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COMMONWEALTH OF VIRGINIA: 

IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY 

BETTY J. BLY 
1-1602 Ecstrnan Street 
Woodbridge, Virginia 22191 

-..! 

Plainl"iff 

VSa . 

JOHN Co RHOADS, M~ D. ... 
120 Surve)'or Court 
Manassas, Virginia 22110 

Defendant 

I L -,;.~L- , I - i 
}. - j ,- _:::::,,) /__ L. ... -
- , _ _j L'-~' . , _ _. • 

MOTION FOR JUDG/J,ENT 

COMES NOW the Plaintiff, BETTY Jo BLY, and moves lhis Court 

for Judgment against Defendant, JOHN Co RHOADS, Mo D., in the arnoun!' of 

fWO HUNDRED AND flFTY THOUSAND DOLLARS ($250,000.00), and as 

ground therefor, respectfully states as follows: 

1. That at all times hereinafter mentioned, Defendant was and 

still is a physician duly licensed lo pracl'ice medicine in the Commonwealth 

0f Virginia. 

2. That sometime prior to October 28, 1970, Plaintiff had 

engaged Defondant / as a ph)'sician to treat her professionally / and to 

perform a hy:;terectomy. Prior to performing the hysterectomy, Defendant 

advised Plaintiff a hysterectomy was necessary but failed to advise he.r_of any 

possihle risk, comi)lications,or da nl'.)ers of the operation. 

3. That on October 28, 1970, the Defendant performed surgery on 

Plaintiff and negligently severed tubes leading from the kidney to the bladder, 

which impaired the functioning of her bladder and kidneys and ureter and 

required Plaintiff to undergo subsequent surgery for the correction and repair 

of the said condition. 
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4. That Defendant's surgical and medico.I treatment of Plaintiff 

failed to meet and c~nform to the usual and custo~ary standards of medical care. 

5. That as a direct and proximate result of the negligence of the 

Defendant aforesaid, the Plaintiff became permanently sick, sore, and disabled, 

and has suffered, still suffers and will in the future continue to suffer great 

physical pain, shock, and mental an::;uish, and has lost amounts of time from 

her employment and she has incurred great medical and hospital expenses, 

and her life expectancy has been shortened, all of° which has been directly 

and proximately caused by the negligence of the Defendant herein named, as 

aforesaid. 

WHEREFORE, your Plainfiff respectfully prays that she be awarded 

a judgmer)t against the Dofendant for the amount of TWO HUNDRED AND FIFTY 

THOUSAND DOLLARS ($250,000.00), plus interest from the date of the injury 

to Plaintiff, pursuant fo 8-223 of Virginia Code of 1950, as amended, plus cosf"s. 

~-H-D~ 
EARL H. DAVIS . . 
Counsel for Plaintiff 
810 - 18th Street, N. W. 
Washington, D. C. 20006 
347-9121 

by counsel 
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JU RY D E/,/IA ND 

Plaintiff requests trial by jury as to al I issues. 

EARL H. DAVIS 
.Counsel for Plaintiff·. 
810 - 18th Street, N. W. 
Washinglon, D. C. 2000q 
347-9121 

\ 

~~-
by coumel 
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!:1 ~ ,,., ~R. bRAHOT. 
_':_ ....... :;5 g o·t;EAL 
;· '- - · rH UT AH ~l Rf.ET •• o::~··-1 

V I R G I N I A: 

IN THE CIRCUIT COURT OF PRINCE WILLIAM COUl~TY 

BETTY J. Bi.'Y, 

Plaintiff 

v. LAW No. 5862 

JOHN c. RHOADS, M. D. : 

Defendant 

JUDGMENT ORDER --··- ---·----·--

THIS CASE came before i.he Court for trial on the merits on 

Wednesday, June 26, 1974 and the litigants were prc::;ent in CG 1rt' ... 
their 

7 
personally and with attorneys. Whereupon a panel of 13 

I ·was sworn and examined COUJ and counsel on j·..;ro:i::s called; by 

I y_oir <J.ire. The pc:iri8l being found acceptable to court ;'md • .. un::: ~1 

I 
I 

each side then struck three and the remaining sevr2n jurors were 

placed upon t"ieir oaths to well dnd truly :cy th•_· ·::;sues dr;:iwn •. 

After opening statements of counsel the plaintiff began 

presentation of her evidence through witnesses and by documents 

'\ 
and upon certain proffers advanced from time to time and then· 

i 
· 1 ·rested her ca9e. 

I 
I 
I 

Whereupon the defendant, by and _through his attorney, moved 

the court to strike the evicence and to grant surrunary judgment. 

After due arguments the motion was granted and the case dismissed; 

wher~fore-

IT APPEARING TO THE COURT that the defendant Is motion to 

strike the evidence and to enter Up summary judgff\ Dt in favor Of 

the defendant appears to be meritorious <nd ought to be granb:d; 

it is therefore 

ADJUDGED AND ORDERED that the nefendant's motion: to strike 

-4-
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SL£..,.l'.:E.R ER.\NOT. , 
J:;:O,,t11~GS & O'NE.Al. I 

t012'N:::>RHi l,JTAH STPfET 
AR~INGlCN. ViRGHJIA 22201 

. ~ i 

I 
I 
I 
I 
j 

I 
I 
I ·! 
I I 

I 
I 
·I 

I 
I 
I 
I 1: 

II 

I 
I 

Ii 

the evidence and for the entry of summary judgment ought to be, 

and it is hereby, granted, and.this case ought to be, and is 

hereby, dismissed with costs herewith awarded the defendant. 

To the foregoing action of the court plaintiff, by and 

through her attorneys duly notes her exception. 

Signed and entered this ~~- .day of July 1974. 

SEEN AND EXCEPTED TO: A 

E1'\RL H. DAVIS 
JACK H. OLENDER 
11ARD;::N G. DIXON. 

By 51;;..t 1/:1&-"'-.~=->,o,.._·_ ----
Earl H. Davis, 
Counsel for the Plaintiff 

SEEN AND AGREED: 

SLENKER, BRANDT, JENNINGS & O'NEAL 

J U D G E 

I By 

I ii 

I I 

I 
I 
I 
1 

Norman F. Slenker, 
Counsel for the Defendant 
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I VIRGI!ITA : ' 

IN THE CIRCUI'l COUHT OF PRINCE WILLii1J4 COUHTY 

) 

l 
BETTY J. BLY, . 

PlP..intiff. 

vs. LAW NO. 5862 

JOHN C. RHOADS; M. D~ ) i 
Def enclant. ~ . . · . . . . j 

- -- - - - - - - - - -H~'r~c~ ~F -A;P~ - ~ : - - - ~ - - - --- - -1. 
. I 

I JO~N C. RHOADS, H.D. Defendant 
c:t 'T F Sl k ' , E ' , p ~oroan • en er, sq., 
Attorney for defendant, 
1012 !forth Utah Street · 

1

: 

Arlington, VirG1n1a 22~01 

lJO'i'IC.ci: IS HEllliBY GIVEN, this 12th day of August, 1974, that I 
the plaintiff, Betty J. Bly, by counsel of record, hereby appeals 

to the Supreme Court of Virginia, from the Judgment Order of the i 

trial Court entered herein on July 13, 1974 granting the defendo.nt~. 
i 

motion to strike the evidence and entering summary jUd[;ment for th~ 

defendant herein. 

ASSIGNlfr.:HTS OF ERROR 

fl rt Ji&tyik I 

Earl H. Davis, l 
Of counsel for plaintiff ;I 
810-lSth Street, N. w. l 
Waahln~ton, D.C. 20006 l 
347-9121 . ' 

or 
5914 Westchester Str~et,.: 
Alexandria, Virg~nia,22310 
971-6169 . i 

! .!.:_ The trie.l Court erred in wi thdl'aw1nrr the issue of neglit:; :=nee 

from the jury by granting defencL-:int' a motion to strike and in ·enter 

ins swn....mary Judgment for def end.ant. 

· . ~--=- The trial Court erred in w1 thdrawing the issue of informed consl 

V '. 1 

from the jury by granting defendant 1 s motion to strike and in ente:t 

: in& summary judgment for cefendant • 

. · ~ '!'he trial Court erred in restrictint; the evidence on the stanfuu 

V.· of care and in reatr1ct1rtg and exclud1!1£; the te1'.3timony of Dr. Loui~ 

' Gerstley that the defendant violated the minimum standards of any ~ j . 

specialist in gynecology. 

-6-



..... 

_'.!.!!.. 'l'he t1,1al Court e:rred in l"eatd.c'cini: ;1nd in :...•efusine; to HclI:J.1 t l 
, staff · · 

tcs til'ony concern1n£: the mcd1cnl/hoap1 tal br-luwa and accred.1. ta t1ol 

rules which the defendant had agreed to adhere to for the benefit j 

of the patient. ' I . . ~ . . I . 
r' 5,. The trial Court erred 1n the conduct of the t:::'1a1 by 1 ta rulings 

· to ! 
on· the evidence, so that the cumuJ.n.t1ve effect was the preclude the 

;;· . . . ! 

plaintiff :J'rom pl"esent1nc the appr•op:cta te relevant c:cedib1.e cv·~ 1lenbe 
ii necesse.ry for a fair trial. l .r 
1
; .9.~- The tr:tal Cau;t"t erred ln rest:clt~t:tng and excl udJ.ng the admission 

I 'i 

.. of tli8 defendant's p:cior statements made in his prc·-trin1 a.eposition 
'.: ·.. " I 
': which 1.·.'· i·e ~.nconslstent wl th his trial teati1::ony. ! 

··•· J.She trial Court erred in pPohibitlng ''he plaintiff f;"om e::aml~inf 
the defendant· on the plaintiff's cov.:cse \ih1le in the ho:>pi tal. i 

) ! ~ '! .... 
I 

I 
) 

· .s_._ ~he triP..l Court erred in denylng the u.d.nission in to evidence 
. . I 

of the d.cposl tlon of Dr. l:nrshall Bagley and in :.. efus~.ng to pe:rml ti . 
' the plaintiff to prove tl1Rt the defendant, the real party in intei.<·l=rn 

- I . 
had prior lrnouledc;e of the witness 1 departu1~e f:i·, ·m the 8ta te 1 3nd ! 

•• 1 I 
I. : ~ 

cncourat;ed e.:1d acquiesced in said d.epart\)X'e. l · 
! 

' g_~- The trial Court erred in refusing to per;nit Steveri Blood,D.o., j 
i 

'· to testify as to his care of the plairii.;1ff and 1 ts causal relat~_on.;. 
I 

·1 

' ship to th~ culpable care of "'the defendant. 
! 
I . 
I 

1 
~O'!- 'rhe Court erred in fallinc to 5rant a blanket order (motion 1.n'. · 

;: I I 
' liw.ine} to block any re:f e1~ence to the Richmond Screenlng }Janel s 
' I ! . 

her.ring. 
'.l 

., 

.I 

Of 
'j 

! of 

ST.ATEHSHT RE 'fRANSCRIPT OF EVIDBNCE Al'lD PHOCE:EDIHC..S i i. 
; 

Pla.1nt.1ff-appellant states, pursuant to Rule 5:6 of the Rules 

the Supreme Court, that the official court-reporter's transcripr 
; 

the evidence and proceedings 1n this case, as reported by Deo· 
,; 

' Reporti.ne, in three (3) scperate volumes, covering the dates June 2E 

,. 

., 

2? and 28,1974, is being n.led slriiul tanco1;sly with the Notice of i i. 

Appeol arid Assieru;:ients of Error, with the 

-7-
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Earl H. Davis 1 
Of counsel for plaintiff 



ADJITIOiJAT, DESIGNATION OF RE\.'!iiD 

Clerk : I 

:l 
l 

In addition to the official papers designated by Rule ~:B 
i 

of the Rules of the Supreme Court, you are instructed to file as I 
.. pirt of the Record on Appeal herein, the pre--trial deposition of I 
:: I . I 
~he defendant, Dr. John C. Rhoads and the deposition of Dr.Harari.all 

:: B~gley, together with any and all exhibi ta (whether admitted or 

r
1

bjected). g_ tJ J.iJ(l, · · .... ·. · .. t 
I ~V~~s-;f''~~~a1n~Hr.J · 

. . I 
I CZRTIFIC.PTE OF SERVICE 

I hereby certify, this 12th day of August, 1974, that copy I 
.,. /f the foregoing and attached Ifotice of .f..ppea1, Asslgrnncnta of Er11'r 

ind Ad•:l.1 tional Designation of Record, was mailed, th.ts 12th day _ofl. 

AuGust, 1974, by first class mail, postaf;e p1 .. cpaid, to ,Ho1n1an F. ! 

' J1~nker, Esq., attorney for· defend2nt, 1012 North Utah Street, f 
.; I · · . · i 
,, Arlinr;ton, Vire;in1a 22201. 9 l 

:: I ykJ~H Jli24' _· I 
:'. / ~~r~o~s~f"~~~ pla1nt1ffi· 

. '!' 810-18th Street, N. W. i 
,: '.\ \Tashingt on, D. c. 20006 l 
i\ 347·-9121 I 

,,, j or ·i· 
,i ,. 5914 i-'!estchester Street, l 
;; . Alexandria, Va. 22310 l · 
:! . 971-6169. 

.-q 
,. ,, 
,, 

·; 

" 
' ~ ) 

:.·1 · ... 
p r . 
. I 
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132 

predicated my decision to operate on Mrs. Bly and what I 

did to Mrs. Bly, I believe. 

BY MR. DIXON: 

Q Wait a minute. 

THE COURT: Let's have the Reporter repeat the 

question. 

(Thereupon, the Reporter read the question back 

in open Court•) 

-
"Question. Doctor, did you intend to suggest to 

Mrs. Bly that if the exploration revealed there were no 

abnormalities in the uterus then you would not remove it?" 

THE WITNESS: When I talked to her I stated 

that she had this mass in her abdomen,and the fact she had 

had previous pelvic pain for a number of years, and the 

fact that following her discharge from the hospital in 

September, my diagnosis that was made was that she could 

have had either pelvic inflanunatory disease or 

endometriosis. Now, these two conditions on occasion 

predicate that if you remove the tubal ovary you also 

remove the uterus if there is pathology present in the 

abdomen. 

So I told her that there was a possibility, 

depending on the extent of her disease proc~ss, that 

-9-
DFO 10'..PI lllTING 

9::11.'.J434 
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possibly a hysterectomy would have to be carried out at 

" that time. 

:; BY MR. DIXON: 

Q 10kay. 

Let me make sure that I clarify one thing, 

1; Doctor. Did you specifically tell her that you intended 

1 to remove a normal uterus if she had pelvic inflammatory 

.~ disease? 

A I -- I told her that if the extent of the 

111 disease was such that it involved the uterus and the 

11 tubes and ovaries that a hysterectomy would be carried out. 

I'.! 

] r; 

]Ii 

17 

1~ 

l!l 

~I 

1)•) 

•)•J _., 

Q Incidental+y,Doctor,is there a medical treatment, 

as opposed to a surgical treatment, for pelvic 

inflammatory disease? 

MR. SLENKER: Your Honor,· I am going to make an 

objection to this question because there isn't any theory 

of recovery advanced by the plaintiff in this case based 

upon alternative treatments. The two grounds upon which 

the plaintiff complains are set forth in the motion for 

judgment. It says nothing about alternative treatments. 

In other words, there is no claim here that he went the 

wrong way in treating it. That's notan issue in the case, 

as revealed by the pleadings. So I think it's immaterial. 

-10-
DEO REPORTING 

931-3434 
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] 

I MR. DIXON: Your Honor, there is an issue of 

2 whether she was ever given a proper choice. That is an 

:i informed consent issue. 

THE COURT: I .. will overrule your objection, 

:i Mr. Slenker. 

Ii MR. SLENKER: May I have an exception? 
' ' 

'j THE COURT: Yes, sir. 

BY MR. DIXON: 

!I Q Is there a medical treatment_ as opposed to a 

Jo· surgical treatment for pelvic inflanunatory disease? 

11 A Yes. There are medical and surgical treatments 

J2 for that disease. 

] !i 

] (j 

l~ 

l !I 

~I 

•)•) 

., .. _., 

Q Did you attempt any of those treatments with 

this patient? 

A Tne attempts at conservative management had 

been previously tried. 

Q Now, let'me be more specific. Did you recognize 

treatment with antibiotics as a treatment for pelvic 

inflanunatory disease? 

A Yes. That is a modality of treatment for pelvic 

inflanunatory disease. 

. Q Did you ever attempt to treat Mrs. Bly with 

antibiLotics? 

o~J.~EPORTING 
931-3434 
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1 A No. At that time I felt that Mrs. Bly didn't n ed 

2 antib~otics. 

3 Q Did you ever offer her that choice? 

4 A I felt that Mrs. Bly had already been treated 

:i this way with antibiot~cs in the service and by other 

6 physicians with no appreciable benefit. 

7 Q Do you know what antibiotics she received? 

8 A She had antibiotics by service doctors. 

Q Do you know specifically what antibiotics were 

10 atte~pted? 

11 A There were some broad spectrum antibiot~cs. I 

12 don't know the specific names, but ·they had been given to 

her.· 

l..J-
Q Do you specif ioally know which antibiotics she 

received? 

A I believe sh~ received broad ~p~ctrurn antibiotics. 

17 
Q Doctor, do you know the names of the antibiotics 

which she received? 

l!l 
A I do not. I can refer to them in the record if 

you care for me to do that. 

:! 1 
Q Doctor, would you please tell us briefly which 

antibiotics she received? 

A She received Achromycin on August 26, 1968. She 

----------·---------· --12-
DEO REPORTING 

931-3434 
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took -- there was a reference in June of 1968 that she had 

taken antibiotics with relief of her symptoms. However, 

a the antibiotics ~ere: ·given fOr; a. .. t.uruncl,e .a,t :J~ha.1t t1fl'le i .So he 

4 pelvic symptoms subsided. 

Q So the antibiotics were successful in treating 

H her pain? 

7 A In 1968 she had antibiotics again which offered 

8 her temporary relief from her symptoms. But at that time 

!l she didn't have masses present. She didn't have tumor 

]() present at that time. So she had had previous courses of 

11 conservative therapy with antibiotics. 

12 

] !j 

JG 

18 

1 !I 

:! I 

Q Incidentall,v., there are a number of bacteria 

which are sensitive to one antibiotic and not sensitive to 

another; isn't that right? 

A That is true. 

Q Often you have to try more than one type of 
.. 

antibiotic in order to find an antibiotic that is sensitive 

to the organism that you are attempting to treat. 

A That is true. 

Q Doctor, is there a medical treatment, as opposed 

to a surgical treatment, for endometriosis? 

A 

Q 

Yes, there is. 

Did you ever attempt that with Mrs.· Bly? 

....... ·;..13;;.; 
DEO REPORTING 

931.3434 
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1 A No, because of the same reasons. 

2 Q Now, Doctor, calling your attention to your 

a preparation of Mrs. Bly for surgery, you did offer her a 

·I book which described a hysterectomy; did you not? 

A That is correct. 

(j Q Did you ever tell Mrs. Bly about the complication ? 

7 THE COURT: Is there any objection to the 

8 introduction of this book? 

]0 

11 

14 

] :) 

]7 

1 !l 

20 

:.!1 

,,., 
~·) 

MR. SLENKER: None whatsoever.~. 

THE COURT: All right. Let's have it marked as 

6 and received in evidence as 6 at this time. 

you 

gave 

BY MR. DIXON: 

(A booklet was marked as 
Plaintiff's Exhibit #6, for 
identification, and was received 
into evidence as Plaintiff's 
Exhibit #6.) 

Q Doctor, .I show you Plaintiff's Exhibit 6 and ask 

if ti+at is a copy of the booklet of the type which you 

Mrs. Bly? 

A Yes, it is. 

Q ·okay. 

Doctor, other than the material which you found 

in that book to discuss with Mrs. Bly, did you ever tell 

Mrs. Bly about the other risks or possible complications 

··- ·--- - -14;:: ····· ·-· .. 
DEO REPORTING 

931-3434 
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1 from a hysterectoin?rt? 

2 A Yes, I did. 

Q Did you specifically tell Mts. Bly of the risk 

4 that a ureter could be obstructed during the surgery? 

A I told Mrs. Bly that there could be injury to 

(j other organs at the time of her surgery. In addition, I 

7 also told her that there could be other complications with 

8 regards to her surgery. 

9 Q . Doctor, I call your attention to your deposition 

JO at page 51. At that time the question was asked you, 

11 

]2 

13 

14 

]:) 

] () 

17 

JW 

] !J 

"Okay. Now you have told me that a few minutes ago that 

you thought you had told her the nature of the operation 

and so forth. I'd like now to have you just tell me 

everything that you told her and the same detail that you 

told her." 

Wasn't your answer as follows? "I told her that 

. we would do an exploratory operation,and that probably we 

would remove her uterus, and her left tube and ovary, and. 

this would entail an abdominal operat~on. And if we took 

her uterus out she wouldn't have any more children and she 

wouldn't have any more periods. And we might possibly 

have ---·there was a possibility here, I think, that we 

might have to take her other ovary out. But I wasn't sure 

-15-
DEO flEPOIHING 

931-3434 
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l of that until we got in there. 

~ "But I told her what would happen if she had her 

·• womb taken out, and what would happen if the left tube and 

·l ovary were taken out, and. I gave her that pamphlet that she 

'l could read over so that she would understand the situation 

1; and the opera ti on." 

i That was your answer so ~ar, was it not, Doctor? 

K Weren't you asked, "Did you11tell her anything else at that 

time that you haven't now told me? ' - ' 

Answer. I don't 

111 believe so. " 

ll 

J4 

1'.i 

] Ii 

.Ii 

]H 

1 ~ I 

~I) 

~1 

•)'' -·· 

I 
I 
I 
I 
I 
I 
I 
I 

_I 

I 

I 

Was that your answer at that time? 

A That is what you have there. But that could be 

misconstrued the way that is stated. But I had -- I had 

talked to Mrs. Bly on several occasions as to what her 

operation would be and the complications that could arise 

from her surgery. 

Q Did you specifically mention damage to the uterus,/ 

sir? 

A To the uterus? 

Q Excuse me,. to the ureter. 

A No, I didn't mention that specifically. 

Q Did you specifically tell Mrs. Bly then there 

was a risk of up to one to two percent of obstructing a 

... ,_ _____ .. - --·-----··-·· .. ·----·-·-··---
-16-
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ureter during this form of· surgery? 

A No, I did not. 

Q But this form of surgery does have a risk of 

up to that percentage rate, does it not? 

A Yes, it does. 

Q You did tell Mrs. Bly that if her ureter was 

obstructed that she ~ay have to carry a nephrostomy tube 

around draining urine out of her side for three months, 

did you? 

A I -did not. 

Q You didn't tell her it would entail additional 

time off from work and additional medical losses from that 

procedure? 

A I did not. 

Q Now, Mrs. Bly was admitted to the hospital in 

October on what, the 27th, sir? 

A September 27. September 27 ~-or no, it was 

October 27. 

Q She came in on the· evening before surgery and 

was operated on the next day; is that right? 

A Yes. 

Q --You reviewed the operative consent form and 

that said exploratory laparotomy with the word either 

probable or possible hysterectomy; is that right? 
-17-
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A Yes. 

Q Her signing that consent form was based on the 

things that you have already described that you told her? 

A Yes. 

MR. DIXON: Your Honor, I wonder if I might 

approach the bench for just a moment with counsel? 

(Thereupon, the following proceedings were had 

at tle bench by Court and counsel out of the hearing of the 

Jury:) 

MR. DIXON: Your Honor, I can see that at the 

rate I am going I am not going to be able to complete the 

examination of Dr. Rhoads that I had intended to, and I 

would like the Court's permission to complete a 

sufficient amount of examination with Dr. Rhoads to where 

I am satisfied that I have a foundation for calling 

Dr. Blood, with the right to recall Dr. Rhoads thereafter 

in order to complete my examination. 

I apprec~ate the situation that what we are 

doing is breaking up his testimony. We are in a time 

bind. Dr. Blood is leaving town tonight. I do want to 

give him an opportunity to testify before he leaves. 

MR. SLENKER: I make objection to it, if Your 

Honor please. All of a sudden we are in a time bind. But 

-18-
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I 
MR. SLENKER: May I have an exception? 

2 
THE COURT: All right. 

BY MR. DIXON: 

Q Doctor, were you the only operating surgeon in 

the operating room when you operated on Mrs. Bly? 

Ii 
A Yes. 

7 
Q You didn't have a doctor as an assistant? 

8 
A ·No. I had a nurse as an assistant. 

f) 
Q Is a doct.or ordinarily more skilled in assisting 

10 a physician during the operation because a phpsician has 

11 had more experience and background in surgical procedure? 

12 A It depends on the nurse and it depends on the 

l:J doctor. 

H Q As a usual matter, the doctor has more skill, 

1:i does he not? 

J Ii 

JH 

I !I 

~1 

... , 

A Usually, yes. 

Q When you operated on Mrs. Bly you performed your 

exploration by looking into the pelvic cavity; is that 

right? 

A That is right. 

Q You did that to start with? 

A Yes. 

0 When you looked into the pelvic cavity, the 

-19-·-------------------·-
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l pelvic organs, you found a oyst in the left adnexa; is 

2 that right? 

A That is right. 

·I· Q This is in the adnexa? 
~ 

;, 
A This was in the ovary. It's an ovarian cyst. 

I) Q O.riginally, you thought it was an endometrium, 

7 did you not? 

A I thought by looking at this there was a 

~i possibility that could be it. 

10 Q The right.adnexa was normal? 

A The right adnexa appeared better off than the 

1~. left one • 

1 ... •I 

11 

l!I 

... 
-1 

•)•) 

Q . Did you state the right adnexa was normal? 

A I believe in my operative report it was normal. 

Q You stated in your operative report the uterus 

was normal? 

A The uterus appeared normal, yes. 

Q You stated immediately thereafter in your 

opea:rative report, did you not, that "because of the 

p,atient' s continued pain and discomfort, we decided that 

a total hysterectomy and a left salpingo-oophorectomy 

should be carried out"? 

A That is correct. 

1. --·--·-·-----------·. -20-
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Q Then you proceeded to remove the uterus, the 

2 left tube, the left ovary·, and the left broad ligament; 

:: is that correct? 

A Removed the left tube, and ovary, and the uterus, 

" yes. 

Ii Q Did you not remove the left broad ligament? 

A Well, the tube and ovary are _located in the left 

8 broad ligament. 

!i 

I tl 

J I 

l '.2 

1:1 

H 

J Ii 

J7 

]8 

l ~I 

:.!ll 

:.!I 

1>'' 
... •I 

Q They are attached to the left broad ligament, 

are they .not? 

A That is correct. 

Q In this particular case, the enlargement that 

you had found in the adnexa prior to the surgery was this 

mass which later turned out to be an ovarian cyst; is that 

right? 

A Well, it turned out to be an ovarian cyst, plus 

an.enlarged adherent ovary to the posterior portion of the 

uterus. 

Q Didn't you state in ··your operative report that 

the matter was attached to the left adnexa? 

A The mass was in the left adnexa; that's right. 

Q This tissue that was removed was sent to the 

laboratory for a pathologist examination, was it not? 

-21-
DEO f~l -l'UffflNG 

!1:}1 3434 

I 

I 
i 
I 

I 
I 
! 



r-··------i----------------------

1 

.. ... 

·i 

r 
" 

Ii 

151 

A That's correct. 

Q The uterus was 75 grams? 

A I don't remember what it weighed • 

Q Seventy-five grams is the normal weight, is it 

not? 

A I'm not sure. I'd have to check on that. I'm 

not sure about the normal weight of it. 

Q When you observed the uterus in there did it 

~1 appear to be of normal size? 

1 i) 

] i 

] •) .. 

l l 

I' 

] 11 

~lj . 

•)•l 

.... -·· 

A The uterus appeared to be normal, but there was 

an adherent left adnexa to the uterus. 

Q Did the uterus appear to be of normal size? 

A It appeared to be of normal size, yes. 

.Q The adnexa consists of the material lateral to 

the uterus, does it not? 

A Yes. 

The adnexa is the tube in the ovary. 

Q The pathologist's report indicated that the 

inte~ior of the uterus was normal, did it not? 

A Yes. 

Q The pathologist's report also indicated that 

there were some thin delicate fibrous adhesions in the 

upper part of the body of the posterior aspect of the 

I 

11 -- ------ --- - . 
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uterus, did it not? 

MR. SLENKER: Where are you reading from? 

THE WitNESS: I have it right here • 

BY MR. DIXON: 

Q Do you have a copy of the pathologisti's report, 

Doctor? 

A I may have it in here. I'm not sure. 

Yes. Left tube and ovary are attached, are 

adherent to the posterior aspect of the body of the uterus 

by broad thin. fibrous adhesions. 

Q Thin adhesions can be dissected apart, can they 

not? 

A Yes. 

Q It would be possible for you to remove the left 

tube and ovary and leave the uterus intact, could you not? 

MR. SLENKER: I object to what is possible, if 

Your Honor please. I think anything is possible. 

THE COURT: Objection sustained. 

BY MR. DIXON: 

Q Doctor, weren't you technically capable of 

dissecting through those thin fibrous· adhesions and 

removing this left tube and ovary? 

A Yes. 
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1 A She didn't have an <.,obstetrical problem at 

2 that time. 

Q She was post•operative from the surgery you 

performed, wasn't she? 

I A Yes. I remained interested in Mrs. Bly 

ti throughout that hospital stay. 

7 Q You continued to see her on a daily basis, didn't 

8 you? 

A I saw her not on a daily basis after Dr. Bagley 

1.0 took over, but I went t'o see her maybe every other day I 

11 would say. 

12 0 That was necessary because of the surgery that 

1a she had which you· performed, was it not? 

H 

J !j 

Hi 

]/ 

l!l 

~1 

····· 

A Yes. I think by the seventh or eighth day most 

of the surgery that I had performed on her was fairly 

well healed up, so Dr. Bagley took over after that. 

Q Incidently, did you ever have any knowledge 

prior to Mrs. Bly' s case of how much time woul.d be lost 

from work or how much medical expense would be involved if 

a ureter was blocked in a patient? 

A That crossed my mind, yes. The economics is 

always a part of our profession, too, you know. 

Q Ptart of those economics involved the cost of the 
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hospitalization and the medical care that would be 

necessary if such a compld:cation occurred, would it not? 

A Yes . 

Q When you called Dr. Bagley in you recommended 

him as being a competent physician to Mrs. Bly, did you 

not? 

A Yes, I did. 

Q Were you familiar with the practices and charges 

of Dr. Bagley? 

A No. I didn't -- I didn't go·· into those in 

any detail. I called him in because he is a very 

competent urologist. 

Q Did you ever have occasion to determine how 

much the doctor's expenses were from Dr. Bagley's 

treatment? 

A No, I didn't. 

Q Are you familiar with what :the'.JUsual and 

customar~.1 charges of urologists are? 

A To a certain degree I am, yes. 

Q Is an .office call of $10.00 a reasonable 

charge? 

MR. SLENKER: Objection, if Your Honor please. 

I don't think this is the appropriate way to get the 
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witness 

THE COURT: (Interposing) I will sustain the 

objection . 

MR. DIXON: Okay. 

BY MR. DIXON: 

Q Doctor, did you have familiarity in 1970 with 

7 the ·,obstetrical care and gynecological care in the D. c. 

~ area so as to state whether it was a medical community 

'.i similar to Prince William County insofar as the standards 

1o of ·:obstetrical and gynecological care are concerned? 

1 I 

]~ 
I 

Would you state that again, please? A 

(Thereupon, the Reporter read the preceding 

question in open court.) 

1 .j THE WITNESS: Yes. 

BY MR. DIXON: 
I 

](j 
Q Did you find that the ··obstetrical and gynecologi+ 

I 

l'.1 

:,!I) 

:.!1 

cal care of the medical community of the District of 

Columbia was similar to that of Prince William County? 
,. 

MR. SLENKER: I object, if Your Honor please. 

The test is what is it here. 

THE COURT: I think he can testify as to 

whether or not he found that it was similar to that. Then 

he may answer his question as to whether or not that is 
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1 It says the impression down at the bottom is 

2 infertility, is it not? 

3 . A Yes. 

4 Q Secondary to dysmenorrhea? 

A ' Right·. 

Q Then below that is the course of treatment 

7 suggested or undertaken by the military physicians, is it 

8 ·not? 

A ·Right. 

10 0 What are those? 

11 A Edrisal. He gave her Edrisal, which is a pain 

12 medicine, pain medication, for three months. 

H 

1 ( i 

] i 

:!I) 

,,., 

Q And he also .put her on an infertIDlity routine, 

did he not? 

A Yes. 

Q All right, sir. 

Now, then, the next entries in her hospital 

record that she brought to you are on the 12th of April, 

'68 and the 26th of April, 1968, I believe. 

A Twenty-fifth. 

Q Sir? 

A It was the 25th of April. 

Q Was the 25th of April of '68? 

-27-
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I ., 
~ Q All right. 

" " Those visits had reference to a furuncle, is it? 

·I A Yes. 

,) Q What is a furuncle? 

I) A It's a boil on the right arm. 

7 Q Is it a form of infection? 

s A It's a form of infection, that's right. 

~ } Q All right. 

lO Where does the infection come from that causes 

.11 those boils, if we know? 

)~ A It usually comes from skin bacteria. 

J:\ Q Did she receive any antibiotics at the time for 

1-~ the furuncle? 

1:) A Tlie first visit' she received just compresses 

l (j and ointment to place on it. And then she was seen again 

17 on the 25th of April. And it was incised and drained at 

1~ 
that time. And she was given Baia·:ttracin ointment again 

J!l for the furuncle. 

~~() 
Q Is that medication any kind of an antibiotic? 

~l 
A It's a local antibiotic. 

l)d 
Q All right. 

-~ 

A In ointment form. 
~:t 
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Q All right, sir. 

Did she then return on the 29th of April, 1968, 

concerning this furuncle, and, if so, was she then given 

antibiotics for it? 

A Where was that? 

Q April 29, 1968. It looks like this 

(indicating). It should follow right after April 25. 

A Oh, here we are. 

Q That's it. 

.A Twenty-nine. The furuncle was draining a small 

amount. The drain was removed and the patient was 

developing another one on the left face and lower lip. 

So a culture was obtained. And she was placed on 

antibiotics, Tetracycline, 500 milligrams, four times a 

day,for two days, and then 250 milligrams, four times a 

day, for six days. 

Q Will you tell the members of the Jury how did 

those dosages of Tetracycline line up with reference to 

whether it's a stiff jolt, a medium jolt, or a minor 

dosage? 

A Well, the ~etracycline, 500 grams, four times a 

day, for two days, was a stiff jolt. Then he dropped it 

down for 60 days at 250 grams-dose a day, which is an 
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average dose of a drug.·· 

Q All right, sir. 

Coming on current now with reference to 

Mrs. Bly's background, do you see the note of June 11, 

1968, from the flight surgeon's office down in Fort 

Belvoir at Davi·s.on •. Air Field? 

A Yes. 

Q Read that to the Jury, if you would, please. 

A "Recurrent right pelvic pain which does not 

necessarily correspond with the time of middleschnertz. 

Middleschnertz means painful ovulation. That means 

halfway between a period a woman can have pain. This is 

called middleschnertz,. where they ovulate. 
\ 

"This pain cleared for a time when Mrs. Bly was 

taking antibiotics for a furuncle. She was said to have a 

right pelvic mass when hospitalized at Martin Army 

Hospital, Ft. Benning, Georgia. The patient has had this 

difficulty for the past three years, with increasing 

discomfort. Impression at this time was chronic 

salpingitis." At that time they planned a Gyn, 

gynecological consult, at that time. 

Q Is chronic salpingitis an Ob-Gyn condition? 

A Yes. 
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l Q Tell the members of the Jury what it is and what 

2 ·it consists of. 

., .. A Chronic salpingitis is a chronic inflanunation of 

the fallopian tubes resulting from -- from infection. 

~ It's where it changes the anatomy of the tube and they 

1; become chronically infected. 

Q All right, sir. 

s Then you see the note of June 19~ 1968, where she; 
I 
i 

'.l is evaluated by the gynecological clinic at FCA)rt Belvoir ' 

rn at DeWitt Army Hospital? 

11 

I~ 

1
., 
•I 

] :» 

I 1 

•I' _, 

•t•) 

•l'l -·· 

A Yes. 

Q Read that, please. 

A "Twenty-eight year old with ~ three-year 

history of recurrent pelvic pain not related to the 

middle of the month. Dyspareunia" means painful intercourse 

occurs when she has the pain. "Hospitalized at Fort 

Bennings with the diagnosis of twisted ovarian cyst. 

Patient had relief of pain for a time, taking antibiotics 

for a furuncle. Please evaluate and treat. Provisional 

diagnosis was right chronic salpingitis." 

And the note is a "twenty-eight year old with a 

history of pelvic pain right lower quaar·ant is outlined. 

Pelvic examination: the cervix was clean. Pap was taken. 
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Uterus was second degree retroverted." 

Q What does that mean? 

A It means it was tilted back. In other words, 

when it is retroverted the uterus tilts back toward the 

rectum. It ordinarily is up front toward the abdomen. 

Q If it does that is it a normal uterus? 

A It can be normal or abnormal. 

R Q What do you look for in order to determine 
9 

q whether that movement indicates an abnormality or whether 

10 it is a normal movement? 

1l A Well, if it's painful to the patient it could 

1 ~ be abnormal in its position. 

] '. •) 

11 

11 

],'{ 

I ~ l 

:21) 

:21 

·•·> 

Q All right. 

Will you continue on with that note? 

A "Normal size and shape. Adnexa, moderate 

tenderness. The right adnexa, no palpable induration. 

His 1tory and pelvic findings are not completely typical of 

PID.n 

Q What is PID? 

Pelvic inflammatory disease which means 

infection of the tubes and ovaries. 

Q 

A 

All right. 

"Trial antibiotics therapy. Would consider 
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culdoscopy if problem not resolved. Return to the 

office. Return in two months." 

Q All right, sir. 

Now, then, on the 25th of August, 1968, she is 

again at the emergency room, is she not?. 

A Yes. 

Q With a temperature of 100.4 degrees? 

A That is correct. 

Q Then,,on August 26, 1968, she is again at the 

Gyn clinic, at DeWitt, the gynecologic clinic, at DeWitt, ! 

is she not? I 
i 

A That is.correct. . I 
Q On that occasion then they issued their . d' I fin 1ngs, i 

did they not, after receiving a consultation request? 

My copy has the month off. But it's the 26th of 1968, 

showing a last menstrual period .of 16 August, 1968. Do 

you have that note? 

A Yes. 

0 All right. 

Would you read that to the members of the Jury? 

A "The right ovary is easily palpable today. 

Approximately four to six centimeters. Tender with 

cystic consistency. Previous exam it could not be 
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1 outlined. But tenderness is two plus. Trial of 

2 , Achromycin two tablets four times a day and then one 

3 every day because of good response. If recurrent, 

4· surgery would appear justified." 

0 All right, sir. 

Can you tell the members of the Jury what is 

7 cystic oonsistency? What is the meaning o.f that within 

8 your specialty, sir? 

A Well, he examined the adnexa and found it to be 

rn cystic. That means it is sort of soft. It's like --

JI you can push in on it and it will respond back. It had 

12 what we call a cystic feel 1. to it. This is typical of 

1 -t 

17 

JH 

l!I 

:~I 

,,,, 

•l'l 
-·> 

either fluid somewhere. It's fluid in an ovary or 

probably fluid in a tube. It could represent either one. 

Q All right. 

Dr. Rhoads, is that the last of the military 

records that you have that were brought to you by 

Mrs. Bly? 

A Yes. 

0 Now, then, she first came to your office on 

the 25th of April of 1970, did she not? 

A Yes. 

0 Did she show you or give you any records at all 
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from any military installation or from any physician,any 

I 

I 
hospital at all, from the period in 1968 up until April 

of 1970 when she came into your office? 

None that I have a record of. 

Q She didn't bring you any of those? 

A She brought me these -- just these records 

that we went over. 

Q I know. But those are the only ones she brought I 

I you? 

A Yes. 

Q They bring us up to August of '68? 

A Yes. 

Q But between August of '68 and April o.f '70, 

there were no records brought to you? 

A No. 

0 All right, sir. 

Now, then, will you read to the members of the 

Jury your handwritten note on the 25th of April, 1970, 

beginning on the line where that date appears? 

MR. OLENDER: I object, Your Honor. I don't 

think this is proper cross or redirect. .These documents 

are in evidence and speak for themselves. Counsel is 

aware we have the problem of Dr. Blood who is leavinq. 

·---------~---------·' 
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THE COURT: Well, I understand that. But I 

think he has a right to do this. ! will overrule your 

objection. 

I might state that under our rules, one 

particular attorney who handles this and starts with a 

witness has to handle the witness. You can't have all 

three. So we will abide by the rules then. 

MR. OLENDER: I'm sorry. 

THE COURT: Thati':s all right. 

BY MR. SLENKER: 

Q Go ahead, sir. 

A "Chief complaint was discomfort. History of 

the present illness: the patient h~s been having pain 

off and on for eight years in the lower abdomen. It is 

constant~ Her menses are two to five days and every 28 

to 30 days. No cramps. Her previous menstrual period was 

the month before. Her pain is aggravated with movement 

and aggravated with bowel movements. She has had no 

loose bowel movements and no blood in her stools. 

"The patient was placed on Valium and Darvon 

Compound 65 by her local medical doctor. Patient was on 

pills for infection. And she had been off of pills for 

infection for approximately two weeks. She had had 
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painful intercourse for years and does not reach a 

climax." 

Q Now, did she at that time indicate the type of 

infection that she had been.receiving the medication for 

and from whom? 

A It didn~.t mention it at that time. 

Q Do your records reflect how she happened to get 

~ to your office in the first place? 

!I A She was referred to my office by Dr. Ringler. 

] I) Q What type of a doctor is Dr. Ringler? 

11 A Dr. Ringler is a general practitioner, in 

12 Manassas. 

] :1 

H 

]!I 

~I) 

~1 

•)•} 

•)'.' 
~" 

Q Do you know him? 

A Yes, I do. 

Q All right. 

I be~ieve you read that she was on Valium; 

Darvon Compound 65 also? 

A Yes. 

Q Did she indicate who had prescribed that for her? 

A She didn't indicate, but I assume it was 

probably Dr. Ringler. 

0 All right. 

Now, have you read us all of the notes from the 

. ·-···--·--------~·-·-·-··------------··· ---·· 
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original part that is in your handwriting? 

A No. There is more. 

Q Would you continue on reading it? 

A "She had a D. and c. eight years ago for heavy 

menstrual flow. She had chronic pelvic inflammatory 

disease by doctors. Review of system: she has an 

itching discharge with an odor to it." 

Q Where would the discharge be? 

A It was an itchy vaginal discharge. 

Q All right, sir. 

Continue. 

A "It had an odor to it. 

"Family history: Eleven years of marriage. And j 

her husband is a test pilot." 

That's the written part. 

Q All right. 

Thereafter, is there a typewritten part? 

A Yes. 

Q Will you read that to the members of the Jury? 

A "Physicial examination: Breasts are normal. 

Heart and lungs are clear. The abdomen was flat. The 

liver, spleen and kidneys were not palpated. She has a 

monilial vaginitis. The uterus was second degree 
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retroverted." It means it was tipped backwards with 

what we call a first degree descensus. It means the 

uterus is also dropped down in the vagina somewhat. "It 

was normal in size. The adnexal structures palpated 

normally." 

"Impression at this time: Psychosomatic disease 

on the basis of poor family situations. She was given 

Serax for nervousness, and Mycostatin vaginal 

suppository which is for a fungus infection of the vagina, 

and Viof orm-Hydrocortisone cream which is also an 

antifundicidal cream for itching. I told her she needs 

marital counseling as she has a very unstable situation 

as well as a financial situation. The patient is under 

a ma;t emotional circumstance and is in a chronic 

anxiety state." 

Q Is that all of your notes for the first visit 

in ~ril of 1970? 

A Yes. 

Q When she left on that occasion can you tell the 

members of the Jury if you wanted to see her again, and 

if you did, when? 

A I usually tell them if they are treated for a 

vaginal infection to come back in three weeks for a 
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Q Is a o. and c. considered a surgical procedure? 

A Yes. 

Q Why so? 

A Because the: ·patient is placed under anesthesia 

and the uterus is then invaded with an instrument called 

a curette. 

Q Does that require authorization from the 

patient? 

A Yes. 

Q I show you this page from Plaintiff's Exhibit 

1-A that has been admitted into evidence and ask you if 

that is a copy of the ·permit·· .i' given by Mrs. Bly to you 

authorizing the D. and C.? 

(Handing document to witness.) 

THE WITNESS: Yes. 
I 

I the Jury, Dr. Rhoads, approximately how long that 1 

BY MR. SLENKER: 

Q Do you remember or can you tell the members of 

I particular form has been used with reference to authorizing! 

operations in this area? 
! 

MR. DIXON: Your Honor, I object to that. That 

is immaterial. 

THE COURT: What would be the materiality of that? 
I 

------··-------·····- ... ------····· .. 
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MR. SLENKER: I think that shows that this type 

of a permit is ope that is in general use around here 

and has been for several years, if Your Honor please, 

which shows that permit in that particular form to be the 

standard of care that prevails in this area. 

THE COURT: Does the permit spell out the 

standard of care? In other words, it's permission signed 

~ by her for the operation, is it not? 

:I 

] I 

1; 

j ~ I 

' -.I; 

]'; 

l'.) 

:.'.I 

. , .. 
• ~' I 

MR. SLENKER: Yes. 

BY MR. SLENKER: 

Q All right. 

Will you read that permit to the members of the 

Jury? 

A "I, the undersigned, a ~atient iri Prince 

William Hospital, hereby authorized" 

. I 
1, MR. DIXON: (Interposing) Just a moment, 
I 

i 

1 I 
I ~ 

Your Honor. I object to this question. I think the 

permit will stand for itself. In the interest of time I 

think it is appropriate for the Jury to read it. 

THE COURT: Mr. Slenker, I guess we are going 

to be here till midnight. 

.MR. SLENKER: I don't have any other way I can 

do it • I am trying to accommodate Mr. Dixon. 

11 __________ ··-···- ... __ _ 
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THE COURT: Is it necessary to read the permit? 

MR. SLENKER: Y~s, it is, because he is 

apparently going to bring in the doctor and ask him to 

assume this, that and the other, and ask the Jury whether 

or not to support the assumption he will have asked a 

witness to make. He will have not have had an opportunity 

to go over these documents at all. 

THE COURT: All right. I will overrule the 

objection. 

MR. DIXON: May my exception be noted? 

THE COURT: Sure. 

THE WITNESS: "I, the undersigned, a patient in 

Prince William Hospital, hereby authorize Dr. Rhoads and 

whomever he may designate as his assistant, to administer 1 

such treatment as is necessary, and to perform the 

following operation: D. and c. examination under 

anesthesia, and a possible laparotomy, and such additional 

operations or procedures as are considered therapeutically 

indicated on the basis of the findings during the course 

of said operation. I also consent to the administration 

of such anesthetics as are necessary. Any tissue or part 

surgically removed may be disposed of by the hospital in 

accordance with the accustomed practice. I also certify 
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that no guarantee or assurance has been made to the 

results that may be obtained.thereby. Authorization must 

be signed by the patient, or in the case of a minor; or 

when the patient is physically or mentally incompetent, 

may be signed by the nearest relative." 

BY MR. SLENKER: 

Q Now, after the D. and c. was accomplished, was 

that the time at which there was first a mention of a 

hysterectomy and a possible need for the extraction of 

tubes and ovaries with Mrs. Bly? 

A Yes. 

Q Now, counsel asked you if one to two percent 

of the cases get obstruction of ureters. That'.s 

obstructions from no matter what the causes are. Is that 

not correct? 

A I would imagine. 

Q All right. 

Are there other risks with reference to this 

type of surgery, a hysterectomy with the removal of a 

tube and an ovary? 

A Yes. 

Q What are some of those? 

A There are other risks involved with any 

··--·-····--------···~---····-·· ·-
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operation with regards to pelvic structures. With a 

hysterectomy you can postoperatively get infection which 

can be severe. You can get hemorrhage at the time of the 

operation that you are doing or you can get hemorrhage 

after your operation is finished. You can get trauma to 

other structures.· You can get trauma to bowel or to 

bladder or any structures around the surgical area. You 

can have other complications which are more -- or 

innumerable type complications. You can get pulmonary 

emboli or blood clots in the lungs. You can get phlebitis ' 

in your legs, cardiac arrest on the operating table. You 

can have an allergic reaction to the anesthetic agent 

that you get. There are all kinds of complications that 

one can get when they are undergoing an operation. 

Q Does the standard of medical care by which you 

' and your other Ob-Gyn , specialists are governed here 

in Prince William County call for you to tell a patient 

of every single risk? 

A No. I don't think it -- no. You don't --

MR. DIXON: (Interposing) Your Honor, I object 

to the form of that question. I think that that is 

immaterial. The standard is what the law requires the 

doctor to do . 

-44-
DEO HEPOHTING 

931-3434 



237 

THE COURT: Well, I think you have asked him 

2 whether or not he advised her of the various risks or 

.. whether· or not he informed her of the various risks, did 

·I you not? 

MR. DIXON: Yes. My objection is his discussion 

1; about what the standard is that doctors think they should 

7 tell the patient rather .than what the law says the doctor 

H should tell the patient, and there is a very significant 

!I difference between the two. 

]I) 

1 l 

I~ 

l 'I .. 

I·+ 

i!i 

lli 

17 

l!l 

:! I 

MR. SLENKER: Your Honor, I asked him what the 

standard is around here with reference to why you tell 

them or what you tell them or what risks you tell the 

patients. I think that is probative. 

THE COURT: I will overrule the objection. 

MR. DIXON: May my exception be noted? 

BY MR. SLENKER: 

Q Does the standard of practice prevailing in this 

area dictate that you tell 1 a patient of every single risk 

that is possible following surgery or in surgery? 

A No. You don't tell the patient every risk. 

Q Does the standard --

A (Interposing) The standard doesn't require that 

you say that. 
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Q Does the standard that prevails irt this area have 

reference to those incidents that may merely be possible, 

or those risks that may merely be possible, or those to the: 

extent of only one or two percent? 

MR. DIXON: Your Honor, may I have a continuing 

objection to this line of questioning? 

THE COURT: All right. 

THE WITNESS: You tell the patient what you 

think are the most common complications. Why tell the 

patient what complications are rare because you might have 

a patient like Mrs. Bly who was anxious, upset, worried, 

had a bad family situation. And you tell her those thingsi 

and you upset her more. So you tell her -- you tell her 

the common complications and you go from there. 

BY MR. SLENKER: 

Q Excuse me, sir. Is the risk of an obstructed 

ureter considered a significant risk, a nominal risk, or 

one that very rarely occurs? 

A I think an ob~tructed ureter is rare. 

Q How long have you been in practice here in 

Prince William? 

A I've been in practice here eight years. 

Q How long have you been out of medical school, 
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let's say? 

A I've been out of medical school since '56, 1956. 

Q During that period of time have you been 

involved in Ob-Gyn specialty type work? 

A ~es. 

Q How many combined obstructed ureters have you 

either seen or heard about in that period of time? 

A I have seen 

MR. DIXON: (Interposing) Your Honor --

THE COURT:. (Interposing) Just a moment, 

Doctor. 

MR. DIXON: Your Honor, I object to that. I 

think that is immaterial. 

MR. SLENKER: I think not, if Your Honor please, 

because counsel asked him about the number of percent, 

one to two percent of the cases. I am trying to show 

that so far as his experiences are concerned, out of the 

thousands of patients he has seen since getting out of 

medical school, that figure is indeed accurate, or perhaps 

there is less than the one to two percent. 

MR. DIXON: Your Honor, I think that isn't 

material. I think the real question is what the overall 

experience is rather than what one individual doctor has 

I ! ---·---- -·-··-······-- ---·-------
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fortuitously observed or not observed. 

THE COURT: I am going to sustain the objection, 

Mr. Slenker. 

MR. SLENKER: All right. Thank you, Your Honor. 

BY MR. SLENKER: 

Q Now, at the time that you talked with Mrs. Bly 

about the risks of this surgical procedure, did she ask 

you any questions at all? 

A No. She never asked me any questions that I 

could recall. 

Q All right. 

Now, counsel asked you a qrie~tion about whether 

you got a consultation before the hysterectomy. Will you 

tell the members of the Jury if the standard of medical 

care that prevails here in Prince William calls for you to 

I get a consultation from.·anybody with reference to a patienti 

prior to this type of an operation? 

·A No. We don't have to get consultations. If 

you are Board certified you don't need a consultation to 

do a hysterectomy. 

Q Are you aware of any of the other Ob-Gyn 

practitioners in Prince William here that are Board 

certified that do get consultations prior to this type of 
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1 MR. DIXON: May I have an exception, Your Honor. 

2 THE COURT: Surely. 

:i BY MR. DIXON: 

·I Q Doctor, as a condition ~f your admission to the 

:1 staff of the Prince William Hospital, did you agree to 

1i adhere to any bylaws of that hospital? 

THE COURT: Objection sustained. 

8 MR. DIXON: May I have an exception. 

!I THE COURT: Yes, sir. 

JO BY MR. DIXON: 

"' 11 Q Doctor, calling your attention back to your 

12 decision to perform a hysterectomy on Mrs. Bly, did you 

l:J make that decision to perform the hysterectomy prior to 

14 the surgery? 

A No. I made the decision at the time of the 

11; laparotomy. 

Ji Q Was that decision to perform the hysterectomy 

1~ based upon Mrs. Bly's previous history of abdominal pain? 

1 !I MR. SLENKER: Your Honor, I will interpose an 

objection on the basis that there isn't any theory of 

:21 recovery here with reference to the need of a hysterectomy. 

~ , . , That's not a claim against Dr. Rhoads here that there Ahould 

not have been a hysterectomy. 

MR. DIXON: Your Honor, I think that there are 
·---·------·-·----·-----.. -- -49-· . 
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I two aspects of this. Number one is an issue of uninformed 

2 consent with a description of the appropriate risks and 
I 

a alternatives. The other matter goes: to the fact that the 

·1 : claimant is making a claim here for an injury to her ureter 

~ which would not have occurred if the Doctor had not been 

<i negligent in electing to perform a hysterectomy. 

7 THE COURT: Objection sustained .. 

8 MR. DIXON: May I have an exception, Your Honor. 

THE COURT: Sure. 

I 0 BY MR. DIXON: 

11 Q Doctor, in Mrs. Bly's case the performance of 

12 the hysterectomy was an elective operation, was it not? 

A An elective operation, yes. 

H Q This meant that she had no serious disease that 

1s ~equired her to have her uterus out; isn't that right? 

A No. That doesn't mean that. 

1-1 Q Doesn't an elective operation mean that this 

.H~ ~peration did not have to be performed at the time it was 

l ~' performed? 

:.'I 

A It didn't have to be performed. It was placed 

on the schedule because she was having previous problems 
i 

:.'~ and she was placed on the operative schedule. There was 

'...'.:: no emergency about the procedure. 

Dt~:5Q~l'OlfftNG 
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Q This procedure could have been performed at some 

time later rather than at the time it was performed, could. 

it not? 

A I think Mrs. Bly was just as anxious to get it 

all over with at the time I scheduled it. 

Q Was this based on your representations to her 

that she needed the hysterectomy in order to have relief 

from her discomfort? 

A It was based upon her previous history of having 

had repeated pelvic pain over a long period of time. And 

I think that she was at the end of the rope as far as her 

pain goes. 

Q Doctor, was this based on your representations 

to her that this was what she needed? 

MR. SLENKER: I object, if Your Honor please. I 

think it calls for an evaluation of what thoughts she had, 

what reliance she had. There is no way he would know what 

her thought processes were. 

MR. DIXON: ·Well, Your Honor, I think the Doctor 

has a duty to determine what his patient's thought processes 

are on an elective procedure. 

THE COURT: I don't think he can read a mind . 

.. -51-
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1 MR. DIXON: I will withdraw the question. Let me 

2 explore that further. 

:1 BY MR 0 DIXON: 

Q Doctor, is it standard practice for a doctor in 

:i your specialty Who is about to perform a hysterectomy to 

n determine what the wishes of the patient with respect to 

7 childbearing happen to be? 

A Well, yes. 

!I Q When one is considering performing a hysterectomy 

]0 1 such as this where.the indication is for pain, is it standard/ 

1l practice for the doctor to determine how serious the pain is 

12 1 in order to evaluate how strongly she feels about having 

a hysterectomy? 

H A I think it's important to tell her what the pain 

l~· 'is due to and also to determine whether she wants any more 

lfi children or not. I think that is standard procedure. 

Q As a matter of fact, you can't read her mind and 

JH .determine what she is thinking about how serious the pain 

l!I is, can you? 
I 

A You can't read her mind, no. 

:!I Q She's the only one that knows how serio\.ls or how 

"" .debilitating her pain is, isn't she? 

-52-
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1 A Yes. 

Q So, when you propose an elective operation for 

:i a patient such as this 1 isn't it customary practice to 

; 

·1 ; explain to her what the probable causes of the pain and 

G debilitation are and to explain to the patient what the 

'i alternatives are with respect to treatment? 

7 A Yes. 

Q Among these al~ernatives 1 with respect to treat-

!J ment, isn't it customary to explain to the patient the 

10 significant risks and complications of the surgery so the 

11 patient can decide for herself whether those risks and 

J2 complications are worth the price to have relief from the 

1:i original complaint? 

J4 A Yes. 

] !i Q In the case of a hysterectomy, is it appropriate 

16 to explain to the patient the options available for 

17 nonsurgical treatment as a part· of explaining the risks 

1H and' proposed advantages of the hysterectomy procedure? 

1 !) 

20 

~I 

,,.1 
-·' 

A Yes. 

Q Now, in Mrs. Bly's case, did you propose any 

alternative therapy to her? 

A Mrs. Bly had already been through alternative 

therapy1from the previous history. 

-53-
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l Q. Okay, You reviewed that previous history and 

2 relied upon that in forming your impression and 

:1 recommendation for operating on her, did you not? 

A Yes. 

:"i MRo SLENKER: If Your Honor please, haven't we 

1; been all through this before? 

THE COURT: Yes. I thought we had. 

MR. DIXON: Your Honor, we have not been through 

!1 these various factors which Dr, Rhoads weighed with respect 

10 to performing the hysterectomy. This was brought out under 

11 Mr. Slenker's examination. I did not go into that at all. 

1:2 This is my first opportunity to ask the Doctor about this 

i:1 previous history. 

11 MR. SLENKER: Your Honor 1 I have, on the very first 1 

I 
1:, page,when he started examining Dr. Rhoads yesterday alternative 

i1; methods of treatment and they were previously tried, which 

11 is the same answer that Dr. Rhoads has given now. 

lH THE COURT: Mr. Slenker, my notes don't reflect 

1~1 that. I am going to overrule your objection at this time. 

~ 11 It was already covered pretty well, I believe. 

~I MR. DIXON: Your Honor, I am going.to try and 

.,.. ·expedite this matter. 

! -· ---------·-------·-··-··---· ---·· . -54-
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1 Okay. Now, calling your attention to the year of 

2 1966, is there anything in that medical record, or do you 

:1 have knowledge of anything that indicates that Mrs. Bly 

.1 had chronic abdominal pain which would indicate a 

;, hysterectomy? 

(j A In '66? 

7 Q Yes. 

8 A No. That's the first note. No, I do not. 

!l Q Now 1 in 1967·, Mrs. Bly was seen on March 28; isn't 

10 · that correct? 

11 

]2 

] !i 

] (j 

17 

! 
i 

A 

Q 

A 

Q 

March 28, yes. 

She was seen for acne; isn't that correct? 

That's right. 

That wasn't a female problem. Acne wasn't a 

'female problem that caused abdominal pain to justify 

hysterectomyj was it? 

A It was -- acne is a facial lesion. 

Q Okay. And in August of 1967, Mrs. Bly was also 
I 

l!l 1seen, was she not? 

!.!l 

A Yes. 

Q I believe that you testified that at that point 

ishe received Penicillin; is that correct? 

A That's correct. 

-55-
DEO l'lEPOHTING 

931.3434 



1 

2 

!l 

·1 

:) 

1; 

7 

!I 

II 

l~ 

J l . 

17 

l·" 

1 ~ I 

:!I I 

:,I 

'~ • I 

86 

Q You described Penicillin as being possibly a 

broad-spectrum antibiotic? 

A Certain synthetic Penicillins are broad-spectrum, 

Q /. 
But the Penicillin Mrs. Bly got wasn't necessarily i 

one of those broad-spectrum antibiotics; was it? 

A I don 9 t know. 

Q As a matter of fact, ordinarily,when PEN is 

written as PEN, that usually refers to Penicillin G or VK, 

does it not? 

A It may be, 

Q Those are not ~he broad-spectrum Penicillins, 

are they? 

A No. 

Q As a matter of fact, when Mrs, Bly received that 

Penicillin, it was not for a female problem, was it? 

A No. 

Q It was for Tonsillitis, was it not? 

A That is correct, 

Q Mrs. Bly was subsequently seen in September for 

the same problem, was she not? 

A Yes, 

Q Tonsillitis, 

-56-
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Doctor, my next record indicates that she was 

,, seen on the 11th of October, 1967; is that right? 

.. A Um-hum . 

I THE COURT: I have 14. 

MR. DIXON: I am trying to reconcile the notations 

1; that I have from the. testimony and. the medical record, Your 

Honor. I find that there is some conflict. I'd like to 

~ resolve that. 

!' BY MR. DIXON: 

10 Q Doctor, briefly, wasn't Mrs. Bly seen in 1967 on 

11 the 14th of August 1 something in September,. September 17th 

.l:J or something like this, the 11th of October, the 13th of 

1:1 November 1 and the 14th of November? Isn't that right? 

l·l 

1 f j 

JI 

lH 

l'.l 

:!I 

IJ•) ' .. _, 

•I'' .. ·• 

A Yes. Fourteenth of November is when she had pain, 

right. 

Q When Mrs. Bly was seen on the 14th of November, 

she had two problems. Number 1 was what was thought to be 

a kidney infection; isn't that right? 

A That's what the doctor thought, partly. 

Q The other was an inflammation of the vagina; is 

that correct? 

A 

Q 

He said it was a vaginal discharge. 

Is a kidney infection a cause of abdominal pa.in 

-57-
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l which would indicate that a hysterectomy would later be 

justified? 

" A (Nodding.) 

Q Incidentally, this was a Trichomonas vaginatis 

:l again 1 was it not? 

(j A I. think so, yes. 

Q Is Trichomonas vaginitis a cause of abdominal pain 

·" which would later indicate the need for a hysterectomy? 

A· No. 

]I) Q Doctor, my next no.tation is on the 15th of 

11 November. Do you have that·? Is that correct? My notes 

1~ reflect that your next testimony referred to the 15th of 

J~ November; is that right? 

A Yes. 

' l!'i Q At that time Mrs. Bly was seen.with a complaint 

11; of abdominal pain? 

A Yes. 

Q At that time the diagnostic impression was that 

1~1 she had a ruptured follicular cyst; is that right? 

:!I) A That's right. 

~I Q Now that is a cyst on the ovary; isn't j.t? 

. ,., A Yes • 

., .. 
•·'' 

Q A follicular cyst is a relatively common female 
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disorder, is it not?. 

A Yes. 

Q The treatment for follicular cysts is not 

removing the uterus, is it? 

A No. 

Q On the 16th of November, 1967 1 I believe you 

described that Mrs. Bly went to the Gyn. clinic for 

consultation; i~ that ~ight? 

A Yes. 

Q Did you not testify to the Court that at this time 

a possible laparotomy was discussed and indicated? 

A Yes. 

Q This is the laparotomy that you discussed as 

being simi,,lar to the type which you later performed? 

A I imagine, yes. 

Q Now, this was one day after the diagnosis of a 

ruptured follicular cyst, isn't that right? 

A Yes. 

Q So that the' indication for the laparotomy was 

for a different indication than for an abnormality involving 

the uterus; isn't that correct? 

A Yes. 

-----·---------------·--. 59-
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1 Q As a matter of fact, later on in the other 

90 I 
records,! 

2 one of the other doctors, rather than recommending a 

:~ laparotomy, recommends a less serious procedure, does he 

,1 not, a culdoscopy?' I call your attention to the 19th of 

;; June 1 1968. 

A A culdoscopy, yes, on the 19th of June. 

'i Q Now that's a less serious operation than the 

s laparotomy 1 isn't it? 

A Yes, that is usually just a diagnostic procedure. 

1 f) Q That's a procedure where one looks at the tube 

1l and the ovary through a special viewing instrument called 

1~ the culdescope; isn't that right? 

A Yes. 

H Q It doesn't involve an abdominal incision? 

1 !'i A No. That was -- that was for diagnostic purposes. 

1 (i Q Yes. Now, in 1967 1 Doctor, have I missed anything 

17 that we haven't described that would indicate that Mrs. Bly 

1s was having abdominal pain that would indicate the need for 

1~1 a hysterectomy? 

A At that stage, no. 

:.!I Q Okay. 

I)•) Now, calling your attention to 1968, Mrs. Bly 

,,., 
·-·' 

was seen on the 27th of February, 1968, was she not? 
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A February 27. 

Q Did I say 27? 

A You said 28. February 27. 

Q Yes. Okay. At that time a gynecological consult 

was obtained? 

A Yes. 

Q The impression·at that time was that she had 

·.a mass in the right adnexa; is that correct? 

A That is right. 

Q That was thought to be either an ovarian cyst 

or an adenoma; is that correct? 

A- I don' 1t know. He said he wanted a Gyn. evaluation 

at that time. 

Q Would you refer to the Gyn. evaluation, sir? 

A Twenty-seven of February? 
I 

Q That's -what my notation indicates. 

A Gyn. evaluation was possible ovarian cyst, 

possible adenoma. 

Q An ovarian cyst is similar to the ovarian cyst 

that we talked about a couple of months previously in 

November of 1967; is that right? 

A It was a -- I don't know whether it was the same 

or not. But he said it was an ovarian cyst or adenoma, 
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fAdenoma is a tumor of the ovary that is not necessarily a 

cystic tumor of the ovary. It's a solid tumor. 

Q When you examined Mrs. Bly when she first came 

to your office, you did a pelvic examination on her to 

idetermine whether she had a mass in her right adnexa, did 
i 
you not? 

A Not only her. right adnexa, but both adnexa. 

Q Her right adnexa was normal, was it. not? 

A From what I recall. I didn't find too much on 

pelvic examination the first time I saw her in my office. 

Q Your notations of the various examinations that 

you performed indicated that each time it was normal, was 
I 
I 
I 

it not? 

A The first time. The second time I examined her 

I wasn't sure and I thought it would be a good idea to 

investigate it further. 

92 

I 
Q When you examined her under anesthesia, where you 

i 
·ad an opportunity to make a good examination, did you 
I 
I . 
:egard it as normal? 

A No. 

I 
Q Didn't you record it in your notes that you thought 

he right adnexa was normal? 

A I recorded that the right adnexa apparently felt 

-62-
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1 normal and the left had a tumor in it. 

Q Thank you. 

Now, incidentally, when women have cysts such 

·I I:: recur on both sides? 

ovarian cysts, do these have a tendency to recur and 

1; A Not necessarily. 

Q But they can, can they not? 

" ·' 
A They can. 

Q When a patient has a history of having masses 

10 .which occur and then disappear, one should consider very 

Jl 

12 

] !i 

l!l 

~1 

iseriously that they may have an ovarian cyst; isn't that 

,right? 

A If they disappearRyes. You usually wait a 

menst~ual cycle. If they disappear within a menstrual 

cycle, then you know that you probably have a physiological 

cyst of the ovary. 

Q Okay. Now my next notation indicates that 

Mrs. Bly was seen on the 7th of March, 1968; is that 

correct? 

A Yes. 

I 
Q I have in my notations that she had two complaints. 

i0ne was right upper quadrant pain; is that right? I That is 

what my notations are that you state, 

A Right lower quadrant. 
-63 ...... ' 
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Q Okay. My other notation indicates that she was 

complaining of premenstrual'.pain; is that correct? 

A Yes.· 

Q Now, when Mrs. Bly came to see you, was she 

G complaining of premenstrual pain? 

A She had no premenstrual pain. 

Q Now, is it possible that at the time in March of 

H 1968 that Mrs. Bly was complaining of the right lower 

!1 quadrant pain, that this could have been secondary to a 

1 () cyst such as she had had on two previous occasions? 

] ] A Speculation, but I guess it could be. The ovaries 

12 were normal though. 

] :1 Q Now this was later changed, was it not, because 

H it was shortly after this that Mrs. Bly, in April of 1968, 

i:» had this boil on her arm, isn't that correct, and she was 

Hi seen on the 12th of April, the 25th of April i and the 19th 

17 of April? 

JS 

1 ! ' 

A Yes. i 
Q During this particular time she receivdd 

I 

I 
antibiotic on the furuncle. That was Bacitracin;'. 

!21 that right? 

•l•I A Um-hum. .... ~·' 
I 

a local 

isn't 

Q The Bacitracin wouldn't have any effect on any 
i 

.. ·-·---------- ···----··-······ ·-·- ---------·--· 
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1 pelvic disease 1 would it? 

<) 

""' A Yes. 

95 

Q She later received ·.tetracycline; is that te.orrect7 

·I A Yes. 

Q Now, I recall on examination from counsel, you 

i; said that the original jolt she received was what, a heavy 
' 

7 jolt? 

A Yes. Two grams of '.tetracycline a day 1 which is 

!I above the norm. Usually it's a gra~ a day therapy on an 

JO ordinary occasion. 

]l Q Does the amount of antibiotic which a patient 

1~ receives depend upon the disease process which the patient 

1 ') . •J has? 

14 A I think that you can consider how severe the 

J~ disease process is and treat it. 

1 (j Q Is the usual amount of "tetracycline between 
I 

17 one and two grams per day? Wasn't that the standard? 

A 

1!1 Q 

That is the usual dose. 

So that two grams is still within the standard 
i 
I' 

~o amount that was given; isn't that right?· 

~1 

•)•) 

•l'I -·· 

A 

Q 

Yes. I 
I 
I 
I 

Now, on the 11th of June, shortly ther~after there 
' 

was a notation that Mrs. Bly's pe_lvic pain clear~d when 
I 
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I the antibiotic was given, didn't it? 

... .. 

,, 

A 

Q 

A 

Q 

Where was this now? 

On the 11th of June 1968? 

Eleventh of June, yes. It cleared on antibiotics. 

Now, after that Mrs. Bly was seen on the 25th of 

1; ·August; isn't that right? 

A She was seen on the 19th of June. 

8 Q Okay. I'm sorry. I thought I had mentioned that. 

!I Okay. So that she was seen on the 11th of June 1968; is 

Jo that correct? 

1l A Yes. 

12 Q Then she was seen on the 19th of June. Based on 

pain had cleared with the antibioti¢, 

. I 
the examination where her 

a diagnosis was made that she had inflammation of the tube; I 

J !i is that right? I 

lli A That's correct. 

i 
Q And that inflammat'ion apparently had cleared, 

JH had it not? I 

1 !I The records didn't say th~ \. 

MR. SLENKER: 

~!O inflammat:i.on cleared. 

:.!I 
( 

A It says she had a temperature of 100.4· ~-·no, that 
1 

was in August. It states on the consultation she~t here 
I 

"history of pelvic pain, right lower quadrant out~ined. 
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1 Tenderness, right adnexa. No palpable induration. History 

2 and pelvic findings are not comaletely typical of PID. Trial 

~ antiobiotic therapy. Would consider culdoscopy if problem 

4 not resolved. Return in two months." 

Q That's the only information which you had in 

ri order to form an opinion as to whether Mrs. Bly had chronic 

7 pelvic pain; is that right? 

8 A So far in the record, yes. 

Q Now, Mrs. Bly was seen on the 25th of August, 1968. 

rn At that time she had a four by six centimeter mass in the 

11 right ovary; is that right? 

12 

] :1 

] ·t 

1 !i 

] ii 

lH 

I ~ I 

:2i) 

:.!I 

•I•) 

A Yes, tender mass. 

Q Incidentally, the conversion from centimeters to 

inches is that there is one inch for every::two· 1 arid a half 

centimeters; isn't that right? 

A That's correct. 

Q So she had ~omething just under an inch and a half 

and just over two inches in dimension; is that r~ght? 

A Um-hum. 
I 

·Q. Okay. 

The. notation at that time indicated that she was 

' 
going to have a trial of Achromycin; is. that right? 

A That is correct. 
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1 Q Achromycin is the same as Tetrocycline; is that 

2 right? 

A It's broad-spectrum. 

·l · Q It is Tetracycline? 

A Yes, 

fi Q It is a brand name of Tetracycline? 

A That is correct. 

Q So, to this point, Tetracycline is the only 

!1 1 antibiotic which Mrs. Bly has received for treatment of this 
. i 

Jn pain; is that correct? 

.ll A That is correct. 

l~ Q The notation at that time indicates that she had 

1:1 the mass and that they would try a trial of Achromycin; 

JJ is that correct? 

] !i A Yes. 

Q Later on that mass disappeared, didn 1 t·~t, because 

you didn't find it. 

lH MR, SLENKER: Just a minute. The record there 

1 !' reflects a little something more than what you ar'e ref erring 

:.!O to, It says 1 "if recurrent", referring to the pain as well 

:.!I as the cystic mass, "surgery would appear justifi.ed." 

•>-) 

1)•1 ..... 

MR. DIXON: Okay. I have no objection .to that. 
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1 BY MR. DIXON: 

2 Q ·Doctor1 in this particular case, do you have any 

3 evidence to indicate that at- t,P.e·r time you were treating 

.i Mrs. Bly she .had the recurrence of this mass in her right 

:i ovary? 

Ii MR •. SLENKER: Well, Your Honor, I object to the 

i question because there isn't any issue here about it on 

8 the right side. The operation is totally on the left. 

!I The thrust of his testimony is it's on the left side. 

.10 

11 

J2 

J5 

li 

]8 

:.ll 

MR. DIXON: I am trying to find. out when that 

problem on the left'; side appearf:ld that was this chronic, 

unrelenting pain that indicated a hysterectomy was necessary. 

THE COURT: Is there any evidence with respect 

to the right side? I haven't heard anything. 

MR. DIXON: No, there isn't. The point is the 

Doctor has testified that his justification for recommending 

the procedure was that she had this chronic abdominal 

pain. I am trying to find out where this pain wa~ and 
' 

find out whether this· was the pain that was prese~t at the 

time the surgery 
I 

was made. i 

I 

MR. SLENKER: I object strenuously, Yout Honor, 
! 

to counsel's representation this was the basis oniwhich 
I 
i 

the hysterectomy was supposed to have been done. :.Not at all. 

-----~··-·-··-·-·---···· 
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I These records here are the-ones she brought to him. He 

2 had read them, but then he saw her.twice or three times. 

3 He made his own evaluation with regard to the left side, 

·l not the right side. But she told him, in addition to these 
I 

G records and the history that he took originally on the 

n 25th of April, that she had had pelvic discomfort for a 

7 :1ong period of time, That's in his records. But the 

R .question here has to do with the left side, not the right 

!) :Side. 

10 MR. DIXON: Your Honor, if I understand the 

11 thrust of the doctor's testimony, he testified that he 

12 took into consideration this previous history which the 

J:l •patient had brought to him from the military hospital. 

H THE COURT: That was one of the considerations. 

15 That wasn't the only consideration. 

1n I think you have a right to question him along 

11 those lines. But the way you have stated it, that was 

lH the consideration. But there were other considerations 

lH that he had taken. • 

~o MR. DIXON: I don't even know whether we had a 

::!1 question outstanding or not. 

~~ BY MR. DIXON: 

Q Doctor, at the time that you saw Mrs. siy, you had 
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I ·no evidence that she had a mass in the right ovary 
1 

did you? 

') .., A I couldn't tell for sure the first time I examined 

~ her. I had a difficult time examining her. And I wasn't 

·l :sure. 

Q Now, do you have any military record for after 

(j August 25 1 1968? 

7 A I don't believe we hav.e any more than that. That's 

8 :.it. 

Q The next time that you have· recorded in your histor J 

of when Mrs. Bly had problems is from what Mrs. Bly told you I 
11 :and what you recorded in your own notations; is that right? 

i 

12 A Yes. 

Q This is the history which you filled out after 

14 you saw Mrs. Bly; is that correct? 

Hi A That's correct, yes. 

Q And that particular history, the only history that 

17 you had that Mrs. Bly had been on antibiotics was one . 

statement that for a period of time unknown to you, but 

1 !I prior to two weeks ~ptiior to when she came to you 1 she had 

~o been on an antibiotic; is that correct? 

:.!I A Yes. 

qi) _ ... Q You didn't know what that antibiotic was'? 

A No. 
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Q 
And you didn't know whether that antibiotic would 

have been treatment of choice for treating any kind of 

pelvic pain which had been successfully treated previously 

with antibiotics, did you? 

A 
I just know that she was treated with antibiotics 

I) for two weeks, apparently. 

7 Q 
No~, Doctor, is it recognized in medicine that 

many organisms can be susceptible to one antibiotic that 

!) 
later lose their susceptibility to that antibiotic? 

]() A That's true. 

11 Q 
Is it true that in clinical practice in this area, 

J2 that when one.antibiotic is not successful, that another 

1:3 one is customarily attempted? 

14 A That's true. 

15 Q 
Did you ever attempt ~o treat Mrs. Bly with any 

JR of thes~ antibiotics? 

n A No, I did not. 

Q 
Doctor, is it customarily recognized in the 

l!l medical community that when a patient comes to you for 

20 treatment, that the patient often doesn't understand the 

21 rationale or the technical aspects of this treatment? 

MR. SLENKER: I object, if Your Honor please. 

'.2:\ I don't think that is a question susceptible of answer. 

·----···-----··----~~-~·-·····' .... 
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1 THE COURT: Objection sustained. 

2 BY MR. DIXON: 

Q Referring to Mrs. Bly specifically, Doctor, 

·l did you recognize that she didn't have the medical expertise 

G to appreciate the indications for the hysterectomy and 

Ii the risk of complication from the surgery or the alternative, 

7 without assistance from you? 

8 MR. SLENKER: Objection, if Your Honor please. 

!) THE COURT: Sustained. 

]() BY MR. DIXON: 

Jl Q Doctor, in your dealings with Mrs. Bly, did you 

12 explain to her all of the significant risks of the 

. 1:~ hysterectomy operation so that she could elect whether 

14 the pain that she was suffering was significant enough that 

1:, she would be willing to undertake these risks? 

](j MR. SLENKER: Objection. 

17 THE COURT: Objection sustained. 
I 

MRo DIXON: May I have an exception. 

THE COURT,: Ye·s, sir, surely. 

BY MR. DIXON·: 

~I Q Doctor, did you,in your recommendation to Mrs. Bly 

~~ to have the hysterectomy, discuss with her the alternatives 

~:1 of cost for the hysterectomy procedure and the hospital 
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procedure compared with the cost of a conservative 
I 
I 

1
management where no surgery would be undertaken? 

MR. SLENKER: Objection, if Your Honor please. 

THE COURT: Sustained. 

MR. DIXON: May I have an exception to that too, 

!Your Honor. 

THE COURT: Yes, sir. 

BY MR. DIXON: 

Q Doctor, I believe that you referred preyiously 

in your testimony to some of the other risks of surgery. 

As I recall, you testified that there were a number of other 

risks, including infection; is that right? 

A Yes. 

Q Is the probability of an infection which causes 

1:i an individual to lose four months of work and to require 

11; additional multiple hospitalizations a more significant 

I 
17 : or frequent risk thart the frequency of a blockage of the 

is ureter? 

I!' 

•>• _, 

,,,, 

•J•J 

-" 

I 
MR. SLENKER: Objection, if Your Honor please. 

THE COURT: Sustained. 

MR. DIXON: May I have an exception. 

THE COURT: Surely. 
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BY MR. DIXON: 

Q Doctor 1 I believe that you mentioned that another 

3 risk of the surgery was the risk of he~orrhage1 is th•t 

·i right? 

Ii 

i 

!I 

.1 () 

]l 

12 

J:3 

ll'i 

Ji 

l !l 

~1 

A That's correct. 

Q Is the risk of hemorrhage in a patient the age 

and health of Mrs. ,Bly less significant than the risk of 

1 blockage of a ureter? 

MR. SLENKER: Objection. 

THE COURT: Objection sustained • 

MR. DIXON: May I have an exception. 

THE COURT: Surely. 

BY MR 11 DIXON: 

Q Doctor, I believe that you mentioned in your 

discussion of other risks, the danger of trauma to the 

bowel or bladder was also present; is that correct? 

A Yes. 

Q Is the risk of trauma to the bowel or bladder 

greater when the surgeon is less experienced than when he 

is more experienced? 

MR. SLENKER: Objection. 

THE COURT: Sustained. 

MR. D,I:XON:: May· I have an exception. 
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THE COURT: Yes, sir. 

BY MR. DIXON: 

Q Doctor, I' believe that in your description of the 

:complications, you mentioned emboli; is that right? 

A 

Q Are emboli a significant risk in a healthy thirty 

year old female? 

MR. 'SLENKER: Objection; if Your Honor please. 

THE COURT: Sustained, 

BY MR. DIXON: 

Q Doctor, what is the customary fee in this 

community for the performance of a nephrostomy? 

MR. SLENKER: Objection, if Your Honor please. 

THE COURT: Objection sustained,· at this point. 

BY MR. DIXON: 

Q Doctor, you have had some additional training 

:.~:\in~.:urology, have .,you not? 
.I 

A Yes. 

Q Your hospital privileges would permit you to 

perform i:.urolOgy: .. at this hospital, would they not? 

A 

Q 

A 

I ---

No. I didn't apply for urological privileges. 

You are qualified to perform them, are you not? 

I don't think I would be an expert at urological 
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procedures. The extent of my training was three months 

rotation through a urological service. 

Q Wasn't the extent ,of your training six months? 

A Six. I guess it was six. Three to six months. 

Q While you were doing that training, did you 

have occasion to perform any nephros t·omies? 

A No, I did not perform any nephrostomies. 

Q Did you scrub in while they were being performed? 

A I imagine I did spend time some time ago. 

Q Based on that experience and in your working in 

the medical community, do you know what the customary 

fee for a nephrostomy is? 

THE COURT: Objection sustained at this time. 

Mr. Dixon, how much longer will you be with this 

witness? It's one o'clock now. 

MR. DIXON: I honestly can't tell you right now, 

Your Honor. 

THE COURT: All right. Let's bring the witness 

in. we will recess f'or lunch at this time. 

Come on in. Stand right inside. 

Court is going to recess at this time until 

2 o'clock. 

Doctor Blood, I want to see you in chambers. 

·--······· -·-~--····· ,, ' ..... . ....... -... -.. -~ .... ·--·~" 
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1 BY MR. DIXON: 1· 

2 Q Doctor, how much was your bill? 

3 A. $350. 

4 Q Thank you. 

Doctor, that bill of $350 was for your bill 

commencing with the October 28 hospitalization, was it not? 

7 A I assume so. 

8 Q (Handing to witness.) 

9 A Yes. 

10 MR. DIXON: Thank you. 

11 That's all. 

12 RECROSS EXAMINATION 

13 BY MR. SLENKER: 

14 Q Doctor Rhoads, will you tell the members of the 

l !i jury if Mrs. Bly was obliged to have this operation if she 

IG didn't want it? 

A No. She was not obliged to have it. 

18 Q What could she have done if she wanted to avoid 

1!1 the operation completely? What could she have done? 

A She could have refused it. She could have.gone 

~1 to somebody else. 

Q Did she ever at any time say to you that she 

didn't want the operation? 

--- .. ·-··· ---- 78- . 
DEO REPORTING 

931-3434 

.· 



1 

" .~ 

A 

Q 

133 

No. 

As a matter of fact, she signed the permit, did 

:1 she not? 

A Yes. 

Q Now then, I believe that she came to yo.u after 

1i she got out of the hospital a number of times and then she 

7 didn't show up again? 

8 A Yes. 

JO 

Q The last visit, I believe,according to your records1· 

was the 14th? 

]1 MR. DIXON: Excuse me, Your Honor. I object to 

12 this last line of questioning. That goes beyond the scope 

lG 

J7 

lfl 

1 !) 

:! 1 

of the last examination. 

MR. SLENKER:· He's introduced the bill, Your Honor 

please, of $350 presumably for the care that she got after-

wards. All right. If the bill is in evidence, now I think 

I am entitled to ask him with reference to the visits and 

with reference to that particular exhibit. 

THE COURT: I think so, 

MR. DIXON: I withdraw the objection, 

BY MR. SLENKER: 

Q According to your records·, after she got out of 

the hospital in November, when did she next appear at your 

·•·------------------ .. ... - 79~-· 
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1 THE COURT: Surely. 

2 MR. DIXON: It would appear to me, your Honor, that 

3· the doctor, whether he is believable or not, goes to the 

4 weight of the evidence rather than the admissibility. 

THE COURT: I sustained the objection. 

6 BY MR. DIXON: 

7 Q Doctor, based on your review·of Mrs. Bly's records, 

s did you form an opinion as to whether the nephrostomy whioh 

9 Mrs. Bly was caused to undergo was directly caused by the 

10 surgery o~ the hysterectomy which Mrs. Bly received? 

11 THE COURT: Just a moment. 

12 MR. SLENKER: Objection, if your Honor please. l 

1a don't think that that's a proper question. In any event, 

14 the question is whether or not Dr. Rhoads adhered to the 

15 standard. 

THE COUR1': You are r:·:etting right beck to the same 

1i issue. I sustain the objection. 

18 MR. DIXON: Your Honor, at this t iine the pJ e i.nt. J.f f 

l!l would ·proffer the dt:'lmac;es for the record. As the Court, i.s 

:w aware, ther·e have been two separate theories of 1 ir-lb :1 :I j ty i 11 

21 this case. We would proffer to the Court this w .i. tncn:1 'n 

testimony on causal relationshtp of the damages._ · 

As the Court ls aware, there is en lnfor1nr~d c<J11~v:r1'·. 

L------------------a-o--·---·-··----
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1 issue in this case. It appears that the plAintiff would be 

2 ent:Ltled to this expert medical testimony by a qu1)1lf1cd 

3 witness m that issue. The Court has already indicnted thnt 

4 ·Dr. Gerstley is eminently qualified. 

5 MR. SLENKER: Not as to --

(j THE COURrr: (Interposing) We haven't gotten over 

7 the first hurdle yet, so I sustain the objection. 

8 MR. DIXON: Your Honor, if I understand the Court'n 

!) ruling, the Court is ruling that th~re is no findinB on 

10 
; 

~liability;is that correct? 

11 THE COURT: There J.s no evidence for the Court r-it 

12 this time with respect to any negligence on the "P8rt of th<~ 

13 doctor that would make him liable. In other words, I hAvc 

14 sustained the objection. That is my position. Thnt is my 

15 ruling. 

JG MR. DIXON: Your Honor, as I understand the tcstt-

17 mony there is evidence on the issue of informed consent wh:t<~l1 

18 has come directly from the mouth of the defendent on v1h8t. he 

1!I d:td and did not tell her. If that evldence ls crcdlhJ·~, I 

w think the jury has a basis for makinE a decision on thnt. 

21 
The request before the Court ls what damages, if nny, come fro 

~ that particular issue. 

MR. SLr~NK1m: WeJ.l, l:I.' you:r• Honor plEH)l.i·~, 1,ii·: 
1

1111:,1 
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1 ·evidence is from the defendant. He said what he told her ~nd 

2 said that is within the standard. 

THE COURT: I sustain the objection. I still don't 

4 'think you have gotten over this first hurdle that you hnve 

G cot to jump, Mr. Dixon, and I sustain the objection. 

(j MR. DIXON: May my exception be noted? 

7 THE COURT: Yes, sir. 

8. MR. DIXON: May we approach the bench for just a 

n moment, your Honor? 

]() THE COURT: Yes, sir. 

11 (The followin;; proceedings were had at the bench h:>· 

12 Court and counsel out of the hearing of the jury.) 

13 MR. DIXON: Your Honor, if I coril'.'ectly lnterprct 

14 the Court's ruling in this matter, the Court ls r•uJ.inc; t;h;:i1; 

15 lay testimony would not be an appropriate basis for liability 

10 under the theory of informed consent. If that intcrprct~tlon 

17 is not correct, then we would propose to call Mrs. Bly to ~sk 

18 ~er about that issue in order to form a credible foundntton 

rn for Dr. Gerstley to testify. on this mr.itter•. I appr•ec .i :-i1:r::- thr 

~o hour is late. 

:.!\ THE COUHT: Well, l t=irn not worr1ed about trw J :rte~ 

:.!:.! hour. In other words, that pnrt doesn't bother me, Mi:. D.1. :·.r111. 

Mn. SL1':NK.11:H: Wcl1, I t;hJnk thnt; thu .1nf.'· 11 '''''''1 
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I 1 ¢onsent, if your Honor please, is a thoery of recovery in ~ 

2 rr1alpractice case the same an any other theory of nq,lirencr;. 

3 Would the jury be allowed to say what the standard ls with 

4 reference to the information that ought to be disclosed? No. 

G You have got to have an expert. 

THE COURT: We are c:ettlng rit;ht back to this sr.iine 

7 1ssue. Thls is the problem. This is my feclln~ with rcopect 

8 to this. I have the same feellriG both ways, Mr. Dixon. As 1 

n say, there is no doubt J.n my m:tnd about this man be inc; qun 11-

10 fled in his field and so forth. But as I say, it is st:i11 rny 

11 lntcrpretation of the rule as set down by the Supr(~rne Com·t 

12 that the burden is on you to prove, as I have so indicRted. 

13 I em not going to fill up the record, but this is my fceJ.inL.. , 

14 I have sustained the objection, and I would sustain 

15 the objection to the testimony of Mrs. Bly along the some 

1G lines, because my feelinB is that the Court of Appeals hAB 
I 
! 

11 'placed this burden on the plaintiff. 

18 
MR. DAVIS: If your• Honor please, I 1 d l:i.kc to 

rn supplement Mr. Dixon's r•enrnrlcs and po:tnt out to the Court 1.n 

20 ! the case of Hunter vc1:inus Burrou1::ha, r:i Vtrg:tn:i.A crinr~, ]9J.f'., 

21 
lt was held that the n1.xth ~ount o:C t'hrit vrnr:J flfHJtn \.w'.l'd 1111 

demurrer. It went down to Richmond on r:ippeels encl it v1r;>8 

affirmed by the Court of Appeals. 

--s·3~---------------···----·-----------·--
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1 Then in 1972 a case came out of the District of 

2 Columbia which went to the United Statt"D DinLl~to.t Com•t;,, 

:; C;rnterbur;y versus Spence. The U. S, Court of Appeals of the 

·~ District of Columbia stated the standards are set hy l~w 8G 

fi to the doctrine of informed consent and not set by the rnccl.i.-

R cal profession and not what they choose to inform the patient 

7 or not inform the patient on. I have the entire volume here 

8 of the Canterbury case. 

9 .THE COURT: I don't believe I am familiar with 

10 the Canterbury case. I don't recall. 

11 MR. DAVIS: Rehearing was denied and certiorari was 

12 denied in December of 1972. 

13 MR, DIXON: Your Honor, there are three lead inc: 

14 recent informed consent cases. Canterbury versus Spence f'1~om 

Hi the District of Columbia, Cobbs versus Grint, a Californla 

lG case, end a Rhode Island case, I think, of Wilkinson vcrs11s 

17 Veesee, which are the three most prominent cases which have 

i 18 been widely described in both the medical nnd lec;ril 11.tur~-

l!I ture, wh:tch hold that it ~LS not nocessnry 1jo 1ntrocll1cr' 

20 expert testimony on the .l.rH1uo o:C lnfr.n•111(.)d 001111 1~11\'1. 'l'l "' ,)111'.'.' 

21 J.s permitted to make a determination f1•orn the focLri .1 ti tl1
1

! 

case as to whether or not the patient was Adv laed of tlie 

alte11 natives and the risks of treatment end wheth 1 ~r tli'~ 

DE~-~fF:~·~-~-IN-G------·-------··-· -··· .-.. 
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patient eave a consent based upon beinB informed of these 

2 things. In a number of others, and in all three of 

'cases the courts, especially in a recent trend, h:cive 1mrini-

4 mously held that there ls no need for expert medic8l testi-

mony on that topic. 

MR. SLENKEH: That's the minority i-•u le, :if your 

7 Honor please. The majority rule, by the c;reater we it;ht of l t, 

8 is that informed con~cnt is a theory of neglicence ~s e 

n departure from the standard because the failure to inform ls 

10 P departure from the standard. The jury doesn't lmm1 1·1h:'1t 

11 the standard is .. That's why it is of no value, nol' do12s the 

12 law here in Virginia establish what shall be told or wJ·int 

1:l $hall not be told. That's why there ls the necess .i.ty of' 

14 $xpert testimony on the extent to which it must be 111nc1c, uh~t 

lfi rnust be discussed, and so forth. That comes from the r,omrnun-

16 lty in accordance with the stenderd of medical care thnt 

1i prevails, to the same extent as any other departure, hr;)r, r.iu ~e 

JS 1~f there :ts a failure to info11m, that is a departu:i·c from 

the standard .. In order to set that standard it has to be set 

20 by a preponderance of the cvtdence like Rny other th8or','>'. 

21 '~hat is the vast ma;Jorlty holdlng in the Un:ttcd Str•V'n. 

MR. DIXON: Your Honor, I wl.11 1:,rF1nt to l!Jio, ;;·1. nl;'"'' 

that there are a numbel'.' of oJder canon whj.t'!h hold. r>:.1 J/11". 
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1 iSlenker has represented. But I can't ar.ree with Mr • .S1cnl<rr 

2 'that this has been the modern trend in the last f:l.vc y·~cira. 

:i Mr. Slenker is out of date if he makes that rep:rcsentnt:i.on 

4 with respect to the recent cases. 

1 note that Mr. Slenker hasn't cited any Vir~lniA 

Ii cr:ise in point on this. The Court ls well aware Mr. SJ enJ~(~r' 

7 deals almost exclusively in medical malpractice. I om sure 

8 if we had a case in point he would be prepared to repreaent 

]() 

to the Court as to what that was. 

MR. SLENKER: Well, I certainly would if I hr;id Hno11~ 
11 we were going to get to the issue this rapidly. 

12 THE COURT: I am 1:'.0ing to recess until tomor•pow 

1:3 morning. We are not going to stay on this. I am 1_oin1:~ to 

14 take these home with me and come back tomorrow mornln1.. You 

15 may bring back any particular citations you have. As I n8y, 

lG l am not familiar with this particular case. I hnvenLt reAd 

l i ;Lt. 

MR. DIXON: Your Honor, we do hRve a problem hAr<':!. 

] !I THE COURT: Well, I have informed our frJ.cnd ns to 

v> the position of the Court. The only way he can be ex~unc~ l.s 

:! 1 if counsel wants to excuse hj.m. I fiLurcd thot in 1·1hrit he 

wanted~ was Mr. Slenker to bra.nt h:l.m permission eJ. on1·: v~ 1th 

~our per•mlssion. 
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l MR. DIXON: I am peferl"in~; to Dr. Gers tJr~:v, vJho l1F-ld 

2 .flown down for today. We hF-lve t;:ot an airplane for htm to 1.0 

:1 back. We are in a situRtion where we are going to have to 

,1 send the airplane back. 

THE COUR'r: You mean he came down in a chartered 

1; .flight or something? 

MR, DIXON. Oh, yes, We had to bring h:lrn down 

R special. He is a very busy man. The Airplane is waiting At 

!l the airport at this point to take him back, 

111 MR. SLENKER: Could I tell you, Mr. Dixon, thAt 

11 there are some patients waiting on Dr. Rhoads also? 

MR. DIXON: You should have told Dr. Rho~ds that 

J3 when he ligated her ureter. 

14 THE COURT: Let's not get into that. 

] :, MR. DAVIS: I simply want to point out they r•ec :t te 

rn· the Butterfield case in the footnote. 

]7 MR. DIXON: Your Hono~, it appea~s to me at this 

lR juncture in the case that if the Cour~ f lnds that there is no 

l!I basis for liability, then, of course, we ore e;olnc: to 1.>fl sub-

:!O ject to an adverse rulinc:. At this point it would F.1ppcnr 

!! 1 there would be no jury to the cnse to perm:lt Dr,; Ce.rst1cy to 

testify on the damau:e issue separate and ape1"'t· fro111 the J.:i.ri-

:.~: l 
b111ty issue, ao thAt we could pcn•rnlt; h1.111 to le.r:ivr·. 'J1l1· n, ,,,. 
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l course, if the liability requirements that the Court sets are 

2 not met, then of course the plaintiff will have to take the 

:: rconsequences with the Court's ruling. 'l'his would certr-i j_nJ;v 

·I rexpedite that matter and solve that problem. 

'l'HE COURT: Well, I am sympathetic with the doctor 

n too. In other word~, I have e jury of seven people sittin1_; 

1 .over there and I am sure they hove obligations as well as Dr. 

R Gerstley. This is en unfortunate situation, along with Dr. 

n Blood out there. It's very unfortunate. But at the seme 

JO time we can go out of our way to try to accommodate doctor's. 

Jl 
I think everybody knows we make every effort. Mr. 

12 Slenker and Mr. Davis will tell you that .. 

J :i 
There is a limit here. I just don't feel that I 

H can permit him at this time to do this end stay here for hirn 

1:i ;to put on testimony. 

The question ls once thi.s information gets to the 
](j 

11 
jury, how are you going to ~et it out of thelr minds once you 

JR get it there? 

1 !I 

:!1 

MR. DIXON: If we ere not able to meet the burden 

of liability there is not goin~ to be any question of that, 

your Honor. 

MR. DAVIS: I would like to leave with your Honor 

the pertinent copy. I don 1 t have a full photocop;; oJ' 1;h
1

: 
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l Hunter case. But the demurrer was sustained by the Court of 

2 Appeals of the Court of Virginla. That was based excJusiveJyi 
! 

on the doctrine of informed consent, even thou~h it wn3 a 

·I 1918 case. 

I mi~ht say, too, that in the Cant~rbury case, 

since it came down in 1972, the Supreme Courts;of seven 

7 different states have adopted ·the Canterbury doctrj.ne. 

MR. SLENKER: Wasn't there a child i.nvolvcd ln 

!I Canterbury? 

] I) MR. DAVIS: No, a minor. .An F.B.I. fingerpr1nt 

11 ·clerk. My familiarity with this case is becellse I was cotin-

12 sel and battled it all the way up to the Supreme Court. This 

1:1 happened to be a visiting Judge in California sittin1, on the 

H 'District Court at the time. He came in to relieve our cong(~::;i.. 

J!; tion but he created a further one in the Court of Appeals. 

THE COURT: Well, there are a lot of other points 

17 rais~d in this other than that ~ne particular point. It 

lH looks lilce there was somethin1.'; about 

1!1 MH. DAVIS: (Interposlnc;) The slip opinion wns 

~11 forty-four pe1 . .:;es. 

21 

q.1 points. 

THE COURT: And actuel1y forty-four dH'fc~rirnt 

MR. DAVIS: "'rhe1•c arc three pAJ.i,ea ·of s:y .J Jnl.1 1 . 
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1 THE COURT: The aspect of that part of the case 

~ with respect to informed consent shouldn't take me boo lon1 

~ to read; that aspect of· the case with respect to the holdin: 

1 nf the Court. 

:, 

Ii 

MR. DAVIS: Bltt to e;et the history of it,.Judi.e -­

MR. DIXON: (Interposing) I think the Court c~n 

' eet a synopsis of it quite rapidly. 

THE COURT: If I can do that then at leost, if I 

n .still take the same position after readinc; this, in other• 

10 words, certainly the doctor knows where he stands and you 

11 would know where you stand as far as the doctor is conc0rncd. 

12 MR. DIXON: We would appreciate that, your Honor. 

] :1 THE COURT: And at least I can make a rulin1._;. I 

14 have indicated what I feel, But I will do this. I wiJl ; o 

1 ~ 'ahead and recess here for about another fifteen mlnutcn or so 

rn ·to satisfy myself with respect to the 1"easohing in thla and 

1; , see if I concur in the reasoning of the case. I wlll do 

JR that much, in other words. 

l !I 

:! 1 

:!: I 

MR. DIXON: 'rhank you very much. 

'rHE COURT: Ancl WO w11J. .f.'j.nd out ono Wf:l:Y r'H' tihn 

other before I make A firm decision. 

(Thereupon, the following proceedln~s conttnu8d 

in the hearin~ of the jury.) 
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THE COURT: Members of the jury, as ;vou hnve oecn 

1 there has been a point r•aised with respect to anothcl' l'lspr·ct 

of the case by counsel that lnvolved Dr. Gerstley. Dr. 

I Gerstley, I understand, needs to get beck to Pennsylanl.a Pnd 

the Court wants to accommodate him if it can. 

Ii But this particular point ls e very import~nt 

7 point. I don't want to make a ~ulinL without first d . I ree rn1. 

1 this and going over a case that's been presented to me on th ls 1 

! 
!) particular point. It's a case that I'm not famili~r with. 

/ 
I I 

' 
] II just want to see what the reasoning of the Court is end nee 

11 if I would still take the same position I have taken con-

1~ sistently with this. 

13 In order to attempt to accommodate the doctor, we 

j.+ find ourselves sometimes 1. ettinG in trouble. We try to ?~corn 

J:'i :modate these doctors end have done it and always hi:ive ni~dc r-

Hi point in accommodating the doctors end somet:t.mes cet ourselve 

17 in trouble • 

.lH I promise· counsel et least I would peruse th 1.s 

l!I· case and seb if I feel I can come up with an intel'pretntlon 

:.!fl and a ruling in respect to that particular motion. So I know 

!!I lt means I em t;oinF. to hold you here for a few mOJ.'C:? 111lnuter:i. 

"" :But I c:oinc to recess at thls tlme to t:ive me An opportun l ty 

:::; to t.:',O ovor th ls µarttcultn• cAse. 
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l So, Doctor, if you will step down, and Court will 

2 recess at this time for about fifteen minutes. I will Rsk 

., 
" 

·I 

Ii 

7 

!l 

.in 

Jl 

12 

H 

]!'i 

you to go to the jury room at this time. 

(Whereupon, a recess was taken.) 

THE COUR'r: Mr. Dixon, after hAv ing reed the 

Canterbury case and also the comments there from Hunter ver-

, sus Burroughs, I will still adhere to my ruling that I mAdc 

i'at the bench here with a question of the duty of disclosin[', 

:and hold that the same proof that would be required in the 

malpractice aspect would be the same here with the duty to 

disclose. 

In.the Canterbury case, it's a very interesting 

case, but it also states, and I would like to reed fro111 thAt: 

********************* 

Here they established a precedent , but they had 

rn no prior case in the District of Columbia. That ia tht~ rule 

17 in the District. And it goes on. 

1 !l 

:.!I 

But it does cite in the footnotes the cases of 

jurisdictions which are hi~hly respected, such ea M~sonchu-

setts hev lng the majority rule, Delaware hev 1ng the~ nin Jn!' Lt;y 

rule, end so citing in these cases there that es these c~sca 

indicate, the majority rule of the Courts hold thAt expert 

testimony ls nocesoary to cotr:il.>1 I.uh the cuato1n. ~.)u 1 n111 
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rulin~ the same from the bench. 

2 ' I wanted to confirm that insofar as the I111nter I 
CA SP, ,1 

It deals mainly with the question of allegations, not the 

·I proof of alle~atlons. I will maintain the same. 1 ac1llcrc to, 

7 

lO 

11 

]~ 

] !l 

H 

J!'i 

my rulin~ at the bench. I did want, et ·1east ln nll fairness 

to the:.>parties to deteremine what my ruling wi.11 be. But 

this Court will stick with the majority rulinr; concens'lS. 

MR. DIXON: Your Honor, may we make a proffer? 

THE COURT: Well, any proffer will have to be out 

of the presence of the jury here. It is getting rather lete 

at night. How long is it going to take? 

MR. DIXON: May we approach the bench? 

(The following proceedincs were had at the bench 

by Court and counsel out of the hearing of the jury.) 

MR. DIXON: Ok::iy. If I understand the Court's 

JG rulinG, the Court is rulin~ that Dr. Gerstley rias not been 
" 

Ji· qualified to testify because he is not familiar with the 

18 standard of practice in Prince William County ~s oppooAd to 

l!l the standard of prec t lee in o local 1 ty s imiler• . to Px•ince 

20 William County; is that ric,ht? 

'rHg COURT: Well, the Court's rulinc; is hnrwd on 

:.!:.l ithe feet that ther•e has been no test lmony before the Court 
·' 

:..!:1 ~t thts t:t.me thAt tb1~ psz•t;.1.oulri:r:• rtJlu1·,1..:d r>(;1;.ll1~.1ml, ,,,~:,11,n 
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1 described 1n·his testimony concerning what a Board certified 

2 

., 
•I 

·I 

ob~tetrician does hold himself out to do by the training 

'Practices of goinc to national conventions and· reeding natlont 

Bl journals. I 
We also propose to offer Dr. Gerstley's testify on 

the standard of practice in en area similar to Washin~ton, 

7 D.C., where Dr. Rhoads has testified that he wee trained and 

8 in the area on which he's based his surgical procedures, ea 

,he has already testified in this case. 

10 We would also proffer Dr. Gerstley•s testimony on 

11 the issues of causation inherent es to whet relationship the 

12 failure to give the patient medical alternatives and the 

failure to treat the patient properly had upon her subsequent 

H injury. Dr. Gerstley can testify as to the issue of the 

1~ causation. The nephrostomy was causally related to these 

11i other acts of which neglie:ence ia alle€;ed. I don't Jntcnu 

J7 by this, of course, to indicate that informed cons~nt 1.s only 

lH a negligence issue. 

l!' We would proffer, of course, that Mrs. BJy nr~rPr-
I 

etely end independently under the Canterbury case 1 ._' ., I 
r~ 11n ;1~ f\ '· i .t ~,,, 

:! 1 ,on the issue of what she was told end relate this to \1hri l 

~·:~ 'would be a reasonable practj.cc for An '.tnd:tviduel fnr:r--rl ".Jj t;h 

:•:: her circumatence in the abrwn(~o of. rn<Hl1.f.!rd t<:11:s1:;:1w1r1:;. :.i'' 
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1 what we would do is we would proffer testimony of informed 

2 consent both from a lay point of view of Mrs. Bly and from a 

professional point on the standard of care through Dr. 

Gerstley. 

5 We would also proffer Dr. Oerstley•s testimony on 

the issue of causation and the damages that Mrs. Bly hes 

7 undergone since the ·operative procedure on the 28th of October 
( 

8 as to the pain and suffering, the medical complications that 

she has undergone. 

10 THE COURT: Do you wish to be heard on that? 

11 MR. SLENKER: He is just proffering. You have made 

12 your ruling. You have ruled. 

THE COURT: In other words, do I understand you 

14 are asking me now that I would permit you to put this doctor 

JG on in the presence of the jury and proffer testimony to 

16 testify as to these particular items that you 'have just indJ.-

li cated in your statement to the Court here? His tcst:lniony 

18 .would be in essence what you have just related there? 

MR, DIXON: If the Court is ruling that we wculd. 

:.!O , not be permitted to show these things, then of c0tn•se thr:'r'e 

~1 : would be no further need to proceed with Dr. Oeretlny. 

'l1HE COUR'r: I really frankly ace no ncwi1 t;(~ p·r•r, 11; ... ;i 

any further aa far as the profi'or of torJttmony lo eon 1
:

1 :Pn·.-d, 
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1 because my ruling is the same. 'rhis is my feel inc there r:>nd 

2 it's in the record, right or wrong. I feel that I em ri~ht. 

:i If I didn't I wouldn't say that, Mr. Dixon. 

·I Under the circumstances, my ruling would be thf'lt 

:; I deny the motion to proffer the testimony as long as the 

'i testimony would be along the lines that you have indicated. 

7 I assume that is what the testimony would be, which is in 

8 essense whet you have just represented to the Court. 

!l MR. DIXON: Yes. 

10 THE COURT: So under the circumstances I sec no 

11 point for staying here any lonBer. This is my feelin(~· I 

12 would deny the motion. 

MR. DAVIS: If your Honor please, before adjournin,'..· I 

14 for the day, since I don't believe Mr. Dixon or Mr~ Olender 

1:; are familiar with the Virginia practice, since the proffer 
\ 

lli would include all the evidence we could offer on the sub,)ect, 

17 I assume it would be appropriate now for Mr. Slenker to m~~e 

JR ~ motion to strike the evidence. Then it would be tantemount 

1n to a directed verdict for giving flnality to this case. 

THE COUH'r: In other words, assuming thnt tl1 ln 

~ 1 would be the extent of the proffered testimony of the 

.•.. ple lntiff' s case, and under the circumstances in ordeJ' to 

~:: give it finality , there has got to be some f lnn11ty li0:f' 1
1t••.: 
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1 · result of that, and also the nature and extent of. the pain 

2 and suffering and subjective damages which she sustained. 

3 We would also proffer the testimony of Mr. Pr-1111 

4 Gomez who was the employer of Mrs. Bly before the Octnbep 

5 surgery and was the employer for a period of time thererftcr, 

6 and was an acquaintance of Mrs. Bly, who will testify as to 

7 her work capability before the surger1 and afberwerda end 

8 the change and deterioration in that capacity.to work. 

9 We would also proffer certain photokrephs of Mrs. 

10 Bly's injuries and the scars which she has. 

11 We would proffer the testimony of Mrs. Bly BB to 

12 her age, the status of her family prior to and subsequent to 

13 1 the operation, her general health prior to an~ subsequent to 

14 the operation. We would proffer her testimony es to the 

15 pain, suffering, inconvenience and inability to work nnd 

JG e~joy the fruits of life which occurred during the hooplt~li-

li 1 zetion in October and subsequent thereto. 

18 We would proffer Mrs. Bly's testimony thnt ~·he 

l!l absolutely denies being told of any compl icetions by 11r. 

20 

21 

22 

Rhoads. I call the Court's attention to the feet tJ1n. thl~ 

is in conflict with Dr. Rhoeds 1 s teat:tmony l.n th:l.f~ rn:~i.t:;r.i:r•, 

Mrs. Bly will also testify that she wna never told or th 1? 

serious injury to the ureter which WEIS e aubatF.1ntt1=1J. 1· i ul{ 

~----------------~n;·-·---
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1 which Dr. Rhoads has testified was a risk and the incidence 

2 of that risk. 

3 Mrs. Bly will testify that Dr. Rhoads told h~r only 

4 she was going to have a scar on her abdomen which could be 

5 hidden beneath a bikini. The testi~ony will be that such a 

G scar was not given, that a different type of incision was 

7 made. Dr. Rhoads told her that she would be iri the hospital 

8 for only seven days·and that she would be away from work for 

9 between one.month and six weeks, and that nothing was said 

10 about the possibility of further complications, delays or 

11 ,extensions of hospitalization and extensions of her inability 

12 . to work. 

13 Mrs. Bly will testify and deny that she was offered 

14 any options in her treatment. She was not given the options 

15 'of having antibiotics or any other form of management othe ~· 

16 

17 

18 

20 

21 

22 

I then the surgery. She will deny that she was ever asl:z~d by 
I 

I Dr. Rhoads about whether she wanted to have the uteru::i remAin 

1 ao that she could be pregnant 1~ the option was technically 

·available to her. 

Mr. Bly will testify that she would have e J.r·~ 1 .: tecl to 

have the conservative therapy with antibiotics first , 1.· f ,lven 

the choice; that she would not have had the operation nt thAt 

time had she known all of the potential risks end compJ .i.cntlrrr·. 
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1 of the procedure, and particularly if she had known of an 

2 

·1 

not have had the sursery until a second opinion would have 

7 confirmed the necessity for the procedure. 

8 She would also testify that if she had been ; iven 

!l the choice by Dr. Rhoads she would have chosen the rernovaJ of 

JO only the tube and ovary and the avoidance of the hystcrect'"'n1y 

11 with its consequent danger to the ureter and the avoidnnce 

]2 of the sterilization which occurred because of the hyRterec-

tomy. 

H Mrs. Bly, as I have previously indicated, will 

] :; testify as to her emotional and physical state prior to thj.s 

surgery. 

]7 In case I didn't make myself clear with resra6t to 

18 the proposal for the removal of the tube and the ovnry on thn . 

1 ! ' 

:.!1 any procedure if she had been advised of the r la ks wh i 1:h l.>.1·. 

Rhoads has testified are inherent in the procedure. 

Mrs. Bly will testify as to her cond.l.t1on p1· l or 1;0 

f ... ·-·------·--· .... ---·-·· -99- . 
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2 

3 

4 

5 

6 

7 

8 

!) 

JO 

11 

12 

rr----------·-------------------·-- ·-----···-··-· 
8 

the surgery. She will testify as to the pain end sufferinL 

:and inconvenience, the changes in her ability to work end to 

cope and to handle life's problems, and her general injuries 

subsequent to the operative procedure. 

She will also testify that Dr. Rhoads admitted an 

obstruction of the tube that connected the kidney wtth the 

bladder wes caused by something which he did in the operetlon. 

:she also will testify that the pain that she went to Dr. 

Rhoads for prior to the operation is still present. 

We would also propose to offer the testimony of the 

;hospital administrator and his assistant, Mr. Gendrin, wltJ1 

respect to the hospital bills of Mrs. Bly's hospitAli''.rition 

13 and the reasonableness of those bills. We would~elso nAll th 

14 hospital administrator to testify es to the number of ; yne-

J5 cologists who have full staff privileges at the Prlnca 

16 William Hospital here in Manassas. 

17 We would also proffer the mortality tables i;o 

18 ·indicate Mrs. Bly's life expectancy. 

Jn In addition, we would proffer the testimony of 

20 Judy Robinette, a s :1.ater of Mrs. Bly, end Jeff BJ.y, I· ":1. 

21 Bly's son, with respect to her phyalcnl end ernotlonrd 1:c 1n111-

t ion before and after the surc;ery. •rhis would ino J.u1~ tr:~;; ti. -

mony as to the activit:lcs thnt she w~a Able to do 

····· -.:.'nin:·------···----------
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1 The law is clear on that topic. So far as Virginie 

2 is concerned, it adopts the orthodox law prevailing throughou 

3 the country, that judgmental errors are not sufficient upon 

4 which to hold a defendant for medical malpractice. There 

. 5 would be ~o liability. 

6 So far as the consultation element is concerned, 

7 there is no evidence here in Prince William County that con-

8 sultations ere neces'sary before routine hysterectomies of thi 

9 type or routine laparotomies of this type. There isn~t~ anybo y 

10 that;said this is a deviation from the standard. So far as 

11 assistance during surgery is concerrted, there 'isn't anybody. 

12 There isn't any evidence that says this is a d~viation from 

13 the standard. The only evidence here is thet that is the 

14 standard. 

15 Second of all, as to that porticuler point, Dr. 

16 Rhoads said that there was a nurse there that was hclpln~ him 

17 who was the assistant. So he had an assistant there, even· 

18 if you assume this was a departure from the stnndord that 

rn prevails. 

20 So, you Honor, I submit that we are still r".ht 

21 back where we were. 

THE COURT: Mr. Dixon, I would still adhcr'c ·i.o m;y 

dee is ions that I have made Jn th l.o rnnt trir•. Un1fo1• 1;11r · . 

------·----------·--. -·--·-·· ...... . 
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1 circumstances I feel that the testimony as submitted and as 

2 proffered there, if it were to be submitted and admitted in 

3 the record, that we still be at the same position. The Court 

4 would have the same position that it has previously expressed 

5 I still am inclined to go along with the majority viuw in 

G this matter. 

7 I might say that in reading the Canterbu~y cese th~ 

8 it is very interesting. I think very interestinc; thoLlt.hts on 

9 logic were presented. At the same time, it apparently is not 

JO the majority view. I am not inclined to believe it r't thi.s 

11 time. It may very well be that the Supreme Court of Vlr·,·inlr-i 

12 would say they adopt this particulAr view in lieu of that 

13 view. 

14 So under the circumstances the Cour•t wil1 J.' · t.r-i Jn 

15 its position and make the same ruling es previously rnriclc for 

16 the record. 

li I understand at this time that the plelnt1 1T wn11Jn 

18 close or rest his case. 

] !) MR. DAVIS: If your Honor please, althou1.h 1 h~·:~ 

20 heard no formal motion from Mr. SJ.enke1• 1 now thnt; Ll1· p.1.~ln-· 

~1 tiff's case is closed, includinL': tihe proffer, I tli.1.1!' t,J1l.1 

record should be far mal 17.ed by immediately aanum ln1, ', 1 int l1r~ 

is makine; a motion at this time to strike the ev J.den':': • 

. --1~----·-·------_;- __ .... 
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THE ·coUR'r: I haven't heard anythln1_: frcim h i111 he roe., 

I ass1..tme that would be the position if pla:lnt:Lff i•eut~; nt 

. this point. 

MR. SLENKER: I thought perhaps they wou1cl (~ ~l'e 

G to take e nonsuit. 

THE COURT: I haven't heard counsel say thet yet. 

7 MR. SLENKER: I don't know that they have cons:.i.derc,J 

R that. 

THE COURT: I mean, before I make a .rulln1·, ·in 

JO 'other words, that js n prerogati~e that counsel hes. Up 

11 until such time as the Court has ruled. 

12 MR. DAVIS: We are not taking a nonsuit. 

1!1 MR. SLENKER: Then I move on behalf of Dr. w·102du 

J4 to strike the evidence, if' your Honor please, and to r'nter 

JG summary judgment in his favor. 

lG THE COURT: I will grant the mot ion under trvrne 

17 ci~cumstances. 

18 MR. DAVIS: Show our exception, your Honor. 

J!) MR. DIXON: Your Honor, may the record :::ho1·1 i;tw 

20 exception to the.prevlous ruling with reopect t;o trw 1ir•of'J"T 

:.!I 

,,,, .... 

of evidence wh:tch I don't think the Court form a J. J.7.cr.l • ·11 U ,. : 

record, denied the proffer. 

THE COURT: All right. S1lrc1y, indeed. /\~" J 

- . --·-:.:·10--:r.:-----·­
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I indicated, Mr. Dixon, I think you should save everythinc. 

2 Don't leave anythin~ undone. 

MR. DIXON: For the record, as I understand the 

4 Court's ruling, the proffer was refused; is that r:i.1 111_;? 

THE COURT: Yes. In other words, assumint, thnt tlH~ 

6 . testimony would be submitted exactly as thAt. 

7 MR. SLENKER: It was not refused. 

8 THE COURT: Based on the proffered test imon;:, :1.11 

fl other words, there wasn't a refusal to permit your p1·01'f01•. 

10 MR. SLENKER: As I understand it also, your .Hono.1·, 

11 in reaching the conclusion and the ruling on the prof'fr·:r, 

12 your Honor took the evidence as represented by Mr. Dixun ~t 

rn face value. 

14 THE COURT: This is what I asked h1m. 

J5 MR. SLENKER: That's right. That was stated in the 

JG very best light without any cross examination of those wjt-

Ji nesaes had they been tendered. 

18 THE COURT: This is the very reason I Aslrnr:i hlm 

l!l the question I asked him. It's not a question of i•cf1.1sln'.. 

:.w the proffer. In other words, the proffer ha cl been ll!''' I<). l 

:!1 accept the proffer and I accept the testimony. RO prc 11" • ·.:rc:r1. 

; 

Based on that test 1mony I would t~kf.! 1.;h 0 r · I"' f 1\ 1,_i :1 .... 

tion. I wAnt to moke the record cJern· lhJoi, :;hnt J r :· 11'11, 

-ios-
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I 

1 ·say inc thAt you cannot proffer this tcstlmony. 'rhe Court i.fl 

2 

:i 

) not ref us inL:; it. 'rhe same way with any other proffcn.•i:CI tcs t j 1· 

mony. It's proffered. It's :ln the reeord and it 1 s tl 11~re, 1: 

am certainly not refusing you permission to proffer 11~. 

I am certainly assuming that if proffered, lt would 

(j be exactly as stated by counsel and as such the Court's 

i : rulin1~ is based on the testimony as 1:~iven. 'l;hat wris my rcn-

son for askin~ you, in the best interest of your client. 

MR. DIXON: Yes, your Honor. 

HI THE COURT: I think the record is clear. 

11 Bring the jury in. 

12 (Thereupon, the following proceedings cont:1.n 1wd i_n 

13 the hearinG of the jury.) 

H THE COURT: Members of the jury, -you won't J1·1ve to 

J!l go back in the box. Just stand ri[;ht outside the box. 

In light of the events of this case up to t 11 i.s 

li particular point the Court lrns made certain rulln;_ s rwl hr-:' 

18 sustained a motion to strlk.e the plaintiff's evidcnc(:, ::in<..~ 

J!l has entered summary judi·;ment for the defendant in th i :: ninth.?.l' 

!!O So your servlces wilJ. no lonc;er b1 needed j_n this crin ·. 

::!I 

:.]:t 

Thonk you very much for your servlc~s. 

Court will adjourn at this time. 

.. 
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; 

i 
1 Q Now, Doctor, when you perform an ordinary 

2 hysterectomy without removing a tube and ovary, you 

;; ordinarily have to put clamps down beside the uterus in 

1 order to separate the tissue before you cut it, do you 

;, not? 

fi A Yes. 

7 Q It's customary and proper su~gic.al practice to 

8 stay as close to the uterus as possible so that you avoid 

9 the other structures that are present in the pelvis; isn't 

10 that right? 

11 A That is true. 

12 0 Incidental,:iy ,i.n your medical schooi training, you 

rn trained at George .Washington University; is.that right? 

14 

lG 

17 

1 !I 

:.!l 

•l·• 
-·1 

A Yes. 

0 You studied anatomy there as part of your basic 

course? 

A That Is correct. 

0 That is where you learned your pe~vic anatomy, 

to learn all of the details of what was found in the 

pelvis? 

A That is correct. 

Q You learned where all of the nerves and arteries· 

and veins and the ureter were located in the pelvis? 

-105-
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1 A Yes. 

2 Q You knew as you performed the hysterectomy that 

:i as you have placed these clamps beside the uterus and cut 

·I your way down, ·that if your clamp went too far to the side 

:i you had a danger of clamping the ureter, did you not? 

Ii A Yes. 

7 Q And so it's customary practice to be very 

8 careful and keep that clamp very close to the uterus, 

n particularly down around the uterine artery; isn't that 

rn right? 

11 A That is correct. 

Q The uterine artery is the place that a great 

] '.l deal of medical literature has described as being the 

location where the ureter is clamped? 

J:; A Yes. 

] ti It's generally .recognized that one isn't suppo~ed [ 

]j 

J!I 

:.!l 

<}'I 

-·' 

to clamp the ureter during the surgery if he can avoid it; 

isn't that right? 

A That is correct. 

Q Usually when you clamp a ureter you recognize it 

and can repair it at that time? 

A Occasionally. You can't say usually. I don't 

know. You can -- I don't know whether you can suspect it. 

-106-
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In this operation I did not suspect that I had -- did any 

damage to the ureter . 

Q Now, Doctor, when one removes the left broad 

ligament as well as the uterus, you go further off to the 

side laterally and closer to the ureter with your clamps, 

do you not? 

A No, not necessarily 

MR. SLENKER: (Interposing) There hasn't been 

any evidence here that the broad ligament was taken out. 

The evidence here is --

BY MR. DIXON: 

Q (Interposing) Doctor, have you testified 

n previously that you took out the broad ligament? 

H 

1 (j 

11 

i's 

., .. 
~·l 

A I said the left tube and ovary were removed. 

They are located in the.broad ligament. 

Q Doctor, have you testified previously that you 

removed the complete broad left ligament? 

A I believe that I testified that the left tube 

and ovary were removed. They are all located in the 

broad ligament. 

Q Doctor, calling your attention to your 

deposition, on page 70, you were asked a question, "Well, 

you remove a portion of the broad ligament; isn't thu.t truc'f" 

-101~ 
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1 And yqur answer was,· "Well, you remove -- I think you 

2 would remove most all the broad ligament." 

3 Didn't you give that answer? 

4 A Apparently l did. 

Q When you remove all the broad ligament that 

Ii takes your further to the side closer to the ureter; does 

7 it not? 

8 A Not necessarily. 

Q Anatomically, does the ureter run either in or 

HJ adjacent to the broad ligament during its course from the 

kidneys down to the bladder? 11 

12 

l (j 

17 

lH 

1 !l 

:21 

1)•) 

A It does. 

Q Incidenta:llry ~n the pelvis, are there areas where 

you can identify the ureter? You can see it right under 

this thin membrane, called the peritoneum, can you not? 

A That is true. 

Q As you get down closer to the uterine artery 

there becomes a point where it goes a little deeper where 

you can't see it right through the peritoneum; isn't that 

right? 

A That's right. 

Q When you are performing more extensive surgery, 

such as cancer surgery, and you recognize you are going to 

---------- .... -·· - - . -108-......... - . . -······ .. 
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I be dissecting out laterally into that area where that 

2 ureter is at, you usually take certain precautions to make 

:1 sure that you don't clamp or cut the ureter, do you not? 

I A Yes. 

Q Those precautions include inserting a catheter· 

ti into the ureter in an attempt to help you recognize or 

1 identify it? 
I 

MR. SLENKER: Well, if Your Honor please, I make\ 

objection to that also because that is not the type of 

1 () operation that !ll_pS being done here. There is no 

11 testimony that this is extensive. It is major surgery, to 

]
., 

. ·I 

H 

. .1'.:i 

J(j 

JH 

I !l 

~I 

be sure. But there is no evidence that it was extensive 

as the type of surgery that counsel suggests would involve 

the insertion of catheters in the ureters. There's been 

no characterization of this operation other than a simple 

hysterectomy. 

MR. DIXON: Well, Your Honor, he has already 

testified that he's gone beyond the usual hysterectomy, 

that he's gone laterally. I am trying to elicit what the 

customary practice is when you cut in the are·a where you 

recognize that you have a ri'sk of damaging the ureter. 

MR. SLENKER: You do that in every hysterectomy. 

But he is asking now about an ope~ation in the pelvis, if 

--- -·· - ·--------·--------··· .. --··--~· . -109-
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Your Honor please. That is much more serious than what 

this operation been. 

THE COURT: Aren't you going beyond the scope of 

the particular operation that is in ~ssue here? 

MR. DIXON: No, Your Honor. I think this 

relates directly to it. I think it relates directly to 
I 

the! 

I practice when one recognizes that one is lateral and in 

area of the ureter. 

the I 

MR. SLENKER: He hasn't said that he was 

lateral or that he was in the area of it, as counsel 

suggests. 

But his question to which I make objection is 

that he is characterizing a much more serious and ., 

involved operation than this one has been characterized 

as. It may be that the standard would involve use of 

the catheters in a more serious operation where there 

is more pathology than as to the generative elements that 

he was concerned with at the time of surgery. 

THE COURT: I think you would have a right to 

examine with respect to this particular procedure as far 

as a hysterectomy is concerned, but not going beyond that 

to a broader type of operation in the pelvic area. This 

is· not the issue here. I It is a question of whether or not 
1 
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he went beyond the scope of that standard that is used and 

the procedure that is used as far as a hysterectomy is 

concerned • 

I think you are going to have to be confined to 

a hysterectomy, not just any general pelvic operation that 

would be of a type different from .the hysterectomy. 

MR. DIXON: Well, Your Honor, we are talking 

about a hysterectomy of a different type. This is a ' ; 

I 
modified hysterectomy that the doctor performed. It's been I 

modified in such a nature that it has certain aspects which j 

relate to both a usual hysterectomy and a more extended 

hysterectomy where precautions are taken. 

THE COURT: I haven't heard any testimony it 

was beyond it, as far as an extended hysterectomy. There 

has certainly been no testimony from any other witness 

so far beyond that. 

I will have to sustain his objection as going 

beyond the hysterectomy. If you can develop it through 

this witness, you can ask him any questions with respect 

to the particular operation, whether or not in this 

particular operation he had gone beyond, and did he do 

these things in performinq the hysterectomy. 

But to say is it normal to do this in another 

1----. --·-·--.............. . -111-
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operation, that is an operat·ion of a different type. Now, 

if it's one and the same operation, and if he will say that~ 

then that is something else. 

MR. DIXON: May my exception be noted? 

THE COURT: Surely. 

BY MR. DIXON: 

Q Doctor, is it customary practice in operations 

where you recognize that you are getting close to the 

ureter and you are going beyond the bounds of the usual 

hysterectomy to take precautions to identify the ureter 

by means of a catheter or by dissecting around the 

ureter so that yoti are aware of its locatio~? 

A No. We don't ordinarily catheterize ureters· 

in this type of a hysterectomy because this was not an 

extensive it wasn't an extended radical hysterectomy. 

Q Doctor, if you know that your clamps are in the 

area where the ureter might be, do you ordinarily put a 

catheter in? 

A No, we don't ordinarily do that in usual 

hysterectomies. 

Q Doctor, if you know that·you are in the area 

where the ureter might be, do you dissect around the ureter 

in order to be sure that it didn't get caught in a clamp or 
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a suture? 

A On occasion, if we think it's indicated, we do. 

Q That is because you recognize that there is a 

risk that the ureter may be injured; ·isn't that right? 

A That's right. 

Q When you are talking about the radical 

hysterectomy for cancer surgery, the precautions which 

you have described, are those preoautions because you 

recognize that you are close to the area where the 

ureter goes down? 

A Yes. You recognize that you are going to be 

operating in and around the ureter, dissecting very close 

to it. 

Q When one removes the left broad ligament, that 

is a portion of a modified cancer operation, is it not? 

A When you remove the left tube and ovary, you 

are getting the broad ligament and the left tube and 

ovary.· YoU"t:are using them synonymously • 

Now, there are radical removals of the broad 

ligament and there are not radical removals of the broad 

ligament. Now, this was not a radical removal of the 

broad ligament in the sense that you dissected around the 

ureter and .the base of the broad ligament:.: So there is a 
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distinction that you make there. 

Q Is it your testimony --

A (Interposing) This is a simple removal of the 

tube and ovary, not a radical removal of bhe tube and 

ovary. 

Q Incidentil.1,y,Doctor, with res:Pec-i: to the custom 

that you have described,· you were trained at George 

Washington University, were you not? 

A Yes. 

Q 

A 

And you did your internship where? 

I 
My internship at Garfield Memorial Hospital. 

Q Where is that? 

A In Washington, D. C. 
I 

Q 
I 

That's in the Washington Metropqlitan area? 
I ., 

It used to be. It is no longer iin existence. 
I 

A 

And then -- it's no longer in existence •. 1 

You did your residency in obstetrics·:and 

gynecology at George Washington Universit1? 

A No, at the Washington Hospital Center. 

Q 

Q That is also in Washington, D. C.? 

A Yes. 

Q You subsequently had further experience and 

practice, did you not? 
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Yes. 

Where was that at? 

I was in the Air Force for a number of years • 

While you were in the Air Force you worked with 

:i doctors that had been trained all over the country? 

7 

s 

]() 

]l 

] :2 

l..J-

J7 

]8 

1 !I 

'.!1 

A Yes. 

Q Doctor, did you find that the customary I 
practices wh~ch you are describing are ordinarily performed 

with a hysterectomy, were the customary practices which 

you learned while yo~ were in Washington? 

MR. SLENKER: I object. If Your Honor please, 

the test in this case, as I understand the law in 

Virginia1 is the test of medical care that prevails here 

in .-:Prince William County. That is where Dr. Rhoads 

practices. I don't think there has to be a showing that 

he is familiar with the standards elsewhere in order for 

him to practice with the standards that prevail here. 

MR. DIXON: Your Honor, I think that the rules 

provide that the doctor's standard is the standard of 

this locality or similar locality. I think we are entitled 

to explore what· those similar localities are. 

MR. SLENKER: That might be, Your Honor. But 

he said throughout the world. Where throughout the world? 

+-------· 
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Are those localities, indeed, similar to here where 

Dr. Rhoads practices? That is the test. 

THE COURT: I think that is definitely the test. 

There is no question about that being the test. 

I assume what you are saying is that the 

customary standard or procedure in the practice in the 

District of Columbia were the same as they were here in 

8 Prince William County. Is that what you are asking? 

!l MR. DIXON: Yes, Your Honor. 

10 THE COURT: I will let him answer that question. 

11 MR. SLENKER: Well, it's not the test of what it 

J2 is in Washington, if Your Honor please. 

14 

lG 

rn 

17 

]8 

1 !l 

:! 1 

THE COURT: No. But, in other words, he will 

still have to show what the standards are here in Prince 

William County. He is merely asking him if they are the 

same standards. He hasn't asked what those standards are. 

MR. SLENKER: He hasn't asked if Dr. Rhoads 

knows what those standards are in Washington, D. c. in 

1970. 

THE COURT: I think you might·,ask him that. 

MR. SLENKER: If he knows what they are. I don't 

tlhink he practices over there. 

THE COURT: I don't know. But I think he can ask 
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1 him that. 

2 
MR. DIXON: I'd like to lay a more extensive 

foundation on that, Your Honor • 

. ·I BY MR. DIXON: 

Q Doctor, after you completed your residency did 

1; you inunediately stop your medical education? 

7 A No, I did not. 

Q You continued on with medical education i'n order 

!l to keep current on matters, did you not? 

10 A That is right. 

11 Q Some of the things that you did included readinq 

.1 2 journals which are published on a national basis? 

](j 

]7 

1 !I 

:.w 

:! I 

A Yes. 

Q The standard·of practice which you have follow~d 

is, in part; based upon the experiences from those 

journals? 

A Iii part, yes. 

Q You also have attended medical conventions and 

medical meetings in order to keep up in medicine, have you 

not? 

A That's right. 

Q You have attended medical meetings in all 

different parts of the country, have you not? 
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1 A Yes. 

2 Q That's the customary practice of doctors in your 

:.1 specialty, is it not? 

·J. A Yes. 

Q Doctor, you are a specialty in obst~;!:>rios and 

r; ·gynecology, are you not? 

7 A Yes. 

8 Q You did pass your Boards in order to become a 

~ specialist, didn't you? 

] I) 

]J 

12 

14 

] !j 

1 i-l 

1 !I 

~1 

:::1 

A Yes. 

Q It's a hard thing to pass your Boards, isn't it? 

A That is correct. 

Q In passing your Boards, you took a national test 

where your performance was compared with doctors from all 

9ver the country; isn't that right? 

A I assume, yes. 

Q Your performance was expected to be up with those 

from doctors from all over other parts of the country; 

were they not? 

A I assume, yes. 

Q . When you took your Boards, didn't you also have 

to take an oral examination, Doctor? 

A Yes. 
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Q 
That oral examination was not based on what the 

practice was at Prince William County, was it? It was 

based on the practice of · obsteticians on a nation-wide 

basis, was it not? 

MR. SLENKER: I object to that, if Your Honor 

please. I think there has got to be some showing that, 

indeed, what he was asked referred to a standard of 

practice as distinguished from theoretical or clinical 

information or medical' information or what. 

THE COURT: I will sustain the objection. 

BY MR. DIXON: 

Q 
Doctor, the doctors which tested you were from 

1
:
1 

other areas of the country, were they not? 

l Ii 

17 

]H 

1 !l 

21 

~ ) ' . -·· 

A Yes. 

Q 
The books that you studied in preparation for 

your Boards were books that were written by doctors from 

all over part of the country, were they not? 

A Yes. 

Q 
Since you passed your Boards you haven't stopped 

keeping track of these practices of obstretrics and 

gynecology, have you? 

A No. 

O Doctor, while you worked in the Air Force you 
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1 worked with physicians who ~e:ae trained in a number of 

2 medical schools and medical centers all over the country, 

3 did you not? 

4. A Yes. 

Q You found that the standard of practice of the 

ri physicians was about the same, that they were approximately 

7 equal in co~petency? 

8 A Yes, most of the time. Yes. 

Q You found that your skills were on a par with 

10 those of physicians from any other area of the country, 

11 didn't you? 

12 

H 

](j 

21. 

A Yes. 

Q When patients come to you you don '.t tell them 

that you don't practice as good medicine as the doctors 

in the District of Columbia, do you? 

MR. SLENKER: Objection, if Your Honor please. 

THE COURT: Objection .sustained. 

BY MR.DIXON: 

Q Doctor, isn't the standard of practice of 

Board-certified specialists in your specialty the same 

whether you are practicing in Prince William County or 

practicing in the District of Columbia? 

MR. SLENKER: Objection, if Your Honor please. 
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That is not the standard. 

THE COURT: That is not the stand:ard. The 

objection is sus~ained • 

BY ·MR. DIXON: 

Q Doctor, the standard of practice of Board-

certified specialists such as yourself, was it the same 

in 1970, whether you were practicing in Prince William 

County or in the District of Columbia? 

MR. SLENKER: Objection, if Your Honor please. 

THE COURT: Sustained. 

BY MR. DIXON: 

Q Doctor, in 1970, was the medical community of 

Prince William County similar to that as the medical 

community in the District of Columbia? 

' 
MR. SLENKER: Objection, if Your Honor please. 

The question is not whether or not it's similar to 

Washington, D. c. The question is what are the standards 

here. If you don't know what the standards are here then 

presumably you have to show what the standards are at some 

other equivalent community. I think Your Honor can find 

and judicially take notice that Washington, o. c. is not 

the same. 

...... _,, ____ _ 

MR. DIXON: The question goes as to whether they 
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1 are the same. 

2 MR. SLENKER: There's been no showing that he 

knows what they are. 

THE COURT: I will sustain his objection. 

BY MR. DIXON: 

Q Doctor, in 1970, did you attend any medical 

meetings in the District of Columbia? 

A Yes.· 

!) Q Didn't you read medical literature from doctors 

JO who are practicing in the District of Columbia? 

Jl 

]2 

H 

15 

Ji 

]8 

] !I 

:! I 

.,., 
-·· 

A On occasion. 

Q Doctor, have you had occasion to engage in 

professional intercourse in 1970 with doctors who were 

practicing in Washington,· D. C.? 

A Yes. 

0 Doctor, didn't you find, based on those 

observations, that the practice in the field of obstetrics 

and gynecology was the same in Prince William County as it 

was in Washington, D. C.? 

MR. SLENKER: Objection, if Your Honor please, 

because the answer .to that question obviously rests on what 

those men that he came in contact with, irrespective of 

what the number is, said to him, which may or may not mean 
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1 what the practice is. 

., ,, 

·t 

THE COURT: 

MR. DIXON: 

THE COURT: 

MR. DIXON: 

I sustain the objection. 

May my exception be noted, Your Honorr 

Yes, sir. 

May my exception be noted to the 

H previous objections that have been .sustained? 

'i THE COURT: Surely, absolutely. 

BY MR. DIXON: 

!) Q Doctor, Prince William Hospital is a hospital 

JO of how many beds? 

11 

]2 

1 (j 

1 !l 

:.!I. 

A One hundred fifty beds. 

Q How many did it have in 1970? 

A It ·had about, I think, 100 beds in 1970, I 

believe. 

Q How many doctors were practicing at the hospital 

in 1970? 

A I don't know for sure. I'm not exactly sure 

how many were on the staff .. at that time. 

Q 

A 

Q 

A 

0 

Do you have an approximate number, Doctor? 

I would say there were probably SO. 

Is that 50 on the active staff? 

Gosh, I'm just not entirely sure about that. 

You don't specifically recall now? 
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1 witness 

2 

. J. 

(j 

7 

8 

]() 

11 

12 

14 

I ii 

] () 

17 

1:1 

~I 

•1·) 

.. ' 
~I 

THE COURT: (Interposing) I will sustain the 

objection • 

MR. DIXON: Okay. 

BY MR. DIXON: 

Q Doctor, did you have familiarity in 1970 with 

the r..obstetrical care and gynecological care in the D. C. 

area so as to state whether it was a medical community 

similar to Prince William County insofar as the standards 

of ·.•obstetrical and gynecological care are concerned? 

A Would you state that again, please? 

(Thereupon, the Reporter rea"d the preceding 

question in open court.) 

THE WITNESS: Yes. 

BY MR. DIXON: 

I 
I 
I 
I 
I 

Q Did ~u find that ~e ·~b~~trical arid gynecologit 

cal care of the medical community of the District of I 
Columbia was similar to that of Prince William County? 

MR. SLENKER: I object, if Your Honor please. 

The test is what is it here. 

THE COURT: I think he can testify as to 

whether or not he found that it was $imilar to that. Then 

he may answer his question as to whether or not that is 
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similar to the care here. 

I will overrule your objection, Mr. Slenker. 

THE WITNESS: I think the care is similar. 

BY MR. DIXON: 

Q In your experience, is the same true for other 

11 metropolitan areas, sir? 

7 

10 

11. 

I :2 

] 
., 

'•I 

I l 

i ;, 

Hi 

]S 

1 ~ I 

:21) 

:.!I 

•)•) 

MR. SLENKER: Objection, if Your Honor please, 

- unless there is some showing he is familiar with other 

metropolitan areas. 

BY MR. DIXON: 

Q Doctor, six days after the hysterectomy 

operation, Mrs. Bly had fever and some flank pain, did she 

not? 

A No. She never complained of flank pain to me, 

but she had fever. 

Q Did she have flank pain, as recorded in the 

nurses' notes? 

A No. She didn't complain to me of flank pain. 

O Did she have flank pain, as recorded in the 

nurses' notes? 

MR. SLENKER: Well, for what day and what time? 

If Your Honor please, it seems to me like we are backing 

i 

out of the admissibility of evidence, and I think Your Honor 
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I 
talking about other cases. I'm talking about in this 

2 I particular case, Mrs. Bly. 
I 

:~ Q Excuse me, sir. What would be the characteriza-

tion that you can give the Jury with reference to the 

type of operation that this was, so far as Mrs. Bly was 

Ii concerned? 

7 A I think it was just ~- it was like any other 

s pelvic procedure that I've done. It· wasn't an unusual 

9 pelvic procedure. 

]() 

11 

]2 

]3 

.J-1. 

1 (j 

17 

l~ 

l!I 

~I 

. , . ~ 
-·' 

Q Did it involve any cancer consideration? 

A There was no cancer involved. 

Q It's major surgery, is it not? 

A Yes. 

Q ·But are there routine or nominal major surgical 

procedures? 

A Yes. 

Q Is thd:sr:one of them? 

·A I would say that this was one. I didn't think 

that the I thought that there was -- it was a type of 

condition. I felt that there was no problem handling it. 

In my judgment at the time, there was no problem handlinq 

it. 
. 

O Indeed, during the course of the operation, wa~ 

I 
' 

''-----·-·---·· 
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In other words, sometimes you take a uterus out 

because of bleeding. That uterus can be normal. But she 

still -- the pathology report:comes back, uterus normal. 

But that doesn't mean that the patient isn't losing six 

quarts of blood every time she has a period. If she is 

having severe cramps, you can still have a normal uterus. 

Because a uterus is normal doesn't mean it wasn't abnormal 

in its situation. 

Q I.n doing this hysterectomy, the operation, 

Dr. Rhoads, will you tell the members of the Jury if it 

was done in accordance with the standards that prevails 

here in Prince William? 

A 

Q Where did you .learn to do this type of surgery? 

A In my residency training. 

Q Does this have any special name of technique 

or anything? 

A It's called -- it's called a total abdominal 

hysterectomy. And the technique is the Richardson 

technique is what we call it. 

Q Is it the same type of technique that is 
' 

1- utilized by other Ob-Gyn surgeons in this area? 

A .Yes. 
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Q Anything unusual about it? 

A No. 

Q With reference to the area where you come in 

closest proximity to the ureter, the left ureter 

particularly, will you tell the membets of the Jury where 

that is? 

A The ureter is about two centimeters lateral to 

the cervix or the lower part of the womb. This is the 

closest area that we get to the ureter. 

Q Now, when you say it gets that close, do you 

mean that it runs right down to that point or does it 

run along parallel with that point? 

A No. It runs down to that point. And then it 

drops down under the broad ligament and goes up into the 

bladder. 

Q Go ahead. 

A That is essentially what it does at that point. 

Q You knew of this location at the time that you 

began the hysterectomy, did you not? 

A Yes. 

Q You knew that at some point during the course of 

it you were going to come to this point where you were 

close to the ureter? 
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1 
A1 Yes. 

2 
Q. How do you try to stay away from the ureter, or 

:1 
what do you do during the course of a hysterectomy to 

4 
accommodate that? 

A When you are doing a hysterectomy you stay as 

close to the uterus as you can. In other words, you 

7 actually, when you clamp the tissue, you clamp right off 

8 the uterus. In other words, you clamp-grasp the uterus 

and it slides off of it. So you are grasping as close to 

]() 
the uterus as you can. This is what we do to avoid 

11 trauma or trauma to the ureter. 

12 Q Were you taught in medical school that if you 

l:! did it this way that there would be no involvement of the 

14 ureter? 

A Yes, that you were safe if·:you ·followed that 

1 r; technique. 

Q Approximately how many of these hysterectomies 

lH have you done in your time, sir? 

. 1 !I MR. DIXON: Your Honor, I object to that. I 

:.!O think that is immaterial. 

~I 

•l•J 
-~ 

1\•I 

~·· 
0 

THE COURT: Objection sustained. 

BY MR. SLENKER: 

Have you ever encountered in your own practice 
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1 Q Now, I believe that you testified on direct 

2 examination that you were present with Dr. Bagley sometime 

a in February at the time that the ureter was reimplanted? 

4 A Yes. 

Q Did you actually see the point at which there was 

,; blockage of this ureter? 

7 A Yes. I saw the point of blockage. 

8 Q Where was that with reference to the bladder? 

A It was approximately an inch and a half or so 

JO from the entry of the ureter into the bladder. 

11 Q How far was it away from where there had been 

J2 dissection of the uterus? 

] :J A It was approximately the same -- same distance. 

Q The same distance? 

A I think so. It was in the same area. 

] Ii Q You saw the blockage, What was the nature of the 

JI blockage, or what was the nature of what you were able to 

1~ 'observe there at the operation? 

J!I A The only thing that we saw there was that there 

was a massive scar tie sue in the area of the blocked ureter. 

:.!I Q Was that located at the distance that you lir1.ve 

.. ,., told us before as being away from the bladder and away from 

•)'I 
·-·I the uterus? 
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Q The past report didn't describe any tissue that wa 

indurated, did it? 

A No. 

Q Now 1 Doctor, you've been very helpful in going 

over the description of the operation with us. You've 

told us how you keep the clamps very close to the uterus as 

you go down; is that right? 

A Right. 

Q That's a part of the normal hysterectomy; isn't 

that correct? 

A Yes. 

Q You recognize that if you go lateral to the 

uterus its~lf, you are going to be getting over close to 

'the ureters; isn't that right? 

A That's right. 

Q -Isn't it true that it's your present impression 

that you did not go lateral directly beside the uterus? 

A That is correct. 

Q That was your intention at the time of surgery? 

A That's correct. 

Q If you, in fact, had gone lateral to the uterus, 

then this would have been a departure from the technique 

which you· had attempted to follow? 
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A That's correct. 

Q That would have been a departure from the usual 

:: technique? 

MR. SLENKER: Objection, Your Honor, please, 

,, because we are into the area of speculation. He said he 

1; went along. He described it. So he says, well if you 

1 . didn't do that, and there isn't any evidence that he 

k didn't. 

~ I THE COURT: I will overrule your objection, 

H) Mr. Slenker. 

A Yes. I stayed -- I tried to say as close 

1~ .in other words, right off the edge. of the uterus. 

1:1 BY MR. DIXON: 

1·1 Q In other words, you put that clamp right as 

1ri ·tight against the uterus as you could; is that right? 

] Ii A That's true, yes. 

Q That was necessary to avoid the ureter; is that 

lH right? 

l ~ i 

:.'0 

.:1 

A Right. That's correct. 

Q If you went lateral to that, because of some 

clamping problem, or putting a suture in lateral, then 

that would be a break in the standard technique which you 

have testified is the customary practice in the community'l 
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MR. SLENKER: I object to that because there isn't 

any evidence that that was done, Your Honor. We are in 

:: the area of speculation. He's told him what he did. And 

·I he said, but if you didn't do that, then you didn't pursue 

:i the standard. But there isn't any evidence that he didn't 

11 do it. 

7 
MR. DIXON: Your Honor, this is cross-examination. 

THE COURT: I will overrule your objection, 

Mr. Slenker, if he didn't do it. He certainly hasn't 

10 stated that he did. 

J1 MR. SLENKER: That's right, so there isn't any 

] ') . ..., evidence to sustain the hypothesis. I will save an . 

1:1 exception, if Your Honor, please. 

THE COURT: All right, Sure. 

:I Ii What was the question again? 

THE COURT: Would the reporter repeat it? 

.17 "Question: If you went lateral to that, because 

i 
I 

1 !I 

I of some clamping problem, or putting a sutu~e in lateralt 

then that would be a break in the standard technique ! 

l)'' _.1 

which you have testified is the customary practice 

in the cornmunity?11 

A Yes. 
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BY MR. DIXON: 

Q As a matter of fact, if you had followed the 

customary practice, then the ureter would not have been 

I clamped; is that right? 

MR. SLENKER: Objection, if Your Honor please. 

THE COURT: Objection sustained. 

BY MR. DIXON: 

Q Doctor, if you had followed the customary practice 

in the community, you would not have removed the entire 

broad ligament, would you? 

A I didn't remove the entire broad ligament. 

Q If the entire broad ligament had been removed, 

would that have been a departure from --

THE COURT: (Interposing) I am going to sustain 

it. I think you are getting too far afield. You are really 

getting into the field of speculation. 

MR. DIXON: Your Honor 1 I am perfectly prepared 

to tie this together and I will proffer to the Court that 

I shall. 

THE COURT: I will sustain the objection at this 

point. There has been no testimony by this witness that he 

removed the broad li~ament. 
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MR. DIXON: Your Honor, may I approach the bench. 

THE COURT: Sure. 

(The following proceedings were had at the bench 

·l by Court and counsel out of the hearing of the jury.) 

MR. DIXON: Your Honor 1 I think this is cross-

,, 
examination and I think I should be permitted a wide 

1 latitude in this. I think that the record is clear from 

Dr. Rhoads's previous deposition. This is a factual 

foundation for the area that I am pursuing. And the Court 

Jo ·can see it in his deposition. 

ll MR. SLENKER: You pursued that on direct 

I:.! examination. You asked him,when you first had the witness, 

1:1 about page 70. You went all through that. I am entitled 

H to ask him about it in order to permit him to explain 

1:i what the answer was and he has done that. Now I don't 
. 

Hi : understand the thrust of your question. He has denied 

11 what you asked, Mr. Dixon. 

MR. DIXON: Your Honor, I asked him one question 

1!1 about that, the removal of the broad ligament. Now there 

~1J are two pag9s' here. I was shocked when he originally told 

~1 me that he ~ad removed the entire broad ligament, but he 

did. And I went through this. I finally asked him two 
l . , .. _ .. separate questions . I think I am entitled to bring those up.! 
j 

- I 
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THE COURT: I think you can use this if you want 

~ to impeach him, if his testimony was different today. 

MR. DIXON: The questions I was asking were 

.1 preliminary questions to that matter. I think I have to 

G ask those in order to 

Ii THE COURT: (Interposing) I think you are getting 

1 into a lot of area here. Whether or not this jury can sift 

H ~this out and so-call dissect it, worries me. If you didn't I 

!I do this and if you didn't do that, there has been no 

10 testimony. So, if you have any testimony in that deposition 

11 that he has testified contrary to today, then you can 

.i 2 certainly attempt to impeach him with that. So I will 

1 ~ sustain the objection. 

H MR. DIXON: The objection was to what? As I 

J !i understood the question, the question is, was removing all 

J Ii of the broad ligament a departure from the standard. 

THE COURT: That is right. I permitted you to 

.lH ask him that one question which, frankly, I should have 

l!I sustained 

the field 

~1 continue 

is this. 

the objection to that because you· aire· getting into 

of speculation. But then when 

to pursue these if 1 if, if 

MR. DIXON: 

The witness 

(Interposing) All 

has testified that 
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! 
l removed all of the broad ligament. That is his testimony 

2 here in these depositions. 

. , ,, 

·1 

THE COURT: We are talking about Mrs. Bly'e case . 

MRo DIXON: The questions are within the context 

:' of Mrs. Bly' s case in his deposition. . I think the 

n deposition speaks for itself in that sense. 

THE COURT: I have sustained his objection. I 

K think we are wasting a lot of time, I have sustained his 

!I objection to that line of questioning as to what would 

10 happen if he had done this and done. that; .. Ypu may note your 

11 exception. 

1 ',l . ~ MRo DIXON: Your Honor, the question that I am 

i:1 
1

asking is about what the standard is. Now 1 I didn't ask 

H this witness about any questions about the standards in the 

J!i ! community. Mr. Slenker, in his examination, went into the 

lG standards and went into what was appropriate. 

Ji THE COURT: But you start of by if 1 if, and if. 

JR You don't establish a standard that way. 

1 !I MR. DIXON: I am trying to define the standard. 

MR. SLENKER: Ask him what the standard is. 

:! I MR. DIXON: I think I am entitled to ask him by 

·•·• cross-examination and leading questions as to the standard. 

n·' _ .. THE COURT: No. I have sustained his ob,jection. 
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I will stic.k with that, Mr. Dixon . 

(Thereupon, the following proceedings continued 

in the hearing of the jury.) 

BY MRo DIXON: 

Q Doctor, have you previously testified in your 

deposition, starting on page 69: 

"Did you also remove the broad ligament? 

Answer: The broad ligament -- the tube and 

ovary are in the broad ligament." 

"In this case the tube and ovary were adherent 

to the ureters? 

Answer: Yes." 

"So you didn't have to remove much of the broad 

ligament on that side, did you? 

Answer: Yes. You have to remove the broad 

ligament. You always do when you take.the tube and 

. ovary out." 

"Approximately how wide a fragment of the broad 

ligament did you have to remove on this side? 

Answer: Well, I mean it's hard to say how wide 

it is. It included the tube and ovary. 

Question: But the reason why I asked, Doctor, 

is because the tube and ovary were descrihod as l1 1!i11g 

-138-
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"adherent to the uterus. So I'm concerned about 

how much of the broad ligament would have been 

included if the tube and ovary were right against 

the uterus. 

Answer: Well, they are all -- you know; it's 

all one area where the tube and ovary are inside the 

broad ligament. And when you remove the tube and 

ovary, you remove the broad ligament. 

Question: Is this your usual proce~ure, to 

remove all the broad ligament on that side when you 

remove the tube and ovary?" 

MR. SLENKER: Now I object there, if Your Honor 

p~ease, because he asked, "Is this your usual procedure." 

He just told Your Honor at the bench that this referred 

to Mrs. Bly's case, not usual and not customary standards. 

He told ~ou this question had reference particularly to 

JI Mrs. Bly's case. It does not by the very use of the 

lH· language here about a usual procedure, what is customarily 

1! 1 done. 

THE COURT: I am going to permit him though to 

~1 examine him with respect to his answer to that particular 

.,., question. 

1)•l 

·-· t 
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MR. SLENKER: May I have an exception. 

BY MR 0 DIXON: 

Your answer is, "Um-hum"; is that correct, sir? 

Yes. That is in the deposition. 

Doctor, is that the customary standard to remove 

1; all of the broad ligament? 

MR. SLENKER: Objection, if ~our Honor please 

8 to what is the customary standard with reference to removal 

:1 of the broad ligament. Let's keep it to Mrs. Bly's case 

.111 if we might, sir, to what he removed here, if any part of 

11. the ligament. 

1~ THE COURT: I think that is in line with my former 

1:1 ; ruling, Mr. Dixon, and I will sustain the objection. The 

14 issue here is Mrs. Bly's operation. It's not the customary 

1:i operation or any other operation. The issue here is her 

.lli operation, whether it deviated from the norm. 

l'i MR. DIXON: Well, Your Honor, I think that the 

JR thrust of the doctor's previous testimony is to the 

1~1 fact that he did remove all of the broad ligament in 

:!O Mrs. Bly' s case. If there is a conflict 1 I th ink that is 

~1 for the jury to resolve. 

.,., THE COURT: I permitted you to examine, in other 

:~: words, along the lines of the questions and answers ar:kod 
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in that deposition just a few moments ago. When you say 

it is customary, we get right back to the same thing that 

it is customary. We are talking about a custom. The 

question here in this particular situation i~, did he in 

1 this particular operation deviate from the norm . 

MR. DIXON: Your Honor, the only way I can 

determine whether the doctor deviated from the norm is by 

dissecting out what the standards of the nor·m are and 

find out whether the doctor adhered to them. That requires 

two parts: One,.determining what the standard is; and, two, I 

I determining what he did. I thought my question was dj.rected J 

I 
I to that part one. ·I 
I 

THE COURT: I sustain his objection. , 

MR. DIXON: May my exception be noted. J 

THE COURT: Yes, sir. 

BY MR. DIXON: 

Q 
I 

Doctor, I believe that you had previously testified I 

1 that.with respect to ~he blockage of this ureter and 

subsequent complications, this was outside of the field 

of obstetrics and gynecology; is that·right? 

A Yes. I think that a blockage of a kidney or I 

1 
h h dli f i.·t is d b a olo ist :ureter, t e an ng o one y ur g . 

I 
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1 DIRECT EXAMINATION 

2 BY MR. DIXON: 

Q Would you state your name and address, sir? 

4 A My name is Dr. Loui~ s. Gerstley, III. 
,. 

Address -- home or office? 

Q Both. 

7 A Home. address, 900 Homestead Road,, Jenkintown, 

8 Pennsylvania. Office address, Cedarbrook Hill Apartments, 

!l CM-23, Wyncote, Pennsylvania 19095. 

10 Q 

11 A 

12 Q 

13 A 

.Thank you sir. What is your occupation? 

I am an obstetrician and gynecologist. 

How long have you had that occupation? 
f: 

I have been in the specialty in private practice 

14 for eighteen years. Before that I had three years additional 

J5 training as a resident. 

Hi Q Now, would you tell us what your premedical 

11 education and your medical education have consisted of, sir? 

lH A My premedical education was at Harvard University. 

1!1 My medical education was at the University of Pennsylvania. 

20 Q By medical education, you are referring to 

21 how many years of work? 

A Four years of medical school, one year of internshi 

:!:! at the hospital of the University of Pennsylvania, and three 

---·--·-··--· -l.42 
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l years of residency at Temple Hospital in Philadelphia. 

2 Q That was completed when, sir? 

:1 A 1956. 

·l . Q Did that qualify you at that time for Board 

:. ' certification, sir? · 

(j A When you finish your residency, you are what 

7 is called Board eligible. 

Q What does that mean? 

!) A That means you have completed an approved 

10 residency training program. And you -- at that, point 

11 in history, we were not allowed to take our Boards until 

12 three years after we had completed our training. You 

13 had to have three years of private practice with the 

14 cases to submit to the Boards. And then you took your 

15 Board examinations. And if you passed them, you were 

10 then Board certified. 

Q Did you subsequently take those examinations, sir? 

A I did. 

1 !) Q Are you now Board certified? 

A I am. 

:!I Q Have you had any hospital affiliations since 

qq completing your residency, sir? 

A Yes, I have. 

DEO REPORTING 
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1 Q Can you tell us what those affiliations have 

2 consisted of? 

:1 A My private practice has been at the Abington 

4 Memorial Hospital in Abington, Pennsylvania, and the 

!i ·Albert Einstein Medical Center, Northern Division, in 

n Philadelphia. And at one point, I was Chief -- first, 

i Assistant Chief, and then later Chief of Clinics at 

8 ·Philadelphia General Hospital, which was charitable-type 

n work, educational-type. 

JO Q How long have you had these hospital appointments? 

11 A At Abington and Einstein, I joined the staff 

12 in July of 1956. I also started at Philadelphia General 

13 in 1956. I left Philadelphia General in 196~. 

14 Q As a part of your responsibilities at the 

lfi hospital, did you have any medical staff responsibilities, 

JG sir? 

li A What do you mean? 

Q Let me be more specific. Did you ever work as 

J!I .as an officer on a committee of the medical staff? 

A Oh yes, many. 

:! I Q What is the medical staff? 

A The medical staff is made up of the physicians 

~:1 who practice at a hospital. 

--------------· "." 1_44-_ - . --· -··- -··--···-··-·····--···-- ...... 
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1 Q What kind of conunitte~s do the hospitals have? 

2 A Oh, I've been 

3 MR. SLENKER: (Interposing) I object to the 

4 materiality and the relevancy of this. 

!i MR. DIXON: Your Honor, this goes into the 

Ii qualifications of this Doctor, the experience that he's had. 

7 This question goes into his relations and observations 

8 with other physicians. 

MR. SLENKER: That may be, but the medical staff 

JO · at Einstein or at Abington is immaterial. 

lJ THE COURT: I think he can testify what he 

12 observed. I will overrule the objection. 

] !i 

1-. I 

~I 

., .. 
,,., ·-. 

MR. DIXON: Thank you. 

THE WITNESS: Am I to answer that quest ion? 

BY MR. DIXON: 

Q Yes. 

A The medical records conunittee which peruses 

medical records to see if they are··up to snuff; tissue 

committees, which review the cases that are done where 

there is a discrepancy between what the doctor sends to 

a pathology laboratory and the tissue that is submitted. 

For instance, if a man says -- submitted to pathology, 

ncute appendicitis and an appendix and it is a normal 

·\ 
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l appendix, this would go to the tissue committee to find 

~ out why indeed the operation was done and pass on its 

:: justification and verification. 

·I Then I have been on utilization committees which 

·
1 determine whether or not a patient belongs in a hospital. 

Ii l have been on obstetrical review committees, gynecological 

7 1 review committees, paranatal review committees where we 

8 review cases to see if they. are in the purview of these 

n areas. 

10 It's part of the physician's maintaing good 

.ll control over other physicians to make sure the practice 

12 of medicine is always kept up to its best possible level. 

1:J I am trying to think what other committees. 

l.J Well, I think that is a pretty fair representative. 

l!'i Q With respect to the tissue review committee, 

was one of those responsibilities with respect to that 

1-1 committee the obligation to review report~ of--pathology 

lH specimens from the gynecology department? 

A Yes. 

Q Did that include the evaluation of pathology 

~1 reports on the female structures known as the uterus, 

.,., ·the tubes and the ovaries? 

,,., 
~·· 

.)---------~-·-·-······---·---~-·· 
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Q What was your job with respect to those particular 

a ·studies? 

A Well, the hospital at which I did -- sat on 

'the tissue committee for the longest -- I think I was on 
(j 

the Einstein Tissue Committee for something close to ten 

7 
or twelve years. We had a practice of referring -- all 

8 
I 

'hysterectomies were referred to the tissue committee for 

·evaluation on every single patient who had a hysterectomy. 

JO 'The whole case was sent always to the tissue committee 

11 to determine if th~ case was indeed jtistified. 

J2 Q Now, Doctor, do you have any medical licensures, 

l:J sir? 

14 A Yes. I am licensed in the State of Pennsylvania. 

. 15 Q Have you had any academic appointments? 

IG A Yes. I am Clinical Associate Professor of 

li Obstetrics and Gynecology at Temple University Hospital. 

~I 

Q What is a Clinical Professor? 

A A Clinical Professor is one who is basically not 

time in the academic levels of medicine. I am a 

time private practitioner. Temple University sends 

heir medical students up to the hospital where I am engaged 

teaching them at Einstein Northern. 

.~ .. ----·--·----·- ··-·-··-·--··· 
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We teach the students so that they give me 

2 professorial rank at the parent hospital so that it 

enters the catalogue and indicates that these students are 

·I coming to a then qualified staff member. 

Q What is the level of training of the students 

Ii which you teach as a result of this academic appointment, 

i sir? 

A All levels. 

Q Now, could you 

]() A (Interposing) First year, sec~nd year, third 

11 ·year, fourth year· students. 

12 Q These are medical students? 

A Yes. 

J4 Q Do ·you also have occasion to teach or train 

Hi interns? 

Hi A And residents at the hospital. They are not 

11 Temple inte.IUlM and residents. They are our own hospital 

rn interns and residents. 

J!I The interns· who rotate through our service, this 

:!O is coming to a close because the internship program throughout 

:!1 the United States: is coming to a close. The residents who 

~~ are in our program, I am Director of Resident Training 

~:: at Einstein, not at Abington. 

·-· --·------·--
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1 Q What is an intern as opposed to a resident? 

2 A An intern is somebody taking special training, 

~ one year out of medical school. A residency was 

·I 

7 

!) 

11 

.Hi 

1 ti 

]7 

:tH 

1!1 

q., 

an internship was supposed to have been a fairly broad 

covering of all the phases of medicine. 

internships where you take an internship in a particular 

specialty. And because this has come to be such a common 

occurrence, it was sort of felt why spend a11 extra year. 

We want to make more doctors. And they now go on almost 

directly out Of medical school into residency. 

And they will be beginning the first year of 

internship with the first year of residency, the idea being 

that you get part of your internship in the fourth year 

of medical school now and part of your internship is 

sort of absorbed in the first year of residency as we do 

away with rotating internships. 

Q What is a resident? 

A A resident is a physician who is taking 1training 

in a given specialty, specialty level training in a given 

specialty. 
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1 Q The residency of your training is in the area 

2 of obstetrics and gynecology? 

3 A Obstetrics and Gynecology, yes. 

4 Q That includes both areas? 

5 A Yes. 

6 Q Can you tell us when you commenced training? 

7 A When I commenced? 

8 Q Yes. 

!} A As soon as I entered private practice. 

10 Q Have your residents and interns gone out in 

11 private practice on their own? 

12 A Oh yes. 

Q Can you tell us what kinds of geographical 

H localities these interns and res:ld ents have gone to? 

A Up and down the length of the country, sir, 

urban centers, teaching centers, local communities, almost 

li iany place you could name. 
I 

lH At -- let's see. At Philadelphia General, we had 

l!l four residents a year. At Abington, at· that point, one, 

~o and at Einstein, .two ·or three residents a year. So that 

~I ~would be seven, eight residents a year times eighteen years, 

approximately would give you the total number of residents. 

;----------------·--------·· 
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1 

And these are, spread out to 126, if my memory serves me,--

lno -- 144 residents that have gone to places that 
I 
144 doctors might go to practice. 

Q Ha~e you had occasion to keep in contact with 

any of these doctors who have left your program? 

A Some,:.6f them. Not all of them. Yes. 

Q Have you had occasion to associate with other 

obstetricians and gynecologists who practice this specialty 

.since the completion of your training? 

A Oh, certainly. 

Q Can you tell us how you kept in contact with 
I 

~the~ doctors, sir? 
I 
I 

A Well, through going to the specialty board 
I 

ineetings. The American College of Ob-Gyn •. meets annually 

l:'i in various parts of the Uni.ted States. And then, in 

addition, in Philadelphia we have something called the 

Ji Obstetrician Society of Philadelphia, which is the 

second oldest professional society of its kind in the 

l!
1 United States. And we have a number of obstetricians 

:!I 

,,,, 

and gynecologists who are drawn through the entire area, 

not just Philadelphia but upstate Pennsylvania, New Jersey, 

Delaware, who come to these meetings that are held once 
I 

a month, eight months out of the year. 
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l Q As a result of this experience, Doctor, have 

2 you had occasion to become familiar with the standard of 

:i practice in the field of obstetrics and gynecology of 

·I Board certified specialists in the United States? 

A Yes. 

Q Have you formed any opinions as to the variations 

7 in the standard of practice within the various areas of 

8 the United States? 

!) A Most of the physicians whom I know and where I 

10 have seen have pretty much one level of practice. It's 

11 kept fairly standard by the fact that there is just one 

12 set of Board certifying organization within our specialty. 

1:3 1 Everybody who wishes to be certified in our specialty 
I 

.H goes to Chicago where the American Board of Ob-Gyn. is 

1:. and everybody gets certified there. And they grade 

1 (j everybody on a single level of practice. 

There isn't -- we don't make a man a specialist 

I in a different level of education· or knowledge or ability 
I 
I 

J!t I because he pra.ctice:s here or he practices there. He either 

I 
'.!O 

1 

passes the Boards or he doesn't pass the Boards. 

:! 1 Q Now, when a doctor takes these Board examinations, 

~~ . is he tested by other physicians? 

A Yes, he is. 

-152-· 
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Where do these doctors who perform the testing 

All over the country, again. The Board Examiners 

4 are made up usually of outstanding men, men with fine 

5 reputations in the field, many times professors, heads of 

fi departments, but they can come fairly widely scattered 

7 throughout the country. 

8 Q Do some of these individuals also come from small 

!l towns? 

10 A Yes. 

ll Q Now, calling your attention to the case of 

12 Mrs. Betty Bly, have you had occasion to review the medical 

i:J records of Mrs. Bly's admission to Prince William Hospital 

J4 in September Of 1970 and her admission to the hospital 

1:, in October of 1970, wherein she was discharged in November 

rn of 1970? 

A Yes, I have. 

MR. DIXON: Your Honor, I am going to offer this 
I 

1!1 l;, 1;man for his qualificationsat this time prior to asking him 
I 

20 a hypothetical question in order that counsel may object 

~1 or voir dire the witness. 

THE COURT: Do you wish to voir dire the witneRs? 

MR. SLENKER: No. I believe at this time, Your 

--------- ·--- -153-· ·-··· 
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1 Honor, I will wait for the hypothetical question. 

2 THE COURT: All right, sir. 

~ Doctor, after he has posed his hypothetical 

.1 question, please don't answer until the Court has ruled 

!i on the objection he is going to raise. 

1; THE WITNESS: Yes, Your Honor. 

7 

!) 

10 

11 

J2 

J:J 

14 

] !i 

17 

lH 

l !I 
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BY MR. DIXON: 

Doctor, I want you to assume that Mrs. Betty Bly 

185 

ent to military doctors during the years 1966 through 1968. 

4- During the oourse of.those years she was treated in October, 

1966, for a non-gynecological infection with tetracycline; 
i 

Ii [and that on the 6th of December, 1966, she had a pep smear 

7 :which was read a~ having trichomonas in the smear; that Mrs. 

8 :Bly in August of 1967 was treated for a non-gynecological 

!) ,problem in which she received penicillin by mouth. And again 

10 in September, 1967, Mrs. Bly was treated with penicillin. 

11 I want you to assume further that on the 14th day of 

J2 ;November, 1967, Mrs. Bly was treated for complaints of dysuria 

l:J :Eind hematuria and that the subsequent treeting doctor, Dr. 

14 Rhoads, read in the record that this complaint was related in 

JG that record to a kidney infection a~ vaginitia which was 

J<i attributed to trichomonas. 

JI In November of 1967, Mrs. Bly was treated, accordJ.n1.-: to 

lH the military records, for what was described es a suspected 

J!I ruptured follicular cyst; end that on the 17th of Noveml,e:;r, 

~o 1967, a rie.:;ht adnexa mass was determined. 

~1 I went you further to ~ssume that on the 27th of 

~'..\ February, 1968, Mrs. Bly B/jain wRa treated because of n WHffl 

in the ri~ht adnexa whJ.ch, accordln~ to the treatln1. pl1j;J I•: i r•Jl\ 
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at that time may have been either an ovarian cyst or an 

adnoma. 

I want you to further assume that on March 7, 1968, 

Mrs. Bly had right lower quadrant pain and pain which was I 
described a premenstrual pain, according to the mllitAry 

records; that a consideration was made .to the question of 

dysmenorrhea with infertility and secondary to the "dysmenor-

rhea"; that at that time Mrs. Bly was treated with a preparr:i-

tion called Edrisal. 

I want you further to assume that in April of 1968 

Mrs. Bly was treated for a boil on her right arm, n fur1rn01e, 

with tetracycline in an amount of first two grams per day end 

then later a decreasing amount of this ~ntibiotic; and th8t 

on June 11, 1968, during the following month the medicPl 

report indicated that the pain cleared •. By the pa Jn I mn 

referring to the pain in her rieht lower quadrant when she 

was treated with'. the antibiotic for the furuncle. 

I want you to further assume that the medicnl rccorc 

of the 19th of June, 1968, contained a reference to possible 

right chronic salpingitis and a uterus that was retroflex~~. 

I want you to further assume that on the 25th of 

August, 1968, Mrs. Bly was seen in a military GYN <!lintc 

where an exnmlnat:i.on wes deocr1hed no tncJ.uclJnc; a 1·i;)1t; 1on1',/ 
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which was enlarued to a size of four by six centimeters. An~ i 
at that time a trial of achromyc:l.n, en antibiotic, Wf!S rccom-

1 mended. The description of the ad~exa at that time was 

described as a cystic adnexe. 

I want you to further:·assume that Mrs, Bly there-

after was treated by other doctors whose histories were not 

available to Dr. John Rhoads, but that Mrs. Bly ceme to Dr. 

Rhoads with the history which I have just described to you. 

Doctor, I want you to assume that when Mrs. Bly ""'"1 
to Dr. Rhoads, Dr. Rhoads recorded a history that Mrs. BJy wad 

I 
I 

having pain off and on for eight years in the lower abtlomcn, 

I 
a oonstant ·pain. The menses were every two to five dciya, riboutj 

! 

twenty eight to thirty days. She had had no cramps. Her 
I 
I 

14 previous menstrual period was in March. Now this w~s AprJl 

ir; '25; that the pain was described in the record as be inf: ri1 i rf'l -

vated with movement and ac;gravated with bowel movements. She I Hi 
I 

n does have occasional loose bowel movements. There vrnn no 

blood in her stools, She is on Valium and DEn•von Compound 

65. She had been on an unknown antibiotic but had been off 

the antibiotic for two weeks. 

:21 Mrs. Bly further gave a history of dysp111·e1111.i.f1, 

that is painful intercourse, for a number of years, rind chco 

not reach climax. 
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DEO REPORTING 

931.3434 



.-----~-------~--------------~------···--·-

J JS 

1 Dr. Rhoads further recorded the eddJ.tional pnst 

2 history that she had had a D and C eight years ri1_,o for hcnv~· 

:1 menstrual flow. And some doctors had told her that she hr·d 

·t a diae;nosis of chronlc pelvic inflo\mmetory d:iseasc .i.n thr:? pn:~: , , 

:; The review of the symtoms J.ndicated that she hnd 1"-lh 

6 itchy vaginal dlscharGe with an od6r to.it, She wee married 

i for eleven years. He1~ husband was a test pilot. That wp::; in 

s the family history. 

!) The physical examination indicated that the l)J:>en1t;1 

10 were normal and the heart end lungs were clear. rrhe ebdorncm 

11 was flat. The liver, the spleen, and the k:tdneys were noi; 

12 palpable. The patier:it was thought to have a monil :I.Al vn1_ in-

1:1 itis. The uterus was described as second degree retroverted 

J4 

Hi 

Ji 

18 

1 !) 

20 

21 

with first degree descensus, but normal in size. The Rdn~~Pl 

structures palpated normally. 

Impression at this time was, "Psychosomatic clist~rise 

on the basis of poor family situation." She was gl.vcn Scrrix 

capsule!jl fifteen mill:l.grams three times a day for nervoitsncos 

and Mycostatin vaginr:il suppos:l.torles nnd Vloform-Hydrocortl-

sone cream for her monll :I.el vec,1n 1 t lrJ and vul v l t :1.n. 

She was told that she needed some marital ecJtrn:J 1 ·:I -

lng as she has had a very unsteblc family situation ns wcJJ 

as financial situat1.on, accordlng to the recordo, nn(l th: 1 L 
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I the patient is "under a most emotional circumstance f'!nd ls 

2 in a chronic anxiety state." 

3 Let me ask you to further assume that Mrs. BJ.y 

4 r~turned on the 15th of November, 1970, and Dr. Rhoads mnde 

!'.i the following notation. Examina tlon essentially as :l.t weo 

Ii oefore. She was told that a D and C and examination under 

7 anesthesia will be carried out. She was given Flygyl snd 
I 

8 il.oform-Hydrocortisone cream and Mycrostatin vaginal supposl-

!) tories for mixed vae;initis. She still has emotional problems; 

JO owever, she feels that her family situation is much bettor 

11 han it was before. She ~till continued to have her pR5.n; 

]2 the D and C and examination under anesthesia doesn't 

13 1eveal anything. The doctor notes, "Will follow her conse1"10-

14 ·1vely for another few months and if it still continues a 

15 P,elvic: laparotomy wj_ll be performed." 

16 Docotor, I want you to further assume th8t in 

17 1 eptember of 1970 Mrs. Bly was admitted to the Prince W:lll:l e111 

18 {capital in Manassas, Vircinia, where she had a diletat~on !~nd 

1n ... urettage. That is a D and C. Her p)1yslcal ex.am:lnnt:lon v1ns 

20 ascribed by the doctor at discharge as essentially nor111nJ., 

21 ('.!xcept for a pelvic exam which revealed the uterus to he 

22 slightly enlarged, second degree retroverted. Her l'.'11·;ht 

~:1 r:idnexa palpated normally. 'l'hc left ndnexo WMJ enl nr1 I'd nnr"l ri 
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1 cyst about three to four centimeters in diameter was pal-

2 pated, according to the discharge summary. 

3 The a.octors.' impression as recorded at discharge 

4 ! from the hospital was "Pelvic endometriosis or chronic 

5 
i . . \ 
· inflammatory pelvic di.Sease." 

6 MR. SLENKER: Exactly what were you reeding from 

7 there? 

8 MR. DIXON: The discharge summary. 

Mrs. Blt was discharged from the hospital shortly 

10 after the D and C. The pathologist's report carried the 

11 diagnosis of "endometrium secretory phase, disease C, 

12 benign." The patholo~ist makes the notation that no evidence 

13 of any malignant neoplasm is present in his ~eport. 

14 After this visit to the. hospital Mrs. Bly ec;ain 

15 saw Dr. Rhoads on approximately October 7, 1970, where Dr. 

1G Rhoads made the notation, "Returns again. Still hos her 

17 mass in the left lower quadrant. Still t:ermer.. Will do r:i 

18 pelvic laparotomy on her es soon as con be scheduled." 

rn Let me ask you to assume that Mrs. Bly wns to1d nt 

2o this time she needed a pelvic J.spex•otomy nnd that r:i h;yut;rn·r;'t!-

21 tomy was a possibility which she should contempletc h1Jr~nu::•} 

:.n 

it may be required. 

Let me as\< you to further rrs:rnme that prior· to l,hr.~ 

-160--
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1 : September 1970 visit to the hospital, Mrs. Bly had inquired 

2 'of Dr. Rhoads about the possibility of haVing further child-

3 ren. At this time she was thirty years old ~nd had one child 

4 and that between the time of the September hospitalization 

G :and the time that Mrs. Bly was admitted to the hospitAl on 

o October 28, there was no further discussion about whether 

7 Mrs. Bly wanted to have children if she were given this 

8 option. 

D Let me aBk you to assume that Mrs. Bly was not 

JO given any option as to the possible forms of therapy that 

11 mibht be undertaken; that no inquiry was made as to whcth 1~~1· 

12 she desired a hysterectomy, tf she could have a lesser> pr•o-

13 cedure such as a mere removal of the pelvic mass which wrir. 

14 ~described at the physical examination. 

15 Let me ask you to Essume that Mrs. Bly WRS not told 

16 of the risks of the surgical procedure, that is, the compJi-

17 cations which were fln inherent pert of the procedtn•e 1.~xcept 

18 as to the booklet, 11 After llysterec tomy, What? 11 plr.i int lff' s 

l!> Exhibit i/6; and that M:r•a. Bly was told that there vrnr; n 

20 possibility of complications from the su1•ge1~y. But th01:1~ 

21 were not spelled out es to either their nature or thelr 

2~ extent. 

2:1 Let me ask you to assumo th::it MrB. DJ.y \>Hrn 
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1 hospitalized at Prince William Hospital on the 27th of 

2 October, 1970. On the followinc day Mrs. Bly went to the 

3 operating room for the proposed exploration. At that tima 

4 the doctors opera~ing noted that procedure was as descr.tbcH~ 

5 in the medical records which you have read. 

6 I call your·-attention to the description of the 

7 internal organs. "There was a cyst in the left adnexR, 

8 probably an endrometr>loma .- The right adnexa appeared normr.rJ. 

D The uterus was normal," and that the doctor made the fol1ow-

10 ing statement. "Because of the patient's continued p8 ln rind 

11 discomfort we decided that a total hysterectomy and left 

12 salpingo-oophorectomy should be carried out." The term 11 \'Je" 

~ was used, but there was no other doctor in the opcretlnG 

14 room at this time to assist in the procedure that 11rns cF.1rr1ed 

15 out. · 

10 Let me ask you to assume thAt as the operatlvc 

17 reports describe, that a hysterectomy was performed nnd thnt 

18 the doctor performed a hysterectomy end removed tho J.cft tube 

rn and ovary and the doctor also removed the left b:ror.id 1:1.f.::/:i11H~nt 

20 Let me ask you further to nsAume the fAetn con-

~1 teined in the patholoe;lst 's report of the sur1_jico1 srx.: 1::il1111~n 

2~ which was submitted to the pathologist and the portions of 

2:1 thAt report include the follov1:1.n1i,: 
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1 "One container under A consisted of a complete 

2 uterus with attached left uterine tube snd ovary, The over-

:i ell appearance is the left tube and ovary are attachecl OJ' 

adherent to the lower portion of the posterior aspect of the 

G body of the uterus by broad, thin fibrous adhesions. The 

G fimbriated ends of the uterine tube are unidentifiable. Most 

7 of the left uterine tube is adherent to the surface of the 

8 ovary. There also appears to be some thin, delicate fibrous 

n · adhesions in tbe upper part of the body of the posterior 

JO aspect of the uterus. The uterus has a weight of about 75 

11 grams and ~pproximate dimensions are 7.5 by 5.0 by 3.5 

12 centimeters. The uterus·has a vaginal cuff in the axis of 

J:J five to Seven 0 I Clock, thlS being 0S much F.IS l ,8 Centimeters, 

J4 Division of the cervix reveals a Nabothian cyst about a hnld 

• 15 centimeter in diameter. The endmyometrium is about two 

JU centimeters in thickness. The endometrium is about one 

17 millimeter in thickness. The left ovary is about three 

rn centimeters in diameter end has a rounded shape enJ la fJ.tletu 

J!t ant. On dividing it, it has o cystic apace of prr:rnt i.enl.i ,\' 

!:!O the full width. The lining is p1.nkish-1;rr:iy [.1;11at<>.n.l.rJI', 

~I tissue. The cyst contains a moderate amount of 11; ;ht tnn 

fluid. The cyst wall has a thickness of about two rnilli-

meters. 'l'he into:r·nal sul'i'ace oppno1·n to bu ori:·,rin i >; 1 ~d 
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1 fibrinous material. No obvious structures are 'present. The 

2 terminal portion of the uterine tube is obviously dilnte~. 

3 The area is about two centimeters in diameter. The diameter 

·t of the uterine tube is ;:ibout seven to eiu;ht mill:tmeto:rs." 

5 Incidentially, let me ask you to assume that there 

6 was no hystrosalpingogram or tests performed prior to the 

7 patient's admission for this surgery or prior to this 

8 surgery. Let me ask you --

!) MR.,'SLENKER: (Interposing) What was that ai::;i=iln? 

IO MR. DIXON: Th~re was no hystrosalpingogram. 

11 BY MR • DIXON: 

12 Q Let me ask you to assume the facts contnlned in 

13 the remainder of the pathologist's report which included the 

14 diagnosis of complete uterus, mininnl chronic cervicitis, 

J5 endometrium secretory phase, fibrous adhesions, posterior 

lG aspect of the body of the uterus to the left tube nnd ovnry, 

17 one Nabothian cyst. The path report described the ovarJ' f.lB 

18 ovary with old corpus luteum cyst. The left uterine tube 

1n was described as left uterine tube with hydrosalplnx nnd 

:.w chronic inflammation end adhesions to the uterus. 

~1 THE COURT: Ther•e has been a request for a rec(::ss 

at this time, The Court will recess for about f Jv0 111 i.nuteG. 

(Whereupon, a short rcceso wao token.) 
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1 THE COURT: All right. Are you ready, Mr. Dixon? 

2 MR. DIXON: Yes. 

3 THE COURT: Do you recall your stopping-off point 

4 there? 

5 MR. DIXON: Yes. 

(j BY MR. DIXON: 

7 Q Doctor, let me ask you to assume further that the 

8 post-operative course after the hysterectomy and removal of 

!) the tube and ovary we.re described by Dr. Rhoads as being 

10 complicated by fever of unknown origin. Because of this 

11 ~ever and the fact that the left adnexal mass was quite 

12 adherent to the pelvic wall, it was felt that en IVP would 

13 be indicated. Also, cultures of her urine were taken. The 

14 cultures revealed no growth in twenty-four hours. An IVP 

15 . done on 11/3/70 revealed a non-functioning left l<:idney. 

10 Following this finding, Dr. Bagley was celled fo~ 

17 consultation on this particular problem. He attempted R 

18 retrograde pyelogra~ which was unsuccessful. After th1.s 

rn ·unsuccessful attempt a left niephrostorny was performed on the 

20 3rd of Novenber, 1970, and a number 3 Foley en the l;i:r VI ~n 

21 1 placed in the pelvic area of the calycel B;vstcrn of th~J Jcf'I; 

22 kidney. This area wns then drained. 

!.l:l Fo'llowlnt~ the ncphrootomy' the' pnU.ent I fl r:nin·:v~ Vlrl~i 
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1 \meventful. She developed a low :Lnfect ion in the nc phros-

2 tomy incision about three days prior to her discharc:e. Her 

a addominal incision healed well. However, a day prlor to her 

4 dlscharGe a small amount of draina~e was noted in the lower 

part of the incision. And this was felt to be just an accrnn-

ulation of serosanguineous material in the incision. 

7 On the date of discharge she was doing well. And 

8 thereafter the patient was advised to return to the off lees 

!) of Dr. Rhoads, her ~ynecologist, and Dr. Bagley, her urolo-

10 gist. 

11 Doctor> let me ask you further to assume thet Dr. 

12 Rhoads is a fine physician, well trained in the field of 

l:J obstetrics and gynecology at George Washin~tbn University in 

14 Washington, D. c., and that he also received his trainin~ Jn 

obstetrics and gynecology in the Washington, D. C. Metropnll-

IG tan Area, that he is Board certified J.n the·fleld of obstct-

Ii rlcs and gynecology, end that he keeps current on medical 

18 techniques by attending national conventions and rcadlnc 

journals which have national distribution. 

20 Let me Ask you to assume that the surr:icnl prc1cc 1J11.1·1 

21 which Dr. Rhoeda followed wna a p:r 1 001,~clurr~ which hn lrn!'l l~M'it'~' 

23 during his training in the Washington, D. C. ere a durin1'; ht::; 

residency • 
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1 Doctor, based upon these facts, do you h8ve An 

2 opinion as to whether the care of Dr. Rhoads in car inc for 

3 Mrs. Bly ~et the appropriate standard of a Board certified 

4 obstetrician with the experience and backg~ound which I h8ve 

5 just described to you, who is practicing in P~ince WiJliem 

o County, Virginia, in the City of Manassas or e similar 

i · locality in the year 1970? 

8 MR. SLENKER: If your Honor please, I make objr:r.-

n tion to the question on the basis that .there has not been 

10 an~appropriate foundation laid through this witness that 

11 1 would put him in a position to answer this question. 'rhc 

12 question, as it's put to him, does not call for a relevant 

13 and material answer, according to the rule of ~vidence in 

14 malpractice cases formulated here in Virginia. 

15 THE COUffr: Mr • Dlxon? 

16 MR. DIXON: Your Honor, I don't think that Jvlr. 

li Slenker is specifying an objection that I can even respond 

18 to at this particular point. 

THE COURT: In what res pee ts are the shortcornlnu;G, 

20 Mr. Slenker? 

21 MR. SLENKER: WelJ., first of all, the wl.tncso 

hasn't said that he's familiar with the standard, the appro-

priate standord. 'l'hc quentlon :r·c~f'cro, 1.n the f' ln~J 

---------~7-.:-"'··-··--·-~- . .-···-·--·--·~~-.. =··~~,. -· ·····----' - ...... 

DEO REPORTING 
931-3434 



--·----·--------·------·--·--· .... 

1 analysis, to standards with reference to a Board Cert1f led 

2 man, which is not the test in any Virginia case of melprac-

3 tice. 

4 The test really is what is the standard that pre-

5 veils in Prince William County. whether this witness knows 

6 the standard, whether he's been in a position to know the 

7 standard, whether under the hypothetical question that is 

8 assumed herej if he does know those sta~dards, if it faJ.lo 

below the standard, above the standard, or at the standard. 

10 There hasn't been any showlng that this doctor has (:wen been 

11 to Prince William County except for today 6r is familiar nt 

12 all with Prince William County, which is the only area thnt 

13 John Rhoads practices in. Those ere the omissions. 

14 MR. DIXON: Your Honor, I don't think thnt Uw 

15 Virginia rule requires that the doctor be familiar with 

JG practice specifically in Prince William County, I think 

17 that the Vir~inia cases, and I am reedy to cite three of 

18 them to you if the Com"t would desire, require that th ls he 

1!l on the basis of a similar locality. T(le doctor hr:io testif:ted 

20 previously that the standard of practice ls s:1.rnilrir J.n tli is 

21 respect. 

THE COURT: Let me have the citation of thu 1:r.ir1·:n 

2:1 thot you are referring to. 
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1 MR. DIXON: Yes, sir. (Indicating.) 

2 THE COURT: Do you have further copies of those 

3 particular cases at this time? 

4 MR. DIXON: No, your Honor. 

THE COURT: I would like to glance at these p~rti-

H cular cases. Do you have them to have photocopies? This is 

7 Whitfield vs. Whittaker Memorial Hospital, 169 S.E. 2nd, 210 

' 
8 Virginia. This. recites the Reed vs. Church case. 

!l The Court is going to take about a ten minute 

10 recess. It's been some time since I have reed them. l 

11 can't seem, for some reason or another, to recall the termi-

J2 nology of the languace. Counsel does not have .a photocopy 
. 

13 of the cases. The Court is going to recess for about ten. 

14. - minutes. 

15 (Whereupon, a recess was taken.) 

JG THE COURT: Mr. Dixon, after having gone 0'1er thi.s 

case and refreshed my memory with respect to the content of 

lH th4se cases, and reviewine the particular hypothetical ques-

tion as posed to the doctor, I am going to sustain the ob-

:_!I) jection. 

:J I I think the objection ls well taken for two 

reasons: number one, with respect to 1;he form of thr~ (1
1.w::i-

tlon; and number two, wlth rcopect to the q1rnation o:f.' 1·;hr!i'
1

: 
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1 has been no evidence before this Court concerning the devia-

2 tion from the normal practice in this area or in e similar 

3 area. 

4 With all due respect to Dr. Gerstley, I don't th:inl< 

5 there is any question about the doctor bein~ very eminnntly 

R qualified to practice. But I think the issue involved here 

7 is whether or not Dr. Rhoads has deviated fl'om the normnJ. 

8 practfce of aimilar physicians under like conditions tn th1s 

!) area of Prince William County or a similar area such as 

]() ' Prince William County. 

11 I think I can bake judicial notice of the fBct tk1t 

12 Dr. Gerstley is practicing in Pennsylvania. He hasn't said 

13 that the custom and p!'actice in Pennsylven1a is the s8me r:iu 

14 the custom and, practice in Prince William County. For thoGe 

15 ]reasons I am going to sustain his objection. 

Hi MR. DIXON: May my exception be noted, your Honor? 

' li THE COURT: Yes, s1r. 

18 BY MR. DIXON: 

] !l Q Doctor, collinG your ettentlon to the proatlac ur 

20 ·medicine in Manassas, Virc.;ln.i.a, and :l.n Prince W:l.ll:l.rnn C..:ount;r', 

21 let me ask you to assume that at that t lme the prne tit:'.) of 

2~ medicine by a Board certified obstetrician -gynecologj.nt 

2:1 consisted of practice in a 

-170-
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1 MRo SLENKER: (Interposint:) Well, now, I rirn c;olng 

2 to object to this quest ion if ;your Honor ple;)se, bcca1rnc lv.~ 

:_l is Asking him to assume. Now he's going to proceed, f'.'lpp~r-

4 · ·ently, to tell the doctor what he thinks the stariderd of 

practice is here. That's an improper question to be pro-

(j pounded. 

7 The purpose of an expert w:ltness is one that knows 

8 the standard and can tell what the st~ndard is and can 

evaluate that. 

10 THE COURT: Let 1 s let him ask the question f :lrst, 

11 M,r. Slenker. · I will ask the doc tor to refrain from annwcr ln1·. 

12 until I have had a chance to rule. 

i:l BY MR, DIXON: 

14 Q Let me ask you to assume, Doctor, this hospital is 

15 a small community hospital and had approximately one hundrecl 

lG bed.a or possibly one hundred f lfty. rrhe reco:t1 d isn It c lenr 

17 on that; and that there were approximately fifty doctors on 

18 the attendfnc staff at that time. 

1!l Let me ask you to assume thRt_ Mrinassas, Virt;ln:U·,, 

20 is within a period of driving; time of less than onr:; ho1n· fro111 

21 the Metropolitan area of Washington, D. C:, Whe11e thcr 1.~ n re 

2~ larc;e major medical faci1ities there, inc1udlng two 111!)1U~:"!l 

2:1 schools and a numbe11 of lr:n•r·e rnedtcnl Qenturo • 
-171-
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Now, Doctor, cellinc your attentJon to those 

2 assumptions, can you describe to the Court and to the jury 

:J whet experience you have had in observing the standard of 

medical practice of Board cert:l.fied obstreticlan-gynecolo1 1st .. 

who practice in a similar locality? 

6 MR. SLENKER: Well, if your Honor please, I thinlc 

i we are back now, are we not, 'to the same thrust of. the ob-

8 jection to the main hypothetical that was put to him. How 

!) 
can one 

10 THE COURT: (Interposing) I don 1 t lmow how you 

11 can compare. If he's never been in Prince William County, 

12 never practiced in Prince William County, never been nc-

13 quainted with the practice of Prince William County, how is 

14 he goin~ to compare with Washington, D. c. or any other 

15 local area? 

1G Our Supreme Court, unfortunBtely, has made the 

1i rule. I didn't make the rule. The doctors who testified in 

18 each of those cases there were doctors who were :fmn:l.lJ nr ·;dtr 

]!) the practice in the locale, rl,here W8S testimony thnt thCJ'C 

2o was a deviation from the prnctice in the locale. 

21 I think that the word 11 slmilar loc1:1l cornm11nity"; 

22 we are speelcj.n~ about Prince William and the custom8ry 

2:1 prflctiee oi' phys:l.clens here in Pr•Jnr~e v/lJlJnm Co11nt:v. /I.:; J 
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1 say, with all due respect to Dr. Gerstley, I don't have an~r 

2 question in my mind about him being eminently qualified as 

3 .an expert in his field. We have an issue involved here, and 

4 the point involved here is the custom and practice in Prince 

William County. 

(j MR. DIXON: Your Honor, may I i~espectfully take 

7 exception to that. As I understand the Vircinia cases, the 

8 courts have held that it isn't a question of that local.it~, 

•which happens to be Prince William County, but it is elther 
', 

]() that locality or a similar locality. I call th~ Court's 

11 attention to the Hemway vs. Martinez case. 

12 THE COURT: I have read that. I think the ~rnme 

terminology used iri these cases Was cited by Mr. Olender 

14 which was given to me~-similar localities. But we are 

15 speaking about the custom and practice. In other words, I 

IG don't think the Court could take judicial notice thet some-

17 ~ one who has not had experience and knows about the custom 

18 end ·practice of Prince William County can compare it with any 

Jll other area at this t irne,. t.b: say it. is s imllar. How would 

W he know.there is a similarity.if he knows nothing ~bout the 

21 custom and practice? 

MR, DIXON: Your Honor, as I unders tBnd tl'le ~·uJ.e, 

:.!:I it :lsn't a queotlon oi' whcthor B prtH!t;:l.ce lo fJ:l.rnLl.nl'.' tu 1.!1~11, 
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in Prince William County. It is a question of whether he is 

familiar with a practice in a locality similar to Prince 

William. 

THE COURT: I don't interpret the ~~ses that way. 

MR. DIXON: As I read the Huntly case, that is a 

6 situation wherein an ophthalmologist from New York was 

i permitted to testify in Charleston, West Virginia. 

8 THE COURT: I am thinking about the rule in 

!J Virginia. My understanding of the rule in Virginia is just 

io as I hav~ stated. I don't think the fact it is in West 

11 Virginia is necessary for Virginia. We have cases in Virgin! • 

12 

]!l 

] !) 

Hi 

1i 

18 

1 !) 

~1 

It is my opinion this is the issue involved here~ 

We are speaking about the custom and practice in the communit .• 

Our Supreme Court speaks to that or similar communities. 

Right at this time there is no evidence before the 

Court that Dr. Gerstley has ever practiced in Prince William 

bounty. I don't see how he can testify if he has never 

practiced in Prince William. I sustain the objection. 

MR. DIXON: Your Honor, may I be heard on one 

other matter? 

THE COURT: Yes, sir. 

MR. DIXON: As I understood Dr. Rhoads's testimony 

under examination by his counsel, he testified that the 
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1 performance of this procedure was in accordance with what 

2 he had learned in his residency, which was in Washin~ton, 

3 · D. C ., which is a much larger metrop:olitan area. rrhat WAS 

4 whnt Dr. Rhoads testified to us. I think that th:ls esteb-

lishes quite clearly the standard of practice that h~ 

Ii leArned and he was adherinB to. I think by the doctor's own 

7 testimony he was stetlng by implication his. practice lle1
1 e 1n 

8 Prince William County was the same ~10 e~1~e as. that whleh 

~e learned ln Washington, D. c. I think that if that is 1;he 

10 cAse we are entitled to explore this perticUler area. 

11 THE COURT: I don't ac;ree with that, Mr. Dh:on. 

12 In the first place, a~ l say, my recollection of his tcstl-

13 mony is that he complied with the custom and practice of 

l4 Prince William County. 1rhat is all I heve heard so fer 

15 throue;hout this case. Until such time Fis there is a phys1-

Hi cien put on the stand that is goin1~ to testify along the 1:\.nc 

17 there has been some deviation, I will be in a position to 

18 sustain tre objection to ,these questions. That is my rul'lng. 

MR. DIXON: Your Honor, as I understand it, the 

20 dilemma this is putth1i::; the plaintiff in is there rire G:l.X 

21 obs t:etl?1c 1ans :tn the county. 

THE COURT: There mi1.,ht be aix in Prince Willi:"!111 

2:1 County, but there Ell'C nurnbers :l.n Fa :\.rfox County e.ntl /lrl i.n 
1

~r ,n 
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1 County. I understand that the burden ls upon· the plRlntiff 

I) .., to prove his case, not upon the defendant. This is the prob-

:3 lem. It's an ominous burden but at the same time that is 

4 the ruling of law involved. That is my ruling, Mr. Dixon. 

5 I don't see any point to pursue it any further at this time. 

(j MR. DIXON: May I respectfully except to the rulin[; 

7 THE COURT: Surely. 

8 BY MR. DIXON: 

!l Q Doctor, have you ever practiced in Prince Willia~ 

10 County? 

11 A I have not. 

12 Q Have you had occasion to practice in any sim11Ar 

13 localities? 

14 A Well, I am not that familiar with Prince William 

15 ·JA. County as such. But the area in which I practice, for 

1G instance, the Abington area, is a small suburban comrnun:l.ty 

Ii and has pretty much the same level of practice. The level 

]8 of practice, as far I can i'lnd, seems to be pretty much the 

]!) same throuchout rural ercRs . 

20 . MR. SLENKER: I object. 

21 
THE COUR'r: Objection is sustained. I instruct the 

I)>) _ _, jury to disregard the answer. 

2:1 
MR. DIXON: M~y my cxceptJon be noted, your Jlon:JY•'? 

-----~-----·. -··--·· 
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1 THE COURT: Surely, 

2 MR. DIXON: It would appear to me, your Honor, that 

3 the doctor, whether he is believable or not, goes to the 

4 weight of the evidence rather than the admissibility, 

THE COURT: I sustained the objection. 

BY MR. DIXON: 

7 Q Doctor, based on your review of Mrs. Ely's records, 

8 did you form an opinion as to whether the nephrostomy which 

!I Mrs. Bly was caused to undergo was directly caused by the 

JO surgery or the hysterectomy which Mrs. Bly received? 

11 THE COURT: Just a moment. 

12 MR. SLENKER: Objection, if your Honor please. I 

13 don't think that that's a proper question. In any event, 

l4 the question is whether or not Dr, Rhoads adhered to the 

15 standard. 

]() THE COUR'l1: You are f'.;etting right back to the s;:imc 

li issue, I sustain the objection. 

18 MR. DIXON: Your Honor, at this time the plaintiff 

l!l would •proffer the damac:es for the record. As the Collrl:; iG 

w aware, there have been two separate theories of liability in 

21 this case. We would proffer to the Court this wttnean 'o 

testimony on causal relation~hip of the damages. 

Ao the Court is aware, there lo an :1.nfo:rrncd cCJn:l'':n 1; 

L--------------··---·--·----· ----·--
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1 ruling the same from the bench. 

2 
I wanted to confirm that insofar as the Hunter case. 

It deals mainly with the question of allegations, not the 
I 

I will meintein the same. I Bdherc to I , proof of allecations. 

my ruling at the bench. I did want, et least in all fgirness I 
(j 

to the :>parties to deteremine what my ruling will be, But 
7 

this Court will stick with the majority rulinG concenaus. 

8 
MR. DIXON: Your Honor, may we make a proffer? 

!) 
THE COURT: Well, any proffer will have to be out 

JO of the presence of the jury here. It is getting rather latci 

11 at night. How long is it going to take? 

12 MR. DIXON: May we approach the bench? 

J:1 (The following proceedings were had at the bench 

11 by Court and counsel out of the hearing of the jury.) 

MR. DIXON: Ok;:iy, If I understand the Court's 

.11; rulin;_;, the Court is ru111;c: that Dr. Gerstley has not b~en 

17 qualified to testify because he is not familier with the 

lH standard of practice in Prince William County as opposed to 

l!t the standard of practice in a locality s1milar to Pl11ncr~ 

:.~1J William County; is that rlc,ht? 

'.! 1 

,,., _ .. 

THE COURT: Well, the Court's rullnL is lrns0d on 

the fact that there has been no testimony befo~e the Court 

at th1s time thElt the par•tJ.ou1r:ir 0Jle1.,ed nci.;l.l.1.,en:t :1c:L.Jrm 

. ".'.' l 7 8 .. ".'.'. ·-- --··-· 
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7 

!I 

JO 

11 

12 

J4 

l :i 

Ji 

lH 

I ! I 

~1 

?:?l 

on the part of the doctor was in violation of the stAndAra 

of practice as set forth in and ~s practiced in Prince v/iJJ Jrinl 
i 

County or a county similar to that. ~e feet of Dr, Gerstle~ I 

not having practiced in Prince William County, I don't !~now j 

.how he could testify what the standard procedures nre Jn 

Prince William County, not being fBmilar with the practice 

in Prince William County. This is the basis for my rulin1 • 

I 

I 
I 

MR. DIXON: Your Honor, we would proffer thA t , Dr. I 
Gerstley is prepared to testify on both the standF1l'd of cririe I 

I in negligent treatment and the standard of care in informed 

consent of a pat lent of the pr•oposed treatment; end ... thrit Dr·. 

Gerstley is prepared to testify as to his qualificAtlons Rnd 

experience and capacity to testify, and capacity to obsr:~rv 1 ~ 

and re late to the Court the standard of practice of Fl BoPrcJ 

certified 'bbstetriciAn-bynecogologist who practices jn R 

rural area of a similar nature to Prince William County but 

not Prince William County. 

If the Court :ts holding thr:it the doctor cnn he 

familiar only with the Prince William County location, nf 

course Dr. Gerstley can't test:l.fy to that.· But the doctor 

qan testify as to the standard of pri:ictice in a sl1nil~r 

small rural type of community which is the region from wh i '.!h 

he's from. And of course with the 111111.tntlons th~t hr 1 1 1
: h 1

:
1 ·11; 
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•> 

Ii 

7 

~I 

1l 

1~ 

J4 

] !i 

] (j 

JH 

~1 

described 1n his testimony concerning what a Board certified 

ob~tetrician does hold himself out to do by the trainin1 
i 

Practices of going to national conventions and reedin[ n?tlon+ 
I 
I 

al journals. 

We also propose to offer Dr. Gerstley's testify on 

the standard of practice in an 8rea similar to Washinr.ton, 

:n.c., where Dr. Rhoads hes testified that he was tr~ined rnd 

in the area on which h~'s based his surgical procedures, PB 

he has already testified in this case. 

We woulc:l also proffer Dr. Gerstley•s testimon:y on 

the issues of causation inherent as to what re lat lonsh J.p 1;Jic j 

failure to give the patient medical alternatives and the I 

'failure to treat the patient properly hi:.id upon her subscq•1e11tl 

injury. Dr. Gerstley can testl.fy as to the 1aaue of the I 
causation. The nephrostomy was causally related to thco~ I 

other acts of whi6h neglieence is alleged. I don't int0nd I 
I 

by this, of course, to indicate that inf or.med cons1~nt is cm:t~1J 

a negligence issue. 

We would proffer, of course, that Mrs. BJ.y B8p8r-

ately and independently under the Canterbury case 8an tP.stlf;y 

on the issue of what she was told end relate this to whPt 

would be a reasonable practice for an individual faced with 

:.: : her circumstance in the absence of medicnl test1.1w>nY. :_;,1 
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1 

2 

•) . , 

·1 

what we would do is we would proffer testimony of informed 

6onsent both from a lay point of view of Mrs. Bly and from a 

professional point on the standard of care through Dr • 

Gerstley. 

We would also ~roffer Dr. Gerstley's testimony on 

Ii the issue of causation and th~ damages thet Mrs. Bly has I 
! 

7 

!.I 

]() 

11 

J 
,., 
.:-

undergone since the operative procedure on the 28th of OctobeJ 

as to the pain and suffering, the medical complications thAt 

she has undergone. 

THE COURT: Do you wish to be heard on that? 

MR. SLENKER: He is just proffering. You have made 

your ruling. You have ruled. 

THE COURT: In other.words, do I understf;lnd you 
' 

14 ere asking me now that I would permit you to put this doctor 

1~ on in the presence of the jury and proffer testi~ony to 

I 
16 testify as to these particular items that you have just indi-

] -. I cated in your statement to the Court here? His testimony 

JH would be in essence what you have just related there? 

J !l MR. DIXON: If the Court is ruling that we would 

20 not be permitted to show these things, then of couJ•se there 

:!I would be no further need to proceed with Dr. Gerst.ley. 

THE COURT: I reelJ.y frankly see no need to procec:d 

any further as far as the proffer of test :l.rnony ls c::onr!(!:r'rl' :rJ, 

-,------·-~-·-·-··---·-·--·~- --·--·· - -181-
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I ~ecause my ruling is the same. This is my feelinr; there ~nd 
I 

2 ~t's in the record, right or wrong. I feel that I am richt. 

~f I didn't I wouldn't say that, Mr. Dixon. 

I 
Under the circumstances, my ruling would be tllnt 

i 

~ deny the motion to proffer the testimony as lone as the 

l 
~estimony would be alon~ the lines that you have indicated. 

i ~ assume that is what the testimony would be, which is in 
I 

~ssense what you have just represented to the Court. 

!I MR. DIXON: Yes. 

10 THE COURT: So under the circumstances I see no 

]] ~oint for staying here any lon~er. This 1~ my feelin~~· I 

I 

12 ~ould deny the ~otion. 

J;, 

1 Ii 

li 

1 ! I 

~1 

MR. DAVIS: If your Honor please, before adjournlnc 
I 

~or the day, since I don't believe Mr. Dixon or Mr. Olendcr 

~re familiar with the Virginia practice, since the proffc1· 
i 
I 
lwould include all the ev idcnce we could offer on the sub jr::e t, 
I 
i 

I 

~ assume it would be appropriate now for Mr. Slenker to make 

I 
!a motion to strike the evidence. Then it would be tantamo1.mt 
I 
I 
~o a directed verdict for giving finality to this case. 
i 
I 

' THE COUR'r: In other words, assuming thnt this 

i 
~ould be the extent of the pr~ffered testimony of the 
i 
iplaintiff 's case, and under the circumstances in order to 

I :r;ive it finality , the1~e hos c:ot to be some f ineJ.:i.ty l>r:!fUt'') 

i 

... (. 
I 
i 
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2 

4 

6 

7 

8 

9 

10 

11 

12 

8 

the surgery. She will testify as to the pain and suffering 

and inconvenience, the changes in her ability to work and to 

cope and to handle life's problems, and her general injuries 

subsequent to the operative procedure~ 

She will also testify that Dr. Rhoads admitted Pn 

obstruction of the tube that connected the kidney with the 

bladder was caused by something which he did in the operation. 

She also will testify that the pain that she went to Dr. 

Rhoads for prior to the operation is still present. 

We would also propose to offer the testimony of the 

,hospital administrator and his assistant, Mr. Gendrin, with 

respect to the hospital bills of Mrs. Bly's hospitalization 

13 a.nd the reasonableness of those bills. We W<t>Uld·::elao··cAll th1 

14 hospital administrator to testify es to the number of 1:yne-

l~ cologists who have full staff privileges et .the Prince 

16 William Hospital here in Manassas. 

17 We would also proffer the mortality tables to 

18 indicate Mrs. Bly's life expectancy. 

10 In addition, we would proffer the testimony of 

~ Judy Robinette, a sister of Mrs, Bly, and Jeff Bly, Mra. 

21 Bly's son, with.respedt to her physical end emotional non~l-

22 tion before and after the surgery. Thia would incJ.ucL t0:>ti-

:n mony as to the act lvi ties that she w8:3 able to do pr!:'/ 1ou:: J Y 

-1a 
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1 that she was unable to do subsequently, such as horseback 
I 

2 ' riding, swimming, judo activities, activities with her boy ln 

3 the Scouts and so forth. 

4 Judy Robinette will also testify that Dr. Rhoeds 

5 stat~d to her shortly after the obstruction of the ur0ter w~s 

H discovered that he stated that something went wronp; dur.lng 

7 the operation and the tube from the bladder to the kidney was 

8 cut, and that Dr. Rhoads was t;oing to hRve assistance of e 

o kidney doctor or urolo~ist and that Mrs. Bly would proh~bly 

10 ! need additional surgery. 

11 We would also proffer the testimony of Dr. r~rtonc, 

12 1 who is a Ph. D doc tor rather than a medic el doctor, who \'JP.A en 

1~ instructor et the George Washington University Medlcol School 

l4 and who taught medical students their basic anatomy, ~nd 

1 ~ taught the medical students the anatomical relationsh:pa cif 

the pelvis, :tncludine the structures of the uterus, UF~ l G. 

17 ureter, the tube, ovary, broad 1 igament, and the othe:1.' 

18 matters which the Court has heard previous teotimony ~n. 

l!I As I p1~eviousJ.y mentioned, your Honor, vJc VJu:1lc1 

offer the life expectnncy tables. Mrs. Bly is novi r:it ';he 

~1 , of thiffty-four. The Code tables prov:l.de the life e;~i:w·:trin·:y 

:.!:~ of 42. 3 years. 

Your Honor, we wou:Ld also proffer the Dir":"'.'•r'.'/ ·ir· ·1 

. -·184-·-------
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Jo I 

1 Medical Specialists to be identified to medical wltnessen. 

This js a book published for the American Board.of Medl~nl 

:-l Specialists and for the Board of Specialists in Ohstet1·tcs 

·1 1md GynecolOL;Y of which Dr. Rhoads is a meinbe11 , which 1 nd l-

;, cates the number of Board certified specialists which nrc 

1; available in Prince William County to testify as to the BtPnd-

i ard of care·, indicatinr~ the very small number which err~ 

8 available. 

n I call.the Court's attention to the fact thot th~ 

10 directory indicates that there are four specialists lint0d Jn 

H the current directory. One of those is· Dr. Rhoads. /\11othcr 

12 is a physician who is listed as an associate of Dr. Hho~ds. 

1:1 The other two doctors are associated in physical close prox-

14 imity to Dr. Rhoads's office. 

15 We would also offer your Honor the bills wh1ch Mrs. 

JG Bly has expended in her care subsequent to the operattan 

Ji .'through her and, .throui_:;h the medical witnesses to 1.rnthr:nt.1_,_~r:ite 

18 ithem to indicate they are necessary end the reasonAblc11·:r-1s of 
I 

I 
] !I ithose bills. 

20 In order to be spec_ific, your Honor, with r(~·:pc~ci; t;(; 

:! I the other s pee ia 1 dama1;';es we would proffer Mrs. BJ.y' s .'-·:~st 1-, 

~~ mony on her work history and on the loss of wages that nhc hns 

suffered since the hysterectomy operation. 
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1 
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That concludes the proffer, your Honor. 

TH~ COURT: Mr. Dixon, from this juncture of the 
I 

I 
I 

proceedinL, in other words, I ~nderstAnd in essence th·Js wo11Jd/ 

1. 

Ii 

-
I 

.4 

!I 

Ill 

be the balance of your testimony in the case. Is thAt ·!'.'if.ht? 

That is on the issues of malpractice alleced on the pert of 

Dr. Rhoads as well as lnformed consent. Is that right? 

MR. DIXON: Yes, your Honor. 

THE COURT: Mr. Slenker, I would like you to tell 

me why I should not permit this particular testimony to be 

heard at this time. 

I 

I 
I 
I 

i 
I 

. . 1 
If your Honor please, with rcupr~ct to j .11 MR. Slenker: 

13 the items of testimony that were first ~entioned, th~t con-

1 :i cerning hospital records, Dr. Rhoads, Dr. Blood and D1·. 

H Gerstley, I think your Honor has previously ruied tlpon that 

1~ testimony. Within the framework of the proffer l heAr 

Hi nothing new that has not been encountered before, brou ht to 

11 your Honor's attention, indeed, some of it brouc;ht to UH~ 

JS jury Is attentlon. Your Honor has ruled upon those b0f ·:re. 

l!J So that, I think, is a rehash of what has gone on befc''"' in 

20 th is tr la 1. 

:! 1 As to the remaininri; items, lt. occurs to rnf~ t111 r-it 

they have reference to damac:es. Perhaps not all of tli::m b1.1t 

~oat of them as represented by counsel would co to th~ dnmn, 0 
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1 MR. DIXON: Yes, sir. I note an exception. 

2 
MR~ SLENKER: If Your Honor please, I think one 

:1 of the first hospitalizations, the first group that is 

·i there is the September 22 confinement which has to do with 

:-, a D. and C. We don't have any objection to those at all 

1; coming in because she was under the care of Dr. Rhoads 

7 exclusively. 

8 THE COURT: Why don.' t counsel get together 

!) during the lunch recess? I would certainly exclude any 

.JO report from Dr. Bagley since he is not here to testify. 

]1 

]2 

H 

Iii 

11 

1 ~ I 

:.!I 

•)•I 

l)'t 

~·· 

MR. SLENKER: Thank you. 

THE COURT: Do you want to call another witness 

at this time? 

MR. DIXON: We would like to call the hospital 

administrator. 

Whereupon, 

E • L. DERRING I 

was called as a witness for and on behalf of the plaintiff 

and, having been previously duly sworn, was examined and 

testified as follows: 

DIRECT EXAMINATION 

BY MR. DIXON: 

Q Would you state your name and address, sir? 

-187-
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8 Virginia • 

., .. , 

·I- A 

Q 

57 

E. L. Derring, 8708 Barnet Street, Manassas, 

What is your occupation? 

Hospital administrator. 

Are you the administrator of the Prince William 

'; County Hospital? 

!I 

] 1 

i'..! 

11 

l'.I 

:!I) 

21 

•)'> 
~·· 

!' -
i -, 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

hospital? 

A 

It's Prince W~lliam Hospital. 

Prince William Hospital? 

That is correct. 

THE COURT: How do you spell the last name, sir? 

THE WITNESS: D-e-r-r-i-n-g. 

BY MR. DIXON: 

How long have you been so employed, sir? 

In this position? 

Yes. 

Approximately eight years. 

Has that been continuously t6 this ·present date? 

I beg your pardon. 

Has, that been without interruption? 

Yes. 

What are your duties as the administrator at the 

Well, I am the chief executive at the hospital. 
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Q As the chief executive, are· ·you familiar with 

the medical staff bylaws of that hospital·~ sir? 

A Yes. 

Q Can you tell us what the medical staff bylaws 

are? 

MR. SLENKER: I object, if Your Honor please, to 

the evidence on the basis of relevancy and materiality. 

There is no issue here that involves the hospital in any 

respect; no .issue in this case with regard to the bylaws 

of the medical staff of the hospital or of the hospital 

i 
I 

I 

i 
I 
! 
I 
I ,, 

itself in any regard. 

What would be the relevancy of this? I THE COURT: 

MR. DIXON: May we approach the bench? 

(The following proceedings were had at the bench 

by Court and counsel out of the hearing of the Jury:) 

MR. DIXON: Your Honor, the medical staff bylaws 

provide certain requirements that the doctors must conform 

to in their practice at this hospital. ·Those practices 

are required by the Committee on Accreditation. They are 

propounded ~or the protection of the patient. The doctor, 

by agreeing to join that staff, has agreed to adhere to 

those bylaws. 

If those bylaws provide certain standards that 
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the doctor is expected to adhere to, which could have some 

bearing on the care of this case, then I would propose 

that they would certainly be relevant as indicating the 

standard that the doctor shou[d have followed. 

MR. SLENKER: I object, if Your Honor please, 

to the immediate question and to any future reference or 

any reference at all to any rules from any organization, 

whether it be an accreditation bureau or what have you. 

Certainly whatever that bureau might say with reference to 

how something is to be done or why something is to be done 

could not influence or supercede or preempt at all the 

law that prevails in the Commonwealth on duties that are 

encurnbent upon individuals, be they hospitals,.be they 

professional people, or just the citizenry. The question 

!; . here is whether or not a standard of care was met by a 

physician. 

THE COURT: In other words, they have a set of 

rules here that says they will all comply with these and 

none of the doctors in the area complied on any of them. 

Does the hospital set the standard? 

MR. DIXON: The hospital has certain standards 

that the doctors agree to adhere to. This is one reason 

why hospitals are accredited, so that the patient knows 
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that when he goes to an accredited hospital these people 

are indicating that they are going to follow a certain 

high quality standard of medical care. This protects the 

patient from an inferior level of care. 

The patient has a right to rely on that. She 

goes to an accredited hospital. The hospital takes 

insurance money based upon that representation that they 

are following accreditation practices. The patient relies 

!1· on that. 

JO These people hang a big sign in their corridors 

.11 that says that we are accredited. And it indicates that 

1~ they are holding themselve.s out to a certain level of 

1:! care. 

H THE COURT: But that's not the issue here. The 

] .') issue here is whether or not this doctor v.iolated the 

1 (j standard practice by doctors in like circumstances in 

1 i this area. 

)8 The fact that the hospital had those rules and 

1 !l 
regulations I don't think is material. It's not the issue 

:!O 
here. I mean, the hospital has all kinds of rules and 

regulations. And the fact that the patients rely on it, 

it's not a fact of reliance by the patient. It's a 

question of whether --
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MR. DIXON: (Interposing) The question is 

~ what are those standards that the doctor agreed to adhere 

:: to? 

THE COQRT: Well, the fact that the hospital has 

;, the standards doesn't mean that that is p~acticed by all 

fi the doctors here. I think the burden is on you to prove 

i by competent medical testimony that this doctor didn't 

8 comply with those standards in this area. 
I 
1. 

!l MR. DIXON: But I think that this is evidence on J 

lfl what that standard is. I don't think that only a do.ctor' s 

11 testimony as to what the standard of practice is is the 

l:2 only relevant testimony of this. I think that collateral 

13 

] (j 

18 

1 !l 

~I 

factors which also indicate a standard are also admissible 

on this and can be corroborated by a doctor's testimony of 

what the appropriate standard of practice is. 

Of ~ourse, when you get down to a dispute over 

whether doctors do adhere to a certain standard of 

practice or not, I think that the medical staff bylaws 

which the doctors have agreed to conform to are relevant 

evidence on which doctor is telling the truth, which 

doctor is credible on this issue. 

THE COURT: I am going to sustain his objection. 

MR. SLENKER: Thank you, Your Honor • 
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l (Thereupon, the following proceedings continued 

in the hearing of the Jury:) 

MR. DIXON: I think that the objection has been 

•I made, Your Honor. 

THE COURT: All right. I sustained his 

1; objection. 

7 MR. DIXON: May my exception be noted? 

THE COURT: Yes. Surely. 

!I MR. DIXON: I would like to make a proffer to 

111 the Court. We would prof fer the medical staff bylaws of 

11 the hospital. 

13 MR. SLENKER: Your Honor, this is improper. You 

1:3 have sustained the objection. I thought the proffer had 

been made at the bench conference after which Your Honor 

sustained the objection. For counsel now to announce his 

proffer is improper because Your Honor has said that this 

17 
is not~appropriate evidence here, and for him to make a 

1H 
proffer, it's going before the Jury. 

l!I 
THE COURT: I would have to excuse the Jury and 

have him proffer it out of the presence of the Jury. In 

:! I 
other words, you can't very well do it in the presence of 

the Jury. If you want to proffer it for the record I will 
11•1 

excuse the Jury and let it go in the reoord that way. 
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1 (The following proceedings were had at the bench 

2 by Court and counsel out of the hearing of the Jury:) 

3 MR. DIXON: Your Honor, I would like to proffer 

4 to this Court the testimony that Dr. Rhoads has agreed in 

G his· acceptance of staff privileges at this hospital to 

G adhere to the standards and regulations aad bylaws of this 

7 hospital. 

8 MR. SLENKER: Your Honor, can we take this up 

n some place else? He's talking loud eno~gh that the Jury 

10 is going to hear him anyhow •.. 

11 THE COURT: I will excuse this Jury at this time, 

12 right now. I may as well excuse them for lunch because 

3 it's only about five or six minutes. I will excuse them. ] . 

14 

] !j 

lli 

]7 

] !l 

:.!1 

If you want to proffer this testimony, I mean I will 

permit you to proffer it out of the presence of the Jury 

if you want to have it in the.record. 

MR. DIXON: Well~ one of our problems, Your 

Honor, is we still have a witness here on the stand. I 

don't know what the limits of the Court's ruling is going 

to be as to what it will permit me to do or not. 

THE COURT: I am going to keep him here. It may 

shorten our lunch hour, but I am going to let the Jury go 

.at this time. There is no point having them sit here and 
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1 then coming back. I am telling them to go at this time. 

It shouldn't take too long to proffer whatever 

:1 standards you want to proffer for the record. What I will 

·I· do is after the proffer is made, if you don't have any 

:i other questions of this man, well, then maybe he can be 

Ii excused, al though -- I mean, did you have additional 

7 testimony that should go before the Jury other than the 

8 standards? 

!l MR. DIXON: Yes. 

10 THE COURT: Well, if you do that then, in other 

words, we may as well recess now until 2:00 o'clock. Let 11 

12 him oome back with everybody else. I will give everybody 

13 

14 

]!) 

.17 

] !I 

:! I 

about an additional 15 minutes, that you can just proffer 

and have them back in the Jury Room if you do have 

additional testimony because I don't want to go up, say, to 

quarter of 2:00 or something like that and have the Jury 

coming back here and sitting . 

So I will recess at this time for the·i lunch 

hour. I will have them come back at 2:15. We will come 

back with this witness at 2:00 o'clock. We will have the 

, ·witness back at 2:00 o'clock and the Jury back at 2:15. 

MR. DAVIS: Your Honor, I would like to call to 

the attention of the Court that there has been a number of 
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1 decisions in other ·jurisdictions on this matter of the 

2 accredi tati·on standards and there has been a number of 

:1 Courts which have permitted the accreditation standards to 

be used as against the doctor. I am sure the Court is 

familiar with the famous Darlin case, in Illinois, which 

Ii led the way. In that case, it did state that accreditation 

7 standards were admissible as indicating the standards 

8 practiced. A number of Courts have foilowed it since then. 

!) MR.. SLENKER: That was a case against the 

10 hospital. 

11 MR. DIXON: I agree. 

12 MR. SLENKER: Not a doctor. And there wasn't any 

1:3 objection interposed either. You ought to tell that to the 

] !) 

]'j 

1 !l 

20 

21 

J_ __ _ 

Court. 

MR. DIXON: Except that the Court in :.its 

language 

THE COURT: (Interposing) I have made my ruling 

on that. I am going·to recess. Let the Jury go until 

2:15. I will have this witness come back at 2:00 to 

proffer his testimony. 

(Thereupon, the following proceedings continued 

in the hearing of the Jury:) 

TPE COURT: Members of the Jury, I am going to 
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17 

1H 

1 !I 

21 
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recess at this time. If you would report back at 2:00 

o'clo<;:k, Mr. Derring. We will have the Jury come back at 

2:15. Report to the Jury Room. Don't come back to the 

courtroom. We will be taking certain testimony we want to 

proffer for the record that shouldn't go to the Jury at 

this time. 

During the course of the trial don't discuss the 

case. Don't let anyone discuss it in your presence. You ,, 

are excused now until 2:15. 

Mr. Derring, return back at 2:00 o'clock sharp. 

Counsel, return back at 2:00 o'clock. 

I might suggest to counsel to get back a few 

minutes before, and you might go over the medical records. 

Court will recess at this time until 2:00 o'clock then. 

(Whereupon, at l:OO(:·o'clock p.m., the hearing was 

recessed to reconvene at 2:00 o'clock p.m.) 
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1 AFTERNOON SESSION (2:12 p.m.) 

2 (The following proceedings were had by Court and 

:1 counsel out of the hearing of the jury:) 

.. ,. THE COURT: Are you gentlemen ready at this time? 

MR. DIXON: Yes, sir. 

Ii MR. SLENKER: Yes, sir. 

7 MR DIXON: Your Honor, at this time I would 

8 proffer to the Court certain statements from Dr. Rhoads' 

!l deposition. On page 13, line 10 --

JO MR. SLENKER: . (Interposing) I object, if Your 

11 H;onor please. I understand it's a proffer. But I thought 
I . 

12 

]!'i 

J7 

that the materials that the proffer was to come from was 

wfth regard to the rules --

THE COURT: (Interposing) The standard. 

MR. SLENKER: Joint accreditation through this 

witness, Mr. Derring. 

MR. DIXON: Your Honor, this is a foundation for 

that proffer. Dr. Rhoads has already testified that he's 

been willing to and agreeable to abide by those rules and 

regulations of the hospital. This is in his deposition~ 

I further proffer to the Court that Dr. Gerstley 

will. testify that it is the practice in the community to 

adhere.to the hospital regulations and bylaws when a 

-------------- ... -~---·-
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physician has privileges in that hospital. 

2 THE COURT: Well, this particular proffer that 

:: you are making now is from a deposition or --

MR. DIXON: (Interposing) The deposition of the 

r; defendant. 

THE COURT: The deposition of the defendant? 

i MR. DIXON: Yes. 

THE COURT: I will permit that. 

MR. SLENKER: May the record reflect in that 

.10 connection, if Your Honor please, that Dr. Rhoads is here 

11 in Court. The deposition counsel refers to was a 

12 discovery dep9sition which was taken in accordance with 

1 ~ notice by co~nsel for the plaintiff. 

14 

}!'j 

]G 

] !l 

:.w 

THE COURT: I understand this 'is laying a 

foundation for the testimony to be introduced. 

MR. DIXON: Dr. Rhoads' deposition, page 13, 

line 10, "Question. Okay. 'What hospitals have you been 

accepted as a staff member to? Answer. To Prince William 

County Hospital. Question. Is this the only one? 

Answer. And also Doctors, Northern Virginia Doctors. 

Question. Any others? ·Answer. No others." 

To page 65 of the Doctor's deposition, 

commencing with line 22, "When you applied for hospital 
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privileges, did you have to agree to abide by the hospital 

rules _and regulations?" Beginning on the top of page 66, 

;: "Answer. Yes. " 

"Is that hospital accredited by the Joint 

:1 Commission on Accreditation of Hospitals? Answer. Yes, it 

r; is. Question. And I presume that they make you sign some 

7 kind of paper when you are accepted to the staff saying 

8 that you will agree to abide by the regulations, ~isn't 

!l that right? Answer. I don't think so. You don't have to 

10 sign, as far as I know, I didn't sign any· papers. Question. 

11 Did you have to sign an application form? Answer. We have 

12 an application form, yes. Question. Do you know on the 

]!'i 

] Ii 

18 

.1 ~ ) 

:21 

bottom of that application form there is a statement above 

your signature that requires that you agree to adhere to 

the hospital rules and regulations? Answer. I'm sure that 
\ 

there is. However, I'm not -- I can't recall that, you 

know. Question. At any rate, you are willing to abide 

by them? Answer. Yes. Question. You would be willing to · 

abide by the accreditation rules or whatever that the 

hospital had to adhere to? Answer. Yes." 

Your Honor, without going into the witness' 

testimony further, I would like to renew my offer to take 

his testimony at this particular time, if the Court 
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· 1 respo~~ed f~yorably to this, rather than to inquire further 

2 of the witness on the stand. 

THE COURT: I sustained the object~on. 

4 Whereupon, 

G E. L. DERRING / 

<l resumed the witness stand, having been previously duly 

7 sworn, and was further examined and testified as follows: 

8 DIRECT EXAMINATION (Resumed) 

!) BY MR. DIXON: 

]() 

11 

12 

J4 

] !i 

JI 

:! 1 

Q Mr. Derring, is it? 

A Yes. 

Q Callin_g your attention to the medical staff 

bylaws of the Prince William Hospital, is every doctor who 

applies for hospital privileges there required to read, 

understand, and agree to adhere to those rules, sir? 

A They are supposed to be given a copy. 

Q When are they given such a copy? 

A At the time that their letter of acceptance, 

which is approved by the Board, is done. 

Q Are the doctors, in their application and in the 

bylaws, put on notice that they are expected to adhere to 

these bylaws, sir? 

A Well, yes. 

--------- ···-·-··-···--··· 
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1 Q How are they put on notice? 

2 A By receiving it. 

Q If a doctor refuses to adhere to these bylaws 

are his hospital privileges terminated or changed? 

A We haven't had that problem. I can't answer 

G your question. 

7 Q If attention is called to the fact a doctor is 

R not adhering to these medical bylaws does the hospital take1 

!) any action or have any procedure for having the doctor 

10 thereafter adhere to these bylaws? 

11 A The medical staff has its own organization which 

J 2 this goes through. 

] :1 'Q Does the medical staff, through this 

H organization, enforce these medical bylaws, sir? 

A I think that they do to the best of their 

Hi ability. 

17 Q They are expected to; is that right? 
' 

A Yes. 

Q Incidentally,in the receiving of hospital 

accreditation by your hospital, does your hospital hold 

~I 
itself out to the public as being accredited? 

A Yes, it certainly does. 

O Does it hold itself out to insurance companies 
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l who won't pay bills unless that hospital has the 

2 accreditation? 

A Well, I don't know -- I don't know what you are 

implying there. Many insurance companies will pay the bill 

:i whether we are accredited or not. 

Ii We do this because we want to meet the high 

7 standards. The accreditation is something you apply for. 

R It's not something you have to have. 

!l Q Are there some insurance companies that don't 

10 pay unless the hospital is accredited? 

11 

J2 

l :3 

H 

I' Hi 

] 'j 

18 

1 !) 

~1 

A Well, are you speaking of Medicare? 

0 No. I'm talking about any medical insurance. 

A I am not aware this is true. 

Q You don't know whether that is true or not? 

A I don't know whether that is true, no. 

Q How frequently is your hbspital accredited, sir? 

A Well, it was every 'three years. In the last 

several years it has gone to every two years for full 

accreditation which we have received. 

Q When was the last notice of aacreditation which 

your hospital received prior to October 28 of 1970, sir? 

A Well, I have to look up the redord. 

We were surveyed on May 22, 1'969, a three-year 
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1 period. And we received -- I received the letter of 
I ' 

2 accreditation for three years on June 16, 1969. 

Q Is the purpose of accreditation to insure better 

4 medical care and hospital care for the patient? 

A 

{i 

7 

8 

Q 

That is correct. 

BY MR. DIXON: 

(A letter, dated June 13, 1969, 
was marked as Plaintiff's 
Exhibit #2, for identification. 

Now, calling your attention to Plaintiff's 
I 

10 Exhibit No. 2, could you identify that, sir? 

11 

12 

. H 

] !i 

1G 

17 

l8 

1 !l 

A This is the letter notifying us of our 

accreditation for three years, signed by Dr. Porterfield, 

who is the director on the Joint Commission on 

Accreditation of Hospitals • 

Q Now, if the part of that accreditation survey --

THE COURT: (Interposing) Excuse me, 

Mr. Dixon. You said Plaintiff's Exhibit No. 2. Has that 

been marked? 

MR. DIXON: Yes, that has been marked, sir. 

·THE COURT: For identification? 

MR. DIXON: Yes. 

THE COURT: All right. Number 2. What is that? 

MR. DIXON: Your Honor, this purports to be a 

-204-
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1 letter dated June 16, 1969 from the Joint Commission on 

2 Accreqitatiori of Hospitals. 

THE WITNESS: No. The letter is dated, I 

·1 believe, June 13, 1969. We have it marked as received on 

June 16, 1969. 

(i THE COURT: The letter of June 13i.i. This is from 

7 the Commissioner? 

8 THE WITNESS: Yes. That is correct, sir. 

!I BY MR. DIXON: 

JI) Q Doctor, at the time you received that letter 

11 did the Commission make any recommendations to you with 

12 respect to changes? 

J!) 

17 

.1 !l 

20 

:21 

.,., .. ~ 

_J 

A Yes, they did. They made four recommendations 

which is outstanding for most hospitals to receive so few. 

Q Did you take any steps. to implement those 

changes that were recommended by the hospital? 

A Yes. We do in time because they check these 

when they come back. 

Q Let me call your attention to recommendation 

number two. Would you read that, sir? 

A Certainly. 

"The operating surgeon should have a qualified 

medical assistant in all operations with unusual hazards." 
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Q Doctor, did your --

A (Interposing) Excuse me. But it's Mister. 

It's not Doctor. 

Q I'm sorry, sir. 

Did your hospital take any steps to implement 

that recommendation? 

A Yes, sir. O.R. was notified of this. Each I 
department was notified of the particular recommendations. \ 

And I'm sure that the surgeons were nOtified in there also.I 

Q Did Dr. Rhoads receive notification of that? 

A They didn't receive it individually, no. 

Q Was this passed through the medical staff so 

that 

A (Interposing) Well, as far as I can remember. 

I'm sure it was, but I can't say that. 

Q Did you have a procedure· or polio~ within the 

hospital for communicating this to the medical staff? 

A Well, this is communicated to the O.R. and the 

O.R. supervisor. And then she communicates this. 

Q To the best of your knowledge, was this 

communicated directly or indirectly to each member of the 

staff? 

A To the best of my knowledge, indirectly. 
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1 Q Now, was this reconunendation a reconunendation 

2 that was based on some other:3standard of the Hospital 

:1 Accredi ta ti on Conuni t tee? 

4 A I'm sure they have a reason for this. 

Q Was the reason for that particular recommendation 

n to improve the medical care of patients who were 

7 hospitalized? 

8 A All of the reconunendations are. 

!) Q Okay. 

10 Now, calling your attention 

11 MR. SLENKER: (Interposing) Your Honor, may I 

12 say I have not expressed any objection to these because 

13 it's in the nature of a proffer? 

]4 

] :; 

] (j 

] 'i 

1 !l 

~I 

THE COURT: That's ~1ght. This is what I 

understand. 

MR. SLENKER: But I would like, if° I might, sir, 

for the record to reflect that I don't go along with this 

at all. I go along with a proffer. But with regard to the 

form of the questions that are being asked and, indeed, 

the substance of the questions that are being asked, I 

think that they are objectionable ·even within the proffer. 

So I hope I have not waived those. I would like to 

preserve --
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THE COURT: (Interposing) I will let the record 

show that you are not waiving any objection to this; that 

you object to the whole presentation of this particular 

testimony and line of questioning. 

MR. SLENKER: Yes, I do, if I can preserve that. 

(A certificate of accreditation 1 
was _marked as Plaintiff's i 
Exhibit #3, for identification. 

BY MR. DIXON: 

0 Sir, I call your attention to Plaintiff's 

10 Exhibit No. 3 and ask if you can identify that? 

11 THE COURT: What is No. 3 that has been marked 

12 for identification? 

THE WITNESS: Do you want me to answer that, 

14 Judge? 

15 
THE COURT: Counsel can answer that. 

MR. DIXON: Your Honor, this purports to be the 

17 
certifi~ate of accreditation at this hospital. 

1 !I 
Q 

A 

21 
Q 

A 

BY MR. DIXON: 

Is that right, sir? 

Yes. 

Is this publicly displayed at your hospital? 

Yes, it is. 
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(A list of bylaws was marked as 
Plaintiff's Exhibit #4, for 
identification.) 

Now, I call your attention to Plaintiff's 

:i Exhibit No. 4, which purports to be the Prince William 

fi Hospital Medical Staff bylaws, sir; is that right? 

A That is correct. 

Q Were these bylaws in effect in 1970? 

A They are dated and approved as of January 21, 1970. 

1 () Q These are the hospital bylaws which you have 

11 previously referred to, sir? 

12 

H 

](j 

IH 

l !l 

20 

21 

A Yes, at this time. They have been changed since 

this time. 

MR. SLENKER: Excuse me, Mr. Dixon. Are those 

the hospital bylaws or the medical staff bylaws? 

MR. DIXON: "Let's clarify that~ 

BY MR. DIXON: 

Q Sir, can you differentiate the medical staff 

bylaws 

A (Interposing) Well, the medical staff bylaws 

are the bylaws for the organizational structure for the 

medical staff and the rules and regulations by which they 

are governed. The hospital bylaws are the bylaws of the 

-----·-·· -------·- ... ~.2.0.9.~---·-··· ·······-- ..... ·---·- -----·--···--·-·----·-·' 
DEO REPORTING 

931-3434 



79 

1 corporation just like you would have in any other 

2 corpo~ation. 

:1 THE COURT: Do we have the corporate bylaws 

·.I or the medical staff bylaws? 

THE WITNESS: The medical staff bylaws. 

THE COURT: Is that right? 

7 MR. DIXON: Yes, Your Honor. 

BY MR. DIXON: 

Q These are the bylaws that the medical staff has 

10 agread to abide by; is that right? 

11 

12 

] !i 

](i 

] !) 

20 

'..!1 

A That's right. 

Q This is in a normal meeting that doctors have 

agreed they are going to adhere to these bylaws? 

A ·That's correct. 

MR. DIXON: Let me ask one other preliminary 

question while I am looking here, Your Honor. 

BY MR. DIXON: 

Q Sir, calling your attention to the recommendation 

of the Joint Conunission on Accreditation of Hospitals that 

you previously described in Plaintiff's Exhibit No. 2, 

referring to "The operating surgeon should have a qualified 

medical assistant in all operations with unusual hazards," 

was that procedure adopted by the medical staff? 
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1 A was that procedure adopted by the medical 

2 staff? 

Q Yes. Or was that recommendation adopted by the 

·I. medical staff? 

A It's already in their bylaws, yes, but not 

<> worded that way. It's worded differently in the bylaws. 

i MR. DIXON: I'm sorry, Your Honor. I am not as 

8 familiar with these as I should be. I haventt had an 

n opportunity to go through them in the detail that I 

10 desired. 

11 BY MR. DIXON: 

]2 

l :i 

l4 

Hi 

]8 

20 

21 

Q Doctor, I call your attention to Rule number 17 

on page 23 of the medical staff bylaws, which is 

Plaintiff's Exhibit No. 4. This provides as follows: 

"Except in an emergency, consultations are required in the 

following cases." And then it lists number 2, obsoul:e 

diagnosis, and number 3, major ·obstetrical surgery and 

first cesarean sections; is that correct? 

A That's right. 

Q That was adopted by the medical staff? 

A That's right. If it's in those bylaws, it is. 

MR. DIXON: Your Honor, I would renew my proffer. 

I think that this gentleman has testified that the medical 
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1 staff has adopted these tpings and has agreed to adhere to 

2 them.· I think that meets the requirements of the rule. 

3 I would call the Court's attention to the 

4 re-statement of Section 295-A which provides that even when 

;1 a matter does meet the customary practice of the 

<i community, if it's negligence and even though it meets the 

7 customary practice, that liability still can be found. I 

8 think these particular. provisions spell out the standard. 

;1 of the doctors that are practicing at this hospital. I 

HJ 

11 

12 

l4 

15 

Hi 

li 

J8 

] !) 

~l 

don't think that 295-A is necessari'ly applicable, although 

this man has testified that these are standards which a~e 

provided for the protection and benefit of the patients. 

I think under this ratio.nale the witness' testimony would 

be a:lmissible. 

THE COURT: Mr. Slenker, do you wish to respond? 

MR. SLENKER: I do, indeed, Your Honor. 

First of all, Your Honor has ruled on the point 

in issue. 

THE COURT: Well, he's renewed his motion at this 

time based on the testimony. that has been given. 

MR. SLENKER: Well, I think that the testimony 

that is before the Court at this time,. and neither from the 

lips of Mr. Derring nor the documents here, does not change 
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1 the position I expressed earlier that we are not 

2 concerned with standards as may be promulgated by some 

:i commission some place made up of people that are not 

4 doctors, that are not familiar with the Standards that are 

:, in the community, and, as a matter of fact, could not 

1; address themselves to the way in which you iJractice 

7 

!l 

]() 

11 

] ') . ..., 

14 

li 

18 

] !I 

20 

:.!1 

~:; 

medicine. That's the first point. 

The second point is if you are dealing with a 

hospital and its liability perhaps and the way in which it 

does things or requires things to be done within the 

hospital, if the hospital was the defendant in the case 

there might be some materiality, but certainly not in the 

case at hand where we are dealing with an Ob-Gyn defendant. 

The test that he has to meet and the duties that are 

incumbent upon him are specified by the law generally 

prevailing in the Commonwealth. 

I think to understand it completely one has only 

to envision that perhaps a commission is formulated. And 

they say, well, the doctors, they don't have to use clean 

instruments. They can use table knives when they are going 

to.operate. Under the theory that was advanced by 

Mr. Dixon that would be sufficient. You could show that. 

And yet that would fly right in the face of all the 

-213-
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'sterile conditions and so forth that the medical 

profession and that the law of Virginia say must exist. 

So we are not concerned here with what are 

written standards promulgated or imposed or undertaken 

voluntarily by an institution in order to have an 

accreditation of some sort when an accreditation isn't 

necessary to operation as a matter of fact as the witness 

has said. 

So here it seems like we are getting very far 

afield from the case that we have here with reference to 

the charges made against the defendant in the lawsuit. 

Certainly the standards, no matter who promulgates them, 
. -

cannot preempt the law of Virginia. 

MR. !DIXON: May I address myself to that, Your 

Honor? 

THE COURT: Yes. 

MR. DIXON: I can foresee some value in 

Mr. Slenker's statement that no committee some place else 

can tell a doctor how to practice medicine. But this 

problem is a problem that a doctor wrote as a member of 

the staff that has adopted these as standards and has 

agreed to abide by these. These are not the standards now 

of some other committee located some place ·else. 
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1 cross-examine the doctor. I want you to cover him up to 

2 that point. Then there won't be any question about trying 

to be fair to both sides. Then we will call the doctor. 

·I Doctor, we will get you in here just as soon as 

:i we can. 

(i (Thereupon, the following proceedings continued 

7 in the hearing of the Jury:) 

8 BY MR. DIXON: 

!I Q Doctor, prior to taking Mrs. Bly into the 

10 operating room for the surgery, did you ever obtain a 

11 consultation from another doctor concerning the necessity 

12 for this operation? 

1!3 

14 

1-1 

]," 

l!l 

:! I 

•)•) 

-" 

A No, I did not. 

Q While you were in the operating room were you 

the only doctor present in the operating room? 

MR. BLENKER: I object to this question, if 

Your Honor please, on the basis that there isn't any 

claim asserted here that there was not a consultation 

obtained as a part of the failure to meet the standard 

that Dr. Rhoads is accused of. There isn't any claim here 

about him not having an assistant. 

THE COURT: I will overrule the objection, 

Mr. Slenker. 
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MR. SLENKER: May I have an exception? 

THE COURT: All right. 

BY MR. DIXON: 

Q Doctor, were you the only operating surgeon in 

the operating room when you operated on Mrs. Bly? 

A Yes. 

Q You didn't have a doctor as an assistant? 

A No. I had a nurse as an assistant. 

Q Is a doctor ordinarily more skilled in assisting 

a physician during the operation because a physician has 

had more experience and background in surgical procedure? 

A It depends on the nurse and it depends on the 

doctor. 

Q As a usual matter, the doctor has more skill, 

does he not? 

A Usually, yes. 

Q When you operated on Mrs. Bly you performed your 

exploration by looking into the pelvic cavity; is that 

right? 

A 

Q 

A 

0 

That is right. 

You did that to start with? 

Yes. 

When you looked into the pelvic cavity, the 
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1 fortuitously observed or not observed. 

2 THE COURT: I am going to sustain the objection, 

a Mr. Slenker. 

MR. SLENKER: All right. Thank you, Your Honor. 

BY MR. SLENKER: 

(j Q Now, at the time that you talked with Mrs. Bly 

7 about the risks of this surgical procedure, did she ask 

s you any questions at all? 

!} A No. She never asked me any questions that I 

JO could recall. 

11 

12 

l!'i 

17 

JH 

l!l 

:.21 

•)•l 

.... _ .. 

Q All right. 

Now, counsel asked you a question about whether 

you got a consultation before the hysterectomy. Will you 

tell the members of the Jury if the standard of medical 

care that prevails here in Prince William calis for you to 

get a consultation from. 1anybody with reference to a patient 

prior to this type of an operation? 

A No. We don't have to get consultations. If 

you are Board certified you don't need a consultation to 

do a hysterectomy. 

Q Are you aware of any of the other Ob-Gyn 

practitioners in Prince William here that are Board 

certified that do get consultations prior to this type of 
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l surgery? 

2 A No, none that I know of. 

: ~ Q Now, counsel asked you also with reference to 

·I 
c 

whether or not you had an assistant at surgery. I 

:, believe your response was that you had a nurse assistant? 

(j A Yes. 

7 Q To what extent was the nurse assisting you? 

H Tell the members of the Jury what she was doing. 

!I A The nurse merely helps the doctor with exposure. 

10 She will spo.nge where you need -- in other words, you need 

11 a sponge to get the blood out of the way. She' 11 sponge 

,~ 

] :1 

1 (j 

lH 

]!I 

:.!O 

:! l 

..... -·· 

that for you and so on. But she doesn't do any of the 

operating. She just assists. 
I 

Q Will you tell the members of the Jury if the 

standard of medical care that prevails here in Prince 
~ 

William requires that you have a physician assistant with 

you in the room at the time of surgery? 

A No. You·don't have to have a physician 

assistant. 

Q All right. 

In this type of a hysterectomy --

A (Interposing) Now, in this particular type 

I'm talking about this particular case, now. I'm not 
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talking about other cases. I'm talking about in this 

particular case, Mrs. Bly. 

Q Excuse me, sir. What would be the characteriza-

tioh that you can give the Jury with reference to the 

type of operation that this was, so far as Mrs. Bly was 

concerned? 

A I think it was just -- it was like any other 

pelvic procedure that I've done. It wasn't an unusual 

pelvic procedure. 

Q Did it involve any cancer consideration?· 

A There was no cancer involved. 

Q It's major surgery, is it not? 

A Yes. 

Q But are there routine or nominal major surgical 

procedures? 

Yes. 

Q Is thi±s:·:one of them? 

A I would say that this was one. I didn't think 

that the I thought that there was -- it was a type of 

condition. I felt that there was no problem handling it. 

In my judgment at the time, there was no.problem handlinq 

it. 

O Indeed, during the course of the operation, was 
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1 Q Is that true even when a blockage is caused by 

2 an obstetrical or gynecological procedure? 

:1 MR. SLENKER: I object, Your Honor, please. 

·I There isn't the slightest bit of evidence that 

THE COURT: (Interposing) Objection sustained. 

fj BY MR. DIXON: 

7 Q Doctor, in Mrs. Sly's case, is the most probable 

8 cause, the blockage of Mrs. Bly's ureter, the hysterectomy 

n procedure which you performed? 

10 MR. SLENKER: Now, I object, if Your Honor please. 

11 I think that is --

]2 THE COURT: (Interposing) That is an improper 

13 form. I will sustain th~ objection. 

14 BY MR. DIXON: 

] r; Q Doctor, calling attention to your professional 

J(i qualifications and training, you studied the anatomy of 

Ji the ureter and the genitourinary system during your 

18 training, did you not? 

] !I MR. SLENKER: I object, if Your Honor please. 

20 I didn't go into his qualifications and what he studied at 

:.!I the time he was in school in my examination. I think he is 

limited now to covering the matters that I covered in my 

examination. 
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1 MR. DIXON: May I hav'e an exception, Your Honor. 

2 THE COURT: Surely. 

3 BY MR. DIXON: 

Q Doctor, as a condition o~ your admission to the 

5 staff of the Prince William Hospital, did you agree to 

6 adhere to any bylaws of that hospital? 

7 THE COURT: Objection sustained. 

8 MR. DIXON: May I have an exception. 

!) THE COURT: Yes 1 sir. 

10 BY MR. DIXON: 

11 Q Doctor, calling your attention back to your 

12 decision to perform a hysterectomy on Mrs. Bly
1 

did you 

13 make that decision to perform the hysterectomy prior to 

14 the surgery? · 

] :'j A No. I made the decision at the time of the 

JG laparotomy. 

17 Q Was that decision to perform the hys~erectomy 

1~ based upon Mrs. Bly's previous history of abdominal pain? 

1 !I 

20 

:.! 1 

MR. SLENKER: Your Honor, I will interpose an 

objection on the basis that there isn't any theory of 

recovery here with reference to the need of a hysterectomy. 

That's not a claim against Dr. Rhoads here that there shoQld. 

not have been a hysterectomy. 

MR. DIXON: Your Honor, I think that there are 
-------·---·---
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1 BY MR. DIXON: 

2 Q Doctor, I believe that you mentioned that another 

3 risk of the surgery was the risk of hemorrhage; is that 

4 right? 

A ';rhat's correct. 

(j Q Is the risk of hemorrhage in a patient the age 

7 and health of Mrs. Bly less significant than the risk of 

8 blockage of a ureter? 

9 

JO 

11 

12 

13 

H 

• J!:j 

1 !I 

'.! I 

MR. SLENKER: Objection. 

THE COURT: Objection sustained. 

MR. DIXON: May I have an exception. 

THE COURT: Surely. 

BY MR. DIXON: 

Q Doctor, I believe that you mentioned in your 

discussion of other risks, the danger of trauma to the 

bowel or bladder was also present; is that correct? 

A Yes. 

Q Is the risk of trauma to the bowel or bladder 

greater when the surgeon is less experienced than when he 

is more experienced? 

MR. SLENKER: Objection. 

THE COURT: Sustained. 

MR. D,I:XON:: May I have an exception • 
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1 Q Can you identify them for us, please? 

2 A Oh, yes. Dr. Roger O'Donnell. Dr. Jurgenson, 

:~ Dr. Ray Enos. 

Q How is that spelled? 

A R-a-y E-n-o-s. 

Dr. Raymond Chin. Dr. Eugene Milstead, to name a 

7 few. 

8 Q Can you think of any others right now? 

!) . A Right now I can't think of anything • 

JO Q Are these people that you just described all on 

11 the staff as opposed to being other physicians in training 

12 who were over you? 

13 A No, they were on the staff. They were staff 

14 obstetricians and gynecologists. 

15 Q Can you identify who your supervising staff 

Hi consisted of when you were in your residency? 

1i A At the hospital center? 

18 Q Yes. 

A They were Dr. Samuel Dodeck, Dr. Keith Cron·~r 

20 were the chiefs at that time. We had many other -- th0 

21 doctors that 1 had previously mentioned all tram1feri. .. ~d 

2::! that service over to the hospital center, and in nrld:Hion 

2:1 there were other doctors, n'r. Frazier, D. K. ·Fro.7.:i.er, 
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I William Tenenblatt, Tenenblatt, Dr. Buzz Parker, several 

2 others. I can't recall all their names now but that is juRt 

a a few of them. 

Q Were any of these re op le regarded as 11a t ion:i 1 

authorities in any field of obstetrics or gynecology'? 

A I think so. 

7 Q Were any of the physicians that you mentioned 

8 either from your internship or residency? 

!) A I thinlt so. Dr. Dodeck, Samuel., and Dr. Keith 

10 Cromer. 

11 Q Any others? 

12 A .. ' ,. I believe that's all. 

Q What were these people prominent in? What was 

14 their particular field that they earned national rro111inence 

15 in? 

A Dr. Samuel Dodeck in obstetrics and Dr. Cromer in 

Ii gynecology. 

18 Q 

rn a live? 

20 A 

~l Q 

A 

!;l:.1 Q 

Now do you regard him as being -- ro:-e they ~-' t il 1 

Yes, they are both Rtill living. 

Are they still regarded as aut~orities in the fielcl? 

I be 1 ie ve so. 

Willen did you complete your residency? 
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1 A At the Washington Hospital Center. 

2 Q When? 

3 A Gee, '61, I believe. 

4 Q Did that residency consist of so many yenrR of 

obstetrics and so many years of gynecology, a.nd· if so, what 

was the breakdown of this training? 

i A Well, they had one -- there were thre~ years of 

~b-gyn and there was one year of a rotating residency 

!l program which included a six-month program in general 

10 surgery and a six-month program in urology. 

11 Q And was this last portion necessary for you to 

12 complete your Boards? 

13 A It was a program set up by the hosp ita 1 center as 

14 a four-year program. You really didn't reed the last year 

15 to complete your Boa_rds. 

Q This was additional, more specialized training fo.r 

li a physician in your specialty, was it not? 

18 A 

Q 

20 sir? 

21 .A 

This is correct. 

Incidentally, what Boards are you certified by, 
i 

Ob-Gyn, American College of Obste·trics and: 

2~ Gynecology. 

Q So that you're --

OEO REPORTING 
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1 A (Interposing) Board certified. 

2 Q 
(Continuing) -- by .the American Board of Obstetric 

and Gynecology and you 're also a member of the American 

College of Obstetrics nncl Gynecology, is that correct'? 

A Yes, that's ·correct. 

Q 
Are you also Boarded by the American College of 

'j Surgeons? 

A 
I don't need to belong to the American College 

! ) of Surgeons. 

10 Q 
Oltay. What hospitals have you been accepted as 

11 a s taf f member to? 

12 A To Prince William County Hospital. 

1 :J Q Is this the only one? 

14 A 
And also Doctors, Northern Virginia Doctors. 

1 !) Q Any others'? 

lG A No others. 

l'i 
Okay. Incidentally, I presume that you subscribe 

JR 
to either the Journal of the American Board or Amer:lcan 

1 !I C,ollege of Obstetrics and Gynecology? 

A I do. 

21 Q 
I presume that those journals are part of, your 

:.lj program for continuing medical education for Rtayjn; c11
1

.-r011t 

~:\ in the field? 
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1 A That is true • · 

2 Q Do you ordinarily rely on these things to keep 

3 current and understand what the best medical care of 

4 treatment is , is that correct? 

A That is true. 

6 Q Do you subscribe to any other medical journals? 

7 A Well, I subscribe to.a number of medical journals 

8 in addition to the OB-GYN which is our green journal. 

9 OB-GYN Survey, which is published by Johns Hopkins 

·10 University School of Medicine. Also the American, the 

11 Clin·ics of OB-GYN that is published by the Hebner 

12 Publishing Company. 

l!l Q Any ··others? 

14 A That's it. 

Q Okay. Do you rely on. these journals that you hnve 

rn just described the same way as you rely 011 the other 

li" journals that you have described to me? 

]8 A Yes. 

] !I Q Oltay. Calling your attention to your obstet:ricnl 

:w and gynecological training and by this I'm talldng al·out not 

::!I only your residency but your internship and training ns n 

~~ medical 'student and your other training up until the ti1110 

~:1 that you went out into practice on your own, cJid you 1~V':!r 

DEO REPOR~t;:?G-
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1 During that period of time while you were in the 

2 Air Force; did you practice obstetrics .and gynecology 

3 exclusively? 

4 A Yes. 

Q Incidentally, 1· notice that you have a tendency 

(j to be very helpful and to answer my questions before l 

7 complete th~m. 

8 A I'm sorry; I a po log ize. 

. !} 
Q Well, the only reason I tell you that, I might 

10 change the form at the end of the quest ion. 

11 A Okay. 

12 Q So that you would be better of to wait until I 

13 finish so that I don't chango that so that I won't mislend 

1.f you, 

A I'm sorry. I didn't know I was doing thn t. J 

Jfi a po log ize. 

Q While you were in your Air Force exp.er j011cr· J: 

lH .sathercd that you worked with rhysicians who tr.njrm11 i11 ~ 

] !I number of med ica 1 schools and 111ed ica 1 centers a 11 m'·.: i: tli':' 

20 coun~ry, is that right? 

21 A Yes, sir. 

Q Did you find thn t the Atr1.11dnrd of rrac t le• .. · nf 

~:1 physicians was apout the sarne; that they are all 
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DEO REPORTING 

931-3434 



1 approximately equal in competency? 

2 A I be 1 ie ve so . 

3 Q Do you also have occnsion now that you 're out i.•1 

·I private practice to·attend national meetings? 

A Oh, yes. 

Ii Q Obstetricians and gynecologists'/ 

7 .. A Yes. 

8 Q Do you find that your sltills are on a rnr Yli.th 

!) those of physicians from any other area of· the com1t1·y'i' 

]() A I be 1 ie ve so. 

11 Q Incidentally, when you saw Mrs. Bly at her 

12 hospital examination on her admission, physical exnrn~_11at:io11, 

] !.l you described that she had an enlarged uterus, dirl yon not? 

H A When was this now? When was this? 

] !j Q Let me CEl.11 your attention to your physicn l 

rn examination when Mrs. Bly ca111e in to the hos pi tn 1 for the 

17 exploratory 

i8 A (Interposing) I dou't have the ho~:;pital rr-r.:orrl. 

MR. Sl.ENKETt: Here is the hospital record. '1'i'l1y 

20 
' don t you tnke this? 

21 I s a i cl - - I cl i d n ' t- rn:i y ' 11 (~ 

~2 uterus was enlarged. I said the left ndne;rn was c11J:1 't;'?". 
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1 . A. ~he peritoneum is anteriorallJr and it's usuall7 

2 picked up next to the peritoneum. 

:1 Q The ureter is next to this thin meabrane called 

,i the peritonewa; is that right? 

Yes. 

(i Q And you can usualq see the outline ot thia 

1 peritoneum in the ureter? 

R 

!) 

JO 

11 

11 

1 
,. 
·' 

1 ·• 

I" 

;_~ 11 

:'.I 

•)·' 

Yes. 

Q Did you attempt to 'brace the ureter dowa after 

that? 

A I did. 

Q Can you tell me what you did? 

A I dissected the ureter downward until I could 

dissect no turther into a mass of scar tissue. 

Q Bow long did it take you to do that dissection 

from the time that you picked it up at the iliac vessels 

until 1ou terminated it at the edge ot the scar tissue? 

A 

Q 

Q 

I don't recall specifica117. 

Can you give me your beat estimate? 

iifteen, twenty minutes. 

And how long a distance was that? 

A Five to six centimeters. 

;a 

.,., 
~" 

Q Did you ever make &JJY attempt to ascertain what the 

I 

l _ ----·---------
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cause of this ~ar tissue was? 

A Cause? 

Q Yes. 

A No. Other than her prior surgery. 

Q Did you determiile whether there was scar tissue 

,, o! the same type on the opposite side? 

-· 
I I did not. 

Q Did you make any attempt to ascertain whether the 

•1 ~ar tissue was caused by infection? 

l () HR. SCANLON: I think it's the same question. You 1 

l J 

]". 

JI 

J,4 

1:1 

, •I 

'I 

,,., 
' . 

can go ahead and answer. 

I didn't. There was no evidence. 

BY MR. DIXON: 

Q Did you make any attempt to determine the age of 

the scar tissue as of the time that you eaw it? 

A It appeared to be matured scar tissue. 

Q Can you define what you mean b7 mature? 

Quite dense scar tissue. 

MR. SO~N: Dense? 

THE WI~~Sz Dense. 

BY MR. DIXON: 
I 

Q Can you define what you mean b7 dense? 

A Heavy, tirm scar tissue. 

I ·-·---·----· ·-------· .. ----·- -231-
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1 BY MR. DIXON: 

2 Q Doctor, have 7ou bad any conversation with Dr. 

·a Rhoads concerning the cause of Mrs. Bly's ureteral 

4 obstruction? 

5 MR. SCANLON: I think the witDEUl& alread;r aaawered 

r; that question. Go ahead and answer it one more time. 

7 

8 

JO 

11 

12 

H 

] :; 

1G 

]7 

lH 

l!l 

A I have had conversation with Dr. Rhoads iD which 

I have:bdioated I couldn't, I have no knowledge of what 

obstructed the ureter. 

Q Did you ever have any discussion with Dr. Rhoads 

in.which 70U discussed the various possibilities? 

A No. 

Q Of the various possible causes of this obstruction?! 

A No. 

Q Now, as a physician treating Mrs. Bly, did you 

regard this as a complete mystery where you have no idea 

what the possible cause of the ureteral obstruction could be? 

MR. SCANLON: I doD't think he has to state 

would you read that question again? I don't think he has to 

give his mental impressions. 

MR. DIXON: I think this Doctor was treating this 

patient. I want to know what his mental impressions were of 

his diagnosis, when he treated her. 

, 
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1 MR. SCANLON: What his mental impressions of his 

2 diagnosis were when he treated her? I think he testified 

a to that about two and a half hours. 

(j 

7 

8 

1 f) 

] 1 

12 

] !i 

1 Ii 

17 

.JH 

l!l 

MR. DIXON: I don't think he has. 

MR. SCANLON: I think he has. 

BY MR. DIXON: 

Q Dr. Bagley, at the time that you treated Mrs. 

Bly, did you form a mental impression as to the possible 

causes of Mrs. Bly's ureteral obstruction? 

A I'm sure that I mentally went over the dif!erential 1 

diagnosis. 

Q Can you tell me what that differential diagnosis 

was that 7ou went over mentally? 

MR. SOANLONz I think the witness already answered 

he doesn't have any opinion as to the cause. I don't think 

his mental impressions are admissible or relevant. 

MR. DIXON: This is a discovery deposition. 

MR. SCANLONs I am aware of that, Mr. Dixon • 

MR. DIXON: I think that pursuing this matter may 

lead to material which would be relevant. 

MR. SCANLON: I think it's speculative. 

MRo DIXON: I grant you it may be speculative. But 

I would like to know what it is in order to determine whether 

L-----------------""-23-3------· --·-------····-···-- . 
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1 it ia speculative. 

MR. SCANLON: The Doctor can give us his 

:1 evaluation of his mental impressions, first of all. Do you 

4 have any -- can you say with any reasonable degree of 

;, medical certainty what your impressions were, or if they 

1; have any degree ot medical certainty? Let's put it that way, 

1 or were they pure conjecture, speculation? 

10 

11 

12 

J4 

J:; 

17 

]H 

1 ! I 

~1 

THE WITNESS: They would be speculation. 

BY MR. DIXON: 

Q Doctor, when you made these mental considerations, 

differential diagnosis is part of your ordinary treatment 

routine; is it not? 

A Yes. 

Q And the differential diagnosis that you went 

through in Mrs. Bly's case consisted of what1 

MR. SOANLON: I don't think he made any differentia 

diagnosis. He said first of all he didn't have any opinions 

as to the cause of the condition and then going to his 

mental impressions,.he said it was purely speculative. And 

so I don't think, see bow you can go beyond that and label 

it aa a differential diagnosis. 

MR. OLENDER: If you would listen to your own 

client - . 

L------------------"'-2-J-4-- ·------------------···---·----· 
DEO REPORTING 

931-3434 



1 

2 

:1 

4 

;, 

() 

7 

H 

!I 

1 () 

11 

12 

t:l 

J4 

] ;, 

lfi 

17 

lH 

" 1 ~ l 

~() 

:! I 

') ~) 

~:1 

·---·---------·-·--··---- ~----.....__ ________ , -· •.. 

95 

MR. SCANLON:· (Interposing) I am liateni.n.g to my 

own client. 

MR. OLENDERz You would have heard him testify' 

that he did form a differential diagnosis. 

MR. SCANLON: That was a word that you put into 

his mouth. 

MR. OLENDER: It's obvious to SDJ"bOdJ' that -

MR. SCANLON: (Interposing) It's not obvious to 

anybody at all. 

MR. OLENDER: It's obvious to anybody that you 

are merely attempting to protect St. Paul, the defendant in 

this case. 

HR. SCANLONz I object to that end that remark 

ought to be stricken. 

MR. OLENDER: Your objections have nothing to do 

with protecting Dr. Bagley. 

MR~ SOA.NLON: That's the only person I'a interested 

MR. OLENDER 1 You are obstructing the questioning 

of Dr. Bagley. 

MR. SCANLON: I'm not obstructing anything at all. 

I'm trying to terminate it. I think we have been going long 

enough. But you're going round and around and dealing in 
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1 semantics. You have to ask the question the right way, 

2 whether it's a deposition or whether it's the trial. 

MR. DIXON: I think, Mr. Scanlon, that this is a 

4 discovery matter and I think I am entitled to ask questions 

:; that may lead to the pursuit o! material which may be 

1i admissible at trial. I am attempting to do that and you are 

i attempting to suppress that. 

MR. SCANLON: I'm not attempting to suppress that 

n at all, in the slightest. 

10 

] ] 

H 

] !i 

1 f i 

1~ 

l!l 

MR. DIXON: I think your interest is quite obvious 

in this matter. 

MR. SCANLONs I think 70ur interest in this matter 

is quite obvious also. 

MR. DIXONs I am willing to reveal my interest. 

I wish you would do the same. 

MR. SCANLON: I am revealing my interest is to 

protect Dr. Bagley and protect hi• from any further 

haraasmeat. I think this is getting burdensome. 

MR. OLENDERz Could he please answer the question? 

MR. SOANLON: What is the question? 

MR. OLENDER: The question ia what was his 

differential diagnosis. 

MR. SCANLONz I think you ought to al!lk the question 
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I if he made a differential diagnosis. 

MR. OLENDER: He already answered that he did. 

MR. SCANLON: I don't believe that he did. Go 

4 ahead, Doctor. 

THE WITNESS: A differential diagnosis of an 

'i obstructed ureter would include the possibilities or 
7 obstruction not related to the patient's previous surgery 

8 such as a stone, edema. Other possibilities iJL a 

!) differential diagnosis would be surgical trauma. 

10 BY MR. DIXON: 

J1 Q Is that all that you considered, Doctor? 

1 ') . w 
A There is not much more that could obstruct the 

ureter. 

.14 
Q So, that is your answer, yes? 

1 !) 
A That's my answer. 

97 

Q Within the consideration of a stone, did you ever 

Ji evaluate Mrs. Bly to ascertain whether she had a stone? 

IH A There was no evidence of a stoae on the intravenous 

1!1 
pyelogram. 

Q With respect to the evaluation of edema, edema 

could be caused by surgical trauma, could it not? 

A It can. 

Q Did you ascertain whether the obstruction in 

L_ ____________ -23]_-:_ _____________________________ _ 
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I Mrs. Bly's case was the edema? 
I 

2 A Ia the question of surgical edema, ~e and/or 

3 the catheter would have passed beyond that point at the time 

4 ot the cystoscopy. 

5 Q So that you therefore included, I gather, that 

r, edema was not the cause of the obstruction; is that right? 

7 A I did not feel it was the cause. 

8 Q Did you attempt to evaluate mentally the •arioua 

fl 
causes of surgical obstruction which would have led to Mrs. 

10 
Bly's ureteral obstruction? 

11 
A The various possibilities, the answer is yes. 

12 
Q Can you tell me --

1:1 
A (InterposiD.g) Tb.e various possibilities would be 

direct trauma to the ureter by clamping, ligating, suturing 
H 

1 !i 
or cutting the ureter, transecting. 

Q If Mrs. Bly's ureter had been cut, would you have 
1 (i 

17 
expected to have found dif !erent findiugs than you found in 

1H 
Mrs. Bly'a case? 

A I would have. 
1!1 

Q Now, in Mrs. Bly's case, did you find anything to 
:w 

rule out the presence of a clamped ureter? 
:! 1 

A I have no way ot telling. 

Q In Mrs •. Bly's case, did you find anything to rule 

---·-·---2-3-9-r----·--"" ____________ ..... --.- -.. _ .... -- --- ....... 
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1 out the possibility that the ureter was ligated? 

2 A Again I have no way of knowing. 

:1 And in Mrs. Bly's case, did you find anything to 

4 rule out the possibility that the ureter had been sutured? 

A Again I have no way of knowing. 

Q Incidently, in those areas of the pelvis where the 

7 only thing that overlies the ureter ia the thin peritoneum 

membrane, can you ordinarily ascertain the position of the 

!l 
ureter from within the peritoneal cavity? 

1 f) 
A In a thin individual, yes. 

]1 
Was Mrs. Bly relatively a thin individual? 

A She was. 
12 

Q After Mrs. Bly's surger)", did you have any 

conversation with her concerning what had happened, what 
H 

1:; 
caused her pr~blem? 

A Any conversation I would have had with her would 
] fi 

have been similar to what we are talking. I didn't know 
17 

what the cause of her blocked· ureter was. 
]H 

Q So that your answer is yes, you did have a 
1 !l 

conversation?. 

A I did have a conversation. 
:21 

Q And that was immediately after the surgery on Mrs~ 

Bly and her husband was present? 

----2-39---··--·------ ------- .... -· --- ·- ... . .... 
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A This would have initially been with her husband. 

Q And when did that take place? 

A . November the 'rd. 

Q And can you tell me what you told Mrs. Bly's 

:i husband? 

7 

!I 

JO 

.11 

12 

H· 

] !j 

17 

1 !I 

~I 

A That the left ureter was blocked. I could not 

pass a catheter and that I would have to do drainage in terms 

o! a nephroatomy abov.e the blockage. 

Q Did you ever tell Mrs. Bly or her husband that the 

ureter was blocked during Mrs. Bly's surgel"1' for her 

hysterectomy? 

A Not to my knowledge. 

Q Could you have so told them? 

MR. SCANLON: I object to that. Go ahead and 

answer. 

A. I don't know that it was blocked during her surgery 

BY MR. DIXON: 

But the question was could you have told either 

Mrs. Bly or her husband that the ureter was blooked·during 

surgery !or the hysterectomy? 

A I'm not sure that I have an answer for that. You'r 

asking could I. Sure I could. 

Q Did you ever have any conversation with Dr. Rhoads 
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JOINT COMMISSION ON 

ACCREDITATION OF HOSPITALS 
645 N. MICHIGAN AVE., CHICAGO, ILLINOIS 60611, TEL. 642·6061 

JOHN D. PORTERFIELD, M.D., Director 

JUN 1 ~ 1J69 

Mr. E. L. Derring 
Administrator 
Prince William Hospital 
1060 Sudley Road 
Post Office Box 110 
Manassas, Virginia, 22110 

Dear Mr. Derring: 

MEMBER ORGANIZATIONS 

AMERICAN COLLEGE OF PHYSICIANS 
AMERICAN COLLEGE OF SURGEbNS 
AMERICAN HOSPITAL ASSOCIATION 
AMERICAN MEDICAL ASSOCIATION 

The Board of Connnissioners of the Joint Commission on Accreditation of Hospitals 
has approved the recommendation that your hospital be accredited for a period of 
three years or until a subsequent survey is conducted. This is the result of the 
evaluation of the hospital survey conducted on the date and by the field repre­
sentative indicated below. 

Attached are the recommendations for the imptovement of the quality of patient 
care based on the findings of the survey. These warrant your attention and should 
be put into effect before the next visit of a representative of the Commission. 

Copies of this letter with the recommendations have been sent to the chief of staff 
and president of the governing board of your hospital. Since this report is con­
fidential on the part of the Commission, the release of its contents is a matter 
for your mutual consideration and decision. Any publicity emanating from this re­
port must of necessity come from your authorized spokesman. 

Your hospital is entitled to a Certificate of Accreditation. To be certain that 
our information is correct, we ask that you please complete and return the en­
cloaed form. 

If any question should arise ·relating to this letter or to the accreditation statue 
of your hospital, please communicate with Otto Arndal, M.D., Assistant Director, 
Hospital Accreditation Program, Joint Commission on'Accreditation of Hospitals. 

The Commission w1.shes to commend you for maintaining standards deserving of 
accreditation and 
Please be assured 

for your constant effort to improve the quality of patient care. 
of our interest and of our willingness to be of all possible 

help to you. 

Sincerely yours, 

,\~ !)~~'™14]) ~John D. Porterfi~ M.D, 
Director 

~ 

V~XHIBlf NO. 
.1,'~ PU YOEFI -,-C-'O_M_I I 

CASE NO. ~-·f (. '-
DATE ~ TZ(o 19 ., " 
JUDGE: a,,. 

cc: Mr. W. Caton Merchant, Jr., President 
J. Paul Wampler, M.D., Chief of Staff 

'/?[; ;<x~'-e 
of the Governing Boar~<..() "J. " 

SURVEYOR; LOUIS J, FUHRMANN, M.D,, 
DATE OF SURVEY: MAY 22, 1969 
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PRINCE.WILL!AM HOSPITAL 
MANASSAS I VIRGINIA 

SURVEYOR REVIEWER DATE .OF SURVEY 
MAY 22, 1969 LOUIS J. FUHRMANN, M, D • Earl F. Weir, M. D • 

RECOMMENDATIONS AND COMMENTS 

l. The dietitian should record her comments in the medical records of patients 

on therapeutic diets. 

2. The operating surgeon should have a qualified medical assistant in all opera-

tions ~ith unusual hazards. 

j, A post anesthetic follow-up note should be recorded by the anesthesiologist · 

or the anesthetist. 

4. E'mergency room records should contain more clinical information as well as a 

statement of instructions given to the patient about essential follow-up care. 

Reference is made to the enclosed 11Standards for Hospital Accreditation". 

iATING BY BOARD OF COMMISSIONERS: ACCREDITATION.FOR THREE YEARS. 

k 
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American Collep of Sar....,. . Amerlam Medbl Aaoclotion 

THE JOINT COMMISSION ON 
ACCREDI1ATION OF HOSPITALS 

• 
has accreJ i ted 

' 

_ PRINCE WILLlAM HOSPITAL 
MANASSAS, VI R.GINIA 

whit:h lw been 111Tveyt.d and meeu the standard for hospital! of The Joint Commisrion on Accreditation of Hospitals. 

For providing high quality medical and hospical care in all services and for ·maintaining as in primary objec­
liw IN iafety and welfare of rite patient, this · czrtificate of accrtditation Is iranttd by IN authority of 

rite }tJim Cor111ni.1.•iu11 011 Accrcdit.11i1Jn of H•i</Jit;tls 
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P.JUNC& WILLIAM .HOSPITAL 

. MEDICAL STNF BYLAWS 

': ·" .. 

I 

\ 

·l .... _ ..... .,,,. 
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BYLAWS 

Rules and Regulations of 

The Medlcal and Dental Staff of Prince William Hospltal 

Date Adopted ____ J_an_u_a_ry_2_1_,_1_9_7o ______ .• 

PREAMBLE 

Recognizing that the medical staff ls responsible for the quality of medical care in 

the hospital and must accept and assume this responsibility, subject to the ultimate 

~authority of the hospital governing body, and that the best interests of the patient are 

protected by concerted effort, the physicians practicing in Prince Wllliam Hospital hereby 

organize themselves in conformity .with the Bylaws, Rules and Regulatlons hereinafter 

stated. 

For the purpose of these bylaws the- word medical staff shall be lriterpreted to 

include all ph}'siclans and dentists who are prlvUeged to attend patients ln the Prince 

WUHam Hospital. 

Whenever the term governing body appears, lt shell be lnterpreted to refer to the 

Board of Directors. 

ARTICLE I 

Name 

The name of this organlzat1on shall be the "Medical Staff of Prince WUllam 

Hospital"--------------

ARTICLE U 

Purpose 

The purpose of this organization shall be: 

1. To insuro tlwt all p.:iticnt:::; 0Jmittcd to tho h~ro,r-itd (>r trent~d in th::.o~tr···r~nt. · 

dcputtrn::mt receive the l::cr.t ponsiblc C~lro; 
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2. To provide a means whereby problems of a medico-administrative nature may b~ 

discussed by the medical staff wi.th the governlng body and the administration; 

3. To initiate and maintain rules and regulations for governing the· medical stc::I; 

4. To provide education and to maintain educational standards. 

Section 1. Qualifications 

· ARTICLE III 

Membership 

The applicant for membership on the medical staff shall be a graduate of an appro··-:- 1 

medical school or an approved dental school, .legally licensed. to practice in the Common ... 

wealth of Virginia, a member of his local medical or local dental society and practiclr.'J 

within a reasonable distance of this hospital. 

Section 2. Application for Membership 

Appllcatlon for ·membership on the me~ical staff shall be presented on the prescrib31 

form to the administrator of the hospital and shall state the quallflcatlons and refc!'enr_• )S. of 

the applicant; it shall signify his agreement to abide by the bylaws, rules and regulc'~~c~Q 

of the medical staff; it shall state specifically the are~ ln w~ich he wishes to practlr: .. -

privileges desired. 

Section 3. · Terms of Appointment 

Subsection I. Appointments shall be made by the governing body of the hospltd 

after recommendation of the medical staff. They shall be for the period of one year, ~ ..•. "'··~ 

in December., 

Subsection 2. In no cane sh~ll the governing body tnke action on r:t;">PllcMIC'1n, ...... .r.,,~, 

to renew an appoilltment, or cancel an appointment prcvio1.wlY mude without conferer..-:~ \·:if 

the 1ncdical staff. 
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Subsection 3. .Appointment to the medical staff shall confer on the appointee only 

such privileges as may hereinafter be provided. 

Section 4. Ethics and Ethical Relationships 

The Principles of Medical Ethics as adopted or amended by the American Medical 

Association shall gqvern the professional conduct of the ·mem.bers of the medical staff. 

; Specifically, all members of the medical stc:ff clnll ;:~ , :\;-.·~ t 1 : .:mr;::.L...-'.S foat they will not 
~ 

recci•;:?. f: - .nor pc:y to c.noi:i:;.cr pitysician, e1ther·directly or indirectly, any part of a fee 

rf',,Ceived for professional services. 

Section 5. Procedure of Appointment 

Subsection 1. Appli.cation for membership on the medical staff shall be presented 

on a prescribed form, to the administrator of the hospital. It shall state the qualiflcations 

and references of the applicant and such other information as may be required. The 

uppllcant shall also signify hls intention as may be required. The appllcant shall also 

signify his intention. to abide by the bylayv'S, 'rules and regulations of the medical staff and 

by the decis·ions of the executive committee. The adminlstrator shall transmit the 

application to the secretary of the medical staff. 

Subsectlon 2. The secretary shall present the application to the credentials 

committee in time for consideration at its next meeting. 

Subsection 3. The credentials committee shall investigate the character, 

qualifications and standing of the applicant. It shall submit a report of findings to the 

executive committee as soon as possible, in all cases within 60 days, recommending that . . 

the applicant be accepted, deferred or rejected. If acceptance is recommended, the 

credentials committee shall suggest the staff category, department and section, rank and 

privilege to be usnigncd. l\11 proposed rccommcr,·lcitions for n8W appointmr:mts :;J1r.1ll b~ 

subndtt~cl by th·~ executive committee to the medical ztaH for approval c:.t u rc01· 1 .. ~r m( '-t 1c:.ll 

- 3 .. 
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staff meeting. Where recommendation to defer action is made by the medical staff, it must 

be followed by one to .accept or reject the applicant at the next meeting of the medical staff. 

Subsection 4. On receipt of the report of the executive committee, the medica~ staff 

shall immediately recommend to the governing body that the application be accepted, 

deferred or rejected and, if accepted, what privileges to be granted. 

Subsection 5. The recommendation of the medical staff shall be transmitted to the 

governing body of the hospital through the administrator, 

Subsection 6. The governing body sha~l either accept the recommendation of the 

.. : 
medical staff or shall refer it back for further consideration stating the reasons for such 

action. 

Subsection 7. When final action has been taken by the governing body, the 

administrator of the hospital shall be authorized to transmit this decision to the candidate 

for membership and, if he is accepted, to secure his signed agreement to be governed by 

these bylaws, rules and regulations. · 

Subsection 8. 

Paragraph I. The credentials ·committee shall review the work and participation 

of the members of the medical staff annuqlly and submit to the executive committee lts 

recommendations for reappointment. These recommendations shall include designation of 

rank, privileges, and service for~ach physician reappointed. 

Paragraph II. The executive committee shall present these recommendations 

or annual reappointment to the medical staff at its annual meeting. 

Paragrnph IIIo Thase rccommendatio11s shall be acted upon by the governing 

od; ln its December meeting. 

. cction 6. Appeals 
. . 

Subsection 1. ·In any case 'Nhcrc til0 medical staff and/or the governing body .do not 
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the physician concerned. He shall be given an opportunity to appear before an appeals 

committee, comprised of five physicians: 

(a) two physicians chosen by the member appealing 
(b) two physicians appointed by the executive committee; and 
(c) one physician selected by the four physicians previously 

selected. 

Subsection 2. This appeals committee shall be considered a special committee under 

Article VII, Section 2, Subsection 9. 

Subsection 3. The chairman shall be the physician selected by the four previous 

~hyslcians; he shall report the proceedings of the committee meetings to the executive 

committee •. 

Subsection 4. The executive committee shall report to the medical staff at its next 

meeting, regular or called. 

Subsection 5. The executive committee shall notify the physician concerned of tpe 

particulars of the decision. If these are acceptable to the physician, the administrator 
. 

shall carry the report to the governing body. If the decision is unacceptable, the physician 

shall have the right of appeal to the joint conference committee, and the credentials 

committee meeting in joint session, called at the request of the executive committee. 

The report of the.Joint conference committee shall be sent to the governing body. 

Subsection 6. Until such tlme as final disposition is made, the privileges of the 

physician concerned shnll be temporarily suspended or his reduction in rank temporarily 

recognized. He shall abide by any other conditions imposed by the executive committee 

and noted by the medical staff. 

Section 7. Emergency and Temporary Privileges 

Subsection 1. Regardless of his departmental or staff status, in caso of ei11erc;,cncy 

the physician attending the patient sha.11 be c::1Jcctcd to do all in his p01.vr.Jr to s.:.ivc Lie 
. . ' 

.. 5 .. 
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llfe of the patient, including the ca~l1ng of such consultation as tnay ue available. for 

the purpose of this section an emergency Ls defined as a condition in which the life of 

•the patient is in immediate danger and which any delay in administering treatment would 

increase the danger. 

Subsection 2. The administrator of the hospital, after conference with the chief of 

staff, shall have the authority to grant temporary privileges to a physician who ls not a 

member of the medical staff. The chief of staff shall give authoritative opinion as to the 

competence, licensure, and ethical standing of the physlclan concerned and shall have 

, direct supervision over such physician in the exercise of the privlleges granted. 

Subsection 3. Temporary privileges shall be valid only to such extent designated 
0 

by the administrator in consultation with the chief of staff. Th ls physician shall be 

required to complete the prescribed membership application form wlthln the 30 days of 

such consultation.· Otherwise, he is denied privileges in the hospital until he is accepted 

as a member of the medical staff. This may be waived at the discretion of the executive 

committee. 

ARTICLE IV 

Categories of the Medical Staff 

Section 1. The Medical Stnff 

. The M~dical Staff may be divided into honorary, consulting, active, assoc late and 

courtesy groups. 

Subsection 1 ~ The Honorary Medical Staff 

' 
The honorary medical staff shall consist of .phys le inns who NC not 

active in the hospital an<l who arc horlorccl by emeritus positions. Thc::;c mny be 

physici.:i11s \':ho have retired from active hospital r.;crvicc; or physicians of outstanding 

r::put~tion not necessarily rcsid0nt in the community. 

- G .. 
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The honorary staff ls not eligible to vote or hold office; ordinarily 

does not admit patients, and shall havo no assigned duties. 

Subsection 2. The consulting medical staff shall consist of physicians of recog• 

nized professional ability who are active in the hospital or who have signified willingness 

to accept such appointment. 

Paragraph I. The duties of the members of the consulting medical staff shall 

be to give their services, without charge, in the care of service patients on request of any 

member of the active medical staff. In other cases in which consultation is required by 

' the rules of the. hospital, these services may be given without charge. 

Paragraph II. Membership on the consulting medical staff does not preclude 
I 

membership on the active staff. 

Paragraph III. A member of the consulting staff cannot vote or hold oflice 

unless he is also a member of the active staff. 

Subs'ection 3. The Active Medical Staff 

Paragraph I. The active medical staff shall consist of physicians resident 

in the community who have been selected to transact all business of the medical staff. 

They shall attend service patients in the hospital. Service patients shall be ass Lgned 

to them. Only· members-of the active medical staff shall be eligible to hold office and 

to vote. 

· Paragraph II. Insofar as it is possible, vacancies shall be fllled by 

promotion of members of the associate medical staff who have signified a desire to 

become more active in the work of the hospital. 

Paragraph III. Members of the nctivc mcdicul staff shall be rcquirC:d to 

nttend mcdicul s.tuff meeting::; as provided in Article VII of these bylaws. 

- 7 -
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Paragraph IV. Upon recommendation of the <::omrnittea chairman and chief of 

staff, and approval of the executive committee, a member of the active staff who has not 

fulfilled his hospital staff obligations as set forth in these bylaws and rules and 

regulations may be reassigned from the active staff status to the courtesy staff. Final 

approval 0£ such reassignment shull be made by a majority vote of the active staff at a 

meeting ·ln which a quorum ls present. This reassignment shall be approved by the 

governing· body. 

Paragraph V. Changes in staff assignments as prescribed by rules and 

' regulations do not need approval of the medical staff. 

Subsection 4. The Associate Staff ·: ~- · 

Paragraph I. The associate staff shall consist of new members of the staff 

or members of the courtesy staff who manifest an lnterest in the various hospital services. 

Paragraph II. They shall be appointed and assigned to duties ln the sarne 

manner as provided for the active medical :;taff. They shall be eligible for promotion 

to the active staff after demonstration of one year of satisfactory service. Th ls 
.-.,. ... '._ .. :· ::~ : 

recommendation to active· staff status·will be made by the credentials committee annually • 
. ·,. . 

This committee will notify members ln writing lf eligible for appointment to active staff. 

In order to be assigned to the active staff, the eligible associate or courtesy member 

must requ~st this by letter to the chairman of the credentials committee. The member 

should indicate by letter to the chairman of the credentials committee his desire to 

become an active member. 

Paragraph III.· They may also act on all committees except the e.xccuttvc 

committee and the credentials committee. 

P.:.rugr.:iph IV. The .as.sociatc mctjicol staff is not cligiblo to vote er hold 

office. 

- !) -
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Subsectjion S. The Courtesy Medical Staff 

Paragraph I. The courtesy staff shall consist of those physicians otherwise 

eligible as herein provided for staff membership who do not desire active staff 

esponsibilitY;, but who shall be privileged to admit and to attend private petlents. 
I 

Paragraph II. Members of the courtesy staff shall not be eligible to vote or 

to hold office[. They shall have no assigned responsibilities for free patients or for 
I 

teaching. 

P,aragraph III. Members of the courtesy staff shall be eligible for promotion 

to.,the active :staff after two (2) years of satisfactory service and provided a vacancy on the 
I 

active staff eixists. 

' 

.•· 

ARTICLE V 

Departmental Categories for Staff Assignment 

Section 1. .Qepartments 

Subsecltion 1. Departments of the medical staff shall be as follows: medicine, 

S Utgery I ObStetriCS and gynecology I general practice I radi0l09lf I pathology I pediatriCS 
' I 

and anesthesiia. 

. I 
Subsecfion 2. Members of the medical staff shall not be required to be exclusive 

.{ 

specialists. • It is expected that they will be well skilled in the particular branch of 

medicine to which they are assigned, and their attendance of free· patients wlll be 

limited to those assigned to that service and that a large proportion of their private 

I 

practice shal~l fall in that specialty. 
I. 

Subsec~ion 3. The responsibilities of the general practitioner·s shall bo limited I .. 
to administra~lon and educational. Its members shall have the privileges in other clinical 

services ar; recommended by tho crcdenttuls co111c.1ittcc and approved by the governing . 
• 

body. They ~hall bo subject to the rules of the services frn·1hich thq' have privileges 
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and like all other members shall l be under the jurisdictwn 01 Lue l,;UmmitLee 

chairman concerned. 

Subsection 4. Patients admitted for dental-oral surgery shall be admitted to the 

services of a physician of the medical staff. An adequate history and physical shall be 

done by the physician on admission of the patient. This physician shall be responsible 

for evaluation and guidance of the patients' general medical problems while hospitalized. 

ARTICLE VI 

Committee Organization Function & Structure 

' Section 1 •. If any given department is considered too sm::ill to require monthly meetings, 

such requirement may be waived by the executive committee. Members of such depart-

ments, however, must attend meetings of other departments as described in Article VIII, 

Section 4, Subsection l. If meetings of the department are not held, then attendance at 

general staff meetings will fulfill the obligation of attendance. 

Subsection 1. Until such time as departments are large enough to have regular 

meetings, department functions will be carried on by special and standing committees 

who will meet monthly and report to .the executive committee. Committee duties will be 

those outlined under Article VII. 

Section 2. Assignment to Departments 

The credentials committee will recommend to the executive committee of the 

medical staff the departmental assignments of the medical staff. 

ARTICLE vrr 

Offic.··~rs and Committees 

Section l . Off iccrs 

.,.. 1 () -
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term of office shall begin on January 1 of the next year. 

Subsection 1. The President .shall' call and preside at all meetings of the 

Medical Staff except as otherwise provided in the by-laws. He shall be a member 

ex-officio of all committees and he shall have ,9e~eral supervision over all professional 

work of the hospital. 

Paragraph I. He shall serve a term of office of two consecutive years, 

and shail not be eligible to succeed himself. 

Subsection II. The President-elect shall be elected. one year before his term 

as President. His duties shall consist of those provided in the by-laws and those 
' 

assigned to him by the President. 

Subsection III. The Vice President shall serve a one-year term and shall not 

succeed himself. He shall assume all duties of the President in the ·President's 

absence. 

Subsection IV. The Secretary shall serve a one-year term and shall not succeed 

himself. He shall keep accurate and com
0

plete minutes of all meetings, call meetings 

on order of the president, attend to all correspondence and perform such other duties 

as ordinarily pertain to his office. If there are funds to be accounted for, he shall 

also act ,as treasurer. 

: ..... . 

Section 2. Committees . · .... 
.. •. 

Subsection 1. Committees of .the medical staff shall be' s tan.ding or special. 

" Standing committees shall meet monthly. All committees other thc:in the executive 

committee shall be appointed by the president. 

Subsection 2. The Exer::uti ve Committee shi:dl be m'ade up of five (5) membE'rs, 

consisting of the President, Vice President, Secwtary, President-elect or imrncdintc 
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Paragraph I. The immediate Pa st President shall serve a one-year 

term, this to follow his term as President, and to coincide with the first year of the 

two-year .presidential term. The President-elect' s term of office will coincide with the 

second year of the two-year presidential term. A member at large shall be nominated by 

the Nominating Committee and elected by the Medical Staff at its annual meeting. He 

shall serve a one-year term, and shall be eligible to succeed himself. 

Paragraph II. The duties of the executive committee shall be: 

I 

1. To act on any professional policy matters; 

' 2. To act in any advisory capacity to the hospital administrator 

in any matters pertaining to professional services within the 

hospital; 

3. To cooperate with the hospital administrator in securing 

proper execution of the approved professional policies of 

the hospital and in the observance of all rules and regulations 

relating thereto; 

4. To .meet monthly, and to present the minutes of these meetings 

to the full medical staff at their monthly meeting; 

5. To meet with the administrator at the call of either the com-

mittee or the administrator, and to consider any and all admin-

istrntiv_e-professionnl problems as they may arise, and/or to 

clear any such administrative mutters or proposals cont~mplated 

' 
ti)· be prr:-scnt·:·cl J<.1tcr to ,;:-i~hcr thP rnecliccil staff or thcJ 

to the rnut1_u1l int.crest:;, \','t.:·lf.lrn, or C'JncC'rn of r?itrcr or hrt.h. 

c:rrcu P~': 
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b. iu ! 1.;;., it: vv month.Ly all cu111rnittee r1:.;_µu1 L::... 
I 

7. To investigate any breach of ethics that may be observed by this 

committee, or reported to it by any member of the medical staff; 

8. To review records of any member of the medical staff submitted by 

th~ medical records committee; 

9. To keep the medical staff abreast of the accreditation program 

and keep members of the medical staff informed of the accredi-

tation status of the hospital. 

Paragraph III. The executive committee shall have the power to 
\ 

impose corrective and/or punitive disciplinary measures on a member or members of the 

medical stqff in order to insure high and generally accepted standards of medical care 

for hospital patients. 

Paragraph IV. These disciplinary measures shall not be imposed until 

approved by a majority of the medical staff in attendance at the next regular meeting. 

Paragraph V. The appeals process as outlined in Article III, Section f3, 

shall be available to members subjected to action of the executive committee and medical 

staff, as OL!tlined in Paragraph II and III above. 

Subsection 3. The medical records committee shall consist of at least 

three (3) members of the active medical staff. 

Paragraph I. The duties of the medical records committee shall be: 

1. To supervisE: and appraise the quality of the medical records, and 

2. To insure their ni,Jintc1wncc at the required standard. 

Paragraph II. This comir:iLt8e shull meet at least once u month and 

submit Lo the CXi:.!Culive committee a report in writing ·which will be made a part of the 

Ptclll:.:incnt n:?cord. 
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Subsection 4. The credentials commlttee shall conslst of three (3) members of 

the active ~taff. 

Paragraph I. Its duties shall be: 

1. To investigate the credentials of all applicants for membership, and, 

2. To make recommendations in conformity with Article III, Section S 

of these by-laws. 

Subsection 5. The joint conference committee shall be composed of the President 

and Vice-President, and two (2) members of the governing body, appointed by the chainnan 

of the governing body. The Administrator of the hospital shall serve as secretary of this 

committee. Another member of the medical staff may be appointed by the P rosident of the 

Medical Staff~ and another member appointed by the Board, by mutual agreement. 

Subsection 6. The tissue committee shall be made up of at least three (3) mem-

bers of the medical staff - usually the pathologist should sit as a member of the committee 

or ex-of fiqio. 

Paragraph I.· The duties of the tissue committee shall be to study and 

report to the staff, or to the executive committee of the staff, on the agreement or disagree-

ment among the preoperative, postoperative and pathological diagnoses, and on whether 
. 

the surgical procedures undertaken in the hospital were justified or not. This study will 

also include those procedures in which no tissue was removed. 

Paragraph II. The report to the executive committee shall be in writing 

on at leas1t a monthly basis. 

Subsection 7. The morbidity and mortality committee shall consist of three (3) 

members of the medical staff. 

Paragraph I. Its duties shall be to review rnonthl'y all cases of deaths, 

cxccssiw~ morbidity cind those casr~s involving uPP·:lront 111i~.rn1uni'lc;c:rncnt or l;1r:k of prnper 

consultation. This committ~e shnll be empov.rorcd to Cflll consultanta from .the vnrlous 
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. $• I dCeS set,. 

Paragraph II. This committee will report in writing to the executive 

committee which committee will make appropriate action and such reports to become a 

part of the records of the medical staff. 

Subsection 8. The utilization committee shall consist of the two (2) past 

presidents of the medical staff, with the inime,ii:• t"; pii st rr :·'.; id·~)nt !:- in<J chairman, re pre-

sentative of administration, the Pul:lic Health Director, and additional persons as may be 

called for special purposes. In the event the physician members are unable or unwilling 

to serve, the president of the medical staff shall appoint their replacements. 

' Paragraph I. This committee shall be empowered to: 

1) Set up guidelines for good hospital utilization; 

2) Develop additional means of collecting data for study as it 

becomes necessary; 

3) Provide for immediate review of suspected instances of poor 

utilization;. 

4) Recommend to the executive committee of the medical staff areas 

of-hospital work that may need special projects to strengthen its 

program;. 
' 

5) Cooperate with administration through the executive committee; and 

6) Treat as confidential all facts gathered. 

Subsection 9. Until departments are brge enough to have departmental meetings, 

the supervision of these departmentr. shall be carri(;d out by standing committees. 

Th':: members sll,111 be uppointed by tliL' pn-~sidcnt of the 
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' 

t dtdyxapil 1i.i.. 'l'he duues of H1ese cornrnillees SlldH involve formulation 

of rules and policies insuring high professional standards; there shall be supervision and 

review to insure the continuation of these standards. 

Subsection 10. An infections commi~tee shall be appointed by the president of 

the medical staff. Its duties will be to set up procedures to detect all hospital-acquired 

infections and to review these cases. The committee shall report to the executive com-

mittee; it may make recommendations for improving bacteriological control in the hospital. 

Subsection 11. Special committees may be constituted from time to time. 

Paragraph I. . They may be appointed by the chief of staff or upon 

motion and approval by the medical staff. 

Paragraph II. Their duties shall be set forth when formed. These will 

ordinarily involve a specific purpose with no on-going characteristics. 

Paragraph III. The committee chairman will be appointed by the chief 

of staff; he will report in writing to the executive committee. 

Paragraph IV. The special committee will be dissolved when its 

purpqse has been accomplished. 

ARTICLE VIII 

Gene'ral Staff lV~eetings 

Section l . The Annual Meeting 

The annual meeting of the staff shall be the last meeting before the ef1d of the 

fiscal ycur of the hospitc1l. /\t this mc(:~ting the retiring offic~rs and committcc~3 shall make 

such reports as may be desirable, officers for the ensuing year shall be elected and rec-

I 
ommendations for appointment to the various categories of the medical staff an\d assign-' . 

ment of prlvilcgcs and departments shcill be mnde. 

Srcticn 2. R1;guk1r i\·Jr:-ctin0s 

Subsection 1. Regular me~~tinq~:; of the nwdical st11ff :~hall be held monthly. 
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Sub~c~lion 2. AuuJ.Uu11d.1. .l.L~m or items mu 1 ue aaut::u lu i.11L~ 1..1J·-•1du und.::1 new busi-

ness" by unanimous vote of those members present. 

Section 3. Special Meetings 
• 

Special meetings of the medical staff may be called at any time by the president and 

shall be called at the request of the governing body, the executive committee, or by any 

members representing 10% of the active medical staff. At any special meeting no business 
' . 

shall be tratj.sacted except that stated in the notice calling the meeting. Sufficient notice 

of any meeting shall be a notice posted on the bulletin board in the staff room at least 72 

hours before the time set for the meetings, or telephone contact to the member at his office 

' by the secre.tary of the medical staff at least 72 hours prior to the time of such meetinq. 

Section 4. Attendance at Meetings 

Subsection 1.. Each active staff member shall attend at least SO percent of all staff 

meetings. A member may be excused by the executive committee for just cause. Absence 

i . 
from more Ulan c:rne-half of the regular meetings for the year, unless excused by the· execu-

tive committee for just cause such as sickness or absence from the community, shall be 

considered as resignation ftom the active medical staff and shall automatically place the 

absentee on: the associate medical staff. 
~ . ' 

Subsection 2. All members of the associate medical staff shall be e:x:pec:ted to 
I 

attend meetings with the same regularity as membe.rs of the active medical stafff 

Subs~ction 3. Members removed from active status because of a bsentee'.isrri may be 

! 
reinstated to active status by simple letter request provided that a vacancy on tj1e active 

I 
staff exists, and that the member has fulfilled his meeting requirements for the _l"'>reviClu r. 

calendar ye1ar. 
j 

Subsection 4. M~mbers of the honorary, consulting, and courtesy catc~J.--nies of the 
~ ~,, 

' ' ' mcclicul staff slull not be rt:'quir0d to attend 1w:~ctinqs. It i;:; cxrc~~tcd, hov.u.:vc·r., th·lt thc:y 
i 

will utlc·ncl and p:irlicip.Jtl~ in thcs<~ mE:Nin(J!> 1mk!r:-; undvni(1ilbly pr.::vc·nt..·d fr•:i!n·dcinq :"'· 
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I ... . 

,is to be presented for discussion at any meeting, shall be· notified and shall be required to 

lbe present. Failure to attend on receipt of such notice shall involve the penalty, In case of 

a member of ~he consulting or active .staff, of reverting to the associate or courtesy staff; 

and, in the case of a member of the courtesy staff, of forfeiting his staff membership. If a 

member is not present when his case is to be discussed, it shall be presented nonetheless. 

A member may request postponement of his cas~ for sufficient cause. In no case r.hall 

postponement be beyond the next regular meeting. 

Section 5 • Quorum 

' Thirty percent of the active medical staff shall constitute a quorum. 

Section 6 • Agenda 

Subsection l. The agenda at any regular meeting shall be: 

.A. Business 

. a. 

1. Call to order. 

2. Reading of the minutes of the last regular and of all .special 

meetings. 

3. pnfinished business. 

4. Communications 

l 5. New business. 

Medical 

6. Review of patients in the hospital with special reJetcnce to 

diagnosis, treatment and delayed recoveries; selec}8d cases 

discr:arged sinco the last conference with spcciol 'cionsld!~rntion 

of scl~c tod d,,,, th s , un lm prc>VC c! ca o•cs , In fcctlc n, +m ~l' C'' t«:>ns. 
. I 

. Nrors in cli.:i~1noscs, and rc:-;ults of. treutment; ~nd •v1nlyr0s of 

... 1 n -
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I· 
7. Reports of committees. 

8. Discussions and recommendations for improvement of the 

professional work of the hospital. 

9. Adjournment. 

Subsection 2. The agenda at special meetings shall be: 

1. Reading of the notice calling the meeting. 

2. Discussion of business for which the meeting was called.· 

3;. Adjournment. 

ARTICLE IX 
' Rules and Regulations 

The medical staff shall adopt such rules and regulations as r:nay be necessary for the 

proper conduct of its work. Such rules and regulations shall be a part of these bylaws, 

except that they may be amended at any regular meeting, following presentation at a 

previous meeting, by a majority of those present. ·A copy of such Proposed amendments 

shall be placed on the bulletin board in the doctors' lounge as soon as possible following 
. ' • i 

its presentation, to remain there until it is acted upon. 

effective when approved by the governing· body. 

~RTICLE X 

Amendments 

) .· 

such amendments sh~Il teOnie 
I 
I 

j 

! 
These bylaws may be amended after notice given at .any regular meeting of the medical 

staff. Such notice shall be referred to a· special committee which shall report at 'the next 

regular meeting. Approval by two-thirds of the total membership of the active m dical staff 

shall be necessary for adoption of amendments to the bylaws. A copy of such £? 
1

1 
pos'3d 

amendments shall be placed on the bulletin boar<l In the doctor's lounge as soonf a.• possible 

following its presentation, to remain there until it is acted upon. Amendments Jo made . . I 
I 
' -i;hall be cffr~ctive when approved by the governing body~ 
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Adoption 

These bylaws, together with the appended rules and regulations, shall be adopted at 

any meeting of the active staff following a thirty-day notification period. They shall 

replace any previous bylaws, rules and regulations and shall become effective When 

approved by the governing body of the hospital. They shall, when adopted and ~pproved, 

be equally binding on the governing body and the medical staff. 

RULES AND REGULATIONS 

1. The meetings of the medical staff shall be held as provided in Article VII qf the bylaws. 
! 

! . Except in emergency, no patient shall be admitted to the hospital until after a provi-

sional diagnosis has been stated and the consent of the administrator or his delegate 

secured. In case ·of emergency the. provisional diagnosis shall be stated as soon after 

admission as possible. 
/'"'" . 

3. Physicians admitting private patients shall be held responsible for giving such infor-.. 
mation as may be necessary to assure the protection of other patients from those who are a 

. I 
source of danger from any cause whatever, or to assure protection of other pa ti· nts from 

self harm. 

4. All charity patients shall be attended by me.mbers of the active staff and hall be 

assigned to the service concerned in the treatment of the disease which necess:tated 
, I . 

admission or in rotation if there is no service divi·sion. Pay patients shall be ttended by 

their own private physician. In the case of a pay patient applying for admissi 11, who has 
. :! 

no attending physician, he shall be assigned to the members of the active stuf:: on service .. 

in rot~tion. Physicians who are assigned patients shall be informed at that tine whether 

they ar.-~ admittc~d as chi::irity or pe1y pnttents. 

5. L:iborntories shall bf':! provided in the hospital to insur0 as complete scrv pe us 

possible. Ex<rn1inations which cannot b0 n1uc!c in tlh; hosr!tcil !:.ha 11' be rr.1.":~rrc< to' any ·)lJl"'." 

- 2.0 -
-264-

.' I 



established rate. 

6. Standing orders shall be fonnulated by conference between the medical staff and the 

administrator. They can be changed only by mutual consent of the medical staff and admini-

strator, and the latter shall notify all personnel conc~rned. Thes~ orders shalf be signed 

by the atte(\ding physician. 

7. All orders for treatment shall be in writing. An order shall be considered ;to be in 

writing if dictated to a graduate nurse or other authorized persons and signed by the attend­

ing physician. Orders dictated over the telephone shall be signed by the persoh to whom 
. . 

'dictated with the name of the physician per his or het_o·w~~-~ame. At his next visit, the 

attending physician shall sign such orders. 

8. Drugs used shall be those listed in the United States Pharmacopeia, National Formu-

lary I New and Non-official Remedies I British Pharmacopeia, or Canadian Formulary, with 

the exception of drugs for bonafide clinical investigations. Exceptions to this rule shall be 

i 
well justified. Unless specifically stated '?n the order sheet, the attending phrs.ician v . .iill 

order for narcotics , sulfanamides; antibiotics, barbiturates and sedatives will I_ expire· in 

48 hours and the order must be rewritten if drugs are to be continued. Orders f 'r anticoagu-

la tio ns are· to be written daily . 

9. The attending physician shall be held responsible for the preparation of al complete 
. lj . ,, 

medical re~ord for each patient. This record shall include identification date; ._·omplaint; 
:1 

personal history; family history; history of .present illness; physical examinati . 1; spect al 

reports suqh as consultations, clinical laboratory, x-ray and others; provision. 1 diagnosis; 

medical or surgical treatment; operative report; pathologic.:d findings; progress 1otcs; fin1.1 

· diagn<Jsis; condition on disd!.:irge; summary or discharge note; follov;-up ancl .:i ::ops:.· I" :. irt 
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10. A co111plete history and physical examination shall in all cases be written within 

24 hours after admission of the patient. Patients who are readmitted within 3 weeks after 

discharge for the same condition shall require only an interval note. Daily progress notes 
' ' . ' 

are .expected. cm all charts. Progress notes every· 3 days are required. · 

11. ·When s·uch history and physical examinations are not recorded before the 1Lme stated 
' ' 

for operation, the operation shall be cancelled unless the attending surgeon sta,es ln 

writlng that .such delay .would constitute a hazard to the patient. 
I 
I 

12. All records are the property of the hospital and shall not be taken away wl~hout 
, I 

f;lermisslon of the administrator. In case of readmission of a patient, ell previous 

records shall be available for the use of tho attending physician. This shall apply 

l 
whether the patlent be service or pay, and whether he be attended by the same physlclan 

or another. 

13. Except in cases of emergency, patients admitted for surgery under general 

. ' i ' 
anesthesia shall be admitted not later than 4 o'clock in the afternoon preceding 1surgery. 

In the case, of tonsillectomies, adenoidectomies and eye muscle cases, howeve 1

, 

admittance may be delayed until a reasopable ho.ur in advance of surgery, that 

same day of surgery, but only provided that necessary laboratory work ls done 

physical examination made within 24 hour~ immediately preceding such surgery ' 

I 

' 

the 

14. All operations performed shall be fully described on the records by the at· .nding 
'i 

surgeon. All tissues retnoved at operations shall be sent to the hospital patho~ gist 

unless the: oper·atlng surgeon obtains competent pathological examinations else'. here. 

The requisition occompcmying removed tissue sent to the pathologist shall indi ·· nte 

prC'.')pc>rntivc and post-op~rotivr~ dlagnosir. I und thi;, requisition r,hall be signed by the 

operating surgeo11. If pathological diaCJnosis reveal abnormal veirlnnca from cU lcal 

dingno~;is, these situntionr. rihnll be brought to the attention of tho Ussuo conrn. Hteo. 
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15. The operating surgeon shall obtain an as~c..;t.am v .. 

judgement, the procedure requires it, or if the rules of the department require assistance 

ln a given.procedure •. The operating surgeon should notify the patient of the use of an 

assistant. The assistant must bill the patient separately• Surgeons are exp~cted to 

! 
help thelr fellow surgeons if requested to do so. I 

16. Operating surgeons shall be in their respective operating rooms and reddy to 

cottul\tino~ 6petatlntj ~t tht:i tlme st;:,h~clul~d; and tn ~o case wlll the opetatinoi room be 
i 

• • • ' 1' • 

held longer than 15 mlriutes after the time scheduled for.the operation to begin. 
. ' 

17. Except in an emergency, cons ultatlons are required in the following cJses: 
i 

l. Poor risk, surgical; 

2. Obscure diagnosis; 

3. · Major obstetrical stirgery and first ce.sarean sections; 

4. Any operation that may interrupt a known, suspected or possible pregnancy, 

especially curettages; 

s. Sterilization. 

In additi~ri, to corisulta~ion,··the executiv~· committee's approval must be ob~ained for 
I 

Item Number 5. The consultant shall make his recommendations in every qase, such 
J 
~ opinion to be recorded on the c;hart preoperatively. b 

i 
~ 

18. Tubal ligations, vasectomies, or other methods of sterilization shalf be performed 

I 
only ln accordance with the· laws of the Commonwealth of Virginia. Excesf;ive 

! 
pcrfortn<onco o.f sterilization procedures shall be brought to the attention o the tissue 

committee. I. 

19. Therapeutic abortions shall be limited to those cases in whic:h thcr:'. arc dcflnite 

medico-pathologic indications, and all requests for such procedures sh<:11 .. be rnvi('•:,•cd · 

by tlw c:mE)cutivc committ!'.'f':! of the mGdical st.:1.:f. 

23 -
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for review of a case in which ho believes an abortion is indicated shaU. be accomµanieu 

by a ,complete medical record, including history, indications, and consultations reports .. 

All approved procedures must have· attached to the chart a release signed by the patient 

and spouse or responsible individual. 

20. In those cases in which a known, suspected or possible pregnancy ls a f9ctor, the 
i 

' . 
operation of dilatation and curettage shall be performed only when abortion is irlcomplete 

. . . . I 
as substantiated by the recovery of parts of the products of conception. In cas~s of 

inevitable abortion, accompanied by hemorrage in an amount sufficient to consti.tute a 

definite alld immediate threat to the patient's life, these cases shall be handletl 

operatively only after consultation with a recognized obstetrician, gynecologist, or 

surgeon. In addition to all the provisions above, the tissue committee shall review each 

month all icase records of abortions. 

21. In all other cases where a rule of the hospital requires consultation, the 

consultant shall give his services without charge if the patlent is unable to PtlY for them. 

22. Each member of the medical staff not resident i.n the immediate vicinity shall name 
. . 

a member of the medical staff who ls a. resident in the immediate vicinity, an9 who may 
i 

be called to attend patients in an emergency. In case of failure to name suchl associate, 
' ' ' 

the administrator of the hospital shall have authority to call any member of thb staff when· 

necessary. 

23. Pat;ie.nts shall be discharged only on written order of the attending phy: iclan. 

Telephone orders shall be accepted in accordance v1ith Rule Number 7. J\t th.· time of 

discharge, the uttcnding physician shall see that the record is complete, st1~'te his flnal 

c.lio9nosi,s, nnd ::;ign thc:i record. 

2'1. AftC"f di~1cl1argc·, records should be completed v.Jithin 10 to 1 S days. T! c medical 
., 
i 

record~ cor.1mittcc, v1ith th.:: approv~l ni t:w c:wcutivc committr: c, ::;hall t.:iJ~·~· such ~t0ps ,, 
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as are necessary to enforce this rule. At the time of the annual review of prlvUeges, an)· 

physician having records incomplete for more than slx months prior to that time shall not. 

be reappointed, but must reapply for privileges by letter. This will be eol')sldered ln the 

same way as an inith::.l application. 

25. Due to th3 nctura of the patient-doctor relationship, the notice of a~ institutional . . 
death should not be' given by C:ny represe1~1·tuUVe of the hospital to the nearest Of kin, but 

. I 

should be given directly to the a!tencling physician. He shall, in turn, no'tlfy the family 

of the deceased pr,rson ar.d shall slmultar.-:tously encle~vor to obtain autopsy permtsslon. 

No autopsy sh£lll be performed without written consent from the next of kln. 

26. No member of the staff sholl give to Ol" receive from another physician any part of 

the fee receiv~d from a patient. It is recommended that all physicians render separate 

accounts and issue sepcrnte receipts. 

27. The medical staff discussions at meetings held as provided for under.. Number 1 
·' 

of these rn~ .... ~ c:nd rogulet•.ons s!lall constitute a thorough review ~nd .analysis of the 

cllnlcal work done in t!ig hc!Jpitul, tncludin~ consideration of deaths, uniJproved cases, 
. . i· . 

l! 
infections, compl1."'.'"-..tr.on3, er1·0::-s ln dia:mosls and results of treatment fro~ among 

. ' f: 
11 

slgnlflcant cases ln ths hospttcl at the time of the meeting and signlflcant :cases 

dischc:ged slr.c~ tha last mooting; o.nd anwlysls of cllnlcal reports from ea~h department 
1! 

and reports of coinmit:::·~s of tho cctive medical staff. 

28. The hospit~l shnll admit p:if:ients suffering from all types of dtse~se · .. xcopt the 

following: • ':! 

a. 

b. ps}•chiotrlc cns"3s, uncompHcutGd; 

c. nlcchollc c::-i::cs; u:•~orn2)lica~cd •. 
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Above cases of patients may be admitted if facilities for proper c~re a.re availab!-: 
·;. .. ' .. : . 

Patients may be trea~~d only by physicians wpo have submitted proper c~ecle~tiRf~ ~~G. 

have been duly appolnted to membcrshlp on·L"\e medical staff. 

29. Except ln emergency cases, direct·responsibility shall test upon the.attendin; 
·:" :. ·. 

surgeon to ascertain that :proper opcratlve· authority has .been obtai~ed before procs~~-
. . . . . 

with an opera,tion. In emergency cases tnvolvtn9 surgery, however, the welfare o~ ·:· 
•, ' .' ·: ·;:· .. :·: '' '" ..... ·:. : .. ·.• ' ......... •' .·.~ .. :.·: . ,; .; .·.·::··. 

patlent shall not be ·je·opardlzed in this process •. :l'he .. gener~l guard tan ls necessn~~ 
' " ' . ' . ' ( .. ; i : 

an operative. panni.t in all case·~. lnvolvin9 min~(S ~ · 
·:·;·: :·.. :... . :·:.:;. . ..... ,!:~::.:~ .. ":1,\·~···\1,. 'riC 

30. M~dlcal St~ff .61saste{Assl9nments.. All physic~ans sh.:!lll be ~s.~.ign~ tO pos~~, 
. . ,.I·:; '·' ·.:, .i:· 

elttier in the hospital or ln the awdllary 'hospital,·· or in mobile casualty stations, e~d f ~ . . ' . · ... 
. ,. .. · . . . . . ·,1·· ·-·. ' . . 

ls their responsiblllty to report to their a'ssigned statio~s • · No physicians will pc::~,_ .... 
' ' . . ' ,'( . 

any duUes other: than those .assigned. The chief of the Disaster Emergency Medic:?.! ;.:.::.:::! 
' . . . '. . ' . ; . . : . . . . ; : , . . 

Surgical Services 
0

ln the ·hospital and th~. administrator ,of the hospital. wlil ·~~rk as n 't·s=~m 
. . . ., . ' . 

.. " coordinate activitles and dlrectLons. In cases ?f ev~cuatlon of patients from Otl') 
..... ·· .. ·.1: !' ...... ; ··;· ,. :-.:.. ' 

section of the hospital to another or evacu~t\on,from .hospital pr~mlses, the Chief c! ~:~~ · 
•: ', ' . '. • '.I ' \' , , ' :, ,· ! 

Medlca.l and Surgical S~rvlces durlng. the disaster will.authorlte the movement of 

patlents by dlrectlon of the admLnlstri:rtor of tho nospltal and chlef of staff. All p-:1~ ·. ·. ':; · 
' . . . . .... · '{ '· . . 

concornlng patlent care wUl be a Jolnt responsibU~ty of the cMef of the Medical c-":' ,• 
'•I . • :. • 

Surgical Services and/,,r tho chlcf of stnff and tho ;dmlnlstrator of the hospital: -

their absence, the deputy chlef v':".d a~~:~~~~ate ln E!t'11'Tl~·n~~tr~tto~, and next ln lino c:~ 

authority respectively. All physlci:1;~.r. on th~ mc. .. :ac~l st;:-:f~ or tha hospital spccift:::-::'.~".! 
. ' .: .. ,· .. 

agreo to r~llnquish direct ton oz t!1~ pr(1fqs~ional cc:re o! thci.c patl:2nts, service at''i 
. , · I . . ', I , ~. ~ , ' , , 

Priv"'te to tl·o c'·••<'!!I' o' t'·"" s .. ···'' rii t· 11 ,., r.·~.,.,, .... , .. l'"'···· •'"'"l'"Y "A',.,...iical "11d Surc·i·c .. , '91 I • .... ..,....., . ._ "' 1._· .... "9\.'-4•'" ..... ,,,.,;.. .~;.;.1'..-""'•'··• .d11l,~\j\.,; ··~ 1v; ... ·.1 ' t~ _, • .... ····' -
ln cascn cf S\.1Ch em~1··?C\1cy. . . 
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31 * Reco~nlzing that patients charts are the property of the hospital, authority i.s 

. i . . . 
hcreby·91ven by members of the medical staff to the·hospital to release pertlnetrt: 

lnformattori from patients charts to other physicians and/or insurance companies,.. 

blue cross 1 associatforis, and ariy other recognized persons or agencies, provided· 

however I authorization is signed by the p'attent .. · In the instance Of a request 

appearing to be unusul\l in chatcietar, the att~r.dlng physician shall ba contt.cted. ·i T:-:~ 
. . . ' ...... 

right of direct inspeeU9n of patlents' c:harts shall not be glv~ to any thtrtl pr.fty I u•~l~ss 

' specific permission is obta~ncd from E)ach patle11t hl each lust~C'O' where- dlr~et ln~~j.J~t1.'Wl 

is thought' to be necessaty .. 
. .. ' I 

32. TheiresponslbUity for the p~·ofesst<?nal cue of the patient is solely that ol tile 

l 
attending physician of that patient, The chief of service or the President of the Medica~· I 

Staff has neither ·responslblllty nor llablllty to any patlutlt soioiy by vtttue of hlt 

posltlon~, 
. ·; ... ~ . 

'· 

33. It is the· responslbtllty of th$ Govo:ntng Bootd of the hospital 'to ascertain that tts 

employ~e,a are properly trained and capable of perfottnln-; thelt duties. 

34, Th~se rules and reguh~tlons shall become eftoctlvc ·when ~dopted by the active 

sta!f at ~regular meeting 1 and approved by tbe Governing Boerd• 
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D4ted:_.....::;1.-a.-.nu_.7JIY--=-_2_1.:.., _1_s_10 ____ _ 

APPROVALS 

·cilibf of Staff 

°"'·.t- L.\ .. ~_.· ' ~\ ' \)..... • "'' ~ ;;J"l .! J.i C ~-1" :/ 
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