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COMMONWEALTH OF VIRGINIA:

IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY
BETTY J. BLY

14602 Ecstman Street
Weodbridge, Virginia 22191

Via
JOHN C, RHOADS, M:D. -
120 Surveyor Court

Manassas, Virginia 22110

B Defe ndant

MOTION FOR JUDGMENT |
| CQMES NOW the Plaintiff, BETTY J. BLY, ond moves this Court

for Judgment agairst Deféndanf, JOHN C. RHOADS, M.D., in the amount of
TWO HUNDRED AND FIFTY THOUSAND DOLLARS ($250,000.00), and os
ground therefor, respecffu“y states as follows:

1. That of'all times hereinafter mentioned, Defendant was and
s;till is q ph_yéiéian dullyb li:cens_ed fo praciice medicine i.n the vCommonwedlfh
of Virginia.

2, That sometime prior to October 28, 1970, Plaintiff had
éngaged Defendant, as d physician fo treat her professionally, and to
|;')erform a hysterectomy.  Prior fo performing the hysterectomy, Defendant
advised Pléinfiff a h_))sterecmey was necessary bui; failed to advise her of any
pﬁssible risk, complications,or dangers of the opefaﬁon.

3. That on October 28, 1970, the Defendant performed surgery on
Plaintiff a:nd negligently severed tubes leading from the kidney to the blodger, , .
which impaired the functioning of her bladder and kidneys and ureter and
fequired Plaintiff to und;argo subsequent surgery for the co.rrecfion and repair

of the said condition.
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4, ‘Th‘cf. Defendant's surgical and medical treatment of Plaintiff
failed fo meet and conform to the usual and customary standards of medical care.
5. ‘."'l.'h.oi' as a aifecf and pioximate result §f the neglig'en’ce of the
Defendant aforesaid, fhé'quinfi.ff became perm.cnenfly sick, sore, and disabled,
and has suffered, s_i'ilvl suffers ana will in the future continue fos'uffer great
. physical pdih, sh'oick',"an'd mental anguish, and has lost amounts of time from
her employment _a_n'd.s.h'evhcs' incurred great me&ical and hospital experses,
and her life- é_x‘pecfonc':y. ha§ béen shortened, all of'which has been directly
and pl;oximc.lrh.a.lyv'.'c:‘ngjsed‘b-)) the negligence of f‘he.Defendcnf herein named, as
aFon’ésaid. . ‘ | | |
WHEREFORE .yourl quinﬂff respectfully prays that she be cwardgd
a ludgmcnl’ agmmf ‘he Dc endanl’ for the amount of TWO HUNDRED AND FIFTY
: THOUSAND DOLLARS ($250,000.00), plus inferesi‘ from i'he date of the injury

to Plaintiff, pursuant fo 8-223 of Virginia Code of 1950, s amended, plus cosfs.

(et By

by counsel

MHDW

EARL H. DAVIS .

Coursel for Plaintiff _
810 - 18th Street, N. W.
 Washington, D. C.. 20006
347 2121

> .
/ﬁCK'H OLENDER
Of Counsel for Plainfiff -
- 910 - 17th Streety N. W,
Washington, D. C.. 20006
296-8984
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JURY DEMAND

Plaintiff requests frial by jury as fo all issues.

/A

BETTY J.VBLY”

by councel

&é H _DMM_,

EARL H. DAVIS

Counsel for Plaintiff

810 - 18th Street, NoW.,
Washington, D. C - 20006
347~ 912] . .
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LAW CFFICES
~PER, LRANOT,
~35 8 O'HEAL

| Jurors was called, sworn and examined by cou: : and counsel on

VIRGINTIA:

IN THE CIRCUIT COURT OF PRINCE WILLIAM_COUNTY.

BETTY J. BLY,

- Plaintiff

Ve . »I . LAW No. 5862

[T

'JOHN C. RHOADS, M. D.

Defendant .

JUDCMENT ORDER

THIS CASE came before ihe Court for trial on the'mérits on
'Wednesday, Jﬁne 26, 1974 and the litigants_were prcsent.in cc:rt
. R . . :

: : o 7. . )
personally and with their attorneys. Whereupon a pancel of 13

ygii gigé. Tﬁe paneal beihg found acceptable to court and « .unsal
each siaé then-sfrﬁék th;ee and the remaining seven jurors were
'élaced onn t}éir.oéths to Qell and truly =y tho ‘ssués arawh._
 :Aftervopéningvétatements of counéel the plaintiff began
présehﬁétion of her évidence through witnesses and by documents

s SR\ : :
and upon certain proffers advanced from time to time and then-

‘rested her éaée;

Wheréupon the defendanﬁ,'by andlthrough his'atforney, moved
the court.té étrike the evicence and to grant summary judgment. -
After due arguﬁents‘the motion wasrgranted and the caSe dismissed;
'Qheréfore- '

ITﬁAPPEAkING TO THE COURT that the defendant's‘motiop to
strike the évidence_and'toténter ﬁp summary judgmn nt in favor of
tbe defendant appears to be meritorious cnd.ought to be grant.d;
it is fhérefdre  | |

ADJUDGED AND ORDERED that the defendant's motion to strike

—4-




LAW OFFICES

SLENKER ERANDT,
JENHINGS & O'NEAL

- 1012'NORTH UTAH STREEY

. ARLINGTCN, VIRGINIA 22201

822-4670

SEEN AND EXCEPTED TO:

the eVidensevand for the‘entry of summary judgment ought to be,
and it is héréb&, granted, and this case ought to be, and is
hereby, dismissed with costs herewith awsrded the defsndant.

| To thé foregoing action éf the court plaintiff, by and
through her‘attornéys duly notes her exception. |

Sighed and entered this ‘day of July 1974.

JUDGE

-

EARL H. DAVIS
JACK H. OLENDER
MARDEN G. DIXON.

By ‘Z;;4€ /147£szﬁéx

Earl H. Davis,
Counsel for the Plaintiff

SEEN AND AGREED:

SLENKER, BRANDT, JENNINGS & O'NEAL

By _ A
Norman F. Slenrker,
Counsel for the Defendant




" VIRGINIA :

IN THE CIRCUI? COURT OF PRINCE WILLIAM COUNTY

BETTY J, BLY,. : )
Platintiff. )
‘ - V8. . . ' 5 LAW NO, 5862 '
. JOHN C, RHOADS, M.D. ) o |
- beendant ;
; NOTICE OF APPEAL - !

o 'AJO‘zN C. RHOADS M,D, Defendant
; % Worman F. Slenker Esq.,
Altorney for defenaant

1012 Korth Utah Street.

i Arlington, Virginla 22é01

‘ NOTICE IS HEREBY GIVEN, this 12th day of August, 1574, that

)

¢ the plaintiff, Betty J, Bly, by counsel of record, hereby appeals

E to the Supreme Court of Virginia, from the Judgment Order of the

= r—

Y tpial Court entered herein on July 13, 1974 grantinc the defendant

otion to strike the evidence and entering. summary Judgment for the

[ ;

; 22;;1/34Z<£;H/ﬂa

G . S ' o Earl H, Davis,

b . , Of counsel for plaintiff,

o 810-18tk Street, N.W, -

' : : . Washington, D. c. - 20006
BN 347-9121 "

: or - ?
5914 Westchester Street,
i » Alexandria, Virginia, 2~310
o o 971-6169 ]

ASSIGNMENTS OF ERROR - | |

: defendant hereln.

t1l. The tripl Court erred in withdrawingvthe issue oP neglig=nce i

i from the Jury by granting defendant's motion to strike and in ente*

- inc sumnary Judgment for defendant. , o | , 1

i

2., ”he trial Court erred in wlthdrawing the issue of informed consc

‘.J'irom the Jury by granting defendant's motion to strike and in ente;

'Einb summary Judgment for defendant, B ' - . f

i
i

,;3- The trial Court erred in restricting the evidence on the standal

\,/7/4 of care and in restricting and excluding the testlmony of Dr.,Louic
. l

i?Gerstley that the defendant violatea the minlmum standards of any ‘

" specialist in gynecology. -

-6-




E 8. The triel Court e;red in denydng the sdnission into uvidence

" of che deposition of Dr. Marshell Bagley and in Aefusﬁno to permit f

! encouraged &nd acqulesced in ‘said departure.

:fg

27 and 28,1974, 1s being £iled sipultancously with the Notice of L

: rules vhich the defendant had agreed to adhere to for the beneflt

" had prior kinowledge of the witness! departure fiwm the Staté, and

: limine) %o block any reference to the Richmond Screening pan81 8

4, The trial Court crred in restrictlng ond in wcfusing to admit

staff .
testirrony concerning the medical/hospital by-lava and accreditation

of the patient,
5., The trial Court erred in the conduct of the tﬂial by 1ts rulings
on'the evidence, 80 that the cumuln tive effect was Ege preclude thL

plainti1f irom presenting the appropr‘ate rP]eVdnt c*euibTe cvﬂlenke
necessary for a fair trial. ) ;;; o ,:  _' “. %

6.. The trlal Court errPd in reat;jcting and exclud1ng the‘aamtssion
of the defendant's prior SLatGantB made in his pre e-trial Geposition
which . re *nconsistént wjth nie trial festiwony. _
7. The trial Court erred in prohibitjng the pldintiff from e‘abininf )

uhe defendant on the plaintiff's couwrse vhile in the hos spltal,

the plaintiffvto prove that the defendant,‘the real party in Interes

!
!
1.

The trial Court erred in refusing to peral® Steven Blood,D.0.,

—fa

to ueSuify as to his care of the plalnuiff and 1ts causal relation-
f

ship to the culpable care of “the defendant. : _;
|

10, The Court erred in fajlinb to grant a qunxet oxder (notion in!

herring.

STATEMENT RE TRANSCRIPT OF EVIDENCE ﬁhD PdOCLEDTNGS

|
‘
! .
t
l
l
l
l

Plaintlf’-appellant srates pursuant to Rule 5:6 of the Rules ;
of the Supreme Court that the OLfiCial court—reporuer 8 transcrtpt

of the evidence and proceedings 1n this case, as reported by Deo"

Acporting, in three (3) seperate volumes covering the dates June 26

H Apvesl and Assignments of Error, with the Clerk of. the trial Coqrt

=/ WA

Tarl H, Davis,
of counscl for plaintiff*

_7- ' : ;




 Mr. Clerk :

; of the Rules of the Supreme Court, you are instructed to file as

i rejected), - I /5:7 ,¢é? Ceh

' W.l-“.i: ' : S Of ucunael for plaintiff

. and Adi1tional Designation of Record, vas mailed, thie 12th day of
: f ﬁugust 1974 by first class mall, postace pi cycid to Io:xan F

. Slenker msq.,-attorney for- defendLnu, 1012 horth Utah Sbreet

: 2 ﬁﬂl*nrton Virginla 22201 , S lzfpnﬁjéé%594

| £DDITIONAT. DESIGNATION OF RECORD

art of the Record on Appéal herein, the premtrial deposition of .

p
" the defendant, Dr. John C. Rhoads and the deposition of Dr,Marshsll
3

agley, together with any and all exhibits (whether gdmitted‘or

-" : : : . Psrl H, Davis,

CERTIFICATE OF SERVICE

I hereby"certify, this 12th day of August, 1974 that copy

ﬂ of the foregoinf and attached Notice of !ppeal Assi5nments of Frrori

Yarl H. Davis,

810-18th. Street, N.¥W.
Washington, D.C. POOOS
347 9121

e

5914'Vestch93ter Street;
Alexandria, Va. 22310
A"97l~6169

In addition to the official papers deslgnated by Rule 0:B

x
‘_
B

Of counsel for pJainbiffr 




[

132

‘predicated my decision to operate on Mrs. Bly and what I

did to Mrs. Bly, I believe.

BY MR. DIXON:

Q Wait a minute.

THE COURT: iLet's have the Reporter repeat the
question. |

(Thereupon, the Reporter read the guestion back
in Opeh Court.) |

"Quéstion.  Doctor; did ydu“intend to Suégest to
Mrs;‘Bly.that if the exploration revealed thefé were no
abnormalities in the uterus then you would not remove it?"

THE WITNESS: When I talked ﬁo her I stated
that she had this mass in hef:abdomen,and the fact she had
had previous pelvic pain for a number Of years, and the
fact that following her. discharge from the hospital in
September, my diagnosis that was made was that she could
have had eithef'pelvié,inflammatory disease or
endometripsis.' Now, these two conditibns on occasion
predicate that if you remove the tubal ovary you also
remove the uterus_if there is pathology presenf in the
abdomen.

So I told her that there was a possibility,

depending on the extent of her diseasevprocqss, that

DO REPORTING
931.3434
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possibly a hysterectomy would have to be‘carried out at
thaﬁ.time.
BY MR. DIXON:
.Q tOkay .
Let me make sure tﬁat I cl#rify one thing,
Doqtor.. Did you specifically tell her that you intended
to remove a normal uterus if she had pelvic inflammatory
diseasef
A I =- I told her that if the extent of the.

disease was such that it involved the uterus and the

tubes and ovaries that a hysterectomy would be carried out.'

Q = Incidentally,Doctor,is there a medical treatment,j
as opposed to a surgical treatment, for belvic
inflammatory disease?

MR. SLENKER: Your Honor, I am going to make an
objection to this questidn because there isn't any theory
of recovery advanced by the plaintiff in_this case based
upon alternative treatments. The two grounds upon which
the‘plaintiff éomplains are set forth in thé motion for
judgment. It says nothing about alternative treatments.
In other words, there is no claim here that he.went the
wrong way in treating it. That's notan issue in the case,

as revealed by the pleadings. So I think it's immaterial.

R L 210-

DEO REPORTING
931.3434
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MR. DIXON: Your Honor, there is an issue of
whether she was ever given a propér choice. That is an
-inforﬁed consent issué;

| VTHE CdURT:. I,will overrﬁle your objection,
Mr. Slenker.

MR. SLENKER: May I have an éxCeption?

THE COURT: VYes, sir.

BY MR. DIXON:

Q Is there a medical treatmenﬁ as opposed to a .
surgiéai treatment for pelvic'inflamméfdry disease?

A Yes. There are medical and surgical treatments
for that disease.

Q  Did you attempt any of those treatments with
this patient?

A The attempts at conservative management had
been previously tried.

Q Now, iet‘me be more specific.. Did you recognize
treatment with antibiotics as a treatmént for pelvic
inflammatory disease?

A Yes. That is a modality of treatment for pelvic
inflammatory disease.

Q Did you ever'éttempt to treat Mrs. Bly witﬁ

antibdiotics?

DE&lﬁPORﬂNG
931.3434
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14

15

16

17

don't know the specific names, but they had been given to

135
A No. At that time I felt that Mrs. Bly didn't ng
antib;ptics._ |
Q. Did you.ever-offer her fhat choice?
A I felt that Mrs. Bly had already been‘treated |
this way with antibiotics in the service and by other

physicians with no appreciable benefit.

Q - Do you know what antibiotics she received?

A She had antibiotiés‘by service doctors.

Q Do you know specifically'what antibiotics were
attempted?

A There were some broad spectrum antibiotics. I

her.
Q Do you specifically know which.antibiotics she
received?
A I believe she received broad spectrum antibiotics.
Q Doctor, do you know the names Qf»the antibiotics

which she received?
A I do not. I can refer to them in the record if
you care for me to do that.

Q Doctor, would you please tell us briefly which

antibiotics she received?

A She received Achromycin on August 26, 1968. She

c=12- - e e e
DEO REPORTING
931.3434

ed
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‘the antibiotics wére. given for.a.furuncle .at:that time, So {

136

took =-- there was a reference in June of 1968 that she had

taken antibiotics with relief of her stptoms; However,

pelvic symptoms subsided.

‘Q  So the antibiotics were successful in treating
her pain?
A In 1968 she had antibiotics again which offered

her temporary relief from.her symptoms. But at that time
shé.didn't have maéses present. She qidn't-have tumor
present at that time. So she had had previous éourses of
conservative therépy with'ahtibiotics. _

Q ' Incideﬁtﬂlm"thére are a number of bacteria
which are sensitive to one antibiotic ‘and not sensitivé to
another; isn't that right?.

A That is true.

Q Often_you have fo try more than one type of
antibiotic in order to find an anfibioticlthat is sensitive
tO'theiorganism that you are attempting to treat.

A That is true.

Q Doctor, is there a medical treatment, as opposed
to a surgical treatment, for endometriosis?

A Yes, there is. \

Q Did you ever attempt that with Mrs. Bly?

DEO REPORTING
931.3434

he
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A - No, beécause of the same reasons.

Q Now, Doctor, calling your attention to your
preparation of Mrs. Bly for éurgery,_you did offer her a
boék'wﬁich.described a hysterectomy; did}ydu'not?’

A ‘That is correct. | |

Q Did you ever tell Mrs. Bly about the complications

THE'COURT: Is there any objection to the
introduction of this.book?
MR. SLENKER: None whatsoewar) .
THE COURT: All right.i Let's'héve it marked as
6 and received in evidence as 6 at.this time.
(A booklet was marked as
Plaintiff's Exhibit #6, for
identification, and was received
into evidence as Plaintiff's
Exhibit #6.)
BY MR. DIXON:

Q : Doctor,‘i show you Plaintiff's Exhibit 6 and ask
you if that is a copy of the booklet of the type which you
gave Mrs. Bly?

A  Yes, it is.

Q ‘Okay.

| Doctor, other than the mateiial which you found

in that book to discuss with Mrs. Bly, did you ever tell

Mrs. Bly about the other risks or possible complications

DEO REPORTING
931.3434
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from a hysterectomy?

‘A' Yes, I did.

Q Did you specifically tell‘Mrs.vBly of the risk
ﬁhat a ureter could be obstructed.during the surgery?

A I told Mrs; Bly that there cbuld be injury to
other organé at the time of her surgery. in addition,‘I

also told her that there could be other complications with

 .regards to her surgery.

Q . Doctor, I call your attention_to your deposition

at page 51. At that time the questioh was asked you,

"Okay. ‘Now you have told me that a few minutes ago that

" you thought you had told her the nature of the operation

and so forth. lI'dvlike now to have you just tell me
everything that you told her and the same detail that you
told her."

Wasn't your answer as follows? "I told her that

. we would do an'exploratory operation,and'that probably we

wquld remove hér uterus, and her left tube and ovary, and.
this would entail an abdominal operation. And if we took
hervuterus out she wouldn't'have any more children and she
wouldn't have any more periods. And we might possibly
haQe ---there was a possibility here, I think,»that we

might have to take her other ovary out. But I wasn't sure

-15-

DEO REPORTING
931.3434




sir?

of that until we got in there.

"But I told her what would happen if she had her

womb taken out,and what'WOuld happen if the left tube and !

'OVary were téken out, and I gave'her that pamphlet that’sheé

could read over so that she would understand the situation
and thé'operation."

That was your answer so far, Was'it not, Doctor?
Weren't you asked, "Did youutell her anything else at that

time that you haven't now told me? Answer. I don't

believe so.". !

Was that youf_ahsWer at that time? g

A That is what you have-there¢ 'But'that could be

misconstrued the way that is stated. But'I had -- I had

talked to Mfs.'Bly on several occasions as to what her |

operation would be and the complications that céuld arise
from her surgery. |

Q Did you specifically mention. damage to the uterus,

A TQ the uterus?

Q Excuse me, to the ureter.

A No, I didn't mention that specifically.

Q Did you specifigally tell Mrs. Bly then there

was a risk of up to one to two percent of obstructihg a

-16-
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ureter during this form of-surgery?

A ‘No, I did not.

- Q But this form of surgery does have a risk of
up to that percehtage rate, does it not?

A | Yes, it does.

:Q You did tell Mrs. Bly that if her ureter was
obstructed that she may have to carry a nephrostomy.tube
around draining urine out of her side for three months,i
did you? |

A | I .did not.

Q You didn't tell her it would entail additional

time off from work and additional medical losses from that

procedure?

A I aid not.

Q Now, Mrs. Bly was admitted to the hospital in
October on what, the 27th, sir? | |

A Septémber 27. September 27.3; or no, it was
October 27.

Q She came in on the evening before surgery and
was operated on the ﬁext day; is that right?

A Yes., | |

. ' . g
Q You reviewed the operative consent form and

that said exploratory laparotomy with the word either

probable or possible hysterectomy; is that right?

DEO HEPORTING
931.3434
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141
A V‘Yes.
Qv' Her signiﬁg that consent form was based on the
things that you have already described that you told her?
| A | Yes, |
'MR. DIXON: Your Honor, I wonder if.I might
approacﬁ'the bench for just a moment with counsel?

(Thefeupon, the following proceedings were had
at tlke bench by Court and ¢ounéel out of the hearing of the
Jury:)

MR. DIXON: Your Honor, I can see that.ét the
rate I am goingHI am not gdingvto be able to complete the
examination of Dr. Rhoéds that I had intended‘to, and I
would like.fhe_Court'é permission to complete a
sufficient amount of examination with Dr. Rhoads to where
I am satisfied that I have a foundation for calling"

Dr. Blood, with the right to recall Dr. Rhoads thereafter
in order to complete my examination.

I appreCiate the situation that what we are .
doing is breaking up his testimony. We are in a time
bind. Dr. Blood is lea&ing town tonight. I do want to
give him an opportunity to tegtify before he leaves.

| MR. SLENKER: I make objection to it, if Your
Honor please. All of a sudden we are in a time bind. But

-18-
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MR. SLENKER: May I have an exception?

THE COURT: All right.
BY MR. DIXON:
Q  Doctor, were you the only operating surgeon in

the operating room when you operated on Mrs. Bly?

A Yes.
Q You didn't have a doctor as an assistant?
A 'No. I had a nurse as an assistant.
Q Is a dgctbr qrdinaril&.more skilléd in assisting

a physician during the operation because a physician has

had more experience and background in éurgical procedure?

A It depends on the nurse and it depends on the
doctor.
Q As a usual matter, the doctor has more skill,

does he not?

A USually, yes.

Q When»you operated on Mrs. Bly you performed your
exploratioh-by looking into the pelYic cavity; is that
right? |

A That is right.

Q ‘You did that to start with?

A Yes.

Q When you looked into the pelvic cavity, the

o -19-
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pelvic organs, you found a gyst in the left adnexa; is
that right? | |

“ A That is right.
Q  This is in the adnexa? |,
A This was in the ovary. It's an ovarian cyst.
Q Originally, you thought it was an'endometrium,

did yéu not?‘

A I thought by looking at this there was a
pbssibility that could be it.

Q The right adnexa was normal?

A The right adnexa appeared better off than the

left one.
Q ,Did you state the right adnexa was normal?
A I believe in my operative report it was normal.
Q You stated in your Operative report the uterus

was normal?

A The uterus appeared normal, yes.

Q You stated immediately thereafter in your
openativé report, did you not, that "beéause of the
patient's continued pain and discomfort, we decided that
a total hysterectomy and é léft salpingo-oophorectomy
should be carried out"?

A That is correct. .

| -20-
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| Q Then you‘proceeded to remove thé uterus, the
left tube, £he left ovary, and the ieft.broad_ligament;
is that correct? | | "
A RémoVed the left tube, and.oyary,_and the uterus, !
yes. |
| Q Did you not reﬁove the left broad ligament?
A Well, the tube and ovary are located in the left
broad ligament.
Q They are attached to the left broad'ligament,
are they not? | |
A That is correct.
Q In this particular case, the enlargement that

you had found in the adnexa prior to the surgery was this

- mass which later turned out to be an ovarian cyst; is that

right?

A Wéll, it turned out to be an ovarian cyst, plus
an enlarged adherent ovéry to the posterior portion of ﬁhe
uterus. | |

Q » Didn't you state in ‘“ryour operative report that
the matter was attached to the left adnexa?

A The mass was in the left adnexa; that's right.

Q This tissue ﬁhat was removed was sent to the

laboratory for a pathologist examination, was it not?

.21-
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A  That's correct.

Q .’Thé uterus was 75 érams?

A ‘I don't remember what it weigﬁed.

Q Seventy—five grams is_the norﬁal weight, is it
not?

A I'm not sure. Ifd have to check on that. I'm

hot sure about thé normal weight of it.-

Q When you observed the uterus in thefe did itﬁ
appear to be of normal size? |

A The uterds appeared to be ndrmal, but there was

an adherent left adnexa to the uterus.

Q Did the uterus appear to be of normal size?
A It‘appeared to be of normal size, yes.
Q The adnexa consists of the material lateral to

the uterus, does it not?

A Yes.

The adnexa is the tube ih the ovary.

Q The pathologist's report indicated that the
intemior of the uterus Was normal, did it not?

A Yes.,

Q The pathologist's report also indicated‘that
there were some thin delicate fibrous adhesions in the

upper part of the body of the posterior aspect of the
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uterus; did it noﬁ?
MR..SLENKER: Where are you reading from?
THE WITNESS: I have it right here.
BY MR. DIXON:
Q Do you have a copy of the pathologist®s report,
Doctor?
A I may have it in here. I'm not sure.
Yes. Left tube and ovary are attachéd, are
adherent to the posterior &spect of the boay‘of the uterus

by broad thin. fibrous adhesions.

Q Thin adhesions can be dissécted apart, can they
not?

A Yes.

Q - It would be possible for you to remove the left

tube and ovary and leave the uterus intact, could you not?
MR. SLENKER: I object to what is possible, if
Your Honor please. I think anything is possible.
THE COURT: Objection sustained.
BY MR. DIXON:
Q Doctor, weren't you techhically‘capable of
dissecting through those thin-fibroqu adhesioﬁs and
removing this left tube and ovary?

A Yes.

-23-
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A She didn't have an cobstetricél brobiem at
that time. | .
Q She was post-operative from the surgery you
performed,'wasn't she?
A Yes, I reﬁained interested in Mrs. Bly
throughout that hospital stay.
Q -You continued to see her on a daily basis, didn't
you? |
A I saw her nét on a daily basis after Dr. Bagley
took over, but I;Went to see her maybe every other day I

would say.

Q. That was necessary because of the surgery that

she had which you performed, was it not?

A ' 'Yes. I think by the séventh or eighth day most

of the surgery that I had performed on her was fairly

~well healed up, so Dr. Bagley took over after that.

Q Incidently, did you ever have any knowledge
prior to Mrs. Bly's case of how much time would be lost

from work or how much medical expense would be involved if

~a ureter was blocked in a patient?

A  That crossed my mind, yes. The economics is
always a part of our profession, too, you know.
Q Part of those economics involved the cost of the

. =24-
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hospitalization‘and-the medical care that would be

necesséry if such a complication'occurréd;'would it not?
A Yes. |
Q When you called Dr;Baglev in you recommended

him as being a éompetent_physician to Mrs. Bly, did youv

not? |

A Yes, I did.

Q Were you familiar with the practices and charges

of Dr. Bagley?

A No.‘ I didn't - I didn't go into those in
any detail. I called him in because he‘is'a very.
competent urologist.

Q Did you ever have occasion to determine how
much the doctqr's expenses were from Dr. Bagley's
treatment?

A No, I didn't.

'Q  Are you fémiliar with what hhequualfand

customary' - charges of urologists are?

A 'To a certain degree I am, yes.
Q Is an office . call of $10.00 a reasonable
charge?

MR. SLENKER: Objection, if Your Honor please.

I don't think this is the appropriate way to get the

-25-
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witness --

THE COURT: (Interposing) I will sustain the
objection. |
MR. DIXON: Okay.
BY MR. DiXON:
Q Doctor, did you have familiarity in 1970 with
the uobsfetrical care and gynecological care in the D. C.
area so as to state whether it waé a medicalvcommunity
sihilar to Prince William County insofar as the standards
of obstetrical and gynecological care afe concerned?v
A : Would you state that again, pleése?
(Thereupon, the Reporter read the precéding
question in open court.)
THE WITNESS: Yes.

BY MR. DIXON:

Q  Did you find that the ' obstetrical and gynecologi

cal care of-the medical community of the District of
Columbia was similar to that of Prince William County?

MR. SLENKER: I objéct, if Your Honor please.
The test is what is it here.

THE COURT: I think he can testify as to

whether or not he found that it was $imilar to that. Then

he may answer his question as to whether or not that is

-26-
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It says the impression down at the bottom is
infertility, is it not?
A Yes.
Q Secondary to dysmenorrhea?
A ‘ Right.
Q lThen'below that is the course of treatment

suggested or undertaken by the military physicians, is it

‘not?

Q  What are those?

A Edrisal. He gave her Edrisal, which is a pain

medicine, pain medication, for three months.

Q And he also put her on an infertjylity routine,
did he not?
A Yes.

Q All right, sir.

Now, then, the next entries in hér hospital
record that she‘brought to you are on the 12th of April,
'68 and the 26th of Apri;, 1968, I believe.

A Twenty-fifth.
Q Sir?
A It was the 25th of April.

Q Was the 25th of April of '68?

-27-
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those boils, if we know?

A

Q

the furuncle?

A

and ointment to place on it. And then she was seen again
on the 25th of April. And it was incised and drained at
that time.

for the furuncle.

Q

 Yes.

217

All right.

Those visits had reference to a furuncle, is it?
Yes.

What is a furunCle?.

It's a boil on the right arm,

Is it a form of infection?

It's & form of infection, that's right.»

All right.

Where does the infection come from that causes

It usually comes from skin bacteria.

Did she receive any antibiotics at the time for

The first wvisit: she received just compresses

And she was given Baeitracin ointment again

Is that medication any kind of an antibiotic?
It's a local antibiotic.
All right.

.

In ointment form.
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Q- Allvright, sir.

Did she then return on the 29th of April, 1968,
concerning this furuncle, and, if so, was she then given
éntibiotics fér it?

A Where was that?

Q  April 29, 1968. It looks like this

'(indicating). It should follow right after April 25.

A Oh, here we are.
Q That's it.
A Twenty—niné. The furuncle was draining a small

amount. The drain was removed and the pétien£ was
developing anothér one on the left face and lower iip.
So a culture‘was obtained. And she was placed on
antibiotics, Tetracycline, 500 milligrams, four times a
day,for two days, and then 250 milligrams, four times a
day, for six days.

Q Will yéuAtell the members of the Jury how did
those dosages of Tetracycline line up with reference to
whether it's a stiff jolt, a medium jolt, or a minor
dosage?

A Well, the Tetracycline, 500 grams, four times a

day, for two days, was a stiff jolt. Then he dropped it

down for 60 days at 250 grams-dose a day, which is an
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- average dose of a drug.

Q]v All right, sir.
Coming on current now with reference to
Mrs. Bly's background, do you see the hote‘of June 11,
1968,lfrom the flight surgeon's office down in Fort

Belvoir at Davison: Air Field?

A Yes.
Q Read that to the Jury, if you would, please.
A "Recurrent right pelvic pain which does not

necessarily correspond with the time of middleschnertz.
Middleschnertz means painful ovulation. That means
halfway between a period a woman can have pain. This is

called middleschnertz, where they ovulate.
\ _

N

"This pain cleared for a time when Mrs. Bly was

taking antibiotics for a furuncle. Shevwas said to have a
right pelvic mass when hospitalized at Martin Army
Hospital, Ft. Benning, Georgia. The patient has had this
difficulty for the past three years, with increasing
discomfort. Impression at this time was chronic
salpingitis." At that time they planned a Gyn,
gynecological consult, at that time.

Q = Is chronic salpingitis an Ob-Gyn condition?

A Yes.

D&§Q&PORHNG
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it consists of.

- become chronically infected.

~is evaluated by the-gynecdlogical clinic at Fert Belvoir

220

Q Tellathe members of the Jury what it is and what

A Chronic salpingitis is a chronic inflammation of
the fallopian tubes resulting from -- from infection. i

It's where it changes the anatomy of the tube and they

Q  All right, sir.

i
i
!
|
,
i
i
i
i

Then you see the note of June 19, 1968, where shef
: l
|

at DeWitt Army Hospital?

A Yes.
Q- » Read that, please.
A "TWenty—eight'year old with a three-year

|
!
l
|
|
|
|
|

history of recurrent pelvic pain not related to the
middle of the month. Dyspareunia" means painful intercourse
occurs when she has the pain. "Hospitalized at Fert

Bennings with the diagnosis of twisted ovarian cyst.

Patient had relief of pain for a time, taking antibiotics
for a furuncle. Please evaluate and treat. Provisional

diagnosis was right chronic salpingitis."

And the note is a "twenty-eight year old with a

history of pelvic pain right lower quadrant is outlined.

Pelvic examination: the cervix was clean. Pap was taken.
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Uterus was second degree retroverted." 
Q  What doés that mean? |
A It means it Was tilted back; In bther words,
wheh it'ié retroverted_thé uterus tilts back toward the

rectum. It ordinarily is up front toward the abdomen.

Q If it does that is it a normal uterﬁs?
A It can be normal or abnormal.
Q What do you look for in order to determine

{

whether that movement indicates an abriormality or whether

it is a normal movement?
A Well, if it's painful to the patient it could
be abnormal in its position. |

Q  All right.

Will you continue on with that note?

A "Normal size and shape. ' Adnexa, moderate
tenderness. The right adnexé, no péipable induration.
Hiétory and pelvic findings are notvcémpietély typicai of
PID."®

Q What is PID?

A Pelvic inflammatory disease which means
infection of the tubes and oVaries.

Q All right, |

A "Trial antibiotics therapy. Would consider

-32-
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culdoscopy if problem not resolved. Return to the

office. Return in two months."

Q All right, sir. |
Now, then, on the 25th of August, 1968, she is }
again at the emergency room, is she not? !

A Yes.

Q  With a temperature of 100.4 degrees?

A That is correct. -

Q Then, on August 26, 1968, she is again at the
Gyﬁ'clinic, at DeWitt, the gynecologic clinic, at DeWitt, |
is she not?

A That is .correct.

Q On‘that-occasion then they issued their findings,
did they not, after receiving a consultation reéuest?

My copy has the month off. But it's the 26th of 1968,
showing a last menstrual period of 16 August, 1968. Do
you have that note?

A .Yes.

Q All right.

Would you read that to the members of the Jury?

A "The right ovary is easily palpable today.

Approximately four to six centimeters. Tender with

cystic consistency. Previous exam it could not be
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. Achromycin two tablets four times a day and then one -
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outlined. But tenderness is two plus. Trial of

every day because of good response, If recurrent,
surgery wouid appear_justified."

Q iAll right, sir.

Can you tell the meﬁbers of the Jury what is
cystic oconsistency? What is the meaning of ‘that within
your specialty, sir?

A Well; he examined the adnexa and found it to be
cystic. That means it is sort of soft. It's like ~--
you can push in on it and it will respond back. it had
wh;t we call a cystic feel’! to it. This is typical of
either fluidAsomewhere. It's fluid in an ovary or

Aprobably fluid in a tube. If could represent either one.

Q All right.

Dr. Rhoads, is that the last of the military

records that you have that were brought to you by

Mrs. Bly?
A Yes.
Q Now,.thén, she first came to your office on

the 25th of April of 1970, did she not?
A Yes.

Q Did she show you or give you any records at all

-34- ) |
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from any mi1itary installation or f:om any physician,any
hospital at all;'from the period in 1968 up until April
of 1970 WHen she came info your office?

A None that I have a record of.

Q She didn't bring you any of those?

A Sshe brought me thése -- just these records

that we went over.

. Q " I know. But those are the only ones she brought

you?
A Yes.
Q They b:ing us ﬁp to August of '68?
- A Yes. |
Q  But between August of '68 and April of '70,
there were ho records brought t§ you?
A  No.
| Q All right, sir.
Now, then, wili you read to the members of the
Jury your handwritten note on the 25th of April, 1970,
beginning on the line where -that déte appears?
MR..OLENDER: I object, Yéur Honor. I don't
think this is proper cross or redirect. .These documents
are in evidence and speak for themselves. Counsel is

aware we have the problem of Dr. Blood who is leaving.

-35-
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THE COURT: Well, I understand that. But I
think he has a right to do this. I will ovefrule your
objection.
I might state that uhder our rules, one

particular attorney who handles this and starts with a

- witness has to handle the witness. You can't have all

three. So we will abide by the rﬁles then.
‘_ MR. OLENDER: I'm sorry.
THE COURT: That#s all right.
BY MR. SLENKER: |
Q Go ahead, sir.
A "Chief complaint was discomfort. History of

the‘present illness: the patient has been having pain

‘0ff and on.for eight years in the lower abdomen. It is

éonstant: Her menses are two to five days and every 28 i
to 30 days. No cramps. Her preQious menstrual period was
the month before. Her pain‘is aggravatea with movement
and aggravated with bowel moveménts. She has had no
loose bowel movements and no blood in her stools. |

"The patient was placed on Valium and Darvon
Compound 65 by her local medical doctor. Patient was on
pills for infection. And she had been off of pills for

infection for approximately two weeks. She had had

_.~36-
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painful intercourse for years and does not reach a
climéx."

Q Now, did she at that time indicate the type of
infection that she had been'reCeiving the‘hedication for
énd from whom?

A Tt didn*t mention it at that time.

Q Do your records reflect how she happened to get
to your office in the first place?

A Shé‘was referred to my office by Dr. Ringler.

Q | What type of a doctor is Dr. Ringler?

A. Dr. Ringler is a general'praétitioner, iﬁ
Manassas. |

Q Do you know him?

A Yes, I do.

Q All right.

I be;ieve you read that shé was on Valium;

Darvon Compound 65 also?

A Yes.
Q Did she indicate who had prescribed that for her?
A She didn't indicate, but I assume it was

probably Dr. Ringler.
Q 'All right.

Now, have you fead us all of the notes from the

- -37-

DEO REPORTING
931.3434




-

-1

16

17

18

"

20

21

te
i3

i

original part that is in your handwriting?

A

Q

A

menstrual flow. She had chronic pelvic inflammatory
disease by doctors. Review of system: she has an

itching discharge with an odor to it."

Q

A

her husband is a test pilot."

Q

A

Heart and lungs are clear. The abdomen was flat. The
liver, spleen and kidneys were not palpated. She has a

monilial vaginitis. The uterus was second degree

. "Family history: Eleven years of marriagé. And

227

No. There is more. '

Would you continue on reading it? | _

"She had a D. and C. eight years ago for heavy

Where would the discharge be?

It was an itchy vaginal discharge.
Ali right, sir.

Continue.

"Tt had an odor to it.

That's the written part.

All right.

Thereafter, is there a typéwriften part?
Yes,

Will you read that to the members of the Jury?

"Physicial examination: Breasts are normal.

- 38-
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. retroverted." It means it was tipped backwards with
what we call a first degree descensus. It means the
uterus is also Aropped down in the vagina somewhat. "It
was»normal in size. The adnexal structures palpated
normally." | | |
"Impression at this time: Psychosomatic disease
. on the basis of poor family situations. She was given
Serax for nervousness, and Mycostatin vaginal
sﬁppository which is for a fungué infection of the.vagina,
and Vioférm-Hydrocoftisone cream which is also ap'
antifundicidal cream for itching. I told her she needs
marital counseling as she has a very unstable situation
as well as a financial situation. The patient is under

a mst emotional circumstance and is in a chronic

i anxiety state."

Q Is that all of your notes for the first visit
in®ril of 19707
| A | Yes.

Q When she left on that occasion can you tell the
memers of the Jury if you wanted to see her again, and
if ybu did, when?

A I usually tell them if ﬁhey are treated for a

vaginal infection to come back in three weeks for a

~30-
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Q. Is a D. and C. considered a Surgicalvprocedure?

A Yes.

.Qr Why'so?'

A Bedausejthéypatienﬁ is placed dndef anesfhesia
and the uterus ié £hen invaded with an instrﬁment Called‘

a curette.

Q Does that require authorization from the
patient?
A  Yes.

Q I show you this page from Pléintiff's Exhibit
1-A that has been admitted into evidenqe and ask yéu if
that is a copy 6f-the‘permitvx'given by ﬁrs; Bly td you
authorizing the D. and c.?

(Handing document to witness.)
THE WITNESS: Yes.
BY MR. SLENKER:

Q Do 'you remember or can you teli the meﬁbers of
the Jury, Dr. Rhoads, approximately how long that
particular form has been used with referenée to authorizing
operations in this area?

i
{
MR. DIXON: Your Honor, I_object to that. That l
i
is immaterial. ;

THE COURT: What would be the materiality of thatp

-40-

DEQO REPORTING
931.3434




[

10

11

20

233

MR. SLENRER: I think that shows that this type
of a permitvis one that is in general use around here
and has been for several yearé, if Your Honor please,
which shows that permit in that partiéulaf form td be the
standard of care that prevails in this area.

THE COURT: Does the pérmit spell out the
standard of care? In other words, it's permission signed
by her for the operation, is it'hot?

MR. SLENKER: Yes,

BY MR. SLENKER;

Q All right.

Will you read that permit to the members of the
Jury?

A‘ "I, the undersigned, a patient ir Prince
William Hospital, hereby authorized" --

MR. DIXON: '(Interposing) Just a moment,

Your Honor. I object to this question. I_thinklfhe
permit will stand for itself. 1In the interest of time I
think it is appropriate for the Jury to read it.

THE COURT: Mr. Slenker, I guess we are going
to be here till midnight.

MR. SLENKER: I don't have any other way I can

do it. I am trying to accommodate Mr. Dixon.

-4l
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‘THE COURT:

Is it necess
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ary to read the permit?

MR. SLENKER: Yes, it is, because he is

apparently going to bring in the doctor and ask him to

.assume this, that and the other, and ask the Jury whether

or not to support the assumption he will have asked a

witness to make. He will have not have had an opportunity

to go over these documents at all.

THE COURT:
objection.
MR. DIXON:

THE COURT:

THE WITNESS:

All right.

I will overrule the

May my exception be noted?

Sure.

"I, the undersigned, a patient in

Prince William Hospital, hereby authorize Dr. Rhoads and

whomever he may designate as his assistant, to administer

such treatment as is necessary, and to perform the

following operation: D. and C. examination under

anesthesia, and a possible laparotomy,'aﬁd such additional

operations or procedures as are considered therapeutically

indicated on the basis of the findings during the course

of said operation.

I also consent

to the administration

of such anesthetics as are necessary. Any tissue or part

surgically removed may be disposed of by the hospital in

accordance with the accustomed practice. I also certify

-42-
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'that no guarantee or assurance has been made to the

results that may be obtained. thereby Authorlzatlon must
be signed by the patient, or in the case of a minor, or
when the patient is physically or mentally incompetent,
may.be signed by the nearest relative."
BY MR. SLENKER:
Q Now, after the D. and C. was accomplished, was

that the time at which there was first a mention of a

hysterectomy and a possible need for the extraction of

tubes and ovaries with Mrs. Bly?
A Yes.

Q Now, counsel asked you if one to two percent

of the cases get obstruction of ureters. That's

obstructions from no matter what the causes are. Is that
not correet?

A .I would imagine.

Q All right.

Are there other risks with reference to this
type of surgery, a hysterectomy with the removal of a

tube and an ovary?

A Yes.
Q What are some of those?
A There are other risks involved with any
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operation with regards to_pelvic structures. With a
hysterectomy you can postoperatively get infection which
can be.severé. You can geﬁ hemorrhage at ﬁhe time of the
operation that you_ére doing or you can get hemorrhage

after your operation is finished. You can get trauma to

Oother structures. You can get trauma to bowel or to

bladder or any structures around the surgical area. You

can have other complications which are more -- or

innumerablé'tYpe,compliéations. You can get pulmonary

emboli or blood'cloté in the lungs. You can get phlebitié
in your Iegs; cardiac arrest on the operating_table; You
can have an allergic reaction to the anesthetic agent

that YOu.get‘ There are all kinds of complications that
one cah get when they are undergoing an operation.

Q Does the standard of medical care by which you
aﬁd your other Ob-éyn '~ 1 specialists are governed here
in Prince William County call for you to tell a patient
of every single risk? |

A No. I don't think it - no. rYdu don't =-=-

MR. DIXON: (Interposing) Your Honor, I object
to the form of that question. I think that that is
immaterial. The standard is what the law requires the

doctor to do.

- 44~
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THE COURT: Well, I think you have asked him

whether or not he advised her of the various risks or

whether  or not he informed her of the various risks, did

you not?

- MR. DIXON: Yes, My bbjection is his discussion

about what the standard is that doctors think they should

tell the patient rather than what the law says the doctor

should tell the patient, and there is a very significant

difference between the two.

MR. SLENKER: Your Honor, I asked him what the

standard is around here with reference to why you tell
them or what you tell them or what risks you tell the
patients. I think that is probative.
'THE COURT: I will overrule the objection.
MR. DIXON: May my exception be noted? |

BY MR. SLENKER:

Q Does the standard of practice prevailing in this

area dictate that you tell'a patient of every single r
that is possible following surgery or in surgery?
A No. You don't tell the patient every risk.
Q Does the standard --
A (Inte:posing) The standard doesn't require

you say that.

-45-
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extent of only one or two percent?

objection to this line of questioning?
THE COURT: All right.

THE WITNESS: You tell the patient what you

the common complications and you go from there.

BY MR. SLENKER:

one that very rarely occurs?

A I think an obstructed ureter is rére.

Q How long have you been in préctice here in
Prince William?

A I've been in practice here eight years.

DEO REPORTING
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Q Does  the standard that prevéils in this are have
‘reference to those incidents that may merely be possible,

or those risksvthat may mereiy be possible, or those to the,

MR. DIXON:' Your Honor, may I have a continuing

think are the most commngCOmplicatidns, Why tell'the~.
patienf what complicationsvare rare becéﬁSe you might have
a patient like Mrs. Bly who was anxious, upset, worried,
héd a bad family situation. And you tell her those thing%

and you upset her more. So you tell her -- you tell her

Q Excuse me, sir. 1Is the risk of an obstructed

ureter considered a significant risk, a nominal risk, or

Q How long have you been out of medical school, '
i
? ~46- [
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let's say?

A i've been out of medical school since '56, 1956.

Q During that period of time have you been
involved in Ob~-Gyn specialty type work?

A ¥es.

Q How many combined obstructed ureters have ybu
either seen or heard about in that period of time?

A I have seen -- |

MR. DIXON:

(Interposing) Your Honor --

THE COURT: (Interposing) Just a moment,

Doctor.

MR. DIXON: Your Honor, I object to that. I

think that is immaterial.

MR. SLENKER: I think not, if Your Honor please,
because counsel asked him about the number of percent,

one to ﬁwo percent of the cases., I am trying to show
that so far as his experiences are concerned, out of the
thousands of patieﬁts he has seen since getting out of
medical schqol, that figure is indeed accurate, or perhaps
there is less than the one to two percent.

MR. DIXON: Your Honor, I think that isn't

material. I think the real question is what the overall

experience is rather than what one individual doctor has

-47-
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fortuitdusly observed or not observed.
THE COURT: I am going to sustain the objection,
Mr. Slenkér.
‘MR. SLENKER: All right. Thank you, Your Honor.
BY MR. SLENKER:
Q Now, at the time that you talked.with Mrs. Bly

about the risks of this surgical procedure, did she ask

you any questions at all?

A No. She never asked me any questions that I
could recall.
Q All right.

Now, counsel asked you a queStion about whether

. you got a consultation before the hysterectomy. Will you

tell the meﬁbers of the Jury if the standard of medical
care that prevails here in Prince William calls for you to
get a consultation fromAanybody with reference to a patient
prior to this type of an operation?

"A No. We don't have to get consultations. If
you are Board certified you don't need a consultation to
do a hystérectomy. | |

Q Are you aware of any of the other Ob-Gyn

préctitioners in Prince William here that are Board
certified that do get consultations prior to this type of

-48-
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MR, DIXON: May I have an exception, Your Honor.
THE COURT: Surely.
BY MR, DIXON:

Q Doctor, as a condition of your admission to the-

| staff of the Prince William Hospital, did you agree to

‘adhere to‘any bylaws of that hospital?
- THE COURT: Objection sustained.
MR, DIXON: May I have an exception,
THE COURT: Yes, sir.
BY MR, DIXON:

Q Doctor,'Zailing your atfention back to your
decision to perform a hysterecfomy on Mrs. Bly, did you
make that deciéion to perform fhe hysterectomy prior to
the Sufgery? 

A No. I made the decision at the time of the
laparotomy. |

Q Was that decision to perfbrm the hysterectomy

based upon Mrs. Bly's previous history of abdominal pain?

MR, SLENKER: Your Honor, I will interpose an

objection on the basis that there isn't any theory of

‘recovery here with reference to the need of a hysterectomy.

That's not a claim against Dr. Rhoads here that there should

not have been a hysterectomy.

MR, DIXON: Your Honor, I think that there are

DEO REPORTING
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two aspects of this. Number one is an issue of uninformed
consent with a description of the appropriate risks and

alternatives. The other matter goes:to the fact that the

which would not have occurred if the Doctor had not beeh
negligeht in electing to perform a hysteréctomy°
THE COURT: Objection sﬁstainedu-
MR, DIXON: May I have an exception, Your Honor.
THE COURT: Sure,
BY MR, DIXON:
.Q Doctor, in Mrs. Bly's case the performance of
the hysterectomy was an elective operation, was it not?
| A An eiective operation, yes,
Q This meant that she had no serious disease that
required her to have her uterus out; isn't that right?
| A No. That doesn't mean that,
1 Q Doesn't an elective operation mean that this
operation did not have to be performed at the time it was
i .
berformed?
A It didn't have to be performed. It was placed
on the schedule because she was having previous problems

and she was placed on the operative schedule. There was

no emergency about the procedure.

prd BrporTiNG
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Q This procedure could have been performed at some
time later rathér than at: the timé.it.was performed, could.
it not?

A I think Mrs. Bly was just as anxious to get it
all over with at'theitime I scheduled it.

Q Was this based on your representations -to her
that she needed the hysterectomy in order to have relief
from‘her discomfort?

A It was based'upoh her previous history.of having
had repeated pelvic pain over a long périod’of~time. And
I think that she was at the end of the rope as far as her
pain goes.

Q. Doctor, was this based on your‘representations
to her that this Was what she needed? |

MR, SLENKER: I object, if Your Honor please. I
think it calls for an evaluation of what thoughts she had;

what reliance she had. There is no way he would know what

| her thought processes were.

MR, DIXON: Well, Your Honor, I think the Doctor
has a duty to determine what his patient's thought processes
are on an elective procedure.

THE COURT: I don't think he can read a mind.,

. =51~
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MR, DIXON: I will withdraw the question. Let me
explore that further.
BY MR, DIXON:

Qv Doctor, is it standard practice for a doctor in
your specialty who is about to perform a hysterectomy to
determine what the wishes of the patient with respect to
childbearing happen to bef

A Well, yes.

Q When one is considering'performing a hysterectomy
such as this where the indication is for pain, is it standard

~practice for the doctor to determine how serious the pain is

7

'in order tb evaluate how strongly she feels about having
ia hysterectomy?

| A I think it's important to tell her what the pain
'is due to and also to determine whether she wants any more
ichildren or not; I think that is standard procedure.

| Q As a matter of fact, you can't read her mind ahd
Edetermine what she is thinking about how serious the pain

is, can you?
I

A You can't read her mind, no.

Q  She's the only one that knows how serious or how

debilitating her pain is, isn't she?

e - -52-
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A Yes.
Q So, when you propose an elective operation for

a patient such as this, isn't it customary practice to

explain to her what the probable causes of the pain and 

debilitatibn are and to explain to the patient what the
alternatives are with respect to treatment?
A Yes. |
Q Among these alternatives, with respect to treat-
ment, isn't it customary to explain to the patient the
- significant risks and complications of the surgery so the
patient can decide for herself whether those risks and
:complicatiohs are worth the price to have relief from the
ioriginal compléint?

A Yes.

: Q In the case of a hysterectomy, 1s it appropriate

‘ to explain to the patient the options available for

nonsurgical treatment as a part of explaining the risks

- and proposed advantages of the hysterectomy procedure?

A Yes.

Q Now, in Mrs. Bly's case, did you propose any

| alternative therapy to her?

A Mrs. Bly had already been through alternative

therapys;from the previous history.

-53-
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1 Q Okay. ~ You reviewed that previous history and

2 ~relied upon that in forming your impression and

3 recommendation for operating on her, did you not?
“ . A YeS L]
i o MR, SLENKER: If Your Honor please, haven't we

6 been all through this before?

-1

THE COURT: Yes. I thought we had. '

S MR, DIXON: Your Honor, we have not been throﬁgh
ﬂ these various factofs which Dr. Rhoads weighed with respecf
10 to performihg the hysterectomy. This was brought out_undef
11 Mr. Slenker's examinatidn. I did not go into that at all. |
12 This is my first opportunity to ask the boctorlabout this
J“ previous histofy. : , . %
14 rf' MR, SLENKER: Your Honor, I have, on the very first
ih 5page,when hé'started examiningvDr. Rhoads yesterday alternati@e
16 - methods of treatment and they were previously tried, which
17 :is the same answer that Dr. Rhoads has given now.

18 1 THE COURT: Mr. Slenker, my notes don't reflect

19 that. I am going to'ovérrule your bbjection at this time.

20 | It was already covered pretty well, I believe,

21 | MR, DIXON: Your Honor, I am going to try and

oo ' expedite this matter.

1 . , | -54-
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Q ‘Okay. Now; calling your attention to the year of
'1966; is there anything in that medicél record, or do you
have knowledge of anything that indicates that Mrs; Biy
héd chronic abdominal pain which would indicate a
hysterectomy?
A In '66?
-Q Yes,
i A No. That's the first note. No, I do not.
Q. Now, in 1967, Mrs., Bly was seen on March 28; isn't
. that correct?
L A March 28, yes.
Q She was seen for acne; isn't that correct?

A ‘That's right.

1! v Q That wasn't a female problem. Acne wasn't a

!

Efemale problem that caused abdominal pain to justify
ihysterectomy‘,v was it?
A It was -~ acne is a facial lesion.

Q Okay. And in August of 1967, Mrs. Bly was also

seen, was she not?
% A Yes.
Q I believe that you testified that at that point

§she received Penicillin; is that correct?

TI5-
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Q You described Penicillin as being possibly a

~ broad-spectrum antibiotic?

A Certain synthetic Penic¢illins are broad-spectrum,
Q But the Penicillin Mrs. Bly got wasn't necessaril&

one of'those broad-spectrum antibiotics, was it?
A I don't know.

Q As a matter of fact; ordinarily,when PEN is

‘written as PEN; that usually refers to Penicillin G or VK,

jdoes it not?

A it may be,

Q Those are not the broad-spectrum Penicillins,

are they?
A No.
Q As a matter of fact, when Mrs. Bly received that

Penicillin, it was not for a female problem, was it?

A No.

Q. It was fof Tonsillitis, was it not?

A That is correct.

Q ' Mrs. Bly was subsequently seen in September for

the same problem, was she not?

A Yes,

Q Tonsillitis,
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Doctor, my next record indicates that she was

| seen on the 1llth of October, 1967; is that right?

A Um~hum,
THE COURT: I have 14,

MR, DIXON: I am trying to reconcile the notations

|that I have from the testimony and the medical record, Your

Honor. I find that there is some conflict. I'd like to
resolve that.
BY MR, DIXON:

Q Doctor, briefly, wasn't Mrs. Biy seén‘in 1967 on
the 14th of August, something in September, September 17th
or something like this, the llth of October, the 13th of
November, and the 14th of November? Isn't that right?

A Yes. Fourteenth of November is when she had pain,

:right.

Q When Mrs. Bly was seen on the 14th of November,

she had two problems. Number 1 was what was thought to be

fa kidney infection; isn't that right?

A That's what the doctor thought, partly.
Q The other was an inflammation of the vagina; is

that correct?

A He said it was a vaginal discharge.
Q Is a kidney infection a cause of abdominal pain
- e = ~57-
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which would indicate that a hysterectomy would later be

justified?
A (Nodding.)

Q Incidentally, this was a Trichomonas vaginatis

again, was it not?

| A I.think so, yes.
‘Q Is Trichomonas vaginitis a causeVOf abdominal pain
which would later indicate the need for a hysterectomy?
A No.

Q Doctor, my next notation is on the 15th of

November. Do you have that? 1Is that correct? My notes

reflect that your next testimony referrédvfo'thé 15th of
November; is that right? |

A Yes.

Q vAt that time Mrs. Bly was seen with a complaint
of abdominal_paih?

A Yes.

Q At that time the diagnostic impression was that

she had a ruptured follicular cyst; is that right?

A That's right.

Q Now that is a cyst on the ovary; isn't it?
) 14
A Yes.
Q A follicular cyst is a relatively common female
e . -58-
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disorder, is it not?.

A Yes,

Q The treatmént for follicular cysts is not
removing the uterus, is it?

A No.

Q On the 16th of November, 1967, I believe you
described that.Mrs. Bly went to the Gyn. clinic for
consultation; is.that right?

A fes.

Q Did you not testify to the Court that at this time
a possible laparotomy was discussed and indicated?

A Yes. -

Q This is the laparotomy that you discussed as
being similar to the type which you later performed?

A I imagine, yes,

Q Now, this‘was one day after the diagnosis of a
ruptured follicular cyst, isn't that right?

A Yes.

Q So that the indication for the laparotomy was
for a different indication than for an abnormality involying
the uterus; isn't that correct?

A Yes.

59-
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one of the other doctors; rather than recommending a
- laparotomy, recommends a less serious procedure, does he

|
| not, a culdoscopy? I call your attention to the 19th of

. June, 1968.
A A culdoscopy, yes, on the 19th of June.
Q' Now that's a less serious operation than the
iaparotomy, isn}t it?
A Yes, that is usually just a diagnostic procedure,

Q That's a procedure where one looks at the tube

and the ovary through a special viewing instrument called

| the culdescope; isn't that right?

- A Yes.

Q It doesn't involve an abdominal incision?
A No. That was -~- that was for diagnostic purposes.

Q Yes. Now, in 1967, Doctor, have I missed anything

! that we haven't described that would indicate that Mrs. Bly
was having abdominal pain that would indicate the need for

| a hysterectomy?

A - At that stage; no.
Q Qkay.
Now, calling your attention to 1968, Mrs. Bly

was seen on the 27th of February, 1968, was she not?

-60-
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A February 27.

Q Did I say 27?
A You said 28, February 27,

Q Yes. Okay. At that time a gynecological consult

was obtained?
A Yes.

Q  The impression-at that time was that she had

| a mass in the right adnexa; is that correct?

A That is right.

Q Thét was thought to be either an ovarian-cyst
or an adenoma; is that correct?

A I don't know. He said he wanted a Gyn. evaluation
at that time.

Q - Would you refer to the Gyn, evaluation, sir?

A Twenty-seven of February?

Q | That's ‘what my notation indicates.

A Gyn.'evaluation was'possible ovarian cyst,
possible adenom#.' |

Q An 6varian cyst is similar to the ovarian cyst
that we talked about a couple of months previously in
November of 1967; is that right?

A It was a —- I don't know whether it was the same
or not. But he said it was an dvarian cyst or adenoma,
-61-
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{Adenoma is a tumor of the ovary that is not necessarily a
: _ .

cystic tumor of the ovary. 1It's a solid tumor.

+

Q When you examined Mfs. Bly when she first came
to your office, you'did a pelvic examination'on her to
idetermine whether she had a mass in her right adnexa, did
;ou not?

A Not oniy her right adnexa, but both adnexa.

.Q " Her right adnexa wﬁs normal, was it not?

A From what I recall. I didn't find too much on
pelvic examination the first.time I saw her in my office.

Q Your notations of the various examinations that
?ou performed indicated that each time it was normél, was

[

it not?

A The first time. The second time I examined her
I wasn't sure and I thoughtbit would be a good idea to

investigate it further.

Q' When you examined her under anesthesia where you

I
|
#ad an Opportunlty to make a good examlnatlon, did you
|
ﬁ

egard it as normal?
A No.

|
Q - Didn't you record it in your notes that you thought

[}
I

the right adnexa was normal?

A I recorded that the right adnexa apparently felt

o s ' -62-

DEO REPORTING

731.3434




)

93
’hormal and the left had a tumor in it.

. Q Thank yqu,

| Now, incidentally, when women have cysts such
_aﬁvOVarian'cysts,'do these haye a tendency to recur and
;to recur on both sides? |

A Not necessarily.

; Q But they can, can they not?

A They can.

Q When a patient has a history of having masses

| which bccur.and then disappear, one should consider very
seriously that fhey may have an ovarian'cySt; isn't that»
right? N

A If they disappear,yes.' You usually wait a
;menstrual cycle.' If they disappear within a menstrual

cycle, then you know that you probably have a physiological

lleyst of the ovary.

Q Okay. Now my next notation indicates that

i

iMrs. Bly was seen on the 7th of March, 1968; is that

correct? !
A Yes. ‘
_ v l

Q I have in my notations that she had two complaints.

iOne was right upper quadrant pain; is that right?! That is
what my notations are that you state. !

A Right lower quadrant. Right lower quadrant.

- e =03
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Q Okay, My other nbtation indicates that she was
cémplainihg of premenSfrualfpain; is that cbrrect?

A Yes.-

Q Now, when.Mrs. Bly came to see ydu, was she
complaining of premenstrual pain?

A She had ho premenstrual pain.

Q Now, is it possible that at the time in March/of
1968 that Mrs. Bly was complaining of the right lower

quadrant pain, that this could have been secondary'td'a

| cyst such as she had had on two previous occasions?

A Speculation, but I guess it could be. The ovaries

| were normal though.

Q Now this was laterAchanged, was it not, because

]

it was shortly after this that Mrs. Bly, in April of 1968,

had this boil on her arm, isn't that correct, and she was

seen on the 12th of April, the 25th of April, and the 19th
| |

I

of April?
A Yes., ‘ i
Q ‘During this particular time she receivéd a local

|
antibiotic on the furuncle. That was Bacitracin# isn't

thathright? y
A Um-hum, !
|

Q- The Bacitracin wouldn't have any effecﬁ on any

D-Efg4§EPORTING
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pelvic disease, would it?

A Yes.

Q She later received fetracycline; is that wcorrect?
A Yes.,

Q Now, I recall on examination from counsel, you

said that the original jolt she received was what, a heavy

{Jolt?

A Yes. Two grams of 'tetracycline a day, which is

above the norm, :Usually it's a gram a day therapy on an

ordinary oOccasion,

Q Does the amount of antibiotic which a patient
receives depend upon the disease process which fhe patient
has? |

A I think that you can consider how severe the
diseaSelprocess'is and treat it.

Q . Is the usual amount of metracycline be;ween
one and two grams per day? Wasn't that the stangard?

A That is the uéual dose.

Q So that two.gréms is still within the ;tandard

amount that was given; isn't that right?

A Yes.

Q  Now, on the 1llth of June, shortly therecafter there

was a notation that Mrs. Bly's pelvic pain clear%d when

-65- ..
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1 the antibiotic was given, didn't it?

2 _ - A Where:was this now?

Q On the 1lth of June 19687 ‘ |
1 A Eleventh of June, yes. It cleared on antibiotics.
5 Q Now, after that Mrs. Bly was seen on the 25th of

6 - August; isn't that right?

~1

A She was seen on the 19th ovaune.

8 Q Okay. I'm sorry. I thought I had mentioned that.
9 ‘Okay. So that she was seen on the lith of June 1968; is

10 that correct? |

11 A Yes.

12 Q Then she was seen on thev19th of June. Based on %
13 the examinatioﬂ where her péin had cleared with the antibiotié,'
14 avdiagnOSis was made that she had inflammation of the tube;

15 is that right?

16 A That's correct.

v
i

: !
17 Q@  And that inflammation apparently had cleared,
18 had it not?

I
J
10 : MR, SLENKER: The records didn't say th?

20 inflammation cleared.

4
'

21 A It says she had a temperature of 100.4 - 'no, that

R was in August. It states on the consultation sheét here
|

oy "history of pelvic pain, right lower quadrant out@ined,

]

-66-
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Tenderness, right adneka; No palpable induration. History
and pelvic findings are not completely typical of PID. Trial
antiobiotic therapy. Would consider culdoscdpy if problem
npt resolved. Return in two months."

Q That's the only infdrmation which you had in
6rder to form»an opinion as to whether Mrs. Bly had chronic
pelvic pain; is that right? |

AA‘ So fér in the record, yes.

o Q Now, Mrs. Bly was seen oh the 25th of‘Auguét, 1968.
At that time she had a four by six centimeter mass in the
right ovary; is‘that right?

A Yes, tender ﬁass.

Q Incidentally, the conversion from centimeters to
iﬁches is that there 'is one inch for everyitwo:and a half
centimeters; isn't that right?

A That's correct.

Q So she had something just under an inch and a half

and just over two inches in dimension; is that right?

|
A Um=hum, ;

Q. Okay. -
The notation at that time indicated that she was
going to have a trial of Achromycin; is,that rightf

A That 1s correct.

DEO RIZPORTING
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Q Achromycin is the same as Tetrocycline; is that
right?
A It's broad-spectrum.

Q It is Tetracycline?

=

Yes.
Q It is a brand name of Tetracycline?
A That is correct.

Q So, to this point, Tetracycline is the only

. antibiotic which Mrs. Bly has received for treatment of this

pain; is that correct?
A That is correct.

Q The notation at that time indicates that she had

| the mass and that they would try a trial of Achromycin;

is that cofrect?

A Yes.

Q Later on that mass disappeared, didn't it, because
you didn't find it.

MR, SLENKER: Just a minute. The record there
reflects a little soﬁething more than what you are referring
to. It says, '"if recurrent", referring to the painvas well
as the cystic mass, ''surgery would appear justified."

MR, DIXON: Okay. I have no objection ko that.

i

-68-
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BY MR, DIXON:

Q Doctor, in this partlcular case, do you have any
evidence to 1ndlcate that at-thettime you were treatlng

Mrs., Bly she had the recurrence of this mass in her right

-evary?

MR. SLENKER: Well, Your Honor, I object to the
question because:there‘isn;t any issue here'about it on
the right side{ The operation is totally on the left.
The thrust of his: testlmony is 1t's on the left side.

MR. DIXON: I am trying to find out when that

problem on the left side appeared that was this chronlc,

unrelenting pain that 1ndlcated a hysterectomy was necessary,

THE COURT: Is there any evidence with respect
to the right side? I haven't heard anything.

MR, DIXON: No, there isn't. The point is the
Doctor has testified that his Justification for recommending
the procedure was that she had this chronic abdominal |
pain, I am trying to find out where this pain wag and

find out whether this was the pain that was preseht at the
[

time the surgery was made. v |

MR, SLENKER: I object strenuously, Youf Honor,

!

to counsel's representation this was the basis on:which
i
l

the hysterectomy was supposed to have been done. Not at all.

Y Y - YU
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‘These records here are the ones she brought to him. He
;had read them, but then he saw her twice or three times,
.He made his own evaluation with regard to the left side,
not the right side. But she told him, in addition to these
'records and the history that he took originally on the

25th of April, that she had had pelvic discomfort for a

' long period of time, That's in his records. But the
1ques€ion here hﬁs to do with the left side, not the'right

;side,

MR, DIXON: Your Honor, if I understand the

thrust of the doctor's testimony, he testified that he
took into consideration this previous history which the

3pafient had brought to him from the military hospital,

THE COURT: That was one of the considerations.

That wasn't the only consideration.

I think you have a right to question him along

| those lines. But the way you have stated it, that was

:the consideration. But there were other considerations

3

that he had taken, | : o
MR, DIXON: I don't even know whether we had a
question outstanding or not.

BY MR, DIXON: | |

Q Doctor, at the time that you saw Mrs, Bly, you had

vt |

et P
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{and what. you recorded in your own notations; is that right?

101
'no evidence that she had a mass in the right ovary, did you?
A I couldn't tell for sure‘the first time I examined
her. i had a difficuit time examining her. And I wasn't
gsure. |
Q Now, do you hate any military record for after
August 25, 19687

A "I don't believe we have any more than that. That's
it.
Q Thé next time that you have recorded in your history

of when Mrs. Bly had problems is from what Mrs. Bly told you

A Yes. |

Q  This is the history which you filled out after
yoﬁ saw Mrs. Bly; is that correct?

A That's correct, yes.

Q And that particular hlstory, the only history that
you had that Mrs. Bly had been on antibiotics was one
%tatement that for a period of time unknown to you, but
prior to two weeks prior to when she came to you, she had
been on an antibiotic; is that correct?

A Yes.

Q  You didn't know what that antibiotic was?

A No. !
{
{
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Q And you didn't know whether that antibiotic would
have been treatment of choice for treating any kind of

pelvic pain which had been successfully treated previously

with antibiotics, did you?

A I just know that she was treated with antibiotics

for two weeks, apparently.

Q Now, Doctor, is it recognized in medicine that

{ many organisms can be susceptible to one antibiotic that

later lose their susceptibility to that antibiotic?
A That'é true.

Q Is it true that in clinical practicé in this area,
fhat when one . antibiotic is not successful, that another
one is customarily attempted?

A That's true.

Q Did you ever attempt to treat Mrs. Bly'with any
of these antibiotics?

A No, I did not. )

Q Doctor, is it customarily recognized in the
medical community that when a patient comes to you for
treatment, that the batient often doesn't understand the
rationale or the technical aspects of this treatment?

MR, SLENKER: I object, if Your Honof‘please.

I don't think that.is a question susceptible of answer .

-72-
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THE COURT: Objection sustained.

BY MR, DIXON:
Q | Rgferring to Mrs. Bly specifically, Doctof,
did you recognizejthat she didn't have the medical expertise
to appreciate the indications for the.hystefecfomy and
the risk of complicatibn from the surgery or the alternative,
without assistance from you?
MR, SLENKER: Objeétion, if Your Honor please.
THE COURT: Sustained. | |
BYYMR. DIXON:

Q  Doctor, in your dealings with Mrs. Bly, did‘you
explain to her all of the significant risks of the
hysterecﬁomy éperation so that she'cbuld elect whether
thé pain that she wasfsuffering was significant enough that
she would be willing to undertake thesévrisks?

" MR. SLENKER: Objection.
THE COURT: Objection sustained.
MR, DIXON:‘ May I have an exception.
THE COURT; .Yes, sir, surely.
BY MR, DIXON‘:

Q Doctor, did you,in your recommendation to Mrs. Bly

to have the hysterectqmy, discuss with_her the alternatives

of cost for the hysterectomy procedure and the hospital

SO X VO  p—.
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Iprocedure compared with the cost of a conservative

imanagement where no surgery would be undertaken?

MR, SLENKER: Objection, if Your Honor please.

THE COURT: Sustained.

MR. DIXON: May I have an exception to that too,

' Your Honor.

THE COURT: Yes, sir.
BY MR, DIXON:

Doctor, I believe that you referred previously

in your testimony to some of the other risks of surgery.

As I recall, ydu testified that there were a number of other

risks, including infection; is that right?

A

Q

ureter?

Yes,

Is the probability of an infection which causes

an individual to lose four months of work and to require
Tadditional multiple hospitalizations a more significant

lor frequent risk than the frequency of a blockage of the

MR, SLENKER: Objection, if Your Honor please.
THE COURT: Sustained.
MR, DIXON: May I have an exception,

THE COURT: Surely.

- =74
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BY MR, DIXON:

Q Doctor, I believe that you mentioned that another

right?

risk of the surgery was the risk of hemorrhage; is that

A That's correct.
'Q  Is the risk of hemorrhage in a patient the age

and health of Mrs. .Bly less significant than the risk of

| blockage of a ureter?

MR, SLENKER: Objection.

THE COURT:
MR, DIXON:

THE COURT:

Objection sustained.
May I have an exception. -

Surely.

BY MR, DIXON:

Q Doctor, I believe that you mentioned in your

discussion of other risks, the danger of trauma to the

bowel or bladder was also present; is that correct?

A Yes.

Q Is the risk

of trauma to the bowel or bladder

greater when the surgeon is less experienced than when he

is more experienced?

MR. SLENKER: Objection.

THE COURT:

| MR, DIXON::

Sustained.

‘May I have an exception.

~75e —
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1 o _" ' THE COURT: Yes, sir.
2] BY MR, DiXON:
i o
& ; Q Doctor, I believe that in your description of the

‘complications, you mentioned emboli; is that right? |

5o E A Yes. , i

| _ : t
b ; Q Are emboli a significant risk in a healthy thirty 5
‘ 1}yexa.r old female? ° | | i
8 ’-; UR. 'SLENKER: Objection; if Your Honor please. |
v | THE COURT: Sustained. | |
10 BY MR. DIXON:
11 ' Q Doctor, what is‘the customary fée in this
12 community for the performance of a nephrostomy? |
IR . .' MR, SLENKER: Objection, if Your Honor please. é
14 "~ THE COURT: Objection sustained, at this point. |
15 " BY MR. DIXON:
16 | Q Doctof;'you have had some additional training
17 ifmdnﬁurology. have.you not? |
18 ; A | Yes.
1 1 Q " Your hospital privileges would permit you to
=0 _fperform rurology, at this hospital, would they not?
=1 ?' A No. I didn't apply for urological privileges.
= f Q You are qualified to perform them, are you not?
2 ; A I‘ddn‘t think I would be an expert at urological

% -76-
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'procedures. The extent of my training was three months
rotation through a urological service. |
Q Wasn't thé extent of your trainiﬁg six months?
A Six; I guess it was six., Three to si# months.
Q  While you were doing that.fraining, did you |

have occasion to perform any nephrostomies?

A No, I did not perform any nephrostomies.
Q Did you scrub in while they were being perfofﬁéd?
A - I imégine I did spend time some time ago.

' Q Based on that experience and in your working in

the medical community, do you know what the customary.

_fee for a nephrostomy is?

THE COURT: Objection sustained at this time.

Mr. Dixbn, how much longer'wili yOu be with this
witness? ‘It's one o'clock now. |

MR, DIXON: I honestly can't.tell-YOﬁ right now,
Your Honor.

THE COURT: All right. Let's bring the witness
in. We will recess for lunch at this time.

Come on in, Stand right inside.

Court is going to recess at this time until
2 o'clock.

Doctor Blood, I want to see you in chambers.

N A TR
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BY MR. DIXON:
Doctor, how much was your bill?
$350.
Thank you.,
‘Doctor, that bill of $350 was for your bill
commencing with the October 28 hospitalization, was it not?
A I assume so. | |
Q  (Handing to witness.)
Yes.
MR, DIXON: Thank you.
That's all.
o RECROSS EXAMINATION
BY MR..SLENKER:
Q Doctor Rhoads, will you tell the members of the
jury if Mrs. Bly was obliged to have this Ope?ation if she

didn't want it?

A - No. She was not obliged to have it.

Q What could she have done if she wanted to avoid
the operation completely? What could she have done?
A She could have refused it. 8he could have. gone

to somebody else.

Q Did she ever at any time say to you that she

1 didn't want the operation?

L -78- .
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A' No.

Q - As a matter of fact, she signed the permit, did

'she not?
A Yes,
Q Now then, I believe that she came to you after

'she got out of the hospital a number of times and then she

didn't show up again?
A Yes,
Q The last visit, I believe,according to your records;
was the 14th?
| MR, DIXON: ‘Excuse_me, Your Honor. I objeét to
this last line of questioning. That goes beyond the scoﬁé
of the last exémination. | |
MR.-SLENKER:‘ He's introduced the bill, Your Honor
please, of $350 presumably for the care that she got after-
wards., All right. If the bill is in evidence, now I think
I am entitled to ask him with reference to the visité and
with reference to that particular exhibit,
THE COURT: I think so,
MR, DIXON: I withdraw the objection.
BY MR, SLENKER:
Q According to your records, after she got out of

the hospital in November, when did she next appear at your

i
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THE COURT: Surely.

MR, DIXON: It wohld appeaf>to me, your Honor, thet
the doctor, whether he 1s bellevable or not, goes to the
weilght of the evidence rather than the admissibility;A

THE COURT: I sustained the obJection,

BY MR, DIXON:

Q Doctor, based on your review-of.Mrs. Bly's recdrds,
did you form an opinion as to whether the nephrostomy which
Mrs., Bly wes csused to undergo was directly éaused by the‘
surgery or the hysterectomy which Mrs. Bly reoeived?i |

THE COURT: Just a moment .

MR, SLENKER: ObJectién, if your Honor please. 1
don't think tﬁat that's a proper question. 1In any event,
the questlon 1is whether or not Dr. Rhoads sadhered to the
sﬁandard.

THE COURT: You are petting right beck to the same
issue, I sustain the:objection. |

MR, DIXON: Your Honor, at this time the pleintiff
would -proffer the damapes for the record. As the Cour! is
aware, there havé been two separate theories of 1liabllity in
this case. We would proffer to the Court this witnens'n
testimony on causal relationship of the demaies..

As the Court 1s aware, there 1is an inforincd consen®

- 80— e e
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issue in this case, It appears that the plaintiff would be
entitled to this expert medical testimony by a qualified
wiﬁness a that iséue. The Court hés already indicated that
1Dr. Gerstley 1is ,gminently qualified.
| MR. SLENKER: Not as to --

THE COURT: (Interposing) We haven't gotten over
the first hﬁrdle yet, so I sustain the objection.

MR. DIXON: Your Honor, if I understand the Court's

‘:ruling,'the Court 1s ruling that there 1s no finding‘on

| 118bil1ty;is that correct?

THE COURT: There is no evidence for the Court a
this time with respect to any negligence on the 'part of the

doctor that wodld make him liable, In other words, 1 have

{ sustained the obJection. That 1s my position. That 1s my

MR. DIXON: Your Honor, as 1 understand the testi-
mony there 1s evidence on the 1gssue of informed consent whieh
has come directly from the mouth of the defendant on what he
did and did not tell her. I that évidence 1s crodibile, I
think the Jury has a besils for maklng 8 decision on that,

The request before the Court is what dameges, 1f ony, come fro

| that psrticular issue.

MR. SLENKER: Well, if your Honor pleau:, Lhe oniy

8l -
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-evidence 1is from the defendant. He said what he told her and

v said that is within the standard,

THE COURT: I sustain the objection. I still don't
‘think you have gotten over this first hurdle that you hnve
ot to jump, Mr. Dixon, and I sustaln the objection.
| MR. DIXON: May my exceptiob be noted?

THE COURT: Yes, sir.

MR, DIXON: May we approach the bench for Just s
moment, your Honor?

THE COURT: Yes, sir.

(The following proceedings were had at the bench hy
Court and counsel out of the hearing of thevjury.)
| MR. DiXON: Your Honor, if I correctly Interprect
the Court's ruliné in this matter, the Couft 1s ruling that
lay testimony would not be an approprilate basis for liability
under- the theory of informed conseht. If that interpretation
is not correct, then we would propose to call Mrs,. Bly‘to aslk
her about that 1ssue in order to fdrm a credlble foundation
for Df. Géfstley to testify on this matter., I apprecinte the
hour is 1late.

| THE COURT: Well, I am not worrled about the Jate

hour. In other wordé, that part doean't bother me, M. Dlxon.

MR, SLENKER: Well, I think thnt the Intornd

oy 3 - e —
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cE:om*;en‘c,Y if your Honor please; is a thoery of recovery in o
5alpractice case the same as any other theory of neglipence.
onuld the jury be sllowed to say what the standard 1is with
referenée.to the ‘information that ought to be disclosed? No.
You.have pot to have an expert., |

THE COURT: We sre petting right back to this sone
1ssue, Thls 1s the probiem. This is my feelinp wilth respect |
to this. I have the same feeling both ways, Mr, Dixon. A3 1
say; there is no doubt In my mind about this man being gqunli-
fied in his field'and so forth,. But as I say, 1t 1s still my
jnterpretation of the rule as set down by the Suprcme Couxrt
that the burden is on you to prove, as I have so indlcated.
'I am not going to £111 up ‘the record but this is wy feeling.

I have sustained the objection, and I would sustain
the objection to the testimony of Mrs. Bly slong the same
lines, beéause my feeling 1s that the Court of Appeals has
{placed this burden on the plgintlff.

MR. DAVIS: If your Honor plesse, 1'd like to
supplement Mr. Dixon's remarks and point out to thé Court Iin

|the case of Hunter versus Burrouphs, n Virginla cnae, 1915,

1t was held thet the nixth count of that was pgruatntpnsd on
demurrer. It went down to Richmond on sppeals snd 1b wns

affirmed by the Court of Appcals.
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Then in 1972 a case came out of the District of

Columbia which went to the United States Distrloet Ceourt,

Canterbury versus Spence, The U, S, Court of Appeals of the
District of Columbia staled the standards are set by law as
ito the doctrine of iInformed consent and noﬁ set by the medi-
jcal profession and not what they choose to inform the patlent
;or not inform thevpatient on. I have the entire volume here
jof the Canterbury case.

THE COURT: I don't belleve I em femilier with
Zthe Canterbury case. I don't recall.

MR. DAVIS: Rehearing waé denied and certiorari was
denlied in December of 1972.

MR. DIXON: Your Honor, there are three lesding:

1 recent informed consent cases. Canterbury versus Spence {rom

the District of Columbia, Cobbs versus Grint, a California

case, and a Rhode Island case, I think, of Wilkinson versus

Veesee, which sre the three most prominent cases which héve
jbeen widely described in both the medical and lepnl llitern-
ture, which hold that it 18 not nccesanry to introduce
‘expert testimony on the 1ssue of informed consant, e iy
1s permitted to make s determination from the fectn In Lhe

‘csse a8 to whether or not the patient wes advised of Lhe

alternatives and the risks of trestment and whethoer tho
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'patient gave a consent based upon being informed of thesc

ithings. In 8 ﬁumber of Others, and_in 8ll three of thesno
‘cases the courts,'especially in a recént trend, hsave nnnani-
mously held that there 1s no necd for expert medical testi-
mony on that topic.

MR. SLENKLER: That's the minority rule, if your
Honor plesse. The maJjority rule, by the g reater weipght of 1%,
1s that informed conscnt is a theorj of neglipence as =a
‘depsrture from the standard because the faillure to inform is
é depérture from the standsrd. The.Jury doesn't know what

the standard is., . That's why it 1s of no value, nor doss the

{law here 1in Virginila establish what shall be told or whnt

shall not be told. That's why there 1s the necessity of

;éxpert.testimony on the extent to which 1t must be wmadc, wvhat

must be discussed, snd 80 forth., That comes from the comnun-
‘ :

ity in accbrdance with the standerd of medlcal carc thot
Vprevails, to the same extent as any other departure, becrune
Jf there is a fallure to inform, that ié a departure fronm

ﬁhe stendard. . In order to set that standard 1t has to be set
by a preponderance ol the evidence like any other theory.
vmhat is the vast majorlty holding in the Unlted Strien,

MR. DIXON: Your lonor, I will prant to v, L1 nlev

that theré are a number of older cescn which held. »iu Mr,

fo -4
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{Slenker has represented. But I can't apree with Mr. Slenker
that this'has been the modern trend in the last filve yo2ars.
Mr. Slenker 1s out of date 1f he makes that representntion
with respect to the recent cases.

1 note that Mr. Slenker hasn't cited ény Viruinih
case in point on'this. The Court 1s well aware Mr., Slenker
deals almost excluslvely 1n medical malpractlce. I am sure
if we had a case 1n point he would be prepérea to represent
to the Court a5 to what that was.

MR. SLENKER: Well, I certainly would if I had knoun
we were golng to get to the issue this rapldly.

THE COURT: I am gping to recess until tomorrow

morning. We are not going to stay on this, I am ;oing to

take these home with me esnd come back tomorrow mornin;,.. You

may bring bsck any particular citations you have. As I say,
I am not famiiiar with this perticular csse. 1 haven't read
it.
MR, DIXON: Your Honor, we do have & problem here,
THE COURT: Well, I have 1lnformed our fricnd a3 to
fhe position of the Court. The only way he-can be excused 1a
1f counsel wants to excuse him, I fipured thet 1o whnt he

wanted, was Mr. Slenker to grent him permission glong with

your permlssion.

USRS ——
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MR, DIXON: I am referring to Dr. Gerstley, who had
flown down for today. We have got en airplane for him to ;o0
Back. We are In s situation where we are golng to have to
send the sirplane back.

THE COURT: You mean he ceme down in & chartered
£1light or something? | |

MR, DIXON, Oh, yes. We had to bring him down
special. He 1s a very busy man. The airplene 1s wsiting at
the sirport st this point to take him back.

MR, SLENKER: Could I tell you, Mr, Dixon, that
there aré some ﬁatients walting on Dr. Rhoads also?

'MR. DIXON: You should have told Dr. Rhosds that
when he ligated her ureter, |

THE COURT: Let's not get into that.

MR. DAVIS: I simply want to point out they recite
the Butterfield casse 1n the footnote.

MR. DIXON: YourlHonor, it appesrs to me at this
Juncture in the case thsat 1f theVCourt finds ﬁhat there. 1s no
basis for liability, then, of course, we are goinﬁ to'be'sub—
ject to sn sedverse ruling. At this point 1t would appear
‘there would be no Jury to the case to permit Dr. Cerstlcy to

testify on the démage issue separste and apart from the lin-

ﬁility 1ssue, 8o that we could permlt him to Janvv. ™ n, =
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vcourse, if the liability requiremehts that the Court sets are
pot met, then of course the plaintiff willl have to take the
consegquences With the Cogrt's‘ruling. This would certainly
pxpedite that matter and solve that problem.
| THE COURT: Well, I am sympathetlc with the doctor
:too. In other words, I héve g Jury of seven people sittinu
over there snd I .am sure they have oﬁligations g3 well as Dr.
Gerstléy. This 1s an unfortunate situation, along with Dr.
Blood out  there. Itis very unfortunste. DBut gt the same
time we can go out of our way to try to accommodate doctors.
T think everybody knows we make every effort. Mr.
Slenker snd Mr. Devis will tell you that.. o
| Theré 18 5 1imit here. 1 just don't feel that I
can permit him at this time to do this and stay here for him
ito put on testimony.
' The questlon 1s once this 1nformation’gets to.thc
{Jury, how are you golng to ret 1t out of thelr minds once you
get itltheré?
MR. DIXON: If we are not sble to meet the hurden
of liability there 18 not golng to be any question of thet,

your Honor.

MR. DAVIS: I would like to leave with your lionor

| the pertinent copy. I don't have a full photocopy of Lhe
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‘clerk. My familiarity with this case 1s beceuse I was cocun-

gel and battled it all the way up to the Supreme Court. This
'District Court at the time. He came 1ln to relieve our congest

raised in this other than that one particulsr point. It

jforty-four pa;ses.

~points.

216
Hunter case. But the demurrer was sustsined by the Court of

Appeals of the Court of Virginla. That was based exclusively

on the doctrine of informed consent, even though 1t wauy 2

1918 case,

i might say, too, that in the Canterbury casc,
since it came down in 1972, the Supreme Courts, ol seven
different states hsve adopted the Canterbﬁry doctrine.

MR. SLENKER: Wasn't there a chlld involved in

Canterbury?
MR. DAVIS: No, @ minor. An F.B.I. fingerprint
happened to be s visiting Judge in Californis sittins, on the

tion but he created a further one in the Court of Appeals.

THE COURT: Well, there sre s lot of other points

looks 1ike there was somethin;; about --

MR. DAVIS: (Interposing) The sllip opinion was
THE COURT: And actuslly forty-four different

MR. DAVIS: “There arc three paues'of'syj1nhl.

89~
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"THE COURT: The aspect of that part of the case
with_respéct.té informed consent shouldn't take me boo lon,.
to read; that aspect of the case with respect to the hoidin:
of the Court,

MR, DAVIS: Bgt to get the history of it, Judpe --

MR. DIXON: (Interposing) I think the Court can
.get a synopsis of it quite raspidly.
| THE COURT: If I can do that then at least, if I
.8t1ill take the same position after reading this,in other
words, certainly the doctor knows where he stands sand you
would know where you stand as far ss the doctor is concerned.

MR. bIXON: We WOuld appreciste that, your llonor.

THE COURT': And st least I can make a rUling; I
have indicated what I feel. But I will do this. I will ;o
'ahead and recess here for sbout snother fifteen minutes or so
‘to satisfy myself with respect to the reasoning in ﬁhis-and
.see if I concur in the ressoning of the case. I wlll do
fthat much, in other words.

MR, DIXON: Thank you very much. !

THE COURT: And wa will {ind out one way or the
other before I make a ['irm decision.

(Thereupon, the following proceedlngs continued

in the hearing of the Jury.)

-90- .. -
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THE COURT: Members of the Jjury, as you have seen

there has been a point raised with respeét to another aspect

of the case by counsel that invoived Dr. Gerstley. Dr.
Gerstley, I understand, needs to get back to Pennsylsnis and
the Court wants to accommodate him if 1t cen.

But this particulsr point is »a Qery important
point. I don't want to make & ruling without first readin
this snd golng over a case that's been presented to me on this
particular point. 1It's a cese thét I'm not familier with., 1
Just want to see what the reassoning of the Couft is and nce

if I would still take the same positlon I have taken con-

| sistently with this.

T ' In ofder to attempt to accommodate‘the doctof, we
%find ourselves sometimes Leﬁting»in trouble, We try to azcom-
imodate these déctors and have done 1t and alwéys have made »a
:point in accommodating the doctoré and sometilmes (et ourselves
!in trouble,
‘I promise' counsel at least I would peruse this

case snd seb if I feel i can come up with sn interpretation
and a ruling in respect to thst barticular motion. So I know

1t mesns I sm going, to hold you here for a few more minutes,

!
i

‘But I rolng to recess st this time to glve me an opportunlity

i

‘to 1,0 over this particuler casc,

91~
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S0, Docﬁor, if you will step down, and Court willl
I will ask
you ﬁo go to thé Jjury room at thils time.

(Whereupon, » recess was taken.)

THE COURT: Mr. Dixon, after having resd the

Canterbury case and also the comments there from Hunter ver-

sus Burroughs, I will still sdhere to my ruling that 1 made

bt the bench here with & questilon of the duty of disclosing,
and hold thet the seme proof that would bé required in the
malpfactice aspect would be the.same here wiﬁh the duty.to
disclose. |

In the Canterbury‘case, it's & very interesting
ﬁase, but. 1t slso stetes, and I would like to resd from thAt:

eI I I I B I A I I I I W N

Here they established a precedeﬁt.,'but they had
/
ho prior csse 1n the Dlstrict of Columbia‘v That 1is the rule
in the District. And it poes on.

But 1t does cite in the footnotes the cases of
Jurisdictions which sre hl.hly respected, such as Masmhchu-
éetts hsving the majority rule, Delaware having the mnjority
lrule, and 80 citing in these cases there that es thege coses

indicate, the msjority rule of the Courts hold that expert

testimony 1s neccesssry to catabllsh the cuptom, Lo 1 mw

;92:M
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yuling.the same from the benchf
I wanted to confirm that insof'ar as the Hunter case.
it deals mainly with the question oflallegations, not the
proof of allegations. I will maintaln the ssme. 1 adhcre to
@y ruling at the bench. 1 did wanﬁ,'at'leést In 211 (airness
to the.psrties to deteremine what my ruling will be. But
this Court will stick with the ma Jority rulina:conceﬁsus.

MR. DIXON: Your Honor, may we make a proffer?

THE COURT: Well, sny proffer will hsve to be out
pf the presence of the Jury here, It 1s getting rather lote
et night, How long 1s it going to take? .
| 'MR. DIXON: May we spprosch the bench?

(The.following proceedings were ﬁad at Ehe bench
by Court and counsel out of the hearing of the‘Jury.)

MR, DIXON: Okay. If»I understand the‘Court's
ruling, the Court 1s'ruligg that Dr. Gerstley Has not been
quallified to testify because he 1s not famillar wilth thé
standard of pradtice in Prince Willlem County &s opposrd to
ﬁhe stendard of prectice in s locality similar to Prince
William County; 1s thast right?

I | THIE COURT: Well, the Court's ruling 1is hnasgced on
the fsct that there has been no testimony béfore the Court

at this time that the partleulnr plluped nurlipunt neiion

[ - 9.3.- Y ,.,..-.-........A,.,.,:. e e
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described in 'his testimony concerning what a Board certified

obstetrician does hold himself out to do by the training

al Journals.

We also propose to offer Dr. Gerstley's testify on

3the standard of practice in ean ares similar to Washilngton,

D.C., where Dr. Rhosds has testified that he was trained end

in the area on which he's bassed his surglcal procedures, as

he has already testified in this case.

We would also proffer Dr. Gerétley'sltestimony on
the issues of causation inherent 8s tq what relationship the
féilure to give the patient medicel alternatlves and the
failure to treét the patient properly hsd upon her éubsequent
injury. Dr. Gerstley cen testify as to the 1s$ue of the
ceusation. The nephrostomy was csusally relatéd to these
;other acts of which neplipence 1s alleged. I don't intend
?by this,‘of course, to indicate that informed consent i3~only
‘8 negiigende issue.

We would proffer, of course, thét Mrs. Bly anpnr-
_ately‘and indepebdently under the Canterbury case can teatily
;on the issue of what she was told end relate this to what
‘would be 8 reasonsble practice for an individual faccd with

her circumstance in the abaoence of maddenl tanthnorny. Gn

w94 -
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what we would do 1s we would.proffer testimony‘of informed
consent both frpmva lay point of vlew of Mrs. Bly and from e
professional point on the standard of cesre through Dr.
Gerstley.

We would also proffer Dr., Gerstley's testimony on
the 1issue of causstion and the damages that Mrs., Bly hes
undergone since the:operative procedure on the 28th of October
as to the pein and suffg;ing, the medicsal complications'that
she hss undergone. |

THE COURT: Do you wish to be heard on thet?

MR. SLENKER: He 1s Just proffering. Yéu have made
'your ruling. You have ruled.

THE COURT: In other wOrds,_do.I understsnd you
are asklng me ndw that I would permit you to put this doctor
‘on in the presence of the Jjury and proffer testimony to
“testify as to these particular items thst you ‘have Just indi-
ﬁcated‘in your statement to the Court here? His testimony
;would be in eséence what you hsve Just related there?

MR, DIXON: If the Court 1s ruling that we weuld

. not be permitted to show these things, then of course there

' would be no further need to proceed with Dr, Gerstley.

' | THE COURT: I reelly frankly asec no nced to proce.ad

any further as far as the proffer of testimony 1s concorn.d,

T U U
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because my ruling is the same. This is my feeliny there =nd

it's in the record, right or wrong. 1 feel that I am right.

If I didn't I wouldn't say that, Mr. Dixon.

Under the circumstances, my'ruling would be that
I deny the motion to proffer the testimony as lon;; as the

testimony would be along the lines thsat youvhave indicated.

I assume that is what the testimony would be, which is 1n

essense what ybu have Jjust repfesented to the Court.

MR. DIXON: Yes. |

THE COURT: So under the circumétancés I see no
point for staying here any longer. This 1s my feeling;. 1

would deny the motion.

MR. DAVIS: If your Honor please, before adjournin;’

‘for the day, since I don‘t belleve Mr. Dixon or Mr. Olender

are familiar with the Virginia practic?, since the profler
would include all the evidence we could offer on.the sub Ject,
I assume 1t would be appropriate now for Mr. Sienker to'make
a motion to strike the evidence. Then it would.be tentemount
to & directed verdict for giving finality to this caase.

THE COURT: In other words, sssumlng that this
would be the extent of the proffered testimony of the
pleintiff's case, and under the circumstsasnces 1n order to

pive 1t finelity , there has ot to be some finnlity lefor:

O« - YA
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"result of thet, end also the nature snd extent of the pain

and suffering and subjective damages which she sustained.

We would also proffer the testimony of Mr. Panl

| Gomez who was the employer of Mrs. Bly before,the October

| surpgery and was the empleyer for s period of time therenfter,

and was an acqualintance of Mrs. Bly, who willjtestify as te
her work capability before the surgery and afterwards and
the change and deterioration in that capacity to work.

Wevwould also proffer certain photographs of Mrs.
Bly's inJuries end the scars which she has,

We would proffer the testimony of Mrs. Bly 8s to
hervage, the status of her family prior to and subsequent to
the.operation,‘her genersl heslth prior to and sdbsequent to

the operstion. We would proffer her testimony s&s to the

pain, suffering, inconvenlence and insbility to work nnd

| enjoy the fruits of l1life which occurred duriné'the hoopitali-

zation in October snd subsequent thereto.

We would proffer Mrs..Bly's testimeny that he
abselutely deniee belng told of any complicaetions by Iw.
Rhoeds. I call the Court's attention to the fect thn. this
18 1in conflict with Dr. Rhoads's testimony inlthim mal tor,
Mrs..Bly will elso testify that she was never told o1 thn

serious injury to the ureter which was & substential . ink

=97~ _ e
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which Dr. Rhosds has testified wes e risk snd the incidence
;of that risk. | |

' Mrs, Bly will testify that Dr. Rhoadsltold her only
she wes golng to have & scar on her abdomen which could be
hidden benesth s bikini. The testimony will be that such a
scar was not given, that s different type of incision was
‘mede. Dr. Rhosds told her thet she would be in the hospital
for only seveh dsys end thst she would be away ffom work for
;between one month and six weeks, snd that nothing wss said
.aboutkthe possibility of further complications, delsys or.
.ektensions of hospitalizatiop and extensioﬁs of hef inability
.to work; |

Mrs. Bly will testify snd deny that she wess offered

1 any optidns in her treatmeht. She wss not given the options

}of having esntiblotics or any other form}of madagement other
fthan the surgery. She will deny that she was ever ssl:ed by
Dr, Rhoads.about whether she wanted to have the uterus remain
(so that she could be pregnant If* the option was technically
?available to her. |

- Mr. Bly willvtestify that she would:have elreted to
‘have tﬁe conservative therapy with sntibiotics first jr {iven

the cholce; that she would not have had the operstion nt that

time had she known all of the potentisl risks snd complicabtiary

-98-
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‘she been advised of the extensive risks énd complications

' only the tube and ovary and the avoldance of the hystcrect-my

surgery.

' 8ide, Mrs. Bly, 1f she had been told of the risks of the
?operation, would have sought a consultation wlth reap::t to,
any procedure if she had been advised of the rlsks which L.

thoads has testified are inherent in the proccdure.

of © the procedure, and particularly if:she had known of an

avallable option to her. Mrs. Bly would also testify that had

whichIWere possibie in this pafticular surﬁery that she would
have sought another oplnion from snother physician and would
not have had the surgery until a second opinion.would have
confipmed the necessity for the procedure.

She would also testify that if she had been ; iven

the choiée by Dr. Rhoads she”wodld have chosen the removal of

with its consequent danger to the ureter and the avoirdnnce
of the sterillizatlon which bccurred Because of the hysterec-
tomy.

Mrs. Bly, 8s I have previously indicated, will

testify as to her emotional and physical state prior to thils

In case I didn't meke myself clesr with respoct to

the proposal for the removal of the tube and the ovary on thot

Mrs. Bly will testify as to her condltion prior to

SSR + Y« N
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|cope and to handle 1ife's problems, and hérvgenéral injuries

subsequént to the operative procedure.

‘blsdder wes caused by somethihg which he did in the operatlon.,
|:'She also will testify that the paln thet she went to Dr.

Rhoads for priof to the opération is still present.,
|'hospitel administrator énd his assistant, Mr. Gendrin, with
':hospital administretor té'testify s to the nqmber of :yne-
~cologlsts who have full stsff privileges st the Prince
Willism Hosplital here in Manassas.

- indicete Mrs. Bly's 1life expectancy.

:Judy Robinette, s sister of Mras. Bly, #&nd Jeff RBly, I,

'Bly‘é sbn, with respect to her physical end emotlonnl con

tion before snd after the surpgery. This would inelud - Lesbi-

the surgery. She will testify as to the pain and suffering

and inconvenilence, the changes in her ability to work and to

She will also testify that Dr. Rhosds sdmitted an

obstruction of the tube that connected the kidney with the

We would also propose to offer the téétimony'of the |

respect to the hospitsl bills of Mrs. Bly's hospitali~=ntion

and the reasonableness of those bills. 'We_wouldﬁalso'nﬂll . hd

We would also proffer the morteslity tebles Lo
In addition, we would proffer the testimohy of

] -

mdny as to the activities that she wag able to do pr%fﬁouujy

]
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|assistance during surgery 1s conéerned; thereiish't snybody.

25

The law 1s clesr on thatAtopic.‘ So far as Virginis
is concefned, it sdopts the orthédox law,prevéiling throughout
the country, thétijudgmental errors are not sufficient upon
which to hold & defendant for medical melpractice. There
Wwould be no 1isbility. |

So far 8s the consultation element 1s concerned,
there 1s no evidence ﬁere in Prince William County that ooh-
sultetions are necessary before routine hysterectomies of this
type or routine laparétomies of this type. There 1sn#t;ahybody

that ;seid this is a deviation from the standafd. " So far as

There isn't any evidence that says this 1is 8 devistion from
the stenderd. The only evidence here is that thet is the
stendard, |

Second of all, as to thst particulaf point, Dr.
Rhoads se&ild that there was a nurse there that was helpling him
who was the sssistent. So he had an essistent there, even.
if you assume this wes a departure from the standard that

prevails,

So, you Honor, I submit that we ere still »r - ht

back where we were,

THE COURT: Mr. Dixon, I would still sdherc o my

decisions that I have made in thls matter, Undcy the,

DEO ]FQ‘.LERTING '
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circumstances I feel that the_testimony.as.submitted and as
proffered.there, if it Qere to be submitted and admitted in
the record, that we still be at the same position. The Court
would have the same position that it has previously expressed
I still am Inclined to go along with the majority vicw in
this matter,

I might say that in resding the Canterbury case thal
it 1is very Interesting. 1 think vefy Interesting thoubhtsﬂanc
loglc were presenﬁed.:'At.the same time, 1t apperently is nbt
the.majority view. I am not inclined to believe it »t this
tiﬁe{ It.may very well be that the Supreme.dqurﬁ of Vir:inla
wouid.say they édopt this particuler view in lieu of that
view, |

So under the clrcumstances the Couft will r‘Lainv
its position and make the seme ruling es previously mnde for
the record.

I understand st thils time that the plsinti’’ wnnld

close or rest his case,

MR, DAVIS: If your Honor plesse, althou, h ' have
heard no formal motion from Mr. Slenker, now that Ll plrin-
tiff's case 18 closed, including the proffer, I thin this
recofd should be farmalized by immedistely assumling, "hnt he

18 making & motion st this time to strike the eviden::.

SR Y ¢ L S A

DEO REPORTING
931.3434




- THE COURT: I haven't heard ahythinb from him here,
 i‘assume that would be the position if'plaintiff rests at
~this point,. |
| MR, SLENKER: I thought perhaps they would crye
"to take s nonsuit.

THE COURT: I haven't heard counsel say thet yet,

MR, SLENKER: I don't know that they have considerc
that.

THE COURT: I mean, before I meke a .rulin;, in

‘other words, that is a prerogative that counsel has., Up

“until such time as the Court has ruled,

MR. DAVIS: We are not taking é nonsuit.

MR. SLENKER: Then I move on behalf of Dr. Rhoads
to strike the evidence, if your Honor plesse, and to cnter
summary Judgment in his favor. |

THE COURT: I will grent the motioniundér those
circumstances.

MR, DAVIS: Show our exceptlon, your Honor.

MR, DIXON: Your Honor, may the recordv;hmw vhe
exceptlion to the.previous ruling with respect to the vrolir
" of evidence which I don't think the Court formsllzed < Lh-

record, denled the proffer,

THE COURT: All right. Surely, indeced., Ao I

R
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indicated, Mr., Dixon, I think you should save everything.

Don't leave anything undone.
MR. DIXON: TFor the record, as I understand the
Court's rulihg, thé proffer was réfused; is that ri, ht?
| " THE COURT: Yeé. In other words, assuming that phe

testimony would be submitted exsctly as that .

MR, SLENKER: It was not refused.

t

THE COURT: Baéed on the proffered‘testimony, in
other words, there.wasn't é refusal to permit youf proffen,

MR. SLENKER: As I understand it also, youf Honor;
in reaching the conclusion énd the ruling on Ehe proffaor,
your Honor took the evidence as rebresented b& Mr.vDiﬁun at
fbée value, | |

THE COURT: This is whet I ssked him.

MR. SLENKER: That's right. That was statcd in the

very best lipght Without-any cross examination'of those wit-

nesses had they been tendered,

THE COURT: This is the very resson I asked him

the question I ssked him. It's not a question of reluvsln.

the proffer. In other words, the proffer hed becn m~ic. L
pccept the proffer and I accept the testimony as profoercd,
Based on thet testimony I would talke the o0 ponil

tion. I want to make the record clear nui, that [ v not,

;105_
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'saying that you cannot proffer this testimony. The Court is

ynot réfusing it. The same way with any other proffercd test;l

i

i

i‘mony. It's proffered. 1It's in the record and it's there., 1
am'certaihly not refusing yéu permission to proffer it.

I am certainly assuming ﬁhat if pfoffercd, it would
be exactly as stated by counsel and ss such theVCourt's

\

rulin;; is based on the testimony ss piven. That was my ren-

json for asking you,in the best 1nterest of your client.

MR. DIXON: Yes, your Honor.
THE COURT: I think the record is cleaf.
Bring the Jury in.

(Thereupon, the following proceedings continned in

the hesring of the jury.)

THE COURT: Members of the jury,-yéu won't hnve to
£0 back 1n the box., Just stand right outsilde the box.

"In light of the events of this case up to this
particular point the Court has made certainlrulings_and hrn
sustained 8 motion to strike the plaintiff's evidencoe, and
has entered summary Judgment for the defendsnt in thin watLtoer
So your services willl no longer bq needed in this eng -,

Thank you very much for your services.

Court will adjourn at thils time,.
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Q Now; Doctor, when YOu perfo;m an ;rdinary
hysterectomy without removing a tube and ovary,»you
ordinarily have to put clamps down béside the uterus in
order to separate the tiséue before you cut it,‘do you
not?

A Yes. ' é

Q It's customary and proper suggical practice to

stay as close to the uterus as possible'so that you avéid

the other structures that'are'present'in the pelvis; isn't

that right?

A That is true.
Q Incident@lly in your medical schooi training, you

trained at GéOrge Washington University; is that right?

A Yes.

QH You‘studied anétdmy there as part of your basic
cﬁurse?

A That's coirect.

Q -That is where you learned your peivic anatomy,

to learn all of the details of what wés found in the

pelvis?

A That is correct.
Q You learned where all of the nerves and arteries-

and veins and the ureter were located in the pelvis?
|
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A Yes.

Q You knew_a$ you performed the hysterectomy that
as you have placed these ¢lamps beside the ﬁterus and cut
your way down,iﬁhat if your ciamp went too far to the side
you had a dangef of clamping the ureter,_did you not?

A Yes.

Q And so it's‘customary practice to be very
careful and keep tbat clamp very close to the uterus,

particularly down around the uterine artery; isn't that

right?
A " That is correct.
Q The uterine artery is the place that a great

deal of medical literature has described.as being the
locétion where the ureter is clamped?

A Yes.

Q It's generally recognized that one isn't suppoéed
to c;amp the ureter during the surgery if he can avoid it;
isn't that right?

A That is correct.

‘Q Usually when you clamp a ureter ydu recognize it
and can repair it at that time?

A Occasionally. You can't say usually. I don't

know. You can -- I don't know whether you can suspect it.

-106-
DEO REPORTING
931.3434

}
|




155

In this operation I did not suspect that I had -- did any

damage to the ureter.

Q Now, Doctor, when one removes the left broad

ligament as well as the uterus, you go further off to the

side'laterally and closer to the ureter with your clamps,

do you not?
A No, notvnecessarily -

MR. SLENKER: (Interposing) There hasn't been
an& evidence here that'the‘broad ligament was taken ouf.
The evidence here is --

BY MR. DIXON:

Q@  (Interposing) Doctor, have you testified
previdusly that you took out the broad ligament?

A I said the left tube and ovary were removed.
They are located in the broad ligament.

Q Doctor, have you testified previously that you

removed the'complete broad left ligament?

A I believe that I tesﬁified that the left tube
and ovary were removed. They are all located/ih the
broad ligament.

Q Doctor, calling your attention to your

deposition, on page 70, you were asked a guestion, "Well,

you remove a portion of the broad ligament; isn't that truc?"”

-107-
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| Andlyqur answervwas,'“Wéll; you remove == I'think‘you

would remove most all the broad ligament."
Didn‘t yoﬁ give that answer?
A Apparently I did.
Q When you remove ali.the broad ligament that

takes-your further to the side closer to the ureter; does

it not?
A Not necessarily.
Q Anatomically, does the ureter run either in or

adjacent to the broad ligament during its course from the
kidneys down to the bladder?
A It does.

Q 'Inéidenmilygn the pelvis, are there areas where

. You can identify the ureter? .You can see it right under

this thin membrane, called the peritoneum, can you not?

A That is true.

Q As you get down closer to the uterine artery
there becomes a point where it goes a little deeper where
youvcan't see it right through the peritoneum; isn't that
right?

A That's right.

Q When you are performing more extensive surgery,

such as cancer surgery, and you recognize you are going to

= -10 8"‘. S, S
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1 . be dissecting out laterally into that area where that

[

ureter is at, you usually take certain precaﬁtions to make
3 sure £hat you don't clamp or cut the ureter,ldo you not?

A I A Yes,

h : Q Those precautions include insertiqg a catheter
6 into the ureter in an attempt to help you recognize or

7 identify it? |

] , MR. SLENKER: - Well, if Youf Honor:please, I make
9 objeétibn to that also because that is not tﬁe type of

10 1 operation that was being done here. There is no

11 . testimony that this is extensive. It is major surgery, to
12 be sure. But there is no evidence that it was extensive

I ~ as the type of surgery that counsel suggeSts{would involve

the insertion of catheters jn the ureters. :There's been

no characterization of this operation other than a simple

16 hysterectomy.

' . MR. DIXON: Well, Your Honor, he has already
testified that he's gone beyond the usual hysterectomy,
that he's gone laterally} I am trying to elicit what the
customary practice is when you cut in the area where you
recognize that you have a risk of damaging the ureter.

MR. SLENKER: You do that in every hysterectomy.

But he is asking now about an opegation in the pelvis, if
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Your Honor please. .That is much more serious than what
this operation been.
THE COURT: Aren't you going beyond the scope of
the particular operation that is in issue here?
MR. DIXON: No, Your Honor. I rhink this
reiates directly to it. I think it relates directly to the

practice when one recognizes that one is lateral and in the

| area of the ureter.

MR, SLENKER: He hasn't said that he was
lateral or that he was in the area of it, as counsel
suggests.

But his question to which I make objection ie
that he is character;zing a much more serioue and
inﬁolved operation than this one has been chéracterized
as. It may be that the standard would involve use of
the catheters in a more serious opererioﬁ where there
is ﬁore pathology than as to the generative elements that
he Was concerned with at the time of surgery.

THE COURT: I think you would have a rlght to
examine with respect to this particular procedure as far
as a hysterectomy is concerned, but not going beyond that
to a broader type of operation in the pelvic area. This

is not the issue here. It is a question of whether or not

cewee =110-
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he went beyona the scope bf that standard'that is uéed and
the procédure that is used as far as a‘hyéterectomy is
concerned. |

I think you are going to have to be confined to [
a hysterectomy, not just any general pelvicvoperation that
would be of a type different from the hysterectomy;

MR. DIXON: Well; Your Honor, we are talking
about a hysterectomy of a different type. This is a
modified hysterectomy that the.doctoriperfdrmed. It's been
modified in such a nature that it has certain aspects which
relate to both a uSuai hysterectomy'and a more extended
hysterectomy where precautions are taken.

THE'CdURT: I haven't heard any testimony it
was beyond it, as far as an extended hysterectomy. There
has certainly been no ﬁestimony from any other witness
so far beyond that.

I‘will have to sustain his objection as going
vbeyond the hysterectomy. If you can develop it through
vthis witness, you can ask him any questions with respect
to the particular operation; whether or not in this
particular operation he had gone beyond, and did he do

these things in performing the hysterectomy.

But to say is it normal to do this in another

IUUURUTERE [ 1 P
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hysterectomy to take precautions to identify the ureter

160

|
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operation, that is an operation of a diffefent type. Now,
if it's one and the same operation, and if he will say that;
then that is something'else.

MR. DIXON: May my exception be noted?

THE COURT: Surely.

BY MR. DIXON:_

Q Doctor, is it customary practice in operations

where you recognize that you are getting close to the

ureter and you are going beyond the bounds of the usual

by means of a catheter or by dissecting around the
ureter so that you are aware of its location?

A No. We don't ordinarily catheterize ureters
in this type of a hysterectomy because this was not an
extensive -- it wasn't an ektended radicél hysterectomy.

Q Doctor, if you know that your clamps are in the
area where the ureter might be, do ydu ordinarily put a

catheter in?

A No, we don't ordinarily do that in usual
hysterectomies,
Q Doctor, if you know that you are in the area

where the ureter might be, do you dissect around the ureter

in order to be sure that it didn't get caught in a clamp or

. il2-
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.a suture?

A ‘On occasion, if we think it's indicated, we do.

Q That is because you recognize that there is a
risk that the ureter may be injured;'ish't that right?

A . That's right. | N

Q When you are talking about £he radical
hysterectomy for canéer surgery, the precautions which
you have described, are those preeautions because you
recognize that you are close to the area where the
ureter goes down?

A Yes. You recognize that you are goingvto be

operating in and around the ureter, dissecting very close

to it.

Q When one removes the left broaa ligament, that
is a portion ofya modified cancer operation, is it not?

A When you remove the leff tube and ovary, you
are getting the broad ligament and the left tube and
ovary. Yourare using them synonymously.

Now, there are radical removals of the broad |

ligament and there are not radical removals of the broad
ligament. Now, this was not a radical removal of the

broad ligament in the sense that you dissected around the

‘ureter and the base of the broad ligamenti So therc is a
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distinction that you make there.
Q Is it your testimony ==

‘A (Interposing) This is a simple

l62

removal of the

tube and ovary, not a radical removal of the tube and

ovary. -
-

Q Incidentally,Doctor, with reSpec# to the custom

that you have described, you were trained
Washington University, were you not?

A Yes.

at George

Q And you did'your internship where?

. A My internship at Garfield Memori
: Q Where is that?
'A " In Washington, D. C.
Q That's in'the Washington'Metropc
A It used to be. It is no longerf
And then -- it's no longer in existence.

Q ' You did your residency in obstet

gynecology at George Washington University
A No, at the Washington Hospital C
Q That is also in Washington, D. C
A Yes. |
Q You subsequently had further exp

practice, did you not?
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A Yes.
Q Where was that at?
A I was in the Air Fo?ce for a number of years.
Q While you were in the Air Force you worked Qith

doctors that had been trained all over the country?
A Yes. |
Q Doctor, did you find that the customary
practices which you are describing are-ordinarily performed
with a hysterectomy, were the customary praétices which
you learned while you were in Washington?
MR. SLENKER: I object. If Your Honor please,

the test in this case, as I understand the law in

Virginia, is the test of medical care that prevails here

in ’Prince William County. That is where Dr.. Rhoads
préctices. I don't think there has to be a showing that
he is faﬁiliar with the standards elsewhere in order for
him to practice with the standards that prevail here.

MR. DIXON: Your Honor, I think that the rules
provide that the doctor's standard is the standard of
this locality or similar locality. I think we are entitled
to explore what those similar localities are.

MR. SLENKER: That might be, Your Honor. But

he said throughout the world. Where throughout the world?

-115-

DEO REPORTING
931.3434




[\]

-

~t

16

17

18

19

164
Are those localities, indeed, similar to here where
Dr. Rhoads practices? That is the test.
THE COURT: I think that is definitely the test.
There‘ié no question about that being tﬁe test.

- I assume what you are saying is that the

_'customary standard or procedure in the practice in the

District of Columbia were the same as they were here in
Prince Williaﬁ County. .Is that what you are asking?

MR. DIXON: Yes, Your Honor.

THE COURT: I will let him aﬁsWer that question.

MR. SLENKER: Well, it's not the test of what it

'is in Washington, if Your Honor please.

.THE COURT: No. But, in other words, he will
still have to show what the standards aré here in Prince
William County. He is merely asking him.if they are the
same.standards. He hasn't asked what those standards are:-

| MR. SLENKER: He hasn't asked if Dr. Rhoads
knows what those‘standards.are in Washington, D. C. in
1970.

THE COURT: I think you might-ask him that.

MR. SLENKER: If he knows what they are. I don't
think he préctices over there.

THE COURT: I don't know. But I think he can ask
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him that.
MR. DIXON: 1I'd like to lay a more extensive
foundation on that, Your Honor.
BY MR. DIXON:
Q Doctof, after you completed your residency did
you immediately stop your medical education?
A No, I did not.

Q You continued on with medical education in order

‘ to keep current on matters, did you not?

A That is right.

Q Some of the things that you did included»readinq
journals which are published on a national basis?

A Yes.

Q -The standard ‘of practice which you have followed
is, in part, based upon the experiences from those
journals?

A I part, yes.

Q You also have attended medical conventions and
medical meetings in order to keep up in medicine, have you
nqt?

A That's right.

Q You have attended medical meetings in all
different parts of the country, have you not?
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A Yes.

Q. That's.the customéry practice of doctOrs in your
specialty, is it not?

A Yes.

Q Doctor, you are é specialty in obstetrios and
‘gynecology, ére you not?

A Yes.

Q You did pass your Boards in order to becomc a

specialist, didn't you?

A Yes.

Q It's a hard thing to'pass your Boards, isn't it?.
A That is correct. | |

Q In'passing'your Boards, you took a national test

where your performance was compared with doctors from all
over the couptry; isn't that_right?
A I assume;lyes. |

Q Your performance was expectedvto be up with those
from doctors from all over other parts of the country, |
were they not?

A I assume, yes.

Q ~When you took your Boards, didn;t you also have
to take an oral.examination, Doctor?

A Yes.
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Q That oral examination was not based on what the
practice was at Prince William County, was it? It was
\based on the.practice of ' obsteticians on a nation-wide
basis, was it not?

MR. SLENKER: I object to that, if Yéur Honox
please. I think there has got to be some showing thét,
indeed, what he was asked referred to a standard of
practice as distinguished from theoretical or clinical
information or medical' information or what.

THE COURT: I will sustain the oﬁjection.

BY MR. DIXON:

.Q Doctor, the doctors which tesﬁed you were from
other areas of the country, were they not?

A Yes‘.

Q The books that you studied in preparation for
your Boards were books that were written by doctors from
al; over part of the country, were.they not?

A Qes. |

Q Since you passed your Boards you haven't stopped
keepiﬁg track of these practices of obstretrics and
gynecology, have you?

A No.

Q " poctor, while you worked in the Air Force you
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worked with physicians who ¥wepre trained in a number of

medicai schools and medical centers all over the country,
did'you not? |

| A Yes.

VFQ | You found that the standard of practice of the
physicians was abou£ the.same, that théy wérejapproximately
equal in competency?

A Yes, most of theltime, Yes.
Q  You found that your skills were on a par with

those of physicians from any other area of the country,

didn't you?
A Yes.
Q When patients come to you you don't tell them

that you don't practice as good medicine as the doctors
in the District of Coiumbia, do you? ‘

| MR. SLENKER: Objection, if Your Honor please.

THE COURT: Objection,sustainedQ
BY MR.DIXON:

Q Doctor, isn't the standard of practice of
Board-certified specialists in your specialty the same
whether you arevpracticing in Prince William County or
practicing in the District of Columbia?

MR. SLENKER: Objection, if Your Honor please.
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“That is not the standard.
| THE COURT: That is not the standard. The
objectioh'ié sustained. |
BY .MR. DIXON: | v' é
Q Doctor, the standard of préctice of Board-
certified specialists such as yourself, was it the éame

in 1970, whether you were practicing in Prince William

County or in the Distri¢t of Columbia?

MR. SLENKER: Objection, if Your Honor please.

THE COURT: Sustained.
BY MR. DIXON:

Q Doctor, in 1970, was the medical community of

" Prince William County similar to that as the medical

~community in the District of Columbia?

MR. SLENKER: Objection, if Your ﬁonor please.
The question is not whether or not it's similar to
Washington, D. C. The question is what are!the standards
here. If you don't know what the standards are here then
presumably you have to show what the standards are at some
other equivalent community. I think Your Honor can find
and judicially take notice that washington, D. C. is not
the same.

MR. DIXON: The question goes as to whether they
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are'the_same.
MR. éLENKER: There's bean no showing ﬁhatvhe
knows what they.ére. |
THE COURT: I will sustain his objection.
BY MR. DIXON:
Q Doctor, in 1970, did you attend any medica;
' meetings in the District of Columbia?
oa Yes.

Q | Didn't you read medical»literature from doctors
who are practicing in the District of Columbia?

A  On occasion.

Q Doctor, have you had occasion to engage in
proféssional'intercoufse in 1970 with doctors who were
practicing in Washington, D. C.?

"A Yes.

Q Doctor, didn't you find, based on those
observafions, that the practice in the field of obstetrics
and gynecology was the same in Prince Wiiliam County as it
was in Washingtdn, D. C.? |

,Mk; SLENKER: vajection, if Your Honor please,
because the énswer.to that question obviously rests on what
those men that he came in contact with, irrespective of

what the number is, said to him, which may or may not mean
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1 what the practice is.

2 - THE COURT: I sustain the objection.

-

MR. DIXON: May my exception be noted, Your Honor?
. \

AT THE COURT: Yes, sir.

D | MR. DIXON: May my exception be noted to the

6 previous objections that have been sustained?

-1

THE COURT: Surely, absolutely.

8 ‘j ‘ BY MR. DIXON:

9 Q vDoctor, Prince William Hospital is a hospital
10 of how maﬁy beds?

11 | A One hundred fifty beds.

v | Q - How many did it have in 19702

13 A It‘had‘about, I think, 100 beds in 1970, I

14 believe. | : ' B |

15 Q - How many doctors were practicing at the hospital
16 in 19707 '

17 Al I don't know for sure. I'm not exactly sure

19 how many were on the staff at that time.

1 Q Do you have an approximatelnumber, Doctor?

A I would say there were probably 50.

20

9l Q Is that 50 on the active staff?

. A Gosh, I'm just not entirely sure about that.
. Q You don't specifically recall now?

' !

-123-

DEO REPORTING
931.3434




6

-1

16

17

18

witness ==

THE COURT: (Interposing) I will sustain the

Objection.

MR. DIXON: Okay.
BY MR. DIXON:
Q -Doctor, did you have familiarity in 1970 with
the “obstetrical care and gynecological care in the D. C.
area so as to state whether it was a medical community
51m11ar to Prince William County insofar &s the standards
of aobstetrlcal and gynecological care are concerned?
A Would you state that again, please?
(Thereupon, the Reporter read the preceding
question in open court.) !
THE WITNESS: Yes.

BY MR. DIXON: !

Q Did you find that the ' .gpsretrical and gynecologi+
cal care of the medical community of the'District of

Columbia was similar to that of Prince William County?

MR. SLENKER: I object, if Your Honor please.

The test is what is it here.
THE COURT: I think he can testify as to
whether or not he found that it was $imilar to that. Then j

he may answer his question as to whether or not that is
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similar to the care here.
I will overrule your objection,_Mr. Slenker*
THE WITNESS: I think the care-is similar.
BY MR, DIXON:
| Q In ybur experience, is the same.tfue for other
metropolitan areas, sir?

MR. SLENKER: Objection, if Your Honor please,

“unless there is some showing he is familiar with other

metropolitan areas.
BY MR. DIXON:
Q Doctor, six days after the hysterectdmy

operation, Mrs. Bly had fever and some flank pain, did she

'not? .

A No. She never complained of flank pain to me,

" but she had fever.

Q Did she have flank pain, as recorded iﬂ the
nurses' notes? |
A No. She didn't complain to me of flank péin.
Q Did she have flank paih, as recorded in the
nurses' notes?
MR. SLENKER: Well, for what day and what time?
If Your Honor please, it seems to me like‘we are backing

out of the admissibility of evidence, and I think Your HOnof
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talking about other cases. I'm talking about in this
particular case, Mrs. Bly. |

Q Excuse me, sir. ’WhAt would be the characteriza-

tion that you can give the Jury with reference to the
type of operation that this was, so far as Mrs. Bly was

concerned?

A I think it was just =-=- it was like any other

. pelvic procedure that I've done. It wasn't an unusual

pelvic procedure.'

Q_ Did it involve any cancer consideration?

A  There was no cancer involved,

Q It's major surgery, is’it notf a

A Yes.

Q' But are there routine or nominal major su:gical
proceduresf |

A Yes.

Q Is this‘one of them?

A I would say that this was one. I didn't think
that the -- I thought that there was.—- it was a type of
condition. I felt that there was no problem handling it.
In my judgment at the time, there was no problem handlinq
it.

Q Indéed, during the course of the Qperation, wan
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.In other words, sometimes you take a uterus out

because of bleeding. That uterus can be normal. But she

still -- the pathology report:icomes back, uterus normal.

‘But that doesn't mean that the patient isn't losing six

quarts 6f'blood‘e§exy time'shé has a'périod. If she is
havin§ severé cramps,‘you can still have a normal uterus.
Because a uterus is normal doesn't mean it wasn't abnormal |
in'i£8'situation.

Q In doing this‘hysterectdmy,-the operation,
Dr. Rhoads, will you teil the members of the Jury if it
was done in accordance with the standarAS'that prevails
here in Prince William? |

A - Yes. |

Q Where did you learn to do this type of surgery?

A Inmy reéideﬁcy training.

Q Does this have any special name of technique

~or anything?

A It's éalled -=- it's called a total abdominal

~ hysterectomy. And the technique is the Richardson

technique is what we call it.
Q Is it the same type of technique that is
utilized by other Ob-Gyn surgeons in this area?

A Yes.
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Q Anything unusual about it?
A No.
Q With'reference to. the area where you come in

closest proximity to the ureter, the left ureter
particularly, will you tell thé ﬁembers of the»Jury where
that is? |

A The ureter is about two ceﬁtimeters lateral to
the cervix or the lower part of the womb., This is the
closest area that we get.té the uretef.

Q Now,.when you say it gets that close, do you
mean that it runs right down to that point or does if
run along parallel with that point?

A N_o‘..-' It runs down.to that point. And then it
drops down under the broad ligament aﬁd goes up into the
bladder.

Q Go ahead.

A That is essentially what it does at that point.

Q You knew of this-location at the time that you
began the hysterectomy, did you not?

A Yes, |

Q Yoq knew fhat at some point during the course of
it you‘were going to come to this péint where you were

close to the ureter?
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:vAE Yes.
Q. How do you try to stay away from the ureter, or
what do you do during the course of a hysterectomy to
accommodate that? | |

A ~When you are doing a hysterectomy you stay as

close to the uterus as you can. In other words, you

actually, when you clamp the tissue, you clamp right off
the uterus. In other words, you clamp-grasp the uterus
and it slides off of it. So you are grasping as close to
the-uﬁerus as you can. This is what we do to avoid
trauma == or ﬁrauma.to the ureter.

Q Were you taught in médical school that if you

did it this way that there would be no involvement of the

ureter?

A - Yes, that you were safe if''you followed that
techniéue.

IQ Approximately how many of these hysterectomies

have you done in your time, sir?

MR. DIXON: Your Honér, I objectvto that.” I
think that is immaterial. |

THE COURT: Objection sustained.

BY MR. SLENKER:

Q Have you ever encountered in your own practice
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Q Now, I believe that you testified on direct
examination that you were presenf with Dr. Bagley sometime
in February at the time that the ureter was reimplanted?

A Yes.

Q Did you actually see the point at which there was
blockage of this ureter?

A fes. ‘I saw the point of blockage.

Q | Whére was that with reference to the bladder?'.

A . It was approximately aﬁ inch and a half or so
from'the,entry of the ureter into the bladder.

Q How far was it away from where there had been

~dissection of the uterus?

A It was approximately the same —- same distance.
Q The same distance?

! A I think so. It was in the same area,
Q You saw the biockage. What was the nature of the’

¥

blockage, or what was the nature of what you were able to
.observe there at the dperation?
A The only thing that we saw there was that there
was a massive scar tissue in the area of the blocked ureter,
Q Was that located at the distance that you have
told us before as being away from the bladder and away from

the uterus?
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| that correct?

‘the ureters; isn't that right?

T 49
Q The past réport'didn't descfibe any tissue thatbwas
indurated, did it? |
A No.
Q. Now, Doctor, you've been very helpful in going :

over the description of the operation with us.. You've
told us how you keep the clamps very close to the uterus as
you go down; is that right? |

A Right.

Q That's a part of the ﬁormal hyéterectomy; isn't

A Yes.
Q “You recognize that if you go lateral to the

uterus itself, you are goihg to be getting over close to

A That's right.
. Q Isn't it true that it's your present impression

that you did not go lateral directly beside the uterus?

A That is correct.
Q ‘That was your intention ét the time of surgery?
i A That's correct.
Q If you, in fact, had gone lateral to the uterus,

then this would have been a departure from the technique

which you had attempted to follow?
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A That's correct.
Q That would have been a departure from the usual
technique? | | |
MR. SLENKER: Objection, Your Hdnor,lplease,
because we are into the area of speculation. He said he
went along. He described it. So he says, well if you
ididn't do that, and there isn't any evidence that he
Ididn't.
TﬁE COURT: I will overfule your objection,
.Mr. Slenker.

A Yes. I stayed -- I tried to say as close --

|:in other words, right off the edge. of the uterus.

BY MR, DIXON:
Q In other words, you put that clamp right as

tight against the uterus as you could; is that right?

A ' That's true, yes.
Q That was necessary to avoid the ureter; is that
right?

A Right. That's correct. | \

Q If you went lateral to that, because of some
clamping problem, or putting a guture_in lateral, then
that would be a break in the standard technique which you

ﬁave testified is the customary practice in the community?
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1 MR. SLENKER: I object to that because there isn't |

)

l
1

: i
any evidence that that was done, Your Honor. We are in ;
' v 1
the area of specuiation. He's told him what he did. And E
‘ | L : he said, but if you didn't do that, then you didn't puréue |
| : g | the standard. But there isn't any evidencé that’he didn't

b | do it, |

i , MR, DIXON: Your Honor, this is cross-examination.

A _ THE COURT: I will overrule your objection,

! Mr. Slenker, if he didn't do it. He certainly hasn't

10 .| stated that he did.

iy | MR, SLENKER: That's right, so there isn't any

12 '] evidence to sustain the hypothesis. I will save an .

13 exception, if'YOur Honor, please.
ETRR . THE COURT: All right. Sure.

no A‘ What was the question again?

6 | THE COURT: Would the reporter repeat it?

17 QQuestion: If you went lateral to that, because
18 of some clamping problem, or putting a suture in lateral)
19 | then that would be a break in the standard technique

20 which you have testified is the customary practice

o B | in the community?"

oo A Yes.

t
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BY MR. DIXON:

Q As a matter of fact, if you had followed the

;customary praCtice,(then the ureter would not have been

clamped; is that right?

MR, SLENKER: Objection, if Your Honor pleasé.

fHE COURT: Objection sustained.

BY MR, DIXON:

Q Doctor, if you had followed the customary practicé
in thé community, ydu would not have removed the entire
broad ligament,vwould you?v

A I didn't remove the entiré broad ligament.

Q If the entire broad ligament had been:removed,
would that have been a departure from —-

THE COURT: (Interposing) I am going to sustain
it. I think you are getting too far afield. You are really
getting into the field of speculation.,

MR, DIXON: Your Honor, I am perfectly prepared
to tie this together and I will proffer.to the Court that
I shall, |

THE COURT: I will sustain the objection at this

{ point. There has been no testimony by this witness that he

;removed the broad ligament.

-134-

DEO RIFPORTING
8931 3434




.can see it in his deposition.
‘examination. You asked him,when you first had the witness, ]
{ what the answer was and he has done that. Now I don't
‘understand the thrust of your question. He has denied

what you asked, Mr. Dixon.

about that, the removal of the broad ligament. Now there

'did. And I went through this. I finally asked him two

MR, DIXON: Your Honor, may I approach the bench.
THE COURT: Sure.

(The following proceedings were had at the bench

by Court and counsel out of the hearing of the jury.)

| MR, DIXON: Your Honor, I think this is cross-
examination and I think I should be permitted a wide
latitude in this. I think that the record is clear from
Dr. Rhoads's previous deposition. This is a factual

foundation for the area that I am pursuing. And the Court
MR, SLENKER: You pursued that on direct

about page 70. You went all through that. I am entitled

to ask him about it in order to permit him to explain

MR, DIXON: Your Honor, I asked him one question

are two pages here. I was shocked when he originally told

me that he @ad removed the entire broad ligament, but he |

‘| separate questions., I think I am entitled to bring those up.%
. |
i
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THE COURT: I think you can use this if you want
to impeach him, if his testimony was different today.
MR, DIXON: bThe questions I was asking were

preliminary questions to that matter. I think I have to

. ask those in order to --

THE COURT: (Interposing) I fhink you are getting
into a lot of area here. Whether or not this jury can sift
lthis out and so-call dissect it, worries me. If you didn't
do this and if you didn'tbdo that, there has been no
.testimony. So, if you have any testimony.in that deposition
that hé has testified contrary to today; then you can
certainly attempt to impeach him with that. So I will
sustain the objection. |

MR, DIXON: The objection was to what? As I
undefstood the question, the question is, was removing all
of the broad ligament a departure from the standard.
| THE COURT: That is right. I permitted you to
ask him that one question which, frankly, I should have
sustained the objection to that because you are getting into
the field of speculation. But then when you go ahead to

continue to pursue these if, if, if --

MR, DIXON: (Interposing) All right. My concern

|is this, The witness has testified that he customarily
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removed all of the broad ligament. That is his testimony
heie in these depositions.

THE COURT: We are talking about Mrs. Bly's case.

‘MR, DiXON: The questions are within the context
of Mrs. Bly's case in his depqsition.  I think the
deposition speaks for itself in that sense.

THE COURT: I have sustained his objection. I
think we are wasting a lot of time. I have sustained his

objection to that line of questioning as to what would

~happen if he had done this :and doné.that. ..You may note your

' exception.

MR. DIXON: Your Honor, the question that I am

| asking is about what the standard is. Now, I didn't ask

this witness about any questions about the standards in the
community, Mr. Slenker, in his examination, went into the
standards and went into what was appropriate.

THE COURT: But you start of by if, if, and if.

‘You don't establish a standard that way.

MR, DIXON: 'Ibam trying to define the standard.

MR, SLENKER: Ask him what the standard is.

MR, DIXON: I think I am entitled to ask him by
cross-éxamination and leading questions as to the standard.

THE COURT: No. I have sustained his objection.
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I will stick with that, Mr. Dixon.

(Thereupon, the following proceedings continued
in the hearing of the jury.)

BY MR, DIXON: .
Q Doctor, have you previously testified in your

déposition, starting on page 69:

"Did you also remove the broad ligament?

Answer: The broad ligament -- the tube and
ovary are in the broad ligament."

"In this case the tube and ovéry were adherent
to the uréters?

'Answer: Yes."

"So &ou didn't have to remove much of the broad
iigament on that side, did you?

Answer: Yes. You have to remove the broad
ligament. You always do when you take the tube and
.ovary out."

"Apprbximately how wide a fragment of the broad
ligament did you have to remove on this side?

Answer: Well, I mean it's hard to say how wide
it is. It included the tube and ovary.

Question: But the reason why I asked, Doctor,

is because the tube and ovary were described as hoing
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adherent to the uterus.  So I'm concerned about
how much of the broad ligament would have been
included if.the tube and ovary were right against
the ﬁterus.

Answer: Well, they are all -~ you know, it's
all one area where the tube and ovary are inside the
broad ligament. And when you remove the tube and
ovary, you remove the broad ligament.

Question: Is'this yoﬁr usual proceaure, to
remove all the broad ligament on that siée when you
remove the tube and ovary?" |

MR, SLENKER: Now I object there, if Your Honor

please, because he asked, '"Is this your usual pfocedure."

He just told Your Honor at the bench that this referred

to Mrs. Bly's case, not usual and not customary standards.

He told you'thiS»question had reference particularly to

Mrs.

" done.

Bly's case. It does not by the very use of the

, language here about a usual procedure; what is customarily

THE COURT: I am going to permit him though to

examine him with respect to his answer to that particular

question,
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MR, SLENKER: May I have an exception,
BY MR, DIXON:
Q Your answer is; "Um-hum'"; is that correct, sir?
A Yes. Thaf is in the deposition. |
Q Doctor, is that the customary standard to reﬁove
all of the broad ligament?
.MR. SLENKER: Objection, if Your Honor please

to what is the customdry standard with reference to removal

of the.broad ligament. Let's keep it to Mrs. Bly's case

if we might, sir, to what he removed here, if ahy part of
the ligament.

THE COURT: I think that is in line with my former

.ruling, Mr. Dixon, and I will sustain the objection. The

issue here is Mrs. Bly's Operatioh. It's not the_custbmary
operation or any other operation. The issue here is her
operation, whether it deviated from the norm. |

MR, DIXON: Well, Your Honor, I think that the
thrust of the doctor's previous testimony is to the
fact that hexdid remove ail of the broad ligamgnt in

Mrs. Bly's case, If there is a conflict, I think that is

| for the jury to resolve.

THE COURT: I permitted you to examine, in other

words, along the lines of the questions and answers nrked
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in that depositién Just a few moments ago. When you say
it is cﬁstomary, we get right back to the same thing that
it is customary.’ We are talking a?out a custom, The
question hefe in this particular situation is, did he in
this particular operation deviate from the norm.

MR. DIXON: Your Honor, the only way I can
| determine whether the doctor deviated from the norm isvby
dissecting out what the standards of the norm are‘and
find out whether the doctor‘adhered to them., That requires
two parts: One,,determining what the standard is; and, two,

determining what he did. I thought my question was directed

:‘to that part one.

THE COURT: I sustain his objection.

MR, DIXON: May my exception'be noted,

THE COURT: Yes, sir. |

BY MR.\DIXON:
- Q Doctor, I believe that you had previously testified
'that with respect to the biockage of this ureter and
1subsequent complications,_this was outside of the field
of obstetrics and gynecology; is that right?

Co
: A Yes. I think that a blockage of a kidney or
|

ureter, ‘the handling of it is done by a urologist.
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! o - DIRECT EXAMINATION
BY MR. DIXON:

Q  Would you state your name and address, sir?

A My name is Dr. Louis S. Gerstley, III.

- Address -~ home or office?
A Home address, 900 Homestead Road,‘Jenkintown,'

Penhsylvania. Office address, Cedarbrook»Hill Apartments,
CM-23, Wyncote, Pennsylvania 19095, |
‘ Q Thank you sir. What is your occupation?

A I am an obstetrician and gyﬁecblogist.

Q aHow long have you'had that occupéﬁgon?

A I havé been in the specialty in private practice
for eighteen years. Before that I had threé years additional
training as a resident.

Q Now, would you tell us what your premedical
education and your medical education have consisted of,‘sir?

A My premedical edﬁcation was at Harvard University.
My medical education was at the University of Pennsylvania,

Q | By medical education, you are referring to
how many years of work?
| A Four years of medical schodl, one year of internship

at the hospital of the University of Pennsylvania, and thrce
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. years of residency at Temple Hospital in Philadelphia.

. Q That was completed when, sir?

A 1956,

Q Did that qualify you at that time for Board

' certification, sir?

A When you finish your residency,kyou are what
is called ‘Bcr)ard eligible. |

Q What does that mean?

A 'That means.you-have cbmpleted an approved

residency training program. And you -~ at that, point

173

in history, we were not allowed to take our Boards.until'

three years after we had completed our tralning. ‘You

had to have three years of private practice with the

cases to submit to the Boards. And then you took your

Board examinations. And if you passed them, you were

then Board certified.

4

Q Did you subsequently take those examinations, sir?

A I did.

Q Are you now Board certified?

’A I am, -

Q Have you had any hospital affiliations since
compieting your residency, sir? (

A Yes, I have,
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Q Can you tell us what those affiliations have

‘cohsisted of?

A My private practice has been at the Abington

‘Memorial Hospital in Abington, Pennsylvania, and the
'Albert Einstein Medical Center, Northern Division, in
‘Philadelphia. And at one point, I was Chief -- first,
Assistant Chief, and then later Chief-of clinics at
iPhiladelphia General Hospital, which was charitable;type

work, educational-type.

Q How long have you had these hospital appointments?

A At Abington and Einstein, I joined the staff

in July of 1956. I also started at Philadelphia General

in 1956. I left Philadelphia General in 1967.

Q As a part of your responsibilities at the

‘hospital, did you have any medical staff responsibilities,

‘sir?

A What do you mean?

Q Let me be more specific. Did you ever work as

.as an officer on a committee of the medical staff?

A Oh yes, many.
| Q What is the medical staff?

A The medical staff is made up of the physicians

who practice at a hospital,

-1l44-

.DEO REPORTING
931.3434




pbs |

6

9

10

11

'i75
Q What kind of committees do the hospitals have?
A Oh, I've been --

MR, SLENKER: (InterpoSing) I object to the
materiality #nd the relevancy of this.'

MR, DIXON: Your Honor, this goes iﬁto the
qualifications of this Doctor, the experience that he's had.
This question goes into.his relationsvand observations
with other physicians.,

MR. SLENKER: That may be, but the medical stafs
at Einstein or at Abington is immaterial. .

THE COURT: I think he can testify what he

"observed. I will overrule the objection.

'MR. bIXON: Thank you.
THE WITNESS: Am I to answer that quest ion?
BY MR, DIXON:
Q Yes,
A The medical records committee which peruses
medical records to see if they areup to éﬂuff; tissue

committees, which review the cases that are done where

‘there is a discrepancy between what the doctor sends to

a pathology laboratory and the tissue that is submitted.
For instance, if a man says -- submitted to pathology,

acute appendicitis and an appendix and it is a normal

)
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appendix, this would go to the tissue committee to find

~out why indeed the operation was done and pass on its

Justification and verification.

Then I have been on utilization committees which

determine whether or not a patient belongs in a hospital.

L

I have been on obstetrical review committees, gynecological

review committees, paranatal review committees where we

: review cases to see if they are in the purview of these

areas,

It's part of the physician's maintaing good
control over other physicians to make sure the practicé
of mediciné is always kept up.to its best possible level.

I am.trying to think what other committees. |
Well, I think that.is a pretty fair representative.

Q With respect to the tissue review committee,
was one of thase responsibilities‘with respect to that
committee the obligation to review reports of -pathology
specimens from the gynecology department?

A Yes.

Q Did that include the evaluation of pathology

repdrts on the female structures known as the uterus,

‘the tubes and the ovaries?
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A Yes,
Q What was your job with respect to those particular
‘studies?

A Well, the hospital at which I did —— sat on
ithe tissue committee for thé longest == I think I was on
the Einstein Tissue Committee for something close to ten
or twelve years. We had a practice of referring -~ all
§hysterectomies were referred to the tissue committee for
The whole 6ase was sent always to the tissue committee

to determine if the case was indeed justified.

Q Now, Doctor, do you have any medical licensures,
sir? |
| A Yes, I am iidensed in the State of Pennsylvania,
| Q Have ybu had any academic abpointments?

A ~Yes, I am Clinical Associate Professor of

Obstetfics and Gynecology at Temple University Hospital,

| Q ~ What is a Clinical Professor?

A A Clinical Professor is one who is basically not
full time in thé academic levels of medicine. I am a

£u11 time private practitioner, Temple University sends

their medical students up to the hospital where I am engaged

in teaching them at Einstein Northern.,
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We teach the students so that they give me
professorial rank at the parent hospital so that it
ienters the catalogue and indicates that these students are
coming to a then qualified staff member,
Q What is the level of training of the students

which you teach as a result of this academic appointment;

.sir?
A All levels,
Q Now,vcould youv—Q
A (Interposing) First year, second year, third

'year, fourth yearAstudents.

Q  These are medical students?

A Yes.‘

Q [ Do~you-also have occasion to teach orAtrain
|interns? |

A And residents at the hospital. ‘They are not
‘Temple interns and residents. They arevour own hospital

interns and residents.

The interns who rotate thrdugh our service, this
is coming to.a close because the internship program throughout
the United States: is coming to a close. The residents who
are in our program, I am Director of Resident Training
ﬁt Einstein, not at Abington.
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Q What is an intern as opposed to a resident?

A An intern is somebody taking Speciai training,
one yéar out of medical school. A residehcy was -~-
an internship was supposed to have been a fairly broad
covering of all the phases of medicine.

We~used to have what we callgd ?Qtating internships

These have gradually disappeared over the laét decade
or so, and have been headed_toward what we cail straight
internships where you take an internship in a pﬁrticular
specialty. And because this has.come to be such a common

occurrence, it was sort of felt why spend an extra year.

| We want to make more doctors. And theyAnow go on almost

directly out of medical school into residency.

And they will be beginning the first year of

internship with the first year of residency, the idea being
| that you get part of your internship in the fourth year

| of medical school now and part of your internship is

sort of absorbed in the first year of residency as we do
away with rotating internships.

Q  What is a resident?

A A resident is a physician who is takingltraining'
in a given specialty, épecialty level training in a given
specialty.
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Q  The residency of your tra1n1ng is in the area

| of obstetrlcs and gynecology?

A Obstetrics and Gynecology, yes.

Q  That includes both areas?

A Yes.

.Q Can you tell us when you commenced training?
A When I commenced?

Q | Yes,

A As soon as I entered private practice.

Q Have your residents and internsAgone out in

private practice on their own?

A Oh yes.

Q Can you tell us what kinds of geographical
locallties these interns and residents have gone to?

A Up and down the length of the country,‘sir,
urban centers, teaching centers, local communities, almost
Eany place you could name.

At -- let's see. At Philadelphia General, we had
four residents a year. At Abington, at that point, one,
and at Einstein,AfWOAor three residents a year. So that
would be seven, eight residents a year times eighteen years,

approximately would give you the total number of residents.
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|And these are spread out to 126, if my ﬁemory serves me,--
lno —- 144 residents that have gone to places that

f144 doctors might go to practice.

{ Q Have you had occasion to keep in contact with
.any of these doctors who have left your}program?

A Some:6f them. ‘Not all of them. Yes,

Q Have you had occasion to associate with other
obstetricians and gynecologists who practice this specialty
-since the completion of your training?

A Oh, certainly.

l Q Can you tell us how‘you kept in contact with
%ther doctors, sir?

i A Well,'through going to the specialty board
heetings. The American College of Ob-Gyn. meets annually
in various parts of the United States. And theﬁ, in
addition, in Philadelphia we have somethinglcalled the
Obstetrician sbciety of Philadelphia, which is the

second oldest professional society of its kind in the
United States. And we have a number of obstetricians

and gynecologists who are draﬁn through the entire area,
ﬁot Jjust Philadelphia but upstate Pennsylvania, New Jersey,

belaware, who come to these meetings that are held once
|

o

month, eight months out of the year,
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Q ~ As a result of this experience, Doctor, have
you had occasion to become familiar with.the standard of
- practice in the fieid of obstetrics and gynecology of
Board certified specialists in the United States?
A Yes,
Q  Have you formed any opinions as‘to the variations
j in the standard of practice within the various areas of
the United States?
| A Most of the physicians whom I know and where I
have seen have bretty much one level of practice. It's
kept fairly standard by the fact that there is just one
- set of Board certifying organization within our specialty.

Everybody who wishes to be certified in our specialty

goes_fb Chicago where the American Board of Ob-Gyn. is
“and everybody gets certified there; And they grade
everybody on a single level of practiqe.»

‘ | There isn't -- we don't make a man a specialist
tin a different level of education or knowledge or ability
ibecauée he practices here or he practices there, He either
tpassés the Boards or he doesn't pass the Boards.

{ Q ﬁow, when a doctor takes these Board examinations,

.18 he tested by other physicians?

A | Yes, he is.
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Q .__Where dp fhese doctors who perform the testing
éome from?
A ‘All over the country, again. The Board Examiners

are made up usually'Of outstanding men, men with fine
reputations in the field, many times professors, heads of
'departments, but they can come fairly widely scattered

throughout the countryo

Q Do some of ﬁhese individuals also come from small
towns?_ | |

A Yes,

Q Now, calling your attention toathe case of

Mrs. Betty Bly, have you had occasion to review the medical

records of Mrs. Bly's admission to Prince William Hospital

in September of 1970 and her admission to the hospital

|in October of 1970, wherein she was discharged in November

of 19707

A Yes, I have,

MR, DIXON: Your Honor, I am going to offer this

mmah: for his qualificationsat this time prior to asking him

ja hypothetical question in order that counsel may object
or voir dire the witness.,
THE COURT: Do you wish to voir dire the witness?

MR, SLENKER: No. I believe at this time, Your
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THE COURT: All right, sir.

Doctor;'after he has posed his hypothetical
question, please don't answer until the Court has ruled
on the objection hé is going to raise.

THE WITNESS: Yes, Your Honor.

Iy ...m-v,..m‘_._.«_._..,‘.,..Am.
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BY MR. DIXON:

v? Q ‘Docﬁor, I went you to sssume that Mrs. Betty Bly

hent to militery doctors during the years 1966 through 1968,
‘During the o urse df‘thosé years sheAwasvtreétEd in»October,
1966, for & non-gynecologicsl infection with tetracycline;
iand thet on the 6th of December, 1966, she had a pap smesr
%wh;ch_was read as having-triphomonas in the smear; that Mrs.
;Biy in August of 1967 was trested for a non-gynecological
jproblem in which she received penicillin by mouth.’ And again
in September, 1967, Mrs. Bly was treated with penicillin.

I went you to assume further that on the 14th day of
éNévember, 1967, Mrs. Bly was treated for complsints bf'dysuria
;apd hematuria énd that the Subsequent treaﬁing doctor, Dr.
Rhoads, resd in the record that this complaint was related 1in
that record to a kidney 1infection anivaginit;s which was
attributed to trichomonas.

In November of 1967, Mrs. Bly wes treated, sccording to
khe militsry records, for what was described a3 & suspected
ruptured_follicular cyst; and that on the 17th of November,
1967, a right adnexa nmass was determined.

I went you further to asssume thst on the 27th of
Februsry, 1968, Mrs. Bly a;iein was trcsted because of n wnss

in the ripht adnexa whlech, accordlni to the treating, physteinn
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at that time may have been either sn ovarilsn cyst or an

.adnoma,

I want you to further assume thaﬁ'on March 7, 1968,

Mrs. Bly had right lower quadrant pain snd pein which was

| described a premenstrual paln, sccording to the military

records; that a consideration wses made to the question of

dysmenorrhes with infertility end secondery to the "dysmenor-

rhed”; that at that time Mrs. Bly wes treated with a prepara-

‘tion called Edrilsal.

I want you further to sssume that in April of 10068

Mrs. Bly was treated for a boil on her right arm, & furuncle,

wlth tetracycllne in an smount of first'twO_grams per day and
then later & decreaslng smount of this sntibiotic; and that

‘on June 11, 1968, during the following month the medilcal

report indicated that the pain clesred.. By the pain I sm

‘feferring to the paln 1in her right lower quadrant when she

was trested with.the antiblotic for the furuncle,

I want you to further assume that the medical rocord
of the 19th of June, 1963, contailned a reférence to possitle
right chronic salpingitis and a uterus that was retroflex:d,

I went you to further essume that on the 25th of

August, 1968, Mrs. Bly was -seen in a militsry GYN clinic

“where an examination wesg deascribed as including s i ht ovnry

S _156_ . L. . PO

DEO REPORTING
£31.3434




-

-1

lat that Cime 8 trilel of achromycin, en antibiotlc, was recom-

.fhaving pain off and on for eight yesrs in the lower abdomen,
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‘'which was enlargéd to a size of four by six centimeters. And

mended., The description of Ehe adnexa at that time was
described 8s a cystic adnexa.

I.want you to further:asssume that Mrs. Bly there-
aftgr was treated by othér doctors whose histories were not
available to Dr., John Rhoads, but thst Mrs. Bly ceme to Dr.
'Rhoads with the history which I have Jjust described to you.

| bocﬁbf, I want you to assume thet wﬁen:Mrs. Bly crme

to Dr. Rhoads, Dr. Rhoads recorded a history that Mrs. Bly was

:aconstant’pain. The menses were evéry two to five deys, abouq
twenty eight to'thirty days. She had had no cramps. ler
previous menstrusl period was 1in Msrch. Now this was April
%25; thet the paln was described in the record as belnj 8 ra-
veted with movement and apgrevated with bowel movements., She
does have occaslonal loose bowel movementé, There wau no
blood in her stools., She 1s on Valium and Darvon Compound
65. She had been on an unknown asntiblotic but had been off
the entiblotic for two weeks.

| Mrs. Bly further ga?e a hlstory of dyspareunin,
‘that is psinful intercourse, for a number of years, and doed

not reach climax.,
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| history that she had had a2 D and C eight years aj o for henvy

| itis. The uterus was described as second degree retroverted

Dr. Rhoads further recorded the addltional past

menstrual flow. And some doctors had told her that she hrd
‘a diagnosis of chronic pelvig infidmmatbry disease in the pasi

The review of the’symtomé indlcated that}she had an
itchy vaginél discharge with an odér to it. Shé-was married
for eleven years, Her huéband was a test pllot. _That wes 1n|
the family hiétory. |

The physical‘exémination Indicated that the brecdgts
were normal and the heart snd lungs were clesr. The abdomen
was flat. The liver, the spleen, and the kldneys were not

palpable. The patient was thought to have a monilial vo; in-

wilth first degree descensus, but normsl in size. The adnuxal
structures-paibated normally.

Impression at this time was, "Péychosomatic discnse
on the basis of poor family situation.” She was‘glvcn Serax
capsulesg fifteén m;lligrams three times a day for nervousness
and Mycostatin vagilnal supposltories and Vioform-Hydroconrtt-
sone cresm for her monilisl veplnitils and vulvitin.

She was told that she needcd some marital counscl-
ing as she has had a very unstable family‘situation ng well

as Tinanclal situation, according to the recordas, nnd Lhnt
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the patient is "under s most emotlonsl circumstence and 18’
iﬁ s chronic snxlety state."

Let me ask you ﬁp_further assume that Mrs, Bly
réturned on the 15th of November, 1970, and Dr. Rhoads made
the following notstion. lLxamina tion essentlally as 1t wen
before. She was told that & D and C and examination under

anesthesls will be carried out. She was given Flygyl and

_Vioform—Hydrocortisohe cream and Mycrostastin vaginal supposi-

tories for mixed vaginitis. She still has emotional problems;
however, she feels that her family situation 1is much bettovr
than 1t was before. She still contlnued to have her pain;
tfat the'D sand C and exsmination under snesthesis doesn't
reveal anything;’ The dector notes, "Will foliow her conserva-

tively for another few months and if it st1ll continues 3

pelvic lgparotomy will be performed."

Docotor, I want you to further assume that 1in
September of 1970 Mrs. Bly was admitted to the Prince Willlaw
Hospital in Menassas, Virginls, where she hed a dilatathonrénd
Qurettage. That 1s 8 D and C., Her physlcal exsminatlon wns
lescribed by the doctor at diséharge ss essentially normal,
except for 8 pelvic exam which revealed the uterus to be
slightly enlarged,'second degree retroverted, Her ripht

adnexa palpsted normally. The left adnexs was enlnry od Al 0
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cyst about three to four centimeters in dismeter was pal-
! : aten :

| pated, according to the discharge summery.

: The doctors! lmpression as recorded at dischérge

;from the hospital was "Pelvic endometriosis or chronic
Einflammatorjy'pelvic‘disease."

| MR. SLENKER: Exactly what were you reading from
there? |

MR, DIXON: vThe'discHarge summary.

Mrs., Bly was dischérged'frOm thé"hospital shortly
after}the D and C. The pathologist's report cerried the
diagnosis of "endometrium'secretéry phsse, diséaserc,
benign." The pathologlst makes the notation;that no evidence
of any malignaht neoplasm 1is presenﬁ in his report.

After this visit to theAhospital‘Mrs. Bly again
saw Dr., Rhoads on approximately October 7, 1970, where Dr.
Rhoads made thé notation, "Returns a&ainj' Sﬁill has her
noss in the left lower guadrant. Still temdem, Will do a
pelvic laparotomy on her as soon as can be scheduled."

Let me ésk you to assﬁmé thet Mrs. Bly was told at
thié tiﬁe she needed a pelvic lapsrotomy and that » hysbores.
tomy was a possibllity which she should contemplatc hecauna
i1t may be requlred.

Lét me ask you to further asasume that prior to Lhe
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;September 1970 visit to the hospital, Mrs. Bly had inguired

fof'Dr. Rhoads about the possibility of having further child-

_renl At this time she was thirty years old &nd had one éhild

and that between the time of the September hospitalization

and the time that Mrs. Bly was admitted to the hospital on

‘October 28, there was no further discussion about whether

Mrs. Bly wanted to have children if she were given this
option.

Let me ask you to assume that Mrs. Bly was not

:given any option as to the possible forms of therapy thst

might be undertaken; that no inquiry>was made as to whathoer

she desired a hysterectomy, if she could have a lesser pro-

cedure such as a mere removel of the pelvic mass which wan

described at the physicel examination.

Let me ask you to assume that Mrs, Bly was not told
of the risks of the surgicsl procedure, that is, the compli-
cations which were an inherent part of the procedure cxcept

as to the booklet, "After llysterectomy, Whet?" plainbiff's

Exhibit #6; and that Mrs., Bly wes told that there wang n

possiblllty of complications from the suvgery. But these

vere not spelled»ouﬁ as to either their nature'or thelr

extent.

Let me ask you to assume that Mrs. Bly wan

SN, 3 TS
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hospitalized at Prince William Hospital on the 27th of'

{October, 1970. On the following day Mrs. Bly went to the

operating room for the proposed explorastion. At that time

the doctors operating noted that procedure was as described

| in the medical records which you have read,

I call your-attention to the description of the
internal orgens. '"There wss a cyst in the left adnexa,
probably an endrometrioma. The ripght adneka'appeared normal,

The uterus was normal," and that the docﬁor made the follow-

ling statement.‘ "Because of the patient's contlnued pain and

discomfort we decided that s total hysterectomy snd left

was used, but there wés no other doctor in the operatlng

1 room st this time to éssist in the procedure that was carried

out.-

Let me ask you to assume that 8s the oprva1lJﬁ
reports describe, that a hysterectomy was performhd nnd that

the doctor performed s hysterectomy and removed the left bLube

‘ and'ovary and the doctor also removed the left broad lLilgrment

Let me ask you further to assume the factun con-
tained in the pathologist's report of the surglcal spaclmen
which was submitted to the pathologist snd the portions of

that report includc the followin:

ILD
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"One container under A consisted of a complete

uterus with attached left uterine tube and ovary., The over-

211 appearance is the left tube and overy sre sttached or

~adherent to the lower portion of the posterior aspect of the

body of the uterus by broad, thin fibrous adhesions. The
fimbristed ends of the utefine tube are unidentifisble. Most
of the left uterine tube is adherent to bhe.surface of the
ovary. There also appears to be some thin, delicate fibroué
adhesions in the upper part of the body of the postérior

aspect of the uterus. The uterus hass & weight of sbout 7%

grems and approximate dimensions sre 7.5 by 5.0 by 3.5

centimeters. The uterus has a3 vaginal cuff in the’axisvof
five to seven 6'clock, this being as much as 1.8 centimeters,
Division of the cervix reveals a Nabotﬁian cyst ébout a hnld
centimeter 1n dismeter. = The endmyometrium is sbout two
centlmeters in thickness. The endometrium 1s sbout one
mlllimeter 1n thickneés. The l1eft ovary 1s about threé
centimeters in dismeter and'has.a rounded shepe end is {fluctu
ant, On dividing 1t, 1t has s cystic space of practically
the full width, The lining 1s pinkish-pray glistenln.
tissue. The cyst contains & moderate amount of 1li;ht tan
fluid. ‘The cyst wall hss a thickness of sbout two mllill-

neters. 'The internal surface oppesrs to be orianised

R - [ TR S
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flbrinous materisl., No obvious structures are opresent. The
terminal portion of the Qterine tube 1s'obviously dilated,
The srea 1s sbout two centimeters in diameter. The dismecter
of the uterine tube is about seven to eight millimeters,"
Incidentially, let me ask you to assume that there
was no hystrosalpingogram or tests performed prior to the
patient's admilssion for this surgery or prior to this
suréery. Let me ask you --
MR..'SLENKER: (Interposing) What was thet again?
MR. DIXON: There was no hystrosalpingogrém.
BY MR. DIXON: |
Q Let me ask you to assume the facts contained 1in

the remainder'of the patﬁologist's feportAwhich included the

| diagnosis of complete uterus, mininal chronic cervicitis,

endometrium'secretory phase, filbrous adhesions, posterior
aspect of the body of tﬁé uterus to the left tube and ovary,
one Nabbthian cyst. The path rebort déscribed the ovary as
ovary with old éorpus Juteum cyst. The left uterine tube
was described as left uterlne tube with hydrosalplnx and
chronic inflemmation end adhesions to the uterus.

THE COURT: There has been 8 request for a recess

st this time, The Court will recess for about five minutes,

(Whereupon, e short rccess was taken.)

3L 4
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THE COURT: All right. Are you ready, Mr. Dixon?
MR, DIKON: Yes. | |

THE COURT: Do you recall your stopping-off point

there?
MR. DIXON: Yes.,
BY MR. DIXON:
Q  Doctor, let me ask you to assume further thet the

post-operative course after the hysterectomy and removal of
the tube and ovary were described by Dr. Rhoads a&s being

complicated by fever of unknown origin. DBecause of this

‘fever and the fact that the left adnexal mass was quite

adherent to the pelvic wall, it was felt thet en IVP would
be indicated. Also, cultures of her urine were taken. The

cultures revesled no growth in twenty-four hours. An IVP

‘done on 11/3/70 revesled a non-functioning left kidney.

Following this finding, Dr. Bagley was called for

consultation on this particuler problem. He attempted a

‘retrograde pyelogram which was unsuccessful., After this

‘unsuccessful attempt & left nelrostomy was performed on the

3rd of Novenber, 1970, and a number 3 Foley cathobor way
placed in the pelvic arcs of the calycel system of the Loty
kidney. This area was then drained.

Following: the nephrostomy‘thc;pmtient'n ONIe vinG
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uneventful. She developed a low infection in the nephros-

tomy incision about thrge days prior to her dischérge. Her
addominal incision healed well. However, a day ﬁrior to her
dlscharge a small amount of drainapge was noted in the lowey

part of the incision, And this was felt to be Just an accum-

ulation of serosangulneous materlal in the incision.

On the date of discharge she was dolng well. And
thereafter fhe patlent was advised to return to the officcs
of Dr. Rhoads, her gynecologlst, and Dr. Baéley; her urolo--
@ist._' | ” |

Ddctor,‘lét me aék you further to.assume thet Df;
Rhoads 1s s fine physiclan, wéll trelned in the‘field'of'
obstetrics and éynecology at George Washington University in
Washington, D. G., snd that he also received his training in
obstetrics and gynecology 1in the Washington, D; C. Metropolil-
ﬁan Area, that he is Board certified In the fleld of obstet-
rics andvgynecology, snd that he keeps,current.on medical
technlques by sttending natiqnal conventions and rcadlng
Journals which have nationsl distributibn.

Let me ask you to assume that the surgleal procedure
which Dr. Rhosds followed wng 8 procedure which he hnd lenrniad
auring his training in the Washington, D, C, srea duriln;; hls

resldency.

SO 1Y <7 - . e
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Doctor, based upon these facts, do you have an
opinion as to whether the care of Dr., Rhoads in carin@ for
Mrs.vBly met the appropriate.standard of a Board certified
obstetriclan with the experience and backgfound which I have
Just deséribed‘to'you, who 1s practicing in Prince Williem

County, Virginlas, in the City of Manasses or 8 similar

"locality in the yesr 19707

MR, SLENKER: If your Honor plesse, I make objec-

tion to the question on the basis that there hes. not been

an-sppropriate foundatlion lald through this witness that‘

would put him in a position to asnswer thls question. The

guestion, as it's put to him, does not cell for & relevant

. and material ahSWer, aécording to the rule of evidence in

| malpractice ceses formulated hefe in Virginie.

THE COURT: Mr. Dixon?

MR, DIXON: Your Honor, I don't think that Mr.
Slenker is specifying an objection that I ce&n even respond
to at this particulasr point.

THE COURT: In what respects pre the shortcomings,
Mr. Slenkér?

MR. SLENKER: Well, first of all, the wlthess
hasn't said that he's famillar with the standard, the appro-

priste standard. The question refers, In the finnl
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abélysis, to standards with reference to a Boérd Certified
mén, which is notuthe_test in any Virginié case of malprac-
tice.

The test really is what is the sténdard that pre-
vails 1n Prince Wiliiam County, Whether this witness knows
the standard, whether he's been.in a8 position'to know the

standard, whether under the hypothetical guestion that 1s

assumed here; 1if he does know those standards, 1if 1t falls

below the standard, above the standard, or at the standard.
There hasn't‘been any showing that this doctor hés even been
to Prince William County except for today or is familiar ot
all with Prince Willism County, which is the only area that
John Rhoads préctices in. ‘Those are ﬁhe omisslons.

MR, DIXON: Your Honor, I don't think that bhe
Virginia rule requires that the doctor be familiar with -
practice specifically in Pfince William County. 1 think
that the Virginie cases, and I am ready to cite three of
them to you 1f the Court would desire, require that this he
on the basis of & similar locsllty. The doctor has testiffled

previously that the stendard of prectice 1s similor In this

respect,

THE COURT: Let me heve the cltation of tha ernan

that you asre referring to.

=168 ' e
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MR. DIXON: Yes, sir, (Indicating.)

THE COURT: Do you have further coples of those
particular cases st this time? |

MR. DIXON: No, &our Honor.

THE COURT: I would like to glance st these parti-
culsr csses. Do you have them to have photocopies? This is

Whitfield vs. Whittaker Memorisl Hospitsl, 169 S.E. 2nd, 210

Virginla, This recites the Reed vs. Cﬁhrch case,

"The Court 1s golng to take abbuﬁ é ten minute
recess, It's been some ﬁime since I have read them. I
can't seem, for some reason or another, to recall the termi-
nology'of the language. Counsei does not‘have_a photocopy

of the cases. fThe Court is going to recess for about ten

‘minutes.

(Whereupon, a recess was taken.) |
THE COURT: Mr. Dixon, after having gonec over this

case and refreshedlmy memory with respect to the content of

thlse cases,'and reviewlng the particuler hypothetical ques-

}tion és posed to the doctor, I am pgolng to sustain the ob-

Jectlon.

I think the obJection 1s well taken for two
reasonsﬁ number one, with respect to the form of the oucs-

tion; and number two, wlth reapect to the guestion of thoe
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has been no evidence before this Court concerning the devia-
tion from the‘normal pfactice.in this area or in s similar
area. |

With all due respect to Dr. Ge}stley, I don't think
there is sny guestion sbout the doctor bheing very eminently
qualified to practlce. DBut I think the lssue 1nvolved hefe
is whether or not Dr., Rhoads has‘deviatedvffom the normal
practice of simllar physicilans under.like condiiions in this
area of Prince William-Couhty or é similar aréa'sucﬁ 8s
Prince William County.

I think I can bake Judicial notice of the fact thnt
Dr. Gerstley 1s practicing 1in Pennsylvania.. He hasn't sald
that ﬁhe'custom'and practice in Pennsylvenla 1s the some ay
the cﬁstom'andhpractice in Prince William County. I'or those
reaSons 1 ém golng to sustain his obJjection,

MR. DIXON: May my exceptilon bé noted, your Honor?

THE COURT: Yes, sir.

BY MR. DIXON:

Q Doctor, calliny your attentlon to the practice of

medicine in Manassss, Virpinis, snd in Prince Willlam County,

let me ask you to assume that at that time the practicc ol

medicine by a Board certified obstetrilcilen -gynecologint

‘fconsisted of practice 1n a --

931.3434
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MR, SLENKER: (Interposing) Well, now, I am going

to object to this question if your Honor please, becansc he

is asking him to assume, Now he's golng to proceed, appar-

ently, to tell the doctor what he thinks the standard of
practice is here. That's an improper question to be prd—

pounded.,

The purpose of an-éxpert witness 1s one that knows
the standard and can tell what the standard is and cen
evaluate that. |

THE COURT: Let's let him ssk the question fivst,
Mr. Slenker. I will ssk the doctor to reffain from answerinu
until I have had a chance to rule.

BY MR, DIXON:

Q Let me ask you to assume, Doctor, this hospiftal is
a small dommunity hospltal snd had spproximately one hundred

beds or possibly one hundred fifty. The recorad isn't cleny

on that; and that there were épproximately fifty doctors on

~the attending staff et that time.

Let me ask you to sssume that Manassas, Virginle,
is W1th1n a period of driving tilme of less than one hour frowm
the Metropoliten ares of Washington, D. C., Where thuve are
large major medical facilities there, including two madlnnl

schdols and & number of larpe medlcal aentoera,
-171-
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what experience you have had in observing the stsndard of
| medical practice of'Board.certified obstreticlan-gynecolos istg

| who practice in a similar localilty?

Now, Doctor, calling your attention to those

assumptions, can you descrlbe to the Court and to the Jury

MR. SLENKER: Well, if your Honor please, 1 think
we are back now, are we not, to the same. thrust of the ob-
Jedtion to the main'hypothetical that was’but to him., How
can one --

THE COURT: (Ihterposing) I don't know how you
can compare. If he's never been in Prince Willlam County,
ﬁever practiced in frince Wiiiiam County; never been ac-
quainted‘with.the practice of Prince W1lliam County, how 1s
he going to compsre with Washington, D, C. or any-dther
local erea?

Our Supreme Court, unfortunately, has made the
rule. I didn't moke the rule. The doctors who testified in |
each of those cases there were doctors who wére famillar with
the practice in the locale. There was ﬁeStimony that there
waé 8 deviaﬁionbfrom the prac@ice in the locale.

I think that the word "similar local community";
we are speakings about Prince William snd the customary

practice of physiclans here in Prince Wi1ldam Comnty., PAo

1720 —
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'say, with all due respect to Dr. Gerstley, I don't have any

question 1n my mipd about him being Zeminently'qualified as

;an expertAin his field. We have an issue involved here, and

the point involved here 1is thé_custom and practice in TPrince

William County.

MR, DIXON: Your Honor, may I respectfully takev

exception to that. As I understand the Virginle ceses, the

courts have held that it isn't a question of thet locallty,

fwhich happens to be Prince William‘County, but it 1s-either

that locality or a similar locallty. .Ivcall the Court's
attention to the Hemway Vs, Martinez éase.

THE COURT: I hsve read that. I think the same

‘terminology used in these cases was clted by Mr. blender
“which was given to mes-similar localities; But we are
ispeaking about the custom and practicé. In oﬁher wqrds, 1
‘don't think the Court could take'judicial notice that somc-
jbne who has not had experience and knows ebdut'the custom

| snd practice of Prince Willism County can compare 1t with any

other area at this'time; tb: say 1t 1s similar. How would
he know;there is 8 similarity'if he kﬁows nothing about the
custom and praétice?

MR. DIXON: Your Honor, as I understand the rule,
it 1sn't 8 questlon ol whether a practice‘ta glmilor to Lhnt

1)
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in Prince.William County. It is a question of whether he 1s
" .

familiar with a practice in a locality similar to Prince

William.

;v _THE COURT: I don't interpret the”cgses that way.
| MR. DIXON: As I read the Huntly.case, that is a
situation wherein an ophthalmologist from New York was
permitted to testify in'Charleston, West Virginia..

THE COURT: I am thinking about the rule in
Virginia. My understanding of the rule in Virginia is Jjust
as I have stated. I don't think the fact it is in West

Virginia is necessary for Virginia. We have cases in Virginig

It is my opinion this is the issue 1nvq1ved here.

We are speaking about the custom and practice in the community

bur Supreme Court speaks to that or similgr communities.

Right at this time there is no evidence before the
Court that Dr. Gerstley has ever practiced 1n‘Prince William
bounty. ‘I don't see how he can testify 1f he has never
practiced in Prince William. I sustain the objection.

MR. DIXON: Your Honor, may I be heard on one
;ther matter?

THE COURT: Yes, sir.

MR. DIXON: As I understood Dr. Rhoads's testimony

under examination by his counsel, he testified that the
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'D. C., which is a much larger metropolitan ares. That was

‘what Dr. Rhoads testified to us. I think that this estab-

1 Prince William County. That is all I have heard so far

‘throughout this case. Until such time es there 1is a physi-

‘there hss been some deviation, I will be in 8 position to

obstetyicisns 1in the county.

 County, but there arc numbers in Fairfex Counbty and Arlin Len

205
performanCe of this procedure was in accordance with what

he had lesrned in his residency, which was in Washington,

lishes qﬁite clearly the standard of practice that he

learned and he wés adhering to. I think by the doctor's ouwn
testimony he waé steting by implicetion his practice here 1n
Prince Willlam County was the same 8s-the—8aRe as that which
he learned In Washington, D. C. I think that 1if thaﬁ is the
case we are entitled to explore this particulsr srea.

THE COURT: I don't agree with that, Mr. Dlxon.
In the first place, as I say, my recollection of his testbl-

mony 1s that hé complied with the custom and practice of

clan put on the stand that 1is golny to testify along; the lineg

sustaln the objectlion to .thesec questions. That 1s my rulilng.
MR. DIXON: Your lonor, @8 I understand it, the

dilemma this 1s putting the plalntiff in 18 there are gix

THE COURT: There mipht be s8lx in Prince Williasm
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Gounty. I understand tﬁat‘the buraen 1s upbn'the plalntiff
to prove his case, not upon the defendant. Thisvis the prob-
jem. It's an ominous burden but ét the ssme time that is.
the ruling of 1aw ipvolved. That is my ruling, Mr. Dixon.
I don't see any point to pursue 1t any further at this time.

MR, DIXON: May I respectfully except to the rulln{

THE COURT: Surely.

'BY MR, DIXON:

Q Doctor, have-you ever practiced in Prince William

County?.

A I have not.
Q Have you had occasion.fo practice.in any similar
localitiles? | |
A Well, I am not that familliar with Ppihce William
County aé such. But the ares in which 1 prectice, for
instance, the Abington sarea, 1s & small suburbén communlty
and has pretty much the same level of practice. The_level
of prgctice, s far I can find, seems to be pfetty much the
séme throughout rursl arceas.
‘MR, SLENKER: I ob Ject.
THE COURT: Objection is susteined. I instruct the

jury %o disrepard the answer.

MR. DIXON: May my exception be noted, your Honor?

-1/6=-
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. the doctor, whether he 1s believable or not, goes to the

. welpht of'the evidence rather than the admissibility.

+ did you form an opinion as to whether the nephrostomy which

. Mrs. Bly was caused to undergo was directly casused by the

' don't think that that's a proper question. In ény event,

| aware, there have been two separate theories of 1iability in

| this case. We would proffer to the Court this witness's

THE COURT: Surely.

MR. DIXON: It would appear to me, your Honor, that

THE COURT: I sustained the obJectlion.
BY MR, DIXON:

Q Doctor, based on your review of Mrs. Bly's records,

surgery or the hysterectomy which Mrs, Biy recelived?
THE COURT: Just & moment.l

MR. SLENKER: ObJection, if your Honor please. 1

the question is whether or not Dr. Rhoads adhered to the
standard.

THE COURT: You are pgetting right back to the snme
issue, I sustaln the obJjection.

MR, DIXON: Your Honor, at this time the plalntiff

would proffer the damages for the record. As the Court is

testimony on causal relationShip'of the damages.

As the Court is aware, therec is sn informed conian®
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ruling the same from the bench.
I wantgd to confirm that insofer ss the Hunter case.
It deals mainly with the question of allegations, not the

3proof>of allegations. I will maintain the same. I 8dherc to

my rullng at the bench. I did want, at lesst in 8ll {eirness

.to the.psrties to deteremine what my ruling will be. But
this Court will stick with the meJjority fuling concensus,
| MR, DIXON: Your Honor, mey we make 8 proffer?

THE COURT: Well, ahy proffer will have to be out
of the presence of the Jjury here. It is getting rether lste
at night. How long 1s it going to take?

MR. DIXON: May we appréach_the bench?

: (Thelfollowing proceedings were Aad at the bench

by Court and counsel out of the hearing of.the Jury.)

MR, DIXON: Okay. I I understénd the Court's

ruling, the Court{ is rallng that Dr, Gerstley hes not been

gualified to testify because he 1s not familisr with the

stendard of practice in Prince w1lliaijounty 88 opposed to
the standard of prectice in a locelity similer to Prince
Williem County; 1s that riuhé?

 THE COURT: Well, the Court's ruling 1is based on
the fact that-there has been no testimony before the Court

at thls time that thce particular slle;cd nepllient ncetlon
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how he could testify what the standard procedures are in
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on the psrt of the doctor was in violation of the standard
of practice as set forth in and as practiced 1In Prince Willien
County or a county similar to that. The fect of Dr. Gerstlex

not having practiced in Prince William County, I don't lnow

Prince Willilem County, not being familsr with the practice
in Prince Willism County. This 1s the basis for my rulins .

MR, DIXON: Your Honor, we would proffer that Dr.
Gersﬁley ié prepared to testify on both the standerd of conre
in negligent treatment and the standard of csre in informed
consént of 8 patient of the proposed trestment; &nd.thnt Dr.
Gerstley 1s prepared to testify as to his quelifications and
experience and.capacity to testify, and'capacity‘to observn
eand relete to the Court the standsard of practice of a Borrd
certified :Obstetrician-gyhecogologist who practices in »a
rural ereca of a2 simllsr nature to Prince William County but
not Prince William County.

If the Court 1s holding that the doctor can be
familiar only with the Prince William County locetion, of
course Dr., Gerstley cen't testify to that.- But the doctor
¢an testify as to the standard of practice in a.similsr
small rural type of community which 18 the region from which

he's from. And of course with the limitatlons that hnv: hnwné
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| described 1n his testimony concerning what a Board certified |

'D.C., where Dr. Rhoads has testified that he was trained rnd
in the area on which he's bssed his surgical procedures, o3

he has alresdy testified'in thils case.

ffailure to treat the patient properly had upon her subseguent

her circumstance 1in the absence of medical testimony. oo

~
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obstetrician does hold himself out to do by the training

practices of goinyg to national conventions and reading natloni

al Journals.

We also propose to offer Dr., Gerstley's testify on

the standard of practice in an arees slmilsr to Washln; ton, i
, ' l

We would also proffer Dr. Gerstley's testimony on
the issues of causation inherent as to whst relatlonshlp bthe

failure to give the patlent medlcal alternstives and the

1njdry. Dr. Gerstley can testify as to the igsue of the
casusation. The nephrostomy was causally relsted to thece
other scts of which neglipgence 1s alleged. I don't intend
by this, of course, to indicate that informéd cphsent 1s only
a neglipgence 1issue.

We would proffer, of course, thst Mrs. Bly separ-
stely 8nd independently under the Canterbury case can testify
on the issue of whst she was told end relate this to what

would be a reasonsble practice for an individuel {aced with

-180- - - .- -
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what we would do 1is we would proffer testimony of informed
consent both from a lay point of view of Mrs. Bly and from a
professional point on the standard of care through Dr.
Gefstley. |

We wouid also proffer Dr. Gerstley's testimony on
the issue of causatilon and the dsmages thet Mrs. Bly hss
undergone since the operative procedure on the 28th of October;
as to the pasin and suffering, the medical complicstions that
she hss undergone.

THE COURT: Do you wish to be heard on that?

MR. SLENKER: He 1s Jjust proffering. You have made
your fuling. Yoﬁ have ruled.

THE COURT: In other words, do I understsnd you
are asking me now that I would permit you to put this doctor
on 1in the presence of fhe jury end proffer testlmony to
testify as to these particular items that you have Jjust indi-
cated'in your statement to the Court here? His testimony
would be in essence what you have just related fhere?

MR. DIXON: If the Court is ruling that we would
not be permiéted to show these things, then of course there
would be no further need to proceed with Dr.'Gerstley.

THE COURT: I reslly frankly see no need to proceed

any further as far s the proffer of testimony ls contorn:d,
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because my ruling is the same. This is my feeling there and

it's 1in the record, right or wrong. I feel that I am right,

iIf I didn't I wouldn't say that, Mr. Dixon.

i . .
; Under the clrcumstances, my rullng would be that
i

1 deny the motion to proffer the testimony as long as the
| ‘ .

testimony would be slong the lines that you have lndicated.

v

}I assume that is what the testimony would be, which is 1ln -

| . .
kssense what you have just represented to the Court.

| ' MR. DIXON: Yes.

i THE COURT: So under the circumstances I see no

!

%point for staying here sny longer. This is my feeliny., 1
would deny the motion.

MR. ﬁAVIS; If your Honor plesse, before adjourning

for the day, since I don't believe Mr. Dixon or Mr. Olender

i

are familisr with the Virginia practice, since the proffer

would include all the evidence we could offer on the sub ject,
L | ,

{I assume 1t would be appropriste now for Mr. Slenker to make

Ea motion to strike the evidence. Then 1t would be tentamount

I .
to & directed verdict for giving finslity to this case.

THE COURT: In other words, assumlng that this
inUld be the extent of the proffered testimony of the
i _

iplaintiff's case, and under the circumstances in order to

E&ive 1t finelity , there hss (ot to be some finality befowre
i
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the sqrgery. She will testify as to the pain end suffering
and inconvenience, the changes in her ability to work and to
cope 8nd to_handle life's problems, and her genersal injuries
subsequent to the operstive procedure.

She will also testify that Dr. Rhoads admitted an
obstruction of the tube that connected the kidney with the
blsdder wes casused by something which he did in the operation.
She slso will testify that the pain that she went to Dr.
Rhoeds for prior to the operation is still'preSent.

We would also propose to offer the testimony of the
hospital sdministrator and his assistant Mr Gendrin, with
‘respect to the hOSpital bills of Mrs. Bly's hospitslization
and the reasonebleness of those bills. We would:elso-call thd
hospitel administrator to testify as to the number of (yne-
cologlsts who heve full staff privileges st the Princc
LWilliam Hospital here in Manassas. |

We would also proffer the mortality tesbles to
indicate‘Mrs. Bly's 1life expectancy.

In addition, we wosld proffer the testimony of .

" Judy Robinette, @ sister of Mrs. Bly, &nd Jeff Bly, M3,
Bly's gon, with. respect to her physjcal end emotional condl=-
tion before and after the surgery. This would 1nnJuﬂ testi-

mony as to‘the sctivities that she was sble to do prevlouslty
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“that she was unable to do subsequently, such s&s horseback
" riding, swimming, Judo activities, activities with her boy 1n

" the Scouts snd so forth.

Judy Robinette wlll also testify that Dr. Rhoads

" stated to her shortly after the obstruction of the ureter was

~discovered that he stated that something went wrong during

the operstion and the tube from the hladder to the kidncy was

;cut, and that Dr. Rhoads was going to have sssistsnce of a
" kldney doctor or urologist and that Mrs. Bly would probably

' need additional surgery.

We would also proffer the testimony of Dr. Pnartone,

who 1s a Ph.D doctor rather than s medicel doctor, who was an

‘1nstructor 8t 6he George Washington University Medical School)
i and who taught medical students thelir basic snstomy, nnd

- teaught the medical students the anatomiceal relationsh ps of

the pelvis, 1Including the structures of the uterus, Lhne

. ureter, the tube, ovary, broad ligament, and the othex

. matters which the Court has heard previous testimony -n.

As I previously mentioned, your Honor, we woenld

offer the 1life expectancy tables. Mrs., Bly is now at “he »peo

. of thiﬁty-four. The Code tables provide the life expuctan:y

of 42,3 yesrs,

Your Honor, we would also proffer the Diy..tory -l

R R I 7/ —
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Medical Specialists to be identified to medicel witnesses,
This 1s & book published for the American Bosrd of Medlcal
Specialists and for the Board bf Specialists in Ohstetrtés
and Gynedolowy of which Dr. Rhoads i3 s member, which 1nﬁl—
éates the number of Board'certified specialists which nare
svallable 1n Prince William County to tesﬁif& 8s to the stend-
ard of care, indicating the very smail number which ara
aveilable.

I c8ll the Court's attentiqn to the fact that the
directory indicetes that there are four spéciaiists linted in
the current directory. One of those isvDr. Rhoads, ‘Another
is 2 physiclan who is listed as'an associste of Dr. Rhoads.
The other two doctors are associsted in physical close prox-

imity o Dr. Rhoads's office.

We would also offer your Honor the bills whilch Mrs,

{Bly has expended in her c¢are subsequent to the operation

through her and, through the medicsl witnesses to suthonticate
;them to indicate they sre necessary and the ressonablan~ms of
khose bills.

% In order to be specific, your Honor, with respect to
the other speclsl damayes we would proffer Mrs. Bly'sihosti—

mony on her work history snd on the loss of wages that she hns

suffered since the hystérectomy operation.
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1 ; - That concludes the prbffer, your Horor.

2 o THi COURT: 'Mr. Dixoh, from this juncture of the

4 proceeding, in otﬁer words, I understsand in essehce this wonld
- be the balance of your testimony in the case., Is that rifht? é
? That 1s on the issues of halpractiée alleied on the part of
6 Dr. Rhoads as well as informed consenﬁ. Is that right?

‘ MR, DIXON: Yes,lyour Honor,

s THE COURT: Mr. Slenker, I would 1ike you to tell |
" me why I should not permit this particulsr testimony to be

10 heard st this time.

o MR. Slenker: If your Honor plesse, with redpect to
12 the items of testimony that were first‘menﬁioned; that con-

13 cerning hospitai records, Dr. Rhoads, Dr. Blood and Dr.

14 Gerstley, I think your Honor has previously ruled upon that

1 testimony. Within the fraﬁework of the proffer- I hear

16 nothing new that has not been encountered before, érou-ht to

17 your Honor's attention, indecd, some of 1t brought to ihe

14 jury's attentlon. Your Honor hss ruled upon those bef-re.
10 So that, I think, 1s a rehash of what hes gone on befc:» in
20 this trilal. | ;

21 " As to the remaininr, items, it occurs to me t%nt

o they have reference to damages, Perhaps not all of t@qm but
!

most of them as'represented by counsel would [0 to thuidnmn;e

!
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P MR. DIXON: Yes, sir. I note an exception.
" MR. SLENKER: If Your Honor please, I think one

of the first hospitalizations, the first group that is

there is the September 22 confinement which has to do with

a D. and C. We don't have any objection to those at all
coming in because she was under the care of Dr. Rhoads
exclusively.

THE COURT: Why don't counsel get together
du:ing the lunch recess? I would certainly exclude any

report from Dr. Bagley since he is not here to testtfy.

MR. SLENKER: Thank you.
THE COURT: Do you want to call another witness

at this timeé
MR, DIXON: We would like'to ca;l the hospital
administrator. |
Whereupon,
E. L. DERRING,
was called as a witﬁess for and on behalf of the plaintiff
and, having been previously duly sworn, was examined and
testified as follows:
DIRECT EXAMINATION
BY MR. DIXON:

Q Would you state your name and address, sir?

-187-
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A E. L. Derring, 8708 Barnet Street, Manassas,’ % 1
Virginia{ | | E
Q What is your oécupation? %
A Hospitai'admihistrator. ¥
Q Are you the administrator ofvﬁhe Prince William j

County Hospital?
A It's Prince William Hospital.
Q. Prince William Hospital? |
A »That’is correct;
THE COURT: How do you spell the last name, sir?

THE WITNESS: D-e-r-r-i-n-g.

BY MR. DIXON:

Q HQW long have you been so employed, sir?
A In this position? o |

Q Yes.

A  Approximately eight years.

Q Has that been continuously to this present date? g-

A I beg your pardon.

Q Hés(that been without interruption?

A Yes. |

Q What are your duties as the administrator at the
hospital? '

A Well, I am the chief executive at the hospital.

-188-

DEO REPORTING
931.3434




-1

58

Q As the chief executive, afefyqu familiar with
the medical staff bylaWs’of that hospital; sir?

A Yes. |

Q Can &ou tell us what the medical staff bylaws
are?

MR. SLENKER: I object, if Your Honor please, to
the evidence on the basis of relevancy and materiality.
There is no iséue here that involves the hospital in any.
respect; no issue ‘in thié'case with regard'to the bylaws
of the medical staff of the hospital or of the hospitél
itself in any regard.

THE COURT: - What would bé the relevancy of this?

MR. DIXON: May we approach the benéh?

(The following proceedings were had at the bench
by Court and counsel out of the hearihg of the Jury:)

MR. DIXON: Your Honor, the medical staff bylaws
provide certain requirements £hat the doctors must conform
to in their practice at this hospital. Those practices
are fequired by the Committee on Accreditatioh. They are
propounded for the protection of the ﬁatient. The doctor,
by agreeing to join that staff, has agreed to adhere to
those bylaws.

If those bylaws provide certain standards that

T189-
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the aoctor is expected to adhere to, which could have some
bearing on the care of this case, then I wouid propose
that they would certainly be relevant as indicating the
standard that the doctor should have followed.

MR. SLENKER: I object, if Your Honor please,

" to the immediate question and to any future reference or

any reference at all to any rules from any oréanization,
whether it be an accreditation bureau or what have you.
Certainly whatever that bureau might say with reference to

how something is to be done or why something is to be done

' could not influence or supercede or preempt at all the

law that prevails in the Commonwealth on duties that are
encumbent upon individuals, be they hospitals,. be they
professional people, or just the citizenry. The question
here is whether or not a standard of care was met by a
physician,

THE COURT: In other words, they have a set of
ru;es here that says they will all cdmply wiFh these and
none of the doctors in the area complied on any of them.

Does the hospital set the standard?

MR. DIXON: The hospital has certain standards
that the doctors agree to adhere to. This is one reason

why hospitals are accredited, so that the patient knows

R 8 L
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that when he goes to an accredited hospital these people
are indicating that they are going to follow a certain

high quality standard of medical care.  This protects the

»

patient from an inferior level of care.

The patiént has a right to rely on that. She.
goes to an accredited hospital. The hospital takes
insurance money based upon that representation that they
are following accreditation practices. The patient relies
6n that.

These people hang a big sign in their corridors
that says that we are acéredited. And it indiCates that
they are holding themselves out to a certain level of
care.

THE COURT: But that's not the issue here. The
issue here is whether or not thié doctor violated the
standard practice by doctors in like c¢ircumstances in
this area.

The fact that the hospital had those rules and
regulations I don't think is material. 1It's not the issue
here. I mean, the hbspital has all kinds of rules and

regulations. And the fact that the patients rely on it,

it's not a fact of reliance by the patient., 1It's a

question of whether --

e19Lm o e
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MR. DIXON: (Interposing) The queétion is
what are those standards that the doctor agreed to adhere
to? |

THE COURT: Well, the fact that thé hospital has
the standards doesn't mean that that is practiced by all
the doctors here. I thiﬁk‘the'burden is on you to prove
by competent medical testimony that this doctor didn't
comply with those standards in this area.

MR. DIXON: But I think that this is evidence on
what that standard is. I don't think that only a doctor's
testimony as to what the standard of practice is is the
only relevant testimony of this. I think that collateral
factors which also indicate a standard are also admissible
on this and can be corroborated by a doctor's testimony of
what the appropriate standard of practice is.

_Of course, when you get down to a dispute over
whether doctors‘do adhere to a certéin standard of
practice or not, I think that the medical staff bylaws
which the doctors have agreed to conform to are relevant
evidence on which doctor is telling the truth, which
doctor is credible on this issue.

THE COURT: I am going to sustain his objection.

MR. SLENKER: Thank you, Your Honor.

=192- .
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(Thereupon, the following proceedings continued

'in the hearing of the Jury:)

MR. DIXON: I think that the objection has been
made, Your Honér. |

THE COURT: All right. I sustained his
objection.

MR. DIXON: May my exception be noted?

THE COURT: Ygs. Surely.

MR, DIXON: I would like to make é proffer to
the Court. We would proffer the medical staff bylawé of
the hospital. |

MR. SLENKER: Your Honor, this is improper. You
have sustained the objection. I thought the proffer had
been made at the bench confe;ence after which Your Honor
sustained the objection. For counsel now to announce his
pfoffer is improper because Your Honor has said that this
is not.appropriate evidence here, and for-hiﬁ to make a
proffer, it's going before'the‘Jury.

THE COURT: I would have to excuse the Jury and
have him proffer it out of the presencé of the Jury. In
other words, you can't very well do it in the presence of
the Jury. If you want to proffer it for the record i will

excuse the Jury and let it go in the revord that way.
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(The foIlowing.proceedings were had at the bench
by Court and counsel out of the hearing of the Jﬁry:)

MR. DIXON: Your Honor, I Qould like to proffer

. \
to this Court the testimony that Dr. Rhoads has agreed in
his'acceptancé of étaff privileges at this hoséitél to
adhere to the standards and regulations and bylaws bf this
hospital.
© MR. SLENKER: Your Honor, can we take this up

some place else? He's télking loud enoygh that the Jury

is going to hear him anyhow..

THE COURT: I will excuse this Jury at this time,

right now. I may as well excuse them for lunch because
it's only about five or six minutes. I will excuée them.
If yoﬁ want to proffer this testimény, I mean I will
permit you to proffer it out of the presence of the Jury
if you want to have it in the,recofd.

MR, DiXON: Well, one of our problems, Your

Honor, is we still have a witness here on the stand. I

don't know what the limits of the Court's ruling is going
to be as to what it will permit me to do or not.
THE COURT: I am going to keep him here. It may

shorten our lunch hour, but I am going to let the Jury go

at this time. There is no point having them sit here and
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then coming back. I am telling them to go at this time.

It shouldn't take too long to proffer whatever
standards you want td proffer for the record. What I will
do is after thé proffer is made, if you don't have any
other questions of this man, well, then maybe he can be
excused, although -~ I mean, did you have édditional
testimony that should go before the Jury other than the
standards?

MR. DIXON: Yes.

THE éOURT: Well, if you do that then, in other
words, we may as well recess now until 2:00 o'clock. Let
him. come backvwith everybody else. I will give everybody
about an additional 15 minutes, thét‘you can just proffer
and have them back in the Jury Room if you do have
additional testimony because I don't want to go up, say, to
quarter of 2:00 or something like that ana have the Jury
coming back here and sitting.

So I will fecess at this time for theﬁlunch'
hour. I will have them come back at 2:15. We will come

back with this witness at 2:00 o'clock. We will have the

‘witness back at 2:00 o'clock and the Jury back at 2:15.

MR. DAVIS: Your Honor, I would like to call to

the attention of the Court that there has been a number of
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decisions in other -jurisdictions on this matter of the
“accreditation standards and there hés been a number of
Courts which have permitted the accreditation standards to
be used as against the doctor. I am sure the Court is
familiar with thé famous Darlin case, in Illinois, which
led the way. 1In that case, it did state that accreditation
standards were admiésible as indicating the standards
practiced. A number of Courts have followed it since then.

MR. SLENKER: That was a case against the
hogpital..

MR. bIXON: I agree.,

MR. SLENKER: Not a doctor. And there wasn't any
obﬁection iﬁterposed either. You ought to tell that to the
Court.

MR. DIXON: Except that the Court in‘its
language =-- |

THE COURT: (Interposing) I have made my ruling

on that. I am going to recess. Let the Jufy go until

2:15. I will have this witness come back at 2:100 to
~proffer his testimony.
(Thereupon, the following proceedings continued
in the hearing of the Jury:) |

THE COURT: Members of the Jury, I am going to
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recess at this time. If you would report back at 2:00
o'clock, Mr. Derring. We will havé the Jury come back at
2:15. Report ﬁo the Jury Room. Don'tlgome back to the

courtroom. We will be taking certain testimony we want to

'proffer for the record that shouldn't go to the Jury at

this time.

During the course of the trial don't discuss the
case. Don't let anyone discuss it in your presence. You *
are excused now until 2:15. |

Mr. Derring, return back at 2:00 o'clock sharp.
Counsel, return back at 2:00 o'clock. -

| I might suggest to counse1 to get back a few

minutes before, and you might go over the medical records.
Court will recess at this time until 2:00 o'clock then.

(Whereupon, at 1:0070'clock p.m., the hearing was

recessed to reconvene at 2:00 o'clock p.m.)
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AFTERNOON SESSION . (2:12 p.m.)

(The following proceedings were had by Court and
counsel out of the hearing of the Jury:)

THE éOURT: Are you gentlemen ready at this time?

MR. DIXON: Yes, sir. |

MR. SLENKER: Yes, sir.

MR DIXON: Your Honor, at this time I would
proffer to the Court certain statemenfs from Dr. Rhoads'
deposition. On page 13, line 10 =--

MR. SLENKER: (Interposing) I object, if Your
Honor pleaée. I understand it's a proffer. But I thought
that the materials that the proffer'Was to come from was
with regard to the rules --

THE COURT: (Interposing) The standard.

~ MR. SLENKER: Joint acdreditation through this
witneSs,.Mr. Derring.

MR. DIXON: Your‘Honor, this is a foundation for
that proffer. Dr. Rhoads has already testified that he's
beeh willing to and agreeable to abidé by thése rules and
regulations of the hospifal. This isiin his deposition.

I further proffer to the Court that Dr. Gerstley
will testify that it is the practice in the community to
adhere to the hospital regulations and bylaws{when a
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physician has privileges in that hospital.

THE COURT: Well, this particular proffer that
you are.making.now is from a deposition or --

MR. DIXON: (Interposing) The deposition of the
defendant.

THE COURT: The deposition‘of the defendant?

MR. DIXON: Yes.

THE COURT: I will permit that.

MR. SLENKER: May the record reflect in that
connection, if Your Honor please, that Dr. Rhoads is here

in Court. The deposition counsel refers to was a

discovery deposition which was taken in accordance with

notice by counsel for the plaintiff.

THE COURT: I.understand this 'is laying a
foundation for the testimony to be introduced.

MR. DIXON: Dr. Rhoads' deéosition,’page 13,
line 10, "Question. ‘Okay. What hospitals have you been
accepted as a staff member to? Answer. To Prince William
County Hospital. Question. Is this the only one?

Answer. And also Doctors, Northern Virginia Doctors.
Question. Any others? "Answer. No others."
To page 65 of the Doctor's deposition,

commencing with line 22, "When you applied for hospital
-199- '
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privileges, did you have to agree to abide by the hospital
rules and regulations?" 'Beginning on the top of page 66,
"Answer. Yes."

"Is éhat hospital accredited by the Joint
Commission on Accreditation of Hospitals? Answer. Yes, it
is. Question. And I presume that they make you sign some
kind of paper when you are accepted to the staff saying
that you will agree to abide by the regulations, isn't
that right? Answer. .I don't think sO. 'You don't havé to

sign, as far as I know, I didn't sign any‘pépers. Question.

Did you have to sign an application form? Answer. We have

an application form, yes. Question. Do you know on the
bottom of th#t application form there is a statement aboye
your signature that requires that you agree to adhere to
the hospital rules and regulations? Anéwer.' I'm sure that
there is. However, I'm not -- I can't recall that, you
know. Question. At any rate; you are willing to abiae
by them? Answer. Yes. Question. You would bé willing to |
abide by the accreditation rules or whatever that the
hospital had to_adhere tp? - Answer. Yes.,"

Your Honor, without goiﬁg into the witness'
testimony further, I would like to renew my offer to take

his testimony at this particular time, if the Court
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responded favorably to this, rather ﬁhan to inquire further
of the witnesé on the stand. |

THE COURT: I sustained the objection.

Whereupon;
E. L. DERRING,
resumed the witness stand, having been previously duly
sworn, and was further examined and testified as follows:
DIRECT EXAMINATION (Resumed)

BY MR. DIXON: |

Q Mr. Derring, is it?

A Yes.

Q  ‘Calling your attention to the.medical.staff
bylaws of the Prince William Hospital, ié every doctor who
applies for hospital privileges there required to read,
understand, and agree to adhere to those rules; Sir?

.\ They are supposed to be given a copy.

Q When are they given such a copy?

A At the time that their letter of acceptance,

which is approved by the Board, is done.

Q Are the doctors, in their application and in the
bylaws, put on notice that they are expected to adhere to
these bylaws, sir?

A Well, yes.

_=20)-
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Q - How are'they’put on notice?
A By receiving it.
Q If a doctor refuses to adhere to these bylaws |

are his hospital privileges terminated or changed?

A We haven't had that problem. I‘can't answer
your question.

Q If attention is called to the fact a doctor is
not adhering to these medical byl;wsydoes the hospital take
any aéﬁion dr have any procedure fdr having the‘doptor
thereafter adhere to these bylaws?

A The medical staff has its own ofganization which
this goes through.

| ‘Q Does the medical staff, through this
organization, enforce these medicél bylaws, sir?

A I think that they do to the best of their
ébility. |
| Q .They ére‘expecfed to; ;éhthat right?

AA Yes.

Q In'cidehtally,in the receivihé of hospital
accreditation byvyour hospital, does yoﬁr hospital hold

itself out to the public as being accredited?

A Yes, it certainly does.
Q Does it hold itself out to insurance companies
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who won't pay bills unless that hospital has the
accreditation?
A Well, I don't know -- I don't know what you are

implying there; Many insurance companies will pay the bill
whether we are accredited or not.

We do this because we want to meet the high
standards. The accreditation is something you apply for.
It's not something you have to have.

.Q Are there some insurance companieé that don't

pay unless the hospital is accredited?

A Well, are you speaking of Medicare?

d No. I'm talking about any medicél insurance.

A I am not aware this is true.

Q You don'f know whether that is true or not?

A I don't know whether that is true, no.

Q How frequently is your hospital aécredited, sir?
A Weil, it was every three years. In the last

several years it has gone to every two years for full

accreditation which we have received.

Q When was the last notice of accreditation which
your hospital received prior to October 28 of 1970, sir?
A Well, I have to look up the record.

We were surveyed on May 22, 1969, a three-year
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period. An§ we received -~ I received the letter of
accreditation for thiee years on June 16, 1969.
.Q Is tﬂe purpose of accreditation t§ insure better
medical care and hospital care for the patient?
A That is correct.
(A letter, dated June 13, 1969,
was marked as Plaintiff's
Exhibit #2, for identification.
BY MR. DIXON: |
Q . Now, calling your attention‘tq Piaintiff's
Exhibit No. 2, could you ideﬁéify thai,'sir?'
| A This is the letter notifying us-éf our
accreditation fér three years, signed by Dr. Pofterfield,
who is the director on the Joint Commission on
Accreditation of Hospitals.
Q Now,. if the part of that accreditation survey =--=
THE COURT: (Interposing) Excuse me,
Mr. Dixon. You said Plaintiff's Exhibit No: 2. Has that
been marked?
MR, DIXON: Yés, that has been marked, sir.
‘THE COURT: For identification?
- | MR. DIXON: Yes.
THE COURT: All right. Number 2. What is that?

MR. DIXON: Your Honor, this purports to be a
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letter dated June 16, 1969 from the Joint Commission on
Accreditation of Hospitals.

THE WITNESS: No. The letter is dated, I
believg, June i3,'l969. We have it marked as received on
June 16, 1969.

THE COURT: The‘letter of Juneil3h This is from
the Commissioner?

THE WITNESS: Yes. That is correct, sir.

BY MR. DIXON:

Q Doctor, at the tiﬁe you régeived that letter.
did the Commission make any recommendationé to you with
respect to changes?
A Yes, théy did. They made four recommendations
thch is outstanding for most hoépitals'to recei&e so few.
Q Did you take any stebs.to implement those
changes that were recommehded by the hospital?
A  Yes. We do in time because ﬁhey check these
when they come back. |
Q Let me call your attention to recommendation
number two. Would you read that, sir?
A’ Certainly.
"The operating surgeon should have a qualified

medical assistant in all operations with unusual hazards."

- =205-.
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Q Doctor, did your --
A (Interposing) Excuse me. But it's Mister.
It's not Doctor.

Q I'm sorry, sir.

Did your hospital take any steps to implement

’that recommendation?

A Yes, sir. O0.R. was notified of this. Each
department was notified of the particular recommendations.
And I'm sure that the éurgeons were notified in there also.

Q ' Did Dr. Rhoads receive notification of that?

A They didn't receive it individually, no.

Q Was this passed through the médical staff so
that -- |

A (Interposing) Well, as far‘as I can remémber.
I'm sure it was, but I can't say that.

Q Did you have a procedure or policy within the
hospital for communicating this to the medical staff?

A Weli, this is communicated to the O.R. and the
O0.R. supervisor. And then she communicates this.

Q To the best of your knowiedge, was this
communicated direétly or indirectly to each member of the
staff?

A To the best of my knowledge, indirectly.
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Q. Now,‘was.this recommendation a recommeﬁdation
thatvwas-based on some 6thérsstandard_of the Hospital
Accreditation Committee?
A I'm sure they have a reason for this.
Q Was the reason for that particular recommendation

to improve the medical care of patients who were

hospitalized?

A A All of the recommendations are.
Q Okay .

"~ Now, callihg your attention =~

MR. SLENKER: (Ipterposing) Your Hohor, may I
say I have not expressed any objection to these.because
it's in the nature of é proffer?

THE COURT: That's wight. 'This is what I
understand.

MR. SLENKER: But I would liké; if I might, sir,
for the record fo reflect that I don't go along with this
at ali. I go along with a proffer. But with regard to the
form of the questions that are being asked and, indeed,
the substance of the questions that are being asked, I
think that they are objectionable ‘even within the proffer.
So I hope I have not waived those. 'I-would like to

preserve =--
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. THE COURT: (Interposing) I will let the record

show that you are not waiving any objection to this;'that

~you object to the whole presentation of this particular

testimony and line of qﬁestioning.
MR. SLENKER{ Yes, I do, if I can preserve that.
(A certificate of accreditation
was marked as Plaintiff's
Exhibit #3, for identification.)
BY MR. DIXON:
Q Sir, I call your attention thPlaintiff's
Exhibit No. 3 and ask if you can identify that?
THE COURT: What is No. 3 that has been marked
for identification?
THE WITNESS: Do you want me to answer that,
Judge?
THE COURT: Counsel can answer that.
MR. DIXON: Your Honor, this purpofts to be the
certificate of accreditation ét this hospitai.
BY MR. DIXON:

'Q ° Is that right, sir?

A Yes.
Q Is this pubiicly displayed'at your hospital?
A Yes, it is.
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(A list of bylaws was marked as
Plaintiff's Exhibit #4, for
identification.)
BY MR. DIXON: |
Q Now, I call your attention to Plaintiff's
Exﬂibit No. 4, which purports to be the Prince William
Hospital Medical Staff bylaws, sir; is that right?
A That is correct. |
Q Were these bylaws in effect in 1970?
A They are dated and approved as of January %1, 1974.
Q These are the hospital bylaws which you have
previously referred to, sir?
A Yes, at this time. They have been ghanged since
this time.
" MR.SLENKER: Excuse me, Mr. Dixon. Are those
the hospital bylaws or the medical.staff bylaﬁs?
MR. DIXON: “"Let's clarify that.

BY MR. DIXON:

Q  Sir, can you differentiate the medical staff
bylaws ==
A (Interposing) Well, the medical staff bylaws

are the bylaws for the organizational structure for the
medical staff and the rules and requlations by which they

are governed. The hospital bylaws are the bylaws of the

e 2209 e+
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corporation just like you would have in any other
corporation.

THE COURT: Do we have the corporate bylaws
or the medicql‘staff bylaws?

THE WITNESS: The medical staff bylaws.

THE COURT: Is that right? o

MR. DIXON: Yes, Your Honor.

BY MR. DIXON:

79

Q These are the bylaws that the medical staff has

agrééd to abide by; is that right?
A That's right.
Q This is in a normal meeting that doctors have
agreed they are going to adhere to these bylaws?
- A That's correct.

MR. DIXON: Let me ask one other preliminary

question while I am looking here, Your Honor.

BY MR. DIXON:

Q Sir, calling your attention to the recommendationg

you previously described in Plaintiff's Exhibit No. 2,

 of the Joint Commission on Accreditation of Hospitals that

- referring to "The operating surgeon should have a qualified

medical assistant in all operations with unusual hazards,"

was that procedure adopted by the medical staff?

i =2L0=
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A Was that procedure'adopted by the medica;
staff? o
Q Yes.‘-Or was that recommendation adopted by the

medical staff?
.A It's already in their bylaws, yes, but not
wbrded that way. It's worded differently in the bylaws.
MR. DIXON? I'm sorry, Your Honor. I am not as
familiar with these as I should be. I haven't had an
dpportunity to go through them in the de£ail that I
desired.
BY MR. DIXON:

Q Doctor, I call your attention to Rule numbéf-l7
on page 23 of the medical staff byiaws, which is
Plaintiff's Exhibit No. 4. This prOvides as follows:
"Except in an eﬁergency, consultations are required in the
following cases." And then it lists number 2,vobscure
diagnosis, and humber 3, major ‘obstetrical surgery and
first cesarean sections; is that correct?

A That's right.

Q That was adopted by the medical staff?

A That's right. If it's in those bylaws,.it is.

'MR. DIXON: Your Honor, I would renew my proffer.

I think that this gentleman has testified that the medical

N IS ——
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staff has adopted these things and has.agreed to adhere to
them;..I think that meeté the requirements of the rule.

vaould.call the Court's attention to the
re-statement of Section 295-A which proviaes that even when
a matter does meet the customary practice of the
community, if it's negligence and evenvthough it meets the
customary practice, that liability still can be found. I
think these particular provisions spell out the stapdard
of the doctors that are practicing at this hospital." I
don't think that 295-A is necessarily applicable, althoﬁgh |
this man has.tesﬁified that these are standards which axe
provided for the protection and benefit of the patients.
I think under this rationale the witneSs' testimony would
be amissible. |

THE COURT: Mr. Slenker, do you wish to respond?

MR. SLENKER: I do,lindeéd; Your Honor..

First of all, Your Honor has ruled on the point
in issue. |

THE COURT: Well, he's renewed his motion at this
time based on the testimdny'that'has been given.

MR. SLENKER: Well, I think that the testimony
that is before the Court at this time,fand neither from the |

lips of Mr. Derring nor the documents here, does not change

oo-212-
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thé position I expressed earlier that we are not

concerned with standards as may be promulgated by some
commission some place made up of people that are not
doctérs, that are not familiar with the standards that‘are
in the community, and, asva matter of fact,vcould not
address themselves to the way in which you practice
medicine., That's the first point.

The second point is if you are.dealing with a
hospital and its liability perhaps'and the way in whicﬁ it
does things or requires things to be done within the
hospital, if the hospital was the defendant in the case
there might be some materiality, but certainly not in the

case at hand where we are dealing with an Ob-Gyn defendant.

‘The test that he has to meet and the duties that are

incumbent upon him are specified by the law generally

~prevailing in the Commonwealth.

I think to understand it completely one has only

to envision that perhaps a commission is formulated. And

they say, well, the doctors, they don't have to use clean

instruments. They can use table knives when they are going
to.operate. Under the theory that was advanced by
Mr. Dixon that would be sufficient. You could show that.

And yet that would fly right in the face of all the
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sterile conditions and solforth that the’medical
2 | profession and that the law of Virginia say must exist.
3 | | So we are not concerned here with what are

A ?. written standafds promulgated or imposed or undertaken
5 | voluntarily by an institution in order to have an

6 ‘ accreditation of some sort when an accreditation isn't |

-1

necessary to operation as a matter of fact as the witness
8 has said.
9 i _ So here it seems like we are getting very far

10 i afield from the case that we have here with reference to

' i1 the charges made against the defendant in the lawsuit.
19 i Certéinlybthe standards, no matter who promulgaﬁes them,
13 ! cannot preempt the law of Virginia.
14 | MR. 'DIXON: May I address myself to that, Your

Hono;?

THE COURT: Yes.

MR. DIXON: I can foresee some value in
Mr. Slenker's statemént that no committee some place else
can tell a doctor how to practice medicine.l But this
problem is a problem that a docfor wrote as a member of
the staff that has adopted these as standards and has
agreed to abide by these. These are not the sfandards now

of some other committee located some place else. These are |

=214~
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cross-examine the doctor. I want you to cover him up to
that point. Then there won't be any question about trying
to be fair to both sides. Then we will call the doctor.

Doctor, we will get you in here just as soon as
we can. |

(Thereupon, the following proceedings continued
in the hearing of the Jury:)

BY MR. DIXON:

Q Doctor, prior to taking Mrs. Bly into the
operating room for the surgery, did you ever obtain a
consultation from andther doctor concerning the necessity
for this operation?

A No, I did not.

Q While you were in the Operating room were you
the only doctor present in the operating room?

MR. BLENKER: I object to this question, if
Your Honor please, on the basis £hat there isn't any
claim asserted here'that there was not a consultation
obtained as a part of the failure to meet the standard
that Dr. Rhoads is accuséd of. There isn't any‘claim here
about him not having an assistant.

THE COURT: I will overrule the objection,

Mr. Slenker.
-215-
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MR. SLENKER: May I have an exception?

THE COURT: All right.

BY MR. DIXON:

Doctor, were you the only operating surgeon in

the operating room when you operated on Mrs. Bly?

A

Q

A

Q

Yes.
You didn't have a doctor as an assistant?

No. I had a nurse as an assistant.

Is a doctor ordinarily more skilled in assisting

a physician during the operation because a physician has

had more experience and background in surgical procedure?

o

doctor,

Q

It depends on the nurse and it depends on the

As a usual matter, the doctor has more skill,

does he not?

A

Q

Usually, yes.

When you operated on Mrs. Bly you performed your

exploration by looking into the pelvic éavity; is that

right?
A

Q

That is right.
You did that to start with?
Yes.

When you looked into the pelvic cavity, the
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fortuitously observed or not observed.

THE COURT: I am going to sustain the objection,

'Mr. Slenker.

MR. SLENKER: All right. Thank you, Your Honor.
BY MR. SLENKER:
Q Now, at the time that you talked with Mrs., Bly

about the risks of this surgical procedure, did she ask

" you any questions at all?

A No. She never asked me any questions that I
could recall.
Q All right.

Now, counsel asked you a question about whether
you got a consultation before the hysterectomy. Will you
tell the members of the Jury if the standard of medical
care that prevails here in Prince William calls for you to
get a consultation from:'anybody with reference to a patient
prior to this type of an operation?.

' A No. We don't have to get consultations. If
you are Board certified you don't need a consultation to
do a hysterectomy.

Q Are you aware of any of the other Ob-Gyn

'practitioners in Prince William here that are Board

certified that do get consultations prior to this type of
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surgery?
A No, none that I know of.
Q Now, counsel asked you also with :eference to
whether or not you had an assistant at surgery. I
believe your response was that you had a nurse assistant?
A ers.
Q To what extent was the nurse assisting you?
Tell the members of the Jury what she was doing.
Ai The nurse merely helps the doctor with exposure.
She will sponge where you need =-- in other words, you need
a spange to get the blood out of the way. She'll SpOnge‘
that for you and so on. But she doesn't do any of the
operating. She just asgists.
Q Will you tell the members of the Jury if the

standard of medical care that prevails here in Prince

William requires that you have a physician assistant with

you in the room at the time of surgery?
A No.v You ‘don't have to have a physician
assistant. |
Q All right.
In  this type of a hysterectomy =--
A (Interposing) Now, in this particular type =--

I'm talking about this particular case, now. I'm not
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talking about other cases. I'm talking about in this
particﬁlar case, Mrs. Bly.

Q Excuse me, sif; What would be the characteriza-

tion that you can give the Jury with reference to the

‘type of operation that this was, so far as Mrs. Bly was

concerned?

A I think it was just =-- it was like any other
pelvic procedure that I've done. It wasn't an unusual

pelvic procedure.

Q Did it involve any cancer conéideration?'

A There was no cancer involved.

Q It's major surgery, is it noté

A Yes.

Q ‘But are there routine or nominal major surgical
procedures? o

1Av Yes.

Q Is this one 6f them?

A I would say that this was one. I didn't think
that the -~ I thought that there was --iit was'a type of
condition. I felt that there was no problemihandling it.
In my judgment at the time, there was no‘prOblém handling
it. |

Q Indeed, during the course of the operation, was

- -219-
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Q Is that true even when a blockage is caused by
an obstetrical or gynecological procedure?
MR, SLENKER: I object, Your Honor, please.
There isn't the slightest bit of evidence that --
THE COURT: (Interposing) Objection sustained.
BY MR, DIXON:
- Q .Doctor, in Mrs. Bly's case, is the most probable
cause, the blockage of Mrs. Bly's ureter, the hysterectomy

procedure which you performed?

MR, SLENKER: Now, I object, if Your Honor please.

I think.that is --

THE COURT: (Interposing)  That is an improper
form. I will éustain the objection.

BY MR, DIXON:

Q Doctor, calling attention to your professional
dualifications and training, you studied the anatomy of
the ureter and the genitourinary éystem during your
training, did you not? |

MR, SLENKER: I object, if Your Honor please.
I didn't go into his qualifications and what he studied at
the time he was in school in my examination. I think he is
limited now to covering fhe matters that Ivcovered in my

/

examination,

-220-
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- MR, DIXON: May I.haVe an exception, Your Honor.
3 ’ : .

. THE COURT: Surely.

BY MR,.DIXON:

Q Doctor, as a condition of your admission to the
staff of the Prince William Hospital, did you agree to
adhere to any bylaws of that hospital?‘

THE COURT: Objection sustained.

MR, DIXON: May I have an exception.,
THE COURT: Yes, sir,

BY MR, DIXON:

'Q Doctor, calling your attention back to your
decision to perform a hysterecfoﬁy on Mrs. Bly, did you
make that deciéiop to perform the hysterectomy prior to
the surger&?<

A No. I made the deciSion at the time of the
laparotomy. |

Q Was that decision to perform the hysterectomy
based upon Mrs., Bly's previous history of abdominal pain?

MR, SLENKER: Your Honor, I will interpose an
objection on the basis that there isn't any theory of
recovery here with referénce to the need of a hysterectomy.
That's not a claim against Dr. Rhoads here that thereishould
not have been a hysterectomy.

MR, DIXON: Your Honor, I think that there are
o -DE.O n@&l&rmc
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' BY MR, DIXON:

'Q f Doctor, I believe that you mentioned that anothef
risk of the'surgérvaas the riék of hemdrrhage} is that
right?

A : 'That'svcorfect,

‘Q Is the risk of hemorrhage in a patient the age
and health of Mrs. Bly less significant than the risk of
blockage of a ureter?

MR, SLENKER: Objection.
. THE COURT: Objection sustained.
MR, DIXON: May I have an‘exceptiOn}
THE COURT: Surely.
BY MR, DIXON:
Q Doctor, I believe that you‘mentioned in your

discussion of other risks, the danger of trauma to the

bowel or bladder was also present; is that correct?

A Yes.

Q Is the risk of trauma to the bowel or bladder
greater when the surgeon is less eXperiehéed than when he
is more experienced?

MR, SLENKER: Objection.
'THE COURT: Sustained.
MR, DIXON&; May I have an exception.
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Q Can you identify.themrfor us, please?
' ) . ¢

A Oh, yes. Dr. Roger O'Donnell, Dr. Jurgenson,
Dr. Ray Eﬁbs.

Q How is that spelled?

A R-a-y E~n-o-s,

Dr. Raymond Chin, Dr. Eugené Milstead, to name a
few,

Q Can you think of_ahy others right now?

A | Right now i can't think of anything.

Q Are these péopie that ypubjust described all on
the staff as opposed to being other physicians in training‘v
who were over you?

A No,.they were on the staff, They were staff
obstetficians and gynecblogists.

| Q Can you identify who your supervising staff
consisted of when you were in‘your residency?

A At thé hospital center? |

Q Yes., |

A They were Dr, Samuel Dodeck, Dr. Keith Croner
were the ch iefs at that time, We had many other -- ghe
doctors that I had previously mentioned all transferi-d
that sérvice over to the hospital center, and in addition

there were other doctors, Dr. Frazier, D, K, Frazier,
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William Tenenblatt, Tenenblatt, Dr, Buzz Parker, several
others, 1 can't recall all their names.now but thapkis just
a few of them.
_ ¢ _
Q ' Were any of these people regarded as national
authorities in»any field of obstetrics or gyneéology?
A I think so, |
Q Were any of the physiciéns that you mentioued.
either from your infernship or residency?
A I think so. Dr., Dodeck, Samuel; and Dr. Keith
Cromer,
Q Any others?
As I believe that's.all.
| Q Whaf were these people prominent in? Whaf was

their par?icular field that they earned national prominence

in?

A Dr, Samuel Dodeék in obstetriés and Dr, Cromer in
gynecology.

Q Now do you regard him as being -- are they still
alive?

A Yes, they are both still living,
Q Are they still regarded as authorities in the field
A I believe so, '

Q When did you complete your residency?
-224-
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A At the Washington Hospital Cenfer.

Q When?

A Gee, '61, )| believe.

Q Did that residency consist of so many years of
obsfetrics and 50 many years of gynecoldgy, and. if so, what
was the breakdown of this training?

A Well, they had one =-- there were three years of
ob-gyn and there was one year of a rotating rgsidency |

program which included a six-month program in general

. Surgery and a six-month program in urology.

Q And was this last portion necessary for you to
complete your Boards?

A It Qas a program set up by fhe hospital center as
a four-year prbgram. 'You really didn't reed the last year
to complete your Boards,
Q This was additional, more specialized training for

a physician in your specialty, was it not?

A This is éorrect.

Q  Incidentally, what Boards ére you certifie?vby,
sir? | ‘

A Ob-Gyn, American College of Obstetrics and’
Gynecology. |

i
;
{
Q So that you're -- %
i
¢

P
4o
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A (Interposing) Board certified.

Q (Continuing) -- by the American Board of O

13

bstetrics

and Gynecology and you're also a member of the American

College of Obstetrics and Gynecology; ig that correct?

A Yes, that's "correct,

Q Are you also Boarded by the American College of

Surgzeons?

A I don't need to belong to the American College

of Surgeons,

Q Okay.' What hospitals héve you béen accepted as

a staf f member to?
A To Prince William County Hospital,

Q Is this the only one?

A And also Doctors, Northeranirginia Doctors..

Q Any others?
A

No others.

Q Okay. Incidentally, I presume that you subscribe

to either the Journal of the American Board or American

College of Obstetrics and Gynecology?

A I do.

Q I presume that those journals are part of your

program for continuing medical education for stay

in the field?

DEO REPORTING
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A That is true,

'Q Do you ordinarily rely on these fhiﬁgs to keep
current and understand tht the best medical care of |
treatment is, is fhat-cbrrect?
A That.is true,
| Q @ Do you subscribe to any other‘medical Journalsb
A Well, I subscribe to.a number of medical journals
in addition to the OB-GYN which is our gregﬁ jourﬁal.
OB-GYﬁ Survey, which is published by Johns Hopkins
'Univeréity School of Medicine. Also the American, the
Clinics of OB-GYN that is published by the Hebner |
Publishing‘Company.
Q Any others?
A That's it.
Q Okay. Do you rély on, these journals that you nave
just described the same way as you rely on the other
Jéurnals that you have described to me?

A Yes.

Q ‘Okay. Calling your attention to your obstetricnl
and gynecological training andhby this I'm talking al'out not
only your residency but your internship and training as n
nedical student and your other training up until the tine

that you went out into practice on your own, did you cver
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.Q  During that period of time while you were in the

Air Force, did you practice obstetrics and gynecology

exclusively?
A Yes,
- Q Ihcidentally, I notice that you have a tendency

to be very helpful and to answer my questions before 1
complete them,

A I'm sorry; I apologize,

Q Well, thevonly.reason I'tell ydu that, I might
éhange the fofm ét fheAend of the question. |

A Okay.

Q  So that &ou would be better of to wéit until I
finish so thaf I don't change that so that I won't mislend
you,

A I'm sorry. I didn't know I was doing that, J
apologize, |

Q While you were in your Air Force expefienco I
Zathered that you worked with physicians who trainad in =
nﬁmber of mediéal sschools and medical centers all ov:v the
country, is thét right?

A Yes, sir.

Q Did you find that the standard of practice of

physicians was about the same; that they are all

228 e+ enem i e e
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abproximately equal in competency?

A | I believe so.

Q ‘Do you also have 6ccasion now that you're out in
private‘practiqe to'attend nationél‘meétings?

A Oh, yes,

Q Obstetricians and gynecologists?
f 2
" A Yes.
Q Do you find that your skills are on a par vith

thoée of phyéicians from any other area of the country?

A I believe.sb.

Q Incidentally, when you saw Mrs. Bly at her
hoSpital examination on her admissiOn,’physical exdmiuntiou,
you described that éhe had an enlarged uterus, did yon not?

A When was this now? When was this?

Q Let me call your attention to your physical
examination when Mrs, Bly came into the hospital for the
exploratory -- |

A (Interposing) I dou't have the hospital rrcord,

MR, SLENKER: Here is the hoéf:ital record. ‘hy
don't you take fhis?
THE WITNESG: No. I said -- I.didn't~smy Chie

uterus was enlarged. I said the left adnexa was enlo-gad,
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A The peritoneum is anter;orally and it'e uaually ,
picked up next to the peritoneum.

Q The ureter is next to this thin membrane called
the peritoneum; is that right? |

A | Yes.

Q And you can usually see the outline of this

peritoneun in the ureter?

A Yes.

Q  Did you attempt to trace the ureter down after

A I aia.

Q Cen you tell me what you did?

A I dissected the ureter downward until I could
dissect no further into a mass of scar tissue.

Q How long did it take you to do that dissection
from the time that you picked it up at the iliaciveesels
until you terminated it at the edge of the scar tissue?
I don't recall specificslly.

Can you give me your best estimate?
Fifteen, twenty minutes. |
And how long a distance was that?

Five to six centimeters.

O O o >
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cause of this scar tissue was?
Cause?

A
Q Yes.,
A

No. Other than her prior BUTrgery.

1] Did you determine whether there was scar tissue

of the same type on the opposite side?

A I did not.

Q Did you make any attempt to ascertain whether the

gar tissue was caused by infection?

MR. SCANLON: I think it's the same question.

can go ahead and answer.

A I didn't. There was no evidence.

BY MR. DIXON:

You |

Q Did you make any attempt to determine the age of

the scar tissue as of the time that you saw it?
A It appeared to be matured scar tissue.

Q Can you define what you mesn by mature?

A Quite dense scar tissue.

MR. SCANLON: Dense?
THE WITNESS: Dense.
BY MR. DIXON:

Can ybu define what you mean by dense?

Heavy, firm scar tissue.
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BY MR. DIXON:

Q DOcﬁor, have you had any conversation with Dr.
Rhoads ¢oncerning the cause of IMrs., Bly's.ureteral
obstruétion? | | _

- MR, SCANLON: I think the wifneaé alrocady emswered

that questién. Go ahead and answer it one more time.

A I have had conversation with Dr. Rhoads in which
I have lndicated I couldn't, I have no knowledge of what
obstructed the ureter. | |

Q Did you ever have any discussion with Dr. Rhoads

in.which you discussed the various possibilities?

A No.

Q  Of the various possible causéq of this obstruction?

A No.

Q Now, a8 a physician treating Mrs. Bly, did you
regard this as a complete mystery where you have no idea
what the possible cause of the ureteral obstruction could be?

| MR. SCANLON: I'don't think he_has'to state ——
would you read that question again? I don't think he has to
give his méntal impféssions.
MR. DIXON: I think this Doctor was treating this

patient. I'want to know what his mental impressions were of

his diagnosis, when he treated her,
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| MR. SCANLON: What his mental impressions of his
diagnosis were when he treated her? I think he testified
to that about two and a half hours.
 MR. DIXON: I don't think he has.
MR, SCANION: I think he has.
BY MR. DIXON:
Q Dr. Bagley, at the time that you treated Mrs.
Bly, did you form a mental impression és to the possible
causes of Mrs. Bly's ureteral obstruction?
A I'm sure that I mentslly went over the‘diftereﬁtial.
diagnosis.
Q Can yéu tell me what that differential diagnosis
was'that you went over mentally?

MR. SCANION: Ivthink the witness already answered
he doesn't have any opinion as to the cause. I don't thiﬁk
his mental impressions are admissible or'relevanf. |

MR. DIXON: This is a discovery depoaition;

MR. SCANILON: I am awere of that, Mr. Dixon.

MR. DIXON: I think that pursﬁing this matter may
lead to material which would be relevant.

MR. SCANLON: I think it's speculative.

MR. DIXON: I grant you it may be speculative. But

I would like to know what it is in order to determine whether

2233 —

DEO -REPORTING
931.3434




it is speculative. |

MR. SCANLON: The Doctor cen givé us his
evaluation of his mental impressions, first of all. Do you
- have any = can you say with any reasonable degree of |
medical certainty what your impressions were, or if they
have any degree of medical certainty? ILet's put it that way;
or were they pure conjecture, speculation? |

THE WITNESS: They would be speculation.

BY MR. DIXON: |

Q Doctor, when you made these mental considerations,
differential diagnosis is part of your ordinary treatmenﬁ
routine; is it not?

A Yes.

Q And the differential diagnosis that you went
through in Mre. Bly's case consisted of what?

MR. SCANLON: I 'don't think he made any differential
diagnosis. He said first of all he didn't have any opinions
as to the cause of the condition and then going to his
mental impressions, he said it was purely speculatife. And
80 I don't think, see how you can go beyond that and label
it as a differential disgnosis.

MR, OLENDER: If.you would listem to your own

client f--

N1V V—
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MR. SCANION: (Interposing) I am listening to ny
own client.
MR. OiENDERi You would have heard him testify
that he did form a differential diagnosis.
MR. SCANLON: That was a word that you put into
his mouth. |
MR. OLENDER: It's obvious to anybody that e
MR. BCANION: (Interposing) It's not obvious to
anybody st all. |
B MR. OLENDER: It's obvious to anybody that you
are merely attempting to protect St. Paul; the defendant in
this case. |
| MR. SCARNION: I object to that and that remark
ought to be stricken.
MR. OLENDER: Your objectidns have nothing to do
with protecting Dr. Bagléj. |
N MR. SCANLON: That's the only person I'm interested
in,
MR. OLENDERS You are obatrucfing the questioning
of Dr. Bagley.
MR. SCANLON: I'm not 6bstructihg'anything at all.
I'm trying to terminate it. I think we hesve been going long

enough. But you're going round and around and dealing in
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semantics. You have to ask the question the right way,
whether it's a deposition or whether it's the trial.
| MR, DIXON: I think, Mr. Scanlomn, that this is a

discovery matter and I think I am entitled to ask questions
that may lead to the pursuit of material which mey be
admissible at trial. I am attempting to do that ahd you are
attempting to suppress that. | |

MR. SCANLON: I'm not attempting to suppress that
at all, in the slightest. | |

MR. DIXON; I think yourvintefest is quite obvious
in this matter. |

MR. SCANLON: I think your interest in this matter
is quite obvious also.

"~ MR. DIXON: I am willing to reveal my interest.

I wish you would do the same. | 7

MR. SCANLON: I am revealing my interest is to
protect Dr. Bagley and protect him from any fu:thor
harassment. I think this is getting burdensome.
MR. OLENDER: Could he pleas§ answer the question?
MR. SCANLON: What is the question?
MR. OLENDER: The question is whet was his

‘differential diagnosis,

MR. SCANLON: I think you ought to ask the question
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if he made a differential diagnosis.
MR. OLENDER: He alresdy answered that he did.
MR. SCANION: I don't believe that he did. Go
ahead, Doctor. | |
THE WITNESS: A differential diegnosis of an
obstructed ureter would include the possibilities of
obstruction not related to the patient's previous surgery
such as a stone, edema. Othep possibilities in a
differential diagnosia would be surgical tréuma.
BY MR, DIXON:
Is that all that you considered, Doctor?
‘There is not much more that could obstruct thé
ureter,
Q So, that is your answer, yes?
A That's my answer.
Q_ Within the coﬁsideration of a stone, did you ever
evaluaté Mrs. Bly to ascertain whether she had a stone?
A There was no evidence of a stome on the intravenous
pyelogram. | | |
Q With respect to the evaluation of edema, edema
could‘be caused by surgical trauma, could it not?
A It can.

Q 'Did you ascertain whether the obstruction in
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Mrs. Bly;a case was the edema?

A In the question of surgical edems, dye amd/or
the catheter wéuld have passed beyond that point at the time
of the cystoscopy.

Q S0 that you therefore included, I gather, that
edema was not the cause of the obstrﬁction; is that right?

A I did not feel it was the cause.

Q Did you attempt to evaluate hentally the various

causes of surgical obstruction which would have led to Mrs.

Bly's‘ureteral obstruction?

A The various possibilities, the answer is yes.

Q Can you tell me -

A (Interposing) The various possibilities would be
direct trauma to the ureter by clamping,_ligéting, suturing
or cutting the ureter, transecting.

Q If Mre. Bly's ureter had been cut, would you have
expected to have found different findings than you found in
Mrs. Bly's case? | |

A I would have.

Q Now, in Mrs. Bly's case, did you find anything to
rule out the presence of a clamped ureter?

A I have no way of telling.

Q In Mrs. Bly's case, did you find enything to rule
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out the possibility that the ureter was ligated?

A Again I have no way of knowing.

Q And,in.Nrs. Bly's case, did you find anything to
ruie out the possibility that the ureter had been sutured?

A Again I have no way of knowing.

Q Incidently, in those areas of the pelvis where the
only thing that overlies the ureter is the thin pe:itoneum
membrane, can you ordinarily ascertain the position‘of the
uretér from wifhin the peritoneal cavity?

A In a thin individusl, yes.

Q Was Mrs. Bly relatively a thin individual?

A She was.

Q After Mrs. Bly's surgery, did you have any
conversation with her concerning what had happened, what
caused her problem?

A Any conversation I would have had with her would
have been similar to what we are talking. I didn't know
what the cause of her blocked ureter was.

Q So that your smswer is yes, you did have a
conversation?

A I did have a coﬁversation.

Q And that was immediately after the surgery on lrs.

Bly and her husband was present?

Y R SO
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| ureter was blocked during Mrs. Bly's surgexry for her

100

This would have initially been with her husband.

And when did that take place?.

> o >

“November the 3rd. |

Q And can you tell me what you told Mrs. Bly'sv
husband?

A That the left ureter was blocked. I could not
pass & catheter ahd that I would have to do drainage in terms
of a nephrostomy above the blockage. »

Q  Did you ever tell Mrs. Bly or her husband that the

hysterectomy?
A Not to my knowledge.
Q' Could you have so told them?
MR, SCANLON: I object to that. Go ahesd and
answer,
A I don't know that it was blocked during her surgery,
BY MR. DIXON:
Q But the question was could you have told either
Mrs. Bly or her husband that the ureter was blocked during
surgery fof the hysterectomy?
A I'm not sure that I have an answer for that. You'r$
asking could I. Sure I could. |

Q Did you ever have any conversation with Dr. Rhoads
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JOINT COMMISSION oN MEMBER ORGANIZATIONS

AM§RICAN COLLEGE OF PHYSICIANS ;

ACCREDITATION of HOSPITALS AMERICAN HOSPITAL ASSOCIATION ‘
] . — AMERICAN MEDICAL ASSOCIATION |

645 N. MICHIGAN AVE., CHICAGO, ILLINOIS 60611, TEL. 642-6061 ‘
|

JOHN D. PORTERFIELD, M.D., Dirsctor RE@E\WE@

JUN 1 S 1383

‘ o9
Mr. E. L. Derring 5\\“ 16 N
Administrator _ LA “OSY\
Prince William Hospital oE WK
1060 Sudley Road Tﬁ“wﬁii~"””

Post Office Box 110
Manassas, Virginia, 22110

Dear Mr, Derring:

The Board of Commissioners of the Joint Commission on Accreditation of Hospitals
has approved the recommendation that your hospital be accredited for a period of
three years or until a subsequent survey is conducted. This is the result of the
evaluation of the hospital survey conducted on the date and by the field repre-
sentative indicated below. '

Attached are the recommendations for the imptovement of the quality of patient
care based on the findings of the survey. These warrant your attention and should
be put into effect before the next visit of a representative of the Commission.

Coples of this letter with the recommendations have been sent to the chief of staff
and president of the governing board of your hospital. Since this report is con-
fidential on the part of the Commission, the release of its contents is a matter
for your mutual consideration and decision. Any publicity emanating from this re-
port must of necessity come from your authorized spokesman.

Your hospital is entitled to a Certificate of Accreditation. To be certain that
our information is correct, we ask that you please complete and return the en-
closed form. :

If any question should arise relating to this letter or to the accreditation status
of your hospital, please communicate with Otto Arndal, M.D., Assistant Director,
Hospital Accreditation Program, Joint Commission on‘Accreditation of Hospitals.

The Commission wishes to commend you for maintaining standards deserving of
accreditation and for your constant effort to improve the quality of patient care.
Please be assured of our intereat and of our willingness to be of all possible

help to you. A }./
Sincerely yours, EXHIB!T NO. 2 (Q
\r/ PLt YDEFI ) COMI 1
&vAD MY CASE NO. 58 2
John D. Porterfield,! M.D. DATE 6’7‘b 19 7y

Director | JUDGE: 21
. )('::A,Nw

- Mr. W. Caton Merchant, Jr., Presideant of the Governing Boang"l a
J. Pauvl Wampler, M.D., Chief of Staff

SURVEYOR; _LOUXS J, FUHRMANN, M,D,,
DATE OF SURVEY: _MAY 22, 1969 :
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PRINCE . WILLIAM HOSPITAL

MANASSAS, VIRGINIA

DATE_OF SURVEY SURVEYOR REVIEWER
MAY 22, 1969 ' LOUIS J. FUHRMANN, M, D,

Earl F. Weir, M, D,

RECOMMENDATIONS AND COMMENTS
1, The dietitian should record her comments in the medical records of patients

on therapeutic diets,

2. The operating surgeon should have a qualified medical assistant in all opera~

tions with unusual hazards.

3. A post anesthetic follow-up note should be recorded by the anesthesiologist

or the anesthetist,

4, Emergency room records should contain more clinical information as well as a

statement of instructions given to the patient about essential follow-up care,

Reference is made to the enclosed ''Standards for Hospital Accreditation",

RATING BY BOARD OF COMMISSIONERS: ACCREDITATION FOR THREE YEARS,

-242- R



Americss Collegs of Physicians . Amexican College nl" g

Amesican Medical Asvoxt

THE JOINT COMMISSION ON
ACCREDITATION OF HOSPITALS

has accredited

A}

PRINCE WILLIAM HOSPITAL
MANASSAS, VIRGINIA

which has been surveyed and meets the standard for hospitals of The Joint Commi.ui&n on Accreditation of Hospitals,

For providing high quality medical and hospital care in all services and for 'ﬁalnlaining as its primary objec-
tive the safery and welfare of the patient, this - certificate of accyeditation is granted by the authority of

the Joine Commission on Accreditation of Hospitals

7664(#\4 aQ KW Ch(;iman A‘N._\ b—m Dhrector

SN

M - e i 3‘13.“ Y
J’?} !,!’ ‘rm \{{m‘y\h% :? A ’,%
3« e lagNovmnber'J.é 1966y T R T T

N 4 ‘

v ; _ 4
N e F T S SEPL VAT
Y M - < \Ji{ A1 ARRTAVE L
N . o ‘ < ,-' ‘ . v: L . “" 1"’ L J:-\, .
{ Vv ‘ j 4n ." ‘. RO PN, ST .f'\\‘ fé

% &eg 4 . km" " ) A h‘ //?-grl:.\:.‘\’\ . €4

(&) SO ’wwww

Ry l\lo-. 3________.—
( DEFC T COME )
ASENO. 886 2~

JATE & 26 ~19"7,;2 - e

JUDGE___ B
— W

P934
A AS

[

-243-



PRINGE WILLIAM HOSPITAL

" MEDICAL STAFF BYLAWS

o

EXHIBIT NO. (.ﬂ \ | |

ORIV SESv—————

PLI WDEF( ) COM( )
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| . . BYLAWS -
Rules an;i_ Regulations of
i The Medical and Dental Staff of Prince William Hospital

Date Adopted January 21, 1970 : .

PREAMBLE

Recognlzlng that the medical staff is resvp‘onsible for the quality of medical care in
the hospital and must accept -arid assume this responsibility, subject to the ui_tlmate
rauthority of the hospital governing body, and that the best interests of the patient are
protected by concerted effort, the physicians practicing in Prince _Wlu'iam Hospital hereby
organize themselyes in cbn_formlty with the Bylaws, Rules and Régu.latlons hereinafter
stated, |

For the purpose of these bylaws the word medical staff shall be mterpr.e;ed to
(nciude all physicians and dentists ‘th are privileged to attend patients in the Prince
William Héspltal. | o

Whenever the term goyeming body appears, it shall be interpreted to refer to the

Board of Directors.

ARTICLE 1
Name
The name of this organization shall be the "Medical Staff of Prinée Willtam

Hospital"

ARTICLE 1
Purpose
The purposc of this organization shall be:

1. To insure that all patients altmitied to tho hospital or treated in tho ouvtp'iont

departinant receive the best possible carg;
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2. To provide a means-whereby problems of a medlco-ad%ninistrative nature may b2
dlscus-sved by the medical staff with the governing body and the adaninistrétion: |
3. I‘o initiate and maintaln rules and regﬁlations for governing the'fnedica.l sta’i;

q, ‘To provide education and to maintain educational standards.

- ARTICLE III
; | Membership
Section 1, Qualiﬁbatlons
) The applicant for membership on the medical staff shall ‘be a graduate of an appro- "'
medical school or an approved dental school, legally licensed to practice in the Cotnmbm-
wealth of Virginia, a me;nber of his local rﬁedtcal or locél dental society and pracficlnq
within a reasonable distance of this hospital. .
Section 2, Abplicatlon for Membership
Application for membership on the mediéal staff shall be p:resented on the prescribzd
form to the administrator of the hospital and shall state the qualiflcaﬁons and refcrencas of |
the applicant; it shali signify his agreement to abide by the bylawvs. tul_es and reguleailc g
of the medical staff; it shall state speclflcally'the area in which he wishes to practir: ...
privileges desired,
Section 3. ' Terms of Appointment

Subsection 1. Appointments shall be made by the governing body of the hospital

after recommendation of the medical staff. They shall be for tha period of one year, c....

in December.,
Subsection 2. In no case shzll the governing body take action on application, r~fu--.

to rencw an appointment, or cancel an appointment previously made without conferernc2 wit!.

- the medical staff.
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Subsection 3. .Appointment to the medical staff shall confer on the appointee only
such privileges as may her_einafter be provided.
Section. 4. Ethics and Ethical Relationships

The Principles of Medical Ethics as addpted or amended by the American Medical
‘Aslsociatlon shall ‘gqvern the professional conduct of the‘members of the medical staff.
‘Specifically, all members of the medical stzif chall o7 .Jos thrmszlves that they will not

)

receiva {.~n or pav to cnoiher physician, either directly or indirectly, any part of a fee
received for professional services.
Section 5. Procedure. of Appointment

Subsection 1. Application for membership on thé medical staff shall be presented
on a prescribed form, to the administrator of the hospital, It shall state the qualifications
and references of the applicant and such othér information as may be required. vTh"e'
appllcant shall also sigmfy his intention as may be required The applicant shall also
signify his intention to abide by the bylaws, rules and regulations of the medical staff and
by the decisions of the executive committee, The administrator shan transmit the
application to the s:edrétary of the mediéal staff. |

Subsection'z. The secretary shall present the application to the credentials
committee in time for consideration at its nextvmeetlng. |

Subsectlo'n 3. The credentials committee shall investigate the character,
qualifications and standing of the applicant. It shall submit a report of findings to the
executive committee as soon as possible, in all cases within 60 days, récommqndmg that Jf
the applicant be a0cebtéd, deferred or rejected. If acceptance is recommended, the ’
credentials commitfee sf}all suggest the staff category, department and section, rank and )
privilege to be assigned., All proposed recominenlations for new apgointments shall ba

submitted by thz executive committee to the inedical stalf for approval at a regi'»r mc:hcal ‘;
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staff meeting. Where recommendation to defer action is made by the medical staff, it must

be followed by one to~accept'or rejec;t the applicant at ihe next meeting of the medical staff.
Subsection 4 On fedeipt of the rep_ort of the executive co_mmittee, tﬂe medical staff
shall immediatély re’co'mmendlto the governing bod{r that the applicaﬁon be accepted,
deferred or rejected and, if accepted},_ what privileges fo be granted.‘
Subsection 5. The recommendation of the niedlcal staff shall be transinitted to the
governing body of the hospital through the administrator,
~ Subsection 6,_ The governing' body shall eith‘er accept the recommendation of thg
madical staff or shall refer it back for further consideration stating the reasons for such
action. | |
Subsection 7. When final action hasv beén'vtaken by the governing body, the
adminlstrator.of lthe hospital shall be authorized to transmit this dec‘isioﬁ tovthe: candidate
for membership and, if he is accepted, to secure his signed agreement to be'gov_erned by
these bylaws, "rules and regulations,
.Subséctton 8.
Paragraph I The credentials committee shall review the work and pax:ticipa;ion
of the members of the medical staff annuglly and submit to the exec;ut;ve committee its | |
recommendations for reappointment, These recommendations shal_l includé designation of
rank, privileges, and service for each physician reappointed.
Paragraph II. The executive committee shall preéent_;these reéommendatlons
or annual reappointment to the medical staff at its annual meetmg.‘
Paragraph IIl, These recommendatidns shall be éctcd upon Iby the gc‘:avcrn_mg
ody in its Decomber meeting. |

Section 6, Appeals
Subscction 1. "In any case where the medical staff and/or the governing body do not
focrmmand reannointment, where reducticon in ran!t is r2commended, or where the cizecutive
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the physician concerned. He shall 'be given an opportunity to appear before an a-pf:eals
committee, comprised of five physicians:
(a) two physicians chosen by the member appealing
(b)  two physicians appointed by the executive committee; and
(c) one physician selected by the four physicians previously
selected,

Subsection 2. This appeals committee shall be considered a special committee under
Article VII, Section 2, Subsection 9,

Subsection 3, The chairman shall be the physician selected by the four previous
Physicians; he shall report the proceedings of the committee meetings to the executive
committee, .

Subsection 4. The executive committee.shall report to the. medical staff at its next
meetiné, regular or ‘called. |

Subsection 5. The executive committee shall notify the bhyslcian concerned of the
particulérs bf the decision. If these are acceptable to th‘e ph?sician, the administrator
shall carry the rgport to fhé governing body; If the decision is unacceptable, the physician
shall have the right of appeal to the jolpt conference committee, and tile credentials
committee m_eeting in joint seésion, célled at the request of the executlvé commlttee.
The report of the.joihf conference comrr;lttee shall be sent to the governing body.

Subsection 6. Untll such time as final disposition is made, the privileges of the
physician cbnceméd shall be temporarily suspended or his reduction in rank temporarily

recognized, He shall abide by any other cond_itioxis iinposed by the executive committee

and noted by the medical stafi. !

Section 7. Emergency and Temporary Frivileges

Subsection 1, Regardless of his departmental or stalf status, in case of emergency

the physician attending the patient shall be ¢ijpected to do all in his power to save tae

-95-
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life of the patient, including the calling of such consultation as may wve avauable. tYor
the purpose of this section an emergency is defined as a condition in which the life of

«the patient is in immediate dénger and which any délay in administering treatment would
increase the danger,
Subsection 2. The administrator of the hospital, after EOnference with the chief of
staff, shall have the a}uthori.ty to érant temporary ﬁrivileges to a physician who is not a
member of the medical staff, The‘ci\ief of staff shall give autﬁhoritative opinion as to the
competence, licensure, and ethical standing of the physician concerned and shall have
«direct supervision over such physician in the exercise of the prlvtleges.gtanted.
Sub.séction 3. | Témporary privuegeé shall be valid only to suéh extent designated
.b'y the administ;ator in consultation with the chief of staff, This pﬁyslcién shall be
required to complete the prescribed membership application form within the 30 days of
such consultation, Otherwise, he is denied prlvileges in the_ hospital until he is accepted

as a member of the medical staff. This may be waived at the discretion of the executive

committee,

ARTICLE 1V
Categories of the Medical Staff

‘Section 1. The Medical Staff

. The Medical Staff may be divided into honorary, consulting, active, associate and

courtesy groups.

Subsection 1, The Honorary Medical Staff
The honorary medical staff shall consist of.physlcians‘.who arc not
active in the hospital and who are horored by emeritus positions. These mav be
.physicia’ns who have retired from active hospital service; or physicians of outstanding

r>putation not necessarily resident in the community.
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The honorary staff is not eligible to vote or hold offbice, ordinérily
does not admit patients, and shall have no assigned duties.

Subsection 2. The consulting medical staff shall consist of physicians of recoge
nized professional ability who are active in the hospital or who have signified willingness
to accept such appointment. | |

" o .Paragréph I. The.duties of the members of the Consultinglmedlcal staff shall
be to give their services, without charge, in the care of service patients on requést of any
member of the active medical sfaff. In otﬁer cases in which consulta'tlon is required by
. . _
the rules of thehospltal; theée services may bo given withou'; charge.'

Paragraph II. Merpbership on the corisultlrig medical staff does not preclude
membership on the active staff. |

Pa‘ragraph [II. A member of the consulting staff canhof vote or hold office
unless he is also a member of the active staff. |

Subsection 3. The Active Medical Staff

Paragraph I. The active medical staff shall conslstvof physiclans resident
in mé community who have been selected to transact all business of the medical staff.
They shall 'atte_nd.s_ervice oatlents in the hospital. Service patients shall be assigned
to th‘em.‘ -Or.x.ly'r‘oembero“of the active medical staff shall be eligible to hold office and .
to vote. | |

' Paragraph II. Insofar as it is possible, vacancies shall be filled by
promotion of members of the associate medical staff who.have sigolfted'a desire to
become more active in the work of the hospital. |

Paragraph IIl. Members of the active medical staff shall be requircd to

attend medical staff meetings as provided in Article VII of these bylaws.
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Paragraph IV, Upon recommendation of the committes chalrman and chief of

staff, and épproval of the executive committee, a member of the active staff who has not
fulfilled his hospital staff obligations as set forth in these bylaws and rﬁles and
regulations may be reassigned from the active staff statt;s to the cburtesy staff. Final
approval of such reasstgnment shall be made by a inajority vote of the active stgff at a
meeting in which a quorum is piesent». This reassignmerit shall be approved by fhe
governing’ 5ody .
Paragraph V. Changes in staff assignments as preécribed by rules and
)
regulations do not need approval of the medical staff.
Subsection 4. The Associate S;aff_
Paragraph I. Thé assdclate staff shall cohslstbf new members of the staff
or members of fhe courtesy staff who manifest an interest in the varioﬁs hospital services.
Parggraph II. They shall be appointed and a‘sstgned-to duties in the same
manner as provided for the active medtc& staff. They shall be eligible for promotion
to the active staff after demonstrat;on of one year of satisfactory service. This
recommendation to actlve staft” s;;;cus ‘will be made by the credentials committee annually.
This coramittee will nottfy members in writing if eligible for appointment to active staff.
In order to bg assigned to the active st‘a_ff, the eligible assOciate or courtesy member
must request this by letter to the chairman of the credentials committee. The member
should indicate by lettér to the chairman of the credentials committee his desire to
become an active member. | ,
Paragraph III.. They may also act on all committees except the exccutive

committee and the credc.,nttals committee,

' Puragraph IV The .associate mecdical staff is not eligible to vote cr hold

oilice,

-252-




Subsection 5. The Courtesy Medical Staff

Pérag‘raph I. _ The COurtesy_ staff shall consist of thése physicians otherwise
eligible as he}reln‘ provided for staff membership who do not des.‘u'e_active staff
responsibilityﬁ,‘ but who shall be privileged tb admit and to attend private patients.

P?ara_graph II. Members 6f the courtesy staff shall not be eligible to vote or |
to hold o_ffice;. They shall'have no assigned responsibilities for free patients.o‘r for
teachinlg. |

P_‘aragraph III. Members of the courtesy staff shall be eligible for promotion
to*the active ;staff after two (2) years of satisfactory sgrvice and provided a vacancy on the

active staff exists.

" ARTICLE V
Departmental Categories for Staff Assignment
Section 1. Departments |
Subsection 1. Departments of the medical .‘sta;f'f shali be as follows: medicine,

surgery, obstetrics and gynecology, general practice, radiology, pathology, pediatrics

|
and anesthesia,

Su.bsec‘,t’;‘ion 2. Members of the medical staff shall not be re‘qgired to be exclusive

Fi .
specialists, It is expected that they will be well skilled in the particular branch of

medicine to which they are assigned, and their atteﬁdanCe of f_rees patients will be

limited to thdse assigned to that service and that a large proportion'of, their private

practice shalillfall in that specialty. | ‘
Subsec!ti.on 3. The responsibilities of the generél practitioners shall be limited

to administration and educational. Its members shall have the px"ivi.legc.as‘ in other clinical

services as recommended by the credentials committee and approved by the governing

body. They shall be subject to the rules of the services in which they have privileges
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e
and like éll other mexnbérs shall "be under thé jurisdictwn 01. 'Ln.e.' commitl.ée
chairman concerned.

Subsec‘tio,n 4. Patients admbitted for dental-oralﬂsur-g'ery shall be admittéd to the
services of a physiciaﬁ of the médical staff. An adequate hvis.tory and physical shall be
done by the ‘physician on admission of the patient. This. physician shall be responsible

for evaluation and guidance of the patients' general medical problems while hospitalized,

ARTICLE VI
Committee Organization Functioﬂ & Sfructure

Section 1. . If an_)" given department is considered too smnll.to require monthly meetings,
such requirement may be waived by the executive committee. Members of such depart-
ments, however, must attend meetings of othér departments as described in Article VIII,
Section 4, Subsection 1. If méetings of thc department are not held, then attendance at
general staff meetings.will fulfill the obligation of a_ttendance. |

Subsection 1. Until such time as departménts are large enough to have regular
meetings, department functior.\.s will be ca.rried on by special and Sténding committees
who will.meet monthly and report to‘.t'he executive committee. Committee duties will be
those outlined undér Article VII.
Section 2. Assignment ‘to Departments

The credentials committee will recdmmend to the executive committee of the

medical staff the departmental assignments of the medical staff,

ARTICLE VII
foié;'ars and Committees
Secticn 1. Cfficers

The officers of the medical sta{f shall he President, . Presidont- clect, Vice

Presideat and Secrotary. These shall be clocted at the Decembar meeting.,  Their
- 1” - .
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term of office shall begin on January 1 of the next year.

Subsection l; The President .shall’'call and preside at all meetings of the
Medical Stéff except as otherwise provided in the by-laws. He shall be a member
ex-officio of all committees and he shall have general supervision over all professional
work of the hospital. |

Paragraph I. He shall serve a term'of office of two consecutive years,
and shall nof be eligible to succeed himself. o

Subsection II. The Présider’;t—elec‘t shall be ele'cteclii.o}le year before his term
as President. His duties shall cén'__sist of t;hose provide‘d .in:th'e by-laws and those
assigned to him by the President. | |

Subs'ect?or:x III. The Vice President shall serve a one-yéér term and shall not
succeed himself.v._‘ He shall assume all duties of the President ih the President's
“absence. |

Subsection IV, The Secretary shall serve a one-year térm an.c.i shali not succéed
himself, Hé shall keep aécurate and com'pleté minutes of all meetings, call meetings
on order of the president, attend to aI.l correspondence and perform such ofher dutizs
as.ordinarily pertain to his office. If gﬁere are fuhds to bé accounted for, he shall
alsovactwas treaéufer. .

Section 2. Committees

Subsection 1. Committees of the medicai staffshall BE'Sfaﬁding or special.
Standing committees shall meet monthly. All coxﬁmittees other than the ex'écutive
conunittee‘shall he appointed by the preSident._ o o

Subsectl.on 2. The Executivel(.:‘ommittee shall be m'éde- up of five (5) members, *
consisting of the President, Vice President, Secretafy,F&esidenf—élect orinnﬁediate
last Prosident, and a member at large. TheIhcyidnntshallbn Chalnnan.

Z 1 - -
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.Paragraph I. The immediate Past‘ President shall serve a one-year

term, this to follow his term as President, and to coincide with the first year of the

two-year presidential term. The President-elect's term of office will coincide with the

second year of the two-year presidential térm. A member at large shall be nominated by

the Nominating Committee and elected by the Medical Staff at its annual meeting., He

shall serve a one-year term, and shall be eligible to succeed himself,

Paragraph II. The duties of the executive co_mmitteé shall be:

1 . )

N 2.

To act on any professional policy matters;

To act in any advisory capacity to the hospital administrator
in any matters pertaining to professionallser\}ices. vwithin the
hospital; | |

To cooperate with the hospital administrator in sécurihg
proper execution of the approved professional pelicies of

the hospital and in the observance of all rules ahd regulations

relating thereto;

To meet monthly, and to pres'ent the minutes of these meetings

A}

to the full medical staff at their monthly meeting;

' To meet with the administrator at the call of either the com-

mittee or the administrator, and to consider any and all admin-
istrative-professional problems as they may arise, and/or to
clear any such administrative matters or proposals contemplated

. : 1
to be prosented later to either the medical staff or the

evecutiva committee of the hospital as the same micht roton

ta the mutual interests, vwelfare, or concern of nithor or hrth
. .

areups;
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b. tu e view monthiy all conimittee tepoiis.
7. To investigate any breach of ethics that fn'ay be observed by this
committee, or reported to it by any member of the medical staff,
8. To review records of any membver of the medical staff submitted by
the medical records committee;
9. To keep. the medical staff abreast of the accreditation program
and keep members of the médicél staff informed of the accredi-
1 tation status of the hospital. |
Paragraph III. The exeéut‘ive committee shall have the powér to

t
impose corrective and/or punitive disciplinary méasures on a member or members of the

for hospital patients.

!

\
\
\
|
| |
med;’cal staff in order to insure high and generally accepted standards of medical care
| - Paragraph IV. These disciplinary measures shall not be imposed until
approved by a majority of the medical stavff in attendance at the next reéular meeting.
Paragraph V. The appeals process as outlihed in Artiqle III, Section 6, |
shall be avéilable to members subjected to action of the executive committee and rﬁedical
staff, as outlinéd in Paragraph II and III akove. |
Subsection 3. The medical records committee shall consist of at least

three (3) members of the active medical s;taff.‘

Paragraph 1. The duties of the medical records committee shall be:

1. To supervisci and éppraise the quality of the medical records, and ‘

2. To insure their maintenance at the required standard.
Paragraph II. This cominittee shall meet-at least once a month and ‘

submil to the execulive committee a report in writing which will be made a part of the

permaneont récord.
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SUbsec;tion 4. The credentials committee shall consist of. three (3) n;embers of
the active Staff .
' Paragraph I. Its duties shall be:
1. To investigate the credentigls of all applicants for merﬂbershlp, and,
2. To make recommendations in conformity with Artlcl.e III, Section 5
of these by-laws.

Subsect;on S. The joint conference c'Om‘mittee shall be composed of the President
and Vice-President, and two (2) members of the governing body, appointed by the chairman
of the governing body. Thev Adrﬁlnistrator of the h;aspitai shall serve as seéretary of this
committee. vA’n‘other member of the medical staff may be‘appoint.ed by the President of the
Medical Staff, and another member apbolnted by the Board, b}; rﬁutual agreement.‘

Subsection 6. The tissue committee shall be made up 6f at least three (3) mem-
bers of thé medical stéff - usually the pathologist should sit és a member o__f the committee
or ex-officilo.

Paragraph I. | The duties of the tissue committee shall be to study and
report to the staff, or to the executive committee of the staff, on the agreément or disagree—
ment among the pre'operative, postoperative and pathological diaénoses, and on whether
the surgical procedures undertaken fn the hospital were justified or not,. This study will
also include those procedures in which no tissue was removed.

Paragraph II. The report to the executive committee shall be in writing
on at least a monthly basis.

Subsection 7. The morbidity and mortality committee éhall consist of three (3)
members of the medical staff.

Paragra ph I. Its duties shall be to review monthly all cases of deaths,
excessive morbidity and those cases involving apparent mismanagement or lack of proper

consultation. This committee shall be empovered to call consultants from the various
- 14 - ,
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‘s 1viCes  Sel..

‘ - Paragraph I‘I. This committee will report in writing to the executive
committee which corﬁmittee will make. approbpriate'action and such reports to bécome a
part of the records of the medical staff. . |

Subsection 8. The utilization comnﬁittee vshall consist of the two (2) past
presidents of the medica.l staff, with the immmeatrie past pr :}:idént oty chairman, repre-
sentative of administration, the Pulilic Health Directo;', and _additional persons as may be
called for special purposes. In the event the physician members ére unable or unwilling

to serve, the president of the medical staff shall appoint their replacements,

Paragraph I. This committee shall be empowered to:
1) Set up gUidelineS for good hospital utilization;
2) ' | Develop additional means of collecting data for study as it

becomes necessary; -

3) Provide for immediate review of suspécted instances of poor
utilization:
4) Recommend to the executive committee of the medical staff areas

of-hospital work that may need special projects to strengthen its ~

program;
5) Cooperate with administration through the executive committee and
6) Treat as confidential all facts gathered.

Subsection 9. Until departments are large enough to have departmental meetings,

the supervision of these departments shall be carried out by standing committees.

Paragraph I. The members shall be appointed by the president of the

medical staff,

Paragraph 11, Thocse committecs shall moect menthly & ndd ¢t bt the

cecutive committon,



D
| taragraph iii. The duties ot these cornmitLeés Shdil 'mvolvé formulation ‘
of rules and policies insuring high professional s'tah_da’rds;,ther'e; shall be supervision and
review to insuré the continuation of these standards. |
Subsection 10.' An infections committee s'ﬁall be appointed by the president of
the medical staff, Its duties will be to seti up procedures to detect ;:-ill hospital-acquired
infections and to review these cases. The committee shall report to the executive com-~
mittee; it may r_ﬁake recommendations for improving bacteriological control in thevhosbital.
| Subsection 11, ‘Special committees may be constituted from time to time,
| Paragraph I. . They may be appointed by the chief of staff or upon
motion and approval by the medical staff. _ ' o . . .
Péragrabh IT. Their duties shali be'set forth when formed. _'-I‘hege will
ordina;ily involve a spécifié purpose with no on-going charécteristics. '
Pa;ragraph III. The committee chairman will be appointed by the chief
of staff.; he will report in writing to the executive committee. |
Paragraph IV..‘ The speéia'l c;mmitteé wili be." dissolved when its

purpose has been accomplished.

- ARTICLE VIII

' Gene'ral Staff M.eetings ;
§

Section 1. The Annual Meeting : ' j
The annual meeting of the staff shall be the last meeting before the ehd of the

fiscal year of the hospital. At this meeting the retiring _of,ficeré and committees shall make

such reports as may be desirable, officers for the ensuing year shall be elected and rec-

. . S ,
ommendations for appoin;ment to the various categories of the medical staff and assign-
ment of privileges and departments shall be made.

S, s ] N

Section 2.  Reqular Meetings : ,
. ’ 1

Subsection 1. Regular meetings of the medical staff shall be held monthly,

- 16 -
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Subscution 2. Adaitivudy Ll OF items Niuy LE adueu LW Lhu ayge nda under new busi-

ness" by unanimous vote of those members present. o .

Section 3. Special Meetings

Special meetings 'of the medical staff may be called at any time by the president and
shall be calied at the request of the g@vemiﬁg body, the exécutive coh‘nmitteé, or by any
members representing 10% of the active medical staff. At any special meeting no business
shall be traq’sécted except ‘t'hat stated in the notice calling the meeting. Sufficient notice
of any meeting shall be a notice posted on the bulletin board in the staff room at least 72

hours before the time set for the meetings, or telephone contact to the member at his office

*
by the secretary of the medical staff at least 72 hours prior to the time of such meeting.

Section 4. Attendance at Meetings

Subsection 1. Each acl'tive. staff member shall attend at least 50 percent of ail stéff
meetings. A member may be exéused by the executive committee for just cause. Absence
from more t};an one-half of the regular meetings for the year, unles.s excused by the execu-
tive committee for just caﬁse such as sickness or abseqce from the community, »ghall be

considered as resignation from the active médical staff and shall automatically place the

. H
, . {
~ absentee on the associate medical staff. :

L

Subsection 2. All members of the asSociaté medical staff shall be e‘xpecfted to
attend meetings with the same regularity as members of the active medical staffi;

Subséction 3. Members removed from active status because of absentesism may be
' ]

reinstated to active status by simple letter request provided that a vacancy on t]me active

staff exists, and that the member has fulfilled his meeting requirements for the previous

t

calendar year.

i
§
: _ o i
Subsection 4. Miembers of the honorary, consulting, and courtesy catcd‘ories of the
modical staff shall not be required to attend nicctings. It is expected, however, that they,
. ) i
will attend and participate in these mecotings unlasys vnovoidably proventod from deing £o

- 17 <
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‘ ’ ‘ .
is to be presented for discussion at any meeting, shall be notified and shall be required to
’be present. f‘ailure to aftend on receipt of such notice shail 1n;rolve fhe penalty, in case of
a member of the consulting or activev staff, ‘Qf reverting to the associate or couriesy staff;
and, in the casevof a member of.the courtesy staff, of forfeiting h.is staff membe.rsh-ip. If a
member is not present. when his case {s to be discussed, it shall be presented nonetheless.
A member m.ay request postponefﬁent‘ of his éase for sufficient cause. In no case chall
postpénement be beyond the 'next. regular mé‘eting.

Section 5. Quorum

N Thirty'percent of the active medical staff _shavll. constitute a quorum.

Section 6. Ageﬁda |

SubSection 1. The agenda .gt any regﬁlar meeting shall be:
::A. | Business
1. - Call to order.

2. Reading of the minutes of the last régular and of all special

] t

meetings. !

3. Unfinished business.
4, Communications

5. New business.

“B. Medical

6. Review of patients in thé hospital with special re‘fefcnce to
diagnosis, treatment and delayed recoveriesf selecied cases
discharged since the lést conference w_ith spcciai 'c:'onsldev*.mtlon
of sclected daaths, unimproved cascs, infection, c%omplif::‘-t!ons.

_errors in diazjnoses; and results of.treatment; qnd a;naly:os of

‘ clinical reports of various dorarhncntsf i |

. |

- 18 -
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7. Reports offcommitteves .
8.. Discuséions and recommendations for improvement of the

professional work of the hospital.,
8. Adjournment.

Subsection 2. The agenda at special meetings shall be:

1. : Reading of the notice calling the meeting.

2. Discussion of business for which the m'eetih”g was calied. :
3. Adjournment.
’ !
ARTICLE IX

Rules and Regulations
The medical staff shall adopt such rules and regulations as may be necessary for the
proper conduct of its work. Such rules and regulations shall be a part of thes.e' bylaws,
exce.pt that they may be amended at any regular meeting, following presentation at a

previous meeting, by a'majori’cy of those present. A copy of such proposed amengl'ments

shall be placed on the bulletin board in the doctors' lounge as soon as possible following

)
'

its presentation, to remain there until it is acted upon. Such amendments sh‘éll )ecome

effective when approved by the governing body.

ARTICLE X
Amendments

These bylaws may be amended after notice given at any regular meeting pf 'Ithe medical
staff. Such. notice sﬁall be referred to a"special committee which shall report at;the next
regular meeting. Approval by two-thirds of the total membership of the _active m 'dical staff
shall be necessary for adoption of amendments to the bylaws. A copy of such P ; posed
amendments shall be placed on the bulletin board in the doctor's lounge as soonfas possiblg

following its presentation, to vremain there until it is acted upon. -Amendments so made

shall be cffective when approved by the govaerning bhody, ' \
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Adoption
Thesve bylawﬁ , -together with the a'ppe'n‘ded rules and réguiatiqns , shall be adopted at
any meeting of the active staff'following a thirty~day notifiéation period. They shall
replace anyi previ'ous bylf‘aws-, rules and regulations and shall become effective when
approved by the gover_nirig body of the hospital. They shall, when adobted and approved,

be equally binding on the governing body and the medical staff.

RULES AND REGULATIONS

1. Thé mzeetings of the medical staff shall be held as provided in Arﬁicle VII ?f the bylaws.
2. Except in emergency, no patient shall be admitted to the hospifal until after a provi~
sional diagnosis, has 'beenv stated and the consent of the admlnist}ator or h.ivs delegate
secured. In case of e1;1ergenéy ;he,pro‘visional &1agnosis shall be -stated as soon.after
admission as possible. |

‘ 2 » '
3. Physicians admitting private patients shall be held resporis.ible for giving such infor-
mation as ma‘y be necessary to assﬁx;e the protection of other patients' from those who are a-
‘source of danger from any cause'whateveff c'>r to assure protection of other patleténts from

self harm. - | . o a {

4. All charity patients .shall be attended by members 'of the active staff and s$hall be

assigned to the service concerned in the treatment of the disease which necesgjtated

- admission or in rotation if there is no service division. Pay patients shall be gttended by

n, who has

their own pﬁvaté physician. In the casc of a' pay pétié-nt applying for admissi

no attending physician, he shall be ésSigdéd to the members of the active staff on service -

in rotation. Physicians who are assigned patientsv.shall be informed at that tifnie whether

they are admitted as charity or pay patients.
5. Laboratories shall be provided in the hospital to insure as complete serv ;ce as

possible. Examinations which cannot be made in the hospital shall be refarred to any Hut-

- 70 - ' ‘ ‘
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established rate.

6. Standing orders shall be formulated by conference between the medical st

administrator. They can be changed only by mutual consent of the medical staf

strator, and the latter sha_ll notify all personnel concerned. _ These orders shall
by the attending physician.

7. An order shall be considered

All orders for treatment shall be in writing.

aff and the
f and admini=-

‘be signed

to be in

writing if dictated to a graduate nurse or other authorized persons and signed by the attend-

ing physician. Orders dictated over the telephone shall be 51gned by the perso
‘dictated with the name of the physxc1an per his or her OWn name.
attending physician shall sign such orders.

8. Drugs used shall be those listed in the United States Pharmacopeia, Nati

h to whom

At his next visit, the

onal Formu~-

lary, New and Non-official Remedies, British Pharmacopeia, or Canadian Formulary, with

the exception of drugs for bonafide clinical investigations. Excebtions to this

rule shall be

well justified. Unless specifncally stated on the order sheet, the attending ph*slclan will

order for narcotics , sulfanamides, anttbiotics barb1turates and sedatives will!

48 hours and the order must be rewritten if drugs are to be continued, Orders fd:

lations are to be written daily.

9. The attending physician shall be held responsible for the preparation of &

medical re¢ord for each patient. This record shall in¢lude 1dentificattoh date;

i
|

fﬁ-omplaint:

expire in

Pr anticoagu-~

| complete

. ’ b
personal history; family history; history of present illness; physical examinatidjh; special

reports such as consultations, clihical laboratory, x-ray and others; provisionajl diadnosisé

medical or surgical treatment; operative report; pathological findings; progress fuotes; final

“diagnosis; condition on discharge; summary or discharge note; follow-up and afiopsy -} ort
: |

when available., No medical record shall he filed until it is complete, excant dn ordor of

reedical records committeo:s,

~ 21 - '
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10. A cou’miete hiStory and physical examination shall in all cases _be written within
24 hours after ad-mssxon of the patient. Patients who are readmitted within 3 weeks after

‘discharge for the same condltnon shall requu‘e only an interval note, Dally progress notes

, ]
are .expected on all charts. Progress notes every' 3 days are requzred. |

H

11, When such history and physwal e cammatxons are not recorded before the tlme stated
for operation, the operation shall be cancelled unless the attending surgeon states in

writing that such delay would constitute a hazard to the patient, -

i

12, All records are the prOperty of the hospital and shall not be taken away wlithout
permission of the administrator. In case of readinission of a patient, all previous
records shall be available for the use of the attendmg physxclan. This shall apply

whether the patient be service or pay, and whether he be attended by the same physlclan

or another .

13. Except'tn cases of emergency, patients adimitted for surgery under general
anesthesia shall be admitted not later than 4 o'clock in the afternoon preceding|surgery.

In the case of tonsillectomies, adenoidectomies and eye muscle cases, howevet,
admittance may be delayed until a reasonable hour in advance of surgery, that
same day of surgery, but only provided that necessary laboratory work is done

physical examination made within 24 hours immediately preceding such surgery ;
14, All operatiorts eerformed shall be fully described on. the records by the atf1 nding
surgeon. All tissues reinoved at operations shall be sent to the hospital patholw;glst

unlese the operattng surgeon obtams competent pathologlcal exammattons else_ here.
The requisition aCcoznp_anying removed tissue sent to the pathologist shall tnd[date
preoperative and post-operative diagnosi 5, and this roquisltiebn shall be signediby the

opcrating Surge011. If pathologlcal diagnosis reveal abnorinal variance from clit}lcal

diagnosis, tlmdse situations shall be bmught to the attention ol the tissua coinn ‘ztteo.
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15, The operating,sur_geon shall obtain an assiutau o
judgement, the procedure requires it, or if the rules of 'the department require assistance
in a given procedure, . The operating' surgeon _shéuld} nqtify the patient of the use of an
~ assistant. The assistaﬁt must bill the patier;t separétely’a . Surgeons are expécted to
help their fellow‘s{.lrgeons if requested to'do so'. - B _ ' ' :
16, Operatlng surgeons shall be in thetr respectwe operating rooms and ready to
éomméhce 6petattmj at the tlme scheduled and in ﬂG case will the operating toom be
held longer than 15 mtnutes éfter the ttme scheduled for the operation to begln.
17. Except in an emergency, consultations are reqﬁired in the following ce{ses:
v : : i
1.  Poor risk, surgical; |
2, Obscure dlagnosisé '
3. Major obstetficéi smfgery and first c'e\sa_réaﬁ sections;
4. | Any Qperation ‘that may 1ntermpt é known, suséected or possible pregnancy,
esp‘ec‘iallly_ curetfages; “
5.."- Sterilization. |
‘In additiér'x to coﬁ's.lulAtaﬁiori,_‘i‘fhe ‘elﬁcecutivé‘.ct)mmittee's'.aplprov.al must vbe .ob;{ained for
Item Numbér S. Thé consultant shail maké his recommendations in evex;y ciase, such
E _

opinion to be recorded on the ¢hart .preoperatively.

H
{
18, Tubal hgatlons, vasectomxes, or other methods of sterilization shal} be performed

. {
only in accordance with the laws of the Commonwealth of Virginia. Exces'pive
. . : . i

performance of sterilization p'roc_edurevs,shall be brought to the attention of the tissue

committee.

19. Therapeutic abortions shall be ltmi-ted to those cases in which thex‘? are definite

medico-pathologic indications, and all requests for such procedures shall be reviewed:

by the executive committee of the medical staif. The request of the atted:ling physiciar
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for review of a case in which he ‘bélieves an abortion is indicated shail be accoupanied
by a.‘compl:ete medical record, including history, indications, and consultations reports.
All appr’ovéd brb‘ce.c‘iufes xﬁust have attached to the.chart a release’_signéd by the patient
and spouse or responsible individual.
20. In th_oée cases in which a known, suspected or possible pregnancy is a fa;ctor, the
. : : i
operation 6'5 dilatation angl curettage shall be performed only when abortion is ir’icomplete
as substant.iated by the recovery of parts of the ﬁroduc‘ts of‘concep'tlon. In cas'cfas of
inevitable abortion, accompanied by ﬁemorrage in an amount sufficient to const{.itute a
‘definite and immediate threat to the patient's life, these cases shall be handled
operatively only after cohsvultation .with‘ a recogniéed obSte:trtcian, gynecologist, or |
surgeon. ’In addi;ion t'o 611 the ”prévisions ébove,. thel tissue Co'n'nmtte'e' shall review each |
month all case records of abortions.
21. In all other cases where a rule of the hospital requtres. consultation, the
consultant shall give his services without charge if the patiént is unable to pay for them.
22, Eadﬁ member of the.medi'cal staff not. ;‘esident in the immediate vicinity phall nanie
a member of the médical staff who is a résldent in the immediate vici.nity, an:i who may
be called to attend patients .in an emergency. In casé of fa_ilufe to name suchg associate,

the administrator of the hospital shall have authority to call any member of thi-: staff when~

i
1

necessary, ' : ‘ |
23. Pat;i'e,nts shall be discharged only on written order of the attending phys::ician.
Telephoné orders shall be accepted in ac’coi‘dancé with Rule Number 7. At th;‘:' time of
discharglé, the attending phyélciap shall see that .the record is complete, st«;:te his final

diagnosis, and sign the record,

24, After discharge, records should be coinpleted within 10 to 15 days. T;ic inedical

i
rocords committee, with tha approval of the ciecutive committe e, chall ta?:ri;}suqh stops
F

v
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as are necessary to enforce this rule. At the time of the annual review of privileges, any
physiclan having records incomplete for more than six months prior to that time shall not.
be reappointed, but must reapply for privileges by‘l‘etter. ‘This will be coxjsldered in the

d

same way as an initizl g,.—alication. .,
25, Due to th2 neturd of the patlent-do\.tor relationship, the notice of an lnstltutlonal
death ghould not be given by zny represeniative of the hospital to the nearest of kin, but
should be glvén directly _to the ;i:tendlng physiclan, He shall, in turn, no%;lfy the family
of the deceased pnrson and shall simultanzously enaeavor to obtaln autopsy permission. '
No autopsy shzll be pcrfo.med wlthont written consent from the next of kin.

26. No member of the staff shall glve to or receive from another physlclan any part of
the fee rec.e_ive'dvfrqm a patient, It is re_commerided that all physicians render separate
accounts and issue separate receipts, |

27. The medlcél staff‘ discussions at meetings held as provided for under':; Number 1

of these r'~3 end regﬁlatﬁéns shall co;'nstltute a thorbugh review and ‘analy_'sls of the
clinical work done in the hespital, including conslderatlon of deaths, unln’?proved cases,v
’\lnfectlons, compl'~~tions, errors in. dla*nosls and results of treatment from among

slgnlflcant cases in the hospttcl at the time of the meeting and significant ?;cases

discherged since tha lact mecting; and analysis of clinical reports from eadh department

and reports of commii.zas of the ective medical staff.

g
b

28, The hosplt ol shall admit p:ments su{fering from all types of disease : xcept the

ety

following:
a. commaunicchla d!seases;
. b, psychiatric case2s, uncomplicated;

c. alcchollc coscs; viinomnlicated., .




Above cases of pettents may be admitted if facilities for proper ¢,§Fe are availabl~
Patients mejr be treated only by physicians whovh'ave submttted Vproper'creden_t_ie}‘s ard
have been duly appolnted to membership on the medic& staff.

29, Except tn emergency cases, direct responsibility shall rest upon the attendm,,
surgeon to ascertain that proper operatlve authority has. been obtained before proc'-—'
With an operatron. In emergency cases involvlng surgery, however, the welfare ol
patient shall not be jeopardlzed in ‘this process. The general guardtan is necesse"‘

an operatlve perrm.t in all cases involvlng mtnors. N

R L

iy

30, Nedlcal Staff Dlsas er Asslgnments. All phystctans shell be asstgned to po
either in the hospxtal or ln the au..ctllary hOSpttal. or in mobile casualty stetions, a:"i

ls their responsibulty to report to thelr assigned stations. No physictans will peo-

any duttes other: than those essxgned. The chnef of the Dlsaster Emergency Medtc__ Fiota |
Surgical’ Servlces ln the hospttal and the admzmstrator of the hospttal will work as a *=:m
Bide) coordlnate acttvtttes and directions. Incases oi evecuatlon of patients from one |
section of the hospltal to another or evacuation: irom hospttal premlses the Chtef cf tha
Medical and Surgical Services during the disaster will. authorize the movement of

patlents by dlrectton of the admmlstrator of the hospital and cluef of staff, All pcl!- s
concerning patient care will be a joint responstbu;tg of the ohtef of the Medical =+~ |
Surgical Services and/or the chief of staff and tho administrator of the hospital, -

their absence, the deputy chlef and alizriate in edmgngstretton. and next in line ¢
authority respectively. All physicicas on the medical stefi of the hospital specifiza2t’y
agireo to relinguish direc..ion oi the m:c ssional cere of theic patlents, service and
prlvate,_ to the caizf of tiin staif of tha Digastar Dinecgonsy Madileal and Surgics' 7o'

in cases of svch emargoncy.
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31, Recoggnxz',m'_g‘ that pétients charts are the prspe:ty' of the hospital, authority is
hereby"givén by members of the medical staff to the hospital to release pertinent
informatior from pat'i'e‘ht'é”' charts’ 'to'oth'ér‘;.ahysicians and/or in‘;ur‘ance companiesg,
blue cross'associ‘aﬁbr’as. a:;& any other recognized persdns or agencies, providéd‘
however, authorization is signezd by the patient, In the instance of a request
appearing to be unusual in character, the atterdmg phj..ician shall be cox.tacted. T

\

right of direct lnspect!qn of patients* charts shall not be glven to any third paity, uiizss
specific permission {s obitained frem each pattent n eéc’h instamice where-'dlrgét-mspaoﬁm
is thought to be necessaiy. o | | | |

32. The'responsibllity for the ps‘ofe°sior°al core of the paz‘ent is solely tijatl ol tite
attending physician of that patients The chief of servics or the President of the Medical"
Staff has nettherr.esponsibl_lit? nor liability to a"ny patiant solaly by vittue of his
posttlon," | | . |

33, It is the responsibiiity of the Go-vé;'ntng Boa:’d of. the hospi‘te\‘l to ascertain that its -
emmoyees are properly tralned and capable of perfonnm'; thélr dunes. |

34, These rules and regulatlons shall become efmctlve when edopted by the acttve

If at a régular meeting. ar.d approved by the Governin G Board.
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Dated; k January 21, 1970

APPROVALS

Gl 0 Myl W

‘Chief of Stait

SecretarysTreasurer

4%%% é/ 4
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Presidcnt » Bo rd of Directors

7} d/mwauj] )f’/ﬁjﬂfm”u

Secretarv} Board of Directors
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