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MOTION FOR JUDGMENT

Filed October 12, 1973

Plaintiff, Claude W. Neighbors, moves the Court for judgment
gainst the defendant in the amount and for the reaéons hereinafter
et forth:
1. On July 2, 1973, plaintiff was operating a 1965 Chevrolet
pala Station Wagon in a northerly direction on U. S. Highway 29
Nelson County-near its intersection with State Route 6; at approxi-
ately the same tiﬁe and at a point immediately to the rear of said
laintiff, the defendant did then and there so carelessly and negli-
ently run and éperate a vehiclelsubject to his control so as to
ause the same to strikeé the rear of the vehicle being operated by"
aid plaintiff,
2, As a direct and proximate result of such negligence of
efendant, plaintiff sustained medical and hospital expenses, grievious
d permanent bodily injuries, has suffered and will continue to suffer
reat paim of body and mind, has suffered ioss.of wages and has sus-
ained pefmanent disability, deformity_and loss of earning capacity.
WHEREFORE, the plaintiff moves this Honorable Court for judgment ~

k4

ainst the defendant for $100,000.00, together with the cost of this

tion.




" DEFENDANT'S RESPONSE
Filed October 31, 1973
(1) 'T'hie defendant, James Douglas Moore, admifs that he was opersting
a 1866 Chevrelet Impala molor vehicle in a northerly direction aslong U. S. Hig’mvay
No. 2¢ when the piaiutill, Cleuwde W, Neighbors, who was cperating a 1965 Chevrolst

Y

Impale etation wepon, in g nertherly Qirection along U, S, Highway No. 28,

n

s,udc.’ienlj,f , without signel or notice of eny kind, turned his moter vehiele to the
Ieft, toword a mwnt;’ drive on the west side of the highwey, m\.medif:'rzely in front
of tha motor vehicle operated by the defendont, thereby blocking the highway
and the defendant, while operating the moter vehicle in a lawful mannar, in the
sudden emergoncey, craated by the negligonee of the plaintiff, without fault of
‘the defendant, was unabla -’(.o avoid the collision with the motor vehicle operated
by the pls,i.ni:iff, by the use of reasonable care, onJduly 2, 1873, in Nelson County,
Virginia;

(2) The defendant denles that he was guilty of eny negligence which

proximately caused or coniributad to the injuries alleged by the plaintiff;

(3) The defendent denies that he failed or omitted to do any act vequired

of him by law and further denles that he was guilty of a breach of sny duty or

obligotion which he owed the plaintiff;

(4) 'The defendant denics that there is any causal connection between the
alleged injurfes of the plaintiff and the slieged breach of duties charged against

the defendant;

RGER, JR. ‘ (5) The defendant denfea that he was guilty of any negligence, but if he
CES
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vere, the plaintiff was guilty of negligence which proximately caused or contribulers

to his injurics;
(6) The defendant avers that the necligonee of the plaintiff wes the
ao;le 151‘0 drnte cause ox the colliclon;
(7) “The defendent avors th:st the collision wao due to o sudden emergoncy
cated without fault on his part;
(8> Thr) defendant dendes that the plaintiff was injured to the extent

ullc"oo in the pleadings;

(9) The defendant denfes that the plainttf suffered the expenses, finonicisd
loss and damages to the extent aileged in tho pleedinegs;

(10}  The defendnnt denies onch and every allegation contained in the

pleadings filed Ly the plaintiff, ¢xeapt thoze spe 1’1 uhy edmitted herein,
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[Tr. pp. 4 1. 2 - 37 1. 10]

TESTIMONY OF DR. FRANCIS R. WHITEHOUSE

Q  Dr. Whitehouse, will you state your full
name, please. |
Francis R. Whitehouse.

And where do you practice medicine?
Lynchburg.

- What is your area of practice?

> 0 > 0O >

Specialist in internal medicine.

Q Will you tell us what your training and
background in this field is, Dr. Whitehouse?

A I graduated from the University of Virginia
and received a MD. And then I trained at McGuill Uni-
versity Hospital in Montreal, Canada, Charity Hospital
in New Orleans; Mayo Clinic three years; four years in
the army; and have been in practice since 1947 and certi-
fied as a specialist in internal medicine.

Q And have you been in Lynchburg since 1947?A

A I have.

Q Now, Dr. Whitehouse, in the course of your
practice of internal medicine have you had occasion to
treat Claude Neighbors?

A Since 1959.

Q All right. Would you tell the jury briefly,

4
KATHRYIN STINNETTE
OFFICIAL REPORTER
LYNCHOURG, VIRGINIA

-l -




10
1
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Whitehouse-Direct 5

just in your own words give them a summary of the back-
ground of his medical history.

A Your Honor, ghis is a rather lengthy report
but* I think in general it is pertinent to the problem
as 1t exists. Mr. Neighbors was born on March 9, 1918

which would next month make him fifty-six years of age.

I first saw him in 1959 at which time he was forty-one

years old, and at that time I made a diagnosis of heart
disease based on rheumatic fever which had damaged the

aortic valve and this was the first time he had knowm

"about that. He had had rheumatic fever when he was fif-

teen and he had a flareup in 1945. At the time I saw him
he was hospitalized for acute infection of the kidney.

I then saw him in 1961, in 1962 because of some arthritis

in his knee which caused fluid to form. That was treated

and hasn't really been a problem since that time. Then

again in February 1965 he had infection of the kidney

again, he was found to be a mild diabetic. In 1967 he
was hospitalized because of chest pain. In 1968 he had
a hospitalization, at this time his appendix was removed,

he had acute appendicitis and he had inflamed. pockets of

his colon. And then in November 1967 he had problems with

his fight arm, he had numbness and weakness and discomfort

and at that time I had him seen by a neurosurgeon, Dr.

KATHRYN STINNETTE
OFFICIAL REPORTER |
LYNCHBURG, VIRGINIA
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:Whitehouse - Direct ‘ 6

Botton, in Lynchburg at that time. And his findings at
that time were changes in his neck, by x-ray, and he felt
he was having pressure on the nerve roots from his neck.
He did seem to recover from that and within about two
months he seemed to be all clear but then in January

1968 a‘trﬁck hit him and he saw Dr. Botton again and was
agaiﬁ treated but this was cleared up rather promptly and
didn't present any real problem. Then in February 1969
he again had kidney infection and had to have a prostate
operation, and at this time for the first time he had a
disturbed rhythm of his heart, the name for this would

be atriafibrillation, and this does decrease the ability
of the heart to function and created a definite increase
in his problems. Then in December 1969 I saw him for

the first time with heart failure based on his rheumatic
fever damaged heart valve. 1In July 1970 he had to be
hospitalized in Arlington, Virginia for heart failure,

hospitalized in January 1970 for heart failure, and

hospitalized March 1970 for heart failure, and hospitalized

October 1970, again for heart failure. And at this time
we decided thét he no longer could manage with just medi-~
cal care and he was referred to Duke University Hospital
for potential replacement of this damaged heart wvalve.

The heart valve that was damaged was the one that led

T e KATHRYN STINNETTE
OFFICIAL REPORTER
LYNCHBURG. VIRGINIA

‘fo-‘




10

11

12
13
14
15
16
17
18
19
20
21
22
23
24

25

Whitehouse - Direct . 7

‘from the heart and had narrowed down so that it was

just imcompatible with ordinary living. He had a

replacement of this heart valve by an artificial valve

on ﬁecember.l, 1970. He came back to the office for

follow-up and in two months had returned to fulltime
work. | |

Q Dr. Whitehouse, let me stop you at this point.
During the course of your treatment of Mr. Neighbors
do you know where he was working?

A Yes, at Conner Produce.

Q  All right. During the period of time you have
described from 1959 through 1970 did he continue to work
at Conner Produce during the times when he was not in
the hospital?

A Actually he worked a lot of times when I didn't
see how he could. He liked his job and he was very
faichful in his job and he did more to keep going than
anyone I have ever seen. He did maintain his job in the
majority of that time.

Q All right, sir, go ahead and pick up where yoﬁ
were.

A He did make -- when he came back from Duke, I
have known him since 1959 and a person you have known

that long you develop a personal relationship, and I said

KATHRYN STINNETTE
OFFICIAL REPORTER
LYNCHBURG, VIRGINIA
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Whitehouse - Direct 8

"Claude, how was that operation?” This is a tremendous

operation, they split the chest wide open and put a
pump in and it was a real major thing, and he said
"Do¢, it wasn't nothing, I didn't have to even take an

aspirin."” It was typical, he was cheerful and opti-

mistic and tried to play down the problems he did have.

‘Then in April 1971 a hernia he had became so enlarged

it had to be repaired and he went through that without
any particular problem. But from November 1970 or
December 1970 until March 1973 he basically had routine
Checkuﬁs and did, I thought, surprisingly well and did
well in thé follow-up. Then in the spring of 1973, less
than a year ago, in March he had a series of colds and
§inus trouble and bronchitis and unfortunately developed

an infection on this artificial valve and this is called

bacterial endocarditis, it is a serious kind of infection.

It responded promptly to treatment and other than a rather

lengthy hospitalization, he had to have I.V. penicillin
for three weeks -- he did develop one thing as a result
of this. The valve is sewed in and it was slightly
damaged where it was sewed in and there was a slight
leak and I sent him back to Dr. Floyd at Duke and he

thought it was a leak that had developed from the endo-

carditis and it did not, however, make a significant

KATHRYN STINNETTE
OFFICIAL REPORTER
LYNCHBURG, VIRGINIA
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~Whitehouse - Direct ‘9

difference and we had come out of it lucky; in othexr
words, he had a cure of this serious infection.

Q When was the cure complete, when was his
treatment over for the endocarditis?

A It took five or six months. In'other words,
with bacterial éndocarditis, without a false valve in
there itbis a short recovery but this sets up a foreign
body and you set up a much longer treatment to make sure
you have everfthing right.

Q When was he aBle to return to work after the
endocardiﬁis?

A May l4th.

Q All right. Was he essentially over the endo-
carditis befo#e the automobile accident in July 19732

A He was pfesumed cured by Dr. Floyd. In other
words,vOctober 1973 he saw hiﬁ finally and thought there
.was no question but that he was cured and should stay
zcured and the presumption of cure is something that is

‘proved by passage of time. In other words,ihe had his

‘initial episode and subsequent to that you just have to
fcarry on. ' _

! Q  Would you briefly describe his condition for
ithe jury and compare his condition before his open heart

surgery and his condition after the surgery leading up

KATHRYN STINNETTE
OFFICIAL REPORTER
LYNCHBURG, VIRGINIA

._QT._




10
1
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Whitehouse - Direct 10

to the accident.
A Oh, it was all the difference between night
and day. Here was a guy that stayed in the hospital

and we couldn't keep him contrclled, and after the

surgery he was a new man, he bloomed, playing golf and .

doing well.

Q How would you describe his condition before
July 2nd?

A We were delighted with the results. This
was less important -- it worried us more than it did
him, to put it that way, and he didn't feel bad, so..
bad while he was in the hospital. This was just passing
the time that wevhad to have to get this thing done in.

Q When did you first become aware that he had
been ihvdlved in an automobile accident?

A July 30th. I had been on vacation the month
of July or most of it, and I had known on July 30th
that July 2nd he had been in an:accident, that he had
sustained injuries, that he had been treated by an
orthopedist and in that.time -- this man has a number
df very special problems that medications involve
considerable risk and he brought all of his medicines
with him and I had to go over some of those, some of

which might be detrimental to him and I had to omit a

&

KATHRYN STINNETTE |
OFFICIAL REPORTER

LYNCHBURG, VIRGINIA
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Whitehouse - Direct i1

number of them, which created a handicap to the ortho-
pedic man in a way because he cculdn't go on and give
himnthe full treatment he would like to. But as far

as his general overall situation is concerned, since
that time I ﬁave seen him and during that time from my
medical standpoint, objectivelz that is, he has done
ieasonably well. He did have a mild episode, I think,
of heart failure in November 1973 but the’basic problem
was that he had become tense and depressed, he felt
that he couldn't work and he had worried about his job

which he ultimately lost.

MR. ROSENBERGER: Excuse me -- Doctor, do you
know he lost his job?

THE WITNESS: I understood he did.

MR. ROSENBERGER: I see.' All right.

THE WITNESS: I‘didn't get all the details
but the way the job was terminated was a lot of
concern to him. 1In other words, from being an

active person he had become completely disabled,

unable to work and lost his job and everything else..

And, just in summary, I might say here is a man
who has had a job, he has kept it in spite of

physical problems which would swamp any two people,

KATHRYN STINNETTE
OFFICIAL. REPORTER
LYNCHBURG, VIRGINIA
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Whitehouse - Direct ' 12

" in one two-months period he was in the hospital
seven times, he had an open heart operation and
he had worked many, days in the past, and if you
know a person you can appreciate it, and he had
always managed to work, I thought, when an average
-person couldn't possibly do so. And now he had
completély -~ he felt so bad that he just couldn't

make it at all.

BY MR. SACKETT:

Q Describing, now, after the accident.

A Yes. And apparently -- I didn't get into the
orthopedic part but from my observation he has been a
completely, totally different person since this wreck
in 1973. .

Q From --

A One other thing. I might say thatlafter going
over my findings and evaluation and talking to him on
September 24, 1973 I wrote a note indicating that I had
advised him to apply for Soéial Security disability as
I felt he was permanently and totally disabled and he
hadn't worked since August 28th, and then I have é
disability determining application which I filed in

October 1973 and I listed his multiplicity of problems

KATHRYN STINNETTE
OFFICIAL REPORTER
LYNCHBURG,. VIRGINIA
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‘Mhitehouse - Direct " 13

and made the note that he had tried harder to work
than anyone in recent years I knew of and now even
he agrees he couldn't W?rk, and then I made a note
thét I didn't see how he worked as long as he did,
but hé?did put in an application for total and perma-
nent disability under Social Security.

Q - Dr. Whitehouse, in your opinion is Mr.
Neighbors now able to work?
| A No.
| Q In your opinion will he be able to work in

the future?

A Even an optimist couldn't foresee that.

Q I am not sure I understood your answer.

A I mean, even if you looked at his situation
with the greatest of optimism -- in other words, you

said "Golly, I would certainly like to see him go

back" and the answer comes out "I just don't see how'.

Q In your opinion are the conditions you have

described since this accident and his present and future

inability to work, are they in your opinion caused by
the accident of July 2, 1973? _

A That was the thing that made thevbig differ-
ence,nthat.was the real big change. He had survived

up until then.

KATHRYN STINNETTE
OFFICIAL REPORTER
LYNCHBURG. VIRGINIA
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Whitehouse - Direct o 14

- Q@ Is it your opinion that his present inability --

MR. ROSENBERGER: Excuse me -- he is leading
, on a very important part.

THE COURT: Yes. Don‘t lead the witness.

BY MR. SACKETT:

Q  Would you tell us whether or not the auto-
mobile accident of July 2, 1973 was the cause of his
%resent condition?

A In my opinion it was.
MR. SACKETT: That is all.

~ CROSS EXAMINATION g
BY MR. ROSENBERGER:

Q  You have known Mr. Neighbors since about
19597
A Yes, sir.
Q ° Has someone in his family been a nurse of
yours? Some relative of his -- a niece?
A Worked in my office?
; Q Yes.
| A Not to my knowledge.
Q But anyway, you have known him since 1959.
A ‘Right.

KATHRYN STINNETTE
OFFICIAL REPORTER
LYNCHBURG, VIRGINIA
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| Whitehouse - Cross- ' 15

Q. You gave us a medical background but some

things I think you missed. You told us about the
:’rheumatic fever when hg was fifteen which caused swell-

ing'of knees and hands.

A Yes.

Q4 He was also struck by a car when he was a
teenager, too, wasn't he?

A Correct.

Q And then in 1949 his right ankle was fractured

and he still has problems with his ankles swelling?

A~ That is as a result of his heart.
Q It is a heart problem?
A Yes.

Q What caused the knee problem? I think you
said October 31, 1961 that that was tréumatic effusion
of the right knee. What do you mean by that when you
sald "traumatic effusion of the right knee'?

A My notes reveal October 31st, this was Dr.
Torbert's note, who was with melat that time,.that he
had effusion, that is fluid, in his right knee and he
had some mild heart failure and he admitted him to the
Hospital. |
| Q Doctor, I was trying to get at what did you

mean by that note?

KATHRYN STINNETTE
OFFICIAL REFORTER
LYNCHBURG, VIRGINIA
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Whitehouse -~ Cross 16

‘A I don't see the word "traumatic" in my record.

‘I have February 1962 "effusion right knee" --
Q Maybe it is on the hospital note.

A All right, let me look. Oh, here we go
(lookiﬁg through documents). This was Dr. Torbert's
basic record and I dictated the summary -- oh, here
it is, "Three days prior to admission the patignt spent
the evening taking up a linoleum floor. This was
generally done in a squatting position rather than on
his knees. The following day he noted swelling, some
stiffness and soreness in his right knee and this has
since persisted". 1In other words, this was a knee
strain due to taking up a linoleum floor -- that was
what theﬁtrauma was, that was the difference,

Q .By "trauma" you mean an injury.

A Yes, he hurt his knee taking up a linoleum

" floor and that answers that.

Q Now, on November 2, 1962 you recorded he
slipped on a'snap bean and he fell and broke or hurt‘his
wfist. | |

| A November 2, 1962 -- oh, he slipped on a snap
bean at the warehouse and fell on his right wrist and
also hurt his right chest. '"On examination the wrist

is o.k.. The costal marsin" -- the rib area is tender,
g

' KATHRYN STINNETTE
OFFICIAL REPORTER

LYNCHBURG, VIRGINIA
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; Whitehouse - Cross 17

‘also. And I have down "Treatment, nothing".

Q All right, you didn't have him in the hospi-

. tal at that time?
. A No, sir.

-Q. Then in November did you'recall that he was -~
‘had a blackout and hit a parked car?. You recorded it
Februafy 15, 1963..
| A Oh, yeah, here we are, ''Sense of heat inter-
mittent past month in his forehead. Cough and sinus
past 2 weeks. Not improved any. Had a blackout in
November 1962 and hit a parked car and not" -- something,
ﬁsince". At any rate, at that time I didn't find any-
thing. But inéidentally, in regard to the blackouts,
with that type heart valve sometimes they don't get
enough circulation through and they are subject to that.

Q In 1962 did you find anything that would re-
iate to his heart to cause a blackout? His heart wasn't
that bad at that time, was it?
| A It wasn't too good.

Q Did you let him continue in driving a car
from that time on? |
| A It was a single thing and it is. the only
episode I have recorded. |

Q On December 31, 1963, I think you overlooked

¢ KATHRYN STINNETTE
OFFICIAL REPORTER
LYNCHBURG, VIRGINIA
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Whitehouse - Cross : 18

. these injuries, he was knocked down by a pickup truck?

A December 31, 1963? Oh, yes, "Hurt his chest
when knocked down by a pickup truck. Has local tender-
ness", etc. And it was rather minor and the chest

x-ray was all right and I found nothing of any conse-

quence.

Q Didn't Dr. Botton treat him in 1964 for six

months for a pinched nerve?

A 8.

Q Eight months?

A No -- 1958.

Q No, it was 1964.

A I don't have that.

Q Don't you have a report from Dr. Botton?

A Yes, sir, that report I have is dated
November 19, 1967.
| Q 19677

A Yes, s&r.

Q Well,‘what time does he refer to in 19677

A It says "As you know, this forty-nine-year-old
ﬁhite man has been botherea for the past ten days with
numbness™, etc. in his right arm. So it was ten days
piior to the 19th of November, that would date it

November 9, 1967.

¢ KATHRYN STINNETTE

OFFiCIAL REPORTER
LYNCHBURG, VIRGINIA
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Whitehouse ~ Qross 19

Q The record shows in 1964 there was a pinched i
nerve inh his neck. Do you remember treating him on

June 1, 1964 when he was weighing 218 pounds, his

A Yeah; June 1lst he came in complaining of
shortnéss of breath, had a cough. At that time I
started digitalis on him for the first time since I
'had seen him because I felt he had some congestion in
his lungs and his heart was larger, etc., and then fol-
lowed that up and decided it hadn't made all that great
deal of difference, and that is beside the point.

Q All right, sir. Now, getting back, Doctor,
to Dr. Botton, he is the neurosurgeon that you referred

this gentleman to because of problems with numbness and

weakness in his arms and hands -- right?
A Yes, sir.
Q And the note that you were reading from of

November 19th was when he had been bothered for the past
ten déys with numbness and slight weakness of the right

arm,

A Yes,

Q And it was bécause of the narrowness in the
ﬁertebrae C-5 and C-6 that caused that?

A He had some osteocarthritic spurring. It

KATHRYN STINNETTE
OFFICIAL REPORTER
LYNCHBURG, VIRGINIA
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Whitehouse - Cross . 20

.didn't mention narrowing.

Q If you will look at that report of Dr.

Botton. Your records show he had a narrowing of

‘the‘space at C-5 and C-6.

A It wasn't called narrowing.

Q  November 24, 1967.

A - Oh, I have'"narrowed disk C 5-6" written on
my records.

Q That is what I am talking about, narrowing
of the disk space in the neck and that is what causes
the pain down the arms and the numbness and that is the
feason it is important to make a note ofrit?

A Yes.

Q And in following down with those problems,

he had some problem with those disks?

A Yes, he had neck problems.

Q And that was before he had the accident of
Jénuary 6, 1968, was it not?

A January 12th he was hif By a truck, according
to my record.’

Q If you will look at your record, I believe
it is January 6th, it was a.collision with a Sunbeam
truck.

A Right. It said "He had an accident in which

KATHRYN STINNETTE
OFFICIAL REPORTER
LLYNCHBURG, VIRGINIA
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Whitehouse - Cross 21

he hit a truck and hurt his neck, etc. so was seen
'by Botton on 1-7-68 and had'x-rays of neck and arm

and no new finding and given a collar and Botton will

see him in a few weeks".

Q Will you turn to November 3, 1967 and take
a look at your note at that time?

A Yes.

'Q Will you read that note.

A (Reading): "For a week he's had a vague
band like discomfort at about level of the lipoma
of the back" -- that is a little fatty thing on the
back here (indicating). " -- the cause of this is
quite uncertain but doesn't have it in evening or when

lying down. Also had a few episodes of the epigastric

Pain" -- that is pain in the abdomen -- "but no relation
to this" -- I used the word "hypoesthesia", numbness.
"Comes and goes without rhyme or reason". I had down

"I believe this must be fatigue" and he went to see

Dr. Botton.
Q That was a case that you couldn't find any
reason for all those complaints, basically stated?

A I didn't really go after anything. I indica-
ted that is what I found,

Q You made it Pretty plain when you said it

L]
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‘didn't make any sense to you.
| A Yes, but a lot of things don't.
Q Physically, you couldn't find it.
cA No. But let &e make one point, this ortho-
‘pedic,'this neurosurgical business is not my specialty
and when I run out of ideas then I send them to the
proper person.

Q All right, but now you were dealing with that
neck and shoulder on January 5, 1968, the day before he
got in the trﬁck accident, werén't you -- January 5,
1968, if you will look at that.

A I have the note "Neck and shoulder discomfort

has gone and only has numbness of left thumb as residual.

Now has a root pain in T-9" -- that is the chest area --
"mainly on right and not noted if quiet except Wednesday
night it bothered him when lying down".

| Q And then he.had the accident of November 6,

1968 and did you refer him to Dr. Botton again and then

i Dr. Bowen?

A I don't remember Bowen.
Q Do you remember referring him to Dr. Botton?
A I don't have it down -~ I must have but I

didn't write it down.

Q But you commented a while ago that after that
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collision on January 6th that it cleared up promptly,
~ that neck injury he got. What made you think so?

| A Well, let's see -~

Q Don't your records show --
A December -- oh, from November 3rd to January
$th I had noted that his discomfort that he had in
November had gone.

Q Yeah, that was before the accident of

ﬁanuary 6th?

| A Right.

‘ Q Now, you said after this collision with the
Fruck thatvthat cleared up promptly and my question to
you is didn't you know that Dr. Botton and Dr. Bowen
éreated him from January to October, then he went to

Dr. Keefer and he treated him from October to April
19692

A I don't have any records of those.

Q You don't have those?

A No.

Q If that be a fact, then his neck didn't clear

up very quickly, did it?
! A I have no idea.

i Q If he got in a collision on January 6, 1968

and he was under treatment until April 1969 and then in

v -
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March 1970 just before his triallhe was still complain-

ing of his neck that doesn't sound like it cleared up

‘very quickly.

MR. SACKETT: I object to the cross examination

"of Dr. Whitehouse about something that is not in his

notes.

THE COURT: Are you asking him for his opinion
whether that is a long time or not?

MRivROSENBERGER: Yes, and he stated un-
equivocally that it cleared up promptly and if he
can assume that he was under this treatment from
January 6, 1968 with two doctors to October 1968
and then changed to Dr. Keefer who treated him to
April 1969 and then he had a remission and didn'ti
go back until three days before his trial in March
1970 that doesn't sound like it cleared up promptly.

MR. SACKETT: That is my objection. There has
to be a limitation on what he can cross examine him
on or some evidence that these things he is asking
about can be proved.

MR. ROSENBERGER: Dr. Keefef will be here.

MR. SACKETT: But not Dr. Botton or Dr. Bowen.

THE COURT: He is on the stand as an expert

and you can ask him to assume as his opinion --
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THE WITNESS: May I say this, Your Honor.

‘I have records from my medical standpoint,

these are the things that I know. As it turns

out I have relatively little, if anything, beyond
‘what I have said about any other bone or joint
problem. These things that he had treated, I have
no report from those doctors; in fact,.I am not
even certain that I knew that he had seen them and
after six years I can only go on what I have in

writing.

BY MR. ROSENBERGER:

Qb You don't mean for the jury to take from what
you said that the collision of January 1968 cleared up
promptly, do you? |

A To put it in another way, from what Mr.
:Neighbors told me he and I weren't discussing his bone
and joint problems and therefore I don't know what
transpired or what went on and how much trouble he did
or didn't have. I think that is correct.

Q  Then you are just mistaken about whether it
cleared promptly or not? |

A I can't state anything further than what I

have said.
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OFFICIAL REPORTER
LYNCHBURG, VIRGINIA

-

‘:)-\4)_




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Whitehouse - Cross _ 26

Q Then in 1968 you told us about his appendix

@being removed and then he had the prostate surgery in
’Febqpary 1969, did he not?

A February 1969 -- February 19th.

Q Riéht. Now then, on March 25th did you

record something for him there? I want to be certain

you are the one that did it.

A March 25th?

Right.

What year?

1969.

Office or hospital? |
It would be office, I think.

I have a note dated March 24th.

O » O > O > Lo

What does that relate to?

A It just stated that he was at the Virginia
Baptist Hospital February 3 to February 26, 1969 when
he had a TUR which is the operation for the prostate;
nocturia, which is getting up ét night to urinate.

"He feels fine but legs ache and bother some. Had skin
reaction which must be due to penicillin'. And then it
mentions the medicines that I changed and.the fact that

he looked much better.

Q In December 1969 you had him in the hospital
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for congestive heart failure, again -- December 26th?

| A Oh, yes, I saw him in the office December
26th, '"Has congestive heart failure, admit to Virginia
Baptist Hospital.

'Q - And he was in there for some time for his

‘heart problem, wasn't he?
Do you want the exact time?
No, it is not =--

Okay.

Lo > O b

I was getting at, was this the second or
third congestive heart failure problem he had?

A The first in December 1969.

Q But then in 1970 it built up to where he
had to have the surgery in December.

A Yes, sir.

Q So at that time he was continuing to function
all right even though he had had the neck injury in 1968,
right?

A He and I just didn't discuss that because if
hé had it as a problem it was separate from my knowledge.
Q You told us about the prosthesis ithat went

into the valve. Was it the aortic --
A Do you want the name of the prosthesis?

Q No. That really replaced the aortic valve?
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A Yes.

Q Because there was a narrowing in it and it
didn't get a sufficient blood supply?

" A Right. |

Q At‘tﬁat time they also found difficulty with
the mitral valve as being markedly diseased?

A No, it was not.

Q If you will look at the report you got from
the surgeon who looked at him and looked at it in
December 1970 --

A I know what you are talking about but I think
you have got the wrong idea.

Q All I can say is what it says. Did you get
a report from the surgeon?

A Let me see. It says the mitral valve was
neither insufficient or stenotic. He used the word
"diseased".

Q He said "The mitral valve is markedly diseased"?

A Right, but I was remembering it was neither

‘insufficient or stenotic. 'Therefore, we did not have

to carry out any procedure on this valve. We were

fearful from the preoperative studies that he did have

a considerable amount of mitral stenosis". But he didn't.

Q The markedly diseased valVe was not replaced --
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that is my point.
A That is right, because it was causing no

problem. In other words, we wouldn't have replaced his

aortic valve if it had not caused a problem.

Q  All right, Doctor, his heart really was in
worse condition in 1969 and 1970 than it was after he
had had the surgery in December 1970? 1In other words,
that surgefy improved his heart you are telling us?

A It was tremendously beneficial.

Q ~And otherwise stated, it was in worse condi-
:tion in 1969 and 1970 than it was after his heart
surgery?

A That is right. In other words, it is like
everything else you treat and correct which results in
a good result and he had an excellent result. He ﬁent
back to playing golf and fulltime work and everything.

Q You told us in January 1972 --what did you
attribute that dizziness to that you recorded in Jan-
uary 19727 |

A Oh -- I didn't know.

Q Was it due to lack of blood circulation?

A The only thing that I noted was that when he
would get up quiékly he would get it and all of us

have a tendency to stand up real quickly and feel a
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little giddy and that, I thought, was probably it.
But he also had it when he was quiet so I just plain

didn't know.

he -- like April 15, 19667

A Oh, yes . it was down in the ulna side of
his left arm.“

Q The left hand was numb and tingling in the
ulna_area?

A I thought -- he used the phone a lot and I
thought he had leaned on his left elbow and I thought
it made his fingers tingle,

Q But this must have been Prolonged because
he was coming to the doctor for it?

A Yes, but he had done it for quite a while.

Q You didn't think that was related to the

problem in the neck that Dr. Botton treated him for?

A I didn't.

What did you ever decide was wrong with his hands and
arms to tingle -- just like the dizziness? - Did you

feel like there was any physical cause for this or was

. Q He had had some tingling and trouble with his

arm and elbow back in 1966 that you dealt with, didn't

Q You noticed the tingling in different places.

this his nervous condition that he had back in 1967 and
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19687
‘ A I had gone into it just about what we haVe

already brought out and no more.

Q In other words, you didn't determine what
4t was.
A No.
' Q Now, in 1973 in March when he was in the hospi-

tal so long, actually what the problem was he had a
urinary tract infection and an infection from that
valvular prosthesis?
. A Yes.‘
Q And that was what you had down to see Dr.
Floyd about in October 19737
A Yes. What we had sent him down for was to
see if it had actually set him back any and also to
sée how thoroughly we had done our job and whether we
needed to do anything more and when to quit.
| Q You asked the dodtor's opinion and the doctor
told you it was when you could let up on the anti-
biotics?
A Yes.
Q And the doctor who had trgated him and

examined him thoroughly and saw him before and after

the surgery didn't relate any of his heart problems to

: -
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the automobile accident, did he?

A No. Nor did I.

s

Q Now, Doctor, was Dr. Keefer keeping up with
you'or you with him about the treatment of his patient
and your patient?

A We had no report and no cross-communication.

Q Well, when Mr. Neighbors came to you, Dr.

Whitehouse, on September 24th, will you read your note

to the jury exactly what you recorded September 24, 1973,

A Oh, verbatim I said "All tense and depressed
and feels he will have to retire. Appointment with |
Floyd on October lst. Add pertopane 25 T.I.D."

Q On that same date you also wrote for him to
retire to get Social Security benefits because he was
disabled, did you not? -

A Right.

Q Didn't he tell you that four days before Dr.
Keefer had told him that he could begin to do light work
and should go to work on that day -- he was sitting in
your office?

A If he said it I don't have it recorded.

Q And you have never checked Dr. Keefer's notes?
A I never had any.
Q

And you haven't talked to him until this day?
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A I haven't talked to him at all.

Q Do you agree with the treatment of Myo-

chrysine for neck sprains -- the gold?

. A What you are asking me, do I approve of

-another ‘doctor's treatment?

A I ask you if you approve of the use of the

Mydchrysine, which is a gold injection, for synovitis

or neck sprains?

A I think that is a matter of individual
opinion. |

Q Do you mind expressing yours?

A 1In the negative.

Q You do not approve of it?

A No.

Q  All right. 1f Dr. Keefer testifies today
that he has recorded during this month that Mr. Neighbors
is now ready for light work, do you agree?

A No.
MR. ROSENBERGER: That is all.

REDIRECT EXAMINATION
BY MR. SACKETT:

Q Dr. Whitehouse, Mr. Rosenberger has been

through in great detail all of Mr. Neighbors'past history

KATHRYN STINNETTE
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and I want to be sure the jury understands one thing.

Have you -- is it your opinion that his heart condition

has been made any worse by the automobile accident?

MR.YROSENBERGERQ I object to the question.
He just'-said it didn't relate tb the heart and
it is a léading question.

THE COURT: I sustain the objection.

MR. SACKETT: I will rephrase the question.

BY MR. SACKETT:

Q Will you tell the jury from your observation

‘and-opinion what 'has been changed, whether it be heart

or otherwise, about Mr. Neighbors since the automobile

accident of July 2, 1973.

" MR. ROSENBERGER: Your anor, he went through

that thoroughly on the direct examination --

THE WITNESS:v I think I can --

MR. ROSENBERGER: Excuse me. I have had
him on cross examination, I asked the doctor
specifically did he relate the accident to the
heart and he said he did not and neither did Dr.
Floyd and now Mr. Sackett is trying té change it

by asking leading questions --
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THE COURT: You have been over it.

MR. SACKETT: Your Honor, Mr. Rosenberger
has asked all these questions about all these

~other things and I want Dr. Whitehouse to clarify
whether those things or the automobile,accident
ére the cause of his present condition.

MR. ROSENBERGER: The doctor said he didn't
go into the bone and joint treatment and hasn't
discussed this matter with Dr; Keefer, haén't
even discussed it, so I think under the circum-
stances the quesfion is not proper and it is not
rebuttal.

THE COURT: Rephrase the question, Mr. Sackett
I don't know exactly what you are getting at.

MR. SACKETT: I can't lead him so I can't
say that.

BY MR. SACKETT:
Q But, Dr. Whitehouse --
Do you want to know Why I think he is disabled
now?
Q I would. That is exactly what I want to know.
A Basically one thing, and that is that since he

had this accident he has complained more about hurting
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éhan he has complained in all the time I have ever seen
him before. He has lost his job, as a result of that
he has gotten a severe depression, he has completely
?haﬁged personality-wise from a cheerful, ongoing
salesman to a person .that I think hasn't seen a decent
day since. And he is not, I don't think, able to do

anything near what he could before. -

| MR. SACKETT: Fine. That is all I want to

_ know.

i RECROSS EXAMINATION
BY MR. ROSENBERGER:
Q You have told the jury twice the gentleman

has lost his job. Don't you know he is on Workmens

Cdmpens ation and being paid his medical bills and salary?

MR. SACKETT: That is entirely outside the
scope of the testimony, and I object to it.

{ MR. ROSENBERGER: It is perfectly proper for
me to ask the doctor the actual facts because he
has said twice he has lost his job and his medical
opinion is based on the fact that he has lost his

l job.

THE COURT: You can't testify, Mr. Rosenberger

’
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Whitehouse - Recross

and I am going to sustain the objection. You can

ask him what'he knows,

Q Do you know whether he is now receiving

Workmens Compensation?

A I have no idea.
Q You don't know.

A No.

- MR. ROSENBLRGER:

37
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[Tr. pp. 38 1. 3 - 64 1. 7]

TESTIMONY OF TROOPER C. P. BIBLE

C. P. BIBLE (Trooper) was called as a witness

on behalf of the plaintiff and, having been previously
-duly sﬁorn, was examined and testified as follows:
. DIRECT EXAMINATION
BY MR. WOOD:
Will you state your name, please.
C. P. Bible.
What is your occupation?
Trooper, Virginia State Police.

‘How long “have you been-a trooper?

- O > O P> L

A little over five years.

Q Trooper Bible, did you investigate an ac-
cident on July 2, 1973 at the entrance of Earl's Amoco
Station on U.S. 29 north?

A Yes, I did.

'Q - Will you tell the court and jury what your
investigation showed.

A Yes, sir. On July 2, 1973 I got a call at
1:25 p.m. over the State Police radio of an automobile
accident on U.S. 29 in the vicinity of Hickory Creek.
Iiarrived at the scene at 2:00 p.m. and found that the

accident had occurred in front of Earl Gormes' Service

Station approximately 200 feet south of the creek there

Q’\JJ‘g)s
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‘address is Martinsville, Virginia, and this vehicle was

' rear portion and the right rear fender had damage. The

itself.

MR. ROSENBERGER: I didn'tvget the last name?
THE WITNESS: Earl Gormes' Service Station. o
MR. ROSENBERGER: G-o0-r-m-e-s? | ?
THE WITNESS: Yes, sir. | |

MR. ROSENBERGER: Thank you, sir.

THE WITNESS: I arrived at the scene and
found the two vehicles that had been involved in
an accident. The No. 1 vehicle was a 1966 Chevro-
let sedan. The driver of this vehicle identified

himself as Mr. James Douglas Moore.

BY MR. WOOD:
'Q Is he in this courtroom?

A Yes, sir, sitting there (indicating). And his

registered to a Helen Ann Treadwell Moore of Martinsville.
This vehicle had damage.to the right front end of the
vehicle. The other vehicle was a 1965 station wagon,
Chevrolet. The drivér identified himself as Claude W.
Neighbors of Lynchburg and he was the registered owner

of this vehicle. This vehicle had damage to the 1éft:rear and

road along at this point is downgrade, fairly straight.
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The road was dry, there were no defects in the highway.
Traffic lanes are marked on the highway. It was during
the daylight hours, it was cloudy and this is a black-

top surface.

Q There are lines in the highway there?

A Yes, sir, the traffic lanes are marked.

Q How ére they marked? ‘
A The traffic lanes are marked, if you are é

heading north a broken line until you reach the service
station and then it begins a solid line for the north-
bound traffic until you pass the intersection of Route 6.
I believe it is a solid line all tﬁe way up that hill for
ﬁorthbound traffic.
Q Which direction were the parties traveling?
A According to my investigation they had both
been traveling north, Mr. Neighbors' vehicle had been
in front and Mr. Moore was behind him attempting to pass.
Q Did Mr. Moore givé you a statement?
A Yes, sir, he did.
Q Will you tell the court what that is?
A Mr. Moore stated "I was attempting to pass
the other vehicle when he turned left in front of me.

I did not see a signal".
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Q Did he tell you how fast he was moving?
A 55 to 60 -- 60 miles an hour.

o P O

What is the speed limit there?
55.

Now, officer, we have here some photographs --

MR. ROSENBERGER: Excuse me. You said

55 to 60 and then you said 60 -- do you know

which oné?

THE WITNESS: I don't remember if he told me

60 or I just estimated 60.

"MR. ROSENBERGER: T move to strike.

MR. WOOD: Do you recall whether or not he

said 60?

THE WITNESS: No.
MR. ROSENBERGER: I move to strike the answer.

THE COURT: I sustain the motion, and ask the

jury to disregard the statement he made that he

was going 60,

MR. WOOD: Where are the pictures?
MR. ROSENBERGER: Your Honor, I have no

objection to some of the pictures. They look like

they were taken in the rain. This one I can't tell --

MR. WOOD: Why don't we let the trooper identify
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them.

.

MR. ROSENBERGER: The views and positions
of them -- I have no objection to this one
(indicating). But I think the visibility is

different, Your Honor, in these pictures because

- of the rain, I see the haze. I have no objection

to this one and I have no objection to this one
(indicating) that I can see clearly.

MR. WOOD: Judge, the pictures are introduced
solely to show the scene of the accident. The
fact that it was cloudy on that'particular day .
I don't think has any bearing dr is any particular
reason why they should exclude these pictures
as evidence in this case if the trooper can
testify that this does reflect the scene where the
accident took place.

THE COURT: Which pictures do you object to?

MR. ROSENBERGER: I object to these -- well,
I don't care about this one (indicating). These
other two I can't see, I object to these because
of the haze.

MR. WOOD: This ome, Judge, is looking south

and this is looking north.

MR. ROSENBERGER: They don't accurately portray
y

0 -
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thé situation as it existed that day.

. MR. WOOD: These are the other two -- we

would like to use Fhese (handing to Mr. Rosenber-
* ger).

| MR. ROSENBERGER: I think one is a duplicate

of the other.

MR. WOOD: It is not a duplicate. There are
two entrances to the service station and it will
help the jury to understand the --

MR. ROSENBERGER: I don't mind anything
helping the jury but I see twowpictures;and.they
confuse me, they don't accurately portray it.

 THE COURT: I don't know whether it is the
haze or the pPhotography. I see no objection to
them and I will let them come in.

MR. ROSENBERGER: I respectfully object and
except to the distant views that are hazy. But
you will have to number them -- Mr. Wood, would
you mind numbering them and then I can make an
intelligent statement, Your Honor.

THE COURT: It is understood that these
pictures were taken on a day when the weather
wasn't too good and on the day of this accident

it was clear, is that correct?

. KATHRYN STINNETTE
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THE WITNESS: It was cloudy but no rain.
MR. WOOD: Trooper, can you come up here and
show the jury what. Plaintiff's Exhibit 1 shows?
MR. ROSENBERGER: I have no objection to
No. 1. °

THE WITNESS: (Leaves stand and goes to 'v
jury box); This picture shows the view of Route 29.
On the 1éft as you would be traveling north is the
service station and ybu can see the broken line
here and the solid line starts here (indicating)
directly across from the service station in the

northbound lane. ' ' %

BY MR. WOOD:

Q What does the sign say there?

A This is a "No Passing" zéne sign which is just
beforé you reach the entrance to the service station.

Q How many entrances are there to the service
station?

A There are actually three, I believe. The

first one here and the next one here (indicating) with

~an island in between them, and then there is another

one coming in from the north there you could actually

enter.
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THE COURT: You said the road was dry at
‘the time of the accident?
THE WITNESS: , Yes, sir, the road was dry at

the time of the accident.

MR. WOOD: Now, Officer, this is Plaintiff's
- Exhibit No. 2 --
MR. ROSENBERGER: This is the one that I
object to because it doesn't accurately portray
the scene as existed at the time and I except

for the reasons stated.

BY MR. WOOD:

Q ‘ Could you tell the jury what this portrayed?

A This is another view looking north on U.S. 29
with the service station on the left with a closer view
of the entrances to the service station. This is the
first entrance and this is the second entrance (indicat-
ihg).

Q And what is the marking in the highway at this
point for the northbound lane?

A For the northbound traffic it would be a solid
yellow line.

Q This is Plaintiff's No. 3. Can you tell --
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MR. ROSENBERGER: I have no objection to that

‘one.

BY MR. WOOD:
Can you tell the jury what that portrays?

In the lower part of the picture.is U.S. 29 --

ol )

In which direction?
A Going in a northbound direction. Looking
at the picture toward the right of the picture would be

north.

- MR. ROSENBERGER: Looking straight at the
picture you are looking west?
THE WITNESS: That is right, yes. If you
are looking straight at it you are looking west.

This is the service station of Earl Gormes, this

is the entrance to the service station (indicating).

BY MR. WOOD:

Q Could you show the jury where Mr. Neighbors'
car was when you arrived?

A Yes, sir. Mr. Neighbors' car was sitting
partially on this island (indicating) pointing in more
of a westerly direction.

‘ Q Where was Mr., Moore's car?

KATHRYN STINNETTE
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‘Bible - Direct . 47

A Mr. Moore's car was resting paftially in the
southbound lane heading north.

Q Now, show the Jjury -- which is the southbound
lane? |

A | The southbound lane would be the furthest
lane you see looklng at the picture.

Q Is this a four-way or two-way highway at
this point?

A Two-way traffic.

Q And in which position did the Moore vehicle
ﬁit?
‘ A Partially in a northerly direction in the

southbound lane.

Q Could_you determine where the impact took
place?
A No, sir -- no, sir, not accurately. The only

evidence I had was some skidmarks leading up to Mr.
Moore s vehicle and these were in the southbound lane.
| Q And where did they stop?
A They stopped at Mr. Moore's vehicle.

Q And where was that on this picture? About
where?
A It would be approximately in this area here --

I couldn't Say accurately but right in this area here

KATHRYN STINNETTE
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(indicating).

.

THE COURT: Which entrance is that to the
filling station?

. THE WITNESS: This would be the most southerly
.entrance.

MR. WOOD: As you look at Plaintiff's Exhibit
No. 2 it would be this one, Trooper -- this one
right here, it would be this one right here.
(indicating)?

THE WITNESS: Yes, sir, this island, for this
island, and you see the newspaper boxes here and
the newspaper boxes here (indicating).

THE COURT: Which island was the car on?

THE WITNESS: The one on which the newspaper
boxes are placed. |

THE COURT: 1In the righthand side of that
picture?

THE WITNESS: Yes, sir.

THE COURT: Which number is that?

THE WITNESS: This is No. 3.

By MR. wOOD.

Q This is Plaintiff's Exhibit 4 and we will

get this right here -- would you tell the jury what island

¢ KATHRYN STINNETTE
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2 this is in relation to Plaintiff's Exhibit 2 which
3 | shows both islands?
4 A The island shown in this picture would be the ;
S island in the center of the picture. ;
] v : ;
; ‘MR. ROSENBERGER: Let me hold them and you i
g point to them. :
° THEHWITNESS: This island portrayed in this ;
10 picture would be the same island you see in the 5
" | center of this picture (indicating). | é
o - MR. ROSENBERGER: 4 and 2.

13 | By MR. WoOD.

14 Q Maybe this would make it even clearer. This

| 1s Plaintiff's Exhibit 3. Where ic this island shown

16 in this picture (indicating)?

17 A This island is right here on the righthand

18 side of the picture.

19 Q Which is the second island down.

20 A Yes, sir. |

21 Q Where was the Neighbors vehicle when you arrived?

22 A In this picture? |

23 Q In 4.

24 A It would be partially resting on the islana %
25 i
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you see here (indiéating). I think the right wheels

‘Were up on the curb that you see on the island.

MR. ROSENBERGER: That has the DAILY PROGRESS
sign on it in 4? |

THE WITNESS: Yes.

BY MR. WOOD:

- Q Db_you know what this spot is here, what that
represents (indicating)?

| A No, sir.

Q Could you give me Exhibit 3 -- on Plaintiff's

Exhibit 3 could you mark where you found the Neighbors

vehicle and where you found the Moore vehicle?
A Well, now, this will be approximate because
I don't have any measurements to show (marking on

exhibit).

MR. ROSENBERGER: For the record he has

marked Moore 1 and Neighbors 2.

BY MR. WOOD:

Q  This is Plaintiff's Exhibit 5. Could you
show what Plaintiff's Exhibit 5 shows and .you might
relate it to Plaintiff's Exhibit 3.

A No. 5 shows the first island that you get to

¢ KATHRYN STINNETTE
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Bible - Direct , 51

if you are going north which would be this island in

the lefthand of this picture (indicating) and it shows

U.S. 29 and it shows the solid line. That is about all

I can tell you.

MR. WOOD: We have one more we will put in
for good measure.

MR. ROSENBERGER: Now, thié is the one,
Your Honor, that doesn't accurately portray --

MR. WOOD: 1If Mr. Rosenberger objects we
will withdraw it. It doesn't add anything to what
we want to show.

M. ROSENBERGER: Sure.

THE.COURiz The five photographs numbered

Plaintiff's Exhibits 1 through 5 will be received.

BY MR. WOOD:

Q Do these five picturesraccurately portray the
scene of the accident as you saw it on July 2nd?

A These pictures portray the location of where

the accident took place. They do not portray the scene

of the accident itself.

Q  Of where it actually took place:

A Yes, sir.
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Q Could you identify this picture right here,
Mr. Bible (handing to witness)? '
A Yes, sir, this is Mr. Neighbors' vehicle with

fhe~damage that it sustained in the accident.

THE COURT: What did you say a minute ago i
that these pictures 1 through 5 portray?

THE WITNESS: They portray the location where
the accident occurred.

MR. WOOD: It does not show where the ac-

cident occurred.
MR. ROSENBERGER: But they portray -~
THE WITNESS: The location of the accident
itself, it is the general location. It portrays
the location where the accident occurred but it
does not portray the scene of the accident itself.
THE COURT: Were there any changes other than
the wet road? f
THE WITNESS: No changes.

THE COURT: From the date of the accident.

THE WITNESS: No, sir.
THE COURT: = To what is shown in the pictures.

THE WITNESS: No, sir.

THE COURT: Except for the wet road.
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THE WITNESS: Except for the wet road, and

- ©f course the vehicles are not in those Pictures.

BY MR. WOOD: )

Q This is Plaintiff's Exhibit 6 which shows
the Neighboré vehicle. Did you have an opportunity
to examine Mr. Neighbors' vehicle after the accident?

A Will you elaborate, please?

Q Did‘you examine the signal light?

A Yes. The left signal light was working when

1 arrived, it would work. The lens was out but the

.8ignal light .would .still work.

Q Was that back or front?

A The lens was all right in front but the back
lens was out but both lights would work.

Q Both lights were working; back and front.

A Yes, sir.

Q Where were the skidmarks that you testified

were put down by Mr. Moore's vehicle in reference to the

solid line on the highway?

A The skidmarks began before the solid line
began and they ended at approximately where it began.
His vehicle came to rest approximately whére the solid

lfne starts.
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Q Let me show you the picture, Trooper -1
think you marked on here on Plaintiff's Exhibit 3 where
fhe Méore vehicle came to rest. Would you show us on
the- picture what the 1;cation of the solid line was.

A The picture defines it more élearly that the
solid line starts actually on up the road approximately
at the first island.

Q Well, will you look at Plaintiff's Exhibit 1.
Does that portray where the solid line starts?

A Yes, sir.

Q Will you show ‘the jury where --

A The solid line starts directly across from
Qhere you see this 'No Passing" sign which is on the

éhoulder of the road and where approximately the first

éntrance would be.

MR. ROSENBERGER: The solid line starts right

where that sign is?

THE WITNESS: The‘solid line starts right

where that sign is -- yes, sir.

BY MR. WOOD:

Q Now, where were the skidmarks as shown -- if

they were on the picture?

A The skidmarks were leading up to Mr. Moore's
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Bible - Direct | | 55

vehicle. They were all contained in the southbound lane.

Q On up to where his vehicle was?
: A Yes, sir. (Resuming stand).
) Q Do you know of any other people who were at

‘the scene of the accident?
A Mr. Michael Troy Davidson was there when
I arrived, and that is the only one I have a record of

besides the two drivers.
MR. WOOD: All right, Mr. Rosenberger.

CROSS EXAMINATION

BY MR. ROSENBERGER:
' Q Trooper, going north on that highway you top
a knoll and then come down a long grade to the service
station, don't you?

A Yes, sir, that is correct. \

Q From the top of that knoll you have a clear
iiew to the service station for a distance of at least
& quarter of a mile, don't you?

A I believe, if I recall correctly, just as you'

top the knoll there is a very slight curve and I don't

believe at that point that you can see the service station

real clear because of shrubbery along the shoulder of the

road.
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Q But as you look north how far can you see
down to that service station? Can't you see about a
quarter of a mile? -

A You can see a right good ways -- yes, sir,

About a quarter of a mile.

Q  About a quarter of a mile?
A Yes, sir.
Q And from the service station north up the

hill you can see a quarter to a half a mile, can't you?
A Yes, sir.

| Q And despite the fact that it was cloudy,

this was July 2, 1973 in the middle of the day at

1:25 p.m., it was regular Eastern Time -- yeah, we had

Daylight Saving --

A That is right.

Q So by the regular time it would be 12:25
but by this Daylight Saving it was 1:25 p.m., wasn't it?

' A Yes, sir.

Q And when you got there there was no obstruction
from the service station back up to that curve which is
about a quarter of a mile?

A No, sir, none whatsoever.

Q Right. When Mr. Wood asked you about the skid-

marks he didn't ask you the length, I don't believe. If

¥
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he did, I didn't hear you. It was about 100 feet _
in the southbound lane solid? | i
A Yes, sir, 100 feet.

*Q Solid mark. '

A Yes, sir.

Q And I understood you to say that that solid

mark began and ended befére you got to the solid line.
A I stated that according to my diagram, but

the picture, I believe, shows the solid line going a

little bit further south than I show it on my diagram.

Q Based on your diagram -- and you don't recall
it with all the accidents you have been to. This diagram
showed this 100 feet of skidmarks started and stopped
before it got to the solid line? |

A Yes, sir, I believe it does.

Q With all the accidents you investigate you
don't have any independent recollection of this, do you?

A Any independent recollection of -

Other than your notes?
A No, sir, other than my notes I do not -- no,
sir,

Q Right. And when you talked to Doug Moore,
this young man sitting here, he told you "I was attempting

to pass the other vehicle when he turned left in front

KATHRYN STINNETTE
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of me. I did not see a signal™. You wrote that down

in your notes? |

A Yes, sir. ‘That is what he told me.

" Q The road at that point is 24 feet wide and
éach lane is 12 feet?

A Apprdximately -- yes, sir.

Q Now, you asked Mr. Neighbors, did you not,
if_he was hurt and he told you he was not hurt, didnft
he? | |

A Yes, sir. There was no injuries listed at
the time'i-investigated the accident, no one complained
of any injuries.

Q And you have a place there where you put it
on your report and you ésk about injuries, don't you?

A Yes, sir.

Q Now, Trooper, will you look at this (handing
to witness). It is just a rough sketch. See if this

doesn't show --

MR. WOOD: Judge, we have photographs here
that show very accurately the location --
MR. ROSENBERGER: Judge, I object to that

description. I don't think it is accurate at all.

THE COURT: Let me see what you are referring to.
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MR.ROSENBERGER: I don't want a statement
‘on the photographs. Do you object to it?

MR. WOOD: We object to it. We have photo-
graphs to show the location of the terrain and the
markings in the highway.

' THE COURT: It is not to scale?

MR. ROSENBERGER: No, sir, it is just a rough
drawing, Judge. It might be to scale but I can't
produce the guy who put it to scale.

MR. WOOD: Our photographs show that.

MR. ROSENBERGER: Your photographs don't show
three islands, do they?

MR. WOOD: I think one of them does.

MR. ROSENBERGER: I don't think so.

THE COURT: Let me look at it a minute.

MR. ROSENBERGER: Do you know, Trooper, who
took those photographs?

THE WITNESS: No, sir.

MR. ROSENBERGER: Does counsel know?

z

WOOD: Yeah, I took them.
. ROSENBERGER: When?

3

MR. WOOD: January.
THE COURT: Well, if it is understood this is

not to scale and is just to show a general layout

¥ g
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of the area -- it is difficult to piece the
bictures together. It is understood it is not
to scale and -- |

MR. ROSENBERGER: It is not to scale, Your
‘Honor. ' Richard Spies sitting there did it and
he is not'any great artist. I wish he could do
better.

MR. SACKETT; Can you show the solid line?

MR. ROSENBERGER: It is on there.

MR. SACKETT: I think it should be better.

MR. ROSENBERGER: I have one that has measure-

ments on it that is better. I thought you would
object to that. The line is solid, I can't change

the line.

BY MR. ROSENBERGER:

Q Trooper, take this thing and study it a little
bit and what we want -- it purports to show a solid line
going north, this purports to be that 'No Passiﬁg" sign,
it shows this entrance, the center island and those dif-
ferent entrances to the store (indicating). Does that
show the location as far as you recall it?

A Yes, sir, as far as I can recall it this por-

trays about the location of where the store is.
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OFFICIAL REPORTER
LYNCHBURG, VIRGINIA

- 6“1“




_ Bible - Cross - - 61
: o
2 Q Let's stand up here and I will tell the jury :
i
3 what ‘it shows and you can tell me whether it is right §
a |l !
Or wrong. |
5 ' . ) . ;
* A (Witness leaves stand and goes to jury box). - ;
6 » o s . s ,f
Q This is the store on the west side of the
7 .
road and where my left hand is is north, and these are :
8 the different islands -- this is 1, 2 and 3, actually L
IN
9 i
|| there are three islands there and right here is a "No ﬁ
10 . . . . o qs
Passing' sign and right where this arrow is, this little :
11 5
point is where the solid line starts for northbound :
12 : i
traffic and it starts right opposite to that sign, i
13 - - ?
is that correct?
14 A ;
A Yes, sir, that is correct. ;
15
Q And here is your gas pump between this island
16 '
and the store. d
17 : i
A Yes. ;
18
Q Just so you get some general idea of the
19 ' .
location -~ it is not to scale but it gives you the
20
general location. Mr. Bible, will you look at this
21
station wagon here, it is on blocks, and tell us if
22 : | !
that shows the damage to the left rear of Mr. Claude
23
Neighbors station wagon (handing document- to witness).
A Yes, sir, that looks like the same car. i
25 :
Q Right. Now, will you read from your notes }
|
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Bible - Cross ' 62

and tell us exactly where you flxed the damage to the

Neighbors car.

A The left rear and rear portion and there was

some on the right rear fender.
.Q‘ On the left rear -- did you say whether it was

the fender, the quarter panel --

A I didn't say in my notes -- no, sir. I said

left rear.

Q Right. Now, will you look»at that and see

if that shows the automobile driven by Doug Moore

(

s

landing document to witness).

A I belleve that is the same vehlcle -- Yyes, sir.

Q So the way those photographs show, the

right front corner of the Moore car hit the left rear

Jiside of the Neighbors car,

A Yes, sir.

Q You didn't have to call any ambulance or
anything for anybody, did you?

A No, sir.

Q Did Mr. Neighbors have any crates of produce

OT anythlng in the back of his station wagon that would

Obstruct his view that you know of?

A I don't recall.

MR. ROSENBERGER: That is all. Thank you,
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Trooper Bible.

.~

MR. WOOD: I have one or two questions.

. REDIRECT EXAMINATION
BY MR. WOOD:
| Q Trooper, what time did you say you got the

report of the accident?

MR. ROSENBERGER: Excuse me a second -- I talk
so much. -I would like to offer this diagram as
Defendant's Exhibit 1 and the picture of the Neigh-
bors vehicle as 2 and the Moore vehicle as 3.

, MR. WOOD: Are you through, Mr. Rosenberger?
| MR. ROSENBERGER: Yes, sir.

BY MR. WOOD: = . -

Q What time did you receive the report of the
accident?

A I was notified by radio at 1:25 p.m.

Q And what time‘did you get there?

A 2:00 p.m.

Q That is thirty-five minutes after the accident --
how long after the accident?

A The accident happened, according to the drivers,

at approximately 1:20 p.m.
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MR. WOOD: That is all we have.

-THE COURT: Can we ex'cuse the trooper?

MR. ROSENBERGER: Are you on duty, Trooper?
THE WITNESS: No, I am off.

MR. ROSENBERGER: All right.

I
|
i
|
1
!
i
N
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[Tr. pp. 64 1. 16 -~ 134 1. 25]

TESTIMONY OF DR. CLARENCE E. KEEFER

MR. SACKETT: I see Dr. Keefer is here. I
think maybe we can finish with him before lunch.
THE COURT: You have not been sworn, Dr.

Keefer.

DR. CLARENCE E. KEEFIR was called as a witness

on' behalf of the plaintiff and, being first duly sworn,
wa§ examlned and testified as follows:

} A DIRECT EXAMINATION
BY MR. SACKETT:

Q Dr. Reefer, will you state your full name,
please.
| A Clarence Edwin Keefer.
Q And where do you practice medicine?

A In Lynchburg, Virginia.
Q Will you tell the jury and court what your

training and background is.

MR, ROSENBERGER: If Your Honor please, I will
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keefer - Direct 65

admit the doctor's qualifications as an orthépédic
Surgeon. |
“MR. SACKEIT: . Well, I would like for him to
" tell the jury briefly his training. |
THE COURT: Well, let him state it.

1
|

BY MR. SACKETT:

| Q Please proceed? Doctor.

\ A Well, I am an orthopedic surgeon and this
quuires a medical education before you take your
special training. The medical education came at the
Uhiveréity of West Virginia, the University of
Cincinnati; and the special training I got at the
Uﬁiversity of Virginia and then. I migrated from the
University of Virginia at Charlottesv111e down to
Lynchburg, Virginia and I have been here since. During
the war we -- of course, I was in World War II and
had charge of orthopedic surgery at the various hospi-
tgls which I was assigned to.

Q Dr. Keefer, how long have you been in the
practice of orthopedic surgery in'Lynchburg?.
A I.came to Lynchburg in 1935. '
' Q Will you tell the jury briefly what the field

of orthopedic surgery deals with?

]
L ]
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A OrthOpedlc surgery has to do with the skeletal

system your bones and joints, and of course the main

~ problems with ligaments, tendons -- any kind of disease

or injury of the skeletal system comes under our field

of work.
| ‘ :
Q Dr. Keefer, have you had occasion to treat

Claude Neighbors in the course of your practice?

? A Yes, sir. |

Q Will you tell us first when you first had
occasion to treat Mr. Neighbors?

A Well, I saw Mr. Neighbors first in October
1968.

Q And what condition were you treating him for
at that time?

A At that time he had a station wagon-bread truck
%ccident, this was a head-on type collision, with an
#njury to his neck.

Q What progress did he make with that condition
dt that time?

_ A He was lastseen in March 1970 was the last
t&me we saw him, was in March 1970.
Q And when was the next time you saw him after

March 19707

A The next time I saw him was July 13, 1973.
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Q And at that time what complaints --what
findlngs did you make?

A Well, the patient advised that he had been in
a cér‘accident, this was a two-car accident, on July 2,
1973, that he was the driver of his car, that he was

struck from behind as he was making a left turn, his

- car was partially turned over and as it came back down

he struck his head agalnst something, he wasn't sure
what he struck it on, he felt dazed for a few minutes.
Fpr the next few weeks he had discomfort in his back
and neck ahd the discomfort was increésing and he went
to Lynchburg General .and had x-rays of his neck and

back and some pain medicine was given. He came to see

me on the 13th.

MR. ROSENBERGER: What year?
THE WITNESS: Of July 1973.

BY MR. SACKETT: _
Q What did you find his condition to be at that
time?
| A We did examinations on his back and neck,
neurological examinations for nerve root damage. His
back examination, we found he has a normal round shoulder

codtour with a dorsal kyphosis of one degree and a lipoma

L]
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which is a fatty tumor, here (indicating), and they

have nothing to do with the injury. His muscle spasm
was taken bilaterally. We have these patients take
off.their clothes down to their skin and stand in front
of us and you have their back and pelvis looking at
them and you can feel this muscle spasm, like you
tighten your musclé in your arm. This is a muscle
reflex over which the patient has no control and we
think it is significant in the interpretation of his
complaints and loss of motion, etc. He had marked
muscle spasm bilateral, on both sides.  Sometimes you
can find a defect by these things and he didn't have any
palpable defect in his back. He was tender in his mid-
lumbar region, that is the lower part of your back,

he was Eender in the mid-section of that primarily.

He had no tenderness over the sacroiliacs, that is

the two big joints on each side of your hip, but the
jarring did produce discomfort all the way up into his
neck and the posterior rib cage; particularly on the
left side. His hyperextension was limited 207% with
tenderness in the lumbosacral joint. The table the
weight sits on is the sacrum here in your back (indica-
ting), it is a bone as big as your hand and I have never

seen that broken, but it is a table it sits on, this is
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where the weight comes through and this is an importént
area,‘he has discomfort in this section. His hyper-
extension was limited 207%. The side to side motion
which is going, as it would indicate, from side to
side was limited 50%. Side to side was no pain. And
flexion forward produced discomfort in his neck. You
ought to be able to touch your fingers to the floor
and'we try to estimate the percent they are limited

and his was limited 15%. There was no bony tenderness
in his neck and the bone conformation was normal. He
had soft tissue tenderness on both sides, mild. And
ﬁild muscle spasm on both sides, more on the left.

ihe trapezius muscle, which is this big one here (indi-
Cating), was tender on the left more. He was tender

in mid-neck on the right side. His motions, we find
he can bend his head down normally and no pain. Hyper-
éxtension, when you bend back you squeeze the joints
together so if you have anything involving the joints
they are going to hurt; but bending forward, this

istretches the ligament structure so we can interpret

where they complain whether it is a soft tissue damage

or involves the skeletal system -~ the joints. Rotation

to the right, you ought to be able to do that at 90

degrees, he was normal and no pain. And going to the

KATHRYN STINNETTE
OFF|ICIAL REPORTER
LYNCHBURG. VIRGINIA

._.70 .




10
1
12
13
14
15
16
17
18

19
20
21
22
23
24

25

’ Keefer - Direct _ ’ 70

left it was limited 157% and he had discomfort on the
fight-side-generally. Abduction was normal with no
pain. So my impression at this time was that he had

a sprain of his neck and back, we call this a cervical
gprain of the neck and a lumbar sprain of the lower back,
and'this‘is being complicafed by synovitis, he is getting
an inflammatory process involving the small joints in

the back and that is why his symptoms are getting worse
because it flared up and will get worse unless something
1s done about it. His neck didn't seem too bad that

déy so we didn't recommend a Thomas collar but we did
recommend the fracture board everybody gets, a piece of
board or plywood between the mattress and the springs.
And we put him on a bone and joint diet. We use this
with primarily the orthopedic patients but it is good

for the skeletal system and this is to insure that you
have all your minerals you need. The food for bones

1s minerals and many patients don't get adequate

ninerals in their diet, and we put them on four glasses

of milk a day and iron. And on him we used a little

L

hyroid for mineral metabolism. And Myochrysine, the

<)

nly drug that stimulates the patient to stop inflam-

matory processes in joints, whether it is from trauma

gr started by itself. This man had had heart surgery and
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!

he is‘taking a drug called Dicumadin that makes the

blood thinner so the medicines we use to kill pain

in ghe joint syndrome we couldn't use and it is going

to take him longer to get him comfortable simply because
those drugs ﬁork fairly dramatically and you can't give
that to him. We don't even give him aspirin which

thins the blood, too. It throws the other medicine

off, is what they did. At that time he hadn't lost

any time, he was still ﬁorking. He is a salesman that
&oes about 175 miles of driving and he gets in and

&ut of the car 100 to 125 times each day. We find
people in automobiles and trucks, the low backs don't

do too well, that position is not a good one for our
ﬂacks. His next visit was 7-17-73 and we got a sample
of blood, told him not to have any breakfast the next
tﬁme and we found his uric acid was up. The uric acid

tends to irritate joints so we started him on the

necessary medicine as far as the uric acid was concerned.

The next time we saw him on July 17th he was not feeling
as well as the day I had seen him before. He had con-
tinuous headaches, he was beginning to feel kind of
nervous, jumpy with a quivering sensation'in his back.
A?d positive physical findings, the muscle spasm is

still marked bilateral, loss of motion in his back and

:

i
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'his'neck is about the same as before. We felt that

- the headache business, all of our neck patients --

and I think neck pathology is the most overlooked

cause of headaches in the medical profession, most
doc&ors don't think of necks because they don't deal
ﬁith the skeletal system -- all of our neck patients
seem to have severe headaches. And this time we put
ﬁhe Thomas collar on the patient. This is something
we make, it is custom-made and it is stronger than the
dne you can purchase and we like the home-made one

or the ones we make of the Thomas collar. He continued
Vith his fracture board, he got the shot in the hip to
stimulate the patient to get rid of the inflammatory
process in the joints, that was increased. And put

him on Valium, a tranquilizer, and Darvon.for.pdin,. Benemid
for the elevated uric acid. The next we saw him --

; Q Doctor, on the second visit on July 17th.did
you x-ray his neck and low back?

A Yes,'and, as a matter of fact, I x-rayed that
the first time. Since that was all up at the first part
Iididn't go back to that.

! Q What did it show?

A We x-rayed his neck and back, we find he

doesn't have anything broken in the areas. He has

osteoporosis of one degree, that is a demineralization
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that takes place in everybody as they get older, and
espeaially in womenfolks after they pass the menopause,
and.most men get it after eighty and you_don't see
many men with it becausé we don't live that long,
and this is a real entity. And lipping of margins
L-3 and 4, this would be considered an osteoarthritic
change of one degree of those things ~- )
| | Q Where is that area?

A  This is in the lumbar low back area, his
lumbar spine. He happens to have six lumbar vertebrae,
we see this every once in a while. You are supposed

to have five. This is what we call a congenital

.anomaly with six than five. Actually, it means your

back is not as good as with five, mechanically it
doesn't do as well. There is narrowing between L-6
and the sacral vertebra. These are all weak places
which can be aggravated by injury. And in his neck
we find that he still has one degree of osteoporosis
and an increased bone density in the articular facets
of one degree. We have both kinds of arthritis

actually affecting the spine and this simply means

‘here this man is, I believe he is fifty-five in March

1973 -- we weigh these people and take their blood

pressure and age when he comes in -- and we have a

L1
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back which-has eérly arthritic changes all the way
a%ound and this back would be easier to hurt and take
'ibnger to get well than'if he had an entirely normal
back. Now. the -- shall I so back fo his visits again?
Yes, .sir. if yvou will just follow through.

The last one was what one did I say?

July 17th. ‘ :

> O > o

We saw him on the 23rd and what I will try

td do is pick out some of the things that -- many of ;
| i
tﬁese things would be the same. I will pick out if

there is any change on that. He is still having a
great deal of discomfort and he advises that weather ?
ch%nges bother him. Sooner or later the people with
joﬁnt problems hook that up. We find that his range
ofimotion is some better. He has marked muscle spasmé.
bilateral. The limitation of motion is just about the
saﬁe. He is having discomfort in His right shoulder,
mo&ion is limited to 120 degrees, he can't put it up
like he did before. So while he is not -- some of the
areas are showing improvement and some showing degenera-
tién. The next time we saw him is August 13th, he has
haq a lot of pain in his back for three days at this

time, and the sensation of a weight on his right

shoulder. Examination of his back shows some muscle

|
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spasm, a little bit improved. His range of motion is

much the same as on the last time. His neck shows

a greater limitation of motion and of course we feel
this is the reason he is getting his pain in the E
shouldér, a referred pain down from his neck into the 4 |
shoulder area. Sometimes this is a little hard to

understand. For instance, your last nerve in your -spine

runs to your little toe and lots of times you can have

trouble and the pain will be in your little toe and

the doctor says you have something wrong with your back.

It stumps you a little bit. And the reason we think

he is having .trouble with his -shoulder is the pressure

on the nerve and it is showing up in limitation of

‘motion. His treatment again is very much the same.

If he hadn't had this open heart surgery, with this

" marked flareup we would ordinarily inject cortisone

into the area and it works fairly dramatically on the
paiient but, again, you can't use that on him. He had
continued to work and the next time I saw him was
August 20th and the primary discomfort had jumped back
down into his low back area. This is very typical for
it to migrate from area to area with his marked muscle

spasm and limitation of motion and what we are suggesting
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ﬁhis time, if that doesn't clear up we could put in
novocain. That wouldn't bother the heart surgery
and stops the muscle spasm and the pain, and this was
injéc;ed on the right side at L-4 level. His Thomas
éollar was taken off for eating and'bathing and
%tarted him on isometric exercises. The necks are
a little different from the rest of the joints, if
you have something wronngith your knee or elbow. And
your neck, on a program like that we use an old Greek
form of exercises called isometrics and you shove én
ihose muscles (indicating) and make them work. We
%ell them to do that every hour and increase it usually
Ance a week as they go up. And their back, we put
them on hyperextension phases of it and then we put
them on their stomach and back and these things were
done with Mr. Neighbors.

Q The August 20th visit, will you look at your

qotes and tell us whether that was a regularly scheduled
%isit or whether he éame back early.

A He came back early because of the increasing

| discomfort in his back.

Q Will you go on.
A (Pause). I am looking for changes, is the

ﬁeason I stopped. And we have already discussed -- the

\
|

] L]
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next time we saw him was August 27th, he is having
ﬁiscoﬁfort in his back with referred pain to the right
side of his leg. He is" also having discomfort in the
iight‘side of the lumbosacral joint, this is the big
joint down here (indicating) and you can see why he
gets a referred pain to the leg. He shows tenderness
over the various joints, both sacroiliacs, more on

the right, general on the dbrsal, with a gfeater
limitation of motion. So his back examination this
time is very poor. We tried a little physical therapy
on his back, this is a short-wave machine we use some-
times, particularly when people are sensitive and can't
take other medicines. We tried this in the lumbosacral

area, we suggested complete bed rest --

Q Up to that point you had said Mr. Neighbors

was continuing to work. What was his situation on
August 27th?

A Well, that is what I was just saying, he is
s6 bad -- here we are starting on July 13th and we are
a little over a month in our treatment and he is worse
oﬁ the examination, so I think he needs to stop and
give his back a chance to get well. '

Q Was that your advice to him at that time?

A Yes, sir.
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Q Now, when did you next see him after the 27th?
A - All the time we are increasing this Myochrisine
that I keep talking aboﬁt all the time and he is getting
a.la;ger dose and because he was having so much trouble
we told him to come back again in a week's time. We
saw him on August 30th this time, still having discomfort
in his back and neck. He calls attention to a cracking
sensation or popping sensation in his neck. Every
time he turns his head he can hear something pop. This
e .
is what we call crewvices, this comes from the swelling,
it is your finger or neck that does it, everybody has
that sensation and it simply means that it is sick

and there is no special medicine indicated for that.

That will gradually clear up as he does better. He

complained of aching in his legs, quivering sensation.

Examination of his back, still has marked muscle spasm,
still has tenderness, greater limitation of motion but
not as bad as the last time. His neck is the best we
have seen it at this time.

Q Was he able to work as of that time?

A No, I didn't think so. I didn't think he was --
I thought he would flare right back up again if he went

back to work. The next time we saw him was on September

4th --
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| Q What was his condition at that time?
A Still feeling rough, as he said, still

feeling rough, still»complaining of headaches and

~pain in his low back and discomfort in his left arm

down to his elbow, the pain radiates to his knee,
and feels his back is his worst area and that was

the worst area before. Marked limitation of motion,

marked in his back --

'MR. ROSENBERGER: What date was that?
THE WITNESS: September 4th. His neck still
has mild muscle spasm and limited motion, just a

little better than when we first started.

BY MR..SACKETT;
1 Q Were you seeing him -- at what frequency at
this time?
A Well, at this time when he was'so bad we told

him to come back in a week and we told him to come back

in a week the other time.

Q Did you see him again on September 11lth?
A Yes, sir.
Q What was his condition then?

A Still having discomfort in his back. He has

been in the bed since we saw him the last time on the
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4th, referred pain into both'legs with a tingling

sensation, morning stiffness and soreness, takes

him about a half-hour to limber up and volunteered his

neck feels better. That indicates a cooperation of
&our ﬁatient with you. Examination of his back, he
étill"has marked muscle spasm and generalized tender-
ness with marked ténderness on motion. We sometimes
étrap these patients but that is another thing he is
sensitive to and we can't put adhesive on him. Back
étrapping helps a back as much as a single thing will
do and we do put straps on them unless they are sensi-
tive to adhesive.

Q What was your advice to him as far as bed
rest was concerned?

A We recommend complete bed rest with only
bathroom and eating privileges. In other words, he
needs to stay in bed continuously.

Q Will you continue and summarizé.as best you

can the course of your treatment with him thereafter.

! MR. ROSENBERGER: I object to any general
summarization. That is what you are going to do?
! . MR. SACKETT: All right, let's go through

the whole thing.
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THE COURT: He is answering the first
questions. Go ahead. |

THE WITNESS: 'On the 20th he is better,
feeling better, still having intermittent dis-
comfort -- |

MR. ROSENBERGER: That is September 20th?

THE WITNESS: Yes. Still ﬁarked muscle spasm
and tenderness, his limitation of motion is not
quite as bad as it has been. This is in his back.
And his neck shows improvement, too, less muscle
spasm and better range of motion. So the complete
bed rest seemed to help out. There is no change
in his tréatment program except to increase the
Myochrisine, 50 milligrams weekly. The next.
time -~

MR. ROSENBERGER: And the last part of that
report?

THE WITNESS: The work history, we recommended
that he was to go back to work, he and I both felt
he could go back to work on September 24th,

MR. ROSENBERGER: He did, too?

THE WITNESS: Yes, sir.

BY MR. SACKETT:

Q Did that work out?

L]
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A No, I don't believe it did. When he went

back he found out he didn't have a job any more.

Q Will you go on with the program of his treat-
mené.
| 'A On’ the 28th he, of course, hadn't gone back
to work, still felt like he was doing very well,
demonstrates a trembling in his hands He is a little

blt more nervous than he has been, I think the terminag-

tlng of his work kind of jarred him a little bit.
stlll stiff

And

and sore in the mornings. He still has

muscle Spasm bilateral and it is marked ard his limita-

tion of motion ig not as bad. His neck shows mild

he' had actually stopped wearing his Thomas collar and

this is pProbobly the reason why he had an increase in

the limitation of motion. Still totally disabled.

Q Was this -- when you made that comment

"Still totally disabled' ig that your September 28th

Treport?
A Yes.
Q And continue from there,

A ‘All right. The next time we saw him was

October 26th, he is still having discomfort, morning
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stiffness and soreness, takes him a half-hour to limber

up. Referred pain in his arms, more on his right side,

he has shooting pains in his back as well. We find that

he still has muscle spasm that is a little bit better

for the first time in his back, still about the same
amount of limitation of motion and still has tenderness.
His neck shows'improvement, more range of motion and
léss muscle spasm. The treatment program is being
cbntinued. On November 20, 1973 still has back, neck
and leg pain every day, stiff and sore through his
sﬁoulders every morning. Moderate muscle spasm in
the back, limitation of motion not as good as it was
tﬁe last time. Neither was his neck as good as it was
with mild muscle spasm again. We are suggesting now
that he get a little bit.more activity and so we are

suggesting that he walk outside.

Q When did you next see him after the November
visit?
A The next one was December 27th.

Q ‘What did you find his condition to be then?

A He is still having low back discomfort with
réferred pain into the lower legs lateral side. Tingling
sensation in his right hand especially in the morning.

His back shows marked muscle spasm, he has some general
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tenderness, his range of motion is markedly decreased
this time, bending backwards he couldn't bend backwards
at all. Side to side limited 50%. His neck shows
mild'muscle spasm and a normal range of motion in his
ﬁeck. No change in his treatment program. His next
§isit was January 4th --

Q At the time of his December visit did you

ﬁeel that he was able to work?

A I believe his back was too bad to work.
- Q Then did you say you next saw him on January
4th? | |
| A Right.

Q Was that a regularly scheduled visit or did

he come in early?

A No, he came in early with a pain in his hip
area and a burning sensation in both legs, that started
the day before. His physical findings are not too
different from the time before. Hyperextension was
zero, still marked muscle spasm.v He is unable to do
tﬁe hyper extension exercise where you lie down and
bénd back. This sometimes happens when they flare up,
they can't do it and when they have good times we rec-‘

~ommend to go back and walk to keep up muscle tone. And

hg does his neck exercises all right, he is up to 19, he
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does them about every hour. He is still totally
disabled. He has seen Dr. Whitehouse in the meantime
énd was put on additiongl nerve type of medicines and
ﬁhiﬁgs‘to help him to sleep and we have recorded that
on our chart; too. We next saw him on January 24th,
he felt that he was better, doing fair, he didn't feel

ﬁhat his morning stiffness and soreness had been too

‘bad in the last few days. Complains of continued head-

ache. Muscle spasm is still marked and greater limita-
tion of motion and tenderness in _the areas he had and
complaining of his knees. His right knee is swollen
with mild synovial thickening, and what happens, when
you gét hurt it stirs up an arthritic process and it
can migrate to other areas and this has migrated down
iﬁto his knee. His Myochrisine has been moved up to

60 milligrams weekly. The next time I saw him was on
Fébruary 4th and he is feeling fair, he had discomfort

all week in his back than previous week. It takes him

about a half-hour to an hour to limber up in the morning.

Still has discomfort with neck motions, mild muscle
spasm bilateral and some muscle spasm in those trapezius
mdscles and rotation to the right is limited 45, to

the left limited 10. He can go back up over his head,

he couldn't do it before. His back is still marked
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bilateral, general tenderness, bending backwards was
éero,‘flexion was 20%.

Q And that visig was last Thursday?

'A. February 21st was what day? Today is the

26th so it wasn't very long ago.

‘ Q Was that the last time you have seen him?
A Yes, sir.
Q During the course of your treatment have you

p;escribed any type of corset or back brace for him?

A Yes, when he was sgnsitive to the adhesive
we recommended a lumbosacral belt corset type thing.
Q What does that do?
A Well, that is just like strapping, if you
have any joints that are hurt if you immobilize it
it will help it; If you strap an ankle most of the time
you can walk on it and it doesn't hurt it. They do
better when they are so bad. I would have strapped him
but he was sensitive to adhesive and we got a belt for
him and he is wearing that. |

Q. All right. Now, Dr. Keefer, can you tell us
whét further treétment will be necessary for Mr. Neigh-
bors?

A I thought that probably in another nine months,

maybe as long as a year that we might be able to get him
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back to where he was roughly before he got hurt.
Actually, this time of year all of the patients that
I see who have, the arthritic patients I am talklng
ébout .most of the time get worse at this time of the
year. So once you get started into this thing for the
next two or three months there is something about this
tlme of year that seems to make them nervous. All
the patients do better in the fall_and worse until
ng. He picked up some in the summer and we think he
will pick up in the summer again and maybe next fall
we can turn him loose. We may have to carry him through
‘another winter before we can turn him loose.

Q What is the monthly cost?

A It runs $30.00 a month, I looked it up.

Q Can you tell us what the total of your bill

for treatment of him to date has been?

MR. ROSENBERGER: Just for this accident.
THE WITNESS: Yes, sir. It is $624.30.

BY MR. SACKETT:

Q And you have estimated $30 00 a month for the

future treatments?
A Right.

- Q Dr. Keefer, in your opinion, taking into account
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‘the type of work that Mr. Neighbors was doing before

. 'that ﬁou had described, is he now able to return to

that type of work? .
A Not now he isn't -- no, sir.
Q In your opinion could you tell us what the

cause is of the problems for which you have been treat-
ing Mr. Neighbors since when you first saw him, I
believe on July 13th, and for whatever future treatment
will be necessary.

A Well, of course, he started off with an
injury to his back and his neck and this then started
an inflammatory process in the joints and you can get
it also in the ligaments and tendons, the muscles
become involved, and this whole business, we don't
attach a medical name to all that all the time, but
these things are all sensitive to weather changes,
time of day and that sort of thing, and going to other
areas, as we saw it migrated to his knee. And unless
you break something we would say his injury would be
minor but when this treatment is this long and you can't
get well it is not minor as far as the patient is con-
cerned. But it will start these things and we haven't
been able to get them under control as yet, and a whole

lot of it is because for him the medicines we would
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ﬁormally use that work much faster, you can't use on
him because of the heart surgery.

Q ‘When you said."injury", what injury are you
talk&ng about so that everybody understands.

A This is the injury in the automobile accident
where he was'jerked-around with injury to his neck and
his back. |

Q Was that the injury on July 2, 19737 1Is that
the one you are talking about?

| A Yes, sir.

Q Dr. Keefer, in your opinion, even after the

fﬁture treatment is completed will Mr. Neighbors have

ady permanent disability?

MR. ROSENBERGER: I object. He is leading
and the doctor said in nine to twelve months he

can get him back to where he was before the accident

occurred.

THE COURT: He said that,

BY MR. SACKETT:

Q Doctor, in your opinion will Mr. Neighbors
have any permanent disability?
A Every time you go through this you lose some-

thing you had before so I would say he would have some
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permanent disability. I would say he would be in the

MR. SACKETT: .Thank you, Doctor.
~ MR. ROSENBERGER:

That is all.
Your Honor, I will need

some time and it is 1:00 o'clock. I don't mean
equal timé but I will need some time.

- THE COURT: Ladies and gentlemen of the jury,

we will adjourn for lunch with the same admonition
I gave you before, do not discuss the case with

anyone or allow them to discuss it with you.

I
! (Whereupon, at 1:00 o'clock p.m. there was a
! ,
: recess for lunch).

r _

|

AFTER RECESS

DR. CLARENCE E. KEEFER resumed the stand and testi-

{
\
|
%
fied further as follows:

CROSS EXAMINATION

Q Dr. Keefer, in making a diagnosis and in

ating a patient you do depend on prior history, don't
you?
A Yes, sir.
Q And then, of course, you bave to depend on what

. KATHRYN STINNETTE
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your patient tells you as to where the patient hurts.

A _ Yes, sir. |

Q Now, did ybu know that this»gentleman had had
rheuﬁatic fever since he was about fifteen which re-
sulted in swelling of his knees and hands?
| A No, éir.

Q And earlier you were telling.us that in this
case that this inflammatory process which is a sort of
ﬁheumatic -- which is sort of a rheumatism sort of thing,
isn't it?

A Yes, sir.

'Q  And that this inflammatory process will
spread from one joint to the other.

A Right.

Q And you thought that the accident of July 2,
1973 caused a flareup or sort of set that inflammatory
process into action, so to speak. |

A Yes, sir.

Q And that it spread, as an example of it

spreading you told us about how it went from his neck

down to his knee, his right knee in January of this year.

A . Right.
Q January 20, 1974.
A Right.

KATHRYN STINNETTE
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Q It could spread from his knee to his neck,
this ihflammatory process, couldn't it?

A It could -- yes, sir.

.Q- Now, when Dr. Whitehouse was here today we
developed this rheumatic fever and swelling of feet
énd hands and history and he said on October 31, 1961
ﬂe had traumatic effusion of the right knee and so he
h%d a right knee problem before you saw him in January
1?74 -- you didn't know about that, did you?

| A No, sir.

Q Now, going back here a ways, you were telling
u$ about after this accident he had trouble with his
shoulder and down to his elbow -- you remember one of
those things?

: A Right.

; Q And now, when we were going over his history
with Dr. Whitehouse it developed that on March 31, 1965
he. was aching in his shoulders, his back and his legs --
did you know about that?

A No, sir.

Q That Dr. Whitehouse had seen him for that

problem?

A No.
Q Did you know this gentleman also had a history

Ad
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of urinary tract infections? He had that and then
he had this prostate operation. Actually, urinary

tract infections will produce aching in the back and

neck, won't it?

A No' -~ in my experience, it hasn't.
Q Does it produce it in the back?
A It does produce it in the back but it is in

a different position in the flank, it is in a different

part,
Q But it does produce aching in the back?
A In the flanks -- yes, sir.
Q  You recorded the second time you were
treating him that Dr. Bowen had treated him for six

months in 1964 for the narrowing in his C-5 and C-6 --

right?
‘ A Yes, sir.
Q So he had a degenerative process going on in

hlS cervical spine between C-5 and C-6 as far back as

19647
A Yes, sir.
That was due to an arthritic condition, wasn't
it?
A Right,

Now, the x-ray findings, I was interested in

L]
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that. You said -- of course, when you took the x-ray
findiﬁgs on July 13, 1973, the first day you saw this
fellow for this accident, it showed changes in his

neck and lumbar spine, too.

A Right.

Q They didn't occur as a result of this ac-
cident.

A No.

v : . .
///’ Q That is some degenerative process that had

'V
been going on for a long time.

A Right.
Q And when the doctor was treating him for
a pinched nerve -- do you remember you were telling the

jury that these pinched nerves in your neck could
cause you to hurt in your feet -- YOu said in your toes.

A But not from your neck.

Q I thought you said the pinched nerve would
go on down and you said it would be unusual.to find
it hurting in the toe when you had it in the neck.

A No, I said the fifth or last nerve runs to
your little toe and if you have pathology in your back
you have referred pain to your toe. In yoﬁr neck they

run into your arm but not into your feet.
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Q When you have the pinching in the nerves

on C-5 and 6 that will go into your hands and fingers,

too, won't it?
A _Yeg.
Q ‘And you spoke of the fact that he had pain
on September 4, 1973 down to his elbow.
A Right.
Q Did he tell you that he had been to Dr.
Whitehouse on April 15, 1966 with his left hand numb

and tingling into the ulna area?

A No, sir.

Q Where is the ulna area?

A Well, you have two bones, the fadius and ulna
which are on the ulna side -- when you stand up this

would be the medial side of your arm (indicating).

Q The ulna would be down here (indicating).

A Right.

Q You didn't know that the doctor thought that
tingling and numbness was due to leaning on his arm and
using the telephone -- you didn't know about that?

A No. Of course, your ulna nerve runs right
there (indicating) so if you press on it -- like people
sick. in the bed shove on their elbow. Sometimes they

get it in both hands.,

KATHRYN STINNETTE
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2 Q So the tingling and numbness in his arms was

3 not something new he got in September 1973 - he had

4 | had it back in 1966.

5 . A I think the numbness he has now comes from

6 the accident, not from the old things you are talking

7 about. .

8 Q You didn't see any change in the C-5 and

9 b-ﬁ -- he had the narrowness in 19647

10 A Right.

n Q And that narrowness caused the pressure'fhat

12 would affect hié hands and arms?

13 A Mechanically it would tend to do it, plus

14 the inflamﬁatory process which chokes it off.

15 Q And that would account for it in 1966, too,

16 wouldn't it? |

17 A Yes, butlI think at the pfesent time your

18 abcident accounts for it now. It triggered it and '

19 started it. |

20 Q And you did say the uric acid, when you first S

21 saw him this time, was very high. L

22 A Right.

23 Q And your uric acid can cause the inflammatory !

24 process to start up? | '

25 A Yes. A lot of times it is triggered by trawna. |
!
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it can be dormant and then start up?

an automobile accident.’

Q Right. But if you have uric-:acid in there

A Yes, but it will start with a crisis like

Q But that is the ones you see.

A Tﬂey do it every time. _
Q But this gentleman had a high uric acid
éontent because you commented on that.
| A Yes, and it is now normal.

Q From 1966 you didn't know, of course, that

he had had these other injuries like he had slipped
and hurt his wrist at work or that he had been knocked
down by a pickup truck in 1963 -~ that would tend to
upset his arthritic condition, too, wouldn't it?

A It could -- yes, sir.

Q And then when we went on to this accident
of January 1968, January 6th, Dr. Whitehouse had a note

that his neck and shoulder discomfort had about gone

and his numbness, he still had numbness in his left

thumb on the day before that accident -- did you know
about that?
A No, sir.

And when he came to you in that year of 1968 --

A Let me see, you are asking me about something --
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I didn!t look inthe whole record.

Q Look on October 25th.

A Let me look back and see.
Q Right,
A (Pause). Well, at that time we don't go into

a detailed history as you have done there, really I
don't think it is necessary from a medical standpoint
or we would do that., But let me say we did ask him --
this goes back to October 1968, his first accident.

We asked him if he had had any previous neck or back

Frouble and he said he hadn't had any.
| Q Told you he hadn't had any at that time.
A  Yes. And we asked him about arthritic history
and he advised he had had rheumatism at the age of
fifteen, and we asked about infectién or not. And I

don't believe a detailed thing like that is necessary

from a medical standpoint.

Q Well, did he tell you he had had arthritis
since 19457

A Well, no, we just have here that he had

rheumatism at the age of fifteen.

/th, as he went to see Dr. Botton and Dr. Bowen, for

Q Now, Doctor, had he come to see you on January
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injuries he claimed he received on January 6th

[N

MR. SACKETT: What year?
MR. ROSENBERGER: 1968, he knows.

'BY MR. ROSENBERGER:

Q You didn't see him for that accident until

October 25, 1968, is that right?

- A Let me see here. We have the injury in

January 1968 -- I didn't see him until October 1968.

Q October 25th, isn't it?

A Right -- yes, sir.

Q Now, had you seen him the day after the
accident you would have been intereéted in knowing
that the day before the accident, January 5, 1968,
ﬁe had been to see Dr. Whitehouse because of neck
and shoulder discomfort and the numbness was still in
his left thumb -- you would have been very much inferes-
ted in that?

A Yés, sir.

Q That would show he had neck and shoulder
discomfort with numbness down into his left hand with
nerve root pressure.

A Yes, sir.

Q And easy to hurt.

. .
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A Yes, sir.
Q And you would wonder if he got it in the

accident.

A It could be aggravated by his accident.

Q And that detail would be very important ---

right?
A Right.
Q If you will look at the complete record he

gave you on October 25, 1968 he told you he was seen
by Dr. Botton and referred by him to Dr. Bowen.

A Right. |

Q And he came in to see you because he had
continued discomfort in his upper back and neck and
pain on.turning his head.

A  Correct.

Q He had the same history there as he did here
whén he said he was not unconscious but he felt dazed.
Is that what you recorded right under "Unconscious
History", the fourth paragraph down?

A Right.

Q If you will look at the one for July 13, 1973
he had that same no unconsciousness but he was dazed --

A This is a very frequent complaint of the

patient.
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Q  Yes, sir. He had it both times?

A I think if you get hurt th¢ same way both
times, it will hurt you- pretty much the same way both
timés. A

Q If he had been treated since Jaﬁuary-Sth --
or January 7th by Dr. Botiton and Bowen around to

October that condition didn't clear up promptly, did it?

A No.

Q And then you treated him afound until April --

A March. | _

Q To March 25, 1969 -- right. No, April 15,
1969.

A Yes, you are correct.

Q Now, were you familiar with the Virginia

Béptist Hospital note that while you were treating him

he was in the hospital at Virginia Baptist on Fébrﬁary 2

1969 and that note showed a disk degeneration between

C-5 and c-6.

A No, sir.
Q You weren't familiar with that?
A No, sir,

Q ° Now, on March 25, 1969, if you will look at
your record, that date he was having back and shoulder

complaints, wasn't he?
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(Pause) I was just looking back to see.if

I find anything. We just have at that time that he

had'bgen in the hospital for kidney infection, I believe,

‘bladder infection. Now,what is your last question, sir?

Q

My last question was on March 25, 1969 you

recorded he was having back and shoulder problems --

1969.

Vol o

‘March of 1969?
March 25, 1969. It is your page No. 6.
Right. |

And you recorded at that time did you not,

Doctor, the second sentence from his complaint '""Had

some discomfort thraugh back and shoulder today and was

relieved with bladder irrigation'".

A
Q

Right.

So then that shows the relationship between

his kidney, urinary tract and his shoulder and his back?

A

Q
A

Q

No, I don't think it does.

"You don't?

No, sir.

But the fact that he got relief from the

bladder irrigation, you just think that is just a

coincidence?
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A That would be my interpretation, yes, because

' we see so many of these people with the combination and

nothing they do as far as the bladder is concerned
' seems to affect the skeletal system.

| Q That same day you record he '"has little
tingling in fingers'. That was in March 19692

; A Right.

- Q That refers back to what the history shows
Ithat he had it in April 1966 so do you think -- what
was it caused by? Did the accident of 1968 have an
Effect in March 1969 or was it a chronic condition
he had that had been going on since 19667

A I think your latter thing. It is a chronic
éondition that will flare up under any injury. Now,
another reason why his back would be better, to me,
after the bladder irrigation was the fact that he had
6een in bed quite a while before the irrigation. It
would be my interpretation it would be the rest that
did it. |

Q Your note doesn't show whether he was in the

bed or how much?

* A No, it doesn't.

Q It doesn't show he was in the bed.
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i
2 i A The fact that he wasn't working, I would
3 .E assum; he was in the bed.
4 | Q  April 1969 --
] % . A Right. v |
6 % Q Under complaints he felt better, had no pain, ‘
! ino stiffness and soreﬁess.
: F | A Yes.
i Q And that is when you said he was asymptomatic,
1 right?
" E A Did we use that word? If he said he was
2 Ebetter and had no stiffness and soreness, I would say
P Ethat was asymptomatic.
:: 1 Q Let's look over to March 27, 1970, a year
?ater, Page 8, and on the last visit you put'April '69
10 a%ymptomatic”; right? Page 8. '
v % A I don't see where we say it.
° % ' Q See where it says ''Last Visit''?
;Z % A Oh, I see what you mean. This is the last |
v%sit, this refers back. We saw him in March here and j
“ wé read the small summary and the last sentence is his ;
22 I%St visit of April was agymp;omatic. - %
o é Q You started at the top and took the diagnosis
N an;d you showed March 27, 1970 the uric acid was 7.5
mi@ligrams and normal is 2.7 milligrams so back at that |
i S
LmeraoRe, vinaia
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time you were very interested in the uric acid content,
right?
A Well, men tend to have uric acid, it will

irritate the joints.

Q I ﬁean, all I want is you were interested
in that.

A Right.

Q Because it will irritate the joints.

A Right.

Q The last line says "Last Visit April '69
asymptomatic".

A That is right, he had no pain,bno stiffness
Or soreness.

Q He hadn't been to see you since April 25,
1969.

A Right.

Q And he came to see you on March 27, 1970.

A Right.

Q Tell us about that complaints, read that
paragraph about all his complaints.

A "Having discomfort base of neck and with
hy?erextension”, this means bending your ﬁead back.
"Has had some intermittent discomfort since last visit.

Bothers him when sleep. Spends most of night sitting

+
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‘up in chair to rest. Very little referred pain into
arms or hands. Some discomfort in left side of chest
since fall or pleurisy.. Calls attention to discomfort
in aorsal lumBar junction and has a lipoma in same
area'.

| Q Now,'that lipoma is what Dr. Whitehouse
described as a fatty thing he was complaining about,

a knot? |

A Right. That is a fatty tumor.

Q This was about the accident of January 6,
1968 he was back to see you on March 27, 1970.
| A  Right. |

Q And if yoﬁ will look at Page 9 you estimated
the length of treatment to be six to eight months at
a cost of $20 to $25 a month.

A Riéht.

Q The reason you did that was =-- and the reason
he came back to see you, were you summonsed to court
for April 1, 1970 following your examination of March 27,
1970? Weren't you? |

| A I don't know.

Q Well, if you will look there you have got a
copy of the summons.

A All right. Could we take your word for it so

L]
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‘I don't have to look it up?

o] No, I would rather for you to see it. This
is a copy of it (handing to witness).
| ’A‘ All right. I will take your word for it.

Q C. E. Keefer was summpnsed to court for
April 1, 1970 at 9:30 a.m. for the case between.
Claude Neighbors and Sta-Kleen Bakery, Incorporated.
That is this gentleman here, isn't it (indicating)?
A Right.

Q And you estimated it would take six to eight

months to clear him up.

A Yes, sir.
Q Now, Doctor, you didn't see him from March 27,
1970 when he had all these complaints -- he couldn't

sieep, spent most of the night sitting up in the chair,
that is a complaint he gave to you -~ you didn't see him
fgom that date until July 13, 1973, did you?

A Right. |

Q So whatever those complaints were he got
over them all right. |

A I would say so -- yes, sir.

Q Now then, on September 4, 1973 -- well, befofe
I get to that, you knew that -- did you know that after

this accident happened he said he wasn't hurt? That is
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jthe accident of July 2, 19737
A No. We see people who feel that they are
not hurt to start off w}th for threé or four days. .
*Q | . Doctor, Ijjust asked you if you knew he
said ﬁe wasn't hurt.

A T did not know that.

Q  You did not know that?
- A Nd. ‘

Q You know he continued to work from July 2,
1973 around to August 28, 1973, did he not?
A Yes, sir.

Q And when you saw him and x-rayed him on the

13th you found that he had the spurring in the lumbar
Qpine as well as in the cervical spine, didn't you?

A Yes, sir. | |

Q You put him back on the same treatment that

you had given him following the accident in 1968,

. didn't you?

A Pretty much, I would think.

Q You gave him the same Myochrisine?

A That was the only drug that stopped it so
oi‘gourse he used it each time.

Q Actually, the other things you use are sort of
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Pain easers, aren't they -- relaxants?

A Well, no, we rely primarily on this Myo-

chrisine to stop the inflammatory process and, . for
instance, I don't use any muscle relaxants. What I
try to do is stop what is causing the muscle spasm
if I think it is aﬁ inflammatory process and so I use
Myochrisine. And the other anti-inflammatory drugs
that stop them, we couldn't use them on him because
of his heart surgery.

Q That is what I am getting at. Between the

‘time you started treating him in October 1968 to 1969

didn't you know he was having congestive heart failure?

MR. SACKETT: I object. There is no evidence
- he had congestive heart failure in 1968.
MR. ROSENBERGER: In 1969 and 1970 Dr.
Whitehouse testified to --

MR. SACKETT: Not in 1968.

BY MR. ROSENBERGER:
Q Did you know in 1969 when you were treating
him that he had episodes of congestive heart failufe?
‘ A No. We didn't ask him that, I don't think
that would affect our treatment or what is happening at

the present time. You have asked me that before and the

L
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fhings you are running over and we haven't done 1
ﬁon't ‘think they help you a bit as far as the treatment
gnd diagnosis are concerned.

'Q. You are saying that the things you changed
folléwing the heart surgery really have no effect on
ﬁis ultimate reéovery?
| A Surely it does.

Q | You said Myochrisine was the main thing
and you have used Myochrisine all the time in this one.

A Right,

Q And you have gotten it up to 50 milligrams
ahd‘you»didn”t get him up that»highaoncsome'other
opcasions.

A I really don't know about that part of the
thing. I can look and see but, again, we use that as
the backbone of the treatment program but I couldn't
uée the other things this time that speed it up.

Q When you look at the records do you find
aﬁything you used prior on this same injury, do you

find anything that you used then that you don't use

'now as a regular thing? You put him on a board and

gave him a collar, and gave him Myochrisine, you gave
him vitamins --

A Correct.
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Q You did all that before?
A Right, but I also gave him cortisone before

which we couldn't give him that this time.

Q Did you know that Dr. Whitehouse, who was
dealing with his heart, thought his heart condition
was much better after surgery than it was before?

A After his heart surgery?

Q Yes.
A I would think so -- yes, sir.
Q If it was much better why couldn't you give

him the same treatment you gave him before?

A He is on this anti-coagulant -- |
2 Q Dicumadin? §
A Right.
Q Which is a thinner?
'A Yes.

Q He had been on that before because he had
thé aortic stenosis and had to have the new valve and

you kept on with that same drug.

A He wasn't on that regularly as he was the
firét time.
‘ Q You certainly did need for it to be thinned,
where it got so thick it needed to be thinned?

A Correct, but he was takingva-different

medicine this last time, a medicine he was not taking

‘ !

i . )
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before.

.

Q Maybe another brand but the medicine was

‘just for thinning the blood each time?
. A You mean that I used?

Q No, that his other doctor was using.

A Right.

Q And he had a better wvalve in there that
Qould let the blood go through there after the surgery.
ﬁhan he did before.

A Yes.

Q So he didn't need as much blood thinning
after the surgery as he did before.

A But he seems to be getting it.

| Q I see. Now, Doctor, would you refer to your
notes for September 20th.
: A What year?

Q 1973. It is No. 23.

A Yes, sir.

Q. As a result of your examination that day you
thought he could just use the Thomas collar when he felt
the need of it and it wasn't something that he had to
keep on -- right?

. A Correct.

Q PRN as necessary.

»
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A Right.
d You also said "Increase activity at home

and can begin to do light garden work".

A Right.

Q That was your opinion on Septembe: 20th.
A Right;

Q And you said he was to return to work on

September 24th.
A Right. .

Q Did you know, Doctor, ﬁhat he went to Dr.
Whitehouse and he was very despondent and thought he
should have to.retire on September 24th, that he did
that rather than go back to work?

| A I know he saw Dr. Whitehouse but I didn't
knbw what day it was.

; Q Did Dr. Whitehouse call you or you call
Dr, Whitehouse?

A No. '

Q Did Dr. Whitehbuse ask you anything about
making application for Social Security benefits on
Sepfember 24th, the day you thought he ought to go

«

back to work?

A No, those things are not necessary, either

one of those questions. Ordinarily they are not done.
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Q I am not finding fault. I was just wonder-
ing if you all were exchanging ideas. On September
20th I wonder if Dr. Whitehouse knew you thought he
ought to go back to work.

A I don't know.

Q ° On September 24th the gentleman went to
Dr. Whitehouse depressed and upset and thought he
ought to retire and came back to you four days later
on September 28th, at which time you thought he ought
not to do anything.
|

A Right.

Q So in those eight days your opinion had

changed completely.

A The opinion changed because the patient
changed.
Q You mean he thought he ought to retire

because of this slight sprain?

A No, I don't think of it in those terms as
far as that part is concerned. He looked like he had
moved along pretty good.and was ready to go back to
work but we see this many times, it looks like they
are ready to go back and they come back in and they

are not.

Q Now, did it upset him visibly when you told
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him he ought to go to work in four days?

A No.
; Q You didn't notice?
: A No, sir.

Q Dia-he say anything about not wanting to
work in the garden when you told him to work in his
garden?

A No.

; Q But when he came back on the 28th you
naturally took what he told you to be right and you
tqld us one reason he didn't go back to work was
because he didn't have any job on the 24th. That
had nothing to do with his physical outlook, did it?
I A No, sir. ‘ A
Q | Actually, did you know he was collecting

Workmens Compensation and had not lost his job?

MR. SACKETT: 1 object to that and I think
we ought to take it up out éf the presence of the
1 vjury.
THE COURT: We will take it up in chambers
and, ladies and gentlemen, you can be at ease in

here. We will call you back when we are ready.
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(IN CHAMBERS)

THE COURT: I haven't been following you
‘too well on this Workmens Compensation thing because
I d;n't think the foundation was properly laid. Some-
thing was said about him losing his job but the point
is, was he fired? You can lose a job and still not be
fired -- I haven'tgot the point.

MR. ROSENBERGER: Thebpoint is, as far as I
am concerned, is that this man was ready to go to work
on the 24th and on the 28th this doctor said the patient
had changed and lost his job and that doesn't affect
his ability to work. And No. 2, it gives the impression
that_he was not able to work when this doctor knows
he was on compensation. I know he drew compensation --

| MR. SACKETT: Whether heldrew compensation
or not makes no difference. This is a back-handed way
to get around the collateral source rule, it is preju-
dicial to let itAin and Dr. Keefer has said he was not
abie to work when he came back and whether he was on
compensation or not would make no difference.

MR. ROSENBERGER: If he was fired he would not
be on compensation. And No. 2, if he is én'compensation

that would affect whether he is able to work and I want
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:to know if this doctor told this gentleman he could

not g0 to work. On the 24th when he is supposed to go

io work he goes to another doctor and says he is very

depressed and tired and he should retire --

THE COURT:

Could he get compensation if

he was not available for work?

MR. ROSENBERGER: I don't know.

THE COURT:

that.

It presupposes the jury knows

MR. SACKETT:

That is the objection.

MR. ROSENBERGER: He has still got his job,

if he is unable to work because of his problems --

MR. SACKETT:

know that.

It does not mean that and you

MR. ROSENBERGER: He is getting paid for not

working.

THE COURT:

it than I do, and I don't know exactly what you all are

getting at,

Maybe the jury knows more about

MR. ROSENBERGER: This doctor says because

of his condition he couldn't work. I think he doesn't

have any incentive to work as long as he is collecting

Workmens Compensation,

This doctor says lo and behold,

KATHRYN STINNETTE
OFFICIAL REPORTER
LYNCHBURG, VIRGINIA

g



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Keefer - Cross _ 118

all of a sudden this guy becomes totally disabled,
one doctor says '"Go to work' and another doctor says
he is all through, file for Social Security,

MR. WOOD: That doctor has been his lifelong

doctor from 1959 and I think both doctors are competent
enough to make decisions whether you are able to work.
“And secondly, it is terribly prejudicial in this case,
they could get the idea he is going to get double
coverage. We have to pay back the Workmens Compensation --
| THE COURT:  You have the point about whether

this can be brought out through the doctor and then you
have another point if it can be brought out when and if
the plaintiff testifies,

MR. WOOD: We don't think it can come out
anizy time. |

THE COURT: When the plaintiff testifies maybe
the plaintiff can answer the‘questions'”Are you getting
Wopkmens Compensation and does that mean you are able
toiwork”.

MR. ROSENBERGER: It means he is unable to
work. It means he was injured in the course of his
employment and is unable to work.,

|
THE COURT: If he was fired could he draw §
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Workmens Compensation?

MR. ROSENBERGER: He cén if he continues on

with his injury but why'is he fired if he continues

to be paid for compensation for an injury he got while

he was working?

THE COURT: Was he fired or not fired?

MR. SACKETT: He lost his job as a result
6fbfhis because he was unable to work.

MR; WOOD: They had to get éomebody to fill
in. _

THE COURT: Will they take him back when and
if he recovers?

MR. ROSENBERGER: It all depends.

MR. SACKETT: The job he had has been filled

but we are talking about a question to a doctor, now,

dbout Workmens Compensation and whether or not it
affected his diagnosis, and both doctors said in an
unqualified statement that he was disabled. And putting
Workmens Compensation before this jury is prejudicial
because they can very well speculate that even though
'they return a verdict for the plaintiff it should be

a4 low one because he is getting money from another

source, and we ask the court to instruct the jury not
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to consider anything about Workmens Compensation. -

MR. SPIES: One doctor said his neck was

t

getting better. And in‘ these back cases we all know

that the mental state of the patient is very important

and I just cén't imagine that it wouldn't be important
to a doctor making a diagnosis concerning diaability
"Does he get money in from Workmens Compensation or
is he broke?" That is a factor not only the doctor
donsiders but in these cases it is crucial and you
Have to know about it.

THE COURT: The question is, who determines

whether or not he gets Workmens Compensation.-

MR. WOOD: He wasn't getting Workmens
Compensation at this time.

MR. ROSENBERGER: He got it retroactive.

MR. WOOD: It was a long battle.

MR. ROSENBERGER: Why? They didn't think

he was hurt?

MR. WOOD: They asked some of these questions

you aré asking. He is still getting it because he is
permanently disabled.

THE COURT: Who determines thaté

MR. WOOD: The Industrial Commission.

THE COURT: I don't think that fhe decision

¥
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of the Industrial Commission should come into this.

That is a third party here, they might have made a

mistake.

* MR. ROSENBERGER: This guy is getting his

.doctor bills paid and he is getting paid and he is

~ Just: $itting saying "Oh me' but not because of his

back. We haven't totally disabled this guy'likeVDr;’
Whitehouse is saying. One doctor says he is ready to
go to work and the other doctor says he is totally
washed uﬁ and he is saying he was all beat up and
washed up because of Workmens Compensatién.

MR. WOOD: MNeighbors didn't know whether he
was going to get that.

MR. SPIES: - The 24th he knew he was trying
t? get on that Social Security gravy ‘train.

MR. SACKETT: This all goes back to the
collateral source and it is not admissible.

| MR. ROSENBERGER: In this case and on these

facts we are entitled to show that he is getting compen-
sation because he has no incentive to work and that is
the reason he didn't go to work. That is the sole’
reason I want to bring that in.

THE COURT: I think you would have a better

ground to do it -- I am not passing on it now but it
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.looks like you would have a better ground to go into
’it with the plaintiff.
| MR. ROSENBERGER And the doctor is jumping
to the conclusion he lost his job.
| MR. SPIES: The doctor says he changed his
mlnd in that eight days and he said it was because
the patient changed and it is all subjective, and in
between that time significant is the fact that he
$tarted fillino out the applications to get some money
from the government to get his free ride and the doctor
is going to be subJectlve in making his dlagn051s You
have to be able to interrogate him about these things,
you have to let that information in about what is the
basis for these subjective changes.
| THE COURT: What are your objections?

MR. SACKETT: The grounds for my objection
1s thls is the opinion of a doctor whose physical exam-
ination affected his diagnosis, there was no Workmens
Compensatlon at the time the diagnosis was made. Two,
the fact of Workmens Compensation is a very. prejudicial
f;ct to the plaintiff and should not be before the Jury
for any reason. These things are not normally allowed

to the defendant whether the benefit, whether it be

Workmens Compensation or Social Security, existed at
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the time. Both Dr. Whitehouse and Dr. Keefer have
_testified positively that the man was totally disabled
as a result of the automobile accident. Now, whether
or ﬁot he was getting Workmens Compensation or might
in the future get it doesn't have anything to do with
that.

THE COURT: All right, I will sustain the
objection at this time.

MR. ROSENBERGER: Judge, we respectfully ob-
ject and except and call your attention to the fact that
Dr. Whitehouse says this man worked before and wasn't
able to work and this accident was a great blow to him
dnd made him totally disabled when, on the same day,
he was filling out the application for Social Security
Henefits.

THE COURT: But at the time of the doctor's
diagnosis he was not getting it.

MR. ROSENBERGER: I don't know about that.
All I know is he was getting péid and was paid retro-
active, he had the claim and knew of the claim because
he had been in accidents béfore and that he had applied
for Social Security.

| THE COURT: He had applied for both but he

didn't know whether he would get either one of them.
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MR. ROSENBERGER: It is a state of mind when

he applied for Social Security and that is the reason

I say "Look, Joe, it wasn't because of the accident,

i1t is because you are going to colleqt on your claims",
| THE COURT: As between the two, I don't think
it is proper. It will be more proper when you get to
ﬁhe plaintiff, |

MR. WOOD: We will object to that.

THE COURT: I know you will.

MR. ROSENBERGER: That is the reason I think
wé should ask about the Social Security and Workmens
Compensation. The Social Security is already in with
Dr. Whitehouse.

MR. WOOD: Mr. Sackétt stated the reasons
succinctly, and it could very well give the jury the
impression he is going to collect twice and his wage
loss is the biggest thing in the case. And they will
say "We are crazy, he is being paid $80.00 a week or
whatever it is and they ask us to give him his full
salary". They don't know the insurance company is
subrogated in this case and there will be a division
of ‘recovery if we get aﬁy.

‘ THE COURT: Isn't it permissible to show the

motive of the plaintiff?
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MR. SACKETT: That is putting the cart before
the horse. Both are presumed to be a disability to
work and if you put them in just to show he didn't want
to work he wouldn't have them in the first place if
he was not able to work. But to say he was not disabled\
because he was'getting those things, and they are based
bn a disability, is not saying he was not disabled
because he was disabled." -
| MR. ROSENBERGER: The Social Security was
because the doctor says it got him in such a frame
Qf mind he couldn't work because of his previous condi-
tion. That is what Dr. Whitehouse said téday.

| THE COURT: That is the point -- you had so
much that went on before this accident and the only
thing would be whether this accident aggravated that
injury. And the man says he does not have anymore.
incentive to work and yet the doctor recormended fhat
he go back to work. |

: MR. SACKETT: No, he said he thought he had
to retire.

| THE COURT: The question is whether he
developed this mental outlook and apparently it is a
cémplete change and Dr. Whitehouse said before he was

so energetic and now he won't work. And the defendant
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is asking to show that the reason is not because he
was d{sabled, he is attempting to show that he just
doesn't want to go back.to work because he is going
to d}aw all this money rather than from what happened
in the accident.

| MR. SACKETT: Botﬁ of them are based on the
fact that he is disabled.

THE COURT: Disabled from all of it -- not.
necessarily this accident.

MR. SACKETT: The fact of those things doesn't
have any effect on causation and both doctors have
testified to that.

‘ MR. ROSENBERGER: He has applied for TPA,
I don't know if he has gotten it.

MR. SACKETT: The whole point of the collateral

so@rce rule is that any type of disability insurance,

Workmens Compensation or Social Security, any collateral

’source that helps a man get through a hard time -- if

that was not the case there would be no collateral source
ru%e because you would have to prove it on the basis of
motivation. And the collateral source rule governs and
to go behind it you would have to say there is no
coliateral source rule because it applies in every case.

THE COURT: That just applies to the man with

L]
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1 .
‘the money.

MR. SACKETT: I don't think so.

THE COURT: It says you can't bring it in
;to-feduce the damage. -

! MR. WOOD: It is not even admissible in
| R

evidence.

THE COURT: If this man had insurance to
ﬁay him for doctor bills, if he gets a verdict here he

is still entitled to his full doctor bills -- isn't
%hat the coilateral source rule? The amount isn't
going to come in --
| MR. SACKETT: That is right, but it will show
he is being paid. |

: THE COURT: You are considering the effect
of it on the plaintiff's mind, on his mental attitude?

‘ MR. WOOD: At the time Dr. Keefer is talking
about right now, Neighbors didn't have Workmens Compensa-
t&on or Social Security. ‘

- MR. ROSENBERGER: He had it in mind September

24th. |
! MR. SACKETT: It is even further removed here
f%om the time we are talking about that this man did
not have another source, he had no income other than

| :
his job, he had the possibility of Workmens Compensation --
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THE COURT: I have already ruled it out.
Now, what we are talking about now is the question
that will come up when Fhe plaintiff takes the stand.
* ‘MR. SACKETT: That will be that in September --
| MR. ROSENBERGER: No, it is going to be down
to now "Why aren't you working, Buddy?" I am not
through with Keefer yet and I think we will get a
difference of opinion yet. |
THE COURT: I think all we can do right now
is overrule it and I will tell the jury not to consider

it.
(IN COURTROOM)

THE COURT: Members of the jury, give me your
attention. I have sustained Mr. Sackett's objection
dealing with the question of whether or not Dr. Keefer
knew there was any Workmens Compensation and I am
telling the jury to disregard any comments regarding
Wofkmens Compensation.

| MR. ROSENBERGER: I object and except.
BY MR. ROSENBERGER:
Q Going back to March 27, 1970 when you estimated
a length of treatment of six to eight months at a cost

of $20 to $25 per month, that was following the accident
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that had occurred way back on January 6, 19687

A Right. ' |

.Q At that time when you made that estimate
vof treatment you didn't know that Mr. Neighbors was
not coming béckAto you for treatment, did you?

A No, sir.

Q And now when you tell the jury today that
ydu estimate a future treatment to be from nine months
to twelve months you don't know whether he is coming
back or not, do you?

A No, I really don't know whether he is coming

"back or not. What you do is, people with a similar
condition you try to estimate how long it will be‘
before they can go to work.

Q I am not questioning youv~; you are just
giving an estimate of what you think.

A Right.

Q And don't you find a lot of people in these

accidents, you don't see them after the trial?

MR. SACKETT: We are talking about one
- particular individual.
THE COURT: I sustain the objection.
MR. ROSENBERGER: I want to show that the
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doctor's estimate is not always accurate.
: THE COURT: Well, you can do that by framing
another question but I won't let you ask that

" question,

BY MR. ROSENBERGER:
Q And you find out you don't need to give

all that treatment later, don't you?

MR. SACKETT: That is the same question. We
are talking about one person and he has already
said he recommended that in the future for this
particular person.

THE COURT: Yes, we are dealing with one

plaintiff.

BY MR. ROSENBERGER:

Q This plaintiff hadn't been there since 1969
and he came back in March 1970 and was estimated an
additional six to eight months treatment and didn't
come back? .

A Right.

Q And you said very clearly you would get him
back to where he was before this accident'and you

estimated nine to twelve months -- that is based on your
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experience over a long period of time?

A Correct.

Q If you are going to get.ﬁim back to the
samé position he was, how do you give him a 5%
disability? .

A When'you‘go through these things you seem
to lose something, like we said before, that you just
can't get back again. Anytime this thing flares up
you just can't reach that level again. I don't know
if I can get him back or not. That is my hope. Every
once in a while we miss it at that other end, we can't "
get them back, and this is an estimate on it. But I
think his chances of re-injury, etc., would be 5%
éreater than if he hadn't had this particular accident
or flareup. |

Q If he had another accident his chances of
re-injury would be 5% greater?

A Each time he has a re-injury he gets a little
easier to hurt and it is going to take him a little
longer to get well usually,

Q  So all these previous accidents he had made
him more susceptible this time.

A That is correct.

Q How do you account for the fact that he worked
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until August 28th and then after seeing Dr. Whitehouse
he decided maybe he was feeling worse than he had?

A I don't think those are the true things,
actﬁally. I think we need to compliment him on the
fact that he was trying to work and get well at the
$ame time but he was getting worse. And then we stopped
him from working and he began to get better andvit
looked like he would be able to go back to work and
when he reported to work he didn't have'ény job.
| Q That didn't affect his physical condition.
Right. |
And actually that is what he told you.

Yes.

o o >

He had been off longer times than that for
hgart problems and heart surgery thén he had been off
this time. He worked August 28th and you had him
ready to go back to work on September 20th, you saw
him on September 20th and he was ready to go back to
work September 24th.

A  Right.

Q And that very same day the evidence is he went
to Dr. Whitehouse and said he thought he 6ught to retire.
THat is what Dr. Whitehouse's notes said. That doesn't

sound like losing a job to me -- does it to you?

v -
.
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A I don't know anything about that part of the

vthing\

MR. ROSENBERGER: That is all right. Thank

! you very much, Doctor.

- REDIRECT EXAMINATION
BY MR. SACKETT:

- Q Dr. keefer, one question. Mr. Rosenberger
asked you if you knew whether Mr. Neighbors had told
somebody he was not hurt right after the accident.

Is it unusual for people in this type of accident
to not realize they are injured right after the accident?

A We see this frequently.

Q Is this a normal situation?

A Yes, sir.

Q Dr. Keefer, Mr. Rosenberger has asked you a
whole lot of questions about other problems that Mf.
Neighbors has had in the past, some of which you were
aware of and some you were not. Have these things
affected your opinion of what tﬁe cause of his present
problem is?

| A No, I don't think it is ‘necessary from the
standeLnt of the normal treatment program and we don't

go into that type of detail. That is not necessary
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at all.

N

MR. SACKETT: That is all.

RECROSS EXAMINATION
BY MR. ROSENBERGER: | |
'Q  Didn't you on February 21, 1974 -- look at
&our note of February 21, 1974.
A Right. |
Q Didn't you say last Thursday, if that was
the date, that he was ready for light work,

A Right.
MR. ROSENBERGER: That is all.

REDIRECT EXAMINATION
BYrMR. SACKETT:
Q By "light work" do you mean he was able
to return to the type of automobile driving employment
that he had been doing as a salesman for Conner Produce?
A No, no -- it would be obvioﬁs he would not
be able to do that.
Q He would not be able to go back to that.

A No, sir.

MR. SACKETT: That is all.
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TESTIMONY OF CLAUDE W. NEIGHBORS

CLAUDE W. NEIGHBORS took the stand in his own

behalf and, ha&ing been previuusly duly sworn, was
examined and testified as follows:

DIRECT EXAIMINATION

BY MR. WOOD:

name.
Claude Wilson Neighbors.
And how old are you; Mr. Neighbors?
 1Fifty—Five.
What is your Birth date?
March 9, 1918.
Are you presently employed?
No, sir.
Where were you formerly employed?
Conner Produce.
And how'long were you employed there?
Roughly twenty-five years. |

What were your duties at Conner Produce?

>0 > 0 >0 >0 >0 > o0 b

Salesman -- traveling.

Q For the record, will you state your full
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Q

And what would you have to do in the perfor-

mance of your duties?

A

Call on grocery stores, restaurants, schools

and supply them with food.

Q
A

Q

How would you make these calls?
By driving and by telephone.

Were you involved in an automobile accident

on July 2, 1973 on U.S. Route 29 in front of Earl's

Amoco Station?

A
Q

Yes, sir.

All right, where did you start out that

morning on July 2nd?

1000 Jefferson Street in Lynchburg, virginia.

And what is that -- what is at 1000 Jefferson

Conner Produce.

How were you traveling -- in an automobile?
Station wagon -- '65 station wagon.

And where did you proceed from Conner Produce?

I proceeded from Conner Produce to Gordon's

Drive-In was my first stop on 29 North.

Q
A

Q

And what time did you get there?
Roughly about quarter to 9:00.

Okay. And where did you go from there?

L]
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2 A Well, from there I went to Independent

’ Grocery.

) Q Where is that?

° ) A That is the next stop on the road coming on

° 29 North. |

’ Q And what was the last stop that you had before

° "you were going to Earl's Amoco Station?

’ A Calvin Thompson's.

' Q Where is that?

" A That 1is abouﬁ six miles from where the

' éccident happened on the left going north.

" | Q And what time -did you leave'there,‘do you

" remember?

15 :

6 A Roughly about ten minutes to 1:00.

- Q And where did you proceed after that? |

5 A I proceeded on down on 29 North on the dual ﬁ
0 highway until I hit the two-lane, and as Ivapproached %

Earl's Amoco Service Station and Gormes' Service g
“ Station going down the hill -- |
! Q Is Earl's Amoco on your route or not? ;
zz A That is the way I wrote it up, as Earl's ;
Amoco. |
24 ' '
- Q Is that on your route?
Yes.
, KATHRYN STINNETTE
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Q  Tell the jury what happened when you

appro;ched Earl's Amoco.

A I was coming down the hill running approxi-
matély 50 miles an hour, I looked'north'ahead of me
to see there'wasn't anything coming, I turned the
signal light on, I proceeded on down the hill slowly
slowing down so I could be able to make my turn and
as I got to the turn I looked in the mirror and I didn't
see anything,

Q You say -- it was your rearview mirror?

A My réarview mirror and I didn't see anything
-and I started in the driveway ~-

.Q What happéned then?

A Just as the front end of my station wagon
gdt to the edge of the driveway I héard tires crying
and I gritted my teeth ardall of a sudden '"Bam'' and-
the car went up in the air on two wheels and then it
came back down and landed back on the four wheels and
I sat there and had to shake myvhead because things

vere blurry in front of me.

MR. WOOD: Judge, may we have the pictures

e

(obtaining from court).

BY MR. WOOD;:

i
i

r
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Q I want you to come up here and show the
jrur.y -
A (Witness leaves stand and goes to jury box).

*Q This is Plaintiff's Exhibit 3. Could you
-$howvthe jury approximately where you were when you

started to make your turn in.

A Roughly right along there (indicating). I
always turned in at this center island and pulled over
there to be away from the gas tanks and be out of the
way to it wouldn't bother them pﬁmping gas,

Q» Will you. show the jury the approximate
position of your car when you were . struck from thé
réar? |

A The car was at an angle.

Q Going into here (indicating)?

A Yes, sir.

Q Okay. Now, referring to Plaintiff's Exhibit 4
could you show the jury where your car ended up?

A The baék'end of my car ended up there, the
front end of it was over there (indicating). This is
where there was a hole in the gas tank and it leaked
out and killed the grass right there (indicating).

Q Okay. Now, referring to Plaintiff's Exhibit

No. 1 do you know approximately where you turned on your
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blinker signal.

A Roughly 150 to 200 feet back.

'Q Before you got to this intersection?

A Right. (Witness resumes stand).

Q  This is Plaintiff's Exhibit 6 which has been
introduced in evidence. Does that show your automobile?

A Yes, sir.

Q Was the damage shown on there incurred as
a result of this accident?

A Yes.

Q Now, could you tell the jury what happened
after the impact and after you came to rest?

A Well, when the car came back down on the
wheels I sat there and had to shake my head because
things were blurry in front of me.. Mrs. Gormes came
oﬁt and asked me if I was all right. Excuse me, let
me back up -- when he hit me my head.there (indicating)
went up and hit the ceiling of the car. The steering
wheel hit me on my leg right here (indicating) and therg
was a bruise there approximately that big (indicating)
where the steering wheel hit when I went up. And then
that is when I straightened up and was shéking my head
to get my viéion back. And‘Mrs. Gormes came out and

she said "Are you all right?" and I said "Give me a few

*
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seconds longer, I still can't see too good'" and I sat
ﬁhere\and shook my head a little while longer. And
theqwe tried to get the 'door open and the door was
jammed and between herself and melwe got the door open
and I got ouf and as I stepped out she had to catch me
by the arm and she led me in the service station and
sat me in a chair.

Q And how long were you in there?

A Roughly -- inside the station?

Q Yes.

A Roughly an hour-and-a-half.

Q How long did it take the thOper to get there

’

do you remémber?

A Right off I don't. It took him a little
while because he was across the county.

Q By the time that the trooper got there how
did you feel? Did you feel any differently than you
did upon impact or not?

| A A little better, yes. I had a tremendous

headache in the beginning from this knot I--had on ny
head and Mrs. Gormes gave me some Tylenol -- I guess I
ém saying it right. Aspirins, I can't také that.

Q Who is Mrs. Gormes?

A She runs the service station.

Y
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Q

> 0 > o

Is that Earl's Service Station?
Yes.

Did you know her before the accident?

~Other than selling her produce and merchandise.

Do’ you know approximately how long you were

at the scene of the accident?

A

Well, I don't think I left there until

roughly around 4:00 o'clock.

Q

A
Q
A

How did you leave?
I rode the wrecker back to Lynchburg.
And then where did you go?

I had to go back to the office and finish some

paper work and write up my reports, commissions.

Q
A

Q

Where did you go after work?
I went home.

Can you describe to the jury how you felt

when you got home, what your physical condition was.

A

nervous and all.

Well, I was really still in shock or just

I don't know exactly how to explain

itibut mostly in shock.

Q
A

I see. And did you g0 to work the next day?

No, I didn't. I had to buy another automobile

for transportation because I didn't have any transporta-

tion, to travel on.
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That was July 3rd, is that correct?
Yes, sir.

Q

A

Q Did you work on July 4th?
A No, July 4th %e were off.
Q

When did you first seek medical attention?

A Well, I started on the 5th, I went to

Dr. Platt's office to see if I could get an appointment

but the nurse said it would take two weeks so she
feferred me to Fitzgerald and Blackburn and about six
or eight down Thomson Drive. And I went to all of
them and they all told me the same thing and it would
take two weeks. And I told them I was in a wreck and
peeded'attention and they ail said two weeks. And in
a day or so I called my niece at Dr. Platt's and she

éaid "I refer you to the emergency room at Lynchburg

-General Hospital if you can't get an appointment'" and I

went to the emergency room at Lynchburg General Hospital.

Q When was that, do you know?
A Roughly -~ I don't remember, it was around
the 7th. |

Q And when did you fifst see Dr. Keefer?
A The 13th.

Q And what did you tell Dr. Keefer as far as

how you felt at that time?
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A Well, I told him I was having tremendous
headaches and my neck was hurting, I felt like I had
iOO pounds of weight on, each shoulder, just pressure
downi on my shoulders. And my back and leg was hurting.

Q ‘When did you first contact Dr. Whitehouse,

do you remember?

| A As soon as Dr. Whitehouse came back off his
vVacation which was on the 30th of the month.,

Q Of course, Dr. Whitehouse has been your
family physician for how long?

A Fifteen or sixteen years.

Q And during that period of time do you. know
how many times you have seen him or would you be able
to estimate it? Was it regularly or irregulafly?

A Roughly I would say 150 times, roughly,

Q Now, during this time did you work? Were you
trying to work? |

A Yes, I was trying to work.

Q Was there any change in the way you.were
performing your work during this time or not?

A | Yes, I didn't travel all the mileage I usually
traveled. The customers were nice enough to let me

use the phone and T did a lot of calling by phone.

- Q How did you feel when you got into your auto-
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mobile when you had to use it? Did it have any effect
on your physical condition? ‘

A Yes, my back hurt me all the time I was
driﬁing.

Q Were you able to travel your route as you had
before or not.

A Noﬂ

Q Did you feel like you wanted to continue to
work at this time?

A I would give anything today if I could be
working. I would rather be working than anything I
know of.

Q Okay. When did you stop work?

I stopped work on August 27th.
Why?

On account of my back.

Yol e I

And what was wrong with your back?

A Well, driving 175 miles a day calling on
59 stops a day getting in and out of the car, station
wagon twice, getting in and out and back, that is
approximately 120 times a day getting in and out of
the station wagon.

Q You did that every day?

A Yes.
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Q Was that a daily routine for you?

A - Yes, six days a week.

- Q The jury has heard Dr. Whitehouse testify
ﬁut.could you tell the jury about your open heart
surgery -- wﬁen was that?
| A That was December 1, 1970.

Q Could you relate to the jury some of your
History for a year prior to your open heart surgery --
had you had any heart problems in the Preceding year?

‘ A Well, when I was fifteen years old they put
me in Lynchburg Hospital, my mother put me in Lynchburg
Hospital in the old hospital on Federal Street. They
kept me there for a week, the nurse stood in the
door continuous and she asked me what was wrong with
me and I said "I don't know what I am over here for,

I would like for you to tell me what is wrong with me'.
But at that time nobody knew anything about rheumatic
fever,

| Q But I am more interested in your recent
history before the open heart surgery. Had you been
héspitalized many times before?

A Yes, sir.

Q From what?

A Fluid forming.

[
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Q And what symptoms did you have before your
heart operation in December 19707 Could you describe
to the jury how you felt and what problems, if any,
you would have from your heart?

A Well, I just couldn't get my breath, I felt
like I was breathing my last one and they would rush me
to Intensive Care and give me oxygen and I stayed in
Intensive Care approximately four or five days.

Q How often would that happen?

A~ Quite often, I was in Intensive Care at
least five or six times. Even in Alexandria they had

me in Intenstive Care in Alexandria when I was in the

hospital up there.

Q What were you doing in Alexandria?
A Vacationing at my sister's,
Q Were you working -- during 1970 when you had

these difficulties would you work?

A I would work until I got sick and had to wind
up in ‘the hospital, yes.

Q Now, when did you go to Duke University?

A I went to Duke University in November for a
checkup to see whether I could stand the opération,

whether my blood vessels and things would stand the

operation.
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Q And do you recall fhe date on which you had
that operation?

A I believe it-was November 7th, roughly
between November 7th and November 11th that I was
down there for seven days for the test.

Q And when did you.go back for the surgery?

A I went back on November 26th of 1970.

Q And how long were you hospitalized?

A I was in there from November 26th to
December 12¢th.

Q And where did you go after you left Duke?

A I .came back home and Yecuperated until I

went back to work on February lst.

Q Which was two months after you had open heart
sﬁrgery.

A Yes, sir.

Q  Now, could you tell the jury -- describe for

tHe jury any changes in your physical condition as a
reﬁult of this open heart surgery.

A Well, sure.

Q What changes, if any, were there9

A Well, I could do most anything I wanted --
I could play golf, I painted my house, my brother and

myself, we put a concrete patio on the back of my house

L]
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‘and it didn't bother me a bit in the world and I
enjoyed it.

Q How about your breathing -- you said you
had.shortness. Was there any difference in that?
| A Not at that time -- no, sir.

Q How about the performance of your duties --
were you able to drive your car in the performance of

your duties?

A Yes, sir.

Q Did you have any difficulties in doing that?
A No, sir.

Q Were you continuing to see Dr. Whitehouse

4uring this time?
} A At all times -- yes, sir. Because I have to
go to him, I have to go to Virginia Baptist Hospital
for a prothrombin.
: Q Would you characterize these as regular
visits or not? .

A Oh, yes, they have to be done because ifvmy
blood gets too thick it won't go through the valve.

Q How did you feel after this operation?

MR. ROSENBERGER: If Your Honor please, this

happened in 1970 and I don't see how the way he
felt --
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MR. WOOD: Mr. Rosenberger spent an hour

going through the medical history and we want

to show after the ‘operation in 1970 he was feeling

doggone good.

THE COURT: I think it is material,

BY MR. WOOD:
Q How did you feel after the operation?
A I felt like a million dollars. My son came

to get me at Duke, he came with pillows and blankets
to stretch me out in the station wagon and I told him
I hadn't seen daylight for twelve days and I asked him
to let me ride sitting up in the front seat, and I did
from Durham to Lynchburg.

Q After this accident on July 2, 1973, subject
to the reason we are here today, can you tell the jury

- whether or not there has been any changes in your

bhysical condition.

A There certainly is. I don't have any get up,

my back hurts all the time, I am wearing a corset to

.:help it.
‘ Q Did you have these before the accident?
A No, sir -- no, sir. I was. working every day

ibefore that, working every day.
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Q Then I believe Dr. Whitehouse testified that
you had been hospitalized in March 1973 --
“ A Yes. |

+ Q With endocarditis.

A With endocarditis.

Q Had you gone back to work aftér that?

A I went back to work after that on the l4th of
May and worked every day until I had the wreck.

Q Again, I want you to tell the jury what
changes, if any, there have been in your physical
condition since this accident of July 2, 1973.

| A Well, I have had tremendous headaches, I
have felt like I had weights on my shoulders --

Q  Show the jury where you have_this pain.

A Well, my back has a corset on it now. That
is as far as I can bend back (indicating). It feels
like a knife or something running through there. That
is as far as I can bend back.

And you do have a corset on?
Yes.

How about your neck and shoulders?

:‘>¢O.:(>¢O

Straight ahead I am all right but to that
point (indicating) those vertebras right through there

hurt when I turn my head right to left real sharp. And
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my legs, I don't know, they are stinging or burning,
é sensation, I don't know exactly how to explain it to
you but quivering to a Fertain extent.

*Q All right. Have you felt any different
internally, in particular your heart -- has it felt any
different? .

A Well, yes, spasms of the muscles, I have had
é lot of pains. I know I would be lying in bed at night
énd to turn over =-- to turn over, to twist like this
(indicating), I have had a lot of pains which shoot up
éhrough here. And Dr. Keefer says that when he runs
his hands dowvn my back there are spasms of the muscles
on the left of my spine, it does something to me there
on the left part of my back.
| Q How does it affect your ability to drive?

A As far as I drove is to your office and

maybe to the doctor's office. I don't particularly care

to drive.
Q How does it feel when you get in and out of
a car? |
A It is pretty rough as far as the back is
concerned.
| Q How about sleeping —-bany change in that?
Av I have to take Valium sleeping tablets at
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night to sleep and sometimes they don't do any good.
I catéh myself falling to sleep in the chair in the
den: ) '

Q In your household activities is there any
change in wHat you do around the house since this
accident of July 2, 1973?

A I don't do anything around the house. I try
to épread up a sheet or the spread without bending
over, but that is about the best I can do.

Q Have you tried any yard work or anything?

A No, sir.

Q Dr. Keefer testified on August 27th he advised
you to lay off from work, is that correct?

A Right.

Q Can you tell the jury what happened at Conner
Produce when you went down there?

A Well, the evening that Dr. Keefer told me to
take off for a few days on account of my back, I went
on down to the place that I worked, I did my paper work.
| Q Did you want to try to go back to work? Did
you feel like you wanted to give it a try?

A Oh, yes, sir -- I would love to'go to work

today if I was able.
Q °~ What happened? -
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A I did my paper work and I went back in the
~office and told my boss that the doctor said for me
to take off several days on account of my back.
Q And then did you go back after that? I
think there has been some evidence that Dr. Keefer
said around September 24th you wanted to try to go back

to work.

A I was going to try to go back to work to see

if T could make it.

Q Did you go back down to Conner Produce?

A Yes, I did, on Monday morning. !
Q Did they have a job for you at that time? i
A No, sir,. E
Q At that time were you advised whether or not f

you should work by either Dr. Keefer or Dr. Whitehouse?
A No, sir,'neither one.
Q Said you should or shouldn't

A Shouldn't.

Q Do ‘you feel like you are able to work at
this time?
| A No, sir, I don't think I can work.,

Q Have you done anything in the last twenty-five
years except drive an automobile?

A That is about it,

KATHRYN STINNETTE
OFF(CIAL REPORTER
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Q  What did you do before that?

A I drove a truck.

Q So your whole life's occupation has been
invélyed in motor vehicles?

A " The biggest majority of it. I worked at
LynchBurg Foundry approximately two years and I left
the foundry and went to Conner Produce and I was there

for the remainder of the tmme.

Q Now, Mr. Neighbors, do you recall what your

income was in 197129

A $5,000 -- I don't know exactly.

Q I hand you a wage and tax statement for 1971

I don't know if you need your glasses, I think it says

5,725 --
A Right.

MR. WOOD:' This is our next exhibit.
THE COURT: That is No. 7.

BY MR. WOOD;

Q Do you know approximately how much money you
made in 19727
| A 6,700 and some change.

Q Is this your W-2 form?

A Yes, sir.
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Q That is 6,725.51.

THE COURT: That is No. 8.

BY MR. WOOD:

Q No&, up through August 1973 how much money
did you make?
A $5,131.00,
‘Q Is that your W-2 form?
A Yes, sir.

Q And that was from January through August,
is that right?

A Right -- yes, sir.
THE COURT: That is 9.

BY MR. WOOD:

Q So could you compare how you have done through
eight months of 1973 up until the time you were told

you should lay off work as to 19719
| A I was doing extra good. If I could have been

able to finish the year I would probably have made

$8500.00 if I finished the year out.

! Q How do you account for that fluctuation?
A By salary and 2.2 commission.
Q 2.2 commission on what you sold your customers?

+ -
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Yes, sir.
So the more you sold the more money you made.

Yes, sir,.

Yo R A

And if you had been able to work the whole

year what you contemplated making in 1973 --

MR. ROSENBERGER: I object to that. He said
under oath it is $600.00 a month was his loss of
earnings in his interrogatories.

THE COURT: Well, I think you are projecting

‘ that, Mr. Wood. I will sustain the objection.

MR. WOOD: Projecting what?

THE COURT: You are estimating and projecting
it in the future. |

MR. WOOD: We are entitled to do that.

THE COURT: You haven't laid a proper founda-

tion.

BY MR. WOOD:
Q If you had continued to work --
A If I had continued to work.

Q Do you know approximately how much money you

would have-made in 19737
A 19737

Yes.
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A I would have made 6,725.
Q I am talking about 1973, now =-- not 1972.
A 5,133.
*Q But if you h;é préjected that through the
‘end of 1973..

A

Roughly $8500.00.

MR. ROSENBERGER: I move to strike that,

he has already said $600.00 a month.

THE COURT: I sustain the objection.

BY MR. WOOD:

Q What were you making a month?

A $400.00.

Q Plus 2.2 commission.

A Yes.

Q And through August 1973 you had made$5,131.00.

A Right,

Q Which is more than you made in 1971 through
the whole year, is that correcté

A That is right.

Q Now, if you had continued to work the last

four months of 1973 on a basis of $400.00. a month salary

plus your

income to

2.2 commissions what would you project your

be?
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A Roughly $8500.00.

MR. ROSENBERGER: I am not going to bother

with it, Judge. I.will read him what he said

under oath.

THE COURT: What did you make in the month of

June 1973?

THE WITNESS: The month}of June?

THE COURT: Yes =-- or do you know?

THE WITNESS: I don't know for the month of
June. |

MR. WOOD: That statement is for the whole
eight months.

THE COURT: What was your saléry per month?

THE WITNESS: $400.00.

THE COURT: And your commission?

THE WITNESS: 2.2,

THE COURT: And what was the commission
for the first six months?

THE WITNESS: 5,131.

MR. WOOD: Eight times 4 is 32 so anything
above that is commiséion. '

THE COURT: I think there are enoﬁgh figures
in -- go ahead.
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BY MR. WOOD:

Q You incurred certain medical expenses. We

can go over them one by one, they are listed --

MR. ROSENBERGER: Let him tell what they are.

MR. WOOD: Could you read these, what these
are, Mr. Neighbors.

MR. ROSENBERGER: That is all right if you
have them.

THE WITNESS: C. E. Keefer, M.D. $624.30,
he has here 30 months at 9 --

MR. WOOD: $30.00 a month for nine months.

- THE WITNESS: $270.00. Francis R..Whitehouse,

M.D. $133.00; Lynchburg General Hospital $37.50;
Radiology Consultants $10.00; Robertson Drug
Store $99.86; other drugs $99.83; corset

$23.00.
MR. WOOD: We mark this Plaintiff's Exhibit

10. _

MR; ROSENBERGER: May I see Dr. Whitehouse's
“bill?

MR. WOOD: Yes, sir. We tried to get him to

separate his bill just to what related to this.
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BY MR. WOOD:

Q Could you tell the jury whether or not there
has been any change in your weight since the accident
happened? |

A Yes, I weighed 187 before the accident. I

‘weigh 170 now, roughly 170 pounds.

Q Mr. Neighbors, can you give the jury some
idea of what your work entailed before your doctor
séid that you couldn't work any more. Could you des-
cribe a route,what your day was like from the time you
left Lynchburg from the time you got there in the
morning? '

A Well, I will take this section. I left
Lynchburg in the morning roughly around 8:00 o'clock,
I worked my way down 29 to Schuyler, Scottsville,
doubled back, came back to Route 6 going north on Route
6,over 151 to Rockfish, Rockfish back down to 151 down
to;Piney River, Massies Mill and back on in to Thornton's
Drive-In on 29 and back into Lynchburg. That was selling
and collecting.

Q How many stops would that be?

A Roughly 29.

Q Would you get out of the car when you got to

the pPlace?

. KATHRYN STINNETTE
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Yes.

So how many times did you get in and out

of your car each day?

Roughly I would say anywhere from 100 to

MR. WOOD: All right, you will answer Mr.

Rosenberger's questions.

' CROSS EXAMINATION

BY MR. ROSENBERGER:

Mr. Neighbors, the state policeman Mr. Bible

said you owned the car that you were driving at the

time, is that right?

Yes, sir, that is true.

Did you have to furnish the car?
Yes, sir.

And you paidfor your oil and gas?
Yes, sir.

In other words, you had your expenses of

craveling, didn't you?

Yes, sir.
Did you forget about that?

I guess I did -- yes, sir. I guess I did.
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Q Now, you were driving down the road and did
§ou have the back of your station wagon loaded with
crates of cabbages or lettuce or anything like that?
ot A No, sir.

Q There was nothing in your station wagin to

prevent you from looking in your rearview mirror, was

there?

A No, sir, there wasn't.

Q And did you also have one on the outside?
A Yes, sir.

Q And you looked in that mirror?

A Right.

Q And you looked in the one on the inside.
A Right.

Q And then you looked ahead and didn't see
anybody coming.

A Right.

Q And I take it you looked before you turned
on your signal -- did you.look before you turned on
your signal?

A | No, sir, I turned the signal on, looked ahead
and continued down the hill.

Q Are you sure you turned your signal on?

A Yes, sir.

N -
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Q Why did you arrive at 150 to 200 feet?

Did you take any measurements when you turned it on?

A No, sir, I have been doing this roughly twelve

years and a man doing sémething twelve years, he knows
what he is doing.

Q “You are basing this on something you had
done before? l

A No, sir.

Q How did you arrive at 150 to 200 feet
for turning it on?

| A I always do it.

Q Do you know what the law requires you to do?

A Even in Lynchburg I turn the signal on
whether there is something‘behind me Or not.

Q Always for 150 to 200 feet?

A Yes, sir.

Q The city blocks are not more than 300 feet,
are they?

A I don't know.

Q Have you discussed with your lawyers how far

you are'supposed to give this signal?
” A No, sir. |
Q Do you know how long you are supposed to give

i1t under the law before you turn?
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A No, sir.
Q This was a 55-mile speed limit?
A Yes, sir, .
' Q And you know at 55 miles an hour an auto-

mobile will travel 70 feet a second, don't you?

A I présume‘so.

Q And you know they travel pretty fast.

A Right.

Q And you could see from the top of that hill
down to the service station, couldn't yQu?‘

A Yes, sir, you could.

Q And the estimate of visibility along in

that space, it is about a quarter of a mile, that is

about right, isn't it?

A I would think so -- yes, sir.

Q And are you sure you looked, Mr. Neighbors?

A Yes, sir.

Q And you never did see this car until it hit
you,

A Yes, sir, that is right.

Q Now, when you got hit the front end of your

car was leaving the west edge of the highway, wasn't it?
A Yes, sir, that is right, sir.

Q And there was no traffic approaching you, that
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is coming south, was there?
| A No, sir.

Q And the automobile left these tire marks in
the ‘southbound lane for 100 feet =-- you saw those,
didn't you? .

| A Yes, sir.

Q And then of course you knew it took a while

for the man to get his foot on the brake, reaction

time?
MR. WOOD: He testified what he knows.

BY MR. ROSENBERGER:

Q You know there ié some reaction time, if you
see something you need to get your‘foot on the brake,
ﬁeaction time? |

A Yes.

Q So the man driving the other automobile had
to see you for more than 100 feet making the turn
before he put on his brake?

A More than 100 feet?

Q Yeah, he left tire marks of 100 feet.

A Yes.

Q So he knew you were turning more than 100 feet

back up the road because he had to get his foot on the
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brake, it took him some time to do that -~ that is
all I am saying. You know that?

A I don't quite-understand you, Mr. Rosenberger.
Repéat that again, please.

‘ Q Well, my question was he had skidded for

100 feet so you knew he saw you turning and his skid-
mérks were in. the southbound lane so he was at least
100 feet away from you when he saw you turning, and
then for him to get his foot on the brake some time
had to elapse called reaction time -- you are familiar
with that, aren't you?

A Well, I drive with my left foot on the brake.

Q Well, I am not talking about what you do. I
am asking you if you know the average reaction time --
it takes time for your foot to operate from your eyes
to your feet, for your brain to work --

A I guess so.

Q So he must have seen you turning when he was
more than 100 feet away. Do you agree with that?

A I guess he was.

Q And there was nothing in the southbound lane,
with you having a mirror on the outside, to keep you
from seeing --

A - Well, when I turned on an angle that throws you

KATHRYN STINNETTE
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off.

‘ Q You looked before you turned?

| Yes, sir, but I didn't see anything back
éhere and making the tdrn your automobile, your

mirrors doesn't show the road back there.

Q In making the turn, the trooper told us that

highway is only 24‘feet wide and to come from the
righthand side over to the west side you would only
tiavel 12 feet, wouldn't you, Mr. Neighbors?

A Right.

Q And the front end of your car was right
at the west edge of the hard surface when you.got
hit.

A Right.

Q So when you got hit you were broadside of
the highway with your front end on the west edge
and the back end -- your car is about 16 feet long,
isn't it?

A Roﬁghly.

So you were across the highway when you got
hit.

A No, sir, I Was more on an angle .--

Okay, whatever the angle was.

Because I was hit on the lefthand corner
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at more of an angle.

. Q - You were hit from your left rear fender?
' A That is right, sir.

" Q You 'saw this picture this morning, didn't
you (handing to witness)?

A Yes.

Q The lawyer showed it to you and you recognize
that as your car?

A Yes, sir.

Q And you were hit actually up in front of
ﬁhe left rear fender, weren't you, and extended all the
way back?

A No, sir, I was hit -- most of the lick was
right there (indicating).

Q What is that dent right there (indicating)?

A All that came from the pressure back here
(indicating), it jammed it. The front door was jammed
when I tried to get out of it.

Q What about this dent (indicating)? Isn't that
the side of your car pushed in, in front of the left
rear fender, up above it?

A The chassis and all was bent on my car and

caused it to bow up there like that.

Q Right in that area where the door handle is

’

i
]
t

* KATHRYN STINNETTE

OFF(CIAL REPORTER
LYNCHBURG, VIRGINIA

‘l‘]t‘




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Neighbors - Cross ‘ ' 170

isn't your car dented in?

A I wasn't hit up there.
| Q You didn't have any damage before that,
did you?
A No, sir, but I wasn't hit up there -- I was

h#t back here (indicating).
| Q All right, sir, for you to travel that 12

feet wouldn't have taken you over a second, would it --

the 12 feet?

A No, sir.
- Q Crossing the road.
A Right.,
Q So then you are sure you looked before you

started across that road?
A Yes, sir.

Q And you admit there was nothing between you

and the car that was behind you.

A No, sir.

Q When you said "No, sir“'you mean there was
nothing,

A Right.

Q Now, there was no traffic in front of you.

coming to you, was there?

A No, sir.
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Q This acc1dent happened about 1:30 and you
stayed out there until 4:00 o 'elock?

A I didn't have' any way to get home.

Q I am not faulting you I am trying to get
your time. You were out there until about 4:00 o'clock?

A Yes, sir.

And then you rode the wrecker home?

Yes, sir.

Q

A

Q What wrecker was it, do you know?

A The wrecker there at Madison Heights.

Q Did he take you over there to where you work?
A

No, sir, I called from there over to where

I work and one of the boys over there came and picked

me’up.
| Q What time did you get home?
A Roughly 6:30 oxr quarter to 7:00.
Q And you were looking for a car the next day?
A Yes, sir.
Q Your niece works for Dr. Platt?
A Yes, sir.

Q When you had that accident on January 6, 1968

you went to Dr. Botton and YOou went to Dr. Bowen, didn't

you?

A Yes, sir.

. g
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Q They treated you and you wore a collar for
about .six months before you went to Dr. Keefer?

| A Yes, sir.
* Q You didn't teil us why you didn't call
Dr. Bo&en this time. Why didn't you?

A Dr. Bowen?

Q If you neéded the doctor why didn't you call
the doctor that was familiar with you?

A I went to Dr. Platt and about six of them
right down below him on Thomson Drive trying to get
appointments with them.

Q My questibn is, why didn't you go to Dr.
Bowen because he had treated you?

A Weil, I was in this vicinity thére and I
went to Dr. Keefer.

Q And you didn't go to him until the 13th of
July?
| A Well, I didn't have any other doctors to go
to. Like I said, I went to six'or seven.and they said
two weeks and my niece told me to go to the emergency
room at Lynchburg General Hospital. And they x-rayed
me and I talked to Dr. Whitehouse's nurse, thinking
she could call somevof the doctors and get me an appoint-

nment with some of them.
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Q Dr. Whitehouse didn't have a record on your
pinchéd-nerve on your neck in 1965. How did you get

that trouble? .

A The pinched nerve?

Q Yes.

A In Fiorida.

Q Were you in a wreck?
A No, sir, I was not in a wreck.

Q What happened to you?

A I was on the beach playing in the sand and

did a flip and it hit me in my back and in my neck.

Q And that is what Dr. Botton treated you for
and found those compressions of those disks.

A In 1965.

Q Right. And then you told us about that in
your interrogatories. Bﬁt in 1963 you got knocked

down by a pickup truck where you are on the hospital

record.
A Yes, sir.
Q Now, you didn't put that in the answers

to other accidents you had and injuries.
A Well, I kept working.
Q You kept working?

A . Yes, sir. It just knocked me down on the

Q)
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ground. ‘
Q We didn't ask you whether you kept working --

we asked you for all your injuries.

A I didn't lose any time from work.

Q How did it happen to get recorded on yodur
charts? It must have been of some significance because
1t was recorded on your charts.

A I don't know.

Q Yes, sir -- I know. Now then, what caused
you to black out in November 1962 and hit a parked car?
| A Oh, the muffler, a bad muffler that was on

my .automobile. | _
 Q  And that made you black out?
A The fumes -- yes, sir.
Q Did you tell Dr. Whitehouse that? He thought

maybe you didn't get enough oxygen from your heart

problem.
A Yes, sir, Dr. Whitehouse knew about it.
Q He didn't seem to know about it this morning.
A It didn't hurt me. I just tagged the car

and%knocked a piece of chrome off the parked car.
. Q What caused your aching in your shoulders
and back and legs in 19659
| A 19657
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Q Yes.

A None that I can.think of other than my heart,

I guess, the slow blood ‘circulation.

o

Q Well, then in 1966 when you had the trouble
w1th your arm and your hands getting numb --

A They would go to sleep just like you laid
on them tco long -- slow blood circulation.

Q - That was in 1966,
A I didn't have the operation until 1970,
Q I understand. And you had the trouble again
in 19677
| A Yes, sir.
Q And Dr. Whltehouse couldn't understand what
the problem was -- he never told you it was your heart

did he? He said he didn't know what the problem was.

A Well, I have been through so much it is hard -

for me to answer that.

Q I agree -~ 1 understand. When you had the
accident with Sta-Kleen Bakery on January 6, 1968 the

doctors have described it ag a head-on accident.

A No, sir, it wasn't. 1 was travellnv on 29

South in front of Cindy's Truck Stop, I was running

approx1mately 55 miles an hour, the speed 1limit was 60,

¥
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I was running about 55. This bread truck was coming
out of Cindy's Truck Stop to cross the dual highway.
He came out and almost stopped and I was sure he was

stopping. All of a sudden he darted across 29 right

in froht of me. I put my brakes on, skidded approximately

25 feet and couldn't help from hitting him. |
. Q And you hit him broadside?

A Right in the middle of the truck, he pulled

right out in front of me and I hit him in the middle

of the truck.

Q And you had a whiplash then?
A Yes.

Q And it hurt your neck and shoulders and back?
A No, sir, I have never been hurt down here
(indicating) in my back before.
| Q And Dr. Botton and Dr. Bowen treated you for
that.
A Yes, sir.

Q And that treatment is for ten months and you

had on that collar and then you went to Dr. Keefer in

October and he treated you until April 1969, is that

right?
A I guess it is -- yes, sir.

Q Now, you quit going to him in April 1969,

. KATHRYN STINNETTE
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1

2 and then in March 1970 you had these symptoms that

3 you told him about according to him, I want you to

! listen to them real good, "Having discomfort base of

° neckaand with hyperextension. Has had some intermittent |

° discomfort since last visit. Bothers him when sleep. 4

¢ Sﬁen&s most of night sitting up in chair to rest'". This %

8 was in March 1970. I underétood you to just tell Mr. =-- |
_ ° A I spent many a night sitting in the chair |
Jo before I had my heart operation. T couldn't even lay 2
a down, I sat up in a chair from 1:00 o'clock until day- |
“ o Ligne. "
13 i

‘Q - That is not explained in this note. You went

“ to see him because of your neck and you told Mr. Wood 5
" you had the same problem now, that you sit up in the ;
10 chair at night ' ﬂ
o A Ido -- yes, sir. i'
° Q And you told Dr. Keefer the same thing in E
0 March 1970, that the discomfort bothers you and you spend

2? most of the night sitting up in the chair to rest. So

\

'you didn't relate it to your heart, you related it to

22
I your neck, didn't you?
23 _ .
A No, sir, the majority of it came from my heart.
24 i
| Q I will read it again, "Having discomfort base
25

#f neck and with hyperextension. Has had some intermittent
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discomfort since last visit. Bothers him When sleep.
Spendé most of night sitting up in chair to rest. Very
little referred pain into arms or hands. Some discomfort
in l;ft side of chest since fall or pleurisy'. You had
a fall at that time, didn't you?

A A fall?

Q You say you had some discomfort since you had

had a fall or pleurisy.

A Does it say anything about me being in the
hospital?

Q No, sir..

A The only time I had pleurisy was when I was

~in the hospital.

Q ""Calls attention to discomfort in dorsal
lumbar junction and has a lipoma in same area". That
dorsal lumbar area is right down here (indicating),
isn't it, where you have been pointing to?

A I don't know, I am not a doctor.

Q Well, the reason I am asking you this par-

thularly is you just told us you never had any trouble
with your low back.

A No, sir, I haven't.
Q This is March 27, 1970 when the doctor recorded

that. And you had complained of that lipoma in the low

A 1
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béck to Dr. Whitehouse.
| A Not as I recall.

Q Don't you remember me asking him about that

'lipoma and what it was and he said it was a fatty

thing?
| A Yes, sir, it is right there.
Q So you had had some trouble up there (indica-

ting) but not down lower.

A Yes, sir. And a lot of times in the hospital
I asked them about taking it out and they said "If it
1s not bothering you forget it, leave it alone".

Q You told him all the problems you had but
you hadn't been to see him since April 25, 1969.

A Dr. Keefer?

Q Yes. His last report, you'heard him read it,
April 29th and he said the last visit you were asympto-
matic,

A I didn't need to go to him.

Q The reason you went to him on March 27, 1970

was because you were scheduled to go to court on April 1
19707

4

A From the wreck down at Cindy's Truck Stop down

on 29,

Q That is what I am talking about, sir. That
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dizziness you had in Januéry 1972, was anything ever
diagnbsed as to what that was?
| A No, sir.
) Q Now, on September 20th Dr. Keefer recorded
that he told you you could do more garden work.
| A In 19 what?
Q September 20, 1973.
A I have a small garden.
Q You did have a garden?
A Very little work I did in it -- 100 feet long
and 125 feet wide.
Q Did you ever use one of ‘those push piows?
A No, sir.
Q Don't do it?
A I didn't work it out with a hilling hoe. My
brother and I planted it and I picked it from there.
‘ Q So you and Dr. Keefer were talking about you
could do light garden work.
A This was in 19707
Q No, sir, that was September 20, 1973 when he
told you you could go back to work.
| A 19737

Q Yes, sir.
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A Oh, no, sir -- I haven't had any garden in
1973.
Q I thought you heard me read it to him.
. A I am sorry, I.misjudged you on your date.

Q September 20, 1973 after this accident you
heard me read it to him this morning, that he told you
you could increase your activity at home and begin to
do light garden work.

A No, sir, all I did was go pick the stuff
off there -- no work, I didn't do any work.

Q Did he tell you that?

A Yes, sir.

Q He did tell you that?

A I am pretty sure he did. I am pretty sure
I wasn't able to do it, I picked the tomatoes off the
vines.

Q And he also told you you were able to work on
September 24, 1973,

A He told me to try it to see 1f I could make
it.
i Q Instead of going to work you went to Dr,
Whitehouse and he reported here he thought you were too
depfessed and thought you ought to retire, didn't he?

. A No, sir. Ask that question again?
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Q Instead of going to work that day on Septemher
24th you went to see Dr. Whitehouse and that is when you

told him you were so depressed you felt like you should

reti}e.-- do you remember I read it to him this morning?
A Yes, sir.
Q You did do that, didn't you?
A I went down to check on my job --
Q I haven't gotten to that.
A All right.
Q I am just asking you lf that wasn't when you

told him you thought you should retire.

MR. SACKETT: He is talking about that because
he said instead of going to work he went to see
Dr. Whitehouse and it is the same day.

THE COURT: He is getting to that. Let the

witness testify.

BY MR. ROSENBERGER:

Q The doctor read this thing. 1In the margin
September 24, 1973 -- 133 pounds. You told us about
Losing weight, Dr. Whitehouse and Dr. Keefer have been

trying to get you to lose welght for five years, haven't

they?

A Yes, sir.
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Q They certainly have. And so when you tell
the jury about losing weight it is not because of the.
accident, it is because'the doctor wants you to lose
weight. |

A I don't know for what reason I am losing it

'because I never lost ény before. I weighed 218, 197 --

Q Before you had that open heart surgery in
1970 you had been reduced in weight.
A In 19707

Q Yeah. You had the heart surgery in December

1970.

A No, sir, I .hadn't reduced a whole lot.
Q June 21, 1971 vou weighed 183 pounds. How
much do you weigh now?
A Apout 170,
Q May 31, 1971 you weighed 172 pounds -- that is
right, isn't it?
; A Yes, sir.
Q February 1971 after your operation you only
w;ighed 169 pounds.
A No, I weighed less than that. I believe I
weighed 149, |
| Q On February 16th it is recorded as 169.

A I think before that it was lower than that.
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Q What I am getting at is that all the time tﬁe
dcctois were trying to get you td lose weight. When you
saw Dr. Floyd in 1973 he said the problem was getting
your weight down because you liked to eat too much,
is that so? |

A That is probably so.

Q Getting back to the September 24th time, do
you want to tell me about going down there to the job?
You went down to the job, you didn't.say anybody fired
you, did you? You went down to your place of business --

A I went down because Dr. Keefer told me to go
down and tell my .boss I -had to take off a few days

‘because of my back.

Q No, I am talking about on September 24th when
he told you to g0 back to work.

A September 24th?

A Yes, on September 20th he said to go back to
work on September 24th. .

A Yes, I went down there and offered to g0 to
work and I was told it was the end of a fiscal year
and: they couldn't put me back on right at that time.

Q They were winding up their year?‘

A That is what I was told -- yes, sir.

Q And they couldn't put you on right then.
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A Yes, sir,

' Q You don't mean to tell me because you had
been off for three weeks the guy you had been working
fOr’twenty—five years firedvyou.

A I didn't have a job.

Q He didn't tell you he was not going to put
you on -- he said he couldn't put you on at the end
of the fiscal year -- McCraw. Did he ever tell you he
was not going to give you a job?

A That is what I understood, Mr. Rosenberger.

Q What he told you was "I can't put you on now
because it is the end of the fiscal year'?

A I couldn't figure it out either,

Q Have you ever been back since?

A Yes, sir. That was on the 24th. I went
ba¢ck down there on Monday morning dressed and told him
that I was ready to g0 to work. He said "I can't use
you right how, you come back in a week and we will put
you. to work in a week'.

Q Did you go back?

No, sir.
And the doctor told you to go .

Not at that time.

o > o >

September 24th?

v -
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‘ A This was on the following Monday from the
24th. -

| Q All right. When he said "Come back and
I'will put you to work in a week'', you went to Dr.
Whitehouse and that is when Dr. Whitehouse wrote down
what you told him about you thought you ought to retire.

| A Well, I did.

Q And you wanted to retire when you had your

job offer in another week.

A Well, I don't think I am able to work, Mr.

Rosenberger.
Q Oh, I see.
A I don't think I could do a day's work.

Q I am not faulting you -- I want to get out

what the facts are.

A Yes, sir -- I am sorry. A

Q And that very day when you told him you thought
you ought to retire, that is when he filled out your

Social Security application, wasn't it? You heard me

ask him that today?

MR. WOOD: We have been into that. I object.

THE COURT: I sustain the objection and ask

the jury to disregard anything about Social Security.
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MR. ROSENBERGER: Judge, you know we went

inhto that before. I respectfully except.

BY MR. ROSENBERGER:

Q  So Dr. Keefer agreed with you that he thought
yoﬁ were unable to work even though Dr. Keefer thought
you should. And then you went back to Dr. Keefer and
told him what Dr. Whitehouse said.

A No, sir, I didn't go to Dr. Keefer and tell
him what Dr. Whitehouse said.

Q Didn't you go to Dr. Keefer on the 23th and
tell him how bad you were doing and that you couldn't
work? |

A Yes, sir -- on account of my back.

Q Did Dr. Reefer tell you, like you told us on
February 21st, that you were ready for light work?

A I think you misunderstand Dr. Keefer. I
don"t think he meant light work, I think he meant a
little more activity. I am not able to do anything on
account of my back. |

Q | What do you understand when the doctor says
you are ready for light work? That doesn't mean activity,
thaﬁ means light work. You heard him, didn't you?

A Yes, sir.
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MR. ROSENBERGER: That is all.

REDIRECT EXAMINATION :
BY MR. WOOD: ’ :
Q Mr. Neighbors, goiﬁg back to the accident,
you, of course, were familiar with the area in which
thé accident happened, were you not?
A Yes, sir.

Q Did you know how the highway was marked at

that point?

A Yes, sir.

Q And how was it marked where you were hit?

A Double line. i
Q A solid line?

A A solid line -- yés, sir, that is right. And

a "No Passing' sign on the left.

Q Dr. Keefer has of course testified to the
jury that he recommended the last time you were there
that you could do light work. Are you able to get in
your car and drive it now the way you did before this
accideﬁt?-

A No, sir.

Q Would you like to be able to do it?

A I would like to if I was able. If you all

KATHRYN STINNETTE
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would like for me to, I will try it.

Q What sensations do you have when you get in
aﬁd out of a car? What- feelings do you have in your
bpd;?A
' A It is strenuous through here, down through
here (indicating); and I couldn't stand on my legs
all day long because from my knees down here (indicating)
they ache all the time.

Q What do you do during the day now?

A I lay down at home and rest.
MR. WOOD: That is all.

RECROSS EXAMINATION
BY MR. ROSENBERGER:
©Q  Mr. Neighbors, why did you tell Dr. Whitehouse
and Dr. Keefer that you had lost your job when your
boss told you to come back next Monday and he would put
ydu to work?

A Give me that again, please.

Q Why did you tell Dr. Whitehouse and Dr. Keefer
that you had lost your job when your boss that you had
been working for for twenty-five years told you to come
back ﬁext Monday "and I will put you to work" in September

1973? After Dr. Keefer told you to go back to work, he
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told you that on September 20th, you went down there
between that time and September 24th --

A I was terminaged on September lst.

°Q The man told you to come back to work.
A I was terminated off my job.
Q He told you to come back next Monday and he
would put you to work.

A This must have been an earlier date. I am
sorry, this must have been an earlier date but I do
know that I was terminated on September 1lst.

Q Well, you worked until August 27th --

A Yes, sir.

Q And you had only been off three days.

A Yes, sir.

Q Goodness -- you were off for six weeks with
your heart problem in March and you went back to work.
A Well, I was terminated on September 1st

Q And you went back down there September 20th

abOut 801ng to work September 24th --

MR. SACKETT: We have been through this,

THE COURT: We haven't been through this before.

Go ahead.

BY MR. ROSENBERGER:

* KATHRYN STINNETTE

' OFFICIAL REPORTER
LYNCHBURG, VIRGINIA

SAETE




10
11
12
13
14
15
16
17
18

19

20

21

22

23

24

25

Neighbors - Recross 191

Q After Dr. Keefer told you on September 20th

you could go back to work you told me you went back

down there to go to work and the man told you it was

the'end of the fiscal year.

A

All T know is that word was out that I was

terminated and I didn't have a job as of September 1st.

Q

Word was out where? Where was word out?

Is that what you heard from someone?

|A

> 0 O o0 o oo

. Q

From Mr. Dave Garmey, the insurance man.

He isﬁthe fellow at First & Merchants Bank?
Yes, sir.

And he.had sold you life insurance?

No, sir.

That is what he sells.

No, he hadn't sold me any life insurance.

You heard that from him. And after the doctor

told you to go back to work he said it was the end of

his fiscal year, "Come back on Monday and I will put

you to work". My question is, after he told you that

why did you go tell the doctor that you had lost your job?

A
Q

Because I didn't have a job.

Well, you and the doctor were talking about

going to work on September 20th, that is .the date of

the report I just read to you -~
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MR. WOOD: He testified what he knows about
this. What the doctor put -on the report is
another thing.

MR. ROSENBERGER: - This is Cross examination.

THE COURT: What did you tell the doctors
about your'job at that time?

THE WITNESS: I told them I would try and go
back to work. | |

THE COURT: Well, did you tell them you had
lost your job or not?

THE WITNESS: The doctors?

THE COURT: Yes.

THE WITNESS: Yes, sir, at that time -~ I
knew at that time T was terminated on the insurance
on one date and my hospital insurance, I was termina-
ted on the 27th of August. The same evening that
I reported to my boss that Dr. Keefer referred me
to take off a few days, I was terminated, my

hospital insurance the same day on August 27th.

BY MR. ROSENBERGER:

- Q September 20th you and the doctor talked about
going to work and you have admitted on this examlnatlon

that you thought you would try it, September 20th --
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A Yes.

Q And you were to go to work on September 24th
so your job could not have been terminated before

Septémber 20th, could it?

-MR. WOOD: He testified what he knows. VWhat
is written down on Dr. Keefer's pad, he doesn't
‘know what he is writing down on the pad. He
testified what he knows himself, that is all he
can testify to, which is what he is doing now.

MR. ROSENBERGER: That is right, and he said
on September 20th he and Dr. Keefer talked about
him going back to work. |

THE WITNESS: Thére was so much that went on

it is hard for me to get it straightened out.

BY MR. ROSENBLRGER:

Q I know. And on September 24th that is when
you went back down and the man told you he had the end
of his fiscal year and come back on Monday.

A The 24th of September?

Q Right -- it was in Séptember.

MR. WOOD: What is the question, Mr. Rosenberger?

MR. ROSENBERGER: I am asking him if it wasn't
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September 24th that the man says ''Come back to

work, I will put you to work Monday'.

BY MR. ROSENBERGER:

Q‘ If you would just answer the question. Mr.
Wood doesn't know -- he wasn't there.
A I guess ybu are right,‘Mr. Rosenberger.
- Q Yeah, because you just quit work because

you were hurting so bad on August 27th so you couldn't
have been back down there between August 27th and
September lst to see about going to work on Monday

because the doctor told you to come back to work on

the 20th..
A I got terminated September 1st.
Q Despite that, you went back down there and

the man told you he would put you to work on Monday.

A He said he would let me know.

Q Now you have changed it. You said he told
you he would put you to work on Monday and now you
have changed it and --

A Just a minute. I said '"Mr. McCraw, I am
down here to try to go back to work if I can make it"
and he said "I can't let you know anything about it

right now, I will let you know later about it'. And so
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that was roughly on a Friday and I dressed and went

down dn Monday morning, dressed ready to go out on the

'réad to try to go to work. And that is when he told me,

he said that was the end of the fiscal year and for me
to come back on October lst -- October lst.

Q October lst, which would fill in with Septem-
bér 24th when you were down there when the doctor told
you to go to work.

A He told me that I could go to work on Octo-
bgr lst.

Q | That is what Mr. McCraw told you.

A That is right.

Q And he is your boss.

A

He was my boss.
MR. ROSENBERGER: All right, that is all.

REDIRECT EXAMINATION
BY MR. WOOD:
| Q After September 24th did or did not Dr.
Keefer or Dr. Whitehouse tell you that you were unable
to work after the 24th and before October lst when you
were to go back.
A Right.

Q - That is when you received that opinion from
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tﬁem between the 24th, the time he said don't come
back until October lst --
A Right.

Q So that happened between the 24th and the
Ist.

A Yes;
MR. WOOD: Al1l right.

RECROSS EXAMINATION
BY MR. ROSENBERGER:

Q It was on the 28th of September when you
went .back to Dr. Keefer and you told him you had lost
your job. Why did you do it when the man told you
to come to work on October 1st?

A Well, I will answer it to you this way. He
said "This is the end of the fiscal year, you can come
back October 1st". Then I would be going back as a
new hired maﬁ losing my seniority, my hospital insurance
had been terminated -- I would have to start all over

with a fresh start.

Q And your only seniority was you were getting
$400. OO a month plus 2.2 commissions -- the same job.
A My hospital insurance had been terminated,

Mr. Rosenberger.
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Q Your job hadn't.
P A I didn't have a job.

MR. WOOD: He has testified he didn't have
a job. -
THE'COURT: I think you have covered this,

gentleman.
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TESTIMONY OF MICHAEL DAVIDSON

MICHAEL DAVIDSON was called as a witness on behalf

of| the plaintiff and, .having .been previously duly sworn,
wag examined and testified as follows:

| DIRECT EXAMINATION
BY/MR. WOOD:

Will you please state yoﬁr name,
Michael C. Davidson.

How old are you?

Twenty-one.

Where do you live?

Fauber, Virginia.

Isvthat in Nelson County?

Yes.

QO > O > O > o0 >.¢O

Were you in Farl's Amoco Station on July 2,
19737
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A I was.

d, And were you there at the time of an auto-
mobile accident between'ClaudelNeighbors and Mr. Moore?

.‘A< I was.
Q A1l right. Could you tell the jury where
you were at,tﬁe approximate time this accident happened.

A I was getting ready to pull out of the upper
entrance at theiservice station.

Q All right, will you come here and we will
show the jury where you were.

:A (Witness leaves stand and goes to jury box).

Q  This is Plaintiff's Exhibit 3 which, of course,
shows the.upper entrance and this is the lower entrance
(indicating). Were you down in here (indicating)?

‘A I was right along in here'(indicating).

Q Tell us what you saw as you were positioned

right in here.

A Mr. Neighbors was heading north and he was

turning off right along in here (indicating).

MR. ROSENBERGER: Nobody can see it.

THE WITNESS: He was turning off.

BY MR. WOOD:
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Davidson ~ Direct 199

. Q You were here (indicating)?

A I was right here (indicating). He was turning

off and he started his turn right along in here
(in&icating) when the other car struck him.

Q Did you see whether or not he made any
signal before he turned?

A His left turn front signal was on. .

Q Are you absolutely sure about that?

A Yes, the front signal.

Q And how far had you seen him coming down

on the northbound side of the road? How far back up

‘had "you seen him?

A 12, 15, maybe 18 car lengths up from this
top entrance.
Q  Did you see a vehicle behind him?

A Well, as well as I can remember ~--

MR. ROSENBERGER: I object to this sort of
question as to putting a location. I have no
objection to asking him what he saw.

THE COURT: Don't lead the witness.

MR. WOOD: I don't think I am leading the

witness.

BY MR. WOOD:
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Davidson - Direct 200

Q Did you see another vehicle behind the

Neighbors® vehicle?

THE COURT: Of course you were leading him

- because you put the answer in the witness' mouth.

" Don't lead him any more.

BY MR. WOOD:
- Q Tell us what you saw behind Mr. Neighbors.
A A car came up behind him pretty quick. He
'was‘slowing to make his turn, a car came up behind
him and turned to pass.
Q What happened after that?
A They collided.
Q Can you show us on this picture where they
did collide?
A I would say right along in here (indicating)

because it just missed me.

Q And where were you?

A I was sitting here (indicating).

Q So you were down there (indicating).
A Yes. A
Q Can you show us approximately where Mr.

Neighbors' car ended up?

A Right here (indiéating).
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Davidson - Direct ' 201

- Q Do you know where Mr. Moore's car was?

A I believe it was turned across the road right
along somewhere in here. (indicating). (Witness resumes
sta;d). '

Q Now,.what happened after the impact?

A Well, when they hit the first thing -~ I was
watching Mr. Neighbors' car, really, the one that took
the‘blow, and he went in the seat like this (indicating)
and came back. And naturally I got out to see if he
was all right.

Q And what did you do after you got out to see
if he was all right?

A I got him out of the car -- at least I think
I got him out of the car, I don't remember, but I
remember telling him to get out of the car because it
bursted the gas tank.

Q What happened then?

A I went to check on the other car and they

seemed to be all right.

Q Can you describe how Mr. Neighbors was?
A Well, he was shocked.

Q How did he appear to you?

A ind of pale and nervous.

Q Did you actually see the impact or not.
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Davidsonv- Direct 202

A Yes, sir.

'Q How far back up had you seen the Moore

vehicle -- could you say?
) A The Moore vehicle?
Q Yes, the car driven by Mr. lMoore.

A I would say about 50 to 75 yards maybe,

something like that.

- Q And could you estimate how fast he was going?
A Somewhere between 50 and 60 miles an hour,
approximately.

Q And do you know how fast Mr. Neighbors'

vehicle was going as he was turning in?

A As he was turning in?

Q Yes.

A I would say not more than 25.

Q Could you describe how his vehicle was

coming down the hill, Mr. Neighbors' vehicle, the manner
in which it was coming down the hill in the northbound
lane?
A His speed?
Yes, how was he approaching? Was he slowing
up? |

A He was slowing up all the time.
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Davidson - Direct ' 203

'Q  With his blinker on?

A With his blinker on.
MR. WOOD: That is all.

CROSS EXAMINATION
BY MR. ROSENBERGER:
| Q Mr. Neighbors, you were sitting there --
I mean, Mr. Davidson, you were sitting there at the

upper turn, that is the south entrance.

A Yes,

Q The closest one to Lovingston ~--

A No, there is another one.

Q Well, then there is another one closer to

Lovingston from where you were sitting?

A . Right.

Q So they came right in the entrance you were
sitting in?

A Right. T could sit in the truck and look

at the wreck almost down --

Q Mr. Neighbors said the front of his car was
on the west edge of the hardsurface when he got hit.
Do you agree with that?

A He was making his turn and he was almost

into the entrance.
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Davidson - Cross 204

Q Well, he could be almost into the entrance
and just be leaving the edge of the hardsurface,

couldn't he?

A I guess so.
Q So 'you agree with him on that.
A Yes,
‘Q - From where you were sitting you could see

all the way up to the top of the hill?
A Not quite.
Q You could see a quarter of a mile?

"A I would say a tenth of a mile.

Q  Only a tenth of a mile?

A Well, maybe a little further. I am not too
good}on distances.

Q I was thinking -- how far is a tenth of a
mile?
A I don't know. _

‘Q There is 5,230 feet to a mile, 5,280 feet --
one-fourth of that is substantially more. It is a long
distance up that hill, isn't it?

A Pretty long.

Q Why is it you didn't see the Moore vehicle

until it was 50 to 75 yards away?
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Davidson - Cross 205

A Well, I had a passenger in the truck with.

me at"the time.

Q There was nothing to prevent Mr. Neighbors, ;
who was sitting out in the road, from seeing all the
way up there, was there? There was no other traffic

between him and this other car coming down the hill?

A No.

'Q And when you said "I was here" you mean you :

were in the second entrance to the Gormes Service

Station.

A Well, the first entrance is to a man's
trailer -and then the second entrance is to the service
station. ‘ i
Q I see. And you were noticing Mr. Neighbors,
I take it, more because you saw him 12 to 18 car lengths
back, How far is that in yards so I can compare whether
you saw Neighbors longer than you saw Moore.

A About -- over 100 yards, over 100 vards.

Q You saw him over 100 yards and actually you
didn't pay enough attention to the Moore car to judge
its speed, did you? |

A Not really, other than the boy with me said

the car was flying.
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Davidson - Cross

206

MR. ROSENBERGER: I move to strike out

what the boy said.

THE COURT:

-Jury to disregard

BY MR. ROSENBERGER:

Stustained and I instruct the

it.

0] Actually, you didn't pay any attention to

Moore until the two cars started coming right together

there right at you, did you?

A Right.

THE COURT: Did Neighbors come out of his

lane of traffic at an angle and gradually slant

across the road until he was into the driveway?

THE WITNESS:

Not at that much angle. He

‘came at almost a 90-degree angle, not quite.

BY MR. ROSENBERGER:

Q So the way you describe it he turned from the

northbound lane at a 90-degree angle into the driveway

where you were sitting.
Not right at
It was close?

Close.

o > o »

It wasn't a 1

a 90-degree angle.

ong angle turn?
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Davidson ~ Cross ' 207

A No.’

THE COURT: Did you actually see Neighbors
.when he left the center of the road and crossed
the line for the first time?
THE WITNESS: Yes, sir.
THE COURT: Where would that have been with

- reference to where you were?

THE WITNESS: I don't understand the question.

THE COURT: Where was Neighbors when he first
crossed the line making his turn coming into the
“southbound lane with reference to Wheré you were
sitting.
THE WITNESSQ Almost in front of me.
THE COURT: Was he south or north of you?
THE WITNESS: A little bit south.

BY MR. ROSENBERGER:

Q In other words, he had gone a little past
you when he cut into that driveway.

IA Right. He was right at my driver's side.

Q You were sitting where vour truck would be
headed more or less east.

A | Yes.

Q And when he came from that righthand lane
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Davidson - Cross : | 208

across that road he was about where you were on the
lefthand side of your truck.

‘A Right. ‘

*Q And he had to go a little bit beyond you
becaUsé when .he came into that driveway you thought
you ﬁere going to get hit.

A Right.

Q And from the ﬁime he pulled from his lane
to get over into the southbound lane, when he got
in the southbound lane that is when he got hit.

A Right, as soon as he started his turn.

Q As soon as he started his turn he got hit.

THE COURT: Where was the Moore car, the
~other car when you first saw it -- which lane of
‘travel was he in?

THE WITNESS: He was headed north.

THE COURT: In which lane?

THE WITNESS: In the right lane. I looked
, up and this car came in behind Mr. Neighbors' car

and just that quick whipped out to pass.

BY MR. ROSENBERGER:
. Q Did you see that 100 feet of skidmark that

1

the Moore car made in the southbound lane?

¢ KATHRYN STINNETTE
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b3

I don't remember.
:.é Don't you remember a long skidmark?
A Not really.

o

- Q Well, if he made the 100 feet of skidmark
like the officer said, he had been in the southbound
lane for more than 100 feet, hadn't he?

| A Yes, sir.

Q As good as you are on distances, would you
saylhe had been in there 100 feet before he hit?
A At least.

' Q At least. Thank you.

MR. WOOD: You testified there was a passenger

in your car. What was his name?
(THE WITNESS: Patrick Stevens.
MR. WOOD: Why is he not here today?
THE WITNESS: He was killed in November in

a hunting accident.

"MR. WOOD: That is all.




[Tr. pp, 212 1. 23 - 214 1. 11]

TESTIMONY OF MRS. JAMES EARL GORMES

|
Q Will you please state your name for the ;
recofh. ;

. A Mrs. Gormes. * ' ' E
Q And what is your husband's name. |
A James Earl. - -
Q Does he run Earl's Amoco? E
‘A Yes.

l‘Q Or do you run it for him? | E
A I am over there most of the time. |
‘Q Were you there on July 2, 19737
VA Yes, sir,. :
Q Were you there when an auﬁomobile accident ;

occurred between a car driven by Claude Neighbors and

a car driven by Douglas Moore?
A Yes.
Q Where weré you there when the accident happened?
A I had my back turned toward the road, I did

not see it when they hit.

.Q~ Were you inside the station?

A I was inside the store.

Q And what notice did‘you have that the actident
happened? ‘

A I heard the bang.

Q And what did you do when you heard that?

L] .
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Mrs. Gormes - Direct 213

A I turned around and looked and the first

thing I saw was Mr. Neighbors' car coming through the

island. .
| Q Did you know Mr. Neighbors?
A Yes, I knew him as a salesman.
Q Did you recognize his car?
A Yes.
Q Would you come up before the jury and use

this picture marked Plaintiff's Exhibit No. & --

A (Witness leaves stand and goes to jury box).

Q Will you show the jury, if you can, on this
picture where you saw Mr. Neighbors' car?

A Right there where the grass there is killed
on the lot (indicating).

Q Is that what that spot is?

A Yes.

Q And that was caused by what?

A The gas tank bursted and leaked on the grass

and killed it.

MR. ROSENBERGER: That is Exhibit 47?
MR. SACKETT: Yes.

BY MR. SACKETT:

Q When you saw Mr. Neighbors' car was it still.

. s
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Mrs. Gormes - Direct , 214

2 moVing?
3 A Ithad just come to rest when I looked out.
4 Q And which way was it headed?
S -\ Toward the sgére.
6 Q The front was headed toward the store?
7 A Yes.
8 Q Could yoﬁ observe whether or not at that time
9 the signal light was working?
10 A I didn't pay any attention to the signal
1 light. (Resumes stand).
12 Q Did you go outside later?
13 A I did. I saw Mr. Neighbors kind of slumped
14 in{the seat, his neck went over, and I went out because
' | I knew he had a bad heart and had this open heart
16 surgery. And I went over and helped him out of the
17 car and he was kind of shaky and real white.
18 Q  What did you do?
19 A I held on to his arm and helped him in the
20 'store and offered him a chair to sit in.
21 Q What was his conditibn?
22 A After he got in the store he was still shaking
23 but he reconciled himself and made a telephone call.
24 Q How long was he in the store then?
25 A Ten or fifteen minutes.
*  KATHRYN STINNETTE
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Mrs. -Gormes - Direct 215

Q Have you had occasion to see Mr. Neighbors

since that accident?

A Yes, he has called on me several times I know.
. Q Is your store one of his regular stops?

A Yes.

Q How often would he come?

A He come once a week on Wednesday but the 4th

of July was Wednesday so he came on Monday.

Q Can you tell us when you next saw him?

A The next week.

Q What was his condition then?

A Well, he looked mighty drooped to me.

Q Could you tell us any difference in his be-
havior and appearance?

A Yes, sir.

Q What was the difference?

A He wasn't himself because he was asking me
about different items to bwy, and I didn't think he was
like himself and I told him "You had better go see about
yourself" and he didn't come back and I inquired about

him and I knew he was sick.

MR. SACKETT: That is all I have.
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Mrs. Gormes - Cross 216

CROSS EXAMINATION
BY MR. ROSENBERGER :

- Q The accident happened on Monday July 2nd

and. then he was back in your store on Monday?

A No, sir, the next week he came back on
Wednesday. |
. Q So he was back about eight days later?
A Right.

Q And then did he come back after that time?
A He may have came back -- I don't remember if
he came back two or three times but I could tell each
timg he was worse than he was the week before.
Q The first time he came back about a week
latef ~- he was working as usual?
Yes.
And you told him he had better go to the docto:?
Yes.

Had he been to a doctor?

Oh, yes, he had been to a doctor.

Within a week?

A
Q
A
Q
A
Q

A He told me something about he couldn't get

an appointment with a doctor.

I didn't ask him any

details about that but I told him he should see one.
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[Tr. pp. 223 1, 17 - 228 1. 7]

DEFENDANT'S MOTION TO STRIKE THE
EVIDENCE OF THE PLAINTIFF

|
MR. ROSENBERGER: If Your Honor please, the d
defendant by counsel moves the court to strike the !
evidence of the plaintiff on the ground that the evidence §
sho&s as a matter of law that the plaintiff was guilty ,
of negligence which was a proximate cause of this ' !
collision for the reason that he admits in substance
that there was nothing to prevent him from seeing, there
wer? no obstructions. He says he looked but he failed

]
to see the defendant's car until it struck him. Under l
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the circumstances the plaintiff is guilty of negligence

for failing to see, for using reasonable care to see
that he could make that turn in safety in violation
of Ehe statutory proVision which is a bar to his
reéovery in this case.

MR. SACKETT: We, of course, feel that this
motion is not well founded. The evidence is that he
looked and says he didn't see anything but it is
equally clear at the time he made his turn he was in
a "No Passing" zone. I think it is a question whether
he is going_to anticipate whether anybody is going to
pass him in a "No Passing" zone and in this case the
automobile was obviously in the process of passing him
wheh he looked and he could not see it in his rearview
mirror, and there is a question whether the automobile
was in a position'fOr him to see it and there is a
question whether the car was in a blind spot. But
the fact that this accident happened in a '"No Passing"
zoné, there is really a questioﬁ whether he has a duty
to anticipate whether somebody is going to pass him
and whether he had a duty to look to see if somebody
was attempting to pass him in a "No Passing' zone,
and we feel it is a jury question.

MR. ROSENBERGER: There is no evidence he was
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225

in a ""No Passiﬁg" zone at_the time he looked and there
is 'a distance of about a quarter of a mile back

that this man could have seen, and he had a rearview
mirror outside his car. And the officer said these
tire ﬁarks began in the southbound lane before the
solid line, he actually said they started and ended
before but when he was shown the picture he said they
ended in the "No Passing' zone, so the whole thing
waslset up prior to the "No Passing' zone. And under
those circumstances if he looked he had to see --
nothing in the world could prevent him from seeing.
And as the witness Davidson .said, .he -turned .from the
northbound lane right sharp, not quite a 90-degree
angle, right in front of this car which was in the

act 6f passing him, the car had been out there skidding
for 100 feet, had to be skidding when he actually left
his right lane to block thé other lane. And we have
nailed it down by his testimony that the front end

of his car was at the edge of the highway which would
put his car across the southbound lane. How we can |
get around it I don't know, and if the jury brings

in a verdict for him the court will have to set it
aside because his own negligence was a proximate cause

of his injury.
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226

THE COURT: It is common knowledge we are
dealiﬁg with a matter of one, two, three seconds even
though you are talking about a quarter of a mile up the
hili.. And I was impressed with Mike Davidson, he said
he saw the Neighbors car come up behind -- I mean, saw
the Moore car come up behind the Neighbors car and
then pull out and tried to pasé. The inference was
he;came'up fairly fast and then pulled‘out when he got
behind Neighbors, and of course Neighbors did say he
looked in his side view mirfor and his rear view mirror
which he looked in first, and that car was shifting
from lane to lane and there is a blind spot. I almost

had an accident the other day -- off the record.
) (Off the record)

MR. ROSENBERGER: This car of Moore was in
that lefthand or southbound lane for more than 100
feet, he laid down tire marks so we know where he was,
and we know that this other car made a fairly short
turn because he started to turn when he was opposite
the witness Davidson who was in the left front of his
truck and the car almost hit him going in the station.

And I thought you brought it out clearly with your
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227

question that he did not make any slanting, gradual
turn and here this man turns like that in a 55-mile
zone without ever seeing the car that hit him.

THE COURT: He says he made quite a sharp
turn but the physical facts belie that. I think he
made a slanting turn. His car was at an angle and it
hit him right straight at a 45-degree on the leff
rear of that car. If he turned sharp he would have
hit him in the side.

MR. ROSENBERGER: The damage starts up above
the leff fender. |

THE COURT: Those are things for the jury}to
decide. He hit him with a 45-degree on that left |
rear corner, but I think it is a jury question at
this point. He says he didn't see -him but it is up
to the jury to decide whether that is feasonable or not.
He ¢ould.have looked in his outside mirror and the car
was not there and looked in his inside mirror and the
car pulled out. I think those are questions for the
jury to decide. And then you have the solid line but.
that is something for the jury to decide. He éaw the
"No Passing' sign, I don't think at this point I am
going to give assuming instructions, but all this was

developed before they got to the sign. It is not like

A

LR X
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228

it used to be when you had those '"No Passing' signs
out there that help to warn you to some extent. It
is a close question but I think it is a jury question
and I will allow it.: ‘

MR. ROSENBERGER: We respectfully object

and except.
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[Tr. pp. 232 1. 12 - 246 1. 6]

TESTIMONY OF JAMES DOUGLAS MOORE

'JAMES DOUGLAS MOORE took the stand in his own

behalf and, having been previously duly sworn, was
examined and testified as follows:

DIRECT EXAMINATION

BY MR. ROSENBERGER:

Q You are James Douglas Mobre?
A " Yes, sir.
Q And you live in Martinsvilie, Virginia?
A ' Yes, sir.
- Q And you are sixteen years of age?
A '

Yes.

MR. ROSENBERGER: Just to get through I

am going to lead him along.
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Moore - Direct ' ' 233

BY MR. ROSENBERGER:

| Q And you were driving your mother's 1966
Chévrolet sedan the day this accident happeﬁed,
July 2nd on Monday 1973.

A Yes, sir.

Q And you were driving, your mother was
riding on the right front seat and your aunt was
riding in the back seat.

| A Yes, sir. -

Q Where does your aunt live?

A In St. Petersburg, florida. She works there.

Q Where 'is she now? R

A At her residence in St. Petersburg.

Q And yoﬁr mother was on the right fronF
seat. Where were you all going? |

A We were going to my aunt's in Maryland.

Q = To your aunt's in Maryland.

A Yes, sir.

Q And as you were coming down this road do
you know what you were doiﬁg or what they were doing?

A Well, I was driving and I believe my mother
was turned around talking to my aunt.

Q Your aunt in the back seat.

A Yes, sir,
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Q When did you first notice Mr. Neighbors'

station wagon in front of you?

A I wdﬁld say maybe a half to maybe three-
fourfhs of a mile before the accident happened. It
was before you come to ‘that -- well, before you
‘start the incline of the rise of that hill on 29,

Q You saw him before you got to the hill?

A Yes, sir. I was behind him, there were
several cars between myself and his station wagon,
he was traveling right slow and they passed him,
And when I got to him I was at the start of that
hill and there was a "No Passing" zone and I waited
until I gof to the crest of the hill and saw the
broken line start.

Q After the broken line started what did you do?

A I signalled, checked the traffic, and pulled

out to pass Mr. Neighbors.

Q Was there any traffic coming south bound?
A . No, there wasn't,
Q After you got in the passing lane -- how

far were you back from where the accident happened

to where you first got in the passing lane?

A 250 to 300 feet.

Q You were that far back?

KATHRYN STINNETTE
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A Yes, sir.

Q What happened then?

A I pulled out to pass him and he started to
turn left into my lane of traffic and I locked up
the brakes and --

Q Did you lock up your brakes before or after
you got to the solid line on your side?

A Well, I am sure I locked them up before
I got there because I was passing on the broken line.

| Q You were passing on the broken line?

A Yes, sir.

Q Now, what part of his car did you hit with
what part of your car?

A I hit, I believe, the left rear side.

- The left rear side of his car?
Yes, sir.
With what part of your car?

With the right front.

o P o > o

Where was his car in the road when you hit
it —-'in the northbound lane or the southbound lane?

He was in the southbound lane broadside.
Broadside of the southbound lane?

Yes.

o > o »

And where did his car go with reference to

KATHRYN STINNETTE
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the service station?

A It was knocked up on an island of grass
that separates the driveways.

Q Where did your car stop?

A Partially in the southbound lane at an
angle facing roughly northwest. |

Q Was the front of your car on or off the
hardsurface? _

A Off the hardsurface.

Q Where was the back of it?

A All but the left of the rear wheel was on
the hardsurface.

Q All but the left of your rear wheel?

¢ A Yes. The.corner of the wheel was on the

hardsurface.

Q Which wheel was that?

A The right rear. '

Q Did Mr. Neighbors make any statements to
you:when you inquired about whether he was hurt or not?

A He made the statement to the officer that he
was all right, there was nothiqngrong with him. |

Q The officer that investigated the accident?
A Yes, sir. ‘

Q You heard that?

“KATHRYN STINNETTE
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A Yes, sir.

_ MR. ROSENBERGER: That is all. Just one
more question -- did he say whether he saw you
or he didn't see you?
THE WITNESS: No, sir, he gave nd indication
whether he saw me or not.

MR. ROSENBERGER: Okay.

CROSS EXAMINATION

BY MR. SACKETT:

Q Doug, as I understand it, you have told us
that you got -- did you get behind Mr. Neighbors'
car or some cars that were following him about a half
to three-fourths of a mile behind him?

A I was behind these cars and as they passed
him I got directly behind him.

Q And you said you were in the ''No Passing"

- zone, you were following directly behind him --

A Not directly behind him theﬁ. I hadn't
caught wupi:with him.

Q How far wefe you behind him?

A 300 to 400 yards!

Q And you said the other cars passed him?

A

Yés, sir, before they crested the hill.
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Q  When did you catch up with him?

A When I crested the hill.

Q Are you talking about the long hill that
leads down to the service station?

A Ye#.

Q And you have heard the Trooper and Mr.

‘Rosenberger describe that distance -as about a quarter

of a mile?
A Yes, sir.
Q So it was about a quarter of a mile before

you:caught up with him.

A Yes, sir.

Q ‘Noﬁ, that lahe is marked for passing,
isn't it?

A Yes, sir.

Q Now, if that whole quarter of a mile is -

marked for passing why didn't you pass him at the
top of the hill rather than waiting until you got

to the service station?

A Because it sort of curves around as you crest

the hill, you can see down to the service station

but there is a part where your vision is blocked
and I had to check that.

Q When you crested the hill you said you could
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seeé all the way down to the service station.
A Yes, sir.
Q Did you'see any traffic?
A No.
Q Why couldh't you go on and pass him then?
A Because you couldn't see all the way and
if there was anything there you couldn't see it.
Q Whenyou got to where you could paés him
could you see to the service station?
Yes, gir.
Did you see the 'No Passing' sign?
_Noi sir, I didn't see it.
You never saw . the "No Passing' sign?

No, sir.

o » o > o >

Let me show you Plaintiff's Exhibit 1

which has been identified by the Trooper as accurately

portraying the way the scene looked at the time

(handing to witness). You see that 'No Passing' sign

there at the southern-most edge of the service station?

A Yes.

Are you telling us that you didn't see that

sign?
| A No, sir.

You didn't know it was there?
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A No, sir,.
Q You didn't know there was a "No Passing"
zone in front of the service station?

A No, sir, because I was . looking at the road
where my car was.

Q When did you become aware that you were
on the wrong side of that line? |

A After the accident.

Q You were aware after the accident happened
that you were on the left of a solid line?
| A Yes, sir. T didn't notice when it was a
solid line.

Q | How long had it been a solid line?

A It had been that way for maybe 15 or 20 feet.

Q | And are you telling us that Mr. Neighbors

didn't give a signal or just that you didn't see one?

A I didn't see a signal because I checked

because of the slow speed.

Q Ho& fast was he going?

A 25 or 30 miles an hour.

Q And he had been traveling slow?

A | Yes, sir, and he had been traveling slow prior
to that time because the other cars passed him.

Q And you wene down that quarter of a mile and
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|

didn't attempt to pass him until you got to the service

station.

A Well, I was following him down there all
that time.

Q Did you blow your horn to let him know
you were going to pass?

| A No{ sir.

Q No warning you were attempting to pass.

A No, sir. _

'Q  When did you turn sixteen?

A April 1973. |

Q Two-and-a-half months before this accident
happened; |

A Yes, sir, roughly.

MR. SACKETT: That is all.

REDIRECT EXAMINATION
BY MR. ROSENBERGER:
Q How far were you soutﬁ of thét solid line
which meant no passing when you went over into the
southbound lane to pass him?

A ‘I expect I was == the distance I was maybe

from Mr. Neighbors and where the accident occurred was

about 250 to 300 feet.
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Q 250 to 300 feet?

A Yes, sir.

Q  Can you tell the jury whether or not your
brakes were locked up and left any skidmark before
~or after the solid line on your side.
A I locked up my brakes and left skidmarks
of 100 feet and roughly between 80 and 90 feet of

them were before the solid line.

Q 80 to 90 feet before the solid line.

A Yes, sir.
MR. ROSENBERGER: Thank you.

RECRQSS EXAMINATION

BY MR. SACKETT:

Q You have said that you caught up with Mr.
Neighbors at the top of the hill. How close behind

him did you get at that point?

A I wasn't real close behind him.
Q Can you estimate how élose?
A ~ Maybe 100 yards.
Q 300 feet?
A Yes, roughly that;

Q And you say you were in the =~ did you say

you jwere 1in the southbound lane for 250 to 300 feet
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before you put your brakes on?

A I was in there -- not maybe for that long.

The distance from where I started passing to where the

accident happened was 250 -- I was in the southbound
lane maybe 250 feet,

Q Are you telling us that you were 300 feet
or 100 yards behind his car when you pulled out to
pass it? _

A Yes, sir. Well, maybe not quite that much.

I closed the distance on him before I started passing.

Q You-came up behind him?
A Yes, sir, I closed the distance.
Q And how fast were you going?
‘A 55,
Q  And how fast was he going?
A 25 to 30. |
Q So you were going 25 to 30 miles faster than -
he was. |
| A Yes, sir;

Q And you pulled out 250 or 300 feet before
the accident happened and still hadn't gotten up to
him before he started making his turn?

A I might have let off the gas some:. I really

wasn't éhecking it because I was going the speed limit
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. because with his slow speed I came up on him and I

guess I slowed up with a reflex action.
Why did you want to slow up?

Q
A I was checking for other traffic,
Q When are you talking about?

A

I am talking about When I closed up
right behind him. |
‘vQ I am trying to establish when it was that
you got out in that southbound lane --do you know?
A Yeah, I got out there about 250 to 300 feet
before the accident occurred.
- Q | At that time had you made up your mind

you were going to pass him?

A Yes, sir. I wouldn't be in that lane if
I hadn't.
Q And you continued that distance in that

lane and at no time did you observe that '"No Passing"
sign.

A No, sir. I was watching Mr. Neighbors.

MR. SACKEET: That is all.
MR. ROSENBERGER: That is all.

THE COURT: How sharp a turn did Mr. Neighbors'

car take when it crossed over the center line?
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What angle was his cqf at?

THE WITNESS: It was almost completely
broadside to me because when he started to
make his turn, I looked dbwn and locked my brakes'
and when I looked up again he was almost broad-
side to me and I tried to avoid him, and thét
1s when the front of the car hit him.

THE COURT: What angle was your car in when -
the actual collision took place?

THE WITNESS: My car was at a kind of angle
to his sort of -- not much angle but a little
one because I turned and tried to avoid it and -

THE COURT: Which way did you turn? |

THE WITNESS: Toward the service station.

THE CURRT: You turned left to try to avoid
the accident? : _

THE WITNESS: Yes. -I couldn't turn the
other way because I was almost over to the llne
and he was blocklng that much of the road. I
guess I would have turned over if I tried to go

the other way,

BY MR. ROSENBERGER ;

Q You made 100 feet of solid skidmark?
A Yes.
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Are you a slow reactor or fast in reaction

time or how are you?

A

Q
A

I guess I am average.
You are average?

Yes, sir,
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[Tr. pp. 247 1. 14 - 250 1. 22]

PLAINTIFF'S MOTION TO STRIKE
DEFENDANT'S EVIDENCE

MR..SACKETT; Judge, we have a motion at this
time to striké the plaintiff's évidence --

THE COURT: Not the plaintiff's evidence --

MR. ROSENBERGER: I join in his motion.

MR. SACKETT: To strike the defendant's
evidence on the ground that his own‘testimony shows

that he is guilty of negligence as a matter of law that

was' a proximate cause of this accident. His testimony

is that he didp't even know that he was going into a
""No Passing' zone and the evidence is clear that the
sign was there. It is equally clear that the accident

itself happened in a "No Passing" zone so that he was on
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‘the wrong side of the road in a 'No Passing' zone when
the accident occurred which is in violation of the |
statute which says you should not drive to the left

of a solid line, and there is no contradiction of

those facts that the accident happened in a '"No Passing"
zone where the defendant was on the wrong'side 6f the

road and the "No Passing' zone was in clear view.

 And on the defendant's testimony that he was out in

that southbound lane for 250 to 300 feet and didn't

‘complete passing that car until he was in a''No Passing"

zone that he was guilty as a matter of law as a proximate
cause of this accident and we move to strike the de-
fendant's evidence. .

MR. ROSENBERGER: The evidence shows the
defendant locked his wheels up 80 tQ-9O feet before that
solid 1ine and if this car had not pulled in front of
him there would not have been any collision. And the
point of the statute is you should not cross a solid
line on your side, andjthere is éome question why he
didn't see a "No Passing" sign but many of them you don't
see, But in any'event, when he was 80 to 90 feet away
this man starts passing him and, as he explained, he waé
watching that car, he had his brakes locked up so if

we had reaction time in there he was more than 100 feet
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away., Often times you get across a broken line into

a passing zone and can't get back as soon as you expect
and I say he is not guilty of negligence for being

in that position.

MR. SACKETT: The statute says not to drive
to the left of a solid line which is exactly what he
was doing when the accident occurred, which is the
purpose of having the highway marked. And the statute
says you cannot drive to the left of é solid line which
means if you are going to pass a car you have to do it
without driving to the left of a solid line which this
boy didn't do. There is no contradiction in the 
evidence he started to pass before he got to the 'No
Passing' zone but nothing kept him from completing
his passing befofe that because of - anything that the
plaintiff did.

THE COURT: The fallacy of your motion --
which I will have to overrule at this time -- is that
he was guilty of negligence being over the solid iine
bﬁt you have to show more than that on your motion.

You have to show that he was guilty of negligence as
a matter of law and that the negligence was a proximate
cause and I think it da a jury quastion. Hven 1€ I

assume for the sake of your argument he was gullty of
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negligence being over the line it is a jury. question
whether that negligence was a proximate cause of the
écciaent. |

MR. SACKETT: You can instruct the jury that
he was guilty of negligence in driving to the left

of that solid line and then still submit the question

of cause --

THE COURT: To strike the evidence I would

have to instruct them that he was guilty of negligence

which was a proximate cause.
MR. SACKETT: Yes, sir. If he wasn't

passéing in a 'No Passing' zone --

| THE COURT: That is one of those "if'" things.
To strike the evidence it has to be negligence and
cleér that it was a proximate causé. When we get.
to that point in the instructions that possibly cross-
ing a solid line was negligence, being over that solid
line was negligence, but they still have to believe
that that negligence was a proximate'causé and for that
reason I will overrule your motion. These motions are

interesting and quite close.




23
24
28

[Tr. pp. 250 1. 23 - 251 1. 12}

DEFENDANT'S MOTION TO STRIKE
PLAINTIFF'S EVIDENCE

MR. ROSENBERGER: The defendant by counsel

moves the court to strike the evidence of the plaintiff

on the ground that the plaintiff's evidence shows as a
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matter of law that the plaintiff was'guilty of negli-
gence invfailing to keep a proper lookout. and to see
that he could make the turn in safety, and thét negli-
geﬁce was a proximate cause of the collision which is
an absolute bar to a recovery in this case.

THE COURT: For the reasons already given
when you made the motion at the end of the plaintiff's
evidence I will overrule your motion. I am going to
let the jury decide on it and see what they dd.

MR. ROSENBERGER: We respectfully except

and object for the reasons stated.
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[Tr. pp. 7-A 1. 3 - 8-A 1. 4]

Plaintiff's Instruction No. 1 (Given as amended):

"The Court instructs the jury that ;£ the time and
place_of this accident it was the duty of the_defendanﬁ,
Moore, in the operation of the automobile that-he was
driving to use reasonable care to perform each of the

following duties:

"(1) To keep a reasonable and proper lookout for ot}

vehicles using the highway at that point;
"{2) To drive in a careful and pru&ént-ménner;
"(3) Not to exceed a reasonable speed under the
circumstances then and therg existing.

"(4) Where the highway was marked with a solid lins

+

immediately to the right of a broken lin=2, not to drive

«

his vehicle to the left ofvsych line;

"(5) Before passing or éttempting to pass the
plain%iff’s“vehicle proceeding in the same dirzction, to
give an audible warning with his horn or other warning
dgv;cé wnen necessary to insure safe operation.

"The Court further instructs the jury that these
vere contiﬁuing duties to be ekeréised wnen they would
be reasonable effective; and if the jury believe that

the defendant failed to use reasonable care to perform

any one or more of the foregoing duties and that such

~ LUy~
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failure was a proximate cause of this accident, then you
shall return your verdict in favor of the plaintiff

unless you further beslieve the plaintiff was guilty of
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contributory negligence.' -

[Tr. pp. 251 1. 21 - 253 1. 6] .
, - OBJECTION

MR. ROSENBERGER: The defendant by counsel

objects and excepts to the action of the court in

giving any instruction for the plaintiff on the ground

that the evidence shows that the plaintiff is nes

entitled to recover as:a matter of law. Now, speci-
fically, the defendant objects and excepts to the

action of the court in giving Plaintiff's Instruction

No. 1 on the ground that paragraph designated 4, the

‘statute is not applicable to the facts in this case

bécause the statute Sayé you shall not drive to the
left of the solid line, meaning you should not begin

to pass over that solid line, and the evidence in

this case is that he was driving on the left of the

solid line and that is not a violation of the statute.
If the statute meant what counsel for the plaintiff
contends, ﬁhen the statute should say that he should
not drive on the left of the solid line and that he
should complete his passing before coming to a solid
line which is on the right of a broken line. The
statute doesn't say that but that is what they say his

duty 1s under the statute --
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‘THE COURT: Off the record.
(Off the record)

MR. ROSENBERGER: 1In addition, the defendant

- by counsel objects and excepts to that part of paragraph

~

designated 5 which makes it his absolute—duty to give
a signal when it is necessary to insure the safe

operatibn. I think the proper construction of the

statute, since this ;s not a criminal violation charge,

~is that when it appears in the exercise of reasonable

care that 1t was necessary to insure safe operation.

The way it is written makes it an absolute duty as if

4t were a criminal violation.

[Tr. p. 8-A] o
Plaintiff's Instructiocn to. 1A (Refused -as offered

as amended):

’ < . -

* "The Court instructs the jury that as a matter of

" law the defendant, Too”e, was g*llty of negligence in

driving his vehicle vo the left of a soli& line immedi-
ately to tne right of a broken line and if you believé
that such negligence was a;prox1ﬁate cause of the acci-
dent, then you s'-"al1 return your verdict in favo; of the

plaintiff unless you believe thp plaintiff was guilty of

contributory ﬁeg’lvence.

~Y




[Tr. pp. 253 1. 7 - 254 1. 4]
OBJECTION
THE COURT: All right, No. 1-A 1s refused

as offered and as amended.

MR. SACKETT} We are not offering it as

‘originally offered, we are withdrawing it.

THE COURT: I will refuse it as amended.
MR, SACKETT: The plaintiff respectfully
objects and excepts to the action of the court in
refuéing Plaintiff's Instruction 1l-A on the ground
that the evidence clearly shows that the plaintiff
did drivé>his.veﬁicle to the left of a solid line,
that this is in violation of the terms of the statute,
that it does'constitute neéligénce in the Qiolation
of aﬂstatute and leaving for the jury as the only
remaining question for the jury whether that was the
only cause of the accident, and for that reason we
believe the jury should be so instructed. Ve also
state at this point in offering Iﬁstruction.l which

included sub-paragraph 4 we were not waiving our

objection to the court’s action in refusing 1l-A. 1-A-

was offered to show that the defendant was guilty as

a matter of law in driving to the left of a solid line.

We then offered 1 with paragraph &4 included.

2y
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[Tr. pp. 8-A 1. 19 - 9-A 1. 11]
Plaintiff's Instruction No. 2 (Given as amanded):

~such signal. And if you believe from a preponderance of

8 objects and excepts to the action of the court in
9 _giﬁing Plaintiff's Instruction 2 on the ground that

10 the plaintiff was guilty of négligence as a matter

11 of law in failing to see that he could move in safety.

"The Court instructs the jury that if you believe
from the evidence in this case that just before and at
the time of this accident, the'plaintiff gave é lawful
signal of his intention to make a left turn off of the
highway into Earl's Amoco Station, which signal was
plainly visible to the Defendwt, and that the defendmt |
saw 6r in the exercise of reasonable care should have

seen said signal, then it was his duty to use reasonable
care to keep his automobile under complete control to

avoid an accident resulting from a misunderstanding of

the evidence that the defendant failed to perfornm the
foregoing duty and that such failure was a proximate

cause of this accident, then you shall return your ver-

dict in favor of the plaintiff unless you further believe
+ : -

from the evidence that the plaintiff was guilty of con-

tributory negligence.”

[Tr. p. 254 1. 7 - 11]
OBJECTION

MR. ROSENBERGER: The defendant by counsel

\'2’(‘_&‘5/..
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reasonabtle ¢are, but also recasonably prudent action to

circumstances in time to take the necessary precaucion
to avoid danger, than he is as gullty of negligence as i:

e Po_. [ . . n
Fluinorii Tsoanssruchion o, 3 (Given):
"The Court instructs the jury that the duty to
exercise reasonable care to.kcep a propsr lookout re-

uires not only the physical act of looking with
q 24

avoid the danger that a proper lookout would disclose.
If a person looks and does not see wihat a reasonably

prudent person would have seen under the same or similar

he failed to maintaln any lookout.”

[Tr. p. 10-A]
Plaintiff's Instruction No. 4 {Refusad):

"The Court instructs the jury that at the time and
place of this accident, £he plainsiff had the right to
assumz that the defendant would nbt atteéﬁt to pass him

.in a no-passing zone, and to rely and act on such
éssumption until he knew, ér in the exercise of reasonab:
care. should have known otherwise.V

. OBJECTION
[Tr. p. 254 1. 16 - 24]

THE COURT: Yeah, the court refused No. 4.
MR. SACKETT: Plaintiff respectfully objects

to the action of the court in refusing Plaintiff's
Instruction No. 4 on the ground that the evidence
plainly shows that the'plaintiff made his turn in a

""No Paséing” zone and he had the right to assume that
no one would attempt to pass him in a "No Passing” zone,
and in this instance the ipstruction correctly states

the law, _ -2 49
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_ [Tr. p. 10-A] N
Plaintiff's Instruction No. L(a) (Refused):

single lane and would not move from'such lane until he

" had first ascertained that such movement could be made ir

knew, or in-“the exercise of reasonable cars, should have

known otherwise."

action of ﬁhe court in refusing 4-A for the same |
reaéons as 4, the plaintiff was making his turn in

a "No Passing' zone and he certainly had the right to
assume that the defendant would not move out of his

lane into an improper lane at that point.

"The Court instructs the jury that at the time and
place this collision occured, the plaintiff had the right
to assume that thez defendant would drive his motor ve-

hicle as nsarly as was practicable entirely within a

safety, and to rely and act on such assumption until he

~

[Tr. pp. 254 1. 25 - 255 1. 7]
. OBJECTION

THE COURT: 4-A 1s refused.

N

MR. SACKETT: The plaintiff objects to the

-21s0-
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. since the plaintiff as a matter of law should have

v

[Tr. p. 11-A 1. 1 - 7]
Plaintiff's Instruction No. 5 (Given):

"Thg Court instructs the jury that if you believe
from the evidénce in this caée that the plaintiff vas
operéting his motor &ehicle‘in a lawful a;nner and using
such care as a reasonably prudent person wouid have used
under the same or similar circumstancegz then he was not

guilty of contributory negligence as a matter of law.®

[Tr. p. 255 1. 9 - 18]
| OBJECTION

MR. ROSENBERGER: The defendant by counsel
respectfully objects and excepts to the action of
the court in giving Plaintiff's Instruction No. 5 on

the ground that it is not applicable to the facts

seen the car behind him in the exercise of reasonable
care. And under the circumstances in this case the
way the instruction is drawn indicates that the court

is of therpinion that the plaintiff used reasonable

care in the operation of his motor vehicle.

\ls/-
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[Tr. pp. 11-A 1. 10 - 12-A 1. 4]
Plaintiff's Instruction No. 6 (Given):

"The Court instructs the jury that where. the

defendant relies upon contributory negligence of the

plaintiff as a defense, such contributory negligence is

not presumed, but the burd;n'is upon the de fendant to
prove by a preponderance of the eviéence that the plain-
tiff was guilty of such negligence and that any such
negligence was a proximate cause of the accident; and
unlnss tho d°L°ndant proves ths éx1sfanca of suhh cen-
trluutory negl gence or unless any such Céuu ibutory'

negligence appears from the plain tiff's own evidence or
<

can be fairly inferrad from all the circumstances of the

case, then you cannot flnd the plaintiff gul ty of con-

tributory negligence.

oy

o whether the

ct

"And if the jury are uncertain as
plaintiff was guilty of contributory negligence, or if

you believe that it is just as probable that the

e
ct
e
w

plaintiff was not guilty of any such negligence as

that he was, then you cannot find the ﬁlaintiff guilty

of contributory negligence."
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[Tr. p. 255 1. 20 - 25]
o '~ OBJECTION

MR. ROSENBERGER: The defendant by counsel

respectfully objects and excepts to the action of the

~court in giving Plaintiff's Instruction No. 6 on the

ground that the plaintiff was guilty of negligence as
a matter of law and that such negligence was a proximate

cause'of the collision.

e
.l
.

[Tr. pp. 12-A 1. 7 - 13-A 1. 4] o
Plaintiff's Instruction No. 7 (Given as ame2nded):

"The Court instructs the jury that if from the

evidence and the other instructions of the Court you

find your verdict in favor of the plaintiff, then in

assessing the damages to which he is entitled you may

take into consideration any of the following items that

you believe from a preponderance of tne evidence to have

proximately resulted from the collision:

"(1) Any bodily injuries sustained and the nature

and extent thereof;

- "(2) Any disszbility caused by the injuries;

- m(3)} .Any physical pain and mental anguish suffered

bv him in the past and any which may be reasonably 2x-
7 Yy

pected to be suffersd by him in the future;
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- respectfully objects and excepts to the action of the

~ court in giving Plaintiff's Instruction No. 7 on

you questioning the expectancy itself?
I

"(4). Any expenses incurred for medical treatmzant

. and drugs and any medical treatment that will proktably
be incurred in the future treatmant of the injury
' Suspained;
n(5) Any loss of earnings in the past by reason
éf béing unable to work at his calling;
"(6) Any loss-of.earnings and/or lessening‘of

earning capacity that he may.reasonably'be expected to
‘sustain in the future.”

[Tr. p. 256 1. 2 = 25]
- OBJECTION

THE COURT: And Instruction 7 is given as

amended.

~ MR. ROSENBERGER: The defendant by counsel

damages on the ground that the plaintiff is not
entitled to recover damages on the ground that the
plaintiff's life expectancy was nof 19.1 years and
that the jury should not -- or is not 19.1 years
and’ the plaintiff is not eﬁtitleé to that instruction
because it is misleading.

| THE COURT: That is the correct number.’

MR. SACKETT: It is in the statute. Are

MR. ROSENBERGER: The plaintiff's expectancy
is 19.1 years and I also object to the duplication in

4.

- Su-




THE COURT: You are objecting to the whole
20 | thing? |
21 MR. ROSENBERGER: I don't fuss with the
22 number in the mortallty table but the gross number --
|
23 THE COURT: You said that was not his life
24_ expectancy?
25 MR. ROSENDERGER: That is right. |
. !
[Tr. pp. 13-A 1. 7 - 1l4-A 1. 3] ) _ .
7 Plaintiff's Instruction No. (C1V°W)
g : - "Phe Court instructs the jury that one wno 1is
9 'liable for negligently inflicting personal injﬁries on
10 - another is responsible for a1l the ill effects, which,
1 - considering the condition of health in which the plain-
12 tiff was when he recaived the injury, naturally and
13 ‘ necessarily follow such injury. A defondant’° 111b lity
- 14 ' i{s in no way lessenzd or affected by reason of the fact
15 that the injuries would not have resulted had the plain-
16 "~ ¢iff been in good health, or that they were aggravated
7. and rendered more difficult to curs by reason of the Iact
lsé " that he was not in good health. .
19 - TAnd if the jury beliete from a prepondarance of ths
20 " evidence that. the plaintiff, at the time of the accidenst
. "’. ’ .
21 was not in good health or was suffering_from a pre-
2 existing disability, and that this condition, if any,
23 made any injuries he may have received in the accident
2 rore seversz, or more aggravated, of more difficult to
25 : cure, then, if he is entitled to recover in this action,
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-time of the surgery and there is ﬁothing to show also

he may recover for such additional aggravation and

difficulty resulting from the accident, but not for any

pre-existing disability.”

[Tr. p. 257 1. 6 - 18]
I OBJECTION

| MR. ROSENBERéER: The defendant by counsel
respéctfully objects and excepts to the action of the
court in giving Plaintiff's.lnstruction 8 on the
ground that it is not supported by evidence and there
is no evidence to show he.would not have been injured
had he been in good health or‘as a matter of fact.
that the sprain could not have been treated propefly,r
because the treating doctor of the sprain said that
Myochrisine, which he continued to give the plaintiff,
was the same thing he had given him prior to the

.

that he wouldn't have been hurt if he had been in good

health. S o |

-2 56-
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Von Roy v. Whitescarver, 197 Va. 384, 89 S. E. 2d 346
~Brown v. Peters, 203 Va. 382, 117 S. E. 2d 695

‘Unger v. Rackley, 205 Va. 520, 138 S. E.-2d 1

Defenggnt's Instructicn A (Refusz2d): *

"The Court inStructs_the Jury that at the time and

place that this collision occurrad, it was the dﬁty of

‘the plaintiff to use reasonable care to perform fhe

following duties:

(1) To drive the car at a speed or in a manner so

‘as not to endanger the life, limb or property of any

person;

n.:

- "(2) To keep a reasonsble and proper lookout for
| Prof

other persons and veshicles using the highway so as to

~ avoid colliding with them; .

"{3) To see that he could turn in saPeuy btafore

s

. doing s0; and ‘ a6.1-216 (1)

”"(h) 10 'signal his 1ntent10n to turn before doing
SO for a distance of 100 feat by a signal plainly visibl

to the opsrator of anyvvehicle that may bte affected by
such movement. L6.1-217 (b)

"The Court f urther instructs the jury that if you
believe from a prerponderance of the evidence that the

plaintiff failed to parforn any one or more of his dutie:

and that such fallure was a prox1nate cause of thp

collision, then you should return a verdict in favor of

the defendant.”

- 4‘44—m—441n444 S
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action of the Court in refu51nv Instruction A, by leaving

[Tr. p. 2-A 1. 19 - 25]
, : EXCEPTIONS

MR. ROSENBERGER: Your Honor, if it pleasss, the

defendant by counsel, duly objects and excepis to the

]

o~

out Paragraph 1, which is the duty of the plaintiff to
drive his car at a spsed or in a manner so as not to

endanger the life, limb, or property of any person and

is applicable to the evidence as taken from the statute.
[Tr, pp, 15-3, 16-A] ) |

"doing ‘so; and

' s0 fo* a dlstarce of 100 feet by a signal plainly visible

Defendantfs Insftructicn 4 1 (u*'on av_ameqdedl:

#The Coart 1ns+ructs the jury uhat at the tlme.anﬂ
place that this collision occurred, 1t was the duty of
the plaintiff to use reasonable care to perforn the
following duties: -

"(1) To keap a reasonable and propar lookout for

other parsons and venicles using the. highway so as to
avoid colliding with them;
"(2) To see that he could turn in safety befere

*(3) To signal his int ention to turn before doing

o,

-

to the operator of any vehicle that may be affected by
such movemant.

"The Courtvfurther instructs the jury that i you
believe from a preponderance of the evidencs that the

plaintiff failed to perform any one or more of his duties

~2.85% -
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and that such failure was a proximate cause of the

collision, then you should return a verdict in favor of

the defendant.”

[Tr. p. 16-A 1. 6 ~ 14] s
Defendant's Instruction B (Refused): =

"The Court instructs the jury that at the time and
place that this collision occurred, it was the duty of

the plaintiff to use reasonabls care to opzrate his

motor vehicle in such a manner so as not to block or

-

obstruct the highway, and if you believe from a pregpon-~

derance of the evidence that he failad to do S0, and that!

such failure was a proximage_cause of the c¢ollision, ther!

you should return a verdict in favor of the defendant.!

[Tr. p. 3-A 1. 1 - 9]
EXCEPTIONS

‘The defendant, by counsel, objects and excepts to

the action of the Court in refusing to give Instruction

B on grounds it is the duty of the plaintiff to use

reasonable care to operate his vehicle so"as not to

block or obstruct the highway, and if he failed to do so,

and such failure was the proximate causz.of the collision,

then the verdict'should.be for the defendant on the

grounds that it is supported by the evidence, and it 1s

a propsr instruction.
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[Tr. p. 16-A 1. 17 - 24]

Defendant’'s Instruction C {Refused):

xThe Court instructs the. jury that at the tims and
placelthat this collisiqn occufred, the defendant had th
rignt to assume and to act and rely on the assumptioa tha
the plaintiff would not turn his motor vehicle in such a
manner as to impsde the use of the highway by others,

until he knew, or in the exercise of reasonable car

should have known, otherwise."

[Tr. p. 3-A 1. 10 - 20]
' EXCEPTIONS
The defendént, by counsel;'quects and excepts to
the action of the Court in refusing Instruction C,
because the defendant had the right to assume.and'rely
on the assumption that the plainﬁiff would not turn his
motor vehicle in such a maﬁﬁér as to impade the uses of
the highway by others until he kﬁew;vor in the exercise
of reasonable qére should ﬂaye known, otherwise. Tris
is nothing more ﬁhan the presuhption that anyone would
'obeylihe law, and that it was the obligation of the
plaintiff not to impede the highway in front of the

defendant.
w ¢
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Deferndant's Instruction D {Refused):

from the evidence that the defendant was operating his

"motor vehicle oparatad by the plaintiff suddenly turnzd

~on the hard surface in front of him and that the defen-

[Tr. 17-A 1. 1 - 15]

"The Court instructs the jury that if you believe

automobile in a lawful manner and was suddenly confronteg

with an emergency, without fault on his part, when the

dant, in an =2ffort to avoid a collision, acted as

promptly and in a manner such as a reasonable person

would have acted under the same or similar circumstances,

then the defendant was not guilty of negligencs, even
though you may believe that he did not take the wises
course or nake the wisast choice, and even though the

.

coursa followed actually caused ths collisicn, and you

should return a verdict in favor of ths dafendant.” f

[Tr. pp. 3-A 1. 21 - 4-A 1. 7]
= EXCEPTIONS ‘

The defendant, by counsel, objects and excepts to

the action of the Court in refusing Instructiom D on
the ground that, basad on the evidence of the plaintiff,
he was operating his automobile in a lewful manner. le

crossed the broken lines in an effort to pass, and

~260-
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‘not he used the wisest course in slamming on his brakss

10

1

12

13

_proximately caused by the negligence of the plaintifif o

while in that effort, the defendant suddenly turned in

front of him; and in an effort to avoid the collision,

he acted as promptly and in 2 manner as a reasonable

person would have. It was a jury issue as to whether or

and cutting to the left rather than cutting to the right

in an effort to go back into the northbound lane.

[Tr.”>17-A 1. 18 - 25]

Defendant '™ Instruction E {Refused):

"The Court instructs the jury that if you belisve
§nom the 2vidence that it is equally as probable that tha
collision was proximately caused by either one of two

causes, for one of which the defendant is responsible

and the other nhe is not, then the plaintiff has failed tc
carry the burden of proof and you should return a verdict

in favor of the defendant.”

[Tr. 4-A 1. 8 - 13]
EXCEPTIONS

The defendant, by counsel} objects and excepts to

tha action of the Court in refusing Instruction E which

would have submitted thz issue whether the collision was

w

the negligence of the defendant, and the Court should

have given such instruction.

Y
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[Tr p. 18-A] .
Defendant's InstrucUlon F (Given):

and raises no presumption of nevllaence. " The basis of

this action is negligence, which ths jury cannot infer

~derance of the ‘evidence that the defendant was guilty of

‘negligsnce, or if it appszars from the evidence that it

. verdict in favor of the defendant.”

T"The Court instructs the jury that the mere happen-

ing of an accident places no respon51b111ty on anyone

from the mere fact that the motor vehidies'collided.

You should not return a verdlct in favor of the p’alnuL-J

which 1s based on conjecture, surmiss or speculation as

to what you think may have happened to cause the colli-

sion, and 1f the plaintiff falls to prove by a prepon—v

-

is as probadble that tha defendant was not guilty of

negligence as that he was, or that it is as probable

ct
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not proximately causz the

collision as that it did, then you should return 2

[Tr. pp. 18-A, 19-A]

Defendant's Instrucsion G (Given):

"The Court instructs the jury that the defendant is

only liable for negligence which proximately caused the

collision, and if you believe from the evidence that the
defendant operated his motor vehicle in a lawful manner

and used that degree of care that a reasonable and pruder

DIUE
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plaintiff would continue to operate his car in a straighs

person would have used under the same or similar cir-

cunstances, then the defendant was not guilty of negli-
gence and you should return a verdict in favor of ths

defendant."

[Tr. p. 19-A] _
Defendant's Instructicn H {(Given):

"The Court instrﬁcts thé jury that if you-bélieve
from the_evidenceAthat at the time and place tﬁat this
collision occurrad, ths plaintiff failed tQ-give ar
signal o} his infention to'turn continuoﬂsly’fér a

distance of 100 feet, plainiy visible to the;defendant,

" before attempting to turn the car from U. S. Highway No.

29, then the defendant had the rignt to assume that the

course, until the dafendant knsw, or in the exercise of

[Tr. pp. 19-A, 20-Al
Refendant's Instruction I (Given as amended):

reasonable care should have known, otherwise."
"The Court instructs the jury that if both parties

to a collision have been guilty of concurring negligance

which continues to the time of the collision and thes

damages complained of, the law does not undertake to

balance the negligence of the parties to determins who
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~-of rasulted from some causes for which the defendant is

was most at fault, and if the negligence of both con-
tinued to the collision, then neither can reco&er from
the. other, even though you ma& believe f;om the evidence
that the negligence of one.was greater than the negli-

cgence of the other."

[Tr, p. 20-A 1. 8 < 19] |
Defendant's Instruction J (Given):

- "The Court instructs. the jury that you should not

infer that the injuries alleged“by the plaintiff were
caused in”the-accideﬁt, but the burdeﬁ of;proof is on
the'plaintiff to show by a preponderanﬁe of the evidence
the injuries sustained in the accident and the durgtion.

and extent thersof, and if you believe from the evidence

that it is just as probable that thé'injurias complained

not responsible as from some cause for waich he is

responsible, then you should not award damages for such

injuries.”

[Tr. pp. 20-A 1. 22 = 21-A 1. 3]
Defendant 's Instruction K (Given):

"The Court instructs the jury that the defendant 1is
not liable for any disabilities which the plaintiff had

before -the collision in question and it is not sufficient

~2kS5-
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that he prove that he has suffered or may at some

future date suffer from causes which as a mere possibil-
ity resulted from the collision.”

[Tr. p. 21-A]
Defendant's Instruction L (Given):

"The Court instructs the jury that the avarage

driver reaction time is 3/L of a second and at the
speeds listed a motor vehicle travels feet per secord as

follows:

SPEED IN

Miles Feet = Average Driver
Per- Per Reaction Timsz
Hour Second . In Feet
L0 58.7 L
L5 66.0 50 "

50 ) 73.3 - 55
55 80.7 61 "

[Tr. pp. 21-A 1. 20 - 22-A 1. 7]

Defendant's Instruction M (Refuzed as offered or am=nded):

- than the average. Life expectancy does not show the

A 2d

"The Court instructs the jury that life expectancy

may be considered by you as showing the probable duration!

of life of the average person. You should bzar in =ind

that some persons live longer and some persons live less

~2 6=
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It does not show the probable-duration of the plaintiff’s
life expsctancy. In considering life expectancy in this

case, you must take into consideration-that the plaintif?

was not in good health at the time of the collision and

life expectancy shows the life expectancy of the average

healthy person of the same.age as tha plaintiff”

[Tr. p. 4-A 1. 14 - 24]
" EXCEPTIONS

The defendant, by couns=l, objects and exzepts to
r

the action of the Court in refusing.Instruction M

‘dealing with evidence of life expectancy for ths reason

that counsel argued to the jury - plans to argue to tha

‘jury < that the plaintiff might expact to work another

ten years, and that they might multiply his earnings by
ten, which would add up to $34,000; and that was the

w
reason that the defendant thought that the jury sheculd

be told that any life expectancy varies yhen dealiﬁg

" with an average person in good health, and the plaintiff

admits that he was not in good health.

-
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[Tr. pp. 5-A 1. 4 - 6-A 1. 22]
OBJECTIONS TO DEFENDANT'S INSTRUCTIONS

MR. SACKETT: Your Honor, if it pleases, the
plaintiff, first of all, objects to the action of the
Court in giving any instructions for the. defendant on

the ground that the evidence showed as a matter of law

that the defendant was guilty of negligence that was a
proximate cause of this accident and that the question
of liability should not have been_submitfed to the jury
at all. S o

The plaintiff respectfully objects to ihe action

of the Court in giving Instruction A-1, or for the

~inclusion of Instruction A-1l, sub-paragrapa 3, which

>
-

9]

provided that it was the duty of thg plaintiff to u

.. reasonabtle care to see that he could turn in safety

before doing so on the grounds that under the circum-

‘stances of this case, there was no evidence from which

the jury could conclude that he didn't see that he could

.« 5

turn in safety. There is no evidence that he didn't see

°

« _
that there was no traffic approaching from the south,

that the way was clear to turn into the service station,
and that, in this case, where he was making his turn
from the no-passing zone, that this duty didn't apply to

anticipate the negligent act of someone passing or

,2‘(;"3‘.-
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from causes wnich is a mere possibility resulting from

_only two doctors who testified, was that the things that

‘covery was sought in this action were conclusively caused

attempting to pass in a no-passing zone and that the

jury shouldn't Be allowed to conclude that he had a duty
to anticipate the negligent act of somezone attempting to
paés him from the rear in a no-passing zaﬁe.

The plaintiff respectfully objects to the action of
the Court in giving Instructicn K, offered on bahalf of
the defendant on the ground that it 'is fepeﬁitive of
Instruction J, whiéh is the bur en of proof instruction,
and that it is a type of comment on the evidence invéayw
ing that it is not sufficient that ths plaintiff prove |

o

that he has suffered or may at somz future date su:

T
ierxl

the collision, because in this case there was no evidence

that these disabilities were.mere possibilities resulting

fe=

-y

from the accident. The esvidence conclusively, from the

Mr. Neighbors was now suffering from or from which re-

by the accident in this case and to allow the jury to
infer from Instruction K that some of them wsre proven

only by a mere possibility was a prejudicial act.

That's all.
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~ THE COURT:

verdict of the Jurv and to render judgment for ths
~defendant non obstante veredicto on thes ground that the

‘in ths diszbility

of the Court, in refusing to strike the evidence of the

[Tr. p. 52-A 1. 14 - 22] *
: JURY VERDICT

o®

Members of the Jury, have you arrived at any

verdict?

THE JURY: Yes, Sir, we have.

”We, the JLUy, on the issus jOihed, find in favor
I3
\ !

of the Plaintiff and assess damages at $45,00
(Signed) Thomas C.
[Tr. pp- 53-A 1. 8 - 55-A 1. 2]
MOTION TO SET ASID= VERDICT

MR. ROSENBERGER:

McGarry, Foreman

Your Honor, if it pleases, the

efendant, by counsel,(moves.the Court to s=t asids “the

4

..
Y

verdict is contrary to the law and ths evidence and
without evidence to suppor:t ittjor the action of thes Cour:
"._t«ﬁl-;~4(.‘-ﬂ.”-<<,,p /‘;/ / U

“and rafusal of evidence ovar the

objections and exceptions of the defendant; the action

plaintiff at the conclusion of %

arnd at the conclusion of 211 the evidence; the action of |
- .

the Court in grantinz the plaintiff’s instructions first.

[
3
(r
H
)
4

-
[0}
]
£,
d
v
(D]

for granting any instructions for the pla

ntiff's instructions

pe

action of the Court in granting pla

1, 2, 5, 6 and 8; and the action of the Court in
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- objeet in the case; that the jury misapplied the law and

.expectancy of earnings at the rate of $8400 per year

Z;’whlch dealt with the fact that there is no depth to

further ground that the verdict is an excessive andgse%el—

the facts which in part may be due to the argument of

counsel that the jury might multiply the ten year
wnlch relates to the Court's refusal to- g*ve Instruction

the life evpectancy of this'pafticuiaf péfson due’to the
fact that hé was in bad health when he was injured. And
they are our grounds, your Honor, for that motionk

Of course, the motion is in the alﬁefnativé'in the

Corslincli
event you ean—eredit that you should not render verdict

. .,é}v X LS
for the defendant on the - raAev-then ;o: those gounds
the defendant should have a new trizl for the reasons
stated
THE COURT: Will you wish tq:be heard further on this,
Mr. Rosenberger?
'MR HO ENB E'.ER: Yes, I wouid, your Honor._ ALl right,
you knoﬁ we had some questions that we didn't have time
to reo57ve during the discussion of instructions and on
the motions that you struck.
THE COURT: Will you-wish to have the record typz2d?

MR. ROSENBERGER: Yes, I think we should.

£y

THE COURT: 1If it is going to be heard further, I would

want the record typed.
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MR. ROSENBERGER: Yes, sir, I think so.

THE COURT: Well, suppose we set up a schedule,; then,
You have the record typed at once. |
ORDER REFLECTING JURY'S VERDICT
Filed March 1, 1974

This day came the parties, by their attorneys, and the defendant having
heretofore filed his responsive pleadings, the plaintiff replies generally thereto
and prays that the same be inquired of by the country, and the defendant iikéwise,
and thereupon, said parties demanding & jury, there came a jury, to-wit: Shirley
S, Harvey, Bar"ry Philmore Cook, Selena H. Delk, Kenneth P, Davis, Thomas
Charles McGarry, Anna D, Miles and Willlam E, Rittenhouse, who, having been
duly summonsed, selected, tried and sworn, accdfding to law, and having heard
the evidence of the i)laintiffa the defendant, by his attorney, moved the Court to
strike the evidence of the piaint‘xff on the.groxmd. that it is not sufficient in law to
support a verdict for the plaintiff again.st the defendant, which motion the Court
overruled, and the defendant, by his attorney, duly objected and excepted; and
the evidence h’éving been heard in full, the plaintiff, by his attorney, moved the
Court to strike the evidence of the defendant on the ground that the defendant was

gullty of negligence which was a proximate cause of the collision as a matter of

law, which motion the Court overruled and the plaintiff, by his attorney, duly ob-

jacted and excepted; and the defendant, by his attorney, moved the Court to strike

the evidence of the plaintiff on the ground that it is not sufficlent in law to support

a verdict for the plaintiff against the defendant, which motion the Court overruled,

- X2
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and the defendant, by his attorney, duly objected and excepted; and the said jury,

having heard argument of counsel and received the instructions of the Court, were

sent to their room to consult and consider their verdict and, after some time re-

turned inte Court and presented thelr verdict, written on a blank sheet of paper,

in the werds and figures following, to-wit: "We, the jury, upon the jssues jolned,
flnd for the plaintiff, Claude W, Neighbors, and fix his damages at $45, 000, 00,
Thomas Charles McGarry, Foreman," |
Where\ipong the defendant, by his attorney, moved the Court to set aslide

tﬁw verdict of itb?'le jury and to render a judgment for the defendant, non obstante
veredicto or, in the alternative, to grant the defendant a new trial, on the grounds
that the‘verdict:is contrary to the law and the evidence and without evidence to
support it; Eoﬁ the action of the Court in refusing to strike the evidence of the
pﬂaintﬂflat the olcor;cltz‘aion of the plaintiff's evidence and at the conclusion of all -
of the évide‘nce;“; for the action of the Court in admitting and refusing evidence over
the objection a;ﬁd exception of tﬁe defendant; for the action of the Court in granting
any instfuctior_jis for the plaintiff and specifically for granting plaintiff's Instructions
i, 2, 5, 6 and‘8 and for refusing defendant's Instructions 4, B, C, D, E and R;
and on the groaﬁnd that the verdict is excessive,

| The ¢ourt, not being advised of its judgment in the premises, takes the

motion under advisement,
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o © MEMORANDUM OPINION

Neighbors v. Moore :
In Circuit Court of Nelson County

Plaintiff was making a left turn into a filling
station on two-lane Route 29, and was struck by Defendant
who was in the act of passing him. The trial of Plaintiff's
suit for personal injuries on February 26, 1974, resulted
in jury verdict for the plaintiff in the amount of $45,00.00.
Defendant moved the Court to set aside the verdict and to
render a judgment for the defendant, or grant a new trial,

‘on the grounds that the verdict is contrary to the law and

the evidence and without evidence to support it, and principally
for the action of the Court in refusing to strike plaintiff's
evidence on the ground that plaintiff was guilty of contributory
negligence as a matter of law. The Court took the motion

under advisement, the transcript of the evidence has been

filed with the Court, and counsel have filed excellent briefs.

The Court has thoroughly studied this case, and is of

"the opinion, and so holds, that the conclusion is inescapable

that as a matter of law the plaintiff was guilty of negligence
proximately contributing to cause the accident. Therefore,
the verdict will be set aside and final judgment entered for
the defendant. : '

~

A Court is not required to believe that which is con-
trary to human experience and the laws of nature or which
is incredible; and where no reasonable men could fail to
deem the derelictions of a litigant as negligence and where
the causal connection between these derelictions and the
injury complained of 1is perfectly plain, the Court may .
withdraw these questions from the jury— there is no2 jury
question where reasonable minds may not conflict. Talley
v. Draper, 210 Va. 618, 622. :

In this case, plaintiff testified (T.138) that as
he got to the turn, he looked in the mirror and didn't
see anything, and further (T.163) that he looked in both
his outside and inside rear view mirrors, and {T.165)

LT~ - —



that he never saw defendant's car until it struck him.
Defendant left 100 feet of skidmarks in the passing lane
immediately prior to the accident; there was clear
visibility for about a quarter of a mile back from the
scene of tha accident to the top of a hill (T.1l65), and
when the collision occurred plaintiff's vehicle was
blocking the pa551ng lane of the defendant.’

Plaintiff had the duty under Code Section 46.1-216
to see that his turn could be made with reasonable safety.
It is plain frcm the plaintiff's own testimony that he
did not use reasonable care to see that his left turn
‘across the road could be made in safety, and about that
the minds cf reasonable men should not dlrfer. Schools v.
_Walker, 187 va. 619, 626,

"Although he testified that he looked in his rear
vision mirror andsaw¥w no vehicles, a car was not cnly
behind him but was in the act of passing him at the very
time when he made his turn to the left. It is therefore
clear that he did not look or looked carelessly. In
either event the result is the same; he failed to exercise
~a proper lookout under the circumstances." Matthews v.

Hicks, Adm'r, 197 Va. 112, 116.

" When a situation is open and obvious, one will not
be heard to say that he looked but did not see.” Russell
. V. Kelly, 180 Va. 304, 3038. See also Nehi Bottling Co. v.
Lambert, 196 Va. 949, 958, 959; Von Roy v. Whltescarver
197 va. 384, 392, 393.

Counsel w111 submit order so that I can 51gn it by
July 12, : .




FINAL ORDER OF COURT

Entered July 10, 1974

This day came s.he parties, by their attorneys, 2nd ths Court having.
maturely ﬁon,,xdered the motion of, the da*'sndant fora Judgment non obstan’ca
va?edicﬁzs, ar, m-tha aitamahve, to grank thé defandant ;. new tr_J;a.E, took -
ti.n:i'é_ Eo .clansider ébe?eo'f, and couﬁsel fél;.'botb pgrf:iss baving hefetoi"om
fﬂed brisfs in this matter and the Court having ccnsx eréd th; samz-a,: &nd '
ﬁow bemg of opinio:z that it is proper ia'all respacts 850 tov do, -f;;r the reasons
stated i_z'x't'c&é‘m‘emorandurn opinidn of the Court, which is filed I;xez-;ewltn and
; incorporatéd. hereiﬁ By reference; the Court doth sustain the motion of the
ds;'iendanvé, and it ia Consi_ﬁeréd by the _Coqrt' toat the» plaintiif t:e.‘ts anthing by
ﬁis mgti’bﬁ fbr judgment, but for his false clamor, | be in mercy,-- etc., and
that the defe.x‘.—xdané go thereof without day and raéoéew against the'plainu::: his
coata by‘ hzm about his defense in this behalf e&penc’..d, and the plamt"', by

his attefn@y, duly onjects and evcem:sa
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APPELLANT'S ASSIGNMENTS OF ERROR
Filed July 26, 1974

Counsel for Claude W. Neighbors, plaintiff, hereby gives
notice of appeal to the Supreme Court of Virginia from final
judgment herein entered on July 10, 1974.

Claude W. Neighbors does hereby set forth his assignment
of error as follows:

1. The Court erred in setting aside the jury verdict for
the plaintiff, Claude W. Neighbors, and entering up a final
jﬁdgment for defendant, James Douglas Moore.

2. The Court érred in ruling that as a matter of law
plaintiff was guilty of contributory negligence which was a
proximate cause of the accident.

3. The Court erred in refusing to strike the defendant's
evidence and in refusing to rule as a matter of law that the
defehdant was guilty of negligence which was the solé proximate
cause of the accident. | |

4. The Court erred in granting any of the defendant's
instructions on the issue of liability, namely defendant's
instructions A-1l, F, G, H, I, and L.

5. The Court erred in refusing plaintiff's instructions

l-a, 4 and 4-a.

A written transcript of the testimohy and other incidents

of the trial is to be hereinafter filed.
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APPELLEE'S ASSIGNME‘NTS OF ERROR
Filed July 29, 1974

TAKE NOTICE, that pursuant to Ruls 5:6 of the Rules of the
Supreme Court of Virzinia, the defendant, James Douglas Moore, by counael,

files his assignments of cross-erToF fo the ruling of the Court in the case of

Ciaude W. Neighbors v. James Douglas Moore, op this the 26th day of July, |

1974, ag follows:
(1) The admission of the foggy phbtograpbs in .e.vidence;

(2) The actlon of the Court in granting any instwétions for the
plaintiff and epecifically for granting pleintifi's Instructions Mos.

1, 5, 6 and 8;

{3) The action of the Court in refusing defendant's Instructions
B, C, I, T and M; and

{4) The verdict is excessive,
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