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BILL OF COMPLAINT
Filed April 30,1973
TO THE HONORABLE WILLIAM A. MONCURE, JR.,
JUDGE OF THE CHANCERY COURT OF THE CITY OF RICHMOND:

Your Complainant respectfully represents unto
the Court:

1. Fritz Sitterding died testate in tﬁe City of
Richmond, Virginia, on April 4, 1928, and his will was
admitted to probate in this Court on April 30, 1928, at which
time your Complainant, together with Fred B. Sitterding,,Jr.,
and William Sitterding qualified as Executors and Trustees.
Fred B. Sitterding, Jr., died in 1961, and William Sitterding
died on October 2, 1972, so that your Complainant is now the
sole surviving Trustee under the will of the said Fritz
Sitterding. A copy of the will of Fritz Sitterding is attached
hereto as Exhibit "A",

2. By Section THIRD of the will of Fritz Sitterding,
he aireéted his Executors to set aside from his estate and
hold as a trust fund $300,000.00. The pertinent provisions.
of said Section THIRD are as follows: '

>‘"THIRD: I direct my Executors to set aside
from my estate-and hold as a trust fund, Three
Hundred Thousand Dollars ($300,000), either in
money or in stocks belonging to my estate at the
valuation at the time of my death, and preferably
stock in the Life Insurance Company of Virginia.
In case any money 1is set aside from my estate as
a part of this trust fund, then my Executors as
_ Trustees are to invest the same in such securities
- as they may deem wise.

"The said Trustees shall hold the said trust

fund during the lifetime of my three children, and

until the expiration of twenty-one years after the

-2 <
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death of the last survivor of my said three children.
"I direct the said Trustees to divide the
income from the said trust estate quarterly among
my thrce children. In the event of the death of
any one of my children leaving issue, the share of
the income going to such child shall be pald to his
or her issue. In the event that any of my children
shall die leaving no issue surviving him or her,
then the share of the income of such child so dying
shall go to my surviving child or children, and the
issue per stirpes of any who have died leaving issue.
"At the expiration of the period of twenty-one
years after the death of the last survivor of my
children, I direct that the said trust fund shall
be divided per stirpes among the issue of my three
children."
3. The value of the trust corpus at this time has
increased from $300,000.00 to approximately $1,700,000.00.
4, 1In connection with the administration of the
trust created under the above provisions of the will of
~ Fritz Sitterding, your complainant requires the aid and
guldance of the Court as to (i) whether at the death of William
Sitterding a part of the share in the income theretofore pay-
able to him became payable to Cecelia Anne Maiorano Valentine
asfbenefiéiary under the will of Mary Ellzabeth Sitterding
Maiorano, (ii) whether certain attorney's fees incurred by
Cecelia Anne Maiorano Valentine in connection with an estate
tax deficiency assessed on account of her interest in the
trust may be paid out of her share of the principal of the
trust; and (i1ii) whether the shares of Cecelia Anne Mailorano
Valeritine and Agnes Sitterding Malorano in the estate are
subject to an attorney's lien in favor of Travis W. Poole.
5. Three children of Fritz Sitterding survived
him and became entitled to the quarterly distribution of
income of the trust. These were Agnes, Fred, Jr., and
William. Agnes died in 1959 unmarried and without issue,

and thereafter, the two surviving children, Fred, Jr., and

-3 -
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William, became entitled to the distribution of income.
Frkd, Jr., died in 1961, leaving three children surviving
him, namely, the Defendant Frederick B. Sitterding, IiI,
the Defendant Agnes Sitterding Maiorano, and Méry Elizabeth
;Sitterding, who thereupon became entitled to their father's
share in the quarterly distribution of income, no other child
of their father having theretofore died leaving issue then
su@viving. William died in 1972 without issue.

‘ 6. Mary Elizabeth Sitterding. died on March 16,
196u, unmarried and without issue, and her will dated May 4,

1962, was probated in this Court on March 24, 1964 at which
time, Thomas N. Gasque qualified as Executor. A copy of the
will of Mary Elizabeth Sitterding 1s attached hereto as
Exhibit "B".

7. As will éppear from ﬁhe copy of the will of
Mgry Elizabeth Sitterding, which is attached hereto, she
bequeathed to Cecelia Anne Maiorano Valentine, the daughter
of Agnes Sitterding Maiorano, the interest of said Mary
Elizabeth Sitterding in thé truét created by the will of
Fritz Sitterding.
8. Defendant Thomas N. Gasque, Executor under
the will of Mary Elizabeth Sitterding, and also the De-
fendant Cecelia Anne Maiofano Valentine have asserted that,
upon the death of William Sitterding leaving no issue, the
share of the said William Sitterding in the quarterly dis-
tribution of income of the trust became payable to Frederick
B. Sitterding, III, and Agnes Sitterding Maiorano, issue of
Fred B. Sitterding, Jr., and Cecellia Anne Maiorano Valentine
as legatee of Mary Elizabeth Sitterding, a deceased 1issue of
Fred B. Sitterding, Jr. |
v s
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9. The Suprenme Court of Appeals of Virginia, in
an earlier suit fbr aid and guidance in the administrétibn
of this trust, held that Mary Elizabeth Sitterding, at the
death of her father, Fred B. Sitterding, Jr., took.abvested i

interest in a portion of the share in the income which her

father had been receiving. The Court gave as onc of the ‘
reasons for 1its decision its finding that, upon the death of
FPred B. Sitterding, Jr., the will provided for thg establish-
mentlof a new class to receive his share of the ihcome, namely,
"his issue." If a new class were established at the death
of Fred B. Sitterdiﬁg, Jr., 1t might follow that a new class
would also be established at the death of William Sitterding.
Suqh new class would be the issue of Fred B. Sitterding, Jr.,
however, at the death 6f'w1111am Sitterding; Mary Elizabeth
' Sitterding having theretofore died would not be a member of
fhe élasé and no interest in William Sitterding's sharé in
the income would have passed to Cecelia Anne Malorano
Valentine under the will bf Mary Elizabeth Sitterding.

10. The only issue now living of the three children
of'Frit2181tterding, in addition to the Defendants Frederick
B. Sitterding, III, Agneé Sitterding Maiorano and Cecella
Anne Maiorano Valentine, are the Defendants: Frederick B.
Sitterding, IV, Patricia Anne Sitterding and Lillian Cecelia
Sitterding;“Who are the children of Frederick B.'Sitterding,
III. The Defendant Alma A. Sitterding is the Qife of Frederick
B. Sitterding, III, and the Defendant Michael J. Malorano 1is
the husband of Agnes Sitterding Malorano. All of said 1issue

and ‘the said spouses may now or hereafter have an interest in

the trust. -5 -
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11. Until the further construction of the will of
Fritz Sitterding by thils Court, yoﬁr Complninant,is not in a
position to pfoceed further with the administration of the
trust insofar as the distribution of income is concernéd.

12. A federal estate tax defici:ncy was assessed
against the beneficiaries of the éstate of Mary Elizabeth
Sitterding as transfereés of sald estate, with a substantial
paft of such deficiency being assessed against Cecelia Anne
Maiorano Valentine on account of the interest in the Fritz
Sitterding trust which passed to her under the wi;l of Mary
Elizabeth Sitterding. | '

13. Cecelia Anne Malorano Valentine has requested
your Complainant to pay out of her interest in the principal
of the Fritz Sittérding trust the atﬁorneys' fees in the
amount of $4,892.84 incurred by her in connection with such
tax déficiency assessment. |

.14, ‘Thé question of whether an interest in the
principal of. the Fritz Sitterding trust has vested 1n Cecelia
Anne Malorano Valentine was not decided in the pribr suit for
aid and guidance, and'unless such question is decided and -
this Court authorizés the payment of said attorneys' fees,
your Complainant cannot pay the‘same.

15. The Defendant Travis_w. Poole has gilven to
your Complainant written notice that, as attorney for the
Defendants Agnes Sitterding Malorano and Cecelia Anne
Maiorano Valentine, he claims an attornéy's lien/upon the
linterésts of said Deféndants in the Fritz Sitferding trust.
vHowever, the sald Defendants Agnes Sitterding Maiorano and
Cecelia Anne Mdiorano Valentiné have advised your Complainant

~ that Travis W. Poole no longer represents them.
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16. Ycur Complainant frop time to time must make
distributions ont of the trust to the Defcndants Agnes
Sitterding Malorano and Cecelia Anne Malorano Valentine;
it is therefore necessary that your Complainant be advised
as &o the ralidity of the 1ien claimed by Defendant Travis
W. Poole. | |

WHEREFORE, your Complainant prays that it may be
afforded the aiad ano guidance of this Court in construing
the will of Fritz Sitterding and particularly the provisilons
thereof relating to the time at which the income of the trust
will vest and (a) whether Cecelia Anne Maiorano Valentine
has an intereét in the share of the income of the:trust for-
merly payable to William Sitterding; (b) whether your Complainant
may pay the attorneys' fees of éeéelia Anne Maiorano Valentine
in the sum of $P,892.84 in connection with the tax deficiency
against the estate of Mary Elizabéth Sitterding, and that the
Court authorize the payment of appropriate fees and expenses
of your Complainant's counsel in bringing and conducting this
sult; and (c) upon what property, if any, does an attorney s

lien in favor of Travis‘w. Poole exist.

VIRGINIA TRUST COMPANY,
Surviving Trustee under the will
of FRITZ SITTERDING, Deceased

By

Counsel

Fielding L. Willlams .
WILLIAMS, MULLEN & CHRISTIAN
United Virginia Bank Buillding
Richmond, Virginia 23219

L
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I, FRITZ SITTERDING, of the City of Richmond, Virginia, being
of gound and disposing mind do make this my last will and testa- -
ment, hereby revoking any and all wills at any time heretofore
nade by me.

FIRST° I direct that all of my just debts and funeral ex-
penses be pald by my Executors, hereinafter named, as soon after
my death as is practicable. .

SECOND: I give and bequeath to my daughter, Agnes Sitterding,
all of my household and kitchen furniture, automobiles, books,
china, 'silverware, wesaring apparel, pictures and jewelry, except
nmy gold watch and chain and diamond and pearl stick pin which I
give to my grandscn, Fritz Sitterding. .

THIRD: I direct my Exccauo;s to set aside from ny estate '
and hold as a trust fund, Three Hundred Thousand Dollars ($300, OOO),
either in morey or in stocks belonging to my estate at the ’
valuation at the time of my death, and preferably stock in the
. Iife Insurance Company of. Vlrﬂlm.aa In case any money is set
aside from my estate as a part“of this trust fund, then my
Executors as Trustees are to ;nvest the sams in such securities
as they may deem wisa. -

" The said Trustees shall holdithe 'said trust fund during the
lifetims of my three children, and until the expiration of twenty-
one years after the death of the last survivor of my said three
c¢hildren. B :

I direct the said Trustees to divide the income from the said
trust estate qlartierly among my three children. In the event
of the death of any one of my children leaving issue, the share
of the incoms going to such child shall be paid to his or her
issue. In the event that any of my children shall die leaving
no issue surv1v1ng hin or her, then the share of the incomz of
such child so dying shall go to my surviving child or children,
and the issue per stirpes of any who-have died leaving issue.

' At the expiration of the period of tmenty;onp years after
the death of the last survivor of my children, I direct that the
- said trust fund shall be divided per stirpes among the issue of

my three children.

I authorize the said Trustees, from time to time, to sell

~any of the securities held by them, if they deem it wise: to do

so, and to reinvest the proeceeds im such other property, either
- real or personzl, as.they may deed best, without regard to
whether the securitiss so purchased are of that class of securities
conmenly known as fiduciary investmentsy and any propsrty so pur-
chased by the said Trustees shall constitute a part of the trust
fund, and be hzld and disposed of as is hereinbefore provnd do

It is my wish and desire'that the =aid Trustees chall have
full powsr and euthority to vote any of the securities belonging
to said trust fund, in favor of or agzainst any preposed merger
or concolidation of any of the Institutions .whose stock is held

EXHIBIT "A"
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as a wrt of the said trust fund, and to receive in exchang:

for eny of ‘the cecuritics held as a part of said trust fund the
scemdties of any other Inslitution or Coupany, with which the
same my be go nerged or concoll laved: My wich being that the
satd Trustecs, exercising ..]”.c.ir veet Judgrmant dn yospoet thereto,
shndl Yeve as full and connlote yv @ dn reopect to any such

car uhcmi ten, narger o exchonge of tho sadd trust fund or any
puriien thureef as I would or could have were I then living.

FOURTHs A1l of the balance of my estate I give, devise and
bequeath to be equally divided among my threé children.. In the
event Lrat ary of my children shall predsceaszs m2, leaving lssus
surviving, then T dircet that the share of ti @“.ild s dyir@
shall go to his or her issuc. -

-FIFTH: I nominste and appoint my two sons, Fred B. Sitterding,
and Wiiiiam Sitterding, and the Virginia Trust Company as Exscutors
of this my last will and testament, and I direct that they shall
not be required to give securdty, and that ro aprraisement be
rade of my estate. As comp neation for their services as Executors,
I direet that they be allewed the usual commission of five per’cen.,g'
vhich shall be equally divided tetween thems

I authorize and empower my said Exscutors, either as Executors
or as Trustees, to rotain any Investrzznt which mey come dmto their
harnds; or to sgell the eanz ard reinvest ths pracesdu in obther pro-
perty, and frem tims to tins to change such investmants. I also
authorize the said Exsecutors and Trustees to sell any of the real
cstate owned hy 2 at the tins of ny dea t'n, ir dzenzsd wicge to do
g0, &nd to reinvest the proceeds of sale in other propariy either
real or personsl and no purchaser of any sush real estate shell
be required to sse to the applicstion of the purchzze money.

Given undsr my hand and seal this 23xd day of June, 1926, -

| Fritz Sitterding (SEAL)  ~.

%iored sealed, published and decla,red
as and for hls last will and testement by

- Fritz Siticrding, in the presence of us, vho

in his presence, at his request end in the
presence of cne another, have hersunto set
our }*anas as atte sting mtnesseso

Walker Szott

To. C. Gordon
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2 :léW'

LAST WILL AND TESTAMENT

RI‘(}lh’HOND )
VIRGINIA ). S T
. In the Name of God, Amen. "" | .  =. o

I, Mary Elizabeth SLtterdlng, of Richmond Virylnia. being
of sound mind and memory and understandlng, and being under no
re§traint. knowing that eY?vyone must die, do hereby ordain, '
publish and declare this to be my last will and testament, hereby
revoking ali wills and instnqments of a testamentary nature here-
tofore made by me. no - _ -‘ :'

Ifem 1: I commit my soul to the Grécious God who gave it‘
and direct that my body shall pebdecently interred according to
the rites of the Cathedral Catholic Church of Richmond, Virginia,.
anh.that a suitable monument be érected tobmArk my grave, and that
all expenses incurred therefore, be paid out of my estate. |

Item 11: I w1ll and direct that my executor, hereinafter .

named, shall pay all of my- )ust debts with the- flrst money coming

intc his hands.

Item 111: I will, devise‘and bequeath to Father Joseph

Grazer, of Richmond, Vlrglnla, my large dlamond ring for the “

.

excluqlve purpose of puttlng the said dlamond ring on his chalice,

this is to go to him-upon the condition that he be ordained as

;t to him before mj death,
Item 1V: I will, devise and bequeath to Father Phillip

Gallegher my diamond ring which is shaped in the fovm of a croas
upon the exclusive direction that it be placed on his chalice,

If this ring is not placed on his challce. then it will go along

with the corpus of my estate,.

EXHIBIT "B"

a Catholic Priest and upon the further condition that I have not gi

ven
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lten Ve I will, divise and bequea to Father Georje Gormley

iny mahogany writing desk and tho chair that goes with it as well
3 the hurricane lamp which I keeb besid it with the sincere hope
that it will aid him in‘his great calling.'.

Item V1: I will, devise and bequeath to the Little Sisters
bf the Poor of Richmond, Virginia all of my linens, persbnal
clothes and other personal effects of a similar nature,

Item V11: I will, devise and bequeath to my bgloved Uncle,
William H, Sitterding, my hand painted punch bowl. However, if
1¢ predecease me, then I will and direct that it shali go to my
{iece, Cecelia Ann Maiorano,

Iten Vll;: I will, devise and bequeath to my beloved brother
Frederick Sitterding, 111, my mahogany Queene Anne arm chair
covered with needle point and my two hurricane lamps that he has
told me he liked. |
Item IX: I will devise and bequeath to my beloved gister,
hgnes Maiorano, my diamond bracelet and diamond ring which she has
in her posséssion at the time of the making of this, my last will
and testament, for her lifetime, At her death,‘I wili, devise
hnd bequeath the said diamond ring and diamond bracelet to my belob
viece, Cecelia Ann Maiorano. | |

Item X: All tﬁe rest; residué'and remainder of my property,
real and presonal, tangible and ihtangible, wheresoaver situate,
and hcwsoever held, herein referred té as my Residuary Estate,

T give, devise and.bequéath to>my.Niece; Cecelia Ann Maiorano,
1ith the exception of those things heretofore specifically

hamed or which I hereafter exempt.

Item X1 I Specifically will, devise and bequeath to my
beloved Hiece, Cecelia.Ann Maiorano, her heirs and assigns forever

hny and all rea; estate, stocks, bonds, équities or any

— —- —
—

1£%
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othor thing or thinps of any value, which is remaining at my

death which I recieve from my Grandfather, Fritz sitterding's

cgtate.

Item Xll: If I should.die hefore I recieve_ﬂzﬁpeblstirpes.

inheritance from my GCrandfather, Fritz Sitterding's estate; then-
I will, devise and bequeath to my beloved Niece, Cecelia Ann

Maiorano, her heirs and asslgns forever, the entire per stirpeg

amount, including stocks, bonds, real estate or equities which '

—

my estate is entitled to recieve from my Grandfather, Fritz

Tat

;TR

Item X111: I will devise and bequeath the following shares
of stock to the hereinafter named beneficiaries:' :

(1) The Cathedral Catholic Church of Richmond, 54 shares
of Virginia Electric and Power, Company, Common stock,

(2) Cathedral Central High -School, located at Floyd Avegue“
and Brunswick Street, in Richmond, Virginia, 120 shares of Air
Products, Inc., Common stock. ‘ .

(3) Little Sisters of the Poor of Richmond, Virginia, 1,060
shares of the Home Erewing Company, Inc., of Richmond, Virginia,
Common stock. , '

(4) Mildred Branch, my maid, 36 shares of Morgan Guaranty
Trust Company of New York, H¢

(5) To the Saint Peters Catholic Church of Richmond, Virginia

212 shares of Texas Eastern Transmission Corporation, Common
stock. ' .

'(6) To Frederick Sitterding, 1V, son of my brother Frederick

Sitterding, 200 shares of First and Merchants National Bank, Commo!
stock, ' :

(7) To Patricid Sitterding, daughter of my brother Frederick
Sitterding, 117 shares of Sabre-Pinon, Corporation, Common stock.

(8) To Lillian Sitterding, daughter of my brother Frederick
Sitterding, 2,000 units of United Western Trust. . _

"Item X1V: I hereby nominate constitute and apboint Thomas
Nelson Gasque, of Richmond, Virginia, as executor of this, my
last will and testament, and I direct that he shall recieve Ten

Per Cent (10%) of the total value of my estate as his fee for
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!
being the excutor of this, my last will and testament, Thia'is
to specifically include Ten Per Cent (10%) of the amount of the
tate ‘'which I will recieve from my Grandfather, Fritz Sltterdlng <
es%ate, aod which passes through this, my last will and testament,
I direct that he shall serve as my executor without bond. If for
anﬁ reason he shall not oualify as such, then I dicect that |
last will and testament, and that he shall recieve the same Ten
Per Cent (10%) as heretofore set forth above for acting as my

executor, and further I direct that he shall serve without bond.

] ‘i. In witness whereof, I ‘hereunto set my hand and seal thls

274 :
i3 - -
; 4= ey ek ey, tltit.

Signed, sealed, published and declared by Mary Elizabeth

olttcvdlng as and for her last will and, testament 1n the presence

of us, who in her presence, and of each‘other at her request,
he&e,subscrfbed our names as'witnessesf (The sentence‘of the wfll
peginning "In Witness" having been read alohd}to us all' together
and in the presence of the testator,) This will.being‘cohtained‘on

four typewritten pages.

Hiehael J. Maiorano, my brothepr-in-law, shall be excutor of this my

A

2, /fﬁmm ” %/mum 500 ;Kéum; /L&MM g

1,'@/, . Address 52’5/5/ HMM@ /PZ//

L

3. ;4M4m¢a Z//é[éﬂé‘/éf 5 A= 373@&&4@:&4@_
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ANSWER OF THOMAS N. GASQUE, EXECUTOR OF THE
ESTATE OF MARY ELIZABETH SITTERDING, DECEASED

Filed May 24, 1973
This day came Thomas N. Gasque, Executor of the Estate of Mary Elizabeth

Sitterding, deceased, by counsel, and for his answer to the bill of complaint
filed against him in this cause says #s follows:

l. That he admits the dlegations as set forth in paragraphs 1, 2, 3, 4, 5,
6, 7, 8, 11 and 13 all as set forth in the complainant's bill of complainf.

2. That he denies the allegations and conclusions of law as set forth in
paragraph 9 of the complainant'’s bill of complaint and amplifies as follows:
The Supreme Court of Appeals in an earlier suit for aid andvguidance in the
administration of this trust held that Frederick B. Sitterding, III, Agnes
Sitterding Maiorano and Mary Elizabeth Sitterding and thus Cecelia Anne

Maiorano Valentine, her legatee, took a vested interest in all the income from

this trust as a member of the new class created at the death of Frederick B.

. Sitterding, Jr., son of the tesfator who died leaving issue, but that each

was only entitled tdvthe presenﬁ enjoyment of 1/6 of the income. The right

of each to the other 1/6 was subject to be defeated sy the condition

precedent that William Sitterding die leaving issue, sﬁch issue would have been
a new class entitled to the share of the income He had been receiviﬁg, which
event never did occur. Since William Sitterding died without issue there can
be no other class. There is no gift over except to the class existing already,
namely Frederick B. Sitterding, III, Agnes Sitterding Maiorano and Mary
Elizabeth Sitterding or Cecelia Anne Maiorano'Valentine, her legatee. The
1/3rd vested interest of Mary Elizabeth Sitterding in all the income subject
to the above mentioned condition precedent, whichAnever occurred, was passed
by her will to Cecelia Anne Maiorano, her legatee, bécAuse the Supreme Court

of Appeals in the aforementioned previous case clearly held that Mary Elizabeth

Sitterding did not have to surviﬁe William Sitterding or anyone in order to take.
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That he denies the allegations as set forth in paragraph 10 of the

inant's bill of complaint alleging that all of the said issue and the

spouseg may now or hereafter have an interest in the trust. The word issue

as used in the will of Ffitz Sitterding is a word of limitation, thus refers

to the

issue of a child of the testator who died leaving issue, namely,

Freder;ck B. Sitterding, III, Agnes Sitteiding Maiorano and Mary Elizabeth

Sitterding, none other. Cecelia Anne Maiorano Valentine merely qualifies as

a take

not by

r by virtue of the will of Mary Elizabeth Sitterding and as her legatee

virtue of being an issue of Fritz Sitterding or the issue of a child of

the teLtator who died leaving issue., Others may qualify to take an interest

in thiL trust only through their respective ancestor or spouse, not as an

issue of Fritz Sitterding or the issue of a child of the testator who died

leaving issue,

4y

That he admits the allegations as set forth in paragraph 12 of the

complainant’s bill of complaint and amplifies as follows: The Internal

Revenue Service ruled that the Estate of Mary Elizabeth Sitterding, deceased,

had a|vested interest in not only the income, but also>the principal of the

trust|created under the will of Fritz Sitterding by virtue of the ruling of

the Court of Appéals in the earlier suit for aid and guidance in the admin-

istration; that this vested interest in said trust passed to Cecelia Anne

thus

MaiorEno Valentine by the will of Mary Elizabeth Sitterding, deceased, and

as subject to estate taxes; that when such estate taxes were not paid, a

deficiency was assessed not only against Cecelia Anne Maiorano Valentine but

also |against Thomas N. Gasque, as Executor of the Estate of Mary Elizabeth

Sittérding, deceased, as transferees of the aforesaid vested interest in‘said




trust and that a settlement of this deficiency was consummated when said

executor satisfied forever all estate tax liabilities against the estate of
Mary Eli%abeth Sitterding, deceased, Cecelia Anne Maiorano Valentine, her
legatee, and the executor, as transferees of this vested interest in the income
and prinéipai of the trust created under the will of Fritz Sitterding.

5. That he admits the allegations as set forth in paragraph 14 of the
complainént's bill of complaint, with the following amplification. In the
earlier ;forementioned suit for aid and'guidance, the question of whether

‘Frederick B. Sitterding, III, Agnes Sitterding Maiorano and Cecelia Anne
*Maiorano Valentine, as legacee of Mary Elizabeth Sitterding, deceased, had

a vested interest in the principal of this trust was not decided by the Court
of Appea@s in order to avoid the assessment of estate taxes thereon until the
principal of said trust was actually distributed.

6. That he admits the allegations as set forth in paiagraph 15 of the
complainant's bill of complaint, but amplifies by saying that Travis W. Poole
has withdrawn any claim to an attorney's lien herein. -

7 tfl‘hat he admits the allegatibns- as set forth in paragraph 16 of the.
complainant's bill of complaint, but amplifies by saying Travis W. Poole has
withdrawn any claim to any attorney's lien,

Wherefore, this defendant prays that the Court ADJUDGE, ORDER and DECREE
that (a) Frederick B. Sitterding, III, Agnes Sitterdiﬁg Maiorano and Cecelia
Anne Maiﬁrano Valenciﬁe, as legatee of'Mar& Elizabeth Sitterding, deceased,are
entitled to 1/6 of the income of this trust formerly payablg to William

Sitterdihg now deceased (b) that they also have a vested 1/3rd interest in the



entire principal of the trust created under the will of Fritz Sitterding in

order to rvoid a multiplicity of suits and to permit the complainant to pay
- not only the sum of $4892.84 for attorney's fees as prayed for, but also to
permit th% complainaﬁt to pay for any future attorney's fees including
appropriéte fees and expenses of the complainant's counsel in bringing and
conducting this suit; to orderly administer the trust here involved, and to

permit this defendant executor to properly administer the Estate of Mary

Elizabetﬁ Sitterding, deceased.

THOMAS N. GASQUE, EXECUTOR OF THE ESTATE OF
MARY ELIZABETH SITTERDING, DECEASED
— -

’ ,,ﬁi;:;Z:iT::;:’q ///}b~
-”" Travis W. Poole
601 Mutual Building
Richmond, Virginia
Counsel

[ .
I cextify that on May 23, 1973, a copy of the foregoing answer was mailed

to each pf the parties at their respective addresses as shown in the bill of
complaint filed herein and a copy to Fielding Williams, Esquire, Williams,
Mullen & Christian, United Virginia Bﬁnk Building, Richmond, Virginia 23219,

counsel of record for the complainant.

"‘4fTJu\) |

Travis W. Poole
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VIRGINIA:
IN THE CHANCERY COURT OF THE CITY OF RICHMOND

Filed June 1, 1973

Fritz Sitterding's Surviving Trustee ) - '
- ") JOINT AND SEVERAL ANSWER
' ) * OF FREDERICK B. SITTERDING,
V. ‘ ) "'III, ALMA A. SITTERDING,
‘ } FREDERICK B. SITTERDING, IV,
) AND PATRICIA ANN SITTERDING
) .

The defendants Frederick B. Sitterding, III, Alma A. Sitterding,
Frederick B. Sitterding, Iv, and Patricila Ann Sitterding, for answer

to the [Bill of Complaint in thls cause state as follows:

l,‘ They admit the allegations of paragraphs 1, 2, 3, 4, 5, 6,
7; 9, 10, 11, 12, l3'and l6_of the Bill of Complaint.

2] They are without information as to the allegations of para-
graphr%'of the Bill of Complaint. ,

3; With respect to the allegations of paragraph 14 of the Bill
of Complaint they allege that, regardless of whether the Court deter-
mines the question of the vesting of an’ 1nterest in the principal
of thettrust in Cecelia Anne Maiorano Valentine, this Court may
author%ze payment of"’ the attorney s fees referred to in paragraph
13 of the Bill of Complaint from the trust estate because the legal

controversy necessitating the fees involved the taxability of an

»interest'in the'trnst‘estate'and3_accordingly, was a proper charge

againstrtheltrnst:estate; These'defendants'allege'that payment of
snchjattorneyﬁs fees.from the principal of the'trnst’estate‘shOuld
belauthorized by,this Coﬁrt.:'

b, 'They'are withoﬁt:information'as,to the allegations of para—v

graph 15 of the Bill of Complaint. |




WHEREFORE, these defendants pray that the Court adjudge, order

and decﬁeé'(i) that Cecelia Anne Malorano Valentine has no interest

in the'éharé'of the‘incomé'of thé'trust“formérly payablé to William
Sitterding, and (i1) that-thé‘sﬁrviving Trustéé‘bé authorized bo pay
attorney s fees in the sum of $4, 892 8M as recided in the Bill.

i Respectfully submitted
FREDERICK B. SITTERDING,‘III
ALMA A. SITTERDING
FREDERICK B. SITTERDING, IV
PATRICIA ANN SITTERDING

Of Counsel
Alexander W. Neal, Jr.
Thomas. $. Word, Jr.
McGuire, Woods & Battle

1400 Ross Building -
Richmond, Virginia 23219

Counsel for Frederick B. Sitterding,-
ITI, Alma A, Sitterding, Frederick B.
Sitterding, IV, and Patricia Ann
Sitterding B

i ' CERTIFICATE

I tertify that on June 1, 1973, I mailed a copy. of the fore-
going answer to Fielding L. Williams, Esquire, counsel for the
complainant.
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VIRGINTIA:

IN THE CHANCERY COURT OF THE CITY OF RICHMOND

i VIRGINIA TRUST COMPANY,

"\ Surviving Trustee under the

' Will of Fritz Sitterding, deceased, Complainant
© V. : -

. FREDERICK B. SITTERDING, III, et al, Defendants.

JOINT AND SEPARATE ANSWERS OF CECELIA ANNE MAIORANO VALENTINE,
AGNES SITTERDING MAIORANO AND MICHAEL J. MAIORANO

Filed Jyne 6, 1973

TO THE HONORABLE WILLIAM A. MONCURE, JR.,
JUDGE OF THE CHANCERY COURT OF THE CITY OF RICHMOND:

The defendants, CECELIA ANNE MAIORANO VALENTINE, AGNES

iSITTERDING‘MAIORANO'and MICHAEL J. MAIORANO, for their Joint and

" Separate Answers to the Bill of Complaint exhibited against them,

reserving the right to amend same if they be so advised, Answer
and say:
1. These defendants generally admit the allegations of

the Bill of Complaint with“the exception of the allegations

{ contained in paragraphs numbered 9 and 10 of the Bill of Complaint

» which allegétionS'are,denied.m

'

2. These defendantsiggreé thaé the Supreme Court of

. Appeals held in an earlier suit for aid and guidance in the

administration of this trust, that MARY ELIZABETH SITTERDING, at
the death of her father, FRED B. SITTERDING, JR., took a vested

interest in the income which her father had been receiving, but

! denies that at the death of WILLIAM SITTERDING a new class of

beneficiaries was or might be established and'alleges that the
income which WILLIAM SITTERDING had been receiving should now be

paid equally to FREDERICK B. SITTERDING, III, AGNES SITTERDING
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MAII:ORJ\NO and CECELIA ANNE MAIORANQ VALENTINE, said‘rj_ght to.
ineome having become vested in FREDERICK B. SITTERDING, III,
AGN?ES SITTERDING MAIORANO and MARY ELIZABETH SITTERDING in
aceordance with the’ Supreme (ourt of Aprw:als decision referred to
herein and that thereafter no new class was established by the
deeth of WILLIAM SITTERDING, since he died, without leaving iseue.

: 3. These defendants affirmatively allege that CECELIA
AN&E MAIORANO VALENTINE held a vested interest in the income and
principal of the trust created under the Will of FRITZ SITTERDING
by virtue of her legacy under the Will of MARY ELIZABETH
SITTERDING. That as a result of said legacy, she held a vested
interest in the income from said trust being received by WILLIAM
SIfTERDING, subject only to being divested of said interest by
issue surviving WILLIAM SITTERDING. Said life tenant having died
'without leaving issue, CECELIA ANNE MATIORANO VALENTINE is now
entitled to receive her»one—third share'efrsaid income and she
isialso entitled to receive one-third of the principal upon
.dietribution of same, twenty-one (21) years folloWing the death
of WILLIAM SITTERDING. |

4. These defendants further allege that AGNES MAIORANO

'SITTERDING held a vested 1nterest in the income and pr1nc1pal of
',the trust created under the Wlll of FRITZ SITTERDING. That she
ftherefore held a vested interest in the income from said trust
being received by WILL;AM SITTERDING, subject only to being
,diﬁeSted of said interest, by issue, surviving WILLIAM SITTERDING.
Sald life tenant having died w1thout leav1ng issue, AGNES
MAIORANO SITTERDING is now entltled to receive her one-third
share of said income and is also entltled to receive one-third of
thevprlnc1pal upon dlstrlbutlon of same, twenty one (21) years

:follow1ng the death of WILLIAM SITTERDING.
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5. These defendants deny that the defendant TRAVIS W.
POOLE is entitled to an attorney's lien upon the interests of
£hesé defendants and affirmatively allege that he is not entitled
. to réceive any attofney's fees from these defendants other than
"fees?which are presently being paid to him or accrued for his
, beneéit.
: 6. These defendants join in the prayer of the Petition
'requésting the Court to approve payment from CECELIA ANNE MAIORANO
: VALEN&INE'S share of the principal of the FRITZ SITTERDING trust

attorney fees in the amount of $4,892.84 incurred by her in

her interest in said trust.

- connection with a Federal Estate Tax deficiency assessed against
WHEREFORE, these defendants pray that they be protected in

’ |

|

_ theiﬁ interest in the trust created under the Will of FRITZ
SITTERDING §nd.that such other relief may be afforded them as to

equity"ﬁéy ééem.meet and the notice of the case may require.
! ) CECELIA ANNE MAIORANO VALENTINE,
! - AGNES SITTERDING MAIORANO,
! ' and MICHAEL J. MAIORANO
i

i Nicholas A. Spinella
Spinella, Spinella & Owings
P. O. Box 8596

- 5421 Patterson Avenue
Richmond, Virginia "23226

D Filkps -Dunve €, 1773
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VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND, DIVISION I

VIRGINIA TRUST COMPANY,
Surviving Trustee under the
will of FRITZ SITTERDING,
deceased,

V. .

FREDERICK B. SITTERDING, III, et als

ANSWER OF INFANT DEFENDANT AND PERSONS UNBORN
DEFENDANTS BY GUARDIAN AD LITEM

Filed October 15, 1973
The defendants for answer to the Bill of Complaint says that

by reason of their status as defendants non sui juris, being an

infant, and persons unborn, as stated, they are incapable of un-
derstanding the matters involved in this suit and ask that no de-
cree be entered in their prejudice.

LILLIAN CECELIA SITTERDING, an Infant,
and Persons Unborn Who May Have An
Interest in the Subject Matter

BYQD?‘\/.ZIH.QUJ;‘_‘ ........
0f Guardian ad litem
1200 Ross Building
P. 0. Box 1122
Richmond, Virginia 23208

" CERTIFICATE OF SERVICE

This is to certify that I mailed a copy of the foregoing

Answer to Fielding L. Williams, Esquire, Attorney for the Complain-

ant, Williams, Mullen & Christian, United Virginia Bank Building,
Richmend, Virginia,323208; to Travis W. Poole, Esquire, Attorney
for Thomas N. Gasque, Executor ofbthe Estate of Mary Elizabeth
Sitterding, deceased,iGOi_Mutual Building,_Richmond, Virginia,

23219; to Alexander W. Neal, Jr., and Thomas S. Word, Esquires,
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! S aog VA, Q6L — . _SQPRME’ Covnr Case

Presents 4l of the Justices.

!
|

TEOMAS N. GASQUE, EXECUTOR, ETC., T AL.

OPINION BY JUSTICZ C. VERNON SPRATLRY,
-v- Record WNo. 6457.  Staunton, Vae Sept. 8, 1967, :
|

FREDERICK B. SITTERDING, III, ET AL., ETC.

FROM THE CHANCERY COURT OF THR CITY CF RICHVOHD;
: Willism 4. Honcurs, Jr., Judge.

: F§Zt3'$1ttgrd1ng of the city of Richmond dled testate

on April 4, 1928, at the age §t 7;;(.His will was duly prbated;'
aﬁdWilliam Sitteréing,‘Fred B. Sitterding, Jr., sons of the
tes&ator, and Virginia. Irust Company quélif;ed.aé.executors and
tru?teeslthereﬁnder.. | | | |

. Fritz Sitterding, heréinaft#r aesignateé as.ﬁestafor,
left sﬁ}éiv;ng him three éiilgren:' Agnes, Fred B. Jr., Willism,
and'three‘grandchildrené FrediB; 111, Mary Elizabeth andvAgngs,

children of Fred B. Jr. | | o

.
i

Testator's daughter, Agnes, died May 9, 1958, ummarried
and without issue. Fred B. Jr.; testator's son, died in July, 1961,
survived by his three childréh above named, the grandchildréh of

the testator. Agnes, the daughter of Pzed B. Jr., later parried

Kichsel J. Maiorano. William sitterdina, testator's son, now 76




3 App. 24

f"ears of aga, is merried and without fssue. o

A conflict arising over the distridation of certain funds

|
‘II

i
*bf the surviving executors and trustees, we are asked on this
|

cppaal to construe the will of the tostator, espacially the pro-
vigsions of tha third paragraph thereof, the pertinent portions of
| .

which; here designated as (a), (b), (e) and (d) (fLor tho'pﬁrP°30'°f

coavenient reference) are ag follows:

(a) “*THIBD: I direct my Ezecutors 0 sat agide from.ny'
estate, and hold as a trust fund, Three Bundred Thousaad Dollars
(3300,000), » *'*, v | |

(b)  "The said Trustees shall hold the said trust fund during
the 11fet1ma of ny three children, and nntil the expirastion of

tucnuy-one years after the death of the last snrvivor of ay sald

three children. . .
{e¢) "I d@irect the seld Trustess to divide tha incoma from the
szid trust’ostaté‘gugzzgxzz amoné ny thres children. Jn tho ovent

In the event that any of my children éhall dle lsaving mo isste

surviving him or her, then the share of tha income of such child ‘so

_ Aying shall go to my surviving child or children, and the issue paz
g;iggﬁg of any who hava diod leaving issue. (Emphasis added.)

{d) Mit the ex»iratien of the.period of tuenty-one yesra aftJ

1594

ithe death of the lagt survivor of my children, I dirsct that the
aaid trust fund shell de divided ngz,szzxngg anong the 1ssna of zy

tarea children.
Pritz sitterdiag left an ostate appiaixe&nat .

£2,728,316.89. After meking two sbébﬁfic'beqﬁbsts‘gfvpgrsonal'




;"“"Y Elizabeth Sitterding : : . Agxnes §1;tnr ing ¥aloraps
{aied A90%, without issue) LT - :

App. 25

property, one to his daughter, Agnes, and the other to a grandson,
snd providing for the trust fund of $300,000, ha'iafi”the»buik of
his a?tate'to his three childrent Agnss, Fred B. Jr. and Willism.
The vélue of the principai of the trust egtate, in ).pru,'tmé'j‘,9 wa g
approzimately 31,847,000.

Mary Rlizabeth Sitterding, granddaughter of thé testntop,
died iestate on Harch 16, 196k,~unmarried and without issue. ,In,‘_
hsr will she beqﬁeathed her entirae 1ntq:?st 1h'the estate 1of{ by
nar grandfathei to her niece, CécalAQ Anne Halorano, thé infént
daughéer of Agnes Sitterding Malorano. '

The following chart uay be helpful for referencet

Ammes Sitterding \?\\ oW tttording
(died 1958, without Issue) N S alive, without 1ssue)

-

' Fred B. Sitterdinz. Jr.
| 3@3};?7?§3T73§L£L1B1*":

(dled 1928)

zﬁﬁﬁlia_&nnaimxummxx;

- 3
IR TR T O

Frad B, Sitterding, Iii

- q o

Upon the death of Fritz Bitterding, his three children,
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Agnos,jFred and William bacame entitled to and were paid the
quarteﬁly distribution of incoma of the trust. After the death of
Agnes,itho daughter of tastator, the testator's two surviving
children, Fred, Jr. and William thereafier becane qntitled to and
wars ehch paid 1/2 of the quarterly distriduntion of income. Upeﬁ
the do%th.of Fred, Jr.; in 1961, his ihree childreh, Frederick B.
III,.A%nes S. Maiorano and ¥ary Elizabeth becams ehtitled to and

were paid their father's share in the quarterly distritution of

Thomaé N Gésque qualified és.axecutor,of the will of
Mary Elizaboth Sitterding. William Sitterding and Virginia Trust
CGmpahy, snr#iying trustoos under the will of Fritz sitterding, re-
fused to 'pay to him, ;or'the'benefit of Cecglia inne Malorano, 1/6
of th@-incame-trom_the trust. The rerusal.gaye rise io this prd— |

ceéﬂin?o

i in Aprii, 1965, the surviving trustees instituted this

proceeding against William Sitterding, Frederick 8. Bitterdinz, III,|

Alma A. Sitterding, Frederick B. Sitterding, IV, Patricla Annu

Sitterding, Lillien Cacolia Sitterding, an infent, Agnes Sitterding

%aiordno, Michael J. Maiorano, Caceliz Anne Mziorano, an infant,

Thomas H. Gasqua, executor of the estate of Mary Elizabeth Sitterding

e

5]
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docoaseﬁ, and the unborn igsue of Fritz Sitterding.
'j The bill alloged that the complainants belleved "it was
the inﬁontibn of Fritzs Sitéérding, as expressed in his will, that
n0 interest in cither the income or principal of the trust fund
would Yost in any beneficiary until 21 years after the death of the
last surviving child-or;.the testatof;'and Fthat tventy-one yeafs
afer th@ doath of William 3itterding, the trust estate will vest,
Dam ﬁ&%zggﬁ, in the then living {ssue of the children of Fritz
*tteréing.“ They fgrther alleged that mntil tﬁe eourt construed

4ha yiil, they wore not in a positiom to proceed with tha ad-

ministration of the trust insofar as the distribution of incoms is

'
i

ccncerfed,_ncr in é positi&n to know'who.is, or will do entitled
to o vested interest in tho trust. Theyiprgyed for "the aid and
guidaqco ot.the court in cOnsﬁruing the will of the téstaior, qnd
partiéularly tha provisions thereof rglating7to the time at vhich
the iﬁcoma énd fha principal of the trn#t will vestf”

Thomas H. Gasque, exacgtor, in his anSVer;la11egad that
his decedant bequeathsd to Cecelia Anne Maiorano a vested interaest
in ﬁhe irust eétate, and that Fritz Sltterding; tesﬁator, intended,

\
a8 expresaed in nis will and trust, that Hary Elizabeth Sitterding

and tha othar 1ssue ot the children of Fritz Sittarding, the testatc
J . . .

Ty
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| toke a vested interest in the principal and income of the aforesaid

trust froa the date of hisldeafh." Ho prayed that the court hold

that the estate of Mary £l11zabeth Sitterding, daéaased, took a

vested interaest in 1/3 of 1/2 of the income of the trust estate,

and "a 1/3 vested interost in 1/2 of the principal of the said trusf,

with the right or'enjoyment of tha said principal belng postponed
until 21 years aftér the death of‘william Sitterding, the last |
surviving child of tha teatator; and thaf the two.surviving
cﬁildrén of Fré#; Jr.'ﬁobg 11k¢>§e§téa ;states.'

Agneé-ﬁiitérding Malorano ;nd her huéband filed aﬁ 
ﬁnswor similér té tha£ ot.da3que, executor, and Willigm 2. Sitter-
ding, .Fred Sitté?ding, 111, his wife and adult ehildren in theirf
ansvers took tié same.positicn as that ofvfhé surviving trﬁsfees.'

The guardians 51 1in‘a of Lillian Cecelia Sitterding, an

V4
infant, the anbora issue of Fritz s&ttarding, and Cecslia Anne

¥aforano, an infant, filed the usual gnswers snbmitting the interest
of the infants to the protection of the cant.
Cver the objection and excsptioﬁ of Thomas N. Gasque,

crecutor of the estate of Mary Elizabeth Sitterding, Agnes Sitter=
ding Malorano, Hichael J. Haiorano, and Cecelia Anne Haiorano, by

her guardian gd litan,the chancallor haardvevidance showing the

.°§° DR




opinion that 8(N)o 1nterest,1n:thb income from or principal of the
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type of man Pritz 8ittording was, his background and his elose
relationship to his family.

The chancelior held, for reasons set forth in his written

trust created by section mumbsred THIRD of the will of Fritz

Sitterding has vested or will vest until tweaty-one (21) years

B78T 10 4u o the last to dlo of the thres children of said
Fritz Sitterding," and so adjudged, ordered and décreed.
AgneQISitterding Maiorano,“ﬁichaei J. Maiorano, her
husband, Thomuas ﬁ. G#sque, axecutof;;f tﬁe~gsta£e of ﬁary Elizabeth.
Sittérding;lahd.Cecelia Anne H#iorano, ;n;inrant; by her guardain
83 liggm, hereinafter referred to-asvappeliagfs, objécted énd'
excepted to the éction of the court. ?hey thereafter 6btained this

i
appe#l.-

% .Appenants contend tmﬁ the provisions of the will are
frae;from ambiguity, and that the intention of the testator is
clearly shown by the language he‘usgd.  They further say that if
thara be any ambiguity, the rule favoring the early vesting of
estates should bé applied. Manyﬂcases and authorities aré'citad
rsla&ing tofhat‘rnle. -V o

Since we £ind that the will, gk writton, is elear and un-




|
!
:
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t
i
i

'
1
i
i
i

;
i
i

{

| frou the trust, 1t is not necessary to consider any other rule of

, cg;strﬁction,Norhextrinsicdavidencq,,

| Qing was an intelligent and successful businessman,'and say that

"It 4is obvious that tha will wag drawn by a skilled draftsman.

| datermina what the testator meant by what he said in the wili. 'if

App.30

..,

anmbiguous as to the vesting of the right to rocoivo_thq 4pcome

 The parties agree that the primary duty of the court is

1o sscertaln the intantion of a testator froa the whole of his |
i i .

will, énﬁ the words'ﬁsed by him. They &lsc sgree fhat Pritz Sitter~

R e

"The primary significance of mords should ordinarily
attaeh and does attach; unless it is manifest from ths will

ftself that other dennitiéns' are intended. Weight and meaningu
must ba given %o every word nsed ir they make any sense at all.
%one afe to be d@leted and none added, for men maike their own
vills, nor shonld;;e,search out obscure‘or:reconﬁite possibilitiaa.
in sixzpléfwofds”.‘.ﬂ:: m Ve m, 160 Va. 373, 376, 168 3. B.
%52, ‘\5’5

- #In econstruing a will the object is to ascertain and

tae meaning of the words 1s plain. there 13 no roow for constrnetion

A?Ju
Noyd v. Eaneld *, 199 Va. 357, 360, 99 $. B. 24 619 mm Y.

.i | . v"'~8-f ;7_: .' 2:TQIT

*

[ B9
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Lnarqa' Exaentor, 123 Va. 711, 97 S. B. 336; Chavis v. Myp

190 Va. §75, 58 5. Z. 24 881. '

Ag Mr. Justice Holt gaid in dady v. Staisrs, S2nras

160 Va., at page 378: “(X)o will has s brothor.® We can but

censirue the words of a testator as used by him. Decided cases

a7o of 1ittle value except where they are based on facts similer

to;the Cagse under review.
: T

f Cuideqd by'the foregoing ﬁrinciples, we will consider'__

I
Pa raﬂraph threa of the will, sentencs by sentence. In it the
uestator disposed of the income from the trust quite differently -
Srom his disposal of the principal both as to the time of disé |

{ributlion and as to ths beneficiaries,

| In subparagraph (b) of the trust provision, he preseribed

thefduration‘of the trust. Subparagraph (¢) deals solsly with in-

sorp from the trust, and direocts how, to whom, and when that incomo

é‘—.——u—&

shall be paid. In subparagraph (d), he directed the time when and %«

1
!

whoq the princinal of the trust fund shall bde distributed‘upon the
1 ,

termination of the truss.

Tha will of Fritz SItterding designated a_#laés of persong




|
|
l
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ontitled to receive immediately tho income of the trust. This
class consisted of the testator's children, Fred B. Jr. and his
broﬁher and sister. The will also provided that the right of sach

o said children to rocsive incoue should terminate at his or hor

Upon the death of Fred B. Jr., the will provided for the
2stablishuent of a new class to receive hls share of the incomge-

that is, "his {ssue.®™ Thus, upon Frod B. Jr.'s death, the right ta

IR

a ghare of the income from the trnstveétate vested in right and

possession in Fred's daughter, Mary Elizabeth--a grandchild of the

e e

ﬁcgt@toé--she qualifying as a member of the second class designated

ig\t#g_w}llffgﬁth_her brofher,m?;ed B. III and her sister, Agnes,

i

xi%n?gt gnyvrestrictipn, eondition'or“limitgﬁiqywyhatéygr,.
{ . The wili; as we have said, prpvides}expresély-thgt'tha
right of oaéh of the testator's ghilﬁzga tp recaive inccenme shall
¢case upon the gﬁilﬁlé death. Furthermore, the wi}l contalins a
gift—ove?vupgﬁ the death of 3 gnild. The second sentence of sub=-

paragraph (¢) (the income-giving paragraph) provides in language

simple end elear that: “In the eveat of ‘_the @eath of any one of my

children leaving issua, the share of the income golng to_such

chllé shall be paid to hislqglh9r ;§§gg,“ that is,(upod'the happen=

a.lo.'”ff,:;"




|
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ing of the named event, tha share that the decsased ghild of
tostator received immodiately bdefore his or her death--"shall be

raid to his or her issue.” The third sentenca provides for the

“dozth of & g.,:_m of testator without issue, and directs that such

(RS- R

¢hild's share shall go tq'?he‘t;stator's surviving child or
chiidren, and tha 1asue_ngx_3zixgg§ of iha testator's deccasad
chi;drenf H

The will does not dif&ét that'thé right of a grandenlld

to recelve income shall terminate at. the grandchild's death; nor

‘aoss it comtain any gift-over of a share of income that vestad-in a

7
/

zrandchild in his or her 1ifetizc.

i

The second and third sentencas of subparagrapn‘(c) {the

right to receive incoras bothvsantencss‘refar only to the doath 6f
a ghzlﬁ. Even ir 1t should-ba seen £it to infer that the testator

intended grandenild's share of income to eease at her d@ath--bhnt

isy, not to be payable to her estate, or to hor legates—-lary

-~

Elizébath's share atill cannot be payable to har Uncle W1111am an&

'to her brother and sistar (as held by the trial courb) bacuueo the

will provides no gift-over of Maryzzlizabeth's sharg‘of inceme.

Thus, if Hary Elizabeth's right to receive & share of the income

incoze-giving paragraph) provide only for the termination of & c,iiégg
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torminated at her death, such income would fall into the residuary

clauﬁe of the will {(vhich obviously was not the festator's in-

tantion) or it would b held in limbo until the corpus ig distribuy

able’ 21 years or more in the future (which obviously was not the

zestator's intention).
In the fourth parzgraph of his vill, the testator dis-
poseh of the residue of hic estate as follows:

.~ "FOURTH: A1l of tha balance of my estate I give, davise
an% bequeath to be equally divided among my three childrea. In
the eveat that any of my children shall predeceasa me, leaving

ssue surviving, thea I direct that the share of the child so

[N

4ying shall go to his or hor issue."
] Manifestly, this ¢lause shows that the testator d4id rot
intend to die intestatse as to any portiOn‘of}ﬁa estate.

" In order to reach the same conclusion as that of the

fchan¢ellpr'belov;’we must add a sentence that does not appear in

the @illz #In the event that any of wy grandchildren shall die '
l¢caving no issue surviving him or her, then the share of the iacome
of such grandchild so dying shall go to my surviving child or

ehildren, and the issue par siirpes of any who have dled leaving

issuc." without such z secntence, there ig no termination, and no

gift~over of ¥ary Ellzabeth'é\share of incame at'héf‘death, with

oz without}issué.f o
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‘It nesads no arguzent or authbrity to show that wg have

mo rizat to add such a sentence whick the testator did not uso.

| Tn2 ho fatended to make such a provision, he could have readily

cona g0 at the time when ne made provisiou for a gift~-over upon

doath of any of his clildren who might die "leavinﬂ ne issue

,;.".v

strviving nim or her.
Yo, thorefors, held that Hary Elizabeth sitterding's
vegted right to receive income from the trust did not terminate

«t her death, but WaS & property right, which she could ang aid

e vmarerap 2

e =

/ .

bequsath Under her will.
T

Appellees agvue that the testator,_hy directing that the

trust endure 21 years bsyond the death of all bis ohilaren, and by

"si*g the worda "igsue” anﬁ "per stirpes” in % the trust clause,

zenifestad his 1ntention to linit the bepsfitg of the trust strictly

to future generaiions of his 1ssge,_mindfulwofﬁthawrulemagainst,J
perpe uities. Th;s_is_gggg}y speculatiqg_g:ﬂccnjactnxa;_gnd"neithor

bculasion nor conjecture may be substituted for the intention of

e ettt e e e ]

the testator clearly ahown;by tne language ha employed.

We h_ve confined our eonsidaration of the will to the

i AT Ty

e nep g 50 Ty A

ast*ons Who are the beneficiaries entiuled to the—prasent en?o -

B e i) o r e i

[ i

mont of the incorma from the trast fnnd? Tha 1mmedi&tc distrihution

am—y—

o At e T 4 Lty R T A
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the prineipal is not before us. The time for its distribution

set in subparagraph (d) of the trust clause, that is, 21 yedrs l

or the death of the last surviving child of the testator.

P O

The decreo of the trial court is revefsed and set

dey, and a final decree‘will ba here entered, adjudying thai

| £ssue of Frod B. Sittording, Jr., namaly, Frod B. Sltterding,

, ¥ary Eligabeth Sitterding and Agnos Sitterding Halorano,

cived under the will of Fritz Sitterding a vested inlerest in

e— e ot

hare of the incoms of the trust érggggd_nnﬁa:mﬁna”;aid will, z2ad

v Mary Elizabeth Sittording's right to receive 1/3 of 1/2 of

1 income 4id not terminate 2t her dgaph;_but ¥as & property

ight which she could and 4id bequzath to Cecelia Anme Haiorano.

follows that Cacelia Anne-Maiorano,jFred'B. Sitterding, IiI,

ignas Sitterding Maforano are each entitled to the presant

liright and poséossion ofﬂ1/3 ofillz of the said income payable

rLeTlye
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VIRGINIA:

Fritz|Sitterding's Surviving Trustee

Frederick B. Sitterding, III,
‘and others '

OPINION OF HONORABLE WILLIAM A. MONCURE, JR.
Dated April 3, 1974

A brief rec»ital of the fact; will suffice, inasmuch as the
legal questions arise from the wills of Fritz Sitterding’ (1928) |
and Mary Elizabeth Sitterding (1964), a daughter of Fred B.
Sitterding, Jr., who had died in 1961. Agnes, the only daughter
of Fritz, the testétor, had died in 1958, intestate, unmarried
and without issue. The first suit arising from the will of
Fritz, the .testator. sprﬁng from the will of Mary _E.lizabeth,-

in which she bequeathed to her'niece. Cecelia Anne Maiorano, .

whateyver interest or right she may have, or subsequently acquire,

or become entitled to, under the will of her grandfather, Fritz
Sitterl‘ding. .

The Supreme Court, in Gasque, Executor of Mary Elizabeth

e

Sltterdlngv. Frederick B. S1tterd1ng, III, and others (1967), 208

Va. 2L)6 determined that upon the death of Fred B. Sltterdmg. Jr.,
the will of his father ("the testator") created ' a new class" to

receive Fred, Jr.'s share of the income, vwhich class the court

1 ‘described as "his issue', and that Mary Elizabeth took a "vested" . .

interest in the share, which her father had been receiving, and that -

l
i
i

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND, DIVISION I.
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Mary Elizab eth owned an income interest in her grandfather's
trust estate, which she could dispose of by her will, and that
undeér Mary Elizabeth's will Cecelia Anne Maiorano (now
Valentine) received the vested income of Mary Elizabeth Sitterding
| in Fritz's trust estate. It happened that Cecélia was, and is,

a niece of Mary Elizabeth, being a daughter of her sister, Agnes
Sitterding Maiorano.

Since that decision(in 1967), William Sitterding died on
October 2.. 1972, without issué. ‘The testator's will preovided for the
devolution of the income from the trust estate upon the deaths of
his children, with issue and without issue. Agnes had died in 1958,
intestate, and without issue. Fred; Jr., died in 1961, surviveci
by Fred, 111, now living, Agnes Sitterding Maiorano, now living,

and Mary Elizabeth, the above mentioned testatrix, whose

The Supreme Court was considering the following sentences
from the Third paragraph of the will (Third (c) in the opinion):
"I direct the said trustees to divide the income
from the said trust estate quarterly among my three
children. In the event of the death of any one of my

children leaving issue, the share of the income going
to such child shall be paid to his or her issue." '

|

|

\

|

death occurred in 1964. '
The child's share ‘then under consideration by the court

was that of Fred, Jr., (who had died in 1961), and from which

Mafy Elizabeth, the testatrix, had been receiving her one-third

boftion. which the court declared to have been vested in Mary .

Eliiabeth. Which, by her will, passed to Cecelia Anne.

The next sentence in the same paragraph /¢) regarding:

the death of a child without issue is as follows:
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'"In the event that any of my children shall die
leaving no issue surviving him or her, then the
share of the income of such child so dying shall
go to my surviving child or children, and the issue
per stirpes of any who have died leaving issue."
In the first quoted clause, the share passing to a child

survived by issue shall be paid to such issue. The court held

thiat a class was thereby created, namely Fred, Jr.'s issue,

upon the death of Fred, Jr. Upon.t};e latter’s death, his
daughter Mary Elizabeth had become vested in right eirid_
possession of an interest in the incémg formerly receivablé

by her father, as a member of thev .s-écond class aloh‘g with

her brother, Ffed, III, and her sister, Agnes, "without

any restriction, condition or limitation whatever', to u's'e the
language of the o;;inion.

The last quoted sentence frorr-m the Third.“‘paragraph'
provides that upon the death of a child without issue the share _

of that child shall pass to the testator's surviving child or

children, and the issue per _stirpes ;6f any ch‘ild who may. have

died leaving issue. Mr. Justice Spratley declared that the

will does not direct that the right of a'grandchild té receive income:
shall terminate upon the death of that grandchild, and thit the wi 1l
does not céntain a gift-over of a share of the income that had

ested in a grandchild in his or her lifetime, and that her share

<

clannot be pay;able to her brother and sister, Fred, III, and Agnes,
because the will did not provide a gift-over of her share upoﬁ

her death. It can therefore be said that the langua ge of this last
quoted sentence does not provide or require a gift—éver upon the
death of a child of the téstator. the only essenﬁal difference in the

two sentences being the survival or non-survival of issue. Again,
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the new class has been affirmed or re-created with the same
component members, Fred,IIl, Agnes S. Maiorano, and
t
Cecelia Anne Valentine (nee Maiorano), as the legatee of Mary
Elizabeth's share.’
Mr. Justice Spratley said (page.213):

""The immediate distribution of the principal is

not before us. The time for its distribution is set

in subparagraph (d) of the trust clause, that is,

21 years after the death of the last surviving child

of the testator."
The language of the wiliux"eferred to inlthe quotation is:
"At the expir.ation of the period of twenty-one
years after the death of the last surviving of my
children, I direct that the trust fund be divided
per stirpes among the issue of my children. "
He stated (on nage.211) that the above quoted Sentence from
the will directed (a) the time when, and (b) to whotn the. princivpal
of the trust fund should be paid. Also, that the disposition of the
income was quite different from the "disposal" of the nrin'cipal,
taoth as to the time of dist ribution and as to thevbeneficiaries. The
deciaration by the learned jurist that the death of Fred B., Jr.,
_created a new income-receiving class, i. e., "his issue" (referring
to Fred B., Jr.) followed the statement that the distribution of the
_mcome should be ' qulte differently from that of the principal as |
to both t'nrne and benefic’iaries".
The opinion of the Snpfeine Court held.-that the vtill was
clear and unamfni'guous as to the fight to receive ineome, and that
consideration of rules of construction would be unnecessary. It

may be said, with considerable force, that the distribution of the

principal is even less subject to artificial rules of construction.
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The testator had not once, but twice, declared in Article Third

n extremely clear and plain language that the trust fund should

e

be held "until the expiration of twenty-one years after the death
of the last survivor of'" his children. As in the case of the
imcdme. as declared in the opinion, neither construction nor

vidence is needed to ascertain the intent of Mr. Sitterding.

o

See Boyd v. Fanelli (1957), 199 Va. 357. As stated, he specified
the duration of the trustvéstate and to v&hom it should be distributed
upbn its termination (page 2141).“ It éhéuld not be overlooked that
the trust estate w-as only dne—ninth of the gross e.state; It can

be conjectured that Mr. Sitterding desired to safeguard his
descendants from want by aésgring to them a trust .estate for the
period permitted by the Rule against Perpetuities.

‘The Supreme Court; noting that the immediate distribution

of the principal was not before the court, declined to determine

- to whom the principal of the trust should be distributed, contenting
themselves with the observaﬁon that the time for its distribution
would be 21 years after the death of the last surviving child of

" the testator. I cannot draw any conclusion therefrom th# the
coux;t .felt that the ultiméte distribution of the corpus should follow
the .ciistribution which it made of income. There is nothing iﬁ the
opinion to indicate that the court's declinatiqn to determine the
disposition pf the corpﬁs vw;as. or could have .been, influenced.by
any consideratién of the _t;.x'.conseqﬁ ences of such det.ermination.
The joint and separate answers of Cecelia Anne and her

mother, Agnes S. Maiorano, and Michael J. Maiorano (husband -

of Agnes and father of Cecelia Anne) allege that Agnes is now
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¢ntitled to a vested interest in one-third of the income of the
érust estate and one-third of the principal upon the distribution
thereof at twenty-one years following the death of William
S1tterd1ng. Their answer further alleges that Cecelia Anne

'i\s entitled to the same interest, as a legatee of Mary Elizabeth. -
Mary Ehzabeth's executor, in his answer, ‘alleges that Fred, III,
Agnes, and Cecelia Anne are each entltled to one- sncth (1/6th)

Qf the mcome formerly payable to W_1111am (makmg one-third

in all to each of the‘m.), end that each has a vested one-third
ifnterest in the entire prineipal of the trust, but he does not allege
a_ny' date fo;‘ its distribntion. The joint and several answers

of Frederick B., III, his wife 'end adullt.children pray that
Cecelia Anne has 'no‘ interest in that portion oAf the income formerly
paid to. William.

.Ae above steted. it appears that Cecelie Anne is entitled
€o one-third qf the incoﬁe formerly x.'eceived by her great-uncle,
\éVilliam, which will be added to the portion receivable by ner as
a legatee of her aunt, Mary Elizabeth, meking one-.third of all
<§)f the income of the trust estate under the proper construction

of the will of the testator and under the decision of Gasque.

.

It fufthen appears that Gasque extended Mary Elizabeth's
fncome interest, hence Cece'lia Anne'e, to tne termination. The
i:ncome interests, all of th-em, must tenmina]:e when 'the trust
éstate is divided, 21 years after William's death. .

To neneat for emphasis, the testator said twice in Article
'i‘hird. the second and fourth paragraphs (both unnu?nbered),‘that
nis trustees should hold hisA trust estate until the expiration

"of twenty-one years after the death of the last survivor of'" his
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children, at which time it should be divided. Thus, he pin-

pointed the time for the termination of thg trust estate. In
the fourth paragraph he directed how the trust should be
distributed, to-wit: "I direct that the said trust fund shall

be divided_p_gistirpes among the issue of my three children.'
I believe that t.he distribution of the trust estate may ‘nét take
place until twe;lty-bne,jears after the death of Wiiliam

Sitterding, at which time it shall be distributed among the

jissué of his three children, who will be the issue of Fred B.

%Sitterding (the only one to leave issue), as they may then be
determined, per stirpes. See §64.1-3 of the Code of
"Virginia of 1950, as amended. If all present parties to this
%suit were then alive, the estate would be distributed in equal
parts to Fred B. Sitterding, 1II, and Agnes Sitterding
I
along with the children of Fred. IIl, of the testator, she could
not share in the principal during the lifetime of her mother.

To quote from the opinion at page 213:

"We have confined our consideration of the will

to the question: Who are the beneficiaries entitled

to the present enjoyment of the income from the

trust fund? The immediate distribution of the
| principal is not before us. The time for its distri-
bution is set in sub-paragraph (d) of the trust clduse,
that is, 21 years after the death of the last surviving
child of the testator." (Emphasis supplied).
Judge Lamb, in h-ils‘Virginia‘ Probate Practice (1957),
1243-246, declares the "early vesting rule' to be applicable

in Virginia where there is no ambiguity, citing 18 cases be-

ginning with Hansford v. Elliott, 9 Leigh 79, and through

Maiorano, one-half to each. While Cecelia Anne is a descendan!:;
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Voigt v. Selander, 190 Va. 638. The cases mentioned by him include

Reunnolds v. Branch, 182 Va. 678, and Disney v. Wilson, 190 Va. 445.

To emphasize the overwhelming importance of'testamentary intent
Judge Lamb cotinues (p. 245):

"The waters seem at first blush a bit troubled, however,
by Driskill v. Carwile, 145 Va. 116; Callis v. Ripley, 161 Va.
472; and Gr1ff1n v. Central Natl. Bk., 194 Va. 485.

"But, after all, these three cases do not overthrow the
rule of early vesting. The court found, in the particular
wording of each of these wills, testamentary intent to post-—
pone vesting "clearly indicated in the will', thus bringing
the cases within the qualification of the rule of early vesting.
The Court of Appeals found the wills to be free from ambiguity.
This being found, neither the rule of early vesting, nor any
other rule of construction was needed; and none was invoked. "
His emphasis).

The foregoing extract from Judge Lamb is cited to show

that no rule of construction, specifically that of "early vesting'',
is superior to or overrides testamentary intent, ''clearly indicated
in the will". | | |

.Judge Lamb continued (page 246) by stati'ng that the early
4ve‘§sting_ru.le 'may be applied oniy where the testamentary' langua ge
'is ambiguous, and that Voigt removed any conflict with Harris
V. Harris;, 166 Va. 351, by its finding (p. ‘646) that the basis of
Ha?.rris 15va§ the presence qf clear'testamentary i.nte‘n't.that the .
rejmaindérrﬁeh constituted a élass. -

The decrée should make this opinion a part of the recorci.

April 3, 1974.
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DECREE ADJUDICATING THE ISSUES

Filed July 2, 1974

‘This cause, which has been regularly matured, set
aring and docketed, came on to be again heard_uponA
11 of complaint and exhibitﬁ therewith, the answers
jerick B; Sitterding, IIX, Alma A. Sitterding, Frederick
terding, IV, Patricia Ann Sitterding}‘Agnes Sitterding>4‘
10, Michael J. Maiorano, Cécelia Anne Maiorano Valentine
omas N. Gasqué, Executor of the E«hate of Mary Elizabeth
iing, deceased, and tﬁe answer of Li’lian Cecelia
jing, an infant, and:the uhborn‘defepdantsAby Johﬁ W.
5, III, their.éﬁardian ad iitem,.and upon the evidence.
in open courtﬂétd was'argued by counzel; | |
And it appearing that Lillian Cecelia Sitterding ‘
v attained'her'majority’and isttepresented beforebthié
by counsel, Johh W. Edmonds,III is r611eved of further
as guardian ad lltem for said Lllliun Cecella Sltterdlng;t
Upon cqnsideration whereof, it appearing that Fritz
iing died in the City of Richmbnd; Virginia, on April 4,
ana by section THIRD of ﬁis will,.Which was admitted to’

>~ in this court on April 30, 1928, at which time Fred
terding, Jr., and William Sitterding, who are now deceased,

> complainant, Virginia Trust Company, qualified as

Executors and Trustees, directed that $300,000 be set aside

as a t

rust fund and bé administered as follows:

"Phe said Trustees shall hold the said trust fund
uring the lifetime of my three children, and until the

xplratlon of twenty-one years after the death of the

ast survivor of my said three children.
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"I direct the said Trustees to divide the income
from the said trust estatce quarterly among my three
children. In the event of the death of any one of my
children leaving issue, the share of thg income going
to such child shall be paid to his or her issue. 1In
the event that any of my children shall”die leaving no
issue surviving him or her, then the share of the
income of such child so dylng shall go to my surviving

- child or children, and the issue per stirpes of any
who have died 1eav1ng issue.

"At the explratlon of the perlod of twenty-one
years after. the death of the last survivor of my children,
I direct that the said trust fund shall be d1v1ded E__
stirpes among the issue of my three chlldren. v

And it éppearing that Fritz Sitterding left three
children survi&ing him, namely, WilliamASitterding, who‘died
on Oétober 2, 1972, without issue; Frederick B. Sitterding, Jr.,
who died in 1961 leaving three children, to-wit: Frederick B..
Sitterding,'III, Agnes Sitterding Maiorano ahd Mary Elizébeth
Sitterding, and notiséue of deceased children;.and Aénes
Sitterding,.who died 1n 1959 w1thout 1ssue,

And it further appearing that Mary Ellzabeth Sltterdlng,
who Was a child of Frederick B. Sitterding, Jr., who died in -
1961, died on March 16, 1964, and by her w1ll probated in thlS
court on March 54, 1964, at which tlme Thomas N. Gasque quall—
fied as Executor, purported to bequeath to thé?défendant ééceliav
Anne Maiorano Valentine her interest in the trﬁét'éréated by
the wiil of Fritz Sitterding, but a questicn haﬁing been raised

as to whether, at the death of William Sittérding, a part of the
share in thé'income theretofére payable to him became payable.

to Cecelia Anne Maiorano Valentine as beneficiary under the
will of Mary Elizabeth Sitterding and whether certain attorneys’

fees should be paid out of the principal of the trust, the
complainant has brought this suit seeking the aid and guidance_

of this court;
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And further upon consideration whereof, the court,

for the reasons set forth in its opinion dated April 3, 1974,
‘ .

which jsihereby made a part of the record being .of the opinion
that (1) an interezt in the income from the trust created by sec—
tion numbeiod THIRD of the will of Frltz Sltterdlng has vested in
Cecelia Anne Maiorano Valentine, and (ii) no 1nterest in the
principal will vest until tﬁenty—one (21) years after the death
of the last to die of the three children of Fritz Sitterding, at
Wthh time 1t w1ll be dlstrlbuted among the issue of Frederick
B. Sltterdrng, Jr., the only one of sald chlldren leaV1ng ;ssue,.
and belng of the opanon that the attorneys fees and expenses due
McGulre,_Woods & Buttle in the amount of $6 124.62 for services in
connectlon with estate tax deficiencies assessed against the
estate ok Mary Elizabeth Sitterding and Cecelia Anne Maiorano
Valentlne and other transferees of said estate on account of the
1nclus1on in the estate of an 1nterest in the trust should be
paid out of the pr1nc1pal of the trust, doth SO ADJUDGE, ORDER o
and_DECREE, | | o

| And it is furthel ADJUDGED, ORDERLD and DECREED that
at the death of Wllliam Sltterdlng, Cecella Anne Malorano
Valentlne, as beneficiary under the w1ll of Mary Ellzabeth

Sltterdlng, became entltled to receive one-thlrd of the share

"in the income whlch Wllllam Sltterdlng had been receiving from

the trust created by the sectlon numbered [THIRD. of the{w1l}.of‘
L1 Ay 4_hk£cLlAij\&/LL&LQA&A/LQQCV&mmgﬂ
-Frltz ulttg'dln%\ t at each quarterly stribution’ thereof, v//

the income of said trust be divided in equal shares among
Frederick B. Sitterding,' III, Agnes Sltterdlng Maiorano, and
Cecelia hnne Maiorano Valentine, their personal representatives

-3-
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igns; that, at the expiration of twenty-one (21) years

he death of William Sitterding, the principal of the

=Y

=4

divided, per stirpes, among the issue of Frederick B.

ing, Jr., who then survive; and that the sum of $6,124.62
by the Trustee out of the"principal of the trust‘to

y Woods & Battle in satisfaction~ofbthe attorneys':fees
enses due said attorneys in connection with the handling
estate tax deficienCy claim asserted against the Estate of
izabeth Sitterding, deceased, and Cecelia Anne Maiorano |
ne, Transferee of said Estate;

It is ORDERED that the complalnant pay -$ /LJC)

W. Edmonds, III, for his-servioes as guardian ad litem

lian Cecelia Sitterding and the unborn defendants;

$](/C?oﬁﬁ§to Fielding L. Williams for his services in bringing
B A R . ) i

and con
reimbur
costs p

to be m

of the
Valenti
Thomas

Sitterd

been fu
herein,

and the

ducting this suit; $ @ g,suo: to Fielding L. Williams to

se him for costs advanced by him; and do fnrther pay the

ayable to the clerk of this court; all of said payments

ade out ‘of the pr1n01pal of the trust. | y

To the action by the court in holding that the principal
trust has not vested; the defendants Ceoelia Anne Maiorano
ne; Agnes Sitterding Maiorano, Michael J. Maiorano.and¢ |
N. Gasque, Executor of the estate of Mary Elizabeth'

ling, by counsel, objected and excepted. .

And the objects for which this su1t was brought hav1ng .

Llly accomplished .and nothing further remaining to be done

1t is ORDERED that this cause be strlcken from ‘the docket

N

> papers placed amongst the ended causes, properly 1ndered.




NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR

Filed July 5, 1974

TO: HONORABLE EDWARD G. KIDD,
- Clerk of the Circuit Court of the
City of Richmond, Division I
Cour#s Building,
Richmond, Virginia

Notice of Appeal and Assignments of Error is hereby given by the

defendant, Thomas N. Gasque, Executor of the Estate of Mary Elizabeth

Sitterding, deceased, who appeals from part of a final decree adjudicating

the 1ssueL, entered by the Circuit Court of the City of Richmond, Division I,
entered on July 2, 1974, which part of sgid Trial Court decreed that no part
of the principal of the trust involved had vested and '"that, at the expiration
of twenty-one (21) years after the death of William Sifterding, the principal
f the trust, be divided, per stirpes, among the issue of Frederick B.

ttefding, Jr. who then survive",vagainst'the defendants Agnes Sitterding

iorano,| Michael J. Maiorano, Cécelia Anne Maiorano Valentine and Thomas N.

Gpsque, Executor of the Estate of Mary Elizabeth Sitte:ding, decéased,- i
é gnifies| his intention of applying.for a Writ of Error to the Supreme Court

; Virginia ﬁo provided by law, | | )
ASSIGNMENTS OF ERROR

1. That part of the Final Decree which decrees that no interest in
the principal of the trust involved will vest until twent&-one (21) years
after the last to die of the three children of Fritz Sitterding, as such is
contrary‘to the intent of Fritz Sitterding as expressed in his will, and is

contrary {to establish applicable Rules of Construction of a will; thus contrary

to law.
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2, That part of the Final Decree which decrees that, at the
expiratign of twenty-one (21) years after the death of William SItferding,
the principal of the trust be divided, per stirpes, among the issue of
Fredericﬁ B. Sitterding who then survive as it is contrary to the intent of
the testator Fritz Sitterding as expressed in his will and which is contrary
~ to appligable established rules of construction of a will, thus contrary to
law. |

53. That the Court erred in failing to find and decree that the
principai, like the interest from the said trust is vested in the grandchildren
of the testator or their legatees, and that twenty-one (21) years after the
death of/ William Sitterding the principal of said trust be divided among
Fritz Sitterding, III, Agnes Sitterding Maiorano‘and Cecelia Anne Maiorano
Valentinf as legatee of Mary Elizabeth Sitterding, deceased, or their legatees
or heirs as the testator intended clearly expresseq in his will.

THOMAS N. GASQUE, EXECUTOR OF THE ESTATE
/MRY ELIZABETH SI'I"].'ERDING DECEASED
-

(’-“ By—"G"—ﬂw1—v ,//,r’ [ ,/’:V"ﬁ—\\
o Travis W. Poole
601 Mutual Building
Richmond, Virginia 23219
Counsel

CERTIF ICATE
| I certify that a éopy of the Notice of Appeal and:Assignments of Error

was mailed to Fielding L. Williams, Esquire, Williams, Mullen & Christian,
Counsel of record for the plaintiff, United Virginia Bank Building, Richmond,
Virginia, 23219; Alexander W. Neal, Jr., Esquire, McGuire, Woods & Battle,

1400 Rogs Building, Richmond, Virginia 23219; John W. Edmonds, III, Esquire,
Mays, Vglentine, Davenport & Moore, 1200 Ross Building, Richmond, Virginia 23219,
and Nicholas A. Spinella, Esquire, Spinella, Spinella and Owings, 5421 Patterson

Avenue,: Richmond, Virginia 23226, on July 3, 1974, ‘ ——

C// ///;ré; ; ‘ka/fb" C;f«/'7ﬂLfC—‘~__

Travis W. Poole




VIRGINTIA

iN THE CIRCUIT COURT OF THE CITY OF RICHMOND, DIVISION I

VIRGINIA TRUST COMPANY,
Surviving Trustee Under the

Will of Fritz Sitterding, deceased, ‘ Complainant,
v.
FREDERICK B. SITTERDING, III, et als, Defendants.

1 NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR

4

Filed July 11, 1974

TO: HONORABLE EDWARD .G. KIDD,

Clerk of the Circuit Court of

The City of Richmond, Division I

Courts Building

Bichmond, Virginia 23219

Pursuant to Rule 5:6, Notice is hereby given that the
defendants, CECELIA ANNE MAIORANO VALENTINE, AGNES SITTERDING
MAIORANO and MICHAEL J. MAIORANO, appeal from a portion of the

final Décree Adjudicating The Issues, entered by the Circuit Court

of the éity of Richmond, Division I, on Jﬁly 2, 1974, and sets

forth the following Assignments of Error:

(1) That portion of the Court's Final Decree entered on
July 2, 1974, holding that thé principal of the trust under the
Will of/Fritz Sitterding has not vested, is contrary to law. The
Court erred in finding that no interest in the principai of said
trust will vest until twentf—one (21) years after the death of
the last to die of the three children of Fritz Sitterding,.at'
whicﬁ time it will be distributed among the issue of Frederick B.
Sitterding, Jr., the only one of s&id children leaving issue’ and
that, at the expiration of twenty-one (21) years after the death.
of William Sitterding, the principal of the trust be divided, per
stirpes, among the issue of Frederick B. Sitterding, Jr., who‘then

survive.
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gZ) The Court erred in failing to Adjudge, Order and
Decree that Cecelia Anne Maiorano Valentine holds a.vested interesft
in the principal of thé trust created under the Will of Fritz
Sitterding by virtue of her legacy under the Will of Mary Elizabeth
Sitterding.

(3) The Court erred in failing to find and decree that
Fred B.:Sitterding, III, Agnes Sitterding Maiorano and Cecelia
Anne MaioranovValentine hold vested interests in the principal of
the trust created under the Will of Fritz Siﬁterding.
. (4) The Court erred in failing to Adjudge, Order and
Decree %hat £he death of William Sitterding on October 2, 1972,
did not create a new class, since he died, without issue, thefeby
causing the vested interest in the trust principal held by Fred B.
Sitterding, III, Agnes Sitterding Maiorano and Cecelia Anne
Maiorano Valentine to become absolute and to be distributed to
them or their heirs 6r legatees twen£§—one (21) years ffom the
death of William Sitterding in three equal shares.

(5) A transcript of the evidence is to be filed hereafter.
CECELIA ANNE MAIORANO VALENTINE,

AGNES SITTERDING MAIORANO and
! MICHAEL J. MAIORANO

c::ﬁNJl)MsQ;B CX -$é§§$;ggge_.
Nicholas A. Spinel Of Counsel

|
Nicholas A. Spinella
Spinella, Spinella & Owings
5421 Patterson Avenue
P. O. Box 8596
Richmond, Virginia 23226

1
i




PLAINTIFF EXHIBIT#= /

CS140328 ( .o

FRITZ SITTERDING (died 1928)

/TN

[

GNES SITTERDING ' ‘ WILLIAM SITTERDING

died 1958, without issue) ' (died 1972, without issue)

FRED B. SITTERDING, JR.
(died 1961) ‘

AN\

ARY ELIZABE?H SITTERDING AGNES SITTERDING MAIORANO
died 1964, without issue) :

CECELIA MAIORANO VALENTINE

FRED B. SITTERDING, III

AN :

/1IN

ti ' _ .
RED B. SITTERDING, IV , LILLIAN C. SITTERDING MEYER
« : armr tnrfant )

PATRICIA ANNE SITTERDING HAMLET
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I'iled:

f ’/// {24, )72

PLAINTIFF EXHIBIT ¥ 2

€S140328
.-

|

In connection with the audit of the Estate tax
returL of the Estate of Mary Elizabeth Sitterding, the Internal

Revenue Service proposed'to include,in the gross estateylincome
and remainder interests in the testamentary trust under the

.-...1

will iof Fritz Sitterding. According to the Internal Revenue

Service computations, such interests had a total value as of
the decedent's death of $652,982.75. ' The taxable estate, as
reviged by the Internal Revenue Service, was $653,957.06. The
revised gross estate tax was $199,584.97, and the revised net
estaée tax was $133,741.19. After reduction for state death
tax crediu; the proposed estate tax deficiency would’ be.
$115'071 25. The statute of limitations having apparently

run with respect to the Executor of the Estate, the Internal
Reveﬁue Service commenced assessment proceedings against the
beneliciaries as the transferees of the property of the Fstate
in a? amount equal to the total- amount shown by the records

of t$e Internal Revenue Service as having been received by

the transferees from the Estate. The tax deficiency was

settled'for $40,500.00, plus interest.

|
B .
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CSlllO'lze * .
Frederick ! ' T 2)
. W, A . JUDGE
oem 2814 U. 5. TREASUARY DEPAM ImEn. ... EDULE
a ) i ' - ey
T j ESTATE TAX 1
Late of Mary Elizabeth Sitterding
oLt £57ATE OO OICOTOA S TS EG T DERGS H000EK
Emm as snown in retura (13,999.30)
REASEY (DECAEASES) ..TOTAXABL! ESTATE
) Stocks end bonds increased 549.02
) Mertgages, potes and cash decreased (9.32)
) Insurance ihcreased 2,000.00
) Miscellaneous property increased 652,982,75
) Administrative expenses decreased 12,137.91
) Charitable deduction decreased 296,00
|
|
!
]
-
!
I
|
tABLE ESTATE AS REVISED . 653 957 06
— . 2 L3
GROSS ESTATE TAX
K 199,58L.97
CREDIT FOR STA:T! DEATH TAXES SUBSTANTIATED N
, one
GROSS ESTATE TAX LESS CREDIT FOR STATE DEATH TAXES
199,58L.97
CREDIT: -
Tax on prior'transf‘er's -~ Schedule 2 65,843,738
ESTATE TAX LIABILITY ) ’
: 133,741.19
ESTATE TAX As§£u:a:
L { Ncre
; GROSS DEFICIENCY (OVERASSESSNENT)
- 133,741.19
ADDITION AL CRED!T FOR STATE DEATH TAXES ALLO'ABL!.
ir SUBSTAN"!ATED

[ NET DEFICIENCY (OVERASSESSMENT)
)

115,071.25




Item 5 - ’ $  296.00 § None

It is |determinazd that Item 5 consisting of tangible parsonally was
given [to Cathedral Central High School by keirs and not by the decadent.

Accordingly, tke deduction is not allowed.

Frederick Sitterding, IV, Transferee (5)
Estate of Mary Elizabeth Sitterding ' ~ Schedule 1-A
Explanation of Adjustments Cont'd
Factor for present value of remainder
interest 21 years following death of
William H. Sitterding, age 75 .37995
Present value of decedent's share of
corpus (%$2,198,003.08 + 3) X $732,667.69
Present value of remainder interest
in one-third of corpus 21 years after
the death of William H. Sitterding ___278,377.09
Toital increase in miscellaneous property  $ 652,982.75
(e) Adminilstration Expenses , Return ~ Determined
Item B-1 S ' $11,350.41 $ None
Item B-2 , ‘ ‘ 787.50 . None
Total : ‘ $12,137.91 $ Nons
Dacrease : 12,137.91
' $ None
It is determined that amounts cléimed for executor's commissions and
attorney's fees claimed by the executor are nct allowable deductions
becau%e it has not peen established that such fees will not be teken as
a bequest under the terms of the will. Additionally, the claimed amounts
have not been paid. - ' S L o
(f) Charitable Deduction Return ~  Determined
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Frederick Sitterding, IV, Transferee ' (4)

Estate of Mary Elizabsth Sitterding | . Schedule 1-A

3

Explanation of Adjustments Cont'd

i

New Items 10, 11, and 12 represent the valuss on the date of death of Mary
Elizabeth Sitterding's rights to income from and a rerainder interest in a
testamsntary trust created by Frederick B. Sitterding, also knowa as Fritz
Sitterding, who died in 1928, The decedent acquired a one-sixth interest .
in trust income on the death of her father, Frederick B. Sitterding, Jr.,
wno was one of three original beneficiaries. If the remaining living son
of Fritz Sitterding, Williem H. Sitterding, leaves no issue, one-third of
income for 21 years following his death and one-third of the corpus at the
end of that period is distributable to the beneficiary designated by Mary
Elizabeth Sitterding in Article XII of her will. Accordingly, it is
determined that the present values of said interests are includible in the
gross estate. The values of Items 10, 11, and 12 are computed as follows:

Value of assets in trust under will of Fritz Sitterding: - $2,198.003.08

Item 103 Right to one-sixth of trust income during life of
William H. Sitterding, ege 75, using factor of
.21752 times one-sixth of $2,198,003,08 . $ 79,684.94

Item 11: Présent value of right to income from one-third of
- corpus for 21 years following the death of William H.
Sitterding computed as follows: '

Factor for income rights for 21 years L 514429

Fattor for remainder interest at death of
. William H. Sitterding, age 75, o X 78248

Fector for present value of income rights
for 21 years following death of William H.

Sitterding, age 75 40253
Present value of decedent's share of corpus . .
($2,198,003.08 + 3) ' X_8732,657.69
Present value of income rights for 21 years o »
in one-third of the corpus ' ' - o 294,920.72

Item 12: Present value of remainder interest in one-third .
of the corpus 21 years following the death of
William H. Sitterding computed as follcws:

Factor for remainder interest following right

to income for 21 years 485571
Factor for remainder interest at death of : '
Williem H. Sitterding, age 75 - X 78248
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Frederick Sitterding, IV, Transferee . ' (3)

Estate of Mary Elizabeth Sitterding ' _ Schedule 1-A

(a) Stocks and Bonds Return . Determined
Ttem 1 40 sh. Morgan Guaranty Trust $ None ? 40,00
Iten 3 816 sh. Va. Electric & Power Hone 212,16
Item 5 125 sh. Air Products & Chem. 6,093.75 6,215.61
Item 7 500 sh. First & Merch. Nat. Bk. 26,625.00 26,800.00
Total : $ 32,718.75 = $ .33,207.77
Increase 549,02
' 8 221267.77
Accrued cash dividends on Items 1 and 3 are held to be includible in the
gross estate. The adjustment to Item 5 consists of a two percent stock
dividend which is includible in the gross estate. Item 7 is adjusted to
reflect the ex-dividend valus as of the da@e.of death, o
| |
(b) Mortgages, Notes and Cash o Return Determined
Item 2 , ' 3 9,303.54 § 9,294,232
Decrease (9.32)
i ; _ ‘ 4,22
Intqrbst on a savings account at Virginia Trust Company is adjusted to
reflect the amount accrued as of the date of death.
(¢) 1Insurance . ' " Return " Determined
: Increase ' «$ - Nope $ 2,000.00
: 2,000.00 -
2,000.09 h
It is determined that the value of a group life insurance policy with
Connecticut General Life Insurance Company is includible in the gross
estate because the decedent possessed at her death incidents of owner-
shipiconsisting of the right to change t@e beneficiary.
(d) Miscellaneous Other Property . Raturn Determinsd
Item 10 $  None $ 79,634.94
Item 11 : . None - 294,920.72,
Item 12 : B ' Nonz _ 278,377.09

1 Explanation of Adjustments

Total ' ' 3 Mone  $652,982.75

Increase . 652,032,775
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