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AMENDED BILL OF COMPLAINI' 

Filed May 29, 1973 

'ID 'I'H$ HONORABLE PAUL A. HOLSTEIN, JUDGE OF THE SAID COURT: 

I 
Gomes now your Complainant, W. B. Chittum, Sheriff of Rockbridge 

County, Virginia, Personal Representative of the Estate of Richard B. 
I . 

Macgui'n, For his Amerrled Bill of Complaint herein and says that your 
I . 

cornplFt, W. B. Chittum, Sheriff of Rockridge County, Personal 

Repre~entative of the Estate of Richard B. Macgurn, hereby respectfully 

moveslthis Honorable Court for the Specific Performance of the herein­

after!described contract by the respondent, Charles A. Potter, Jr.; 
! 
I 

and rtbrther prays for damages in the sum of TEN THOUSAND ($10,000.00) 
I 

no11ru!-s against the respondent, Charles A. Potter, Jr.,; your complain-

ant clrther respectfully prays that should your Honor deny the remedy 
I 

of Sp~cific Perforrrance, that the Chancellor continue His equity juris­
[ 
I 

dicticbn and award your complainant Judgpient against the defendant, 

Charlis A. Potter, Jr., in the sum of FIFTY THOUSAND ($50,000.00) Dollars 
' 

whichj relief and sum or sums of money are justly due and owing your 
I canplainant by reason of and your complainant would respectfully repre­
r 

I 

sent itnto your Honor the following facts and circumstances: 
I 
i (1) That your complainant, duly qualified as the Personal 

Repre~entative of the Estate of the said Richard B. Ma.cgurn, deceased, 
I 
I 
; 

in th~ Circuit Court of Rockbridge County on April 5, 1973, as will I . 

appeal. from the Qualification Certificate attached hereto andmarked 
I 

Exhib~t "A". 

I 
A. Po~ter, 

·f 
·r 

(2) That on or about May 17, 1972, the respondent, Charles 

Jr., did by and through his attorney, William B. McClung, 
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make an offer in writing and signed by his said attorney to Richard B. 

I ~ . Macgurn J.Or the sale of certain real estate located in Rockbridge 

CountJ, Virginia, and more particularly described as follows: 

Tract 1 - All of that certain tract or parcel 
of land with rights of vray incident thereto, 
appurtenances thereunto appertaining and im­
provements thereon, containing 45 and 8/100 
acres and known as the Sanford Farm, situate 
and lying on the southwestern side of Colliers 
Creek in BUFFALO MAGISTERIAL DISTRICT of 
Rockbridge County, Virginia, and bounded by 
the lands now or formerly owned by the heirs 
of H. R. Coleman, Sr., deceased, and others, 
and being a portion of that same real estate 
acquired by Charles A. Potter, Jr., by deed of 
Earl B. and Winifred B. Roberts, dated September 
14, 1972, and of record in the Clerk's Office 
of the Circuit Court of Rockbridge County, in 
DEED P.OOK 329 at Page 79. 

Tract 2 - All of that tract of land conmonl.y 
known as the A. F. Black Homeplace adjoining 
the lands of the late H. R. Coleman and others 
in BUFFALO MAGISTERIAL DISTRICT of Rockbridge 
County, Virginia, and being referred to in the 
Will of the said A. F. Black which is recorded 
in the Clerk's Office of the Circuit Court of 
Rockbridge County, Virginia, in WILL BOOK 61 
at Page 380 as containing 275 acres, but esti­
mated to contain 225 acres, and being assessed 
on the land Books for Rockbridge County, in the 
year 1971 as containing 231 acres and being a 
portion of that same real estate acquired by 
Charles A. Potter, Jr., by deed of Earl B. and 
Winifred B. Roberts, dated September 14, 1972, 
and of record in the Clerk's Office of the 
Circuit Court of Rockbridge County, in DEED 
P.OOK 329 at Page 79. · 

(3) TJ:at subsequent to the aforesaid off~r, negotiations 

were conducted between Mr. Charles A. Potter, Jr., and the said Richard 

B. Macgurn through the sunmer of 1972: That by letter of July 6, 1972, 
I 

the respondent, William B. McClung, as attorney for Charles A. Potter, 

Jr., b1aced additional conditions upon the contract as a counter offer. 
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(4) That further negotiations regarding the settlement 

date Jor the Closing of the contract for the sale of the real estate 

sued ~pon herein transpired during the latter part of July, 1972. 

I (5) That on or about August 10, 1972, the respondent, 

Charl~s A. Potter, Jr., by and through his attorney and agent, William 
I 

B. Mcqlung, and his agent, William E. Tilson, renewed his counter offer 

of Ma~ 17, 1972, as explained in the aforementioned letter of his attor-
1 

ney, lilliam B. McClung, dated July 6, 1972; that the said agents of 

the respondent Charles A. Potter, Jr., specifically instructed the said 
I 

Ric~ B. Macgurn of the nmmer and wording of an acceptance of the 
I 

said dontract. 

(6) That in strict compliance with the instructions of the 

said jttorney and agents of the respondent,Charles A. Potter, Jr., the 

said l]lichard B. Macgurn did, by telegram dated August 10, 1972, accept 
' 

the offer of the said Charles A. Potter, Jr. 

I (7) That this contract for the sale of real estate is in 
I 

i 
writir and all of the terms and conditions thereof are certain an~ 

the ~id contract is signed by the agent of the said Charles A. Potter, 

Jr. 

I 
I 
I 

(8) That the consideration for the conveyance of the afore­

said real estate according to the terms of the contract was FIFTY EIGHT 
I 

THOus¥m ($58,ooo.oo) Dollars. 
I 

: (9) That subsequent to August 10, 1972, and at all times 

subsJuent thereto during the lifetime of the said Richard B. Macgurn, 
I 

the said Richard B. Macgurn was ready, willing and able to perform the 
I 

! 

said bontract in all respects and did so advise the said Charles A. 

I Potter, Jr., and his agents. 
I 

30. 



(10) That your complainant, W. B. Chittum, Sheriff of 

Rockb~idge County, V:irginia, Personal Representative of the Estate of 

Ric14d B. Macgurn for assets in the state of Virginia and El.lgene L. 

Wolv~, Personal Representative of the Estate of Richard B. M3.cgurn 

for AJsets in the State of Galifornia, have at all times, since the 
I 

deathiof Richard B. Ma.cgurn, been ready, willing and able and do hereby 

offer Ito specifically perform the aforesaid contract in all respects 

accor9ing to the terms thereof; and the respondent, Charles A. Potter, 
! 

Jr., fuas been so advised. 

I (11) That the respondent, Charles A.Potter, Jr., is the 
I 
I 

owner~of record of the aforesaid real estate which he acqu:ired by deed 

of FaJ'..,1 D. Roberts am Winifred B. Roberts of record in the Clerk's 
I 

Offic~ of the C:ircuit Court of Rockbridge County, in DEED BOOK 329 
i 

at Page 79. 

I 
! 

(12) That the respondent, William B. McClung, Trustee, 

is th$? Trustee in a certain Deed of Trust, Dated 14, September, 1972, 

and ricorded in DEED BOOK 329 at Page 82 in the aforesaid Clerk's 
I i ' 

Offic~, wherein the real estate which is the subject matter of this 

suit ks conveyed to the said trustee to secure the payment of the 

sum o~ THIRTY SIX THOUSAND ($36,000.00) Dollars to the respondents, 
I 

Earl b. Roberts or Winifred B. Roberts, or the survivor who are the 
I . 

holde:ps of the said note and respon::lents hereto, and they are proper 

parties hereto. 

(13) That the respondent, William B. McClung, Trustee, is 
' 

the tirustee in a certain Deed of Trust, recorded in DEED BOOK 329 at 
' 
I 

Page 185 in the aforesaid Clerk's Office, wherein the real estate which 

is tlie subject of this cause was conveyed to the said trustee in trust 
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to sedure the payment of the sum of NINE THOUSAND ($9,000.00) Dollars 

to the holder of a promissory note of even date with the said Deed of 
I 

Trust 1being nade payable to the order of bearer and he is a proper 

party hereto. 

I 
I (14) That the said William B. McClung, is the holder of the 

note 4escribed in Paragraph No. 13 and is a proper party hereto. 
I 

I (15) That the respondent, Charles A. Potter', Jr., has at 

all t:i.mes, since the contract was entered into, refused to comply . I 
with 1the. terms of the said contract; has refused to go to settlement; 

I 

! 

has refused to convey the aforesaid real estate to your complainant 
I 

I 
and cdmtinues to refuse to do so notwithstanding your complainant's 

many Jequests for the said respondent's performance and the expression 

Of Y~[~ compla4 ~~~t's willingness to vuu. .ula..11 specifically perform the said 
I 
I 

contr~ct. 

i (16) That as a result of the refusal of the respondent, 
I . . 

Charles A. Potter, Jr., to perform the contract sued upon herein, 

your Jom:plainant has suffered damages for the delay of the conveyance 
I 

of th$ said real estate and other costs incurred as a direct result of 

the bteach of contract by the respondent, Charles A. Potter, Jr., as 
I 

set f6rth herein. 

WHEREFORE, your complainant, W. B. Chittum, Sheriff of 
I 

Rockbridge County, Virginia, Personal Representative of the Estate of 

Richai"d B. Macgurn, hereby respectfully prays that this Honorable 
i 

Court compel the respondent, Charles A. Potter, Jr., to specifically 

perform the aforesaid contract and to convey the real estate heretofore 
I 

descr~bed herein to your complainant; that this Honorable Court deter-
' ' mine the interests of the parties in and to the said real estate; that 
I . 5a 



your I~onor Order the disbursement of proceeds of sale in the satisfaction 
I , , 

of all liens against the said real estate; th'=lt your complainant be 

givenla General Warranty Deed, free from any and all encumbrances not 

provi·ed in the aforesaid contract, and th'=lt your complainant be awarded 

damagls and Judg]nent against the respondent, Charles A. Potter, Jr., in 

the s1 of TEN THOUSAND ($10,000.00) Dollars for the Breach of Contract 

set f Jrth herein. 

Your complain1nt, further respectfully prays that should 

this lNonorable Court hold that the remedy of Specific Performance is 

not a ailable to your ccmplainant, he be awarded a Judgpient against 

I the respondent, Ch'=lrles A. Potter, Jr., in the sum of FIFTY THOUSAND 
I 

($50,©00.00) Dollars as a result of the costs, expenses and damages 

incJ.ed by your complainant as a direct result of the respondent's 

breacf and as a result of the appreciation in value of the aforesaid 

real :p:>roperty and the loss of the benefit of the bargain that your 

complLt would have enjoyed had the contract been performed according 

to itl terms and conditions; , 

And your complainant further prays that your Honor grant unto 

your complainant such other relief as unto your Honor and in Equity 

shall seem meet together with his costs in this behalf expended, as 

your aomplainant will ever pray. 

I 

LEl1I'ER OF THE HONORABLE PAUL A. HOLSTEIN, JUDGE 
DATED JUNE 14, 1974 

ADDRESSED TO ALL COUNSEL OF RECORD 

Filed June 14, 1974 

~ith this letter you will find a copy of a decree entered this 

date. Your attention is invited to the facts found to be established 
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' 

I 
i 
I 

and sjpported by the evidence as set forth in the decree. 
I 

~s suit is to compel specific performance of a contract to sell 

and cqnvey certain real estate lmown as the "Earl Robert's Farm", and 

the b~en is on the complainant to establish the contract. 

'Fhere is no presumption of a contract, and the making of the con-
1 
! 

tract lor the representations on which the contract is based Im.lst be 

estab1ished by a preponderance of the evidence. The burden of proof to 

· establish the existence of a contract is upon the party alleging a 
. I 

breacliJ. thereof. It is also held that the burden of proof that a propo­
! 

sal tq sell land has been accepted rests upon the party claiming to have 

accepJed the same. 
I 
I 

To constitute a contract there Im.lst be an off er and also an accept-
1 

ance. That is, an off er, to become a binding contract between the par­

ties, :Imlst be accepted. The acceptance is always required to be identi­
i 

cal with the offer, or there is no meeting of minds and no agreement. A 
I 

partyito whom the offer of contract is ma.de Im.lst either accept it wholly 
i 
I 

or reject it wholly. A proposition to accept on terms varying from those 

offer~ is a rejection of the offer. 

I find that the complainant has failed to establish the existence 

of a dontract by and between Charles A. Potter, Jr. and the late Richard 
! 

i 
B. Maagurn. 

I 
From May 1,1972 to August 7, 1972 Potter's offer to sell the subject 
I 
' 

properly on certain terms and conditions rermined unaccepted. It is 

sett1L law that an offer may be withdrawn at any time before its accept­
! 

ance.I In other words, an offer unaccepted creates no rights and is not 

bindiipg upon the party making it, hence it follows that it may be revoked 
I . 

at an:( time before acceptance. I find that Potter had the right to 
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1 __ 

I 
revoke his unaccepted offer on August 7, 1972 through his attorney and 

I 

agentJ William B. McClung. 
I 
aounsel for the complainant argue that the acceptance of Potter's 

offer!of July 6, 1972 wired by Macgurn on August 10, 1972 established 
I 

a bin4ing contract. I do not agree. 
I 
I 
I find that the acceptance wired by Macgurn on August 10, 1972 

was Jeffectual and not binding on Potter, for the reason trat a party 
I 
i 

canno~ accept an off er which has been withdrawn or which he ras already 

i rejected. The evidence clearly supports this finding: 

On July 21, 1972 Ma.cgurn, through his attorney 
~ agent, Eugene L. Wolver, rejected Potter's offer 
<l>f July 6, 1972 made through his attorney and agent, 
r!1cClung; and 
' 

j On August 7, 1972 Potter, through his attorney 
and agent, McClung, withdrew or revoked Potter's offer 
to sell the subject property; and 
I 
! ; On August 10, 1972, prior to Ma.cgurn wiring 
I 
~cceptance, Potter's revocation was comnru.nicated 
Tuy W. E. Tilson, agent for Potter, to Wolver, 
igent for Macgurn, and with the unauthorized 
~uggestion that Macgurn wire acceptance in the 
tords and form of a telegram drafted by McClung. 

Your attention is invited especially to the testimony of Eugene L. 
I 
I 

Wolv~ as it appears on Page 116 of the transcript. 

i 
J By Wolver: "Your Honor,Mr>. Tilson advised me 
that a--or stated to me--trat a letter either was in 
I the mail or shortly would be in the mail, a letter 
by Mr>. Mcclung. The letter Mr>. Tilson described is 
cbne which was rejecting the offer or withdrawing 
the offer." 

1 By the Court: "And the purpose, then,of 
he telegram was to accept before receipt of 

f.ej ection letter?" 
I 
! By Wolver: "Exactly, Your Honor." 
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I 
I 

I 
'irhis testimony clearly establishes Potter's withdrawal or revoca-
1 . 

tion 0f his off er to sell and was cornrrnmicated to Ma.cgurn prior to 
I 

I wiring his acceptance. 
I 
According to the law and the evidence in this case, it is my 
; 

jud@n~nt that this suit should be dismissed at the costs of the com-

1 plainant. 
I 
I 

I 

DECREE 

Filed June 14, 1974 
·I 
This cause, which has been regularly matured, set for hearing 

and dlcketed, came on this day to be heard upon the bill of complaint 
I 

filedlin the name of Eugene L. Wolver, personal representative of the 

estate of Richard B. Ma.cgurn; the answer of the respondents, Earl D. 
! 

RoberJs and Winifred B. Roberts; the motion of the resporrlents, Charles 

A. PoJter, Jr. and William B. McClung, to dismiss the suit on the 
I 

grounq trat the said Eugene L. Wolver, the complainant, is a non-resident; 
i 

the oter overruling the motion to dismiss and permitting an amended 

bill qr complaint to be filed; the Clerk's certificate of appointment of 
i 

W. B. IChittum, Sheriff of Rockbridge County, as administrator of the 

estate of Richard B. Ma.cgurn, who died August 30, 1972; and 
I 

qpon the amended bill of complaint filed in the name of W. B. 

ChittJn, Sheriff of Rockbridge County, Virginia, representative of 
I 
I 

the e~tate of Richard B. Macgurn; the demu:rTer of the respondents, 
' 

era.rids A. Potter, Jr. and William B. McClung, to the amended bill of 

complJint; the decree sustaining the demu:rTer and striking the claim 
I 

of thd complainant for $50,000.00 alternative damages; the exhibits 

filed with the amended bill of complaint; the answer of the respondents, 
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Charles A. Potter, Jr., and William B. McClung, to the amended bill 

of con:iplaint; and 

Upon the motion of the respondents, Charles A. Potter, Jr., and 

Willicµn B. McClung, for sumna.ry judgment and a dismissal of the suit; 

the memorandum filed by the complainant in opposition to the motion 

for SUJ11IlE.I'Y judgment; the decree overruling the motion for sumna.ry 

judgment; the discovery depositions of William B. McClung, W. E. Tilson 

and Charles A. Potter, jr.; and 

Upon the testimony of James A. Tilson, W. E. Tilson, and Eugene L. 

Wolver, Charles A. Potter, Jr. and William B. McClung heard ore tenus 

on January 22, 1974; the transcript of evidence and incidents of trial 

recorded January 22, 1974; the memorandum of argument submitted by 

counsel for the complainant and filed March 5, 1974; the memorandum 

of argument submitted by counsel for the respondents, Charles A. Potter, 

Jr. and William B~ McClung, and filed April 3, 1974; and the reply 

memorandum of argument submitted by counsel for the complainant and. 

filed April 2, 1974. 

UPON CONSIDERATION THEREOF AND IT APPEARING TO THE COURT THEREFROM 

AS FOLLOWS: 

I. 

This is a suit to compel specific performance of a contract to 

sell and convey certain real estate lmoim as the "Earl Robert's farm" 

consis~ing of approximately 271 acres, situate and being in the Buffalo 

Magisterial District of Rockbridge County, Virginia.· 

II. 

On March 10, 1972 the respondent, Charles A. Potter, Jr., acquired 

an option in writing to purchase the subject real estate from the 
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I ·- -

respondents, Earl D. Roberts and Winifred B. Roberts, for the sum of 

$41,000.00. This document was prepared by the respondent, William B. 

McClung, as the attorney for Potter. 

III. 

$ometime prior to May 1, 1972 McClung, as agent for Potter and 

with the authorization and direction of Potter, listed the farm for 

sale with the realty firm of W. E. Tilson and Son for the sum of 

$60,000.00 subject to a realtor's commission of ten percent. A~er 

having been shown the farm and the boundaries thereof by Potter, W. E. 

Tilson, as agent for Potter, showed it to Richard B. Macgurn, a prospec­

tive buyer and a resident of California. On May 1, 1972 Macgurn signed 

and submitted a written offer on a sales contract form provided by 

Tilson to pay $58,ooo.oo for the property, $3,000.00 of which was to be 

a down payment and held in escrow. 

N. 

Macgurn's offer was submitted to Potter who then requested McClung 

to prepare a contract agreeeing to accept $58,000.00 for the property 

but rejecting the offer to deposit $3,000.00 as a down payment, and 

in lieu thereof derranding a deposit of $5,000.00; and further providing 

for the lease of the farm to Potter from April 15, 1973 to April 14, 1974 

for the sum of $1,800.00. This unsigned contract was mailed by McClung 

to Ti]son with his letter of May 17, 1972, which was forwarded by 

Tilson to Macgurn on May 18, 1972. 

v. 
By letter of June 8, 1972 written by E. L. Wolver, as attorney 

for Macgurn, to Tilson, Macgurn rejected the offer of Potter as proposed 

in the unsigned contract and in McClung's letter of May 17, 1972. 
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IV. 
I 
On July 6, 1972 McClung, in response to Wolver's letter of June 8, 

1972,lproposed a settlement date of October 15, 1972 with a one year 
I 

leaselto Potter for the sum of $1,800.00. By letter of July 21, 1972 
I 
I . 

Wolver advised McClung that Macgurn would not agree to the settlement 
I 
I 

date ~f October 15, 1972 but desired a closing or settlement date of 
I 
! 

April!l5, 1973. 
I 
i 

. i VII. 

Pursuant to Potter's direction McClung advised Wolver by letter 

writtln and mailed August 7, 1972 that Potter declined to accept 

Mac~'s offer of $58,ooo.oo for the subject property. 
I 
I 

G>n the same date McClung advised Tilson by letter to discontinue 
I 
I 
I 

his e~forts to sell the property. A copy of McClung's letter to Wolver 

accomrhanied McClung's letter to Tilson. 
I 

On August 10, 1972 Tilson telephoned Wolver and advised him that a 
I 

lett~ was in the mail from McClung revoking Potter's offer to accept 

$58,000.00 for the subject property; and advised him further to have 

Mac~ wire acceptance of Potter's offer in the wording and form 

drafte!d by Mcclung. 

~suant to Tilson's telephone conversation w:tth Wolver, Jl!acgurn 

wired !acceptance on August 10, 1972. 

i VIII. 
I 

T:he respondent, Charles A. Potter, Jr. is now the owner of the 
I 

i 
subjec;t real estate, having acquired title by deed from the respondents, 

i 

F.arl 4· Roberts and Winifred B. Roberts, dated September 14, 1972 and 

recorded in the Clerk's office of this Court in deed book 329, page 79. 
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'lrHE COURr FINDS THAT THESE FACTS ARE ESTABLISHED AND SUPPORTED 

BY J EVIDENCE.. . 

I 
It is therefore ADJ1JDGED, ORDERED and DECREED as follows: 

A. 
I 

':the respondent, William B. McClung, was the attorney and duly 
I 

autholf'ized agent of the respondent, Charles A. Potter, Jr. in the 

propo$ed sale of the subject real estate, the "Earl Robert's Farm"; 
! 

and I t· E. Tilson was also a duly authorized agent of Charles A. 

Pottel, Jr. in the proposed sale of the subject real estate; and 

~ene L.Wolver, Jr. was the attorney and duly authorized agent 
I 

of Richard B. Macgurn in the proposed purchase of the subject real 
I 

estatef. 

i 
i 

B. 

'Jjhe written offer submitted by Richard B. Macgurn on May 1, 1972 
I 

to p~chase the subject property for $58,000.00 of which $3,000.00 was 

to be deposited and held in escrow, was rejected by McClung, as agent 

for Pojtter, by letter of M3.y 17, 1972; and 

Plbtter' s offer through his agent, McClung, to accept a deposit 

of $5,000.00 and a lease of the property from April 15, 1973 to April 
i 

14, 19~4 for the sum of $1,800.00 was rejected on June 8, 1972 by 

Wolver!, as attorney and agent for Macgurn; and 
I 

Pptter's offer of, July 6, 1972, through his agent, McClung, suggest-
1 

ing a settlement date of October 15, 1972, with a one year lease, was 
I 
i 

rejectl?d by rvr.acgurn. 

I c. 
Mkcgurn's acceptance of Potter's offer of July 6, 1972 was ineffectual 

I 
I i3a 

L.~~~~~~_:_l~~~~~~~~~~~~~~~~~~~~~~~~~~~---------------



and n0t binding on Potter, for the reasons that the acceptance was 

wired.Ion August 10, 1972 after Potter's revocation of his offer to 
I 

sell JSad been communicated to Macgurn through his agent, Wol ver; that 
I 
I the a~ceptance was wired at the unauthorized suggestion of Potter's 

agent~; and that Potter's offer of July 6, 1972, through his agent, 

McCl~, had been rejected on July 21, 1972 by Macgurn through his 
! 

agent l Wol ver. 
! 
I D. 

I 
r.pie evidence fails to establish an existing contract between 
I 

Charl$s A. Potter, Jr. and Richard B. Macgurn for the sale and 

purcJ.se of the subject real estate, the "Earl Robert's farm"; and 
I 

this suit to compel the specific performance of such contract be and 

the slue is hereby dismissed at the costs of the complainant; and 
I ft is further ORDERED that this cause be stricken from the docket 

and p:J_aced among the decided causes of this Court. 

NDrICE OF APPEAL 
AND 

ASSIGNMENTSOF ERROR 

Entered June 14, 1974 

Filed July 15, 1974 
I 
W. B. Chittum, Sheriff of Rockbridge County, Representative of 
I 

I 
the Estate of Richard B. Macgurn, does hereby give his Notice of Appeal 

I 
in thfs cause and will apply for a writ of error. In support thereof, 

the fbllowing errors are assigned: 

I l.· The decision of the Court is contrary to the law arxl 

evide,ce i:.th~:a::~ 
erred in not finding that the respondent, 

I 

William B. 

I 
McClung, was a joint venturer with the other defendant, 
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I 
CharlJs A.Potter, Jr., with the authority to bind Charles A. Potter, Jr., 

to a Jalid contract for the sale and purchase of a tract of real estate, 

which is the subject matter of this cause. 

3. The Court erred in failing to find in the alternative 

that uhe respondent, William B. McClung, was acting as counsel for the 

other respondent, Charles A. Potter, Jr., and in such capacity had the 

authoriity to bind Charles A.Potter, Jr., to a valid contract for the 

sale_dnd purchase of the subject real estate. 

4. That the Court erred in finding that there was no valid 

offer and acceptance in writing signed by the party to be charged thereby 

or his agent. 
I . 

A transcript of the record already has been prepared and is filed 

with Jhe other papers in this cause. 

Q. 

A. 

W. E. TILSON 
I 
(1) 

EXCERPrS FROM THE TESTIMONY 
TAKEN BY DISCOVERY DEPOSITIONS 

Filed December 11, 1973 

I . 
The question I'm asld.ng you is "Did Mr. McClung ever tell you 

Jhe nature or extent of his interest or ownership in this farm 

Jther than to tell you that he did put up the money to • • • for 

~· Potter to obtain the contract enabling h1m to buy it? 

I don't believe he ever mentioned the amount of money that he had 
I . 
put up but I do feel that I'm honest in remembering that he had 

but up all the money. I feel my memory is right on that. That's 

I FPY memory. 
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Q. 
I 

Jid he tell you who had signed the writing as purchaser of the 

farm? 

A. I 
Nr sir. No sir, not ••• 

Q. Dfdn' t he make it clear to you throughout that he was acting as 

r.4.Potter's attorney? 
I 

A. 

Q. 

A. 

NJ sir. No sir, he was definitely the attorney but he was also 

itterested in it financially and they were in it together. 

Did it occur to you that he was interested in it in order to obtain 
I 

his attorney's fee in handling the matter for Mr. Potter? 

NJ sir. I had the definite :impression that he was in it to get an 
I . 
I 

~terest in the profit when we sold the farm, that he was to get 

his part of the property. There isn't any doubt in my mind about 
I 

ub.t. 
I 
I 

Q. Did he ever indicate to you from the inception that Mr.Potter 

J.s not the owner or co-owner of this real estate? 

A. 
I 

Ildid not see the document. I believe that's the word Bill said 

b t he may have said something else. It was that he had it right 
I . 

tJere in the safe and he would get his part of it, one way or another, 

ttbt he had his interest in it and that it was in the safe and Charlie 
I 

wduldn't get it unless Charlie did what 'was right. He didn't say 
I 

jJst what was right but he said he damn sure wouldn't get this docu-
1 . 

ment that gave them the right to ask us to sell it unless he did 

wrlat was right and honest and fair. 

Q. wJ11, who did you list from the outset as the seller of this property 
. I . . 
as far as the listing was concerned? 

I 

A. wJ11, as I say, I think now the only written thing about the listing 

I is on that thing there and when my son gave me this, he said "And 

16 a 
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L 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

I 
I 

i 

! 

I 
I 

hlre, of course, are the owners." 

Nlw that information came to you from your son ••• 

~d as I said before, this is the paper that he gave me. I . 
All right, now do you know how long before May the first it was 
I 

that this listing was made? 
I . 

N0 sir, I do not. 

rl it prior to l\'Iay the first that you went out and looked at the 

fL? 

Yis sir. 

Ju. who went with you? 
I 

A. ~". Potter went with me. Yes, it was before May the first that he 

wint out to show me the farm because that's the day that Mr. Macgurn 

ml.de his offer of $58,000.00. . 
I 

I . 
Q. All right, so sometime prior to May the first? 

Pl~ior to that I know but I do not know ••• It didn't mean anything 

tb me at that time, Mr. Timberlake, about time, the date. It was 

A. 

Q. 

j~st, we were doing business with straight and honorable gentlemen 

Jn we didn't figure we had to have a lot of this stuff. We knew 
I it was a listing and that we were the ones they wanted to sell it 

Jn we got to work to do it and to do the best job we could. We 

dld understand that they were going to make a nice profit on it 

abd we did understand that Potter didn't want Mr. Earl Roberts to 

kllow that he was showing it. That's why I couldn't see the house. 
I . . 

(Page 6, line 3 through last line on page 7) 
I 

(1) 
I Now, in Mr. McClung's letter of May 17th, 1972, Respondent's Exhibit 
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A. 

Q. 

A. 

Q. 

A. 

' 

"B11 it refers to Charles A. Potter, Jr., as being the seller of I , 
the property, does it now? 

Y~s sir. 

Md isn't that also true of the proposed agreement of sale, Respon-' . 
I 

ddnt's Exhibit 11 411 between Charles A. Potter, Jr. and Richard Macgurn? 
I 
! 

That's right, he was acting as the attorney for the partnership. 
I 

Well, wrat evidence do you have that there was any partnership? 
I 

I have no written evidence at all, it's just understanding it was 

their property, they had an agreement. He would put up the money 

JrJ.d Crarlie had the friend and they ••• the two of them wanted 
I 

t6 sell the farm. 
I 

(rage 17, line 13 through line 25) 

I 
(B) 

I 
Q. JVIr. Tilson, when you received the copy of this letter, Respondent's 

Jrubit 111111
, from McClung to Wolver, did you have any further 

A. 

Q. 

A. 

I 
! 

cbntact with Mr. Charles A. Potter, Jr.? 
! 
i 

Nft directly with Charlie but with his attorney and partner, I did. 

.AJLl right, just tell me what contact that was? 
I 
i 

When I got this letter, I went over to Billy and asked him what 
I 
I 

about it. And he said, Charlie's not only trying to get you, he's 
I I • 

t~ying to get me and he shouldn't do that because I have the docu-
1 
I , 

m~nt in my safe until he plays fair with me and I get mine, he'll 
' 

nbt get that document. · And I said well, what shall we do. And he 

skid, has Wolver received that letter. I said Billy this is the 10th, 

y~ letter is dated the 7th, but I just got mine about 15 minutes ago 

a.hi he's in California and he couldn't have gotten your letter and 

I 
I 
i 
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he said, "another one of those tapes staying on the dictaphone too 

lo;ng or some remark like that" • • • it was • • • and he will 

rrember the statement, that it must not have gone out when it 

shbuld. But I got mine on the tenth and I talked to him on the 

te~th and I said, "I don't know but he couldn't have gotten it but 
I 

I ~11 phone and find out and I said if he didn't get it "what?" He 
~ 

said if Mr. Wolver sells us, was his words a telegram stating 

t~t he accepts the counter offer made by Mr. Potter • • • made on 

the 17th and correspondence the 17th •• 

Q. Thb 17th of what? 
, I 

A. May. And • • • I want to get this just right, now he received 

Q. 

A. 

Q. 

a ~e from Mr. Potter . . . Mr. Wolver with the . • . accepting 

tbk offer with the $2,000.00 and as explained in my letter 
I . 

OfiMay 17th? 
. I 
No~ it was May the 6th. As explained my letter • • • 

I 

No~, let's keep the record straight, I don't want you to look bad 

onlthis. You have reference, do you not, to this letter of May_ 17th, 

fr,m McClung to you, which I believe we introduced as Respondent's 
I 

Exhibit "3"? Look back through your file there. It's right near 

thk top of your file. 

A. Mrl Timberlake, this • 
I 

got to get my dates right • • • Mr. 

McClung said that if he got a wire, the $2,000.00 deposited,making 
I 

$5~000.00 as per the counter offer of this letter of May 17th and as 
i 

exblained in its letter of July 6th, before he got that letter of 
I 

chkr1ie's withdrawing the offer, that that would be a legal contract 

anh Charlie couldn't get out of it, it didn't make any difference 

wJt he did and I said, well, he couldn't have done it but I will 
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Q. 

A. 

Q. 

A. 

phbne him and I said would you just write out something that I should 
I 

te[Ll Mr.Potter to wire if he wants it. I think they want it. And 

he • • • 

(Page 26, line 8 through line 22 on page 27) 

l~B. Mc CLUNG 

(1) 

Was there any agreement between you and Mr. Potter as far as owner­

sJp of the farm was concerned? 

No. 

Yo were acting only as his attorney? 

I rs to receive something of the proceeds of profit if the deal 

wa consurnated. . 

Q. Jt do you mean if the deal was consurnated, if he got the lease 

01 if it was sold? 

A. II it was sold to a third party. 

(Page 35, line 22 through line 30) 

c2!) 

Q. ~J the time you listed the property with l\'tr>. Tilson, did you give 

~ a written . • • did you write on a piece of paper the terms 
I 

A. 

Q. 

A. 

Q. 

ofl the sale? 

on a legal sheet I outlined the terms of sale. 

,w, is that the Exhibit which has been filed by Mr. Tilson an:l 

111Cfil:'ked Respondent's Exhibit "l"? 

YJs, it is. 

IJ·everything showing on this Respondent's Exhibit "l", from the 
I , 
I 
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figure "45" down through "no signs", is everything on there your 
I WJ?iting with the exception of the telephone numbers? 

rJ is. A. 

Q. NJw, can you tell my why the names Charles A. Potter, Jr. and 

wJ11iam B. Mcclung were both written on that piece of paper? 

sd the Tilsons could contact either one of us concerning it. A. 

Q. 

A. 

J1 right, is trat what you told him at the time you wrote those 

fJgt.lres on there, I mean those names, or did you tell him that 
I 

ii was both your all's property? 

I lbelieve that I told him both, trat it was our property and he 

cluld contact either one of us. 

(Rage 39, Line 26 through line 12 on page 40) 

(3) 

Q. At that time, did you feel that you had an interest in this property? 

A. Ye

1

s, I had an interest in either the property or the proceeds of 

the property. 
I . 

(Page 49, lines 2 through 5) 

( 4) 

Q. Were what • • • just were you're services? It was understood 

tiit you were to profit from the procc~s of the sale, you were just 
I 
I 

se~ling out whatever interest you had in the deal for the sum of 

$4looo.oo, is trat right? 

A. Whktever interest I had in the deal. 
I 

(Fage 52, lines 28 through 32) 



Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

<b 
I 
I 

N~w, I recall you said earlier when you were testifying that origi-

nl11y you had no set agreement with Mr. Potter regarding what you 

w1re to get on the sale. That you were to get a percentage and I 
I 

b~lieve as you said that if the property was sold, you would get 

tibt percentage and if it was not sold, you would get nothing and, 

Ilthink, you were also asked if you were going to share in the 

l1sses am, I think, you said you didn't anticipate any losses, 

ii that right? 
I 

dat' s right. 
I 
I 
I Y0u were to get something if the property was sold and you would 

glt nothing if was not sold? 

rnlat's right. Had the option not been exercised, then I would 

rlceive nothing. 
I 

'I%at is the option with Roberts? 

YJs sir. 

Jd subsequently, you arrived at a figure of $4,ooo.oo which would 
I 

bJ your interest in the property? 

YI . es sir. 
I -

(fjage 56, line 10 through line 27) 

I 
(6) . . 

J. McClung, tlme ard tlme during your examination taking this 

d~scovery deposition, reference has been made by counsel to your 

~terest in this property. Will you please state clearly and un-
i 

equivocally, for the record, whether or not you, at any time, ever 
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had any proprietary interest in this property? 

A. No sir, I never rad any legal interests in the property. 

Q. Either legal or equitable as far as the ownership of the property 

was concerned? 

A. The option was in Mr. Potter's name. The negotiations and so forth 

had to be approved by Mr. Potter and so forth. It was understood 

that I would receive some of the profit if there was profit in this 

property. 

(Page 57, line 2 through 13) 

(7) 

A. Well, my fee was not one that would be arrived at on an hourly basis. 

It was one that was more on a contingency nature than anything else. 

Q. But it was your feeling that you had some interest in the property 

if it were sold, you had, in effect, a ownership in the proceeds 

of any transaction that was consumated, isn't that true? 

A. I had an interest in the profits. 

(Page 60, line 2 through 9) 

CHARLES A P01TER, JR. 

(1) 

Q. Well, when did you first tell Mr. McClung ••• 

A. The Sunday • • • I • • • we went to Charlottesville to make the 

lease arrangement. 

Q. At that time then it was clear that Mr. McClung had some interest, 

whatever it was, in this transaction? 
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A. Yes, sir. 

Q. Now did you at any t:i.me between then and the first of May, 1972, 

have an agreement with Mr. McClWlg as to what that interest was? 

A. No sir. 

Q. It was just that he would get some percentage of the profit, if 

profit there was? 

A. Yes sir. 

Q. If there was any loss, was he to share it? 

A. Well, I wasn't told that, no. 

Q. You didn't anticipate any loss as he said? 

A. We were hoping, yeah. 

Q. You knew you had a good deal that there wasn't going to be any loss? 

A. Well, at the t:i.me I went'to sign this option on the property, it 

was high but, and this is about the time we had this land boom so to 

speak and I couldn't see it in my finances to swing a deal right at 

that time so I didn't know whether it was such a good deal or not, 

really. 

Q. Did you then have discussion with Mr. McClWlg prior to May 1st, 1972, 

regarding listing this property for sale? 

A. Yes, we just mentioned it, we just put it on the market to see what 

the real price would be. 

Q. You all sat down and both agreed that it was a good thing to do to 

go ahead and sell it if you could get a good price for it, is that 

right? 

A. Yes. 

Q. And did you all both agree on $60,000.00 figure? 

A. Yes sir. 
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Q. And did you tell Mr. McClung to go ahead and list it with Mr. 

Tilson for the $60,000.00 figure? 

A. )'.'es sir. 

Q. Did you list it with any other realtors? 

A. No sir. 

Q. And was there any signed agreement between you and Mr. Tilson on 

this listing? 

A. No sir. 

Q. All right and did now at that time Billy was • . • still 

had some interest in it, he was also acting as your attorney, is 

that right? 

A. Yes sir. 

Q. And you authorized him to give the listing to Mr. Tilson? 

A. Yes sir. 

Q. Now, did you receive the original offer that Mr. Macgurn made for 

the $58,000.00? 

A. Did I receive it prior to sending it to Mr. Macgurn? 

Q. No, did ••• the original offer that Mr .• Macgurn made that Mr. 

Tilson testified to earlier was made up on his contract form, it 

was signed by Mr. Macgurn offering.to buy it for $58,000.00, did 

you receive that? 

A. Just a copy, yes sir. 

Q. And did you discuss that with Mr. McClung? 

A. Yes sir. 

Q. Arid as a result of your conversation with him, did you both agree 

that you would sell it for the $58,000.00? 

A. Yes sir. 



(Page 65, line 4 through last line on page 66) 

(2) 

Q. Did Mr>. McClung any t:i.me after writing that letter on August 7th, 

discuss with you the possibility of a telegram of acceptance being 

received? 

A. Yes sir. 

Q. When did he have that conversation with you? 

A. Well, he contacted me after the telegram was sent. 

Q. Is that the first you knew about the telegram, after it had been 

sent? 

A. Yes sir. 

Q. You were not told that one might be coming or what would happen to 

you if it did come 

A. NQ sir. 

Q. Did Mr. McClung, at that t:i.me, try to persuade you to go ahead and 

sell the property? 

A. Prior or before the telegram or after, I do not know, but I think 

it was after the telegram was received that we reached our agreement. 

Q. At the time that you \\l!'ote the letter . . . told him to write the 

letter saying call the whole deal off on August 7th, at that time, 

did Mr. McClung raise the questions well, hey, how about my interest 

in this thing? 

A. I told him at that t:i.me that I would treat him fair for his services 

and he would get a share of the profit, moneywise. 

Q. Then, after the telegram was received on August 10th, by Mr. Tilson 

excuse me just a second • . . all right after that telegram 
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I was received, Mr. Potter, were you advised of the receipt of that 

tllegram? You were told that the telegram had been received by 
I 

Mi?. Tilson and th:it • • • 

A. I was • • • I received the telegram through my father. 

Md at that time you lmew that Mr. Macgurn did want to buy the 

I 
p,operty under those terms? 

Yes sir. 

Q. 

A. 

Q. ~ there wasn't any questions in your mind that he was saying, 
I 

IJ.accept your original offer in toto~exactly-whatever you said 

y lu wanted, that's what I' 11 do and th:it • • • was that your under-

s~anding? · 
I 

A. Yes sir. 

Q. Ja. at that time you did advise Mr. Macgurn either through your 

aJent or his that you were unwilling to convey the property, isn't 
I 

ti1t true? 

A. Yels sir. 

An~ you have, since that time, been aware that Mr. Macgurn or his 

pe~sonal representative were willing to go through with the con-

Q. 

trkct and you've advised them that ~ou would not, is that true? 

Y I . es Sil'. A. 
I 

Al~ right now, are you still the owner of this farm? 

Yeb sir. 

Q. 

A. 
I 

Ana you recall when you took title to it? 

sebtember 17th or 20th of 1972. 

Q. 

A. 

Q. ~ did you buy it under the terms that indicated, $36,000.00 being 
l . 

fihanced and $5,000.00 being paid in cash? 

Ye~ sir. A. 
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Q. Ariid is there a deed of trust an:i note outstanding to the Roberts's 

tq secure them for that $36,000.00? 

A. Y~s sir. 

Q. And there's another deed of trust to Mr. McClung for $9,000.00, 

is that right? 

A. Yes sir. 
I 
; 

Q. ~d what does that $9,000.00 represent? 

A. $9,ooo.oo represents $5,000.00 down payment and $4,ooo.oo proceeds. 

Q. By $4,000.00 proceeds, you mean for his interest in the profit, 

is that right? 

A. Yes sir. 

(Page 71, line 8 through line 7 on page 73) 

TRANSCRIPr OF THE EVIDENCE 
. TAKEN ON JANUARY 22, 1974 

Filed February 6, 1974 

28a 



PART II: TRANSCRIP:r OF EVIDENCE 



r·,_ 
\.. .• · 

r· 
\?~,ti 

-1-
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1 COURT: The case appearing on the docket of this Cour 

2 this morning is that of w. B. Chittum, Sheriff of Rockbridge 

3 County, Virginia, representative of the estate of Richard n. 
4 Macgurn, against Charles Ao .Potter, Jr., Earl D. Roberts, and 

5 Winifred B. Roberts, and William B. Mcclung in his own right 

6 and as trusteee I believe this is a suit for specific perforl-

7 anceo Are you gentlemen ready to proceed? 

8 

9 . MR. SPENCER: If ·~"our Honor please, I think that we' r. 

10 going to be able to work out a stipulation on all of the 

11 :Exhibits to be filed. 

12 

13 COURT~ I reviewed this file yesterday, gentlemen, 

14 , including the depositions that were taken on November 5, 1973, 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

before Rita Goodhart, a Notary .Public for the County of Rock­

bridge, State of Virginia. They were the depositions of Mr .. 

We E. Tilson, Charles A. Potter, Jr., and Mr. William B. 

Mcclung. They were taken at the law offices of Spencer & 

Crawford, 31 West Washington Street, in the city of Lexingto , 

Virginia. The depositions were transcribed and were filed i 

the Clerk's Office on December 11, 1973; and with the deposi ions 

were filed Exhibits. I also considered the Exhibits filed 

the Complainantp and the Exhibits filed by the Defcndantss 

I believe that I am fairly familiar with the particulars of 

the case. Gentlemenp I don't think it i~ necessary for an 
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1 opening statement, unless you wish to make one. 

2 l 

3 TulR. ROBERTS: I'd like to make a very brief one. 

4 

5 COURT: All right, Mr. Roberts. Now, you are one of 

6 the counsel for the Cqmplainant? 

7 

8 .MR. ROBERTS: Yes, sir.. May it pleaf:;e the Court, som~-

9 time prior to May one, 1972, Mr. Mcclung and Mr. Potter obtai1ed 

10 . a lease, or a lease option agreement, to purchase some proper~y 

11 in Rockbridge County from the then owners, Mr. and Mrs. Earl 

12 'Roberts. I believe prior to the time that they got a deed to 

13 this property, it was turned over to W. Eo Tilson and Son for 

14 . re-sale. On or about May one, 1972, Mr. Tilson obtained a 

15 contract, signed by Richard Macgurnp which contract called foir-

16 a purchase price of fifty-eight thousand dollars ($58,000oOO) 

17 as opposed to sixty thousand dollars ($60,000.00), which was 

18 the original listing price with the Tilsons, a down payment 

19 of three thousand dollars ($3,000.00), and a closing date of 

20 April fifteen, 1973. This offer was apparently rejected by 

21 the sellers, and on May seventeenth, 1972., Mr. Mcclung draftee 

22 another contract with escrow agreements which acknowledged 

23 acceptance of the fifty-eight thousand dollar ($58,ooo.bo) 

24 purchase price but asked for an additional two thousRnd ($2,0CO.CO) 

25 down payment, and a closing date of April fifteen, 1973, but 
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1 . with an additional clause in there that M.ro Potter be permit 

2 'to rent the property until April fourteen, 1974, with an 

3 rental of eighteen hundred dollars ($1,800.00). On June eig 

4 1972p Mr. Wolver, who is counsel for Mr. Macgurn, a resident 

5 of California, wrote to Mr. Tilson and rejected the offer made 

6 by Mr. Potter and Mro Mcclung, explaining that his client did 

7 not wish to increase the amount of the down payment to five 

8 thousand dollars ($5,000.00), and with an expression of an in ent 

9 to take possession of the property immediately. On July sixtap 

10 1972, Mr. Mcclung ·responded to Mr. Wolver's letter and said 

11 that he felt that the oettlement could be worked out with a 

12 closing date of October fifteen, 1972, with a rental of eight en 

13 hundred dollars ($1,800.00) from October fifteenth to October 

14 fourteen, 1973. No mention was made in this letter of the 

15 ,five thousand dollars ($5,000.00) which had been set forth in 

16 the previous contract, proposed contractp written by Mr. ~eel g .. 

17 ·on July twenty-one Mr. Wolver wrote back to Ivlr. Mcclung and 

18 stated that everything seemed to be fine, or words to this 

19 effect, except that he wanted to revert to their original 

20 closing date of April the fifteenth, which was in the contrac,. 

21 j Evidence will further ·show that on or about August 
; 

22 I seven, by letter dated August seven, apparently not mailed un·il 

23 [a couple of days later, a letter was written to both Mr .. Wolv.r 

24 I and to Mr. Tilson stating that the offer of fifty-eight thous, d 

25 dollars ($58,000.00) had been rejected; and, subsequently, on 

-;--------
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1 or about August ten, and before this rejection letter had bee 

2 received by Mr. Violver, Mr. Wolver sent a telegram accepting 

3 
the terms as set forth by l'llr. McClung's letter of July six .. 

4 Since that date, there had been on deposit with Mr~ Tilson's 

5 firm a down payment of five thousand dollars ($5,000 .. 00), and 

7 

8 

6 Mr. Wolver is the executor of the estate of Mr. Macgurn, who 

died on or about September one, 1972. Mr. Chittum, of course, 

has qualified as administrator in this jurisdictionp and my 

9 

10 

11 

12 

13 

. 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

clients have since the date of the telegram been in a positio 

;ready, willing, and able to purchase this property from the 

two sellers, mr. Mcclung and Mr. Potter. 

! COURT: Any of the other counsel for the Complainant 

wish to make a statement at this time? Mr. Timberlake, I 

believe you represent the Defendants? 

MR. TIMBERLAKE: Your Honor, I am going to. accept th 

Court's suggestion and not embark on any elaborate opening 

statement. I believe tho Court knows the issues pretty well 

I might say this, however, more or less in reply to Mr. Robe ts
1

s 

opening statement. The Court will note that the position 

apparently taken by the Complainant in this case at the outs t~-

and I'll concede it's a necessary position for counsel to ta e, 

and for them to establish--is that the owners of this proper y 

in question were Messrs. Potter and Mcclung, and not ••• 

-·~~~~~~~~--~~~~~~~~~__J 
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1 'Mr. Roberts referred time and time again in his opening state-

2 iment to Mr. Potter and Mr .. McClung having bought this property 

3 .and Mre Potter and Mr. Mcclung having undertaken to sell it; 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

and, of course, that is1 we cay that is diametrically counte 

to what the evidence will show in this case. The evidence 

will show that Mr. Mcclung, at no time, was an ovmer or co-

owner of this propertye 

COURT: He advanced the deposit, from the record 9 I 

believe; he loaned Mr$ Potter five thousand dollars ($5,000~00) 

as a deposit, and he was to receive four thousand dollars 

($4p000.00) in the event the prope~ty was sold and a profit 

was mades That was his only interest in it. 

MR. TIMBERLAKE: That was entirely after this trans-

16 ·action, Your Honor. The evidence will show that Mre McClung's 

17 assistance as counsel was solicited by Mr. Potter prior to 

18 May first of '72 to help him negotiate a lease and purchase 

19 contract with the then owners of the property, and that afte 

20 Mr. Mcclung was able to negotiate that for Mr. Potter then 

21 Mr. Potter, at Mr. McClung's suggestion, concluded that some 

22 effort would be made to sell the property, and Mr. McClung--

23 there was an understanding between Mro Potter and Mr. Mcclung -

24 that Mr. McClung's ultimate services, his services in the 

25 '.wind-up of the matter, would be based, if the property were s ld, 
! 
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1 on some portion of any profit that was made. And that is, 

2 the evidence is, will be clear and undisputed in this case, 

3 ·think, that that, and that alone, was Mr. McClung's status i 

4 the matter. 

5 And then, when Mre Potter concluded not to sell to 

6 outsider but to acquire the • • • to exercise his right to 

7 chase himself and take title to the property, Mr. Mcclung then 

8 did advance him,·arrange for him to obtain the funds, that 

9 were necessary to complete the purchase. I think that the 

10 Court will readily see that there are several is·sues, very 

11 material issues, in this caoe as to which we submit 

12 be no conceivable question. One of them is that of the stat 

13 of fraudso This is a suit for specific performance, or dama 

14 for the alleged breach of a contract by Mr. Potter to sell t e 

15 property to Mr. Macgurn. And I think that when the Court has 

16 had an opportunity to review the evidence an.d consider the 

17 

18 

19 

matter, that it will be perfectly patent that if there were 

conceivable agreement, i~ was not in writing and signed by 

party to be bound; that is, Mro Potter. Now, further than 

20 that, Your Honor, we submit that the evidence will be 

21 

22 

23 

24 

25 

clear and manifest that there was never any agreement, signed 

or unsigned by Mr. Potter, binding agreement to sell this 

propertye The evidence will show that the property was liste 

for Mro Potter by Mr. Mcclung with Mr. Tilson at sixty 

dollars ($60,000.00). That was prior to May the first 
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That on or about May the first, 1972, Mr. Tilson interested t is 

Mr. Macgurn of California, who was here in connection with so e 

V.M.I. activities, in the farm, Tilson having been shown the 

farm by Potter; and that Tilson filled out a contract, runnin~ 

between Potter--not Potter and Mcclung, not between Mcclung 

and the proposed buyer; but between Potter and Macgurn--for 

the purchase of the farm for fifty-eight thousand dollars 

s · ($58,000.00), and had Macgurn sign it, and submitted it to 

9 McClung as Potter's attorney, and that Mcclung in turn submit ed 

10 it to Mr. Potter, the seller, and Mr. Potter was unwilling to 

11 sell on the basis of this contract that had been filled out 

12 ,by Mr. Tilson, and had mr. Mcclung fill out, or draft, a con-

13 ;tract, unsigned by Potter, dated May the first but submitted o 

14 :Tilson on May the seventeenth, by which Potter assented to th 

15 :fifty-eight thousand dollars ($58,000.00) but imposed terms 

16 as far as possession and time of closing and a five thousand 

17 dollar ($5,000eOO) deposit, down payment, rather than the 

18 three thousand dollars ($3,000.00) that had been cont.emplated 

19 :in the offer made on behalf of Macgurn by Tilson. That was, 

20 in turn, unsigned, submitted out to California to Macgurn, an 

21 in July Macgurn's attorney, Mr .. Wolver, writes this letter wh'ch 

22 is an Exhibit saying, rejecting it, and saying if Il1ra Potter, 

23 Mr .. McClung's client, Wolver says, is not willing to modify 

24 the proposal contained in this drafted contract Potter prepar d 

25 by Mcclung, to the extent of taking three thousand dollars 
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($3,000.00) dovm payment instead of five ($5,000aOO) and in 

other respects, to consider the matter closed, and any offer 

withdrawn. 

And then the evidence will further show that there w s 

a letter. by Mcclung on behalf of Potter to Wolver suggesting 

further negotiations. And when they were rejected, further 

negotiations were rejected, on August the seventh, Mre McClu.n 

at Mr. Potter's direction, writes .Mr. Wolver and tells him 

that Mr. Potter has decided not to sell the property, on any 

terms. On August the tenth Macgurn wires that he is accepting 

the proposal submitted on May the seventeenth to Tilson, 

unsigned by Potter, never signed by Potter, and unequivocally 

:rejected by l'ilacgurn in July. And that, Your Honor, is the 

14 :basis upon· which these gentlemen now contend that Mre Potter 

15 

16 

17 

18 

is bound by contract to sell this farm to Macgurn, or Macgur 's 

estate, and specific performance is asked. 

COURT: Right there I would like to inquire. In reading 

19 'the depositions that were taken in November, I understood fro 

20 

21 

22 

23 

24 

25 

the testimony that !'i1r. Potter, through Mr. Mcclung, rejected 

Macgurn's offer on August seventh, but that on August 

was an acceptance of the terms outlined in the letter of IJ.lay 

seventeenth. There is also evidence that Mr. Tilson called 

Mre Wolver and advised him that there was a letter in the mai 

.rejecting the contract. Is my understanding of that testimo 
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s, 
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i 

1:1 
11 

I 
1 

1.? 
I 

13 

f 
15 
I 

16 
! 

( 117 

/:: 
/ 20 
' 

21 

22 

23 

24 

25 

I 

I 

correct? I'm just referring to these depositions that were. 

taken in November. And there is also some testimony in the 

depositions that Mr. Mcclung had made a suggestion how to ge 

around the rejection. 

MRo TIMBERLAKE: There is evidence in there that Mr. 

McClung suggested the language of the telegram that Tilson w s 

asking that Macgurn send him, and Idro Mcclung, in his discov ry 

deposition, testified, and will testify today, that that 

suggestion on his part was simply with the desire to reopen 

negotiations and was without any authority or direction from 

Mr. Potter. 

COURT: Well, that's what puzzled me; I couldn't under-

stand why that was done if there was supposed to be a bona fi e 

rejection of Mr. Macgurn's offer. 

MR. TIMBERLAKE: The undisputed evidence I think woul 

be, Your Honor, that the rejection was at the direction of 

Potter and that the language of this telegram suggested by 

Mcclung was absolutely unknowri and unauthorized by Potter, an 

that McClung's testimony is that he suggested that merely as 

a means of reopening negotiations~ 

COURT: And yet he was also acting as the attorney fo 
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I 

1 !Mr· Potter .. 
! 

1.m. TIMBERLAKE: Not in that respect, Your Honor, 2 

3 

4 because both • • • 

5 

6 

COURT: He had been acting as attorney for ••• 

8' 
: 

Ifill· TIMBERLAKE: Oh, he had been the attorney for !Jr. 7 

9'. Potter, yes, sir .. 

10 

11 

I 
12 

J 
! 

114 
I 
i 

1:5 
I 

t6 
! 

17 

MR. SPENCER: If Your Honor please, I have a list of 

Exhibits here which represents the Exhibits that have been • 

COURT: .Are there additional Exhibits? 

MR. SPENCER: No, Your Honor, but this includes the 

originals to the extent that they are in the possession of 

" . 

the Complainant. There !'Xe also copies of the lettera that 

we don't have the originals of, and lilr· Timberlake and counsel 

for the complainant have agreed to stipulate that these Exhibi" 

18 

,19 
I 
! 20 

numbered One through Fourteen • • • ! 

i 21 

22 

23 

24 

25 
! 

i 
i 
I 
' 

' _,_ 

---------- --------------------------SHENANDOAH REPORTING SERVICE 

A DIVISION OF S.l.A., INC. 
P .''' ,-,~)X 2435 

A 



,,,--.. 

-13-

1 MR .. TIMBERLAKE: Your Honorp our only reason for this 

2 suggested stipulation is that they were introduced in the cou se 

3 of taking discovery depositions, and there is some question in 

4 our mind as to whether they are Exhibits as they stand :now .... e 

5 

6 COURT: Well, I thought I had ordered the filing of 

7 "the Exhibits.. I certainly would consider that the Exhibits 

8 already file.d are part of the record .. 

9 

10 MR. SPENCER: Your Honor, I thought this would be 

11 simpler, just one straight numbering that would be ~ • o 

12 

13 COURT: And then you can refer to them in your exami 

14 ation of the witnesses? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. SPENCER: Yes, sir, we can refer to them by the 

numbers that I have attached to these. 

COURT: Do the numbers correspond with the Exhibits 

already filed? 

NiR., SPENCER: No, they don't, Your Honor, because thoae 

Exhibits, some have been by the Respondents and have their 

numbers attached to them, and some of them by the Complainant 

and have the Complainant's numbers attached to themo These 

---- -------------------------------' 
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1 :Exhibits repres~nt the entire Exhibits in the case. 

2 

3 COURT: You feel there won't be a:ny confusion with t e 

4 , identification? 

5 ' 

6 MR. SPENCER: No, Your Honor, in as much as those wi 1 
I 

7 i just stay with the discovery depositions and these • .. • 

8 

9 ! COURT: These are pa.rt of the record. These Exhibits 

10 here are filed pursuant to a decree entered by this Court, and 

11 
1
they are made a part of the record. Your Exhibits are lettered 

12 A, B, C • " . wellp let's refer to the original agreement of 

13 J11ay one. That's your Exhibit A in the record. The letter f om 

14 Mr. Mcclung to Mr. Tilson on May seventeen is identified as 

15 Exhibit B. The agreement of sale of May one, 1972, is identi 

16 fied as Exhibit Co The escrow agreement dated May one, 1972, 

17 is identified as Exhibit D. The memo of agreement dated May 

18 one, 1972, is identified as Exhibit E. The letter from Mr. 

19 Tilson to Mr .. Macgurn dated May eighteen, 1972, is identified 

20 as Exhibit F. The letter from Mr. Mcclung to Mr. Wolver 

21 July six, 1972, is identified.as Exhibit G. The copy of the 

22 telegram is identified as Exhibit H. Thut is a telegram 

23 reads: "This is to inform you I have executed the contracts 

. 24 forwarded to Charles Potter, Jr., pertaining to the Roberts• 

25 farm at Collierstown, Virginia, and am forwarding a check for 

----·----- ---
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1 two thousand dollars ($2,000.00) to be added to the escrow 

2 account. Thus I am accopting his original counter offer as 

3 :forwarded to me and as explained in his attorney's letter of 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

July six, 1972, a..."ld am returning the same for his signature o ii 

Signed Richard B. Macgurn. That is identified as Exhibit Ho 

Now, those are the Complainant's Exhibits .. 

And then there were, I believe, two Exhibits filed by 

the Defendants. And I believe the first is the letter to Mr .. 

'.rilson from Mr. Wolver dated June eight, 1972. And then a co y 

of Mr. McClung's letter to Mr. Wolver dated August seven, 197 • 

And I believe those were the only two Exhibits that were file 

by the Defendants according to this record. 

So, now are there any additional Exhibits that you 

want to tender and by stipulation enter into the record? 

r.m. SPENCER: There are, Your Honor. 

COURT: Well, do you want to read them into the recor ? 

MR. SPENCER: All right, Your Honor. The Complainant 

will introduce, which is marked Exhibit Number One, what will 

be shown to be a memorandum of listing given by Mr. McClung t 

Mro Jim Tilson at the time the property was listed. Exhibit 

Number Two is the agreement that Your Honor referred to, I 

'believe, as Complainant's: .Exhibit A • • • 

----·--------------------------' 
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1 COURT: Excuse me, Mr. Spencer, there are numerous 

2 Exhibits filed with tho depositions. 

3 

4 MR .. SPENCER: Yes, Your Honor; some of those ••• I 

5 . just thought it would be easier to refer to these ••• since 

6 they are all here, both his and ours. 

7 Exhibit Number Two is the agreement of sale constituting 

s the original offer made by Macgurn for the property. Exhibit 

9 ·Number Three is the letter dated May the seventeenth, 1972, 

10 from Mr. Mcclung addressed to Mr .. Tilson, enclosing the cont act 

11 which had been offered by Mr. Macgurn and also sending copies 

12 of Exhibits Five, Six, and Seven, being the new agreement. 

13 Exhibit Number Four is a letter addressed to ?11r. Macgurn fro 

14 Mr. Tilson dated rday the eighteenth, in which he had forwarded 

15 Exhibits Three, Five, Six, and Seven. 

16 Exhibit Number Eight is a letter from Mr. Wolver 

17 addressed to Mr. Tilson and dated June the eighth,· 1972, in 

18 : which he sets down new terms and conditions for the contract 

19 : that had been proposed by Mr. McClungo Exhibit Number Nine is 

20 a letter from Mr .. Mcclung to Mr. Wolver, in which he acknowledges 

21 receipt of the letter of June eighth and sets down additiona 

22 terms for the contract. Exhibit Number Ten is a letter dated 

2:3 

24 

25. 

July the twenty-first, 1972, from Mr. Wolver to M.r. McClung, 

in which he accedes to the terms of mr .. McClung's letter of 

July the sixth and requests that the closing date be on Apri 

-·----------
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1 the fifteenth. 

2 Exhibit Number Eleven is a letter dated August the . 'i. 

3 seventh, 1972, addressed to Mr. W. E. Tilson, signed by Mr. 

4 William B. Mcclung, encJ:osing Exhibit Number Twelve, being a 

5 letter to Mr. Wolver withdrawing the offer. Exhibit Number 

6 'Twelve is the letter dated August the seventh, 1972, from 

7 : r.~r"· Mcclung addressed to Mr. Eugene L~ Wolver withdrawing the 

8 .offers of Mr. Potter. Exhibit Number Thirteen is a legal pag .... 

9 in the handwriting of Mro IvlcClung setting out the terms of a 

10 ·telegram which was subsequently sent by Mr. Macgurn to Mr .. 

11 Tilson dated August tenth, and that telegram is filed as Exhi it 

12 Number Fourteen. 

13 Are those Exhibits correct,. r.1r. Timberlake? 

14 

15 

16 

17 

18 

MR. TIMBERLAKE: What Exhibit is this letter, Wolver' 

letter of June the eighth? 

MR .. SPENCER: That is the letter in which Mr. Wolver 

1.9 ,says that the terms of the contract dated May the seventeenth 

20 :are not acceptable and that there are placed additional terms 

21 on the contracte 

22 

23 COURT: I believe the record contains the original 

24 'letter. This record here. It is a letter of June eighth fron 

25 Mr. Wolver to Mra Tilson. 
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1 MR. TIMBERLAKE: Now, I don't ••• this has never been 

2 offered as an Exhibit. 

3 

4 MR. SPENCER: Yes, it has; in fact, twice. That cop 

5 of the telegram has been introduced pursuant to a Court's 

6 ,decree as an Exhibit, and I believe it was also introduced i 

7 the discovery depositionse 

8 

9 l\'lR. 'fIMBEHIJAKE: Well, now, I didn't recall anything 

10 in the discovery deponitions other than this legal pad memor 

11 · andum., 

12 ' 

13 MR. SPENCER: Maybe not. I lr..now it was filed as an 

14 EY..hibit pursuant to the Court's decree to file the documents 

15 that constituted the contract. But we'll be glad to follow 

16 through if you don't want to stipulate to Exhibit Number Fou 

17 teen .. 

18 

19 COURT: That is Exhibit H in the record? 

20 

21 MR. SPENCER: Yes. 

22 

23 "MRo TIMBERLAKE: Your Honor, I think that I would want 

24 some proof an far as this is concerned, because it is not a 

25 : communication directed to my client, M.r. Potter, or to Mro 
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1 · Mcclung; it's ostensibly a telegram from Macgurn to 'l'ilsono 

2 

3 MR~ SPENCER: If Your Honor please, I will not inclu e 

4 ·Exhibit Number Fourteen in the Exhibits that have been stipu 

5 . lated and, if Your Honor please, I would like to keep these 
' 

6 . to use with the witnesses as they are callede 
I 
I 

7 

8 COUR'r: Is that agreeable with you, Mr. Timberlake, 

9 as to these Exhibits? 

10 

11 MRe TIMBERLAKE: Yes, sir. 

12 

13 COURT: All right, by stipulation they are admitted 

14 into evidence and identified as related by Mr. Spencer in the 

15 record. 

16 

17 MR. TIMBERLAKE: Before we go into the tak.ing of evi 

18 dence, I would like to ask that the witnesses be separated. 

19 

20 : (WITNESSES EXCLUDED. ) 

21 

22 Whereupon: 

23 

25 a witness called by the Complainant, being of legal age and 
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1 duly sworn, testified upon his oath as follows: 

2 

3 Direct Ex::unination b~ F.~r. Roberts: 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Q 

A 

Q 

A 

Q 

A 

Q 

business? 

A 

Q 

Will you please state your name? 

Jame~;; A. Tilson. 

Where do you live, Mr. Tilson? 

In Rockbridge County, Virginia. 

And what .is your profession? 

Farmer and realtor. 

How long have you been in the real estate 

Since 1951. 

Did you on or about, sometime prior to May o e 9 

1972, obtain a listing for the sale of two hundred and forty 

six acres, more or less, in Rockbridge County through a conver­

, sation with Mr. Mcclung? 

A I believe it's about two hundred and seventy 

19 six acres of the Roberts' farm, what was the Roberts' farm. 

20 Q All right. Will you relate for the Court the 

21 details, as well a:J you remember them, of that conversation, 

22 and where it took place? 

23 A It took place either in Bill McClung's offic 

24 ; or around the Court House. I think we walked down to Charlie 

25 Potter, Sr.'s, office to check on who could best show us the 

-----··-------------------------
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property, and wherein between there •• o at the time it was 

being written down, I thought the Charles Potter we were tall ing 

about ~as Charlie Potter, Sr.; by the time we were through, 

realized that it was Mro Potter, Jr. And o c o but, somewhe e 

5 between Bill Mcclung' s office and the Treasurer's Office o 

6 Q All right. And what were the details of you 

7 conversation with Mr. Mcclung at that time? 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A 

and Mre Potter 

A 

Q 

As I remember them, Mre McClung said that he 

0 0 • 

TIMBERLluCE: Your Honor, I would like for the 

record to show that as far as any conversation 

between Mr. Mcclung and Mro Tilson is concerned, 

that I object to it as hearsay in so far as i 

applies to the Respondent Potter. 

COURT: Your objection is so noted in the rec rdo 

Would you repeat the question? 

Will you relate the conversation between you 

: and Mre Mcclung at that time? 

A They had a property to sell, and Bill wrote 

1 down on a legal pad the details of the acres and so forth; I 

24 ' . think it is a part of the record here.. And I think I wrote 
25 

I 

'downp when I got back to the office, the aerial photographs a d 

----------------------------·------------~ 
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1 made notes of who would show the property; in other wordsv 

2 Charlie Potter would show Dad or myself the boundary linese 

3 . In other words, we couldn't sell it until we knew where the 

4 ·lines were, and that was the first thing, was for us to beco e 

5 familiar with the property before we would 'go to work on ito 

6 Q I show you this Exhibit Number One which was 

7 related by Mro Spencero Is this the memorandum that was wri· ten 

8 at that time? 

9 A I think so, yes. 

10 Q Will you read those portions of it that a.re 

11 Mro McClung 8 s handwriting? 

12 

13 

14 

15 

A Apparently there were two tracts of forty-f i e 

.and two hundred and thirty-one acres, totaling two hundred 

.seventy-six acres, the Earl Roberts' farm. The price was sixty 
I 
!thousand (360p000o00) gross, meaning they would pay our commission 
' 

l6 1 out of thate Pinancing that must be assumed, thirty~six 

17 

18 

19 

:thousand ($36,000 .. 00) payable at three thousand ($3,000oOO) a 

year, and interest at six percent over a twelve year period. 

Other financing available, nine thousand dollars ($9,000oOO) 

20 at seven and a half percent with terms up to ten yearse And 

21 then owners; I mean, Charles Potter, Jr., William A. M.cClungQ 

22 And then to o • • 

23 

24 

25 

~-------

TIMBERLAKE: I object to that statement.· He 

is not reading • • • 

·--·----------------------' 
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J. TILSON - DIRECT -23-

i 
1 I 

I 
A "Owners" is not on here, Judge. In other wo ds, 

2 : they 
I 
I 

3 

4 

5 

were in control of the property. 

COURT: Only read what is on there. 

6 Til\'iBERLA.KE: Now, don't say • .. • Mr., Tilsonp 

7 

8 

9 

10 

11 

12 

13 

14 

you were asked to read what it says here; I 

don't want any interpolation by you as to " 

COURT: I think the objection is well taken. 

TIMBERLAKE: ••• as to what you thought it 

meant. 

• • 

15 A "To see in house," and then there is an arrow 

16 .UP to Charles Ao Potter, Jr., "No signs." We weren't to put 

17 signs on the property. And then I've got, in my handwriting, 

18 : I've got that it is on tax aerial photo 6T-19p and the aerial 
I 

19 1photos in my office it's on 2FF-172 and 1740 I've got the 
I 

' 
20 '.Phone numbers of Mr. Potter, how to get in touch with him, anl 

21 then the people in the house, the renters in the house, was 

22 maude Wilhelm and Hallie Hostetter. And then there is the wo d 

23 11 brother 11 above that that I don't understand. 

24 Q Mr., Tilson, when you talked to Mr. Mcclung, 

25 :what terminology did he use to you? 
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11 
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J. TILSON - DIRECT -24-

TIMBERLAKE: Your Honor, I would like for the 

record to show that the objection as to the h~ar-

say aspect as far as Mr. Potter • " . 

COURT: Not be considered as evidence against 

your client, IVIr. Potter. 

TIMBERLAKE: Yes .. 

COURT: Any statement made~ by Mr .. Mcclung. N w, 

you have one problem, though, in this case., 

If, after it is established--if it is estab­

lished that Mre McClv.ng was acting as agent 

Mr~ Potter, it may be a different 

be in a different position. 

• 0 .. you 

TIMBERLAKE: I would like for the record to 

show that this is a continuing objection .. 

COURT: I understand thatc I understand., 

Q How did Mr~ Mcclung present this to you with 

regard to ownership of the property? 

A It was my understanding that the two men con-

trolled the property • .. " 

I __ _ 

----·-·--
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10 

11 

12 
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14 

15 

16 

17 
•. 

18 

19 

20 

21 

22 

23 

24 

25 

J. 1.r I LS ON - DIRECT -25-

TIMBERLAKE: I object to the witness's answe 

as being unresponsive to the question. 

COURT: Your objection is well taken; I sust in 

your objection. 

Q What did Mr. M·cclung • • • 

COURT: You are asking the witness for a con~ 

clusion, his own interpretation. 

ROBERTS: I am asking him what Mr. Mcclung 

said to him, in regard to the ownership & • & 

COURT: All right, he cannot state what he 

believed or what his opinion was with regard 

to that statement • 

A I do not remember Mr. McClung's exact words. 

I'm not going to pretend that I understand ••• that I remem er 

his exact words. We wrote down, the writing on the paper was 

that Charlie Potter and Mcclung controlled the property. 

TiiIBERLAKE: I object to that, Your Honor, 

because it is counter to the \¥riting from whi h 
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18 

J. TILSON - DIRECT -26-

he just testified.. He is interpolating; he's 

undertaking to • • • 

COUHT: ·Is that your interpretation of it? 

A Yes, sir. 

COURT: Well, I think the objection is well 

taken. 

A From beginning to end, the two of them contra led 

property; one couldn't act without the other~ 

A 

.COURT: Did you ever have a direct statement 

from Mr .. Potter at that time that they were 

the given owners of this property? 

I did not talk to Mr. Pottero Mr. Potter sho~ed 

19 the property lines to Dad, and then Dad showed the property 

20 thereafter because he knew the lines. 

21 Q 

22 property? 

23 A 

24 

25 

Did Mr., McClung tell you who wanted to sell t1e 

Both of them wanted to sell it. 

TIMBERLAKE: I object to that as leading. 

--------------------------------' 
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J. TILSON - DIRECT -27-

1 
COURT: All right. Save your point, Mr. Tim-

2 berlake. Let's proceed, gentlemene 

3 

4 Q Did Tulr. Mcclung tell you who was selling the 

5 :property? 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A It is my understanding that both of them were 

selling the property. 

A 

TIMBERLAKE: Again I object to the answer as 

not being responsive to the question, Your 

Honor. This witness is undertaking, in reply 

to questions as to what was said, to interpo­

late his understanding or~belief, or conclusi no 

COURT: Your objection as to that calling for 

a conclusion by a witness, I think is well 

taken. I think the Court has expressly ruled 

that Mr. Tilson can only relate what was told 

directly to him by Mr. rncClung, and that woul 

only affect Mr. McClung's position in this 

case at this time. I don't believe that you 

can express your conclusion or opinion from 

what Mr. Mcclung said. 

Well, Mr. McClung asked me and Dad to sell the 

. -------------------------------------------' 
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J. TILSON - DIRECT -28-

1 farm for him and Charlie Potter .. 

2 Q Did you ever talk to Charlie Potter, Jr~, af er 

3 ,your conversation with Mr. Mcclung? 

4 A Me, no, 'sir. 

5 Q You did not? 

6 A No, sir. 

7 Q Did you have any further transactions with 

8 regard to this particular piece of property? 

9 A Very little, because Dad ., • • Charlie Potter 

10 ·showed Dad the lines, and thereafter Dad knew tha property 

11 better than I did; so if there was a date to show this proper y, 

12 .Dad would take it, just like on other properties I would be t:le 

13 one because I knew it better. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q That's all .. 

;Cross Examination by Mr .. Timberlake: 

Q Mro Tilson, as I understand, you cannot under 

take to repeat to the Court what, the language that Mr. Mc Cl 

used to you in this meeting that you speak of? 

A That I can quote him verbatim, no, sir. I 

don't pretend to do that. 

Q Did you have anything to do with the drafting 

of this Exhibit Two? 

A The 

-----------

contract of May the first, 
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J. TILSON - CROSS -29-

1 that Dad probably dictated that to Viola. 

2 Q And so far as you know, and so far as you c 

3 testify, you had nothing to do, either in assisting your fatler 

4 or in the dictation of this Exhibit Two? 

5 A Normal procedure would have been that Dad d 

6 have done it and I would have • • • he'd say, "How 1 s this look<?" 

7 and I would have read it over and passed it back and said, 

8 "Okay .. " But that would have happened only if I was in the 

9 office, and I don't remember specifically that I did that, siro 

10 Q Do you remember seeing it? 

11 A Well, I've seen it sinceo I'm not ••• 

12 Q I mean seeing it at the time that l'dr. Macgur 

13 ' signed it? 

14 A I don't remember specifically, no, sir. I 

15 mean Mr. Macgurn was in the office and we were getting the 

16 tract, and this was good; I mean, everybody wanted the contr 

17 They wanted to sell, and we wanted to sell it. So everybody 

18 was working togethere 

19 Q Were you aware of the fact that this contract 
1 

20 ' had been drawn and signed by Mr. Macgurn? 

21 A Oh, yes. Yes, sir. 

22 Q Were you aware of the fact that the contract 

23 , ran from Charles Potter, Jr., seller, to Richard Macgurn as 

24 buyer? 

25 A That they were selling it? You mean, as opposed 
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1 to not having Mr. McClung's name on it? 

2 Q Were you aware of the fact that the contract 

3 .listed Charles Potter, Jr. 9 as the seller? 

4 

5 

6 

7 

8 

9 

10 

11 

A· I don't remember specificallye 

Q Mr .. Tilson, did you have anything further to 

do with the efforts to bring about a sale of this property 

between Charles Potter, Jrc, and Richard Macgurn, after May 

the first, 1972? 

A I think I was kept aware of the happenings, 

but I would oay that Dad and Mr. Macgurn and Mr .. Wolver and 

Bill Mcclung and, through Bill mostly, Charlie Potter ha~dled 
; 

12 1the deal from then on. I wasn't really in on it. 

13 Q Well, thenp to the best of your recollection, 

14 you didn 1 t participate in the transaction .. • • 

15 A 'rhat • s correct. 

16 Q after May the first, 1972? • • • 
17 A Well, now, see, the listing was about a month 

18 or so before that. They had showed the property to three or 

19 four different peopleo This writing ••• in other words, 

20 Macgurn ••• we had showed the property and worked on it for 
i 

21 a month or two before we got this offer. And during that • • • 

22 

23 

24 

25 

·and since we got this offer, basically we were considering it 

·Sold, and we didn't show it--as far as I know--after we got 

this offer .. 

Q Well, Mr. Tilson, my question was this: Is it 

~·--------------·---------- --------------·-----·----~ 
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1 :correct, to the best of your knowledge and recollection, you 

2 'did not participate in any negotiations between, or having to 

3 do with the sale of this farm, after May the first, 1972? 

4 

5 

6 

A 

Q 

I would say that that is probably true. 

All right. That's all. 

7 ------

8 Whereupon: 

9 

10 W. E .. TILSON 

11 .a witness called on behalf of the Complainant, being of legal 

12 :age and duly sworn, testified upon his oath as follows: 

13 

14 1Direct .Examination by M:re Spencer: 

15 

16 

17 

18 

19 

20 

21 

22 

23 

. 24 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

25 of Lexington? 

State your name, please, sir. 

WG E. Tilson. 

Where do you live, Mr. Tilson? 

My farm in Rockbridge County. 

What is your occupation? 

Real estate broker and farmer. 

And how long have you been so employed? 

Over twenty years. 

And is your real estate business in the city 
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1 A Largely, yes, sir .. My off ice is in I.exingto 

2 Q Mr .. Tilson, do you know the Respondents, Mr .. 

3 l\1cClung and Mr o Charles Potter, Jr .. ? 

4 A Very well, sir .. 

5 Q How long have you knovin them? 

6 A Quite a number of years .. Quite a number of 

7 yearso 

8 I Q Have you had prior business dealings with blr .. 

9 'Mcclung prior to this instance? 

10 A Many of them& 

11 Q And have you had prior business dealings with 

12 . Mr .. Potter? 

13 A I do not believe so. 

14 Q Now, Mro Tilson, I believe it has been estab-

15 'lished that sometime prior to May the first of 1972 your real 

16 ·estate firm, through your son, Mr .. Jim Tilson, received a 

17 listing of what is commonly referred to as the Roberts' farm 

18 in Collierstown, Virginia. When did you first become aware o 

19 that listing by your firm? 

20 A I don't know that datee I do not know 

• 

21 

22 

Q 

A 

Was it prior to May the first of 1972? 

Definitely. Definitely prior to May the firs , 

23 · yes, sir. 

24 Q Now, after the listing was received, did ther~ 

25 . come an occasion when Mr. Potter showed you the farm~? 
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1 A Yes, sir. 

2 Q And what was the purpose of that showing? 

3 A To show me tho lines of the property, in orde 

4 that I could show it properly to a client. 

5 Q After you had been shown the lines by Mr. Potter~ 

6 did you show the property to prospective purchasers? 

7 A Yes, sira 

8 Q And did you receive an offer f'rom a prospective 

9 purchaser? 

10 A Yes, sir. 

11 Q And who was that prospective purchaser? 

12 A Mr. Richard Macgurn. 

13 Q And where is Mr., Macgurn from? 

14 A Calif ornia0 

15 Q And was he in Lexington at the time he made 

16 this off er to you? 

17 A Yes, sirs he was. He came to my office on 

18 Saturday, April the twenty-ninth, and we showed .Mr. Macgurn 

19 and his son that property that Saturday. Mr. M.acgurn went b 

20 'alone on Sunday, the following day, on the thirtieth. 

21 : to my office on May the first; 1972, and signed the contract 

22 for fifty-eight thousand dollars ($58,000eOO) and three thousand 

23 dollars ($J,OOO.OO) down payment, with a closing to be April 

24 fifteenth, 197 3. 

25 Q Was that offer made in writing? 

------------------·----
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1 A It was made in writing, and I delivered it t 

2 • Mr. Mcclung o 

3 Q Just a moment, Mr.~ Tilson; I am going to shoVi 

4 you Exhibit Number '11wo and ask you, is that the original off- r 

5 which Mro Macgurn made for the purchase of this property? 

6 A That is correct, sir. 

7 Q All right. What did you do with this writte 

s :offer af.ter it was signed by Mr. Macgurn? 

9 A I took i~ to Mr .. Bill McClung's office and 

10 delivered it to him in his office. 

11 Q Now, after you had delivered that written off_r 

12 to Mr. Mcclung, what was the next response you received from 

13 either Mr., Mcclung or Mr .. Potter regarding that offer? 

14 A On May the seventeenth, 1972, Mr. Mcclung wrote 
I 

15 me returning the contract and enclosed a new contract with th 

16 same price of fifty-eight thousand dollars ($58~000 .. 00), with 

17 ,a five thousand dollar ($5,000 .. 00) down payment, and the 

18 'closing date to be April the fifteenth, 1973. 
I 

19 Q I am going to show you Exhibit Number Three 

20 ,and ask you if that is the letter that Mr .. Mcclung Gent to yo 

21 ion May the seventeenth? 

22 A Yes, nir. 

23 Q All righte Now, I am also going to show you 

24 'Exhibits Number Five, Six, and Seven, and ask you if those ar 
I 

25 the documents which were enclosed in the letter from M.r .. McCl g 

'--·--------··--··--------· 
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W. E. TILSON - DIRECT Jr· - )-

identified as Exhibit Number Three? 

A I would say that I feel sure that was certain y 

one of them. 

Q That is ·Exhibit Number Five to which you are 

referring, entitled Agreement of Sale? 

A Yes, siro Yes, sir, I would say this is 

correct, as well as I can remember. Yes, siro 

Q It is your testimony then that Exhibits Jt~ive ~ 

Six, and Seven were enclosed with Exhibit Three when forwarde 

to you.. Now, Mr., Tilson, is that correct? Is that your •• 

A As far as I remember, y~s. 

Q Now, Mr .. Tilson, I am referring to Exhibit 

Number Pive, the Agreement of Sale, and referring to the last 

page of it where it shows a signature Richard Be Macgurn. Wa 

that signature on the contract at the time it was given to yoi 

by lVlre Mcclung? 

A Given to me by Mr. Mcclung? 

Q To refresh your memory, Mr. Tilson, where we 

are in the proceedings is: You have taken now an offer from 

Mre Macgurn and signed by Mr. Uacgurn and given to Mr., McClun~o 

A All righto This c e •. 

Q And Il1r .. mcclung has written you a letter back 

on May the seventeenth, in which he says that that written co1-

tract signed by Mr. l'/lacgurn is not acceptable and forwards to 

25 ·you this contract that he has drawn up in his officee It has 

_J_ 
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I 

1 ~ro Macgurn's signature on it as it 

2 tave his signature at the time that 

3 o you, did it? 

is there, but it didn't 

Mr. Mcclung delivered it 

4 A I don't see how it could have. This is not 

5 the original contract, is it? May I see that letter 

6 ead it overo Is this the one that he sent with this contrac ? 

7 Q That is correct. That is the proposed contra t 

s that Mr .. McClung returned to you on :May the seventeenthG 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes, that's his signature on it. 

TiriIBERLAKE: I didn't hear his answer. 

Q What was your answer? 

A Yes, it has Mro Macgurn's signa.ture on ito 

Q This is Macgurn's signature.. What I'm asking 

you is: His signature wasn't on it when Mr. Mcclung just typ .d 

it up and brought it to your office~ was it? 

A Not the original. 

Q All right, that's-what I'm asking you. At th 

time, Mr. M.acgurn's signature was not on it? 

A No, sir. 

Q All right., Nowp after you received Exhibits 

'.rhree, Five, Six, and Seven--being Mro rdcClung's letter 

enclosures--did 

A 

you forward those to Mro Macgurn? 

Yes, sir. 
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W. E. TILSON - DIRECT - 7-

1 Q And did you send a letter to Mr. Macgurn in 

2 which you enclos.ed those? 

3 A I'm sure I did. I don't know just what o . .. 
4 Q I am showing you Exhibit Number Four, and ask 

5 ;you is that the letter with which you enclosed those document, 

6 in forwarding them to Mr. Macgurn? 

7 A Yes, sir, I wrote that letter. 

8 Q Now, after you forwarded those letters to Mr .. 

9 Macgu.rn, did you receive a response from Mr. Wolver, rnr. Mac rn's 

10 attorney in California, dated June the eighth, 1972? 

11 A Yes, sir, I got one dated June the'eighth. 

12 wrote me a letter rejecting the offer, as 

13 

14 

15 

16 

17 

18 I 

1.9 

20 

21 

22 

23 

24 

25 

time, want to put up the extra two thousand dollars ($2,000oO ) 1 

and he wanted possession at once. 

Q All right, now, is this Exhibit Number Eight 

that letter which you received from Mr. Wolver, addressed to 

you and dated June the eighth? 

A Yes, sir. 

Q All right.. Now, after the letter of June the 

eighth, did you receive n copy of a letter from ••• well~ 

first of all, what did you do with this letter, when you rece ved 

this letter from Mr. Wolver? What did you do with that? Did 

you deliver that to anyone, anyone representing--or who was-- he 

seller? 

A I don't remember whether I took that to Mr. M Clun 

------------·---------------------~ 
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1 or not., More than likely, I did, but I • ., • we were so clo- e 

2 •together in everything I did~ I • • • 

3 Q If you don't remember, you just don't rememb·rc 

4 'Now, after that letter of June the eighth that you received 
i 

5 from Mre Wolver, Exhibit Number Eight, did you • • • were yo 

6 aware of the negotiations that were continuing by mail betwe n 

7 Mr. Wolver and Mro Mcclung, as contained in Exhibit Nine and 

8 Exhibit Ten, being Mr. McClung's letter of July the sixth to 

9 ·Mr. Wolver and Mr. Wolver's letter to Mro McClung dated July 

10 the twenty-first? 

11 A I got all the correspondence; they both sent 

12 me copies. Yes, I got this copy. 

13 Q All right, sir, did you also receive a copy of 

14 Exhibit Number Ten? 

15 

16 

17 ' 

18 

19 

20 

21 

22 I 

23 

24 

25 

A My name is not on it as getting it, but o • s 

yes, sir, I got a copy of that onee 

Q Now, up until this time o •• I believe this 

brings us up through July of 1972. Now, Mr. Tilson, up unti 

that time, had you had conversations with Mr. Mcclung regard· .:lg 

this transaction? 

A Daily .. 

Q And in those conversations, had Mro Mcclung old 

you who was selling this property? 

TI~IDERLAKE: I object to that, Your Honor, a 

-----------------------' 
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W. E. TILSON - DIRECT -39-

leading. I object to it as hearsay as far as 

Mr .. Potter is concerned. 

COURT: ·rn other words~ your objection is the 

same ., .. . ~ I think the objection is well take10 

Sl'ENCER: Would Your Honor hear argument on t· e 

objection? I think, if Your Honor pleasep I 

respect Mr. Timberlake's objection to its bei1g 

hearsay to Mr., Potter, until it is shown that 

Mr .. Mcclung was his attorney; but if, in his 

dealings with Mr. Tilson, Mr., Mcclung had toll 

Mr. Tilson who was selling the property, then 

I think that is admissible as to show for who, 

Mr~ Tilson was acting .. He was acting • • 0 

COURT: The only probative value it would hava 

would be with regard to Mr. Potter's responsi 

bility in the transaction. 

SPENCER: It will be shown, Your Honor, .. • .. 

COURT: And that is the reason the objection 

was made, and that is the reason why the Cour 

sustained the objection. What Mr. Mcclung ma·· 
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.......... 9 

10 

11 

12 

13 I 

14 

15 

16 

,,...-.. 17 
...... 

18 

19 

20 

21 

22 

23 

24 

25 

have said as to the owner~hip of this propert 

or who was authorizing him to sell it~ that 

certainly would not be binding, at this time, 

on Mr. Potter. There is no evidence in here 

at this time that--no direct evidencc--that 

Mr. Potter, or that Mr. Mcclung was acting as 

the duly authorized agent for Mr. Potter. 

SPENCER: Your Honor, there i~ considerable 

correspondence contained in these Exhibits, w1ich 

of courue have not been read into the evidenc , 

al though they have been introduced, which sho\ 

clearly tha·t M.ro Mcclung was at least acting 

us attorney for Mr .. Potter, and that he was 

handling these negotiations and writing the 

correspondenc(~ directly to the seller's attar ey 

as well as to ••• I mean, to the buyer's 

attorney • • • 

COURT: Well, I would suggest that we proceed 

and then, for the record, I will either accep 

or disregard such testimony.. The Court is 

hearing this case, it is in equity, and I have 

tho right to accept or disregard testimony. 
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1 SPENCER: May we have this in the record for 

2 the Court's later decision? 

3 

4 COURT: All right. 

5 

6 Q Did Mr. l\1cClung tell you who was selling the 

7 property? 
I . 

8 A Mr. Mcclung said that he and Charlie Potter 

9 wanted us to sell the farm and he had already ••• I had bee1 

10 over there talking to him about the listing that he had given 

11 Jimmy. And we talked about it dozeni.,; and dozens of times, 

12 :and • • • 

13 Q Speak up a little bite 

14 A Excuse me. Billy talked to me many tioes abc t 

15 this property, and he always said 11 we 11
• He never said it was 

16 . Charlie Potter; he said "we want you to sell it. 11 And later-

17 : 
you haven't asked me the question; I don't know if I should 

18 put it in or not--he did at one time tell me that he had the 

19 .document in his safe and that he had put up all the money, anl 

20 that they were going to sell it; and never did he say that he 

21 indicated but what he was a partner in this transaction. 
! 

22 Q All right~ siro Now, Mr. Tilson, after July 

23 of 1972, did you subsequently receive a letter from M.r. M.cClu ig 

24 dated August the seventh, 1972, regarding this transaction, 

25 which has been admitted and identified as Exhibit Number Elev•n? 
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1 A Addressed to Mr. Wolver? 

2 Q No, that is the letter addressed to you? Did you 

3 receive that letter? 

4 

5 

6 

·7 

8 

9 

10 

11 

12 

13 

A 

Q 

14 i that letter 

15 A 

16 Q 

17 .mcclung? 

18 A 

19 Q 

20 

21 

22 

23 

24 

25 

TIMBERLAKE: What datG? Addrerrned to who? 

SPENCER: August the seventh, 1972G To Tilson. 

TIMBERI1.AKE: I don't l3ee a letter addressed to 

Mro Tilson. 

May I read this letter out loud? 

I want to know, first of all, did you receive 

• • 0 

I did. 

o • • in the regular course of mail from Mr~ 

Yes, sir. 

All right. 

TII.iBEHiilJ{E: Are you referring to a letter 

addreuscd to Mr. Wolver? 

SPENCER: I am not, sire I am referring to a 

letter addresoed to Mr. Tilson and signed by 

------------·----------------·------------------' 
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1 Mr. Mcclung. 

2 

3 A I'.lay I read it? 

4 

5 COUR'r: All right. 

6 

7 A "W .. E. ~~iloon, c/o Vlo E. Tilson & Son Realto 

8 South Main Street P J..Jexington, .Virginia; Re: Richard B. Mac 

9 and CharleG Ae Potter, Jre, Agreement of Sale. Dear Tex: 

10 Enclosed herewith io a letter that I received from the 

11 for Mr. Macgurn and my reply for Charley. I am afraid that 

12 what has happened here is that when it looked like we were going 

13 to get the price that Charley and I agreed to take, that Charley 

14 suddenly decided that he'd be better off to try to hold on to 

15 the property, rather than buying it and selling it as we had 

16 agreed upon. It appears to me that filacgurn' s variance is of ot 

17 n great a nature to get around if Charley were going to live p 

18 to what he had originally told ne he was doing. This matter 

19 has been embarrassing to me, personally, since Charley did not 

20 'act in good faith with me and has made it look like I have 

21 

22 

23 

24 

25 

'misled you. 

Therefore, until you receive a listing signed by both 

Charley and myself, or however the property will be titled 

when exercised by the options, please do not do any more work 

on selling it or showing it. 

----·---------·---· 
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1 With kind personal regards, I am, Sincerely yours, 

2 1Williar:i D. Mcclung." And I got a copy of the letter. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I 

' 

TIMBEHLAKE: Of course, I think the Court wil 

recognize that rny objection runs to all of 

this testimony, as well as to this letter that 

was just read. 

COURT: Yes. That is not regarded as evidenc 

concerning Mr. l'otter. It may relate to Mr. 

McClung's· position. 

Q Now, Mr. Tilson, enclosed with that letter wa 

Exhibit Number Twelve, Mr o Mc Clung' s letter addressed to ll'Ir. 

Wolver. Was that enclosed? Did you receive that letter alon7 

with Exhibit Number Eleven from rrlr. Mcclung? 

A Yes, I got a copy of this letter. I don't 

remember whether it was enclosed in that letter or not, but I 

did get a copy of the lettero 

Q Do you recall on what date you received your 

copy of this letter identified as Exhibit Twelve addressed to 

Mr. Wolver ~md signed by Mr. Mcclung? 

A Let'u see the date on that. This is August 

the seventh. 

Q Do you remember the date that you received th:it 

L 
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1 ,letter, your copy of that letter? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2:3 

24 

25 

A I received that letter, the copy, on the morn·ng 

·Of the tenth .. 

Q All right, will you tell the Judge what that 

letter said? 

A This letter here? It is addressed to Mro Wol~er. 

11 Dear Mr. Wolver: I have and thank y_ou for your letter of 

1July 21, 1972, with reference to the above-captioned matter. 

Since your client neither wishes to s.ettle this matter as pro 

posed in my last letter at an earlier date, or increase his 

1
deposit here in accordance with the proposed contract that I 

forwarded to youf Charles A. Potter, Jro, has declined to accapt 

his offer of $58,000.00 for the subject property. 

With beot wishes, I am, Sincerely yours, William B. 

McClunga" With a copy to W. Ee Tilson. 

Q As a result of receiving this letter as you 

caid on the morning of August the tenth, 1972P what did you d ? 

A I immediately phoned ~lro Mcclung and told him 

I had gotten this letter and wanted to know what to do. 

I 

Q You telephoned him? 

A Yes, sir, he telephoned meo I telephoned him~ 

I telephoned him after I got that letter. 

Q Where was he? 

A He was in his office. 

Q All right, now ••• 
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10 

11 

12 

13 

14 

15 
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18 

19 

20 

21 

22 

23 

24 

25 
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A And he said to come on over. I went over to 

Mr.· McClung's office with the letter, and he saidp "Has Mr~ 

Wol ver gotten the letter?" I said, "Billy, he .couldn't have 

possibly gotten the letter 9 because I just got my copy, and 

I'm in the same town 9 and he couldn't possibly have gotten i .. 

But I will phone him and find out." 

Q Where was Mr~ Wolver • • 0 

A. That was in Mr. • • • 

TIMBERLAKE~ I object to all cf that, Your 

Hon.or, and I move it be stricken. Mr~ Tilso 

can't testify as to the mail service througho~t 

the country. 

COURT:; Well, he was just repeating about 

receiving the letter on the tenth, and truly 

he was expressing his opinion that Mr .. Wolver 

living in California could not have received 

that letter by the tenthe 

TIMBERLAKE: That is purely an opinion. 

SPENCER: Your Honor please~ the evidence is 

not being introduced for that purpose, but on y 

the conversation that Mr .. Tilson had with 
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Mr a Mcclung, and they both behaved ru1d reacte i 

based on what they said and the statements thit 

they made to each other. 

COURT: I am going to permit it to go in. Go 

ahead. 

Mr. Tilson? 

I told him I would phone Mr. Wolver and see i 

10 he got it, and "Why?" He said, 11 If Mr .. Wolver sends e. contra~t 

11 :accepting my previous letter, referring to the letter, and 
; 

12 ·sending the two thousand dollars, 11 he said, "There's no way 

13 under God's green earth that Charlie could get out of that 

14 ,contract 9 'cause it would be a contracto 11 I said, 11 W9uld you 

15 .write out the contract that I\1.re Wolver should send back up 

16 here to make it right?" 

17 Q Mr .. Tilsonf you have said ncontract" he shoul 

18 :send back; is that what you mean? 

19 A It's a wirei a telegram. Telegram. The pro-

20 :Posed contracte And he wrote out this property here, and he 

21 said he should send that as referring to my letter of the six·h; 

22 and this is in his handwriting ••• 

23 Q I show you Exhibit Number Thirteen. 

24 A He wrote it out right in ..... I was at the 

25 end of the table, Mre Mcclung was over at his side, and he ha. 

---- ----------
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1 to shuffle around to find this paper. And this is the write- p 

2 he did, and this is what I phoned Mr. Wolver .. 

3 I 

4 

5 

Q 

A 

Q 

And is that in Mr .. McClung's handwriting? 

That is in Mr. McClung's handwriting~ 

You said that there is some reference to a fo,m 

6 ,of letter that Mr. Mcclung had • .. 0 

7 A As I stepped out of the door, he said, 11 This 

s will refer to my letter of the sixth," I believe was the word" 

10 I 

11 

12 

13 

14 

15 

16 J 

Q That was after he had given you this written 

A After he had given me thate 

Q All right, now, after you left Mr. McClung's 

office, did you, in fact, call Mr .. Macgurn or Mr. Wolver in 

California? 

A I did.. I got Wu-e Wolver. 

Q Now, after your telephone conversation with 

17 ·the people in California, did you receive a telegram from Mr. 

18 ': Macgurn on August the tenth? 

19 

20 

21 

22 

23 

24 i 

A 

Q 

ask you if 

received? 

A 

that 

I did .. 

I am showing you Exhibit Number Fourteen, and 

is an accurate copy of the telegram that you 

That is correct. Do you want me to read it? 

0 • 

25 TIMBERLAKE: Your Honor, I object to the read ng 

+----------------------···-----·------- ---------' 
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and introduction of this writing that this w't-

ness holds in his hand; he is in no position 

to testify that this telegram was either sent 

by or signed by Richard M:acgurn. The only 

thing he can testify to o • • 

SPENCER: There will be further evidence that 

that is ., .... 

COURT: Then you will have to wait until you 

can qualify the telegra.mo 

SPENCER: Your Honor please, we would like to 

introduce it for the purpose of Mr. Tilson 

saying that it is the telegram that he received .. 

COURT: But the objection made by Mr .. Timberlake 

is that Mr. Tilson doesn't know whether Mr. 

Macgurn sent that telegram or not. 

SPENCER: And we expect to show • • .. 

COURT: All right. Well, the objection is 

sustained until you qualify the telegram., 

--------··---------------------~ 
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Q After you had received that telegram on Aue;,-ust 

the tenth, Mr. Tilson, what did you do with it, with the orig 

in al wire? 

A I took it to Mr. Mcclung. 

Q And after that day • 0 • 

A Wait a minutee I took it to M.r .. Mcclung firs , 
and then I took it out to Mr., Potter., 

Q Where did you take it to Mre Potter? 

A I took it to Mre Potter, he was working on hi-. 

new house~ out in Collierstown. I delivered it to him person·llye 

Q After you had received that telegram, did you 

12 
1ever receive a demand from Ivlr .. I1Iacgurn and/or Mr. Wolver for 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

'performance of the contract to sell this land? 

A I don't quite get your question. It was a 

contract ., • • I'd have to go back in my files for the letter~; 

but it was just relative to the contract. I don't know just 

how to answer your question, because I'm not going to say any 

thing that isn't honest. 

TII'.:113ERL.Al\."E: I think the witness can be asked 

if he had any further contact with either 

Mro Wolver or Macgurn • e • 

SPENCER: I withdraw the question. 

-----------------·--·---· ·----· 
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1 Q Mr. Tiloon, after tho telehrram of August the 

2 .tenth, did you have any further contact with either Mr. Macgu n 

3 or Mr. Wolver? 

4 A I don't think so. I don't know. I cannot 

5 answer the question, because I really don't knowo We were 

6 talkin' so much ••• and phonin' so much, I'm not • • • 

7 Q 

8 the fifteenth .. 

9 

10 right .. 

11 

A 

Q 

I am going to show you a letter dated Au.gust 

.. 0 

I'm not going to make a statement that isn't 

I'm going to show you a letter dated August 

12 fifteenth and ask you if you received that letter? 

13 A Yes, sir~ I got that lettero I don't know if 

14 I have a copy in my files, but I should have. But I remember 

15 reading the lettero 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

TIMBERLAKE: I don't think the letter itself 

is proper evidence for either of my clients, 

anq I object to its introductiono 

SPENCER: Do ! understand that you are object·ng 

to the introduction? 

TIMBEHLAKE: Yea, sir. 

·--------- ---- --------------' 
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SPENCER: I would ask the Court for a ruling 

on the admissibility of this letter, Your Ho 

dated August the fifteenth, 1972, addressed 

Mro Tilson, from Mr~ Wolver, requesting the rms 

of the contract, being introduced for the pur 

pose of showing that the purchaser was ready, 

willing, and able to perform the contract$ 

COURT: Well, there is no question raised th t 

Mro Wolver was acting as the attorney for Mre 

Macgu.rn, is there? 

SPENCER: No, Your Honor. And Mr. Wolver is 

present to testify. 

COURT: All right. I'll admit it. 

TIMBERLAKE: I object to it as self-serving 

declaration, and as hearsay. 

SPENCER: For the record, this is marked 

Exhibit Number Fifteen, a letter from Mr. Wol er 

to • • • 

COURT: Does Mr. Tilson have the original? 

SHENANDOAH REPORTING SERVICE 

A DIVISION OF S.l.A., INC. 
P.O. BOX 2435 

· STAUNTON, VIRGINiA 



W. E. TILSON - biREC~ -53-

1 A I don't think so. I remember getting the 

2 letter, and I remember reading it, but I don't think I have ·t 

3 in my fileso I'll have to look through here. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

A 

Q 

COURT: Well, applying the second best eviderce 

rule, of course, the copy would be admissible; 

but I would prefer if the original were 

available. 

SPENCER: The docu."llents, Your Honor, Mr .. Tilson 

delivered to Mr. Mcclung, the reason that we 

don't have the originals in our possession. 

But he'll check his files and see if .... 

No, sir, I don't seem to have that .. 

Do you have the original of this letter dated 

17 . August the fifteenth from Mr. Wolver addressed to you, Mr. 

l8 Tilson? 

19 

20 

21 

22 

23 

24 

25 

A No, sir, I don't seem to. 

TIMBERLAKE: Your Honor, I would like to stat_ 

that all of my objections to the introduction 

of this writing, which purports to be a copy 

of a letter from Mro Wolver, as attorney for 

Mr. Macgurn, to Mr. Tilson, who is the real 

---------------·-
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estate agent that was undertaking to make thi 

sale, and I object to it on the grounds that 

it is unsigned, that the best evidence rule 

certainly calls for the production of the ori~­

inal of the letter if there was a. signed letter 

such as that received by Mro Tilson. I also 

object to it as hearsay and self-serving decl r­

ation by the Complainant or the Complainant's 

attorneyo 

COURT: Well, if the original letter can be 

produced, I would insist that ••• I believe 

Mr .. Tilson's testimony that he did receive t e 

original, and is unable to locate it, and yo 

are now offering the copy which Mr. Tilson 

identifies as a copy of the original. And I 

will admit l.t, but with the understanding th t 

if the original letter can be located I would 

suggest that that replace the copy. 

SPENCER: Yes; Your Honor .. 

Your Honor, I tried to keep all of these copies, 

but I must explain to you that I turned a lot of my files ove 

to my tvrn attornies at different times, and I would get bacl<: 

-'----------------------·---------------
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copies~ and I'm not exactly pleased with what I have. That's 

jlVhY I have to say that I know that I have gotten letters, but 

I do not have it and I could not say what day I got ito 

TIMBERLAKE: I would like for the Court to 

direct the witness to name the gentlemen that 

he refers to as his two attornies, having tur1ed 

the papers over to them. 

A Mr. Roberts and lfu- .. Spencer. 

Q Ivir. Tilson, it has been shown in the evidence 

the contract price for the sale of this property was fifty-

13 'eight thouoand dollars ($58,000aOO). Will you tell the Court 
' 

14 whether or not the consideration of fifty-eight thousand doll1rs 

15 1was a reasonable value for this property at the time it was 

16 sold? 

17 A We would say in real estate parlance if a gen le-

18 :man makes an offer and the buyer accepts it, that is a reason! 

19 :able priceo 

20 

21 TIMBERLAKE: I object to thato 

22 

23 A I would say that is a reasonable price at tha 

24 time., 

25 

------------------------
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TIMBEHLAKE: I object to that as being absol tely 

unrelated to the issue • 

Mre Tilson, let me ask you, in terms of • e o 

COUTIT: As an expert in the field of real estate 

and your knowledge of this property, you can be 

asked whether it was a fa.ir J?rice. 

It was a reasonable price a.t that time, the 

11 time of the contracte 

12 

13 TIMBEHLAKE: I object to that question and 

14 answer as being irrelevant to the issues in 

15 this casee 

16 

17 Q Mr. Tilson, do you know what the reasonable 

18 rental value of this property would be for the period since tue 

19 'date of the sale until now, on an annual basis, what would have 

20 been the fair annual rental for that property? 

21 

22 TIMBERLAKE: I object to that, Your Honor~ as 

23 being irrelevant and immaterial. 

24 

25 SPENCER: Your Honor please, the Bill of 

----·-----
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Complaint originally filed in this cause pray_d. 

for specific performance and damages in the dela.y 

of the conveyance, and also for damages in th,.,. 

alternative of the specific performance remedy. 

The Court held on a demurrer the portion of 

the Bill of Complaint asking for damages in t e 

alternative be struck, but as I recall the 

Court specifically held that ru1y damages whic·1 

could be shown to have occurred because of the 

delay in the conveyancet and would be adjunctive 

to a remedy of specific performance, would be 

allowede We submit, Your Honor, that the 

damages for the • • • 

COURT: I sustained the demurrer as to the cl~im 

for fifty thousand dollars ($50p000o00). 

SPENCER: Yes 1 Your Honor .. 

COURT: In lieu of the permit to relief of 

specific performance. 

SPENCER: Yes, Your Honor. 

What would be the fair rental value of • e • 
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COURT: I believe thut you are claiming the 

amount of ten thou.sand dollars ($10p000.00) 

for delay of the oalc? 

SPENCER: Yes,- Your Honor .. 

What, Mr. Tilson, would be the fair rental 

value of the property • • 0 

A I would have to answer that just like I did 

10 the price of the property; there was an agreement of eighteen 

11 :hundred dollars ($1,800.00) by the seller and by the buyer fo'"' 

12 

13 

14 

15 

16 

17 

18 

the rental of the propertyo I'd Bay it was worth rental wouli 

be eighteen hundred dollars a year& . 

Q In your opinion ••• I want you to tell me, i~ 

your opinion as an expert in the appraisal of real estate 9 is 

the figure of eighteen hundred dollars ($1 9 800.00) that they 

agreed on a reasonable amount for the rental of this property 

on an annual basis at the time the contract, as of August the 
I 

19 tenth, 1972? 

20 

21 

22 

23 

24 

25 

A Mr. Spencer, in renting property~ there is 

;usually a clause stating to what use that farm will be put .. 

If a farm is going to be used as a cattle farm and not gardenG 

or things that would make it all be plowed up and washed away, 

it would be a different thing. I assume that this was going 

to be used just as a cattle farm, as it had been, and, therefDre, 

~--------------------------·--------·--------------' 
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1 eighteen hundred dollaro ($1,800e00) would be a reasonable rent. 

2 Q Is that the mo~rt susceptible and best use of 

3 that farm in its present state? 

4 A Yes, sir~ cattle farm. Yes, sire In my jud~-

5 1ment, sir. 

6 Q Mr. Tilson, throughout your efforts to sell 

7 this property, did you have any additional conferences with 

8 Mr .. Potter, other than the one which you testified to when he 

9 showed you the boundaries of the property? 

10 A I don't remember, except I did when I took tbe 

11 telegram out to him.. I just gave him the telegram. 

12 Q All right. At that, conference when he showed 

13 you the property, did Mr .. Potter tell you who was selling the 

14 : property? 

15 : 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

TIMBERLAKE: I object to that, Your Honor, 

as leadingo 

COURT: All right, ask him if Mr .. Potter made 

any statement, and, if so, what it was., 

Q Mr. Tilson, during any conversation with Mr. 

Potter, did Mr .. Potter make any statement to. you regarding the 

ownership of this property and, if so, what were they? 

A I don't remember him ever saying; there 1 s never 

,..__ _________________________ , _____ , _______________ ~ 
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1 been anything in our minds at all except that we were dealin. 

2 with Mre Potter and Mre Mcclung, and that it was their property 

3 and that they had the option and that they were partners. A 1 

4 we knew that they were partners. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

TIMBERLAKE: I object to that, Your Honor, a~ 

being unresponsive and. move that it be stric en~ 

COURT: I think the objection ·is well taken, 

what he may have concluded from his negotiat·ons. 

He says he doesn't recall what was told him. 

Mro Tilson, to your knowledge, has anything 

been removed from the property since the summer of 1972? 

A 

Q 

A 

Q 

A 

Q 

Yes, sir. 

What has been removed from the property? 

Timbero 

Do you know how much timber has been removed? 

No, sire 

All right, sir. Will you please answer any 

questions that Mr. Timberlake or the Court might ask youe 

Cross Examination by ~r~ Timberl~: 

Q 

--·---·--- ·----

Mr. Til8on, I hand you this writing oarked 

·---- ·~---~-----~--~·------' 
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1 Exhibit Two P which purports to be a sales contract of tb.e 

2 property in question, and is signed by M.r .. Macgurn. Who pre 

3 pared that contract? 

4 ' A It was prepared in my office, and the secretnry 

5 · did the typing~ 

6 

7 

Q 

A 

Who dictated it? 

I dido In Mr .. Macgurn's presence on the first 

s of the month which was a Monday. 

9 

10 

11 

Q 

A 

Q 

The first of rriay, 1972? 

It was a Monday. 

All right, sir. And thenp as I underota.ndp 

12 Mr. Tilson, on August the tenth, after you had received in the 

13 'mail the copy of the letter fron1 Mr. Mcclung to Mr .. Wolver 

14 ;dated August the seventh, you made your telephone call to the 

15 :West Coast, and I have reference to this Exhibit Eleven, date 

16 August the seventh; I believe you testified you received a co 

17 :Of that letter 

18 A 

19 Q 

20 you made your 

21 A 

22 Q 

2.3 A 

24 Q 

25 A 

on August the tenth? 

Right, sir .. 

And after you received a copy of that letter, 

telephone call to the West Coast? 

Correct. 

And with whom did you talk? 

Mr. Wolver. 

Sir? 

Mr. Wolver. 

·------------·-------------' 
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1 Q Mr. Wolver. And at that time, you gave to M .. 

2 ! Wolver the substance, or the language, of a telegram that yo 

3 , desired lVIr. Macgurn to send back; ion't that correct? 

4 A Correct. 

5 Q And the purpooe and design of that requested 

6 : telegram was to bind Mr. Potter to the sale of that property, 

7. ·was it not? 

8 I A That would be the only way we could consumma e 
I . 

9 : it, yes .. 

10 Q And that was after you had received notice i 

11 , writing in the mail that morning that Mro Potter was not goi 

12 : to sell the property, wasn't it? 

13 A I had received a letter which is already in 

14 1 evidence~ as I had testified a while agop on the morning of 

l5 tenth, before I went over to Mr .. McClung's office, yes, sir. 

16 Q Now, Mr .. Tilson, from that time certainly, o 
17 

:UP to the present, you have been most interested and active · 
! 

18 forcing Mr. Potter to sell this property to Macgurn, have yo 

19 not? 

20 A I would have been very derelict in my duty as 

21 :a realtor if I hadn't tried to consummate the sale e • • 

22 i. Q All right~ when you say you would be derelic 

23 

24 

25 

in your duty, are you referring to your duty to Mr. Potter? 

A I am ref erring to a duty to M.r. Mcclung and 

Macgurn, and to myself, to do the thing according to the pro er 
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1 conduct of a realtor. 

2 Q But not to Mr. Potter? Not through any duty 

3 to Mr. l'otter? 

4 A Mr. Potter was one of the partners, and we 

5 had not dealt .. • G 

6 Q Mr. Tilson, haven't you been advised by the 

7 Court that you are not to refer to a partnership as to which 

8 there is no proof of its existence? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2:3 

24 

25 

A I apologizes Your Honorp if you did. 

COURT: I did$ I have ruled thus far the evi 

dence has not established that there was a 

partnership at this time. So don't make any 

reference to it. 

Q You do not claim that in requesting this tale 

gram to be dispatched by Mr. Wolver that you were prompted by 

a duty to !.'Ir. Potter, do you? 

A I don't know what duty it would be, except 

that his e • • the person who listed the contract with us was 

still very desirous of having it consummated; and I know in m · 

heart I did righte There wasn't any question about the pro­

priety of it; it was the proper thing to do, to do the best I 

could for the persons--since you won't let me use the word 

partner--that listed the property with uLJ, and had worked so 
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1 hard for us, and still wanted it to be done; and it was just a 
I 

2 question of three against one as to the propriety of ita I 

3 :think that I was right, sir .. 

4 Q Well, I ·gather than that you do not claim th t 

5 you were performing any duty to Mr. Potter when, after recei" ing 
J 

6 notice in writing that Mr. l'otter was not going to sell the 

7 ,property, that you undertook to solicit sending this telegrru? 

s You don't claim that was through a:ny duty to Mra Potter, do 

9 you? 

10 A I figure that when this property was listed 

11 . with us, we had the duty to sell it, and we worked hard, and 

12 we did all we could, and it was possible for us to consummat-

13 ,the sale legally and properly; we would not have been worthy 

14 .1of our license to sell real estate if we had not exercised a 

15 the normal, proper advice to consummate it that we hade And 

16 ,we did have that advice, and we had that advice in writing 

ifrorn the person who listed the contract, this property, with 

l8 us& He had the right to list it, and we would not have been 

17 

19 worthy of our license if we had not done everything in our 

20 :power, Mr. Timberlake, to go ahead and consummate a contract 

21 :that was a legal contracte There was nothing crooked about ·t. 

22 Everything was done according to what I think was proper .. 

23 

24 

25 

Q Mro -Tilson, Exhibit Number One is the listin 

of this property, or the memorandwn of its listing, is it no ? 

A Yes, sir. 
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1 Q You do not have any other writing than this as 

2 a listing, do you? 

3 A Nop sir. 

4 Q And did you ever produce a purchaser of this 
' 

5 Earl Roberts farm ready, willing, and able to pay a price of 

6 sixty thousand dollars ($60,000.00) gross? 

7 A No, sire 

8 Q Now, Mro Tilson, you testified, I believe, th t 

9 •on the same day you made this telephone call to the West Coa.s t 

10 and spoke with Mr. Wolver, you received a telegram which you 

11 have identified as being • • • which you identified when you 

12 testified in your direct examination. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 Q 

COURT: You objected to the introduction of 

that telegram, and I sustained your objectior1 

TIMBERLAKE: I run not going into the substanc~ 

of the telegram .. 

COURT: All righte 

You received a telegram in response to your 

~ call to the West Coast, did you not? 

24 A 

25 Q 

Yes, sire 

And I believe you testified that after you 

---------
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l .received it, later that day you delivered it to Mr. Charles 

2 Ao Potterp Jr .. ? 

3 A I did p afte1" phoning M.r .. IVIcClung and telling 

4 him I had it. He said, 11 Take it to Charley," and I took it 

5 :to Charley f and I found him out near • .. • working on his 

G house that he was remodeling. 

7 Q And you are as positive as a:n:y other testimon 

8 you have given in this case that you took that telegram out 

9 ,and delivered it in person, that day, to Idro Potter? 

10 A Yesf sir. 

11 Q Mr .. Charles Ao Potter, Jr.? 

12 A Yes, sir, at the request of Mr .. Mcclung; no 

13 doubt about that •. 

14 Q All righto And then I believe you testified 

15 that you received a letter from Mr. Wolver dated August the 

16 fifteenth, enclosing certain documents? 

17 A I don't remember the date. Let's get the 

18 :record, and read the record. I've got a lot of letters here. 

19 jI'm not going to answer that question; I don't know what you'· e 

20 talking about. 

21 

22 

23 

24 

25 

TIMBERLAKE: Was that introduced, that lette ? 

COURT: An objection was made w1der the best 

evidence rule, because a copy was, I believe, 

---·-------------------
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1 introducedo 

2 

3 TIMBERLA.l{.E: You accepted it subject to the 
· .. 

4 production of the original? 

5 

6 COUR'I': That is correct v yes,. 

7 

8 Q Now, Mro Tilson, I believe you testified that 

9 
1
you did receive a letter addressed to you dated August the 

10 fifteenth, 1972, of which Exhibit Fifteen is a copy? 

11 A Yes, sir .. 

12 Q And upon receipt of that letter and the signel 

13 instruments enclosed with it, did you not go to Mre Potter at 

14 his residence? Didn't you take the letter, didn't you take 

15 

16 

17 

the letter and the signed instruments that came with that 

:letter, and go to see Mr. Charles A. Potter, Jro? 

A. I don't remember that. I may have done it, bit 

18 I don't remeober it. I know that we were dealing with Mr. 

19 

20 

21 

22 

23 

24 

25 

Mcclung, and we weren't dealing with Mr. Potter, except where 

[·,Tr. Mcclung said to go out and show it to Charley and get 

Charley to sign it • 0 .. 

Q Show what? 

A Anything that we'd happen to have. We showed 

this to a lot of other people, and first to get Charley to 

.show you the lines of our farm, and • • o I didn't have many 

·-·------·----
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1 ontacts with Mr .. Potter. We weren't dealing with l\'Ir., Potter 

2 ·;:.:~ were dealing with his partner, Mr., Mcclung. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Did you not, when you received this letter 

ated August the fifteenth enclosing the signed contract whic 

~Ir. Mcclung had prepared and submitted to you on June the 

seventeenth~ or with his letter of June the seventeenth, did 

rou not then go to Mra Charles A,. Potter 1 s farm and talk with 

·him about the matter? 

A I do not remember that.. If I did, I'm not 

oing to deny it, sir, because this is two or three years ago 

and I'm an old, worn-out man, and I can't remember all that 

stuff; but I'm telling you the truth~ I don't remember that .. 

If I did 9 if I remembered, you know I'd tell youo But I don't 

remember it .. 

Q 

a little bit .. 

Well, I'm undertaking to refresh your memory 

Did you not take this letter dated August the 

fifteenth enclosing the signed contract dated May the first, 

1972, and go to Mr .. Potter, Mro Charles A .. Potter, Jr.P at 

his residence and undertake to urge and persuade him to sign 

the contract that had been signed by :Mr. Macgurn? 

A I don't remember any such visit. 

Q Do you deny it? 

A I do not deny it.. I say I do not remember it 

I deny that I tried to urge him to do anything; but I do not 

!deny that I 
I 

took any docuoent to him, because I do not rememb::.r 

I 
J_ _________ .___ ---------------

1 
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1 that 9 sir, but 

2 Q 

3 be sued if he 

4 A 

5 Q 
, 

A 6 

7 

8 

..:. .~ 9 

10 A 

11 :be sued? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

-·----·--'---

W. Ew TILSON - CROSS -69-

I deny • 0 e 

Did you not tell him at that time that he wou d 

didn't? 

No, sir, I did not. 

Sir? 

I did note 

SPENCER: Your Honor pleasep I object to ..... 

I did note How would I know whether he woul 

SPENCER: Mre Tilson, would you please hold ·P 

just n moment while I address the Court? Yo r 

Honor please, I object to this line of quest·on­

ingo We are talking about the conduct of th 

agent some two weeks after the contra.ct had 

been entered into.. Even if the testimony 

that Mr. Timberlake is eliciting from the wi -

ness were that he did urge him, it would be 

irrelevante It would certainly be Mro Tilso 's 

duty to urge him to sign the contract. But 

whether he did or didn't is immaterial to th 

case. The contract is alleged to have been 

reached no later than Au.gust the tenth, 1972 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 
... 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

W~ E. TILSON - CROSS -70-

and any conduct of Mr. Tilson's some week or 

two later in delivering contracts to Mr .. Pott r 

or something is irrelevant., And we would 

object to this line of questioning. 

T HID ERL.AKE: Your Honor, I cons id er it highly 

relevant in two respects. One, if he did tak 

a contract which is designated as Exhibit Fiv. 

and mailed to him with the letter of August 

the fifteenth Exhibit F'ifteenp and go to Mr. 

Charles Ao Potter, Jro, and urge him to sign 

it, that is highly material as to whether or 

not any conceivable .contract binding upon ItlrQ 

Potter existed prior to that. And it is also 

highly material, Your Honorp to show Mr. • • 

this witness's bias, interest, and prejudice 

in the matter. And I think on both of those 

grounds this line of questioning is proper, 

and the answero that may be elicited are high y 

materiale 

COURT: Well, of course, if Mr. Potter had 

signed, had executed the conveyance, we would •t 

be in Court todaye That's well understood. 

I think your objection should be overruled, 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

W. E. TILSON - CROSS -71-

Mr. Spencer. All right, you may proceedc 

Q Do you deny, Mro Tilson, that following rece'pt 

'of the letter of August the fifteenth, designated as Exhibit 

;Fifteen~. you went with that letter and the contract prepared 

1

Mr. Mcclung dated May the first, 1972, and designated as Exh' it 

lilive, signed by Mro Mac€:,rurn at that time--that is, at 

iYOU received this letter of August the fifteenth--do you den . 

•that you took those papern to Mr. Charles A. Potter, Jr~ 9 at 

1his farm and undertook to urge and persuade him to sign this 

'Exhibit Five'? 

A I do not deny that, but I specifically say I 

13 ! do not remember tak:i.ng that contract P because I took most ev 

14 thing to Billy a.11 the time I' and when we got the wire back, 

15 : he said, · 11 Tuke that on out to Charley o" I do not remember h · m 

16 having said take the contract to Charley~ I know very, very 

17 :well I did not try to persuade Mrc Potter~ or anybody elset 'n 

18 any contract, to sign it if he didn't want to. When we· have 
' 

19 1 contracts delivered to us, we try to take them to the seller- p 

20 1 and then it is their business; it 1 s not proper for us to try 
I 

21 ! to bulldoze them and get them· to do it, and that we do not d 

22 and that I did not do in this case. 

23 Q Do you deny th.at you told Mr. Potter at his 

21 farm, following your receipt of this letter of Auguut fiftee th, 

25 that if he didn't sign the contract, he would be sued? 

-;-----------·---------------------------------· 
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2 Q 

3 A 

4 Q 

Wo Eo TILSON - CRO~S -72-

I did not say that. You know I didn't say tba.to 

You deny that? 

I deny it o · 

All right, sire Following that time, Mr. Tilson, 

5 did you not go to Mr .. William B. Mcclung, one of the Responde ts 

6 ,in this cases and undertake to get him to sue Mr. Potter on 

7 ;behalf of the Macgurn estate to make the sale? 

8 A You must repeat that qv.estion. I must not h- e 

9 heard you~ Could you repeat that? 

10 Q Did you go to Mr .. w. P. Coleman and undertake 

11 'to employ him to sue Mro Potter? 

12 A I did not. 

13 

14 ROBERTS: Objection, Your Honor, ••• 

15 

16 TH1BERLAKE: I think I am entitled to show tl is 

17 witness's interest and bias in the· matter. 

18 

19 Q You did not go to Mr. W. P. Coleman to see i 

20 ;he would sue Mr., Potter? 

21 

22 

23 

24 

25 

A I went to see Mr. Vlo P. Colemanp one of my 

·very good friends, when it looked like this ••• I think Mr .. 

:Coleman will tell you, and I wish he were here, that I came 

down and told him some of the facts, and I said, ''I know tha 

Charley is a neighbor of yours, and I don't imagine that you 
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1 would want to represent Mro Ma.cgurn, but I want you to know 

2 that if there's any way that he could help, all right P 
11 but 

3 I never told him that we wanted him too He sa.id 9 "You 1 re 

4 .right." He said, 11 I wou:ldn°t feel right going against Mr .. 

5 Potterp and I wouldn't feel right going against you, so you 

6 can rest assured that I won't work with Nir .. Macgurn and I wo _ 0 t 

7 work with Mro Potter. 11 

8 Q All right, sir, then, after your conversatio 

9 with f1iro Coleman~ did you go to see Ivire William A .. Roberts 

10 -about bringing suit against Mro Potter? 

11 A I recommended Mr .. Roberts to MrQ Wolver, and 

12 :Mr. Wolver car•v·j and we went together to see Ii'Ir. Roberts. 
! 

13 ., Q To employ him to bring suit against Charles 

14 A., Potterp Jr .. ? 

15 A To do what should be done to consummate the 

16 sale 9 whether it wa.o to bring suit or whatever wa.s to be doneo 

17 Q Thatvs allo I don't have any further qu.estio s .. 

. 18 

19 : Re-Direct Examination by Mr .. Snencer: 

20 

21 Q Mro Tiluon 9 it has been suggested that you 

22 employed counsel in this casee Are you paying anybody a:ny 

23 'attorncy 1 s fees in this case? 

24 

25 

A Nor sir .. 

Q Have you employed any attorney in this case, 

------- ----~-·----
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1 way? 

2 A No, siro No, sire 

3 Q All right, Mre TilGon~ when you received the, 

4 igl1t after·you received the telegram back from Mr. Macgurn i 

5 alifornia that you testified, did you receive an additional 

6 telegram, or an additional check, from him? 

7 A Yes, but not the day of the telegramo 

8 Q When did you receive that check, and how much 

9 was it for? 

10 A .Two thousand dollars ($2 9000000) was deposite 

11 up at the bank, with interest; but I don't know the dc.te I got 

12 ito The records will show thatc 

13 Q Do you still have any of Mr .. Macgurn's money 

14 in the escrow account? 

15 A Five thousand dollars ($5p000o00) 0 plus inter~st 

16 from the date that they were put in .. 

17 Q All right., Now, ·Mr .. Tilson . . .. 

18 A Three thousand at one time, two thousand the 

19 last time .. 

20 Q Mre Timberlake has raised several objections 

21 to your testimony referring to Mro Potter and Mr .. Mcclung as 

22 partners in this case. I want to ask you the events that 

23 occurred in Mr& McClung 0 u office on August the tenth--this is 

24 bef orc you sent the telegramo Was anything on that occasion 

25 said to you by Mre Mcclung to indicate what his interest in t1is 
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1 property was? And, if so, what did he say? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 i 

TIMBERLAKE: I object to that in so far as it 

applies to Charles Ae Potter, Jr. 

COURT: I believe that I have already ruled 

that the record is void of any evidence to estab-

lish a partnership between Mr. Mcclung and MrQ 

Potter in this case, and • • • 

SPENCER: Your Honor, we are trying to introd ce 

just that evidence 9 to show what o •• 

COURT: Wellp if you have evidence other than 

the statement made by Mr. McClung, I have als 

ruled that any statement made by Mr. McClung­

that is, in the absence of Mr. Potter--and 

until the agency, if there is an agency, is 

established, such evidence cannot be consider.d 

against Iviro Potter~ I have ruled that; that 

is an earlier ruling that I made in this case 

Do you have any direct evidence from Mre Pott•r, 

by word of mouth or conduct, which would esta -

lish the partnership which you, by innuendo, 
" 

at least~ you are saying that there was a 
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14 
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16 
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18 

19 

20 

21 

22 

23 

24 

25 

-·--------- ·----
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partnership. I can read from the questionin.; 

of the~:ie wi tneEmeB, but thus far there is no 

direct or competent evidence to establish itG 

SPENCER: The evidence, Your Honor, on the re 

lationship between Mr. Potter and Mr. McClun 

is, admittedly, circumstantial evidence; we 

have no written agreement to introduce to the 

Court to show th.at Mr .. Potter and Mr. McClun 

were partnerse However • • ., 

COURT: I understand from the record in the 

case c ... I have reviewed the record thorougnly~ 

and it is contended that Mr .. Mcclung was the 

agent for Mr .. Potter in these negotiations. 

SPENCER: Yes, Your Honor, and ••• 

COURT: There is no allegation in the pleadinr.:rs, 

as far as I could observe or note, that Mre 

Mcclung is a partner of Mr~ Potter in this caseo 

So in the absence of that, I don't see why you 

should be permitted to pursue it .. 

SPENCER: If Your Honor please, the question 

SHENANDOAH REPORTING SERVICE 

A DIVISION OF S.l.A., INC. 
P.O. BOX 2435 

STAUNTON, VIRGINIA 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

24 

25 

W. E~ TILSON - HE-DIRECT -77-

of agency in this case is a double-barreled 

question.. One, which Your Honor has just poi ted 

out, and we would submit that that has been 

supported both by the conduct of the parties 

and the evidence that is before the Court, es 

well as wri tt(m documents which show that Mr. 

Mcclung is clearly acting as attorney for Mr& 

Potter.. 1.rhe other question of it is what 

authority does that attorney, in representin· 

Mre Potter, have; if he is just an attorneyp 

what authority does he haves Now, if he is 

not just an attorney, but is, in factp holds 

an interest in that property, then he had an 

implied authority to bind that client or part er-­

depending on what the Court rules that rela-

tionship was .. 

COURT: If he is a co-owner. 

SPENCER: What we are trying to show, Your Ho or, 

is exactly what interest Mr. Mcclung had in the 

property, in order for the Court to determine 

what authority Mr. Mcclung had to bind Mr. 

Potterc Now, it is true that it is alleged, 

as a matter of fact legal title is held in the 

-----------------·----.. ---------------
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name of Charles AG Potter, Jr~; but I~~ sure 

that Your Honor is aware, and there are caseB 

that support the fact, that an oral contract 

entered into between an equitable owner and a 

purchaser is an enforceable contract, and th t 

the silent partnere or the legal title holder, 

cannot invoke the statute of frauds as a defense 

to the enforceability of that contract@ Now, 

our position here, Your Honor, is that Irlr., 

Mcclung was, I think admitted by the parties, 

an attorney for Mre Potter throughout these 

negotiations.. Secondly, we can show through 

the evidence--the documentary· evidence which 

is already in, Your Honor--we .th.ink supports 

the proposition that Mr .. McClung did have a 

proprietary interest in this property. I 

also submit that the response to the queetio 

last propounded to the witness as to stateme 
I 

made by Mr. Mcclung on the morning of August 

the tenth in his office will also submit the 

proposition that he had a proprietary interest 

in this property, and therefore the authority 

to bind Mr. l)otter, whether he be his partne 
.· 

or his client 0 by his conduct. And for that 

purpose 9 we would ask the Court to allow us to 
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introduce the evidence of the statements whic 

were made by Mr. Mcclung to Mro Tilson in his 

office a 

COURT: According to the record in this casep 

Mr. Potter singularly and solely acquired the 

title to this property by deed from Mr. and 

Mrs. Roberts on September fourteeng 1972, whi~h 

was subsequent to all of this transaction 

between the parties.. And up until that time~ 

according to the record further 9 my review of 

the record is that when the property was pur­

chased in September 0 that the only interest, 

as I saw it in the record, that Mr., Mcclung h::i.d 

in the case was his agreement to finance the 

deposit~ the five thousand dollar ($5,000.00) 

deposit, and that if the land were subsequent y 

sold and there would be a profit--not a loss, 

but a profit--he would share in the profits to 

the extent of four thousand dollars ($4,000.0 ). 

Nowp that was his interestp as I read from the 

record. And I don't believe that you can go 

beyond the averments in your Bill of Complai 

You don't allege that he was a co-ovmer 

You allege that he was the agent of MrG 

-----------------------------------' 
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Now, the thing, gentlemen, very frankly 0 

disturbs me in this case, unless he were a c -

owner and was acting as the agent for Mr. Po ter, 

and this statement goes unrefuted in the record, 

rnr. Tilnon has testified that when he receiv d 

Mra J\ilcClung's letter of rejection dated Augu 0 t 

sevenp 1972, on the morning of August tenD he 

immediately called Ulrc McClung by telephone 

and was told to come to M.r. l\lcClung's officee 

And he quoted a statement that Mr. McClung m de~ 

that Wolver couldn't have gotten the letter-

or~ this was Mr. Tilson'o statement--that 

Wolver could not have gotten the letter. 

I told him" (Mcclung) "that I would phone 

Mcclung said, 'If Wolver sends a contract 

two thousand dollars, there is God's no way 

Potter can get out of this. 111 Now, if he was 

acting as the agent for Mr~ Potter, it would 

be an inconsistent positione Now, if he were 

a co-owner, I'd agree that he had that right 

to do thato ~ut, up until this time, the evi-

dence iB completely void of cotablishing that 

he was a co-ovmer or had any proprietary inte -

est in this land at that time. All of the 

transaction that, when title was acquired by 

··------------·------------
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the conveyance on September the fourteenthp 

1972. So I don't believe, Mr. Spencerg in 

fairness to all the parties, I don't believe 

that you can pursue on examination of Mro Tilson 

whether he knew that M.r. McClun.g was a partner 

or a co-owner of this propertyo That did not 

exist at the timeo 

SPENCER: If Your Honor please, the Court observe 

the record which the Court has reviewed, and 

the depositions that were taken by the Complain­

ants, of both the Respondents--Mr. Potter and 

Mr$ McClung=-were taken for the purposes of 

discovery. We did not agree to try the case 

on the depositionB, although.requested by _the 

counsel for the Hespondents to do so~ for the 

very reason that we didn't have all of our 

evidence contained in the depositions~ It is 

true that those depositions, perhaps, do not 

establish the partnership, but if now, upon 

the trial of the case~ we are precluded from 

introducing that very evidence which would sh::>w 

the interest that Mro Mcclung had in the prop-

erty, then the Court, it appears to me, is 

saying that by having taken those discovery 

----------·----·-·--------------------~----~ 
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depositions, we are now precluded from estab 

lishing that relationshipo If Your Honor please, 

we have not read for the Court--and perhaps 

this is unfair to ask the Court to rule on some-

thing when the Court has not had the benefit, 

perhaps, of reading all of these documents w ich 

have been introduced in the evidence today--

for example, evidence which is before the 

Court on the proprietary interest of Mr. McC ng 

is contained in a letter dated August the 

seventh which has been introduced as Exhibit 

Number Eleven, a letter from Mr. McClW1g to 

Mr .. Tilson. He says: "Dear Tex: Enclosed 

herewith is a letter that I received from th· 

attorney for Mr. Macgurn ru1d my reply for 

Charleye I run afraid that what has happened 

here is that when it looked like~ were goi 

to get the price that Charley and 1 agreed t 

take, that Charley suddenly decided that he' 

be better off to try to hold onto the proper 

rather than buying it and selling 

agreed upon. It appears to me that Macgurn'. 

variance iG of not a great a nature to get 

around if Charley were going to live up to 

he had originally told me he was doing. Thie 

·~--------------------·-··--·-------------------' 
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matter has been embarrassing to me personally 

since Charley did not act in good faith with met 

has made it look like I have misled you." 

(emphasis added) 

And this is particularly pertinent, 

Your Honor: 111rherefore, until you, 11 M.:r9 IvlcCl 

e.ddresoing Mr. Tilson, says, 11 until you recei e 

a listing signed by ~ Charle;t ~ pYSelf::~ 

or however the property will be titled," this 

letter being written at the time before Mr. 

Potter took title, "when exercised by the 

options, please do not do any more work on 

selling it or showing it~ 11 (emphasis added) 

Now& we submit, Your Honor, this is 

in the evidence and does show a proprietary 

interest of Mr. Mcclung. We would like to ~h w 

through Mr. Tilson's tectimony, the corrobora 

tive statements that were made by Mro l\llcClung 

in his off ice which support the statements 

made in this letter.from Mro Mcclung to Mr. 

Tilson. 

COURT: Mrc Spencerp you mention that the pur 

pose of the depositions were not to be consid.red 

as evidence in this case, the discovery 

---------------------
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depositions? 

SPENCER: Yes~ Your Honor. 

COURT: You mean that discovery depositions 

may not be considered as evidence in the case-:i 

SPENCER: Your Honor, I don't suggest that th~ 

discovery depositions cannot be ta.1-:en as evi-

dence .. .. .. 

COURT: I would also invite your attention to 

the o • o that the witnesses • • • the Notary 
' 

Public speaks of Mre W. Eo Tilson, Mre Charle 

A. Potterr Jr .. , and liir. William B. McClung 

were sworn and testified. And in Mr. IvicClung' s 

testimony there is no mention of a·partnershiJG 

SPENCER: I am not suggesting that the depo-

sitions can't be used or introduced in eviden~e, 

Your Honora I think the rules provide for th~ 

use of them in a trialc I don't think it is 

necessary that the parties introduce themi 

they haven't thus been introduced as evidence 

in the case. They are a part of the record a~ 

-----------·----
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discovery depositions •• o · 

COURT: Wells for the Court to acquaint himse.f 

with the" e • • 

SPENCER: I'm not objecting to that. I have 

no objection to that~ Your Honor, but 

appear to me to be improper for the Complaina t 

now to say, to be bound by the evidence that 

he can introduce at the trial of the case in 

chief by whatever evidence was taken in the 

discovery depositions. Certainly they can be 

used for impeachment purposes or introduced i:1to 

evidence, if one of the parties so choose; bu 

suppose we had witnesses who e • e 

COURT: Well, can you frankly and sincerely 

state for the Court that you have evidence th-t 

can establish that Mre M.cClung was a co-owner 

with Mro Potter of this land? 

SPENCER: I would submit that the Exhibit jusv 

read .. • • 

COURT: Well, that is by inferencee But, I r.l 0 [illp 

---------------
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do you have any direct evidence? 

SPENCER: No, Your Honor. As I have saidp i 

is strictly circumstantial evidence. 

COURT: I would assume that if you had, you 

certainly would have before this sta.ge of the 

case. that some averment or some effort, by 

pleading or otherwise, would have been made to 

establish the co-ownershipo 

SPENCEH: Very definitely it would have~ You 

Honor, and it is strictly circum~~ta:ntial 

dencep and as Your Honor suggests, this docu 

is P by iu.ference, is circumstantial evidence t 

thate Additional testimony, which would support 

that circu.-r1stantial evidence would be the testi-

many of Mr. Tilsono 

COURT: I want the record also to be clear that 

I am not charging anybody with impropriety or 

any misconduct.. I just stated that if Mr .. 

Mcclung was a co-owner, then I think he had 

right to tell Mr. Tilson, to dictate 

of the telegram to be used so that the contr ct 

----------~·-----·----------·----
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when mailed back would be a binding contract. 

But if he were acting only as the agent for 

Mr. Potter, then I would say his position ao 

agent for Mr. Potter, who had rejected the co1-

tract~ would be inconsistent. That is what I 

state for the record. I'm not charging Mr. 

Mcclung or anybody else in this case with any 

misconduct or impropriety. That is clear. 

SPENCER: If Your Honor please, I think j,,t is 

clear also from the depositions of the Respon -

ents in the c~se, that I am not sure that f/ir. 

Potter and Mr~ Mcclung knew exactly what thei 

relationship was. I think that the problem 

that we have before the Court today is not an 

allegation that, on our part certainly, that 

Mr. Tilson has done anything wrong·. ·I don' t 

know whether Mr@ Timberlake suggested that or 

notp but we are not suggesting that Mr. Potte 

or Mro Mcclung did anything intentionally wro g, 

unless the evidence supports that. And that is 

for the Court to decidee But we would submit, 

Your Honor, that based on those depositions, 

and the evidence before the C·)Urt, that I dou t 

that they really knew what their relationshi, 
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was& The depositions say he was going to get 

part of it, and he wasn't, and then he writes 

a letter saying you can't list it unless I sign 

it~ I think it would be proper for the Court 

to hear all of the circumsta.n.ces and the evid~ncc 

surrounding the conduct of the parties to det~r­

mine exactly what the relationship between 

Mr. Potter and Mr. McClung ise 

COURT: Well, I am going to permit you to ask 

the question, but I would reserve the right 

later, if I feel that it's improper, after 

hearing Mro Tilson 1 s statement, to strike it 

from the recordo 

SPENCER: Very well, Your Honor. 

TIMBERLAKE: Your Honor, I would like, before 

you move formally on that, I would like •• o 

COURT: I apologize, Mr .. Timberlake. 

TIMBERLAiill: Yes s sir. I would like to call 

your attention to the fact that the rule is 

very • e ~ now, the only allegation as far as 

'--------·------------------------------------------' 
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Mro McClung's relationship to Mr. Potter, as 

the Court has pointed outp is that of an agentp 

as well ~s attorney. And the rule is clear--

extremely clear--and it is set forth in Michi:!as 

Jurisprudenc~ Volume 1A 9 page >31, under Agen~y, 

under the heading 11 To Bind Principal"--and it 

says thisr with numerous ar..notations: 

11 A:n agent cannot prove the scope of 
his agency by his own declarationo 
Nor c!ill the existence of an agency b~ 
established against the principal by 
any statements or declaration of the 
alleged agent. 11

. 

And that is exactly what is being sought in 

response to this question that ha3 been pro-

pow1ded .. 

COUR'l': Of course, declarations alone cannot 

establish agencyo It muot be accompanied by 

certain acts, conduct 9 " • 

TIMBERLAKE: And, Your Honor, the authorities 

hold that statements of the agent as to the 

existence or e·xtent of the agency axe not 

admissible as far as binding the alleged prin 

cipals. 

COURT: They must be accompanied by some act do 
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indicate the authority vested in the agent by 

the principal, or acquiesencef for instance, 

on the part of the principal. It must be accom-

panied by something other than just the mere 

declarations of agency, coupled with the fact 

that the Court holds that such declarations 

are inadmissible in evidence. I didn't lu~ow 

what Mr., Spencer expected to show by Mr. Tilson 9 

whether thore was any subsequent conduct in 

addition to any declaration made, I didn't 

know; that's the reason I reserved the right 

to strike it from the recorde 

Mr. Tilson 1 my question to you was: On tha 

15 'morning of August the tenth of 1972 • • • 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

.. Q 

THIDERLAKE: Vie would like the record to shew, 

Your Honor ••• are you admitting thisp or 

are you just letting it e •• 

COURT: For my ovm informationo 

On the morning of August the tenth, 1972, when 

you were in Mr. M.cClung's office, did Mr .. Mcclung make any 

statements to you indicating his interest in the property? 

·----------·-··---
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1 TIMBEHLAKE: I don't think that is propero 

2 

3 COURT: If he made such a statement, ask him 

4 what the statement was. You are calling for 

5 a conclusion by Mr. Tilson. 

6 

7 And, if so, what was the statement? 

8 A Mr. McClung-~·I 've got to get my memory just 

9 right on this, so I won't misquote it--said that Charley was 

10 not only trying to 9 I believe he said~ 'get you; he's trying 

11 to get me, too, bccf:mse I am in this just as he is~ and I have 

12 the document in the safe and I put up II 
c " • I don't believe 

13 he said five thousand. "I put up the l'.!H'.'XH:.~y.. Charley didn't 

14 have the money .. I had the money. Charley was a good friend 

15 of Mr. Roberts. Charley had the property, and I had the money; 

16 and he's not going to get meo 11 

17 

18 COURT: Vlhen was that? 

19 

20 A It was on the tenth of August, the day that re 

21 'helped me with the wire. 

22 

23 

24 

25 

COURT: I believe the record indicates that the 

conveyance to Mr. Potter was me.de by deed of 

Septe~ber fourteenth. 

---------------·----·-------------------------·----_, 
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1 A This was on AugLI.st the tenth. 

2 

3 COURT: I will state for the record that I don't 

4 believe that is competent evidence to establish 

5 any ownership in the property 9 and I will so 

6 order that it be stricken from the recorde 

7 

8 SPENCER: Please note our objection. 

9 

10 COURT: Yes, sir. 

11 

12 Q That's all we have for thi~ witnesso 

13 

14 ,Re-Cross Exami~~:i2!1 P~l Mr. Timberlake: 

15 

16 Q Mro Tilson, in response to a question propoun ed 

17 ·to you a moment ago, I believe you testified that you are not 

18 paying any fees • .. .. 

19 A That's right, siro 

20 Q e • 0 paying any fees or expenses of the Com-

21 ;plainant pursuant to employment of counsel in this case, and 

22 1 that you have no financial interest in the outcome of this 

23 , suit, is that right? 

24 A We always get a commission, Wir. Timberlake, f r 

25 selling property. Our job is to get the property listed 9 get 
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1 a buyer and a seller; and that'~ what we have done in this 

2 placer and we have got it consummated; and, of course, our 

3 interest i8 the commisBion in it, outoide of having done a 

4 good job, which we were required to do. And we do contend tb at 

5 .we are entitled to the commission in this property, regardless 

6 of what happens today o 

7 Q You take the position that if the Court rules 

8 that this is not a sale of the property by Mr. Potter to the 

9 · Mn.cgurn estate, that you are entitled to commiss.\ons? 

10 

11 has been 

12 

13 

14 

15 : a sale? 
i 

16 

A 

.. e . 
Q 

A. 

Q 

A 

Yeu, sir. Vie have done our job and if there 

Even though you didn't effect a sale? 

We did all we e . .. 

Even thoue;h the Court holds that this is not 

That's our contention. That's what will have 

17 to be decided, sir. 

18 Q And, of course, it will be perfectly manifest 

19 that if the Court holds that this is a binding sale, that you 

20 would be entitled to commissions; isn't that correct? 

21 A We thtnk we are entitled to the commission any-

22 · way, Mr .. Timberlake; and we shall pursue it .. 

23 Q 

24 

25 

I have no further questions. 
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1 Whereupon: 

2 

3 ' EUGENE L. WOLVER, JHo 

4 a witness called on behalf of the Complainant, being of lega 
I 

5 
age and duly sworn, testified upon his· oath as follows: 

6 

7 · Dire,ct ]:xaminat~ Mr .. ~>p_~: 

8 

9 

10 

11 

12 

Q 

A 

Q 

A 

State your full name, please'? 

Eugene Lo Wolver, Jr. 

And where do you live, rnr. Wolver? , 

In the city of Hidden Hills, California.. H5.dien 

13 Hills is a city· adjacent to Iios Angeles, California., 

14 Q And what is your occupation? 

15 A I am an attorney at law. 

16 Q And how long have you been an attorney? 

17 A Nineteen years., 

18 Q And what is the nature of your practice? 

19 A Our firm's practice is the general practice; 

20 my particular area of emphasis within the firm is business laff, 

21 ibut it also encompasses other areas of law. 

22 Q 

23 Macgurn? 

24 A 

25 Q 

Are you familiar with the decedent, Mre Richard 

Yes, I was familiar with Mr. Macgurno 

How long had you known Mr. Macgurn? 
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1 A I knew Mr .. Macgurn from the date that he moved 

2 into his home which was adjacent to my residence in Hidden 

3 Hills. That would have been e oh, my best recollection~ 

4 1965, 1966. 

Q 5 Were you employed by Mro Macgurn as his attor~ey? 

A 

Q 

A s I commenced representing Mr. Mac~>Urn in the 

year 19720 

10 been in the month of March or April; possibly May, but I 

11 believe March or April. 

12 Q All rightv Mro Wolver, did there come a time 

13 ·when Mr. Macgurn employed you to represent him in the negoti-

14 ations for the purc~ase of real estate in the state of Virgin"a? 

15 A Yeu, sir. 

16 Q And what was your first contact with Mr .. Mac. rn 

17 regarding that? 

18 A On June the eighth, 1972. 

19 Q And on that date did you and Mr. Macgurn have 

20 a discussion about the current status of negotiations? 

21 

22 

23 

21 

25 

A We had cuch a "discussion P yes, siro 

Q I [il!l going to show you, Mr., Wolver, Exhibit 

~umber Five, which has been identified as an Agreement of Sal? 

bated May the first, 1972, and ask you if, on that date, you 

·avv that agreement? 

--4--·---·-------------
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1 A Yes, sir, I did. 

2 Q And at that time, had that contract been signed 

3 by Mr o Ivla.c e1.i.rn? 

4 

5 

6 

7 

8 

9 

10 

A No, sir. 

Q Now, as a result o o • well, let me also show 

jYOU Exhibit Number Six and Number ~even, the Escrow Agreement 

I and h ~ f ~ d k • f h t. e Iv.em.o o .Agreement, an as you J. t ose documents were 
1shown to you on that day by Mr. T'/.iacgurn? 

A 

Q And you will notice mro Macgurn's signature now 

11 ~3hows on this copy of Exhibi.t Humber Six. Had that been signed 

12 as of that date? 

13 A No, sir .. 

14 Q Now, as a result of your conversation with Mro 

15 1:1a.cgurn on June the eighth, 1972, when viewing those document., 

16 • what did you. do~ Mr o Wol ver? 

17 A Ip pursuant to M.r. M:acgurn' s instructions and 

18 .our conversation, dictated a letter to be sent to Virginia 

19 : regarding the f'rnbj ect matter~ 

20 Q I show you Exhibit Number Eight, being a letter 

21 addressed to Mre W. EQ Tilson over your signature, and ask yo· 
i 

22 : if that is an accurate copy of the letter which you sent to 

23 ! Mr. Tilson? 

24 A 

25 ! Q 

It is. 

Now, would you explain to the Court what were 

--------------------
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1 ;the primary varia.nces between your letter und the proposed co 1-

2 tract which Mr. Mcclune had forwarded? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

TllV'iliERl11\ICE: I object to that, Your Honor P 

because I think: the writings speak for them-

selves. Both writings are in • ~ • 

SPENCER: Vie'll just refer to the documents, 

Your Honor. 

Q After June eighth and your posting of that 

12 letter, Mr. Wolver, what was your next contact regarding this 

13 ,transaction? And with whom? 

14 A Without referring to my records, Mr. Spencer, 

15 , my recollection is my next contact was a correspondence that 

16 I received from M.r. Mcclung .. 

17 Q I am going to show you Exhibit Nu.'!lber Nine, 

18 .being a letter from Mr& Mcclung dated July the sixth, and ask 

19 ·you if that is that letter? 

20 A Yes, it iso 

21 Q Did you discuss the contents of that letter 

22 1 with Mre Mact:,"Urn? 

23 A 

24 Q 

25 you do? 

Yes, I did. 

And as a result of that conversation, what d'd 
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1 A I sent a reply, letter to Mro Mcclung, which 

2 reply letter was ultimately sent, I believe was dated July the 

3 twenty-first, 1972. 

4 Q I show you Exhibit Number Ten, being a letter 

5 :from you addrensed to Mro I1,:cClung and dated July the twenty-

6 ,firstj 1972, and ask you if it is that letter?' 

7 A Yes, it is. 

8 All right, now, Mr. Wolver 8 this letter states: 

9 "This is to acknowledge the receipt of your letter of July 6, 

10 1972e I have discussed its contents with our client~ who ad-

11 iVises me that inasmuch as your client had originally desired 

12 'a closing or settlement date of April 15, and since he had 

13 :not heard to the contrary, he made his plans accordingly. 

14 iTherefore we wish that the settlement date be as contracted 

15 and agreed upon, Le. April 15, 197Jo In all other respects 

16 your letter is satisfactorya Trusting that this will suffice 

17 'for your purposes and enclosing for your convenience an a.ddit1o-

18 ional copy of this letter for forwarding to your client if so 

19 desirede We remaino" 

20 Now, what authority, number one, did you have to act 

21 :for Mr. M.acgurn? 

22 

23 

24 

25 

TIMBERLAKE: I object to that, Your Honor. I 

don't think that an agent can testify as to 

the extent and nature of his authority. 
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COURT: You mean if you are acting as my att 

you don't have the right to write a letter i 

my behalf? 

TII':113ERLi\KE: No, sir; that wasn't the questio .. 

COURT: All right, repeat the question~ 

SPENCER: The question, Your Honor, was what 

authority, if any, did Mr. Wolver have to act 

on behalf of Mro Macgurn. 

COURT: Well, ask him what his relationship 

with Mr. Macgurn was and, from that, what aut,orit 

he had., 

What was your relationship with Mre 1'Iacgurn? 

I was Mr. Macgurn's attorney at law andp in 

19 addition thereto, I had his written power of attorney .. 

20 Q What were the terms of that power of attorney? 

21 A It was a general power of attorney to act for 

22 him in his behalf. 

23 

24 

25 

1rIMBERLA1.'"E: I call for production of that, 

Your Honoro I think that is the best evidenceo 
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1 COURT: Do you have that? 

2 

3 A I do not have that written power of attorneyp 
i 

4 'Your Honor. On Mr. M.acgurn's--I've forgotten what trip it 

5 :was, but it was in Aueust--I gave that power of attorney back 

6 'to Mr. Macgurn; it was not found in his effects, so I presume 

7 he destroyed it .. 

8 

9 TUIDERI~AKE: I object to any testimony in the 

10 absence of the instrument itself e 

11 

12 COURT: I am going to overrule your objectior:iG 

13 

14 Q Now, Mr. Wolver, in this letter you state th t 

15 ·"we wish that the settlenent date be as contracted and agree 

16 uponc" What was meant by the inclusion of that in the lette 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Mr. Spencer, it was my position, an.d that was 

the intent Bet forth in my letter • ~ . 

TIUBERLA1ill: Your Honora I think the letter .as 

to speak for itself o I don't think it is proper 

evidence for this witness to testify as to w at 

was intended in the letter. 

COURT: Well, I think the le t.ter clearly 
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expresses what waB intended at the time .. 

SPENCER:: I think, Your Honor, there is the 

question before the Court as to whether or not 

this letter dated July the twenty=first, 1972, 

constitutes an acceptance of the offer that.~ 
f:··· 

at that point, was outstai."lding. 

COURT~ Well, the letter speaks for itself~ 

SPENCER~ Your Honor, I would suggest that 

what we are dealing with hsre is whether or 

there was a me(:"?tin.g of the minds P and that 

tainly there is competent evidence for the 

Court to know what was in his min.d at .. e .. 

COURTi You can't go beyond the written terms 

of the contract 1 the written contract~ 

SPENCER~ I'm not attempting to, Your HonorG 

I Im attempting to explain what was mea."lt a e .• 

COURT~ I think the letter speaks for itself o 

SPENCEH: Do I Wlderstand, then, that the Cou t 

-----·-·-----------------------' 
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is saying I cannot ask the question as to wha. 

was meant by .. . .. 

COURT: As to the intent of the letter? 

SPENCER: As to what was meant by the use of 

the words: "Therefore we wish that the settlE:-

ment date be a.a contracted and agreed upono ci 

COURT~ Well 9 I wou.ld think that clearly indic 

cates what it meant right thereo The settle-

ment date waa regarded as April~-was the date 

in April? 

SPENCER~ April the fifteenth, 19720 

COURT: April fifteenth, 1972e 

SPENCERi Your Honor 9 what L am trying to shov~ 

for the Court is that a letter dated July the 

sixth, 1972, was already in evidenceo Mro 

McClu.ng, as attorney for Mro Potter, wrote to 

Mro Wolver saying your letter of June the eigl:,th 

is no good 9 we are not going to do that, but 

here is what we can doo Mr .. Wolver then~ by 

L ·~------------------------------------------' 
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letter dated July the twenty-first, which is 

the letter in question right now, says 9 
11 0ka .. 9 

we accept everything you say in your most re ent 

offer, but we wish G 
II . .. 

COURT: That is a follow-up of the telegram 

which you say w·as an acceptance of this cou..."lter= 

proposal 9 was it not? 

SPENCER~ We have two acceptancese 

COURT~ All righte 

SPENCER: One is this letter dated July the 

twenty-first~ which Mrc Wolver himself wrote 

and composed 9 on the instructions of his clie1to 

And my purpose for going into this is to show 

that it was the intent of the purchaser in 

writing this letter to accede to all of the 

terms of the contract, of the offer as out-

standing at that point by the seller• 

COURT: Read the letter into the recorde 

SPENCER: "This is to acknowledge the receipt 

-------------·----------
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of your letter of July 6, 1972@ I have dis-

cussed its contents \td th our client • • $ 
11 

COUHT: Now that was prior to the rejection of 

the contract? 

SPENCER: That is correctp Your Honor .. 

COURT: All right~ Go aheado 

SPENCI~Rg u .. e .. who adviseo me that inasmuch 

as your client ha.d originally desired a closi;ig 

or settlement date of April 15, and since. he 

had not· heard to the contrary, he made his pl3.ns 

accordingly., Therefore we wish that the setttl.e= 

ment date be as contracted and agreed upon, ioeo 

April 15, 19730 In all other respects your 

letter is satisfactoryo Trusting that this 

will suffice for your purposes and enclosing 

for your convenience an additional copy of th~s 

letter for forwarding to your client if so 

desired., 11 Now, Your Honor 0 my purpose in goi.1g 

into this evidence is so that it would not be 

argued as an objection to this being considered 

an acceptance of the outstanding offer at that 

-------------------------------------------·----
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time, that there was a requested variance .. 

There is case law which uses the very word 

11 wish 11 
9 the statement that you "wish" for som., 

variation which, accepted as is, is an uncon= 

dl.tional offer. I would submit to Your Honor 

that it is pertinent for the Court to lmow 

whether or not, when this offer was made, or 

this acceptance was made, the party ma.king it 

meant to be oimply expressing a wish that the 

settlement date be at some other time, or 

whether it was a demand and a condition in or~er 

for a contract to be • • • 

.cOURTi Is that the letter that Mr., Mcclung 

makes reference to in his letter to Mr. Wolve ·: 

"I have and thank you for your letter of July 

21, 1972 .... • 

SPENCER~ Yes~ Your Honor. 

COURT: 11 
• o o with reference to the above-

captioned matter& Since your client neither 

wishes to settle this matter as proposed in IDJ. 

last letter at an earlier date, or increaoe 

his deposit here in accordance with the propoced 
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contract that I forwarded to you, Charles A~ 

Potter, Jr.~ has declined to accept his offer 

of $58p000a00 for the subject property .. " 

·That was the letter which, in essenc,l ~ 

rejected the contract • • • 

SPENCER: That was a withdrawal of the offer. 

COURT: Withdrawal or rejection of the contra~t .. 

And now you are offering that letter to explaln 

that perhr::ps Mr. Mcclung. was in error in his 

interpretation of the letter; isn't that what 

you are doing? 

SPENCER~ Exactlyo 

COURT: I won't permit it, because I think th t 

letter o .. • I think that is a very important 

phase of this case. 

SPENCER: I agree, Your Honor, and I think 

that e " .. 

COURT: Well, I don't think you can go beyond 

the written terms of that letter. 
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1 SPENCER: Please note our objection. 

2 

3 COURT: All right. 

4 

5 Q Now, after writing this letter of July the 

6 twenty-first, 1972~ Mr .. WolverD did you subsequ.ently " ,. " what 

7 wa.s your next contact regarding this case, and with whom? 

8 A Again without referring to my records, and just 

9 my recollection, Mre Spencer, I believe the next contact that 

10 I had regarding this case was a telephone call that I received 

11 from Mr .. Tilson .. 

12 

13 

14 

15 

16 

17 

J.8 

19 

20 

21 

22 

23 

24 

25 

I 

Q And, at that time, who--as you understood it 

at the West Coast--whose agent was Mr .. Tilson? 

A Mr~ Tiloon was the agent • • o 

TIMBERLAKE: I object to that, Your Honor .. 

SPENCER: Your Honor please, the evidence is 

clear that Mr., Tilson had a listing for this 

property and was the agent to sell ito 

TIMBERIJAKE: This man's understanding doesn 1 

create any agencye 

COURT: Mre Violver was acting as the attorne 

---··------------ ---· 
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in fact for Mr. Macgurn, and also hif.OJ at'torne ; 

so he had to know the relationship of Mr. Til~on 

with regard to the people that he was dealing 

witho And I don't know why he cannot be per­

mitted to testify his acceptance of Mr. Tilso 

as the agent for Mr. Potter. That can be 

argued that " 0 • 
if you contend that Mr .. Tilson 

was not the agent for Mr. Potter, that can be 

argued. But I think he has a right to 

how he accepted Mr. Tilson in his dealings o 

behalf of Mr. Macgurn. 

TIMBERLAKE: I except to the Court's ruling. 

As whose agent did Mr. Tilson hold himself o t 

16 ·to you at that time? 

17 A During the telephone conversation of 

18 1I am just testifying about? 

Q 

20 A 

21 :ror Mr., mcclu.ng., 
I 

22 Q 

Yes. 

As the agent for Mr. Potter, and as the agen 

Now, at that time, did Mr. Tilson give you 

23 'instructions as to how to accept the outstanding offer from 

24 the seller? 
I 

2G A 

---~--·--

Yes, sir .. 

---·--------- ---
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TifliIDERLJU<:E: Objection to the question; there 

is no proo~ of an outstanding offer, Your Hon re 

All of the proof is that the offer, if this 

writing of May the first prepared by Mr. 

Mcclung and submitted to Mr. Macgu.rn through 

Mro Tilson constitutes an offer, Mr. Vlolver 1 s 

own letter of June the eighth rejects that . 

offer. 

COURT: I believe Mre Tilson has already testi-

fied that he called pursuant to his conference 

with Mre McClu."'lg on the morning of August 

tenth, that he called Mr .. Wolver and suggeste~ 

the form of telegram, or informed Mr. Wolver 

that there was a letter in the mail--or evi-

dence to that effect-~rejecting the contract, 

but for M.r. Wolver to send the following tele 

gram, which would then, in effect, destroy 

the rejection and make the contract bindingo 

And I believe v~1at you are asking now is what 

Mr., Wolver o .. .. what he did then, and that is 

pursuant to what Mr .. Tilson had suggested .. 

SPENCER: Yes, Your Honor .. 

--------·----------------------' 
SHENANDOAH REPORTING SERVICE 

A DIVISION OF S.l.A., INC. 
P.O. BOX 2435 

$TAUNTON, VIRGINIA 



1 

2 

3 

4 

5 

6 

\r'IOLVEfi - DIHECT -11 O·-

COUHT: And that is already in the record, and I am 

going to permit Mro Wolver to testify what he 

Q 

did pursuant to what Mr .. Tilson told him. Th.at~G 

already 'in the record, Mr. Timberlake .. 

All rightp pursuant to what Mro Tilson told 

7 you ~ .. • 

8 

9 

10 

11 

12 

13 

14 

TIMBERLAKl~: I wasn't objecting to thatp You 

Honor., 

Q Pursuant to what Mr. Tilson told you on the 

phone, what did you do? 

A The ultimate action, Mr .. Spencer, was a tele 

15 gram was sent dictated by me over my home telephonep in the 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

presence of Mr. Macgurn. And the telegram was billed, pursu•nt 

to instructions of Mr .. Ivlacgurn in my presence, to his home 

telephonee 

Q All right, now 9 is this the telegram that yo 

sent in compliance with Mr. Tilson's instructions? 

A 

Q 

which you sent~? 

A 

This is a copy of that telegram. 

Are those the words contained in the telegr 

Yes 0 sire 

-------------·---
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TIMDERLAKE~ Do you want to read that into th1i 

record7 

SPENCEH:· I introduce a copy of the telegram 

as Exhibit Number Fourteen. It is a photo-

static copys The first words appearing at 

the top of that form are: 11 WU AG'.r Lf0{ 11 The 

telegram is addressed tow. E., Tilson, Realto"'p 

"Phone and deliver, Lexington 11 Virgj.nia" The 

telegram's contents are: "This is to inform 

you I have executed the contracts forwarded bJ 

Charles Potterr Jro, pertaining to the Roberts' 

farm at Collierstown~ Virginia, and am for-

warding a check for $:~ ,OOOoOO to be added to the 

escrow accounte Thus I am accepting his orig~ 

inal counter offer as forwarded to me and as 

explained in his attorney's letter of July 6» 

1972» and am returning the same for his signa~ 

ture .. " Signed, Richard B .. Macgurn., 

Now, after the sending of this telegram, Mr" 

Wolver, do you know whether or not Mr. Macgurn executed the 

written contract which had been forwarded to you. by Mro Mcclung? 

A Yea, I doo 

Q Did he execute that contract? 

--------------------·------·--·----------------__, 
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1 A Yes, he did, in my presence on that morningo 

2 Q And do you know what was done with the contr,ct 

3 ,after he executed it? 

4 A Mr3 Macgurn was going to mail the contract, 

5 together with two thousand dollars, to Iflr. Tilson .. 

6 Q Was the two thou::mnd dollars mailed with the 

7 :contract to Mr. Tilson? 

8 A So I was advised by Mr., Tilson, and by Mr. 

10 Nowp when you received the telephone call fro 

11 :~llr. Tilson on August the tenth, 1972, asking that you do some 

12 ithing further in order to make an acceptance, were you and/or 

13 ;Mro rilacgurn surprised; and, if so, why? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THIBERLAKE: I object to that. 

COURT: Objection sustainede 

SPENCER~ Please note our objection to Your 

Honor's ruling to the admissibility of the re-

sponse to the last questiono 

Q Mr. Wolver, did you ever receive a letter fro 

Mr~ rv1cClung dated August the seventh» 1972 ~ and addressed to 
I 

;you, which has been filed in evidence as Exhibit Number Twelve? 

----------
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1 And~ if sop when? 

2 A YesF I received this letter& It was received 

3 in my offi.ce in the afternoon of August the eleventh, 1972 o 

4 The afternoon mail being courtesy of t.he UoS. Mail, it is not 

5 necessarily conr:dstent, Your Honor, but at or about two o 0 clo~k 

6 in the afternoon; sometimes as late as three 0 1 clock. 

7 Q All right, now, Mr .. Wolver, at all tiinea subs~-

8 'quent to your letter of July the twenty-first, 1972, which ha3 

9 been introduced as Exhibit Number Ten, has Mr .. Macgurn--or wa;; 

10 :ruro M.acgurn--during his lifetime 9 ready, willing, and able to 

11 perform the contract which ho had entered into for the purcha e 

· 12 of real estate in the state of Virginia? 

13 A Yes, sir., 

14 Q When did Ivlr., Macgurn die? 

15 A Mr .. Macgurn, to the best of my recollectionp 

16 died on August the thirtieth, 1972., 

17 Q Now, since the date of Mr., Macgurn's death, 

18 has anyone q,ualified as the executor or administrator of his 

19 estate? 

20 

21 

22 

23 

24 

25 

A Yesp sir; I have. 

Q And approximately when did you qualify as suc1? 
.. 

A I qualified as ,the special administrator for 

the purpose of continuing Mr. Idacgurn's business--which was t1e 

United Match Company, Ince, a California corporation--and for 

the conducting of his other business affairs, within a week o~ 

-----·-----------
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1 his deatho Subsequently, letters of testamentary were issued 

2 and my best recollection was it was during the month of Septen~ 

3 'ber. I ma.y be in error; in may have been the early part of 

4 ·octobero But it would have been approximately within a month 

5 to a month and a half after the date of his deathe 

6 Q Now, Mrs Wolver, since the date of your qual-

7 ;ification as the personal representative of Mr. Macgurn's 

s estate~ have you, on behalf of the estate, been ready, willi .~, 

9 an.d able to perform this contract? 

10 • ll. Yes, siro 

11 Q Are you now ready, willing, and able--and off r--

12 to specifically perform this contract? 

13 A Yes, sir .. 

14 Q Have you made demands on the Respondents for 

15 performance of the contract? Either as attorney for Mr .. Mac. n 

16 in his lifetime, or as the personal representative of his 

17 :estate since his death? 

18 A 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

24 A 

25 Q 

Yes, siro 

Did you do so in writing, Mr. 

Yes, sir. 

Do you recall the date " • 0 

~lso orally .. 

Do you recall to whom you made 

Yes, sir. 

To whom was it? 
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A Mr. Tilson .. 

Q I run going to show you a letter dated Septem-

.ber the first, 1972, addressed to .Mro Tilson, and ask you if 

that contains your demand, is that the letter to which you 

ref ere 

A Yes, sir. 

'11 IMBERLAKE: I object to this letter being 

introduced, Your Honor, on the grounds that it 

undertakes to argue the issues that are now 

in litigation. And it is a cormnw1ication not 

to the Respondent, Mr. Potter, or even to his 

at t·orney , Mr. Mcclung. 

SPENCER: The purpose of this letter as bein~ 

offered~ Your Honor, is to show that a demand 

was made. 

COURT: Let me aok the witness a question before 

I rule on this. Mro Wolver, the telegram that 

was read into the record, which was sent with 

Mr. Macgurn's authorization: "This is to in­

form you that I have executed the contracts 

:forwarded by Charles Potter, Jr., pertaining 

to the H.oberts' farm at Collierstovm, Virginiap 

-,------------------------------------------·--
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and am forwarding a check for $2p000e00 to be 

added to the eocrow accounto Thus I am a.ccei:ti:ng 

his original counter off er as forwarded to me 

and as explained in his attorney's letter of 

July 6~ 1972, and am returning the same for 

his signature .. " Now, as I understand from the 

teotimony thus farp this telegram was sent 

immediately following or subsequent to Mr., Til­

son' a telephone call to you? 

Yes, Your Honor. 

COURT: And I would like to inquire whether~ 

at that time, you were informed that a letter 

of rejection was in the mail? 

Your Honor, Mro Tilson advised me that a--or 

stated to me--that a letter either was in the mail or shortly 

[ould be in the mail, a letter by MrG Mcclung. The letter Mr~ 

t:ilson described as one which was rejecting the offer or with'"' 

tlrawing the offere 

COURT: And the purpose 0 then, of the telegrai~ 

was to accept before receipt of the rejection 

letter? 

~~---------- --·--------·--------·------------' 
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Exactly, Your Honor~ 

COURT: All right. Now, I think, gentlemen, 

Mro Macgurn is now deceased and Mr .. Wolver is 

his personal reprenentative, and there is evi~ 

dence thus far that Mr., l\!Iacgurn, during his 

lifetime 9 was ready and willing to perform his 

portion of the contract, or his obligation under 

the contractp and Mr .. Wolver now is about to 

testify as to whether or not he, as personal 

representative of the estate of Mr. lVlacgurn, 

is ready and willing to perform the part of 

the contract on behalf of the beneficiaries olf 

the estate.. I'm going to permit that questio:-i 

to be asked .. 

TihIBERLAKE: I wasn't objecting to that question, 

Your Honor. 

COURT: Well, what were you objecting to? 

1rDY1BERLAKE: I was objecting to the introducti.on 

of that lettcro 

COURT: Well, this is corroborative.~videncee 
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Is the original of this letter available? 

TD1IBERLAKE: I 1 m not objecting to it being a 

copy, Your Honor.. I am objecting to it as, 

on the grounds that it is an argumentative, self-

serving dissertation of what this gentleman 

conceives to be the law., It was mailed the 

second day after Mr .. Macgurn's death, and bef re 

this man had even qualified as personal re11re 

sentative, according to his own testimony, an 

obviously on his owne Becauso he testified 

that Mr. Ivlacgurn died on August the thirtieth, 

and the letter is dated September the firsto 

COURT: At the time of this letter, you had ~t 

qualified as personal representative? 

A No, Your Honor: I had not .. Under the terms o· 

the will~ a holographic will of Mr .. Macgurn, which had been 

dictated by me and written in the handwriting, of course, of 

.the decedent, I was therein named as the executor, Your Honor. 

first thing that we did, because of the time factor in 

alifornia 9 and because of the urgency of Mro rnacgurn 1 s affai s 

d to be able to continue them, was to be qualified as special 

dministratoro At the time of the sending of the letter of 

·----·---------------------' 
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1 September the first, I do not believe that I had, as of that 

2 date, qualified as special administrator, but did do so with·n 

3 a matter of several daya thereafter. 

4 

5 COURT: Thi8 letter was then written in what 

6 capacity? 

7 

8 A Your Honor, it was written :1.n the capacity o 

9 .first, as the attorney for the macgurn estate, before qualifying 

10 ·as the executor of the Macgurn estate, and in the capacity o 

11 a fiduciary to be appointed executor of the Macgurn estateo 

12 I certainly anticipated, Your Honor, that I would be so 

13 appointed. Mr~ Macgurn was deceased at the time of the dictntion 

14 and transrni ttal of that letter. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

COURT: Your letter does stake out the positi n 

of the estate with regard to the proposed liti­

gation in the event that there was a refusal 

on the part of the owner to convey this prope ty? 

It certainly was intended to do so, Your Hono 'o 

COURT: Wellf without the introduction of thatp 

we can well understand that this was the ulti 

mate, this suit that was brought for specific 

·-------------·--------------------------' 
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performance • G o I don't see where any useful 

purpose can be served by the introduction of 

this letterp except to, perhapo 0 invite error~ 

and I would suggest that we not tender that 

lettero 

SPENCER: For the record 0 I would object, just 

so that it can't be asserted that we didn't 

introduce whatever we had to show ~hat a demand 

for performance was made. 

Mr. Wolver, correct me if I'm wrong; I believe 

13 wou have already testified about the, about whether or not the 

14 estate is making a commitment now and has remained ready, willing 

15 and able e • 0 have you already testified to that? 

16 A I have, and I said that the estate isp was, a~d 

17 ~Yill bee 

1.8 I 
19 'rIMBERLAKE: I didn't catch that answer, Ivlra 

20 Wolver. 

21 

22 A I said the estate has been always ready, willing 

23 and able and is now ready, willing and able to perform its 

P
l art p 24 
I 

25 

of the obligatione 
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TIMBERLAKE~ That is, in accordance with the 

terms of the writing dated May the first" 1972 9 

signed by Mro· Macgurn? 

As explained by the letter of lV!ro Mcclung of 

6 July the sixth, 1972e 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 Q 

TIMBERLAKE:: Wellv which, Mr .. Wolver? The 

terms are different c e o 

SPENCER~ Juut a momenta Your Honor 6 I haven°t 

concluded the direct exan1ination. 

TIMBER.LAKE: Excuse meo 

· COURTg Gentlemen, it is too early in the day 

to lose patiencee 

Do you have 9 in your possession or knowledgev 

20 ~Y additional pertinent facts to this suit _which you wish, a 

21 ~he representative of Mr. Macgurn•s estate, to introduce into 

2?. I . d - evi ence? 

23 A 

24 

25 

Well, that does open t.he floodgates .. 

COURT: Yes~ it does.. I was going to make tln.t 
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very same observation.. I am sure that the C urt 

is well acquainted with the aim or the purpose, 

or the objective, of this suit.. And I know 

that Mr,.. Wolver~ as the personal. representative 

and as the attorney for the estate 0 ca.ru1ot 

express a:n:y more for the Court 0 s information 

than I already know as to your position in 

the casep Mr o Wolver .. But I think what Mr., 

Spencer is driving at, if you might have some 

thin.g that might be of assistance to him in 

his astuteness of counsel in the case perhaps 

A I pre su.m.ed that was the thrust, Yov.r Honor r o f 

Mr., Spencer 0 s inquiry .. 
I 

If I may rofrosh my recollectionp You · 

Honor, by a summary that I have prepared from my day sheets 9 
I 
I 

~o see if there is anything in addition" I believe it would 16 -

17 

18 

19 

20 

21 

22 

23 

24 

I 

bep perhaps, Your Honor, pertinent and of evidentiary nature 
I -

! 

to go into the matter of rr.y letter to Mre Tilson of Auguot 
! 

fhe fifteenth~ which letter$ I believe, has been admitted int 

evidence .. 
I 

COURT~ It has been admitted into the evidenc~Q 

A I, of coursep c'¥1 go into detail of Mr~ Tilso 0 s 

25 "telephone conversation with me, which gave rise to the telegr un .. 
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I know~ Your Honor, first-hand knowledge, of the removal of 

2 timber from the property. In fact P I took photographs of th,- t 

3 removal, which I have brought with me to Court today for the 

4 Court's review if we reach that point in the trial that it 

5 becomes pertinente If I may review my file, I will see if 

6 there is anything in addition in the filesp Your Honor. 

7 The only other thing that I would believe might be of 

8 some weight or consideration to the Court--I do not a • • as 

9 an attorney, unfortunately~ it is very hard to divorce oneself 

10 when one is a witness from one 1 s knowledge of the law and evi 

11 dentiary rules--the only other area., Your Honor, that would 

12 strike me as perhaps somewhat material would be the intent 01 

13 the state of mind of the decedent in consummating or wishing 

14 to consu.mmate this transactione Butp of course, there againp 

15 the, I presume, best evidence is the written documentation 

16 itself e Other than those areas that I have described that I 

17 could go into more detail, I believe, Your Honor, "that we have 

18 fairly well covered the water by the documentation that is in 

19 evidence and the testimony of the witnesses to this point. 

20 Q Just on this point of your letter of August 

21 !fifteenth, Mr .. Wolver, you did send this letter to Iilr. Tilso , 

22 is that correct? 

23 

24 

25 

A Yes, sir .. 

Q And what did you enclose with that letter? 

A I enclosed with that letter a Memo to Agreem nt 

j ____________________ _ 
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1 and the Escrow Instructions~ wh:i.ch documents previously had been 

2 sent to MrQ Mac5'1lrn and given to me. These documents had been 

3 I cent to Mro Macgurn together with a contract, and a letter of 

4 lmr. McClung's to Mr. Tilson. They were sent to Mr. Macgurn 

5 by Mr .. Tilson under cover letter of Tt'.iay the eighteenth, and 

6 were handed to me by Itlre Macgurn, the decedentp on June the 

7 eighth; all of the documents were. 

8 Q And prior to the sending of this letter~ do 

9 you know whether or not--this letter being Exhibit Number 

10 IPifteen-=dO you k..'10W whether or not Mro l\fiacgurn had returned 

11 lthe contract to Mr .. Tilson? 

12 j A lt'lr .. Macgurn took the contract with the stated 

13 purposti of sending it to Mro Tilson, together with the check 

14 for two thousand dollars.. Mr .. Macgurn subsequently told me 

15 he had, and Mr .. Tilson confirmed that fact by a telephone coni-

16 versation I had with him .. o • 

17 

18 

19 

20 

21 

22 

2.3 

24 

25 

~\_ 

TIMBERLAKE~ Your Honor, I think you are going 

right directly into hearsay again, but I don°t 

think it is highly material in that Mr. Tilso!n 

had already testified that he received this 

letter from Mr~ Macgurn containing these i:nstru-

ments that we are talking about. I think it 

is improper tentimony, but it doesn't add any~ 

thing .. 
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1 Q Had the contract been executed by Mro Macgur 

2 before it was forwarded? 

3 A Yes, sir, it was executed in my presencee 

4 Q The Memo of Agreement which you enclosed wit 

5 ,your letter of August the fifteenth~ had. that Memo of Agree-

6 ment been executed by Mr. Macgurn at the time that you forwa. 

7 ; it e '• • I Im sorry~ the Escrow Agreement, Exhibit Number s;~x·. 

8 A Yesu sirp that was executed in my presence, 
I 

9 'I believe on August the fifteenth. I can state with certain 

10 that it wa.s on August the fifteenth, 1972, executed in my 

11 presence by the decedento 

12 Q Now, would you tell the Court the substance 

13 of the conversation that you had with Mr .. Tilson the day he 

14 !called you around August the tenth, just prior to your sen.ding 

15 the telegram? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

TiriffiERLAKE: I object to that, Your Honor. 

COURT: I think that's already in the recordo 

SPENCER: I would like to show that this gent e-

man on the West Coast had.the conversation with 

Mro Tilsonp who was at that time acting as ag~nt 

for the seller and called and told him what t 

doa I think it is pertinent that this man te~tify 

as • • 0 

;.--------------------------
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COURT: Well, hai:m' t he already teGtifiecl in 

answer to the question propounded by the Court 

that he was told by Mr. Tilsonp a form of tele-

gram was suggested by Mr .. Tilsonv and he was 

told by I~ro Tilson that a letter of rejection 

was in the mail and had not yet been received 

by Mre WolvcrD written by J.\lro Mcclung • • • 

I believe all of that is already in the reco 

And that, prior to receiving the lBtter of 

rejection which I believe that Mr. Wolver fu -

ther testified he received on the afternoon 

August the eleventh, that all of this then 

transpired. What he did was subsequent to 

telephone conversation with Mr. Tilson. Nov; F 

if there is anything to be added to that .. . . 

SPENCE.R: I would like to add to that, if I 

may 9 Your Honor; but I believe that that is 

already in the evidenceo 

·'' 

Mro Wolver, you responded to a. question of 

·he Court that the purpose of sending the telegram on August 

he tenth was so that it might be 

bf the letter revoking the offer? 
I 

posted prior to the receipt 

I believe you responded that 

rat W!l.S true?---------·--------------
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A Yes, sir. 

Q Now, were you given any instructions by a 

'representative of the seller as to whether or not the revo-

cation of the offer would bo effective before you posted that 
I 
I :telegram? 

I 

' 

TIWillERLAKE: I object to that, Your Honoro I 

object to any instructions that Mr. Tilson may 

have given this man as to the legal effect • c 0 

COURT: Well, Mr. Wolver, after eightE)en or nh1e-

teen years in the practice of law; I would 

certainly accept him as an astute lawyer, ceri-

tainly lmowing the law of contr6v.:ts. And I 

don't think it was necessary for Mr. Tilson tJ 

explain to Mr. Wolver what the law was. You 

are objecting for the reason that Mr. Tilson 

had no right to tell Mrc Wolver what the lega 

effect would be, or might be, of sending a tele-

gram of acceptance prior to the receipt of a 

letter of rejection, is that it? 

TIMBERLAKE: Well, I probably shouldn't have 

objectedo It just adds to and compounds the 

part that Mr. Tilson played in trying to take 

~-~---------- -------·-------- _________ , ________ ___, 
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this man's farm away from hime 

COUHT: Well, that can be argued. 

SPENCER: Your Honor please, the purpose of 

the evidence is to show there was not a com-

munication of revocation of the off er by the 

telephone call from Mr .. Tilson to Mr. Wolvere 

TIMBERLAKE: He said there wase 

SPENCER: Your Honor, he said that Mr. Tilso. 

told him that there would be a letter coming, 

that it either had been posted or it would be. 

COURT: Now you are drawing a very delicate 

line of demarcation there~ I thirik. On notice 

that there was a letter or word of rejection 

to be received by him • 0 • 

SPENCER: Your Honor~ my point • o • the reas n 

that I want to introduce this • • e this cvi-

dence, is that if the agent for the seller, 

after having posted a revocation, then calls 

the purchaser and says, 11 Here is what you do 
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to avoid the revocation," and the purchaser 

complies with those instructions, then he eff ec-

tively avoids the effect of the revocation. 

COURT: Even though it may be contrary to the 

principal's desire or intent? 

SPENCER: That is certainly in question, Your 

Honor. If Mr .. Tilson was acting without autb-

ority, then that's certainly another question 

for the Court. But if, in fact, the agent fer 

the seller, told by him that the revocation 

has been made butp "If you do this before you 

receive it, then you've got an acceptance," 

I submit, Your Honor, that no communication 

of the revocation of the offer has been madeo 

TIMBERLAKE: You are making Mr. Tilson look 

worse and vwrse by pursuing this., He has 

already • • • 

SPENCER: Mro Timberlake, I am here to protect 

nobody, but to pursue my client's best interest 

in the suit .. 
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COURT: All right, let's proceed, Mr. Spence a 

Go aheade 

SPENCER: Can the witness answer the questio , 

Your Honor? 

COURT: All right. 

9 A As I understand the question, Your Honor, wit -

10 but having to resort to a rewinding of the tape, the pending 

11 kuestion is whether or not I was instructed or told the conse 
12 ~uence or the effect of sending this telegramo Was I told to 
13 I send a telegram; and what was the purpose or what effect it 
14 I wuld have? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COURT: I believe that is the substance of th 

question. 

A Righte I was told by Mre Tilson that Mr .. McC ung 

had told him for me to send a telegram. 

TIMBERLAiill: Your Honor§ I object to that 

answer as absolute manifest hearsay~ Your Hon r .. 

COUHT: Well, that is in the evidence that it 

-----------
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was, so far, from Mr. Tilson'u testimonye tht:t 

Mr. McClung did tell Mr. Tilsonp and formed 

the telegram, the language of the ~elegr~nQ 

So it's not any new evidence. 

TDrIDERLAKE: No, sir, but it's hearsay .. 

COURT: Well p it ma.y be hearsay' but it I s al-

ready in the evidence. 

M.ay I complete my answer, Your Honor? 

COURT: Yes, sir. 

And that if I sent the telegram before I was 

' jin receipt of the letter of withdrawal or revocation or rejection 1 

that a binding contract would be thereby effected. And that I 

18 ishould send the telegram posthaste. 

19 

20 

21 

22 

23 

24 

25 

COURT: Gentlemen, this seems to be the very 

crux of this ca~rn, along vvi th several others. 

Q Mro Wolver, will you please answer any questiDns 

that the Court or Mr. Timberlake may have? 

TIMBERLAKE: I have no questions, Your Honor. 

'-----~--------- --·-----------------·-·---·-------
SHENANDOAH RE.POl~TING SERVICE 

A DIVISIOI~ OF 5.1.A., 11-.IC. 
P.O. BOX 2435 

STAUl-.!TON, VIRGINIA 



POTTER - D IHEC'.r -132-

1 Vhereupon~ 

2 

3 CHARLES A. POTTER, JRo, 

4 a Respondent, having been called to testify as an adverse wit 

5 ness by the Complainant~ being of legal age and duly sworn, 

6 testified upon his oath as follows: 

7 

8 Direct Examination b;;[ Mre Ro~rts: 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

A 

Q 

Pleane state your name? 

Charles Potter, Jr .. 

Where do you live? 

Lexington, Rockbridge County. 

When did you get the deed to this property from 

~re and MrsQ Earl Roberts? 

I A September the eighteenth--seventeenth or 

eighteenth-- of '72e 

Q 

that have been 

A 

Q 

A 

Q 

place, you had 

A 

-··--------

This was subsequent to all of the negotiations 

taking place • " c 

Yes~ sir, after that .. 

Is that correct? 

YeB ~ sire 

At the time these negotiations 

no deed? 

No~ siro 

-----------------· ---
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1 Q What sort of instrument did you have? 

2 A I had an option to purchase the property with 

3 ~ rental. I had been renting the property for several years .. 

4 Q Whooe name was that option in? 

5 A The option was in my name. 

6 Q Your name only? 

7 A Yes, siro 

8 Q Where are the copies of it? 

9 A I had a copy, the Roberts had a copy, and Mro 

10 t/i.cClung had a copy in his files .. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Were all of these copies executed? 

A Yeo, sir. 

Q Since the date of August the tenth, 1972, ha.v~ 

you taken a:rry timber off of this property? 

A Yes, siro 

Q Did you sell it? 

A Yes, sir .. 

Q J!'or how much? 

A Approximately sixty-five hundred dollars ($6, 

Q Sixty-five hundred dollars for the sale of ti 

JY.tr .. Potter, what was your arrangement with Mr. rncclung 

0ith regard to the sale of this property? 

A There wa:J no arrangement until after I had 

executed my right to purchase the propertyo 

Q In other words, you had no arra.~gement, no 

-------------------
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1 pre-arrangement with him whatsoever? 

2 A Not until my option exp.ired. 

3 Who agreed upon the listing for sixty thousanl:l 

4 ~ollars ($60,000~00)? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Both together. 

Q You both agreed on sixty thousand dollars? 

A Yes, sir .. 

Q Who agreed on the listing P or on the acceptan.ce 

of the offer from M.ro Ma.cgurn at the figure of fifty-eight 

thousand dollars ($58,000.00)? 

A I did P sir. 

Q Did Mro Mcclung concur in that? 

A Yes, sir .. 

Q In other wordsD it was a decision that both o[ 

rou made? 

A No, sirp not in that respect, no, sir. 

Q I refer to your deposition on page 66e After 

lthe offer of fifty-eight thousand dollars had been received, 

~ou were asked: "And did you discuss that with Mr .. l'tlcClung? 11 

lnd you answered: "Yes, sire 11 Question: "And as a result o!f 

~our conversation with him, did you both agree that you would 

sell it for the $58,000.,00?" And your answer again was: 

sir." Is that correct? 

A Yes, sir. 

Q Was Mr~ Mcclung to share in any profit of thit> 

-·-·---------------·------·------·---·--------·------
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Q 

A 

Q 

A 

Q 
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Yes, sir .. 

Waa this agreed prior to August tenth, 1972? 

No P sir. 

It was not agreed? 

No, sir. 

And if Mr. McClung has stated in his depoE;iti n 

that there was rm agreement that he was to share prior to that 

ftime, then you are saying that he is incorrect? 

A I am saying that there was no deal set up on 
I how much of the profit he was to share. He was to get a per-

12 centage of the profit, and he knew that to that effect. But 
\ 

13 ~o deal was set up exactly to the terms. 

14 

15 

16 

17 

18 

Q All right, but he was to share in the profit 

~f the property, and that was agreed upon between you prior 

to August tenth, 1972? 

A Yes, sir .. 

Q All right. Would you say it is unusual for 
I 

19 rndividual who is either purported to be or about to become 

20 or is the owner of real estate to share in the prof it of sale 

21 

22 

23 

24 

25 

an uninterested third party? rith 
I A Yes, sir. 
I 

Q All right, that's all. 

--IL-----·---·---------·-
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1 CroBs Examination by- Mr .. Timberlake: 

2 

3 Q Mr .. Potter, let's pursue that matter a little 

4 bit. What was MrQ McClung's relationship with you and with 
; 

5 
I 
;this property from the time that you first discussed the property 

6 with him up until your purchase of it, your execution of the 

7 ;option, exercise of your option? 

8 A I had talked to the Roberts from time to time 

9 about buying the property, and I had told them if they S·Old 

10 I would like to have a chance at ito 

11 Q 

12 A 

13 Q 
14 A 

15 Q 

16 

17 

18 

19 

20 

21 

22 

2.3 

24 

25 

How long had you been renting this property? 

Approximately five yearso 

And you alone had been renting it? 

Yes, sir. 

And you had been operating it as a farm •• o 

SPENCER: Objectione He is clearly leading t e 

witness. The witness was called as a.YJ. advers, 

witness. 

T IIlfillERLA.KE: Well, I can cross examine this w t-

ness .. 

COURT: Listen, you called him as your advers 

witness. This is cross examination. 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

SPENCER: Your Honor, he is an adverse witne s, 

but he is a party, and this is his counsel 

is examininge He has no right to cross 

examine • • • 

COURT: Not at this stage of e o e It is my 

understanding, I'rlr .. Spencer--I may be wrong--

but when one side calls a witness as an adve 

witness, that person is bound by that witness's 

testimonyo Even though he may be the client o 

the attorney who then takes over on the exam-

ination, it is still cross examination, and a 

leading question is.proper" 

SPENCER: Note our objectione 

COURT: All right, you may object, but that's 

always been my understanding of procedure. 
19 i 

20 

21 

22 

23 

24 

25 

A At this time I had been leasing it along with 

my grandfather. I was going to schoole It was a partnership 

. basis. 

Q I see. And now what, if anything, took place 

,in regard to this property and in regard to your relationship 
I 

:or connection with this property either in late 1971 or early 
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1 

2 A Well, the Roberts contacted me saying they werep 

3 .they would like to sell the property, and I asked Bill if he 

4 iwould go along with me to consummate the sale. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

l8 

19 

20 

21 

22 

23 

24 

25 

I 
Q 

A 

Q 

A 

Q 

Go along where? 

To Charlottesville, to see the Roberts. 

In what capacity? 

In the capacity of my attorney., 

All right .. 

; A So we went to Charlottesville one Sunday afte~~ 
i 

I /noon, talked to the Roberts on the property, ·and after we 

.returned, on our way back, it was talked that we would draw u ::> 

/an option with my rental on the property for another yeare A1d 

!Bill did this and sent it to the parties, and it was signed 

and execiited by them and by myself~ 

Q And when you say Bill did thisg you mean Ivlro 

IvlcClung • • • 

A Yes, sir. 

Q . ., • as your attorney e • • 

A Mr. Mcclung. 

Q . .. • prepared the document? 

A Yes, siro 

Q And who were the parties to this lease and option 

agreement? 

A Earl D. Roberts, Winifred B .. Roberts, and mys:?lf. 

+-·--------·--·---- ------··-·-··-----------------~ 
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11 

12 
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14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

L_ -- --

Q 

A 

Q 

A 

Q 

arrangements 

attorney? 

Q 

-1 9-

They as owners and you as lessee • • ., 

Yes, sir. 

.. ., $ and optionee? 

Yes ii sir. 

And at what stage 0 if ever, did you make any 

with Mr. Mcclung in regard to his compensation as 

ROBERTS: I object to that phraseology. 

COURT: What are your reasons, Mr .. Roberts? 

ROBERTS: The witness has already testified 

that Mre McClung was to share in the profits 

of the sale. 

COURT: Objection overruleds 

At what stage of this procedure, if a:ny, did 

you make any arrangement for the compensation of Mre Mcclung 

~s your attorney? 

A When I decided to keep the property for mysel o 

Q That was . . .. 

A That was August the seventh. 

Q August the seventh. Before that, did you have 

--!------------ ------------------
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; 

i 
I lany arrangement or understanding with lilr. Mcclung as to his 

!compensation in serving yo~ as your attorney? 
I 
! A 

'services. 

Q 

Mr. Mcclune knew he would get paid for his 

And had you discussed or arranged with him tle 

6 1bas iB of his payment? 

7 A 

8 Q Either any pla.~ or the manner in which he was 

9 :to be paid? 

10 A 

11 Q At what stage did any understanding arise abo~t 

12 his receiving a.share of the profits? 

13 Prior to the closing in September, with my 

14 purchasing of the property. 

15 Q I'm not talking about what percentage; I'm 

16 talking about at what stage of your relationship with Mr. McC ung 

17 was there: an.understanding that he would be compensated out o 

18 

19 

20 

21 

22 

23 

24 

the profits? 

A At that time. At the sale ••• when I decid~d 

against selling the property and decided that I would keep it 

for myself, after August the seventh. 

Q Well, did you, or did you not, have any under~ 

·standing with him before that as to whether or not he would 

,share in ·some manner in the profit, if any,.in the event of t1e 
I 

25 !sale of that farm? 
; 

i 

I 

L----------·-··------
1 

I 
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A No~ sir, it was just extremely an open dealo 

Q What do you mean by open deal? 

A There were no terms whatsoevero 

Q I'm not talking about terms; I'm talking about 

[

ether or not on any basis he would be compensated? 

A Nop sir, there wasn't any, any talk at all, 

y conversation. 

Q Well, at the time the property was listed wita 

~re Tilson, was that at your authorization and direction? 
I 

A Yes, siro 

Q And, at that time, was there any understandin 

r arrangement between you and Mr. Mcclung as to his being pa·d 

ut of the proceeds of sale of the farm? 

A No, sir, ·there was none. 

Q And that is true, whether or not any percenta~e 

had been agreed upon or not? 

}as .. 
I receive 

A Yes, sir. No percentage had been agreed upon 

Q Well, I'm not talking about whether any perce tage 

• was there or not any understanding that he would l 
some share. I'm not talking about how much of a shar e 

A Yes, sir, he aid receive a share. But there L no • • • 

ii;)eventh. 

Q When was that understanding reached? 

A That understanding was reached after August t e 
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Q As to exactly what he would~receive? 

A Yeo, sir. 

Q I'm not talking about what exactly he would 

ireceive; I think you misunderstand my question. My question 

ks: At what stage, if ever, before August the seventh 0 was 

there an uJ1derstanding between you and IYir. Mcclung that he 

would receive something--I 1 m not saying how much--in the event 

bf .... from the profit? 

1 
A He knew he would receive money for his servic s·, 

,es, sir .. 

Q Out of the profit? 

A Out of the profitc 

Q You hadn't determined f ,and hadn 1 t agreed with 

on what· portion of the profit • 0 .. 'im, 

I A No, sir. 

Q ., . • he would receive in payment for his ser ices 

prior to August the seventh? 

A No, sire That's right. 

Q Now P Ilir .. Potter, I believe you testified when 

examined by Mr. Roberts that since you have acquired title to 

~his property, on or about September the eighteenth, 1972, t 

+u have cut and sold some sixty-five hwidred dollars ($6,500. 0) 

worth of timber? 

Yes, sir. 

Q And what, if anything, else, has been either 

-------------------·-----------·--------
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18 
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sold or added to this farm since that time? 

A Nothing has been sold. The entire farm has 

been fertilized. I have painted some of the roofs and repai ed 

some fences. 

Q Do you have any idea of what that represents 

in dollars and cents? 

SPENCER: Objection, Your Honoro The Respondent 

is trying to introduce number one, we would 

suggest, Your Honor, is going beyond the scope 

of direct examination or cross examination by 

the witness and to the extent that Mr .. Timber 

lake does so makes him his ovm witness and he 

would be bound by that evidence. Number two, 

he is attempting to establish the value of 

enhancements done to the property by the Resp n­

dcnt during the period of time in which it is 

alleged that he wrongfully refused to convey., 

In this proceeding, there is no suit by Mr. 

Potter pending against anyone. There is no 

claim in the pleadings of any set-off against 

the damages because of enhancement of the val e 

of the propertye And we would submit, Your 

Honor, that it would be grossly improper for 

the Respondent to introduce evidence as to an 
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enhancement. 

COURT: How much timber was cut, did you gen le-

men inquire? 

SPENCER: Yes, Your Honor, to show the damag s 

that had been done to the property since Mr. 

Potter had wrongfully been holding it. Of 

course, anything he might introduce regardin 

those damagess well, I think that would be 

pertinent. But I don't believe that in this 

case he would be entitled to.any set-off aga· st 

thof:3e damages, even if proven~· if the Court 

held that he were liable for them; number one, 

because there are no pleadings to support se -

offs or counter-claim, and number two, because 

it was durin& the period of time in which it 

was being wrongfully withheld, then he would 

be allowed to benefit from his efforts to 

enhance the property, during the period of 

that it was b~ing wrongfully withheld. 

COURT: Well, really, there i3 no harm to be 

done then in admitting the evidence, since no 

claim is being made for any eUL~ancement. 

---.. ··--·-------------·--·------··----------
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SPENCER: I do submit. Your Honor, that it is 

irrelevantQ 

COURT: Oh~ I agree with youe But I don't se• 

where any harm can be committed by it. You 

may reply to the question. 

I would say approximately three thousand dollars 

9 ($3,000.00) wortho 

10 Q Approximately three thousand dollars worth9 

11 That's all. 

12 

13 Examination by the Court: 

14 

15 Q 

16 if I maye 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I would like to ask this young man a few ques d.on~ 

Somewhere in his discovery depositions • • • 

TIMBERI.J1\KE: Your Honor, may I just inject 

this •. Of course, I tried to limit myself in 

my cross examination of this witness to the 

matters juot dealt with when he was called aa 

an adverse witness. 

COURT: Do you propose to call him as a wit:nel3s? 
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1 TIMBERLAKE: I propose to call him on his own 

2 behalf e 

3 

4 COURT: Then I won't ask s:n.y questions nowo 

5 

6 ~e-Direct Examination by Mro Roberts: 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Mr~ Potter, I just want to clarify what I hav~ 

nterpreted to be an inconsistency in what you have told me 

Lid what you have told Mre Timberlakeo I asked you, and I 

ielieve in almost these sa~e words, prior to August ten, 1972 

tas there some agreement that Mr. !1lcClung was to share in the 

~rofit of the sale of this property? 

A 

Q 

Yes, siro 

All righte Thank you. That's all. 

TITl'IDERLAKB: Your Honor, for the purpose of 

the record, I would like to move that this su t 

be dismissed 011 the grounds that there has be m 

a failure on the part of the Complainant to 

prove a binding contract between the seller 

and buyer of this farm, this Roberts farm, an 

on the further grounds that, even conceding f r 

-------------------------------' 
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1 the sake of argument that there is a contract, 

2 that it is in violation of ••• or unenforce 

3 able because of the statute of fraudse And I 

4 won't undertake to argue it at this stage and 

5 if the Court would see fit to take the motion 

6 under advisement, I will proceed; but I wa.nte 

7 the motion in the recorde 

8 

9 COURT: All right. 

10 

11 

12 Whereupon: 

13 

14 WILLIAJl;l Bo Mc CLUNG 
i 

15 4 Respondent, being of legal age and duly sworn,· testified up ·n 

16 ltis oath as follows: 

17 

18 ~irect Examination by Mr. Timberlake: 

19 

20 Q Will you pleaGe state for the record your ful 

21 iame, age, residence, and occupation? 

22 I 

A Uy nai11e is William B. Mcclung; my age is twen·y-

23 ~ine; my occupation is attorney at law; my residence is Rock-
1 

24 

25 

bridge County, Virginiao 

Q And how long have you been engaged in the pra tice 

-----------------·---- -------------~ 
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1 iof lai.v in Lexington and Rockbridge County? 
! 

2 

3 

4 

5 

.6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Since 1969 .. 

Q Now you, I believc 9 are one of the main 

Respondents in this suit, both as trustee and as an individual, 

Jis that correct? 

A I am. 

Q Mro Mcclung, you, of courseD ¥.now and are 

jacquainted with Mro Charles Ae Potter, Jr .. , also a Respondent 
I 

iin this case? 

A Yes, sir, I am .. 

Q How long have you known Mr. Potter? 

A I would say eight to ten years. 

Q Now, in the year 1971, late '71, did you have 

occasion to have any contact or relationship 1vi th Mre Potter 

.in reference to this Roberts farm that is in controversy in 
i 
I this suit? 

A Yes, sir .. 

Q Will you please state to the Court how this 

.relationship arose and what the relationship was? 
I 

I A Charley Potter, Jro, came to me and 

'he and his grandfather had been leasing the Earl Roberts 

t 

in the Collierstovm vicinity for a number of years, that thrc".lgh 

contact with the Robertses he had discovered that they were 

desirous of selling this land and were not interested in con­

tinuing the rental relationship that had existed previouslyo 

---------- ·------------
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I 
I 

I 
I 

~t that time, Charley and I discussed the possibility of his 
I 

lrenting the property with an option to purchase this la."ld, tl e 

3 ,terms of it, and so forth like that. And he asked me to tra el 

4 to Charlottesville with him and talk to the Robertses cancer ing 

5 the property .. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q And in what capacity did he want you to go with 

him? 

A As his attorney. 

Q Did you go to Charlottesville with him? 

A Yes, sir. One Sunday afternoon Charley and 

:went to Charlottesville .. 

Q Do you know approximately when that was? 

A I·believe it was in the early part of 1972, or 
I 

!the latter part of 1971; I think it was early 1972. It was 
! 
lwi thin a month or two of the execution of the agreement for 
I 
!lease and option .. 

Q And who did you and Wire Potter speak with in 

'Charlottesville? 

A We met with Earl and Winifred Roberts. 

Q Where? 

A At their home on Rugby Roade 

Q And what developed from that meeting? 

A From that meeting, there was discussion 

price and an attempt at trying to reduce the purchase price 
I 

itrying to work out some agreement under which it could be 
I 
I 

-------------------------------' 
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1 urchased. The day that we were there, there were no conclusions 

2 eached; but subsequent to that datee 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

21 

2.5 

Q Were any conclusions reached that day? 

A No, sire 

Q All right, then, what was the next step in 

vour representation of Mre Potter? 

l A
1 

Well, the next step was that Charley and I 

l"alked about the purchase price and about how to finance it 

knd so forth like thato The Robertses wanted forty-one thousand 

~ollars ($41sOOOQOO) for the property, of which five would be 

taid down in cash at the time of purchase, and would only sel 

~t under the condition that they finance the balance of the 

purchase price, which was thirty-six thousand dollars ($36,00 QOO) 

bver a twelve year period, payable in principal amounts of 

three thousand dollars (SJ,000.00) per year and I believe int•rest 

ht the rate of six percent thereono And at the time that we 

teti..trned from Charlottesville, and subsequent to that, Charle 

ind I discus~ed this price and believed it to be too high at 

that time. Vie didn't see the way that we could, you know, ta<e 

€are of the finance on that. And in discussing it further 

tith Charley, I suggested that he obtain a lease on the propety, 

setting forth the terms under which he would lease it for a 

~eriod of I believe it was one year 9 if I remember correctly, 

l.nd that during that period of time that he would have the 

Jption to purchase this property at the price, and upon the 

-----------------------
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1 terms, which the Roberts had stated. And to effect this, I 

2 

3 

4 

6 

prepared an agreement of rental for him, including the optio1 

provision, and forwarded it to the Roberts and, with one mino 

!change in the agreement, they accepted it and signed it and 

~eturned it to me. And I gave, I guess, a copy of it to Cha 

Q Did you • • • do you know how many copies of 

7 this lease-option agreement were prepared and signed? 

8 A No, sire 

9 Q Do you recall whether or not hlr. Potter executed 

10 he agreement and, if so, was that before or after the Roberts 

11 xecuted it? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

A 

I 
Robertsese 

I 
Q 

He executed it prior to my mailing it to the 

Did you mail it directly to the Roberts, or 

o some legal representative? 

A I mailed it directly to the Robertses. 

Q Mr. Mcclung I ask you if this writing that I 

now hand you is the lease and option agreement that you just 

i·eferred to in your testimony? 

A Yea, it is. 

Q I notice on the second page that it is execut~d 
22 by Charles A. Potter, Jr., Earl D. Roberts, and Winifred BG 
23 I 

24 

25 

Roberts.. Is that correct? 

Q 

That is correct. 

I also notice that Paragraph Eight as origina ly 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

; 

iwri tten is scratched out and there is inserted in its place: 
I 

111rhe tenant shall clip or brushhog pastures,'' with the ini ti ls 

;11 c.A.P. 11 Is that the alteration that you referred to? 
! 

A Yea, sir, that was the alteration requested 

lby the Robertso 

Q 

TIMBERLAKE: Your Honor, I would like to off r 

this as an Exhibit, as Respondent's Exhibit 

One, I suppose it would be. 

COURT: Any objection, gentlemen? 

. SPENCER: I don't have any objection. 

COURT: All right, it is received and admitte 

into the evidence and identified as Defendant's 

Exhibit Number One. 

All right, Mr. McClungp this agreement as to 

which you have just testified, which has been introduced into 
i 
~the evidence as Respondent's Exhibit One, is dated March the 

'tenth, 1972. Will you please state what, if anything, trans-

23 !pired after the execution of this agreement in so far as your 
24 

25 

relationship with, or representation of, Charles A. Potter, J o, 

]is concerned? 

i 
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1 A Well, subsequent to receiving the agreement 

2 from the Roberts in Charlottesville, I met with Jim Tilson a.rd 

3 listed the property with Jim Tilson for the sale price of 

4 sixty thousand dollars ($60,000.00)e 

5 Q Is that the listing agreement that, I believ(, 

6 1has been introduced as Exhibit One? 

7 A It was a legal sheet that I believe was te~ti-

8 fied to earliero 

9 Q Now, at whose instance and direction did you 

10 make this listing? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 · 

A In discussing it with Charley, we together 

arrived at the price that we thought the property had the potien-

rial of bringingo And with his concurrence, and at his request, 

[ gave the listing to Tilson... The listing was signed by me; 

~t was not signed by Charley; he was not present at the time .. 

~ wrote his name on it, and then signed the listing. 

Q I seee At that time, did you have any fixed 

agreement or understanding in so far as your compensation for 

kervices rendered Charles A. Potter, Jr .. , is concerned? 

A For helping Charley from the inception throug~ 

21 the conclusion, I was to receive a ·compensation from the prof ts 

22 from a sale of this propertye 

23 l Q ·Do you recall the date on which you met Mr. 

24 ames Tilson and authorized the listing of this Roberts farm 

25 

~ith Tilson and Company? . ·------·-~-----------' 
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1 A No, sir, only that it was some time subseque 

2 o the date of that lease agreement with the Robertses. 

3 

4 

5 

6 

7 

8 

Q All right~ Now, there is in evidence a writ· e 
tyled Agreement of Sale and designated as Exhibit One in this 

broceeding, with reference to the Roberts farm, and signed by 

kichard Bo Macgurn. Are you familiar with that? 

A Yes, sire 

Q When, .·and wider what circumstances, did you 

9 ; irst see it? 

10 A Tex Tilson brought me that contract after 9 I 

11 believe, he had phoned and told me that he had Mr. Macgurn 

12 Aere looking at the property, and brought me that contract fo 

13 Jhe sum of fifty-eight thousand. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q All right, after you received thatf did you 

tiave any contact in regard to it with Charles A. Potter, Jr.? 

A Yes, sir, I called him. 

Q And what transpired after you called Charles 

He and I discussed the contract and the price 

B[ot.ter, AJr.,? 

a d so forth, and Charley wanted the sixty, but I felt that i 

Jas close enough to what he was asking for it to be, you lmow 

J sincere offer for the property. However, it did not contai 

~ requirements as to the leasing of the property to Charley 

for any period of times nor did it contain anything to it 

aibout the necessity of the financing provided by the Roberts 
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1 ~eing assumed. 

2 Q As a result of that conference with Mr .. Potterp 

3 I will ask you whether or not you drafted a writing headed 

4 lA.greement of Sale marked E.xhibi t Number Five? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

A 

Q Will you state whether or not that was drawn 

and submitted with the authorization and at the direction of 
I 
Mr .. Potter? 

Mre Potter and I discussed again the sale price 8 

thousand dollars ($58,000.00).. We discussed 

~at i~ would be necessary for the purchaser to assume the 

1 
inancing since this waG a requisite of the sellers.. We dis~ 

bussed also again~ you know, the terms concerning when possession 
I . 

~ould be given, when closing would take place, and so forth 

like that., And we came to some agreement as to what Charley 

iould do in selling the property, what the terms exactly woula 

ie; and I reduced them to writing.. Charley read the contract 

ihich you have submitted to me, and stated that he would be 

~illing to do that. Now, he did not execute that contract. 

The contract was given to l\1ro Tilson for forwarding to Mr .. 

~acgurn for his execution of that simultaneously with two 
~ I . . 

~ther agreements that were drawn at the same time. One was a 

23 

24 

25 

I . 
Iflemorandum, or an Escrow Agreement, setting forth how the five 

thousand dollars ($5,000oOO) was to be held ••• 

Q That would be Exhibit Six? 

I 
J. _______________ _ 
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1 A Yes, sir. 

2 Q And then you said there was another agreement 

3 is that Exhibit Seven? 

4 A Yes, sir. This was a Memo of Agreement betwe n 

5 Charley and Mr. Tilson concerning the commission that vvas to 

6 be paid and the fact that Mr. Tilson would contribute four 
' ' 

7 [hundred dollars ($400.00) toward the rental of the property .. 

8 Q Both Exhibit Six and Exhibit Seven, I take it 

9 then were incidents to this Exhibit Five?, 

10 A Were • • • I beg your pardon? 

11 Q Were incidents to, and a part and parcel • 0 

12 A Well, all three of them were necessaryo 

13 Q And did I understand you to say that you then 

14 isubmitted these writings--Exhibit Five, and Exhibit Six, and 

15 Exhibit Seven--to Mr. Tilson, to be forwarded to Mr. Macgurn? 

16 A I believe I submitted those to Mr. Tilson to 
17 iforward to Mr. Macgurn. I don't believe at this time that I 

18 corresponded directly with Mr. Macgurn or his attorney. 

19 Q Will you state whether or not these three 
i 

!writings were transmitted by you, through the letter that I 20 

21 j'lUJt hand you and which is designated Exhibit Three? 

22 A Yes, sir, that is the letter that I tranomitt d 
23 ,the contracts to .Mr. Tilson with. 

I 

24 I 
Q Will you state whether or not at that time, o 

25 I 1su.bsequently, you were authorized by Mr. l)otter to do 

J.._---------·-----------~--------------
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1 other than submit these three writings to Mr. Macgurn? 

2 A At that time I was authorized by Mr .. Potter to 

3 submit those three writings. I was not authorized to make anv 
4 other deals with Mr. l\'Jacgurn. 

5 Q After you had submitted these three writings 

6 to Mr. Tilson to be submitted to Mro Macgurn, I will ask you 

7 whether or not you received, either directly from Wolver and 

8 Wolver or through Mr. Tilson, this letter of June the eighth, 

9 1972, which is designated Plaintiff's Exhibit Number Eight--

10 I mean, Exhibit Number Eight? 

11 A I don't recall whether I received that directly 

12 or whether it was showed to me by Mr. Tilson. I would assume 

13 that it was shown to me by Mr. Tilson. I am familiar with th~ 

14 contents of that letter. 

15 Q Now will you state, Mr. Mcclung, whethe·r or not, 

16 after receiving this letter or a copy thereof you conferred 

17 further with mr. Potter? 

18 A I don't recall a specific conversation at thi~ 

19 time with L1r. Potter. I would assume that I did confer furthrnr 

20 with him, since this rejected the proposition that I had asked 

21 them to make. 

22 Q Subsequent to being furnished a copy of this 

23 letter to which we have just ref er.red, I will ask you if you 

24 drafted and mailed the letter that I hand you, which is dated 

25 July the sixth, 1972, and io marked Exhibit Number Nine? 
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2 

3 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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A Yes, sir, I did. 

Q Did you make any other reply to this letter of' 

June the eighth except this letter of July sixth, Exhibit Nun-

ber Nine? 

A I do not recall any. 

Q I will ask you whether or not this Exhibit 

Number Ten, being a letter of July twenty-first, from Wolver 

and Wolverp is a reply to the letter about which you have just 

testified, Exhibit Nine? 
I 

A What is your question concerning this letter? 

Q Is this letter that you now hold in your hand, 

rhich is Exhibit Number Ten 9 is that the reply that you 

!received to Exhibit Nine? 

I A Yes, sir .. 

I Q All right, I hand you Exhibit Twelve, and as 

~ou whether or not that is your reply to Exhibit Ten? 
l 
I A Yes, it iso 

Q I ask you whether or not the letter that I 

have just handed you of August the seventh, 1972, marked 
I 
~xhibit Twelve, was written and mailed by you with the author 

lization and at the direction of Mr. Potter? 

1 A It was written and mailed at the direction of 
I 
Mr., Pottere 

Q And what was the next • • • this letter of 

!August the seventh, 1972, marked Exhibit Twelve, shows on its 

_l ________ _ 
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1 face that a copy was mailed to W. E. Tilson in care of w. E. 

2 Tilson & Son. Is that correct? 

3 A Yes, it is. 

4 Q What was the next communication--either verb"l 

5 or in wri ting--that you had with either Mr. Macgurn or Mr$ W lvcr 

6 or Mr. Tilson .on their behalf? 

7 A I had no future correspondence, that I recal , 

8 with either Mr. Wolver or Mr. Macgurne I mailed that, a cop 

9 :of that letter to Mr. Tilson at the same time the letter was 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

mailed to Mr. Wolver, the attorney for Mr. Macgurn. At that 

time I also mailed r.lro Tilson a letter which was not mailed 

to Mr. Wolver or Mr .. Macgurn .. 

I Q That would be Exhibit Eleven, the letter that 
I 

lyou mailed to Mr. Tilson? 
I 

A Yes, sir. I mailed that either ••• I belie e 

it was the date that was marked on the letter, which would h e 

been the seventh. And one morning shortly thereafter--whethe 

it was the next day or a couple of days after that, I don't 

recall--I received a call from Mr. w. E. Tilson asking me to 

explain my letter to Wolver; you know, about Mr. Potter break·ng 

off negotiations. Which I did. 

Q All right. What transpired following the telv-

phone call that you had from Mr. Tilson? 

A Well, in the telephone call, Mro Tilson state 

that he was going to call Mro Wolver, or l'Jlr. Macgurn, one or 

~---------------------·-----------
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1 lthe other, and that he was going to try to get them to send · 

2 ,telegram accepting the contracts that I had drawn up earlier 
I 

3 
1

and forwarded out there in accordance with Charley.' s wishese 

4 Q That was those contracts mailed by you on Ma 
i 

5 
I 

.the seventeenth? 

6 A Yeu, siro And at that time he asked me what 

7 to say, what this telegram should say. And we discussed the 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

1

fact that the sale was, had fallen through, or was falling 

·through, and that, I explained to him that Charley had never 

ireceived any contracts back from Mr. Macgurn or his attorney 

signed by them as were delivered to Mre Tilson and forwarded 

!out there, that they had been delivered to Mr. Tilson sometim-

:in the spring of '72, and this was now late in the summer o o .. 

I 
that no progress was evidently being made .. Mr. Tilson expres>cd 

.the desire, with which I concurred, to try to see somethingt 
! 

a sale develop of this property. And I related to Mr. Tilson 

jthat Charley had instructed me to cut off negotiations for th 

property, and that was the purpose of my letter, that perhaps 
19 iif Mr. Macgurn would send Charley a telegram stating that he 

20 would sign those contracts and accept this deal as was set ou 
I 

21 lin those contracts, maybe Cha,;ley would go through with the 
22 deal. And, in furtherance of Mr. Tilson's and my conversatio , 
23 i 1shortly after our conversation, he crune to my office, where w ! 
24 

25 

discussed the contents of the telegram again .. 

Q Did you ,, • • well, there's been a memorandum 
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6 hat you were just speaking of? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes, sir. 

I Q Had you, at that times conferred with 11.ro Pot er 

lr received any authorization or instruction from him to 
i 
aepart from the substance of your letter of August the sevent 

I 
ti o EugenAe L. Wolver, Jro •• o 

Nop sir. 
I 

Q • • • terminating negotiations? 

A No, sir. 

I Q I gather from your testimony at this point, 

~r. Mcclung, that you were still anxious to see a sale made 

l~etween Potter. and Macgurn? 
I 
I I A Yes, sir, I was. 

you know, working on the thing and the way he was to be compe -

Mr. Tilson had spent some time, 

lated for his services would be through a commission for a 
I 
~ale of the property. And we had had some long negotiations 

boncerning the sale of it, which I felt really precipitated 
I 

lhe withdrawal of Charley's offer at that time. But that was 

~is, decision, and I couldn't ••• although I was unhappy about 

it, as is evidenced by my letter of the same date to Mro Til~onp 
' 
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1 )that was still his decision. 

2 Q What was the next contact that you had with 

3 any of the parties involved in this series of negotiations 

4 iafter you had drafted ill longhand this, the language to be u-ed 
! 

5 '.in the telegram for Ivlr. Tilson? 
I 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A I believe the next contact I had was a phone 

lcall from Mr. Tilson stating that he had talked with Mr~ Mac urn 

~d he was going to send the telegram. And then, I think per 

haps the same day, later on in the afternoon, Wr .. Tilson I 

believe came to my office with a copy of the telegram, or the 

Jtelegram, or someone from his office came. I believe that I 

saw it either that day or, you know, some time relatively 

shortly after our conversation. 

Q Did you, following that, have any communicati n 

with Mr. Potter? 

A No, I told • • • whoever brought the telegram 

~o me, I told them to take it to Charley Potter and talk to 
I 
I 

Charley, that I had no authority to do anything. 

' i 
Q Now 0 at that timep Mr .. Mcclung, did you have 

I 

0...'1.y fixed or firm agreement as to your compensation in relati n 
I 

to this property? 

A Charley and I never discussed a dollar amount 

tor my compensation for helping him. 

Q After the • • • were you later informed by Mr 

Tilson of the receipt by him of the signed contract, the cont act 

·-------·-----------------------' 
SHENANDOAH REPORTING SERVICE 

A DIVISION OF S.l.A., INC. 
P.O. 80)( .2435 

STAUNTON, VIRGINIA 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

McCLUNG - DIRECT -16 -~-~-=--=-'-'-'-':....c.:;_~~~~--~~~~~~---:....:=-...L.~ 

lsigned by Mr. Macgurn 0 that you had prepared and submitted o 

;rvray the seventeenth? 

A Sometime after that--I don't recall whether 
I 

ithey were brought to my office, or, you know, what the circurn­
! 

stances were--but 1Jornetime after that, I was made a.ware of t e 

.fact that oomeone--ei ther Mr. Macgurn personally, or someone 
I 

jin his behalf--had sent to Mr .. Tilson these contracts that 
1 
:we opok.e of earlier, executed by Mr. Macgurn at that time .. 

Q And what, if anything, did you do? 

1 A I did nothing, that I recall. As far as any 
I 
I 

further c.ontact with Charley, you know, in negotiating on 

this, Charley had made it clear that he wasn't going to sell 

'the property; a.nd so there wasn 1 t any point in my trying to 

!negotiate any further. 

Q Did you or not participate or assist, or rep e-

sent Mr. Potter, in the exercise of his option to purchase? 

A Yes, sir, I did. 

Q In September? 

A Yes, sir. 1'~ollowing this, on his behalf, I 
; 

jnotified the Roberts that under the provisions of the lease 

·and option agreement he was exercising his right to purchase 

the property. And the purchase of the property by him was 

consummated shortly after that. 

Q At that time did you enter into any agreement 

or understanding with Mr. Potter as to the compensation, if 

----------------------------~ 
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1 ou would receive? 

2 A Yes, sir, I did. 

3 Q What was the agreement that you then had wit 

4 im? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A The agreement that I had with Mro Potter, or 

Charley, Jr. 9 the Respondent, was that I would advance the 

five thousand dollars ($5,000aOO) necessary to close the trrus-

action.. For my assistunce to him during the cours_e of this 

transaction and for advancing this money, I would receive the 

sum of four thousand dollars ($4,000eOO). That neither the 

four nor the five would be paid, you knows at the time of 

closing~ but I would advance this money for him interest-free 

for one year from the date of closing, and that, subsequent 

to that, I would work out some kind of financing satisfactori y 

ith him where he could repay mee 

Q And in what manner did you put that agreement 

into effect? 

A I received a note from him, a non-interest 

bearing note, for nine thousand dollars ($9,000.00) dated what-

ever the date of the deed was, which I believe was about the 

time of the closing of this transaction; and I secured the pa -

ment of this note with a lien of the deed of trust against th 

Hoberts property, which was subsequent in nature to the lein 

of the Roberts securing their purchase price in the amount of 

thirty-six thousand ($36,000.00). 
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1 Q And I believe you took a deed of trust, secon 

2 
I 

~eed of trust, to secure this nine thousand dollars ($9,000oO )? 

3 A Yesp sir, I did. 

4 Q And is that trust securing your nine thousand 

5 dollars the deed of trust ref erred to in the Amended Bill of 

6 Complaint from Potter to William B. Mcclung as trusteep recor'ed 
I 

7 ~n Deed Book 329, Page 85, securing nine thousand dollars to 
! 

B ithe holder of a promissory note of that date? 

9 A Yes, sir, the note was made payable to the or er 

10 of bearer. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

23 

24 

25 

Q And that deed of trust, as I understand, is 

junior to, or subordinate to, a deed of' trust of the same dat 
i 

~o you as trustee from Potter securing thirty-six thousand 

~ollars ($36,000.00) to Earl D. or Winifred B. Roberts? 

A Yes, sir. 

Q That being the deed of trust recorded in Deed 

Book 329, Page 82? 

A It wao recorded immediately preceding the 

1·ecorda tion of the deed; I am not aware of the Deed Book Numb r 
I 
I 

hnd rage Number. 
! 

Q Subsequent to August the seventh, 1972, will 

you state whether or not you had any conversation. with Mr. 

Wo E. Tilson in regard to suit against Mr. Potter? 

A He asked me to represent Mr. M.acgu.rn here 

Jocally in enforcing the contract. 

---------------·--------------·-_..J 
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1 Q The claimed contract? 

2 A Pardon? 

3 Q In enforcing the claimed contract? 

4 A Yes, sir .. 

5 Q And what was your response to Mr. Tilson? 

6 A I told him there wasn't any vvay I could do t 

7 Q Sir? 

8 A I told him that there was no way that I coul 

9 do that. 
I 

10 Q Mr. Mcclung, did you, at any time, have any 
i 

11 authorization from Mr. Potter to bind him to a contract of 

12 i;Jale • • • 

13 

14 ROBERTS: I object to that. 

15 

16 Q • • • of this Roberts farm? 
17 

18 ROBERTS: That is a matter for the Court to 
19 rule on •. 

20 

21 COURT: Objection overruled. 
22 

23 A No, sire My authority was to negotiate for 
I 24 him and make a deal subject to his approval. 

25 Q 

_J__ ______ _ 

I 

I believe that's all. 
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Cross Examination by Mr. Roberts: 

Q You say that your first contact with Mr .. Pottier 

regarding the Roberts farm property was in. the capacity as an 

attorney and you went to Charlottesville to see Mr. and Mrso 

Roberts; is that correct? 

A Charley asked me to help him either purchase 

this property for himself or to purchase it for resale, and 

asked me to go to Charlottesville with him to talk to the 

Roberts concerning it. 

Q Now, you say when you got back to Lexington 

you had a diocussion with l\ir. Potter, and I believe you used 

the term "we" couldn't see any way to finance the·purchase of 

the property? Is that correct? 

A That is right. 

Q Why do you use the terminology "we?" 

A I often use the terminology "we" when I am 

discussing something that, you know, with a third party, per­

tail1ing to a person with whom I am either associated with on 

a business nature, such as a partnership as has been alluded tto 

here, or as a client basis, too. 

Q Why did you--and I believe · you used the word 

signed both names, to that yellow uheet when you discussed th~ 

listing with Mr. Tilson? I believe you said you signed both 

names to it? 

·- -·----------·-----------·------------------' 
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1 A He could talk to either one of us concerning 

2 ti. to 
! 

4 

5 

Q 

A 

Q 

Did you intend to sign your name as an ovmer? 

Pardon? 

Did you intend that you signed your name as 

6 µ.n owner? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A No, I did not have an ownership right in the 

~roperty. 

Q Mr. Tilson testified that he had done quite a 

pit of work with you, and you had done quite a bit of work fo 

him prior to this. Was there any necessity for you to put yo r 

hame on that agreement? 

A 

I signed it. 

Q 

A 

Q 

No. Jim asked me to uign the agreement, and 

You signed both names? 

I wrote ••• yes, I put both names on it. 

All right, now, sometime between the time you 

tirst went to Charlottesville and talked to the Robertses, an 

;you came back and communicated with Mr. Potter and said "we" 
I 

!couldn't find a way to finance the purchase from Roberts, you 

1apparently carne up with some plan for acquisition of the prop .rty; 

is .that correct? 

A 

the time the 

Q 

Primarily a plan for selling 

option would be exercised. 

In other words, you entered 
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a.n option between the Robertses and Mr. Potter for the speci ic 

~ntention of reselling the property? 

· A Yes, sir, there was this possibility. 

Q As a matter of fact, the option date is Marc 

~en, 1972, and on May one--roughly one and two-thirds months 
I 
~ater--I'/ir. '.I'ilson brought you a signed contract from Mr" 

Iviacgurn? 

A I'm not familiar with the dateso He brought 

fne 
I 

a signed contract from Mr. Iilacgurn, but • • • 

I 

I 
Q You do not recall the date you talked with 

Jim Tilson? 

i 
A No, sir; I believe it was sometime subsequent 

~o the date that the option was obtained. 

Q All right. I believe you said that, again, 

that "we" arrived at a listing price of sixty thousand dolla s 

($60,000.00)? 
I 
I 

1 · A 

Q 

A 

Yes, sir, I did. 

I assume that you mean you and Mr. Potter? 

Yesp primarily myself; that's what I thought, 

~ou .lrJlow, would be a good price for it. 
I 

And he was relying 
I 

~m my opinion. 

Q I believe you stated in your depositions that 

$ince you did plan. to resell this property as quickly as you 
' can, and that you had no deed at the time, that you were to 
I 
I 

khare in the profits? 

·-------------·--------------------------' 
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1 A Yes, sir .. 

2 Q And you told Mr. Timberlake on direct examin 

3 ·ation that you had no specific dollar agreement as to what 

4 ,your share would be at that time? 
I 

5 A That's right. 

6 Q Did you have a percentage arrangement? 

7 A We had no arrangement as to the division of 

8 the proceeds~ until after I wrote the letter on August the 

9 ~eventh of that year. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q How did you arrive between you and Mre Potter 
! 

Jat the conclusion that you. were going to share in the profits. 

What discussion took place between you? 

A Would you repeat the question, please? 

Q What discussion took place between you and M.ro 

~otter that indicated to both of you that you would share in 
! 

the profits? 

I 
A We discussed this when we returned from Char-

~ottesville the first day., 

Q 

A 

And what was that discussion? 

It was a discussion that if we made some mone , 

we would share in the profits., 

Q In other words, it was a joint agreement betw .en 

~ou and Mro Potter; as far as the resale of the Roberts prope ty 
i 
\ras concerned? 

A It was joint in the sense that Charlie had 
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leased the property and Charley could get the option on the 

property; he was familiar with the Roberts, I had no connect·on 

with the Roberts; and he thought that I could be of assista.."1 e 

.in helping him with the sale of the property .. 

Q All right, so you had a joint venture, in whjch 

6 wou were going to share in the profits? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

TIMBERLAiill: I object to that question, beca se 

it is putting words in the witness's moutho 

The witness has not testified he had a joint 

ventureo 

COUHT: Objection sustainedQ 

Was it anticipated that the greater the purc~ase 

price, or the resale price, of this property, the greater woi d 
I 
be your share? 

A Well, we arrived at the price of sixty thous d 

rhich less six thousand dollars commission, and the purchase 

~rice of forty~one thousand, would have left, you know, a certain 

~ollar amount of profit. Now, there was no.discussion of any 

bther greater price; that was the greatest price that we anti -

lpated to start with, was sixty thousand dollars gross .. 

Q So you were going to share in the difference 

forty-one and sixty thousand? 
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1 A That's righte 

2 Q And you had no specific agreement percentage 

3 ~vise, is that correct? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

A That's righto 

And I believe that Mro Potter has already tesvi-

fied, and you have so stated in your deposition, that mutuall.r 

Jou agreed on the fifty-eight thousand dollars ($58,000oOO) 

lhich was sub.sequently off,~!red by Mr .. Macgurn, that you .. cona.. 

Jurred that this was close enough to what you were asking for 

ihe property? 

A That, subject to those additions concerning t.1e 

time of closing and the lease back of the property, the increcl.se 

Jr the escrow price, that that price would be a fair price fo~ 
~,he property .. 

Q Let's go to the closing of the transaction fo~ 

a, moment. 

TIMBERLAKE: I can't hear you. 

Q I said we are going to go to the c~osing of tle 

21 ~ransaction just for a moment. Your compensation, apparently 

22 <~r your share of what ultimately was not a sale turned out to 

23 l·>e four thousand dollars ($4s000.00). 

24 

25 

A. That's correct. 

Q Is that correct? 

- -----------·----·--------·-------·--·----------------
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A That's right. 

Q And in addition to that, you put the five 

thousand.dollar ($5,000.00) down payment that went to the 

iRobertses? 

A That's right. 

Q And I assume the remainder was financed with 

the Robertses and your deed of trust? 

A. That's right:; 

Q Can you tell me how much time you put into this 

Nork between the time you first went to Charlottesville until 

the transaction was consummated with the Robertses and Mre 

iPotter? 

A No, sir .. 

Q Do you have any idea at all? 

A No, siro I have no idea at all. 

Q Would you say that a four thousand dollar 

($4,000eOO) fee was rather high for this area for a fifty-eignt 

~housand dollar ($58p000.00) real estate transaction? 

A If all it included was examining the titlep i~ 

would be. 

Q All right. 

A It also included advancing five thousand dollars 

($5p000a00) of my own money, secured by a second lien, withou~ 

!interest, and advancing any costs or anything that I had incilient 

ito thise 
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1 Q In other wordo, part of this four thousand 

2 dollars ($4,000.00) was, how would you term it, as advance 
I 

3 interest; or would you call it finder's fee, or 0 .• • 

4 A It was a fee that we agreed upon for my assi t-

5 ance in this matter. Vie didn't break it down • • • 

6 Q Including the loan of the .five thousand 

7 !( $5 ,000.00 )? 

8 A Including everything. 

9 Q All right. 

10 A And that's it. 

11 Q But you had no interest figure in this four 

12 ' 

lthousand dollars ($4,000oOO)? 

13 A No, sir; no interest figure in the four or the 
14 :fiveo 
15 Q What was Mr. Tilson's commission to be? 
16 A Ten percent of the sale price on the listing 
17 .of sixty thousand dollars ($60,000.00). 

! 
18 Q And this would bring the net to the seller or 
19 sellers of what figure? 
20 

A According to ••• if it were sold, if a con-
i 

21 tract had been secured, for the purchase price on the listing 
22 i it would have been fifty-four thousand dollars ($54,000.00) 
23 'gross sale, after the deduction of the commission. It 0 s ten 
24 1percent commission. 
25. I 

Q Ten percent commission from fifty-eight would 

'-'------------------· 
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1 leave less than fifty-fouro 

2 A Fifty-eight? I was referring to sixty. Ten 

3 percent of sixty would have left fifty~four. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

, 
What was ten percent of the.fifty-eight? 

Ten percent of fifty-eight's fifty-eight. 

All right, and what is that going to leave 

after the commission is deducted from the fifty-eight gross? 

A If you.will furnish me with a pad and a penci , 

I will 0 • • 

Q Do you agree that it would have been a net of 

:fifty-two two? 

Q 

A 

TIMBERLAKE: Your Honor, I object to this lin 

of questioning as being irrelevanto 

Do you agree that the net • • • 

The net after a sale price of fifty-eight, 

:minus five thousand, eight hundred, would have been fifty~ 

.eight thousand minus five thousand eight hundred. 

Q I've got a net of fifty-two two. 

A· .. .. That sounds • • • 

Q The difference between that and the forty-one 

thousand ($41,000.00) would have been approximately eleven 

thousand, two hundred dollars ($11,200.00). 

A That's right. 

·----------------
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Q Less any other expenses that might have been 

involved with recording, the four thousand dollars ($4,000.00) 

Ja.s pretty close to fifty. percent of the full net, correct? 

j A It's not· close to the ten percent fee of the 

ross sale. 

Q No, but it is approximately one half of the 

7 profit? 

8 

9 

10 

11 

12 

13 

14 

15 

A It's half Qf eight thousand dollars ($8,000oOP). 

Q All right. Now, you signed the original list~ng 

with Mr. Tilson and the contract came back on May one signed 

Jy Mr. Macgurn and then on May seventeen, by letter and an 

Jdditional contract, you accepted the fifty-eight thousand 

Jollars ($58,000.,00) with some additional terms in that con­

Jract and two escrow agreementsp is that correct? 

A I discussed the fifty-eight thousand dollars 

16 ($58,000oOO) with Charley. The other two contracts listing 

17 

18 

19 

20 

21 

ihe fifty-eight thousand dollars were signed by Mr. Macgurn 

Jnd sent back here. 

J 
Q And you subsequently received a letter from 

alifornia.that these terms were not acceptable, is that corr~ct? 

A Yes, sir, I received a letter from Mro Macgur~'s 

22 attorney, Mr .. Wolver, that they were not acceptable. 

23 

24 

25 

Q But this deal did not .terminate at that point? 

A Nop sir. 

Q You subsequently wrote a letter dated July si~, 

'--;--.-------·-------------·-------------------------
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6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

28 

24 

25 

I believe, which reopened negotiations with Mr. Macgurn or 

'through hia attorney; iu that correct? 

A Negotiations continued after that date. 

Q And this is the original of that letter? 

A The letter that I wrote Mr. Macgurn subseque 

to his refusal of the terms of the contract? 

Q That's right. This is the letter to Mr. Viol er 

·on July sixth • • e 

A Right. 

Q • • • which reopened negotiations? 

A Well, negotiations had been continuing and still' 

were continuing. 

Q All right. So far as the sale o·f the propert 

was concerned, it was still on? 

A There were negotiations for the sale of the 

'contract still continuing. 

Q All right. You put a settlement date in ther 

;of October fifteenth, 1972, which was in variance with the 

1original contra.ct of May seventeenth? 
! 

A You'll have to show me the documents. 

:ment will be held on October the fifteenth, 1972." 

"Settl -

Q Suboequent to that you received a letter from 
I 

IVIr. Wolver which accepted your terms virtually, with the exce tion 

of the October fifteenth date. 
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TIMBERLAKE: Mr .. Roberts, are you tentifying? 

It sounds to me as if you are. 

ROBERTS: I didn't object to your direct exa 

ination of this witness, and it was all 

He is being cross examined now; I can • 0 • 

8 TIMBERLAKE: Well, you are just making catego -

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Q 

A 

Q 

ical statements; you are not questionjng this 

witness. 

COURT: You can ask him if he received it. 

Did you receive this letter? 

I received that letter. 

Did it.virtually accept the terms, with the 

exception of that date? 

A The letter was not • • • did not contain con-
.• 

19 tracts signed by Mr. Wolver, nor was it in explicit agreement 

20 with the contracts that had been sent to Mr. Wolver. 

21 Q 

22 of the closing 

23 A 

24 Q 

25 A 

But it did accept your terms with the excepti 

date? 

If you will hand me the letter • • c 

This 

This 

is the original .. 

letter states that: 11 In all other respe 
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1 your letter is satisfactory." It mentions nothing about him 

2 having signed any contracts or returning any contracts to me. 

3 

4 

5 

6 

7 

8 

Q Did you communicate that letter to Mr. Potte ? 

A Throughout this period of time, I had discusPions 

tlith Mr. Potter relative to the negotiations that were contir:­

hinge I do not specifically remember discussing that letter 
j 
with Mr. Potter. 
I 

Q You don't recall any specific conversation 

9 with him regarding that letter? 

10 A No, sir. 

11 Q What brought about your letter to tlr. Wolver 

12 pn August seven and the cover letter copy of Mr. Wolver's 

13 ietter going to Mr. Tilson? 

14 A The preceding day, or sometime shortly before 

15 that letter--or maybe the day of that letter--Charley came to 

16 my offic~ and said he was tired of negotiating and hanging 

17 i on with Mr. Macgurn in California, and that he was going to 

18 purchase the property himself and was not going to sell it to 
I 
Mr. Macgurn. And he asked me to so notify Mr. Macgurn's atto ney 
i 

19 

20 bd Mr. Tilson. 

21 Q Of course, you have seen both letters of Augu t 

22 seventh, one to Mr. Tilson and one to Mr. Wolver, right? 

23 A That is correct. 

24 Q In this one, you say Charles A. Potter, Jr., 

25 has declined to accept the fifty-eight thousand dollars ( $58, oo.oc; 

-··-··-·----------
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A That's right. 

Q And a copy of this letter went to Mro Tilson? 

I A 

las addr:sued 

hich the copy 

Yes, sir. 

I show you this letter of August seventh whic. 

to Mr. Tilson. This is a cover letter with 

of lYlr. Wolver's letter was sent? 

r: 

A That's right. 

COURT: What connection does that have with 

the copy of the letter to rdr. Wolver? 

ROBERTS: In Mr. Wolver's letter, he stated 

that Charles A., Potter, Jr., "has declined to 

accept" the fifty-eight thousand dollars 

($58,000~00) .. 

COURT: Is there any inconsistency·with the 

letter to Mr. Tilson? 

ROBERTS: Yes, sir. 

Q. Would you read this letter, please? 

A "Enclosed herewith is a letter that I receivei 

the attorney for Mr. IVlacgurn and my reply for Charley. 

afraid that what has happened here is that when it looke 

----------
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like we were going to get the price that Charley and I agreed 

lo take, that Charley suddenly decided that he'd be better of"' 

to try to hold onto the property rather than buying it and 

4 selling it as we had agreed upon. It appears to me that :Macgu.rn 1 s 

5 

6 

rariance is of not a great a nature to get around if Charley 

Nere going to live up to what he had originally told me he 

7 was doingG This matter has been embarrassing to me personallr, 

8 since Charley did not act in good faith with me and has made 

9 it look like I have misled you. 

10 Therefore, until you receive a listing signed by both 

11 Charley and myself, or"--i t says "however"; it should, I assume, 

12 be whoever--"the property will be titled when exercised by the 

13 options, please do not do any more work on selling it or 

14 showing it. 

15 With kind personal regards, I am, Sincerely yours, 

16 William B., Mcclung." 

17 Q Mr. McClung, in the letter to Mr. Wolver, you 

18 said that Charley Potter had declined the fifty-eight thousan~ 

19 dollars. In this letter you say "the price that Charley and 

20 ·r agreed to take." How do you explain the fact that you have 

21 put yourself into this agreement? 

22 A Throughout the negotiations, I worked closely 

23 wi·th him, not just as • • • he would not come in and say, "Well, 

24 I'm not going to take fifty-eight thousand." We would discusd 

25 this matter, and I would tell him whether I thought it was a 

,_,_ ______________________________________________ ~ 
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1 ~ood price or not a good price. He was relying on my advice 

2 concerning it; and it was something that we had agreed upon. 

3 Q Apparently you didn't feel that the response 

4 of Mr. Wolver received in July with the insertion of the orig-

5 ~nal closing date was a material pcint, as you stated in this 

6 letter. You didn't think it was a great variance? 

7 A No, not of a great variance. 

8 Q Now, more important, I would like to know why~ 

9 in your last paragraph of your letter prior to your closing, 

10 in your instructions to Mr. Tilson, you say: "until you receive 

11 a listing signed by both Charley and myself • 

12 use that terminology? 

II • • Why do yo1.1 

13 A On that listing that I had given lflr. Tilson, 

14 ~ signed that listing; if he had produced a purchaser willing 

15 and able to purchase that property on the terms that were set 

16 torth on that legal sheet, then, whether Charley had gone 

17 through with this deal or not, I would have been obligated fo~ 

18 the commission. So • • • 

19 Q Why would you have to sign the listing if you 

20 were acting as an attorney for Mr. Potter? Couldn't Mr. Potte"" 

21 go to any real estate agent that he wanted to go to and sign 

22 his own listing? 

23 A Yes, sir. 

24 Q Why did you then. say to Mr. Tilson to only 

25 accept a listing that was signed by "Charley and myself?" 

·----------------------···------·-------------------' 
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A Because I • • • before he worked on selling t e 

~roperty again, I wanted Charley's signature on the listing, 

so that I woul~ not personally be held responsible. 

Q And also yours? Why yours? 

A I had signed the other listing. I did 

l"'o sign the listing;. Mr .. Potter could have gone to Mr. 

br someone else and listed this property. 

l . Q But you specifically told Mro Tilson that he 

\as not to do anything further with this property unless he 

got a listing signed by both of youo Why both of you? 

A Mr., Tilson could have gone to Mr .. Potter and ;>ot-

12 ten a listing. 

13 

14 

15 

16 

17 

18 

19 

20 

Q 

A 

Q 

roperty will 

J am going to 

dr not? 

A 

Q 

But you asked him notto without your signatur,? 

That's right. 

Also in that letter you say: "or however the 

be titled when exercised by the options." Now, 

ask you whether options is a typographical erro 

There was a singular option. 

Singular option. So the "options" as plural 

21 ~n this letter is incorrect? 

22 A Yes, sir .. 

23 Q Was anybody involved in this property other 

24 than you and Mr~ Potter, either as principal and agent, princ·-

25 pals, or anything • .. e 

I 
J _____ _ -------------------------------
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1 A No, sir. 

2 Q Then why was there any question about who was 

3 poing to take title? 

4 A Mr. Tilson should receive his listing from wh -

5 ~ver had title to the property. 

6 Q Well, if Mr. Potter is the only one who has 

7 ~he right to exercise the option, why would there be any quesvion 

8 hs to whose name the final title was going to be placed in? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Because the deed had not been written, had not 
i 
'been signed by the Roberts, nor had the property been paid fo 

:!by Mr .. Potter. 
I 

Q Was Mr. Potter married? 

A No. 
" Q Was there any contemplation that he would put 

lit in anybody else's name other than his own? 

A I did not know what his contemplation was at 

!that time. 

When you wrote this, did you contemvlate that 

possibly you might acquire the property yourself? 

A I may have contemplated ite 

Q No further questions. 

Examination by the Court: 

Q l\'lr. Mcclung, I believe you did state that you 
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1 held no ownership interest in this real estate? 

2 A No, sir; the lease and option agreement were 

3 Q.n Charley's name. In response to M.ro Roberts' s last question, 

4 I said I may have contemplated it. I was to receive something 

5 ~rom the gross profito of the sale, which, according to the 

6 Court .. 

7 

8 

9 

• e 

Q 

A 

Q 

Four thousand dollars ($4,000.00)? 

Yes, sirp that is what it purported to be o 

And if there had been a loss, you would not 

• e 

10 have received anything? 

11 

12 

13 

A 

ation was 

Now, with 

No 9 sir, I wouldn't; but ••• well, no situl 

anticipated where there would be a loss, at that til e., 

Charley purchasing the property himself and so noti.., 

14 fying me, I wrote this letter. I did not know what the ultimate 

15 outcome would be as to how I would be compensated, whether I 

16 would be compensated or not, at that time. 

17 Q And I believe you also testified that your 

18 authority to act as his attorney and agent was only to negoti ... 

19 ate with his approval? 

20 

21 

22 

2:.~ 

24 

A Yes, sir. I mean, I had the authority to list 

the propertyo If he • • • if something had come along and he 

had reneged on the sixty thousand dollars ($60,000.00), then 

I would have been left holding the bag of six thousand dollars 

($6,000.00) commission. That was why my ~oncern in my last 

letter to Mre Tilson was expressed at that time. 

~t--------------------------------·----·--------------------
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1 Q In other words, when he ordered you, or sugeeoted 

2 to you, or directed you .to reject or revoke this transaction, 

3 you considered that as his direction? 

4 A Yes, sir; I had no right 'to purchase the propi-

5 erty. I had no other alternative. 

6 

7 

8 

9 

10 

Q Thank you. 

ROBER'l'S: In view of that, may I ask him a 

couple more questions? 

11 Cross Examination Continued by l'ffr. Roberts: 

12 

13 Q I believe you told Mr. Timberlake that around 

14 the time of August seventh or August tenth, you still felt 

15 that this was a good deal and that you wanted to consummate 
I 

16 this contract, is that correct? 

17 A I still felt it was a good deal. I disagreed 

18 with Charley's decision, but that was his decision. 
I 

19 

20 

21 

22 

23 

24 

25 

Q And I believe that Mr. Potter said, when I 

~xamined him this morning, that it was at this stage--August 

ten or thereabouts--that it was ultimately decided what your 
' 

bompensation would be? 

A It was subsequent to my having written this 

letter to Mr. Tilson. I'd say it wao somewhere in the neighbpr­

rood of five to seven days after the telegram had been received 
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1 here that Charley came to my office and discussed the matter 

2 with me. It was about a week after that before we talked aborut 

3 it. 

4 Q Would you say that you and W.r .. Potter at that 

5 itime had opposing views about the sa.le of the property? 

6 A Yes, sir. 

7 Q Would it be safe to assert that you probably 

s had a falling-out at that time? 

9 A Nop sir. At that time Charley and I discussed 

10 the matter, and we discussed the fact that there was an offer 

11 for the property from which a substantia.l profit would be 

12 realized, that in his purchasing it that there would be no 
; 

13 ~xpenses or anything, that I would be cut out of the deal. 

14 And I expressed my displeasure over this. And we arrived on 

15 oome compensation for me. 

16 Q 

17 A 

18 Q 

19 A 

And you were out? 

Pardon? 

And you were out? 

I was never in, in the sense you are asking 

20 me that I got out. 

21 

22 

23 

24 

25 

Q 

A 

Q 

Wellf you got your share? 

I got paid for my efforts. 

Now, did you get paid before September, when 

this option was exercised? 

A I did not .. • e 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2:3 

24 

25 

MCCLUNG - CROss· -188-

Q Or was it all part of the same closing? 

i 

I 
A At the time of closing, Charley executed a no e 

~o me and a year and two or three months or a month after tha 
I 

± received some actual money. I received a note at the time 
I 

~f the closing, for the money that I had advanced as well as 
I 

1'fhat he agreed to pay me. 
I 
' Q This option was dated March ten, and during 

year period Mr .. l'otter had an option to purchase? 

A I haven't got the option in front of me, but 

it was my understanding that it wac a year's option. 
I 

I Q If he had a year to buy the property, why did 
I 
he exercise 

~~arch? 
his option in September rather than the following 

A On my advice. 

Q This was about a month after the August tenth 

relegram? 

A It was shortly afterwards. 

Q Shortly after that. You had a conversation wi h 

f-nr. Tilson on or about August ten, when he called your office 
I 

rpparently to confer with you as to what might be done to con 

isummate this sale; do you recall that conversation? 

l A Yes, sir., 

Q Do you recall making any reference to any ins 

jment that you had in your safe? 

A No, I referred to the option that I had in my 

I 
i 
I 

I 
·~----

i 
! 

---- ·------------
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1 file. 
! 

2 Q Did you say words to this effect, that as lonG 

' 3 as you had that paper in your safe, or that instrument in you"' 

4 pafe, that you were all ·right? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2.3 

24 

25 

A 

Q 

A 

Q 

iNhereupon: 
' I 

To whom, referring to • • • 

To Mr. Tilson. 

I don't recall thato 

That's alls 

TIMBERLAKE: I have no further questions. 

CHARLES Ae POTTER, JR. 

1a Respondent, being of legal age and' duly sworn, testified up )Il 

pis oath as follows: 

Direct Examination by Mr. Tir:lberlake: 

Q Mr. Potter, I believe you have heretofore testi-
i 

fied today, and a:t that time you gave your name and age and 

iresidence and occupation? 

A 

Q 

Yes, sir. 

What is your occupation? 
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1 A Farmer. 

2 Q And I believe it is a fact that over a period 

3 of some years prior to 1972 you had operated this Roberts far 

4 as the lessee? 

5 

6 

7 

8 

9 

10 

to 

A 

Q 

A 

Q 

negotiate 

A 

Yes, sir .. 

Or renter-? 

Yes, sir. 

Now, what led you, in late 1971 ' to undertake 

further with the Robertsee in 

I had conferred with thera from time to time 

11 about the property and they said they weren't at this time re· y 

12 to sell 9 but I told them if and when they were, I vvould like to 

13 have a chance at the property. So, at this time, I was just 

14 getting out of Gchool and I thought maybe that I would go int 

15 farming and thought something about getting some more land. 

16 Q And that led you to go to see the Robertses 

17 about this property? 

18 A Yes, sir. 

19 Q Did you have any meeting with them in regard 

20 to this matter prior to the time that you took Mr. Mcclung 

21 along as your attorney? 

22 A 

23 Charlottesville. 

24 Q 

25 A 

Yes, sir, several occasions, at their home in 

In this immediate time period? 

Probably six to eight months prior. 

'---·---------------------
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1 Q And I believe that as a result of your ••• 

2 

3 

4 

ROBEHTS: Your Honor please, I am going to ob'ect : 

to the leading of the witness. 

5 

6 Q Is it a fact that in late 1971 or early 1972 

7 ,You, accompanied by Mr. Mcclung, went to Charlottesville and 

8 ~et with the Roberts? 

9 

10 

11 

A 

Q 

A 

Yes, sir, that is true. 

And what was the purpose of that trip? 

The purpose of ~hat trip was to talk about th 

12 !price of the property and what settlement could be reached, 

13 iif any, on the property. 

14 

15 

16 
1
seen 

17 :with, 

18 i as an 

19 

Q 

A 

that there 

And for what reason did you take Mr. Mcclung? 

Well, in previous meetings with them, I had 

were legal terms that I wasn't quite familiar 

and I thought maybe I would be better by having Bill 

attorney to go with me. 

Q Jmd did any agreement, written agreement, res lt 

20 1from the trip that you and Mr. I'f.cClung made to Charlottesvill ? 

21 A That day there was nothing said. We just 

22 1 vaguely talked about the terms of the sale, the interest, and 

23 agreements of this type. On the way home we talked about the 

24 :possibility of setting up an option to buy the property along 

25 iwith the rental of the property. This was ao done. 
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1 Q And that led to the agreement with Mr. McCl g 

2 produced as Respondent's Exhibit One? 

3 A Yes, sir. 

4 Q That agreement, Respondent's Exhibit One, wa 

5 drawn up and signed by the Roberts and by you; then what ste 

6 if any, did you take in regard to either the sale or the con 

7 tinued rental of this Roberts farm? 

8 A Well, at that time, the closing, and the a.mo t 

9 of money that it would take to make the purchase of the prope ty, 

10 J couldn't see fit in my finances to handle the deal. So I 

11 thought maybe we could have a resale of the property and see 

12 maybe really what its value was worth, and see if it was real y 

13 worth the price that we were going to have to pay. 

14 Q To what extent did Mr. Mcclung figure in the 

15 decision to try to sell it and the fixing of a price? 

16 A Mr. Mcclung and I talked on various prices, 

17 and we both reached • • e Bill thought thut sixty thousand wa 

18 a reasonable price for the property. And this was the price 

19 that we both agreed on. 

20 Q And following your agreement to sell this pro -

21 erty, if you could effect a sale at sixty thousand dollars 

22 ($60,000.00), what authorization, if any, did you give Mr. 

23 Mcclung to act for you? 

24 

25 

A He was strictly working as my attorney. 

Q Vias the property listed with any real estate 

'-----------------------· 
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1 agents? 

2 A Mr .. Tilson. 

3 Q And wa8 that with your authorization? 

4 A Yeu, sir. 

5 Q And are the terms of this listing which is s-t 

6 for th in Exhibit Number One the terms that you agreed to? 

7 A Yeu, sir. 

8 Did you make that listing, or did someone ma e 

9 if for you? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A .Mr. l\lcClung made it. 

Q After this property was listed with Mre Tilso 

under the terms contained in Exhibit One, what contact did yo 

next have with Mr .. Tilson'? 

A I had no further contact with lllr. Tilson unti 

one day he came out to the house with a gentleman to show the 

property to, and asked .r.i.e if I would show him the boundaries 

of the property. This was my first contact with Mr. Tilson. 

Q And wan that before or after May the first, 

1972? Was that before or after this writing? 

writing. 

May. 

A Before this writing; I would say before this 

Q And that writing is dated .May the first? 

A Yes, sir. So it would be before the first of 

Q Is that Exhibit Two? Would you state whethor 
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17 
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lr not this Exhibit Two, styled Agreement of Sale and signed lby 

~ichard B. r.Jacgurn, came to you or was brought to your attention? 

A It was brought to my attention. 

Q By whom?· 

A Mr. McClunge 

Q What did you do a.bout this offer contained in 

El'xhibi t :wo? This offer ••• I went to Mr. l\'lcClung' s office 

n his reque~>t--he called me, or I had a letter from him saying 

he had an offer on the property, and he wanted to meet me in 
·I 
his office; and I went to his office--we talked about the prooerty 

b.nd the term::.> which were listed on this paper were not in 

lccordance with what L wanted in the original setting out to 

lell the property. It didn't have the terms of the sale.of· 

~he Roberts to assume their loan, and also I wanted the rental 

rf the property for approximately a year. So, from that, we 

tlrew up a contract. 

Q According to this Exhibit Two, Mr. l\lacgurn 

19 offered to put up three thousand dollars ($J,OOO.OO) in trust 

20 as a down payment$ Did you agree to that? 

21 A Well, we figured if they had come down two 

22 thousand dollars ($2,000.00) on the sixty thousand dollars 

23 ($60,000.00) that we ,could increase our escrow two thousand 

24 dollars, increasing it to five thousand dollars ($5,000.00). 

25 Q 

-· L 

All right. Now, Mr. Potter, it is in evidence 
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1 ~hat after this Exhibit Two was submitted to you that Mr. Mc lung, 

2 

3 

4 

5 

6 

7 

py letter to Mr. Tilson of May ,the seventeenth, submitted th~ 
I 
I 
I 

form or draft of an agreement of sale which is Exhibit Numbe 
~ 
,I 

Pivep along with a commission agreement for Mr. Tilson and 
11 
~ 
~ escrow agreement; and I hand you Exhibit Five and ask you 

!if the terms set therein met with r approval? I you 

A Yes, sir. I read this over in Mr. McClung's 

8 bffice after we had talked about it earlier and rough drafted 
!I 

9 Ii t, after Mro Mcclung had wrote it up and had i_t, typed on the 

10 ~egal form, I read it over and approved it at that time. 

11 Q 

12 iat that time? 
!I 

13 i A 

14 Q 

15 A 

Were you willing to execute it, or sign it, 

No, sir, I was not. 

Why? 

Figuring the distance between California and 

16 :!Virginia was of great a distance that it would kind of tie me 
I 

17 

18 

19 

I 

up if I had any future plans with the land, having· a contract 
" 'I 

!floating around with my name on it. 

Q You were not willing to bind yourself at that 

20 1time, until or unless it was signed by • • • 

21 A 

22 

23 

25 

Signed. 

SPENCER: Your Honor, that is a leading quest on. 

COURT: Yes, it is. 
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TIMBEHLAKE~ I will withdraw the questiono 

Q Now, Mr. Potter, after this offer was proposed 

as contained in Exhibit Five, was delivered to Mre Tilson to 

~e sent out to Mr., Macgurn~ were you informed of Mr. Macgurn's 

icceptance or rejection of it through this letter of June 

1ighth, Exhibit Number Eight? 

A Yes, sir, I was. 

Q Did you then, or thereafter, agree at any tim~ 

10 ~o e e 0 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Q 

ROBERTS: I am going to object to this; it is 

going to be leading, I can tell by the way it 

is going .. 

Well, did you or not thereafter agree to any 

change in the form or terms of the proposal contained in this 

Exhibit Five, dated May first, 1972? 

A No, sir. 

Q Were y,ou .informed of this letter of July twen~y-

21 first, Exhibit Number Tt1n, from Mr. Wolver to Mr. Mcclung? 

22 

23 

24 

25 

A 

Q 

No, sir, I can't recall seeing this letter. 

It is in evidence that on August the seventh 

tExhibit Number Trvelve, a letter, was written by William B. 

~11cClung to Eugene L. Wolver. Will you read that please, sir? 

__ ,_ _____________ ~-.---·-------·----------------------' 
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:irou don't have to read it out loud. Would you state whether 

Jr not that letter was written.with your authority and at your 
I 
direction? 

Q 

A 

Q 

A 

ROBERTS: I am going to object to that, Your 

Honor. That's a leading question. I think tl:J.e 

witness can testify as to what conversation h~ 

had with Mr. McClungo 

COURT: By what authority was ~his letter 

written? Gentlemen, we are spending too much 

time with these objections to leading questionso 

We are reaching a late hour, and I would suggest 

that we move along. You can ask him by what 

authority ••• 

By what authority was that letter written? 

My authority. 

Your authority? 

Yes, sir. 

Q Now, Mr. Potter, after you authorized the wri !ting 

lr that letter dated August the seventh, Exhibit Number Twelv~, 
what was the next thing that you heard in regard to the negoti­

ations with Mr. Macgurn? 

A This telegram. 
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Q That is the telegram that has been introduced 

into evidence as having been sent by Mr. Macgurn on August 

Jhe tenth t6 Mr~ Tilson? 

A Yes, sir. 

Q And when, and where, and under what circumsta~ces 

6 did you see that telegram? 

7 

8 late, 

~o the 9 

10 

11 

12 

13 

14 

15 

16 

~-·1r 

18 

A I got·home that night, and it was probably fairly 

and my father had that telegram laying on the desk next 

telephoneo He had brought it with him from town. 

Q Mr .. Tilson didn't bring it to you? 

A No, sir. 

Q Are you positive of that? 

A Yes, sire 

Q As anything el~e you have testified to? 

A Yes, sir. 

Q You say your father brought it? 

A Yes, sir. 

Q You are aware of the fact that M.re Tilson teoui-

19 ~ied that he brought it? 

20 A Yes, sir. 

21 Q Did Mr. Tilson at any time thereafter come to 

22 see you? 

23 

24 

25 

A 

Q 

A 

Yes, he did. 

When, approximately? 

Probably about four or five days after this 

~,_·----------------·---·----------'----------------' 
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telegram, maybe a week. 
I 

Q And what took place at that time ••• or whe~e 

J1d he see you? 
I 

A He came over to our other farm, and he had wilth 

I 
him the contract signed by Mr. Macgurn; and he said at that 
I 

time that Mr. Macgurn had signed the contract and was ready tp 
I . 

~o through with the deal. However, I had authorized Bill to 
' 
kend the letter of August the seventh, that I was no longer 

jr'eady to go through with it. 

I Q All right .. And did was there any discu 3sion I 0 • • 
I 

!about your signing the contract? 

A Ivlr. Tilson told me that this fellow was dead 

lset on this place and that if I didn't sign this contract, th lt 
I 
:I was probably going to he sued, and there wasn 1 t anything he 

!could do to get me out of it. 
I 

Q And what? 

A There wasn't anything he could do to get me 

18 ]out of it .. 

19 

20 

21 

22 I place? 

23 

24 

25 

Q If you didn't sign the contract? 

A If I didn't. sigh the contract. 

Q You are certain that that conversation took 

A Yes, sir. 

Q Between you and Mr. Tilson? 

A Yes, sir. 
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25 

Q What was your reply? 

A I told him that I was not going to sign the 

qontract and he would have to show it to Bill, my attorney. 
I 
; Q Did you have any further contact with Mr. 

Jilson, or Mr. Wolver or Mr .. Macgurn? 

A No, sir. 

Q Other than being sued? 

A Yes. 

Q What plan or arrangement, if any, did you have 

io compensate or pay Mr .. Mcclung for his legal services thro -=-h­

ci>ut this matter? 
I 

1 A If there was a sale of the property at .the 

lnount that I had agreed on, Billy would receive his proceeds 

tram the profit of the sale. 

Q 

A 

Q 

A 

Q 

A 

Q 

bf the sale? 
i 

I A 

Was any amount • • • 

No amount was reached. 

e • e or percentage • • • 

No, sir. 

• • • agreed to? 

No, sir. 

That was just.left to your decision in the ev.,nt 

Yes, ·sir. 

Q At what time, and under what circumstances, 

f id you work out a fixed dollar and cents amount of his 
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1 pompensation? 

2 A Not until after the refusal that I told him to 

3 ~rite up on August the seventh. It was probably a week to 

4 ten days after that that I met with him in his office on the 

5 matter. 

6 Q And you reached an understanding at that time? 

7 A Yes, sire 

8 Q I believe that's all. 

9 

10 1Cross Examination by :Mr. Roberts: 

11 

12 Q ·Mr. Potter, you said that you had some preli 

13 1inary associations with Mr. and Mrs. Roberts prior to the 

14 ,time that you and Mr. Mcclung went over there, is that correc ? 

15 A Yes, sir., 

16 Q And you said that the reason that you took 

17 .Mr. Mcclung over there was because there were some legal term 
I 

18 ;which were being used that you didn't understand? 

19 A Yes, sir. 

20 I Q Did Mr. and Mrs. Roberts have an attorney 

21 1present? 

22 i A No, they didn't. 

23 Q Are either Mr. or Mrs .. Roberts an attorney? 
24 i 

A No, sir. 
25 Q Do you recall any specific legal terms that 

t-------------·--------
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were being used that you didn't understand? 

l A Mr. Roberts had told m~ that he would like to 

•ave his accountant look at it so they could figure out what 

~he yearly payments would be, so he could work it with his in 

lame tax and things of this typee His accountant was to look 

it the deed. 

Q Those were the legal terms that you didn't 

8 kiderstand? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes, sir. 

Q I believe you stated, in response to one of 

Mr. Timberlake's questions, that in order to determine whethe 

~r not the forty-one thousand dollars ($41,000.00) was a good 

lption price, that you would put the property on the market 

~or sale, to see whether you could get ·an offer for sixty 

~housand dollars ($60,000oOO). Is that correct? 

A Yes • • • 

Q And I believe you stated the same thing in 

~our depositions. Now, did you offer this property for sale 

in good faith, or were you just trying to find out whether th 

forty-one thousand dollars ($41,000oOO) was a good figure for 

~ou to pay for it and you knew you couid get rid of it later 

for that? 

A 

Q 

A 

Did you offer this property in good faith or not? 

I think so. 

You think so? 

Yes, sir. 

---------------------' 
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Q You are not certain? 

A It's in good faith. 

Q It was in good faith? Now you are certain. 

•OU were actually, at t~e time you went to the Robertses--

Jnd I believe you stated that you had been thinking for some 

iime about getting some more land--but as soon as you got th't 

Jption, you offered that property for resale? Right? 

A Yes, sir. 

Q And the reason you put it up for sale was to 

see whether the forty-one thousand dollars ($41,000.00) was 

lood figure? 

A One reason, yes, sire 

Q And I believe you stated also--and you used t e 

~erminology in giving your deposition of 11 we 11
·; and I assume 

I . 
that means you and Mr. McClung--agreed that sixty thousand 
I 
dollars ($60~000.00) would be submitted; correct? 

A Yes. 

Q And I believe you also stated that you agreed 

hat the fifty-eight thousand dollars ($58,000.00) would be 

~ good figure; correct? 

A Yes, sir. 

Q Now~ a great deal has been presented here tod y 

bout Mr~ McClung's share in.this property. Did you and Mr. 

~cClung have any specific conversation, that you can recall, 

Lbout his interest in this property? 

T--
1 
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POTTER - CROSS -204-

1 A No, sir. 

2 Q None whatsoever? So, beginning with the fir t 

3 ride to Charlottesville right through the letter of August 
I 

4 aeventh, you and Mr. Mcclung had really no conversation abou 

5 ~is interest in the property? 

A 6 I told Bill he would have a proceeds of the 

profit of the 
! 

7 sale, for his services. 

Q 8 So he was to share in the profits of the sale? 

9 

10 

A 

Q 

That's right. 

And this was understood between you with not 

11 much more negotiation than that? 

12 

13 

14 

15 

16 

17 

18 

19 

I 

I 

A 

Q 

A 

Q 

That's all. 

Is that correct? 

Yes. 

I asked you this morning if that was unusual 

~o offer a third party that sort of a deal, and you said yes, 

you thought it was unusual? All right. 

A But we were working with friends. 

Q You said that Mr. Mcclung was acting with you 

20 ~uthority. What was that authority? What specific direction 
I 

21 d!id you give to Mr. Mcclung? 

22 A 

23 for sale. 

24 Q 

25 A 

I gave him directions to advertise the proper y 

Any others? 

Yes. 

-----· -----------------------' 
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POTTER - CROSS -205-

Q What? 
I 

I 
A I gave him the authority and told him what I 

wjanted to specify in the contract for the sale of the propert 'ii, 

~he rental, the things of this type; in other words, specifiei 
I 
~n the contract. 

j . Q You said not three minutes ago that you and 

r. Mcclung were the ones that decided on the sixty thousand 
I 
dollars ($60,000.00); now you tell me that you were the one 

~hat decidedo Which is it? 

I 
I 
knew a lot more about it than I probably did, and what he saitl 

A I gave a lot of thought to the matter. •·Bill 

I 

k considered valuable. 

l Q Well, this was about the extent of your direc~ions 
14 .

1 

o himo And you know that on his testimony that he signed . : 

~his yellow pad sheet with your name and his name when he tur~ed 15 

16 it over to Mr. Tilson? 

17 A Yes, sir. 

18 Q Then you said when you got the contract back 

19 from Mr~ Macgurn for fifty-eight thousand dollars ($58,000.00~» 

20 
1
with a three tho,usand dollars ($3,000.00) down payment, you 

21 lused the promoun "we" .figured we would increase our escrow to 

22 five thousand dollars ($5,000.00). That figure was, again, 

23 jreached between you and Mr. Mcclung? 

24 I 
I 

25 

I 
I 
I 

A 

Q 

Yes, it was. 

What happened between you and Mr. Mcclung aft~r 
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POTTER - CROSS -206-

1 June the eighth when Mre Wolver's letter came back rejecting 

2 ithe terms of the agreement drafted by Mr. t1cClung and sent i 

3 the letter of May the seventeenth? 

4 

5 

A 

Q 

May I see the letter you are speaking of? 

That is the letter to Mr. Tilson from Mr. 

6 Wolver, dated June eighth. 

7 A Yes, I do remember going to Bill's office abo t 
I 

s 'this, particularly speaking of number 4 in here: "Our client 

9 desires no cedar trees cut. Our client agreed and desires 

10 1 that the brush be cleared by seller but not destruction or 

11 removal of" any valuable timber cut. And in our contract, 

12 ·original contract, we were speaking of cedar trees, small cedar 

13 : trees, brush. I do remember that letter .. 

14 Q But you did have a conversation with Mr. 

15 :Mcclung regarding that? 
I 

16 A 

17 Q 

18 A 

19 Q 

20 i showed you Mr. 
I 

21 not authorized 

22 is that right? 

Yes, sir. 

You remember that? 

Yes, sir. 

I believe you told Mr. Timberlake, when he 

McClung's letter of July sixth, that you had 

any changes from that May seventeen contract; 

23 A We did speak in terms of writing a letter to 

24 .clear up that term we are now speaking of. 

25 Q Okay, so when you said that the letter of 
Junl 

----·------------·-------------' 
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.... 

1 .sixth, written by Mr. Mcclung, was not written with your author-

2 ity in response to Mr. Timberlake's question, that is not 

3 correct, is it? 

4 A Which letter of June sixth? The letter of July 

5 ·sixth? 

6 Q The letter from Mr. Mcclung dated July sixth~ 

7 :addressed to Mr. Wolver. 

8 A What was the question you asked again? 

9 Q I asked you if you told Mr. Timberlake, on 

10 direct examination, that that letter was written without your 

11 ~uthori ty, because you had not directed any changes in the Ma[>' 

12 seventeenth contract? 

13 

14 

15 

16 

17 

A 

Q 

A 

Q 

A 

That was one change that I had directede 

You had directed? 

Yes, sir. 

And so you did authorize the writing? 

Yes, sir. To the best of my memory. 

18 Q All right. And I believe that you said that l'OU 

19 saw the response written by Mr. Wolver to that letter? 

20 A 

21 this letter. 

22 

23 

24 

25 

Q 

A 

Q 

A 

Is this the same letter? I don't recall seei1g 

You don't recall seeing that letter? 

No, sir. 

You didn't discuss it with Mr. Mcclung at all? 

I don't remember it. 
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POTTER - CROSS -208-

Q You don't remember it? 

A No, sir. 

Q He may have shown it to you? 

A He may have mentioned it to me in our convers -
from time to time, yes, sir. 

Q All right, you·now have an offer for fifty-

thousand dollars ($58,000.00) and according to this 

s letter from Mr. Wolver dated in July, all of your terms have 

9 been met with the exception of the closing date. What happened 

10 1between that date and August seventh when you contacted Mr. 

11 \Mcclung and told him you wanted out? 

12 I 
13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

TIMBERLAKE: I don't think that question corr ctly 

states the facts, Your Honor.. That letter 

doesn't set forth at all ••• 

ROBERTS: I'll rephrase the question. 

TIMBERLAKE: • • • that Mr .. Potter's terms 

have been agreed with. The five thousand dol ar 

($5,000.00) down payment ••• 

COURT: The closing date of the sale, and 

possession • • • I think there were other co 

ditions, and in fairness to this witness, yo 
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POTTER - CROSS -209-

1 sh~uld state those conditions. 

2 

3 Q Between the date of that letter from Mr. Wolver 
I 

4 ·and August the seventh, what happened between you and Mr. McC ung'? 

5 A I don't understand your question. 

6 Q Well, did you have any conversations with .Mre 

I 7 :Mcclung between that date in July and August seventh? 

8 A Yes, we did. Yes. That's when I a.uthorized 

9 
1 Bill to call off negotiations. 

10 Q And this was approximately what date? 

11 A That was on ••• I can't remember. It was 

12 prior to the seventh. 

13 
I 
j 

Q All right. And did Mr. McClung, at that time, 
I 

14 advise you that you had a good deal? 
I 

15 A I can't remember if that was brought up or no e 

16 Q Well, it seems to me that you and 

17 :from sometime in the late winter or early spring, when 
i 

18 went over to see the Robertses right up through August 
I 

19 :or August ten, had been pretty much unconcerned about the mo 
! 

20 etary arrangement between you and Mr. Mcclung? 
I 

21 A Yes, sir, it had been very loose. 

22 Q Very loose. Now, all of a sudden, within I 
I 

23 'believe you said a week or ten days of August the seventh, yo 
I 

24 and Mr • .Mcclung came to a financial arrangement? 
I 

25 A Yes, sir. 

----·-----------------~ 
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10 

11 

12 

13 

"" 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

j 
I 

Q 

A 

Q 

A 

Q 

POTTER ·- CROSS -210-

Did you have a falling-out? 

No, sir. 

Disagreement? 

No, sir. 

Did Mr. Mcclung want to go through with the 

transaction? 

A He stated that he felt bad about the situation; 

~d I realized that Billy was in a bind, but at that time I 

was the one that had the final decision to make. 

Q You heard him testify regarding his letter 
I 
addressed to Mr. Tilson on August seventh, with reference to 

' vyho was going to take title to this property. Did you and 

l'ilr· McClung have any discussion about that? 
I 

A Will yoti re-state the question, please? 

1 

Q Did you and Mr. McClung have any discussion 

that you can recall with regard to the statement that he read 
I 

at that point out of the letter of August seven to IVIr. Tilson, 

which says: 
I 

"Therefore, until you receive a listing signed 

by both Charley and myself, or however the property will be 

~itled when exercised by the option • II? . . . 
j 

j 

A I had no knowiedge of that letter. 

Q Why would Mr. Mcclung say something like that? 

A I have no idea. 

Q That's all, Mr. Potter. 
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McCJJUNG - RE-DIRECT -211-

1 Whereupon: 

2 

3 WILLIAitl B .. McCLUNG 

4 a Respondent, having been re-called, testified upon his con-

5 tinuing oath as follows: 

6 

7 R~-Direct Examination by Mr. T-imberlake: 

8 

9 Q Mr. Mcclung, you were in the Courtroom this 

10 morning when Mr. Tilson testified that on August the tenth, 

11 1972, he came to your office and discussed with you the lette , 

12 your letter of August the seventh terminating negotiations 

13 w.i th Mr. Macgurn? 

14 A Yes, sir, I was present. 

15 Q Do you recall Mr. Tilson stating that you ind·-

16 cated for him or wrote out for him the form of a proposed 

17 

18 

19 

20 

21 

22 

23 

24 

25 

telegram that he was going to have Macgurn send? 

A Yes, sir. 

Q Do you recall Mr. Tilson testifying that you, 

after giving this suggested language that you wrote out, sayi g 

that you stated that if Macgurn sent that telegram before he 

received the letter--or Mr. Wolver received your letter of 

August seventh--that there would be no way in the world that 

Charley Potter could get out of selling that property? 

A I recall Mr. Tilson testifying that. 
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McCLUNG - RE-DIRECT - -212-

1 Q Did you make a:n:y such statement to Mro Tilso11 ? 

2 A No, sir, I did not. 

3 Q Are you positive? 

4 A I am pos'itive. 

5 Q ·That's all. 

6 

.. 
7 - - - - - -
8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 
', 

22 

23 

24 

25 I 

_J 
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-216-

SPENCER: If Your Honor please, after consul a­

tion with Mr. Timberlake, counsel for the 

Respondent, we have agreed, subject to the 

approval of the Court, to have the record 

transcribed and submit memorandums to the 

and reserve argument on the record 

time, particularly in light of the lateness o 

the houre I request the Court's approval of thato 

TIMBERLAKE: I discussed that and I assented o 

.everything other than I wasn't aware that we 

had discussed having the record transcribede 

I'd like to consult my clients on that. I 

take it it would be at our joint expense? 

COURT: From what I have heard today, and fro 

my review of the record, the feeling is prett 

·----------------------------~ 
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-217-

strong in this case, and the opinion is 

divided, that I, at this time, it is my consi -

ered opinion that there, in all probability, 

may be an appeal, or an effort made to appeal 

So, with that in mind, I would recomment and 

suggest, and even direct, that a transcript o 

the testimony in the instance of this trial 

be transcribed and that there be three copies 

made, the cost to be divided evenly; or ulti­

mately let the costs, let the entire expense 

for the record, the transcript, be made a par 

of the costso 

------------------~ 
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EXHIBIT 1 

Filed January 22, 1974 

6T-19 Aerial Photos 2ff-172 and 174) 

45 
231 
276 Acres F.a.rl Roberts Farm 

Charles· A. Potter, Jr. 

William B. McClung 

to: see in house 

No Signs 

Price $60,000 Gross 

Financing that nru.st be Assumed 

$36,000 payable at $3,000/ 

Yr + interest at 6% 

over 12 year period 

Other financing available 

$9,000 at 7 1/2% with 

terms up to 10 years 

Brother· 

463-3629 Charles P. 
463-3639 

House - Maude WilheJm & Hallie Hostetter 

i 



EXHIBrr 2 

Filed January 22, 1974 

THIS AGREEIVJENT of sale made this 1st day of May 1972, ------
between Charles Potter, Jr. (hereinafter known as the seller) 

and Richard B. Macgurn of I.os Angeles, Calif. (hereinafter known as 

the buyer). 

WlTNESSE.rH: Th:tt for and in consideration of the sum of $3,000.00 

by cash in hand, paid, receipt of which is hereby acknowledged, the 

buyer agrees to buy and the seller agrees to sell for the sum of 

$ 58,ooo.oo all of that certain piece, parcel or lot of land 

described as follows, to-wit: the 276 acre farm, known as the Earl 

Robert's farm on both sides of Highway 251 approximately eight miles 

from Lexington, Rockbridge County, Virginia. No timber to be cut before 

settlement date. 

The purchase price to be paid as follows: $3,000.00 in trust with 

W. E. Tilson & Son, to be used in the purchase of $3,000.00 certificates 

of deposit from the Lynchburg Federal Savings and I.oan Assoc.,interest 

therefrom to be paid the buyer on settlement date, the balance of 

$55,000.00 to be pa.id as follows: $19,000.00 cash on settlement date, 

balance of $36,000.00 to be paid over a period of 12 years, $3,000.00 

annually plus interest at 6%, secured by first mortgage deed of trust. 

The seller agrees to convey the above property with a general 

warranty deed with the usual covenants of title; title insurance to 

be furnished by Lawyer's Title of Richmond; same to be prepared at the 

expense of the seller. Conveyance to be made subject to all recorded 

conditions and restrictions on the land herein described upon acceptance 

ii 



i 

I 
I 

by buJ. 
I 
' Ala.. taxes, insurance and rents are to be pro-rated as of date of 

deliver~ of deed , deed to be delivered and settlement. ma.de on or 

before I April 15, 19_73. 

Poksession upon settlement date 

If upon examination the sellers cannot convey a marketable title 

to the above property, the seller will at his expense cure the defect 

or def~ts appearing in the title. In the event the defect or defects 

cannot re cured within a reasonable period of tjme from and after the 

date tl1e deed is to be delivered, this agreements, at the option of 

the b4r, shall be come null and void, and the amount paid herewith 

by the luyer refunded to the buyer. 

Should any of the buildings on the real estate subject hereto be 

destro1ed or mater:ially damaged by fire or wind before the deed is 

delivJr.ed, this contract shall remain in full force and effect, and 

the p chase price shall be abated to the extent of the insurance 

paid tJe seller from the insurance policy or policies carried by the 

seller. The buyer may also protect his interest with additional 

insurance. 
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Mr. W. E. Tilson, Realtor 
South !Main Street 
Lexington, Virginia 

Dear l'fJr. Tilson: 

.EXHIBIT 3 

Filed January 22, 1974 

May 17, 1972 

Enclosed herewith you will find the Contract that Mr. MacGurn has 

signed' making an offer to Charles A. Potter, Jr., for the F.arl Roberts 

Farm i'Yl the Collierstown vicinity. As we discussed earlier, the sales 

price that Charles wanted out of the property was $60,000.00 with a 

closmg to be held within a reasonable time and with him to retain 

posses:sion until his crops were harvested next Spring. . However, he 

has agreed to reduce the price to $58,ooo.oo and have the closing on 

April 15, 1973, rather than at an earlier date, and in addition thereto, 

is agreeable to Mr. MacGurn receiving the interest on the money that is 

held in escrow between the date it is deposited and the date of settle­

ment. ; Due to the sale price in the amount of $58,000.00, the delayed 

length of closing and the fact the purchaser is a resident of California, 

Charles feels that the deposit in the nature of $3,000.00 is inadequate 

and thp.t Mr. MacGurn should certainly be willing to show his good faith 

by increasing this amount to $5,000.00. As stated above, he would 

receive the interest on this amount for the time it is held in escrow. 

Charles has been to my office on several occasions and discussed 

these rratters with me, and feels that the enclosed contracts are fair 

to the parties concerned and has assurred me that upon the contracts 

being returned signed by Mr. MacGurn and with the deposit made payable 
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to yo , he will execute the contracts. Since the contract aclrrlowledges 
I 

recei~t of the deposit, he feels they should be executed by Mr. MacGurn 

priorlto his signing them. As I am sure you are aware, in the event 

Charl s signed them first and ·something happened between the time they 

left ~ere and returned here from California, he would be in an awk­

ward bosition to deal with anyone else. 

s1lould you have any questions concerning this, do not hesitate to 

call f e, or if you wish, feel free to call Charles. 

With best wishes, I am 

cc: 'fharles A. Potter, Jr. 

WBMc/clh 

Sincerely yours, 

William B. Mcclung 
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J.Vlr>. Richard B. MacGurn 
625 sbuth Kingsley Drive 
Los A.!'1geles, California 90005 

Dear Dick: 
I 

EXHIBIT 4 

Filed January 22, 1974 

May 18, 1972 

I.am so very sorry it has taken so long to get this contract 

worke©. out however I hope the enclosed letter addressed to me from 
I 
' 

Attorpey William.B. McClung will meet ~Ti.th your approval and that 

you will not object to depositing $2,000.00 more with you getting 
I 

I 

interest therefrom. 

It is certainly nice to do business with people like you and I 
I 

trustiyou will call upon us for any favors we can do for you here, 
' 

in a business way or otherwise. We value friendship so much with 
I 
I 

peoplb like Dick MacGurn. 

Most Sincerely Yours, 

W. E. (Tex) Tilson 
I 

WEI1:M1 
! 

Enclosure 
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EXHIBrr 5 

Filed January 22, 1974 

AGREEMENT OF SALE 

THIS AGREEMENT OF SALE made and entered into this 1st 
I 

day of May, 1972, by and between CHARLES A. rorrER, JR., of Rockbridge 

Count~, Virginia, hereinafter referred to as Seller; RICHARD B. MACGURN 

of Lo$ Angeles, California, hereinafter referred to as Buyer; and W. E. 

TILSON, hereinafter referred to as Agent. 
I 

§§ W I T N E S S E T H §§ 

That for and in consideration of the surn of Five Thousand 

Dollars ($5,000.00) by cash in hand deposited with the Agent, the receipt 
i 

of which is hereby acknowledged, the Buyer agrees to buy and the Seller 
I 

agrees to sell for the surn of Fifty Eight Thousand Dollars ($58,000.00) 
' 

all of that certain tract or parcel of land situate and lying in 

BUFFAILO AND KERR'S CREEK MAGISTERIAL DISTRICTS of Rockbridge County, 

VirgiJia, in the vicinity commonly referred to as Collierstown, and 
I 

containing 276 acres, more or less, fronting on Secondary State Roads 

#672 ~nd #251, approximately 8 miles from Lexington. 

The purchase price to be paid as follows: 

$ 5,000.00 In Trust with W. E. Tilson, Agent, to be 
used in the purchase of $5,000.00 Certi­
ficate of Deposit from the Lynchburg Federal 
Savings and Loan Association 

$ 17,000.00 Cash on date of settlement 

$ 36,000.00 To be paid by the assumption of a loan 
payable over a twelve (12) year period 
at $3,000.00 per annum, plus interest on 
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the unpaid balance at 6% per annum secured 
by a First Lien of a Deed of Trust. 

The Seller agrees to convey the above-described real estate 

with ~rovements thereon, rights-of-way incident thereto and appur-

tenan¢es thereunto appertaining by Deed of General Warranty with the 

usuall, covenants of Title, the same to be prepared at the expense of 

the S; ller. Conveyance to be ma.de SUBJECT to recorded conditions 

and r~strictions which may affect the land herein described, and 

SUBJE;OT to the lien of a first deed of trust above-described. The 

Seller convenants that subject to the conditions herein referred to 

that the title to the property to be conveyed unto the Buyer can be 

insur~ by la.wyers Title Insurance Company of Richmond, Virginia. 

All taxes, insurance and interest payments are to be 

prora~ed as of the date of delivery of deed; the same to be delivered 
I 

arrl skttlement to be ma.de on or before April 15, 1973. The Buyer agrees 

and clvenants that he shall lease unto the Seller the real estate herein 

referred to from the date of April 15, 1973, unto the date of April 14, 

1974, for the sum of Eighteen Hundred Dollars ($1800.00), the same to 

be pa~d one-half (1/2) at the commencement of the lease period and 

one-half (1/2) six months from the commencement of such period. During 

the period of such lease the Seller shall maintain the property herein 

refer'fed to in a condition consistent with good horticultural practices. 

I . The Seller agrees to finish cutting cedar trees from the 

hill pn the south side of Secondary State Road #25L 
' , 

If upon examination of the title the Seller cannot convey a 

marketable title to the above property subject to the aforestated 

condi~ions, the Seller will at his expense cure the defect or defects 
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appearing in the title and in the event the defect or defects cannot 

be cured within a reasonable period of time this Agreement, at the 

option' or the Buyer, shall become null and void and the amount paid 

herewith by the Buyer shall be refunded to the Buyer. 

It is understood by the parties hereto that time is of the 

essence in this contract and that failure to perf orrn on or before 
\ 

the da~e herein set forth for settlement, unless the same shall be 

caused1 by a valid defect in title or by some fault of the Seller, the 

money ~o deposited with the Agent shall be forfeitted unto the Seller. 

The Seller acknowledges that W. E. Tilson is the sole pro­

cUrTing cause of this Contract and as the result thereof is entitled 

to a c~rmnission to be paid by the Seller upon the closing of the sale 

herein referred to upon the terms and conditions above set forth. 

The Seller agrees and covenants to obtain fire insurance 

upon the buildings on the aforedescribed real estate and that should 

any of the buildings subject hereto be destroyed or materially damaged 

by rite before the deed is delivered, this Contract sh:!.11 rennin in 

full force and effect and the purchase price shall be abated to the 

extentj of the insurance paid to the Seller from such policy or policies. 

This Contract shall be binding upon and enure to the benefit 

of the heirs, assigns or personal representatives of the parties 

hereto. 
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EXHIBIT 6 

Filed January 22, 1974 

ESCROW AGREEMENr 

I 
THIS ESCROW AGREEMENr made and entered into this 1st day 

of Ma.Yi, 1972, by and between CHARLES A. POITER, hereinafter referred 
i 

to as /Seller; W. E. TILSON, hereinafter referred to as Agent; and 

Rrcrr.Jn B. MACGURN, hereinafter referred to as Buyer. 
I 
' 
I §§ W I T N E S S E T H §§ 

I I Th:tt whereas, by sales Contract of even date herewith the 

Buyerlhas deposited with the Agent the sum of Five Thousand Dollars 
I 

($5,0~0.00) to be applied toward the purchase price of certain real 
I 

estat~ which is described in such Sales Contract; and, whereas, 
i 

accor~ing to the terms and provisions of such Sales Contract the 

aforerhentioned sum is to be deposited in The Lynchburg Federal Savings 
! 

arrl Leban Association of Lexington, Virginia; and whereas, it is agreed 
I 

by th$ parties hereto that the interest on such money shall be paid 
I . 

unto the Buyer; and whereas, it is agreed that such funds shall be 
I 

deposited in the name of W. E. Tilson, Escrow Agent for Richard B. 
I 

JVJacGUJ,cln and Charles A. Potter, Jr.,; and whereas, the Agent agrees 
I 

that at the time of settlement he shall pay such funds unto the Seller 
I . 

as pafot payment for the real estate the subject of the aforesaid Sales 
I 
I 

Contr~ct, or in the event marketable title cannot be delivered, return 

the sbe unto the Buyer, or in the event the Buyer fails to perform the 
I 

oblig~tions incurred under such Contract, pay such sum unto the Seller 
I 

to cotripensate him fbr the 
i 

breaches such Contract. 
I 
I 
I 

losses incurred in the event the Buyer 
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EXHIBIT 7 

Filed January 22, 1974 

MEMO OF AGREEMENT 

THIS AGREElVJENT made and entered into this 1st day of May, 

1972, :by and between CHARLES A. POITER, JR., hereinafter referred to 

as Seller; and W. E. TIT.SON, hereinafter referred to as Agent. 

§§ W I T N E S S E T H §§ 

Whereas by Sales Contract of even date herewith by and 

between the Seller and Richard B. MacGurn, the Seller has agreed to 

sell ~to the said Richard B. MacGurn a 276 acre farm corrmonly lmown 

as the Earl Roberts Farm in Rockbridge County, Virginia, and has 
I 

agree<;l to pay unto the Agent a real estate corrmission for procurring 

a Contract on the said property, the parties hereto do hereby Agree 

and Covenant as follows: 

1. That upon settlement of the sale heretofore ref erred 

to in. accordance with the terms and conditions of such Contract, the 
I 

Seller will pay unto the Agent the stun of Five Thousand Eight Hundred 

Dollars ($5,800.00) representing Ten Per Cent (10%) of the sale price 

of such property. 

2. The Agent shall pay unto the said Richard B~ MacGurn the 

stun of Four Hundred Dollars ($400.00) which represents a portion of the 

rent to be paid by the Seller unto the said Richard B. MacGurn for 

a one year lease corrmencing on April 15, 1973, and ending on April 14, 

1974. 
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Mr. W .. E. Tilson 
W. E. !Tilson and Son 
Box 1156 
Lexinel;ton, Virginia 24450 

EXHIBrr 8 

Filed January 22, 1974 

June 8, 1972 

Eugene L. Wolver, Jr. 

Re: Richard B. Macgurn - Charles A. Potter, Jr. 
Agreement of Sale 

Dear I1'Ir. Tilson: 

is legal counsel for Richard B. Macgurn, we have reviewed with 

him the proposed contract of purchase by and between he and your 

princ~pal Charles A. Potter, Jr. After reviewing the proposed agree­

ment rf purchase and the accompanying letter of seller's attorney, 

Mr. lilliam B. McClung, we find both to be in variance with our client's 

under.standing as follows: 

1. He will not pay more than $3,000.00 down.payment; 

2. He did not desire that the escrow close in April of 

1973. Quite to the contrary, he is willing to have 

the escrow closed immediately. Delay in closing of 

escrow seemingly is the seller's wish and desire and, 

predicted upon the delay o~ escrow, seller seeks an 

increase in the amount of do11m payment. This reasoning 

position is untenable and unacceptable. 

3. Our client would prefer to take possession immedi-

ately and not rent the property. He did indicate 

willingness to lease the property to the seller for 

one year at $1,800.00. I candidly feel this was 
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foolish inas!Tillch as the costs of ownership (i.e. interest, 

truces, etc.) exceed that sum. Having indicated this, he 

is willing to stand by his comnitment provided that the 

seller remains comnitted to those items which were in 

our client's understanding; and 

4. Our client desires no cedar trees cut. Our client agreed 

and desires that the brush be cleared by seller but not 

destruction or removal of what is, in his opinion, valu-

able timberland and certainly aesthetically pleasing. 

If the above is not acceptable to the seller, kindly consider the 

matter closed and our client's offer withdrawn and return to our client 
I 

the mbney heretofore deposited with you~-to wit, the sum of $3,000.00. 

ie have enclosed for your convenience a copy of this letter which 

you roly forward to the seller's attorney if you so choose. 

~sting that we nay anticipate your prompt reply, we are, 

Very f ruly yours, 

WOLVEJR and WOLVER 
I 

By 

ELWJ~:djc 
Enclosure 

cc: 

I 
I 
I 
I 
I 
! 
i 

Mr. Richard B. Macgurn 
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EXHIBIT 9 

Eugene L. Wolver, Jr., Esquire 
Wolver & Wolver, Attorneys at Law 
Suite 715 Walker P. Story Building 
610 South Broadway 
Los Angles, California 90014 

Dear ~vrr. Wol ver: 

Filed January 22, 1974 

July 6, 1972 

Re: Richard B. Mac gum and 
Charles A. Potter, Jr. 
Agreement of Sale 

W. E. Tilson has brought me a copy of your letter of June 8, 1972, 

addressed to him with reference to the above captioned matter. There 

has been some confusion in this matter as it was the seller's desire 

in seiling this property to retain possession of it until he had 

harve9ted his crops and sold the cattle he had on the property. This 

was a condition of sale rather than a request of the seller subsequent 

to th~ sale. 

After reading your letter and talking with the seller I believe 

that we can work out the following: 

l. The settlement will be held on October 15, 1972. 

2. Mr. Potter will lease the property from Mr. Macgurn for a 

period of one year from October 15, 1972, to October 14, 1973, for 

the sum of $1800. 

3. Brush will be cleared by Mr. Potter during the interim period 

prior to settlement and during his lease period which is consistent 

with good horticultural practices. The cedar trees referred to earlier 
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are those less than 10 feet in heighth found in pasture areas which are I -. -
customarily a nuisance to horticultural uses to the land. IVIr. Potter 

realiJes that he is not to cut any marketable timber and will not do 

so. j 
f .this is satisfactory with your client please advise me. 

Jith best wishes I am, 

Sincerely yours, 

William B. McClung 

WPM/~ 
c.c. pharles A. Potter, Jr. 

w. E. Tilson 
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William B. McClWlg 
Attorney at Law 
Lexington, Virginia 

EXHIBIT 10 

Filed January 22, 1974 

July 21, 1972 

Eugene L. Wolver, Jr. 

Re: iRichard B. Macgurn & Charles A. Potter, Jr • 
.Agreement of Sale 

Dear;Sir: 
I 

This is to acknowledge the receipt of your letter of July 6, 1972. 

I have discussed its contents with our client, who advises me that 

inasmuch as your client had originally desired a closing or settlement 

date of April 15, and since he had not heard to the contrary, he made 

his J?lans accordingly. Therefore we wish that the settlement date 

be as contracted and agreed upon, i.e. April 15, 1973. In all other 

resp~cts your letter is satisfactory. Trusting that this will suffice 

for ~our purposes and enclosing for your convenience an additional 

copy of this letter for forwarding to your client if so desired. 

We remain, 

Very truly yours, 

WOLVER and WOLVER 

by 

ELWJr:amm 
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EXHIBIT 11 

Filed January 22, 1974 

August 7, 1972 

Mr. W. E. Tilson 
c/o W. E. Tilson & Sons Realtors 
South Main Street 
Lexington, Virginia 

Re: Richard B. Macgurn and Charles A. Potter, Jr. · 
Agreement of Sale 

Dear Tex: 

Enclosed herewith is a letter that I received from the attorney 

for J'i'.fr>. Macgurn and my reply for Charley. I am afraid that what has 

happened here is that when it looked like we were going to get 

the price that Charley and I agreed to take, that Charley suddenly 

decided that he'd be better off to try to hold onto the property rather 

than buying it and selling it as we had agreed upon. It appears to me 

that Macgurn's variance is of not a great a nature to get around if 

Charley were going to live up to what he had originally told me he 

was doing. This matter has been embarr3.ssing to me, personally, 

since Charley did not act in good faith with me and has rrade it look 

like I have misled you. 

Therefore, until you receive a listing signed by both Charley 

and myself, or however the property will be titled when exercised by 

the options, please do not do any more work on selling it or showing 

it. 

With kind personal regards, I am 

Sincerely yours, 

Enc. William B. McClung 
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Eugene L. Wolver, Jr., Esquire 
Wolver and Wolver 
Attorheys at Law 
Suite 200 Van Nuys Building 
210 West Seventh Street 
Los Arngeles, California 90014 

I 

EXHIBIT 12 

Filed January 22, 1974 

August 7, 1972 

iJ1E: Richard B. Macgurn and Charles A. Potter, Jr. 
Agreement of Sale 

Dear 'Mr. Wolver: 

'.I have and thank you for your letter of July 21, 1972, with 

reference to the above-captioned matter. Since you're client neither 

wishes to settle this matter as proposed in my last letter at an 

earl+er date, or increase his deposit here in accordance with the 

prop0sed contract that I forwarded to you, Charles A. Potter, Jr., 

has declined to accept his offer of $58,000.00 for the subject property. 

With best wishes, I am 

cc: W. E. Tilson 
c/o W. E. Tilson & Sons 

' S. Main Street 
Lexington, Virginia 

WBMc/clh 

Sincerely yours, 

William B. McClung 

xviii 



To: W. E. Tilson, Realtor 

Lexington, Va. 

EXHIBIT 13 

Filed January 22, 1974 

!This is to inform ;you that I have executed the contracts 

forwarded by Ch:i.rles Potter, Jr. pertaining to the Roberts Farm at 
I 

Collierstown, Virginia, and am forwarding a check for $2,000 to be 

added to the escrow Account. Thus, I am accepting his original 

counteroffer as forwarded to me and am returning the same to you 

for his signature. 

/SI MacGurn 
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EXHIBrr 14 

WU AGT LEX 

RUA04'5(1226)(1-012055C223)PD 08/10/72 1225 

res lPMLSI.G LSA 

Filed January 22, 1974 

707C 00431 G EW PDF TDL HIDDEN HILLS CALIF 10 919A PDT 

PMS W E TILLSON, REALTOR, PHOt\lE AND DIR 

LEXINGTON VIG 

THIS IS TO INFORM YOU I HAVE EXECUTED THE CONTRACTS FORWARDED BY 

CHARLES POITER JR PERrAINING TO THE ROBERTS FARM AT COLLIERSTOWN 

VIRGINIA AND AM FORWARDING A CHECK FOR 2000.00 TO BE ADDED TO THE 

ESCROW ACCOUNT THUS I AM ACCEPrD~G h'IS ORIGINAL COUNTER OFFER AS 

FORWARDED TO ME AND AS EXPLAINED IN HIS ATI'ORNEYS LEITER OF JULY 6 

1972 AND AM REI'URNING THE SAME FOR HIS SIGNATURE 

RICHARD B. MACGURN. 

2000.00 6 1972 
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