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AMENDED BIII OF COMPLATNT

Filed May 29, 1973

N

TO THE HONORABLE PAUL A. HOLSTEIN, JUDGE OF THE SAID COURT:

Comes now your Complainant, W. B. Chittum, Sheriff of Rockbridge

Countﬁ, Virginia, Personal Representative of the Estate of Richard B.

Macgurn, Fbr his Amended Bill of Complaint herein and says that your
compl%inant, W. B. Chittum,'Sheriff of Rockridge County, Personal
Repre$entative of the Estate of Richard B. Macgurn, hereby respectfully
moveslthis Honorable Court for the Specific Performance of the herein-
afterfdescribed-contract by the respondent, Charles A. Pottef, Jr,;

and f%rther prays for damages in the sum of TEN THOUSAND ('$10,000.00)
Dollaﬁs agalinst the respondent, Charles A. Potter, Jr.,; your complain-~
ant f%rther respectfully prays that should your Honor deny the remedy
of Sp%cific Performance, that the Chancellor continue His equity juris-
dictién and award your complainant Judgment against the defendant,
Charles A. Potter, Jr., in the sum of FIFTY THOUSAND ($50,000.00) Dollars
whichlrelief and sum or sums of money are justly due and owing your _
compléinant by reason of and your complainaht would respectfully repre—

sent unto your Honor the following facts and circumstances:

_ (1) That your complainant,.duly qualified as the Personal
Repre%entative of the Estate of the said Richard B. Macgurn, deceased,
in th; Circuit Court of Rockbridge County on April 5, 1973, as will
appea% from the Qualification Certificate attached hereto and marked
Exhibit "A". |

i, (2) That on or about May 17, 1972, the respondent, Charles

A. Po%ter, Jr., did by and through his attorney, William B. McClung,




make an offer in writing and signed by his said attorney to Richard B.
Macguﬁn for the sale of certaln real estate located in Rockbridge

County, Virginia, and more particularly described as follows:

Tract 1 - All of that certain tract or parcel
of land with rights of way incident thereto,
appurtenances thereunto appertaining and im-

. provements thereon, containing 45 and 8/100
acres arnd known as the Sanford Farm, situate
ard lying on the southwestern side of Colliers
Creek in BUFFALO MAGISTERIAL DISTRICT of
Rockbridge County, Virginia, and bounded by
the lands now or formerly owned by the heirs
of H. R. Coleman, Sr., deceased, and others,
and being a portion of that same real estate

: acquired by Charles A. Potter, Jr., by deed of

) Earl B. and Winifred B. Roberts, dated September

‘ 14, 1972, and of record in the Clerk's Office
of the Circuit Court of Rockbridge County, in
DEED BOOK 329 at Page 79.

Tract 2 — A1l of that tract of land commonly
known as the A. F. Black Homeplace adjoining
the lands of the late H. R. Coleman and others
in BUFFALO MAGISTERIAL DISTRICT of Rockbridge
County, Virginia, and being referred to in the

i Will of the said A. F. Black which is recorded

! in the Clerk's Office of the Circuit Court of
Rockbridge County, Virginia, in WILL BOOK 61
at Page 380 as containing 275 acres, but esti-
mated to contain 225 acres, and being assessed
on the Land Books for Rockbridge County, in the
year 1971 as containing 231 acres and being a
portion of that same real estate acquired by
Charles A. Potter, Jr., by deed of Earl B. arnd

| Winifred B. Roberts, dated September 14, 1972,
ard of record in the Clerk's Office of the
Circuit Court of Rockbridge County, in DEED
BOOK 329 at Page T79.

(3) Trat subsequent to the aforesaid offer, negotiations
were conducted between Mr. Charles A. Potter, Jr., and the said Richard
B. Matgurn through the summer of 1972: That by letter of July 6, 1972,
the rLSpondent, William B. MeClung, as attorney for Charles A, Potter,

Jr., placed additional conditions upon the contract as a counter offer.
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(1) Thmat further negotiations regarding the settlement

date for the Closing of the contract for the sale of the real estate
sued upon herein transpired during the latter part of July, 1972.
| (5) That on or about August 10, 1972, the respondent,

|

Charles A. Potter, Jr., by and through his attorney and agent, William
l
B. Mb@lung, and his agent, William E. Tilson, renewed his counter offer

of Ma% 17, 1972, as explained in the aforementioned letter of his attor—
ney, William B. McClung, dated July 6, 1972; that the said agents of
the r?spondent Charles A. Potter, Jr., specifically instructed the said
Richaﬁd B. Macgurn of the manner and wording of an acceptance of the
said éontract.

(6) That in strict compliance with the instructions of the
sald attorney and agents of the respondent;Charles A. Potter, Jr., the
sald Richard B. Macgurn did, by telegram dated August 10, 1972, accept
the offer of the said Charles A. Potter, Jr.

(7) That this contract for the sale of real estate is in

f

'

writing and all of the terms and conditions thereof are certain and

the said contract is signed by the agent of the said Charles A. Potter,
Jr.
(8) That the consideration for the conveyance of the afore-

said feal estate according to the terms of the contract was FIFTY EIGHT

THOUS$ND ($58,000.00) Dollars.

{ (9) That subsequent to August 10, 1972, and at all times
subsequent thereto during the lifetime of the said Richard B. Macgurn,
the said Richard B. Macgurn was ready, willing and able to perform the
said contract in all respects and did so advise the sald Charles A.

Potter, Jr., and his agents.
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(10) That your complainant, W. B. Chittum, Sheriff of

Rockbﬁidge County, Virginia, Personal Representative of the Estate of
Richard B. Macgurn for assets in the State of Virginia and Eugene L.
Wolver, Personal Representative of the Estate of Richard B. Macgurn

for Assets in the State of California, have at all times, since the

death?of Richard B. Macgurn, been ready, willing and able and do hereby
offerlto specifically perform the aforesaid contract in all respects
according to the terms thereof; and the respondent, Charles A. Potter,
Jr., has been so advised.

(11) That the respondent, Charles A.Potter, Jr., is the

owner ' of record of the aforesaid real estate which he acquired by deed
of Earl D. Roberts and Winifred B. Roberts of record in the Clerk's

Officé of the Circuit Court of Rockbridge County, in DEED BOOK 329

|

at Page T79.

| (12) That the respondent, William B. McClung, Trustee,
is the Trustee in a certain Deed of Trust, Dated 14, September, 1972,
and r#corded in DEFD BOOK 329 at Page 82 in the aforesaid Clerk's

] _ .
Offic%, wherein the real estate which is the subject matter of this
suit %as conveyed to the said trustee to secure the payment of the
sum of THIRTY SIX THOUSAND ($36,000.00) Dollars to the respondents,
Farl b. Roberts or Winifred B. Roberts, or the survivor who are the
holders of the said note and respordents hereto, and they are proper
parti%s hereto.

(13) That the respondent, William B. McClung, Trustee, is

the trustee in a certain Deed of Trust, recorded in DEED BOOK 329 at

Page |85 in the aforesaid Clerk's Office, wherein the real estate which

is the subject of this cause was conveyed to the said trustee in trust
t

|




to secgure the payment of the sum of NINE THOUSAND ($9,000.00) Dollars
to th% holder of a promissory note of eveﬁ date with the said Deed of
Trustlbeing made payable to the order of bearer and he 1s a proper
party |hereto.

(14) That the said William B. McClung, is the holder of the
note éescribed in Paragraph No. 13 and is a proper party hereto.

| (15) That the respondent, Charles A. Potter, Jr., has at

all times, since the contract was entered into, refused to comply

with the terms of the said contract; has refused to go to settlement;
has r%fused to convey the aforesaid real estate to your complainant
and céntinues to refuse to do so notwithstanding your complainant's
many requests for the said respondent's performance and the expression
of your complainant's willingness to specifically perform the said
contréct.

i (16) That as a result of the refusal of the respondent,
Charles A. Potteb, Jf., to perform the contract sued upon herein,
your complainant has suffered damages for the delay of the conveyance
of thé said real estate and.other costs incurred as é direct result of

the breach of contract by the respondent, Charles A. Potter, Jr., as

set ferth herein.

WHEREFORE, your complainant, W. B. Chittum, Sheriff of

Rockbyidge County, Virginia, Personal Representative of the Estate of
Richa#d B. Macgurn, hereby respectfully prays that this Honorable
Court|compel the respondent, Charles A. Potter, Jr., to specifically
perfon the aforesaid contract and to convey the real estate heretofore
descr@bed herein to your complainant; that this Honorable Court deter-

mine Fhe interests of the parties in and to the sald real estate; that
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of all
given

provigc

damage

Honor Order the disbursement of proceeds of sale in the satisfaction

. liens against the said real estate; that your compiainant be
a General Warranty Deed, free from any and all encumbrances not
led in the aforesaid contract, and that your complainant be awarded

s and Judgment against‘the respondent, Charles A. Potter, Jr., in

the sum of TEN THOUSAND ($10,000.00) Dollars for the Breach of Contract

set forth herein.

Your complainant, further respectfully prays that should

this Honorable Court hold that the remedy of Specific Performance is

not ax
the re
($50,
incurz

breact

real

(

E

railable to your complainant, he be awarded a Judgment against
>spondent, Charles A. Potter, Jr., in the sum of FIFTY THOUSAND
)00.00) Dollars as a result of the costs, expenses and damages
'ed by your complainant as a direct résult of the respondent's
1 and as a result of the appreciation in value of the aforesaid

oroperty and the loss of the benefit of the bargain that your

complainant would have enjoyed had the contract been performed according

to its

your

shall

your

date.

C

C

¥

5 terms and conditions;

.And your complainant further prays that your Honor grant unto
omplainant such other relief as unto your Honor and in Equity
seem meet together with his costs in this behalf expended, as

omplainant will ever pray.

LETTER OF THE HONOCRABLE PAUL A. HOLSTEIN, JUDGE
DATED JUNE 14, 1974
ADDRESSED TO ALL COUNSEL OF RECORD

Filed June 14, 1974
ith thié letter you will find a copy of a decree entered this
Your attention is invited to the facts found to be established
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and supported by the evidence as set fofth in the decree.

This suit is to compel specific performance of a contract to sell
and convey certain real estate known as the "Earl Robert's Farm", and
the burden is on the complainant to establish the contract.

?here is no presumption of a contract, and the making of the con-
:

tract or the representations on which the COntract is based must be

restab%ished by a preponderance of the evidence. The burden of proof to
'estabiish the existence of a contract is upon the party alleging a
breach thereof. It is also held that the burden of proof that a propo-
sal to sell land has been accepted rests upon the party claiming to have
accepted the same.

To constitute a contract there must be an offer and also an accept-

ance. | That is, an offer, to become a binding contract between the par-

ties, ;must be accepted. The’acceptance is always required to be identi-
cal with the offer, or there is no meeting of minds and no agreement. A
party to whom the offer of contract'is made must either accept 1t wholly ‘
or reject 1t wholly. A propositlon to accept on termskvarying from those
bffefed is a rejection of the offer.

| f find that the cdmplainant has failed to establish the existence

of a contract by and between Charles A. Potter, Jr. and the late Richard
B. Macgurn.

From May 1,1972 to August 7, 1972 Potter's offer to sell the subject
prope}ty on certain terms and conditions remained unaécepted. It is
settled law that an offer may be withdrawn at any time before its accept-
ance.: In other words, an offer unaccepted Qreates no rights and is not

binding upon the party making it, hence it follows that it may be revoked

at any time before acceptance. I find that Potter had the right to

Ta




revoke his unaccepted offer on August 7, 1972 through his attorney and
agent, William B. McClung.

Counsel for the complainant argue that the acceptance of Potter's

offer of July 6, 1972 wired by Macgurn on August 10, 1972 established
a bin&ing contract. I do not agree.

f find that the acceptance wired by Macgurn on August 10, 1972
was 1$effectual and not binding on Potter, for the reason that a party
cannot accept an offer which has been withdrawn or which he has already
rejected. The evidence clearly supports this finding:

On July 21, 1972 Macgurn, through his attorney

and agent, Eugene L. Wolver, rejected Potter's offer
of July 6, 1972 made through his attorney and agent,
NMeClung; and

| On August 7, 1972 Potter, through his attorney

and agent, McClung, withdrew or revoked Potter's offer
to sell the subject property; and

f On August 10, 1972, prior to Macgurn wiring
acceptance, Potter s revocation was commnicated
by W. E. Tilson, agent for Potter, to Wolver,
agent for Macgurn, and with the unauthorized
suggestlon that Macgurn wire acceptance in the
words and form of a telegram drafted by McClung.

¥our attention is invited especially to the testimony of Eugene L.

wo1vef as it appears on Page 116 of the transcript.
|
By Wolver: "Your Honor,Mr. Tilson advised me
that a—or stated to me—that a letter either was in
the mail or shortly would be in the mail, a letter
by Mr. McClung. The letter Mr. Tilson descrlbed is

one which was rejecting the offer or withdrawing
the offer."

- By the Court: "And the purpose, then,of
he telegram was to accept before receipt of
ejection letter?"

By Wolver: "Exactly, Your Honor."

{
T
|
:
l 8a
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This testimony clearly establishes Potter's withdrawal or revoca-

tion gf his offer to sell and was communicated to'Macgurn prior to

wiriné his acceptance.

According to the law and the evidence in this case, it is my

plainant.

i
and dg
filed

estate

_ judgmént that this suit should be dismissed at the costs of the com-

DECREE

Filed June 14, 1974
"his cause, which has been regularly matured, sét for hearing
cketed, came on this day to be heard upon the bill of complaint
in the name of Fugene L. Wolver, personal representative of the

> of Richard B. Macgurn; the answer of the respordents, Earl D.

Robertis and Winifred B. Roberts; the motion of the respordents, Charles

A. Potter, Jr. and William B. McClung, to dismiss the sult on the

grourd that the said Fugene L. Wolver, the complainant, is a non-resident;

the oider overruling the motion to dismiss and permitting an amended

bill of complaint to be filed; the Clerk's certificate of appointment of

w. B.

| _
Chittum, Sheriff of Rockbridge County, as administrator of the

estate of Richard B. Macgurn, who died August 30, 1972; and

Upon the amended bill of complaint filed in the name of W. B.

Chittum, Sheriff of Rockbridge County, Virginia, representative of

the estate of Richard B. Macgurn; the demurrer of the respondents,

Charles A. Potter, Jr. and William B. McClung, to the amended bill of

complaint; the decree sustaining the demurrer and striking the claim
r

of thé complainant for $50,000.00 alternative damages; the exhibits

filed

with the amended bill of complaint; the answer of the respondents,
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Charles A. Potter, Jr., and William B. McClung, to the amended bill

of complaint; and

ﬁpon the motion of the respondents, Charles A. Potter, Jr., and
William B. McClung, for summary judgment and a dismissal of the suit;
the memorandum filed by the complainant in opposition to the motion
for summary judgment; the decree overruling the motion for summary
Judgment; the discovery depositions of William B. McClung, W. E. Tilson
and Charles A. Potter, jr.; and

Upon the testimony of James A. Tilson, W. E. Tilson, and Eugene L;
Wolver, Charles A. Potter, Jr. and William B. McClung heard ore tenus
on January 22, 1974; the transcript of evidence and incidents of trial
recorded January 22, 1974; the memorandum of argument submitted by
counsel for the complainant and filed March 5, 1974; the memorandum
of argument submitted by counsel for the respondents, Charles A. Potter,
Jr. and William B. MCClung, and filed April 3, 1974; and the reply
memorandum of argument submitted by counsel for the complainant and
filed April 2, 1974.

UPON CONSIDERATION THERECF AND IT APPEARING TO THE COURT THEREFROM
AS FOLLOWS: |

| I.

Thié 1s a suit to compel specific performance of a contract to
sell and convey certain real estate known as the "Earl Robert's faszf
consisting of approximately 271 acres, situate and being in the Buffalo
Magisterial District of Rockbridge County, Virginia.-

| IT. »
On March 10, 1972 the respondent, Charles A. Potter, Jr., acquired

an option in writing to purchase the subject real estate from the
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respondents, Earl D. Roberts and Winifred B. Roberts, for the sum of

$Nl,0®0.00§ This document was prepared by the respondent, William B.
McClung, as the attorney for Potter.
ITT.

$ometime prior to May 1, 1972 McClung, as agent for Potter and
with the authorization and direction of Potter, listed the farm for
sale with the realty firm of W. E. Tilson and Son for the sum of
$60,000. 00 subject to a realtor's commission of ten percent. After
having been shown the farm and the boundaries thereof by Potter, W. E.
Tilson, as agent for Potter, showed it to Richard B. Macgurn, a prospec—
tive buyer and a resident of California. On May 1, 1972 Macgurn signed
and submitted a written offer on a sales contract form provided by
Tilson to pay $58,000.00 for the property, $3,000.00 of which was to be
a down payment and held in escrow.

| .

Macgurn's offer was submitted to Potter who then requested McClung
to prepare a contract agreeeing to accept $58,000.00 for the property
but rejecting the offer to deposit $3,000.00 as a down payment, and
in lieu thereof demanding a deposit of $5,000.00; and further providing
for the lease of the farm to Potter from April 15, 1973 to April 14, 1974
for the sum of $1,800.00. This unsigned contract was mailed by McClung
to Tilson with his letter of May 17; 1972,'which was forwarded by
Tilson to Macgurn on May 18, 1972.

V.

By letter of June 8, 1972 written by E. L. Wolver, as attornéy

for Micgurn, to Tilson, Macgurn rejected'the offer of Potter as proposed

in the unsigned contract and in McClung's letter of May 17, 1972.

1la



) IV.

On July 6, 1972 McClung, in response to Wolver's letter of June 8,
1972, proposed a settlement date of October 15, 1972 with a one year
lease! to Potter for the sum of $1,800.00. By letter of July 21, 1972
Wolver advised McClung that Macgurn would not agree to the settlement
date of October 15, 1972 but desired a closing or settlement date of
Aprili15, 1973.

VII.

Pursuant to Potter's direction McClung advised Wolver by-letter
written and mailed August 7, 1972 that Potter declined to accept

Macgurn's offer of $58,000.00 for the subject property.

?n the same date McClung advised Tilson by letter to discontinue
his e%forts to sell the property. A copy of McClung's lefter to Wolver
accomﬁanied MeClung's lettef to Tilson. |

én August 10, 1972 Tilson telephoned Wolver and advised him that a
letter was in the mail from McClung revoking Potter's offer to accept
$58,000.00 for the subject property; and advised him further to have
Macgurn wire acceptance of Potter's offer in the wording and.form
drafted by McClung.

Bursuant to Tilson's telephone conversation with Wolver, Macgurn
wired acceptance'on August 10, 1972. |
VIIT.

'he respondent, Charles A. Potter, Jr. is now the owner of the

=]

subject real estate, having acquired title by deed from the respondents,

Earl D. Roberts and Winifred B. Roberts, dated September 14, 1972 and

recorded in the Clerk's office of this Court in deed book 329, page 79.
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BY THE

THE COURT FINDS THAT THESE FACTS ARE ESTABLISHED AND SUPPORTED

EVIDENCE.

It 1is therefore ADJUDGED, ORDERED and DECREED as follows:

-~ A,

The respondent, William B. McClung, was the attorney and duly

authoﬁized agent of the respondent, Charles A. Potter, Jr. in the

propoéed sale of the subject real estate, the "Earl Robert's Farm";

and
W

Potter

. E. Tilson was also a duly authorized agent of Charles A.

s Jr. 1In the proposed sale of the subject real estate; and

Eugene L.Wolver, Jr. was the attorney and duly authorized agent

of Ri%hard B. Macgurn in the proposed purchase of the subject real

estaté

i

B.

ﬁhe written offer submitted by Richard B. Macgurn on May 1, 1972

to purichase the subject property for $58,000.00vof which $3,000.00 was

to be deposited and held in escrow, was rejected by McClung, as agent

for Potter, by letter of May 17, 1972; and

g

otter's offer through his agent, McClung, to accept a deposit

of $5,/000.00 and a lease of the property from April 15, 1973 to April

14, 1974 for the sum of $1,800.00 was rejected on June 8, 1972 by

Wolver), as attorney and agent for Macgurn; and

Pptter's offer ofrJuly 6, 1972, through his agent, McClung, suggest-

ing a settlement date of October 15, 1972, with a one year lease, was

rejected by Macgurn.

C.

begurn's acceptance of Potter's offer of July 6, 1972 was ineffectual

13a




and not binding on Potter, for the reasons that the acceptance was
wiredion August 10, 1972 after Potter's revocation of his offer to

sell had been communicated to Macgurn through his agent, Wolver; that

the acceptance was wired at the unauthorized suggestion of Potter's
agenté; and that Potter's offer of July 6, 1972, through his agent,
McClung, had been rejected on July 21, 1972 by Macgurn through his

agentl Wolver.

|
Ny

The evidence fails to establish an existing contract between

1
Charl@s A. Potter, Jr. and Richard B. Macgurn for the sale and

D.

purch%se of the subject real estate, the "Earl Robert's farm"; and
this Suit to compel the specific performance of such contract be and
the same is hereby dismissed at the costs of the complainant; and

it is further ORDERED that this cause be stricken from the docket
and placed among the decided causes of this Court. |
’ Entered June 14, 1974

NOTICE OF APPEAL
AND_
ASSIGNMENTS OF ERROR

Filed July 15, 1974

W. B. Chittum, Sheriff of Rockbridge County, Representative of
the Egtate of Richard B. Macgurn, does hereby give his Notice of Appeal
in th%s cause and will apply for a writ of error. In support thereof,
the fSllowing errors are assigned:

1.- The decision of the Court is contrary to the law and
evideﬂce in the case.
2. The Court erred in not finding that the respondent,

}

Willidm B. MeClung, was a joint venturer with the other defendant,

1l4a




Charles A.Potter, Jr., with the authority to bind Charles A. Potter, Jr.,

to a valid contract for the sale and purchase of a tract of real estate,
which iis the subject matter of this cause.

3. The Court erred in failing to find in the alternative
that the resporndent, Willigm B. McClung, was acting as counsel for the
other [respondent, Charles.A. Potter, Jr., and in such capacity had the
authority to bind Charles A.Potter, Jr., to a valid contract for the
sale and purchase of the subjéct real estafe.

4, That the Court erred in finding that there was no valid
offer |and acceptance in writing signed by the party to be charged thereby
or his agent.

A ﬁranscript of the record already has been prepared and is filled

with the other papers in this cause.

EXCERPTS FROM THE TESTIMONY
TAKEN BY DISCOVERY DEPOSTTIONS

Filed December 11, 1973

W. E. TTILSON

|
<1)

Q. The question i'm asking you is "Did Mr. McClung ever tell you
the nmature or extent of his interest or ownership in this farm
‘other than to tell you that he did pg£ up the money to . . . for
Mr. Potter to obtain the contract enabling him to buy it?

A. T don't believe he ever mentioned the amount of money that he had

‘put up but I do feel that I'm honest in remembering that he had

put up all the money. I feel my memory is right on that. That's

my memory.
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Did he tell you who had signed the writing as purchaser of the

farm?

A. No sir. No sir, not . . .

Q. Didn't he make it clear to you throughout that he was acting as

Mp,Potter's attorney?

A. No sir. No sir, he was definitely the attorney but he was also

interésted in it financially and they were in it together.

Q. Did it occurto you that he was interested in it in order to obtain

his attorney's fee in handling the matter for Mr. Potter?

A. No sir. I had the definite impression that he was in it to get an
iﬁterest in the profit when we sold the farm, that he was to get
h%s part of the property. There isn't any doubt in my mind about
that. |
Q. Did he ever indicate to you from the inception that Mr.Potter
was not the owner or co-owner of this real estate?
A. 1I|did not see the document. I bélieve that's the word Bill said.
but he may have said something else. Ié was that he had it right
there in the safe and he would get his part of it, one way or another,
that he had his interest in it and that it was in the safe and Charlie
w%uldn't get it unless Charlie did what was right. He didn't say
just what was right but he said he damn sure wouldn't get this docu~
ment that gave them the right to ask us to sell it unless he did
what was right and honest and fair.
Q. Well, who did you list from the outset as the seller of this property
és faf as the 1isting was concerned?
A. Well, as I say, I think now the only written thing about the listing
is on that thing there énd when my son gave me this, he said "And

16 a




here, of course, are the owners."

Now that information came to you from your son . . .

And as I said before, this 1s the paper that he gave me.

All right, now do you know how long before May the first it was
that this listing was made?

No sir, I do not.

Is it prior to May the first that you went out and looked at the
farm?

Yes sir.

And who went with you?

M. Potter went with me. Yes, 1t was before May the firstrthat he
wLnt out to show me the farm because that's the day that Mr. Macgurn
made his offer of $58,000.00.

Ail right, so sometime prior to May the first?

Prior to that I know but I do not know . . . It didn't mean anything
to me at that time, Mr. Timberlake, about time, the date. It was
just, we were doing business with straight and honorable gentlemen
and we didn't figure we had to have a lot of this stuff. We knew

it was a listing and that we were the ones they wanted to sell it
ard we got to work to do it and to do the best job we could. We

dld understand ﬁhat they were going to make a nice profit on it

and we did understand that Potter didn't want Mr. Earl Roberts to
khow that he was showing it. That's why I couldn't see the house.

(Page 6, line 3 through last line on page 7)

(2)

Now, in Mr. McClung's letter of May 17th, 1972, Resporndent's Exhibit

17 a




j
J.
“é", it refers to Charles A. Potter, Jr., as being the seller of

the property, does it now?

A. Y.S sir.

Q. A%d isn't that also true of the proposed agreement of sale, Respon—
d%nt'sEkhibit "M petween Charles A. Potter, Jr; and Richard Macgurn?

A. That's right, he was acting as the attorney for the partnership.

Q. W%ll, what evidence do you have that there was any partnership?

A. I|have no written evidence at all, it's just understanding it was
their property, they had an agreement. He would put up the money
a?d Charlie had the friend and they . . . the two of them wanted
t? sell the farm.

(Tage 17, line 13 through line 25)

&

Q. Mr. Tilson, when you received the copy of this letter, Respondent's
Eghibit "11"; from McClung to Wolver, did you have any further
céntact with Mr. Charles A. Potter, Jr.?

A.. Nit directly With Charlie but with his attorney and paftner, I did.

Q. A%l right, just tell me what contact that was?

A. W%en I got this letter, I went over to Billy and asked him what

about it. And he said, Charlie's not only.trying to get you, he's
t%ying to get me and he shouldn't do that because I have the docu-
m%nt in my safe until he plays fair with me and I get mine, he'll

not get that document. - And I said well, what shall we do. And he
sald, has Wolver recelved that letter. I Said Billy this is the 10th,
your letter is dated the 7th, but I just got mine about 15 minuteé ago

amd he's in California and he couldn't have gotten your letter and

18a
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he said, "another one of those tapes staying on the dictaphone too

long or some remark like that" . . . it was . . . and he will

remember the statement, that it must not have gone out when it

.should. But I got mine on the tenth ard I talked to him on the

tenth and I said, "I don't know but he couldn't have gotten it but
I will phone and find out and I said if he didn't get it "what?" He
said if Mr. Wolver sends us, was his words a telegram stating
that he accepts the counter offer made by Mr. Potter . . . made on
the 17th ard correspondence the 17th . .

The 17th of what?

May. And . . . I want to get this just right, now he received

a wire from Mr. Potter . . . Mr. Wolver with the . . . accepting

the offer with the $2,000.00 and as explained in my letter . . .

Of May 17th?

‘Nol, it was May the 6th. As explained my letter . . .

Now, let's keep the record straight, I don't want you to look bad
onjthis. You have reference, do you not, to this letter of May.17th,
from McClung to you, which I believe we introduced as Respondent's
Exhibit "3"? Look back through your file there. It's right near
the top of your file.

Mr, Timberlake, this . . . got to get my dates right . . . Mr.

McClung said that if he got a wire, the $2,000.00 deposited,making
$5LOO0.00 as per the counter offer of this letter of May 17th and as
ex%lained in its letter of July 6th, before he got that letter of
Chgrlie's withdrawing the offer, that that would be a legal contract
and Charlie couldn't get out of it, it didn't make any difference

what he did and I said, well, he couldn't have done it but I will

19a.
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phone him and I said would you just write out something that I should

tell Mr.Potter to wire if he wants it. I think they want it. And
he . . . _ |
(Page 26, line 8 through line 22 on page 27)

WI

LLTAM B. McCLUNG
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) .

s there any agreement between you and Mr. Potter as far as owner-
ip of the farm was concerned?

u were acting only as his attorney?

was to receive something of the proceeds of profit if the deal

s consumated.

a2t do you mean if the deal wa$ consumated, if he got the lease
if it was sold?

it was sold to a third party.

age 35, line 22 through line 30)

) .

the time you listed the property with Mr. Tilson, did you give

m a written . . . did you write on a piece of paper the terms
the sale?
a legal sheet I outlined the terms of sale.

Now, is that the Exhibit which has been filed by Mr. Tilson and

marked Respondent's Exhibit "1"?

Ye

s, 1t is.

eyerything showing on this Respondent's Exhibit "1", from the

20a




figure "LU5" down through "no'signs", is everything on there your
writing with the exception of the telephone numbers?

It 1is.

Now, can you tell my why the names Charles A. Potter, Jr. and
William B. McClung were both written on that piece of paper?

So the Tilsons could contact either one of us concerning it.

All right, is that what you told him at the time you wrote those
figures on there, I mean those names, or did you tell him that

it was both your all's property?

I [believe that I told him both, that it was our property and he

could contact either one of us.

(Page 39, Line 26 through line 12 on page 40)

(3)

At that time, did you feel that you had an interest in this property?
Yes, I had an interest in either the property or the proceeds of
the property.

(Page 49, lines 2 through 5)
(4)

Were what « « « Just were you're services? It was understood

that you were to proflt from the procceds of the sale, you were just
sélling out whatever interest you had in the deal for the sum of
$4,000.00, is that right?

Whatever interest I had in the deal.

(Page 52, lines 28 through 32)
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5)

Now, I recall you sald earlier when you were testifying that origi-

nally you had no set agreement with Mr. Potter regarding what you

sre to get on the sale. That you were to get a percentage and 1

tl

I

bélieve as you said that if the property was sold, you would get

hat percentage and if it was not sold, you would getbnothing and,

think, you were also asked if you were going to share in the

1osses ard, I think, you said you didn't anticipate any losses,

is that right?

That's right.

You were to get something if the property was sold and you would

get nothing if was not so0ld?

That's right. Had the option not been exercised, then I would

receive nothing.

That is the option with Roberts?

Yes sir.

And subsequently, you arrived at a figure of $4,000.00 which would

be your interest in the property?

Yes sir.

(Bage 56, line 10 through line 27)

Mrr. McClung, time and time during your examihation taking this

dilscovery deposition, reference has been made by counsel to your

interest in this property. Will you please state clearly and un-

equivocally, for the record, whether or not you, at any time, ever
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had any proprietary interest in this property?

A. No sir, I never had any legal interests in the property.

Q. Either legal or equitable as far as the ownership of the property
was concerned?

A. The option was in Mr. Potter's name. The negotiations and so forth
had to be approved by Mr. Potter and so forth. It was understood
that I would receive some of the profit if there was profit in this

| property.

(Page 57, line 2 through 13)
(7

A. Well, my fee was not one that would be arrived at on an hourly basis.
It was one that was more on a cqntingency nature than anything else.

Q. But it was your feeling that you had some interest in the property
if it were sold, you had, in effect, a ownership in the proceeds
of any transaction that was consumated, isn't that true?

A. T had an interest in the profits.

(Page 60, line 2 through 9)

CHARLES A POTTER, JR.

(1)

Q. Well, when did you first tell Mr. McClung . . .

A. Thé Sunday « . . I . . . we went to Charlottesville to make the
lease arrangement. |

Q. At that time then it was clear that Mr. McClung had some interest,

whatever it was, 1in this transaction?
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Yes, sir.

Now did you at any time between then and the first of May, 1972,
have an agreement with Mr. McClung as to what that interest was?

No sir.

Tt was just that he would get some percentage of the profit, if
profit there was? -

Yes sir.

If there was any loss, was he to share it?

Well, I wasn't told that, no.

You didn't anticipate any loss as he said?

Wé were hoping, yeah.

You knew you had a good deal that thére wasn'f going to be any loss?
Well, at the time I went to sign this option on the property, it

was high but, and this is about the time we had this land boom so to
speak and I couldn't see it in my finances to swing a deal right at
that time so I didn't know whether it was such a good deal or not,
really.

Did you then have discussion with Mr. McClung prior to May 1ét, 1972,
regarding listing this property for sale?

Yes, we just mentioned it, we just put it on the market to see what
the real price would be. .

You all sat down and both agreed that it was a good thing to do to
go ahead and sell it if you could get a good price for it, is that
right?

Yes.

And did you all both agree on $60,000.00 figure?

Yes sir.

oh g
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And did you tell Mr. McClung to go ahead and 1list it with Mr.

Tilson for the $60,000.00 figure?

Yés sir,

Did you list it with any other realtors?

No sir.

And was there any signed agreement between you and Mr. Tilson on
this listing?

NQ sir,

All right and did . . . now at-that time Billy was . . . still
had some interest in it, he was also acting as your attorney, is
that right? |

Yes sir.

And you authorized him to give the listing to Mr. Tilson?

Yes sir.

Now, did you receive the original offer that Mr. Macgurn made for
the $58,000.00?

Did I receive it prior to sending it to Mr. Macgurn?

No, did . . . the original offer that Mr. Macgurn made that Mr.
Tilson testified to earlier was made up on his contract form, it
was signed by Mr. Macgurn offering to buy it for $58,000.00, did
ydu receive that?

Just a copy, yes sir.

And did you discuss that with Mr. McClung?

Yes sir.

And és a result of your conversation with him, did you both agree
that you would sell it for the $58,000.00?

Yes sir,

25 a




(Page 65, line 4 through last line on page 66)

(2)

Did Mr. McClung any time after writing that letter on August 7th,
discuss with you the possibllity of a telegram of acceptance being
received?

Yes sir.

When did he have that conversation with you?

Well, he contacted me after the telegram was sent.

Ts that the first you knew about the telegram, after it had been
sent?

Yeés sir.

You were not told that one might be coming or what would happen to
you if it did come

No sir.

Did Mr. McClung, at that time, try to persuade you to go ahead and
sell the property?

Prior or before the telegram or after, I do not know, but I think

it was after the telegram was received that we reached our agreement.
At the time that you wrote the letter . . . told him to write the
letter saying call the whole deal off on August 7th, at that time,
did Mr. McClung raise the questions well, hey, how about my interest
in this thing?

i told him at that time that I would treat him fair for‘his services
and he would get a share of the profit, moneywise.

Then, after the telegram was received én August 10th, by Mr. Tilson

. . . excuse me just a second . . . all right after that telegram
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was recelved, Mr. Potter, were you advised of the receipt of that

télegram? You were told that the telegram had been received by
Mr. Tilson and that . . .

ITiwas . . : I recelved the telegram through my father.

And at that time you knew that Mr. Macgurn did want to buy the

property under those terms?

Yes sir.

Ard there wasn't any questions in your mind that he was saying,
I jaccept your original offer in toto—exactly-whatever you said

you wanted, that's what I'11 do and that . . . was that your under-

!
E
Yjs sir.

- And at that time you did advise Mr. Macgurn either through your

agent or his that you were unwilling to cohvey the property, isn't
tﬁat true?

Yes sir.

And you have, since that time, been aware that Mr. Macgurn or his
personal representative were willing to go through with the con-
tract and you've advised them that jou would not, is that true?
Yes sir.

Alj right now, are you still the owner of this farm?

Yes sir.

And you recall when you took title to 1t?

September 17th or 20th of 1972.

And did you buy it under the terms that indicated, $36,000.00 being

- financed and $5,000.00 being paid in cash?

Yes sir.
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And is there a deed of trust and note outstanding to the Roberts's

té secure them for that $36,000.00?

Yes sir.

And there's another deed of trust to Mr. McClung for $9,000.00,

is that right?

Yés sir. |

Aﬁd what does that $9,000.00 represent?

$§,OO0.00 represents $5,000.00 down payment and $4,000.00 proceeds.
By $4,000.00 proceeds, you mean for his interest in the profit,

is that right?

Yes sir.

(Page 71, line 8 through line 7 on page T73)

TRANSCRIPT OF THE EVIDENCE
“TAKEN ON JANUARY 22, 1974

Filed February 6, 1974
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|l VIRGINIA: IN THE CIRCUIT COURT FOR ROCKBRIDGE COUNTY

%, B. CHITTUM, Representative of the Estate of Richard B.

Macgurn
v

CHARLES A. POTTER, JK., et al.

Transcript of proceedings in the above matter

neard at Lexington, Virginia, on January 22, 1574, the Honora

Paul A. Holstein presiding.

The following testimony was recorded and
reduced to typescript by the undersigned reporter and is here
| certified to be a correct and accurate trenscript of said

zprOCeeding.
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By:
Gail 1. Hogg, Notary Public

FOR THE COMPLAINANT: THOMAS C. SPENCER, ESQUIRE, and
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| FOR THE RESPONDENTS: W. B. TIMBERLAKE, JR., ESQUIRE
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this morning is that of W. B. Chittum, Sheriff of Rockbridge
County, Virginia, representative of the estate of Richard B,
Macgurn, against Charles A. Potter, Jr., Earl D. Réberts, angd
Winifred B. Roberts, and William B. McClung in his own right
and as trustee. I believe this is a suit for spécific perfort

ance. Are you gentlemen ready to proceed?

KR. SPENCER: If Your Honor please, 1 think that we'r

fgoing to bé able to work out a stipulation on all of the

_Exhibits to be filed.

COURT: I reviewed this file yesterday, gentlemen,

 including the depositions that were taken on November 5, 1973
before Rita Goodhart; a Notary Public for the County of Rock-

bridge, State of Virginia. They were the depositions of Mr.

%. E. Tilson, Charles A. Potter, Jr., and Mr. William B.

‘McCIung. They were taken at the law offices of Spencer &

Crawford, 31 West Washington Street, in the city of Lexington

Virginia. The depositions were transcribed and were filed in

the Clerk's Office on December 11, 1973; and with the depositions

were filed Exhibits. I also considered the Exhibits filed by

the Complainant, and the Exhibits filed by the Defendants. 3o

I believe that I am fairly femiliar with the particulars of

the case. Gentlemen, I don't think it 1s necessary for an

vV

COURT: The case appearing on the docket of this Court

14

]
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opening statement, unless you wish to make one.
MR. ROBERTS: I'd like to make a very brief one.

COURT: All right, Mr. Roberts. Now, you are one of

the counsel for the Complainant?

MR, ROBERTS: Yes, sir. May it please the Court, som

in Rockbridge County from the then owners, Mr. and Mrs. Earl
‘Roberts. I believe prior to the time that they got a deed to
“this property, it was turned over to W. E, Tilson and Son for

‘re-sale. On or about May one, 1972, Mr. Tilson obtained a

a purchase price of fifty-eight thousand dollars ($58,000.00)
as opposed to sixty thousand dollars ($60,000.00), which was
the original listing price with the Tilsons, a down payment

of three thousand dollars ($3,000.00), and a closing déte'of
April fifteen, 1973. This offer was apparently rejected by

the sellers, and on May seventeenth, 1972, Mr. McClung drafted
another centract with escrow agreements which acknowledged
acceptance of the fifty-eight thousand dollar ($58,000.00)
purchase price but asked for an additional two thousand ($2,00

down payment, and a closing date of April fifteen, 1973, but

1contract, signed by Richard lMacgurn, which contract called for

time prior to Mey one, 1972, Mr. McClung and Mr. Potter obtaihed

-a lease, or a lease option agreement, to purchase some property

0.€0;
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.with an additional clause in there that Mr. Potter be bermitt

'to rent the property until April fourteen, 1974, with an anny
rental of ecighteen hundréd dollars ($1,800.00). On June eigh
1972, Mr. Wolver, who is counsel for Mr. Macgurn, a resident
of California, wrote to Mr. Tilson and rejected the offer mad
by Mr. Potter and Mr. KcClung, explaining that his client did
not wish to increase the amount of the down payment to five
thousand dollars ($5,000.00), and with an expression of an in
to take possession of the property immedistely. On July sixt
1972, Mr. McClung responded to lMr. Wolver's letter and said

‘that he felt that the settlement could be worked out with a
closing date of October fifteen, 1§72, with a rental of eight
hundred dollars ($1,800.00) from October fifteenth to October

fourteen, 1973. No mention was made in this letter of the

:five thousand dollars ($5,000.00) which had been set forth in
the previous contract, proposed contract..written by Mr. McCl

On July twenty-one Mr. Wolver wrote back to Mr. McClung and

'stated that everything seemedvto be fine, or words to this
effect, except that he wanted to revert to their origineal
closing date of April the fiftéenth, which was in the contrac

Evidence will further ‘show that on or about August

ja couple of days later, a letter was written to both Mr. Wolver

ed
al
th,

tent

T3

§

ang .

seven, by letter dated August seven, apparently not mailed unyil

!and to Mr. Tilson stating that the offer of fifty-eight thousand

dollars ($58,000.00) had been rejected; and, subsequently, on

SHENANDOAH REPORTING SERVICE
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or about August ten, and before this rejection letter had beer
9 | received by Mr. Wolver, lMr. Wolver sent a telegram accepting

the terms as set forth by Mr. McClung's letter of July sixX.

3

4 | Since that date, there had been on deposit with Mr. Tilson's

5 | firm a down payment of five thousand dollars ($5,000.00), and
6 | Mr. Wolver is the executor of the estaté of lr. Macgurn, who

7 | died on or about September one, 1972. lir. Chittum, of coursej

g | has gualified as administrator in this jurisdiction, and my
3 clients have since the date of the telegram been in a position

10 ireadyg willing, and able to purchase this property from the
| 11 | two sellers, HMr. McClung and Mr. Potter.

12 |; |
13 | COURT: Any of the other counsel for the Complainant

14 | wish to make a statement at this time? MNr. Timberlake, I

15 | believe you represent the Defendants?

16
17 MR. TIMBERLAKE: Your Honox", I am going to accept the
18 | Court's suggestion and not embark on any elaborate opening

19 | statement. I believe the Court knows the issues pretty well.
20 | I might say this, however, more Or less in reply to Hr. Robexts's
21| opening statement. The Court will note that the position
22 'apparently taken by the Complainéht in this case at the outsg¢t-—-
23| and I'1l concede it's a necessary position for counsel to take,

Y

L

24 and for them to establish--is that the owners of this proper

25 | in question were lMessrs. Potter and McClung, and not . . .
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($4,000.00) in the event the property was sold and a profit

. was made. That was his only interest in it.

"action, Your Honor. The evidence will show that Mr. McClung's

"contract with the then owners of the property, and that after]

'Mr. Roberts referred time and time again in his opening state-

Ement to Nr. Potter and Mr. McClung having bought this propert

=]

~and Kr. Potter and HMr. MéClung having undertaken to sell it;
~and, of course, that is, we say that is diametricaily counter
to what the evidence will show in this case. The evidence
will show that Mr. McClung, at no time, was an owner orAco-

owner of this property.

COURT: He advanced the deposit, from the record, I
believe; he loaned Mr. Potter five thousand dollars ($5,000.C0D)

as a deposit, and he was to receive four thousand dollars

MR. TIMBERLAKE: That was entirely after this trans-

assistance as counsel was solicited by lir. Potter prior to

May first of '72 to help him negotiate a lease and purchaase

Mr. MeClung was able to negotiate that for Mr. Potter then

Mr., Potter, at Mr. McClung's suggestion, concluded that some
effort would be made to sell the property, and lMr. McClung—-
there was an understanding between Mr. Potter and Hr. McClung--

-that Mr. McClung's ultimate services, his services in the

i wind-up of the matter, would be based, if the property were sold,
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' think, that that, and that alone, was lMr. McClung's status in

Court will readily see that there are several issues, very .

on some portion of any profit that was made. And that is,

the evidence is, will be clear and undisputed in this case,; ]

the matter.

And then, when Mr. Potter cdncluded not to sell to an
outsider but to acquire the . . . to exercise his right to pu
chase himself and take title to the property, Mr. McClung the
did advance him,  arrange for him to obtain the funds, that

were necessary to complete the purchase. I think that the

material issues, in this case as to which we submit there can
be no conceivable question. One of them is that of the statu
of frauds. This is a suit for specific performance, or damag
for the alleged breach of a contract by Mr. Potter to sell th
property to Mr. Macgurn. And I think that when the Court has
had an opportunity to review the evidence and consider the

matter, that it will be perfectly patent that if there were a
conceivable agreement, it was not in writing and signéd by th
party to be bound; that is, Mr. Potter. Now, further than

that, Your Honor, we submit that the evidence will be perfect
clear and manifest that there was never any agreément, signed
or unsigned by Mr. Potter, binding agreement to sell thisA

property. The evidence will show that the property was listé

for Mr. Potter by Mr. McClung with Mr. Tilson at sixty thousay

dollars ($60,000.00). That was prior to May the first of 197

e

ol
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'That on or about May the first, 1972, lr. Tilson interested t

H

.V.M.I. activities, in the farm, Tilson having been shown the

- farm by Potter; and that Tilgon filled out a contract, running
and the proposed buyer; but between Potter and Macgurn--for

- (%$58,000.00), and had Macgurn sign it, and submitted it to

'by Mr. Tilson, and had Nr. McClung fill out, or draft, a con-
étract, unsigned by Potter, dated May the first but submitted to
‘Tilson on May the seventeenth, by which Potter assented to th

Efifty-eight thousand dollars ($58,000.00) but imposed terms

;in the offer made on behalf of Macgurn by Tilson. That was,

‘as far as possession and time of closing énd'a five thousand
‘dollar ($5,000.00) deposit, down payment, rather than the
three thousand dollars ($3,000.00) that had been contemplated

‘in turn, unsigned, submitted out to California to Macgurn, an

‘is an Exhibit saying, rejecting it, and saying if Mr. Potter,

‘Mr. MeClung's client, Wolver says, is not willing to modify

his

Mr. Macgurn of California, who was here in connection with some

between Potter--not Potter and McClung, not between McClung

the purchase of the farm for fifty-eight thousand dollars

McClung as Potter's attorney, and that MecClung in turn submitited

it to Mr. Potter, the seller, and Nr. Potter was unwilling to

sell on the basis of this contract that had been filled ocut

in July Macgurn's attorney, lMr. Wolver, writes this letter wh

the proposal contained in this drafted contract Potter prepar

by McClung, to the extent of taking three thousand dollars

19
2
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(33,000.00) down payment instead of five ($5,000.00) and in

‘other respects, to consider the matter closed, and any offer

Erejected by Macgurn in July.
'basis upon which these gentlemen now contend that Mr. Potter
'is bound by contract to sell this farm to Macgurn, or lacgurn

estate, and specific performance is asked.

‘the depositions that were taken in November, I understood fro

-geventeenth,

‘rejecting the contract.

withdrawn.
- And then the evidence will further show that there wa
a letter by McClung on behalf of Poiter to Wolver suggesting
further negotiations. And when they were rejected, further
négotiations were rejected, on August the seventh, Mr. McClun
at Mr., Potter's direction, writes Mr. Wolver and tells him
that Mr. Potter has decided not to sell the property, on any
terms. On August the tenth Macgurn wires that he is acceptin
the proposal submitted on May the seventeenth to Tilson,
unsigned by Potter, never signed by Potter, and unequivqcally

And that, Your Honor, is the

COURT: Right there I would like to inquire. In read
the testimony that Mr. Potter, through Mr. HcClung, rejected
Macgurn's offer on August seventh, but that on August ten the
was an acceptance of the terms outlined in the letter of Hay
There is also evidence that HMr. Tilson called

Mr. Wolver and advised him that there was a letter in the mail

Is my understanding of that testimon

iy

ing

3

re

1

y

SHENANDOAH REPORTING SERVICE

A DIVISION OF S.1.A., INC.
P.O. BOX 2435
STAUNTON, VIRGINIA



TN

4 |; around the rejection.

5 |

|

correct? I'm just referring to these depositions that were
taken in November. And there is also some testimony in the

idepositions that Mr. McClung had made a suggestion how to get
|

MR. TIMBERLAKE: There is evidence in there that Mr.
McClung suggested the language of the telegram that Tilson wa
asking that Macgurn send him, and Mr. McClung, in his diséove
deposition, testified, and will testify today, that that
suggestion on his part was simply with the desire to reopen
negotiations and was without any authority or direction from

Mr. Potter.

COURT: Well, that's what puzzled me; I couldn't unde
stand why that was done if there was supposed to be a bona fi

rejection of Mr. Macgurn's offer.

MR. TIMBERLAKE: The undisputed evidence I think woul
be;, Your Honor, that the rejection wés at the direction of
Potter and that the language of this telegram suggested by
McClung was absolutely unknown an@ unauthorized by Potter, an
that McClung's testimony is that he suggested that merely as

a means of reopening negotiations.

COURT: And yet he was also acting as the attorney fo

]

vy

ie
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lir. Potters

IMR. T IMBERLAKE: Not 1

because both o o ¢

n that respect, Your Honor,

coURT: He had been agting ag attorney for « «

IR. TIMBERLAKE ¢ On, he had been the attorney for Kr.

PotteTs yes, gir.

Exhibits nere whic

originals %0

the Complainant.

we don

for the Compla

numbered One through

in the

~

MR, SPENCER: If Your HonoIr please, I have & 1ist of

COURT: .Are there additi

HR. SPENCER: No, Your HonoT,

+{ have the original

COURT: Well, how

record?

7
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MR. TIMBERLAKE: Your Honor, our only reason for this

suggested stipulation is that they were introduced in the cou
of taking discovery depositions, and there is some question i

our mind as to whether they are Exhibits as they stand now .

COURT: Well, I thought I had ordered the filing of
the Exhibits. I certainly would consider that the Exhibits

already filed are part of the record.

MR. SPENCER: Your Honor, I thought this would be

simpler, just one straight numbering that would be . . »

COURT: And then you can refer to them in your examin

ation of the witnesses?

MR. SPENCER: Yes, sir, we can refer to them by the

nunbers that I have attached to.these.

COURT: Do the numbers correspond with the Exhibits

already filed?

MR. SPENCER: No, they don't, Your Honor, because tho
Exhibits, some have been by the Respondents and have their
numbers attached to them, and some of them by the Complainant

and have the Complainant's numbers attached to them. These

rse

¥

3€
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i

:Exhibits represent the entire Exhibits in the case.

COURT: You feel there won't be any confusion with th
,identification?
i
! MR. SPENCER: No, Your Honor, in as much as those wil

I
ijust stay with the discovery depositions and these . . .

COURT: These are part of the record. These Exhibits

|
!
|

jhere are filed pursuant to a decree entered by this Court, and

|
,they are made a part of the record. Your Exhibits are letter

fA, B, C . « «» well, let's refer to the original agreement of

May one. That's your Exhibit A in the record. The letter frj

Mr. McClung to NMr. Tilson on May seventeen ig identified as
Exhibit B. The agreement of sale of May one, 1972, is identi
fied as Exhibit C. The escrow agreement dated NMay one, 1972,
is identified as Exhibit D. The memo of agreement dated liay
one, 1972, is identified as Exhibit E. The letter from lr.
Tilson to HMr. Macgurn dated May eighteen, 1972, is identified
‘as Exhibit F. The letter from Ir., McClung to Mr. Wolver date
July.six, 1972, is identified as Exhibit G. The copy of the
telegram is identified as Exhibit H. That is a telegram whic
reads: "This is to inform you I have executed the contracts
forwarded to Charles Potter, Jr., pertaining to the Roberts'

”

farm at Collierstown, Virginia, and am forwarding a check for

ed

$oa
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‘forwarded to me and as explained in his attiorney's letter of

“Now, those are the Complainant's LExhibits.

'the Defendants. And I believe the first is the letter to Mr.

two thousand dollars ($2,000.00) to be sdded to the escrow

account. Thus I am accepting his original counter offer as

July six, 1972, and am returning the same for his signature.”

Signed Richard B. Macgurn. That is identified as Exhibit H.

And then there were, I believe, itwo Exhibits filed by

Tilson from Mr. Wolver dated June eight, 1972. And then a copy

of Mr. McClung's letter to lMr. Wolver dated August seven, 19702.

‘And I believe those were the only two Exhibits that were filefl

:by the Defendants according to this record.
30, now are there any additional Exhibits that you

want to tender and by stipulation enter into the record?

HMR. SPENCER: There are, Your Honor.

COURT: Well, do you want to read them into the recorg?

MR. SPENCER: All right, Your Honor. The Complainant
will introduce, which is marked Exhibit Number One, what will
be shown to be é memorandurn of listing given by HMr. McClung t
Mr. Jim Tilson at the time the property was listed. Exhibit
lNumber Two is the agreement that Your Honor referred to, I

‘believe, as Complainant's .Exhibit A . . &

€]
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COURT: Excuse me, Mr. Spencer, there are numerous

'Exhibits filed with the depositions.

MR. 3PEHCER: Yés, Your Honor; some of those . . . I
- just thought it would be easier to refer to these . . . since
‘they are all here, both his and ours.

Exhibit Number Two is the agreement of sale constitut

the original offer made by Macgurn for the property. Exhibit

‘Number Three is the letter dated HMay the seventeenth, 1972,

ing

from Mr. McClung addressed to IMr. Tilson, enclosing the contrjact

which had been offered by Mr. Macgurn and also sending copies
of Exhibits Five, Six, and Seven, being the new agreement,
Exhibit Number Four is a letter addressed to Mr. Macgurn from
Mr. Tilson dated lMay the eighteenth, in which he had forwarde
Exhibits Three, Five, Six, and Seven.

Exhibit Number'Eight is a letter from Mr. Wolver
‘addressed to Mr. Tilson and dated June tke eighth, 1972, in
;which he sets down new terms and conditions for the contract
Ethat had been proposed by Nr. McClung. Exhibit Number Nine i
a letter from lr. MecClung to Mr. Wolver, in which he acknowle
receipt of the letter of June eighth and sets down additional,
terms for the contract. Exhibit Number Ten is a letter dated
-July the twenty-first, 1972, from Mr. Wolver to lir. McClung,

in which he accedes to the terms of Mr. KMcClung's letter of

July the sixth and requests that the closing date be on April

dges
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14 |

the fifteenth.

Exhibit Number Eleven is a letter dated August the .. .

seventh, 1972, addressed to HMr, W. E. Tilsbn, signed by Mr.
William B. McClung, enclosing Lxhibit Number Twelvé, being a
letter to Mr. Wolver withdrawing the offer. Exhibit Number
‘Twelve is the letter dated August the seventh, 1972, from
imr; McClung addressed to Hr. IBugene L. Wolver withdrawing the
Toffers of HMr. Potter., Ixhibit Number Thirteen is a legal pag
‘in the handwriting of Mr. McClung setting out the terms of a
‘telegram which was subsequently sent by kr. liacgurn to Mr.
Tilson dated August tenth, and that telegram is filed as Exhi

‘Number Fourteen.

Are those Exhibits correct, lir. Timberlake?

MR, TIMBERLAKE: What Exhibit is this letter, Wolver'

letter of June the eighth?

MR. SPENCER: That is the letter in which lir. Wolver
~says that the terms of the contract dated Nay the seventeenth

‘are not acceptable and that there are placed additional terms

;on the contract.

COURT: I believe the record contains the original

'letter. This record here. It is a letter of June eighth fro

‘Mr. Wolver to Mr. Tilson.

£

oit

[¢/]
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MR. TIMBERLAKE: Now, I don't . . « this has never bel

offered as an Exhibit.

MR. SPENCER: Yes, it has; in fact, twice. That copy
of the telegram has been introduced pursuant to a Court's
;decree as an Exhibit, and I believe it was also introduced in

the discovery depositions,

MR, TIMBERLAKE: Well, now, I didn't recall anything
in the discovery depositions other than this legal pad memor—

candum,

| MR. SPENRCER: Maybe note I know it was filed as an
Exhibit pursuant to the Court's decree to file the documents
that constituted the contract. But we'll be glad to follow
through if you don't want to stipulate to Exhibit Number Four

teen,.
COURT: That is Exhibit H in the record?
MR. SPENCER: Yes.

; "MR. TIMBERLAKE: Your Honor, I think that I would war
some proof as far as this is concerned, because it is not a

icommunication directed to my client, Mr. Potter, or to Mr.
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‘McClung; it's ostensibly a telegram from Macgurn to Tilson.

MR. SPENCER: If Your Honor please, I will not include
- Exhibit Number Pourteen in the Exhibits that have been stipu-
“lated and, if Your Honor pleace, I would like to keep these

. to use with the witnesses as they are called.
1
|

COURT: Is that agreesble with you, Mr. Timberlake,

'&s to these Exhibits?
MR. TIMBERLAKE: Yes, sir.

COURT: All right, by stipulation they are admitted
into evidence and identified as related by lNr. Spehcer in the

record.

MR. TIMBERLAKE: Before we go into the taking of evi-
~dence, I would like to ask that the witnesses be separated.

i
!

' (WITNESSES EXCLUDED. )

'Whereupon:

JAMES TILSON
'a witness called by the Complainant, being of legal age and
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1 | duly sworn, testified upon his oath as follows:

| 3 | Direct Examination by Mr., Roberts:

3

| 4
i 5 | Q Will you please state your name?
6 A James A. Tilson.
7 Q Where do you live, Ir. Tilson?
8 A In Rockbridge County, Virginia.
z: 9 Q And what .is your profession?
10 A Faimer and realtor.
11 Q How long have you been in the real estate

12 | business?
13 A Since i951.
14 Q Did you on or about, sometime prior to May oxe,
1 ' 15 1972, obtain a listing for the sale of two hundred and foriy-
16 | gix acres, more or less, in Rockbridge County through a convefr-
g 17 sation with Mr. MeClung?
18 A I believe it's about two hundred and seventy-
19 | six acres of the Roberis' farm, what was the Roberts' farm.
20 | Q All right. Will you relate for the Court the
21 | details, as well as you remember them, of that conversation,
22 | and where it took place?
23 A It took place either in Bill McClung's office
24 i or around the Court House. I think we walked down to Charlie

25 Potter, Sr.'s, officzs to check on who could best show us the
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property, and wherein between there . . . at the time it was

‘being written down, I thought the Charles Potter we were tall

sbout was Charlie Potter, Sr.; by the time we were through, I

realized that it was Nr. Potter, Jr. And . . . but, somewher

“between Bill MeClung's office and the Treasurer's Office.

Q

All right. And what were the details of your

conversation with Mr. MeClung at that time?

A

As I remember them, Mr. McClung éaid that he

'and Mr. Potter o o .

1

fand Mr. McClung
22 |

1

“down, when I got back to the office, the aerial photographs ay

A
' Q

A

TIMBERLAKE: Your Honor, I would like for the

record to show that as far as any conversatio

between Mr. McClung and lir. Tilson is concern|

that I object to it as hearssy in so far as i

applies to the Respondent Potter.
COURT: Your objection is so noted in the rec

Would yoﬁ repeat the question?
Will you relate the conversation between you
at that time?

They had a property to sell, and Bill wrote

; down on a legal pad the details of the acres and so forth; I

24 i . . .
4 . think it is a part of the record here. And 1 think I wrote

ing

ord.
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10|

made notes of who would show the property; in other words,
:Charlie Potter would show Dad or myself the boundary lines.
. In other words, we couldn’t sell it until we knew where the
flines were, and that was the first thing, was for us to becone
femilier with the property before we would go to work on it.
| Q I show you this Exhibit Number Cne which was
related by kr. Spencer. Is this the memorandum that was written
at that time? |

A I think so, yes,

Q Will you read those portions of it that are in
Mr. MeClung's handwriting?
{ A Apparently there were two tracts of forty-five

.and two hundred and thirty-one acres, totaling two hundred ang

seventy-six acres, the Earl Roberts' farm. The price was sixty
i ,

ithousand (360,000.00) gross, meaning they would pay our commilssion

§out of that. Financing that must be assumed, thirty-six
‘thousand ($36,000.00) payable at three thousand ($3,000.00) a
Yyear, and interest at six percent over a twelve year period.
Other financing available, nine thousand dollars ($9,000.00)
at seven and a half percent with terms up to ten years. And
then owners; I mean, Charles Potter, Jr., William A. KecClung.

And then to . « .

TIMBERLAKE: I object to that statement. He

is not reading . . .
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i A "Owners" is not on here, Judge. In other won
!

ithey were in control of the property.

1 .

, COURT: Only read what is on there.
TIMBERLAKE: Now, don't say - - o lir. Tilson,
you were asked to read what it says here; 1

don't want any interpolation by you as to . .
COURT: I think the objection is well taken.

TIMBERLAKE: . . . as to what you thought it

meant,

A ~ "To see in house," and then there is an arrow
‘up to Charles A. Potter, Jr. "No signs." We weren't to put
fsigns on the property. And then I've got, in my handwriting,
%I've got that it is on tax aerial photo 6T-19, and the aerial
zphotos in my office it's on 2FF-172 and 174. I've got the
;phone numbers of Mr. Potter, how to get in touch with him, an
:then the people in the house, the renters in the house, was
;Maude Wilhelm and Hallie Hostetter. And then there is the wo
i”brother" above that that I don't understand.

Q Mr. Tilson, when you talked to Mr. McClung,

.what terminology did he use to you?

ds,

1]

SHENANDOAH REFPORTING SERVICE

A DIVISION GF S.1.A., INC.
P.0. BOX 2435
STAUNTON, VIRGINIA




10

11
12
13
14
15

16

17

18

19

20

21

22

23

24

.25

J. TILSON - DIRECT —24

Q

TIMBERLAKE: Your Honor, I would like for the
record to show that the objection as to the h

say aspect as far as Mr. Potter . . .

COURT: Not be considered as evidence ggainst

your client, lir. Potter.
TIMBERLAKE: Yes.
COURT: Any statement made by Mr. McClung. R

you have one problem, though, in this case.

If, after it is established--if it is estab-

- lished that Mr. McClung was acting as agent f

Mr. Potter, it may be a different . . » youm

be in a different position.

TIMBERLAKE: I would like for the record to

show that this is a continuing objection.
COURT: I understand that. I understand.

How did Mr. McClung present this to you with

regard to ownership of the property?

A

It was my understanding that the two men con-

trolled the property « « o

23T =

DW ,

24
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TIMBERLAKE: I object to the witness's answern

as being unresponsive to the question.

COURT: Your objection is well taken; I susta

your objection.

in

What did Mr. McClung . . .

10

COURT: You are asking the wiitness for a con-

clusion, his own interpretation.

12

13

ROBERTS: I am asking him what Mr. KcClung

. said to him, in regard to the ownership . . »

15

16

COURT: All right, he cannot state what he
believed or what his opinion was with regard

-to that statement.

19

20

22

A I do not remember Mr. McClung's exact words.
'I'm not going to pretend that I understand . . . that I remem
his exact words. We wrote down, the writing on the paper was

“that Charlie Potter and McClung controlled the property.

wer

24

TIMBERLAKE: I object to that, Your Honor,

because it is counter to the writing from whi
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'th

i

A

®»

A

he just testified. He is interpolating; he's

undertaking to . .

COURT: 1Is that your interpretation of it?

Yes, sir.

COURT: Well, I think the objection is well

taken.

From beginning to end, the two of them contro

property; one couldn‘t act without the other,

'COURT: Did you ever have 4 direct statement
from Mr. Potter at that time that they were

the given owners of this property?

I did not talk to Mr. Potter. Mr. Potter sho

the property lines to Dad, and then Dad showed the property

thereafter because he knew the lines.

Q

property?

A

Did Mr. McClung tell you who wanted to sell ti

Both of them wanted to sell it.

TIMBERLAKE: I object to that as leading.

1led

wed
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Q
.property?

A

COURT: All right. Save your point, Mr. Tim-

berlake. Let's proceed, gentlemen.
Did Mr. McClung tell you who was selling the

It is my understanding that both of them were

selling the property.

TIMBERLAKE: Again I object to the answer as
not being responsive to the question, Your
Honor. This witness is undertaking, in reply
to questioné as to what was said, to interpo-

late his understanding or'belief, or conclusi

COURT: Your objection as to that calling for
a conclusion by a witnesé, I think is well
taken. I think the Courf has expressly ruled
that Mr. Tilson can only relate what was fold
direcfly to him by Mr. HcClung, and that woul
only affect HMr. McClung's position in this
case at this time. I don't believe that you
can express your éonclusion or opinion from

what Mr. McClung said.

Well, Mr. McClung asked me and Dad to sell th

[€7]

SHENANDOAH REPORTING SERVICE

A DIVISION OF S.1.A., INC.
P.0O. BOX 2435
STAUNTON, VIRGINIA




10
11
12
13

14

16
17
18
19
20
21
22
23
24

25

Jo TILSON ~ DIRECT ~28~-

farm for him and Charlie Potter.
Q Did you ever talk to Charlie Potter, Jr., afi

?your conversation with Mr. McClung?

A Me, no, ‘sir.

Q You did not?

A No, sir.

Q Did you have any further transactions with

‘regard to this particular piece of property?
i
’ A Very little, because Dad . . . Charlie Potter

1showed Dad the lines, and thereafter Dad knew the property

‘better than I did; so if there was a date to show this property,

Dad would take it, just like on other properties I would be the

one because I knew it better.

Q That's all.

i

Cross Examination by Mr. Timberlske:

Q Mr. Tilson, as I understand, you cannct unders

-take to repeat to the Court what, the language that Mr. McClung

used to you in this meeting that you speak of?
| A That I can quote him verbatim, no, sir, I
don't pretend to do that. |

Q Did you have anything to do with the drafting
of this Exhibit Two? |

A The contract of May the first, I would say no

P
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that Dad probably dictated that to Viola.

Q And so far as you know, and so far as you can

jtestify, you had nothing to do, either in assisting your father

‘or in the dictation of this Exhibit Two?

A Normal procedure would have been that Dad wowld

‘have done it and I would have « . . he'd say, "How's this look?"

and I would have read it over and passed it back and said,

‘"QOkay." But that would have happened only if I was in the

office, and I don't remember specifically that I did that, sir.

Q Do‘you remember seeing it?
A Well, I've seen it since. I'm not . . .

Q I mean seeing it at the tinme that Mr. Macgurn
‘gigned 1t? |

A I don't remember specifically, no, sir. I

mean Mr. Macgurn was in the office and we were getting the cop-

“tract, and this was good; I mean, everybody wanted the contra
iThey wanted to sell, and we wanted to sell it. So everybedy
{was working together.

Q Were you aware of the fact that this contract
;had been drawn and'signed by Mr. Macgurn?

A Ch, yes. Yes, sir.

Q Were you aware of the fact that the contract
, ran from Charles Potter, Jr., seller, to Richard Iacgurn as
. buyer? |

A That they were selling it? You mean, as oppo
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tc not having Mr. McClung's neme on 1it?

Q Were you aware of the fact that the contract
.listed Charles Potter, Jr., as the seller?
| A I don't remember specifically.

Q Mr. Tilson, did youw have anything further to
do with the efforts to bring about a sale of this property
‘between Charles Potter, Jr., and Richard'macgurn, after May
‘the first, 1972?

A I think I was kept aware of the happenings,
but I would say that Dad and Mr. lacgurn and Mr. Wolver end
‘Bill HecClung and, through Bill mostly, Charlie Potter handled
iI’che deal from then on. I wasn't really in on it.

Q Well, then, to the best of your recollection,

you didn't participate in the transaction . . .

A That's correct.
Q o « « after May the first, 197272
A Well, now, see, the listing was about a month

or s0 before that. They had showed the property to three or
four different people. This writing . . . in other words,
‘Macgurn . . . we had showed the property and worked on it for
ia month or two before we got this offer. And during that . .
:and since we got this offer, basically we were considering it
g0ld, and we didn't show it--as far as I know--after we got
‘this offer,

Q Well, Mr. Tilson, my question was this: Is 1
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|
.correct, to the best of your knowledge and recollection, you

'did not'participate in any negotiations between, or having to

do with the sale of this farm, after May the first, 19727

A I would say that that is probably true.
Q All right. That's all.
Whereupon:

W. E. TILSON
.a witness called on behalf of the Complainant, being of legal

‘age snd duly sworn, testified upon his oath as follows:

Direct Examination by Mr. Spencer:

H
i

State your name, please, sir.

W. E. Tilson.

Q Where do you live, Mr. Tilson?

A My farm in Rockbridge'County.

Q What is your occupation?

A Real estate broker and farmer.,

Q And how long have you been so employed?

A Over twenty years.

Q And ié your real estate business in the city

‘of Lexington?

|
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A Largely, yes, sir. My office is in lexington
Q Mr. Tilson, do you know the Respondents, Mr.

lleClung and Mr. Charles Potter, Jdr.?

, A Very weil, 8ir.
Q How long have you knovn them?
A Quite a number of years., Quite a number of
years.
, Q Have you had prior business dealings with Ir.

}Mcciung prior to this instvance?

A Many of them.

Q And have you had prior business dealings with
Mr. Potter? |
‘ A I do not believe so.

Q Now, Mr. Tilson, I believe it has been estab-
flished that sometime prior to May the first of 1972 your real
estate firm, through your son, MNr. Jim Tilson, received a
"listing of what is commonly refefred to as the Roberts' farm

in Collierstown, Virginia. When did you first become aware o
that listing by your firm?
| A I don't know that date. I do not know the‘da

Q Was it prior to May the first of 19727
i _ A Definitely. Definitely‘prior to May the firs
?yess gir.

Q Now, after the listing was received, did ther

"come an occasion when Mr. Potter showed you the farm?

Lg)

19
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A Yes, sir.

Q And what was the purpose of that showing?

A To show ﬁe the lines of the property, in orde
that I could show it properly to a client.

Q After you had been shown the lines by lir. Pot
did you show the property to prospective purchasers?

A Yes, sir,

Q And did you receive an offler from a prospectif
purchaser?

A Yes, sir.

Q And who was that prospective purchaser?

A IMr. Richard Macgurn.

Q And where is Mr. Macgurn from?

A California.

Q And was he in Lexington at the time he made

this offer to you?

A Yes, sir, he was. He came to my office on

‘Saturday, April the twenty-ninth, and we showed Mr. Macgurn

and his son that property that Saturday. DMr. Hacgurn went ba

'alone on Sunday, the following day, on the thirtieth. He cam
‘to my office on May the first, 1972, and signed the contract

for fifty-eight thousand dollars ($58,000.00) and three thous

dollars (%3,000.00) down payment, with a closing to be April

fifteenth, 1973.

Q Was that offer made in writing?

ter,

ck

and
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A It was made in writing, and I delivered it tg
‘Mr. McClung.
Q Just a moment, Mr. Tilson; I am.going to show

you Exhibit Number Two and ask you, is that the original offer
;which Mr. Macgurn made for the purchase of this property?

A That is correct, sir.

Q All right. What did you do with this written
joffer»afxer it was signed by Mr. Macgurn?

A I took it to Mr. Bill McClung's office and
delivered it to him in his office.

Q Now, after you had delivered that written off

[§5]
!

to Mr. McClung, what was the next response you received from
either [ir. McClung or Mf. Potter regarding that offer?

: A On May the seventeenth, 1972, Mr. McClung wrofte
i‘me returning the contract and enclosed a new contract with thp
same price of fifty-eight thousand dollars (558,000.00), with
.a five thousand dollar ($5,000.00) down payment, and the
‘closing date to be April the fifteenth, 1973.

! Q I am going to show you Exhibit Number Three

and ask you if that is the letter that Mr. McClung sent to yol

=

jon May the seventeenth?
A Yes, cir.

Q All right. Now, I am also going to show you

W

Exhibits Number Five, Six, and Seven, and ask you if those ar{
|

‘the documénts which were enclosed in the letter from Mr. McClung

SHENANDOAH REPORTING SERVICE

A DIVISION OF S.1.A,, INC.
P.O. BOX 2435
STAUNTOHN, VIRGINIA




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

25

W, E. TILSON - DIRECT  =35.

identified as Exhibit Number Three?

- you this contract that he has drawn up in his office. It has

A I would say that I feel sure that was certainly

one of them.

Q That is Exhibit Number Five to which you are
referring, entitled Agreement of Sale?

A Yes, sir. Yes, sir, I would say this is
correct, as well as I can remember. Yes, sir.

Q It is your testimony then that Exhibiis Five,

Six, and Seven were enclosed with Exhibit Three when forwardef

to you. Now, Kr. Tilson, is that correct? Is that your . . |

A | As far as I remember, yes.

Q Now, HMr. Tilson, I anm referring‘to Exhibit
Number Five, the Agreement of Sale, and referring to the last
page of it where it shows a signature Richard B. Macgurn. Wa
that signature on the contract at the time it was given to yo
by Mr. McClung? |

A Given to me by Iir. McClung?

Q To refresh your memory, Mr. Tilson, where we

ere in the proceedings is: You have taken now an offer from

Mr. Macgurn and signed by Ir. lMacgurn and given to Ilr. McClun{

A All right. This . » o
Q And Nr. McClung has written you a letter back
on May the seventeenth, in whiéh»he says that that written co:

tract signed by Mr. Macgurn is not acceptable and forwards to

1#2}

T

Uy
©

SHENANDOAH REPORTING SERVICE

A DIVISION OF S.1.A,, INC.
P.O. BOX 2435
STAUNTON, VIRGINIA




e

10

11

12
13
14
15
16
17
18
19
20
21
22
23

24

W. E. TILSON - DIRECT C =36-

ir. Macgurn's signature on it as it is there, but it didn't
nave his signature at the time that Hr. MceClung delivered it
to you, did it?

A I don't see how it could have. This is not

read it over. Is this the one that he sent with this contract
Q That is correct. That is the proposed contrad
that Mr, McClung returned to you on KMay the seventeenth,

A Yes, that's his signature on it.
TIMBERLAKE: I didn't hear his answer,

What was your answer?
A Yes, it has Mr. Hacgurn's signature on it.

Q - This is Macgurn's signature. What I'm asking

it up and brought it to your office, was 1it?
A Not the origimnal.
Q All right, that's-what I'm asking you. At thg

95 |

time, Mr. Kacgurn's signature was not on it?
A No, sir.

Q All right. Now, after you received Exhibits

Three, Five, Six, and Seven--being Hr. lcClung's letter and»tb

enclosures~~did you forward those to Mr. Macgurn?

A - Yes, sir.

the original contract, is it? liay I see that letter again angd

you is: His signature wasn't on it when lr. McClung just typeg

t

da

.t
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Q And did you send a letter to kir. Macgurn in
which you enclosed those?
A I'm sure I did. I don't know just what . . .

Q I am shoWing you Exhibit Number Four, and ask

B2

you is that the letter with which you enclosed those document
in forwarding them to Hr. Macgurn?
A Yes, sir, I wrote that letter.

Q Now, after you forwarded those letters to Kr.,

Macgurn, did you receive a response from lr. Wolver, lr. Macghrn's

attorney in Californis, dated June the eighth, 19727
A Yes, sir, I got one dated June the‘eighth. H

i

wrote me a letter rejecting the offer, as he did not, at that
time, want to put up the éxtra two thousand dollars (52,000.00)},
and he wanted possession at once.

Q All right, now, is this Exhibit Number Eight
that letter which you received from Mr. Wolver, addressed to
you and dated June the eighth? |
! A Yes, sir.

Q All right. Now, after the letter of June the

eighth, did you receive a copy of a letter from . . . well,

first of all, what did you do with this letter, when you recejved

this letter from MMr. Wolver? What did you do with that? Did

you deliver that to anyone, anyone representing--or who was--fhe

seller?

A I don't remember whether I took that to Mr. HeClun
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‘or not, More than likely, I did, but I . . . we were so clos
ftogether in everything I did; I . % .
Q If you don't remember, yoﬁ just don't remembg
;Now, after that letter of June the eighth that you received
ifrom Mr. Wolver, Exhibit Number Eight, did you . . . were you
aware of the negotiations that were conﬁinuing by mail betwee
Mr. Wolver and lMr. McClung, as contained in Exhibit Nine and
jExhibit Ten, being Mr. McClung's letter of July the sixth %o
‘Mr. Wolver and Mr. Wolver's letter to Mr. McClung dated July
the twenty-first?
| A IAgot'all the correspondence; they both sent
‘me copies. Yes, I got this copy.
Q All right, sir, did you alsoc receive a copy ©
‘Exhibit Number Ten? |
. A My name is not on it as getting it, but . . o
yes, sir, I got a copy of that one.
j Q Now, up until this time . . . I believe this
3brings us up through July of 1972. Now, Mr. Tilson, up until]
that time, had you had conversations with Mr. McClung regardi
this transaction?
. A Daily.
Q And in those conversations, had Mr., MecClung t

.you who was selling this property?

TIMBERLAKE: I object to that, Your Honor, as

L.

ng

[4

cld
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leading. I object to it as hearsay as far as

Mr. Potter is concerned.

COURT: 'In other words, your objection is the

same . o « I think the objection is well take

SPENCER: Would Your Honor hear argument on t

objection? I think, if Your Honor please, I

respect Mr. Timberlake's objection to its beit

hearsay to Mr. Potter, until it is shown that

Mr. McClung was his attorney; but if, in his |

dealings with Mr., Tilson, Nr. McClung had tol
Iir. Tilson who was selling the property, then
I think that is admissible as to show for who

Mr. Tilson was acting. He was acting . . .

COURT: The only probative value it would hav
would be with regard to Mr. Potter's responsi

bility in the transaction.
SPENCER: It will be shown,; Your Honor, . . o
COURT: And that is the reason the objection

was made, and that is the reason why the Cour

sustained the objection. What Mr. McClung ma

1o

ne

pos]

(]
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- ¢clearly that IMr. McClung was at least acting

have said as to the ownership of this propert

\q

or who was authorizing him to sell it, that
certainly would not be binding, at this time,
on kr. Potter. There is no evidence in here

at this time that--no direct evidence--that

Mr. Potter, or that Mr. McClung was acting as

the duly authorized agent for iir. Potter.

SPERCER: Your Honor, there is considerable

correspondence contained in these Exhibits, which

of course have not been read into the evidené%

although they have been introduced, which show

as attorney for Mr. Potter, and that he was

handling these negotiations and writing the

correspondence directly to the seller's attorney

as well as to . . . I mean, to the buyer's

attorney . . .

COURT: Well, I would suggest that we proceed
and then, for the record, I will either accept
or disrcgard such testimony. The Court is
hearing this case, it is in equity, and I have

the right to accept or disregard testimony.
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11 | Jimmy. And we talked about it dozens and dozens of times,

12 'and . . .

W. E. TILS0ON - DIRLECT -41~
1 SPENCER: May we have this in the record for
92 the Court's later decision?
N
4 |- COURT: All right.
5
6 | Q Did Mr. McClung tell you who was selling the
7 1;p):'operty? |
8 : A Mr. McClung said that he and Charlie Potter

13 |1 Q Speak up a little bit.
14 | A Excuse me. Billy talked to me many times about

15 | this property, and he always said "we". He never said it was

[

16 | Charlie Potter; he said "we want you to sell it." And later-
17 jyou haven't asked me the guestion; I don't know if I should
18 | put it in or notméhe did at one time tell me that he had the
19 | document in his safe and that he had put up all the money, angd
20 | that they were going to sell it; and never did he say that he
21 | indicated but what he was a partner in this transaction.

22 ? Q All right, sir. Now, Mr. Tilson, after July
23 | of f972, did you subsequently receive a letter from NMr. McClung

24 | dated August the seventh, 1972, regarding this transaction,

25 | which has been admitted and identified as Exhibit Number Elevén?

!
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A

Q

Addressed to Mr. VWolver?

No, that is the letter addressed to you? Did

recelve that letter?

i
i

‘that letter . .

MeClung?

A
Q

A
Q

A
Q

TIMBERLAKL: What date? Addressed to who?

SPENCER: August the seventh, 1972. To Tilso

TIMBERLAKE: I don't see & letter addressed t

Mr. Tilson.

May I read this letter out loud?

I want to kmow, first of all, did you receive

I dig.

e « « in the regular course of mail from ir.

Yes, sir,.

All right.

TIMBERLAKE: Are you referring to a letter

addressed to Mr. Wolver?

SPENCER: I am not, sir, I am referring to a

letter addressed to Mr. Tilson and signed by
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Mr. McClung.
A May I read it?

COURT: All right.

i A "W. E. Tilson, c¢/o W. E. Tilson & Son Realtors,

South Main Street, Lexington, Virginia; Re: Richard B. Macgurn

and Charles A, Potter, Jr., Agreement of Sale. Dear Tex:

IEnclosed herewith is a letter that I received from the attornpey

for Mr. Macgurn and my reply for Charley. I am afraid that

‘what has happened here is that when it looked like we were goling

to get the price that Charley and I agreed to take, that Char
suddenly decided that he'd be better off to try to hold on to

the property, rather than buying it and selling it as we had

[ =]

ey

agreed upon. It appears to me that llacgurn's variance is of hot

a great a nature to get around if Charley were going to live up

to what he had originally told me he was doing. This matter
:has been embarrassing to me, personally, since Charley did no
iact in good faith with me and has made it look like I have
‘misled you.

Therefore, until you receive a listing signed by both
Charley and myself; or however the property will be titled
‘when exercised by the options, plecase do not do any more work

on selling it or showing it.

T
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With kind personal regards, I am, Sincerely yours,

William B. MeClung." And I got a copy of the letter.

TIMBERLAKE: Of course, I think the Court wil
recognize that my objection runs to all of
this testimony, as well as to this letter tha

was just read.

COURT: Yes. That is not regarded as evidenc
concerning HMr., Potter. It may relate to MNr.

McClung's position.

Q Now, Mr. Tilson, enclosed with that letter wa
Exhibit Number Twelve, Mr. McClung's letter addressed to lir.
wolver. Was that enclosed? Did you receive that letter alon
with Exhibit Number Eleven from Mr. McClung?

A Yes, I got a copy of this letter. I don't

remember whether it was enclosed in that letter or not, but I

did get a copy of the letter.

Q Do you recall on what date you received your
copy of this letter identified as Exhibit Twelve addressed to
fir. Wolver and signed by Mr. McClung?

A Let's see the date on that. This is August

the seventh.,

Q Do you remember the date that you received th

[¥]

1t
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letter, your copy of that letter?
f A I received that letter, the copy, on the morn
Tof the tenth. |
| Q All right, will you tell the Judge what that
letter said?

A | This letter here? It is addressed to Mr. Wol
"Dear Mr. Wolver: I have and thank you for your letter of
iJuly 21, 1972, with reference to the above-captioned matter.
Since your client neither wishes to settle this matter as pro

posed in my last letter at an earlier date, or increase his

.deposit here in accordance with the proposed contract that I

forwarded to you,; Charles A. Potter, Jr., has declined to accp

his offer of $58,000.00 for the subject property.

With best wishes, I am, Sincerely yours, William B.
%McClunga" With a copy to W. E. Tilson.

Q As a result of receiving this letter as you
gaid on the morning of August the tenth, 1972, what did you 4
| A I immediately phoned Mr. McClung and told him
I had gotten this letter and wanted to know what to do.

Q_ " You telephoned him?
% A Yes, sir, he telephoned me. I telephoned him

I telephoned him after I got that letter.

0 Where was he?
A He was in his office.
Q All right, nOW « « .

ing

[O)
o]
ot

07
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But I will phone him and find out."

A And he said to come on over. I went over to
Mr. McClung's office with the letter, and he said, "Has Hr.
Wolver gotten the letter?" I said, "Billy, he couldn't have
possibly gotten the letter, because I just got my copy, and

I'm in the same town, and he couldn't possibly have gotten ii

Q Where was Mr. Wolver . . o

A That was in Mre . . .

TIMBERLAKE: I object to all of that, Your

Honor, and I move it be stricken. Mr. Tilson

can't testify -as to the mail service througheol

the country.

COURT: Well, he was just repeating about
receiving the letter on the tenth, aﬁd truly
he was expressing his opinion that Mr. Wolver
1iving in California could not have received

that letter by the tenth.
TIMBERLAKE: That is purely an opinion.
SPENCER: Your Honor pleasse, the evidence is

not being introduced for that purpose, but on

the conversation that Mr. Tilson had with
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1 i Mro‘McClung, and they both behaved and reactefl
9 | based on what they said and the statements thpt
3 they madé to each other.
4 .
5 ; COURT: I am going to permit it to go in. Go
6 i ahead.
7
8 T Q Mr. Tilson?
. »9 | A I told him I would phone Mr. Wolver snd see if

10 _he got it, and "Why?" He said, "If Mr. Welver sends & contragt
11 faccepting my previous letter, referring to the letter, and

12 gsending the two thousand dollars," he said, "There's no way
13 ‘under God's green earth that Charlie could get out of that

14 :contract, ‘cause it would be & contract.® I said, "Would you
15 :write out the contract that Mr. Wolver should send back up

16 | here to make it right?"

=2

17 4 Q Mr. Tilson, you ﬁave'said "contract" he shoulq
18 %send back; is that what you mean?

19 A It's a wire, a telegram. Telegram, The pro-
20 5posed contract. And he wrote out this property here, and he
21 | said he should send that as referring to‘my letter of the sixth;
22 andAthis ig in his handwriting . « .

23 | Q I show you Exhibit Number Thirtgen.

24 A He wrote it out right in . . « I was at the

25 | end of the table, Mr. McClung was over at his side, and he had
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| to shuffle around to find this paper. And this is the write-hp

he did, and this is what I phoned Mr. Wolver.
; Q And is tﬁat in lr. McClung's handwriting?

A That is in Mr. McClung's h,andwri.ting°

Q You said that there is some reference to a form
.of letter that Hr. McClung had . - .
' A As I stepped out of the door, helsaid, "This
will refer to my letter of the sixth," I believe was the wordp
he said, |

Q That was after he had given you this written |}

A - After he had given me that.

Q All right, now, after you left Mr. McClung's
:office, did you, in fact, call Mr. Macgurn or lr. Wolver in
.California?

A I did. I got Mr. Volver.
j Q Now, after your telephone conversation with
;the people in California, did you receive a telegram from Nr,
ZMacgurn on August the tenth?

A | I did.

Q I am showing you Exhibit Number Fourteen, and
1ask you if that is an accurate copy of the telegram that you
received?

A That is correct. Do you want me to read it?

TIMBERLAKE: = Your Honor, I object to the reading
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' COURT: All right. Well, the objection is

and introduction of this writing that this wi
ness holds in his hand; he is in no position
to testify that this telegram was either sent
by or signed by Richard Macgurn. The only

thing he can testify to . . .

SPENCER: There will be further evidence that

that is » « o

COURT: Then you will have to wait until you

can qualify the telegran.
SPENCER: Your Honor please, we would like to
introduce it for the purpose of lir. Tilson
saying that it is the telegram that he receiv
COURT: But the objection made by Mr. Timberl
is that Mr. Tilson doesn't know whether Mr.

Macgurn sent that telegram or not.

SPENCER: And we expect to show . . &

sustained until you qualify the telegram,

alke
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Q After you had received that telegram on August

the tenth, Mr. Tilson, what did you do with it, with the orig

inal wire?

A I took it to Mr. HMcClung.

Q And after that day . . . 7

A Wait a minute. I took it to lr. McClung firsft,
?and then I took it out to Mr. Potter.
i Q Where did you take it to Mr. Potter?
‘ A I took it %o Mr. Potter, ne was working on hip

new house, out in Collierstown. I delivered it to him personplly.

Q After you had received that telegram, did you
.ever receive a demand from MNr. lacgurn and/or Mr. Wolver for
?performance of the contract to sell this land?

| A I don't quite get your question., It was a

contract - » . I'd have to go back in my files for the lettery

-0

but it was just relative to the contract. I don't know just

how to answer your question, because I'm not going to say any:

thing that isn‘*t honest.
TIMBERLAKE: I think the w;tness can be asked
if he had any further contact with either

Mr., Wolver or Macgurn . . .

: ‘ SPENCER: I withdraw the question.
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1 i Q Mr. Tilson, after the telegram of August the
2 ltenth, did you have any further contact with either Mr. Macgurn
3 | or Mr. Wolver? "

4 A I don't think so. I don't know. I cannot

5 | answer the question, because I really don't know. We were

6 | talkin' so muchv. . . and phonin' so muéh, I'm not « .

7 ; Q I am going to show you a letter dated August

§ | the fifteenth . o »

9 ; A I'm not going to make a statement that isn't
10 | right.
11 Q I'm going to show you a letter dated August

12 | fifteenth and ask you if you received that letter?
13 || A Yes, sir, I got that letter. I don't know if
14 EI have a copy in my files, but I should have. But I remember

15 | reeding the letter.

16
o 17 . PIMBERLAKE: I don't think the letter itself
18 . is proper evidence for either of my clients,
19+ S snd I object to its introduction.
20 |
21 | SPENCER: Do I understand that you are objectlng
, 22 to the introduction?
23
241 o TIMBERLAKE: Yes, sir.

SHENANDOAH REFPORTING SERVICE

A DIVISION OF S.i.A., INC.
P.O. BOX 2435
- STAUNTON, VIRGINIA




10
11
12
13
14
15
16
17
18
19
20

21

23
24

25

Macgurn, is there?

W. E. TILSON - DIRECT | 52

SPENCER: I would ask the Court for a ruling

on the admissibility of this letter, Your Honpr,

dated August the fifteenth, 1972, addressed tpo

Mr. Tilson, from Mr. Wolver, requesting the forms

of the contract, being introducéd for the pure

pose of showing that the purchaser was ready,

willing, and able to perform the contract.

COURT: Well, there is no question raised tha

Mr. Wolver was acting as the attorney for Mr.

SPENCER: No, Your Honor. And Mr. Wolver is

present to testify.
COURT: All right. I'll admit it.

TIMBERLAKE: I object to it as self-serving

declaration; and as hearsay.

SPENCER: For the_record, this is marked
Exhibit Number Fifteen, a letter from HMr. Wol

to L L4 L]

COURT: Does lir. Tilson have the original?
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A

letter, and I remember reading it, but I don't think I have i

in my files,

A
Q

.Augﬁst the fifteenth from Mr. Wolver addressed to you, HMr.

Tilson?

I'1l1l have to look through here.

I don't think so. I remember getting the

COURT: Well, applying the second best evidence
rule, of course, the copy would be admissible
but I would prefer if the original were

available.
SPENCER: The documents, Your Honor, lr. Tilson
delivered to Mr. lMcClung, the reason that we
don't have the originals in our possession.
But he'll check his files and see if . . .
No, sir, I don't seem to have that,

Do you have the original of this letter dated

No, sir, I don't seem to.

TIMBERLAKE: Your Honor, I would like to stat

1)

that all of my objections to the introduction
of this writing, which purports to be a copy
of a letter from Mr. Wolver, as attorney for

Mr. Macgurn, to Mr. Tilson, who is the real
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‘but I must explain to you that I turned a lot of my files ovelr

estate agent that was undertaking to make thisg
sale, and I object to it on the grounds that
it is unsigned, that the best evidence rule

certainly calls for the production of the orig-
inal of the letter if there was a signed lettelr
such as that received by Hlr. Tilson. I also
object to it as hearsay and self-serving declar-
ation by the Complainant or the Complainant's

; attorney.

COURT: Well, if the original letter can be

produced, I would insist that . . . I believe

Mr. Tilson's testimony that he did receive the

original, and is unable to locate it, and you
: ' are now offering the copy which Mr; Tilson

identifies as a copy of the original. And I

{ s

will admit it, but with the understanding thal
if the original letter can be located I would
suggest that that replace the copy.

! SPENCER: Yes, Your Honor.

A Your Honor, I tried to keep all of these copi

[§)
il
-

to my two attornies at different times, and I would get back
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bopies, and I'm not exactly pleased with what I have. That's
why I have to say that I know that I have gotten letters, but

I 46 not have it and I could not say what day I got it.

[ TIMBERLAKE: I would like for the Court to
direct the witness to name the gentlemen that
he refers to as his two attornies, having tury

the papers over to them.

A Mr. Roberts and Mr. Spencer.

Q Mr. Tilson, it has been shown in fhe evidence
the contract pfice for the sale of this property was fifty-
eight thousand dollars ($58,000.00). Will you tell the Court
whether or not.the consideration of fifty-eight thousand doll
‘was & reasonable value for this property at the time it was
‘sold?

. A We would say in feal estate parlance if a gen
'marn makes an offer and the buyer accepts it, that is a reeson

‘able price.
TIMBERLAXKE: I object to that.

} A I would say that is a reasonable price at tha

'time,

ed

S

tle—
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TIMBERLAKE: I object to that as being absolutely

unrelated to the issue . . .
Q Mr. Tilson, let me ask you, in terms of . . .

COURT: As an expert in the field of real estiate
and your knowledge of this property, you can bhe

asked whether it was a fair price.

A It was a reasonable price at that time, the

1

jtime cf the contract.

TIMBERLAKE: I object to thatl question and
answer as being irrelevant to the issues in

this case,

Q Mr. Tilson, do you know what the reasonable
'rental value of this property would be for the period since tpe
fdate of the sale until now, on an annual basis, what would haye

been the fair annual rental for that property?

TIMBERLAKE: I object to that, Your Honor, as

being irrelevant and immaterial.

SPENCER: Your Honor please, the Bill of
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Cémplaint originally filed in this cause pray
for specific performancé and damages in the d
of the cénveyance, and also for damages in th
alternative of the specific performance remed
The Court held on a demurrer the porticn of

the Bill of Complaint asking for damages in t

glternative be sgtruck, but as I recall the

Court specifically held that any damages whicy

could be shown %o have occurred because of th
delay in the conveyance, and would be adjunct
to a remedy of specific performance, would be
allowed. We submit, Your llonor, that the

damages for the « o o

COURT: I sustained the demurrer zs to the cl

for fifty thousand dollars ($50,000.00).
SPENCER: Yes, Your Honor.

COURT: In lieu of the permit to relief of

specific performance.
SPENCER: Yes, Your Honor.

wWhat would bte the fair rental value of . . .

cley

[¥)

Y o

ne

ive

aim
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COURT: I believe that you are claiming the
amount of ten thousand dollars ($10,000.00)
for delay of the sale?

SPENCER: Yes, Your Honor.

Q ~ What, Mr. Tilson, would be the fair rental

value of the property . .

A I would have to answer that just like I did

the price of the property; there was an agreement of eighteen
hundred dollars (§1,800.00) by the seller and by the buyer fo
the rental of the property. I'd say it was worth rental woul

be eighteen hundred dollars a year. .

Q In your opinion . . .I want you to tell me, i

your opinion as an expert in the appraisal of real estate, is

sthe figure of eighteen hundred dollars ($1,800.00) that they

sgreed on a reasonable amount for the rental of this property

on an annual basis at the time the contract, as of August the

tenth, 19727

A Mr. Spencer, in renting property,; there is

éusually a clause stating to what use that farm will be put.

If a farm is going to be used as a cattle farm and not garden

‘or things that would make it all be plowed up and washed away

it would be a different thing. I assume that this was going

to be used just as a cattle farm, as it had been, and, theref

[53]
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eighteen hundred dollars ($1,800.00) would be a reasonable re

Q Is that the most susceptible and best use of
that farm in its present state? |
| A Yes, sir, cattle farm. Yes, sir. In my judg
;ment, gir,

Q Hr. Tilson, throughout your efforts to sell
this property, did you have any additional conferences with
ir. Potter, other than the one which you testified to when he
:showed you the boundaries of the property?

A I don't remember, except I did when I took th
telegram out to him. I just gave him the telegram.

Q 411 right. At that conference when he showed

‘you the property, did Mr. Potter tell you who was selling the

fproperty?
TIMBERLAKE: I object to that, Your Honor,
as leading.
COURT: All right, ask him if lr. Potter made
any statement, and, if so, what it was.
Q Mr. Tilson, during any conversation with Mr.

'Potter, did Mr. Potter make any statement to you regarding ih
- ownership of this property and, if so, what were they?

A I don't remember him ever saying; there's nev

nt.

[+

er
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- and that they had the option and that they were partners. Al

been anything in our ninds at all except that we were dealing

with Mr. Potter and Mr. McClung, and that it was their propey
we knew that they were partners.

TIMBERLAKE: I object to that, Your Honor, asg

being unresponsive and move that it be strick

COURT: I think the objection is well taken,
what he may have concluded from his negotiati

‘He says he doesn't recall what was told him,‘

Q Mr. Tilson, to your knowledge, has anything

been removed from the property gince the summer of 19727

A Yes, sir. |

Q What has been removed from the property?

A Timber.

Q Do you know how much timber.has been removed?
A No, sir.

Q : A1l right, sir. Will you please answer any

questions that Mr. Timberlake or the Court might ask you.

Cross Examination by lr, Timberlake:

Q Mr. Tilson, I hand you this writing marked

ty

en.

oris.
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? Exhibit Two, which purports to be a sales contract of the
i property in question, and is signed by Mr. Macgurn. Who pre-

: pared that contract?

: A It was prepared in my office, and’the secrety
~did the typing.

Q Who dictated it?

A I did. In Mr. Macgurn's presence on the firs

‘of the month which was a Monday.

Q The first of May, 1972?
A It was a Monday.
Q - All right, sir. .And then, as I understand,

Mr. Tilson, on August the tenth, after you had received in th
‘mail the copy of the letter from HMr. McClung to Mr. Wolver
‘dated August the seventh, you made your telephone call to the

‘West Coast, and I have reference to this Exhibit Eleven, date

‘August the seventh; I believe you testified you received a coj

0f that letter on August the tenth?
A Right, sir.
Q And after you received a copy of that letter,
&ou made your telephone call to the West Coast?
" Correct.
And with whom did &ou talk?
Mr. Wolver,

Sir?

> O = O P

Mr. Wolver.

t

[{4)
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!

i
1
i

[

|

rit, yes.

QWriting in the mail that morning that Mr. Potter was not going
: A I hed received a letter which is already in

levidenceg as I had testified a while ago, on the morning of the

. Wolver the substance, or the language, of a telegram that you

telegram was to bind Mr. Potter to the sale of that properiy,

Q Mr. Wolver. And at that time, you gave to i,

desired Mr. Macgurn to send back; isn't that correct?
A Correct.

Q And the purpoge and design of that requested

was it not?

A That would be the only way we could consummatie
Q And that was after you had received notice in

to sell the property, wasn't it?

tenth, before I went over to Mr. McClung's office, yes, sir.

i

? Q

Now, Mr. Tilson, from that time certainly, on
iuP to the present, you have been most interested and active in
‘forcing lr. Potter to sell this property to Macgurn, have you
:not?

‘ A - I would have been very derelict in my duty as
?a realtor if I hadn‘t tried to consummate the sale . . .

[ Q All right, when you say you would be derelict
:in your duty, are you referring to your duty to lr. Potter?

A I am referring to a duty to Mr. KMeClung and Mr,

‘Macgurn, and to myself, to do the thing according to the proper
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conguct of a realtor.

Q But not to lr. Potter? Not through any duty

A Mr. Potter was one of the partiners, and we

had not dealt . « &

Q lMr. Tilson, haven't you been advised by the

there is no proof of its existence?

A I apologize,; Your Honor, if you did.

COURT: I did. I have ruled thus far the evi
dence has not -established that there was a
partnership at this time. So don't make any

reference to it.

Q You do not claim that in requesting this tele
gram to be dispatched by HMr. Wolver that you were prompted by
a duty to lMr. Potter, do you?

A I don't kmow what duty it would be, except
that his . . . the person who listed the contract with us was

still very desirous of having it consummated; and I know in m

priety of it; it was the proper thing to do, to do the best I
could for the persons--since you won't let me use the word

partner-~that listed the property with us, and had worked so

¥
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. hard for us, and still wanted it to be done; and it was just

_With'us, we had the duty to sell it, and we worked hard, and

‘power, Mr. Timberlake, to go ahead and consummate a contract

[
question of three against one as to the propriety of it. I

think that I was right, sir.
Q Well, I gather than that you do not claim thg
you were performing any duty to Mr. Potter when, after receiv

notice in writing that Mr. Potter was not going to sell the

property, that you undertook to solicit sending this telegram?

You don't claim that was through any duty to Mr,-Potter, do

you?
H

A I figure that when this property was listed

3

we did all we could, and it was possible for us to consummate

the sale legally and properly; we would not have been worthy

of our license to sell real estate if we had not exercised all

the normal, proper advice to consummate it that we had. And
we did have that advice, and we had that advice in writing

from the person who listed the contract, this property, with
‘us. He had the right to list it, and we would not have been

worthy of our license if we had not done everything in our

‘that was a legal contract. There was nothing crooked about i
‘Everything was done according to what I think was proper,

Q Mr., Tilson, Exhibit Number One is the listing
jof this property, or the memorandum of its listing, is it‘not

A Yes, sir.
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Q You do not have any other writing than this a
a listing, do you?

A No, sir.A

Q And did you ever produce a purchaser of this
Earl Rdberts farm ready, willing, and able to pay a price of
sixty thousand dollars (§60,000.00) gross?

A - No, sir.

Q Now, Mr, Tilson, you testified, I believe, th

on the same day you made this telephone call to the West Coas
and spoke with Hr. Wolver, you received a telegram which you
have identified as being . . . which you identified when you

testified in your direct examination.

COURT: You objected to the introduction of

that telegrem, and I sustained your objection

 TIMBERLAKE: I am not going into the substanc

of the telegram.

®
COURT: All right.
Q - You received a telegram in response to your
call to the West Coast, did you not?
A Yes, sir.
Q And I believe you testified that after you

W
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.réceived it, later that day you delivered it to Mr. Charles
‘A. Potter, Jr.?

| A I dig, after phoning lr. McClung and telling
;him I had it. He szid, “"Take it to Charley," and I took it
%o Charley, and I found him out near . . . working on his
house that he was remcdeling.

t

Q And you are as positive as any other testimony

}

Iyou have given in this case that you took that telegram out

:and delivered it in person, that day, to Mr. Potter?

A Yes, sir.
Q - Mr. Charles A. Potter, Jr.?
? A Yes, sir, at the request of Nr. MeClung; no

‘doubt about that.

i Q A1l right. And then I believe you testified
?that you received a letter from Mr. Wolver dated August the
_fifteenth, enclosing certain documents?

‘ A I don't remember the date. Let's get the
irecordg and read the record. I've got & lot of letters here.

gI‘m not going to answer that question; I don't know what you'lre

{
talking about.
i

TIMBERLAKE: Was that introduced, that lettex

' COURT: An objection was made under the best

evidence rule, because a copy was, I believe,
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introduced.

TIMBERLAKE: You accepted it subject to the

productibn of the original?
COURT: That is correct, yes,
Q Now, Mr. Tilson, I believe you testified that

you did receive a letter addressed to you dated August the

fifteenth, 1972, of which Exhibit Fifteen is a copy?

‘ A Yes, sir.
| Q And upon receipt of that letter and the signeq
;nstruments.enclosed with it, did you not go to Mr. Potter at
hig residence? Didn't you take the letter, didn't you take
the letter and the signed instruments that came with that
letter, and go to see Ilr. Charles A. Potter, Jr.?

A I don't remember that. I may have done it, by

I don't remember it. I know that we were dealing with Nr.
McClung, and we weren't dealing with Mr. Potter, except where
ilr. McClung said to go out and show it to Charley and get
Charley to sign it . . «

Q Show what?

A Anything‘that we'd happen to have. We showed
this to a lot of other pcople, and first to get Charley to

show you the lines of our farm, and « « . I didn'%t have many

(323
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‘him about the matter?

contacts with Mr. Potter. We weren‘t dealing with Mr. Potter;

we were dealing with his partner, lMr. McClung.

Q Did you Aot, when you received this letter
dated August the {ifteenth enclosing the signed contract whic]
Mr. MeClung had prepared and submitted to you on June the
seventeenth, or with his letter of June the seventeenth, did

you not then go to Hr. Charles A. Potter's farm and talk with

A I do not remember that. If I did, I'm not
zoing to demy it, sir,; because this is two or three years ago
and I'm an old, worn-out man, and I can't remember all that
stuf £3; but I'm telling you the truth, I don't remember that.
If I did, if I remembered, you know 1'd tell you. But I don'
remember it.

Q Well, I'm undertaking to refresh your memory
a little bit. Did you not take this letter dated August the
fifteenth enclosing the signed contract dated Nay the first,
1972, and go to Mr. Potter, lMr. Charles A. Potter, Jr., at
his residence and undertake to urge and persuade him to sign

the contract that had been signed by Nr. Macgurn?

A I don't remember any such visit.
Q Do you deny it?
A I do not deny it. I say I do not remember it

I deny that I tried to urge him to do anything; but I do not

deny that I took any document to him, because I do not rememby

It

T
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that, gir, but I deny . . «

Q

be sued if he didn't?

A

Q
A

A

‘be sued?

Did you not tell him at that time that he wou

‘T did nbt. How would I know whether he would

No, sir, I did not.
Sir?

I did not.

SPENCER: Your Honor please, I object to . »

SPENCER: Mr. Tilson, would you please hold up

just a moment while I address the Court? Your

Honor piease, I object to this line of guestijon-

ing. We are talking about the conduct of the
agent some two weeks after the contracf had

been entered into. Even if the testimony

that Mr. Timberlake is eliciting from the wit-

ness were that he did urge him, it would be
irrelevant. It would certainly be Mf, Tilson
duty to urge him to sign the contracf. But
whether he did or didn't is immaterial to the
case. The contract is alleged to have beén

reached no later than August the tenth, 1972,
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13 |

and any conduct of Mr. Tilson's some week or
two later in delivering contracts to Mr. Pottd
or something is irrelevant. And we would

object to this line of questioning.

TIMBERLAKE: Your Honor, I consider it highly
relevant in two respects. One, if he did tak
a contract which is designated as Exhibit Fiv
and meiled to him with the letter of August
the fifteenth Exhibit Fifteen, and go to lr.
Charles A, Potter, Jr., and urge him to sign
it, that is highly material as to whether or
not any conceivable contract binding upon lNr.
Potter existed prior to that. And it is also
highly material, Your Honor, to show INr. . .
this witness's bias, interest, and prejudice
in the matter. And I think on both of those
grounds this line of questioning is proper,
and the answers that may be elicited are high

material.

COURT: Well, of course, if kir. Potter had
signed, had executed the conveyance, we would
be in Court today. That's well understood.

I think your objection should be overruled,

vy
e}

[y

W
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Mr. Spencer. All right, you may proceed.

Q Do you deny, Mr. Tilson, that follow1ng recell
oi the letter of August the fifteenth, designated as Exhibit
Fifteen ~you went with that letter and the contract prepared
Mr. McClung dated May the first, 1972, and designated as Exhi
rlve, signed by Mr. Macgurn at that time--that is, at the tim
1you received this letter of August the flfteenth~~do you deny
‘that yow took those papers to Mr. Charles A. Potter, Jr., at
éhis farm and undertook to urge and persuade him to sign this
:Exhibit Five?

A I do not deny that, but I specificelly say I
édo not remember taking'that contract, because I took most eve
jthing to Billy 211 the time, and when we got the wire back,
j:he said, "“Take that on out to Charley." I do not remember hi
havxng said take the contract to Charley. I know very, very

well I did not try to persuade Mr. Potter, or anybody else, i

jany contract, to sign it if he didn‘t want to. When we have
, contracts delivered to us, we try to take them to the sellersy

, and then it is their business{ it*s not proper for us to try

{

' to bulldoze them and get them to do it, and that we do not dao-

!

|

and that I did not de in this case.

Q , Do you de“y that you told Mr. Potter at his
farm following your receipt of this letter of August flfteen

"that if he didn‘'t sign the contract, he would be sued?

pt

by

oit

e

rye

3}

n

th,
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did you not go to Mr, William B. McClung, one of the Respondents

in this case, and underteke to get him to sue Mr. Potter on

‘behalf of the Macgurn estate to make the sale?

A You must repest that question. I must not havé

heard you. Could you repeat that?
Q Did you go to Mr. W. P. Coleman and undertske
:to,employ im to sue Mr. Potter? |

A I did not.
ROBERTS: Objection, Your Honor, . . .

TIMBERLAXE: I think I am entitled to show th

witness's interest and bias in the matter.

f Q You did not go to Mr. W. P. Coleman tc see if
fhc would sue Mr., Potter? |
% A I went to see Mr. W. P. Coleman, one of my
jVery good friends, when it looked like this . . . I think MNr.
Coleman will tell you, and I wish he were here, that I came

Edown and told him some of the facts, and I said, "I know that

Charley is a neighbor of yours, and I don't imasgine that you
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would want to represent Mr. Macgurn, but I want you to know
that if there's eny way that he could help, all right," but

I never told him that we wanted him to. He said, "You're

right." He said, "I wouldn't feel right going against HNr.

1Potterp and I wouldn't feel right going against you, so you
can rest assured that I won't work with Mr. Macgurn and I won
work with Mr. Potter."

| Q All right, sir, then; after your converaation
Iwith Mr. Coleman, d4id you go to see Mr. William A. Roberts
‘abocut bringing suit against ir. Potter?

A I recommended Kr. Roberts to Mr. Wolver, and

]

;Mr, Wolver cams and we went together to see Mr. Roberis.,

Q To employ him to bring suit against Charles
A Potter, Jr.? |

A | To do what should be done to consummate the
sale, whether it was to bring suit or whﬁtever wes to be done

Q That's allo I don't have any further questio

‘Re-Direct Examination by Mr. Spencer:

Q Mr. Tilson, it hasg been suggested that you
:employed cocunsel in this case. Are you paying anybody any
Eattorney“s fees in this case?

é A No, sir.

; Q
|

Have you employed any attorney in this case,

ot

e

1S
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in any way?

A No, sir. No, sir. |

Q All right, Mr. Tileon, when you received the,
right after -you received the telegram back from Mr. Macgurn i
California that you testified, did you receive an additiocnal
telegram, or an additional check, from him?

A Yes, but not the day of the telegram.

Q When did you receive that check, and how much
was it for? . | ‘

A Two thousand dollars ($2,000.00) was deposite
up at the benk, with interest; but I don't know the date I g0
it. The records will show that. |

Q Do you s8till have any of Mr. Macgurn's money
in the escrow.account?

A Five thousand doliars ($5,000.00), plus inter
from the date that they were put in.

Q All right. Now, Mr. Tilson . . .

A Three thousasnd at one time, two thousand the
last time., ‘

Q | lr. Timberlake hags raised several objections
to your testimony referring to lr. Pottér and Mr. HcClung as
partners in this case. 1 want torask you the events that

occurred in Mr. McClung's office on August the tenth--this is

before you sent the telegram. Was anything on that occasion

said to you by Mr. McClung fto indicate what his interest in t

(33

[
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¢t
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1

property was?

And, if so, what did he seay?

TIKMBERLAKE: I object to that in so far ags it

applies to Charles A. Potter, Jr.

COURT: I believe that I have already ruled

that the record is void of any evidence to esfiab-

lish a partnership between Mr. McClung and HMrl

Potter in this case, and . . .

SPENCER: Your Honor, we are trying to introduce

just that evidence, to show what . . .

COURT: Well, if you have evidence other than

the statement made by Mr. HMcClung, I have also

ruled that any statement made by HMr. McClung-
that is, in the absence of Mr. Potter--and

until the agency, if there is an agency, is

established, such evidence cannot be considered

against Mr. Potter, 1 have ruled that; thet

is an earlier ruling that I made in this case

Do you have any direct evidence from Mr. Pottie¢

by word of mouth or conduct, which would estal
lish the partnership which you, by innuendo,

at least; you are saying that there was a

)
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partnership. I can read from the questioning

of these witnesses, but thus far there is no

direct or competent evidence to establish it.

SPENCER: The evidence, Your Honor,; on the re
lationship between Ir. Potter and Mr. McClung
is, admittedly, circumstantial evidence; we

have no written agreement to introduce to the
Court to show that lir. Potter and Mr. McClung

were partners. However . . .

COURT: I understand from the recocrd in the
case « . o I have reviewed the record thoroug
and it is contended that Mr. McClung was the

agent for Mr. Potter in these negotiations.

SPENCER: Yes, Your Honor, and . . .

I

nly,

COURT: There is no allegation in the pleadings,

as far as I could observe or note, that Nr.
McClung is a partner of Ir. Potter in this ca
So in the absence of that, I don't see why y

should be permitted to pursue it.

SPENCER: If Your Honor please, the question

S€ e

oU
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of agency in this case is a double-~barreled

question. One, which Your Honor has just poin

out, and we would submit that that has been
supported both by the conduct of the parties
and the evidence that is before the Court, asg
well as written documents which show that MNr.
McClung is clearly acting as attorney for Nr.
Potter. The other question of it is what
authority does that attorney, in representing
Mr. Potter, have; if he 1is just an attorney,
wnat authority does he have., Now, if he is
not just an attorney, but is, in fact, holds
an interest in that property, then he had an
implied authority to bind that client or part
depending on what the Court rules that rela-

tionship was,
CQURT: If he is a co-owner,

SPENCER: What we are trying to show, Your Ho
is exactly what interest Mr. McClung had in 1
property, in order for the Court to determine
what authority Mr. HMcClung had to bind lr.
Potter. Now, it is true that'it is alleged,

as a matter of fact legal titlé ig held in th

=
cr
¢
ja7

nere~

nor,

ne

and

[6)
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MeClung was, I think admitted by the parties,

name of Charles A. Potter, Jr.; but I am sure
that Your Honor is aware, and there are cases
that support the fact, that an oral contract

entered into between an equitable owner and &

purchaser is an enforceable contract, and that

the silent partiner, or the legal title holder

cannot invoke the statute of frauds as a defehnse

to the enforceability of that contract., Now,

our position here, Your Honor, is that Hr.

an attorney for Mr. Potter throughout these

negotiations. . Secondly, we can show through
the evidence--the documentary evidence which
is already in, Your Honor--we .think supports

the proposition that Mr. McClung did have a

proprietary interest in this property. I would

also submit that the response to the question
last propounded to the witness as to statemen
made éy Mr. McClung on the morning of August
the tenth in his office will also submit the
proposition that he had a proprietary interes
in this property, and therefore the authority
to bind Kr. Potter, whether he be his partner
or his client, by his conduct. And for that

purpose, we would ask the Court to allow us 1

SHENANDOAH REPORTING SERVICE

A DIVISION OF S.HA,, INC.
P.O. BOX 2435
STAUNTON, VIRGINIA




10

11

12

13

14

15

16

17

18

18

20

21

23

24

25

W. E. TILS0ON ~ RE~DIRECT -79~

. beyond the averments in your Bill of Complain

introduce the evidence of the astatements whic
were made by Kr, McClung to Mr. Tilson in his

office.

COURT: According to the record in this case,
Mr. Potter singularly and solely acquired the

title tc this property by deed from Mr. and

Mrs. Roberts on September fourteen, 1972, whip

was subsequent to all of this transaction

between the parties. And up until that time,
sccording to the record further, my review of
the record is that when the property was pur-

chased in September, that the only interest,

as I saw it in the record, that HMr. HMcClung hf

in the case was his agreement to finance the

deposit, the five thousand dollar ($5,000.00)

[¥]
B

deposit, and that if the land were subsequenily

s0ld and there would be a profit--not a loss,

but a profit--he would share in the profits t

[]

the extent of four thousand dollars ($4,000.00).

Now, thet was his interest; as I read from th

record. And I don't believe that you can go

You don't allege that he was a co-owner at al

You allege that he was the agent of lNr. Poiter.

€3]
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Now, the thing, gentlemen, very frankly, that

disturbs me in this case, unless he were a co-

owner and was acting as the agent for Mr. Potter,

and this statement goes unrefuted in the recq

Mr. Tilson has testified that when he received

Mr. McClung's letter of rejection dated Augusgt

seven, 1972; on the morning of August ten, he
immediately called Hr. kicClung by telephone

and was told to come to IMr. lcClung's office.
And he quoted a statcment that lr. lMeClung meg
that Wolver couldn't have gotten the letter—-

or, this was lir. Tilson's statement--that

WWolver could not have gotten the letter. "Angd

I told him" (McClung) "that I would phone Woll
McClung said, 'If Wolver sends a contract and
two thousand dollars, there 1is God‘s no way

Potter can get out of this.'" Now, if he was

acting as the agent for Kr, Potter, it would

. be an inconsistent position. Now, if he were

a co-owner, I'd agree that he had that right
to do that. But, up until this time, the evi
dence is completely void of establishing that
he was a co-owner or had any proprietary inte
est in this land at that time. All of the

transaction that, when title was acquired by

de,

Ve .

e
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the conveyance on September the fourteenth,
1972. So I don't believe, Mr. Spencer, in
fairness to all the parties, [ don't believe
that you cean pursue on examination of Mr. Til
whether he knew that lMr. KHcClung was a partne
or a co-owner of this property. That did not

exist at the time.

SPENCER: If Your Honor please, the Court obs
the record which the Court has reviewed, and
the depositions that were taken by the Compla
ants, of both the Respondents—-Mr. Potter and
Mr. lcClung=--were taken for ine purposes of
discovery. We did not agree to try the case
on the depositions, although.reguested by. the
counsel for the Respdhdents to do so, ﬁor the
very reason that we didn't have all of our
evidence contained in the depositions. It is
true that those depositions, perhaps, do not
establish the partnership, but if now, upon
the trial of the case; we are precluded from
introducing that very evidence which would sh
the interest that Mr. McClung had in the prop
erty, then the Court, it appears to me, is

saying that by having taken those discovery

rvec

A

in-
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¥
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depositions, we are now precluded from estab-
lishing that relationship. If Your Honor ple
we have not read for the’Cburt—~and perhaps
this is unfair to ask the Court to rule on so
thing when the Court has not had the benefit,
perhaps, of reading 211 of these documents wh
have'beenvintroduced in the evidence today~-
for example, evidence which is before the
Court on the proprietary interest of Mr. McCl
is contained in a letter dated August the
seventh which has been introduced as Exhibit
Number Eleven, a letter from lir. lcClung to
Mr. Tilson. He says: "Dear Tex: Enclosed
herewith is a letter that I received from the
attorney for Kr. Mscgurn and my reply for
Charley. I am afraid that what has happened
here is that when it looked like we were goin
to get the price that Charley and I agreed to
take, that Charley suddenly decided that he'd

be better off to try to hold onto the propert

rather than buying it and selling it as we had

agreed upon. It appears to me that Macgurn's
variance is of not a great a nature to get
around if Charley were going to live up to wh

he had originally told me he was doing. Thig

ase,

e =

ich

ung

M
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matter has been embarrassing to me personally
since Charley did not act in good faith with
has made it look like I have misled you.,"
(emphasis added)

And this is particularly pertinent,
Your Honor: '"Therefore, until you," NMr. IMcClj
eddressing lir. Tilson, says, "until you recei

a listing signed by both Cherley and myself,

or however the property will be titled," this
letter being written at the time before lir.
Potter took title, "when exercised by the
options, please do not do any more work on
selling it or éhowing it." (emphasis zdded)
low, we submit, Your llonor, this is
in the evidence and does show a proprietary
interest of Mr. McClung. 'We would like to sh
through Mr. Tilsdn's tectimony, the corrobora
tive statements that were made by Mr., McClung
in his office which support the statements
made in this letter.from Hr. McClung to Ilir.

Tilson,

COURT: Mr. Spencer, you mention that the pur
pose of the depositions were not to be consid

as evidence in this case, the discovery

me,

X3

Ve

DW
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depositions?
SPENCER: Yes, Your Honor.

COURT: You mean that discovery depositions

may not be congidered as evidence in the casef

SPENCER: Your Honor, I don't suggest that th
discovery depositions cannot be taken as evi-

dence « o« o

COURT: I would also invite your attention to
the . . & fhat the witnesses . . . the Notary
Public spéaks of Mr. W. E. Tilson, lir. Charle
A. Potter, Jr., and Hr. William B. McClung

were sworn and testified, Aﬁd in Mr. MeClung

testimony there is no mention of a partnershij

SPENCER: I am not suggesting that the depo-~
sitiong can't be used or introduced in eviden
Your Honor. I think the rules provide for th
use of them in a trisl. I don't think it is
necessary that the parties introduce them;
they haven't thus been introduced as evidence

in the case. Théy are a part of the record a

Y]

W

'3

(2]
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discovery depositions . .

COURT: Well, for the Court to acquaint hinmse

with the . .

SPENCER: I'm not objecting to that. I have
no ijection to that, Your Honor, but it woul
appear to me to be improper for the Complains
now to say, to be bound by the evidence that
he can introduce at the trial of the case in
chief by whatever evidence was taken in the

discovery depositions. Certainly they can be

used for impeachment purposes or introduced i}

evidence, if one of the parties so choosge; bu

suppose we had witnesses who . . .

COURT: Well, can you frankly and siricerely
state for the Court that you have evidence th
can establish that Mr. McClung was a co-owner

with lir. Potter of this land?

SPENCER: I would submit that the Exhibit jus

read . o«

COURT: Well, that is by inference. But, I n

ihy

Tn

Mt

)
ct
(o]

a2t

can,
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do you have any direct evidence?

SPENCER: No, Your Honor. As I have said, it

is strictly circumstantial evidence.

COURT: I would assume that if you had, you
certainly would have before this stage of the
case, that scme averment or scme effort, by
pleading or otherwise, would have been made 1

establish the co-ownership.

SPENCER: Very definitely it would have, Youn
Honor, and it is strictly circumstantial evi-
dence, and as Your Honor suggests, this docum
is, by inference, is circumstantial evidence

that. Additional teétimony, which would supp
that circumstantial evidence would be the tes

moxny of Mr. Tilson.

COURT: I want the record also to be clear th
I am not charging anybody with impropriety or
any misconduct. I just stated that if MNr.

McClung was & co-owner, then I think he had a

right to tell Mr. Tilson, to dictate the form

]
o]
o

at
ort

1=

at

of the telegram to be used so that the contragt
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_ relationship was. I think that the problem

when mailed back would be a binding contract.
But if he were acting only as the agent for
Mr. Potter, then I would say his position as
agent for Mr. Potter, who had rejected the co
tract, would be inconsistent. That is what I
state for the record. I'm not charging Hr.
McClung or anybody else in this case with any

misconduct or impropriety. That is clear.

SPENCER: If Your Honor please, I think it is
clear also from the depositions of the Respon

ents in the case, that I am nct sure that Ilir.

Potter and Mr. McClung knéw exactly what theip

that we have before the Court today is not an
allegation that, on our part certainly, that
lr. Tilson has done anything.wrong; ‘I don't

know whether Mr. Timberlake suggested that or
not, but we are not suggesting that Mr. Potte
or lMr. McClung did anything intentionally wro
unless the evidence supports that. And that

for the Court to decide, But we would submit
Your Honor, that based on those depositions,

and the evidence before the Court, that I dou

that they really knew what their relationship

T
i

bt
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was, The depositions say he was going to get

part of it, and he wasn't, and then he writes

a letter saying you can't list it unless I sipn

it. I think it would be proper for the Court

to hear all of the circumstances and the evid

surrounding the conduct of the parties to detpr-

mine exactly what the relationship between

Mr. Potter and Mr. McClung is.

COURT: Well, I am going to'permit you to ask
the question, but I would reserve the right
lafer, if I feel that it's improper, after
hearing Nr. Tilson's statement, to strike it

from the record.
SPENCER: Very well, Your Honor.

TIMBERLAKE: Your Honor, I would like, before

you nove formally on that, I would like . . .
COURT: I apologize, lir. Timberlake.
TIMBERLAKE: Yes, sir. I would like to call

your attention to the fact that the rule is

very « . o how, the only allegation as far as
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Mr. McClung'e relstionship to Mr. Potter, as

the Court has pointed out, is that of an sgent

as well £s attorney. And the rule is clear-—-
extremely clear--and it is set forth in Michi

Jurigprudence Volume 1A, page %31, under'Agen

under the heading "To Bind Principal"--and it
says this, with numerous asnnotations:

"An agent cannot prove the scope of

his asgency by his own declaration.

Nor can the existence of an agency b

establighed against the principal by

any statements or declaraticn of the
alleged agent."

And that is exactly what is being sought in

response to this question that has been pro-

- pounded.

COURT: Of course, declarations alone cannot
establish agency. It must be accompanied by

certain acts, conduct . . .

TIMBERLAKE: And, Your Honor, the authorities
hold that statemenis of the agent as to the
existence or extenti of the agency are not

admissible as far as binding the alleged prin.

. cipals,.

COURT: They must be accompanied by some act |

€
o

g

cY s

iy

¥

SHENANDOAH REPORTING SERVICE
A CiIVISION OF S.1.A., INC.
P.O. BOX 2435
STAUNTON, VIRGINIA

]



10

11

13

14

156

16

17

18

19

20

21

22

23

24

25

W. B, TILSON ~ RE~DIRECT -90~

Q

- Q

indicate the authority vested in the agent by
the principal, or acquiesence,; for instance,
on the part of thé principal. It must pg}écc
panied by something other than just théiﬁere
declarations of agency, coupled with the fact
that the Court holds that such declarations
are inadmissible in evidence. I didn't know
what Mr. Spencer expected to show by Mr. Tils
whether there was any subsequent conduct in.
addition to any declafation made, I didn't
know; that's the reason I reserved the right

to gstrike it from the record.

Mr. Tilsen, my question to you was: On the

morning of August the tenth of 1972 . . .

TIMBERLAKE: We would like the record to show,

Your Honor . . . are you admitting this, or

are you just letting it . .

COURT: For my own information.

On the morning of August the tenth, 1972, whe

you were in Mr. leClung's office, did Mr. MeClung make any

statements to you indicating his interest in the property?

O M-

on,
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the document in the safe and I put up . « " I don't believe
;he sgid five thoussnd., "I put up the meney. Charley didn't

have the money. I had the money. Charley was a good friend

and he's not going to get me."

‘helped me with the wire.

TIMBERULAKE: I don't think that is proper.

COURT: If he made such a statement, ask him

what the statement was. You are calling for |

a8 conclusion by Mr. Tilson.

Q And, if so, what was the statement?

A Mr. McClung--I've got to getl my memory just
right on this, so I won't misquote it=--said that Charley was
rnot only trying to, I believe he said, 'get you; he's trying

to get me, t00; because I am in this just as he is; and I hay

of Kr. Roberts. Charley had the property, and I had the monely;

COURT: When was that?

A It was on the tenth cf August, the day that h

COURT: I believe the record indicates that t

conveyance to NMr. Potter was made by deed of

September fourteenth.

he
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; A This was on August the tenth.

COURT: I will state for the record that I do
believe that is competent evidence to establi
any ownership in the property,; and I will so
order that it be stricken from the record.
SPERCER: Please note our objection,

COURT: Yes, sir.

Q That's all we have for this witness.

Re-~Cross Examination by Mr. Timberlake:

1

: Q Mr. Tilson, in response to a question propoun
'to you a moment ago, I believe you testified that yocu are not
:paying any fees . . .

A That's right, sir.

. Q .« « o paying any fees or expenses of the Con-

iplainant pursuant to employment of counsel in this case, and

'that you have no financial interest in the outcome of this

suit, is that right?

|
{

; A We always get a commission, Mr. Timberlake, f

‘selling property. Qur job is to get the property listed, get
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a buyer and a seller; and that's what we have done in this

place, and we have got it consummated; and, of course, our
‘we are cntitled to the commission in this property, regardles
of what happens today.

that this is not a sale of the property by lir. Pctter to the

‘Macgurn estate, that you are entitled to commissions?

ra sale?

~that if the Court holds that this is a binding sale, that you

-would be entitled to commissions; isn't that correct?

‘way, Mr. Timberlake; and we shall pursue it.

interest is the commission in it, outside of having done a

good job, which we were required to do. And we do contend th

Q You take the position that if the Court rules

v

A Yey, sir. We have done our job and if there
has been « o«

Q Even though you didn't effect a sale?
A We did all we « . o
Q

Even though the Court holds that this is not

A That's our contention. That's what will have

to be decided, sir.
Q And, of course, it will be perfectly manifest

A We +think we are entitled to the commission an

Q - I have no further questions.

at

y—
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* Whereupons:

;a witness called on behalf of the Complainant, being of legal

‘age and duly sworn, testified upon his-oath as follows:

LEUGENE L. WOLVER, JR.

‘Direct Examination by Mr. Upencer:

~
-

State your full name, please?

A Bugene L. Wolver, Jr.
Q And where do you live, HMr. Wolver? .
A In the city of Hidden Hills, California,., Hid

]
Hills is a city sdjacent to Los Angeles, California.

| Q And what is your occupation?
A I am an attorney at law.
Q And how long have you been an attorney?
A Nineteen years.
Q ‘And what is the nature of your practice?
A Our firm's practice is the general practice;

my particular area of emphasis within the firm is business la

but it also encompasses other areas of law.

f Q  Are you familiar with the decedent, Mr. Richa
Macgurn?

A Yes, I was familiar with Mr. Macgurn.

Q How long had you known Mr. Macgurn?

len

e
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A I knew lir. Macgurn from the date that he move

- into his home which was adjacent to my residence in Hidden

Hills. That would have been . . . oh, my best recollection,

1965, 1966. '

Q Were you employed by Mr. Macgurn as his attor
A Yes, I was.

Q How long have you been so employed?

A I commenced representing lir. Macgurn in the

year 1972, I believe the first such representation would hav

‘been in the month of March or April; possibly May, but I

'‘believe March or April.

Q All right, Mr. Wolver, did there come a time

iwhen HMr. Mecgurn employed you to represent him in the negoti-

regarding that?

A On June the eighth, 1972.

Q And on that date did you and‘Mr. Macgurn have
a discussion about the current status of negotiations?

A We had such a discussion, yes, sir.

Q I am going to show you, Hr. Wolver, Exhibit

dated May the first, 1972, and ask you if, on that date, you

saw that agreement?

Number Five, which has been identified as an Agreement of Salg

d

ney ?

w

ations for the purchase of rcal estate in the state of Virginia?
A Yes, sir.
Q And what was your first contact with Mr. Macgphrn

N
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11 A Yes, sir, I did.
2 | Q And at that time, had that contract been signed
3 ;by lir. Macgurn?

4 ; A No, sir.
5 : Q Now, as a result . . . well, let me also show

6 | :vou Exhibit Number S5ix and Number Seven, the Escrow Agreement

[#)

7 'and the Memo of Agreement, and ask you if those documents wer
8 fshown to you on that day by Mr. Macgurn?

9 j A Yes.

10 | Q And you will notice lir. Macgurn's signature npw
11 jshows on this copy of Exhibit Number Six. Had that been sigﬁ@d
12 }as of that date?

13,’ A No, sir.
14 | Q Now, as a result of your conversation with Mrj
15 ;Macgurn on June the eighth, 1972, when viewing those documents;
16 fwhat did you do, Mr. Wolver?
17 |- A I, pursuant to lr. kMacgurn's instructions ana

i

18 | our conversation, dictated a letter to be sent to Virginia

19 | regarding the subject matter.

[
H

20 | Q I show you Exhibit Number Eight, being a lett

"

21 ;addressed to Mr. W. E. Tilson over your gignature, and ask yo

!
22 [1if thet is an accurate copy of the letter which you sent to

23 |'Mr. Tilson?

24 A It is.

25 | Q How,; would you explain to the Court what were
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j Q And as a result of that conversation, what di

~you do?

the primary variances between your letter and the proposed co

tract which Mr. McClung had forwarded?
TIMBERLAKE: I object to that, Your Honor,
because I think the writings speak for then-

selves. Both writings are in . . .

3 SPENCER: We'll just refer to the documents,

Your Honor.

Q After June eighth and your posting of that
_letter,'Mr. Wolver, what was your next contact regarding this
;transaction? And with whom?

% A Without referring to my records, Mr. Spencer,
imy recollection is my next contact was a correspondence that

I received from Hr. KeClung.

Q I am going to show you Exhibit Number Nine,

‘being a letter from Mr. McClung dated July the gsixth, and ask

fyou if that is that letter?

_ A Yes, it is.
j _

b

Q Did you discuss the contents of that letter

"with Mr. Macgurn?

A Yes, I did.
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A I sent a reply letter to lir. liecClung, which
?eply letter was ultimately scent, I believe was dated July the
twenty-first, 1972.

Q I show you Exhibit Number Ten, being a letter
from you addressed to Mr. FeClung and dated July the twenty-
first, 1972, and ask you if it is that letter?’
| A Yes, it is.

? Q All right, now, Hr. VYiolver, this letter state

5]

"This is to aclmowledge the receipﬁ of your letter of July 6,
1972. I have discussed its contents with our client; who ad-
yises me that inasmuch as your client had originally desired
ga closing or settlement date of April 15, and since he had
@ot'heard to the contréry, he made his plans accordingly.
&herefore we wigsh that the settlement date be as contracted

and agreed upcn, i.e. April 15, 1973. In all other respects

your letter is satisfactory. Trusting that this will suffice

¥

for your purposes and enclesing for your convenience an addit

idnal copy of this letter for forwarding to your client if so

‘desired, We remain," |
Now, what authority, number one, did you have to act

for Mr. Macgurn?
i

TIMBERLAKE: I object to that, Your Honor. I
don‘t think that an agent can testify as to

the extent and nature of his authority.
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Q
A

‘addition thereto, I had his written power of attorney.

Q
A

him in his behalf.

COURT: You mean if you are acting as my attorney

you don't have the right to write a letter in

my behalf?

TIMBERLAKE: No, sir; that wasn't the question.

COURT: All right, repeat the question.
SPENCER: The question, Your Honor, was what
authority, if any, did Mr. Wolver have to act

on behalf of lr. HMacgurn.

COURT: Well, ask him what his relationship

with Mr. Macgurn was and, from that, what authorit

he had.

What was your relatiohship with Mr. Macgurn?

I was Mr. Macgurn's attorney at law and, in
What were the terms of that power of attorney

It was a general power of attorney to act for

TIMBERLAKE: I call for production of that,

Your Honor. I think that is the best evidenc

(R ]
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fYéur Honor. On Mr. Macgurn's--I've forgotten what irip it
was, but it was in August--I gave that power of attorney back
‘to Mr. Macgurn; it was not found in his effects;, so I presume

he destroyed 1it.

Mwe wish that the settlement date be as contracted and agreed

‘upona" What was meant by the inclusiocn of that in the letter

“the intent set forth in my letter . . .

COURT: Do you have that?

A I do not have that written'power of attorney,

TIMBERLAKE: I object to any testimony in the

absence of the instrument itself.
COURT: I am going to overrule your objection

Q Now, Mr. Wolver, in this letter you state tha
A Mr. Spencer, it was my position, and that wag

TIMBERLAKE:» Your Honor, I think the letter Ik
to speak for itself. I don't think it is pro
evidence for this witness to testify as to wh

was intended in the letter.

COURT: Well, I think the letter clearly

e

as
per

at
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1 : ' expresses what was intended at the time.

2 .

3| SPENCER: I think, Your Honmor, there is the

4 { question before the Court as to whether or not
5 ; this letter dated July the twentyafirst, 1972,
6 | congtitutes an acceptance of the offer th%ﬁJ

7 ? _ at that point, was ocutstanding.

8 : .

9 COURT: Well, the letter speaks for itseif.

10 ‘

11| SPENCER: Your Henor, I would suggest that

12 ; what we are dealing with here is whether or npt
13 ; there was a meeting of the minds, and that cer-
14 ; tainly there is competent evidence for the

15 ; ‘ Court to know what was in his nind at . . .

17 i COURT: You can't go beyond the written terms
18 { of the contract, the written contract,

19

20 ' SPENCER: I'm not attempting to, Your Honor.

21 - I'm attempting to explain what wes meant o o o
22

23 COURT: I think the letter speaks for itself,
o | '

N SPENCER: Do I understand, then, that the Court
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is saying I camnot esk the question as to whay

was meant BY + o o
COURT: As to the intent of the letter?

SPENCER: As to what was meant by the use of

the words: "Therefore we wish that the settle

ment date be a8 contracted and agreed upon.®

COURT: Well, I would think that cleerly indi-s

cates what it meant right there. The settle-
ment date was regarded as April--was the date

in April?

SPENCER: April the fifteenth, 1972,

COURT: April fifteenth, 1972.

SPENCER: Your Honor, what I am trying tc show

for the Court is that a letter dated July the
s8ixth, 1972, was already in evidence. MNMr.

McClung, as attorney for Mr. Potter, wrote to
Mr. Welver saying‘your letter of June the eigh
is no good, we are not going to do that, but

here is what we can do. Mr. Wolver then, by

Lth
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letter dated July the twenty-firsi, which is

the letter in question right now, says, "Okay

we acceplt everything you say in your mest rede

offer, but we wish » . "

COURT: That is a follow=up of the telegram
which you say was an acceptance of this count

roposel, was it not?
8

SPENCER: We have two acceptances.

COURT: All right.

SPENCER: One is this letter dated July the
tWentwairst, which Mr. Wolver himself wrote
and composed, on the instructions of his clie:
And my purpose for going into this is to show
that it was the intent of the purchaser in
writing this letter to accede to all of the
terms of the contract, of the offer as out-

standing at that point by the geller.
COURT: Read the letter into the record.

SPENCER: "This is to acknowledge the receipt

1t
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of your letter of July 6, 1972. I have dis-

cussed its contents_with'our client « o "

COURT: Now that was prior to the rejection o

the contract?

SPENCER: That is correct, Your Honor.

COURT: All right. Go eshead.

SPENCER: * » o o who advises me that inasmuch

as your client had originally desired a closif

or settlement date of April 15, and since he

haed not heard to the contrary, he made his pif

accordingly. Therefore we wish that ithe settl

ment date be as contracted and agreed upon, i
April 15, 1873, In all other respects your
letter is satisfactory. Trusting that this

will suffice for your purposes and enclosing

for your convenience an additional copy of thi

letter for forwarding to your client if so

desired.” Now, Your Honor, my purpose in gei

.into this evidence is so that it would not be

argued as an objection to this being consider

an acceptance of the outstanding offer at tha

g

ng
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“time, that there was a requested variance.

meant to be simply expressing a wish that the

There is case law which uses the very word
"wish", the statement that you "wish" for scm
variation which, accepted as is, is an uncon-
ditional offer. I would submit tc Your Honor
that it is pertinent for the Court to know
whether or not, when this offer was made, or

this acceptance was made, the party meking it

settlement date be at some other time, or

whether it was a demand and a condition in order

for a contract to be « . .

COURT: Is that the letter that Mr. McClung

makes reference to in his letter to lir. Wolver:

"I have and thank you for your letter of July

21, 1972 ¢ o %
SPENCER: Yes, Your Honor.

COURT: " o o . with reference to the above-
captioned matter. Since your client neither
wishes to settle this matter as proposed in my
last letter at an earlier date, or increase

his deposit here in accordance with the propog

B9
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contract that I forwarded to you, Charles A.

Potter, Jr., has declined tc accept his offer

of $58,000.00 for the subjéct property."
"That was the letter which, in essenci

rejected the contract . . .
SPENCER: That was e withdrawal of the offer.

COURT: Withdrawal or rejection of the contra

And now you are offering that letter to explal

that perheps Mr, MeClung was in error in his
interpretation of the letter; isn't that what

you ere doing?
SPENCER: Exactly.

COURT: I won't permit it, because I think th
letter . « « I think that is a very important

phase of this case.

SPENCER: I agree, Ycur Honor, and I think

COURT: Well, I don't think you can go beyond

the written terms of that letter.

3,0
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; Q '~ Now, after writing this letter of July the

N

! SPENCER: DPlease note our objection.

COURT: All right.

‘twenty-first, 1972, Mr. Wolver, did you subsequently c o o Wh

was your next contact regarding this case, and with whom?

A Again without referring to my records, and jug

‘my recollection; Mr. Spencer, I believe the next contact that

I had regarding this case was & telephone call that I receive

from Mr. Tilson.

Q And, at that time, who--as you understood it

at the West Coast--whose agent was Mr. Tilson?
i

A Mr. Tilson was the agent . . o
! TPIMBERLAKE: I object to that, Your Honor.
SPENCER: Your Honor please, the evidence is
: clear that Mr. Tilson had a listing for this

property and was the agent to sell it.

TIMBERLAKE: This man's understanding doesn't

create any agencye.

COURT: Mr. Wolver was acting as the attorney

ot
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in fact for Mr. Macgurn, and also his attorne
so he had to know the relationship of Mr., Til
with regurd to the people that he was dealing
with. And I don't know why he cannot be pér—
i mitted tovtestify his acceptance of lMr. Tilso
as the agent for lMr. Potter. That can be
argued that . . » if you contend that MMr. Til
i was not the.agent for Mr. Potter, that can be
argued. But I think he has & right to testif]
‘ how he accepted Mr. Tilson in his dealings on

behalf of Mr. Macgurn.

TIMBERLAKE: I except to the Court's ruling.

; Q As whose agent did Nr. Tilson hold himself oy
to you at that time?

% A During the telephone conversation of the--thg|
I am just testifying about?

i

Q Yes.
! A As the agent for Mr. Potter, and as the agen?
For Mr. MeClung.
| Q Now, at that time, did Mr. Tilson give you
instructions as to how to accept the outstanding offef from
#he sellexr?

A Yes, sir.

[0}

on

301

t
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TIMBERLAKE: Objection to the question; there
is no proof of an outstanding offer, Your Hon
Ail of the proof is that the offer, if this
writing of May the first prepared by Mr.
McClung and submitted to HMr. Macgurn through
Mr., Tilson constitutes an 6ffer, Mr. Wolver's
own letter of June the eighth rejects that .

offer.

COURT: I believe Mr. Tilson has already testj
fied that he called pursuant to his conferenc

with NMr. McClung on the morning of August

‘tenth, that he called HMr. Wolver and suggested

the form of telegram, or informed Mr. VWolver
that there was a letter in the mail-—or evi-
dence to that effect--rejecting the contract,
but for lr. Wolver to send the‘following teler
gram, which would then, in effect, destroy
the rejection and meke the contract binding.
And I believe what you are asking now is what
Mr. Wolver . . . what he did then, and that ig

pursuant to what Mr., Tilson had suggested.

SPENCER: Yes, Your lionor.
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COURT: And that is already in the record, and I am
going to permit Mr. Wolver to testify what he
did pursuant to what Mr. Tilson tcld him. Th

already in the record, Mr. Timberlake.

Q All right, pursuant to what lir. Tilson told

YOUu o« o o

TIMBERLAKE: I wasn't objecting to that, Yourn

Honor.

Q Pursuant'to what Mr. Tilson told you on the

phore, what did you do?

A The ultimate action, Mr. Spencer, was a tele-

gram was sent dictated by me over my honme telephone, in the

presence of Mr. Macgurn. And the telegram was billed, pursus
to inétructidns of Mr, Macgurn in wmy presence; to his home
telephone. |

Q All right, now, is this the telegram that you
gent in compliance with Mr. Tilson's instructions?

A This is a copy of that telegram.

Q Are those the words contained in the telegramn
which you sent?

A Y689 SiI‘.

2t's

nt
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Q

Wolver, do you know whether or not Mr. Macgurn executed the

written contract which had been forwarded to you by lir. lMcCly

A
Q

“Phone and deliver, Lexington, Virginia" The

TIMBERLAKE: Do you want to read that inte th¢

record?

SPENCER: I introduce a copy of the telegram
as Exhibit Number Fourteen;- It is a photo-
static copy. The first words appearing at
the top of that form are: "WU AGT LEX" The

telegram is addressed to W. E. Tilson, Realtoy

telegram's contents are: "This is to inform
you I have executed the contracts forwarded by
Charles Potter, Jr., pertaining to the Roberts’
farm at Collierstown, Virginia, and em for-

warding a check for $72,000.00 to be asdded to fhe

L]

escrow account. Thus I am accepting his orig
inel counter offer as forwarded to me and as

explainedAin bhis attorney's letter of July 6,

¥

1672, and am returning the same for his signa

ture." Signed, Richard B. lacgurn.

Now, after the sending of ihis telegram, Mr.

=

Yes, I do.

Did he execute that contract?
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A Yes, he did, in my presence on that morning.

Q And do you know what was done with the contrg
after he executed it? |
| A Mr, Macgurn was going to mail the contract,
}together with two thousand dollars, to Mr. Tilson.

Q Was the two thousand dollars mailed with the
iéohtract to lr. Tilson? |
| A So I was advised by Hr. Tilson, and by Mr.
jMacgurne

Q Now, when you received the telephone call freo
Mr. Tilson on August the tenth, 1972, asking that you do some
‘thing further in order to make én acceptance, were you and/or
iMro'Macgurn surprised; and, if so, why?

i

TIMBERLAKE: I object to that.
COURT: Objection sustained.

; SPENCER: Please note our objection to Yocur
Honor's ruling to the admissibility of the re

sponse to the last question.

Q Mr. Wolver, did you ever receive a letter fro
Mr. McClung dated August the seventh, 1972, and addressed to

&ou, which has been filed in evidence as Exhibit Number Twelv

ct

§

[¥]
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And, if so, when?

in my office in the afterncon of August the eleventh, 1972.
'The afternoon mail being courtesy of the U.S. Mail, it is not
necessarily consistent, Your Honor, but at or about two o’clo
'in the afternoon; sometimes as late as three o‘clock.

‘quent to your letter of July the twenty-first, 1972, which ha

¥r. Macgurn--during his lifetime, ready, willing, and able to

of real estate in the state of Virginia?

ldied on August the thirtieth, 1972.

A Yes, I received this letter. It was received

Q All right, now, Mr. Wolver, at all times subs

perform the contract which he had entered into for the purchage

A Yes, sir.
Q When d4id Mr. Macgurn die?
A Mr. Macgurn, to the best of my recollection,

Q Now, since the date of Mr. Macgurn's death,

has anyone qualified as the executor or administrator of his

estate?
A Yes, sir; I have.
Q And approximately when did you qualify as sucl
A I qualified as the special administrator for

the purpose of continuing Mr. HMacgurn's business--which was 1l

United Match Company, Inc., a California corporation--and for

been introduced as Exhibit Number Ten, has Mr. Macgurn--or wap

the conducting of his other business affairs, within a week of
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1 This death. Subsequently, letters of testamentary were issued
9 | and my best recollection was it was during the month of Septepn-
3 |'ber. I may be'in error;'in may have been the early part of
4 EOctobero But it would have been approximately within e month
5 ]to a month and a half after the date of his death.

6 f Q Row, HMr. Wolver, since the date of your qual-
7 [1ification as the personal representative of Kr. Macgurn's

8 | estate, have you, on behalf of the estate, been ready, willinj,
9 Wand able to perform this contract?
10 | A Yes, sir.

11 i Q Are you now ready, willing, and able--and offpr—-
12'.to specifically perform this contract?

13 A Yes, sir.

14 ; Q Have you made demands on the Respondents for
15 | performance of the contract? Lither as attorney for Mr, Macgurn
‘16 ‘in his lifetime, or as the personal representative of his

f

17 | estate since his death?

8 1 A Yés, sir.

19 Q Did you do so in writing, Hr. Wolver?

20 A Yes, sir.

21 Q Do you recall the date . « o

22 A Also orally.

23 Q Do you recall to whom you made that demand?
247 A Yes, sir.

25 1. Q To whom was 1t?
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refer.

A
Q

A

HMr. Tilson.

I am going to show you a letter dated Septem-

‘ber the first, 1972, addressed to Mr. Tilson, and ask you if

that contains your demaﬂd, is that the letter to which you

Yes, sir.

TIMBERLAKE: I object to this letter being
introduced, Your Honor, on the grounds that i
undertakes to argue the issues that are now
in litigation. And it is a communication noct
to the Respondent, lir. Potter, or even to his

attorney, Mr. McClung.

SPENCER: The purpose of this letter as being
offered, Your Henor, is to show that a demand

was made.

COURT: Let me ask the witness a question bef
I rule on this. Mr. Wolver, the telegram tha
was read into the record, which was sent with
Mr. Macgurn's authorization: "This is to in-
form you that I have executed the contracts

forwarded by Charles Potter, Jr., pertaining

to the Roberts' farm at Collierstown, Virgini

ore

A 5
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and. am forwarding a check fer $2,000.00 to be
added to the escrow account. Thus I am accepting
his ofiginal counter offer as forwarded to me
and as explained in his attorney's letter of
July 6, 1972, and am returning the same for

his signature." Now, as I understand from thie
testimony thus far, this telegram was sent
immediately following'or subsequent to Mr. Til-

son's telephone call to you?
A Yes, Your Honor.

COURT: 4And I would.like to ingquire whether,
at that time, you were informed that a letter

of rejection was in the wail?

A Your Honor, kr, Tilson advised me that a--or
stated to me--that a letter either was in the mail or shortly
would be in the mail, a letter by Mr., McClung. The letter HNri

Tilgon described as one which was rejecting the offer or with

drawing the offer.

COURT: And the‘purpose, fhen, of the telegram
was to accept before receipt of the rejection

letter?
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Exactly, Your Honor,

COURT: All right. DNow, I think, gentlenmen,
lir. Macgurn is now deceased and Hr. Wolver is
his personal representative, and there is evi

dence thus far that Mr. Macgurn, during his

lifetime, was ready and willing to perform his

§

portion of the contract, or his obligation under

the contract, and Mr. Wolver now is about to
testify as to whether or not he, as personal
representative of the estate of HMr. lMacgurn,

is ready and willing to perform the part of

the contract on behalf of the beneficiaries off

the estate. I'm going to permit that questio

to be asked.

TIMBERLAKE: I wasn't objecting to that quest

Your Honor.
COURT: Well, what were you objecting to?

TIMBERLAKE: I was objecting to the introduct

of that letter.

COURT: VWell, this is corroborative evidence.

ion,

Lon
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Is the original of this letter available?

TIMBERLAKE: I'm not objecting to it being a

copy, Your lHonor. I am objecting to it as,

serving dissertation of what this gentleman

conceives to be the law. It was mailed the
this man had even qualified as personal repre
obviously on his own. Because he testified
that Mr. Macgurn died on August the thirtieth

and the letter is dated September the first,

COURT: At the time of this letter, ycu had n

qualified as personal representative?
A No, Your Honor, I had not. Under the terms o
the will, a holographic will of Hr. Macgurn, which had been

dictated by me and written in the handwriting, of course, of

The first thing thet we did, because of the time factor in

California, and because of the urgency of HMr. llacgurn's affai

ndministrator. At the time of the sending of the letter of

on the grounds that it is an argumentative, si

sentative, according to his own testimony, anj

end to be able to continue them,; was to be qualified as specie

second day after Mr. Macgurn's death, and befpre

i
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i

i

first, as the attorney for the lacgurn estate, before qualifyji

September the first, I do not believe that I had, as of that
date, qualified as special administrator, but did 4o so withi

a matter of several days thereafter.

COURT: ' This letter was then written in what

capacity?

A Your Honor, it was written in the capacity of

‘ag the executor of the Macgurn estate, and in the capacity of

‘a fiduciary to be appointed executor of the Macgurn estate.

I certainly anticipated, Your Honor, that I would be so

appointed. Ir. Macgurn was deceased at the time of the dicts

and transmittael of that letter.

COURT: Your letter does stake out the positi
of the estate with regard to the proposed 1lit
gation in the event that there was a refusal

on the part of the owner to convey this prope
A It certainly was intended to do so, Your Hono
COURT: Well, without the introduction of tha

we can well understand that this was the ulti

mate, this suit that was brought for specific

n

tion

3
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performance  » o L don't see where any usefu
purpose can bé served by the introduction of
this let%er; except to, perhaps, invite error
and I would suggest that we not tender that

letter.,

SPENCER: TFor the record, I would object, jus
so that it can't be asserted that we didn't
introduce whatevef we had to show that a demsa

for performance was made.

7

Q Mr. Wolver, correct me if I'm wrong; I believ

you have already testified about the, about whether or not th
and able . « . have you slready testified to that?

will be.

TIMBERLAKE: I didn't catch that answer; Nr.

Wolver.

A I said the estate has been always ready, will
and able, and is now ready, willing and able to perform its

part of the obligation.

[=1

A I have, and I said that the estate is, was, and

@0

t

nd

[$)

7]

estate is making a commitment now and has remained ready, willing

ing
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A

July the sixth,

Q

>vidence?

A

. TIMBERLAKE: Thet is, in accordance with the

terms of the writing dated May the first, 197

signed by Mr. Macgurn?

As explained by the letter of Mr. McClung of
1972.

TIMBERLAKE: Well, which, Mr. Wolver? The

terms are different . . o

SPENCER: Just a moment., Your Honor,; I haven

concluded the direct examination.

TIMBERLAKE: Excuse me.

- COURT: Gentlemen, it is too early in the day

to lose patience.

Do you have, in your possession or knowledge,

ony additional pertinent facts to this suit which you wish, af

the representative of Mr. Macgurn's estate, to introduce into

Well, that does open the floocdgates.

COURT: Yes, it does. I was going to make th

3T
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very same observation. I am sure that the Court

is well acquainted with the aim or the purpos
or the objective, of this suit. And I know
that HMr. Wolver, as the perscnal representati
and as the attorney for the estate, cannot
express any moré for the Court's information
than I already know as to your position in
the case, Mr. Wolver. But I think what Mr.
Spencer is driving at, if you might have some
thing that might be of assistance to him in

his astuteness of counsel in the case perhaps

|

A I presumed that was the thrust, Your Honor, o

@ro Spencer®'s inquiry. If I may refresh my recollection, Your

ﬁonor, by a summary that I have prepared from my day sheets,
to see if there is anything in addition. I believe it would
|

be, perhaps, Your Honor, pertinent and of evidentiary nature

%o go into the matter of my letter to Mr. Tilson of August

the fifteenth, which letter, I believe, has been admitted into

Sy

?videnceo

' COURT: It has been admitted into the evidence.

| |

i A I, of course, can go into detail of Mr. Tilscn's

telephone coenversation with me, which gave rise to the telegram.
i
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the state of mind of the decedent in consummating or wishing

I know, Your Honor, first-hand knowledge, of the removal of

removal, which I have brought with me to Court today for the
Court's review if we reach that point in the trial that it
becomes pertinent. If I may review my file, I will see if
there is anything in addition in the files, Your Honor.

The only other thing that I would believe might be of

some weight or consideration to the Court--I do net . . . as

an attorney, unfortunately, it is very hard to divorce oneselfl

when one is a witness from oné“s knowledge of the law and evi
dentiary rules--the only other area, Your Honor, that would

strike me as perhaps somewhat material would be the intent on

to consummate this transaction. But, of course;, there again,
the, I presume, best evidence is the written documentation

itself. Other than those areas that I have described that I

fairly well covered the water by the decumentation that is in
evidence and the testimony of the witnesses to this point.
Q Just on this point of your letter of‘August

fifteenth, Mr. Wolver, vou did send this letter to lr. Tilson

is that correct?

i A Yes, sir.
Q And what did you enclose with that letter?
A I enclogsed with that letter a Memo to Agreemne
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and the Escrow Instructions, which documents previously had b

sent to lMr. Macgurn and giveh to me, These documents had bee

sent to Mr. Macgurn together with a contract, and a letter of

IMr. MeClung's to Mr. Tilson. They were sent to Mr. Macgurn

by Kr. Tilson under cover letter of May the éighteenth, and
were handed to me by Mr. Macgurn, the decedent, on June the
eighth; a8ll of the documents wéree

Q And prior to the sending of this letter, do
you know whether or notv—this letter being Exhibit Number
Pifteen-~do you know whether or not Mr. Macgurn had returned
the contract to Mr. Tilson?

A Mr. Macgurn took the contract with thé stated
purposc of sending it to Nr. Tilson, together with the check
fpr two thousand dollars. Mr. Macgurn subsequently told me
he had, and NMr. Tilscen confirmed that fact by a telephone con

versation I had with him . . o

TIMBERLAKE: Your Honor, I think you are goin
right directly into hearsay again, but I don'
think it is highly material in that Mr. Tilsc

had already testified that he received this

ments that we are talking about., I think it
is improper testimony, but it doesn't add any

thingo'

letter from Mr. Macgurn containing these insty

I
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Q Had the contract been executed by Mr. Macgurn
‘before it was forwarded?

A Yes, sir,; it was executed in my presence.

Q The Memo of Agreement which you enclosed with
your letter of August the fifteenth, had that lemo of Agree-
‘ment been executed by lir. Macgurn at the time that you forwar
%it e » o 1'm sorry, the Escrow Agreement, Exhibit Number Six7

A Yes, sir, that was executed in my presence,

I believe on August the fifteenth. I can state with certaint
‘that it was on August the fifteenth, 1972, executed in my
:preﬁence by the decedent.

Q Now, would you tell the Court the substance
Eof the conversation that you had with HMr. Tilson the day he
called you arcund August the tenth, just prior to your sendin

the telegram?
TIMBERLAKE: I object to that, Your Honor.
COURT: I think that's already in the record.

SPENCER: I would like to show that this gent

man on the West Coast had .the conversation wi

Mr. Tilson, who was at that time acting as agp

for the seller and called and %old him what t

&s ® L L]

do. I think it is pertinent that *his man tes

ded

Y

S
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COURT: Well, hasn't he already testified in

gram was suggested by Mr. Tilson, and he was
told by lr. Tilson that & letter of rejection
was in the mail and had not yet been received

by Mr. Wolver, written by Mr. MeClung . .

And that, prior to receiving the letter of

August the eleventh, that all of this then

telephone conversation with ir. Tilson. Now,

if there is anything to be added to that . .

SPENCER: I would like to add to that, if I
may, Your Honor; vut I believe that that is
already in the evidence.

ad

Q Mr. Wolver, you responded to a question of

the Court that the purpose of sending the telegram on August

»f the letter revoking the offer? I believe you responded th
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A Yes, sir.
i Q Now, were you given any instructions by a
grepresentative of the seller as %0 whether or not the revo-
cation of the offer would be effective before you posted that

|
|
I
|

telegram? .

TINMBERLAKE: I object to that, Your Honor. I
object to any instructions that Mr. Tilson ma

J have given this man as to the legal effect .

i COURT: Well, Mr, Wolver, after eighteen or n
teén vears in the practice of law, I would
i | certainly accept him as an astute lawyer, cer
tainly knowing the law of contrz«ts. And I
don't think it was necessary for Mr. Tilson t
explain to Mr. Wolver what the law was. You
are objecting for‘the reason that Mr. Tilson
had no right to tell Mr. Wolver what the lega
effect would be, or might be, of sending a te
gram of acceptance prior to the receipt of a

letter of rejection, is that it?

TIMBERLAKE: Well, I probably shouldn't have
objected., It just adds to and compounds the

part that Mr. Tilson played in trying to take

ing~

¥

iJ
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this men's ferm away from him.

COURT: Well, that can be argued.

SPENCER: Your Honor please, the'purpose of
the evidence is to show there was not a com-
munication of revocation of the offer by the

telephone call from ir. Tilson to Hr. Wolver.

TIMBERLAKE: He said there was.

SPENCER: Your Honor, he said that Mr. Tilson -

told him that there would be a letter coming,

that it either had been posted or it would be

COURT: Now ycu are drawing a very delicate
line of demercation there, I think. On notic
that there was a letter or word of rejection

to be received by him . . .

SPENCER: Your Honor, my point . . . the reas
that I want to introduce this . . . this evi-~
dence, is that if the agent for the seller,
after having posted a revocation, then calls

the purchaser and says, "Here is what you do

[
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vtively avoids the effect of ihe revocation.

the seller, told by him that the revocation

to avoid the revocation," and the purchaser

complies with those instructions, then he eff

COURT: EIven though it may be contrary to the

principal's desire or intent?

SPENCER: That is certainly in question, Youn
Honor., If Hr. Tilson was acting without authl
ority, then that's certainly another question

for the Court. But if, in fact, the agent o

has been made but, “If you do this before you
receive it, then you've got an acceptance,”
I submit, Your lionor, that no communication

of the revocation of the offer has been made.

TIMBERLAKE: You are making lir. Tilson look
worse and worse by pursuing this. He has

already ¢ . o«

SPENCER: Mr. Timberlake, I am here to protec

nobody, but to pursue my client's best intere

in the suit.
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Go ahead°

Your Honor?
COURT: All right.

A As I understand the guestion, Your Honor, wit
out having to resort to a rewinding of the tape, the pending
guestion is whether or not I was instructed or told the conse
quence or the effect of sending this telegram. Was I told to
send a telegram, and what was the purpose or what effect it

would have?

COURT: I believe that is the substance of th

question.
A Right. I was told by Mr. Tilson that Kr. McC

had told him for ne to send a telegran.

TINBERLAKE: Your Honor, I object to that

answer as absolute manifest hearsay, Your Hon

COURT: Well, that is in the evidence that it

COURT: All right, let's proceed, Mr. Spencerx.

SPENCER: Can the witness answer the question,

e

[

lung

o) g8
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1 f was, so far, from Mr. Tilson's testimony, thgt

2 i Mr. MeClung did tell Mr. Tilson, and formed
3 | the telegrem, the language of the telegrenm.
4 i : So it's not any new evidence.

28

6 ; : PIMBERLAKE: No, sir, but it's hearsay.

7.

8 COURT: Well, it may be.hearsay, but it's al-
9 i ready in the evidence.

10 |

11 ! A May I complete my answer, Your Honor?

12

13 COURT: Yes, sir.

14

15 A And that if I sent the telegram before I was

16 iin receipt of the letter of withdrawal or revocation or rejecgion,

17 | that a binding contract would be thereby effected, And that [

18 | ishould send the telegram posthaste.
19 | ' '
% .
20 4 COURT: Gentlemen, this seems to be the very
21 i crux of this case, along with several others.
22 |
23 ! Q Mr. Wolver, will you please answer any questipns
24

that the Court or Mr. Timberlake may have?

o
&1

TIMBERLAKE: I have no questions, Your Honor.
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Yhereupon:

CHARLES A. POTTER, JR.,
a Respondent, ha?ing been called to testify as an adverse wit
ness by the Complainant, being of legal age and duly sworn,

testified upon his oath as follows:

Direct Examination by HMr, Roberts:

Please state your name?

A Charles Potter, Jdr.

Q Where do you live?

A Lexington, Rockbridge County.

Q When did you get the deed to this property fr
¥r. and Mrs. Earl Roberts?

A September the eighteenth--seventeenth or
eighteenth-~ of 'T2. |

Q ' This was subsequent to all of the negotiation

that have been taking place « « «

A Yes, sir, after that.

Q Is that correct?

A Yess, sir.

Q At the time these negotiations were taking

place, you had no deed?

A No, sir.

[5]
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Q
A

g rental.

Y S S R

McClung had a copy in his files.

Q
A

Q
you taken

1

= =R R R

i Q:
ber, Mr., Potter, what was your arrangement with Mr. lcClung

with regard to the sale of this property?

A

executed my right to purchase the property.

Q

What sort of instrument did you have?

I had an option to purchase the property with
I had been renting the property for several years.

Whose name waé that option in?

The option was in my name.

Your name only?

Yes, sir. |

Where are the copies of 1it?

I had a copy, the Roberts had a copy, and Hr.

Were &ll of these copies executed?

Yes, sir.

Since the date of August the ténth, 1972, hav
any timber off of this property?

Yes, sir.

Did you sell it?

Yes, sir. |

For how much?

Approximately sixty-five hundred dollars (36,

Sixty-five hundred dollars for the sale of ti

There was no arrangement until after I had

In other words, you had no arrangement, no

A

200.CC
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pre-arrangement with him whatsoever?

A Not until my option expired.

_ Q | Who agreed upon the listing for sixty thousani
dollars ($60,000.00)7

A Both togethef.

Q ~ You both agreed on sixty thousand dollars?

A - Yes, sir.

Q Who agreced on the listing, or on the acceptangce
of the offer frbm Mr. Macgurn at the figure of fifty-eight
thousand dollars ($58,000.00)7 | -

A I d4id, sir.

Q Did Mr. HeClung concur in that?

A Yes, sir. |

Q In other words, it was a decision that both of
you made?

A No, sir, not in that respect, no, sir.

Q I refer to your deposition on page 66. After

the offer of fifty-eight thbusand dollars had been received,

y ou were asked: "And did you discuss that with Mr. McClung?"
And you answered: "Yes, sir." Question: "And as a result of
your conversation with him, did you both agree that you would

sell it.for the $58,000,00%?" And your answer again was: "Ye

[0)]
-

sir." Is that correct?

A Yes, sir.

[9]

Q Was Mr. McClung to share in any profit of thi

SHENANDOAH REPORTING 5ERVICE

A DIVISION OF S.I.A., INC.
P.O. BOX 2435

STAUNTON, VIRGINIA

L



10
11
12
13
14
15
16
17

18

19

20

21
22
23

24

25

POTTLER - DIRECT : ~135~

sale?

i A Yes, sir.

| Q Was this agreed prior to August tenth, 19727
J A No, sir.

j Q It was not agreed?

1 A No, sir.

! Q And if Mr. McClung has stated in his depositi

that there was an agreement that he was to share prior to thsa

kime, then you are saying that he is incorrect?

A I am saying that there was no deal set up on
how much of the profit he was to share. He was to get a per-

centage of the profit, and he knew that to that effect. But
| \ .
ho deal was set up exactly to the terms.

: Q All right, but he was to share in the profit
kf the property, and that was agreed upon betweén you prior
%o August tenth, 19727

i A Yes, sir,

! ' Q All right. Would you say it is unusual for a

individual who is either purported to be or about to becone

|

or is the owner of real estate to share in the profit of sale
Tith an uninterested third party?

; A Yes, sir.’
s Q All right, that's all.
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Ebit. What was Mr. McClung's relationship with you and with

‘this property from the time that you first discussed the prop
Ewith him up until your purchase of it, your execution of the

‘'option, exercise of your option?

Crouss Lxamination by Mr. Timberlake:

Q

A

about buying the property, and I had told them if they sold

I would like to have a chence at it.

Q
A

Q

Q

Mr. Potter, let's pursue that matter a littile

I had talked to the Roberts from time to time

How long had you been renting this property?
Approximately five years.

And you alone had been renting it?

Yes, sir.

And you had been operating it as a farm « . o

SPENCER: Objection. He is clearly leading the

witness., The witness was called as an adverse

witness.

TIVMBERLAKE: Well, I can cross exemine this w

ness.

COURT: Listen, you called him ag your adverse

witness, This ig cross examination.

A1%
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SPENCER: Your Honor, he is an adverse witnes
but he is & party, and this is his counsel wh
is examining. He has no right to cross

! examine . . o

COURT: Not at this stage of « « . It is my
| understanding, Mr. Spencer--I may be wrong--
butl when one side calls a witness as an adver
witness, that person is bound by that witness
i testimony. Even though he may be the client o
the attorney who then takes over on the exam-
ination, it is still cross examination, and g

leading question is. propers

SPENCER: HNote our objection.

always been my understanding of procedure.

| A At this time I had been leasing it slong with
my grandfather. I was going to school. It was a partnership

-basis.

| Q I see. And now what, if anything, took place

éin regard to this property and in regard to your relationship

b

gor connection with this property either in late 1971 or early
i

|

COURT: All right, you may object, but that's

2 g

G

Se

=N
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19722
A Well, the Roberts contacted me saying they we

they would like to sell the property, and I asked Bill if he

would go along with me to consummate the sale.
i .

Q Go along where?
é <\ To Charlottesville, to see the Roberts.
| Q In what capacity?
| A In the capacity of my attorney.
Q 411 right.
A So we went to Charlottesville one Sunday afte

!{noons talked to the Roberts on the property, ‘and after we
;returned, on our way back, it was talked that we would draw u
'an option with my rental on the property for another year. A
Bill did this and sent it to the parties, and it was signed

end executed by them and by myself.,

: Q | And when you say Bill did this, you mean Hr.
iMcClung e o o
| A Yes, sir.
1 Qv e o o 88 your attorney . . »
| A Mr. McClung.
| Q . + « prepared the document?
A | Yeg, sir.
. Q And who were the parties to this lease and op
!agreement?
A Earl D. Roberts, Winifred B, Roberts, and mys

re,

tion

alf,
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Q
A
Q
A
Q

attorney?

Q

L

A

Q
A
Q

They a3 owners and you as lessee . o »
Yes, sir.

e o » and optionee?

Yes; sir.

And at what stage, if ever, did you make any

arrangements with Mr. McClung in regerd to his compensation g

ROBERTS: I object to that phraseology.
COURT: What are your reasons, lir. Roberts?
ROBERTS: The witness has slready testified

that Mr. McClung was to share in the profits

of the sale.

COURT: Objection overruled.

At what stage of this procedure, if any, did

you make any arrangement for the compensation of Mr. McClung

as your attorney?

When I decided to keep the property for mysel
That was « o o
That was August the seventh.

August the seventh. DBefore that, did you hav

127}
-]

%)
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jsale of that farm?

any arrangement or understanding with lir. MeClung as to his

compensation in serving you ag your attorney?

A Mr. McClung'knew he would get paid for his
'services.
Q And had you discussed or arranged with him th

‘hasis of his payment?

!

; A No, sir.
] Q Zither any plan or the manner in which he was
;to be paid?

A No, sir.,

Q At what stage did any understanding arise abo

his receiving a share of the profits?
A Prior to the closing in September, with my
purchasing of the property.

Q I'm not talking about what percentage; 1'm

‘was there: an understanding that he would be compensated out o

the profits?

A At that time. At the sale . . . when I decidp

_against selling the property and decided that I would keep it
for myself, after August the seventh.
Q Well, did you, or did you not, have any under

'standing with him before that as to whether or noti he would

. share in some manner in the profit, if any, in the event of tf
|

[©)

PR

talking about at what stage of your relationship with Mr. McClung

)
fo N
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A No, sir, it was‘just extremely an open deal.

Q What do you mean by open deal?

A There were no terms whatscever.

Q I'm not talking about terms; I'm talking abouft
whether or not on any basis he would be compensated?

A No, sir, there wasn't any, any‘talk at all,
any conversation. |
| Q Well, at the time the property was listed with
Mr. Tilson, was that at your authorization and direction?

Al Yes, sir.

Q And, at that time, was there any understanding
or grrangement between you and lir. KcClung as to his being paid
out of the proceeds of sale of the farm?

A No, sir, there was noné.

Q And that is true, whether or not any percentage
had been agreed upon or not?

A Yes, sir. No percentage had been agreed upon}

Q Well, I'm not talking about whether any percentage
was . . o was there or not any understanding that he would
receive soﬁe share. I'm not talking about how much of a share.

A Yes, sir, he did receive a share. But theré
NES NO o o o

Q When was that understanding reached?

A That understanding was reéched after August the
seventh, {
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Q As to exactly what he would .receive?
A Yes, sir.
Q I'm not talking about what exactly he would

receive; I think you misunderstand my question. My question
is: At what stage, if ever, before August the seventh, was
there an understanding between you and Mr. HMcClung that he
would receive something--I'‘m not saying how much~-in the even
of . + « from the profit?

A He knew he would receive money for his servic

yes, sir.
Q - Out of the profit?
A out of the profit.
Q Ybu'hadn't determinéd,,and hadn't agreed with

ﬁim, on what portion of the profit . . »

A No, sir.

Q o o o he would receive in payment for his ser
ﬁrior to August the seventh? ‘

A No, sir. That's right.

Q ' Now, lr. Potter, I believe you testified when

examined by Mr. Roberts that since you have acquired title to
this property, on or about September the eighteenth, 1972, th

you have cut and sold some sixty»five hundred dollars (46,500,

g

vorth of_timber?
A Yes, sir.

Q And what, if anything, else, has been either

vices
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s0ld or added to this farm since that time?

A Nothing has been sold. The entire farm has
been fertilized. I have painted some of the roofs and repaired
some fences.

Q Do you have any idea of what that represents

in dollars and cents?

SPENCER: Objection, Your Honor. The Respondent

is trying to introduce number one, we would

[$]

suggest, Your Honor, is going beyond the scop
of direct examination or cross examination by

the witness and to the extent that Mr. Timber

lake does =o makes him his own witness and he
would be bound by that evidence., HNumber two,
he is attempting to establish the value of

enhencements done to the property by the Resppn-
dent during the beriod of time in which it is
alleged that he wrongfully réfused to convey.
In this proceeding, there is no suit by Mr.

Potter pending against anyone. There is no

claim in the pleadings of any set-off against
the damages becauée of enhancement of the value
of the property.- And we would submit, Your
Honor,‘that it would be grossly improper for

the Respondent to introduce evidence as to any
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1 | enhancement.

21

3 | COURT: How much timber was cut, did you gentle- .

4 P men inquire?

5|

6 ; | SPENCER: Yes, Your Honor, to show the damages

T | that had been dore to the property since lir.

8 ; Potter had wrongfully been holding it. Of
9| ceurse, anything he might introduce regarding
10} those damages, well, I think that would be
11 E pertinent., But I don't believe that in this
12 case he would be entitled to any set~off against
13 j those damages, even if proven, if the Court
14 held that he were liable for them; number one,
15 é o because there aie no pleadings to support sefi~
16 offs or counter-claim, and number two, because
170 it was during the period of time in which it
18 | was being wrongfully withheld, then he wouldn't
19 : be allowed to benefit from his efforts to
20 | enhance the property, during the period of time
21 | that it was béing wrongfully withheld.

22 |
23 . COURT: Well, really, there is no harm to be
24 done %hen in admitting the evidence, since no
25 clain is be;ng made for any enhancenent.

| ,
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A

Q

($3,000.00) worth.

That's all.

Exanmination by the Court:

SPENCER: I do submit, Your Honor, that it is

irrelevant.
COURT: * Oh, I agree with you. DBut I don't sej
where any harm can be committed by it. You
may reply to the question.

I would say approximately three thousand doll:

Approximately three thousand dollars worth.

Q

if I may. Somewhere in his diSCOVery depbsitions o o e

I would like to ask this young man a few ques

TIMBERLAKE: Your Honor, may I just inject
this. Of course, I fried to 1limit myself in
my cross examination of this witness to the
matters just dealt with when he was called as

an adverse witness.

COURT: Do you propose to call him as a witnesp

tione
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POTTER —~ CCURT , ~146~

TIMBERLAKE: I propose to call him on his own
behalf.

COURT: Then I won't ask any questions now,

G

¥

l

I

Q

interpreted to be an inconsistency in what you have told me

and what you have told Mr. Timberlake. I asked you, and I

was there some agreement that Hr. KcClung was to share in the

A
Q

>elieve in almost these same words, prlor to August ten, 1972

srofit of the sale of this‘property?

TIMBERLAKE: Your Honor, for the purpose of

Mr. Potter, I just want to clarify what I hav

Yes, sir.

All right. Thank you. )That's all.

the record, I would like to move that this suj

be dismissed on the grounds that there has be
a failure on thé'part of the Complainant teo
prove & binding contract between the seller

and buyer of this farm, this Roberts farm, ang

1343

it

on the further grounds that, even conceding for
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the sakevof argument thaﬁ there is a contract
} that it is in violation of ¢ . . or unenforce
able becauge of the statute of frauds. And I
won't undertake to argue it at this stage and
if the Court would see fit to take the motion
under advisement, I will proceed; but I wante

the motion in the record.

| COURT: All right.

Whereupon:
|

l

|
1

WILLIANM B. McCLUNG

% Respondent, being of legal age and duly sworn,.testified up¢

his oath as follows:

Direct Examination by Mr. Timberlakes:

i

Q Will you pleace state for the record your full

ﬁame, age, residence, and occubation?
? A My'name is William B. McClung; my age is twent

nine; my occupation is attorney at law; my residence is Rock-
| )

o . . .

bridge County, Virginia.

Q And how long have you been engaged in the prag

5

¢

Y -

rtice
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'of law in Lexington and Rockbridge County?
| A since 1969.

Q Now you, I believe, are one of the main
Respondents in this suit, both as trustee and as an individug
éis that correct?

A I am.

Q Mr. McClung, you, of course, know and are
jacquainted with Mr. Cherles A. Potter, Jr., also a Respondent
in this case?

A Yes, sir, I am.

Q How long have you known Mr. Potter?
i A I would say eight to ten years.

Q wa, in the year 1971, late '71, did you have
occasion to have any contact or relationship with Mr. Potiter
iin reference to this Roberts farm that is in controversy in
Jthis suit?
| A Yes, sir.

Q Will you please state to the Court how this
relationship afose and what the relationship was?

! A Charley Potter, Jr., came to me and stated th

he and his grandfather had been leasing the Earl Robertis farm

in the Collierstown vicinity for a number of years, that thre
icontact with the Robertses he had discovered that they were
desirous of selling this land and were not interested in con-

tinuing the rental relationship that had existed previously.

1,

2t

igh
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_ment‘to Charlottesville.

At that time, Charley amd I discussed the possibility of his

renting the property with an option to purchase this land, th
terms of it, and so forth like that. And he asked me to trav
to Charlottesville with.him and talk to the Robertses concern

the property.

el

ing

Q And in what capacity did he want you to go with
him?

A As his attorney.

Q Did you go to Charlottesville with him?

A Yes, sir. One Sunday afternoon Charley and I

Q Do you know approximately when that was?
i A I believe it was in the early part of 1972, or
ithe latter part of 1971; I think it was early 1972. It was
iwithin a month or two of the execution of the agreement for
%lease and option.

Q And who did you and lMr. Potier speak with in
Charlottesville?

A We met with Earl and Winifred Roberts.

Q Where?

A At their home on Rugby Roead.

Q And what developéd from that meeting?

A . Prom that meeting, there was discussion of salle

{

iprice and an attempt at trying to reduce the purchase price and

itrying to work out some agreement under which it could be
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purchaaed. The day that we were there, there were no conclus

reached; but subsequent to that date.

Q Were any conclusions reached that day?
A - No, sir.
Q All right, then, what was the next step in

your representation of Mr. Potter? |

A( Well, the next step was that Charley and I
talked aboutrthe-purchase price and about how to finance it
nnd so forth like that. The Robertses wanted forty-one thous
iollars ($41,000,00) for the property, of which five would be
?aid down in cash at the time of purchase, and would only sel

it under the condition that they finance the balance of the

purchase price, which was thirty-six thousand dollars ($36,00

A

ver a twelve yvear period, payable in principal amounts of

hree thousand dollars (83,000.00) per year and I believe intpg

£

%t the rate of six percent thereon. And at the time that we
returned from Charlottesville, and subsequent to that, Charle;
;n& I discussed this price and believed it to be too high at
that time. We didn't see the way that we could, you know, ta

care of the finance on that. And in discussing it further

setting forth the terms under which he would lease it for a
period of I believe it was one year, if I remember correctly,
and that during that period of time that he would have the

option to purchase this property at the price, and upon the

with Charley, I suggested that he obtain a lease on the propey

icng

4

=nd

| ]
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terms, which the Roberts had stated. And to effect this, I
prepared an agreement of rental for him, including the option
provision, and forwarded it to the Roberts and, with one minor
change in the agreement,athey accepted it and signed it and
returned it fo me. And I gave, I guess, a copy of‘it to Charj
| Q Did you « . . do you know how many copies of

this lease-option agreement were prepared and signed?

A No, sir.

Q Do you recall whether or not Mr. Potter execu
the agreement and, if so, waé that before or after the Robert

executed 1t?

A He executed it prior to my mailing it to the
Robertses. |
Q Did you mail it directly to the Roberts, or

to some legal representative?

A I mailed it directly to the Robertses.
Q Mr. McClung I ask you if this writing that I
now hand you is the lease and option agreement that you just

referred to in your testimony?

Q I also notice that Paragraph Eight as originally

ley.

ted

A Yes, it is.

.Q I notice on the second page that it is executed
oy Charles A. Potter, Jr., Earl D. Roberts, and Winifred B, -
oberts. Is that correct?

A That is correct.
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Written is scratched out and there is inserted in its place:
"Phe tenant shall clip or brushhog pastures," with the initis
“C,A.P." Is that the alteration that you referred to?
! A .. Yes, sir, that was the alteration requested
iby the Roberts.

TIMBERLAKE: Your Honor, I would like to off¢
| this as an Exhibit, as Respondent's Exhibit

One, I suppose it would be.

COURT: Any objection, gentlemen?

_SPENCER: I don't have any objection.

COURT: All right, it is received and admitte
| into the evidence and identified as Defendant

Exhibit Number One.

Q All right, Mr. McClung, this agreement as to
iwhich you have just testified, which has been introduced into
Ethe evidence as Respondent's Exhibit One, is dated Narch the
%tenth, 1972. Will you please state what, if anything, trans-
ipired after the execution of this agreement in so far as your
:relationship with, or representation of, Charles A. Potter, J

|is concerned?

ls

r
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LY

¥

A Well, subsequent to receiving the agreement

listed the property with Jim Tilson for the sale price of

sixty thousand dollars ($60,000.00).

thas been introduced as Exhibit Oné?

fied to earlier.

Q Now, at whose instance and direction did you
make this listing?
A . In discussing it with Charley, we together

arrived at the price that wevthought the property had the pot

tial of bringing. And with his concurrence, and at his reque

I gave the listing to Tilson., The listing was signed by me;
it was not signed by Charley; he was not present at the time,
I wrote his name on it, and then signed the listing.

Q I see. Af that fime, did you have any fixed
agreement or understanding in so far as your compensation for

services rendered Charles A. Potter, Jr., is concerned?

from a sale of this property.

Q- ‘Do you recall the date on which you met MNr.
James Tilson and authorized the listing of this Roberts farm

vith Tilson and Company?

from the Roberts in Charlottesville, I met with Jim Tilson and

Q Is that the listing agreement thet, I believd

A It was a legal sheet that I believe was testi-

A For helping Charley from the inception through

[
=3
!

3t ,

the conclusion, I was to receive a compensation from the profits
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A - No, sir, only that it was some time subsequent
to the date of that lease sgreement with the Robertses.
Q ~ All right. Now, there is in evidence a writing
3tyled Agreement of Sale and designated as Exhibit One in thils
proceeding, with reference to the Roberts farm, and signed by
Richard B. Macgurn. Are you familiar with that?

A Yes, 8ir.

Q When, .and under what circumstances, did you

A ~ Tex Tilson brought me that éontract after, I
believe, he had phoned and told me that he had Mr. Macgurn
here looking at the préperty, and brought me that contract folr
the sum of fifty-eight thousand.

| Q All right,.after you received that, did you
have any contact in regard to it with Charles A. Potter, Jr.?
A Yes, sir, I called him.

Q And whet transpifed after you calléd Charles
Fotter, Jr.?

A He and I diséussed the contract and the price
and so forth, and Charley wanted the sixty, but I felt that it
was close enough to what he was asking for it to be, you know)
a sincere offer for the property. However, it did not contaim
any requirements as to the leasing of the property to Charley
flor any period of time, nor did it contain anything to it

about the necessity of the finanéing provided by the Roberts
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being assumed,

Q - As a result of that conference with Mr. Pottg

I will ask you whether or not you drafted a writing headed

Agreement of Sale marked Exhibit Number Pive?

A Yes, sir, I did.

Q Will you state whether or not that was drawn

end submitted with the authorization and at the direction of

ir. Potter?

the fifty-eight thousand dollars ($58,000.00). We discussed

that it would be necessary for the purchaser to assume the

financing since this was a requisite of the sellers. We dis-

cussed also again, you know, the terms concerning when posses

would be given, when closing would take place, and so forth
like that. And we came to some agreement as to what Charley
would do in selling the property, what the terms exactly woul
be; and I reduced them to writing. Charley read the contract
hich you have submitted to me, and stated fhat he would be
willing to do that. Now, he did not execute that contract.
he cohtract was given to Mr. Tilson for fofwarding to HMr.
aégurn for his execution of that simultaneously with two

ther agreements that were drawn at the same time. One was a

Memorandum, or an Escrow Agreement, setting forth how the fiv
thousand dollars ($5,000.00) was to be held . . .
Q That would be Exhibit 5ix?

A Mr. Potter and I discussed again the sale prilce

Iy

sion

jon

(]
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i 1! A Yes, sir.

2 Q And then you said there was another agreement}

4 ! A Yeus, sir. This was a Memo of Agreement betwe

15

|
' 3| is that Exhibit Seven?

5 jCharley and Mr. Tilson concerning the commission that was to

6 | be paid and the fact that Mr. Tilson would contribute four

7 %hundred dollars ($400.00) toward the rental of the property.

8 Q Both Exhibit Six and Exhibit Seven, I take it
9 | then were incidents to this Exhibit Five? -

|
|
|
|
\
|
10 |. A Were « « « I beg your pardon?

11 | Q Were incidents to, and a part and parcel . . .
121 A Well, all three of them were necessary.

13 j . Q And did I understand you to say that you then
14 |

‘submitted these writings--Exhibit Five, and Exhibit Six, and

15 | Exhibit Seven--to lMr. Tilson, to be forwarded to Mr. Macgurn?
16 : A - I believe I submitted those to lMr. Tilson to

17 iforward to Mr. Macgurn. I don't believe at this time that I
18 corresponded directly with Kr. Macgurn or his attorney.

19 | Q Will you state whether or not these three

i .
ﬂ)}writings were transmitted by you, through the letter that I
21 | just hand you and which is designated Exhibit Three?
22 _ A Yes, sir, that is the letter that I transmittdd

It‘he contracts to Mr. Tilson with.
1
' Q Will you state whether or not at that time, ox

‘25i8ubseQuentiy; you were authorized by MNr. Potter to do anything
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them to msake.

other than submit these three writings to Mr. Macgurn?

A - At that time I was authorized by Nir. Potter t

o]

submit those three writings. I was not authorized to make any
other deals with Mr. Macgurn.

| Q After you had submitted these three writings
to Mr. Tilson to be submitted to Mr. lacgurn, I will ask you
wheiher or not you receivéd, either directly from Wolver and
Wolver or through Mr. Tilson, this letter of June the eighth,
1972, which is designated Plaintiff’s Exhibit Number Eight--
I mean, Exhibit Number Eight?

A I don't recall whether I received that direct]ly

or whether it was showed to me by Mr. Tilson. I would assume

{4

that it was shown to me by HMr. Tilson. I am familiar with th
contents of that letter. |
Q Now wiil you state, Hr. HcClung, whether or nbt,
after receiving this letter of a copy thereof you conferred
further with lir. Potter?

A I don't recall a specific conversation at this

[6)

time with Iir. Potter. I would assume that I did confer furth

o7

with him, since this rejected the proposition thatbl had aske

Q Subsequent to being furnished a copy of this
letter to which we have just referred, I will ask you if you
drafted and mailed the letter that I hand you, which is dated

July the sixth, 1972, and is marked Exhibit Number Nine?
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|testified, Exhibit Nine?

‘which is Exhibit Number Ten, is that the reply that you

A Yes, sir, I did.

Q Did you make any other reply to this letter o

June the eighth except this letter of July sixth, Exhibit Num

ber Nine?
A I do not recall any.
Q I will ask you whether or not this Exhibit

Number Ten, being a lettér of July twenty-first, from Wolver

and Wolver, is a reply to the letter about which you have jus

A . What is your question concerning this letter?

Q Is this letter that you now hold in your héand

received to Exhibit Nine?

A Yes, sir.

.Q All right, i hand you Exhibit Twelve, and ask
you whether or not that is your reply to Exhibit Ten?

A Yes, it is. | V

Q I ask you whether or not the letter that I
have just handed you of August the seventh, 1972, marked
Exhibit Twelve, was written and mailed by you with the author
ization and at the direction of Mr. Potter?

A It was written and mailed at the direction of
Mr. Potter.

Q And what was the next . . . this letter of

August the seventh, 1972, marked Exhibit Twelve, shows on its
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:face that a copy was mailed to W. E., Tilson in care of W. E.
?Tilson & Son. Is that correct?

A Yes, it is.

Q What was the next communication--either verbs
or in writing--that you had with either Nr. Macgurn or lir. Wq
or Mr. Tilson on their behalf?
‘ A I had no future correspondence, that I recall
}with either Mr. Wolver or MNr. lacgurn. I mailed that, a copyj
of that letter to Mr. Tilson at the same time the letter was
:mailed to Mr. Wolver, the attorney for Ilir. Macgurn. At that
time I also mailed lir. Tilson a letter which was not mailed

‘to Mr. Wolver or Hr. Macgurn.

|
|
lyou mailed to Mr. Tilson?
|

Q That would be Exhibit Eleven, the letter that

A Yes, sir. I mailed that either . . . I belie
it was the date that was marked on the letter, which would ha
been the seventh. And one morning shortly thereafter--whethe
it was the next day or a couple of days after that, I don't

recall--~I received a call from Mr. W. E. Tilson asking me to

explain my letter to Wolver; you know, about Mr. Potter break(

ioff negotiations. Which I did.
} Q All right. What transpired follbwing the tel
phone call that you had from Mr. Tilson?

A Well, in the telephone call, Hr. Tilson state

that he was going to call Mr. Wolver, or [ir. Macgurn, one or

1

lver

ve

ve
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lthe other, and that he was going to try to get them to send 4

‘telegram accepting the contracts that I had drawn up earlier

and forwarded out there in accordance with Charley's wishes.

: Q That was those contracts mailed by you on Hay
?the seventeenth?

» A Yes, sir. ‘And at that time he asked me what

‘to say, what this telegram should say. And we discussed the

ifact that the sale was, had fallen through, or was falling
;through, and that, I explained to him that Charley had never

Erecsived any contracts back from lir. Macgurn or his attorney

signed by them as were delivered to lr. Tilson and forwarded

iout there, that they had been delivered to Mr. Tilson sometim
:in the spring of '72, and this was now late in the summer ., .
that no progress was evidently being made. Ir. Tilson expres
ithe desife, with which I concurred, to try to see something,

€a sale develop of this property. And I related to Mr. Tilson
%that Charley had instructed me to cut off negotiations for th
‘property, and that was the purpose of my letter, that perhaps
iif dr. Macgurn would send Charley a telegram stating that he

would sign those contracts an& accept this deai as was set ou
Yin those contracts, maybe Chafley would go through with the

deal. And, in furtherance of IMr. Tilson's and my conversatio:

!shortly after our convergsation, he came to my office,; where we

discussed the contents of the telegram again.

J

Q Did you . . . well, there's been a memorandum
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introduced as Exhibit Thirteen, a longhand memorandum; did
you . . o is that in your handwriting?

A Yes, sir, I prepared this and gave it to Mr.
Tilsoh.

Q And that was in the course of this discussion
that you were just speaking of?

A Yes, sir.

Q Had you, at that time, conferred with lir. Pot
or recelved any authorization or instruction from him to
depart from the substance of your letter of August the sevent

to Eugene L. %Wolver; Jr. « « o

A No, sir,

Q | .'. . terminating negotiations?

A No, sir.

Q I gather from your testimony at this point,

Mr. McClung, that you were still anxious to see a sale made

between Potter. and Macgurn?

A Yes, sir, I was. Hr. Tilson had spent some %

you know, working on the thing and the way he was to be compe

sated for his services would be through a commission for a

|

sale of the property. And we had had some long negotiations
£oncerning the sale of it, which I felt really precipitated
Lhe withdrawal of Charley's offer at that time. But that was

his, decision, and I couldn't . . . although I was unhappy abo

t, as is evidenced by my letter of the same date to Mr. Tilgon;

ter

e

ime,

(¢

ut
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‘and he was going to send the telegram. And then, I think per

that was still his decision.
Q What was the next contact that you had with
any of the parties involved in this series of negotiations

Ffter you had drafted in longhand this, the language to be us
ﬁn the telegram for Mr. Tilson?

1
!

A I believe the next contact I had was a phone

call from Mr. Tilson stating that he had talked with Hr. Macgurn

haps the same day, later on in the afternoon, lir. Tilson I

believe came to my office with a copy of the telegram, or the

%elegram, or someone from his office came. I believe that I

saw it either that day or, you know, some time relatively

éhortly after our conversation.

|
I

\ Q ‘ Did you, following that, have any communicatipn

ﬁith Mr., Potter?

A No, I tdldv. .« o Whoever brought the telegram
#o me, I told them to take it to Charley Potter and talk to
bharley, that I had no authority to do anything.
T Q Now, at that time, Mr. McClung, did you have
?ny fixed or firm agreement as to your compensation in relatiq
%o this property?

A Charley and I never discussed a dollar amount
?or my compensation for helping him.
! Q After the » « . were you later informed by HMr

Tilson of the receipt by him of the signed contract, the cont:

}
]

DIl

~act

)
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wigned by Mr. Macgurn, that you had prepared and submitted on
May the seventeenth?

g A Sometime after that--I don't recall whether
Jthey were brought to my office, or, you know, what the circum
gtances were--but sometime after that, I was made aware of th
fact that someone-—-either lir. lacgurn personally, or someone
iiﬁ his behalf--had sent to Bbir. Tilson these contracts that
%we spoke of earlier, executed by Mr. Macgurn at that time.

1 Q And what, if anything, did you do?

| A I did nothing, that I recall. As far as any
1further contact with Charley, you know, in negotiating on
this, Charley had made it clear that he wasn't going to sell
:the property; and so there wasn't any point in my trying to
!negdtiate any further.

Q Did you or not participate or assist, or repr

sent lir. Potter, in the exercise of his option to purchase?

|

| A Yes, sir, I did.
Q In September?
A Yes, sir. Following this, on his behalf, I

inotified the Roberts that under the provisions of the lease
fand option agreement he was ekercising his right to purchase
!the property. And the purchase of the property by him was

1consummated shortly after that.

Q At that time did you enter into any agreement

o

or understanding with Mr. Potter as to the compensation, if any,
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you would receive?

A Yes, sir, I'did.

Q .What wag the agreement that you then had with
him? | ' |

A The agreement that I had with Mr. Potter, or

Charley, Jr., the Respondent, was that I would advance the
five thousand dollars ($%,000.00) necessary to close the trans-
action. TFor my assistance to him during the course of this
transaction and for advancing this money, I would receive the
sum of four thousaﬁd dollars ($4,000.00). That neither the
four nor the five would be paid, you know, at the time of
closing, but I would advence this money for him interesi-free
for one year fromvthe date of closing, and that, subsequent
to that, I would ﬁork out some kind of financing satisfactorilly
with him where he could repay me.

Q And in what manner did you put that agreement
into effect? |

A I received a note from him, a non-interest
bearing note, for nine thousand dollars ($9,000.00) dated whajt-
ever the date of the deed was, which I believe was about the
time of the closing of this transaction; and I secured the pay-
ment of this note with a lien of the deed of trust against the
Roberts property, which was subsequent in nature to the lein
of the Roberts securing their purchase price ih the amount of

thirty-six thousand ($36,000.00).
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i
|
|
|
1

Q And I believe you took a deed of trust, secon
deed of trust, to secure this nine thousand dollars ($9,000.0
| A Yes, sir, I did.

Q And is that trust securing your nine thousand

dollars the deed of trust referred to in the Amended Bill of |

Fomplaint from Potter to VWilliam B. McClung as trustee, recoxr
#n Deed Book 329, Page 8%, securing nine thousand dollars to
%he holder of a promissory note of that date?
. A Yes, sir, the note was made payable to the or
of bearer.

Q | And that deed of trust, as I understand, is
;unior to, or subordinate to, a deed of.trust of the same dat
%o you as trustee from Potiter securing thirty-six thousand
éollars ($36,000.00) to Earl D. or Winifred B. Roberts?
i A - Yes, sir. '

Q That being the deed of trust recorded in Deed
Book 329, Page 822
’ A It was recorded immediately preceding the
%ecordation of the deed; I am not aware of the Deed Book Numb
%nd Page Number. |
| Q Subsequent to August the seventh, 1972, will
you gtate whether or not you had any conversation with HMr.
W, L. Tilson in regard to suit against lir. Potter?

A He asked me to represent Mr. Macgurn here

locally in enforcing the contract.

| ]
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(o)

Q The claimed contract?

A Pardon?

Q In enforcing the claimed contract?

A Yes, sir,.
| Q And what was your response to Mr. Tilson?
| A I told him there wasn't any way I could do th
! Q Sir?
| A I told him that there was no way that I could
&o that.

Q Mr., McClung, did you, at any time, have any

| |
authorization from Mr. Potter to bind him to a contract of

gale « .+ .
|
|
|

ROBERTS: I object to that.
Q ¢ ¢« « Of this Roberts farm?

| ROBERTS: That is a matter for the Court to

rule on.
COURT: Objection overruled.

A No, sir. Ny authority was to negotiate for
|
him and make a deal subject to his approval.

Q I believe that's all.

at.
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Cross Examination by kr. Roberts:

Q You say that your first contact with Mr. Pott

regarding the Roberts farm property was in the capacity as an

attorney and you went to Charlottesville to see Mr. and lirs.
Roberts; is that correct?

A Charley asked me to help him either purchase
this property for himself or to purchase it for resale, and
asked me to go to Charlottesville with him to talk to the
Roberts concerning it. )

Q - Now, you say when you got back to Lexington
you had a discussion with lMr. Potter, and I believe you used
the term “we" couidn't see any way to finance the purchase of

the property? Is that correct?

A . That is right.
Q Why do you use the terminology "we?"
A I often use the terminology "we" when 1 am

discussing something that, you know, with a third party, per-
taining to a person with whom I am either associated with on
a business nature, such as a partnership as has been alluded
here, or as a client basis, too.

Q Why did you--and I believe . you used the word
gigned both names, to that yellow sheet when you discussed th
listing with Mr. Tilson? I believe you said you signed bofh

names %o 1it?

{

exX

to

[€]
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A He could talk to either one of us concerning
fit.

Q Did you intend to sign your name as an owner?

A Pardon?

Q Did you intend that you signed your name as

|
an owner?

| A No, I did not have an ownership right in the
property.
Q lr. Tilson testified that he had done quite a

pit of work with you, andvyou had done quite a bit of work folr

him prior to this. Was there any necessity for you to put your

hame on that agreement?

‘ A No. Jim asked me to sign the agreement, and

I signed it.

i Q You signed both names?
j A I wrote . . . yes, I put both names on it.
|
Q All right, now, sometime between the time you

first went to Charlottesville and talked to the Robertses, ang

you came back and communicated with Ir. Potter and said "we"

bouldn‘t find a way to finance the purchase from Roberts, you

apparently came up with some plan for acquisition of the property;

i
is that correct?

i A | Primarily a plan for selling the property at
the time the option would be exercised.

| ' .
' Q In other words, you entered into, or you draf;
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an option between the Robertses and kr. Potter for the specif]

Entention of reselling the property?

: A Yes, sir, there was this possibility.
{ .
’ Q As a matter of fact, the option date is MNarch

later--kr. Tilson brought you a signed contract from Mr.
ﬁacgurn?

A I'm not familiar with the dates. He brought
?e a signed contract from kr. Hacgurn, but . . .
E Q You do not recall the date you talked with
Jim Tilson?

| A No, sir; I believe it was sometime subseguent

H

#o the date that the option was obtained.

Q All right. I believe you said that, again,
that "we“ arrived at a listing price of sixty thousand dollar
$$6o,ooo.oo)?

K A Yes, sir, I did.
% Q I assume that you mean you and Mr, Potter?
A Yes, primarily myself; that's what I thought,

?ou know, would be a good price for it. And he was relying
gn my opinion. .

Q I believe you stated in your depositions that
since you did plan to resell this prdperty as quickly as you
#an, and fhat you had no deed at the time, that you were to

éhare in the profits?

hen, 1972, and on ilay one--roughly one and two-thirds months | -

ic

[3)
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[ A Yes, sir.
i - Q And you told Mr. Timberlake on direct examind
‘ation that you had no specific dollar agreement as to what

1your share would be at that time?

|

A That's right.
i Q Did you have a percentage arrangement?
! A We had no arrangement as to the division of

the proceeds, until after I wrote the letter on August the

seventh of that year.

1

f Q How did you arrive between you and Mr. Potter

1

lat the conclusion that you were going to share in the profits
¥What discussion took place between you?

l A Would you repeat the question, please?

{ .
{ Q What discussion took place between you and Mr

Fotter that indicated to both of you that you would share in
the profits?
A We discuséed this when we returned from Char-

1
ﬁottesville the first day.

Q And what was that discussion?
4 A It was a discussion that if we made some mone,
we would share in the profits.
! Q In other words, it was & joint agreement betw

you end Kr. Potter, as far as the resale of the Roberts prope!
$as concerned?

A It was joint in the sense that Charlie had

3

)

Rell

rty
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leased the property and Charley could get the option on the
property; he was familiar with the Roberts, I had no connecti
with_the Roberts; and he thought that I could be of assistand
in helping him with the sale of the property.

Q All right, so you had a joint venture, in whi

you were going to share in the profits?

TIMBERLAKE: I object to that question, becau
it is putting words in the witness's mouth.
The witness has not testified he had a joint

venture.
COURT: Objection sustained.

Q Was it antiéipafed that the greater the purch
price, or the resale price, of this property, the greater wou
be your éhare?
A Well, we arrived at the price of sixty thouss
which less six thousand dcllars commission, énd the purchsase
price of forty-one thousand, would have leff, you know, & cer
dollar amount of profit. " Now, there was no discussion of any
other greater price; that was thé greatest price that we anti
ipated to start with, was sixty thousand docllars gross.

Q‘ | So you were going to sharé in the difference

betwaeen fortyeonevand sixty thousand?

on

e

ch

se

23C

14

NG,

+tain
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A That's right.

Q And you had no specific agreement percentage
wise, is that correct?

A That's right.

Q And I believe that kr. Potter has already tespi
fied, and you have so stated in your deposition, that mutually
you agreed on the fifty-eight thousand dollérs ($58,000,00)
which was subsequently offered by lir. llacgurn, that you.con=-
curred that this was close enough to what you were asking for
the property?

A That, subject to those additions concerning ti
time of closing and the lease back of the property, the incre;
of the escrow price, that that price would be a fair price fo:

.

the propertye.

Q Let's go to the closing of the transaction foi

a moment.
TIMBERLAKE: I can't hear you.

Q I said we are going to go to the closing of t}
trangsaction just for a moment. Your compensation, apparently,
or your share of what ultimately was not a sale turned out to
be four thousand dollars ($4,000.00). |

A That's correct.

Q Is that correct?
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A That's right.
Q And in addition to that, you put the five

thousand: dollar ($5,000.00) down payment that went to the

Robertses?
A That's right.
Q And I assume the remainder was financed with

the Robertses and your deed of trust?

A. That's rights

work between the time you first went to Charlottesville until

the transaction was consummated with the Robertses and Mr.

Pctter?
A Nb, sir.
Q : Do you have any idea at all?
A No, sir. I have no idea at ali.

Q Would you say that a four thousand dollar
($4,000.00) fee was rather high for this area for a fifty-eig

A If all it included was examining the title, i
would be.

Q All right.

A It also included advancing five thousand doll

($5,000.00) of my own money, secured by a second lien, withou
interest, and advancing any costs or anything that I had inci

to this,

Q Can you tell me how much time you put into thi

33

ars

(33
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@ Q In other words, part of this four thousand
{dollars (34,000;60) was,‘how would you tern it, as advance
iinterest; or would you call it finder's fee, or . . .

| A It was a fee that we agreed upon for my assig

|

fance in this matter. We didn't break it down . . .
|

Q Including the loan of the five thousand dolls
($5,000.00)?
| A Including everything.
' Q All right.
| A And that's it.
’ Q But you had no interest figure in this four

‘thousand dollars ($4,000,00)?

@ A No, sir; no interest figure in the four or th
ifive.

Q What was IMr. Tiison's commission to be?

A Ten percent of the sale price on the listing

iof sixty thousand dollars ($60,000.00).

| Q And this would bring the net to the seller or
sellers of what figure?

; A According to . . . if it were sold, if a con-
Itract had been secured, for the purchase price on the listing
:it would have been fifty-four thousand dollars ($54,000.00)
igross sale, after the deduction of the commission. It's ten

‘percent commission.

| Q Ten percent commission from fifty-eight would

|

t-

I
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minus five thousand, eight hundred, would have been fifty-

eight thousand minus five thousand eight hundred.

leave less than fifty-four.
A Fifty-eight? I was referring to sixty. Ten

percent of sixty would have left fifty-four.

Q What was ten percent of the [ifty-eight?
A Ten percent of fifty-eight's fifty-eight.
Q All right, and what is that going to leave

after the commission is deducted from the fifty-eight gross?

T will « - &

Q Do you agree that it would have been a net of

.

fifty-two two?

TIMBERLAKE: Your Honor, I object to this lin

of questioning as being irrelevant.

Q Do you agree that the net . . .
A The net after a sale price of fifty-eight,

Q I've got a net of fifty-two two.
A .. ....That sounds .'. .
Q The difference between that and the forty-one

thousand ($41,000.00) would have been approximately eleven
thousand, two hundred dollars ($11,200.00).

A That's right.
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Q Less any other expenses that might have been

involved with recording, the four thousand dollars ($4,000.00

=

‘as pretty close to fifty percent of the full net; correct?
A It's not close to the ten percent fee of the

gross sale,

with Mr. Tilson and the contract came back on May one signed

o

y Mr. Macgurn asnd then on llay seventeen, by letter and an

additional contract, you accepted the fifty-eight thousand

[of)

cllars (%58,000.00) with some additional terms in that con-
tract and two escrow agreements, is that correct?

A I discusgsed the‘fifty-eight thousand dollars

(|358,000,00) with Charley. The other two contracts listing

e~

he fifty-eight thousand dollars were signed by Mr. Macgurn

end sent back here.

Q And you subsequently received a letter from
California that these terms were not acceptable, is that corr
A Yes, sir, I received a letter from Mr. Macgur

attorney, lMr. Wolver, that they were not acceptable.

Q No, but it is approximately one half of the
profit? |

A '. It's half of eight thousand dollars ($8,000.0

Q All right. Now, you signed the original listj

Q But this deal did not terminate at that pointy
A No, sir.
Q You subsequently wrote a letter dated July six,
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I believe,.which reopened negotiations with Mr. Macgurn or
;through his attorney; is that correct?

% A Negotiations continued after that date.

| Q And this is the original of that letter?

A The letter that I wrote lir. Macgurn subsequent
to his refusal of the terms of the contract?

L Q That's right. This is the letter to Kr. Wolvier
-on July sixth . . .

; A Right.

| Q « « « which reopened negotiations?

A Wéll, negotiations had been continuing and stlill
Zwere continuing.

Q All right. BSo far as the sale of the property
wag concerned, it was still on?

. 4 A There were negotiations for the sale of the
contract still continuing.

Q All right. You put a settlement déte in therpg
of October fifteenth, 1972, which was in variance with the
original contract of May seventeenth? |
| A You'll have to show me the documents. "Settle-
ment will be held on October the fifteenth, 1372."

Q Subsequent to that you received a letter from
ﬁr. Wolver which accepted your terms virtually, with the exception
of the October fifteenth date.
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TIMBERLAKE: Mr. Roberts, are you testifying?

It sounds to me as if you are,

ROBERTS: I didn't object to your direct exam
ination of this witness; and it was all leadil

He is being cross examined now; I canf. o o
TIMBERLAKE: Well, you are just making catego
ical statements; you are not questioning this

i witness.

COURT: You can ask him if he received it.

Q Did you receive this letter?
A I received that letter.
Q Did it virtually accept the terms, with the

exception of that date?
A The letter was not . . . did not contain con-
tracts signed b& Mr. Wolver, nor was it in explicit agreement

with the contracts that had been sent to Mr. Wolver.

‘ Q But it did accept your terms with the excepti
jof the closing date?

A If you will hand me the letter . . .

Q This is the original.

A This letter states that: "In all other respe
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1 your letter is satisfactory.” It mentions nothing about him
92 ﬁaving signed ény contracts or returning any contracts to me.
3| Q Did you communicate that letter to Mr. Potter]?
4 | ! A Throughout this period of time, I had discussgions
5 With Mr. Potter relative to the negotiations that were contin-
6 uing. I do not sﬁecifiéally remember discussing that letter
7 { with Kr. Potter.

8' | Q You don't recall any specific conversation

9 | with him regarding that letter?

10 A No, sir.

11 | Q What brought about your letter to Iir. Wolver
12 | pn August seven and the cover letter copy of Mr. Wolver's

i3 ﬁetter going to Nr. Tilson? |

14 | A The preceding day, or sometime shortly before
15 | that letter--or maybe the day of that letter--Charley came to
16 my office énd said he was tired of negotiating and hanging

17 En with Mr. Macgurn in California, and that he was going to
18 | purchase the property himself and was not going to sell it to
19 &r. Macgurn. And he asked me to so notify Hr. Macgurn's attogney
20 Fnd Mr. Tilson.
21 5 Q Of course, you have seen both letters of Augupt
22 | seventh, one to Mr., Tilson and one to Mr. Wolver, right?

23 , A That is correct.

24 Q In this one, you say Charles A. Potter, Jr.,

25 | has declined to accept the fifty-eight thousand dollars ($58,000.08,
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¥

1

]

> o >

Q

A

A

Q-

That's right.

And a copy of this letter went to Mr. Tilson?
Yes, sir.

I show you this letter of August seventh whic

vas addressed to Mr. Tilson. This is a cover letter with

which the copy of Mr., Wolver's letter was sent?

That's right.

COURT: What connection does that have with

the copy of the letter to Mr. Wolver?

ROBERTS: In Mr, Wolver's letter, he stated
that Charles.A° Potter, Jr., "haé declined to
accept" the fifty-eight thouéand dollars
($58,000.00).

COURT: Is there any inconsistency with the

- letter to Mr. Tilson?

ROBERTS: Yes, sir.

Would you read this letter,'please?

"Encloéed herewith is a letter that I receive

‘rom the attorney for lr. Macgurn and my reply for Charley.

[ am afraid that what has happened here is that when it looke

P
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like we were going to get the price that Charley'and I agreed
to take, that Charley suddenly decided that he'd be better of

to try to hold onto the property rather than buying it and

"selling it as we had agreed upon. It appears to me that llacg

variance is of not a great a nature to get around if Charley
were going to live up to wha% he had originally told me he
was doing. This matter has been embarrassing to me personall
since Charley did not act in good faith with me and has made

it look like I have misled you.

Charley and myself, or"--it says "however"; it should, I assu
be whoever--"the propefty will be titled when exercised by th
cptions, please do not do any more work on selling it or
showing it. |

With kind personal regards, 1 am, Sinéerely‘yours,
William B. McClung."

Q Mr. McClung, in the letter to Mr. Wolver,; you
said that Charley Potter had declined the fifty-eight thousan

dollars. In this letter you say "the price that Charley and

'I agreed to take." How do you explain the fact that you have

put yourself into this agreement?
A Throughout the negotiations, I worked closely

with him, not just as . . . he would not come in and séy, "We

I'm not going to take fifty-eight thousand." We would discus

this matter, and I would tell him whether I thought it was a

Therefore, until you receive a listing signed by both|

L)

wrntas

w
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'go to any real estate agent that he wanted to go to and sign

good price or not a good price. He was relying on my advice
¢oncerning it; and it was something that we had agreed upon.

Q Apparentiy you didn't feel that the response

of_Mr. Wolver received in July with the insertion of the orig
inal closing date was a material pcint, as you stated in this
letter. You didn't think it was a great variance?
| A No, not of a great variance.

Q Now, more important, I would like to know why|,
in your last paragraph of your letter prior to your closing,
in your instructions to Mr. Tilson, you say: "until you recefive

a listing signed by both Charley and myself . . ." Why do yo

o

use that terminology?
| A On that listing that I had given Mr. Tilson,
I signed that listing; if he had produced a purchaser willing
and aﬁle‘to purchase that property on the terms that were set
forth on that legal sheet, then, whether Charley had gone
through with this deal or not, I would have been obligated for
the commission. S0 ¢ « o«

Q Why would you have to sign the listing if you

were acting as an attorney for Mr. Potter? Couldn't Mr. Potter

his own listing?
A Yes, sir.
Q Why did you then say to Mr. Tilson to only

accept a listing that was signed by "Charley and myself?"
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1 A Because I « . . before he worked on selling the
9 | property again, I wanted Charley's signature on the listing,
3 | so that I would not personally be held responsibie.

4 Q | And also yours? Why yours?

51| A I had signed the other listing. I did not haye
6 | Fo sign the listing; Mr. Potter could have gone to Mr. Colonnp
7 | Or someone else and listed this property.

8 Q But you specifically told bMr. Tilson that he
g | was not to do anything further with this property unless he
10| got a listing signed by both of you. Why both of you?

11 A "~ Mr. Tilson could have gone to Ir. Potter and fot-

12 | ten a listing.

131 | . Q | But you asked him notto without your signature?'
14 A That's right. |

15 _ Q Also in that letter you say: "or however the

16 | property will be titled when exercised by the options." Now,

17 | I am going to ask you whether options is a typographical errorxr
18 | or not?

19 A - - There was a singular option.

20 Q Singular option. So thé "options" as plural

21 | in this letter is incorrect?

22 A Yes, gir.

23 _ ' Q ' Was anybody involved in this property other
24 | than you and Mr. Potter, either as principal and agent, princi-

25 |pals, or anything . . .
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A I did not know what his contemplation was at
[that time.
1 Q '~ When you wrote this, did you confemplate that

?

i

‘ A No, sir.

|

? Q Then why was there any question about who was

going to take title?

A Mr. Tilson should receive his listing from whp-

ever had title to the property.
: :
? Q Well, if Mr. Potter is the only one who has

the right to exercise the option, why would there be any quesgion

hs to whose name the final title was going to be placed in?

f A Because the deed had not been written, had noft
i
been signed by the Roberts, nor had the property been paid fofr

by Mr. Potter.

| Q Was Mr. Potter married?
| A No.
Q Was there any contemplation that he would put

| .
it in anybody else's name other than his own?

possibly you might acquire the property yourself?

| A I may have contemplated it.

|
’ Q No further questions.

|

LExamination by the Court:

i

| Q Mr. McClung, I believe you did state that you
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held no ownership interest in this real estate?

A - No, sir; the lease and option agreement were

- I said I may have contenmplated it. I was to receive something

from the gross profits of the sale, which, according to the

Court » «

Q Four thousand dollars ($4,000.00)7?
A Yes, sir, that is what it purported to be . .

Q And if there had been a loss, you would not
have received anything? |

A - No, sir, I wouldnft; but . « « well, no situ-
etion was anticipated where theré would be a loss, at that ti
Now, with Charley purchasing the property himself and so noti
fying me, I wrote this letter. I did not know what the ultim
outcome would be as to how I would be compensated, whether I
would be compensated or not, at that time.

Q And I believe you also testified that your
authority to act as his attdrney and agent was only to negoti
ate with his approval?

A Yes, éir. I mean, I had the authority to lis
the property. If he . . . if'something had come along and he
had reneged on the sixty thousand dollars ($60,000.00), then
I would have been left holding the bag of six thousand dollar
($6,000.00) commission. That was why ﬁy concern in my last

letter to Mr. Tilson was expressed at that time.

in Charley's name. In response to lr. Roberts's last questian,

me. .

ate

(33
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Q In other words, when he ordered you, or sugge

to you, or directed you to reject or revoke this transaction,

you consgsidered that as his direction?

'
|

! A Yes, sir; I had no right to purchase the prop

erty. I had no other alternative.
|
f Q Thank you.
|

ROBERTS: In view of that, may I ask him a

! couple more questions?

!
Cross Examination Continued by kr. Roberts:

|
| Q I believe you told HHr. Timberlake that around
%he time of August seventh or August tenth, you still felt
Fhat this was a good deal and that you wanted to consummate
this contract, is that correct?

| A I still felt it was a good deal. I disagreed
with Charley's decision, but that was his decision.

Q And I believe that lMr. Potter said, when I
éxamined him this morning, that it was at this gtage--August
ten or thereabouts--that it was ultimately decided what your
kompensation would be?

It was subsequent to my having written this

i A

|

letter to Mr. Tilson. I'd say it was somewhere in the neighb

hood of five to seven days after the telegram had been receiv

|

sted
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i
i

here that Charley came to my office and discussed the matter
with me. It was about a week after that before we talked abo
it. | | |
Q Would you say that you and lir. Potter at that
time had opposing views about the ssle of the property?
; A Yes, sir.
| Q. fould it be safe 1o assert that you probably
had a falling-out at that time? |
A No, sir. At that time Charley‘and I discusse
the matter, and we discussed the fact that there was an offer
for the property from which a substantisl profit would be
ﬁealized, that in his purchasing it that there would be no
Expenses or anything, that I would be cut out of the deal.
hnd I expressed my displeasure over this. And we arrived on
some compensation for me.
Q And you were out?
Pardon?
And you were out?
I was never in, in the sense you are asking
got out.

Well, you got your share?

O -1 e O

I got paid for my efforts.
Q Now, did you get paid before September, when
this option was exercised?

A I did not « « o

ut
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] Q Or was it all part of the same closing?

]

ﬁo me and a year and two or three months or a month after tha
i
i received some actual money. I received a note at the time

éf the closing, for the money that I had advanced as well as
t

@hat he agreed to pay ne.
|

4

L Q This option was dated March ten, and during

his year period Mr. Potter had an option to purchase?

; A I haven't got the option in front of me, but

%t was my understanding that 1t wac a year's option.

Q If he had a year to buy the property,; why did
he exercise his oﬁtion in September rather than the following
llarch?

A - On my advice.

Q This was about a month after the August tenth
telegram?

! A It was shortly afterwards.
§ Q Shortly after that. You had a conversation wi

Wr. Tilson on or about August ten, when he called your office
i

épparently to confer with you as to what might be done to con;

summate this sale; do you recéil that conversation?

; A At the time of closing, Charley executed a nofe

A Yes, sir,
Q Do you recall making any reference to any ins]
iment that you had in your safe?
A No, I referred to the option that I had in my
]
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file.
Q Did you say words to this effect, that as lon
és you had that paper in your safe, or that instrument in you

safe, that you were all right?

A To whomn, referring to . . .
Q ‘To Mr. Tilson.
A I don't recall that.

% Q That's all.

TIMBERLAKE:_ I have no further questions.

Whereupon:

! | CHARLES A. POTTER, JR.
@ Respondent, being of legal age and duly sworn, testified up

his oath as follows:

Direct Examination by Mr. Timberlake:

Q Mr. Potter, I believe you have heretofore tes
%ied today, and at that time you gave your name and age and
residence and occupation?

A Yes, sir,.

Q What is your occupation?

73]
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Charlottesville.

A Farmer.
Q and I believe it is a fact that over a period
of some years prior to 1972 you had operated this Roberts farp

as the lessee?

A " Yes, sir.

Q Or renter?

A Yes, sir.

Q Now, what led you, in late 1971, to uﬁdertake

to negotiate further with the Robertses in regard to that farm?

A I had conferred with them from time to time

about the property and they said they weren't at this time repdy

to sell, but I told them if and when they were, I would like (o

heve a chance at the property. So, at this time, I was just

[8)

getting out of school and I thought maybe that I would go int
farming and thought something aﬁout getting some more land.

Q And that led you to go to see the Robertses
about this property?

A Yes, sir.

Q Did you have any meeting with them in regard
£0 this matter prior to the time that you took Mr. HeClung
along as your attorney?

A Yes, sir, several occasions, at their home in

Q | In this immediate time period?

A Probably six to eight months prior.
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Q And I believe that as a result of your . . .

ROBERTS: Your Honor please, I am going to ob

to the leading of the wiiness.

Q Is it a fact that in late 1971 or early 13972
you, accompanied by Mr. HMcClung, went to Charlottesville and

met with the Roberts?

A Yes, gir, that is true.
! Q And what was the purpose of that trip?
A The purpose of that trip was to talk about th

{price of the property and what settlement could be reached,
iif any, on the property.
| Q And for what reason did you take Mr. HMcClung?
L A Well, in previous meetings with them, I had
;seen that there were legal terms that I wasn't quite familiar
'with, and I thought maybe I would be better by having Bill
'as an attorney to go with me. _ |
| Q And did any agreement, written agreement, res
?from the trip that you and Mr; McClung made to Charlottesvill
A  That day theré was nothing said. We just
jvaguely talked about the terms of the sale, the interest, and
:agreements of this type. On the way home we talked about the
, posscibility of setting up an option to buy the property along

'with the rental of the property. This was so done.

ject

[0

ult
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Q And that led to the agreement with Mr. McClun
produced as Respondent's Exhibit One?
A Yes, sir,
Q That agreement, Respondent's Exhibit One, wag
drawn up and signed by the Roberts and by you; then what step
if any, did you take in regard to either the sale or the con-

tinued rental of this Roberts farm?

3y

A - Well, at that time, the closing, and the amount

6f money that it would take to make the purchase of the property,

I couldn't see fit in my finances to handle the deal. So I

thought maybe we could‘have a resale of the property and see

maybe really what its value was worth, and see if it was really

worth the price that we were going to have to pay.

Q To what extent did Kr. McClung figure in the
decision to try to sell it and the fixing of a price?
| A Mr. HeClung and I talked on various prices,
and we both reached . . . Bill thought that sixty thousand wa
a reasonable price for the property. And this was the price
that we both agreed on.
| Q vAnd following your agreement to sell fhis PYro]
erty, if you could effect a sale at sixty thousand dollars
($60,000.00), what authorization, if any, did you give HMr.
MeClung to act for you?

A He was sirictly working as my attorney.

Q Vias the property listed with any real estate

ul
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agentis?

Q

forth in Exhibit Number One the terms that you agreed to?

A

Q
it for yocu?

A

¢

under the terms contained in Lxhibit Cne, what contact did yo

next have wifh Mr., Tilson?

A

one day he came out to the house with a gentleman to show the
property to, and asked me if I would show him the boundaries

of the property.

19727 Was that before or after this writing?

Q
A
writing.
Q
A
May.
Q

POTTER - DIRECT -193~

Mr. Tilson.
And was that with your authorization?
Yes, sir.

And are the terms of this listing which is sd

Yey, sir.

Did you make that listing, or did comeone mak
ir. McClung made it.

After this property was listed with Mr., Tilsc
I had no further contact with Mr., Tilson unti
This was my first contact with Mr. Tilson.
And was that before or after Hay the first,
Before this writing; I would say before this

And that writing is dated May the first?

Yes, sir. So it would be before the first of

Is that Lxhibit Two? Would you state whether
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or not this IExhibit Two, styled Agrecement of Sale and signed

Richard B. HMacgurn, came to you or was brought to your attent
A. It was brought to my attention.
Q i By whom?
A Mr. McClung.
Q What did you do 2bout this offer contained in

Exhibit Two?
A This offer . . . I went to lir. McClung's offi

on his request--he called me, or I had a letter from him sayi

he had an offer on the property, and he wanted to meet me in

his office; and I went to his office--we talked about the pro

snd the terms which were listed on this paper were not in
nccordance with what I8 wanted in the original gsetting out to
sell the property. It didn't have the terms of the sale.of-
the Roberts to assume their loan, and also I wanted the renta
of the property for approximately a year. So, from that, we
drew up a:contract.

Q ' According to this Exhibit Two, Mr. Macgurn
6ffered to put up three thousand dollars ($3,000.00) in trust
as a down payment. Did you agree to that?

A Well, we figured if they had come down two
thousand dollars (§2,000.00) on the sixty thousand dollars
($6C,000.00) that we could increase our escrow two thousand
dollars, increasing it to five thousand dollars ($5,000.00).

Q A1l right. Now, Mr. Potter, it is in evidenc

perty

0
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that after this Exhibit Two was submitted to you that Mr. McOlung,

Fy letter to Mr. Tilson of May the seventeenth, submitted the
&orm or draft of an agresement of sale which is Exhibit Numbern]
%ive, along with a commission agreement for Wr. Tilson and
?n escrow agreement; and I hand you Exhibit Five and ask you
ﬁf the terms set therein met with your approval?

i A Yes, sir. I read this over in Mr. McClung's

Effice after we had talked about it earlier and rough drafted
|
it, after Mr. MecClung had wrote it up and had it typed on the
hegal form, I read it over and approved it at that time.
|

; Q Were you willing to execute it, or sign it,

at that time?

| A 'No, sir, I was not.

J

@ Q Why?

j‘ A Figuring the distance between California and

Virginia was of great a distance that it would kind of tie me

|
hp if I had any future plans with the land, having a contract

?floating around with my name on it.

ﬂ Q You were not willing to bind yourself at thsat

Ftime, until or unless it was signed by . . .

A Signed.

SPENCER: Your Honor, that is a leading quest;

j : COURT: Yes, it is.

O
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PIMBERLAKE: I will withdraw the question.

Q " Now, Mr. Potter, after this offer was propose

as contained in Exhibit Five, was delivered to lr. Tilson to

change in the form or terms of the proposal contained in this
Exhibit Five, dated May first, 19729

A No, sir.

Q Were you:informed of this letter of July twen
first, Exhibit Number Ten, frcum Mr, Wolver to Wr. MeClung?

A No, sir, I can't recall seeing this letter.

Q | It is in evidence that on August the seventh
Exhibit Number Twelve, a letter, was written by William B.

McClung to Eugene L. Wolver. Will you read that please, sir?

POTTER - DIRECT -196~

be sent out to Mr. Macgurn, were you informed of Mr. Macgurn'ss
acceptance or rejection of it through this letter of June
>ighth, Exhibit Number Eight?
A - Yes, sir, I was.,
Q- Did you then, or thereafter, agree at any time.
O o o o
ROBERTS: I am going to object to this; it is
- going to be leading, I cén-tell by the way it
is going.
Q ‘ Well, did you or not thereafter agree to any
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direction?

Q

A

> O = O

You don'‘t have to read it out loud. Would you state whether

or not that letter was written with your authority and at you

ROBERTS: I am going to object to that, Your
Honor. That's a leading question. I think t
witness can testify as to what conversation h

had with Mr. McClung.

COURT: By what authority was this letter
written? Gentlemen, we are spending too much
time with these objections to leading questio
We are reaching a late hour, and I would sugg
that we move along. You canvask him by what

authority -

By what authority was that letter written?
My authority.

Your authority?

Yes, sir.

Now, Mr. Potter, after you authorized the wri

of that letter dated August the seventh, Exhibit Number Twelv
what was the next thing that you heard in regard to the negot

ations with Mr. Macgurn?

This telegram.

ting

[

H

