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IN THE SUPREME COURT OF VIRGINIA 

AT RICHMOND 

WINCHESTER TELEVISION CABLE COMPANY, 

Appellant 

TAYLOR L. BARR, 
Commissioner of Revenue, 

W. H. FORST, 
State Tax Cornihissioner, 

Appellees 

RECORD NO. 740933 

[2] APPLICATION TO COURT FOR CORRECTION 

OF ERRONEOUS ASSESSMENTS 

1. That Winchester TV Cable Company is a 

Virginia stock corporation duly qualified to do business 

in this State, with its principal office at 136 South 

Cameron Street, Winchester, Virginia, such location 

being wholly within the City of Winchester, Virginia, 

and subject to the jurisdiction of this Court. 

2. That on December 10, 1969, Applicant was 

assessed by the Department of Taxation of the Common-

wealth of Virginia the following amounts: 

a. For the period from July, 1968 through 



Total Taxes, Penalties and Interest $391.58 

b. For the period from September, 1966 

through June, 1968: 

State Use Tax $273.71 

State Use Tax Penalty or Interest 68.43 

Total Taxes, Penalties and Interest $342.14 

(Exhibit A attached). 

3. That Section 58-441.37 of the Code of 

Virginia, as amended, makes Section 58-1130 through 

Section 58-1139 applicable to sales taxes. 

4. That Section 58-1130 of the Code of 

Virginia permits the application of Petitioner Applicant 

to this Court for relief of any erroneous assessment 

within two (2) years from the 31st day of December of 

the year in which such assessment is made. Said assess­

ments ha~ing been in the Calendar Yea~ 1969, this petition 

for relief is timely filed. 

5. That Petitioner Applicant is expressly ex­

empted from the application of such Sales and Use Tax by 

Section 58-441.6(j) of the Code of Virginia, as amended, 

which states the specific exclusion: 

"(j) Broadcasting equipment and parts and 
accessories thereto and towers used or to 
be used by commercial radio and television 
companies or concerns which are under the 
regulation and supervision of the Federal 
Communications Commission." 

6. That Petitioner Applicant is exempt under 
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the aforesaid s~ction and sets forth the following facts 

in support thereof: 

a. That Community Antenna Television (CATV) 

systems are clearly under the regulation and supervision 

of the Federa) .. Communications Commission by decision of 

the Supreme Court of the United States in U.S. v. 

Southwestern Cable Company, 392 U.S. 157 (1968). 

b. The Federal Communications Commission has 

adopted rules regarding television stations.to be carried~ 

advertising on CATV systems, cablecasting by candidates 

for public office, Fairness Doctrine for CATV systems, 

sponsor identification requirements for CATV systems, 

lotteries, diversification' or control over CATV systems, 

and rules regulating cablecasting of feature films and 

sports events. A copy of the rules is attached hereto 

as Exhibit B. 

c. The Federal Communications Commission has 

adopted rules requiring CATV systems to pay annual fees 

and fees for filing various petitions and notifications 

with the Commission. A copy of the schedule of fees is 

attached hereto as Exhibit C. 

d. The Federal Communications Commission has 

proposed rules requiring CATV systems to maintain program 

logs for cablecasting and it has proposed rules requiring 

CATV systems to show non-discrimination in their employ­

ment practices. A copy of these notices of proposed rule 
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making is attached hereto as Exhibit D. 

e. The Federal Communications Commission on 

August 5, 1971, proposed to adopt rules to be effective 

March 1, 1972, further regulating and supervising CATV 

systems in the f6llowing respects: 

(1) requiring a minimum channel capacity for 

certain CATV systems; 

(2} requiring that for each broadcast signal 

carried, CATV systems must provide an equivalent bandwidth 

for nonbroadcast uses; 

(3) requiring there be one free, dedicated, non­

commerci.al, public access channel available at all times 

on a non-discriminatory oasis; 

(4) requiring one channel be set aside for 

educational use and one channel for state and local 

government use; 

(5) forbidding state or municipal regulation 

of the channels described above in numbers three and four; 

(6) requiring that there be built into cable 

systems .the capacity for two-way communications; 

(7) forbidding any censorship or exercise of 

program content control of any kind over the material 

presented on assess channels not programmed by the CATV 

systems; however, the CATV system shall adopt rules 

prescribing the presentation of any advertising material 

(including political advertising spots) of lotteries, and 
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in terms identical to 18 U.S.C. Section 1464, 0£ ob~cene 

or indecent matter; 

(8) proposing technical standards to provide 

that a signal must meet certain standards of minimum 

technical p~rformance on arrival at a subscribers term­

inal; 

(9) P~oposing that all CATV operators conduct 

complete performance tests of systems at least once a 

year, and keep the results of such tests on public file 

for five (5) years; and 

(10) prescribing standards which must be met 

before local or state governments can act in the fol­

lowing areas: chdice ~f franchise and service area, 

construction timetable, franchise duration, subscriber 

rates, service standards,·and franchise fees. 

f. Your Petitioner Applicant originates local 

programs over its network from its studio at 1~6 South 

Cameron Street, Winchester, Virginia, and at all times, 

after being energized, has had the capacity tq do so and, 

in fact, has done so, and under the rules and regulations 

of the Federal Communications Commission may at any time 

be regulated to the extent that the Commission so elects. 

g. That much of the equipment used by your 

Petition~r Applicant in the origination of these programs, 

and the towers and electronic tubes, switches, relays, 

rectifiers, connectors, dividers, transformers, filters, 
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extenders, transistors, electric coating, together with 

other miscellaneous equipment and accessori~s is identical 

to, interchangeable with, and perform the same functions 

as similar equipment used by other radio and television 

companies not disseminating to subscribers by use of 

cable. 

h. That your Petitoner Applicant is a stock 

corporation organized for profit and is commercial in its 

origin and activity and :ts a "company" within the meaning 

of Section 58-411.6(j). 

i. That the cable and all parts and acces­

sories thereto are integral parts of the distribution 

system of. cable networks, and cables are frequently used 

by other radio and television companies for shunting, 

relaying, and direct transmission of portions of signals 

even where such transmi~sions are primarily through 

airways. 

j. The statute imposes no point source dis­

semination requirement or wireless requirement. 

k. Your Petitioner Applicant is duly operating 

under a franchise granted by the Common Council of the 

City of Winchester on the 9th day of March, 1965, and 

accepted the 15th day of March, 1965, over rights-of-way 

granted as part of such franchise, but paying rental to 

Chesapeake and Potomac Telephone Company.of Virginia and 

the Potomac Edison Company for space on poles from which 

cable is strung. -6-



7. Even if the Court holds the statute to be 

applicable, Petitioner Applicant represents that. it is 

unconstitutional. In support thereof, it alleges the 

following: 

a. It imposes a tax upon proceeds from inter­

state commerce in violation of the commerce clause of 

the Constitution of the United States, Article I, Section 

8. 

b. To grant wireless radio and television 

companies the exemption and not CATV systems fails to 

provide equal treatment for taxpayers similarly situated 

and the failure to create equality constitutes a burden 

upon interstate cominerce prohibited by the Constitution. 

c. The method of interpretation employed by 

the Virginia Department of Taxation is arbitrary and 

unreasonable and based on vague standards of delineation 

not expressly provided in the statute nor in any duly 

constituted regulations, in particular the imposition of 

a wireless requiement, and an uninterrupted reception 

requirement, and as such, these are unconstitutional. 

d. The same equipment owned by power companies 

or telephone companies is exempt from taxation in Virginia 

and would be exempt from taxation and as such constitutes 

unequal treatment for taxpayers similarly situated, and 

such treatment is unconstitutional. 

8. Petitioner Applicant represents that to the 
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best of its knowledge, information and belief all of the 

sales tax sums represent assessments on equipment essential 

to the cable TV dissemination of signals. Assessment 

having been made by the Department of' Taxation, however, 

is ah objective assessment, and should less than all of 

the equipment be exempt, the exact amount may be deter-

mined and assessed in this proceeding from the information 

now provided to the Department of Taxation through its 

auditor. 

WHEREFORE, your Petitioner Applicant prays that 

it be reiieved from .the erroneous assessments made by. 

the Commonwealth of Virginia and that this Court determine 

(a) that your Petitioner Applicant is entitled to the 

exemption provided by Section 58-411. 6 (j) of the Code, or 

(b) that the attempted assessments of your Petitioner 

Applicant are unconstitutional and, therefo~e, unenforce-

able, and that the Court set a date for said hearing so 

that required notices may be given the Department of 

Taxation. 

[Filed October 27, 1971] 

* 

WINCHESTER TV CABLE COMPANY 
By /s/ Lewis M. Costello 

Counsel 

* * 
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[61] ANSWER 

Now comes the Commonwealth of Virginia, by the 

Attorney General and answers the retition filed against 

it herein and says: 

1. The defendant admits the allegations of 

paragraphs 1, 2, 3 and 4 of the application. 

2. The defendant denies the allegations of 

paragraph 5 of the application. 

3, The defendant denies the allegations of 

paragraph 6 of the application, except that it admits: 

a. That the Federal Communications Commission 
has certain regulatory authority over 
Community Antenna Television systems. 

b. That the Federal Communications Commission 
has adopted certain rules and proposed 
other rules as set forth in subparagraphs 
b, c, d and e of the application, but 

defendant does not admit the power of the 
Federal Communications to promulgate such 
rules. 

c. That the allegations of subparagraph f of 
paragraph 6 are true. 

d. That certain electrical equipment performs 
specialized functions in many different 
systems, as alleged in subparagraph g of 
paragraph 6, but defendant denies that such 
equipment is thereby considered to be broad­
casting equipment within the meaning of 
Virginia Code §58-441.6(j) 

e. That the allegations of subparagraphs h and 
k of paragraph 6 are ture; and that the 
defendant neither admits nor denies the 
allegations of subparagraph i of paragraph 
6 of the application. 

4. The defendant denies the allegations of 
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paragraph 7 of the application. 

5. The defendant neither admits nor denies the 

allegations of paragraph 8 of the application ahd calls 

for strict proof of the same . 

. And now, having fully answered, defendant prays 

to be hence dismissed ~ith its costs in it~ behalf expended. 

COMMONWEALTH OF VIRGINIA 
By/s/ Lee F. Davis, Jr. 
Assistant Attorney General 

[Filed on November 13, 1971] 

* * * 

[69 J NEW MATTERS 

Certain new matters have arisen since the 

preparation of the original brief of both Applicant and 
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the Commissioner. 

By law the Commonwealth has created in the office 

of the Governor a Virginia Public Telecommunications 

Council, §22-333. The purpose stated is to .assist counties, 

cities, and towns. (§22-333 et seq. to §22-344.3). 

The general powers and duties of §22-334 auth­

orize it to 

(a) "prescribe reasonable regulations as it 

deems necessary"; and 

(b) nto acquire, produce ·and dis tribute pro- . 

grams for telecommunication service to any part of the 

state." 

In pursuance thereof certain regulations have 

been proposed, have had a public hearing in Richmond, 

September 19, 1973, and are being adopted. (See proposed 

policies attached). 

Such rules significantly relate to all CATV 

systems and contain a prescribed schedule for the supply 

to the state of 

(1) One channel for use by the VPTC for its 

purposes. 

(2) The lease of channels. 

(3) The supply of such channel in addition to 

other FCC required channels. 

(4) Prohibits converters. 

(5)· Two-way technology. 

-11-



(6) Intermittent or continuous use. 

(7) Equipment suitable for program origination. 

Applicant taxpayer finds it incredible that the 

Commonwealth is simultaneously imposing two....;way capacity 

and local origination on all CATV systems in its borders 

and denying exemption from sales tax because of inherently 

inferior status as a transmission medium and denying that 

local origination is an identical function. · It is now to 

be required of all CATV systems. 

we. urge the Court to consider this new and 

onerous imposition in the ·decision of this case. The 

crowning blow is that. the Commonweal th whil.e denying all 

wi.th ·one breath ·and. grabbing for control and use of a 

channel with .the next, proposes to take the use rent-free 

to boot. 

This being a new matter, Applicant believes 

the Commissioner should give adequate explanation for 

the ambivalent position of the Commonwealth or give up 

the obviousiy erroneous assessment. We cannot be legally 

required· to be broadcasters and denied·the exemption 

simtiltane6usly. 

[71] 

By/s/ Lewis M. Costello 
Counsel for: 
WINCHESTER TV CABLE COMPANY 

(Attachment to NEW MATTERS) 

III 

POLICIES RELATING TO CERTAIN MINIMUM STANDARDS 
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FOR CATV SYSTEMS 

1. . Subject to any necessary FCC approvals or waivers, the 

VPTC shall require that, by March 31, 1977, all CATV 

systems operating in Virginia which have the required 

channel c.apaci ty will make one designated ( 6mHz) channel 

available for "on-call" use by the VPTC acting on behalf 

of the.various organs of the Commonwealth Government. 

2. During the period prior to July 1, 1984, tnis "Com­

monwealth Channel" shall be leased by VPTC from local 

CATV systems at the prevailing hourly rate and on a strict 

basis of actual transmission use. (Where no lease rate 

has heen established, the franchising authority and the 

franchisee must settle on one by March 31, 1977, seeking 

FCC approvals as may be required in the circumstances.) 

3. In those CATV syste~s operating in one of the "Top 100 

marketstt (as defined in FCC regulations) this "Common­

wealth Channeltt shall be provided separate from, and in 

addition to, any channels dedicated to use by "local 

educational authorities" or by the governments of the local 

jurisdictions involved. 

4. This "Commonwealth Channel" shall be receptable 

throughout each CATV System and shall not require convert-

ers at subscriber's receivers unless the converters are 

invariably provided as a part of the CATV service to the 
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general public. 

5. If and where the Federal Communications Commission 

shall give its consent, after July 1, 1984, the VPTC shall 

be granted "on-call" use of a "Commonwealth Channel" ~­

out lease fees on all CATV systems in Virginia, except 

that reasonable fees can be charged by the CATV operator 

for contractable use of system-owned program origination 

or insertion apparatus (such as VTR recorders.) This 

"Commonwealth Channel" shall incorporate the use of two-

way technologies (as defined by the Federal Communications 

Commission) Where they are available. 

6. Schedule use of the "Commonwealth Channel" by VPTC 

after March 31, 1977, may be intermittent or continuous. 

Where VPTC schedule use is intermittent, the CATV system 

involved may make other (leased or free) usage of the 

channel, provided the VPTC may order up its use for 

Commonwealth-related programs on 24-hour notice. 

7. Each Virginia CATV franchisee having a "Commonwealth 

Channel" capacity of the sorts described above will be 

expected, after March 31, 1977, to provid~ without charge 

at its main head-end location, space and electrical 

facilities needed to connect into the mairi CATV feed 

system; 

A. One-to-three helical-scan videocassette 

machines (or other comparablP. audiovideo storage mechan­
-14 ... 



isms) supplied by VPTC (or its public telecommunications 

agents.) 

B. And/or one-to-three audiocassette (or other 

comparable audio storage mechanisms) supplied by VPTC (or 

its agents.) 

C. And/or electronic interconnection terminal 

elements (supplied by the telephone company, a common 

carrier firms, or the Commonwealth government.) 

If and when the CATV franchisee can provide none of these 

devices or elements through lease agreements, the VPTC 

could employ such devices and elements of its own to· 

insert program materials into the "Commonwealth Channel" 

(or, where VPTC allows, into other governmental~y and 

educationally-dedicated channels of the CATV systems, 

including, where technically appropriate, audiobandwidth 

channels.) The VPTC will pay any reasonable system fees 

associated with the manned operation of such program 

insertion apparatus placed by VPTC on the premises of 

the system. 

8. Where the franchisee has been required, or allowed, 

by the FCC to dedicate one or more channels for use by 

"local education authorities," the franchising authority 

will require a Committee of Education Interests (CEI) be 

established for the purpose of regularly advising the 

local authority and the CATV operator as to the specific 
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applications, allocations, programming and other policy 

decisions affecting the operation of such an educational 

channel or channels. 

9. The VPTC must approve and confirm the composition of 

the CEI. 

10. The by-laws and amendments adopted for its operation 

must be approved by the VPTC. The minutes of its meetings 

and any other documentation which describes CEI decision­

making processes and outcomes must be furnished VPTC. 

11. The CEI must, in all cases, include one representative 

named hy the Public Telecommunications entity whose 

District includes the franchise area involved. The other 

representatives should be drawn from: 

a) the local public school di vision ( s) 

b) the State Department of Community Colleges 

c) the State Council for Higher Education 

d) any locally-based non=sectarian institution(s) 

of higher education 

e) any local state-accredited non-sectarian 

private sch9ol(s) 

f) the community-at-large 

12. The meetings of the CEI must always be public• Their 

time and place must be given 10 days public notice, with 

an advance copy of such notice to be furnished the VPTC. 

-16-



13. The VPTC will be allowed to send one or more official 

representatives to the CEI meetings for the purpose of 

making presentations about pertinent public telecommuni­

cations issues and then to participate in any ensuing 

discussi.on. 

[Filed November 13, 1973] 

* * * 
[76] STIPULATION OF FACTS 

The following facts shall be admitted for all 

probative purposes as proven in this cause: 

1. Winchester TV Cable Company (Company) is 

a Vi~ginia Stock Corporation qualified to do business in 

Virginia with its principal office at 136 South Cameron 

Street, Winchester, Virginia, owns and operates the TV 

Cable System (CATV) in Winchester, Virginia. It is or­

ganized and operates this syste·m for profit. 

2. A CATV System consists of an antenna 

located at a strategic point for the reception of TV 

signals braodcast from distant commercial TV stations or 

transmitted by microwave relay, amplification equipment 

which boosts the strength of the signals, conversion 

equipment which alters the -frequency of the signals in 

cycles per second (c.p.s. or hertz), and transmission 

equipment which sends the converted and amplified signals 

through cables to a subscriber's TV set. The antenna 

and related equipment allow the reception and amplification 
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of signals which are too weak to be detected by the 

ordinary home TV antenna. CATV concerns may also transmit 

by cable, to the same TV sets, programming originating 

from studios which they own and operate in the locality 

served by the system. 

3. The Company's receiving antenna towers are 

locat~d.within the city limits of Winchester (near 

Winchester Fruitgrowers labor camp). The equipment owned 

and utilized by the Company in the reception and trans­

mission of audio and video signals includes, but is not 

necessarily limited to~ receiving devices, studio equip­

ment, electronic tubes, rectifiers, transformers, filters, 

transistors, switches, relays, and shielded cable. 

4. The Company originates some programs in its 

studios which are then transmitted by cable to. its sub­

scribers' sets. The studio equipment includes~ but is 

not necessarily limited to, microphones, video cameras, 

film, and tape recording equipment. 

5. Some of the equipment purchased and used 

by the Company is interchangeable with similar equipment 

used by radio and television broadcasting companies and 

would be exempt under §58-441.6(j) from the Virginia 

sales and use taxes if purchased by the latter. 

6. Only subscribers of its service who are 

connected to the cable can receive the TV signals trans­

mitted by the Company. Any member of the public 
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accessible. from the Company's cable facilities may become 

a subscriber if he is willing to pay the established rate.· 

1. A length of cable without shielding will 

act as an antenna when radio-frequency energy is fed into· 

it and, therefore, CATV systems must use shielded cable 

to prevent the escape of any r.f. energy into space. 

8. The cable system runs throughout· the city 

of Winchester, or can be required t.o do so and subscribers 

receive service through connections called "Taps." 

Charges are made per tap at rates established under a 

franchise granted by the Common Council of the city of 

Winchester on the 9th day of March~ 1965, and accepted 

the 15th day of March, 1965. The tap charge entitles the 

customer to the chann~ls carried by the cable company and 

all locally-originated programs. The·cable co~pany 

operates over rights-of-way granted by franchise but pays 

rental to the Chesapeake and.Potomac Telephone Company of 

Virginia and the Potomac Edison Company for space on poles 

from which the cable is strung. 

9. Ih 1959, the Federal Communications Com­

mission, which regulated the operation of any apparatus 

for the tarnsmission of energy by radio (including TV 

signals) decided that its regulatory authority did not 

extend to CATV systems, because the transmission of CATV 

signals was not by radio waves and involved no use of the 

radio frequency spectrum. In 1960, however, the Commission 
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placed restrictions upon the activities of common carrier 

microwave facilities that serve CATV systems. In 1962, 

the Commission instituted a rulemaking proceeding in 

which it reevaluated the significance of CATV for its 

regulatory responsibilities. The proceeding was explicitly 

restricted to those systems that are served by microwave. 

At the conclusion of the proceedings in 1965, the Com-. 

mission decided that CATV created substantial competition 

for local broadcasting which might adversely affect the 

audience and revenues of broadcasting companies which 

were regulated by the Commission. The Commission attempted 

to accommodate the interests of CATV and of local broad­

casting by imposing upon CATV systems in 1965 a rule 

requiring them to transmit to their subscribers the signals 

of any station into whose service area they have brought 

competing signals, and another rule forbidding CATV systems 

from duplicating the programming of such local broadcasting 

stations for periods of 15 days before and after a local 

broadcast. 

In 1966, the Commission reversed .its previous 

position and held that it had regulatory authority over 

all CATV systems. It promulgated revised rules, applicable 

both to cable and to microwave CATV systems, to govern 

the carriage of local signals and the nonduplication of 

local programming. It also forbade the importation by 

CATV of distant signals into the 100 largest television 

. -20-· 



markets without its approval. 

In 1968, the Commission issued a Notice of 

Propo~ed Rule Making and Notice of Inquiry wherein it 

proposed additional regulations of CATV. The.scope of 

the proposed regulations was expanded in 1969 and 1970, . . 

and finally in 1972 the Commission adopted and promulgated 

extensive regulations governing many aspects ~f CATV 

systems, including, but not necessarily limited to, fees 

(annual and filing fees), program times, proof of non­

discrimination, nonduplication controls, advertising 

controls, a fairness doctrine, sponsdr identification 

requirements; diversification of control, cable casting 

of feature films and sporti everits, th~ nature, quality, 

and makeup of programs (minimum channel capac:i ty), public 

access channels, educational channels, two-way community 

capacity,.technical standards, and the prohibition of 

state and local regulation of program· content. 

10. The Company may at any time be regulated 

to the extent that the Federal Communications Commission 

elects· wit~ regard to the origination of local programs 

over its network from its studio. 

11. The Virginia Department of Taxation has 

assessed the Company· with sales and use taxes, penalties 

and interest of $733.72 as a result of an audit of 

purchases from September, 1966 through May, 1969. The 

State•Tax Commissioner did not allow the Company the 
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benefit of the exemption afforded pursuant to §58-441.l(j). 

12. The applicability of the sales and use tax 

exemption provided by §58-441.6(j) is at issue at present 

and not the extent to which it applies to specific items 

of tangible personal property. The issue of whether 

specific property is "used directly" as required by 

§1-88 of the Rules and Regulations promulgate.ct by the 

State Tax Commissioner may be determined after the Court 

has decided the primary issue, either by agreement. of the 

parties or by additional judicial interpretation by this 

Court. 

13. It is te~hnically possible to transmit, 

either by radio or tele~ision broadcasting, or by cable 

transmission, garbled intelligence which cannot be con-

verted by the ordinary radio or television receiving sets 

into intelligible audio or video. Conversion requires 

the addition of a decoding device connected to the ordinary 

radio or television set. Concerns which transmit in this 

manner require prospective recipients of the signals to 

obtain a decoding device from them and to pay a fee 

therefor. 

Agreed: 
/s/ Lewis M. Costello 
Counsel for Applicant 
/s/ Charles K. Trible 
Assistant Attorney General 
Counsel for Defendant 

[Filed on January 15, 1974] 

* * 
-22-
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[84] Record Opinion of Trial Court 

The Cable Company has filed a petition for 

exoneration from the payment of use taxes assessed. This 

case involves the question of whether the Winchester TV 

Cable Company is exempt under the provisions of Section 

58-441. 6 (j), Code of Virginia, 1969 Repl. Vol. from the 

payment of sales and use taxes assessed against it by 

the Department of Taxation on certain tangible personal 

property purchased and used by the Cable Company in the 

trnasmission of television ~ignals over its cables to 

subscribers. 

Code Section 58-441.6(j), in pertinent part, 

exempts from taxation: 

"(j) Bro~dcasting equipment and parts and 
accessories thereto and towers used or to 
be used by commercial radio and television 
companies or concerns which are under the 
regulation and supervision of the Federal 
Communications Commission." 

The Company is a Virginia Corporation for profit 

which owns and operates the TV Cable system in Winchester, 

Virginia. A TV Cable system consists of an antenna located 

at a strategic point for the reception of television signals 

broadcast from distant television stations, or transmitted 

by microwave relay, amplification equipment which boosts 

the strength of the signal, and transmission equipment 

which sends the converted and amplified signals through 

cables to a subscriber's television set. (1) 
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Some of the equipment purchased and used by 

the Company is interchangeable with similar equipment 

used by radio and television ·broadcasting companies. Only 

subscribers to the company service who are connected to 

the cable can receive the television signals transmitted 

by the Company. Any member of the public who is accessible 

to the Cable facilities may become a subscriber if he pays 

the established rate. 

The company carries television signals from 12 

commerciai and educational television stations, and in 

addition, as required by its franchise from the Cit~ of 

.Winchester, maintains a channel providi~g time, weather, 

and temperature by automati~n and 30 hours a month of 

"local expression". It may be required by the Federal 

Communications Commission to provide local programming to 

a. "significant extent". 11 (2) 

During a composite week the .applicant carries 

1526.4 hours of total programming on 12 channels, and 

168 hours or'll%, of local programming. Approximately 

8 (1/4 of 30) of these 168 hours are devoted to non-

automated programming; thus, approximately 5% (8/168) of 

the local origination consists of non-automated programming; 
(l)See United States v. Southwestern· Cable Company, 392 
U.S. 157, 161, 201. Ed. 2d 1001, 1007, SSS. Ct. 1994,1997 
~1968). . 
2)United States v. Midwest video Corporation, 406 U.S. 649, 

653, 32 1.Ed. 390,394,92 S. Ct. 1860, (1972) Footnote 5; 
see, National Cable Television Association, Inc. v. United 
states, _u. s. __ , 421. W. 4306 (March 4-:-1974) 
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(8/126.4 + 168) .5% of the total programming consists of 
non-automated local programming. 

The evidence establishes that the applicant is 

a concern under the regulation and supervision of the 

Federal Communications Commission; this leaves the question 

of whether the property is broadcasting equipment and 

parts and accessories thereto. Although some of the 

exemptions refer to the nature of the property itself; 

Code, Sec. 58-441.6 (e), (f), (g), (k), (o), principally, 

they deal with the use to which the property is put. 

Code, Sections 58-441.6 (b)·, (c), (d), (h), ·(i), (1), -(n); 

(p); (q), (t), (u), (v), (w). The right to the exemption 

is, therefore, determined, by the purpose for which the 

property is used. · ·co"rrtrrton·we·a'lth v ." co·niniuni ty" Motor Bus 

Company, 214 Va. 155, ~~ S.E. 2d (1973). 

The retail sales and use tax act, Title 58, 

Chapter 8.·l, which became effective September 1, 1966 does 

noi define the word "broadcasting" as used in Code Section 

58-441.6(j); thus we must ascertain the legislative intent 

and give the word its obvious meaning. Although we look 

to the decisions of the Supreme Court of Ohio interpreting 
. l 

the sales and use tax exemptions of the statute of that 

state, no decisions of the Courts of Ohio have been cited; 

we therefore must resort to the rules of statutory con-

struction for guidance in determining legislative intent. 

Statutes granting tax exemptions are construed strictly 

against the taxpayer. When a tax statute is susceptible 
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of two constructions, one granting an exemption and the 

other not granting it; we must adopt the construction 

which denies the exemption. Commonwealth v. Community 

Motor Bus Company, supra at 157 S. E. 2d at (3) 

The United States Supreme Court has considered 

whether TV Cable systems were engaged in broadcasting on 

at least 4 occasions. In United States v. Southwestern 

Cable Company, 392 U.S. 157, 20 L. Ed. 1001,. 88 S. Ct. 1994, 

(1968), the Court considered whether the Federal Communi-

cations Commission which had jurisdiction over."all inter-

state commuhication by wire or radio" could regulate 

community antenna television sytems. The Cable Company 

contended, and the Court agreed that, CATV systems are 

neither common carriers nor broadcasters, and in an opinion 

by Mr. Justice Ha~lan, the Court held that the authority 

of the Commission extended to "all forms of electrical 

communication, whether by telephone, telegraph, cable or 

radio." 392 U.S. at 168, 20 L. Ed. at __ , ·88 S. Ct. at 

2000. The Court thus drew a distinction between broad­

casting and cable casting.C 4 ) In a concurring opinion, 

Mr. Justice White emphasizes that the act gave the Com-

mission broad authority over broadcasting as well as 

C3)sut see, 59 Va. L. Rev. 1585 
(4)The Court didpoint out that, at that time, CATV systems 
characteristically did not produce their own programming; 
Footnote 9 at 392 U.S. 162, 88 S. Ct. at 1997. 
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electrical trans:mission and it had the power to regulate 

wire communications of those not engaged in broadcasting 

when they interfered with those who were. 392 U.S. at 

182, 20 L. Ed. 2d at --' 88 S. Ct. at 2007. 

In Fortnightly Corporation v. United Artists 

Televi~ion, Inc., 392 U.S. 390, 20 L. Ed. 2d 1176, 88 S. 

Ct. 2084 (1968), United Artists claimed rights to royalties 

on movies transmitted over cable television. The Court, 

in an opinion by Mr. Justice Stewart held that CATV systems 

do not "perform" as broadcasters "perform". The Court 

draws a clear distinction between broadcasting and cable 

casting. 

"The television broadcaster in one sense does 
less than the exhibitor of a motion picture or 
stage play; he supplies his audience not with 
visable images but only with electronic signals. 
The viewer conversely does more than a member of 
a theater audience; he provides the equipment to 
convert electronic signals into audible sound and 
visible images. Despite these deviations from the 
conventional situation contemplated by the framers 
of the Copyright Act, broadcasters have been 
judicially treated as exhibitors, and viewers as 
members of a theater audience. Broadcasters per­
form. Viewers do not perform. Thus, while both 
broadcaster and viewer play crucial roles in the 
total television process, a line is drawn between 
them. One is treated as active performer; the 
other, as passive beneficiary. 

"When CATV is considered in this framework, we 
conclude that it falls on the viewer's side of 
the line. Essentially, a CATV system no more than 
enhances the viewer's capacity to receive the 
broadcaster's signals; it provides a well-located 
antenna with an efficient connection to the viewer's 
television set. It is true that a CATV system 
plays an 'active' role in making reception possible 
in a given area, but so do ordinary television 
sets and antennas. CATV equipment is powerful 
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and sophisticated, but the basic function the equip­
ment serves is little different from that served 
by the equipment generally furnished by a television 
viewer. If an individual erected an antenna oh 
a hill, strung a cable to his house, and installed 
the necessary amplifying equipment, he would 
not be 'performing' the programs he received on 
his television set. The result would be no 
different if several people combined to erect a 
cooperative antenna for the same purpose. The 
only difference in the case of CATV is that the 
antenna system is erected and owned not by its 
users but by an entrepreneur. 11 392 U.S. at 39 8, 
20 L. Ed. 2d at __ , 88 S. Ct. at 2088. 

However, the Court again discusses broadcasting 

in terms of the subject matter of the transmission rather 

than the method of transmission: 

11 The.function of CATV systems has little in 
common with the function of broadcasters. CATV 
systems do not in fact. broadcast or rebroadcast. 
Broadcasters select the programs to be viewed; 
CATV syst@ms simply carry, without editing, 
whatever programs they receive. Broadcasters 
procure programs and propagate them to the public; 
CATV systems receive programs that have been 
released to the public and carry them by private 
channels to additional viewers. We hold that 
CATV operators, like viewers and unlike broad­
casters, do not perform the programs that they 
receive and carry." 392 U.S. at 400, 20 .L. Ed. 2d 
at -· -. , 88 S. Ct. at 2089. 

In United States v. Midwest Viedo Corporation, 

406 U.S. 649, 32 L. Ed. 2d 390, 92 S. Ct. 1860, the Court 

considered whether the Federal Communications Commission 

had the power to regulate cable television by requiring 

systems to originate programs. The Court, in a plurality 

opinion by Mr. Justice Brennan, sustained the power of the 

Qommission, not on the ground that the cable casters were 
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engaged in broadcasting, but on the ground that the 

regulation preserves and enhances the integrity of 

broadcast signals and therefo~e is reasonably ancillary 

to the Commission's responsibilities for the regulation 

of broadcasting. 406 U.S. at 670, 32 L. Ed. 2d at 404, 

S. Ct. at Thus the Court recognized that 

origination did not make one a broadcaster if the signals 

were not freely distributed over the air. 

Concurring in the result, Mr. Chief Justice 

Burger 6bserved that requiring CATV operators to develop 

programming did not commandeer them to engage in broad­

casting, but when they exploit broadcast signals for 

private commercial service trans·mission, they are not 

strangers to the stream of broadcasting; when they put 

the signal to their own use for profit, they take on the 

burden of regulation by the Commission. 406 u;s. at 676, 

32 L. Ed. 2d at 407, 92 S. Ct. at The dissenting 

opinion of Mr. Justice Douglas, (in which Mr. Justice 

Stewart, Mr. Justice Powell and Mr. Justice Rehnquist 

concurred) points out that 47 u.s.c., Section 301 forbids 

any person from operating a broadcast station without first 

obtaining a license from the Commission, and to require 

someone to originate programming drafts him against his 

will to become a broadcaster; one cannot be a broadcaster 

without the requisite license from the F~c.c., 406 ti.s. at 

679, 32 L. Ed. 2d at 409, 92 Sup. Ct. at 
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Finally in Teleprompter Corporation v. Columbia 

Broadcasting System, U.S. __ , 42 L. W-_ 11323 

(March 4, 1974)• creators of televised programs protected 

by the Copyright Act claimed that defendants had infringed 

their copyright by intercepting broadcast transmissions 

and rechannelling copyrighted materials through CATV systems 

to paying subscribers. They pointed out the technological 

developments since the Fortnightly decision; especially 

that many CATV systems originate programs wholly independent 

of those they receive off the air and rechannel. 42 L.W. 

at 4326. The Court nevertheless adhered to the rationale 

of Fortnightly, drawing a clear distinction b~tween broad­

casting and ca~le casting. 

"In Fortnightly the Court reasoned that '(i)f 
an individual erected an antenna on a hill, strung 
a cable to his house, and installed the necessary 
amplifying equipment, he would not be "performing" 
the programs he received on his television set.' 
392 U.S.; at 400, and concluded that '(t)he only 
difference in the case of CATV is that the antenna 
system is erected and owned not by its users but 
an entrepreneur.' Ibid. In the case of importation 
of 'distant signals,' the function is essentially 
the same. While the ability or inclination of an 
individual to erect his own antenna might decrease 
with respect to distant signals because of the 
increased cost of bringing the signal to his home, 
his status as a 'non-performer' would remain un­
chanr.;ed. Similarly, a CATV system does not lose 
its status as a nonbroadcaster, and thus a non­
'performer' for copyright purposes, when the signals 
it carries are those from distant rather than local 
sources." 42 L.W; 4327. 
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If broadcasting were to be equated with the 

creation or origination of programming,C5) and we assume 

that . 5% is origination to a "significant extent", it 

would hardly be practical to designate applicant a .5% 

broadcaster or conclude that this percentage converts 

applicant into a broadcaster. 

In summary, the United States Supreme Court 

holds that Cable television systems may be regulated by 

the F.C.C. notwithstanding that they are not broadcasters, 

and they need not pay royalties to copyright holders, 

because they do not perform in the sense that broadcasters 

perform. The Federal Communications Act defines broad-

casting as: 

"Broadcasting means the dissemination of 
radio communications intended to be 

.received by the public, directly or by the 
intermediary of relay stations." 47 U.S.C. 
§ 153(0) 

The Supreme Court has consistently declined to 

include Cable casting within this definition. Since 

origination of some programming does not per ~ constitute 

one a broadcaster, we cannot determine that it is an 

unreasonable or arbitrary interpretation of the statute 

5 
See dissenting opinions of Mr. Justice Douglas (in which 
the Chief Justice concurred) and Mr. Justice Blackmun, 
in Teleprompter v. C.B.S., supra. It might be cogently 
argued that a principle agreed upon by Mr. Justice Douglas, 
the Chief Justice, and Mr. Justice Blackmun would be 
favored by a strong presumption of validity, but six 
Justices disagreed. 
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to conclude that for one to be a broadcaster the signals 

must be transmitted freely.through the air by one Who 

holds a broadcasting license.( 6 ) See, Golden Skillet 

Corporation v. Commonwealth, 214 Va. 276 (1973). 

Although the statute ni.ay be ambiguous,' the Court 

is obliged to adopt the construction which denies the 

exemption. (7) 

The Attorney General may s Ubtni t an orde<r 

accordingly pursuant to Rule 1.13. 

Dated this 30th day of March, 1974. 

/s/ Joshua L. Robinson 
Judge 

Compare Code Sec. 58-441.6(u) granting an exemption to 
property sold to an airline operating under a certificate 
of convenience and necessity issued by the Federal Civil 
Aeronautics Board. 

( 7) 
Applicant argues that it would be manifestly unjust to 
treat them differently from conventional broadcasters. 
"if any inconsistencies exist, they are the product of 
a body having the power not to be consistent. Whether and 
to what extent taxes should be laid ... involves "consider­
ation of many complex, intricate and sometimes technically 
significant factors which (the legislature) the weaver, 
evaluates as 'like ~enelope' it weaves and unweaves like 
the seamy web men call tax law' .... If inconsistencies 
spoil the garment the change is for (the legislature), 
not us." Estate of B1rd v. C.I.R. 388 F. 2d 223 (5th 
Cir. 1967, Brown, J .. 

[Filed on April 2, 1974] 

[ 94 J 
* * * * 

FINAI. ORDER 

THIS ACTION came on to be heard upon the Application 
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for Correction of Erroneous Assessments filed herein, upon 

the Answer, upon the Stipulation of Facts, upon the Order 

dismissii1g other defendants, granting the Virginia Cable 

Television Association leave to appear as amicus curiae, 

and designating associated counsel, upon the legal 

memoranda duly filed by counsel for the applicant and 

counsel for the defendant, upon the evidence taken in 

open court, and was argued by counsel and defended by 

the Attorney General. 

IT APPEARING TO THE COURT, for the reasons more 

fully set forth in its opinion dated March 30, 1974, which 

is incorporated herein by reference, that the applicant 

is not engaged in broadcasting and is not entitled to the. 

sales and use tax exemption provided by §58-441.6(j), Code 

of Virginia (1950), as amended, and that the use tax as-

sessments dated December 10, 1969, are not erroneous. 

BE IT, THEREFORE, ADJUDGED AND ORDERED that the 

use tax assessments at issue are not erroneous and that 

pursuant to §58-1134 the Court declines to grant the 

applicant the relief requested. 

BE IT FURTHER ADJUDGED AND ORDERED that the 

transcript of the evidence previously submitted to the 

Court be made a part of the record by the Clerk. 

ENTERED this 23rd day of May, 1974. 

/s/ Joshua L. Robinson, Judge 
/s/ Cha~les K. Trible 

As~istant Attorney General 
Of Counsel for Defendant 
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Seen and objected to: 

/s/ Lewis M. Costello 
Of Counsel for Applicant 

/s/ Lewis I. Cohen 
Of Counsel for Applicant 

[Filed May 23, 1974] 

[96] 

* * 
NOTICE OF APPEAL 

TO: Charles K. Trible, Assistant Attorney General 
Office of the Attorney General 
Supreme Court Building 
1101 E. Broad Street 
Richmond, Virginia 23219 

ASSIGNMENTS OF ERROR 

1. The Court erred in its construction of Va. 

Code Ann. §58-441.6(j) in denying the Applicant exemption 

from Sales and Use taxation. 

2. The Court erred in its judicial construction 

of the exemption by limiting it ot the taxpayers whose 

"signals must be transmitted freely through the air by 

one who holds a broadcasting license." 

3. The Court erred in limiting the exemption to 

"Broadcasting" rather than broadcasting equipment and parts 

and accessories thereto as required by statutes. 

4. The Court erred in excluding Applicant which 

is a "commercial company" under the regulation and super-

vision ,of the Federal Communication Commission. 

5. The Court erred in ignoring the required 

performance local originating time of Applicant and ignoring 
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the vast nonoriginated repetitive broadcasting time of 

other radio and television concerns which enjoy the 

exemption. 

6. The Court erred in adopting a construction 

which denies equal protection and due process of law of 

Art. I, Sectibns 1 and 11 of the Virginia Constitution. 

7. The Court erred in adopting a construction 

contravention of Art. I, Section 8 of the U.S. Con~titution, 

placing a prohibited burden on interstate commerce, and 

denying Applicant equal protection of law and due process 

of law as granted by Amendments V and XV of the U.S. 

Constitution. 

STATEMENT 'REGARDING TRANSCRIPT · 

The transcript having been made a part of the 

record herein by the final order of this Court, no trans­

cript will be later presented for incorporation into the 

said record. 

[Filed on Jun.e 20, 1974] 

* 

WINCHESTER TV CABLE COMPANY 
By/s/ Lewis M. Costello 

c·ounsel 

* * 
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Testimony by John Lewis 
9 

.relevant? 

2 MR. COSTELLO: If it please the Court, I will ask. 

Mr. Lewis. Is this the only relevant franchise agreement? 

THE WITNESS: This ordinance is the only one. 

THE COURT: Is there any objection on competency 

6 grounds'? : · ; .. 

7 MR·. TRim.E: No, Your Honor. 

8 THE.COURT: It will be received in evidence then. 

9 This is not certified or signed, but I asswne there lo no 

10 objection ·to that. 

11 

l'.! 

I :1 

15 

IG 

MR. COSTELLO: If it please the Court,·1n explana-

tion, this is the only form that we have received n copy of 

the ordinance, and we could introduce the book, the book is 

in the building; but we felt because it was in the building,· 

there woltld be no objection of competency. 

THE COURT: This will be received as Applicant's 

17 Exhibit Number A. It will be received in evidence. 

18 

)!) 

20 

21 

Q 

{Whereupon, the above-mentioned' 

document was marked as Applicant s 

Exhibit Number A for ident1f1ca-

tion and received in evidence.) 

BY MR. COSTELLO: 

What sort of local origination have you done under 

~3_6-
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l this? 

2 A We have numerous things. We have regularly 

3 scheduled programs, such as Coaches Corner in which high 

4 school and college coaches discusG football and baseball 

5 games. We show video tape of where they.play those and so 

6 torth. We have discussion programs, one being called Cable 

7 Talk in which we interview people in the community on public 

s affairs issues. We regularly televise church services from 

9 . l,lrea churches, live from the sanctuaries. We have many 

JO special events, such as at Apple Blossom Time we do three 

11 days per week &bout ten hours or telecasting of the apple 

13 blossom feL>t1v1t1es. During the election time, we have a 

IJ whole .evening devoted to televis 1ng ret~rns of both local 

u and the state races. This is a sample, and it averages about 

16 

18 

I? 

:t 

... -

thirty hours a month. 

,i::· ··THE COURT: Do I assume correctly that you sell 

comm~rcial time for those programs? 

THE WITNESS: That is correct. We sell commercial 

time at the rate of $50 for nn hour• i~ program. 

BY MR. COSTELLO: 

Do you also broadcast meetlngs of the Council or 

other·governmental functions? 

A Yes, we do on a regular basis. We televise here 

-3}-:-
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11 

from the City Hall of Winchester the Council meetings. And 

2 also, if there ls a s~ecial meeting or hearing that is even-

:? tuou~, rmch aR zoning mattera, or even n dog ordinance which 

attractH locnl attention, we will televise that live from the 

:; City Council Chambers; or when the hearing is in this court, 

6 we will televise from th1.a very room. 

7 1'HE COURT: Are these programs sponsored by com-

merc1al advertising or are they carried as a public service? 

TUE WITNESS: .Both. Some are sponsored and. some 

10 are not, depending on how good we sell the program. 

JI · · THE COURT: ·You uell 1 t 1! you can, and it you 

b don't, you carry as n public service? 

13 

1•1 

THE WITNESS: That 1s correct. 

BY MR. COSTELLO: 

Q Mr. Lewie, based on your experience 1n both over-

the-air broadcasting and cable casting, wt1at iG the differenc 

in program sources between these two types of broadcasting, 

over-the-air and cable? 

A I feel they are identical.· For example, over-th<.·~ 

air.broadcasters receive some or their programming from the 

networks and the networks would be defined as: ·a program 

teed that ~erves one or two or more stations from a national, 

regional, or special network; A.BC, NOC, CBS, for example are 

-lB.::: ··- __ ·-- _ 
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I over-the-air brondcasters. CATV systems can subscribe to 

2 special networks, but there is no national network designed 

:1 to serve them. For example, they could buy a boxing match 

·I to show over their closed-c1rcu1t portion. Secondly,· over-

:; the-air broadcantera receive p:rogrnms frorn other stations. 

1i For example, at WINC we will pick up newscasts or fann newa-

i cast.tJ from a Warrenton, Virginia station where the other 

s station originates but we rebroadcast on WINC. The analogy 

10 

to the TV cnble ls that of course mnny of our programs are I 

I picked up .from over-the-air broadcasters. Thirdly, radio and
1 

11 TV, all over-the-o.lr broadcastera do local originations. · And 

in the definition of the Federal Communications Commission, 

lJ local, are those recorded on the program itself that are done 

H ·by the· local people. In the cable business, we also do local 

J~ origination that we JuGt discussed. A further program :JOUrc 

'' would be recorded programs. TV stations have a number or··· 

&i video tapcn that they do not do thcmaelveG that it plays, and 

h or course a CATV system also plays video tape , and .ma ter1al 

l' wh1cp it does not record itself.· 

Q If y~u attempted to determine how much local orlgi-

nation was done on a commercial radio &.nd TV stationj by ·.' · 

commercial over-the-nir rndio and TV stations, how woulO you 

go.about that? 
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A The way you would go about it in they way I went 

ab.:>ut it in preparotio.n for this uesclon. I went to the 

:1 Federltl Commun1.cat1ono Comm1~s1on, the Public Reference Room, 

·~ and ,looked at the license renewa~n of' all of the TV stations 

;1 .that we carry. Every three yearn .--

Ii THE COURT: (Interposine;) We carry -- you mean on 

7 Winchester station? . 

TIIB WITNESS: Wlncheater TV Cable. And every three 

:
1 years n licen1..;ce r.i.uo t file an FCC for:u for renewal of its 

10 license. This form includen the hours of local progrrumuing 

11 it does along with the total hours that it does in a composit 

1~ week;,. A composite week lo n week selected by the Commission, 

1:.1 the Federal Communicationo Comr.1ir,3ion to be representative 

H or the three yenrs of service. It is one day from each day 

1,r; of the week. And then, this infonnation is analyzed and in 

Hi the renewal it can be uced as indicntlve of what it did for 

17 the whole three years. 

1H H'f MR. COSTELLO: 

Q. How in thlo information presented to the FCC? 

A This information in presented on Section 4B of 

~' FCC Form 303. Non-commercial broadcnnter~ are presented on · 
., .. 

Section 4. FCC Form 342. Specifically, these forms which I 

have here were filed ln June and July of 1972. ·. I went to the 

-40-
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Commission and made. co pl es of the pages in each case. 

Q From their f ilc? 

From the public fil~ at the FCC. 

Q This ln1·ornatlon ia avnllnble to the public· gener-

,) ally? 

(i A That is correct. 

7 Did you prepare similar summaries of time ror your 

s stations? 

!) .A When we renew our licen~e, we must alco make a 

10 similar summary. Of course, we use a different for.n; we have 

11 Form 4A becau~rn we are not a TV station, but it· ls essentiallf 

1:! the same. J . 

1 .. . ·) 

l-1 

J!) 

THE COURT: What about the radio stationn? They 

are licensed by the FCC. ' ·'J 

THE WITNESS: We do thin name procedure at the 

rn rad!:::> stations an we do with the TV stations. 

17 BY MR. COSTEU..O: 

With regard to the atationo that you investigated, 

t!l what atat10.ns were they and why did you choose those otatlons 

:!I 

:t! 

A .The sta.tlons were WBAL TV, WSVA TV, WRC TV. 

Q Would you state where each of these are aa you go 

down through the list? 

A WBJ\L TV is in 138.ltimore, Maryland.. WSVA TV is 
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1 Ho.rriconburg, Virginia. WRC TV, Washington, D.C.; WT'l'G TV, 

.. Washington, D.C.; WMAL, Wanhington, D.C.; WBFF, .Baltimore, 

Marylnnd; WTOP, Wanhington, D.C.; HDCA TV, Waohlngton, D.C.; 

I WHAG TV, Hagerstown, Mary.lnnd.; Wl.'..'TJ\ TV, Wa5hington, D.C.; 

WVPT TV, IIarr13onburg, Virginin; and WJZ TV, Baltimore., 

(j Maryland. We ::.elected the.oe because these are the ones we 

i carry on the Winchester TV Cable Company. To be precise, 

K WVPT is a trnnnlator or WTOA ls. 

~ I Q What 16 a tranHlator? 

] ( l A A translator is a TV transmitter that retransmits 

11 100 percent of the programming of its parent station. ': : 

_I :2 Q Have you made copies or these public.documents? 

] :i A Yes, I have. 

H Have you· surnmarized the inform.ation on those docu-

1'> men to? 

]ti 

Ii 

1 ~ l 

:! 1 

4)'1 

-·' 

A Yes, I have. 

MR. COSTELLO: May it pleane the Court, at this 

time we would propone this for identification aa Exhibit 

NUJnber B. 'l'his iG an analysis made by thls witness .froin the 

files of the public record on the station which he carries. 

groundo'l 

THE COlffiT: Is there nny objection on co111petency 

MR. TRIBLE: I don't think thio w1tneas hao 
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within ten dayo. 

•) Mn. COHEN: We can't get it within ten dnys. '!he 

:! process. of the F'CC would not permit tha·t. 

·I THE COURT: I don't like to delny the decision in 

:-
1 this case that long. 

Ii MR. COHEN: I will tell you again from my own per-

1 Gonal knowledge that we cannot obtain 1 t within ten days. 

THE COURT: Thirty days? 

!l MR. COHEN: Thirty days 1o a reasonable time. 

Ji.l THE COURT: All right. It will be received as 

n Plaintiff's Exhibit Number 2 for identification. 

1:! MR. COSTELLO: Two or B? 

1" .) .THE COURT: B, thank you. And also subject to the 

11 Commissioner's objection on the grounds of relevancy. 

1:i '{Whereupon, the above-mentioned 

Hi documents were marked as Appli- · 

11 can't EXh1b1t NUmber B'tor·1den-

lH - tit1cat1on.) · 

l'.l BY MR. COSTELLO: 

Q You have a copy? 

:!! A Yes. 

Q · What doeo the compariaon of these stations which 

:ti you carry show? 
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1 A I have extrnctea here their percentage of local 

~ programming to the total hour3 of operation, and those two 

:1 figures are on this forlll. 

THE COURT: Excuse me, is the first page, it 1nn't 

numbered~ is the first page th!a witness's ana.J.ysis of the 

1i remaining pages 'l . ·. 

7 THE WITNE3S: Correct. 

H THE COURT: The first page is merely illustrative 

!I of the witness's testimony, his analysis or the rema.1111.ng 

10 pages •. All right. 

11 MR. COSTELLO: Yea, the certification would be on 

l:..> the remaining pages,. not the first page. 

l:l BY MR. CO.STELLO: 

11 

1 !i 

J(j 

17 

18 

'...'l) 

'...'1 

Q Go ahead. 

A I have the percentages o:f the local programming 

. t1me. And I then averaged the1n i'or the various ~ategoriea of 

stations. For 1nGtance, all educa.tlona.l stations that.we 

carry have 18.3 percentage o:f l.ocal programmin& in the com-

pos1te week. The corrunercial ntations we carry hAd 13.7 per-

cent of locnl programming in the composite week. The inde-

pendent stations had 8.1 percent of local programmi.o& 1n the 

composite week. Stations outside the major market had 6.7 

percent local programming in the composite week. 

-44-
DEO RE.POH flNG 

931 3434 



21 

Q What do you mean by._ each of these categories of 

3 stations? 

:l A An educational station is a non-profit station as 

.1 opposed to a comn1erclal, and this would be WETA and WVS'l'. 

:i The collUliSrcial stations would be all the balance or the 

1; stations. The independent stations would be those without 

7 network atf1l1nt1on. Thia would be such as W'l'TG and WDCA and 

K WBFF. The stations outside the major market would be thoEe 

!I not in the Washington-Baltimore Metropolitan Area. These 

111 would :t>e WSVA TV, WHAG TV, and WVPT TV. 

Jl· Q, ... What is. the the Winchester TV·Cable 

:I~ Compt,Uly, and how does this compare? 

I took the total hours in the composit.e week in the 

t.1 stations we are carrying .during that time, and I added to it 

1.> the total hours of our programming over our closed-circuit 

1G · channel, Number 6, the local origination channel; and I '. 

17 obtained that during thio week, and we programmed 1,526.4 

JH hours of TV programming. Then, d~ring that time I noticed 

l!I that we had 168 hours of' local origination, and this wou.ld be 

~0 24 hour a a day times 7 days a week. Then I determined that 

~ 1 as a percentage basis we had,ll percent of local· origination 

·THE COURT: Local origination as distinguished from 

~:i local origination from one of the other stations that you· 
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carry, th1$ io local origination in Winchester? 

THE WITNESS: That is correct, as opposed to 

:) pick·i.n.g up one or the other rad~o or TV stations. 

THE COURT: Does that include the channel that 

transmits the time and temperature? 

Ii THE WITNESS: Yes, the 168 hours would include the 

7 time and temperature channel. 

BY MR. COST.ELLO: 

Q Based on your knowledge of over-the-air transmis-

I 0 s1ons.and CATV transmissions, how to these two methods of 

II trans~1ss1on compare with regard to the method of receiving 

program sourceo? .·· 

' 
.. .. A.· They are very similar. OVer~the-air broadcasters 

1 ~ receive their programming, one, by coaxial cable that is 

I~ o~ned by the radio station or by AT&T. 

l!i THE COURT: Isn't th1s pretty well covered in the 
,·,.·• ... ·1 

17 Stipulation? 

1~ MR. COHEN: It is touched upon, but I don't think 

1 ~ ) it 1s developed. 

MR. COSTELLO: I think it is offered with regard to 

~1 what this system does, but with regard to the comparison : 

between that and over-the-a1r,.1t is not .tn one place nnd 
I 

that 1s what this ia tor, it it please the Court. J 
--- - .. - -- -------- --·----------46-
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J. THE COURT: All right. 

BY MR. COSTELLO: 

Q All right. Go ahead. 

.l A CATV system has the same way or receiving program 

,) sources through coaxial. cable; and for instance, the Jerrer-

1; son Cable in Charlottesville, and one or the stations, WVIR 

7 TV, is by coaxial cable but the head-in being the beginning 

K place or the cable system, and that is on the same location 

:1 as the transmitter of the TV station; so, instead ot picking 

10 up a signal over the air, it is cabled. from the transmitter 

11 building over to·the TV station to the cable system. The 

I~ second say or receiving progrt.UDs wouldbe over the,air. ·The 

I .. ·I 
TV station actually receives ita programming on an antenna 

11 like we use, and some stations, particularly the networks; 

1.-, reed that way. These would be ones· like WSVA in Harrison-

I<i burg, and they get their AOO and N.00, and they get much or 

17 their programming from over the air by.antenna. The third 

l~ way is microwave systems. The TV stations use microwave 

I'. 1 owned by themselves or AT&T to 'bring in the program sources. 

:'.1 

•)•l 

~-· 

•)'' 
~·I 

THE COURT: Well now, when a network station picks 

up a station from the network, they either have to pay tor , . 

it or the network pays them tor carrying it, one way or the 

other I assume. 
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THE WITNESS: Correct. 

•) THE COURT: Now, when a cable TV station picks up 

:: a commercial broadcast over the air or by coaxial cable, do 

they have to pay the network for picking up the station or 

.. does the network pay them for carrying it? 

,; THE WITNESS: Neither 1o the case. But when you 

1 have a cable system that uzes microwave to bring 1n its.pro-
·. ~· 

.--: gremm1ng, there is a whole set of FCC Rules called CARS, 

~' which stands ror Communication Antenna and Relay Stations 

1n in which the TV signal lo microwaved into the system. Then 

11 also, the US Mail is used to deliver programs; and of course, 

1~ we as· a cable company receive some programs by mail,, these 

1 ·: are 1nailed to us and we show them. 

11 

Q 

A 

BY MR. COSTELLO: 
. t 

With regard to CARS, what is CARS? 

I have here in front of me the FCC Rules which 

11 gives the definition or that. ·May I read this? 

Where does that come from? 

1'.l .A . I made a copy from the rule book which I personally 

:.'11 have. 

~1 This is a rule book. or the FCC which you are requ1r d 

•)•l to follow? 

A That is correct. 
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1 MR. TIUBLE: No objection. 

THE WITNESS: It ::.aya, stcable TV relay station is 

:; a fixed or mobile station used ror transmission of TV nnd 

1 related aud1o·~s1gnals, signals of standard and FM broadcast 

,) ·.stations, signals or instructional TV fixed stations,, arid 

ti cablecasting from the point of reception to a terminal point 

1 where the signals are transmitted to the public by cable." 

~ am familiar here :1.n Virginia with a 4-hop CARS system that 

:1 taken two of the signals rrom the Washington, D.C. etations 

ll 

I :2 

down to the Hampton Road area. 

BY MR. COSTELLO: 

Q What nre the stations involved 

I 

and the locations J 
1:: those? 

H A In this ca5e, the Hampton Cable Company and W'ITG 

i:-, out of Washi.ngton, and W:OOA TV out of Washington to show to 

lli its subscribero in Newp~rt News, and they pick the signals 

t 1 up at Caret, Virginia and net ue.l ly demodulate them; that . is, · 

l~ bring them down to v1d1o and. audio level and microwave them 

1: 1 to King William.,, Virginia. Then they are microwaved to Good 

:.:ti Hope, Virginia., then 1nicrowaved to Williamsburg, Virginia, 

:21 and on to Newport News, Virginia where they are then inserted 

:2:2 in this cable system. CARS being the type of station used 

:.2: for microwaving CATV programming. 
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., .. 
·I 

(Whereupon, there wac o. d1scuas1on off the record .. ) 

MR. COSTELLO: On the record. 

Il'f MR. COSTELLO: 

Let me ank you, Mr. Lewis, is this a schematic 

:> prenentation of thia CARS system you described? 

Ii A This is .a portion of .the application to the FCC· 

1 conce~ning the CARS system. 

This does show the transilliss1on circuit? 

~ ) A From Caret, Virginia to Newport News. 

10 Q As you described it? 

11 This shows the tower at each location. :. 

]~ MR. COSTELLO: We would propose at this time to 

I .. . , offer. this in identification as Exhibit Number c. 

THE COURT: This is illustrative of the witness's 

is testimony, and this contains two pages. And. this is marked 

1<i Exhibit 2 and Exhibit 3 which 1s typed in, but both pages 

11 are stapled together and will be marked as our Exhibit Number 

1s c. This would be illustrative of what the witness testified 

]~I to• 

;:11 MR. COHENi This port marked as Exhibit l is not 

'.21 a part ot it. 

., .. 
-·' 

THE COURT: No. 

MR. COS'l'ELLO: Only the two diagrams • 
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(h1iereupon, the previously men-

tioned document was marked as 

Applicant's Exhibit Number C for 

·I identification.) 

THL COURT: Do I assume correctly 1.f the network 

(i feeds a program to an affiliate station~ that if the affiliat 

7 station carries the network commercials, the network probably 

payn ·the station to carry, pays them to carry the program? 

THE WITNESS: It depends on the arrangement that 

10 station has with the network. In many cases yes, but not in 

11 all cases. Some stations are bonus stations and they are not 

I :2 

I .• " 

11 

1;; 

1 j 

lS 

1 ~ I 

~1 

paid anything for carrying the network but must still carry 

the commerc1alo. 

THE COURT: If the station puto in their own com-

mercials during the program, then I assume it is part of the 

contractual relationship in which there in consideration from 

the station to the network for furnishing them w1th the pro-

gram. 

THE WITNESS: . Nonnally the wny ·that works is that 

the station does not pay the network for.that programming, 

but in return carries the network programming and the network 

commercials. 

THE COURT: In a cable TV company, does the cable 
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TV company -· - say the station in Norfolk, if 1 t 1a picking up 

through thi!:: relay system progremo out of Waahington, they 

have to transmit those programo, I assume, exactly; and do 

they make t.rny financial arrangement wlth respect to payment 

" for ca.rryine the 3tat1on or carrying the program? One way or 

1; the other, don't they? 

THE WITNESS: That in c::>rrect. 

·" TIIB COURT: And what is to prevent the cable TV 1 

" compariy in Norfolk from cutting out the CB3, <>r llOO cornmercialt 

111 and putting in their own? 

JI THE WI'TNESS: FCC Rules preclude that. 

I~ .THE COURT: They have to carry it exactly as it is 

1
., .. tran:::mltted by the or1g1nnt1ng station? 

1 I THE WITNESS: Yes,, but they don't have to ca.rcy 

1.1 every progrum. They can choose the programs they w1nh. 

1:4 

l'.l 

~I 

THE COUHT: If the station in Norfolk picks up a 

progrn:n from WRC in Washington, is it unheard of 1n the indus 

try for them to make n contractual relationship with that 

station to cut out their cozm:nercials and put in their own 

commercials? 

THE WITNESS: I don 1 t think ·there la any station 

that does that. 

THE COURT: Would it be contrary to FCC Regulations 
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I to do it? 

THE WITNESS: Yes. 

:_l THE COURT: Go a.head.· 

·1 BY MR. COGTELLo: 

Q All riBht. You have computed a comparinon of the 

(i method o-r receivlnB these program sources'/ 

7 A Yen, I hnve. 

Q Baned on your knowledge or over-the-air trnn.:::m1ss1o 

!l and- cable tram;mianlonJ can you compare the processing of 

rn these received signal:1 by each of these methods? 

11 . A Both the over-the-air broadcaster and the cable 

l~ operator, wrien they receive these progro.m signals they proces 

] 
•I 
·) them• This means to shape the wave form or amplitude or 

11 frequency to enhance the picture or malte the picture more 

J::; de::iirable. At the Cable Company we do this. We bring in, 

lli for instance, in our head--in equipment, we take the RF, radio 

Li frequency, on channel information and we take it down to an 

1~ intermediate frequency and then we automa tica.lly control the 

1 ~ 1 gain of both the audio and video level and then we step 1 t 

:..>t1 back up to RF before we transmit it through our cable. We 

~1 also lllter the frequency to ahow on our channels. That is, 

:.!:.! we r;wi t.ch UHF frequency to VHF frequency. UHF is Ultra High 

:_>:; Frequency chnnnela, lli and above; and VHF nre Very High 
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l , Frequency chnnnels, 2 to 1). We switch all our UHF frequen-

·I 

fi 

cies to VHF frequency; and further, we switch the various 

VHF frequencien as part of our procesning of these signals. 

THE COURT: You are talking about Winchester Cable 

'l'V? 

THE WITNESS: 

Winchester Cable. 

I ar.i~ both in general and spec1f1call 

I 

THE COURT: I don't follow the change ot' the fre-

~' quencies. You tranaral t the progrnm over coble? 

fll THE WITNESS: That is correct. 

] 1 THE COURT: Now, are the transmi~s1on frequencies 

I" relevant to transmission over cable? 

1 .. •I 

11 

J!i 

17 

lS 

I ~ I 

~'.1 l 

~I 

,),) 

•)'' 

··-·l 

THE WITNESS: Yes, very much so because when we 

attach to the back of' a TV ~et, it hns to c::>me in in a fre-

quency that the TV .set can receive. 

THE COUHT: I sec. 

IN MR. COSTELLO: 

You convert to the same .frequency that would be 
' 

recel:ved by that TV Get over the air? 

A. We convert for many rensom~. One ren:.;on we convert 

ls that our cable is not capable 0f transmi ttlng Ule UHF 

frequ;ency. We nlwnys convert UHF to VHF frequencies. There 

are other reasons that we convert too. 
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THE COURT: It is not like, say thirteen telephone 

.. lines running. in the set? 

" .. 

.l 

Ii 

THE WITNESS: No. One coaxial cable carries all 

theae frequencies. 

BY MR. COSTELLO: 

Q Tuised on your experience in over the air and cable 

,, .transmissions, can you compare the method or switching sig-

~ nals? 

'.I A Yes, and of course ln over-the·-air broadcasting, 

lo we collect from one of many sources and switch the program 

11 to one output in the TV itself• one chahnel.. In CATV, we 

u select from many ,program sources and switch to t~elve outputs 

I
., 
.) that is twelve. channels. Now, in the industry, there·are 

H some people who have twenty channels, but we just don't have 

1:-1 

.11) 

11 

J.,') 

:~ l) 

the channel capacity of that system. I mentioned earlier 

the switching we do, and we also do switching for non-dupl1-

cation protection •. This is required by the FCC Coauniasion,. 

and we also do switching to help the public school system. 

For instance, we pick up more than one educational station·· 

and we will sw1tch .stations depending on what the public 

schools want in their classrooms. Most of' the switching we 

do in set up on an automatic clock. 

THE COURT: Ooes your f ranchine agreement require 
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1 you to do that without charge to the public ochool system, or 

2 do they have to pay you for it? 

THE WIT?IBSS: 
i 

The franchise agreement only requires\ 
! 

·~ that we provide services to the public school system. We 

;i have elected on our own to be as cooperative an possible to 

r; provide the public school syatem with the programs they want. 

7 THE COURT: Do they pay you for it? 

THE WITNESS: No. 

!I '11HE COURT: They do not'? 

THE WITNESS: The only thing they pay us-ror is 

11 the maintenance of the distribution system w1 thin .. the school 

1~ i tselr. We provide the first cable free to the school,· but 

i:i we use an amplifier and there is a cable complex within' the 

H school distributing the sign~l to each room. They pay us a· 

1:; maintainance fee for maintaining that distribution system 

JG in the school. 

17 · THE COURT: How does that compare when you hook up 

18 your system to a· motel or hotel'? 

l!I 

~1 

THE WITNESS: This la different. There 1a a nom1-

nal charge t0 the school, and a hotel or m~tel would be 

charged another ro.te. 

THE COURT: · The same set-up but a d1.fferent rate? 

THE WITNESS: That ls correct. 
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BY MR .. CO~TELLO: 

With regard to the clock that you were describing, 

:1 what other purponen would y:>u nwi tch f-::>r? 

.1 A Well, the primary objective of the cloclt is for 

.) non-duplication protection. This L~ required by FCC so if 

1i · two nta.tion.c have the same proera;a and one is a local station 

' ln their definition, we must delete the program on the dis-

s ta.lit signal. And specifically in our cane, when WHAG has an 

!I NOC program that WRC has, we must delete WRC-HDC progrwru::i1ng. 

Ill We do this on a clock, and we are uwltching on a minute-by-

1l minute banla seven do.yr: a week it ls a complicated .. cloclt. 

I " '-' That is the only practical way of coping with the problem. 

1:1 This la called non-duplication protection. Actually, there 

I l can be two wnyG. One way 1B that Channel 4, the WRC channel 

I:> would go blank. The other way, we move WHAG to Channel 4 1 s 

lti channel so that WHAG, during that period of non-duplication 

17 protection, is on two channels, 1 ts own and WRC. 

Q Then all of the non-duplication rules are really 

1:1 directed. onto the control of rebroadcasting over more than 

:.!ll one channel? 

~I A I'm not sure I wideratand that queation.; 

Q The non-duplication., why would duplication exist 

ln more than one channel? 
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A The duplication exists in more than one channel 

becnune we nre receiving Gevcral ntatlona who have the r:;rune 

prog?"*1mming. 

Q Where would they be getting the same programming? 

A Primarily from one of the networks. 

The stations 'to whom you provide the protection 

then nre really rebroadcasting at that time. 

A All the stations a.re rebroadcanting the same pro-

gram, but we nrc not al,lowcd to carry all those programs on 

our cystem. 

Q 'I'hen the non-duplication rule is addressed to con-

trol of rebroadcasting by ::;cveral stations simultaneously? 

A I think you ~ould any that. 

Q How do y:Ju know the non-duplication rule appl1ea 

to you? 

A Very £peclfically, the station in question has 

demaudcd . , . 

1Q Which one? 

A WHAO 'l"'V de::l.ll.ncled we abide by them, and we filed a 

petit1on for waiver before tho FCC. This wan rejected, the 

petl t_lon for Waiver, and WC took that petition to the Fourth 

Circu:l t Court of Appeals. The Cornmlsoion decision was over-

turned. We lo::;t in the Fourth Circuit Court of Appeals. And 
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then we applled to the !3upreme Court ot" the United States 

2 and were not grnnted a wniver, so we nre quite a.ware of this 

~ because of th~ ott~rneys fees we paid. 

1 

" 

7 

MR. COSTELLO: F:Jr the record I want to point out· · 

we were not the attorneys lnvolved ln that 11:t,1gation anyway. 

BY MR. COSTELLO: 

Q With reeard to your experience in over the air and 

s cablecast1ne, cn.n you c::nnpare the method of generation of 

!°I .radio frequency output'? 

JO A Functionally they are 1denttcal. And in a TV 

.11. station, the video and audio fro:n any source nre fed in the 

1:! tran~m1tter and· that generates a standnrd side band signal. 

n !n CATv, we tnke the audio and video 11nd feed it.in a. modu-

.11 lator and thia genernten n nt:indard·r:i1de band signal nnd the 

J;, only exception on CATV, in some channels we might not have 

rn the audio and the video might be started at IF and go up.to 

.1i the :=:!de.band stgnal. However, the proceos is identical. 

18 How does the transmission or the RF output compare? 

l!l A The output of a brondcnst ·over·· the-~n.1r transrn1 tter 

:?O feeds .t.he coaxial cnble. That coaxial cable 1c under the 

:?I tower and 1 t 's fed with an antenna 1.rnd thin then, the radio 

frequency electromagnetic waves are then dissipated in the 

~:1 air from the antenna. In CATV, the modulator or head-in is 
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1 fed into tlie coaxial cable. EXcept that the coaxial cable. 

2 does not feed the antenna, it i~ just longer, and 1t eoes 

:~ 4own every str'cet 111 tho co;~;,unity, and. the n1gnal is ampli-

t ried per1oulcally ;·,!.th amplifiers. Now, there is an alternat~ 

means of d.1:.>tributlng CATV and that ls, ns I mentioned . 

Ii earlier, the CAH syotem. You can, from your head-in go 

microwave to a subhead-in and then cable, which of course is 

your CAR system. 

~ I Q Are there tii .• en when WINC and. your ntation. are 

10 broadcll&ting 31multancously? 

11 Ye:.:;. 

Tllt.<; COURT: vnu:.t i:.:; WINC'l 

1
., ., THE WITNESS: ThD.t ia u radio station in Winchester 

11 that we operate. 

J'.i 

1 ti 

17 

I ~ l 

~l) 

~1 

.,., 

'l'HE COURT: Do you mean broadcast simultaneously 

from the so.me facility? And they're both on the air at the 

s ru.:ic tlmo '? 

MR. COSTELLO: Yes, from the nrune equipment, yes. 

THE COURT: I ~ee. 

THE Wl'l'NESS: There are times when th~ progrruumlng 

ls idcnticnl on t'/INC nnd within the TV cable. For ins ta~ce, 

originally t.tie City Cow1cil meetings were carried on both 

WINC and the TV cable; and obviously cutting out the video 
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portion on WINC. The Coaches Corner program I referred to, 

the first fifteen minutes of it in on WINC and the TV cable. 

:1 
Then we go to our individual users and pipe in the intorma-

I 
This is\ 

I 

tion which is only on the TV cable. All of the election 

:; returns are aimultaneouoly on WINC and the TV cable. 

(i either from the cable studios, which wo have done before, or \ 

-
' 

from WINC's studio, or from a remote point such as the George 

Washington Hotel which many times is a Campaign Headquarters 

! l for the candidate; and we take it live from there on both 

1 () cable. and radio so we can talk to the candidate. 

11 BY MR. COSTELLO: 

How do you combine the audio and video in those 

·1" ·• simultaneous broadcasts? 

1 I A We do --

1 ~. 
THE COURTS (Interposing) The engineering or it? 

11 i BY MR. COSTELLO: 

Ji Q Yes. 

1.4 A 
We do it different wayn. When we are broadcasting 

I!' live from WINC location, we are starting with a WINC micro-

:.iii phone and going througll WINC audio switching equipment. And 

:~1 then, WINC provides audio to the TV on a straight line which 

is originated at the TV Cable Company. The way we do 1t is 

~:1 that the TV Cable Company's microphone and audio switching 
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equipment hw1dle the audio, and these are interchangeable 

with WINC. And WINC feeds over the TV cable. That is we 

have·a tap on the radio ~tat1on line, and we just take the 

audio off Channel 6 and feed it into the WINC switching 

equipment. 

Q What portion of your equipment in your cable opera-

tion is identical to the equipment used by WI.NC? 

A Well, the antenna we have at WINC picks up other 

stations fed from other radi~ stations, and this is identical 

to the antenna we have at the TV Cable Company in many 

respects •. Obviously, the down leads from the antenna are 

the same as the down leads we have at the TV Cable Compacy 

antenna. nte tower at WINC and the TV Cable Company that 

hold these antennas are the same. 

. THE COUR'I': Are you indicating the same p!,;>c.e of 

equipment.might be used for the.radio station broadcaa~ 

and the cable TV tranamission? 

MR. COSTELLO:. Yes, and in two categories. One is 

identical equipment, and we want to talk here about identical 

equipment and similar or functionally similar. 

THE COURT: You are not referring to identical but 

the same equipment •. One piece of equipment, not two.pieces 

of equipment'/ 
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1 MR. COSTELLO: It may be two pieces of equipment 

2 that are exactly alike. 

:t THE COURT: Now, is he referring to one piece of 

·I equipment that he uses for both the radio station and the 

: 1 cable TV trannm1ss1on? 

(i BY MR. COSTEU.01 

You were referring to identical equipment, and 

would you indicate whether this is the same piece of equip-

!l ment used for both, or whether they are identical pieces but 

]0 two different pieces that are used in each of these? 

11 A Those items I just mentioned, I was specifically 

1:2 ref'erring to two ·separate pieces. One piece is at the Cable 

1
., ... Company and one piece at WINC, but the pieces could be inter-

changed. 

] !i THE COURT: Wel1, you have somebody covering a 

J(i public hearing and there is a microphone and that microphone 

17 .·THE WITNESS: Feeds both. One microphone reeds 

1s both the cable and the radio. 

l!l 

~1 

THE COURT: One piece of equ!pment for both pur-

poses. 

THE WITNESS: Correct. ' ~ 

THE COURT: It that is the case, Mr. Trible, and 

it is used for both tax exempt and non-tax exempt purposes, 
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is the procedure .to prorate it? 
I 

·MR. TRIBLE: Well, in this case, Your Honor, it 
I 

I 
I 

:l would depend on who purchased that piece or equipment. 1r·1t: 
! 
I 

.1 was purehased and used by WINC Radio Broadcasting ~tat1on in 

.• broadcasting, then 1 t would be exempt. Bl.It i.f' 1 t was ptir-

Ii chased by the TV Cable Company, not intended for broadcasting~ 

it would not be exempt. I 

. THE COURT: This does not· relate to whose business 

!l it 1a, but whnt 1t ia used ror'l · 

JI) MR. TRIBLE; Well, as to the equipment used by 

.t 1 commercial radio and TV companiespur position is 

1 :2 . THE COURT: ( Inte.rposing) I:f it is bought by the 

1
,, .. broadcasting station, it is exempt; but if bought by the 

H Cable TV Company, it is not exempt even though they let the 

radio station uoe it ninety percent of the time? 

l ti MR. TRIBLE: Well, if they bought it to lease to 

.t• the radio sto.t1on, they could be exempt and there would be 

1.~ no ta.X from the lease proceeds because the radio station wo~ 

1!1 be exempt. nut if it wa.s bought for their own use, and they 

~0 juot occnaionall..Y let the radio broadcasting station use it, 

~' they would not be able to claim the benefits of the exemption 

~~ ·tor the broadcasting. If they both use the s8llle microphone 

:2:t and say he uoes yours, he would have the use of the microphon 
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but he couldn't claim the exemption been.use he used it. 

'l'HE COURT: It somebody owns a rent-a-microphone 

company, where he is not engaged 1.n broadcasting, but in· the 

·I business of renting microphones to companies -:.. he is not 

broadca.1ting, that would not exempt h.1m, would 1t? 

Ii MR. TRIBLE: It would not, because it was purchasedj 

1 for lease and this is normally taxable. 

8 THE COURT: Is a lease taxable or not taxable? 

MR. TRIBLE: It depends on the lessee. 

]() THE COURT: Now, do I understand correctly that the 

n radio station io WINC? 

MR. ·TRIBLE: . Correct. And the Cabl.e TV Company is 

1:i .a separate corporation owned by the same parent company. 

JI 

l!'i 

] Ii 

l I 

]!I 

:!1 

THE WITNESS I Correct •. 

BY MR. COSTELLO: 

Q Mr. Lewis, would you describe other identical · 

equipment? 

A All of our audio· equipment ia identical.'. ·That is, 
I 

the microphonef:l we use here at the Council Chambers ....... And the 

TV Cable Company, I think, bought twelve microphones so all 

the Council rtembers could use the microphones for Council 

Conference. Of course WINC could borrow microphones from uo 

and do somet11~1e. They are interchangeable. The 1n1crophone 
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3 

,l 

7 

10 

cable, the switches, some equipment ca.me from WINC, but they 

are used both together and interchangenble. Our audio lir.tl- I 
I 

ter device that controls the level or the audio automat1ca1ly\ 

are the oame equipment. They are the same as the Cable I 

Co.r.!pany and a.t WINC. Of' course, the speakers for monitoring \ 
I 

are identical and the cartridges, the audio cartridges we usef 

to play our commercinla are actually WINC's ro.r the most partf 

Although sometime~ we buy our own and sorn.etimeo we use theirs 

We do interchange them a great deal. Our tape recorders, bot 

reel-to-reel and cartridge are interchangeable with WINC 

11 · equipr:ient. And of course many tlmei:: we record commercials on 

i2 WINC equipment and play back on the TV Cable equ1.pment. . We 

n do.n 1 t ha.ve MY video thing in comm.on, because that is for the 

11 TV station and WINC, everything there is audio. 

]!i Q What portion of your equipment would be identical 

1i; and interchangeable if this were an over-the-a.1r TV station 

n broadcasting froL'l WinchesterT 

A ·All the audio equipment, tho lights, TV cameras~. 

l!J cables, then the 1nd1v1dual nw1 tchine; and genernt1ng equlpmen ., 

w nnd tt1en the processing, the nmplifiera, the preliminary 

21 towers used ~or video would be identical. The tape recorders 

~~ the video tape recorders nnd the f1L11 chain. We have a film 

~:1 projector that feeds into a. co.mera, the film chain, and these 
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items we woul.<1 have to aenerata the video picture, and we 

q would hove, 1r·1-t '~ere, a TV statiort. 

;3 With regard to the interchangeable 1tema with WIBC,, 

1 you in '·ract do exchange that equipment back and forth?· 

A Yes, both exchange back and forth or use simul-

r; taneously on both cable and WINC. 

THE COURT: Do you keep records with respect to · 

s that or not? 

!) THE WITNESS: No, we are f!Omewhat informal when it 

10 comes to doing that. 

1 l ·BY MR. COSTEIJ..O: 

Q &i.sed on your experience in over the air and cable 

] ... . , trans:nission, can you compare the modulation of the radio 

] ·1 frequency as it enters the home? 

] :; A Yes. ThitJ ,.,ould be the final instep. 

Q What do you meun by modulation? 

] -
. ' A Modulation in putting the audio and video 1ntell1-

lH gene~ or information· on the radio frequency, that is ta.lting 

1~1 the video nlgna.l that we ur.:e nnd put on Channel 6. 

~1 

... , 

.,., -·· 

THE COURT: I can't resist making the rer!lll.rk that 

in all of the thlngo that come over the radio couJ.d not be 

cla~sificd us intelligence . 

THE WITNESS: The modulated 51gn&l is received over 
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tho ni.r by the hoiae TV antenna, ol ther on the r~or or re.bbl t 

" ears on the :,iet; or in the radio, 1 t might be the antenna. 

:1 bu1.lt inoide the set. It coraeg to the i.;et ·by coaxial cable 

.~ or rooftop .nntenna, so::nctiraes going through a prear.ipl1f1er; 

:. and Lr he wa.nted to get both the signals, he would need more 

1i than one· set. The cable signal comes from the cable in from 

-; the street to a house drop, and the cable might look like the 

~ co.ble used to provide telephone service. It is attached to 

!1 the back of the ::ct instead of the antenna. The signal 

10 transmitted to the set is 1nd1stingu1shable. from the aignal 

11 from the antenna. 

1~ BY MR. C03TELLOi 

1 .• . •) Q What are iiatelli tes? 

] ·1 A Satellites a.re a type of TV broadcasting station 

J:, that are used to extend the coverage of a station •.. There is 1 

J(i no neparate set of rules that g'.Jven1 them under the FCC Law. 

11 A person applies for a satelli.te station just aa he. would· 

l·" apply fo.r n regular TV station. The satellite otation, how-

l'. 1 ever, rebrotulcaBto the parent station. However, it ls oomc-

~u what like CA'l'V system in that it also ndds some local progra."!l 

~1 ming of its m1n. For example, when I wn.s at the Co1:1m1Bsion, 

•J•) 

,,.., 
~" 

I looked nt one, WSYE TV in Elmira, Ne,.., Yorlt. Thls is a 

cntcllltc for WSYR in Syru.cu!.>e, New York, and in that car.1e 
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1 WSYE provided ju:Jt a little over five houru of local program-

2 ming fn the composite wcelt, and the balance of it wa::J pro-

a graillliling picltcd up .from WSYR, the parerit TV station. So 

4 moot of its programming is retransmitting that which the 

r1 parent station ha.a. The satellite stations are more prom1-

n nent in the Midwest where the population 1a· very uparce. 

1 There are none in the State of Virginia. 

Q I believe you testified previously, did you not, 

!I tha.t tran~lntore aro stations rcbroadca:Jting 100 percent of 

10 the signa.lt; of another station? And how many such tra.nsla-

11 torn a.re there in the State of' Virginia?· 

] '...! .A There are, according to the TV' Fact Book, which is 

1:1 a reference. s':>urce pub11ched by the TV Digest, there are 

H cu.rrent.ly in Virginia twenty-nine translators and one con-

Vi struetion permit pending. That is, permission has been given' 

JG but the translator has not been built. I k.nOW fro:a personal 

] -. I knowledge that there ia at leaot one mo.re pending construe-

rn tion permit in Shenandoah County. I have the definition of 

1!1 a trunalator. 

:!O 

:!I A 

Q 

A 

Where is thin definition from? 

l"ro:n the FCC Rules. 

What is that definition? 

This is Subpart G of Purt 74# and a TV broadcasting 
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1 translator station 1.G v. station 1n broudcai:;tJ..ng se.rvice 

2 operated for tlle pW-.t,)OSt: of retrarrnmitt1ng the signals of a 

3 TV broadcasting .::; tation or relay ~tation by means of direct 

-i .frequency conver::Jlon and. ~pl1!1catlon of the incoming 

;1 zigrw.is without s!gni.fica.ntly altering the incoming signal 

ti other than frequency and amplitude. This ls for the purpose 

i of providing TV reception to the general public. 

Q \•n1at happens in a cnble syatem if there is a break 

in th(! t.>hielding 01' the syr;tem? 

10 A If there is a break 1n the shielding or if there 

n ls a loose connector, the radio :frequency inside the cable 

1:.l will escape nnd will go through the air like a signal from a 

1:.1 ·TV. ctation. :Jo that posslbly that persons wlth home antennae 

14 would receive that cable p1·ogrwm:1ing on hln home antenna. 

I~ With regard to loco.l origination, are there any 

Hi regulations of tbe Coru..-aonweulth of v11·ginia now in effect 

1; which would require this type of or1ginat1on'1 

18 A Yc.r;;. In addition to the Federal. Communications· 

J:) Co~11ua::;ion Uegu.l.ations i·equ11·1ng local origination, the 

~o Virginia Public Tel.e-Cow.:lUnico.tions council in its ruaater 

~ 1 state plan has cert&i.n i·cquireme11ts for local origination. 

~:l A 

What arc thone? 

Could I rend from this master plan'? 
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1 Q . What are you reading from? 

A This would be Chapter 3, Policy Relating t:.> Certain 

.. Minimum Standard for CATV Systems, from the master state 

i plan for Public Tele-CommWl1cat1ons, Part l, Virginia Public 

·' Tele-Conununications Council, Com:nonwealth of' Virginia, 

ti adopted October 2, 1973· 

j Q Have they been adopted by this Commission? 

A Yes, they have. 

(Whereupon, there was a discussion off the record.) 

THE COURT: On the record. That is in the Code 

ll Section. The Court would take judicial notice or that. 

1:2 MR. COSTELLO: We would propose we substitute a 

1:1 photocopy o! these policies as an exhibit. 

H THE COURT: That would be part of .the record then. 

JG Have you about concluded? I want to recess ror a few 

]() minutes. 

JI MR. COSTELLO: Maybe two minutes more of question-

1s ing here. I would propose this be o£fered as Exhibit Number 

1!1 

:_:11 

~! 1 

<l• I 

i)•I -·· 

D, the photocopy .or the regulation. 

THE COURT: This is a copy of the regulation. 

MR. COSTELLO: Adopted October, 1973· 

THE COURT: By the Tele-Communications Council on 

October the 2nd, 1973, Pages 51, ?2, and 53, and these are 
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1 all relevant parts of it. 

•) 

" 

" t) 

.\ 

fi 

7 

8 

!) 

10 

11 

l!i 

] (j 

li 

lH 

1!1 

:21 

Q 

MR. COSTELLO: Yes. 

(\~hereupon, the previously men-

BY MR. COSTELLO: 

t1oned docwnent was marked as 

Applicant's Exhibit Number D 

for identification.) 

With regard to the imposition of tax on the 

Winchester TV Cable 1 Mr.·. Lewis, at what point did you first 

become aware that the Commissioner made the assertion ot the 

applicability o! the tax? 

A They sent out an auditor and audited our books, and 

so informed us. 

Q Prior to that time, did you have knowledge of any 

similar assessment anywhere else in the Commonwealth? 

No. 

Q You would have had knowledge? 

A I probably would have because anyone in the Trade 

Association would have alerted us, I am sure; and I was an 

orf1cer of the Trade Association. I would have found out 

about it. 

A 

What is this association? 

The Virginia Cable TV Association. 
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THE COURT: Well, that is a matter probably of 

hearsay, but 1 t is conceded no administ.rative practice ho.d 

been established when this suit was filed~ 

·I MR. TRIBLE: The Sales Tax was September, 1966, and 

·' they ~aid this was in 1969. I don't think he testified as to 

ri the date lri 1969. 
-
' THE COURT: The Commissioner :ts.not'rortlfled by 

long standing administrative practice in this case. 

MR. TRim..E: No, not over these :nany years, but 

111 the' Commissioner has never tak~n the position that these 

] I cable TV companies were exempt. 

l~ THE COURT: I understand that. 

l •) 
·• MR. COSTELLO: We are contesting from the moment 

ll 1 t was conce1 ved by their client or by any member of the 

l II 

.17 

.IS 

l'.1 

:!I 

Asnociatlon that the tax was imposed. I believe that 1s all 

the questions I have of this witness. 
: ... 

CROSS EXAMINATION 

BY MR. TRIBLE: . 

·Q Mr. Lewis, you hnve·test1f1ed that the Winchester 

TV Cable Company operates in a composite.week 168 hours of. 

programming, and that is of course the maximum number of 
.. · . .. : 

hours in any week. How much of that programming 1a active 
. i 

type programming existing which from a picture of a clock or 
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a the:nnometer or something or that nort? 

A 
You could say nuto:nated verfius nonautomated. 

Q Fine • 

A 
On the average, our nonautomated program is 30 

50 

;, . hours. a month. 

Ii 

11 

Q 

A 

Fifteen hours or the 168, that wou.ld be 

(Interposing) Not fifteen, thirty, and divide that 

by rour and a third, and that would give: you the average. 

So that ~ould be seven and a half hours out of 168? 

A It can vary from week to week. 

The average is seven and a half hours out or a 

1~ total or 168? 

1:1 A Correct. 

And the balance would be the clock for the time or 

1~ temperature or barometer? · 

11 

l ;-; 

•)·) 

A· 
On the individual. use on the audio portion, there 

1s music that we provide from the tape recorders, but the 

video 1s automated; and from the tape recorder or cartridges 

ror commercials. 

Q 
All right. You testified that in your analysis of 

the broadcasting stations, radio and TV broadcasting stationo 

this indicated that they are somewhere between 13 and 18 per-

cent of original programming per week. This is compared to 

·····t·-·--· ·-·-·-· ,___ ............... -----···· - ----·-
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1 your 11 percent. Now. how much of that thirteen to eighteen 

. 2 would be the automated type programming such as a picture of 

J the clock? 

·l First of all, it goes down to 1.9, that is the 

:i lowest station. And some would be automated programming in 

(j 

i 

s 

JO 

11 

l:J 

.H 

lli 

17 

Hi 

!!I 

~I 

•)'' _.\ 

the sense that we have the temperature clock. 

Q So then, the true comparison between what the 

radio and TV broadcasting stations in your analysis do and 

what your stations do, would lead one to the conclusion.that 

you do only a mnall percentage of the nonautomated program-

ming, that they do. · In other words, your percentage on your I 

per week is considerably smaller than their percentage? \ 

A If you change the term to working, it would be, year 
Q I don't understand your answer. 

MR. COSTELLO: I would interpose an objection, and \ 

ask him to restate the question so I can understand it. 

Bf MR. TRIBLE: 

Q Well, I'm trying to work the percentages that he 

has apparently derived from his analysis, and he has broken 

it down in percentage or the local programming in the com-

pos1te week for the radio and TV broadcasting stations, and 

he compared that with the Winchester Cable TV Company. Look.-

ing at the summary, one would assume that Winchester Cable 
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haa 11 percent or origin.al programa and that the others vary 

from 1.9 to 26.2 percent. But we are not talk.lne; nb~ut the 

:; same type of programming, so the percentages are not of the 

·l same thing, are they? In other words, their programming is 

:1 all what you call nonautoroated. 

ti A To the extent we have both automated and nonauto-, 

-
' 

mated programming, the two figures are not comparable. But 

whether this is an important distinction, I do not k.now. 

Q Is Winchester TV Cable licensed as a broadcaster by 

w the FCC'? 

J I A The Company does not have a license as such. 

I~ 
MR. COSTELLO: I would object to that question 

n unless he '"ays broadcaster in what sense. 

1 I IlY MR. TRIBLE: 

Q You do not have a call sign, do you? A call sign 

Iii like WINC? 

]'/ A We do not have a call sign assigned by the FCC. 

.Q Well, do you have a broadcasting license of any 

I!' kind from the FCC? 

A We do not have any license. They have a cert1f1-

~I cate of compliance,, it is not called a license. We might be 

~J working with a sematic distinction with the certificate of 

:~: 1 compliance and a broadcasting license. 
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1 Q r...i"hat are the sirn1lar1t1ea between a certificate of 

2 compliance and ·a broadcasting 11cense·z 

3 A We do not have a cert1f'1cate or compliance, we do 

·I not need one until 19T7. So therefore, I have not actually 

:i applied for a certificate or compliance nor do I need one 

ti until· 1977. &.sically a certificate· ot ·compliance, to obtain 

; one, the Conun1.ss1on approves the details of your· franchise, 

H they npprove the signal you are carrying,· it approves your 

!l operation, it assurec; your operation is in. compliance with 

j I 

!'.!. 

1 .• " 

11 

FCC Rules and Regulations. 

You don't have a certificate, and are you permitted 

W\der FCC Rules to put up an antenna arid transmit your 

signals through the air like a radio or TV station? 

A No one can do that without a license, beyond a 

1:. certain. power. 

1 ti Q · Now, . you've stated that you carry public service 

17 programs, and your franchise requires· you to .do so.. Now does 

1!1 

~I 

1t require you to carry them free of charge? 

A It requires us to carry pro~rame without charging 

the-subscriber any additional money. However, it 10 silent 

whether we can have commercial sponsorship. 

Q Now, you have radio stations within thin parent 

company, the Mid-Atlantic Network, and are they required by 

--------- ---- ···----·--·---·~···---·----------··--
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l FCC to carry public service messages free of charge? 

A The npeciflc answer to your question would be no. 

:~ We are not required to carry free of charge,; however, as a 

.i practical matter, m.0st ata.tionG do carry public. service 

;, announcements free or charge. There is no requirement to do 

(i that. The way it works with ro.dio stations,, we fil.e a 

1 license renewal application on what we say we intend to do, 

s and then the Commission, after three years, sees 1r we have 

!) . performed as we za1d we would, and the Com."Tliasion makes the 

10 decision nn to whether it gives ue our renewal license 

11 depending on what. our policy. has been. 

You used the term cablecasting, and could you 

n define cablec11sting? 

A I used the term cablecasting, and it would be broad 

lJ casts on cable. 

] (j Q Then you nay the only difference between cable-

11 .casting and broadcasting ls the fact that one is through the 

1H air by means of electromagnetic waves and the other is throu 

1 :1 the cable by means of electromagnetic waves? 

:!1 

A I would nny that, yes. ·'· 

Q The power of your transmitting equipment. how does 

thiD compare to the power of tran3m1tting equipment of the 

ordinary television broadcasting station? 

------·-------·------------· .. --··-----· - -·--------- .. - .. -
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"' 

:l 

--------------· - - ~,·_, 

A It is reduced. Our tran:~m1so1on equipment is at 

the head-in of the cable c:Jmpany. -

Q Whl'lt do you uce to move the signal through the 

·I cable to the home? 

A The power output of the transmitter of TV stations 

- Ii is much, much greater than the power output of any one or 

; our amplifiers. However, the gain in any one amplU1er wouldl 

ii be the came aa the gain in the output,, the final output of 

!J the Tl trannmi tter. 

11) And this is a mea'lure of' what? 

11 A The amount at which the power is increased. 

12 In other words, that relates to the strength or 

13 the signal as 1 t is received a.t ·the TV- set 1 

H A Yen. 

J!:i Q So that the_ signal to the TV set is as strong !'rom 

JG yotn• cable no 1 t is over the air? 

A That is correct. 

18 Q Now, when the 'l"V- set' ls connected to your cable, 

1!1 can it receive without disconnecting the cable ordinary 

~0 br,oadcast programs from television broadcanting concerns? 

MR. COSTELLO: Objection. -If he '1ould say over the 

2:2 air rather than other broadcasting concerns. : He ta- attempt1n 

2:1 to diotinguinh between over the air o.nd cable. 
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" 

3 

t1on. 

THE COURT: I think thnt is explicit ln hls ques-

THE WITNESS: Normally not. If a set is attached 

.i to a cable, 1t cannot normally pick up over-the-nir broad-

;, Casto. However, there are times where if an over-the-air 
I 

Ii broadcast ls ntrong enough, it could interfere with the cable j 

7 signal becau3e of the direct pickup in the set itself. 

8 BY MR. TRIBLE: 

~I Q You've stated that WINC occasionally purchased 

10 property ~nd that property was used by Winchester TV Cnble. 

11 Now, is that WINC purchased property prlmarlly for u:1e by . 

12 Winchester Cable? 

A I can only think of one specific piece ot equipment 

H we purchased to be used primarily by the TV cable, and the 

15 balance of the equipment was purchased w1 th the idea 1 t would 

lG be interchangeable. 
poc,~t..f 

It 1:J sort of like the right p19ltet and 

Ii the left pocket, really. The spec1f1~ piece ot equipment is 

tR a. s·econdary tone generator, and thi~.; is because the automated 

1!1 equipment nt the Cnble Company requires thin secondary equip-

20 ment for the cartridges, and the cartridges are WINC.. We 

21 felt that we should, WINC should buy the equipment to be 

22 compatible with other equipment; but for the balance or the 

2:1 equipment, I think. th1r, equipment was purchased to uae with 
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1 both eyste1:-is or primarily WINC. 

Q Well., has Winchester TV Cable purchased the balance! 

::: of the equipr1ent it uGes in t11c receipt ·and retransrnios1on 

through the cable of broadca3t r:;ignals, over-the-air signals? 

·' A Oh yes, the bulk of the eq11ipment it purchased 

Ii itself. Some of the equipment is just borrowed from WINC. 

7 Q But la that just a dhort-term temporary type or 

thing or is it more of a permanent arrangement? 

~ I A It 113 not committedin writing. I assume that it 

ro is whatever we we.nt 1 t to be. 

l.1 And there is no charge mnde to Winchester TV Cable 

l:.'. for the equipment it uoes purchased by WINC? 

1 .• " 

JI. 

lli 

17 

Pi 

I ~ I 

:_'.II 

A Not directly. However, there ia an implied charge 

as we then are receiving the programming that Winchei:;ter TV 
I 

I 
Cable providc2 on WINC. Whether that would be nn exchange of/ 

services I a.;11 not sure. i 

Q 
I You do not pay for the programming, do you, Winches• 

ter TV Cable'? 

A We don• t pay for the programfJ on our channels which 

we rebroadcast, but there is another Bituatlon where we do 

pay for progra..'Tls on our cloaed-c1rcu1t channel.· 

'. J Q Well, you receive a program by the method you 

described or. through the air. You have an antenna that 
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1 receives a progr~n that han been.broadcast over the air by 

2 a TV company,. and do you pay tha TV company anything for that 

3 signal? 

A No, we don't. 

;) Q And they d~n't pny you anything ror carrying that 

Ii Signal? 

7 ·A No, they do not. 

Q You stated that there were certain nonduplication 

!J rulec, and h:'.:lw to they apply to Winchester 'l"'V Cable as com-

10 pared to how they would apply to an over-the-air television 

11 company? 

12 A Nonduplicatlon rules·are not applicable to an over-

13 the-air company. They are so phrased Qnl.y to be applicabl~ 

14 to TV cable compnniea. Thin is in the cable portion of the 

15 rulen. 

Hi Q How much studio equipment do you have in your 

17 Wlncheater TV Cable operation that you use for this original 

18 programming ar: compared w1 th the s tudlo equipment that you 

rn have for your rncUo over-the-nir station? 

Q Well, of couroe we have n lot of equipment at 

~1 Winchester Cable Company that we don't have at the radio 

stat.ion becam~e we xaunt have all the TV portion of it. The 

audio portion -- h::>w do want this, in dollars or numbers of 
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1 pieces of equipment? 

Q I 'rn try lng to co:npnre the cnble studio with the 

3 over-thc-a..ir studio. I wondered if they are the uaL'le or 

l whether an over-the-air ::;tudio would be much mora complex in 

~ ter~~ of total equipment. Dollar5 would be one rnennure. and 

ti h!>w about the ca.'lleras, nnd what do you have to have for the 

7 cable? 

A Well, nome cable sy::Jtema have better local origin.a-

!l t1on racllities than some of the television stations. In 

10. particular, tbe Wine hen ter TV Cable Company's local or18ina-

h tion equipment ls more modest than moat over-the-air broad-

!:} casters. We hnve only four televioion cameras and other 

fa stat1onn might have more. We do not originate as many pro-

H grams, therefore, we don't have to have as much equip;nent. 

15 Q You def lned a translator under the FCC Rules, and 

lG is Winchester TV Cable a translator under that definition? 

17 

20 

:JI 

A No. 

Q Why·1s 1t· not, I didn't get that down? It would 

aec;n to ,:le from that definition that you were doing essential 

ly what that def1ni tlon encompas~;es. 

A Well;. it translates over the air nnd that is dis-

tinguishablc from a CATV system.· 

Q The term over the air wnsn't u:.:;ed in the definition 
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i was it? 

.. , ... 

3 

A 

Q 

No • 

Is there some reason, then, that you wouldn't fall 

4 within the definition as it is stated there? 

5 A Just the fact it belongs to this section of the 

6 rules as being over the air. 

7 Q Isn't broadcast the key word in that rule? 

8 A It is called a television broadcast translator 

~ station, yes. 

10 And FCC does not consider you a television broad-

ll casting station? : ' 

l:.l .A I n.uppone the way you use the word in that case,, 

t3 but we do not come under thin section of the rules; we come 

f4 under a cable antenna TV station, so it is not called a 

15 broadcast station 1n the rules. 

lG Q You stated that if there were a break in your cable 

17 that the signal would radiate .in ther air, vould .escape in the 

18 air; and how f&r would. 1 t es cape 'l ' : 

1 !) A It depends where the break is, but never more than 

,:20 o. couple o:r blocks. I assume it could be more, but usually 

2L in tenns of n few blocks. 

Q That is due to what, the power? In other words, 

:2:1 there 1a not enough power to radiate any further than that? 
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I A We are operating at a lower power output, and that 

is part o.f the reason, yes. 

Q The video 1s the same equipment? 

A Yes. 

Q And you have remote video tape equipment? 

Ii A Yes, we do. 

7 Q That is equipment you·use to produce the signal Of 

~ the Winchester City Council? 

! I A We do not use the remote video tape or equipment. 

Q You naid that you have video.tape equipment. 

11 A We do not use video tape on the Commwaity council 

J'.:! Meetings. 

Q You put that out 1lve? 

14 A Correct. 

Q All you use then essential.ly is a camera tor the 

rn video and a microphone :for the .audio? 

J7 A Pl.us modul.ating devices and processing equipment. 

THE COURT: Might you video.tape and rebroadcast? 

] !I THE WITNESS: Possibly. We just don't do that. 

MR. TRIBLEc I think that completea my croon ex~~i-

~1 nation. 

THE COURT: Any redirect? 
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IO 
Testimony by Jack A. Rickel 

l A No. 

Q libu.t, lf any, are the a1milnr1t1en between tl1one 

Li signals of lln ovcr-the-uir broadcnster nnd CA'J.'V Company 

signals'l 

A The nlc;nals themselves are identical. The f'requen-

ti ciea are the sa.::ic. The wave shape 10 the same. The color . 

i inforr:Ul.tion, the oynchronizing signals, there is no eosential 

~ difference in the signal 1 ts elf tliat iG e;enerated by an over-

!l thc-a.ir brondco.r..;ter and that generated by a. cable television 

10 company. 

11 Q Whut in the difference in the two types of trans-

12 mi!:::>lon? If' the aignal .to not different, what is the di:ffer-

i:1 ence? 

A OVer--the-air broadca::;ting came a.long before cable 

15 television, and transmisuion through the air is a very 1nef-

Hi f1c1ent way of transmitting signa.lo. It takes an enormous 

17 araount of power from the tro.nsmi tter,, the transminsion lpit!, 

18 and the antenna. to a.llow. thiu signal to cover the area 

rn desired. The slsna.l fades quite rapidly a3 it progresses 

:20 further and further fro;n the broa.dcant, the over-the-air 

:21 broadcast station. It radiateo in o.11 directions which tends 

~~ to diminish lta otrength in any one direction. Dy the time_ 

~:1 this over-the-air broadca::>t aignal reachen the horae, it is in 
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1 the order of what \•le call a micro volt' or a millionth of a 

2 volt. A typico.l television receiver, for example, requires 

:.i between l,ooo nnd 3.,ooo micro volto to operate properly. 

·I Thi!:: r:ieann 1,000 to 3,000 millionth of a volt, which is a 

:; very wen.k r:lgnnl. The cable coritpo.ny gcnerotcs a ~>1m1la.r 

ti signal, but bccnu~::c 1 t 1a trnnn.r.11 ttcd through the medilL'"ll of 

'i a cable, rnthcr than through the.air, its in1t1o.l power does 

s not need to be no great and the signal received at the home 

!l is still in the ~a.Ine order as that fro~n an over-the-air broad 

10 caster. Roughly in the one to three thousand to six thousand 

11 micro volt range . 

1~ Is there any difference othor than the mediu::n of 

1:1 transm1osion? 

A No. 

·what are the si:nilari tias between the equipment 

JG used ·- what ts the functional slnilarlty in the two methods 

l'i 

l !l 

:! l 

of tre.ns~inr:>ion? ,,.., ',.. 

A Much of the equipment is identical. Studio light-

1ng, for e.xrunple, could be uoed in either a cable compnny or 

an ovcr-the-uir broadcaat otudio. 'nle nudio equipment ia 

identical. The television ca:rnero.s, camera control a, video 

monitors, audio car'tr1dge:J, video switchen, lenses, incoders, 

analyzers, synchronizers, a.nd generators, towers, antennao, 

. -87-
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1 micrownve, cooxial cable and connectors, video tape recordero 

2 film projection equtpr1ent, wa.ve form moni toro, tect equipment 

3 consoles, cabinets, audio type ret:orders, trlpodn and dollieG 

-! nnd scenery and propn might be used by either cotnpany. 

5 Q w1·mt :1. terns might not be lntercllangeable but· fWlC-

6 tionnlly s1m1lnr? 

7 A I t;ueos the cable nn1pl1fiors would co::ie close to 

s that categ:)ry. They 8rc designed to trtin0mi t ·the algna.l 

!) nlong n collxial cable they have put in operation o.f'ter the 

10 f1rn t tranoml tter uced to cnrry the signal along the trans-

11 m1os1on line t:) the antenna. 

12 Q Would a. T!lodulator be functionally similnr or 

1:3 identical in these two methods'? 

14 A A modulat'Jr is identical t~ the exciter of the 

15 transmitter in the c1gnal that it generates. 'nle audio and 

16 visual signals nre nent throuch the r!\Odulator which is in · 

17 essence a nlniature transmltter. These signals are combined 

18 and processed and created into a !3tandard television channel 

rn such as Channel 6. The exctter in a. transmitter does the 

:!O :::rune function. It ta.kcrn the nudio and the video nncl changes 

21 ·them and gcncrntca a standard broadcast train. · 

In the plcndtne of thla 'cn~>e in Parnsrnph 60, the 

applicant hn.~1 nald thnt much of the eq11ip111ent, or ha.a pled, 
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1 that tnuch of' the equipment uccd by the o.pplicont in origins.-

2 tion of prccrnr.m, such as towers, t.ubeo, switches, rela.Y.s, 

3 rectifiers, connoctors, ~:1.vidcrs, transformers, filters, 

4 tranalstorn, electronic coding, toeether with other miscel-

5 laneous equ.1.pncnt and accc!rnorics 1.s identical or interchange 

G able with and pcrrormine the so.me functions as similar equip-

i ment used by oth<:?r radio and television companies and is not 

s deaicimted upeclficnlly to the ut:e of.the cable. With regard 

!l to the equlpr·1ent dcncribed in that parnero.ph, how does that 

JO equip:~!Cnt differ .fro1!l the titles of equ.1.pment thnt you have 

11 rend ar; beir>r; identical or interchangeable with the two typcn 

12 of .trn.nsmltters? 

A Mnny of those 1 ter:is enumerated are in actuality 

14 co::1ponent~~ of J.a.reer pieces of equipment such a~ transistors 

15 or relayc. The i ter:m that I enui:1eratcd are actually pieces 

JG of equipment des.tgned to d~ a r1pccific Job. These co~ponenta 

17 you ,ju:-:;t listed mic;ht be used in a home radio or inter-com-

18 municationn or any number of different things. :a.it we are 

l!l npeak.lng 1n ;:1y liet of :.;pec1f1c 1 tC?:na of equipment des.1.e;ned 

20 to produce t1nd/or proceso the TV a1gno.l.'.1. 

21 Q Do crnnmerclal over-the-nir stationc often pick up 

signals over the a.lr fror.1 other ntat1ons7 Are you fnm111ar 

with any? ,. .. 
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A I o.m pertionally fo.mlliar with two, in Wilmington, 

North Cnrollnlt, nnd. I ho.d occosion to work wt th t11e station. 

One ic WECT TV, Chnnnel G, an HOC Etff:!.lia.te; ond the other 

4 WWAY, Channel 3, an AK! affiliate. Both of these stations 

!i receive thelr progrnmming rr::>.~1 m:c nnd AOC stations located 

G in the Rnlcich Durham area which in no.::-1e. distance to the 

7 north a.nd west. They would.pick: theoe up by microwaveo. 

8 They \·1oul<l piclt up thc:;e mlcrowavc nlt:,na.ls with their O\m 

!I rcccivinc; antenna~ pick up the cienaln over· the air end 

JO rebrondcM~t them. One of the otattons, Channel 6, 1c actuall 

11 connected to the locnl cable company, and on occasion they 

12 wil1 tnke the n:tgnnl from Raleigh Du.rhnm on the cable system 

13 and rebrondca.~t that. 

14 Mr. Lew:tn, in dcncr1b1ng the me.thod of obtaining 

l:i progr.ama or pr'.:>c;rrun sources discnsoed n network feed. What 

rn is. n network recd'? 

17 A Mo~t of the proerar,10 in the United States nre 

18 generated :tn tw:) iocnli tieo: New Yorl~ nrea. nnd the West 

19 Coaat area. This la by one of the three major networks, NBC, 

20 CID or AEC. The::;e net\·r~rk proera.;·10 nre carrled acro!:ls the 

2l c::>W1try by el thcr coaxial cnble or micrm-ia.ve or a comb1nat1on 

ot the two. It !u 1mp~.:rn1ble to Dtate unless you a.re famil-

23 .tar with /\T&!r network which is which. In other words, when 
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1 it croaQes n river, it :n1Ght l:'P mlcl'o\·1uva; and when it .. 

2 crocsen the ?pen ~ilaln, t11cy :.1ight use cable; and when it 

3 cronaen the ;·,1ounto.inn, they 1:1i5ht u;,e t:1:tcr0\mve. Thc3C 

4 3lgnnln are transmitted by the net\-nrks fro;a. the networlt 

:; atudio to the l~c.'ll :.;tud1o ·where they nre rcbroadcu::Jt • 

Ii .30 ~ typical tclcviclon ::; tution \·1ould get network 

i feed by :;.,ny C'.J;'1binatlon or tbe:e, :'.licrowave or c::>axial cable 

s feed? 

!) .A . Ye:·, end I don't bel.leve the~' either kn~w or ca.re 

10 \·1hcther ;1:i.cr::>wnve :>r cable. They pay AT&T for deli very or 

11 the signal t::> thelr origination studloc. 

1 '..! t·lell, if you are \·1illlng to pay the AT&T rateo, you 

n can presu;uably get any feed anywhere in the Unlted Staten? 

14 A Anywhere the networl-;. g::>eo. I ltnow from personal 

l!i experience that the Uhi tc House_, for cxa:nple, haa networlt. 

JG feed coming ln and they can connect across any one of the 

Ji networks and use the program within t'ne White Hou::.e •. 

Q When you r.o.y that theae o.re obtained from AT&!r., 

1~1 how 1::. this trunsm~ss:l.on controlled, who determines the 

~o method of transml~clon nnd the price? 

~I A It ir; er.;tabl1:;;hed by AT&T rather than the net\10rk., 

~~ and I bel1cvo FCC bi:u; o.uthorlty ·to cavern .tbat. 

Q And Hould the method of [mpply vary fro111 day to do.y 
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1 Could· 1t go coaxial cable one day and microwave the next? 

2 

3 

4 

A 

Q 

A 

I don't know. 

What would that depend on? 

I suppose it would depend on a failure on the 

5 normal method of transm1os1on. And if the cable tailed some-

7 

IO 

11 

12 

H 

where along the line,· they might establish a temporary m1cro­
·l 1 h~ 

wave leR5tA to continue that path. 

Q Could this be done alternately as an alternate 

source? 

A Yes, it could be. There is a fourth network in the 

· country which is available to any user who 1s willing to pay 

the hourly rate to transmit signals from any one major city 

in the United States to any other major city. 

Q What experience have you had with network reed by 

15 coaxial cable? 

Hi 

17 

18 

21 

A Not too much. I have worked nt each of the network 

headquarters, in New York on npecific projects; and I have 

been at over-the-air broadcasting ota.tions across· the United 

States where the network feeds a:n? received; and I have had 

an opportunity to see the s1gnnls and work with them. 

Q Can you compare the processing of those received 

signals of over the air versus CATV, or in comparison with 

CATV?· 
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1 A Yes,, I think so. 'rbere is an old sayi!ig in the 

2 industry that the highest quality TV signal obtainable any-

3 where is at its source. Everything done· to that signal from 

4 that point on tends to deteriorate it. The deterioration may 

5 not be visible, but 11'" it is r~peated often enough then 

ti deterioration does creep into it. So each signa.l,. as it is 

1 repeated across the country f'rom microwave relay to relay o.r 

s cable amplifier to cable amplifier, there ls,some distortion 

u and aome noise and loss of the signal .strength itael.f. So 

10 there are devices . that are employed along the cable route 

11 itself by AT~-T, arid when received by over-the-air broadcaster , 

i:.i. when they receive the signal,. to increase the amplitude and 

1a clean out the noise, to reprocess the color information, and 

J.1 the same thing he.ppena identically in a cable.system.when the 

Vi signal receiv.ed over the air may be weak. . It. wcy be di~tor-

lu ted or it may be lacking proper color information and. these 

li signals can be reprocessed and restored as closely as possibl 

18 to their original form before they are aent out to the cable 

rn subscriber.. Of· course, each amplifier along the cable r~ute 

:!O performs exactly the same :functions as performed by AT&!r in 

:!I increasing the strength of the ~1&na~ and they can to.improve 

:ti the r idel1 ty of it. 

:n Q With regard to Mr. Lewis'~ teotimony on the 
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1 nonduplication provision which han been indicated as being 

2 applicable only to cable. What is the purpoae of that non-

a duplication provision, if you know? 

A Not from the legal standpoint, but from the eco-

~ nomic standpoint itself to protect the commercial advantage 

ti of the local broadcaster so his advertisements may not be 

7 deluded by someone watching the same program from a distant 

8 station with different commercials attached to it. · 

!I Q These provisions apply to identical programs being 

.10 transmitted over different stations simultaneously? 

11 A That is right. 

]~ Q What would be the source of these programs from the 

J:i different stations? 

H A Probably from the network. They would probably be , 

1!i fed down from New York to two or three stations in any com-

Jt• munity, and the more local over-the-air broadcast station 

11 would have priority over the more distant station. 

18 Q Can you compare the generation of a radio ~requency 

Ft output, the transmission or this output over the air and CATV 

:20 transmission? 

A Yes. We talked a little while ngo about modulators 

and exciters; and in the case of an over-the-air broadcaster, 

the signal leaving the exciter is not much stronger than they 
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.are leaving the modulator, if any stronger. · So we get the 

normal output required ror over-the-air broadcast and these 

signals are amplified through a power amplifier and the 

power or the signals may be built up to a few million watts 

tor tre.nsmiosion up the coaxial cable to the transmitting 

antenna where they are ~inally sent out in the air. ·With a 

cable system the modulator again may be putting out a few 

million watts of. power, but because of the more efficient 

method of transmission, these signals do not need the enor-

mous amount of power and there is amplification in the 

individual cable to maintain the level to the subscriber's 

home at the desired signal strength. 

Q Are you familiar with any radio broadcast station 

that broadcasts over media other than air waves? 

I 
I 

I 
A There ia a service called Low Power Broadcasting or 1 

Common' Carrier Current Broadcasting. This is where the radio 

signal is generated in the normal manner, but instead of 

broadcasting through an antenna, it io ove~ power lines or 

in some cases even the plumbing within a building or complex 

of buildingo where 1 t can be piclted up by ordinary receivers. 

So that the transmission medium is not the air, but rather 

some hard solid conductor such as a copper electrical wire 

in the building or the plumbing. 
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Q Can you give any example in the local or in this 

~ geographic area ot these? 

.. 
" A Yea. One of my young associates designed one in 

·I· use at the University of Virginia. He was the chief engineer 

;, of that station which is operating today. It covers. the 

1; entire campus of the·University of Virginia with radio signal 

-
I from the student-operated studio •. 

Q· Can you think of any other examples? I. 

A '!'here are two. The other two examples use coaxial I 
· 1 () cable that was designed to leak or radiate.signals, and the 

11 first ls in u2e at Los Angeles Airport, and the cable is 

r~ buried under the ground. And as you drive up to the airport, 

I •) 
" y~u pick up the signal on your car radio and 1t tells you 

1 l what parking lot is in use and which areas are designated for 

J:i certain uses. The other use of this leaky cable, as it is 

Hi called:J is in n dri ve-1n theatre. Again, the coaxial cable 1 

17 

I ~ I 

~I 

•l•) 

buried under the ground and radiates into the car radio 

rather than having the standard speaker to hear the sound 

portion of the movie. 

Q What type o!' ro.dio broadcast station is used at the 

Walter Reed Medical Center? 

A Wa.lter Reed has ror some time had· e low power or 

carrier~current broadcast system which has just been put out 
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1 by the Army to completely rebuild the sy~tem to allow for 

2 great.er coverage and to extend the signal on up to the Walter 

3 Reed Annex which 1s approximately a mile and a half or two 

4 miles north and west of the main complex of Walter Reed~ I 

:i might add these cignals between the two complexes will be 

Ii carried on coaxial cable fastened to telephone poles. 

.Q Do you know of any cable company involved in over-

R the-air broadcasting? 

!) A Yeo. In Toronto, Canada there is a large cable 

10 company called McLean-Hunter, and they established a UHF 

11 over-the-air broaden.sting station in the heart of Toronto. 

12 The pr1nc1pil.l purpose of this is to provide program material 

1:i to the head-in of some thirteen or fourteen cable TV channels 

14 stretching around the perimeter of Toronto. 

1 !i Q What is the function of the translator in broad-

Hi casting? 

li A The translator's principal function is to serve 

18 areas which normally would not be.able to receive.the signals 

l!l f'roin the main transmitting station of' .an over-the-air broad-

20 caster. They operate tecnhica.l.ly very much like a cable 

21 system. For example, the translator will use a receiving 

:.!'..! antenna to receive the programs fro:n a broadcasting station 

:.!:! and 1 t will U!le coaxial cable to bring the signal down to the 
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front end or receiving end of the tran3lator. The signal 

2 normally will go down to IF frequency for processing and 

applying AGC. It is then converted to another channel ~or 
I 

1 rebroadcast so 1t does not interfere with the primary channeli 

.. For example, the translator might receive programs on Channel 

3 and down convert to IF frequency and then convert back up 

1 to Channel 6 and rebroadcast. Usual1y they have a receiving 

~ antenna and a transmitting antenna and usually the signals 

•1 are beamed· in a particular direction rather than in an omni-

10 directional fo.shion. This compares almoGt 1denticnlly w1 th 

.11 the idea in a cable system which does just that. It takes · 

u the signal from the.receiving antenna, it down converts it 

1:1 to IF frequency, a gain control is employed, and then it is 

u up converted to another channel and fed QUt on the cable 

t:i system. 

Q What in a satellite and what is its function? 

17 A A satellite in uo:ne ways functions mu:"!h like a 

translator except a satellite may be privately owned or it· 

1'.) may be owned by the original otat1on, but n sntell1ta 1s 

normally owned by the originating otat1on and its function is 

to provide rebroadcast of the original programmi.ng plus so.me 

•)l' loc8l broadc~Gting. I can give you a good example. We 

~:; designed n network in Nevada where the primary transmitting 
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I station wa.o in Reno., Nevada on the western border, and the 

2 signa:+o from this transmitter were picked up approximately 

3 a third of the wsy eant across the state by an over-the-air 

-! receiver antenna. and converted and fed into a microwave 

;, system Which went through uome ten microwave hopo a.cross the 

11 state to a r;ta.tion located at Ely, Nevada, on the eastern 

i border or Nevada. where it was rebroadcast. &it the station 

H at Ely aluo had the capability of providing its own local 

:J source if it didn't choose to use the programming coming 

1ll from Rent>. 

]l What 1;; the difference between satellite and cable 

u transmission'? 

A Normally the amow1t of power generated by the 

11 na. tell! te !Station. 

MR. COSTELLO: I have no other questions. 

!ti CROSS EXAMINATION 

BY MR. TRIBLE: 

18 Q. Mr •. Rickel,, you said you were president or Lexing-

1:1 ton Cable Cou1po.ny., nnd does Lexington Cable operate 1ts own 

~ 11 cable TV system? 

:~I 

.,., 

A It la a cable company constructing CATV systems. 

' 
Q But it does not operate a system such aa Winchester 

TV Catile? Thls is just primarily in the construction end or 
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the busine::is and not in the transmission of signals to home 

2 sets? 

. 5 

6 

7 

8 

!I 

10 

11 

l'.l 

l:l 

14 

15 

16 

18 

l!l 

21 

A No,. that ia not correct. ·It is a fully fledged, 
<!.~'o\e. 

.capable TV system which is not yet opera.ting because it is 

still W1der conatruction. But yes, it will carry a number 

ot ov,er-the-air channels and it will carry several local 

generated channels that will be available to everyone within 

the city limits of Lexington, Virginia, which is the franch1s 

for th1!'1 system. 

Q. Are yo11 also a stockholder in that company? 

A YeG, I run. 

Q Then in the event this 11tigat1::m was .favorable, 

Lexington Cable would benefit, would it not? 

A. Yee, it would. 

Q In the equipment which you described, I thi~k Mr. 

Costell10 rend from the petition, ls that used exclusively in 

TV over-the-air broadcaat, cablecasting, or can it all be 

used for other purposca? In other wordo, is it used for the 

function of tranam1tting the signal to.a telev1u1on set or 

can you do other things? 

A I'm not sure I follow that queation, becauae an 

amplifier is designed to amplify oignals and lt can amplify 

any rtignal within the frequency range that it is dcaiencd to 
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handle. 

All right. How about my home television ~et. Is 

:1 there nn umpl:l.f1er installed in that receiver 1n order to 

1 boost it so I can see it? 

·' A That in a difficult question to answer because a· 

ii TV set ls a combination of mnny, many different circuits. 

' So!'!1e are amplif.1ers, sorne are detecto.rs. some IF .amplifiers, 

·" some video nmplifiers, some audio amplifiers, and generally· 

if you WW1t to go into the circuitry of the set, the signals 

J1l are received at the terminal where they go to the tuner,. an 

11 oscillator wh:lch reduces the frequency of the signal down to 

I " aome other frequency before they are amplified. 

Q Then there's an amplifier in every TV set? 

11 A Yea. . 
Q 

c:t~clr~ SS 
There is an amplifier in a publlc~syatem, ls there 

Iii not? 

17 A Yes. 

Q And there.in a microphone in a public nddresn nyo-

tem? 

~() . A There might be> there might not be . 

~I Q What a.bout n modulator. You mentioned a modulator 

~~ oeveral times, and is there n modulator in a public addreas 

~:; syate;m? 
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1 A No. A modulator 1s used specifically to generate 

~ ·a television channel. 

.1: 

Ii 

·-
' 

.. 
·"' 

Jil 

1 l 

1 .. " 

H 

l:i 

17 

I~ 

I ~ l 

~I 

Q You znentioned low power broadcanting, and this was 

over power linen or through plumbing. ·. In other words, not 

through t11e air, and are there co;1trn.erclal radio Or telev1a1on 

companies that ongagc in low power br~adcastlng? 

A· There are commercial co:npanien, yes. And nm.ny of 

the utility companies, the power c.J:apa.nlec u.::ie thlc; ac their 

own conuaunlca:tiona link, and they have links going a.cross the 

country. They put carriers ln the current communication :Jys-

tem for their own communications, 1n-houGe, interru:i.l com .. 11u.n1-

cationH. 

Q These would not be companies that are licensed by 

the FCC as a .radio or .televlnion company, would they? 

A No. 

Q How nbout Loo Angeles or.Walter Reed's system. Are 

they a broadcu.:1tlng station licensed by the FCC, or is that 

jU3t an internal co:nmunicatlono network? 

A It bocomeu a matter of power. They D.re governed 

by the FCC negulations, but as long ao their power is below. 

a. certain level, they do not require o. license to operate. 

The 1.1anufa.cturer of the equiprnent must have certifica.t:ton by 

the FCC o.nd they ;,mat not inter.ferc wl th any other radio 
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service; nnd of' course?, 1r they exceed n certain power level, 

" they 1~1ust bel licenoed. 

You rnentloned thnt the nctwork9 aend thelr aignal 

1 through a co111Jnon carrier ouch as AT&T by rn1crowavo or by 

:i cable; and nou, do the cable TV compa.nieri receive their stg-

Ii na.l!'.1 fron the net\-1orks through this syatem? 

7 A rfo, not nor.nally. 

Q Wl1y don't they? 

') A It is very expensive. S1nce they wouldn't have the 

1o c orn:::-icrcJal revenue of n..n over-the-air broadcaster, 1 t would 

11 be n quite cxpensi ve wa.y to do thL·;. 

I " .. 

1 I 

1 Ii 

J' 

Q In other words, they would have to pay the network 

for the sic;nnl lf thcy e~t it throu~h AT&T, correct? 

A 

And they would have to pay AT&T to bring 1t to them 

A Thnt is correct. 

.But they do r;et tl1e same signaln that had been 

1s received b~r a.n over-the-nir broadcaste1~ and trnnsmit over the 

l!I o.ir indirectly, don't they? 

A W'.:>Uld you ask thnt ne;ain, please? 

:!1 In other w:>rds, Hinchcnter TV CD.ble, I'm looking 

•)» nt a proern:a that ha.!1 orlgtnnted ln Dlntrict or Colu:-:ib1n, c..nd 

~:t hai; been trnnnmi tted to ao:-ne radio over-the-air ota.t1on, a.nd 
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1 retran~m1tted nn<1 picked up by Winchester TV Cable, nnd oent 

2 to my home net; or in other words,· lt ls not direct, it in 

a indirect. 

A Thnt ls correct. 

:i Q·. So then, there is no signal at all.that I would get 

11 at ey home net that had been hooked up to a cable TV system 

-; that ca:ne through this·AT&T m1crowa:ve.length or cable length? 

A I D.IJt not nure that is correct. 

Q W1th:>ut g::Jing through another transmission·through 

w the nir. 

1l A The reai:;on I say that is there are common carrier 

1· 1 companies in the United States who deliver specific network 

n prograr.in directly to the cable system. For example, the 

l·l cable system nt Fort Lee, New Jersey receives all the sports 

r. events a.t Madison Square Garden :from a commercial carrier •. 

11; It is wired directly into the cable company. It is not an 

11 over-the-air broadcant for the Beneral public. 

l, '{ Well, is ,thin n cloned circuit type of thing? 

A No, becauoc it ia available to o.ny cable nystem 

:20 that wants to connect to it. 

:21 

,,., 
-~ 

Q 

A 

If.they pny the fee? 

They mur.:t.rny the fee. 

You can aec what in happening in Mn.dioon Square 
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Gnrden tl1roueh your co.blc TV hooli:.up it you pny the cable TV 

.. or the coble TV pity~ to get the information? 

:t A Yee. 

I Ic there an additional charge to the home subscribe 

:1 for that type ~r ~ervlcc? 

A ?to, thnt ls all part of the cable ncrvice, normally 

7 Q You :::ent1:)ned thnt come cable companies were engage 

in over-thc--nir brondcnstint;, and you r;pec1f1cally mentioned 

!1 one 1n ·Canada. Are there o.ny in the United States thnt nre 

1(l cnenccd in ovcr-the-n1r brondcnr.ting? 

11 A I cl on 1 t know. I know the concept in Cc.no.do. tlllfi a 

1~ rather lnnovn.tlve one, nnd the FCC ahowed ereat intereat in 

1 ·1 1 t; but whether thin is per:n1 tted under ollr rules or not, I 

1 1 do not lmovz. 

1r; 

],<:; 

1'1 

~I 

~ ) . ) 

~:t 

THE COURT: I don•t quite follow how that'operated. 

Would you ho.ve on unccramblcr nt the set? 

TIIB HITNESS: U-:>, it would alno be receivable at 

hor:1cs connected tJ 'the cable. But the primary function in to 

prov idc progrn;1.:!1ine to the hoad·-in of the variou~ coble 

~y.n tc:n:3. Procr::i.::1.r:~lng thn t wouldn 1 t ba avnilable from the 

1;mjor nctworli:.s. 

TIIE COURT: Do the zubscribcrs pay a fee? 

TH£ WITNE:J~): No n::>re than the norr:1a.l cable fees., n • 
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1 THE COURT: These subncribers do pa.y a cable fee? 

2 THE WITNESS: Yeo. 

3 TIIB COURT: And what prevents the nonsubscriber 

4 from pickine up the ~1gnnl? 

THE HITHESS: not a thing if he is. willing to put 

1; up n UHF antenno. n.nd connect to a rocctver. 

7 THE COURT: Unless the Government enacts a statute 

8 to r.talte 1 t ll m1r:;;demeanor, to own a nystem without paying the 

n fee?· 

lO THE WITNESS: I don't understand the queotion. 

11 THE COURT: I don't follow, for instance,, what 

1:3 would lteep tho nonoubsc:riber f'rom picking up the signal? 

TI-ill WITNESS: Well, Toronto geographically is a 

14 very large city, and the suburbs arc quite some distance from 

J!i the transmitter, and the 31gnal probably would not be receive 

JG properly at that distance. But the cnble. company is able to 

1; put up a hlgh gain antenna and amplify the picture up to 

JH deliver to the home. 

l ~ ) THE COURT: Where does the cable company get the 

~n revenue 7 

THE WITNESS: From the subscribers, just as they 

do in thi:1 country. They charGe them a fee to. belong to the 

~l'' bl t -" ca . e uy~ em. 
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Tlill COU.RT: Is anyona who ownn a Get requlred t~ 

e pay a fee or a tax like they pay in England? 

THE WITI\'ESS: No, the Canadian 6yutem 1a similar 

l to the one in the United States. It 1~ a voluntary thing. 

·' If you want to be o.n the cable nystem, you pay the fee. If 

Ii you do not, you uon't pay the fee. 

-
I Tllli COURT: I don't see how.they collect their 

revenue unle:.rn rui.ybody who doea not pay the ree cannot pick 

up the signul:i unlcGs they are on the sy~item. 

I \l Tlill WITNESS: Because these programs carry corruner-

l l cial ~ponsorship and they pay for the program material .. 

THE COURT: They get the revenue from the commer-

i:i clal sporn:;or3hip 1 not from the recelvine ·subscribers? 

l:. 

I;-

l!I 

TH.li! ~ITNESS: On thla particular channel, yes.- But 

lf you sub~~cribe to the system, you get that channel and alJ. 

the other channels i'or your monthly fee. But the transmit-

tina :Jtation•a operating revenue normally comes from the sale 

of commerclalu. 

Tlill COURT: lf nomeonc ownn a televiaion aet within 

the t:ranniul:.;nlon area and does not pay the subscriber fee, 

can he turn on the set and l·ece1 va the sarne signal? 

THE WITims;1: If he ie going to put up a UHF 

antenna, he u.w.y. · · ..i· · 
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BY MR. TRIBLE: 

Q A UHF antenna 1a a very simple apparatus, or do you 

have to hnve some apecial antenna to receive that type of 

signal, or would you be able to use the antenna that come::; on 

the back of n lot of the TV sets that are sold today? 

A UHF s1gnalo are peculiar little beauts. They tend 

to t~nvel in atraight lines. And 1.n the first place, they 

can be blocked by tall buildings, they can be blocked by 

hills, they can be. blocked by even a clwnp of trees. · You may 

find areas n great distance from the transmission 'place where 

you get a good UHF signal, and you may find a place close to 

the UHP transmitter where there is no signal at all. 

Q Well, do you know whether the Lexington Cable 

Company could be licensed by the FCC to broadcast over the a1t? 

I think not. The Lexington Cable Company operates I 
under a certificate of compliance, because it started before J 

A 

17 the lnte~t FCC Rules. Thia certificate ot compliance, the 

lH application would look very much like the application or an 

1!' over-the-air broadcaster. They want to know the principles 

:!1 

involved, where the money en.me from, what material 1a going 

to be carried, how many channels you are going to use, how 

much local origination io going to be done. how much auto-

mated and how much live, and it ia a very complete applica.tio • 
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And this is first Offered to the general public -ror a period 

:~ of 30 days so anybody may object to the application. Thia isl 

:i just as they do for broadcaoting over the air. And if no 

1 one objects to that application, for your certificate of 

t• compliance, 1 t then goes through due pr::>cess, processing 

11 through the FCC, and 1 t took ours nine months, and 1 t \fas 

7 granted November of' last year, which gives us permission to 

~ carry certain over-the-air channels and which tells u~ that 

'. 1 we must p~vide local access channels, and we must provide· 

111 channels for use by the local government. We must provide n 

11 channel for une by the edu~ationa..l system in Lexington, and 

i~ we muut do thin under those rules. 

1 .. ·I .Q If you had existed prior to the time the rules be-

11 cru::ie effective, then you would not be subject to those re-

1:-. qu.irementa? 

li i A Not until 1977, at which time all cable systems 

t7 muat be in compliance with those rules and ~~eek a certificate 

1~ of compliance and/or it' we mnde changes to the system, then 

1~1 we would have to go in and file for a certificate or compli-

'.20 ance •. If, for example, we decided to cnrry another over-the-

'.21 air station, we would have to ·seek a certificate or compli-

~t~ ance. 

So you operate" then, under the regu1atory 
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Ii 

.-; 

l l 

] " •.> 

l i 

1 Ii 

IS 

1:1 

:..'.il 

:..'.! 

., .. 
-" 

provision.a of the FCC,, bccnuae you started buoineGs aubae-

quent to come fixed date, and what in that date, do you know? 

A March 31, 1973. 

MR. COHEN: I think '72. 

THE WITNESS : 1 (2. 

DY MR. TRillLE: 

If you started 1.n business prior to that, you 

wouldn't be subject to these rules? 

A Until 19T/, or until we ma.de some major change to 

the system. 

Q. You mentioned a translator, and could a television 

set owner piclt up a translator $ignal in his ho111e? 

A Yes, he can. 

Q Would he hnve to be exactly in the middle of the 

o1gnal or how would he get it? You said, .I thought,, it wao 

limite.d to a certain cUrection,, and he would have to be in 

line o.f sight or something. 

A Not 1n that sense,. But due to the limited aznoWlt 

of power required, they are restricted to the area of radia-

tion. For example, it may be bear.::ed up a particular valley 

between two moWltains and anyone in that valley tho.t.1s with­

in the beam of that can.pick lt .. up with some sort of an 

antenna. and .tt may require a very elaborate antenna. or it 
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may require a very simple antenna if he is close enough to 

it • 

You mentioned microwave, and can you pick that up 

,1 on the television set? 

Ii 

-
' 

\I I 

11 

L' 

1.' ,, 

11 

J'I 

'._'II 

:!I 

.,., 

•)•I 
.. ~' I 

A No, you could not. 

Q Because of the frequency or what 'l 

A 1'-to reasons: frequency; and the second in it is a 

beru:i sent between one microwave d1oh antenna and a micrc;,Afave 

receiver antenna, and that in one type of microwave and there 

ls another type of microwave that 1.s used by the educators. 

And this microwave radiates in all directions. Each ~chool 

has n receiving dish to pick up the signal, but it cannot be 

received unleos you have thio microwave receiver, and it is 

sort ,of an over..,·the-air closed-circuit educational system. 

MR. ·TRIBLE: I have no other questiona. 

REDIRECT EXAMINATION 

"fS'f MR. COSTELLO: 

Q Can CATV ayotema be oubocribers to microwave sys-

terns, micr:lwave 1.mrvice of common carrier.a? 

A Yen. 

Q Can you think of any that there are offhand? 

A The cable aystem in Wilmington, North Carolina 

receives four channels by microwo.v<? and other signals are 
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received over the tilr. 

2 Q Ia that subscription by the table sy~tem to the 

3 common carrier controlled by the FCC? -

A Yes. 'Ihe carrier or microwave owner 1a controlled 

:i by FCC, and he 1.s c la.Reed as a common carrier delivering 

signals to the cable company. 

i Q Are you aware o:r whether there are other rules 

8 other than the loc~l access channel, local use public access 
1 

:1 channels of the FCC under which a locai cable system is re-

JU quired to operate or rules to which they are subject? 

11 A Yes. Particular atandardu of the FCC which apply 

12 to the technical side or the system, and lt must be tested 

1:1 and approved under those system.<:1 of the FCC Rules that cover 

H that. 

];'j Q Do you know if these technical requirements are 

Jti also applicable to grandfather systems? 

Ii 

1!1 

A I d~n't knJw the specific regulations that well. 

Would a grB:ndfa ther ay s ter:i be required to have 1 ts 

equipment up to the standards required ·'by the FCC? 

A Yes, and there 1:.J a time period. The regulation 1c 

relatively new as it applies to existing grandfather syotems, 

and I don't specifically know the regulation. 

Q Are you aware of any other l~gulatlona which are 
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l applicllble to all Gystems, both new and old? 

A Yes. We all :nu~t meet the requirements of the FCC 

:i and the FAA o.s far as tower paint and tower lighting and 

1 tower clearance, and we are subject to the rules of joint 

:-, policy use which 1.s governed by the FCC. 

Q How about the equal employment regulation or the 

1 fAlrness doctrine? 

'.I 

Io 

11 

1 :2 

J -~ 

] ti 

l'.I 

:.!I 

,,,, 

•)•l 

-" 

A Both of those. 

Any others? 

A That is part of the certificate or compliance and 

application to chow that there are no discr1m1nat1ng prac-

t1ces and that equnl opportunity was offered and that access 

to the Channel would be available to all comers. 

MR. COSTELLO:· That is all I have. 

RECROSS EXAMINATION 

BY MR. TRIBLE: 

Q On the last one, fairness and equal opportunity, 

do I understand that ~hey apply to grandfather systems or 

aystemr; th11t existed prior to March of 19/2? 

A My understanding, yes. 

MR. COHEN: I might ·add, if you' re intereuted, 1 

have nome personal knowledge of thia; and the brief we pre-

pared dealn with thin. 
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THE COURT: That is a question of law, if it 

" ·should be relevant. 

.. 
o) 

MR. COSTELLO: There is a concern by the FCC, but 

·I if additional testimony le needed on that~ we can get it in. 

:i 
MR. TRIBLE: The testimony indicated that some 

ti systems that were .grandfnthered apparently were not subject 

i to the requirement prior to 1977, and is Winchester TV Cable 

s one or those? 

'} 

MR. COHEN: That was not the thrust of the testi-

in mony. I think the thrust of the testimony was that in cer-

J l 

1 .. ·I 

taina!ipecte the Commission'a Rules apply.to all systems at 

the present time, and in certain aspects the Corrua1ss1on' s 

Rules apply differently· to different systems at different 

11 times. Our brief does explain that. If' there are questions 

1~ on that, I think I can ans~er it. 

l"i 

l ~ I 

:.'I 

MR. COSTELLO: The Stlpuration, as I recall it --

let's see, the Commission placed restrictions on the activity 

of common carriers, ~he micr~wave fncillty instltutes rule-

making proce~ures --

MR. COIIEN: ·(Interposing) Look in the brief. 

MR. COSTELLO: .The p·o1nt is whether it ·ia in ev1-

dcnce 1n this case. 

MR. COHEN: We can take official notice of what ls 
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1 in the rules. 

2 MR. TRIBLE: Page 9 ia a general su.nnnary of what 

3 the FCC has done. Everything is in there as .far as I know 

4 that opec1f1cally applies or does not apply to Winchester 'I'V 

:i Cable. 

G MR. COSTELLO: It is stipulated, and what I thought 

7 we were stipulating to. And there is some case law which I 

think we can take notice or on the Rules and Regulations of 

!J the FCC. And the Commission was reversed in 1966, and it 

JO was held, they had regulatory authority over all CATV systems 

11 and it's obviously a matter o~ law that it does have, and 

I~ this is. What surprises me, this point being made. It was my 

1:1 

] .'i 

lG 

understanding this had been stipulated to or is a matter of 

common knowledge, and the cable systems are subject to FCC 

Regulations whe.ther it is closed circuit or not; and they 

are ever increasingly under contror which ia fairly obvious 

11 by the history. 'lllat is one thing, but if the State of 

:!I 

Virginia 1s ma1nta1n1~g we are not under control of the FCC, 

this 1s new to me, and I think contrary to the stipulation we 

have. 

·MR. COHEN: I think ·1t is certainly the intent of 

the Gtipulat1on. · And it 1s certainly the intent to make 

clear in Paragraph 10 that rules of the FCC apply and they nr 
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set forth therein. Now, if I did a poor job, I would like to 

,, have another cha.rice at 1 t. 

.. ,, MR .. COSTELLO: It is stipulated that the company 

t may at any time be regulated to the extent the FCC elects 

:• with regard to origination, and there have been all kinds of 
1; cases ~!nee thia tax was first assessed~ · 

-
' 

]ll 

.I I 

THE COURT: There is no question that the FCC has 

power to regulate unless there was something in the FCC 

Statute that prevents them from regulating systems that were 

grsnd.fathered, and I assume there was not. 

MR. COHEN: Your Honor, one of the difficultieo is 

l~ these w1.tnesses have been testifying about quasi-legal matter 

1:1 o.nd the .testimony, I must say, for the record is clear; and 

n Mr. Le.wis is a very intelligent witness, but he is not an 

1:; FCC lawyer. So much o~ his testimony today wac accurate in 

1 (i a sense, but ine.ccurate in a legal sense.· I am talking about 

JI the extent or the FCC Regulations over grandfathered or non-

grandfathered systems, and that is something we can argue 

J'.I about; but I don•t think you should base your argument on 

~0 Mr. Lewis 1 s tee timony. He wasn't qualified in this proceed in 

~1 as a competent expert in FCC Regulntions~ and I'm quite sure 
ll•t 

that if he would go back to the witness etand, he would be 

the first to say that. 
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MR. COSTELLO: The point I'm concerned about making 

" here tor the record is our understanding or the testimony I 
I 

" " today, it wns to be on the technical phases of the comparison I 

1 or this system to the over-the-.air broadcaster. We are not 

,) prepared to reargue this question or whether under control, 

because we were not aware that the Commonwealth was going to 

-
' 

argue this way, we were not prepared ~or this. 

·" MR. TRIBLE: I aaaumed they were subject to and 

., under the supervision of the FCC, but the testimony clearly 

111 indicates that the systems that were grandfathered in were 

11 not required to comply-with, apparently, the bulk of the FCC 

1~ RUles. 

I " " 

I ~ 

MR. COHEN: It is not accurate. 

THE COURT: Well, on Page 4 of the Stipulation, at. 

1:; ·the top of the page, the FCC refers to its previous position 

ir; and held that it .had regulatory authority over all CATV sys-

11 tema. It promulgated rules applicable to cable microwave ... 

is systems. It indicates in this stipulation that the FCC had 

t'.1 sorne authority over this applicant. 

'.'II MR. TRIBLE: To the extent of the local system and 

~1 nonduplication or programs, I imagine that is correct. In 

···· other words, those rules predated this revised set of new 

~~:1 rules that applies to systems coming in a.fter 1972. 'D1e 
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nonduplicatlon rule, I presume, has been around since 1966, 

~ and does apply to Winchester TV. 
., 
" THE COURT: Since the Stipulation seys all CATV 

·I systems, I would assume that also applies to the applicant. 

MR. COHENz Right, that was the intent, and all 

ti the rulec nnd regulations which applied. Mr. Lewis testified 

7 about an area where the Comm1sa1on had distinguished the term 

~ of filing the cert1.f'icate of compliance, and there is a very 

!I narrow area bet1feen what I call grandfathered systems and 

rn nongrand.f'athered systems. That is a very narrow exception. 

11 The bulk of the FCC Rules, the overwhelming majority apply 

J~ to every cable TV system, that was my intent in this Stipula-

n . tion. 

MR. COSTELLO: The Stipulation speaks for itself, 

.1 ;, and if 1 t plense the Court, 1 t ls plainly obvious from the 

1n question of the Attorney General. He la trying to require a 

i 1 license under this section or the Code. · The querstion he has, 

.JH I don't mind getting ~nto that in argument, but if he is 

l!I getting to the point we' re not even controlled by the FCC, I 

~0 run saying that is contrary to this Stipulation. We under-

~1 

II•) 

stood this Stipulation to aay they had regulatory authority 

and were aaserting it. 

THE COURT: It says under the regulation and 

-118-

OEO REPORTING 

931.3434 



- - . -·- - ---------~· ··---·----- .. --·-·----------· -·--···-- ·---------·--·---------

103 

supervision, and does that mean that the Commission has the 

power to regulate and ouperviae or that the Commins1on actual. 

re gala tea and supe.rvises? 

I · MR. TRIBLE: I would say they have not exercised 

• that power and 1 t ls a latent power. It appears trom what I 

1
; have heard in this case that there has bee.n some limited 

-j~ exercise of the power over the Winchester TV prior to this 

s 1972Rule, but the point I want clarified, and I think we can 

'.
1 Clarify it, certainly by bringing Mr. Lewis back to the 

i 1
1 stand, and thl'l.t is whether or not the '72 Rules, the fairness 

11 doctrine, the equal opportunity and all that apply to Winches 

1·• ter Cable TV. 

1:l THE COURT: Well, isn't the operative date the date 

11 or the assessment? 

MR. TRIBLE: The assessment wan made in 1969, I 

Hi believe. And subsequent to that time; there have been a lot 

11 ot additional regulations. 

lH THE COURT: The Stipulation says in 1966, .. the 

l!I Commission held that it had regulatory authority.· And I have· 

:!ll to a.soume that 1t was not reversed over appeal. And it p:ro-

:!1 

.,., 

mulgated rules applicable to cable and microwave CATV syotems 

Now, I haven't gone through the entire Stipulation, but it 

says a company may be regulated, and there may be a differenc 
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Testimony by 0. D. Page 
108 

1 A I .nr:1 a professional engineer and vice-president of 

2 Cable Dynarn1cs, Inc., a communications consul tine; firm. 

THE COtmT: Do you ha.ve his written qualit'1cntiona 

·I in wrl ttcn nun1r1nry'i' 

Ii 

7 

!l 

10 

. 11 

]~ 

J:i 

] ti 

Ii 

l!l 

~I) 

21 

~m. CO.STELLO: You do have a written summary or 

your quallf1cnt1ons? 

THE t·trTNESS: Yen, I do. 

THE COURT: Cn.n that be stipulated to? 

MR. TRIBLE: If I can look at it, I can perhaps 

stipulate to it . 

THE COURT: Give a copy to counsel. 

MR. 1'RIBLE: No problem with that. I would stipu-

lo. te to his qua.11f1ca tions, Your Honor. 

MR. COSTELLO: I would offer this as Exhibit E then 

THE COURT: It w1i1 be made a part or the record as 

Plaintiff's Exhibit Number E, and stipulated that the witness 

would testify to what in stated on those two pages as his 

qual1ficnt1onn, and do you wich to voir dire the witness on 

his qual1f1cat1ons? 

MR. TRIDLE: No, Your Honor. 

BY MR. COSTELLO: 
' 

Q This will be in the record then, and I· believe you 

have n D.S. or a S.B.S. in electrical engineering? 
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lOS) 

A Yee, M.S.E.E., Master Electrlcnl Engineer. This is 
q 

from the Nn:rnachuf:letts Inr. ti tutc of Technoloe.y. 

(Whereupon, tho previously z;;en-

·tioned document was marked aa 

Applico.nt•o .Exhibit Nwnber E 
Ii 

for identification.). 
-I DY MR. COSTELLO: 

Q You have been in the courtroo::o. throughout the test1· 
'.I 

rnony of 14r. Lewif.i and. Mr. Rickel, have you not? 

111 A Yes, I have. 

11 Q With regard to their testimony, and aa a profession l, 

1~ wns their tcst11~1ony accurate? 

MR. TRifilZ: This· was done bet.ore, and I didn't · 

11 object to 1t, but this witness is a professional engineer, 

l.'i and he should not be asked whether Mr. J,ewis's testimony in 

lf> total Wf\G t.tccurnte. I do not believe he is qualified to· 

17 answer that question. 

1'.I 

~1 

,,,, 
~-

., .. 
~·· 

r.m. COSTELLO: I will narrow. the question, if it 

please the Court, o..nd we certainly agree· here that in order 

to save time, Mr. Trible is .:free to cross examine this wit-

ness with reeard to any or the· testimony of the other two 

witne.r.oes on the technical phases of over-the-air transms-

nions with reenrct to the technical lWpec ts of over-the-air 
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tr~nsm1GR1on ~nd cable trnnsmionion, and did you hear the 

testi:nony ~hPt llOf! gtven? 

A 

Q Wos that testimony accurate? 

A It waR for technical purposes technically accurate. 

Q Ia there nny portion thnt you dtangree with that 

7 you want to e.;ive nR any more clarifiention· on? 

A I have one n:1te which I 1:?ncfe thnt mlght be of some 

!l interest. There io nothine of diso.c.;rcement, however. There 

JO is a cln:riflcntJon, and there was e. question of a UHF broad-

l1 casting statlon broadcnstine to CATV stations. Mr. Rickel 

1" mentioned thi~1, o.nd I am fam111o.r with the technical aspects 

J:i of UHF brondcn1;tlng. And the question came up aa to why 

H Gomebody who wnn not a subscriber,; why he could not pick thatj 

1;, up 1rt the air over his receiver. 

1 (i THE COURT: That is tho Canadian nystetn. 

17 THE WITNESS: Yea. And this system, I understand, 

18 it's used to broadcast to many CATV stations which are some 

J!l dtstnnce from the transmission. A person would have to spend 

~0 quite a. bit of money, n lot of money to buy nn antenna that 

21 would receive that tranomlssion. In moat ciu:ie~., 1 t is cer-

:.!~ tainl~r beyond feasi b111 ty to spend that kind of money unless 

:.!:! you do it a:~ Fl. hobby. I thtnk that la the only thing that I 

-122-

DEO REPORTING 

931-3434 



111 

I wanted to g~ over in the way of clarification. I thought 1t 

2 wa.s very well hnndlccl. 

:.! BY MR. COSTELLO: . ' 

Q Are you an officer or direct~r of any loc~l cable 

system in the Co:n:uonwcalth of' V1rg1nla? 

{j 
A 

Q Do you own any stock in any system in the Common-

i; wealth of Vire;1nia? 

!l A Unfortunately.• no. 

10 In a technical sense and as n technical question, 

n do cable opera.tors use broa.dcnnt1ng equipment or parts as 

12 pnrt of their inventory? 

A Yen. 

Q What oqulpment is it t;hey uoe that 1s broadca.nting 

1ri equipment or hove accesc thereto? 

J Ii A Technically nnd au a prl'lctical purpose; ell of the 

JI b t equipment they uBe is UBed for roa.dco.s purposen. Thia 
lH 

I ~l 

~I 

includes, for example, the equipment thnt Mr. Rickel enumer-

nted and Mr. I.ew:l.n cnumernted thnt 1~ m~ed :1.n their operation 

It includes everyth1ne from the polnt where the ~icnal le 

cenerated or rece:t.ved by the CATV Btat1on through the signal 

procensing cqu.l.p::tent in the hea.d-ln, the tra.nsmi tter.s or 

modulutoru, the dlstrlbutL:m ;-:'.yntc;n, nnd lnto the TV uct. 
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Q Cnn ye>u cntegorlze thenc for wa.;y 0f 1llu~trat1on or 

A Yen. I would clnGsify a CATV syotem·to conslnt of 

1 the following bazic nub.ayntem or co:;1poncnts: the antenna, 

• r.i'1plff:l.erc, towern, nccees, microwave equipment, origination 

1; equip:ncnt, otucJioa, dnta a tock and so on. You have the 

.signal generating, proceaoing, switching, and. combining 

·" cquip1:1ent. You llnvc the transmission and distribution equip- I 
'.l mcnt which includeo cnblc amplifiers., passive devices such na 

11! nplitters n.nd clircctlonal couplers., the otandard access,· 

11 anchora and gu:,'n ·' · also. the teminal plan includes the drop 

I:! cnblc ttnd possibly multitap devices, transmission and d1str1-

1:1 bution components depending on who ic dolne; the clansifying; 

11 and ngaln, th~ pn~nive devices with the home such as the con-

1.1 nee tors, and f:1 nnlly the trnn:'.I :former on the back of the TV 

Hi set. It also 1.ncludes test equipment and toolo that are used 

11 in the installntlon and maintenance of a TV syate'"!l. 

MR. C03TELLO: If it plea~e the Court, I believe 

1~ 1 thi:J wi tner.to hnving confirmed the tentimony of the two previ-

:'.o ous wi t.nosoen, I won 1 t go .tnto each of them nc:nin; nnd I have 

:.! 1 nc- further quc~·tiono of this wi tneoa . 

. ,., 

•)'I ..... ) 
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CROSS EXAMUMTION 

~~ BY ?-m. TRillLE: 

:! Q I have two qucstlonn,, Mr. Pnga. What io your tech-

·I n!cnl definition of broaden.sting? 

;i A My technical definition or broadcasting 1z: the 

(i creo.t1on, eencrnti::>n, nnc1 tranGmisG:t.~n of a s13nal that .is 

7 generally avnilnble to anyone in the given area. 

H Q How clo you menn generally. available?. 

~) A. The 1nd1vidunlchoo::;es what and when to receive, 

]I) snd the choice lo in his hands,, the hands 0£ the receiver. 

JI That 1s my own.personal undcrntandinc of broadcasting. 

1~ 
I ,. q You would make no distinction between lihether the 

1 :i signal came by cable or came by air? 

\_ 
No, air, I would not. · I could give an example that 1 ·l .A 

J.r; iG perhaps pretty fa.r removed, but I 1.rned to live on the farm 

Hi nd we used to plant seed by broadcasting; and that meant we 

17 the seed out there nnd it could be· accepteu or rejected 

lH 11here they fell. Sor!le of them came up and some did n::>t. · Thia 

J!I in llk.c t'.l who 1 t may concern. That is tray understandlng of 

~0 the broadcru~t .functlon o.f broadcnct1ng. 

:.!1 Well, lf I ran a ltne from me to you and spolte 

:.!~ hrough tt nnd the sien&l reached you,.that would be bMad-

:_::; as tin~? 
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A No, that is tranam.1tt1ng. 

Q What is the difference there? 

A Point to point tranarn1ss1on. 

Q That is becau.ne the line ~oes just to you? 

A Correct. 

Q Suppose I had one to you.,. one to Mr. Costello, and 

one out to the hall? 

A T would nay, if addreaatnp; us personally, and not 

meant to address anybody elae, it would not be broadcasting. 

Q Surpoae I .1unt sang a song to anyone who wanted to 

listen? 

A Then you would be broadcasting, and the people 

could listen or not, as they chose, as the case may be. 

You hnve, then, a rather broad definition of broac-

casting? 

A Whlch contains the word broadcast. Broadcasting 

meaning coveri.ng a broad audience so to speak. 

Q You don't purrort to be uainR that word in the nens 

1.n whieh it in uned for Federal Communications Regulations, 

do you? 

A I don't know. 

Q You are not familiar With their def'1n1tion. You 

den 't knm'i how they use the word. You are speaking in a 
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l general, technical sense? 

') ., A Yea. 

MR. COSTELLO: I object to the question as to how 

.~ the word broadcast is u~ed by the Federal Comr.iun1cat1ons Com-

;; mission. He replied how he used it, and I think that was a 

1; :fair question. 

7 THE COURTz He was not qualified as an expert in 

H semantics to assist the Court in de:fining the word, nna he 

~1 described it generally., and I think we•ro getting to a ques-

10 tion of discussion of law with the witness. 

11 Br MR. TRIBLE: 

l~ You were reading from a list of what you called 

1:1 broadcasting equipment, and who prepared that list? 

A I'm oorry. I didn't mean to 1.-nply I was reading 

1.'i from a list or broadcasting equipment. 

Q I didn't mean to imply you were either, but I 

17 thought I saw your eyes go down to a piece of paper~ and wan 

IH I mistaken? 

l!I A I was reading from a list of notes .that I had made 

~o ot the general categories of what makes u_p a CATV system. A 

~I CATV cable TV syatem generally consists or theae major cate-
.,., 

gories and subcomponents I read off or that I gave you .from 

~:t these notes. I prepared this myself. 
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Statements by Assistant Attorney General Trible 

MR. TRIBLE: I think I answered that earlier. That 

would certainly be closer to this tha.o the other example • 

But I think that you could still distingu.1.ah it from what I 

·I consider true broadcasting. We can pull these words apart 

all we please, but when we come down to it, there is Just 

li nothing in there that has anything to do with cablecasting 

or cable television concerns •. · 'l'hat is the Whole problem. 

If the General Assernbly had intended to cover them, they 

would certainly have used some descriptive language in there. 

Ill But it hasn't done it, and why? 

1 I MR. COSTELLO: One problem I have had in the case 

I:! for five years with both the Attorney General and his prede-

cessor is what is "true broadcaeting, 11 where did the def1n1-

I t tion come :from. 

IS THE COURT: That is what we are trying to figure 

lti out. 

1 7 

1.-; 

l'.l 

:!I 

•l" -" 

MR. COSTELLOz We haven't really had a definition 

of.what their stated position is on this. He keeps inferring 

about what he is talking about, but I would like to hear the 

State say what they believe true broadcasting is as defined 

by the General Assembly in that statute. 

•m. TRIBLE: Broadcasting is done by radio stations 

with a licenoed call sign~ and TV stations with a licensed 
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call sign; and received over a radio or television set that 

•) 

anyone hno available to them and no charge is made i.'or that 
.. .. signal. They don't pay anything to the .radio or television 

station for it. It comes through the air and not through a 

·' pipeline. I don't know how I can be any rnore complete than 

ii that. And we are saying that licensed radio and television 

' stations are involved in broadcasting and they µe exempt. · 

THE COURT: I don't know if this is relevant, but 

:J is there a Federal Excise Tax on television sets? 

it) MR. COHEN: I think so, sir. 

11 THE COURT: Is that tied in with the FCC? ]);) they 

1~ get money from this ~nd so on? 

I ., 
" 

H 

17 

)S 

I ~ l 

:.'I 

•t•) 

\t•• 

-·' 

MR. COHEN: No, sir. 

Mn. TRIBLE: I'm not sure. 

· MR •. COHEN a I don't know. I know that· FCC gets no 

funds whatever from that source, if there is such a source. 

THE COURT: Then, .if the signal 1a broadcast over 

the air, and-you have to pay the transmitting company a :fee, 

and an unscrambler to get their program, that would not be 

broadcasting, because it ia not free. 

MR. TRIBLE: That would be a closer case than what 

we have here. I hate to say _that the whole case relies on 

whether or not there in o. charge made for the receipt of the 
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and I don't know that the technicians got into it enough so 
c. ; -\-c: 

~ that I can.81~~• proof or fact, but FCC ia concerned with 

:: allocation of ava1la.ble radio frequencies and they set aside 

1 certain frequencies for each licensed broadcaster. The 

" broadcaster that we consider exempt is using a part of that 

,; frequency under that license. The cable TV companies do not 

7 UGe Any part of that frequency, there is no signal tranamitte 

·" through the frequency, and there is never another broadcaster 

!l on the same frequency. I think that is why the FCC decided 

10 that cable TV co:npanies were not broadcasting and are not 

ll considered to be broadcasters. 

I~ TnE COURT: They didn't want them to be broadcaster • 

J:t r.m. TRim.E: True. And if that statute imposes a 

11 tax under J, 1r J is not exempt, I don't see any doubt what-

.1 :i ever why, we should not impose a tax on them because the 

rn language does not specifically have·TV cable companies within 

17 1 t. That is the whole crux or the case. And 1 t is my posi-

1~ tion that all we have to do is present reasonable doubt, and 

1 ~' the Court mun t hold ror the Commonweal th. 

MR. COSTELLO: One other point. The intent of all 

:21 the testimony today is the 'transmission or a radio frequency 

for nccess to the public, and we were to put three things 

:2:1 together: the common sense logical :definition of' broo.dcastin 
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EXH:l;BIT A 

AN ORDINANCE GRANTING. UNTO WINCHESTER T.V. CABLE 

COMPANY, ITS SUCCESSORS AND ASSIGNS, A NON-EXCLUSIVE FRAN­

CHISE RIGHT.OF CONVENIENCE OR PRIVILEGE TO ERECT, OPERATE 

AND MAINTAIN POLES, CABLES, AND ALL OTHER ELECTRICAL EQUIP­

MENT, STRUCTURES, OR FIXTURES NECESSARY AND INCIDENTAL TO 

THE OPERATING OF A COMMUNITY ANTENNA SYSTEM SERVICE AND 

CLOSED CIRCUIT TELEVISION TRANSMISSION SERVICE, SUBJECT TO 

THE LIMITATIONS AND RESTRICTIONS HEREIN SET FORTH UNDER, OVER, 

UPON AND ACROSS THE STREETS, ALLEYS, SIDEWALKS AND PUBLIC 

PLACES OF THE CITY OF WINCHESTER, VIRGINIA, FOR THE PURPOSE 

OF ERECTING, OPERATING AND MAINTAINING A COMMUNITY ANTENNA 

SYSTEM AND CLOSED CIRCUIT TELEVISION TRANSMISSION SERVICE 

FOR THE USE OF THE RESIDENTS AND CITIZENS OF.SAID CITY, AND 

FOR THE PERSONS, FIRMS, AND CORPORATIONS DOING BUSINESS 

THEREIN, AND TO USE THE PROPERTY OF OTHER COMPANIES UPON 

SUCH ARRANGEMENTS AND CONDITIONS AS THE COMPANIES MAY AGREE. 

BE IT ORDAINED, by the Council of the City of 

Winchester, County of Frederick, State of Virginia: 

SECTION 1. Short Title. This Ordinance shall be 

known and may be cited as the "COMMUNITY ANTENNA TELEVISION 

Franchise Ordinance." 

SECTION 2. Definitions. For the purposes of 

this Ordinance the following terms, phrasei, words, and 

their derivations shall have the meaning given herein. 

When not inconsistent with the context, words used in the 

present tense include the future, words in the plural 
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number include the singular number and words in the singular 

number include the plural number. The word "shall" is 

always mandatory and not merely directory. 

(a) "City" is the City of Winchester, Virginia. 

(b) "Company" is the grantee of rights under 

this Franchise. 

(c) "Council" is the City Council of the City 

of Winchester, Virginia. 

(d) "Person" is any person, firm, partnership, 

association, corporation, company or organization of any 

kind. 

(e) "Home" is any single family dwelling unit 

whether a house, apartment, trailer, rented room or other­

wise. 

(f) "Pay television system" is a system whereby 

subscriber is furnished with non-commercial programming 

at a charge· based upon the programs viewed. 

SECTION 3. (a) Grant of Authority. There is 

hereby granted by the City to the Company the right and 

privilege to construct, erect, operate and maintain, in, 

upon, along, across, above, over and under the streets, 

alleys, public ways and public places now laid out or 

dedicated, and all extensions thereof, and additions thereto, 

in the City, poles, wires, cables, underground conduits, 

manholes. and other televisions conductors and fixtures 

necessary for the maintenance and operation in the City of 
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a community television system for the interception ahd 

distribution of television signals, and for the operation 

of a closed circuit television transmission service, for 

a fixed rental to be charged subscribers as set forth below. 

(b) Non-Exclusive Grant. The right to use and 

occupy said streets, alleys, public ways and places for the 

purposes herein set forth shall not be exclusive, and the 

City reserves the right to grant a similar use of said 

streets~ alleys, public· ways and places, to any person at 

any time during the period of this Franchise. 

(c) Limitation of Grant. The Company shall ncit, 

as to rates, charges, service facilities, rules, regulations 

or in any other respect, make or grant any preference or 

advantage to any person, nor subject any person to any pre..: 

judice or disadvantage, provid~d that nothing in this 

Franchise shall be deemed to prohibit the establishment of 

a graduated scale of charges for multiple installation at 

the same hciuse or building. The Company, officers, stock­

holders or ~mployees, shall not engage in the business of 

sales, service, repair or installation of television and 

radio receiving equipment. The Company shall riot charge 

additional f~es for the transmission of closed circuit 

television signals over the cable system. 

(d) Rates. The rates to be charged by the Company 

for installation of its service and the monthly rental to 

be charged by the Company shall be subjec~ to regulation 
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and control by the Council, but in no event shall the 

Council have the right to require an installation charge at 

a figure less than $7.50 for each connection, or to require 

the monthly rental at a figure less than $5.00 per month for 

the first or original connection in any home and $1.00 

for each additional connection in said home. ·Any change 

in the rates of the Company shall be approved by the C6uncil. 

(e) Term of Franchise. This grant shall be for 

a period of Twelve (12) years from the effective date of 

this ordin.ance. The grant shall be renewable or may be 

terminated each year thereafter on six months ·written notice 

by either party for an addibional eight (8) years. This 

grant sh~ll in no event extend for a period over twenty 

years. 

(f) A Pay Television System shall not be used 

or installed under this City Community Television System 

without the consent of the City. 

SECTION 4. (a) The Company shall install an 

All Bands System; ten channels of which shall be employed 

for the purpose of providing reception of commercial tele­

vision and educational television, and two channels of 

which shall be held available for closed circuit television 

transmis~ion. The Company shall provide free subscriber 

service to schools and it shall furnish educational tele­

vision to such schools and it shall furnish educational 

television to such schools and to its subscribers. Quality 
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of reception shall be equivalent to Class A signal as 

defined by FCC. 

(b) The Company shall provide, either through its 

own facilities or by contract with other persons, closed 

circuit programming on two channels, such programming to be 

furnished without a~ditional cost to subscribers. One of 

such channels shall be maintained as an audio weather 

scanning channel providing time, weathe~ and temperature 

while the other shall be used for the purpose of transmitting 

local programs to persons using the service of the Company. 

Within six months after the system is energized, the Company, 

or the persons contracting with· the Company for such purpose, 

shall provide at le~st thirty (30) hours of ·1ocal expression 

per month in addition to the weather scanning channel . 

. SECTION 5 .. Compliance with Applicable Laws and 

Ordinances. The Company shall, at all times during the 

life of this Franchise, be subject to all lawful exercise 

of the police power by the City, and to such regulation as 

the City shall hereafter by resolution or ordinance provide. 

The City shall have the right to impose such license tax 

upon the Company as the Council shall determine. 

SECTION Q. (a) Company Liability--Indemnification. 

It is expressly understood and agreed by and between the 

Company and the City that the Company shall save the City 

harmless from all loss sustained by the City on account of 

any suit, judgment, execution, claim, or demand whatsoever, 
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resulting from negligence on the part of the Company in the 

construction, operation or maintenance of its television 

system in the City. 

(b) The Company shall take out and maintain 

throughout the term of this grant insurance against personal 

injury with limitations of not less than $100,000 for injury 

to any one person and $300,000 for any one accident and 

insurance against property damage in an amount not less 

than .$50,000. The above policies shall be written by a company 

acceptable to the City and the City shall be named as an 

additional insured thereunder. A certificate of this policy 

shall be furnished the City. 

(c) The Company shall obtain workmen's compen­

aation insurance as required by the law of the State of 

Virginia, such insurance to be written by a company accept­

able to the City. 

SECTION 7. (a) The Company shall install its 

poles, wires, cables, fixtures and appurtenances in accord­

ance with the requirements of the National Electrical Code 

and the current edition of the National Electrical Safety 

Code and so as not to interfere with the installations of 

the City; or of any public utility engaged in serving the 

City. The Company further agrees to comply with any rule 

or order now in effect or which may hereafter be issued by 

any governing or regulatory authority having jurisdiction. 

(b) All poles, posts, or other structures, and 
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all lines, equipment and connections in, over, under and 

upon the streets, sidewalks, alleys and public grounds or 

places of the City, wherever situate or located, shall at 

all times be kept and maintained in a safe, suitable and 

substantial condition, and in good order and repair. 

(c) The Company shall maintain a force of one 

or more resident agents or employees at all times and shall 

have sufficient employees to maintain adequate and prompt 

service to its facilities. 

(d) The Company agrees to provide services to 

any person in the city limits within twenty-two months 

after the system has been energized. 

SECTION 8. (a) The Company shall file with the 

City Manager true and accurate maps or plats of all existing 

and proposed installations, and the City hereby reserves the 

right at all times to reject any proposed installation 

whose manner or place of construction it deems contrary to 

public intere~t, and may order and direct the Company, at 

its own expense, to move the location or alter the construction 

of any existing installation wherever the Council deems the 

public interest to require such removal or alteration, having 

due regard to the equities of the parties concerned and 

the purpose of this grant. 

(b) The Company shall file with the City Manager 

a statement setting forth the ownership interest in the 

Company and setting forth the names and addresses of all 
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officers of the Company and the position that each holds. 

In the event of a change in ownership of stock of the 

Company or any change of officers or directors the Company 

shall promptly file information setting forth such change 

with the City Manager. 

(c) In addition, the Company shall file with the 

City Manager (1) Copies of such rules, regulations, terms 

and conditions adopted by the Company for the .conduct .of 

its business, and (2) an annual summary report showing gross 

revenues received by the Company from its operations within 

the City during the precedirig year and such other informatipn 

as the City .shall request with respect to properties and 

expenses related to the Company's service within the City. 

SECTION 9, Conditions on Street Occupanpy. 

(a) Use. All transmission and distribution 

structures, lines and equipment erected by the Co~pany 

within the City shall be so located as to cause minimum 

interference with the proper use of streets, alleys, and 

oth~r public ways and ~laces and to cause minimum inter­

ference with the rights or reasonable convenience of property 

owners who adjoin any of the said streets, alleys or other 

public way~ and places. 

(b) Restoration. In case of any disturbance of 

pavement, sidewalk, driveway or other surfacing, the Company 

shall, at its own cost and expense and in a manner approved 

by the City Inspector, replace and restore all paving, side-
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walk, driveway or surface of any street or alley disturbed, 

in as good condition as before said work was commenced, 

and shall maintain the restoration in an approved condition 

for a period of two years. 

(c) Relocation. In event that at any time during 

the period of this Franchise the City shall lawfully elect 

to alter or change the grade of ahy street, alley or 

other public way, the Company, upon reasonable notice by 

the City, shall remove, relay, and relocate its poles, wires, 

cables, underground conduits, manholes and other telephone 

fixtures at its own expense. 

(d) Placement of Fixtur~s. The Company shall not 

place poles or other fixtures where the same will interfere 

with any gas, electric or telephone fixture, water hydrant, 

main, or sewer, and all such poles or other fixtures placed 

in any street shall be placed at the outer edge of the 

sidewalkand inside the curb line, and those placed in alleys 

shall be placed close to the line of the lot abutting on 
; 

said alley, and then in such a manner as not to interfere 

with the usual travel on said streets, alleys and public 

ways. 

(e) Temporary Removal of Wire for Building Moving. 

The Company shall, on the request of any person holding a 

building moving permit issued by the City, temporarily raise 

or lower its wires to permit the moving of buildings. The 

expense of such temporary removal, raising or lowering of 
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wires shall be paid by the person requesting the. same, and 

the Company shall have the authority to require such payment 

in advance. The Company shall be given not less than forty­

eight hours' advance notice to arrange for such temporary 

wire changes. 

(f) Tree Trimming. The Company shall have the 

authority to trim trees upon and overhanging streets, alleys, 

sidewalk$ and public places of the City so as to prevent 

the branches of such trees from coming in contact with the 

wires and cables of th.e Company, all trimming to be done 

under the supervision and direction of the City and at the 

expense of the Company. The City specifically reserves 

the right to prohibit the trimming of trees where it deems 

that such trimming would damage or destroy the tree. 

(g) Existing poles, posts, and other such 

structures ·or telephone and power companies for leasing 

or licensing at reasonable terms shall be used as practicable 

in order to minimize interference with travel. 

SECTION 10. Approval of Transfer. The Company 

shall not sell or transfer its plant or system to another, 

nor transfer any rights under this Franchise to another without 

Council approval. Provided, that no sale or transfer shall 

be effective until the vendee, assignee or lessee has filed 

in the office of the City Clerk an instrument, duly executed, 

reciting.the fact of such sale, assignment or lease, accepting 

the terms of the Franchise, and agreeing to perform all the 

-140-. 



conditions thereof. 

SECTION 11. City Rights in Franchise. 

(a) City Rules. The right is hereby reserved 

to the City to adopt, in addition to the provisions herein 

contained and existing applicable ordinances, such additional 

regulations as it shall find necessary in the exercise of 

tis police power. 

(b) Supervision and Inspection. The City shall 

have the right to supervise all construction or installation 

work performed subject to the provisions of this ordinance 

and to make such inspections as it shall find necessary to 

insure compliance with governing ordinances. 

(c) The City reserves the right to order the 

service discontinued in the event of an emergency. 

(d) All rights, rights of way, and easements 

hereinabove designated shall remain the property of the City. 

Until such time as said poles or other equipment are actually 

installed, and in,the event of future removal of said equip­

ment, said rights shall immediately revert to the City and 

be automatically cancelled. 

(e) The Company, before beginning ·construction 

or operation under this Franchise shall execute a bond with 

good and sufficient security in favor of the City, in the 

amount of $50,000.00, conditioned upon the constructing and 

putting into operation and maintaining the community antenna 

system provided for in this Franchise. This bond shall 
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remain in effect during the full term or terms of this grant. 

(f) The Company shall have fourteen (14) months 

from the effective date of this Ordinance within which to 

erect, inst~ll and energize its system. Failure of the 

Company to erect, install and energize its system within 

this period shall be deemed a breach by the Company giving 

to· the City the option to cancel the rights given to the 

Company by this Franchise. 

(g) If at any time after the date the system is 

energized the Company shall fail to comply with the·. terms 

of this Ordinance, and shall continue to fail to comply for 

a period of thirty (30) days after receiving notice of non­

compliance from the City, the Company shall be guilty of a 

misdemeanor and upon conviction thereof, shall be fined not 

less than $5.00 nor more than $50.00 for each days' failure 

to comply, each days' failure to comply being a separate 

and distinct offense. Criminal liability under this section 

is predicated on negligent or willful failure on the part 

of the Company to comply and this section shall not apply if 

non-compliance is occasioned by events beyond the control 

of the Co.rripany. In the event the Company should contest its 

liability to fine under this section, no further penalty 

shall be assessed uritil such liability is established. 

Should such liability be established by a court of competent 

jurisdi9tion the Company shall have thirty (30) days within 

which to comply and within which to pay all fines assessed. 
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In the event the Company does not then comply and pay all 

fines assessed the City shall have the option to declare· 

the Franchise arid bond forfeited. 

SECTION 12. Payment to City. 

Winchestet T.V. Cable Company will pay to the 

City a sum equal to 3% bf the first $100,000.00 annual gross 

rentals received, 4% in excess of $100,000.00 and less than 

$200,000.00 and 5% in excess of $200,000.00 or an annual 

payment of $500.00, whichever shall be greate~. 

SECTION 13. The Company shall at all time operate 

and maintain its community antenna system in such manner as 

not to interfere with existing television reception, including 

interference by radiation. Once interference has been 

established, if the same be not corrected .within 30 days 

time following notice given to the Company by the City, the 

City, by action of its Council, may terminate this grant. 

SECTION 14. Records and Reports. The City shall 

have access at all reasonable hours to all of the Company's 

plan, contracts, and engineering, accounting, financial, 

statistical, customer and service records rel~ting to the 

property and the operation of the Company and to all other 

records required to be kept hereunder. 

SECTION 15. Publication Costs. The Company shall 

assume the cost of publication of this Franchise as such 

publication is required by law. A bill for publication costs 

shall be presented to the Company by the City Treasurer upon 
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the Company's filing of acceptance and shall be paid at that 

time. 

SECTION 16. The provisions of this Ordinance are 

hereby declared to be severable. If any of its sections, 

provisions, exceptions, sentences, clauses, phrases or parts 

be held unconstitutional or void, the remainder of this 

Ordinance shall continue in full force and effect, it being 

the intent now hereby declared that this Ordinance would 

. have been adopted even if such unconstitutional or void 

matter had not been included therein~ 

Passed by the Common Council on the 9th day of 

March; 1965 . 

. Testee: 

[Filed 

Station 

WBAL-TV 
WSVA-TV 
WRC-TV 

B. M. Perrere 
Clerk of the Common Council Approved: 

William M. Battaile 
Mayor 

* * * 
EXHIBIT B 

ANALYSIS OF SECTION IV-B, FCC FORM 303, AND 
SECTION IV, FCC FORM 342, FILED IN JUNE & 

JULY, 1972, FOR TELEVISION STATIONS CARRIED 
ON WINCHESTER TV CABLE COMPANY CATV ~YSTEM* 

Hours of Local** Total Hours of 
Programming in Operation in 
Com12osite Week Com12osite Week*** 

25:51 129:42 
8:34 118:10 

25:48 137:50 

% 

19.9 
7.3 

18.7 
WTTG(TV) 18:10 128:11 14.2 
WMAL-TV 27:07 129:47 20.9 
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WBFF-TV 1:50 1/2 94:30 
WTOP-TV 21:23 134:17 
WDCA(TV) 7:05 110:00 
WHAG-TV 8:04 123:52 
WETA-TV 27:00 103:00 
WVPT(TV) 4:00 66:30 
WJZ-TV 27:51 149:05 

Perqent of Local Programming in Composite Week 

Educational Stations 
Commercial Stations 
Independent Stations 
Stations Outside Major Markets 

Winchester TV Cable Company 

lB.3% 
13.7% 

8.1% 
6.7% 

Total Programming on 12 Channels in Composite 

1. 9 
15.9 

6.4 
6.5 

26.2 
6.o 

18.7 

Week 1,526.4 hours 
Local Programming on Channel 6 (local 

origination channel) in Composite Week 168 hours 
Percent 11% 

* Attached hereto as pages 1-12 are excerpts from Section 
IV and IV-B of the most recent renewal applications 
filled by the television stations carried on Winchester 
TV Cable Company CATV System. 

** Attached hereto as page 13 of this exhibit is Federal 
Communications Commission Form 303, Section IV-B, 
Page i, Paragraph lO(a) defining the term "local 
program". 

*** Attached hereto as page 14 of this exhibit is a Public 
Notice released by the Federal Communications Commission 
on August 9, 1971, explaining the term "composite week." 

* * * 
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FCC Form 1-12 

STATEMENT OF PROGRAM SERVICE OF 
bROADCAH APPLICANT 

Noma al applicant:. 
(.!.:..-:.:ltcr \;~w~1inqt:on Euuc~·1t:ional 
1.rcluGur;:i.1unic.:;;. Lionr; /\s.;1;oc. 1 Inc. 

DEFINITIONS FOR PROGRAM DATA 

'" 

Filo No.: 

l. Sources of programs aro defined os follows: . . 
A kf.21.r!.n..'.t!..n.!!! (L) is ony pror,rorn ori9inotod or produced by tlir. station, cmployin!l live tolont more thon 50':. of tloe ti"1c, nod usin9 tho ,,t11dins 

or oth<'r lucolotics oi the sloli~n. A local program recorded or lil111cd by thn ~tntion for lut<lr broadcast sl1oll ~c c:los5ifi<·d ns locol. A f"'·".-rn'" ;•ro­
dui:cJ by o station onJ fed loo network shall be clus~1fic<l by the originating slution os loco!. Programs primarily fuoturinl) phono!iropl1 recoroc., syndi· 
cokol or f..uturc films or loped or transcribed programs, slooll not bo clo,silicd os local oven tloougli a station persona lily oµpeors 1nc1Jcntully to on• 
trrduc"c such material. 

A :::~~p~~ (REC) (Radio only) is any program, not falling within the defini:ion of "local" above, wloiclo uiilizes phonograpt1 records, elec· 
lrical t1ans~ropl1ons or loped music, witlo or witloout commentary by o local announcer, or otloer station personnel. 

A n_-:lwt•rk pr~~ (N) is any program lurnisloed to tho station by o network (notional, regional or special) such as NET, NAEB Radio Tope 
Network, tu:>lcrn tducotionol Network, Educational Radio Network, cjc. 

Q_~1i_:r __ PruQrorns (OTHER) ore any programs not dufincd above, including, without limitolion, syndicated film, toped or transcribed programs, and 
feature ti l11;s. · · · 

2. Ji;~s-.!!,f cduc~t~o'.!.ol pror.rnms ore defined os follows: 
.!.'.!.!!lructi<::_~ (l) incTuJcs'OTf programs designediabe utilized by any levol of educational institution in the regular instructional proyrom of the 

institution. ln·schooi, in·ser.vice for teachers, and college credit courses ore examples of instructional programs. 

9cncrol Educalionol (GEN) is on educational program for which no formal credit is given. 

Pcrform_0_\1...:..l\.0.~ (A) is o program, live or recorded, in which the performing aspect predominates such os drama or concert, opera or dance. 

fd>Ji.£..Aff_ni_~ (i'A) includes talks, discussions, speeches, documentaries, editorials, forums, panels, 1ound tables, end similar programs pr'i· 
morily coocerning local, notional, ond internolionol affairs or problems. . 

~!gt11 Er.tc1loinn1ent (LE) includes progrums consisling of popular music or other light entertainment. 

9.!.!.~ (0) includes all programs not foiling within tloo definitions al Instructional, General Education, Performing Arts, Public Affairs or Light 
Ent~rloinmcnt. Such programs OS news or sports should be reported OS "other." 

._EfillGRAM DAT A 

1. (u) At1oclo as EKhibit No. 
1 of operotion: · 

Program Logs for a fuli week (b) State for the week submitlcd in 1 (o) oLovc tha sir,n·on and sign·off 
limo and total hours for weekdays, Saturday, ond Sunday. 

(1) from tloe school term during which tho application is filed, or 

m if such term begcm less than 90 days before the dote ol filing 
tlic opp I icalion, from the school term immediately precoeding the 
school term during which the opplicotion.is filed. 

(c) Stat~ for o lull week submitted iii l(a) above the portion ol tho 
schedule obtained from the following sources (totals to equal 1003): 

Source Hours Percentage 

1. Loco I program 27:00 

2. Record program (Radio only) 

J. Network program 63:00 ............................ Gl~• . 

4. Other .. J.:,\ .. t9.9. .. l -r 

............. ~.~ ....... 

Total 103;00 100% 

Sign•on 8: 00.:Hn 0 2 30.vn 3: 30n~.l ............................ -................................. ,,,._ 

Sign·o ff 

.Total hours on air lG+ J..~ i 30 7: 30 J 0"'·' .......................................... Total .. · ..... :-' ... '° ...... 
(d) State for o full weok submitted in l(o) obovo the amount of time devoted 
to the following typos of programs (totals ta equal lO(Jf;): 

Type ol Program Hours Percentage 

1. Instructional -··-... .9 .......... . _, .......... 9. ....... .. 

73 :!,jO ............................ 71·~ 2. General Educational 

J, Performing Arts 
0:00 

4. Public Affairs 17:t.O ............................ 

5. Light Entertainment . ............ 9. ......... . 0 

6. Other 3:30 ............................ 

Total 
l.03:00 1003 

2. Docs applicant contomploto any mutariol changes in future program service? 

o statement 111dicoliny what lhcy ore. 

l 
YEsQ: rwO I 

If "Yus", givo tho narno of tho nctwork(s). 

IWI C: The NET, IJ/,[(\ Rodia Topo Nutwork, EJucotionn I f~uJi? tfotworl<, uw:·~:'.':_f'ostorn Educnlionnl Network ore.c•omples of cducotio11ol nctworh.j 

147 



12712. 5V, 12812. SV 
202.4S 0 Azimuth 
19. 64 'Miles 

12737.SH, 12787.SH 
154.11° Azimuth 
18. 43 Miles 

12712. SH, 12812. SH 
140. 59° Azimuth 
16. 45. Miles 

EXHIBIT C 

Caret, Va. 
37" 58 1 14" N. 
76 o. 55 1 59 11 w. 

0[£ Air Pickup Point 
Signals of W TTG-TV 
and WDGA-TV 

King William, Va. 
37° 42 1 Z6 11 N. 
77° 04' 12 11 w. 

Good Hope, Va. 
37° 28' 00" N. 
76° SS' ZS" w. 

12737. SV, 12787. 5V 
130. 41 ° Azimuth 

Williamsburg; Va. 
37° 16' 56 11 N. 
76° 44 1 03" w. 

COM PUC ON 

January 1972 

ZO. 29 Miles 

Newport News, Va. 
37° 05' 28" N~ 
76° 27 1 16 11 w. 

COMMUNITY ANTENNA RELAY SYSTEM 

Proposed by 

HAMPTON ROADS CABLEVISION COMPANY 

SYSTEM DIAGRAM 

EXHIBIT 2 -------

··--··---· ·---------·--



I_ 

:.-\· 
; 

PREPARED FOR 

______ _...H...._.A._,· _,M_......,P""-...... T ..... O~N_._RQAD..S CAB LE VISION C O;A PAN Y 

235' AGL, 366' AM.SL 

PROPOSED STRUCTURE 

Ground Elevation 
131 1 AMSL 

NOT DRAWN TO SCALE 

,..,,,_ ,,_...-::,. ,,....., .. ~ 
~· ·.• . ..7h..... 

/ ......... ~- ..... ---.'.::-~ 

\ .< con1Pucon 
' ·."· ...... ___ -· ·---: ·J 

'-.......:..·.·. · .. :../ ·--.' ... ......:...· . ..,;..,.,.,-
CONSUL TING ENGINEERS 

13740 NEUTR0f4 ROAD 

DALLAS. lEXAS 75240 

TEL. 214·233·2916 

January 1972 
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To Kin£! W i l1 i ;t m Va. 
8 x 12' PR at 225' AGL 

· 6' Parabolic at I 0 1 AGL 

VERTICAL PROFILE SICETCH 

CARET, VIRGINIA 

37° 58 1 14" No. Latitude 
76° 55 1 59" W. Longitude 

* EXHIBIT _ __..,3 __ 



EXHIBIT D 

CHAPTER III 

POLICIES RELATING TO CERTAIN MINIMUM 

STANDARDS FOR CATV SYSTEMS 

1) Subject to any necessary FCC approvals or waivers, the 
VPTC shall require that, by March 31, 1977, all CATV 
systems operating in Virginia which have the required 
channel capacity will make one (6 mHz) channel available 
for "on-call" lease use by the VPTC acting on behalf of 
the various organs of the Commonwealth Government. 

2) This ;'Commonwealth Access Channel" shall be leased by 
VPTC from local CATV systems at the prevailing hourly 
rate and on a strict basis of actual transmission use. 
(Where no lease rate has been established, the franchising 
authority and the franchisee must settle on one by 
March 31, 1977, seeking FCC approvals as may be required 
in the circumstances.) 

3) In those CATV systems operating in one of the "Top 100 
markets" (as defined in FCC regulations) this "Common­
wealth Access Channel" shall be provided separate from, 
and in addition to, any channels dedicated to use by 
"local educational authorities" or by the governments 
of the local jurisdictions involved. 

4) This "Commonwealth Access Channel" shall be receptable 
throughout each CATV System and shall not require converters 
at subscriber's receivers unless the converters are 
invariably provided as a part of the CATV service to the 
general public. 

5) This "Commonwealth Access Channel" shall incorporate the 
use of two-way technologies (as defined by the Federal 
Communications Commission) where they are available for 
leased applications. 

6) Scheduled use of the "Commonwealth Access Channel" by 
VPTC may be intermittent or continuous. Where VPTC 
schedule use is intermittent; the CATV system involved 
may make other (leased or free) usage of the channel, 
provided the VPTC may order up its use for Commonwealth­
related programs on 24-hour notice. 

7) Each Virginia CATV franchisee having a "Commonwealth 
Access Channel" capacity of the sort described above 
will be expected, after March 31, 1977, to provide (for 
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reasonable fees) at its main head-end location, space and 
electrical facilities needed to connect into the main 
CATV feed system: 

a) One-to-three helical-scan videocassette machines (or 
other comparabl~ audiovideo storage me~hanisms) supplied 
by VPTC (or its public telecommunications agents.) 

b) And/or one-to-three audiocassette (or other comparable 
audio storage mechanisms) supplied by VPTC (or its 
agents.) 

c) And/or electronic interconnection terminal elements 
(supplied by the telephone company, a common carrier 
firm, or the Commonwealth government.) 

If and when the CATV franchisee can provide none of these 
devices or elements through lease agreements, the VPTC 
could employ such deivces and elements of its own to insert 
program materials into the "commonwealth Access Channel" 
(or, where VPTC allows, into other governmentally and 
educationally-dedicated channels of the CATV systems, 
including, where technically appropriate, audiobandwidth 
channels.) The VPTC will pay any reasonable system fees 
associated with the manned operation of such program insertion 
apparatus placed by VPTC on the premises of the system. 

8) Where the franchisee has been required, or allowed, by 
the FCC to dedicate one (or more) channel(s) for use by 
"local education authorities," (i.e., the "Education Access 
Channel" specified in Section 76.25l(a)(5) of the FCC 
Rules and Regulations) the franchising authority will 
require a "Committee of Education Interests" (CEI) be 
established for the purpose of regularly advising the 
local authority and the CATV operator as to the specific 
applications, allocations, programming and other policy 
decisions affecting the operation of such an edueational 
channel or channels. The CEI shall have no power of 
censorship over such channels. 

9) The VPTC must approve and confirm the composition of the 
CEI. 

10) The by-laws and amendments adopted for CEI operation must 
be approved by the VPTC. The minutes of its meetings 
and any other documentation which describes CEI decision­
makipg processes and outcomes must be furnished VPTC. 

11) The CEI must, in all cases, include one representative 
named by the Public Telecommunications entity whose 
District includes the franchise area involved. The other 
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L_ __ 

representatives should be drawn from: 

a) the local public school division(s) 

b) the State Department of Community Colleges 

c) the State Council for Higher Education 

d) any. locally-based non-sectarian institution(s) of 
higher education 

e) any local state-accredited·non-sectarian private 
school(s) 

f) the community-at~large 

Proxy attendance will be permitted in all cases. 
The CEI must be selected without regard to race, sex, 
religion, color or national origin, taking special care 
to ensure that selection techniques do not discriminate 
in any way against women or members of minority groups. 

12) The meetings of the CEI must always be public. Their 
time and place must be given 10 days public notice, 
with an advance copy of such notice to be furnished the 
VPTC. 

13) 

14) 

The VPTC will be allowed to send one or more official 
representatives to the CEI meetings for the purpose of 
making presentations about pertinent public telecom­
munications issues and then to participate in any 
ensuing discussion. 

The VPTC will consult with the FCC and file with that 
agency such legal papers as may be necessary to effectuate 
the policies of the State Plan, including the creating 
of an administrative procedure for enforcing the Common­
wealth's CATV policies. 

* * * 
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