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IN THE SUPREME COURT OF VIRGINIA

AT RICHMOND

WINCHESTER TELEVISION CABLE COMPANY,

Appellant

v. : RECORD NO.
TAYLOR L. BARR,
Commissioner of Revenue,
W. H. FORST,
State Tax Commlssioner,
Appellees
[2] APPLICATION TO COURT FOR CORRECTION

OF ERRONEOUS ASSESSMENTS

1. That Winchester TV Cable Company

Virginia stock corporation duly qualified fo do business
in this State, with its principal office at 136 South
Cameron Stréet, Winchester, Virginia, such location

being wholly within the City of Winchester, Virginila,

and subject to the jurisdiction of this Court.

2. That on December 10, 1969, Applicant was

assessed by the Department of Taxatlon of the Common -

wealth of Virginia the following amounts: 

740933

is a

a. For the period from July, 1968 through

May, 1969:
- State Use Tax
State Use Tax Penalty or Interest
Local Use Tax

Local Use Tax Penalty or Interest

$176.95
27.41
154.25
32.97



Total Taxes, Penalties and Interest $391.58

'Vb. For the period from September, 1966
through June; 1968: L
.~ State Use Tax $273.71
Staté Use Tax Penaity or Interest 68.43
Total Taxes, Penalties énd Interesf“:$342.lu
(Exhibit A attached). | o
3. That Section 58-441,37 of the Code of
Viréinia, as amended, makes Section 58-1130 through
Séction 58-1139 applicable to sales taxes.
4. That Section 58-1130 of the Code of
Virginia permits the application of Petitioner'AppliCant
to thié Court for relief of any erroneous assessment
within two (2) years from the 31st day of December of
the year in which such assessment is made. Sald assess-
ments having been in the Calendar Year‘l969;’this petition
for relief is timely filed. |
| 5. That Petitioner Applicant is‘ekpressly eXx-
empted from the application of such Sales and Use Tax by
Section 58-441.6(j) of the Code of Virginia; as amended;
which states the specific exclusion: '
"(j) Broadcasting equipment and parts and
accessories thereto and towers used or to
be used by commercial radio and télevision
. companlies or concerns which are under the
" regulation and supervision of the Federal
Communications Commission."

6. That Petitioner Applicant 1s exempt under
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the aforesaid section and sets forth the following facts

in support thereof:

a. That Community Antenna TeleviSionv(CAfV)
systems are clearly under the regulation and supervision
of the Federal Communications Commission by decision of
the Supreme Court of the United States in U.S. v.

Southwestern Cable Company, 392 U.S. 157 (1968).

b. The Federai Communications‘Commission has
adopted.rules regarding television stations . to be carried,
advertising on CATV systems, cablecasting by candidates
for public office, Fairness Doctrine for CATV systems,
sponsor identification requirements for CATV systems,
lotteries, diversification'of control over CATV systems,
and rules regulating'cablecasting of feature films and
sports events.A A copy.of the rules 1S'attached hereto
- as Exhibit B.

"¢.. The Federal Communications Commission has
adopted rules requiring CATV systems to pay annual fees
'and fees for filing various petitions and notifications
with the Commiss1on. A copy of the schedule of fees is
attached hereto as Exhibit C.

~d. The Federal Communications Commission has
proposed rules requiring CATV systems to maintain program
logs for cabiecasting and it has proposed rules requiring
CATV systems to show non-discrimination in their employ-
ment praCtices. A cooy of these notices of oroposed rule
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making 1s atﬁached hereto as Exhibit D.

e. The Federal Commnnications Commission on
August 5, 1971, proposed to adopt rules to be effective
March 1, 1972, further regulating and supervising CATV
‘systems in the following respects: |

(1) requiring a minimum channel capacity for
- certain CATV systems;
| (2) requiring that for each broadcast signal
carried, CATV systems must provide an equivalent bandwidth
for nenbroadcast uses; |

(3) requiring there be one free, dediceted; non-
commercial, public access channel available atvall times
on a non-discriminatory basis;

(H) requiring one channel be set aside for
educational use and one channel for'state'and local
government use;

(5) forbidding state or municipal regulation
of the channels described above in numbers. three and four;

(6) requiring that there be built into cable
systems'tne capacity for two-way communicaﬁibns;

(?) forbidding any censorship or exercise of
progrem‘content control of any kind over the material
presented on assess channels not programmed by the CATV
systems;.hOWever, the CATV system shall adopt rules
prescribing the presentation of any advertising material

(including political advertising spots) of lotteries, and
4o




in terms identical to 18 U.S.C. Section 1464, of obscene
or indecent,matter;~

(8) proposing technical standards to provide
that a sigﬁal must meet certain standards of minimum
technical performancé on-arrival at a subscribers term-
inal; | |

(9) Proposing that all CATV operators conduct
complete performance tests of systems at least once a
year, and keeb thevresults of such tests on public file
for five (5) years; and

(ib) prescribing standards which must be met
before local or state governments can act in the fol-
léwing aréas: chdice'of franchisé and service area,
~construction timetable, franchise duration, subscriber
rates, sérvice standards,‘and franchise feeS.A

f. Your Petitioner Applicant originates local
programs over its network from its studio at‘136 South
Cameron Stfeet, Winchester, Virginia, and at all times,
after being'energized, has had the capacity to do so and,
in fact; has done so, and under the rules and_reguiations
of the Federal Communicatiéns Commission may at any time
be regulatéd to the extent that the Commission so elects.

g. That much of the equipment ﬁsed by your
Petitioner Applicant in the origination of these programs,
and the towers and electronic tubes, switches, relays,

rectifiers, connectors, dividers, transformers, filters, |
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extenders, transistors, electric coating, tdgether with

other miscellaneous equipment and accessoriss is identical
‘to,_interchangeable with, and perform the same fnnctions
as similar equipment used by other radio and television'
companies not disseminating to subscribers by use of
cablé.

h.. That your Petitoner Applicantnis s stock
‘corporation organized for profit and 1s commercial in its
origin and activity and is a "company" within the meaning
of Seétion'58—u11.6(3).

i. That the cable and all parts and acces-
sories thereto are integral parts of the distribution
system of;cable’networks; and cables afe frequently used
lby’othér fédiq snd television companies for- shunting,
relaying,'and direct transmission of portionsvdf signals
even where such transmissions are primarily through
airways. | '

vvj. The statute imposes no point source dis-
semination}requirement or wireless requirenent.

k. Your Petitioner Applicant is -duly operating
nnder a franchise granted by the Common Council of the
City of{Winchester on the 9th day of March, l965, and
accepted:the 15th day of March, 1965, over rights-of-way
_grantea as part of such franchise, but paying rental to
Chesapéake and Potoméc Telephone Cpmpany,of Virginia and
the Potomac Edison Company for space on poles from which |

cable is strung. | -6-




7. Even if the Court holds the statﬁté to be
applicable, Petitioﬁer Applicant represents that it is
uncqnstitutional. In support thereof, it alleges the
-following:‘

a. It imposes a tax upon proceedsxfrom inter-
state commerce in violation of the commerce clause ofv
the Constitution of ﬁhe United States, Article I, Séction‘
8. |

| b. To grant. wireless radio and teie&ision
companies the exémptidn and not CATV systems fails to
proVide.edual.treatment for taxpayers similarly situated
andvthe failﬁfe to cfeate_equality constitutes é burden
“upon interstate commerce prohibitéd by the Constitution.

| C. kThe method of interpretation employed by

the Virginia'Department of Taxation is arbitrary and
unreasonable and based on vague standards of delineation
" not expreésly provided.in the statute nor in any duly
chstitufed regulations, in particular the imposition of
a wirelegs requiement; and an uninterrupted reception.
requirement, and as such, these are unconstitutional.

"d. The same equipment owned by'power companies
or teléphbné companies is exempt from taxatibn in Virginia
and would be exempt from taxation and as such constitutes
unequal treatment for taxpayers similarly.situated, and
such treatment.is unconstitutional. |

8. Petitioner Applicant répresents that to the
-7-




best of its knowledge, information and belief all of the
sales tax‘sums represent assessments on equipment essential
to the cable TV dissemination of éignals.' ASsessﬁent
.haVing been made_by the Department of Taxétién,Ahowever,
is an obJective assessment; and'should less than all of
the»equipment be exempt, the.exact amount may bevdeter—
mined ahd assessed in this proceeding from the information
now provided ‘to the Departmeﬁt of Taxation through its
auditor. | | ‘ _
| WHEREFORE,:your Petitioner Applicént prays that
it be relie&ed from the erroneous asséssmentévmade by-
the Commonwealth of Virginia and that this Court determine
'(a).'that youf Petitioner Applicant is énﬁitlednto the
éxemption:prqvided by Section 58-411.6(j) of the Code, or
(b) that the attempted assessments of your Pétiéipner
Applicant are unconstitutional and, thepefofe,_unenforcef
vable, and that the Court set a date for(said'hearing S0
that requiréd notices may be given the Deparﬁment of
, Taxation, o ‘
WINCHESTER TV CABLE COMPANY
By /s/ Lewis M. Costello
Counsel ,

[Filed October 27, 1971]

* * *




611

ANSWER

Now comes the Commonwealth of Virginia, by the

Attorney General and answers the ptition filed against

it hereln and says:

- paragraphs 1,

paragraph

paragraph

1,

2.

The defendant admits the allegations of
2, 3 and 4 of the application.

The defendant denies the allegations of

5 of the application.

3.

The defendant denies the allegations of

6 of the applicatioh, except that it admits:

That the Federal Communications Commission
has certain regulatory authority over
Community Antenna Television systems..

That the Federal Communications Commission
has adopted certain rules and proposed
other rules as set forth in subparagraphs
b, ¢, d and e of the application, but

~ defendant does not admit the power of the

Federal Communications to promulgate such
rules ' '

That the allegatlons of subparagraph f of
paragraph 6 are true. -

‘That certain electrical equipment performs

specialized functions in many different
systems, as alleged in subparagraph g of
paragraph 6, but defendant denies that such
equipment is thereby considered to be broad-
casting equipment within the meaning of
Virginia Code §58-441.6(J) -

That the allegations of subparagraphs h and
k of paragraph 6 are ture; and that the
defendant neither admits nor denies the
allegations of subparagraph i of paragraph
6 of the application.

The defendant denies the allegations of
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_paragraph.7 of_the application.

5. The defendant neither admits nor denies the
allegations of paragraph 8 of. the applicaﬁion and calls
for strict proof of the same.

And now, having fully answered, defendant prays
to be hence~dismissed with its costs in 1ts behalf expended.

COMMONWEALTH OF VIRGINIA

By/s/ Lee F. Davis, Jr.
Assistant Attorney General
[Filed on November 13, 1971j | |

¥ % *

(691 - - " NEW MATTERS
Certain new matters have arisen since the

preparation of the original brief of both Applicant and
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the Commissioner.

By law the Commoﬁwealth has createa in the office
of the Gofernor a Virginia Public Telecommunications
Council, §22-333. The purpose stated is to .assist counties,
cities, and'towns. (§22-333 et segf.to §22~344.3). |

The general powers and duties of §22-334 auth-
orize it to | | |

(a) "prescribe reasonable_régulations as it
deems necessary"; and

-(b) "to acquire, broducefand'distribute pro- .
grams fér,té;ecommUnicétion service to any part of the
state." | | |

Iﬁ'pursuancé thereof certain regulations have
been proposéd, have had a public hearing in Richmond,
Séptember 19; 1973, and are being adopted. (See proposed
policies attached). |

| 'Such rules significantly relate té all CATV
systems and contéih a prescribed schedule for the supply
to the state of
| (1) One channel for use by.the VPTC for 1ts
purposes. |

(2) The lease of channels.

(3) The supply of such channel 1n addition to
other FQC required channels.
(4) Prohibits converters.

(5) Two-way technology.
-]11-




(6) Intermittent or continuous use.

(7)v Equipment suitable for programCorigination;

Applicant taxpayer finds 1t incredible that the
Commonwealth is simultaneously imposing two-way capacity
and.local origination on all CATV systems in 1ts borders
and denying exemption from sales tax because of inherently
inferior staths as a transmission medinm'and denying that
local origination is an identical function. - It is now to-
be regUiredvof all CATV systems. |

We. urge the Court to consider this new and
onerous imposition in the -decision of this case. The
crownling blow 1s that the Commonwealth.while denying all
with one breath and grabbing for control and use of a
channel'with”the neit, proposes to take the usevrent-free
to boot. '
S Tnis being a new mattér, Applicant belleves
the Commissioner should glive adeqﬁate explanation for
the ambivalent position of the Commonwealth or give up

the obviously erroneous assessment. We cannot be legally

required to be broadcasters and denied the exemption

simultaneously.
By/s/ Lewls M. Costello
Counsel for:
WINCHESTER TV CABLE COMPANY

[711 (Attachment to NEW MATTERS)
| ITI |
POLICIES RELATING TO CERTAIN MINIMUM STANDARDS
~12~




FOR CATV SYSTEMS
1. SubJeCt to any necessary FCC approvals or waivers, the
VPTC shall require that, by March 31, 1977, all CATV
systems operating in Virginia which have the required
channel capéCity will make one designated (6mHz) channel
available for "on-call" use by the VPTC acting on behalf

of the various organs of the Commonwealth Government.

2. During the periodrprior to July 1, 1984, this "Com-
monwealth Channel" shall be leased by VPTC from local
_CATV systems_at the prevailing hourlyrrate and on a strict
basis of actual transmission use. (Where no lease rate
has bheen esfablished, the franchisihg authoriﬁy and the
franchisee must settle on one by March 31, 1977, seeking

FCC approvals as may be required in the circumstances.)

3. In those CATV systems operating in one of the "Top 100
markefs" (as defined in FCC regulations) this "Common-
wealth_Chénﬁel" shall be provided separate frqm, and in
addition to; any channels dedicated to use by "local
educational'authorities? or by the governments of the local

Jurisdictions involved.

4, This "Commonwealth Channel" shall be receptable
throughout each CATV System and shall not require convert-
ers at subscriber's receivers unless the converters are

invafiably provided as a part of the CATV service to the
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general public.

5. If and where the Federal Communications Commission
shall givebits consent, after July 1,'1984, the VPTC shall
be granted "on-call" use of a "Commonwealth Channel" with-
out lease fees on ell-CATV systems in-Virginia, except
 that reasonable fees can be charged by the CATV operator -
for contractable'ﬁse of system-owned program origination
or insertion apperatus (such as VIR recorders.) This
"Commonwea;chChannel" shall incorporate the use of two-
Way'technolegies (as defined by the Federal Communications .

Commission) where they are available.

6. Schedule use of the "Commonwealth Channel" by VPTC
aftereMarch 3i, 1977, may be intermittent or cehtinuous.
Where”VPTCvechedule use is intermittent, the CATV system
involvedvmay:make other (leased or free) usége of the
channel, proVided the VPTC may order up its use for

Commonwealth-related programs on 24-hour notice.

7. Each Vifginia CATV franchisee having e "Commonwealth
Channel" capacity of the sorts described above will be
expected, after March 31, 1977, to proyide_without charge
at its main head-end location, space and electrical
facilities needed to connect into the main CATV feed
system; |

A. One-to-three helical-scan videocassette

machines (or other comparable audiovideo storage mechan-
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isms) supplied by VPTC (or its public.telecbmmunications

agents.)

| o B.. And/or one-to-three audiocassette (or_other
qomparable audio storage mechanisms) suppliea by VPTC (or
its agehts;) |

C}- And/or electronic interconnection terminal

elements (supplied by the telephone company, a common
carrier firms,vor the COmmqnwealth government. )
If and when the CATV franchisee éan_prdvide nbne of these
devices or elements through lease agreemenfs,:the,VPTC
could emplby such devices and elements of its own to-
insert program materialé into the "Commonweélth Channel"
(dr,IWheré'VPTC allowﬁ, into other'governmentaily and
‘educationally-dedicated channels of the CATV sysfems,
including, where techniéally'appropriate, audiobandwidth
channels.)' The VPTC will pay any reasonable system fees'
'associated'with the manned operation of such program
insertiohvépparatus placed by VPTC . on the premlises of

the system.

8. Where the franchisee has been required, or allowed,
by the FCC to dedicate one or more channels for use by

"local education authorities," the franchising authority

will require a Committee of Education Interests (CEI) be :
established for the purpose of regularly advising the

local authority and the CATV operator as to the specific
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applications, allocations, programming and other policy
decisions affecting the operation of such an educational

channel or channels.

9. The VPTC must approve and confirm the composition of

the CEI.

10. The by-laws and amendments adopted for its operation
must be approved by the VPTC. The minutes of its meetings
and any other documentation which describes CEI decision-.

making processes and outcomes must be furnished VPTC

11l. The CEI must, in all ceses, include one'representative
named hy.the public Telecommunications entity whose
District'includes the franchise area involved. The other
representatives should be drawn from:

a) the local public school division(s)

b) the State Department of Community Colleges

c)' the State Council for Higher Education

d) any 1oca11y-based non=sectarian institution(s)
of higher education

e) any local state—accredited non-sectarian
’private school(s) |

- f) the community -at-large

12. The meetings of the CEI must always be public: Theilr
time and place must be given 10 days publie notice, with
an advance copy of such notice to be furnished the VPTC.

-16-




| 13. _The VPTC will be allowed to send one or more official
1representatives to the CEI meetings for the-purpose of
making'presentations about pertinent'pubiic telecommuni;.
cations 1ssues and then to participate in any ensulng
discus51on

[Filed November 13, 1973]

¥ * *

[76] . STIPULATION OF FACTS

‘The following facts shall be admitted for all
probative purposes as proven in this cause:

1, Winchester TV Cable Company (Company) is
a Virginia Stock Corporation qualified to do_business in
Virginia with its principal office at 136 Soutn Cameron
Street; Winchester, Virginla, owns and operates the TV
Cable System (CATV) in Winchester, Virginia. It is or-
ganlzed and operates this system for profit.

2. A CATV System consists of an antenna
1ocated“at a strateglc point for the reception of TV
signals’braodcast from distant commercial TV stations or
transmitted by microwave relay, amplification eqnipment
which boosts the strength of the signals,.oonversion
equipment which alters the frequency of the slgnals in
cycles.per second (c.p.s. or hertz), and transmission
equipment which sends the converted and amplified signals
through‘cables to a subscriber's TV set. The antenna

and related equipment allow the reception and amplification

-17-



of signals which are too weak to be detected by the
ordinary home TV antenna. CATV. concerns may also.transmit
hy cable, to the same TV sets, programming originating |
from studlos which they own and operate in the locality
served by the system | |
:31 The Company's receiving antenna towers are
located within the city limits of Winchester (near
Winchester Fruitgrowers labor camp). The equipment owned
and utilized by the Company in the reception-and trans-
mission'of audio and video signals includes,vhut is not
'necessarily'limited to, receilving devices,istudio equlp-~
ment , electronic tubes, rectifiers, tranSformers, filters,
transistors, switches, relays, and shielded cable.
| 4, The Company originates some programs in 1ts
studios which are then transmitted by cable to. 1ts sub-
scribers' sets. The studlio equipment includes, but 1is
not necessarily limited to, microphones, video cameras,
film, and tape recording equlipment. |
5. Some of the equlpment purchased and used
by thefCompany 1s interchangeable with similar equipment
used by radio and television broadcasting companies and
would be exempt under §58-441.6(J) from the Virginia
sales and use taxes 1f purchased by the latter
6. Only subscribers of 1ts service who are
connected to the cable can receive the TV signals trans-
mitted by the Company. Any member of the public

~18u




accessible from the Company's cable facilities may'become

- a subscriber.if he 1s willing to pay the established rate.:
7. A lengthldfvcable without shielding will
4act as an antenna when radio-frequehcy energy'is fed into:
it énd, thefefore, CATV systems must use shielded cable
tblbrevent the éscape of any r.f. energy into space.

| .8. The cable system runs throughout the city
of Winchester, or can be required to do so and subscribers
recelve sérvice thfough connections calléd "Taps."
Chargés are made ber tap at rates established under a
franchise granted by the Common Council of the city of
Winchester on the 9th day of March, 1965, and accepted
_the 15th day of March, 1965. The tap charge entitles the
cﬁstomer té the channels carried by'the'cable company and
all locally-originated programs. -The'cable company
operates over rights-of—way_granted by franchise but pays
rental to the Chesapeake and Potomac Teléphone_Company of
Virginiaiandithe Potomac Edison Cdmpany fof space on poles
from Whichvthe cable 1is strung.

9. In 1959, the Federal Communications Com-
mission, which regulated the operatibn of any'apparatus
for the tarnsmiséion of energy by radio (inciuding TV
signals) decided that 1its regulatory éuthérity did not
ektendlto CATV systems, because the transmission of CATV
signals was not by radio waves and involved no use of the

radio frequency spectrum. In 1960, however, the Commission

-19-




placed resﬁrictions upon the activities of éommon carrier
microwave_facilities that serve'CATV'systems. In 1962,

the Commission instituted a ruleméking procéeding in |
which it reevaluated the significance of CATV for its
regulatory responsibilities. The proceeding was explicitly
restriéted to those systems that are served by microwave.
At the conclusion of the proceedings in 1965, the Com—_
mission‘decided that CATV created substantial competition

for local broadcasting which might advefsely affect the

audience and revenues of broadcasting companies which

were regulated by'thé Commission.  The Commission attempted
to accommodate the interests of CATV and of ldcal broad-
casting by imposing upon CATV systems 1In 1965 a rule
requiring them to transmit to their subscribers the signals
of any station into whose servicé area they have brought
competing signals, and another rule forbidding CATV systems
from duplicating the programmihg of such locallbroadcaSting
stations for periods of 15 days ﬁefore and after a local
broédcast.

In 1966, the Commission reversed its previous
position:and heid that it had regulatory authority over
all CATV systems. It promulgated revised rules, applicable
both to cable and to micfowave CATV systems, to govern
the carriage of local signals and the nondﬁplication of
local programming. It also forbade the importation by
CATV of distant signals into the 100 largest television

. =20~




markets without its approval.

In 1968, the Commission issued a Notice of
Proposed Rule Making and Notice of Inquiry wherein 1t
proposed additional regulatlons of CATV The7$oope of
the proposed regulations was expanded 1n 1969 and 1970,
and finally in 1972 the Commission adopted and promulgated
.extensiVe regulations governing many aspects of CATV
systems, including; but not necessarily 1imited to, fees
(annual and filing fees), program times, proof_of non- |
disorimihation nonduplicatlon controls, advertising
-controls,‘a fairness doctrine, sponsor identlflcatlon
requirements; dlverslflcatlon of control, cable casting

of feature fllms and sports events, the nature, quality,
and makeup of programs (minimum channel capa01ty), public
access:ohannels, educational channels, two-way communlty
capacity, . technical standards, and the prohioition of
state andjlocal regulation of program'content.

10. The Company may atAany time be regulated-
to the extent that the Federal Communications Commission
elects'with regard to the origination of lo¢al programs
over its network from its studio.

~.11. The Virginia Department of Taxation has
assessed the Company with sales and use taxes, penalties
and interest of $733.72 as a result of am audit of
purchases from September, 1966 throdgh May, 1969. The
State Tax Commissioner did not allow the Company the

—-2]1-




benefit of the exemption afforded pursuant to §58-441.1(3).
R 12. The applicability of the sales and use tax

exemptioh provided by §58-441.6(j) is at issue at preeent

and not the extent to which-itvapplies to epecific iteme

of tangible»personal property. The 1ssue of_ﬁhether

specific property is "used directly" as required by

§1-88 of the Rulee and Regulations promulgated by the

State Tax CommiSSioner may be determined after the Court

has decided the primaryrissue, either by agreement of the

parties or by edditional judicial interpretation by this

Court.

| -13. It is technically possible to transmit,

either by radio or teleVisioh broadcasting, or by cable

transmission,.garbled ihtelligence which cannotbbe con-

verted by the ordinary radio or television receiﬁing sets

into intelligible audio or video. Conversion reduires

»vthe additioﬁ'of,a decoding device conneoted to the ordinary‘

radio or television set. Concerns which transmit in this

manner require prospective recipients of the signals to

obtain a decoding device from them and to pey.a fee

therefor. |

Agreed: .

/s/ Lewis M. Costello

Counsel for Applicant

/s/ Charles K. Trible

Assistant Attorney General

Counsel for Defendant

[Filed on January 15, 1974]
¥ 0% ¥
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[84] ‘Record Opinion of Trial Court

The Cable Company has filed a pétition for
exoneration from the payment of use taxes asseséed. This
case involves the question of whether the Winchester TV
Cable Cbmpany is exempt under the provisions of Section
58—4“1.6(3);:Qgg9’g£ Virginia, 1969 Répl. Vol. from the
payment of sales and use taxes assessed against 1t by
the Départment'of Taxation on certain tangible personal
property purchased and used by the Cable Company in the
trﬁasmission;of television Signals'over its cables to
subscribers. |

"Code'Section 58-U441.6(J), in pertinent part,

exempts froﬁ taxation:

"(3) Broadcasting‘equipment and barts and

accessories thereto and towers used or to

be used by commercial radio and television

companies or concerns which are under the

regulation and superv1s1on of the Federal

Communications Commission.

 The Company is a Virgiﬁia Corporation for profit

which owns ahd operates the TV Cable éystem'in'Winchester,
Virginia. A TV Cable system consists of an antenna located
~at a strategic point for the reception of television signals
broadcast from distant television stations, or transmitted
by microwave relay, amplification equipmeﬁt which boosts
" the stfehgth of the signal, and transmissibh,equipment
which sends the converted and amplified signals thrdugh

cables to a subscriber's television set. (1)

.—23_




Some of the equipment purchased and used by

the Company 1s interchangeable Qith simllar equipment.
used by radio and television-broadcasting companies. Only
subscribers tp thé company servicé who are connected to
the cable can receive the televiéion sigﬁals'transmitted
by the Company. Any member of the ﬁublic who 1s accessible
to the Cable facilities may become a subscriber if he pays
the established rate. | |

| The company carfies teievision signals frém 12
commercial and educational television'sta%ions, and 1n
addition,ras required by its franchise from the City of
.WincheStef,ihaiﬁtains a channel providing time, weather,
and temperature by automation and 30 hours a month of
'"1dca1 expression". It may be fequifed by the Federal
Communications Commission to provide local programming to
a "significant extent."(2)

;During a composite wéek the‘applicant'carriés

1526.4 hours of total programming on 12 channels, and
168 hours or 11%, of local programming. Approximately
8 (1/4 of 30) of these 168 hours are devoted to non-
automated programming; thus, approximately 5% (8/168) of

the local origination consists of non-automated programming;
See Unlted States v. Southwestern Cable Company, 392

U.S. 157, 161, 20L. Ed. 2d 1001, 1007, B88S. Ct. 1994,1997
1968). ’ ‘

EZ United States v. Midwest Video Corporation, U406 U.S. 649,

653, 32 L.Ed. 390,390,92 S. Ct. 1880, (1972) Footnote 5;

see, National Cable Television Association, Inc. v. United
States, U. S. , 12L. W. 0306 (March 4, 1974)
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(8/126.M + 168) .5% of the total programming consists of
non-automated local programming.

'The evidence establishes that the applicant is
a concern ﬁnder the regulation and supervision of the
Federal Communications Commiéeion; this leaves the question
of whethet the property is broadcasting equipment and
parts and accessories thereto. Although some of the
exemptions refer to.the natufe of the property itself;
Code, Sec. 58-441.6 (e), (f), (&), (k), (o), principally,
they deal with the ose to which the property is put.
Code, Sections 58-441.6 (b), (c), (d), (h), (1), (1), (n);
(p); (q); (t), (u), (v), (w). The right to the exemption
is, thefefore, determined by the purpose for which the

property 1s used. Commonwealth V. Community Motor Bus

" Company, 214 Va. 155, ___ S.E. 2d ___ (1973).

The retail sales and use tax act,ATitle 58,
Chaptef 8.1, which became effective September 1, 1966 does
not define the word "broadcasting" as used invCode Section
58-““1.6(j)§ thus we must escertain the 1egieiative intent
and give'the word its obvious meaning. ;Althoogh we look
to the declsions of the Supreme Court of Ohio 1nterpreting
the sales and use tax exemptions of the statute of that
state, no decisions of the Courts of Oth have been cited;
we therefore must resort to the rules oflstatutory con-
struction for guldance 1n determining leglslative intent.
Statutes granting tax exemptions are construed strictly
against the taxpayer. When-a tax statute'is susceptible
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of two constructions, one granting an exemptioh-and the

other not granting it, we must adopt the constructidn

‘which denies the exemption. ~ Commonwealth v. Community

Motor Bus Company, supra at 157 . S. E. 2d at (3)
The United States Supreme Court has considered
whether TV Cable systems were engaged in broadcasting on

at least U occasions. In United States»v. Southwestern

Cable Company, 392 U.S. 157, 20 L. Ed. 1001, 88 S. Ct. 1994,

(1968), the Court considered whether the Federal Communi-
cations Commission which had jurisdiction o?er-"all inter-
stéte communication by wire or radio" could’regqlate
communityvantenna‘television sytems. The Cable Company
contended; and ﬁhe Court.agreéd that, CATV systems are
neither common carriers'nor broadcasteré, ahd.in an opinion
bvar. Justice Harlan, the COurt held that the authority
of the Commission extended to "all forms of electrical
communication, whether by telephone, telegréph, cable or
radid.“,392 U.S. at 168, 20 L. Ed. at ____,-88 S. Ct. at
2000. Theijurt thus drew a distinction between broad-
casting and cable casting.(“). In a concurring opinion,
Mr. Justicé White emphasizes that the act gave the Com-

mission broad authority over broadcasting as well as

(3)But see, 59 Va. L. Rev. 1585
(4)The Court did point out that, at that time, CATV systems

characteristically did not produce their own programming;
Footnote 9 at 392 U.S. 162, 88 S. Ct. at 1997.
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electrical transmission and it had the power to regulate

wire communications of those not engaged in broadcasting

when they interfered with those who were. 392 U.S. at

182, 20 L. Ed. 2d at , 88 S. Ct. at 2007.

>In'Fortnight;X,COrporation v. United Artists

Television, Inc., 392 U.S. 390, 20 L. Ed. 24 1176, 88 S.

Ct.

2084 (1968), United Artists claimed rights to royalties

on movies transmitted over cable television. The Court,

in

do

an opinion by Mr. Justice Stewart held that CATV systems

not "perform" as broadcasters "perform". The Court

draws a clear distinction between broadcasting and cable

casting.

"The television broadcaster in one sense does
less' than the exhibitor of a motion picture or
stage play; he supplies his audience not with
visable images but only with electronic signals.
The viewer conversely does more than a member of

‘a theater audience; he provides the equipment to
rconvert electronic signals into audible sound and

visible images. Despite these deviations from the
conventional situation contemplated by the framers
of the Copyright Act, broadcasters have been

‘Judiclally treated as exhibitors, and viewers as

members of a theater audience. Broadcasters per-
form. Viewers do not perform. Thus, while both
broadcaster and viewer play crucial roles in the
total television process, a line 1s drawn between
them. One is treated as active performer; the
other, as passive beneficiary.

"When CATV is considered in this framework, we
conclude that it falls on the viewer's side of
the line. Essentially, a CATV system no more than

"enhances the viewer's capaclity to receive the

broadcaster's signals; it provides a well-located
antenna with an efficient connection to the viewer's
television set. It is true that a CATV system

plays an 'active' role in making reception possible
in a given area, but so do ordinary television

sets and antennas. S%TV equipment 1s powerful




and sophisticated, but the basic function the equip-
ment serves 1is little different from that served

by the equipment generally furnished by a television
viewer. If an individual erected an antenna on

a hill, strung a cable to his house, and installed
the necessary amplifying equipment, he would

not be 'performing' the programs he received on

his television set. The result would be no
different if several people combined to erect a
cooperative antenna for the same purpose. The

only difference In the case of CATV is that the
antenna system is erected and owned not by its

users but by an entrepreneur." 392 U.S. at 398,

20 L. Ed. 24 at __, 88 S. Ct. at 2088.

However, the Court again discusses broadcasting
in-terms of the subject matter of the transnmission rather
than the method of transmlss1on

"The . functlon of CATV systems has llttle in
common with the function of broadcasters. CATV
systems do not in fact hroadcast or rebroadcast.
Broadcasters select the programs to be viewed;
CATV systems simply carry, without editing,
whatever programs they receive. Broadcasters
procure programs and propagate them to the publlc,
CATV systems receive programs that have been-
released to the public and carry them by private
channels to additional viewers. We hold that
CATV operators, like viewers and unlike broad-
casters, do not perform the programs that they
receive and carry." 392 U.S. at 400, 20 L. Ed. 2d
at , 88 S. Ct. at 2089. o

In United States v.-Midwest Viedo Corppration;‘

406 U.S. 649, 32 L. Ed. 24 390, 92 S. Ct. 1860, the Court
considefed whether the Fedefal Communications Commission
had the power to regulate ceble television by requiring
systems to originate programs. The Court, in a plurality
opinion by Mr. Justice Brennan, sustained the power of the

Comm1551on, not on the ground that the cable casters were
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engaged inrbroadcasting, but on the ground that the

regulation preserves and enhances the integrity of

broadcast signals and therefore 1s reasonably ancillary

to the Commission's responsibilities'for the regulation.

of broadcasting. 406 U.S. at 670, 32 L. Ed. 2d at 4ob,

S.th. at __ . Thus the Court recognized that
origination did not make oneva broadcaster'if the signéls
were not freely distributed over the air. |
.Concurring in the result, Mr. Chief Justice
. Burger 05$ervéd that requiring CATV operatoré'to develop
pfograﬁming did-not'commandeer them to’engage in broad—
casting, but when they exploit.broadcast signals for
pfivate éommercial service'transmiésion, thej_are not
strangeré to'the stream of broadcastiné; wheﬁ'they put
the signal to their own use for profit; they take on the
burden of reéulationvby the Commission. 406 U.S. at 676,
32 L. Ed. 2d at 407, 92 S. Ct. at . The dissenting
opihion of Mr., Justice Douglas,'(in which Mr. Justice
Stewart,iMr. Justice Powell and Mr. Justice Rehnquist

concurred) points out that 47 U.S;C., Section 301 forbids

any person'from operating a broadcast station without first

obtainingva license from the Commission, and to require
someone to originate programming drafts him against his
will tb ﬁecomé a broadcaster; one cannot be a broadcaster
without the requilsite license.from the FQC;C., 406 U.S. at

679, 32 L. Ed. 24 at u09, 92 Sup. Ct. at
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Finally in Teleprompter Corporation v. Columbia

Broadcasting System, u.s. , 42 L. W. 1323

(March 4, 1974), creatofs of televised progfams protected

by the Copyfight Act claimed that defendants had infringed
their.copyright by intercepting broadcast tréhsmissions

, and_rechahnélling copyrighted materiéls through_CATV systems

to paying subscribers. They pointed out the tebhnological

. develbpments since the Fortnightlz,decision, especially

that many CATV sysfems originate programs wholly independent
of those they receive off the air and rechannel. M2IL.W.

at 4326. The Cdurt-nevertheless_adhered.to.the rationale

of Fortnightly, drawing a clear distinction between broad-

casting and cable casting.

"In Fortnightly the Court reasoned -that '(i)f
~an ‘individual erected an antenna on a hill, strung
a cable to his house, and installed the necessary
amplifying equipment, he would not be "performing"
the programs he received on his television set.'
392 U.S., at 400, and concluded that '(t)he only
difference in the case of CATV is that the antenna
system is erected and owned not by its users but
an entrepreneur.' Ibid. In the case of importation
of 'distant signals,' the function is essentially
the same. While the ability or inclination of an
individual to erect his own antenna might decrease
with respect to distant signals because of the
increased cost of bringing the signal to his home,
his status as a 'non-performer' would remain un-
changed. Similarly, a CATV system does not lose
its status as a nonbroadcaster, and thus a non-
'performer' for copyright purposes, when the signals
it carries are those from distant rather than local
sources.”" U2 L.W. 4327.
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sIf broadcasting were to be equated with the
creation Qr.originatiOn of programming,(5) and we assume
that .5% is origination to a "significant extent", it
wculd hardly be practical to designate applicant a .5%
broadcaster or conclude that this percentaye converts
applicant 1nto a broadcaster

- _In summary, the United States Supreme Court

holds that Cable television systems may be regulated by
the F.C.C. notwithstanding thatvthey are not broadcasters,
and they need not pay royalties to copyright holders,
because they.do not.perform in thevsense that broadcasters
perform. -The Federal Communications Act defines broad—
casting as: |

"Broadcasting means the dissemination of

radio communications intended to be

.received by the public, directly or by the
intermediary of relay stations." M? U.s.cC.

§ 153(0)

‘ The Supreme Court has conslstently declined to
include Cable casting within this definition. . Since
origination of some programming does not_pgr se constitute
one a brcadcaster, we cannot determine that it is an

-unreasonable or arbitrary interpretation of the statute

(5)

See dissenting opinions of Mr. Justice Douglas (in which
the Chief Justice concurred) and Mr. Justice Blackmun,

in Teleprompter v. C.B.S., supra. It might be cogently
argued that a principle agreed upon by Mr. Justice Douglas,
the Chief Justice, and Mr. Justice Blackmun would be
favored by a strong presumption of validity, but six
Justices disagreed.

-31-




to conclude that for one to be a broadcaster the signals

must be trahsmitted freely through the air by one who

holds a broadcasting license.(6) See, Golden Skillet

Corporation v. Commonwealth, 214 Va. 276 (1973).

Although the statute may be ambiguous, the Court
.is obliged to-adopt.the construction which denieé thé
exemption.(7) | |

The Attornéy General may submit an Qfder
‘accordlngly pursuant to Rule 1.13. |

Dated this 30th day of March, 1974.

/s/ Joshua L. Roblnson
Judge

(6) - B

Compare Code Sec. 58-441.6(u) granting an exemption to
property sold to an airline operating under a certificate
of convenience and necessity issued by the Federal Civil
Aeronautlcs Board.

(7)

Applicant argues that it would be manifestly unJust to
treat them differently from conventional broadcasters.

"1f any 1nconsistencies exist, they are the product of

a body having the power not to be consistent. Whether and
to what extent taxes should be laid...involves "consider-
ation- of many complex, intricate and sometimes technically
significant factors which (the legislature) the weaver,
evaluates as 'like Penelope' it weaves and unweaves like
the seamy.-web men call tax law'.... If inconsistencies
spoil the garment the change is for (the legislature),

not us." Estate of Byrd v. C.I.R. 388 F. 2d 223 (5th

Cir. 1967, Brown, J.). :

[Filed on April 2, 1974]

* * ¥ ¥

[94] _ FINAI, ORDER

THIS ACTION'came on to be heard'upon the Application
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for Correction of Erroneous Assessments filed herein, upon

the Answer, upon the Stipulation of Facts, upon'the Order
dismissing other defendants, granting the'Virgihia Cable

Television Association leave to appear as amicus curiae,

and designating assoclated counsel, upon thévlegal
‘memoranda duiy filed by counsel fbr the applicant and
counsel for the deféndant,vupoﬁ the evidence taken in
open court, and was argued by counsel and defehded by
the'Attofney General. |
 iT APPEARING TO THE coﬁRT, for the‘reasons_mqre
fﬁlly set fbrfh in its‘opinion'aated March 30, 1974, which
is incorpOrated herein by reference, that_thévapplicant
is not engaged in broadcasting and is not entitled to the
sales and use tax exemption provided by §58-4L41.6(j), Code
of Virginia (1950), as amended, and that the use tax as-
sessments,dated December 10, 1969, are not erroneous.
'BEvIT, THEREFORE, ADJUDGED AND ORDERED that the
use tax éséeséments at iésue-are not erroneous and thatv
pursuaﬂtvto-§58—113u the Court declines to grant the
applicant the relief requested. _

" BE IT FURTHER ADJUDGED AND ORDERED that the
transcripf'of fhe evidence previously éubmitted to the
Court be made a part of the record by thefClérk.

| ENTERED this 23rd day of May, 197&.
, /s/ Joshua L. Robinson, Judge
/s/ Charles K. Trible

Assistant Attorney General

Of Counsel for Defendant
. -33_




Seen and objected to:

/S/ Lewis M. Costelio'
Of Counsel for Applicant

 /s/ Lewls I. Cohen
Of Counsel for Applicant

[Filed May 23, 1974]

¥ ¥ ¥

[96] o NOTICE OF APPEAL

TO: Charleées K. Trible,. Assistant Attorney General
Office of the Attorney General - :
Supreme Court Bullding
1101 E. Broad Street
Richmond, Virginia 23219

ASSIGNMENTS OF ERROR

1. The Court erred in its conSfrgction of Va.
Code Anm. §58—UU1.6(j) in denying fhe App1i¢énf exemption
from Sales and Use taxation. '
| | 2. The Court erred in.its judicial construction
of the exemption by limiting it ot the taxpéyefs whose
"Signals must be transmitted freely through_thé air by
one who hqids a broadcasting license." :

3. The Court erred in limiting fhe.exemption to
"Broadcasting" rather than broadcasﬁing equipment and parts
and accessories thereto as reduired by statﬁtes._

 &. The Court erred in excludingvaplicant which
is a "commercial company" under the regﬁlétion and super-
visionléf‘the Federal Communication Commission.

| 5. The Court erred in ignoring'the required
performancé lécalvoriginating time of Applicant and ignoring
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the vast nonoriginated repetitive broadcaSting.time of
.other'radio_and television concerns which enjny'the
exeﬁption!’ |

64 The Court erred in adopting a ‘construction
~which denies equal pfotection and due process of law of
Art. I, Séctions.l'and 11 of the Virginia Constitution.

7. The Court erred in adopting a construction
contravention of Art.. I, Section 8 of the U.S. Constitution,
placingva'prohibited burden on interstate Qomnerce, and.
denying Anplicant equal protéction of law and due process
- of 1an as granted by Amendments V and XV of thévU.S.
Constitution. ‘ |

 STATEMENT REGARDING TRANSCRIPT -

| The transcfipt.having been made a.part of the
regord”heféin by the final order of thié Couft, no trans-
cript wiii be later presented for ianrporation into the
sald record. | |
| | WINCHESTER TV CABLE COMPANY
By/s/ Lewis M. Costello '

Counsel

[Filed on June 20, 1974]

# * *
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bTestimony by John Lewis

‘relevant?
MR. COSTELLO: VIf it pledSe the Court, I will ask
‘Mr. Lew;s,' Is thlé the only felevaﬁt franchise agreement?
THE WITNESS: This ordinance 1s the only one.
THE COURT: 1Is there any objection on competency
. grounds? -
' ‘ MRﬂ TRIBLE: No, YourvHonor.
THE COURT: 1t will be received in evidéncevthen.
This 1s not certified or signed, but I assume there 18 no
objection to that. | |
| MR. COSTELLO: If it plea§é the Court, in explana-
fipn, this is the only form that we have received a copy of

the ordinance, and we could introduce the book, the book 1s

thé:g would be no objection of competéncy.
THE COURT: This will be received as Applicant's
Exhiﬁit Number A. It will be recelved in evidence.
| | (Whereupon, the above-mentioned:
_docuhentlﬁas marked as Applicant
Exhibit Number A for ldentifica-
tion and received in evidence.)
BY MR. COSTELLO:

Q What sort of local origination have you done under

in the building; but we felt because it was in the building, |

=-36-
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A We haVevnumerous things. ‘wevhave regularly
scheduled programs, such as Coaches Corner in which high
school and college coaches discuss f0§tba11‘and baseball
gaméﬁ. We show v;deo tape of where they play those and 8o

forth. We have discussion programs, oné'being called Cable

Talk in which we interview people in the community on public

affalrs issues. Ve regularly televise church services from

| area churches, live from the sanctuaries. We have many

speclal events, such as at Apple Blossom Time we do three

days per week about ten hours of telecasting of the apple

_blossom festivities. During the election time, we have a

who;e,evening devoted to teleVising returns of‘both ldcgl_
and the state races. This is éﬁsample, and it averages about
thirty hours a month.
. "THE COURT: Do I assume correctly that you sell
commercial time for those programs?
THE WITNESS: That 1s correctf We sell commercial
time at the rate of $50 for an hour'z progrem. |
BY MR. COSTELLO: |
"Q Do you also broadcast meetings of the Council or
other governmental functions?

A Yes, we do on a regular basis. We televise here
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from the City Hall of Winchester the Council meetings. And

also, if there is a'special meeting'or,heéring that 1is even-
tubus, such as zoning matters, or eveb a dog ordinance which
attracts local attention, we will televice that live from the
City Council Chambers; or when thevhearing is in this court,
we will televise from this_very'ro@m.:‘

“THE COURT: Are~théae'prograﬁs sponsored by com-
mercial advertising or are they carried'as a public service?

THE WITNESS: Both. Some ére Sponsofedvand,some
aré not, depending on how good we-seli.the program,

| *aTHE COURT: You cell it if you can, and 1f you

don't, you carry as a public service?

' THE WITNESS: That 1s correct.

BY MR, COSTELLO:

Q Mr. lewis, based on your gkperience in both over-

W

the-air broadcasting and cable casting, what 15 the differenc
in program sources between these two types of broadcasting,
oVér;the—air and cable?

A I feel they are identical. for example, over-th¢~-
air broadcasters receive some of théir brogrammlng from the
hetworka-and the networks would be defined &3: 'a progran

feed that cserves one or two or more stations from a national,

regional, or special network; ABC, NBC, CBS, for example are

DEO REPORTING
931.3434 -



to

i3
14
15

16

12
over-the-air broadcasters. CATV syste@s can subscribé to
speciél networks, but there is no natlonal network designed
to Servé them. For example, they could buy a boxing match
to{éhow over their closed-circuit portion. Secondly;'over—'
the-air broadcanters receive progrhmé from other stations.
For example, at WINC we will pick up newscasts or farm news-
casts from & Warrenton, Virginia station where the other
statibn originates but we>rebroadcast on WINC. The analogy
'to the u's cable is that of course many of our programs are
picked up from over-the-air broadcastere. Thirdly, radio and
TV, all over-the-air broadcasters do local originations. : And
in the definition of the Federal Communications Commission,
logalvare those recorded on the program.itaelf that are done
by thé'local people.' In the cable bﬁsiness, we Also do local
origination that we just discu sed. A further progran sourc&
would be recorded programs. TV stationé have a number of -
video tapes that they do not do themselves that it plays, and|
of cohr§e a CATV system also plays video tape.and.material'
wh#ch_it does not record itself.

‘ Q If you attempted to determine how much local origi-
nat;on was done on a commercial radio and TV station, by
commercial over-the-air radio and TV stations, how would you

g0 about that?
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that we carry. Every three years --

'lt does along with the total hours that it does in a composit#

of the week. And then, this information is analyzed and in

| the renewal it can be uced as indicative of what it did for

13
| A The way you would go about it 1is they way I went
about it‘in preparation for this.neésibn. I went to the
Fédefal Communications Commission, the Public Reference Roou,

and looked at the license renewals of all of the TV statlions

THE COURT: (Interposing) Ve carry -- you mean on
Winchester atation? .
. THE WITNESS: Winchester TV ¢qb1e. And every three
years a licensee m@ut file an FCC form for renewal of its

license. This form includes the hours of local programming

ﬁeek& A composite week 13 a week selected by the Comnission,
the'Federal Communications Comzicaion to be representative

of the three years of service. It 18 one day from each day

the wh61e three years.
BY MR. COSTELLO:
Q." quvis this information presented to the FCC?
A This information is presented on Section 4B of
FCC.form 303. Non-commercial broadcasters are presented on -
Secﬁion L, FCC Form 342.. Specifically, these forms which I

have here were filed in June and July of 1972.-. I went to the

- -ho-
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Form LA because we are not a TV station, but it 1s essentlally

14
Commission and made coples of the pages in each case.
'Q;' From their file?
‘A Fronm the public file at'ﬁhe FCC.

Q This information is avallable to the public gener-

ally?

‘A That 15 correct.

;Q Did you prepare similar sunmaries of'time for your
stations?

;A Wheh Wwe renew our license, we muét.also make a

similar swwnary. Of course, we use a different form; we have

the same;
| THE COURT: What about the.radio stations? They
are licensed by the FCC. |
| | THE WITNESS: We do this same procedure at the

radlo statlons as we do with the TV statlions.

| BY MR. COSTELLO: |

Q  With regard to the Qtations that you investigated,
what stations were they and why did you cﬁﬁose those atationé‘

A The statlons were WBAL TV, WSVA TV, WRC TV.

Q ‘WOUId you state where each of these are as you go
down through the 1list? |

A WBAL TV is in Baltlimore, Maryland. WSVA TV is

-h1-
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Harrisonburg, Virginia. WRC TV, Washington, D.C.; WTTG TV,

Washington, D.C.; WMAL, Wachington, D.C.; WBFF, Baltimore,

| Maryland; WTOP, Wanbington, D.C.; WDCA TV, Washington, D.C.;

WHAG TV, Hagerstown, iaryland; WETA TV, Washington, D.C.; -

| WWPT TV, Harrisonburg, Virginia; and WJZ TV, Baltimore,

Maryland. We selected these.becauSé‘theso are the ones wve
carry on the Winchester TV Cable Company. To be precise,
WVPT is & translator or WTOA 1.
Q What 1s a translator?
A A translator is a TV transmitter that reﬁransmita
100 percent of the programming of iﬁs parent station. !
Q@  Have you made copies of theée publlic documents?

A Yes, I have.

Q = Have you summarized the information on those docu-
ments?
B A Yesa, I have.

MR. COSTELLO: May it please the Court, at this
time we would propose this for identificdtion a3 Exhibit
1Nuﬁber B. This 15 an analysis made by thls witness from the
 fi1és,of the public record on the station which he cafries.

THE COURT: 1Is there any obJection on competency
grounds? |

MR. TRIBLE: I don't think this witness has

=be-
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within ten dayn.

- MR. COHEN: We can't get it.within ten days. The

|process of the FCC would not permit that.

THE COURT: I don't like to delay the decision in

|this case that long.

MR. COHEN: I_will tell you again from my own per-
sonai kﬁowlédge that we cannot obtain it within ten days.
 THE COURT: Tnirty days?
‘ MR. COHEN: Thirty days 15 a reasonsble time.
THE COURT: All right. It will 5e received as
Plaintirf's Exhibit Number 2 for‘iqentifiéation.
- MR, COSTELLO: Two or B? |
_THE COURT: B, thank you. And also subjéct to the
Commissioner's objection on the grounds of relevancy.
‘(Whereupon, the}above-mentioned
documents were'marked as Appli-
can't Exhibit Number B for -iden-
‘tificatiﬁn.) |
BY MR. COSTELLO:
Q You have a copy?
A Yes. |
Q - What does the comparison of these statlons which

you carry show?
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A I have extracted here their percentage of local

programming to the total hours of operation, and those two

| figures are on this form.

THE COURT: Excuse me, is the first page, it iesn't

numbered, is the rirst page this witness's analysis of the

remaining pages? -
THE WITNE3S: Correct.

THE COURT: The rirst page is merely lllustrative

of the witness's testimony, his analysls of the remalning

pages. . All right.

'MR. COSTELLO: Yes, the certification would be on
the remaining pages, not the {irst page.
BY MR. COSTELLOQ:
Q Go'ahead.v

A I have the percentages of the local programming

‘time. And I then averaged them for the various categories of

stations.  For instance, all educatlona; stations that we
carry have 18.3 percentage of local programming in the com-
posite week. The commercial stations we carry had 13.7 per-
cent of local programming in the composite week. The inde-
pendéht stations had 8.1 percent of local programming in the
composite week.. Statlons outside the major market had 6.7

percent local programming in the composite week.

iy
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| not in the Washington-Baltimore Metropolitan Area; These

{channel, Number 6, the local origination channel; and I :

21

Q | What do you mean by each of thése categories of
stations? |

vA An educational station 1is a”hoh-profit station as
oppdséd to a commercial, and thie would be WETA and WVBT.
The comsercial stations would be all the balance of the
stations. The 1ndependent stations wouid be thbse‘without
network affiliation. This would be sugnvaa WITG and WDCA and

WBFF. The stations outside the ma jor market would be those

would be WSVA TV, WHAG TV, and WVPT TV.
Q.. .. What is. the programming. of thg Winchester TV-C#ble
Company, -and how does this compare? o |
_Alf I took the total hours in the.cbmposite week in the
stations we are carrying during that time, and I added to it

the total hours of our programming over our closed-circuit

obtained that during this week, and we programmed 1,526.4
hours 6f v programming. Then, during'that time I noticed
that we had 168 hours of local origination, and this would be
24 hours & day times 7 days a week. Then I determined that
as a'percentago basis we hadgllvpercent of local - origination.
. THE COURT: Local origination as distinguished from

local origlnation from one of the other stations that you

~45-
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| Sstipulation?

22'
carry, this is local origination ih Winchester?

| THE WITNESS: That 1is cérrect,nas opposed to
pickiﬁg up one of the other rédio or TV stations.

N THE COURT: Does that include the channel that
tr#hsmits the time and temperature? |

| THE WITNESS: Yes, the 168 héurs would include the
time and temperature channel. | |
BY MR. COSTELLO:

‘Q. Based on your knowledge of'over-the-air'transmis-

'sions. and CATV transmissions, how to these two methods of
| transmission compare with regard to the method of receiving -

program sources?

A . They are very similar. Over-the-air broadcasters

‘recelve their programming, one, by coaxlial cable that is

‘owned by the radio statioh'or by AT&T.

" THE COURT: Isn't this pretty well covered in the

- b

MR. COHEN: It is touched upon, but I don't think

| 1t 1s developed.

' MR. COSTELLO: I think it 1s offered with regard to

what this system does, but with regard to the éomparison'?

between that and over-the-air, it is not in one place and

that is what this 1s for, 1f 1t please the Court.

-h6-
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THE COURT: All right.
- B MR. COSTELLO:

Q All right. Go .ahead.
A CATV system has the same way of recelving progranm
éources through coaxial cable; and for instance, the Jeffer-
son Cable in Charlottesville, and one of the stations, WVIR
TV, is by coaxial cable but the head~in being the beginning
plage of the cable system, and thaﬁ is on the same location
;s the transmitter of the TV statibn; 80, instead of picking

ap & signal over the air, it is cabled from the transmitter

| building over to the TV station to the cable system. The .

second say of recelving programs,wouid“be over the .air. The
TV station actually recelves its programming on an antenna
iiké'we use, and some stations, particularly the networks,

feed that way. These would be ones like WSVA in Harrisoné

‘burg, and they get their ABC and NBC, and they get much of

their programming from over the air by antenna. The third
wayjis microwave systems. The TV .stations use microwave
owned by themsalves or AT&T to bring in the program sources.
THE COURT: Well now, when a network station plcks
up a station from the network, they either have to pay for ..

i1t or the network pays them for carryihg 1t, one way or the
other I assume.

47— .
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THE WITNESS: Correct.

_THE COURT: Now, when a cable TV station picks up
a commércial broadcdst over thé air or by coaxial cable, do

they have to pay the network for picking up the station or

does the network pay them for carryling 1t?

" THE WITNESS Nelther 48 the case. But when you
have a cable system that uses microwave to brlng in its pro-

gramming, there 1s a whole set of FCC ‘Rules called CARS, B

which stands for Communication Antenna ‘and Relay Stations

in which the TV signal 1is microwaved 1nto the system. Then
also, the US Mail ‘i3 used to deliver programs, and of course,
ne_asja cable,company receive some programs by nall, these
gre'méiled,to us and we show them. |
BY MR. COSTELLO: ', S
Q Withbregnrd to CARS, what 1s. CARS?
A" I have here in front of me the FCC Rules which
givesﬁﬁé‘derinition_of that., May I read‘this?' o
:Qf Where does tﬁat'cdme frém?
A I made a copy from the rule book which I personally
have5' -
   Q>{ "This 1s a rule book of the fCC which you are requier
to follow? |

‘A That 1s correct.

-48-
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:stations, signals of instructional TV fixed stations, and

up at Caret, Virginia and actu&lly demodulate them; that is,:

MR. TRIBLE: No objection.
THE WITNESS: It says, "Cable TV relay station is
a fixed or mobile station used for transmissidn of TV and

related audio-signals, signals of standard and FM broadcast

cabieéasting from the point of reception to a terminal point
where the signals are transmitted to‘thé public'by cable." I
am familiar here in Virginia with a 4-hop CARS system tﬁat
takeﬁ'two of the signals from the Washington, b.c. statione
down to the Hampton Road area.
BY MR. COSTELLOt‘i.

Q | What are the stations involved and the locations of]
those? |

A In this éase, thé Hampton Cable Company and WITG
out of Washington, and WDCA TV out of ﬁashington to show to

i1ts subscribers in Newport News, and they pick the signals

brihg them down to vidio and. audio level end microwave them
to_King w1111am; Virginia. Then they dre microwaved to Good
Hope, Virginia, then microwaved to Williamsburg, Virginia,
and on to Newport News, Virginila where‘they are then inserted
in this cable system. CARS being the type of station used

for micrawaﬁing CATV programmning.

—1;97' . e e e
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(Wwhereupon, there wac a diacﬁasion_orf the record.)
MR. COSTELLO: On the record.
DY MR. COSTELLO:
Q let me asck you, Mr. Lewié,‘is this a schematic
presentation of this CARS system jo@_described?
A This isﬁa'portion of the applicatlon to the FCC-
conéerning the CARS systém. |
Q  This does show the transmiséion circuit?
A From Caret, Virginia to Newport News.
"Q As you described it?
A This shows the tower at each locatlon.
MR. COSTELLO: We would propoge-at this time to
offer:this in identification as Exhibit Number C.
| THE COURT: This is 111ustfat1ve of the witness's
testimony, and this contalns.tﬂo pages. And this is marked
Exhibit 2 and Exhibit 3 which is typed in, but both pages
are stapled together and will be marked as our Exhibit Number
C. This would be illustrative of what the witness tesfified
to; f
MR. COHENt This part marked as Exhibit 1 is not
a part of it.
THE COURT: No.

MR. COSTELLO: Only the two diagrams.
- -50-
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(Whereupon, the previously men-
tioned document was marked as
Applicant's Exhibit Number C for

identification.)

THI. COURT: Do I assume correctly if the network

feeds a program to an affiliate station, that if the affiliate

station carries the network commercials,'the network probably
pays the station to carry, pays them t5 carry the program?.
o THE WITNE3S: It depends on the arraﬁgement that
gtatioh has'with,the network. In many cases yes, but not in
all casés; Some étations‘are bonug stations and they are not

paid'anything,fbr cariyihg the network but must still carry

| the commercials.

THE COURT: If the station puts in their own com-

mercials during the program, then I assume it is part of the

| contractual relationship in which there is consideration from

the station to the network for furnishing them with the pro-
gram. |

THE WITNESS: . Normally the way that works is that
the station does not pay the network for that programming,
but in return carries the network programming and the network
comﬁeréials. |

THE COURT: In a cable TV company, does the cable

it
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| the other, don't they?

and putting in their own?

28
v compény -~ say the station in Norfolk, if it is picking up
through this relay system programs out of Wachington, they
havé tovtransmit those programs, I assume, eXactly; and do
they make ony flnanciél arrangement with respect to payment

for carrying the station or carrying the program? One way or

THE WITNESS: Thaf‘in correct.

THE COURT: And what is to prevent the cable v
company in Nbrfolk from cutting out the CB3 or NBC commercials
THE WITNESS: FCC Rules preclude that.

THE COURT: They have to'carry'iﬁlexactly as 1t is
transmitted by the origlnating station? o

THE WITNESS: Yes, but they don't have to carry
every program. They can choose the programs they wish.

THE COURT: If. the gtation in Norfolk piCko up a

progznﬂ from WRC in Waohington, is it unheard of in the indus~
try for them to mnke a contractual relationship with that
station to cut out their comnerciala and put in their own
commerclals?

THE WITNESS: I don't think there 1s any station
that does that. | | . |

THE COURT: Vould 1t be contrary to FCC Regulations

Toe-
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| these received signals by each of these methods?

frequency to enhance the pilcture or make the plcture more

to do it?

THEFHITNESS:F Yes.
THE COURT: Go ahead.
BY MR, COSTELLO:
.'Q All right. You havg computcd a conparison of ihe
method of receiving these.programﬂsburges?
A Yes, I have. |
Q Based on your knowledge of over~thefair transmi;sloﬂ

and cable transinission, can you compare the processing of

A Both the over-the-air broadcaster and the cable
operator, when they receive these program signals they procesé

them. This means to shape the wave form or amplitude or

desirable. At the Cable Company wevdo thls. We bring in,
fbr:instance, in our head-in equipmént, we take the RF, radio
frequency, on channel information andiwe také it down to an
ihtermediate frequency and then we autbmatlcally control the
gaid'of both the audio and video level and then we step 1t
back up to RF before we transmit it through our cable. We
élso alter the frequency to show oﬁ dur channela. That 1is,
we switch UHF frequency to VHF frequency. UHF 1s Ultra High

Prequency channels, 14 and above; and VHF are Very High

_53_
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,Frequéncy chennels, 2 to 13. We switch all our UHPF frequen—,
_cies to VHF frequency; and further, we switch the various

VHF frequencies as part of our processing of theée'signals.

30

THE COURT: You are talking about Winchester Cable

TV?

THE WITNESS: I am, both in géneral and spééiricalx
Winchester Cable. R o |
THE COURT: I don't follow the change of the fre-
duencies. You transmit the program oﬁer.cable? |
- THE WITNESS: That 1sicorrect. 
- THE COURT: KNow, are the transmisaion frequencies
relevant to transmission‘ovér cable? “ ‘
" THE WITNESS: Yes,_very muchlsovbecause when we

attach to the back of a TV set, it has to come in in a fre-

quency.that the TV set can recelve.
| THE COURT: I see. |
BY MR, COSTELLO:

Q - You convert to the same frequency that would be
received by that TV set over the air?

.h: We convert for many reasons. _Qne renson wé convert
is thht our cable is not capable cof transmitting the'UHF "
frequéncy. We always convert UHF to VHF frequencies. There

are other reasons that we convert too.

=Sh—_
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THB COURT: It 1svn6t like; hay thirteen telephone
lines running in the set? :
THE WITNESS: No. One goéxialcable carries all
tﬁesé‘frequencies; |
BY MR. COSTELLO:

Q Based on your experience.in‘dver the air and cable

‘transmissions, can you compare the method'ot awitching sig-

| nals?

'A Yes, and of course in over-the-air broadcasting,

| we collect from one of many sources and:switch the program

to one output in the TV itself, one chahnelg In CATV, we-
select from many progran sources and switch to twelve outputs

th@t-is twelve channels. Now, in the industry, there are

some people who have twenty channels,.but we just don't have

the channel capacity of that system. I mentioned equier

the switching we do, and we also do switchlng. for non-dupli-

cation protection. - This is required by‘the FCC Commiasion,.
and w§ also do switching tp help the public school systeﬁ.
For instance, we plck up more than one educational statlon-
and we will switch statlons dependihg.bn what the publlc

schools want in thelr classrooms. Most of the switching we

do 13 set up on an automatic clock.

THE COURT: Does your franchise agreement require

~55-
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| do they have to pay you for it?

| the maintenance of the distribution system within the school
we use;dn amplifier and there is a cable complex within’ the

maintainance fee for maintaining that distribution system

32

you to do that without charge to the public school syétem, or

THE WITNEGS: The franchisé’égreement only requires
that we provide services to the publicjschool system. We |
h#ve elected cn.our own‘to be asvcoopeiétive as possible to
provide the public school systeu with the programs they want.

THE COURT: Do they pay'youvfor it?

THE WITNESS: No. |

THE COURT: They do ﬁot?

THE WITNESS: The only thing they pay us. for is
ttself. We provide the first cable free to the school, but
school distributing the signgl to each room. They pay us a’

in thé sc¢chool.
l"TﬂE_COURT: How does that compare when you hook up
your §ystemAto a motel or hotel?

THE WITNESS: This 18 different. There is a noml-
nal charge to the schobl, and a hotel or motel would be
chéiged another rate. -

THE COURT: The same set-up but a different rate?

THE WITNESS: That is correct.

S56=
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'in the1r definition, we must delete the program on the dis-

fant’signal. And specifically in 6ur case, when WHAG has an

IWe do this on a clock, and we are-ewitéhing on a minute-by-

can be two ways. One way 1s that Channel 4, the WRC channel

33

BY MR. COSTELLO:
Q With regard to the clock that you were describlng,
what other purpones would you switch for?
A Vell, the primary obJectifé of the cloék is for
non-duplication protection. This 13‘;equired by FCC so if

two stationc have the same progran abd one 18 a local statlon,

NBC program that WRC has, we must delete WRC-NDC programming.

minute basis seven days a week -- it 1s a complicated.clock.
That is the only practical way of coping with the probleam.

This is called non-duplication protection. Actually, there

Qould go blank. The other way, we move WHAG to Channel U4's
Channel_sp that WHAG, during that peyiod of non-duplication
prbfection, 15 on two channels, its own and WRC.

.Q Then all of the non—duplication rules are really
directed. onto the control of rebroadcaéting over more than
gnelchannel?

A I'sm not sure I understand that question.,

Q The non-duplication, why would duplication exist

in'more than one channel?

]
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A The duplication exists in'mére than one chanriel
becﬁuSe we are receiviﬁg several stations who have the same -
proérammiﬁg. .

Q | thrc would they be gettingvthe same programming?

A Primarily from one of the networks. |

Q The stations'fb whqm you_provide the protection
then are really rebroadcasting at that time.

A All the stations are rebféédéasting the same pro-
gram, but we are hof allowed to carry_ﬁll thdse programs on
our system.

Q Then the nbn»duplication rulé‘is addressed to con-
trol of rebroadcasting by Several stations simultaneously?

A I think you could say that. |

Q How do you know'the non—dupliqution rule applies

to,you? | |
.'ﬁ Very specifically, the station in question has
deixian;ied - .

 @ Which one?

A WHAG TV demanded we ablde by them, and we filed a
petition for walver before the FCC. This was rejected, the
betition for waiver, and we took that petition to the Fourth
Ciré@it Court of Appeals. The Commlssidn decision was over-

turned. We lost in the Fourth Clircuit Court of Appeals. And
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then we applied to the Supreme Couft of the United States
and were not granted a vaiver, so we-are quite aware of this
because of the attorneys fees welpﬁla; 4

MR. COSTELLO: For the record I want to polint out- -

we were not the aftorneys 1nvolved.1n that litigation anyway.
BY MR. COSTELLO: N

Q With regard to your expeflence in over ihe alr and

cablecasting, can you compare the method of generation of

"radio frequency output?

»’_A Functionally they are 1deniiéal. And in a TV
sfafion, the-video and audio from any source are fed in the
transmitter and that generates a standurd side band signal.
In CATV, we take the audio and video and feed it in a modu-
lator and this generates n astandard ‘side band s1ignal and the
énly exception on CATV, in some channels we might not have
the audio and the video might be started at IP and go up.to
the side band olpnal However, the process 1s identical.

Q How does the transmission of the RF output compare?

A The output of g broadca°t -over-the-nir transmitter
reeds the coaxial cable. ‘That coaxial cable is under the
tower{and 1t's fed with an antenna and this then, the radio,

frequency electromagnetic waves are then dissipated in the

| air from the antenna. In CATV, the modulator or head-in is

-59-
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fed into the coaxial cable. Except that the coaxial cable.

means of distributing CATV and that 1s, as I mentloned .

-

“Sb

does not feed the antenna, it 1s just longer, and it goes

down every street in the community, and the signal 1s ampli-

W

ried perfodically with amplifiers. Now, there is an alternat

éarlier, the CAR system. You Can,vfrom'your head-in go
microwave to a subheéd;in and then cable, which of course 1s
your CAR systen. .
| Q = Are therc tiles whenIWINC and your statlon are
broédcasting simultancously? |
| A Yes. |
THE COURT: What 1ls WINC?
. THE WITNESS: .Thdt ic @ radio station in Winchester
that we operate.
| . THE COURT: Do you mean broadcast simultaneously
from the same facility? And they're béth on the alr at the
5ane ﬁlme? |
| MR. COSTELLO: Yes, from the.same equipmnent, yes. -
THE COURT: I see. '
THE WITNESS: There are times when the prograuning
is identical on WINC and within the TV cable. For instance,
orlghnally the City Council meetings were carried on both

WINC ahd the TV cable; and obviously cutting out the video

=60~
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| portion on WINC. The Coaches Corner program I referred to,

| the first fifteen minutes of it iz on WINC and the TV cable.

Then we go to our individual users and pipe in the informa-
tion thch is only on the TV cable.:-Ali of the election
retu}ns are simultaneously on WINC and the TV cable. Thls is
either from the cable studios, which'ﬁo;have done before, or
from WINC's studio, or from a'remoto éolnt such as the George
washington Hotel which many times 15 a Campaign Headquarters
for the candidate; and we take 1t live from there on both
cabie,and»radib so we can talk to the candidate.

BY MR. COSTELLO:

Q How do you combine the audio and video in those

simultaneous broadcasts?

. A We do --
~ THE COURT: (Interposing) The engineering of 1t?
BY MR. COSTELLO:

Q. Yes.

A We do 1t different ways. When we are broadcasting
11§e.from WINC location, we are atarting with a WINC micro-
phone and going through WINC audio éw;tdhing equiprment. And
then, WINC provides audlo to the TV on a straight line which
1s originated at the TV Cable Company." The way we do 1t is

that the TV Cable Company's microphone and audio switching

DEO REPORTING
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equipment handle the audio, and these are interchangeable
with WINC. And WINC feeds over the TV cable. That 1s we

have a tap on the radio station line, and we Just take the

audio off Channel 6 and reed it into the WINC switching

' equipment.

Q What portion of your equipment in your cable opera-
tion is identical to the equipment used by WINC?
A Well, the antenna we have at WINC picks up other

stations fed from other radio stations, and this is identical

to the antenna we have at the TV Cable Company in many

respects. - Obviously, the down leads from the antenna are

the same as the down leads we have at the TV Cable Company

| antenna. The tower at WINC and the TV Cable Company'that

hold these antennas are the same.

THE COURT: Are you lndicatlng the same piece of
equiprment might be used for the radio station broadcascrws
and the cable TV transmission?

MR. COSTELLO: Yes, and in two categories. One is

identiéal eQulpment, and we want to talk here about identical

equipment and similer or functlonally,zimilar.
THE COURT: You are not referring to identical but
the éame equipment. One piece of equipment, not two pleces

of equipment?

—62-
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MR.vCOSTELID: It may be two pieces of equipment
that are exactly alike. | |
THE COURT: Now, is he referring to one plece of
-equipment that he uses for bofh the fédio station and the
cable TV trannmission? -
BY MR. COSTELLO:
Q You were referring to 1dentioa1 equipment, and
would you 1ndicate whether this 1s the same piece of equip-

ment used for both, or whether they are identical pieces but

’two different pieces that are used in each of these?

oA Those items I Just mentioned, I was specifically

referring to two separate pieces. One}piece is at the Cable
Company. and one plece at.WINC, but the pleces could be inter-
changed,

THE COURT: Well, you have somebody covering a
public ‘hearing and there 15 a microphone and that microphone

. THE WITNESS: Feeds both. One microphone feeds
both the cable and the radio. |

THE COURT: One piece of equipment for both pur-
pooés. |

THE WITNESS: Correct.

THE COURT: If that is the case, Mr. Trible, and

it is used for both tax exempt and non-tax exempt purposes,

DEO REPORTING
931.3434

4 o~




[ )

no tax from the lease proceeds because the radio statlon woudd

- foxr the broadcasting. If they both use the sane microphone

1s the procedure to proréte it? - S i

. MR, TRIHLE: Wwell, in this case, Your Homor, it |
would-deéend on who purchased that piecﬁ of equipment. If'ité
was purchased and used by WINC Radio Broadcasting Statlon in
broadcasting, then it would be exempt. But 1f it was pur- %
chased by the TV Cable Company, not-inten@ed for broadcastingL
it woulﬂ not be exempt. .,.

11:THE COURT: This does not~felaﬁe ﬁc whose business
it 1s,f$ut.what it is used for?-‘ ”

MR. TRIELE: Well, as to the equipment used by
coxmnerciaj, radio and TV éompanies,oﬁr positibn 15 --

. THE COURT: (Interposing) If it 13 bought by the
broadcgsﬁing astation, it 1s:exempt; but if bdught by the
Cable TV Company, it i3 not exempt even though they let the
radio station use it ninety percent of the'iime?

MR. TRIBLE: Well, 1f they bought it to lease to

the radio station, they could be exempt and there would be
be exempt. DBut 1if it was bought for'theirvown use, and they
Just oécasibnally let the radio broadcasting station use 1it,

they would not be able to claim the benefits of the exemption

and say he uges yours, he would have the_use of the microphon$

-64~
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cdmpany, where he 1s not engaged in broadcasting, but in the

 radio station is WINC?

1a separate corpdration owned by the same parent company .

“aL

but he couldn't claim the exemption because he used 1t.

' THE COURT: If somebody owns a rent-a-microphone

business of renting microphones to compaﬁies -~ he 18 not
broadcasting, that would not exempt hlm;'would 167 .

MR. TRIELE: It would not, because it was purchased,
for lease and this is normally taxable. . -

THE COURT: Isﬁa léase taxablé or not taxable?

MR. TRIBLE: It depends on the lessee.

THE COURT: Now, do I understand correctly that the
MR. TRIBLE: .Correct. And the Cable TV Company 1s

THE WITNESSt Correct. .
BY MR. COSTﬁLLO:
Q  Mr. Lewls, would you describe othér identical
equibment? B |
| A*, 'All of our audio equipment is identical.' ' That }s,
the miérbphOnes we. use here at the Council Chambers. -“And the
™v Céblé'Company, I think, bought twelve microphones 8o all
the Council riembers could use the microphoneé for Council
'Conferénée) Of course WINC could borrow microphones from us

and do sometime. They are interchangeable. The microphone
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.ter dev1ce that controls the level'pr the audio automatica;ly
| Cémpany and at WINC. Of course, the speakers for monitoring
| to play our commercials are.actually ﬂiNC'a for the most part,
- | We dolinterchahge ther a great deal. Our tape recordets, bot)

'GQuipment. And of course nany timem'wé record commercials on

and then the processing, the umplifiers, the preliminary

L2
cable, the switches, some equipment came from WINC, but they

are used both together and interchangenble. Our audio lini-
are the same equipment. They are the psame as the Cable

are identical and the cartridges, the audio cartridges we use

Although sometimes we buy our own and sonetimes we use thelirs,

=4

reel-to-recl and cartridge are interchangeable with WINC

WINC equipment and play back on the TV Cable equipment. . We
don't have any video thing in common,_bécausevthat is for the
TV:station and WINC,'everything‘thete is audio.

-.'Q What portion of yoqr.equipment would be.identical
ahd-ihterchangeable.if this were an over-the-air TV station
broadcasting from Hinchester? | |

A 'All the audioc equipment, the lights, TV cameras,.

!

cables, then the individual switching and generating equipment

towers used for video would be identical. The tape recorders,

the video tape recorders and the film chaln. We have a film

prbjéctor that feeds into a comera, the film chain, and these
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fitems we would have to generate the video picturé, and we

| would have, 1f it were, a TV station} :

Q With regard to the interchangeable items with WINC,
you in fact do exchange that equipment back and forth?

A Yes, both exchange back and forth or use simul-

taneously on both cable and WINC.

THE COURT: Do you keep records with respect to

'that'or not?

.THE WITNESS: No, we are somgﬁhat informai when 1t
comes to doing that. |
| 'BY MR. COSTELLO: .

Q" Based on your experience in over the air and cable
tfansmission; éan you compare the modulation of the radib'
frquenéy as it enters the home?

A Yes. Tnis would be the final instep.

'Q  What do you mean by.modulation?'

A | Modulation ia putting the audio and video intelli-
genc§ or information on the radio fr@Quéncy, that is taking
the.vidéo signal that we uce and put on Channel 0.

THE COURT: I can't resist making the remark that
1n_a11Aof the things that come over the radio could not be
classifled as intelligenée. |

THE WITNESS: The modulated signal is received over
-67~
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the air by the houwe TV antenna, elther on the roof or rabbit
ears on the set; or in the radlo, it might be the antenna
built inside the set. It comes to the set by coaxial cable
or4rooftop antenna, sometlimes golng through a preauplifier;
and if he wanted to get both the signals, he would need more
than one set. The cable signal comes from the cable in from
the street to a house drop, and the cable might look like the
cable used to provide telephone se:vice; Iﬁ is attached to
the back of the tet instead of the antenna. The signal
transmitted to the set is indistinguichable from the signal
frorn_ the antenna. |

BY MR. COSTELLO:

Q  What are satellites?

A Satellites are a type of TV broadcasting station
that are used to extend the coverage of a atation. _There is
no separate set of rules that govern them uhder the FCC Law.
A person applies for a satellite station just as he would
apply for a regular TV statlon. The satellite station, how-

ever, rebroadcants the parent station. However, it i3 sonme-

what 1ike CATV system 1ln that 1t also adds some local progran
ming of its own. For example, when I was at the Commlsslon,
I looked at one, WSYE TV in Elalre, New York. Thls is a

catellite for WSYR in Syracuse, New York, and in that cace

_68—
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nent in the Midwest where the population 18 very sparce.'

| There are none in the State of Virginia.

| tora:qre there in the State of Virgihia?-

_a_reférence.source published by the TV‘Digeat, there are
_stfgction_permit pending. That is, peruission has been glven,
lknowledge that there is at least one more pending construc-

|a translator.

.15
WSYE provlded Just a little over five hours of 106&1 program-
mingzih the composite weel, and the balance of it was-pro-
gramming picked up from WSYR, the parent TV station. So
most of its programning 1s retransmitﬁing tnat which the

parent station has. The satellite stations are more promi-

Q 1 believe you testified pre?iously, did you not,
that translators are statlions rebroadcasting 100 percent of
the signals of another station? And hpw'many such transla-

A There are, according to the TV Fact Book, which is
currently in Virginia twenty-nine translators and one con-
but'the translator has not been built.' I know froa personal
tion permit in Shenandoah County. I have the definitlon of

'Q Where is this definition from?
Froa the FCC Rules. , ' : ‘ ) ‘

A
Q  VWhat is that definition?
A .

This is Subpart G of Part 74, and a TV broadcasting

=69~
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translator statlon is a station in broadcasting service
operated {for the purpose of retrannmitting the signals of a
TV broadcasting station or relay statlion by means of direct |
frequency convefsion and gmplificatiénvof the incoming

signals without slgnificantly altering the 1n¢om1ng slgnal

other than frequency and amplitude. This 1s for Lhe purpose

of providing TV reception to the general public.

d What happens in a cable system if there is a break

in‘the_shielding of the system?

A | If there is a break in the shlelding or if there

{ 18 a loose connector, the radio frequency inside the cable
will escape and will go through the air like a signal from a

v station. So that possibly that persons with home dntennae

would recelve that cable prograumning on his home antenna.

Q . With regard to local origination, are there any

regulations of the Commonwealth of Virginia now in effect

which would require this type of orlg;nation?

A Yes. In additién to the Federal Communications '
Commiu;ion Regulations requiring local orlgination, the
Virginia Public Tele~Communications Council in its naster
state plan has certaln requirements for local origination.

@ What are those?
A Could I read f{rom this master plan?
-70~ |
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Q  What are you reading from?

A This would be Chapter 3, Policy Relating to Certain

| Minimum Standard for CATV Systems, from the master state

plan for Public Tele-Communications, Part 1, Virginia Public

Tele-Communications Council, Commonwealth of Virginia,

adopted October 2, 1973.
Q  Have they been adopted by this CommisSion?
A. Yes, they have.
(Hhereupon,_there was a diédﬁssion off the réCOrd.)
THE COURT: On the record. That is in the Code
Section. The Court would take Jjudicial nbtice 5r that,
MR. COSTELLO: We would pr0p58e,we subgtitute a
photocopy of these policies as an exhibit.
THE COURT: That would be part of .the record then.
Have you.about concluded? I want to r@cess for a few
minutes. |
| MR. COSTELLO: Maybe two minﬁtes more of question-
ing ﬁcre. I would propose this be offered as Exhibit Number
D, the photocopy of the regulation.
THE COURT: This is a copy of the regulation.
'MR. COSTELLO: Adopted October, 1973.

THE COURT: By the Tele-Communications Council on

October the 2nd, 1973, Pages 51, 52, and 53, and these are

“Tl= e e
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‘-all relevant parts of 1it.

_ MR. COSTELLO: Yes.,
(Whereupon, thé previously men-
tioned document ﬁas marked as -
Applicant's E;h1b1t Nunber D
for identification.)

| BY MR, COSTELLO: - |

Q  With regard to the imposition of tax on the
Qinchester TV Cable, Mr.{Lewis,.at ﬁhat pbiht did you first
‘become.aware that the Commissioner made the assertion of the
applicébllity of the tax?

A They sent out an auditor and audited our books, and
so informed us.

- Q ‘Prior to that time, did you have‘knowledge of any
similgf assessment anywhere else in the Commonwealth?

A No.

Q You wouid have had knowledgé?"

A I probably would have because anyone in the Trade
Assqc;ation would have alerted us, I am sure; and I was an
officér,or the Trade Association. I woﬁld have found out
abouf 1£.

Q What is this assoclation?

A The Virginia Cable TV Association.
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‘hearsay, but it 13 conceded no administrative practlce had

‘4been established when this suit was filed

| the date 1n 1969.

'programming, and that is of course the maximum number of

4y

THE COURT: Well, that is a matter probably of

'MR. TRIBLE: The Sales Tax was September, 1966, and

they said this was in 1969. I don't think he testified as to

‘THE COURT: The Commissioner is not fortified by

long standing administrative practice in this case.

| MR. TRIBLE: "No, not over'ﬁhééé many years, bﬁt
the’Cé&mis#ionér hag never taken the position that these
cable TV companies were-exempt.:_

THE COURT: I uhderstand that,v.

MR. COSTELLO: We are contesting from the moment
1t kas‘ébnceived by thelr client or by aﬁy member of the
Associétion that the tax was 1mposed.“i believe thét is all
the questions I have of this witmess. .

CROSS EXAMINATION
BY MR.  TRIBLE:
H {Q Mr. Lewis, you have testified that the Winchester

TV Cable Company operates in a composite week 168 hours of

hours in any week. How much of that programming 18 active

type programming existing which from a picture of a clock or

-73-
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_by'four and a third, and that would give you the average.

‘cent of original programming per week. This 18 compared to

a thermometer or oomething of that sort?

A You could say autonated versus nonautomated.
Q Fine.
A On the avérage,'our nOnautomated program 1is 30

{ hours a month.

Q Fifteen hours of the 168 that would be --

A (Interposing) Not fifteen, thirty, and divide that

Q S0 that would be seven and 8 half hours out of 168?

A It can vary from week. to Week.

Q Thé average is seven and a half hours out of a

total of 1687
A Correct.

Q And the balance would be the clock for the time or

temperature or barometer?:
"A. On the 1nd1v1dual use on the audio portion, there

is music that we provide fron the tape recorders, but the

video is automated; and from the tape recorder oY cartridges

for commercials.

Q  All rignt. You testified that in your analysls of
the broadcasting stations, radio and TV broadcasting stations;

thia indicated that they are somewhere between 13 and 18 per-
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' the clock?

radlo and TV broadcasting statlons in your analysis do and
what your stations do, would lead one to the conclusion that

- you do'iny a cmall percentage of the nonautomated program-

| he compared that with the Winchester Cable TV Company. " Look-

51

your 11 percent. Now, how much of that thirteen to eighteen

would be the automated type programming such as a picture of

A First of all, it goes down to 1.9, that 1s the
loWést'station. And some would be autométed programming 1n
the sense that we have the temperature éiock.

Q ~ So then, the true comparison between what the

ming that they do. In other words, your percentage on your

per week 1s considerably smaller than their percentage?

A.»_ If you change the term to working, it would be, yes
, Q_" I don't understand your answer.
 MR. COSTELLO: I would interpose an objection, and
ask him to restaté the question so 1 can understand 1it.
BY MR. TRIBLE: |
Q Well, I'm trying to work the percentages that he
has apparently derived from his analysis, and he has broken
it down. 1n percentage of the local programming in the com-

posite week for the radio and TV broadcasting stations, and

ing at the summary, one would assume that Winchester Cable
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haslll percent of original programs and that the others vary

| from 1.9 to 26.2 percent. But we are hot talklng about the

sane typa of programming, so the. percentngea are not of the

same thing, are they? In other wordm, their programming is

| a1l what you call nonautomated.

:Af To the extent we have both autbmated and nonauto-,

mated programming, the two figures are not comparable. . But

whether this is an important distinction, I do not know.

Q  Is Winchester TV Cable licensed as a broadcaster by

| the FCC?

A The Company does_not have a license as such.
 MR. COSTELLO: I would object to that question
unless he ways broadcéster in what sense.
| BY MR. TRIBLE:

Q  You do not have a call sign, do you? A call sign

like WINC?

A Ve do not have & call sign sssigned by the FCC.

,Q Well, do you have a broadcasting license of any
kind from the FCC?
| A | We do not have any license. Théy have a certifi-
cate of compliance, 1t is not called a license. We might be
working with a sematic distinction with the certificate of

compliance and a broadcasting license.

- -76-
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| FCC Rules and Regulations.

53

Q What are the similarities between a certificate of
compliance and a broadcasting license? -

A  We do not have a cértificaté'of compliance, we do
pot need one until 1977. So therefore, I have not actually |
abplied for a certlficﬁte of complianée nor do I need one
until 1977. Dasically & certificate of compliance, to obtain
one, tﬁe Commission approves the detaiis of your franchise,
they approve‘the signal-you are.carrying;-it approves your

operation, 1t assures your Operation ;s_ih.cpmpliance with

.:Q‘ You don't have a certificaté;'énd are you permitted
ﬁnder FCC Rules to put up an antennd and transmit your
signals through the alr llke a radio or TV station?

A - No one can do that without a license, beyohd a
certain power. | _‘

 Qh” Now, .you've statecd that youi¢drry public service
progréms, and your franchise requires’jou to do so.. Now does
it requlre you to carry them free of charge?

A It requires us to carry.progfqms without charging
the<shbscr1ber any additional money. However, it 1is silent
‘whether we can have commerclal sponaofﬁhip.

Q ‘NOW, you havevrndio stations within this parent

company, the Mid-Atlantic Network, and are they required by

—77f v
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| we are not required to carry free of‘charge; however, as a

,and then the Commiésion, after three years, sees it wé have

performed as we sald we would, and the Commission makes the

'dépéhd;ng on what our.policy has been..

_casting and broadcasting 1s the fact that one ;s through the

Sh
FCC to carry pubiic service mességes free of charge?

A _The,specific answer to your questlon would be no.

practical matter, most stations do carry public service
announcements free of charge, There 18 no requirement to do
that. The way it works with radio statlons, we file a

license renewal application on what we say we intend to do,

deciéion as to whether it gives us our renewal license

Q You used the term cableéasting, and could you.

‘derine_cablecasting?_

A I used the term cablecasting, and it would be broad
casts on cable.

Q Then you sqy.the only difference between cable-

=4

air by means of electromagnetic wave# and the other is througl
the cable by means of electromagnetic waves?

| A I would say that, yes.

- Q The power of your transmitting equipment, how does
thic compare to the power of transmitting equipment of the

ordinary television broadcasting statlon?

-78-
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A It {s reduced. Our transmission equipment 1s At
'the head-in of the cable company..

Q Wwhat do you use to move the aignal through the

cable to the home?

A The power output of the tranamitter of v stations

is much, nmuch greater than the power output of any one of

o@r"amplifiers. However, the gain'in'any one amplirier would|

.be the same as the galn in the output, the final output of
the TV transmitter. |

Q  And this is a measure of wﬁét?

'A. The amount at which the pbﬁer 18 increased.
 ;Q" In other words, that relates to the strength of
‘the signal as it 1s received at the TV set?

AR  Yes.

_Q So that the signal £§ the_TV‘set is as strong from
y§§f cable as it is over the air? -

A That is correct.

Q Now, when the TV set is cbnnected'to your cable,
can 1t receive without dlsconnecting the cable ordinary -
lbroadcast programs from television broadcasting concerns?

| MR. COSTELLO: Objection. If he would say over the
air”rather than other broadcasting concerns.? He is attenptin

to distinguish between over the air and cable.
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THE COURT: I think that 1# explicit in hls ques-
tion‘
THE WITNESS: Normally not. if a set 18 attached
to a cable, it cannot normally pick up over-the-alr broad-
Casps, However, thére are times whefe 1f an over-the-air

broadcast is strong enough, it could interfere with the cable

| signal because of the direct pickup in the set itself.

BY MR. TRIBLE:
Q  You've stated that WINC occasionally purchased
property end that property was used by winchestgr TV Cable.

wa,'is'that WINC purchased property primarily for use by -

'WinchestersCable?

A I cen only'think of one specific plece of equipment

ﬁe purchased to be used'primarily by the TV cable, and the

| balance of the equipment was purchased with the idea it would

be lntefchangeablé. It i3 sort of like the right-ﬁiéiﬁi and
the left pocket, really. The speclric‘piece of equipment is
a secdndary tone generator, and this 1is because the automated
equipment at the Cable Company requires‘thim secondary equip-

ment for the cartridges, and the cartridges are WINC. Ve

| felt that we should, WINC should buy the equipment to be:

compatible with other equipment; but for the balance of the

equipment, I think this equipment was purchased to use with

~80- L
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both systems or primarily WINC.
Q@  Well, has Winchester TV Cable purchased the balance

of the equipment it uses in the receipt and retransmission

‘through the cable of broadcast signals, over-the-air signals?

A oh yes, the bulk of'the,equipment it purchased

itself. Some of the equipment 18 jJjust borrowed from WINC.

Q But is that Jjust a short-term temporary type of
thing or 1is 1t more of a permanent arrangemcnt?
A It is not comnitted 1in writing. I assune that 1t

is whatever we want 1t to be.

Q And there is no charge nade to Winchester TV Cable |

for the equipment it uses purchased by WINC?
A: Not directly. However, there 18 an implied charge

as wé then are receliving the programming-that Winchester TV

| cable provides on WINC. Whether that would be an exchange of

services I aa not sure,

Q You do not pay for the pregramming, do you, Winches:

ter TV Cable?

A e don't pay for the programs én our chénnels which
we rébroadcast, but therevia another situation where we do
pay for programs on our closed-circuit channel.

I Qv_ Well, you receive a program by the method you

described as through the air. You have an antenna that
-81-~
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‘| pared to how they WOuld apply to an over-the-air television

58
receiﬁes,a progran that haé beenAbroadcaSt over the air by
a TV éompany; and 4o you pay thg Tv'cbmpany anythldg for that
signal? | |

A AN&, Wé‘don't.

Q = And they don't pay you anything for carrying that

A No, they do not.
Q You stated that there were certain nonduplication

rules, and how to they apply to w1nchestér TV Cable as coum-

company?

A Nonduplication rules'are not applicable to an over-
thefair company. They are so phrased‘thy to.be applicabld !
to TV cable coﬁpanics. This is in the cable portion of the
rules;_ | N

| Q'. How much studio_equipment do ybu have in ypur
Winchester TV Cable operat;oh that you‘use for this original
programning as compared with the studio‘equipment that you
haye‘fbr,youi radio over-the-air station?

Qe ‘Well, of cource we have a lot of equipment at
Winchester Cable Company that we don't have at the radio

station becauce we must have all the TV portion of it. The

audio portion -- how do want thils, in dollars or numbers of

~82-
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| tlon facllities than some of the television statlons. In

pleces of équipment?

Q I'm trying to compare the cable studio with the
over-the-alr studio. I wondered if they'are the same or
wﬁeﬁher an over-the-alir studio would be much more cdmplex in
terms of total équipment. Dollars would be one measure, and
how about the cameras, and what do you have to have for the

cable?

A Well, some cable systems have better local origlna-

.particular, the Winchester TV Cable Cémpany's local origina~
tion equipment is more modest than.mbct over-the-alr broad-
casters. Ve have onlyvfour televiﬁlon cameras and other
stations might have more. wé do'not originate as many pro-
grams, therefore; we don't have to have as much equipment.

Q You defined a transiator ﬁnder the FCC Rules, and
15 Winchester TV Cable a translator under that definition?

A  No. |

"q Why -is 1t not, I didn't get that down? It would

Seem_to‘mc from that definition that you were doing essential-
ly what that definitlon encompasses.

A Well, it translates over tne’air and that is dis-
tinguishable frbm a CATV systen.

Q The term over the alr wasn't used in the definlition|
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was 1t?
A No.

Q Is there some reason, then, that you wouldn't fall

|within the definition as it 1s stated there?

A Just the fact it belongs to this section of the

";rules as being over the alr.

Q  Isn't broadcast the key word in that rule?

.A‘ It is called a television broadcast franslator
stetion, yes.

Q And FCC does not consider you a television broad-

A I suppose the way you use the.word in that case,
but we dq not come under this section df the rules; we come
hnder a cable antenna TV station, so it is not called a
broadcast station in the rules.

Q.  You stated that if there were a break in your cable

that the signal would radiate in the air; would escape in the

air; and how far would it escape?

A It depends where the break is, but never more than
a couple 6r‘blocks. I assume it could be more, but usually
in terms of a few blocks. |

Q That is due to what, the power? In other words,

there is not enough power to radliate any further than that?
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We are operating at a lower power output, and that

is part of the reason, yes.

Q
A

Q
A
Q

The video 1s the same equipment?
Yes.
And you have remota video tape equipment?

Yes, we do.

' That 18 equipment you use to produce the signal of

the Winchester City Council?

A
Q
A

‘Meetings.

Q .

We do not use-theAremote video tape or equipment.
You said that you have video tape equipment.

We do not use video tape on the Community Council

You put that out live?

- Correct.

All you use then essentially is a camera for the
a. microphone for the audid?

Plus modulating devices and processing equipment.
THE COURT: Might you video tape and rebroadcast?

THE WITNESS: Poseibly. We Just don't do that.

MR, TRIBLE: I think that completes my cross examni-

nation.

THE COURT: Any redirect?
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Testimony by Jack A. Rickel
A No.

Q@  Vhat, L any, are the similarities between those
sishéls of an over-the-air broadcaster and CATV Company
signals?

A The signals themselves are identical. The frequen-

cies are the same. The wave shape 1s the same. The color.

information, the synchronizing signals, there is no essentlial
difference in the signal itself that is generated by an over-

the-air broadcaster and that generated by a cable television

company.

Q What 15 the difference in the two types of trans-
mission? If the signal is not different, what is thg,differ~
ence? |

A .Qvermthe~a1r brbadcasting came élbng before cable
televisioh, and transmission through the alr is a very lnef-
ficlent way Of.transmitting signals. It takes an enormous
anount of power fron the transmitter, the transmission lpt,
and the antenna to allow thls signal to cover ‘the area
deslredf The 9ignal fades duite rapidly a3 it progresseb
furthefjand further from the broadcast, the over-the-air
broadcast station. It radiates 1n all directions which tends
to diminish its strength in any one directibn. By the time

this over-the-alr broadcast signal reaches the hone, it is in
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between 1,000 and 3,000 mlero volts to operate properly.
This means 1,000 to 3,000 millionth of a volt, which is a

| very weank rnlgnal. The cable company generates a similar

not need to be ns great and the signal teceived at the home

the order of what we call a micro volt, or a millionth of a

volt. A typlceal television feceiver, for example; requires

signal, but beccause it 1g transmitted through the medium of

a cable, rather than through the‘air, its initial power does

LSIStili_in the. same 5rder a3 that fron an over-the-alr broad
casfer,_vnoughly in the one to three thousand to six thousand
micrb Qolt range. |

'Q  Is there any difference other than the mediua of
transamission?

A Wo.

! What are the similaritles between the equipment
used_;~ what is the functional sinilarity in the two methods
of transmission? B fLoonTe

A Much of the.eqpipment is identical. Studio light-
1ng; for example, could be used in either a cable company Or
an oVéfétbe—air broadcast studio. The audio equipment is
ldehtical. The tglevision cameras, camera controls, video

monltors, audio cartridges, video switches, lenses, incoders,

analyzers, synchronizers, and generators, towers, antennas,
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film projectisn equipnent, wave rorm moditora, tect equipment

72

microwave, coaxial cable and connectors, video tape recorders,

consoleé, cabinets, audio type recorders, tripods and dollies
And écenery and props might be used by elther company.

Q What items might not be 1ntefchangeable butlrunc-
fioﬁally_simildr? |

' A I guess the cable amplifiers would come cloée to
‘that catggary. They aré dcsigned to truhsmit'the signal
aiong.d_coaxial céble they have put in operatioﬁ after the
first tranomltter used to carry the'sighal along the trans-
mission lilne to the antenna.

Q.. Would'a modulator be functionallyvsimilar or
identical in these two methods?

| A ‘A wodulator is identical to the_exciter of the

transmitter in the signal that 1t generatés, ‘The audio ahd
visual szignals are sent through the modulapor whlcﬁ is in
essénce‘a niniature transmltter. These signals are éombined
and processcd and éreated into a standard television channel
such aé.Chénnel 6. The exclter 1h a tran#mitter does the
same fuhption. It takes the nudio and the videos and changes
them and generates a standard broadcast traih.'

Q °  In the pleading of this case in Paragraph 6G, the

applicant has sald that much of the equipment, or has pled,

y
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laneous equinrent and accessories is identical or interchange-

_ablé with and nerforning the same functions as simllar equip-

to the equiprent described in that parsgraph, how does that

or relays. The items that I enuierated are actually pieces

‘3
that much of the eduipment used by thé.npplicant in origina-
tion éf pregrams, such as towers, tubes, switches, relays,
rectifiers, conndctors, dividers, trénsformers, filters,

transistorh, clectronic coding, together with other miscel-

ment used by other radio and television companies and is not

designated specifically to the use of the cable. With regard

equipment differ from the titles of equipment that you have
read ag being identical or interch&ngeable with the two types
of,tr@nsmitters?

VZA  ‘Many of those items enunerated are in actuality

co@ponentu of larger pieces of equlpnent such as transistors

of equipment designed to do a specific job. These components
yod Just listed might be used in a homé radio or inter-com-
munications or any number of different things. But we are
apeaking in mny lict of specific items of equipment designed
to produce and/or process the TV signals.

Q Do commercial over-the-alr stations often pick up
siénals over the alr from other stations? Are you familiar

PR i

with any?
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|WHAY, Channel 3, an ABC affiliate. Both of these stations

.{)4" -

A I am personally familiar with two, in Wilmingtén,
North_Carolina, and I had occaslon to work with the station.

One ic WECT TV, Channel €, an NEC affillate; ond the other

receive thelir programming {'yom NIC and ABC statlons located

in the Ralexﬁh Durham area which 1in sone. distance to the
north and west. They would’ pick thece up by microwaveq
They viould pick up the:se M5czowave uLpnalq with their own
receiving antonna, pickvup.the signals over the airland
rebroadcgst them; One of the 6tationn, Channel 6, ic actually
connected to the local cable company,-qnd on occasion they
will take the signal from Ralelgh Durham on the cable system
and febrbadcasﬁ that.

Q Mr. Lewls, in describing the method of obtalning
programs or program sources discussed a ﬁctwérk feed. VWhat
18 a network feced? |

'A Most of the programs in tﬁe ﬁﬁited States are
gencruﬁéd in two localities: New York area and the West
Coast area. This is by one of the three major notworks, NEC,
CBS o? ABC. These network programs are cﬁrrled acrossg the
country by elither coaxial cadble or micrbque or a comblnation
of the fwo. It is impossible to state unless you are famil-
lar with AT&T network which 15 which. 1In other words, when
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it croases a river, it alght go microwave;'#nd when it ..
crosses tﬂe apen plqin, they night use caﬁlc; and vhen 1t
crosses the moﬁntains, they night use micfowave. These

signals are transamitted by the networks from the network

| studio to the local studlo where they are rcbroadcast.

Q 3o s typical televiclon station would get network

feed by'any combination of thecze, microanevor coaxial cable

feed?

A - Yoo, end I don't belleve thecy elther know or care
whether microwave or cable. They nay AT&T for delivery of
the slgnal to thelr origlnation studlosc. -

Q . Uell, if you are willing tb pay thé AT&ET rates, you

'can'pregumably get any feed anywhere in the United States?

A Anywhere the network goes. I knbw from personal
éxperiencevthat the Uhite House, for example,.has network
feed coming in and they can'conneét across any onc of the
networks and usce the progran within whe Whité House. .

Q  When you say that these are obtained from AT&T,
how 1s.this tranomission controlled, who detcrmines the
method of transmission and the price?

A It 1ic established by AT&T rather than the network,
and I believe FCC has authority to govcrn,that.

Q And would the wmethod of aﬁpply vary from day to day|
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| Could it go ¢oaxial cable one day and microwave the next?

A I don't know.

Q _What.would that depend on?

AT suppose it would depend on a failure on the
norm#l method of transmission. And if the cable falled some-
where along the line, they might estaﬁlish a temporary micro-
waveki&ggzh to continue that path.

Q Could this be doné altern&tely‘as an alternate
source? | o ‘v ”

A Yes, it could be. There 18 a fourth network in the

- country which 1s avallable to any user who is willing to pay

the hoﬁrly rate to transmit'signgls from>any one major city
in the United States to any other major clty.

Q What experience have you had with ngtwork'feed by
coaxial cable?

A ' Not too much. I have worked at each of the network
headqugrters, in New York on specific projects; and I have
been at over-the-air broadcasting statioha across the United
Statés_where the network feeds are received; and I have had
an opportunity to see the signals and ﬁork with thenm.

Q Can you combhre'the"processing‘of those recelved
signals ofvover the air versus CATV, or in comparison with

CATV?.
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A Yes, I think so. There is an old saying in the

industry that the highest quality TV signal obtainable any-
where is at its source. Everything done to that signal from
that.point on tends tb deteriorate it. The deterioration may
not bé v;sibia, but if 1t is repeated often enough'then
deterioration does creep into it. So each signal, as 1t is
repeated across Che country from microwave relay to relay or

cable amplifier to cable amplifier, there'ih:some distortion

and some noise and loss of the signal strength itself., So
there are.devices,that are employed aloﬁg the cable route
itself by AT&T, and when receiﬁed by over-the-alr broadcasters
when they receive the signai,Ato increase the amplitude and
clean out the noiée, tb reprécesé the color information, and
the_sameAthing happens identically in a cable system when the
signal received over the air may be weak. It may be distor-
ted or it may be lacking proper color information and. these
signaia can be reprocessed and rgstored as closely as possiblg
to their original form before they are sén; out to the cable
subagriﬁer,v Of course, each amplifier along the cable route
_performﬁ exactly the same functlons as performed by AT&T in
1ncreasing the strength of the signal and'they_can to improve
the fldeiity of it.

Q With regard to Mr, Lewls's testimony on the
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‘| nonduplication provision which has been indicated as being

applicable only to cable. What is the purpose of that non-
duplication provision, if you know?
A Not from the legal standpoint, but from the eco-

nomic standpoint itself to protect the commercial advantage

| of the local broadcaster so his advertisements may not be

deluded by someone watching the same program from a distant
station with different commercials attached to 1it.

Q These provisions apply to 1dent1cal programs being
transmitted Qver different stations simultaneously?

A That 1s right.

Q - What would be the.source of these programs from the

different stations?

A Probably from the network. They would probably be

fed down from New York to two or three stations in any com-
munity, and the more local over-the-alr broadcast station
would'have priority over the more distant station.

Q' Can you compare the generatidn of a radio frequency
output, the transmission of this output over the air and CATV

transmission?

A  Yes. We talked a little while ago about modulators

| and exciters; and in the case of an over-the-alr broadcaster,

the signal leaving the exciter is not much stronger than they
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;are leaving the modulator, if any stronger. So we get the
normal output required for over-the-air broadéaat and these -
siéhalp are amplified through a power amplifier and the
power of the signals may be bullt up to a few million watts
for ﬁransmiuaion up the coaxial cable to the transmitting
‘antenna where they are finally sent outvih the aif.-AWIth a
cable system the modulator again may bébputting out a few
millioh watts of power, but because or'tﬁe more efficient
method of transmission, these signals dovnot need the enor-
mbus amount of power and there is Amplifiéation in the .
individual cable to maintain the level to the subscriber's
home at the desired signal stfength. |

Qf - Are you famlliar with any radio broadcast station
thét broadcasts over media other than air waves?

A There 18 a service called LowlPower Broadcasting or
Common Carrier Current Broadcasting. This is where the radio
.Signal 1§ genqrated in the normal manner, but instead of
broadcésting through an antenna, it 1s over power lines or
in some cases even the plumbing within avbuilding or complex
of buildings wﬁere it can be picked up by ordinary receivers.
So that the transmission medium is not the air, but rather

some hard solld conductor such as a copper electrical wire

in the building or the plumbing.
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Q  Can you give any example in the local or in this
geographic area of these?
A Yes. One of my young assoclates designed one in

use at the University of Virginia. He was the chief engineer
entire campus of the University of Virginia with radio signalT

Q ' Can you think of any other examples?

A There are two. The othef two e#amp;es use coaxial
cable that was designed to leak or radiate signals, and the
first is in use at Los Angeles Airport, and the cable is
burled under the ground. And as &ou drive up to the airport,
you pick ﬁp the signal on your car radio and it tells you
what parking lot is in use and which areas'are designated for
certain uses. The other use of this leaky caﬁle, as 1t 1s
called, is in a drive-in theatre. Again, the coaxial cable ié
buried under the ground and radlates into the car radio
rather‘tpan having the standard speaker to hear the sound
portion of the movie. |

Q What type of radio broadcast station is used at the
Walter Reed Medical Center?

A ﬁalter Reed has for some time had ‘& low power or

carrier-current broadcast system which hds’Juat been put out
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by the Army to completely rebuild the syﬁtem to allow for
greater coverage ahd to extend the signal on up to the Walter
Reed Annex which is approximately a mile and a half or two

miles north and west of the main complex of Walter Reed. I

o might add these signals between the two complexea will be

carried on coaxial cable fastened to telephone poles.

. Q Do you know of any cable company involved in over-

| the~air broadcasting?

A Yes. In Toronto, Canada there 1is a large cable
company called McLean-Hunter, and they established a UHF
over-the-air broadcasting station in the heart of Toronto.

The principal purpose of this 1is to provide program material

to the head-in of some thirteen or fourteen cable TV channels

stretching around the perimeter of Toronto.

Q What 1s the function of the translator in broad-

casting?

A The translator's princlpal function i3 to serve

areas which normally would not be able to receive the signals

from the main transmitting station of an over-the-air broad-
caster. They operate tecnhically very mdch like a cable
syétg&.- For example, the translator.ﬁill use & recelving
anﬁénna t§ receive the programs from a broadcasting station
and it will use coaxlal cable to bring the signal down to the
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rroht-énd or reéeiving end of the tranalator. The signal
normally will go d6Wn to IF frequency for processing and
applying AGC. It 1is then converted to another channel for
rebroadcast so it does not interfere with the primary channel;

For example, the translator might réceive programs on Channel

3 and down convert to IF frequency and then cbnvert back up
to Channel 6 and rebroadcast. Usually they have a receiving
antenna and a tranSmitting antenna_and_usually the signals
Are-beamed'in a particularvdirection'rgther than in an omni-

directional fashion. This compares almost 1dentically with

the idea in a cable system which does Just that. It takes:

ihe_signal.from the,receiving>antenna, 1t down converts 1t
to IF frequency, & galn control 1§ employed, and then Lt»is
up converted to another channel and fed out on the cable
system. | o |
Q  VWhat 15 a satelllte and what 1s its functlon?
A A satellite in some waysvfunétions muzh like a

translator except a satellite may be privately owned or 1t’

| nay be owned by the original station, but a satellite is

nornally owned by the originating statlion and 1its function is
to provide rebroadcast of the original programming plus some
local broadcasting. I can gilve you a good example. We

désigned a network in Nevada where the primary transmitting
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station was in Reno, Nevada on the westefn border,'and the
signals from this transmitter were picked up approximately

a third of the way east'across the state by an over-the-alr

| receiver antenna and converted and fed into a microwave

system which went through‘somé'ten micrbﬁa#e hops across the
state to a.statioh located at Ely, Nevada,.on the eastern
border of Nevada where it was rebroadcast. - But the station
at Ely also had the capability of providing'ita own local
source 1f it didn't choose to use the programming coming
from Reno. | |

Q ,'Uhat iz the difference between sdtelllte and cable

| transmisgion?

‘ A‘ } Normally £ﬁe amount of power generated by the
satellite station. |
‘MR. COSTELLO: I have no other questions.
CROSS EXAMINATION
BY MR. TRIBLE:

Q Mr.-Rickel, you sald you were president of Lexing-
ton Cable Couwpany, and does Lexington Cable operate its own
;abielTV system? .

A It ls a cable company constructing CATV systeus.

Q | But it does not operate a_system such a3 Winchester

TV Cablé? This 1s Just primarily in the construction end of
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‘the business and not in the transmission of signals to home
| capabie TV system which is not yet operating because it is
S| still under construction. But yes, it will carry a number

' generated channels that will be avallable to everyone within

‘Lexington Cable would benefit, would it not?

84

sets?

~"f A No, that is not correct. Vit is a fully fledged
Cab\e

of over-the-air channels and it will carry several local

the city limits of Lexington, Virginia, which 1s the franchise
for this systean.
Q Are you also a stockholder in that company?

A Yes, I an.

Q@  Then in the event thls litigation was favorable,

‘A Yes, it would. _

'Q .Is the equipment which you described, I thiak Mr.
Costello read from the petition, 1is that used exclusively 1n
TV over-the-alr broadcast, cablecasting,'or can it all be
used_for other purposes? In other words, is 1t used for the
function of transmitting the signal fb'a television set or
can you do other things? |

A I'm not sure I follow that question, because an
gmplifier is designed to amplify aignalé and 1t can amplify

any signal within the frequency range that it 18 designed to
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handle.

Q  All right. How about my home television set. Is

there an amplifier installed in that receiver in order to

boost it s0 I can sece it?

A That 1s a difficult question to answer because a' -
TV set is a comblnation of many, many different circuits.

Some are amplifiers, some are detectors, some IF amplifiers,

.some video nmplifiers, some audlo amplifiers, and generally.

if you want to go into the circultry of the set, the signals
are recelved at thé terminél where they go to the'tuner, an
oscillator which reduces the frequengy_of_the signal down to
some other frequency before they are amplified.

Q Then there's an amplifier in every TV set?

ﬁ Yes.

address
Q There is an amplifier in a public/lsystem, 1s there

A Yes.

Q  And there is & microphone in a public address sys-

‘A . There might be, there might not be.
Q What about a modulator. You mentioned a modulator
several times, and i1s therc a modulator in a public address

system?
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A No. A modulator is used specifically to generate
-a‘tclévision channel. |

Q You mentioned low power broadcasting, and this was
over power lines or through plumbing.  In other words, not
throﬁgh_the air, and are there COMmer§1a1 radio or television
companles that engage in low power bréadCastlng? '

"A:. There are commercial compahiea, yes. And nany of
the utility companies, the power co@pénles use this as their
own communications link, and they hAve'links going across the
country. They put carriers in the cgrrent communication syé~

tem for thelr own communications, in-house, internal comauni-

- | cations.

Q@  These would not be companies that are licensed by
the FCC as a radlo or television company, would they?

A No. |

."Q How about Los Angeles or,Waiter Reed's system. Are
the&ra broadcasting station licensed by the FCC, or is that
Jﬁ3t an internal comaunicatlions nefwork?

A It bacomes a matter of power. They are governcd
by the FCC Regulations, but as long'ga thelr power is below.
a certain level, they do not require a license to operate.
Thé manufacturer of the equipment must have certification by

the FCC and they :aust not interfere with any other radio
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-they must be licensed.

nals from the networks through thls system?

commnercial revenue of an over-the-alr broadcaster, it would

| ve a quite cxpensive way to do this.

“F

service; and of course, if they exceced a certain power level,

'Qj, You mentioned that the networks send thelr signal
thrpugh a common carrier such as AT&Trby microwave or by

cable; and now, do the cable TV companieé receive their sig-

A N5, not normally.
Q- Wnhy don't they?

A It is very expenslve. Since they wouldn't have the.

; Q In other words; they would have to pay the network
for-thelsignal 1. they got it through AT&T; correct?
| A Correct.
Q - And they would have to pay AT&T to bring 1t to thenm

That 1s correct.

But they do'get_the s@me signals that had been

s

recéived by an over-the-air broadeaster and transmit over the
alr indirectly, don't they? o
A Would you ask that agaln, pieaae?
Q In other words, Winchenter TV Cable, I'in looking
at a progran that has originated in Distfict of Columbla, and

has been transmitted to some radilo over-the-air atation, and

-103-

DEO REPORTING
931.3434



o

ag

retransmitted and plcked up by Winchester TV Cable, and sent

to my home set; or in other words, it is not direct, it is

1ndirect.

A That 1s correct.

Q. So then, there 1s no signal at all that I would get

| at my home set that had been hooked up to & cable TV system

that came through this AT&T microwayé‘length_or.cable length?
. A I am not sure that 1is correct.
'Q ' Withoht going through another transmission through
the alr. | | |
A The reason 1 say that 1s there_are commnon carrler
companiés in the United States who deiiver specific network
prograns directly to the cable system.'_For eiample, the

cable system at TFort Lee, New Jersey receives all the sports

events at Madison Square Garden from a commercial carrier..

It is wired directly into the cable company. Itvis not an
over-the-air broadcast for”the ggneral public,
O Well, is this a closed circult type of thing?
A No, because 1t 1s avallable to any cable system
that wants to connect to 1t. -
Q@ If they pay the fee?
A They munt:pay the fee.
Q You can see what 1s happening in Madison Square
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lor the cable TV pays to get the information?

| for that typc of service?

‘ provide_progranming to the head-in of the various cable

89

Garden through your cable TV hookup 1f you pay the cable TV

A Yer .,

Q Is there an additional charge to the home subscribex

A o, that is all part of the cable service, ﬁormally1

Q You mentioned that come cable cbmpanies vere engaged
in over-thc-air broadcasting, and you spécifically mentioned
one in Canada. Are there any in the United States that are
cnpgaged in over-the-air broadcasting? .

A I don't know. I know the concept in Canade was a
ruthef innovative one, and the FCC showed great interest in.
Lt; but whether this 1s permitted under our rules or not, I
do not know.

THE COURT: I don't quite follow how that operated.
Would you have an unscrambler at the setf '
THC WITNESS: Mo, it would also be receivable at

homes connected to the cable. But the primary function 13 to

systems. DProgramslng that wouldn't he avallable from the
najor netuworks.
TIIE COURT: Do the subscribers pay a fee?

TS WITNESS: No more than the normal cable fees, n
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THE COURT: These subscribers do pay & cable fee?

THE WITNESS: Yes. |

THE COURT: And what prevents fhe nonsubscriber
from plcking up the signal?

| THE WITNESS: Not a thing if he is willing to put
up o UHF antenna and connect to a receiver.

THE COURT: Unless the Covernment enacts & statute
to make it a misdemeanor, to own avnystem without paying the
fee? |

THE WITNESS: I don't underatand the question.

THE COURT: I don't follow, fér instance, what
wouldikeep the nonsubseriber from picking up the signal?

THF, WITNESS: VWell, Toronto geogrephically 1s a
Qery large clty, and the suburbs are quite some distance from
the transmltter, and the signal probably-would not be received
propérlyat that distance. DBut the cable.company is able to
put up a high gain antenna and amplify the picture up to
deliﬁér to the home.

THE COURT: Where does the cable company get the
revenue?

THE WITNESS: From the subséribers, Jjust as they

do in this country. They charge them a fee to belong to the

cable system.
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pay & fee or a tax like they pay in England?

“the other channels {or your monthly fee. But the transmit~»

o1

IHE COURT: Is anyone who owns a set required to

THE WITNESS: No, the Canadian system is similar
to the one in the United States. It is a voluntary‘thiﬁg.
If you want to be on the cable system; you pay the feec. 'If
you do not, you‘donft pay the fee.

THI; COURT: I don't ;ee how. they collect their
revenue unless enybody who does nbt pay thc'fee cannot pick
up the'sign&ls unless they are on the system.

| THE WITNESS: Because thése progiéma carry corumer-
cial 5pobsorship and they pay for the program material. |

THE COURT: They get the revenue from the commer-
clal sponsqrship; not from-the‘recelviné'sdbscribers?

THE WITNESS: On this particular channel, yes. But

ir yoh subscribe Lo the system, you get that channel and all.'.

ting.sﬁatlon'a operating revenue normally comes from the sale!
of coﬁmérclalm.‘

THE COURT: 1If someone owns a television set within
the transmissclon area and does not pay thersubeériber fee,
can'he}turn on the gset and recelve the'same signal?

THE WITNESS: if he 1s golng to put up a UHP

antenna, he uay. ' : . e w
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BY MR. TRIHLE:

Q A UHF antenna is a very qimple apparatus, or 4o you
have to have some gspecial antenna to receive that type of
signal,.or would you be aﬁle to use the antenna that comes on
the béck of 2 lot of the TV éeta that are sold today?

A UHF signals are peculliar litfie beasts. They tend

to travel in stfaight lines. And in the firat place, they

| can be blocked by tall buildings, they can be blocked by

hills, they can be blocked by even a clump of trees. You may

find areas a great distance from the transmission place where

you get a good UHP signal, and you may find a place close to

the UHP transmitter where there is no signal at all.

f _Q: Well, do you know whether the Lexington Cable

Company could be licensed by the FCC to broadcast over the air?

A I think not. The Lexington Cable Company operates

| under a certificate of compliance, because it started before

thé‘latest FCC Rules. This certificate of compliance, the
apbligation would look very much like the application of an
ovef—the—air broadcaster. They want to know the principles
involved, where the money came from, wh#t material 1s going
to be carried, how many channels you are going to use, how
much local origination is going to be done, how much auto-
mated and how much live, and 1t is a very complete applicatio
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' just as they do for broadcasting over the air. And if no

'compiiance, it then goes through due process, processing

| channels for use by the local government. We must provide a |

channel for use by the educational system in Lexington,_énd

93
And this 15 first offered to the genefal public for a period

of 30 days so anybody may object to the application. This is
one objects to that application, for yéur certificate of

through the FCC, and it took ours nine months, and it was
granted November of last year, which givés us permission to

carry certain over-the-air channels and which tells us that

Wwe nust praovide local access channels, and we must provide

we must do this under those rules.

~Q  If you hgd existed prior to the time the rules be-
cane effective, then you would not be subject to those re-
quirements?

A Not until 1977, at which time all cable systems
must be in compliance with those rules and seek a certificate
of compliance and/or_if we made changes to the system, then
we would have to go in and file for a certificate of compli-
anée.. If, for example, we declded tévcarry another over-the-
air station, we would have to seek a certificate of compli-
ance.' |

Q S50 you operate, then, under the regulatory
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provisions of the FCC, bccause you started business subse-
qunnt_to-some~fixed date, and what 1is thaﬁ date; do you know?

A March 31, 1973. |
Mﬁ. COHEN: I think '72.
THE WITNESS: 'v2.
BY MR. TRLIBLE: |
Q  1f you started in business prior to that, you

<wou1dn't be subject to these rules?

A Until 1977, or until we made some major change to -
the system.

Q.  You mentioned a translatot, end could a televisipn
set-ownér pick up a translator‘s;gnal in his home?I

A Yes, he can. |

Q Would he have to be exactly 15 the miqdle of the
signal or how wéuld he get it? You said,wl thought, it was
limited to a certain direction, and he Qogld have to be in

line of sight or something.

A Not in that sense. But'due'tb.the limited amount
of power required, they are restricted to the area of radia-
tion.  For example, it may be beamed upva partlcular valley
between two mountains and anyone in that,val;ey that is with-
in the:beam of that can pick 1t up with.some sort;of an
antenn#, and 1t may require a very eiabérate antenna or it
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lis another type of microwave that is used by the educators.

95
may fequire a very simple antenna if'hc_is close enough ﬂo
it.

Q You mentioned microwave, and.can you pick that up
on the television set?
A No, you could not.
I-Q Because of the frequency or what?
AI Two reasons: frequency; and the second is it is a
bean sent between one microwave dish antenna and a micr¢sfave |

)

receiver antenna, and that 15 one type of microwave and there

And this microwave radlates in all difectiong; Each school
has a receiving dish to plck up the signal, but it cannot be
received unless you have thisvmicrowave:receiver, and it 1is
sort bf an over-the-air closed-clrcuit educational system.
MR. TRIBLE: I have no other questions.
REDIRECT EXAMINATION
- BY MR. COSTELLO:
Q | Can CATV systems be subscribéfs to microwave sys-
tems, microwave service of common carriers?
A Yeco.
.;Q Can you think of any that there are offhand?
0A The cable system in Wilmington, North Carolina

receives four channels by microwave and other signals are
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| received over the air.

Q  Is that subscription by the cable system to the
common carrier controlled by the FCC?;.
..A Yes. The carrier or microwéve owner 18 controlled
by PCC, and he 13 classed as a cémmon'carrier delivering
signéls to the cable company.

Q  Are you aware of whether there are other rules

other than the local access channel, local use pubiic access
channels of thelFCC under which a local cable system 18 re-
quired to operate or rules to which they are subject?

vA ~ Yes. Particular standards of ﬁhe FCC which apply

to the technical side of the system, and it must be tested

and approvéd undér those systéms of'the FCC Rules that cover |

that.

Q Do you knoﬁ if these technical requirements are
also abplicable to grandfather systems?

A 1 don't know the specific regulations that well.

Q . Would a grandlfather system be required to have its
equipmehi up to the standards required by the FCC?

A Yes, and -there 1ls a time period. The regulation is

| relatively new as it appllies to existing grandfather systems,

and I don't specifically know the regulation.

Q °  Are you aware of any other regulations which are
-112- ' i o
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applicable to all systems, both new and 01d?

A -~ Yes. We all iust meet ﬁhe requirements of the FCC
and the FAA as far as tower paint and tgﬁerillghting and
tower'clearance, and we are subject to the rules of joint
policy use which 18 governed by the FCC.

_Q How about the equal employment regulatlon_or the
falrness déctrlne?

A Both of those.

Q@  Any others?

A?: "That 13 part of the certificate of compliance and
application to show that there.are no dibcriminating prac-
tices and that equal opportunity was offéred and that access
to the channel would be available to all comers.

MR. COSTELLO: Thet is all I have.
RECROSS EXAMINATION
BY MR. TRIBLE: )

’Q On the last one, fairness ang equal opportunity,
do I QnQerstand that they apply to grandfather gystems or
systems that existed prior to March of 1Y9/27?

A My understandlng, yes.

MR. COHEN: I might add, if you're intefested, I

have sohe personal knowledge of this; and the brief we pre-

pared deals with this.
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THE COURT: That is a question of law, if 1t

‘should be relevant.

MR. COSTELLO: There is a concern by the FCC, but
1r additional testimony is needed on that we can get it in.

MR. TRIBLE: The testimony indicated that gome
systems that were grahdfathered apparently were not subject
to the requirement prior to 1977, and is Winchester TV Cable
one of those?

MR. COHEN: That was not the thrust of the testi-

< mony. I think the thrust of the testimény was that in cer-

tain7éspeéte the Commisaion'a Rules apply to all systems at
the present time, and in certaln aspects the Comiaission's
Rules apply dirferently to different systems at different
tlmes. Our brief does explain that.‘ Ir.there are questions
on that, I think I can answer it. |

A MR. COSTELLO: ‘The Stipulhtion,-as I recall it --
let's_ﬁéé, the Commission placed restrictionc on the actlvlty
of common éarriera, the microwave facility 1nst1tutes rule- |
making procedures --

o MR, COHEN: (Interposing) Loéklln the brief.

MR. COSTELLO: The point 1s whéther it 18 1in evi-

dence_ih this case.

MR. COHEN: We can take official notice of what 1is
-114- '
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lCable.
| we were stipulating to. And there is some case law which I

the FCC. And the Commission was reversed in 1966, and it

 th1s is what surprises me, this point being made. It was my

99
in the rules.
MR. TRIBLE: Page 9 is a general sumary of what

the FCC has done. Everything is in there as far as I know

that specifically applies or does not apply to Winchester TV
MR. COSTELLO: It is stipulated, and what I thought|
think we can take notice of on the Rules and Regulations of

was held; they had regulatory authority over all CATV systems|

and 1t's obviously a matter of law that it does have, and ‘

ﬁndgrstanding this had been stipulated to or 1s a matter of
common knowledge, and the cable systems are subject to FCC
Regulations whether 1t is closed circuit qr not; and they
are ever increasingly under control which is fairly obvious
by the history. 'That is one thing, but if the State of
Virginia 1s maintailning we are not under control of the FCC,
this 13 new to me, and I think contrary to the stipulation Qe
have.

*MR. COMEN: I think 1t 1s certainly the intent of
the stipulation. - And it 1s certainly the intent to make

clear in Paragraph 10 that rules of the FCC apply and they are
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grandfathered, and I assume there was not,

these witnesses have been testifying about quasi- legal matters

|a sensé,”but inaccurate in a legal sense.' I am talking about

’the extent of the FCC Regulationa over grandfathered or non-

e vt =t amaaagn o b

100
set forth therein. Now, if I did a poor job, I would like to
have tbother charice at 1t.

MR.YCOSTELLO:_.It 1nlst1pulatedhthat tﬁe company
may attany time be reguiated to the extent the FCC elects
witﬁ.iegard té'origination, and there havélbeeﬁ 2ll kinds of
cases sinceAthis tax was first assessed. |

'f THE COURT: Tbere is no questionvthat the FCC has
power to regulate;unless there was something in the FCC

Statute that prevents them from regulating systems that were
| MR, COHEN: Your Honor, one of the difficulties is

and the testimony, I must say, for the record is clear; and
Mr. Lewis is a very intelligent witnéss, but he is not an

FCC_lawyet. So much of his testimony today was accurate in

grandfathered systems, and that is something we can argue
about; but I don't think you should base.your argument on
Mr. Lew;#‘s testimony. He wasn't qualified'in this proceeding
as a competent expert in FCC Regulations,-and I'm quite sure
that 1f'he would go back to the witness atand, he would be

the first to say that.
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MR. COSTELLO: The point I'm concerned about making
here for the record is our understanding of the testimony

today, it was to be on the technical phases of the comparison

of this system to the over-the-air broadcaster. We are not
prepared to reargue this question of whether under control,

because we were not aware that the éommonwealth was going to

jargue this way, we were not prepared for this.

MR. TRIHLE: I asaumed they vere subjéct'té and
Qnder the supervision of the FCC, but the testimony clearly
1§dicates that the systems that were grandfathered in were
not rgquired to comply with, apparently, the bulk of the FCC
Rules. '

~ MR. COHEN: It is not accurate.

THE COURT: Well, on Page 4 of the Stipulation, at.
the top of the page, the FCC refera td its previous position
and held that 1t‘haq regulatory authoflty over all CATV sys-
tems. It promulgated rules applicgble to cable microwave .
systems. It indicates in this stipulation that the FCC had
some authority over this applicant..»

MR. TRIBLE: To the extent 6f the local system and
hoﬁduplicution of programs, I imagine that is correct. In

other words, those rules predated this revised set of new
rules that applies to systems coming in after 1972. The
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nonduplication rule, I presume, has been around since 1966
and does npply to w1nchester Tv.

THE COURT: Since the Stipulation says all CATV

systems, I would assume that also appliea to the applicant
'MR. COHEN: Right« that was the intent, and all ;

the rules and regulatlona which applied Mr. Lewis testified

about an area where the Commission had distinguished the terme

of filing the certificate of compliance,'and there 18 a very

narrow area between what I call grandfathered systems and
nongrandfathered systems. That 138 a very narrow exception.
The bulk of the FCC Rules, the overvhelming majority apply

to every cable TV system, that was my Lntent in thls Stipula-

- MR. COSTELLO: The Stipulation speaks for itselr,
and 1f 1t please the Court, it 1is plainly cbvious from the
questtcn-of the Attorney General. He is trying to require a
license under this section of the Code. The question he has,
I don't mind getting into that in argument,“but if he is
getting to the point we're not even contrclled by the FCC, I
am sayiné that 18 contrary to this Stipuldtion. We under-
stood this Stipulation to sey they had regulatory authority
and were asserting it.

THE COURT: It says under the regulation and
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N regulatea and supervises?

‘stand, andithat is whether or not the '72 Rules, the fairness

believe. And subsequent to that time, there have been a lot

“163
supervision, and does that mean thﬁﬁ the Commission has the

power to regulate and supervise or that the Commission actually

MR, TRIELE: I would say they have not exercised
that power and 1t is'a latent power.f,It appears from what I
have heard in this case that there has been some limited
exefcise of the powcr over the w1néhe§ter TV prior to this
1972 Rule, but the point I want clarified, and I think we can

clarify it, certainly by bringing Mr. Lewls back to the

docttine, the equal opportunity and“all that apply to Wlnchesw
ter Cable Tv. | |

THE COURT: Well, isn't theioperativé date the date
of the assessment? | |

MR. TRIBLE: The assessment was made in 1969, I

of.additional regulations.

‘ | THE COURT:; The Stipulation says in 1966, the
Commission held ﬁnaz 1t had regulatory authority. And I have|
to aééume that 1t was not reversed over appeal. And it pro-
mulgated rules applicable to cable and micrpwave CATV systems

Ndw, I haven't gone through the entire Stipulation, but it

A4

says a company may be regulated, and there may be a differenc

-119-

DEO REPORTING
931.3434

o e B




|Testimony by O. D. Page -

would testify to what is stated on those two pages as his

108

A I au a professional engineef and vice-president of

Cable Dynamies, Inc., a cohmunicatIOhs consulting firnm.

THE CGURT: Do you have his written qualifications
in written sumrary? | |

MR. COSTELLO: You do have é written summary of
your quallfications? |

THE WITNESS: Yes, I do.

THE COURT: Can that be stipulated to?

MR.‘TRIBLE: Ir I éan-look‘éf it, I can perhaps
stipulate to it. |

'__THE COURT: Give a copy to counsel.

MR. TRIBLE: No problem with that. I would stipu-
late t5 his qualifications, Your Honor.

MR. COSTELLO: I would offer this ms Exhibit E then

THE COURT: It will be made a part of the racord as

Plaintiff's Exhibit Number E, and stipulated that the witness

qualifications, and do you wish to volr dire the witness on
his qualifications?
| MR. TRIBLE: No, Your Honor.

BY MR. COSTELIO:

Q Tﬁis will be in the record then, and I believe you

have a B.S. or a 5.B.S. 1in electrical engineering?
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, nony of Mr. Lewir and Mr. Rickel, have'you not?

|and he - should not be asked whether Mr. Iewis & testimony in

A Yec,.M.S.E.E., Master Electr;éal Engineér. This 1is
from the Massachusetts Institute of Technology. |
| '(Whereupoﬁ; the previously :en-
-tioned dpchment was marked as
Applicant's Exhibit Number E
- for identification.)-
.BY MR, COSTELLO:

'Q You have been in the cou1troon throughout the testi-
. A . Yes, I have.

was their testimony accurate?
MR. TRIBLE: This was done before, and I didn't -

object ‘to 1t, but this witness is o professional englineer,

total was accurate. I do not believe he is qualified to -
answerlthat question.

MR. COSTELIO: I will narrow. the question, if it

Q With regard to their tescimony, and as a profeasion%l

pledse the Court, and we ccrtaihly agree here that in order
to saVe'time,_Mr; Tridle is free to crdss’examine this wit-
ness with regard to any of the'testimony_éf the other two

witnesges on the technical phases of over-the-alr transmis-

-8ions with regard to the technical aspects of over-the-air
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you vant to give us any more clarification on?’

‘interest. There is nothing of disagreement, however. There

| 1s a'clnrificntion,'and there was o question of a UHP broade

llOv
trahsmission and.cable,transmicsion,}and-did you hear the
testimony that wns glven? | | |
A Yes,
Q _Wus that testimony accdrate?
CA ‘It was for techhical purpbsés technically accuréte.

Q.  Is there'any portion that you disagree with that

A - I have one note which I nmade that might be of some

casting station broadcasting to CATV stations. Mr. Rickel
mentioned this, and I am familiar with:thc technical aspects
of UHF bfoadcaﬁting. And thé qucstion.came up as to why |
somebody who was not & subscriber, why he could not pick that
up in the air over his receiver.

THIEE COURT: That 1s the Cdnadian systen.

THE WITNESS3: Yes. And this system, I understand,
it's used to broadcast to many CATV stétiona which.are gone
diatnnce from the transmisaion. A pefson would have to spend
qﬁite a bit of woney, & lot of money to buy an antenna that
Qbuld.receive that transmission. Ihﬁioat cases, it is cer-
tainiy beyond feasibility to spend that kind of money unless

you do it as a hobby. I think that 1s the only thing that I
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wanted to go over in the way of clarification. I thought 1t
was very well handled.

BY MR, COSTELLO:

Q - Are you an officer or director of any locel cable
system in the Comuonwealth of Virginia?

A ; No. |

Q Do yoﬁ own any stock.in any system in the Conmon—v

wealth of Virginia?

A‘ Unfortunately, no.

Q In 8 technical sense and as a technical question,‘
do ceble operators use brcadcqsting équipment or barts as
part of their inventory?

A Yes.

Q,  What ecquipment is it they use that 1s broadcasting
equipment or hove access thereto?

A Technically and as a prnctical purpo e, all of the
equipment they use 19 used for broadcast purposes. This
includes, for example, the equipment that Mr. Rickel enumer-
ated ahd Mr. Iewis cnumerated that iz used in thelir operation.
It lncludes everything from the point where the signal 1c
generated or received by the CATV qtation through the signal
processing cquiprent in the head-in, the transmitters or

mbdulators, the distribution cysten, and into the TV sct.
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| 0 Can you categorlze these for way of 1llustration or

nhpiifﬂcation?}

A Yes. I would classify & CATV system to consist of
'the foliowing basic subsystem or components: the antenna,
ampiifiers, towers, access, microwave eduipment, origination
equipment, studios, data stock and so on; You have the
sighal generating, proﬁessing, switching, and combining

cquipnent. You have the tranamission and distribution equip-

{ment which includes cable amplifiers, passive devices such as

aplitters and dircctional couplers, the standard eccess,
:anchora and guys, also the terminal plan includes the drop

cable and bossibly multitap devices, transmission and distri-

|bution components depending on who ig doing the classifying;

and again, the passive devices with the home such as the con-
nectors, and finally the transformer on the back of the TV
set. It also includes test equipment and tools that are used
in the installation and meintenance of a TV systen.

MR. COSTELLO: If it please the Court, I belleve
this ﬁitnens hnaving confirmed the testimony of the two previ-
ous witnesses, I won't go into each of fhem again; and I have

no further quertions of this witnens.
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{Generally available to anyone in the glven area.

'iis_perhaps pretty far removed,'bﬁt I used to live on the farm

CROSo EXAMINATION

o TRIILE:
| .Q I have two questions, Mr. Page. What is your tech-
nical definitton of broadcasting?
A My techniCal definition of broadcasting ic: the

creation; gencration, and‘transmissidn of a‘signal that 1s

Q‘ How do‘you nean gcnerally,available? _'

“A] The 1ndlviduul chooses what and when to recéive,
and the choice 15 1in his hands, the hands of the recelver.
That is my own personal understanding ofvbroadcasting.

Q  You would make no distinctionubetween whether the
signal cane by cable or came by air?

\fA_ v No,_#ir; I would not. - I could give an exanple that

end we used to plant seed by brqadcnsting; and that meant we
threw the seed out there and 1t could-béTaccepted or rejected
ﬁhéré-they fell. Some of them cane up and some did not. This
is llke to ‘who 1t may concern. That_is'my understanding of
the broadcast function of broadcastingf

Q Well, if I ran a line fromlmc"to you.and spoke
through it and the signal reached you, that would be broad-

casting?
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meaning covering a broad audience so to speak.

114
A No, that 1s transmitting.

Q What 18 the difference there?

A Point to point transmission.

Q@  That 18 because the line roes just to you?

A Correct. |

Q : Surpose I had one to you,.one-fp Mr. Costello, and
one outito the hall? |

A T would say, if addressing us personally, and not
meant to address anybody else, it would not be broadcasting.

Q' Suppoge I just sang a song_to:dnyone who wanted to
listen?

A Then you would be broadcasting, gnd the people
could listen or not, as they chose, as thé case may be,

Q.‘ You have, then, a rather broad definition of broac-
casting? |

A ¥hich contains the word broadcast. Broadcasting

Q : You don't purport to be using that word in the sense
in whiéh-it is used for Federal Communications Regulations,
do you? -

A - I don't know.

Q | You are not familiar with their definition. You

don't know how they use the wvord. You are speaking in a
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general, technical sense?

A Yes.

MR, COSTELLO: I object to the question as to how
the<woid broadcast is used by the Pederal Communications Com-
mission. He replied how he used it, and I think that was a
fair queétion.

- THE COURT: He was not qualified as an expert in

semantica to assist the Court in defining the word, and he

-described it generally, and I think we're getting to a ques-

tionIOf-discussion of law with the witness.
BY MR. TRLELE: |

Q You were resding from a 1ist_of what you cailed
broadcasting eduipment, and whd prepared that list?

A I'm sorry. I didn't mean to 1hply I was reading
fronm éAlist of broadcasting equipment.

Q I didn't mean to imply you‘weréfeither, but I
thought I saw your eyes.go down to a piece,of paper, and was
I mistaken? o

A I was reading from a list of notes that I had made
of the general categories of what makes up a CATV system. A
CATV énble TV system generally consists or:these major cate-
gories ahd subcomponents I read off or that I gave you from

these notes. I prepared this myself.
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Statements by Assistant Attorney General Trible
MR. TRIBLE: I think I answered that earlier. That

wbuld certainly be closer to this than the other example.
 But_I think that you could still distinguish it from what I
conéider true bdbroadcasting. We can pull;theae words apart
all we please, but when we come down to it, there 1s Just
nothing in there that has anything to do with cablecasting
or cable television concerns. ' That is the whole problem. |
1f the General Assembly had intended ﬁo cover them, they
would certainly have used some descriptive language 1h there.
But it hasn't done 1it, and why?

MR. COSTELLO: One probleh i_have had in tﬁe case
for five years with both the Attorney General and his prede-
céssor is what 1s "true broadcazting,“ where did thé d¢f1n1~
tion come from.

- THE COURT: That 1is what.we are trying to figure
out. |

MR, COSTELLO: We haven't really had a definition
| of what their stated position i1s on this. He keeps inferring
aﬁout what he is talking about, bu£ I would like to hear the
State say what they.belleve true.brpadcasting is as defined
by the General Asgembly in that statute. .

MR, TRIHLE: Broadcasting is done by radio stations

with & licensed call sign, and TV stations with a licensed
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1 call sign; and received over a radio or television set that
2 anyone has‘nvailable fo ﬁhem and no charge is made for that
5 signal; Théy don't pay anything to the radio or television
' station for 1t. Tt comes through the air and'noﬁbthrbugh a
? pipeline. T don't know how I can be any more complete than
6 that. And we are saying that licensed radio and television
i stations are involved in broadcasting and they are exempt.
8 | - THE CQURT: I don't know if this is relevant, but
0 is there a Federal Excise Tax on television neté?

L  MR. COHEN: I think so, sir. |

" - THE COURT: 1Is that tled in with the.ECC? Do they
= get money from this and so on?

1  MR. COHEN: No, sir.

1 MR. TRIELE: I'm not sure.

1 v "MR. COHEN: I don't know. I know that FCC gets no
16 funds whatever from that source, if there i3 such a source.
1 THE COURT: Then, if the signal is broadcast over

18

the air, and-you have to pay the transmitting company a fee,

19

and an unscrambler to get their progrem, that would not be
= broadcasting, because it is not free.

- MR. TRIBLE: That would be & closer case than what
we ﬁave here. I hate to say that the whole case relies oﬁ

- whether or not there 18 a charge made for the recelpt of the
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allocation of avallable radio frequencies and they set aside

| broadcaster that we consider exempt is using a part of that

that cable TV companies were not broadcaéting and are not

150

and I don't know that the technicians got into 1t enough so

ciYe
that I can +@ad proof of fact but FCC 1is concerned with

certain frequencies for each licensed broadcaster. The

frequency under that license. The cable TV companies do5 not

use any part of that frequency, there is no signal transmitted

through the frequency, and there 1s never another broadcaster

on the same frequency. I think that 1s why the FCC decided

considered to be broadcasters,

THE COURT: They didn't want them to be broadcaster%'

MR. TRIELE: True. And if that statute imposes a
taxvunder J, 1f J is not exempt, ; don't see any doubt what-
ever why,ﬁe should not lmpbse a tax on them because the
languége does not specifically have TV cable companies within

it. That is the whole crux of the case. And 1t 1is my posi-

tion that all we have to do 18 present reasonable doubt and
the Court muqt hold for the Commonwealth

MR. COSTELLO: One other point. The intent of all
the testimony today is the transmission of a radlo frequency

for access to the public, and we were to put three things

together: the common sense logical ‘definition of broadcasting
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EXHIBIT A

AN ORDINANCE GRANTING UNTO WINCHESTER T.V. CABLE
COMPANY, ITS SUCCESSORS AND ASSIGNS, A NON-EXCLUSIVE FRAN-
CHISE RIGHT OF CONVENIENCE OR PRIVILEGE TO ERECT, OPERATE
AND MAINTAIN POLES, CABLES, AND ALL OTHER ELECTRICAL EQUIP-
MENT, STRUCTURES, OR FIXTURES NECESSARY AND INCIDENTAL TO
THE OPERATING OF A COMMUNITY ANTENNA SYSTEM SERVICE AND
CLOSED CIRCUIT TELEVISION TRANSMISSION SERVICE, SUBJECT TO
THE LIMITATIONS AND RESTRICTIONS HEREIN SET FORTH UNDER, OVER,
UPON AND ACROSS THE STREETS, ALLEYS, SIDEWALKS AND PUBLIC

PLACES OF THE CITY OF WINCHESTER, VIRGINIA, FOR THE PURPOSE

OF ERECTING, OPERATING AND MAINTAINING A COMMUNiTY ANTENNA
SYSTEM AND CLOSED CIRCUIT TELEVISION_TRANSMISSION'SERVICE
FOR THE USE OF THE RESIDENTS AND CITIZENS OF SAID CITY,'AND
FCR THE PERSONS, FIRMS, AND CORPORATIONS DOING BUSINESS
THEREIN, AND TO USE THE PROPERTY OF OTHER COMPANIES UPON
SUCH ARRANGEMENTS AND CONDITIONS AS THE COMPANIES MAY AGREE.
o ‘BE IT ORDAINED, by the Council of the City of
Winchester, County of Frederick, State of Virginia:

- SECTION 1. Short Title. This Ordinance shall be

known and may be cited as the "COMMUNITY ANTENNA TELEVISION

Franchise Ordinance."

SECTION 2. Definitions. For the purposes of

this Ordinance the following terms, phrases, . words, and
their derivations shall have the meaning given herein.
When not inconsistent with the context, words used in the

present tense include the future, words in the plural
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number inclﬁde the singular number and words in the singuiar
nuﬁbér-include the plural number. The word "shall" is
always mandatory and not merely directory. |

(a) "City" is the City of Winchester, Virginia.

(b) "Company" i1s the grantee of rights under
this Franchise. '

(c¢) "Council" 1s the City Council of the City
of Winchester, Virginia.

(d) "Person" is any person, firm, partnership,
association, cOrﬁoration, company or organization of any
kind. | | |

(e) "Home! 1is any single family'dwelling unit
whether a-hbuse, apartment, trailef,.rented room or other-
wise.

(f)- "Pay television system"-is‘a system whereby
subscriber is furnished with non-commercial programming
at a chafge‘based upon the programs viewed.

 SECTION 3. (a) Grant of Authority. There is

hereby granted by the City to the Company the right and
priyilege to construct, érect, operate and maintain, in,
'upon, along, across, above, over and under the streets,
alleys, public ways and public places nowzléid‘out or
dedicated, and all extensions thereof, and additions thereto,
in the Cify, poles, wilres, cables, undergrouhd condults,
manholes and other televisions conductors and fixtures
necessary for 6he malntenance and operation in the City of
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a community television system for the interception and

distribution_of television signals, and for the operatioh
of a closed circuit telev;sioh transmission serVice, for
a fixed rental to be charged subscribers as set forth below.

(b) Non-Exclusive Grant. The right to use and

occupy said streets, alleys, public ways and places for the
purposes herein set forth shall not be exclusive, and the
City reserfes the right to grant a similar use of said
streets, alleys, public ways and places, to any person at

any time‘during the period of this Franchise.

(¢) Limitation of Grant. The Company shall 50t,
as to:rateﬁ, chafges, service facilities, rules, regulations
br in any othgr respect, make or grant any preference or
advantage to any persoh, nor subject any person to any pre-=
judice or disadvantage, provided that nothingAin-this
Franchise shall be deemed to prohibit the establishment of
a'graduated scale of chafges for multiple installation at
the same hduse or building. The Company, officers, stock-
holders or employees, shall not engage in thé business of
sales, service, repair or installation of teiévision and
radio reééiving equipment. The Company shall not charge
additionéi fées.for the transmission of clqséd circuit
telévision signals over the cable system.

(d) Rates. The rates to be charged by the Company
for 1nsta11ation of its service and the monthly rental to
be charged by the Company shall be subject to regulation
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and controi'by the Council, but in no everit shall the
Council have the right to require an installation charge at
" a figure less than $7.50 for each connection, or to require
the monthly rental at a figure less than $5.00 per month for
the‘first-or‘original connection in any home and $1.00

for each‘additional connection in said home. " Any change

in the rates of the Company shall be approved by the Council.

(e) Term of Franchise. This grant shall be for
a period of Twelve (12) years from the effective date of
this ordinance. The grant shall be renewable or may be
terminated each year thereafter on six months:written notice
by either party forian additional eight (8) years. This
grant shall in no eyentAextend for a-periedAever'twenty
years. |

(f) A Pay Television System shall not be used
or installed under this City Community Televisilon System
without the consent of the City. _

SECTION 4. (a) The Company shall install an.
All Bands System;, ten channels of which shali be employed
for the purpose of previding reception of commercial tele-
vision and educational television, and two.channels of
which shall be held availablerfor closed circuit television
transmission. The Company shall provide free subscriber
service to schools and it shall furnish educational tele;
vision to such schools and it shall furnish educational
television to such schools and to‘its subscribers. Quality
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of reception shall be équivalent to Class A signal as
defined by FCC. |

(b) The Compaﬁy shall provide, elther through its
own facilities or by contract with other persons, closed
circuit programming on two channels, such programming to be
furnished without additional cost to subscribers; One of
such channels shall be maintained as an audio wééther
scanning channel providing time, weather and ﬁemperature
while the other shall be used for the purpose  of transmitting
local programs to persons using the.service of the Company.
Within slx months after the system is eﬁergized, the Company,
or the persons contracting with the Company for such purpose,
shall provide at least thirty (30) hours of local expression
per month in addition to the weather scanning channel.

~SECTION 5. .Compliance with Applicable Laws and

Ordinances. The Company shall, at all'times‘during the

life of this Franchise, be subject to all lawful exercise
of the police power by the City, and to such.fegulation as
the City shall héreafter by resolution or ordinance provide.
The City éhall have the right'to impose such license tax
upon the.Combany as the Council shall determine.

SECTION 6. (a) Company Liability--Indemnification.

It is expressly understood and agreed by and between the
Company and the City that the Company shall save the City
harmless from all loss sustained by the City on account of

any suit, Judgment, execution, claim, or demand whatsoever,
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resulting from negligence on the part of the Company in the

constructioh, operation or maintenahce of its television
system.in the City.

| (b) The Company shall take 6ut and maintailn
fhroughout the term of this grant.insurance against personal
injury with limitations of not less than $100,000 for injury
to any orie person and $300,000 for any'one accldent and
insurance against property damage in an amount not less
than‘$50,0QO. The above policies shali be written by a company
| acceptable to the City and the City'shall be named as an
-additional insured thereunder. A certifiéate of this policy
shall be furnished the City. | |

(c) The Company shall obtain workmen's compen-

aation insurance aslrequired by the law of the State of
-Virginia, such insurance to be written'byba company accept-
able to the City.

SECTION 7. (a) The Company shall install its
poles, wilres, cables, fixtures and appurtenances in accord-
ance with the requirements of the National Electrical Code
and the current edition of the National Electrical Safety
Code and so as not to interfere with the installations of
the City,vqr of any public utility engaged in serving the
City. The Company further agrees to comply with any rule
or order now 1in effect or which may hereafter be 1ssued by
any governing or regulatory authority having Jjurisdiction.

(b) All poles, posts, or other structures, and
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all lines; equipment and connections in, over, under and
upon the streets, sidewalks, alleys and public grounds or
places of the City, wherever situate or 1ocated,.sha11 at
all times be kept and maintained in a safe, suitable and
substantial condition, and in good order and repair.

(¢) The Company shall maintain a force of one
or more resident agents or employees at all ﬁimes and shall
have sufficient employees to maintain adequéﬁe_and brompt
service to 1té facilities. ‘V_V

(d) The Compaﬁy agrees to provide services to
any person in the city limits within twenty-two months
after the system has been energilzed. |

SECTION 8. (a) The Company shall file with the
' City Manager true and accurate maps or plats.of all existing
and proposed 1installations, and the City hereby reserves the
right at all times to réject any proposed installation
whose_mahner or plaée of construction 1t deems contrary to
public'interest, and may order and direct the Company, at
1ts own expense, to move the locatlon or alter the construction
of any exlsting Installation wherever the Council deems the
public interest to require such removal or alteration, having
due regard to the equitles of the parties conéerned and
the purpre of this grant.

(b) The Company shall file with the City Manager
a statement.setting forth the ownership interest in the

Company and setting forth the names and addresses of all
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officers of the Company and the position that each holds.
In the event ofra change in ownership of sfock of the’
Company or ény change of officers or directors the Company
shall promptly file information setting-forth'such change
with the City*Manager.

(c) In addition, the Company shall f;le with the
City Managef (1) Copies of such fules, regulations, terms
and condiﬁions adopted by the Company for the conduct of
its business, and (2) an annual summary report showing'gross
revenues received by the Company from its operations within
the City during the preceding year and such other infofmation
as the Cityishali request with respect to properties and
expenses related to the Cdmpany's service within.the City.

SECTION 9. Conditions on Street Occupancy.

(a) Use. All transmission and distribution
structures, lines and equipmentlerected by the Company
within the City shall be so located as to cause_minimum
interference with the proper use of streets, alleys, and
other public ways and places and to cause minimum inter-
ferénce with the rights or reasonable convenience of property
owners who adjoin any of the said stfeets, alleys or other
pﬁblic wéys,and places.

(b) Restoration. In case of any disturbance of

pavement, sidewalk, driveway or other surfacing, theJCompany
shall, at its own cost and expense and in a manner approved
by the City Inspector, replace and restore all paving, side-
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walk, driveway or surface of any street or alley disturbed,
in as good condition as before said wofk was commencéd,

and Shali maintain the restoration in an.abproved condition
for a peridd of two years.

(c) Relocation. 1In event that at any time durilng

the period ofvthis Franchise the City shall lawfully elect

to alter or change the gfade of ahy street, alléy or

other public way, the Company, upon reasonable notice by

the City, shall remove, relay, and relocate its poles,‘wires,
cables,vundergrbund conduits, manholes and other telephone
fixtures at its own expense.

-(a) Placement of Fixtures. The Company shall not

place poles or other fixtures where the same will interfere
with any gas, electric or telephone fixture, waﬁer'hydrant,
malin, or SeWer, and all such poles or other fixtures placed
in any stréet shall be placed at the outer edée of the
sidewalkand'inside the curb line, and those placed in alleys
shall be placed clqse to the line of the lot abutting on
sald alley, and then in such a manner as not to inferfere
with the USual_travel oh sald stfeets, alleys and public
ways. |

(e) Temporary Removal of Wire for Buillding Moving.

The Company shall, on the request of any person holding a
buillding moving permlit issued by the City, temporarily raise
or lower its wilres to permit the moving of buildings. The

expense of such temporary removal, raising or lowering of
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~wires shéll be pald by the person requesting the. same, and
the Compény shall have the authority to require such payment
in advancé: The Company shéll'be given not .less than forty-
eight hours' advance notice to arrange for. such temporary
wire changes.

(f) Tree’Trimming. The Company shall:have the

authority to trim trees upon and overhanging streets, élleys,
sidewalks and public places of the City so as to prevent
the'branches of such trees from coming in contact with the
.wires and éables of the Company, all trimming to be done
under the supervision and direction of the City and at the
expense of the Company. The City specifically féserves
the right ﬁo_prohibit the trimming of trees where it deems
that such trimming would damage or destroy the tree.

(g) Existing poleé, posts, and.othéf such
structures of telephone and power companies for'leasing
or licenéing at reasonable terms shall be uSed»as practicable
in order to minimize interference with travel.

SECTION 10. Approval of Transfer. The Company

shall not sell or transfer its plant or system to andther,_
nor tranéfer any rights under this Franchise to another without
Council approval. Provided, that no sale or transfer shall

be effective untll the vendee, assignee or lessee has filed

in the office of the City Clerk an instrument, duly executed,
recitinglthe fact of such sale, assignment or lease, acceptilng

the terms of the Franchise, and agreeing to perform all the
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conditions thereof.

SECTION 11. City Rights in Franchise.

(a) City Rules. The right is hereby reserved

to the City to adopt, in addition to the provisions herein
contalned aﬁd exlstling applicable ordinances, such additional
regulations as 1t shall find necessary 1n the exercise of

tis police power. |

(b) Supervision and Inspection. The City shall

have the right to supervise all construction or~installatioh
work performed sﬁbject to the provisioné of this ordinance
and to makebsuch inspections as 1t shail find necessary to
Insure compliance with governing ordinances.
(c) The City reserves the right to order the
servicé discdntinued in the event of an'emergency.
_y (d) VAll rights, rights of way, and easements
' hereinabove deslgnated shall remain the property of the City.
Until such time as said poles or other equipment are actually
installed, and in .the event of future removal of saild equip-
ment, sald rights shall 1mmediately revert to the City and
be automatically cancelied. |
1'(é) The Company, before beginning'donstruction
or operatibn under this Franchise shall execute a bond with
good and sufficlent security in favor of the City, 1in the
amount of $50,000.00, conditioned upon the gonstructing and
putting into operation and maintaining the community antenna

system provided for in this Franchise. This bond shall
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remain in effect during the full term or terms of this grant.

(f) - The Company shall have fourteen (14) months
from the effective date. of this Ordinance within which to
erect, install and energize its system. Failure of the
- Company to erect, 1nstail and energize its system within
this period shall be deemed a breach by the Company giving
to the City the option to cancel the rights given to the
Company by this Franchise.

(g) If 4t any time after the date the system 1is
energized the Company shall faii to comply with the. terms
of this Ordinance, and shall continue to fail to comply for
a period of thirty (30) days.after receiving notice of non-
compliance.frem the City, the Company shall be gullty of a
misdemeanor and upon conviction thereof, shall be fined not
less than $5.00 nor more than $50.00 for each days' failure
to comply, each days' failure to comply being a separate
and distincﬁ_offense. Criminal liabilify under this section
is-predicated on negligent or willful failure on the part
. of the Company to comply and this section shall not apply if
non-compliance 1s occasioned by events beyond the control
of'the Cdmpany. In the event the Company should contest its
liability'to'fine under this section, no further penalty
shall be aseessed until such liability is established.
Should such 1liability be established by a court of competent
Jurisdiqtien the Company shall have thirty (30) days within

which to comply and within which to pay all fines assessed.
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In the event the Company does not then comply and pay all
fines assessed the City shall have the option to declare

the Franchise and bond forfeited.

SECTION 12. Payment to City.

Winchester T.V. Cable Company will pay to the
City a sum equal to 3% of the first $100,000.00 annual gross
. rentals received, 4% in excess of $100,000.00 and less than
$200,000.00 and 5% in excess of $200,000.00 or an annual
payment of $500.00, whichever shall be greater.

SECTION 13. The Company shall at all time operate
and maintainvits'community antenna system in such manner as
notAto inteffere with exlsting television reception, inciuding
interference by radiation. Once interference has been
established, if the same be not correctéd within 30 days
time following notice given to the Company by the City, the

City, by action of its Council, may terminate this grant.

'SECTIQN 14, Records and Reports. The City shall
have access at all reasonable hours to all of:ﬁhe Company's
plan, contfacts, and englneering, accounting, fihancial, '
statistical, customer aﬁd service records relating to the
property ahd the operation of the Company and to all other
records required to be kept hereunder. | '

SECTION 15. Publication Costs. The Company shall

assume the cost of publication of this Franchise as such
publication 1s required by law. A bill for publication costs

shall be presented to the Company by the City Treasurer upon
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the Compény's filing of acceptance and‘shail bevpaid at that
time.

SECTiON'16. The provisions of this Ordinance aré
hereby declared to be severable. If any of its sections,
provlsions, exceptions, sentences, clauses, phfases or parts
be held ﬁnconstitutional or vbid, the remainder of this
Ordinénce shall continue in full force and effeét, 1t belng
the intent now hereby declared that this Ordihance would_
,have been adopted even 1f such unconstitutional or vold
matter had not been included therein. »

Passed by the Common Council on the 9th day of
March, 1965. | | |
,Teétee: _

B. M. Perrere

Clerk of the Common Council Approved:

_ William M. Battalle
Mayor
[Filed | L
EXHIBIT B
ANALYSIS OF SECTION IV-B, FCC FORM 303, AND
- SECTION IV, FCC FORM 342, FILED IN JUNE &

JULY, 1972, FOR TELEVISION STATIONS CARRIED
ON WINCHESTER TV CABLE COMPANY CATV SYSTEM*¥

Hours of Local¥*¥ Total Hours of
: Programming in Operation in
Station - Composlite Week Composite Week#*## %
WBAL-TV 25:51 0 129:42 19.9
WSVA-TV 8:34 . 118:10 7.3
WRC-TV . 25:48 137:50 18.7
WITG(TV) - . 18:10 128:11 14,2
WMAL-TV 27:07 129:47 20.9
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WBFF-TV ' 1:50 1/2 94:30 1.9
WTOP-TV 21:23 , 134:17 15.9
WDCA(TV) 7:05 110:00 6.4
WHAG-TV - - 8:04° 123:52 6.5
WETA-TV 27:00 103:00 26.2
WVPT(TV) k:00 66:30 6.0
WJZ-TV 27:51 _ 149:05 18.7
Perqent.of Local Programming in Composite Week
Educational Stations : 18.3%
Commercial Stations . 13.7%
Independent Stations 8.1%
Stations Outside Major Markets 6.7%
Winchester TV Cable Company
Total Programming on 12 Channels in Composite
Week ~ 1,526.4 hours
Local Programming on Channel 6 (local : _
origination channel) in Composite Week. 168 hours
Percent . 11%
¥ Attached hereto as pages 1-12 are excerpts from Section

IV and IV-B of the most recent renewal applications
filled by the television stations carried on Winchester
TV Cable Company CATV System.:

* ¥ Attached hereto as page 13 of this exhibit is Federal
Communications Commission Form 303, Section IV-B,
Page 1, Paragraph 10(a) defining the term "local
program".

¥¥%  Attached hereto as page 14 of this exhibit i1s a Public
Notice released by the Federal Communications Commission
on August 9, 1971, explaining the term "composite week."

# * *
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FCC Form 342 ) ' €

Nome of applicant: ’ . FOR GUMMISSION USE ONLY {
STATEMENT OF PROGRAM SERVICE OF - . | Gaaalor Vashington Lducational \i
BROADCAST APPLICANT Lolecomnunidcations ASsoC., Ince File No.: t

i

DEFlNlTIONS FOR PROGRAM DATA

1. Sources of progroms ore definod s follows: .

A lecal pr oqrom (L) is ony program originated or praduced by the station, employing live tolent more than 50% of the time, and using the studios
or other lucxlmcs of the station. A local pragram recorded or filmed by the station for later broodcast shall be clossificd as locul A prosram wo-
duted by a station ond fed 1o a network shall be clussified by the originuting station as locol. Programs primarily featuring phonoyraph recorgs, syndi-

cuted of feature filims or toped or transcribed progrums, shall not bo clussified as locol even though @ station persenolity oppears incidenially 10 in-
treduce such material,

A record progrom (REC) (Redio only) is any program, not falling within the definition of “'local’’ above, which utilizes phonograph records, elec-

trical tanscriptions of toped music, with or without commentory by o locoi onnouncer, or other stotion personnel

A network progrum (N) is ony program furnished to the station by o network (national, regional or speciol) such as NET, NAEB Rodio Tope
Netwark, Eustern tducationsl Network, Educational Radio Network, etc.

O"m Pruqmms (OTH tR) are any programs not defined obove, including, withaut hmnohon, syndicated film, toped or tronscribed programs, ond
feature fitms

2. Tyses of Nluc"hcnul progroms ore d(’“ln"d os follows: i
Instructicncl (1) includes oll progroms designed to be utilized by any Tevel of educotional institution in the regular instructionol program of the

institution, In«school, in-service for teachers, and college credit courses are examplos of instructionol programs.

General Educational (GEN) is an educationul program for which no formal credit is givon.
Performing Arts (A) is o pragram, live or recarded, in which the performing aspect predaminotes such os drome ar concert, opera or dance.

F‘;bhc_ Ahmu {i’A} includes talks, discussions, specches, documen'unes, cditoriols, forums, panels, round tables, and similor programs pri-
marily concerning local, nationol, and infernotional affairs or problems.”

Light Entertainnient (LE) includes progrums consisting of popular music or other light entertainment,

Other (0} includos ol progroms not falling within the definitions uf Instructional, Generol Education, Performing Arts, Public Affairs or Light

Entertainment. Such progroms as news or sports should be reported os “‘other."’

PROGRAM DATA

I

1. () Annch os Exhibit No. N Program Logs for o full weck| (b) State for the week submitted in 1(o) ohave the sign-on and sign-off
of operatian: . . : time and totel hours for weekduys, Saturday, and Sunday.

Weekdoys Soturdoy  Sunduy

(1) from the school term during which the application is filed, or

‘ : ; 3:00am 8130.am 3:30mn
{2) if such tenn began fess than 90 doys before the date of filing Sign-on 6:00 32N e e
the application, from the schoal term immediately preceeding the . ) .
school term during which the opplicotion is filed. Sign-o ff A2:15am L1:00pm 11 ;000m

16+ 13130 7:30 Totol 303;'

Totol hours on air

{c) State for o full week submitted in 1(0) above the portion of the (d) State for o full weak submitted in }{a) above the amount of time devoted
schedule obtained from the following sources (totals to equal 100%): -| to the following types of programs (totals to equol 100%):
Type of Progrom Hours Percentage
Source . Hours Percentage 1. lnsteuctional . . S

2, General Educationol

1. Locol progrom

2. Record program (Radio only) ‘“ -.- .......... 3. Performing Arts | CB
3. Netwark progrom . 63:00 ‘ L 4. Public Affuirs . 1 7:[‘0 'L./ﬂ‘
4. Other 13:00 135 - 5. Light Enler.toinm.enll . D . .
Total o ¥e3:00 % 6. Othor _ 3330, .
Tl J03:00 oo

2. Doos applicont contemplate any muteriol chonges in future program service?

I "YVes", subnut as-Exnibit No. ad o statement ndicating whot they wre,

Jo Wit she stotion ba adiilioted with any netvaork? ) o
AR LIS v:sl ono | I

I ""Yes'", give the name of the network(s).

L

NOTL: The NET, NAER Rodio Tupe Nutwark, Educational Radio Hetwork, ans the Castorn Educational Network are examples of educotionol notwarbs.
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EXHIBIT C _

Cuaret, Va.
37° 58' 14" N.
76° 55' 59" W.

~Off Air Pickup Point
Signals of WITG-TV
and WDCA-TV

12712.5V, 12812.5V -
- 202.45° Azimuth
19, 64 Miles

King William, Va.
37° 42' 26" N.
77° 04' 12" W.

12737.5H, 12787.5H
- 154.11° Azimuth
18.43 Miles

Good Hope, Va,
37° 28' 00" N.
76° 55' 25" W,

12712.5H, 12812.5H
140, 59° Azimuth ‘
16,45 Miles Williamsburg, Va.
- 37° 16' 56" N.
76° 44' 03" W,

12737.5V, 12787.5V
130.41° "Azimuth
20.29 Miles

Newport News, Va.
37° 05' 28" N.
76° 27' 16" W,

COMMUNITY ANTENNA RELAY SYSTEM
Proposed by -

"HAMPTON ROADS CABLEVISION COMPANY
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PREPARED FOR

HAMPTON ROADS CABLEVISION COMPANY

235' AGL, 366' AMSL,

PROPOSED STRUCTURE

. Ground Elevation
131" AMSL

To King William, Va,

8 x 12' PR at 225' AGL

"6' Parabolic at 10' AGL
7

~ NOT DRAWN TO SCALE

Y St

N

{ {compucon

N R »-’/
e

-
<.
o S SR

.

...
— o~

CONSULTING ENGINEERS
“13740 NEUTRON ROAD
DALLAS, TEXAS 75240
TEL. 214-233-2916

‘ -149-
January 1972 R

VERTICAL PROFILE SKETCH

CARET, VIRGINIA

37° 58' 14" No. Latitude
76° 55' 59" W, Longitude

*
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1)

2)

3)

)

5)

6)

K

EXHIBIT D
_CHAPTER 111
POLICIES RELATING TO CERTAIN MINIMUM
STANDARDS FOR CATV SYSTEMS

Subject to any necessary FCC approvals or wailvers, the
VPTC shall require that, by March 31, 1977, all CATV
systems operating in Virginia which have the required
channel capacity will make one (6 mHz) channel available
for "on-call" lease use by the VPTC acting on behalf of
the various organs of the Commonwealth Government. '

This "Commonwealth Access Channel" shall be leased by

VPTC from local CATV systems at the prevailing hourly

rate and on a strict basis of actual transmission use.
(Where no lease rate has been established, .the franchising
authority and the franchisee must settle on one by
March 31, 1977, seeking FCC approvals as may be required
in the circumstances.)

In those CATV systems operating in one of the "Top 100
markets" (as defined in FCC regulations) this "Common-
wealth Access Channel” shall be provided separate from,
and in addition to, any channels dedicated to use by
"local educational authorities"™ or by the governments
of the local jurisdictions involved.

This "Commonwealth Access Channel" shall be receptable

throughout each CATV System and shall not require converters

at subscriber's receivers unless the converters are
invariably provided as a part of the CATV service to the
general public. '

This "Commonwealth Access Channel" shall incorporate the
use of two-way technologies (as defined by the Federal
Communications Commission) where they are available for
leased applications.

Scheduled use of the "Commonwealth Access Channel" by
VPTC may be intermittent or continuous. Where VPTC
schedule use is intermittent, the CATV system involved
may make other (leased or free) usage of the channel,
provided the VPTC may order up its use for Commonwealth-
related programs on 24-hour notice.

Each Virginia CATV franchisee having a "Commonwealth
Access Channel" capacity of the sort described above
will be expected, after March 31, 1977, to provide (for
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8)

9)

10)

11)

reasonable fees) at 1ts maln head-end 1o¢at10n, space and
electrical facllities needed to connect into the main
CATV feed system: ' '

a) One-to-three helical-scan videocassette machines (or
other comparable audiovideo storage mechanisms) supplied
by VPTC (or its public telecommunications agents.)

b) And/or one-to-three audlocassette (or other comparable
audio storage mechanisms) supplied by VPTC (or its’
agents.) . . ' -

¢) And/or electronic intercdnnection terminal elements
(supplied by the telephone company, a common carrier
firm, or the Commonwealth government.)

If and when the CATV franchisee can provide none of these
devices or elements through lease agreements, the VPTC

could employ such deivces and elements of its own to insert
program materials into the "commonwealth Access Channel"

(or, where VPTC allows, into other governmentally and
educationally-dedicated channels of the CATV systems,
including, where technically appropriate, audiobandwidth
channels.) The VPTC will pay any reasonable system fees _
assoclated with the manned operation of such program insertion
apparatus placed by VPTC on the premises 6f the system.

Where the franchisee has been required, or allowed, by

the FCC to dedlcate one (or more) channel(s) for use by
"local educatlon authorities," (l1.e., the "Education Access
Channel" specified in Section 76.251(a)(5) of the FCC

Rules and Regulations) the franchising authority will
require a "Committee of Education Interests" (CEI) be
established for the purpose of regularly advising the

local authority and the CATV operator as to the specific
applications, allocations, programming and other policy
declsions affecting the operation of such an edueational

- channel or channels. The CEI shall have no power of

censorshlp over such channels.

The VPTC must approve and confirm the composition of the
CEI. '

The by-laws and amendments adopted for CEI operation must
be approved by the VPTC. The mlnutes of its meetings
and any other documentatlion which describes CEI decision-
making processes and outcomes must be furnished VPTC.

The CEI must, 1n all cases, include one representative
named by the Publlc Telecommunicatlons entity whose
Dilstrict includes the franchlse area involved. The other
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12)

13)

14)

"representatives should be drawn from:

a) the local public school division(s)
b) the State Department of Community Colleges
¢) the State Council for Higher Education

d) any locally-based non-sectarian institution(s) of
higher education

e) any local state-accredited’ non-sectarian private
school(s)

£) the community-at-large

Proxy attendance will be permitted in all cases.

The CEI must be selected without regard to race, sex,
religion, color or national origin, taking special care
to ensure that selec¢tion techniques do not discriminate
in any way against women or members of minority groups.

The meetings of the CEI must elways be public. Thelr
time and place must be given 10 days public notice,
with an advance copy of such notice to be. furnished the
VPTC.

The VPTC will be allowed to send one or more official
representatives to the CEI meetings for the purpose of
making presentations about pertinent public telecom-
munications issues and then to participate in any
ensuing discussion.

The VPTC will consult with the FCC and file with that

agency such legal papers as may be necessary to effectuate

the policles of the State Plan, including the creating
of an administrative procedure. for enforcing the Common-
wealth's CATV policies

* # #
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