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FILEO 
f/~"'72. 

BILL OF COMPLAINT AND MOTION FOR 
TEMPORARY AND PERMANENT INJUNCTION 

Your plaintiff, Ocean Island Inn, Inc.; respectfully 

&haws as follows: 

1. By deed dated November 20, 1970, duly recorded in 

the Clerk's Office of the Circuit Court of the City of Virginia 

Beach, in Deed Book 1184, at page 588, a copy of which is attached 

hereto, marked Exhibit A, and made a part hereof, Lake George 

Corporation conveyed to your plaintiff, Ocean Island Inn, Inc., 

certain real property described therein and to which reference 

is specifically tnade. 

2. Your plaintiff owns and maintains said described 

property in fee simple and subsequent to its acquisition applied 

·for and was 9r&nted a building permit by the defendant, dated 

October 6, 1~71, to construct a storage shed upon said real 

property. 

3. Thereafter, E. M. Williams, an agent of the de-

fendant, issued a 11 stop work" order upon said storage shed at 

which time your plaintiff had expended approximately $ 7,ooo.oo • 

4. In addition to said storage shed your plaintiff 

constructed and maintained certain fences upon said real property. 

5. Under dates of June 22 and July 19, 1972, the de­

fendant, acting through its Building Codes Superintendent, 
. - -

advised your plaintiff that it was required to remove said . 

structures for the reason that they were located up()n a dedi­

cated street ri~ht-of-way. 

6. Y~ur plaintiff has asserted and continues to assert 

,~~~ _ _:said structures· are upon· ·1ts own property a.nd not upon a 
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dedicatacl street right-of-way and has refused tto remove them. 

7. Under date of August 23, 1972, the deferidant acting 

through its li'.lildinq Codes Superintendent, adviaed your plaintiff 
. . . 

that if said structures were not removed within stated times they 

would be removed by City forces. 

8. Your plaintiff believes and, therefore, alleges 

that the defendant's wrongful interference and threatened 

treapass upon its said property will continue; that if it 

attempts in the future to use and enjoy its property and to 

develop it the defendant will further wronqfully intetfere· 

and trespass upon it. 

9. That your plaintiff has no adequate remedy at law 

and will auffer irreparable damage if the defendant remove• its 

structures or ~ontinues to threaten to remove them. 

WffERE~ORE, your plaintiff prays that the defendant be 

temporarily and permanently enjoined from vrongtully interfering 

or trespassing upon its real property and that it be 9ranted 

whatever further relief as in equity may be needed. 

:L1.~H~s 
E'XH. A 

LAKE GEORGE CORPORATION l DEED NO. 
l 

d2t .,, ..s.-TO x STATE TAX $ 
l 

OCEAN ISLAND INN, Ii:lC. x LOcAL.TAX $ 

w I T N E S S E T H · That for and in consideration of the sum of 
-~ . ·-- .. - - ----- --·------ -- ,. --- ··------- J 

.... 
l(H~P alltypi:-d u~:ittcr ":it:'.• tl1%c gurl1e i1ni::$. ihis v.-i:I maintain proper margins and allow for 
binding. 
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Ten Dollars {$10.00), cash in hand paid, and other good and valuable considera-

tion, the receipt of which is hereby acknowledged, the said party of the 

first part d~es hereby grant and convey, with General warraaty, unto the 

said party of the second part, the following described property, to-wit: 

ALL that certain lot, piece or parcel of land situate, lying and 
being in the City of Virginia Beach, State of Virginia, being 
comprised of a portion of Jordan Street {now Jade Street) as shown 
on the plat of Lynnhaven Shores which plat is duly recorded in the 
Clerk's Office of the Circuit court of the City of Virginia Beach, 
Virginia, in Map Book 7 at page 167 and a closed portion of Ocean 
Avenue as shown on said plat together with a certain parcel of 
property lying to the north of said closed portion of Ocean Avenue 
and extending to the Mean Low Water mark of Chesapeake Bay 
said property being more particularly described as follows, t0-wit: 

BEGINNING at a point where the northern line of Page Avenue inter­
sects with the western line of Jade Street; thence from said point 
of beginning running North 27 Degrees 08 Minutes 10 Seconds West 
525 Feet to the Mean Low Water mark of Chesapeake Bay; thence con­
tinuing in a northeasterly direction along the_ meanderings of 
Chesapeake Bay 60 Feet more or less to a point which is in an 
extension of the eastern line of said Jade Street; thence running 
along sai:i e:ictention line and the eastern line of Jade Street South 
27 DegreP.s 08 Minutes 10 Seconds East to a point in the northern 
line of Page Avenue; thence running along the northern line of Page 
Avenue in a westerly direction along a·curve to the left having a 

·radius of 1872.07 f~et, an arc distance of 60 Feet to the point of 
beginning. 

It being a portion of the same property which was conveyed to Lake 
George corporation as Peachtree Corporation by deed of James Luster, 
et we, dated September 26, 1966, and duly recordP.d iri the Clerk's. 
Off ice of the Circuit court of the City of Virginia Beach, Virginia 
in Deed Mok 979 at Page 456, the said Peachtree corporation having 
subsequen-c to said conveyance changed. its name. to take George Corpora-~ 
tion as :!.ndicateci by certificate recorded in the last mentioned. I 
Clerk's Office in Charter Book 17 at Page 166. ' 

The closed portion of Ocean Avenue conveyed hereby is a portion of 
said Ocean Avenue which was closed by Resolution of the Board of 
Supervisors of the county of Princess Anne, Virginia, adopted on 
September 27, 1954, reference being hereby made to. the minutes of 
the Board of Supervisors meeting held on the aforesaid dat_e for a 
more particular description of the portion of.Ocean Avenue closed 
thereby. 

It is expressly understood .that the portion of Jordan Street 
{now Jade Street) conveyed hereby is conveyed expressly subject to 
the rights of the public, if any, and the rights of other owners 
of lots on the various plats of Lynnhaven Shores, if any, in and . - -~ ... - . - -- .. - . -- -- .. -·--· -· - ·-···· .. -- -- . - --· - .... - ------ ----------·-·------
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·-
to the uae of said Jordan Street (now Jade Street). 

This conveyance is made expressly subject to the easements, condi­

tions and restrictions of records, :i..n the chain of title applicable to the 

above described propert:,y, butnothing contained herein sball be construed as 

reimposing or extending any restrictions. 

Except as set forth herein, the party of the first part covenants 

that it is seised in fee simple of said land; that it has the right to convey 

the said land to the grantee; that the grantee shall have quiet possession 

of the said land, free of all encumbrances; that it, the said party 0£ the 

first part, will execute such further assurances of said land as may be 

requisite; and that it has done no act to encumber the said land. 

IN WITNESS WltEREOF, the said party of the first part has causiM its 

signature to be made and this deed to be executed by its President and its 

seal affixed hereto and attested by its Secretary, both being duly authorized 

therefor. 

~'A ~/ .. .- . 

By __ L·----·-·_,.~·---1~--~-~~~..._--~-
President 

STATE OF VIRGINIA 

(j/ ,'f y . OF Vr't,,,'1 1/., '" f!~c. ,/ , ___ .._,.,_ ______ . J 

Jul 1 v }f j r't.-1 ,fs tf •/ , a Notary Pub lie in and for the __ ...._.._.. ...................... .--....... __ ....... ..._..~,~----
c,'f y of h~ 'i{it/6 j~·,,.., c.4 State of Virginia, do certify ................. /____ l,j 

to-wit: 

I, 

that 

-- , p j_ I ' {/" I • ;; • . J.:,J,:, r ,i, •--' a, 0 le•/ )t. and1 r yu, i ,,, . •. J l f h _d_c-!L, President ....._ _____ ...... ..._ ................ ~,.,..._--....... ~ . r +-- and Secre-

Keep all typed 1nalter .,;rh\11 tltest• 1~11idc !rncs. ·i his will 111aintiii11 propf'r margins and allow for 
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tary, respectively, of Lake George corporation whose names are signed to the 

writing above, bearing date on the 20th day of November> 1970, have acknowledged 
! 

the same before me in my . · (!._ ,·-r r a~t State aforesaid. 
Given under my hand this .2!f' day of November, 1970. 

My commission expires ~~JV /It( ?L'; /17 "? ~J/IU< J?] · ciJ.,;1...JdJ?,,_ l 
Q I 

FILED 
t/ /73 

ANSWER 
------- - j 

Pursuant to the rules of the Supreme Court of Virginia the 
.. 

defendant, City of Virginia Beach, files herein its answer to the 

Bill of .complaint and Motion for Permanent Injunction and states 

ae follows: 

1. Paragraph 1 of the allegations set forth in the Plaintiff'! 

Bill of Coq>lairtt and Motion for Permanent Injunction is admitted. 
. i 

2. Paragraph 2 of the Plaintiff•s Bill of Complaint al\d Motion 

for Permanent Injunction is denied. 

3. Paragraphs 3 and 4 of the Bill of C~laint •nd Motion for 

:Pe!!'ll'Ulnent Injur.ction the ~fendant is not advised •• to the allega-. 
tion1 as contained therein and calla for strict proof thereof • 

. . 
4. Paragraph 5 of the Bill of Camplatnt and Motion for Permanent 

' Injunction is admitted. 

5. Paragraph 6 .of the Bill of Complaint and Motion for Permanent 

Injunction is denied. , 

6. Parag'k:'aph 7 of the Bill of Complaint and Motion for Permanent 

Injunction is ~dmitted. 

7. Paragraph 8 and 9 of the Blll of CoqJl.ai.nt and Motion for 

Permanent ·Injunction is dented. 
- ' - -- --------L--_ -

Therefore, having duly answered· the defende.nt, City of Virginia 

Beach, prays that the Bill of Complaint and MOtion. for Permanent 

Keep.all typNi matter ""·1thin these guide iines .. ., his will maintain proper margins and allow for 
binding. 
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lrijunction be·dtsmiased. 

D!CREE 

This cauae came before the Court upon the bill of 

complaint of the plaintiff Ocean Island Inn, Iac. praying tor 

a temporary and permanent injunction aqainst the defendant City 

of Virginia Beach from wrongfully interferinq or trespaasin9 

upon the real property of the plaintiff, the answer filed by 

the defendant, the testimony 2!!. tenus and the exhibits pre•eni:.ed 

on April 4 and s, 1974, and the arCJU1118nts of counael7 
'· And it appearinq to the Court thatethe controvaray 

between the parties involves a determination of the riqhts• 

~ and interest in certain parcels of real property known 

for purposes of this action as Jade Street and Ocean Avenue 

lying north of Paqe Avenue as shown on a certain.plat entitled 

•p1at of Lynnhaven Shores•, reoorded in Map Book 7 1 at page 

167 1 in the Clerk's Office of this Court, a copy of which plat 

was int~oduced herain as Exhibit 11 

And it further appearinq to the Court from the evi­

dence and exhibits that all of Jada Street and ocoan Avenue aa 

ahown on said plat, ~ ~ ... _ .f ... "'-~ :: \! .. ' ~ : > ' • ' J were 

dedicated as streets for the benefit .of the public in general 

and for ~· owners ot the lots shown on the platf -

" . ~ • , ,r' ••. ) 11.. ' : ' '"' ; • ~ • 'i • 

and the sale of lo~ by reference 

to the original pla• created a dedica•ion to 

all of Jade Street and that portion of Ocean Avenue north of 

Jade S~r••t by Princes• Anne County,_ Virginia foi:. the benefit of 

Keep all typed matter within these guide lines This will maintain proper margins and allow for 
binding. 
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the general public:r and the use by the qeneral pUblic and the 

owners of lot• on said plat of Jade Street an~ that portion of 

ocean Avenue north of Jade Street waa an acoep~ce on behalf ot 

Princess Anne County of the parcels in controversy, and th~ 

actions of the governing authorities in refusing to close Jada 

street in 1958, 1911 and 19721 and the actions ol the Boa:td of 

Supervisors of l'rincess Anne County in 1954 in leaving open 

Ocean Avenue between Block 2 and Block 3 as shown on said plat, 

and the actions of the governing authorities in installing water 

and sewer facilities, granting electrical, gas and telephone 

franchises anci -in opening and developing various other streets 

on said plat1 and that each of said actions shows a dedication 

and acceptance before withdrawal of all of Jade Street, 

·.and of that portioa of Ocean Avenue 

north of Jade Street. 

1'hexefore, it is ADJUDGED, ORDERED and DECREED that 

the offer to dedicate that portion of Jade Street in controversy, 

as· shown on the aforementioned plat and more particularly 

described as f~llowsa 

l -

BEGINNING at a point where the northern line 
of Page Avenue intersects with the western 
line of Jordan Street (naW Jade Streat) as 
shown on the plat of Lynnhaven Shores re­
corded in Map Book 7, at page 167, in the 
Clerk•s Office of this Court1 therice from 
said point of beginning North 27 De9r••• 08 
Minutes 10 Seconds West 175.08 feet to a 
point1 thence running along a line perpendicu­
lar to that just described a distano~ of 
60 feet to a point1 thence running South 27 
Degrees 08 Minutes 10 Seconds East 175.08 
feet to a point in the northern line of . 
Pa9e Avenue, ~enc:e ~unning al~nq ~•-nort:hern 
line of Pag& Avenue in· a.westerly.direction 

·- --·· - ·-·-· - - ··-·· ·-·------· ... -· ·-·- --·--·- -··-· ---···-··-----··c__--·-·---. _ ____J 

Keep all typf'O matter ::1i.hin th0se ~tiidc lines. 
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along a curve to the left havinq a ridiua 
of 1872~07 feet, an arc distance ·of 60 feet 
inore or less to the point of beginnin91 

and the offer to dadica.te that portion of Ocean Avenu• in ~­

troveray, as shown on !Jaid plat and more particularly described 

aa followsa 

BEGINNING at the northwestern oorner of the 
property particularly described above1 thenca 
from said point of beginninq North 27 I>eqreea 
08 Minutes 10 Seconds West 100 feet to a 
point1 thence runninq alonq a line pei'pendiou­
lar to that just described a distance of 60 
feet to a point1 thence runninq south 27 . 
Deqrees 08 Minutes 10 Seconds East 100 feet 
to a·point at the northeastern corner of 
the property particularly described above1 
thence runn~ng in a sout}l.weatarly direction 
60 feet to the point of beqirinin91 

were accepted by the governing authority before withdrawal of 

the offers by plaintiff's predecessors in title1 and the riibt 
. . 

of the public to the use of said parcels is veated in the City 

of Virginia Beach1 
. . . . . 

It is further ADJUDGED, ORDERED and DECREED that th• 

plaintiff's bill for a permanent injunction against the defend.ant 

be and the same hereby is DENIEDJ to all of which the plaintiff 

objects and excepts on the ground that auch findinqa, conclusiona 

and decree o.f the Chancellor are contrary to the law and the 

evidence. 

And the plaintiff, having indicated ita intention to 

petition.the Supreme Court of Virginia for an appeal ·and super­

cedeas from the decree to be entered herein, this day moved the 

Court to suspend execution of said decree, 

whereupon it ia accordingly ADJUOGBD, ORDERED and 

UECREEO that execution of such decree be, and it hereby is, 

hinrlhg. 000008 



•uspended for a periOd o:f 120 days from the entt-Y of said decree, 

and thereiitter until such petition, if filed within the pre• 

acribed time, is acted upon by the Supreme Court of Virginia, 

provided that ¥ithin lo days the plaintiff, or someone for it, 

shall file or yive bond with surety approved by the Clerk of 
. . 

thi• Court, containing the provisions and conditions of SS 8-465 

or 8•4 77 of the COde of Virginia 1.n the penal aum of $ 11 ooo. oo • 

It is further ADJUDGED; ORDERED and DECREED that. 

purauant to Rule Si9 of the Rules of the suprems court of 
, ·-~1 

.· Virginia the transcript of the ·htiarinc;· of this caulJe. is made a 

part of the ··record herein. 
I 

1o OPIHIOl\I 'l'HE COuRT: 
. ' -- ·------

We11 .. I think we t1rst (3oS] 
II 

12 

13 

14 

1!5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

must look at the whole area arid then the 

development ot that whole area •. No question 

the development in that area has been very 

slow, plat being put to record in 1926 and 

testimony throughout the trial or very slow -­

the ~icturee indicate very slow development 

in this area. 

Generally this was a plat of Lyf}nhaven 

Shores indicating how the owners of' the property 

wanted the development at the time the plat 

was put to record, and apparently the plat 

waa kpproved by the engineering department 

at least of the City ot Norfolk. I think in 

those days it was no· requirement other than 

the. Board or Supervisors.accepted and the adjoining 

Keep all ty[JP.d malt\•r .. iU1in t!i.ase g1.11de li11c::. I his will maintain prnper margins and allow for 
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city.accept tlu? plats. 

So we look at flrst the fact that in 

1926 it was a plat put to record for the 

development of a tract of land in the County 

of Princess Anne . The law in Virginia as 

I recall it -- and I took the liberty while 

you gentlemen were preparing your argument 

to go down'. and pick up the volume 126 of 

Virg!.nia Reports -- and in the case ofVirgi.nia 

Hot Springs versus Lowman, which apparently is 

still law - .. at least it was cited in the 

Greenco ca·se · -- I' 11 read just a little portion 

of it because this generally is the court's 

thinking in this case . 

Starting at page 434, 126 Virginia, 

"Some nice distinctions have been drawn by the 

courts about acceptance of an implied dedication 

by long continued use of the right by the public, 

but that the acceptance may be so made seenis to be 

sustained by the weight of prevailing current 

opinion. " I don 't krioti where they picked up 

implied dedication because in· thia case I 

believe thf;tre was a plat . In reading on, 

"The effect of this acceptance ii to 

create an irrevo~able dedication as between 

-----··· .. ----·~--+-----·-~--- ·------------------·-.·--·-----· __ ..... 
JAIME & BROWNING 

CERTIFIED: 5HOR1HAND REPORTERS 

•COURT REPORTERS 

NORFOLK, Vl~GINtA 
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the oWrier and his alienees and the public" -­

and this cites several cases, West Virginia 

cases, both of them. 0 But the acceptsnce.need 

not follow the offer of dedication at once. 

It is sufficient if made within a r.easonable 

time and before the withdrawal of the 

offer.° Citing People versus Johnson, 

Illinois case. ''Where the acts· of dedication 

show a continuing offer of dedication, it is 

not ttecessa~y that the acceptance should be 

evidenced by an immediate use and occupation of 

the whole of the land dedicated, but if a part 

307 

of it is so used and occupied, with no indication 

of an intention to refuse or to abandon the 

residue, the use and occupation of such residue 

may be posponed until"' -- and t' emphasize 

these words --"the public necessity or 

convenience required it$·:. use." Citing a 

Mississippi case Meridian versus Poole. I'll 

read the next two paragraphs becauie I think 

they are pertinent also. 

In the language of Lee versus Harris 

206 Illinois 428 it was held that' "acceptance 

by a city or village ()f some of the streets 

and •lleys api>earing on a plat is an acceptance 

JAIME & BROWNING 

CERTIFIED SHORTHAND. REPORTERS 

. ' . . 
NORFOLK,. V1R<:.IN IA 
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··--·--·-- ----1~-·· 

I 

of the entire system of streets and alley• eo 

appearing, unless an intention to limit the 

acdeptance is shown. It was further said: 'The 

immediate opening and use, by the public, 

of all the streets in ground laid out and 

platted into lots, for their entire length or 

an immediate formal acceptance by some coq>etent 

authority, is riot necessary to give 

effe-ct to the dedication of land to the public 

use, of a street, by the making of a town plat 

and th~ selling of lots with reference to the 

pia t. The public authorities must be allowed 

a reasonable time for opening and fJnp~ovlng 

public streets, as their resources and the 

public necessity may allow and require.' 
0 

And the last paragraph is not. -- that's 

you know, is direct fraia our court. •twba t 

we have said on this subject is intended to 

308 

be limited to dedication and acceptance as between 

the 11djacent owner and his alienees, on the one side, 

and the pub lie on the other." 

·This falls right into the teeth of the 

case ~ have here in front of u1. we have 

evidence here that going back into the 

early 50 's, no later than the mid-fifties.,, portions 

JAIME & BROWNING 
CERTIFIED SHORTHAND .REPORTERS . 

COURT REPORTERS 

NORFO·L.~,· YIR~l~IA 

---r·-····-··---··-··---·---+----
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of this street -- requests were made tor 

abandonment ot portions of this street either 

thro't.1gh the planning commission or the old 

Board of Supervisors or the City Council; that 

obviously because it never was closed up until 
I.- . 

in 1970 when there was an official a~tive 

action by our City Council not to close it. 

Obviously it was not closed prior to 1970 

and the City Council or Virginia Beach in 1970 

refused to close that portion of Jade Street •. 

So tor a number of years apparentiy the City 

and the old Board or Supervisors recognized 

that sooner or late:r this street would be 

needed. There is evidence that gradually 

the streets, accord1ng to this plat• have 

been fiB.ed in by the City or by other persons 

and the public has started to use it, 

specifically Jordan Street which has been 

changed to Jade Street, the street we are 

concerned with.· 

Appf:~ently only sometime in the fif~ies 

and even possibly -- I don't recall the 

evidence -- but was that even opened? 

So we have absolutely no A.r.r~ on the part or 

the City to abandon1 th1s and yet we have an 

JAIME & BROWNING 

CERTIFIED S.HORTHAND REPORTERS 

COURT R£PORTERS 

NORFOLK, Vl!'GINIA 

000013 



2 

3 

4 

6 

7 

e 

9 

10 

II 

12 

13 

14 

1!! 

16 
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24 

official act or action by denials of closure 

and by continuinr;r, to develop the ar"a as the 

Cape Henry -- Lynnhaven Shores h3.d ~nvisioned 

when they put this plat to record. 

There is no question as it's taken 

a lon~ time to do it, but th~t doesn't mean .------···· 

that the Citv in anv w~v had intented to 

abandon thP dPdic~tinn. As I stated earlier 

to counsel, and .1 st11l believe it at this point, 

that by refusing to close this stre"=!t in 1970 

it was tantamount to the Council accepting 

this street. I can't imagine any other thing 

they must be stating. There must be ~ome, 

at least some, futu~e use of this street by 

stating that we refuse to close it and as 

such tu~n it back to the owners or the 

adjacent property. But hel"e we have more than 

that. As I stated we have acts by the old 

Board of Supervisors and the County planning 

commission refusing to close it prior to that 

time. 

MR. PR!NCE: You!" Honor, ma~r I inquire 

as what evidence there is or the refusal to 

cloaa in 1950. 

THE COURT: Mrs. Caton. 

310 

----~----,-·----··-'- --------------+-----
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MR. PRINCE: Her testimony? 

THE COURT: Yes, sir. 

All right. You must keep in mind that 

he who alleges nonacceptance has th& burden 

or pr()'Y'!.ng~ Now, as to that portion of 

Ocean Avenue at the end or Jade Street,·· I 

think my reeling on it is rather clear•· The 

Board of Supervisors in 1954 obviously t':rom 

the record had an application pending in the 

matter of them making a motion on their own. 

There was an application pending that was 

filed in August or '54 and they acted upon 

that application in September of '54; and 

they refer specifically to the application. 

In general tel'lfts the motion by Mr. Duiring 

seconded by Mr. Whitehurst to abandon 

OceBn Avenue stated between Cherry Boulevard 

and Davis Street extended. But they also 

provided in there; "see petition on page 230." 

And the only reason for that would be 

specificationfor what they were ab&ndoning 

and they were abandoning Ocean Avenus in 

front or block 2 and one lot, one through 

twelve inclusive in block 3. 

It is the opinion ot this· court they did 
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not ~bandon that portion that exten4s across 

Jade Avenue. All of the matters that the 

complainant alleges were acts of abandonment 

by the City or Virg,nia Beach with th~ 

exception of nonuse by the City that he alleges 

although there is evidence to the contrary 

or acts that occurred after the City refused 

to close this street. That is the tax 

assessment, the building or the buildings, 

the parking lot whether there was and was 

312 

not a permit granted. We don't know at this 

time, but all or these. !;1believe the testimony 

was that the park~rig lot was constructed in 

the P.pring of 1971 for the '71 season. If 

you will recall the City refused ~o close 

Jade Street on April 26th, 1971. So even 

that at best was going on or was started after 

the refusal to close. 

So I don't believe that there is anything 

here that would indicate to the Court that 

the plaintiff' was led to act to his detriment 

by any acts or the City. He knew exactly 

what he was doing. ·.There cannot be any 

abandonment in the Court's mind by way or 

the deed that the complainant received because 

JAIME 8: BROWNING 

C~RTIFltO SHORTHAND REPORTERS 

COURT REPORTERS 

"NORFOLK. V1RGINIA 

000016 



2 

3 

4 

6 

7 

8 

9 

10 

11 

12 

13 

14 

l!S 

16 

i7 

18 

19 

20 

21 

22 

23 

24 

23 

especially as to that one hundred seventy-five 

feet• becau'ae he rece1 ved that w1 th notice 

that the public might have an interest 1n that 

piece or property. And he received it subject 

to that. I gather f:rom the ev1dence.·and 

I guess I am entitled to some since ! am trier 

or the fact in this matter to draw some 

conclusions from the eVidence that ove:r the 

years Jade Street or portions of it could 

have been used and.possibly were used by the 

public, that portion didn't have the burrs, 

sand burrs and what not in its way. And 

1 t 's probably acco~ttt'ng·.;to Mr. Fanney even 

some of his guests used this prope,..ty, but 

all or us being as we are human beings we 

naturally want to try to find the easiest 

cou~se to get to OU%' particular objective. 

and I would assume the public used both private 

and public prop~rty tor a number 6r years where 

there was no objection on the part of the 

public -- tnmean on the part or the private 

owners to get to that beach. 

, Evidence is fl'"om Mr. Absalom and 

Mrs. Caton that the public did use the beach 

and use the pr~perty out front. They used an 

1 

---'-----+----
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acc~ss across, according to their eVidence, 

Jade Avenue as well as private property. 

But au I stated as this property developes 

quite naturally the public's access is going 

to be more and more limited as private property 
'· 

1s developed. And there is no question in 
. ' ~ . . 

this Court's mind that's the reason that 

stregt was put there. And to now say that it's 

been abandoned because property is now being 

developed would be to contravene into rules 

contrary to the obvious intent of the people 

who put this plat to record in 1926 and quite 

obviously the intent of many of the people 

who purchased in that area. I think to some 

extent it does tall in the same category as 

the Greenco case, but as Mr. B1mson says 

probably not on all fours. As a matter ot 

fact I think this case is a little easier 

for the Court than the Greenco case was because 

we have atf1rmat1ve acts denying closures or 
this street. 

As such this Court would deny the 

motion for permanent injunction in this 

case and dismiss the bill of complaint. You 

gentlemen may prepare an order embodying this 
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Court's decision and present it f'or entry. 

MR. BIMSON: Yes, sir. 

-----000----
- I 

NOTICE OF APPEAL 
AND 

ASSIGNMBNTS OP BRROR 

TAXB NOTIC£ that the plaintiff, Ocean Island Inn; 

Inc., intends to file a petition for appeal of the final decree 

entered herein on Hay lS, 1974. The transcript of the hearin9 

having been alr~ady made:a part of the record, no other tran­

script, atatement ot facts, testimony or .other incidents of 

the case is to be hereafter filed. 

The plaintiff assigns as error the action of the 

court in the following particulars: 



L 

record the teatimOl'ly of Ralph o. Katharman 1 which the court had 

ruled waa inadalisaible. 
I 

10. FincU.1u1 that the aale ot lots by reference to 

the original plat created a dedication for the benefit of t:he 

9eneral public. 

11. Pin4in9 that the 9enera1· public and owners of 

lota on the plat had used Jade Street. and Ocean Avenue and 

that euoh ue waa an aoceptance of the dedication on behalf of 

Prinaaaa Anne county. 

12. Finding that the 9ovarnin9 authorities had re­

fuaed to cloae Jade Street in 1958, 1971 and 1972 and that aucb 

a~on showed a dedication and acceptance. 

13. Pindin9 that the Board of Supervisors of Princess 

Anne County left open Ocean Avenue between Block 2 and Block 

3 in 1954 and that such action ahowed a dedication and acceptance. 

14. Finding that the governing aut.horitie• had in­

stalled water and aewer facilities and grant.ad. electrical, 9as 

and telephone franohiaas!and that such action shewed a dedica­

tion and aaoaptance. 

15. Finding that opening and developing various other 

st:eets on the plat showed a dedication and aca.ptance. 

16. Decreeing that the 9overnin9 authorities bad 

accepted t.he dedication of the property and th~t the riqht of 

the p\iblic to use the propert.y is vested in the defendant. 

17. t>enying the plaintiff's prayer for a permanent 

injunction. 

18. Bntcu:ln9 it.a final decree of May 15, 1974. . . 

Kl:ep dll t.ypnl 111aUe1 , •lh11: (hv.e g11; 1,. 1iiH~<. 

l1111di Ilg. 
:-i.1~ ~idl maint.-.i' 11.;;pcr margins and allow for 
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THE COURT: All right. 

Plaintiff" ready in this matter? 

MR. PRINCE: Yes, Your Honor. 

THE COURT: Defendant ready? 

MR. B!MSON: Yes, s1r,.the City is ready. 

I would like the record to .&how 

Mr. Pickrell is here sitting in with ~he City 

repr~senting one of the affected property owners. 

THE COURT: All right. 

MR. PRINCE: l I might point out.1 to 

diseuade any problem that the Court or 

Mr. Simson ma:y: haveJ that this controversy 

is bP.tween the City of Virginia Beach and 

Ocean Island Inn, The controversy '·s not 

between Ocean Island Inn and the owners of these 

other lots here. Any rights which the owners 

of these lots might have to Jade Street, the 

part that .Ocean Island Inn cla1me· .. tttle···to, is 

not effected by this controversy. Although 

the owners of these are members of the public, 

they have rights which are different from the 

rights or the public. Any rights th~.t they have 

would be rights that they hold.as a result or 

owne:-s or property described on a plat. Those 

rights are different from the general public. 

So we are not litigating those rights. ·.We are 

I -
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only litigating the rights or the City and 

Ocean Island, Inn.; As a matter or ract that 
' ·' 

particular point.of law came up earlier in 

this case in a demurrer where the City's 

position was that the owners of all these lots 

should be included in the suit and the Court 

overruled the demurrer on the grounds that 

their rights are not being affected by the 

outcome of this case. 

THE COURT: I don't think I made that 
~ 

statement -- their rights were not affected. 

I think I merely overruled the demurrer and 

my thought was that was not the proper way to 

attack it. 

MR. PRINCE: Not what? 

THE COURT: That was not the proper way 

to attack it. They are parties. They are not 

parties to this action. If we find they should 

be during a later time or sometime during.the 

trial of this matter --

MR. PRINCE: No right that they have is 

affected by the outcome or this case. I mean 

the plaintiff concedes that point. 

THE COURT: But does the defendant? 

Obviously, he doesn't. The defendant obviously 

doesn't. I don't know fully what the argument 

is. 
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MR. SIMSON: Yes, sir, Your H'lnor. 

I believe Mr. Prince has basically put 

the issue before the Court. I think there is 

some instance or Jade originally call9d 

Jordan Street, but it's now known as .Tade Street 

and I believe we can stipulate to that. 

Basically I think the prima!'y question 

here is the act of acceptance of Jade Street 

from Page Street north by the Citya And the 

City will contend there are acts or acoept•nce that 

will be presented to the Court to show 

acceptance on the part of the City and it's a 

d~dic•ted and accepted street. 

Another issue will be whether Ocean Avenue 

was properly closed at the intersection of 

Ocean Avenue and Jade Street. I think that will 

be an issue .involved here today. Basically the 

Cit~~s position will be, and we will be able to 

establish by evidence that there has been acts 

of acceptance on the part or the City concerning 

thP. streets on the entire plat and that the 

public has used the strip in questior1 as a 

mear.s or access to get to the beach. And by 

these acts it is a part or the City's system 

of streets although it has not be~n paved. It 

l-----+--·---·--- -····· ·- .. -- -· -·· -- -·----·---·-· ·- -.. ··- -----· -···--·-· -·--·---------·------' 
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is our contention and that by accepting some of 

the street, and in particular Jade Street and 

pt-actioally the entire length or the street, 

that we lilave accepted the ent1re.lengthof Jade 

St:r&et down to the water edge. 

And I believe that will be the p~int in 

question here today, 

RALPH D. KATHERMAN, called as a witness on 

2 behalf or the ·plaintiff', having been first duly sworn, 

a was examined and testified as follows: 
-'-r---- -- -~-

12 

(3~) BY MR. PRINCE: 
13 

Q Mr. Katherman, the plat that you just 
14 

looked at was a plat or Lynnhat'len Shores. Is .that 
l!I 

correct? 
18 

A That's correct, sir. 
17 

Who ha~ title to the property before Q 

18 

Lynnhaven Shores acquired title -- the predec@ssor? 
19 

A The immediate predecessor to 
20 

Lynnhaven Shores, Incorporated was Cape Henry Syndicate. 
21 

Q Do your records reflect when Cape Henry 
22 

Syndicate acquired the property? 
28 

A Cape Henry Syndicate originally acquired 
24 

2!1 

title to the property in 1903. 

Q From the examination or the records and 
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1 based upon your expertise. can you tell us what the 
2 records reflect as to how f.ar the ownership o~ the 
3 property or Cape Henry Syndicate went in a northerly 
4 direction? 

The records would indicate that the 
6 property went to the mean low water line of the 
7 Chesapeake Bay. 
6 Q All right. Now. to whom did Cape 
9 Henry Syndicate convey the property? 

10 A Cape Henry Syndicate conveyed the · 
11 property to Lynnhaven Shores, Incorporated. 

12 Q • All right. And would you tell us 
13 please the chain or title rrom there to Ocean Island 
14 Inn? 
IS A . Well. Cape Henry Syndicate conveyed 
16 the property to Lynnhaven Shores, Incorporated by deed 
17 

da·ted April 26th, 1926; and recorded in Deed Book 140 at 
16 page one hund1·~d n1nety-t"ive or this court's clerk's 
19 office. Lynnhaven Shores, Incorporated conveyed the 
20 property to H. B. Goodrich, trustee to secure part payment 
21 or a debt, the purchase money, and that deed or trust 
22 was dated April 26th, 1926, and was recorded in the 
23 

same clerk's office in Deed Book 140 at page ninety•e1ght. 
24 

. Subsequent to that there was a foreclosure of that deed 
215 

or trust to Goodrich trustee and Goodrich trur;tee by a.deed 
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R. :D. katbetman - Direct · 

dated July 2, 1935, conveyed the property to cape Henry 

2 . s;n dica te ag~ in. 

3 Q Now, when was the plat p"ut to record 

4 you just examirted? 

15 A The plat that was just exhibited to me 

a waa recorded in connection with the conveyance from 
. . 

7 cape Henry Syndicate to Lynnbaven Shores. In~orporated 

a in 1926. 

9 

10 

Q 

A 

All right) air. Continue. 

cape Henry Syndicate having reacquired 

11 the property in by the deed from Goodrich, trustee, 

12 in 1935 retained property until 1966 wben there was a 

1a conveyance from Joseph J. Lawler, who was receiver for 

14 Cape Keary Syndics te, and that.· conveyance wa1 C:o a patty 

1e named James Luster. 

16 Q What was that a conve!yance of; 

17 Mr. katltrman? 

18 A .That was conveyance of all of tbe 

1e property located in Virginia Beach which Cape Henry 

ao Syndicate might still have any interest in. ·. 1 can read 

21 you the verbatim language if you would like. 

Q 

A 

Please. 

Tbat deed purported to conv•J all of tile 

36 

u property which the Cape Henry Syndicate ownect.1i.tuat1.lylng 

u and being in the City of Virg'inia leacb, Virginia or any 

l 
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R.. D. Katberman - Diraect 

in tereat, re,.ervation of title, right of reverter and any 

2 •nd all other rights or interests that cape Hanry 

s Syndicate bad in any real property situate ln the City of 

4 Virgillia Beach. 

II 

e 

7 I 
B 

9 

10 

11 

12 

13 

14 

Q Based upon your ex•ination of tbe 
. . 

title did that conveyance include· the property which 

is the subject of this controversy? 

A Yes, in my opinion it: did. 

Q All right. Tell ua what· happened 

after that. 

A Well &ubaequent to tbe deed &om 

Lawler receivar to James Luster there was a correcti~n 

deed to the same person, Jamee Luster, which corrected 

8 defect in tbe granting clause where the na11t1e of the 

111 grantee -- I think it baa been admitted Subsequent to 

16 that James Luster and bis wife conveyed to a corporation,. 

37 

17 Peachtree Cor.poration. Subsequently Peachtree Corporation's 

10 came was changed to Lake George Corporation and Lake 

19 George Corporation then· was the corporation which conveyed 

20 to Ocean Island IDn Corporation. 

21 Q 

----··-·---.-L.;..----·-·· . I 

I 

All right, sir. And the conveyance• 
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Do you have the deed? 
2 Exhibit A. What does that paragraph 

s single spaced up there say? 
4 A Well, that paragra?h says: "It is 

15 expressly understood that-the portion of Jordan Street 

e (now Jade Street) con~eyed hereby is conveyed expressly 
7 subject to the rights of the public, if any, and the rights 
8 of other owners of lots on the various plats of 
9 Lynnhaven Shores, 1f any, in and to the use of said 

10 Jordan Street (now Jade Street)." 

10 WILFRED P. LARGE, called as a witness on behalf -
" ot the plaintlrt, having been first duly sworn, was 

12 examined and test1f'1ed as follows: 
_]·~--~~~~~~~-.,-~-'-~~ 

e BY MR. PRINCE: ('1-3] 
7 Q This is Exhibit 19-7 and Exhibit Pl9-6. 
8 19-6 is looking north across Page Avenue down Jade. 
9 Now, in this exhi'bi t, Mr. I,arge, can you point out that 

10 -macadam pa.rt that is shown on your plat? Do you have a 

" felt pen with you? 
12 No:. Maybe a red pencil. 
IS 

A 

Q That's all right. Would you roughly 
1

' sh~w on Exhibit 19-6 the macadam portion? 
L ____ _,_ _____ ----,------ - ------- -
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18 

A Let me see. That•snot marking 'Very 
18 

well. 
17 

18 

19 

20 

21 

22 

23 

24 

28 

2 

THE COURT: Mr. Large, is it the darker 

shade right here? Is that it? 

THE WITNESS: .·Yes, sir. This darker 

shade, yes, sir. 

THE COURT: We can all see it. 

BY MR. PRINCE: 

Q All right, sir. Then, of course; this 

is the·tence. 
----------------·-~--

A Yes, sir. 

Q Based upon your survey can you·tell us 
. . 

3 
is this fence within the s1xty-f'eet :right of' way? 

A It's within the sixty-foot 1-ight or way, 
B yes, sir. 
8 

Q Now, looking at Exhibit P19-7 this is 
7 looking .south across Page Avenue. How much ot what is 

a shown in that photograph, Mr. Large, is within the 
9 right o., .. way or Jade Street? 

10 
A Do you want to know where the right .of way 

. II 

is? 
12 

Yee, if you can indicate on that 
13 

picture. 
14 

A TUrn the picture this way jUot' for 

is identification, but the end of' the .·fence is shown as the 
18 

end or. the · fence right here~ ·.And wher& the · f'ence goes 1n 

Keep all typed matter 'Hitl1in these guide.lines; This will niaintain proper margins and allow for 
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18 
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24 
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-- ----··~ -~ 

here is this portion that goes· back and you can see the 

indication or the fence runs in the picture aceording 

to the p1at. 

portion that 

(Indicating.) 

Q 

The 

goes 

right or way line 18 shown through this 

through that portion right·hf!re. 

How about taking this and just punch a 

hole roughly right through the picture where the portion 

is where the right of way line is. 

A I know·that it is not to the minute. but 

I it's Close enough. c~s] 

2 THE COURT: It can•t be to the minute. 

3 

4 BY MR. PRINCE: 
15 Q Just run a circle around that on the 

8 back. And that's a hole punched through Exhibit Pl9•7, 
7 drawn a circle ,-and that represents the right or w•y 14.ne 
8 ot Jade Street as is shown on this plat. 

A On the west side or Jade Street. 
10 Q On the west side. All right. Now, 
11 referring again to the plat• what does this mark indicate? 

12 A Now, looking at a twelve inch high block 
13 container wall that's built there. 
14 Q Now, is that block container wall within 
16 or without the right of way? 
16 A .. It's within the right or wau. .. 
17 THE COURT: .That's not the pr'4pert1·1n 

18 question. That's at1ross the street •. You 
L--------- - -·-·- ·- -- -----· --·---·- -----·------ -- ________ .. -------- --- ·-·-----·-------------' 
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II 

12 
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16 

17 

18 

19 

20 

are showing the City having encronctiments on 

the right of way. I don't think it's worth 

much since it's not the property in question. 

BY MR. PRINCE~ 

Q Now, looking north of Page Avenue, 

Mi'>. Large, can you identify these marks that you have put 
--~--- ----l 

within the s1xtY'-root area? This is the propez-ty·in 

question, is it not? 

A Yes, sir. 

Q All right. Now, this is identified --

would you relate what this is? 

A The area just pointed to is the area 

where there are sand hills, small trees and bushes. 

Q Looking again at these photographs can 

you show ·us which or these photographs show t·hat sand hill, 

small trees and bushes? 

A You can see it through the building in 

the background on that picture. 

Q All right. That's P19-3. 

THE COURT: It's behind that shed. 

THE WITNESS: Yes, sir. It's very 

prominent here behind the·shed. 

BY MR. PRINCE: 

Q This is P19-2. And it's very prominent 

there. Now, this is Pl9-l. Mr. Large, looking at P19-l 
j. __ -+-·- - -- , ___ -··-- ___ . ·----~ 
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21 

which is obviously a picture or shrubbery, can you tell 
22 

us whether or not this is within or without the area 
23 

marked sixty reet on your plat, that is. what we will call 
24 

jade Street north of Page, 
' A This pic.ture from where I can see the 

- ·-~-- --- - ·- . 

(~1] 1 photograph standing looking south when the picture was 
2 t•ken south towards Shore Drive, this you can see in the 
3 background the opening for the roadway through Jade Street. 
4 Q 

A 

All right, sir. Now, this is Pl9-5. 

Yes, sir. This picture was taken looking 

e north standing somewheres in Page Street. 
7 Q And whftre are the shrubberies and sand 

a hill which are shown in this picture shown on this plat? 
9 Where is this shown on the plat? 

10 A These shrubberies is this area right 
11 here. 

12 Q All right. This is 19-4. Is it shown· 
13 in there? 
14 A Yes, sir. 
IS Q Where is it? 
16 A Right in this area right here, sir. It's 
17 Jade Street pavement, which is this pavement shown on 
18 

y plat and the shed is shown right here on my plat. 
19 This is in front between Page, between Page Avenue south 

I 

20 or the shed and north or Page Avenue. 
21 

Q This is a photograph looking southerly 
22 and the clump cf trees and sand dune is south nt the 

Keep 1111 tyr><'J niatter within th·~s(~ g1i1<1,. 1int'i.. 
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23 shed. 
24 

A Yes, sir. 
·2!1 

Q All right. And this is 19-.6. Does this· 
c .. •J i · show it also? 

2 A Same clump of trees, yes, sir. 

All right. · Mr. Large, we can go. back 
4 down now. 
IS 

6 

7 

a 

9 

10 

MR. PRINCE: Your Honor, my opening 

staterri:~nt was not evideaice, but I see from that 

plat that this .section· that I referred to is 

one hundred seventy-five feet. So I must have 

gotten something switched·- around here. 

II BY MR .. · PRINCE: 

12 Q Mr. Large, how long have· you lived in 
13 this area? 
14 A I've lived in Virginia.Beach nr~a,all 
llS my lif'e. 
16 Q Are you familiar with the a.re& where this 
17 property is? 
18 

A Yes, sir. 
19 

Q Can you tell us -- well, you say all 
20 lire. We got to get .in the record·how·muoh is all your 
21 life. your 
22 

A I'll be forty-nine th 16th or April 
23 this year. 
24 

Q All right. When you say you have lived 
2

!1 in the Virginia .Beach area all your life I would like to 
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W. P •.. Large - Direct 

1 ask you the extent of your familiarity with that 
2 particular pa~t or Virginia Beach. 

3 A I am familiar with the Chesapeake Bay 
4 area. yes, sir. 

IS Q All right. From your own knowledge of 
6 living in this area forty;..nine years. Mr. Large, can you.~. 

' 7 ~ell us whether this area which we will call Jade Street 

a as shown on your plat from Page Avenue northward to the 
9 bay has ever been laid out or.maintained or used as a 

10 street or a public highway from anything that you have 
11 ob.served? 

12 

13 

14 

r.nt .• PICKRELL: Excuse me. I think he 

can testify to what he has observed. 

Ill BY MR. PRINCE: 

HS 

17 

18 

19 

.20 

21 

22 

23 

area. 

Q Tell us what you have observed at that 

THE COURT: Leading question to start 

with • 

MR. PICKRELL: I think we limit him to 

what he has seen and the familiarity he has had 

with the particular area• 

24 BY MR. PRINCE: 

215 Q Tell us what you observed. 

JAIME & BROWNING. 
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CS-oJ A I know for the last 'twenty years that 

2 I have known that pat-ticular area to 'be in a similar 

a condition as it 18 today with· shrubs. There has been some 

" clearings of shrubbery in that area, but it's always 

15 been -· it's always been growth in that particular area 

9 between Page Street and what is known as Ocean Avenue, 

7. Q All right 1 sir. Can you tell us whether. 

a or not you have. ever observed any street laid out there? 

A No1 sir, 

_______ J 

" CROSS-EXAMINATION 
t2 

IS BY MR, PICKRELL: 
, .. 

Q Mr. Large 1 .the area or Jade Street in 
115 . wh1ch 1 which is north of' Page Avenue and lies between 
UI Page Avenue and the b.ay. Right? 
17 

A Yes, Bir, 
18 

Q That is also shown on the plats from 
19 which you took your distances as sixty feet. 
20 A Yes, sir. The area between Page Avenue 
21 ~ 

and Ocean Avenue 1s shown on that f'irst whole plat that 
22 . . . 

was presented. just\& while ago. 
23 

24 

215 

Q Did you find any other plats that would 

indicate that Jade went all the way·down to the ocean? 

A The only plat -- no, the riparian rights was 

JAIME & BROWNING 
CERTll'IED SHORTHAND REPORTERS. 
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W. P. Larsi:e ..;. Cross 

1 4 tt·t·r· .. odticed as evidence here. 
2 Q All right. The plat of the riparian 
3 r1ghts which is Exhibit Number 7, you were familiar with 
4 that at the time that you prep~red your -
8 exhibit, which is Exhibit Number 14? 

pr~pared this 

8 

7 before 
' 

8 

9 plat? 
1o 

A 

yes. 

Q 

A 

ti MuellQl'.' ·C." E. 

12 Q 

Yes, sir, ,J:~had worked with that plat 

All right, air, And· who prepared that 

I thinkr.fthellsf' did. Right here P, F. 
:..<..: .. . 

Now, when that plat was prepared that 
13 

shows Jade Str~et as being ext.ended· do'Wn to the b~ay,. 
14 did it not? 
15 

16 

17 

18 

MR. PRINCE: I'll object to that because 

that calls for a conclusion too. 

THE COtJR'l' t ·:What does 1 t show? 

19 BY MR. PICKRELL: 
20 

Q 

21 

22 asking. 
23 

24 BY MR. PICKRELL:; 
25 

Q 

Let me ask you this: 

THE COURT: Let's cross-examine. He's 

Does it.show an extension? Would you say 

JAIME 8c BROWNING 
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'• · \~ l'f J t'l/t · g f.: l ... 

- .·------·----· 

r;cr.· that plat shoved an e:>ctehsion or Jade Street doWn to 
2 the bay? 

A It showed an extension or s17.ty feet 
4 ot a sixty toot parallel ot land going down to the bay. 
IS Q And that is an ·extension or Jade Street 
6 that you show ~n your 14?' 
7 

A Yes, sir. Th1s area f'rom this line 
8 one hundred seventy feet back is where, is whe.re the 

i 
9 extension line starts on this plat. 

----·--··-. - ----· 
13 [S1] Q Now, was there any reason you didn't 
14 carry this down to the water Oi' were you instructed not 

"' That's all I asking am you, 
16 

A I was asked to show the partl,.,ular 
17 

improvements within that particular area that I showed 
16 

19 

20 

21 

22 

23 

24 

.25 

on my plat. 

Q And so you stopped where you were told 

to stop. You were told not to go. You were told not to 

go past Ocean Avenue. 
t 

MR. PRINCE: Well, if he did, he 

violated those instructions because the plat 

shows he went ~eyond it.· 

to? 

THE WITNESS: I must have been inatr\loted to 

I 
I 

I 

l--·--·--;----·----- . ·-·-- --· ... -- -- ·-·····-·--- ----- ·- ·------ -·----- ---·- ----·-----· ----··-----· ___ __J 
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2 

a 
I 

w. P. Large ~ Cross 

do that because I would have shown more. yea. 

s1r. 

4 st MR. PICKRELL: 

8 

7 

8 

9· 

10 

11 

12 

13 

19 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2!1 

Q And why would you have shown more? 

MR. PRINCE: Your Honor --
. . . 

MR. PICKRELL: Wait a minute. He's 

on ~roas•examination. Judge, he shouldn't be 

allowed --

MR. PRINCE: You mean I may not object. 

MR. PICKRELL: Can't I ask him why he 

didn't show more? What's to object? 

MR. PRINCE: The question was what were 

you instructed and now he's asking the 

witness where did he get those instructions• 

MR. PICKRELL: No. I didn't. He sa~d 

he would heNe shown more and I asked him what 

he would have shown. 

THE CO~T: Allow the que_stfon. 

MR. PRINC!: Go ahead. 

THE WITNESS: I would have shown the 

rest or the improvements-on that particular 

strip of property. 

JAIME & BROWNING 
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a 

3 

4 

l!I 

8 

7 

8 

9 

10 

11 

12 

13 

14 

Ill 

18 

17 

18 

19 

ao 

21 

22 

23 

24 

211 

BY MR. PICKR$L: 

Q And you would have shown the extenuation 

down to the bay, wouldn't you? 

A If I was so instructed, yes, sir. 

MR. PICKRELL: No turther questions. 

Wait a minute -- excuse me. 

That'· s all · we have. 

MR. PRINCE: That's all I have. 

THE COURT: Mr. Large, do you know 

whether from your own knowledge the public 

has used either this strip or land or the 

adjoining strip or land a~ access? 

THE WITlmSS: I have never se'3n anyone 
' . 

walk across the property, sir. 

THE COURT: How about the property next 

to it on either side? 

THE WITNESS: While I was surveying, 

yes, sir, to the west -- while I wa& surveying, 

I have seen people walk across it, bat that 

particular area that sand hill was steep. It 

was uneven. It was so many thickly grown 

bri~rs and shrubbery through there that it 

was impossible for people to walk through 

there. 

THE COURT: But they could walk along the 
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a 

4 

!I 

8 

7 

8· 

edge of that fence. couldn't they? 

THE WITNESS: Well• at the present time.· 

Now. this was just taken you know before these 

stages when I first.started surveying the 

property out there. · · It wasn't in the present 

stage that it is right now, There has been 

clearing out and there's ~vidence ot clearing 

out there. 

.. . 

- ·---1-

J. N. MCCLANAN~ called as a witness· on behalf 

f the plaintiff, having been first duly swornbl was 

a examined and testi.fied as follows: 
4 

8 

7 BY MR. PRINCE: 
8 Q 

9 A 

10 Q 

11 employed? 
12 A 

13 Q 

14 A 
13 Q 

16 A 
17 Q 

DIRECT EXAMINATION 

What is your name. sir? 

J. N. McClanan. 

And Mr. Mcclanan by whom are ~ou 

City of Virginia Beach. 

What is your present job? 

Consumer protection officer. 

And in 19 -- say 1970 what was your job? 

I was in the real estate off1ee. 

Can you tell us what work you did.when 

Keep all typed :nat:tu w;th111 •h,.<e guide line~ .. ; nis will maintain prop"r margins and a.l!ow for 
binding. 
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-- ·--- -·------
18 you were in the real estate office? 
19 

A It varied. Appraising property ror the 
2° City, making various recommendations to various 
21 . 

de,partment heads and street closures -- that type or 
22 thing. 
23 

All right. Did you have a title at 
24 

• that time? 
2!1 

Real estate agent, yes, sir. 

Q Mr. Mcclanan, did you have occasion 
2 in the capacity you just described to study the status 
3 or the condition of what ia known as Jade Street? 
4 

6 

7 

8 

9 

10 

It 

12 

13 

14 

A Yes, sir, I did. 

MR. BIMSON: ·. Your Honor, I am going to 

object to any testimony he has on Jade Street. 

I think the question is whether it was closed 

or not closed, and support material I don't 

think is relevant to this particular issue. 

THE COURT: . I don't know what he 

.studied really at this point. 

MR. PRINCE: I was going to develop that. 

THE COURT: All right. 

111 BY MR. PRINCE: 
16 

Q Mr. Mcclanan, what was the ocoasion 

17 ? for your doing that 
18 

A It was in reference to an application 
19 . for a. street closing. 

L.......__·--.----..,-----·-------- ---··--·----·__:.._ ... ~- ---·---- ·-
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20 

21 

22 

23 

24 

2 

20 

21 

zz 

Q All right. Closure of --
A Jade Street. 

Q or Jade Street1 

A Yes. air. 

Q And who did you receive the request 

f'rom to make that study? 
. _ __,__. ·--- -.---------'-- -----·· 

A From the ·Assistant ::c1 ty Manager and 

Di:rector or Community Services. 

And did you in tact make·that study? 

Yes, sir. 

Did you do it by yourself or with 

With the help of the employees within 

And did you· later report on your 

Yes, sir. 

And to whom did you report? 

To Mr. Hanbury and to Mr~ Fleming. 

Who's Mr. Hanbury? 

He is Assistant City Manager. 

And Mr. Fleming? 

Director of' Community Services. 

Could you t&ll us what it was that you 

were in tact studying? 

A Well, it was general review wl•ich we 

do on all applications for street closure. We searched 

the records and made our recommendations to them or 
Keep ;!II typed 111a1.tt:1 .vi!i1in ti,e•:,, i;11itJ,~ 'wv•. 
hi nding. 
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23 

24 

2 

3 

4 

!I 

e 

7 

8 

9 

10 

II 

12 

13 

14 

115 

16 

17 

ta 

19 

20 

21 

22 

memo to them to guide them 1n their recominertdations to 

council. 

Q All right. ______ : ___ _ 

THE COURT: Who made this application? 

THE WITNESS: The-plaintiff. 

THE COURT: The plaintiff, Ocean Island 

Inn. 

Y MR. PRINCE: 

Q Mr. Mcclanan, I-would like to show you 

ome photographs which have been marked Plaintiff's 

xhibit 17-1, 17~2 and 17-3. And ignoring the red marks 
I 

hich are on tbern, could you tell me if this is the area 

hat. you looked at? 

(Documents .shown to witnesti ror 

examination.) 

THE WITNESS:· Yes, sir, it is. 

BY MR. PRINCE: 

Q 

view? 

A 

March 13, 1972. 

Q 

A 

When did.you make your studyor your 

If I remember my memo was dated 

November 13th? 

March 13th,. 1972. 

l' W'*-* "-~- ·- * 
---- -- ---- -- - ----- ---------- --- -
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l t''. l !Yi ; ; .• \ . : ! ... ... ~ 

2 c~r1 Q Was your report based upon your r1rst-hand. 
3 observation? 
4 

A I ,physically reviewed the a.pp11cat1on, 
IS yes, sir. 
e 

Q That's what I am asking you, What did 
7 

your observations disclose and anything that you were 
8 

able to see disclosed as to the use or that ai-ea by the 
9 

public? 
10 

A It's in the condition as outlined in 
11 

these pictures -- never been open as a public street 
12 

or improved a~ a public street. 
13 

Q 
. 

All right. Did you, Mr. Mcclanan, 
14 

make any report to the City concerning the benet'1t to 
1!5 

the public or that area as of' the time that you made· 
18 

your study? 
17 

A YeR, I did. 

**-* 
16 - -c~•] Q 

·--- - --- -
And are you familiar with the character 

17 

of the neighborhood? 
18 

A Yes, sir. 
19 

Q An4 were you .familiar with the 
20 

ne1ghborhood at.the time that you made your report? 
21 

22 

23 

24 

2!5 

A Yes, sir. 

Q And did you make a report bas~d upon 

your own tam111ar1ty with the area to those gentlemen 

that you referred to concerning the practical Uffe or 

th1s property for the benefit or the public? 
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·--------+-...,.._ ________ . _.;._J_._. N. Mc:Clapan - Direct ______ ......... ..:;::O_-+-----

2 

3 

4 

6 

7 

8 

9 

10 

II 

12 

13 

14 

IS 

A Yes, sir. 

Q And what was your --

MR. BIMSON: I object.to that, Your 

Honor. 

THE COURT: Overrule the obj~ction. 

MR. BIMSON: Nate my exception f'or the. 

·record, please. 

THE WITNESS: As I stated previously 

.I made the recommendations. This recommendation 

is to the viewers that were appointed by 

Council and then they take my recommendation 

and then they would make the final d•c1s1on 

as what would go to Council. And they didn't 

neceasarily have to follow my recommendation. 

16 BY MR. PRINCE: 

17 Q I understand. 
18 

A I make that very clear. But my 
19 recommendations on this -- Judge, 1r you want this in 
20 the record I nan read what I did state. I said, "Through this 

21 investigation and the enclosed documents, it is determined 

22 that the beach in this partictilar area is under private 

23 ownership and that the applicant owns the fee simple title 

24 to that area known as Jade Street, and that Jade Street is 
25 . 

I 

merely a p~per platted street and from all lnd1cat1ons has 

JAIME & BROWNING 
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not served the public in the past nor could it serve 
2 

ariy tiractical purpose now. It is further determined that 
3 

no conve!'tience to the public would result from 41secnit1nu1ng• 

·
4 

closing .and: .. vacating this street area. 
15, 

6 

7 

8 

9 

10 

II 

12 

13 

14 

115 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2!1 

MR. PRINCE: All right, Mr. M~Clanan. 

And that's all I have to ask you. '!'hank you. 

CROSS-EXAMINATION 

BY MR. BIMSON: 

Q Mr. McClanan1 were you familiar with 

the area prior to March 13th, 1972? 

A Yes, sir. 

Q How far back.have you b•an familiar 

with that area? 

A Mr. Bimson• lam also a nativa ot this 

area. I have lived in this ar~a a11 my life so I am 

vet-y familiar with the whole county ,c;r area or Virginia 

Beach as it now stands. 

Q But you can't tell this Court that 

this area in question here today was not used as a means 

to get to the beach, oa?l you ..; ... by pedestrians? 

A Well; Mr. B1mson, I can't say that they 

couldn't do it, but from the evidence as or record here 

and my opinion it would be very impractical or very hard to 

JAIME & BROWNING 
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(1z1 obtain access to the beach by this area-:------~ 

Q But you don't know from your knowledge 
s 

that this area was not used by persons in the city to 
4 

ga1n access to the beach? 

A I have never seen anyone use 1t, 

*·*·* Q So this was your impression. at the time- -- -
2 . . 

that you made your report to the Yletwers? 
s 

4 

15 

6 

7 

8 

9 

10 

11 

12 

14 

115 

. 16 

17 

18 

19 

20 

A Well, if I may state my opinion, 

Mr. Bimson, on something the records indicat~ here the 

applicant applied for a closure two blocks, but in .the 

resolution that was adopted by the ,Board of· S'uperv1sors 

it says rrom point A to point :e. · I mean 1 t do'esn • t say 

A and B, but it says frorn one-point to one point and 

it didn't stata. 

Q Can you be re$ponsive to my questions? 

Did you rely on this plat and this information on this 

plat when you made your view? 

A Not. entirely. Mr, Bimson, beet.use there 

was a deed of record indicatihg this area is under 

private ownership as we'.tl as deeds of record of the 

adjacent area that's under private ownership was conveyed 

out by the receiver or the old corporation11 

Q Well, when ybu,made your view your 

purpose was to determine wheth~r. to close this:·ilseC3tion 

here, was it not? 

Keep all typed matter within 1.h0s•;, guide lines. "his w!ll maint;;i11 proper margins and allow for 
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21 

A That's right, 
22 

Q And are you saying that you d1dn't 
aa 

take cogniizance or that inf'ormation at the time? 
24 

A Mr. Bimson, on the plat of the old 
25 

subdivision Jade Street is platted to this point and it has 
[/I.] a---pen--,-mark there. And that is tar as Jade stroet has 

2 ever extended as tar as platting. 
a 

4 

15 

8 

7 

8 

9 

10 

11 

12 

13 

14 

l!S 

16 

17 

18 

19 

ao 

21 

22 

Q 

A 

Q 

information here? 

A 

is in the file!. 

my tile. 

this plat? 

the t'ile. 

Q 

A 

Q 

A 

That was your immediate concern? 

Yes, sir. 

All right. But you relied on this 

That plus the other int'ormatit>n which 

But you did rely on this? 

Plus the other information that's in 

And I believe you stated you relied on 

Not entirely. Mr• Bimson. Alol'lg with 

Q Then it .You relied on this then you 

would be assuming --

A In fact, that was not the sole basis 

ot my recommendation. 

Q It' you relied on this partially and it 

was part or the viewers tollow1ng did you not aesume 

that you could not get to the water since this legend 
i-··-··------- ··--· --· - . -· ·---·-----~ 
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23 
on here indicates that this section or Ocean Avenue, 

24 

the hundred f'oot sttt1p, was closed? 
2!1 

(11J 
2 please? 
s 

A 

A 

Mr. Bimson, also in my file there is a deed-­

Would youb;-r$spons1 ve to my questions, l. 

Well, I am trying to explain to you you 
4 could not have aocese to the water 1t the oth~r areas 

·
11 under private ownership anyway. whether that po~tion is 
6 closed or not. · I mean this is 'something ·tor the Court 
7 to decide. 
8 Q Let me ask you this: If that legend 
9 wasn't on there indicating that section or tne street 

10 d was close , Ocean Avenue, one hundred foot, would your 
11 recommendation have:bei!th<bz:aalrte .. 11" you thought you could 

12 reach the water by going thro~gh Jade Street? 
13 

A Not with all or the records in the 
14 Court's office which indicates 1 t , is not •. 
18 

Q Without.<the records? If you Just 
16 relied on this? 
17 

A I didn't rely on that. 
16 

Q If' the people in this area could have 
19 

gotten through to the water from Page Avenue out to 
20 

Chesapeake Bay indicated on here, would you have still as 
21 

recommended the street be closed -- yes or no --·then 
22 

just eXplain it if you like•· · 
23 

Mr. B1mson, 1et me explain·' 1 t this way. A 
24 

The plat which conveyed out to here, the beach area to 
~---- ·- - --- ·- - - ------- - ... '. - -------- -----··-···--·- . - ----- ----------~ 
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2

1private individuals, I th1nkt:1t. ia ~~tablished the fa-~t the 

c1•1r beach 1~ that area 1a Wider pr1;.ate ownerahip. -· - - -

I 

2 

3 

4 

II 

8 

7 

a 

9 

10 

t1 

12 

13 

14 

111 

18 

17 

18 

19 

I 

I **-* 
THE COURT: Let me ask counse1 a 

question. Was there -- I assume ·there was no 

formal - beg your pardon - there haa been no 

tormal acceptance by the City Counoll or the 

old Board or Supervisors ot this street. Is 

that correct? 

MR. BIMSON: There has now. 

THE COURT: By resolution and so torth. 

MR. BIMSON: There has now. 

THE COURT: Well, was that as or the time 

or tiling of this suit? 

MR. BIMSON: No, sir. 

MR. PRINCE: I don't even concede that 

last s~at,ement. because I don't know that .to be 

true. 

THE COURT: That may change the 

completion or things. When was that done? 

MR. BIMSONt • Approximately two weeks 

ago.· 

**-* .. 
l ____ · -'---·---·-- . ----·--··-·----·--·-- -·---- -·-----· ···--· . 
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I 

[~oJ :ROB_ERT M. FANNEY; called as a witneae on behalf 
16 ot the plaint1rr, having been r1rat duly sworn, wa.-
17 . . 

e~amined. and testitied as tollowst 
18 

IS 

20 

21 

22 

23 

' I 
I 
I. 

9~ MR. PRINCE: 
; 

I 

A 

Dl'.'.RECT EXAMINATION 

Would you state your name! 
.. ·.: 

Robert M. Fanney. 

And Mr.·:Panney, what is your re1at1onsh1i> 
24 

Q 
28 . 

td ocean Island Inri1 Incorporated? 

I 

.. 
I 
I 
I 

------"--------·-···· - -~----- ----~ -··. --- ·-·· --~-- ···-··· -------- ---·--- -..---·--- . ·-. ·•. __ _,_ - -·-·· ---------------~-
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R. M. Fanney - Direct 

A With two brothers I own it. 
2 Q And are you an officer or the company? 
3 A President. 
.. Q Mr • Panney, can you tell us the history 
8 or your ownership whether in your individual name or 

e any other corporate.name of· property in the vea.ot 
7 

Jade Street? I just want to~know how long have you had 

a any property interest down there? 
9 

A I began looking at this property in 
10 1965 and bouiht it in 1967. 
11 

Q All right. Do you own any other 
12 

property? or course, there has been reference to a motel 
13 

wh1ch is situated to the west or this area. Do you own . 

"" that motel? 

81 

I !5 
A Yes, I own lots 1, 21 3, 4, 5, 6, 7 and 8; 

16 

I own on the ~ater side. In addition I own I think it's 
17 ' 

nine lots between Page Avenue and the Shore Drive side. 
18 

19 

20 

21 

22 

When did you first acquire any 

ownership down there? 

A 

Q 

A 

Signed a contract in August, 1967. 

And when was your motel constructed? 

I think we got our first -• well, we 
23 ' 

began renovating the older units that were on a portion 
24 

2!5 

or the property in 1968. And we obtained a building 

permit in 1969 for the five-story that is on.lots 1 and 2 

JAIME 8: BROWNING 
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R. M. Fanney.- Direct 

1 Ind across Ocean Avenue. 
2 

Q All right. Mr. Fanney, aside from 

a owning any property, how long have you been tam1i1e.r 
4 with the area? 
!I 

e 

7 

8 

9 area? 
10 

A 

Q 

A 

Q 

A . 

Well, I knew it as.a child. 

How old are you? 

' F1t'ty-s1x. 

And how long have you lived in this 

Well, I moved to the Beach in 1939, 
11 Princess Anne County. 

12 

Q Where·d1d you live before moVing to 
IS · · Princess Anne County? 
14 

115 

16 

i7 

A 

Q 

In Norfolk. 

All right. ·Now, zeroing in your 

attention to the Chesapeake Bay area, the Leaner Bridge 

area and on east and across Shore Drive, if ycu like 

82 

18 . 

can you tell us generally how long you have been ram111ar --
19 

and I mean by familiar to the point ot knowing the 
20 

ground -- or walking the area? How many years? 
21 

A Well, it would be close to torty years. 
22 

!n the early •4o•s. r~was -- my parents -- we picnicked 
23 

in the area and then in the t:34 • s, • 35 's, were friends 

215 

Page Avenue, Bo I am very familiar with:; 1 t. 
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R. M. Pannev - D1:rect 

' kno'Wn :lt mere in detail since the type of business I am 
2 in which is the mortgage business in looking at 

a properties up and down Shore ~1ve. 
4 Q Mr. Fanney. going back into the •3o•s 
15 and now I am asking you to direct your attention to 

e the area north or Shore ·Dr:1veand fl'om the Lesn•r Bridge 
7 down a J111le you might. say. ·What was the area like in 

a the •3o•a? 
9 

A Well• between Page Avenue and what is 
10 shown on that map as Davia· Street working fl'om the 

" Leszier Bridge it was sparsely settled it at all by 

12 beach•type cottages between what would be Page Avenue 
13 b and the ay. There was no Ocean Avenue. They were 
14 all sand dunes. Between Page . Avenue and the old two-lane 
111 Shore D?t1ve 1 it was pine th1akets. It was some type of 
16 summer shacks between the Leaner Bridge on down to 
17 

where·~ ,even the; fishing pier is.now. 
18 

Q All right.• · Ar,e you able to give us 
19, any reasonable estimate ot t1h~n Page Avenue waa use~. 
20 

first used• as a public passageway? 
21 

A I drove down.it I guess 1n 1934 when 
22 

it was 1n the same condition ae 1t 1a now. very narrow 
23 

street. There were no other street.a b.ranching ott ot 1 t 
24 

except ~ight there at the Leaner Bridge as you go toward 
211 

Duck-In.i.· That's how you would approach it. 
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R. M. :Fanney - Direct 

Q Ia Duck-In at Leaner Bridget 

A Yes, right at the point. 

Q ·on the eaat·· side or the bridge? 

A Yea. 

Q So back in the •3o•s, let's say, did 

you say tha.t Page Avenue ·was M·w pi-e·tty =~muo·h··\t.tk'9., :: ". 

it was then? 

A. Yea, I don't think it's any different, 

Q All_ right. Now, keep in yo~ mind 

still in the '30's north of. Page Avenue were· an7 of the 

streets open as shown.on these plats? 

A No. 

Q Okay. From. that time until the time 

that you acquired title to the: property in question, 

was that area ever opened up, :a.s a street? 

No, sir. 

Was Davis Avenue from Page to t.he odean 

No. 

Were there any other streets t'J-om the 

bridge other than that at Duck<-In down to Davia that 

were ever opened up? 

A No, sir. 

Q All right. Now, from Page Avenue down 

to Shore Drive, Jade Street is now open; is it not? 

JAIME & BROWNING 
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2 

A 

Q 

R, M. Fanney - Direct 

Yes. 

Do you know when that area first began 
3 being used? 
4 A It was new to me and I under~tood 

a trom a neighbor whose name is Bohlander who lives at the 
8 corner or owns property on the corner of Jade Ind Pag., --

7 and it would bf: the southeast .corner ~tght there -- he 
8 tells me that when he moved down there, which I think was 
9 in the late '50'a, that he cut the path through that 

10 ultimately became Jade street between the Shore Drive and 
11 Page Avenue. And I think to some degree descrioes the 

12 irregularity ot Jade Street from the Shore Drive -- the 
13 Page Avenue, that's why 1t was. all pine thickets, What 
14 is Jade Street now between Shore Drive and Page Avenue 
1 ~ was just pine thickets. 
16 

Q ·Mr. Fanney, in 1970 when you acquired 
' 17 title to this property in dispute --

18 
A Yes. 

19 
Q Could you describe to the Court the 

20 way that that area looked t?-om Page down to the border? 
21 

A It looked basically like 1t•a reflected 
22 in these pictures pattticularly as it approached. Page 
23 

24 

.. 
Avenue between the watett and the t>aybettry• water oaks 

and the other shrub was going towards Page Avenue. It 

was a sea or sticker buttrs. If you are not familiar with 
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.R. M, .Fanne - Direct 

1 that, it's native to the beach. It is a weed that gets 

2 b'u ~•'& like a thorri and they pe:rmeated 1 t completely. 

a After we acquired the proJ)ert.Y; which is lots 1 through 61 

4 we use to send some ot the .help over to try to pick 
15 some or those sticker 7.il!ru:~r.s: out because they would 
6 flow over on our property and people would stick stuff 

., in. their feet. So it was a sea of sticker burrs<E : 

a can assure you. 

9 Q 
I 

Mr. Fanney, on the west or the disputed 
10 area, the property whiah is n~w owned by what. is it? 
11 A Lynnhaven Development. 
12 Q Anderson•.a pt-operty? 
IS A Right. 
14 Q When you ·bought this disJ)uted area 
t!S .what was the nature ot that area over there? 
16 A It was 

. . 

undeveloped but it had a path· 

'
7 that led from Page Avenue to :the beach. It had an 

16 obvious path,. a winding path on Jarvis' property. 
19 Jarvis was the owner prior to Anderson. 
ao 

Q All right. And how rar was that path 
21 from the sixty-toot strip or land that you bought? 
22 

A Well,. it started more on the west end 
23 and went a ziRzag fashion. It' was at an angle and it 
24 came out more to the east of where the present Jade 
2!1 d Street we are .talking about runs into the Ocean Avenue an 
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R. M. Fanney - Direct 

1 
~own to the bay. It was an angular path and e.tarted 

2 basically a.t the western edge or Jarvis' lot. He had 
3 a hundred root, two lots. 
4 

Q Let:'a get that straight. Jarvis' lots 
!I ' 

bounded on the west or t.he d1sputed·property. 
8. 

A Yes, two lot·s. 
7 

Q And his frontage was one hundred feet? 
8 

A I ' say one hundred feet. It might be 
9 

n1.-iety-e1ght, something like that. 
10 

Q The path that you are talking about 
II 

began on what end? 
12 

A The west end. It was.closer to the 
13 

br:idge. 
14 

Q Well, just say about here? 
1!5 

A And 1t meande~ed around like that. 
18 

It had to fit in between the"l1ttle dune and all the 
17 I 

ot'her brush growing on tha.t l.ot. 
18 

IS 

20 

21 

22 

23 

24 

2!! 

Q 

A 

Where did it exit? 

No, it didn•t go over· to there because 

it' was -- I am trying to tell you,. it was not a 

straight line. It was a meander line,. but it was closer 

to1 the Lee property• which is next to the Jarvis•. 

Irt fact• the Lee's used to u$:e~i1t and told me that 

after Anderson bought Jarvi s.f property• which he took 

all --
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115 

18 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. BIMSON: ! am going to object to 

what someone else told you. 

MR. PRINCE: You can't tell us what 

somebody else told you. 

THE WITNESS: He created a new path 

because that path wa.s cleared by the Jarvis•. 

BY MR. PRINCE: 

Q New, ~hen you bought. the disputed· 

property ·-

A Yes. 

Q Were there any sand dunes or brush or 

shrubbery or anything on Jarvis' property or did Jarvis 

have any structures on his property? 

A No. Jarvis didn't have anything on 

his piece. He never had anything. It was just a 

continuation of brush, but the brush was not as heavy 

on his property as 1t is because the sand had made, and 

wind, had made a big sand dune on what is now that 

controversial piece and particularly as it abuts to 

Page Avenue. 

Q All right. There is something I would 

like to know. Go ahead. 

A Right on the corner of that piece or 

property that WP. are calling Jade Street running from 
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R. M. Fanney .. Direct 

I Page Avenue to the water. there was this great big wate.r oak. 
2 Q Yea, I'll get to that in ·a minute. 
8 A Ok~y. 

.. Q I didn't know whether this waa something 
11 else right here. Now, after you acquired the property, 
8 Mr. Fanney, did your company receive any ·tax notices? 
7 

A ·Yes, sir. 
B 

Q And I show you Exhibit 15. Do these 
9 tax notices, real estate tax notices, cover any property 

10 other than the property that we have here in controversy? 
11 

12 Avenue. 
18 

14 

U! 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2!1 

A Part of Jade Street and pa.rt·or Ocean 

Q All right. Now, in 1971 --

MR. BIMSON: I would object to the use 

of the tax records. 

THE COURT: Why? 

MR. BIMSON: Well, I don't think it's 

relevant to this particular issue since 1971, 

and I think this dispute arose --

THE COURTt It's a tee in the prope:rty 

t6 the developer? 

MR. PRINCE: Sir? 

THE COURT: Even the plat leaves a 

fee in the property to the developer, doesn't it? 

MR. BIMSON: That's true. 
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R- M. Fanne - Direct 

I BY MR. PRINCE:. 

2 Q And what was the property assessed at 

3 1n 1971? 

4 A In 1971 it ~sassesaed for thirty-six 

15 undred dollars, land valueot,thirty-a1x hundred dollars. 

6 

7 

8 

Q 

A 

Q 

A 

What was the assessed value in 1972? 

'7 2 • 1 t waeJ t·hlrt y-six hundred dollax-s • 

And wpat~ was the assessed value in 1973? 

In 1973 it was ten thousand eight 
10 hundred d.ollars. 
11 Q All right. Mr. Fanney, has your company 

12 aid the taxes· on the property? · 

is A Yes, sir. 
14 Q Now; af'ter acquiring title to the 
111 properaty can you tell us please what you did with the 

16 property? 
17 A Well, initially we cleared the po~tJ,qn 
16 that was close to our bulkhead in the f'ront ot 1 t. 
19 

20 

Q 

A. 

Now, where was the bulkhead? 

The bulkhead · 1a oft of the beach tront 
21 and it actually begins fifty reet from the front or 
22 my building, and ! maintain that. 1.1ne. And then we 
23 cleared the back basically the length of the building 
24 and we surfaced 1 t. We tericed 1 t. . We curved it.. We 
211 

put outdoor lighting on it. , 
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R' · M ·· :Panne - Direct 1 

Q When was that done? 
2 

A Well. I would have to go by the record. 
8 

I ~on•t 

4 

Q Would you remember the year? 
15 

A Well, you teil me when I took title 
e 

to it. 
7 

Q You-took title November 12. 1970. 
8 

A Well, we did it shortly thereafter,. 
9 

Q Did you do 1t? 
10 

A I know we had it ready by _the summer 
II 

season which would be for •71. 
12 

Q All right. Now. I would like to show 
18 

you first or all looking at Plaintiff's Exh~hlt Number 18-2 --

14 this is a photograph taken F'ebruary 12, 1971. At the 
115 

time that this photograph was taken, which was about 
18 

three months after you bought.theproperty, had you 
17 

done anything to the disputed 'property itself as of the 
18 ttme that p1ct.ure was taken? 
19 

A I think we put this restraining fence 
20 

do·wn. I think we had put that down to keep the sand 
~ . ~ 

·22 

23 

24 

2!S 

from flowing over on our property, and I think that was i 

the initial thing we d:.td. 

Q All right. Now, I would show you 

photographs 19-3 and 19-4 and ask, you if these photographs 

show any or the improvements that you are-talking about 
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1 were made in preparations for the summer 1971 season? 

A Yes, the initial was the area that 
3 

is surfaced, but it was not the building. We d1dn•t --

4 the building was not the initial part of the construction. 

Q Now, the build·ing 1 s what we call the 
8 shed •. 
7 A The shed. 
B 

Q All right. Now, you say the surface, 
9 what is the surface used tor? 

10 
A 

,Q 

Parking. 

All right. Now, there is shown in 
12 

Exhibit 19-3 a fence. Can you tell us when that fence 
is 

14 

Ill 

16 

was put up there? 

A 

Q 

A 

After we bought the property.· 

What I mean.is was that --

That would have been put Up at the same 
17 

time within reason as that we surfaced. 
18 

19 

20 

21 

22 

2S 

24 

211 

Q All right. And how tar. how close to 

the water does your surfacing go? 

A Back about fifty foot from our front, 

I mean from the bulkhead.which is fifty root from our 

building roughly. We have a little curved end or it. 

It's shown on one or those surveys. 
' ! 

Q When you say fifty feet from the 

building, you are talking about --
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R. M. Fanney - Direct 

A The bulkhead 1s fifty toot in front of 
2 my building, and we maintain so that the customers 

8 won't be parking 1ri the front ot the building. We di.d 

4 not aurtace out in front ot the building. 

IS Q Here 1s 'Exhibit 14a which 1s the drawing 

e er the plat or your motel property. 
7 

8 

9 line? 

10 

It 

12 

18 

A 

Q 

R1g~t, 

Now, does-.that plat show you?- bulkhead 

(Document shown to witness tor 

examination.) 

'l'HE WITNESS: Yea, right ther ... 

14 BY MR• PRINCE: 

115 Q And it's ma~ked wooden bulkhead• 
16 A Right, 

17 Q Now, what I want to ask you now is 
18 the concrete surfacing or the macadam .·surfacing the 
19 di aputed property? 
20 A Yes, right, 
21 Q You mentioned was fifty feet trom 

22 the bulkhead in which direction? 
28 

24 

2!1 

A 

Q 

A 

Back. 

South? 

Right, 
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Q All right. So your surfacing went to 
2 w1 thin ti tty reet ot the bulkhead by stopping south of' 
8 it. 
4 A Yes. 
!I Q And that'wa.s .. done 1-n early '71? 
8 A. Yes. 
7 

Q All r1ght 1 sir. Now, when did you 

s subsequently make any othe:r ~mprovements or what other 
9 improvements did you make? 

10 
A Well, we needed what we call a storage 

11 
shed or a recreational building and a utility building 

12 . 
and we obtained a permit. 

13 

14 

l!I 

16 

17 

18 

19 

ao 

21 

22 

23 

24 

2!1 

Q All right. ·I'll show you Exhjbit 16. 

Is this the permit? 

(Document shown to witness tar 

examination.) 

THE WITNESS:. Yes. 

BY MR. PRINCE: 

Q Now, whose name is that permit 1•aued . 

in? 

A Ocean Island Inn. Shipview Point, 

excuse me. 

Q All right. Now, could you explain who 

Sh1pv1ew Point is? 
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R. M. Pannev.-·Direct 

A Yes. When we first signed the 

2 agreement to buy the property we created a corporation 

a and this is a name that came out ot a hat, Shipv1ew Point, 

4 Incorporated. After we decided to operate a motel a 

s more attractive name we thought had to be arPived at. 

e So we came up with Ocean Island Inn. To protect that 

7 name·-we were advised by counsel that we would have to 

a 1nco!'porate. So ~ean Island Inn ultimately succeeded 

9 Sh1pv1ew Point. 

10 Q All right. Now, after getting this -'!"' 

11 well• before I get to that -- you tsb:tairi-e~d this bU:11d1ng 

12 pe:rmit and now I would ltke to show you Exhibit 20. 

1a What is this a drawing ot? 

14 

l!I 

16 

17 

18 

(Document ·shown to w1 tness tor 

exam1hat1on. ) 
' 

THE,WITNESSt That's the proposed 

utility storage shed. 

19 BY MR• PRINCE t 
i 

20 All right. Can you tell me is this '1n 
21 open -- would have been an open or an enclosed shed? 

22 A Would have beem enclosed, gla11·· enclosed 

23 just as it is described there. 
24 Q Now. how much·of this did you actually 

as get done bero~e you stopped? 
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A Well, we got in all or the footings 
2 which were extensive. We got up all the steel. We got 

s up all the tt-ussea. We roughed 1 t in and just be tore . 
4 I think we were flashing wtie~ the ~,1ty ·asked· us to stop 
8 work on it. 
e Q All.right. ·Did.you receive a stop 
7 work order? 
a 

A Yel!I, sir, 

Q And when yo\l rectt,ved that stop work. order 
10 what did you do'l 
11 

12 

13 

14 

1!1 

16 

I? 

18 

19 

20 

21 

22 

23 

24 

2!1 

A Called the .attorney. 
... 

Q Did you ato1» working? 

A Yes, sir. 

Q Have you made any additions to that 

property since then? 

A No, air. 

Q Do these photographs -- let's say 

photograph 19-4, does this.sho'W' that shed? 

A 

Q 

Yes, sir. 

Is that the way it is now? 

A Yes, sir. 

Q And· this :ls oniy partially dompleted? 

A Y~s, sir. 

Q Mr. Fanney, can you tell us about how 

much money your company had invested at the time in those 
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' improvements, at the time the work order stoppage came 
2 which would be the street and the fence? 
a A Weli, we had •pproximately rirteen hundred 

" dollars in fencing, we h8.d twenty-eight hundred in our 
15 parktng, we had in the building seven thousand dollars, 

' 

e not quite six sixty-eight and some dollars in our 
7 building, and we had cu:rbing. I don't know what figure 
8 the curbing went 1n1 but we had had curbing, the parking 
9 curbing. So we ended up with eleven thousand dollars 

'
0 in the site and' this included --
11 

Q I won't bother showing you the letters, 
12 but, did you then receive letters trom the City 111struct1ng 

'
3 yo,u to remove those? 

.. 14 
A Yes, sir. 

IS 
Q All right. And I believe one letter 

18 indicated that you had to move 1t within a ce:rtain time 
17 or the City would come in and take 1 t down. · 
18 

A Yes, sir. 
19 

Q Now, I would like to get to these 
20 photographs, Mr. Fanney. We have three color photographs 
21 which were taken February .or 1971, and we have three 
22 black and white duplicates or those. And then we have 
23 

seven photographs taken 1.n 1973. I would ask you tirst 
24 to look at the three color photographs taken in 1971 and 
211 

then l'Ook at these photographs taken 1n December ot 1973 and 

I 
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R'~ M. Fanne - Direct 

, tell us it there has been any change in the aJiea relative 

2 to the sand dunes. the gitowth ot bushes and the trees. 

a or anything or that nature bl!tw.een · the time those pic~ures 
'. 

4 were takent 

A Well, tirst ones which were taken in 

8 19171 reflected a very large water oak that was growing 

7 basically · 1n the 'middle or' the'• area now called Jade 

8 Street. 

10 

II 

Q 

A 

Q 

All right. 

And thllt's l)een re~oved. 

Would you take this fountain pen and 

12 ·starting up in the sky part ot ·the pictu~e just draw an 

13 arrow. 

14 A It shows .:right here. 

115 Q. All right•, . Well do it on all or them. 

18 ou can't do it so easily. 

17 A Yes; I can,· 
18 Q All right, And do it.so you are 
19 rawing an arrow on 17-2 ,· 17 ~:i... Can you do it on l 7•S;? 
20 A All right. 
21 Q Now, wh&t kind or tree is that?. 
22 A Water oak. 

·:~ :: 
23 Q Now, in the pictures that were taken 
24 n 1973 or in 1973; December,. was that water oak.there? 
215 A No. 
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R M F 

Q What happened to that water oak? 
2 A Well, when Joe Anderson started clearing 

a Ja:rvis' lot his dol•r got over there and this piece and 
4 the water oak -- if you are familiar with them, they 

n grow close to the ground ~ the sand covered up a limb 
. . . . . 

6 and in ol'der to get the water· oak according to Joe, to 
7 get the limb, they didn't ~u1r,t.he"'>limb. They went over 

' ' 

e there and pulled the tree actually out or the street. 
9 Q Can you tell me whether or not that was 

10 dohe with youi- pe~ssiont. 

II A No, it was not. 
t2 Q Looking a.t Defendant• a Exhibit, excuse me, 
13 Pla1nt1tt• a Exhibit i9;..5, doea\·:~his picture show the 
14 general area or not where the wai;er oak was? 

"' A Yes, · right here. 
'' 

115 Q Taking again.· and drawing an arrow 
17 trom the street going upwa:rds .. Just point gene:raily, 
18 

19 

20 locating 
21 

22 

23 

24 

A 

Q 

things. 

A 

Q 

A 

Q 

It's like. thiis. 

All :right. You have drawn three arrows 

Yes, it's -- that's what it looked like. 

Is that where that water oak was? 

(Witness noddlng head attirmatively.) 

All :right. · Again looking at these 
25 color photographs, -17-3 and 17.,.1, Mr. Fanney. were there 
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2 

a 

4 

15 

6 

7 

8 

9 

10 

11 

12 

13 

115 

16 

18 

19 

20 

21 

22 

23 

24 .' 

2!5 

. . 

when you bought the property pathway·s through this 

area? 

s No, sir. 

Q Did you ever observe the generai public 

using this area? 

A No.· They ei•her went through illy 

property, which they were welc.~me to do, or the7 went 

thrOugh that path at Jarvis•;.· 

Q When you say *'My prop•rty" you mean what? 

A The motel. 

Q 

A 

And people did use that. 

We i~vited them to use it. 

Q All right. I would like to no• direct 

little difficult to handle. This is the aerial taken 

March 29, 1949. Can you identity this pictqre? Can you 

.identity the property? Do y"u recognize t!le·area? 

·A This is Lesner Brii~ge •. 

Q All right. 

A Right there. .(Indicating. ) . . 

Q This is the bridge? 

A Uh-huh. 

Q And can you pick out Shore Drive? 

A Yes, this 1s the Shore Drive. 

Q All right. Can you pick out Page Avenue? 
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R M P 

A Yep. 
2 

Do you have a pencil. I would rather 

a use pencil than mark that up. I would like to use 

' something I can erase. 
IS 

e 

7 

a 

10 

11 

12 

13 

14 

115 

16 

17 

THE COURT: Is there evidence it was 
ever in any state other than the way it was. 
shown in the 1971 pictures? 

MR·. PRINCE: · ·~t that wou~~ be . concede.d. 
. . . 

I could atop on that. 

THE COURT: Do you have any evidence 

to the contrary? 

MR. PICKRELLt Right here. These 

pictures. Those pictures go back to u,9. 

We think they show •hat they show. 

THE COURT: A path -- used for the 

public. All. ~1ght~ I am not sure it~I material.. 

18 
BY MR. PRINCE: 

19 
Q When did you -

20 
A This would be Page Avenue right het-e. 

21 

Q I'll Just put a little penc11 mark. 
22 

Is that it? 

A Yes. 
24 

Q Now, are you able -- it you're no\ just 
215 

say so - but .are you able to pick out Jade on this plat? 
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A No,'bU't I can show Kleen right there. 
2 

s 

Q 

A 

" called Kleen. 
IS Q 

8 A 

This is· K1een? 

Yes; that's K1eeri Streett. I think that's 

These plats, do they show Kleen Street? 

I know that's what it's called. This 
7 isi where Charlie's old restaurant· used to be right there. 
8 

9 

Q 

A 

What about Davis? 

Davia and I think Kleen -- maybe Kleen 

· '
0 are the same thing. 
tt Q CoU.ld you look at th1s·old plat the 

12 Court 1a now looking at? 
13 

A 

14 Kleen Street. 
115 

Q 

18 Davia. 
17 

18 

19 

20 

21 

22 

A 

old restaurant. 

Q 

A 

built over here. 

Q 

·shows Davis Street and 9th Street, no 

I think Kleen 1s the present name.or 

This is Charlie's :Restaurant right here, 

All right. This is Charlie's Restaurant. 

The old one. or course, since then he · 

I'll put a pencil circle around it. 
as Which geographic oornei- is that? 
&4 

A 
215 

corner. 

Okay. That would be the northwest 
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I 
! 

2 

3 

R · M t 

. . 

Q or what street? 

A 

Q 

Shore Drive and Kleen or Davis Street. 

All right. Now, I am going to put a 
4 

two-way arrow on that line which shows Page Avenue. Is 
11 that Page? 
8 

7 

A. 

0. 

Yes. 

Okay. All right, sir. This one is 
8 

taken October 16, 1954, Mr. Fanney, arid·it appears to 
9 

have some buildings there now. 
10 

A All right •. Let•s go back. That would 
11 be Charlie's. 

12 

13 

14 

1!5 

18 

17 

18 

19 

20 

21 

22 

23 

24 

2!l 

Q ·Restaurant? 

A Yep. 

Q All right. I'll circle it again. . Is 

it in the same location? 

A Yes. And there's the new one. This 
is the old one that we used as a t'ef'erence point.· This 

is Page Avenue. 

Q All right. I'll draw a pencil line 
on it with two arrows on Page. Can you pick out:Jade now 
on this one? 

A No Jade, but that represents the older 

buildings that were on the site when I.bought it. These 

two columns look like this was a part of' the old 

Oceanaire Motel. They were the improvements on it. 
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R. M. Fanriey - Direct 104 

Q I am going to draw an arrow starting at 

2 the water line and pointing in the general direction of 

s these buildings, two columnar looking buildings with a 

4 little one in between. 

IS A They are located on lots like 5 and 6 and 

6 6a because right next to it was Jake Lowry•s property 
. . 

7 which was 728 and these were the lots that were undeveloped, 

a 1 through 5 • 

9 Q All right. Now --
10 A If there would have been a Jade St;reet 

II it would be in this v1c1ri1ty right here. 

12 Q What is .this street here? 
13 A That must be the Jade· street.that 

14 Bohlander said he put in. 
11S 

16 

17 gives 
10 ri.ght 
19 

20 down 
21 

you 

Q 

A 

an 

here. 

Q 

through 

A 

All right. 

I can't tell you for sure, but that 

idea. See how they cut through pine thickets 

How far was it from Charlie's Restaurant 

Jade? 

Well, let me see. Let me count the 
22 lots and I can tell you if that's necessary. 
23 

Q Count them on there. 
24 

A We bought the two lots from Ed.Kellam 
25 and we owned two. That• s four. Joe Anderson was eight 
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___ B~ • ..__...M, Fanney ~ Direct 

I guess it would be about three hundred foot. 
2 

All right. can you pick out on this 
3 1~54 aerial the trees and shrubbery which-you have j)01nted 
4 out in the photographs? 
15 

A Well, it would appear to me -- I may be 
6 

wrong -- this is the private road, this is the private 

., road that Letting and Nie lrlson put in to get to the motel. 
0 

9 

A 

This is on lots 15 and 16 and 3 and 4? 

That was the private road. They were 
10 . 

part of the lots that I bought between Page Avenue., 
11 

There's no Jade Street on this. 
12 

Q What year is this? 
13 

A 1 54. That would be right because 
14 

Bo;hlander said that I think 1 t was around '64. 
15 

Q What does --
16 

A I can't guess, but 1t rnust be right 1n 
17 

here where it would appear. Right, this would be --

Q The shrubbery? 

A Yes, because this is just north or 
20 

the point where I have the arrows. 
21 

Q All right, sir. And I'll just put a 
22 

,square around a clump or trees which you say are the 
2~ I . 

1trees part Of Which is showing in these photographs. 
24 I 
25 I 

I 

A 

Q 

All right. 

All right. Let's move that .. 
... , ..... _. _____ [_~-·----·----------------------------------r----
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I . ··· ·· _.. -·- -... ------~-·--··--··· -·-···· --·-------Il..-M.. Fa n11e1. e. 01 rec t 
I ·--·----....-.:"'-"'--+---

That is the aerial taken in 1958. 
2 I 

What can you identify? 
3 

A There's Kleen Street and that's 
4 

C~arlie's. 

' I ' ., ' 
I 
! 

8 I 

I 
0 /t~ere 

' I 
10 I 

11 I 
j 

12. ,. 

13 i 

Q I'll again circle Charlie•s. 

A All right. 

Q Is it in the. same locat1on1 

A Yep. And there's the old motel right 

those two little fingers right here. 

Q The ones that --· 
A Yes, that I bought right ther~. 

Q I'll again draw an arrow down to it. 

A That's right because they added that. 
14 

llttle addition. That's right. 
1!5 ! 

l Q There has been some add1 tiona·? 

·~ I A Derring andN:icrolan added that little 
17 ! w1.ng and that• s right. 
18 I 

,, I 
Q Okay. Now, can you tell us --
A And I'll tell you something else in 

20 I 

21 

I there the two houses that are presently on my property 

1 that were bought -- and 1r there was a Jade Stre9t 1t 
22 

2~J 

I 
24 

I 2 c· 
! 

wbuld 
I 

r;o1ng 

have been a clump or trees r1ght here as it was 

down like that. They· are mine11 

Q Are they still there? 

A Yes. 
-····-----·· ··-·-··-·-· .•. J ---'---··-----·--· . 
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--,.------:--------·- ~-~---1.!...._M,. Fanney - Direct 

Q So I'll draw a square around a clump 
2 or trees and the two buildings which you say still exist. 
s A Yes, because Derring anc:i Nicholson ·o-ought 

4 those before I bought 1t. 
5 Q What are those two buildings,. used for 

e now? 

7 A 

8 I and lin one one 
9 this one. 

I have got a maintenance man living 

or the clerks that works for us lives in 

10 
Q They are residences or rooms or some 

11 1 s<;>~t? 
12 A Yes. 
13 

Q All right, sir. Okay. Uow, let's 
14 

look at the next one •. This is taken in 1964, November, 196!1. 
15 ·Let• s pick out Charlie's again 1r you cart. 
16 

A Here's Charlie's right there5 
17 

0. I'll again circle it. Ca.n those two 

rn houses --

19 

20 

21 I 
~~ i 
23 I 
24 

25 

These 

A Yen, they are right there. 

And these are the same trees? 

A Yep, and there's the old motel building. 

Q Put the square around the .. same areas. 

are on Page Street? 

A Yes, this is beginning to show you a 

lj,.ttle better perspective or the type of sand dune and 
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2 

3 

4 

5 

6 

7 

e 

9 

10 

12 

13 

14 

1!3 

16 

17 

16 

19 

20 

21 

22 

2:9 

24 

shrub• sticker b '1 r rs that were growing all in there. 

Q That's what I wanted to ask you. 

A That looks like that path I was telling 

you. See how it sort of bends like that. I think that's 

what that is. 

Q All right. Now, this light shaded area 

wh:ich is much lighter than the obvious trees, describe 

that and I'll draw an arrow down to that area. 

A Few sea oaks and basically stickerbur.rs 

wh1ch grow in a little clump and they are grassy looking 

at times and then they make the stickerburrs. ·· . .t\nd· .. · 

that's what was over there all through there. 

Q Let me draw -- would you take the pencil 

as best you can and outiine the path that you said that 

yoµ were describing earlier?· 

A This looks like it exactly right here• 

Q All.right. 

A It's just like I said. It was almost 

on this west end and it bent a little bit like that. 

Q All right. I am just going to put a 

path above that. I'll write the word path above that 

arrow you have just drawn there. 

And finally ot these aerials done 

April 25, 1971, what again -- what about Charlie's? 

A Charlie's would be right there. 
~--~-~~-·---~_,.._,.._,.._,.._..__,.._,..___.__, __ ~--.,----_,.._,.._,.._,.._,.._,.._,.._,.._,.._,.._,.._,..~----~ 

I , 

I 
I 
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R. M Fa.nne 

Q All right. I' 11 circle it. Is this 

2 your motel? 

3 A ·Yes. 

4 Q Is this the kidney shaped pool? 
!I A Yep. 

6 Q All right. I'll just draw an arrow 

7 pointing to it and I'll write the word pool to tie it in. 

a Now, what about the clump of trees? 

9 A There they are right iri there. 
10 Q Right in there? 
11 A Uh-huh. 

12 Q. Where are the two houses? 
13 A The two houses are right in here right 
14 in that section. 

1!5 Q I'll again put a pencil square around 

16 he trees and the houses. 

17 A Uh..;huh. 
16 Q And I understand your testimeny that 
19 ome of' these trees have now been removed by Joe Anderson? 
20 

21 

22 

23 

24 

23 

A Yes, uh-huh. 

All right. 

MR. PICKRELL: Are you going to get him 

to identify Jade Street on this? 

THE COURT: Well, he has by the clump 

or trees. 
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R. M. Fanne - Direct 

MR. PICKRELL: Well; I mean,coming in. 
2 

a BY MR. PRINCE:. 

4 Q Okay. This is Jade here? Okay? 

e Is that correct? 

6 A I can't see that .clearly, but it 
7 probably could be. This is mine right here •. I think 

s it's right there. 

9 Q Okay., 
10 A I think it's right in here. 
11 Q I'll draw an arrow starting out.in the 

12 w•ter right on through the clump or trees. 
13 A Yes. I think that is it. 
14 Q Pointing there to Jade and I will 
15 write Jade. It 's difficult to be found. All right. 
18 Mr. Panney 11 after you built it, after 
17 you hard surfaced ·the part of the property for your 
16 use with your motel; that is hard surfaced part of' the 
19 property that's in controversy, can you tell us whether 
20 or not you ever received any directions from the City 
21 concerning that? Were you ever told to do ·anything· about 
22 that? 
23 A About what now? 
24 Q The hard surface. You said that in 
25 1971, early '71, you surfaced part of this area. 
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2 

3 

4 

II 

e 

7 

8 

9 

10 

11 

12 

13 

14 

15 

17 

18 

19 

20 

21 

22 

23 

24 

2l5 

A Yes. 

Q Were you ever asked to remove that? 

A No. 

Q Okay. Now, there has been mention or 
a street closing. Can you tell us about it? What did 

you do about street closing? 

A On the advise of' counsel we took title 

to the property. · 

Q May I ask who that counsel was? 

A Ralph Katherman and Billy Worthington. 

Q 

A 

All ri-ght .• 

The title policy that we received when 

we received title to the property when we took title 

to the property we got an owner's policy and it said 

a possible right in the first one hundred seventy-five 

for Ocean Avenue and !t had the possible.right of the 

public in that sixty by one hundred s~venty-f1~e piece. 

So we wanted to remove that particular item from the 

title, and we made an application. 

MR. PICKRELL: Your Honor, I would 

object to anything he did to remove it. The 

fact that he had notice of a possible title 

defect is admissible, but what he did to 

remove it is -- I mean to this point 
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2 

3 

4 

R. M. Fanney -. Direct 

MR •. PRINCE: That's all right. !•li 

leave it to them on cross-examination. 

THE COURT: I.assume that's why he is 

here today. 

.· 112 

6 

MR. PICKRELLi I mean other than bringing 

the suit. 
7, 

THE COURT: I think it might be •. 
6 

9 
BY MR. PRINCE: 

10 

11 

Q 

A 

Go ahead then. 

We went to -- we made an application and 
12 

went through the normal procedures where 1 t has to go 
13 

before the Planning Commission and then subsequently to 
14 

the Council for the Counc:ti to either approve it or 

~ 5 · deny it. And Council actually denied it. 
16 

17 

16 

Q 

A 

Now, what did you do after. that? 

Well, after that -- well, on the advice 

of counsel, not the City Council but of our attorneys; 
19 

we were assured that we had good title to the property 
20 , 

from Page Avenue to the water irrespective or the 
21 

indication iri the title policy or the possible right in 
22 

this first one hundred eeventy•f1ve feet.. So we were 
23 

told we could use it which we intended to do. 
24 

25 

Q ·What I meant was about any other street 

applications. Did you, after the City Council you say would 
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R. M. Fanney - Direct 

1 not pass upon your application, did you do anything else 

2 in regard to closing the street? 

3 A Yes. We were advised, and I don't know 

4 exactly in what manner, that we possibly had errorred 

is in the way that the application had been made in that 

e we should have incc;>rporated in our closure application 

7 no,t only the one hundred seventy-ti ve feet but also 

8 the one hundred feet of' Ocean Avenue· that Jade Street 

s abutted to. so we niade an applicat1ori in that ·manner 

10 and --
11 Q How far did that go? 

12 A I think that went through the Planning 
13 Commission which approved it and, but it did not - we 
14 did not send it to Council; did· not go to Council. 
1!5 Q That would be .withdrawn? 
16 A Yes. 
17 Q And finally, .Mr. Fanney, I'll ask you 
16 can you tell us the character, or the neighborhood at 
19 the present time? I don*t mean the character or the 
20 people, the character of' the neighborhood. 
21 A It's some very nice people down there. 

22 The neighborhood is obv1ouslybecom1ng commericialized 
23 in the sense that it's being developed with high rises. 
24 The. original improvements, a great deal or them, remain, 

u wh.i1ch a?"e in some degree. beach type home is. 
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1 great deal or the.land, remains undeveloped. 
2 Q All right. From the beginning down 

s to Davis, how many motels or lots o:r cabins or anything 
4 open to the public are there now or under construction? 

A Okay. You got Harbour Gate• which is 

e under construction which is close to Duck-In. Then you 
7 got Cape Henry. 

8 

9 

Q 

A 

What 111 ~ Gate? 

It is a h1gh;..r1se condominium type ot 
10 structure. That's right at Cherry Place. !,:think that's 
11 actually west or Cherry Place. You got Cape Henry 'l'owere, 

12 which is east or Cherry Place and most or these are on 
13 triangular, several acres of land. Then you have; I 
14 think Sam Riggs owns a. couple or cottages. And then 

is Mr •. Cheshire and then about along in there is the Beacon. 
16 whlch was relatively. new say several yea;'.'s ago. And 
17 

the Beacon owns the next hundred feet I think it is, 

23 
Q I really asked you how many commercial 

24 
places on the water· side. You mentioned Harbeur (late. 

,,4 

2!1 
A With the Beacon I am the only other one as 
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Ri M. F~nney - Direct 

' of the hour operating. 

2 

3 

4 

Q 

A 

Q 

And the Beacon. 

The Beacon. 

Operating, and there are tlow many under 
5 construction? 

6 A Two. 
7 Q Okay. All right. Just give us.a rough 
8 idea, Mr. Fanney, of the character of the improvements 
9 between Cherry and Davis on the west and east and Page 

10 and Shore Drive on the north and south. 
11 A There are a few houses, the two hous.es 

12 in the block between Davis and Jade Street -- now; no 
13 wait a minute _.:, two houses• All right, there are two 
14 houses and then there's a little complex of three, so 
15 that would be four, five, six between Davis, Kleen and 
18 Jade Street. Two of them are little cottages and one 
17 is a little complex like a garage apartment and the 
16 beach type of house. Then aoross the street which would 

115 

19 be across Jade Street or the north side would be Mrs.· Riley. 
20 Then Mrs. Caton's home and then it's vacant and then it's 
21 a gentlemen who used to be a part owner or the Beacon 

22 who has a two-story house. And then it•s about three 
23 more little houses and then you end· up in the property 
24 

owned by Cape Henry Towers. 

On the Shore brive section i~'s all 

JAIME & BROWNING 

C.ERTIF"IED SHO~THAND. REPORTERS 

COURT REPORTERS 

NORFOLK, VIRGINIA 

000086 



I 

2 

3 

4 

!I 

6 

7 

9 

10 

It 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2!5 

R. M. Fannev • Direct 

commercial. We own the only residence on the Shore Drive 

and that's on the corner of Shore Drive and Jade Street. 

And on the west side or Jade Street is a little block 

house we own on the corner there. And that's the only 

residence on Shore Drive. There are three or tour, 

several on Page Avenue on the north side or Page Avenue. 

BY MR. 

Q But the only residence on Shore Drive 

A Yes. 

MR. PRINCE: All right. Mr. Panney, 

I t~ink that's all I have to ask. 

THE COURT: Okay. Let's take a 

f'ive-min.ute recess. 

(Whereupon the trial recessed at 

3:02 p.m. and at 3:09 p.m. the trial resumed 

af'l follows:) 

THE COURT: All right, sir. 

CROSS-EXAMINATION 

PICKRELL: 

Q Mr. Fanney --
A Yes, sir. 

Q As I understand it when you bought the 

property the title policy that you received at that time 
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R. M •. Fanney ... Cross 

1 gave you notice or a. from.your standpoint, a possible 
2 claim in the public with reference to the area .that 
3 we are nott talking about, about Jade Street. 
4 A Yes, sir, sixty-eight by one hundred 
21 seventy-ti ve. 
6 Q All right. sir. Now, at that time 
7 that was prior to 1970 or about. 1970? 
6 A Yes, sir. About 1970. 
9 Q All right. And then after that you 

10 

had it drawn up for your original site plan that you have 
11 'lntroduced here, I believe Exhibit --

12 

13 

14 

15 

16 

17 

16 

19 

20 

21 

22 

23 

24 

25 

THE COURT: Are you talking about the 

plans for the shed? 

MR. PICKRELL: No, the plans that show 

his motel with the swimming pool. 

THE COURT: I don't think we have that. 

MR. PRINCE: What was that, Your Honor? 

THE COURT: Site plan for the motel. 

MR. PRINCE: Now, not the site plan. 

It is a physical survey showing the motel. 

It's Exhibit 14, I·believe. 

BY MR. PICKRELL: 

Q 

in 1970. 

Now, th1.s was o:rtiginally prepared 
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R. M. Fanney - Cross 

A The date, yes• 
2 Q Originally prepared in 1970 and I am 
3 referring to Exhibit 14a. Now, after 1970 you started 
4 

to construct the property that you have talked about 
8 as the shed • · 
e 

A Yes. 
7 

Q Now, when was that constructed? 
8 

A Approximately? 
9 

Q Yes. 
10 

A If I could get that building permit 
11 again I could te 11 you. 

12 

13 

14 

1!5 

16 

17 

18 

19 

20 

21 

22 

23 

. 24 

2!5 

(Document shown to witness ror 

examination.) 

THE WITNESS: We got the building 

permit in October. That would be right 

October, 1971, and we probably started within 

a week or two right arter that. 

BY MR. PICKRELL: 

Q All right, sir. Then when this plat 

was. originally prepared -- and I am talking about 14, 

the area over here which says building -- would not have 

been on the original 1970 plat? 

A No, sir, but I tell you -- this is not 

a real good way •. I asked Wilfred Large to put all or my 
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R. M. Fanney - Cross 

1 property in one. 

2 Q I understand. 

3 MR. PICKRELL: Your Honor; he's 
4 testifying that this building was not on the 
15 original 1970 plat. 
e MR. PRINCE: I concede that and it 
7 was never +ntended to. 
e MR. PICKRELL: I understand. I am 
9 just trying to make a point not that point, 

10 but another point. 
II 

12 BY MR. PICKRELL: 

13 Q Now;. your plat shows.that it was 
14 revised in June, 1970, and rev1aed November, '71. 
15 So the last revision, what was shown -- th1s building? 
16 A Yes, sir. 
17 Q Al.l right. Now, when the plat was 
18 drawn originally in 1970 this area here which you all 
19 show on here sixty feet that. runs out to the bay is 
20 the Jade Street area that is in question today; is it 
21 not?· 

22 A Yes• I got a regular -- Wilfred gave .· 
23 me a regular survey or this piece. 
24 Q I understand, but on the site plan 
25 that you all prepared originally you showed this as a 
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2 

3 

4 

6 

7 

6 

9 

10 

II 

12 

13 

14 

1!5 

R. M. Fanney - Cross _ 

sixty toot area designated in lines 1n~which you did not 

have any construction at that time. Is that correct? 

A I got ari. original survey from him that 

tnat•s right didn't show anything there when I bought 

the property. 

Q I understand, and in the plan shown 

on this 1970 site when you were showing things that 

you were going to build on there, you didn't show any 

co,nstruction in the sixty foot area, did you? 

A No, sir. I wouldn't have shown anything 

till I got the permit. That was in 1971. 

Q '71. Now, when did you make your first 

application to close n portion 6r Jade Street -- the 

first one? 

A Don't I have that here some.place. 
16 

I think it was. about 1970. .f'f7 I 
17 

16 

i9 

20 

21 

22 

23 

24 

Q All right. Now, in 1970 when_ you asked 

to close Jade Street the first time --

A Yes, sir. 

Q -· you were under the impression, were 

you not, sir, that that portio~ of Jade Street which 

intersects Ocean Avenue had previously been closed by 

the Board ot Supervisors or the· City of' Princess Anne 

County and would be shown -- and would be shown on this 

sut'vey of' Wilfred Large mdg1nal.ly dated November 10, 1971, 
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2 

3 

4 

IS 

8 

7 

8 

9 

10 

11 

12 

13 

14 

1!! 

16 

17 

18 

19 

20 

21 .. 
22. 

23 

24 

2!5 

and the latest revision January 5, '71; .is that right? 

A Now, may I ask Y0\1 what you asked me? 

Q Let me ask you again. Let me ask you 

this: This plat that you have just identified is a plat 

that you originally tiled with your first application 

to close a portion or Jade street as shown in red; right? 

A Yes. 

Q All right. 

MR. PICKRELL: We would like to offer 

it as an exhibit. 

THE COURT: You have seen it? 

MR. PRINCE: Yes, Your Honor. 

THE COVRTt Defendant's 1. 

(Marked and received in evidence by 

the Court as Defendant's Exhibit Number 1.) 

BY. MR •.. :P?CKREtL: 

Q When you made your first application 

in 1970, you were under the impression and under the 

op11nion and tor the purpose or the record w1 thout 

ad.mitting you still ti.ke the':p~sition that this portion 

of Jade Street where it intersects Ocean Avenue had 

been previously closed by the Board or Supervisors ot 

Princess Anne County. 

A Yes, my counsel told me that. 
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R. M. Fannev - Cross 

Q I see. Ir that had been closed --
2 or course, if that had been closed then you couldn't use 
3 Jade St?"eet to· get to the ocean, could you -- other 
4 people? 
15 

A No, sir. 
6 

Q All right. ·Now when you went t·o • 
7 Council with the first application you ·:then -- and it 

e was advtn-t1sed -- you then ran into the obj ect1ons 
9 

being made that thi$ area designated ag having been 
10 

closed had not been closed; isn't that correct? 
II 

A Well; no. I didn't get that information 
12 . 

direct. It came from our attol"ney and our attorney 
13 

told me that just because they were making the request 
14 

that we include Ocean Avenue in a new application had 
IS 

no ettect whatsoever on the previous decision that it 
16 

had been closed. 
17 

Q I understand• but at that time then 
10 

you came back in and made a reapplication in which you 
19 

asked for your initial portion shown in red and the 
20 

additional portion which purportedly had previously been 

22 
A Yes. sir. It was amended to that. 

23 
the matter Q All right• sire And then 

24 

came on to be heard and to get right down to the nuts 
2!! 

and bolts of it before you had City Council determine the 
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1 matter as to whether or not they were going to close 

2 that street you withdrew it. 

3 A Yes, sir. 

4 Q And then this suit resulted out or 

" that withdrawal •. 

e A Yes, s1r. 
7 MR. PRINCE: I am going to object to 
8 that because the suit, the nature of the suit 
9 was to counteract the move by the City to 

10 tear dotrln the building. 
11 

12 BY MR. PICKRELL: 

13 Q All right. Let me put it this way: 
14 Do I understand then that after making one attempt 
18 to have the.part or it closed and refused and then making 
16 an,other attempt to have it reclosed and withdrawing 1 t 

'
7 you then resorted without going through City Council 

18 or the Court, you resorted to self-help to use it, and 
19 if the City wanted to make any claim would make a claim; 

ao is that right? 
21 A Yes, sir. We had been told all along 
22 from the time that we bought this property and we 
23 rec·ei ved evidence of the title that we had good and 
24 valid title to the property and to use it in any manner 
28 that we wanted to. 
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R. M. Fanney - Cross 

Q But you knew when you started your 
2 building that there could be a possible claim against 

s your right to build on that, didn't you? 
4 A Only because I am in the type of business 
15 which is mortgage financing that it makes it difficult 
6 to borrow money it there is something that somebody 
7 can attack. And this was the problem. It could possibly 

a be attacked so we wanted it removed. 
9 Q All right. sir. But you stattted your 

10 building with the knowledge that you could be stopped 
11 or there might be an attempt to stop you? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A Yes, sir. 

MR. PRINCE: Excuse me, I object to 

that. Your Honor. The City gave him a 

building permit. I don't think he•s really 

getting very subjective now. but what --

THE COURT: I can tell you right now 

that the Court is not putting any weight to 

the ract the City gave him a building permit. 

The City has given building permits for 

somebody to build on the wrong lots. The 

burden is not on the City that he build on the 

right lot but up to the owner or the property. 

I don't think that•s a proper question. 

124 

2!1 
I think he was talking ahout the City. were you not? 
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4 

6 

7 

6 

9 

10 

11 

12 

13 

14 

IS 

16 

17 

16 

I 
I 

19 

20 

21 

22 

24 

2S 

R. M. Fanney - Cross 

MRe PICKRELL: Yes, sir~ In this type 

of case you get into the question or hardship 

and we take the position he proceeded with 

the knowledge. 

THE COURT: Now,.:.let me ask you this 

with reference to the taxes for 1971, '72 

and '73. Isn't it true that this property 

was not on the tax books prior to '71? 

THE WITNESS: I oou~d not tell you 

that, sir. 

MR. PICKRELL: We will put on evidence 

·at .. a proper titne w1 th reference to that 

unless they will stipulate it. 

THE COURT: All right. Let me as~ 
you this; Did you ever receive a tax bill 

prior to your getting this deed from Lake 

George Corporation? 

THE WITNESS: No, sir, I did .not. 

BY MR. PICKRELL: 

Q All right, sir. Now, let me ·ask you 

this: The tax bill itself with reference to the.legal 

Jade Street and part or Ocean Avenue; is that correct? 

A Ye~, $ir, I think that•s it. 
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3 

4 

l!I 

8 

7 

8 

9 

10 

II 

12 

13 

14 

I!! 

17 

18 

19 

20 

21 

22 

23 

24 

2!! 

R. M. Fannev - C!'oss 

THE COURT: I read it before. 

MR. PICK~ELL: Yes, sir. 

THE WITNESS: Yep 1 part or Jade Street 

and part of Oeean Avenue. 

BY MR. PICKRELL: 

Q All right. Now, with reference to 

your observation down in the area, am I correct from 

what you have said on direct examination that this 

property is now under substantial development pressure? 

A 

Q 

Are you speaking or the entire area? 

The whole area as shown on the -- let's . . 

say the whole area shown on the plat of Lynnhaven which 

would be Plaintiff's Exh;bit N}ll?lber 1 -- in other words; 

this whole ar~a north of Shor~ Drive to the water is 

A Between the .Lesner Bridge and the Old 

Great ~eek Road• Seaview Beach property. 

Q That's right. 

A Right. 

Q And this by development pressure we 

are talking about the use of the area by people. 

MR. PRINCE: I don't object to it. 

I object to only to the word "pressure:' I 

don't know what that means. 
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3 

4 

MR. PICKRELL: Construction development, 

increase 1n population, 1ncrea•e in use. 

THEWITNESS: Yes. s1r. 

11 
BY MR. PICKRELL: 

e 

7 

B 

9 

10 

II 

12. 

IS 

14 

13 

16 

17 

18 

19 

21 

22 

23 

24 

23 

Q All right. So over the last how many 

years has this been building up? 

A Well, the rirst permit was issued to 

Cape Henry Towers and that was about July of last year. 

So that's when it started beyond mine. 

Q 

go in? 

A 

Q 

A 

Well, actually when did .the Beacon Motel 

The Beacon went in sometime in the· •6o•s. 

'60 9 s? 

Yes, sir. 

Q And they had some expansion project 

and that's just down the street from you. 

A 

Q 

A 

Q 

They didn't have any expansion project. 

All right, sir, and you all started 

'69. 

'69. All right, sir. And then there 

has been development across Shore Drive on the other 

side by the marina down there and residential.development 

over there in the what's known as JJynnhaven Colony. Is that 
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2 

3 

the name of it? 

A 

Q 

·R M 

Nice section. 

Yes, sir, and between Cherry and 

4 Da·vis Street the only other access to the water except 

11 by across private property would be Jade Street. 

e A 

7 Q 

e A 

Now, I don't know that. 

Well,· as 'shown on the plat. 

Mr. Wyatt at the Beacon had told nie 
. . 

e there was. 

10 

11 · 

12 

13 

14 

1B 

MR. PICKRELL: I object to what 

Mr. Wyatt told him. 

THE COURT: Of your knowledge, it you 

know •. 

THE WITNESS: I don't know. 

1a BY MR. PICKRELL: 

17 Q You don't know or any·other public 

1e way to the beach. 

19 

20 

21 

22 

23 

24 

215 

THE COURT: I think he said he doesn't 

know where this is or is not --

. MR. PICKRELL: Well, at the present time. 

THE COURT: I think we· can probably .. 

all agree that the plat shows that. 

· MR. PICKRELL:· O.kay. All right~ 
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I BY MR. PICKRELL: 

2 Q Now, let me ask you this: East or 
3 Davis Street there• s a large block or land owned by the 
4 Beach Park Company • 

15 A That's the YWCA. 
8 Q How far down the beach does their 
7 property go? 

8 A ·I do not know. 
9 Q I show you Plaintiff's Exhibit --

10 this is Pla.int1ff' a Exhibit 13, aerial photograph 
11 dated April 25., '71. 

12 A Yes, sir. 
13 Q At this end by the Leaner Bridge would 
14 be Cherry Avenue; is that correct? 
!!! A Yes, sir. 
16 Q All right, sir. Now, where is Davis 
17 Street? Is this Davis Street at this point? 
18 

19 

20 

21 

22 running 
23 

24 fishing 
2!5 

A 

Q 

A 

Q 

through, 

A 

pier. 

Q 

Yep, uh-huh. 

And --

Yep, right there. 

And, all right now, this next street 

do you know what stree,t that is? 

No, but it goes down to the· pier,· 

Is that a public street? 
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A Yes, sir~ 

2 Q From basically west from;:tht:".f1ah1ng 

s pier? 

4 A Uh-huh. 

Q To Cherry the only street shown on 
6 any plat running to the ocean if it's open and that. s 

7 what the problem is would be Jade Street. 

9 

10 

II 

12 

13. 

14 

1!5 

16 

17 

16 

19 

20 

21 

22 

23 

24 

2!5 

MR. PRINCE: I object. What .Plat is it? 

MR. PICKRELL: The plats:'..here···· .Plats 

you have here, there and as shown on the 

photograph -- if he· knows of any other street 

that's in between. 
. . 

'rHE COURT: Well, the photograph shows 

no open access. 

MR. PICKRELL: Except Jade Street if 

it's a street. I qualified that, Judge. 

MR. PRINCE: What about don't the 

plats speak for themselves as to what they 

show. 

MR. PICKRELL: What I want to know is 

there anything north of Davis, west of. Davis 

Street. 

THE COURT: That's what I mentioned 

just a momen~ ago. The plat shows no access 

to a street except jade Street, Davis to Cherry. 
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3 

4 

6 

7 

8 

Iii 

10 

11 

12 

13 

14 

115 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

BY MR. 

. R. M.· Fanne:v - Cross 

It doesn't even show one at Davis. 

MR. PICKRELL: What I am trying to say -­

THE COURT: Had to go east of Davis 

Street to show that you went through the 

property which was the Beach Land property 

all the way down to the pier before you had 

any other access. Is that correct? 

MR. :PRINCE: My objection is you are 

asking whether or not there are any plats 

· referring to plats other than in here. 

MR. PICKRELL: I am asking does he know 

or any other access other than this street 1 

Jade Street, if it's opened and Cherry Street 

between this point and this point. 

THE Wl:TNESS: I don't know. 

PICKRELL: 

Q Okay. You don•t know or any. 

A No. 

Q All ~ight. You testified on direct 

examination that while you were down there that members 

or the public have used the area or Jade, the area or 
Jade Street to reach the beach. But it was your opinion 

that ,they were crossing on· your property and on Jarvis' 

property. 

JAIME & BROWNING 
CERTIF_IED SHORTHAND REPORTERS 

· COURT REPORTERS 

N.ORFOLK,. ViRGINIA 

000102 

131 



A No, I did not.say they used Jade Street. 
2 I said possible use what is designated as.Jade Street. 
3 Q I understand. That's what I say. 
4 I said in the area. of Jade Street, but members or the 

· " public Jarvis is on one side or Jade· Street,· you are 
6 on the other side or Jade Street. 
7 A That's right. 

·a Q And members 1:of' the public were passing 
9 in that particular area to re.aoh the beach. 

10 A Yes, we invited them· to go over our 
11 property and then there had been a path on Jarvis' 

12 property which people had used. 
is Q Now, with reference to the path·at 
14 Jarvis' property, you have never had the path surveyed 

'
15 to determine whether or not the path was on Jarvis t 
16 property or whether it was on Jade Street; have you? 
17 A Well, I know this that when we cleared 
18 the land which is now, Jade · Street it did not e'ffect 
19 the path. It was still on what Jarvi$' property was 
20 because we had had survey points. 
21 

Q All right. Now, you have paved a 
22 portion of· what :1.s known as Jade Street. 
23 

A Yes,. sir. 
24 

Q And you dirl not request a permit from 
25 ' the City to pave on this area nor did you show it on your 
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R. M. Fanney - Croes 

I building plans. did you? 
2. A No. s1r. because that wouid have been 
3 handled by Ames and Webb; the pavement contractor. 
4 Q I understand, but ._your plans don't 
15 show it. 
6 A Now, what plans? 
7 

Q You didn't show a paving of Jade Street 
6 on, your plans when you got your building permit. 
9 

10 

II 

12. 

13 

14 

1!5 

16 

17 

16 

19 

20 

2.1 

22 

23 

24 

2!1 

MR. PRINCE: What building permit? 

MR. PICKRELL: Any building permit when 

he paved it. When he paved it he never got 

permission from the City showing that he was 

going to pave a portion 6r Jade Street. 

MR. PRINCE: He testified that Ames . 

and Webb would have handled that. 

MR. PICKRELL: I know, but I asked him 

if they had. 

THE COURT: Do you know of your own 

knowledge whether or not any permits were 

obtained from the City? 

THE WITNESS: No• sir. It ·,was a 

regular contract. No, sir. We got a regular 

contract with Ames and Webb. 

THE COURT: Do you know if Ames and 

Webb obtained a permit on behalf of Ocean Island 
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2 

3 

4 

6 

R. M. F~nney - Cross 

Inn? 

THRWITNESS: No, sir, I don't. 

THE COURT: Does that answer your 

question, Mr. Pickrell? 

MR~ PICKRELL: Yes; sir. 

7 
BY MR. PICKRELL: 

8 
Q All right. Now, let rn~ ask you this: 

9 When yo\l did your building you · all had to do some 
10 excavation. You put pilirig down. 
ii 

A Yes, piled them. we 
12 

Q You pushed a little sand around. 

is You didn't haul any sand out or there. 
14 

A No, I tell you what we did. We 
15 established there was no bulkhead line or no bulkhead 
16 line requirement, and the beach had a rather irregular 
17 

contour. We put the bulkhead down for the entire length 
18 of the .s1 te and then when the- grades were set and a 
19 

top0 would show you that the excavation ran from about 
20 

eighteen foot to about six foot as a typical sand dune 
21 

type of thing. We took what was the surplus. We 
22 

established a grade for' the motel of 13.5. That's the 
23 

first floor. I think we.established a paving grade of 
24 i 

12.5·for the parking area abutting to the property on 

134 

25 
the Page Avenue side, and we established a bulkhead line of 
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R. M. Fanney - Cross 

1 twelve foot. So the surplus sand what we scraped off to 
2 concrete the area· that our present five-story building 
3 is on was put behind the wooden bulkhead. 
4 Q Was yo\11' paving on Jade Street; the 
15 portion that you paved on Jade Street, was that your 
8 original construction A.nd or was that after? 
7 

.A That was after we acquired the property. 
8 

Q I am talking about your -- the buildings 
9 that you just talked about ;y,our excavation. 

10 A Tha't 's a fi ve•story and that was the orie 
11 we started in 1969. 

12 
Q Did you have to do any moving of land 

13 
to pave Jade Street? It's apparently flat now. 

14 

.115 

16 

A 

Q 

A 

You mean --

Sand. 

Didn't I.just say yes, we did. Yes, 
17 

we did. Ames and Webb --
18 

Didn·•t they push it over on·the portion 
19 that you didn't pave? 
20 

21 

22 

A 

Q 

A 

No, sir. We put it still on the beach. 

Okay. 

You might be interested in why that 
23 

sand hill is still there; and I'll be happf to explain 
24 to ;you. 

135 

2!5 

Q Did you say that Page Street has been paved? 
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(13'] I be"fiev;· you said somewhere since._your earliest-. ------
2 

a 

4 

e 

7 

8 

9 

12 

13 

recollection would be sometime about 1935. 

A Yes,, it was a street there at that time, 

same narrow conoret.e pavement. 

Q All right. At what point did they 

'Pave Jade Street or Jordan street from Shore Drive bi.ck 

to where it is now? 

A 

property in 1969 

It was not .there when I bought the 

•67 •.. 

l~\. *** I 
___ I 

()lfz] DAVID M. GROCHMAL, called as a witness on behalf 

or the defendant, having been first dtily sworn; was 
14 

examined and testifiod as follows: 
111 

22 

its 

24 

211 

DIRECT EXAM!NATION 

State your ru11 name and occupation, 

David M. Grochmal. I am the real 

estate agent with the City or Virginia Beach. 

Q Mr. Grochmal, concerning the plat 

ot Lynnhaven Shores which has been introduced in evidence, 

did you at the request of the City review and find out what 
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D. M •. Grochmal .- Direct 

improvements -- I beg your pardon, not improvements 
2 . 

but what water line, sewer mains and public utilities 
3 

e~1st in this particul•~ •rea~ 
4 

6 

7 

6 

9 

10 

11 

12 

13 

14 

1!5 

16 

17 

16 

19 

20 

21 

22 

23 

24 

2!5 

A Yes. sir, I did. 

Q Shown on the plat or r~ynnhav.en Shores. · 

A Yes, sir, I did. 

Q Would you tell the Court what properties 

have been paved or do you have an exhibit with you that 

sets this forward as far as the improved streets, what 

has·been paved, the water lines that exist in there at 

the present time and the sewer.lines tha.t exist in there? 

A Yes, sir. I do. 

Q Is this the exhibit that you pt-epared 
. . ·. 

showing the water, sewer and improved streets? 

(Document shown to witness for 

examination.) 

THE WITNESS: Yes, sir, it is. 

BY MR~ BIMSON: 

Q. All right, sir. 

MR. BIMSON: I would like to introduce 

this 

the 

into evidence at this time. 
.. 

THE COURT: Defendant's 3. 

(Marked and received in evidence by 

Court as Defendant's Exhibit 
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.D. M. Grochmal - Direct 

I BY MR. BIMSON: 

2 Q Mr. Grochmal. did you also check and 

s f'ind out where VEPCO and the c ani P had placed their 
4 telephone lines? 
i5 A Yes, sir, I did. 
8 Q Is this representative of what you 
7 round out from the company? 
8 

A Yes,·eir• that 1s. 
9 Q All right, sir. 

10 
THE COURT: Defendant's 4. 

II (Marked and received 1n evidence by 

12 the Court as Defendant's Exhibit Number 4.) 
13 

14 BY MR. BIMSON: 
HI 

Q Mr. Grochmal, concerning one street 
18 there that has been testified to previously, here 
17 Cherry Place, what is the reflection or your records· 
18 concerning Cherry Place? 
19 

A According to the City highway division 
20 . 

Cherry Place is an improved street. It's paved 
21 

22 

23 

24 

approximately two hundred sixty feet in length. 

Q I see. Do you know do your records 

reflect when it.was paved o?'iginally? 

A I don't have that information 

available at the moment, no, sir. 

JAIME & BROWNING 
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D. M. Grochinal ""'Dire·t 

Q Your records reflect that these trees 
2 on this plat have been maintained by the City? 
:9 A ·Yes sir, they do. • 
4 Q From what date?. How tar do your 

a records go back? 

6 A Our records would begin at the time 
7 of the City•s merger with Princess Anne County in 1963. 

a But I would have to check· with the highway division to.· 

s verify it. 

10 Q Verify it. I see. 

11 MR. BIMSON: Answer Mr.· Prince's· 
12 questions. 

13 . 

14 CROSS-EXAMINATION 
18 

1s BY MR. PRINCE: 

i7 Q Mr. Grochmal, the exhibit showing 
" /•' 

18 improved streets, water lines arid sewer mains, there are 
19 the -- this p·la t shows existence of these various 
20 utilities as or what time? 
21 A As or two days ago. 

22 Q All right.. And the gas, electricity 
23 and c and P lines show as of the same time? 
24 A As of yesterday. 

4 

25 Q As of yesterday. Now, I know the answer to 

.JAIME Be BROWNING 

CERTIFIED SHORTHAND REPORTERS 

COURT REPtiRTERS 

.NO~FOLK, VIRGINIA 



D. M. Grochmal - . ·Cross 

i this but I want to get it straight. These lines that 
2 

you have put on here, did you put them on here? 
a 

A N?• sir. I did not put thern on there 
4 myself. 

Q Oh. Well, the lines are somewhat 
6 erratic and look to be applied freehand. Is this just 
7 ! 

an approximation of where these lines are? 
8 

A Yes, sir. I made it and the purpose 
9 

wa~ to indicate which streets had these improvements, 
10 not the exact location within the streets. 
11 

Q I see. Now 1 that• s all right. · You 
12 

al~o indicated that records showed that Cherry Street 
13 

had been improved for a distance. of .two hundred and 
14 

sixty feet. 
115 

A Approximately two hu.ndred and sixty-four 
16 

feet, yes,_ sir. 
17 

Q The exhibit which has been introduced 
18 ' 

shows the improved area in red• does it not? 
19 

A Yes, sir. 
20 

Q Now, does the two hundred and sixty feet 
21 

that is referred to begin at the northern line of 
22 

Page Avenue or at some other point? 
23 

A As I know 1t 1 it begins at the northern 

146 

Q Now, the exhibit which has been introduced, 

JAIME & BROWNING 
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D. M 

1 shaded area which is roughly contemporaneous with the 

2 length of lot 1. block 2. ! suppose. and that lot appears 

3 to be one hundred seventy""".three feet long. Can you 

4 explain the discrepancy or the difference in that length 

" and the two hundred and sixty feet you referred to? 

6 A I'll try to. The highway division 
7 has a map book of the entire City ot Virginia Beach and 

e each street is shaded freehand. to indicate in red to 

9 1n~1cate which streets are improved. The book is not 

10 accurate to the root as far as the distance of the 

u. improvements. However• the highway di vision does keep 

12 accurate records on file with information on individual 

13 ind1ex cards showing the exact distance of pavement 

14 upon a given street. The exhibit shows what was shaded 

115 in :freehand in the highway's planimetr1c book• but I 

16 have verified with the highway division that they have 
. . ' 

17 in their records approximately two hundred sixty-four 
18 feet of paving . on Cherry Place. 
19 Q These are not records that you keep 
20 yourself. 
21 A No, sir. 
22 Q All right. Are any of these records 
23 which you have introduced prepared from records ·which 
24 are kept by you or in your of'fioe or under your 
25 S'l,lpervision? 

JAIME & BROWNING 
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2 

3 

4 

15 

6 

7 

8 

9 

10 

11 

12 

13 

14 

115 

16 

17 

18 

19 

' 20 

21 

22 

2:9 

24 

2!5 

D M 

A No, sir. 

MR. PRINCE: All right. I may change 

my motion later, but l am going .to object 

to any exhibit that this witness introduced 

concerning what records may show that he has 

no control or supervision over. 

THE COURT: Mr. Grochmal I you were a.1 so 

asked if the City -- I think you were asked -­

if the City has maintained the streets as 

shown on this plat, and I believe your answer 

was yes. Is it not true that the City has 

maintained only those streets a·s are shown 

· shaded here in red? 

THE WITNESS: That's correct, yes, sir. 

THE COURT: And there's nothing in the 

City's records which reflect any improvements 

or Jade Avenue on the north side or Page. 

THE WITNESS: Not to my knowledge, no, 

sir. 

THE COURT: Thank you 1 sir. That's 

all I have. 

Any questions, gentlemen. 

MR. BIMSON: Just one, Mr. Grochmal. 

JAIME 8c BROWNING 
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D • · M. Grochmal · ... :Redirect 

REDIRECT EXAMINATION 
2 

a BY MR. BIMSON: 

4 Q Jade Street or formerly Jordan Street, 

II dOElS YOUr records indicate the entire length Of the 

e street? 

7 A I don't quit&y.nderstand. 
8 Q What area, what's the length .of pavement 
9 on Jade Street, the entire length? 

10 A I don't have that 1nforl!lat1on available 
11 at the moment. Now, the highway division does have that 

I 12 on record, but I don •t have it personally. 
13 

14 

IS· 

16 

17 

18 

19 

20 

21 

22 

23 

24 

21l 

Q I see. 

MR. BIMSON: Nothing further. 

THE COURT: You may step <\Own. 

MR. BIMSON: You can be excused. 

THE WITNESS: Well, I'll just hang around 

f"or a whil~. 

MR. BIMSON: Your Honor, there are two 

things I don't know if it is necessary to 

introduce, but the street closure on Ocean 

Avenue was done pursuant to3j..;76 .16, which 

has been repealed, and I was just going to 

provide a copy or it to the Court. 

THE COURT: Do you have a copy or that, 
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2 

s 

4 

II 

6 

7 

8 

Iii 

10 

II 

12 

IS 

14 

IB 

16 

17 

18 

20 

21 

22 

23 

24 

2S 

Mr. Prince? 

MR. PRINCE: I think I.do. If I don't 

have it here, I've got lt. The Court can 

take notice or it anyway. 

MR. BIMSON: And the next exhibit will 

be a resolution or City Council which passed 

on March 25th whereby it formally accepted all 

street.eorrered for dedication formally that 

had not been previously accepted by a formal 

acceptance or by ac:ts'ot acceptance. 

I am not quite sure whether it 1s · 

necessary, but we th1nk it's actual acceptance 

involved. 

MR. PRINCE:. I object only to_'its 

relevance, Your Honor. or course, I know the 

Court needs to get it in the record. It has 

no relevance to the case. 

THE COURT: That will be Defendant's 5. 

(Marked and ~eceived in evidence by 

the Court as Defendant's Exhibit Number 5.) 

MR. PRINCE: I might also say in case 

we need to get it in the record a little more 
' 

accurate that I don •:t think the City or any . 

partr of the litigation can take any steps 

during the course of litigation which would in 
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2 

4 

15 

6 

7 

B 

9 

10 

11 

12 

13 

effect prejudice a positi6n which existed 

prior to that time. 

THE COURT: Well, I don't know if this 

is material or not at this point, but if the 

City had a right to do 1t prior to the litigation 

I would assume they have a right to do it 

during litigation. 

MR. BIMSON: City would call to the 

stand Mrs. Caton. 

-----000-.----

MRS. MARY CATON, call~d as a witne~s on behalf 
14 of the defendant, h~,ving been first duly sworn, was 
15 examined and testified as follows: 
16 

17 DIRECT EXAMINATION 
10 

19 BY MR. BIMSON: 
20 Q State your name and address for the 
21 Co\!lrt, if you will, Mrs. Caton. 

22 A Mrs. Mary Caton. 3209 Page Avenue. 
23 Q MrR. Caton, do you own property on 
24 the plat of Lynnhaven Shores? 
25 

A _Yes, I do. 

-----··-----------t-~--------~------------:---:-----~----.---
1 

I 
JAIME & BROWNING 

CERTIFIED SHO_RTHAND REPORTERS 

COURT REPORTERS 

NORFOLK, VIRGINIA 

000116 



M. Caton - 01,..e~t: 

Q Can you tell the Court or can you 
2 identify on this plat what lots you do own? 
3 A Lots 16, 17 and is. block 4. 
4 Q Block 4. When did you purchase these 
II lo,ts, Mrs. Caton? 
6 A 1952. 
7 

Q 1952? 
6 A Yes, sir. 
9 

Q And have you been familiar with this 
10 area prior to your purchase of these lots? 
II 

12 

13 

14 

Ill 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2!1 

A Since 1932. 

Q I see. Would you describe for the 

Court concerning the use, if any, of the public in getting 

to the beach during this period from 1932 across Jade 

Street, the area in dispute here today. 

A Well, after buying the property --

it's been rental property up until 1970 most or the time. 

So the tenants that I rented to used -- it was the only 

·public way of getting to the beach through Jade Street 

and as Mr. Fanney said it was only a path over the 

sahd dune. And to my knowledge the sand dune has been 

there maybe ·since 1932. It's been the~e a long, long 

time, and or course, the trees are grown up and there 

was some shaded path that went over. I won't deny that 

it wasn't partly on Mr. Jarvis' property. or course, I 
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2 

3 

4 

!I 

8 

7 

8 

9 

II 

12 

13 

l!I 

18 

17 

18 

19 

20 

22 

23 

24 '· 

2!1 

M. Caton - Direct 

don't think anybody really dQes know who owns the lot. 

Back in those times the property down there, some or 1.t, 

was still owned by the iand ~ompany and it was used 

just most any way you wanted to go over it was all right. 

But, of course, when I bought the property I was very 

much interested to kno'W that I had access to the beach 

and rights you know to go. So the land dompany gave 

me a map and showed me that this Jade Street was there 

for me to exercise my rights to go to the beach. In case· 

went and talked with them when I bought the property 

from the individual and they gave me a map. 

Q So they held ~hat to you this was a 

means for you to get to the beach? 

A Right. 

Q To your knowledge was this means of 

you, your tenants and·yourne1ghbors an~ the public in 

general? 

A Yes, sir. 

Q From 1932 on -- well, what is your 

JAIME & BROWNING 
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M. Caton - Direct 

1 recollection? 
2 

A Well, I couldn't verify from 1932 

s because I was living where Cape Henry Towers 1s being 
4 

built now. My mother-in•law built the.first home I 
11 think in that area there. 
B Q Right. 
7 

A And I, or course, went down in there 

a and like Mr. Fanney said he did. I was up and down the 
9 

street but I didn't pay any special attention at that 
10 time to· Jade Street. 
11 

12 

Q 

A 

Uh-huh. 

I knew 1t was there, btit I had no 

IS reason at that time to use it because I 1.ived over on the 
14 bay. 
115 

Q All right. But you returned to the 
16 

1n 1952 when you actually lived Qn the site; is area 
17 that correct? 
18 

A Right. 
19 

Q Do you have actual knowledge yourself 
20 

or the public~ your neighbors, your tenants? 
21 

A Yes, everytime I rented the property 
22 

to people I would tell them and show th~m that street 
23 

211 

was there for.them to go to.the beach. Otherwise they 

Q Did they in fact use it? 
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[/Gs] A I beg your pardon. 

2 Q Did they in fact use it t~ get to the 
3 beach? 

4 A Yes. 
!5 Q I know you testified that you yourself 
e have used it. 
7 A I have. Of course, not since 1970 
e because it's been fenced off and nobody has been able 
9 to use it. 

io 
Q And you reached the beach or walked 

11 your dog took strolls through. or 
12 

A Not my dog; just a stroll. 

···*** 20 

BY MR. PICKRELL: {]st) 
21 

Q In 1970 did you become concerned about 
22 

Jade Street and if so why? 
23 

A I had been concerned about Jade Street 
24 

since 19 --the 1950's. ! got up a petition when it 
25 

1
was Princess Anne County and presented it to the plannin~ 

£!~~]' commission after this Ocean Avenue was deeded off to 

2 the property owners on the water side. There was a 

3 petition then by Mr. Daring and Mr. Brown to close the 

4 I street and I by the direction of the l~nd company,--

5 Mrs. Oreen and I r,ot up a petition, went down and had 

a 1 t si~ned • carried 1 t down before the plannin~ commission 

7 1 Princess Anne County and the planning commission then 

000120 



0 denied the petition and said that my rights would be 

9 exercieed. I· kept in touch with Mr. Darden who was· 

10 su'pervi sor. 

II 

12 

13· 

14 

10 

19 

20 

21 

22 

23 

24 

25 

Ot.oJ 

3 

4 

15 

6 

7 

e 

9 

THE COURT: When was this now? 

THE WITNF.SS: This is since the late 

'59's. 

THE COURT: Is this when they closed 

Ocean Avenue? 

THE WITNESS: Yes, when they deeded it 

orr, the portions or Ocean Avenue in front 

or the property owners rrom Jade Street --

I think 1t was all the way down to Cherry Place. 

~HE COURT: Did you attend the board 

meeting, the noard or Supervisors? 

THF. WITNESS: Well, I didn't know 

anything about it. Thie took place the 

planning commission, the petition that I got 

up for rresenting WAS at the planning commission 

after I had been told there was a notice or 

petition to close the street by the -- well, 

what you're saying Mr. Fanney has now or 

Mr. Deninr, had a motel there and the lot on 

the other side or Jade Street a Mr. Brown 

was contemplating buyin~ and they were both 

petitioning. To my knowledge that's the way 

it was, petitionin~ the County to have the 

street --
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10 

11' 

12 

13 

14 

15 

16 

17 

16 

19 

20 

21 

THE COURT: To. close the street. 

THE WITNESS: close the street. 

THE COURT: Jade Street. 

THE WI'J,'NESS: Right. 

THE COURT: . This wa.e when? 

THE WITNESS: Back in the late '50's. 

Thin should be on record. I have a duplicate 

or the petition with me. It's not a copy. 

It isn't a signed copy, but I have a duplioate 

of it which showed the map and exactly what 

the petition consisted of. 

22 BY MR. PICKRET.,TJ: 

23 Q Are these the papers you handed ue 
24 

. th1s morning? 

25 A That's r1p;ht. 

Q If you will, refer to what you are 

2 telling the Judge about. 

3 A I don't know if it mea?15 anything in 

4 Court or not. It's a duplicate that was made up by 

5 jmyself and Bra1thwaite by the direction of Miss Green , 
6 !who was with Goodrich Company. 

' I THE COURT: Is it dated~ 
s j THE WITNESS: No, but 1 t • s on record. 

' 
9 

10 

It 

It should be I would think. ! was told that 

1t was. 

THE COURT: This was back in the 

() 001° .. -. , ..• I..~ 
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12 

13 

14 

16 

!7 

10 

19 

.20 

21 

22 

23 

24 

25 

2 

3 

4 

5 

6 

7 

B 

9 

10 

11 

C:1l.Z] 

mid-fifties? 

TME WITNESS: Late fifties. 

'l'HE COURT: It was after f 54? 

THE WITNESS: I couldn't say because 

I did a lot of research to be able to --

THE COURT: no you know 1f it ever went 

to th~ Board of Supervisors in the County? 

THE WITNESS: Well, I spoke with 

Mr. Darden. He was supervisor at that time, 

and I spoke to him about every month after 

that. 

MR. PRINCE: Excuse me, Mrs. Caton. 

I believe the Court will hear this and get 

1t all on the record, hut I want to note my 

objection that Mrs. Caton is testifying a 

gre~t deal or what various people told her and 

what she understands, and so I would object 

to any of that kind or testimony~ And also 

the introduction of copies of th1nge which there 

are no signatures and no dates. 

THE COURT: I don't know if Mr. Pickrell 

i~ going through it. 

BY MR. PICKRELL: 

Q Well, I ask you is this ~ copy of the 
12 

petition that was originally 'prepared back.iri the '50's? 
13 

A Rif~ht, 1 t is, 

{ ~-. ' 
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14 

Q Artd did you prepare it? 
1!5 

A No, Myself and Braithwaite. 
16 

Q Well, did you see the original and 
17 

sir:n 1. t and helr> get it? 
16 

A Why, yes. I was the one that took 
19 

them and had them signed. 
20 

Q Is this a carbon copy except for the 
21 

sip;nature? 
22 

A I can•t say carbon copy because 
23 

Miss Braithwaite 
24 

Q Is that the same petition? 
25 

A It's exactly the same. 

Q And does this copy exi~t rrom that 
2 time? 

4 

6 

7 

6 

9 

10 

A Ye~. 

MR. PICKRF.I.J ... : All rip.;ht. Well, then 

we would ask that :tt be admitted. 

MR. PRINCE: I would object. 

THF. COURT: I will allow 1 t. It's 

admissible. Defend~nt's 6. 

(Marke~ and received in evidence by 

the Court as Defenda.nt 's Exh1 bit Number 6.) 

~~:· i?A_,,.*,;*• 
~: .. ~ ~·-

24 
BY MR. PICKRELL: 

25 
Q All right. Well now, you covered -- I asked 
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M. Caton ... Di ,..~ct 

I you about 1970 and you gave some information about 1950. 
I 

2 Did you become concerned again in 1970?' 

3 A Sir, I have been conce:rned since 1952. 
4 Q All right, but did you have any reason 

15 to take any action in 1970? 

e A Yes, because I had of c~urse been doing 

7 it off and on getting in touch with Mr. Dewey Simmons 

8 while he was councilman for the district on the same 

9 subject because I lived in Norfolk at the time. These 

10 notices had been put up. I had to depe)l'ld on somebody 

11 elae seeing them and. telling me about them. So knowing 

12 about the street I became so nervous about it that I 

13 figured the only way I could do would be to keep in 

14 touch with a councilman, and I am sure they will say I 

18 worried them to death.because I know I did. 
16 Q Well now, at any time in the '70's 
17 did you have any contact with anybody in the administration 
18 of the City of' Virginia· Beach with reference to Jade 
19 Street? 
20 

A Oh, yes. 
21 Q Did you receive a lett~r from an 

I 
22 administrator official in the City of V~rginia Beach 
23 

24 

2!5 

in that time with reference to Jade Street? 

A 

Q And I show you this. 
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(Document shown to witness for 
2 examination.) 
3 

THE WITNESS: I have other letters. 
4 

15 BY. MR. PICKRELL: 

6 
Q I undetss.t11nd. but I show you this and 

7 
ask you can you identify this? 

6 
A Yes, sir. That was sent to me by 

9 
Mr• Norman. 

10 

11 

12 

IS 

14 

l!I to Jade 
16 

17 

16 

19 

20 

21 

22 

23 

24 

2!1 

Q And the date of that is what? 

A August 13, 1970. 

Q And was that in respon1se to Jade Street? 

A Yes, sir. 

Q And would rou.read\what the references 

Street and who it's signed by? 

MR. PRINCE: Your Honor, I object to 

the reference to a letter written by someone 

else in response to this witness' inquiry 

which expresses an opinion by. someone else 

and which is only the last paragraph or a 

longer letter. And to begin ~1th I think that 
! . 

it's reasonable enough to obj~ct to it to offer 

into evidence an excerpt from somebody's 

letter ~ithout the Court or anyone else knowing 

what the letter states. 
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II 

8 

7 

B 

10 

11 

12 

13 

14 

1!5 

18 

17 

18 

19 

20 

21 

22 

23 

24 

2!5 

M. Caton - Direct 

THE COURT: I assume they have access 

to City files. The best evidence would be 

at least someone from the City who can testify 

as to the whole letter. You ;can testify if 

she --

MR. PIC~ELL: Can you give us a· 

second? Maybe we can find it. 

I looked 1n these fileis and I didn't 

find it. 

THE WITNESS: This part of the letter 

is reference to Jade Street. The other part 

or the letter was in reference to flooding 

which I have had to work on too because Ihave 

had flooding. 

MR. PICKRELL: We have no record in 

our files that we can put our hands on at this 

time with reference to the letter that the 

lady had. At this point it would the best 

evidence that we have. She testified she 

communicated with the City and I think we 

can establish evidence that the gentleman was 

in an official capacity at that time. The 

paragraph itself is complete ln and of itself 

and it deals particularly with the subject 

we have in mind. ··And the purpose or the letter is 
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4 

!I 

e 

7 

a 

10 

II 

12 

13 

14 

Ill 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

M. Caton - Direct 

that it refutes what they brought out in 

their direct examination with Mr. Mcclanan 

for what Mr. McClanah testified was brought. 

We say it's not binding on it: and by the same 
I 

token it does show at least a: difference of 

opinion as to the people in 1970. 

THE COURT: That dealt with the second 

application. 

MR. PICKRELL: Yes, si~. 

169 

~ THE COURT: When was the first application? 

MR. PICKRELL: No, this deals -­

THE COURT: Obviously we found out 

there has been three applications now. This 

lady has informed us in Princess Anne County 

in the '50's there was a first application. 

This letter is dated. This letter is dated 

August 13, 1970, and I think the record would 

show that it was at the time or the original 

application I believe. !s that right? 

MR. PICKRELL: The notice on the second 

which refers to Jade Street and Ocean Avenue 

was in 1970 so this letter would have been 

either before or at the time bf the first 

application. 

THE COURT: Mr. McClanan•s testimony only 
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2 

3 

4 

!I 

.6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

IS 

20 

21 

22 

M. Caton - Direct 

dealt with the second letter. 

MR. PICKRELL: I understand. We will 

offer it for what probative value. 

Judge. 

THE COURT: Mr. Norman1• available? 
i 

MR. PICKRELL: Never h~ard or him, 
I 

MR. PRINCE: How can r· cross-examine 

this letter fo~ one thing. · 

THE COURT: That's why I am asking. 

MR. PICKRELL: We offer it, Judge, 

THE COURT: I think th~ City Manager is 

Lynchburg at this time. I don't think it 

would be proper at this point. You can't 

cross-examine on that. 
' 

MR. 'PICKRELL: All right, sir. Note 

our exception. 

BY MR. PICKRELL: 

Q Then, of course, let me ask you thisf 

In addition to contacting the City with: reference to 

Jade Street, 

were held in 

i did you appear ·at:~the public hearings that 
I 

1970 and thereafter with r~ference to the 
' 23 1 

closing of this portion of the street? · 
24 

25 

A In the council? 

Q Yes. 
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'· 

M. Caton - Direct 

A Yes, eir. 

2 Q Did you -- all right, and of course 
3 you were in opposition. 

4 A I beg your pardon. 

15 Q You were in opposition to the closing• 
8 A Oh, yes, uh-huh. 

' 
7 Q T see. ·~· .. 

8 A I didn't speak before the Council. 

9 My husband did before he died. 

10 

II CROSS-EXAMINATION 

12 

13 BY MR. PRINCE: 

14 Mrs. Caton, your::· familiarity with this 

1e area goes back to 1932. 

.16 A Yes, sir. 

17 Q . And you first acquired ownership or. 

1a any property in 1952. 

19 A That's right, 

20 Q Now, you said that you
1

do know that 

21 when you bought the property this plat ~as exhibited to 

22 you and you knew that there was a paper.street there. 
I 

23 A Well, I knew it was a ~treet that none 
24 or the streets were paved or anything like that. There 
2

s was a street there or the land company told me for my 

JAIME 8c BROWNING 
CERTIFIED SHORTHAND RE·PORTERS 

COURT REPORTERS 

NORFOLK; VIRGINIA 

000130· 

171 



M. Caton .. Cross 

1 rights to go to the beach which would not be needed to 

2 be paved. 

3 Q TherP. was in fact no opened street for 

4 pavement, no improvement, no maintenance by the City of 

s this area, was there? 

8 A Well, at that time the, whole area was 

7 with sand hills, sand dunes and the peot:>le wanted it 
8 that way. 

9 Q So the answer 1s there was no street 
I 10 opened or maintained in this area ·then or now? 

11 A Well, no, but y~u could get through it 

12 before Mr. Fanney put a rence up. 

13 Q All right. Now, you mentioned that 

14 in 1952 when you bought your property you then used it 

115 for rental property. 

18 A Well, except for when I was down there 

17 I rented it most of the time. 

18 Q And you used this pathway that you are 
19 talking about. 

20 A Yes, sir. 
21 Q And you advised your tenants to use 

22 it. 

23 A That's right. 

24 Q And you said that you could not deny or 

215 contradict Mr. Fanney's testimony as to the location of 
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M. Caton - CrnsR 

1 that path. 

2 A Well, I knew since Mr. Fanney has taken 
I 
I 

3 the property over Mr. Jarvis has sold his property and 

4 the Lynnhaven Motel Corporation hae·gone there and has 

15 flattened down the sand dune there. I know the path was 

6 crqoked as Mr. Fanney explained, but it.didn't go to the 
• 

7 west end of Mr. Jarvis' property. I woµld say it went 
I 

8 to the east side of Mr. Jarvis' property on O\"er to 
. I 

I ! 
9 Jade Street. : In other wo.rds, 1 t went at Rn angle, 

I 

10 a very sharp :angle. 
i 

Q I 
I 

11 Now; how do you make that judgment? 
! 
i 

What 
12 ar~ you 

I 
judg1Jng?. 

I 
How are you making thF judgment that the 

13 :>a.th began on the east end of Mr. Jarvis' property rather 

14 than the west end? 

1!5 A Well, because Mrs. Riley owns the lot 

16 in front of Mr. Jarvis and the path wen~ up right in 

17 front or her property. 

16 

19 

20 

21 

22 

23 

24 

23 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

She owns --

To the side of it. 

MrR. Riley owned property? 

Corner Jade Street and Page Avenue. 

Corner of Jade and Page. 

South side. 

Is that the lot with the fence around it? 

That's right. 
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M. Caton - Cross 174 

I· Q And Mr. Jarvis' property you say was 
2 directly in front. 

3 A Well, he had two lots. One of his 

4 lots were in front of her lot. 

15 Q And the path you say began in front or 
6 Mrs. Riley's house? 
,7 A Yes, and it was to the: side of Mr. Jarvis' 

a property as iit went up from Page 

9 sa~ it was a !sharp angle 

Avenue oh over •. As I 

[ 

and went over pn Jade Street. 
I 

10 It was just al winrling in 
! 

between the trres. 
II Q I An<'l you 

12 actual -- your knowledge 

were asked by ~he p~lic the 

of the use or phis property is 
I 

13 confined to your use, the use of your tenants and the use 
14 of people who might have lived in the area; is that 
15 correct? 
16 A Well, they had no other way. 
17 Q I khow it, Mrs. Caton. That's not the 
18 question. 
19 A Yes, I had knpwledge of myself, my 
20 tenants and my neighborso 
21 

Q All right. 
22 

A I had seen them. 
23 

Q Okay. That's what I am asking you. 
24 You also said that the land in that 
25 area was undeveloped and that anyone really walked anywhere 
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1 they wanted to walk. 
2 

A Well, it wasn't known like it is today 
3 

whe owned the property and it wasn't developed as much. 
4 

For instance, when I first bought my property there wasn't 
15 

a house across the street from me. The property. was 
6 

there, and I don't remember ever going across there. 
7 

But I don't think anyone would have said anything if I 

a did. But it's people that buiJ.t up and then of course 
9 

you don't just cross over the property. 
10 

Q All right. Now, I'll ask you the 
11 . 

question again since you haven't answered. Did you not 
12 

say that through the years people walked on the north 
13 

side of Par,e Avenue anywhe~e they wanted to walk without 
14 

regard to where they w~re'walking? 
15 

16 

17 

A 

Q 

A 

No, I wouldn't say that, no. 

You did not say that earlier today? 

I said there we~e spots on Page Avenue 
10 

that were undeveloped that no one objected to I know of 
19 

20 

21 

22 

23 

24 

25 

if you crossed over. 

Q 

property? 

A 

at that time. 

Q 

A 

Anc". you don't kriow who owned that 

Well, I know who owns it now; I didn't 

And it't privately owned property now. 

To my knovrledge it is. 
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M. Caton - Cross 

Q And to whom was this petition presented? 
2 First of all, did you present this petition to anyone? 
3 

4 

A 

Q 

To the Princess Anne Plannin~ Commission. 

All right. Mow, I am talking about you 
11 personally, yourself. 

6 A After it was signed by the neighbors~ 
7 yes. 

e Q And what w~s the rorum for doing this? 
9 Did you go to someone's orr1oe? Was there a publto 

10 hearing? 
,, 

A I came down het-e. I couldn't this mnment 
12 tell you the buildinp;, but it was where the planning 
13 commission formed. I am not familiar with the year it 
14 started, but --
115 Q Did you walk to someone's office and 
16 hand them this? 
17 A Why, no. It was a meetinp: just like 
16 Council there. This was a public hearing. 'J"hat•s ?-ir:ht. 
19 

Q How, what was it that the planninp; 
20 commission wan considerj,nP'? 
21 

A They had been petitioned just like the 
22 

City was petitioned to close Jade Street. 
23 

24 

25 

Q 

A 

Q 

And who petitioned it? 

Mr. nerrlri g and Mr. Brown I was told • 

You were told. 
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2 

3 

4 

15 

6 

7 

8 

9 

10 

II 

12 

13 

14 

1!5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2!5 

A How do I know these things, I mean --

Q That's what I am trying to rind out 

how you know these things, 

THE COURT: Hearsay. What'somebody 

else tells us is not a.dmissible. ~ t' s what 

you know of your own knowledge, what you saw, 

what you observed, this type of thing. 

THE WITNESS: I thought all or this 

was on record. 

THE COURT: Wel1 1 it may be. I don't 

know. 

MR. PICKRELL: Your Honor, I would think 

she eould testiry to what she heard at a 

public hearing, what she observed there. 

THE COURT: If they used those names 

and said it was their application, I think 

she's admissible to testify to that. 

MR. PRINCE: I better respond to that, 

Your Honor. I think that hearsay relates to 

whether something is said by an individual or 

at a public hearing •. The best·· evidence or 

what happened at a public hearing would be the 

minutes of that public hearing such as we have 

had introduced.here. I would object, of course, 

because I don't know and I don't see how the 
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M. ·Caton - Cross 180 - . -··---·---···'··--------.g..._---·-

2 

3 

4 

15 

6 

7 

6 

9 

10 

11 

12 

Court could know what the planning oomm.1ss1on 

considered in 1952 because we have here 

essentially an unsigned copy of a citizen•s 

petition. 

THE COURT: The Court acQepted this on 

the basis that. this was a petition tha.t this 

lady, Mrs. Catcbn, carried around in 1952 and 

that she subsequently presented to Council. 

That's as far a~ I have accepted it and for 

that purpose only. I assumed the City would 

follow up with additional evidence if they 

so desire in thia matter. 

14 BY MR. PRINCE: 
1!5 

Q I believe that you said you did not 
16 present this to Council. 
17 

16 

19 

20 

21 

22 

A I presented it to the planning commission. 

THE COURT: Planning commission. 

Excuse me. 

THE WITNESS: Or I was told it was a 

planninp; commission .. 

23 
BY MR. PRINCE: 

24 
Q You don't know whether you presented 

25 
it to Council or pl~.nning comm{ss~.on? 

·-·-·----·--1----------·"""--······-.. ·····-··--· .. ··--- ·----.. --·-.. -··-----·------·-·-"·'·--- .. -----..:..·--- ··-------
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2 

THE COURT: Wouldn't be Council; would 

have been Board of Supervisors. 

4 BY MR. PRINCE: 

15 Q You don't know whether you presented 

e it to the Board or Supervisors or to planning commission. 
7 

6 

9 

A 

Q 

A 

I, was told it was a planning conuniss1on. 

By whom? 

It was done through Mr. Darden who 
10 was a supervisor there. I don•t know whether the 
11 planning commission and the supervisory were combine·d 

12 or whether it was --
13 

14 

15 

16 

THE COURT: tr he was supervisor he 

wouldn't have been on the planning commission. 

He would be on the :Board of Supervisors. 

17 BY MR. PRINCE: 

Q Mrs. Caton; I would like to ask you 
19 about your use of the property itself. First or all, 
20 when you would use this property to go to the beach and 
21 when you would advise your tenants to use it you are 
22 really talking about that path that· has been referred 

.23 t to, are you no ? 

24 A Well, I used the path to get over the 
25 sand dune. When you get over the sand dune, it was· all 

. ·--------,----·-.. --·· .. --·······--- ··--J-A-IM_E_Bc-.B-R_O_W_N-IN-G ---·--····--·----···--··---··--·-··-·-·---i-----
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I oez.J 
1 I beach. 

2 I 
I 

i 

3 It i 0 
I 
I 

4 !any 
I 

5 I 
! 

Q And you just walked anywhere you wanted 

walk. Once you get over the sand dune, you went in 

direction you wanted to ~o. 

A Well, sir, it was sixty root of street 
0 i there. So now I don't know, I might have walked over 

' 
I . 

7 

1the edge of somebody's property going over there. I didn't 
! 

0 

'.walk a straight line. Sixty feet is a right good space. 

'
0 lyou used 

11 !property 

12 

Q That's what I am trvin~ to ask. When 

this area you were not concerned with whose 

line went where, were you? 

A Not too much, no. 
13 l Q. And once you got over the sand dune 
14 !1r you wanted to go east you would walk east, and if 

; 
15 I you wanted to go west, you would walk west. rr you wanted 
16 

'to go to the water you would walk to the water, wouldn't 

17 you? 

16 

A Back in 1952 I might have, but I 
19 

wouldn't do 1 t today. 

12 [lt.,J Q All right. Now, I'll ask you is it 
13 your testimony that the path was in this area shown by 
14 this picture but has been cove.red up in some· way? 
13 A Well, it was covered up several times 
16 and I removed covering. 

17 Q In an area shown:? 

l<ecp ·di tri t:" ·na' ,•' ,i~·. r; • ... ..... -. ;,:s w.:: ;r,airt;u·, :>rq.)r n1argin:; a11d J?low for 
biuding. 
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i 
I 
i 19 i taken. 

' 20 I 
21 l taken, 

,, I 
23 I 

A I don't know when that picture was 

I didn't see a picture taken. 

Q I know you didn't see the picture 

but you know the area, don't you? 

A Yes,.sir. 

Q Is the path that you are referring to --
24 does this picture show the area where the path was? 

4 I BY MR. PRII~CE: 

Q 

A 

I i Q 

THE COURT: What year? 

MR. PRINCE: This is 1971. 

THE WITNESS: 1971. 

Was the path there in 1971? 

Yes, it was. 

All right. Now, although you say you 

'
1 

; cannot see the path here can you tell us from your 
' " '.recollection of the area if 

'! ~ 

12 ; 

l 
13 

14 

1 !' j line. 
i 

16 

A 

Q 

A 

Q 

A 

Q 

Started up from the left of this. 

Out of the picture? 

Yes. 

All rip;ht. 

Left and went over to very diagonal 

So you are saying that the path which 

17 I you are referring to started ,in an area which would 

'
0 

; have been 'to the left of this photograph. 
I 

19 I 
I A I would say so, yes. 

(100140 
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20 Q And went in a diagonal line towards 
21 the east and towards the hay. 

22 A That's righte 
23 

Q ·Now, certainly, Mrs. Caton, you yourself 
24 and not speaking of' anyone else, you yourself never 
2 ~ cut your way through these trees and bushes to get t6 the 

, ! beach, did you? [lft.] 

A The path was the~e. · I uried that. I , I 
3 I have been around this side here. 

j 
Q Excuse me, M~s. Caton. 

4 l 
3 i the question. 

' 
6 

11 

ti 

14 

1tl I 

I 
I 

16 IBY MR. 

I 17 

l 
10 through 

19 here? 

20 

MB. PICKRELL: Your Honor, she has 

got a ri~ht to answer. You don't have to wait 

for his cross-examination. 

THE COURT: She doesn't have to come 

out with an absolute yes.· She said yes, ! 

went around the side. 

MR. PRINCE: She doesn't do thate 

THE COURT: Let her finish the response. 

Do so and stick to it. 

PR!NCE: 

Q I will ask you have you yourself been 

that growth of trees and shrubbery that you see 

A No. 
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2 

3 

4 

!5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

2 

3 

(1trJ 

~,?,.,,~ 
"'l'""~~ 

--------·-
THE COURT: Mrs. Caton, has there 

always been some access either public or 

private to that beach out there? To your 

knowledge is there any other public access 

between Cherry Street and what is the YMCA Beach? 

THE WITNESS: No, to my knowledge. 

THE COURT: Except what? 

THE WITNESS: Except Jade Street. 

THE COURT: Jade Street. And you 

attended to your knowledge at least two hearings 

or some type regarding street closures or 

closures of Jade Street. 

THE WITNESS: More than that. 

THE COURT: More than that. Has there 

ever been any action to your knowledg~ by 

any Board of Super~isors, City Council clbsing 

any portion ot Jade Street? 

THE WITNESS: Of them closing it? 

THE COURT: Yes. 

THE WITNESS: I haven't been told it 

was ~losed. 

THE COURT: You have no way of knowing 

that has closed it. 

THE WITNESS: _That's right._ City Council 

said 1t was open. 

THE COURT: And when was the first 

hearing of some type that you would have 
- -~·-· - -··-· --- ._.J 

KPCp ;<fl ('-'"'-. ,. 'I: "' 
binding. 
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4 

!5 

6 

7 

9 

10 

II I 
12 

13 

14 

10 

----· -----
attended concerning closure of Jade Street? 

THE WITNESS: It was the late '50's. 

I couldn't give you the exact year. It was 

a.rter the Board of Supervisors deeded the 

· Ocean Avenue to the property owners on the 

--- ---

opposite side of Jade Street. That was 1954, 

I believe. 

THE COURT: Did you attend that meeting? 

THE WITNESS: No •. As I far as I know 

well, I guess possibly the property owners 

that were deeded the property did. 

CLYDE c. ABSALOM, called as a witness on behalf 

11 of the defendant, having been first duly sworn, was 

12 ex,am1ned and testified as follows: 

13 

14 DIRECT EXAMINATION 

1!5 

16 BY MR. BIMSON: 

17 Q State your full name and address ror 

10 the Court, would you please, Mr. Absalorn? 

19 A My name is Clyde c. Absalom. I live· 

20 at 2627 Broad Bay Road, Virginia Beach. 

21 Q Mr. Absalom, do you own property on 

22 the plat of Lynnhavan Shores? 

23 A Yes, sir. 

24 Q Can you tell us the numbers of the 

25 lots that you own or can you indicate it on this plat? 

000143 
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A Well, I own quite a few out there, 

2 but whatever you are talking about I own the whole 

s ehtire block that faces on Jade Stre~t. Of those flat-top 

4 buildings, it is seven homes that I rented there and 

5 the rest of them are vacant at the pres'!nt time. 

6 

7 

6 

9 

10 

11 

MR. PRINCE: You own what property now? 

THE WITNESS: J:t used to be named 

Jordan, Kleen Street. Th:!.s is Jade Street 

right here·and I own this whole entire block 

number. 

12 BY MR. BIMSON: 

13 

14 

l!S side. 

16 

17 

10 

19 some :ln 

20 

21 

22 have you 

23 

24 

25 

Q 

A 

Q 

A 

Q 

block 

A 

Q 

been 

A 

Q 

A 

Block 8? 

Block 8. and four or five over on this 

Over there block 7. 

One or two along here. 

So you own some parts in block 4, 

7 and all of block 8. 

That's exactly right. 

All right, sir. Mr. Absalom, how long 

familiar with this area? 

All my life. 

And how old are you, sir? 

I am seventy~nine. 

• --· ---·---- -·-----·-·-··-·-··•-•• .. •K•-~-,._-,,••••••'· .. --,.---,-·~-----·••..O•--n>-••<"•• .. _,.,,,_,.. __ ~-·-•O. .. _o __ ,,._. ---··--... --•·•'' 
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Q All right, sir. 

2 A B~en in Princees Anne County now the 

3 City of Virginia Beach sixty-four years. 

4 Q Mr. Absalom, in reference to the property 

e in question here today the extension of Jade Street 

a north from Pa.ge Avenue out to the beach area, would you 

7 tell the Cou1~t what uses have been made of that to your 

6 knowledge? 

9 

10 !walking 
I 

11 j since I 

12 business 

13 

14 

1!'5 

16 

A To my knowledge I have seen people 

back and forward through that Jade Street ever 

went there down on the Shore Drive and went in 

in the early thirties, 1931 or 2. 

Q 

A 

Q 

A 

You say walking back and forth across -­

Through Jade Street there. 

I see. 

And when I would rent those cottages 
17 there are seven of them wh:1.cb I rented there, I would 
16 

19 

20 

21 

. 22 

23 

24 

25 

tell the people this Jade Street goes over to the water 

for your bathing 

Q 

that i:'ented from 

A 

Q 

Mr. Absalom, did 

the plat yourself 

purposes. 

And these were your tenants, people 

you? 

Yes, sir. 

When you bought the property, 

you at the time see this plat or view 

or Lynnhaven·· Shores? 

·--····-----·.-----------"·--·· .. --··-· -·----·-""----
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1 4 ------"'1--....... -··-···--·-------- CL C. Absalom - Dir~Q.L.-·--·-·----.:..-. --···---· .. -·------

A Yeo, sir. very familiar with it. 
2 

See when I bought the rest of Cape Henry Syn~icate lots 
3 

I took the plat and went over ali of it. It consists 
4 

of about one hundred thirty-eight, which was 1900 and 
5 around 54. , 
6 i 

MR. BIMSON: Answer Mr. Prince, if 

you would~ sir. 
7 

e 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

21 

22 

23 

24 

25 

CROSS-EXAMINAT!OH 

BY MR. PRINCE: 

Q Mr. Absalom, you say since 1931 
you have seen people walking back and forth across-. 

Jade. 

A I didn't say since 1931. I said I 

went down on Shore Drive and went in business at that 

time, and I was very familiar with the stuff after 

19~4 because that's when I bought the rent of Cape Henry 

Syndicate plotted lots and this block had seven homes 

and been renting them ever since. 

Q And so·since 1954 you have seen people 

walking. 

A Oh. ~i'es. I would tell my people when 

I ~ented the place that this street goes through to the 
--.. ------~-· .,..._, ---·-··"• ----.......... ____ ,. ____ , _________ ~----~ .......... _____ , ·-"-·-·---··--- ··-·-.. ··--+----
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Ci<is] , water for your bathing purpose. 

2 Q Now, the actual part of Jade Street 

3 no~th of Page Avenue ~~s at that time and ha~ continued 
i 

4 i to be a se.nd dune. 
I 

5 ! A Well, it wasn't too high then. Sand 

0 ldrew up awful quick. I am very familiar with the way 

-, j that .sand builds up on that bay front and those cherry 
I 

H 1trees will grow up from one year to another very fast. 
9 jonee you get a little bit of shrubbery it forms a 

10 jsand hill but way back.many years ago. was the worst sand 
I 

11 i hill i;here. 
' 

"'*~*­·* .. 
10 I [l'it.] MH.S. HI'I'CHLER, caJ.lerl as a witness on behalr 

I 
I . 19 1 of th~ defendant, havinr; been first rluly sworn, wa.s 

20 etamined and testi~ied as followR: 

2° BY MR. PICKRELL: [1'/'fl 
21 Q And in your position do you have access 

22 and charge of the files with reference to the actions 

of the planning commission? 

24 A Yes, I do. -

25 Q And is tha.t file one of the planning 

commission files? LJ'fl] 
2 A Yes, it is. 

3 Q Made in the re~ular course of its 

4 business and· its records kept in the applications for 

' "'-· • -1 ~ ~ . . .... : ',). 
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I 

"' 1 plannihg matters to be before the planning commission 
l 

e i and then City Council. 

7 

l 
8 l 

I 

9 I or 
10 i 

' I 

A 

Q 

the file? 

A 

That's correct. 

Would you p;fve us the style o~ the name 

All right. The name of the file is 
l 

11 ! Ocean Island Inn, Incorporated, and it was for the 
1 . 

12 
j discontinuance, closure and abandonment of a portion of 

13 I Jade Street formerly Jordan Street. 
14 Q And what date was the file opened? 

I 
15 j On whE1.t date was the application made? 

16 i A · -On January 8th, 1971. 

i.~.:\, *·-* .. *" ( • I~· 
\ .... : 
~:-;,, . ··- --

Q All right. M~s. Hftchler, does the 
24 

file disclose that number of residents or persons filed 

i ih addition to appearing file~ o~jections to the closing 

[z.oo) 1 I of this portion of the street at· that time, written. 

2 letters? 

A 

Q 

Yes, there are some l~tters in the file. 

All right. Is this one of the1 letters? 

MR. PRINCE: Your Honor, I don't think 

that's material. Of course, I know again 

without jury the Court is going to take in all 

kind of evidence, but I would object to letters 

written by citizens to the planning commission. 

THE COURT: Well, if it's part of the 

records kept in the normal course of their 

y. ' . 
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1~ I 
I 

1.~ 

I 
14 i 

I 
15 l 

l 
16. 

i 

I 
17 I 

I 
I 

16 l 
t9 I 
20 I 
21 I 
22 

23 

2.4 

2.5 

[zo!] 
2. 

3 

4 

15 I 

! 
e i 
'1 I 
f3 ! 

l 

I 
9 I 

i 

1 () 
! 
I 
I 
j 

i 
11 I 

I 
12 I 
13 

I 
I 

I 

business I. think it's proper. 

MR. PRINCE: I just want to note 

objection. Of course~ I ~ant to look at that 

whole file. 

MR. PICKRELL: Well• we'll make the 

whole file an exhibit. 

MR. PRINCE: Why don't we look at the 

file before we continue with the examination. 

THE COURT: Sure. 

MR. PRINCE: It might take me about 

ten minutes, a lot of material here. 

THE COURT: While you gents are doing 

that. how about does anyone have copies of 

the law as it exiRtP.d 1l 't the time this plat 

put in the record? 

MR. BIMSON: The copy of the law is 

1919. 

MR. PRINCE: Code of 1932. 

was 

THE COURT: It was not amended from 1919 

to 1926 because I have a. copy or that. 

52.19;..69 of the old code. Is that correct? 

MR. BIMSON: Yes. sir. 

THE COURT: And it was not amended. 

MR. PRINCE: No. It has been amended 

since. 

THE COURT: But not prior to 1926 •· 

MR. BIMSON: No, sir. 
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14 I MP.. PICKRELL: Mrs. Hitch,ler, are you 
I 

I 
1!:i i 

I 
, ready? 

I 

16 I MR. PRINCE: I am ready, Your Honor. 

17 I 
10 !ny MR. PICKRELL: 

l9 I Q Mrs. Hi tchler, maybe we can save a l:t ttle 

20 'bit of time. You identified this Ocean Island Inn 
21 file as April 26th, 1971. At this time we would offer 

22 it and the paper in here are your initial records? 
23 

24 

25 

2 

3 

4 

A Yes, that's right. 

MR. PICKRELL: We would offer it as 

one exhibtt. 

MR. PRINCE: Your Honor, I would object 

to the introduction of this whole file for 

a number of reasons. First of all, it contains 

letters of citizens unless I am gettin~ the 

files mixed up expressing opinions of law 

stating their opinions or certain other matters, 

and I think while I assume the Court would not 

be influenced by --

•rHE COURT: Well, my understanding of· 

the exception of the hearsay rule is it doee~•t 

go to the truth of what's in it and only the 

fact that the file exists and that these letters 

were written, but not as truth in what they 

say. 

MR. PRINCE: I'll stipulate the f11e 
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19 

20 

21 

:?.Z 

23 

24 

i 

exists. 

THE COURT: The letters were written. 

MR. PRINCE: That the letters were 

written, but they are not relevant to this 

controversy. 

MR. PICKRELL: And that the position 

was taken before the City Council, disposition 

was taken before the City Council at that 

time. That's all-

MR. PRINCE: Certainly. 

1 I BY MR. PICKRELL : ['Z.oJJ 

2 I 
I 

Q Then I show you the Ocean Island Inn 

3 ! flle dated March 14th, 1972 for the discontinuance, closure 
i 

4 I and abandonment of a portion of Jade Street and a portion of 
! 

5 
1 Ocean Avenue located on the north side of Page Avenue, 
' " ; indicated withdraw 1972. ls that an official file? 

A Yes, it is. 

Q And the papers therein were .in the 

" j r,egular course of the application? 

A That's correct. 

I 
10 ! ['z.o.s] Q In the course of the planning commission's 

! 
11 j . 

!preparation for the hearing which would then be held 
12 

/w1th reference to the new applications what if {inything 

13 l is done with reference to the old applications? 
14 

j A We have a location rnap by which we 

000151 
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13 !check Qny p~evioUs applications that had been hea~d on ' . 

1e I 
ja particular location and we do check back as a matter 
! . 

,-; 

of reference. 
10 Now, can you state whether or not the 

"l1nrormat1.on you have in your old files is made availabile 
20 

j 1n the new application? 

0 

21 

22 

23 

24 

2s I 

1 I [zo'-] 
I 

2 I 
3 I 
. I 

A Yea, it is. 

MR. PICKRELL: All right. Thank you. 

THE COURT: That· will be marked 

Defendant's 9. 

(Marked aPd received in evidence by the 

Court as Defendant's Exhibit Number 9.) 

MR .. PRINCE: I have seen it. 

I guess I wait until the questions are asked. 

s jBY MR. PICKRELL: 

•J Q Mrs. Hitchler, can you identify this as 

7 ! a file of the planning commission? 
! 

Yes, 
j 

6 ! A I can. I 

I 
I 

H J Q And what is the date of' the file? 
i 

\0 I :What date was it filed? 

11 I 
I 

' . ' 

A It was filed on September 3, 1959. 

12 1. 
' . 

Q All right. Now, the application deals 

13 1 w1th a rezoning. Is that correct? 

14 A That's correct. 

15 I 
16 

1 to the rezoning have a plat filed with it? 

Q And does the application with reference 

000152. 



A Has a City plat. 

Q City plat filed with it and does the 
19 de~cr1ption refer to Jade Street as the property bordering 
20 on Jade Street? 

21 

22 

23 

24 

25 

I I 

l 
2 

3 

I 
I 

4 I 
I 

! 
t5 ' ! 

f:J I 
I 

., I 
I 

6 i 

I 
9 ! 

) 
I 

10 ! 
I 

11 i 
I 

12 

1.3 

I 
14 I 

I 

I 
15 i 

I 
' 16 I 
j 
i 

17 

I 10 

,(z.01] 

A It. refers to Jordan Street. 

Q Jorda.n Street. 

MR. PICKRELL: We would like to 

introduce this at this ti~e for the purpose 

of showing that in '59. 
THE COURT: You have seen this? 

MR. PRINCE: I have glanced through. 

I object. Again it's not relevant to the 

controversy. 

THE COURT: Is it an application for 

rezoning of the property adjoining? 

MR. PICKRELL: Yes, sir. 

THE COURT: Ocean Island Inn? 

MR. PICKRELL: It's on the other side 

of Ocean Island and the description and the 

public notice that went out and the thing 

filed refers to the area in dispute as being 

the street and running to the ocean. 

THE COURT: In dispute. 

MR. PICKRELL:. It shows Jade Street 

that's in di~pute today on that plat as rtinning 

to the ocean. 

THE COURT: Oh, I see. 
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l10 

21 

22 

24 

25 

2 

, I 
4 I 

I 
!5 ' 

I 
I 

6 I 
I 

., I 
I 

6 i 

! 

['z.o-IJ 

MR, PR!NCE: All r1ght. ! again -­

MR. PICKRELL: Which is after 1954 

foreclosure. 

THE COURT: I would allow it to be 

introduced. · Kept in the normal course of 

business. 

it is. 

case., 

MR. PRINCE: I bbject to its relevancy. 

THE COURT: I don't know how relevant 

MR. PICKRELL: Thank you, Mrs. Hitchler. 

THE COURT: Any questions, Mr •. Prince? 

MR. PRINCE: No, sir. 

THE COURT: You may.step down. 

MR. BIMSQN: That will be the City's 

***. 
24 I [-z.iz] RALPH D. KATHEm~AN, recalled as a witness on 
25 ! behalf of the plaintiff, having been first duly sworn, was 

1 examined and testlfied as follows: [z.r~J 

2 

DIRECT EXAMINATION (Rec.) 

4 

I 
5 

: BY MR .. PRINCE: 
: 

l 
a I 

' I about 
i 

Q Mr. Katherman, you testified yesterday 

your examination of the title to the property. 

A !Now, I would .like to ask you did you play any part in 

9
. !the handling of the petition for the closing of Jade 
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l~f'4] 

'
0 Street? 

11 

12 

13 

14 I 
I 

.A 

Q 

A 

Yes, sir. 

After Ocean Island Inn acquired title? 

Yes, I did. 

Q All right. . Can you tell tis what you · 
15 j first 
!6 ! 

did in that regard? 

A Well, I first advised the owner that 
17 the platting of the street con~tituted a cloud of title 
10 and that would have to be removed in some fashion. And 

I recommended that a petition he filed to close the 

20 l I street. 
21 I All right. Now, in your pet1ti6n can Q 

22 y,ou tell us what part or it or. property was described in 
23 the petition? 

24 I A The property that was described in the 
25 I petition was the property which fn my opinion conatituted 

1 !Jade Street as shown on that plat and that was the 
I 

2 !property running ba6k 175.08 feet from Page Avenue. 

3 I And a width or how many feet? 

A Sixty feet. 

Q And where did that 175 feet run to in 

~ relation to Ocean Avenue? 
I 

7 ! 
! 

20 

21 

A To the southern line of Ocean Avenue. 

["z.1sJ Q Mr. Katherman, can you tell us why 

Ocean Island Inn proceeded by petition to close this 
22 

·particular portion of the street? 
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24 

zi, 

2 I 
! 

~ ! 
! 

4 I 

I 
?l i 

i 
e ! 

7 l 

f.I 

1.2 

13 

l 
i 

14 ' I 

! 
'" ! 

l. 
I 

A YeE 1 sir. 

r11R. ·PICKRELL: Your Honor, that's a 

self-serv1nr declaraticn. H~ has alrea<ly said 

there was a cloud on the title. I think 

every1'ody understands that they want to say 

the street lsn.' t there and they want to get 

clear and free t1.tle. 

THF. COURT: It's not Ocean Island 

Inn's purpose. Do you know of your own 

knowledge why? 

THE WITNESS: Well, I recommended that 

th~ petition be filed before Council as the 

most convP.nient and practical method or 

eliminating the cloud on the title rather 

than becoming :t.n,101 ved in litigation which 

I thought would be 111ore lengthy and more 

expensive. 

~ 6 i .BY MR. PRINCE: 
I 

, 7 I 
I Q All rlp,ht. Now, Mr. Katherman, how 

10 l1ong following the first application was the second 
19 I application filed a::i best you can recall? 

2.0 I~ 
A It was approximately a year. 

21 

Q All right. Now, whP-n the eecond. 
22 ~ application was filed what property was peti t.ioned to 

be closed? 

24 Iii A Th~ property petitioned ~t that time 

2.5 \ 

1 was the 175.08 feet which it had ori~inally been ~n the 
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R. D. Katherman - Direct (Rec.) 217 
------------·---·---·-···-- ~-· ---~ ....... ,_. ___ _...;.--+---.--

1 original petition plus the property which was in the 

2 intersection of Ocean Avenue, the part they have enclosed, 

3 the additional one hundred feet. 

4 Q All right. Now, can you tell us why 
3 you added that additional one hundred f.eet to your 

e application? 

7 A Yes. At the time that the stop work 
0 order had been placed on the building that was be!ng 
9 constructed I conferred with George Hanbury who's 

10 Assistant City Manager or assistant in the City Manager's 
11 office, relative to havin~ a stop work order removed. 

12 The result of that meeting was set up and I met with 
13 Mr. Hanbury and Mr. Bimson. As a result of that meeting 
14 it was recommended that by 1ncludiftg this property that 
15 the petition might be allowed but there was some 
16 question in the City. Attorney's mind as to whether the 

\ . 

17 hundred feet in ·that intersection was properly closed 
10 by the previous proceeding. 
19 

Q Now, how far did that second petition 
20 go? Was it presented to planning commission? 
21 A Yes, it was presented to the planning 
22 commission. 
23 

Q And what did the planning commission 
24 do? 
25 

A Planning commission deferred it. 
····---- -------·--····~~--····--·-·····-·--·--------···--.. ····-·----·--·-·------.. --·--+-----

JAIME & BROWNING 

CERTIFIED SHORTHA,.,,D REPORTERS 

COURT REPORTERS 

NORFOLK, VIRGINIA 
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R. D. Katherman - Direct .. (Re~..J·-··---··~·-·---··-2_1_8 ____ _ 

Q Then what did you· all do? 

2 A As I recall it was deferred by City 

s Council and then ultimately it was withdrawn. 

4 MR. PRINCE: Thank you,. Mr. Katherman. 

15 That's all I have to ask. 

6 

7 CROSS-EXAMINATION (Rec.) 

a 

.< 9
. BY MR. PICKRELL: 

Q Mr. Kathermani your original examination 

11 in examining the record ye u realized immediately there 

12 w:as obviously a cloud on the title as to whether or 

13 n,ot Jade Street was a public street; didn't you? 

14 A I recognized it as a cioud on the title,. 

15 1 yes, sir. 

16 Q Now,. when you brought your original 

17 suit,. your original rezoning in 1970,. you were taking 

10 the position that the intersection of Jade arid Ocean 

19 Avenue had already been closed. 

20 A That's correct. 
21 Q And at that time when the matter came 

22 ·up for hearing by the public and it was the question or 
23 and for the City Council the contention was made that 
24 that area of Ocean Avenue and Jade Street hadn't been 
25 closed; isn't that right? In other words, when you ·had your 

JAIME'& BROWNING 

CERTIFIED SHORTHAND REPORTERS 

. COURT REPORTERS . 

. NORFOLK. VIRGINIA 

-·-··---·--··----·-----· .. ----·-··--·----+-----! 
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R. D. Katherman - Crass 1Rec. l----·---.. --------------

1 first zoning the position was or the people in opposition 

2 in the matter representation made to the City that the 

3 closing in 1954 never closed the area of Ocean and Jade; 
4 isn't that right? 

A Yes, some people asserted that position, 

a yes. 

7 Q That's right, and when you withdrew 

a in 1972 you withdrew before Council; didn't you.? 

9 A Yes, I did. 
10 Q And at that time weren't you advised 

11 by the Council to take the question to Court as to 

12 whether or not Ocean and Jade )lad been closed and then 

13 come back to them? 

14 A I believe some of the Councilmen may 
15 have su·ggested that. 

18 Q That's right, but did you advise your 
17 client then not to come back to Court to do that but to 
10 p;o and star.t building and use self-help? Did you 
19 advise him that or was that their own idea? 
20 A I did not advise them not to go to 
21 Court, sir. no, 
22 

Q But did you advise them to go out there 
23 and build and use self-help so to speak? 

I 

24 
A I advised them if the building permit 

25 were issued properly that it would be proper for them to 
·---··--- .................. ·----·--·-------~--- -·---·······--·--·--""·--"·••········-·~-·--··-·····-·--+-----

JAIME 8c BROWNING 

CE.RTIFIED SHORTHAND REPORTE~S 

COURT REPORTERS 

NORFO!-K, YIRGINIA 
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R. D. Katherman - Cross (Rec.) 
.... -···--------t--._.,:.~···------·---·-·~·~··· .. ··--.. ·· ..... ···~ .. ; ....... ~·--- .. ··-----------~--- ........ ~, ................... _ ,·-·····-·· .. 

j 

1 I c~ntinue with construction, yes; sir. 
' ! 

~ I Q And you realized that if the building 

3 j perm1 t was issued wrongfully it could be enj,,ined? 
' I 

" ! A I realized that the~e was a possibility ' I 
I 

s 11t could be enjoined, yes, sir. 

220 

Q A?ld your client accepted that possibility· 

11 

12 

t ~~ ! 

i 

14 I 
.,,,; i 

i 
16 1 · 

l 
i7 i 

\ 

rn ! 
i ,,, I 

'° I 
22 

2~ r 
I 

24 I 

··- ·-· ·- ..... ·-····~-··· "·--··t. ------· ·--- ·-····· ·-··- ........ . 
I~ 
' i 

l 

A Yes, sir. 

MR. PICKRELL: All right. Thank you 

very much. 

MR. PRINCE: Nothing else. 

THE COURT: You searched the title and 

records concerning this property; did you not? 

THE WITNESS: Yes, sir. 

THE COURT: In~luding t.his portion from 

the southern 1:1.ne of Jade. Street to the bay 

on that plat? 

THE WITNESS: Yes, sir. 

THE COURT: D:!.d you also review the 

Board of Supervisors' minutes? 

THE WITNESS: Yes, sir. 

THE COURT: And the application opposing 

Ocean Avenue? 

THE WITNESS: Yes, sir. 

THE COURT: And doesn'~ it specify in 

JAIME & BROWNING 

Ct:RTIFlliD SHORTHAr-.O REPOHlf:HS 

Couwr RE~ORTERS 

NORFOLK, VIRGINIA 
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I 

I ! 
I 
i 

j 
7 ! 

l 
i 

B i 

10 

i 
i 

i 
12 I 

13 l 
I 

l4 ! 
! 

10 I 
t 

19 I 
! 

20 I 
I 

21 i 

22 

24 

25 

--- ----~ ·--· __ ,, _______ ,, ______ ,,_ - ... 

I ., 

221 
.... -------. -------

the application certain lots? 

THE WITNESS: It specifies, yes, sir. 

The application as t recall was to close the 

Ocean Avenue, that portion of Ocean Avenue 

lying beyond block 2 and block 3. 

THE COURT: But it does not mention the 

street, does it? 

THE WITNESS: No, sir, it doesn't. 

THF. COURT: And the supervisors in 

closing referred back to the application, 

did they not? 

THE WITNESS: If was my recollection that 

the resolution that stated that it would be 

closed, the resolution would close it from 

Cherry Place to Davis Street. 

THE COURT: But they refer to the 

application. See petition page 230. 

THE WITNESS: May I see it? 

THE COURT: Yes. 

THE WITNESS: Yes, sir. 

THE COURT: Is it your opinion that 

in closin~ by that resolut16n, closing Ocean 

Avenue, the Board of Supervisors closed more 

than the application called for? 

THE WITNESS: Yes, sir. It was my 

.. ..... _ ------·----
JAIME & BROWNING 

CLRTIF 11:0 SHORTHAND REPOHTf. R~ 

Cqu R r REPORTERS 

NORFC:>LK, VIRGJNI~ 
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i 

3 l ' 
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4 I 
! 

5 i 
! 

I 
6 :i 

i 
i 

7 ! 
! 

B I 
9 I 

'° I 
11 I 

I 

12 

13 
I 

14 I· 
i 
I 

l5 ! 
j· 
I 

HI j: 

I 
17 I 

"' 

10 

1>J 

20 

position that it closed the.a~ount or the 

road which was stated in the resolution itself. 

THE COURT: Which exceeds the portion 

requested in the application? 

·THE WITNESS: Yes, sir .. 

*** MR. PRINCE: That we will vouch that 

this would be the testimony of M. D. Riley 

in substance as we have paraphrased it. 

I live at 3201 Page Avenue and have 

lived there approximately fifteen years. I am 

familiar with the property in controversy as 

I live directly in front of said property. 

To the question during my residence in the 

area have I ever seen people use the Jade 

Street property as access to the beach, the 

property is ovez··grown with honeysuckle and 

so forth and is for all practical purposes 

impassable. I live at my present address. 

I lived at my present address for five years 

before I was aware that the property in 

question was a paper street. The property 

has never been paved or maintained in any way 

by either Princess Anne County or the City 

of Virginia Beach. The paths to which 

Mrs. Caton arid others have referred were located 
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21 

2.2 

23 

I 

I 
I 

I 

I 

I 
I 
I 

· 1 

i 
I 
I 
I 
I 
l 
I 
I 
i 
I 
I 

I 

I 

I 
1· .. 

I 
I 

primarily on the adjac~nt propert~. My son. 

l1. n. , worked for Mr. Fanney ror several weeks 

dtir1nr.: one summer. That's just to •-
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CAPE HENRY SYNDICATE 
TO B & S 

BOOK 389 PAGE 263 

HERMAN O. SPENCER, ET UX Tax $.15 984 

THIS DEED, made this 14th day of January, 1955, 

by and between the CAPE HENRY SYNDICATE, a corporation, 

party of the first part, and Herman o. Spencer and Louise 

O. Spencer, husband and wife, of the City of Norfolk, 

Virginia, parties of the second part: 

WHEREAS, the Cape Henry Syndicate, a corporation~ 

by its deed dated September 4, 1952, and duly recorded in 

the, Clerk's Office of the Circuit Court of Princess Anne 

County, Virginia, in Deed Book 308, at page 441, did convey: 

unto the said Herman O. Spencer and Louise O. Spencer, 

husband and wife, parties of the second part, certain prope;rty 

loc~ted in Lynnhaven Magisterial District, Princess Anne 

Coupty, Virginia, being known as Lot No. One (1), in Block 

No.' Three (3), on the plat of Lynnhaven Shores, duly re-

corded in the aforesaid Clerk's Office in Map Book 7, at 

page 167, said lot taken as a whole front 54.13 feet, more 

or !less, on the southern side of Ocean Avenue, as shown on ' 

said plat, and 
i 

WHEREAS, the Board of Supervisors of Princess 

Anne County have, by a resolution duly adopted at a regula~ 

meeting of said board of Supervisors on the 27th day of 

September, 1954, closed said Ocean Avenue from the west 

side of Cherry Place to the eastern line of Davis Street, 

as shown on said plat above referred to; and 
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WHEREAS, the said Cape Henry Syndicate has, by a. 

res lution of its Board of birectors at a meeting of said 

BoaCd on the 14th day of December, in the year 1954, has 

ag+ed tci •.ell all of its right, title and interest to the 

por,ion of land lying north of Ocean Avenue and extending 

northwardly to the low-water mark of Chesapeake Bay. 

NOW, THEREFORE, THIS DEED WITNESSETH, that in 

consideration of the sum of One Hundred ($100.00) Dollars 

cash in hand paid, the receipt of which is hereby acknowledged, 

thelCape Henry Syndicate does grant and convey, with special 

war anty, unto the said Herman 0. Spencer and Louise O. 

Spehcer, husband and wife, all of its right, title and 

intbrest in that property north of said lot One (1), in 

Blobk Three (3), owned by Herman O. Spencer and Louise O. 

Spehcer, husband and wife, and lying between the easternline 
. I 

of Lot 1, lying between the western line of lot 2 and 

eas~ern line of Jordan Street, extended out to low-water 

mark of Chesapeake Bay. 

IN WITNESS WHEREOF, the said Cape Henry Syndicate 

has caused these presents to be signed in its name by its 

President and it corporate seal to be hereunto affixed and 

attbsted by its Secretary. 

Att st: /s/ Isabelle R. Grinnan 
Secretary 

CAPE HENRY SYNDICATE 

By /s/ J. T. Mor~land 
President 
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STA~E OF VIRGINIA, 

City of Norfolk, to-wit: 

I, Mary L. Butler, a Notary Public in and for th~ 

Cit;y and State aforesaid, whose commission expires 7-19-55, 

do hereby certify that J. T. Moreland and Isabelle R. 

Grinnan, President and Secretary, respectively, of the Cape' 

Henry Syndicate, whose names as such are signed to the 

foregoing writing bearing date on the 8th day of January, 

1955, have acknowledged the same before me in my City and 

Stalte aforesaid. 

Given under my hand this 20th day of January, 

1955. 

/s/ Mary L. Butler 
Notary Public 

VIR9INIA: 
I 

In the Clerk's Office of the Circuit Court of 

Princess Anne County, on the 25 day of Jan., 1955, at 10:17'. 
I 

P.M;. [sic], this Deed was received and upon the certificate: 

of acknowledgment thereto annexed, admitted to record. 

TESTE: JOHN V. FENTRESS, 
Clerk 

By /s/ Mary E. Cooper, D.C. 
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CAFE HENRY SYNDICATE 
TO {B. & S. 
JOHN A STOWELL, ET UX TAX $.30 

BOOK 611 PAGE 443 

10094 

THIS DEED, made this 10th day of October, 1955, 

by and between the CAPE HENRY SYNDICATE, a corporation, 

party of the first part, and JOHN A. STOWELL and DORIS 

cuiPEPPER STOWELL, husband and wife, of Princess Anne County, 

Virginia, parties of the second part; 

WHEREAS, the Cape Henry Syndicate, a corporation, 

by its deed dated the 13th day of October, 1954, and duly 

re~orded in the Clerk's Office of the Circuit Court of 

Princess Anne County, Virginia, in Deed Book 419 at page 

241, did convey unto the said John A. Stowell and Doris 

(!) 
tJ'I 
m 
Al 
I 

l{') 

N 
I \0 

Culpepper Stowell, husband and wife, parties of the second : ~ 
0 
0 

part, certain property located in Lynnhaven Magisterial ~ 

District, Princess Anne County, Virginia,, being known as 

Lots Twenty-two (22) and Twenty-three (23) in Block Two (2) <lJ 
(!) 
Ul 

as shown on the Corrected Plat of Block Two (2), Lynnhaven 

Shores, Princess Anne County, Virginia, duly recorded in 

the aforesaid Clerk's Office; said lots taken as a whole 

frqnt 109.07 feet, more or less, on the Southern side of 

Ocean Avenue as shown on said plat; and 

~ 
0 

·.-! 
.µ 
() 
(!) 
H 
H 
0 
CJ 

H 
0 
~ 

WHEREAS, the Board of Supervisors of Princess Anne 

County, Virginia, have, by a resolution duly adopted at a 

regular meeting of said Board of Supervisors on the 27th 

day of September, 1954, closed said Ocean Avenue from the 

west side of Cherry Place to the eastern line of Davis 

Street, as shown on said plat .above referred to, and 
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WHEREAS, the said Cape Henry Syndicate has, by a 

resolution of its Board of Directors at a meeting of said 

Bo~rd on the 14th day of December in the year 1954, agreed, 

to. sell all of its right, title and interest to the portion 

of land lying.North of Ocean Avenue and extending North-

wa~dly to the low-water mark of Chesapeake Bay. 

NOW, THEREFORE, THIS DEED WITNESSETH, that in con-

sideration of the sum of Two Hundred Dollars ($200.00) cash 

in hand paid, the receipt of which is hereby acknowledged, 

the Cape Henry Syndicate does grant and convey, with 

special warranty, unto the said John A. Stowell and Doris 

Culpepper Stowell, husband and wife, all of its right, 

title and interest in that portion of Ocean Avenue as lies: 

North of Lots Twenty-two (22) and Twenty-three (23) in 

Blbck Two (2) between the Eastern line of Lot Twenty-one 

(21) and the Western line of Jordan Street, extending out 

to the low-water mark of Chesapeake Bay. 

IN WITNESS WHEREOF, the said Cape Henry Syndicat~ 

has caused these presents to be signed in its name by its 

President and its corporate seal to be hereunto affixed and 

attested by its Secretary. 

CAPE HENRY SYNDICATE 

By /s/ J. T. Moreland 
President 

Attest: /s/ Isabelle R~ Grinnan 
Secretary 
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ST~TE OF VIRGINIA, 

Cijty of Norfolk, to-wit: 

I, Mary L. Butler, a Notary Public in and for the 

City and State aforesaid, whose conunission expires July 17; 

1959, do hereby certify that J. T. Moreland and Isabelle R. 

Gr~nnan, President and Secretary, respectively, of the Cape 

Hehry Syndicate, whose name as such are signed to the fore+ 

going writing bearing date on the 10th day of October, 195S, 

ha~e acknowledged the same before me in my City and State 

aforesaid. 

Given under my hand this 12 day of October, 1955. 

/s/ Mary L. Butler 
Notary Public 

VI~GINIA: 

In the Clerk's Office of the Circuit Court of 

Princess Anne County, on the 20 day of Nov., 1959 at 

2:00 P.M., this Deed was received and upon the certificate: 

of acknowledgment thereto annexed, admitted to record. 

TESTE: JOHN V. FENTRESS, Clerk 

By/s/ Margaret M. Hood D.C. 
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BOOK 625 PAGE 418 

JOS~PH J. LAWLER, RECEIVER 
OF CAPE HENRY SYNDICATE 

TO DEED OF CORRECTION 

EUG;ENE W. JARVIS 2235 

THIS DEED, Made this 18th day of March, 1960, 

bet~een Joseph J. Lawler, Receiver of Cape Henry Syndicate, 

a v:irginia corporation, party of the first part, and Eugene 

W. !Jarvis, party of· the second part. 

WHEREAS, By a decree entered in the Circuit 

Court of Princess Anne County on the 18th day of March, 1960, 

in the matter of the appointment of a Receiver for Cape 

Henry Syndicate, Joseph J. Lawler, who was appointed Re-

ceiver in order to correct certain errors in a deed from 

Cape Henry Syndicate to John A. Stowell and Doris Culpepper 

Stowell, dated October 10, 1955, and duly recorded in the 

Clerk's Office of the Circuit Court of Princess Anne County~ 

Virginia, in Deed Book 611, page 443, was directed to con- ' 

vey the property hereinafter set forth and described to the 

party of the second part. 

NOW, THEREFORE, THIS DEED WITNESSETH: That in 

consideration of the premises, the party of the first part 

doth grant, with Special Warranty, unto the said party of 

the second part, the following property, to-wit: 

All that certain piece or parcel of land, situate 

in the Lynnhaven Magisterial District of Princess Anne 

CO'l.lnty, Virginia, bounded on the south by the northern line;s 
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of tots Twenty-two (22) and Twenty-three (23) in Block Two 

(2) on the plat of Lynnhaven Shores, recorded in the said 

Cle~k's Office in Map Book 7, page 167; on the east by the 

eastern line of said Lot Twenty-three (23) in Block Two (2) 

on $aid plat of Lynnhaven Shores extended northward to the 

mean low water mark of Chesapeake Bay; on the west by the 

western line of said Lot Twenty-two (22) in Block Two (2) 

on said plat of Lynnhaven Shores extended northward to the 

meap low water mark of Chesapeake Bay; and on the north by 

the mean low water mark of Chesapeake Bay. 

WITNESS the following signature and seal: 

/s/ Joseph J. Lawler (SEAL) 
Receiver of Cape Henry Syndicate. 

STATE OF VIRGINIA 

COUJ~TY OF PRINCESS ANNE, to-wit: 
I 

I, Floyd Eaton Kellam, Jr., a Notary Public for 

the; county aforesaid in the State of Virginia, do certify 

thah Joseph J. Lawler, Receiver of Cape Henry Syndicate, 
i 

who~e name is signed to the writing above, bearing date on 
i 

the 18th day of March, 1960, has acknowledged the same be-

fore me in my County aforesaid. 

Given under my hand this 18th day of March, 1960;. 

My commission expires January 25, i960 1963. 

/s/ Floyd Eaton Kellam, Jr. 
Notary Public 
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VIRGINIA: 

In the Clerk's Office of the Circuit Court of 

Pri~cess Anne County, on the 18th day of March, 1960 at 

10:33 A.M., this Deed was received and upon the certificate: 
I 

of !acknowledgment thereto annexed, admitted to record. 

TESTE: JOHN V. FENTRESS, Clerk , 

By /s/ Mary E. Cooper D.C .. 
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V Il:G F~Jt~: IF 'f!T C If\CTJ IT C CffiT C·i? i-f\ IT·TCf ~T AiJN.E C OU:HY 

ON THS 18th DAV OF !·11\RCH, 1960 

In the=; rr:o ttcr of tLE: a. rpo in tr:-.0 nt of a Rece tvf:r 
for Cape Henry Syndicate, a Virginia corporation. 

#t?-f5/ ·~ /, 
I 

This matter came on this day to be h0ord upon the matters set 

forth in the potition of Fur,ene Vie Jarvjs, fLlef! horoin on February 

23, 1960, an~ uron GVidence taken in open CO'..J.l't, and v;as arguec1 by 

It appearing to the Court that care Hehry Syndicate, a corpora~ 

tirrn organ:iz·Bd ancl existj_ng undrr the laws of thB Stat-e of Virginia, 

.was vo1unta'l"i.ly di~solvea ano its charter surrendnr~d on Septemb2r \ 
; 
I 

14, 1959; that by ae~o aa t~d October 10, 19 55, aricl a uly r£c orced in: 

the Clerk's Office 0f thP Cjrcuit Court of Princess Anne County, 
; 

.Virrinin, in Dee~ Book 611, page 443, saia corporation attempted to 

convey to John .f:.. Stov·P 11 ar.c r.or is CulpeppBr Stowe 11 a parce 1 of 

· J.cina ~5.tuate in the I.ynnhaveri Jf:agisteria.l District of Princess .Anne' 

County, Vireinia, boundec on tho south by the northern lines of Lot~ 
T~anty-t~o (22) and Twenty-thres (23) in Block Two (2) en the plat 

'of I.ynnhav<!n Shor1:1s, ri::corded j_n the £aid Cler·k's Office in Map 

'.Book 7·, pafP 167; on the east by the eastf·r·n linP of se.ic3 I.ot T1•;enty-
1 
i 
! three (23) in BJ.ock Tv10 (2) on said plat of Lynnhavcn Shores extrnded 

: northw:c:rd to thd mean low wafer 11,1a1'k of Chesapeake Bay; on the V.1cst; 

by ths western line of faid Lot Twenty-two (22) in Block Two (2) on 

~aid p1c:J; of 1.ynnhavr:.n Sho:rPs extendec1 northward to the mean low 

viatr.:r mark of Chesap.:iake Bay; and on th.A north by the mean low "V·:atEor 
' 

mark of Chesapeak? Bay; thet j_t is obvjous from the recitals of ~~aid 
I ~-:· 

de<:•d that Cape Heriry Eyndicate intPnded to convey all of .Eaid rrop-~ 

'arty, but rrobably in fact only actu.a lly conveyed the portion v;hich 1 

:!.~y br-t\~•3tn the bounc1ar ies of a strtc~€>t known. a~ Ocean Avenue, and 
' I 

,~aid. corp0re:1tion still has legal title to or an inte:rest in the part 
--L 
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of the i 
r:-rppcrty abovF s2t forth ar:d ooscrihE'o Jyinri north of O\:!oan 

I 
:Av<'nu'3; t~1nt by deed datpd January 22, 1960~ the Stovmlls conv1?yed 

'.th3 rror0~ty srt forth and cJescrib"'d abovP to Eugene W. Jarvis; ano, 
j, • I 
" ·that Eurebe w. Jarvis is entit1eo to a convry~nce from Cape Benry 

i ~~\-y-/ 1: I 

I Ii 
r' ·I 
I! 

I 

I 

. i --- -·---~-.. ·!------- . _,,,_. ________ -· 

!.SynClicateJ of th~1 proi:,::rty cb'.)vc ~ct forth ar~c; cc~-cribccl by n decc• 

·of co1·.rec.tion r,1v'iog an accm·c;tf; ~escrir;tic>n ()f th;; same; ancl. that 
I 

! 

. on the -;(b~l C8y of No\' ember, 1959, Joseph J. I.nv1ll~r wa~ aprointed 
I 

; a:> J:'.:lceivlr·.r f0r Cape HPI:.ry Sync1 icate for th•3 rurrose of cnnveying 

. th<> ft':'<' Jin certain Etrc-i"ts; ancl H. ftJrtrwr ar.'J.•earinr: that n')tice 0f 

.this hl'.'arinp: \':as given to tlir.::'. offic:~r~, cJ:lTcctors and stockholders 
" 

·of this c[orpnr2tion and nth:T jnt1'r~£:t.ca pc:;rt1~s by rublicat:i.on 

: once a wo~k for tvm succe8sive v!3-:-1rn in the Virginia Beach Sun .... n~v:s 
I 

of the cojrY of tbe order ent~rr-:c~ in this matte1' on February 23, 1960, 

,and by ••~vice of a copy of said order on .r. T. Moreland, President 

.of Cape Henry Sync1icat~~; upon consideration wherE-.of, the Court doth 

. ad jud f.'E·, 

bu.s:Lness 

I 

~rdcr anc d~Jcree that i.n order to liquidate the assets and 

~f said corro:ration that Joseph J. Lav1l<3r be appointed 
. . I 
·Roceiver for care Henry Syndicate for the purpose of exacuting and 

;'aelivt-rink to Eugene V!. Jarvts a aeed of cor·rection conveying the 
I 
I 

1 pro~erty hereinafter described, with authority to execute other deeds 
~- ~ i 

.·!of correc~ion as may from time to time be required in order to co.r-, 

Cb- ·rE:ct mistbkes in clet'ds E;>:>;:ec:ut<-'? a~d. ~e~ivered,]JY Cape t:enry_ f.yncicati:, · 
~(,l.:t:: ~- t~,..~o..i...~ C'~-C'CJ Cf/ Lt..._,<")'-'-~ C~,,~J--:i:ilC•-t.: .. L1/~ 0-<> ~-L~ll _e. & --t-"·' 

and t~G E=aid Receiver j.s d irccted to execu.te and d(~J iv<:r to Eur:E1'ie .... __ . \ 

I\ 'y: • .ra:rvisl a deed of correction conveying to him the follOwing ~rop-i\ t 
'. ~· 

(":. \ ~ 
~ ' (' 

-er t y , t o- ,1; it ; . ·-: 178 
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-------- ---- -----·-- --

All that certain piece or pa~cel of land, situate in the 

Lynnhaveq Jl.','agi~teri.al District of Princess .Anne County, Virginia, 

:bounded on the south by the northern lines of Lots Twenty-two (22) 

.:and Tvmnty-three (23) in. Block Tv:o (2) on tlrn plat of Lynnhaven 

;Eh_'?~-~--~-'- r~--~o:rd_E!_~ ·_.!~ th_e ~_aid Cle __ rk 1_~,_0ffic~:in P.~~P_}~_oo}tc (_,_page:: 167; 
'on the east by the eastern line of said Lot Twenty-three (23) in 
! 

:Block T\'JO (2) on saia ·'plat of I.ynnhaven Shores extended northward 
•· 

j
1
to the mean low water mark of Chesapenke Bay; on the west by the 

;~estrrn line of ~aid Lot ~wenty-two (22) in Block Two (2) on said 
" ;·plat of Lynnhrwen Sho:res ext~ndeo northward to thP mean lov: water 
! 

I :mark of Chesapeake Bay; and on the north by the mean low water mark: 

i of Che[-:apeako Eny. 
!__ -------··--. 

fnicr'Fecc:Lver bi:forr rrocerc'ing to act under this decrot? 1.s .. 
1 fircct~d to cxPcute before th~ Clerk of the Court a bond in the 
I 

: penalty of Ono Hundred Dollars (tlOO.OO), with RohPrt C. Barclay, 

, III, a.s ~ul'tty, conditjoned upon the: faithful performance of' his ,, 
I 

:duties under t~is decreP and any future decrees which may be 

•entered in tl:d.s matter. 

l 
I. 

,. 
' 

,. 

r 
I ,. 
i 
I: 
1. 
l 

i; 
I 

I 
! 

A Copy Tes,te: J~ V •. Fentress, Clerk 

etrfudea./Lc:g~· c. 
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City c:>t Virgir1ia Bee3ch 

OE:PARTMENT OF COMMUNITY SERVICES 
INSPECTION SERVICES DIVISION 

Shipview Point Motel 
c/o Residential Commercial Mortagage 
6219 Virginia Beach Blvd. 
Norfolk, Virginia 
Attention: Mr. Ben Fanney 

Dear Mr. Fanney: 

MUNICIPAL CENTER 
VIRGINIA BEACH, VIRGINIA 23456 

June 22, 1972 

Re: Permit ~ D-2192 
3174 Page Avenue 
Virginia Beach, Va. 

This is written notice that the storage shed, as noted above 
on Perlmit # D-2192, and the woode1~ feGce that are currently 
locat~d on Jade Avenue in Lynnhavcn Shores Subdivision of the 
City df Virginia Beach are in violation of the City Zoning 
Ordin~nce since they are located on a dedicated street right-of­
way. ; 

1~ese structures in violation shall be 
I 

thirty days of your receipt of this letter. 
correc'.t the violations will result in legal 
by codie. 

I. 

removed within (30) 
Failure for you to 

action as provided 

.lf there are any questions regarding the above, please call. 

:!ryruly yours ... 

~rJ/h.~~ 
Edward M. Williams 

EMW/ljm 

cc: Inspections Engineer 
City Attorney 

Building Codes Superintendent 
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C:lty of Virgiriia Beach 

DEPARTMllNi' OF COMMUNl.TY SERVICES 
INIPl!CTION SERVICES DIVISION 

August 23, 1972 

Shipvi~w Point Motel 
c/o Re$idential Commercial Mortgage 
Attention: Mr. Fanney 
6219 Virginia Beach Boulevard 
Norfolk, Virginia 

MUNICIPAL. CENTER 
VIRGINIA BEACH, VIRGINIA 23456 

Dear Mr. Fanney: 

Re: Permit D 2192 and letters 
of June 22 and July 19,1972 

Iqspections of the property ref erred to in the letters noted 
above indicates that there has been no corrections of the violation 
as required. My letters of June 22, 1972, and July 19, 1972, 
required that correction__~of ~he violations be made within thirty 
(30) days of the date of each letter. The time period as allowed 
has since expired with no apparent effort to correct the noted 
violations. 

In view of the above this is written notice that the violation 
shall be corrected within ten (10) days of your receipt of thf,.s 
letter, or the structures wtii be removed by City forces at th• 
owner's expense. · 

If there are any questions, please call. 

£ttw/mc . 
cc: George Hanbury 

On 1 CJ TH mR Pn 
Robert Lober 

Very truly yours, 

ce.~ti..t.~~ 
Edward M. Williams 
Building Codes Superinten~ent 

~~::;~ ;;~C) 
. DATE.$~ .. 

. .... ,, . 
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City of Virgi:r:i.ia Beach 

DEPARTMENT OF 'coMMUNITY SERVICES 
INSPECTION SERVICES DIVISION 

SeptE$1ber 25, 1972 

MUNICIPAL CENTER 
VIRGINIA BEACH, VIRGINIA 23456' 

Williams, Worrell, Kelly & Worthington 
1700 Virginia National Bank Building 
P.O. Box 3416 
Norfolk, Virginia 23514 

Attention:· Mr. William T~ Prince 

Dear Mr. Prince: 

Re: Permit D 2192 and letter Qf 
August 23, 1972 

Inspection of the property referred to in the letter noted 
above indicates that there has been no correction of the violation 
as required. My letter of August 23, 1972, was received by 
Shipview Point Motel Corporation on August 28, 1972, and the time· 
allowed for correction expired on September 8, 1972. 

This is written notice that on the 2nd of October or as soon 
thereafter as possible the City of Virginia Beach will remove the 
violation as noted above at the owner's expense. 

If there are any questions concerning the above, please call. 

Very truly yours, 

~~--~ 
Edward M. Williams 

EMW/mc 
Building Codes Superintendent 

cc: George Hanbury, Assistant City Manager 
Dale Bimson, City Attorney ,,,..----) 
Robert Loher, Inspections Engineer fi~ / !'"·~·-. , ...... ,,rr /,/ 
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PEl?rJlll;.10 BUILD .. . . . . ... ~ ·"'"'. .tf;; ... a.-> i" · 

'. ' 
CITY OF VIRGIN'A BEACH. VIRGINIA This Permit is granted orily for the 

., work shown on plans and appli~ 
• ;, ,•· cation forms filed for this lob. ' 

• · ·. ', · .. · TO EREQ, ALTER, ADD TO, MOVE, lEPLAct 'DAMAGES, Olt DEMOUS!i A BUILDING OR STRUCTURE . , .. • ' , ... 
~ead carefully and Write lalnly or print all necessary information. Permit inay be inued only when suffaient information is given to show that the 
lfO ose4 work will com with all Buildin .(Ind Zoair. lows. Consult tlail office fOf additional ir.formotion. , 

·:, .. · • OWNER , !:::J! OblR~PTIOM ANO l~CA TION OF lOT 

:~m• .~L ' f If• ~ .. J C~ · )'fob:,J~ House tfo. ____ _1: ~-7 _!}_ Pe~ A t1e • -~ 
:esidance .S~ • - · .· lot Ho (1 .. t J t _~?,./~ .J1. Sec..~··----
:ity' V • B ... ,j .Q~f S-/ Phone Subd1vision _ _j_'I- h I'\. "" .:> "~"'"" S'Aii,,.•.S 
1FTER COMPLETION. Of WORK BUILDING Will BE: · .. : Borough---1...,.- .; . 

OR SALE :: RENT--:-._, OCCUPIED BY OWNER~~• TYPE Of WORK TO BE DONE - (Check one or more) 

OR USE AS A Sf.c;. l' ~'Se.. ~b_e.J 5, >J. d_New,__JJterotion~tion,_Repair,__:....Move,~i>emolish. 
· PERMlf TO BE ISSUED fO .v DESCRIPTION OF BUILDING 

'.uilaer £!!..,_ 9 ~'. · No. of Floo~, No of Rooms_ ___ , No. of ·B~drooms __ ---' 
0DDRES . l PLUMBING FACILIJIES 
.ITY_· ____________ TEL No. ~'~ No. of J pc. Boths. _________ No. of Kitchen Sink,._ ___ _ 

: otal value of buildings will be ~~'"":OO,-~ $ No. of 2 pc. Boths _ ... _______ No ot Other Fixture·-----
IA ode I ___ -'-'----

Electrical Plumbing 
" .. 

Size of lot __ ........__Width _____ --Depth,_,__ ___ _ 

1Pr0perty Zoned f D ... ,;t _ /-~'---------
'setback__ 3 0 1 from fro 11t property lint 

~!'' ·-~--==---•--Side Yorn ,. 

t S 1 
Side cornr:r lot . , 

• • 
I~ _Rear yore . 

. JL~-- ... ----··-~ 
Building ln;µector 

,. 

Approved 

Applicoti~n for VarionlL 
'r . . ' Section ____ -'-'- ' 

Oote Fi,;;..._ _______________ ··...-• 
\. .. 

Grantr' __ . ____ Denied ___ . ___ _ 

uilding 

Ions .. 

Choirman Board of Zoning Apptpls. 

.. 
•· 

Sewer (onne<t:on_ ._ .. _______ or Septic· Jank ___ _ 

Water Supply ________ _ T otol Ho. Fixt4res ___ _ 

TYPE CONST. HEATING JlOOF 

Wood Freme - ·-- -- . Hot Air - -----1 Gabl.e'-----
Blcxk _______ . ___ J Hot Worer _ _ Hip _____ _ 
8rid: Veneer __ ___ ~ Electric__ ____ Flat ____ _ 

Other iAlr (ond 

- fOUNDATJONS- I -- --FLOORS 
·ii"'·: 

l~t ·ROOFING 
·~.... ( 

Concrete- - . . . ---~ V/o~d - --· Composition.- , , 
BJ.Jo---- . ____ ---1 (onm:tt . _ ·--- · Asbe5to5, __ .,_ .. -- ' 

' T1h1 Build·up ____ _ 

-PllVAll &ARAGI - I c:::-,iiiCHEi=- SASH 

Ho Cars ____ -· ·--- --- Wood1-. ---......-. 
Steef ·" " · ·· ----- ·---------· 

. -- +-=- --·--- I • 
~llJ.JTltnUm ___ _ " 

REMARKS: 

•·· 

I bereb-fcertify th~hav-e-·the aui-horily to make the tor~· 
uoing applicntion, that the application is _cor~act. o.nd that the ' 

Building ir~pe(ior -· construction will confurm to the regulut1ons'm t11i? Building Code, 
Zoning Ordinonle, other City 01 d111onces, or private 81tildin9 rt11tr~(~ >: . 

Mi· __ , ___ ......,__ 
. , 

____ .u.. ___ 8uilding ~ILll---::.:L--- tion1, if any, which muy tie imposed on the proi>ert) by dL'ud. 
.:J. CERTIFICATE OF USE AND OCCUPANCY is required \lnder S.Ctifa 

pti< f€e ------Total S9uareiFeet_..;...,...,_...-=~i-.:~••~ ·;6-3 (b) in The Code of the City of Virginia Beach;. Vo. 
$twtr & Water Fe,· · iii! . • • ... <-1. ; ~';' ~ · ; « / 
PenoltiH #' ·· i:;: atl . · , • • • <'~~·l/!lJ:'..:_/· !."<~·-z~ .,. . 
otaf f:, .. ,. -~~-~:-on-=- Receipt No. ( .... l/~l~l

1 

• (Signoture of owner or authoriztd as_"!"·);. ; :~·. \ 7 
t . , -~ ''~lf"Cl.\N' Nt.• 

(Use Reverse Sidt'Jw Additionol lnformot,on) 
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I .August 30, 1954 • 

.... _ 
Motio~ by Mr. Deary and seconded by Mr. ~hitehurst, that the following 

petition b~ filed: 

/ PETITICU FOri CLOSIUG l.l!D i~DA>IDC!'Jl'.JG RO/\~ 

oc:. s 1}.1.Y)E;::: •. •.:rsnR.s 'or. •.. • p,n1.r~·JCE:.::.·.:::· Ar;·.1.hJJ::_ cnrrl\rTV 'TTn,..T~JTA 
- '. v .- .._, - I - _.., • .. /• ... • _. • t ~ -i.'V .0.1· • •. 

Yo~J:- Fetitioner, E::nie :·~. J~~'ers·, who lives at Ro.ute.l, London Bridge, ' .. . .. 
\/JI gin 

and who owns property on Ocean A·..renue, en the· plat of Lynnhaven Shores, petitions 

the i3o(')rd of Co1Jnt y Supervir ors of Pri nee s s Anne County pursuant to Sect 5-o'n 33-.76. ll:­

of the Code of Vir2inia (19~J0) to close and .;bandon Cc€a·n Avenue in front of Block 

2 and Lots One (1) through twt>lve (12) inclusive in Block Three ·(3). 
I . • , 

• 
Your petitioner, in order to inform the Board of County Supervisors presents 

the following fact~, to-wit~ 

1. The section of road shmvn on ithe p.lat has never be.en improved o.:r paved. 

~. The section of the road is not being used by the public as a road, 

3. ·No public necessity eiists for this section to be used as a public r~ad. 

It :i.;s rGquestc:d that the Boa rd of Coun'ty Supervisors proceed .to. have such 

section of this road abandoned as provided in Section 33~76.15, etseq. of the Code 

of Virginia .(1950)~ 

Respectfully submitted, 

Ernie i-=t. Ayers. 

All voting yes: 

~otion by f,~r_! Deary and seconded by Mr. Whitehurst,. that the following 

petition b~ filed~ 

PETITIQ',J FOR CLOSING AN:J ABl\NOO!'!H.!G HO.l\D. 

TO THE HONORABLE BO.i;RD OF SUPERV!SOP.S OF P:UNCESS /~NNE CCJNTY, VIRC!NIA :, . 

Your petitioner, LUCY F. THAFTO>J, who '1ives at 401 ~3rd Street, Princess 

Anne County; (V.i.r9 inia Dea ch Post Office) Virginia, petitions the Board of County 

Supervisors of Princess Anne County pursuant to '.Jection 33-76.16 of the ·Code of. 

Virsinia (1950) to close and abandon Holly Boulevard between 53rd and 54th Street~, 

Lynnhaven District, Princess Anne County,· Virginia. A plat descr(ption of the. 

section to b~ abandoned is attached to this petition. 

Your petitioner, in order to inform the Doard of County Supervisors pres~nts 

the following facts, to-wit: 

1. The section of road shown on the plat has never been improved or paved: 

2. The section of road is not being·used by the public. 
" 3. No publi6~necessity exists for this section to be used as a ~ublic road. 

It is requested that the Board of ·County Supervisors proceed to have such 

(section ot this road abandoned as provided in Section 33-76.1':) etseq •. of the Code 

of Virginia (19~0). 

Respectfully submitted, 

Lucy ·F. Trafton. 
Lucy__ F~ . T.rJtf_t.on 



VIRGINIA:: 

The regular meeting of the B·oard of Supervisors of Princess Anne County., was 

held in the Supervisor's Room, of the Cle.rk's Office, on MonC.:ay, Septemb~r 27th, 

1954, at ten o'clock· A~ M. 

Present: Messrs. s. Paul Brown, Chairman, Floyd T. Deary, E. I •. Her.tick, 

Kenneth N. Whitehurst and J. Louis Parsons. 

, ·Also Present: Messrs. P. W. Ackiss, Commonweal.th's Attorney, D. J. V;:;ughan, 

Treasurer, Ivan D. Mapw, Commiss1oner of Revenue, and c. Roger Malbon, Sheriff. 

Motion by Mr .• D¢a.:ry and seconded by Mr. Whitehurst to abandon a section of 

Holly Boulevard, described as follows: 

Be9inning ·at a point on 53rd Street . (North Virginia Beach), which point is 
. .1.:) :~ .. 7 .. 3' 

a distance of 123.79 feet West from the intersection of Holly Bouiev~~d and 53rd 

St~eet; thence j_n a No~therly direction along the eastern side of Holly Boulevard, 

a distance of 145.6 feet to a point; thenc~ in a Westerly direction acr~ss Holly 
(. .'. . 

Boulevard, a distance ~f 60 feet, to a point in the dividing line between Sites A 

and B, and also in the western boundary line of Holly Boulevard; thence southward 

along the western boundary line of· Holly Boulevard 145.6 feet to the northern 

b·ou.ndary line of o3rd ~treet; thence in an easterly direction along the northern 
I .. I· 

boundary line of 53rd Street, a distance of '6
1

d feet, to the point of beginning. 

All ,votin9 yes: 

Motion by Mr. Deary and seconded by Mr. Herrick to refrain from rescinding 

the action o'f the·Boa:rd.at the regular meetin~ in September on vacating the Plat 

described as "Park", of the Syer~Robbins Corporation. 

All voting yes: 

Motion b.y Mr. D~ary and seconded by Mr. Whitehurst to abandon Ocean Avenue,. 
. . . . Extended, · . ' 

betwee·n-Cher.r·y'-Boulevard ana··oavis···stre-ct I North of -Lynrih.av_e.n 'rnier,-- as shown on 

the plat of Lynnhaven $heres. (See p~tition on page 230). 

All voting yes: 

Motion by Mr. Deary and seconded by Mr. Herrick to send ~. Alfred Etheridge 

as Representative to the_ Board, to the 'r·ii,ghway Conference in Lexington, Virginia, 

and to pay such expensf:?s ·fq_r 0 s'Jch a trip. 

(For 
correct ion· 
of dimens i oif 

.Scr-i Page 
288 •. ) 

~ 
·o 
.w 

All voting yes: 
to be. a trlie excerpt of the Minutes of the Board of Supervisors o · the 
Princess Anne, Virginia, approved September 27, 1954. , 

.. ·~d~J J,/ 
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" - ----·- .:&.. J. l.Jl."I II V ,.J -t .,.f 

On motion by Vice Ma'yor Ervin, seconded by Councilman Gardner, 
and by recorded vote as follows: 

Ayes: Councilmen John A. Baum, Robert H. Callis, Jr., Mayor Robert 
B. Cromwell, Jr., Vice ~!ayer F. Reid Ervin, George R. Ferrell, 
Charles W. Gardner, Clarence A. Holland, Garland L. Is<lell, D. 
Murray ~!alb on, J. Cur tis Payne, and Floyd E. Wa terf ie ld, Jr. 

Nays: None 

Absent: None 

City Council adopted the following resolution pertaining to streets: 

A meeting of the Council of the City of Virginia Beach, Virginia 
\ was held in the Council Chambers on the 2 S th day of · March , 19 71+. · 

On motion b',r Mr. Ervin c:.nd second2d by Mr. Gardner 
the fol16wing re~olution was adopted. 

R E S 0 L U T I 0 N 
I . 

· WHEREAS, certain subdivision plats have been put to record in the 

former County of Princess Anne, Virgin~a and former second class City 

of Virginia Beach dedicating or offered for.dedication for public use 

certain streets, alleys and public ways as indicated on such subdivision 

plats; and 

WHEREAS, the City of Virginia Beach, pursuant to Section 2.02 of 

the Charter of the City of Virginia Beach, may exercise all powers 
·. 

possessed by constituent former political subdivisions. 

WHEREAS, it is the desire and intention of the Council'.:cif~:the City 

of V~rginia Beach, Virginia to accept for public use all those certain 

streets, alleys and public ways that have been put to record in the. 

Clerk's office of the City of Virginia B·each, Virginia (formerly 

·Princess Anne County, Virginia.) 

NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF 

VIRGINIA BEACH, VIRGINIA. 

·····:.-.. ,· 

1. That all streets, alleys and public ways dedicated to public 
206 



use as indicated on certain subdivision plats recorded in the Clerk's 

office of the City of Virginia Beach, Virginia (formerly Princess Anne 

County, Virginia) not heretofore accepted by formal action of the 

two former political subdivisions or the City of Virginia Beach or by 

acts of acceptance such as improvement and repair by public authorities 
~ ' . I '. .. .' : I . ' J . . 

or by in~erenc:e from general use of the public are hereby formally 
. . 

accepted for public use'.1 
' ' 

Certified to be ~ true ~xcetpt from the Minutes of the City Cduncil 
of the Cify of Virginia Beach, Virginia, adopted March 25, 1974 

~ - '-,.' ) ,,_ ,,.____,,,.___.,)_./ n, . 1~---t'-'"---<../ 
Dia11e M. Davis, Deputy City Clerk 

. . . --
. pr ..;.r,d7J~",....... -i:·--··•T:>'."" ·~ . ., .. , , i. , , I • i. l. .... .) 

~~~ J~'.f A .t/ ~ 
DA'i'Z. . r,;d6~· . 

- . ;; ~-·' . ·- .. -- .... ·-·----~-------
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WE, the uadereignecl prepert1 OWllVS ea Ute 80\lth aide Of 

Pai .. A••nue, I.Janhaven Beach, atren•oualJ object to the propo .. 4 aale 

or closing of Jorda». Avenue, which said street runa te the beach. 

This objection 1• made tor the reaaon that the property own.era located 

en the north side ot Paige Avenue fronting the beaoh area aow ow•;to the 

low water mark of their aaid prop•rtiea. It said Jordan Avenue ia 

allowed to be closed or aol• to aa individual er adjacent prepert1 

own.er it would prohi.bit the -.-.ple owaiag propert7 on the south aide 

ot aaid Paige Avenue from having accea• to the beach. liDOe tbia 

atreet 1e the only acceaa which ia now available to the propert1 ownera 

on ·the south aide ot Paige Avenue, it is earneatl7 requeetecl that 

due consideration be granted thia re~ueat. It woul.d place the 

South aide property O\lfllere in the position of being treapyetr! on the 

4<_. vi· north aide propert7 owner• landa. 

.. -. ~ .....:...;..,__ .. 
_...,.,-""" ............. _ _......,_ ...... _! ___ .~ .. - ;~_.::>$ ___ ... ~ ·-" .. ·-. 

_;._'.'.J-- -
··i.,, •. 

. "·· ·1' 

-· ··- ·- .. ' .~: ~· . ->Z· . . , • '-·~' 

--··-·--I 



~ '.);·.:~~s::.:.:~·:·:·~~=\;, ~-~·~- -0--~;--,:.•.:.-·: .. ~,'..·~.-. ;_~._~: ' .. : .... ! .. ;.:.-.:~. ~';,:::>..."!!} .:;.2·~._;_,,I ~· .·.:,, 

·~~~~~~•c_:_ -~ 
. 5n, J • ~ 8"u1~J;1-s-.1Payn~~rce ·Mayor''t?.:·r-1.: n;;::;T~b·ault ;·. FToyd: E .. ~-·~ \\aterfield ;'- ., ... ._-~ 
>. and Mayor Donald· H. Rhodes. · · · -·· 

,.; ... ··- ._ ' ._.. . . . " 

~:one--· --- -...·:/ ·::-··: · .. : ' .·:·: ~~ : .. ~ .... ·~ .. -.. · .. -:· 

- .. 

~ :.~:.~:::·j; _ , .. _ .......... -- .. ·.-

ent: . '. . .. -. ·.-:·. 
•' :-..·. 

. . . : · .. ·· 
··-

... ... :.· 

. - -· . -.. ~· ..... -: ,• . 
. .. -.· .-... ~- ·: ."· . : .. .... - ·.·. 

y · Counc il·.:~'ppr~·ved the:-:.~·1ithdraw~l ·of:. the street closure: m~'tter of· Laud·erdale 
nue (Bays id~:- Borough}:~._'-Appl icants- -Mary Jane -Hall and Janie s · W; Hall_::_·· -

. .:.i-, . - .. •. 
;':, 

r•,•' 

ITEM #3134·· 
.·., .... 

- . ,. · .. 
~.·' . .. . . . .. . 

motion by ·:councilman. Ervin; seconded by Councilman Dus.ch,. arid by° ·recOrd~d 
e as follows·: 

. . -~ ...... 

s: Coun~~~~Xc.Rober~· --~·~'.~.C~llis,, Ji., Robert. B~ Cromwell~ Jr.~,.· E;arik..:.'~~~ :,: ·~-.:_ 
ch, F. Re-id~: Ervin, George R. Ferreil, Clarence A .. Holland, D. -Murray - . 
~on, J. Gu~tis Payne, Vi~e Mayor Earl M. Tebault, Floyd E. Waterfield, 
-~;.>and Mayor-,- Donald· H ~--Rhodes ....... ·· < . · - ·- ,.. -· 
. • ~. • . . - .. . ~· . • . ""l." , • • ...• ·._.... ... ' • ._ ·~ .:_ .. --.: .• -.~ .. _; · •. • .. :: ... ,._ .. : ~::· .. ·:.. ; .. ·.~·.-·····-: _ ... ··- : . ·:-~·:--·~ .. - ··.-·:_: .. _:.~ : . .. ··.:· - .. ·- ... • .. ·· .. :-.. ·-: ·· ....... -
......... ·~ ",..r.".f.·J.!°:"..:,;:·· ·• ._._.•,,: "• •. · .... -.-... • .• ,-.:-··-..;·£:;~-::.:,'.··:~·· ·,,,.,.· • ~ .. ~:.,;.,. -·. ··s,.- . ''·.!: .· _..., .. · .. 

~~~~~~~:~~~ 
-.. :.·counc:.iI:::apP:roved ·the,:.:'.withdrawar:'o:ffrthe :.street closure matter:.-of"'2'9tn:_ . ·· 
:'~'iit (Vi rg~~;Be ~ch:~)~~-iougJi~~ .. ~~~Appiica'11ts~;iWf l:l·i am·· ·F:7;·JiU'i-f d;d:~,and':~'if af~i::~~~~::<.>-5~ 

[o~~~~~~~-' 
~~fol l9wing:'.f'appeared-::on'7':_hehalf :of .:the~ ·applic~nt :petit.~o.!li?&. ~:f~.r .closur~".of 
or.tion of·-,Jad_e-·Street:~y::>": ·- ·- ... - . :·; ·.-. - ··.,- .. ~<,._'.: ·-:·· - :·:: ... 
'···": . - ... t. . • " -
,,..;Mr.· Ralp?"«ii<atherman,·~Attorney for the applicant . 

. ;.follO\dn&.~.~·ppeared in: .~.ppositio~ to the. closur~· of a portion of Jade Street: 
. ~· .. · 

~r. -J~me~.Roebuck, pr~sident of Lynnhaven I~let Civi~ Leag~c ..... . . 
,~Nr~ R6be~t .. ·c. Barker~. Irr·, ~~presentiri~ Mr. and·~rs. Ja~vi;,··property: 
,'~;I.owners·-.:·,pn.i,the~- .opposi.!=~~~:si_de ·of the- subjec;~ street-,_..::=_< · ·~_·: .. ~==-;:> · 

·:~'.-· Mr. E .... ~:~ . :~~ton, pr·o-pe~t·;. ow~er in the a ~e·a . ·-.. - -. ·· ... ·_. , - . 
.. t' 
,.·,..· 

>;,~Mr. J. c.·:_Bo}?.lander, .. property owner in the_a!ea .. ,.~·· :. <:~~~;\ 
··~::~:-';-:;-~ ... : · .. ; ................. ···~:.:_ -·:..,.. .. -. - .... .:.... . ..; .... :.: ...... - --J· ... - .... ·-.-. ·-··-· ... ·--· ... ·.. . _::' - .- ... · .. - = ...... _ ..... ·"" .. 

''"Cit ion by'.:f:cd·{ffic::ilman:~:Erv±n~;;~ _second~d< by~;.:cou.ncilman- Mal.bcni~, and .. ~Y"·tt:c9i'de_~-
e-· ·as· follows-:--: - · · · 

s: Councilmen Robert~H. Callis, Jr., Robert B. Cromwell, Jr., Frank A. 
ch, F. Reid.Ervin, George R. Ferrell, Clarence A. Holland, D. ~~rray 
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Malb9n> J. Curtis Payne, Vice Mayor Earl ~I. Tebaul~, Floyd E. Waterfield, 
.-~,,and Mayor Donald H. Rhodes. 

ays: None , 

Absent: None 

•, 
.' l 
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