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P. 1 

Date Filed: 1-14-72 

VIRGINIA: 

tN THE CIRCUIT COURT OF THE COUNTY OF ALBEMARLE 

rATRICK O. McCAULEY 

and 

THRYZA BROOKING McCAULEY, 

Plaintiffs 

i v. 

FORREST A. PHILLIPS, 

1and 

iRAYMOND R. PHILLIPS, 
Rio Road, Albemarle County, 
Charlottesville, Virginia. 
! 

Defendants 

BILL FOR INJUNCTION 

TO THE HONORABLE DAVID F. BERRY, JUDGE OF SAID COURT: 

I 
Your Complainants respectfully represent as 

!follows: 

1.) The Plaintiffs are seized and possessed of 

icertain real property located in Albemarle County, Virginia, 

,designated as Lots I and J on plat recorded in the Clerk's 
i 

I 
I 

i 
I 

Office of this Court in Deed Book 331, page 589, being 

the same property conveyed to them by deed of A. H. 

Boliek and Wife, dated June 6, 1957, of record in said 

'Clerk's Office in Deed Book 332, page 512, and, 

2.) Defendants are seized and possessed of certain 

:adjoining real property located in said County, containing 

2.79 acres, more or less,shown on a plat recorded in said 
! 
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p. 2 

Clerk's Office in Deed Book 409, page 267, being the 

~ame property conveyed to them by deed of A. H. Boliek, 

and Wife, dated July 23, 1965, of record in said Clerk's 

Office in Deed Book 409, page 265. 

3.) Plaintiffs represent unto your honor that the 

defendants constructed certain improvements over much of 

the defendants' property and from these improvements, 

buildings and parking areas, said defendants have collected 

rain and surface water and have piped and channeled said 

water into artificial channels, in greatly increased and 
' 
I 
µnnatural quantities into Plaintiffs' property without 
I 

~are, in such a way as to seriously damage Plaintiffs' 

property, where no prior natural water course existed. 

4.) Defendants, although requested to cease such 

~cts, continued to collect and channel said waters onto 

the land of the Plaintiffs much to their damage, incon-

venience and annoyance. 

5.) Plaintiff has no adequate remedy at law or 

otherwise for the harm and damage done and continued to 

I 
be done in the future by the defendants; that irreparable 
I 

harm, damage and injury will continue to the Plaintiffs 

unless the acts and conduct of the defendants as 

complained of are enjoined. 

WHEREFORE, your Plaintiffs pray that the 

befendants be permanently enjoined from channeling said 

waters onto the property of Plaintiffs, and that 
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p. 3 

plaintiffs further pray that during the pendency of 
I 

this action a temporary injunction be issued to 

enjoin and restrain the defendants from the acts afore-

$aid, and further ask the Court to compensate them in 
i . 
the amount of $2,500.00 for damages already done and 

being done to Plaintiffs' property by reason of the said 

~rongful diversion of waters by the Defendants .. 

MICHAEL AND DENT 
! 
! 

s/ Patrick O. McCauley 
Patrick o. McCauley 

s/ Thyrza Brooking McCauley 
Thyrza Brooking McCauley 

~y s/ Paul M. Peatross, Jr. 
414 Park Street 
Charlottesville, Virginia. 22901 
I 
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Date Filed: 1-18-72 

VIRGINIA: IN THE CIRCUIT COURT OF THE COUNTY OF ALBEMARLE 

PATRICK O. McCAULEY 
I 
i 

and 

iI'HYRZA BROOKING McCAULEY, 

v. 

FORREST A. PHILLIPS 
! 

and 

AAYMOND R. PHILLIPS, 

Plaintiffs 

ANSWER 

Defendants 

TO THE HONORABLE DAVID F. BERRY, JUDGE OF SAID COURT: 

The defendants answer the above styled Bill of 

:Complaint and say: 

1. The statements in paragraph 1 are true in 

\addition thereto they have bought three lots to the north­

west marked Black, McAllister and Boliek on copy of plat 

bf Frank A. Gregg hereto attached as Exhibit "a". 

2. That paragraph 2 is true. 

3. That paragraph 3 is true to the extent that 

lthe defendants have made improvements by erecting build­

ings, paving parking spaces and grading with a cost of 

! 

over $180,000.00 for land and improvements. No additional 

1
land has been drained by reason of the improvements made 

by these defendants which flows on the land of Complainants. 

1They have carried water from one part of their property 

to the other by pipes, but the use of these pipes has 
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p. 5 

~ot increased flow or concentrated it on th~ plaintiffs' 

I 
~and. Where the pipe stops on their land they have 
I 

~mptied water on comparatively flat land so no ditch 

pas been cut either by them or by the water. They 

pelieve they have taken all needed and proper precaution 

to protect Plaintiffs' land from injury. They have 

as an additional precaution piled rock at the end of 

their drain pipe to difuse the water and they have put 

rocks along the boundary to thoroughly scatter surface 

water. The water from the pipes falls on roofs, black 

top parking area and sodded land so that it is clear 

fnd comparatively free of sedimentary particles. Before 

the pipes were installed there was some erosion of bare 
! 

places on Phillips' land and the water carried with it 
i 
particles to settle when it slowed. Where they have filled 

I their property, they have used stone and vegetation 
i 
to control erosion. Nothing like all the water from 

the property is concentrated in pipes. Much of it flows 

over an area over a distance of 213.4 feet. No water 

falling on the rear of their property enters the pipe. 

Where the water leaves their land they have for about 

100 feet placed boards and ties along fence so as to 

check or stop any debris from their property before enter-

ing the land of East Coast Oil Corporation~ After 

~eaving Defendants' land, it first enters to land of East 

Coast Oil Corporation, Tax Map 61-120D where it is 
I 

i 
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p. 6 . 

comparatively flat and spreads out without causing 

erosion and without depositing soil matter in noticeable 

quantity. It then enters the property of Plaintiffs, 

'l'ax Map 61-120L, spreads out over a wide area where it 

follows a natural depression in the soil, where the flow 

is considerably spread out. The Defendants have examined 

the property of the plaintiffs and cannot find where they 

have been injured in any way by the water. Water runs on 

the property of Complainants not only from the land of 

Phillips, but also from the land of East Coast Oil 

Corporation, Tax Map 61-120D; Coleman Gorham, Tax Map 

61-120N; and Ernest C. Moses and wife, Tax Map 61-120J, 

as a single difuse flow. This flow of water has been the 

natural course of the surface water apparently for many 

hundreds of years. 

4. Paragraph 4 is denied. These defendants deny 

that they have been collecting and channelling water on 

the Plaintiffs' property. They deny they have done any 

~nlawful act or any act for which they are liable to the 

Plaintiffs or that there has been any diversion of water 

by them on to the Complainants' land. They deny the 

Plaintiffs are entitled to an injunction to stop the 

water from flowing in a broad unchannelled expanse across 

their land as it always has flowed for hundreds of years. 

~he Defendants did put a catch basin in front of their 

puilding so as not to have water from the front of the 

.. -
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p. 7 

property run through their buildings on the surf ace of the 

ground. They also turned water from their roofs into the 

P.ipe, and they put in the branch pipe to drain water 

from Tax Map 61-120B formerly owned by Lacy C. McAllister 

and wife, now owned by Phillips, property across their 

land and eventually with water from Defendants' other 

land over the Plaintiffs' property. These respondents 

have been in no way negligent or injured anyone. They 

have used care in all their operations to see that they 

did not injure anyone, but the water from their property 

has to run down hill. 

The properties involved in this suit and all of 

the property nearby while still in Albemarle County are 

urban property and bring prices far too high for agri­

cultural purposes. Defendants' property is used for 

business as is the property to the east and property 

at all four intersections of Route 29 and Route 631 are 

occupied by business buildings. Plaintiffs' property 

and considerable property adjoining it are used for 

residential purposes. 

On June 23, 1968, we had what was called by a 

resident the heaviest rain in 17 years. The highway 

$torm sewer for the first time overflowed and threw 

extra water on Phillips' land which of course eventually 

ran over the land of the Plaintiffs. An inspection June 

.24, 1968, showed no washing or depositing on the land 
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of the Plaintiffs. There is no way for Defendants .to 
I 

stop water from their land running on to Plaintiffs 

~s it has done for hundreds of years. There is no way 

to stop rain water from higher land from flowing to lower 
i 

iand except to stop the rain and this is beyond the 

power of these Defendants. 

5. Paragraph 5 is denied. The Plaintiffs have no 

~emedy for the natural flow of rain water at law or in 

~quity. The Plaintiffs did file a suit that is practically 

identical to this in 1968 and these Defendants filed a 

~imilar answer to the one they are filing now and the suit 

~as dismissed the day before it was to go to trial. The 

Plaintiffs also threatened to file suit on January 12, 
i 

i970. When complaint was first made these Defendants 
I 

had a list of witnesses, R. L. Leake, E. L. Leake~ 

tontractor, w. C. Powell, Grover Forloines, Jim Towe, 

~· P. Williams, Bill Townsend, Percy Cummings, and 

others who had examined the land. We are also attaching 

hereto as Exhibit "B" copy of part of Tax Map 61. 

.s/ George Gilmer 
IGeorge Gilmer, Attorney 
'for Defendants 
Court Square Building, 

1Charlottesville, Virginia. 

FORREST A. PHILLIPS 

RAYMOND R. PHILLIPS 

By Counsel 

CERTIFICATE 
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I George Gilmer, hereby 
certify that I mailed a true 
copy of the foregoing to 
Paul Peatross, 414 Park Street, 
Charlottesville, Virginia, 
on January 18, 1972. 

s/George Gilmer 
George Gilmer 
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Date Filed: 5-8-74 

VIRGINIA: IN THE CIRCUIT COURT OF THE COUNTY OF, ALBEMARLE 

PATRICK 0. McCAULEY 

~HYRZA BROOKING McCAULEY 
I 
' v. 
i 

FORREST A. PHILLIPS 
! 

RAYMOND R. PHILLIPS 

DECREE 

This cause came on this day ~o be further heard 

on the papers formerly read, the evidence taken in 

open court on April 18, 1972, and the view of the 

plaintiffs' and defendants' land and adjoining properties, 
I 

finding that plaintiffs are the owners of parcel 61-120L 
j 
~nd defendants are the owners of parcel 61-120 and parcel 

61-120D, formerly owned by Thomas Wood and now by East 

Coast Oil Corporation, and parcel 61-120C, formerly owned 

~y L. c. McAllister, and the findings of fact made at the 

conclusion of the evidence filed in this cause, the 

Court then suggesting that plaintiffs grant to defendants 

l right to construct and maintain a drain across their 
I 

land and that plaintiffs and defendants share in the cost 

of such construction and that plaintiffs secure bids for 

~uch work, and that plaintiffs have reported to the Court 

that they had no such bids to offer, and upon argument 

pf Counsel,-the Court finds as follows: 

The defendants graded their land, erected buildings 

and black-topped the surf ace and have been conducting a 
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p. 11 

building supply business and wood working mill on their 

property. In improving their property they filled in some 

3 or 4 feet along the south side next to parcel 6l-1200. 

They laid on their property a pipe to take water from the 

north side of their land and their buildings to near the 

$outh boundary of their land and to take water from 

~arcel 61-120C to near the south boundary of their land 

~nd to take water from parcel 61-120C to prevent their 

filling from blocking the natural flow of water from 

parcel 61-120C (L.C. McAllister and wife) across their 

land but in no way increased the area naturally draining 

from their land to and over the land to the south of 

parcel 61-1200. The defendants placed large rocks and 

pieces of concrete at the end of the pipe to diffuse and 

disperse concentration of water from a pipe, and this was 

hot denied by the plaintiffs. Defendants have done 

nothing to increase the area naturally draining from their 

land to parcel 61-120D on the south. On parcel 61-1200 

it naturally combines with water from parcel 61-120N 

(coleman P. Gorham), parcel 61-120P (W. H. Paine), parcel 

161-120J (Mimosa Motel, Inc.,) and then naturally falls on 

parcel 61-1200. From parcel 61-1200 (East Coast Oil 

:Corporation) it naturally flows southwest along a swale 

or broad gently sloping low grade over sodded field of 

defendants to where it enters a well defined stream and 

.drainage ditch with banks 6 feet high in places. 
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The Court examined the land near the mouth of the 

pipe and could see no evidence of either erosion or 

silting. There was no noticeable erosion of the south 

bank of the defendants' land. The water after leaving 

defendants' land continues with water from other lots 

~nd flows diagonally across parcel 61-120D 75 to 100 

feet and then goes through plaintiffs' land in no defined 

bed. When there is a heavy rain it is 20 to 30 feet wide 

with little depth. The Court could see no evidence 

of erosion or silting on parcel 61-120D (East Coast Oil 

Corporation). After it enters plaintiffs' land it runs 

along a gently sloping depression to a ditch draining 

other land. The Court could see no evidence of silting 

and only a little erosion where it went under a gate on 

plaintiffs' land 500 or more feet from defendants·• land. 

This erosion would probably not have been noticed if the 

Court had not been looking for erosion. 

Both plaintiffs' and defendants' land and adjoining 

land are zoned Ml for light manufacturing and business 

:by Albemarle County. Nearly all the land nearby that is 

built on is used for business. The residence of plaintiffs 

is permitted as an existing non-conforming use. 

There is no evidence that defendants have negligently 

or maliciously used their land. They have erected build-

. ings, and they have hard-surfaced their land to make it 

useful for business. This, of necessity, has increased 

•the flow of water when it rains. 
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Prayer for injunctive relief is denied as there 

is no showing of substantial damages to plaintiffs' 

property. There being evidence of potential damage, 

however, in the event of further development or change 
I 
in use of plaintiffs' property, the parties are placed 
i 

on terms as follows: If, in the future, plaintiffs or 

their successors in title construct an underground pipe, 

conduit or other means of carrying the drain water through 

their property to the natural stream bed or ditch, they 

shall have the right to tap onto the discharge pipe on 
I . 

~e Phillips' property and shall have and are hereby 

granted an easement for such purposes. Upon completion 

of such construction Phillips and their successors in 

~itle shall be liable for one-half of the cost thereof 

and shall be and are thereupon granted an easement to 

discharge water into such underground pipe, conduit or 
I 

other means of carrying such water. 

Jereto and their successors in title 
I 

And both parties 

are granted such 

easements upon each other's property as are necessary 

a'nd appropriate to give effect to the rights and 

obligations granted and imposed hereunder, and both 

parties and their successors in title shall be jointly 

l,iable for the maintenance and upkeep thereof from the 
I 

ploint of discharge of the Phillips' pipe to the stream 
I 
I 

o:r natural ditch. 

Each party shall pay one-half the cost of reporting 
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this case. This case is ordered struck from the docket 

lnd filed among the ended causes. 

l It is noted that plaintiffs, by counsel, except 

j o the opinion of the Court and to the findings herein 

for the reasons more fully set forth in their brief 

~iled herein, which exception was timely made and duly 

hoted. 

s/ David F. Berry 
David F. Berry, Judge 

Date: May 8; 1974 

I 

PLEASE ENTER: 
I 
~/ George Gilmer . 

~
George Gilmer, Attorney for Defendants 

Court Square Building 
harlottesville, Virginia. 22901 

Seen and excepted to as contrary 
to the law and facts: 

s/ Paul M. Peatross, Jr. 
Paul M. Peatross, Jr., Attorney for Plaintiffs 
414 Park Street 
Charlottesville, Virginia. 22901 
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Date Filed: 5-15-74 

\HRGINIA: 

I fN THE CIRCUIT COURT FOR THE COUNTY OF ALBEMARLE: 

PATRICK O. McCAULEY, and 
I 
THYRZA B. McCAULEY, 

Plaintiffs 

NOTICE OF APPEAL AND ASSIGNMENTS 
OF ERROR r· 

FORREST A. PHILLIPS, and 
I 
RAYMOND PHILLIPS, 

Defendants 

The Plaintiffs, Patrick o. McCauley and Thyrza 

B. McCauley, give Notice of Appeal from the decree of 

the Court rendered on 8 May 197 4 and assign the followi_ng 

errors as required by Rule of Court 5:6: 

1) The Court erred in holding that the Plaintiffs 

were not entitled to injunctive relief as requested by 

their bill for injunction; 

2) The Court erred by failing to award damages 

to Plaintiffs for injury done to their property as shown 

by the evidence presented at trial; 

3) The Court erred in putting Plaintiffs on 

I 'terms as to future installation of an underground pipeline 

through their property by (a) requiring Plaintiffs to pay 

for one-half of the installation costs and one-half of 

the maintenance costs of said pipeline, if they requested 

installation of the same, and (b) by failing to note that 

the installation of such a pipeline would require the 

pipeline to be installed through another property owned 

015 
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lliy a non-party to this suit in order to be functional. 

PATRICK O. McCAULEY 
THYRZA B. McCAULEY 

By Counsel 

MICHAEL , DENT & BROOKS, LTD., 
I 

I y/ Paul M. Peatross 
faul M. Peatross, Jr., 
~14 Park Street, 
Charlottesville, Virginia. 22901 

I hereby certify that a true copy of the 
foregoing Notice of Appeal and Assignments of Error, 
kas mailed on the 15th day of May,1974, to George 
bilmer, Sr., Esquire, Attorney for Forrest A. Phillips 
hnd Raymond Phillips, at 2 Court Square Building, 
Charlottesville, Virginia. 22901. 

I s/ Paul M. Peatross, Jr. 
Paul M. Peatross, Jr. 
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1 

2 ! 

' ' 

3 
I 

4 

5 

6 

7 
y 

8 

9 

10 

11 

12 

13 ~ 

14 

15 

16 
' ' 

17 

18 

19 

: 20 ' 

21 
.. 

22 COURT: Well, are we talking entirely about water 
\ '. ': 

; 

I 
I 

\ 23 0: a combination of water and silt. IS there a difference? 
. ' . . 

.\ 
i \ 24 ... 

. , ' PEl:.TROSS: No • ., 

\ 
, , ,. 

25 I ' ---
I 

LANE'S COURT REPORTERS 
,. - iief ~ .. COURT SQUARE ... 0 .... , . 

CHARLOTTESVILLE, VA. ,, . J. ' 



7 
------+t---+--------------------------------------1------ . 

COURT: Just water? 

PEATROSS: I think we can stipulate water. 

COURT: All right. 

GILMER: Now, the defendants - - all right in her•~ -

riqht here are solid. Up here .is a trailer court and there are 
. I 
hoQses and buildings which cause water to run do~m this way. 

Phillips comes down here and runs down this corner. Now ••• 

CO~RT: What condition is the oil company lot in 

Mr. Gilmer? 

GILMER: The oil company lot shows no evidence of ; 

an~ washing or silt. 

COURT: Is that paved in any way? 

GILMER: No sir; just natural grass. The grass 

ish't even cut. Apparently these yards all up here are in grass, 

COURT: What position. are you or your clients ••• 

suppose everybody around McCauley decided to pave their's, where 

wduld that leave McCauley? 

GILMER: Leave McCauley. 

COURT: Would he have to take all of the run off? 

GILMER: There is no other 

COURT: Well, the question 

property owners so change the surface of 

blrden on McCauley. 

GIT...MER: 

Mpcauley because . • • 
I 

.-

You cannot drain 

LANE'S COURT REPORTERS 
COURT SQUARE 

CHARLOTTESVILLE, VA. 

way to go Your Honor. 

is, can the other 

their lot and put the 

additional land on 

; - > 018 

• • ' •••• ,,.. ................ ,~~ ... <;'•\'"" .... ~'I"·. 



8 
1--~~~--ii+-~-+-~~~~~~~~~~~~~~~~·~~~~~~~~~~~~~~~~--j~-·-

I COURT: The question is, can you turn off the ] 

2 

3 

4 

5 

6 

7 

8 

' 9 
: .. ·,:: .. 

10 
' 

11 

12 

i 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

' 
23 

24 

25 

waiter that would normally filter down through the soil and put 

. ,ii on your neighbor just because you want to pave your lot. 

GILMER: There is a man who did • . . . 
exactly that and that is stated in the law case of Mason against 

. , Laing. 

COURT: In otherwords, this is a question of the 

• • • • • 
·; '• . : 

GILMER: According to that you couldn't put a 

horse on a vacant lot because it,would increase the flow 

ofr on your neighbor. Everytime you bU:ild a highway you in­

crrase the runoff ,because the highW'.'y doesn't: absorb the water. 

.ETiy place you.put a.parking lot you automatically have to in­

crease the water and there is no other way to do business. 
' ' 

COURT: Doesn't the highway department have to 

a. ctuire an easemen_t. and pipe it onto a place where there is not 

acrually a water course'l Unless -You follow a natural water 

course; isn't an easement required in order to put a pipe outlet 

or is that what we are talking about here; a pipe outlet? 

GILMER: That;s an entirely different situation 

thire because the highway accumulates all there water from 

somewhere There is only about one-fourth of this lot that is 

~rni:tt~:::e:ve:th::faf:::.inch pipe and..and no one has ever 

COURT: Suppose Mr. McCauley built a dam six feet 

LANE'S COURT REPORTERS ..... 
019 COURT SQUARE 

CHARLOTTESVILLE, VA. 



,_,,_, ... 

2 

3 

I 
high along his boundary, what would it do? 

GILMER: It would back water up on the other land. 
he 

COURT: Well, doesn't/have the right to build a 

4 damn if it is not a natural water course? He could put anything 

5 on his property couldn't he? 

6 GILMER: That's a case that would come up 

7 011). 

8 COURT: The question is, are you going to make 

9 McClauley do that or has he got to suffer. 

GILMER: I don't think he is suffering at all. 

11 COURT: That may be an issue as to whether he is 

12 

13 GILMER: If you want to take the issue seriously 

14 he hasn 8 t suffered at all. The water has been runniI1Jacross 

15 there ever since he bought the lot and it's never got channeled. 

16 COURT: You are saying that it has not cut one 

18 GILMER: No sir. You can go out there and see. 

19 It~s just running across there in its own way. 

20 

21 

22. 

23 

24 

25 

COURT: That may be the principal issue in the 

case then. I don't mean to jump ahead of you :there on your 

oplning statement. 

I I GILMER: I am glad for you to raise those question•• 

ca~se a common law, civil law and modified rule in Virginia 

I 
which is applied for urban property and that is that a man must 

I 

CHARLOTTESVILLE, VA. 

LANE'S COURT REPORTERS ~ ~-. 020 . COURT SQUARE 
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i . 

1 injure his neighbor but he can improve his property and if it 

2 wasn't for that you could never put up a building in the city 

3 beqause you would increase the drainage on the neighbor, it 

4 automatically does it. Now, in this case Mason v. Lainb, 189 

5 

.6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

va. 348 that point is raised and discussed. This case was re-

I ported in the LRA and it's a landmark case. In this case the 
I 
I 

evi:dence for the plaintiff was struck. Now, the cha.rge in this 

case was seeking compensation for damages done by surface water. 

In the notice of motion this was an act of God contains two 

counts,. (1) that the defendant, in filling in his lot, had 

"obstructed" the natural flow of the surface water "in a wanton, 

I . unnecessary and careless manner," causing it to "backup" and 
I 

accumulate on the property of the plaintiffs: and (2) that the 

def,endant had raised the level of his lot above that of the 

adjoining land and had graded· the fill down to the line of the 

plaintiffs' property, thereby negligently and unnecessarily pour-
I 

10 

17 ing; a great volume of surface water upon the plaintiff's propert~. 

18 

19 

20 

21 

22 

23 

24 

25 

I 
At the trial, after the plaintiffs had concluded their testimony, 

the court sustained a motion to strike the evidence and a verdict 

and judgment for the defendant necessarily followed. To review 

this action of the trial court the present writ has been awarded. 

The properties involved, in this case had a very nice plat which 
I 
I 

I would like to show you. 

COURT: What is the date of that case Mr. Gilmer? 

GILMERz 1949 sir. Now, they lay down the law on this 

LANE'S COURT REPORTERS 
COURT SQUARE 

CHARLOTTESVILLE, VA. 0 #..)-f' . ~., 



and the case was dismissed. In this jurisdiction they have 
i 

2 adopted what is known as the modified corrunon-law rule or common 
I 

3 enemy doctrine with respect to surface water. Under this rule 

4 surface water is considered a corrunon enemy and each landowner, 

5 in.the improvement or protecti.on of his property, may·fight 
! 

6 it off as best he can, subject to the qualificat"ion that he 
I 

7 must exercise his rights, not wantonly, unnecessarily, or care-

s le~sly but in good faith and with such care as not to injure 

9 ne~dlessly the property of the adjacent owner. That cites 

10 a number of Virginia cases. Tested by these principles we are 

' 11 of opinion that the evidence on behalf of the plaintiffs fails 

12 tol make out a cause of action under either count of their notice 

13 ofimotion for judgment. With respect to the first count, the 

14 bu~den ~ras on the plaintiffs to show that in filling_ in his lot 

15 the defendant acted wantonly, unnecessarily, or carelessly, 

16 cibing Harri'~; Motor co. v. Pulaski FurnitJre co., and that's a 

17 ca$e where a little water runacross the face of the lot and they 
I . 

18 haa a right to improve their property as long as they didn't do 
I 

19 it wantonly, maliciously or carelessly. The evidence ,fails to 

20 
I 

establish this. On the contrary, it shows that the lot was 

21 filled in and graded in the usual manner; preparatory to buildin 
i 

22 th~reon. It is true, as a result of this filling, as has been 

23 said, some of the water from the Lamb lot drained northeastward! 

24 I 
into the depression· which extends between the rear of the Parks 

11 

25 ana Beard buildings and the western wall of the plaintiffs• ska ti :ig_ __ 
! 
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19 

20 

21 

22 

23 
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24 

25 

rink, and flowed under the latter building. But so did the wate~ 

from the adjacent properties and buildings. The plaintiffs 

argue that the defendant should have adopted their suggestion and 

should have run a ditch across the rear of the plaintiff's 
I 

property to the drainage ditch to the east thereof, which, they 

say, would have prevented the accumulation of the water along 

th~ side of their building. Assuaing that this ditch would have 

had such a happy result, surely the obligation to construct it 

' 
acioss the plaintiffs' own property, in order to drain the sur­

i 

face water therefrom, was on them and not on the defendant. Es-

pecially is this true since the evidence shows that a large part 

of the water of which-the plaintiffs complain came from the roof 

of1their own building. To say that the defendant.had no right 

tolfill in the depression in his lot, but that it should have re• 

mained as a basin or receptacle for the drainage of surface 

waters from the adjacent properties, would deprive him of the us 1 ~ 

of his property despite the rule that he had the right to turn 
I . 

back the surface water at his boundary line• In 67 corpus Juris~ 
. . I . 

I 

I 

Waters, Sec. 292, p. 869 it is said:, "Urban Property. Although 

there is authority to the contrary, it has been generally held, 

either pursuant. to the common-law rule or as an exception to the 

civil-law rule, that the owner of a lot in a city or town may 
I 

make changes or alterations in the surface thereof essential to 

its enjoyment regardless of the effect on the flqw of surface 

waters, provided he has not been negligent. See also, 56 Am. Ju~. 
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1 on law. In Harris v. Pulaski Furniture company we held that 

2 the construction of a store puilding in the town of Pulaski, 

3 in the usual and customary way, and without negligence~ was not 

4 actionable, although the foundation walls obstructed the natural 

s flow of the surface water across the. lower level of the defen-

6 dapt's property, and caused it to accumulate under the plai~tiff 's 
I 

7 buflding. In the· second count of the plaintiffs' notice o~ motion 

s fo~ judgment they seek to bring.themselves within the principle 

9 of' Third Buckingham Community v. Anderson, supra. In that case 
' ' ' 

10 we held that the upper landowner, in the improvement of his 

11 property, has no right to collect surface water in an artifical 

12 chti:t.nnel or drain and deposit it in concentrated volume upon the 

13 pr<::>perty of his neighbor which is o~.· a lower level. Obyiously, 

14 the present record makes out no su9h case. Such water as falls 

15 on the defendant's lot is not collected in an artifiqial drain 

16 and deposited in concentrated volume on .the plaintiffs'- land. 

17 It ls scattered and diffused .over .the comparatively level surface 

18 

19 

20 

21 

' 
of! the 

I 
to'.'rard 

I 
I 

lot, whence,, in seeking a lo~er. level,' it drains partly 

the plaintiff!s' property and partly elsewhere.,. This is 

merely the unavoidable consequence of the exercise by the de-

fendant of his legal right to improve his property in the usual 

22 ana customary way. Now this property was in Norton County, near 

~ Notton. It was like this other property, outside the city but 

24 tr113ated as suburban. 

25 
co~-r: Are we dealing \·ll'i"t:h suburbdn property, essen-

13 

r------u___..!:t::.:!i~a~l~!l!:..:y~h~e:::.:r!:..:e~=-i~n_t~h~i~s~c~a~s!_?:e!_.'!?c__ ____________ ___, _______ ~---·-
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GILMER: That is what we contend and it is so 

zohed by the county and it is in the city's petition for annexat-

ion. 
i 

COURT: This is on the Rio Road area1 

GILMER: Yes sir. 

COURT: Just at the intersection on the west side 

of 29 at the Rio Road intersection. 

GILMER: Right side of the Rio Road intersection, 

ye:s sir. Within just a few hundred feet of it. Now, here is 

I the boundary line. That is the crux of our case here. 

COURT: In otherwords, your defense is unless there 
I 

I is' negligence involved in the manner in which Phillip's has 

i~proved his lot then McCauley has to fjght the surface water 

I as a conunonrenemy the best he can? 

GILMER: They have done nothing to bring in 
i 

additional water from outside sources. It is just water that 

n~turally falls on there and you can't avoid the rain from 

f~lling on that land. It is going no where except on the lower 

b~sin. As far as concentrating is concerned he breaks it up on 

h~s property and it is further broken up and mixed with a lot 

of other water when it is crossing this artery on the property 
I 

• I . . 

COURT: But you wouldn't di!plte McCauley's right 

' t0 build a dike entirely along the boundary of his lot? 
i 

GILMER: If he was building it for the purpose of 
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being mean the court •••• 

2 COURT: Well, let's suppose he was doing it to 

3 pr$tect his own property to keep that surface water off, if the 

4 law says it's a common enemy. 

5 GILMER: That's a case you would have to decide. 

6 COURT: The question is whether he has got to be 

7 left with his own remedy or whether the la~ gives one. 

8 reall •••• 

That's 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

GILMER: There is no enemy that we know he's 

got. There is on the far side of McCauley.• s lot a ditch that's 
i 

as wide as from you to me and was basically eight feet deep~ 

but that water doesn't drain off of Phillips Property. It 

drains off other property up there. There is no where for it 

to go except down here where it has been going and so, if a 

man can't improve his own property is right much a matter. 

He: claims he had refused this water in as good a method as 

pdssible • • • • • • • • • • • • • • • • • • • • • • • • 
I 

that wouldn't make a bit of difference about the property. Now, 

the pipe was taking drainage water from the road or somewhere 

tnat didn't normally run across this land they would have a 

right to holler, holler needlessly because it would increase the 
i 
I surface water. 
; 

COURT: The increased flow of water apparently 

then comes from the change in the surface at Phillips? 

GILMER: Change in the surface, yes sir. An 

LANE'S COURT REPORTERS 
COURT SQUARE 

CHARLOTTESVILLE, VA. 
'"'·-' 026 t. 

15 



l~~~~~++-~-+-~~~~~~-'-~~~--~~~~~~'--~~~~~~~~~~~~~~~-~16 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

in~rease comes everytime a man puts a building up and puts a 

ro~f on his house. Everytime you cut a tree down you increase 

thr runoff because there are fewer leaves there to catch the 

water. If you plow your land up it's got more runoff than it 

ha~ before it was. If you put down blacktop it increases the 

ruloff still more because it's less absorbinq than it was before 

COURT: That's the next development in the law of 

derelopment I suppose. Isn't there presently in Albemarle 

County what is known as the erosion control law. 

GILMER: Yes sir. 

COURT: When was that entered? 

GtLMER: I think about a year ago sir. I haven't 

13 run into that problem. 

14 COURT: Do either one of you contend that that is 

15 applicable in this case at all? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

can look 

prbmises 

hal been 

J silt 

PEATROSS: No sir •. 

COURT: That is not the issue? 

PEATROSS: No, Your Honor. 

GILMER: We don't have any erosion there and you 

at the back of the lot. We want you to view the 

and you will see that the bank that has been put there 

carefully guarded and fixed so that it won't erode. 

COURT: I suppose that would be applicable if we 

in this case, the erosion control. 

GILMER: It would. Now there is a piece of property 
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running to the south of ours, just beyond this property here 

th~t does run down and settle on his lot. There is considerable 

washing, it comes down on this property over here. That is where 

I they have cut the dirt up and we have it under control where it 

doesn't even wash. That is the only washing we have noticed in 

the neighborhood recently. 

COURT: Thank you Mr. Gilmer. Mr. Peatross? 
·1 

I 
I 

PEATROSS: Your Honor, I didn't know we were going 

to get in the discussion of the law at this point. I certainly 

have my law to which ••••• 

COURT: I will be glad to hear it •. It might be 
I 

helpful in pointing a direction in the case. 
I 

PEATROSS: There is one distinction I think 

possibly might be made in the case which Mr. Gilmer cited and 

passed up to you. I am not sure I don't think that case involves 

a collection in an artifical channel of water. It was piped 
I 
I 

onto someone's property, I think that's the distinction in the 

ca~e. My nature case I would like to cite to the court is 

Third Buckingham Community v Anderson. It to goes into a dis-

cussion of what the law is. It cites that surface water is a 

colnon enemy which a landowner has a right to fight even to dump 

off onto the land of a neighbor, however, there is an important 

qualification in Virginia to this common law rule that the 

dr~inage of surface water is subject to the important qualif i-
1 by it 

cation that is a privilege confered/and may not be exercised 
LANE'S COURT REPORTERS . . 
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18 

wantonly, unnecessarily or carelessly but is modified by that 

gc>l,,en. maxim of the law that one muEit so use his O\m ~ropcirty 

i 
nn not to injure t~e rights o~ another. The case goes on and aoys 

I 

that a landowner cannot collect surface water in.to an artificia. 

I . 

u11lnatural quantiti~a u.pon his nei.gbhor to the suJ~sta.11tial lnjur~• 

of th0 latter. Tb.is is what 'IJ."e think is being done hert:.:. 

COORTi Wh~t year is that case you are now quotin.g? 

I ! PEATROSSi This is ~ 1941 case. 178 Virginia 478. 

Thi! law if reaffirmed in a later case on tho 229 Supplement i.n 

a 1964 casa involvi.ng Virg5.nia law ~;hic~i involved similar 

p~oblems and reaffirms this law ""'hich I am :;:-eadin9 hero now. 
. ' 

Thi.s ear:!~ goes on to say th.at you cannot collect water i1l 

qliant.ity a..nd force it upon your ne.:.ghhor and that this :to true 
, ia 

alithough no more water/collec~ than would have naturally 

ftewad upon the proper~y in a diffaront condition# for it is 

ev:tdant thatt while a 91'1en pace of land may receive a large 
i 

I 
ai¢0unt of sur:f~ee ·water without inju?'Y thereto when it flO'/:s 

I 
g~ntly thereon from natural eauses, yet when collected and 

d:tschargsd in considerable volume at a given point, it may be­

' come v"'ry de~tructive and itijurious. That•a what we say has .been 
I 

dQne here. It's been collected in unn~tural qu~ntities, it is 

piped from the front of his lot all the way down through t.l:at pipe 

arid we aro CCl}'ing that the evidence will shaw· thl!lt there was no 
I 

25 water eoursa coming dot\!Tl here prior to the time this pipe was 
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inserted. There was no bed of water flowing down through the 

2 McCauley Property, there was no bed of water in the open field 

3 out there. Water was absorbed, there was no water course whatso~ 

4 

5 

' But, the major source of this water is this pipe. ever. We are 

I . that this pipe stopped up then •••• sajy'ing was 
I 

6 i COURT: You are asking the court to require the 

7 pipe to be plugged? 

8 PEATROSS: Right. 

9 COURT: Convert it to surface drainage only? 

10 PEATROSS: If the collected surface water were 

11 stopped we would not have the water problem that we have now. 

12 We think the law is clear that you cannot collect it in an un-

13 n~tural manner into a detour channel and dump it. We think this 

14 

15 

16 

is careless action that they erected this pipe so it would dump 

.I i right there and it does injure the land of the McCauley's. Th s 
I 

is our point and we think the law is clear. The law doesn't 

17 ailow one to do this, to collect water and we do think that the 

18 

19 

20 

21 

22 

23 

24 

25 

' 
M¢Cauley's have been damaged. We think there is evidence to 

show that there is damage that has been done to this property 
I 

a~d if continued it will continue to damage it. He has taken 

I 
steps to try to prevent the damages as much as possible. Since 

1~68 he has tried to resod the grass and fill in his garden and 
' 
' 

whatnot but if this continues it will continue to wash out his 
i 

I property and we think there is damage in a substantial amount. 

COURT: Gentlemen, in both of your presentations 
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in your opening statements it appears that a lot of the factual 

information is undisputed and that is, that the Phillip's Lot 

has been changed by the leveling of the surface, by paving a 

portion of it and collecting in catch basins and discharging 

the surface water through a pipe and a difuser onto the oil 

company lot where it has been by natural flow of the land 

eventually gets on the McCauley Property. Mr. Gilmer's positio~ 

is that it's a natural improvement which has occurred and the 

amount of surface water which is discharged is no greater than 

would have been otherwise discharged taking into account the 

right to improve and Mr. Peatross says that the catching of this 

water in the catch basin and discharging it through the pipe has 

increased or in concentrated fonn has increased the effect on 

th~ McCauley Property. Now, I don't suppose to that extent there 

is.any great dispute in the evidence. The fact is the under 

ground drain and catch basins are on the Phillips Property and 

di$charges the water through a pipe and Phillip's has placed a 

defusing device of some sort at the exit at the pipe. The big 

qu¢stion will be whether or not the law, as applied from the 

cases you all have cited and the manner in which Phillip's has 

undertaken to catch and discharge this water is such that the 

court would require a change particularly at the outlet or dis~ 

charge area of the pipe~ Mr. Peatross apparently takes the 

posl.tion that the pipe itself is the unnecessary element carrying 

water from the.catch basins·and had Phillip's merely left his 
i .' 
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lot without a catch basin or discharge pipe he would have no 
i 
I 

2 co~plaint. Maybe you all can stipulate a great deal of your 

3 evidence and it does seem to me that it does raise a substantial 

4 issue, as to the law rather than to the essential facts in the 

5 case but I will leave that to you all. Get your evidence into 

6 

7 

8 

the record. It may be an important matter to each side and it 

cohld be a factual basis for a decision should be in the record 
I .; 

as, well as from the evidence and your opening statements so I 

9 will leave you all to that and if you have photographs or other 

10 evidence that you wish to present that can be examined by 

11 respective counsel and placed in evidence by stipulation I will 

12 allow you time to do that if you would like to do it. It might 

13 

14 

help 
I 

I 
I 

to clarify right from the beginning. 
thing 

GILMER: I think a view is the main/that is going 

15 to clarify it and I think it will appear on view that if those 

16. catch basins were filled over and the roof water was drained 

17 you would have exactly the same thing and when the water got to 

18 hia place it wouldn't be an inch wider than what it is now. I 

19 think a view of the premises will show that. 

20 COURT: I don't want to take a view and have the 

21 ef'fect of blocking the essential facts from the record so I thinlt 
I 

22 we would be wise to get some of the facts in the record and then 

23 we will take the view at the appropriate time, at the break of 

24 so,me of the conclusion of the evidence. Now, do we have anything 

25 that would require identification of the parties any further 

COURT SQUARE 
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than the pleadings have already shown. That is, ••••• 

PEATROSS: Your Honor, I did have some pictures 

th~t you just mentioned, those taken to Mr. Gilmer. We are 
I 
I 

going to let Mr. McCauley explain these different pictures and 

what the pictures show when .he testifies. If Mr. Gilmer has .. 

any pictures I will be glad to consider them being entered. 

I . COURT: If the, pictures can be generally stipulated 

as representing the condition of the respective lot, I think 

that can be all of the identification. Now, the oil company 

th~t has been shown on the sketch is identified in Mr. Gilmer's 

pleadings as Eastcoast Oil Corporation, is that the proper 
I 

identification? Mr. Peatross, would that be stipulated by you 

that that identification is sufficient? 

PEATROSS: Yes sir. 

COURT: Can you put a little line on that generalJy 

to designate north and south Mr. Peatross? 

;PEATROSS: Yes 'sir. 

': COURT: How would 29 run relative to that? 

PEATROSS: 29 is here Your Honor. 

COURT: 29 runs a little east of north so you mig~t 

ha1ve an angle, say of 45 degrees, up through that oil company 

ldt and that might be truer the north line. Maybe I am looking 

aJ it exactly backwards. I think the reference to the •••• Mt. 

P~atross, the sketch in the file indicates that you are right 

the first time, south would be the opposite •••• the way this is 
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I 1 shcbwn 

......... 

nolth 2 

the line would be 45 ·degrees through the McCauley lot and 

would be at the bottom of that •••• that way would be north, 

3 is that correct? 

4 

5 

6 

7 

8 

9 

10 

PEATROSS: Yes sir. 

COURT: That's the way it is ehown on this. 

I 
Actually it is upside down so if you draw a 45 degree line across 

thit north would be at the bottom. Now, I suppose you all woulc 

waht that sketch introduced as an exhibit on either side. 

GILMER: I have no objections. 

COURT: All right, we will let that be Plaintiff's 

11 ex~ibit A or 1 whichever, you may have already started some • 

12 REPORTER: I have, I am at 28. 

13 COURT: All right, let that be according to the 

14 nutnber then. 

15 PLAINTIFF'S EXHIBITS 1-29 marked by the Court 

16 Reporter and Sketch entered as 29. 

17 COURT: Can we stipulate that it's an eight inch 

18 pi~e? I think you show that on the sketch don't you? 

19 GILMER: Yes sir. 

20 PEATROSS: Yes sir. Mr. Gilmer asked me about 

21 t~at and he said that is correct. 
I 

22 COURT: The drain pipe then which is the principal 

23 source of the complaint in this case is an eight inch pipe. 

24 PEATROSS: Yes sir. 

25 COURT: How many of the exhibits.then are in 
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a ~osition to be stipulated? Do you have any question about an~ 

of them at this point? 

GILMER: The list of questions I have got as to 

the grading of it, I am not objecting to any of those pictures. 

COURT: All right sir. 

GILMER: Some I think are not relevant but I am 

not objecting. 

COURT: Do you have any that you wish to •••• 

GILMER: Not at this time. 

COURT: All right. 

GILMER: I may want to select them, I have got a 

lot of pictures. 

COURT: All right then, we will allow the pictures 

that the plaintiff has tendered to be filed as exhibits, the 

colrt will admit them in the sequence on the numbers 1-28 and 

29 is the sketch. All right Mr. Peatross, you may call your 

first witness. 

PATRICK o. MCCAULEY, Having been duly sworn 

te~tified as follows: 

DIRECT EXAMINATION 

Byt Mr. Peatross 

Q Mr. McCauley, would you &:ate your name and 

address for the court please? 

A Patrick o. McCa.uley, Route B Box 423 
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-------+-1---+-----------M_c_c_a __ u_l_e_y_-_D_i_r_e_c_t _______ ~ ______ l 2 5 

Chlarlottesville. 

2 Q What' is your occupation? 

3 A I am Superintendent at the truck terminal for 

4 United Postal Service. 

5 Q And where do you presently reside? 

6 A At Route 8 Box 423, off Rio Road just west of 

7 Route 29. 

8 Q I direct your attention to Plaintiff 'a Exhibit 

9 29 on the board, does that properly show the location of where 

10 yop presently live? 

11 A Yes. 

12 Q Under the designation of the McCauley Lot, is 

13 that right? 

14 A That's right. 

15 Q Would you tell the court when you moved to thi!: 

16 location? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 1958, I think it was in June. 

A At the time, the first house up on Rio Road wae 

u~ysses Black, the second was Randolph Bolling and the third waf 

MJss Minnie Bolling. 

Q Did you build your residence at that time? 

A I had it built, yes. 

Q You moved in in June of 1958 or approximately 
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thlat time? 

2 A Approximately. 

3 Q Would you describe the condition of the 

4 

5 

p~loperty as shown in yellow on the chart and designated as 

Phillip's? : ' 

6 A Well, the part from Rio Road straight back was 
, 

7 

8 

0:8:en field, it was grown up some and the little L off to the 

bo,ttom of that map was in woods with one small barn on it. 

9 Q Did you go out and observe this property that 

10 you were going to purchase befo~e you built your house? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A Yes we did. 

Q Did you talk to the real estate agent about it't_ 

A It was a person to person sale. 

Q From your own personal observation at the time 

you moved there and in observing your lot, did you ever observe 

aJy water on this lot at that time? 

A No. 

Q Did you have occasion to view the lot that is 

now owned by Phillips? 

A Yes. 

Q Did you ever see any water on that property? 

A No. 

Q Did you ever see any collection of water? 

A No. 

25 I 
f--~~J.L_-1_~~~~~~~~~~~~~~~~~~~--'------

Q Would you explain to the court how you would 
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1--~~-----j-f-~-+-~~~~~~--~~-~~ 

habpen to remember what you observed? Anything particular 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

I 
I 

stirike 

I 
you? 

I • 
time? 

I 

a pony field. 

usle that and 

I 
of any water 

I 

13 i tl rained? 

14 

15 

A You mean as to lack of water? 

Q As to your observation of the land at that 

A Well, we used the lower part of the land for 

Mr. Bolling owned it at the time and he let us 

I mm.,ed it off and .cleaned it and there was no sigr 

or path of water. 

Q Did you observe this property when it rained? 

A Yes, I could see it at all times. 

Q Did you ever see any collection of water when 

A No. 

Q Did you ever see any movement of water across 

16 
I your property at all? 

.A No, not what you would ~all any mass amount. 

18 Q Do you recall the time that Phillip's Building 

19 Supply purchased the property .as shown on that map1 

20 A Yes • 

21 . Q Do you remember approximatelywhat year? 

22 A I would say around 1964, I am not aure of the 

23 c;tate. 

24 Q Do you remember what buildings went up on that 

25 
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A Yes I do. 

Q Could you explain to the court what buildings 

th~y were? 

A The one that has the office, the warehouse or 

part of what is a warehouse and shop. 

Q After the construction of these buildings whicn 

you have just mentioned did you notice any movement of water do~n 

the back of that open field or on your property? 

A No. 

Q Do you remember when they made any further 

im:>rovements to their property? 

A Yes. 

Q What time do you remember as next observing 

imbrovements being made? 

A I believe in the spring of 68. 

Q What improvements were being made to the 

prbperty at that time? 

A Well, they were cutting down part of 29 North 

to relieve the vision and they were bringing the fill dirt from 

there and bringing it over and putting it on the back of their 

lolt and leveling it off~ 
O Do you remember any other improvements that 

were being made at that time on the back part of their lot? 

A They, at that time, had started to dig a ditch 

to; put in, what we are assuming to be a pipe . 
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COURT: Mr. McCauley, which is the back part 

refer to? 

A It would be down at the water, that would be 

the part. 

COURT: Talking in terms of north, east, south or 

we
1

st. Now, you see the red arrow going north, what direction 

wobld it be when you say the back of the lot? 

A It would be south. 

COURT: The south part of the defendant's lot. 

Is that where the fill dirt was added? 

A Yes sir. Along the southwest part where on 

thie map the word Phillips is written. 

Q Mr. Mccauley; did you notice anything else beirg 

done other than the filling in of dirt? 

A Well, they were digging, it seemed to be at 

tHe time an open ditch, we didn't know what the purpose for it 

wJs to be. 

Q Did this construction give you any concern at 

all? 

A Yes it did. 

Q l"1hy? 

A Because I realized that if we were to have 

a storm at the time it would fill us with red mud.· 

Q Did you.take any action to try to contact 

PJ;lillip's? 
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A Yes I did • 
. , 
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Q How did you take this action? 

A Well, I contacted a local lawyer and.he wrote 

a letter for me which I presented to Phillip's. 

Q Your Honor, we would like to enter this letter 

into evidence. I would like for Mr. McCauley· to read it, it is 

ndt a very long letter. 

COURT: All right, be admitted as Plaintiff's 

Exhibit 30. No objection Mr. Gilmer? 

GILMER: No sir. 

COURT: All right, be admitted. 

PLAINTIFF'S EXHIBIT number 30 so marked at this 

time by the court Reporter. 

A Dear Mr. Phillip': ., Your recent property 

improvements have resulted in water drainage conditions that 

elentually in the event of a good rain is going to damage my 
j give 

property. I therefore/you notice that you should get rid of 

ylur rain water in some other way than by collecting it and 

allowing it to flow in a concei:rated force against my land. 

iltend to take court action against you to prohibit you from 

ahroping this collected water on me and recover from you any 

dlmage I may suffer because of this situation. 

COURT: What is the date of that? 

A April 9, 1968. 
LANE'S COURT REPORTERS .. -
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Q Mr. McCauley, as a result of that letter was 

action taken by Mr. Phillips? 2 

3 

4 

] A That is when they came down and put the pipe 

cover the ditch here. 

5 Q Did they change the direction of the ditch? 

6 .A No, not that I know of. 

7 Q Did they do anything else to this improvement 

8 of the back part of the property? 

9 

10 

11 

12 

13 

A Not at the actual time. Later on they did put 

sore rock then they went to cross ties for a catch basin and put 

splash type rock in that and later on they came back again and 

lala boards across the bottom of the fence row to try to profuse 

wa~er or try to profuse it. 

14 Q Going back to the date of April 9th, the date 

15 of that letter. After that first construction was completed ••• 

16 let: me back up. Prior to that time, had you noticed any water 

17 mo~ing across your property? 

18 

19 

20 

21 

22 

23 

24 

25 

A No sir. 

Q Rad you noticed any water moving down across 

th~ oil company's property? 

A No. 

Q After this ·construction was completed around 

the 9th of April, did you notice any movement of water across 

volr property? 

A You mean with the pipe. 
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Q After the pipe had been installed? 

A It was a long time because it was a dry summer. 

The first time was, let's see. 

Q Do you have some notes there? 

A I have some notes of different times. 

Q Do those notes coincide with these photographs? 

A Yes they do. 
know 

Q Your Honor, I don't;the best way to approach 

this He has the description that he took in the way of notes 
I . 

for each of these photographs and what they show. I don't want 

to take up the courts time. 

COURT: Did you prepare the notes that you are 

reEerring to? 

A Yes sir. 

·COURT: Well, you may go ahead and get general 

wi[~h the information that you referred to then we will try to 

ti it in with the photographs specifically Mr. Peatross. I 

. th~nk it would be bette·r to get a general view of the case first 

I 
be~ore we go into the specifics. 

Q Mr. McCauley, when the first rain came what 

happened? 

A The first one was a small rain if I recall 

correctly and it made a small creek across 

thlt you could see the water running above 

the property, enough 

the growth of the 

grlss. 
r-----.u._--+-1 ------------------------·-----------'·---··--· 
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Q Could you estimate the depth of this water? 

A The first time. 

Q The first time? 

A The grass is normally cut at about two and a 

quarter inches so it must have.been say three inches. 

Q Did you notice the width of. this water when it 

mo~ed across the land? 

feet. 

I rould say, 

pipe? 

A That first one I would say approximately six 

Q Did you observe the source of the water? 

A Yes, the water was coming out of the pipe at, 

half the speed for the size of the pipe. 

Q In your estimation what is the diameter of the 

A Eight inches. 

COURT: Are you meaning to infer that the volume 

0£ water was about half of that pipe in size? 

A Yes sir, that was on the first small rain. 

·Q Would you describe the course of that water 

as it came across the proper.ty or from the time it left the 

pipe until the time it came across your property? 

A The map that you have there is very accurate. 

Q Did this water flow entirely down across your 

A Yes, it cuts my lot in half actually and goes 
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to the creek bed which is further off the map on the west side 

of the map. 

Q Do you recall the next time that it rained? 

A Yes. 

Q would you describe to the court what you 

ob[lserved at that time? 

A It was what you would call a normal thunder 

st rm and I observed the pipe and it was coming out at what, of 

I course it's impossible to get it completely full because of youJ~ 

air pressure, it has to have a certain amount of leeway but it 

had all it would take and it was shooting out of the pipe at 

ma(be six to eight feet. This was before they had put in any 

of the splash or pipe thing. 

Q Would you describe the depth of the water as i 1 

across your property at that time? 

A Six to eight· inches in width, under twenty·. 

I measured one time at about nineteen foot two inches 

I believe and one other time I measured eighteen feet, six inch,~s. 

So, it is in the area of twenty feet wide • 

. Q Mr. McCauley, do you as to 10ur own personal 

knowledge know from what source this water comes? 

A Only what I have seen because I have to go by 

t,ere of course to go to work, to the mail box or anything else 

and it seems to come from the drain in the north of the map 

tJere and I also notice they put a small one in on the McAllist~r 
I 
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Property over to the catch basin and of course the pipe running 
, 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 
I 

22 

23 

24 

25 

thl rest of the way down. I don't know exactly how many drains 

thly have off of the buildings that go to this one channel basir 

buh the whole northside is geared to run into that one drain 

. I pipe. 

COURT: What is the normal slope of the land 

in that area, towards your property? 

A Yes sir. 

Q Do you recall Mr. Mccauley when it rained agair? 

A Because of the first ones and we were a little 

mo~e interested in it, the next time it rained I don't believe 

we were home and when we got back it was after the rain or at 

the end of the rain and it was still a large creek and my 

brhther had borrowed.· my camera so I didn't get a picture. I 

weht to get it and when I got back it had stopped raining and 

of course the creek stops when it stops raining, usually in a 

period of a half hour afterwards. 

Q Do you have any information as to the time it 

takes for the water to collect and come across the property? 

tJ to 
A When a thunderstorm breaks loose it runs from 

fifteen minutes before it actually runs onto our propert~. 

Q Now, these particular rains that you have 

described, do you recall which dates they generally cover? 

A I have them listed here. 

Q What approximate dates are they? 
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A The first one was June the seventeenth, nine-

teen sixty~eight and June the twenty-third was a big rain, that 

wal the one we wasn't there, excuse me. 

I Q After each rain subsequent to those you have 

mehtioned does the same water problem occur? 

A Yes, depending upon the amount of rain. 

i 
I Q How severe or had does it have to rain before 
I 

yob have any water at all running across your property? 
I 

A Now, not a shower of course, but like this lasi 

month we have had some fairly heavy just normal rains, it 

1. 

worldn't be considered 

across there. 

thunderstorms and we have had creeks 

Q Following these times that you have mentioned 

have you continued to have water problems when it rains? 

A Yes. 

Q Did Mr. Phillips attempt to make any improve-

ments during the sununer of this time? 

A All through that summer he kept adding dirt 

an.d things. Of course, there was no defusion at all at first 

aJd afte.r they realized what was happening they added some 

sp

1

1lash rock and then they added other defusion but it was done 

al.ong gradually over the summer. 

Q Coming on up to recent times now, do you still 

a water problem? 

A Yes. 
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o Is it as severe as it was originally? 

A Yes. 

Q 'Why? 

A They have done nothing to stop the water, it 

ju~t slows it down but it doesn't stop it. 
i 
I COURT: How much does it spread? 

A How much does it spread? 

COURT: Yes sir. Does it make a wider channel 

than twenty feet now as a result of the defusing? 
rains 

A No sir. It runs, the heavier/runs about twent~~ 

feit across my property~ The defusion is along the fence row 

on! the southwest part of Phillip's, it is not right at us. It 

dots defuse out but it comes back of course into this one 

creek bank. 

bu,siness zone 
I 

I yoiur property 
I 

lercial. 

COURT: Where is the dividing line between the 

and the residential or is the whole area including 

zoned for business? 

A It is zoned either business, manufacturing or 

COURT: Your lot is •••• 

A A business lot with a residential house. 

COURT: How far does that extend in the southwest 

direction, the commercial zone or business? 

A From this direction it would go over to the 

~-------1L_.:_p_r!-1o.:_p_e_rt__::y_k_n_o_wn __ a_s_B_e_r_k_e_l_e~y_c_o_mm_u_n_i_t...:.y_. _____________ _,__ ___ _ 
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COURT1 All the way over to that? 

A It's only a rocks throw from my property. 

COURT: Is that where the stream that catches thii~ 

ruh off surface water •••• 

i A It comes down to about the entrance to the 
' I 

Beirkeley Subdivision. 

COURT: How far in feet would that be Mr. 

Mc'Cauley? 

I A Two thousand maybe, from our property to the 

entrance to Berkeley. That is just a rough guess. 
1 

COURT: All right, fine. 

Q Mr. McCauley, do you recall what the zoning 

was for your property when you originally moved there? 
I 

I A We had no zoning law. 
i 

Q When the zoning laws first came into effect 
i 

wbat was your property zoned at? 
' I 
i A Business. 

I Q Was this after the time that Phillip's had 

mJved to the present location? 
I 
I 

I 
I 

I 

I 
l 

A Yes. 

Q Turning our attention to damages Mr. McCauley, 

htve you suffered any particular damages as a result of this 
I 

flow of water across your property? 

A Yes. 

Q Would you describe to the court what they have 
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1~~~~-H~~~l--~~~~~~--~-~~~-"--~~·~~~~~~~~~~~~~~~~-l-
I 

1 be~n? 
I 

2 A Well, there is trouble with the septic tank 

3 since the creek runs over the end of my septic field. I have 
I 
i 

4 lost dirt out of the garden area, we have lost the use of that 

s land for any purpose of cultivating, gardening or anything we 
i 

6 wo~ld want to do. 

7 i Q Let me ask you about your sptic system first. 
J 

I 
I 

8 When was this septic system installed? 
I 

9 

10 

11 

saJ 
I 
i 
I 
I 

A When the house was built in the spring of 

O How often do you have to have this septic 

12 sy~tem pumped? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Normally I couldn't say. I am not an expert 

inithat field. 

I 
0 How many times have you had it pumped? 

A Well, we delayed putting it off in hopes of 

stopping the water situation and we have only had it pumped the 

onl time but it definitely needs it again. 

Q Have you had it pumped prior to the time that 

i 

ant, water problem existed? 

ha~e 
I 
I 

! 
I 
I 

I 

A No. 

Q After you did have the water problem did you 

an occasion to pump it? 

A Yes •. 

Q What did you discover when this system was pumped? 
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I I 

1 A 'rhey got a large amount of backfeed into the •• 

2 I was there when it was pumped ••• they got a large amount of bac) 
• 

3 
I feed into the tank which means that there is a lot of water 
I 

4 that shouldn't have been in there and from my observation I 

5 wo~ld say that it is because we have lost a part of the septic 

6 field itself. Being covered with the creek and the sifting out 

7 through the dirt and backing up through the tank. At least 

8 cutting off the use of the probably twenty-five percent of it. 

9 I Q Had you ever had any problem with this septic 

10 system prior to the time the water ran across your property? 

11 A No sir. 

12 O Would you describe the condition of the 

13 property n01? Since the water has moved across it? 

14 A Well, along the line the grass has turned blacl 

15 I in.spots. Of course it comes out and goes back, depending upon 

16 the amount of rain. It is quite soggy and you can sink down 

17 in,the grass. After a rain it is three or four days before I 

18 can cut my grass in that area. 

19 

20 

21 

22 

23 

I 
de.cribe 

I 

Q After you had you,sptic pumped would you 

your condition of the field at that time? 

A Well, at the time it dried up as it should be 

and it lasted for maybe two or three months until we had anotheJ 

hatd rain and of course I was back just like I was. It is stil 

24 the same way. 

~ 

25 Q Now turning your attention to your garden. Ha,re 
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i 

I McCauley - Direct 
I 

you suffered any specific damages regarding the water? 

A Yes, it has washed out the two lower rows of 

my garden and we replaced the dirt on that one time and it did 

it again so we replaced it the second time then we quit. It 

would now take about six pickup loads of dirt, roughly, to fill 

I 
itlback to its normal •••• 

Q Did you :.lose any specific crops so to speak 

th~ time the waters first came? 

A Well, the first time we lost a row of onions 

and a row of corn and the second time we lost a row of tomatoes 

t 

and we don•t use that anymore, we just quit using it because it 

waJ 
I 

no good. It is still cultivated but we don't plant it. 
I 

COURT: What is the size of your lot Mr. McCauley'i 

A It's 450 feet on the back and 176, I think, 

fe¢t and the front is 190 feet. It is an angle on the lower 

so~thwest end. 

I acre of land? 

COURT: What are we talking about, a half to an 

A No sir, it's almost one and a half, I don't 

know the exact measurements. 

COURT: One and a half acres? 

A Yes sir. 

Q Mr. McCauley, has there been any other damages 

which you have suffered other than the septic system and the 

garden? 
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l A Well, we had a culvet under the creek and that 

2 washed out because it couldn't take all the water. We used that 
I 

3 to [get across to mow the grass on the other side of the creek 

4 and at the time we had the ponies out there and we used that to 

5 pull the pony cart across. 
I 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

so :I left it. 
I 

! 

Q Did you try to replace this culvert? 

A Yes, I replaced it once and it washed out agai~ 

0 Are there any other damages? 

A Well, I contributed the loss of one apple tree 

to!it because that was at the edge of the line and it just 
; 
; 

se~ed to lay over for no reason, it was in the opposite directjon 

than the wind blows so I assume that it became loose in the dirt 

an4 ready to fall over. 
I 
! 

' I 

Q Did the flow of water affect this tree? 

A I would assume that it did •. I am not an 

ex~ert in that regard. 

Q Are there any other damages that you can think 

of ,that you haven't mentioned, to your yard or anything? 

A Well, of course everytime it rains it makes 

these small pockets in the sod and I have had to continuously 

f i~l those and replant and in my gate area it washes out 

i regularly, it is washed out some now and in other places that 

I have to continually put a small amount of dirt back on. 

COURT: Do you have any damage to your house itself? 
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A No sir. My house is sitting approximately 

i 
f i~ty feet away from this area • 

Q Are you able to use the area of your yard 

where this water comes across? 

A No, I haven't anymore during the rainy season 

and especially on the septic field. The children aren't allowec 

to go on it. 

Q Turn to your garden again Mr. McCauley. Do yo\ 

have anr estimate of how many loads of dirt it would take to 

i 

replace what has been washed away? 
I 
! 

A I put three on it the first time, pickup loads 

and four the second time and I would estimate now six. to eight 

loads to fill in, that is pickup not dump loads. 

Q Do you have any estimate of what a pickup load 

of dirt would cost? 

A I see it adverti_sed in the paper at $15.00 

deiivered, that is top soil. I haven't bought any recently and 
I 
; 

I ~eally don't know the cost. 

Q How much did it cost t6 have your septic 

system pumped when you had it pumped? 

A The pumping itself was $35.00 and we had to 

have it dug up previous to that and covered up after the man is 

gone. 

Q Do you have any estimate of what you spent in 

I 

gr~ss seed to replace spots on your property? 
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1 
A That wouldn't be a large expense. I would say 

te
1 

dollars over this period of ten years. Four years. 

1 

2 

44 

I 
3 I Q Have you had to do any fill in around the area 

I 
4 of 1your gate? 

5 A Constantly. 

6 Q How much dirt have you lost around that area, 

7 do you have any estimate of that? 

8 A I just take maybe one wheelbarrow about half 

9 
I 

fui1 and fill it up each time we have a heavy rain. 
I 

10 

11 

I Q Do you have any idea how much it would cost to 

rellace the apple tree? 

12 

13 l A No, I replaced it myself so I didn't have any 

ex. ense but to have someone like a nursery come out I would gue1~s 
I 

14 itiwould be around $15.00 for them to plant one. 

15 Q Witness with you Mr. Gilmer 

16 

17 CROSS EXAMINATION 
··:·,;,.· 

18 By: Mr. Gilmer 

19 Q You say the wind blew your apple tree over? 

20 I A No sir. 
I 

21 
I 
I Q The wind I was blowing when the apple tree fell 

22 
I 

wa~n•t it? 

23 A I don't recall that it was blowing. If it had 

24 

25 

bein blowing it would have been from the opposite direction. 

I Q I thought that's what you said, the tree fell 
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1 in the opposite direction than that of which the wind was blowir g? 

2 A Right. In otherwords, it couldlardly fall into 

3 th~ wind. 

4 Q Now, your lot is that area shown on that map? 

5 A Yes it is. 

6 Q It runs much further south and it runs much 

7 fu~ther to the west? 
I 

lol to the 

8 A It runs right much further south, not a whole 

9 west. 

10 Q Now, when you bought that property it was in 

11 

12 

13 

grass wasn't it? 

I 
A Yes it was. Grass and woods. 

I Q All the water from up there where Phillip's 
' 

14 lot is and the back of those three lots there drained down your 

15 way? 

16 A We didn't get any water. I don't know where 

17 it went. 

18 Q It slopes in that direction don't it? 

19 A There is a slope in part of that yes. 

20 Q Then, the area to the east of the Phillip's 

21 PrQperty, that slopes down into your property to doesn't it? 

22 A Part of it slopes in that direction, part of 

23 itlthe other way. 

24 Q Part of it slopes toward your direction. You 

25 never noticed any water running on the surface until Phillip's 
i 

LANE'S COURT REPORTERS .. -
t . 056 COURT SQUARE 

CHARLOTTESVILLE, VA. 



McCauley - Cross 

made this change? 

2 A That's correct. 

3 Q Now, at first when he started doing some work 

4 upjthere you were afraid you were going to get red mud weren't 

5 yo~? 

6 A Yes. 

7 Q Did you ever get the red mud? 

8 A No sir. 

9 O What is your property worth noW? 

10 A The tax value is $23,500, I believe. 

11 Q Twenty-three thousand what? 

12 A $500.00, I believe. 

13 COURT: Have you had a new assessment? 

14 A That is the new assessment. 

15 Q Is that the assessed value or the appraised 

16 value? 

17 
i 

A That is the assessed value, the appraised valuE 

18 I 
wa:s in the range of $60,000.00. The reason for the difference 

19 is because an assessment for tax purposes they have to give you 

20 t~e minimum on the business rate. On resale the property in 

21 t'h1at area is very high. 

22 COURT: If your property were resold Mr. McCauley 

46 

2.3 would that require that it be used as business. Does that chan~e 

24 

25 

tlie zoning? 

I 
A Yes sir. It is zoned business no~. It can 
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McCaulev - Cross 

on~y be used for business. 

COURT: If you sold it it could not be used as 

i a residence after you sold it could it? 

A I don't know the law on that sir. 

COURT: Could you gentlemen enlighten the court 

onlthat as to what the effect of a sale of Mr. McCauley's 
I 
I 

property would do with zoning? 

A I don't think the sale would affect it at all 

but destruction by fire or something might affect it. 

I 
COURT: It seems to me that his would constitute 

a continuing exception or variance and once the character were 

47 

changed it would no longer be entitled to have that variance. 

l GILMER: Once it's changed, yes. The sale wouldn't 

be a change, it could still be used as a residence. 

COURT: I see. 

GILMER: Whether he uses it or someone else uses 

it doesn't matter but if the house were destroyed they couldn't 

rebuild it. 

I I 

COURT: so, it would continue in the present 

situation as long as the house could but you could not build 

another dwelling on it then. 

GILMER: I think that's the law. 

COURT: The $60,000.00 you say is the appraisal 

fo1r business property? 

A That's correct. 
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Q Now, where this water from the Phillip's 

2 property and the other adjacent property crosses your land how 
I -

wide is it when it enters your land? 3 

4 A Fifteen to twenty feet. 

5 Q After it gets on your land does it get wider 

6 or narrower? 

7 A It stays pretty close to the same until it 

8 hi~s the garden fence area. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q How far is the garden fence area? 

A Roughly seventy-five feet. 

Q Then when it hits the garden fence area how 

wide is it? 
I I A It breaks up and scatters then. Part of it 

goe
1

s down through the bottom of the garden and part of it drops 

I 
of~ over to the creek itself. 

Q Could you give us some idea of how wide it is? 

A Through the garden it keeps in a line and it's 

only maybe two foot wide and the part going into the creek it 

scaltters out to maybe fifteen feet wide. 

J 
Q When we have a heavy rain do you.ever notice 

an water running off your house? ' ·. 

A Out of the gutters, of course. 

Q Yes and did they make a·stream? 

A Very little. 

Q Your gutters didn't make a stream running across 
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thJ grass? 

A Very little. 

Q There is a big ditch to the west of your 

property that crosses your land doesn't it? 

A Yes. 

Q How deep would you say that ditch was in inches 

please? 

A To clarify it first, there is a spring up there. 

It is actually a creek bed and it may be eight foot at one 

pla.ce. 

Q About how wide? 

A Maybe ten feet. 

Q And none of that water at the point where that 

di~ch passes your house comes off of Phillip's land does it? 

A And goes into that ditch? 

Q Yes, it eventually does. The ditch passes yout 
. "''~ .. 

'-. 

ho,se ,going southeast before any Phillip's water can enter it 

because your house is on high ground and separates it isn't it? 

A Only the part of Phillip's land that is •• that 

is in houses, there are three new houses and it does drain down 

the road and some of it crosses at the building there. 

Q From the business property you see up there 

none of that can get to it can it, just past your house? 

A That's correct. 

Q It does drain a big area there doesn't it, some 
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1 twenty acres or more doesn't it? 

2 A I don't know the acreage. 

3 Q Does this water from Mr. Phillips property cut 

4 a channel anywhere on your property? 
I 

5 I A I have prevented it from doing that by constant 

I 
care. I do have a cut through the garden, yes. · 

I 
: Q cut through the garden, that's the only cut 

6 

7 

8 that has been done? 

9 A The only one that is visible now. 

10 Q That is about 75 feet from Phillip's line? 

11 A Roughly. 

12 Q That was after the water had spread out to a 
I 

13 distance of 15 to 20 feet and then came to gather and cut? 

14 A Yes sir. 

15 Q Have you had any trouble with the depositing 0£ 

16 silt on your property? 

17 A very small. 

18 Q Enough to talk about? 

19 A No sir. 

20 Q What do you plan for Mr. Phillip's to do with 

21 th~ water off the roof of his buildings? 

22 A Stop it from ·coming on my property. 

23 Q How do you suggest he stop it? 

24 A '11hat would be his problem, not mine. 

25 Q You have no suggestion to make on how to stop 
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th~t water from coming off the roof of his buildings? 
I 

2 I 
I A No sir. 

3 Q Now, all that area there on 631 and 29 North 
I 

4 is lpretty well built up in business property isn't it? 

5 A Right. 

6 Q The city is proposing now to annex that into 

7 the city isn't it? 
I 

8 ! ·A The part south of Rio Road, yes. 

9 j Q The part south of 6 32. That would take in you1 

10 
I 

property and Phillip's. 

11 A Right. 

12 Q There isn't any farming within a mile of yours 

13 is i it? 

14 A Within a mile, yes sir. 

15 O Who is farming within a mile of your property? 

16 A I can•t say this minute. Carroll Walton was 
I 

17 fa~ing right up pass the dancela.11, or what use to be a dance 

18 hall. 

19 Q lVhat does he raise, corn? 

20 A I don't know. 

21 Q You say he is farming, does he just have some 

22 horses? 

23 I A He is not a professional farmer. He was 
' 

I assume hay for his horses. I don't know for a fact. raising, 

1-----1L-_~J _____ __:.:O:___D_o__:_y:_o_u_k_n_o_w __ a_n=-yb_o_d..::.y_a_r_o_u_n_d_t_h_e_r_e---=p=--l_a_n_t_i_n_,,,g_w_h_e_a_t~~--·--
24 

25 
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corln or any such ~rops and doing arming for a living? 

A No, no more than small gardening. 

l Q That's what I meant; within a mile. Now, this 

wat r from Phillip's crosses the oil company property before it 

getls to yours doesn • t it? 

A Yes sir. 

Q Have you ever noticed any cutting on that oil 

I company property? 

A Yes. 

Q Does it cut a ditch? 

A Small ones. 

Q Now, when you brought that letter over to Mr. 

13 Phillip's didn't you ask him first thing, do you want to buy 

14 my property? 

15 A. I did. 

16 Q Before you gave him the letter? 

17 A Yes sir. 

18 Q Did you give him a price? 

19 A No sir. 

20 Q He couldn't do much buying without a price coul~ 

21 he? 

22 A Ue said he wasn't interested. 

23 Q You told him then you were going to sue him 

didn't you? 
I 

24 

1-----
25

-LI.. __ _L.l ______ A __ I_g_a_v_e_h_.i_m_t_h_a_t_._l_e_t_t_e_r_. ____________ ~-----
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l Q Did you also tell him you were going to sue bin? 

2 A I don't recall. 

3 Q You did sue him in the summer of 1968 didn't 

4 you? 

5 A I believe that date is correct, yes. 

6 Q Then you dismissed the suit the day before the 

7 trial? 

8 A I didn't, no sir. 

9 Q Well, your attorney did? 

10 A Yes sir. 

11 Q Did he do it at your request? 

12 A No sir. 

13 Q T11en, in the winter of 1970 you threatened him 

14 again with a suit, didn't you? 

15 A My attorney did, yes sir. 

16 Q Your attorney did. When did you file the suit~ 

17 A You will have to ask my attorney, I don't know. 

18 COURT: That speaks for itself Mr. Gilmer. It 

19 was filed on the 14th of January, 1972. 

20 Q That's all I have of this witness. 

21 COURT: Mr. McCauley, what can you give us as to 

22 an estimate as to the height of the fill that was made on the 

23 Phillip's Lot by the moving of dirt? 

24 A Roughly six feet or five feet. 

25 COURT: Any further questions? 
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1 PEATROSS: Yes sir. 

2 

3 REDIRECT EXAMINATION 

By: Mr. Peatross 

5 Q Mr. McCauley; has M.r. Phillip's ever· approached 

6 you about this water problem in any effort to solve it between 

7 I 
you!? 

8 A No.a 

9 Q Did he attempt to discuss it with you when you ·: .. : ~ 

10 delivered the letter? 

11 A No. 

12 Q He never has discussed it with you personally? 

13 A No. 

14 O No other questions Your Honor. 

15 COURT: Anything further Mr. Gilmer? 

16 GILMER: NO sir. 

17 COURT: You may stand aside Mr. McCauley~ 

18 Witness stood aside. 

19 

20 MRS. PATRICK MCCAULEY, Having been duly sworn 

21 tes·tif ied as follows: 

22 DIRECT EXAMINATION 

23 
,. 

Byi Mr.a· Peatross 

24 Q ·Mrs. McCauley, would you state your name and 

25 
ad~ress for the court please? i-------1-'----+---------__;:___ ______________________ _i_ ____ .. 

LANE'S COURT REPORTERS 

.. Q65 . -
t. COURT SQUARE 

CHARLOTTESVILLE, VA. 



McCauley - Direct 
l~~~.:__-~1--~~,~~~~~~~~~~~~~~~--~~~~~~~~~~~-~~--~--~~ 

55 
A Theresa Brookin McCauley, Route 8 Box 423, 

2 Ch~rlottesville. 

3 Q Do you reside on the property designated 

4 Mcf auley property with your husband? 

5 J A Yes. 

6 Q Do you recall when you moved to that property? 

7 A Yes. June of 58. 

8 Q Would you describe to the court what the land 

9 area was and the conditions of it at that time? 

10 

11 

12 

13 

14 

A Well, as Pat has said the land which is now 

Phillip's was grown in sod with·some fruit trees where the 

bulildings are, right back to the south and above us on the nort~ 

part was woods and a small barn. 

Q Did you, at that time, observe any water that 

15 was flowing down onto your property? 

16 A No. 

17 Q Did you observe that property when it rained? 

18 A. Yes. 

19 0 Did you ever observe any water coming down 
I 

20 th1rough the field that is now Phillip• s property? 

21 

22 

23 

24 

25 

A No. 

O Would you describe the slope of the land where 

property is? The field that was then Phillip's Property. 

A Yes, it sloped ••• all of the houses were on 

road, we built our house where we did because it would line 

LANE'S COURT REPORTERS 
COURT SQUARE 

CHARLOTTESVILLE, VA. ?" - 066 t .. 



I I 

McCauley -·nirect 56 
~----++---+------------.:::..c:....::c.::_:c:..=~----'--"'----=----------------.\--·-

1 up with the other houses. .It drops to the back and at 29 it 

2 does drop to the back so it was lower in the back. 

3 Q In otherwords, does the property slope down 

4 towards your property then? 

5 A Yes .. 

6 Q But you never observed any water coming dO"\<m 

7 that slope, is that correct? 

8 A Right. 

9 

10 

COURT: Mrs. McCauley, you are referring to the 

I back you mean the south part of your property? 

11 A Yes sir, sorry. 

12 Q Do you recall when Phillip's Building Supply 

13 cmne and purchased that property? 

14 A I do. 

' 
15 Q. Do you remember when, approximately the date? 

16 A Not really, no. 

17 Q. Do you remember approximately what year? 

18 A It was in the sixties, I don't remember. 

19 Q Did you notice any water problem after they 

20 moved onto the propa:ty? 

21 A No, not at the time. 

22 Q Did you ever have any complaints from any of 

23 your neighbors about water problems? 

24 A No. 

25 Q Do you recall when Phillip's made improvements 
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on their property? 

2 A Yes. 

3 Q Do you remember what dates these were? 

4 A Are you referring to the filling in of the 

5 di.'"t? 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Yes. 

A Yes I remember when it was done. 

Q Do you remember approximately when it was done: 

A Yes, I think it was sixty-eight. 

,Q Up until this time had you ever had any water 

problems whatsoever, with water· running across your property? 

A No. 

Q Would you describe the improvements that were 

mac
1
e on the south part of the Phillips Property with the fillin~ 

in, how did they go about it? 

A They filled it in level with the dirt that was 

ta"N.en from 29 and then they put the drain pipe which we have 

beJn referring to today in. 

Q Are you familiar with the letter which Mr. 

Mccauley delivered to Mr. Phillips? 

A I am. 

Q Were you alarmed about any water problems whic~ 

could exist? 

A Yes. 

Q Why? 
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A Because that is our home. 

Q Why did you think there would be a water 

I problem? 

A Well, when they changed the lay of the land 

anb put the pipe in the water had to come to us. 

Q In fact, did you have a water problem after 

I 58 

7 these improvements were made? 

8 A Yes, the pictures will show it. 

9 Q Would you describe to the court what the 

10 pj ctures show and the type of water problem you were having? 

. -11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COURT: Let me see those pictures .if I may while 

sne is referring to them. I think they have been admitted into 

evl .. idence, have they not? 

PEATROSS: Yes sir. Your Honor, Mr. McCauley mado 

some notes on the individual pictures and we would like to have 

~at admitted. Some of it might not be admissible, I don't 

k~ow. Do you have any objection to the description of the 

pictures Mr. Gilmer? 

COURT: You have got a written summary of them? 

PEATROSS: These are what he prepared and typed 

uj himself. 

COURT: Let Mr. Gilmer take a look at that. Mayb~& 

I 
trat will dispense with a lot of questions. The photograph 

marked Plaintiff's Exhibit number 10, dated 7/3/68 shows the 

jf>ek the day after a big hail stoxm, do you recall that? 
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J. A Not specifically, because that has been s01neti~1e 

COURT: 7/2/68 is the date. 

Q Mrs. McCauley, did Mr. McCauley pepare these 

notes and take these pictures? 

A He took all of the pictures. Of course, I am 

aware and saw the notes but it has been sometime. To remember 

eabh one ;n detail I could not do that. 

Q Any objection Mr. Gilmer? 

GILMERi No sir. 

COURT: We will accept those then as a narrative 

summary of the pictures as an exhibit. Plaintiff's Exhibit 
I 

a,d I think it will help to save time all the way around. 

PIAINTIFF'S EXHIBIT Number 30 so marked at this 

t~me by the Court Reporter. 

Q Mrs. Mccauley, would you then generally 

describe what you observed that the water did to your property? 

Je first time you saw it. 

A Yes, we observed it as we have ever since. 

Q Do you recall what depth this water was? 

A I wouldn't know exactly. 

Q Do you recall what width the water was? 

A Of course I know what Pat has said about 
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measuring it. I 

2 

3 
I 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I 
0 Do :you recall from your personal observation? 

A I am always there, yes. 

Q How wide, approximately, from your personal 

observation would you estimate the water to be? 
I - . 

A Well, I would say fifteen to twenty feet but 

it does depend on the size of the rain. 

Q How heavy a rain would you need ••• would there 

ne4!d to be in order to have any water at all moving across the 

prlperty? 

A Any shower at all the water will come out of 

thi pipe but as to making a creek on our property it has to be 

an average size rain but by it being piped off any water will 

come out of the pipe. 

l Q How far does this water come across your 

pr perty would you estimate? 

ovlr there. A 

It comes across at an angle similar to that 

COURT: That would be running from east to west 

would it not? 

A Right. 

Q Do you recall Mr. Phillip's doing anything to 

iy to correct this flow of water after it originally came 

ac'ross your property? 

A I don't think he corrected the flow but he 
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bee brought out before to delay the water. 

] 

2 
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24 

25 

Q Did the amount of water deaease as a result 

of that action? To the best of your knowledge. 

A Not to the best of my knowledge. but maybe to 

delay, it would take more rain to get to us maybe because of the 

paJh that it follows. Not much change ~ would say. 
I 

Q Do you continue to have water problems today 

I 
under normal thunderstorms and heavy winter rains? 

I A Yes. 

O Is it approximately the same width that you 

described before, the water itself? 

A Right, depending on the rain. 

Q Mrs. McCauley, in what way have you observed 

your property being damaged or injured by this water? 
I . 
I A Well, the drainfilled area stays soggy and I 

doJ•t like for the children to play in that area. Of course, 

afler the rain and depending on the size of the rain it is wet 
I 

th~ough there. 

Q During the rain and if the water is moving 

across your property do you have any reason to go to any other 

pa~ of your lot or would you? 

l A Yes, the gate he has between our yard area 

wh ch is fenced because we have a dog, the gate is right in 

th~ middle of where the water flows. I have an incinerator in 
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wiJh burn trash I would have to wade right through it if I went 1 

2 

3 

4 

5 
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8 

9 

..... ·" 
10 

11 
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23 

24 

25 

I 

thJt way. 

J 
Q Do you recall that you had to get your septic 

sy tem drained? 

A Yes. 

Q Did this eleviate the soggy yard around the 

system? 

A For a time. 

O Does this soggy condition exist today? 

A Yes. 

Q Do you do any gardening personally? 

A Yes, Pat and I together. 

O Has the water affected your garden? 

A Yes, it washed out approximately the last two 

We just don't use it anymore. 

O Do you recall any other damages that you have 

suffered, that you personally observed? 

A Well, I think that has been brought out by Pat 

out at the gate and after he filled it in so 

stone in it and they are visible now 
.1 

as the dirt has washed out. There was a hole right where you 

would open the gate and then the grass spots that have washed 

awly. 

Q The damages which Mr. Mccauley mentioned, have 

yof personally observed all of those also? 
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McCauley - Direct 

A I have. 

Q Witness with you Mr. Gilmer. 

CROSS EXAMINATION 
I 

By: Mr. Gilmer 

Q Ever since you have lived there the water that 

ran off the Phillips lot was going to run down across you wasn'· 

it? 

A It didn't in a stream. 

Q It didn•t in a stream but there was no where 

el$e for it to run was it? 
I 

A Water runs down hill but we had no stream. 

Q The water also runs across your property from 

th~ oil company lot doesn't it? 

A That lays back toward our property. 

Q It slopes that way so water can't run uphill. 

And up there where the trailer courts ae, that water had to run 
I 

ba1ck to your property didn •t it? 

A The land lays that way. 

Q That's what I mean, the land lies that way so 

I 

on a dry dusty day you can tell which way the water would run. 

63 

The water would run in back of those slopes back of those house:a? 
I 
i 

A Yes. 

Q The front slopes to the road that comes down 

in front of your house? 
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A That's right. 

Q You have only had your septic tank pumped out 

once in how many years you been using it? 

A I suppose it was ten years and we had it 

pumped. 

Q How many years have you lived there? 

A Since 58. 

Q That's all. 

COURT: You may stand aside Mrs. McCauley. 

Witness stood aside. 

CARLOS COGGINS, Having bee~ duly sworn testified 

as follows: 

DIRECT EXAMINATION 

Byi: Mr. Peatross 

Q Mr. Coggins, would you state your name and 

address for the court please? 

A Carlos Coggins, 109 Valleydale Drive, Lynchbur1 J, 

Vi~ginla. 
Q What relation do you bear to Mr. and Mrs. 

Mci::auley? 

Jter. A Brother-in-law. Mrs. McCauley is my wifes 

Q Mr. Coggins, did you have an occasion to visit 

wi~ your brother-in-law when they first moved to their present 
LANE'S COURT REPORTERS 
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lodation? 
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A Yes I did. 

Q Did you have occasion to walk out in the yard? 

A Yes I did. 

Q Did you have occasion to.observe the landscape 

of the area including their yard and around it? 

A Yes I did. 

Q Would you describe to the court what you 

remember seeing? 

A I remember the area in yellow on the chart oveJ· 

here, I guess it was the northeast portion and it was in tall 

grlss the first time I ever saw it. Now, the area that is nort1~­
we1t, in the lower portion had trees on it and a barn. 

l Q Do you ever recall seeing any water £lowing 

of of that property onto the property of your brother-in-law? 

A No I did not. There is a general slope or it 

could be described as a general slope, it would take another 

file foot area to build it up in the back for that distance. 

Q Do you by chance remember when Phillip's 

Building Supply moved on that property? 

A I would not because we have lived in North 

cakolina and for several years we have lived in Lynchburg and w·~ 
I . 

only make visits back and forth and I don't remember the year. 

I !remember when it was built but I have no idea when it was. 

Q Do you remember observing any improvements mad4~ 
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to the southwest portion of the Phillips Property where the 

filling in took place? 

A Yes I do. 

O Were you there at the time the filling in 

occurred? 

A I was there shortly after. 

Q Had any pipe been installed at that time? 

A Yes it had. 

O Did you have an occasion to observe •••• strike 

th~t. op until that time had you ever known_ or seen any water 

prfblem in the area on that property after·Phillip'shad moved 

on it? 

A No, I had not. In fact, many times when we 

visited, especially in the summertime; we played croquet· 

on, the area that now would be to marshy to play on. 

O But. you played croquet there? 

A Very definitely. 

Q Was this after Phillipis was built? 

A No, that was before. 

Q You didn•t observe any water problems at all? 

A No sir. 

Q Did _the court for the croquet playing go over 

; th~ septic system" of the property? 

·"' 

A Yes it did. In fact, the area we played croquet 

is there in the area of the arrow. 
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Coqqins - Direct 

Q After the improvements which we mentioned a 

2 mipute ago were made to the southwest portion of the Phillip•s 

3 property did you observe any water problems when you visited 

' 
4 wi~h your brother-in-law? 

I 
5 A Yes I did. I don't know the date but I do 

6 remember one occasion specifically. It was during the summer. 

7 I do know this and it was rather late in theEVenin9 and a storm 

8 catne up and the rain came. In a half hour we were out in the 
i 

9 I 
and under his porch and he remarked that we would it yard see 

I 
10 cOjll.e out of the pipe shortly. It wasn•t long until he and I 

11 were out and at that time the water. I did see it coming out 

' 
12 within two inches of the top of the pipe. It was spurting out 

13 at' least six or eight feet. That was before any splash barriers 
I 

I 
14 were made. 

; 
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O Do you recall observing the movement of this 

wa1ter across Mr. McCauley's property? 

A Yes I do. 

Q Would you describe that for us? 

A At first it spread on the oil company property 

an·d continued spreading and of course came into my brother-in-

laws property. I don't remember the width; I would say it was 

' at least ten or fifteen feet in width. 
i 

I Q Do you recall how deep it was? Did you wade in it? 

A We didn•t wade in it as I recall. 

Q Have you had occasion since that time to visit 
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apbarent? 

A I was up one time last summer and water was 

I didn't keep a mental recording of thiE. 

I didn't. 

running in his garden. 

I but I did see water running in his garden last summer. 

go up and look at the pipe but I do specifically remember seeinc• 

wafer in his garden. I was also up the week before Easter this 

I year and it wasn't raining and hadn't rained in several days . I 
bu~ I was out in the yard walking around myself and almost 

miked down before I saw it. 

Q What condition then would you describe Mr. 

I McCauley's lot, in what condition would you describe it as beinc 

. I in now? 

A He had a very nice lot I thought before this. 

As I said, we enjoyed playing games in the back, playing with 

thr kids and playing croquet and so forth and of course I also 

rekember the rock garden they had in the same area at one time. 

I Now, it cannot be used for either of those. 
I 

Q Have you noted any specific damages which have 

ocpurred to the Mccauley land? 

A Well, I have certainly seen the potholes and 

the erosion of the garden. 

Q Have you noticed anything else specifically 

thlat has changed? 

A Not specifically. 
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1 Q You did mention something about when you did 

2 play croquet? 
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A You can definitely no longer play croquet therE 

folr several days after it rains. As I said, when I was here 

thb week before Easter, I believe it was the week before, it 

habl been several days .since it h~d rained and I· mired down in 
the same area. 

Q Do you know why this particular area is soggy 

an~ is unuseable as a croquet course now? 

A Because of this water that has been dumped on 

this property. 

I Is his entire yard soggy or murky or just one Q 
I 

palrticular area? 

A Just the area on which the water flows. 

0 Are you aware of the land structure.down below 

A Yes I am. 

Q Has there been any change in this particular 

a,ea as to water problems that you can recall? 

A I remember that we use to cut across the strearu 

oj a little bridge he had and I remember the last time we were 

uJ, the week before E«ster, my little boy got lost in the woods 

ajd I went over to see if I could find him and the bridge was 
! 

nd longer there. It has been washed out. 

Q Witness with you Mr. Gilmer. 
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CROSS EXAMINATION 

BYi: Mr. Gilmer 

O When you first knew of that property, all of 

t~e land shown there as Phillip's drained down towards the 

Mdcauley property didn't it? 

A I say at that gradual slope, yes. 

Q The rear of the lot marked in black also 

sl~ed that way didn't it? 

A Yes sir. 

O And the back of all those lots up there on 

tll.e eastside of Phillip's property sloped that way didn't they? 

A I don't know that much about how long there 

lots are or how wide but I would say that a good portion of thei1 

loJt slopes the other way. 

O Some slopes each way? 

A Right. 

Q There was a low place in the Phillip's Propert~ 

where it sloped both ways from both east and west wasn't it? 

A Right. 

Q That's all. 

COURT: You may stand aside, thank you. 

Witness stood asiae. 

PEATROSS: Your Honor, Plaintiff's rests. 

COURT: All right, Mr. Gilmer. 

25 
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1 FOREST A. PHILLIPS Having been duly sworn testifiE~ 

2 as follows i 

3 DIRECT EXAMINATION 
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Byo Mr. Gilmer 

Q When did you start in business at this locatior 

A December 20, 1965. 

st!rted 

,Q What was the condition of the property when yo\ 

there? 

A It was just a big lot and th~ back part sloped 

very bad towards Mr. McCauley's property. 

Q Your name Mr. Phillips? 

A Forest A. Phillips. 
fall 

Q Now, how did the property/to the east and west 

of your slope? 

A It falls very fast, you say east and west? 

Q East and west of your property? 

A My property is about level land. 

Q Yes sir but I mean when you first went there. 

How did the land to the east and west of you slope? 

l A Well, it was lower on the east than it was on 

th west. 

itt? 

Q Did any water west of your property drain into 

A Yea. 

Q The water from the east, how did that drain? 
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Phillips - Direct 71 

1 A That'sd:aining back into it to through the 

2 center of the property. 

3 Q Has anything been done there to increase the 

4 wa~er shed that flows down toward the McCauley Property? 

5 A The water would normally go to the south. 

6 Q Have you done anything to cut or change the 

7 noiI'mal direction of the water flow? 

8 A No sir, none whatever. 

9 Q Now, you and your son own and run that busines~ 

lO I believe? 

11 A That's right~ 

12 O Now, have you •••• has your business grmffl since 

13 you have been there? 

14 A Yes it has. 

15 Q Has it necessitated more buildings? 

16 A Yee. 

17 Q How about storage areas? 

18 A We have a storage shed. 

19 Q Now, you did put in a pipe there. In what arec: 

20 dors that pipe drain? 

21 A You mean the length. 

22 O Describe the area, what part of your land is 

drained into that pipe? 

24 A That pipe drains the front side of our buildin~ 
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1 Q That water normally runs to the south does it 

2 

3 A That's right. 

4 Q So, you had to put a pipe in there I believe tc~ 

5 kJep it from running through that building, didn't you? 
I 
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A That was the only way we could do it. 

. Q Now, have you made a calculation of the area 

drains into that pipe? that 
j 

I 
A Yes, roughly 19,000 square feet. 

Q How many square feet in that property? 

A ADJ:'oxirnately 121,000 square feet. 

Q Do all the gutters from yourbuildings empty 

id to 

I 

that pipe? 

I 
I 

irt hard rains? 
I 

I 
three inches. 

I 

I 
I 

wJs raining? 
I 

A No sir, not but two of them. 

Q How near full have you seen that pipe running 

A The fullest I have ever seen it was about 

Q Have you ever seen it over half full? 

A No sir, I never had. 

Q Have you looked at it after rains and when it 

I A I have in daylight. 

I 
Q Have you looked at the property as shown on 

t~e map as the oil company property? 
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A Yes I have looked at it. 

Q Have you seen any washing, draining or cutting 

on that property? 

A None whatever. 

Q The water from your place does cross that 

I pr.operty doesn't it? 

A Yes. 

Q How defused is the water that crosses that 

pr.operty? How wide an area does it cross? 

A I imagine spreaded out about six feet. 

Q How wide is it where it enters the McCauley 

p!!operty? 

A Probably six feet or less. 

Q Is there any ditch cut on the McCauley propertr? 

A None that I can see. 

O After suit was filed, did you get a group of 

I men to, one at a time, look at the McCauley Property for damage> 

A I did. 

Q Did you get any reports of damage whatsoever? 

A None whatever. 

Q I believe all that area shown there is for 

business and is actually occupied mostly for business isn't it? 

A That's the way I understand it. 

Q Now, .I believe you all first got a letter abou: 

Ai:rril of 68? 
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Phillips -Direct 74 

A That's right. 

2 Q Threatening you with a suit? 

3 A Right. 

4 Q Did he say anythingcbout buying the property 

5 before giving you that letter? 

6 A Yes, Mr. McCauley came in the office and asked 

7 

8 

9 

me if I wanted to buy his property and I said no and he said, 

Weill I haven't any choice but to hand you this and he had that 

I letter dated April the ninth, 1968. 
at 

10 Q Was there any way/that time that you could havE~ 

11 used his property? 

12 A No sir, I don't think so. 

13 Q At that time did you own enough land for your 

14 business? 

15 A Yes sir. 

16 Q Since then have you bought a~y adjoining 

17 property? 

18 A Yes sir, we bought two other pieces of propert•, 

19 tnat joins. 

20 Q Now, did they sue about this property. Did 

21 M~Cauley sue you once before? 

22 A He entered a suit once before in 68. 

23 Q Was that suit ever tried? 

24 A No sir. 

25 O How close to the trial date was it dismissed? 
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Phillips - Direct 75 
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1 A Within one day. 

2 Q Have you any malice towards the McCauley's? 

3 
I 

A None whatever. 

4 Q Have you ever knowingly done anything to try 

5 to injure? 

6 A No sir I haven't. 

7 Q Would you try to injure? 

8 A ·.No sir I wouldn't. 

9 Q As a businessman have you tried to cultivate 

10 goodwill? 

11 A I have. 

12 Q All people? 

13 A All people. 

14 Q Do you have any smoke on your property? 

15 A No sir. 

16 Q Wha.t do you do with your refuge? 

17 A We haul it away. 

18 Q About the time they filed suit in 68 was any 

19 of the tall grass cut extra short? 

20 A I ••• not that I know of. 

21 

22 

Q Now, what have you done to try to keep the 

I water from your property from damages? 

23 A . Well, I put the ties across the fence, put rocKs 

24 

25 

there and up on the hank where we put the fill I put board across 

tlere and put rock on it. 
i----~~~--1.L~-+l~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~_J~--~ 
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Q Did you put anything at the mouth of the pipe? 

A Yes, I put ties, built a crib and put rock in 

it. 

Q Did you put anything on the line between the 

company property and the McCauley's Property to check the 

water? 

A On the oil company? 

Q Yes sir. 

A I didn't put anything on the oil company •••• 
ties 

yea I put them/down the fence. 

Q Down the fence between the McCauley's and the 

oi!l people? 

A Between us and the oil people. 

Q Did you ever put anything on the fence line 

between the McCauley's and your property? 

A No sir. 

Q Has there been any washing of red mud or any-

thing from your property that you know of? 
I 

A No sir, none that I know of. 

Q Have you seen any channels cut in the fill you 

put on the southend of your property? 

A No sir. 

Q Have you had anybody suggest anything that you 

--7-6 

24 haven't done that you thought would reduce the force of that 

1-----25-'-'-_w__,__~_t_e_r---=g_o_i_n_;g=---o-n __ th_e_M_c_c_a_u_l_e_y::.._' _s___::_p_r_o-=p_e_r_t-=y?'----------------~-------- .. LANE'S COURT REPORTERS 088 COURT SQUARE f 
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1 A No sir. I haven't had.anyone to tell me any-

2 thing that I haven't doneo 

3 

4 

5 

6 

7 

8 

9 

10 

Q Now, what water runs on the McCauley Property 

bekides that originating on your property? 
' 

I ·A Water off the ward's Trailer Sales, the motel 

and the Eastside Coast all runs down into that ·ravine. 

l Q Has it been running down there ever since you 

kn w the property? 

A Yea, as far as I know. 

Q How about on the west side, does any water fronl 

11 there run down there? 

12 A Yes, on the west side water does come off of 

13 that property. 

14 Q Comes off the other property, runs on yours anc 

15 ,thFn runs on down to the McCauley's? 
' 

16 A That's right. 

17 Q Now, has the pipe that they are talking about 

18 ever increased any cause ·for the water to flow on the McCauley'~ 

19 Property that wouldn't otherwise go on there? 

20 A No, I don't think so. 

21 Q What is your address Mr. Phillips? 

22 A BOO Park Street. 

23 Q Your land is in the area of the cities propose( 

24 annexation isn't it? 

25 A It is. 
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Phillips - Direct 78 

1 Q Do you know of anybody that's doing any active 

2 f~rming within a mile of your property? 

3 A No sir I do not. 

4 Q Have you known anybody to do any farming there 

5 since you put your business up? 

6 A No sir. 

7 Q Witness with you. 

8 

9 CROSS EXAMINATION 

10 By: Mr. Peatross 

11 
I 

Q Mr. Phillips, when you purchased this property 

12 
I water 
I 

notice any/running you rnove•l on Route 29, did you downhill after I 

13 on to it. 

14 A Yes, after we moved onto it water was ,running 

15 do1wnhill. 

16 Q In concentrated form? 

17 A Not in concentrated form, no. 

18 Q In any type of creek or stream? 

19 A Yes, that property had a ravine just about in 
I 

20 thle center of it. 
I 

21 Q How wide a creek or stream did you observe 

22 down that property? 

23 A It depends on how hard it rained. 

24 Q Well, on a normal thunderstorm summer day. 

25 A Well, three or four feet wide. 

COURT SQUARE 
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Phillips - Cross 79 

1 Q Have you ever observed water running down the 

2 Property? 

I 3 A Yes, the water has run down on the McCauley's. 

4 Q Have you ever observed water running across 

5 his property? 

6 A Yes. 

7 Q How wide? 

8 A It has been spreaded out to six feet. 

9 Q Why did you have an occasion to be down there 

10 looking at his property during a thunderstorm or afterwards? 

11 A I operate a business and I have occasion to go 

12 
do~n to check in on what I have got in. 

13 Q This southwest property that has been filled 

14 in and graveled off as a lumber yard, did you observe w~ter 

15 pr.Lor to that time running down on Mr. McCauley? 
I 

I 16 A Yes, it's been running down there. 

17 Q Do you remember any specific dates or times 

18 this occurred? 

19 A No, I do not. 

20 
.Q Did you receive any complaints from Mr. McCaulety 

21 
concerning water running on him at that time? 

22 
A No sir. 

23 Q How much of a southern portion of your lot was 

24 open field before you constructed this last storage lumber lot? 

25 
A About 100 feet bv 150 feet. 
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1 Q And you are saying water ran over that property 
; . 

2 and was not absorbed by that property, is that right? 

3 A Well, it's possible. 

4 Q It's possible? 

5 A Yes, that's in back of the shop and has gravel. 

6 O You stated that approximately 19,000 square 

7 f e••t of your lot is drained by that drain, the northwest portion 

8 of your property by the office, is that correct? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Including the roofs and the area in front, it's 

ab0ut 19,000 feet. 

l Q Off of what buildings does water drain into 

th s drait~? 

A Off of the left side. 

O Does water also drain to the catch basin behind 

the warehouse to a mineral drain in back of the McAllister 

I . 
Prooerty? 

! -

A It drains over past the McAllister Property. 

Q Does any other water collect in this eight 

inch pipe that goes dO\-m to the McCauley's? 

A There is possibly some from the McAllister 

Property. 

Q Have you done any other recent work to your 

prperty in the way of improvements, to the southwestern portion 

0£ your lot? 

A I haven't done anything to the southern end of 
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l 

I 2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

.23 

24 

25 

it except what I done in 1968. 

Q Have you done any_clearing to the southeast of 

A Yes. 

Q Wha.t did you do with the debris and· tres that 

A Well, the stuff is laying there on the yard 

are laying there on the yard. 

Q Does. this cause any water problem that you 

know of in the road? 
used 

A As far as we know it didn't, we/caution as not 

to do it. 

Q Did you make any observation of any work that 

~..r. McCauley had ·to do? 
\ 

A No. 

Q You have heard Mr. McCauley testify to certain 

thunderstorms in the summer.of 1968. 

an~ effect of those storms? 

Did you personaify observe 

A Well, ! guess after some of them I went and 

took a look. 

Q And you stated that at that time or the time 

yor observed water running across the property at never anymore 

than six feet in width? 

A I would say so. 

Q Do you have any estimation as to the depth 
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23 

24 

25 

Phillips - Cross 

of that water that you observed coming down hill? 

. ':~': 
i~·~·.t.:r ' 1.' ~.-~·R -~. O 

' .. A . No more than two or three inches the .way it 
( 

was spread out. 

. Q · Have you personally visited on the property of 

Mr. McCauley and walked over this land where this water is 

traveling? 

A I have not. 

" 
Q Have you observed anything that has happened tc 

,.,_. ':' 

the garden area of his lot? 
·'.' 

A I have not. · 

. I 
Q Have you ever observed him doing any gardening 

work in that area? 

A No, I have not. :'· 

Q How often would you estimate that you have an 

oc:casion to go down there and look at the McCauley Property? 

82 

Prior to the time the water problem arose, that he has complainEd 

about.· 

his property? 

I 

A I see it practically every day. 

. O Is this since the water problem has come about~ 
never 

A No, just normal times. I go down and/look at Jt. 

O You go down a lot of times and never look at 

A I don't go to look at his property. 

Q My question was, how many times you have 

occasion to go down there and observe his property at all. I 
•. 
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1 am· directing my question prior to the time that the pipe was 

2 installed. Did you have any occasion whatsoever to go .down and 

3 lopk at his property? 

4 A Yes, I went down there several times and looked 

5 atj it. I wanted to try and see what was happening to it. 
' 

6 Q This was prior to the time Mr. McCauley was 

7 making any complaint to you about any water problem. Did you 
I 

8 have an occasion to go down and look at it? 

9 A I looked at it when he made a complaint •. 

10 Q You didn't.look or observe the property later 

11 on? 

12 

13 

14 

15 

16 

17 

18 

A No. 

Q Since the pipe was installed and since the time 

he
1
made the complaints, have you had occasion to go down and 

ob~erve his property? 

A I have been down there various times and looked 

I 
to see if I could see any damages. 

O And there was nothing visible that you saw 

19 I • h · i j ca~sing 1m n ury or damage? 

20 A None whatever. 

21 Q Have you had occasion to take pictures of the 

22 pr~perty around Mr. McCauley's property? 

23 A I haven't. My son has taken quite a few. 

24 Q When you were improving your property in this 

25 southwest portion wbre you were filling in and constructing the 
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1 d~ainpipe did you ever consult Mr. McCauley about the drain 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

system? 

A No I did not. 

Q Were you aware of any potential water problems 

that might exist. 

A No, because I was trying to take precautions 

I 
not to do Mr. McCauley any damage. I didn't want to harm it. 

Q So, as far as you knew, the fact that you 

.collected this water and channeled it down to that pipe you 
I 
I didn't see any possibility that damage or water problems could 

occur on the McCauley Property? 

A No, none whatever. 

Q No further questions. 

I REDIRECT EXAMINATION 

Bye Mr. Gilmer 

Q Mr. Phillips, your business there, what type 

ofJbusiness are you carrying on? 

A Retail lumber business. 

Q Do you have a mill there? 

A Yes, we have a small mill. 

Q How many people' do you employ? 

A We have got about 27. 

Q What volume of business do you do a year? 

A About a million and a half dollars. 
LANE'S COURT REPORTERS 
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l 0 Has the business grown since you have been 

I 
2 there? 

I 
3 I A It has. I 

' 
4 ' 0 Grown every year? 

.,. . -
.... ii .• . . ·; :. ~: -.. . . 

5 A Yes sir. 

6 0 Now, people come there and buy at your place or 
( 

7 do you deliver stuff to them? 
... -

8 A They come in and buy it and we deliver it aftei: 

9 . thc;!y buy it. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

O How many trucks do you have that deliver? 

A We have eight trucks. 

' That deliver? 0 -
I 
I A That's right. 
I 
I 0 That's all. 

COURT: Mr. Phillips, just a couple of questions I 

would like to ask you. Now, if yourlot had not been changed by 

grading, how close to the low point in the lot would the present 

drain pipe be? Is that placed anywhere in the low point of the lot? 

A It's probably within eight feet of it, some-

thing like that and where the drain pipe hits the water slopes 

back then to a point and it goes through the fence at the same 

spot that all the other water goes and always did. 

Q If you had not changed the grade of your lot 

by1any addition to fill dirt or by fill dirt or any change of 
I 

mo,\,ing other dirt, the water which was not absorbed would have 
! 
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1 been discharged in the same direction as the pipe now discharges? 

2 A That's right. We haven't changed the location 

3 of the water going off the other property. 

4 Q What has been changed mostly is the rate of 

5 ab$orption of the water into the ground isn't it? 

6 A I think that's it. 

7 Q So more water.is being discharged off of your 

8 property than previously because. of the change in absorption? 

9 A I would think so. 

10 Q But part of your lot is not paved and does 

11 abtsorb some of the surf ace water? 

12 A That's right. About 300 feet of it is not 

13 asphalt. 

14 Q Any further questions by counsel. You may 

15 st.and aside. 

16 Witness stood aside 

17 Lunch break. View of the property taken immediatEly 

18 after recess for lunch. 

19 COURT: All right, Mr. Gilmer. Let the record 

20 show at this point that the court has taken an extensive view 

21 .f 

e,~ .. ~1,1 property of both the complainant and the re~~onc:t~nt 

22 having gone on the property with counsel for both parties and 

23 
t~e proceedings are now continuing on the basis of the evidence 

24 to be presented by the respondent. 

25 
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1 GILMER: I have a plat and it's his right at the 

2 intersection of 29. 

3 COURT1 No objection to this being introduced Mr. 

4 Peatross? 

5 PEATROSS: No your Honor. 

6 COURT: Be admitted as Respondents Exhibit 1. 
. i 

I 

7 

8 RESPONDENTS EXHIBIT 1 so marked at this time by 

9 the court reporter. 

10 

11 RAYMOND R. PHILLIPS, Having been duly sworn 

12 testified as follows: 

13 

14 

15 

16 

17 

i 
I 

DIRECT EXAMINATION 

By: Mr. Gilmer 

Q You I believe are Mr. Ray Phillips? 

A Raymond R. Phillips, 2503 Northfield Road,· 

Q You are the son of Forrest Phillips, who 

18 testified before lunch? 
I 

19 : A That is correct. 

20 Q You and he together conduct the Phillip's 

21 Building Supply? 

22 A That is correct. 

23 Q How long have the two of you been in business 

24 th~re together? 

25 A Since December of 1965. 
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1 Q Has your.business grown? 

2 A Yea sir, considerably. 

3 Q Now, what kind of business do you all do there·~ 

4 A Building materials, retail building supplies. 

5 Q How many do you employ? 

6 A Between 25 and 28. 

7 Q About what volume of business do you do a year'. 

8 A Over a million and a half. 

9 Q .How many delivery trucks do you have? 

10 A Seven or eight. 

11 Q Do you do all you can to build up goodwill for 

12 the company? 

13 A Yes sir I do. 

14 Q Have you ever done anything willfully on purpo!e 

15 to injure Mr. McCauley? 

16 A ·No sir. 

17 Q Have you done anything to try to prevent injur~ 

18 to him? i 

19 A I don't know of anythinq we have done to him. 

20 Q What did· you do at the mouth of the pipe? 

21 A We put s];iash rock, put ties up and put rock in 

22 it to spread the water on the oil companies land. 

Q Is that effective.to spread the water? 

24 A Yes sir, it sure is. 

25 Q How wide would you say it spreads it? 
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10 
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13 

14 

15 

16 
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18 

19 

20 

21 

22 

23 

24 

25 

Q Do you know of anything more you could do to 
I 
i 

mihimize the wash of the water on the building supply property? 
I 
I 

! 
A No I do not.· 

O What did you do along the trench line there? 

A We put planks along the fence line to try to 

ca~ch any silt and slow the water up. 

I 
I 

O Did you do anything to the slop of your property 

toi keep it from washing? 
I 

I 
A Yes sir, we put rock and seeded in it grass. 

Q Did you plant the honeysuckle on the southend 

or did this just come up natural? 

A It came up naturally. 

Q Have you all, since you have been there, done 
I 

an¥thing to increase the area of the drain onto McCauley? 
I 
I 

,.;:) . .. . A We paved the drive, the area that is blacktqpec 

arbund the building. 

Q Of course that prevented the absorbing of wateJ 

so more run off but have you done anything to increase the area 

I 
that 

I 

I 
I 
I 
i 

I 
I 
I run 

I 

I 
I 
I 

drains on the McCauley's? 

A No sir. Water always runs down hill. 

0 Any water run down there now that may not have 

down there then? 

A No sir, the land has always sloped downhill. 

Q When you all bought that property, how did the 
LANE'S COURT REPORTERS 
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wJter run? 1 

2 A To the south. 

3 Q Did it run from the east and west to that 

4 central area? 

5 A East and west it would come into a slope into 

6 a little valley. 
>:i>· ... ,; .. , 

7 Q Was there a stream down that valley or not? 

8 A Pardon. 

9 Q Was there any running water down that valley? 

10 A Not on our property. 

11 Q After rains? 

12 A · After rains, yes sir. 

13 Q It didn't set after a rain? 

14 A No sir. 

15 Q Did that water running down the valley do any 

16 cuitting? 

17 A It washed gravel. 

18 Q How wide was the stream there before you all 

19 filled in? When the rain would come? 

20 

21 

A Oh, maybe a foot. 

Q When you put the pipe in; how close did you put 
,. ~-.~: ):• 

22 i~ to where that drain had been before? 

23 A Within ·a foot. 

24 Q Do you agree with what your father testified tc 

25 abiout the notice in April from Mr. McCauley? 
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8 
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10 

11 

12 

13 

14. 

15 

i 

I 
I 
I 

-::, I 

i 
I 

walted 
I 
I 
i 

he lard? 
j 

I 
I 

Phillips; - Oirec:t 

A Yes. 

Q About the suit filed and dismissed? 

A Yes. 

Q The first suit in 1970? 

A Yes. 

Q And the present suit in 72? 

A Yes. 

Q Did you do anything to avoid that hearing of 

A No sir, we were ready to go to court. We 

to get it over with and settled. 
were 

Q When/you notified that the case wouldn't be 

A The day before we were suppose to go to trial. 

Q Since you got that threat of a damage suit in 

16 6sl have you watched the McCauley Property? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes. 

Q Have you at anytime seen any washing on that 

property? 

I A No. 

Q Have you seen any place where it silted? 

A No. 

Q Have you made.any calculation about the pre-

ce~tage of water that flows on the Phillips Property and runs 
j 

th~ough that pipe? 
I 
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I 

12 

13 

14 

15 

16 
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25 

fe~t. 
I 

I 
I 

Phillips - Direct 

A On a square foot basis, about 20,000 square 

Q out of how many thousand? 
.. ,, . ·.;.·-

A 121. 

·o Does the rest of it run across in a stream or 

petcolate over the whole bank? 
i 

A over the entire area. We have gutters on the 

I left side of the building that go down on the east side towards 

29l All of that runs on its own directly towards Mr. McCauley'f 
I 

Pr~perty, which is not in a pipe? 

Q How wide is that water when it leaves your 

land and goes on the oil company property? 
I 

i 
i 
' ' I A About two feet. 

Q From the extreme east point to the extreme wes1 

point; where it runs down that bank is only two feet? 
I 

I 
I 

l 

Jpany 
I 
I 

i 

A You mean on the oil company property? 

O I mean, how wide an area you front on the oil 

about how many feet, 150? 

A 150. 

0 Over how much of that 150 feet dols water run 
·}·;I 

on your property onto the oil company property? 
I 

A 55 feet. 

O Now, when it leaves the oil company property 

ab;out how wide is it? 

I A About three feet wide. 
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1 O Then after it gets on McCauley. how wide is it: 
·>' ~.,-,' 

2 A It spreads out to somewhere between 10 and 15 

3 feet. 

4 O Do you know of any farming land within a mile 

5 of that land? 

6 A No, I do net. 

7 Q What do you do with the shavings and.sawdust? 

8 A Haul it away. 

9 O You don't burn anything on the premises? 

10 A No sir. 

11 O Did you notice the way McCauley was cutting 

12 his grass during the surmner of 1968? 

13 A Yes sir. I took a picture of Mr. McCauley 

14 cutting the grass in the path where the water runs and he cut 

15 it down to the bare earth. 

16 Q Now, do you have a picture to show? 

17 A Yes sir. 

18 O Any other pictures showing that bare spot? 

19 A Yes sir, there is some there. 

20 O Did you take that picture? 

21 A Yes sir, I have taken all of those pictures. 

22 Q I hand you here a picture of the plant. Is 

23 that the way of the original soil? 

24 A Yes sir. 

25 O I hand you a picture and ask you for the date 
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1 of that one? 

2 A August 3, 1968. I 1Dok it. 

3 Q Does that show a change? 

4 A It shows that we have put the rock in and the 

5 splash block. 

6 Q Here is one, what is the date on that picture? 

. . ~: 7 A September 15th • 

8 Q Is that the way it looked on that date? 

9 A Yes sir. 

Q When the water came out of that pipe how full 10 
' 

11 ha.ve you ever seen that pipe? 

12 A ·possibly half full. 

13 Q Have you looked at it during and after hard 

14 ra.ins? 

15 A After hard rains I have gone down there since 

16 tll:is situation arose. 

17 Q Have you ever seen any erosion from that pipe, 

18 wa.ter coming out of that pipe? 

19 A No sir. 

20 Q Has it cut any holes where it dumps out first? 

21 A No sir. 

22 Q Have you seen any place where it has cut throu~h 

23 tne oil companies property? 

24 A No sir. 

25 Q Now, before it left the oil company property 
LANE'S COURT REPORTERS 
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2 

3 

4 

5 

6 

A You have got water from the east which;, is the 

trailer property, you had the Mimosa Motel water coming from 

thl east and the oil company off the otherside. 

Q Did any come from the \.est of your property? 

A We got water from the Bolling Property, the 

7 McAllister Property and the Black Property. 

8 Q Did you have a,number of men look at that 

9 property after getting notice in 68 about damages? 

10 A Yes we did. 

11 Q Anyone of them report anything? 

12 A No sir. 

13 Q I want the judge to see these. 

14 COURT: Mr. Gilmer, I have already received, I 

15 assume you have asked for these to be admitted into evidence, 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

delfendant' s exhibits 2, 3, 4 and S. 

tb!ose Mr. Peatross? 

Is there·any objection to 

PEATROSS: No Your Honor, no objection. 

COURT: Be admitted as defendant's exhibits and 

w~at number do you have being proposed at this point? Six thro\gh 

I forty-seven. 

DEFENDANT'S EXHIBITS 1-47 so marked at this time 

court reporter. 
br the 

r-----....l.L--f-----------------------------_L~.--
A· Defendant'' s exhibit number 6 was taken Februar~· 
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Phillips - Direct 

1 

2 

I lrO, it shows 

companies land 

the pipe with the splash block installed, the oiJ 

and Mr. McCauley's Property. 

3 Q I hand you Defendant's Exhibit 7 and ask you 

4 whiat that is? 

5 

6 

7 

8 

9 

10 

11 

A That is a picture looking back towards the ban} 

whiich has been filled in and the path where the.water comes 

tJrough the fence. 

Q Now, . . . 
COURT: Any objection to those Mr. Peatross? 

PEATROSS: No Your Honor, I have seen them. 

COURT: Admitted as Defendant's Exhibits six and 

12 seven. 

13 Q I hand you here Defendant's Exhibit number 8 

14 and ask you what that is? 

15 A This is a picture taken on 2/14/72, a picture 

16 of. the McCauley Property looking towards to the north. 

17 Q What is that there? 

18 A 2/14/72, that's the date. 

19 Q What's the date of that one? 

20 A This is 3/17/72 showing the water coming out 

21 of. the pipe. 

22 Q That's exhibit number 9. 

23 COURT: Any objection to these Mr. Peatross? 

24 PEATROSS: No, your Honor. 

25 COURTS 8 and 9 be admitted. 
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I 
i A This is exhibit 10 taken on 3/10/71. It shows 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

thl 
I 
I 

hii!J 

I 
.{[::· .. 

I 

path of the water. The path the water would take across 

property. 

0 Does it show any washing? ·•:: .. . 
:;•,_ ··"'.:•!' 

A No sir. 

0 There is exhibit number 11. 
I 

l 
A This was taken April, 1972 of the oil company 

pr·perty where the water runs across and there is no visible 
I 
I 

siqns of washing. 

Q Exhibit 12, explain that for me. 

A This is dated 4/13/72. this is a picture 

I where the water runs across the oil company property looking 
I 
I 

di{ectly into the back of Mr. McCauley's house, at the point 
I 

whJre the water enters. 
I 
I 
I 
I 

Q 

A 

Defendant's Exhibit number 13. 

Exhibit 13 was taken on 4/13/72. A picture of 

Mr.I McCauley's garden which he apparently had just plowed 

reJently. It also shows a brush pile where it appears that' 

waJer has run into. 

i 
0 Is the garden spot washing there? 

I 
A No sir. 

22 COURT: All right, we have defendant's exhibit 

23 lo,: 11, 12 and 13. Any objection to these Mr. Peatross? 

24 PEATROSS: No Your Honor. 

25 COURT: Be admitted. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 Q Here is exhibit number 14. 

A Taken April, 1972. This is a picture of Mr. 
I 
I Mcfauley•s house and the path the water flows across. There is 

no! apparent wash/ 
I 

Q Here is exhibit number 15. 

' A This was taken on 2/14/72.of the oil company 

pr~perty and there is no wash there. 

I 
I 

. I 
property? 
. I 

I 
I 

i 

lobking back 

island where 
I 

I 

Q Is that where the water crosses from your 

A That :ts correct. 

COURT: Any objection to exhibits 14 and·;lS? 

.PEATROSS: No, your Honor. 

COURT: Be ' admitted·~ 

· O Number 16? 

A That is taken on the oil company property 

towards Phillip's Property where the splash rock 

the water would flow? 

Q Any washing?. 

A No sir. 

Q Now, •••• 

COURT: Does that conclude the pictures? 

GILMER: No sir. We have several more of them. 

23 I hand you exhibit 18, what's that a picture of? 
! 

24 A It• s dated 4/12/72. It• s standing above ·· our 

bank overlooking the oil company property and the corner of Mr. 
r--~~~--l..L..-~-1!--~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~--'·~·~ 

25 
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25 

Phillips - Direct 
. I 
Mc~auley's Property where the water would go. There is no 

I 
vi$ible sign of wash. 

Q Exhibit number 17, what is that? 

A This was taken on 2/3/72. It was raining 

considerably. It's a picture of our property where the water is 

ruining downhill around our lumberyard. 

'~f>URT: All. right, I have got before me exhibits 

16, 17 and 18. Any objection to these Mr. Peatross? 

PEATROSS: No Your Honor. 

COURT: Be admitted. 

Q Here is number 19 and I ask you what that is? 

A Taken February 26, 1970, it's standing on our 

property overlooking the oil company property and part of Mr. 

Mcbauley's property. No visible signs. 

Q Exhibit number 21. 

A Taken 2/14/72. A picture of Mr. McCauley's 

garden before it was plowed up. 

Q Any visible evidence of washing? 

A No sir. 

Q Now •••• 

COURT: Any objection to exhibits 20 and 21? 

PEATROSS: No Your Honor. 

COURT: Be admitted. 

Q I show you number 19 and ask you what it is? 

LANE'S COURT REPORTERS ·. r-" . . . f 111· COURT SQUARE 
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ofj the splash rock and it shows water coming from the east. 

2 Th~s was before we put up a chainlink fence. 

3 Q I show you exhibit 22. 

4 A This was taken 4/12/72. It is a picture ~ookins 

5 

6 

7 

back towards Mr. McCauley's house towards the east across the 

crlek towards the shed. 

Q The creek runs down the west side of Mr. 

8 MCCauley's house? 

9 A That is correct. 

10 COURT: Any objection to exhibits 19 and 22? 

11 PEATROSS: No Your Honor. 

12 COURT: Be admitted. 

13 Q Here is 23. 

14 A That's taken on 4/2/72. Looking across Mr. 

15 McCauley's property t~Aards the gate. No signs of any washing. 

16 Q Number 24. 

17 A That is looking back towards Mr. McCauley's 

18 

19 

P .. operty towards the east and across the ravine where the creek 

I runs. 

20 

21 l Q None of that water gets to the creek from your 

h use until it gets beyond the McCauley's house? 

22 A Beyond the little shed. 

23 COURT: Any objections to exhibits 23 and 24? 

24 PEATROSS: No sir. 

25 COURT: Be admitted. 

LANE'S COURT REPORTERS f ~: 112 
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1 Q Here is exhibit 25, would you tell the Judge 

2 what that is? 

3 

4 

5 

6 

7 

A That is also looking across the creek back 

towards our area where the path of the water would come and the 

brjsh pile which possibly dams the water up. 

Q Number 26, what is that? 

A Tbat•s a picture of Mr. McCauleyis back yard 

8 taJ en on 4/13/72. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Exhibit number 27. 

A That's on the oil company property right at 

Mr~ McCauley's property looking back towards where the water 

woJld come through. . · 

Q Exhibit 28? 

A This was taken on 10/30/68 before we put the 

splash in, we had railroad ties along the fence to hold the 

waler back. 

COURT: Any objections to exhibits 2s·, 26, 27, 28? 

PEATROSS: No sir. 

COURT: Be admitted. 

Q 29? 

A This is on the southend of the land that has 

just been excavated, volkswagen property, across the oil compa.nl' 

I 
and back towards the Phillip's Property. 

Q Here is picture number 30? 

A This was taken 2/1/72. It shows water other 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Phillips - Direct 
I 
I than coming out of the pipe. corning from the east. 

Q Here is exhibit number 31? 

A This was taken on 2/3/72. It had been raining 

and I just took the picture of Mr. McCauley's property where 

thl water runs across. 

Q Number 32. 

A This was taken on 2/3/72. It's a picture of 

the eastside of our lumberyard showing the water that is runninc;; 

d~hill and not in a pipe. 

Q Is that before it gets to the pipe? . ! ; 

A Yes sir, that's before it gets to the pipe. 

CO,URT: Have you seen all of the photographs? 

PEATROSS: Yes sir I have. 

COURT: Any objection to any of them? 

PEATROSS: No sir, no mjection to any of them. 

COURT: I'll admit them as Mr. Gilmer introduces 

them then without objection on the part of the plaintiff's 

cojnsel. 
I 

A This was taken 9/26/68. It shows water on the 

20 otnerside of the chain fence which comes off of the trailer 
I 
I 

21 co~pany and it's running south, downhill. 

22 O Running in the direc~ion of the McCauley's 

23 Property or away from it? 

24 A It's running down, it's a natural curve. 

25 0 Exhibit 34. 
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~-~~~~~~~~~~~~~~~~ 

A This was taken '3/17/72 and it shows the path 

2 .of the water going across the oil company and partially Mr. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

McCauley. 

.. I PEATROSS: Your Honor, I have no objection to 

'~hls'e pictures but unless there is some specific pdinttI can •t l . 
se~ going through each one. of them. 

! 
COURT: It looks like to me we are getting to the 

point of being repetitious, how many more do you have Mr. Gilme?? 

I COURT REPORTER: Forty-seven. 

I COURT: All right, get those in and we will 

cohsider those. I think we are getting a lot of duplication. 

Q This is exhibit 47. 

I 

I
, A Taken 6/6/68. It's before we put the splash 

ro~k in and it shows the oil company and Mr. McCauley's propert~,. 

15 No signs of washing. This is taken 3/14/72, exhibit 45 and it 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I 

isj up on the hill from the oil company looking down into the 

I 
ra~ine where the water runs and Mr. McCauley's Property? 

Q Exhibit 46. 

A Taken 9/15 and it is the back view of the 

Milosa Motel showing where the gutters run off of the house and 
I 

ru~ back toward their property and eventually end up on the oil 
I 

A It does not 90 in our pipe. 

cdmpany property and onto the McCauley Property? 

I 0 Does that go into your pipe before it goes on 

t~e McCauley Property? 

I 
LANE'S COURT REPORTERS 

COURT SQUARE 115 CHARLOTTESVILLE, VA. 



1--~~~+t-~--+~~~~~~~~~~P~h=i=·1=1=i~.P~S=----"D~i=r~e~c~t=--~~~-~~~~~~~~~lQ~ 

1 Q No sir but does it blend after •••• 

2 A It blends on the oil company property. 

3 Q It doesn't come on your land and it doesn't 

4 90 in your pipe? 

5 A It comes across our land. 

6 Q Here is exhibit 35. 

7 A That's a picture of the oil company and Mr. 

8 McCauley's property looking toward path of water. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Number 36. " " ' , ~-

A That's a picture of the splash rock and the 

path of the water across the oil company and Mr. McCauley. 

Q Exhibit 37. 

A T11at • s just a picture of the splash with the 

ro~k in it, looking on top of it. 

Q 38? 

A That's a picture of the bank and the splash 

rock and the honeysuckle up over it. 

Q 37? 

A That's a picture of the splash rock and the oi:~ 

company property. 

Q Exhibit 40. 

A That is the oil compa.ny property looking back 

toward our bank where the water would come through. 

0 Exhibit 44? 

A That's looking at the oil company property and 

LANE'S COURT REPORTERS 
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2 Q Number 43? 

3 A That's looking over the oil company property 

4 and the path where the water would go. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Number 42? 

A That's a picture of Mr. Gilmer.standing in the 

splash rock and the oil company property and there is no sign 

of wash on the oil company property and that was taken last 

Friday. 

Q Am I standing just about in front of the pipe? 

A Yes sir. 

Q Here is picture 41? 

A That is taken right at the fence where the 

waeer comes through. 

COURT: Is that all the pictures? 

GILMER: Yes sir. 

COURT: Allright, the pictures then that have bee1 

introduced then, in case we have missed any will be admitted as 

delendant's exhibits 1-46, one through 47. I know we have a 

loJ of repetition in here. 

l 
Q Why did you put in the splash rocks and ties 

an large rocks? 

A To spread the water when it came out of the 

pige and slow it down and when it left our property to go out 

in the same force that it originally would go out. 
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Phillips - Direct 106 

1 Q Have you discussed the best way to slow down 

2 water and spread it out with people? 

3 A Yes sir. 

4 Q Has anybody been able to suggest anything bett•~r 

5 

6 

7 

8 

9 

10 

11 

than your method? ..... , l A We have talked to numerous contractors and 

·~ y think this is the only solution and they don• t know how to 

mje water run up hill. 

Q Witness with you. 

CROSS EXAMINATION 

12 By: Mr. Peatross 

13 

14 

15 

16 

17 

Q Mr. Phillips, you stated that prior to any 

imP,rovements on the southern part of your lot you had noted this 

waJer running downhill, is that correct? 

A What do you mean prior to the time ••• 

Q Prior to the time the pipe was installed on 

18 the, back part of your lot? 

19 A We had a lumberyard on the lower part of that 

20 lot before we filled it in. 

21 Q Did you notice any water running down there? 

22 A Yes. 

23 Q You stated that it was about a foot in width, 

24 is that correct? 

25 A Yes. 
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l Q Did you notice how far this water went down-

2 hill? 

3 

4 

5 

6 

7 

8 

9 

A It went downhill but I didn't pay any attentior 

ho~ far it went. 

Q Did you ever see it cross the McCauley's 

PrQperty? 

I A I never paid any attention to it until we were 

selved notice on it. 

Q When he served notice on you, is this the notice 

10 yoJ are speaking of on 9 April, 1968? 

11 A Yes. 

12 Q In that notice he wasn't actually complaining 

13 of any water coming down on him at that time but the possibilit~ 

14 of such, is that correct? 

15 A I believe his letter.said we were concentrating 

16 wa1. er on him. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Didn't the letter say that in the event of a 

good rain the water would come? He wasn't complaining about the 
I 
I watter coming on him at that time was he? 

A I •••• 

GILMER: I think the letter speaks for itself Judge. 

COURT: I think it speaks for itself. That would 

nott be anything other than intrepretation of the letter and I 

I 
think it is unnecessary to go into that Mr. Peatross, it's 

I . 
covered in the letter itself. 

I 

COURT SQUARE 
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l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

' 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Mr. Phillips, you stated that approximately 

20DOOO square feet of the property collects this water which 

yol channel into this pipe and you stated that included the 

frlnt paved area. How many buildings does this cover in square 

;'~it also? 

A It covers the.- ,office, which half of the roof 

which is 50 by SO, it covers the other part of the building 

I 
whlch is 120 feet long. 

Q Does it cover any part of the warehouse behind 

the office? 

A It covers part of it, yes. 

Q These buildings are included in your statement 

of 20,000 square feet of area that collects this water? 

A Yes. 

Q I notice that a number of your pictures were 

taken during 1972. In your opinion, would you call this an 

exbeptionally rainy spring or had it been an exceptionally 

raliny winter? 

A I think we have had right much rain, yes. 

Q Have you ever seen the water that moves across 

t~e McCauley's Property after a normal thunderstorm? 

A 1bl. 

Q Have you ever seen it after a heavy winter 

rain? 

A Yes. 
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~ 1 Q Would you say we have had those type of rains 

I 
! 

2 this year? 

3 A Yes. 

4 Q Do any of your pictures indicate any water 

5 moving across the property after such a rain? 

' 
6 A Yes. Some of the pictures there show where 

7 the water run across. 
i 

8 Q How much wa1:er does that picture show .. run 

9 

10 A I'd say the path was about four or five feet. 

11 Q Any estimate as to the depth of tha~ water? 

12 A No. 

13 Q Mr. Phillips, I show you Plaintiff's Exhibit 

14 

15 

16 

I number 10, 

I 
Mcfauley's 

1968, have 

which is a picture of water moving down through Mr. 

Property. The picture was taken on the 3rd of July, 

you ever seen water moving down across that property 

17 in that fashion? 

18 

19 

20 

21 

22 

23 

24 

25 

A Not in that fashion, no sir. I could not have 

come out of the pipe that much to do that. 

Q I show you a picture taken on 7/13/68 which is 

construe ed 

an water gushing out of it Have you ever seen water come out I • 
of it in that fashion before? 

A Yes. 

Q What was your estimation, the amount the pipe 
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l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

is filled up with water as it's coming out there. 

A I'd say about half. There is water coming 

around each side, all of it isn't coming out of that pipe. 

Q I show you Plaintiff's Exhibit number 9 taken 

July 3, 1968, it shows the McCauley's garden. Have you ever 

seln their garden washed like that from water coming from that 

. I t. h. d pipe, any wa er was ing own? 

A I have seen water across his property, yes. 

O Have you seeir water in his garden like that? 

A No. 

Q You have never seen water in his garden like 

A No. 

Q Have you taken part in any clearing up that 

wa; done on the southern part of Phillip•s Property from the 

polnt of the pipe over to the woods and the private road? 

A Yes. 

Q What was done with the debris that was taken 

f rolm that area: LOgs left to the right and the stumps and all 

we e pushed over to the fence. 

l Q Do you know of any problems with water in the 

ro d caused by that clearance? 

A Have had no complaints. 

Q Have you ever seen Mr. McCauley out there 
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•clJaning up? l 
' 

111 

I 2 A No. 
' 

3 Q You stated that the water when it enters the 

4 Mcaauley Property is about three feet in width, is that correct? 

5 A Three to four feet. 

6 Q And you say it spreads out to ten to fifteen 

! 

7 feet? 
I 

8 A Yes. 

9 Q Any idea how deep that water is? 

10 A NC>. 

11 Q No further Your Honor. 

12 COURT: Anything further Mr. Gilmer? 

13 

14 REDIRECT EXAMINATION 

15 By: Mr. Gilmer 

16 Q What is the hardest rain you have known around 

17 here in the last ten years? 

18 A Camille, when Camille came through here. I 

19 don't remember the date. 

20 Q Do you remember the year? 

21 A It was three years ago, I believe it was. 

22 Q I believe it was September 21, 1969 wasn't it? 

23 A'~gust 1969. 

24 COURT: I believe the witness indicated that he 

25 is not sure Mr. Gilmer. That is as much as we can get from him. 
I 
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4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

I 
22 

23 

24 

25 

Q Thank you. That's all I have to ask him. 

COURT: Thank you Mr. Phillips. 

Witness stood aside. 
•' ... .'· 

! JIMMY WHITT, Having been duly sworn testified as 

fol).lowss 

Byi Mr. Gilmer 
I 

DIRECT EXAMINATI<N 

Q State your name and age sir. 

;\,/, .. ! ·''·'· 

i 

engineer. 

A My name is Jimmy Whitt and I am 38. 

Q What is your present occupation? 

A Real Estate Broker and developer and an 

Q How long have you been connected with the 

~elvelopment of property around Albemarle? 

A Thirteen years. 

Q What training have you had as an engineer? 

112 

A I graduated from the University of Kentucky with 

a B.s. in Mechanical Engineering. 

Q Did you, at Mr. Phillip's request, examine the 

i 
Macauley Property? 

A I did. 

Q When was that? 

A The first time I examined it was on Monday, 

June 24, 1968. 
I 
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Q could you see any water damage there then? 

2 A No sir and it had rained extremely hard the 

3 daYi before. 

4 Q Have you seen it since? 

5 A Yes sir, I was there again yesterday. 

6 Q Have you· seen any damage from water washing? 

7 A No sir. 

8 1 O There is a septic tank on that prope~ty and 
it 

9 

10 

they say they pumped/out once in ten years. Have you had 

I eXP,erience with septic tanks? 

11 A I have had installed a number of septic tanks 

12 in Albemarle county, yes sir. 

13 O How often do you have to pump them out? 

14 A I would say the average tank in Albemarle Coun~y 

15 

16 

17 

probably once every five or six years. 

I, Q Do they tend to do a better drainage job or 

leJs drainage job after they have been in a number of years? 

18 · A Well, in Albemarle County after a number of 

19 you can expect them to break apart. I know several that 

20 in 12 or 13 years ago have caused trouble in the last two 

21 that they never caused before. 

22 Q I believe you wee out there this morning and 

23 over the McCauley Property? 

24 A I was out yesterday. 

25 Q Could you find where the septic tank was located? 
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l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A I saw indications of a septic tank line. 

Q Does the ground lie so the water from the 

Phillips Property would be running over that septic field? 

l 
· A I don• t believe that the water would get that 

hi·h. 

O Would it be possible for an 8 inch pipe to 

discharge enough water on a fairly level slope to make a stream 

tel or fifteen wide and six inches deep? 

A No sir, not without a pump there. 

Q Witness with you. 

CROSS EXAMINATION 

By• Mr. Peatross 

l Q Mr Whitt, you said you went to the McCauley 

Pr·perty yesterday?• 

A Yes sir. 

Q Did you go on the property itself? 

A I did not. 

Q You observed it from what point?··. 

A The Phillips Yard, the lower side of the 

pr ·>party. 

Q You say that your recommendation is, according 

to your professional knowledge, that septic tanks in Albemarle 

County should be pumped every five or six years, is that 

co~rect? 
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3 

2 

· .. ·'. Whitt - Cross _J,_l_S 

l A No sir. I stated that the average tank withou• 

tr .uble, in my opinion, would need to be p.unped every five or 

s i::ll years • 

4 Q If a tank is pumped how long would you estimatH 

5 it would last before it needs pumping again? 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

A I had one tank in Hessian Hills that was 

pwnped in February of this year and was pumped three times the 

following week. 

Jugh? 
Q Is that an excep~ion to the general rule 

l A I think it probably is but the ground in this 

pa.ticular area was saturated. 

l. Q Is it extremely unusual that a tank would last 

te years in your opinion before it needs pumping? 

A I would say that was an exception. 

Q Have you ever seen this particular pipe we 

17 are talking about with water exiting from it? 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes. 

Q W'hen was this. You mention June of 1968. 

A No sir, I buy materials out there so I see it. 

Q You see it any other time? 

A I was there yesterday and saw it. 

Q I didn•t quite catch what you said as to your 

oiinlon as to the lcmtion as to the McCauley's septic tank. 

did you saypu evaluated where that was? 
I 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

' 

19 

20 

21 

22 

23 

24 

25 

A Without going and evaluating the location, I 

There was some seepage on the base of couldn't see anything. 
< .. I .... 
the hill but unless I physically examined the property I would 

be unable to tell you how the drain lays. 

Q Assuming that water does go over even the end 

of this septic field, is it possible for this water to flood 

the septic field? 

A Not if the septic tank was put•in properly, no 

0 No way that this water could flood into it, is 

right? 

A It could drain into the lines somewhat but it 

would have to get up rather high and if it was put in properly 

it wouldn't do that. 

O I hand you Plaintiff's Exhibit number 12, this 

is a picture that was taken on 13 July, 68, it shows a stream oj 

wa.ter down through some property and according to Mr. McCauley 

iJ is his property. Such a stream as that passing over a septic 
I 

I ta1nk, is it possible that it would flood it? 

A If the sptic tank was below the level of this 

yis but not if the septic tank above this. 

come out the pipe either. 

O This water didn't? 

A Not all of that. 

Q How do you know? 
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1 

2 

3 

4 

Whitt - cross 

A There is no way a 8 inch pipe could carry that 

vo]ume of water. A 8 inch pipe is 25 1/8 square inches and it 

caJ•t carry that kind of water. 

Q Is it a physical impossibility for an 8 inch 

5 piP,e to carry this much water even if it pumps full bla$t for 
l 

6 24 hours, it can't put out thati much waterr 

7 A If you pump it yes but not by drain feeders. 

8 Q By drain feeders how much would you estimate 

9 to be from this eight inch pipe? 

10 A Probably a stream about a foot wide and three 

11 inches deep. 

12 Q If water was damned up and delayed as it came 

13 out of the pipe, could it collect and come down in this volume? 

14 A Not unless the dam breaks. 

15 Q In otherwords, water cannot be delayed at where 

16 the water exits from the pipe and,collect there and come down in 

17 this volume, is that what you are saying? 

18 A Not as long as the delay was still there, no 

19 sir. 

117 

20 Q How much of this particular stream that I showed 

21 

22 

23 

24 

25 

you would you estimate an 8 inch pipe would feed only a foot 

wide and three inches deep? 

A Somewhere in that vicinity. 

Q From your observation of the septic system 

whiph you saw yesterday in the McCauley's yard, would you recommend __ 
LANE'S COURT REPORTERS 
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Whitt - cross 

1 

2 

3 

th~t that be replaced or pumped at this time? 

J A I couldn't tell you. I would have to examine 

tank and the lay of the land. 

4 Q If a tank is pumped how long would yo~ estimatEe 

5 it to remain in a proper condition before it would need pumping 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

:::f.:9''[{~~ without any evidence of sogginess or odor ·o~ .the.4:ank or 

things of that nature? 
I 

A Normal family of four. • • it takes five 

gallons to flush it out. 
I 

O · Is this an exception or a general rule? 

A Of what? 

Q Is this the general rule that every tank could 

need pumpingfbr a four family person every month? 

A I am not saying that. I am saying the tank 

itself would fill up. 

Q The drain fields would also depend on.the tank 

and the size? 
I 

J 
A The size of the tank, whether you have a 

''~a iaqe disposal, whether you put the washing machine into it, 

there are too many variances for me to give an opinion on that. 

Q Is there usually more than one tank along with 

drainage field? 

A There is a tank and a distribution box but 

nor.mally not more than one septic tank. 

Q No further questions. 
LANE'S COURT REPORTERS 
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l COURT: Mr. Whitt, did you see the receptacle 

2 .of !the catrh basin up in the yard itself? 

3 A Yes. 

4 COURT: Could you estimate what length pipe that 

5 mi~ht be from the first catch basin in the front of the buildinc 

6 to I the discharge? 

7 

8 

9 

10 

11 

12 

13 

14 

A I can qive you an approximation, that building 

isi122 feet long and I would say the length of the pipe probabl~r 

isl in the neighborhood of a 150 feet to the catch basin. 

I COURT: How far would it be from the first catch 
I 

basin all the way to the discharge at the end of the pipe? 
I 

A I would say, to be safe probably 400 feet from 
::.·. 

/t:he first basin to the back side. 
i 

COURT: Do you have any idea What the fall might 

15 be, in that distance? 
! 

16 A It looks to be a fair amount of fall but it 

17 world not create a great rush of water coming out. 

18 COURT: Now, this matter of the amount of water 

19 coming out of there~ would the fall or the head of water behind 
I 

20 thiat effect the weight of discharge? The more drop or fall 

21 t~ere was the more volume it would carry. 

22 A Yes sir. 

23 COURT: Talking about the drainfield and septic 

24 tJnk. Isn't it a fact that a septic tank is pumped only for 

25 the purpose of removing slud rather than moving liquid? 

LANE'S COURT REPORTERS 
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1 

2 

3 

4 

5 

Whitt -

A Theoretically that's true but practically that•! 

nott. If the drain fields themselves are inserted properly thero 

wojld be no way to pump and except the solid but in Albemarle 

coilty you don't find that to be the case. 

COURT: The problem arises then to the rate of 

120 

6 : absorption in.--the drain field itself rather than the septic tanl? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A That's right.· 

COURT: Otherwise, you would only pump the sludge~ 

A Right~ 

COURTi Your opinion as an engineer is the surfacE 

water proHem with regard to the circulation or the absorbing of 

thl area around the drain field? 

A Yes sir, it has a bearing on it. When we take 

the preparation test you are required to saturate the ground 

whln you take that test because it is obvious that land under 

I 
water will not hold drainage but the state requires state 

I 
stalndards. COURT: The amount of surface water would be a 

ma.ter considered rather than the drain field itself? 

A Could possibly, yes sir. 

COURT: All right. Thank you. Any further 

questions? 

GILMER: No sir. 

COURT: You may stand aside. 

Witness stood aside. 
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Towe - Direct 121 

1 JAMES B. TOWE, Having been duly sworn testified 

2 .as follows: 

3 DIRECT EXAMINATION 

4 By· Mr. Gilmer 

5 Q Please state your name and occupation please 

6 sir? 

7 

8 agL. A My name is James B. Towe and I am an insurance 

9 Q Did Mr. Phillips ask you to inspect the 

10 Mc~auley Property for him for damages? 

11 A Yes sir. 

12 Q About when was that? 

13 A The first time was in June of 1968. 

14 Q Have you seen it since? 

15 A Yes sir, on several occasions. 

16 Q Have you ever seen any washing brought on by 

17 water on the Phillip's Property? 

18 A Erosiona 

19 Q Yes sir. 

20 A No sir. 

21 Q Have you ever seen any settlement on it? 

22 A No sir. 

23 Q Have the conditions on the Phillip's Property 

24 changed materially since the first time you inspected it? 

25 A I. think to the extent that the splash rock werE1 

LANE'S COURT REPORTERS 
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·pu, in, yes sir. I think probably more ties were put .along the 

fence. ' 

1 

2 

3 Q Witness with you. 

4 

5 CROSS EXAMINATION · 

6 By: Mr. Peatross 

7 Q How many times have you been out and inspected 

8 the McCauley Property? 

9 A It would be •••• I would say four or five times 

10 sinlce 1968. 

11 Q Have you noticed any change in their property? 

12 ' A None to my recollection. 

13 Q How long did you view the property each time 

14 you went out on the four or five occasions? 

15 A Five minutes. 

16 Q Did you go down to the garden area? 

17 A Yes. 

18 Q Did you go to the creek area? 

19 A Only going on the lower company property or 

20 on f he Don Mann Volkswagen Property. 

21 Q Did you ever observe any water moving across 

22 the McCauley Property? 

23 
~;-;.'·: 

A Noe 

24 Q You have never seen any water? 

25 A No. 

LANE'S COURT REPORTERS 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Have you ever seen any water discharged from 
::·.,:: . . ···.! .. 11•·: ::·~ ; ,.:. 

the pipe? 

I A Yes. 

Q Do you remember when? 

A I think in August of 68 and it was raining at 

the time and we went down to see what it looked like and I 

observed water coming out of the pipe. 
i 
I ,;,, . Q At what way, fast, slow? 

A Not with any force whatsoever. 

Q Just sort of drippling out? 

A Not drip, drip, no. 

Q Running out slowly? 

A Running out slowly. 

Q Have you ever walked on the McCauley property? 

A I haven't. 

Q Do you handle the insurance for the Phillip's 

Building? 

I A I handle some. 

Q No further questions. 

COURT:. Mr. Towe, you may standmide. 

Witness stood aside. 

PERCY CUMMINGS, Having been duly sworn testified 

as follows: 

DIRECT EXAMINATION 
LANE'S COURT REPORTERS ,. - . 
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I 
\'. J · Cummings - Direct 124 

-----++---ti----------------""-------------------l--·--
By: Mr. Gilmer 

I 1 

2 Q Mr. Cummings, I believe you keep the books for 

3 Phillip's don't you? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

A Yes sir., I am their accountant. 

Q How long have you been there? 

A Since 1965. 

Q In 1968, did Mr. Phillip's ask you to inspect 

the water situation between his property and the Mccauley 

Priperty? 

A Yes, we walked around the property. 

Q Did you make a thorough inspection? 

A Yes sir. We looked on the east side and you 

could see the eontour of the land there that Phillip's had 

pa~ed the area of the land there and they had some silt and 

wa~er that came across the other property onto them and we went 

I 
do~ to the southside and •••• where they had done the filling anc 

sa[ what they had done there to keep the water from being heavy 

in a concentrated flow, it was spread by rocks and ties. and to 

keep the silt from going onto anything. 

Q Was.the water clear or dirty? 

A Well, when I was there it wasn't raining but 

22 the water is clear. 

23 Q Did you examine the oil company property where 

24 t'he water crosses before going on to McCauley? 

25 A From the Phillip's property, yes. 
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Cummings - Direct 125 
~~~~-++~~-;-~~~~~~~~~~~--

1 0 Did you see any washing? 

2 A None. The only thing you could see was where 

3 th~ grass had been bent down by water crossing it. 

4 Q Did you see any evidence there of deposits of 

s silt? 

6 ; ~.7 · 

i 
A Nona. . ::· . . . ' .::,:.= .:~ 

7 Q Did you look across on the McCauley Property? 

8 A Yes sir. 

9 Q Did you see any washing over there? 

10 A No sir. 

11 Q Any evidence of silt? 

12 A None. 

13 Q How often probably have you looked at it since? 

14 A Probably three or four times. 

15 Q Have you ever seen it doing any damage to the 

16 McCauley Property? 

17 A No sir. 

18 Q Have you looked at it after it has rained and 
I 

19 the water was running down there? 

20 A No sir, I never actually saw water flowing across 

21 it,, 

22 

23 

24 

25 

Q Witness with you. 

PF..ATROSS: No questions. 

COURT: You may stand aside Mr. Cummings. 

Witness stood aside. 
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1 AMON WILLIAMS, Having been duly sworn testified 

2 as follows: 

3 DIRECT EXAMINATION 

4 Mr~ Gilmer 

5 Q How old are you Mr. Williams? 

6 A 52. 

7 Q What is your occupation? 

8 A Building contractor. 

9 Q How long have you been a contractor? 

10 A Eighteen years. 

11 Q Did you at the request of Mr. Phillips examine 

12 the water situation between him and McCauley in 1968? 

13 A Yes sir. 

14 Q ~at did you find? 

15 A I couldn't find any wash or anything at this 

16 paJ·ticular time at all. 

17 Q Did you see any washing on the oil company 

18 preperty before the water got to Mccauley? 

19 A No sir .. 

20 Q Did you see any washing on the Mccauley 

21 Property? 

22 A No sir. 

23 Q Did you see any deposits of silt? 

24 A No sir. I couldn't see any damage. 
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2 

3 

4 

5 

6 

7 

8 

9 
.. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Williams - Direct 

A Yes sir. .I was up there yesterday. 

Q Did you see anything? 

A No sir. 

Q Have you had experience with septic tanks in 

Almemarle county? 

A Yes sir, we have put some in. 

O About how often do they need to be pumped? 

A Well, it depends on the area they are in. Some 

places in Albemarle County take very good and some just don't 

.bteaJe·.lne very good. I have some in eight or ten years that haven't 

pumped at all and I have some that have been in about a 

yelr and have had to be pumped. It depends on the soil they are 

inl 

O So, it's hard to give an average. 

A Yes it is. It is no way really, you can sort 

of estimate or guess at it. 

Q But ten years is a good life? 

A Yes sir. It is not many that has been in ten 

years that hasn't been pumped. 

Q Septic tanks generally percolate better or less 

better after they have been in a number of years? 

· l A After they are in a few years you have to pump 

th m mre often usually. 

Q Witness with you. 

CROSS EXAMINATION 
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128 -- .. , 

l By: Mr. Peatross 

2 Q Mr. Williams, when you observed the property 

3 

4 

die you say you observed the property yesterday, the Mccauley 

.. PrJperty? · · 

5 A Yes sir. 

6 Q Did you notice any spots in the yard? 

7 A One brown spot just a little to the right goinc 

8 down into the hollow there. 

9 Q On the McCauley Property? 

10 A On the McCauley Property, yes sir. 

11 Q Did you notice any loss of earth under the 

12 fer.ice on the McCauley Property? 

13 A I couldn't tell. I wasn't on his property. I 

14 was standing on the bank looking from a distance., · 

15 Q Have you ever walked on his property? 

16 A No sir. 

17 Q Have you ever walked over his septic field? 

18 A No sir .. 

19 Q If the septic system is drained after ten yeara 

20 

21 

22 

23 

24 

25 

for example, the first time· is ten years, how long would you 

eslirnate it to last before it is drained again, can you tell? 

A You never know. It depends on how much use 

ofl course. lt would be hard to say it would have to be pumped 

this year or next year, it is just something that you have to 

wa,it and see what happens. 
I 
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You stated that you installed a number of sept~c Q 

2 tanks, have you ever pumped them? 

3 A I advise them if they need pumping. 

4 O Do you do it yourself? 

5 A No sir, get somebody else. I haven't actually 

6 done the pumping my.self. I get Mr. ·Kirby or somebody like that. 
I 

7 Q How many times have you gone out and observed 

s the McCauley Property for damages? 

9 A Once in 1968, I believe in June and yesterday. 

10 Q So you have been out there twice to observe the 

11 property? 

12 A Yes. 

13 Q No further questions. 

14 COURT: Thank you Mr. Williams. 

15 Witness stood aside. 

16 

17 EDWIN LEAKE, Having been duly sworn testified as 

18 follows: 

19 DIRECT EXAMINATION 

20 By: Mr. Gilmer 

21 

22 

23 

24 

25 

Q Mr. Leake, how old are you? 

A 45~ 

Q What is your occupation Mr. Leake? 

A Building contractor. 

O How long have you been in that business? 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

19 

20 

21 

22 

23 

24 

25 

.:, 
I· 

I 
I 

Leake - Direct 

A 13 years. 

Q Did you examine this property of Mr. McCauley's 

f orl water 
I 

damage? 
I 
I 
I 

i 
! 

I 

ta*ks? 
i 
I 

I 

A Once in 196B and week before last •. 

Q Did you find any water damage? 

A No sir. 

Q Didn't find where water was cutting? 

A No sir. 

Q Either time? 

A Either time. 

Q How much experience have you had with septic 

A 

Q 

septic tanks haven't you? 
. ~~ .. '; 

A That~ s riglt, yes sir. 

0 Have you ever pumped them out? 

A The people that owned the homes had them pumpe<l 
I 

ouiC after.I suggested it. 
;, 

I 
Q Do you know how often they have to be pumped? 

I A I have one at home that has to be pumped every 
I 
: 

si:k years. 
I 

Q Is that normal experience? , 

! A I would say it was normal. 
i 
' 
i Q That's all. 
i 
; 

I LANE'S COURT REPORTERS . 
I 

COURT SQUARE 
. .- ..... 

t42 CHARLOTTESVILLE, VA. ': t .. 
! i 
' ' 

-

130 



1 CROSS EXAMINA.TION 

! 
2 By,: Mr. Peatross 

3 Q Mr. Leake, you say you are a building contractCJr? 

4 A Yes sir. 

5 Q Do you purchase building material from Phillip's 

6 Building Supply? 
! 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

I 
follows: 

' i I. 

A That's correct. 

Q You ever been on the McCauley Property itself? 

A No sir. 

Q How many times have you viewed it? 

A Twice. 

Q How long did you view it each time? 

A Five to ten minutes. 

Q No further questions. 

COURT: You may stand aside Mr. Leake 

Witness stood.aside. 

EDWARD WOOD, Having been duly sworn testified as 

DIRECT E}".AMINATION 

21 By~ Mr. Gilmer 

22 Q Mr. Wood, I believe you work for Mr. Phillip's 

23 don• t you? 
I 

24 A Yes sir. 

25 Q How long have you worked for him? i 
LANE'S COURT REPORTERS 
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Wood - Direct 132 
~~~~~~~~~~~~~~~~~--~ 

1 A Ever since 65, when they first opened up. 

2 O Would you give your initials? 

3 A Edward Lee Wood, Route 8 Box 428, CharlottesviJle. 

4 Q Did Mr. Phillips ever ask you to inspect the 

5 McCauley Property for water damage? 

6 A Well, not really. No more than working there. 

7 I ~ive in the Bollings House. I moved there last year on 

8 Fr~day, the 13th of March. 

9 Q Oh, so you live right there? 

10 A That•s right. 

11 O When did he first ask you to inspect it? 

12 A 'When this crune up in 68. 

13 Q Did you find any water damage at that ti.me? 

14 A Not from where I was then. The only place 

15 t1* I have been is ~ihere the catch basin is at and I couldn't 

16 sef=! any damage from there whatsoever. 

17 Q Did you look to see if there was any damage on 

18 the oil company property? 

19 

20 

21 

22 

I 

damages? 

A I couldn't see any whatsoever. 

Q How often do you look down that way for 

A Sirice 1968. I would say from 65 since I came 

23 to! work in the shop we used to have six by sixteen foot ties 

24 ri1ght in back where the barn used to be. I have seen water 
1. 

25 gQ!ing that way, quite a bit of water and that was before any 
! 
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2 

3 

4 

5 

6 

7 

8 

9 

10 
, 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

pa~ement or anything was put in. 

Q You have seen quite a bit of water then? 

A Right. 

Q How do you say the water is going that way now 
the 

a.s (to compare it with/way it is going today? 

A It has continued to always go on the McCauley 

Property. ·I . 
Q It always continued to go on it? 

A Yes sir. Also, dated February 15 of this past 

i 
year, of 72 on Sunday morning I got up and what had made me pay 

at~ention to it I do some trapping in the water and I was going 
I 

to ]check my traps and I said, I won•t get to check no traps toda)' 

cause it's been raining right hard and my wife said, yea it 
I 

really rained. She said, did you notice out front down through 
I 

thqse woods and this is not concerning Mr. Phillip's Property, 
I 

! 

this I think is property of Caleb Stowe which is probably 30 
I 
I 

acres I would guess and coming down that hollow to what I had 
I 

i 
seen on Mr. Phillips was as five times as much water coming down 

I 
which would have to go through Mr. McCauley's P.roperty before 

it/would hit in the line to where Mr. Phillip's water would 

come into it. 

Q So that was much greate_r., what was coming down 
'· ·-· . ' 

A I'd say right at the tase before it hit the 

ditch it was spread to 50 feet of water. I didn't walk down in 

LANE'S COURT REPORTERS 
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! Wood - Direct 114 
I 

1 · th~ woods or anything I just looked out the door.:· It '.looked likle 
i 

2 to !me to be a foot and a half deep. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

Q That's a pretty big ditch in there isn't it? 

A Well, I have never really been there and looke~ 

at :it but what I could see from the fence it looked like right 

sm~rt of a ditch there, 

I 

i 
! 

Q When you saw the water running off the McCaule) 

Pro,:perty around 65, was it spread out or running in a ditch? 

A Well, it would go down~to the ravine, it wasn't 
I 

I 

a ~ery big stream. It could ha.ve been more at numerous times. 

i I just noticed that night, we went back in the back to get the 

ti~s in the rain and I noticed water running down there which I 
; 

13 rea!lly didn't even give this a thought. This was even before 
! 

14 

15 

I anYi suit was mentioned or anything. In fact, we use to park oux 

I car1s in back next to the barn and that was when we first opened 
I 
I 

16 up,' or maybe we had been opened a year. 
I 

17 Q When the water ran down there was 'it a place 
where 

18 whe;re the water ran near or some distance from/the pipe was 
I 

19 iodated? 
I 

20 

21 

. I 

whJre the 

A Near as I can tell it had gone right next to 

pipe runs now. It is the low part of the ground and 

22 

23 

naturally the ,.,,ater is going to run to the lowest point. 

I I Q In the low part of the ground? 
I 

24 A Yes sir. 

25 Q Does it slope into both sides? 

CHARLOTTESVILLE, VA. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

A That's right. 

~-~·{ .. · 
Q How wide would you say the water was that you 

sa~1 running down that place where they installed the pipe? 

A A foot and a·half or something like that. 

Q About how deep? 

A Maybe· an inch or inch and a half. 

Q It rain down just about where that pipe is 

tod.ay? 

A That's right sir. 

Q Witness with you. 

CROSS EXAMINATION 

By: Mr. Peatross 

Q This wa.ter that you observed running down the 

hill prior to, the time the pipe was put in, did you remember hO\.i 

fa) it reached down the hill? 

A I didn't really pay that much attention to it 

because it wasn't anything concerning, that was before but after 

this had been discussed with me by Mr. Phillips that there was 

a suit bringing up this water •••• 

Q But I am asking you before, you don't recall 

22 how far dO':<!Jl hill it went? 

23 A I didn't see any pipe going under ground, it 

24 was running on top of the ground then. 
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2 A Well, I couldn't really say. At that time, no. 

3 If it was running on the ground at Mr. Phillip's, it had to run 

4 on top of someone else. 

5 Q It wasn't any possibility that this water coulc 

6 be absorbed in the ground? 

7 
:; .. ~: ·: 

A I wouldn't think so, not the way it was running 

8 aCii'OSS • 

9 Q Was the Phillip's Property fully paved as it is 

10 now:? 

11 A No sir. 

12 Q Was it an open field down there? 

13 A We had lumber all through it. Th02 hadn't been 

14 a.ny pavement or anything. this was when we first opened up. 

15 Q Was the oil company land still open field? 

16 A It was an open field, yes. 

17 Q After the pipe was installed, did you observe 

18 any water running across the McCauley Property? 

19 A After my attention had been called to it, yes I 

20 have seen water go across it •. 

21 Q How much water did you observe running across 

22 the property? 

23 

24 

25 

A I really haven't looked at it when it rained 

that. hard. I would say about two years ago, that was before I 

movid out there, I was down at the lower building getting some 
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Wood - cross 137 
1~~~~-tt~~-;-~~~~~~~~~~~~~~~--~~~~~~~~~~~~~~~~~--

2 

3 

:. lumber out and.it started raining. I had to make trips back and 

fol~ard to get the lu~~er in the shop and I walked down in back 
I 
I 
I 

an4 looked and what water I saw then, I would say it was a normal 
I 

I 
4 shower and I seen very little water running across it then. I 

I 

5 sar a stream maybe a foot wide. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q But you haven't observed it when it rained hard? 

Q But you say you didn't see any water at that 

patticular time going over Mr. McCauley's Property because you 

d .1 • 
11lin t go down there to look? 

I 
I 
I A No sir, I didn't go down there. and look at the 
! 

pibe but I did see the water which was not concerning Mr. Phillips. 
I 

I Q No further questions. 

COURT: You may stand aside sir. 

Witness stood aside. 

GILMER: Defendant rest. 

COURT: Any rebuttal Mr. Peatross? 
: 

LANE'S COURT REPORTERS 
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PEATROSS: Yes. I would like to recall Mr. 

2 McCauley? 

3 COURT: All right Mr. McCauley. 

4 

5 PATRICK MCCAULEY, Having ·been previously sworn 

6 te~tified as follows: 

7 DIRECT EXAMINATION 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

By:i Mr. Peatross 
. I 

1 Q Mr. McCauley, concerning you septic tank when 

was it installed on your property, do you recall? 

A 1958. 

Q i\fhen was the first time you had this septic 

tarik pumped? 

A 1969. 

Q Had you had any problem whatsoever with your 

septic system up until that time? 

A No. 

Q What was the result of your pumping this septic 
.r 

tank? What happened after you pumped it? . .- ... -.... 

A Well, in a month or two months, I didn't time 

it exactly, it needed it again• 

Q What wa.s the condition of your drainage fields 

I 

af~er you had it pumped, immediately after you had it pumped? 

A They dried up and stayed that way for two or 

three months. 

LANE'S COURT REPORTERS 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

O Any soggy conditions on top of your yard or 

., 

1t· t ? ,,, sep ic sys em 

A Not during that period no. 
< • 

Q During those two months following the time it 

was pumped, it rained causing water to come across your propertv 

.. 
nea:~ the drainfield? 

I 
! 

A Yes. 

Q And you say one to two months later the soggy 

condition reappeared? 

A That's correct~ 

Q Have you been advised by the county health 

inspector or any other person of authority that you should have 
I 

youir septic ta.nk replaced? 
I 

·' 

A :No, there hasn't been anybody·out there at all. 

Q At the tim~ you had it pumped did someone come 

out there and inspect it? 

A Yes. 
; 

; 

I Q Was any recommendation made to you? 
i 
i 
I A Yes. .. 

.' Q 'What was that recommendation? 

A That I add some more lines to compensate for 

what I had lost underneath the stream. 

i 
I 

I 

! 

raiins. 
I 

Q Underneath what stream, the stream of water? 

A The stream of water that comes down when it 
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~~~~·-f+~~~~~~~~~~~~M~c~C~a~uley - Direct 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q Did you undertake those changes? 

A No I did not. 

Q What did you do, anything? 

A Speak to counsel. 

Q Did you have your septic tank pumped at that 

time? 
I 

After the county health inspector had been out there? 

I 

terrporarily? 

I 
I 

A Yes. 

Q You say that that did eleviate the problem 

A Yes. 

Q Witness with you Mr. Gilmer. 

CROSS EXAMINATION 

By: Mr. Gilmer 

0 There is a much bigger stream that runs down 

welst of your house in that gulley isn't it and runs on down to 

the east of it? 

A Right. No west. 

Q West is where the big stream comes? 

A That's where the creek is. 

Q That is what washed out the bridges wasn't it? 

A It hadn't washed it out in years previous to 

the problem that I have now, no. 
·j 

Q How much bigger would you say the volume is 

25 iJ a heavy rain in that creek in back of your house? 

LANE'S COURT REPORTERS 
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~~~~1+~~-t-~~~~~~~~~M,c~ca~u~y - C~o~a=s~~-~~~~~~~~--~~~--L41 

l A -I'd say it runs pretty close to the same. 

2 Q Pretty close to the same? 

3 A In fact, I believe more comes down from the 

4 

5 

.Phillip's Property than comes down the creek itself. ~at takes 

:~oJg~r, it• s running over all ground. .· ., : 

6 Q And yet that creek has got banks there as much 

7 as eight feet high, just about at your property hasn't it?· 

8 A It has ·a good reason. It was a hog pen for 

9 years. That was the watering for the hogs on that creek. 

10 Q It is close to 20 feet wide isn't it~ 

n A I would say the way it is cutting it's headed 

12 fo~ the road. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Do you think the water from the pipe washed 

your bridge away? 
of 

A I think the combination of all/it could, in 

fact I know it did. 

Q How big was the stream? You say whee the 

creek has washed away? How deep was it? 

A How deep was it at the bridge itself? 

Q Right at the bridge when it first washed away? 

A I had three nine inch pipes through there on 

a triangle, it was enough water that it wouldn't take that, it 

went over top and washed it out. 

Q Three pipes wouldn't take the water? 

A correct. 
LANE'S COURT REPORTERS 
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McCauley - Cross 142 

Q That's all I have to ask him. 

2 
ii'·i 

3 REDIRECT EXAMINATION 

4 By: Mr. Peatross 

5 Q To reemphasize my point Mr. McCauley, do you 

I 

6 re~all ever seeing any water washing down on your property or ir 

7 the fields that now belong to Mr. Phillip's prior to the time 

8 th~t pipe was installed? 

9 A No. I would have reasons for knowing. 

10 Q And would you again reemphasize those reasons? 

11 A Well, for one thing we had a boxer dog in the 

12 woods of the oil company and he use to run particularly when it 

13 rained, most of the time he would run through a cool thunder 

14 st$rm and they would run along the fence and we would watch manv 

15 times yet we never saw any water over in that direct area • We 

16 . _also, at one time, had an incenerator which was made up of just 
.~~-~. •,;·. ·: . ~ ·~.~-~· ~::·,: 

17 loose blocks sitting to keep the wind from blowing ·with gaps in 

18 it, sitting in what is called the little area and that sit ther'~ 

19 fof a couple of years. It never washed even the ashes out of 

20 th~t, it couldn't possibly have been water running down there. 

21 Q Was this directly in front of the fence there 

22 where the water enters your land? 

23 A You will recall when you were out there this 

24 morning, there was a white pine basically in the middle of the 

25 st~eam, it was approximately six feet to the southeast of that 

LANE'S COURT REPORTERS 
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" McCauley - Redirect 143 
1------•+-p-i~+, _e_r_i_g_h_t_n_e_a_r_t_h_e_f_e_n-'c-'e...:_:_r-'o-'w-"-, ...._w-hich is at the lowest point. -- ----

~llo, our garden we used that from the first year we· moved out 

thlre and we have~et enlarged it at all. We never had the wash-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

! out problem until this period 1968. That little White pine 

wal set out in 1958. There is no way in the wa:ld you could 

hate dug a hole and loosened the ground and it sit there througl 

thl first thunderstorm, it is bound to have washed it out. 
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April 18, 1972 

CO~~T: Gentlemen I mu3t CODfess that there is a lot 

of law to b2 c~~3idercd in this cas2 today and x•rn not under-

t~king to av~i5 the issu~. I am goinif to make certain observab~ 

and fi~~i~; of fact 2nd so~~ preliminary rulings on the-law 

as applie~ to this case. I ha.ven • t had ·an opportunity to read 

all tha c~ses. I think counsel have·been very.diligent in their 

of the law but there· are .so many.varying situations research 
; :1 
1111 

t!)at ray be ~nly fair to the parties to revi<lW .the law th~roughll._ 

AS t1 the facts in this case, I am in_" _;.,,.ition t~ re'>ke ·- -_ 

f:oi.ct~ which I think should be m:::id-a at a time 

whe11 thc:y are the fi·eshest in th:e mind of .all the pa:d:i.·33 ... . . ·.- .. 

Apd having viewed all of the photographs and heard the tcsti-

nbny and view.ad the exhibits and having gon~·upon the property 

o·f both the corJplainant and the respondant. and viewad the 

gleneral area,, the court makes this preli~inary finding of "fact 

and.that.is that the -whole area is undergoing a transi:tion 
··' I\ .· ·-·- . - ... 

from a fo~mGr rural residential typ~ Of deveiOpment to a 
.. - . , . . . . ... 

'··':\ 

heavily ~onccntrated business and commercial developnent, ~hat 
.. .. . . .. .. .. . ..... ~ ... ·- ....... , .... 

" \.·phen the prc'.:Jl~ms arose 

P"hillips prop2:cty / there was no zoning in Al!:>e~arlc COt!rd:y 

and nince t~at ti~e zonir.g h~s been effected~ prioz to the 

toning, of cours~. there wo~ld have be2n some~~1at t~~ s~~~ 

tituaticn ~ith regnrd to the rights and responsibilities 
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witt surf~c~ water b~t the p~culiilr part of zonin~ is th3t 

h2ving desian~tad thi~ area businass and commercial in a s~nse --· _.. .. -· ...... 
. -·· - .......... . ·---. ---··-· 

the develcp~ent 6f a business like Mr. Ph{llios is encourag0<l. 

It' s~y.Q_~_ l:=_f t :: :; chance any 1 onger. · By virtue of zoning n.ncl ----'!·-- . ·-- . ' . ....... 
CO:.l:;ty pl::!:-::-:in9 N::::. Phillips' activity is th·~ very type that 

. __......_ ___..,~...-...- .... , ......... .,.. 
------- -·. _.,..,. 

is reco=~e~~ad for the area and Mr. McCauley's activity is 
--- -- ..-. -·· -. -- ... _... 

·the ty_;:2 t::.~t is b~ing phased out. I .think the whole cas~ · 
___ ..s.------ ·- '. 

has to be examined ·in -.that iight~ · I do find. as' ·a matter of·-~. 

f;act that the evidence clearly· establishes that '.considz:r:::ll:i le -
. :1 

flc~df.ng occurs· of .the McCauley ·:proparty, .. that the voluitle · .·.:.. 1 . . . 
Qf Jischarge from that pipe ·on 

. surface 
ex:tensi ve/.flooding 

the·Phillips prop~rty is such · 

il:hat'rather occurs ·after a heavy ru.n o£f .. · .... 

9f ~ai.1 bu:t tnere ·is no substant.la·l evidence. of ·any dastructiv 

force her~.· The Court. accepts the photographs as· ample 

eviaencs cf. Mr. McCauley's statement a·nd Mrs .. · 11cca~l.ey' s ., .... :··.-·· 

staternant that a -considerable inconvenience· and temporc:n::y . 

, damage·:is inflicted by ~hat flooding.;· .There .. is· further evide 

that'.the area·· is· satura'ted with :the moisture but that·doasn•t 

necessari_ly relate to the d-astructive force of tha dizcharge .. 
.~ .. - ... .. .;. 

The only· evid:ancc. of any destructiveness·. is that of the· remov 

of the soil which Nr. McCauley testified.to and is unrebutted 

but having viewed the premis9o it seems to me that th2 m~jor· 

impact on the McCauley property is tha"t: of the saturz..tion of 
.. ---·- --··~ .. ~- -... .. ,-...-

soil itself \·dth an excess of moisture, c.;hich result .fro:n th· 

surface w::iter ·~owing. Th~ v~ry qu2stion that ev~ry ar~a of 
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p. 158 i 11 
' I )-·--r.----1:-------------------------------~--------

~ l i I c1d!velo0~ent :i:::i.s to ::a::c <t!lcl is b~iri'g f<:iccd here and th:l.~ is 

~ .) I · .I . 
~ WfG!l a "°.:?:.".3!;~iti0:-1 i3 i;":c:t3e fCOffi 0110 type Of US'~ to Cl.::10ther, 
1 
~ 3 .... ~ ,_ ..... . .... 1 . ~ . .c. "-h t . . t'h ,., t 
~ i..,.·.(:i.:. ~!"~ .... :;.2 res?on:>J.o:t ici.c3 oJ.. •. c par i~s \·JJ.. reg2.rc o 
~ .. I· . .. . . .. . ..-: .. • •• 1•.•; 

~ .1 er ch oth8:- 2-~:: :-::)· .. , ilb~ thGy char.ged.. You can view this C~S:2' 

i 5 ,.sb~ew~at i:-2 ::~~'·ii·~~~. ~~···~-·.,.·~.-~~~~~---.~~8V~lopm~nt of the .sama 

:I I :i 6 s~ti.:ati-::i:i :::".2t might exist in the Barrack' s Road Shopping 

;~ ~ i . . . 
I ~ I C~nte= - ~~at use to be wooded and gras~ed and vine c9vezed 
I I l 
., S d 4s now acO'.<>s and acres of paved area "Which canriot nbsorb ·one 

J 911 ! How the fact is ·when developman~ occurs which :~ !! 1ro~)-:f water. 
:~ 10 q rn

1
'akes ·thq t ch::inge the water h::is got to he channeled off .. some-

'~ • '1 I :J ~.· 1 ·-. . . 

] 11 
1 .1he.J!~.'"~-~d the questio~ in this. case is whethai:: or not Mr. 

,.. I 

.:fl 12 P,hil.lips· in his use of his property has engaged in an activity 
'.R J· ·. 
:H i~ Which is· unneces:Jary. or negligent or r.:alicic.usly dar.:a~1ing ta 

:.·u.· l' l ij "'* the McCaulevs. · I· don't find any evidence of maliciou:oness · 

:, i- I . ·i 0 rnd ·very' little evidence· Of any intentional damage. The·inten' 

'~ 16 is there to discharg-.. it in that pipe·· but the q:u,,stion .is 

t~l 17 ·whether or. not that pi pa creates· anymore damage th3n·- it would 
·r.i I . ·.-~" , ----•--;._,_L.~· - •. 

;tl 18 li.f. it we.re allowed to seek the s=irn.e flow from the surface .. 
lj ! 

·~ ·H 19 

~l 
·.'i 20 
!i 
.1 
i~ 
!I ~l 

:4 
:z 
~l 22 
;t 

" :s 2:3 ... .. 
-1 

It· seems to rn~ that . the discha:t:g':! iorce is sor:t2~hat bro~\:en 

t!.p by· the dGv ice that h::is been installed at the di:;c'h.a;:ge end 

io:f i::he pipe.. And that.' s born:::? out by th,: fact that there is 

· uery little erosion. I saw n;") evic~nce of any :silting of th~ 

area when I vie 1:13d 
..... 
l. • ..... 

'i 2.i .1 1· H which to m~ is one of the roost amazing things in nll about th 

~.·~. 2.=; I . I I cnse. !A? sp.i.t:'::! of t:hP. d~m~ge t::> Mr .. McC0ul'2y, it ~ho-;.1s a 
--~;----.lL__!.j__.~-~~---~~-----~--~'----~----~------~-----'-----~------------~ 
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consi~~ra~lc ~~~unt of cffor~ in planning in the w~y that } 1 
. ! 

~isch~=se has ha~n ha~~1~a. I"m frank to ~~y that X don't 

· .. .. 
evi~ence of i~. A~d the damaga to t~~ ~rain field ·while. 

s the Cdurt ~oes ~~t find any occasion to disbelibv0 it, still 

6 I 

ii 
- I: 

~ 1' ! . I 

a d 
!I ., 
l. 
1• 

9 " 'i 

~o ! 
.. I 

r 

i 
n II 

Ii 

12 !I 
n !i 

t I 

II 

l~aves -1-"-- ,...,, .. ~- .... : ~-- nansw~red as to .._ H ":: "":. ·- - ..:> - .:. '-' • 1 U I - " ·- or not it• s 

coming; en"':i=-2.ly from ·this or whether even i£ it were,,. Hr .. 

Philli:ps is a:!s';-le.rable in n;:tmaq~-s ... · ·That's· the. big proble~ 

. ~h· • 
l.Il 1- J.,S case .. ·· Hr. McCauley! s · o~~n · statemant· J: thit:i1>: tnC:Y be 

the "key t~;\):n~ problem in this ·case \'ihen he maae· th2:?· statement . \ 

that·what~use to be hi~ hog pen· for years: is now changaa;·· And 

this .is tL, very thing. that· al~· ~f us .ha~:··t~· face~ :i:t r:tay · .·. 

pro~;ress~· -~ ..... ....... 

have -to face;: I d-.)n:'t lack ~ympathy for Hr .. McCauley_'s 

15 pr·~di~trient but the fact. of the matte.r is as.· far :as the r.ioneta .... 

16 value of the··property that Nr. r.icCau~ey now occupies as .. a_-.-__ -:_·· _ 

17 resident, wsre ·it not zoned business wouid not be nearly .as . -
. . . -

18 high as it .. apparcntly is right now zoned business. It ·may be_ .' 

·19 one of tha prices or orie of the penalties·:·that have to· be paid 

20 for that change from i"esiden'tial to business ·use_·~ He's cfown··- . / 
J 
; .. 

hill fro:n th~ area that M~. Phillips occupie3 \·ihich th·~ Court · 

22 c~n 't ~h:=.nge. One of the haznrds of being on the rl=.:>~.,n hill · 

23 side fror.t surfcice dr;::iin~gc. :r d.-:>:i 1 t l;:n!)w of anything at "this 
. ~ . . . -· ··----.. . I 

. - ... ··-·--- __ ... ..., - ;· 

p0int fro~ ths facts and from having view2d tl1e n -\.. ..,_,...,.; ~.-=- c- "-._..,,a· ·:- ; - '-"·'-~--' .... -
L-. PhilliP3 could du bbher th::1n ab~n-don the undergrol!!1::1 - -·- -

~ • .i .• ...,_~ ,. .. , .• ,.,., ·~. ••••·• . ~-~ :;_:.:.: .. :~.' ........ ·~.,~ ;_~;E;;~· ~o~-Fi'f: . .,.:~;_;~-~~ -~-~·.:_.,_:,: ·,~ .. _·:;." -=j:-S°9-:"""" ""'·--
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and co~v8rt it to surface run off. 

J\r.~ i:: sr~e nny indication thC!t the darna9e 

to ~::-. as the m~:d:ter 

_ I 

r" 
.} 

r 
J?hillids· ,_ And it would h~ve t0 b3 kept in line ~hat 1.~v-·- .. 

in prop9~ty to business use could cov3r the. 

bl2cktop pav2ro~nt or. cover it with a 

warehous2 30 t~at there would be absolutely no absortioa .. . . 
left in the lan1 at all. ~'lat water has to be discharcied 

somewhere. The. only relief that the court _really·· could·., .. -~ ... 

consider giving Mr •. McCauley would be allow him to g::> up there 

ane?. tap on to the pipe and .run it underground to the stream·· 

if that would be of any benefit to him_ And the next man 
:; ·, ! . 

·l A 13. 1 ·who occupies it may want to do that, roay have: some ef fee::: 
:! 

. J 14 
~ ll 

·~ 
'" · :. J lS 
H 
:~ 

.. , ; ~ 16 
:~ 

. . '.i l7 

~~-· 18 :: ; ;t 
fi 

~ 19 
. ii 
. tl 
~ ., 20 
:I 

·. -~ 21 
~­;i 
11 

.,! 

~ 22 
·~ ·4 
t 
~· 2.1 :j .. 
... 
i 
:~ 2~ :; 
;; 
) 
~. 

,,-
_.') .. . , 

-: .. 
·I 
.j 

on the re::iale.value. of Mr. McCaul~y's prop~rty. 

GI.Ll-!.E.R: well wa certainty would be v~ry glad 

to lat him tap on to it if he wants to . 
1.S there no objection 

there .. 

CO~T: . It may_ r?quire some adjustrnen·I: in the 
you 

d~scharge or putting an elb~w in it b~causa ;are crossing the 

prop~rty of th8 third party in order to tap directly on to it_ 

w.ell \-le ctJu.ld fb·: it so it C) uld b2 

Oil Cc;;rcany' r; T)rO;::i<:!rt-:1_ 
. ~ . J., ... .,,. 

could run it right around he:;:e or try 
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tn~re. I to le~ 11 ~-.. ':.>'- !"'"-··L~-:.1....1:-1 

2 i! COiJI\1': I a::\ 9::ir;;:i t·:.l r:~scr11f:? final decision.in this 

s IJ 
I! 
I! 

-! I 

5 

fully. But h:;iving 

?C~~t, I don't want tci mislead the .parties 

i~~o t~~~ki~g t~3~ this is by any.way - any means a 

to b2 the law and the 

circtn-r.st~:;=::es ~-==~ and tl1e changing n?-ture of the w~ole area 

. . . ': . 
that there is g;'.)ing to be ·an\.injunction grantad i:o the ext~nt 

.. . .. .... . , 
of clo1sing up that discharg~ .·ptpe. I think it would be 

enjoy the use o.f his property wh.ich . 
l.S zoned for business 

as ccmpared to H;.· .. McCauley'·s prop'2!r~y which is also zoned· 

. . 
for btts ine s s.. And that the darr,a ge. i:md the · inte rf er(;?ncci t'7i th 

th~····use Of Hr~·· .McCau
0

ley;s "property when balanced with" the:. right 

0£ Mr~ Philii?s ·to use anc enjoy his must give way except for 
.. 

. -; ; .. ·. . ~ 

scm,3 :tea·s·c:mable 
. 

effo:::-ts of ch~nging ·the damages if .Mr. McCauley 

wan-ts to ~.£.'~rcise .that right and the Court will consider 

placing .:;or.te tc.r;:us on Mr~ Phillips if necessary to afford him 

th-;i.t :right.. ·Bui: at this point the court will not b:a disposed 

to: . .:<1;.id 9.ranting the type of reli-~f that J.S sougnt and that is 

I 

st'Jp:;?ed or Nr. Phillip:> 

I.. 

Court allC;·1ec1 !::.h:!.t b2C2.i.1s·~ th::? surf::ice w2.tcr would tf-.:n h;:i.ve -to 
....... -

.. ··~··j.:N~;s .. ·coi.iRT.· R,.:PORTE:~s 
COURT SQ:.JARE . - . 
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~ I 
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I: 
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·1 
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q 

1 . 
i 
' i 

k .... I; 

13 

14 

15 

16 

17 

18 

19 

20 l 

I 
21 I 

:n I 

c:;:'"'~ off ~th·~ pr~)r-~:r!::y <ind e\'A'1':112llv ·.'i';i.~d up in the s::ir::?.­

~o thi~g that scoma to ma t~ be the basis of th~ 
I 

I 
I 

~:·("ule..:i is th'.:! c~-l~r.git!g of th·~ surface of the P!1illips r 
t~ ·:0r>:: rt:y I ~c. t>~ t th.2 •,;z. tc.r: is no~ ~~zorb·::?nt, ~_t' s got: 6 go 

!,::·.:;;:\~;,,·he.:-~ and '..'ill c·.•::=:ntuz.l ly wir!d up on Mr. McCauley. Hr. 
" i . ..-:, "":.··-· /. ~- -~~-

( ! -

~cc~~ley/c2n litigat~ his dama~es by carrying it o~ d6w~ to 
I 
I 

•-·~ · Lo e 1 
- "'-= - ,,_hl.' '· t' +- o 1 4 b th o 1 i· • ~.c:: t' t .... ~.2 s ... r am ;:,_ ..... - ..L ~1 n,..., na- w u. ~ e . e n y re l.'"'.i.. na . 

- ia· I , i t· -. - ... · i f t·- .c -
.... 'O•.J rea_ y nc~n any ni.ng~ cer~~in y er ne purposes OJ.. :" 

i . 
I 

c.evelopilng his property for business it may have great· value .. 
r 

a~d if not afforded at this 
! 
I 

he coulq not.taxe advantage 
I 

tira~ it might be something that . 

of later. !'JON the Court will. 

~eserve/final judgment, a~lowing counsel to submit any _·­

b~ie£s ~n th,· law .~hat they wish. l h".ve analyzed the facts 
I ... .. ..... .. • 

I as £ully as I can and if coun313l will prepare a aemorandmn · .. 
----

I 
I 

.. <.~~v -. l ... --~~~· -
I 

of J.a~.; and su'.:::l::lit it at your conv-cnience then I will cer~ainly 
I 

.1 
considejr that and viaw these cases in mo.Le detail. na counsel. 

I ~I· . . 
have anly rno~io~s at this point? 

f • .-·~ I 'GILNER: N<>, Your Honor. 

I PEATROSS: .No,. Your Honor .. 
i 

/ COURT: All right, .•,..,e 't..-'-:ill 
I 
. /'I_.(. •. 

clo3~d,and.th~ Court will view th~ 

i 
l 

l 

considar tha evid~nca 

u;·~mo ra n<l u:i:l. 

. .. ... 

I 

_: ~--~-1/ _______ ~ _________ __;,.__ _____ __._-1 
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Appellants' Exhibit 2 
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Appellants' Exhibit 3 
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Appellants' Exhibit 4 
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Appellants' Exhibit 5 
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Appellants' Exhibit 6 
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