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IN THE CIRCUIT COURT OF THE CITY OF HAMPTON

APPLICATION FOR CORRECTION OF
_ERRONEOUS ASSESSMENT OF TAX

(Filed on December 26, 1973

TO THE HONORABLE JUDGES OF THE CIRCUIT
COURT OF THE CITY OF HAMPTON, VIRGINIA
The Applicant, Tidewater-Raymond-Kiewit, a joint venture,

by counsel, réépectfully represents:

1. ThisiCourt has jurisdiction of this action by Virtue
of § 5841145'of the Code of Virginia, 1950, as aﬁended.

2. Sinte'l97l Applicant has been engaged in the con-
struction of the north 1sland the tunnel, and the completion of
_the south 1sland of Hampton Roads second brldge tunnel cr0331ng
(herelnafter the "Tunnel').

3. On October 19, 1971, Appiicant was formed for the sole
.purpose of bidding on the construction of the Ttnnel. On
November 12;R1971 Applicant's bid was accepted By the Virginia
Department of nghways (such award being herelnafter referred to
as the "Tunnel Contract") Work under the Tunnel Contract
commenced in 1971 and, as set forth in the Contract, was expected
to extend ovef'ét.least 960 days (i.e., over two and a half years).
Total compensatlon to be received by Applicant under the contract

was $47,610, 000.
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| 4. Applicant_did not make any other bids,”enter into any
other contracts, or perform any other construcfion work during
1971 or 1972. ;Its Joint Venture Agreement, atteched as Exhibit
A hereto, specifically preeludes the undertaking or performance
of any other_coﬁtraets by the Joint Venture.

5. For 1971, Applicant was assessed a City license tax as
a contractor pursuant to Section 22-54 of the'Hampton City Code,
in the amount of $71, 450, covering the gross amount of the Tunnei
Contract (belng $50 plus 15 cents per $100 on $47 600 000), and
this tax was pald on December 29, 1971, as reflected in the copy.
- of the recelpt-attached as Exhibit B.

6.. Even though Applicant’did not accept or offer to accept
any centracﬁs'in 1972; nor engaged in any businees other than under
the Contracriin-the City or elsewhere, it was again assessed a
contractor'S'lieense tax by the City with respect to the‘Tunnel\
Contract for calendar year 1972. Applicant paid this second
$7l 450 assessment under protest on January 31, 1972 as per the
copy of the recelpt attached as Exhibit C.

7. As of January 1, 1973, Applicant was continuing its work
. as contractor uﬁder the Tunnel Contract, end no further assessment
of the City contractor's license tax was made for such year.

8. The‘assessment of the contractor's license tax against
AppliCaﬁt for 1972 by the City was erroneous because Applicant did
notiaccept Qr3offer to accept any orders or contracts during 1972,

and did not hold itself out to accept or offer to accept any contracts
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'contractor" as

during 1972, ‘and therefore Applicant was not a
defined in SsCtion 22-54 of the Hampton City Code.

9. The_City contractor's license tax assessed against
Applicant for 1972 was not authorized by the iaﬁs of the Common-
wealth of Virginia, and was in fact in conflict with the definition
of a contractor in . § 58-297 of the Virginia dee, as amended, and
.with‘the prphibition against double taxation set out in § 58-299
of such Code;zand, therefore, such assessment was beyond the taxing
power of the City. |

10. THé"City contractor's license tax, as administered
by the City_wifh respect to Applicant in this cése, is not uniform

in its appliqation in that it unfairly diScrimiﬁates against
~Applicant as'compéred with other contractors already in business
and.continuiﬁgvto do business, since such contréctors never pay
more than ohéslicense tax on any contract made or acceﬁted.'

11. ThéJerroneous tax assessment was not caused by the
‘wilful failureior refusal of Applicant to furnish the City of
Hampton, Virginia, with any necessary information as required by law.

WHEREFQRE, Applicant is aggrieved‘by the assessment of the
City contraqtor's license tax for the year 1972 and prays that the
Court take j@risdiction of this Application and, pursuant to
§ 58-1147 and‘§'58-1148 of the Code, correct the erroneous assess-

ment and enter an order directing the proper City officials to



»refund to Applicant the $71,450 paid to the City for the year 1972,

plus the costs of this proceeding and interest as may be provided
by law; and'Applicant further prays for such other further and

general relief’as to the Court may seem just and proper.

* % %
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IN THE CIRCUIT COURT OF THE CITY OF HAMPTON

STIPULATION

Filed April 2, 1974

Tidewater;Raymond—Kiewit, a Virginia joint venture, and
the: City of Hampton, Virginia, by counsel, for the purpose of
simplifying_the issues presented by the Application for Correction
of Erroneous Assessment of Tax filed in this case and set for
hearing on April 2, 1974, hereby stipulate aﬁd agree to the
following facts_without further proof or certification:

(1) That this Court has jurisdiction of this action by
viftue,of Section 58~1145 of the Code of Virginia, 1950? as
amghded (the Code).

. (2) That on October 19, 1971, Applicant was formed as per
thé Joint Veﬁ#ﬁ?e Agreement, a true copy of which is attached
hereto as Exhibit A and hereby made a part hereof.

L) _Thaf Applicant is a Virginia joint venture consisting
of Tidewater Cénstruction Corporation, a Virgihia corporation,
Peter Kiewit‘Sons'_Co., a Nebraska corporation, and Raymond
Inﬁernational,.lnc., a New Jersey corporation. -

i (4). That on November 12, 1971, Applicant's.bid of $47,610,000
‘was acceptediby‘the Virginia Department of Highways, and Applicant

began work on the Tunnel Contract in 1971. A true copy of the
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contract award is attached hereto as Exhibit B and made a part
hereof. _

(5) That'for 1971, Applicant was assesséd a City license
tai as a contractor pursuant to Section 22-54 of the Hampton City
Code (a true copy of which is attached hereto as Exhlblt C and
hereby made a part hereof), in the amount of $7l 450 covering
the gross amount of the Tunnel Contract (being $50 on the flrst
$10, 000 plus:15 cents per $100 on the remaining $47,600,000), and
thls tax was tlmely paid by Applicant.

| (6) That for calendar year 1972 Applicant was again assessed
a qontractor’s license tax in the amount of $71,450 by the City
with respect'té the Tunnel Contract based on the full amount of
the contract award (i.e., $47,610,000), and this tax was timely
paid by Appiiéént. It is the validity of this assessment that is
a primafy iSsﬁe in this case.

(7) That ‘Applicant is contlnulng work under the Tunnel
Contract whlch is expected to be completed during the summer of
1974, but it was not assessed a contractor's license tax for
either 1973 or 1974.

(8) That Exhibits A, B, and C referred to above have been
agreed to by counsel as admissible exhibits to be filed in this

case.
% % %
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. APP / | ! EXHIBIT A

o o JOI-NT'VENTUREAGRICEMEN-T

: T}HS AGRETMLNT m'lde and entered 1nto tlus Zj d day of 4ch,4éh/

1971, by 'md bctwccn TIDEWATER CONSTRUCTIO\T CORPORATION a Virginia

cen

Corporation, ration, and RAYMOL\'D

P'ETER KIEWIT SONS' CO., A Nebr a.,La Co1 po
INTERNATIONAL INC. , A New Jersey Corporation.

WITNESSETH : e T :
WI-I'ERFAS 'I'hc Virginia Department of Hmhways has advertised for bids

"~ {or the constructxon of Contract T- 2 for the constructmn ‘of the .tunnel, North

Island -md complct10n ‘of the South Island of the Hampton Roads crossing, on

which b1ds arc to bc submﬂ.tcd on Octobcr 20,. 1971, and

WHEREAS the parties hereto have agreed to form a joint venture to submit

Jomt ’b1d for and, if po°51b1e, to obtain a contract w;th the V1rg1ma Dep?rtment

of Hwhways for the pcrfo1mance of such work; and , o
WI—IEREAS the parues des1re to enter into a joint venturc agreement in

emselvcs their respcctwc rc5pons1b1ht1es,

R

order to fix and definc between th

interects and liabilities in connection W1th the subm1s.s1on of such b1d and the

pcrformance' of such constructlon contract m the event that it is awarded to' thcm.

"NOW, THEREE‘ORE,‘ in consideration of the mutual pY om1ses ancl agree-

. ments ‘hcrem sct forth, the part1es hercby agree to const1tute themselves as joint

venturers for the puroose of submxttmd a joint bid to the V1rgu11a Department
Cv . of Highways for the performance of the constructlon contract hercinbefore
described, and for the further purposc of entering into, pcrformmg and

At that it is awarded to them °

. .
completing such construction contract in the eve

. ! .
«©on such joint bid, and the parties hereby agree that such bid shall be filed and

- _—

v
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. .
. . . . .

- and, such comtruct1on contract, if awarded to thcem, shall beper formcd

and complctcd by them as a joint venturc sub_]ect to the follo\vmg ter ms : 5.

—me t - . . . ", N

and cond1tlou.,.

LT (1) “The b1d shall be f11cd and the cont:tructmn contract, 1f awardcd

to the partxc* hereto,l shall be entcred into in the namc of the par tics as Jomt
;renturcrs, and the obi1uat1ons of the parties under ‘such b1d and constructmn
contract shall be joint and several. Such construction.cont.ract, if awardcct

Ao the part1ea hereto on their joint b1d, shall be carr1cd out and pe1 formed by

them in thc name of "Tidewater- Raymond -Kiewit" (TRK), A Joint Venture,

t

and a11 ‘money, equipment,. materials. supplies and other property acquired
'by the Jomt venture shall be hcld jointly in that name.
(2) Except as otherwise provided in paradraphs (3) and (11) hcreof

" the :mterests of the parties in any profits and the1r rcspectwc shares in any

losses ?nd liabilities that may result from thc filing of such bid anc./or the
pcrform ancc of such coastructlon contract and their interests in all property
and éqmpment acqu1rcd and all money rece1ved in connectmn with the perfor—

mance of said construction contract shall be as follows

T:dewatcr Construction Cor porat1on (Spon501 ing Party) 51%

Peter Kiewit Sons! Co. o : _ h 25% "
B .. » - L ) ) .
* Raymond International, Inc. S T - 24%

() 1tis the intention of this agrecment, and the parties Terchy
..agrce that in the event of any losses arising out of or resulting from the sub- .

mission of said bid and/or the performance of said construction contract, cach

L ]
party herotls shall assume and pay its full proportionate share of such losses

as such proportions are fixed in paragraph (2) her cof 1f for any rcason, any

P

.
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ot ’ ' . -

«+of the partics her sustains any liabililics or is  yuired to pay any losscs

¢ hrisin_g out of or dircctly connccted with the submission of such b1d and/or

e T L b e T e i STV e
“the performance of the construction contract, ox the exccution of any surety

bonds or indcmnity agreements in connection thercwith, \vhich are in excess of

‘its proportmnatc share in the losses of the’ Jomt venture, ‘as such p: oporhons

-’

are fixed in paravl aph (2) hereof, the other part1cs s‘lall 1c1mburse such pa1ty
in such 2n , amount or amounts as the losses pazd and hab111t1es assumed by such
. party »eXCeed its proportionate share in the total losses of the joint venture, €0

that such member of the joint venture will then have pafd its full vproportionate .

_share of such losses; and to that end each of the parties hereto agrees to in-

" demnify the other party or parties against, and to hold them and each of them

haimless from any and all losses of said joint venture that are in excess of such

.", pariy's proportionate sharc therein as fixed in paragraph (2) hercof. Provided,

s

however, that the provisions of this subparagraph shall be limited to losses that

are dircclly coxtnccted with, or arise out of the suomission of Suclt bid and/or

perfortnance of said construction contract and thé GXECutlon of any. bonds or

ipdemnity agrecmcnts in connection thercwith and shall not relatc to or in-

clode any incidental, indirect or consequential losses that may be sustained

or Suﬁered by any of the parties hereto. | .

(3) Thc parties, throucfh the \/Ianac'1nc' Comm1tt-ee estabhshed as h\_1 ein-

) after provided, shall from time to time dctermine the amount of working capital

required to carry o';.\t and perform satd co'nstruction contract, and each party

ghall contribute its pr oportmnatc share, as f1xed.m paraﬂreph (2) hereof,

, of such wo:LKmfi Cc-p‘tal vhenever required to do so. Such contributions shall

- -

-.'bc.madc within ten days after request thcrcfor. . e -

R

b~
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‘If, at any txmc, any of the pa.rtxcs shall.fail to contribute

its sharc of worl\mg ca..pxtal the party or parties not m dcfault
shall have the right
(a) =~ to exclude the party or partxes from further
partxcxpa.tmn in the Joint Vcnture, or
(b), requlre that the percentage of proflts be
changed so that the parties hereto shall shere in
the prof1ts in the ptoportmns whxch the actual
' contr1but10ns of cach bears to the total workmg
capital, provided, however, that the parties hereto
shall .continue to sharc in losses ih proportion. to
the per.eentages set forth in pé.ragreph 2. |
.In addition, if an.y party fails to contribute their share of
“'Vlcapital whcn‘callect for that party slxell, for the time he is'in
» default as to contrxbutm" his share, lose hxs vote on the Managing

. Committee. The remaining parties agree to increase thexr contrxbutxons

.in the proportion that their interests bear to the total interest (less

that of the non-contributing party).

In thelevent that any, party to the Joint Venture shall have
failed to furnish his share of the wo.rkihg capital when requested, he
- shall be deemed to have waived his rights to any monies from the
Joint Venture until the termination of the project and e.ll' monies held
_ by the Joint Venture shall be used 2s follows: h

First, to complete the project and paymegnt of its_oblightions to

-third parties; Second, upon completion of the project, the repayment

[P UIIEPE S e bt il PR . v




‘as requxrcd togcther thh mterest at the prime ra.te plus 2% of

" the performance of, such construction contract, Provided, however, that

" the total liability assumed by such parties hereto under such agreements

- Joint Venture, as sct out in paragraph (2) hereof. . . ' |

—5‘-. ‘ ) ' “ i i

- - U PR

of advances of the partxes who have not f‘uled to advance ca.p1ta1

-

_a.ll monies advanced after the fa:lure of a party to make an advance'

‘Thl.rd the repayment of the advance.. of the defaulted party;

Fourth a dxstnbutxon of any remammg funds in accordance with the

- other terms of this agreement.

(4)  All contributions to the joint working fund made by the
pa.r_ties.hereto and all other funds received by the.'join.t venture in

connection with the pefformance of said construction contract, shall be

‘deposited ir such bank or banks as the Sponsoring Party may designate.

Withdrawals of such funds may be made in such form and by such pei‘sons

as the Sponsoring Party may from time to time designate. All persons

authofizcd t6 draw against the funds of the Joint Venture shall be bonded

in such company or companies, and in such amounts as the Sponsoring

. . ’ ) ¢

Party shall determine. ‘ . .

(5) The parties shall from time to time exccute such applications

' for bonds, ir;demnity agreements and other documents and papers as may

be necessary in connection with the submission of said joint bid for, and

the liability of cach of the.parties hereto under any agreements to indemnify

a surety company or surcty companics shall be limited to a percentage of

equal to the percentage of participation of each of said parties in the

PP Y




(6) .Separate books of account shall be kcpt of the trai‘xsactions of the N ;
?
b

- at such times (at least yearly) and by. such persons as the sponsor.ua pariy may

' Upon complction of the construction contract, a final audit shall be made and

ey
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jomt venturc. Such books shall be ava1lablc for mspechon by any oI the

partxes*at any reasonable time, Periodic audits shall bc made of Suc'h books

demgnate, and copies of the aud1t reports shall be furmshcd to each party.

cop1es of such audit report shall be furmshed to each of the part1es.

: (fl)“ _ For the purposc of ut111zmg the "know how, "' the encrneermg and .
thc plannmﬂ talents of the . 3, orgamzatmos, to deterrnrne general pohcy
quest:ons and to handle other matfers requiring joint artenhon of the parties,
.th'ere‘ 1s hereby establishcd a "Meoag1ng Comm1ttee" whose membershlp sk;all be

as Iol}oxvs:

': Tidewater Construction Corporation - R ' » Chairm- i

"Peter Kiewit Sons' Co, -

Raymond International, Inc. -

Each party hereto may, at any tlmc, substitute an alternatc in place of its

ab'ove-n'arnee representative. In the administration of this venture each of the

co‘rpor_ate members of the Managing Commitiee shall be accorded a vote that is
proporiionai' to its participation _ae set forth in Paragraph 2 hereof.
The Meoaging Committee shall }?ave the following pov:/ers: : o ~ .
(=) To determine the t_ime a:.'..d place of holding its mectings }Ad

to establish procecures for conducting its affairs.

- : (b) - To determinc and to act upon the various matiers, expressly
' 1

or impliedly contained in other paragraphs of this agreement, -which require i

decisjon by the Managing Committee, i - )

——

~ e
B N
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' "~ (¢) .o dcterminc and to act upon a. ; other matters of joint
Y . . M ' .-
* intercst to, or requiring joint action by, the parties hercto,

}
.

. (d) To determine the rental rate for cquipment owned by the.I;artics
hercto and made available for use on this project, Any équipment owned by

) : .. .. . . . * B .

others will be invoiced to the joint venture at actual rental costs,

-
.

Vvt Except to the extent hereinafter stated, the salaries and expenses of

each member of the Committee shall be'borne by the pérty hereto whom the membe.

has been designated to represent, and shall not be an expense to the jdint venture,
The 5oint venture shall, however, pay or reimburse the travel expenses actually
expénded by Committee members and/or alternates for attendance at meetings

regularly scheduled or called by the Managing Committee,

(8) Authority to act for and bind the partics to this joint venturc in

. connection with all or any part of the performance of said construction contract,

. _uiay from time to time be delcgat.ed by the Managing.Commiftee to any of the

pa;rti_es and to any individual or i;xdividuals.
| (a) Tidew;tcr Constz:uction C_;D.l'pc';aration is hereby designated as
ihe Sponsoring Party,.subject, however, to the sﬁpenior a.uthority and control of
_>thé Tvianaging Committee, As such Sp‘onsorin‘g Party; said Tidewater Consiruction
"CQijporation shail have direct charge over and supervision of all matters necessary
"to and ‘connccted with the ‘i)erlforrh?.nce of said contract., except as otherwise pro-

- N . . -

vided herein, ) ’
(b) Any authority delegated by the M;naging Committee to any of
thc_-partiés;, or to any individual or individuals, inclgding the delegation h.er.c.in
* of the Spoasoring };arty, may be r.evokcd at any time by the Mggaging ‘Con‘;mitt,c .
- {c)  The Sponsoring Party shall appoint 2 Project Manager who shal

report {o the Sponsoring Party and who ma*," be removed and replaced at the

e . -

. - o . o e A

g




discrction of the M r.ging Committece,
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. (9) No party hereto nor any other person shall have authority to act

for or bind the other parties by any act or agrcement except in connection with

the submission of the bid and/or the performance of said construction contract,
! P : 4

-.and then only in strict accordance with the terms and conditions of this agree~

“ ment., All transactions bctween the parties, or their agents, and the joint

ventj.x;z"é shagil be agrced upon by the Managing Committce.

(10) - The mtere.,Ls and rights of. each party in sa1d coni;ract and as a -
mérbber of tln's joint venture shall not be transferable or assignable without
Qrittg:n consent of the Stfxer parti.es,A exce;;t that either par-ty may. assign its

share in any money to be received by it from the joint venture for the purposc

of obtaining a loan or loans from any bank or other lending agency.

(11) If any of the parties heréto shall dissolve, become bankrupt, or

shall file a voluntary petition in bankruptcy, this joint venture shall terminate

and the remaining parties shall do all things necessary to wind up its affairs,

~

including the completion of said construction contract, the collection of all

monies 2nd property duc to the joint ‘;'c.nture,' the payment of 2ll debts and

liabilities of the joint venture, and the distribution of its assets, Such dis-

solved or bankrupt party, or its legal repres'entativ;:s, shall have no further

.

voice in tne performance of said constructmn contract or in lhe maragement

of l}_re joint venture. The participation of such chssalved or bankrupt part\/,

or its 'rcprcsertatives, in the profits of the Jomt venture shall be 11m1tec

to that’ po1port1on which the contributions of such p?rty to the w or]\mg fund

of the joint venture bear to the total contributions to such workmc fund made

by all of the parties, but such dissolvcd pr bankrupt porty and its representa-

‘ -
tives shall be charged with and skall be liable for its full share, as fixed in

e gp——

-t e ~ ¢ e s e

[

e a2

o
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-paragraph (2) hercof, of any and all losses that may be suffered by the joint

‘vggitu;'e und?r. ;;id construction contract, or any add.itiéns or supple;nents
th,c_zArevto.orvmodix'ications thereof, .

: (1;)_ No payment shall be made by the joiht \}-énthre to any of‘thg parties
heretc; in reimbursement of expenses incﬁrred_ b.y such party ox.' partiés in
connection with the érepération of the bid for, é.nd sécuring the award of, the .

construction contract except as mutually agreed to by all the parties.

(13) The Managing Committee may determine, from time to time

during the life: of the co;itract that some ovathe joint asset; h.eld_ and acquired
by the Jo‘int Venture rﬁay be divided among or paid to the part.iés, as the case
may be, in ac-:corda.nce with their re;pective in‘terests and shares in sa.me, as;‘
liereinbefd_:;e provid;zd. it i.s, however, understood and agreed tha£ no distriQ'
l;ution of cé.s’n in excess of the parties’ investmént shall l;e made during the life
‘of the contract. In the e.vent any of the parties desire funds in-excess of its
origiﬁé.l ihf.‘estment, it may request a loap from the Joint Venture to He repaid
‘no later t_};an upon <.:ompletion of the cor‘xtract vwork. The Maaa.gemex;xt Committee
shali be'é_]x_:ipowe:ed to n;;ake vsuch loans a..s it deems proper at market intergst rates
and as iefermined oy s‘uch Committee. Upon the consummation and completion of
the construction contract the remai;ning assets of the joint venture and the profits
or los:ses 2ccrued in the performance of the construction cbnfract shall be divi«?led
_in liké' fashion. “When ﬁ'.na.l.diSposition énd distribution of all assets ané/or
liabilities Z2s besn ma.de, this agreement shall terminate. This agreement shall
also terriinate in the event that the congtruction contract déscribed herein is r;ot.

ayarded 'to the pa-ties hereto.

_ . , .
{1:) It is the intent of the partics herecto that the joint bid contemplated

and provided for herein shall be satisfactory 2nd acceptable to all of the parties.

(%3




~ bid for the (:_onstruction.contract described hercin and performing such construction

of the Ameri'can Arbitration Association.

«10-

If the partics are unz  : to agree upon a joint bid, th joint venturc shall terininate.

b

(15) - This agreement is entered into for the purpose of submitting a joint

PR

contract and any additions thereto and modifications thereof in and for the

economically feasible disposition of all equipment, property or other assets owned

by the joint venture, and in the event such contract is'awarded to the parties herecto

- on such joint bid and for no other purpose. It shall not be interpreted or construed

8o as to create any permanent partnership or.permanent joint venture among the

.parties and shall not limit an.y of the parties in their right‘to carry on their

.individual businesses for their own benefit. R

. ,(16)v In the event of any dispute whatsoecver bcthen the parties, they

shall exhaust every effort to settle or dispose of the same. Any ;ontrovevrsy or

_.claim arising out of or relative to this agréement or the breach thereof, not adjusted

or disposed of by mutual agreement shall be settled by arbitration under the rules

(17) This contract shall be governed and construed pursuant to the laws

of thc State of Virginia. . S ) .

: IN WITNESS WHEREOF, the parties have caused this Joint Venture Agrec-

ment to be executed by their duly authorized officers or agents on the date first

above v)riften. ) . . .
TIDE\VATER CONSTRUCTION CORPORATION

ATTEST— . ,

a

R w/AM A, ¢'s 25& — f

Secretary President _ i

ATTEST: PETER KIEWIT SONS CO. s

ot B2 77 \/Qm L E S N N

Ra -l Sccretary President

ATFTEST: . RAY D INTERNATIONAL, INC. i

4 L3

I

' ¢

\—. ( P i

6[7 7/[“"/’/ ) S : Ayd J/ ‘ '
Sccrclaxy‘ & : L£XEFE Vice - President
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. EXHIBIT B
FPorm C-18
— CONTRACT
This Contract, Made this_12th day of. Novenber , AD, 1971 , between the Commonwealth

of Virginia by the Commissioner of the Department of Highways, hereinafter called the party of the first part, and— _

T4dsveter Construstion Cerp. Pater Kieuit Scrs!' Ceapeny Reymond Intornationad, Inc.
P. 0. Box 5T . ASD 1000 Kicvit Plaza AZD 2 Penneoylvanic Pluza
Korfolk, Va. 23501 _ . Oazcha, Heb, 68131 ' Bew York, W. Y. 10001

LE . I B

» O his, its or their successors, executors, administrators and assigns, hereinafter

called the party of the sccond part;

- Witnesseth: 'lhat the said party of the second part agrees thh the said party of the ﬁrst part, for the consideration
hercln mentioned, and at his, its or their own proper cost and expense, to do all the work and furnish all the materials,
equipment, teams and labor necessary to carry out this agrecement in the manner and to the full extent as set forth in the
specifications, special provisions, proposal, and plans, and under security as sct forth in the attached contract bond. which
are hereby adopted and nade part of this agreement as completely as if incorporated herein, and to the satisfaction of the

Department of Highways, who shall have at ail times full opportunny to mspecl the matcnaxs to be furmsncd and the work
to be done under this agreement.

It is avrccd that the work to be done under this contract is to construct or otherwise improve th- road and/or bridee
as shown by the standard specifications of the Department of Ilighways, referred to in the proposal, together with amend-
ments thereto as shown by all errata sheets, and plans on file at the Richmond Office of the Department of Flighways,

together with special provisions and proposals, for. North Telend, Tunnel & Completion of Scuth Izlend

hc#geid'mm, Hanpton Roads, Gecond Bridge~Tumnel Crossing

and

In consideration of the forcgoing premises, the party of the first part agrees to pay the party of the second part for all
items of work performed and materials furnished at the unit prices and under the conditions st forth in the annexed proposal.

In Witness W ‘lereof, The party of the first part has hereunto subscribed by the Department of Highways, and the
party of thc sccond part has affixed his, its, or thcxr name or names. .

e

MMONWEALTH OF V(BC JINTA

Department of Highway
: LR P ‘.l ‘ U Depu,ycomnmnoner.

N . " “Contractor.” -

S TIIE'-.!T“R C"\'?STI‘UC'Z‘IOH COrP.

E Lllcs, J'r.’ Prc51dcnt .
____._n;‘m”lm o —T.T__L- Lu\._..,_c_c’ ‘pnrjl____._..

= =T

. _RAYMOUD INTTO !ATI Cihl, XNC.
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Rev.9/25/70

JOB DESIGNATION _121-71

PROJECT NO. oo?-bfwofw.mom CONTR.T-2 ©5

10: 1M, DST

PROPOSAL TO THE YIRGINIA DEPARTHMENT OF HIGHWAYS, SUBKITTED Wed., Oct. 20 19 71 fHwA nO. _I-64-3(122)242 coxti,2
North Island, Tunnel & Completion of South Island

FOR CONSTRUCTING OR IMPROVING

ROUTE NO. 64

Hampton Roads, Second Bridge-Tunnel Crossing

City of Hazpton

I/WE DECLARE THAT NO OTHER PERSON, FIRM OR CORPORATION 1S INTERESTED (N TH4S PRO.
POSAL; THAT I/WE HAVE CAREFULLY EXAMINED THE PLANS, CURRENT RDAD AND BRIDGE SPECI-
FICATIONS, FORM OF CONTRACT AND ALL.OTHER DOCUMENTS PERTAINING THERETO AND THOR-
OUGHLY UNDERSTAND YHE COMTEHNTS THEREOF; THAT 1/WE UNDERSTAND THAT THE PLANS AND
CURRENT ROAD AMD DRIDGE SPECIFICATIONS, AS DEFINED IN THE CURRENT ROAD AND LRIGGE
SPECIFICATIONS, ARE A PART OF THIS PROPOSAL; THAT ALL THE QUANTITIES SHOWN HEREWITH
ARE APPROXIMATE ONLY; THAT I/WE HAVE EXAMINED THE LOCATION OF THE PROPOSED WORK

NO MAJOR ITEMS

AND SOURCE OF SUPPLY OF MATERIALS; AND THAT 1/#E AGREE TO BIND MYSELF. OURSELVES

UPON AWARD OF THE STATE HIGHWAY COMMISSION UNDER THIS PROPOSAL TO A CCNTRACY #ITH
NECESSARY SURETY BOND, TO START WORK ON THE DATE SPECIFIED iN THE NQYICE YO FSO.
CEED, AND TO COMPLETE ALL WORK IN ACCORDANCE WITH THE PLANS aND CURRENT ROAD aND
BRIDGE SPECIFICATIONS WITHIN THE TIME LIMIT SET FORTH IN THE CONTRACT wriCH IS:

960 CALENDAR CaYs,

A 3 .
TEM | sec. ITEMS QUANTITIES | uniT UNIT BID PRICES IN WRITTEN WORDS DOLL ARG CenTs|| DOLLARS  |cenTs
1 515 Mobilization L.S.| Two Million Dollars . -———f - 2,000,000 1 GO
2 801 Dredging (Fixed Quantity) 1,750,000 { C.Y.| One Dollar Eighty~five Cents 118s 3,237,500 } 00
3 802 Rough Grading - mo&.: Island L.S.} Sixty Thousand Dollars -t = €6,600 | 0O
Foundaticii Course :
I 801 (Fixed Quantity) 24,5001 ¢.Y,} Fifty-eight Dollars 58 | 00 1,421,000 | 00
5 801 Special Fill (Fixed Quantity) 185,000 ¢,Y,| Fifteen Dollars 15} 00 2,775,000 | CC
: Ordinary Backfill ’ . :
6 801 { Fixed Quantity) 873,000} ¢.Y,| One Dollar Ten Cents , 1|10 960,300 | 09
7 803 Quarry Tailings 87,600 | Ton | Fifteen Dollars 151 00 1,31k,000 | cQ
8 803 |Lignht Riprap 14,300 | Ton | Eleven Dollars A ot - 11lo0 157,3¢0 | 00
9 803 Intermediate Riprap 14,000 | Ton' | Eighteen Dollars 18 | 00 252,000 | €T
10 mou. Heavy Riprap 1,2001{ Ton Nineteen Dollars 15} 00 22,865 | €O
. i
11 | 803 |Filter Course 73,000} Ton | Nine Dollars 9100 § 657,000 ¢C2
12 803 Chinldng Stone 12,100 | Ton Fifteen Dollars 151 00 181,5¢CC | 0GC
13 803 >H,ao.u. Course Dike 27,000} Ton Sixteen Dollars 16 | 00 " 432,000 | CO
. i
o :
U

. - g x ™

-ddy

81




——
-

I - e

Rev, 0/25/10

6k (121-71)

ROUTE NO. FHWA no, __I-64-3(122)2k2 CONTR.2 seer 2 _os 3
CITY/COUNTY - City of.Hampton TWO._MH.—. ZO. OO&:IHH#IHOH.&&ON CONTR.T-2. ... R,
el sec (TEMS QUANTITIES | umIT UNIT 10 PRICES (N WRITTEN WORDS poLi i e w1si  DOLLARS  |cenTs
14 | 801 |Hydraulic Fill(Fixed Quantity) 175,000| ¢y, | Eighty Cents 80 140,000 |00
15 806 oo,:nﬂa».m Sea Wall L.S, | Sixty Thousand Ddallars ——— - .l 60,000 |00
16 815 Storm Drainage L.S, | Seventy-five Thousand Dollars [P 75,000 {00
Compaction - North Island
17 804 (Fixed Quantity) 65,000|C,Y, Three Dollars Forty Cents 3 (ko 221,00G {00 .
Structural Steel ..wuv
18 805 (Fixed Quantity) 30,450,000 Lb, | Thirty-eight Cents 38 [11,571,000 {00 ]
Structural Concrete b
19 806 Class "S" (Fixed Quantity) 109,000| C,Y, | One Hundred Five Dollars 105 |00 {11,kLs5,000 {00 —
] Stiuctural Concrete O
20 806 Class “SL" Am,rh.nma Dcmnwwfmv 2,750 C,Y, | One Hundred Thirty-five Dollars 135 00 371,250 ]0O
: Tremie Concrete . . : .
21 806 Class "E" (Fixed Quantity) 49,000/ ¢,Y, | Fifty Dollars 50 |oo 2,450,000 6O
Tremie Concrete for : -
22 806 Joints Class "EL" 1,080(c,Y, | One Hundred Seventy-five Dollars 175 (oo 189,000 |co
23 Deleted
2, | 806 Pressure Grout - Annular Ring L.S.|Fifty Thousand Dollars - ——~ 50,000 |00
. Reinforeing Steel : ) . ",
25 807 {Fixed Quantity) 4,120,000 1, |Thirty Cents S 30 | 1,236,000 |00
26 809 }Rubber: soint Gaskets , ) L.S. | Four Hundred Seventy-five _H.:ocmpun‘ Dollarg| —« = = o = - 475,000 |cO
Launching, Towing, Sinking, Three Million Two Hundred Forty
27 810 Joining & Dewatering Tubes L.S. | Thousand One Hundred Fifty Dollars - = wd =] 3,2k0,150 [cO
28 808 Miscellaneous Metals L.S. | Four Hundred Sixty Thousand Dollars _—— - - L€0,C00 |CO
29 Deleted
Chesapeake & Potomac Telephone
30 808 Co, Conduit Supports 1.8, | Forty-eight Thousand Dollars - —— - - 48,000 }00




ao Lo . AL . Tab e S CONTR. . .
LTS s \tel=fl) FHWA NG, I 3(122)2h2 CONIR.2 sueer__3 of __3
CiTY/COUNTY City of Hampton PROSECYT NO.  0064-114-101,8602 CONTR.T-2
ITEM | coe ; . — e
KO, . ITENS QUANTITIES | UNIT UNIT BID PRICES (N WRITTEN WORDS DOLEAR oents] - Dontars  [cawrs|
31 | 8u,  |Survey Tower Type A 1" | Ea. | Twenty-one Thousand Dollers 21,000 { 00 21,000 | 00 ;
: : ” !
32 8L. Survey Tower Type B 2 | Ea. | Seven Thousand Five Hundred Dollars 7,500 | 00 15,000 | 00
33 814 Survey Tower Type C 1 | Ea, | Bleven Thousand Dollers 11,000 | 0O 11,000 | 00 .
34 811 Blectrical Work . . L.S.} Vire Hundred Thousend Dollars R B 900,000 { 00 o
35 812 Mechanical Work L.S.| Eight Hundred Sixty Thousand Dollsars R B 860,c0¢C | c2 &
‘-
36 514 Field Office, Type I 1 | Ea, [ Bixtecen Thousend Dollers 1€,000 | 00 16,050 | GO S
Fo
37 516 Field Office, Type II 2 | pa, | Thirteen Thousand Dollsrs 13,000 | 00 25,000 | 00 ]
& | Attd |Trainees (30) 30,000 | Hr. | Eighty Cents 80 2,060 00 :
39 814 Removal of Survey Tower Ty.A 1 | Ta. | Two Thousand Dollars 2,000 | 00 2,CC0 } 00
40 | 814  |Removal of Survey Tower Ty.B 2 | ga. | One Thousand Dollera 1,000 | 00 2,000 (00 |7
L1 8l Removal of Survey Tower Ty.C 1 | Bs, | Cne Thousend Tuwo Hundred Dollars 1,200 {00 1,200 ; CO :
L2 517 Field Laboratory L.S,| Fifteen Thoucand Dollers S S 15,000 | 00
L3 813 Electrical Feeder - 13.2 XV 1.S,| One Hundred Thousand Dollers J DU 100,6C0°| GO .
South Island Electrical Power . .
44 816 Feeder - 13,21V " 1., g, | One Hundred Fifteen Thousand Dollars T 115,000 1 CO ’
L TOTAL 17,610,000 |00 !
*DINGTES SPECIALTY ITEN **DENOTES MAJOR ITEMS ‘ .
ATTACHED 1§ CHECK OR BOND CONFORMING TO THE REQUIREMENTS OF THE CURRENT  IWE FAIL TO EXECUTE THE CONTRACT AND FURNISH BOND AS PROVIOED IN THE CLRRENT
ROAD ¢°'D BAIDGE SFECIFICATIONS, 1T BEING UNDERSTOOD THAT SUCH CHECK OR BOND IS ROAD AND BRIDGE SPECIFICATIONS. . .
TO Bt rORFEITED AS LIQUIDATED DAMAGES IF, UPON ACCEPTANCE OF THIS PROPOSAL, i
\w S.E. Liles, Jr., Pres. ;
p— . 7500 Ocean Ave.
TIPZJATER CONSTRUCTION CORP.,P.0.BOX 57,HORFOLK,VA. 23501 AND e . n r
- ; - > - AER Virg, Beach Va_ . ,
(MAMT OF INDIVIDUALIS), FIAMIS) OR CORPORATION AND ADDRESS; \NHAME OF OF FICERIS; 7 xfouth Jiad 2wt Cmara, !
PETER XIIWIT SCNS' COMPANY,2000 KIEWIT PLAZA,OMAHA,NE3. 68131 AWD \ & R L fowns  ViesPresitan
[NAME CF INOIVIDUALISI, FIRU(S) OR CORPORATIGN AKD ADGRESH! SOTAME QF\OF FICERIE A hinug L 4 J.\.h.n\mr..»g.. ..Hum&x.r. :
PAYHORD INTER¥ATICHAL,THC.,2 PENISYLVANIA PLAZA,NEW YOPK,N.Y, 10001 Bty Sadaan Vo At N "
{NAME.OF INDIVIDUALIS), FIRM(S) OR CORPORATION AND ADDRESS)




.above,

App. Z1
Foemw' C-A T {continued)

IN WITNESS WHERLOF, the above-bounden
the name and corporate scal of cach
representative, pursuant to authority of its governing body.

+rtics have cxccuted this instrument undes their several scals on the date indicated

.porate party becing hereto affixed and th  presents duly signed by its undersigned

(Individual Principal)

(Individual Principal)

(SEAL) (SEAL)
T (Titic) X

TIDEWATER CORSTRUCTION CORP. - !" 'PLTER-KIZVIT SOUS!.COMPANY

i (Cor/;a'ra’e Pxinc5p3|)7 L e e . \/) (Corporutc Principal) cn g
_ﬁ ¢ S, LA (AFFIX CORPO- ‘ \—;\ : "/\ﬁ =S (AFFIX CORPO-
s. E. Liles{ Ir. N E— ‘ " "RATL SEAL) R L Coyns \ RATE SEAL)
Pregident o R S i Yice-President
! S e

A\

RAYMOUD INTERSATIONAL, INC.

Corpom(c Pancipal)

R

\ N‘\ /\ (J.'\...A,<:_

Q.

N2 L

{AFFIX CORPO-
RATL SEAL)

e N A
( \.\c,\.
et " .

—(Title)

(Titic)

- (AFF1X CORPO-

- RATE SEAL)

Countersigned For Virginia:

'FEDERAL INSURAUCE COMEANY

FEDT'R_L_II\SU ANCE COX‘L‘ WY

(Corporate Surcty)

b e o
(Restdent Agent)

S Willion L. jlelbere, Virpinia Rasideut Agert

Norfoll, Yirrinia

// [ »-—-/'—'

’ By:

( ((.}»rpon(" Q}uuy}

'.(é-“”

\. /‘3 e r—

Richard 3.

(Addn.s:)

(Title)

(AFFIX CORPO-
RATE SEAL)

Skeves, Attorney-in-Fact

- Countersigned For Virginia:

ilQSU}u'xi€CE CCHPAWY OF KGRTH AERICA

- e

iNSUILANCE CO?.P:\‘IY OF t'O \TH AMERICA

(Corpor:nc 5un.())

By: /l, . */ /// /'-/ 7‘
(l(csndunl ALLHK)

WL Aew L.
Karfoli:

"iz oindp

B)’ H /UJZJZI ,(4./
B

here, Vivginda Resident Agcnt"

(Corporute Sure

U.:xlter La I‘orvo, AtLomnry 1n Fact

d~<_;)\./ (AFFIX COXPO-.

 RATE SEAL)

Addrcssj e, J ﬂ l“L) . - -
Countersigned For \’irgixnﬁu: e e eeee R P . - e e, - e —
T /\T“X"\ _CASUALITY_AND SURETY CO‘IPA"’Y 'J‘IIF‘ 1‘ _CvSUuLL‘ (AT SURRTY._CQUPAITY

L 1L (Curpuuu bun(y) S
By: ’b S 7 A._.’{((« -
(Rcsldcnl Agent) / KOS

6.E. ¥3ddill, Jv.; Virpinin I\w,focnt Apent -

—a s,

Corpomlc Surety).
B K 5(/ /m../, A %/

- Richord L, | L:lrnou,
JAttomey-in-Fact .

(Addess) Richmond, Virginia

(Tnl;) A .

Z ,/\7/ (\uy( CORPO-

“RATE SEAL)

TLRT Y e

Countensigned Lor Virginia:

% I S

(Curpma!c ‘Surety)

LKA B TIN P

By:

cue T

{Resident Agent) .

(Corporate Suzcty)

By:

(Address)

« (Tatic)

(AFFIX CORTO-
RATE SEAL)

~_
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Joint Venture F U . '
°rom Dates NOV 121971

. ‘Route: 6h | o ‘

Projects 0064-114-101,8602 COWIR.T-2

Virginia Department of Highways
122) East Broad Street
Richmond 19, Virginia

Attention: Mr. Thornhill Snoddy, .
Righwvay Contract Engineer

Gentlenen:

This is to advise that we, the following Contractors, have ente-red

into a ;joint venturc and executed a contract for the construction of the above -

project, .

It is mutually understood and agreed that all checks issued by
Virginia Department of Highways in payment for monthly or final estimates
covering work-dcne on the above projeci, te-~mede~paycble-to-Gontrastors
-a5—Cheym-in-bhe—eenvrect~doeunent~nnd-medded~to _be made pavable to --

TIDEWATER - RAYMOND - KIEWIT (A Joint Venture)

at the folimring address: P. O. Box 57
B Norfolk, Virginia 23501

TIDEWATERYCONSTRUCTION CORP.
: (‘* i/ UT
Signed- Al  oe

S.
P

L
E. Lilés, Jr /,P1c51dcnt
ST RI'KIF‘\VI'] SON':.' COMPANY

Loyns

.Si.s.ned= 4\ / /(r‘\,vb\ (iuvce-erSlder‘t

.‘ : RAYMOND INTFR TATIONAL INC.

S_:lgma'd° \\“@ \\v\ e Qe

) o | ' fo o Mo Sae e

NOTE:
THIS FORM MUST BE RETUZVED WITH CONTRACT

DOCWEITS, OTHERWISS CONTRACT WILL NOT BE

{SIDERED PROPERLY EXECUTED. *




Section 22-3. Construction and interpretation--Application
and adoption of state law, etc., as to assessment,
etc., of taxes. :

As to all questions in regard to the duty and conduct
of officers of the city in collecting and enforcing the
‘taxes‘im§03ed in this chapter and in fegard to questions
of construction, and for definitions of terms used in this
- chapter and the rules and regulations apélicable to putting
the same in operation, reference is hereby made to the laws
of the State for the assessment, levy, and the collection
of taxes for the current year, or to so much thereof as is
applicablé to this chapter and is not inconsistent with it
and the:ééneral ordinances of the city.v For the conduct
and guidéhce of the officers of the citY‘and other parties
affected by this chapter and for fixing their powers, rights,
duties and obligations, the provisions of such laws, so far
as appliééble are hereby adopted, without being specifically

herein quoted. (Ord. No. 8-, § 2.)




Sec.  22-15. Estimation of basis for tax to be paid by beginner. ‘

| | Forvthe purpose of ascertaining the tax to
be paid_by any person beginning.a new business;
emplcyment;or profession and whose license tax
shall be‘based on gross receipts, gross sales,
groés purchases, gross commissions, gross contracts
i or ordérs,-the applicant for the license shall
| estimate_the basis for measuring the license tax

betweep'tﬁe date of issuance of the license and
; the thirty-first of December following. (Orxd.
' | No. 80,»§:11.)




App. 25

Section 22-16. Estimation of basis for tax when licensee was not

previously in business a full year.

The license tax of any person who was licensed
~at a definite place of businesé for only a part of
the nektvpreceding license year shall bevcomputed for
the theﬁ current'1icense year on the basis of an esti-
‘mate of the amount of gross receipts, groés sales or
gross pufchases which the licensee will make through-
out the then current license year; provided, however,
that any contractor, commission merchant or wholesale
merchandise broker shall be licensed on the basis of
gross contracts or orders or gross commissions of the
next precgding license year or any parts thereof.

(Ord. No. 80, § 12.)




Sec. 22-17. Underestimates and overestimates under sections

22-15 and 22-16.

Every underestimate under section 22-15 or

22-16 shail be subject to correction»by the

- commissioner of the revenue, whose duty it shall be

| to assess such licensee with such additional'taxes
‘as may be,fdund to be due after the close .of the
licensé yéar on the basis of gross reCeibts, gross
sales,bgrQSS purchases, gross commiésions, or gross'
contracts or orders. In case of an overestimate
under either of such sections, the commiséioner of
the reyénué will order a refund in the amount of

the overpaid tax. (Ord. No. 80, § 13.)




App. 27

Sec. 22-54. Contractors -- Generally.

!

Every person who accepts or offers to accept
orders or contracts for doing any work on or in any
building 6r structure, requiring the use.of paint,
stone, bfick, mortar, wood, cement, structural iron
or steel, sheet iron, galvanized iron, metallic pip--
ing, tin, lead, or other metal or any other building

material, or who or which shall accept or offer to

- accept contracts to do any paving, curbing or other

work on sidewalks, streets, alleys or highways, or

public or private property, using asphalt, brick, stone,
concrete, wood or any composition, or, who shall

accept or offer to accept an order or to contract to
excévate_earth, rock or other materials for foundation

or any other purpose, or who or which shall accept an

or order or contract to construct any sewer of stone,
brick, tetra cotta or other material, shall be deemed

to be a general contractor and shall pay a license tax

of twenty-five dollars on the first five thousand
dollars;.over five thousand dollars but not exceeding ten
thousand»dollars of gross orders and contracts a license
tax of fifty dollars; over ten thousand.dollars the
license tax shall be fifty dollars and in addition thereto

fifteen cents per one hundred dollars on all contracts

~or orders in excess of ten thousand dollars. (Ord.

No. 80, § 90.)




App. 28

 EXCERPTS FROM REPORTER'S TRANSCRIPT
~ OF PROCEEDINGS OF APRIL 2, 1974

Testimoﬁy of Taylor C. Wilson, Jr..
Direct Examination

(10] | Q Please staﬁe your name'and‘yourjpresent

occupation.

iy A Taylor C. Wilson, Jr., Commissiéhef of Revenue
of the City ovaampton. | | | ._‘
Q . 'How long have you occupled that:position?
A Since July the lst, 1971. o
| Q «t“Are you famlliar with the matters which
sufround this épplication as to the asgessment of a contractor's
tax on this Jéiht venture?
A Yes, sir.v
‘ in i»Mr. Wilson, we have entered intd'a stipulation
which covers certaln areas that you would otherwise have had
tb testify £O'and now we're talking about -- lep me (0 over
gsome of this jﬁst_to put it.in a frame of reference for you.
Do you recall when the first license was 1ssued to this Joint

venture with respect to its work in the Clty of Hampton as a

contractor?
A . Yes, sir.
Q © Would you state that vear, please, or that date.

A December, 1971.




[11]

[12]

App. 29

Q . Apd what license year was covered?
A Seventy-one.
Q  All right, sir. And was a license also 1iscued

for the followlng year?
A_”_ The next year, yes, sir, in January of '72.
Q January of '72. Has a licensc been 1ssued for

anJ subsequent work 1in 1973 or 19 --
' A No, sir.

¢ All right, sir. What was the basis of the

1971 assessment?

A . The contract let to Tidewater- Ra;mond -Kiewit.
It was their bidding on the bridge~-tunnel.
) Q@ - Is 1t your practice to llcense on the basis of
the bid or on the basis of an award?
A ‘The code says attempted'-- maybe that's not the
woﬁd -- or, offering to accept or an offer to accept work.

!

|
|
|

Q -‘Yes, sir.

Av - So, actuﬁlly, Just bidding, they would by the

law need a liuense

@ . Is 1t the practice of your office to require a
licénse for:anyohe who offers a bld? "
| A | 'No, sir, no, sir, we.haven't gone out as to
everybody that bid on the Job, no, sir. |
Q And, so, if this Jolnt venture had failed to

wib the award:on the bid, you would not have expected them to -

i ?

yo@‘would not have expected them to -- you would not have
required them to obtain a contractor's license for 1971.

vA - No, sir. ‘ '  |

Q ALl right, sir. Now, what was the bzsis of
the licensc-f§r 1972? A

A It was -- the basis was the contract because

it says, like I saild, an offér to accert and we contracts --




App. 30

(13] 8o this -- we used thic as a baslils for any more_contracts that

might be bid on or accepted. * * %

Q. * * * ‘ Has it been the
(14] practice of YQur offlce 1n a situation where a3 contract runs
in 1ts performance over a period of three or four years to
tax a -- to levy a contractor's license tax with respect to
the performancé‘of that contract in the third or fourth year?
A '_No{ 8ir, not unless more contracts are made,
 Q, _ All right, Sir Is the oeriormance of the
contract in any way reflected in the amount of tax that the
contractor has to pay? Specifilcally, 11 this Joint venture
had defaulted shortly after it began dcrformance in 1371 or
early 1972, would 1t have in any way been entjtled to a
refund of 1ts tax?
A - No, sir, we're not interested, actually -- I
' mean, my offidé:~- in performance, |
Q  In performance.
A No, sir.
* * %
Téstimoﬁy of Taylor C. Wilson, Jr,
| Cross Examination

* % %

(18] : Q Qkay. Mr. Wilson, along the lines of what
Mr. Horsley has asked you here, 1in making the levy of the
tax here in terms of the measure, have you'ever levied a tax
on the perforﬁance of a contract?

A. No, sir




[19]

l | App. 31

. Testimony of Bernard McCray

"Direct Examination

Q Please state your name and occupation.

A - Bernard McCray. I'm secretary-treasurer of

Tidewater Construction Corporation in Norfolk.

- th

8D

Q  How are you connected with the applicant in
is case, the Tidewater-Raymond-Kiewlt joint venture?

A Tidewater Construction Corporation 1is the

onsoring contractor and because of that, the fiscal matters

|

and affairs come under my Jurisdiction

ve

Q T' You are, of course, familiar with the joint

nture agreement which has now been filed as Exhiblit A to
" the stipulation.

A I am.

G - This is the agreement of October 19. Mr.

McCray, let me read you this. statement from page 10,

pgragraph 15, of the joint venture agreement. "This

agreement is entered into for the purpose of submitting a

J%int bia forfthe construction contract described herein and

p%rforming such construction contract and any additions

thereto and modifications thereof in and for. the economically

feasible disoosition of all equipment, property or other

ie

assets owned by the joint venture 1n the event such contract

‘awarded to the parties hereto on such joint bld and for no




App. 32

[20]
other purpose.”
Has any amencment been made to thisljoint
vénture agreément?

A  No.

@ . Hes this Joint venture entered 1nfo the
performance of the contract for the éonstruction of the
gsecond tunnel aﬁd other facilltles -- I think 1t's sometimes
referred to as contract T-2, 1is that correct? This is the
highway departmené's classification., If we coUld call 1t
that, might refer to 1t as that. Has this joiht venture
entered,intp'ahy other contracts, accepted or_offered to
accept any dtﬁér contracts --

A Moo

lQ - than --

A T2,

Q@ -- contract T-2°

A T2,

Q  And this 1s true for the year 19727

A Yes. |

* % %
Rema;ks By Hon. Nelson T. Overton, Judge

C;rguit Court of the Ci;y of Hampton

[97] |

! | - THE COURT: 'All right, gentlemen. Certain

. oanec £ \ e - 1 X oer ' » ;
‘ | _ .u.ucg, Ci course, arc ralsed by the rleadings and.

theuevidence which has been submitte

The factual

[

stipulaticn made Ly the partiles makes L&, I think,




pledn that #his applicant, the petitioner, was in

the classificaticn, as fer as the City of Hampton
wng econcernead, in.1971 a beglnner. It was taxed
and mada the propsy reports, pald the requived
amount ard that amount was computed on the basls
of the contract which had Seen accepted 1n that
year. And the evidence 1s uncontradictﬁd that no
otﬁerﬂcontracts were accepted by this particular
enhﬁty and that ﬁb other contracts have sirce been.
zaceptad by thils particular entlity and the Court
so finds. Vhen the next year began a.month or so
after the first tax had been assessed, the “
commissloner again assessed a licenSQ_tax upon
thils épplicant based under the clty ordinances on
the contracts which have been accepted_in the
precedinm year. And, of course, the lssues
1wvélﬁcd in this proccedling are alréady developed
when you set to that point because 1t does lock
to I suspect everyone in ﬁhis courtroom as thouzh
thiéfis what we may at least in a nontechnical
serise r2ll double taxatlon, stuck tuice with the
seme thing, same rate. As far as the speciflc
1ssues involved in the appiication cf the zpplicant,
the:Court finds that the tax as applied and draun

is not violative of the appllcable constitutiocnal




provisions as being nonunliform. Ags far as the

évidencc thug far adduced, because that's all
shat's golng to be adduced et this point, in this
gas¢ is concerned, this tax bears evenly and
equally on everybedy, whether they begin 1life in
Fzupton, Virginia, and stay there {crever or coune
from some othér place In the state or some other
place in the country cr the world or the unlverse,

3

S0 as fﬁ" as any nonunlformity 1s concerneo, I

¢

dOﬁft think that that exists. The Court so rules.
Thc.asse. sment as made by the comm sloner, assuming
the velidity of the Hampton city code for purposges
of th1S ruling, appears to have been a proper one.
fhe Court so rules. That bringo us to the question
of ﬁhether thls 1s really a double tax prohibited
by ﬁhe code of the state. Now, thebfact that the
pfésent occupant of this bench mey think that this
1ls sort of a murderous way to go about taxation
dUd that Lhcre's nrot 1n the, again,'ncntechnical
sense a fair way to go about it .doesn't have
anyphing'to do with 1t. The question is whether
what has been done to this applicant under this |
ordilnance is permissible under the general liaw of

the stote and the answer to those guestions must,

I think, come [rom the state code, state constitution.




The 1scizlzture deesn't undertake to apparently

ferbld r@quiring the payment of mere than crie license
tax.in'section 58-?99 and the next two ensulng
gecticong tha leglslature has pfoviced I'or license
taxss iwrposed on the contractor vho bégins In the
yeaf of hié vezlnning and'then the zame éontractor

in the vear followlng which 1z struciursd and
compﬁﬁed on the ~- of course, thé rates are

Clffevent -- computed on the same zporosch or basis
3 the_ordinances complaiﬁed of 1n this rroceeding.

It woull appeayw, gentlemern, that the procedure

[}
C
e
[}
£
s
=
<
o
oy
D

2 Clty of Hampton and the ordinances
adobteﬁ by the Clty of Hampten which, of cours , are
not ar.7 longer 1n effect but the ones which_gave
rise to this proceeding are not only not forbidden
by the state code of this Commonwealth but l
Speciflflically approved. The application of tho
appllcant in this matter is'refused, denied., I
will ask you gentlemen to prepare 2n order which

will falrly reflect this ruling, prescrving all

proper exception, of course, to the szpplicant,

* % %




IN THE CIRCUIT COURT OF THE CITY OF HAMPTON

FINAL ORDER

Filed May 24, 1974

This causé, which has been regularly matufed; set for

- hearing and docketed, came this day to be heard on the Appli-
cation For Cdrreétion of Erroneous Asseésment'of‘Tax, on the
Answer of the'City, on the evidence of Applicént and the City,
including théﬁfestimony heard ore tenus, the Stipulation agreed
to by the parfies and the exhibits introduced by them, and on
the Memorandalbf Law submitted and argued by cdunsel. The
Application‘was_defended by the City Attorney for the City of
Hampton, ahd ﬁhe Commissioner of the Revenue of the City of
Hampton waé ekamined'as a witness touching the Application.

Upon conéideration whereof, the Court cerﬁifies’the'
following finaings of fact in addition to those stipuiated and
admitted by the parties:

1. The.joint venture, Tidewater-Raymond-Kiewit; the
Applicant iﬂ this case, did not accept any orders or contracts
for doing ény construction work in the City of'Hampton within
‘the meaning of § 22-54 of the Hampton City Code, as construed
and applied by the City for the license tax year 1972.

2. During 1972, 1973 and 1974, Applicant continued in

the business of pérforming construction work in the City of
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Hampton pursuant to its 1971 contract with thé.State Highway
Department. |

3. The City's assessment was not caused by the wilful
failure or»refﬁsal of Applicant to furnish the Commissioner of
the Revenue with any necessary iﬁformation, aé required by law.

WHEREFORE, the Court ADJUDGES, ORDERS and DECREES as follows:

‘i. Sectidns 22-16 and 22-54 of the Hampton City Code, és
applied to Applicant in this case, do not vioiate the prbvisions»
of the Virginié or United States Constitutions, and are applied
by the Cify uniformly to and bear evénlyvand equally on all
contractors similarly situated.

: 2. The 1972 conﬁractor's license tax assesément-against
Applicant was authorized by § 22-16 of the Hémpton City Code
since Applicant was taxable in such year as a contractor (within
the meaning of § 22-54 of such Code) not previously in business
for a full year.

3. Thé assessment of the 1972 Hampton City contractor's
1icens§ tax against Applicant is not prohibited by the laws of
the Commonwealﬁh of Virginia.

And the Court further ADJUDGES, ORDERS and DECREES that the
claims for relief set out by Applicant in its Application For
Correction Qf'Erroneous Assessment Of Tax are denied; and that the
Applicant pay the costs of this proceeding.:;

"Upon motion of Applicant, it is hereby direéted that the
transcript of the proceedings herein be made a part of the record
when the tranécript is filed in the office of the Clerk of this

Court.
% k %k
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|
|‘ IN THE CIRCUIT COURT OF THE CITY OF HAMPTON

APPLICANT'S NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR

I

Filed May 28, 1974

Applicant, Tidewater-Raymond-Kiewit, by counsel, hereby

gfves notice of its intention to appeal from the final judgment

entered herein on the 24th day of May, 1974, whereby its Appli-

cation for Correction of Erroneous Assessment of Tax filed against

the City of Hampton for the year 1972 seeking the refund of 5

$fl,450 of erroneously assessed taxes was denied.

Applicant assigns as error the following:

1. The Circuit Court erred in ruling that the 1972 Hampton

cﬁntractor's license tax assessed against the Applicant was not a

double tax forbidden by the provisions of Title 58, Chapter 7,

Article 5, of the Code of Virginia of 1950, as amended, and

Aﬂplicant is ﬁ6t entitled to a refund thereof.
2. The Circuit Court erred in ruling that the Hampton City

Code authorized the assessment of a 1972 contractor's license

thereof.

|

tax against Applicant, and Applicant is not entitled to a refund
|
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