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the Ashton Avenue plan?

who was at that time with Public Works and who has

‘individual --

coxridor? .

thing that perhaps brought it about is de?elopment

area as plans are submitted for it.

tract of land that may have been zoned a number of

by the county3but it had laid there and-aii of a sudden here
comes a set plans in for -a certain number of dwelling units and

so on and implementation of the plan would start at that time.

Q Well, during these general disCussions tl

could you state with what people'Ybu had these discussions about

A Basically it would be with members of the Planning

Office and the Public Works Office as far as our cpontact.

Q Would that be Mr. Biber and Mr. Paynhe?”

A Yes; it could be or members -- well, Mr.

I'm not saying we didn't but to say it was with iny one

Q Let's sav beginning in late '70; assuming that's

the day when you first had these discussions, were

site plans or subdivision plans.submitted to you bordering this

A Yes. In my recollection, one of the biggest things

By that I mean here iS a

in the general

years ago

1at you had,

Williamson

now left.

there any

was, one of the bigger developments that feally got everyone

to thinking was the development known as the Paradise Tract,

-225-
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1" in" the office is December 14 of '71.

_azdevelopment known as Bristow Station and also ther

iother'plans for Coverstone. In your own area there

Q6. is have a joint meeting between county  staff and

concentration of development plans on thét side of 2

Q Do you recall the point in time when Paradise or

Bristow were submitted? Was that prior or after Dec

A It all generally strikes me as'béing about

£he same'
time'.but before or after, i coﬁldn‘; féally say.\
| Q Are you familiar with site plan 2313 which was called

~Manassas Quads? | -

A....Yes, I have a preliminary copy-hére.f

Q Do you #ecallﬂwhen it was:firstfsubmitted.to“you'
%fbrryour review? ”

A  The transmittal letter from the county has a date of

e were

is a

34 .

ember of *71%

,Eécember 13 and our stamp which acknowledges our rekeipt of it

Q  After you received it, what did you do?

A Basically,\and I might explaih this, they

vourrreview and comments. What we did do'at that time and still

" in a work session type of thing where site plans would come in,
‘particularly if any of the agencies would have anything in

particular they feel should be brought out, then this is brought

out at such meetings.

-226-
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‘A Yes

Do*you mean at whlch this site plan was dlscussed?

Q Yes

5basically a meeting where if the Planning Department

thlng they wanted to bring up or Public Works or the

|
t
!
i

?the?Department of Public Works

questlons that mlght touch on -several - other agencies;

everyone.

| site plan?
:runrthrough it.
(Whereupon,

MR. GARNIER:

signed by him --

MRS. FRIED:

-227-

Q Did you have such a meeting, do you remember?

but other site plans could be discusse

A Right, this was not specifically for this.

we had such a meeting, several such meetings,

6q?
This was
had some-

Fire

IDépartment or it mlght pertain to a school and then the
grepresentative from the school staff would attend but primarily
and the Planning Office. Also

- hthls prov;ded a means where. 1frthe developer orihis engineeﬁshad

S itwwould” it

;provide a means where he-could come in and meet jointly with
.Qd' Do you recall specifically when yon discussed the
A I can only go to my file here-and I can chronologically
a discussion took place off the record.)
There are certainlletters that have.

- been furnished to us by Mr. Camper which, even though not

Some are signed by him but they may not
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. have been prepared by hinm.

MR. GARNIER: -- are representative of various meetingL

ijwbith were held involving this particular piece of property

ééandithat he is the custodian of these records and that the

i minutes are kept at his request and under his supervision and

§ wecbbth stipilate, subject to rele¥ancy, they may be used at

i

¢ thec trial of this case if necessary and we Qould‘have formal
| proof as to how they were kept. Is that all right, [Mrs. Fried?

) - MRS. FRIED: That's all right.
k o - THE WITNESS: For instance you will note the March 3

i
letter concerning a meetinguon Eebruaryw29£ 5Mr;¢Mﬁil§amsoa :

and’Mr, Payne of Public Works, Mr. Biber ofiithe Plahning:Office : -

| and’Mr. Harrison of our office.’

BY MRS. FRIED: . (Resuming)

; | Q  Mrs. Camper, directing your attentioh to Paragraph
. One, it's stated that Mr. Rose agreed he Qduld dedicate the
lright-of-way- Can you enlarge upon this?
A No, I don't think I can... According to the record,
_andito.the-best.of my recollection I was not at that meeting,
Mr.. Harrison was there and I would only say‘thaf afiter diséussing
this generally -- Mr. Harrison and Ibdid discuss it, I wasn't
in'attendance but this basically is my recollectién éf what
Mr.. Harrison told me took place.

-228-
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.not Mr. Rose or Mr. Hellwig?

‘' couldn't f£ind it and we were mystified by that. We £

why.'

formally comment on the preliminary site plan.

.xfyou attended other than the one March 77

11

YQ_ - You were not present at the February 29 meeting?

A According to the attendance record I was not and that

would serve a lot better than my mind.

Q Were you present at any meetings after March 29 --

I mean February 29?2

A Well, there's an indication I was at the March 7

A No.

Q. I note Item Six that you -weretgiven a:revis

. preliminary plan, do you-have:a copy of:that? - .

A No, we don't. We searched for”thiS'yesterd

this morning that it was shortly after that date that

meeting. , : -
Q This meeting was not attended by anyone other than --

ed:

ay and
ound out

the

‘request was withdrawn from the county so that may have been

Q So to your knowledge you never considered that?

A We never commented on that formally, nor di

]

Q. Do you recall from memory and if not, we ca

refresh your memory through the minutes, what otner m

Y

~229-~
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A I believe, and I think the minutes will reflect it,

;I_was present at other discussions which touched maybe not on

this particular site plan but that area.

Q In any of your discussions either directly

with the

v

developer or the engineer and when officials of. Prince William

County were present, did you ever threatén to condemn| for

Ashton Avenue on the McKeon Site Plan or threaten to
power of eminent domain?
A No, ma'am.

Q.  Are you sure of that Mr. Camper?

.. A.,:Yes, ma'am. I thipk this:statement in the

March 3 basically puts ouerQsitiqn;forth with'regapd

our action would be on this matter of right-of-way.
it this way, we are a state agency so we do have the

condemnation, it is true. However, we can only condg

use the

Let me put
power of

2an after

plans are approved by the Highway Commissioner. I cannot

condemn on my own say so,-nor anyone below the Highway

Commissioner, so any threat of condemnation by the Department

on my say so would be meaningless becauSe I don't hayve the

power to authority condemnation.
Secondly, we are extremely stressed as far

available to bring about road improvements.

as funds

We do try to work

closely with the local governing body to secure dedilcation of

-230-
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of rights-fo-way and to implement'nééded corridors that would

be required by a development and develbpment by thése

of their plan and be built by the cbuhty ordinance.

Q Was there ever a plan adoptéd by the state of

Virginia, a highway plan, for Ashton'Avenue?

as part

A No, I wouldn't say formaliy'adopted by_the department.

The;e have been site plans that includé segments of As
Avenue that have béen reviewed through the normal coun
prbtequres, development that had been concurred with b
offiqe, but the department itself has never undertaken

Q “'“So'there is no pOwefﬁ'evéh’f&déy,kén”the”par
Highway Department to cohdemn'for“aﬂy'pﬁrf of Ashton

A No, to the best of my knowledge there wouldn

wanfed to and had the fﬁﬁds. We would,s£ill have to p
the point of getting official approvalf'vThis must be
we could even do it. - h
'Q . And you would not initiate such a request?
.A'. On this matter? )
Q | Yes.
A Well, let me put it thié way. If there was
that‘it‘felt in my mind to be in the best interest of

department to condemn and I'm not talking about this P

-231-
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site plan, I'm talking about in the course of our day

?Cannot be uridertaken until a fair market vélue is offe

" the land owner.
_to recommend that something be condemned, you could na

© the state?

;to say is right-of-way acquisition. In other words,
jdesire‘and feel that the best interest is to obtain ne
Qriqht—of-way to build. . I may have mislead you when I

way acquisition. Now, once this right-of-way acquisit

is to have certain appraisals made by our right—of-way

activity: yes, I could recommend that we. undertake the

necessary steps.

'Basically, condemnation, even by the departm

Q-  But even if you were, let us séy in an abstr

14

to day

ent,
red to
act case,

t

.recommend it unless a plan had previously been adopted by

A Yes, approved by the%propergofficials of'ﬁhé‘Statel--

<«

| Highway Department, and when I -say:condemnation, ‘what|I meant. .

if we
cessary

said

approval to condemn. What I meant was_approval for right-of-

approved, then the first thing that must be,done, of ¢

way agent can go to the property owner and'make him an
and only after he makes him an offer, there is a certa

left to allow him to consider this offer. Only then (¢

-232-

ion is
ourse,

section

-and then these appraisals must be approvéd before thel right-of-

offer,
in time

an we

s
S




Phone (Area 202) 544-6000

WARD & PAUL.

410 First Street, S.E,, Washington, D.C. 20003

February 14, Paragraph No. 3, when it.waé said that it

actually condemn,

Q Directing your attention to the letter dated

15

-

was

_ agfeed,that_this facility should be an érteriél roadwgy, 110

feet‘ofvrighfvof way from 661 to the Manassas western; loop,
doesvthat mean that Mr. Hellwig concurred? J, 3

A If my.memory serQes me co:rectlyian fhis,'this
doésn‘t even apply to the site plan.

Q .Is‘this for a<differen£ site'plan? 

A This is for a different site plan;;‘I'believe this’
'ééfﬁéli&bwas the Wolman tract.

‘Q:f“'Wé§ that Crestview?

A  Possibly even Crestview, too, because Qe say it will

be determined what width to use from the western loop westward

to 621 after plans have been completed and by that we mean after

the Plannihg Department has completed its study of the

Manassas

area. So, that section of Ashton Avenue or Bxistow Station

Road isn't even in the immediate area of this development.

Q This is a copy of a map and where on here would be the

Manassas western loop?

A From 661 to the western loop and at that time this

was kann as the western loop.
Q So we're talking about this area?

-233-
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this site plan?

.at this meetlng about Ashton Avenue or Bristow Statio

' north of the western loop?

@'_been apparently from the mlnutes because agaln aSLI

16

A  This area right here. This is a different site plan

under discussion.

Q So this particular memo then doesn't really

refer to

A No it's SOrt of background inasmuch as it Las known

that ultlmately that question of Ashton Avenue and Bristow

Q Now Mr. Hellwig was there any . discussion y

A I couldn't really say. I'mwSureﬁthere;mQSt\

" the lastvsentence, it will be determined what w1dth to use

from the western loop westward into 621.

Q 6212

A This road here.

»Q.v bSo Mr. Hellwig was at this meetiné and there was
discussion at that time to see how widevit should be| from
here to here? (Indicating):

A - Again, the minutes indicate this-was a matter that

' would be gotten into . further at a later tlme.
Q But it must have been dlscussed at the meeting,

that there would have to be a road from here to here?

-234-
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|| you are to set up a meeting.-
meeting on February 15 which these minutes are about

discuss how wide you were going to reqﬁest this road

here.

-ask-for in width? - -

. road

‘any further meetings with Mr. Biber or Mr. Hellwig o

17

A From the minutes this would lead you to believe that.

Q On your minutes dated February 22 in which

in attendance,

you"were

the flrst paragraph again refers to the| Bristow
- Station Road from the Manassas,loop up to 621 and here you say

What did‘yoﬁ discuss at |this

. | pia you

to be?

A Ican't réally recall other than the minutes right

Q In other words, did yoﬁ know whéh you went

vmeetingvon the 22nd withrMn:uHellwig#mhatvyouwweremgo&ngito;

A I can't say that positively. I would say

-into this

that from

all indication and looking back at it now and from the knowledge

of the development,

intense development, would take place,

I would say along about this period of time it became apparent

in our way of thinking that justification'fbr an arterial

and a 110 foot right-of-way could be justified
traffic,valume standpoint.

Q At that time?

from the

‘A At about that time from the various development plans.

Q - Did you, other than this meeting on Februa

-235-
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: -agreed to dedicate the llngootrrightAof;way? .

. Mr, Harrison?

concerning this site plan and Ashton Avenue?

Fy I can't recall of any and I gef confused in

18

my “own

mind with regard to this because there Weré'several different

plans in various stages about this same time, of Coverstone

and that general area. There was a gentleman at one time that

visited our office, not as an appointment or anything

of that

nature, but merely was checking on the status of dealing with

his plan and in the back of my mind this could have been in

connection with Manassas Quads, but I can't even assuLe myself

of this. This would be the only other contact I could recall.

e Qow.-Was it your impression then that:Mr. iRosexhlad

MR. GARNIER: As of when, Mrs. Fried?
BY MRS. FRIED: . (Resuming)

Q As of the meeting on February 29, 19722

A ;Again, I don't believe I can answer that because I

was not recording the minutes.. I was not at the meeting.

Q Did you discuss the meéting afterwards with

A Yes.

Q "What did you get from him?

A I would feel his minutes as written were basically

ny understanding from Mr. Harrison of what took place.

-236-
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|| county?

Q . Can you explain what it means that he would
willing to dedicate it, et cetera, the sentence that
what Mr. Rose indicated where he said he wouid'be wil

dedicate it provided certain standards were reached b

19

be
tells
ling to

y the

MR. GARNIER: Before you answer, let me note my

objection to that because I think Mr. Camper was'orig

asked that at the outset and he said>he_could'not bec!

inally

ause he

.was not present, In any event his understanding.at_this.

particular time, if he were to give it, would be based upon

| statements made to him by ‘somebody €ls€ would b& ' /sEFICEIY

hearsay as to my clients:and would be ¢6nclusion's &n jhis pare

asuto=what somebody else might havé concluded yas saild at the

meeting and, therefore, I would object to it but you may

answer, Mr. Camper, if you can.-

.. THE. WITNESS: Let me make sure, you‘re talking about

the second sentence?
. BY MRS. FRIED: (Resuming)

'Q . Since you discussed it with Mr. Harrison?

A Again, as the gentleman pointed out, it would only

be my understanding, but basically I think at,about that périod

of time availability of sewer became very much of a problem in

this general area because the State Water Cdntrol Board and

-237-
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road that would border on this tract and what this co

dedicate this right-of-way for this Bristow Station R
~provided another roadway that was proposed in the are

: be,movéd from his development but adjacentvfo his pro

;m50wthat~he~couldwconnectﬁcn%tomthewrdadu

the county.wefe having a prdblem providiﬁg the necess
facilities and stay with the guidelines and‘Mr. Rose
seeking some.favdrable agreement with régafds to this
eariylapprovement,vso he could Qet in line for any av

sewer and as I recall, one time there was a discussio

was and as I read it, was that Mr. Rose would be will

Q  ,Would this have been Lomond?
A ' I'm not sure..

::MRS.,FRIED: I have no more questions.

EXAMINATION BY COUNSEL_FOR'THE PLAINTI

BY MR. GARNIER:

'Q  Mr. Camper, calling your atténtion to the 1

of March 3 which is signed by your name;vis that sign

as such or signed for you?

20

ary

was

, an
ailable
n of the.
mment
ing to
oad

a would

perty line

FF
etter

ed by you

A It was signed for me by Mr. Harrison. If you'll

notice in the bottom left-hand corner the initials of the
author.
Q But it was. signed with your authority and with your

-238~
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.are aware of what your position was as to accepting the

21

understaﬁding as to the contents?
A This is true. The correspondence:Such as this passes

over my desk and this is why you will notiqé £his "C" |up he:e

ihdicating I have seeh it._'

Q In Paragraph No. 1 you state'to_Mr. WilliamSon you

right-of-way without the construction of this roadway. What
are you referring to there, sir?
A - Basically I think the next sentenCe where we said

there was a difference of opinion. As I uhderstand it,

-Mro.-Williamson felt Mr. Rase -had .made the offex 8o deiicater

" the:  necessary right-of-wayﬂacrossfthetpropertyuunder‘hﬁs control

for this road but Wished to defer the construction-of it.
Q,'1 So you're saying in the next phrase also thjat the
réquest'that was being ﬁade at this time’Was not only that
the land be given to the'cgunty or to thé'state but also that
the road be constructed by the developer of the land, is that
correct? .
A . .Sir, I think if you will read;oﬁ down in the letter
it will State that we have no other‘alternétive but to recommend
to the Board.
Q‘ - Your answer to my question is Yes as I phrased it?
Not only was it expected that deaicatioﬁ.be made by the

-239-
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area.  You might say at that time everyone was in bet

: fplan-thatvhad been approved.in ‘'66;and.had been. modif

ﬂapprOVal of other plans, .that.it wasanot;iﬁplemented

| of thé'original approved plan and,-therefore, it becs

‘with the request that construction be performed by hi

developer but that ﬁhe road be constructed By the dev
A That there would Se a recommenaéﬁion to the
that the area of Ashton A?enuevthat fell ‘within bis.d
be dedicatéd and gonstructed_pﬁrsuant to:cqunﬁy:subdi
ofdinances;
Q And that,ifvhe refused to do so that actibn

site plén would- be deferred?

A In an earlier letter here you will see that the Board

had,directéd the County Planning staff to review this

22

éloper?
Board

evelopment

vision

on the

entire

ween a

to évefyoné that in order to accomplish thé necessary
transportation facilitie;,and other facilities, there
to be -a need for up grading or revision ¢f the plan b
on present conditions. |

Q Be that as it may, Mr. Campef;.it's true, i

that the letter states if the builder is not willing

ied.through
by«letten .y

me apparent

was going

ased now

s it not
to comply

m, it.

willfbe the recommendation of the Department of HighWays that

action on the site .plan be deferred?

A I think you would also have to read, sir, |that any

-240-
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. the reason as to why the site plan or applicatiqnvwou

action on plans for this development be deferred until the

frevisien to the Manassas Development Plan, which the |Board has

requested a study be made by the Planning'Department,

~and officially édopted by the Board of Supervisors, and I would
go on to say this, too, sir, this would be on the recommendation

as a reviewing agency to the Board. I might recommend anything

but that doesn't mean the Board will approve it.

Q . I didn't ask you that, Mr. Camper.

: deferred, it would have been the recommendation of tﬁe State

. Yes, sir, this would be the recommendation:

office to the Board of Supervisors.
Q@ . Now, on the document which has been marked

Deposition Exhibit No. 1, we have referred to a plat

got a red line showing what is now known as Ashton Avenue, is

the correct, sir, and referred in your lette; as the |Bristow
Station Road, I believe. | |
“A . It basically follows the same --
Q Can you: tell us how long that stretch of Ashton

Avenue was?
A In red there?

Q Yes, sir.

~241-
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| developers of land along Ashton Avenue have been conv

anything with the piece.of land and not give a right-

" either, that would have interrupted the construction

A Not precisely.

Q = Generally?

A Three or four miles.

Q And there ére many parcels of lahd_éiong th
are there not, Sir?

A Yes, éir;

Q And‘presumably QWned by differenﬁi&Wners?.

A There are many different owﬁe:s. |

Q I would ask you to aésume, sir, tha£ we.hav

told here today under oath by Mr. Biber that all the

to dedicate the right-of-way that was requested of 11

width..-Now, assuming if you will, that the developer

tract which is the tract in question here decided not

Avenue, would it not?

24

at road,

e been

inced
0 foot
of the
.tq do
of-way

of Ashton

A Well, sir, I think we must talk about -- when we

say the construction of Ashton Avenue, this was not a
project wﬂereby we said we were going to advértise an
a~éontractzfof construction of it from 661‘£o 621.

Q I'm not asking you that. Just énsﬁer my qu

first and then you can tell me what you want to tell

-242-
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side of it?

it ﬂotvtrue that Ashton Avenue runs west aﬁd east of
shown in this plat as M-5? |

A Sir,.it would at'sbmé peoint in time,

Q As it is shown on.this‘plat whicﬁ:hgs been
reﬁ,.it goes right through the traét which is known a
extends on both Siées of it, does it.ﬁot?

A That’s a plan on paper only, sir.

Q I don't know whether you want to qualify ya

25

the tract

drawn in

s M-5 and

ur answer,

sir, you’fe being very defensive instead of"just answering the

question I'm asking and then you can explainiénything

for Mrs. Fried. I'm asking if it is not true that on

you want

this

plat which admittedly is a plan on paper, that Ashton Avenue

goes right.through the tract known as M-5 and extends on either

A Yes.
Q - And that is the location of the road that 1
as Ashton Avenue, is it not?

A  According to the county plan.

s Xnown

-Q And is it not true, sir, that if the rightiof-way was

not given by the owners of the lot which is known as

M-=5 or the

tract which is known as M-5, there would have been an interrupti

in Ashton Avenue as to that particular area?

a That along with all the other undeveloped tracts.

-243-
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question, are you talking about what time?

Q And assuming it was the position of the Hig

Department, sir, that Ashton Avenue should be constru
not eminent domain then have been a remedy which was

to the state to get that particular stretch of road 1

that tract with reference to which right-of-way'had n
- given?
A  No, sir.

Q What other way could you have gotten the la
for the'completionvof Ashton Avenue?

A I think what you're asking, if I may ask yo

hway

available
ocated on

ot been

nd, sir,

u a

Q - At ény time the state or county would have|wanted

Ashton Avenue to be completed.without interrup#ion.on the
tract M-52

A In the future?.

Q Yes.

A If it were ever to be conplefed,as proposeh on this
plan and if M-5 was not developed, the road not there, and if
the department -- and that's the only dne I can speak for --
saw fit to propose the project and approve the right-of-way
aéquisition and after the necessary administrative steps were

taken to appraise --

Q Provided for by Code, we know those,

-244-
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~ eminent domain, isn't that correct?

Avenue?

‘Ashton Road will be completed as shown in the plat?

A .Yés;
condemnation was the best and in the public interest,

alposéibility.-

Q And that would have been the only possibili

if this failed and it still was felt that

27

this was

ty, if

it was felt to be in the best.interest, was togpse the right of

A If the dedication was not made -~
Q Assuming all these remedies had been exhaus
accept that.:

What is the status today as you know ‘it of

A The status toaay Qf'this road is tha; it ié
approved part of the county area plan. Itvis being ul
the county to bring,aboqt:-- or in gquiding é review o
development plans that takelplace ih.this areé_and it
being used.by our office in review of_plans. fv. |
Q- Haé it been physically improved yét?
A .No, sir. None of it is open to ﬁfaffic. T

several short sections that are now underway.

Q But it is in the planning stage and eventua

A I couldn't guarantee that, sir, any more th
guarantee the original plan that was approved, I belil

-245-
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‘eventually be'effectuated, I'm asking you if'it:is no

‘as M-5
this road, refuse to give the right-of-way, would it
,reasonablé_for them to cdnsidervthe possibility' that

_or later if the plan was effectuated, eminent domain

- a risk, isn't that correct, or a threat?

. conjecture..

410 First Street, S.E., Washington, D.C. 20003

Q I'm not asking you if you'can-guarantée tha

inteht to effectuate it at this juncturé even_;hough
this may not»¢ome to pass in the future?
A It apparently is the intent of thé;county.
Q. So that if thé owners of the tfact which is

knowing it is the intent of the countY'fo_dev

’

MRS. FRIED: Again, I would object to this/

BY MR. GARNIER: (Resuming)

Q Go ahead, you can answer?

.. 28

t it will
t the

I realize

‘ma:ked
elope
be
sooner

might be

You're

| - asking the witriess to conjecture what somebody else might

A The only thing I can tell you, theSe_development

plans are guides, they are general plans. There are

no formal

plans that I am aware of, engineering plans, in existence

either by the county or by this.debartment and certainly not

by this department.

Q So the Department of Highways has'nbt taken a position

one way or the other as to whether that road is actually needed,

-246-
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-as M=57
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1

is that correct?

a No, I wouldn't say that. I would say that

based on

the information developed at this time and based on the circum-

stances as we know it now, we concur with the county'

‘Q  2nd you concur with the proposal that it be
from this road which is marked as 621 to Route 661, i
correct, sir?

., A  That's correct,

Q And it is fair to say, is it not, that if i

s position

extended

s that

t is so

constructed as the Highway Department concurs,it should be

. constructed, it would go right through the tract whic

A Apparently so from that plan.
MR. GARNIER:  That's all I have.

MRS. FRIED: Just two questions.

EXAMINATION BY COUNSEL FOR THE DEFENDANTS

BY MRS. FRIED:

h is known

. Q As the development takes place alohg'Ashto1 Avenue,

A No, ma'am. We have no control over what ti

from now and not changed by any future conditions or
actions.

-246-

is it going to take_place serially, one right after the other?

me that

takes place, if we can assume that plan will be a year or two

Board
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Q Assumingvitfs the SAme, would you have thé.possibility
‘of a development here, heré and here? (Indicéfing)
A Very definitely;' This is, in~fact;ﬂﬁhat is| basically
occufring now. As I menﬁiéned earlier, theréfére,Aas I recall,
twblénd pOSéibly three deﬁelopmentS'now that have sections of
ASQ&On Avénuevin.theirapproved plans but they.are nolt
bonsecutive, side by side. -
Q And there is no pqlicy in thé department to fiil in
‘the gaps?‘ The state level is. the oniy place ﬁqiicy can be
:formulated?_- | |
a That's right, and I-thihk really,'going back to our
‘March 3, '72 letter, Mr. Harrison stat;s, “Dué3£o the lack of
_fﬁnds by the Virgihia Department of Highways, Qé will not be
in a position fo construct Bristow Station Road at the same
schedule of the high density zoned properties in thils aréa are
‘deVeloped.“ | |
Q  Again I just want to make clear fér-my own mind that
there is no adopted stéte policy 6n this road which is a
preconditioa to even going into condemnation?
A I think what you're asking is, does the Department
have é set of plans in sufficient detail Whiéh we must have, to
have them approved for right-of-way vauisitién.by the

appropriate agency before land acquisition can take place and




L
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the answer to that is no, ma'am.

MRS. FRIED: Thank you.

Phone (Area 202) 544-6000

EXAMINAEIQN BY COUNSEL FOR PLAINTIFF
BY MR. GARNIER: |
Q . When you say in this letter'fhaﬁ ﬁhére are noifunds
for fhe:cénstruction of the highway itsélf,;that ié not to say
.-that condemhation coﬁld-notrﬁake place without these funds,
isﬁ%.that correct, sir, becaﬁse fuﬁds for th¢ ac§ﬁisition of
land are comple£ely différent from saying tﬁé:é are ﬁo funds
for the construction of the highway itself?

A No, sir. 1In the context of this letter when we talk

" about construction, we talk about the total cost whether it be

_ WARD & PAUL

.right-of—way_acquisition,’utility adjustmeﬁt'qr construction.
Q Does the state.have_the right to institute
condemnation proceedings for right-of-way écQuisition on behélf
of the county as compared to the state itself?
A . I couldn't answer that. .
MR. GARNIER: That's all I have.
(Thereupon, at 1:50 P. M., the taking of the

deposition ceased,)

- Signature of the witness

410 First Street, S.E., Washington, D.C. 20003
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I, A Notary Public in
and for the . _ _ , do hereby certify
that on .the day of ‘ , 1973, there did

come before me the above-named person who signed his
my presence, : : , o

In witness whereof, I'have«hefeunto signed

deposition in

my name

and affixed my seal of office this ) day of __

1973.

Nétary Public

My Commission expires ___ ' .
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CERTIFICATE OF NOTARY PUBLIC
COMMONWEALTH OF VIRGINIA )

. : : .} sS.t
CITY OF ALEXANDRIA )

déposition appears in the foregoing pages was duly BWC
‘that the testimony of said witness was taken by me by
‘stenomask and thereafter by me reduced tO’typewritten

_the_deposition is a true record of the testimony giver

410 First Street, S.E., Washington, D.C. 20003

vemployed by any of the parties to the action in which

hereto, nor financially interested, or otherwise, in 1

outcome of the action.

‘wealth of virginia, at Large

My Commission expires September 12, 1977.

=251~

:db_hereby.certify_that'the witness Davide. Camper, whose

witness: that I am neither counsel for, related to, neor

33

I, WILLIAM B. PETERS, a Certified Verbatim Reporter,

the officer before whom the foregoing deposition was taken,

rn by me,

form; that

1 by said

this

deposition was taken; and further that I am not a relative or

employee of any attorney or counsel employed by the parties

the

Notary Public in and for the Common-

W
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Deposition of

Richard W, Harrison

None

C O NTENTS

bl B )

Fo

r Defendant

For Plaintiff

"EXHIBTITTS

e i i I )
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VIRGINTIA:

IN THE CIRCUIT COURT OF FAIRFAX COUNTY

MCKEON CONSTRUCTION COMPANY,
Plaintiff,

v.

-COVERSTONEILAND LIMITED PARTNERSHIP
' and
MITCHELL S. CUTLER,

Defendants. _

Nt Nt N e et e it N .t it

Springfiela,vVirgir
Friday;{Séﬁtember é
Deposition of R. W. HARRISON, tﬂé Qitness‘b
called fo# examination by counsel fof tﬁe:éefendants
.above—entitled.action, pursuant to noticg,'béfore WIi
PETERS, a Notary Public in and for the Commonwealth o
at Large, in the offices of Fried,.Fried, klewans and!
Exécutive Building, Springfield, Virginia,'édmmencing
1:55 P. M., on Friday, the 2lst day of Se?gémber, 197
| APPEARANCES:
Op behalf of the ?laintiff:
- JEAN-PIERRE GARNIER, Esq.
Attorney at Law

210 East Broad Street
Falls Church, Virginia
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On behalf of the defendants:

BARBARA J. FRIED

Attorney . at Law

Fried, Fried, Klewans and Lawrence
Executlve Bulldlng

Springfield, Virginia

-0 -0-0 -

William B. Peters
Stenographic Reporter
Ward & Paul, Inc.

4055 Chain Bridge Road
Fairfax, Virginia
‘703-273-2400
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testified as follows.

your department?

A - Yes, ma'am.
Q : Did you personally review thatvsite plan?
A.'-;Yes, ma‘anm,
Q - Did you make recommendations back to the co
.PrincevWilliam concerning the site plané |
- A  Most of the recommendations and aiscussions

PROC E EDING S

Thereupon,

R. W. HARRISON,

called as a witness by counsel for the defendants, and having

EXAMINATIONvBY COUNSEL FOR DEFENDANTS

BY MRS. FRIED:

-

v been flrst duly sworn by the Notary Publlc ‘was examined and

Q  Mr. Harrison, would you state your full name and

occupation for the record?

concerning the site plan, No. 2313, for Manassas Quad

=255~

A Richard W..Harrisoﬁ;.Assistant RésidentiEngineer for
 the Vlrglnla Departnent of nghways 1anas$aﬂ Vircidia;t-“
Q@  And how ‘long have you been in that p051t10n; sir?
v'é . Since 1969.
‘Q:j vayou.recall'the meetings and,discussipns you had

s, within

unty of

on this
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memory if you wish.  We can begin with the February 1

Item Three:; In fact;'yourinitials down here indicate

In other wordsvthis is talking about from 661 to the

was held at joint meetings between the'HighwayiDepartment,

Public Works, Planning Department, the engineer”réprasenting

from the developer was there.

- the developer and in one instance I remember a representative

Q Do you recail when thgsé discussiong.first began?

T a I éb”havé‘here the,minutes of sone‘of”these meetings.
Q Is this the same filé Mfd Camper had?'.n

A _Yéé, ma'ém.
Q Were you at ail these neetings? You‘méxnrefresh you

dictated it?
A Yes, ma'amf
MR, GARNIER# Is thntvtné meeting of.Febfua
dictatéd on February 142 | -
THE WITNESS: Yes.
BY MRS. FRIED: (Resuming)

Q Is the discussion in Item Three on the Bris

or Ashton Avenue,. south of the area that is under'cor

Western Loop?
A Yes.

Q Was there any discussion at that meeting ab

-256-
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A ‘Yes, ma'am.l In fact,

: ‘determlned at that time.

(relatlonshlp between my client to Mr, Hellw1g.

plannlng for Ashton Avenue along thls corrldor’>

MR. GARhIER

we had at a prev1ous deposition gas to the tlme factor

I

. THE I'*IITI‘IESS'

the arterial roadway was needed at whatr refer to asg

tract, 661, to the Western Loop., 1 don't really, in

-257-

it was discucsed' the size of it for the proposed tr

Bristow Station Road or Ashton Avenue north, WP toward 6212
in the same Item Three,it says

DOP - to Route

621 would be'determined by the Planning Department study. so,

affic wasn't

Qv Do You recall any dlSCUoSlODu w1th ﬁr. Hellwig prior
to this date about Ashton avenue or Brlstow Statlon Roag?

A ‘Yes; ma'am, not in thls partlcular area but from
Route 661 which is toward Manassas to the Western Lcop.which
,would Still be to the east of subject's site-plan;“ |

Q Cp Prior to thls date You had hag diSCussions with

,qu.:Hellwig about this area? H
_ A; ~ Yes, ma'am.
Q_\ Was he aware then, brlor to this date of this

Let me renew my same obJectlon that

is |is my

lilzed that

thie Wolman

this case,
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e'prepared by you’

' 22nd? Did you discuss, for example, specifica}ly-th

”believe -—'well,.i couldn't-say,wﬁether hejenticipat

extension of it prior to this or not.

ed the

Q According to youreminutes,_the next meeting was held

on February 15. This is a letter dated February 22

A nght.
Q Item One, was there any spec1f1c discussio

.meetlng about what you were going to say to Mr Hell

of the road?

A‘ . I don t believe we did. I can't answer ye

There's been too many thlngs happened since- that tim
Q - So to your knowledge this was just:e.gener
\_ discussion about the roadway?A |
A‘ thes, me'am.. o -
Q -On February 23 you again wrote the letter
meeting you were present at on February 22? 
A Yes, ma'an. |
Q -fI draw your attention to Paragraph:Two, do

which was

n at this
wig on the

e width

s or no.

e.

about the

you recall

any statements of Mr. Hellwig at this meeting? Do you recall

what he said? Did he object to the roadway?
A May I look at these?

Q Surely.

-258-
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!

"A . The only answer I could give you to that‘quésticn-

wbuid be I.think maybe Mr. Hellwig questioned the ne
f@ad which is é common thing with ény ehgineer that
the devéloper. |
| MR. GARNIER: It didn'ﬁ come‘as_a surprise
THE WITNESS: No, sir._ But'éS'iqéfated, T
meeting here was more‘an informational meéting at wh

Mr. Hellwig repreSented £he developer and which he w

of what led us to think.from‘particﬁlarly‘the county

ed for this

represents

to you?
tﬁink this
ich

as infqrmed

's viewpoint

in reference to this,roadway; At that time he didn'

t appear

to agree, of course. He did say he would take this information

.baék to theﬂdevelopérs andﬂthéy would belgetting:back in touch

with us shortly -- the county and the Highway Department shortlyl .

BY MRS. FRIED: (Resuming)

4
H

st ‘Between these meetings -- the last'one we

discussion took place on February 22, wefe there any

had under

telephone

conversations between you and the developer or Mr. Hellwig

concerning this proposed roadway?

A  Yes, ma'am, I do remember Mr. Rdse, I think]

represenﬁed or was involved with the developer at the

do remember receiving a telephone call from Mr. Rose
office.

'I do remember that because that was prior to the mee

~259-

time. I

it,the

He was quite concerned about the proposed roadway.

ting that
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| Mr. Rose did attend. He was called -- or he called,

| say, to voice his opposition and also to find what i

or criteria the department had used in making their

i

| to the county.

Q This was some time in February before the
i attended?
A Before the meeting‘he’attended,-Yes,-ma'am

Q Now at the meeting, the big'meeting on Feb

the minutes of which are dated March 3, it is stated

; Mr. Rose said he would be willing to dedicate the ri
: Can you recall exactly -- not the exact verbatim wor

! how he said he would be willing. to dedicate the righ

A The best I ‘can do is go back to the minute

the purpose of them and here I stated Mr. Rose indic

f be willing to dedicate the right-of-way néeded for t
: arterial, providing certain understanding could:bé r
: tﬁe county-suéh as sewer availability and moving the
5 thoroughfare off of'his property and adjacent to the
; but the eﬁtire faéility béing located on‘adjdining P

? such a manner that he could connect to it.

Q Is this reference to moving the thoroughfa

| different thoroughfare?

A Yes, ma'am.

-260-
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~an opinion on, mov1ng that adjacent -

on any 51te plan that is submltted to the county but

Q Do you remember the'name of it,ior did it

name?

have a

- A I don t remember. No, ‘ma‘am, I_don't remember what

they were calllng it at the t1me

Q  Was that anythlng that your department would express

A (Interp031ng) No; ma'am.

Q Was that strlctly within the purv1ew of Public Works

or PlannJ.ng'>

A The Highway Department makes certaln recommendations

‘decisions on these thlngs are left entirely up to the

Supervzsors.

Q Excuse me, I understand that but I mean on

the.

this -

moving of whatever this other thoroughfare was was ilt the

condition that Mr. Rose was attaching to puttlng in the

highway? Wwould your department have any comment on whether

county?

‘that other thorouohfare could be moved off hls property or

“would that be strlctly somethlng that would go through the

A That would be through the county.. The only |way we

‘feature that didn't meet our standards,

-261-

would comment on it would be the spacing or Some other design
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Public Works as you understood it?_

:position,'as-I understand it, he felt that it may be

Coverstone Drlve to the Wheeler property.

 transportation. It was our recommendation that in ac

in the future if construction wasn't provided because

'required from 661 to what I call the Wolman  tract. W

10

Q The dlfference in oplnlon that you' make reference to,

rqadway.

A .  Yes, ma'am.

.was that solely as to who should phys iCally construct the

Q And it was the p031t10n of Public Works that it

A I'm writing this letter to Mr. Williaﬁson,

for a_dediCation of right-of-way only the portion-fram

—~

Q Wlthout being constructed, 1s that right?~

’dldn't matter who constructed 1t or what was the position of -

so his

feasible.

A nght without the. constructlon. It was our oplnlon

and our recommendatlon that thls arterlal roadway may be

temporary at the time of development to provide adequate

rcordance

with the county's ordinance at the time of the development,

that construction would be provided by the developer.

felt it was3heeded at that time; that this;Would set
been in the past our usual policy. That was what was

them that they didn't have a project for this road.

-262-
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development would take place prior to the départment

able to fund this roadway for the construction of it

the Board of Supervisors that*this~plan'bé deferred v

have any funding in our six year budget. We felt that

11

being

ahd that's

why we made our position. We even stated that if construction

wasn't provided, we had no other choice but to recommend to

intil the

final outcome of Mr. Biber's study which the Board had asked

and requested him to make of the Manassas area.

Q This is what evolved into the éﬁendedaplan°

A - Yes

.

it was part of his study and then we felt

once his séudy was back and had been adopfed, construction

should take place aécording.tolwhat hadvbecomé¢the'approved

plan.

Q, So. there was a difference of opinion between Public

Works? Does that happen often?

A Yes

quite freqﬁently, in mihor ways. If you will

notice we usually had in most cases theSe_weekly meetings and

if everybody could make it, that was the purpose, to

different viewpoints, to have the opportunity to talk

discuss

to

deVeloperS or their engineers about prdblems we might see in

the submission of plans and the difference of opinion

something like this was not uncommon.

on

Q - So Public Works, for example, might have made a

=263~
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‘othere dlscuss1ons with Mr. Rose or Mr, Hellwig:conc

) Ashton Avenue’

-Ashton ‘Avenue, did you take that to mean Mr. Rose or

- of the witness.

recommendatlon to the Board that mlght have been at
w1th your recommendation?

A Yes, ma'am.

variance

Q And resolution would have to be made by the Board

of Superv1sors’

A Yes, matam. -

Q  After this meetlng on February 29 did you have any

A I don't remember one way or the other whet

I feel certaln at a. later date some tlme at a later/|

did dlscuss ‘something about thls 51te because a’'revi

inary plan was submltted to 1ncorporate the roadway.

erning

her I dig.
date, we

sed prelim-

to that this would. open the avenues for further comments or

dlscu531ons.

Q@ When that revised plan was subnltted which

had agreeq completely to. the dedicatibn?
A Yes, ma'am, I would say’ -~ 0of cours this

1nd1cate their agreement on 1t

showed

McKeon

woulqd

- MR. GARNIER: Let me notetmy objection to ‘tHat

question and answer as it being strict conjecture on

the part
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'a table similar to this table, very informal.

taking the position he didn't have to conétruct?

BY MRS. FRIED: (Resdming)

'Qv Do you recall at the time of this meeting oon

13

Pébruary 29, did Mr. Rose. say anything about construction of

mean he agreed also to construct? PR

A -~ No, ma'am,

the roadway? It says here he agreed to dedicate. Dbes.that

Q Was the discussion between the Highway Department and

the Department of Public Works,.was that made in front of

Mr. Rose?

A~ Yes, ma‘am. He sat in the meeting. We were around

o Q 5o he understood the Department of Public !

lorks was

A This was one man in the Public Works Department takind

that position. That was his'feeling.

Q Vhat man was this?

A .That was Mr. Williamson, the Director of Operations

at-that time. He was taking that position and I think some of

who at the time was Director of Public Works. '

'the notes here in the minutes, if I remember.cOrrectly, said

'Mr; Williamsbn-would discuss this matter further with Mr. Yates

Q Was that ever resolved between you.and Public Works?

A . No, ma'am. We received the site plan and things with

-265~-
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Works on construction?

site plan? There's a letter dated March 8. V

To the best of my knowledge, we didn't have any more
-with this site plan. In fact, I don't know how it ca

;but we did receive word from Public_Works‘that the re

14

the roadway shown on it. I don't know whether he went back to

far as the rdadway‘wés concerned from that point on

Mr. Yates but more or less things seemed to fall in|place as

Q You didn't have any further discussion with Public

A .No, ma'am, not as I remember.

. Q Thén after your meeting on February 7, whilch you.

‘recorded here, did you have anything further to do with this

A -Thét's:when-they.brought over a qopy of a revised

' site plan which did show.the-arferial roadway located on it.

dealings

me about

the Manassas Quad plan was being withdrawn.

view on

Q . And that was the end of it as far as you were
Concerned? .

A Yes, ma'am. Of coufse, we did récéive the plan for
thé:area_at a later date but as far as thisrﬁlan was céncerned,
this was the end of it as far as we were.éoﬁéerned.

Q bid you have any other»conﬁersa£i9ﬁs with Mr. Hellwig
6r Mr. Rose after the revised plan was squitted?

A I'm not positive. I bhelieve I‘;éceived a phone call
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15

from an attorney representing scmeone in this case pfter that.

Of course, as far as Mr. Hellwig is concerned, I have many

conversations with him about many prbjects.‘fIidon’t_remember
any specific conversations with him about this:partncular item. |

Q In any of thé meetings you attended or in|any or

‘your conversations with Mr. Hellwig, did you ever use the word -

condemnation or threaten to use the power of eminent domain

for this roadway on'the site plan?
- A No, ma‘'am; to the beét.of ny knowlééﬁé the 6nly way

‘the department could go to condemnation or emihént doman would
be on a préjecf set up by ouf.department fo#'a foadway. Wé
didn‘t’ha§evthat.' Many,times:in the past fhe-question had -
come up where you have a.pafticularproblém,1a developer has a
problem getting an easement or a“roadway conneétion across

an adjaéént‘piece of property and the request_hés béen made for
us to userthe state's power. We have always st$ted‘that we

couldn’t or wouldn't even make a recommendation. Considering

‘this is an alternative to private development, We' have to have

a project set up before we feel we could even be a part. I

do not remember the word condemnation or emineﬂt domain being
used in any of the meetings I was in.
AMRS. FRIED: Thank you, very much.

- MR. GARNIER: No questions.
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‘ceased.)

:(Thereupon, at 2:20, the signature of the |

~having been waived by counsel, the witness being pre:

‘consenting thereto, the taking of the instant deposif

16
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My Commission expires September 12, 1977,

CERTIFICATE OF NOTARY PUBLIC

COMMONWEALTH OF VIRGINIA ) o
v e _ ) SS.:
CITY OF ALEXANDRIA ) '

I, WILLIAM B. PETERS, a Certified Verbatim Reporter,

the officer before whom the foregoing dep051tlon was

appears in the foreg01ng pages was duly sworn by me;

testlmony of said witness was taken by me by stenomask and
sition is a true record of the testlmony glven by said witness:
any of the partles to the action in whlch this deposition was .

taken' .and further that I am not a relatlve or employee of

' any attorney or counsel employed by the partles heret

f1nanc1ally 1nterested or otherwise, 1n the outcome

the action.

/é%m//é F

o

taken, do
;hereby certlfy-that “the . w1tness R, W, Herrison whose depositioh
that the
:thereafter by me reduced to typewrltten form- that the depo-
"that I am neither counsel for, related to nor employed.by

’

of

!

nor

Notary Public in and for th
wealth of. Vlrglnla at larg
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VIRGINTI A:

IN THE CIRCUIT COURT OF FAIRFAX COUNTY

MCKEON CONSTRUCTION COMPANY
- Plaintiff, .

..
COVERSTONE LAND LIMITED PARTNERSHIP

and ‘
MITCHELL 8. CUTLER,

Defendants. -

Springfield, Virginia

‘At Law|No., 27087

Wednesday, September 26, 197B.

Dep051tion of GEORGE HELLWIG the Witness herein,

called for examination by counsel for the defendants i

above—entitled action pursuant to notice, before WILLIAM B.

PETERS, a Notary Public in and for the Commonwealth of Virginia,

at Large, in the offices of Fried, Fried, Klewans and
Executive’Building; Springfield, Virginia cohﬁenCing
9:50 A. M, on Wednesday the 26th day of September 19

APPEARANCES:

On behalf of the plaintiff:

JEAN-PIERRE GARNIER, Esq.
Attorney at Law

210 East Broad Street
Falls Church, Virginia

n the

Lawrence,
at

73,
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BARBARA J. FRIED

Attorney at Law -
Fried, Fried, Klewans and Lawrence.
Executive Building

Springfield, Virginia
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William B. Peters
Stenographic Reporter
Ward & Paul, Inc.

4055 Chain Bridge Road

Fairfax, Virginia
703-273-2400
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'Thereupon,

M M mtt o m - — o — — a—

GEORGE W. HELLWIG,

called as alwitness by counsel for the defendants, and having

been first duly sworn by the Notary Publié, was. examined and>

testified 3s follows:

EXAMINATION BY COUNSEL FOR DEFENDANTS

BY MRS. FRIED:

Q  And for how long have you been so employed?
A Appfo#imately thnty-three years. |

Q Haé:that all been in the state of Vi?ginia?
A Yes.  I am registered in other states>but mg¢

my work has been in the state of Virginia.
Q For what firm?

A Springfield Associates.

Q- For the record would you ‘state your name and
Hbccupation?
A George W. Hellwig, Certified Professional Civil

Engineer, doing consulting work in the state offVirginia.

ost of

Q Are you or your firm presently employéd by plaintiff,

McKeon Construction?
A Yes, we are.

Q On what projects?
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pﬁbjeéts, Manassas Quads and Woodbridge Quads. -

what point in time?

a Woodbridge Quads.

Q Have you ever been previously employed by plaintiff

MQKeon?

A The first employment by McKeon was on the two

Q Was Manassas Quads part of the Coverstone tract?

A That's right.
Q You're familiar with the Coverstone tract?

A Yes, I am, .

Q Did you do all or any of the survey or engineering

for that tract? AR N

A That's correct.

Q . Would you say when and to what extent, beginning at

A Now, for whom? Actually we worked on the Coverstone

tract prior to either Coverstone Limited or McKeon. We worked

on the Coverstone tract eventually for Mr. Hymen or Mr. Ruben,

- Q About when was that?
PA | That wés approximately 1956,
Q So you have worked on the Coverstone:tract It
less continuously from 19567

A Yes, for several owners.

iore or

Q Could you describe, if you remember, the work you did,
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beginning with the people you worked for in '56 through the

Phone (Area 202) 544-6000

’indiﬁidually»on the remainder of the tract. Subsequently; af ter

'developing Sections One and Two, a parcel was contracted to

present?
| A In f56 the work performed was for tﬁe original‘zoﬁing
in!which the ground, the entire tract was zqned commeréial,
townhOuse'aﬁd apartments. This soft.of 1ay’iﬁ abeyance ﬁntil
the property was sold to Tripak. Upon the salé to Tripak, they
immediétely started to form‘their own development plans. This
did not continue and the propefty subsequentlY\was solld with the
commercial ground being fetained. The apartméﬁé ground was |
sold to Coverstohe Limited Partnership. Th§ townhouse ground

was sold to Berlage-Bernstein.

We then proceeded to work for those;three companies -

McKéon and this'parcel we were also contracted to perform the
éngineering studies and.reports on.
Briefly, I guess that's the history.0f the whole

tract of gfodnd.
Q EvCould you describe in more detail what your (firm

did for McKeon?

t
| :
A Yes. Going by memory, it's twenty plus acres.

McKeon contracted to purchase twenty-plus'aCres of the
Coverstone Limited Partnership parcel zoned apartment,| for the
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preliminary plan°

'in Novembervof,'7l.

purpose of placing their quads, which was atgthat time a

unique'thing being done in California. We prepared preliminary
- plans and studies and Submitted to Prince William County. At

the same time a use permit as required in Prince'WilJiam was

filed for by McKeon ‘and we: then proceeded to go forth

county agents to develope this preliminary plan.

Do you want to run through the development of the

Q I was going to ask you if'you want tp.continue in a

narrative form?
A Certainly. I R

Upon subm1551on of the prellmlnary plan -—

Q (Interp051ng) Could we ask you specifically'when
that plan was submitted? There seems to be some confusion,
A Let's see if we can find the exact date. Here is one

reference to the file as being given to Prince Williar

Q Whenbyou say the file, did:thét include the
site plan? |

A That's correct.

Q Is there a transmittal letter?

A I will have to really search.

(Whereupon, a discussion took place off the
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"William County and get an official submission date £r

the preliminary plan was submitted.

THE WITNESS: I don't have any of the trans

hefe_but I'll tell you what we can do, I'll_céll Prin

from their records?
(Whereupon,_a discussion téqk place off the

" BY MRS. FRIED: (Resuming) |

Q In any event, if you will, in nafrative for

the procedure which was followed?

A In Prince William County and let's be a lit

explicit about this, in order to sell condominiums,‘they passed
an ordinance requiring that a.épecial'use pérmit bevgranted
prior to the sale of units in condominiums. Tﬁe#efore; there
was a necessity to file for this use permit and I'11 |verify

these dates later when the use permit was filed and then when

We started to receive back certain comments

generally practiced in Prince William County. The preliminary

plan is transmitted to all offices within the county.

‘are returned to a clearing house at Public Works where the .

final report would be written on the preliminary plan
comments received back from Zoning, Soil -

Q Excuse me, do you have copies?

A Yes, I do have copies of the written comments and I
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certéinly can furnish-thosé; We also received'é tele
fme the Virginia Department of Highways. |
Q  When did you receive that?
A j The first meeting that was set ﬁé‘was febru
did pull é;lxthose datés_dut_of,my diary.
Q And Qho was preéeht'at that meetingé f
MR. GARNIER: That's 19722 ‘
THE WITNESS: 1972,
BY MRS. FRIED: (Resuming)
- Q And where was the meeting held and who was
A The first meeting that was held onither3rd
in the Public Works Department with Mr. Williéﬁson an
Mr, Yates béing the Director of Public Works at that
Now, in the.fifst meeting they expressed to
master plan was being revised for the area gqvefning
Cerrstone and Country Scene, which is a Beriége-Bern
portion of.this tract and that a new arteriai roadway
being.considered for this tract and running parailel
Route 234 passing through this entire tract. . We had
as to the fact that we had already allotted fot a roa
pass through the Coverstone tract being called at tha
Lomond Drivé. This appears in thevSectioh Two plan.

Q - When you say Section Two plan, to what are
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‘referring, the McKeon site plan?

~this parallel road situation.

" not encompass part of the land?

A No, Section Two is Coverstone. We had provi

forty-four foot roadway section through Sectibn Two to
Q Excuse me, may I interrupt you. Section Two|

A No.

Q That was distinctly separate?
A  Distinctly separate.. Section Three encompas

paft of the land of the Coverstone tract. :
. The argument, I guess you would ¢a;l it, fhe

was centered on the traffic anticipated through this r
which would dictate that something greater than the fo
foot section would be requiréd through this tract.
| Fqllowing this meeting, a joint meeting on E

was set up between the Virginia Department §f Highways

William County Public Works Department, and the Plannil

of Prince William County to discuss in genéral the ent
area.
Q . You were presenf at this?
A Yes, I was present at this meeting.
Q Do you recall the other indiViduais who were
A Let's see how many people I've go; down. Le
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digress just a second.

Phone (Area 202) 544-6000

up with three different answers.,

_ Planning.

Mr. Harrison and Mr. Camper were there representing th

10

At. this time the county had established

wheat they called their Tuesday mornlng meetlngs in which the

Planning Department, Public Works Department'and the Highway

Department would be represented so that the builder Or engineer

could get together with all three parties concerned ih the

- planning of highways and arrive at a joint<solution rather than

having to battle all three separately and distinctly and come

presented his revision to the master plan.

At this meetlng Henry Biber
-Igdon't remember if

 he was Planning Director or Acting Planning Director at that

time but he was representing the Planning Department and the:

Highway Department and Public Works supported his posi

234, passing through this tract.

Leaving the meeting and realizing we weren't

any headway whatsoever --
Q . When you say, "we", who else was present?
A ‘Mr.. Upenicks was present from our‘office wit
at this tlme. Mr. Biber was there as I recall and rep

Mr. Williamson represented Public Works and

Department of Highways and as I say, reali21ng that we

maklng any headway with having the roadway removed I
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tion that

: the new arterlal roadway would be required parallel to Route

making

h me

resented

e Virginig
weren't

recommendd

d




Phone (Area 202) 544-6000

WARD & PAUL.

410 First Street, S.E,, Washington, D.C. 20003

off1c1als on February 29,

‘meeting.

Mr. Kohlhaas was. present?

‘Mr. Kohlhaas was there. I don't believe anyone else i

to Mr. Rose of McKeon that McKeon be represented at g

11l

meeting,

again a joint meetlng with the nghway Department a1d Prince

Q Was there then a subsequent meeting’

v Wllllan County to see if - any other solutlon could be| arrived at.

A On the 25th Mr. Rose met w1th me in- my office in

lSprlngfleld to discuss what could be done, what - attempts would

be nade to try and remove the roadway from the progect. We

then had a subsequent meeting with the county and state

Q.  Who was present at that meeting?

A Mr.-Rose, myself, Mr. Camper, Mr. Harrison,

Mr. Williamson, and I believe Mr. Payne then joined uls at that

MR. GARNIER: Would that be the one where

THE WITNESS: Yes, Mr. Kohlhaas was:aiso pre

BY MRS. FRIED: (Resuming)
Q. And no one else was present?
A I'm trying to renember how many people were

meeting. I don t have an attendance list but yes, I

my firm was there other than myself. Of course, Mr. R

there. I think we mentioned his name. We went throug

sent.

at that

believe
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~ be acceptable.

- explored several of these avenues, none of which were

acceptable.

constructing the roadway?

12

gauntlet, shall we say -- offers in which we attempted to give

the right-of-way and not construction, allowing it to remain

there until the State Highway Departmentvat some future date

required the road or give the right-of-way'and fifty| percent

of the estimated cost of the road. We tried to move| the roadway

further outside of the property and none of fhese appeared to

Q . But you did offer to dedicate?

A ‘We had offered to do many things.; For one|reason,

~wWe were attempting to see how we could decrease the expense

of what we were doing. We were exploring avenues to|see how

~we could. arrive at the least expense to the project.| We just

Q - Did you at that time compute the ekpense of

A Yes, as I recall, at that meeting:we merely sat down
and not having any design at that time, éf cburse, it's very
difficult to estimate what the expénse of'the roadway, would be.
However, as a rule of thumb YOu could stéfe,that $80 fo $100
a foot at thét time would be sufficient to do the conlstruction
and this does not include the cost of the’;and but just the

cost' of construction and I believe it's'appxoximately 500 feet
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Section Two of Coverstone.

WARD & PAUL

or a little more than 500 feet. So what we were speaking about

at that time then would be approximately $50,000 plus as the
estimated cost of the roadway.
Q You had shown us originally, and maybe we could look

at this, the original site plan?

Could you point out the forty—fbur foot roadway?

A No, I'm sorry, the forty-four roadway is in

Q So there was no roadway?

A There was no roadway whatsoever to be dedicated to

the county other than Coverstone ‘and the connector going through

to serve the remainder of the Coverstone property.

As 1 say, following. that meeting we drew the conclusign
that there was reélly'no alternativeAwe-could offer them and it
then became McKeon's ° position as to how to proceed. They

‘subsequently withdrew the preliminary and the use permit on the

prOpefty.

Q Before they got to the point»df withdrawing,

they direét you to draw up any new site plans showing
road?
- A Yes, they did.
. Q I mean Mr. Rose?
A Yes, we did make a_Sketch study of the site
-283-
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‘the roadway.

its files if it was not submitted?

letter withdrawing everything,

- Q When was this submitted?

‘A It was not submitted.

14

Q Can you explain then why the counﬁy'has‘a copy in

A If they have a copy in their files, it was courtesy

at a meeting where it was left with then, but it was |not

officially submittéd'to my knowledge.

CQ . Did Mr. Rose tell you to go slow on the site plan

then?

A Mr. Rose, after we made the analysis of the

road and

he saw the layout, Mr. Rose subsequently sent us copiles of the

Q That was, I believe, some time in April?

A Yes.
'Q - Between the February meeting --
A Between the meeting which was February 29 and

April, which was one month the only thing we performed was

the new layout showing the roadway and the;felocation
buildings.
Q  And then Mr. Rose instructed YOu?

A Yes.

'Q  Did he tell you to stop any further engineer
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on the use permit. The only thing we were actually p

A Yes, he did.

15

Q ° When did he first tell you to siow dowh or |stop any
further work?
A The slow down, and. understand, of course, we did not

ﬁ ‘ ) . ) .
proceed on any site plan for him until he would have

were the studies physically trying to posiﬁion units
what the configuration of the property would be and ¢

work order, you might say, after the meeting of the 2

his hea:ing
erfOrying
and see

he only

9th was the

one to restudy the property to see what the unit configuration

would be with the new road. - : _i”

Q  When was the hearing scheduled on the speci
permit?'

A I think I have ‘the date we attéﬁded the hes
I'm not real certainvthat that was the'fifst péftiof
schedule. |

| - (Whereupon, a short recess wasiﬁéken.)
- THE WITNESS: March 15 was actuélly the Pla
Commissioﬁ hearing. |
BY MRS. FRIED: (Resuming)

AQ This was the special day scheduled for this

use permit?

A Yes. They, of course, went to the Planning
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vThat was on March 15.

|| referred that to the Board.

but the Planning Commission doesn't’h§ve'tquake a recommendation
to the Board, howevef; the&vao have an informal hearing with
vfhe Planning.Commission to make whatévgr rééommendations they
 wou1d waﬁt to;makgf Both'spécial use permifs were'airéd

before the Planning Commission, both Woodbridge and Manassas.

Q  And were they granted?

A As I say, there is no officiallaétion.' They simply

Qf. sThere'was a recommendation madé?:.

A " In a sense the recommendatién Qés t0"appr6v

Q - vAnd in the normal course of events would th
have approved that special use permit?

A  The Béard's makeup being as it was, I don't
thétvthe recommendation of the Planniﬂgi¢ommission‘wo

been of_any consequence. The first appéarance before
Board, and understand there were four cohdéminiums, t
one béiﬁg heard on special use permits tbgéther.- The
consiStéd of McKeon's'two, Woodbridge»énd'Manassas, b,
Devalopﬁent Corporation and Elysian Wdﬁds. All four
were being heard together and they suQséqUently made
thfough the four,-together.

Now, the first hearing was scheduled at the

-286-
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‘these other hearings had nothing whatever to do .with

have been deferred until a school site . was reSolved.i

was. the day scheduled before the Board for Manassas Q

_the 29th, have any further meetings with anyone from

17
on May 18,
Q For approval of the Manassas Quads?
A That's correct. At this time, of course, we were

only talking about the Manassas Quads and sﬁbSequent hearings

were before the Board. I'm sbrry, we said Manaséas Quads on

the 18th, but Manassas Quads were withdrawn prior to

Q But the hearing was scheduled for it?_

that time.

A The hearing was scheduled for the 18th so we knew

this. They

were merely concerned with Woodbridge Quads thch happened to

then to their being withdrawn.

Q - Did you, subsequent to this meeting_you men

Public Works or VDH?

A - Concerning McKeon, no,

Q Did you have any further telephone cénversa
concerning McKeon?

A . No, not specifically that I recall.

Q 'I realize you have many conversatioﬁs.

A | None that I recall until such time, és I sa

decision was reached to drop the project and I then I
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~divided roadway.

.nothing but the completed project.

 concerning the site plan, did Prince William County a

them immediately when Sam told me that he was writing
letter.
Q You mentioned at the time, and I appreciate

an estimate of the cost at around $50,000} Was this [based on

paving the whole 110 feet of right-of-way?

A Yes

’

is two divided lanes with a median strip and the two divided

‘lanes are both two lanes, so you're speaking of a four lane

Q But was the county not requiring that you only

construct or pave fifty percent of this right-of;way?
.A . No, they were standing fast. This may have
of the dffers we made to them but it was our knowledg

would accept nothing ~- the Highway Department would

Q  In any of your conversations with anyone fr
county, from Planning or Public Works or anyone from
Deﬁartment of Highways, either in meetings or on the
did anyone ever use ﬁhe word “condgmnation" or "emine

A Not to my knowledge.

Q . To your knowledge during this period of dis

highway plan that Mr. Biber was proposing?
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|| issues framed by the pleadings which is really}a~ma£t

- client or mine. Therefore, the custom in thé county

A 4Qui£e a bit subéequent-td thié pign; y

Qv Subséquent? | |

A Yes.

Q ,gBut'at this time?

A ~ No, not at this time,
Q In your exéerience,,twenty-three'yéérs of €
in;Virginia with site plans, is this an'ﬁnuégal occur
for a county, for any county, to require cer#éin road

5 - MR. GARﬁIER: Before you answer théf, Mr. H

let me note my objection to the question aéibéing out

contractural'undertaking, ‘whether or not it is custo

not customary in the way it effects either the rights

but of course, go ahead and answer.
MRS. FRIED: We'll note your objéctidn.
THE WITNESS: Unfortunately it is customary

county reQuire_and unfortunately it is repetitive tha

always catch you halfway planned and sometimes halfwa

before they make this requirement and it is, in reali

the burden upon you, if you want to proceed,'to‘just

with their wishes.

BY MRS. FRIED: (Resuming)

-289-
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Q When you design a site plan, do'yeu take into

consideration only the internal traffic geherated by

developmentﬁthat is to take place on your site plan?

20

"the

A When we design a site plan and we're talking now

about'generalities, everything must be'takeneinto consideration

and usually we base this upon the master plan for the area and

this master plan did not show this road theh at that

time.

Q If there had been a master plan adopted for the

area, when you designed that site plan, would you have shown a

110 foot right-of-way?

A . Yes, we would have been required'tero s0.

Q' Would you then have expected to construct the 110

foot right-of-way?

a In this case and, of course, this is one of

we've always tried to get the counties to do prior, 1

have a master plan that the-ehgineer's and developeré
with. Yes, they everyohe is aware before entering a
of ground what is to be expected of them.

Q Have you ever been involved in a situation

where the master plan was evolving as you were prepar

planz -
A This, unfoftunately, in our grbwihg commun i

-290-
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is more of the case than is expected. .

21

Q  In your memory can you think of other site plan

subﬁissions that you've made within Prince William or
County where you would, in effect, run into this same

A th.yeéf — e |
Q5T>.And with the same result? Ip;ofher words,

of the site plan?

A We've run into this in many cases with the

Fairfax

situation?

same

result that, in fact, the road may be too much of a burden for

the development, as such, to take.
Q | But if this.ﬁasfer-plan had ﬁfé&iouslyfbeén

and you had come into the same situation, you would s
the Same_development?
MR. GARNIER: BeforenyUﬂanswer’that, let me

objeétion to the entire line of questioning. The "if

adop ted

till have

note my

s" and

"what could bave happened" that you até,asking are completely

immaterial here today since; in fact, ﬁhere was no ma
adopted and the witness has testified it was not even
submitted until some time after thg application for ¢t
plan,.ér the use permit rather, was filed in November
the:prelimina:y site plan in Decembef.';

MRS. FRIED: We're discussiﬁg.what the norn

of events was and if the master plan had been adopted

-291-
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would have been no qﬁestion that they would haVe had

MR. GARNIER: I know what you're diSCussing

saying what the normal thing is in Prince Wiiliam'Cou

nty is not

the issue in this particular case and I'm noting my objection.

- MRS. FRIED: I would say in the context of

the

codtragt, what is normal in the community has a great|deal of
bearing on the meaning of the words. B
BY MRS. FRIED: (Resuming)

Q. Mr, Hellwig, on the original site pian how many units
were shown as submitted?

A 208, ° |

Q On the revised site plan that you drew up would:you
Show us that?

A I did not bring the revised site plan.

Q Do you recall from memory how many ﬁnits'were shown
on that site plan?

A There were no lost units to my re¢oilection.

Q Was there nbt, in fact, an increase? Were there not,
in fact, 212 units?

A This is eﬁtirely péssible.

‘.Q - So that putting in the road did not result in any

loss of units?

MR. GARNIER:

=292~

Let me note my objection to that questioj
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~refresh my memory there‘is 212 ‘units, -the prbblem,was

' to offset the cost.

part to.offer a new. proposal as we would élways do bu

because you're asking him to spéculate as §ompared to
he might. He would have had 208 had thé.rbéd not bee
in and éreater uéagé had the road not begﬁ,put in,-so
question is mute and immaterial.

BY RMS. FRIED: (Resuming)
Q What is the ﬁaximum denisty yoﬁ;ébuld have
§n this project?

A  Maximum density at that time was ten units

23

what
n put

that

gotten

to the

acre and we had twenty-one acres, so we_cbuid have had 210

units. . The problem that occurred as I recall now tha

going again to see if we could gain two . units more .th

allowed allowed under denisty in return for the road

Q  Was this proposal made at any of these meet

Al# No.

Q .. You never got to that point?

A -Never got to that point. This-was somethin
after the méetings when we made the new layout with t

foot right-of-way and an attemptvwas made_as I say, ©

of this nature was ever submitted or approved.

Q. In your experience with the county, was it

~293-
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-ments?_‘

been granted, I don't really know.

meeting that we would had with the county would have

24

occurrence to sort of trade off denisty for site plan require-

A I don't know that this could have been accomplished

at this time because we wefe physically in violation
even gone to the Board with it but whether or not it

Q But you were entitled to 210 units?

A Yes. It didn't physically, of ¢6urse, fit

February 3. They probably got in touch=With us some

of the

ordinance. In other words; we may have taken that plan and

would have

the quad

arrangement in which you had to build in fours. Four does

‘not_go into 210 and work out to an evén number'of*bﬁildingss

Q  So.-the first time afound with Zdé?units,lthat was - -
ihe'ﬁaximum you thbught»you could get?

A | 'Thatfs correct. |

Q@ . In any event, Ashton Avenue on thg site plan did not
result in.any loss of units?

A No, it would not result in a‘los$ of units.

Q then did you first become awaré §f the desilre on
“the parf of the county for the two parallel roads to Route 2347

A ° Oh, I would say, referring back to that original

been about

time the

latter part of January and said there would be a necessity for

-294~
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| Berlage—Bernstein, Crestwood Construction”Cbrporation

Wolman Company, Bresler and Riner and theée’are almos

- these jobs in which Ashton Avenue would go?:

a parallel road.

=295~

25

Q January of '72?

A Yes.,

Q A phone call of some kind?

A ‘ersi.  . N

Q In 6ther'words, soon after the.éubmissidn of the
site plan?‘ |

A Yes. .

Q ~ Have you represented other deveiopérs in Prince
William County?

;' A Yes;

Q Could you name a few in the yeafs 1ét's-say about -
fhis period of £ime, '69 or '70 to the presgnt?.

A Well, within this immediate areé Qe represented.

, Jerry

' immediate1y adjoining projects which I think would be| sort of
in -a sihilar condition.
Q  These were builders that were building on this
234 corridor?
| A That's cofrect.
Q Are these jobs then fronting oA:A;hton Avenue or are
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- AvVenue, or all four have inherited it.

for Jerry Wolman, and is Jerry Wolman also Crestview:

110 foot standard.

|| roadway to the 110 foot right-fo-way.

26

A All three of those developers héve inherited Ashton

0 If you can recall, when did you do the engineering

A No, Jerry Wolman is a separate company. Crestwood

is also a separate company.
Q vApproximately when did you do the site plan

Jerry Wolman?

for

A I would think it was subsequent to this prioject.

Q  Did you relocate the entrance on that job or any

other jobs to line up with Ashton Avenue?

A We widened it in all instances, the roadways to this

Q  In all of these jobs?

A~ In all of these jobs they have all widened the

Q  And did they const?uct the roadﬁay?

Av' ‘They are presently under consfrﬁction; both
and Jerry Wolman Company are under.construction on Asl
Avenue.

>Q"v- Are they themselves doing thg_qonstruction?

A That's correct.

Q So on all four of theée jobs,ifhe ones that

-296-
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McKeon of the requirement that was communicated to yo

I don't recall if it was before or after the meeting

" February 25 meeting -- I'm sorry, February 22 meeting

been constructed will be constructed by the developer
A Entirely by the developer.

Q When did you first advise Mr. Roséfor anyon

January of '72?

A I would say that early February meeting, Fe

would have been relatively early in February.
Q . Did he, and he being Sam Rose, tell you in
6f 1972 that he wés pleased with the way the project
| A  TLate March? 1 don;t,knOW'aé'he;wéé pleaséd

project in March, no.. His conversations with me pri

caunty and the Highway Department was that_edonomical
didn't see where he could suppoft that at allfin buil
Ashton Avenue. |
Q .For the. estimated price of $50,QOO?
A  Yes, or whatever it might amountvfb..
Q  Did you have any conversations with Mr. Ros
coﬁcerning the seQer abailability for thié‘project?
A  .I'm certain we had conversations concerning
sewer which is always critical.

Q Was that the nature of your cohversations,

-297-
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A I've always advised the client of the poor |sewer

situation in the area, where the county was not responding

-Phone (Area 202) 544-6000

répidly enough to the’development.
Q I kﬁow it's hard to pinpoint time but may I| ask you,
I as 'you view your function or your dﬁéy as an engineer, this
woéld include advising the client of the criticalhess of the
sevwer situation?
A That's correct,
Q -~ S0 when do you think you first ﬁight have had

discussions with Mr. Rose concerning the critical problems of

the sewer?

A I would say from the initial onset.

J
]
<
e
L
]
-4
<
3

Q - When might that have beén?
A Not recalling, and I don't have é-'72 book hére, but

I would think that would have been in the ;atter part of '71
when we initially came into the project.
'Q So these would have been on-going édnversati
A That's correct.
'Q  With Mr. Rose?

A  Jes,

ashington, D.C. 20003

'Q . Did you feel that Mr. Rose understdod what you were
telling him?

A Oh, I would think so. One of the recommendat
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course we always make is to try and estéblisﬁ ény rig
may have in the sewér in submifting the prelimiﬂary a
‘something into the county in an official-formiahd I'm
he responded-to that. |

Q You, yOurseif,‘did not make any ofbfhese'su

to the county?

29

ht you
nd getting

certain

bmissions

A As best I recail, we did transmit the preliminary.

plan. We did not, of course, enter into the use permit to

that extent.
Q . But did you advise him to try and determine
sewer situation was?

LA Oh, vyes.

Q And that was early on in your discﬁééions?
A Yes; I .“
Q Do you know of your own knowledge'ény steps
vhave taken?
A No, I really don't.
'f MR$' FRIED: I have no more questioné.
 (Whereupon, a discussion.took place off the
. BY MRS. FRIED: (Resuming) |
Q Did you have any conversations with Mr. Garr

concerning this case; not the site plan but the actual

the law suit?

what the .

he might

record.)

\ier

suit,




Phone (Area 202) 544-6000

WARD & PAUL

410 First Street, S.E., Washington, D.C. 20003

‘me of what was happening.

- the work on the other site plans which encompaés Sect

plan was originally submitted on July 16, 19712

- and the tiansmittals are kept separate from the corre

A Yes, we did; indirectly, I guess, méinly to

Q Have you had any conversations wiﬁh]him rec
A No. |
:VIQ Have you had any cénvefsatioﬁs since last T
| A No.

MRS. FRIED: I héve no more questith at th
Mr. Hellwig, except I would like to go thréggﬁ>your f
MR. GARNiER: Why don't you go thfoucjh them
and ask whatever questions you might want. .
'; - (Whereupon, a discussionﬂtodkaplace:dff;the
 BY MRS. FRIED: (Resuming) .

Q Could I ask you a few more questions.” Sinc
that part of this property, can you confirm*that that

. A

I didn't bring that site plan with mé.
Q If it is in the file?
A  As I say, unfortunately our files are broke

and technical reports are kept separately from the co

] Q In your experience in Prince William County

| v )
would be an average time for a site plan to be proces

-300-
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vdrégging their feet or holding back in anvaay?”

31
final site plan approval?
A I'd almost say nine months to a year is average.
- @  And this particular site plan for Manassas |Quads,

was the time spent then with the processing,_the usugl amount_'

of time?

A Yes, I would say soO.

Q Did ybu feel that the people in thé cdunty were -

A ¥No more than normal. Normal speed‘is_very slow,

requesting-an'additional $20~forrthezadditional.unifs

you do with it?

Q When you received this letter dated[March 22

’

, ‘what did |

. A . Probably referred that immediately'tvar. Rose.

Q Do you know whether that fee was paid?

A I do not. This letter refers to the fact that

submitting it myself.

Q Is it possible Mr.‘Rose submi tted itz'
A It's entirely possible. |

Q But»you don't remember submitting it?'
A No.’

Q ‘Did you give Mr. Rose copi€s of it?

A Yes, we did.

-301-
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,speC1f1ed in Prince William County.

Q Do you remember when you gave himveopies?

A I would say that after that meeting of the

32

22nd we

probably took a week or two to deliver that, so probably around

March 1, somewhere in that vicinity.

Q Is it your procedure to submit erosion control plans

and siltation plans prior to final site plan submission?

A 'Not at that time. Let me'clarify that.

At| the time

of the original subn1351on of most of these prellmlnaly site

plans the siltation and erosion control ordinance. was not

the plans being offered to:the county, the‘siltation’

‘erosion became an item that was suppoésed "to have "been

with the preliminary. At that time it was not.

Q There is this letter dated January 13. Is
when it went into effect?
A . Somewhere in that general area.

practice to submit the preliminary for comments prior

Therefore, subsequent to

‘and -

submi tted

that about

It was general

to

working on any site plan. Now the site plan in most ihstances

would have shown the soil erosion control. -
Q  The final?
‘A Yes, the final.

Q Upon receipt of this letter from the county

dated

January 13, did you prepare or begin to ptepare an erosion

i

~302-
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final?

. conhtrol.,

the final. site plan?

makée absolutely certain that the pro;ect was g01ng to

that would have been submitted to the county but were

control plan?
A I don't believe we did.
Q Do you know why?

A No.

33

Q ‘But at this time it would_have>been necessary? Does

this mean prior to final approval of the preliminary br the

A Final approval of the final. The preliminary could

have gone to the Board without the siltation and erosion

Q Were you working at the time of this submission of

A No.

Q . Why weren't you?

- the prelimihary, on the plans and prOfile, the grading, on -

- the other submissions that would normally have to accompany

A . We were still awaiting the use permit hearing to

allowed in Prlnce William County. Now, when you say ¢

perform any work that would be submitted on the final

be

1id we

site

plan, we did a grading analysis. These were not the drawings

to tell us what the scope of the work was and that it

-303-
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record of sending him a copy?.

be executed.
'
further until the use permit was granted?
A That's correct.
Q  And that hearing was in May? -

A In May.

34

Q But you were instructed by Mr. Roseinot to do anything

Q Now, there are three letters here coﬁcerning the

samitary sewer plans, the first of which is dated December 21,

1971, . Were the contents of this letter communicated to

Mr. Rose?
A I would assume it had been:transmitted to Mr. Rose..t:|.
Q Do you think you sent him.a COPY?"DOfyqu“have“any

A Frankly, I don't know and understand, let's

get

clarified, this comment is with respect to Section Three as

submitted by Coverstone because Section Three did have a site

plan submitted prior to McKeon working on the prbperty._ This

Section Three referred to here is not McKeon Section Three

butfrather Coverstone Section Three.
! .‘ ) I3 -

1 Q. . But would-theainformapion contained in this
affect McKeon?

A Certainly.

Q So in the normal course of how you view your

-304~
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. A .Certainly.
Q Do you remember discussing it with Mr. Rose
vffom McKeon?

A Yes, there were many discussions concerning

on the property and unfortunately, I could make no real

35

or anyone

the_sewer

recommendation other than make eérly submission so that you can

‘reserve taps. The situation in the Greater Manassas $anitary

District is very confused to say the least and aithough I may

have opinions as to what sewer is available and what sewer is

is taken by the Board and the Sanitary District. .

Q On the basis of that letter from the county)

that a decisian.made by the firm or by whom?

A ' No. i.participated in that décisioh; the re
being we did notvwantvany official turn down by.the W3
Control Board, As I say, to add to the confused.bictu

the Greater Manassas Sanitary District, aithough this

reférs to 3ections Two and Three which we theh did not

not_availablé, this does not necessarily bear.out.what action

did you

-make the decision in the letter signed by Mr. Upenicks or was

ason
iter

re in
letter

receive

any official denial from the State Water Control Board. Well,

Section Two is in the process of being occupied and constructed

and to this date I do not know that the State Water Cgntrol

-305~
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Board has ever approved that. However, the Greater Manassas

|
Sanitary District has sold the taps and gone ahead. I do not

Phone (Area 202) 544-6000

want to enter in between the county and the State Water Control

| Board.
Q Section Two, as you stated, is buiiﬁ?
A That's correct.
1 Q Did you resubmit sanitary sewer plansvfor Section
| :
Two§

A . Not to the State Water Control Board. .

Q@ Did yourresubmit them to Prince William County? -
R A. Prince William County apprerd the original plans;
5 _
5 Q As you had originally submitted them?
g , A That's correct. |
| Q What about Section Three?
A Section Three subsequently has beén approved by the

courts, is my understanding.

Q Was that the original proposal for Section Three?
A  No. Section Three was revised.

B} ;o Q Did you revise it?

O‘ .

§ A That's correct and it reflects Ashton Avenue

g construction.

" Q But the revision, except for the Ashton Avenue

[ .

2 - construction was the sewer plan?

- y :

<

-306-
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A The sanitary sewer pians and the number of |units and
evgrything remained pretty constant, |
Q  As you originally submitted it
A As we originally-subﬁitted it. |
Q On the'basis of the letter dated December'ZI, was it
'your understanding, on the Manassas Quads, that you would have
'to,resubmit a new sewer plan to the State Waier Contriol Bdard?»
A ‘As I say, not wishing to place myself between the
jState Wate; Control Board and Prihce Williah County~at ény time,
.the simplest thing is not receive a denial from the State Water
Control Board. The chances are that we would never hpve
:resubmitted to the State Water Control BOard?ﬁntiiiPrihCe
William County would certify there was sewer available. Prince
William County has made the decision within the Greatar Manassas
Sanitary District to proceed with all due réSpect to the fact
tha% they feel they control théir own capaci£y;
Q Would you then have submitted to Prince William
County the sanitéry sewer plan for the McKeon Coverstdne Quads?
:-A That's correct.
Q But at the time of this letter, December 27, you had
no way of knowing whether that would be approved by the copnty?-
A Not at this time, no.

Q Did you ever submit a plan to Prince William County

-307-
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_pro;ect by McKeon Construction Company 1nvolv1ng the

for the Manassas Quads?

A Other than preliminary plans, no.
; Q I mean a sewer plan?
A - No. Now understand there are Certéin schematic

sewers showxng on the prellmlnary plan but as far as

plans for the sewer are concerned no.

Q Did you tell Mr. Rose or advise Mr. Rose that such

a submission would be necessary?
: a Such a submission is always necéSSary with
COnstructibn drawings; ”

Q And he was aware?
A - He was aware of this situation.
'MRS. FRIED: I have no further queétions.
EXAMINATION BYvCOUNSEL FORvPLAINTIFF

BY MR. GARNIER:

Q Mr, Hell\lg, subsequent to the withdrawal f

was- going to be Manassas Quads, did you haveioccasion
any work’f§r Coverstone Land Limited Partnérship affe
same piece of properfy?
A Yes, we did.,
Q | What did you do?

I\ Revised their original Section Three submis

38
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been”the subject of conversation here?

A I believe Mr. Stein was included in that cd
Q What was the position of Coverstone Land Li
' Partnership in reference to submitting thatlland or d
that lénd? |
A  They acquiesced to the county's request.
Q Were there any meetings held wi;h the count
tolfhat at which you were present?
A No, not that I was present. vAli the meetin

is'approximately half of the land under contract to McKeon and

resubmitted to the county for approval, including Ashton AVenue.

. Q - S0 Section Three of Coverstone Land Limited Partner-

ship would have been part of the land which would haye been

Manassas. Quads which you had done all albﬁg?
A "That's correct.

Q - When you resubmitted this to the county on

behalf of

Coverstone, did you have to show the right;offway which has

A That's correct.

Q Did you have any discussionsuwithﬂany=prihcipa131

of the Coverstone Land Limited.Partnershipdanto&whether:nn

not this right-of-way would have to be submitted?
| A . Yes.

Q Who did you discuss this with?

-309-
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prior to the reactivation of Section Three'site plang

40

Q To your knowledge, between the time McKeon|withdrew

from the contract and the time the site plan was filed by you

on behalf of Coverstone Land Limited Partnership, were there

any discussions with the county for the purpose of trying not

to dedicate the right-of-way which was requestéd'and which

eventually became Ashton Avenue?
A Not that I remember,

Q ‘So to your Knowledge, at all times from the

date of

withdrawal of the contract by McKeon Construction Company to

the time you filed this site plan on behalf 6f Covérstone Land -

to dedicate the right-of-way, is that correct?

A I would Say that they were. They indicated

‘Limited Partnership, the principals in that venture were willing

that

it would be included in the plan. I don't know if they did it

willingly or not.

Q But at least you were not called upon to intervene

on their behalf and have meetings or take any other steps

to forego that?

'"'A . No

I think they were pretty much resolved that all

the meetings had been held to remove Ashton Avenue from the

plans.

Q Do you know what knowledge theyvhéd of theseg

=310~
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- right-of-way?

A Yes. I'm certain that it was explained fully to them

when they were ready to revise Section Three.
Q Would this have been explained by you?

A Yes.

Q - So that when they came to you to revise Sedtion Three,
you advised them of what you had done on behalf of McKeon

Construction Company to try to forestall.the'dedication of the

_A That's correct.

Q And apparently, at least to yourvkﬁowledge, you
convinced them there was no -hope to-tfy‘to fOrego&the possibility?
A Yes, that was my opinion’atvtha£ time, that| there -«

was no hope,
Q What was the alternative fo not furnishing fthe

right—of-way? What would have happened?

A Well, the procedure that would have had to have
been followed would have been one of havihg to take the site

plan to the Board for approval without Ashton Avenue included

and attempted to convince the Board that such a thing

necessary.

Q " And when you were advising both McKeon and Coverstone,

within your experience, did you advise them as to what

félt the possibilities of such an approval consisted d
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‘submi tted without showing the dedication or without showing

what might have happened, I think I might objecﬁ.

42

A Yeah, a slim chance.
Q And when you say slim, as compared to the othef.

pdssibilities, what did you feel fhe possibilities were‘for
approval? What dia you feel the factors weré against approval?
i A ﬁhat would be the féctors against;épp;oval?
Q Yes. | R
A - The fact that three depa;tments.Withiﬂ’the county were
recomménding otherwise. B
Q And tbis would be Public Works --
,: A Public Works, Highwayiand Planning'Depér£ment.

T Now, if it was not approved by the county board as

a right-of-way, then what would have happened? -~
MRS. FRiED; Excuse me; are you asking him jas an

ekpert witnesé? If you'revjust'asking him to cOhjecture as to

| - MR. GARNIER: I'm asking him on thé_basis of his

experience, in_the same manner as yéu asked him'én the basis

of his twenty-three years of experience in your questiions.
THE WITNESS: What would happen?
BY MR. GARNIER: (Resuming)

; Q Yes, what would happen?:

A The'only solution that I see would have beeh in
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this would have caused an interruption in the dedication of

-Ashton AVenue, would it not?

by the Highway Department required that it go through this

‘particular tract of land, is that correct?. -

~developed, is it not?

in dealing with Prince William County, assuming that jthese

~the land and.did not dedicate the right-of<way, what would have

the courts.

Q Assume that the owners of the land, and I'm referring
to McKeon and Coverstone, had decided not to develope the land

but just sit on it and, therefore, not dedicate the right-of-way

A That's correct.

[o] And to have a continuity of Ashton Avenue as planned

A That's correct. - ' _ , Lo

Q And Ashton Avenue is‘actuallyﬂinﬁthé*prQCess-of‘being'“

A Yes, at this time.

Q And based on your experience in this field |and
builders, either one of these parties we've discussed|, sat on

been the_required procedure in ordgr to get the land necessary
to create the continuity of Ashton Avenue?

A ‘What you'‘re saying is if they sat;in this area and
dién't dédicate, what would happen? Obviously someone would

have to step in and build Ashton Avenue through the Highway
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é Q And that would take a condemnation proceeding, would
& 1t not?

A Yes, it woﬁld.,
Q bid you explain this to Mr. Rose?
A Well, no, we didn't explore anything_past that point,
Q But frem your conversations with Mff Rose, |did yoﬁ
feel he was aware of this possibility if he did not dedicate

~ the right-of-way?

A We had no discussions past the point that if he didn't

want to dedlcate the right-of-~ way, “that “hé' would Havd to appéai

to the Board of the decision that ‘Ashton Avenue went thféugh

WARD & PAUL

the property. We did not go anywhere beyond'that discussion,

f Q You mean appeal to the Board or to the courjts?

A Appeal to the board initially. | :t: | ' \

1 Q@  Present it to the Board.fer approvei?

A Present it to the Board for aéprovai without Ashton

Avenue. Our discussion did not extend beyond‘that.

;_Q : Ande take it you advised him at’ that time that you
felt the chanceg would be slim of approval w1th the Board?

! A That's correct. |

Q To your knowledge had McKeon Construction Company been

engaged in any other activity in Prlnce Wllllam County prior to

thls°
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A Yes,

roQ What was the scope of that adtivity?

Phone (Area 202) 544-6000

A They purchased another pércel of ground known as
Woodmere Gardens tract on U: S. 1 and submitted a us¢ permit

and preliminary plans for quad construction in that place.

roQ In that project were there any difficulties such as

the ones we're discussing here with refé:ence to Ashton Avenue?
oA Not at that time.
Q  To your knowledge was this situation a relatively

new situation to be faced by McKeon in Prince William County?

197

A I'm certain it's the first'time‘they'véfmet‘this'in:l‘

Prince William County to my knowledge., - - .

WARD & PAUL

Q@  Did you have occasion to discuss with them|what you

| :

felt would be the possibilities of appealing a negative

decision from the Board with the courts based upon ygur

~experience?
| A | No,'I don't think we proceeded past the appeal to the

Board, |

Q Now, the first time that the problem of the right-of-

way was called to your attention was in January, is that

correct?
A Yes.
- Q And how did this come to your attention?
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8 - A A telphone call,

~N - .

< Q From whom?

s ' . A , ‘

3 A I would assume it was from Oscar Yates at [that time,

thevDireétor of Public Works, stating there seemed tb be a
problem and that we would have to have-aimeetingon that.

Q So would it be fair to say théﬁ’ﬁrior to that
McKeon Construction:Company'would not have_had any knowledge of
this particular.problem either?

a I'm certain they didn‘'t.

Q  So at the time the contract was signed in this

particular transaction, which ‘was in ‘the middle 6f 1971, the 7

ol
]
.z ) ' ) o
a question of the right-of-way was never discussed to your
=} ’ . .
14
3 knowledge?
A To my knowledge no. .
Q- - In fact, the question had not yet come intd being

as far as.you know?
A  As far as I know it had not.
Q  Now when Mr. Yates called you up, do you regcall the
nature of the conversation, whét he said to youz
A. The problem as it arose was the fact the county héd
been working on a revised master road network in the farea and
it affected this project and he felt some meeting woulld be

required to straighten it out.
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~ to take part of the land which had beeh bought by Mcl

Q He did not go beyond that at that time?
A No.

Q  Did you report to Mr. Rose or anybody else

47

P

A I don't know if I reported to him initially. I may

was happening.

havé evén gone to the first meeting td.fiﬁd out exactly what

Q But the net effect of that conversation and the

subsequent meeting was that the State»Highway Departx

Construction Company, isn't that correct?
A Yes.

- Q And in addition to taking part of the land

the roadway which had been called for?

A' That'slcorrect;

nent wanted

Keon

‘it wanted

’

'M¢Keonxcbnstruction Company to pay the cost of construction for

Q © The first meeting that you had with the cornty, I

believe.ybu said, was -~ I've got a date of February 25;_ Is
fhétvyou: first meeting?
A No. The first meeting was in early February;
February 3.
Q :I'm}looking at the wrong page.
You're not sure ‘that Mr. Rose attended at |that time?

A Mr. Rose did not attend at that time.
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S - : Q S0 you went there merely to get further information
g based upon the communication received from Mr. Yatesp
£ A Yes.
Q And what is your recollection of what took|place at

tﬂat meeting, sir?

A . To the beét of my khowledge?ﬁﬁgy had a copy of our
plfns so marked showing a new 110 foot fight-of-way and  the
prelihipéry sketches for the reQised maétef plan showing an

entirely newvroad network through that area. -

Q. The revised plan showing the liO'foot right-of-way

was submitted when, in March?

C A By us?

WARD & PAUL.

Q  Yes., I'm talking about the February 3 meeting.

) A The February 3 meéting was simply to show us the

i .
new plan.

-Q . The master plan?
;--A' - The master plan for the area and to reflect that upon
the'plans.

Q - At that time did you get in touch with McKeon and

s S '
tell them what was requested by the county?

.« Washington, D.C. 20003

A Yes, and as I told them then,- I would, of course, have
to f£ind out exactly where we stood so'far,as being able to

- resist it, what alternates could be offered and in subsequent
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é = meetings I found 6ut’the whole picture which was repprted to

g ‘Mr.'RoSe and set up the meeting with ﬁf, Rose.

g Q On Eebruary 252

A Yes. No, I'm sorry that was fébruary 29,
Februgry-zg_is the final meeting,with'éublic Work$, Virginia
bepartﬁent of Highways, Mr. Rose, Mr. Kbhlhaés.

Q "'But you had one on Febrﬁary Zé;ndid you noit?

A Yes, we did. o |

Q Was Mr. Rose present at that timé?

- A . . No, he was not. |

J ©  What was the purpose forithat3heeting?%

5 :

s ‘A The purpose in that meeting, because we were working

o] ’ . ’ :

S On_many projects through that corridor, was.for mainly myself
rand Upénicks, one of our chief designers, td find out Qhere and
to whatveﬁtent this whole plan affected Qs;'

Q .. I think you used the expression § whiie back that
YOu did not feel you were making any headway so, therefore, you

2 recommended another meeting to Mr. Rose?

§ A That's correct.

5 _

é Q - What did you mean by not makihg‘ény headway? What

4 were you trying to achieve? |

A Of course in the general picture we were trying to

- remove Ashton Avenue from the site.
-319~
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g - Q  Was this on instruction of Mr. Rose?

Q o

% A No. We were referring back to our initial|plan at
. _ o

5

&

W

that time in which we had provided a fofty-four foot|face to facq
ro?dway which techniéally will.car:y so:ﬁény vehicles per day
'ané whiéh Qg stili felt at that time was more than suffiéient
fp accomplish what they were trying fo dé;v In other word; wé
we;e:resisting the.increaSinQ of the rqédway.

!' Q = Now, the land which would have been involved in the

- roadway that was required, was_allocatedufb;what purpose
‘originally on the site plan you filed?

A The units were being built'on%itQ

|

Q  So to accomodate the county, the various. units would

WARD & PAUL

have to:be moved around to some extent?
A ‘That's correct.

., Q Prior to the meeting of February 25 which was the
! v -

. ' . .
first one Mr. Rose attended, is that correct?

A - Yes, sir.

'
Q " What was the position of McKeon Constructidn Company
‘QiFh refefence to the right-of-way as they.discussed it with
youz
‘A They were very much amazed andvdiéappointed.
Q_._ Were you instructed to try to find an accomodation to

get rid of this requirement?
|
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_trying'to ascertain what the road network would be.

:'meéting we arrived at the point that we were making

proceed, a new preliminary would have to be submitte

plan?

410 First Street, S.E., Washington, D.C. 20003

A  Oh, yesQ

Q During this period of time and before the meeting
which Mr. Rose aftended, were there any discussions petween
yourself and officials of either the Staté Highway Department

or the county with reference to whether or not any siite plan

would have to be submitted?

A No site plan wés submitted. They, of course;
eVentgally end up asking for a new prelimiﬁary.

Q You had already filed one préliﬁihary plan?

A That's correct. .

Q Were ﬁhere any discussions-withathese;officials;as:td
bwhatzﬁould happen to the-original prelimiﬁary planfif;you did?,

not agree to dedicate the right-of-way?

A~ No, we had not arrived at that point. We

Q . Did you subsequently arrive at that point?

A Yes, I think subsequently when Mr. Rose wa
no headway with the three branches and if anything w

Q So that the county and State Highway Depar

position that they would not consider the original p

51
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A That's correct.

IQ Did you raise any questionsfat-any of thes
as tolwhetherlcr not they felt they had“a right to s
plan as submitted? |

A'_ No.
Qv ﬁhat would be the normal seéﬁence of event
the preliminary plan was submitted, assuming there w

roadblocks of this nature?

M' A The normal sequence of events would have b

- the preliminary plan with its comments from all of t

departments would have gone'tdfthé~Boardﬂférfthéfrﬁc

Q.. -Was it suggested to you at: the meeting-of

|| that the plan would not be forwarded to the Board wi

suggestions or recommendations by the three division
- a No, they would certainly have forwarded th
wi'th their recommendations.

One of the things, and let's digress for j
moment:from the question -- one of the things that a

imto the developer's mind, I'm certain, any time thi
is the time lag of having their plan caught in a cha
thls nature is going to be extreme. For example, ha

forced to the Board, the Board in all prdbability WO

deferred this until they heard the new master plan.

C ‘ : -322-
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Q In fact, this was the recommendation of the State

HighWay Department eventually, was it not?
A  Eventually it was.

Q Now, in what'conteXt did the filihg of the

second

prelimihary plan get discussed if the first one could have been

finding out what happened to the property with the 1]

right-of—ways

-submitted?

A - In what context?

Q  Yes,

A -As I say, I don't know how the céuhty feceLVed
topies of the second-preliminafy plan becaﬁse we still have
on‘our.tracing a tape mark, :"Do NotPP;intupyhsrdeqdqﬁnMcKeopﬁ.
This Study,was performed foxr McKeon strictly 6nhthghbasis.bf

L0 foot

Q What I'm really asking, I think you told me that at

the February 25 meeting you realized you were not making any

headway and then you_wére-advised that a second preliminary

plan would have to be filed?
A - Yes.,

Q = Were there any discussions at that time as

tq what

would happen if the second plan was not filed or submitted?

A No.

Q Well, how did the second plan come up? Was this
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3 _ o
§ - discussion initiated by the county or did you talk about it?
~ . . .
% A No, the second plan came up through Mr. Rose.
: _ | , o
3 Q At the meeting?

A No, not at the meeting.

Q Was it discussed at the meeting, ‘the filing of the

second plan?
A  No, the filing of the second plan was never discussed
at the meeting.
- Q  Was the first plan discussed at the meeting?

A Yes, it was.
g Q °~ What was discussed about 1t?
=3 . .
2 _ _ .
p ‘A The fact that they would have to récomménd| against it,|
o » '
€ = _ _ : :
N meaning the Virginia Department of. Highways, Planning and Public

Works..
Q And were there any discussions at that time as to
what'effect this would have upon the approval or disapproval
of the‘plan itself?
A We did not discuss that at th¢ meeting, but afterwards
what would happen if we went to the Board:withouf thé recommendal-

tions.

Q - So that nobody from the Highway Department|or the

county said anything about this?

rst Street, S.E., Washington, D.C. 20003

- . A No, other than they would recommend against it if it
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. to accomodate this roadway, did you have an occasion| to make a

 study as to whether or not from an englneerlng point| of view

it would<have been under the original plan?

~detailed study was prepared but it became obviously more

55

did 'go to the Board in that form.
Q Was it at that meetlng that various avenues were

explored by Mcheon with reference to what could be done to

accomodate the county?
A That‘é correct.
Q Were there ever any firm éffers made by McKeon to do
 X, Y or Z or were they mereiy avenues:of exploration?
a I think they were avenues foéxpioration,
Q And the county refused to aceépt them or dven consider
them, I take it? | |
A That's correct.

Q- - Now, to revise the plan so as 'to relocate the units

this. would be more expens1ve to Mcheon Construction Company than

A Yes, At that time, as I said, I don't know that any

expensive for McKeon_Construction..
-Q Was this more expensive above the addition|of the cost
of.constructing the roadz
A The items that became involved were; No. 1| the

construction of the road: No. 2, the‘actual'loss of open space
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;thatﬂwaé availabiew in the_first‘planjithe rec area w
 1argé ih the ériginal plan.'bIt'obviogéiy had to take
blunt of the loss. o

Q. v By»réc;'you're falking abOut reéreation?

A Yes,

56

as quite

the

@  'Economically speaking, what effect would this have

had upon the plan as you designed it originally?
MRS. FRIED: Again, as you objected to his

I would object.

WARD & PAUL

_ an éCOnomically.feasible project for. the consumer?

MR. GARNIER: Of course, go aheéd.
 THE WITNESS: It would obviously incresset
foffthe‘units, the development cost of thévdnits&

BY MR. GARNIER: _(Resuming)

Q  Which would be passed on to the consumer?
-~ A 1 assume so.
Q - And not make them as marketable as they mig

- have been?
A Probably.
' Q’ _ When you first dealt with.McKéoh Constructi

‘were you advised that the concept of_thé_quads was to

A ‘That's COrrect.

Q Did you have any discussions with Mr. Rose

- =326~
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- with reference to the second plan that would have to

out and any economic aspects of it were developed by

/speaking it would be more expensivé for ‘McKeon »"you ¢

us to what extent? .

else about the economics involved in this?

A Not to any great degree. The economics of

“situation, the pért that we enter info, is in the development
.cost of the ground, not necessarily anything past that point.

Q Is it fair to say that your discussions with McKeon

were more centered about how it would be more physically laid

engineers themselves?
A That's correct.

-Q So then although it 'is yéﬁrfﬁﬁrniéﬁhﬁﬁaﬁ ec

A . No. Our study did not go .that far, other than, as I
say, what we were talking ébout originally,.it looked| at least
like another $50,000 for the additiqﬁaiiroadway. Past that
pdiﬁt; I don't know economiéally how it would affect McKeon.

 Q But yoﬁ did feel it would be more expensivepP

A Yes, definitely.

Q Thefe was another meetinguon Fébruary 29, is that
cérrect? :

- A Yes.
Q However, on February 25 Ivthink you had formed the

-327-
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opinion that you were not making any headway on behg
A (Interposing) The February 25 meeting was

with Mr.Rose in which I had laid o

|

give the Highway Department and the county at that F

meeting,
i

to Mr. Rose that another meeting should be held and he should

be:. represented?

[
' A . That's correct.

Q .. I take it you mean fepreéedtéd legally?”

!

this nature, yes. -Getting back a li£t1¢ further, the reason I
took Mr. Upvenicks with me to the February 22 meeting
I éould have a'witness. We find_this_ﬁé be a necessity,
.unfortunately in dealing now in these matters. When
witthr. Rose onvfebruary 25, 1 suggeéted that he have someone
frém the company with him at this méetihg.

Q Did you suggest legal counséi to him at that time?

A I don't know if I suggested legal counsel.

one of February 297

-328-
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happening and in which we tried to formulate some al

Q I think you stated earlier you at one time

~A.. . The suggestion, as_élwayé;'ié“tﬁaf*étﬂanythidg“bfh

L Q Do you recall what was discussed at that meeting, the

A Yes, this was the meeting in which we offer
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alternates and again which we tried to find out if

by with as little as possible.

.Q And the county's position’was hegative on
A .Thaf's corréct.
- Q Were you advised again at fhéﬁ time that
tions would be made against the‘origihél plan? -
,A That's correct. |
Q = What was Mr. Rose's reaction to this?
N Well,,éubsequent to the meetipg, of coursg

and throughout the meeting, Mr. Rose attempted to H

taken off of the plan whichf“of,coursé;;heTrealizeé

‘they would not do this and when we'1eft~thetmeetingvhe.and I..

discgssed having the second preliminary drawing drg
could find out for himself and for ?he,coméany'how
which we_did ahdvas i say, subsequent to that he ar
cqmpaﬁf“pr whoever helped him to make the decision
to withdraw.

Q Up to that point, based on your dealings

~and your observations, did you feel he Was'trying %

tb deVelope ﬁhis~land and go through with the termﬁ
contract?

‘A . As of the mee@ing on the 29th I'm certair
trying to find a way to develope the pfoperty.
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. remember?

Q  and at the“conclusion of that meeting He

faced with the fact that the county and state werje

 take ‘part of the land he had purchased under his contract, isn't

that correct?.

A No question.

MRS. FRIED: I object to the use of the word, "take",

unless you would care to -
MR. GARNIER: Appropriate,

BY MR. GARNIER: (Resuming)ffﬂ’

Q - And subsequently the successors to. McKeon Construction

Company in the developnent of ‘part of’ that land) ‘Had“té give':

v

the_land to the state, isn't that correct?'
A . That's correct,
MR. GARNIER: That's all I have,

MRS. FRIED: Just a few more quéstions.

FURTHER}EXAMINATION BY COUNSEL FOR 1
BY MRS. FRIED:
. @  When did Rose first consult with you, do

A . No, I really don't. I really don't recall when we
' did the original. I would have to look back at some of the

originals, or get the contract with McKeon which would give

us the date.
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contract.

" to us after the contract.

‘that people can afford and we can't do it ahy more

61

Q Was it before hebentered_into'the contract?

A To be frank, I don't know when he entered into the

MR. GARNIER: I think it was in July, 1971. It was

during the month of July, I think we can stipulate, The'deposit

was in July.

MRS. FRIED: Your pleadings say September.

MR. GARNiER: Theré's no dateron the contract.

(Whéreupon, a discussion took piace off
Bf MRS. FRIED: (Resuming)vi .
- 'Q" - The contract evidentally“ﬁésféiécuféd”So
Sepéeﬁber. Do you recall"aﬁy*diséusgions witH’Réé
that fime?
A I don't believe so. I think When he cam

us he had a contract on the property. I think he

.Qv In your-experience,;doesn't fhe builder

to ao as little as possible?
A Oh, yes. |
. MR. GARNIER:

I think we can stipulate t

THE WITNESS:

the record.)

me “time ‘in”

& pricr to

e in to see

was referred

always try

¢ that.

I don't think there's any question

about that. I concur with that. We?re trying to deliver a home

-331-
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very strongly about this. We're not prqviding hoy
becéuse we can't give it to people.
BY MRS. FRIED: (Resuming)

Q - But isn't your experience in getting sit

thfough_any county, Prince William County, Arlingt

‘that the county, by law, has to plan the entire ax

builder is trying to plan for a set area?

62

sing simply

e plans

on, Fairfax

’

‘ea and the

A That's correct.

Q And the interests don't always coiﬁcide‘

A That is correct.

Q Has it been your experience.thatliou.mighfggomehinw

with a roadway, let us say forty-four feet .and the county might

require sixty feet?

A Yes.,

Q Is that not the difference in opinion as to what is

required for an artery?

A It is a difference of opinion.

Q Is it not a reasonable difference of opinion?
A Yes, I would say it's reasonable.
Q Could you show us on the site plan the forty-four

- foot right-of-way?

-\ No, I could not, unfortunately, because

it occurs

in the middle of Section Two which is approximatelly in this
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- region (indicating) and we have Lomond Drive swind

down fo 234,

Q So this_sife plan énly shows roads that
internal traffic?

A No, Coverstone Drive‘which is forty-eigl
was intended to go out and service fhé'property fc

Q Suppose you had come in with Coverstone

~thirty feet?

A Well, you see this is one of the complaj

the county as I registered earlier. We attempted

- the road network on this‘tract-quite early-in:the
_which we had two roadways.going -through to:servics

- and one roadway parallel to 234 and attempt to es

traffic. This was at one time acceptable to the ¢

- we go into an area and a project, we attempt, and

-emphasize "attempt" because we don't meet with th:

success. We attempt to establish what roadways a:

be ‘required so that there are no surprises to our

"and attempt to establish a network that is normal

we would accept.

I will say that it doesn't work but we ¢

rattempt it.

Q If there had been no other development :

~333-
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beginning to develope siltation control ordihances.

64

Avenue or this was the only develdpment,_your original site

plan would have been perhaps --

A (Interposing) Oh, YGSQf' 

Q But there was other devélopment along Ashton Avenue

and do you not have to take into’ consideration a gertain

explosion in the area in which ydu‘were building?

A .Yes, I believe the real cause of the addltlon of

down so far as its ablllty to carry trafflc.

'Ashton Avenue was the immediate observatlon that 234'was breaking

Q . And this development was_an additional burden on

& To that degree, yes; all development ‘was|

burden on 234,

an additionall"

Q There was a letter that we: referred to before on

A Yes. This was during the era that all co

-334-

51ltatlon control dated January 13, this was a new requirement,
Qas it not? |

A Yes.

" Q S§ that at the time McKepnicame from California

”tﬁere was not a requirement on siltéfion?'

A Not in Prince William Coﬁnty.

Q This was something new?
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Q- So that at the time of the‘cpntract there was no

requirement of siltation control?’

A . In all probability, no.

Q . Were there any other new requirements for site plans
| that you can recall that came into effect around
A  Well, the one,requirement,-of course, that we were

- speaking about earlier was the condominium use pe

things being involved. These, I thiﬁk;'are the t

that happened during this'period of:timé; the cha
! for siltation control and the change in ordinance

| a condominium use permit.:

Q@  In your'tWenfy—three yearslbf.submittih

in Prince William County or in Virginia, could yo

the changes that have occurred?

MR. GARNIER: I would object. It's completely

irrelevant.

THE WITNESS: The changes tha"‘t have tak
of -course, been tremendous in relationship to wha
happening twenty years ago and what is happehing
j couldn't even begin to enumerate what‘ha§ happene

‘_plan ordinance since that time, It was relativel

almost nonexistent twenty years ago ahd today it

stringent and they are attempting to nowveven tel

=335~
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{i planning philosophy?

.up which are referred to now "as: ticky-tacky and th

:itself has reflected this. The counties are going

trees you can cut down on the site, so that's how
become.

BY MRS.FRIED: (Resuming).

66 .

severe it has

Q  This reflects, would you say, a more sophisticated

A To some degree a more sophisticated planning philosoph;

‘but I don't think the planning has been done sufficiently in
~advance. I think it is reflecting more the publi¢'s reflection

~of what we did twenty years ago, namely, the present ecology

movement and the fact that twenty years ago we went in and

denuded and stripped a piecé6f: grourid’ and’ threw ‘s

in responding to it. I don't believe they are thi
the eﬁtire processin their response sometimes, but
itfs'sometﬁing‘we’ll-have to give ahaltake on.
Q Referring‘specifically to:?rince William
law-are they not required to pass tﬁevsite plan.up
of Supervisors? | |
‘A Yes, the departments are required to a r

the Board of SuperQisors. |
Q And who ‘has the ultimate.say-so on the s

A The Board of Supervisors.

~-336-
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there was no road plan?

‘eminent domain or condemnation proceedings at that

‘or ‘less ‘all at one time or“in“piecéS'along any dev

of scattered building of a road?

Q And beyond that?

A Beyond that, whatever appeals you have 1

67

egally.

Q At that time was there_Q;'I think you stated earlier

A ‘There was a master plan but it did not 1z

road system that we're speaking of.

Q Could the Board of Supervisors have inst

A I do not know. That's aliegal question
practice law in private.

Q- In your experience Whenvdéyéldpméﬁtﬂféke
area, is there not often what I might call scatter

A Oh, yes.
Q . In your experience does no£ the county s
fOr developmént to take place?
A (Indicafing yes.)
Q Do you know of any occasion in Prince Wi
that they have actually condemned fofla road?
A Yes. |
S Q What was that?

A That occasion, of course, were the acces

-337-
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. The state and county participated with the county

bulld with the road, you were referring solely to

wthe road?
A That's correct.
Q. The loss of the open space wouldn't have

dollars and cents,

~as a trade?

costs of the right-of-way and the state providing,
'industrial access funds, the roadﬁay.

Q Was that a unique situation?

A I would say it was one_tbvencourage industrial
development. .

Q And that's the one?

A That's the one insténcevi:know or.
have taken place, I don't‘know. .Of course,
do barticipate in condemnations fereaﬁitary exten

‘things of this nature.

Q. When you say it would have ‘been more exg

is that correct?
A That would reflect the marketability of

and something I don't care to speak to.

Q But there was a possibility of getting extra units

A Let's put it this way, I will always exp
possibility and attempt to get a trade-off.

-338-
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-percent successful.

Q Have there been times in thé past when
. successful?
A Yes, I've been successful..

MR. GARNIER: Let me note a running obj

69

you have been

ection to this

entire line of quéstiohing'and I won't have to interrupt you.-

BY MRS. FRIED: (Resuming)

Q At any of your meetings betwéén the Hig

ét which the Highway Department, Pubiic Works and
present, was tﬁere any discussion or.afgument bet
Works and the Highway_asuto?therextengﬁdﬁfMéKeon‘

on this road?.

hway Department
Planning were
iween Public

scobligatiorm

A Not in the_meétings that I have knowledge of. They;

all seemed to be pretty well resolved’thét this was a

necessity.

Q . Did you deal with anyone elseiat McKeon other than

Sam Rose?

A Not in reality; not until he left the organization

which was not prior to this, of course.

Q When he discussed cost with you on this project,

did you feel he had under-estimated the costs in

this area?

MR. GARNIER: Let me object to that question as

being completely immaterial.
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this same king of‘unit?

70

THE WITNESS: I don't khow, as I say, what he was

planning to sell these units for ‘but we always represented to

him what he had in the Way of costs'as far as developing lots

was concerned,

BY MRS. FRIED;,'(Resuming)-

Q Did he state to you the. dlfference in coét between

what he was used to paying in Callfornia and the [costs here?

MR. GARNIER: Same object;on.

THE WITNESS: Yes, he did. - Of course, |he said

these units would have to sell at avh;gher cost.

“.© . BY MRS. FRIED: (Resuming)

- Q Were the costs in California considerably lower for

A Well, two things were different between

this plan

and California. Your California plans are a lot Qenser and
‘the restrictions are not so great as far as the buildings

are concerned and the number of units would have been greater

on this parcel of ground, so obv1ously, it would reflect

[

that the cost of development would be greater her

MRS. FRIED: I don't haveaany more questions,

FURTHER.EXAMINATIONtBY COUNSEL FOR
BY MR. GARNIER:

Q You asked Mr. Hellwig whether or not the

-340-
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‘not?

the battle and have lost the fight. _

71

divisions of the county have the right or the optiion not to

send the plan on up to the Board and you say as flar as you know

they do not have such an option. Is it not true,

however, that

if the Board is presented with a plan that for some reason does

not tickle it's fancy, it can just sit on it?

A Oh, yes.

Q And this has been known to happen frequently, has it

A Oh, yes.

Q In fact, it was done with the Irongate Subdivision,

was it not? ' S

A Delays. are one of the itéms that the developer must

- constantly consider.,. In a request from the county, he may win

Q And in the case of the Irongate Subdivision, a

.mandamus.was necessary to compel the Board to act)
A That's my understanding.

MR. GARNIER: That's all I have.

(Thereupon, at 11:45 a, M., the taking o

“depositon ceased.)

was it not?

£ the

Signature of the wi

-341-
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v . I

for the

, @ Notary Public in and

“that on the _ day of

N ‘
ih my presence.

In witness whereof, I have hereunto signed my name

‘and affixed my seal of office this

1973,

My Commission expires

}
l.
b

~come before me the above named person who signed his deposition

., do hereby certify

, 1973| there did

day of

Notary Public |
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COMMONWEALTH OF VIRGINIA )

CITY OF ALEXANDRIA )

73

CERTIFICATE OF NOTARY PUBLIC

o ss;:vnbi'

I, WILLIAM B. PETERS, a Certified Verbatim Reporter,

'Tthe,officgt before whom the foregoing deposition was taken, .

7§oihereby certify that the witness, Georgé W. Hellwig, whoséi

deposition appeafs-in the foregoing pages'was duly sworn by ne;

that the testimony of said witnesstwasttakén by me by stenomask
.and thereafter reduced to typewritten férm under my,supervision;v
‘thafgthe’deposition is a true‘reéord of_the testimony given by

said witness; that I am neither:counsélufo:r reléteﬂhto,;nory.;

employed by any of the parties to the action.in whi¢h this

deposition_was taken; anf further thatvi.am not a relative or

_émployeefof any attorney or counsel empldyed:by the| parties

hereto, nor financially interested, or otherwise, ih the

outcome of the action.

Notary Public in and for [the Common-
wealth of Virginia, at Large '

My Commission expires September 12, 1977,f
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VIRGINIA:

-McKEON CONSTRUCTION COMPANY,
~Plaintiff,
v. At Law

COVERSTONE LAND LIMITED
PARTNERSHIP, '

Defendant.

el sl sl i i Nl Nl N Sl St

STIPULATION

COME NOW the parties by counsel and jointly aq:

stipulate to the following:

l.

Dollar ($50,000.00) escrow deposit held by the escrq

Mitéhell Cutler, pursuant to a contract for the sal

21.25 acres of real estate in Prince William County
Defendants~Sellers to the Plaintiff-Purchaser.

2. THAT the sole issue between the parties co

paragraph 12 of the contract:

"12. Condemnation. In the event that at

of settlement all or any part of the property
" has previously been) acquired, or is about to
acquired, by authority of any governmental age
the exercise of its power of eminent domain or
private purchase in lieu thereof (or in the ev
at such time there is any threat or imminence
such acquisition by any such governmental agen
purchaser shall have the right, at its option,
terminate this contract and recover its deposi
under, or to purchase only so much of the prop
condemned or under threat of condemnation, in
event the purchase price and terms shall be ad
accordingly."
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‘THAT Plalntlff submltted a prellmlnary sit

3. =] plan
for 208 quadraplex units on the property on December 9,
1971. ‘ |
V »4} 'THAT‘Plaintiff eubmitted an. appliCation for‘a

‘spe01al use permit for the condomlnlum quadraplex unlts on

February 18, 1972
5. THAT representatlves from the County ‘staff

'State nghway Department made known to Plalntlff a 1

for a dedication on a partvof the property of a 110

vrightéof-&eyy for»a 1ength‘of_about 500 feé;;f

|

end the County and State representetives.'

6.
7. THAT the requeSted right-of-way uee'pert of
'proposed Ashton Avenue, whlch was part of . the Route
corrldor.
8.
4,000 feet in both an easterly‘and‘weSteriy.directic
the centerline of Routey234; bounded on the north by
‘end.on‘thé‘south by the Town of Manassas.

9., THAT Ashton Avenue was necessitated by the

and the

request

foot

.THAT several meetings were held between_Plaintiff

F the

234

THAT the Route 234 corridor is on'area extending

m £rom

y 1-66,

heavy

traffic and increased pace of development.within the western

part of the Route 234 corridor.
Y
formelized a revision to the major throughfare plan
).

Route 234 corridor (See Attached Document #

| 11.

~345-

THAT the Prince William County Planning Of

THAT this revision, including Ashton Avent

fice

in the
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later adopted by the Board of Supervisors 6f frince William
County in 1973.
12. THAT other developers along Ashton Avenue |did
dedicate for the right-of-way prior to the publication of
the formaiiied revision to the Route 234 cérridor.
13. THAT settlement of the contract was supposed to
take place on March 15, 1972.
14. THAT on March 14, 1972 .the Plaintiff~repudiated
the contract citing several reasons,.lncludlng lack |of sewer
and the request for the 110 foot rlght—of-way
15. THAT the Plaintiff withdrew its s;tg plan|and
application for. special use permit on April 4, 1972..
'16. THAT Defendant submitted a site plan for half of
the property which is the subject of the cont#act on June 1,
1972, and dedicated part of thé 110 foot righf-of—way.
17. 'THAT Defendants' site plan which was recorm ehded
for approval'by the Director of Public Works was denied by
fhe Board of Supervisors»of Prince William County on October
5, 1972.
- 18. THAT Defendants filed a Petition of Mandamus to
require the Board of Supervisors of Prince William County to
approQé their site plan. Their petitionvwas approved and an
brder was‘so éntered. |
19. THAT the issue to be resolved‘is whether the
discussions and activities concerning the dedication of the

110 fdot right-of-way were covered by the language pf
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VIRGINIA:

IN THE CIRCUIT COURT OF FAIRFAX COUNTY

MCKEON CONSTRUCTION COMPANY,
Plaintiff,
V. At Law No.

COVERSTONE LAND LIMITED PARTNERSHIP,
et al, L

Nt et e el Nl Nl e P i

Defendants.

MEMORANDUM OF LAW OF DEFENDANT
- COVERSTONE LAND LIMITED PARTNERSHIP

Barbara J. Fried

27087

FRIED, FRIED & KLEWANS
Counsel for Defendants
Suite 505, Executive

Building

Springfield, Virginia

22150
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INDEX

I. ISSUES
II. SUMMARY OF EVIDENCE

III. MEMORANDUM OF LAW OF DEFENDANT COVERSTONE LAND LIMITED
PARTNERSHIP

IV. 'ATTACHMENTS
*l. Copies of applicable Statutes and Ordinances

*¥. Staff Report Dated March 27, 1972 on Special Use
Permit o

*3. Memoranda from State Department of.Highways Dated:
February 14, 1972
February 22, 1972
February 23, 1972
March 3, 1972
March 8, 1972

4. Summary of Depositions of:
JAMES H. PAYNE
GEORGE HELLWIG
DAVID L. CAMPER
R. W. HARRISON

HENRY G. BIBER

* These are included in a separate volume of Exhibits.
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ISSUES
-In order to prévail,_the_Plaintiff must prove:

1) _THAT'the request by the County staff-that 1
Plaintiff dedicate a 110 foot roadway was tantamount
refusal by the Board of Supervisors to acceptuPlaini
site plan absent the dedication.

v2) THAT this action was unreasonable, arbitra:
capricious and not a valid exercise of the poiice Pq

3) THAT this action amounted to an atfempt to
propriate Plaintiff's property without just éompenSe

4) _THAT an attempt to appropriate Plaintiff's
Qithout just compensation, an illegal act,'ié equive
to a threaf'to use the power of eminent domaih by a
mental agency under the contract.

5) _THAT,the contract contemplated an i11ega1 F

This memorandum establishes that thé_facts and

applicable law do not support any of the above conté

-351-
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SUMMARY OF THE EVIDENCE

It is clear from the testimony of Mr. Yates, D
of Public Works; Mr. Biber, Director of Planning; ai
Payne, Assistant Chief of Operations Division of Pul
Works, that - the Board of Supervisors of Princé wWill]
County did not alwaYs adopt and follow the recommend
of the staff and the highway departmenf in approving
‘ The i

disapproving a site plan or subdivision plan.

approval rested with the Board of Supervisors.

An example is defendant's own site plan for par

this very same property which subsequent to the brea

irector

nd Mr.
plic
Lam .
lations
or

J

"inal

t of

1kdown of

the contract between plaintiff and defendant was submitted

to the County. The site plan showed the right-of-wg

question and was recommended for approval by’the Deg

iy in

partment

of Public Works. Yet the Board of Supervisors turned it

down.v It took a Court Order to require approval of

site plan.
The Board was not instrumental in evolving the

of Ashton Avenue.

head as far as the staff was concerned about the tin

site plan was presented. This site plan, in fact,

this

concept

This was a gradual process that came to a

1le the

would

have been the first one (or could have been the first one)

to go to the Board showing this right—of;way.

No ot

her site

plan had yet been presented to the Board with this right-of-

way or this dedication for Ashton Avenue. In fact,
wasn't until 1973 that the Board officially adopted

which included Ashton Avenue.
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Despite Mr. Hellwig's testimony that the County

staff héd turned them down on any alternative'to corl
dedication and construction of the llO"right-bf—wa§
clear from the testimony of the highway department )¢
Messrs. Camper and Harrison, and of Messrs. Biber ar
and also as reflected in the Memorandum dated March
1972, that there was, in fact, not agreement betweer
County and the State Deparﬁment of Highways as to Wi
exactly they would be asking the defendant'tbvéo. 1
agreement that they would ask for a dedication for‘t
: right4of—way, but it is clear that they wére not in
as to th much, if at all, plaintiff should be askeg
éonstruct. | |

Mr; Yates' testimony was to the effect that wha
ﬁost critical was not the construction of £he éntire

across the land, but proper control at the intersect

7 and the
plete
r,vit is
people,

1d Payne,
23,

1.the

at

"here was
he
agreement
1 to

it was

> portion

zions and

" access to adjacent property. It wasn't clear in his$ mind as

to whether or not they would have required construct

In fact, there was no firm County policy as to
a deveioper would be asked to improve the enfire po1
the rdéd, part of the road, or not any of thé road.
although Mr. Hellwig says that he was,told'by Plaint

Mr. Rose not to make an official submission of the 1

preliminary plan, it is clear that a revised prelim
plan was received by
Copies were given to the Highway

on March 3, 1972.

ment. And, in fact, the staff report issued on Marci
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1972, 1is predicated on the reviéed prlan. This staf

makes reference to the fact that there is a propose

'highwayvto the east of the property
require the buildings to be 50 feet
are as close as 22 feet back.

says nothing about whether the
fo improvevor merely dedicate. The
showing that there was a firm, hard
méde by the County, shows that this
;tate of flux. There were still no

Everything had been'done on an oral

and that the se

back, and some

Further, that staff

developer should be

evidence rather
decision having
site plan'was s
written ¢Omment

basis.

f report

1 arterial
t-backs.
bf them
report
required -
than

been

till in a

-
~N

There were other problems with the site plan that had

never been resolved even up to the time of withdrawal in

April by the plaintiff. These problems had nothing

to do

with this roadway, but were problems generated by the fact

that this was an unique kind of project for Prince William

County.' These were quad-plex condominiums, something of a

first in the County.‘

Pursuant to County ordinance adopted subsequently to

the submission of this site plan, approval of a spe¢ial use

permit and a development plan by the Board of Supervisors

was required prior to approval of the site plan. (

20—101 of the Code of the County of Princé.William was

adopted December 30, 1971.)

Section

This special use permit hearing was scheduled before

the Planning Commission on March 15 and before the Board of

Supervisors in May.
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to hurry up and resolve any of the problems.--No reason for
either the County or develeper to hurry up £e resolye all of
the problems on the site plan until they were sure the Board
of Supervisors would approve this quad-plex concept|
‘ kkkkkkhkhkkk |
Plaintiffbhas prodﬁced no evidence te Shew that this
action of the County requiring dedication and, perhaps,
bartial construetion of the right-of-way was unreasonable,
arbitrary, capricious and an invalid exercise of the police
?ower;
The statement of one of defendant's parthers ﬁhat it
was an "unreasonable requestﬁ, (Tomares, p.8), is hardly
persuesive. ﬁis statement, further, must be seen in the
EOntext of what defehdent had already dedieated in Section
2, Coverstone, prior to the conception of Ashton AVLnue.
’Defendant already had provided a parallel road .in Section 2,
éoveretone, and viewed Ashton Avenue as something agdditional.
SeCtion 2,'Coverstone, was prepared, hoWever;'prior to the
realizatien of the need for Ashton Avenue.r On the c¢ontrary,
none of the partners of the defendant attended any of the
meetings with anyone from the County or the State Highway
Department. Therefore, any tesfimony elidited from| them in
' ‘ ‘ v
.discovery depositions is irrelevant to the issue at|hand.
‘The evidence from the County from Mr. Payne, Mr. Biber
and Mr. Yates is of the neceesity of developing an alternate
route to 234 and of the necessity in the County to plan for

future growth as development took place and not after the fact.
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The testimony of Mr. Payne, Mr. Biber and Mr.
that this kind of roadway would be benefiéia; to th
development it was serving. There were 20,000 cars
on Route 234. The development pattern of thé.Route
corridor had come to a head around the time of the
submiésion'because of the suddenly increased develé
the fact that there were no alternatives to Route 2
development would have put some 1400 vehicleé per d
burden on Route 234.

At no time, at any of the meetings,.discussion
teléphonévconversations with plaintiff, did ény per
thé.CQunty'or the State department of highways ever
to condemn or use the-power of eminent domainf The
is clear that no plan had been adopted by the State
Departmént or the County, that no funds wefeiavaila
wbﬁld'not'be available at the highway departhent le
that the highway department had no intention of con
and paying for this right-of-way.

Thevpiaintiff‘s engineer has said that-if the
plan had been adopted, they would have expected to
and construct the road.

The Special Use Permit ordinance and the silat
controi ordinance were adopted subsequent*to the da
contract.and submission of the preliminary site pla
there is no evidence to indicate the plaihtiff was

to comply with those ordinances.
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Mr. Hellwig, plaintiff's engineer, agreéd that] the
}difference between the developer and-the:Coﬁnty as |to the
'size of é~particular roadway was a reasonable difference.
Plalntlff s contentlon then would seem not that the requirement
of road dedlcatlon was arbitrary and capricious, but that it

wasn t a requlrement at the time of the contract.




i

| The Plaintiff contends that the request of the
William County staff and of the State Highway.Depar
that a 110 foot road be dedicated on the property W]
Plaintiff wished to ‘develop isvtantamount'to an exe
eminent'domain pursuant to paragraph (12) Qf the cot
There is no dispute to the fact that the County sta
the State Highway Department, in furtherance of the
agreement that a new road parallel to Route 234 was
Lecause of the increasing and fast development in tl
of Plaintiff's development, did ask that the élaint
%ell as other developers along the proposed'route o]

l :
property.

Avenue, dedicate such 110 foot right-of-way through

There is a dispute as to the effect of this req
the Plaintiff refused to comply. Plaintiff takes t}
that this was tantamount to a refusal to approve ths

plan. However, pursuant to law, the staff would maks

Prince
Lment
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htract.

tf and

ir informal
necessary
ne area
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quest if
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site

W

a

recommendation to the Board of Supervisors, and it was the

Board of Supervisors which is charged by law with aj
or disapproving the site plan. Therefore, the Boarg
Supervisors'could, in the exercise of its authority
with the staff, and, in effect, approve the Plainti;
plan witheut such a road. But even assuming, for the
argument, that in most cases where the staff would :
recommend approval of the site plan, that the Board

Supervisors would then go along with the etaff, we 1

reach the question of whether the reguirement of de

i
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“of a road can be construed as the exercise of the p

followed: There must be an ordinance adopted by the

.question then comes down as to whether in some way
eminent domain, even though no power to use éeminent

‘'request might be somehow construed as a threat.

if the property were never developed, would be by ¢

eminent domain.
Firstly, there is a distinction between eminen
and police power. Secondly, in order for the actio

eminent domain to take place, certain procedures mu

Supervisors_pufsuant to the adoption of a highway p
There musf be an appraisal and there must be an off
fhe property owner of a quid pro quo. Similafly, o
State Department of Highway level, there must be a
adopted, an appraisal, and an offer of money.

The testimony of all the witnesses was_Quite o]
There wés no such plan adopted, either at thé stéte
level or ét the Board of Supervisors leveif Testim
further'quiﬁe clear that at none of the meetings di

county official or state highway official eVe? thre

‘even-mention the work "condemn" or "eminent domain"|.

fact, they have testified they have no power whatso

condemn or to use any power of eminent domain. So,
though it did not come within any authorized proced
or condemnation was threatened, under the contract

Plaintiff makes the point that the only way th

or County could have acquired this property years f
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domain. Well, that is always true of any property

¢ounty or the state might in some future period of

to acquire.. The testimony of Mr. Camper is clear tl

State, even if it might wish to_éondemn,'had no fun

Which to do so, and, further that no plan had been

Something‘that might conjecturally happen iniﬁhe fui

" hardly a "threat" or "imminent".

it

+ The distinguishing feature between eminent dom

the police power of the state and the exercisé of t
power is that the police power regulates the use an
of the property by the owner to promote the general
or to conserve the safety, health and morals of the
and the owner is not entitled to any compensation t
injury he might suffer.
The distinction is well expressed in "Words an
Vol. 14, pp. 477-478:
"POLICE POWER DISTINGUISHED
The 'police power' is exerted to regulate
‘enjoyment of property by owner, or to take awa
destroy property, to promote general welfare o
~conserve safety, health and morals of the publ
owner is not entitled to any compensation for
sustained in consequence of exercise of the po
power, while in 'eminent domain' the taking is

private property for public use, entitling pro
| owner to just compensation.  Bronx Chamber of

that the

time wish
hat the
ds with
adoptéd.

ture is

ain and

he police

1 enjoyment
‘welfare,
public

O any

d Phrases",

use and
y or to
r to

ic, and
injury
lice

of
perty
Commerce

v. Fullen, 21 N.W.S2d 474, 480, 481, 482, 172
524." '

Michie's Jurisprudence, Volume 6, at Page 690,

?minentvdomain as the right of the nation or the st

those to whom the power has been lawfully delegated

condemn private property for public use and to appr
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Michie's Jurisprudence, Volume 6, at Page 690,

defines

eminent domain as the right of the nation or the state or

those to whom the power has been lawfully delegated

by ownership and possession of such property for su
hpon paying the owner a due compensation to be asce:

according to law.

Light v. City of Danville, 168 Va. 27

I
page 283.

181, 190 S.E.

A similar definition is contained in 26 .

puriéprudenCe, at pages 638 and 639. At page 639 t

' %he’following statement:

"A corporation, municipal or private, whi
acquires property by purchase, by adverse poss
or by dedication, or takes it with the consent
acquiescence of the owner and devotes it to th
use, is not exercising the power of eminent doj

| .
both the local control of land subdivision ‘and of z

It is well settled in the Commonwealth of Virg

exercises of the police power and that the state le
I

|délegated to each locality a portion of the police

the state.l

|
give the Plaintiff-Purchaser an out if itafelt that

Fufthermore, the contract in paragraph (12) di

'county'was not validly exercising its police power.

lBoard of Supervisors of Loudoun County v. Geog

6,

=3
=4

main."

to

condemn priVate property for public use and to appropriate
ch use
rtained

This definition is taken verbatim from

at

American

here is

ch ,
ession,

and
public

inia that
bning are
gislature

power of

d not

the

rgetown

Land Co., 204 Va. 380, 130 S.E.2d 299 (1963), Board
County -Supervisors of Fairfax Co., Va. CarEer et
‘Va. 653,

107 S.E.2d 390 (1959), Natlonal Realty Cor]

of
al, 200
oration

172,

v. City of Vlrglnla Beach et al, 163 s

11968).

209 Va.
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The contract must be construed to mean a lawfu
a governmental agency. Therefore, the words."by au
of any governmental agency in the exercise of its p
Aéminent domain"” or "any thréat or imminence of any

must mean the lawful use of such p

i

ower -by governmen

agency. We cannot construe a contract to mean an u

act of the state.

with the Virginia law establishing a procedure for

Therefore, it must mean in accor

of the power of eminent domain, which is subjéct to
:constitutioh of the Commonwealth of Virginié;'the C
tion of the United States of America and sﬁécific Y
iStatutes. | o

Section 25-46.5 in the‘Virginia General Condem
Act provides that no prOceedihgs shall be taken to
pfoperty until a bona fide but ineffectual effort h
‘made to aéquire from the owner by purchase fhe prop
sought to be condemned. This section is now .applid
the Virginia Highway Department which was previousl
by Section 33.1-99 which was identical. In additiog
April 10, 1972, Section 25-248 provides that before
1tion of negotiations for any real property by a stg
‘an appraisal shall be made. The agency shéll then

¥

'an amount which it believes to be just compensation

‘property and shall make a prompt offer to acquire t

Jfor-the full amount so established and in no event

appropriate

such amount be less than the aforesaid

1 act of
thority
ower of
such act"
tal
nlawful
dance

the use
the
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irginia
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as'been:
erty
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é Under state law, mandémus will lie to compel fhe approval
‘of a site plan which meets all the requirements for approval.
If the County could not validly require the dedication, then
!granting approval of the site plan in exchange for |dedication
is not compensation because there isvno quid pro quo: there
was no money or property right being given. " All the County
would be giving the developer would be something to which it
was already entitled, to-wit: approval of the:site plan.
Neither the County nor the State Highway Department
were in a position to commence eminent domain procedures or
}even threaten. There were no funds, no ordinance~had been
adopted by the County, nor was there any highway pllan what-
soever for the proposed road.
i

}

' Assuming, however, that the facts say what Plalintiff

vcontends that they say (assuming the worst posture) 1.

That the County did indeed ‘say to the Plaintiffs "If you
!don t dedicate this road, we w1ll not recommend approval
‘for your site plan and the' Board won't approve your site
iplan without our recommendation." Did this action of the
‘County amount to a use of the power of eminent domalin? The
question then becomes a different question: Did the County
‘validly exercise its function pursuant to the police power,
or did it, in fact, overstep this, and did this request for
‘dedication amount to an unconstitutional confiscation, or
attempted confiscation, of the Plaintiff's»property? The

-answer is clearly "no" as supported by the following:

: The requirements of a site plan pursuant to the zoning
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ordinance or a subdivision pursuant to a subdivision ordinance

amount to one and the same thing. In,“The'Law of Zoning and

Planning", 71, Vol. 3/ at page

53:

See,

page

(3rd edition), Rathkopf, Ch.

"Subdivision legislation is part of plann
legislation as is zoning; they are all predica
the police power of the state. Consequently,
questions inherent in the requirements for pub
improvements depend on the same criteria as ar
in cases involving the exercise of the police
through zoning restrictions; .that is, whether
detriment to the property owner is balanced by,
to the public.
of the general rules and regulations in a part
manner to a specific application for approval
be invalidated unless, like a particular zonin
striction, it is clearly arbitrary and unreaso
having no substantial relation to the public h
safety, morals, or general: welfare."

ing

ted on
the

lic

e found
power
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the gain-

A particular requirement or apbllcatlon
icular
will not
g re-
nable,
ealth,

at

also, "The Law of Subdivisions", Yokley, Sec. b8,
129:
"58.. IMPOSITION OF CONDITIONS AS A PREREQUISITE TO

APPROVAL OF SUBDIVISIONS.

(a) Generally.
It is well established that condltlons may
imposed by a municipal planning commission in ¢

with the approval of a proposed subdivision map.

The right of a municipality to require cer
installations and construction by subdividers a
condition to the approval of plans and plats isg
upon a dual premise. First, of course, is the
ation of the health and general welfare of the
of the homes to be constructed within the bound
the subdivision. Provisions for streets and al
a paramount consideration, together with a safe
supply and adequate sewage disposal. Also, the
for parks and recreational areas should be met.

Secondly, public policy dictates that thos
for profit, seek to subdivide lands, shall in g
substantial measure assist the local government
and authorities in the installation of these fa
by making the initial installation thereof. He
city, under most procedures, then assumes the u
maintenance and control over such facilities, s
streets, alleys, water lines, sewers, parks and
tional areas.
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The imposition of reasonable regulations
condition precedent to the subdivision of land
recording of plats thereof has been held not t
any constitutional provisions respecting unifo
taxation and is not tantamount to the taking o
property for public use without just compensat

The action of thevcounty in requesting the ded
was well within its power. The general test is of
ableness: 1is there a reasonabie relationship betwe
which is reéuested and. the activity of the land own

In the Loudoun County case, supra, the court h

county subdivision ordinance was enacted pursuant t
authdrity of the Virginia Land‘SubdivisiOn'Act unde
statute (15-792.— 15-794.3 inclusive) which was in
£he date of passage of the ordinance of the Amendme
that there, as.here, the question of the vaiidity o
enabling legisiation_is not in issue.. The cdurt he
the legislature in enacting the Virginia Lénd Subdi
Act delegated'to each locality a portion‘of the'pol
of the state to be exercised by it in deterﬁining w
subdivisions would be controlled and how they shoul
regulated. |

Thévtest, as the court said, was whether the 1
used its power and discretion properly, i.e., has i
reasonably? The court further held that uniéss the
clear abuse of power,. the judgment of the iocal bod
prevail.i

The Fairfax County case, supra, involved the s

"Freehill Amendment" which involved an action by pr
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ownersbin Fairfax County for declaratory jﬁdgment =
the so-called Freehill Amendment invalid. This Anme
restricted to two acres land in the western two-thi
the eounty. " The contention of the property owners
this zoning ordinance was unreasonable and arbitrar
no reasonable and substantial relationship to. the p
‘health, safety.or morals or generai welfare, The ¢
jthat.it in effect restricted people of lower income

from living in the western area of the county; ther

reserving the area to those who could afford to bui

Further, the effec£ of the Amendmentvhad been to pe
person_to build on a lot of less than tWo aeres whi
his neighbor ﬁhe right to build unless he put his h
lot containing a minimum of two acres; therefore, i
pniformity as required under Section 15-845 of the
Code. Therefore, the court held that, while the le
has given to counties the right to enact ordinances
regulate "the density and distribution of populatio
 ordinanees,'to be valid, must be to promote public
safety, prosperity, morals and public welfare and t
. power to.enact.an ordinance does not carry‘with it
to'arbitrarilxvor capriciously to deprive a person
‘legitimate use of his property."

The Court sustained the finding of the Trial J

a two acre restriction was unreasonable and arbitra

no relation to the health, safety, morals or genera
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of the owners or residents of the area so zoned.

This is not the situation in the instant case.
the evidence has shown that the State Highwéy'pepar
the officials of Prince William County who are chan
law with planning and providing for the saféty, whi
the modes of transportation for the people‘of the ¢
were concerned about the fast growing development i
area of the county'where-Plaintiff was developing,
“traffic generated on roads unable to handle it.b RO
is the'majér road between Route 66 and Route 28 ser
Town of ManasSés and the rapidly expanding afea irm
surroﬁnding the Town. If‘Route 234 were tiéd up du
accideht'én one of its main intersections, it would

difficult, if not impossible, to get emergen¢y vehic

and down the Route 234 corridor. The very lives of

Here

tment and
ged by

ch includes
ounty,

n the

énd the

ute 234
ving the
ediately

e to an

be

~les up

the

people who would be living on Plaintiff's pfoperty Tould be

in peril.

Therefore, they concluded that what was needed
alternative'route to 234. The development was takil
faster than a plan could be adopted by. the Board.
time, all of the development would have taken place
very thing that they were trYing to preventvwould he

happened.

Therefore, in the rightful exercise of their fy
as planners, zoning administrators, as directors of
works, pursuant to validly enacted ordinances, they
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the developers who were submitting plans for the development

of their property to dedicate to this road.

The court in West Brothers Brick Company 'v. Ci

ty of

Alexandria,2 held "General welfare in Alexandria togday may

warrant regulations. which would have been fantastig
Sherwood Forest." Here, .in our case,-pursuant to &
ordinance whichvprovidéd fof the dedication of'stre
the regulation of traffic, the situation required a
‘tion of 110 foot right—of—way, whereas, 50 years ag
years ago; lO.yéars ago, with little or no,dévelopn
this area, such a requirement would have béén arbit
capricious or not for the genefal welfare.

A citizen holds his property, not'only‘subject
exércise of the right of eminent domain,'but.also s
the lawful éxercise of the police power. Here the
riéht to use his property is subject under differen
statutes and 1ocal ordinances to the right of the 1
and of the state to regulate the subdivision of pro
to regulate the zoning of property. |

Title 15.1-465 of the Code of Virginia of 1950

amended, enables local governmental bodies. to enact]

in

zoning
ets and

dedi¢a~
o, 30
ent in

rary or

to the
ubject to
citizen's
t staté
ocality

perty and

, as

ordinances

regulating subdivision and development of land. Itls purpose

is to permit the governing body to adopt ordinances
assure'the orderly subdivision of land and 'its deve
15.1-465 defines subdivision but permits it to be o

defined in the local ordinance.

2169 va. 271, 192 S.E. 181, 888 (1937)
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15.1F466 provides that an ordinance may include among
{other things, reasonable regulétion; and provisiong that
,apply £o or provide " (c), for the codrdinatidn of streets
Within'thersubdivision ﬁith other existing or planﬁed streets
'within the geﬁeral area as to location,.width;'grades and
drainagé.“ ‘This prbvisién was in effect at the time the

| .
site plan was submitted to Prince William County. |[It was

, Subsequently amended to "...coordination of streets within
~and contiguous to the subdivision..." (effective in 1973).
:However, the Amendment dbés not have any afféét on thé
‘sifuation in this case.]

15.1-489 provides that "Zoning 6rdinancés shall be for
!the.general purpose of promoting the health,nsafet or -
genefal’welfaré of the public, and of further accomplishing

Jthe objectives of Sec. 15.1-427," and, tha# to accomplish
:these ends, such ordinanées shall be.designed) among other
thihgs: |

' "(2) to reduce or prevent congestion in: the public streets
: and ‘

| "(3) to facilitate the creation of a convenient, attractive
and harmonious community and..."

| "(6) to protect against one or more of the following:

: overcrowding of land, undue density of pogpulation
in relation to the community facilities existing
or available, obstruction of light and air, danger
: and congestion in travel and transportation...”

15.1-427 provides that the governing body of any county

\

i
‘or municipality may create a local planning commisgion in

‘order to promote the orderly development of the political
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rsubdivision and its environs.

"This chapter is intended to encourage local governments

, to improve public health, safety, convenience
and to plan for the future development of com
to the end that transportation systems be car
planned,

that new community centers be develorg
recreational facilities..."

The‘statﬁte further provides that in accomplishing

objectives such planning commission shall serve pri

.an advisory capacity to the governing.bodies.
- Pursuant to these enabling acts, the county of

:Wiiliam.has‘adopted a zoning ordinance, a subdivisi

‘and an office of planning. |

under Chapter 20 (Zoning), of the Code of the Count

|Prince William pertains to site plans.

Sec. 20-107, requires a site plan for any RM-]
.except single family and tWo—family dwellingsvand bi
for any land use or development for which a special

permit is required. The subject property was zoned

~the Plaintiff planned to build condominium,quad-ple

‘required a special use permit. Therefore, the subj

I

property definitely required the'submissionvof a. si

Section 20-119 requires review'of the site pla

approving authorities including the director of puk

works, relative to:

| "(2) (a) Location and design of vehicular enty
exits, in relation to streets giving

the site, and in relation to pedestri
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"(2) (c)

~ entrance and exits to and from State
streets and highways, and

"(2) (a)

to adjoining property."

i
'

‘assure public safety, general welfare and coveniengd

Concurrence of the state department q
for the location and design of the vg

Adequate provision for traffic circul
control within the site and providing

Further, Section 20-122 provides generally tha

pf highways
shicular
maintained

lation and
] access
at to

e, the

county agencies and officials with responsibility for review

and recommendation of. approval of site.plans‘shall

require

certain improvements as fall within their respective assignments.

Amongst the list of seven, the third is: . "Connecti

on wherever

.possible of all walkways, travel lanes and driveways with

.similar facilities in adjacent developments" and the seventh,

i

'but not the least, is "Dedication or reservation of
streets and service roads and the construction therx

15.1-465 of the Code of Virginia defines the 4

"subdivision" as "the division of a parcel of land

three or more lots or parcels of less than five acxy

land for
eon."
erm
into

es each

jfor the purpose of transfer of ownership dr'building development,

i

'or, if a new street is involved in .such division, any division

of a parcel of land."” This section permits_the lodal ordinance

to define subdivision in some other manner, and the

Code of

the County of Prince William, Section 14-1, defines the

‘term "subdivide" to mean to:

"divide in fact, or by plat, any parcel, tract
of land into four or more parts or lots at one

or lot
time or

within one year, or into a total of six lots within two
successive years...except, however,...the division of a
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tract, parcel or. lot, of land into lots or other
divisions of land each containing an area of five acres

or more, unless to so divide...necessitates the dedication
of new roads, rights-of-way or public easements in

which event this chapter will apply."

; The sale to Plaintiff of a part of Defendant's land
created a subdivision within the meaning of the. ordinance,
I . X
.since, although Plaintiff's tract was more than five acres,

the division “"necessitated" the dedication of new roads,
‘rights~of-way, or public easements because the property
‘Plaintiff was purchasing was otherwise landlocked.
Section 14-58 of the Code of the County of Prince
'William provides that "Subdivision streets shall be designed
.and constructed for acceptance into the secondary highway
_system of the State department of. highways." Therefore,

:pursuant to both the enabling legislation for:zgnirg and

subdivision regulation and the ordinances enacted pursuant

to such legislation, this property was subjeét to both
subdivision control and site plan control.
Thé burden is on the Plaintiff to prove that the action
iof thevCounty was clearly unreasonable, arbitrary gr cap-
;ticioué;,and that it bears no reasonable or,éubStantial
!relation to the public héalth, safety, moréls or general
welfafe;3'
There are numberous cases involving requirements by a
municipélity thatva developer dedicate either a road or a
Fparticular part of his property prior to receiving |either

i

3Board of County Supervisors of Fairfax Co., Va. v.

Carper et al, supra.
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‘zoning or subdivision approval. These can be distinguished.
;either on a narrow proposition, i.e., where the subdivision
ordinancé Clearly would enable the municipality to require a
.dedication and the plat in gquestion did not.come under the

'subdivision ordinance, "[City of Corpus Christi v. Unitarian

‘Church, 436 S.W.2d 923 (1960) Texas] or where the request of
'the county fell within the test, i.e., it Waé urnireasonable.

In State Ex Rel. Noland v..St. Louis County, 478 S.W.2d

i363' (1972)(Mo.), the Court discussed both the Pioneer* case
and therA érs* case and heid'that there must be é.reasonable
Irelation(bet&eén the proposed activity of the land owner and
the exaction of gévernment. ‘The Court aﬁfirﬁed a writ of
mandamﬁsvéompelling a county to approve a préiiminary_plat.
TThe County had refused unless the owner agieed‘to dedicate
,sbme two énd one-half acres out of a totalibf thirty for a
iroad in a»situation.whefe there already Were.two:existing
roads for the traét, and the owners' plan fdi-the subdivision
was to add a total of fourteen. homes in addition to the two

I : .

Ialready situated on the tract. And, there was a statement
"by the lahd owner that the subdivision would be effectively

.wiped out by this demand.

In Pioneer Trust and Savings Bank;z;'The Village of

Mount'Prospect, 176 N.E.2d 799 (1961) (Il1l.) the court held
' : g

that there was. no reasonable.relation.betwéen,the'activity

of the developer and 6.7 acres it was required to dedicate
i

*infra
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for a school. This requirement was pursuant. to an ordinance
‘requiring dedication of ground at .the rate of at least one
‘acre per each 600 units for public.ground other than streets.

‘The court quoted from .a previous Illinois gasé, Petterson v.

E‘I‘he City of Naperville, 137 N.E.2d 371, where it upheld the
'reaSOnablenQSs of.a.requirement that the subdivider provide
curbs. and gutters for the streets of .a subdivision, stating
fthat "the power to prescribe reasohable‘requirements for
public streets in the interest of the health and safety of
_;the inhébitants of the city and contiguous territery includes
}more than a mere designation of the location and width,of
streets.ﬁ The court made the distinction between the require-
ment of the developer assﬁming those costs which are spe-
cifically and uniquely attributable to his activity and

;which would otherwise be cast upon the public and allowing
the community. to use this point of contrqlxto soive all of

the problems which it can foresee. In the iight of those
‘principles, the Court must determine thevreasonab;éness of

the requirement. 1In this case, the schools:were almost
 filled to capacity and this developer was.being required to
!pay the total coét for the entire community; It was held

that the need for the school wasupresent,'bﬁt was due more

to thevéctivities of the rest of the community than of the

developer.

The same Illinois Court reached a similar decision in

ll968‘in The People Ex Rel. the Exchange National Bank of




|Chicago v. The City of Lake Forest, 239 N.E.2d 819. Again,

l

 there was an overwhelming showing..that the roadways requested

!exceeded the bounds of permissible. and reasonable regulation.
.Here, only two lots were being created ‘in the subdivision of
26~ 1/2 acres - one of 8-1/2 acres and one of 16 1/2 acres.
'There was no anticipated change in act1v1ty on. the part of
the‘owner, who was. not a developer. A residence and pool
;were elready located on the proposed 8—l/2vaCres. The
'Village required two roadways —‘one"33-feetvyide for a
:distance of.2,000>feet and one 66-feetdwide for a distance
‘of 35 feet. Further, the roadways wouldvappear to benefit

only an adjoining property owner who was landlocked

One of the landmark cases is ‘Ayers v. Clty Council of

'the City of Los Angeles, 207 Pac.2d 1, 11 A.L.R.2d 503,

;(1949) Here a petitioner had submitted a map. of a proposed
thirteen acre subdiviéion ahd‘the Planning Commission attached
;fouf eoﬁditions, which conditions were not specifically
spelled out in ‘any ordinance: (1) a 10 foot strip abutting

a boulevard be dedicated for w1den1ng the boulevard; (2) an
addltlonal 10 foot strip at the rear of the.lots be restricted
'to shrubs to prevent ingress and egress fo the boulevard;

J(3) an’extension of a street be dedicated to a width of 80
jinstead'of 60 feet and (4) an additionai'arearbe dedicated
to a street to eliminate a traffic“hazard, . The petitioner
'objeeted.on the ground that these condiﬁions were not expressly

provided for by the Subdivision Map Act or the city ordinance

l
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iand that £hey bore no reasonable relationship.to protection
:of public health, safety or general welfare and, therefore,
‘amounted,td.the taking of propertyvwithout‘coﬁpensation.
" The court held,againét the petitioner..
The court said that it'appearedrthe petitioner's con-
!tention was that in. any event a subdivider could only be
requiréd to take care of traffic needS'within the subdivision
Iand that no dedication could be enacted for additions to
;existing streets or highways.

| ‘The court held that where fhere is no specific restriction
in the city?s charter and none forbidding a particular
‘cohdition is included in the Subdivision Map Act or the city
;ordinance, then conditions are lawful which are not specifically
ﬁforbidden and which are reasonable required. by. £he particular
subd1v1s1on type and use involved in cons1deratlon ‘of the
nelghborhood planning and traffic. condltlons, and that,
‘specifically, dedications may. be exacted fdr additions to

q

‘existing streets and highways.

Petitioners further contended. that, Since the city
contemplated taking the property anyway, and that the benefit
9to the tract would be small compared.to»the.beneficial
retﬁrn to the city as a whole, and it,amounﬁéd to an exercise
‘of thé:power of eminent domain and was, . therefore, unconsti-
tutioﬁal unless compensation was paid. |

Pointing out that in a growing metropolitan area each

additional subdivision.adds to the traffic burden, the Court
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held that it is no defense. to. the conditions.imposed that
"...their fulfillment will incidentally benefit the city as
-.a whole. Nor is it a valid objection: to say_that‘the con-
ditions contemplate future as well as more imﬁediate needs.
Potential as well. as present population factors affecting

‘the subdivision. and:the neighborhoodwgenerally'are appropriate
for cbnsideration@" (ll.A.L.R} 512, 513.)

The Court further held that the fact ﬁhat'the master
l‘_plans were incomplete, although the city had been working
toward a formulation of theh, did not affeét'the result.

The Court specifically held that the dedication and use
Treservétion requirements in the proceeding were not uncon-
stitutional as‘an exercise of the power of emihent domain.

The Court held that the proceeding was not one of eminent

domain, nor was the city seeking to exercise the power.

"It is the petitioner who is seeking to acquire
the advantages of lot subdivision and upon him rests
the duty of compliance with reasonable conditiens for
design, dedication, improvement and restrictive use of
the land so as to conform to the safety and general
welfare of the lot owners in the subdivision and of the
public." (11 A.L.R.2d4d 512)

| In a review of other cases, the court emphasized that
the requirement for dedication of land to the widening of

streets is not a compulsory taking for public use where it
'is a condition reasonably related tO‘increaséd traffic and
other needs of the proposed subdivision. The Court quoted

with approval The Village of Euclid v. Ambler Realty Co.,

(1926) 272 U.S. 365 at 387, 54 A.L.R. 1016, to. the effect
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"...regulations, the wisdom, necessity, and validity of
which as applied to existing conditions, were so
apparent that they are now uniformly.sustain, would
probably have been rejected as arbitrary and oppressive
a century or even half a century ago; that, while the
meaning of constitutional guarantees is invariable, the
scopy of their application must expand and centract to
meet the physical changes which are constantly coming
within the field of operation and that only those
regulations must fall which clearly do not meet the
constitutional meaning as applied to changing con-
ditions." .

A case similar to the one at hand. is Hudson.0il Company

'of Missouri v. The City of Wichita. 396 Pac.2d 271 (1964)

(Kan.). Here the Supreme Court overruledztheutrial court
and held that.it‘Was not unreasonable to require the dedica-
tion of a 10 foot strip for frontage as a prereqﬁisite to |
the grénting of a rezoning. The trial court had held that
the action of the city, in refusing to approve.the plat and
grant the rezoning application,. was unlawful, arbitrary and
unreasonable, because it. was not based on any specific or
definite ordinance.

The court held thét the governing’bodiés cannot be
expected to anticipate all requests. that may be made for
'zoning;changes and, therefore, have rules and regulations
available covering all conditions precedent to approval of
the application.

The Court pointed out that althoughvthé master plan
made no specific reference to the property or to frontage or
access roads immediately in front of'the.préperty, the
master plan did refer to access or frontage streets along

major streets. Further, that many property owners had made
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“similar dedications for frontage streets on the street in
question. That 77% of right-of-way for frontage streets had
ibeenbobtained and, therefore, that the dediéation of a 10
Pfobt strip to be added to the existing right-of-way where
necessary to obtain uniformity in a service dr'frontagé

street as a prerequisite to approval of a plat was not

"arbitrary or unreasonable.

The requirement that the condition imposed upon the
.developer must have some reasonable relationship to the
| v
factivity generated by him does not mean the county must look

at the developer's propertyxwith-blinders ohrmoblivious to

- the surrounding territory. As the court in Vogel v. Board

of County Commissioners of Gallatin.Co., Montana, (1971) 483
Pac.2d 270 said in upholding the requirement. of dedication
of frontage road as prerequisite torapproval: 
| "It is not unreasonable to consider the adjoining
and surrounding areas as was done here to determine if,
in fact, the parcel, if not regulated, would destroy
the orderly development of the area as it pertains to
public use, enjoyment, benefit and safety." (p. 275)
If Prince William County had been bound by Plaintiff's
contentions, the traffic patterns would have build up to a

-tremendous degree affecting the very lives of the people in

ithe area, and it would have been too late to make any attempt

] .
‘at orderly development: of the area. .Moreover, Plaintiff's

property behefited by the additional access provided by this

roadway. Further, if the Plaintiff's contentions are upheld,
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- then every developer who dedicated land along Ashton Avenue
-will be in a position to bring suit against the County of
'Prince-William.
RESPECTFULLY SUBMITTED,
/s/

Barbara J. Fried
Attorney for Defendants

Barbara J. Fried

FRIED, FRIED & KLEWANS
- The Executive Building
. Springfield, Virginia 22150

CERTIFICATION

I hereby certify that a true copy of the above pleading
~was delivered or mailed by me to all counsel of Record this
28th day of January, 1974.

/s/

Barbéra J. Fried
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SUMMARY OF DEPOSITION
OF
' JAMES H. PAYNE
ACTING DIRECTOR OF PUBLIC WORKS
MANASSAS, VIRGINIA '

- In December of 1971, Mr. Payne was assistant chief of
the operations division of Public Works. (p. 3)

I. REVIEW OF SITE PLANS RE ROADS

His responsibility in the opérations diVision was to
review subdivision plans and site plans and, particularly,
_primary’reéponsibility for the review of subdivision plans
with the chief of the division for conformance of the sub-
division éfdiﬁance and construction speéifications and other
-standards.prior to preparing reports to the Board'ofVSuper—
visors. |

| ,ih reviewing site plans, vis-a-vis roads} the factors
to be takéh_into consideration are the estimated amount of
traffic on the road, topography, horizontal’éhd'vertical
‘curvatuie_of the road and the site distance in addition to
prOvidihg entrances in the appropriate loéatiphs. (p. 7)
| A policy on townhouse design was developed when the
 traffic'1eVe1 reaches a certain minimum based on a certain
number of trips per dwelling unit. (p. 7 ahd'8) In other
words,ta.state standard type street would'be required for
streets-not necessarily in the interior. These could be

~arterial streets through the property. In reviewing the

site plans, the traffic pattern not only within the project,

- but the traffic flow and how it related to the rest of the
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_area, was reviewed. The regulations and procedures or
,policy guidelines evolved from the general county ordinance
ron site plans.

i ‘ o
II. PROCEDURE FOR REVIEW OF SITE PLANS .

|
i
i

When a éiteyplan is subﬁitted to public works, it is
;réferréd to_ofher county departments and ‘the highway depart-
ment as is necessary for review, including the sanitary
district, recreation department, planning office, fire
marshall's office, soil scientist and poséibly the health
'department. (é; 8)"Af£er:review by these‘deéartments, they
‘make recommendation to the Public Works Department.A A
';comprehenéive report based on all these recémmendations, as
Iwell as on the Public Works Department's oﬁn ?eview, is
;compiled and presented with the plans to the»Board of Super-
J?isors‘forxapproval or disapproval. Final approval or dis-
approval for the plan is made by the Board of‘Supervisors.
The.preliminary site plan is requirea.to show proposed
utility systéms and road systems. (p. 15)  In reviewing the
preliminary site plan, the utilities are élsb examined as to
:whether a'line would be adequate and how it would tie into
;another system, or whether there would be'ayneed to extend
iit to'other properties. |
| The procedure was generélly to orally.discuss the plan
and not to write comments. (p. 18) At thé point of final
plah, detailed letters might be sent back and forth, but in

the early stages and on a preliminary plan, there would

generally be a lot of “oral'conversation,“.
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III. REVIEW OF SITE PLAN 23-13, MANASSAS QUADS

. The review process of the Manassas Quads plan, which
Wasvsﬁbmitted originally in December of 1971, involved
discussion rather than written comments_by“the department.
(p. 10) This particular type of development br 1éyout (the
Quads) was unique at the time and probablybstill is. At the
timé it was'submitted, theré were probably only a few other
condominium projects of any type submitted in'the county and
the relationship of ownership and how it.wdﬁld effect the
maintenancevof streét systems was new, énd'it necessitated
talking to the enginéer to find why somé'of the things were
layed out in this type of project. (p. 11)

Two meetings were held with both the plaﬂning department

f and the highway department and perhaps diséussions were also

" held ovér the phone. The discussions generally would be

. about street systems and the parking-requifeménts because

there was concern over the adequacy of parking and the

question over the necessity of school dedication and the

~matter of street sizes would have been discussed with the

highway department. (p. 13) There would have been dis-
cussion as for the need of State standardvtype streets which
wouldn't allow perpendicular type parkihg as shown on the
original site plan (by perpendicular is meént head-in with
backing_out into the travelled portions ofjthe street).

‘A major roadway had previously been shown on a plan

adjacent to this particular parcel in_conneétion with the
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site plan for Section 2 of Coverstone. (p; 22) This is a
" roadway that extended through Section 2 which was more or
less an extension of the major road that Ashton-Avenue was a
part of, and Springfield Associates worked-oh'that development
plan. That plan was aéproved for construction. (p. 23)

Genéraliy, the 110' right-of-way may héve been dis-
cussed with someone prior to submissién of the plan but he
has no specific recollection of it. (p. 24) It is quite
likely that the neea wasn't discussed untilvéfter the plan
was submitted. There were meetings with the highway depart-
ment and with Planning concerning the specifics of the site
plan after its submission. The witness remembered at least
one.v(p. 25) It was a meeting held on February 29, between
Planning, Highway and Public Works at which Mf. Rose and Mr.
Hellwig were present. This would not have béen the first
time that the question'was raised, but thatvwas most likely
the primary reason for the meefing.

Not ohly the need for Ashton Avenue was.discussed, but
other elements such .as the size of some of the other streets,
were diScussed.

IV SUBMISSION OF REVISED SITE PLAN

The new site plan dated March 3, 1972‘was submitted as
a result of that meeting as well as a number of other questions
that were raised relating to changes of lésser magnitude on
the plan. (p. 28) The new plan shows 424i+ 42 places
indicating more parking spaces on the re-submitted site

, plan;'but it didn't necessarily show there were more. There
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was a great deal ef discussion and it was never feally
finally resolved as to what would constitute a parking space
for this type of unit because these units_were new. from the
standpoint‘of a zoning ordinance. Questions were raised as
to how to count certain spaces that were inside the unit
that would not normally be counted as parking and this was
never settled at the time of £his plan, and the question as
to the adequacy of the parking was probably ﬁever finally
Settled. (p. 29) |

| VHe didrhet recall any specific discussions about density;

however,.the new plan did show more units;1'What would have

' happened is that they would have sent the new plan back to
- the ones concerned about it, (p. 30) primarily the highway.

' department and planning office, for an up-to-date comment if

possible before making a final report to the Boara. (pp. 3%

. and 32) .

Between the resubmission in March and the date of

withdrawal in April there were probably further discussions

with the developer or engineer. (pp. 32 and 33) The letter

requesting additional fees because of the increased number

of units is dated March 22. He belived that the fees were

paid sometime in March or April. (p. 34) It is possible

that they weren't paid.
‘He does not know whether McKeon was'Willing or not to

give the right-of-way, but it was incorporated on the plan;

‘therefore, he would have to assume that they did, at least,

‘intend to keep the development out of that right-of-way.

-384-




He does not recall whether at that meeting they agreed
or did not agree to give the right—of-way)-and,,as of April
of 1972, he was not sure what their position was, whether
they,wére_willing or nof willing to give thé easement. (pp.
47 - 52)

The later preliminary plan (for Manassaszuads), dated
having been received March 3, 1972, shows exﬁénsive revisions
and reflects the kinds of conversations,that.the county had
with the_developer, e.g., as far as streefisystems. (p. 19)

- For iﬁstanse, the small parking cluster was removed from |
the pian and a street wés raised to a standé;d size street
of 36' based on the number of units. It is nbt the policy
that it woﬁld have to bs dedisated, but that it could be
dedicated to the street system, i.e., the street would ‘have
to conform to the state standards.

Discussion among the staff and fufthef review of the
plén went on after the héw plan was submittéa; Up, in fact,

to the time the plan was withdrawn in April of 1972. (p. 32)

V.  PROBLEMS OTHER THAN ASHTON AVE, RAISED BY THE SITE PLAN
The‘processing‘time for this plan whish began in December
was not unﬁsual in view of the situationlih.the last three
years. This site plan could have been submitted with a
recommendation that there be an erosion coﬁtrol plan prior
to final approval.
In a letter dated December 29 to Mr. Biber from Mr.
Ford, the Zoning Administrator, the confents of which would

have normally been communicated to the engineer, Item (f)
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states that in the absence of architectural plans, it could

not be determined if the units met the definition of townhouses

or multi-family structures. This would notvnecessarily have
been resolved prior to proceeding,with.the'pﬁéiiminary plan,
although they'W6uld have tried to get as mény poihts as
possible‘reSOIVed between the officials before making a
final recommendation. This question would havé'haa a significant
impact on the plan and relates back to the.qﬁestion about
parking spaces. There really wasn't enough information to
be able to tell how many parking spaces would'be.necessary,
so additional information would have had to be obtained
before determination could have been made oh whether the-
parking was adequate. >(p. 36)

There.were other things thatlwere necessary} for example,
there was a recommendation from the sanitary.district that
indicated that "Please be advised that a decision cannot be
reachednbnvthe Greater Manassas Sénitary bistrict until the

Board of’Supervisors resolved the question of the interim

sewer plan expansion." (p. 56) It was his understanding

they weren't recommending approval or disapproval at this

time. Also there was a letter from the school board that

relates to a school site in the vicinity of the project.

VIi. NEED FOR ASHTON  AVENUE

Some of the developers in.this corridor were reluctant
to go along with the idea that this road Qas necessary,
because in most of the developments it was a road of a size

that would carry more traffic than their individual site
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required. They are always reluctant to inéorpbrate any kind

+0of a large right-of-way like this into their development

plan. (p. 40) "But after convincing a number of people for
the need for such a road, and the sizes and traffic volumes
we anticipated, we were able to convince them that there was

a need and it would be beneficial to gg'ig‘their development."

(p. 41) The right-of-way for roads through this corridor was

inot established and the concept was evolving =-- it was in

the gradual process of evolving into a road that extended

from one end of the corridor all the way to ﬁhe other. And,

' there were problems in certain developments that could be

- helped by such a road, in that the development did not have

adequate access without a road in that general location.
(p. 41)

VII..VNO THREAT OF EMINENT DOMAIN

At no time at the meeting on February 29, did anyone
from ény“county or state department threatéh condemnation or

threaten to use the power of eminent domain to get the

, right~-of-way. No one in the department of‘Public Works has

the authority to condemn. (pp. 26 and 27) .Most of the

discussion at the meeting of February 29 would have centered

'on the need for the road and the reasoning for a road of

that size.

VIII. APPROVAL OF BOARD REQUIRED

Site plans are generally submitted to the Board after

- as many problems as possible have been resolved. And quite
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| : o
"a few go with recommendations of approval or disapproval.

I(p. 45) Often when there is a clear distinétion between

what the county feels is necessary and what tﬁe developer

. feels is necessary, oh the request of the developer, they

" will go ahead and submit to the Board, with the recommendation
for approval subject to certain‘requirementsvor, very rarely,

| recommendation for disapproval. (p. 46) This site plan was

- never presented to the Board, because, for:oné reason, all

of the comments of the reviewing agencies we#e not in writing

, preparétory to méking é final report before the Board.

‘The application was still sitting in the office as of
y April becéﬁse they had not received the written cbﬁment from
the highway department. (p. 53)

| On a numbér of occasions it has taken aé_long as five
| months, and, cases where it might take as idng as five

months for the highway department to make a éomment are not
! limited to just those instances where the builder refuses to
grant a’right-of-way,'for example; for some of the Dale City
plans it has taken longer. (p. 54)

| There were no discussions with Mr. Biber or anyone else

that they were going £o sit on the plans until McKeon came
éround.  (p. 56)

Mquon may have refused to dedicate the land, but
dedicatibn,wbuld not have been asked for at the time the
preliminary plan was presented to.the Board. The County's
goal was to see a lay-out rather than to:get a final commit-

ment on any kind of dedication or reservation. The application
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_could have QOne into the Board for approval without McKeon
- agreeing to dedicate the land. (p. 57)
It is not true that the site plan would have no chance
of being approvéd if the right-of-way were not granted
. because there are occasioﬁs when the Board éf Supervisors do
not take their recommendations. The Board of Supervisors
had very little'involvement in the actual cbncept'of this
; corridorf  (p. 60)

At the‘time the road was under discussion in this area,
no other'pléns had actually been submitted to thé Board
: which required that same road. In other wéfds, "This road
did exﬁend on dowﬁ into some other projects-éf some other
develoéments, bu£ as well as I remember, those other plans
~ were submitted_latervthan’this one."  (p. élf
.He fééalls nOvstatement to Mr. Rose tha£ the State had

the power to condemn. (p. 62)
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SUMMARY OF DEPOSITION
GEORGEOgELLWIG o
CERTIFIED PROFESSIONAL CIVIL ENGINEER :
SPRINGFIELD ASSOCIATES
Mr. Hellwig was employed by the Plaintiff, McKeon, on
two projecfsﬁ. Manassas Quads and Woodbridge Quads, being
, part of the Coverstone tract. (p.4) | |
The firm began work on the Coverstone tréct.beginning
in 1956 and worked more or less continuouslywdh it since
: 1956 for several owners. The work performéd>invl956 Qas for
the original zoning and eventually the_ground'was sold with
- the commercial ground being obtaiﬁed by Tripak; The apart-
ment ground was sold to Coverstone Limited'Partnership and
townhouse property to Berlage-Bernstein and they worked for
. all three companies on the remainder of the.tract;. After
| develbping Sections 1 and 2, a parcel was éOqtracted to
McKeoh.
McKeon purchased ZQ plus acres of thé parcels on the
| apartment ground for purpose of placing'théIQuads, which at
that time was a unique thing being done in California.
Springfiela Associates prepared preliminary plans and studies
| and submitted them to Prince William CountyEat the same time
as a use permit as required by Prince William County was
. filed by McKeon. They proceeded to go forward with the
county to develop the preliminary plans. (p. 6)
The first time he assumes he heard abdut the necessity

of this right-of-way was from Oscar Yates sometime in
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:‘January of 1972. (p.6).

He first advised McKeon through Mr. Rose early in
February of the requirement that was cémmuniéated about the
road. (p. 31) |

Thé first meeting was set up for February 3, 1972 and
was held in the Public Works Départment with5MrQ Williamson
and Mr. Yates, the director of Public Works éﬁ that time.
(p. 6) ih this first meefing, they were féld'that the
master plan for the area covering the Coverstone-and Country
Scene; which is the Berlage-Bernstein portion of this tract,
was being revised and a new arterial roadwdy;Qas being
considered fof this tract running parallel fb'234.

A joint meeting 'was held on February 22 between the
Virginia Department of Highways, Prince Wiiliam County
Public Works and Planning section to discuss, in Qeneral,
'thé entire area. (p. 10) .

At this time the County had established what they
éailed théir Tuesday morning meetings in which Plahning,
Pﬁbiic Works and Highway would be representéd so that the
builder-éngineer could get together with éil the parties
concerned.in the planning of highways and'arrive at a joint
solution rather than having to "battle all three sepérately
and distinctly and come up with three different answers."

It was at this meeting that Henry Bibef presented his
revision to the master plan. The highway department and

public works supported Mr. Biber's position that' the new
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arterial roadway wéuld be reguired parallel to Route 234.
"Present at-the meeting were Mr. Upenicks, Mr;'Hellwig, Mr,
Biber, Mr; Williamson, Mr. Harrison, Mr. Camper, Mr. Rose,
- Mr. Payne and Mr., Kohlhaas.

"They went through various offers in which'they attempted
| to give the right-of-way and not constructionfand allowing
. it to remain there until the highway department at some

., future date required the road or give the right-~of-way and
50% 6f the estimated cost of the road.. Also they tried to
‘ hove the roadway farther outside the property. Nene of
these things appeéred to be acceptable. |

"We offered to do mahy things and were exploring aVenues
to see how we could arrive at the least expense to the
. project. We just explored several of theée avenues, none of
‘ which'were acceptable."'(p. 12)

Subsequent to the meeting on February 29, there were no
further meetings or telephone conversations with Planning,
Public Works, or the State Highway Departmeht,concerning
McKeonQ:(p. 17) It was their knowledge that the Highway
Department would accept nothing but the completed project.
(p. 18) |

They had discussions as to the fact that they had
already alotted for a roadway to pass through the Coverstone
tract,-béing called at that time Lomond Drive. This 44°
roadWay had been provided in Section 2. to relieve the
parallel road situation.

Coverstone, Section 2, was part of the land owned by
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§ Coverstone Limited Partnership (defendant). This was dis-
tinctly separate from the McKeon site. (p. 9)
Section 3, Coverstone, did encompass part of this
| McKeon,tracﬁ. The discussion was centered on 'the traffic
anticipated through this roadway which would dictate that
something greater than the 44' section be required through
this tract. (p. 13) -

The 44; roadway is in Section 2 of'Covefétone and there
was no roadway, whatsoever, in Manassas Quads to be dedi-
cated to the cduhty other than Coverstdne:andfa connector
going through td serve the remainder of the Coverstone
property. -

The 44° right—of-way does not occur on this site plan
because it_is‘in the middle of Section 2. ‘Lomond Drive
swings back to Route 234. So, Coverstone ﬁrive is 48' and
was intended to serve the property to.the-féar,

They<did not proceed with any site planAuntil.Mr. Rose
would have had his hearing on the use permit. The only
thing they'were actually éerforming-was a study physically
trying to position units and the only wo:kvafter the meeting
on the 29th was the one to restudy the property to see what
the unit configuration would be with a new road. (p. 15)

The Planning Commission hearing on the special use
permit was scheduled for. the 15th of March for the Woodbridge
and Manassas Quads. They recommended approval to the Board

of Supervisors. (p. 16)
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"The Board's makéup being as it was, I dén't know that
the recommendation of the Planning Commission would have
beeh of any consequence." The first heariné.Was scheduled
at the Board for May 18 for approval of the site plans.
There were four condominiums in all:. two'bf-McKeons and two
of other developefs.

They were not working at the time of this'submission of
- the preliminary on plans and profiles, grading or other
_ submissiqns that would normally have had td accompany the
site plans becéuse they were awaiting the special use permit
hearing to make absolutely éertain thét the project was

going to be éllowed in Prince William Coun£y.u
They were instructed by Mr. Rose not to do anythihg
. further ﬁntil the use permit was granted, ahd’that hearingA
" was scheduled for May. (p. 34)
Thevseéond plan came up through Mr. Rése. It was not
-discussed aﬁ the meeting. Only the first plén was discussed
" at the meeting. ?hey discussed that they would have to
.recommend against the plan. ("They"” meaningfthe Department
of HighwéYs, Planning and Public Works.) But fhere were no
discussions as to what effect this wouldrhaQe upon the
approval or disapproval of the plan. (p. 54)

No firm offers were ever made by McKéon to do anYthing.
He thought that they were merely avenues‘offexploration. (p.
55).

There was no detailed analysis made as to how much more
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expensive the roadway would be. . It just "looked" like
another $50;000.00 for the additional roadway, but he just
'"felt" 1t would be more expensive. (p. 57)

At the February 29 meeting they offeredualternatives

"and tried to find out if they could get by "with as little

as. possible.”

As of the 29th, he feels that Rose was trying to find a
way to develop the property.

Following the meeting, they drew the conclusion that
there was no alternative. - (p. 13) Mr. Rose did direct him
to draw up a new site plan ineluding the“roadway; it was not
offieially submitted to his'knowledge. (p.il4)

He doesn t know whether the additional fee for the
addltlonal units was pa1d He did receive the letter, dated
March_22, requesting the additional fee which he probably
referred to Mr. Rose, buﬁ he does not remember submitting
that plat. But, it is possible that Mr. Roseemight have
submittea it. He did give Mr. Rose copiesvof it at some
point around March 1. (p. 32) |

Nine months to a year is the average for processing a
site plan through final site plan approval. As far as the
particular site plan for Manassas Quads, the usual amount of
time was spent with the processing. The people in the
Coﬁnty did not drag their feet or hold back in any way.
"Normal speed is very slow, no more than normal." (p. 31)

He agrees that the Board of Supervisors has the ultimate
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say-so on a site plan. Béyond that there are appeals legally.
(p. 65)

It was not suggested at that meeting that the plan
would not be forwarded to the Board. (p. 52)n'Théy would
certainly have forwarded the plans with their recommendations.
There was no discussion at the February 22 ﬁeeting or at
| that timé, as to what would happen if the second plan were
- not filed. (p. 53) |

In designing of site plans, everything’is taken into
'éonsideration and it is usually baéed on the:master plan of
the érea. The master plan did not show the road at this
time. (p. 20).If there had been a master plan adopted in the
area theﬁ the 110' right-of-way would have been shown and,
in that césé, they would have expected to c¢nstfuctvthe 110"
right—of—wéy.

| If the master plan had previously been adopted, and fhe
same situation would have arisen, they would have dedicated
the road and built it. (p. 23) The density'on this property
- was ten units to the acre so that on 21 aCres they could
have had 210 units. The reason for the 212 units shown on
the new site plan was that they were going to see if théy
could gain two units more than allowed undef density in
return for the road in order to offset the cost. This
proposal.was never made at any meetings.beéause they never
got to that point. This was something that was done after
the meetings when the new layout was méde; but nothing of

this nature was ever submitted or approved. ‘It was not
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known whether or not that Board would have approved that
plan. (p. 23) They were entitled to 210 units, but it
didn't fit a quad arrangement which has totbe built in
fours. ”The first time they came in with 208 units because

thét was the maximum they thought they could_get.

Ashton Avenue did not result in any loSs of units. (p.
24) | |

There was a new redquirement for siltation control that
was not a requirement at the time McKeon qamé from California.
This was évnéw ordinance developed during the_era that all
counties were beginning to develop siltatiénicontrol ordinances.

'.At the time of the contract there was n§ requirement of
siltation éontrol. In answer to the question'as to whether
any other new requirements for site plans théf he could
recall that came into effect around this time: (p. 65)
ﬁWell, the one requirement was the condominium use permit."
The majdr things that happended during this period of time
in the ordinance was a change for siltation gontrol and a
changefto establish a condominium use permit.

Siltétion and erosion control ordinance was not specified
in P:ince William County at the time of.tﬁe original submission
of most of these preliminary site plans; therefore, subsequent
to the plans being offered to the County, éiltation and

erosion became an item that was supposed to have been submitted

.with the preliminary site plan at the time it was done. It

went into effect sometime around January 13. (p. 32)

There was no discussion or explanations to Mr. Rose
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that there would be a condemnation proceeding. if he did not
dedicate. (p. 46) "We had no discussion past the point that
- if he did not want to dedicate the right—of—way, that he
would have to appeal to the Board of the decision that
Aéhton Avenue went through the property. We.did not go
anywhere beyond that discuésion."

| Noione ffom planning or public works ér‘the depértment
of highways either in meeting or on the teléphone ever used
the word "condemnation" or "eminent domain." (p. 19)

Iﬁ his experience, when development takes‘placé more or
less all at one time or in pieces along_any déﬁelopment
area, there is scattered development and the county simply
~ waits for development to take place. (p. 67)

| The only occasion he knbws where Prinée William County
has actually condemned with the access is to IBM, which was
one to encoufage industrial'dévelopment.' Tha£ is the one
instance he does know aside from condemnatioﬁ-for sanitary
: extentiqns;

The real cause of the addition of Ashton Avenue was
that_RQute 234 was breaking down as to its ability to carry
traffic. To that degree, all development was an additional
burden'on.Route 234. (pp. 63 and 64)

The witness, most likely, first becaﬁe aware of the
desire on the part of the County for the parallel roads to
i Route 234 in the later part of January by a phone call soon

- after the submission of the site plan. (p. 25) Within this




immediate area, this same engineer.(Springfield Associates)
represented Berlage-Bernstein, Crestwood Constfuction
Corporatién, Jerry Wolman Company, Bresler and Rinervwhich
are almost immediately adjoining projects which would be in
sort of a similar'céndition; that is, buildérs who wefe
building on this 234 corridor. All four of these developers
have inherited Ashton Avenue. (p. 26)

In all of these jobs, the roadway has béén widened to
the 110' right-of-way. Crestwood and Jerry Wélman are
pfesently under construction, and they themselves ére doing
the constfuetion.(p. 26) |

'In 23 years of submitiing site plans;'there have been
tremendous changes in relationship in what W§s.happening
then and today; es?ecially to the site planlérdinance; (p.
65) It was relatively free and almost nonexistent twenty
years agd'ahd today it. is very stringent. ‘It is attempting
now to evén tell you which trees you can qﬁt down on the
site. Thatvis how severe it has become. .

>'"Tb‘some degree a more sophisticated pléﬁning philosophy
[is being_reflected], but I don't think the planning has
been ddne sufficiently in advance. I think it is reflecting
more the public's reflection of what we did twenty years
ago, namely, the present ecology movement and the fact that
twenty yvears ago we went in. and denuded and'stripped a piece
of ground and threw some houses up which are referred to now

as tibky—tacky and the industry itself has-reflected this.
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The counties are going oVérboard in responding to it. I
don't believe they are thinking through the entire process
in their response sometimes, but I‘think it's something
we'll have to give and take on." (p. 66)

The builder's interest and the County's.interest don't
always coihcide because the County has to plan an entire
area and the builder is trying to plan for a éet area. The
defendant's attorney said that we can stipulate that the
builder tries to do as little as possible. (p. 62)

The difference in opinion as to the necessity for a

particular size of roadway is reasonable.
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SUMMARY OF DEPOSITION
OF
DAVID L. CAMPER
RESIDENT ENGINEER FOR THE
VIRGINIA DEPARTMENT OF HIGHWAYS
" MANASSAS RESIDENCE
~The highway department réviews site pléns and sub-
di?ision'plané to assure that roads being coﬁstructed and
| infended_for acceptance into the State highway system are
built to state minimum standards. A further reason for
re#iew is to determine the effect it might have on roads
already in the system. (p. 4)

Its recommendation is made to the Board of Supervisors
which ultimately acts on approval of the-plat;

As an operational office in Manassas,.it:did not design
projects Qr'make policy. The main object of the Manassas
.offiCe is the maintenance of the state systém. (p. 5)
| The whéle area of the Rt. 234 corriddr;”beginning in
late 1970, began intense develépment as tracts which had
beeh'zoned previously began to develop. (p. 7)

Included in these developments were thg Paradise Tract,
Bristow Station and other plans for the Coverstone Tract.
The pléns for Paradise and Bristow were submitted at about
~the same time as site plan 23~13, i.e.,.abou£ December of
1971.  |

;After receipt of a copy of the sité plan from the state
highway‘department, joint informal meetings were held between

the county staff to work out any problems raised by the site

plan. The meetings were basically meetings where either
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public works of planning had problems that it felt were
raised by the site plan, or if the developer had questions,
it would provide a means where they could al; meet jointly.
(p. 9)

At no.point did the highway departmenﬁ:ever'formally
cemment 6nithe preliminary site plan. (p.'li)

Mr. Camper was present at certain meetings in February
and March and we can attach memorandums of those meetings;
however, even theugh some of those memQrandums peftaining to
those meetings were signed by Mr. Camper, it was over his
sighature but was written by Mr. Harrison th~was present at
all ef the meetings. (p. 11) Mr. Camper was present at
6ther discussions which, although they did'het perhaps touch
on that particular site plan, did touch on the.area. (p. 12)

At no time did he ever threaten to coﬂdeﬁn for Ashton
Avenue or threaten to use the power of emineht domain.

As Mr. Camper stated,.they have the,ﬁower of the state
agency tevcondemn,-but only after the plans are approved by
the Highway Commissioner and no one below the Highway
Commissioner has power to'condemn. Secondly, there were no
funds available, so there was no way. |

Mr. Camper says: "We do try to work:closely with the
local governing body to secure dedicatidn_of rights-of-way
and to implement needed corridors that would be required by
a development and development. by these as part of their plan

and be built by the county ordinance." (pp. 12 and 13)
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No plan was ever adopted by the highway department fof
Ashton Avenue, although there had been site plans that
included segments of Ashton Avenue that have been reviewed
through normal county procedures and concurred in by the
highway department at Manassas. Therefore,re§en at this
point, Seétember 21, 1973, there was no power on the part of
l_the highway department to condemn for ahy,part of Ashton
‘Avenue. (p. 13) :

'If, in a hypothetical situation, Mr. Camper felt that
there was a parcel that should be condemned, that is, it
would be: in the best interest of the departﬁént to condemn
(again, a hypothetical, not necessarily this;vsite), then he
could recommend.that-thelnecessary steps be undertaken.
HoWéVer, before the department undertakes such a step, fair
market Value first must beioffered to the lghdowner and a
plan would have had to be previously adopted by the state.
This, inbthe state, is called right-of-way aéquisition.

What first must be done is have appraisals made by the
right-of-way section (p. 14) And, the appraisals must be
approved before the right-of-way agent may.go over to the
property and make an offer.v Only after the offer is made,
and the property owner has had a certain time to consider,
can there be actual condemnation.

The letter dated February 14, 1972,'under Mr. Camper's
signature referred, evidently, to a meéting where Mr. Hellwig

was present, but involved different site plans than the one
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'appears that Mr. Williamson of the Public Works Department

which is the'subject matter of this case and involved a
different section of Ashton Avenue, or as it.was called,

South Bristow Station Road.

It had to be clear to Mr. Hellwig at this meeting that

_atvsome point there would be a continuance of this road

northward. (pp. 16 and 17) From the Minutes, dated Februéry
22, which refer to a meeting held on Februéry 15, the first
parégraph refers to the Bristow Station Road from the Manassas
Loop up to Rt. 621, and this, in effect, inéludes the Ashton
Avenue. At the time he went into the meeting; there was no
clear cdt,uhderstanding as to what was going fo be asked for
as to theVWidth, although it was apparént to the highway
department that 110' could be justified from the traffic
becausé‘of the various development plans at‘that time, i.e.,
February 1972. (p. 17) |

Thé_letter signed by Mr. Camper dated March 3, indicapes
that there was a disagreement as to the position of the
state highway department and the County, répresented by Mr.
Williamson of Public Works, since the Virginia highway
department felt that the developer should no£ only dedicate,

but construct the road across this property, whereas it

felt that the dedication was sufficient and that the con-
struction could be deferred. (p. 23)
Under persistent questioning from Mr. Garnier, who

demanded to know what would be the remedy of the County or
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the State if the developer (or any developer) refused to
dedicate any property along the proposed Ashton Avenue, Mr.
Camper agreed that the only remedy available would be con-
démnétion——éssuming that all remedies had been exhausted.
There'is no control by the highway deéartment.as to
what time development or construction of Ashton Avenue could
take place. (p. 29) Actually, what is happening,  is that
development takés place in a skipping pattern. There are
two and possibly three developments that have sections of
Ashton Avenue in their approved‘plans,ﬂbut they ére not
consecutive, i.e., not side-by-side. Furthef, there is no
policy in the state highway department to fill in the gaps.
Agéih, Mr. Camper referred to the letter of March 1972
wherein Mr. Harfison‘states that "due to the'iack of funds
by the Viréinia Deparﬁment of Highways, we will not be in a
position to construct Bristow Station Road at. the same
schedule as the high density zoned property in this area is
developed." (p. 30) There is no set of plans which the
department has that would, in any way, put them in a position
for a right-of-way acquisition so that land acquisition can

take place.
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SUMMARY OF DEPOSITION
OF
R. W. HARRISON
ASSISTANT ENGINEER FOR THE
VIRGINIA DEPARTMENT OF HIGHWAYS
MANASSAS, VIRGINIA

Geoige Hellwig, the plaintiff's engiﬁeer,\was present
at a meeting attended by the witness and Mf;iH. L. wWilliamson,
Mr.vJames H. Payne, Jr., and Mr. R. P. Fonés of the Prince
William County Public Works Department, and Mr. D. L. Camper
of the Virginia Department of Highways, at which there was
‘an informal presentation of the need to extend Bristow
‘Station Road through plaintiff's property.:'(p. 7 and memo
of meeting dated 2/23/72)

There had been priér discussions with Mr. Hellwig about
the neCessity for Bristow Station Road from the intersection
.of‘Route 661 to Manéésas Western Loop, inclﬁding a discussion
a£ a heeting on February 8, 1972,

At another meeting held on February 29, Mr. Williamson,
Mr. Payne, Mr. Harrison and Mr. Henrvaibér~of the Planning
Department in addition to the witness and Mr._Sam Rose, an
official Qf the plaintiff, Mr. Hellwig and Mr. Robert
Kohlhaas; plaintiff's attorney, were presenf (p. 8 and memo
of meeting dated 3/3/72), Mr. Rose said he‘w§uld didicate
the llO; road if there could be some understanding reached
on sewer availability and.if a differenttroad could be
placed adjacent to plaintiff's property. (p. 10) The State

Highway's position was that the plaintiff should develop the

road as well as dedicate it, but Mr. Williamson thought that

-406~




Public>WOrké might only ask.for dedication. .The highway
depértment had no money in its six-year budgét to construct
the'roadway‘ (p. 11) Mr. Harrison said that the highway
department would have to recommend that the-Rt; 234 corridor
plan bé deferred if construction weren't provided. This
difference, which was discussed in front ofAthe plaintiff
ana_his engineer and attorney, was never résolved. (p. 13)
Subsequently, a revised site plan showing the 11°

roadway was brought to the highway department. (p. 14)

v _At no time ét any of the meetings or in any conversation
With piaintiff's engineer was:the word "condemnation" or
v"eminénfvdomain" used. There was never any threat to condemn.
(p. 15)

| The only way the Virginia Department of Highways could
go to condemnation or eminent domain would be on a project
. set up by the department for a roadway. No pfoject was
established. -

Prior.requests to the department to uéé the State's
:.power of eminent domain tQIaidvin establishing an easement
or roadway connection for a developer havé always been

rejected.
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SUMMARY OF DEPOSITION
OF
HENRY G. BIBER
DIRECTOR OF PLANNING
PRINCE WILLIAM COUNTY, VIRGINIA

I. DUTIES OF PLANNING OFFICE IN REVIEWING SITE PLANS
AND SUBDIVISION PLANS.

Thé duties of the director of planning, which was Mr.
Biber's position at the time the site plan wés submitted and
was under discussion, include site plans andbsubdivision
plan review with respect to the plans and the way in which
the proposed developments would fit into the community and
also with a certain respect to the zoning Qfainances. (pp. 3
and 4)

Until January 1, 1972, the Zoning Administrator was
part of the Planning Office and on that day;'he became part
of the Public Works Department. The PlanninggOffice is
responsible for revewing the plans with respect to their
conformance with planning area plans and with the way in
which the development will fit into the community. The site
plan and subdivision plan is reviewed in regard to the way
in which it impacts adjoining land uses, or adjoining lands,
whether or not they are zoned, but in which may be anticipated
a certain amount of development. (p. 5)

The Planning Office began to be involved in reviewing
the site plans beginning around 1970. for: .impact upon
adjoining land uses, the problems that may arise out of

roads that don't connect property or which_don't provide
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sufficient capacity. (pp. 6 and 7) By law, the Planning

i Office is charged for overall planning in Prince William

County, and, if it did not review site plans, it would have

a very large gap between the plans and reality. A vital

function of the Planning Department is, therefore, a review

| of these site plans.

The usual approach of the County Planning'staff was

, that a site plan ought to include, as far as roads went:

|  "Any of the roads which are necessary to serve that site and

connect it with adjoining properties so that.a.road network

sufficient for that site, as well as adjoining properties,

could be arrived at. And we recommend that wherever such

roads cross the site that these be dedicated for public use

at the time of recordation of the final plat." (p. 28)

: The Planning Department makes and effort to show that

the road is needed for the development itself, and also to

prOVide'for a road network which would be adequate for the

area. (p. 45)

II; HOW ASHTON AVENUE EVOLVED.

"The road we now know as. Ashton Avenue has a history

which began with the reconsideration of the Manassas Planning

,  Area Plan. On this plan there were a number of roads which

were shown to the west of Route 234 and it was realized that

these roads shown on the plan were probably not going to be

| adequate. One of the main reasons was there had been a

number of rezonings in the area, actually in a larger area,

-409-




which would result in more dense developmenf,than the Manassas
Plan had originally included. This would put a very heavy
load on Route 234 and it was realized that édmething had to
be done to reduce the burden on Route 234." (p. 9)

| "In studying the various proposals thatvwere made, or
in studying this plan, we began to tie together roads that
were running essentially north and south on the west side of
234 and through a process of planning and discussion of
needs and re-examination of the land uses in the area, the
propbsed landAusesj the probléms on 234, Ashtoﬁ Avenue
evolved and it is now part of an adopted revision to the
Manassas Area Plan." (p. 10)

Ashton Avenue is designated "A-1" on fhe.corridor plan
map and runé from Route 621 to Manassas townvlimits and is a
110' road with an arterial road classification. (pp. 12 and
13)

Coverstone Drive is classified as a 64' right—of;way,
which is a four lane, undivided, major throughfare. Coverstone
Drive is shown on the original site plan for Manassas Quads
and it ‘is now being built aleng the side of;the property
with the Country Séene Townhouse development, and it cuts
aldng the side of the Manassas corridor devglopment. (p. 11)

The concept of Ashton Avenue went through several
évolutions. The first stage did not show it as a continuous
road, but as an extension of Lomond DriQe, {p. 13) However,

in late 1971 or early 1972, it was decided that Ashton
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Avenue would be a continuous road based . on a study of the

future traffic because of the development in the corridor.

west. of 234. The estimates of traffic generation were based

‘on existing zoning and on the density of land use as shown

in the adopted Manassas.Area Planning Map. (p 14)

The development in the corridor. itself was studied with
great concern because of the number of site plans being
developed in the corridor, and the County felt it had to get
the information ready to get the planning straightened out
so it could deal with the site plans. |

In February_of 1972;.or about that time, any de?elopers
in-the.Route 234 West corridor whose Plans were being submitted
were discussing Ashton Avenue with the County ‘planners, and
in every case the concept was accepted by theddevelopers.
(pp 16 and 17) | |

George Hellwigqg, of Springfield Associates, was involved
in many site plans in the same corridor, and knew definitely
by early 1972 of the plan for Ashton Avenue, and of the
request of the County for dedication.

ITII. DISCUSSIONS OF SITE PLAN 2313, MANASSAS QUADS.

-There was at least one meeting (being one of the regular
meetings which was held in the office ofithe‘highway department
with Planning and Public Works) where this particular site
plan was discussed. (p. 19) The plan, the design, the

arrangement of the driveway, the connections to Coverstone

; Drive and the Ashton Avenue right-of-way, and, also, there




was a discussion as to whether there should be a requirement
to construct Ashton Avenue or a requirement to dedicate the
right-of-way. (p. 20)

The County has a site plan in its possession dated
March 3 as being. received by the Public Wofks Department. and
a marked copy to the Planning Department. This preliminary
site plan for Manassas Quads shows Ashton Avenue, i.e., the

right-of-way being dedicated, through the tract. (p. 17)

IV. IMPROVEMENT OR DEDICATION.

There was no firm pblicy then and thefe is no firm
policy now, from the Planning Office, as to:Whether a developer
is responsible for construction of roads of this type which
serve a wider area than the site itself. (p. 34) He could
not-recall whether there was any particularvconclusion to
the discussions as to whether the developer should be asked
to make the improvement. After extensive guestioning, the
witness was quite firm that there were no written plans and
no firm conclusions reached as far as this barticular site.
(p. 37) | |

In recalling a particular meeting where‘Mr; Rose from
McKeon was present as well as representatives of the Highway
Department and Public Works, and possibly Mr. Hellwig,

Ashton Avenue was discussed - where it would be located,
what its purpose was. (p. 39) They might also have discussed
whether it should have been constructed by the developer,

but the witness couldn't recall what the recommendation was
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on that or if they had one.

He could not recall whether or'not the,Pianning Office
recommended that the developer construct the four lane
section or not. (p. 32) -

In thé report dated March 27, 1972, it ié stated that
the site will be bounded on the east by a proposed arterial;
A recommended set-back for the arterial was 5Q feet for all
buildings, yet one building is as close a3322 feet. The
report does not state whether or not there was a recommendation
that the builder construct and, to the witness's knowledge,
there is no recommendation in writing fromvthe Planning
Office that the builder be.made to conStru¢t Ashton Avenue

through the site.

V. NO THREAT OF EMINENT DOMAIN.

At no time, at any of the meetings or discussions held
with thé developer or.with the highway department employees,
did anybne make a threat to condemn (pf 22)-‘It was the
position of the Planning Department that it was a necessary
part of’the'road network to serve the area and that site
plans should alsovréflect the necessary road networks. At
no time was the word "eminent domain" mentioned or threatened.
The planning office has no authority to éondemn.

No statement was made that if the éité plan would not
be appfoved unelss McKeon dedicated the land to the county

which it was asking for. (p. 46)

—\413_




VVI; NECESSITY FOR.SPECIAL USE PERMIT.

Since it was the job of the Planning_bffice to review
special use permits as well as site plans} since the Board
of Supervisors might find that a condominium special use
permit would not be in the best interests of the County at a
particular location, it was usually their effort to get a
special usevpeiﬁit application to the Boara'qf.Supervisors
prior to the submission of final.plans or even preliminary
site plans. (pp. 25 and 26) It was more economical to have
a special uée permit granted prior to full review of the
site plan.

The staff report on the spécial use permit recommended
approval with conditions.and referral was:made to the Board
of Supefviéors on March 17, 1972. Staff reports were sent

forward with this referral to the Board of Supervisors.

VII. NECESSITY FOR APPROVAL OF BOARDFQE SUPERVISORS.

It is not a "fact of 1life", that unless.the land were
dedicated, a site plan didn't have a chance of being approved,
because the recommendations of fhe Planning Department and
the Public Works Department are not always followed by the
Board of Supervisors and "there are cases where the Public
Works Department and the Planning Office haye made recommen-
dations, and even . the Virginia Department 6f_Highways has
made recommendations for dedication or ihprovements, which
have not been supported by the Supervisdrs, and the developer's

plan has been approved without these recommendations being
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adopted by the Board." (p. 49) |

And, there is a definite possibility that, if the site
plan had goné to the Board without the land being dedicated
with the recommendation that it not be approved both by the
Public Works and the Planning Départment, that the Board of
Supervisors would have approved the site planfanyway.

He did not state to Mr. Rose that if the land were not
dedicated he "didn't have a prayer to héve the site plan

approved” or even words to that effect. (p. 54)
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VIRGINIA:

IN THE CIRCUIT COURT OF FAIRFAX COUNTY

MCKEON CONSTRUCTION COMPANY,
Plaintiff,
~vs- AT LAW NO. 27087

COVERSTONE LAND LIMITED PARTNERSHIP,
et al,

D i e W N R

Defendants.

PLAINTIFF'S MEMORANDUM OF LAW

‘AND RESUME OF FACTS




INDEX

STATEMENT OF ISSUES TO BE CONSIDERED BY THE COURT.

II. SUMMARY OF PLAINTIFF'S POSITION WITH REFERENCE TO
THE ISSUES TO BE DECIDED. :

III. STATEMENT OF FACTUAL STIPULATION.
IV. SUMMARY OF TRANSCRIBED TESTIMONY;
V. 'LEGAL ARGUMENT AND AUTHORITIES.

VI. CONCLUSION.




I. SUMMARY OF ISSUES TO BE CONSIDERED BY THE COURT

Plaintiff, having had at the time of the brief hearing
in Court a preliminary view of the arguments which Defendants
apparéntly intend to incorporate in their memorandum, would
respectfully submit that in focusing upon the_true issues to
be divided herein, it would be well to set aside those quasi
iséués that.may well be raised by Defendanfsawhile truly not
suggested by the facts in this cause, nor by the law deter-
minative of it.

Thus, it is submitted that policies of Prince William
County as they may affect oﬁher builders, nof.the potential
reactions of such builders to a decision favdrable to McKeon,
are not iésues presented to the Court since neither Prince
‘William County, nor other sundry parties are privy to the
contractual dispute involving the parties to this particular
case. Nor should it be an issue that the need for a highway
may well have been increased by the fact-thét Plaintiff's
project would create additional traffic inuthe area. And
finally, whether or not Board approval would have been
granted should not be an issue since such approval in any
event would not lessen the risk of condemnatibn for the
purpose of completing Ashton Avenue should the land, at the
time of sﬁch completion not have been alféady acguired
either by dedication or through pressure 6f.the'County and

the State Highway Department.
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ITI. SUMMARY OF McKEON'S POSITION WITH REFERENCE TO
THE ISSUES TO BE DECIDED

The issues to be decided, then, are threefold; to-wit:
the facts surrounding the dispute suchhas to justify a
rescissioh by McKeon under  Paragraph 12 of the contract
under any one or several of the following:theories:

1. That, as characterized by one of the partners in
Defendant's venture, the legal blackmail of Prince William
County, was tantamount to a taking so as to'constitute a
taklng, or an acquisition w1th1n the meanlng of Sectlon
15.1-486, et seq. of the Code of Vlrglnla (1950) and Artlcle
One, Section Eleven-of the Constitution thereof, even though
the word "eminent domain" was not used specifically.

2. That since the imperative need of Ptince William
Coﬁnty fcr a 210 foot easement across the bfeadth of Plaintiff's

property would eventually result in eminent domain proceedings

if McKeon did not comply with the request so that the Route

234 Corridor concept may be implemented, the threat of
emineht domain or acquisition was well present within the
1ntent and meaning of Paragraph 12. |

3.. That it being apparent that the partles 1ntended to
allow McKeon to rescind the contract if part of the land
purchased by it were to be confiscated, albeit with compensa-
tion,.a fortiori that right would be of‘greater compelling
force'if_the acts of the County and the.Virginia Department
of Highﬁay became tantamount to a takihg-without any compen-

sation by the taking authority.
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III. FACTUAL STIPULATION

There having been filed a factual stipulation with the

Court, the same is, of course, incorporated herein with only

- these additional facts which Plaintiff believes to be agreed

to, being brought to the attention of. the Court: Plaintiff
is not relying upon a legal or factual argument centered
around any difficulties with the sewer avaiiability at the
time of settlement and Defendant is not making any claim for
damages as alleged in the counterclaim.

IV. SUMMARY OF TRANSCRIBED TESTIMONY -

The testimony to be considered by the Court was elicited
from a number of witnesses who were célled either.because of
their affiliation in the Defendant partnership, or the fact
that théy representea the County and the Commonwealth at all

times pertinent hereto, or their role as civil engineer who

rendered services to both Plaintiff and Defendants through

the course of events to be related herein.

It is fespedtfully submitted that these depositions

will be summarized herein for ease of reading with appro-

priate references being cited, but that Plaihtiff is most

agreeable to the entire contents of the‘depositions being

considered by the Court regardless of objections that may

have been raised at the time of the taking thereof.

Finally, it is submitted that the depositions of Henry
G. Biber, James H. Payne, R. W. Harrison and David L. Camper

are being offered to show the demands being made by the
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State Highway Department and Prince William County; those of
Aaron Toméres and Robert Stein to indicate to the Court how
the Defendants themselves looked upon‘the,fequest being
made; and.that of George Hellwig to show. the effect of these
upon the Plaintiff. '

A. Deposition of R. W. Harrison.

Mr. R. W. Harrison was the Resident Engineer for the

- Virginia Department of Highway (V.D.H.). His department
received site plan No. 2313 for Manassas Quads and was

called upon tQ make joint réc&mmendétidn to Prince William
County along with the Department of Public Works and the
Planning Department. He recalled a meeting 6n February 22,

at which Mr. Hellwingas present as engineer for the Plaintiff
during the:course of which a request for thé right of way
was discﬁssed with Mr. Hellwig who objected to the surprise

of no one present (T7). Mr. Harrison did remember a telephone
call from Mr. Sam Rose, then in charge of thévproject for
McKeon, voicing his opposition to the request (T7-8).

Mr. Harrison also testified that while Mr. Rose tenta-
tively contemplated agreeing to giving a right of way provided
another thoroughfare required by the Countj was moved off
the property of McKeon. (T8), this was apparently never
seriously considered (T9). |

Possibly of greater impact £o Plaintiff was the fact
that hot only was McKeon being requestedjtd_give the 110

foot right of way without compensation but was also being
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requested actually to build the road at its oWn expense
because this was apparently the usual policy‘of VDH with the
feeling of Mr. R. W. Harrison being that not to ask for such
construction in this particular instance would be the setting
of a bad precedent.(Tlo).

Finally, it was the testimony of.Mr._Ha;risonvthat‘
Plaintiff.Waé advised that if it did not cdméij with the
request £6‘construét the road, V.D.H. would have no choice
but to recommend to the Board of Supervisors that consideration
of the éite plan be deferred (T-11).

B. Deposition of David Camper.

Mr. Camper is the Resident Engineer fpr V.D.H; and that
body was in turn one of the reviéwing'agencies of £he McKeon
site. In his capacity he recalled several conversations or
meetings concerning the Roﬁte 234 Corridor énd the request
for the 110 foot right of way, but denied eVer using the
words "condemnationh or "eminent domain".‘_While he took the
positioh ﬁhat his role in the hierarchy of V.D.H. would not
allow him to initiate condemnation proceediﬁgs (T12) he did
concede that if indeed there was a parcel that he felt would
be in the best interests of the department to condemn, he
would be the one who would make the recommepdation that the

necessary steps be undertaken (T13-14).

Mr. Camper was asked to elucidate upon what.Mr. Harrison
had testified to about McKeon being willing to dedicate some

land, and his reply would establish once again that this was
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strictlyvéettlement type negotiations in the spirit of
seeking an amicable resolution (T20).

.Probably of greater impact.was his testimony.that the
‘expense of the construction would have to be borne by Plaintiff
(T21) and that should it refuse to do so the;recommendation
of V.D.H. to the Board of Supervisors would be for deferment
of consideration of the site plah (T122-23) .

Finally, while it took several pages of qﬁestioning
(T25-27), to get him to do so, he did finally concede that
in &iew of the hature of the proposed road, shouid the
owners of the land at the time of constructiod of thé Ashton
Avenue concept refuse to dedicate the land; condemnation
wouid then héve to be the remedy. The Courf'é attention
would also be respectfully called to the faét_that this is
precisely what Oscar Yates testified to on Cfossexamination
at the hearihg in Court after being called as a witness by
Defendant. |

C.. Deposition of Henry G. Biber.

Mr. Biber was the Director of Planninénfor Prince
William County at the times pertinent hereto. The first few
parts of his testimony were centered,afouhdbtellihg us the
importan¢e of the function of his office andnwhy it is vital
that the’perosed site plans be reviewed‘éérefully. He also
testified extensively about the compelling need for the
creation of Ashton Avenue and "traffi¢ generation" (T14) .

In fact, it was compelling enough so that all developers in
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the area had apparently to be convinced by_the various
egencies to "accept" the Ashton Avenue concept (T15).

Mr. Biber reccgnized the fact that builders were being
asked to deveiop the road, in addition to dedicating the
right of way (T20) but took the position that tnis could not
be required although a fitting recommendaticn would be made
to the Board if compliance with the request did not come
forth (T20).

Eventually, the testimony of Mr. Biber became centered
around the question of how the other buildersihad been
convinced to dedicate their land in spite of their reluctance
to do so (T44 to T50) and we would respectfully submit to
the Court that this entire segment of testimony'deserves to
be read not only because of its general tenor but because of
the specific testimony about the quasi power play carried
out by the various agencies through the use of their recom-
mendation power,

D. Deposition of James Payne.

“Mr. Payne was acting Director for the Department of
Public Works and testified that the subject site plan came
to his agency also for approval and that in February there

was a meeting held at which Mr. Rose was present with the

primary reason therefor being the question of the right of

Way.

Maybe of greater interest to the Court should be the

knowledge of Mr. Payne (T27)vthat.where_the needed. land
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could not be bought or purchased the right of way would be
condemned, and thatAin fact he did not knoonf any plans
going to the Board of Supervisors for approval.without the
'reqﬁired dedication being made. (T39). He did know that some
were originally presented for approval without the right of
way but that in due courée all the builders were "convinced"”
that the land ought to be dedicated (T40).

Discussion was also had about the fact that Mr. Payne's
office as well as the Planning Department would be able to
slow down the processing of the plan considerablY'if a
builder did notvcooperate with the request fof dedication
(T43-44). Mr. Payne further testified thaﬁ while a site
planvshould'reach therBoard in three to four months (T43),
‘this particular plan, filed in November, was still sitting
in the middle of April (T50) and that thié was because the
commentS'of all the reviewing authorities had not been
prepared, with that of V.D.H. being conspicuous by its
absence (T50). -

| And while at Page 52 Mr. Payne did not wish to say that
McKeon had refused to dedicate the right Qf way,,he‘finélly
admitted that as of April 4 he still had no idea when the
applidatidn would reach the Board and‘thaﬁlhe.did in fact
know that McKeon did object to giving thejright of way

(T57) . |

'E. Deposition of George Hellwig.

At all times pertinent hereto, Mr. Hellwig was .a certified
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professional ¢ivil engineer representing Plaiﬁtiff in its necgo-
tiations with all the various government éntitieS'invdived herein.

| Subséquent to the rescissioh of the subject contract,
Mr._HellWig‘was retained by Coverstone to cémplete engineering
work on the subject property and at that time he kad@ to show
the 110 foot right of way on its site plan (T40) and stated
that no attempts were then made by Coverstone to avoid
giVing the same since thatrcémpany apparently felt that all
possible meetings had been held (T41). 1In fact,,it was his
statement to Coverstone that there,was no.hope for bypassing
the request. Moreover, while édviéing both McKeon and
Coverstone, it was his opinion that without the needed
dedication, chances for approval of the siteﬁplan by the
Board were'siim indeed since three of thefCOﬁnty's depart-
ments would be against it (T41-42). |

Probébly of more importance, was the fact that as of

the date of the depositidh (9/26/73) Ashton.Avenue was in
the process.of being constructed and that.régardless of who
the.owner of the land was, if the right of way. had not been

given, even without development of the land, condemnation

would have been the necessary remedy of the County or State
(T43f44){

Mr. Hellwig further testified that the first time
McKeon became. aware of. this request was by.a telephone call
from Oscar Yates in January to him (T46) with the net effect

that not only did the County. and the State request a giving
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of land, but also that the developer pay fot'the construction.
It was then that the State and the Countjltook the position
that they would not consider the preliminery.plan because it did
‘not show the requested right of way (T51-52) and in fact, it
was the recommendation of the reviewing agencies that action on
the application be deferred (T53). Plaintiff, was,.of course,
amazed and disappointed since it intendedfto'build units on that
land (T50) and consequently requested Hellwig to prepare an in-
-office plan showing thevright of way so tﬁat the effect of it
could be seen. Although this was subsequent;y obtained by
~one of the reviewing autherities, it was neVer intended to be
filed‘and in fact was marked "Do Not Print" (T53).
Subsequently, Plaintiff explored varieus avenues of com-
. promise, but was turned down (T55) with'the result that to
revise the plan so as to relocate the units to accomodate the
readway made the project obviously more'expensive for McKeon
(T55) because of the cost of the construction of the road of
more than $50,000.00 (T57) and the actual.loss of open space
(T55). This would obviously increase the development cost of
the units which would have to be passed'en to the consumer and
in turn not make them as marketable (T56).

- F. Deposition of Robert Stein and Aaron Tomares.

Both of the above depositions are discussed here together
because from the point of view of enlightening the Court
withvfeference to how the Defendants themselves felt about

the request for the land, these are most enlightening. Both
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these gentlemen are partners in the defendantlpartnership.

While Mr. Tomares called the requeFt an unreasonable
request (T8), Mr. Stein was somewhat more bold in his approach
and called it éCounty blackmail” (T56). He went on to state
that it was unreasonable (T42) and that in fact he had never
developed.a piece of prbpertvahere such demands were‘notv
made (T17). Aftef taking over the project he was not told
that the site plan would not be apbroVed without the dedi-
cation "because the approach is more subtlé than that" (T55)
but in fact knew that the problem cannét be beght (T62) and
that in truth there is no site plan approval for any builder
who.doés not give in to the demands of the County and V.D.H.
(T64) .

V. . LEGAL ARGUMENT AND AUTHORITIES

That Plaintiff is entitled to recover the $50,000.00
which is the subject of this lawsuit can clearly be seen
from seVerél arguments and since each of these must neces-
sarily be considered one at a time it is submitted that
indeed théy are all equally worthy of consideration.

At the outset, while this does not appear to be contested,
it should be made clear that clauses 6f the nature of Para-
graph 12.ére clearly valid and enforceable in Virginia.
Should this be an issue in the eyes of the Court, Plaintiff
would‘be pleased to furnish many authorities which are
omittéd herein for the sake of brevity;

Probably the leading authority in'Virginia would be the
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case of the the Board of Supervisors of Fairfax County vs.

DeGroff Enterprises, 198 SE2d 600. It is submitted that

this case draws a direct parallel to the iSsues to be decided
by the Court since the facts involved hereih révolved around
the Fairfax County zoning amendment which required the
develope:.or owner of property to rent or éell 50% of their
units to persons of low or moderate income. - |

Under the key number of "Eminent Domain2(1)" the Court
ruled that this would constitute a taking within the meaning
of eminent domain proceedings énd was violéﬁiVe of Section
11 of Afticle 1 of the Constitution of Virginia and Section
- 15.1-486 of the Code of Virginia.

It is respectfully submitted to the Court that if our
Supreme Court felt that such a zoning amendment was tantamount
to a taking without compensation even though ﬁhe builder in
that case ﬁould in fact derive some income ffbm the land, a
fortiori, the acts of the Statevin the instan£ case had to
.constitute a taking within the concept of eminent doﬁain but
with the distinction that in this particulat case there was
the additional evil of bearing absolutely no income or com-
pensation fo McKeon Construction Companyﬂ .

It is further submitted that there 'is no magic stated
to the words "eminent domain", but rathe£ that the term has
been used in legal context as representing the act by the
State of taking land previously owned privétely. Thus, to

say that the Plaintiff here was not faced with precisely the
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contingency provided for in the contract becagsé the words
"eminent domain" were not used would be as ludicrous as

saying that an attempted murder did not in fact take place
upon the firing of a.gun at the intended victim because of

‘the fact that the accused did not in fact utter any threatening

words.

Thus, Black's Law Dictionary states that the right of
emihent domain is exercised by the State When,it asserts,
either temporarily or permanently its domiﬂion over land
located within it. This, of course, is precisely what was
being done in this instance regardless of thé "subtle manner"”
in which it was being achieved as describéd by Mr. Stein.

Furthermore, each of the becenial Digesﬁ'undér the
heading of.Eminent Domain 2(1) devote a g:eat many pages to
annbtating cases from all jurisdictions dealing specifically
with whenva."taking" has taken place within the context of
eminent domain, although not specifically labeled as such so
as to warrant compensation.‘

The leading A.L.R. annotation is found at 21 ALR 24 785
and addrésses itself to the question of the marketability of
tiﬁle once condemnation proceedings have'been instituted or
threatened. However, whilé all of the caseé annotated .
therein turned on the effect of the fact,that there was a-
threatened condemnation upon the tiﬁle,to'fhe property, ih
this instance McKeon does not have tovg¢156 far as to show

the effect of the taking itself, since under the contractual
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pfovision which is the subject of this lawsuit the existence
of the threat in itself is sufficient ﬁo entitle the purchaser
to rescind. H

Basiéally, it is therefore submitted‘that Paragraph 12
read.in_its entirety gave to the Plaintiff the right to
rescind if there should occur prior to settlement a change
that would result in leséer use of the property; The attention
of the Court is therefore called to the casé‘éf Clay vs.
Landreth, 187 Va 169; 45 SE2d 875, wherein land which was
the subjectnof the contract underwent a change in zoning so
that it could no.longef bé used for the intended purpose.
Specific performance was sought by the selie;s and fefused
by thé'Court because of the substantial chaﬁée in condition
and in value. |

Finally, the attention of the Court is,célled to the
mény caSeS-Which are listed in Appéndix "A" attached hereto
which all basically rule that a taking occurs when the
entity clothed with the power to condemn substantially
deprives the owner of the beneficial use and enjoyment of
-his property although an eminent domain proceeding is not
acﬁualiyvihstituted.

VI. CONCLUSION

in view of all the above authorities; but more particularly
because of the factual pattern which emerges through the
depositions, it is respecffully urged of the Court that a
verdict on behalf of Plaintiff be rendered.
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While there are many reasons to sustaih.éuch a verdict,
probably the most compelling can be clearly éeen when one
looks at the total facts.> For indeed, it is submitted that
clearly, fhe eveht contemplated by the paftiéé took place
whén the Cournty blackmail described by Mr.;Stein was applied
thereby.créating the damages which were testified to by Mr.
Hellwig. But even more precisely did that'event reveal
itself to have taken place when.the'greater nﬁmber of all
the witnesses called agreed that should thellénd not be
dedicated so that a road could be built which was not an in-
. subdivisidﬁvstreet but a peripheral thorouéhfare, condem-
nation would be the logical remedy. This'being true regard-
lesé of who owned the land at the time or whéther or not
Bdafd abprovai'had been éranted, it_is cleaf that as of.the'
date of settlement part of the Plaintiff's léhd was about to
be acquired‘and that ét the very least there existed a
thfeaf of such acquisition within the terms of the contract
itsélf. That compénsation for the same wéé not forthcoming
compounds the acts of the State rather thah excuse it as
mﬁst necessarily be argued by the Defendant. -

Pléintiffs_therefore respectfully u:ge_the Court to
find in its favor and grant the judgment;acéordingly.

- ./ ‘

Jean-Pierre Garnier, Attorney for
McKeon Construction Company

TRAMONTE, KOHLHAAS & GARNIER
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By: s/
-Jean=-Pierre Garnier
210 East Broad St.
Falls Church, Va. 22046

I hereby Certify that a true copy of the above pleading
was delivered or mailed by me to counsel of Record this
25th day of January 1974 S

s/
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APPENDIX "A"

Griggs vs. Allegheny County 109 PLJ 89 (Pa.)
"A taking occurs when the entity clothed with the power
of eminent domain substantially deprives the owner
of the beneficial use and enjoyment of his property."

Cleéver VSQ Board of Adjustment 200 A2d 408 (Pa.)

Thornburg vs. Portland 376 P2d 100 A

Ghaster Property vs. Preston 184 NE2d 552

State vs. Casey 115 NwW2d 749

Commission of Natural vs. S. Volpey & Co. 206 NE2d 666 (Mass.)
Stevens vs. City of Salisbury 214 A2d 775 (Md.)

Dept. of Highway vs. Cochane 397 Sw2d 155 (Ky.)
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NINETEENTH JUDICIAL CIRCUIT OF VIRGINIA

9302 Peabody Street
Manassas, Virginia 22110
February 4, 1974

JEAN-PIERRE GARNIER, Esquire
Attorney at Law

210 East. Broad Street

Falls Church, Virginia 22046

MISS BARBARA J. FRIED

Attorney at Law

Suite 505, Executive Building

Springfield, Virginia 22150

| Re: McKeon Construction Company vs.

Coverstone Lane Limited Partnership, et al
At Law No. 27087 C

Dear Counsels:

It is my decision to grant the plaintiff a judgment
against the defendant for the sum of $50,000.00 with interest
from March 14, 1972 until paid.

vNotWithstanding that Paragraph 12 of the contract is

entitled "Condemnation", the content is much broader than

‘the exercise of eminent domain. The phrase,."any threat or
eminence of any such acquisition", encompasses planning,
recognitidh of need or potential acéuisitibh by a govern-
mental agency to a degrée of probability; the Staff of

Prince William County and State Highway Engineers recognized
the need and resolution thereof in a 110' right-of-way,
whether immediately or in the future. Théiexisting situation
in réviewing the plaintiff's site plan necessitated a declara-

tionlof'the need for the 110' right-oféﬁay. The totality of
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circumstances then existing created a threat.or‘eminénce of
acquisition either by dedication as enabling appro§a1 of the
site plan or the ultimate alternative of eﬁinent domain. In
other words, the necessity existed and resolution by acquisi-
tion, either by dedication or condemnation was eminent, as
léter came to fruition.

Mr. Garnier is requeéted to prepare an 6fder in the
above decision. |

Sincerelijours,

PERCY THORNTON, JR.

PTJr.:4a




VIRGINIA:

IN THE CIRCUIT COURT OF FAIRFAX COUNTY

McKEON CONSTRUCTION COMPANY,

Plaintiff, _

v. - At Law No. 27087

COVERSTONE LAND LIMITED
PARTNERSHIP,

Defendant.

) .

ORDER
THIS 14thbof January, 1974, came the Plaintiff and
Defendant, Coverstone Land Limited Partnership, by counsel,
and in'peréon, Defendant Mitchell Cutler not being present,
and pursuant to stipulation previously.madé,-presenﬁed
evidence to the Court through the introduétion of deposi-
tions previously taken and the calling of one additional
witnéSsvby Defendant Coverstone with Plaintiff being duly
afforded an opportunity to cross-examine him. Whereupon -
Plaintiff and Defendant Coverstone requested ieave to file
memorandums of law and which were duly filed, and the Court
having duly considered the matter it is héreby
- ORDERED, DECREED and ADJUDGED that Plaintiff be, and it
hereby is, awarded a judgment in the amount of $50,000.00
with interest thereon at the rate of six»pefcent (6%) per
annum from the 1l4th day of March 1972,_and that Defendant
Mitchell Cutler, by paying said sum of $50,000.00 along with

any interest which may be in his posseSsidn into the registry
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of this:Court upon this Order becoming finél;vbe discharged
from ahy'further liability'hereunder. Any interest accrued
on the aforesaid Certificate of Deposit shail be creditéd
toward the interest payable on this judgmeﬁt.f

To the award to Plaintiff, the Defendantlnotes-its
exception and objection because the ruling'isédontrary to
the law as set forth in Defendant's Memorandum of Law dated
January 28, 1974, this being Defendant's first opportunity
to note its objection. |

IT IS FURTHER ORDERED, DECREED and ADJﬁDGED that the
ekeéution of the judgment awarded to the Plaintiff is hereby -
suspended for thirty (30) days from the entfy of this Order,
conditional_upon the executionvof'a superéédeas bond in the
penalty of $5,000.00 within twenty (20) days-from the entry
of this Order. Such period shall be'in addition to the
period a pefition for appeals is in the handsvof the Supreme
Court of Virginia, if such petition is filed within the
pfoper period.

By~endorsemen£ of counsel for Plaintiff, it is noted
that the Plaintiff has no objection to the amount of the
bond because the judgment can be satisfied from the funds
paid into the registry of this Court.

Entered this 27th day of April, 1974.

s/ Pexcy Thornton, Jr.
~JUDGE
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WE ASK FOR THIS:

TRAMONTE, KOHLHASS & GARNIER

By s/

Jean-Pierre Garnier

Attorney for Plaintiff
210 East Broad Street
Falls Church, Virginia

"SEEN AND AGREED:
s/

22046

Mitchell Cutler

1120 Connecticut Avenue,
Washington, D. C. 20036
SEEN:

FRIED, FRIED & KLEWANS

By s/

N.W., Suite 1010 .

Barbara J. Fried
Attorney for Defendant
The Executive Building
Springfield, Virginia

22150




VIRGINIA:
IN THE CIRCUIT COURT OF FAIRFAX COUNTY
McKEON CONSTRUCTION COMPANY,
Plaintiff,
V.

At Law No. 27087

COVERSTONE LAND LIMITED
PARTNERSHIP,

Defendant.

NOTICE OF APPEAL

Counsel for Coverstone Land Limited Parthership, fhe
Defendant in the above-styled case, hereby gi?es Notiée of
an Appeal'fromba final judgment entered herein on April 22,
1974.

The said Coverstone Land Limited Partnership, the
Defendanﬁ in the above-styled suit, will appiy to the
Supreme Cburt of Virginia for a Writ of Er;br.to said judg-
ment; ahd:herewith sets forth Assignments-of:Error as follows:

1. 'The Court erred in awarding Plainfiff the returh of
its $50,000.00 escrow deposit together with interest from
March 14, 1972, because Defendant was entitled to that sum
as liquidated damages. :

2;  The Court errediin ruling that Parééraph 12 of the
contracf.between the parties entitled "Conaémnation" was
broadef.than the exercise of eminent doméin. Paragraph 12
states:

"12. Cohdemnation. In the event that at the time

~of settlement all or any part of the property is (or
'has previously been) acquired, or is about to be
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acquired, by authority of any governmental agency in

the exercise of its power of eminent domain or by

private purchase in lieu thereof (or in the event that

at such time there is any threat or imminence of any

such acquisition by any such governmental agency),
purchaser shall have the right, at its option, to
terminate this contract and recover its deposit hereunder,
or to purchase only so much of the property not condemned
or under threat of condemnation, in. which event the
purchase price and terms shall be adjusted accordingly."

3. The Court erred in its letter of opinion dated
February 4, 1974, in not considering the following pivotal
and germane issues, although they were submitted to the
Court for its consideration in Defendant's. Memorandum of
Law:

a) Was the request by the County staff of Prince
William County that the Plaintiff dedicate a 110 foot right-
of-way tantamount to a refusal by the Board of Supervisors
to accept Plaintiff's site plan absent the dedication.

b) Was the actlon set forth in subparagraph (a)

unreasonable, arbitrary, and capricious and not a valid
exercise of the police power.

c) Did the action set forth in subparagraph (a)
amount to an attempt to appropriate Plalntlff's property
without just compensation.

"d) 1Is an attempt to appropriate Plaintiff's
property without just compensation, an illegal act, equiva-
lent to a threat to use the power of eminent domain by a
governmental agency under the contract.

.e) Did the contract contemplate an illegal act.

4. If the Court did consider the afofementioned issues
set out in Paragraph 3, then it erred in not answering each
of them in the negative.

5. The Court erred in finding that:the request of the

County of Prince William for a right-of-way dedication by
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the Plaintiff was equivalent to the threat of the exercise
.of its power of eminent ddmain.

| 6. The Court erred, having decided that "plaintiff's
site plan necessitatéd a declaration of the need for the
110° rightfof—wayW, in not finding that the request for the
dédication was a valid exercise’of the poliée power.

7. The Court erred in‘noﬁ finding that the action set
forth in paragraph 3(a) was authorized by thé Code of the
County of Prince William, Sections.20—107,.20fll9, and 20-
122, and in accordance with the enabling légiéiation, Title
15.1-465, 15.1-466, .15.1-489 and 51.1-427'6f‘the Code of
Virginia of 1950, ds amended. | |

8. The Couft efred in not finding tﬁatvthe action set
forth in paragraph 3(a) was authorized by Sgction 14-58 of
the Code_of'the County of Prince William and:in accordance
with.thegénabling législation, Title 15-lf465 and 15.1-466.

.9.. The Court erred in not holding tﬁat.the burden was
on the'Plaintiff to prove that the action set forth in
paragraph 3(a) was unreasonable and arbitrary and bore no
substantial reiation to the public health, safety, morals or

general welfare.

10. ' The Court erred in not holding that the contract
éontemplated only legal acts of any.govéfnmental authority.

'11.  The Court erred in equating an attempted use of
the police power, whether valid or not, with a threat or

imminence of the use of the power of eminent domain.
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The Stipulation signed by both parties, the Memorandum
of Law, together with attachments, filed pre?iously by
Defendant and the Memorandum of. Law filed-pfeviously by the
Plaintiff, and the Depositions of James‘H. Payne, George
Hellwig, David L. Camper, R. W. Harrison,vHenry G. Biber,
Aaron Tomares and.Rober; E. Stein, are tovbé.ﬁiled and shall
be made part of the‘record pursuant to Rule 5;9.

COVERSTONE LAND LIMifED PARTNERSHIP

By s/ Barbara J. Fried
Barbara J. Fried

FRIED, FRIED & KLEWANS
The Executive Building
Springfield, Virginia 22150

CERTIFICATE OF SERVICE

I hereby certify that on this day, May 9, 1974, a copy
of the foregoing was mailed, postage prepaid to Jean-Pierre
Garnier, Attorney for Plaintiff, 210 E. Broad Street,

Falls Church, Virginia 22046. ' S

s/ Barbara J. Fried
Barbara J. Fried
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VIRGINIA:
'IN THE CIRCUIT COURT OF FAIRFAX COUNTY
McKEON CONSTRUCTION COMPANY, ‘
Plaintiff,
V.

At Law No. 27087

COVERSTONE LAND LIMITED
PARTNERSHIP, -

Defendant.
ORDER
On the application of the Defendant, it is hereby
ADJUDGED, ORDERED AND DECREED that in lieu of the posting
of the supersedeas bond in the penalty of $5,000.06, the
Defendant may post with the Clerk of the Couft a savings
certificate in the face amount of $5,000.00. A photostat
copy of said savings certificate shall be attached to the
papers filed with this case, and the original shall be
retained in the safety deposit box of the Clerk of the
Circuit Court of Fairfax County. | |

Entered this 9th day of May 1974.

/s/ Percy Thornton, Jr.
JUDGE

WE ASK FOR THIS:

/s/ Barbara J. Fried
Barbara J. Fried

Counsel. for Defendants
FRIED, FRIED & KLEWANS

The Executive Building.
Springfield, Virginia 22150
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APPEAL BOND

Know all men by these presents that,we,fCoverstone Land
Limited Partnership, as principal, and.Pee:ieSS Insurance
Company, as surety, are held and firmly bound‘unto the
Commonweelth of Virginia in the sum of Teﬂ fhousand and
"'no/100 Dollers ($10,000.00) to the'payment;whereof we biﬁd
ourselves, our heirs and personal representatives, jointly
~and severally and firmly by these presents. ‘Witness our
hands and seals, this 12th day of December 1974. We hereby
waive our homestead exemptions as to this obligation.

The*condifion of the above obligatioﬁ'is such, that
whereastoverstohe Land Limited Partnership has obtained an
appeal from a Decree entered by the Circuit.Court of Fairfax
County, Virginia en the 22nd day of April 1974, in a suit
styled Mckeon Construction Company, Plainfiff, against
Coversteﬁe Lahd Limited Partnership, Defendant.

But it is provided that the said appeal is not to be
effectual_until the Appellant, or someone for him shall
enter into bond, with sufficient security, in the Clerk's
Office of the said Circuit Court of Fairfax-County, Virginia
in the penalty of slo,odo.oo, conditioned as the law directs.

NOW THEREFORE, if the said Ceverstoge Land Limited
Partnership shall perform end satisfy the decree of the said
Circuit Court of Fairfax County, Virginia in case such
decree be affirmed, or the appeal be diemissed, and shall
- also pay all damages, costs and fees whieh may be awarded

against or incurred by the Appellant infthe Supreme Court of
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Appeals of the State of Viréinia, and ail éétual damages
incurred in consequence of the supersedeas, then this
obligation to be void, otherwise to remain in full force and
virtue. |

COVERSTONE LAND LIMITED»PARTNERSHIP

By s/ Barbara J. Fried, Attorney and Agent

PEERLESS INSURANCE COMPANY

By s/ Joann Buschow

Signed, sealed and acknowledged by each of the above named
obligors before me this 12th day of December, 1974.

s/ Edward E. Young

Deputy'Clerk
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