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- VIRGINIA:

IN THE CIRCUIT COURT OF FAIRFAX COUNTY

McKEON CONSTRUCTION COMPANY
American City Building
Columbia, Maryland .

Plaintiff
vsS., : ' At Law No.
COVERSTONE LAND LIMITED PARTNERSHIP
8415 Arlington.Boulevard :

Fairfax, Virginia
SERVE: AARON TOMARES, Partner

Defendant :,
and s
MITCHELL S. CUTLER :
1120 Connecticut Avenue
Washington, D. C. .t
Defendant :

MOTION FOR JUDGMENT

COMES NOW the abovenamed Plaintiff, by CQunse1, who
moves for a judgment against Defendant Co§er$tone Land
Limited Partnership in the amount of FIFTY THOUSAND AND
NO/00 Dollars ($50,000.00) with interestvthéreon from fhe
l4th day_of March 1972, and as grounds therefor states as
follows: | |

1.  That on or about the 17th day of Sebtember 1971 the
Plaintiff executed a check in the amount of Ten .Thousand and
No/100 Dollars ($10,000.00) made out‘toﬁthe order of Mitchell
S. Cutler and delivered to Mitchell S. Cutler and that on or
about the 28th day of October 1971 a further check in the

amount of Forty Thousand and No/100 Dollars ($40,000.00) was
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eXecuted by the Plaintiff made out to the.braer of Mitchell
S. Cﬁtler and delivered to the aforeéaid,Mi£¢hell S. Cutler.

2. That the above checks were delivered to Mitchell §S.
Cutler in his capacity as escrow agent under the terms.of a
certain real estate contract, which bears no date, but a.
copy of wﬁich is attached hereto and»made é;part hereoff The
aforementioned total amount of $50,000.06 éénétituted the
deposit agreed upon in Paragraph One thereof.’

3. That Paragraph Twelve thereof’gave Plaintiff an
option to terminate the aforesaid contract énd tO'reCOvef
its deposit in the event pf the taking placé.bf contingencies
contained.therein. |

4. That said contingencies did in fact take place and
Plaintiff exercised its option‘to terminate the contract and
requested of'Defendant Coverstone Land Limited Partnership
to return its deposit; that said Defendant has refused and
COntinues‘to refuse to instruct the aforeééi& Mitchell S.
Cutler as escrow agent to refund the saidfdeposit'to Plaintiff.
That the aforesaid demand for a return of thé deposit was
made on the 14th day of March 1972.

WHEREFORE the Plaintiff moves as folioWs:

A. For a judgment against the Defendant Coverstone
Land Limited Partnership in the aﬁount Qf $50,000.00 with
interest thereon from March 14, 1972, |

B. For the aforesaid judgment to bé partially satisfied
by the amount of the deposit held by Defendant Cutler.:
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C. That said Defendant Cutler be diréCted, ordered and

authorized to place the aforesaid amount iﬁto a savings
actount pending the outcome of this suit, or_in the alternative
to be directed to pay such amount unto this Court with the
Clerk thereof being authorized and directed fé.deposit it
into aﬁ interest bearing account. ‘
| McKEON CONSTRUCTIOﬁ COMPANY
By /s/ Jean-Pierre Garnier

Jean-Pierre Garnier, Attorney
for Plaintiff

TRAMONTE, KOHLHAAS & GARNIER

By /s/ Jean-Pierre Garnier
Attorney for Plaintiff
210 East Broad Street
Falls Church, Virginia 22046




VIRGINIA:
IN THE CIRCUIT COURT OF FAIRFAX COUNTY
McKEON CONSTRUCTION COMPANY

American City Building
Columbia, Maryland

. Plaintiff
vs. o - v Af:Léw No. 27087
COVERSTONE LAND- LIMITED PARTNERSHIP -
8415 Arllngton Boulevard
Fairfax, Virginia
Defendant
and -
MITCHELL S. CUTLER- : :
1120 Connecticut Avenue

Washington, D. C.

- Defendant

ANSWER AND GROUNDS OF DEFENSE
| ANSWER

COMES NOW vaerstonevLana Limited Partﬁership, and for
its Answer to the Motion for.Judgment stafes'as follows:

1. Defendant does not have sufficient knowledge or
1nformat10n to either admlt or deny the allegatlons set
forth in.Paragraph 1 of the Motion for Judgment and, therefore,
demands:strict proof thereof.

2;. Defendant admits the allegation cohtained in
Paragraph 2 of the Motion fof Judgment iﬁsofar as it posits
an existence of a certain real estate contract with an
agreed upon deposit of FIFTY THOUSAND AND_NO/lOO DOLLARS
($50,000.00). Defendant does not have sufficient knowledge

to either admit or deny the remainder of the allegations set
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forth in Paragraph 2 of the Motion for Judgment.
3. Defendant admits the allegations contained in |
Paragraph 3 of the Motion for Judgment.
4. Defendant denies the allegations set forth in
Paragraph 4 and demands strict proof theréof) except.that
Defendant admits that it has not instructed_the aforesaid
Mitchell S. Cutler to refuhd the deposit té Plaintiff.
5. Anything not specifically admitted»is hereby denied.

GROUNDS OF DEFENSE

1. On-March 28, 1971, McKeon Constractian Company
ratified a contract by and between itselffaﬁd Coverstone
Land Limited Partnership for the sale of ceftain property as
set forth in the contract attached hereto and incorporated

herein by reference. Pursuant to the provisions of the

contract as set forth in Paragraph 1 andHPafagraph 4 and
Paragraph 16, McKeon Construction Compaﬁy was:reqUired to
place a deposit of $50,000.00 to be held by’ﬁitchell S.
Cutler, Attorney, who was required to sendléroof of the
amount to be held in escrow.. |
‘ 2. To the best of Defendant's information and belief,

the aforesaid $50,000.00 is held by Mitchell S. Cutler.

3.A On March 14, 1972, Plaintiff by.notice to Defendant,
declared its intention to default. |

4. Pursuant to Paragraph 7 of the contract, Defendant
is entitled to the aforesaid sso,ooo.oofaé fixed and liquidated
damage.

WHEREFORE, having fully answered, this Defendant prays
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that the Motion for Judgment against it be dismissed and

thaﬁ it be awarded its costs in its behalf expended.
|

, COVERSTONE LAND LIMITED PARTNERSHIP

f | By s/ Aaron Tomares
General Partner
'FRIED FRIED, KLEWANS & LAWRENCE

By: s/ Barbara J. Fried:
Barbara J. Fried
' Attorney for Defendant
Coverstone Land Limited Partnershlp
The Executive Building
Springfield, Virginia




VIRGINIA;

IN THE CIRCULIT COURT OF FAIRFAX COUNTY

—-’-‘---------’-m.--:_

McREON CONSTRUCTICN COMPANY,
- Plaintiff,

. e »8

-

vs. At Law No. 27087

COVERSTONE LAND LIMITED
PARTNERSHIP, et al.,

e

Defendants.

ow

™ ds Wp @ A e W e L W e e e e :
.

‘Falls Chu:ch,‘Vifginia
Tuesday, August 14, 1973
Deposition of AARON TOMARES, taken pursuant to motice
anﬁ stipulation by and between counsel, before Barbara J.
Fried, a motary public in and for the State of Virginia,
at-Large, at the offlces of Tramonte, Kohlhaas & Garnier,
210 East Broad Street, Commencing at 1:25 o'clock p.m.
APPEARANCES: |
TRAINONTE, KCHLHAAS & GARNIER
By JEAN-PIERRE GARNIER, ESQUIRE
For the Plaintiff

MRS, BARBARA J. FRIED
For the Defendants
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ARRON TOHARES |

- Examination by counsel for the plamtiff, 2-A
Mr., Garnier. :




PROGCEEDINGS ‘

Wﬁereupon,

», - AARON TOMARES, :
being fiist duly sworn by the notary public, was examined and
, testified upon his oath as follows: |

| EXAMINATION BY COUNSEL FOR PLAINTIFF

BY MR. GARNIER:

Q State your full name for the record.

A Aaron Tomares.

Q What is your address?

A 7108 Nevis Road, Bethesda, Maryland.

Q Tell us what your.occupation is. i

A I am a builder. | '_
Q What is ynurvrelationsﬁip to Coverstone Land Limited
Partnership?

A I am one of the partners. B

Q When was that partnership formed?

A 1 guess early 1970. |

: Q It was formed for the purposeféf'purchasing the

Coverstone tract, is that correct?

A Correct. _

Q Could you tell me who, if anyoﬁe, on behalf of the

partnership participated in the drafting of the sales comtract

/



which is the subject of this lawsuit?

A I cah tell you who participated in the negatiétion
of it.
. Q  Tell me that.

A. We didn't draft the contract.

Robert Stein and myself.

Q Subsequently this led up to a contract being drafted .
Danzansky's office? |

A Right.

Q Was that reviewed by any attorneys for your
- partnership? | |

A I imagine so, I don't recall.

Q Do you recall whether or not the comtract was re-
viewed by the partmers, themselves?

A I know that I reviewed it.

Q Anyone else, to your knowledge?

AV It is a little hazy right now.

| I know it was reviewed. I can't tell you specifically.

Q Was it taken, to your knawledge, to attorneys for
review because somebody told you?

A I really don't recall,

We often reviewed them ourselves.,

I can't give you an answer on that.
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Q When is the first time that you became aware of the

fACt that problems were developing, at least as far as the

|
McKeon Construction Company was concerned, about settling

under the terms of the contract?
|
A On the l4th of March.
l

i
i? February?

Q You heard Mr. Stein testify about a meeting sometime

oA Yes.
i
| A. I think Mr. Stein's testimony is a little bit fuzzy

Q Were you present at that meeting?

1@ that area and he got a couple of meetings rum together that
didn't happen at the same time. |

| Q  How many meetings do you remember?

| A We had a meeting in February at our office with Mr.
Rose and Mr. Stein and Mr. Hyman and myseif which subsequently
léd to a meeting in Mr. Helwig's office, in which Mr. Kohlhaas
wﬁs present with Mr. Rose, and myself on behalf of my partners,
aﬁd George Helwig.

] - Q Do you recall how the first meeting was initiated?

I A Yes.

a!letter that he had received from John Sloper of the Greater

Rose sent us a letter 1n'whichvhe enclosed a copy of

l .
Manassas Sanitary District and the letter in essence said that
I
|

[




the sewer hookups that we had referred to in a previous letter
we sent you are okay, but you can't have use of the facilities
until 200-some odd days after sending that letter.
| We were contacted by either Mr. Rose or Mr. Hyman
snggesting a meeting and we, in fact, had a.meeting
Q  What do you recall transpired at the meeting?
First of all, what is your overali view of the
purpose of the meeting? | |
A The purpose of the meeting was, as Rose stated,
| . that he was a little bit concerned-about the length
of time between settlement and when he was going to be physically
able to use the sewer and he wanted to discuss the possible
extension of settlement.
Q | Was there amything in the contract about a sewer
being available as of the date of settlement?
A No.
Q Let me ask you about your interpretatiom of this
particular clause of the contract.
I am talking about A,clause 10, page four.
A I can tell you exactly what clause I am referring
to, \
Q All right, sir.

A We were assembling a piece of property. There was
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an| extension of land located on that pieéé'éf property and we
wmhted.that piece of property.
- There was no fight-ofdway.

There were no sewer lines, waterliines to it.
We were cohcerngd that when we got a site plam
approved and were ready'to start cdnstruqtian that there
would be no physical facilities at the site to hook up to.

: So, as a matter of fact the completed contract

ﬁcluded a plat whichkwas attached and designated certain
sewer lines which were to be conatructed at ‘some point on the
rcel that was being sold to McKaon. ‘ |
Q  So, this is in reference to bringing a line to the

ster lines?
The physical sewer limes.
* Was this ever done?

| Yes.

Was it done by the date of the proposed settlement?
'~ Yes.

When was it done?

> o > o > o >

It was commenced immediately subsequent to the

receipt of McKeon's letter of January 6_indicating that he
was going to go to settlement, or indicgting that he was not

exercising his option to get out of the contract.
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As soon as we received assurances from him that he
was going to go to settlement we went and proceeded to com-
struct those lines. | o

Q  You are saying this had nothiné to do with the
erailability of sewer taps, themselves? |

A 'No. There is ntprwision in the contract that even
contemplates that sewer taps might not be available.

Q S0, the purpose of the meeting Qas to discuss the
concern that Mr. Rose had about the effect of this letter
upon the development of the land? |

A Right. |

G  What was decided, if anything?

A Well, what was decided at that meeting was that we
would prepare an amendment to the comtract whi.ch would extend
Mr. Rose's settlement date,

Q Was that, in fact, prepared and signed?

A 1t was, in fact, prepared and not signed.

Q Is this the meeting at which a question of the
highway easement came up, also?

VAY At this meeting Mr. Rose also mentiomed that the
highway department had requested a 110-foot right-of-way from
hinm.

Q What was discussed about that at the meeting?
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A We told him we thought it was an unreasonable request

and we suggested that he could possibly get around this
requirement. |
| qQ Was it, in fact, suggested to him that you pool
your experience and try to help him?

A  What we did suggest is that we have a meeting at
HEelwig's office.

I think I also suggested to Mr. Rose that if he got
himself the right attoméy by taking his 'at.tomey down to the
county or state he would be able to get around this and I did
recommend somebody to him, )

We, in fact; did ha&e a meeting at Helwig's 6ffice.

That-is}the meeting Mr. Stein referred to.

And your pari:nér was in attendance with him at that
meeting. |

Q What was the purpose for meetiﬁg in Mr. Helwig's

'dffic32

A The reason the meeting was held iﬁ Helwig's office:
Sam was concerned about this 110-foot right-of-way in that
\it might have a gerious impact on the site plan,
' | And the purpose of meeting iﬁ Helwig's office was
to determine whether it really did hg&e an impact on the site

'plan.
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Q What did Helwig -~

A As far as that, it didn't have an impact. There was 2o
loss. of density. | |
Q What did Helwig say at the meeting?
A I don't remember, N
Q  Was there any suggestion that a meeting be had with
the highway department?
A - Yes,

'Q  Did somebody, in fact, attend on behalf of the

parthers‘hip?
A No.
Q Was there such .a meeting held?
A Ag far as I know, there was.
Q Did you not attend?
A I did not attend.

I think Mr., Kohlhaas and Mr. Rose attended that
meeting.
Q  Aside from these two meetings, did you attend any
other meetings with Mr., Rose?
. A I attended many meetings with Mr. Rose.
Q Dealing with the problems which héve given rise to
this lawsuit?

A What are the problems that have given rise to this

_.17...
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lawsuit2
YQ It has been alleged in the lawsuit -- or maybe you
don't know that -- that my client would not settle because
(1) of the sewer problem, and (2) the request of the highway
department.
A We had two or three meetings with.Mr. Rose.
One of them was around the 15th or the 29th of
February. I don't know exactly which. |
. And we had a subsequent meeting at Helwig's office.
| We had oné or two other meetings, at which I met
with Mr. Rose for a few moments to discuss briefly how he
was progressing with things, and they might even have been
telephone conversations.
| - I don't recall where we did discuss these two
problem@ with him, |
| At no time during the course of'ﬁhose meetings did
they ever appear, at least from what Mr‘ RQse said, to have
been serious enough concerns for him not to want to go to
settlement.
He kept assuring us he was going to settlement
anyway, that he might need a little more time; maybe he didn't
want to put up all the money at ome timg.

But he never said these things were sericus enough
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not to want to go through with the deal.
Q Did he ever advise you whether oi'not he had
approached the highway department?
A Yes.
Q - What did he say had been done? |
A  He said they went down to see the highway department,
that they were inflexible on this. | |
Q  When was the first time that you became aware of
tﬁe fact that settlement would not be held om this case?
A On the l4th of March. | - .
Q: When you got i:hat letter?
A Right. |
Q Did anybody on behalf of the partnership try to get
in touch with Sam Rose?
A The letter was delivered by hand.
| Sam came himself. He was somewhat apologetic.
He said, "This ie & letter. I can't go through
with it."
Q  What reason did he give you, in addition to the
letter, if anything?
A He didn't give us any reason.ﬁ
I think he said, "The deal is getting a little

complicated for us."




12

‘And that is pretty much what it was.
o I don't recall the exact languége 6f the letter |
but I think the letter did refer to the 110-foot right-of-way.
Q Was there any discussion about»tﬁe highway department
from wvhat was in the letter? |
A We didn't have any discussion.
Q  What was the reaction of thevpértﬁers to this news?
A - I told him that he had a contract and what he was
doing now wés breaching it and we were going to congider it a
breach and we were going to forfeit his $50, 000,
©Q  What did he say to that? -
A That is your opinion, you know.
" MR. GARNIER: ‘That is all.
MRS; FRIED: No questioms.
MR. GARNIER: Do you want.him to read hisvdeposition2
MRS. FRIED: I think we can waive,
(Signature waived.)
- (Whereupom, at 1:35 o'clock p.m. the deposition was

concluded, )
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 CERTIFICATE OF REPORTER

I, Jean#ette Karp, do hereby certif} that I took the
stenographic notes of the foregoing testimony of Aarom
Tomares and ﬁhat said testimony was thgreafier reduced to
typewriting under my supervision; that saidideposition is a
true record of the tesﬁimﬁnY.8£v¢n»by said.ﬁitaess} that I am
neither counsel for, related to, nor empiéyed by any of the
parties to the actien'in.ﬁhich thisldepbéition wasg taken, and
further that I am not a relative or employeé of any attorney
or counsel employed by the parties thereto, nor financially

or otberwise interested in the outcome of the action.

~ Jeangette Ka:p
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CERTIFICATE OF NOTARY PUBLIC

i, Bhrbara J. Fried, a notary publiévfér the State of
Virginia, At-large, do hereby certify théﬁ I swore Aarom
Tbﬁares at the time and place aforesaid, an& that Jeamnette
Karp acted as the stenotype reporter of the testimnny then
and there taken,
o

-

Witness my hand and seal this ,/;; day of

Odldu 1973,
@L Mo}

Notary Public

My Commission expires:
May 25, 1975,

-22~



VIRGINIA:
IN THE CIRCUIT COURT OF FAIRFAX GOUNTY

™o e m e o S & % @ W o]

McKEON CONSTRUCTION CCMPANY, :

Plaintiff, , :
vs. & At Law No. 27087
GOVERSTONE LARD LIMITED :

PARTNERSHIP, et al.,

(1]

- Defendants.

Falls Church, Virginia
‘Tuesday, August 14, 1973
Deposition of RC3ERT E. STEIN, taken”pﬁrsuant to notice
and stipulation by and betwecn counsel, before Barbara J.
Fried, a nmotary public in and for the State of Virginia,
At-Large, at the offices of Tramomte, Kohlhaas & Garnier,
210 East Broad Street, commencing at 11:45.o'clock a.m,
~ APPEARANCES: |
TRAMONTE, ROHLHAAS & GARNIHR‘

By JEAN-PIERRE GARNIER, ESQUIRE'
ror the Plaintiff

S. BARBARA J. FRIED
For the Defendants
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ROBERT E. STEIN
Examination by counsel for plaintiff, = 3
Mr. Garnier. o
Examination by counsel for defendants, 66

Mrs. Fried.
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PROCEEDINGS
Whereupon,
| ROBERT E. STEIN,

being first duly sworn by the notary public, was examined and
testified upon his ocath as follows: :

EXAMINATION BY COUNSEL FOR THE PLAINTIFF
BY MR. GARNIER:

Mr. Stein, do you want to state your full name?

Robert E. Stein. o

Where do you reside, sir?

10100 Carter Road, Bethesda, Maryland

Q
A
Q
A
.Q. Are you married, sir?
A‘ "~ Yes, sir.
Q What is your occupation?
A Builder.
Q Do you engage in any particular‘type of building?
A Single-family houses, garden apartments, townhouses;
like that. :
Q How long have you been engaged in building, sir?
A Since about January, '62.
- Q What did you do prior to that? |
A

I was in the travel agency business. I was in the

real estate business, the export business, in the Army;
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covering everything from my graduation.

Q  What is your age?
A Forty-five. | |

Q . What is your connection with the Coverstone Land
lelted Partnership?

A I am a partner. 7

Q  Can you tell me the names of all‘the partners in
that partnership? | |

A Myself, Aaron Tomares, Ellis Barron, Marshall
Racoosin, IrV1ng Adler.

Whether the wives were in it I don t know.
Those are the prlncipals.

Q Are some of these partners more active in the manage-

ment of the partnership than others? i
A Ko |

Q vahatis the primary purpose of the partnershiﬁ,
itself? o |

A " The primary purpose of this partnership was the
purchase and development and posgible sale of the Coverstone
tract.
| Q Was it formed spécifically for development of this
one piece of land; or, is it engaged in other ventures, also?

A This piece of land.

.._26..



0 How did it happen that varidus_iﬁdividuals in the
partnership came together as a group? o |

A We were already together. We had all been associated
prior to that time, not as one company butﬁﬁ@ had done joint
ventures tdgether.

We knew each other and we purcﬁa#ed the ground
togethér{ | _'

Q  Who had you been in é partnersﬁip,with before?

A With Barron and Racoosin. v |

o Adler, i don't believe he had been a partner. We
bought ground from him. We built side by side.
We were famillar with him and his operation.

Q Were most of thesc associations formed for the
purpose éf buying land and either developing or feselling it
for redevelcpment to somebody else? B

wé%mgere always formed for the purpose
of one specific piece of ground.

Q In this particular cage you formed it for the purpose

of purchasing the Coverstone tract?

A Yes, sir.
Q Where is itilocated?
A In Prince William Coumty, Joun-of-Manaseas.

V&l

'What is the specific location?

..27_




A It is.off of Roﬁte 234, near Route 66 intersection,

Q  How many acres did it comprisé?

A It originally comprised 67 acrés.

Q Do you recall how this piece éf.land came to the
attention of the various individuals‘who'eventually'formed
the partnership for the purpose of purchasing it?

A A real estate broker by the name of D. J. Hyman
brought it to our attention.

Q You 'say he brbughi it to your.attention.

Did he bring it to the attention of ome of you
individually, or tb one of your corporations or another
partnership?
| A He brought it to the attention 6f me and Aaron
Tomares who were already partners over a long period of time
and he mentioned he had a piece of ground, which is a very
routine type of thing in our business.
| nQ - Did he tell you more about iﬁ?

A I am sure he did because that would be the drill.

Q What did you do when he adviséd-you that he might
have a piece of ground for you? v

A We asked him all the particulafé about it which
1 &dﬁ't'recall at the moment, and we went down to look at it.

Q Did he have any engineering work to presemnt to you
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at that time?

A No. He had the boundary. I don't believe he had
any engineering work whatsoever. .
- Q Prior to deciding to buy this patticular piece of
land -~ which you eventually did; is thaﬁ correct?
A Correct. | |
Q -= did yoﬁ consult with the other partners}in this
venture? | | |
 A - Yes.
©Q  Who did you consult with?
A  Each of the people named. .
Q  In the other‘Ventures that you hAd had in the past
involving other piecés of land, were there other partners
who were not partners in this particular transaction?
' | - MRS. FRIED: Would you clarify that question?
THE WITNESS: Other partners other than I already
named?
BY MR. GARNIER: | |
_Q - Any other partnerships where there might be indi-
viduals that might not become 1uvolved.v
MRS, FRIED: 1I object. I dqn t see hoﬁ this relates
to this venture. |

MR. GARNIER: This is background. I note your
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objection.

THE WITNESS: Have we ever ﬁad any other partners?
Yes, . . o
BY MR. GARNIER:
| Q | How did you determine to approach.these particular
partners who are involved in this transaction as compared to
the ones you had in othef partnerships? N |
A We were much closer to these partnmers.
| Q - Did you approach them and teli'them that D. J.
Hyman had a piece of prdperty that they'might be interested
in? |
| - A Yes.
Q  What is the sequence of evén;é? i
| Did you form the partneréhip and then go out and
look at the land some more; or, did yoﬁisatisfy yourselves
that the land was interesting? |
A Well, we would naturally satisfy ourselves on the
ground or wé.wouldn't have purchased it; and we wen£ through
a routine process that we always did on;vérious items of
interest and their requirements.
Q ‘Can you tell me what specifically that routine
‘consisted of in reference to this piecé;of property?

MRS. FRIED: Could you be specific, again, as to
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what? You are asking him to tell about what he did?
" MR. GARNIER: 1I am using the words that he used.
He said that he had é routine that he wéuld go through to
sétisfy himself that the land was interesting and I want to
find out what he did. |
-THE WITNESS: We would do what w§ éall check
- engineering which is a rather broad catchail phrase it in
any e&ent we_wanted to find out where the utilities were,
as an éxample, té saﬁisfy ourselves with fegard to tLem.
We wanted to check the topography, the soill.
We would.also‘want'to check the market.
We w§u1d also relate all thatto“perhaps hat the
money market was at that time. |
BY MR. GARNIER:
Q With reference to the engineering in this patticular
case, what did Y6u do, sir?
A I can't remember specifically what we were doing
on this piece of ground or any other piece of gr .
As I outlined before, we checked the topoLraphy,
the soil, the utilities.
o “Are there any pfoblems with éﬁgineering? For
example, are there any bridges to be built? Are re any

streams running through the property? 1Is there any execessively

-3]~-
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large storm séwer to be run into that?

Q -~ What did you ascertain with reference to this plece
of property, sir? |

A Obviously the end result that it was satisfactory,

or we wouldn't have bought it.

Q Who was the person or partmer in this particular

transaction who was in charge of checking into these things?.

A I can't remember precisely.

I think it might have been Aaron Tomares more than

'

‘anyone else. | |
| 'Q Do you know who looked at the éngineering Lspects?
A That, in a way, was engineering in the pripr
qﬁestion. |
Q You think Mr. Aaron Tomares did this?
A On that particular engineering, dn that particular
piecevof ground, I think so.
‘Q Did that entail going to other persons to|get any>
information as to the engineering?
A (No response.)
Q Such as engineers who might haﬁe done work on the
land before, for other purchasers? |
| A Also we might or might not have gone to the County

to satisfy ourselves on what might or might not be |problems
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COnnected with the ground. 4
| Q - To get back to the question of'ﬁhe engineering: Do
you recall at this particular.time going to}other engineers

" that might have done previous work on the property?

A We weht to ﬁhe firm, but the princibals are George
and Karl Helwig. |

Q- fhat is Springfield Engineering?

A Correct. They'changéd their name from one|to
another. | ‘t

Q What did they have to offer y&d that gave you any
incentive‘as to whethe: or not you wahted to purchase the
pfbpeftj? |

MRS. FRIED: Would you be a littlevmore specific?
BY MR. GARNIER: .

Q  What did you ask of Mr. Helwig at the t that you
checkéd with him? What were your questioné? What were you
trying to find out from him? | |

A First we wanted to know what engineering been
done on it and would he turn it over to us.

I can't recall the total amountfof engineering. I
think it might have been limited to a boundary s y and
possibly a topographic survey. 1

Q And he gave YOu the benefit of that?
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He would normally.

Would that be George‘Helwig you spoke to?

o >

At that time I think it was George.

Q' What was the purpose for buying this piece of land?
What did the partnership 1ntend to do w1th it?

A Develop it.

Q ’DeVelop it in what direction?

A Well, the ground was zoned RM-1 which in Princ
William is multi-famlly which allows a density of 20 |units
per acre which is commonly called garden apartment ound,
or a lesser density. You can go from 20 down to whatever
you choose. |

Q.v Are you saying when you are saying you were going
to develop that, that you were doing it for the pur ose of
reselling or for the purpose of actually gOLng thr the
full development, yourself?

A The answer to that is we mever know at the outset.

We are builders and developers and we buy a piece
of g:ound and in this case specifically we . did begin ’
developing it. |
We buiit 204 garden apartméhtS and we were underway.
They were under constructionlat the time that we

were first contacted by Sam Rose.
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So, we were developing it but developing a piece of

ground doesn't preclude selling part of that ground f¢

We were in business.

or profit.

Q How much of the original 67 acres did you actually

de#elop by erecting dwellings on it, yourself?
A Ultimately?

Q First, up to the time that you spoke to SaJ

Rose,

A At that time we were building on roughly, plus or

minus, ten acres and we were engineering an additionil, roughly,

ten acres for the townhouse development, which section was

being developed in two phases, as we call it.
Q So, you were actively'engaged in developing
ﬁately 20-some acres at.that‘time?
A Plus or minus.
‘Q' What frame of time are we talkiﬁg about?
A When did we actually begin our development;

when did we begin processing for development?

approxi-

or,

Q At the time Sam Rose first spoke to you, &hat date

are we referring to generally?

A As I best recall, we first met Sam Rose in middle

June or July of 1971, More tham likely it would be| July,

and at that time we were about to begin Section 1.

We began Section 1 in August of that year.




Q When did you purchase the property, sir?

% \ g
A I believe,héf;ettled March of 1970.

14

Q  When did you actually start erecting the dw llings

on that first ten acres?

A The first hole was dug the beginning of August of

*71. .

Q  And then you started the engineering work on the

other ten acres you were talking about? |

A Yes, but we were in engineéring at that time.

Q‘ | Yoﬁ said earlier that as part of your checking out

the property you might have gone to the County or StLte. Is

that correct?
A Yes. It coﬁld have been the State;-also,

usually the County.

nost

Q Do you recall whether or not this was done in this

particular case prior to purchasing the iénd?
A Did we go to the County? |
Q Yes.
| A. We would nmormally contact tﬁé‘County and
cally remember making a trip to the Cqunty.
On this piece of ground? -- No.
Did we do it routinely? --»Yés.

Q Do you know whether anybody on behalf of

-36-
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_pattﬁership might have gone to the Counﬁyuin this particular
case?
A My same answer would apply.
Q That routinely you would do 1) bﬁt you don't
specifically recall doing it in this pa:ticular'case‘
A We were experienced builders. ' |
I can almost assure'you that ﬁé:did go to the
~ County. N
YQ .'What would be the purpose of g@ing to the.cﬁunty?
wm—._ kind of information would you be checking?
A'- One part of the County we would approach ould be
the sanitary district.
As experienced builders, we would want to| satisfy
ourselves where we were able to bring the sewer and water.
Q - Especially in Prince William Coﬁnty.
A In any county. |
Q What other part of the County govermment would you
go-t02
A Well, to the ground zone. Wé might.want to verify
that it was zoned as represented. |
Q And you found out it was zohed as D. J. |Hyman had
told you? |

A Yes.
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Q Any other parts of the County thaﬁ you checked with?

A I don't recall checking with any other partl of the
County at that time. |

| .Ultimately_you get involved with every part| of the
County.

Q Would you have occasion to check:ﬁith the Departﬁent |
- of Public Works £or any reasbn? _-

A I think that we would. It would be a relationship
between thé‘Departmenﬁ of Public Works and the sanitary
district. | e

| Q How about the Virginia Highway Debartment: ﬁould
you have occasion to check with them?

A 1 am almost certain at that tiﬁe.that we no
need‘to.f

We knew the various avenues of information that
were open to us and we would pursue any of them that we felt
we were reqﬁired to pursue.

.Qf In this éarticular case did yoﬁ have any |requirement
to pursue avenues of information that might be available from
the Virginia Highway Department? ”’

A The only thing I can think of’is at that| time we
had to tie in Route 234, a major route,iﬁ the County.

And did we or did we not wofry about tieLin pemits? --

_38_
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‘Routinely I think we would and we did.

Q  Did you have any concern at the time that you pur-
chased the prOperty, or prior to the time you purchas d it,
about the State or the County needing any right-of~wa across
the property anywhere?

A - The State needlng a right-of-way across th pfoperty? --
As a routine they always needed a right-of-way and J never ;
.'did develop without granting them a right-qf-way.

Q Did you ascertain in this partiéular case hether

of not there would be ahy right-of-way of easement r quired
by the County or the State which wouldvaffect the de elopment
of the property?

A Well, we have never developed a piece of property
where the County or the State was not granted a rLth of-way
8CTross our property.

l’Q How about the right-of-way for the purpos

putting in a road or a highway?
| A It goes both ways.
We dldn t develop a piece of property without roads

but the County has always made demands on us for dedication
of roads.

 Q And the demand that might beumade by the |State as

to a particular location of a highway through the

_39_
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would affect the development; would it hot?

A It would affect the development.

| what you are talking about is foutine.

Q Whether it be routine or not, in this parti cular
iﬁstance did you maké any inquiries as to what plans [either
thé State or the County might have for the use of the property
with reference to highways that might affect the devilopment
by you? |
. Mﬁs, FRIED: Are you saying: Di& they specifically
go and say, ""Do you have a plam for a road across this
property, anywhere on this property?" Did they make| specific
inquifies in Richmond? | | |

| Mﬁ. GARNIER: I am asking what they do and I think
he is in the best position to tell.
MRS. FRIED: What they did generally; or,|in this
pa;ticﬁlar case? |
BY MR. GARNIER:
'Q  Im tﬁis particular case.

A We developed a éi;e plan and on that site plan
the name of the road was Coverstone Drive and it was designed
by our engineer. |

| - But part of belng able to begin construction and

submitting a site plan involved us having not only|a road

_40...
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but every other facet of that site plan.rﬁp through the

interested part of the County and State,.to get their approval.
So, a road was designed and ultimately that|road

was approved by both the County aﬁd the Stﬁte.

Q  Aside from submitting the site plan, itself), did
you seek any informatién from the County.or the State with
feference to any programs either entity might have to in-
stitute any condemnation proceeding ~- orvseek any other |
.easement, for 1ack'of a better word -- that might be|required
by the State? | | |

A We never had the State bringing a condemmation
agéinsﬁ us. |

Q Then the answer to my question is that you did not
do this, in this particular case; is that'right? |

A Do what? |

Q Check with the State as to whether or not|there
might be such an intent or plan in the offing that might
affect the development of the property?

A We had 67 acres with ultimately 20 units per acre,
which totaled a lot of units and it was a rather laLge
undertaking and being in the busineSS'andvhaving developed
for a long time we were aware that during the progress and

in the course of this development that we were goiig to be
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making dedicationé, |
| Q_ Aside from being in the business a long time, the
question I Asked'is whether or not you specifically Jent out
to the State or the County and made any inqﬁiries.
That has nothing to do with the period of time you
had been in the business.
I am asking you what you did in this parti ular
instance. |
‘A 1 personally did not go to them to make that inquify.
Q Do you know whether or not anybody else did omn
behalf of the partnership? | |
A 'No, I don't.
Q Did it subsequently come to your attention that
the State High&ay Department was requesting a 110-foot
right-of-way through the property?

MRS. FRIED: I would object to that as a conclusion

that you are &sking him to draw.
MR. GARNIER: He can tell me yes, no, or indifferent.

THE WITNESS: Do I answer?
MRS. FRIED: Yes.
MR. GARNIER: Would you read the question again,

please?

(Whereupon, the reporter read as request

N
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THE.WITNESS: Sem Rose, sometime towards the middle
or end of'February, 1972, advised us thétvthere was uch a
request made to him, either from the State or County
I believe it was 120-foot. It makes no di ference
whether it is 110 or 120.
BY MR. GARNIER:
Q Are you saying that the first knowledge you had of
this was from Sqm Rose?
A 1 think it was. I am almost certain that|it was.
A request of‘that nature would not have been earth-
. shaking and 1 could not absolutely remember the firLt time I
heard it but I am almost certain that it was from SLm Rose
that I first heard it.
Q In your experience as a builder would it be usual
procedure for the State Highway Departmeﬁt to request such
a right-of-way at the time a site plan would be submitted
for development of the préperty?
A Would they normally make that?
4Q Would that be the time it would be made la request?
A‘ Yes.
Q And did you, in fact, submit the site plan to the
department of this piece of propertyY

MRS. FRIED: When you say "this piece.”

-43~ E
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BY MR. GARNIER:
Q. Sixty-seven acres.

A We didn't put 67 acres in the site plan.

Q  You started with the first ten acres and them the
next ten acres?
A That is right.
Q You broke it down inté what you were actually going
to develo§ at that particular time?
A ‘IntO‘what,we call sections.
Q Did Mr. Rose ever advise you as to where the
right-of-way would go that was being requested of hiL?
A Yes. .
Q Is it fair to say that this right-of~way'Jould not

be located in the part of the property that you‘had been

actively developing, yourself, prior tc'talking to Mr. Rose?

A  Prior to Mr. Rose we were engineering, in/a loose

phrase, begimning the engineering work on what we called
Section 3, which'part was included in'sém Rose's coLtract.
So, we had begun that. |
And could it not have affectéd us? -- Yes.
Q .With reference to that particular piece of land, |
a site plan had not been submitted?

MRS. FRIED: What particular piece?
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BY MR. GARNIER:

Q  The one affected, Mr. Rose's ptoperty.

A.: The contraﬁt for Mr. Rose states 21-§1us acres,
something like that, | |

Our Section 3 was roughly ten acres.
~ That ten acres in our Section S;ﬁas within the

21 acres in the McKeon conmtract. |

Q In Section 3, did you go forward to file a|site
plan wzth the County?

A We submitted to thevCaunty thoséjthat engineering
required to complete a site plan. |

Q Did anything come to your attention at t time
with reference to the 110, 112-foot right-of-way?

A At original submission, no, not to my knowledge,
no. _

Q And the first knowledge you had of it was|from Mr,
Rose? | |

A As I best recall.

Q How did this commmication from Mr. Rose reach you?
Was it verbal? Was it by.mail?

| A . It was verbal.
I am almost certain he had éalled us. had what

he comsidered to be another problem and he asked il we would
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meet\ with him and we agreed at that meéti’ng --
MRS. FRIED: Answer the questidﬁ. Let him|proceed
with another question. -
THE WITNESS: He mentioned it at that meet ng
verbally.
BY MR. GARNIER: |
Q | This was a meeting that he héd called?
| A VYes, | .  |
Q At that niee’ting he told you that he had several
problems? k
A He meﬁtioned one, what he termed as another problem.
Q  What did he tell you that was? |
| A He received a letter from the sanitary district
and.in that letter they had told him that his sewer would not
be available, possibly'nbt be available, for ZOO-seLe days
but that it would be available. |
Q What else did he tell you about any problems he
might have? o
A Just that on the 120-foot request, or the 120-foot
right-of-way.
' Q  Did this meeting come about because he asked for
- it; or, did you suggest you get together?
A I think he requested the meéﬁing.
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Q This is when he called you?

A Yes.
QA - Do you recall when this was? .
A Middle of February, '72.

Q Wag that the first time you had any discussi
with reference to any problems that were. being inztiited
after the signing of the contract which is the subjeit of
this 1awsu1t7

A Was that the first tiﬁe fhat'had come up?

Q Yes. |

A No. o

Q What else had come up prior to that?

A In December of '71 ~- The contract outlined a date
for him of December 10, 1971 by‘which'timé'he had to un-
équivocably say yes or no to ==

Q Say yes or no to what? |

A It was an optiomn period that weht up to December 10
but which did not extend beyond it and by that dat' he had to
notify us of whatever means the contract outlined t he
either did not want to continue, in which case all parties
were relleved from all responsibility under his contract and
his deposit; or, that unequivocably he did want to|continue

and he would then proceed from that date to settlement in
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‘March of 1972.
And the problem he had was that he had not received
all the answers from the County that he wanted. |
| And he asked us if we would give him an extension
from that date to, I believe, January 10 of '72 and e agreed
that wé would and we did. |
| Q Did you prepare an amendment ..to. the contract?

A We sent him a letter agreeing to it.

Q  Were there any other difficulties that Mr. Sam
Rosa called to your attention after this .oi;e but. prior to
the meeting that you have referred to? |

A We hed a friendly relationship with Sam we
‘told him that onr.phene was open at any time -~ and not just
Sam, with most builders -- and we continued at this|time to
be as cooperative as possible. |

So, between the time of our first negotiatioms with
him ami his ultimately walking away from this thing we had a
lot of phonme conversations with him. I camn't r ber how
many.

Q When he called you to ask for a meeting did he
advise you he was having two problems: One with sanitary
district and the other with the Highway Daputm;nt

A When he called me he didn't tell me about the
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Highway Department. |
Q  Only the samitary district?
MRS, FRIED: What date? Are we back in Dec r?
BY MR. GARNIER: | |
Q  We are back at' the phone call that resulted in a
meeting. | o |
A This is in February of '72. |
Q  You said there were no other problems that came up
bétween the December request for an ext:e»n,si.von and this phone
call?
A Sam repeatedly assured us that his engineering was
proceeding.
Q These are not problemsv. |
1 am asking about problems that may have en called
to your attention by Mr. Rose.
| A Mr. Rose was beginning there to develop a|condominium
and the original’ oﬁtinn up to December 10 had given|to him
enough time to find out whether or not he.would get Coumty
approval on this. |
I don't know that iﬁ was a problém.

Did he view it as a problem or do you? ==/ I don't

Q Aside from that, and up to the time that you had a

49—
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meeting because he calls and he tells you_there is a problem
~with the sanitary district, did anything else come up|/with
reference to Mr. Rose's having problems in developing the
1and that he might have called te your at.tention?
| A No, not that I recall,
Q He called you up in Feﬁruéry; is that correct?
A Yes. |
Q  What did he say to you?
A He said, "I got a letter here from John Sloper."
What else did he say and what did you say?
| A I mentioned to him what I had outlined before that
the sewer would be available, might be available, £or X
mmber of days, I believe 200 days.
| Q When he suggested to you at £hat time he wanted to
have a meeting with you =-- |
A Yes, |
Q -- did you ask him why? |
A I assumed he wanted to go over this.
Q  Aside from assuming: Did you ask him any questions
as to ﬁhat the meeting was for? }.
A Well, we had told Rose once earlier that| if we
could be of any assistancé at any time ée would, -door

was open.
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He asked for a meeting and we agreed.
Q Did you consult with your partners as to what this
might mean to you? i
A I know I mentioned it to some of ‘my partners because
they attended a meeti.ng with me, :
_ Q What was your understanding at that: time as to wha
the meeting would be held for that required the atte
of your partners?
A We were ready to get the facts and that is|why we
went to the meeti.ng.
It doesn't mean it was of a colossal natur
He received this letter from Sloper, - of
the sanitary district. He was upset, He ‘asked that! we meet
with him, We agreed. |
Q Where was _the'meeting held?
A I believe it was held at Springfield Engineering
Surveys. | | | |
Q What took place in that meeting, sir?
MRS. FRIED: Again, it is a little difficult for
the witness to respond to such a question.
Would you ask a specific question?

BY MR. GARNIER:

Q What did Mr. Rose say to you and what did you say
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to him?

A One thing, I can't give you a verbatim acc

the meeting. |

| After reading the letter and meeting wi 1m, as
I can recall 1 read the letter and said, 'You have a| sewer,"
which.was not usual at that time because he was already
past his option date and we were trying to ‘be helpf
he wag concerned about it.

In the letter it appeared that he had a s er and
it also mentioned at that time this 120-foot reque s for
right-of-waye |

We agreed with him at that time to go d to talk
to the County and/or State.

Q Are you saying that after passing the option date
that the unavailability of a sewer wou1d no longer|be a
factor in the comtract? .

A | Yes. . ‘ |

Q What did Mr. Rose say to you he ﬁanted 0 achieve
through this meeting aside from showing you the letter? |

. A Sam Rose was an experienced Euilder. WJ had slightly
more experience in that County than he had, possibly, and
aniy for ﬁhat reason did we offer him any assis
He knew the ins and outs of building. had been
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around for yeérs:' |

. We had been in Prince William County slightly longer
than he and we also helped out on revisions, with many views,
and --

Q Are you saying Ehe reason for ﬁhe meeting,| as he
expréssed it, was toﬁget agsistance from ydu with the sewer
prbblem? | B |

A I think he wanted our aséistancg‘in establishing
when. He wanted, you kno& .- |

MRS. FRIED: You have asked I ﬁhink the s
question “= I think he has answered -~ about why thL meeting
‘was held.

MR. GARNIER: And he told me about Prince William
County and I want to find out why the meeting was Jéld; if
it wgs.held because my client went to get the beneéit of
their.experience. |

MRS. FRIED: I think he answered it.

MR. GARNIER: He didn't answer my question.

wanted the meeting.

THE WITNESS: I don't remember exactly why he
BY MR. GARNIER:

Q Did he say at the meeting how this sewer problem,

if it was a problem at all, would affect the terml of the
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contract?

A I think he might have mentioned something a
it affecting the contract and we said, "It doesn't aflect
the contract at all, you are no longer under the optiLn on
this. Your option expired. You are going:through settlement."
Q - Didn't the comtract contain a_cbntingency fior

availébility of a sewer at the time of settlement?

A No.
,Q - What else was discussed at the meeting?
A The road. |
Q How. did this come about?
A He méntioﬁed it.
Q  What did he say to you about the road?
A He said, "They are asking for a_lZO-foét right-of-
way." N |
Q_, When he said "they" did he tell you who "they" were?
A They would be the County. : L |
He knew the routine and we knew the routi:

They could be the VDH or the dounty, but [they

- worked in conjunction with one another.

Q What was your response to that?

A Simply that if you want any help in tryi to reduce

the width of the right-of-way, if we could give hi any help
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we would dc so.
| He asked for help and one of us, I believe it was
| Aaron Tomsres, went down with him to meet with the VDH.
I repeat, this is nothing unusual;

Q Did he say anything at the meeting with reference
to the taklng of the land for use of the highway and what
that might do to the contract?

A . I don't believe that was ever mééﬁioned.

Qy - He wmentioned to you about possibiy not setfling
becanse.th1> land mlght be taken away by the Statet

: A It had no bearlng on it.

Q 1 am asking you what he said.

A If.it had no bearing, he didn't mention it|

& Your testimdny:is that he said'nothing to jyou about
it?

A As I recali, he said nothing abdut the road, rela-
tive to settling. :

”Q So you are telling wme all he did that day|with
reference to the road, itself, was again~to ask for assisténce?

A Yes, and to which we agreed; -

Q What kind of assistance was‘hevasking of |you?

A Simply attending a meeting wi;h him, seﬁting up a

meoting and attending it.
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Q Earlier he must have told you Qhét the purpose of

that meeting would be,
" A The 120-foot rightéof-way.
Q What was he hoping to achieve? 
MRS. FRIED: What meeting?

MR. GARNIER: The meeting.

MRS. FRIED: Are you talking about the meeting

they are going to have?

MR. GARNIER: The witness is not confused

he was asked to set up by Sam Rose with reference to [the

highway.
Are you confused, Mr. Stein? =
THE WITNESS: Slightly.

BY MR. GARNIER:

Q You say that he asked you to set'up a meetfing with

reference to the road?

A It wasn't done precisely that way.

We said, "If you want to have a meeting, Je will

go with you.”

Q Whose idea was it to have a meeting with the

Highway Department?
A I don't know whose idea. It could have b

idea.

-56-

cen anyone's

. A meeting



33

Q In any event, you remember thét“a"meeting w
pr0posed with the Highway Department?

A Yes.

Q  You don't know whether'Sam asked for it or you
volunteered or one of your partnefs voluﬁteered?

A \I can't recall. | |

Q With reference to the highway making a requirement
og that nature -- and this you remember Béiﬁg discussed at
this particular meeting in February -- was that Sam'J or
gsomebody else's suggestion that the meeting be held Jith the
Highwéy Department?

A We did, but that was routine.

Q  And did all of you at that time discuss what you
would try to achieve with the Highway Department?

| MRS. FRIED: When you say 'at that time' do you
mean present at the meeting?

BY MR. GARNIER:

- Q Yés. ‘

'  A To find out all of the details of the request and
fperhéps to get them to reduce the width of the righL-of-way
soﬁewhat. |

Q Did Sam Rose say anything at that meeting with

reference to what his position would be on the contract if




the highway came in?

MRS. FRIED: Again I must object.

" You have asked that question and the witnesi has

answered.
| Now, you have rephrased it sligh;lye
BY MR. GARNIER:
QA Do you remember my question? o
A It had nothing to do with it.
Q: I am asking what Sam Rose said to you.
A I nmever recali'him saying anything with ref
to the validity of the contract and the reiationship

request.

36

erence

of this

.Q " Did he at that time or any other time subquuent

to that say to you specifically that he did not feel
he would have a settlement under the terms of the co

if the right-of-way was taken by the State?

that

tract

A I don't recall him making such a comment.

Q Didn't he write you a letter to that effect,

eventually?

A Not to my knowledge.

Q Do you know whether or not he wrote one to the

paftnership which may have been directed’to the partmership

directly?

- _5g-




37

A He wrote a‘number of letters.,
I thought I was familiar withvihem. I don't| recall
one where he mentioned the road. |
I am not saying there wasn't ome. I don't recall
one, | |
.Q ~ Are you saying that you‘dcn'tlknow,vhere today,
whether or not it has been the position.of Mr. Rose t he
would not éettle on the contract because of the rightLof—way
being requeéted'by the Highway Department? -
MRS. FRIED:‘-Are you saying at,ény period in time?
BY MR. GARNIER: -
Q I am asking at any period.
A Did he ever mention a road?
He wrote a letter to us the middle of March and in

thatlletter he stated that he was not going to settJement.

Q So you did get a communication from Sam Rlse with
reference to it; is that correct? ‘ o L

A In reference to the fact that he was not going to
settlement.

Q Did that letter tell you why?

A I am sure it did. You have £he letter.
Q 1 am asking about your recollectionm.
A

My recollection is that on the l4th of March -- he
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was téVSettle on the 15th of Maréh --‘hénadvised us was
not going to settle it.’

Q  Is it your testimony that prior to that meither
you nor anyone in the partnership had any communicatiLn from
Sam Rose or anyone omn his behalf discussing the fact that he
would not settle because of the highway prob1em?

A I don't recall him telling me that.

Q How about agybody else in thefé@rtnership?

A You have to ask them. V_ |

Q Would it bevfair to think that‘jour partners would
come and say, ''Look, Sam is not going to-éettle be e of
thé highway problem. Let's be good guys and have a eting
becausekwe are exﬁerienced in Prince Wiiliam County?"

A It didn't go that way. |

Q How did it go?

A I don't recall.

Q You don't recall any way it wént?

A I told you he mentioned the rng at the meeting.
He mentioned it to us and at that meetiﬁg we agreed that one
or more of us would attend a meeting with'the Virginia
Department of Highways. _

- Q Is it your testimony that thé'first time| you found

out yourselves that he would not settle because of| the
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highway problem was the day before settlement when he| sent
you this letter that you are refefring £O?'. |

A I think he sent us this letter, if I am not| mistaken.

Q Is it your testimony this is thevfirSt time you
féund out about this position on the part of Mr. Rose?

A: Mr. Rose sent us lots of letters prior to t time
and in eéch one he assured us he was going to settlement.

Q@ I am asking whether or not it is‘your testimony
that the‘first time you found out he was refusiﬁg to'go to
settlement because of the highway problem-ﬁas thr the
letter of March 147 |

A I told you I don't remember the text of the letter
of‘MarcH 14 other than the f#ctvit said he was not going to
settlement.

| Q When was the first time that you knew that one of
the reasons for which he was not settling was because of the
Highway Department2
A If I knew it at all it was on’March 14,

MRS. FRIED: 1 object again.

MR, GARNIER: He gives me an answer that |is com-
pletely unresponsive. '

MRS. FRIED: He is responsive. He is not giving

you the answer you want.
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MR. GARNIER: I ask him a specific question.| He

gives me an answer about'something else.  '

‘know.

BY MR.

q

A
Q
A

Q

MRS, FRIED: You asked him when did he, himself,

GARNIER:

You don't understand?

You ask me something I don't know.
If you don't know == |
I don't kﬁow.

You don't know when he first advised the partnership

that he was not settling because of the highway problem,

MRS, FRIED: That wasn't the question.
MR. GARNIER: Note your objection.
MRS. FRIED: I note my objection.

MR. GARNIER: Would you read the question?

- (Whereupon, the reporter read as requested.)

THE WITNESS: No.

BY MR. GARNIER:

Q

And none of your partners approached you at any

time prior to this letter of March 14 tbvtéll you they had

been approached by Mr. Rose, either verbally or by mail?

A

Q

Not that I recall.

Pursuant to the meeting in February was there, in
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fact, scheduled a meetlng with the State Highway Department?

A Prior to which meeting in February?

Q You had a meeting with Mr. Rose in February when
you pe0ple volunteered to help him with the Highway DeLartment
right=- f-way.

A ': It was at that meetlng he mentioned this right-of-
way.

Q In response to that you people offered to assist
him with the Highway Depértment, maybé trying to work| some-
thing out; is that correﬁt? | :

A Yes.

Q} It was discussed at that time, was:it not, [that
possibly a meeting could be arranged with the Highway

Department to work on the problem?

A Yes.

Q Was there such a meeting arranged?

A Yes. |

Q And do you recall when this ﬁook place?
A Not the precise date, no.

. It would be sometime after the meeting with Mr. Rose?

q
A It would have to be after that.

Q Was there one such meeting or more than ?

A I told you I didn't attend the!meeting, any other
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one,
o Q Do you know who attended on the part of the [partner-

A - I told you it was Aaron Tomares but you wou d have

to ask him. ‘ L
Q Did Mr. Tomares advise you what had taken place at

the meeting? -
A 1don't recall that he did.

What I tried to comvey to you earlier was
‘that the request for right-of-way by the State was n t a big
thing for us, that I would want to say that I comsidered it
personally any enormous request, unfeasonabie perhaps; but‘
unlike anything that we had been presented-with: no.
The State routinely made demands against Juilders.
Q I take it by that statement thAt you are telling
me: No, Mr. Tomares did not tell you what had taken place
at the meeting?
A No. I said I didn't remember because I considered
those things routine, as a routine proﬁlem to be worked out.
Q Are you saying he might have éome back and reported
to you but you have no recollection of it?
A I don't recollect.

Q You didn't make a memorandum of it?




A

Q
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I didn't make a memorandum on that.

Between that and the day of trial you would| have

nothing to refresh your recollection ==

N :

Whether Tomares told me the outcome of that| meeting?
Q Right.
A He told me they discussed.
Your best information would come from Tomares.
Q Did he tell you what they discussed?
A He was there.
Q  Did he tell you what they discussed?
A I assuﬁa they ﬁent on to discuss the road.
Q I am asking what Mr. Tomares told you, if you know.
A I already told you I don't remember,
Q Did you have any further contact with Mr. [Rose?
A I didn' t log it, or anything. I don't think I did.
Q Did any other problems come up after that meeting
in February?
‘A Not that I recall.
| Q Were there any meetings scheduled with any attorneys

of Mr. Rose or even with Springfield Associates witL reference

to the request?

A

I believe Bob Kohlhaas, your senior partner; was at

that meeting at Springfield Survey.




Thls was the meeting when he mentianed the right-of-
way. | '/
I believe it was that meeting that Bob was
Q Who attended on behalf of the partnership.
know? -
A I was there. Aaron Tomares was there. I believe
Marshall Racoosin was there, and’ possibly Irving Adl r.
Q Do you recall who called that maeting?
A That was the meeting I outlined in some detail in
response to his telephone call, S
Q That would be the ome in Februafy?
A Yes.
Q Who called George Helwig in?
A Idon't know it makes a damm bit of difference.
I don't recall: Whoever set up the meeti
Q You don't call him teo meetings all the tile do
you?
A I ﬁeet with George Helwig fréqueﬁtly.
Q Do you know why he was present at that particular
meeting to discuss the sewer problem?
MRS. FRIED: Excuse me. I think this was a meeting
at which Mr. Kohlhaas was present.

MR. GARNIER: This is the one he related, the




. February meeting; isn't that correct?
what was discussed at that meeting?

BY MR. GARNIER:

Q

meeting?

A

45

THE WITNESS: He is talking about the same meeting.

MRS. FRIED: Could you read baék the answer las to

MR. GARNIER: Go off the record.

(Discussion off the record.)

Do you know that George Helwig Qas at that $articular

George Helwig devotes his life and it is hi job

to know every facet of every department in the County and that

is what we rely on him for and that is what we pay him for,

If there was something Sam Rose wanted to talk

about, anything, it would be well to do it in the presence

of these peopie.

Q

A

Q

A

Q-
with Mr. Rose?

A

Q

- Including the sanitary district?

Any problems, any part of developments.

Was he then called in by Sam Rose or by you?
I don't know. |

Aside from Mr. Kohlhaas, was anybody else there

I don't remember.

Was there any discussion at that meeting with
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reference to the terms of the contract, itself, as they might
be affected by this sewer problem and highway problem
~ MRS. FRIED: I dbject. It must have been five
ﬁimes you asked that same question.
MR. GARNIER: Note your objection.

MRS. FRIED: I note my objection.

THE WITNESS: Sam. Rose mentioned the word "option."

We said, "There is no option. This contract is in

force,"

BY MR. GARNIER: -

Q  Did Mr. Kohlhaas say anything?
A Not that I recall. .

Q You have no idea why he was there to discuLs the

water problem?

A I have no idea why he was there;

Q Agide from this ﬁgetlng in February and thL one with
the Higﬁway Department that you did not attend, do you know
of any other meetings that were held with either Mr. Sam Rose
or any representative of this company?.f_

A When?

Q At any time, with reference to this comtract.

A I met, along with Aaron Tomares and D. J. | Hyman,

with Sam Rose in our imitial contact.
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'tbQ Let's limit ourselves to the freﬁe of time arfter the
highway.problem that was being raised by Mr. Rose at the
initial meeting in February.
| A | I reeéll, and I don't recall teo much aboﬁt it
other than a final meeting subsequent to that time, and it
was at that time, as I recall, that this ietter which |Sam
Rese wrote and.which was dated I believe the 1l4th of rch
was handed to us. |
Q And there was a meeting at that time?
A I.don't recall any. If there waseeuch a meeting
on this day I don't recall what transpired;'
Q I am interested in finding out whether or not there

were aﬁy.ether meetings after thet initiei one in February?

A Not that I attended, to my knowledge.

Q., Do you know whether or not there were any etings
held by your partners with Mr. Sam Rose, or any repr sentative
of his?

A I couldn't name any meetings or dates or anything
like that.

Q Do you know there were any such meetings, regardless
of dates, or who attended?

A Dol know anything about them, no.

Q Do you know whether or not there were any? -- is
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what I am asking you.
\ A No. -
| Q You don'£ know? |
A (No response.) | | B |
Q Who was acting on behalf of the partnership i -

following up this problem'with the Highway Department

aSSLSting Mr., Rose? Ln
A I have mentioned two or three times, to my knowledge,
ahd ydu have to ask Aaron Tomares. _
S Q Anybody else for the partnership?
A I don't know.

)
Q When the letter came that was delivered to you,
did you go and speak to Mr. Tomares and say, "Hey, what took
vplace with the Highway Department?"
A | Which letter?
Q The letter that told you he was not settling because
of the highway problem. |
- MRS. FRIED: You keep making reference to |what the
lettér said.
MR. GARNIER: He told us the contents.
MRS, FRIED:; He said it contained other things.
THE WITNESS: One thing I remember is that he was

not going to settlement.
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BY MR.'GARNIER:
Q  When you received that letter that he was not goiﬁg
to settlement, did you speak to any of your partners about it?
A I am sure I did. |
Q Did you speak to Mr. Tomares, speéifically, and ask
him about the result of the meeting with the Highway Department?
A I don't think I did. |
Q - So that you never found out what had been chxeved
at that meeting, is that your testimony?
A In my opinion, the thing‘--
| Q Iram not asking you‘about your O§1nian. I am asking
if you found out what was achieved at that ﬁeeting?
A I knew what was achieved at that meeting. and they
had a discussion.,
Q What did you find out was achieved at that meeting?
A I didn't find out what was achieved. |
Q1 thought you just told me that you found lout what
was achieved?
A My answer is more general.
- Q How about answering specifically?
A I can't,
Q My question is: Did you find out what happened at

that meeting with the Highway Department?
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Is your answer that you don' t know?
A I could probably relate to you what prebably
happened in such a conversation. ' Ia
Q I am asking whether or not you know specifi 11y
what happened; not what probably happened. ) [
A We probably had two main conversations within
partnership and I know from the field and experience what
does not happen.,
Can I relate to you specifically what hap ned in
such # conversation? -- the answer is no,
| Q * What I am asking is whether you know, with reference
to this particular problem, as it was trying to be resolved

by Mr. Rose and your partner, what was achieved, what the
result of the approach to the Highway Department was,

A Specifically my amswer is no, I do not kn

Q And your partner never advised you what he had

achieved? |

A Not in that way.

Q And when you found out that Mr. Rose was not going
to settlement on the terms of the contract, did you|approach
anybody in the partnership to find out what had n place

with the Highway Department?

A No.
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Q What was your recollection of the reasons that were
given by Mr. Rose for not settliﬁg?

A It is in his letter of March 14;

Q That is not what I am askiﬁg you,

A I don't recall it verbatim. |

Q I don't wamt it verbatim.

I am asking for your recollectibn of the reasons

givén.

A The main thing I remember is that he was not going
to settlement.

- Q And you did not inquire as to what the r ons were?

A I am sure I did when I finished reading letter,
but as of this moment I do not recall. Jn
Q Do you recall you discussed the reasoms contained

in the letter with any of your partnerst .

A Our primary concern at that ;iﬁé was the specific
information for not going to settlemeht on the part| of Mr.
Rose. |

Q Answer my question. o

. Did you discuss with any of yoﬁr partners the
reasons that were given in the letter?

A I don't remember doing it. -

Q So, you were told our reasoné. today, that there
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was no settlement by Mr. Rose and you don't remember discussing
it with any of your partners?
MRS. FRIED: That wasn't the quéstion you asked,
| THE WITNESS: I read the letter. I didn't have to

discusé it. I read the letter.
BY MR. GARNIER:

Q Yoﬁr answer is you didn't discuss it with any of
your partners? |

A Not umequivocably I didn't discuss it.

Do I remember the discussion?fé# the answer is no.

Q You maj have had some discussions with your partners

regafding the contents of the letter? | |
A Yes. |

Q Do you recall who you may have had these discussions
with?

A It could have been any of them. .

Q Do you recall any of them saying anything to you
about the position of the Highway Department with reference
to the 110 feet? |

A No, I doia't;.

Q Do you recall any of them saying anything|to you
abdut'the position of the sanitary diStfict with referemnce to

the sewer and water?
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A No.

Q Do you recali whether or not you directed or asked
any of them to make inquiries with both of those departments
as to these problems? '

A No. |

Q Do you know whether or not any of them did

A No. ‘

Q Did you or anybody else in the,pértnership, to your
knowledge, have any meetings with anyoné.from the sanitary
district with reference to the problem raised by Mr. Rose
priof to the settlement date?

| MRS. FRIED: Are you talking subéequent to Rosge's
letter? | | N
| MR. GARNIER: It would have to be.

MRS. FRIED: Settlement date was the next| day.
BY MR. GARNIER: |
QI am talking about the next day..
A I routinely talk: to people in the County,
Q I am getting very familiar with your routine.
I am more interested in what you did in this
- particular instance.
A I don't mean to overuse thé word.

Did I talk about it with anybody in the itary




district about this problem?

Q Or anybody in the partnership.

MRS. FRIED: There are two questions.
Are you asking subsequent to the letter of February,
whatever the date? |
| MR. GARNIER: Barbara, you are not telling|me you
can't understand, because you understand it.
If you want-tb.note an objectioﬁ, note your ob-
jection and we will save time.
i-ms. FRIED: I wui object because you have asked
two questions. |
BY MR. GARNIER:
| Q Did you have any meetings with aﬁybody in [the
sanitary district wiﬁh reference to the préblem raised by
Mr. Rose?
A Not to my recollection.,
'IQ Did anybody else on behalf of the partnership do
so?
A I don't kﬁow.
Q Subsequent to the letter of March 14, did you make
any inquiries of the Highway bepartment.és to its position
on the 110 féet?

A You mean between that date and this time! yes.
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Q Who did you approach, sir?
A I think the Virginia Departmeﬁt of Highways.| No,
Oscar Yates, Public Works, possibly, the man directly with

the Virginia Department of Highways.

The reason I have to use the word "routine'|is that
we are down there all the time. -

Q Did you ever speak with Camper?

I have spoken with Mr. Camper many times.,
Did you speak with Mr. Camper about this problem?
Subsequent to March 147
Sure.

Yes.

What did you think was the position of the Highway

o o e >

Department with reference to the 110-foo£ eagsement?
MRS. FRIED: I would object. |
MR. GARNIER: You can note your objection.
BY MR. GARNIER: -
Q  What did you find out?
A They were making a request for such a right-of-way.
Q Were you advised that the site plan would not be
app_rbved until the right-of-way was given?
VA.' it is a little more subtle than that.

Q ' Tell me what your undersl:andi_ng is,
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A Ve went down after Sam backed out of this contract.
Q  Who is “we"? |
A One meeting, as I remember, Irving Adler and I went
to such a meeting and imasmuch as Sam had -- whatever te iinology -
backed aut,_reﬁeged on this contract, it‘wﬁs to ocur interest
to pursué.dn the engineering which had been'one of the problems
we were worried about, initially, not foregbiﬁg cur own |rights
there; and at that time they did make such a.réquest of his.
| We didn't view it as anything unusual and we dis-
cussed with him -- and I use the word advisedly -- what|we

call County blackmail.
: It is a trading off of positions and it is not
unusual and we are very familiar with it and it has been

going on forever.

- And they wanted the 120-foot right-bfdway and we
were there to see what we could do to reducé the request,
what could be traded, what would happen.

Q ‘What was done?
A : Ultimately what we had done?

G Yes.
A We gave it to them but it didn't particularly

affect our plans.

Q You did give them the right~-of-way?
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A Yes, but we didn't lose any demsity. [
Q Is it correct, sir, they would not approve the site
plan.mﬂe_:ss you gave them the right-of-way?
A  We didn't find out,
There is some likelihood they'would have approved
it without that. We didn't elect to go that way. l '
Q When you say there is some 1ikelihood they would
have done it without giving the 120 feetv;b
- MRS, FRIED: I must object.
You can ask him specifically, not what might or
might not happen.
MR. GARNIER: He volunteered that informatiom
I assume he has some facts. |
BY MR. GARNIER: | |
Q When you say there is some likelihood they would
have done it without giving the right-of-way, what do you
| base that opinion on?
A Past experienpe. |
Q  Was it based upon any conversations that you had
in reference to this p#rticular problem with any re esenta-
tive of the Highway Department? |
A No.

Q Or the County?
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A | No.

Q  Is it based upon any canversatiohs that any|of your
‘partners may have had?

A  No,

Q  Any correspondence?

A v' I‘d0n't recall any correspondence on the subject.

I went down there for a meetiﬁg.f- period.

Q So what you are saying is that you felt pr bably
you could have the site plan approved without granting the
right-o f-way, based upon your experience?

A . 1 didn't say exactly that.

I said there are a million possible combi. tions
of what could or could not have happened with respecL to the
granting of this right-of-way. _

Q  You had some meeting with the Highway Department
about this problem?

A Yes.

Q  And explored some of these various combinations
and possibilities? |

A Not openly.

Q What was the purpose of meeting with the Highway
Department?

A - To find out what they wanted.
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| Q- You knew what they wanted. They wanted a 110-foot
right-of-way.
When you met with them, what did they tell you that
they wanted?
A A 120-foot right-of-way. That is what they got.
Q@  When you went to the méét.ing you went with the idea
of giving them as little as you could get by with?
A No. |
Why did you go?
To hear what they wanted.

Q
A _ : :
Q} You knew what they wanted, a liO-foot right-of-way.
A I wanted té know more about it,
Q What did you find out then? ' |
A I found out they wanted a 120-foot right-o ~way.'
Q  What did they tell you that c@imd you t you
should give up voluntarily?
A . We didn't give up.
Q I didn't ask you that.
I agked you what they said to you that sed you
to givé up voluntarily. _ |
They must have said something to you at that meeting.
A I told you that we dealt on t.he basis of Lur actions

and experience.
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So, it would be our knowledge ,of what can camot
happen in the County that would partially influence how the --
o Q Mr., Stein, you went to the meeting -~ which|Il

presume you rcquested; isn't that correct?_' |

A I am sure we did. |

Q  And you went to that meeting, knowing they wanted
a 120~foot right-of-way? |
Yes.

You knew that already?

> o P

Yes. |
Q  You didn't just walk in and say, "Hi, folks, here
we are., Tell ué, agai.h. what you want." |
A Yes. |
'Q' What did you tell them you wanted to know
V. A Ve wanted to know why they wantéd the l?.olfoot
right?-ofdway. |
Q  Did they tell you that?
A Yes.
Q  What else did you want to know?
A We knew what they told us, o
Q What else did you want to know at that meeting that

caused you to be in there?

A After Sam failed to go to settlement on this comtract
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we Nv-aaa:'e interested in doing the_ expe‘ditiods';and expedient
thing.in_processing our own engineering because it held us
up for months, and we had to move. |

Q I am asking you about the color of the wall [and you
are giving me the size. | o

A I told you that we wanted to do expeditious and
expedient things to get Section 3 approved beéause -

Q When you walked in the hallowed halls of the State
Highw'ayv'l)eparﬁment, aft:ér knawing they wanted the 120-foot
right-of-way, and they told you that afterIYOu aéked Lham,
what else did you ask them? ‘

A I am not trying to be cute with yéu.. Whaﬁ'do you
méén?_ )

Q - What did you say to them?

'.A We had our site plan and they proceeded to |outline
the width of the right-of-way, the length of the ri t-of-way,
where it fell on our property, and we asked how it wluld tie
in -- which would be obvious to a cretin, but we asked anyhow.

Q After they showed you that, what else did you ask,
if anything? o

A 1 am sure we asked them if they could do it with a
narrower right-of-way. |

Q What did they say to you?
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A As always, they say no.
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Q Did you ask them about the possibility of getting |

your site plan approved without giving up the 120-foot

right-of~way?

| I didn't have to.

Because you knew you couldn't? :
No, not that way.

Not what way?

LAY ol

geven months fooling around with Sam Rose.
Q  How could you avoid it? |

A Because we could have spent more time fighi

We could, very likely, if we had not already spent

e

Q As of March 14, was there any i?ray of avoid

giving the 120-foot right-of-way, to your knowledge?

A You are asking me as though it was a momantal

decision.

Q Agsume it was a minute decision: Was there amy

way on March 14 to avoid that very mimute problem; to your

knowledge?
Agssume it was minute: You wei-e' 1nteresteél

to have a meeting with the Highway Department.

enocugh

A . Organizations in business have to be convinced and

we couldn't fight it.
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Q You told me, Mr. Stein, that it is your opinion

that you could have gotten the site plan approved without

giving the right-of~way that was being reduested by the
State. |

A I didn't say that., If I said.it, I didn't mean it
that way. |

Q In what way did you mean it?

A I mean it is a constant give and take between any
developer and any‘municipality. '

Q When you went to the Highway Department with the
idea of giving up less than you had to, what give and take
took place? |

You were willing to give;'right2

A | Yes. |

Was the State willing to take?

A - No. ‘

I don't want to gét into this, but there was no
take on that basis. |

Q  What give and take are you talkiﬁg about?

‘A * Give and take, whether you get a. site plan out in
two months or whether you get it out in a year and two months.

Q  What give and take was available on March|14 that

you think would result in the site plan being approved without
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thé right-of-way being given?

A If we had elected to put in our éite plan A d not
push it they would mever get that right-of-way. We didn't
have to give it to them had we not electedvﬁc push our site |
plan,

They had no way of getting it from us.

Q If you didn't push the site plan would you develop
the land? "

A Naturally to déﬁelop the land, I have to gd to the
site plan, - :

Q That is right.

A We could have waited. |

Q °  Anybody who might be buying this land for
purpose of developing it residentially had to gét a site plan
apprerd? o
| 'Av For every piege of ground.

Q = In that case you could not gé; £he site plan approved
without the right-of-way?

A There is no site plan approvﬁl where you don't give
vthe right-bf-way. |

Q In this case you had to give the 120-foot right-of-
way to the State?

A There is no site plan approval for any builder where
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he has not made dedication of a road to the-Statee

| ¢  In that case the State says, "You give us a 120-foot
right-of-way that goes across the property, or you will not
geﬁ.ydut.site plan approved.' |

A No. | |

Q  Could you get a site plan approved without it?

A They didn't say that.

Q  You knew that is what they meant;i It is in|your
éxperieﬁ@e. | |

A No. |

Q What did you think they meant?

A »They meant they wanted a 120-foot right-of-way and
we departed from the other policy. ) |

Q  Was the other policy giving nothiﬁg?

A The other policy technically'wduld be repetitious
because we never had a site plan approved,_'ltvis paLt of
building to give a right-of-way. |
| Q  And by the time it was raised thé policy suited
you, didn't it? |

A No.
Q You gave up 120 feet.

A No.
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EXAMINATION BY COUNSEL FOR THE DEFENDANTS
BY MRS. FRIED: | | |
Q : You were asked several questions relating to when
did you first know that McKeon was not going to go to
settlement because of the road and that-séemed to get | confused
with the question of when did you first iearn about the road
problem and when did you first learn McKeon wasn't going to
settlement. : |
I would like to clarify that. .
Can you state when you first found out that McKeon
was not going to go to settlement? I |
A Receipt of his letter; the letter of what?
Q  March 14, I believe. |
| In the March 14 letter.
A Yes.
He had been having road probleﬁs_for 12 years.
Q@ = That was your'first knadledge there was tJ be no
settleﬁant?
:'A- Yes.
MRS. FRIED: Signature is not;waived.
(Whereupon, at 1:15 o'clock é.ﬁ. the deposition was

concluded. )
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I have read the foregoing pages 1 through 66
which contain a correct transcription of the answers given
by me to the Questions therein propounded,

y

Robert E, Stein

Subscribed and sworn to before me th1s /2

day of Al 1075,

 Nqtary Public in and for

, wa//,cjw

5

My Commission expires:
672:;;Zkﬂ/’735//




CERTIFICATE OF REPORTER

‘1, Jeanette Karp, do hereby certify_that I took the
stenographic notes of the foregoing testimcuy of Robert E.
Stein, and that said testimony was thereafter reduced| to
typewriting under my supervision; that said deposition is a
true record of the testimony given by said witness; that I am
neither counsel for, related to, nor empldyed by any [of the
parties to the action in which this depoéitiau<was en, and
further that 1 am not a relative or employee of any Lttorney'
or counsel employed by the parties thereto,'nor financially

or otherwise interested in the outcome pf'the action.

Jeanette Karp
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CERTIFICATE OF NOTARY PUBLIC

I, Barbara J. Fried, a notary pubné_f_or the State of
Virginia, At-Large, do hereby certify thaﬁvl swore Robert E.
-Stéiﬁ at the time and place aforesaid, énd_that Jeanette
Karp acted as the stenotype reporter of the testimony | then
and there taken.

Witness my hand and seal this D2 e

Ol , 1973. -
m J

thary Public

day of .

My Commission expires:

May 25, 1975.
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VIRGINTIA:
IN THE CIRCUIT COURT OF FAIRFAX couﬁTY

TR R M e e e e e S e e e mr Gm e em . ee o e -

McKEON CONSTRUCTION COMPANY,
Plaintiff,

V. At Law No. 27087

COVERSTONE LAND LIMITED PARTNERSHIP
and
MITCHELL S. CUTLER,

Defendants.

i)

Springfield, Virgini
Friday, September 21| 1973.
BIBEEL
Deposition of HENRY G. B%BER ‘the witness herein,

called for examination by counsel for the defendants in the

above-entitled action, pursuant to notice, before WILLIAM B.

PETERS, a Notary Public in and for the Coﬁmonwealth of Virginia,
at Large, in the offices of Fried,‘Fried;ﬂKlewéns and Lawrence,
Executive Building, Springfield, Virginia, commencing at
9:20 A, M., on Friday, the 21st day of Séptémber, 1973.
APPEARANCES:
On behalf of the plaintiff:
JEAN—PIERRE GARNIER, Esq.
Attorney at Law

210 East Broad Street
Falls Church, Virginia
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On behalf of the defendants:

BARBARA J. FRIED
Attorney at Law
Executive Building
Springfield, Virginia

-0 ~-0 -0 -

William B, Peters
Stenographic Reporter
Ward & Paul, Inc.

4055 Chain Bridge Road
Fairfax, Virginia
703-273-2400
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PROCEEDINGS

B B GmE e e A —— e — — ———

Thereupon,

FrESER_
HENRY G. BIBER,

Called_as a witness by counsel for the defendants, and'having

‘been first duly sworn by the Notary Public, was examined and

testified as follows:
EXAMINATION BY COUNSEL FOR DEFENDANTS
BY MRS. FRIED:
Q Would you state your full name and p051tlon and title
oo ErERB2/2_ - C
A : Henry G. Biber, Director of Plannlng, Prince William

County, Virginia.

Q  Was this your position in December of 1971
A Yes.,
Q Could you describe briefly the nature of your job

or your duties?
A As Director of Planring I am in charge of [the

planning program for Prince William County. This includes

comprehensive planning on the county-wide level, includes

comprehensive planning in a greater'detéil on the planning

area level, includes transportation plannlng, enVLanmental
management planning, land use plannlng, communlty chilities

plannlng, capital improvements planning, site plan tnd

way in

subdivision plan review with respect to plans in th

el
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which the proposed developments would fit iﬁ the community and
also with.a certain respect to the zoning 6rdinance.

.I'm also responsible for—the—steff as the staff Z‘fiéz
planning commission and we're also responsible for making or
bringing forth and Ca:ryiné on any proposed amendments to the
zoning ordinance both in terms of amendmeﬁts to the zoning map
és well as amendments to the ordinance provisions themselves.

We also do a little work in industrial devllopment.

of course, we maintain a day to day attempt to gathei data and

coumpile it,
We're also now dealing with water and sewer plans
on a county-wide basis.
. I guess that summafizes it.

Q Could you go into a little more.detail concerning
fpe fﬁnction of the Planning Deparfment vig—a-vis alsite plén
that is submitted in Prince William CountY?

A The site plans are submitted to the Public Works
Departmént and the Public Works Departmeﬁt receives| a number
of copies, one of which comes to the Plénhing Office.

In 1971 the Zoning Adnlnlstrator was part of the

Planning Office. On January 1, 1972, the Zonlng A ministrator

became part of the Public Works Department but belore and sinceg

the Planning Office had received a copy of the plaLs submitted

~96—
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-then gathering comments from various reviewing agencies

to the Public Works Department. The Planniﬁg-Office i's then

responsible for reviewing the plan with respect to its

conformance with planning area plans and with the way [in which

‘the development will fit into the community. We also|review

it with respect to the need for schools and other com unity

facilities. We review it with respect to the way in which it
impacts adjoining land uses or adjoining Iands vhich may or
a4 M-&/v ' .

maxﬁbe zoned but on which we anticipate a certain amolunt of
development. We attempt to assess its impact on the overall
development and we make comments to the Public Works [Department
to that effect. As I understand it, the Public Works Department|
puts

together its recommendations and eventuaily forwards |them to

the Board of Supervisors.
From time to time we find it helpful to discuss

recommendations and issues with the engineers or the| developers

whose plan we are reviewing. This, froh'time.to tiﬁ , takes

place either in our depértment or in some bfher location where

there may be more than one county agencyiinQOlved and generally

these are discussions of an information nature or attempting

to explain our interpretation of what the ordinance [is and

why we made a certain recommendation.

Q Are these duties spelled out in an ordinamce or in
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state léw.or are they a combination of regulation implementing
a general statement in the law?

A I'qg likevto make a statement noQ that anything I sayv
now I'd like to be subject to modification.in the event I
.uncover something more or in the event I find there is something
I'm not aware of right now. To'my knowiédge there is|no
specific requirement that the Planning Office -~ it was called
the Planning Department 1n 1971 -~ that the PlannlngJEfflce
or Plannlng Department is spec1f1cally given the tas
reviewing a.site plan. For those aspects I discusse , to my

knowledge there is no specific requirement. k

Q Historicaily, however, how long would you say the
Planning Department has been involved in such°
A The Aonlng Administrator has been involved| for as

long as I know which is five years., 1I 1mag1ne its been longer

than that. Around 1970 the Planning Office began td be
involbed apart from the Zoning Administratnr becausl the
Zoning Administrator was apparently only chécking the site
plan with respect to the number of parking spaces aId whether

ents andrrw#'

other aspects of the plan) its impact upén adjoining land uses,

or not it conformed to the zoning ordinance requirer

the problems that may arise out of roads that don'tl connect

property or which don't provide sufficient capacity. These
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factors were not being examined and around 1970 the Planning

Office began to get involved in site plan review with respect

to these factors.

Q You are charged by law, are you not, for overall

planning as you've mentioned earlier in Prince William County?

A " (Indicating yes.)

Q Would it be possible, if you did not review site

plans in view of what yoﬁ're chérged with by law, to

your function?

carry out

A . I consider the review of site plans as being an

important aspect of our job bécause-thiS'is at the stage of

implementation and I discovered during the first few

years of

working in Prince Williah County that we did have a very

definite gap between thevplans and reality and part

gap was caused by the fact that the—?&aaééag—effice7

of this

—Urfthat

the site plans and subdivision plans were not being [reviewed

with respect to planning considerations&aadfihat is lhow we got

into it and I feel this is an important and vital function of

our office and I think it's something that ought to|be done

at site plan review level.

Now, quite possibly an institutional arrangement

could be changed so you had somebody in the Public W

Department that was performing this function but at

-99-
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that's not the way it's béing déne.

Q Are you familiar with.the site plan application
No. 2313?_ I believe the title is Coverstone Quads.

A | I think it was called Manassas Quads.

Q Do you have a cbpy of that site plan?

A I have a file on that here. I'd like to add that
infMarch of 1972 this task was aséigned tb a man who Lame into
our office and during that change-over Was the first jtime we

began to keep files on site plan review. Prior to thHat we

- had been sending the plaﬁs back for the Zoning Administrator

who had been filing thé plans.

Q So the files were not kept ﬁntii March of }72, is
that right?

A They were not well kept.

Q Can you tell me when the site plan was submitted?

A No,.I couldn't tell you that right now. I could
make a guess. I would éuess it was some time in late 1971.

Q You mentioned:earlier that a number of copies are
filed with the site plah. Do you know to which agencies they
are sent other than planning and pﬁblic works?

A I couldn't give a complete breakdown. Mrl Payne

would have to do that.

Q Are there normally discussions, not about specific
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Department or Public Works, either one or both, conc

site plans but about general prcblems of development between

the Highway Department, Public Works and Plannlng

A Yes, there are. We have an almost regular 1me to
mect, to discussvsuch problems. We also discuss spec ific 51te
plans and subdivision plans. We also discuss the problems
of development, the needs. Of course, wnen the Highway Department
is involved in it, it's generally concerning roadelnetworks
and the need for roads in certain areas.

Qv Did you have any discussions wiﬁh'either the Highway

Lfning a

road called Ashton Avenue?

A Yes. The road we now know as Ashton Avenue has a

history which began with the reconsideration of the Manassas

.~ Planning Area Plan. On this plan there were a number of roads

which were shown to the west of Route 234 and it was realized

‘that these roads shown on the plan were probably not going to

be adequaie._ One of the main reasons was there had|been a
number of rezenings in the area, actually in ‘a larger area,
which would result in more dense development than tLe Manassas

Plan had originally included. This would put a very heavy'ﬁaqtﬁ’

load on Route 234 and it was realized that something had to
be done to reduce the burden on Route 234.

In studying the various propdsals that were made, or
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in studying this plan we began to tie together roads that were

running essentially north and south on the west side of 234
and through a process of planning and discussion of needs and

reexamination of the land uses in the area, the proposed land

uses, the problems on 234, Ashton Avenue evolved and it is now

part of an adopted revision to the Manassas Area Plan.

Q When was that revision adopted by the Board of
Supervisors?
A I don't have the date of adoption but it was some

time in 1973, about mid-1973,
Q Do you have a map that would show the locétion of
Ashtoﬁ Avenue? |
A I have better:maps.than this bu£ I did not bring them.
(Whereupon, a:discussion took.pléce off the record.)
THE WITNESS: :I've drawn in red Ashton Avenue as it
traverses the county aﬁd I stopped it at the Manassas corporate
limits but the idea is to connect up to this road down here
throﬁgh Manassas.
BY MRS. FRIED: (Resuming)
Q Can you locafe Manassas Quads?
A (Indicating) Yes, this is Route 234 over here and
Manassas Quads --

MR. GARNIER: Why don't you mark it with a red pencil
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and a dbfted line.

THE WITNESS: The general property that we were -
con31der1ﬁg, the Manassas Quads, I believe are somewhere right
in here.l This road was right at oné side. There's not a
location on that site plan. Mr. Payne ought to have etter
maﬁs as far as the site plan azre concernedvbut I belleve
Manassas Quads are in this area right in here.

MR. GARNIER: for the record, you're showing that ybu
have marked a rectangle in which you're drawing some |diagonal
linés, islthat right?

- THE WITNESS: That is correct.

(Vhereupon, a discussion toék pléce off the fecord.)

BY MRS. FRIED:; {Resuming)

Q Would you, for:the record, show were Coverstone DriQe
is? -

A Coverstone Drive is shown on this’map. Yo must
réalize it shows géneral location and Coverstone Drive is shown
in this location here. In reality Coverstone Drive is now
being built right over aloﬁg the side of‘tbis properjty with the
Country Scene townhouse development coming here and it cuts
along this side of the Manassas Quads deVelopment.

MR. GARNIER: You're showing a line that runs

parallel to that which is designated as N-5, is that correct?
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THE WITNESS: That is correct. From time to time,
the plan does not show the precise location of the road but
it indicates the corridor.

MR. GARNIER: The reason I ask is because when you

put something on the map, it doesn't reflect on the record

- unless we pin it down.

- BY MRS. FRIED: (Resuming)

Q Does Coverstone Drive traverse ail the way|through
or_does it end within the property? |

A Within this plan Coverstone Drive traverses all the
way throggh. |

Q  On the plan itself?

A On the plan ifself it does'traQefse_all the way
through and it would be our effort in_revieﬁing and [site plans
in here to continue Coberstone Drive acco?d$ng to the plan
and if its on one side or the other side of a precise.line
fhat we draw 6n the plan, then it still accomplishes the purpose
of getting a road through.

I would also note on this plan éhat Ashton Avenue is
designated A-1 and Ashton Avenue from Route 621 to |[Manassas
town limits right-of-way of 110 feet.

Q Are you saying it's a first-qlass road?

A It's an arterial road classification and|Coverstone
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Drive is ciassified.as a 64 foot right-ofeWay whiéh iv a four
lane undivided major théﬁoughfare. |

Q Do you recall Qhen the discussiohs first took place
when the idea began to germinate for the ne¢essity.of a road
like Ashton Avenue? ! | |

A I would say itiﬁpuldﬂhe the.séépnd_half of {1971 was
when we realizedvthat thé road network shéwn on the adopted
plan was inadequate and that we would have to develope some
kind of a plén that would éhow a road roughiy parallel to 234

in order to relieve future traffic on 234. So it would be late |

1971.

Now, this concept went through several evolutions.

I do have a map which shows Ashton Avenue as being nqt a
continuous road, making-an intersection wi;h an extlnSion of
Lomond Drive which then turned north and £hen contiiued along
the aiignment, roughly, of Ashton Avenue. That wasl I think,
the first stage of that concept and the sécond stage which
must have come about iﬁ 1971, very late 1971 or perhaps early

*72, was that Ashton Avenue would be a continuous road. It

wouldn®'t come into another road and then the function picked
up by a second road.
I think also in the early part of 1972 we conducted

a study of the future traffic. Now, I can recall I was working
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- with a man who was in the office and who‘left the office in

January of 1972 and he and I developed traffic generation

Phone (Area 202) 544-6000

estimates in this corridor west of Route'234 and it was, I
believe, based on those estimatés that we arrived at the
necessity for an arterial class road. So that would have beén
early 1972 that concept was produced.
Q What did you base your esfimaﬁeS'of traffic|generation
on?
A - On existing zoning and on the densities and land
uses shown in the adopted MénasSas PlanningvArea Plan|.
Q Did you consider fhe'rate at which site plans were

being submitted in this corridor?

WARD & PAUL

A This corridor was being studied. It was very active,
We were looking at it very -- with great concern because there
were a number of site plans being developed in this corridor
that we felt we had to deal with and we had to get this
crcl
information ready, we had to get/%u%¢planning straightened out

50 we could deal with the site plans.

Now, to be specific there was.a development which is

now known as AShtqn Glen and was then going under the name of
Colgate Limited, I believe, which is right down here| next to
the Route 28 bypass. Of course, there was the Paradise

- Associates Plan and then there were the plans being prepared

410 First Street, S.E., Washington, D.C. 20003
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fofwhaﬁ we know as the old Tripak site which was at that time
being divided between Coverstone Land Limited and Country Scene,
Be:lage-Bernstein. So there was another site plan that we
wefe'awafe of that was under préparationbéﬁd that was| known as
Crest and that is now-being developed as a townhousg and
apértment development but that's in the séme.corrido .

Q At any time prior to February, 1972 or about that time
WEEC.

- wjhere other developers, including the ones you menticned, being

requested to dedicate for Ashton Avenue?

A - Yes, most definitely. We were talking with any
develbpers that were in this.area concerning Ashton Lvenue
and succgeded in every cése in gettingAthevAShton Avenue
éonCept accepted by the developers.whose plans were being
submitted.

Q When then would people -- not employzes of the county

but people who dealt with the county on a'continuin basis

first have become aware of the planning for Ashton ivenue?

MR. GARNIER: For the record, let me note|my
objectioh to that line of Questibning és being cémp egely
ifrelevant to the issues which bear upon the contract itself
and particularly the cause we are relying upon-as being our
reason for terminating the contract. |

Note my objecticn and he can answer.
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Can we stipulaté that we'll save ail our objections
for!the court since neither one of these people are really
witnesses or clients?

' MRS. FRIED: Sure.
MR. GARNIER: Neither one of us héve a cont ol over
hiﬁ to answer or not to answer.
MRS. FRIED: Yqu're a free agenf.
f - (Whereupon, a discussion took élaCe off the record.)
BY MRS. FRIED: (Resuming) |
Q Would you likefthat question repeated?

A No, I can remember it. The persbps who were keeping

track of deveclopment here and who were responsible for preparing

'plans, and I would aésume their clients whose land they were

wquing.with, had opportunity to become.acéuainted with this
concept by virtue of their submitting a éréliminary plan which
would then be subjected:to review and wé woﬁld come |back with
this concept. As I saia, it was an evolving concept and some
of thé éarlier plans here showed some of the road, a lesser

road, than the arterial, éLt‘eventuall and I would Lay by

Y
early l972<§nd I tried to determine exactly whé;Lwe definitely
arrived at this and said this is the concépt we have to go

for¢Put I believe it was early '72 when we arrived |at the

continuous arterial road to the west of 234 and. anybody who
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b
g - was submitting plans in that area became aware of it as soon
; ,'.?‘f\"/&' '
z as we were/abit to make any kind of review,
£ Q Do you recall any of the names of any of thé engineers
who were associated with any of these site plans that|were
submitted at that time?
A I think Springfield Associates was associated with
.several of them. Gruen Associates were concérned with the
Paradise tract development but they might have been out of
that by that time. I know at one time they were involved in
it and I believe Springfield Associates picked it up |after
] that. I think George Hellwig is the individual who dealt with
2 . .
< : ‘ .
. most cases and I think this was a Springfield Associates plan,
o _ , _
N also.
Q Drawing your attention to that site plan, did you
review it, the preliminary?
A  Yes, we did review it.
1.
MR. GARNIER: Could we identify which site plan you're
- talking about and by whom it was submitted?_
o
o ; . .
o
B THE WITNESS: That's a problem. This particular
G -
H map has the date on it of March 3, 1972 and it is marked as
E .
g received by the Public Works Department and then marked copy
v
@
&
[=]
<
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A I don't recall. It also shows Coverstone D

through this tract and the way we had the proposed sc
over fhere which wés another issue,. |
Q The school site was not on this property?
A ‘No, it was not. |
Q So is this the only one in your files then/?
A Yes. |
Q So there migh£ have been an eérlier plan?
A Yes. )
Q. - If you can recall then the original plan,

preliminary plan No. 2313, do you have. any correspond

18
BY MRS. FRIED: (Resuming)

Q Is this a preliﬁinary?

A This is a prelihinary plan, yes, but I doﬁ't think
,this was the first one. |

o Does this show hshton Avenue or what would be
mAsHtonﬁAVenue?,

A Yes, it shows the right-of-way ofvwhat would be
vAshton Avenue right down here,

Q So this4was not the original. -Did the original plan

submitted show Ashton Avénue? |

rive

hool site

ence in

your file or memoranda concerning your comments or your staff's

comments on that original question?
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‘ Coverstone site, prelimidary development plan dated'March‘27,

19

A I have in the file a review by the Zoning Administratoj
dated December 29, 1971 the subject of which was Mana%sas Quads,
No. 2313, I have a cbpy'pf a letter from me to Mr. Payne in.

the Public Works Department concerning Manassas Quads|,

1972.

Q Is this the 6nly Correspondence?

A I also have a copy in the file‘of the staff report
for the speéial use permit requesting a $pecial uge._ermit or
reviewing the request for a special use permit for condominiﬁms
on this site. | |

Q- Is that all the mehoranda in the file concerning
tﬁe site plan?

_ ﬂ‘?éﬁ-m@&%fw

A That's all the /remorandyiy. I'm qonducgin a search
of the other files in order to determine if theré is anything
else which relates specifically to this site plan and to the
Ashton Avenue matter.

Q Going back iﬂto the specific site plan thlat was
submitted, was it appréved?

A I don't recall. I don't believe it was.

Q Do you recall any meetings that you may have

attended specifically to discuss this site plan? I realize

you may have very informal meetings.
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A I believe I can recall at least one meeting which,

again, was more or less one of these'regulaf meetings that was
held in the office of fhe Resident Enginéér and we did discuss
this site plan at least at one of thdsejmeétings andvl think
we'discﬁssed several 'features, the plan and the desigi, thé
aﬁrangement of thehdriveways,uthenconnections towCoverstone
Dr;be and the Ashton Avenue right-of-way.ahd I think we also
discussed the matter of should théfe be a requirement| to |
construct Ashton AQenue or should it be.airequiremenb to .

dedicate the right-of-way.

Q In your other site plans that were being considered

- along the same corrider, was there a requirement that only

there be dedication or that.fhere be dedication plus|construction?
lA. Wherevér there is.evidence that the development would

requi;e.the use of a road such as Ashton Avenue, @e recommend

that the developer build the road. In some instancels there is

evidence that the road would not be uséd to the extent that the

‘entire four lane divided section should be built, in which case

perhaps just two lanes of that section Qould be built. This
has been done, dealing with other site plans in the county --
so what was your question again?

- Q So in some instances are you.Saying you would ask

the developer to construct the entire_lio feet and in some
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.plan when you, first made the decision to ,ras'k_'.the developer to

must have taken'place some time during the time that |this plan

1972 between your office and the Highway Department) Public

21

instances he would only construct part of if?
' Ab ~That's right. We would recommehd this. It's not our
poliéy to require, it's our job to recomﬁénd to the Supervisors
‘ ¥ o o
then as to what their requirement should be.

Q Do you recall in your meetings cbnde:ning the site

put in the 110 foot right-of-way?
A I do not recall exactly when exéept that it must
have been in early 1972 when the evolution of the Ashton

Avenue concept became that of a four lane arterial road and it

was deve;ﬁped because there is some evidence here with the
thing Adﬁinistrator‘s commenté, December 29. 1It's my
recolleétion thaﬁ-the foﬁr lane section was deqided Lpbn in
early 1972 and hot before, élthough we ceitéinly were considering
it because we were trying to study and-dévélope what we would
need for Ashton AVenue{ |

Q Do you recall specifically aAmeeting on February 8,

Works and Mr. Hellwig?
A I don't recail if that was the date. I have no
way of'knowing if that was the date.

Q Do you ever recall meeting with those gentlemen?
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A I recall meeting with -« give'me the persons|again?

Q  Mr. George Hellwig, David Camper, yourself, R. W,

Harrison, James Payne, H. W. Williamson and Sam Rose?

A In the HighWay bepartment?
Q - Yes.
A Dave Camper and Harrison?

Q | Yes, but the meeting took place at the Highway

'Department office?

A I don't reailyfkndw. I recall ‘at least one meeting
in that office and it's Qery éossible_all'of those individuals
you named were at that meetinge It's quife possible that'e
the meeting I recall.. |

Q At any time in any of your meetings or discussions

-did you or anyone else in your department or anyone at these

meetings threaten to condemn the property for the 110 foot

vrightuof—way of Ashton Avenue?

A | No. We made no threats to cqhdemn it. It was our
position that this was e necessary part of a road network to
serve this'area and that site plans ought to reflecl the
necessary road netwo:ks;

Q In these meetings was the word, "eminent domain"
mentioned or threatened by you?

A Not by me personally and as I recall, not| by anybody

else.,
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we have, the new site plan submitted after the disc

23‘,,

Q Do you, not personally, but does your department have
authority to condemn?
A . No. The Planning Office has no authority to| condemn.

Q  In the county of‘Prince'William who has the |authority

‘or the power of eminent domain to condemn, if you know?

‘A I don't know.
Q To your knowledge,-has_thére ever been a condemnation
in Prince William County for a road right-of-way?
| MR. GARNIER: Let me note my objection to that on
the record as being completely irrelevanﬁg Go ahead énd'aﬁswer.
THE WITNESS: i'd-iike to bréak_that answer down into

several parts if its possible. I believe the county|or state

-on some cooperative effort did conduct some condemnation for

‘the right-of-way of what is known as the Route 28 bypass. This

was a new road. Of course, the state conducts condemnation

where the§ require right-of-way and can't acquire it through

negotiation, but with respect to site plan submissions and

'subdivision plan submissions, condemnation is never |an issue,

and has never been an issue.to my knowledge;
BY MRS. FRIED: (Resuming)
Q Is this then, and I'm referring to the site plan
Lssions?

A To my knowledge as I look at this, it is [the latest
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site plan that I recall having seen. There must have leen an

earlier one. The date on this is March something or orher 1972

Thefe'mﬁst have been earlier ones which are not part of our
files. There might be later ones bﬁt'I don't recall a‘y, I
don?t recall having seen £hem;,;gy“

 Q Now, you made reference earlier to the application
for a speeial use permit for condominium that was made by

McKeon for Manassas Quads;,was thisespecial use permi ever

granted?
A I don't recall with certaihty.
Q  Was it part of your job in planning to review the

special use permit applications?
. A Yes, .
Q Do you recell whether you reviewed it at about the
time you reviewed the site plan? | |
| A Yes, I believe it was at or about that time. I do

|

have a file on the special use permit and I know the application
preliminary -- sending a memorandum to the Public erks

Department to the effect that we were in the procesi of
reviewing this site plan and that we advised the Pu%lic Works

Department to contact or to inform the applicant tht a

special use permit for condominium use would be required.
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Q This is when the site plan was originally submitted?
A This was some time, I would say, prior to February 18.

It could have been some time in early Februaryvor January that

we notified Public Works that we are reviewing‘this but that

we note that a special use permit. will be fequired. It's

~usually our:efﬁert4$omgetﬁthem£§ecialwuse;permix for

condominium apartments or whatever they are; to the Supervisors

prior to the submission of final plans or even preliminary

. e ¢ a’
plans, besause—{f We~don ' t the Supervisoriﬁﬁzzgythat/c ndominium

special use permit would not be in the best interest jof the

¢county at that location.. We feit it would -be more econqmical
not having the site plane come in bzfore the special [use
permit is granted.

Q 'Did you make a recOmmendation £6~the Board of
Supervisors on the special use permit?.

A Yes, we did.

Q Is that a copy of the recommendation?

A Yes. - |

Q Is it the same as this?

A Well, you ve got -- what you have there -- there
were a number of special use permit appllcatlons Jr

condomlnlumg that were submltted at more or less tie same time.

This was very shortly after a spec1al use requlreant was

fll7—




Phone (Area 202) 544-6000

WARD & PAUL

410 First Street, S.E., Washington, D.C. 20003

26

v

addgd to the Zoning Ordinance and the speéial use permits were
takeh together. |
There on the‘firsﬁ_page we discuss condominiums in

gehéral and then we have a page which cdﬁ;idérs,each one of
the;condominium Special‘use pefmits which wege under considera-
tion. 'One'of‘those:paées is £hé“Mahassa§_Quads and Wdebridge
Qﬁads.

Q AwOodbridge Quads?

A _ .It’s_ahothér development;‘anothér conddminium

proposal by the same applicant and had relative the same

" design.

Q In this staff report, it recommended approvial with

conditions. What was the date of this staff report?

A'_ There is no date on it. Referral was made [to the

Board of'Supervisors on March 17, 1972 and ;he stéff reports
are sent forward with this referral to the Board gf Luperyisors.
I hote on this sheet that thé Manéssas Quads wére withdrawn
April 28 but I don't know if ﬁhe Board écted on this, I don‘'t
recall if the Board acted on thi; specia;”ﬁée permit/ prior to
withdrawal'or not.

Q -Was there anything done by the developer McKeon in

this case between the submission of the special use |permit

abplication through that date, April 28, concerning|that

-118-

g o i - A




Phone (Area 202) 544-6000

WARD & PAUL

410 First Street, S.E., Washington, D.C. 20003

right-of-way?

application?
| A Well, we did have various cbntacts with the
sentative, Mr. Rose. He made every effort to make wh
would consider to be the usual efforts to see that th
- Protessgeg _ . :
was/precessing his application and to answer any ques
the'county staff miéht,have concérningit. At the ti
several contacts either personally or-Qith members of
that took place during that period.
Q We have discussed earlier the ilO foot righ

on Ashton Avenue and the subdivisons bordering on it.
experience is itvunusual as a'precondition for approv

site'plan for the county to require dedication_for pu

27

repre-
at 1

€ county

tions that -

me I recall

the staff

t-of-way

In your
al of a

blic

MR. GARNIER: Let me note my objection to t

question before you answer as being immaterial.

Go ahead.
THE WITNESS: Is it unusuai?{ What was the
BY MRS. FRIED: (Resuming)

Q Is it unusual in the reviéw of a site plan

county to require as a condition of approval of the |s

hat

question?

for the

ite plan

tﬁat the developer dedicate part of:the property for public

right-of-way?

A No, it's not unusual at all. This is our|approach,
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the 'approach of the county plaﬁning staff, that a site|plan
ought to include, speaking of roads, any of the roads which
are necessary to serve that site and to connect to adjloining

properties so that a road network sufficient for that |site

as well as adjoining properties can be arrived at and |we

 recommend that wherever such roads cross a site, that|these

be hedicated for public use at the time: the final plat is
recorded.
., Q. Are there other dedications that may be required

from>the developer before site plah is approved for purposes

other than roadways, specifically for utilities?

A The dedications for utilities and other types of

~rights-of-way are not really the cdncern:that'the'pl.nning

office has for site plans. I would have to say I domn't know

'what other dedications for public use would be required. I

know .I do get involved in discussions of land for parks and

land for schools which the county makes every effort to work

with developers in order to ;géuire land for schools and
parks that would serve the developmentsfwhich are showh on

the site plans or subdivision plans.

Q If you know, in the locatioh'now where Ashton Avenue

is on the adopted plan, in which subdivisions has Ashton Avenue

been dedicated or constructed?
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A Final approval hés been given to the Ashton Glen
development and this does ‘include Aéhton Avenue as a fpur léne
divided arterial road.

I think there have been some.final approvalé in what

I think is called Crestwood Developmént through which [Ashton

_Avenue passes and .I believe somé.of the most .recent sections

which have either been submitted or;approved also sho& Ashton
Avenue on their plans. I don't recall if we have an pproved
plan in the Crestwood Development which includes Ashth Avenue

but I know that it has appeared on several final plans.

o} What about Paradise Associates that you menitioned
eérlier?
A - I don't know if Paradise Assodiates has submitted --

well, there may be some final plans that show that. |I'd have
to check the record. 1I'd have to reffesﬁ my memory.

Q Before we let you go, could I just ask you|if you
could briefly state your background; your educational and

vocational and how long you're been with the county in any

- A Sure.

MR. GARNIER: I think if you want, for the purpose

~of the deposition, I'll stipulate to his qualificatilons as

being adequate for the position he has.

~121-




Phone (Area 202) 544-6000

WARD & PAUL

410 First Street, S.E., Washington, D.C. 20003

State University or whatever they did with the name of

MRS. FRIED: Fine, I'm just curious.
THE WITNESS: Well, with respect to planning

a Master's Degree in Urban and Regional Planning from

When I received my degree I believe it was still Virgii

Polytechnic Institute and now it's Virginia State Univ

30

. I have
irginia
VPI,

11 a

ersity

‘and Polytechnic Institute. Following receipt of that degree

I came to work for Prince William County in 1968 and through

a series of promotions I became Planning Director in 1971.

MRS. FRIED: Thank you very much.

I will ask, if it's agreeable with you, if He can

submit these documents that he made reference to earlier. We

can have copies made.

. (Whereupon, the documents above-

referred to were markied for

' BIBBESR_

identification as Biber Depo-

sition Exhibits 1, 2 [and 3.)

EXAMINATION BY COUNSEL FOR PLAINTIFF

BY MR. GARNIER:
Q Mr. Biber; the concept of Ashton Avenue came

being towards the end of 1971, is that éb:rect?

A Yes.

into

Q It actually became a requirement for potenftial
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deveclopers in the first part of 1972, is that what you'[re

telling us?

A No, I don't think that's exactly what I said If
you're asking me when did it actually>béC6me a requirement for
dévelopers it would be very difficult for me to recall|because

the concept was evolving at that time.

Q What would be your best recollection?
A My best recollection of when Ashton Avenue was a
four lane arterial -- the date or the time at which we began

making the firm recommendation that this be placed on|all
plans, I believe that was eariy 1972,

Q. And Ashton Avenue-actually consisted of, as| far as

-planning is concerned, a 110 foot right-of-way, is that

correct?
A Yes.
Q And the site plan application which has been placed

in front of you, how would that 110 foot right-of-way affect

that site plan?

. A As shown on this site plan which appears to be a
later version from the one we initially received, iJ is shown.
on the eastern -- to cut across the eastern portionj Well, it
comes across -- let me start over, A>portion of the eastern
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- memorandum of any kind?

!
for Ashton Avenue.
Q - You said earlier'that in some instances was i
only required that the right-of-way be dedicated but al

32

t not

so that

the builder directly put in the improVements on the property

which is the subject of the site plan. Do you recall what the

A I do not recall what our recommendation was.

|| case was in this particular instance as to that site plan?

I can

only say that what the Planning Office does is make recommenda-

tions., I do not recall if our recommendation was that

deveioper construct the four lane section on this site.

the

Q Would that recommendation have been reduced|to a

A Generally, since recommendations are always| --
. Q (Interposing) But in this particular case?
A I don't recall and I have not been able to [find a

memorandum which makes reference to Ashton Avenue.

Q Where have you looked?

a Well, I first looked in the sité plan file|and I do

have this review which we sent to Mr. Payne on March|27, 1972.

Q- Does that say anything about it?

A I'm checking now. Yes, it does.

Q What does it say?

MRS. FRIED: Excuse me, this is not a document we've
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‘which would either recommend that the builder be made| to do

33

seen before?

THE WITNESS: Yes, I .think it is.

MRS. FRIED: I have two éopies of the staff report.

BY MR. GARNIER: (Resuming)

Q What is your recommendation? )
_ ' S e

A If you'll turn to page two ydu'l%4thevstatement in
the first sentence in paragraph three, this site will be

bounded on the east by a proposed arterial. The recommended

setback from an arterial fight-of—wayiisvfifty feet for all
buildings. One_building.shown is asfc105e as twenty-two feet;
Q What does that say to me in fgrms of whe@he. or not
the builder was actually required to put in the impro ement?
A That doesn't stéte whether ﬁhé builder is required
or Qhether there was a recommendatioﬁ that the builder constructl

Q Is there a memorandum somewhefe'to your Kknowledge

so or that he not be made to do so?
A To my knowledge there is not a recommendatilon in
writing from the planning office that the builder be [made to

construct Ashton Avenue through that site.

Q That recommendation would have emanated from the
office which you were supervising at that time, is tﬂat correct?

A Such a recommendation certainly could have|emanated
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improvements?
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from the planning office but it might aiso have been initiated

by the Highway Department or by the Public Works Department,

Q When you're talking about the Highway Debartment,

i

are you talking about an agency of the state itself?

A Yes.

Ne) -Regardless.of. whether .ar not there is a memorandum,

do you recall what the recommendation was which emaﬁéte

any of these agencies with respect to these pieces of

"as to the builder being compelled to actually put in the

Ld  from

property

A I don*t recall what recommendations might have been

made‘by other agencies.

.Q - How about your agency, your office?

A .To the best of my recollection there is no

recommendation in writing that the developer be required to

improve Ashton Avenue, -

Q Aside from a recommendation in writing, sir|,

do you

A No, I don't recall. One of the issues that

‘recall what recommendations were to be made by your office in

~any form whatsoever with reference to this questions?
J the

Planning Office is wrestling with and has wrestled with is

the extent to which developers are responsible for cinstruction

of roads of this type which would obviously serve a Lider
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 area‘-— well, would obviously serve areas outside of th

‘have been.

[

site
as well as the site itself and our policies on this have not
been firmly formulated. They were not firm at that time so I

t

could not reconstruct in my mind what our recommendaticn would

Q Let me ask you this, Mr, Biber, when the road was

eventually put in by the developer, do you recall who

'actually developed the road itself?

A I know in the Ashton Giéanubdivision that road
is definitely being constﬁucted by the developer of AJhton Glen.
Q How aboutvfhis section in&olved in the site|plan you
have pointed out to us? | |

'

A There has been a later submission covering this

~ground and I would have to refer to that plan and to our

" memoranda on that.

Q Are you saying'you do not know today?

A I'm saying I don't know;;Yes. Now, I don't recall

what our recommendation is on the site plan which has been

submitted for essentially the same area here which includes
Ashton Avenue.

Q Has this recommendation at this time been reduced

/

to writing anywhere, sir?

A There is a possibility of that, sir. 1I'd have to
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check our records.

Q | Well, what is the policy of your office currently

with reference to making a recommendation? -
A They are made in writing;
Q So it is likely if there has been a recommendation

made in this case, it would be in writing, is that correct, sir?

!

A Yes, sir.

Q And this would be a recommendation which would come

frem the Planning Office to whom?

A To Public Works.

Q And would it be over YOur‘Signature?

A Yes.

Q Do you recall whether you have signed a document
making such a recommehdatidn to Public Works?

A No, I don't recall.

Qv Are you. saying there has.béén no such document or
you have no recollection of it?

| A I have no recollectioﬁ of such a document that would

give our recommendations on the plaﬁs which have been most
recently submitted for this area.

Q Are you saying you have no recollection of.any

discussion within the Planning Office or any other places as

to whether or not the developer should be made to put
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road:as it stands now?
‘A We have discussions as to whether or now we should
recommend that the developers build the roads all the time,

Q How about this particular piece of property, |sir

14

'is what I'm asking you about?

A Well, we certainly have discussed whether the

developer should be required to make these improvements and I

‘don‘*t recall whether there was any particular conclusion to

‘those discussions. I would have to_stéte that other members

of my staff have also conducted these discussions with Public

‘Works and not only myself.

BrEBs A
Q Assuming, Mr. 8iber, I want to find out what the

answer to this question is, would I come to see you in your

office and ask you to pull out a particular file?

A Yes.

Q And what file would I ask you for, sir?

A I believe this is Section Four of Coverstone
Apartments.

Q And would these recommendations, if any were made,

be contained in that file?
A I believe they were.
Q And would there be any memoranda contained in that

file with reference to the discussions you have had|as to how
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.office and either speaking to you or one of your stafj .and

38

the'decisions would be reached?
A  There might be.

Q And that is a public record, is it not?

1S

A It is.

Q So I should have no dlfflculty in coming to your

asking you for that filez
A _That is correct.

.Q Now, yoﬁ sﬁated I believe earlier, that onc
defermined that Ashton Avenue should be made part of lhls
overall deyelopment of the road_system, eyéry developir that
puﬂ in a site plan or a préliminary plan'ﬁas'being toLd of
this necessity, is that correct; sir?

A That's correct.

Q - Who would adviée the developer'éf this?

a Well, this could be done by any -~ either the
Public Works Department or the Highway Department or|the
Planning Office when the deVeloper made inquiry as to what
features might be required on his plans, This is ofLen done

and if he did not happen to make that inquiry then he would

be advised of this by the Public Works Department which has
the policy, I believe, of sending letters received by them

from the reviewing agencies to them so that the developer is
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kept posted on what the reviewing agehcies are saying concerning

‘the'proposed development.

Q  What is the very first documeﬁt that a developer
would file with the county which yoﬁ ;éguire showing this land
which was to be dedicated? |

A The first document that would be required by the
county would be a preliminary submission. From time to time
developers do send their engineers in'téldiscuss with|[Public

Works foice or the Planning Office or the Highway Department

various requirements and from time to time they do suLmit on
an informal basis a preliminary plan in order to ascertain what

the problems may be.

Q Now, I believe you stated ybu'were successful in

getting the dedication of this needed fight-of-way‘WLth all

the builders that were involved in this ‘locality, is| that

‘correct?

A . To the best of my recollection. Wherever |Ashton

Avenue is presently in an area coming under development, the

developers are providing for construction of Ashton| Avenue.

Q Do you recall any conversations or meetings with
representatives of McKeon Construction Company with reference
to this particular dedication?

A I recall a meeting at least once with thé Highway
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Il constructea by the developer but I don't recall what oLr

o

Department with representatives of the Highway Department and
the Public Works Department and I believe Mr. Rose.’ Possibly

Mr. Hellwig was there at that same meeting. We discussed the

' site plan and I believe we also discussed the Ashton Avenue

situation, as to where it should be located, what its purpose

_was; We might also have discussed whether it should hLve beeﬁ'

- recommendation was on that, if we had one.

Q In fact the primary purpose for that meétin was to
discuss the creétionvof Ashton Avenue?

A I wouldn't say the primary pufpose of that meetihg
was that. It_might havé been but I don't recall.

Q ° Do you have any recollection as to what the purpose
of ‘the meeting was?- |

A I wouldvonly be able to guess tha£ the purppse of
the meeting was to discuss the site plan, perhaps several
of,thevsite plans, several éf the planning issues and, of
course,.in discussing the site plan, Ashton Avenue did come
up_v

| Q What wbuld have been the necessity for having a

representative of the Highway Department at the meeting?

A . It has become a matter -- it is our effort| to

communicate as closely as possible with representatiyves of
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i Department was at the one meeting you rémember, with reference

Highway Department? .

representatives at that meeting with:reference to the building

I
41

the Highway Depaftment with respect fdlpianning and development
in the county.‘ |

fQ Now, with reference to condémnétion or'emihent domain,
the state is the one who hés a right to use these procedures,
is that not correct, sir?

A It's possible. ‘IFm“not.wéil,acquainxed with the
reqﬁirements for eminent domain.

Q It could be done by the-coﬁnﬁy; could it nof?

A I wouldn't know. |

Q Do you recall what the position of the Highway

to the dedication or building of Ashton Avenue?
A I don't recall. -

. Q Do you recall who the representative was from the

A I have no specific recollection but ordinaxiily those
meetings are attended by either Mr. Camper, Mr. Harrison or
both of them.

Q What was the position of Mr. Rose or any of his

of Ashton Avenue?
A I don't recall, but again, I think we might have

discussed the constructicn of Ashton Avenue or not constructing
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it but I have no distinct recollection of such a discussion.
Q Do you recall whether or not either yourself jor

anybody at the meeting, to ybur knowledge;made a memorandum or
N '

notes or transcript of any kind of whét‘took place at the

meéting?

A  No, I don't recall if anybody made such a transcript.

From time to time we did document what took place at a meeting

by providing memoranda to the Public Works Department [and we

would state the date of the meeting and -those present |and

- what was discussed, what issues, and our recommendation that

such and such be done, but I have no record. of such a|memorandum

coming out of our department.

t

i Q' When you say yoﬁ_were-successful in getting all of
these builders to dedicate the right-of-way you wanted, in fact,
YOﬁ're telling me, are you not, sir, thathiou're asking these
builders to give to the county and to the state part jof their
property? Isn't that correct?

. MRS. FRIED: i would object to that question.
THE WITNESS: No;,
MRS. FRIED: That's putting an answer in the mouth
oé the witness.

BY MR. GARNIER: (Resuming)

Q Go ahead?
-134-
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:to public use.,

A I would say no.
Q Was not the county and state, in fact, taki
of the property which previously belonged to the buil

to this time?

43

ng part

der prior

MRS. FRIED: Excuse me, I must object. That question

iswargumentativewandmgiveswitswbwnwanswer.
THE WITNESS: It's our point of view that t

development of a site must take into account the nece

he

ssary

public improvements and roads are among those improvements

and this is part and parcel of developmént in Prince William

County.
BY MR. GARNIER: (Resuming)
Q ° What is the concept of dedidafion; what doe
méan té vou?
A Dedication means to me that thé owner of th

property identifies and dedicates a portion of his pz

.Q And is it not true that at that time he is

s that

e

operty

no longer

free to use that piece of property as he would otherwise may

have seen fit to do so when he bought it?

A If you are referring to a site plan and dedication

with respect to a site plan, that dedication is carxi

in the context of his going ahead with a development

-136
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think he can develope without having an approved site plan, so

I think there is some relationship in that.

Q When you approach all these various builders|whom
you eventually convinced as you told us, weré there any that
were reluctant to go through with this dedication?

A I can't recall specific instances of reluctance.
However, it is generally -- there is a general reluctance on
Ehe part of developers to carry out such dedications and it

is our task to show the developers that this is an entirely

justifiable request and it is sbmething'that is necessary

for providing for the future public faciiities'in his
development andAin the general area. Sé'there often fis
reluctance but through discussion we attembt to show [this
recommendation is indeed justifiable and has rationale to it.
Bl - -
Q In your experience, Mr, B&berl_why is there such a
reluctance on the part of the builder? |
A Why is there reluctance?
Q Yes. 1Is it because the land.is being taken by the
county?
MRS. FRIED: Again, I object. You're supplying the

answer.

MR. GARNIER: I'm asking a question.

THE WITNESS: I would say there is a reluctance in tha
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most developers have certain preconceived notions as to what

they want to do with their property and very often such a

requeét would go against their original notion as to jwhat they

had in mind.
BY MR. GARNIER: (Resuming)

Q- low, how did you go about convincing these| various

people that expressed some reluctance?

A I think I've already mentioned_thatb> We make an
effort to show that the road is needed for the development

itself and also in order to.provide for a road network which

would be adequate for the area.

Q . Aside from appealing to the civic dufies rhich we
know all builders have,.is there anything'said to any of
these builders about what would happen to this'site plan if
they didn't cooperate with the state or coghty. .

A I think that the ability of the staff ét the moment

is that of providing recommendations to the.$upervisors and

I think the developers understand that. The developers that

I've dealt with generally attempt to adjust'their site plan

so that the staffyrecommendétion would be positive and would

~be essentially part of the final site plan.

BrEBEr. :
Q  In fact, Mr. Biber, didn't your office tell McKeon

Construction Company that the site plan would not| be approved
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unless they dedicated the land you were asking for?
A I don't recall making such a statement.
Q I'm not asking whether you did so in specific

terms but wasn't this the crux of the conversation you had

with all thése builders including McKeon Construction Company?
A Well, I think that's not quite putting it |the way --
we try td put it.in terms of our recommendation is that this
piece of ground be dedicated. That is ourbrecommendation and
this is the recommendation we will make to the Pubch Works
Deparfment and we hope that is the recommendation the Public
Works Department will make to the supervisors and if the
super&isors concur with thevrecqmmendafions of the|staff, then

khat would be a part of the approved site plan; If that was

not, then the site plan may be disapproved.
' B1Ee38 .. o

Q Mr. Biber, you're pretty well acquainted with the
policy of the Public Works Department as it cooperates with

you, are you not?

‘A , Yes.
; QQ You're not isolaﬁed in an ivory towef?
A . No.
Q And regardless of the way you want to.p t‘if, isn't

it a fact that these site plans could not be apprioved unless

the dedication was given? When you strip it of jall the verbiag
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‘Public Works Department and they see fit to concur i

cloSely.

‘or another standard, so I just want to leave room fo

vpossibility that the Public Works Department did not

it a fact that McKeon Constructicn Company filed

telling ué; sir?
A No, I dOn;t think it's quite in those term
I‘h saying is, our ;ecommendation would bevthaﬁ tﬁe
not be approved without such dedication.
Q wa,.what.do'ycu.think;the‘Public w§rks,De

would do based upon that recommendation, sir?

47

'YOu've given us, isn't that the net result of'what you're

5, What

site plan

partment

- A Assuming we have been working closely with

recommendation, then their recommendation to the sug
would be that the site plan not be approved without
dedication,

BrELER .
Q Mr. Biber, you say assuming you have been

the
n that
ervisors

such

working

Isn't it a fact you have been working clos
an existing fact is it not?

A Yes, from time to time we do discuss wheth

ely? It's

er or

not a particular facility should be built to oﬁe standard

r the

concur

in the Planning Office's recommendation.

- B/BesL,

Q Let's talk about Ashton Avenue, Mr. Biber.

recommended against it because the dedication was no

~140-
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site plan, Public Works would have gone along with you? Is
there any doubt in your mind about that?

A I think in terms of Ashton Avenue we had been working

'so closely with Public Works that I would certainly expect that

the Public Works Department would havé concurred with our.

Q And it is a fact if there was no dedication shown,
if McKeon was not willing to give you'the land, you|would have

recommended against appfoving the site plan, isn*t that correct,

sir? \

A Well, our recommendations are not phrased| such that

if they do not do this then we récbmmend denying it. Our

recommendation is that we recommend this be done.

Q And what'is the reverse of'that, sir, if [it is not
~ done you will not recommend for it, isn't £hat correct?
| A That's possibly the reverse.

Q Was there any other poésibili£y?

A No, I think that probébly is the reversel

Q | So, in fact, it was your policy at this time and your
recommendation that if this plan did not reflect that the land
would be dedicated there would be no approval of the site plan,

|| isn't that correct, sir?

A If you accept the reverse of the way in|which our
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recommendations are made, yes, I would say'that.
Bréss e

Q Mr. Biker, you're playlng with words with me and I'm
talking about facts of life. Isn't it a fact of life that unless
that land was dedicafed, a site plan didn't saﬁe a cLance of
being approved, in your experiencs in your position at that
time?. |

A 'As far as my experience goes, thevrecomme'dations that
we make and that the Public Works Department_makes to the
supsrﬁisors concerning site plans, they aré nof always
foilowed and thsrevare cases where the Publiconrks Départment
and the Planning Office have made recommendations.a d even
the Virginia Department of Highways have madefrecommendations
for dedication or impiovements q?ich have not been supported

by the supervisors and the

without these recommendations belng adopted by the [Board.
&BE5E. -

- Q Mr. Biber, are you telling me in 1972 if|the site
plan had gone to the Board of Supervisors without the land
being dedicated with a recommendation that_it'not Le approved
both by yon'and by the Public Works Department because the
builder did not want to dedicate the land, that the Board of
Supervisors would have granted the site plan approval anyway?

Is that what you're saying to me?

MRS. FRIED: I object to that question.




Phone (Area 202) 544-6000

WARD & PAUL

410 First Street, S.E., Washington, D.C. 20003

.

'make these recommendations to go to the Public Works Department

50

THE WITNESS: 1I'm saying there is a definigte

possibility of that, yes.

BY MR. GARNIER: (Resuming)

Q ﬁdw, in your conversations with thé various builders,
did you ekplain'to them, either speCifically.or indirectly what
your policy would be on_recommehdations with referelce to the
land being dedicated?

A Again, I don't recall specifically_mentioning this
but it's been our position that when we do have a rppad such as

this, we do ask for at least the dedication of the right-of-way.

Q ' Well, you let it be kﬁownlto these various builders
or youISQy you were successful in convincing‘them that their
chance of having the site plan approved-would be greatly
increased if the land was dedicated?

A We .don't put it in those terms.

Q  Tell me what terms you put it in, sir?
A We recommend the land be dedicated for Ashton Avenue

and for instance in the Ashton Glen Subdivision where this
road was going to be the major entrance road to the development,

we recommend that it be constructed by the developer and we

which then, we assume, would concur with those recommendations

in making them to the supervisors.
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. BrEBER...
Q And if the developer would happen, Mr. Bibhr, 1f the

developer would ask what happens if he doesn't dedicate the
land, whaﬁ would you say to them?

A Well, I think what he would say --

Q I'm asking what you would say if he said this to you?

A What would I say if he says what happens if he
doesn't de&icate the land?

Q Yes,lwhat's going to happen to my site plan.

A . Well, I would hope =--

Q (Interposing) I'm not asking about What you hope,'
I;m asking what you would say to him, sir?

A Weil,'I would say, "If you don't agree with this
dedication, then I would hopé.the supervisors would concur with
fhe staff and iflyou continue to disagree with fhis then your
site plan would be denied, disapproved." | !

Q Aﬁd.he could ask you about what your:ré-ommendation
should be, what would you say to that?

A What my reéommendation concerning Ashton Avenue -

Q Yes. | |

A Wéll, I would say it would at least be fthat Ashton
Avenue right-df—way be dedicatea for public use as part of’

this developmeht.

Q And what would your recommendation be as reported to
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site plan?

~words I want him to say or we'll be here all day.

the builder with reference to approving or disappr]

MRS. FRIED: I object because the questi

52

oving the

on has been

asked in various.  forms over and over and the witne

" answered over and over,

MR. GARNIER: I'm going to ask him until

answer out of him rather than a speech.

ss has

I get an

MRS. FRIED: I again object. You want [the words you

want him to say and the witness has answered.

MR. GARNIER: Sooner or later I'm‘goinq

to get the

(Whereupon, the reporter read the previous question,

MRS. FRIED: May I state for the record that neither

of us is your attorney.énd you are a free adent as far as
answering or not answering questions;
BY MR. GARNIER: (Resuming) éj
BreBere.
Q Do you understand my question, Mr. Biber?
A | No, would you rephrase that for me.
Q You don't understand the question as it was reread
to you?
A No.
0 What part of it didn't you understand?
A I missed the meaning of your question.. I wonder if
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you c¢ould rephrase it?

Q All right, let me réphrase it.i'

'1f the builder says to you, "I will not dedicate this

1

land required by you --",

A As recommended by me?

Q What would you say to the builder would be your

recommendation with reference to the site plan?

A My recommendation --

Q (Interposing) With reference to approval ox
disapproval?

A - I would tell tﬁe builder thattmyFrecommendation would

continue to be that he dedicate this right;of-way.
Q So that you would say ﬁothing ﬁd him with rLference
to whether this site plan would be approved or disappréved
‘vbased on your recommendatioh?
Ab Probably not, although if he said to me, "What if
Lﬂgzgiahead and ask that this be taken to the Board of
1Supervisors.and I don't‘show.any dedicétion for the right-of-
way, what would happen?" aﬁd than I'd séy; “Well, I would assume

the Public Works Department recommendation would be for

dedicating the right-of-way and if you didn't show aﬂy
dedication of right-of-way, then the supcrvisors would have

to decide whether they would support the staff recommendation
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my recollection on that, butlright now I can't state

when Sam Rose‘alleged I said that. I‘Would have to work on

1 WOula deny that or not. At this mément I have no [recollection
of telling.Sam Rose or anybody else that if they did not

dedicate the right—of—way‘for Ashton AQenue, his plan would not:
be approved. I have no recollection éf making such|a statemenfﬁ

Q But, in fact, you know, did you not, if he did not

~-147-

54
and therefore deny you a site plan or égreé with you aLd approve
your site plan without theidedicatiod.?_
BrBEE/2— -

Q . In fact, Mr. Biber, didn't yqu_te}l_Sam Rose| when you
“had 'a meeting with him that if that jland was not dediclated, he
didn't'have a prayer to have the si£e plan approvéd?-

A No, I don't recall having stated that.

Q Do you deny having stated thét to him?

A I certainly have no recollection of making that
statement.

Q Do &ou recall saying anything to that effect, even
‘though the language may not be exactiy what you recalll, sir?

A No, I do not, sir. :

Q If Mr. Sam Rose testifiea td £his, sir, would you
_deny-if under oath?.

.A I would have to COncentrate on‘an attempt to recall
what the meeting was that Sam Rose -; where the meeting was

whether
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dedicate the right-of-way the site'plan would not be apprbved?

MRS. FRIED: I object to this question againi |

THE WITNESS: I do not have that knowledge. |I think

I described to you what I félt the procedure would be at fhe
Board of Supervisors if he continuéd.to object to this
dedication and requested thaf this item go fofward. Then the
Board of Supervisors wqula be faced Qi;h the decision of
Supporting the staff recommendation or concurring with the

developer that the dedication not be made.

BY MR. GARNIER: (Resuming)

- Q Did there come a time when you had occasion |to tell

Mr. Rose that in any event if he did not dedicate the right-of-

way, either the state or county could take steps to see to

it that the land was furnished to the étate?

| '#_ I never made any such stateménﬁ..
LQ . Either directly or indirebtlY?

A . Either directly or indirectly.

Q Did you ever discuss condemnation with Mr, |Sam Rose?
A I never discussed condemnation.
'Q. So if he would testify to this, you would deny doing

A I would deny it.

MR GARNIER: That's all I have.
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before me the above-named persbn who signed his deposi

(Thereupon, at 11:00 A, M., the‘taking of the

depoéition ceased,)

b6

Signature of the witness

I, _ ' B 2 , .a Notary Publi

my presence,

‘for=the' ‘ ' - , do hereby certify
that on the , day of ' ., 1973, there [did come

tion in

In witness whereof, I have hereunto signed my name

and affixed my seal of office this ‘vday of

1973, ~ | o |

Notary Public

My Commission expires ' . .
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CERTIFICATE OF NOTARY PUBLIC

COMMONWEALTH OF VIRGINIA ) _
) S8.:

CITY OF ALEXANDRIA )
I, WILLIAM B. PETERS, a Certified Verbatim Reporter,

the officer before whom the foregoing deposition was taken,

;do hereby certify that the witness Henry_G. Bibef, whose
deposition appears in fhe foregoing pages was duly sworn by me,
' that the testimony of said witness was taken by me by
‘steﬁomask and thereafter by me reduced to typewfitten.form; that
fhe deposition isva true record of the,testimony given by said

witness:; that I am neither counsel for, related to, nor

“employed by any of the parties to the action in which/|this
.deposition was taken; and further that I am not a relgtive or
employee of any attorney or_counéel employgd by the parties
hereto, nor financially interested, or otherwise, in the |

~outcome of the action.

MMA) KL e 75 o
Notary Public in and for the Common-
wealth of Virginia, at Large.

My Commission expires September 12, 1977,
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McKEON CONSTRUCTION COMPANY,

Ve

COVERSTONE LAND LIMITED PARTNERSHIP

and
MITCHELL

INTIA:

IN THE CIRCUIT COURT OF FAIRFAX COUN%Y

Plaintiff,

At Law No.|27087

S. CUTLER,

-Defendahtéﬁ

vvvvvvvvvvyvvv

Sprihgfield Virgini

[+})

Frlday, September 21, 1973.

Dep051tlon of JAMES H. PAYNE the witness herein,

called for examination by counsel for the defendants Jn the

above-entltled actlon pursuant to notlce before WILLIAM B.
PETERS, a Notary Public in and for the-COmmonwealth onVirginia,
:at Large, in the offices of Fried, Fried' Klewans and Lawrence,
ExeCutlve building, Springfield, Virglnla commencing at |
11: 10 A. M., on Friday, the 21st day-Of September, 1973.
APPEARANCES: | o
on behalf of the plaintifff ( 

JEAN-PIERRE GARNIER, Esq.
Attorney at Law

210 East Broad Street
Falls Church, Virginia
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On behalf of the defendants: ' .

BARBARA J. FRIED
Attorney at Law
Executive Building

Springfield, Virginia'

co6-0-o0-

William B. Peters

‘Stenographic Reporter

Ward & Paul, Inc.

4055 Chain Bridge Road
Fairfax, Virginia
703-273-2400
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Thereupen,

JAMES H. PAYNE,

called as a witness by counsel for defendants, and having been

fied as follows:
EXAMINATION BY COUNSEL FOR DEFENDANTS

BY MRS. FRIED.

first duly sworn by the Notary Public, was examined and testi-

Q Mr. Payne, would you state your name and position in

Prince William County?

" A James H. Payne Jr., Acting- Dlrector ‘of Public-Works; =

Q . Was this your p051tlon in- December of 19717

A No, it was not.

Q What was your position at that time?

A In December of '71 I was a civil engineer in the

Qperations Division. I guess I held the title of Assisitant

Chlef of the Operations Division.

Q 'And do you remember how leng'yeu remained as

Assistant Chief of the Operetions Divieion?
A I'm trying to think now.j
Q To the best of your recollectien?
A I believe it was around February of this ye

don't recall exactly but when Mr. Williamson became t
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Director of Public WOrks and I became Chief of the Ope:Ltions

‘Div131on and I should remember when it was because it

promotion. It was around the first of this year. j
Q So then from a period of about December of
thrOUgh April of '72 your position was the same?
A Yes, it was. |
Q  Could you describe your job at that time? at was
the nature of your job or generally what your duties ere?
- A Well, we were responsible in the Operations Division

for reView of subdivision plans and Slte plans and my articular

position was prinarily responsible for ‘the'review: of ubdivision|
‘plans with the chief of that div151on;er;”William50n at ' the "'
. time. We reviewed the subdivision plans for conformance with
!-the'subdivision ordinance and construction specifications and
- other standards we had at the time prior to preparing ‘reports

" to the Board of SuperVisors.

Q Could'you describe by the law.you were working under,
by law or state statute, what requirements generally must be
met by the developer submitting a sitezplan?

MR. GARNIER: Excuse me, what'did you ask him?
BY MRS. FRIED: (Resuming)

Q I'm asking by law, whether through county ordinance

or state law, what requirements the deueloper must meet?
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~a written legal subdivision ordinance for the platting

‘subdivision, would the same rules appIY?

MR. GARNIER?: Procedure? 
 MRS. FRIED: Yes, in submitting a site plan.

THE WIINESS: That's a very broad question.

&
Y

We have

of

property and we have written standards and we have criterion

for the design of these projects and all these things are

part of the legal department requirements as far as I know.

We, over a period of time, have set up policy guidelian in

~addition to that which we use to review plans, but the|county
subdiviéion ordinance is the thing we'ére primarily responsible
for and the construction-specificétidﬁsfandvstaﬁdardSi-
. BY MRS. FRIED: (Resuming)

Q Specifically, do those standards include any
provisions as to traffic flow?

A ‘The subdivision ordinance and the standards (have
traffié volumes for different street design classifications,
yes. |

Q So that whether its on a site plan or in a

a No, not on a site plan or a subdivision. This is

not necessarily the same.

. Q How would you distinguish or is there any distinction

in applying these standards between reviewing the site

-156-
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the subdivision?
A Yes, because the site plan is usually not a site plan.

A site plan is usually a commercial project and the same street

'stanaards don't necéssarily apply, and the off-street parking

and this type of thing.

Q " If the density were the same, if you were given a

-

site plan for condominiums or a subdivision plan for single
family housing and the density was the same, would the| same
rules then apply?

A ‘Well, first of all, the density wouldn't be [the

same between the two, but irnsofar :as theé road Standardfas
oppésed to a parking lot type situation, thefsamthﬁéd*éﬁandérds'
would apply. In an apartment project the Highway Department

wil; not accept the streets for maintenance in their LYStem

if you have perpendicular'parking.and theréfore, you have &
d;fferent basis to start designing the streets on. Once you
got up to a certain classification of traffic, you would
probably.have the same streets. |
: ‘-'Maybe you could restate the questibn. I think I
missed yoﬁr point, or got away from it.

Q@  If you were reviewing a site plan, vis-a-vis the

roads on the site plan, what factors would you take into

consideration?
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or whether they would conflict with other entrances.

A We ‘would take into consideration the estimated amount

of traffic on the road, the topography, horizontal and
curvature of the road, the site distances, these type o

in addition to providing entrances in the appropriate 1

ertical
f things

ocations

Q Is this a requirement by law that you take these
factors into consideration?
A Well, yes, basically in the site plan ordinance, when

of the parking and the roadway patterns in the site plan

.we review a site plan we're responsible'for the general layout

ordinance.. What we're responsible for:is.very generaljiand

stated very broadly without.a.great deal of standards or -

anything like this. 1In the subdivision ordinance there are a

few more specifics subdivision design was developed .over a

period of time based on lot densities and street standatds of

the Highway Department, but in apartments and in the iast few

‘Years in townhouse design, the situation is quite different,

where the individual owner of the projeét'or the individual

homeowners are maintaining the street systems and this

I said we had policy guidelines we developed to review

is why

these

by. I don't know whether its specifically written inl a legal

ordinance but it's part of all of our reviews.

For instance, we have develdped a-policy on townhouse
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that site plan?

A Well, when a site plan or subdivision plan is

' 8
design when the traffic level reaches a certain minimum based
: on a;certain number of trips per dwélling unit, we would require
a state standard type street.
Q In the interior of the deVeIOpmeﬁt2
A In the interior of'thevpfoject. B
:Q' Such a street would not necessaril§ be in the interior]
it could be an arterial street through the property? |
‘A - It could be anywhere.-
}'Q . S0 you would consider in reviewing sife plans, not
: only‘the traffic pattern within the project but the traffié
4t £low? . - |
A . And how it relates to thé‘feét“gf*thé’areé.'
Q And these regulations or procedﬁréé'evolve from the
general county ordinance on site plans?
A Yes, I believe that's a fair statémént.
Q ‘_ Could you just tell us briefly thén the procedure
oncé a site plan is submitted to Public ﬁorks, what happens to

submitted, it's referred to as many other county departments

and the Highway Department as is necessary. For instance, the

Sanitary District reviews it, the Recreation Department reviews

it, the Highway Department, the Planning Office, the Fi

~-159-
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' the Health Department depending on whether or not publilk

Phone (Area 202) 544-6000

sewage disposal system or an'individual sewage disposal
systgm'is used, and when these departments review it and

make. recommendations to the Public Works Department, then we

cdmplete a more or less comprehensive report based on 311 the

recommendations as well as our own review and present these

plans to the Board of Supervisors for appréval or disapproval.
. Q " Who then makes the finallapprOVal'or disapproval? .

- A  The Board of Supervisors,

Q. . Are you familiar with the siteﬂptémﬂéppricatwonw'

. No. 2313, I believe it's Manassas Quads? ' %o

WARD & PAUL

A Yes, that's what I havé here,
' Q Do you have a copy of that site pian?
A Do you want a copy of the original'or the most.
recent?

Q Do you have both?

A I‘think I have both., This is one of the originals.
Q@ This is dated December 13, 1712
A Yes. |

Q | Was this submitted about that time, do you Know?

- A~ I don't have a receipt for fees with me but according

- to the transmittal, it should have been submitted about the

\

10 First Street, S.E., Washington, 0.C. 20003
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- written, to other people in your-department on the site

"a little different than most plans we had seen.

13th of December, '71.

Q When this site plan was originally submitted

10

in

December of '71, did you make anyAcomments, either orall

A Well, we began our review process as is the c

most plans, a great deal of discussion over a period of

I suppose, between members of the department on varjious

of the plan.

or
plan?
ase with
timg,

aspects_l

Q Did you submit any initial comments to.the déveloper

or to the engineer?

v

A I don't believe we submitteddanyhiniwriting:R;Quﬁte

often what happens<in,theuprocess is thatsthe enqipeerchorﬁthe..

developers will come into our office and inquire as to

status and there will quite frequently be some discussi

the

ons

regarding points on the plans and they will be trying |to find

out the status of the review and we ask questions and |this

typé of thing. -

Q Do you recall that this was done in this case

2

A I'm sure it was. Probably one reason there|was

some discussion was the fact that this particular typé
development or layout, whatever you might want to call

was somewhat'unique at the time and probably still isl

~1l61-
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. things were laid out and this type of thing.

.then?.. Do you recall if ithat was to be.dedicated?

‘be a street dedicated to public usé‘becauéé-of the fact

‘maintained privately.

Q Why was it different?

i

11

A Because this is a condominium prqject and I think at

the time there were probably only -a couple other condominium

projects submitted in the county, at‘léast that I know [of and

the relationship of ownership and how this would affect

maintenance of street systems and that type of thing’wlre new

to the engineer for the project and the réasons.some of

the

~to us and we were trying to find out some of this by talking

the

Q Was this Coverstone Drive a privately owned street

...-A - . This is a preliminary.plah‘and;hdtféﬂﬁiﬁalﬁpkam?

and at this stage I think we would have‘assumed that this would

that

it connects through the project to other areas and,coﬁes from

a street that we're sure is going to be pért of the state

system. Whenever a street serves the public need, it{s

generally required that it be dedicated to public use|and not

Q Then to your knowledge youvméy or may not have had

discussions with the developer?

A I'm sure we had discussions -- with the developer?

Q With: the developer or his engineer?
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2

MR. GARNIER: For the record, would you 1dent!fy who

the developer was? -
: - MRS, FRIEﬁ: This was McKeoh.
an.

MR. GARNIER: It doesn't show on the site pl

MRS. FRIED: That's right, it's just called Manassas
Quads. |

MR. GAR&IER: That would have to be_M#Keon.

THE WITNESS: Our primary discussions are with the

~engineer. ‘I think I recall Mr. Rose of McKeon has called on

us on occasion and ésked on the progress of the plan but

generally we don't discusswdetéiIS“or!enginée;tﬁgﬂréquﬁﬁéments"
or so forth that much with the'developer; Wé try'to keep ovur
conversationé with the engineer rep:esenting'thé project.
BY MRS. FRIED: (Resuming) -

Q Was the developer or engineer pushihg thié lan
through?. ‘ |

A  They all aré.

Q Do you recall specifically in this one wére they
trying to.push it through or were they just letting it lay in

your office?

A  No, I wouldn't say they let it lay in our office,
They were anxious to get approval as most everyone else is.

'Q Do you recall after the submission of this|site plan
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having any discussions or meetings with members of either or

“both ‘the Planning Department and the Virginia Department of

Highways?
A We had meetings. Just how many or how often,| I

really couldn't tell you from memory, but when we got & pian

" and once it's submitted to the other agencies, the Planning

| Depaftment and the Highway Departﬁent,'we will quite o-tenw

?i ta1E gbout this over the telephoﬁe and aﬁ one point or’énother |
Qvtry-tq'have a group meetihg and maybe possibly more than one
(.group meeting and I'm sure we had'convérsations back and

--forth -with- them, -

Q Do -you-recall any other conversations concerning ~this

particular site plan? .

A I don't recall specifics of the conversatiomns,
Q Do you recall generally what was discussed?
A . I'm sure we would have discussed basically the street

system and the parking requirements because I think there was
concern over the adequacy of parking. There was some question
over the matter of school dedication, the property er schools.
That was discussed, I imagine with the Planning Department as
well as the School Board which is an agency that approves

these plans. 1I'm sure we discussed wifh the Highway| Department

v

the matter of street sizes.
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,park;ng.

- of the street.

- a state standard size here. This is our notation measurement

14

'@ When you say Street sizes -; /
re

‘A Well, for instance in this vic1nity where the is

|

parking shown here we would have dlscussed the need for a

|

state standard type street whlch wouldn't allow this perpendicular

Q You mean head-in?

A Right, with the backing out into the travele - portions

. Q This is a street not to stete standérds?

; A This would indicate a street tofsﬁate standards? -

CQ ‘Coverstone Drive?- N

A Right.:

; Q But this area where you're showiﬁgvthe head4in parking
is pot’

;‘A Well, actually there is net enough information 6;

this drawing to say. The size would indicate this is probably

pPut in here which would indicate it's scaled out to the lowest
classiflcatlon of such a standard street on this location,
This is scaled to thirty feet which is a county standard but

based on the state minimums this would indicate this |[wouldn't

be' a street that the state would accept in their systen.

Q So that would indicate to you it would be a private

t
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.
street?
a That's right. I guess private is the word, whether

it bq home owners or condominium owners association. It would

just be other than public, so it would be private.

Q =  But even if the developer maintained that as ja

private street you would still object to this kind of parking

if tﬁe amount of travel would be too great?

"A We quite posSibly would; yes.

e] Would this have been the only thing submitted, this

piece of paper, as the preliminary site plan or would there

have been profile plans?
. A. .Not with the preliminaryﬁsiteapbanse

Q -This would have been it?

A I'm sure this is all that was was submitted to us

as a preliminary plan and our preliminary plan submissions

genérally do not involve detailed profiles. All of the construcy

tioh plans would go with the final set of pléhs.
Q Does it show the proposed utilities, sewer and
saQitary?v
A We require that they show on there the utility

system, road systems.

. Q Does this plan show the utility system?

A In general it does. It shows water lines here, here
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and here and it shows the sanitary sewer systém here.

~ doesn't show the storm sewer system which is not always a

16

It

requirement because that is usually in the detailed plan, but

we do sometimes ask for additional information on storn

i sewer

design if there is a major drainage involved or something like

this.

: Q Do you, in reviewing the preliminary site plan and

A (Interposing) Easements don't show.

examining the location of storm and sanitary sewer easements --

Q . I mean the lines? Do you review that in the

be hooked up with an adjacent property?

context

‘of the surrounding properties? Are you concerned; i/ othex

- words, about whether a line would be adequate-if=ﬁt=h£dﬁtor

A  We would. The Sanitary District would also| look

into this. We generally rely on them pretty much on jthe way

it'would‘tie into another systém. Whether going into an

existing system, for instance, or whether there would be need

to extend it to other properties, we might help the Sanitary

District in determining whether or not the size was adequate.

Those kinds of things, we would look at the surrounding sites

to try to coordinate these things.

Q. Do you recall then if this was the only piece of

paper submitted? Was there a written application wiith

-167-
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Do you have anything in your file? -

'A Generally we would only coliect and receipt the fee
and the plan would be the submissionvitselfg I believe this

was the extent of the original submission. I'm not abJoiutely

sure' this is the original submission but it is the earliest

plan we have in our files. It looks like it_probably_las.

Occasionally the dates aren't that significant to us bicause

‘they will submit a preliminary plan and then they may, for ohe"

_reason or another, make rev1sions to it and submit anoLher plan.

Usually it's kept track of pretty well, Sometimes when a plan

changes we don't necessarily keep: all the . cnp;eslhacause SOom&: .-

.. of. the changes are rather minor.

' Q@ - Then there is nothing in the file to indicate any

.of your comments on this particular;plan, is that correct?

. A ‘There's nothing in the file I have.
Q Who would maintain a file of comments?
'A We would maintain a file of our comments when we

write cOrrespondence to the engineer or when'we write| reports

to the Board of Superv1sors and when we get comments [from

'other agenc1es we Keep them in our files. We do have some of

this correspondence but as far as our writing to enaneers,
I've got some correspondence in here to the engineer [but I

think it was primarily on additional fees for the plan and

i
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a preliminary pian there will be a lot of oral convers

"engineer, Mr. Rose, concerning this plan after it was

| ‘something more detailed, ‘T ddn®t-recall.~'In generail

410 First Street, S.E., Washington, D.C. 20003

this:type of thing.

Q Then it was your procedure to orally discuss

situation?

ns

the

A Pretty much. It usually gets down to the point on

a final plan that we send detailed letters back and folth'and

on the preliminary, too, but in the very early stages
Q Do you‘recall any of your conversations with

A Well, I can recall talking to them. If ther

nd on
ation.
the

received?

e was

talked about, and I only talked with Springfield ‘Associatesd,

about the street system a number of times.

MR. GARNIER: If you want .to lead himlgpd really get
into the inquiries you and I both héve in mind,ichave no
objection. We're beating around the bush. | N

| MRS. FRIED: All right.

BY MRS. FRIED: (Resuming)

Q  Did you have any discussidns specifically concerning

a proposed dedication for Ashton Avenue with Mr. Hellwig or

Mr. Rose?
MR. GARNIER: Or Mr. Biber?

BY MRS. FRIED: (Resuming)

-169-
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~plan for the Coverstone site.

relative position as this .anez.

Q ~ Let's start there. - - -

o

A You're talking about the arterial roadway that is to

go tﬁrbugh this area?
' Q Yes,vI keep saying it the other-wéy around;
show on the * 72 map? :
'.A fhis is the most current pian wé ever had.
.Q Can we identify this as the same qne Mr. Bibe
showed us, received March 3, 1972, the prelipinary dewv¢

1

"May we identify this as the same?

It may

W

r

>lopment

'MR. GARNIER: Can you laywihiS¢one¢down;in;the&sama\

THE WITNESS: This is a later plan which woulld

reflect the types of conversation we had and the types

of

questions as far as street systems and things like thijs are

concerned. For instance, you can notice the small parking

-cluster was removed from this plan. Actually there was quite

an extensive revision of the layout. (Indicating) This is

thirty-six feet and that would a standard size street |based

on the fact that we looked at the numbers of units and

based

on our policies up to this point, we would want a public type

street.. It's not our policy that it would have had to

dedicated but that it could be dedicated to. the street

-170-
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‘with Mr.:Hellwig when you first mentioned it to him?

if the owners or home owners had Qanted to.

Q So you increased the size;of this streét‘Qe'
at and eliminated the head—on-pafkiﬁg? Wéé there any
in.the.densiﬁyland the.number of units?  | |

A T think there was a change in the number of
In our files we wrote and asked them for addltional fe
I think when they laid it out the second time. they inc

the number of units.

Q They actually 1ncreased the number of units”i

A Yes. It should be on the sheet, Does it sh

Q- I don't think it does.

A Number of units 208 and this oﬁe.shows the n
of units 212. I have a copy of the .letter where we wr
and asked for additional fees for the addi#onal uni ts.

Q  Could YOu tell ﬁs, to the best 6f.y0ur recol

the conversations you had concerning dedicafing Ashton

A I couldn't tell you when we first mentioned

him. I don't know that I could really determlne that

20

re looking

change
units.,

es and

reased
ow the
umber

ote back

lection

Avenue

it to

because

in the course of reviewing this plan, as well as a number of

others, a lot of things and primarily the planning are

were in a state of flux being that they were somewhat

-171-
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and Springfield Associates was working on some of the

. those other areas also and the size of it developed fr

different analyses of the amount of traffic that was g

.be generated from this-asmweLLtas:ainumber5nf:other'
‘.devélopments, and the factvthap“thia traffic;couldntb:

[ handled on the.main roadway in that area, which is Rou

actual deVelopment plans and I think all ﬁhe reviewing

' realized the need for certain additibhgl_stxeetg and the

21

agencies

trémendbus‘volumes of traffic that would be generated by some

of these higher density developments and the Ashton Avenue

roadway, that this would be a part of the system and i

L

extends for a considerable distance into some other projects

other

projects, too, and still is. The same general street Was in

Therefore, over some time the taik was this

om

oing to

%ilubeu
te 234,

roadway

shoﬁld go in this location or that location and eventu
the study of this area came up and fhe road Qould be g;
this general direction in order to Qet to_Rdute-GZl.
some time probably after the first submission of the p
canjsay that much.

Q . But when would Springfieid Assogiéfes have b
aware of this general Ashton Avenue proposal?

A Well, I don't really know; I'm sure they we

of all the discussions that were going on about it bec

=172~
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- site plan?

-~ A. . Right. In this section there was a roadway.
f‘Q' “This is Section TWOgofuCQveﬁsfone%
A Yes, there was a roadwayuthatﬁe#tended throug
'"whi¢h Qésvmore“or~less an extension of‘a;major road tha
Ashton Avenue is a part of, back in~thiQZVicinity towar
‘Manassas. (Indicating)
Q . And who worked on that site plén; do you reca
‘A - The owners. | -
Q No, who was the engineer?
A I believe Springfield Associétes.
Q So they were aware at the time this was submi

22

preliminary plans were being drawn for other areas as well as

of roadways which didn't necessarily cover all of the 1

this area and the planning area plans showed different networks

and

.and didn't go all the way to the edges of all the properties.

Not hecessarily Ashton Avenue but a major road had previously

been shown on this plan adjacent to this'particular pércel

right here (indicating) but was smaller in size.

' Q  Had previously been shown on what, on a diffe

rent

d

h there .

t

112

tted?

A No, not of this. I don't think they would have been

necessarily aware of this because a thoroughfare roadl which is

the next largest road below a divided arterial roadway,

~173-
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-record, let me note my objéction t6 thizoentive e’ ¢

5certainly would not be inferred as being knowledge of

| this is, was located through that property, to go thro

middle of that section and eventually to be extended o

the next road. But that plan was approved for develop

23

ugh the

ver to

ent and

I think construction had started or was starting on that at

the time a need was seen for.an actual divided arteria
in fhis vicinity and it nafurally couldn't ép through
areas, so the next areas that we looked for where it c
would be undeveloped éreas and this is the reason ther
some curves in it.

 _MR. GARNIER: Before you go any further, for

1 highway
developed
ould go

€ are

the

-questioning because you are talking about:a poin€”fn time’

after the signing of the contract and it would be our position‘

that whether or not the engineers had any knowledge o%

this

our

client at the time of the contract and would have no bearing

upon the contractural dispute.
I'm just noting that then for the record, go

and answer the question.
BY MRS. FRIED: (Resuming)
Q - Getting back to the time this was submitted)

say it was submitted some time in December of '71 and

ahead

let's

you may -

have had -- and I'm just summarizing -— you may have had oral
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~I'm not at all sure that.the:l10 foot .right-ofewaywas.

Jl. with anyone prior to submission of this plan. It's qui

conversations of some sort with Mr. Hellwig and maybe even

24

_with Mr. Rose, but there was nothing definite said. Wﬂen was

the first time that something was definitely said about putting

Mr. Biber or someone from the State Highway Departmentyp

A The 110 foot right-of-way ~- in the location
plan you mean?

. Q Right.

~this 110 foot right-of-way in, either to Mr. Hellwig, Mr. Rose,

of this

A The 110 foot right-of-wéy, that type of street had

been talked about in other. areas, as I say, in the general

.yidinity before the time%cflth&}SmeﬁSSiOﬁﬁoﬁltﬂiSleJﬂ—bﬂ*ﬁ

disnusseﬂ

te

likely. I don't recall the first time. I don't have any.

specific recollection of it and it's.quiﬁe-likely that

the

actual need for the 110 feet of right-of-way wasn't discussed

was submitted.

with any of these people in this area until after this plan

Q  After it was submitted, then did you have a| meeting?

Did you attend any meetings with the Highway Department and -

with Planning concerning the specifics of the site plan?

A Yes, we had some meetings.

Q Do you remember when?
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A At least one. S

25

Q Do you remember about when those meetings were held?

A I've got an agenda here that was for a meeting between

the Highway Department and our office and the Planning Depart-

ment that was scheduled for February 29 and I'm reasonably

certain that was the date we did meet with the other people

and the indication is that the developers were present

Q Could we make a copy of that agénda?

¢ tOO- )

A Yes.
MR. GARNIER: I fhink we'll probably want to take -
}MAJIOOkaatwthe”entire—fil@.' | |
BY..MRS. FRIED: (Resuming}
Q- Is this the only meeting you regall?
A I can specifically recall_that'there was a meeting
. at tﬁe Highway Office that I was at. I believe the P]anning‘

representatives were there and our representatives were there

for certain and I believe Mr, Rose was there and Mr, Hellwig

and- I'm pretty sure it was this meeting.

Q Would this have been the first time the question of

Ashton Avenue was raised with the developer?

A No, I don't think it would have been the first time.

I'm sure it was a matter of discussion before that time.

think that's probably the primary reason for the meeti

‘-176-
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remember without some questions.

~back, I guess this was the:subjects

Q Do you remember what was discussed at;that“meeting?

b
A I'm sure the need for this roadway was discushed at

" this meeting. The particulars of how it was discussed,| I don't

Q Were other elements of the site plan discussed at

the meeting as well?

A I think we probably discussed some other eleﬁenté

such as the size of some of the other streets,‘too. I think

I

. probably the main reason for the discussion with the H{ghway
Department at the Highway Office was the discussion of the

~effect of this plan, thig:xeadway apdstheplan, -In-fagh, going

Q- The original site plan?
A The site plan was submitted and we were discussing
that because the right-of-way wasn't even indicated until éfter

that date. So, it wasn't actually put on the plan.

Q So it was the site plan, the original, that you were

discussing?
A That we would have had at that time, that's right.

Q At that meeting you recall on February 29, did you
or anybody, anyone from the Highway Department or anyone from

Planning or any official from Prince William County, threaten

pomain

condemnation or threaten to use the power of eminent

3
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A I'm sure, no.
Q Do you, in your department, have the authori
" condemn?

‘'years and I'm sure it hasrcome "up Beﬂoretmyiémproymémt

possibly some I'm not aware of. ' o <

to get this right-of-way?.

A I've only been employed by the cquhty for ab

ty to

A No. That's the reason I say not.

Q To YQur knowledge has there ever been.a condemnation
~in the county of Prince William for a road or right-of-way&

A Yes, there has been condemnation for right-of-way.

Q Do you recall what that was?

‘and’

As I understand it, improvements to a road such as

‘

Route 234 where the property couldn't be bought or purchased,

was condemned and just how often that was along that project,

I don't know but I do understand some of the right-of-way for

that was condemned.

Q Is that done by the state, do you know?

A I think so.

There was a Route 28 by-pass road to the IBM

plant

constructed which I believe the county had to pay the|condemna-

tion price for that land, so I'm sure that was obtainéd that

way, too.

That was quite a large settlement some tim

=
=

in the

out three |

L
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_ threatened to condemn?

- site plan?

on-the-need for the road ¥nd that mecessdrily would hHa

‘I think the primary discussion would have related to t

last three years.

Q You're sure then at this meeting you did not

28 -

and

nobady from the Planning Department or Highway Department

A I'm sure none of us would have threatened anyone in

any way. -

Q Do you recall what happened at that meeting,

details to the discussions you might have had concerning the

A, Well, I'm sure probably a lot of the discuss

involved a lot of other reasoning for a foadﬁdf“ﬁhéﬁ”s

Quite often these meetings get off on a lot of tangent

of the road and the need for it in that location and t
objection, and usually the conversationé.from ouf stan
center around why we see the need for it.
Q Was this site plan, the new one;-dated March
submitted as a result of that meeting? |
A I would say it was submitted as a result of

meeting as well as a number of other questions that we

ion was
=
¥oe,

S buf
he ‘size
heir
dpoint
3, 1972,
that

re

raised, in that the right of way for this road was soﬁething

that all of the agencies wanted to see go in this area and

-179-
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there are more parking spaces? 1Is there a summary at the

29

like I say, a number of the other lesser magnitude changes

- were indicated on this plan. Also it clarified some of the

problems we had in regard to the number of pafking spaées and

the location of parking spaces in relation to-the unit.

Q Are you saying that on this resubmitted site plan
bottom?

A 424 plus 42, yés.

It doesn't neceSsarily show there was more. |There

was a considerable amount of discussion and. I don't knéw

--whether it was ever reallyvfimally resobved'asaﬁdfwﬁdﬁﬂdduid&

-constitute a parking spaceton this type of:unit &nd.agdin;

this is one of the things I said earlier about the problems
that we had because they were new units from the standpoint
of the zoning ordinance. I know questions were raised|about”
how to count certain spaces that were inside the unit that
would not normally be counted as parking and I don't think
that was really settled at the time of this plat and probably
was never finally settled as to thg adequacy of parking.

Q What is the density shown on this resubmitteL

'

March plan?
A This is ten units per acre.

Q What is the density.
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- acre for townhouses.

| Do~you recall‘any discussions-leading to-the:increased

A 9,8 units per acre in the origina1 plan.

Q What was the zoning density allowed?

A I think for condominiums it had been determin
couldn't be built at greater density than fen units per
if they were essentially townhouse condominiums and the
be built greatér than the apartment density'if they are

apartment type condominiums and as near as I remember t

were essentially judged to be limited by the ten units per

..Q. . .Do you know why the other submission that did

7ﬂhavevthe~foadway~had“awlessertdensibykof'fourafewenﬂunib&&; &

A . . No. We really aren't concerned that much abo
density as a factor in our review of the plans. The Zo

Office will assure us that it meets the density or does

meet the density that is allowable and whether they get 9.8

or 6,7 or 7.3, we really don't concern ourselvés with that

as long as they aren't over the maximum.
Q But you don't recall any.specific diécussions
the density?
A About the density, no.
Q But somehow when the revised plén came back 1

this area for the road, there are more units?

-181-
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department reviewing the plans at this time.

A There are more units.

31

Q- Is that the only meeting you recall then, February 292

A That‘s the only joint meeting I recall anywhere near

specifically because I can recall Mr. Rose, I think, was at

that meeting. There were other instances when myself,

indivi-

dually, or Mr. Williamson; would have talked with Mr. Camper

or Mr. Harrison or Mr. Biber about this and we would h:

discussed it amont ourselves and with other people in ¢

Q After the new plan was submitted on March 3,
happened to the revised sité&plan?

A. Well, as I can recall thefe -were a number of

ave

ur

what

‘problems

<~ -

besides our detailed reviews of the streets. At this particulaf

time there were questions in the file raised by the school

people concerning the need for a school site in this a

ea

which was a problem and at the same time the availability of

sewage treatment capacity and sanitary treatment plants was

a problem and there were discussions on these points a

SO,

Actually our files are not complete in that we hadn't

received all the responses from all the reviewing agencies

even after this plan was received and what would have happened

is, we would have sent the new plan back to the ones concerned

about it to see if the Highway Department, primarily; and the
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‘32
|

J
Plannlng Office would give an up-dated comments, if poéslble
before making a final report to the Board of Supervisors. So
this type of discussion and further review of the plan;went
on after this was submitted, up to the time the plan wés

_ I
withdrawn. '

a

Q And when was that?

|
b
A April 4 we received a letter. We received 1F April 6
but it's dated April 4, ]

Q But the time between the resubmission in March and

the date of withdrawal in April, was any further discuLsion had
between your office and éither Sprivgfiéld-Asscciates or -

}
Mr. Rose on the site plan?¥ ‘
|

A I'm sure there probably was some further discu551on
on it. For insfance we've got noted here some thingslon the newl

plan that we found that. didn't necessarily agree with;the

'standards and things we had been looking at, so I'm .sure there

was discussion of that and there was probably‘discussion on the
other points I've mentioned also; just how much, I'm qot certain
but I'm sure there was more discussion. - {

Q You say you've been with the county for thrée years?

.A Since July of 1970,

Q@  Could you just tell us your background, just for

the record?

-183~
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A I'm a civil engineer registered with the state of

Virginia as a professional engineer. I don't know how jmuch

background you want?

. Q After you graduated where have you been employed?

A I graduated from the University of Virginia in 1966,

studied applied mechanics for a year in graduate'school in 1967.

From '67 to '69 I was employed with the United States iublic

Health Center as a field sanitary engineer on some indian

|
.reservations in the state of Minnesota. Upon returniné to this
- area in 1969 I was employed with the Gregory Construction

Company for about nine mdﬁthsﬂbefOre”ébmin@xﬁitﬁ"fﬁéﬂé§uﬁf?i

Q. And you've béen with thefCOuhtnyIndétﬁheﬁ?'
A That's right.
(Wheréupon, a discussion took place off the record.)
BY MRS. FRIED: (Resuming)
Q  There's a letter in the file YOu mentioned about
additional fees should be paid because of the increase|in
units. That letter is dated in March. Were those additional
fees ever paid?
A I believe they were. I don't have the receipts here
to indicate it but I believe they were.
Q So that would have been some time in March or April?

A It might have been. This letter was sent March 22

'
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-of situation we’ve had in the last three years. I woul

il sthema..: They are being processed :fn-our offices:  There

i

.
and they withdrew the plan April 6. It's possible they
paid. - |
EQ There's a letter in here dated April 4 from

Mr., Rose and the letter indicates it was filed late in

November of '71 and is still without an end in sight in

34

weren't

earl§ April, 1972. 1Is this an unusual time for process
a site plan? ACtually, it was filed in December?

'a It's not an unusually long time in view of th

;fbeen7sdme4that have been!'processed ‘shérter than that but I

ing of

e kind

d say

- we hgve quite a few plans that have still not had action on

have:-

" would say very few on this kind of a plan, a residential

‘project.

" Q - There's also .a letter from the siltation people -

stating they couldn't give final approéal‘because there was

no erosion control plan?

%-A His letter said prior to final approval. This is a

|

preiiminary plan rather than a final plan and it's usually

the case that an erosion control plan is submitted like the

road plan and the construction plans later on with the final
plans.
P Q So you could have proceeded to give this plan
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preliminary approval without. the eroéion control?

R ‘We could have made prelimi;éfy recommendation
the Board with this kind of a letter that this would be
of the recommendations, that they have the erosion cont

prior to final plan approval.

Q There is a letter dated December 29 to Mr. Bi

aspects. Now, in the normal course of events would thi
‘the contents of this letter have been communicated to

engineer?

iff < R

|l engiheer; -

|

from' Mr. Ford, the Zoning Administrator discussing cert

ersyﬁthe*contents*wbuld Sé]toﬁmﬁnféﬁtéalfq'fﬁe'

35 .

s to
one

rol plan

ber
ain
s letter,

the

mean? Would this have to be resolved before you could

at all with the plan?

plan before we could proceed with a préliminary plan.

we wpuld have tried to get as many of the points as we

-186~-

possibly get resolved between the officials, the various

Q- Specifiéally, Item F, in the absence of architectural
plans, we cannot determine whether the. units meet the definition

of townhouses or multi-family structures. What would this:

proceed

A We wouldn't necessarily have to have architec¢tural

I think

could

offibials, such as the Zoning Administrator and the engineer

for the project before making a final recommendation, if they
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would have a significant impact on the plan and this reélly
relétes, I think, to’the question I stated.earlier about /the
parkihg spaces. There wasn't really enough hére to tell how
many parking spaces would be necessary, so they did have)to

have some additional information before'a determination c¢ould

be made on that and a final recommendation be made on whether

parking was adequaté or not.

Qg  But to your knowledge, nobody ever really resolved

.that parking question?

A Well, they gave us some further explanations on the

types.of units and I don't know .for .sure ‘that any fipal

conclusions were made on .the.adequacy:of the parking because

of the question about whether or not -- héw many spaces could
be counted on béing inside the garages. I think it was |
pretty near a conclusion buf I'm not sure it was really-fingl
that'the inside garage spaces could ‘be counted or not dbun;éé
in how many units they needed.

| MRS. FRIED: Thank you, Mr. Payne, I have no further
questions.

EXAMINATION BY COUNSEL FOR PLAINTIFFS
.BY MR. GARNIER: )

Q Mr. Payne,_ydu are acquainted, are you not, with

Mr. Henry Biber?

=187~
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'try to work very closely with the Planning Department

Planning Division?
A Well, --
Q (Interposing) Particularly in terms of an

application.submitted to you for development of a piec

37
A Yes, sir. -
“Qt Could you tell us what his rélationship is to Prince
Wiliiam County?
A He's the Planning Director for Prince William County.
Q = And could yoﬁ describe for us as well as you can the
"interworking relationship between your department and the

e of land?{

«A: :We send all of the planshwesteééiﬂé,;éite:pléms%am&;

subdivison plans- to the Pbanhingwbepantment for reéview

as coordinating.the actual plansifor development with
planning area studies which'they have produced for the
from.time to time over the years. 1In addition, we try
work with them to point out deficiencies and ‘recommend
for changes for the planning area plahs_that we think

necessary and help them from a technical standpoint.

and we”

insofar

the
county
to
ations
are

We have

to work very closely with the Planning Office in trying to

achieve the goals of that office as wellvas“ours.

At the time these actual detailed plans were

-188-
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they are outside the planning area, we work very closely with

the Planning Office.

Q- In terms of making recommendations to the Board of

Supervisors for approval or disapproval, does the Publilc Works

Department make a recommendation?

A The Public Works Department makes a recommendation
to the Board of Supervisors, yes.

Q And is that based upon the recommendation made to it

by the Planning Division?

N +-A~ ‘The Planning Division as well as the other agencies

‘that review the plans. .= -

N

" 80°it is“your recommendation “that is“the Tasf-one

to go up to the Board of Supervisors to be considered,

incorporating all the others?

A  Our recommendation goes to the Board of Supervisors

recommending incorporating the recommendation of all [the

others on a subdivision plan of sit plan, yes.

Q Now, during 1972, the first part of 1972, what was
the policy of the Public Works Department with reference to
recommending for or against approval on a piece of property
ifithe Ashton Avenue dedication was not granted by the
builders?

A I don't know that we really had any policy
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could call a policy. A lot of the plans that we get, 'e'try
to work out all the major problems we can before sending them

to the Board because it's very infrequeht -- it's not very

often the case that we send a plan up recommending disapproval.
Most of the plans are processed up when‘we feel that approval
can be made, as a recommendation subjeét_to certain conditions
which are generally known to the owners or the engineers and
égreed to by them.

Q After the need for the 110 foot right-of-way|became

known to you, this was passed on to other builders who|had

an interest in developingland+all ‘along ¢the corrides; [i's ‘that

correct?

A = There were meetings with other people who had large

parcels . along the area, yes.

Q Did you have occasion to recommend to the Board in

any one case that there be approval of the site plan application
where the dedication had been refused by the builder?

A I don't believe any plans were presented to |the

Board during that period in the location where this road would

go that didn't include it, one way or another.
Q Were there plans presented to you that went /before
thét Board that didn't originally incorporate such a dedication?

A Yes, I believe that's true.
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.corridor there.

reference to this?

A That didn't have this particular 110 foot right-of-way:

Q Yes.

A We met with the different engineers and I don't know

Q For what purpose?

A For discussing the need for this type of a road in

Q - When you had the discussiontwith the'varidu§féngiﬁeers,

do you recall whether or not any of these discussions ﬁesulted

with the owners, at least at the outset, refusing to grant .

you the right-of-way?

A I don't think it was a matter of anyone refusing

to grant it because we weren't really -- it seems like|a bad

choice of words but there were people reluctant to go along

;
|
|
;

Q What, if any, steps did your department take in

0

if they were owners or not, but primarily with the engineers.

that particular area and then this was -- this particullar roadway

.has been incorporated in a number of other plans in the general

with the idea this is a necessary road because in most|of

the developments it was a road of a size that would carry more

traffic: than their individual site and they are alwa&s

reluctant to incorporate any kind of a large right-of-way

like this into their development plans, but after convincing

-191-
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a number of dlfferent people on the need for such a roal

and the sizes and the traffic volumes we anticipated wL were

Phone (Area 202) 544-6000

able to convince them there was a need and that it would be
beneficial to be in their development., -~ — -
Q When you say, "We were able to convince them," who

are you referring to?

A Who am I referring to?

Q Yes, sir? Who did the convincing?

’

A I would say people in our department as well |as the

- Highway Department and the Planning Departﬁent worked on this

thing. I think right-oféWayyfor'roadsﬂthroughqthisfcerridoni

originally weren®t established; thexre was none and-:the concept

WARD & PAUL.

of a road that extended from one end of the corridor all the
“way to the other end was sort of a gradual process in avolvinél
and there were problems in certain developments that copuld be

help by such a road in that they didn't have adequate access

without a road in that general location.

Q Now, you're telling us here today, Mr. Payne, that
all these people eventually became convinced as to the

necessity?

A No, there weren't even plans submitted in some of

’

the area in the corridor.

Q The people who eventually became convinced at the

410 First Street, S.E., Washington, D.C. 20003
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" for the need for these types of facilities where we thc

idea of the road and were reluctant at the outset, are

42

you

felling us they all became convinced because you explained to

them that there was a need for this and that they felt

Af. the dedication or the :lkand-was-notigiven?

+A. .There may have been.. For‘instance, if sometk

‘like this was_seen as a need for the area by all the ag

and it was totally disagreed to by someone, the usual t

that would happen would_bevihat we»WOuld go ahead with

the
access would be beneficial to everYbody concerned? Is|this
why they became convinced, to your knowledge?
| A I really don't know why certain people were_convinced
of this. I know we had a lot of meetihgs and tried to mak; -
Q (Interposing) - Let me ask you this, Mr. Payne, were
‘there ever any discussions eithef with you directly or |with

_pebplg“in‘your_office about what might happen to a sité plan

1ing
yencies
hing

the

recommendation for what we thought was necessary to the Board

and these types of plans usually result in a lot of controversy

one ﬁay or the other with the Board, in some cases them taking

our recommendation and in some cases not, but us making

they were necessary.
Q In fact, you let it be known that you would 1

against approval, did you not?

-193-
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A I don't know that we did, at least not in that

43

particular way. We might well have made it known that if they

didn't want to make this a part of the plan, it would
recommendation that it be ihcluded in the plan when we
itlto the Board of Supervisors.

Q How long did it usually take for one of thes
to be processed from the time of the original filing?

A Well, there's absolutely no ﬁsual time. Thi

.préliminary plan and we have a lot of preliminary plan

-that are. as much as a yedn or more:old. -

~Q .~ This particular plan, how :ong Mo :you *think :
have taken? | | |

A How long should it have taken?

Q Yes.

A That's a difficult question to answer. I do

think there's any need that a plan should take more th
or four months to process, but when problemé come up O
plan that are not easily resolved, they very often slo
on the review process because of inability to get clar
of points or settlement of problems and this type of t

Q In fact, Mr. Payne, not saying.that you woul
but both you and the PlanningFOffice would be in a pos

-194-
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‘that I know of, deliberately delayed processing of anprlan.

{l~both ‘be in a position to?§16w7doﬁﬁ'Ehé"pf66é§s¥ff“f%ﬁéfééféd3ﬁ

44

slow down the processing 6f the plan considerably if albuilder
did not cooperate with the request you made on them, isn‘'t that

correct? ' - S

A It's possible. 1It's always been the case that any plan
that had a number of comments from different agencies ?nd our
own included, which reqﬁiréd more study or longer study or

; )

resolution of questions from other people who were not

normally in the review process, took longer. We have hever,

er or

~Q. .. I'm not saying you did, sir;_I'm asking whetl

not it's true that your 6fficdé 'andthe 'Planaindg ﬁf-(ris:rfoﬁ-mum* '

to do so? -
A  Being that we are the agencies responsible for the
processing, we are in some measure responsible for hoW long

it takes but we don't make it a point, for instance, to try

to pUSh one project ahead of another. We:don't really process

a plan until we get all the reports in and we don't make it a
policy of calling for developers to geﬁ'other agencies to
respond.
Q Mr. Payne, how does a recommendation eventually
reach the Board?

A We prepare a written report and send it to éhe Board.
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.recommendation is made, isn't that correct, sir?

.possible:before'submitting them'to the Board but thére

vqui;e,a>few recommendations ‘that.go withiour recommenda

-is.plaged on the agenda of the Board depends on whether

Q  The Board doesn't look down as ask you to sen

d up a

recommendation on a particular site plan, does it?

A Occasionally they do.

Q Hdw about on this particular project, do you [recall?

A I don't recall them asking usffo‘send up a recommen-
dation.

Q As a general rule, when you are good and ready a;d

you feel all has been resolved to your satisfaction, th

A _“Wevusually try to resolve as mahy problems as

approval or disapproval.

Q. And as a general rule, whether or not the siit

not the Planning Division and your office have decided
you are ready to make a recommendation, isn't that corr
A Not entirely correct.

Q . Tell me how it is incorrect?

A It's like I said, we will occasionally reach
where there is a very clear distinction between what we

is necessary and what the developer feels is necessary

upon request of the developer, and we can see there ifs

-196~
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further to be gained in conversation; we will go ahead

46

and

submit it to the Board with our recommendation for approval

subject to certain requirements or, like I say, very rarely

a recommendation for disapproval.

Q Was this site plan ever presented to the Board?

A No, I don't believe it was.

Q Why not?

A  One reason, we don't have all the comments of the
reviewing agencies in writing to prepare a final report.
Q Is another reason Sam Rose told you he ‘wouldn't give

-you the 110 foot right—oféwaf?v?isﬁ't‘fhaiﬁanotﬁér“féasoﬁ?f

A . -No, that's not correct.

'Q . That's not one of the reasons?

A In faét, the plan shows this particuiar right-of-way.

Q Are you saying that McKeon Company was willing to

give the 110 foot right-of-way? Is that your testimony here

today, sir?

A Well, first of ail, I think I should go back;and
say -- o
Q {Interposing) Answer my question and then you can
go back. Just answer the question.
The question was whether it's yéur testimony! here

today that McKeon Construction Company was willing to 5ive the
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WARD & PAUL

110 foot right-of-way you were asking for?

~reserved for that roadway some time in the future. I

have a memorandum on, sir; what date is that?

it was needed, I guess.

A I don't know right this minute whether they
willing to give the right-of-way or not but they did i
on this plan no development in that right-of-way which

of our primary objectives, that this corridor at least

47

were
ncorporate
was one
be

ould have

to assume from this that they did intend to keep development

out of that.

Q When was the meeting that you testified to that you

~A A meeting with the other,depantmentsz_
Q. In which Mr. Rose was present?. -
A It was the 29th.

Q Of what?

A February.

Q And you testified you felt this was probably

to

discuss the reluctance of McKeon Conséruction'Company’to give

the right-of-way, isn't that correct;'sir?

A Well, I know one of the primary things discussed

was our ideas of the need for this road and the fact it was

not on the plan that we had at that time and they didn

Q Did they ever agree with you that they would

-198-
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a right-of-way, sir?

A How do you mean furnish a right-of-way?

Q@  They they would dedicate the land, that they Wwould
vgive up_the use of the land for their.éwn purposes so you could
put your road down it?

A | I don't know if ghey ever reaiiy agreed they |would
dedicate if. ; ﬂ
Q  What did they tell you at the meeting? That's what
you had»the meeting for, wasn't it? | |

A Yes.

Q ... And what-did they say to-you?

A .. .I don't really remember exactiYIWHaéLheIsaidkto*dsf:ﬁ
I'm sure theyvcou;d see no reason for fheir project toj be
invo;ﬁed in the-roadway as many other déQelopers can't see,

but we emphasized the points. It's our primary responisibility

fashion and we probably went back to restudy this thing and
it was some time between that time and --
Q (Interposing) I'm not asking you to speculate as to

what they probably did afterwards, I'm asking you what they

A I don't really know, that I Can remember,

'Q  Did you make any notes of it?

-199-
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9
a I didn't make any notes. ' }‘
Q  Did anybody make any notes of it? )
A I don't know if others did or not.
- Q Is there any particular reason after you mad? a note

to the effect that you were going to have a meeting thit you
didn't see fit to keep a memorandum as to what was said?
- A No, because we have these meetings regularly,

Q So are you saying if Mr. Sam_Rose came in an

!

-testified as to what took place at the meeting, you habe no

recolléction?
CA : I think I could proﬁablyjfedéﬁivﬁhéﬁﬁér_6f qof -
if- someone said I said sdmething,-Ifﬁrbbébli‘cbﬁf&”féééli”
if that's something I would have said at that time.
Q  What do you recall about how the question of the
dedication of the land was ieft at the héeting?
A I don't know exactly how it was ‘left., It hadn't been

agreed to, I don't think and I doubt that it had really been

agreed to at the end of the meeting.
Q Now, the original site plan was filed when,| sir?
A  As near as I can tell, December 13, but it may have
been that it was in our office for a couple of days before.that.
Q So if I told you the original application was filed

in November, would that refresh your recollection?
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A.  Our usual process is to receipt the applicati?ns and
send them out to the agencies within a véry-few days af%er

receipt of the plan. Our receipt for this plan should %how

if it came in our office in November. . It7c6uld have come in.
|

Q Well, assuming that it came in the ‘end of NoJember

Mr. Payne, do you know any reason why it would have still been.

‘sitting in your office in the middle of April of:the following

year?

A The review process hadn't been finished yet.

Q  What was not finished, to your knoWledge, tth kepﬁ

it from going up to the Board? .

RAE.: We don't have any: wrltten\commenﬁs from;:the :Highway. .
Deparfmehﬁ?

Q What comments were you waiting for from the Highway
Department? |

a Their recommendations on the aspects of the
roadway situation.

L
- Q And that would involve that 110 foot easeme+t, right?

I
‘A Well, it would involve anything that related to

roadways that they thought necessary to comment on in| the area.
Q. And did you or anybody in your office get in touch
with the Highway Department and ask them what was holding it

up?

g —
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A We probably did.

Q And what did you find out, sir?

A (No answer.)

Q You knew, di@ you not, that the refusal of McKeon
Construction to grént the right-of-way was holding up everything
else, isn't that correct? | |

A It wasn't the only thing holding things up.

Q But that was one of them, was if‘hot?

A The matter of the roadway going'through here jand the

'size of it was one of the things of concern to the Highway

Departmeﬂt as well as out deparittient.
. Q. .. And the concern was that McKeon refused tdfgive‘thé*
easement that you thought was necessary, ish't that correct,
sir?
A Tbat wasn't.the ohly concern.‘
Q I'm not asking you that. I'm- asking you if that was
one of the concerns? |
2. That they refused to give the fight-of—way?
.Q = That's right?
A I don;t really know that they réfused.
Q But they didn't give it to you, did they?
A They didn't put it on the original plan, and|like I

say, it may not have been known to them at the time they
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that right-of-way?

that time? Is that your testimony, sir?

~£ind that states they wodldrdoﬁatejit'dﬁﬂfeserveﬁif:-

submitted the plan that the right-of-way should go in that

area. The concept of this roadway evolved over a period of

time.

Q Are you telling us here today, Mr. Payne, as of

April, 1972 you don't Know whether McKeon was willing to give

A Whether they were willing to give the right-of-way?

Q Right. You don't know what their‘position was

at

A  Well, I don't_know whether it's their plan and it's

'not"evident from this and ‘there‘'s:rothing in writing. X cam:

Q@  Forget about the plans and forget about anything in

writing, do you know what the position of McKeon Construction

Company was as of April, 1972, regardless of what your |source of

- —203-

ihformation is? b

A Do I know what their positionvﬁas?

Q That's what I asked you, yes.

A I'm ﬁot sure what their position was, no.

‘Qf So you don't know whether or‘ﬁ6£ they were willing
‘to give the easement or.the right-of-way, is that correct, sir?

A I don't think I do know, no;

Q . Have you ever found out whether McKeon is williné
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to give the right-of-way?

A _ No. I'm sure we would have assﬁmed»at that time that
they were at least not willing to develope in that area

Q  Well, why was tﬁé'application still sitting in your
office as of April, to your knowledge? What do your reLords
indicate?

A  Two or three reasons. One, we hédlnot received é

written comment from the Highway Department.

Q Now, what comment were you expecting to receilve
- ' S i
Il from the Highway Department?

~ymmmﬁ§¢Aws;-Thefregular‘review of themplénawe sﬁbmite - They: - 3

2 .

-submit a written report to&usg,onmall:pneliminary¢§bte;planaAg

Q And how long does that usually take, sir, in|your

experience?
A It's usually taken a minimum of a mqnth Or more on
those plans.

Q Did you find that from November unfil April was an

unduly long'time to get the statements from the Highway

Department?
A It's not an unusually long time. ’
Q How often does this take place, sir?

A A lot of the time the Highway Department is|one of
the last departments --
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right-of-way?
A Yes. ‘
Q Which cases are you talking abouf;-sir, épecifically?
A | I think on some of our Dale City plans and on some

others it's taken longer.

Q I didn't ask you that, I asked you how long it takes
to get the statements from the Highway ﬁepartment that jyou |
require?

A Usualiy they will make comments to us within|one to
"three months. - A |

Q | How long have'you known it to take as long as five
monfhs for the Highway Department to méke the comments?

lA I couldn't say specifically, but‘I've known it to
-take that long on a number of other occasibns.
: Q;_x_Havé you known it to take placé in any other cases

- except-in those places where”the"bﬁildetwrerSes“tdﬁgrant“fhéf

Q . When April rolled around and you had heard $othing

Highway Department?

-from the Highway Department, did you make any inquiries of the

A We made inquiry. We talked to them, sirx.
Q@  What did you ask?

A I don't know that we asked anything.

Q If you didn't ask anything, what did the inquiries
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were,
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'consist of?

A  Probably --

Q. (Interposing) Not probably,;i?m asking you what you

did, sir, if you know. If you don't know, tell us. Are

guessing or-areIYOu recalling what took p1ace, sir?

e you

A I don't recall exact conversations.of what topk

place as far as the Highway Department is concerned.

Q Tell me the nature of the inquiries without recalling

- A-- I would only be guessing asvtqvwhat our inquiries

" Q ' Did you make any inquiries ‘yourself?
A I most likely did.

Q@ = Do you recall making any inquiries?

A I don't recall specifically because normally I would

call the Highway Department in and discuss it one time.

Q In fact, isn't it true, Mr. Payne, you couldn't have

cared less what the Highway Department said because you
‘this application wasn't going anywhere?
A No, I don't think that's true.

Q Did you discuss it with Mr. Biber?

A Discuss what?
. Q The fact this application was going to

~206-
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.District which indicated that, "Please be advised that

56

until McKeon came éround and gave §§ﬁ-the right-éf-way you
wanﬁed? |

A No, sir.

Q Any discussions to that effect with anybbdy?

A Not that I can remember. I}didn't finish answering

your other question about theAthings £hat were necessary.

Q Go right ahead.

A We had in our file a recommendaticn from the

decision cannot be reached on the Greater Manassas Sani

District until the Board of Supérvisers resdlves the o

-of the interim sewer plan=expansiéﬁiﬂﬁ.I'underéténd*théy‘

weren't recommending approval or disapproval on this plan

at that time, on March 3.
There is also a letter from the School Board

relates to a school site in this area.

:. o What school site?
A . An elementary school site in the vicinity of

project.

Sanitary

a

tary

that

this

Q Now, as of April 4, 1972, didfyou know or have any

idea when this application would go to the Board?
A I didn't know when it would reach the Board,

Q and are you saying to us today, sir, that as

-207-
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"wouldn't have asked for dedication at thewtime"theﬁpre%iminary'f

- |
plan was presented to the Board. ‘LikerI‘say; the ¢onstructionm  _

conmitment on any kind of dedication or reservation, ’

410 First Street, S.E., Washington, D.C. 20003

]

April 4, 1972 you did not kndw what the position of McKeon
Construction Company was with reference to either grant%ng or
refusing to grant the right-of-way? | | o i

A As near as I remember they objected to giving;the
right-of -way. They did show the right—of—waonn the plin.

Q .But theyvréfused to go through_Wiﬁhmthe dedic?tion,
did they not? o ‘;ﬁ

A They did what? " ’

Q They refused to dedicate the land; did they nFt?

A - -They may have refused to dedicate the land. kev;

plans are not included in the preliminary plan, they are only
included in the final plan and the property plats and éxact
ownership'is only determinea at that poiht,»too. It wduld be
more ourvgoal to see the layout than to actually get a:final
Q- Are you saying the application could have goﬁe into
the Boafd for approval without McKeon havihg agreed to!dedicate
the lanad?

A It could.

Q@  And it would have had no bearing on the recohmendation

one way or the other, is that correct, sir, for approval or
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‘way or the other before submission of a final plan or t

intentions consited of? -

disapproval?

‘A If we knew that they didn't want to dedicate

58

it, we

might make a recommendation. If we didn't know whether they

wanted to dedicate it or just reserve it, holding it in their

own hands, we might make our recommendation that it go

be determined prior to a final plan.

one

hat it

Q Isn't this something you.would Qant to find out from

the builder as to what their intentions weré?
A If it's possible.

.2 Did you approach McKeon and'finﬁﬁéﬁfﬁﬁhat*ﬁﬁe

A I don't think directly that we approached the
- Q How about indirectly? | | |
A  We probably-asked them what théif intentions
Q. What were you told?
A:f - I don't recall exéctly what I was told.
Q  » Yea or nay. . - n_;i“ﬁ

A What?

Q - They said they would grant it or they would not

grant it?

A I don't really'remember whethér‘they said it |one

ir

M.

were,

way or the other ,because I think once wefgot this plan |showing
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- these things and it's of concern :to ;usiwhether - it be in

the right-of-way on it -- well, this was still under discussion

at the time they withdrew the plan.

Q Did you ever discuss with Mr. Biber whether McKeon

Construction was willing to grant the“righfoof-wéy?;A

A I probably did.

Q Did you ever discuss with Mr. Biber whether the site

could conceivably be recommended for approval if the right-of-

way was not granted by McKeon?
A I don't remember exactly.

Q Do you remember inexactly?

“A.. -It's very difficult because :we:talk :about lgll:

in a plan or not incorporated.and whether it be built or not

59

of-.

icorporated

built, dedicated or not dedicated, but clear guidelinei for

these things have never been established in_bur county.
Q In fact, wasn't it made clear to all the rellictant
builders that if they did not grant the right of way, there

would be a recommendation against the approval of the site

plan?

A No, I don't think it was made clear?

Q Well, was it hinted to them or was it suggested to

them or allowed to sink in by osmosis?

A - No

’

-210-
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- review, the Board of Supervisors really doesn't get t

make recommendations to the Board on all these plans in |that

area that our recommendations are going to include the need

forvthat road.

Q And was it clear to you and Mr. Biber at that|time

that if the right-of-way was not grantéd, the site plan|didn't

have a chance in the devil of getting apprqyngm_

A No

’

occasions when the Board of Supervisors has not taken

recommendation and in most cases involving major facili

because like I said before, there have been

our

as this, our department as well as the_?lanning'Department had

to go.to great lengths to:ccnninceupenple:qf+th34m£ﬁdaiarwth&,,='

road.

Q Wasn't the creation of this corridor one of
projects of the Board of Supervisors at that time?

A I think I can'séy gquite straightly that the

the pet

Board of

Supervisors had very little involvement in this actual| concept

- of this corridor.

Q When you say to me you can answer me very straightly

on this,vhave you answered me not straightly on the other

questions I've asked you?

A~ It's just that there are a lot of things I don't

recall the specifics on, but I do know in our process

-211-
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- words, this road did extend on down into some .other pro

correct;*is it not?-

‘than yours, is that correct?

~would be in a position to make, isn't that correct?

410 First Street, S.E., Washlngto_n, D.C. 20003

involved in.the'processes except only at the point wher
is'a recommendation made. .

No&, I don't think at.the time the road was b
discussed in this area that any other plans had been su

to the Board which required that same road in it. In o

or some other developments but as well as I remember, t
other plans were submitted later than this one.
Q From what you testified before, your office -

thatAbf Mr. Biber -- have no power of condemnation? Th

-~ A - (Indicating yes.)"

.

e there

eing
bmitted

ther

jects

hose

- and

at is

Q -~ That is a right that is reserved to higher authorities

A Yes.

Q - So that when you say you made no threat of

condemnation, you'‘re referring to threats which your office

A Yes,

Q But the State Highway Department was also involved

in this, was it not?

A They were involved in the review, yes.
Q And the State Highway Department was most iLtent on
-212-
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was seen was that the right-of-way of thet §;gemshould

gettlng this rlght—of-way, was it not’b

A I would say the nghway Department was no more intent

on it than the other two departments, ours and the Planning

Department. I don't really remember exactly who first J

the right-of-way should go exactly there,:but the thing

entioned

that

1eventually extend that far, as far as Route 621 and this was

‘as near to the proper location as we could.determine at! that
“time.

Q. ..Now, how many convetsatiens didtyou have with
-Mt} Sam Rose? |

Av;. I think he probably calldad ime ntwo orrthree ox reven: .
 more times inquiring as to the status of. the project..

Q Do you recall a-conversation in which you advised
him that the state also had the power, always had the Iower,

to condemn that particular piece of property for highway use?

A,_ I don't recall one.

Q- If he said that you had such a conversation, would

you deny it under oath at the trial?

(A That the state has the power to condemn rights-of-way?

Q That you stated this is always a possibility?
A I couldn't deny it, no.
MR. GARNIER: That's all I have.
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MRS. FRIED: Just one or two’more questions.
EXAMINATION BY COUNSEL FQR DEFENDANTS
BY MRS. FRIED:
Q Did Mr. Rose or Mr. Hellwig or anyone from

Springfield Associates or aqyohe else from McKeon ask

i

. slow down the consideration of thehsitéuplanz_

A No, I don't recall anybody ever askimus to
Q There is a letter from.you.dated December 13
to ‘all the different departments on the Manassas Quads

have .a copy?

you'to

slow down.

1971

¢ Do you

« Directing your attention.td”théﬁplaﬁtﬂpafaqrgph;fﬂaél |

" ‘that 'SOP at the time?

MR. GARNIER: Was it what?

BY MRS. FRIED: - (Resuming)

’

Q Standard operating procedure?

a This wﬁole letter is a fofm ;etter'that'we u
process our plans with.

Q And the certificate of avéiiability of watern

se to

and

sewer, would that be a natural course of action that t
developer would have to take? - -

A (Indicating yes.)

he

Q And at what time would the developer normally apply

for that certificate?
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a The certificate from the Sanitary District?
Q Yes.

A Before getting building permits. -

Q That would be after preliminary site plan a

vor-befbre?

pproval

A It would usﬁally be afte;_finq}-s}gg_plan approval.

Q . Is it possible to get it before§v

A It might have been but I'm not sure. We we

-the position of issuing those and I think some people

prepay sewer taps. I think it was about'ﬁhis time, a

wasn't too long before. thisi:

'Q Do you know if McKeon ever applied for a ce

ren't in
.diad

cLually,

- that the whole_concept‘oﬁmaygenmificateuwasmgstahlhshed\g“Lt;

rtificate?

A No, I don't know. The Sanitary District could

'

probably answer that.
Q. Normally, when would a developer submit a r
final site plan, immediately upon approval of the pre

3 Normally they would if they submitted a pre

svised or
liminary?

liminary,

but there are occasions when developers submit final
without ever having processed a preliminary.

Q = And they submit the site plan with all the

site plans

accompanyin
documentation?
A In final form before submitting a preliminary.

=215~
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Q. Is this done to speed up?

A  In other words, it has never been our policy jthat

you have to submit a preliminary plan before you submit a final
plan,
(Thereupon, at 12:45 P. M., the taking of the

-deposition ceased.)

ﬁignatu;e of the witnesst - =

., a Notary Public in and

“for the , B L e, @0 heréb¥ certify
_that on the __ . day.,of e, 1973, therd did come

‘before me the above-named person who signed his deposition in
my presence,
In witness whereof, I have hereunto signed my name

and affixed my seal of office this =~ day of o,

1973.

“Notary Public

My Commission expires . o .
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CITY OF ALEXANDRIA : )
do hereby certify that the witness James H. Payne, whos
-that the testimony of said witness was taken by me by
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deposition was taken; and further that I am not a relat

employee of any attorney or counsel employed by the pax
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Deposition of
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Camper Depositién Exhibit No. 1
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;'fﬁedﬁas:fbllows:

< Mr., Camper, would you state your name and occ
. for us?
A My name is David L. Camper. -I'm Resident Eng

410 First Street, S.E., Washington, D.C. 20003

PROCEEDINGS

DAVID L. CAMPER,

EXAMINATION BY COUNSEL FOR DEFENDANTS

BY MRS. FRIED:

- called: as a witness by counsel for defendants, and having been

¢ firgt duly sworn by the Notary Public;'was examined and testi-

zupation

jineer -

- for the Virginia Department of Highways, Manassas-Residence.

Q. . And how long have you been the Resident-Engineer?- 
A I've been assigned to Manassas.a_little over | three
. years.. |
Q Then you were the Resident Engineer in December of
19717
A. Yes, I was.
Q Could you describe what your department does|when

it receives a site plan that has been submitted, for example,

in Prince William County?

A All right. Basically, we come into focus generally

only because any roads that are brought about through constructi
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: 0f course, most poeple build to out minimum, our state-

?ffdr‘future acceptance in the state system. In other wo
‘ﬂthezcommitment,.if we might think of, is this, We have
% Erince:William County, the Board has or the coﬁnty has
liawn,ordinances.which require certain things'£o_be done
| prior to. official submission and examination of the pla

~ soon.. Our review is primarily with regard to our major

an, official recommendation.

that;invblve either the site plan or subdiﬁision ordina
minimum- for acceptance in the system., That's our main
iir. Becoming involved in such things and in addition, an

it mayhave on roads that are now part of the state sys

nce,
wide
objeét
Y effecﬁ

tem.

When we receive site plans or subdivision plg
the: county, we act as one of the number of reviewing a

whereby, they ask for our review and comments in order t

.formulate a full staff report. In other words, make rL

ns from
encies
o

commenda-]

tfan:to:the-Board of Supervisors which would ultimately be

acted on, on approval of the plat.

Q.. . Are you one of the reviewing“agenCies'byhlaw.

custom?. .
A I know of no law, county law, that says -- ac

our‘highwéy policy says that we will review plans for r

aof’ concern, that being roads and so we, in turn, will m
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it Erince William County?

- aues & operational office of the department. By that I
- wee doo okt make policy. We dovvery»littlebdesign in-houy
. caurselves;. Our main reason for being there is to overs

jcgeratiOHSfof the activities of the department in Princ

Jwithih;the;residency and going with“thatijgrassmroots"c

qQ: Did you -- aside from your review of site pla
- you: evolved.a procedure, informal or fdrmal, or reviewi

development.with the Planning and Public Works Departme

x. II think basically we éttempt:this-liaison,‘Ye

3.3~

o County. Our main object, of course, is the mai

wﬁthzd#her:gpvernmentagencies apd the Cifizenry:in the

wézdh?noi:désign projects of our own. We are, as I say

dperaticnailoffiCe.
Q. .1we11, did you. ever have any discussions, gene

about: the. so~called Ashton Avenue corridd;?
A. - Yes.,

Q:  Do:you recall when these discussions were fiz

initiated?:

ns,' have
ng future

nt of

mean
se

ee the
e

ntenance

. af the: state system and construction and_ihspectionfof projects.

ontact .
re. So

, an

rally,

st

A.. Well, as I recall this would have been somewHhere

Iate;'WOfor:maybe early '71l. I'm not really sure because

I think.there was an adopted Manassas area plan which was
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- area of the 234 corridor from Manassas to Route 66 was undergoing

~intense developent, as it still is, about the time of m]

- this thing here. I think through development and through

é oﬁangesvit became apparent that they would have to have |certain
:;revisions and changes made by the county to the plan in/order
§§tb:incorporate changes that had taken plade since the original

Iapprpval.'

i are only their plans and in the formulétiqn of the plan% and in

.public hearings for area plans certainly we make commeth and

~recommendations on the same. Once the plan is approvedl if

‘we are in concurrence with it; we attempt-<to make ‘our c?mmedts

standing of what the county is attempting'to do,- .to set|up,

‘and make an informal recommendation to the Board.

g

adopted by the county as I recall, in '66 and which covered

I might add here that, of coﬁfée, the county'T plans

both from the department.standpoint:andjaISOMfrbm'Qur‘uLdervé
So to answer your question, yes, I think the Lhoie

assignment and that has been one of the more concentratLd
afeas to receive attention from both my'office and the Lounty
office;“

Q.. And so you might have but you'doh't know who might
have initiated the discussions about this?

A I think it was a mutual problem, and I think [another
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