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I. AMENDED MOTION FOR JUDGMENT 

MOTION is hereby made for judgment and award of execution against 

you jointly and severally in the amount of FIFTY THOUSAND and N0/100 

Dollars ($50, 000. 00), for damages. for personal injuries as a result of your 

hegligence, for this, to-wit: 

l. That on or about the 9th day of April 1968 the Plaintiff was a stu

dent enrolled in an educational institution operated by the Defendants known 

as Augusta Military Academy and hereinafter referred to as the "Academy". 

2. That at such time and in such capacity he was provided among 

other facilities, with living accommodations for which Defendants were paid 

on behalf of the Plain tiff. 

3. That among the living accommodations Defendants furnished Plain

tiff a balcony with access from his bedroom and· which Plaintiff was granted 

the use of'as a part of the general accommodations attendant to his living 

quarters. 

4. That the Defendants had a duty to the Plaintiff to maintain the said 

balcony in its entirety, including the guard rails attached thereto, in a 

iSafe condition, and suitable for the use of the Plaintiff as aforesaid. 

5. That in fact the Defendants were negligent in the premises in that 

they failed to properly maintain the said balcony and other facilities provided 

as accommodations for the Plaintiff and in particular they allowed the guard 

rails attached to said balcony to be and remain defective, and to exist in 

~ dangerous condition • 



.. 

• I 

... 

• • 

6. That the Defendants failed to inspect this said facility and other 

facilities furnished by the Defendants to the Plaintiff and others. That 

Defendants should have inspected these said facilities. That the nature of the 

facilities required periodic inspections in order to determine whether or not 

they were being maintained in a safe condition for Plaintiff's use. That, if 

in fact inspections were made, Defendants failed to take into account the un-

safe and dangerous condition of the said facilities which came to their atten-

tion or should have come to their attention and failed to make necessary re-

pairs thereto; and the Defendants permitted the dangerous and defective con-

dition complained of to exist before and during the time Plaintiff was injured 

thereby, 

7. That, moreover, the Defendants, their agents, employees and/or 

servants were notified of the said dangerous and defective condition of the 
..• · ! , • . , • ·~, • I-. ..• , • 
. ''·. . · ... , 

said balcony and its attached guard rails. That due to the nature of these 

facilities their defects were obvious and had Defendants made proper inspec-

tions thereof they would have noticed or they should have noticed the dangerous 

and defective condition thereof. 

8 •. That the Defendants had a duty to repair the defective condition 

and make it safe for those who used these facilities were provided. That 

the Plaintiff was among those for whose use these said facilities were pro-

vide.d, 

9 ,, · That the Defendants had knowledge or should have known of the 

said dangerous and defective condition of these facilities, 
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in use as living quarters as of April 9, 1968 and the approximate number of 

students housed in each. 

6. State what schedule and procedure of maintenance of living quarters 

was in effect on April 9, 1968, either while occupied or during the summer. 

7. State whether the prescribed procedures set ~orth in Paragraph 

6, if any, were in fact being routinely followed at the date of the injury, April 

9, 1968, and in the three years preceding the date of injury. 

12. State whether any agent of Augusta Military Academy periodically 

entered living quarters of the students during the school year 1967-1968 to 

conduct military-type inspections, and, if .so, the frequ"ency of such inspec

tions. 

14. State whether the quarters occupied by the Plaintiff at the time of 

injury were occupied during the summer of 1967. 

15. State what inspection and maintenance. was performed on the living 

quarters during the time students were absent, if any, during the summers 

of 1965, 1966 and 1967, respectively. 

19. State what, if any, maintenance was performed on similar guard 

rails after the date of Plaintiff's injury, such as improvement of the condition 

of such rails, replacing worn or rusted bolts, replacing missing bolts, changes 

in the method of attachment or any other changes in the condition of such rails, 

including a description of any defects noted in other rails which would possibly· 

result in similar dislocations. 

III. ACADEMY'S OBJECTI"ON TO INTERROGATORIES (filed December 21, 1972) 

1. Defendant objects to interrogatories numbers 1, 2, 6, 7, 8, 9, 10, 11,_ 

- 4 -



12 I 13 I 14 I 1 5 I 19 I 2 0 and 2 2 • 

2. The grounds for the objection are that answers to said interrogatories 

would not disclose evidence relevant or admissible at the trial of this action. 

IV. ORDER SUSTAINING ACADEMY'S OBJECTION TO CERTAIN OF TRIGGER'S 
IN TE RR OGA TORIES 

ON THE 15th day of May, 19 73, ca me the Plaintiff, by Counsel, and 

the Defendant, by Counsel, on the Complainant's motion to compel answers 

to Interrogatories propounded by Plaintiff and to which Defendant filed objec-

tions, and argument by Counsel was heard, and 

IT APPEARING TO THE COURT that the Defendants "should be required to 

answer certain of the Interrogatories propounded by Plaintiff and that Defend-

ants' objections to others should be sustained, 

IT IS THEREFORE ADJUDGED, ORDERED AND DECREED that the Defend-

ants, within 30 days from May 15, 1973, answer Plaintiff's Interrogatories 

numbered 2, 8~ 9, 10, 11, 13, 20, and 22, and Defendants' objections to 

Interrogatories numbered 1, 6, 7, 12, 14, 15, and 19 are .sustained, the ob-

jections to #6 and #7 being sustained as to form, with Plaintiff granted leave 

to rephrase these said Interrogatories. 

V. DEPOSITION OF JOHN M. STAPLES 

(DEP 8) 

(DEP 16) 

Q Well, what did you do in connection with checking? 
A I went along and seen if I found any bolts .. in each one of 
the rails on each end there are two bolt holes where bolts go 
in, fastened to a cement post or column. 

***** 

Q Now, how many bolts are there holding that guard rail-? 
A Four. 

***** 

- 5 -



(DEP 20) Q And what did you find on the balcony? 
A We got up there and we looked and we went back down again 

and we couldn't find no leg screws at all .••. that even came 
out of it. 

Q Well, from the •.• 
A It was four .... and we couldn't even find no leg screw that 

ca me out of it. 

***** 

(DEP 22) Q vi/hat is it a cast iron rail? 
A No, it's an iron rail. You can't weld cast very well. 
Q Now, are these welded to some thing? 
A Well, you've got your heavy piece across the top and then 

you've got a little half round thing to give you the finish 
on top, that's welded to it, and then you've got these bars 
that goes down to a bottom rail across, and they are welded 
in there. 

***** 

(DEP 3 0) Q And there were four bolts in each railing? 
A Yes sir. 
Q How long would it take you to conduct an inspection of the en

tire balcony area? 
A Oh you can walk around and check them in not over five min

utes, ten minutes. I just walked around and shake them, if 
they didn't shake, well it was tight. 

Q So that's how you conducted your inspection you grabbed the 
balcony rail itself? 

A I looked for the bolts, and I checked arid I also looked for 
the bolts ..• 

Q So if the bolt was out you would notice that? 
A Yes sir. 

***** 

(DEP 35) Q Did there come a time when you welded the bolts on 
it? 

A Well, when we decided to weld them on, we welded 
all of them. 

Q When did you do that? 
A I can't tell you the exact date. 
Q Were there .several days, weeks, months .. 
A I can't even te 11 you that, sir. I know we eventually 

- 6 -



went ahead and welded them all. I can't tell you 
the date. 

LOTZ: I object to the witness answering the question .••• 
I will of course at the proper time object to its admissi
bility ..... at the tria 1 of the case. 

Q I think as long as we want to get this on the record, 
our procedure would be to reserve our objections and 
argue them at a subsequent time. 

LOTZ: That's •.. he's already testified, I think and he's 
answered the question. And the question will be for 
the court to pass on that if it's sought to be introduced 
at the trial. 

Q Was there any other thing that you did to these guard 
rails other than this welding procedure which you've 
described? 

A No sir. 

***** 

VI. DEPOSITION OF COL. WALES 

(DEP 10) Q Are these the same balconies that ... and the same 
barracks and the same railings that existed back in 
1945 when you began your duties? 

A Yes sir. 
Q Are they fastened the same way? 
A No sir, not now. 
Q How are they fastened now? 
A The railing is welded to the bolt, the leg bolt that 

goes into the pole. 
Q ·when were they so fastened? 
A I believe since 1969 or '70 ...• I'm not sure. 

***** 

(DEP 21) Q All right, you learned that he installed the anchor on the 
second attempt, is that correct? 

A Yes. 
Q And that was in the instance of how many bolt holes? 
A They were a 11 gone when the railing went over. 
Q How many had been gone the prior time? 
A Two. 
Q Two. Had he installed four new anchors then? 
A Yes sir. 

***** 

- 7 -



(DEP 2 6) Q Did you inquire at all about where the pieces were 
that were .. · 

A I was told that they could not find the four bolts. 

***** 

VII. DIRECT EXAMINATION OF DR. PALUMBO - PORTION OF DEPOSITION 
HELD INADMISSIBLE AT TRIAL UNDERLINED 

(DEP 6) 

(DEP 8) 

Q Would you tell us what history you obtained?. 
A Well, at the time of my seeing Mr. Trigger, he stated 

that he sustained i~juries in an accident on April of 
1968 when a railing gave way at school in Staunton, 
Virginia. He stated he injured his left leg at the time 
and was seen by a physician in the area. The physician 
aspirated blood from the knee, applied a dressing, and 
was subsequently seen by Dr. Herman Diamond, who 
made a diagnosis of a severed nerve. 

***** 

And we found that that area had diminished sensitivity. 
Q ·when you find that symptom, Dr. Palumbo, what does 

that indicate to you? 
A It indicates that there is an injury to a nerve, gen

erally. 
Q Was your finding consistent with the diagnosis that was 

reported to you in the history made by Dr. Diamond? 
A Yes, because it was distal to the laceration. And the 

presumption is that he lacerated the cutaneous nerve 
to that area at the time of the laceration which produced 
the scar that is now noted. 

***** 

- 8 -



VIII. w. E. Trigger - Direct 16 

(TR 16) 1 and down between it. 

( 2 Q It was an iron rail? 

3 A Yes sir. 

4 Q Do you know approximately how long the rail was? 

5 A 8 to 10 feet~ I'd say. 

6 Q How was the rail fastened.to the balcony? 

7 A Two bolts on each·end. 

8 Q What were they fastened to? 

9 A The concrete columns. 

10 Q Did there come a time in the spring of 1968 that 

11 you had sorrie '"" t.hat. ycru had a:n accide:nt, .vu:. Trigge:i;? 

12 A Yes .. 

13 Q Do you recall when that occurred? 

14 A Yes sir, it was April 9 ••• 

15 Q 1968? 

16 A 1968. 

17 Q can you describe what happened on that day, 

18 April 9, 1968'? 

19 

20 

21 

22 

23 after it, to retrieve it. We got to the guardrail and asked 

someone in the courtyard, please thro«,\7 it up, and they did. 
~ I 

______ 2_s_u_ __ A_n_d_i_t~was thrown up, I reached to get it and the balcony giv~ 
24 

LANE'S COURT REPORTERS 
I 

COURT SQUARE 

\ 
CHARLOTTESVILLE, VA. 
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w. E. Trigger - Direct 17 

(TR 17) l way, and I fell d<YN"n on top of the balcony and had.·got :over 
,.. 
( 2 in front of ~t and hit the ground first and the balcony come 

3 down on my leg ••••• the rail. 

4 Q Came·dcwn how? 

5 A On top of my· leg and pressed my leg down. 

6 Q Now you say that you and your roommate went out, 

7 where were'.· you in relation to the balcony guardrail? 

8 A I was right in front. 

9 Q Now was this the guardrail immediately in front 

10 of your door to your room? 

11 A Yes sir. 

12 Q In that 8 to 10 foot leng.th. rail,, where were you 
,.. 

13 I 
\ standing in terms of which end or the middle of the rail when 
I 

I 14 you ••• 

15 

I 
A I was standing at the left end of the railp next 

16 to. the column. 

17 Q Left end as you were ••• 

18 A Looking toward the courtyard. 

19 Q Looking toward the rail? 

20 A Yes sir .. 

21 Q· Were you leaning against it? 

22 A I was leaning against it somewhat,.. just standing 

23 there more or less, nc.>t ·pressing against it, just slightly 

24 leaning agaL~st it. 

25 Q J:.TO"w wh~re was your roommate? --
***'k*** LANE'S COURT REPORTERS 

COURT SQUARE 

CHARLOTTESVILLE, VA. 
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(TR 1 9 ) 1 

( 2 

3 

4 

5 

6 

7 

8 

9 

e 10 

11 

12 

,( 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

( 
24 

25 

W. Es Trigger - Direct 19 

Q Do you know what part of the.rail fell on it? . 

A Just the whole thing. It was laying down flat •. 

Q And what did it do to you? 

A Well, it straightened my leg out and it mashed it 

down into the ground and there was a little protrusion of 

concrete on the ground in the courtyard that the rail had drov 

my leg down in that and it cut the back of my leg. It bruised 

and mashed it - the concrete did. And the rail itself as it 

hit my leg and slid off it cut a gash - I guess about 5 or 6 

inches in the top of my leg, in my shin bone .. 
J 

Q Now, Mr. Trigger, on that day oi<l you notice anyth+ng 

else around you at the time you were injured, and you were hit 

with that guard rail? 

A Yes sire When I was down on the ground and the ra l 

was on me - the boys that lifted the rail off - I had noticeo 

a piece of a bolt, rusty bolt. 

Q Can you describe that for ·us? 
., 

A It was - I'd say maybe half of a leg bolt, it was 

rusted and there was about one or two threads left on it. 

Q And about how long was the piece? 

A I'd say an inch inch and a half. 

· Q Mr o Trigger~ what then happened? 

A Miss canevet come up from the infirmary and one of 

the cadets carried me to the infirmary. 

Q Do you remember ·which one? 

LANE'S COURT REPORTERS 
COURT SQUARE 

CHARLOTTESV,LLE, VA. 
- 11 -



IX. w. E. Trigger - Cross 40 

(TR 4 0) 1 Augusta Military Academy when you had this fall? 
( 
\ 2 A A few months. 

3 Q This is a .military school is it not? 

4 A Yes sir. 

5 Q And you participated in military drills there? 

·6 A Yss sir. 

7 Q You didn't play in sports there? 

8 A No~ 

9 Q You never have played in team sports have you? 

10 A l~O sir. • . 
11 Q At the military academy? 

12 A No sir. 
' ( . 13 

Q Were there any rules in effect regarding· playing 

14 on the balconies, or horse play on the balconies? 
' 

15 A Yes sir. 

16 Q Did they forbid that? 

17 A Yes, you weren*t allowed to horse play. 

18 Q Play ball? 

19 A That's right~ 

20 
Q And you knew that? 

A Yes. 

Q You were given tbose rules? Weren-'t they in the 

23 manual 1 that all cadets got? 

A Yes sir. 

LANE'S COURT REPORTERS 
COURT SQUARE 

CHARLOTTESVILLE·, VA. 
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w. E .. Trigger - Cross ~.1. - -

(TR 4 l) 1 stoop. there had you ever had occasion to lean agaia.'"lst any of 

\, 2 those railings before? The one right in front of your 

3 roan? 
.. 

4 A Not really, like I say, something had gone of£ 

< 5 and we wanted: somebody else to .... 
.. 

6 .Q Well, had you leaned against this particular rail 

.. 7 before? 

8 A No sir, not that one. 

9 Q Sir? 

10 A No sir. 
J 

11 ("'\ n..t..L.-- railings? w v-i..ue.i. 

12 A No sir .• 

( 13 Q What exactly were you doing at the time you went ~ ~ 
I 

14 to the railing? 

15 A We were cleaning - my roommate and I was cleaning 
' 16 the room, our room, and he said a ball had gone out the door, 

17 so we went out to retrieve it. . 
18 

Q Was ..... a football? .. l.~ 

19 
A I really don't remember what kind of ball it was. 

20 
Q Well, have pretty definite recollection of you a I 

21 these other things, don't remember what kind of ball you -
22 weren't playing with football? you a 

-
23 

A We weren't playing with a football. 

24 Q Wellr wasn't it a football tr.at you claim went 
' 

25 
down to the vard? 

LANE'S COURT REPORTERS 
COURT SQUARE 

CHARLOTTESVILLE, VA. 
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w .. E. Trigger - cross 4L 

(TR 4 2} 1 A Football,.tennis. ball, I don't remember which it 
~· 

( 
' 2 was. 

3 Q You don't remember? 

4 A Not really, no sir. 

5 Q A ••• 

6 A It could have been a football but I don't 

7 really don't remember. 

8 Q A .football woula.i.,:• t roll underneath that stoop 

9 would it? 

10 A I don't think· so. 

11 Q Sir? 

12 A I don't think so. 

( 13 
'·· 

Q Well, could it be that you and your roorr.mate were 

14 playing football on the stoop? 

15 A Oh no sir. 

16 Q No way? 

17 A t-io sir. 

18 Q According to you. NO'.N' when you say - someo..."l.e told 

19 you the ball had gone over and you wen.t to the rail to look? 

20 A Yes sir. 

21 Q And did McLaughlin go with you? 

22 A Yes sir. 

23 Q Wny was it necessary for two of you to go to get 

( 
24 one ball? 

25 A ! aon't know., 

LANE'S COURT REPORTERS 
COURT SQUARE 

CHARLOTTESVILLE, VA. 
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W. :.::. Trigger - Cros.s 

(TR 4 3) 1 Q And did you see the ball down in the courtyard? 
( 

. I 

' 2 A Yes I did, it was laying right there. 

3 Q What kind of ball was it? 

4 A I don't remember what it was, but it was down 

5 there. 

6 Q A ball of some kind? 

7 A Yes sir. 

8 Q Tennis, football, baseball, golf ball, some kind o 

9 ball, is that right? 

10 A I don_,'t ·thL-ik it was a baseball; 
'.-,.-·· 

11 Q Sir? 

12 A I don't think it was a baseball, because we 

13 didn •t have or..e ·in the room. 

14 Q You had a football in your roan didnet you? 

15 ~ We had a football and a tennis ball. and a golf 

16 ball. 

17 Q No"1 exactly what were you doing when the railL"lg 
·':"'"; 

18 gave way? 

19 A At that moment we were tryL"1g to catch the ball, 

20 it had been thrown back up. 

21 Q Had somebody thrown it back up to you? 

22 'I l\ Yes sir" 

23 Q Were you leaning your chest against tha rail like 

24 so, leaning over? 

25 A No sir, not like that. 

LANE'S COURT REPORTERS 
COURT SQUARE 

CHARLOTTESVILLE, VA. 
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(TR 4 4) 1 

:( 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

- ( 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

w. E. Triggsr - cross 

Q How·were you, can.you demonstrate how you were· 

on ·this court railing here? 

A We were leaning like he had thrown the ball 
' .: 

way out there and we couldn't get it, leaning like this. 

The ball had come up just about like this. 
' 

Q All right. Did you put any pressure against the 

rail? 

A Yes, a little. 

Q How much would you say, how bard were you pressing 

against it? Barely pressL"lg it or what? 

A No, more or less just to balance yourself while 

you reach out to catch the ball. 

Q And then you say the railing suddenly let go? 

Q 

~SS~. I 
Now you testified here today that the railing wen~ 

over gradually and you went across it; do you recall when you 

were examined about this case on May 15 of 1973? 

A Yes sir. 

STEPHENSON: Objection, I don't thir.k he stated it 

went over gradually. He said it -~~pped over and he went after! 

it. 
I 

Q Let me Y'e~a your question and ansk1er here. 

You asked him what happened when you reached for it and the 

answer was, I went. dcwn and the rail went and ! went too .. 

And then nnother place you said the rail just wen·t. Do you 

******* LANE'S COURT REPORTERS 
COURT SQUARE 

CHARLOTTESVILLE, VA. 
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w. E. Trigger - Cross 50 

(TR 50) 1 Q Now after you came back then in the .fall of 

C' 2 1968, how long did you stay at the Augusta Military Academy? 

3 A A couple of months. 

4 Q You stayed there until sometime in November of 

5 1968?· 

6 A Yes sir. 

7 Q Were you expelled·at that time? 

8 A Yes· sir. 

9 Q It had nothing to do with this instance we are 

10 talking about here today did it? 

11 A No sir. 

12 Q No connection with this injury you had? 

13 A No. 

14 Q Now when you Left there in November of 1958, where 

15 did you· go to school? 

16 A Washington Lee High School. 

17 Q And where is that located? 

18 A Arlington, Virginia. 

19 Q What year were yo·u in at that tim~? 

20 A 11th grade e 

21 Q An.d did you graduate from Arlington High School? 

22 A From Washington Lee High School? 

23 Q Washington ~e High School? 

24 A Yes. 

25 Q A.nd you have n-:ade nor1-:.al prcgre:as tl:1ro11gh your hig 
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(TR 69) 1 

( 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

·r 13 ,. 

I 
14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

X • Trigger's First Request for Jury View · - 69 

A Yes sir. 

Q That's all. 

STEPHENSON: I have nothing further. 

COURT: That's all, thank you sir. Mr. Stephenson 

hc:M long will your next witness· take? 

STEPHENSON: If Your Honor please, I would say that 

it could depend -in part on Mr. Lotz, if we are talking about 

cross examination, but I would expect it could take some 

time - if you think t..~at this would be an appropriate time 

to adjourn for lunch, I would certainly welqome that. 

There's one other thing that I would like to mention at this 

time, Your Honor, I believe that it would be helpful for the 

jury to req-yest a view of the premises, and I would make that 

request and I think it might be an appropriata_ time to ask 

for that just around the noon hour so that if Your Honor thought 
I 

that it were appropriate for the jury to be allowed to view 

the premises that it might be the time to adjourn to do that.· 

COURT: Mr. LOTZ. 

LOTZ: I think it's a matter generally made in 

chambers, to discuss with the Cou:rt, and usually done ma}be at 

the conclusion of the trial and not in the middle of it. 

I have never heard of a jury going to the scene before 

the case was over, and heard what the facts are. I 
I 

here that whenl 

the evidence, 1 

COURT: Gentlemen, its been our custom 

a view is taken to take it at tha conclusion of 
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:(TR 70) 1 
( 
\ 2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

·( 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

( 
1" .• 70 

unless there's some peculiar circumstances which would make 

it more valuable to the jury to take it earlier. so I would 

take your motion under advisement and then at the conclusion 

of the evidence we 1 11 consider the matter. 

STEPHENSON: All right, I have no preference as 

to time, Your Honor. 

COURT: All right, sir. 

STEPHENSON: That• s per·fectly agreeable •• 

COURT: What would be the views of counsel as to 

Any objection to taking a lunch break at this time? 

LOTZ: We have none, Your Honor. 

COURT: I would expect some of the members of the 

jury normally eat at this time of day. so if there•s no 

object.ion we 9 11 adjourn for lunch. at tilis time and. we' 11 COinii) 

back at 1:30, members of the jury. Will that give you suffic.iont 

time to get your lunch, that will give you an hour and seven 

minutes. We'll adjourn until 1:30. 

{Lunch Recess.) 

MRS .. ETTA M .. CANEVET 6 having been duly sworn, 

as follows: 
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(TR 7 5) 

. r· 

. \ 

• 

t 

( 
,\ 

; 

I 

( 

I XI. canevet - Direct 

1 . Q .Mrs. canevet. you referred to your records. do 

2 you have some medical :i:eco.rds with you? 

3 A I have some, Colonel Livick has them at the 

4 moment. 

5 Q I show you this document, Mr. Lotz - and ask if 

6 you can .1 identify those? 
. . ,,.·~ .... 

7 A That's a copy of my nursing notes. 

8 Q And does that - is that a copy of the entire 

9 nursing notes or medical records that you have pertaining 

10 to.• 

' ' LL 

,j 

A Perl:aiui.ng to the i:ujuL'y, yes. This is just :50rt. 1 

12 of a jog memory thinge•• 

13 Q I'd like that marked for,identification. 

14 COURT: Any objections? 

15 LOTZ: No sir. 

16 COURT: All right, it will be identified as exhibit 

17 4. 

18 Q And offer it in evidence if I may as an exhibit. 

19 

20 The nursing notes were marked and received into 

21 evidence as Plaintiff's exhibit:. number 4. 

22 

23 Q NCM, .Mrs .. canevet, would you tell me please the 

75 

entries? 

of compiling this record, who make~---24 method that you used 

25 
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(TR 76) l 

( 
2 

3 

4 

; 

5 

6 

7 

8 

' 

9 

10 

11 

12 

/ 

13 ( 
'-

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

canevet - Direct 76 

A I do. 

Q Did you make all of these? 

A Uh-huh. 

Q ·And what are your entXies based on? 

A What I see, what the doctor says to me, in' the ::cour·se 
;/ 

of.his examinations or his orders to me for treatment as far 

as - if there's medication to·be given, he gives me an order 

and then I make a note of what is given or what was done. 

Q But these are your records that you compiled ••• 

A They are just something for me to have a basis 

to try and reca!! same of 

Q Well, Mrs. Canevet, would you tell us then please 

after Mr. Trigger was transported to the infirmary what -

well1 firat of all would you tell us what examination was made 

at the scane before he was removed ••• 

A Well, he had some abrasions - in other words 

scraped places on the legs and what have you - on the leg that 

I cleaned up so that :t could see how extensive the under lying 
' 

damage under the blood would be, and dressing s were applied1 

and then I falt it wise to have him seen by the doctor - the 

doctor saw .... 

A At the scene~ •• 

Q Did you clean and apply ••• 

A Not at the scene, no, I·just looked to see as 
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canevet - Direct 95 

.And when.dry sterile dressing daily would be dry sterile dress 

in9 daily. It would be done each day,. but not with-::>lDY w;-itinq 
. ~· 

it down sir.ca I'm the only one:In the hospital situation, 

you make a note every tLue you do any'"...hing becauae you.are thee 

. eight hours and somebody else comes in and wants to know what 

you have done, but at A.M.A, I'm the only 011..e that does it 

a.."1.d so I make a note this was ·done, so that I know that I have 

done what have you or this is to be· done daily .. 

Q In fact Mrs. canevet are these your notes ••• 

A These are my notes, yes. 

Doctor Painter? 

A No, they nre not made under the direction of. 

Doctor Painter. They are made for me to know to have some 

idea of what is going on for the pe~son but it's not supposed 

to be an hour by hour record of anything. 

Q And these are the only tr.edical records that 'Were 

kept to your knowledge at that time ••• 

A That's right. 

Q InvolvL1g not only Plr~ Trigger, but anyone else 

that may have been in tb.e infiJ;mary? 

A That's right~ 

Q Your witness, Mr. Lotz .. 

c~oss BXt1.MilV'1-TION 
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(TR 9 7) 

( 
-, 

( 

I 

I 
I 

XII. Canevet - Cross 

1 medicine was prescribed by and directed by whom? 

2 A Verbal order fran Doctor Painter. 

3 Q And you made a note of it? 

4 A Yes sir. 

5 Q And you also testified that you also made notes 
' . . . 

6 of what Doctor Painter said to you during his examination? 

7 A Yes, occasionally~ 

8 -Q And rather than the doctor sit there and write it-

9 dO'!N'n; he would make a comment and you would make notes? 

10 A He makos a comment and then.; •• to me, yes. 
. ·. ~ -~ 

11 Q And did you ever, other tha."1 your initial-: first 

12 day as I recall, which was more perhaps since you wer~a nurse# 

13 when Doc-tor Painter was called, from that ti.me on was he in 

14 complete charge? 

15 .~ He ••• 

16 Q .... of the case of Mr. Trigger? 

17 A He- was in chargej.' yes. 

18 Q Now I notice on your nurse's notes and what you•vel 

19 testified to you did not fi..11d any injury to Mi. T=igger's 
I 

20 knee? 

I 
21 

22 

A No, I would presume not. 

Q T!lere's nothing in your notes about that? I 

23 A Ho .. 

24 <2 There was no injury to his ank: le? 

25 A no. Tha X-ray rcpo~t I seem to recollect in the 
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(TR 152 ). 1 

c -, 2 

3 

4 

5 

6 

7 

8 

9 

10 

l l _.._._ 

12 

{ 13 
'· . ' 

14 

15 

16 

17 
I 

18 

19 

20 

21 

22 

23 

' 24 
\ 

25 
/ 

I 

XIII. Staples- Dirrect 

of mai..iltenance at Augusta :.1ilitary Academy and is a properly 

concerned adverse witness. 

COURT: All right, sir. 

.JOHN MINOR STAPLES,. 

as follows: 

having been duly sworn, testifiec 

DIRECT EXAMINATION 

BY: Mr. Stephenson 

Q Mr. Staples, would you please state your name 

please? 

A John Minor Staples. 

Q What is your address, Mr. Staples? 

A .Box 43, Verona. 

Q And where are you employed at this tL~e? 

A State Board of Education at Blue Ridge College. 

Q Were you formerly employed at Augusta Military 

Academy? 

A Yes sir. 

Q And when were you there? 

A I ~~nt thare in '57 and stayed there until March 

of '73. 

Q March of 1973? 

A I left in February, the last day of February, 

~13. 

I 

I 
- I 

Military Academy~ Q What was your capacity at Augusta 
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(TR 153) 1 

( 
2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 
.L.L 

12 

'. ( 13 
'· 

' I 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 
I 

25 

I 

Staples - Direct 

A Maintenance. 

Q General maintenance? 

A General maintenance, yes su. 
Q What were your duties in that connection? 

A Well, it would be carpentry, sometimes some 

pluinbing, put in glass or just anything around the building. 

Q Just anything generally that was around there to 

do? 

A Yes sir. 

Q What do you consider your field of expertise, .. :if 

A Well, it would be carpentry or most any general 

construction, because I've been on it ever since I was 16 

years old. 

Q That's been your work? 

A Yes sir. I 0 ve been a carpenter, I;ve been a brick 

layer and I've had a master plumber card. 

O Who was your superior at Augusta Military Academy 

was your superior when you were there? 

A Colonel Wales. 

Q Is that who you looked to for your orders? 

A Well, a lot of times Colon-el Livick and I have a 

box - we called it-kind of a mailbox, but a lot of times they 

would put the orders in there, it wouldn't go through Colonel 
. 

Wales. Colonel Livick might have something and he would just 
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(TR 154) 

( \ 
'· 

( 

\_ 

Staples - Direct 

1 drop it in my box. 

2 Q Now where was your place of work at the Academy 

3 in relation to ••• 

4 A I had a shop down back of the gymnasium beside of 

5 the swimming pool or underneath what we called the big roQm,,. 
•,, 

' 
6 next to the boiler house, where my shop was. 

7 Q The boiler house, ·the housing for the boilers 

8 that provide the various buildings around? 

9 A· Yes sir. 

10 Q Where is that in relation to the barracks? 

11 A Ch, it was completely no:r~h 0£ the barrackso 

12 Q How far away say in terms of walking distance? 

13 A 250 yards •••• 200 yards. 

14 Q Did you maintain the barracks as part of your 

15 duties? 

16 A Yes sir. 

17 Q And did you walk from your· shop to the barracks 

18 when you engaged in the maintenance? 

19 

20 

21 

22 

23 

A Yes sir. 

Q Did it come to your attention that, .Mr. Staples, 

Watson Trigger the plaintiff in this case was involved in an 

accident in 19 - the spring of 1958 at Augusta Military 

Academy? 

A Oh it come to my attention that somebody had fell .. 
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Staples-- Direct 

(TR 155)- 1 " . Q Did you know the plaintiff as a student? 

( 
2 A I may have, I don't know - there's so many boys 

3 d~n there, I won't say I did and I won't say I didn't. 

4 Some I knew and some I didn't. 

·i 

' 5 , Q It came to your attention that someone had fallen, 

6 was it more than one person who had fallen or ••• 

7 A I was told that a person fell - that a rail gave 

8 way and somebody fell off the second stoop. 

9 Q Well, do you know what rail it was that 9ave way, 

10 that caused this student to fall? 

11 A I know what rail was down when I got up there. 

12 Q Can you tell us? 

:( 13 A It was on the second stoop on the side of the 

14 tennis court. You can either call that the west side or the 

15 south side, but it was the side that the tennis courts are 

16 on. 

17 Q Well, in terms of walking into the entrance to 

18 the quadrangle, where would it be located? 

19 A Well, the left side. 

20 Q Now are there several different railings attached 

21 along that left side? 

22 A Yes sir. 

23 Q Can you tell. us where that would he located L.1 

24 terms of the end or if you would walk in to your left, working 

25 
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- (TR ·l 56)!' 
'/ 

·: \. 

.( 

' 

II . Staples - Direct 

1 --· ···-. 
., A It would be. the third stoop down, the third, rail 

2 down. 

3 Q The third rail down fr an the end? 

4 A. Yes. 

5 Q Mr. Staples, what did you observe when you arrived 

6 on the scene? 

7 A well, the rail was laying on the ground, that 

8 was all. 

9 Q can you describe what you saw in terms of the · 

10 rail or anything that came to your attentio~ - anythL11g 

11 particular about it? 

12 A Well, my orders were to come and put it back up 

13 and I looked around and I got one of the janitors to help me 

14 set it up and I looked for bolts and I couldn't find any 

15 bolts. And we carried it up on the second stoop and I looked 

16 up there for bolts and we couldn't find any bolts up there. 

17 So we sat it against the rail while I went down to the shop 

18 and got some bolts. 

19 Q Were there people around there at the time you I 
I 

20 came on the scene? I 
21 

22 

A Oh, mayi::e a few - there's always a few people I 
axouna there, alwayse You take four or five hundred boys, l 

23 there's bound to be a few around at this time of the evening. I 
24 

25 

Q What t.Line of the evening was it? j 
A It was somewhere between 3:30 and 4i;·because I hadn:t 

LANE'S COURT REPORTERS 
COURT SQUARE 

CHARLOTTESVILLE. VA. 

-28-



Staples - Direct 

(TR 157) 1 ' ' gone home from work yet. 

( 
2 Q Well, was Mr. Trigger at the scene when you 

3 arrived? 

4 A No sir. 

5 Q He had been taken away? 

6 A Yes s.ir. 

7 Q Do you know any knowledge of how long it had been 

8 since this had happened before you arrived? 

9 A No sir. 

10 Q Who brought you on the scene? J . 

11 A Well. we have guards there - one of the cadets, 

12 they have guards that are on duty during the day and he carne 

( 13 
', 

down with a note from Colonel Livick that the railing had fell, 

14 for me to come up and fix it. 

15 Q And you received a note from Colonel Livick that 

16 day? 

17 A Anyway the boy told rr~ that Colonel Livick told me 

18 to come up and fix the •••• I can't say whether it was a note 

19 or not or he had just told the boy to tell rr~. Sometimes ••• 

20 Q I take it that you did receive notes from time 

21 to tilr2 of - that was the basis of your instructions to do 

22 something or not do something? 

23 A That's right .. 

24 Q And you received those by delivery to a bo..~ that 

25 you had? 
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Staples - Direct 158 

(TR 158) 1 A Sometimes - sometimes if· it was an emergency he 
I 
\._ 2 would send a guard down and ha would give it to me. Sometimes 

3 Colonel Wales would run into me and give it to me, different 

4 ways. 

5_ Q __ 'W"here was your box located? 

6 A As you go in the main entrance on the right there 

7 it was - I believe there's a private office - I forget the 

8 name right now, but right beside the commandant's office, they 

9 have about - all the boxes of all the teachers and lot of 

10 them that work there - not everybody, but they have a box with I 
11 your name on it and that's where mine was most of the time. 

12 Q. So your box was in place with a number of other 

. \· 13 boxes, other people who also received different messages? 

/ 

I 14 A Yes sir .. 

15 Q And where was that located in relation to your 

16 I shop? 

17 A Oh, it was - this was up at the main barracks, 

18 at the main office., and my shop was at the other end of the 

19 campus. 

20 Q New I take it that you made some periodic check 

21 of the box for any messages that it might contain? 

--
22 A I went in th~re first thing in the morning.a and the 

23 first thing after lunch. 
I 

24 

25 
: ::: ::~t thing after l_u_n_c_·h_? _____________ l_· --
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Q Were there any other times that you checked the 

2 boxes?. 

3 A Sometimes I was up there doing the work and I 

4 would walk through and see if there was anything in there •. 

5 Q But you wouldn't have any regu.lar.visit ••• 

6 A No sir. 

7 Q Except the first thing in the mornL"'lg and after 

8 lunch? 

9 A Yes. 

10 Q What did you find, Mr. Staples, ·1to be the conditio' 

11 of the premises on the balcony where the guard rail had been 

12 fastened, that you found on the grotL."'ld? 

13 A Well, as I said I found. a rail and it was nothing 

14 damaged except the bolts had been removed. 

15 Q How many bolts are there that fasten these guard 

16 rails? 

17 A Four, two on each end. 

18 Q Is there one on each side at the top? 

19 A That's right. 

20 Q And one on each side at the bottom? 

21 A Yes sir. 

22 Q What do they fasten to? 

23 A Well, they are cement piers and they have holes 

I 
I 

I 
24 bored in ... some have lead anchors in and some have wocd anchor~. 

Q What determines wh~ther you have wood or lead I 
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(TR 160) 1 

( 
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I 
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/ 
14 

15 

16 

17 

18 

19 
I 

20 I 

21 

22 

2.3 

24 

2; I 

Staples - Direct 

anchors? 

A Originally it was wood anchors. Most of the time 

if we had a railing that - one would cane loose we would put 

in lead. Sometimes we couldn't put in lead because there _mi9h: 

be iron or sanathinq back in the hole and you couldn't get a 

lead anchor in ana you would put wood a~.chors back. 

Q Well, now was this something that made the bolt 

hole shorter than ••• 

A No sir •••• no sir. 

Q I Well, what was it that preventati the lead anchor •• l 
A Th.ey wasn't quite bi9 ••••• · • .;to,_.use ·a certain I 

type of lead al"lchors you have to hava a certa.in type hole 

and if you put your anchor in there and d31-nage it, 

you couldn • t get·. your bolt in. So it may be enough that you 

couldn't get your anchor i...~ yet you could get your wood 

I in and still g9t plenty of hola for your bolt. 

Q Were the lead and wooden anchors of different I 
size~ 

A 1:1o sir. The lead anchors were the same size. 

Q Were they different •••• 

It would take a 7/8 anchor to fit a 5/8 bolt and 

we used - I mean ~ inch bolt and we used ~ inch bolts. 

Q And ho-~ long w"era they? 

A 2~ to 3 ir.ch.es. 

I 
I 

I 
I 
I 
I 
I 

Q Did you sonJatL'1ies use 2~ inch bolts and scrr~ti:nes I 
a 3 inch bolt? I 
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Staples - Direct 1161 
I 

(TR 161) l· A Yes sir. 

( 
2 Q Now, did you use the different size bolts in 

3 the same length anchor? 

4 A No sir we used ~ inch altogether. 

5 Q Well, now how long r;;ere the anchors? 

6 A The anchors was 2 inches~ and a half •••• two and 

7 a half was the shortest anchor. 

8 Q Let me see if I'm understanding you correctly,~ll:'. 
.: 

9 Staples. Are you telling me that you had some anchors that 

10 were 2 inches and some that were 2~? 

11 A You like for your bolt to be as long as your 

12 anchor or a little longer. So it would spread and give good 

( ,_ 13 tight ••••• you always use a bolt as long as your anchor, a litt e 

} 
14 longer helps because it gives you mora shoulder and more 

15 hold. 

16 Q Now your anchor, as I understand it, needs to be 

17 longer than the bolt that is inserted?° 

18 A No sir, you want your bolts longer than your 

19 anchors. 

20 

21 in supply the different anchors that you mentioned, the lead 

22 and wooden anchors? 

23 A Say that again, sir? 

24 Q Did you maintain a supply of the lead and wooden 

25 anchors? 

LANE'S COURT REPORTERS 
COURT SQUARE 

CHARLOTTESVILLE, VA. 

-33-

!_ ________________________ ___,,;, _____ _ 



/ 

( 

(TR-1.62)-· 

staples - Direct 

l ·A Well,,. we generally kept them on hand because 

2 that wasn't the only place they was used. You used lead 

3 anchors around over the school at different places. 

4 Q Where did you obtain your supply of anchors and 

5 bolts? 

6 A Sometimes at Verona Hardware and sometimes at 

7 Worthington Hardware here in Staunton. 

8 Q Now what determined what size bolts and anchors ••• 

9 A We always used a half inch bolt, sir. but we alwa 

10 used a half inch in size, but I would measure the depth, 

11 whether I could use a 2~ or 3 inch before I ever put it in. 

12 Q Did you maintain both in stock? 

13 A Oh, most of the time. If we didn't and we run 

14 out we'd get them. because they was used at different places. 

15 Q Well, did you happen to have this one size bolt 

16 in supply and you used that even though you may have used a 

17 different size bolt if you had that one in stock? 

18 

19 

20 

2] 

22 

A No sir, I never used but the right size, sir. 

Q What factors, Mr. Staples, did you employ to deterl 

mir:.e what was the right size bolt to use, between the 2~ inch 

and 3 inch bolt that you used, to fasten the balconies? 

A Well, before I engaged a bolt I would take my 

23 rule and push in there and measure and see how far it would go. 

162 

otherwise! 

.~~~2s 1 _~~I~u_s_~_d~a~s_h_o __ r~t~b_o_l_t_o_•_•~D-•_·_2_~_·~~~~~--~~~--~~--~~~~~~-~---

24 If it was long enough to get a longer bolt in, I did, 
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I 

Staples - Direct 
I 
'163 

(TR 163) . 1 Q What size hole did you say ••• 

c 2 A Half inch. 

3 Q Half inch hole? 

4 A Yes sir. 

5 Q And the bolt was a half inch bolt?· 

6 A Well, tJ1e hole that the anchors went in was 

7 bigger sir, but we used a half inch bolt with a half hole 

8 in the rail. 

9 Q What kind of rule did you use to measure the 

10 length of the bolt? 

11 
I A Regular six foot folding rule with extension on 

12 it. The little extension was about 1/8 of an inch, about a 
'( 13 \ quarter of an inch wide and ••• I know you've seen rules, fold-

14 ing rules with extensions on the end. 
~· 

15 
t 

Q Now is the extension then not as wide as the 

l 16 rule itself? 

l 17 A That's right. 

18 Q And Mro Staples, what was the condition of the 

19 anchor in the columns where this railing had fallen from when 

20 you went back to make t.'1-ie repair? 

21 A They was all right~ because all I had to put back 

22 in was bolts. 
t 

23 Q Pardon? 

24 
I A The anchors was all right# all r had to put back 

25 in was bolts .. 
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Staples - Direct 164 

(TR 164). 1 Q And what kind of anchors were in place? 
.. 

( 
" 2 A I can't tell you that, sir. 

3 Q You didn't ••• 

4 A They was tight. 

5 Q Pardon? 

6 A They were tight, I can't tell you what anchors 

7 whether they was wood or lead,· but when I got through they 

8 ~-a.s good and tight .. 

9 Q Now this was making repairs after the accident, 

. 10 you are talking about? 

11 I A Yes sir. 

12 Q Had there been scme other time prior to this 

( 13 \ incident that you had made some repairs to the guard rails? 

14 A That particular guard rail? 

15 Q Well, let's take that particular one. 

16 A Yes sir, the day before. 

17 Q Can you detail for us what repair .. that you had 

18 made the day before to that particular guard rail? 

19 A I replaced two bolts that had - that was missing. 

20 Q Where were they missing from? 

21 A The top - on each side of the rail. 

22 Q Were the bolts out all together? 

23 A Yes sir .. 

24 I 

25 .1 

Q How did it come to your attention that the bolts 

w.ere out? 
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Staples Direct I 165 

(TR 165) 1 A Someone give me a note that the - it was in my 
, 
( 

2 box,! can't remember now. 

3 Q When you say the aay before do you remember what 

4 calendar day that was? 

5 A What calendar? 

6 Q Yes. 

7 A No sir, the only reason I remember it was the day 

8 before was because the first thing I said when I walked around 

9 that evening, god, I just put them bolts in yesterday. 

10 Q Did you keep any log of ••• 

11 A No sir. 

12 Q ••• of putting in bolts? 

13 A No sir. 

14 · Q Or any ••• 

15 A No sir. Didn't put in that many. 

16 Q You didn 1 t have any record of the maintenance on 

17 these? 

18 A .No sir" 

19 Q Balconies? 

20 A Ho sir. 

21 Q Do you recall doing anything with the anchors 

22 the day before? 

23 A No sir .. Ail I did was put the bolts in. 

24 Q Now did you also work with other bolts on those 

2.s 
balco~ies the day before? 
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Staples - Direct 166 

:(TR 166) 1 A Yes sir. 

( ' 
2 Q And how many all together, Mr. staples? 

3 A There was two more on the second stoop and one 

4 on the third stoop, there was five all together. At no one 

5 time that I was t.i.'1.ere in 16~ years was bolts removed like 

6 that. 

7 Q I'm sorry I didn't ••• 

8 A At no tL~e was any bolts removed - I've never 

9 replaced bolts before but - maybe I replaced one bolt at a 

10 time in ~11 my 16 years there, but that day it was 5. 

11 Q Wall, now was thare a.~yone elsa that was engaged ~ 
12 maintenance ether tha.i~ yourself that was involved •• e 

( 13 A Not ••• 

14 Q ••• with replacing bolts? 

15 A No sir. 

16 Q Who assisted you, if anyone did, on the day before 

17 ~hen you put in these five bolts? 

18 A One of the janitors. 

19 Q One of the janitors? 

20 A· Yes sir, he helped me to carry the rail up • Now 

21 he didn't assist on the bolts any. he just helped me carry the 

22 rail up., 

23 Q Now we are talking about at this moment, after the 

24 railing had fallen? 

25 A Right .. 
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Staples - Direct 167 

Q Helped put it back in place? 

A Right. 

Q One of the janitors helped? 

A Yes sir, but no ••• he didnct help me before. 

Q All right, he didn~t help you the day before? 

A No sir. 

Q When you replaced ·bolts? 

A ~~o sir. 

Q Did anyone else help you? 

A No sir .. 

Q Did Mr. Wales help you? 

A No sir. .,, 
·I 

Q Did he come around while you were doing it? 

A r can°t remember whether he did, sir, or not. 

I don't-can~t remember. 

Q How did you find where the bolts were missing 

the, day before that you said you made these repairs? 

A I just went around and checked them and found 

they was out .. My note said to check the rails for some 

bolts. 

Q You received a note directing you to the balcony 

I to check loose bolts? 

23 I A Check the rails., 
you 

. j. 

24
11 Q Who gave/that note? 

--~~~~~25Jl____·~~~~-A~--I~s_a_y_,~I~_d_o_n_'_t~r_e_rn_ .. _e_rn_be __ r~n_o_w~'~s __ i_r_,~w~h_e_t_h_e_r~i_t~w-.a~s~~-~~-
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•I 

(TR 168) 1 .. 

( 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

I . ( 13 

14 

15 

16 

17 

18 

19 

20 
~ 

t 
21 

• 'Fl 
,,f.,.!.J 

• 23 

~ 24 
a . 

• 25 

• 

Staples - Direct 
I 
jl68 
! 

Colonel Wales or whether it was in my box. 
it 

I don't remember. I 
Q I take/this is a note that you did pull frcm your 

box? 

A I'm not saying that sir. I'm not saying I pulled 

it from the box or whether he gave it to me. 

Q Did the note designate how many bolts you were 

to look for to replace? 

A I don't think so, it just said to check them. 

Q Check the bolts - it didn't tell you where they 

were? 

A No sir. 

Q And you don't re.member whether you went by your 

box and got this note? Or whether you got it some other way? 

A No sir. 

Q How did you get your notes other than in the 

box? 

A As I said a while ago, sometimes a guard would 

it down, sometimes Colonel Wales would bring it to rr.e or I 

might run into Colonel Livick and he would have something. 

note? 

that day • 

Q Do you recall what the source was of this one? 

A i~nat the source ••• 

Q Whether it was Colonel Livick that gave you the 

A I just said I do not knew who gave .me· that note 

LANE'S COURT REPORTERS 
COURT SQUARE 

CHARLOTTESVILLE, VA. 

-40-

I 



Staples - Direct 

Q~ ·where were the other two bolts on the second 

stoop you replaced? 

A Well, if you take the tennis court as west side 

it would be on the north side and east side. 

Q We 11, in relation to the one that we have been 

talking about here ••• 

A All right, one would be straight up to the right 

of the stairway on the back side and the other one would be on 

the right, on the second stoop as you go in and the third one 

would be on the right on the third stoop as you go in the 

2 
Q Now were the other/bolts in the same railing that 

you re placed? 

A No, there was two in the same railing replaced and 

then there was l in one and one in another one and the 1 in 

the one upstairse 

Q So in the railing that you are talking about 

first, you replaced two bolts? 

A Yes sir. 

Q And there were one each in two other railings 

on the second stoop? 

A Yes sir. 

Q And then one. bolt replaced in the railing on the 

third stoop? 

A Yes sir. 
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Staples - Direct 170 

(TR l 70J~ l · '"' --· __ .Q Now how did you discover all of the bolts •. was 

( 
2 it your own personal inspection of the guard railings pursuant 

3 to this note, directing you to the site? 

4 A The note said check guard rails and on my way 

5 around to check them I seen the other bolts were out, sir. 

6 Q And in all instances were the bolts missing ••• 

7 A Yes sir. 

I 8 Q That you replaced? 

9 A Yes sir. 

10 Q Did you take any bolts with you from the shop 
J 

11 when you initially went over to check them out? 

12 A No sir, sorI took the extension out of my rule 

( 13 and measured them to see what depth bolts I could put in and 

14 t<lient back to the shop and got them, sir. 

15 Q Did you have a supply of bolts in your shop that 

16 you used that day? 

17 A Yes sir. 

18 Q What size bolts did you use? 

19 A Half inch by 3 on that particular time, all five 

20 I of them took three inch bolts. 

21 I Q Now did you replace any anchors on that day? 

22 A No sir .. 

23 Q Subsequent to the incident of the falling rail, 

24 and in connection with your putting that back in place, did yo1. 

r1 
C) I 

i 
go back tothe railings in which you had inserted the other bolts 
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I Staples - Di~ect 1171 
i 

. __ on::_ the .day before and recheck them? ........ • .. .1; ..... ;. " 

A I walked around the barracks and rechecked them 

all that evening before I left. 

Q The evening of ••• 

A After I replaced that one - that rail. I went 

around and checked them all. 

Q Now, Mr. Staples on other occasions were yai aware 

of bolts being loose or coming 9µt of the guard railing? 

A Oh, once in a great while. it wasn't no big 

problem. It wasn't no problem at all. 

Q What do you mean by once in a great while and 

what would happen on once in a great while? 

I A Oh,. once - one may come loose and I may have to - I 

I most of the time when it loose the anchor the wood was an ch~ 

had come loose and would have to take it out and put a lead 

anchor in. but it very seldom happened. 

rails were constructed? Were they wooden or 

A I would say wooden. 

Q What makes you say that? 

A The majority of them was wood. 

Q T11e majority of the anchors in the guard rails 

were wood? Nrrw what determined the use of a lead anchor? I 

Well, when we replaced them if we could get the lea~ A 
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Staples - Direct 172 

(TR 172) 1" · · ., -.,:.- in .. we put lead in because lead· has- a tendency to 'last longer. 

2 Q And did you tell me earlier that you did have 

3 a supply on hand of wood and lead anchors? 

4 A Yes sir, because we use anchors on other jobs 

5 too, sir, not only that job. 

6 Q Where did you use the wood and lead anchors on 

7 other jobs? 

8 A Well,a lot of times they put up some - hang some 

9 pipe or L11 a plumber aeal or put some mirrors or different 

10 thL11gs, put up a handrail somewheres, we wou,ld use the anchors, · 

11 Q Well, did you maintain your supply of anchors 

12 for the servicing of the guard rail? 

13 A Yes sir, I kept all supplies in my shop, screws 

14 and anchors- and ••• 

15 Q And you had had occasion to reinsert anchors 

16 previously into the guard rails when they needed that kind of 

17 service? 

18 A When a bolt would ccxne loose and I would check it 

19 and it seemed like the wood anchor wasn't good and I would take 

20 it out and put in a lead anchor& 

21 

22 

23 

24 

2.S 

Q Now what was it that caused the wood anchor not 

to be good? That required its l."'eing replaced?·- What was its 

l 
littl~ 

condition? 

A Wall, it would be kind of soft, or maybe by a 

vibration or shakinq it made the hole a little bigger and 1-.... L 
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(TR 173) 

( 

( 

Staples - Direct 

1 wouldn't get tight. 

2 Q So the say that the wood anchor had in some 

3 way deteriorated? 

4 A I wouldn 8 t say exactly deteriorated. It could be 

5 by a little shaking on that rail could make the hole a little 

6 bigger in the wood and it wouldn't hold as gooa. I wouldn • t 

7 say exactly deteriorated. 

8 Q But there were ti.mes when the wooden anchors 

9 no longer were servicable? 

10 A Well, it wouldn't get tight enough to suit me, 

11 it. might. be tight enough to suit s.oma people bul: it wcmldrtt't 

12 me. 

13 Q Can you tell me how many balcony rails in all 

14 were around this particular barracks? 

15 A Oh, I don't know maybe 40 - 45 - neighborhood. 

16 . I didn't count them. 

17 Q 48 to 45? 

18 A 40 to 45 and ••• 

19 Q 40 to 45? 

20 A That neighborhood. 

21 Q Now that's how many levels? 

I 
I 
I 

22 A T"1'lo levels" sir.· We didn •·t have them on the first! 

23 level .. 

24 Q So the second and third level contained the 

25 balcony rails? 
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Staples - Direct 

A Yes •. 

Q Now of those r take it each had four attaching 

bolts? 

A Yes sir. 

Q How many of those would you estimate at the time 

that we are talkL"'lg about in April 1968, were wood - had 

wooden anchors and how many h~d the lead anchors? 

A I would say it might be of all the bolts, it may 

be a dozen that had lead anchors, the rest of them had the 

wood anchors. 

Q Now. have you .. e e 

A Because it wasn•·t no big problem and we didn•t 

take them out unless it was a problem and it wasn't a big 

problem. So the majority of them still had the wood anchors 

in them. 

' 
Q Well, when you characterize this as a big problem, 

I guess you considered it a little problem? 

A What big problem, I didn't say no big problem. 

Q You said you didn't have a big problem with 

them ••••• did you consider you had a little problem? 

A It wa$n 1 t no problem at all. 

Q Well., I take it that you did have to perform some 

maintena.rice from ti.me to time? 

A Well, you have to do that to most anything. You 

do that on your auto.mobile, but it's still not a big problem. 
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Staples - Direct 175 

(TR 175) 1 Q These were not maintenance free? 

( 
2 ' A No, you put a bunch of boys around there ain't 

3 nothing maintenance free hardlyo 

4 Q W~ll, Mr. Staples, do you know how long these 

5 balcony rails had been there? 
from all indications 

6 A· No sir. I imagine/they was put on when it was 

7 built. 

8 Q So that it had been some number of years that 

9 these had been in place, is that correct? 

10 A From all .indications it was, yes sir. I wasn't 

11 th~re wh~n it was built~ 

12 Q And is it fair to say that there had been a 

13 significant wear and use of the facilities? 

14 A Well, these are back in a concrete post and I 

I 
15 can't say that that's the only wood. Wood will last a long 

16 time when 'it's not exposed to weather and these rails fit 

17 pretty tight. 

18 Q Were you the p&rson that was charged with inspec- I 
I 

19 

20 

tion of the b alcony rails to determine if they needed servic~? 
. I 

A I didn't know it was anybody in charge of it, I 
I 

21 sir. 

22 
I 

Q You didn't think you were? 

23 I 

24' 

2511 

F.1. we 11, the guard rails were. no more problem than 

an:~rthing else .. 

Q Pardon? l 
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Staples - Direct 176 

(TR 176) 
1 A The guard rails were no problem than any other 

( 
2 maintenance around the school, so I didn't know anybody was 

3 in charge of inspecting the guard rails. 

4 Q Did you have any maintenance procedure which you 

5 followed with ••• 

6 A As I walked ••• 

7 Q To determine if the guard rails were being main-

8 tained? 

9 A As I walked aroUJ.~d very often I would look at 

10 them because when C-eneral Roller was living, he always said, 

11 that could be a problem. So when you walk around sometimes 

12 notice the rails to see if any bolts were loose or anything, 

.( 13 before it would develo? to a problem. 
', 

14 Q N~N you say when General Roller was living, was 

15 . he your boss at some time previously? 

16 

17 Q You came there in the days of General Roller? 

18 A Yes sir .. 

19 Q And do you know how long General Roller has been 

20 deceased? 

21 A '63 I believe it was. · March or April of '63. 

22 Q So prior to that time there was an indication in 
., 

23 your coro~unications with General Roller· that there could be 

24 a problem ••••• 

25 A It wasn't no p:coblem, but he said just watch it 
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(TR 177) 

( \ \ 

I. 

Staples - p.;_rect 177 

1 it wouldn't be no problem. It never had been a problem 

2 when l was there, sir. 

3 Q And ha is the one that directed you to watch so 

4 that it would not be a problem? 

5 A Yes sir. 

6 Q Did you have any inunediate superior in 1968 'Who 

7 directed you to watch it so that it wouldn't be a problem? 

8 A No, just when I walked around I did watch it. 

9 I walked around the stoops sometimes five or six tL~es a 

10 day. 

11 I Q ?-~cw 1'lr. Staples, what happened - could you tell me, 

12 I believe you told us that all four bolts were out of this 

13 guard rail on the day that you found it fallen to the ground.? 

14 A Yes sir. 

15 Q Did you find any pieces in relation to it? 

16 A No no bolts, no sir. 

17 I Q Did you find any anchor pieces? 

18 A No sir, because when I put the rail back up I 

19 put the bolts back in and they tightened up. I used about a 

20 

21 

22 

23 

24 

25 

I 
12 inch. crescent wrench or thumb wrench as you might call it .... l 

to tight.en them .. 

Q Now was th.at your normal procedure ~of fast~ning 

bolts into the rail? 

A Yes sir. 

Q Do you remember any other notes directing you to 
·-----'-----
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(TR 178) 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

( 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Staples - Direct 

check guard rails? Other than the one you say that you receiv-t 

ed the day • • e 

A Over the years I have received a couple. 

Q And did you follow the same procedure when you 

received notes over the years that you told us you followed 

this time? 

A Yes sir. 

Q When yqu received a note did it tell you to 

look for specific ones or just check them generally? 

A Just said check them generally. 

Q Was this on the basis of someone discovering 

that a bolt was loose or missing? 

A It evidently must be 6 because it just said 

check the rails .. 

Q On the other occasions when you checked did you 

find the bolts loose or missing? 

A Over the years I may have found them missing - I 
oh, once or twice, the rest of the time they was loose. 

Q Had you ever seen anyone loosen the bolts? 

A No sir. 

Q I'm sorry in the statement prior to that - did you 

tell me that ym.1 sometimes found a loose bolt or did you always! 

I 
find the bolts nissing? _ On the occasions of their being 

SOI!'.e problems e 

:1 .?;. I don 9 t remember only once or twice finding· a bolt 
-~~~-1l~~~~~~~-~--~__::__~~-~~~--''-----'------
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Staples - Direct 1179 
I 

(TR 179) 1 missing, sir. 

( 
2 Q Directing your attention, Mr. Staples, to your 

3 deposition taken on May 15 of 1973, on page 9 of that deposi-

4 tion. The question to you - now when you say kind of loose or 

5 disappear, have you found any that have fallen out at any 

6 time? Your answer, no sir, they fell and aisappearea. 

7 They never were on the floor that they could be found. 

8 . ~low, is that a statement that is coneistent with this statemen1 

9 that you've just made? 

10 A I was speaking of the day the rail fell sir. 

11 Q This is addressed to all the times that you found 1 

12 bolts defective ••• 

( ,._ 
13 A I would say you'd have to read further than that, 

14 . because I don't believe I made that statement, sir. 

15 Q Well, let's read further then. Go back to page 

16 8. Now prior to receiving this notice to go and look at those 1 

17 had you made any other independent inspections? Answer - yes 

18 sir, every, periodically we would check the rails because at 

19 
I times the boys had had a tendency - I say boys, I don't know, 

20 ! never seen no boys take , them loose but at ti.mes we had a 

21 tendency for them to come loose and disappear - the bolts. 

22 Now when you say come loose and disappear have you found any 

23 that have fallen out at any time? No sir, no sir, they fell 

24 and disappeared and they never was on the flo.or that they coul• 

r _;:i be found~ Well .. new how did the bolts ....... 
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(TR 180) 1 

( 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

· 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Staples - Direct 

LOTZ: ·If-it-please the court, there's dothing 

inconsistent with that statement and what Mr. Staples said ••• 

A Because I said I only found one or t<'.flo that was 

missing and they wasn't there when I found this one .. 

Q Well~ I just understood you to say, Mr. Staples, 

that usually what you found were loose bolts, and that you 

didn't find the missing bolts. I think that's the inconsisten1:y 

we are talking about. 

A I can•t agree with you, sir,. because if they was 

loose they would still be in the hole, but if they wasn't 

in the hole they was gone. When they wasn't in the hole 

they was gone. 

Q Mr .. Staples, did it occur to you when this 

railing fell on tha 9th of April that perhaps that was one 

that you ~ad not given attention to? 

A No sir •••• no thought in my mind 8 sir. 

Q Well, when was it that you were aware that this 

was the same railing that you had worked on the day before? 

A The night I walked up there and saw it was ·missing. 

Q Was it the moment. that you heard. about it? I 
I didn't know which it was until I got up I No, 

there, sir. 

Q Can you tell' us what was the exact location of 

b'le other railing that you had worked on that same day., the 

other three railings that you had worked on that day? 
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Staples - Direct 

A One was - directly as ·you come in the courtyard 

, on the second stoop, one was on the .second stoop to your right 

as you come in. The other was en the third stoop to your 

right as you come in the archway. 

Q "&'le 11, now let me see if I Gan get. from you how 

many places forward they were on the right, on the second 

stoop. You said it was the immediate one at the end was the 

first one? 

A No sir, it was the third rail again on the right. 

Q All right, now which one is thi~we are talking 

about, is this where the rail fell? 

A No sir. 

Q All right, that's the raile•• 

A The one of the three that you are asking about, 

sir. 

Q All right, I'm trying to get that.~ •• that was the 

third one on the right on the second stoop? 

A Yes sir. 

Q And where was the next cne? 

A One as you go up the stairway on the back side, 

the first rail beside the stairway on the second stoop~ ••• we 

do have a stairway up the back. 

Q All right, this would have been next to the back? 

A Yes sir. 

Q And the third one was located where? 
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I Staples - Direct 

(TR 182) _1 __ , ~- .. .:.. .. _____ ....... A .. ~It. 'l.•zas on thei .. four.th rail from the fr.ant, back on 

2 the third - on the right side, on the third stoop. 

3 Q Now in every instance - it's your statement that 

4 the bolts were missing? 

5 A Yes sir. 

6 Q Now, Mr. Wales, came out there and ·said "he , found 

7 some of the bolts loose and called it to your attention -

8 would you disagree with it? 

9 A That particular day it was five bolts missing, 

10 I sir .. 

11 Q So if h~ had said that there were. bolts loose 

12 that you were called upon to ·work on~ he's likely talking 

13 about a different day? 

14 A Yes sir. 

15 Q Is that fair? 
' 

16 A Yes sir. 

17 Q Mr .. Lotz, you may exarnL-ie. 

18 LOTZ: No questions. 

19 COURT: Thank you, Mr.. Staples. 

20 LOTZ: Hr8 Staples would like to be excused. 

21 COURT: Any objection to e~{cus ing Mr.. staples, 

22 gentlemen? 

23 

24 

25 

STEPHENSON: 1 -don't think I have any objection,, 

Your Honor. but it would be a possibility that I might want 

recall him in rebuttal, but I don't foresee that that would 
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XIV. Wales - Direct I 195 
l 

(TR 19 5) 1 Q You learr.ed that there was .... 

( 
2 ' A One missing on the third floor. 

3 Q one missing on the third floor, how did you 

4 learn that? 

5 A Sir? 

6 Q How did you learn that? 

7 A I went around looking at some more of them. 

8 Q You inspected it yourself? 

9 A Yes. 

10 Q Discovered it? 

11 A Yes sir. 

12 Q Now when you found one on the third floor, was 

( 13 
\ 

the bolt missing or loose? 

14 A It was gone. 

15 Q Colonel Wales, did you investigate o:r inspect all 1t>f 

16 guard rails at that tL~e? 

17 A on that particular date I did, yes sir. 

18 Q Arid did you f L~d any others that had missing or 

19 loose bolts? 

20 A I did not, no sir .. 

21 Q Pardon? 

22 A I did not, no sir~ 

23 Q Had you inv~stigated whether Mr. Staples had 

24 made any repairs to any others? 

25 I 
i 

A Did he make any other repairs? 
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(TR 196) 1 

( 
2 

3 

4 

5 

'1, 6 

7 

8 

9 

10 

11 

12 

·( 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

.. 

Wales - Direct I 196 , 

Q Did you investigate ••• ~ 
A Not to my knowledge ••••• other than the t\~o on the 

second and the one on the third. I£ he did I didn't know it, 

sir. 

0 To your knowledge you had the two bolts which you 

knew about that you sent him on and the one that you discovere 

on the third stoop? 

A Yes sir. 

Q Did you inspect Mr e Staples' ·c' work in making 

the repairs? 

A I was there part of the tilne while he was working 

on them, talked wib.~ him, watched him. 

Q Did you assist him? 

A I did not, no sir. 

Q Had this sort of thing occurred previously that 

you had gotten a note directing to your attention that there 

were bolts loose or missing on the railing? 

A Yes, it has happened on different occasions, yes 

sir. 

Q And did you follow ths same procedure previously 

that you followed this time? 

A Yes sir. 

Q Was there any occasion tha~ you recall that a 

rail had become detached all together fran the .... G' 

A No sir. 
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Wales - Direct 1197 
(TR 197) 1 Q •••• balcony? 

( 2 A No sir. 

3 Q This was the first instance of that? 

4 A That I know of, yes sir. 

5 Q But it was not the first instance of the bolts 

6 being displaced? 

7 A Not the first time one bolt would be gone, no 

8 sir. 

9 Q Now hew were the bolts fastened? 

10 A Into the pole you mean? 

11 Q Yes. 

12 A Lag bolts. 

( 13 
I 

Q Well, were they fastened into some receptacle or 

14 anchor or directly into the concrete? 

15 A They were into a wooden anchor or lead anchor. 

16 Q What determined whether you would have them fasten-

17 ed into a lead or wooden anchor? 

18 A In some cases the lead anchor would not be suf f i-

19 

20 

cient, we had to use a wooden anchor. 

I Q What determined, Colonel Wales, that it was in-

21 sufficient so that you used the lead anchor6was that a policy! 

22 decision that you made as the superintendent of buildings and 

A Well, it had been going on for a good while before! 
I 

23 

24 

grounds? 

I can remember being superintendent of building~ and grounds& I 
~~~~~~_il-'-~~~~~~~~~~~~~-~~~~~~--~~~~~~~~~~~~~-----'----~ 

25 

* * * * * 
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(TR 1 9 91) 

( 2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 ...... 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

wales - Direct 
I , 
j 199 
; 

! we11. if I was not there and I mst...."*Uctsd him to go 

ahead and repair the guard rail, he could use his own judg-

ment. 

O Now when you learned of these missing bolts did 

it c:x:cur to you that that sort of thing had danger for people 

who were us!D;;r the balconies, Colonel Wales? 

A I couldn't answer·that ••• 

Q Did it occur to you that there was a.."ly danger? 

A I aon•t knew how they got misshg. 

Q Now,who in fact was using the pramises, the stoops:? 

A Yas ••• 

Q That contained the guard rails? 

A Yes sir, the cadets. 

O Pardon? 

A The cadets. 

0 The cadets, t..~ stuaents who were enrolled in 

Augusta Military Academy? 

A Using the building, yea sir. 

Q Were there any warnings given to them that: concern:~d 

bolts bai.."'19 out of tr.e guard rails and any dangar to them as 

a result of their not. bei.."'lg safa? 

LOTZ: You:: Senor, I ohjact, there'a no reaaon to 
proper 

issue warnir.gs wnenlmai..11tanance is made as L"ldicated here in 

this case- The bolts wsre pt1t in the name aay hnd perfectly 

solid •1nc'hors so no reaoon to issue a ~rni::lg. 
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Wales - Direct 

(TR 2 00) 1 There's no reason he should have to issue a warning. 

( 2 STEPHENSON: If Your Honor please, I think that 

3 here is the very heart of this case ..... this is the issue, 

4 whether or not they were being properly maintained and they 

5 were re inserted i.'11 the solid anchors. I think we have enough 

6 testimony already coming from these witnesses about the nature 

7 of the anchor, the deteriorated wooden ones and the replace-

8 ment of leaden - lead anchors from time to time to let us thin'~ 

9 that we have a real question on the satisfactory maintenance o 

10 this equipment and I thin."< it goes to the verv heartof it .. 
.J - I 

I 

11 

12 

COURT: I think you may ask the witness what was done1 

I think as to what the duty was is something Mr. Stephenson, 

13 that it's up to someone else to determine. I think you might 

14 ask him what was done. 

15 Q I think ·that's what I've asked him, Your Honor. 

16 I've asked him if he gave any warnings. Did you give any 

17 warnings to the students that were using those balconies? 
.. 

18 A I did not, no sir. 

19 Q Do you know of any ct: her warning that was given 

20 

21 

at any time to them? 

A I don't knew of any warnings that were given to thJm., 

t 22 but not from me or ffiY people~ 

23 Q Did you examine, yourself, these anchors in the 

24 bolts,that housed the bolts that had come loose, that carr.e to 

25 your attention? 

* * * * * 
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I 

Wales - Direct I 202 

(TR 202) 1 
- ....... ~ • .-. ..... ;;t 

. _ Q,. W):lat .. about_ on~ the following day, 
I 

when this broken ! 

2 rail that had fallen down to the ground with all four bolts 

3 misaing was reinserted. do you know what !r.ethod was used to 

4 reattach it?. 

5 A The railing was reinstalled when I learned of the 

6 incident. 

7 Q Did you investigate to determL'"le how it had baen 

8 reinstalled? 

9 A I did not 90 in and look to see what the· anchors; 

lo were, no sir. 

11 Q Was it your job as superintendent of buildings 

12 and grounds to be on top of .these things? 

13 A I was there while he was working on it and when he 

14 got through with it I would say it was secured~ 

15 Q And is this because you assumed that he had dor..e 

16 it correctly? 

17 A I would say so, yes. 

18 Q New Colonel Wales" knO'#ing that you had problems 

19 that you have told us about :from, til:te to time of bolts coming 

20 loose or being missing frcm these guard rails, did you at any 

21 time consider any better method of attach..inent than what had 

22 been used throU9h tr.ie years? 

23 LOTZ: Your Honor, I believe ws should hear this 

24 in chan:::n'3rz. T"nis ia the Dame proccdu:::c W3 .'l::='e usi.:ally 

25 h~ard .. 
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Wales - Direct ! 204 

·-(TR 204)--l- --~~ .... , .. ;-~--·-·· ---- -LOTZ,:. Well, ,.he ~s .started to read _a discovery:_ 

( 
2 deposition - he can ask the witness if he wants to and we 

3 don't feel it's particularly relevant, what•s happened ••• 

4 COURT: I think that's the direct approacht' ask him 

5 what the problem has been in the past and then if the answer. 

6 · is contrary to the former statement ••• 

7 Q I thought I had, Your Honor, but if :r haven°t, 

8 let me ••• 

9 COURT:; All right .. 

10 Q ..... proceed to do that .. 

11 COURT: All right, sir. 

12 Q Colonel Wales, would you tell us please as you 

( 13 have been at Augusta Military Academy through the years in the 

14 capacities that you have told us you had there, have you 

15 frcm time_ to time experienced problems with the guard rails? 

16 A Yes sir. 

17 Q And what is the nature of those problems? 

18 A Bolts would be missing or loose. 

19 Q And what else? . Hav·e you found a railing loose? 

20 Railings loose? 

21 A W~llc the railing would be loose if the bolts 

23 Q And sometimes would the bolts be gone? 

24 L A On occasions, yes • 

______ 2_5~\. _ ·_. --~--o __ A_n __ d_s_o_r_,e_t_iI_rn_e_s_t_h_ .. e_y_w_o_·_u_l_d __ be __ l_oo_s_e---:-?--------~---i 
LANE'S COURT REPORTERS 

COURT SQUARE 
CHARLOTTESVILLE, VA. 

-61-



Wales - Dire ct 

(TR 205)-1' A Yes sir. 

( 
2 Q And how long has that sort of thing gone on? 

3 A A Number of years you mean - I would say from 

4 1938- '39 = '44. '45 I know of. 

5 Q way back that long? 

6 A Yes sir,, 

7 Q And even when you were a student there you knew 

8 about those problems? 

9 A Yes sir. 

10 Q Now there came a time I gather ~nd we are talking 

11 about the same balconies, the same guard rails? 

12 A Yes sir. 

•( 13 '\ Q That were in place when you were a student? 

14 A Yes sir. 

15 Q And t.i"lat was in the 1930 's? 

16 A Yes sir. 

17 Q Now there came a tin1e when you left the ranks of 

18 a student and you became associated with the Augusta Military 

19 Academy in an employment capacity as you have told us? 

I 

20 

21 

Is that correct? 

A That's correct .. 

22 Q And there came a time when the mai..~tenance of thes~ 
I 

f ·1·t· a · · a· .... · : · I same aci l. .!.es came un·er your Juris ici...ion .i.n your capacity l 

of superintendent of buildings and grounds, isn •t that correct·,. 

A Yes sir. 
~~~~~~--1.L-,__~~~~~~~~~~~~~~~~~~~--------''--~~~~-"-~-~~~~~~~~L___ 

23 

24 

25 
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(TR 206) r 
( 
\ 2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 I 

I 
22 

23 

24 

25 

wales - Direct 

Q And I take it that you knew about the same 

problems that you recall that you had Jtn()llllJn about prior to 

assuming that position, in your capacity as superintendent of 

buildings and grounds? 

.A Yes air. 

Q Now Colonel Wales, recognizing that you have just. 

told .us that this has been a problem of longstanding from 

early - fran in the 30's when you wera a student and continuir.g 

through t:.'1e years, including the time that you have ·been in 

your capacity as superintende.nt of building.3 and <JrOunds, 

have ycu considered when you were in this capacity a better 

method of maintenance of those facilities or any different 

methods of ma intena.."'lce ••• 

LOTZ: Your Honor, we object to the q-aeation. 

Q Except what we have talked about here today? 

COURT: I'll save your point on that, Mr. Lotz. 

LOTZ: E'.e hasn't ask him how often - every five 

years or three years. 

COURT: I'd really like to know the extent of this 
I 

problem, whsther this was a problem - he said it had been a I 

problem for a lo:-..g tin:e 1 but ! don •t know whetter it happened I 
r .,.. fi e.,,.,..s or "'ha~ T 'd i.;·..,e to k ..... ~l or:ce a yea or once eve ... y va y ,.,..., . :1 ... • _ ..... .,, ......... ,, 

a little more ·about it. I 

206 

Q Well, how often would you find loose bolt~, c~_l~~~e~i~--
~~~~~~-"-'--~----~~~~-~-
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(TR 207) 1 

( 
\_ 2 

" i) 

4 

5 

6 

7 

8 

9 

10 

11 

12 

( 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

wales - Direct 

Wales? 

A I couldn't give you any specific period or 

lapse of ti.mes, no sir. It may be one or two :years that I 

never heard of any. 

Q But somEtimes it would be several ti.mes a year? 

A Then it may be two or three a year maybe. 

Q But there had been a good many years in which 

there had been several instances that you know of? 

A I canet say a good number of years, no sir .. 

I'd say some years. 

Q But there had been some of the years that •• 

A Some years not any .... 

Q •••• there T.Nere several instances? 

A Some years there had been none .. 

Q Well, prior to this incident in April of 1968, 

had you given any consideration to any different mai..,tenance 

procedure than had been followed? 

LOTZ: Mr o Stephenson, I• d like the Court to rule on 

that. 

COURT: I think I•m going to let hi.'11 ask the 

question now. 

LOTZ: Note exceptionseo• 

COURT: All right, sir.ee~all right, go ah~adft 

Q Had you given any ••e 

A I have not no sir. I did not go over a"ly other 
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Wales - Direct 
I 
208 

(TR 208) 1 procedure. 

( 
2 Q You did not know of any other procedure? 

3 A No sir. 

4 Q Have you subsequently learned of any other 

5 procedure? 

6 LOTZ; Objection. Your Honor .. 

7 A Yes sir. 

8 COURT: I'm not sure gentlemen you can go into some-

9 thing that 0 s come about more recently. I'm not eur~ we can 

10 go into that, now. 

11 Q The Court will respectfully note ~y exceptions. 

12 

( 13 

Colonel Wales, did you investigate the method used for reaf f ixlng 

. f I it a tet' the balcony employed by Mr. Staples when he reattached 

14 it had fallen down on April 9? 

15 LOTZ: I thought he asked that once, Your Honor. He 

16 I said he saw N.r. Staples do it and was there. 

17 Q I believe on April 9 he said he was away. 

18 COURT: He said he was there and watched him as I 

19 understood it .. 

20 Q Well, tell us again if you would whether you 

21 were there on April 9? 

22 A I was not there the day of the acc.!dent8 the 

23 afternoon of the accident.. .I was there the morning following, 

24 ·after he had installed the railing. I was not there when he 

25 I 
i 

started to work on it6 
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' ' 

XV. Exceptions to Rulings in Chambers Placed on Record 238 

(TR 238) 1. to deter.mine. 

2 COURT: Gentlemen, .I would rule that it is at this 

3 po.int a jury issue, so I' 11 ovez:-rule the motion,. and save the 

4 
. ... 

po:tn'"• 

5 STEPHENSO~: If Your Honor please; I would like at 

6 this juncture as - you kna~, as we ~~re taking up some matters 

. 7 in chambers yesterday without· the reporter with the understand q 

8 that later on, we would note on the record ••• 

9 COURT: Yes. 

10 STEPHE!'iSON: Some exceptions to the rulings made in 

11 chambers when we were taking these matters up. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

COURT: Yea. 

STEPBENSO~T: One of them was the ..;. my objection to 

injecting in:to the case any ev1dence concerning Mr .. Tr.ig. ger 0 s 

1 
subsequent dismissal from s1;hool that had no relation to the 

incident .in-:1olved in this suit.. And, the Court then ruled tha. 

it could be brought out hy the defendant that the plaintiff 

was expelled frcm school subsequently, but limit it to that. 

To which I indicated ! wanted to note my e~::cept.ic:ns, as this 

being a p::ejudicial thing and inccmpetente immaterial, and 

irrelevant to the issues in this case .. 

Li',JTZ: Yes, V,ou_;;: Honer,. at the O?€ning of th.e case 

yesterday v!e raised the point that the plaintifJ: had not prmre 
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(TR 239) l 

( 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

i 13 \. 

' 

14 

15 

16 

17 

18 

\ 

' 19 

20 

I 
21 

22 

23 

24 
\ 

I 
I 

25 

I 

I 

I 

I 

239 

COURT~ Mr. Lotz, you may want to reply to this ••• 

excuse me, you may want to reply to this. I think it might 

be well if you give the reason that you gave the Court •• o 

LOTZ: All right sir, in reply to the ccrnment of 

counsel for the plaintiff 47 the question - the only reason 

this was used and the Court ruled we could not show the rea.ecn.~ 

although we thought that was inadmissible to show 

i.."1. as much as it would show that the - he was absent from the 

campus. the clefezid.ant had cor.:unitted a crime. The second point 

we made was that it was to show the bias or prejudice of. 

the plaintiff against the Augusta Military AcademyJ that found I 
it necessary to require hL~ to leave. Second thing I wanted tt 
bring for the recordc Your Honor, we were assured yesterday I 
by coun.sel for th~ plaintiff ttat the question of damages, 

medical expenses being proven by the plaintiff ·"'·as no problem6 

ana we had suggested at that t.L.-ne that the proper way to do 

this was i:1ith the plaintiff 0 s mother to sign a written waiver 

and file it with th~ records of the Court, which the Court of 

A~peals said is a proper way to do itq We were not advised I 

at that that Mrs .. Trigger was not even here. And I 

th.ink we must hav:e a corr..mitrnent from counsel for the plai..'rJ.tiff 

that ha is her atto:::nr:?y end that h:a is authorizad b:> act for 

her ana statB for the record that she waives any claim at a 

later date to p2·ov1~ the medical ·~:XJ?'.;:nses incurred by h~r son. 

For th ts r:;~ason, Yor;x :S::m::xc" that thia is still not barred by 

LANE'S COURT REPORTERS 
COUR7 SQUARE 

CHARL_?67~VILLE, VA. 

\ 
\,' 



240 

(TR 240) 1 the statuta of limitations •. 

( 
2 ' STZE'.U:NSON: I will so stipulate ••• sfor the record. 

3 COURT:: Very we 11.. A.'fiy other matters? 

4 STEPHENSON: Yas sir, I just want to make one 

5 comment in response to Mr. Lotz's answer that he put on the 

6 record, as I heard it he made some reference to a crLrre on 

7 the outside. I want the record to show that there is no 

8 evidence of any prosecution of any crime nor any conviction 

9 thereof .... of the plaint.:.i:::f. 

10 r..o:rz: your Honor the defendant would have admitted 
.. but didn°t 

11 - - the pl~intiff would 'have admitted it in discovs:-.r dspo:itio:~/ 

12 STEPEENSONz ! want i':o sav tha·t anv information that .. -
13 you obtained" was· over my objections,, there., ·So that any 

14 admission was going on as 'we do in discovery ever my objection 

15 and should not have been allcwed when you consider the 

16 ruling .. 

17 COURT: In any (!V'2nt gentlemen the record should claal ly 

18 shew the jury,, that no information has gone into the record in 

19 this case 11 which ·was available to the jury that ha may have 

20 corr:..rnittad a crime and that may have had sorr.e bearing on his 

21 dismiss.al .. 

22 plaintiff i~tands to offer th~ testirr.ony 

23 

I 
of Doctor W .. T.. Pc.inter" tc;.ken as ev l•flence in this case and 

24 I 

23 COURT;: The plai;i.tiff? 
--
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·. 1241 

f--~~~~~-t-;.--~~~~~~~~~~~--'-~~~~~~~~~~~~~~~~~~~~~~J___ 
(TR 241) 1 

( 2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

I 
12 

I< 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2.'3 

24 

25 

I 
I 

LOTZ: Def~ndant. In view of the fact that after 

Doctor Pai.nter was servad with a subpoena he indicated he 

had long-time plans to he out of the State of Virginia at the 

time this case would be tried~ and by agreement of counsel 

his deposition was taken to ha read in evidence. The Court 

in considering the objections to this made by.plaintiff, 

indicated that on page 7r beg~nning with line 2 and through 

line 25 and through line 1, page 8, that tha Court would not 

permit this to go into evidence ln this case., My point is 

that there was no object.ion as to this evidence at the time 

J 

of the taking and we feel t.'1.at wa should be perrnitte<t. to read 

the entire transcript to the ju.rye 

to by Doctor Painter have also been 

Parts intirnated - referral 

testified to by Mrs. 

Canevet. 

COURT: Do you ha~,"'e any response to that,, ZVI..re 

Stephenson? 

STEPHENSON: I thought we had alre.ady made those 

arguments .... ., . 

COURT: Yes, but not L"l the record. 

. I 
ruiJ.ng r ... 

STEPHENSON: Oh, I'm sorry - Iem sorry that - I 

thought this was addressed to asking you to change your 

I 

I 

COURT:: No .. 

STEPEfil1SON:: I'm sorry., 

COtJR.T: I don. t t.~L·,·~k so .. 

I 
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242 

(TR 242) l 
I 1 COURT: Just puttlng it in the record. 

( 
2 \ STEPHENSON: The response that we made to that, 

3 is that the objection was raised based on a review of this 

4 transcript and the determination that Doctor Painter's 

5 testimony at this juncture as far as the deposition was 

6 based on hearsay. In that he testified that he kept no 

7 records himself and that he was referring to the nurse's 

8 records and that he had no L~cependent knowledge of this 

9 matter. So that what he was doing in his te.stimony there was 

10 basing it on only hearsay. That was our position. 

11 BALTHROP: Your Honor~ I would like to add to that 

12 that we were not aware, he he.fl led us to believe in earlier 

13 statements, saying such things as I have no record of this, 

14 that or tJ1e other 11 what have 1mup that these were his records, 

15 and it was only at a later poi.n.t in his deposition that we 

16 -V\iere able to determine t.hat these in fact were not his 

17 records and they were the nurse's records. ..r~a I believe I 

18 did make an objection to the·qti.sstion that elicited all this 

19 testL~ony~ that ! indicated to you earlier here. 

20 CO\'JRT:; Yes sir, and gentlemen in that connection, I 

21 thir~ possibly we should also omit page 6, lLt"J.as 21 tr.rough 

22 25, .... 

23 LOTZ :i: What. p;~ge Yet~ Eon or? 

24 COURT: On ~ag~ 6, li~es 21 through 25~ and that•s 

25 s.tmply the qu"9sticn wh..ich brought about this answer, which ! 
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243 

(TR 243) 1 feel is itaproper., Anything else gentlemen? 

( 
2 STEPr.-!ENSON: We war.t to put all thes1:3 things on 

3 the record, Your Honor. There was the matter of Doctor 

4 Palumbo's medical de;?osition" which he was in terms of giving 

5 the histo::=y, he stated th.at he saw a diagnosis of Doctor 

6 Diamant and that he agreed with Doctor Diama:nt's diagnosis of 

7 a nerve impairment and that was excluded by the Court as 

s hearsay., To which I ohjected in as much as t..'li.ere was no 

9 objection raised at the time the qu~stion ~'12.s put to Doctor 

10 Palumbo a:?.d this carne later.. Objection was not raised at the I 

11 deposition and in addit.ion to that., Doctor Palumbo was giving, I 
- I 

12 was taken this as a ;?<trt of t:he ·overall history .i.n making his j 

( 13 a.m diagnosis .. 

14 COt.T..T: Do you gentlemen care to make any reply to 

15 that? 

16 LOTZ: No sir .. 

17 STEPHENSO~l:: To which raling I excepted. 

18 COURT: All rights gentlemen, an}thing else? 

19 LOTZ: Yes sir.. Y< ur Hon<0r, the plaintiff ::t-esterday 

20 sought in the presence of th; jury to move that a view be 

21 taken and we pointed out to the Court in chambers that we 

22 didn 1 t think this was proper,, b-~·cau.se about t~.,ro years - a yaar 

" 

23 and a half o:r two years later# t~ey used a t::l5.f.fer~nt m.a~"lcd of 

· 24 fi.'l<ing bolts ·- adoptr;::J it&' ·whi.ch themselves according to the 
( 

if • • • "" • • • \·le do have and b~ glad t~ 
\ 

25 information. ~ • • • • 
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(TR 244) 1 

( 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

( 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

put in the record today a photograph, which ! think Colonel 

Livick has taken, to show how these things are - just an 

ove;:all view of some of the facilities. And another thing .. 

Your. Honor, this ia over five years and I ell be glad to 

put one of theae in. 

STEP11:ENSON: I think the time would have to do 

with whether there 11as been any· change in the conditions, 
. '{ 

~hich they are assu.ining •• ~ 

LCTZ: The bolts ar~ different ••• 

STEPHENSON.: :r would say that, you know, my· response 

to the pictures, Your Honor, tha~ when they a~e proffered 

in evidence you know wa woul,d have the right to investigate 

the authenticity and the normal things that you would inquire 

into.. .. .. ..about any exhibits that are offered .. 

COu"'RT:: Gentlemen, I would be at this point unless 

th~re is rzcma evidence ~ir<:.( .. "h is b:t".ought in by the defendant. 

X would be inclined to d.::..1w the motion for a view. For the 

reason tl".,a·t ! don't belie'\re that a view would be of as:isistance 

I 

to tl1e jt"iry in. making t11e factual del:.ermi:nationa as I St~e them. I 
I 

I 
I 

Not-:r ofte1i-t::l.m~::t3 ·I' 11 as tht~ jury whether t'hey feel that· a view 
l 

w·ould be of: a,;:;sictanca to them, because they eve got to deter.minJ 

this 

t1t~t 

0£ fact. hut l think :Ln this c~sa ! would not at 

point - unleaa thare.•s some evidence which would come 5-n 

to the 

mind ! ·would not 

jury thio ca:le. 
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(TR 245) 

( 

I 
\ 

' 

, .. 

·~ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

I 
I .245 

this motion undar advisemsnt until all the evidence is in.· 

I u.Jl'Z: Your Honor, I can• t vouch £or the authenticity 

of th:a snap-shot. I ·think colonal Livid~ and Wales could 

.identify this as one th.at: waa taken several year2 ago. !t is a , 

ar"..ap-shot sho\.ting soma of the railings. It doean•t purport 

to show ...... 

BJ;LTERO?: D;) all o.E these pi..::tures purport to be 

:recent or .... 

LOTZ: One of th~~ was taken since ~he trial 

yesterday.. The other ona was taken··, as I unda::rstand it, in 

lS70. 

COui..~T: All right, s;ir. Ara you gentlemen ready 

to proceed? 

Do I understand that the plaintiff o~jects 

to a view of these? 
I 

I 
I wou1.dz1 •t know until th~:t are proffered. , 

I think wa should have some - either a 

vie-N' or snap-shots entered to show the jury .. 

COoiaT~ All right, gentlemen we'll cros3 that bridge 

11ihen we gt:-t. to it and .... sheriff, will you get th.a jury 

please .. 

(Jury return3 to courtroom) 

CO'.J"P.:T:: cood rr1orning 1:<1etnber10 cf the jury. .Menibera of 

25
11 the -..1;1.rr1.1 ·we started Or! our n..otions ai: 8:30 th.is !~1crrling and it 
I -
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l XVI. Livid;: - Direct 243 

(TR 24 8) 1 Q Hell, tell the ,Judge and the jury what you know 

2 about that? 

3 ,5). ! was get.ting :;:eady to leave the school groU.i~ds 

4 in the af'ternoon •••• I'm not :3U::e exactly of the ti~, when a 

5 faculty member Ci.A"'ld again I •m not positive whether it was b.'1.e 

6 officer in charge or just one of the faculty niemhers who was 

7 at school, told me that two boys had falle~ from the second 

8 stoop .. 

9 

I parked the car, w,-,nt ;.nto the courtyard and · I 
to the best of my nemo::-y :at that til"'1e ?·latson .and Bill !:<lcLaughilin 

I 
I 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

had both been taken to the infirmary by the, tirae I got into I 
the coW:t}.iard 11 but I a id see the rail was gone from the second! 

stoop and I .remairu~a there nntil Mr., staples :;ook the railing 

back up and started replacing it .. 

with the rail was? 

.... 
i .• -... I was told that the bolts had been taken out.co • ! 

I 
. I 

objectir 

thin..1< we are a you 'k.."loW, in the I 

now this 'iV'as ..... 

STEPHE?>.'SON: ";?\::>ur Honor & I do not expresa a;r1y 

to the heo;t.rsay conL""tg 

20 c.ritical area 0£ what h.appe~ed.. I thi:'lk he• s solicit {zig fz-cm 

21 this wi tn~ss what. he knows 0£ his own kn0'!.'11ledge and not what 

22 he was told 2.nd ! thi.~k ~·;e ;;;hould confi!'.e th~ -~t~s1:.1raony about 

23 thia subjoct to that .. 

24 

25 actually 
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(TR 249) 1 

/ 

\ 2 

.., 
0 

4 

5 

6 

7 

8 

9 

10 

11 

12 

( 13 
\.. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Livick - Direct 

A 1\ll right. the raili.r1g was - had fall.en frcm the 

second stoop and i...-1 checking and - we could find no bolts in 

the courtyard. which led rue t.o believe that the bolts had 

been loosened and ta:{en, thouqh this was subsequently not 

proved. 

Q Do you hava any •••• 

STEPHENSrJ.;..'l: Objection to this. this is conjecture 

on the part of the witness& I think not responsive to the 

question .. 

COU::l.T: I th ink I would have to agree that. that• s 

correct and I thin.".; conjecture ~- I think Colone 1 that ..,,,>e ell 

just have to tc 11 tb~ ju.:ry • ... 1i.i.at _you actually £ou~d and leave 

the inferences to them. 

A All right" sir. 

Q Did you have any notice at any time prior to 

then t:.""lat there had J.xo-en any loose bolts beforG you found 

out about this accident? 

A I'm not positive L'71 my memory whether I was told 

about loose bolts follO\·ling the accident or if l knew about 

sorre just prior to. ! em vague in my memory about this now. 

I was told at :;o.-ne tirae, again r done t know whether this was 

just befor2 or follo\-;in~J., that tl."!.e.re had h::en reported that 

there were loose bolts. 

* * * * * 

I was told th.al: th~se bolts in this 
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I I 

Livic'k. - Direct 

(TR 252) corrections to the guard rails? 

( 
2 A To make the corrections themselves? 

3 Q Yes. 

4 A Mr. Staples. 

5 Q All right. Colonel Livick. I want to .show you thin 

6 photograph and ask you if you can identify it? 

7 A Yes, this is a picture of a portion of the 

8 - it's the south side the side towaras the tennis courts of 

9 the main barracks. 

10 Q So were you present when that pi,cture was taken? 

11 A Yes I was. 

12 Q When was this picture taken? 

13 A It was taken last night. 

14 Q And aces it accurately depict the side of the A.M.A. 

15 dormitory that it was taken of? 

16 A Yee. 

17 Q Now hew many, have you had occasion to determine 

18 how many of these guard rails there are? 

19 A Yes., 

20 Q How many are there? 

21 A 67, not counting the metal stair...;ay on the back. 

22 ~::here is zon;;e railing there but it 0 s a differe,nt type railing. 

23 Q !'d like to·offer this as.e. 

COURT: l'<.:ny objection, f/l.r. St.ephei'lson? Any ohjecticm, 

to the admis~ibility of this photograph? I ~~~~~~--'-L~~~~~~~~~~~~~~~--~~~~~--~--~~-~~~--~~~~L____ 

24 I 

2s I! 
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Livick - Direct 

(TR 2 5.3.) 1 . STEPF.J3NSON: I think not, Your Honor • 
/ 
( 2 on cross examination I'll be able to examine on it. 

3 COURT1 All right, sir. 

4 

5 The picture was marked and received into evidence 

6 as Defendant's exhibit number A. 

7 

8 STEPHENSON: I do think Your Honor, t.bat subject to 

9 my examination on it, I may you know have an objection if it 

10 doesn't fairly represent the condition that existed at the 

11 time •••••• 

12 Q Well, we could be •••• I'll be glad to have him 

13 cross on that particular purpose right now. 

14 COOR.'!': Suppose you proceed to ask Colonel LivicJt 

15 any questions you may ca.re to ask on that.subject at this 

16 time. 

17 

18 XVII. CROSS EX.ZU'\ll:N'.ATION 

19 BY: Mr. Stephenaon 

20 I Q Colonel Livick, l take it this photograph shows 

21 basically some six railings in their entirety with a little 

22 piecs oi the 7th and 8th is that ••• 

23 . A Right. I did not have an expert phot09rapher~ 

24L~ 
25 th.s 

------

Q Na~ and you state that this is a phot09raph of 

south ... ,. 
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I 
Livick - Cross j254 

I 

(TR 2 54) 1 A A portion of the south ••• 
I 

:{ 2 Q Side ••••• 

3 A Yes sir. 

4 Q And where is it in relation to the end of the 

5 south side in terms of its proximity to the entrance? 

6 A Where we meet another stoop? 

7 Q Yea sir. 

8 A or· balcony. The front of the main barracks 

9 would come ia"l at this end - in other words this balcony would 

10 . 
run into it. 

11 Q Well, is the left side of this photc<Jraph at the 

12 end of the rooms on the south.aide in the closest proximity 

ii 13 to the entrance? or is this somewhere in the middle? 

14 A No, this would be the closest right herea 

15 Q Closest? 

16 A Right. 

17 Q Now can you locate on this photograph the room 

18 that was occupied by the defendant and the .railing th.at would J 

19 be in front of the roan which he occupied? 
1 

20 . i 
I only through ••• 

21 Q 1•m sorry, the plaintiff, Mro Trigger ••• 

22 I A O~'lly throu.gh what I heard in t:.'le courtroom yaster-
1 

::~tl:nw::c:e~~t:~ :::r I l:::e: :t ~a:i:::.kn~ I 

Q Well, assl.ZlllinS that his teatL.,,ony is correct and nl 

23 

24 

25 
~~~~~~--'-'-~~~~~~~-~~~~~--~ 
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(TR 25 5) 1 
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23 

24 

25 

Livick - cross 

-lived as he said in the room that was the second from the 

end of the court or the ena of the - of the place in the 

closest proxL~ity on the south side to the entrance •• 

A If it were •• 

0 And on the second floor, which would that be 

if it is shown in your photograph? 

A If it were the second, it would be this right 

here. 

Q Did your picture not. get the first one in? 

A It did not get the first one, a~d it was stated 

here yesterday that he lived in 215 I believe - I'm not sure, 

but ••• 

Q And that would be the second one? 

A lt would not be, this is t..!i-ie second one right heral •• 

I 

from the end. 

O Well, is that room 215? 

A No, I don•t believe it is - ! think this would ba 

21s. I 
I 

Q Now would you tell me if these railings that are I 

shewn in this photograph, taken yesterday, are of the same cont 
i 

dition that th:ey were in when t.~ey - on April a and ~1 of 1968? t 

A The railings are L.~ the a~..me condition 0 that's 

right. 

Q Eave there bean any other things that may~ shewn 
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(TR 256)" 1 
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Liv ick - cross 256 

LO'l'"Z1 The court has ruled in chambers that this was 

not admissible and I don •t know how counsel can possibly 

pursue it. 

COURTS Uh.•. 

STEPHBNSON: I think Your Honor that this has bean 

profa.rred by the defendant and that I'm entitled to a.scertai."'l 

whether or not there a.re anythings in this photograph - any 

matters in this photograph that were not there •••• if this has , 

been presented to the Court to represent to the jury what the· 

picture is, I think we are entitled to know~ 

LOTZ: This was profarred we said befors out of 
I 

the presence of the jury and i.s merely to show what t.."ie railinls 
look like. 

COURT: Gentlemen, maybe I'd better discuss this 

matter with you in chambers. I.st• s take a mi."'lute. 

{Counsel and Court confer in chambers.) 

COURT: Gentlemen, we can put b~e se matters in the 

record at a later ti.'T.e. 

Q Colonel Livick, ca."1. you tell u.o if this photograph 

that you '-v-..e taken last evaning is repre:::antative of th-e condi-

tion of tha balcony rails aa they existed on April s ••• 

COURT: That's not quit2 the quaation that the court 
I 

approved, i1r6 Stephenson. The Court appro~-ed the propo~iticn ~f __ L_ __ 
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(TR 257) 1 

( 2 
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14 

15 

16 
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18 

19 

20 

21 

22 

23 

24 

25 

Livid< - cross 

whether or not this picture. por,trayed the situation ••• 

Q All :right, portrayed the situation ••• 

COURT: As it existed at the time of the accident. 

Q As it e:dsted at. the time of the accident? 

A If I understand your question properly •••••••• 

Q If I recall that's the only question I'm permitted 

to ask. Your Honor, so •••• 

COURT: Well, I think there are some restrict.ions on 

you, yes sir. 

STEPHE.i.'lSON: I would ••• 

COURT: In other words the question is whether this 

photograph shows the railing as it appeared at the tLue of 

the accident? 

A It dqes yes. 

Q There are some other questions ••• 

COURT: Yes sir. 

O That counsel would desire to ••• 

COURT: Yas sir. 

Q ••• ask about this photograph, Your Honor. and 

:.f ths:ra is a ruling that 1 'rn not permitted to, I would lik~ to 
·,:espectfully note my exceptions. 

COURT: All :right. .Nembs:rs of t.ha j~y I knew this 

mi9ht :st;.e!n a little unusual t.o you, but fr'c.m timt~ to time 

during this trial and during every trial counsel on one side 

I 
I 
I 
I 
I 

or ccunsel on the other side ohject to certain question.s and i .. 0 s 
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Livick - Cross I 258 

(TR 258) 1 not that they are trying to kea p anything frcm the members of 

( 
2 th.e jury. We have ce.rtain rules of evidence which we have to 

3 follow· and they are just trying to make very sure that only 

4 proper evidence goes to the jury. so these objections that 

5 these gentle.men make on both sides, you sheulan•t assume that 

6 they are trying to keep anything from you. They are simply 

7 trying to try this case according to the proper rules of 

8 evioencs. I just want to say that to you. 

9 COI&'1AN: If it please the Court, I 8d like to tender 

10 this as an exhibit for the defendant and shew it to the jury. 

11 COURT: Any objection ~,...r._ Stephensen ? 

12 STZPHE.NSON: Well. in view of my not being psrmittad 

I 13 
' ' 
i 14 

t.o inquire further into it Your Honor, I would J;iterpcae objec·• 

tioos. because I thL-lk tr.ere are some matters to me that would 

15 came before the court if I could inquire further. ~iow on that 

16 basis you may rule its admissibility ••• 

17 COURT: Wait a minute gentlemen,, I think if there is 

18 

191 

20 

21 

an objection, I think I'm going to not enter itl' Mr. Coleman. 

All right sir. 

I 
I.D'!'Zi we respectfully :note our exceptions, Your Honl. 
COt:JRT: Yes sir. 

22 I 
23 

24 

25 

XVIII. 

I 
I 

Q I 5 ll ask you Coler.el Li·vick hew m~ay guard railir_'11_..,,,g__,~---

BY: Mr., Coleman 
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(TR 259) 1 there ara at A .. M.A. that we.re at the ti.me of this accident? 

( 2 A 67 guard rails on the stoops, on the t:...,o stoops. 

3 Q Now could you tell the jury what the condition Of 

4 the courtyard below where Watson Tri99er fell is like? 

5 What is its composition? 

6 A Well, the barracks is built., of course. on a quad-

7 rangle with a courtyard in the middla and the center of the 

8 

9 

courtyard we have crosswalks and a - what we call a ball tower, .. 

In the very middle. The rest of it. is 9raas. I 
10 

11 

I 

I 
Q Is there any - or was there at the ti.me of the 

.I 

accident any concrete in the courtyard belcw the guard rail 

12 where Mr. Trigger fell? 

( 13 A Of a permanent nature? No. 

14 0 Did you notice any there when you arrived on the 

15 scene in 1968? 

16 A No I did not. 

17 Q No further questions. 

18 

19 XIX. RECROSS EXAE~INATION 

20 BYi .Mr. Stephenson 

21 Q Color~l Livick. let 8 s go back to what you did 

22 notice at th.e scer..e.. Do you have a recollection of what the 

23 co.mpositicn was irrunadiately at the point where Mr. • ••• where 

you beli~va !0lr. Trigger foll? You didn't see him on the 

~~~~~~..JL~~g~r_o_u_n_.d~_i_t_s_el~f_?~~~--'--~~~~~~~-~~--~~--~·~~~~~-J-~--
24 

25 I 

I 
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(TR 2 60) 1 

( 2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

( 
/ 13 

14 

15 

16 

17 

18 

19 

2Q I 

I 
21 

I 22 

23 

24 

2.S 

A I do not recall, sir, seeing him on the ground, L 

no. 

Q Did you - do you have a recollection of having 

examined the ground around that place at the time? 

A No I did not make an examination except to look 

around and say where are the bolts. 

O You didn • t make a· thorough inspection you could 

say of the particular area? 

A I think thorough inspection would need some intarp~a-

tation, I didn't get on my hands and knees- no. 

Q well, at that point was the rail ins lying on tt'1e 

grou..ti.d? 

A Yes. 

Q And whera was t..ir.at located? 

A As far as I can remember it was down in front 

of where it had fallen. It was an the grass. 

Q Well, now,, knowing of tha injury sustained by · 

£tr .. Trigg-ar at the time and being familiar with his confinen1enf 

in ths L"lfirmary for over a month--and his out-patient t:reab"lle:nb 

I · subaeqaent.ly, and yo-ur hav ll:9 been hare through the ent t.re 

t.eatimonyc how do you account for th'a injury that oi::cw: ~·ed tol j 

this l~J, as hs described it, on the other side, do you have 

CO!Jsr-:...~H: l object to that, Your Eohor. as ar;king 

for a <:c:-lclusion. He can just testify as \:o what h~ sa:w and 
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(TR 2 79) 
I 

\ 

\ 

I 

xx. Pa.inter - Direct 279 

l A Lateral part - the lower part of the lower 

2 leg post~rior-laterally. Now lat the record aay that 

3 posterior, that's the back part of the lower two-thil:da 

4 of the. leg. 

5 Q Was there any apparent injury to the knee? 

6 A I have no record of there being any injury to 

7 the knee. 

8 Q All right, and what treatment did you conduct 

9 or prescribe after you had examined Mr. Trigger? 

10 A Well, he was put to b:s<l and the·ex~remity elevae-

11 ed and cold applications appliea0 

12 Q was there any resultant surgery to the leg? 

13 A Only for the incision and draL~age of the accumulat-

14 ed blQOd under the skin,. This was done several days after 

15 the injury wh~n it'. became apparent that this accumulation 

16 of blood wouldn't resolve itself. And before that he was 

17 treated with enzymes, that is,g or enzyme.. !t 's a preparation 

18 that• s supposed to help facilitate the .absorption of such 

19 injuries at least it was in popular use at that tL~e. 

20 Q Was this an incision of the skin that you cescrib-

21 ed? 

22 A Yes, only the skL1.. 

23 Q All right~ was there any apparent injury to t.h2 

24 ,A,chilles tendon? 

25 A If ther~ was- I have no record of there beina anv 
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Painter - Direct 280 

(TR 2 80) 1 injury to the Achilles tendon. 
( 
{ 

2 \ Q Did you describe lirnitation of his activities? 

3 A He was conf!.ned to the infirmary and to the bed 

4 for that matter as a means of observation until it can be 

5 ! better determined as to whether he did have any more extensive 

6 injuries ·than,, was apparent •• ., 

7 Q When did you last treat Mr. Trigger? 

8 A Well, he was maintair..ed under surveiUance· 

9 right up to the time he left the school. And when ha left 

10 school in the latter pa.rt of May, accordingJto reco.rds, he 

11 still had some - was having soma drainage from this sacular 

12 area that unaerlayed this abrasion. 

'. 13 
\ 

Q When you released him or when you last saw him 

. 14 ' ditl yol! detect at that time or any ti.Jr.a prior to that that the r:e 

15 had been L~jury to the knee, that you hadn't detected earlier? 

16 A .I have no notation of any appreciable damage to 

17 his knee.. Apparently this was not a complaint that was pre-

18 sentsd to us even after ambulation~ that is after ,e was up 

19 and abotl.t... Now I assu..'ne that this woulcl have been .nentioned 

20 of course in. trea t.ment there.of .. 

21 Q I have no further questiO.\"'lS. 
t 

22 
I 

23 xxr . CROSS EX.~lil-!AT!Ol'i 

t 
24 BY: i·lr., Balth!.::lp 

25 Q Doctor Pa.inter /1 ·what is yotu:- basic association wit>ri 
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Painter - Cross 281 

Augusta Military Academy? 

A I am the school physician. 

Q Do you have any other interests in the Academy 

other than medical practice? 

A That•s all. 

Q Approximately how much of your t.irr.e do you 

devote - what percent of your ·eay let's say on ths average 

would be devoted towards students at A.M.A .. ? 

A Whatever fraction of the day is :necessary. This 

averages sometimes 15 minutes, sometimes half hour, maybe 

an hour,, depending upon the· amount of sict-..ness. 

Q And when you first examined the plaintiff,, Watson 

Trigger, you say on the day that he had the accident, on the 

date of th.e occurrence? 

A According to the record that• s when ., ~ • 

Q When you say records, what records do you 

actually keep? 

A These records are kept by tha nurse .. 

Q You yourself keep no records of your treatments? 

A No, she keeps the records., 

Q So the only records then of the treatment rendered 

to a s·tudent at Augusta Military Academy would be the nurse~ 

records you keep no reco;cd yourself? 

A She doesnct keep her own spontaneous records. She 

keeps records of what I do. 
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(TR 2 82) 1 Q Now when you say that you have no record of injury 

2 to the knee or no racord of any injury to the Achilles tendon, 

3 do you mean that you yourself have no such record or do you 

4 mean that the nurse has none? You don't have it in the 

5 nurse's records? 

6 A 'l'hat would be so. She would write the notes 

7 that I so directed her. I recall no injury to tha Achilles 

8 tendon, let rr~ say that. 

9 Q N~~ when did you first diagnose - excuse me, when 

10 did you first prescribe waL~L~g for therapeutic purposes? 

11 A This wasn't for therai:eutic purposes, this was 

12 perrai·t.tefi walking. 

13 Q ! was under the i.rnpression from Mrs. cane,1et' s 

14 notes ~"lat walking was prescribed for strengthening the 

15 le9 for a' certain period of time? 

16 A I wouldn't kncrA how you would come about that, 

17 particularly while he was allowed to walk. 

18 Q .Mrs. canevet's notes state that on May 6, 1968~ 

19 they say precisely - returned from leave to walk on grounds 

20 

21 

' 
22 

each p.m. for exerciseo The next day, on walk to<lay while i 

I \latching track p:::actice, struck t"ight upper arm by shot put, I 
co.ntusion a:nd disconfort,. sling.. Then on Hay 11, ·~s - some 1 

23 
- . I 

five days later, apparently he was authorized to walk - excuse 

24 n~-s, then on Ma~l 11,, 1968; some five days after apparer..tly he 

25 l'las authorized to wan: on the gro141.ds, receiving not'.':.tion, 
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Painter - Cross 

did you examine him some tine in the fall of '68? 

A Now I don't - as far as ! know I don't have any 

records of this myself, but it could very well have been .. 

He was not re-evaluated to my knowledge as far as this was 

concerr..ad. I have no record if he were. 

Q On any occasion did you examine the stability of 

his left knee versus the stability of his right knee? 

A I have no record of having done this, no. 

Q Do you have any indepel"!C!ent knowledge of this 

other than what ap;;:ear.':i in the nurse• s recorcs~ in other 
. . 

words i£ someone had come to you saying I want to know some-

thing about an injury to Watson E .. Trigger in 1968, and they 

had not showed you the nurse's record, wm1ld ·you have any 

independent recollection at this point of your own? 

A No, I couldn°t have any independent precise 

recollection of this exc~pt by the process of elimination, 

as we have no record of X-ray of his knee as far as I see. 

He pres.anted no complaint apparently in this regard. 

Q :r believe the nurse 8 s records sh0\11 that on the 

evening of the accident he was in fact taken by car to 

King's Daughters Hospital here ·in Staunton for X-rays? 

2\ Ri~ht. 

Q So they would have the X-ray racordstt injury 

records? 

A They have 

* * * * * 

No other subsequent 
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Painter - Cross 291 

(TR 291) 1 A Now this is the extent of my - as far as I have 

I 2 knowledge - what I have to my knowledge, the injury to this 

3 boy's leg, this I can say would be a likely conclusion as far 

4 as I can go. 

5 Q Did you in fact examine any cartilage injury, 

6 did you inspect for any injury to the knee as far as collateral 

7 cartilage is concerned? 

8 P.. But the kn::ae wasn't injured. I have no ev.ldence 

9 that the knee was injured. I didn't examine his arm either, 

10 as far as injury because there was no mention of injury ••• had 

11 no evidence of injury~ 

12 Q ·well, Icm not trying to browbeat you Doctor, but 
i 

.. 13 I just want to ask - J. asked you to establish some type of 
I 
' 

14 ' proba:Oility, L"l light of the history that you took from Watson 

15 Trigger., is it in your opinion possible with such injuries to 

16 the knee that I have described could have resulted from that 

17 fall? 

18 A lk>, thB knowledge that I have at hand at the 

19 present time, no. In other words there would have had to have 

20 been some ma.nifestations of the injury, extensive injury to 

21 result in thi.:;., which you are describing an injury that occurs 

22 I 

I frequently in football o::::" any other type of injury. You can 

23 sustain auch an inju~y by t1.visting your knee. You could have 
I 

24 a wgaken-ed knea befo::e.. You could have slipp~d a!'?.d twist-2d 

25 the knee and sustain weaknt.7,.ss in tl-ies:e areas. 
! 
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Q Wall, den 8 t you believe that falling ·10 f.2et 

and having a 10 foot railing fall on top of you might be 

sufficient impact to produce this type of •• 

A Yes,, but it hit his leg - lower leg and not 

his knee. 

Q Well" what is the affiact if your knee is flexed 

and something str ike.s your 10'.ver leg, does this not in fact 

exert some force on tha knee joint? 

Q The sa.<ne as being hit from the Bide by a blocker 

in foot:ball, right on tha knee? In other words .... 

A '1'ha knea wo.sntt struck .. 

the lower leg in a seated position it can e.~.::ert force on that 

knee in a,twisting ••• 

li. It seems mora to me that he would have sustained 

an injury to the ankla than to the knee it.sslf. 

Q But you would concede that it is possible that it 

could injure either one? 

A. Well, certainly .. 

Q By this force e.nerted on the joint? 

I 
Yes but there• s no .-:?Vidence that :::i-uch was sustained 

at the tisne • 
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XXII. Trigger's Motion to Strike Evide;1ce of Contributory Negligence 

' 

STEPHENSO~i: Your Honor, may we discuss a motion in j 

chambers or... I 
COURT: Yes sir - members of the jury suppose we tak.le 

a short break and after you ta};:e your break, I'm going to ask 

that you. G ..... are there any witi1esses in the jury room? 

STEPF..ENSON: No sir. 

COURT: If there are, I'll ask yo1.l to clear them out 

of the juzy room, but after you t.ak·a a short break please go 

to the jury room, members of the jury, and I' 11 notify you 

when we are readyo 

(,Jury leaves courtrccm.) 

STEPHENSOlJ:: If Your Honer please ! thii.J.k the issl.!e 

of contrij;}utory negligence ;,·1as raised in our ple2.dings as a 

defense and I have heard no evidence in this proceeding that 

would in any way allow the jury to make any fin.dir..g of 
, -· 

contributory negligence on the part of the plaintiff.. There 

is no evidenceat ell and it ia clear£ * ••• 

that the railing was there and you know can be leanrad upon. 
in 

There is no evidence on which tha jury could fina/ari.y way 

that they've been co."1tr ibutor ily negligent an& r ask that 

that defense be stric},en .. 

WTZ: Your .Eonor ~ the plaintiff in this case -

he kn.ew that th~re was a regulation \"lh.ich h:;; was thoroughlv I 
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(TR 294) ] familiar with - no horseplay or playing ball permitted on 

( \ 

2 t.h.e stoop. Now he attempts to say that the ball which he 

3 claims out of his room by some unexplained method and rolled 

4 out of the room and .rolled across the level of the stoop and 

5 onto the ground, and that they were trying to get the ball 

6 back. Two oi them rushed to get the ball, trying to get the 

7 ball back and run into it. . • .. • 0 • Now the jury can 

8 accept or not:. a.ccept that in view of the fact that the plaintj ff 

9 didn't know if it was a football, didn't knew if it was a 

10 baseball or lacrosse ball or tennis ball., Tha jury might 
, 

11 very well conclude that there was horseplay going on and 

12 that thia issile of contr.ibu.tory negligence would be the case. 

( 13 _, COURT: M.t" .. Ste;?~.1.enson. 

14 STEPI:!ElJSO:J: !f Your Honor please,· I think admittL'rlg 

15 
I that he knows there wer~ regulations is not evidence of 

16 negligence on hiz part in. violating the regulutionso I think 

17 that if a boy is not permitted to walk across that balcony 

18 a11d lean as hs testified that he did against the. guard rail, 

19 I mean taking everything that he saio against him - ! mean 

20 t.b.:ere is just no evidence of any w~glige:nce there on his parte 

21 

22 read the Cou::t this morninQ fr or.: the case of I?~minick v .. 

23 United States~ what ti"l.e. purpom~s of guard rails are, and. t.!.;.at 

24 
\ 

the Court ther>e c .lear ly st;::ited that the rail is intended to 

25 b.;;; grasped, :caned on~ and otherwise us~d in a reusonable man.."1i:.r 
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(TR 29 5) l for the aid and protection of those on a porch or entering 

( 2 or exiting therefrom. I think all of his testimony is that 

3 he was using it in that manr..er. 

4 CX)T.JRT: Do you have any further evidence, Mr. 

5 Stephenson? 

6 STEPEENSON: No Your Honor. 

7 COURT: Gentlemen, let's look over the instructions 

8 and I'll rule on your motio., when I get to ~~at particular 

9 instruction .. 

10 LOTZ: Your !-ionor, we move the Court nest strongly 

11 to strike the evidence and find for the def.~ndant ~ Mt;, 

12 Cole~,,_ ·.argued the motion on behalf of the defendant earlier. 

13 Now that the evidence is complete there•s. certainly no evidence 

14 

I 
15 

to show lack of reasonable care on b2half of the AUg"~sta 

Military Academy., Two factors being invoh .. ~d that thay knew 

16 or in th~ exercise of reasonable · c.:ire should have known of 

17 the defective condition of the railing and we renew the 

18 
t. • mo1..1on .. 

. 19 COURT: .Mr .. Stephenson • 

20 ST.EPH'.lU· .. 7SO~T: Your Honor, ! think you know we have 

21 th.ieJ same evid·::?nce before the Court and a jury question and I 

22 don't need to say anything fu.rther about it .. 

2.3 COURT: Gentle.i<\en I think. this is a jury question 

24 and ! 0 m going to permit this case to go to the jury. So 

25 I ' 11 0"'~·""'1"1"'Ul0 you,.. m,o ... 1.· ""'r> M..,... Lo.i.., ·•; !:.'l'l"'ld _-,_.or_..,., ·~·o,.,.. 0_- .,,.C!"lpt-.1' "'i"l.$ . ,.. __ - "' ... o '.; • "-'••(: '""'- 6 ... ~./; <;.<,A• n •.• .!! "'-"- ...,. __ ~- - v .... 

I 
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(TR 296) 1 and save your pointa r think I'll also overrule your motion, 
( 
\ 2 Mr. Stephenson, on the contributory negligence aspect of 

3 it.. And let the jur:l determine to what extent chis boy was 

4 leaning against tna rail and that tyPe thing~ I'll get 

5 the.. • .before ~·o ·proceed - consider the instructions in 

6 here, I think it will probably ba easier with ths machinery 

7 we have set up here to record it. 

8 LOl"Z: Do you tilt.~ we could take a break before 

9 
• • • 

10 CO'tJ'":P.T: Yes i11deed. • • let's taka a praak. 

11 STEPHENSON: Your Honor, ! trust that when you havs 

12 mentioned a.t any time in the trial t.~at we may sa•Js our 

13 points without our indicating that we take exceptions 

14 that ..... 

15 co;uaT: Of yes ••• 

16 
STEP~SON: ••• that permits us to have on ths 

17 record ti'1at we have so excepted. 

18 Cvu'"RT:: Yes il"l..deed. • • yes indaed. · 

19 (P.ECZSS). 

20 
LC·J:'Z: Yow: :Sonor, ~--a object to tha it.em nu."!lher 4, 

21 this plli:s a burden on the de:f andant to warn the plaintiff 

21 of any defect •• ain the exercise of ordinary care, and 

23 wb.ich defective condition· t~!J unknown to t'he plaintiff. 

24 
Th~ evid~m:!e of course wun et :recount that as to i11!1:at was 

')~ 
~o 
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XXIII. Argument, Instruction Ten 299 
I 

(TR 299) 1 School. 

( 2 STEPHENSO~: I think if there were any negligent 

" 3 acts they had to be by the employees, Your Hone::~ that's 

4 I 
I who was e:itrusted with full mainten'L'1ce. Tl":.ey were doing it, 

; 5 they are all employees o.r agents. 

6 LOTZ: There is no ev i<lence in this case that there 

7 was any negligent act cor.unitted, that was done by an employee 
I 

8 or agent, acting in the scope of their authority L'1 the 

9 employment of the Aug-..ista Nilitary School. All the ·evidence, 

10 I Your Honor, indicates to t11e contrary, that'everythin9 was 

11 done. 

12 I thin.lt. .. . 
13 L-OTZ: You~-;.;'"e defined negligence in another -instruc-

14 tion, Your lion.o:.-:-. 

15 STE?l:IBNSON: The whole case is about the exercise 
i 

16 I 

17 I 
I 

of ordinary car.a by the emplo:y""ees and agents of Augusta 

!>iilitary AcaClemy .. 
I 

18 I COURT:: Nurnber 10. 

19 COLB:-i;;N: Wa object to that fo:r several reasons. 

20 th~ that this is not an unexplairi:ed accident. 

21 We know· what caused it, the bolts were not in place. Also 

22 tl:.e :ruls never applies when the accident;. could' have been 

23 attributed to cne of two ca.u.sias,. one of which .... the defendant 

24 

0- I ,_,;:i I 

is not l:'e.sponsible. In other words~ this only applies when yoil 

I 
i 
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2.S 

distributors against ~h1.fzey, 190 Virginia, 521, which sets 

that forth and has never b~en overruled. One v~rther aspect, 

Judge, because thei:·e are so many parts to the thing because 

it• s of limite:d application,. Another one of course would be 

also that the L."1Strumentality which produces injury has to 

be in the ex~:i..usive control of the plaintiff or the defendant 

and the accident: is of ths character that does not occur 

if due care is used. .i-ind o.f course that' .s not true in this 

case either. So this \1ouldn' t be z:i.pplicable to the case. 

COURT~ H~. Balthrop. 

BALTi-iROP: l"iy position on that is Your Eonor t:hat 

by the nat,ure of tbis institution its facilities were under 

its e~clusive care and cv::rt.rol in terms of who was in use 

of it, that -tl-~ey raaintai:i.w<l i::i a r!1ilita.:ry csta:blishme,nt a 

control oyar their .students a:ad military d.i.zciplL't'le where 

they were. There is no ovidence of any other cause that 

removed these bolts e;ccept. cc:1j.acture froL1 the dafendants • 

witr~sses ~md this is - these are the faciliti·ES within the 

control and within the continuing control, daily control of 

tl1e aefendants. And the testfa1ony that W'""' have is t..11.at. all 

of their employeea, you k~1ow, wa~a instruc.ted to he on the 

watch and loo~-out:. £or dofectiv.;! things in rel~'J.tion to thi9s~ 

facilities. And they. have identified a nu.mbar of e:nplo.xees, 

janitora, mainter~ance people and everyone that were on the 

scene, daily, continuously. 
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XXIV. Argument, Instruction Fourteen 301 

COURT: I refuse that one •• ~number 11? 

CQT.BMAN: No objection .. 

counT: Number 12 .. 

LOTZ: No objection. 

COURT: 13 .. 

LOTZ: No objection. Your Honor. we object to nu.mbetr 

14.. This permits the jury to speculate o::i some inter-1ening 

caus•e,. w~1.ich would thereby iiT.pose negligence on the defendant., 

the CY..Vner of the i'mgu.sta Nilitary Academy.. There's no way 

Your Hona::::- on the evidence in this case - common sense of 

the facts of this case, that it could be f~eseen or reasonablilf 

. • .,_ h 1-..... f b .t..l-, ,., I'-- II.~· 1.t t Tl ~ mign... ave ~en ore.:.'5f.H3n y 1.-, .• e ci.u.gus..,.a .a.·.i ... ary .-.cac .. emy 

that het<111~en April 8, 1968 and the ne:<t day in t.11.e afternoon 

that. the bolts WO'-.~ld disappear £:::om the railing which was invol..v-

ed in this c::a,se. 

STEP!E!:lSOt~: In that ... I'm sorry ••• 

T""'PZ:: s h . ,,_ . t . ... . :...;..J~. • uc 1n ... erverung cause as pu . J.n opera ... ion 

hy the a,~ fenda:nts ....... 

f-iT3EIENSON:; If YfJur Honor please, the case may wall 

t.urn on '.vl1eth::ir or not th:~ defendants should hava from their 

experienc-e az in the ev idcnce of these bol-Cs ccmL11.g loose, 

without their having any ::-ea.Cly explanation of ho·w it c?.tma 

3tuccnt.s arm:md the . -. r Gtl. l.:11'lg.S and thereby they .may hc-lVe acc·sss 

sufficient to detach them as nn 
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(TR 302) 1 been with the notice of these five bolts the prior day by 

( 2 Mr. Staples, that they wer~ on notice that there may be some 

3 intervening cause, that should have been taken into acco~1t 

4 and some r;1ethod employed to prevent that 2nd this I maintain 

5 is a forsee<!-ble.,. risk. and a violation of a duty in preventins 

6 that from ha~-,~~ning is - could r..e what the case turns on. 

7 jJJTZ; This re:aJ.ly attempts L1 one sense to make 

8 the l~uguata Nilitary Acaae~'l::t a:n in.surer of the plaintiff. 

9 STEPHENSON; I <lon • t thi~< that• s what the instructior. 

10 says .. 

11 Y.OTZ:: W-all, ..... :1.~re we have a ,situation where M.r. 

12 Staples says in all of hiLJ 16 years of e:cperience at that 

13 school, this was the fir3;; tirrie ti1at. there had evdr been any 

14 nurr.b<ar of th.i:1gs reported t.o him as missi:ng the day before 

15 fiva - two in the particular one t.~at fell~ two in another one, 

16 and one in a third. Ee t.h~re upon proceeded to not only 

17 fix those but to check all th=a rest of them and found all 

18 wera tight.. Now what this is attempting to tell the jury and 

19 .allo'lling the plaintiff to argue that some cadet that night 

20 and th.e school can• t guard aga -h13t all the devilishness of 

21 tfl.e minct;; of 1.5 to 18 year old boys - might dreal1 up ..... loosed 
Il3Xt 

22 the/cay., -So they were 

23 lot?se when the plaintiff £ell.. That is negligence - permittad 

24 to argue that is a neglii.;Jcnt act on the op:Bration of the 

25 in the O?eratio.-i of the .J .. ugu::1ta 1•iilitary Acader.~y ........ 
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p,J\.L'.J.·.H«OP: I'm saying if the act should have 

been anticipated by Augusta Hilit.~ry Academy or the persons 

in responsibility there, even though it is intiervsning they 

should be res2onsible. If it should have reasonably been 
were 

anticipated if there/measures that could have l:;;een taken to 

avoid intervening •• ooo 

A...."ld the:e 'h"aS testimony 

that they had incidents of bolts being loo;;e but this time 

there: were five, whicit I considered unusual, and instead of 

going bac:;: the next day to see if this contirming thL'"lg 

may have been going o:a ... we i::ave no indication• no evidence oi 

any further inspection, only actL.1.g on the direction and notice 

that he rGceived on the day ~fore t.o affact . .. . 
COU.R'.i': G€ntle.m.en, rlm not going to give th.e 

L-istruction, bu·t I'm not going to preclude your argument. 

I think that is a prope.:: argun::ent, if you gentlemen care to 

do it. 15. 

L-OTZ: Yow: Honor, I think. it's a standard ins true-

303 

tion, except I don't thi:n::-: wa ha~.;a any humiliation or embarras·s-

ment involv~d in this ca.sa as set forth in paragraph 4 .. 

We olOject to that lan9uage. 

STEZ--iBN.SO.i':\li We ce~tainly .hav~ disfigure.nent a:nd 

deformity Your Honor. 

L.OTZ: No nursing i.:!Xpenses and no hospit:::l expenses. 

.3'.l'::.!?H3i~,SO±I: I Jo:a' t knew· whether the orthocedic cl.~=n=·=i=c __ 
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i 

Argument, Instruction G(3) 303 

(TR 308) 1 STEP:-IBNSOH: I think that this would give us 

( 2 another proxi:::r.ate cause instruction. 

.3 LOTZ: One deals \vi~'1. the. and the other 

4 one deals ·with the facts of the case. 

5 ST.EI?:-illl:tSON: r have a little trot.Wle hera with 

6 number 3, Your Eonol: .. 

7 COUR'I':; .Number 3 ..... 

8 STE:?IIENSO:N:: Hu.::dJisr 3 in instruction G.. The dafendar ts 

9 knew· or in the e:,;ercise 0£ reaso.J.able care should have known 
I 

10 of the un.safe condition in time, ~o correct it~ I think that 

11 that represents the condition $ • because I believe tr..e3 

12 

13 And it's to corJ:ect the co11d.it.i.on o= to war11 and/or to warn 

14 

15 
. (sic, Balthrop) 

c.or;;:;r.;..:~N;I IJ.'he :.1ature of the \iefect is not. such that 

16 it c;;l.n be corrected imrae<liately or withiJ1 suf .Eicient time to 

17 pr.~vent injury then the duty is to warn• ·and I don •t believe 

18 it's fair to eliminate the duty to warn here. 

19 COUHT; You are i?Ioposing that you add to 3 - or 

20 warning th'2 di:;fendant of the defective condition,. i.s tha·t youx 

21 po.L7it'? 

22 Yes. 

23 

24 Thatfs not tbe rule the courts huve laid down .. 

25 
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309 

should have known of unsafe ccr..ditiona in time to eorreet it 

before the injury occurred. 'r:'1at I think is t.aksn from the 

casa that Mr. Col'9tnan cited in our motion to strike., pointing 

out that we bad complied with that. 

STEPHfiliSON: I alao think Your Honor that they may 

have a duty to prevent th0 occurrence of something with the 

evidence that we have in the recc•rd - it's not just letting 

it continue to ba done that ·way, that they may also have a 

cluty to preven.t - if they trez:e on notice that the;:e ~..rare 

suma other cauaa of. this condition.. I thiru.;: that instead of 

just correcting it each time that it W:3r.rt had., that their 

duty was to correct sornething that is done in a. co.ntinuin9 

cond.ition .. · 

that that w-ould all~~ someone to dig a ditch across the 

:road and n::.>t put up any ~:iing at all b-ecause they can•t 

I 
I 

fill it in before the next car comes along. 

I 
LOTZ: Your Honor 6 could l read the quctes from this care· 

• •the court,,. citing a 4th Circuit caae. this is a Vir;inia opini~n,.. 
. . I 

!t. is i·1ell settled thilt a pr(~p:t"ietor. of a. store is not an inaiurar 

of the aafr.:::ty of his customer: and isr ther~fore. not 1.iable to l 
I . 
I 

c-:.:.stomar for injuii."ies cau:s-ed by some de.faet o:r tmsafe condition ;in 

I 
th~ p:re:nil..1e:s in the ~.b;J~nce of any evide::.-::ce tt~nding t.o s1~ow tr .... "'tt 

I 
t.hr~ prcp:r:ic1tcr or his 4>'3rv:.\nts c:: ag<Snt:s kne·.i, .--:;.c tJhcu.ld have 'knbwn 

unsafe I 
by th~ e:i:~:n:cise of Y<?}'.:!Soxu1bJ 2 diligence, of: tli.e defect or/conditllon .. 

I 
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I 

STE?H.ENSO!J; Your Honor 1 we ha·re a situation in 
are 

which - when yo~w:i..rn it down t(') the unsafe condition and 

we are ta]};:L11g about the loose guard rail thci.t carJe off and 

caused a ',:Joy to be injured, and we have evidence of a repair 

of tb.at. Then the question arises as to Wb:!ther the entire 

condition is some known condition that has so.rr.e indication A. 

to it that preventive n~casures should be taken, and just to 

have another loose bol~ occi..:r and say, welli; we aidn't knOw 

about that m:e and so there fora we di61 ~ t have t.L-;ia to repair 

it before it happer.ed - I don't think is tbs proper law to 

sell this jury.. I thirJ.'- that they have to take into account 

whether t!;.ere are othe:r: measures to be taken other than the 

making of a sfec=ific repair of a particular guard rail that 

had loose bolts.. I thi.r~'lz it gees wall beyo.r;.d that. 

COU:<.T: All right sentlemen, let's go or. to th.a next 

one - H. 

STBP~NSOl'ii• I have an objection tcthat, Your Honor. 

.i. don't think tha.t t.he plaintiff assumed the risk of this 

guard rail being defective. There is no evidence first of 

all that nz '•TJ.s pla:-:ting c"ll en the walk\,;ay" nona at all. 

110 testbnc.r.y 1.·lli.atscever :.:n t11e record that he ·was playing 

ba.11 alon~; t~·1e wu.y and I ;;~c..i.r:.tain even if he ·were playing 

ball, and ~v;:~:r.. if it viqlat;;d so~r£i rule that he did not assume 

* * * * * 
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(TR 316) I I 1 of tA'le de feneant, who knew anythill9 about and didn • t do anyth. ng 

( 2 abCQt is one thing,. If the railing gave way for some other 

3 reason, for sane activity of some person unknown to the 

4 aafendant, then that would be a secono reason for the 

5 accieent, and we th.ink tha jury - this is a standard instruc-

6 ticn given when a case is taken frcm tr.a red book. 

7 is unable to ~termine which then the burden falls in their 

8 favor - I mean the result falls in the favor of the defendant.l • 

9 MLTHROP: The only probl3m I ~1li.7lk with the instruc-

10 ti on from the red book, you 'Ve got to fit the circumstar..ces 

11 to the case ••• 

12 COURT: Hew ahout M, gentlemen? 

( 13 STE~ON: All right. 

14 COURT: J!tc;w lat• a 90 back to soma of tl"t..e others ••• 

15 I •m looking at G, H, and I •••••• A.."'lything .furtr..er to l::e said 

16 about any ·of those th...-ae? · 

17 LOTZ: Your Honor, we can I suppose only raiterate 

18 that the - this is the law given within that case am I 

19 think tha laadinq case is the Safsway Stores v. T~lson, ar..d 

20 the evidence in that case, t..'le dafendants - emplo_yees ware 

21 r:\Oppir..g Saturday night with non-slip wax, swept. during the 

22 day if it b3ca..'11e necessary - no sweepL""'lg ccmpound waa u.aed. 

23 The fleer wa3 normally free of £0.raign suba·ta'.;!ca ;:tnd the 

2-t plaintiff was a.:;ked by counsel, did tha .suhstal".ce cause you to 

2:1 slip and ~h3 said it did, and no prcof c°':!.:l~ tho:) sto:r.i:: 
-· 
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management had placed any sawdus-t or any other zubstance on 

the floor~ .... th~ basis of tha sr.it was negligence and the 

buxd~.n of prov.ing n.s9li9;;;nee wae on the plaintiff. Tha duty 

etmet'.! the pl~in.tiff by !;he. def!:u1dant was one of r.easonable case: 

• .a. IN t • . ,,. ,.h 1 • ~ • t1 - I . .t: • .. i ... wa ... no an iruurer or: ~· e p .... a.i.n ... JJ. r s sa ... ecy. Then it went 

on to say that it is well settled and I repeat again for the 

record ti:T..at the propziato:rof t1ie atora is not an insurer 

condition in the premises in the absence of any evidence 
. . 

tending to show that the p%opriator or hi3 eervants o:r agents 

knew, or fl11.ould have kncY»1'1 by the exercise of .reasonable dili9enc , 

of tha defect o:r unsafe condition ...... !;m quo-ting from paga 16. 

'r'b·:m it w~nt on to say the:ra uaen't any evidence of any actual 

kntnlledge t::;)f presence of the substance c11 the floor~ and that 

th~~ defend~n.t with tiny obstruction.. This is of cow=sa a heart 

and soul ck::ife:ndant 's incident caaa. l<n.O't-Y-ledga or in the 

a:n.y time t.o co:c:rcct taUdng about notice. :rt's saying 

tbS: cr~.:~m ;.;;;.::1t e.ithe:r kn~"l'.r.1' 1 ;<ras either to ht;i.ve known ox have 
conatr.iet~d kn0".dng 41 th!lt im he s11ould ha"ta known.. .. .of the un-l 
o:afci •!onditi·ot'1o If you p.1t a p~riqd t.hexe. J' 

ST:ZPHENSOO: :rf Your aonor please, in addition to 
that, :r discussed one C:iliforn~a ":"" wl.t~ .yo~ th.b mcr~ng, · I 
):he ,Stcd·f..·:;tr;:ll case of 11..S ;Pa~:L::ic .:.::nd & 3 4v!1, in wnich tn·.;!::e ~ ~51 

~~~~~~~...LL~~~~-~~~~~ 
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been sane evidence of prior notice of the use of BB guns on 

a college campus. And in that case the issue was whether the 

college administration should have been on suff ic:ient notice 

to provide security guards, additional police protection or 

othe~ methods to maka .the campus safe for its. invitees to 

use.·~·. Xn the second case., California case, of Sample v. Eaton 

302 Pacific:, 2nd, 431 •••• in that case the plaintiff was hit 

by a coka bottle at a wrestling event by one of the patrons. 

And there was evidence that there had been some kind of 

row<liness on the part of patrons at the event and the·issue 

was whether this was enough to put the establishment on notice 

so that they would ta.~e steps to guard against the danger and 

subsequent injury of the nature. that occurred in th.at case 

from happening. And I think that. wa have a situation here thaft 

places an· issue before this jury of whether or not the 

administration of Augusta Military Academy was neqligent in 

not taking into account the bolts coming loose to the degree 

that is expr3ssed that they knew about the day be fora a.-td 

taken some o~'1.er steps to do somathins about controlli."lg that. 

To say ncthi.~g of their designing the £acilities diffarantl~.

1 
from ar9u111 

CO'ORT: ! say I 0m certainly not going to concluda you 

~Lr. St~phanson. Gentle.~n,- I'm going to ..... ~- All .right, 

g ~ntlemen-. .... , 

:rmz s Judge, would you .... let• s go through them as 

Wil go this time arA identify tham •••• mark our.e .... 
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XXVI. Trigger's Exceptions to Rulings on Jury Instructions 319 

COURT: Yss sir, I'll certainly do that •••• right now. 

Instructions 10, 14 and 18 offered by the plaintiff were 

refused. 18 was redrafted and will he given •••• • i.."l redrafted 

form. Instructions A and D are withdrawn. as I unaerstand 

it. And Instructions B, I and L are .refused. B, I and L 

are refused and all others given. You note your except.ions 

in the record. 

STBP!:!Ea"SON:Wculd you kindly note my exceptions to 

the giving of instructions of the plaintiff •••• 

LOTZ: The defendants except to the Court's 
J 

ruliDg in the instructions granted on behalf of the plaintiff 

for the raaaons heretofore cited. .And further reason that 

we have indicated throughout. the trial. of this case that there 

is no issue to submit to 'b'le jury LW"l this proceeai.ng"• We 

objec.t. to the re fuaal of the court to grant instruction B 

on the grounds that this is tbe law in Virginia •••• x 'm sorry 

irud:ruction - correction, instruction L, on the grounds this 

is the law in Virginia. We suggested to the Court in consider~ 

i?l9 this i.ll'l.Struction the word injury in line 2 be changed to 

accident •••• and this case, based on the evidence in the case, 

if giving way of the railing was oue to one of two causes., 

o.ne of which A.M.Aa authorities were rGsponsib_lri, then of 

cotirse# that•s one matter. On ti.~a other hand, if it wera sana~ 

thing that waa beyor..d thair control, that they were not 
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XXVII. INST RUCTION 1 ---

The defendant who reserved balconies or approaches and 

provided them for the common use of its enrolled students in residence 

at Augusta Military Academy owed the plaintiff as one such student, 

the duty to exercise ordinary care: 

1. To keep such balconies or approaches including attached or 

supporting guard rails in a reasonably safe condition for the plaintiff's 

use; 

2. To correct or repair within a reasonable time, any defective 

or unsafe condition in or on such balconies or approaches. including 

the attached or supporting guard rails which was known to the 

defendant, or in the exercise of ordinary care should have been known 

to the defendant; 

3. To m?ke such corrections or repairs of any such defective 

or unsafe conditions whether or not they were caused by persons other 

than the defendant or its employees or agents, if the defendant knew, 

or in the exercise of ordinary care should have known. that the condition 

existed; 

4. To warn the plaintiff of any defective condition in or on such 

balconies or approaches which was known to the defendant, or which 

should have been known by the defendant in the exercise of ordinary care, 

and which defective condition was· unknown to the plaintiff in the exercise 

of ordinary care. 

Tendered by plaintiff 
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XXVIII. INST RUCTION 4 

Where the defendant relies upon contributory negligence of 

the plaintiff as a defense, such contributory negligence is not presumed 

but the burden is upon the defendant to prove by a preponderance of the 

evidence that the plaintiff was guilty of such negligence and that any 

such negligence proximately contributed to cause the occurrence; and 

unless the defendant thus proves the existence of such negligence or 

unless any such negligence appears from the paintiff' s o..,;n evidence 

or can be fairly inferred from all the circumstances of the case. then 

you cannot find the plaintiff guilty of contributory negligence. 

And if the jury are uncertain as to whether the plaintiff was 

guilty of cont.ributory negligence, or if you be.lieve that it is just 

as probable that the plaintiff was not guilty of any such negligence as it 

is that he was, then you cannot find the plaintiff guilty of contributory 

negligence. 

Tendered by plaintiff 
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XXIX. JURY INSTRUCTIONS NUMBER 10 

Where an accident occurs from some means or instrumen-

tality in the exclusive control of the defendant which does not 

ordinarily occur where reasonable care is used by the defendant, 

and under such circumstances that the defendant should have the 

means of determining how it occurs, and the plaintiff cl.pes not have 

this information, then the jury may infer that the accident was due 

to some negligence of the defendant. The jury are not obliged to draw 

such an inference but they may dO so. In such a situation a prima 

j 

facie :.presumption is raised that the defendant was negli~ent, and 

in the absence of evidence showing the defendant to be free from negli-

gence, the jury may find a verdict in favor of the plaintUf, but this 

does not shift the burden which is on the plaintiff to pr0'\7e by a pre-

ponderance of the evidence that the defendant was negligent. If on 

the whole case the jury believe from a preponderance of the evidence 

that the defendant was negligent and that such negligence was a proxi~ 

mate cause of the accident, then, unless you further believe from the 

evidence that the plaintiff was guilty of negligence which proximately 

contributed to cause the accident', you shall return your verdict in favor 

of the plaintiff. 

Virginia Jliry Instructions 18.01, Virginia Transit ~O; v. Durham, 190 Va. 
979,988, 59 S~E.2d 58,60. 
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xxx. JURY INSTRUCTION NUMBER 

If you believe from ·a preponderance of the evidence 

that the defendant was negligent, then an intervening cause does not 

operate to exempt him from liability if such intervening cause was 

either put into operation by his negligence or if it was foreseen or 

reasonably might have been foreseen by him. Inorder to excuse any 

such negligence of the defendant, such inten.ening cause must so 

entirely supersede the operation of the defendant's negligence, if any 1 

that it alone caused the occurrence without any such negligence of the 

defendant contributing thereto in the slightest degree. 

Virginia Jury Instructions 12. 10, Savage Truck Line v. Traylor, 19 3 Va. 
579,585, 69 S.E.2d 478,482. 
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XXXI. INSTRUCTION B 

The Court instructs the jury that the proximate cause of an , 
'i 

I 

e~en;t is a cause which, in natural and continuous sequence, unbroken 
. I: ' ·. 

by ary efficient intervening cause, prodtices the event. and without which 

the event would not have occurred. 

,i 

i 
I 

I· 

. ' 
,I ,. 
,I 

i 

Tendered by defendant 

'-112.:... 



XXXII. INSTRUCTION G 

The Court instructs the jury that the burden rests upon the 

plaintiff to prove the following facts by a preponderance of the evidence; 

1. That the railing along the walkway was unsafe. 

2. That the unsafe condition of the railing was the proximate 

cause of plaintiff's fall and injuries. 

3. That the defendants knew or in the exercise of reasonable 

care should have known of the unsafe condition in time to correct it. 

The Court further instructs the jury that unless the plaintiff has 

established these facts by a preponderance of the evidence, then their 

verdict should be for the defendants. 

Tender E:d by defendant 
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XXXIII. IN SI' RUCTION J 

The Court instructs the jury that even though they may believe 

from the evidence that the defendants were negligent and that such 

negligence was the proximate cause of the injuries to the plaintiff but 

further believe from the evidence that the plaintiff was also negligent 

and that such negligence proximately contributed to cause the injuries, 

then their verdict should be in favor of the defendants. 

The law does not undertake to apportion or balance the negligence 

of the parties where both ar.e at fault in order to ascertain which one is 

most at fault, but the plaintiff is barred from recovery if he was guilty 

of any negligence which proximately contributed to cause the injuries. 

Tendered by defendant 
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XXXIV. QUE S rt ON -OF Jl!l3_¥_~0_C_O_U_R_t_· ------------~· -2 63 

COCRT: Gentlemen, would you get the instructions 

together and Clerk would you show these two form 

verdicts to the jury and see if thay have any objections to it. 

Members of the jury, I am going to suggest that you take your 

lunch break at this tL"ne and come back. come back in one hour 

and when you do come back ilnmediate 1 y retire to your jury room 

to first elect your for.eman then proceed to con.sider this 

case.. I will not be here when you come back, I will be attendi g 

a funeral during the lunc'h hour but I anticipate that I 

back before y-ou reach your verdict. Mrs. Wood will be here wi"" 

:he instructions and with theae form \u~rdicts and when you 

fr:-om your lunch hour please go to your jury room and first 

foreman and start your liberations. 

Court r'2!cessed for lunch. 

Court reconvened at 2:40 P.?·~. 

COT.i"RT: l"lernbers of jury. have you arrived at your 

ve:rdict? 

E'O:i:(SM,;'\N: No sir. We had a question Your Honor 

.:::h:nJ.t the railing and ·without. seeing the picture or without 

ins;;ecting the prernise2 it is !·aard for us to determine ' . .,.,hether 

t!-:.2 railing .,..,ould have stayed place if f 0 1J.r bolts wexe 

CGIJ!.'1': 0oes counsel w.wnt to discuss t'his tr.atter 
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Court and counsel in Chambers 

COURT: Members of the jury, we have certain 

procedural guidelines ·..te have to follow in the trying of these 

cases and you have come up with, what appears to me as a per-

fectly logical question 8 but I am going to have to advise you 

that because of these guidelines that we have to follow there is 

not anyway that any of us can. suggest, w'hich would permit us to I 

answer your <;uestion.. That does not make much logic but that I 
. I 

seems to be the way it is. By the same token, t.hese sa:me guide~ 
I 

lines I think would prevent us from taking a view of the pre:mis~s. 
. I 

I suppose what I would have to ask you to do is take the e'ddende 
I 

f 
that you have and return to your jury room and proceed with youl:( 

deliberations. I am sorry to have to give you tbat answer. 

Jury retired to Jury room at 4:25 P.m. 

I 
I 
I 

COURT: No•,.,, gentlemen., if you desire to place sorn<: I 
i 

I 
statement on the record. 

LOTZ: If it please the Court, on behalf of the 

defendant, follo,•ing the question presented by the jury indicat1d 

by the jury two things~ ••• they had no picture and they ·wanted · 1 
; 

I 
I to take 2 I think the court correctly ruled that they 

could not take a view 'because as indicated there has been. two l 
changes, tb:? e'ltidence 

discussing of c'har.ges 

t.w-o lz1ber that 

I 

in the ca3e indicated the chi>nge and the ·1 

subsequ~ntly to the fall of the year; may~e 
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(TR 365) 
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1 beforehand were welded. With regard to the picture the Colonel 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

')" 
~o 

24 

25 

, one of th9 defendants produced a book referred to as 

as I recall, Augusta Military Academy, 1960, which between pages 

1"'39 and ..... imrnediately following page 139 and shows the photo-

graph of cadets in the court yard and .shows three railings and a 

portion of another.. The photograph shows that there were two 

exte::lsions of bars belzyA the botto~'n of the resting railing, whic:1 · 

rested on floor of stoop at the Augusta Military Academy. Colonel 

Livick stated to the court that, if permitted to testify, he l 
would have stuted that t'here were two footings that rested on th 

I 
floor in small groves and that each end of the railing were 

attached to a post, it would have in fact touched the post if 

the bolts were removed and that it would therefore, because of 

n portion of the bottorng because of the fact that it touched 

t'he ~ . ..,all on either side remain in position without falling of 

its mm,, unless it was some pressure against it.. He furth.er 

stated that any pressure against the railing would have cau.sed 

lt to fall. Co1J.nsel for defendant's therefore requested the 

C(iUrt to show this photograph in the book to the jury and let 
I 

explain it a::'ld being a further ::itatement bl( hi~I 
I 

t1~at the conditions •,,;.ere not changad betwe~n the picture in 19601 

t>.:-:.d t11:at th:?- tirr.e of th.a plaintiff• s injury an.d that the ""'.:dl ~"'ct$ 

entire borrad:s '•ere unHorm, all erected ;i.n l:'he same rnan~er .... , I 
ST2?i:IBNSON: The stateme~it of the plaintiff is that 

trL:iJ. after the case 
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(TR 3 66) 1 this is a departure from procedure. 
•t-.·· ~.. ;, 

That during the course of 

2 the trial a picture wasproff ie:red in evidence by the defendant. 

3 The pl.aintif f sought in cross examination to inquire into the 

.i picture in torrns of how the view, represented in the picture, 

5 may have differed from the conditions existing at the time o.f 

6 the occurrence. The right to pursue this was denied by the cour: 

7 to which exceptions ' . ./ere reserved, at· the ..... ,_:i.rne. To depart now 

8 from t'his procedure would get ·us back into a partial trial, as I 

9 under:stootl the proposal '-'10uld have so:me li."lliting effect and 

10 ti1erefore I consider it objectionable. £,·Ioreover ~ it ap.r;cared, 

11 in as mucb as this picture had cadets, other items that are 

12 •:-erv prominent in it, the balcony rail in the background, with 

13 no indication from the witness, that would be iden:tifying it. 

14 that he knew which side the picture r.epresentad,, ! considered 

15 it further objection. It appeared to counsel for the plaintiff 

16 -that the best position w·ould be to alla..11 the jury to view t.h:e 

17 guardrails thernaelves and therefore- a view waa req-..iested ·during 

18 the course of the trial and the request of plaintiff was denied 

19 A request, at this juncture, for a view 

20 

of the --

1 
accomr:toda;te 

21 

22 

23 

request of "the jury .. 

LOTZ: 1~r: it 

plai~tiff that 

in a 

it wanted to .e::xpla i.n 

different ~nner no~,,, 

I 
I 
i 

I 
,i..1 ' h sc:me .... 11nl 

and thntl 

. , .. 
11e nan seen recently zmd t::..?::e were 
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(TR 367f'-· 1 some bolts attached to the floor but the two that went down 
( 

2 weren't attached to the floor. I should also point our, Your 

3 Honor, that we suggested that the plaintiff himself take the 

4 stand and give his opinion that if the bolts were removed the 

5 railing would fall. I think Your Honor, we would like to tender 

6 this year book as an exhibit on behalf of the defendant. 

7 
COURT: Gentlemen, I would like to say fo.r the 

8 record that I discussed this :matter with counsel, along with 

9 their clients for some fifteen or twenty minutes in an effort to 

10 
try someway that evez~dy concerned would agr~e on some logical 

11 
plan to answer this jury's question. T"'ne inquiries t..~at were 

12 made of counsel '.~ere met with opposition at every side and it 
/ 13 

just seemed to me to be no ,,..,ay to answer this question so that 

14 
all parties concerned would agree to it and the.court felt that. 

15 in absence of an agreement on all parties concerned, that we 

16 
could not open up this case· again and present. any evidence.or 

17 
consider taking a view. With that, the jury advised that ••• as 

18 
record will show that we would not answer their question and 

19 
they have now resumed their deliberations. 

20 
I..O'l'Z: t'/e except to t.he courts ruling. I:n not 

21 
letting Colonel Li v-ick and the plaint.if f both to take the 

22 
stand and comment on the question raised by tne·'jury .. 

23 
COURT: All right. Mr. Stephenson, do you have 

24 
anything else you ~ish to comment on. 

25 
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(TR 368) 1 1. s t"".-.at l.' f •.,·'·""' couldn • ~- · · 1 ... "". t ld 1 h u ...... • - scipu a._e, ... ne cour wo11 not :ru~e t at 
,.·· 

2 we do anything. 

3 COURT: The feeling of the court was, that unless 

4 we could agree on some method of ansi.>f'ering this question. the 

5 court would not open it up, it's just that simple. Right much 

6 effort was made to find some avenue of agreement and we were 
<:·;·. 

7 without success. 

8 STEPH.Gi\l'SON: r~y pos i ticn for record is, if the 

9 court is only acting on stipulation, the parties couldn't agree 

10 to a stipulation., .then w·e don't have any ruling t.'hat affects 
J • 

11 tbe parties one way or the other., except the cm.lrts decision not 

12 to repen the case .. 

( 13 
' 

COTJRT~ It was not a stipulation Mr~ Stephenson. It 

14 ~.o1as a method of answering a quest.ion :t,,.hether it would be by 

15 evidence or taking ...... one or t·..;o pa.rties taking the stand. It 

16 was not a matter of stipulation .. 

~.( 
17 STEPHE!:lSON: I understood Your Honor's taking the 

18 position of whatever method you approved would only be if the 

19 counsel stipulated that it would be an acceptable method .. 

20 CO'CJ?-T: I think I made rny position clear gen~:l:ernen .. 
I 

21 I don't have. any more to aay about i.t. 
I 

22 Y..OTZ: Could the court mark this as rejected so 

23 

24 

25 2rrived at your: verdict? 
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·i DIAGRAM OF RAILING AND AFFIDAVIT, PREPARED BY COUNSEL FOR WATS8r~: TRIGGER TRIGGEf . 

Plaintiff 

vs •. AT LAW NO. 1804 

MALCOL.M HARRIS LIVICK, et al., 

Defendants ) 

AFFIDAVIT 

STATE OF VIRGINIA 

COUN'IY OF ARLINGTON, to-wit: I 
I 
I 

I .Personally appeared before me, the undersigned Notary Public,· George H/. 
I Balthrop, who first being duly sworn, deposes and says that he is associated 

jwith Counsel for Plaintiff in the above-styled suit, and tha_t on October 6, 1973, 

J at approximately 5:30 p. m., he entered upon the premises at Augusta Military 

I 
I 
I 
I 

I 
I 
I 
I 
I 

1 Academy, being escorted by·a student of said institution, and did inspect the I 

/1 railings on the second stoop of Big Barracks; that to the best of his knowledge ' 

1
1 and De lief, the said railings were at that time .affixedby eight bolts, two on eitheq 

i 
side of each.railing, which bolts were welded to the rails, and four boits or 

1 studs securing the feet of each said railing to the floor of the stoop; that there 

1
1 existed at that time a certain railing upon the second stoop from which the attach-; 
i I 
JI . . I ii ment to the floor of the stoop had l:.Jeen dislocata:i and that there was no inden- , 

I i I ta ti on, receptacle or recess of any type into the con ere te fioor of the said stoop 1 

11 

11 to hold the foot of such railing other than a housing for a bolt or stud used to 

1 " lj . . 
/!secure such foot to the flat, horizontal balcony surface; and that the att.:iched j 

I! drawing de pie ts the mode of attachment of such railings on the __ date a fore said . I 

I &----¥-d&&z J · 

Ji ~Balthrop ~ j' 

I ,,.. r::J._' / 
, Subscribed and sworn to before me this ;2 day of ~U'~n, { i.Cv , 1973. 1 

I -
il,ft c . i . 
I/ ivly omm1ss on expires:. 
I• 

I' 

11 



XXXVI. FINAL ORDER (Entered April 8, 19 7 4) 

This day again came the parties to the above-entitled action, by coun-

se l, and the motion made to set a side the verdict of the jury in this case, 

returned on the 25th day of October, 1973, and a written grounds in support 

thereof, heretofore filed on the 2nd day of November, 19 7 3, and which are 

hereby made a part of the record in this case, having been argued .and sub-

mitted to the Court for its decision, the Court is of the opinion to and doth 

hereby overrule said motion, to which action of the Court in overruling said 

motion to set aside said veridct and grant him a new trial, plaintiff, by coun-

sel, objects and excepts. 

It is, therefore, ADJUDGED and ORDERED, pursuant to the aforesaid 

verdict of the jury, in this case, that plaintiff recover nothing of said 

defendants about his action herein, but that the said defendants recover and 

have judgment against the said plaintiff for their costs by them about their 

defense herein expended. 

Entered this 8th day of April, 1974. 

XXXVII. NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR (filed 
April 25, 1974) 

PLEASE TAKE NOTICE that the Plaintiff, will petition the Supreme Court 

of Virginia for appeal in the above-styled case, and file a transcript of the 

proceedings at the trial of his cause, and assigns as error the following rulings 

of this Court: 

1. The Court entered an order sustaining DefendantEi' objections to cer-

to.in Interrogatories propounded by Plaintiff, more particularly, Interrogatories 
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numbered 1, 6, 7, 12, 14, 15, 19, which interrogatories sought information 

either admissible as evidence or likely to lead to discovery of admissible evi

dence; 

2. The Court allowed the introduction of testimony of Plaintiff's expul

sion from Augusta Military Academy, over the objection of Plaintiff that such 

testimony was incompetent, irrelevant and immaterial, and sought merely for 

the purpose of prejudicing the Plaintiff; 

3. The Court ruled that no testimony be offered by Plaintiff of the con

dition or configuration of the guard rails as they existed at the date of trial, 

and sustained Defendants' objection to any testimony offered by Plaintiff of 

subsequent changes in the mode of attachment of the guard rails subsequent to 

Plaintiff's fall, which testimony was sought by Plaintiff to show the feasi

bility of preventing the hazardous condition whi.ch caused Plaintiff's fall, to 

impeach the testimony of agents of Defendants, and to establish the configu

ration of the instrumentality within the sole possession and control of Defend

ants as of the date of Plaintiff's fall; 

4. The Court refused repeated requests by Plaintiff and a request by 

the jury for a view by the jury of the railing in question; 

5. The Court refused to allow Plaintiff to cross-examine Defendant 

Livick upon a photograph proffered by Defendants during Defendant Livi ck' s 

direct testimony on Defendants' behalf, which photograph was offered as 

evidence of the good condition of the premises within their' control, and as 

evidence of the mode of attachment of the subject railing at the time of 
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Plaintiff's fall; 

6. The Court admitted as evidence the deposition of "'William Painter I 

M.D., which evidence was objected to by Plaintiff as hearsay; 

7. The Court sustained Defendants' objection to a portion of the depo

sition of P. M. Palumbo, Jr., IvI.D., concerning history obtained from Plaintiff 

by Dr. Palumbo for the purpose of treatment of the Plaintiff, which history con

stituted an exception to the general hearsay rule; 

8. The Court denied Plaintiff's motion to strike Defendants' evidence 

on the issue of contributory negligence even though there was no evidence, 

either direct or circumstantial from which the jury might ;have found Plaintiff 

negligent; 

9. The Court refused Plaintiff's jury instruction numbered 14 pertain

ing to the legal effect of a possible intervening cause, in the face of Defend

ants' allegations from the outset of litigation that Plaintiff's fall was due to 

acts of other s~udents or third parties; 

10. The Court refused Plaintiff's jury instruction numbered 10 pertain

ing to res ipsa loquitur, even though the instrumentality causing injury to the 

Plaintiff was within the sole possessiori and control of Defendants; 

11. The Court allowed Defendants' jury instruction lettered G, which 

required Plaintiff to prove that Defendants knew or should have known of the 

unsafe condition of the railing in time to correct it; 

12. The Court restricted the time allowed Counsel for Plaintiff in his 

fina 1 rebuttal; 

Each of the errors herein assigned being more particularly described in 

Plaintiff's Motion to Set A side Jury Verdie t, filed November 2, 19 7 3. 
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