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PETITION OF 
THE'CHESAPEAKE CORPORATION OF VIRGINIA, 

FILED JUNE 14, 1973 

To the ~onorable Judge of the Circuit Court of 
I 

New Kent County: 

Your petitioner, The Chesapeake Corporation of 

R.l 

Virginia, by counsel, respectfully shows unto the Court: 

1. It is a corporation chartered under the laws of 

the State of Virginia, with its principal office at West 

Point, Virginia, its prior name being "The Chesapeake 

Corporation." 

2. By 'deed dated April 29, 1930, recorded the same 

day in the Clerk's Office of this Court in Deed Book 22, 

page 262, J. H. Harden, widower, conveyed to The Chesapeake 

Corporation, now The Chesapeake Corporation of Virginia, 

the following property, to-wit: 

"The following described real estate situate, 
lying and being in Cumberland District of New 
Kent County, to-wit: A certain tract of land 
containing Thirty Three and Twenty Five Hundredths 
Acres .(33.25), more or less, adjoining the lands 
of The Chesapeake Corporation, the lands of 
Mrs. Sarah Harden and the lands of others." 

The deed also contains the following language: 

"It is mutually understood and agreed between the 

parties to this deed that the party of the first part 

~ereby excepts and reserves from this conveyance a small 



R.2 

I parcel of land containing Five Acres (5), which adjoins 

I 
the lands of the estate of Hezekiah Harden, Jr., deceased, 

I 

on the West; by the lands of John W. Harden and Willie E. 
I 

Harden on the ,.East, and on the North and South by the lands 

of the Chesapeake Corporation. 

"The Twenty Eight and One Fourth Acres (28 1/4), of 

land actually: conveyed is a portion of an original tract 

containing 110.65 acres, which was conveyed to the party 

of the first part by William E. Cottrell, and is the resi-

due of said tract of land after deducting Thirty Acres 

(30) sold to :Hezekiah Harden, Jr., by deed recorded in 

Deed Book No. 5, page· 562, and also Forty Seven ·and Forty 

Hundredths Acres ( 4 7. 40) , sold to John W. Harden and 

W~llie E. Harden, which deed is of record in Deed Book No. 

13, page 467; and the Five (5) acres of land which is 

herein excepted from this conveyance by the party of the 

first part. For a more particular descripti6n of the 

tract of land hereby conveyed, reference is here made to 

' the deeds above referred to, and plat of O. M. Chandler 

recorded with the deed from J. H. Harden and W. E. Harden 

df record in D. B. No. 13, page 467. All of said deeds 

are recorded in the Clerk's Office of New Kent County, 

Virginia." 

App. 2 
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A copy of the deed is filed herewith as "Exhibit A". 

3. On or about February 20, 1931, G. L. Evans, a 
I 

Certified Surveyor, made for The Chesapeake Corporation of 
I 

Virginia, a plat of its "Harden Tract", that being the 

property acquired by The Chesapeake Corporation by the 

aforementioned deed, which shows the tract to contain 32.4 

acres and to be bounded by the "Ellsworth Tract" of The 

Chesapeake Corporation on the north and west, by the lands 

of W. E. and John Harden on the east, and by a swamp 

dividing it.from lands of R. E. Richardson Estate on the 

south. The said G. L. Evans, who is now dead, was a 

competent and well known surveyor thoroughly familiar 

w'i th lands in New Kent County. A copy of his plat is 

aittached as "Exhibit B". 

4. The Chesapeake Corporation entered upon and 

tiook possession of the land shown on the aforesaid Evans 

plat and has exercised exclusive ownership and control of 

the same, under claim of right, for more than fifteen 

years following the Evans survey. 

I. 
5. Tn July, 1933, the Cormnonwealth of Virginia, by 

deed dated July 27, 1933, recorded September 11, 1933, in 
I 

the Clerk's Office of this Court acquired from The 
I 

Chesapeake Corporation the land required for what is now 
I 
State Highway Route 60 8, through the land shown on the 
I . 

App. 3 
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Evans plat. At that time, and for more than fifteen years 

thereafter, has any claim been made that the said right of 

way is not vested in the Commonwealth of Virginia. 

6. By deed dated March 8, 1968, recorded in the 

Clerk's Office of this Court in Deed Book 57, page 162, 

Robert Wesley Couch and Ann Couch, his wife, purported to 

convey to John G. Sowder and J. c. Francisco,' Jr., their 

interest in the five acres purported to be reserved in the 

aforementioned. deed dated April 29, 1930, from J. H. 

Harden to The Chesapeake Corporation of Virginia. This 

deed descripes the five acres as being bounded on the East 

by Route 608; and is otherwise inconsistent with the 

description in the April 29, 1930, deed. Also the 

property so described would fall wholly within the bound­

aries of the Evans plat. 

7. By, various deeds beginning in 1970, F. D. 

Mccreery and Frances M. Mccreery purport to have acquired 

various interests in the five acres purported to have been 

reserved in the aforesaid Harden deeds. The Chesapeake 

Corporation of Virginia is advised that the said F. D. 

Mccreery and Frances M. Mccreery claim the five acres to 

be a strip approximately two hundred feet in width across 

the northern end of the ground shown on the Evans plat, 

including .275 acres within the right-of-way of Route 608. 

App. 4 
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8. The State Highway Corrunissioner has acquired 

title to two parcels of land lying on either side of Route 

608, and certain easements, and has now filed a petition 

for the appoi:ntment of Corrunissioners and determination of 

compensation.· 

9. Without first determining the location of the 

five acres purported to have been reserved in the deed 

from J. H. Harden to The Chesapeake Corporation, as to 

which a just~cable controversy exists, it is impossible for 

any of the parties intelligently to proceed in the condem-

nation case or for Corrunissioners to make an award. 

10. The parties defendant other than F~ D. McCreery, 

Frances M. Mccreery, John G. Sowder, J. c. Francisco, Jr., 

and State Highway Cormnissioner of Virginia, are those 

persons who are heirs at law of J. H. Harden whose interests 

have not been conveyed in any property to which they might 

be entitled as his heirs. 

WHEREFORE, petitioner prays that the Court take juris-

diction of this matter and enter a judgment declaring the 

location of the five (5) acres purported to be reserved by 

J. H. Harden in the April 29, 1930, deed to The Chesapeake 

Corporation and the ownership thereof. 

Respectfully, 

The Chesapeake 
Virginia 

By Counsel 

Corporation of 
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ANSWER OF F. D. Mc CREE RY 
AND FRANCES M. McCREERY, 

FILED JULY 5, 1973 

R.22 

For their answer to the Petition of The Chesapeake 

Corporation of Virginia for a declaratory judgment, the 

defendants, F .. D. McCreery and Frances M. Mccreery, state 

as follows: 
' 

1. They admit the allegations of paragraphs No. 1 

and 2 of the Petition. 

2. These defendants are not advised as to the 

accuracy of the allegations in paragraph No. 3 of the 

Petition, but they believe that the Evans plan (Exhibit 
I 

"Bi' with the Petition) errs in not showing accurately the 
I 

land which was conveyed to Chesapeake Corporation by the 

J. 1 H. Harden deed (Exhibit "A" with the Petition). 

3. As for the allegations in paragraph No. 4, these 

defendants deny that the petitioner has exercised exclusive 
I , 

ownership and control over that portion of the Harden tract 

cdnsisting o~ five acres excepted from the aforesaid deed. 

4. As to paragraph No. 5, these defendants are not 

advised as to the circumstances of the Commonwealth of 
i 

Virginia taking land for Route 608, since that occurred 
I . 
I 

before these defendants took an interest in a portion of 
I 

the Harden·tract. These defendants believe that such 

App. 6 
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circumstances,. and any dispute as to the portion of the 

five-acre tract lying within State Highway Route 608, is 

not relevant in this suit. 

5. They· admit the allegations of paragraph No. 6 

of the Petition. 

6. They admit the allegation of paragraph No. 7, the 

dee.ds by which these defendants acquired interests in the 

said five-acre parcel being as follows: 

Deed from G. Preston Griffith et al. dated 

November 4, 1970, recorded in New Kent County 

Clerk's Office, Deed Book 61, page 546; 

Deed from Matilda Couch et al. dated May 11, 

1970, recorded in Deed Book 61, page 200; 

Deed from Viola H. Harden et al. dated April 

8, 1970, recorded in Deed Book 60, page 418; 

Deed from Annie Harden White et al. dated 

April 8, 1970, recorded in Deed Book 60, 

page 394; 

Deed from Mary E. Davis, Widow, recorded in 

Deed Book 61, page 58. 

7. They admit the allegations of paragraph No. 8 of 

the Petition. 
App. 7 
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8. They.admit that a justicable controversy exists 

as alleged in paragraph No. 9 of the Petition; but these 

defendants contend that this controversy can be settled in 

the condemnation suit under the provisions of Virginia Code 

Section #25-46.28. As between the petitioner and these 

defendants, tge same justicable controversy over the owner­

ship and location of the aforesaid five-acre parcel exists 

also in anothe.r Chancery suit in this court, styled The 

Chesapeake Corporation of Virginia, a Virginia corporation, 

v. F. D. Mccreery and Frances Marian Mccreery, in which the 

Bill of Compl~int was filed in September, 1970, in which 

the issue is the right of access of the McCreerys from 

State Route 608 over other land of The Chesapeake Corpora-

tion to the r~sidence of the McCreerys. 

9. These defendants neither admit nor deny the 

allegations of paragraph No. 10, and call for strict proof 

thereof. 
' 

WHEREFORE these defendants pray that the Petition be 

dismissed, on the ground that the petitioner has an 

adequate remedy in the pending condemnation suit under 
I 

Virginia Code Section 4/:25-46. 28; and, if the Court does not 

App. 8 
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l 

R.24 

! 

dismiss the said Petition, these defendants join in the 
I 

prayer of the P.etition. 

I 
I 

I 
I 
I 
l 
I 

I 

I I 
I 
I 
I 
I 
I 

,I 

I 
. I 

I 
I 

I 
. t 

I 
I 

I 
! 

I 
1 
I 

I 
... 

i . 
I 

i 

I 
I 

i 
I 
i 

Respectfully submitted, 

F. D. Mccreery 
Frances M. Mccreery 

By /s/ R. Westwood Winfree.· 
Counsel 

App. 9 



ANSWER OF THE STATE HIGHWAY COMMISSIONER 
FILED JULY 16, 1973 

R.27 

Now comes the State Highway Commissioner of Virginia, 

by counsel, and answers the Petition filed against him as 

follows: 

1. He admits the allegations of Paragraphs 1, 2, 8 
I 

and 10. 

2. He admits the allegations of Paragraphs 5 and 6, 

but neither admits nor denies the allegations as to the 

"Evans plat." 

3. He admits the allegations of the first sentence 

of Paragraph 7, but neither admits nor denies the remaining 
I 

allegations of· said paragrapp. 
I 

4. He neither admits nor denies the allegations of 

Paragraphs 3 and 4. 

I 5. He specifically denies the allegations of Par-

agraph 9 and says that the value of the land which the 

Commonwealth of Virginia has acquired and the damage to 

the residue, if any, can be determined and that the 

c9ntroversy riow pending in this proceeding should relate 

the land value and damages, if any, awarded in the condem-
1 ' 

nation action which he has filed and not the land itself 

which is now defeasibly vested in the Commonwealth of 
' I 

Virginia. 

I 

App. 10 
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I 

WHEREFORE, this respondent prays that he be dismissed 

frotn this proceeding with his attorney's fees and costs 
I ' 

allowed. 

Carneal, Smith & Athey 
Post Office Box 440 
Williamsburg, Virginia 23185 

By:/s/ J. F. Philli~s, Jr. 

STATE HIGHWAY COMMISSIONER 
OF VIRGINIA 

By:/s/ J. F. Phillips, Jr. 
Of Counsel 

I certify that on the 13 day of July, 1973, a true 

copy of the foregoing Answer was mailed by me to John Paul 
I 

Causey, Main Street, West Point, Virginia, counsel of 

reford for The Chesapeake Corporatton of Virginia. 

/sf J. F. Phillips, Jr. 

App. 11 
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'l'I-I!~ CDURT: T·haak vou. Gen'clmaen at the 

Dar, is there any motion to exclude ~le witnesses 

from the courtroom? 

HR. CAUSi:Y: t1o, sir. 

'IH:S CDURT: I·ir. :.:.;her.i..ff, the v1i tnesses 

may remain in the courtroom. 

Gentlemen a·t tile bar, th.2 Court :1aS 

i1eretofore read this file over five or six '.·1eeks 

ago and yesterday quickly c;rlanced ::N::.:r it again. 

There are two questLms the Court wishes to bring 

forward to counsel at the Bar. Number 1 j_ s the 

quest:i.on oi whether twcJ p 12rsun~:> are properly bef :::>re 

the Court 

MR. CAUS~Y: 

and here is an order if the Court will permit it to 

be received and filed, sir. 

'IHZ CDUR'I': 1'hank ?JU, s:Lr. All right, 

Hr. Clerk:, here are the Order and ic~nswer to be 

I 
I 
I 
r 
I 

i 
I 

----·------------·-! 
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I 
I 
I 
I 

! 
i 
I 8. +; 
I 

i 
filed. 

I The second matter is the fact as to 
I 

I 
whether the Court is advised whether the Court shoulU 

I 

refer this matter to a Commissioner in Chancery. 

'i.'here are three in this county and others I am sure 

in other counties who would be available as 

specific masters. As to whether or not the Court 

should ref er the matter to a .. Commissioner in 

Chancery and have him report back to the Court and 

give him the authority to employ a surveyor or 

surveyors to give him some idea so that that survey 

may be made a part of his report if he deems it 

necessary. 

·The Court could be advised by counsel at 

I 
I 

the Bar as to whether or not it is a pr·::>per procedure. 
I 

' I 
ViR. CAUS.t:.'Y: I thi~c it is a matter I 

within the discretion of the Court. But Mr. Winfree .! 

i 
and mys~lf anticipated that you sitting, if you want: 

! 
i 

to put it that way, as Chancellor, that the matter 

could be submitted to you as Mr. Winfree has I. 

previously told the Court in chc:r.1bers and I concurred. 

Ultimately you are going to have to go ahead a:nd mak~ 

a decision as to this m~tter. If it is referred to 

a Commissioner I would take it that whatever the 

Commissioner. reports is going to be ti1at problem, one 
i 
I 
I 

------·--""- ·--------1·---·----------·----··--- ----------·---· ------------; 
App. 13 I 
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of the others of the parties tnay take exception to 

it and you would have to hear it on the exception • 

It ·would seem to me as far as I am concerned, that 

it would be just as appropriate if you hear the 

thing directly and you have the testimony of a 

written report as review and you act if you please, 

in Commissioner in Chancery and Judge. 

It is discretionary with you. 

THE CDUR'I': At this point, y0u realize 

there is another pcirt of this matter tha·t comes 

out through the State Highway Commissioner • Ti.1ere 

is a condemnation proceeding in this court in this 

particular suit and we have to be very definite 

w:1ere this land is if we possibly c..i.eterrnine that. 

L 

I 
I 

i 
Are plat,s introduce:l to show if the Court should f indi 

that the five-acre tract is there~ would there be 

a plat to show where th1.:: boundary lines are·?_ 

MR. C.AU S C:.Y: There will be a plat intro-

duced to show the contention of Mr. and Mrs. Mccreery 
I 

as to the location of the five acres. 

. 'THE OOUR'l': 'l'hen·it is pGssible for the 

Court today to determine where this land is by a 

survey? 

MH. CAUSEY: 
i It is possible for the Court: 

to determine today where the land is by a survey i 

--------·-----~--·-----·--··----~---------------------·---.. --·-----------··-·------·-----+ 
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10. I 
Ii 

- ·::je- -

:1 I, 
===--===I 

ii 
II 
![ 

assuming the Court is satisfied from evidence that I 
I 
I 

2 

ii 
is whsxe it is located. It is equally possible I 

I ') I " !, 
I• 

·l ii 
!I 

that the Court -- Let me put it this way, the Court-1 

'Ytl.l!.: ffiURT: I understand ti1.at the Court 

\i 
:) i! .: could determine today also it is so vague and 

() 
ii 
'I 

indefinite that it couldn;t be determined at ail. 
11 
I• 

7 
ll HR. CAUSEY: Tnere are three alternatives 

0 the Court could detennine that reservation be 

'.l effective but not located where the IicCreerys say 

10 it is located.· That is the third possibility. 

11 HR. WINFREE: I concur the way Mr. Causey 
l! 
n 

12 I' ,I 
has said it. I thi~c it is perfectly legal for the 

ii 
J:3 I' 

rl 
Court to have· a reference. I think if this case --

1 l it would be expedient to hear it ore tenis today. 

\;) We are prepared and would prefer that. 

lb THE <...UUH.T: :l?rom what you have stated, 

ii 
17 JI 

the Court will proceed to hear this case in its 
I! 
1: 

Iii Ji entirety today and will make a ruling today. 
0 ,\ening ·State­

Hlm~ t by John Do you wisl1 to make opening statements, 

P~ul Causey 
'"J 1. Hr. Cause. y? 
"'' ii 

IviR. CAUSEY: I think it _t)Ossibly would 
21 \ii[ Tr .10-20] 

22 I · · help the Court • 
i1 

2:i !i 
:I 

:~11 !i 
ii 
ii 

2:1 lj 
!· 
'I 
1; 

·---r-----
1· .1 

!I 

If Your Honor please, the evidence will 

show that one, Joseph Harden.or Harding owned a 

tract of land in New Kent County w~'l.ich he acquired 
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himself years ago. Actually the Deed is 1890 •. 'That I 
subsequently that land by three conveyances was 

divided into three parts. It was.approximately 110 

acres which was conveyed to Mr. Harding originally 

and the first portion of that which was conveyed 

off to Hezekiah Harden was ag~in a Deed made 1893 

I 
I 

which was thirty acres, which was at the eastern 

edge of this 110 acres. There was secondly a con-

veyance from Mr. Josep11 Harden to John W. Harden I 
and Willie E. Harden in 1914 of 47.4 acres. And witJ 

that there is recorded a plat by o. 1-1. C.i1andler. 

And t:i1at 4 7. 4 acres lay immediately to t:1e west of 

the 30 acres originally conveyed to Hezekiah Harden. 

So across the 110 acres we are going from 

east to west. And finally by a Deed executed in 

1930 llr. Harden conveyed to what was then the 

Chesapeake Corporation, now the Corporation It is 

now the ehesapeake Corporation of Virginia, the 

remainder of the proJ?erty. In this Deed to ti.1e 

remainder, in the Deed set out in the Bill and also, 

af course, will be admitted into eviucmce, the Deed 

reads thut he conveyed the tract of land containing 

33.25 acress more or less and then ha says that his 

exce~~ions and reservations in t~is c0nveyance, the 

.small parcel. 0£ .land containing 2S acres which 

I 

i 
. ! 

'--··------~-----·-·----------·--·-. -----
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adjoins the lands of the estat~~ 0£ i-iczekiah Harden 

and j-ohn W. and Willie E. Harden, a~1d on the north 

anO. southwest, the Cl1esapeake Cor_poration. And he 

further says that the 28-1/4 acres balance is the 

residue of the tract conveyed to the Cottrells by 

Cottrells to him so that the three conveyances i 
I 

accouni... for a.Li. of the original grants to Cottrell. \ 
I 

The evidence will further sho\v that afteri 

the 1930 Deed, in the year 1933, the Cnesapeake 

Cor_bloration -- not the Chesapeake, t~1e Commonwealtl.1 

of Virginia, constructed a highway through this 

property which is the existin::J l<.oute 608. T:1at at ' i 
I 

the time that highway was constructGd, the right-of-i 

wav through the property \·Jhicl.1 c:1esapeaJ.-.e acquired 

from Harden was taken from ·tn.e Ci1esapea1<::e Corporation 
' 

of Virginia and woulu j_ncludc that _portion of the 

right-of-way which lies within the five acres .,,.,r;1ich 

the l'flcCreerys now· claim to have an interest in •. 

'l'he l•IcCrecrys ac<,tuircd L1e interest in 

the five acres by a series of Deeds in the beginning 
I 

o:E the year 1969 or 197 O. 
. I 

A-;:ra in, t":-12 Deeds will be 

introduced so tl-1e Court will have than. In those 

Deeds w.1ich are from various heirs of Josep~.1 Harden, 

the property is describe~ as it is described in the 

i 
Deed t;) the Chesapeake Corporation of Virginia. Ini 

···-·;--·--!i ·-------·-··-----·---·-----------------------·---------····-·-------·--·--
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I 
I 
I 

I 

I 

described as the exception it 

-r-
describesi , other \vords, 

there. 

When the Highway Department too]c t!1e 

right-of-way in 1933, as I have said, Route 608, 

which runs directly through the. location ·which the 

Harden -- which the McCreerys now say is the five 

acres was taken from the Ch.esapeake Corporatiort of 

Virginia. At that time 1\i.r. Harden was still living. 

i 
I 
I 
i 
I 
I 
I 
i 
i 

And he was living within a mile or so of the premise~ 

there. As a matter of fact, for the improvement of 

Route 608, the Highway Department up t'he road 

from the Courthouse from this location took certain 

property or acquired certain property from :Mr. 

Harden. 

But as to the property down here where 

there is this area oi controversy, there was never 

any question raised at that time by Hr. Harden or 

anybody.about the title being acquired by the 

Chesapeake Corporatbn through there. It would also 

show by evidence we expect to produce th.at in a 

area which the McCreerys now claim as constituting 

the five-acres, topsoil was removed for the con-

struction of. the highway for the benefit of others 

than Mr. Harden and t:-1at subsequent to the removal 

of the topsoil the portion :Crom which the topsoil 

-----------·------ ·-------------------l -- .· 
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I 
Chesapeake Corpora.J 

been cutting \ 
I 

was removed was replanted by the 

tion of Virginia. But there has 

I 
I 

continuously in and around the property by the 

C~-iesapeake Corporation of Virginia since then and ! 

that is the reasori ihat there has been no cutting 

where the trees were planted because they were 

basically not material for cutting at the time when 

cutting operations had been held t:-iere. 
i 

rrhe position of the Ches~peake Cor-ooration ... i 
I 

of Virginia in t:nis matter because it has come to 

light at the time that the Highway Dep<..<rtment was 

acquiring right-of-way for Inte.rstate 64, the Highway 

Department first filed a ce:ttificate or negotiated 

with the Chesapeake Corporation of Virginia for a 

·right-of-way in connection with thatim~rovement. 

And the question was then ra.ised by i>1r. and Ers. 

McCreery \'{ith the Highway.Department as to their 

possible interest or ownership of a portion of the 

land sought to be acquired at that location by the 

Highway Department for such improvement. The posi-

tion as I have indicated to the Court today in 

chambers to the Chesapeake C8rporation of Virginia 

with respect to this matter is that, 1: The reser-

vations :in the Deed from Harden to Chesapeake fails 

! 
. I 

~ ·. '. 

I 

because of arnbiquity and uncertainty and consequently 
I 

' 
--- -------- --------------·---------- ---1 I 
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reserved\ 

We are I 

the reservation is void and the five acres 

is excluded in the grant. T1:1at is t'ne law. 

prepared to give you authority so far as that 
I 

situation is concerned. If that is th•2 ·case, then the 

ownership of the five acres wherever it may be I 

located -- as a matter of fact, it was not locatable\ 

under that contention as in the Chesapeake Corporation 
I 

I 
of -virginia and the McCreerys c0nsequ·2ntly have no ! 

interest. That is our position. 

Our second position. would be that in the 

event you don• t feel the reservation of i tsd f is 

suf:fj_ciently vague so as to be inoperative that 

the five acres a.s reserved is at a different loca- 1 

tion than what the McCreerys claim because their 

prec1ecesors in title except :j:or the si tuati::>n so far! 
! 

as they are concerned have never e,'{ccuted any 

position or rir;:rhts with respect to it. 

There is one further fact l think., so 

you will understand the situation. After the 

Chesapeake Coq)oration had acquired the pro.Lx~rty 

there was rnade by G. L. Evans \./no was a surveyor wl.10· 

did a great eamount of surveying in this area a plat 

of the Corporation, the Chesapeake Corporation · deeme~ 

to be the property which it had acquired. A copy 

of that plat is filed with the petition and the plat 

------L------~i--- ------------··--·~--------------·--··------· ---------·-----~·-----·--- i'. 
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16. __ _..,.l 

I 
i also will be introduced in ~vidence. It is a plat 

dated February 20, 1931, in 'di:1ich as evidenced the 

plat shows the Harden tract a size of 32.4 acres 

and there is no reservation of .5 acres shown in the 

lJlat. Hr. Evans at that time w·as an inde1Jendent 

surveyor. ~.:re was subsequently employed by the 

! 

l 
I 

i 
I 

C1esapeake Corporation of Virginia. ~:,t that time he! 

was an independent survcy;.:>r whose wo:c·k. ·1vas acknow-

led·Jed as being reputable and again as a fact which 

goes ahead and bears upon the situation one o~ the 

independent facts as to establish t;1at as earlv as 

1931 the reservation was regarded as n~ longer 

that there was p0s·sibly s:X1h~ gr,mt . in the reserva-

ti·.)n or some understanding with Chesapeake. In 

other words, the point I am inaJ;::ing tlwre and v1t1a·...: 

the evidence w.:.mld tend t..:.J pruve was '6:1at again 

contemporaneous with the lifetime of the grant.:)r 

the reputable survey•.::ir surveys t!ie .!..:,r·.J1x~rty and thGre 

is no rese:i:vation. or exc::;pt:i..on refL.::cte6 in tnat 

conclush:m of the evidencG is t.~1at t.1e order be 

entered by the Court that th-;; reservation or excepti•)n 

fails and is void and consequentl:y 'natever the 

interest in the five ;cJcrcs :i.·(:;3elE in th2 Cl.12sapeake 

1! --------· ·}--,:---------------·---- ---------------------- .App~---z-1---- I 
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I 

C~rporation oi Virginia to the exclusion of the 

17. I 

T 
1.::ccreerys or any other part :Les. 

'l'·.:.1ere are tw') parties never answered, 
I 
I 
I 

Sowder and :F'rancisco, wi10 l_.)Urport to own an interest\ 

in the five acres. The Deed to t'i.1ern s_~:;ecifically I 
alleges the location of the five acres and speciii 1..::;., 

it at a c:.lif ferent lo ca tj_on than 1·1hat the NcCrc~:r · :; 

now claim. T)1e McCreerys claim if you ·will l.Jok at 

the plat whic:1 is attached to the petition, the 

McCreerys claim that the five acres is 

immediately adjacent to the north line 

a parallelogr~m 

of this plat. I 
I 
i 

R.:mte 608 coming from t,1e property a_pproximately 

like this. 

The Sm·.rder and Francisc~, Deed says that 

the 1Jroperty is located whc:il1y on tl1e east side of 

Route 608, whereas the HcCreeys' cr.nrtention is that 

the property crosses Route 608 and lies on both sides 

of it. We submit that as another area wl1icl1 shows 

the impossibility of locating tl-1e :Eiv'~ acres and the 

uncertainly of the description and th2 ambiguity 

which is there. We expsct tr-1at the; c()Urt, from ti1e 

canclusion of the evidence, ·would enter in the terHs 

suggested. 

Just a minuti:;;, before we 

proceed m -- from th2 three conveyances from 

App. 22 
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Harden when the Deed was made to the l~1csapeak8 

18. 

Corporation in 1930, ne conveyed frDm thaL. original 

tract of 110 acres what wou.ld .have been the acreage 

left after the two conveyances of Hezekiah and 

John Harden. W'hat was the total acreage left at that 

time? 

HR. WINFR.i!:E: 33-1/4 acres. 

THB CDUR'l': .That was borne out at that 

time by the plat of Ivlr. Evans which tl1e Court has 

before it. This was a.Ll that was left was 32.4 

acres? 

MR. WINFR~.c;: Yes, s:Lr. 

THZ CDUH.'f: T'.1at was all that was left? 

JVIR. CAUS:C:Y: There was no suggestion by 

any party with the possible excepti'.)n of this five 

acres that there was any pr8perty left after this 

conveyance in the name of Joseph Harden from the 

origi~al 110 acres. 

'I'H ,Ii; Q) UR 'I' : Does the Deed not first of al 

convey all of this? 

HR. C.l:i.US:C:Y: Ye.s, s:i_r. The Deed in terms 

itself says conveys with general warranty of title 

the following described real estate, lying and 

being -- that certain tract of land 33.25, 33.25 

acres more or less adjoiriing ti1e lands of the 

App. 23 
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Chesapeake Corporation, Harden land, and being a 

portion of the same tract, the land conveyed by Dee 

of November 1, 1899, from William T. Cottrell, 

to -- it is fully understood and agreed between the 
' . . . 

parties to this Deed·that the parties of the first 

part hereby' accept and reserve from this conveyance 

a small parcel of land containing five acres which 

adjoins the lands 0£ the estate of Hezekiah Harden, 

Jr., deceased, on the west, by the lands of John W. 

Harden and Willie E. Harden on the east, on the 

north.and south by the land of the Chesapeake 

Corporation, 2U-l/4 acres of land actually conveyed 

is a fourth of the original.tract containing 110 

acres from the 65 acres adjoining the properties of 

~filliam E. Cottrell and is the residue of the tract 

of land containing 30 acres to Hezikiah Harden, 

Jr. by Deed recorded in Deed Book 5, Page 562 

and also.47.40 acres sold to Joseph T. Harden and 

Willie E. Harden whicl1 is recorded at Deed Book 13, 

Page 467 and the five c:icres of land which is herein 

and excepted from the conveyance of the parties of 

the :(:irst part". And he says more thoroughly refer e 

to and here made in Deed ref erred to by O. M. 

Chandler by Deed to J. 'l'. Harden in Deed Book 13, 

I 

page 467. 

App. 24 
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T'tlE ffiURT: Thank you, gentlemen at the 

I take it that the Chandler plat will be 

forthcoming? 

MR. CAUSEY: Yes, sir. 

THE mURT: The records would show there 

is no Hezekiah Harden, Jr •. 

MR. CAUSEY: That is not correct .. r.t'he 

property conveyed says Hezekiah Harden, J'r .. was 

the first conveyance of thirty acres. 

THE OJUH.'l': Who is IIezekia·11 Harden, Jr., 
O~ening State-

1:3 m~nt by R. the son of Joseph? 
w&stwood . . 

M W*nfree 
Ii 

15 !! 

17 

l ~) 

20 

21 

22 

2:1 

25 

Ii [Tr. 20-25] 
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i! 

II 
i: 

'I 
11 

I 

!1 
1: 
q 
·1 !. 
Ii 
JI 
ii 
!i 
:j 
I• 
I 

MR. WINE'REJ~: No, sir, brother. 

THE OJURT: T'nank you, 1-fr. Causey. 

MR. WINFREE: If Your Honor please, and 

with the permission of l'lr. Causey, I think it would 

be helpful at this time if I hand the Court a copy o 

a plat so that the Court can see what we are talking 

about and also a copy of this Deed. Do you object 

to this-.? 

MR. CAUSEY: No, s:Lr. 

MR. WINFRZ~: This is not a jury case and 

I have tuis Xeroxed copy of the Evans 1·,1at which wil 

certainly.come into evidence and a co_t)y of this 1930 

App. 25 
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Deed. Do you object to the Judge· having this in his 

BR. Q~USEY: No, sir. 

HR. WINFR.l::E: Unless you have a larger 

scale that you want to use -- I have discussed this 

with Mr. Causey and he agrees that I can hand the 

Court a copy, a photocopy of the plat made by 

G. L. ~vans in 1935 and a photocopy from the Deed 

Book oi a deed of April 29, 1973, from J. H. Harden 

to the Chesapeake Corporation. The tnree properties 

with whiGh we are concerned in t..:1is case are shown 

very graphically on this 1935 Evans rnap. If Your 

Honor please, you will see the Harden tract is 110 

acres and has a long straight northerly line, a 

straight westerly line running roughly north and 

south, and a southerly line which meanders along a 

stream or swamp as it is called on th(:! rnai), and then 

becomes a· straight line and an easterly line which 

runs rciughly north and south and ties in with the 

northerly line. You have elongated 110 acres map 

divided into three port:;_ons. I am inclined to quote 

Julius Caesar. The Hezakiah Harden tract which was 

the first parcel cDnveyed in ·,v"hich the 1-'lcCreerys 

subsequently acquired and own todciy is farthrest to 

the right. T~is plat doesn 1 ~ pur~0rt t0 the actual 

App. -26 
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survey but I feel Mr. Causey will cunt end it is 

.locu.ted as accurat.:O!ly si10\vn Q1 this mu;_-'· 

'lii..:.: COURT: That l~? the ;JO S·3p~.l. Harden 

piece, the first piece right here? 

MR. WINFRE~: The one on b12 rig;1t which 

was conveyed in 1890 something. 

i·lH.. CAU::i.i.i:Y: 1893. 

THi:; CDURT: TO.at is the :-Iez8kiah --

HR. WINFH.~B: Yes, sir. 

TI-IB Cl) U RT : ~e have one 1890. Let•s 

see --

MR. CAUSJ.!:Y: I don;t meu.n tG interrupt. 

The first Deed which was 1890 was from Cottrel.i to 

Joseph Harden whereby the whole 110 acres wa:; 

conveyed., 

rl'HE COURT: This is the whole, the first 

110 acres? 

.MR. WINF.iU!a'.:: TiJ.e 110 acres is bounded 

on tne north by a long stru].ght line and southerly 

line, W.J..th the westerly line at ti1is straight: line 

running north and south an.J .,:i: southerly line follows 

this meandering swamp and }?icks up wit:i a straight 

line over to roughl~' this area.. You can see there 

d:'.)ttcd lines and goes off the pa9e. T~.1is is roughly 

where it is., 

App. 27 
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THE OJUR'T: This doesn • t purport to show 

the original 110 acres .. 

It shows it us if we in-

c..Luded this parcel ri•::J°c1t here. The· 1Jl1r1Jose of this 

plat was for the surveyor to show these two parts--

this 1.vas first co;1veved to "t~ezc;cLah, 1393, thirty 

years~ The one conveyed by the 1914 Deed --

THl.'.: WUR'l': 47.·n 

MR. WINFRi~E: Is shown on here as Harden 

Number 2. It is the middle :i;>ortion and t;1en the 

one conveyed in 19.30 in w'l1ich the five acres was 

reserved is the one to the far west or to the 1 eft. 

I hand the Court this copy of this 1930 Deed which 

the court may wish to refer to from time to time. 

N\)w, there are three cases involving my client, the 

McCreeryis, which is a matter of interest to the 

Court. The first v.Jas a suit against t'he llcCreerys 

by the Chesapeake Corporation to restrain the 

l>1cCreerys from crossing this middle portJ..on on a 

road. '1"'.!at case was tuchnically dismissed by the 

Court for failure to prosecute but can be reinstated.• 

The second litigati0n hasb do with the 

continued suit with regard to an excess along either 

side of 608 from an approac h to Interstate 64. 

The highway has already ta}cen it but the question as 

App. 28 
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to who is entitled to the award, th~1t is pending, 

and then we have this case, the purpose of which 

is to determine the location of the five acres 

which was reserved in this Deed. The HcCreerys 

contend that the five acres is along the northerly 

portion of this westerly tract. The basis of their 

argument being that it was reserved by Joseph Harde 

in his deed and he had previbusly reserved the road 

over thi. s tract. And it is. log ica.L to assume that 

he reserved a road leading to his property and then 

he reserved a piece of property connecting with the 

road <,md I think we can show "1ithout any doubt that 

the r..:.>ad which has been in controversy in another 

case and which is the effect of this case, is 

material with respect to that road that' the road 

exist~, it has existed for many· years. We feel 

that while the 1930 Deed is admittedly ambiguous 

as to the exact location of that thirty acres, we 

can show by circumstantial evidence a reasonable 

location where it shoulcl be and we feel that the 

Court could so aeciae it. 

The five acres was owned by the Harden 

heirs thr•:>ugh the years. It continued to be 

accessed :lbr .some years after the conveyance of this 

westerly part to the Chesapea1~e Corporation and the 

App. 29 



11 

I Ii 
l 11 

ii 
1: 
II 

2. 11 

11 

:J 
I: 
I· 
Ii 
ii 

4, I' 
d 

;) !I 
iJ 

II 
(~ II 

1: 
.! 

7 :! 
i1 
i' 

~ ii 

D II 
.j! 

F~rst 
lOCqlloquy 

Mong Trial 
llCdurt and 
C~unsel 

12 

I:l 

17 

18 . 

ii 
lj 
1

1 

[ Tr . 2 5 -2 7 ] 
j, ' 
1' 
11 
1, 

ii 

\i 
11 

II 
Ii 
II 

Ii 
p 
1l 
11 
Ii 

\! ,20 .! 

21 

22 

ii 
:i 
ii 
ii 
ii 
Ii 
i) 

FORMERLY 

H. JAMES DWARDS AND ASSOCIATES 
COURT REPORTERS 

1108 EAST MAit~ STPEET 

RICHMOND, VIRGINIA 

PHONE 648 - 2801 

it was taken off the tax rolls unc.l subsequently put 

back on the tax rolls and the McCreerys.through 

five separate Deeds have acquired ap_proximately 

80 percent interest in the five acres. Judge 

Sowder and Mr •. Francisco, .'.li10.are also parties by a 

separate Deed, acquired the interest in the five 

acres. It is most important to the McCreerys to 

establish their rights in th~t five acres and the 

location not so muc·n as to own valuable land as an 

interch.ange with 64 as to establish tnis key aspect 

oi their rights in the road whic'i1 led to the five 

acres. 

'I'HE QJURT: Thank you, gentlemen at the 

Bar, for your opening statements. Can the Court 

conclude that the reservation of the five acres, 

that it is impossible to bear out the .:Jeed, the Deed 

says which five acres, which adjoins the lands of 

the estate of Hezekiah, Jr. That is impossible 

because it is the 47 acre tract' between the two 

particular five-acre tracts and the Hezekian Harden 

tr<'.lct, is that correct? 

In o·ther w.:)rds, it is five acres and it 

couldnit possibly adjoin the Hezekiah Harden piece. 

MR. WINFREE: That is correct, if Your 

Honor please. We concede that the Deed is ambiguous. 

App. 30 
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If we look only at the Deed, we .cannot tell where 

it is. Vve feel we have to go om:side the Deed. 

THE Q.)UR'r: Is this all impossible. 

On the west it further says then by the lands of 

John W. Harden and Willie E. Harden on the east. 

.MR. WINFRt.:S: That is a correct statement. 

THE COURT: T~1at: w·ould be the 4 7 acre 

tract which w._;uld be --

MR. Cl-\.US.i!:Y: John W. and -~Hllie E. owned 

it at the time of ti1e Deed. 

MR" WINPREE: Correct. 

'YrlE ())URT: Then if it is on.the north 

and the road. This road that continues on out --

HR. ·vvnJFR.c;;~: On your content ion then 

is. that road running across the 37 acre tract from 

that Hezekiah Harden parcel on the east across the 

37 acre tract? 

T~--iE OJU'.RT: To the top northern iJart of 

that boundary • 

MR. WIN.F'Ri!:E: Yes, sir, it \vas a meander-

ing road and it turn2d at five- acres in that area. 

TI-18 CDURT: 'I'i-icn ·thr2 northern line its elf 

------------------------------------------t 
App. 31 
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says on the north and south by the lands of the 

Ci1esapeake Corporati,:m. It couldn it be -- w11en the 

C:·1esacxl'!ake Corporation acquires t~1e LJnd north 

BR. CAUS,~Y: The land north and east of 

this parcel at the east of the Harden tract had 

been acquired by the Chesa1::ieake C:>r;_Y.:n:ation of 

Virginia prior to the execution of this Deed from 

Harden to it, sir. 

He is vvrong then.3, it is 

not, ht~ is 

MR. CAUSBY: 

1 was using the language which vou used. 

'l'H :S CDUR 'T: 

HR. CAUSEY: Own._.::,~i tllt.! t:c<:1ci.: uf lan\.i 

in5icated as EllswJrth on -the li:vans drawing which. yo 

have, sir. 

TH.G CDURT: 

I·iR. CAU~UY: 

;d_l r:i.~Jht, thc.rni\: you~ qentle-

men, for your opening statements. 'They have been 

very informative and the Court appreciabcs the con-

sideration extended to the Court. i·ve are D..)W ready 

to receive the evidence. F .i.:r st •:1 it n c s :.-:; • 

App. 32 
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HR. CAUSi:;Y: If Your Honor please, ti1ere 

ar8 certain matters •)f rec::ircl. \vhic:.i I t11ink should 

go int•.:i the record w·hich are Deeds, as follows: 

The f i~st is a deed from William E. 

.Cottrell and lJora A. Cottrell to ,Joseph H. Harding. 

It. is spelled H-a-r-d-i-n-g, dC1ted Uovernber 12, 1889, 

recr)rded Nay l, 1890, in the Cl0rk: s ·_)ff ice of this 

Court in D8ed Book 5, Pa:Je 18··-1, · whic:1 c ·)nVGys t>J 

Josepi1 H. Haraing, 110 SS/100 acres according to a 

plat and s•1rvev made bv J·~ ,.\. C":ristian, .::>urveyor, 

uated September 26, 1889. i;·foile the Der::>d recites 

that the survey is to be recorde~ with it, neither 

Lr. 'dinfree nor m/self or anybodv els'~ as far as I 

know has been able to £inJ. the surve'T. We would 

l. 

1. 

Norr:::.;: A'~ tnis point the arorc~-mentioned 

Deed &ted :November 12, 1889, :Crom Vlilliu.m ~- Cottrel 

and Nora A. Cottrell. to Joseph h. 1;arding is now 

MR. CAUS::.:Y: 

App. 33 
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ilr. Winfree has given you a c'.>.t;Y of a plat made by 

G. L. E.Vans, dated November 26, 1935, which purport 

to be a plat of the Harden Number 1 and Hard~ni.1' 

Number 2 tracts, then owned by the Chesapeake 

Corporation of Virginia. And w::::. would offer that in 

evidence as Chesa11eake Corporation ~xhibi t Number 

2. 

THJ;; CDUR'l': Com1Jla inant' s Zxt1ibi t Number 

NO'l'.G: i~t this point tiv2. af'.)rementioned 

plat dated November 26, 1935, is mdri.;:ed and filed 

as Comr:>lainant 1 s Exhibit ifari1ber 2. 

HR. CAUSl;;Y: For the next exhibit we 

would offer, sir, a Deed Ciated January 12, 1893, fr m 

J·::>seph H. Harden , and th""rc it is spelled H-a-r-d-

but he is the same person: as E-a-r-d-i-n-g, to 

Hezek:iak Harden, Jr. And this c,.>nveyed with genera 

wc:irranty thirty acres of la.nd and one-half the 

stated dwelling house, it being a portion of the 

land purcJ.1ased by Joseph Harden frorc1 William E. 

Cottrell. It was dated January. 12, 1893, and was 

recorded January 12, 1893, in Deed Book 5, Page 562 

THE CX>UH.'.i': Complainant; s .r.;xhibi t Number 

App. 34 
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NOTE: At this point the aforementioned 

D~ed dated January 12, 1893, from Joscp:-1 H. Harder1 

to Hezekiah Harden, Jr. is now marked and filed as 

Complainant;s Exhibit Number 3~ 

MR. CAUSEY: Your Honor, I think it will 

be helpful to now cross these matters as we intro-

duce them to the l!.'vans plat, Exhibit Number 2, and 

with the consent of counsel if we could enter the 

letter "A" on tl.1e sectL.m marked Hezekiah Harden• s 

Estate, and say this Deed refers to the portion 

, marked 11 A 11 on this pldt. If you wu.nt to enter the 

letter 11 .i~ 11 on this 

Ta:.::; COURT: All rigl1t, sir. 

MR • Ci-l.U .S ZY : You want to ao it with a 

red pencil~ 

'l,Hi: ffiURT: That wc>uld be best. 

MR. CAUSi!.:Y: It is understood that the 

Deed which has just been adrni tted as Comi:ilainant 1 s 

Exhibit Number 3 refers to· Parcel "N' on i:x11ibi t 

Number 2. 

TH~ WURT: That is correct. The record 

would show that. 

r-rn.. CL~USl.N: The nr:=xt !Jeed °L.) be introduc d 

App. 35 
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is a Deed dated July 12, 1940, from J. E. Harden 

and others t:onveyin'::)" to Clarence I ... Harden, the 

property described in the Deed which is Bx:hibit 

Number 3 and which is Parcel 11 A". In this Deed the 

property is described as being bounded on the east 

by Holt Richardson• s property owned by R. E. 

Richardson; s estate, now the property of 'l'. G" 

Layfield;. and on the north, west and south by the 

... .)rOiJerties of the Chesapeake Corporation, known as 

Ellsworth & Oteyso T·nis Deed refers to Parcel "~~·· 

ans passes the title in f'arcel "A" to Clarence L. 

Harden. 

THE aJUH.1': Complainant 1 s .t.:.Xl.1ibit Number 

4. 

NOTE: At this point Deed dated July 12, 

1940, from J. :s. Harden and others to Clarence L. 

Harden is now mar:cea and filed as C-:>rnplainant 1 s 

EXhibi t Number 4. 

M.R. WINFRi~l!:: May I interru1)t a moment, 

if Your Honor please. May I point out that the 

sequence in which these Deeds are being introduced 

is not the chronological sequence. He is giving the 

.:.Jeeds and the chain of title to Purcel 11 A11 and not 

App. 36 
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in the chronological sequence. 

~ r·:IR. CAUS.t:.Y: The next Deed is one dated 

., :: 
!: I•-} 

" I ~ 

·l ii 
ij 
I· 

'5 

December 19, 1950, from Clarence L. Harden, urunar-

ried, to F. D. McCreery and Frances Marion Mccreery, 

and conveys the 30 acres which is as the same as 

() the property CJnveyed to Clarence L~ Harden in the 

7 prior exhibit and is Parcel 11 A'' on Exhibit Number 2 

8 li 
,I 

THE OJURT: Com1)lainant · s .L!;xhibi t Number 
!: 

\) 5. 
1i ,I 

" 10 1:· ,, 
i ~ 

11 i! 
ii 
;I 

l '.2 :1 
11 

NOTE: At this point the aforernentiore d 

Deed dated December 19, 1950 from Clarence L. 
if 
i! 

n :j 
Ii 
" 

l ·l 
\1 .1 
ii 

Harden, unmarried to F. D. Mccreery and Frances I 
Maria.n .Mccreery is now marked and filed as 

11 
lC) Ii Complainant's Exhibit Number 5. 

1() 
i; 
H 

17 ii :1 
ii 
Ii 

18 
ii 
•I 
I' 11 
11 

l~J ~ i 
\! 

MR. CAUS~Y: The next exhibit is a Deed 

dated December 2, 1914 from Joseph H. Harden to 

John \v. Harden and Willie E. Harden which c~:mveys 

~ i 

20 Ii : . 
. I 

47.40 acres as shown on the plat 0£ O. M. Chandler 

21 which is recorded with the JJeed. 'l'he Deed was 

22 recorded January 1, 1915, in Deed Book 13, Page 467, 
;; 

!i 
2;) ;\ 

;i 
!: 

2·1 ·I 

:i 

and this is the property if you will take a middle 

portion of Exhibit Number 2 and mark on it the 

!i 
~5 :! Letter 11 B11 -- I have it here, sir. ~:..nd mark on the 

App. 37 
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middle portion the letter "Bi· / t~1is is the Deed by 

which Joseph Barden conveyed that piece 6i property 

away. The Deed also provided an.d the record should 

show that by this Deed Joseph Harden granted to 

John w. Harden and Willie .C:. Harden in a right-of-

way over the tract of land formerly owned by Kiah 

Harden, deceased, which would be Parcel "A" and 

it also reserves to Joseph Harc'bn the. right, privi-

lege and authority to use a road.through the tract 

of lane=! hereby conveyed which would be Parcel 11 B 11 

as an outlet from his property to th~ county road. 

THE CDURT: Is that all th2 description 

of the road-? 

MR. CAU$.8Y: It read verbatim 11 And the 

said party of the first part hereby reserves·unto 

himself, his heirs and assigns the right, privilege 

and authority to use a road throug!-1 tL1e tract of 

land hereby conveyed as an outlet from his property 

to the county road. 11 

I would point out to the G.:>urt that at 

the time this Deed wus executed, t!1e :::mlv prr.)perty 

which he had left tr1at is .._Tq.seph Harden, lay to t'he 

west of the property C')nveyed. So thu.t the road 

wc.:mld run in an easterly dirocti·)D. Ti12 C';)Unt',r road 

vihich is being referred to is not R•_mte 608. 

App. 38 
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TH~ OJiJH.'I': C.)mplainon:: • s .'.~~{!1ibi t Number 

NOT}:;: At this _point the af,:>rernenti·::>ned 

Deed dated December 2, 1914, from Joseph Harding to 

John \\I. Harding ancJ \hllie -2:. Hardin<J is no.v marked 

and filed a.:> Complainant 1 s · Ex·:1ibit NUit1ber 6. 

MR. CAUS~Y: 'I'he next is a Deed dated 

August 10, 1934, from John W" Harden, single, 

and Willie E. Harden, single,. to R. W. Taylor, which 

conveys 47.40 acres of land which is the same pro-

perty as in the Deed in the immediatc.;;l-i preceding 

exhibit Parcel 11 B 11
• And this Deed also conveys ·the 

property with a recital and I quote, 11 Tr1e Deed con-

veying the above.,..mentioned ti-act of L.ind to the 

parties of the first part he.r:r.~in from Joseph H. 

Harden reservGs unto the said Jqseph :·rarden, his 

heirs and assigns, the ri~1t, privilege and authori-

ty to use a road.through the tract of land hereby . l 
ti1e county 

road. 1
' Tnis Deed was admitted to rcc,::>rd Se.:.:itember 

S, 1934, in Deed Boo;: 24, pa:;re 367. 

Td1~ WUHT: 

7. 
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NOT::;;: At t;1is point the aforementioned 

De2d dated August 10, 1<334, from Jol111 w. Harding, 

.Single, and Willie E. Harden, Single, to R. W. Taylor 

is now marked and filed as Cor,10lainant 1 s i~hibit 

Humber 7. 

MR. CAUSEY: The next is a Deed dated 

October 25, 1935, from R. W. Taylor (Singl.e) to the 

Ci1esapeake Corporation. It conveys 47.40 acres whic 

is the same property conveyed to R. VJ. 'l'aylor by the 

Deed in the immediately preceding exhibit and is 

Parcel 11 B11 on.Exhibit Number 2.and this Deed conveys 

the following language 11 The Deed conveying the-abovej­

mentioned tract of land to the party cf the first 

part herein from John W. Harden (Single) and Willie 

E. Harden, (Single) reserves unto t;.1e suid John w. 

Harden (Single) and Willie .e:. Harden (SirnJle) his 

heirs and assigns the right, privilege and authority 

to use a road through the tract of land.hereby 

conveyed as an outlet from their pr,'.)f>erty to the 

county road." 

THE OJURT: Complainant 1 s .2:xhibit Number 

8. 
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NOTE: At this point the .::iforementioned 

Deed dated October 25, 1935, from R,, w. Taylor 

(Single) to the Ci1esapeake Corporation is now marked 

and filed as Complainant• s Exhibit Number 8. 

_r. .. 1R. CAUS;.!.'Y: The next ex·r1ibi t is a Deed 

dated April 29, 1930, from J. H. Harden (Widower) 

to the Chesapeake Q:)rporation • ... inic·h was admitted to 

record April 29, 1930, in Deed Book 22, Page 262. 

This is the Deed of 33.25 acres subject to the 

exception of five acres with which we are here 

c::::mcerned and of other parcels now to the extreme 

west what is designated on the .G'vans plat as Harden 

Number 1 you would mark the letter 11 C''. TJ.1is Deed 

relates to Parcel 11 C11 on that-plat. 

THE CDUR'r: Thank you. Complainant's 

Ex~-iibi t Humber 9. 

NOre: At U1is point the aforementL>ned 

Deed dated April 29, 1930, from J. n. Harden (Widower 

t0 the C~1esapeake Corporation is now marked and · 

filed as Complainant 1 s Exhibit Number 9. 

MR. CAUSEY: 'Ehe next, if Your Honor pleas , 

is a Deed dated July 27, 1933, from the Chesapeake 

App. 41 
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Corporation to the Commonwealth of Virginia w~1ich 

conveys the parcel of land containing 4.84 acres more 

,· 

c) ii 
i ~ 

4 !I 
11 

5 11 

11 
() 

'I I· 
11 

7 !: 
i; 

or less for the improvement of what was then known 

as Route 155 and which is now Route 608. 

You will find on that evidenced plat that it shows 

that the portion of this right-of-way which was 

within Parcel · 11 c 11 on the evidence plat is 1.9 acres. 
ii 
" ~ 
11 ,, 
11 

!) ii 
!! 

The remaining portion of what was covered from this 

Deed is from the Ellsworth Tract which is owned by 

11 
HJ iJ 

Ii 
Cb.esapeake and through which the road also ran. 

l• 
l l !1 'IHE Q)UH.T: Complainant;s Exhibit Number 

l ') 
1i 

10. 
I' .; 

1') i! 
•} ii ,, 

11 ii 
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NOTB: At this point ·the af·.Jrernentioned 

15 'I j. 
,, 
ll 

1() 1: 

II 

Deed dated July 27, 193 3, fror:1 the Ches3peake · 

Corporation to the Commonwealth o"i Virginia is now 
·' 
ji 

17 ii 
ii .I 

marked and filed as Cornplainant~_g .C:Xhibi t Number 10. 

18 11 
p 

rn ii 
,I 

I! 
20 1: 
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THE CDURT: At this juncture, Exhibit Numbe1 

10, was there any other grantor, any other Deed to 

21 ii 
'I 
I; 

" 
tll.e State Highway Commissioner oE Vir,;rinia or 

11 

22 
!i 
!i 

2:l " ;• 
1} 

Commonwealth of Virginia, any other grantors at this 

location·? 
l! 

2·1 !i 
" 
:1 

JI.JR. CAUSEY: No, sir. 

2G THE (l)UR'l': Do you know why? 

_______ ,,_ _____ ~L----------------"--..,..--------_;_ ____ -:-A-p----:4-::2::-------t-
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MR .. CAUSEY: I think the answer is as 

you know, we have the plans wl:1ich show that that 

property was construed --

THE OJURT: It refers to the plan here. 

MR. CAUSEY: 'I'r1is is the next exhibit, 

sir. The next exhibit is a ''Plan and profile of 

proposed State Highway,. 11 wi1ich the highway 

recovered by tne foregoing deed in t~·1e immediately 

preceding exhibit and consists of a title page and 

page 004i 005, 006, 007, 0u8, and 009, and 010 and 

011. The. position acquired from tlw Chesapeake 

Corporation by the Deed Wdich is the preceding 

exhibit is shown at Page 006 and 007. It also shoul· 

be noted that on Page 008 and 009 is shown property 

which the Highway Department acquired at that time 

from J. w. and W. E. Harden; wi.1~_ch is located about 

half a mile north. 

THE CDUR'l': Gentlernen at the Bar, assumin 

that the contention of the respondents is what it 

is, wouldn 1 t a .i:>art of this highway as of that time 

be in that five acre parcel? 

MR. CAUS:C.'Y: Yes, siro 

THE COURT: Then ii that position is 

strengthened that would be that the .Highway Depart-

rnent did not have good title as of ~930~ 

_App. 43 
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MR. CAUSEY: I think tha c is a proper 

conclusion, sir. 

THE OJUR~l': All right. Mark ancl f..i.le 

that a[:; Complainant 1 s :sx·i1j.bit Nur:-iber 11. 

NOTE: At this pOint t}1e a:Corementioned 

"Plan and Profile of Proposed State Highway" is J,'Yr1 

mar]rnd and filed as Com,.:;;lainant 1 s Ex.:.1fbi t ~1rn11lJ .. ~;: 11 . 

MR • CA.US EY: If Your B:onor pleas0, the 

next exhibit is a Deed dated Avril G, 1970, and 

recorded April 23, 1970 in Deed Book 60, Page 418, 

from Viola H. Harden and others to ./. D. DcCreery 

and Frances M. HcCreery, \inich cc)nVe'/S all of the 

grantors 1 right, title, a.no. i;:1tercs c into a parc.;;l 

oi land described as containin-;r £ive 3cres and 

de.scribed as the exceptLm and reservati,:m in the 

which Mr. and Hrs. IlcCre2r:-/ clair:wd title to the 

five acres which is being here disc.usseo. 

'IHE CDUR'l': Complainant's Exhibit Number 

l ") 
~. 

NOTE: At tID.is point. the c:dorementionec 
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ii 
1: Deed dated April 8, 19'/0, from V:i.ola H. Barden and 

2 I' 

:1 others, to j~'. D. HcCreery and·. J:'r;)nC'~S Vi .• UcCreery ,, ,, 
1: 

•) 

,) 1: 

I! 
I' 
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'I 
ji 

n 
;) 

! ~ 

i! 
" 'I 1. 

(j J! 

" 'I :. 

MR. Q\U S .:i:Y: ·rB ne:x:t ex:hibi t, if Your 

7 L HDne>r please, is a Deed dated Hovemher 4, 1970, 
i' ,I ,, 

8 
Ii 

~) I! 

rcc'.Jrded February 24, 1 S'l:L, in Deed Dook 61, J:>age 

546, from G. Preston Grif fit~ and oth2rs t0 F. D. 
I! 
i' ,I 

10 ti 
•I 
Ii 
:) 

11 ii 

hcCreer] and :lTrances H. ilcCrcer>/ <::rt(\ sfo1ilarly 

conve•/s the j_nterest of ·ci1:).->C parties in t!1e five 

I :2 
:i 

ac.r.8:3 reservec;. 
!• 
'I 

1:3 
'I 
!t 
1• 

I' 
11 

14 1· 
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15 
ii 

Hi 
11 
i! ,, 

TE..:; mu H'I': G:.xnpla i nant; s Exnibi t Number 

NOTE: A.t this lJoint the c.1f'>rernent ioned 

17 Deed dated November 4, 19'/0, from G. Preston 

lH Gr if fi th and ot.:.1ers to F. D. LcCrc•2:c:·'r and Frances M. 

l!l 
q 
•' Ii 

I-lcCreery is now marked a.nc~ filed ci. s 2_:2!lr1:ilaina:nt 1 s 
!i ., 

20 :l 
!I 
H 

:Cx~1ibi t Number 13. 

21 :I 
'\ I, 

22 
ii 
il 
!! 

1-lR. C.Zi.U.:iBY: The next ex}1ibit 1 sir, is 

'I 

2:l 
I; a D8ad dated May 11, 1970, ir~n Matilda Couch and 

2·t 
~ I 

oth8rs to F'. D. HcCreery and :o'rance:-:; Ii. HcCre.ery, 
,. 
'i 

25 I· d 

:i recc.)rdcd Ssptcmber 22, l<:''/O, in :;j:::;'--~c' t3c-o};: 01, 1-'age 
1: 
1' 

1'1-~-

I• 
' ,! 
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41. 

200, and conveys the interes l: of: the grant·ors in 

the five acres reserved. 

TEE C'vURT: C0mplainant • s ~xhibi t l\Jumber 

14. 

NOTE: At this point ti:1e af:Jrementioned 

Deed dated May 11, 1970, from Matilda Couch and 

others to F. D. i'·'lcCreery and :?ranees N. Mccreery is 

14. 

MR. c:::.P.USBY: Tbe next is a Deed dated 

April 8, 1970, recorded April 10, 1970, in Deed Book 

60, Page 394, from Annie Harden ~>Thi te and othens to 

F. D. Mccreery and Frances H. :t-kCreery and c::mveys 

the gra.ntors 1 
· interest in the five acres reserved. 

THE ffiURT: Complainant's .::xhibit Number 

1 ,-
:.). 

i10TE: At this point bie aforementioned 

Deed dated April 8, 1970, from Annie Harden White 

to 1". D. Mccreery and Frances. J·JJ. Iv~cCrcery is now 

marked and filed as Corn 1Jlai11ant; s Ex~1ibit Number 15. 

App. 46 
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1''1.R. CAUSEY: TI1e next is a Deed dated 

June 9, 1970, from Mary Davis to F. D. l'JicCreery 

and J?rances M. Mccreery recorded ,Julv 22, 1970, in 

Dee<J Book 61, Page 58, and conveys the grant ors• 

interest in the five acres reserved. 

THB OJURT: Com,t)laina nt' s Bx"l1ibi t Number 

16. 

NOTE: At this point th8 aforementioned 

Deed dated June 9, 1970, from I~ary :;:!; •. Davis to 

F. D. Mccreery and Frances M. 1-~cCreery is now marked 

and filed as _Complainant 1 s ~~xhibi t tlurnb~r 16. 

MR. CAUS~Y: lir. Winfree, I t-nink it can 

be stated for the record that t~.1ese Deeds to M.r. and 

Nr. Mccreery represent what they ascertain to be 

their interest in the property. 

MR. WIN:FR.8:2:: Correct. 

MR. C.~US.i.!.Y: The next, sir, is a Deed 

dated March 8, 1968, recorded March 11, 1968, in 

Deed Book 57, .i?age 162, from Robert \'lesley Couch and 

Ann Couch, his wife, RJbert vlestley Couch being an 

heir-at-law of J. H. Harden, to ,John G. Sowder, 

::>-o-w-d-e-r, and ·,r. c. Francisco; Jr., \·1hereby the 

grantors convey all that certain piece of land lying 

App. 47 
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and being in Cumberland Magisterial .tJistrct, 

43. 

containing five acres of land and bounded as follow 

On the north by Chesapeake Corporation of Virginia, 

on the east by State Route No. 608, on. the south 

and west by the Chesapeake Corporation of Virginia. j 

And it restricts-that it is the same property reser~ed 

in a Deed from J. H. Harden to Chesapeake Corporatidn 

1n Virginia dated April 29, 1930. And is the deed 

whereby John G. Sowder and J. C. Zrancisco would 

claim any interest in the five acres. 

THB ffiURT: Com1)lainant: s t:xhibit Number 

17. 

NOTE: At this point the .aforementioned 

Deed dated Marci:1 8, 1968, from Robert Wesley Couc}.1 

and Anne Couch, his wife, to John G. Sowder and 

J. C. Francisco, Jr., :Ls now marked and filed as 

Complainant• s Exhibit Number l'/. 

MR. CAUSEY: 'Yne next exhibit, if Your 

Honor please, is a plat of G. L. Evans, certified 

Surveyor, dated February 20, 1931, of the Harden 

tract containing 32.4 acres and is the same plat 

which is filed with the petition in t:1is case as an 

exhibit but it is being introduced noi·/ al though it 

App. 48 



" ,·, 

·I 

ti 

'7 

8 

I 0 

11 

12 

15 

1 () 

17 

18 

21 

2·1 

CRAN; - SNEAD 6< Assoc IATES 
FORWEGLY 

H. JAME! :::owARDS AND Assocti.\TES 
COURT REPORTEFiS 

1108 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 648 - 2801 

44. 

is an exhibit already. 

'IHE Q)URT~ Complainant" s Exhibit Number 

18. 

NOTZ: At this point the aforementioned 

plat of G. L. Evans dated February 20, 1931, is now 

marked and filed as Complainant• s Ex~1ibi t Number 18. 

THE COURT: Let the record show that this 

is recorded in the Clerk•s office oi the Circuit 

Court of New Kent. 

MR. CAUSEY: For the record, it has not 

been admitted to record. 

If Your Honor please, I guess probably 

I had better let you introduce this. I will not 

introduce this one at this time. There may be cer-

tain exhibits for the record which £.'fr. Winfree would 

want to. introduce which I don•t think I should intro 

duce on his behalf. You were indicating you wanted 

to take a recess? 

THE Q)URT: HavG you £inish2d with your 

exhibits? 

MR. CAUSEY: We will get to those later. 

There are other exhibits, there are aerial photograp s. 

These are exhibits in the record. 

___ Jj __ ----·-----------
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THE ffiUR'r: It is now <..:ippr.:Jximatel y f ifte "'n 

minutes past eleven. We · .. 1ill tal~e a mid-morning 

break and come back in ten minutes. 

NOTE: At t:1is :point there is a brief 

recess, after which the hearing continues as follows 

viz: 

TH~ O)URT: i·ir. Phillips, would you like 

to come to counsel table herci·~ 

MR. :c->HILLii?S: 

THE CDURT: We are now ready to proceed 

with the evidence. 

HR. CAUSJ:!:Y: If Your Honor please, there 

are a couple of matters I t-:1ink Mr. ~·Jinfree would 

like to introduce at this tiine. I have no objection 

and I think it would help. 

THE O)UR'f: These are Respondents• 

Exhibits? 

il'm. WINFRJ.!:l!:: Yes, sir. And they will be 

br..Jught out by witnesses in due course. We feel if 

the Court had .them at this t_Lme it would facilitate 

the Court 1 s understanding of the ma i:.ter. 

This is a plat made by Mr. William H. 

H.cdd, September 17, 1970, purportin·J to show the 

App. 50 
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five acres we have been discussing. 

46. 

THE COUH.T; Res.fY:mdcnt 1 s Exh.ibi t No. A. 

NO'l'.t!:: At this p:Jint the aforementioned 

1Jlat of William H. Redd, dated .se1Jternber 17, 1970, 

MR. WINFREE: Them we i1ave wh2i:. purports 

to be a family tree of the descendants of H. Barden. 

THE <X>URT: Wotild you r:tar·i::. -c·;1cse "A'' and 

11 Bi; for clari:cication. 

f<1rnily tree. I have furnis.L'led hirn · ':rith a copy and I 

thought that vfr1en references are maCic to the family 

rclati )nsi1ips of th·.:,; Hardens, it "1'7•:m:Ld facilitate ti'1e 

Court:s understanding. 

THE mU;lT: Resp'.)ndent • s .Sxi1ibit Number B .1 

NOTE: At this point the ai=irementioned 

family tree, descend.ants of H. Harden, is now marked 

and filed as Respondent~ s Exhib_i t _ _l:l. 

MR. WHlJ?R.c:.:c;: llr. Causey anli I have 

discussed the Lk1tter of gettin9 j_nto tne record tne 

:i.nrormation shown on the land b.)ok o:::: the county with 

·------,-------------------------'-------t-
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FORMERLY 

H. JAMES DWAHDS ANO ASSOCIATES 
COURT REPORTERS 

\\06 EAST MAIN STRE'-T 

RICHMOND, VIRGINIA 

PHONE 646-260\ 

47. 

respect to the prop8rty in question. First the 

five-acre parcel showing how it was handled by the 

tax assessors on t.he L:i.ncl boo;;:s. ;.~nd. I have made 

an extract fr:xt1 the land book· rather than haul the 

book into the courtroom. 

HR. CAUSEY: I have n::> objection. 

1,rn. WIN1?R.i.!:.c;: Lr. Causey !1as been furn isl ed 

vJith a C•JPY of this. 'I'~1at first · i::> --with respect tr 

the five acres described as· J. H. Harden, CUmberland 

District. 

T:d E OJ UR'l' : Resp0ndcnt 1 s ;.:;:·(hibit C. 

N0'1'E: At ti1is point t!1e aforementioned 

extract from the land book records is n:)'W marked and 

.MR. WINF!{~E: And then an extract from the 

land books in the _property in.the nc:i.rnc of Chesapeak 

Corporation showj_ng how it was assessed f r:.:Jm 193 4 

t"i1rou9h 1942 with particular: respect to the western-I 

most parcel which was designated as· Parcel "C" on .. 

the Evans map. 

THE COURT: Resp,)ndent 1 s E;-';: 1:libi t Number D. 

NOTE: At t11is point the 2forementioned 

App. 52 
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48. 
(; 

==============~' ==============~~===============================================F= 

extract from the land book records is now marked and 

'l !1 
£, ii filed as Resoondent•s_ExhibiLJd-

i! 
:3 i 

l: ,. 
!j 

. 1 Ii .MR. WINFR.t::S: 'l''l1at•s all • 

- Ii :) '! THE COURT: All rig:1t, thank you, gentleme . : 

· Ii 
GT'1~timony of We are now ready to proceed. 

, Rqeert F. 
7 BJ:1'9.ke Mr. Causey. 

!I . 
8 J!ITr. 48- 75] MR. CAU ,s;~y: J .. 1r. Drake •. 

D 

10 

11 

J :2 

1:3 

14 beh::1lf of the c:>mplainants, being first duly s•:rorn, testified 

1:i as follows, viz: 

,, 
lb !I 

DIRECT EY~~.MINATION 

I! 
!: 

17 Ii 
Ii 
1: 

Ji) 
ii 
II 
j: 

Please state your name, 3ir? 

II 
'I 

19 I· A Robert :!:-"'. Brake. 

20 :1 
" 

Q Are you employed by -the Chesapeake 

I' ·' 21 i' 
" I' 1! 

Corporation of Virginia? 

II 
22 " ,, 

•I 
i\. Yes, sir, I am. 

!J 

!! 
2:l ·1 

ll 
In what ca1Jacity.:' 

:; 
2·1 As a Forester. 

2~> 
Q Are you familiar ~1i th the property which 

App. 53 
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CRAN-·• SNEAD & ASSOCIATES 
FORMERLY 

H. JAMES 2:DWARDS AND f~SSOCIATES 
COURT REPORTEflS 

1108 EAST MAl~J ~,TR[t:T 

RICHMOND. VIF<Gltlll·. 

PHONE 648. 280 I 

49. 

================'~'--==================~============================================================I== 

we described as Chesapeake Harden Number 1 and Harden Number 

2 2 Tract? 

A Yes, I am. 
c) 

Q I show you Complainant's Exhibit Number 2 

and ask you if the parcel identified by the rec1 letter "D" 

on that drawing is what you term as the Harden Number 2 

7 
tract? 

A Yes, sir, it is. 

Q Is the parcel identified by the red lette 

10 
as '' C" that which you identify as the Harden Number 1 tract? 

11 
A That•s rig-ht. 

MR. CAUSEY: Judge, we have some aerial 
!:!. 

photographs here and I think they have got to be 

leave the bench and go 

it be agreeable to vou to I 
over to that table!_,_ The table 

I 

j .. \ 
looked at flat. Would 

where a witness testifies or would you prefer to 

17 
put them on your desk in front of you. 

18 Ii 
i\ 

THE OJURrr: We can proceed over there. 

ii 
ID q .. 

ll 
20 

NO'l'E: at tnis point trie Court, counsel 

21 
<ind the witness are viewing ti·ie pho·cogra1)hs. 

:22 

TdE CDURrl': Are these to be entered as 
2:\ 

2·1 
exhibits? 

:: 

2;) 
1; 
I, 

I' .1 

MI-{. CAUSEY: Y~~s, sir. 

i: 

·-r---
'.; App. 54 
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FORMERLY 

H. JAMES :owARDS AND ASSOCIATES 
'couRT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 648. 2801 

Brake - Di~ect 50. 

THB (J)UR'l': How many are there, Mr. 

Causey? 

MR. CAUSE.Y: Seven, all total. 

THE CDUR'l': We will proceed with 19 and 

20 and so on through Complainant•s Exhibit Number 

25. 

NOTE: At this point the aforementioned 

aerial photographs are now marked and filed as 

ComDlainants.Exhibit NumJ:?e.r.:s 19, throucrh 25. 

MR. CAUSEY: Pick up Exhibit Number 2. 

BY HR. Cl~US.8Y: (Continuing) 

Q Mr. Brake, I show you what has been 

identified as Complainant•s Exhibit Number 19, \·J'hich bears 

at the upper left corner the date, April 17, 1937, and ask 

you to tell me what it is, sir? 

A This is a photoq-raph from the Department 

of A-;J"riculture and Stabilization Conservation Division indi-

eating that aerial photograph of a secti·:>n of New Kent County 

made at the stated date, April 17, 1937. 

Is the State Hiqh\.vay which is now known 

as Route 608 shown on this photograph and if s<), will you sho 

w~ere it is by pointing to it? 

----··---ri·--­
" 
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FORMERLY 

H. JAMES :ow ARDS A NO ASSOC.fA TES 

COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 648-2601 

51. 

It is shown on the pnotograph running in 

a diagonal direction across. the pl1otograph. 

Would you at the top of the photograph 

and at the bottom of the photograph put the letter "A 11 · in 

red pencil here to show what you have just described? 

NOTE: At' this p::Jint tho wi tncss marks 

the aforementioned photograph as requested. 

BY HR. CAUS~Y: (Continuing) 

Now, to get the correct orientation with 

res_t)ect to the photograph, what direction is n 1:>rth? 

To .the top oi the p~·wtograph is north, 

as near as the plane could be flown. It may var~r a few 

degrees. 

Q Will you also show by clesiqnating at the 

point with your finger on the photoc,Jraph what is now the 

pr::>perty or essentially the pro1)ert•1 O'dneCi b" r·.:.r. McCn~ery 

designated as Parcel 11 A" on Exhibit Number 2? 

A That parcel of land is hen~ (indicating) • 

Would you put wi t.l. t.1is red i)encil the 

letter 1'B 11 roughly in the center of that area: 

N0'1':8: 'l'he witness marks the photograph as 

requested. 

App. 56 
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H. JAMES I .DWARDS AND ASSOCIATES 
COURT REPOR1 ERS 

1108 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 648-2801 

Brake - Direct 52. 
:'=:===============-=·==================================================r== 

BY HR. CAUSEY: (Continuing) 

Q Would you now identify on· the ph-.:>tograph 

what is designated as Harden 'rract Number 2 on Comi)lainant 1 s 

Exhibit Humber 2 with the letter "B", identified on the 

p~1otograph with the letter "C" and putting the letter approxi 

mately in the center of the arcat 

That tract is right here (indicating). 

NOTE: At this point the \vi f.ness Darks the 

photograph as requested. 

BY !'1R. CAusr;y : (Continuinr;:r) 

Q Will you 11.)W identify on t'.13 1)hotograph 

what is s:1own as Parcel 1
' C" on Com.i.Jlainar:it: s :·£-:"l1ibit Number 2, 

putting the letter "D 1
' approxirnat ely. in tnc center of that 

area? 

'That is tho tract c·.Jming from l1ere 

( indicatin:J). 

j·TO'.L'E: At th:c.s p::>int -~-·:1c w i.t:ness mar1rn 

the ph:Jtograph as req1Jest2d. 

nv l'ii{.; C.:~USSY: l Continuing) 

In t;1e .c0t!rse ·1L .__,our ''!.Ji.:"~c as a· Forester, 

App. 5 7 
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53. 
================ 

ii 
~L-

tl 
II 

ii 
~ I 
Ii 

z i! ,, 
·' ,, 1.'·~ Yes, sir, I do. 
!I 

•) 

jl 

4 !i 

(), 'rhere is immedJ.ately to L1e t-.:;ast of what 

~r:)u have clesignuted as J:-;.oute SOB, aa:i adj a cent to y:.:mr red 
l! 
I' 

G i! 
'I j, 

b j! 

letter '':U", a white area. d)uld ·.rou describe ·,1hdl: that 

represents·? 

7 
II ,, 
:1 

A That is a cleared and non-wooded area 
11 
i: 

8 Ii 
I. 

indicating an open area and if you further exGmine it, you 

0 
11 
ii 
[I 
ll 

10 ll 

will fine:. that. there has been tops=.Jj.l re:noved fr·.Jm ·che area 

·Jr it; :3 of an uneven ci.1aracteristi<'.:. 
" 'I 
I' 

11 ii ,, 
I' d 

If there was any sm~ll ~lanting on the 

JZ 
:I 
!I 

a.i:-eu., i\nuld it still ~:3;Kiw as bc:~ng ·)pen! 

}'l ii 
'· .•j 

Ii 
If iri small pl::::1nt irHJ, :i. \::. \\1'.)Ulci J:>2cause 

II 
1: 

H ii 
I· 

it ~)ulC nJt pick it up. 
:i 

];"', 
;i 

i! 
d 
1· ,, 

1() !! 
It 

What is tiK: general condj.ti:Jn here indica -

ing area '' c•· and 11 D" at the time 
!1 

Ii 
17 n 

!I 
ta . .;:1:);.1 as tc) th2 stand of timbel.-~' 

I! 
1; 

1H There is a piece of woodlana. There has 

l!J been a cutting operation sometime prior to the date of the 

20 photograph. 

~I Q Are you able in your experience to indi-

22 cate how much prior to that time the cutting operation would 

z:1 
11 

have taken place? 
~ \ 

21 A In my estimation, five to six years. 

25 Q Now, there is a road which lies to the 

-----i-----J..;--·---~----
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CRAN' •SNEAD Ile ASSOCIATES 
FORMERLY 

H. JAMES :owARDS AND ASSOCIATES 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND. VIRGINIA 

PHONE 648-2801 

54. 

west -- excuse me, to the east, of wha.t you have designated 

on the photograph as Parcel .B. You know what that road is~ 

A In that period it was known as Highway 

155. 

Q Was that in existence prior to the con-

struction of what is now Route 6081 

A Yes, sir. 

Q This was then the county road? 

A Yes, sir. 

Q I ask you turning now to an area west of 

the present Route 608 which you have designated by the letter 

"A" to 11 A 11 and ask you does that run off to the west and 

ask you what that is·? 

A That would have been the road at the 

time the photograph was taken. 

Q And that again to the best of your know-

ledge existed prior to the construction of Route 608? 

A Yes, sir, it did. 

Q I now invite your attention to what is 

designated as Complainant•s Exhibit Number 20 in which bears 

the date at the top of 3-9-43, and ask you to tell me what 

that is? 

A That· is an aerial photograph that again 

is from the Department of Agriculture. 

Q Covering the area in question? 

-;-.---· 
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Brake - Direct 

A 

\.,;RAN'' • :>NEAO Ila ASSOCIATE:~ 

FORME.RLY 

H. JAME~ =:owARDS AND ASSOCIATES 

COURT REPORTERS 

1108 EAST MAIN STREET. 

RICHMOND, Vlr<GINIA 

PHONE 648-2801 

It covers part of the same area. 

55. 

Q Would you again with the use of the 

letters 11 A11 to "A" mark where present Route 608 goes across 

that property? 

NOTE: At this point the witness marks 

the photograph as requested. 

Q Would you again mark with the letter 11 B11 

the-appr0ximate center of the thirty_acres·belonging to 

Mr. !'-'1cCreery which is marked as Parcel 11 A11 on Commonwealth• s 

Exhibit NumbE;)r 2. 

NOTE: At this point the witness now mark 

the photograph as requested by counsel. 

BY MR. CAUSEY: (Continuing) 

Q Would you mark now with the letter 11 C11 

the approximate center of your Harden Number ltract which 

is marked as 11 B11 on Commonwealth• s Exhibit Number 2. 

NOTE: At this point the witness marks th 

photograph as requested. 

BY MR. CAUSEY: (Continuing) 

----~·. __ J __ ·--·-~·-'--------------------·---'--....,---...,.--,,,---------1-
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FOR MERL. Y 

H. JAMES ·::owARDS AND .0.SSOCIATES 
COURT REPORTERS 

1108 EAST MAIN STRL7ET 

RICHMOND. VIRGINIA 

PHONE 648·2801 

56. 

Q And finally mark with the letter 11 D11 

the approximate center of Harden Number 1 tract which is 

11 Ci• on Complainant is Exhibit Number 2. 

NOTE: The witness marks the photograph 

as requested. 

BY MR. CAUSEY: (Continuing}. 

Q When ref erred to an area which you indi-

cated as to the topsoil being removed on the earlier plat, 

do yoµ see that area and could you tell us from this plat, 

from this photograph, what the condition of the area was 

at the time this photograph was taken? 

A That area is located here (indicating) 

and there is a timber stand beginnin~ to grow up there. 

And you can see the rows of planted trees. You can see the 

rows indicating that the trees were planted a·nd the pre-

determined separations. 

Q Is there still not in existence in this 

plat the road which you have described as the old road 

running to the east of Mccreery property Parcel "B ... ? 

A Yes, sir, that road is there in existenc 

here (indicating}. 

Q What is the state of the particular 

area as far as cutting is concerned in the photograph shown 
ii 
i! 

__ :.1_·-·-----------------------~--------------t-
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Parcel "C" and 11 B11 ? 

57. 

2 A The forest growth has grown, continued to 

:; mature since the 1931 photograph. 

4 What is the significance of the numeral 

B lefthand corner.of this photograph? 

b That is the date the photograph was 

7 

I ,, 
fl 
:I 
I' ·' i• 
i! 
ij 
lj 
11 

ii 
1! 
H 

I :now show you what is identified as 

Complainant's Exhibit Number 21 which has in the upper left-

110 hand corner the figures 10-13-53 and ask you to tell me what 

11 that is·: 

A That is an aerial photograph that was 

J:; provided by the Department of Agriculture. 

l l Q Why is it difference from the other ones 

Fi we are talk:ing about? 

lb A 'r.hese were used at different times and 

Ti' given different photographic processes and were taken at 

different times of the year. 

Q Would you again with the letters 11 N 1 to 

20 
11 A 11 •identify on th.is photograph the extremities shown on 

21 Route 608? 

22 
~ I 
I' 
·I 
;1 
;I 

~:) 
1: 

1\ 
NOTE: The witriess marks the photograph 

2·1 as requested. 

2;', 

,, 
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J! 
__ il.__Brake - Direct 58. 

BY MR .. CAUSEY: (Continuing) 

Q Again on the identified photograph 11 B11
, 

the approximate center of the Mccreery thirty acres which we 

previously referred to on the old photograph as ... B 11
• 

NOTE: At this point the witness marks 

the photograph as requested. 

8 

BY MR. CAUSEY: (Continuing) 

10 Q Identify as 11 C11 .the approximate center o 

J l Harden Number 1 Tract which is identified on the other 

12 photograph as 11 c11
• 

1:3 

H:i 

1: 
li ,, 
ii 
Ii 
i: 
!i 
II 

Ii ,, 
" 1' ,, 
Ii 

NOTE: At this point the witness marks 

the photograph as requested. 

17 BY MR. O\USEY: ( Continuing) 

w Q And mark the approximate center of your 

20 

21 

I)') 
.:...•J 

24 

i\ 
ii 
!i 
:1 

Harden Number 2 Tract which is identified on the other photo~ 

graph as 11 D11
• 

NOTE: At this point the witness marks the 

photograph as requested~ 

25 BY MR. CAU;:5EY: (Continuing) 

I 

~--
; App. 63 
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59. 

Mr. Brake, could you locate 011 this 

photograph and could.you point it out, the area which appear 

on the first photograph as being cleared as far as topsoil was 

concerned? 

A Yes, located right here (indicating). 

Q What is the condition of the tract at 

that time? 

A The planted timber growth on it has 

matured further. 

Q What is the condition of the timber on 

the areas which you have designated as 11 C11 and 11 B11 generally 

during that period of time? 

A All has matured further. 

Q Do you find 01 this plat any reference to 

the county road running east on this photograph, any referenc 

to the county road running east on the Mccreery property? 

A The road is still shown as being in 

existence. 

Q Now, I show you a photograph dated, or 

identified as Complainant• s Exhibit Number 22, bearing in the 

upper lefthand corner the numerals 4-26-60 and ask you to 

state what that is? 

A An aerial photograph again from the 

Department of Agriculture. 

Q Can you locate on there what is the prese t 
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I W'.ill put the emblem "A" to "A". 

60. 

Could you locate oh there the Mccreery 

property of the thirty acres which you have previously ident·-

fied with the letter 11 B11 ? 

NOTE: The witness marks the photograph 

as requested. 

BY HR. CAUSEY: (Continuing) 

Q Could you locate the approximate center · 

of the 47 acres of the Harden Number 1 Tract which you have 

previously identified on photographs by the 1 etter 11 C11 
0 

NOTE: The·witness marks the photograph 

as requested. 

BY MR. CAUSEY: (Cdmtinuing) 

Q Now, does this particular Exhibit Number 

22 embrace all of Harden 'I'ract Number 2 and Number l? 

A No, it doesn• t include Hardeh Number 2. 

Q I show you now -- what i~ the state of 

the timber on Harden Number 11 C"'? 

A Further matured from the prior photograp 

Q Has there been any cutting with respect 
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to it? 

A There is -- a cutting operation just 

occurred or possibly in progress. 

Q How do you determine that? 

A I see evidence of a lO<Jg ing road whereby 

built into the tract and branching out frvrn the tract and 

points within the tract in at least three or possibly four 

places. 

Q Would you describe to -- what this 

10 photograph shows as to the road running east of the Mccreery 

H property, is it still in existence on this photograph·? 

A The road is still in existence and in f ac 
· it ··has been improved. J:J 

,1 11 
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Q Now this is the photograph identified 

as Complainant 1 s Exhibit Number 23, ahd bear·s the date of 

1-22-68 at the top. Tell us what thal.. is·? 

A That is a photograph drawn by the Virgini 

Department of Highways which I obtained a copy. 

Q Does it show the area in question? 

A Yes, sir. 

Q Would you show on that photograph first 

by marking with the letter. 11 A11 present.:·Route 608? 

NOTE: At this point the witness marks the 

photograph as requested. 
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62. 

BY MR. CAUSEY: ( Continuing) 

Q Now, could you show by the letter "B" 

the McCreery property, thirty acres, putting the letter in 

the approximate center of the same? 

NOTE: At this point the witness marks 

the photograph as requested. 

Q And your Harden Number 1 Tract consisting 

of .some .forty acres? 

A I will use the letter 11 C11
• 

NOTE: At this point the witness marks the 

photograph as requested. 

BY MR. CAUSE.Y: (Continuing) 

Q And does this show all the Harden Number 

20 2 Tract'? 

21 A No, it does not. 

22 Q I show you Exhibit.Number 24 bearing the 

date 1-22-68 at the top and ask you what this shows? 

2,1 A This is a photograph of the -- it is an 

' 
2f> ., ov.erlapping photograph of the preceding photograph showing 

i.'-th~.ea-f-u-Ft--he··F""-i=t-::o.o~t~h+<=e=>-4W.,."""'c:H=-..,__---~----,----:6:-::7=--------t 
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Will you mark on this again by the 

letters 11 A 11 Route 608"? 

63. 

NOTE: At this point the witness marks 

the photograph as requested. 

BY MR. CAUSEY: (Continuing) 

Q Will you mark on there by the letter 11 B11 

if it is on the plat, the property of the thirty acres owned 

by Mr. Mccreery"? 

A There is part of the thi~ty acres with 

approximately the center here (indicating). 

Q Will you mark the approximate center of 

the Harden Number 1 Trct which you have previously designate 

by the letter 11 C11 "? 

NOTE: At this point the witness marks 

the photograph as requested by counsel. 

BY MR. CAUSEY: (Continuing) · 

Q And the approximate designation of the 

center of the Harden Number 2 Tract which is previously 

located by 11 B11 7 

A That WOULd be here. 

Q There is immediately to the east and 

ii 
-''-····-----------------------~------------~ 
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64. 

adjacent to where you have the letter "B", the dark area. 

Will. you explain wha.t that is·: 

A That is the same area, part of the same 

area tpat shows open on the first photograph WJ. th a stand of 

timber located on it. 

Q What is the general condition as to the 

timber on the Harden Tract Number 1 and Number 2 at this 

time? 

A The timber has been completely removed 

since the last photograph with the exception of the area we 

just talked about and the timber again been replanted. If 

you look closely you can follow the rows of young trees. 

Q Turning to and reading in,_conjunction 

with each other, these two exhibits dated January 22, 1968, 

what do they show with respect to the road running to the eas 

of the HcCreery property: 

A The road is still in existence and appears 

to be even further improved than in the previous photograph. 

Q Now, I finally show you Complainant•s 

Exhibit 25, which ha::> the date 8-23-69 and asK you what that 

:< is? 
1! 
Ii 
II A 11 
11 

it 
!j Agriculture. 
ii 
11 Q 
11 
I, :, 

:1 this photograph·: 

This is again from the Department of 

Will you again mark by "A" where 608 is on 

~~~~--;-~~rr--~.:._~~~~~~~~~~~~~~~~ 
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65. 

NOTE: The witness marks the photograph 

as requested. 

. fi BY IvlR. CAUSEY: (Continuing) 

(j Q Will you now mark with the letter 11 B 11 

7 :i the approximate center of the present :Mccreery thirty acres? 
!i 
Ii 8 '11 

NOTE: The witness marks the photograph 

10 as ~equested. 

11 

12 BY HR. CAUS:E.-Y: (Continuing) 

l:l Q With the letter 1
.
1 C" the approximate cente 

of Harden Number l Tract, and with the letter "D" the approxiL 

15 mate center of the Harden Number 2 Tract. 

lb 

l7 NOTE: The witness marks the photograph 

] .') ii as requested. 
:. 

rn ii 
lj 
I; 

20 
II 
)! 
:I 

BY MR. c.;,usEY: ( Continui'ng) 

21 Q With respect to the -- after that, we 

22 have previously discussed is there still a stand of timber 

2:i remaining there in 1969-? · 

2·1 A Yes, sir. 

·J~ 
'-';) 

Q What is the situation generally so far as 
--\, 
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i: Brake - Direct 
!I 66. 

the timber on the other tract? 

A It is in a young state having followed 

a mecf?.anical .t:egen.eration program. 

Q Is there any indication on this map or 

this photograph made in 1969 of the dividing line between 

what was the Harden property and what wa:s known as the 

Ellsworth Tract? 

A In the piece that .Mr. Mccreery holds 

title to, there is an indication of a dividing line between 

the two. 

\i 
I: Q Would you mark where that indication is 
II 
Ji 
·; 

by the letter 11 E11 ? 
'i l, 
ii 
!I ,, 
" ii 
1' 
1' 
11 

" 

A It would run from approximately here 

(indicating) over adjacent to the old; road. 

Q All rignt, and would tne line in the cut-

over area be according to the plat, would it then be an exten 

I' il 
II 
i'. 
'I 
I• 
>I 

sion of this 11 E11 line over to here"? 

A Yes, sir, generally a straight projection 

Q Would you turn to the easternmost line 
'i 
l! 
I' ·' of the cut area on this photograph of the part which you have 

I, 
marked as "D", would that mark the western boundary of the 

'i :, 
!1 
!1 Chesapeake Corporation of Virginia? 
ii 
n 
!j A Yes, itwould. 
'i 
11 
•: Q And in that property which lies above 
' 

this portion of pine which we previou~ have referred to, wo.uJ d 
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that be in the Harden Tract or in the Ellsworth Tract? 

A In the Ellsworth Tract. 

MR. CAUSEY: All right. 

THE a::>URT: You may resume your seat. 

B~ .MR. CAUS.t..Y: (Continuing) 

Q Mr. Brake, in your position with the 

Chesapeake Corporation of Vj_rginia, do you have access to th 

records of the corporation with respect to the timber cutting 

A Yes, sir, I do. 

Q Have you made an examination of the 

records of the Cnesapeake Corporation of Virginia as to the 

cutting of timber by the -- on these properties we designate 

as the Harden Tract? 

A Yes, I have. 

Q With respect to those photographs you 

have testified that as to certain of them shows recent 

cutting operations. Are you in a position to tell the Court 

whether the cutting at that time was done by the Chesapeake 

Corporation of Virginia or somebody else·? 

A I didn•t find the records of the earlier 

cutting. 

Q The earlier cutting, ·which do you 

mean? 

A In the forties. 
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68. 

Was there any cutting done on it in the 

I don't know of any. 

In the sixties? 

Yes, sir. 

What was done in· the sixties? 

The tract was clear cut sometime, sometime 

possibly in the late fifties, but early sixties. 

Q Since then it has been -- was it reseeded 

or what was done after it was clear cut? 

A After the clear cutting, there was a 

mechanicu.l site operation carried on on the tract. With the 

use of a large bulldozer we pull what we call a rolling drum 

chopper across the forest growth remaining and flatten it 

out on the ground and clear up a ten or.twelve foot strip 

around it and under controlled conditions burn the debris 

which was flattened out on the ground by the chopping operati n 

That operation would have taken place in the summer and 

following that late winter or early spring we planted the 

tract with loblolly pines by hand. 

Q Has it been cut since then? 

A It has not been cut since then. 

Q Mro Brake, to your knowledge can you tell 

me whether anyone has made,· prior to the HcCreery claim, any 

claim adverse to the ownership of the Chesapeake Corporation 
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A I know of no previous adverse claim. 

Q The Highway Department has sought to 

acquire a right-of-way through a portion of this property for 

the improvement of or construction of Interstate Route 64. 

Who for the Chesapeake Corporation of Virginia handled the 

negotiations for that right-of-way? 

A Mr. crute handled them in the early stage 

and l have handled them in the late stages. 

0 Did .M.r. Crute operate under your directio ? 

A Yes, ·sir, he did. 

Q can you tell me when to your knowledge th 

Highway Department first raised any question concerning the 

Chesapeake Corporation of Virginia having title to the 
\\ 

!I 
i\ area it sought to acquire? 
I, 
II 
11 

I\ 
ll 
ii 
H 

A I don•t recall the exact date. It was 

in the late, earlier stage of their negotiating for the 64 

'.:\ 
1
i right-of-way. 
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Q Had they tendered you an off er prior to 

the time that they raised the question as to title? 

A Yes, sir, they had. 

Q Do you know whether tne off er was 

accepted? 

The offer has been accepted. 

Q It was then not acted upon by the Highway 

i! 
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Department because they claimed the title was deficient? 

A That is correct. 

Q That is the first notice you had so far 

as the.Chesapeake Corp.oration had adverse to the title in 

this area? 

A That is the first notice I or anyone had 

as far as I know at Chesapeake. 

MR. CAUSEY: I think that is all Of the 

questions at the present time. 

CROSS &'CAMINATION 

BY MR. WINFREE: 

.Q Mr.· Brake, may I ask your age? 

A I am forty. 

Q How long have you been a Forester? 

A I graduated with a Degree from North 

Carolina State University in 1960. 

Q Did you start work in Forestry work in 

1960? 

A Yes, I did. 

Q How long have you been with the Chesapeake 

corporation? 

A I came witn the 'Chesapeake in June, 1960. 

Q So you. were not around when the 193 7 aeriall 

2r> photograph was made? 
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No, I was · not • 

71. 

Well, you have testified rather positive-

ly that the photo indic1at.ed that the topsoil had been removed 

How can you be positive about thpt'? 

A I made an examination of these photograph 

0 using a stereoscopic instrument that put it in a three 
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dimensional plan and I was able to tell there had been some 

soil disturbance and further investigated this by going to th 

land in question. 

Q When did you do this'? 

A Sometime in the last year, eighteen 

months. I don•t know the exact date. ·And I found ground 

evidence whereby the se>il had been removed from the base of 

certain older trees on the stand, some six, eight, twelves 

inches in some cases shallow and possibly deeper than others. 

Q When'? 

A Approximately a year ago. 

Q I believe you indicated that on the 

Exhibit Number 2u, the 1943 aerial photograph, it indicated 

trees had been planted there. Would that necessarily mean 

they had been artificially planted'? Would it not be indi-

cated equally a planting on ·the photograph if they were a 

natural growth of trees'? 

A It would not be characteristic· of a 

natural growth for the indicated planting to be in rows. 
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It indicated planting by some mechanical means which predeter 

•} ... mined separation. 
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Q Your testimony is based primarily upon 

an inspection of these photographs? 

A No, I followed it up -- at the time of 

determining the removal of the topsoil, I always looked at 

the trees in the area and the rows of the area planted\ : is 

visible for anyone to see. You can stand on the tract and 

look right down the rows of trees. 

I I· 
rn 

1; 
ll 

Q All right. Have you made a specialty of 

. ,,..,-.... 

\[ 

11 
studying aerial photographs? 

A I have made a specialty of forestry, 
12 

1:3 
of which aerial photography is one of the phases of it. 

14 
... 
j; 

Q Now, you testified that on the 1968 
I! 

l;) H 

photo, Exhibit Number 24, there was an indication of timber 
q 
J: 

lo I· 
it 

removal or a recent cutting operation~ .What was the date of 

!: 
i ~ 
I' 

17 11 
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the cutting of that timber? 

18 
Ii 
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rn q 
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A I don't know the exact date. 

Q You are employed by the Chesapeake 

ii 
ii 

20 ii 
ii 

21 A Yes, sir. 

22 Q And I believe you testified they had cut 

2:3 
the timber? 

24 !I 
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2:-J 
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11 

11 ,I 

A Yes, sir. 

Q Do you mean to tell the Court you don't 
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don• t know the date the timber was cut, when it was harveste ? 

A I don• t know. 

Q I believe. you said it wa::> in the ear.Ly 

1960 1 s. On what do. you base that information? The photogra,Ph 

is dated 1968, so could it no-c have been in the late 1960•s 

as well as the early 1960 1 s? 

A I think. that possibly it could have in 

both situations depending on when it was finally cleared. 

We know from the date of the photograph it, was prior to 1968 

and the Chesapeake Corporation's records as best I can recal , 

indicated it was in the early 1960•s instead of the late 

1960is, or possibly both times. 

Q Don't you keep records of when timber is 

harvested for your company? 

A Yes, sir, we do. 

Q And you came today without that informat· n. 

·A The records that we keep, we don•t keep 

them beyond -- I am not exact.on the figures, of four or 

five or six years as far as the individual cutting records. 

They are kept in the tract accounting books, which the books 

are updated periodically in their earlier cutting and would 

have been in an older ledger than I --

Q You know in a rather vague wa.y when the 

timber was cut then, in a general sort _of way? 

A I know in a general way when the timber 

-----··i-----~----
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was cut. 

MR. WINFRE~: If Your Honur please, I 

would like to have the witness look at one of these 

photographs again. I hate to trouble everyone to 

move over to the table. I wonder if we could just 

I am particularly interested in the 1937 photo and 

maybe we coula lay it here on the table. l•'iay I plea e 

have that exhibit. 

MR. CAUSEY: Yes,- sir. 

BY MR. WINFREE: (Continuing) 

-In your work in Forestry you have b'J 

be somewhat familiar with pro~erty values, do you not? 

A Yes, sir. 

Q And you have determined parcel 11 B11 , 11 C11 

and 11
])

11 on the 1937 aerial photo as being the same as Parcels 

"A", 11 B 11
, and 11 C11 on the 1935 Evans survey? 

That is correct. 

Can you designate on the 1937 photo --

May I borrow your red pencil the location of _the northerly 

21 line of the Harden 110 acres by putting the letter "X" at 

22 the westernmost premise and the letter 11 Y11 at the eastern-· 

most premise. 

That northern line would run fran here--

25 Q And now put the letter "Y" at the eastern 
i: 

---1·--------·---------'-------'--------
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NOTE: At this point the witness marks 

4 the photo as requested by counsel. 

5 

b BY .MR. WINFR&: (Continuing) 

7' Q You would say this remarkable 1937 aerial 

; 

photograph shows very plainly the straight line which marks 

the northerly boundary line of the Harden 110 acres? 
:1 
!I 
Ii ,, 
ii 

I l . ~! 

12 

i 

A 

L:J 'r;estimony ·of 
Mbaco Woodson 

lfi !1 

H 

lH 

20 

21 

2~ 

2:\ 
" j; 
p 

2·1 !! 
·: 

2fJ 

Yes, sir. 

MR. WINFREE: I have no further questions 

THE CX>URT: You may· step aside. 

WITNESS STOOD ASIDE. 

THE CX>URT: Next witness, Mr. Causey. 

MR. CAUSBY: Meaco Woodson. 

________ , __________ _:__ ____ _:_ __ _;__ ___________ . _________ -:--------r-
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TESTIMONY OF MEACO WOODSON 

MEAQ) WOODSON, a- witness called on behalf 

of ·the complainants, being first duly sworn, testified as 

follows, viz: 

DIREcr EXAJ.~INA.TION 

BY MR. CAUSEY: 

Q. Please state your name. 

A Meaco Woodson. 

Q How do you spell your first name·? 

A M-e-a-c-o. 

Q Where do you live? 

A I live one mile east of New Kent Court-

house. 

Q How long have you lived th er~·? 

A For close to around sixty-five years. 

Q How old are you? 

A I will be sixty-five years old the 27th 

day of this coming September. 

Q In other words, you are a native of this 

area, all your life? 

A All my life. 

Q D~.d you happen t·.J know Joseph Harden? 

A All my life. 

Q Do you know his brother, Willie Harden? 
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A Well enough. 

Q Do you know where Mr. Joseph Harden ahd 

Hr. Willie Harden lived during the 1930• s? 

A Oh, yes, sir. 

Q Whereabouts did they live?· 

A They lived on one ""'~ they lived on --

I mean 608. 

Q Is that the highway which runs from 

just beyond here to Providence Forge·? 

A Yes, sir. 

Q Do you know where the property which we 

i' have been talking about and described as the Harden tract whic .1 
'I 

'1 ,, 

ii 
the Chesapeake Corporation of Virginia now owns and portions 

of which the McCreerys now own, do you know where that pro-

perty· is located? 

A Yes, sir. 

Q What has been your occupation all your 

adult life? 

A I 1 ve been in the timber business all my 

ii life. 
20 ;: 

21 Q Are you on your own or are you cutting 

·_.22 for ct. hers? 

A ·Well, I used to cut for Chesapeake. 

2-i I used to manufacture Chesapeake timber some years ago and fo 

the 1 ast twenty years I have been buying timber from any one 

' ·--··--·-· 
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l j\ individual that I could buy it from, anybody. 

ii . 
2 1: 

.. · 11 

Q Were you ever in a salaried capacity with. 

,, Chesapeake or did you operate with them as an individual 
ll 
1: 

·11 lj contractor? 

(j 

K !. 

HJ 

11 

12 

. I 

Ii 
II 
11 

Ii 
ii 

I! 
ii 

A Well, I always have my own machinery now 

and I cut and haul for Chesapeake. 

Q Could you tell me whether or no~ you have 

ever cut timber on the property which used to belong to Mr. 

Joseph Harden and t-hat is adjacent to the Mccreery property 

Ii at Route 608"? 
ii 
11 

ii ,, 

A I cut on Mr., Harden 1 s tract, but never 

cut at Mr. Clarence Harden 1 s tract which Mccreery owns now. 

11 

II 
Q You never cut on the property Mr. Mccreery 

11 

17 

l!l 

2U 

21 

22 

Ii 
11 I 

owns now? 

II 
Ii property? 
'I 

11 
ii 

11 

A 

Q 

A 

Q 

I 

I 

That's right. 

Did you cut on property, both pieces of 

I 
I 

Yes, sir, both sides of the highway. 

That cutting, was that done for the I 'I 
11 
:I Chesapeake Corporation of Virginia or somebody else·.? 
Ii 
1! 

ii 
'I 
'! 
I, 

A 

tion Company. 

Q 
1! 
II 
!I 
'i were concerned, 
:1 
I' 
11 
n 
I 
ii 

··-·~!--- -··-----

A 

sir·? 

That was done for the Chesapeake Corpora-

Do you know when you cut as far as years 

Yes, sir. I cut in 1942 and I cut in 
-----·····-·------
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1943 and I didn't cut no more from 1 43 until 1950 or around 

1951. I pulled out then and 19~3 and -- in 1953 in the month 

of March I bought timber from Mr. Clarence Harden and Mr. 

Clarence Christian and Jirruny Chri·stian up to 249, that is what 

they call it now. 

Q ])id you have any part in the cutting whic 

Mr. Brake testified to which took place in the late 1950•s or 

1960 1 s? 

A I didn 1 t cut any in J,960; but I cut in 

1953; that was the last cutting I done. 

Q The last cutting you did there? 

A Yes, sir. 

Q Did you also cut in 1943? 

A· 1942 and 1943 and somebody maybe asked 

the q1.1estion why I pulled out there. Sometimes on account· 

of conditions of weather and they put me somewhere else on 

the Ellsworth Tract or 

A By the trucks. 

Q And in what direction were your trucks 

going from there? 

I 

I 
I 

A 
I 

I would come out 608 and to hit 33 at that;. 

time. 

i 
I 

----- -----~:-------'--~­,, -------------------L-, 
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Q Did you go by where Mr. Willie Harden 

and perhaps Joseph Harden were living at that time? 

A Yes, sir, every day. 

Q What kind of association did you have 

with them during that period of time? 

A Willie Harden, he woulu catch me down 

here at Mr. E. P. Bolts' store, two or three times a week. 

Sometimes he would ride down to \.Vest Point. But he would 

come down to the store and get his tobacco and get him some 

coffee and some sugar and I would mention that he would come 

in the woods where I had been once or twice a week. 

Q That is while you were cutting on the 

property formerly owned by Joseph Harden? 

A Yes, sir. 

Q Did he not or did he make any objection 

to your cutting there? 

A Not a bit. 

Q There is a piece on that Harden property 

which has not been cut. Tell us what you know about that? 

A Well, I can 1 t tell you the year and I 

can 1 t tell you the month, but I know one man, heis dea:d now 

Q Who is that man? 

A His right name is Ma.c Abrams. That 

timber 

MR. WINFREE: If Your Honor please, is 

I ----·· ----·1 -
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I 

r 

this witness going to tell us what somebody else 

told him? 

MR. CAUSEY: I think he will· tell u:; what 

he observed. 

BY MR~ ·QWSEY: (Continuing) 

Q What did you observe, what did you see 

there? 

A Yes, sir. I used to travel that route 

Q What did you observe with respect to 

this? 

A What do you mean? 

Q What did you see? 

A I see them out there working, setting 

out trees. 

Q .Who? 
' 

A particulkr 

I 
Mac Abrams and Mr. Gooch at that 

time. 

Q 

A 

Corporation. 

Q 

A 

Who is Mr. Gooch?.· 

I 
i 
I 
I 
I 

I 
. He was employed by the Chesape3ke 

I 

I 

He was the foreman, tne boss man. 

And Mr. Mac •. ~bra ms? 
I 

Mac Abrams wasn't.by himself. They had \ 

· 2;> mostly the employees from King William or King & Queen. Mac j 

--~l----·-· ··--------1--. 
1: App. 86 I 
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~~ Abrams Was born and raised right here in this county. 
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Q What were they doing·? 

A They were setting out trees. 

Q Those trees -- You say they set out trees 

which are standing there today? 

A Yes, sir. 

THE OJURT: What was the reason, you were 

in there in 1942 or the early 1950• s, that that 

area wasn• t cut'? 

WITNESS WOODSON: Because it wasn't. old 

enough. Some of them couldn't be no larger than I 

would say around two inches or an inch and a half i 

I 
on the stump. 

THE COURT: Hr. Woodson, at the time that\ 

I you cut the timber on these properties, and you werei 
! 

cutting for the Chesapeake Corporation of Virginia, I 
I 

can you tell me whether or .no.t anybody came in there1 
I 

and objected to your cutting the timber? 

WITNESS WOODSON: No~ sir. 

CROSS EXAMINATION 

i 

I 
I 
I 
I 

q 
11 
,, BY MR~ . WINFREE : 

11 

2:l II 
I 

Q Mr. Woodson, when you.cut the timber, 

!J 

11 ,, 
!! 

!! 
~-·-----------~· 

11 

were you told where to cut it or did you go out in the woods? 

A Well, at that particular time I think they. 
I 
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~-rad my boss from Chesapeake Corporation and they would come 
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out there and they owned both sides of the road. Well, 

probably so this week I would be cutting on this side or the 

road or for two or three weeks and then the next week we'd 

come around and I 1 d be down the hill and move to the High-

land and I'd cut on eith~r the righthand side or the lefthand 

side oi the road, either one, all the way from one line to 

another, frorn Mr. R. A. Richardson at both sides of the Hardel 
Tract down to the creek. 

Q What was the name of that agent? 

A 

Q 

A 

Well, at that time, it was R. H. Harden. 

How do' you spell that?. 

H- ·-

MR. CA.USEY: I think he means Highland, 

I 
! 
i 

I 

I 
i 

Mr. Highland. I . 
' 

WITNZSS WOODSON: I call him --

MR. CAUSBY: If you don•t mind, I will trYi 
I 

to clear this up. Is he a gentleman who subsequently( 
i 

did surveying work? I 

WITNESS WOODSON: Yes, sir. 

!'~· CAUSBY: That is H-i-g-h-1-a-n-d. 

i 
I 

BY I>1R. WINFREE: (Continuing) I 

Q was he· employed by· the Chesapeake Corporat\i 

A Yes, sir. 
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Q And you cut where he told you to cut?. 

A Yes, sir, that 1 s right. 

Q You had no knowledge of the ownership of 

the land? 

A No, sir, I cut on either side of the 

road. He showed me the line, not to cut from one creek but 

to cut down to the creek, and not to go over that ·creek. 

That would be heading west I would call it, northwest. 

And not to cut over the creek going to the southwest, the 

branch. 

Q Could you show us on these maps or photo-j 

graphs where you cut the timber? I 
! 

A 

can tell you. 

Q 

A 

Q 

you have cut timber? 

A 

A 

road (indicating). 

Q 

A 

a· road here? 

Well, I will do my best. That•s all I 

What year were you cutting timber now? 

1942, 1943 and 1953. 

Can you tell from that photograph where 

I cut on this side of the road (indicating) 
I 

I 
MR. WINFREE: This is ;i;xhibi t Number 20. i 

i 
(Continuing) I cut on this side of the I 

This side of which road·? 

I.reckon this is a road here, isn't that 

j 
------------------------------------1- -
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That is 608. 

This must be 608, 

Correct~ 

yes, sir. 

I cut on this side.of the road 

side of the.road (indicating). 

and on 

Q Is the place where you cut the timber 

where you are putting your hand? 

A I can't swear to that. I cut on both 

sides of the road down to Richardson's line. 

Q Where is Richardson 1 s line? 

A Well, Richardson 1 s line -- there is a 

creek -- it's two creeks, one northwest and one pointed 

southwest crossing 608. 

I 

thJs 

Q uo you know -- can you testify with any 

certainty to what tract of land shown on this photo:;Jraph, 

where you cut timber: 

A 

Q 

A 

question. 

CAUS.i:..Y: 

Well, I cut on both sides of 608. 

Both sides of the road1 

Both sides of 608. 

MR. WINFREE: I have no further 
I 

questionsl 
I 
i 

I 
MR. CAUSEY: I want to ask him another 

! 
: 
I 

REDIRECT EXAMINATION 

.1 
I 

i -·------------t-· 
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Q Mr. Woodson, do you know Hr. ·Graham L. 

A Yes, sir, I know him well. 

Q Did he ever do any survey work for you? 

A No, he never done any for me, but for I 
.! 

,I 
;) 

!) I\ 
I• 
Ii 

I 
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the Chesapeake Corporation Company. I 

Q Have you ever assisted him in any survey I 
7 !! 

!i 
"s I' work?· 

~, I 
Ii 

li () ii 
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A Yes, sir. 

Q On what occasion was that'? 

A I pulled a chain for him. 

Q Do you remember approximately when it 
11 

·t:l !\ may have been·? 
i; 
Ii l·l 1: 

A Oh, back in the late twenties and early 

It 
Li Ii thirties. 
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Do you know whether he did considerable 

surveying work in New Kent county-? 

A As far as I know, he did. 

MR. CAUSEY: I have no further questions. 

THE CD Uln' : No further questions, you 

may step aside. 

WITNESS STOOD ASIDE. 

'I ------;----+-----.,-------------------------
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.. T 's timony of 
1 R. B. Cartwri ht THE <X>URT: Next withess. 

MR. CAUSEY: Mr. Cartwright? 

I 

TESTIMONY OF R. B •. CARTWRIGHT 
() 

8 R. B. CARTWRIGH'r, a witness called on 
1 

\) behalf of the complainants, being first duly sworn, testifie~ 
Hl I 
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as follows, viz: 

BY MR. CAUSEY: 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

A 

.Q 

A 

Q 

----~- ·---11--·· ·-~-
ll 

I! 

DIRECI' EXAMINATION 

Piease state your name. 

R. B. ccirtwright. 

How old are you? 

Fifty years old. 

Where do you 1 i ve·? 

West Point, Virginia. 

What is your occupation or profession·? 

I am a Certified Land Surveyox-. 

I 
1 
I 

I 
I 

I ' i 

l 
i 

I 
I 
I 

How long have you been Certified as such? 

I have been Certified fifteen yea.cs. 

By whom were you previously employed? 

The Chesapeake Corporation of Virginia. 

In connection with your employment, Mr. 

----!-
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cartwright, have you.had occasion to go on the grounds or 

do any examination with respect to either the Harden Number 

1 or Harden Number 2 Tract in New Kent County owned by 

Chesapeake? 

A Yes, we have. 

Q Hr. Cartwright, I show you Complainant's 

Exhibit Number 18, which is a plat by G. L. !!.vans dated 

Februq.ry 7, 1945, and ask you if you are familiar with that? 

A Yes, sir, I am. 

Q The concrete monument which is shown is 

the northeastern corner of that: property; have you been able 

to locate that monument? 

A Yes, sir. 

Q Is the monument there on the ground 

now? 

A It is there, yes, sir. 

Q There is, I think, shown as the northwest 

corner of that an iron pipe? 

A Yes, sir. 

Q Is that there now·? 

A That is there, yes. 

Q There is also an iron pipe shown at the 

southwest corner. Did you make an examination of the lower 

c'.)rner? 

A No, I did not. 

····-·· __ J!, ___ , ________ , ______ _ 
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1. 
I' 
11 Q There is also shown on complainant 1 s I 
i' 1! 
11 Bxhibit Number 2, which is the plat made by G. L. E.vans, the j 

ii ii date doesn't show on it, but it is Bxhibit Number 2, there 

II 
ii 
1, 

i 
I 

is also shown a concrete monument at the. northeast corner 

bf what is designated as Harden Number 2 Tract. Is that 

ii there? 

Ii 
1! 
I 
: 
i 
I 
I 

11 

II 
Ii 
ii 

il 
11 

A It is not• 

Q That is not? 

A No, sir. 

Q. How did you determine th.:it the concrete 

monument located at the northeast corner of Harden Number 1 

and northwest corner of Harden Number 2, that is the corner 

of those two tracts, how did you determine whether that was 

in the correct location or not? 

A There is an iron pipe at this northeast 

corner of Harden Number 2 which in my opinion is in the same 

place that the monument was. 

Q Was there a plat of record of what 

Cnesapeake calls its Ellsworth Tract? 

A Yes, sir. 

Q The Ellsworth.Tract boundary runs the 

full extent .of the northern boundary of the Harden Tract and 

Mccreery property? 

A Yes. 

Q Did the location of that iron pin and 

·---~l-----· -··---·----·------·-- -----'-----
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concrete monument coincide with the Ellsworth Survey? 

A Yes, sir. 

Q Were they consistent·? 

A Y~s, sir. 

MR,. WINFREE: No .C'JUestions. 

THE .Cl)URT: You may. step aside. 

WITNESS STOOD A.SIDE. 

THE COURT: Next witness. 

90. 

MR. CA.USEY: I think that is where we 

would stand. 

THE CDURT: · The complainants rest at 

this time. It is now approximately twenty-five 

minutes to one. And I gu~ss since th~ complainants 

have rested, we will adjourn for lunch. 

NOTE: At this point there is a recess 

for lunch, after which the hearing continues as 

follows, viz: 

THE 001'.JRT: Gentlemen at the Bar, we are 

now ready to proceed. 

Next witness, Mr. Winfree. 
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F. D. MCCREERY, a defendant, being first 

li 
it duiy sworn, testified as follows, viz: 
lj 

it 

I! 
!! BY J.vlR. WINFREE: 
ii 

ll 
ii 
!! 
1! 

Q 

occupation? 

A 

DIRECT EXAMINATION 

State your name, age, address and 

Frank D. McCreery, age fifty-four, I 

II 
Ii 
If 
11 

live at Route 1, Box 190, New Kent, Virginia, occupation, 

U. s. ·Government Electronic Mechanical Technician. 
I 

I 
I 

l~ 
ii 
ii 

I
i 

1:1 

Q Are you one of th~ defendants. along with / 

i 
j, 

1.1 Ii 
11 
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II 
\! 

I 

I 
your wife, Mrs • .r.tcCreery, in this suit? 

A That 1 s right, I am. 

Q · Do you knuwn a tract of thirty acres of I 
i 

I 
land in CUmberland District, New Kent County, Virginia, 

I 

! 
formerly owned by Clarence Harden·? 

A Yes, sir, I do. 

Q When .did you purchase that land? 

A December, 1950. 

Q .Did you also own a -- have an interest in[ 
I 

a tract of five acres which is in controversy in this case? 

A Yes I I 
sir, I do. 

Q When did you acquire that land? 

A Approximately 1970. 
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Q Did you acquire.it by the five Deeds 

which have been filed into evidence? 

A Yes, si~, I did. 

Q Do you know the location of the five 

acres which is the subject of this suit? 

A By constant investigation and research 

, on my part, I do. 

Q Have you had --Were you .able to have 

!1 the location of the five acre tract surveyed? 

lU 
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JJ... Yes, sir, I have. 

Q I hand you a plat by William H. Redd, 

Certified Land Surveyor, dated September 17, 1970, a copy· 

of which I believe has already been filed into evidence, 

I don't recall which e::x:hibit number it is 

MR. CAUSEY: I think it is llA". 

BY MR. WINFREE: (Continuing} 

Q Defendant's Exhibit 11 A 11 and will you 

identify that as being a survey which you had made? 

A Yes, sir, this is a survey I had made 

by Mr. Redd based on the two markings on the ground. 

Q Can you explain to· the Court why that 

particular tract of land is in your opinion the five acres 

in controversy'? 
I 
I ·_.is I: 

ii A Based. on a. survey of the 47 .40 acres I 
!: ----· --·-----!1-------------· 
ii ---+ ------------
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which indicates the roadm the northern end of the property 

and the Deed from Joseph Harden to Willie Harden reserving 

that road for the rights, use and privilege for his heirs an 

assigns, the road shows it going to the five acres, plus 

the fact that the C'nesapeake Deed of 1935 acknowledges such 

road and the five acres. 

Q You mentioned a road. Can you des.cribe 

that road based on your knowledge of it? 

I 

I 

A Prior to it being bulldozed. and obliterat:e 

and obstructed by the Chesapeake Corporation in 1965, the 

road was an old wood road which I had been over. As a matter 

of fact, it was the first road that went back to my property 

when I bought that in 1950~ 

Q I hand you an aerial photograph of a 

portion of the county marked Complainant's Exhibit Number 19, 

dated April 17, 1937. Can you identify your property which 

you purchased from Clarence Harden on that photograph? 

A The property I purchased from Clarence 

Harden, thirty acres mure or less, consisted of along 212 

on the northern line, 76 degrees west to approximately this 

area (indicating)close down to just before you get to the 

swamp here and straight to here, which is 108 feet from the 

Ellsworth property corner line, northern corner line. 

Q Is the parcel sho~m as 11 B 11 on this 

photograph the same as the Hezekiah Harden Tract shown on 

I 

I 
! 

i 
I 
! 
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A Hezekiah Harden was the father. This is 

his tract and also the tract that Joe Harden reserved the 

right of one-half of the house and the Deed of 1893. 

Q Was that old .house there when you pur-

chased the property? 

A Yes, sir, it was. 

Q What happened to it? 

A I destr()yed the house and have moved the 

house and I built my home on the identical same spot. 

Q Now, is the old road to which you have 

ref erred shown on this aeriai photograph? 

A The old road came from here approximately. 

the center of the thirty acres on the eastern boundary line I 

I 
alone here up to this corn crib which is still standing, 

it beared left through here and followed the property line 

just south of the northern boundary property line all the way 

across here, across the swamp to old County aoad 413 which is 

still in existence today on the ground. 

Q You have indicated the location of the old 

road, on this photograph. I think the record should show that i 

you traced a line along the northerly line of the Harden 110 

acre tract. I 
I 

J;,, Yes, sir, and such road is identified on I 
the survey of 1912 frvm Joseph H. Harden to Willie E. I Harden I 

__,j.H ---·----------
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I 
Q Can you indicate on this map the location! 

of the five-acre tract in question·? 
I 

A Based on the description of the Deed and 

the location identified the five acres. in this area ( indicat-

ing) in respect to the house which Joe Harden owned and which 

was adjoined by the 47.40 acres that the Chesapeake now owns, 

and didn • t purchas·e until 1935. 

Q So you would say in your opiniun the f • I 

ivel 
acres cvnnected with the old road? 

A The five acres connected to the old I 
road plus the fact that on the separation of the location of 

the five acres in the Deed of 1930 from Joe Harden to 

south, and as it was not bounded on the south at that time 

because the Chesapeake Corporation didn • t own any .land south \ 

! 
of the Harden property in that area. 

Q All right, you may· sit down. 

I 
l 
I 
I 
! . 

Mr. Mccreery, . I hand you Complainant 1 s 

I 
Exhibit Number 6, which is the l)eed of December 2, 1914, from) 

I 
JosephH. Harden to John and Willie Harden conveying the 

middle tract, Parcel 11 B11
, 4 7. 40 acres and w1:1ich provided that I 

the parties of the. first part reserve unto himself, his heirs! 
I 

I' . ---·ir--------------·-· f--·! 
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and assigns, the rights, privilege and authority to use a 

road through the tract of land hereby conveyed as an outlet 

from his property to the county road and with which there i's 

a map made by o. M. Chandler, are you familiar with that 

Deed and map·? 

A Yes, sir, I am. 

Q Is there a reference to a road on that 

A Yes, sir, reference to a road at ~oint 

C in the northeastern corner of the survey. 

Q Is that an indication of the then exis-

tence•of the old road which you have observed on the 

property·? 

A Yes, sir, it is. It is in approximately 

the same location. 

Q Is there any evidence of that old road 

still in existence today'? 

I 

I 
I 

A On the north of the old corn crib between! 
i 

the fence and Interstate 64 there was still evidence of the I 
! 

road and on the west after you cross the swamp because there ! 

is no evidence on the ground and west of 608 to the swamp, 

based on the fact the Chesapeake Corporation pulverized and, 

ob~iterated all indications except for an iron pin they 

unfortunately missed. On the west of the creek you can go 

I 

up across Beaverdam which is an indica:tion of the way i L is i 
i 
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built up there is the old road. Follow the old roaa up to 

the north at the angle to the north to a road that parallels 

413 which is a short cut which would take you to Chris Cross, 
I 

who· incidentally at U~e time we are talking about were . I 
cousins. 

I 
of the Hardens. And that was the road they used to go to I 

Chris Cross. 

Q You mentioned a corn crib. Will you 

clarify the reference to the corn crib with respect to the 

locatibn, present location of the old road? 

A . The corn crib is directly south and on· 

the old road. 

Q Is it on your property? 

A On my thirty acres, yes, sir, and it is 

still. there today. 

Q I believe you testified earlier that 

. Ci.J.esapeake Corporation had obliterated the old road on the 

47 acre tract parcel? 

A They had obliterated and obstructed my 

right-of-way. 

Q 'When did that occur? 

A Approximately 1965 because they planted 

the pine trees, seedlings, on the 47 acres in 1966, and were 

planted by Mr. Bingley of Providence Forge. 

Q Have you subsequently attempted to relocake 

the old road and its approximate locatiOn and to have it 
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platted? 

A Yes, sir. I hired Mr. Redd to lay out 
! 

the road according to the evidence I presented to him and the 

Deed and the 1912 survey done by o. M. Chandler. And Hr. 

Redd laid out the road and I had the road reopened. 

Q I hand you a plat of survey made by 

William Hugh Redd, Certified Land surveyor, dated May 15, 

1970. Does this q.pp.ear to be the survey to which you have 

just made reference? 

A Yes, sir, this is .the road that Mr. Redd 

laid out starting at an iron pipe put in there by Chesapeake 

Corporation and went to the west from my property to a con-

crete monument that was put in there in 1912 by the Hardens 

when the survey of the 47.40 acres was made. Its bearing, 

76 degrees 9 minutes east and its total length, 2,600 feet, 

and parallel to the northern border. 

Q 2, 060 feet? 

A Pardon me, 2,060 feet. 

Q In the right-hand side of this plat is 

the designation F.D. Mccreery 11Hezekiah Harden Tract 11
, is tha · 

your present property? 

A That is my thirty acres, more or ·less, 

yes, sir. 
i 

Q And then the plat indicates in a straight I 

li---~-~ne ru1~=i~g-· t6 the west 
11

15 f.:>ot right.,..of-wa~-· --~oes that ~' _ 

i\ App. 103 
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Ii 
11 

l 11 

~ I 

run along the northerly line of the 4 7 acres? 

A That follows parallel of the northern 

1 ,. line of the 47 acres • 

. 1 :J 

'I ~ 11 

11 

(j I' 
- 11 

Q And to what point does it run to? 

A It runs to the 32.-- 33.25 acres and the 

area that I claim the five acres is located. 

Q Does it or does it not run to the five 

,· I' 
8 acres, in your opinion? 

(I I A. It. runs to the five acres which is on 

10 the east side of Interstate Route 608. 

11 Q Do you know about that, the entire five 

1:~ acres? 

A It is on both sides of 608. 

NR. WlNFREE: I would like to file this 

as Respondent•s Exhibit Number 11 E11
• 

THE CDURT: Respondent's Exhibit Number 

"E". 

NOTE: At this point the aforementioned 

20 plat by William H. Redd dated May 15, 1970, is now 

marked and filed as Respondent•s Exhibit "E 11
• 

BY 1''1R. WINFREE: (Continuing) 

Q Did the old road connecting your propert~ 

") . . - i: 
1 ... d :'. with the five acres run in a perfectly straight line? 

;. 

----,.--------·--····--------··-·---------- ·---·------
I 
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J! 

I 
I A No, it meandered a little bit, but did 

,, not vary very much from the northern boundary line. 
'j 
I Q Why is it shown as· a perfectly straight 

line on this Redd Survey Exhibit E'? 

A Because based on the fact there was 

1\) never a survey made of the road, it would be impossible to 

7 lay out a road that had meandered. 

HJ 

11 
Ii 
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lS !1 
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II 
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ii 
21 !1 

'I I ii 
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IJ' 
'1 
!1 

z:i 
!! 
11 

2·1 ii 
" 

25 Ii 
.I 

ij 
11 

-----iJ---· 
I; ,, 
.I 

Q I believe you said you purchased your 

property in 1950? 

A Yes, sir. 

Did you move to the property or begin 

occupying it at that time? 

I 
I 
I 

Periodically over the periud of time. I 

We had a four-room cabin located right there on the road just! 

A 

I 
I 

on my western boundary line, just across the western boundaryJ 
i 
I 

I 
line to the east. Hy family and I, I was in the Service at 

the time, we would spend weekends, two and three weeks. My \ 

son would hunt the area and in 1960I was discharged from thel 

I United states Navy and I built my permanent home in 1968 

I 
I 

to 1960 I built my permanent home -- I mean 1958 to 1960 I 
i 

built my permanent home and I moved down in March of 1960 anal 

my family came down in June after school expired. 

Q. 

A Yes, sir. 

Q 

-
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I 
11 

A Oh, yes, sir, very much so. As a matter 

of fact, I hunted with Chesapeake employees. 

Q Did you become generally familiar with the 
I 

01 woods in that· area? 

if> I A Very much so. 
I 

Q Can you tell the Court whether you obs:rve9 
I 

7 any use or occupancy of the five acre tract in question by 

Chesapeake Corporation? 

\) A At no time in my knowledge was there 

ever -- have I ever seen Chesapeake use, occupy or mark in 

11 any way whatsoever to use the. five acres .. 
I 

Q Were you familiar with the location of th 

l:l five acres? 

14 A I was familiar with the location of the 

.1;1 five acres around 1961 and I was the only one in the area 

lo that knew of the existence of that .five acres. 

17 Q Did you see anyone cutting timber on it? 

18 A None whatsoever. 

l9 Has. it ever been .. fenced in? 

20 A It has never been fenced in, no, sir. 
j! 

21 II 
')') 

j! _ ... 
ii 

qq I ,;,.) :I 

It has never been fenced in or marked. 

Q Have you been in.corrununication with any 

Forester with respect to the timber on this five acres? 

I 

I 
I 
I 
I 
I 

I 
I i' 

2,1 :I 
!1· At the time of my purch3se of the interest 

I 
A 

:I 

ii 
•)- 1: _:J 

j, 

Ii 
,1 

___.__ __ ·~·-''--·-

I 
I 

in the five acres, I knew from past ex-perience that the trees! 
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indicated they were not doing anything and I requested the· 

State Forester to come in and make an appraisal and give me 

a report of what could be possibly done with salvaging the 

scrub pines that are there. It's most Virginia pines and 

it 1 s self-growth pine. It is not planted pine. 

Q .··· That is on your property? 

A That is on the five acrcis, yes, sir. 

Have you obtained any communication from 

the Forester? 

A Yes, sir, I received a letter from the 

Forester. 

Q I hand you what purports to.be a letter 

dated August 13, 1973, ·on the letterhead, Commonwealth of 

Virginia, Department of Conservation and Economic Development 

Division of Forestry, signed Bernard G •. Kubisiak,:, Jr., 

Forester. Did you receive that letter? 

A Yes, I received this letter from --

Q Addressed to you? 

A It was addressed to me from Bernard G. 

I 

I 

Kubisiak and it, at that time, in paragraph 2 (witness readin~ 
I 

from the letter) "The main species are loblolly pine, spruce I 
pine, and mixed hardwoods. '11."le pines range in size from 

11 pulpwood to saw timber. 'l'he average age of the dominant 

I 
I 

loblol.1.y pines is approximately forty-two years. The quality 

is considered fair, but the majority.o.L the trees are small i 
----il ________ _ 

•j 

~--. 
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I
I in size. 
,1 

7 

ll 
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1:) 
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17 

l!l 
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II 
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I 
I 
I 
I 

11 
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w II 
I 

I. 21 

I 
22 I 

2:i 

2·1 

25 

II
' 

11 

'I Ii 
ol 

The best f·orest m,anagernent recommendations 

for this area. would be to harvest ail timber and reforest I 
by planting loblolly pine seedlings. 11 . / 

I 

MR. WINFHEE: We offer that as the next I 
respondent's exhibit. j 

'IHE <X>URT: Respondent's Exhibit Number B. 

NOTE: At this time the aforementioned 

letter from Bernard G. Kubisiak, Jr. to Mr. Frank D. 

Mccreery dated August 13, 1973, is now marked and 

filed as Respondent's Bxhibit 11 1', 11 • 

BY MR. WINFREE: (Continuing) 

Q Are you a party defendant in a certain 

condemnation suit pending in this court with respect to a 

portion of the five-acre tract? 

A Yes, sir, I am. 

Q 
I 

Were you to your· knowledge originally made 

a party defendant· in that case? 

A 

Q 

A 

I originally -- no. 

I 
How did you happen to become the defendant? 

. I 
I I I discovered a highway concrete monument 

60 foot in from 608 on the western side. I notified the 

State Highway Department to this effect and· ·r had my lawyer 
! 11 

:I 
-----'----!!---· --~-
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write them a letter and put them on notice. that they were 

taKing land and what was their intentions. 

Q Were you subsequently made a party 

defendant? 

A After that, I was not only made a party 

defehdant, but they also made the revision to the Interstate 

64 plans.that shows the nortnern boundary line which was not 

shown on the original survey. 

The highway monument which you found, was 

that. situated on your property? 

A It was situated in 60 feet on my 
I' 
'I 

12 l! prope.rty. 

13 II 
Q ·which piece of property-? 

14 II 

r \;) II 

lb 11 

.I 
17 i\ Meaco Woodson. 

18 \! 

Ii 

The five acres. 

Q Do you kno'w a man named Neaco Woodson? 

A Yes, sir, I am well acquainted with 

Q Do you see him here today? 

A Yes, sir, I 1 ve seen him here today. 

I 
i 
I 

I 
I 

I 
I 
i rn I ! 

20 II 
test if iedj Q Was he one of the witnesses who 

!! 
'I 21 11 
1! 
d 

in this case? 

A He was one of the witnesses for 
22 I\ 

~:l Ii Chesapeake. Corporation. 

z,1 :1 Q Had you met him before? 
1! 

' ! 

I 
j! 

2:-) 1! 
Yes, sir, he cut wood for me beforeo ' _L II 

11 
----~------fi.-· ·---· ---·------

!I 
~ . 
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Q Can you state whether or not you have 

seen him cutting wood on other property in this ar0a·? 

A When you say.this area, you·are talking 

about around the thirty acres? 

Q 

A 

in there. 

Q 

Around your property? 

No, sir, never have I seen him cut wood 

I 
Can you state specifically whether or notl 

you have seen him at any time cutting t.imber on your five-

acre tract? 

A. He has never cut timber on the five 

tract because the trees on there are forty years old --

I 

acre I 
forty-:-

three years old. 
1 

Q Mr. Mccreery I 
I 

MR. WINFREE: 'Which exhibit is this one, 

I 
I 

I. 
the family tree? 

I 
I 

THE <X>URT: -Respondent 1 s Exhibit B. 

I 

I 
I 

BY MR. WINFREE: Continuing) 

Q I hand you a copy·of a large sheet-of 

paper which purports to be a family tree which has at the 

heading Father, H. K. Harden, and has the name of numerous 

children and other descendants and containing the notarial 

certificution dated September 14, 1970, and a copy of which 

has been· filed as Ex;hibit · "B". I would like for you to state 

.. ____ !;._ 
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to the Court whether you obtained this family tree, obtained 

the information on it.? 
I 

A This is the fami:Ly tree which was compos,'d 

by me from information received from Viola Harden, Harry 
1 

i 
Harden, and Annie Harden White.. And after I composed and I 

i 
laid out this family tree~ I then had it signed and witnessed 

by being signed Viola Harden, Harry Harden and Annie Harden 

White on the fourth month, 27th day, 1971, and was witnessed 

by Irene F. Milhouse, Notary Public, on September, 1970. 

Q Is the information contained on this 
I 

family tree true and accurate to the best of your informatio~ 

and belief-? 
1 

A It. is true to the best of my knowledge I 

and as also certain contents are verified by tombstones 

located in the corner of the Baptist Church across the street· 

from the courthouse. 

BY MR. C.l-\.US.SY: 

Q 

MR. WINFJ.~EE: I have no further questions:. 

HR. CZ\USEY:. Let me see Exhibit Number 6. 

CROSS EXAMINA'rION 

Mr. Mccreery, I show you Complainant 1 s 

Bxhibit Numbe'r 6 which is a copy ot the Deed dated December 

2, 1914, from Joseph F. Harden to John 

B. Harden and to which is attacned tre 

W. H~rden, and Willie 
1 

Cnandler plat to whichl 

-------------1---· 
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Yes, sir. 

107. 

Will you look particularly at the plat 

·l 
:i 
Ii 
:1 
Ji 

and advise me what if any road is shown on that plat as going! 
I 

7 

8 

' 10 

11 

I •) .. 

1;) 

Hi 

I 

I 
across the 47 ·acres described in that Deed? 

A At Point Cit shows.two lines and it is 

Ill, 

written road. 
!I 
11 

11 

1! 
II 
ii 
II the Deed. 

ii 

Q Do the roads go across? 

A Yes, they do because it describes it in 

Q I am aslcing you simply, sir, on this 
~ i 
11 ,, 
II 

plat if there is any road shown across this property on the 

ll plat! 

!I A 

I' 

11 

11 

The plat itself does not have to show a 

road as long as it indicates some point on the plat there was 

a road. 

I 
I 

i 
17 

ii I am asking you the simple question, doesJ 

IH I 
i 

19 1J 

20 11 

21 Ji 
ti 
·1 

?'.) 
1

11 

-- ii 
2:l ii 

2·1 
:,'J' 

;! 
\l 
ii 

2:-) !; 
L 
Ii 

the plat show any roads going across the 4 7 acres? I 

A No, sir, it does not. 

Q Now,· at the time the 47 ~res was conveyed\ 

there is reference to this Deed, it says to use the road ! 

through the tract of land hereby conveyed as an outlet f rorn 

his property which is the property of J. H. Harden to the 

county road. Now, what property did J. H. Harden own at the 

time of the execution of this Deed? 

ii 
-----~-----,1--·-··----·---
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A Five acres. 

Q What five acres? 

A 32 ac~es that the 5 acres is on. You are 
I 
I speaking of 1912. 

Q He owns that 32 acres for the purpose I 

of identification we can say as tne parcel marked 11 c 11 on 
I 

~xhibit Number 2? 

A He owns one-half interest in the h.:::>use. 

Q Now, is there any designation in the 

Deed, Exhibit 6, this again is the Deed to John w. Harden anal 

I 

I 

Nillie E. Harden of the width of the road? 

A sir. No, 
I 

Q How did you arrive in instructing Mr.• ! 
Redd to make the plat, he did take the width of fifteen feet?! 

i 
I 

i 
A I did not instruct Mr. Redd to make it 

I 
I 
I 

the width of fifteen feet. 

Q How did he get the fifteen-foot width? 

He arrived at the width of fifteen feet 

by going back and measuring the old county road and you will j 

find .the old wagon roads were approximately fifteen :feet wide.I 
I 

.Q 

A 

Q 

Rather than twelve or eighteen or twenty?,,. 

Yes, sir. 

2
:1 ii 

211 \' was arrived at? 
ii 

~:'i II 

And that is the way the width of the road! 

I 
I 
I 

JI A . 
----· ---l-----· --------··---·---

!! 
!I 

Yes, I 
--J 

I 

sir. 
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Q I think you have admitted that the " · [ : 

road as shown on this plat is not at the location in which it 
11 

l· actually existed?. 
11 

Ii 

~l 

I) 

7 

II 

i 

A 

road? 

A 

sir, I have not admitted that. 

I think you.stated it was a meandering 

I said from the aeriai photograph it was I 
,1 

Ii 
1 a meandering road. 

I: 
\) Ii 

Q You have no personal knowledge of ti.1e 

J () 
'I Ii 101.:ation? 
Ii 
!i 
ii 

1 t 

12 

1·1 
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11 

11 

11 

Ii 
!I 
11 

ll 
ii 
·1 
11 
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1! 
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11 

I 
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i 
~:l !i 

11 

:! 
2·1 ii 

;: 
q 
Ii 1;r- .t 

..,.,) l' 

A 

Q 

A 

I walked the road. 

Was it 

It was a meandering road. 
I 
I 

Q And the road which is shown on Mr. 
I 

Redd 1 S! 
I 

plat which you have put into evidence is noc a meandering 
I 

road? 

A No, sir, it is a straight line nearest 
I 

to the approximate area.. 1
1 

Q In other words, the location of the road 
I itl 

The meandering road is running parallel 

on the plat is not the same as the location of the road as 

existed on the ground·? 

A 

to the northern boundary and most of the road on the plat 

is on the northern boundary line. 

Q The two are not identical? 
ji 

--- -----l-·----------·--- .~--------------

!i 
li 
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.1 

II 
·1 I, 

II 
ii 
II 
11 

Ii 

I 

I 
I 
•I 
11 
11 

A Physically, no. 

Q Now, it is 'true, is it not, Mr. McCreery, 

that on the eastern line of your property at the time that 

the 1914 Deed was executed there was a road which was a: 

county road? 

A On the eastern end it was oh, Road 212. 

Q And the only property which Mr. Harden 

had, Mr. Joseph Harden·• s, at the time that he executed the 

1914 Deed was either Parcel II C", whid1 - laid to the west of the 

47 acres, or a half .:interest in the house on Parcel uA". -

A Yes, sir • 
ii 
JI 
ii 
II 
II Q All right. And if he reserves a right-of-I 

,

1

1

11 

way from his property to the county road across Parcel 11 B 11 , 

111 
then. the only direction he can go is to the east from Parcel , 

II 11 C11 '? 
II ., 
'I 

Ii 
11 
ii 

II 

A No, sir. 

Q Why not:: 

A Because he was reserving a right-of-way 

! to go_ from the house west to the 32 acres. 

Q Is that what your claim depends upon as 

far as the road is concerned'? 

A It depends upon -~ he has an access both 

ways .. 

Q If he did not own the house or half 

interest the house --

+ 
in 

App. 115-



·1 

f, 

() 

7 

Ii 

n 

10 

·--'. 11 

12 

l:l 

l'1 

1:) 

}() 

17 

IH 

Ul 

20 

21 

22 

2:i 

2·l 

')'" _.,) 

I: 
'I 
\: ,1 
Ii 

FORMERLY 

H. JAMES •::owARDS AND ASSOCIATES 
COURT REPORTERS 

1108 EAST MAIN-STREET 

RICHMOND. VIRGINIA 

PHONE "646 - 2601 

Ii 
I\ Mccreery - Cross 111. 

11~ 
)1 : 

II house. 

A He owned the house.and occupied the 

hypothet icaJ Ii 
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All right, sir. I am saying 

ly if he did not own and were the situation then that he 

reserved a road from his property running through Parcel 11 B11 

I 
I 

to the county road, would it not be for the purpose of going 1
-

east from Parcel II C11 to the county road".? 

A 

Q 

of· going to the west to County Road 413 which is old county 

road before, prior to County H.oad 155 which is now 608. 

Q He wouldn't be going across Parcel 11 B11 to 

do that·: 

A Yes, sir. 

Q }~rom Parcel 11 C11 ·? 

A From Parcel 11 C"? 

Q Yes. 

A No, he would be going from Parcel c, he 

WQUldnit 

Q In other words, the.question that I asked 

you --
A Right, right. 

Q . Will you tell me where you acquired from 

Joseph Harden his half interest in that house? 

'App. 116. 



1i 
. ...--.. /i 

/! 

1/ 

11 

') ii :-

i ,, I ., 
I 

ti 

·I Ii 
11 

;) ·1 I, 
:1 

.(j /, 

ii 7 1' ,j 
8 I 

!1 I 
,j ,, 

to II 
jl 
!I 

11 I' ,I 

ii 

12 Ii 
l:~ 

!I 
II 

14 fl 
11 
Ii 

'I 
];) 

11 
Ii 
ti 

lli Ji ,I 
Ji 

17 
11 
j; 

1H i! 
I 

]q ii 
Ii 
I' 

:~w ,I 
:1 
II 

21 !I 
I! 

. 22 11 
Ii 
ii 

')fl 
_.) ii 

·i 
2·1 

!i 
I• ,, 

2;-) 

i! ., 
----~I 

!: 

Mccreery - Cross 

A 

CRA~ ·~•SNEAD Br ASSOCIATES 
FORMl=.RLY 

H. JAME· EDWARDS ANO ASSOCIATES 
COURT REPORTF:RS 

1108 EAST MAIN STfH':ET 

RICHMOND, VIRGINIA 

PHONE 648 - 280 I 

On my Deed from all the heirs. 

112. 

Q Could we see the Deed. I think all the j 

I 
I 

Deeds are basically similar, are they not, sir? 

A Yes, sir. 

MR. WINFREE: If Your Honor please, I wouia 
I 

like to question the propriety of this line of 

questioning with respect to the title to the house 

on Hr. Mccreery. 

THE CDURT: I believe it is an exhibit, 

is that correct, so any exhibit that is in, counsel 

would have a right to it for the plaintiff or 

defendant. 

MR. WINFREE: He is bringing out a 
i 

questipn 

as to the title to the house which was on his resi- I 
i 

dence, and I don•t think this is an issue before 

Court. 

THE OJURT: I agree there, Mr. Winfree, 

it is not an issue before the Court from the 

pleadings. However, it is in an exhibit. Anything 

that is in an exhibit the Court would have to allow 

examination to it as to either counsel assuming 

this is an examination • 

BY HR. Cl\USEY: (Continuing) 
I 
I 

Q I show you, Nr. McCreery, Complainant• s j 

I 
App. 117 ------1-
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jl EXl1ibit Number 15 which is the Deed dated April 8, 1970 from 

~ ii Annie Harden White to you and Hrs. Mccreery and, I believe you· 
11 ,I 
'I ') I! 
1! 
I ,I 

;) 

() 

7 
I 
I 
I 

K I 
~l I 

10 
1! .I 

1 l II 
'I 
'1 

l :2 

II 
l:l 

H .I 
11 
1' 

L~> 
11 
I 

' lei 

will agree it is in the form all of the Deeds are by which 

you acquired your interest in the five acres, and ask you to 

look at that and tell me whether there is any reference 

whatsoever to a half interest in the house?, 

A No, sir, because the house wasn't on the 

five acres. 

Q Well, what on the Deed do you have to the 

Joseph Harden heirs? 

A Clarence Harden, in Deed Book 29, page 

59, July 12, 1940, bought all right interests of the heirs 

of the, Joseph F. Harden interest in t11.e thirty acres more or 

less and the house standing on the property. at the time. 

Q Joseph F. Harden? 

A From Clarence L. Harden from the Joseph 

17 I' H. Harden heirs. 

18 I 

ID 
.i·1 

20 11 

21 !' 

22 I 
.,., 11 
_., 11 

!, 
24 Ii 

'i 11 
~>:) 11 
- 1: 

!I 
I )! 

Q Which is this you are ref erring to? 

A Excuse me, Hezekiah Harden heirs, this 

was in 19400 This was in 1950 I purchased all the he.irs 1 I 

interest from Clarence L. Harden on the same thirty acres and! 
I 

recorded in Deed Book 36, page 343, and _the house was standing 

on the property at the time I purchased it-. I 
Q I don't want to belabor the issue, but 

to simply point: out, I think the record will support it, that I 
·---..-..-~--1!-··----

i! App. 118 
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Clarence L. Harden purchased the interest of the Hezekiah 

Harden heirs and not the interest of Joseph Harden .•in 

that property who was then living .. Be that as it may, let 

The description of the five acres 

or would you want to ref er to the Deed? I don't want to 

take advantage of you. 

. I 

A The description, the five acres is adjoin' 

ing Bezekiah Harden' s property on the west -- John ahd 

Willie Harden•s land 47.40 acres 

MR~ WINFRZE: We concede that the Deed 

is ambiguous. 

(Continuing) 

Q l-\ll right, what I am interested in, sir, 

is on what basis do you conclude and this is referring to 

I 
i 
I 

I 

rn the Redd plat dated September 17, 1970, of the five acres, 

20 I that· the five acres is shaped like that? Why could it not be\ 
I 

21 I 

I 22 

2;i 
11 

11 

24 

instead of 197 fee:t deep and running across the whole way, 

why could it not run across half way and be twice as deep? 

It is based and shaped that way because A 

it is baseu -..11.. t.wv J:)vints on the ground that were located. 

2!J !I 
ji 
,1 

·-!.! 
i: ,1 

!I 

Do you know what those two points on the 

------·------ App. 119 
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ground are? 

A One is a steel stob in the ground on the 

northwestern corner and one is a concrete monument on the 

northeastern corner. 

Q Is it not true those are thc: same monu-

ments which appeared as the northeast and northwest corners 

of the G. L. Evans plat dated February 20, 1931? 

A Yes, sir, it is the same corner of the 

G. L.- Evans plat and shows the survey of the whole tract of 

32 

What reason is ther.e to believe those tw1 Q 

corners have any relation at all to the alleged five acre 

reservation·? 

A 

I 
I 
I 

Due to the description of the Deed which I 
I 

says that they were bounded, the five acres.bounded by I 
I 

Chesapeake on the north and bounded on the s·:mth by Chesapeake 

therefore it would put the five acres in the northern end of I' 
the 32-1/4 acres. 

Q 

A 

the north. 

Q 

A 

Q 

Why not put it further down? 

Chesapeake doesri•t own any land except 

I 
I 
I 

I 
I 
! 
! 

Chesapeake doesn• t own land on the south? I 

No. I 
I 
I 

We, then, have the situation that at the ! 
I 

I time this Deed .was executed that at least two 0f the boundary: 
Ii 
Ii ---!:------
1, App. 120. 
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lines are not accurate? 
... 

A Yes, sir. 

Q The description to the Hezekiah Harden 

land then and the des.cription as to the southern boundary? 

A (Witness nods his head in the affirmativ ) • 

Q You are left then with two which y0u 

consider to be .accurate which one is bounded on the north 

by Chesapeake and on the east by Willie and Joe Harden? 

A Right. 

Q On those circumstances 

A Thatis Willie ahd John Harden. 

.Q Excuse me. Under those circumstances·, 

would it not be just as reasonable to put five acres in 

approximately this line here, wouldn•t_that. fit the same 

description? 

A. No. 

Q It would be bounded ·on the north -by 

Chesapeake and on the east by Willie and John Harden, is it 

not? 

A That wouldn't coincide with the two 

points on the ground that were found •. 

Q If the tw·j· points on the ground '.ere 

merely markers, to mark the outer dimension of the tract? 

A 

Q 

That is your version. I 
What evidence do you have other than thisj 

______ __JI __________ _ ----i---
~ ! App. 121- I 
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1
1 tract -~ that is how the points were placed, is it not? 
I 

!t A That plat is not my evidence that I 
!i 
I: used .. · I used the evidence of markers that I found on the 
Ii 

'II 

I! 
ground • 

Q Which were the iron pipe and concrete 

·(i monument? 

A Yes, sir. 

Q Which actually are the corners 

A That is your version. 

Q What is the distance shown on the Redd 

plat between the pin and concrete monument? 

A The distance is 1,126 feet. 

Q What is the distance shown on the plat 

between the pin and the concrete --

A 1,126 feet, but it also says north 7 

degrees 001 minute east -- that one says north 76 degrees 

U9 minutes 11 seconds --

Q In ether words, there are the concrete 

monument and two pipes in there? 

A Right, but different compass variations. 

You maintain there are two pipes and two 

A Relatively cl0se, yes, sir. 

Q In other words, the line which you are i 
claiming on the Redd plat is not the line shown on the . .E.'vans I :I 

I 

··---1· 
I 
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, plat? 
Ii 
!\ 
J, 
ii 

A As far as the needle va~iation is con-
I[ 

I: cerned on the compass, no. 
I 

Q You have got two terminal points, sir 

A We could say they were the same. 

I 
I 

I 
I 

__ 1 

I 

What I am.getting at is simply they either 

I 

[i I 
() 

11 

Q 

: II 

'.) I 

10 I 
I 

11 · !1 
il 

I~ I! 

];) 11 

:\. 11 

lb 11 

1: 

i1 Ii 

lH '11 

rn I 
20 

are the same or they are not. Are you prepared to say the 

line is the same? 

A I am not prepared to say they are the 

·same as long as the compass bearings are different. 

Q If they are not the same, wouldn't it be 

true that the five acres wuuld not adjoin the property of 

Chesapeake .Corporation of Virginia on the north? 

the! 

I 
I 
I 
I 

A Based on this survey which is a copy of I 

the old o. M. C'nandler survey of 1915, the Chesapeake Company\ 
; 

couldn 1 t own the property on the north. ·But you did not I 
·1 submit that 1915 survey. 

Q You are talking about the Chandler 
I 

plat? i 
A 'I'he o •. M. Chandler plat, 1915, yes, 

I 
'.!l 1 which does 
- ii 

not exclude this 32 acres. It includes the whole 

22 II 

1890. 

110.64 acres that Joseph F. Harden bought in 1989 and not 

2;) II 
I' 

'.:'.4 1
1 

:I 
Q Mr; Mccreery, we seem to be going around I 

ii 

:,·! in circles. 25 But here is ti.1e Chandler plat? l 'I 
11 ··---l'·--.. ·--- ___________ _:__ __ ~------------[ 
11 

I 
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A No, sir, that is not the 1915 Chandler 

plat, it is the 1912 Chandler plat. 

Q Where is the 1910 Chandler plat? 

A I believe· mine --

J:li1R. CAUSEY: Do you have a plat of 1910? 

MR. WINFREE: I presumed you had a copy 

of it. You are talking about the plat to 

Ellswoth? 

MR. CAUSEY: The whole area, not just 

Ellsworth. 

·---· ·1 - -

HR. WINFREE: I am sorry, 

what you are talking about. That is 

I misunderstoo1 

not a plat of 

the Harden .tract? 

A It is a plat of the whole area and it 

was not done by Chesapeake but by the people who owned the 

property prior to Chesapeake. 

BY HH... CAUSEY: (.Cont inu·ing) 

Q That shows the straight line boundary 

between Harden and Ellsworth? · 

A · 76 degrees .09 minutes. 

Q Let me ask you this question.· 

A Yes, sir. 

Q You introduced into evidence a letter 

from the State Porestry Department which is Bxhibit Number 

I 

I 
I 

I 

I 
I 
I 
I 

I 

I 
F~ 

I ----------11_ 
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11 

ll I don't believe you read the first paragraph. Read that into 
I' 

2 

ii r; 
I) 'I I, 

11 

·l 
II 

;) 
I 

I 

the record? 

A (Reading) • 11 This letter will serve as 

a record 0£ the timberland examination of five acres of 

timberland located south of Interstate 64 on the wes~ side 

I) of Route 608 across from yotir mailbox. 11 

7 Q All right, sir, does that indude any 

s portion of the five acres on the east side of Route 6Uff? 

D A No, sir, it does not.· 

lU Q On the east side of Route 608 you claim 

11 however, according to the Redd plat that there is certain 

12 property which is in tnis five acres? 

1:) A Right, a small portion on the east side. 

l l Q It is also true Chesapeake cut and bull-

li) dozed portions on the east side? 

H:i A They did against the wishes and desires 

17 I 

11 18 

of the cwners. 

Q What recommendation did you make to them 
l 

I~) 

I. 20 !I 
21 Ii 

~ \ 

I! 
" 

22 !I 
It 

at that time? I 
I 
I 

i 

·I 

·A Of the owners--~ 

Q Yes, ·sir. 

A I had no interest in the five acres at 

2~_i ii 
i! 
ii 

2·\ ii 
11 
I! 

2C) 
p 
!l ,:· 
l• 
Jj 

----~1·---~ 

I 
I 

I 
I 
I 
I ·-----------------·--'-------··! 
I 
j 

the time. 

Q You made no recommendation to them at 

that time? 
App. 125. 
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No, it should have been the right of j A 

Chesapeake to make that recommendation to them. 

Q Are any of the G/ners here other than 

you? 

A No, sir~ 

Q And so as far as you know, there is not 

objection made at that time to the cutting and bulldozing·? 

A. Yes, sir, no objection. 

Q What"? 

A No objections, I agree with you. 

Is it not true that, Hr. Mccreery, that 

with respect to the wooded land which was looked at by the 

Forestry Department on the west side of Route 608 that those 

trees give evidence of having been planted? 

J;i,. No, sir, they don•t give evidence of 

planting. They give evidence of natural growth. 

Q You would say there wa.s nol.:.hing in there 

to indicate they were in rows? 

I 

A They are not, there are no rows and I wilt 

take you down there and prove it to you. I 
I 

Q You were not there; of course, at the 

time the trees may have begun their growth? 

A No, Sir. 

Q I take it, 1930'? 

Io. No, ~r, and neither were you nor your 
.. 

-------------····-------· ---·-----
I ----1-
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foresters. 

Q You .would however tend to doubt the evi-

. dence ·of Mr. Woodson they were planted there? 

A Mr. Woodson didn't verify they were 

Q I think he stated he saw them being 

planted? ! 
A Mr. Woodson stated he saw the five ~cres 

being planted no, sir. He stated he saw the 47 acres 

and the Oteys Tract being planted. He did not· on the five I 
a.cres.o He went around it. I 

Q I 
The record will speak for itse~f, if you I 

1 
I 

please, sir. 

A All right. 

Let me ask you this question. Would I 
you mind looking at this map. When did you first come upon 

the property, you purchased it when, sir? 

A What property? 

Q Your property, the thirty acres?, 

A 1950. 

Q . All right, sir. I wi.Ll shoT.v you Corn-

plainant's Exhibit Number 21 which is an aerial photograph 

dated October 13, 1953 o Will you show to me at that point j 

I 

wherG the alleged road is which leads from the 47 acres? i 
i 

You can see the outline of the road I 
I 

·-·---·-·-·;;-·--. ··------···-·------------11. 
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I 

right along here. You can see it by the shadow and coming 

up here and there is the corn crib at~d. it goes down to the 

old county road 212. 

Q Where at exactly·? 

A Right along here, there it is, right 

here (indicating). 

Q Here? 

A You can also make out the same impression 

of when they put 608 in there was a four-foot mark here and 

that impression is on 608 right down where they come in like j 

that and meandered right on in and it is also on the Harden 

property. 

Q Where does it go beyond there? 

A It•s all dozed -- bulldozed. 

Q On this map, can you show it? 

A On this map, no, sir. 

I 
! 

I 
I 

i 
I 

I 
I 

I 
I 
I 
I 
I 
I 
I 
I 

It does not appear on there: Let me show; 

you the 1937 one. Now, there does appear to be a meandering \ 

Q 

I 
road ·of sorts? 

A Yes, sir, you can· see it C•)ntinue right 

from here and goes up ori the cree1c up the bridge and comes 

right here. 'l'here are the parallel ra.ads on the ground, no. 

I will take anybody in court that wants to and show them that! 
I 
I road up here and this road. 

i Tliis road here is reasonably well 

!i -. . t·:::.,:J·~ 
----~------.r·--aesigna.. ~-

I 
I ·--r 
I 
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A Right, due te> the fact 608 , when that 

was put in, they no longer went this way • 

Q How long was 608 in by this time? . I 

A This is 1937, 608 has been in approximatel 

ly three yearso 

Q In three years that would have been grown 

up with no particula.c trace? 

A It would depend on the time of the aerial 

photographs. 

Q What training have you had in the inter-

preting of aerial photographs·~ 

A I am a retired Chief Warrant Officer, 

Aviation Gunner and had training in aerial photography and 

developing design and interpretation of machine gun fire. 

Q I understand that. Let me ask you one 

further question, sir. It has been ref erred to in previous 

I 
I 
I 
I 

! 
I 
I 

i 

I 
I 

testimony to an old county road running east of the property? I 
A Yes, sir. 

I 
I 

Q rrhat road, except for the fact that it has 
I 

been coverea by the Interstate coming through, is still in I 
existence running in a southerly direction? 

A It is also still in existence running in 

a northerly direction to tre property. 

On the Richardson boundary? 

A No, sir, I have one acre on the northern 
I 

w·-·-----. --
'I 
11 
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side of 608 and tha~ road is my access to my one acre. 

It is severed by a road --

A Yes, sir. 

Q The old. county road except for that 

sev~rance is still in existence? 

A Yes,· sir. 

Q You were not living on the .premises or 

familiar witn them in 1942 or 1943? 

A No, sir. 

Q My memory is you said 1950'? 

A 1950 is when I purchased the property 

became acquainted with the area. 
i 

When actually was it that you constructed; 
I 

Q 

your cabin·? I 
A Sir? 

I 

I Q When was it that you, I think you said , 

at first you had a four-room cabin? I 

A On the property which I purchased, there I 

is a barn on the property, a corn crib on the property and 

an old house was there. There was a three-st<Jol outhouse 

and fallen down piece of 

Q Did you use the four-room cabin as a 

I 
I 
I 

I 

II 
2:i Ii residence at alL' · 

1· 
i. 

2·1 ii 
! 

A 
I 

I lived in it when up here visiting during 
I . 

r.iy tour of duty. I was stationed in Washington and for 

-------· __ j;_ .. 
fl 
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approximately one year after I bought the property I went 

from there to Florida. You donit want my whole military 

,., 1: 
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Ii 
I: 
ii j; 

7 1! 

ii 
" 

history, do you? 

A No, sir, I am not interested -- primarilyl 

for one year after you bought the property, then how long . 

were you I think you said you were in Florida? 

·.A In SXll Airship Squadron Bxperimental 

11 ,, 

I~ Ii 

l:l Ii 

ill 14 

Iii' Li 
ji 

!i 
Hi 1i 

'I 
K 1, 

I, 

\) 
!I 
ii 

10 II 
I' i! 
;1 

and I v.,;ould come home at my. leaves, I would then come home. 

We were vagabonds up until that time. 

Q When did you return pe.i:manently to the 

area? 

A We returned permanently in 1960. 

MR. CA.US:.!:Y: All right, that is all. 

THE (X)URT: Thank you, you may step down. 

I, 
I! 

17 T ! stimony of 
WI'l'NESS STOOD ASID8. 

1-'~W lliam·H. Redd 
,. !: 

l<J i! [Tr .126-147] 
1: 

20 11 

ii 
21 ii 

ii 
I 

22 I 
i 

:.n i1 

ll 
jt 

2·1 :I 
,! 
11 

2:\ ~, 
I· 

!1 
" 

sworn. 

--------·--•M' ---------· ---·-···----· 0 

THE COURT: N.ext witness. 

MR. WINFREE: f.r. Redd. 

THE CLERK: I don 1 t believe he has been 

MR. REDD: I have been sworn. . 

-------------~--
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TESTIMONY OF WILLIAM H. REDD 

WILLIAM H. KBDD, a witness called on 

behalf of the defendants, being first duly sworn, testified 

as follows, viz: 

DIR:8CT EXAMINATION 

BY MR. WINFREE: 

Q Will you state your name and age and 

occupation,, please, sir? 

A William H. Reqd, age 71, occupation. 

Certified Land Surveyor. 

Q How long have you·been qualified as a 

Certified Land surveyor? 

A Since 1934. 

Q Have you been pursuing that profession 

continuously since that time·? 

A Yes, sir. 

Q Do you make regular land surveys in the 

State of Virginia? 

A Yes, sir. 

And in New Kent County'? 

A E'rom time to time. 

HR. WINFRE.t;: ·Do you concede that this 

witness is qualified? 

HR. CAUS.li.'Y: Oh, yes. 

L 

I 

I 

I 

I 

I 
I 
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Q Mr. Redd, I hand you Complainant• s Exhibi, 

Nu:nber 6 which is a copy of a 1914 Deed from Joseph H. 

Harden to John and Willie E. Harden, conveying 47.41 acres 

of pr_operty in New Kent County with which there is a plat 

made by o. M. Chandler, Surveyor. Have you seen this map 

ti I before·? 
I 

1 I 
,I 
il 

K i! 

It 

~) Ii 
I 

: 

1

: II 
'ii', 

12 I' 

l·I 

A 

Q 

Yes, sir. 

In the northeast crupper righthand cornel 
I 

or the map of that Deed, running roughly east and west, 

are two parallel lines with the word road written beside 

them. Can you state in your opinion whet11-er the existence 

of that designation at that p:Jint indicates whether or not 

that road continues across the property? 

A There is no indication one way or the 

I 

I 
I 
I 
! 
i 
I 

1:1 other. It just shows the road there. I suppose it had to 

lti go somewhere. It evidently did go into the property. 

17 
Q Is it or is it not a practice in your 

I 

20 

21 

2'.!. 

\ 

I 
l 
II 
\, 
11 

I 
I 
I 

profession to.show a road affecting property without neces-

sarily showing it all the way across the property·: 

A Yes, sir, I have done that at times. 

Wha L would be the reason for doing that? 

A Well, that means that the road was used 

I 
I 

1. 

i. 
I 
I 

.. "' I 

evidently ingress or egress and the surveyors 
i by that property 

just didn't take the time to show it within the property. I 
i 

Q . Thank you. Were you empl<Jyed by Mr. i 
App. 133. I 
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F. D. McCreery to survey some property for him in New Kent 

County'? 

A 

Q 

·surveys? 

A 

Q 

bearing your name 

Yes, sir. 

Do you have with you copies of your 

Yes, sir. 

I would like to first hand you a plat 

dated September 17, 1970,. showing a tract 

of what purports to be five acres. Did you make that survey'? 

A Yes, sir. 

Q Will you tell the Court how you happened 

to survey that property and how you happened to lay it out 

in that particular size and shape and configuration? 

A Well, it was surveyed a1: the request of 

Hr. Mccreery·. He produced the Deeds by which he got interest 

inthe property. And the Deeds describing that property have 

a.Lready been cited as somewhat ambiguous. It described the 

boundaries on the north by the Chesapeake Corporation and als6 

I 
! on the south by the Chesapeake Corporation. That was 
" i 

impossible because the Chesapeake Corporation didn't own, hadl 
! 

not gotten a deed to that.place at that time. They got a I 

I 
I 

Deed the same time this was written. So apparently the only 

place for the land to be would be on the north. 
I 

Q i 
I 

Were you familiar ·with the 1930 Daed to 

the Chesapeake Corporation in which this particular five-acre 1
1 

_______ !_ 
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tract was reserved or excepted from the Deed? 

A Yes, sir. 

You are familiar with that Deed? 

A Yes, sir. 

Q Can you state whether or not in your 

opinion the location of the five-acre tract on your survey 

a re.asonable location of the five acres reserved in that 

Deed? 

A Well, that seems to be the most reason-

able of anything that I could devise~ 

. l 
J.Si 

I 

Q 

A 

Why would you say that? 

Because that piece of land is described, j 

I 
I 
I 

as I said, a line south of the Chesapeake Corporation 

if it had been within the property, it wouldn 1 t have 

described the line south of the ChesapeaJrn Corporation. It I 
describes t~-ie line within the property. 

Q Could you pardon me, go ahead. 

A (Continuing) And furthermore, the 

corners, where the corners of the 37 acre tract is, they 

supp~sedly -- it is natural to assume they were the corners 

of tha~ property also. And also all the timber in that 

whole area over there hasbeen cut and reseeded in young 

pine. And t·:-iat has a stand of "Jld pine on it which that is 

a remarkable coincidence. That sh::mld be the only piece of 

old pine anywhere in sight. 

I 
I 
I 
I 

I 
I 

I 
I 
I 

I 
I 

I 
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Q This particular five acres had the old 

pine on it'? 

Yes, sir • 

Q The plat which you have in your hand is 

Respondent 1 s Bxhibi t A"? 

A Yes, sir. 

Q I . hand you another survey marl<ed 

Respondent 1 s li:xhibit E, a copy of which I believe you have 

there being .q. survey bearing your name, William H. Redd, 

datcid May 15, 1970. Did you make that survey? 

Yes, sir. A 
. . ~ 

Will you explain to the Court the purpose! Q 

of that survey·? 

It was to locate a right-of-way which was 

described to be in the 47 acre tract. 

Q Were you familiar with that Deed? 
\ 

Did you read the Deed? 
I 

A Yes, sir. I 
I 

Q Were you fan1iliar with an existing right-! 
I 
I 

of-way across that 47 acre tract before you made your survey, I 

! 
I 

I mean the exi-sting survey on the ground"? 

A No, sir, I knew not~ing abuut it until I ! 
saw the Deed. 

Was there any physical evidence of it 

on the ground at the time you made your_ survey·: 

·-------·-----
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I 

I 
I 



CRAN': - SNEAD &_ASSOCIATES 
FORMERLY 

H. JAMES '~DWARDS ANO ASSOCIATES 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND. VIRGINIA 

____ 
1
IGedd -Direct 
I . . 

PHONE 648 - 2801 

132. I . 
I- _· 

'2 

: ~ 

·.1 

,. 
·' 

7 

I\ 
11 

!1 

I
'!'.,: 

11 

j 

A The only physical evidence of any road 

was east, an iron rod at the northeast corner. 1'he road went 

on out toward 64. 

Q There is --

No road anywhere in here-is left because 

all the land has been bulldozed over_ and any trace has been ·I 
I.I 
•1 bulldozed over. 
'1 

'rhe concrete marker was the line Mr. McCreer ~ 
j, 
" He said it was gone. We reached H~·i. 

1

1

11 

said nobody could find it. 

from the iron rod down there 20 and then 80 feet and there 
11 

1() 

11 

12 

14 

Vi 

17 

18 

20 

21 

22 

II 
11 

11 

l1 
1: 
!1 

'I 
11 
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!I 
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\1 
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I 
11 
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il 
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Ii 

it was under a pile of debris. And we moved the debris and 

found the C'.;)ncrete monument under it anq the top had been 

crushed by a bulldozer. 

Q Did you locate it by setting a couple of 

scores from that iron rod·: 

A Well, no. I set up a compass course but 

that is rather unreliable itself.· I turned the angle off Mr. 

11.'vans 1 plat for the northeast corner to the southeast corner 

and· the angle is shown on his plat~ 

Q You followed the 1vans survey angle? 

A Yes, sir. 

And arrived at that concrete monument·: 

A Yes, sir. 

Did you have any particular reason for 

assigning a fifteen-foot width for the road wh:Lch y6u platted"? 
' i 

A That is just the average width that those j 

--t-- ----------------------------· __ T _____ _ 
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old right-of-ways used to re. They 

-o ... ·-----~~"~~r 

are not necessarily fifteen 

feet, it might have been twelve or might have been eighteen 

or might have been twenty • 

You spoke of there having been no 

existing evidence of the old road except east of the iron 

rod. You are speaking thereof upon Mr. McCreery•s lands? 

A ·rhat is right. 

Q Could you see evidence of the existence 

of the old road? 

A Yes, sir, the old road is st~ll there. 

Q What is its appearance? 

A It just appears as.an old wood road. 

Q Is it on his land? 

A Yes, sir, the bulldozer hasn't gone 

beyond that corner. 

Q Does the fifteen-foot right-of-way show 

on your plat of May 15th, .May 15, 19701 does it follow the 

northerly line of the 47 acre tract, the middle Harden 

tract-! 

A Yes, sir. 

Q If that line road were extended, would 

it run up on the five-acre.parcel shown on your other survey, 

the one of September 17, Respondent's Exhibit A? 

A Yes, sir, it would run ontnroughthere. 

I 
I 
I 

I 

I 
I 
I 

Q Mr. Redd, I hand you Complainant•s Exhibit 
I 

----- ------,; .. ---.-·---------- --1---
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Number 18 being an Bvans Plat of February 20, 1931, wl1ich 

Is this the Evans survey which you ref erred 

A Yes, sir. 

Q Wher~ was the five acres platted by you 

with respect to the 32.4 acres on the :E.'vans survey, where 

A That would be west of the line on this 

survey -- no, wait a minute. 

Q With respect to the.32.4 acres on the 

~vans survey-.:' 

A It is northern -- it is the northern 

section of the survey. · 

l 
I 
I 

I 
I 

I 

I 
I 
I 
! 

Q Does the northern line of the five acres 

on your survey coincide with the northern line of the 32.4 

acres on the Evans survey? 

A Yes, sir. 

Q They are one and the same? 

A Yes, sir. 

Q Are the iron pipe and concrete monument 
' ; 
I 

and 

I 

I 
I 

on your survey of the five acres the same as ti1e iron pipe 

c·;)ncrete monument on the Evans survey? 

A Yes, sir, the distance between them is 

I 
I 

exactly the same. 
I 

Is ti.1ere any significance and any differen: 
I 

·-----------.. ----------··----·: 
App. 1~9. 



.-~ 

•') 

') 

·I 

;) 

() 

7 

8 

D 

lO 

11 

12 

1:3 

14 

1.) 

Hi 

17 

11) 

w 

20 

FC>f~Mt:RLY 

H. JAMES ·::owARDS AND ASSOCIATES 
COURT REPORTERS 

1108 EAST MAIN STREET· 

RICHMOND, VIR(;INIA 

PHONE 648-2801 

ii Redd - Direct 135. 
"----
:1 
ii 
I! 1: 
p 
ii 
!i 
ti 
ii 
ii 
" 1l 
I· 
:: ., 
i! 

'I 
11 

'I 
11 

Ji 

Ii 

I 
I 
I 

II 
11 

ii 
i 
i 
! 

in the compass directions on those two plats? 

A The compass direction is not going to be 

the satne, changes at different dates. 

Q It is the same line? 

A It is the same line. 

Q Would you say in your opinion that .the 

five acre tract which you have surveyed is within the 32.4 

acres surveyed by Evans? 

A It is the northert1most part of that 3 2. 4 

acres. 

HR. WINFREE: I have no further 

questions. 

CROSS EXL'\1'4INA1'ION 

BY I'm. CAUSEY: 

As I understand your answer to the questi6n 

. . 11· . I of Hr .. Winfree, with respect to the Chandler plat w ich is i 

shown as Complainant 1 s .i::xhibit Number 6, which is 47.04 I 
I 

acres, there is no way that you can tell from.that plat wheth~r 
I . 

there was any road across the 47.04 acres or what the location 

21 ii of such a road might be? 
111 

I 22 A No, sir. 

2:i 11 

11 

2<1 11 

2:-, I! 

All right, sir. So that in your Q 

establis~1ment of the road which you have referred to in this 

last plat, you simply went on the bas·is of a trail fixing a 

-·--- -J_ ________ _ ----- ,, 
App. 140 
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road along the northern boundary, is that not correct? 

A No, sir, I said there was no road to 

the property. But there is a road at the northeast corner. 

Q You have no knowledge of your own whether 

that road simply terminated there and turned down and went I 

across? 

A Ho, the Deed says the'road went through 

the property. 

Q The Deed says reserved the road through 

the property. You have no way of knowing from that Deed 

whether the locai..ion of that road was there, do you, sir? 

A The Deed doesn't tell you what part of 

the property it was on •. 

Q Consequently what was done, merely you 

allowed the road next to the northern, 1 ine? 

A That was the most logical place to put 

17 it, yes, sir. 

18 Q But it was not necessarily where the road 

rn ran, was it? 

:;,.>() 

22 

I 
11 1: 

II 

I! 

II 
ii 
!i 
Ii 
ii 
" " " L 
II 
,! 

A Well, there is no evidence of a road 

there. 

Q In other w·'..)rds, you can 1 t state as a 

surveyor that there is the place where the road was? 

A Well, I can look at an aerial photo and 

tell thatis where it was. 

-----,--!---·1t----··---~---

1I 
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Exactly in that line? 

Yes, sir. 

Without meandering? 

137. 

Well, old roads have a habit of meander-

In other words, you show a perfectly 

straight road 15 feet in width and yo~ can•t, can you say 

that road shown on your plat is wher.e .the former road was 

if it existed? 

A I can say it is approximately where the 

former road was by looking at those aerial photos .over 

there. 

Q All right, sir. .Mr. Redd, this is an 

aerial photo taken :in 1960--

It wouldn 1 t be there in 1960. 

Q What? 

A The evidence of that old road because 

the roads were taken out with the bulldozer. 

Q The road was not.bulldozed in 1960, sir. 

Hr. Mccreery testified it was bulldozed after that. This is 

Mccreery• s house here (indicating)-? 

·A Yes, sir. 

Q Will you show me where the road is? 

A Here is the road right hizre, it comes 

out fror.1 his house and here it is right there. 

---· ----------------
App. 142 
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1, 
OJ 

!1 
II 
i! Q 'lhi.s is the road".:? 
! ~ 
11 I A Let me make sure here now. Yes, sir, 

I 
tha.t. is where 

MR. WINFREE: Thl.S is nort~'l up here 

(indicating). 

A ( Continuing) I· understand that. Appar-

ently the road as it was in 1960 ·--

MR. CAU.:>EY: Would _you take this red 

pencil and put a letter from here, the letter HEii 

and a llJl:ll down here to show where you locate that 

. road which you show on the plat! 

A I .. can• t tell y.:)u exactly, it would be 

approximate~y up here -- the road veered off here and 

apparently the road was put over on the Chesapeake corporatior· 

here. 'rh2 property line comes in right along there. I 
I 
I 
I 

I 
BY MR. CAUSEY: (Continuing) 

Q Where does the property line go, sir·? 

A See· th.at black line there·? 

Would you mark where the road is located? 

What do you want 11 E"? 

Q Yes. 

That property line is not shown clearly 
I 

on this plat. There is an aerial photo that shows it exactly.: 

·vfoat do you want here, 
i 
I 
I 

!1 ·---------·--11 .. ····-·---------·-----·-
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139. 

No, 11 E11 to II "'II 
L • I thin]( that 1 s right. 

Let me ask you one further question ·i£ 

I may, sir. Would not a part of the f.ive acres running nort 
. . 

and south along the eastern boundary of the property show on 

the £:vans Plat of the Harden.· 'l'ract reconcile just as wEi 1 

with the description of the five acres reserved in the Deed 

as the location where you reserved it, 

In other words, that would be be>unded 

on the north by the Chesapeake and on the east by the lands 

of 'ihllie and John Harden? 

A It says all on the south by the lands of 

the Chesapealce. 

Q You said that is meaningless because the 

Chesapeake had no land to the south? 

A Yes, sir. 

Q Would not the strip of land five acres 

consist of.the five acres along this bound<iry be just as 

consistent with the description in the Deed as where you 

located the five acres? 

A It is possible. 

Q Now, you stated, I.think, sir, that with 

respect t::> the location of the road that the only trace of 

an old road that you fuund was to the east of the 47 acre 

tract? In other words, it was actually on Er. McC.:Xeery 1 s 

~-----·----·-·-------·-~·-
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Yes, sir. 

14U. 

And that you founa traces then that in 

your survey were the only traces of an old road you f uund 

because the rest had been bulldozed? 

A 

I 

I 
I 

i 
i 

_J_ -
-i-

i 
I 

I 
I 

I That• s right. 

.MR. O\USEY: I have n·:> further questions. I 
I 

THE ffiURT: 'l'hank y·..;u. 
I 

MR. WINFREE: Wait just a minute, if 

Your Honor please. 

BY MR. WINFR&: 

REDIREcr EXAMINATION 

I 
Q I want you to lookat that map in which i 

you have just 

this· ma1:i, but 

testified and indicated a positi~n of the road,1

1 first I want you to look at the earlier map, 

Complainant's Exhibit Number 19, dated April, 1937, and --

A That 1 s.the one I had in mind. 

Q And testify as to whether or not you can 

locate the then existence oi: the old road on that property? 

A There is HcCreery 1 s house. 

MR. CAUSEY: Yes, sir. 

BY !v.u-<.. ~'1.:..i.'IFREE: (Continuing) 

Q You are.designating now this is north? 

A That .is.not his house, no. I was there 

-----------·-·---·- ~~-·- ·- --···----------· 
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1' 

I 1\ 

I ., I 
. 1. 
') 1: 

,I 

at that time 

Q This is north at the top of the map, but j 

you put your finger. on --

1: 
Ii 

·l 11 

s 11 

That 1 s right. 

Q i 
Could· you tell the northerly line of the I 

11 

b jl Harden 110 acres? 

7 11 

I 

!! 

H Ii 
\I I' i 

I 
10 II 

i 
11 !1 

ii 
I~ Ji 

l '.) '11 

1
1,. H 

:1 

lf> II 
I; 

\I 
lb \i 

17 !! 

Ii 
lH '\ii 

rn ii 
Ii 

20 11 
ll 
Ii 

21 ;: 

I 
22 I 

~:l 11 
ii 
" !! 24 I' 

ii 
\) 

~;) 1: 
;i ,, 

This is it right here. It appears --

it 1 s practically a straight line. 
I 

MR. Cl!.U::>EY: Would you min:3. mar . .;.ing that I 
with a red pencil. 

A Of course, it 1 s already marked here. 

MR. CAUSEY: All right. 

WI TN.ESS REDD: What other point do you 

want? 

MR. CAUSBY: The nortuern line you have 

just testified to. 

HR. WI N1'.,REE : I am as~ing him in --

A If I mark. that line., I will obliterate 

your line. The white line is the road. 

MR. CAUSBY: Would it be fair to state 

for the record 

MR. WINFRJ.!:E: It would be fair for me to 

ask the question. I am on redirect examination, 

if Your Honor please, and I thin1~ this repartee 

between Mr. Causey and myself is a little out of I 
I i! order. 

··-----U--·-····--·-··--·---:---····-··-···--·------------ ------·--------·-·--·----1-
App. 146. I 
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\ 

i 

DY HR. 

THE CDURT: Thank you. Nr •. Causey, 1 
wi1at is the objection? 1 

I 
I 

I 

HR. CAUSI!.Y: If Your Honor please, Mr • 

Redd is indicating certain things with his fin,Jer 

on the map. 

MR. WINFRBE: Pursuant to your question-

ing, not mine. You have had· the witness, now it is 

my turn.to ask: him questions • 

THE OOURT: Is it your prerogative, this 

is redirect examination. 

'11he Court would ask you to restrict that 

to what was brought out. 

.MR·. CAUSEY: Did the Court see where Mr. I 
I 

Redd indicated the northern line of the property tol 

be? 

THE CDUR'l": Not at this particular time. 

W'I'i'NESS REDD: It is impossible to tell 

exactly from this where the north ern line is. 

(Continuing) 

Would you look at your survey of the 

I 
I 
I 
I 
I 
I 
I 
I 

I 

road which you laid out and orient it with respect to this 

surveyi' 

A Th.is corner here. 

I 
Take your survey of the :)ld road and J 

----.. ________ _:. ___ ----1-
. . App. 147 
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143,:. 

orient it north and south with the known compass directions, 

approximate it with this photo-~ 

A It is impossible to do it exactly. 

Q Take the north of your survey --

A Here is this corner right here marked 

with an X, iron rod, and this concrete monument --

HR. CAUSEY: If Your Honor please, the 

only difficulty with this,.Mr.Redd is pointing to 

certain 

way for 

places on this photograph and there is no .\ 

the reporter or the record to show the point1 
I 

on the photograph to which he has pointed unless 

there is designated in some fashion 

I 

I 
I 
I 

THE CDURT: Gentlemen at the Bar, I don•tl 
I 

know what he is pointing to, but he has stated he 

can•.t reconcile the two on the aerial matter. 
I 

WITNESS REDD: It is impossible to identii 

·THE OJURT: T11erefore, th.:= Court -- \ 

WITNESS REDD: You can't identify them 

I 

I 

I 
f 
I 

approximately. The road is apparently approximatelYi 

·where I have it here. Along this line here. 

You can see the break in the woods here and the 

I 
I 
i 

road follows. 'l'he road may have gone inside of this\ 

property line. There is no way of telling. You 

might take a -- these are, you can take cameras 

2fJ !! ·and 
!i 

put •Jn here and see it. You mig~t do that and 

-----------+---. --------- _______ j 
I 
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I 

take special instruments for measuring, but you can•~ 
do it here. It might be possible to do it exact, I 
but you have got to have the correct instrument to 

do it with. 

BY MR. WINFREE: Continuing) 

Q Let's attempt to· identify the road which 

you laid out. Can yuu lay your survey on this photograph so I 
that is in the same relative position with the north pointingf-

1 

where is the north on your survey? 

A There is the north right here. 

Q Which way is north in the 1937 survey? 

A Like t}1i.s. 

Q Then in what direction does the fifteen 

foot road you laid out lie and can you indicate that by 

letters of any part of the alphabet? 

A This map isn• t apparently it is not 

Where is Route 608 on your map'? 

Here is 608, right here. 

Q W1-rere is 608 on the 1937 map? 

Here, the only place tha-c. the r:::>ad is 

going to fit is here1 thatis the roaa that has been cut off 

I 
I 
I 
I 

I 
I 

i 
__ , 

I 
I 

J 
I 
I 
I 

I 
I 

through the property .turned in and gone on up here. See that i 
i 

road, so!71ething of the road is shown on here as cut in 

-------- _}~h_r_o_u_g-~-~h-:~~:p_e_r-ty_:_e_r_e_. __ r_·t--a~_o_e_s..;,..n __ • t_-._c_o_r_r_e-sp_o_n_a_w_i_t_1_1_wha~ 
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is on the other photo. It has been changed. 

BY MR. 

MR. WINFRBB: 'I'hank you, I have no 

further questions. 

C.::\USEY: 

') ..... 

T'rll!: OJUH.T: Any further questions? 

RECROSS EXAEINAT.ION 

Now, please, sir, there is the letter 

11 Y11 and you have been indicating on the photor_Jraph that the 

road is running in tuis direction from that. Would you put 

the letter at the other end from where the road runs I 

What scale is this map, do you I 

"X" 

excuse me, put a letter "Z". 

k.novd I 
Nl~. BRAKE: One incl1 to four hundred feet.! 

WI 'rNE SS REDD: · something is haywire i 

here. 

(Continuingl_ BY MR. u-i.US.c.'Y: 

interested in -- Mr. Redd, perhab I am not 

I 
I 

it will s<:!rve the purpose to put an arrow in the direction 

the road runs. Would·you attempt to lay it out on the 

photograph? 

You said one inch is four hundred feet, 
I 

it would be fcmr thousand feet up there. and it is only twenty! 

one hundred. and I 
-----~--·-i;-·------·-··---·---·-
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II I Q If you would just put an arrow. 
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Q I 1 tn not asking you whether it is right 

or wrong. I am simply asking you to put an arrow as to where 

you. said it was in your initial testimony. 

A Well, something is wrong. You don 1 t get 

the ·same measurement. 

MR. WINFREE: If Your Honor please, Mr. 

Causey is putting the defendant in a position of 

having what now amoun-cs to a hostile witness. I 

could take the position I am now entitled to cross 

examination, and --

MR. Cl-:..USEY: ·r think you are perfectly 

entitled to that. 

MR. WINFHEE: It would take a lot of 

time to bring this out. I am willing to concede 

the consequences of this testimony as to this 

witness and it throws its computation 90 degrees 

off from where they should be. This witness hes 

I 

I 

I 
I 

i 
I 

I 
i 
i 

I 
become confused to the poj_rH: of where he is disorient 

ted exactly 90 degrees. ' 

Wn'Nl.:ss REDD: I see what you are talking! 

about now. I 
!l 

J_! _______________ _ 

THE CDURT: I believe the· gentleman now I 
I 
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has indicated to the Court he wishes to change. 

WI'rNESS REDD: 'rhat is the wrong road 

there, -the wrong corner. Here it is, now. 

1m 

I I! 
I I. 

·I MR. ~USEY: If Your Honor please, if there 
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is an effective means of rehabilitating a witness, 

l'lr. Winfree• s reference to the 90 degree change 

did it. 

MR. WIN~.,REZ: I think he neeaed it. 

MR. CAUSEY: Mr. Redd, I have no further 

questi\)ns to ask you, 13ir. 

WI'rNESS REDD: Thatis the wrong road. 

It is this one. 

THE Q)UR'l': Any further questions? 

11 

1 ~1 Jlcond Colloquy 
H1 A\tnong Trial Court 

Bthd Counsel 
W'ITNESS S'lDOD ;.\SID.8. 
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21 
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i[Tr .147-150] HR. WIN:FHEE: If Your Honor please, this 

·I I. 
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respondent, these respondents, the HcCreerys, rest. 

I don 1 t know if there are any other respondents 

present. 

THE Q)UR'r: If there are, they have not 

indicated to the court, nor file.a any answere 

That concludes the evidence, gentlemen 

at the Bar. Mr. Sheriff, the witnesses are now 

!i ·-----+--------·--------· 
·I 
:1 

11 
·! 
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excused if they so desire, or they may remain in 

the courtroom. 

MR. CAUSEY: Just one moment, there may 

be one small thing. 

No, sir, we have nothing further. 

THE OOURT: All right, gentlemen at the 

Bar, .it is now mid-afternoon and approximacely ten 

minutes after three o'clock:. We wiJ:.l take a break 

untii fifteen after three. I believe the Court can 

I 
I 

I 
I 

I 

I 
! 
I 

tr:1 to fit the evidence within the law of the State I 

I 
i 
I 

of Virginia and I believe your opening statements 

were full enough to act as your closing arguments 

i 
and I don 1 t believe the Court would need any further 

argument because I believe I will come to a conclu-

sion to the best of my ability -based upon the evi-

dence brought forward today, particularly as to 

related to the law of construction of instrument. 

MR. WINFREE: If Your Honor please, I 

never find it pleasant to disagree with the Court, 

but we did have certain points w::iich we feel could 

·well be brought out to the Court 1 s attention and I 

hate to belabor this matter, but I once carved 

an epigram on the back of a pulpit in my church, 

''Blessed Be He Who Knoweth When To Stop Talking And 

Sit Down" and that is still there in my church. I am 

·-----'-------- --
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hesitant to talk myself out of a case. At the same 

time, this is· a very important case to us and we 

feel there is very much here that we could elaborat 

on. 

change the decision that I have in my mind as t6 

the related evidence as to the law. I want to men-

tion that because I thow::J~rt it would save you 

gentlemen time at the Bar. As I have sat through 

the hearing. today, I have tried to make notes in 

relation to the three cases that I think are the 

cases to me that are possibly on point with the is s.i e 

here today. 

HR. WINFREE: Neither counsel for the 

complainants nor respondents have presented any 

authorities to Your Honor and -- well, with those 

remarks I will abide by whatever the Court rules. 

THE cnuRT: All right, gentlemen, now, 

we will take a recess. 

NO'l'E: At this point there is a brief 

recess after which the ·~1earing continues as follows, 

viz: 

App. 154 
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THE COURT: Gentlemen at the Bar, the 

Court did not mean to exclude you gentlemen from 

arguing. 

.Mi{. CAUSEY: !f Your Honor please, r 

think so far as I am concerhed, if Er. Winfree 

wishes to argue the case, it is perfectly satis-

I 
I 
t. 

I 
I 
I 
I 
l 

factory and I regard myself to the right of rebutta~. 

THE CDUR'r: Hr. Hinf ree. 

HR. WINFREB: If Your Honor please, I 

hardly know what to say or what to do. I feel 

very much on the spot. 

J:l ii TrlE COURT: Do what you desire • .Anything ; 
C~osing State- J 

l""1 m 
1
nt of R. you do will· be perfectly all right with the Court. 

1 

W 'stwood · 1· 

1 :,W~nfree I thought maybe it would save some time. 

Iii ii [Tr. 150-15 3] MR. WINFREE: I · don• t d·>ubt that we would II 

ii 
•1 save some time. 'Whether that would be in the best I 

17 I!. 
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interest of my clients, I don't know. I would like I 

if I might, to take a very few minutes, if Your 

Honor please, without belaboring the evidence too 

much. vfe admittedly have an ambiguous Deed, but a 

Deed which is not so ambiguous that there is any 

doubt that it reserves or shows a f:Lvcacre tract. 

That is not a part of the ambi9uity in the Deed • 

The Deed very clearl~r I think, I 
in two or three places 

----- :------_.11·--··--- ------------ .-L. 
App. 155 I 
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it. is repetitious and referring to the 32-1/ 4 acres. 

less five acres and back. and forth it keeps emphasizj' 

ing the five acres. So the five acres is somewhere 

and I know Mr. Causey feels it may have been too 

vague to be enforceable, but that type of vagueness 

usually relates to a type o:f estate and not to the 

existence of a piece of property. So I feel it is 

solely a questbn of whether this -- where this 

five acres is located. ·And we feel that we have 

presented a reasonable hypothesis to show the 

I 
I 
I 

lo<....!atiun of this five acres. ·We have not particular~ 
I 

ly commented on the tax assessment, but it was filedl 

into evidence for whatever it may be worth. And J 

this five acres continues to be shown on the tax I 

I 

·rolls for several years after the conveyance and 

somehow it was gobbled up presumably by Chesapeake 

Corporatbn who within a year after they got the I 
Deed especially excluding the five acres they had it 

platted leaving --leaving off the five acres, but 
I 

since being restored to the tax rolls. Admittedly, i 
i 
i 
I 

Hr. Redd's plat of the old road connecting with it 

is an approximation of the old road because the I 
actual existence of the old road had been obliterat~d 
by Chesapeake Corporation and admittedly his locatiJn 

I I 

of the five acres as shown on the survey may be ' 1 

I I 

I 

!I 
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subject to questions as to its precise boundaries . 

because we don• t know for CE:!rtain where it is. 

But it is .a reasonable hypothesis that it lay to the 

north. All the plats show swamp land to the south 

and the owners in reserving this five acres of land 

had some purpose in mind. The earlier Deed shows 

the road and the road is in existence and reserved 

the five acres for whatever purpose. He didn 1 t 

reserve·five acres in the swamp. 

It is most reasonable to conclude that 

this five acres is at some point along the northerly 

line of a tract of the 33.25 acres by Chesapeake 

Corporation acquired and if by any chance the Court 

is of a mind to give concern to the ques~ion of I 

adverse possessivn, \·1e feel that and I hate to I 
belabor this thing at any length, but we feel there I 

has been neither an adverse situation for posseSsionl 

so far as this five acres is concerned within the f. 

mGaning of the very strict principle of adverse I 
I 

I 
I 

possession. That_is the burden of which is a very 

difficult burden for anyone to follow. 
I 
l And I can't 

. I 
conceive of any interpretativn of the facts in this! 

I 
case which would give to Chesapeak:e Corp0ration the I 

title to this five acres on the bas.LS .._,_i::_ J..1.,.Jstile, I 
I 
I 

open, notarious continuous possession where the facts 
i 

App. 157 ---r· 
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···~ 

under adverse possession that their possession be 

brought home. That is the case quotation used in 

the cases that the possession be brought home to 

the O\·mer wuose lana is being adversely possessed. 

How could they bring home the .concept of adverse 

possession when they admittedly don 1 t knO'w where 

the five acres is and have in fact -- they have 

brought this suit ·negating the concept of adverse 

I 
I 

I 
' I 

I 
I 

I 

I 
possession. I am distilling my thoughts to a J 
bare minimum. I am cutting corners aguinst mv beti:e . 

judgment. I came cocked and primed with fact~, I 
I 

argument and law to regale the·eourt. 

I mean that perh<:1]?s it would be a better 

part of wisdom for me to say n<:) more than th.:it. We 

fee.L the five acres exists,· we f ee.L that we have 

laid out a reasonable l.:)gical location for it, and 

Ii 
IH II we hope the Court will agree w·ith us. 
C~psing State-

Elmejpt of John THE CDURT: Thank you, l'·lr. 'dinfree. 
Papl Causey 

'>() 11 

~ l1 

21 !![Tr .153-156] 

I
I 

22 

Mr. Causey? 

HR. I mj_<Jht simply say this as CAUSEY: 

a predicate to our position if I am not imposing 

I 
2:1 11 

upon the Court. 'This is from Section 94 of .Michie 1 s 1 

ii 
2·l :1 

ii 
II 

:z~-) d 
ii 
~ i 
)1 
'I ·---1 .. ·--

I 
I 

I 
conveying land.must describe the thing excepted witl 

Jurisprudence on Deeds. "An exception in a Deed 

App. 158. 1-
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legal certainty. 11 We submit that the exception'~ 

in this case does not meet tuat requirement. 

11 For a valid e.."'<:ception, the thing 

excepted must be described with as much particularithr 

as is required in the description of.the land 

conveyed. 11 We submit that exception does not meet 

that requirement~ 

11 A portion of a tract of land expressly 

conveyed by one part of a Deed is not exempted from 

the conveyance, by an uncertain clause or provision. 

found in a subsequent part of the instrument. 11 In 

other word's, that Deed purported to convey 33.25 

acres and excepted therefrom so if the exception is 

valid, the whole is conveyed, too. 

"To effect such a result, the te.qns 

of the subsequent clause must be as certain, and 

de:.Cini te as the granting clause or provision. 11 

"Uncertainty in a reservation· in a Deed 

I 

I 
may be cured by the election of th'e grantor; but SUC~1 

I 
election must be made within a reasonable time. 11 

And I have the case her~ of Butcher v. Creel 1 s 

Heirs, 9 Gratton 2Ul and authority for that princi-

pal is also borne· out in American Jurisprudence and 

Corpus Juris iSecundum~ There was no entry of 

I 
I 
I 

I 
I 

i 
desi9nation. 'l1.i1e evidence is uncontraverted 

I 
here I 

:---··-···---···:· -·-·--·------·---------- App. 159. --j~ :· 
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tl.1at CL1esapeake Corp·,:,ration purchased the property, 
ltl·"··. /1111111' 

·;. 

tha'c Jz)sepi-1 Harden, the person from whom .it wcs 

purchased was living within half a mi.Le of the place:i 

I at the time that Route 608 was constructed and 
I 

I 
I 

dt the time that they bought the property from 

him, and his brother, at another location made no 

objection to the Highway Department taking title 

from the C'nesapeake Corporation at the aleged locati 

of the five acres. The evidence is uncontraverted, 

so far as l'-'lr. Woodson 1 s testimony that he saw 

pines being planted under the supervisiun of I'-ir. 

Gooch, Forester for the Chesapeake Corporation 

on this parcel of land. The evidence is uncontra-

verted that Woodson wh..) cut on this land, the 

alleged -- well, the Harden property in 1942 and 

194J, trucked the stuff right by the Harden house, 

even picked u9 Hr. Harden and took him to the store 

and picked l.1im up when he came back. There was 

never any assertion by the Hardens or anybody else 

that would go ahead and, perfect as I say, the 

entry -- this is nut adverse possession. it is 

because of an uncertain re~ervation, not reflected 

: by entry and the showing isn't therefore for adverse 

possession but sirn1::ily to negate the proposition 

that <:my entry was made and there has :been no 
q 

---------·---~-------·~---··---
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af f irmat;.ive evidence to indicate any entry being 

made upon the alleged five acres or def in.it ion to 

its boundaries. We submit, sir, that the rules of 

constructlon, the Deed must be most strongly 

·construed against the grantor~ This is the exception 

in favor of the granter. It goes ahead and lacks 

certainty. It couldn 1 t be laid on the ground there 

and the Surveyor testified, it could just as 

reasonably have been laid in anotht::r location as 

the location where. he laid it. '11hat certainly is 

an ambiguity not res::>lved by any of the testimony. 

It is not actually fortified, if Your Honor please, 

by entry. Land book references were charged t~ 

Hr. Harden and didn't continue to receive the tax 

bills during. his lifE1 time and m'ade no objection 

and di. dn 1 t argue. Very honestly, i:i: Your Honor 

please, I don•t know, and I don•t Jmow whether any-

body knows what happened. All thac I know is that 

the exception in.the Deed does not meet the require-

ments of the law as far as.certainty is concerned. 
I 

It has no·c been perfected by entry, therefore it fai:\.s 

and consequently, therefore, the Chesapeake Corpora­

tion of Virginia succeeds to the whole tract because 

the e..'Cception is invalid. 

TI-IE COUR'r: 'i'hank you for your statements 

App. 161. i· 
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Now I will ask buth of you to maJce notes or --

I guess tue record would have it down. 

I will only take three minutes and not giv:e a ,,,,.. 
o~lal Opinion 

·lo.l.jt the written opinion. 
Tri~al Court . 

I will have it into.the record, 

.'1 ii _ . my ruling in this matter. 

1; l[[Tr.157-161] Gentlemen at the Bar, _you must realize 

, Ii . there are three cardinal rules of cvnstruction of 

11 ~ ,! 
0 11 

\! 
1 () 11 

ji 

11 I! 
ii 
11 
I' 

instruments in this Commonwealth, and I consider thes 

important. Number l Cardihal Rule is intention of trl 

purties prevails as druwn from the entire incident' •. 

T:1at is Number 1. .
1 

12 

1 :~ I 
l 
:1 

11 J-1 I 

l,11

1 

1.'1 

I'! Jl) ' 

II 
11 · I! 

I' 
:1 
!I 

18 !l 
i! 

l ~ ) l ~ 

20 
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2\ I[ 
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Ii 
~2 

z:i 

l) ~ 
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Number 2, uncertain, indefinite, e~uivocal 

or ambigu.:ms language should be construed against \ 

the grantor and in favor of the grantee. 

Number 3, .all w~rds used must be given 

recognition and effect. 

The cases that _the Court uses are those, 

I believe, Conner vs. Hendrix, 194 Va. 17. The Cour-t;:. 

naw goes to the case of Strickland vs. 
I 

Barnes, 207 Va 
I 

page 438. It says because the Deed and plats were 
I 

ambiguous in ti'lat regard, ti.1e Court couldn 1 t decide 

the issue by referring_ only to those documents, .so, t1 
I Court properly admitted par01 evidence to resolve the 
i 

ambiguity. 0£ course, the court accepted the evidenc± 
I 

of the complaints and respon~-~~t_s_. _______________ [ 
..... ----------- ------------· ------- --- ----- I 
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The next case, gentlemen, is 

·~~ 
Santurian 

v~. Counts, 196 Va. 43, page.SB. In this case we 

deal with exceptions in a Deed, w~1ich is the case 

here. Little need be said of the appellant•s first 

contention. A particular description of land found 

in a Deed prevails over a general description. Fiv 

Michie•s Jurisprudence section 74, page 753, 

limits the property conveyed to that which in this 

case is situated between the residence of Dr. F. H. 

Yorkhof f and an apartment building now owned by the 

parties of the first part. And shows that the con-

raent house thereon 1vas not intended. liorever, 

to convey the upartment building, but only the 

property lying between it and the Yorkhoff line. 

We are further of the opinion that. the l·:n·rer Court 

held correctly under the evidence adduced that .it· . 

was the intention of the De.ea to reserve to the 

grantors and t·:J exclude from the property conveyed 

the disputed area. Both sides agreed that the words 

of the reservation 11 that portion of land lying and 

being situated behind t'he said apartment house with 

I a line runn.;Lng parallel with t.he side ,~£ the apart- I 
----------------------- 1-. App. 163 
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ment house adjoining the property conveyed by this 

instrur;ient, and extending with the said parallel 

line to the Dr. F. H~ York.hof:E property'' was am-

biguous on their face. Hence; parol evidence was 

admissible to enable the Court to make ele proper 

interpretation of the instrument. 

Gentlemen at the Bar, it is definitely 

conceded in this case here today 'chat the Deed is 

ambiguous, but the Court has to go to the particula 

description of the la11d itself • .Without a doubt, 
I . 

there w3s the five-acre tract exempted in this 

Deed. We cannot get beyond that •. Counsel will 

agree there is a five-acre tract there somewhere. 

If n::>t brought forth in the instrument, it is the 

duty of this Court to seek parol evidence together , 

with the instrument to detennine where the five-ac~e1 

::a:: s::.· on T:::' :o::::i ::e p::::: :::u:::e ~ut l~y rul ini 
Number 1: There is evidence of an old road 

I 
I 

I at places leading to the five acres. lvould that not 

have been the intent of -the grantor to reserve that 

part of the land for the use of his own land to· get 

t!.) the highway? Number 2: 'l'hc evidence shows 

that there were tv.,ro points involved in this proceed-

ing, on the north, an old stob and a concrete ' 

----- . -__ j ________ ·---·--·---····---------- ·-----'---.---· l-
1 
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marker in place. Necessarily, the northern portion 
' 

of this property would have b.een reserved for 

use. Number 3: 'l'he aerial photograph shows 

that an old road was in place leading to tha~ 

point. Humber 4: Gentlemen at t!1e Bar, the 

description as given in· the Deed itself says on 

the north by the Ch.esapeake Corporation and on the 

south by the Chesapeake Corporation. The Court 

considers, although the Chesapeake Corporation didn 11 t 

own the land up until the time ot the Deed, the 

Court considers that the Deed itself bounded by 

the Chesapeake Corporation which is more of a 

strengthening point than otherwise, because as of 

that Deed, the Chesapeake Corporation did own that 

land. 

Gentlemen at the Bar, the Court also is 

I 
I I 

I 
I 

advised there have been many Deeds in rural areas of1 

Virginia, particularly tJ.1e Tidewater area, wi.i.ere 

there may be one or two bounda.c.·ies tl1ut are not 

true to form. I don•t know why those mat~ers 

. existed, but they did. Based Ul)On all the evidence 

brought forth here today, the Ccmrt feels like 

because particularly the law of this Commonwealth 

brought in by the facts that the Court would rule 

that the five acre tract is as shown by the pl3i... of 

App. 165. 
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I 
I 
I 
i 
I 
~ 

I 
Hr. Redd brought forth here today. 

1-'ir. Winfree the Court will asJc that 

y:m prepare u Decree in the matter and you forward 

it to Mr. Causey for his endorsement. 

MR. CAUSZY: If Your Honor please_, it 

would be included in the decree a motion ~or the 

Court to set.aside its verdict and judgment on the 

grounds it is contrary to the law and evidence. 

I take it you would not wish further argument 

on that? 

T:-m ruUR'r: Nr. causey, I don't believe 

so. I believe that I have followed the law or 

Virginia in thi.=: proceeding her0 today and I don•t 

knov1 if it wouJ.d be necessary. 

HR. Cl\USEY: 'rhe decree would show that 

mm:ion as having been overruled by the Court and 

note our exception t'hereto·anu we will then probably
1 

file for an appeal, sir. 

THE C0UR'r : I don 1 t see any way in the 

w.::irld this could be other than ~..vhere the five acre 

tr a.ct is there. It is tied inin my opinion by 

three of the boundaries in the Deed. The Court 

I 

I 
I 

I 
I 
I 

thanks all counsel at the Bar; officers of the Court/ 
I 

I 

1-
and parties and witnesses for their consideration • 

T:-ii s G)urt no·w s·tands adj ourrn::d. 
, _____________ _ 
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FINAL DECREE OF THE TRIAL COURT 
ENTERED MARCH 13 ,' 1974 

R.40 

This .cause, which has been regularly matured, set for 

hearing and docketed, came on this day to be heard upon the 

Bill of Complaint and exhibits therewith; upon the joint 

and several answers of F. D. Mccreery and Frances M. 

Mccreery; taken for confessed as to John G. Sowder and J. R. 

Friancisco, Jr., resident defendants who have been regularly 

served with process, 21 days having elapsed since service 

and they still failing to appear, plead, answer or demur; 

upon the answer of State Highway Commissioner of Virginia; 

up.on the petition of Alice Couch and Lucille Couch Farmer 

advising of .the death of a defendant, J. Emmett Couch, and 

the order entered July 16, 1973, filing said petition and 

dismissing J. ErL:.1~ett Couch as a party; upon the joint and 

several answers of the aforesaid Alice Couch and Lucille 

Couch Farmer filed by leave of court on January 16, 1974; 

upon proper proof of the due execution of the order of 

publication against Ida V. Sorenson, Clifton Sorenson, 

Will.lie Sorenson, Rosa H. Ellett, Inez H. Couch, Robert W. 

Williams, Jr.; John Williams, Mamie Williams, Louise 

Williams, Sissie Williams, Lily Williams, Charles William~ 

and Lannie Williams, defendants whose addresses are unknoWn, 

App. 167 
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and against the defendants sued by the general description 

of "PARTIES UNKNOWN," 10 days having elapsed since the 

completion of such publication and the said defendants 

still failing to appear; upon the testimony of witnesses 

taken and exhibits filed in open court on the 16th day of 

January, 1974'; and was argued by counsel. 

It appearing from a certain deed of bargain and sale 

from J. H. Harden (widower) to The Chesapeake Corporation 

(predecessor in title of the complaina;nt) dated April 29, 

19.30, and duly recorded in the Clerk's Office in Deed Book 

22, page 262,.that a parcel of 5 acres, which is the sub-

ject of this suit, was specifically excepted and retained 

by the granter out of a tract containing 33.25 acres, more 

or less, said deed having conveyed the remaining 28.25 

acres, more.or less, but that the exact location of the 

excepted 5 acres was not specified in the said deed, the 

respondents. herein being the successors in title of said 

grantor, J. H .. Harden; upon the evidence before it the 

Court finds and doth ~djudge, order and decree that the 

said 5 acres lay in the northernmost portion of the 33.25 

acre tr::o.ct, arid that the locat:ion of said 5 acres is as 

shown on a plat made by William Hugh Redd, Certified Land 

Surveyor, dated September 17, 1970, filed herein as 

App. 168 
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Respondents' Exhibit A, which plat is made a part of this 

decree. 

And the Court doth further adjudge, order and decree 

that, as of January 16, 1974, title to said 5-acre pa.reel 

is vested in the respondents in this proceeding. 
I 

The Clerk is directed to record in the current Deed 

Book a copy of this decree with a copy of the aforesaid 

p]at by William Hugh Redd, dated September 17, 1970; and 

to index the same in the namei:; of the parties to this pro­

ceeding. 

And the object for which this suit was brought having 

been fully accomplished and nothing further remaining to 

be done herein, it is ordered that this cause be stricken 

from the docket and the papers placed amongst the ended 

c4uses, properly indexed. 

Whereupon, The Chesapeake Corporation of Virginia, by 

cdunsel, moved the court to set aside the judgment entered 

h~rein upon the grounds that it is contrary to the law and 

the evidence, which motion the Court doth overrule, to 

which action of the court The Chesapeake Corporation of 

V~rgirtia, by counsel, duly excepted. 

And The Chesapeake Corporation of Virginia, by 

c~unsel, having signified its intention to appeal the 

ruling of the court, execution of the judgment entered 
I 
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herein is hereby suspended for the period of time necessary 

flr such appeal to be ~erfected. 
i 

Entered: March 13, 1974 

/sf John S. DeHardit 
Judge 

App. 170 



NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR 
BY THE CHESAPEAKE CORPORATION OF VIRGINIA 

FILED APRIL 9, 1974 

R.44 

You are hereby notified_that The Chesapeake Corpora­

tion of Virginia, plaintiff in this action, hereby appeals 

to: the Supreme Court of Virginia from the judgment entered 

herein on the 13th day of March, 1974. 

The Chesapeake Corporation of Virginia, as basis for 

s~ch appeal, assigns the following errors: 

1. The: Court erred in overruling plaintiff's motion 

to set aside its judgment on the grounds that it was 

contrary to the law and the evidence. 

2. The Court erred in finding that the 5-acre parcel 

r~served in the deed from J. H. Harden to The Chesapeake 

Corporation could, from the evidence and pleadings, be 

ldcated and established. 

3. The. Court erred in not finding the alleged 

reservation to have failed because of uncertainty. 

A transcript of the hearing is being.this day filed 

with you. 

9 April 1974 

Respectfully, 

THE CHESAPEAKE CORPORATION OF 
VIRGINIA 

Of Counsel 

App. 171 


	Scanned Document(1)
	Scanned Document(2)

