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' PETITION OF
" THE CHESAPEAKE CORPORATION OF VIRGINIA,
' FILED JUNE 14, 1973

To the Honorable Judge of the Circuit Court of
New Kent Counfy:

Your petitioner, The Chesapeake Corporation of
Virginia, by counsel, respectfully shows unto the Court:

1. It is a corporation chartered under the laws of
the State of Virginia, with its principal office at West
Point, Virginia, its prior name being "The Chesapeake
Corporation."

2. By'deed dated April 29, 1930, recorded the same
day in the Clerk's Office of this Court in Deed Book 22,
page 262, J. H. Harden, widower, conveyed to The Chesapeake
Cerporation;‘nOW The Chesapeake Corporation of Virginia,
the followiné property, to-wit:

"The follOW1ng described real estate situate,

lying and being in Cumberland District of New

Kent County, to-wit: A certain tract of land

containing Thirty Three and Twenty Five Hundredths

Acres (33.25), more or less, adjoining the lands

of The Chesapeake Corporation, the lands of

Mrs. Sarah Harden and the lands of others."

The deed also contains the following language.

"It iS'mutually understood and agreed between the

parties to this deed that the party of the firet part

hereby excepts and reserves from this conveyance a small




, R.2

pafcel of land.containing Five Acres (5), which édjoins

thé lands of the estate of Hezekiah Harden, Jr., deceased,
onlthe West; by the lands of John W. Harden and;Willie E.
Haéden on the East, and on the North and South by the lands
of the CheSapéake Corporation.

"The Twenty Eight and One Fourth Acres (28 1/4), of
land actuallyjconveyed is a portion of an origihal traét
cdntaining 110.65 acres, which was conveyed tovthe party
oﬁ the firsf ?art by William E. Cottrell, and.is the resi-
dqé of saidstract of land after deducting Thirty Acres
(30) sold tokﬁézekiah Harden, Jr., by deed ‘recorded in
Deed Book No{ 5, page 562, and also Forty SeVeﬁ'and.Forty
Hundredths?ACres (47.40), sold to John W. Harden and
Willie E. Harden, which deed is of record in'Dééd Book No.
13, page 467}.and the Five (5) acres of land Which is
herein excéptéd from this conveyance by the pérty of the
first part.‘fFor a more particular descriptibh of the
tract of laﬁd hereby conveyed, reference is here made to
the deeds abbve referred to, and plat of O; M. Chandler
rec&rded With}the deed from J. H. Harden and W.YE. Harden
of record in.D. B. No. 13, page 467. All of said deeds
are recordéd in the Clerk's Office of New Kent County,
Virginia.W. “

| o ~ App. 2
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A copy of the deed is filed herewith as "Exhibit A".

! 3. On or about February 20, 1931, G. L. Evans, a
Certified Surneyor, made for The Chesapeake Corporation of
Virginia, a piat of its "Harden Tract", that being the
property acquired by The Chesapeake Corporationlby'the
aforementioned deed, which shows the tract to_oontain 32.4
acres and fobbe bounded by the "Ellsworth Tract" of The
Cﬁesapeake Corporation on the north and west, by the lands
of W. E. and John Harden on the east, and by a swamp
dividing it from lands of R. E. Richardson Estate on the
south. The seid G. L. Evans, who is now dead, was a
competent.and well known surveyor thoroughly’familiar
with lande:inﬂNew Kent County. A copy of nis plat is
attached as "Exhibit 3";

i 4, The!Chesapeake Corporation entered upon and

took possession of the land shown on the aforesaid Evans
plat and has,exercised exclusive ownership and eontrol of
the same, under claim.of right, for more than fifteen
years following the Evans survey. |

. 5. ‘1anuly, 1933, the Commonwealth of Virginia, by
geed dated July 27, 1933, recorded September 11, 1933, in
Fhe Clerk's Office of this Court acquired from The

Fhesapeake Corporation the land required for what is now

Ftate Highway Route 608, through the land shown on the
App. 3
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Evans plat. At that time, and for more than fifteen yéars
thereafter, has any claim been made that the said right of

‘way is not vested in the Commonwealth of Virginia;

6. By deed dated March 8, 1968, recorded in the

Clerk's Officé of this Court in Deed Book 57, page 162,
Robert Wesley Couch and Ann Couch, his wife, purported to
convey to thh G. Sowder and J. C. Francisco;fJf., their
interest in.the five acres purported to be reserved in the
aforementioﬁed,deed dated April 29, 1930, from J. H.
Harden to Thé,Chesapeake Corporation of Virgihié. This
dged describes,the five acres as being bounded'on the East
by Route 608, and is otherwise inconsistent_Wifh the
description in the April 29, 1930, deed. Also the
property so described would fall wholly within the bound-
aries of the Evans plat.

7. By various deeds beginning in 1970, F. D.
McCreery énd Frances M. McCreery purport to haVé acquired
Qarious interests in the five acres purported to have been
reserved in‘the aforesaid Harden deeds. The Chesapeake
CorporatiOn'of Virginia is advised that the éaid F. D.
McCreery and’Frances M. McCreery claim the fivé acres to
be a strip approximately two hundred feet iniﬁidth across
the northern énd of the ground shown on the Evans plat,
including .275 acres within the right-of-way of Route 608.

App. &4
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8. The State Highway Commissioner has acquired
title to £WO parcels of land lying -on either side of Route
608, and certain easements, and has now filed a petition
fdr the appointment of Commissioners and determination of
chpensatioﬁ.ﬁ

9. Without first determining the location of the
five acres pdrported to have been reserved in the'deed
from J. H. Harden to The Chesapeake Corporation, as to
which a jdstiéable controversy exists, it is impossible for -
any of the pafties intelligently to proceed in the condem-—
nation case Qf.for Commissioners to make an awérd..

10. The parties defendant other than F;'D. McCreery,
Fﬁances Mf M¢Creery, John G. Sowder, J. C. Francisco, Jr.,
and State Highway Commissioner of Virginia, are those
persons wHo'ére heirs at law of J. H. Harden[thse interests
have not beéﬁ_conveyed in any property to which they might
be entitled ag his heirs. "

WHEREFORE, petitioner prays that the Court take juris-
diction of this matter and enter a judgment declaring the
location of the five (5) acres purported to bejreserved by
J. H. Harden in the April 29, 1930, deed to The Chesapeake
Corporatidn aﬁd the ownership thereof.

o Respéctfully,
The Chesapeake Corporation of
Virginia o

By Counsel

App. 5




ANSWER OF F. D. McCREERY
AND FRANCES M. McCREERY,
FILED JULY 5, 1973

i : : .
For their answer to the Petition of The Chesapeake

Corporation of Virginia for a declaratory judgmént, the
defendants, F. D. McCreery and Frances M. McCreery, state

as follows:

1. They admit the allegations of paragraphs No. 1

ana 2 of thé Petition.

2. Tﬁese defendants are not advised aé'to the
accuracy of the allegations in paragraph No. 3 of the
PeFition, but they believe that the Evans plan (Exhibit
"B" with the ?etition) errs in not showing accurately the
lahd which was conveyed to Chesapeake Corporatidh by the
7.'H. Harden deed (Exhibit "A" with the Petition).

| 3. As for the allegations in paragraph No. 4, these
dqfendants»depy that the petitioner has exercised exclusive
ownership éndicontrol over that portion of the Harden tract
consisting of five acres excepted from the aforesaid deed.

! 4. As to paragraph No. 5, these defendants are not
advised as to the circumstances of the Commonﬁealth of
Virginia taking land for Route 608, since that occurred
béfore theseldéfendants took an interest in a'?értion of
tﬂe Harden tract. These defendants believe that such

| o . . App. 6




circumstances, and any dispute as to the portion of the

five—aere tract lying within State Highway Route 608, is
not relevant,in‘this suit.
5. They-admit the allegations of paragraph No. 6
of the Petltlon |
6. They admlt the allegatlon of paragraph No. 7, the
deeds by which these defendants acquired interests in the
said five- acre parcel being as follows o
Deed from G. Preston Grlfflth et al. dated
November 4, 1970, recorded in New Kent County

Clerk's Office, Deed Book 61, page 546;

Deed from Matilda Couch et al. dated May 11,
1970, recorded in Deed Book 61, page 200;
Deed from Viola H. Harden et al. dated'April
8, 1970, recorded in Deed Book 60, page 418;
Deea:from Annie Harden White et al. dated
April 8, 1970, recorded in Deed Book 60,

page 394;

Deed from Mary E. Davis, Widow, recorded in

Deed Book 61, page 58.

7. They admit the allegations of paragraph No. 8 of

the Petition. 5
' App. 7
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| 8. Theynadmit that a justicable controversy exists

as alleged in paragraph No. 9 of the Petition, Bnt these
defendants contend that this controversy can,beHSettled in
the condemnatibn suit under the provisions oftVirginia'Code
Seetion #25f46,28. As between the petitioner.and these
defendants, the same justicable controversy over the owner-
ship and location of the aforesaid five—acrevparcel exists
also in another Chancery suit in this court, styled The
Chesapeake Corporation of Virginia, a'Virginia EOrporation
v. F. D. McCreery and Frances Marlan McCreery, in which the
Bill of Complalnt was filed in September, 1970, in which
the issue is the right of access of the McCreerys from
State Route 608 over other land of The Chesapeake Corpora-
tion to the re51dence of the McCreerys. |

' 9. These defendants neither admit nor:deny the
ailegations of'pafagraph No. 10, and call for strict proof
tnereof. v |

. WHEREFORE these defendants pray that tnevPetition be
dismissed,’onfthe ground that the petitioner has an
aaequate remedy in the pending condemnation euit under

Virginia Code Section #25-46.28; and, if the Court does not

App. 8
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prayer of the Petition. !

|
|
|
|
|
|
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|
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dismiss the said Petition, these defendants join in the

Respectfully submitted,

F. D. McCreery
Frances M. McCreery

"By /s/ R. Westwood.Winfree:

Counsel‘




ANSWER OF THE STATE HIGHWAY COMMISSIONER
FILED JULY 16, 1973

Now comes the State Highway Commissioner of Virginia,
by pounsel, and answers the Petition filed against him as
foflows: |

' 1. He admits the allegations of Paragraphs 1, 2, 8
and 10. |

2. He aamits the allegations of Paragfaphs 5 and 6,
but neither admits nor denies the allegations as to the
"Evans plat." . | |

l 3. He admits the‘allegations bf the first sentence
ofiParagraph 7; but neither admits nor denies tﬁe remaining
allegations éflsaid paragraph. |

| 4. Hé.néither admits nor denies the allegations of
Pa;agraphsiB énd 4, |

| 5. He épecifically denies the allegatioﬁs of Par-
aéraph 9 and says that the value of the land which the
Commonwealth of Virginia has acquired and the damage to
;he residue,'if any, can be determined and that the
controversy now pending in this proceeding shoﬁld relate
t?e land value and damages, if any, awarded invthe condem-
nation actioﬁ which he has filed and not the land itself

which is now.defeasibly vested in the Commonweaith of

V"J'.rginia. o _ ' App. 10
| E o




i WHEREFORE, this respondent prays that he be dismissed

frop this proceeding with his attorney's fees and costs

allowed.

STATE HIGHWAY COMMISSIONER
OF VIRGINIA

By:/s/ J. F. Phillips, Jr.
' 0f Counsel

Carneal, Smith & Athey

Post Office Box 440
Williamsburg, Virginia 23185

By:/s/ J. F. Phillips, Jr.

! I certify that on the 13 day of July, 1973, a true
copy of the foregoing Answer was mailed by me:to John Paul

l _ . e v
Catusey, Main Street, West Point, Virginia, counsel of

re?ord for The Chesapeake Corporation of,Virginia.

0 o) /s/ J. F. Phillips, Jr.

- App. 11




FORMERLY
H. JAMES : DWARDS AND ASSOCIATES
COURT REPORTERS
1108 CAST MAIN STREET
RICHMOND, VIRGINIA
PHONE 648 .2801

7.
5& B B -
! %EXCERPTS FROM REPORTER'S TRANSCRIPT OFJPROCEEDINGS
i . - : .
- |
‘Przliminaryl
‘Matters Raised
:Byithe Trial
“Court
S 2 kod kK
i o :
T ﬁ[Tr.7-lO] CTHE QOURT: Thank vou. Gentlemen at the
3 é o Bar, is tnere any motion to exclude 12 witnesses
4 ; from the courtroom?
16 ;‘ IR. CAUSZY: 1o, sir.
I ’ MR.WINFREE: Wo. |
! . .
12 E THE OURT: HNr. uheriff, the witnesses
13 % may =main - -in the courtroom. %
! » 7
A E Gentlemen at the bar, the Court has_ %
15 neretofore read this file over five or.six weeks %
i |
16 ’i e ago and yesterday quickly glahced ovaer it égain. %
| . : . !
17 1§ There are two cuestions the Court wishes to bring i
18.£ forward to counsel at the Bar. Number 1 is the !
: i o ‘
19 j Gquestion of whether two persons are properly before B
| :
%f 4 the Couft.——u ;
‘ { : 3
21 E MR. CAUSZY: ‘I have prepared an Answer '
22 E and_hére is an order if the Court will permit it to|
23 % ' ‘x be received and filed, sir. 
24 ﬂ THe COURT: Thank 7ou, sir. All right, |
25 E. B Mr. Clerk, here are the Ordéf and_ﬂnswer to be
i ‘
! )

ﬁ . | ' - App. 12
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FORMERLY I
H. JAME: EDWARDS AND ASSOCIATES
COURT REPORTERS
1108 EAST MAIN STREET
RICHMOMD, VIRGINIA
PHONE 648 .2801

s

-1

filed.

| .The second mattér,is the fact as to
whether the Court is advised whether the Court should:
refer this matter to a CommisSioner in Chancery.
‘"here are three in this countyiand others I am sure

in other counties who would be. available as

specific masters. As to whether or not the Court
should refer the matter to a.Commissioner in
Chancery and have him report back to_the Court and i
give him the authority to employ a surveyor or i
: - }
surveyors to give him some idea s0 that that survey §
may be made a part of his reﬁort if he.deems it f
necessarv. : {{ , | |

"The Court could be advised by counsel at
the Bar as to whether or not it is a proper procedure.
: ‘ i
MR. CAUSZY: 1 think it is a matter !

within the discretion of the Court. But Mr. Winfree !

P
’ . _ ] |
and mysélf anticipated that  you sitting, if you want!

to put it that way, as Chancellor, that the matter

could be submitted to you as Mr. Winfree has

previously told the Court in chambers and I concurred
Ultimately you are going. to have to go ahead and maké
a decision as to this matter.  If it is referred to

a Commissioner I would take it.that whatever the

Commissioner reports is going to be that problem, one

App.113




FORMYRLY

H, JAMES 'IDWARDS AND ASSOCIATES
COURT REPORTERS

1108 EAST MAIN STREET
RICHMOND. VIRGINIA
PHONE 648 .280!

it would be just as appropriate if you hear the

Court today to determine where this land is by a

of the others of the parties may take exception to
it and vou would have to hear it on the exception.

It wouléd seem to me as far as I am concerned, that

thing directly and you have'the testimony of a
written report as review and you act if you please,
in Commissioner in Chancery and Judge.

It is discretioﬁary with you;

THE CQOURT: At thisvpoinﬁ, you realize
there is another part of this matter that comeé

out through the state Highway Commissioner. There

is a condemnation proceeding in this court in this
particular suit and we have to be very definite !
wnere this land is 1f we possibly determine that.

i
_ -
Are platis introducedto show if the Court should fing

that the five-acre tract is there, would there be @'

i
|
i

a plat to show where the boundary lines are?.

MR. CAUSsY: There will be a plat intro-

duced to show the contention of Mr. and Mrs. McCreeryy

. |
as to the location of the five acres.
o :

JTHE QOURT: Then it is possible for the |

|

|

i

survey? :
o l
MR. CAUSEY: It is possible for the Court'

to determine today where the land is by a survey

!

I ' 1
App. 1lé4 |

i
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FORMERLY .
H. JAMES DWARDS AND ASSOCIATES
COURT REFORTERS
1108 EAST MAIN STREET
RICHMOND, VIRGINIA
PHONE 648 .280%

10.

9

I

17

18

0
19me
P

t
)
4
i
|

i
f
i
i\
|

i
b
|
i
i
|
|

|
]
!

ening State-
t by John
ul Causey
!

assuming the Court is satisfied.from evidence that
is where it is located. 1t is_equally posSible
that the Court -- Let me put it this way, the Court--=
TH& QOURT: I undérStand thut the Court
could cdetermine today ——‘also it is soO vague and'
indefinite that it couldn‘t be determined at all.

MRQ CAUSEY: Tnere are three alternatives

the Court could determine that reservation be
effective but not located where»the lMcCreerys say |
it is located.  That is thé'third pOSSlbiiity. | %

MR. WINFREE: 1 concur the way Mr. Causey]
“has said dit. I think it is pérfectly legal‘for the E
Court to have a reference. I think if this case --
it would be expedient to heér“it'oré tenis today-
We are prepared and would prefer that.

THE COURT: From what you have stated,
the Court will proceed to heér this case in its
entirety today and will méke-a‘ruling today.

Do you wisih to make opening statements,

20

[Tr.10-20]

Mr. Causey?
MR. CAUSEY: I think it possibly w5uld i
help the Court.
If Your Honor'please, the evidence will
show.that one, Joseph Harden or Harding owned a

tract of land in WNew Kent County which he acquired

i
|
|
i
|
t
!

App. 15




FORMERLY

H. JAMES !|'"DWARDS AND ASSOCIATES
COURT REPORTERS :
1108 EAST MAIN STREET
RICHMOND - VIRGINIA
PHONE 648 -2801

11l.

himself years ago. Actually the Deed is 1890.. That
subsequently that land by three convevances was
divided into three parts. It was approximately 110

acres which was conveyed to Mr. Harding originally

and the first portion of thaﬁ'which was conveyed |
off to Hezekian Harden was aqaiﬁ a Deed made 1893
which was thirty acres, which wés at the eastern 
edge of this 110 aéres. here was secondly a con-
veyance from Mr. Joéeph_Hardénlto-John W. Harden
and Willie E. Harden in 1914 of 47.4 acres. And with
ﬁhat there is recordad a plat b§ 0. M.>Chandier.
And that 47.4 acres lay immediétgly to the west of
the 30 acres originally conveyed to Hezekiah Harden. |
S0 across the llO'acres we are going from
east to west. And finally by'a Deed executed in
1930 Hr. Harden conveyed to what was then the ~
Chesapeake Corporation, now the Corporation -~ It is

now the Chesapeake Corporation of Virginia, the '

remainder of the property.,jin this Deed to the
remainder, in the Deed éet out in the Bill and also, .
of course, will be admitted'into evidence, the Deed
reads that he conveYed the ttact of land containing

1 33.25 acress more or less and then he says that his

excewtions and reservations in thais conveyance, the

small parcel of land containing 25 acres winlch

App. 16




AN « DNEAU o ADDUVUCIATERD

FORMERLY
H. JAMES DWARDS AND ASSOCIATES
COURT REPORTERS ’
1108 EAST MAIN STREET
RICHMOND. VIRGINIA
PHONE 648 - 2801

12.

3

-1

12

|
|
- 1

adjoins the lands of the'estéte of Hezekiah Harden
énd John W. and Willie E. Harden, and on the north
and southwest, the Chesapeake Corporation. And he
further says that the 28-1/4 acres balance is the
reéidue of the tract conveyéd to_the Cottrelis by
Cottrells to him so that the three conveyances
account for alii of.the originai grants to Cottrell.

The evidence wiil'further_shéw-that.after
the 1930 Deed, in the year.i933, the-Chesapeake
Corporation -- not the Chesapeake, the Commonweélth
of Virginia, constructed a:highWay through this

property which is the existing Route 60U8. That at

the time that highway was constructed, the right-of-!

wav through the proverty which Chesapeake acguired

from Harden was taken from the Chesapeake Corporation
. o i
s e - , o ‘ . . t
Oof Virginila and would include that portion of the
right-of-way wnich lies within the five acres which

-

|
|
A |
the McCreerys now ciaim to nave an interest in.. E:
]
|

- The HcCreervs acguirced the interest in

the five acres by a series of Deeds in the beginning;
of the year 1969 or 1970. Again, tne Deeds will be |
introduced so the Court will have them. In those '

LVeeds walch are ftrom various heirs of Josepn Harden,

|
. |
the property is described as it is described in the i
i
i

Deed to the Chesapeake =~ Corporation oi Virginia. In

. App. 17 N {“
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FORMERLY )
H. JAMES IDWARDS AND ASSOCIATES
) COURT REPORTERS
110B EAST MAIN STREET:
RICHMOND. VIHGINIA
PHOME 648 - 2801

13.

il

¥

~1]

other words, described as the exception it describes
there.
When the Highway Department took tae

right-of-way in 1933, as I have:said, Route 508,

which runs directly through ‘the location which the ; 1
Harden -- which the NcCrecrys now say 1s the five
acres was taken from the Chesapeake Corporation of
Virginia. At that time dr. Harden was still living.
And he was living within a mile or so of the premiseg.‘
there. As a matter of fact, for the improvemeﬁt of _i
Route 508, the Hignway Department ﬁp the road
fromthe Courthouse from'thislloéation took certain

property or acquired certailn property from Mr.

Hardene.

But as to the property down here where
there is this area of controversy, there was never
any question raised at that time by Mr. Harden or

anybody about the title being acquired by the

. Chesapeake Corporatbn'through there. It would also

1
|
|
|
|
show by evidence we expect to produce that in a @
, i
area which the HcCreerys now claim as'Constituting

R t
the five acres, topsoil was removed for the con- i
struction of the highway fbr the benefit of others i

than Mr. Harden and that subsaeguent to the removal

|
of the topsoil the portion from which the topsoil |
o

_App. 18
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FORMERLY

H. JAMES ‘DWARDS AND ASSOCIATES
COURT REPORTERS
1108 EAST MAIN STREET
RICHMOND, VIRGINIA
PHONE 648 -2801

1l4.

-1

15

16

17

was removed was replanted by'fhe Chesapeake Corpora-
tion of Virginia. But thefe‘has been cutting
coﬁﬁinuously in and around the property by the
Chesapeake Corporation of Virginia sinée thén and
that is the reason that there has been no cutting
where the trees were planted>because_they’were

basically not material,for cutting at the time when

cutting operatibns had been held there.
The position of‘the Chesapeake Corporatio%:
of Virginia in tnis mattér_because it has comeuto 1 
: !
light at the time that the_Highway Department was %
L . : - x
acquiring right-of-way for Interstate 64,_the Highwa&’
Deparﬁment first filed a ceftificéte or negotiated |
with thg Chesapeake Corporatibn of Virginié for a
‘right-of-way in connection.with thatimprovement. %'
And the question was then raised by Mr. and lrs. |
McCreery with the Highway Department as to their %
possiblé interest or dwnership Of‘é portion'of the
land sought to be acquiréd_at that locatibnfby'the
Highway Department for sucﬁ improvement.. The posi-
tion as I haVe]indiéated to.'the Court today in
chambers té the'Chesapeake Cdrporation of Virginia
with respect to this matter is that, 1l: The reser-
vations In the Deed ffom Harden to Chesapeake fails

because of ambiquity and uncertainty and consequently

App. 19:
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FORMERLY
‘H. JAMES "'DWARDS AND ASSOCIATES
COURT REPORTERS
1108 EAST MAIN STREET
RICHMOND, VIRGINIA
ad PHONE 648 - 2801
| 15.
1 " the reservation is void and the . five acres reserved
2 is excluded in the grant. ihat_is tne law. We are
N o prepared to give you authority5so far as that
4 | , " situation is concerned. If that is the ‘case, then the
A : ownership of the five acres wherever it may be
G i located -~ as a matter of fa¢t,'it was not locatable
7 %- under that cdnténtion as in the.Chesapeake Corporati?n
' 9 E | . of vVirginia and the McCreerys conseguently have ho ;
9 i _interest. That is our positibn.
10 E Our second position would be thaﬁ in the ;
! | B o
- 11 Q event  you don‘t feel the reservation of itsd f is
! : o . :
12 :E sufficiently vague so as to be inoperative that }
i . : ) .
13 % the five acres  as reserved 1s at a different loca- :
i
11 % tion than what the HcCreerys claim because their '
1S } predecesors in title except for the situation so far}
16 |% as they are concerned have never exccuted én§ i
i |
7 Eg position or rights with reépect to it. ;
18 i o " There is one further fact I think, so
19 ﬁ vou will understand the situation. After the ;
i : ' b
2% g L Chesapgake Corporation had acquired the property P
21 ? o there was made by G. L. EvénS'who was a surveyor whoz
29 ﬂ did a great eamount of surveving in this area a platf
23 ﬁ of the Corporatién, the Chesapeake Corporation'deeme¢
, . _ i
24 i , " to be the property which it had acquiread. & copy %
l : '
25 ﬁ o of that plat is filed with thg petition and the plat!
. o _ :
{

! T | | App. 20
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~other words, the point I am making tuere and waaw

also will be introduced in eviaence. It is a plat

dated February 20, 1931, in wuich as evidenced the

plat shows the Harden tract a size of 32.4 acres

and there is no reservation of.5 acres shown in the

“plat. Mr. Evans at that time was an independent

surveyor. He was subsequently-émployed by the
Caesapeake Cofporation.of Virginia. At that time hei
was an indepéndent SUrVeydr wnose work was acknow-
lecdged as being reputable'and'again as a fact which
goes ahead and bears upon the situation one or the

independent facts as to establish that as earlv as

1231 tne reservation was regarded as no longer

xisting. Whether their conciusion can be drawn from
that there was possibly some grant in the reserva- ;
tion or soume understanding with Chesapeake. In
the evidence would tend to prove was tnat again

i
|
t
i
t
i
i
'

contemporaneous with the lifetime of the grantor \

the reputable surveyor survevs the wroperty and thereé
, L N4 by iy T v

is no reseirvation or excaption reflected in that ;
survev. - We talnk the appropriate thing, ugzon the

conclusion of the evidence is that tue order be
entered by the Court that the roeservation or exception
. . . . |

fails and is void and consequently w.aatever the :
. N i

interest in the five zacres itself in the Chesaveake

£

“App. 21
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11

12

13

14

16
17
18
19

20

21

22

23

24

- the property crosses Route 508 and lies on both side

Corporation of Virginia to the exclusion of the
McCreerys or any other parties.
Tiere arc tw? parties never answered,

sowder and ¥rancisco, wno purport to own an interest

in the five acres. The Deed to them spzecifically
alleges the location of the‘fiVe acres and specliics
it at a different location than what the McCreoors
now claim. The McCreerys Cl;im if you'will Look at
the plat which is attached td the petition, the.H
licCreerys claim that the fivéfécres is a pérallelogrém
immediately adjacent to the north line of thisvplat.

i
t

X

Route 508 coming from the property approximately
like this. ‘ . '
The Sowder and Francisco Deed says that

the property is located wnholiv on the east side ot

Route 508, wnhereas the liclreeys' contention is that |

s
|
t
of it. We submit that as another area whicn shows ‘

the impossibility of locating.the five acres and the!
. |
uncertainky of the descriptibn and the ambiguity ?

. : R ] |
which is there. We expect that the Court, from the ;
conclusion of the evidence,VWOuld enter 1n the terms
suggested. |

THE COURT: Just‘é minute, before we

proceed m -- from the three conveyances from Josepn |

App. 22
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L Harden when the Deed was madé to the Cﬁesapeake

2 Corporation in 1930, ae conveyéd from thai original

3 tract of 110 acres what would,héve been the acreage

41 left after the two conveyances of Hezekiah and

2 John Harden. What was the total acreage left at that
b time?

1 MR. WINFRZE: 33-1/4 acres.

8 THS COURT: That was borne out at that

9 } time by the plat of Mr. Evans which the Court has

10 ﬁ before it. This was all that was left was 32.4

1" g% acres?

12 ’1 MR. WINFREs: Yes, sir.

PR THE COURT: That was all that was left?

Lt g MR. CAUSEY: Theré:ﬁas no suggestion by

15 zz any party with the pOSSlble-ekéeption of this five

16 ; acres that there was any propérty left after this

17 éonveyance in the name oOf Joééptharden from the

18 g o:iginal.llo acres. .

o THE QOURT: Does thé Deed not first of al

20 ﬁ convey alllbf thiS?

2l % MR. CAUSEY: Yes, sir. The Deed in‘terms'
o 22 % itself says conveys with géneral warfanty of title

1 : .

2 H the foliowing described real estate, lying and

é4‘ﬁ being -- that certain tract of land 33.25, 33.25

25 acres more or less adjOining;tﬁe lands of the

App. 23 .
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19

- 20

21

Chesabeake.cbrporatiOn, Hardén land, and being a
portion of the same tract, the land conveyed by Deed
of November 1, 18929, from William T. Cottrell,

to -— 1t is fully uﬁdersto@d and égreed between the
partiesitb this Dééd'that the.parties of the first
part hereby accept and reser§e from this conveyance
a small parcel of land containing five acres which

adjoins the lands of the estate of Hezekiah Harden,

' Jr., deceased, on the west, by the lands of John W._

Harden and Willie E. Harden.dn'the east, on the’
north and south by the land of the CheSapeake.
Corpofation, 2U-1/4 acres of land actually conveyed
is a fourth of the‘originai_tréct cohtaining 110
acres from.the 65 acres adjoining the pr0perties'of

William E. Cottrell and is the residue of the tract

- of land containing 3V acres bj'Hezikiah Harden,

Jr. by Deed recorded in Deed Book 5, Page 562
and also 47.40 acres s0ld to Joseph T. Harden and
Willie E. Harden whicih is fécorded at Deed Book 13,
Page 467 and the five acres éf land which is herein
and éxcepted'from the conveyance of the partiés of
the first part“.' And He saYS’moré thoroﬁghly refern
to. and here made’in.Deed referred to by O. M..
Chaﬁ@ler by Deed to J. T._Harden in Deed Book 13,

pagé 4567.

ed

App. 24
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10
1

1

i
!1

'
I

;
{1
|
I
i
i
!
|

i,
H
i

THE COURT:
Bar. I take it that
forthcoming?

MR. CAUSEY:
THE QOURT:

is no Hezekiah Hérden,

MR. CAUSEY:

property conveyed sayvs

Thank ydu, gentlemen at the

the Chandler plat will be

Yes, sir.

The records would show there

Jr..

That is not correct. The

Hezekiah Harden, Jr. was

the first conveyance of thirty acres.

THE QOURT: Who 1is Hezékiah'Harden, Jr.,

Opening State-

i3mfnt,by R.

Westwood

the son of Joseph:?

14W£nfree

15
16
By

18

|
i

i

i
i

'

[Tr.20-25]

THE QOURT:

MR. WINFREE:

MR. WINFREE: No, sir, brother.

Thank you, Mr. Causey.

If Your Honor please, and

with the permission of Hr.‘Causey, I think it would

be helpful at this time if I hand the Court a copy o

a plat so that the Court can see what we are talking

about and also a copy of this Deed. vo you object

to this?

MR. CAUSREY:

No, sir.

‘MR. WINFRZs: This 1s not a jurv case and

I have tuis Xeroxed copy of the Evans jpilat which wil

certalnly come into evidence and a copy of this 1930

App. 25
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<o -

6

oy

Deed. Do you object to the Judge~ having this in his
hands? |

MR. CAUSZY: No, sir.

MR. WINFREE: Unless you have a larger
séale that'you want to.use.—; I have discussed this
with Mr. Causey and‘heiagrees that I can hand the .
Court a copy, ‘a photocopy ofvthe wlat made.by
G. L. “vans in 1935 and a photocopy from the Deed
Book of.a'deed of April‘zé,‘l973, from J. H. Harden
to the Chesapeake Corporatinn.v_The three propertiés
with which we are concerned in tais case are shown

very graphically on this 1935 Evans man. If Your:

~ Honor please, you will see the Harden tract is 110

acres and has a long straight northerly line, a

- straight westerly line running roughly north and

south, and a southerly line which meanders along a
stream Or swamp as it is called on the map, and then
becomes a straight line aﬁd an easterly line which
runs roughly nortﬁ and south and ties in with the
northerly line. You have elongéﬁed 110 acres map
divided into.three portlons.ﬁ I.ém inclined to quote
Julius Caesar. The Hezakiah Hérden tract which was
the first parcel conveyed in whbﬁ the lMcCreerys

subsequently acguired and own todav is farthrest to

the right. This plat doesn‘tc purport t2 the actual

App. 26
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L | survey but I feel Mr. Causey gqill contend it is
Z‘i located as accuraﬁely sNowWnN <M tﬁis M s
3 E; T« COURT: That is fhe Coseph Harden
o
4;1 piece, the first piece right here?
5 l MR. WINFRE.Z: Thé_rﬂonve on tné rigat which
6 %) was conveyed in 1890 somethingf
7 2 | MR. CAUS@Y: 1893.
é !g THL QOURT: Thnat is”the Hezekiah -
9 ! MR. WINFRUE: Yes; Sif.
0 | THE CQOURT: We have one 1890. Let:s
1i lE see -- | |
12 | MR. CAUSEY: I donit mean to interrupt.
iB ; The fifst Deed which was 1890 was from Cottreli to
14 E Joseph.Harden whéreby,the whdle’llo acres was
15 .i - conveyed, |
16 5% | THE COURT: This 'is the whole, thevfirst
17 éi 110 acres? |
R ' :
. MR. WINFREE: The 110 acres is bounded
19 éi on the north by a long straight line and southerly
20 g line, with the westerly liQe at this straight line
21 ; running north and south and a southerly line follows
h
22 ﬁ this meandering swamp and picks up with a straight
23 % line over to roughly this area. You can see there
24 i dotteﬂ lines and goes off the‘page. Tiis 1is roughly
95 i |

where it isa

“App. 27
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| B
. : THE COURT: This doesnit purport to show
9 |  the original 110 acres. |
g ! - MR. WINFREB: It shows it as if we in-
4 o ciuded this‘parcel rignt here. The  purpose of this
5 »>:i' plat was for the surveyor to- show thesé two parts——
| o .
6 " this was first conveved to Hezekiah, 1393, thirty
" ! | vears. The one conveved by the. 1214 Deed --
s gl o THZ QOURT: 47.72
9 ﬁ | ‘ MR. WINFREL: Is'shown on here as Harden
10 § ' . NMumber 24 It 1s the middle portion and'then the
" ; . one conveyed in 1S30 in which the‘ﬁive acres was
12 § | _ reserved is the one to the far west or to the left.
53 ﬁ:  I hand the Court this copy Qf this 1930 Deed which
14 é the Court may wish to refer to from time to time.
iS { o pr, there are three cases ihvélving ﬁy ciient, the
16 ;i - McCreery's, which 1s a matter of‘interest to the
17 Eg | Court. The first was a suit ;gainét the licCreerys
3 | ."A ,by.the Cﬁesapeake Corporation'to reétrain_the
19 ii ' | McCreerys from crossing thisim;ddle portion on a
20 I road. That case was technicéily dismissed by the
m,%@ ‘ '_ _ Court for failure to prosecute but can be reinétated.
99 EJ The second litigatién hast© do with the
ol , » . _
93 2 continued suit with regard.to an excess along either»
54 %% side of 608 from an approac h t@ Interstate 64.
4
95 E The highway has already taken it but the question as
i ,
|

i o N App. 28
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t

- .over this tract. And it is logical -to assume that

- exists, it has existed for many years. We feel

- heirs through the years. It continued to be

to who 1s entitled to the award, that is pending,
and then we have this case,.the purpose of which

is to determine the locatiQn of-the five acres
which was reserved in this Deed. The HMcCreerys
éontend that the five aéres is along the northefly
portion of this westerly tract. The basis Of their
argument beihg that it was réservedAby Joseph Harden

in his deed and he had previously rescrved the road

he reserved a road leading_ts his property'and then
he reserved a piece,of property connecting with fhe
road and I think we can show'withouﬁ any doubt that
the road whiéh nas béen in COnfroversy in anoﬁher
case and which is'thg effect of this cése, is

material with respect to that road that the road

that while the 1930 Deed is édmittedly ambiguous
as to tﬂe exact location of fhat thirty acres, we
can show.by'circumstantial evidence a reasonable
location where it should be and_we feel that the
Court could so decidé it.

The five acres was owned by the Harden

‘accessed ©r .some years after the conveyance of this

westerly part to the Chesapeake Corporation and then

App. 29 S w
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First

10Calloquy
Anjong Trial

11Court and

Cdunsel

12
13
14
15
16

17

18 .

19

it was taken off the tax rollsvand subsequently  put
back on the tax rolls and the_McCreerys,through
five separate Deeds have acquired approximately

80 perbent'interést in the five acres. Judge
sowder and Mr.-Frénéisco,_ﬁid'are alsb parties by a
separate Deed, aéquired the interest in the five
acres. It is'most‘important to the McCreerys to
establish their rights in that five acres and the
location not so much as to”own valuable land aé an
interchange with 64 as to establish this key aspect
'0of their rights in the roaa'whicﬁ'led TO the‘fivé'
acres.

THE QURT: Thank you, gentlemen at the

Bar, £for your opening statements. Can the Court

conclude that the reservation of the five acres,

~that it is impossible to bear out the Deed, the Deed

says which five acres, whiéhladjoins the.laﬁds of
the eétaté of Hezekiah, Jr. That is impossible
because it is the 47 acre tract between thé two
particular fiﬁe—acre traéts'and the Heéekiah Harden
tract, is that‘correct?

In other words, it is five acres and it
couldnit possibly'adjoin the Hezekiah Harden piece.

MR. WINFREE: That is correct, if Your

Honor please. We concede that the Deed is ambiguous.

ooy
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17
13

19

If we look only at the Deed;'ﬁe .cannot tell where
it is. We feel we have to'go oucside the Deed.

THE QOURT: Is this all impossible.

On the west it further says ﬁhen by the lands of.
Jonhn W.‘Harden and’Willie E. Harden on the east.

MR. WINFREE: Thap is a correct statement.

THE COURT: That would be the 47 acre
tract which would be --

MR. CAUSZY: Joﬁp w. and Willie E. owned
it at the time of the Deed. | |

MR, WINFREM: Corract.

THE QQURYT: Then if it is on'the.north
by Chesapeake Corporation, itAWOuld not possibly be
this réad, is that correct,"Mr; Winfree, unless it
would be some land left bethén the northern boundar
and the road. This road that continues on out -—-

MR. WINFR&3: On your contention then

'is that road running across the 37 acre tract from

that Hezekian Harden parcel.on the east across the
37 acre tract?

THE QOURY: To tﬁe top northern parf of
that boundary.

MR. WINFRiEE: Yes, sir, it was a meander-

0

ing road and it turned at five acres in that area.

THE URT: Then the northern line itselt

va

App. 31
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158
19

20

2

very informative and the Court'apprec'ates the con-

- slderation extended to the Court. We are now ready

sayé on-tne nérth and sauth'bf.the.lands-of the
Chesapeake Corporation. It éouldnit bz -- wheh the
Chesapeake Corporation acquires the land north —;

IR. CAUSEY: The lana northh and east of
this parcel at the east of the'Hardan tract had
been acgquired by the Chesépéake Corporation of
Virginia prior to the execution of this Deed from
Harden to it, sir.

MR. MCCREERY: He is wrong there, it is
not, he is -- | - o

MR. CAUSEY: Excuse mae, west.
1 was using the languags which.you usad.

1HE OURT: The Chesapeake Coruoration
owned the tract of lanua? | |

MR. CAUSLY: Ownued the tract of land
indicated as Ellswortﬁ on‘the-Evans drawing which you
have, sir.

THE OURT: 1hat was the Cﬁesapeake
Corvorationis land?
HMR. CAUS.LYV: Yes, sir.
THE COURT: ALl right, thank you, geﬁtle—

men, for yvour opening statements. They have been

O receive the evidence. PFirst vitness.

'App. 32 .
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Introduction
i . .
ofi Exhibits _ - _
1y . N e LT . - £ r T P . - -
1 H[Tr.28—48] MR. CAUSH : I1f Your !Honor please, tnere
i '
i
2 i! are certain matters of record whica I think should
;: | |
TR g2 into the record wnich are beeds, as follows:
b : v _ :
it
g The ficvst is a deed from Wwilliam E.
ol .
i
| - [ : o ) a - .
5 15 , Cottrell and llora A. Cottrell to Joseph H. Harding.
i : '
! . -y . - v . . B
4 i It is spelled H-a-r-d-i-n-g, dated Hovember 12, 1389,
“ l} recorded May 1, 1890, in the Clerkis office of this
i . : i
p i v - Court in Dezed Book 5, Page 185, which convevs to
S ,i Josepn ¥. Haraing, 110 55/100 acres according to a
10 | o plat and survey made bv J. A. Christian, surveyor,
i . .
- 1 % dated Sceptember 26, 1889. While the Deed recites
Lo :
b ! that the survey is to be recorded with it, neither
& W ' .
i3 § Mr. Winfree nor myseli or anvybodv else as far as I
4 . ' : : L
M ! know has been able to f£ind the survev. We would
B - ‘
. { .
15 !% offer that as Chesapeake Corporation mxnibit Number
i i .
e 1.
ib i
l’ .
" ; THZ GOURT: Complainantis ixhiibit Number
o i
i
o 1.
18
i
;.
wo |
i . . . . e N ' . -
ﬁ) i NOT=: L tiis point the atfore-mentioned
g ' veed Gted Movember 12, 1889, from William 3. Cottrell
H ’ - - . L .
oo and Nora A. Cottrell to Josepn H. liarding is now
L i .
I cin o A - :
93 i marked and filed as Complainant's oxhipit Mumper 1.
_ = |
|
20
9% 5 MR. CaUsSaY: Now, if Your Honor pleasz,
i
i —
{ App. 33
4§
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ir. Winfree has given you a copy of a plat made by
G. L. Evans, dated November 25, 1935; which purports
to be a plat of the Hardén Number 1 and Hardén
Number 2 tracts, then owneﬂ‘by:the Chesapeake
Cgrporation of Virginia. Aﬁd wz would offer that in
evidence'as Chesapeake Corporation Zyhibit Number

2.

THE QQURT: Complainantt's &xnibit Humber 3

NOTa: it this point the aforementioned

plat dated November 26, 1935, is marked and filed

as Complainant's i#xnibit Wumber 2.

MR. CAUSEY:. For the next exhibit we
would offer, sir, a Deed déﬁéd January 12, 1893, frc;
Joseph H. Hardeén , and there it is spelied H-a-r-d-g¢
but he is the same person as H-a-r-d-i-n-g, to
Hezekiék Harden, Jr. And'this conveved with general
i warranty thirty acres of land and one-half the
stated dwelling house; it being a portion of the
land purchased by Joseph Harden frou William E.
Cottrell. I£ was dated January,lz; 1893, and was
recorded January 12, 1893L'ih Deed Book 5, Page 562 -

THE QOURT: Complainantis fxhibit Number

App. 34
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10

.&state, and say this Deed refers to the portion

-marked "A" on this plat. If you want to enter the

NOTE: At this point the aforementioned
Deed dated January 12, 1893, Erom Joseph H. Harden

to Hezekiah Harden, Jr. is now marked and filed as

Complainant’s Exhibit Number 3.

MR. CAUSEY: Your Honor, I think it will
e heipful Lo now cross these matters as we intro-
duce them to-the ivans plat, Exhibit Number 2, and
with the consent of cbunsel‘if we could enter the

letter "A'" on the section marked Hezekian Harden's

letter "A" on this --

THZ COURT: All right, sir.

MR. CAUSEY: You want to do it with a
red pencil? |

THZ CQOURT: That would be best;

MR. CAUSEY: It is understood that the
Deed whicﬁ has juét'been admitted as Complainant's
Exhibit Number 3 refers to Parcel “A" on ixaibit
Numnber 2.

THE COURT: That is correct. ‘he record
would show that.

MR. CAUSLY: The next Dead Lo be introduct

Qs

App. 35
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10

1

1%

19

20

21

22

is a Deed dated July 12, 1940, from J. E. Harden
and others tonveyinyg to Clarence L. Harden, the
property described in the Deed which is axhibit
Number 3 and which is Parcei “A". In this Deed the
pfoperty is described as being.bounded'on.the east
by Holt Richérdson's prOperty bwned by R. E.

Richardsonis estate, now the property of T. G,

. Layfield; and on the north,.westland south by the

sroperties of the Chesapeake Corporation, known as

Ellsworth & Oteys. Tnis Deed refers to Parcel "a"

.anshpasses the title in rarcel "A" to Clarence L.

Harden.

THE QOURT: Complainantts ixnibit Number

NOTE: At this point Deed dated July 12,

1940, from J. L. Harden and others to Clarence L.

" Harden 18 now maried and filed as Comnplainant's

Bxhibit Humber 4.

MR. WINFR#E: May I interrupt a moment,
if Your Honor please. May I point out that the
seqguence in which these Deeds are being introduced

is not the chronological sequence. He is giving the

veeds and the chain of title to Parcel “A" and not

App.'36
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b - in the chronological sequence.
I . .
2o MR. CAUSEY: The next Deed is one dated
I ‘
3 ii k December 19, 1950, from Clarence L. Harden, unmar-
i .
4 ﬂ! ' ried, to F. D. McCreery and Frances Marion McCreery,
i . . : :
b : ' . . .
5 q and conveys the 30 acres which 1s as tnhe same as
. '
i : : .
6 the property conveyed to Clarence L. Harden in the
f : -
7 b prior exhibit and is Parcel "A" on Exhibit Number 2.
o _ ;
g | THE QOURT: Complainant's iéxhibit Number
!i
() ;% 5.
) '
10 f
1 é ‘ , NOTE: At this point the aforementiored
12 Deed dated December 19, 1950 from Clarence L.
13 o Harden, unmarried to F. D. lMcCreery and Frances
o Marian McCreery is now marked and filed as
! - . ias .
15 ‘ Complainantis Exnibit Number 5.
ﬂ , , ~=—
161
i .
17 | g MR. CAUS=Y: The next exhibit is a Deed
il ) o ’
l o . ) . , : . _ :
18 § v dated December 2, 1914 from Joseph H. Harden to
!
t
! . . — ; —y B . ~
19 % John W. Harden and Willie 5. Harden whicn conveys
90 ﬁ o 47 .40 acres.as shown on the plat of O. M. Chandier
20 4 p
21 3 which is recorded with the Deed. The Deed was
29 ﬂ recorded January 1, 1915, in bLeed Book 13, Page 467,
i - .
23 ﬁ - o and this is the property if you will take a middle
i : :
21 - portion of Exhibit Number 2 and mark on it the
i - . ' . '
25 . Letter “B" —— I have it here, sir. and mark on the

e
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middle portion the letter “B', this is the Deed by
which Joseph Harden conveved that piece o property

away. The Deed also provided and the record should

show that by this Deed Joseph Harden granted to

John W. Harden and Willie £. Harden in a right—of—
way over the'tractiof land féfmerly owned by Kiah
Harden, deceased, which Would‘be Parcel "A" and
it also reserves to Joseph Hardan the right, privi-
lege and authority to use a‘roéd.ﬁhrough the tract
of land hereby conveyed which wbuld be Parcel "B"
as an outlet from his prOPertﬁ to the county road.

THE QOURT: 1Is tﬁét.all the description
of the road? | |

MR. CAUSZY: It read verbatim"And the
said party of the first paft hereby reserves unto
himself, his heirs and assighs tﬁe right, privilege
and authority to use a road tﬁrough the. tract of
land hefeby conveved as an Qutlet from his property
to the county road." |

I would point out to the Court that at
the time this Deed was'execﬁtet, the onlvy property
which he had left tnat 1is 5ogeph Harden, lay to the
weSt of the property conveyed. So that the road
would run in an eastérly difection. The couﬁtv road

which is being referred to is not Route 608.

App. 38
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conveys 47.40 acres of land which is the same pro-

‘road." Tnis Deed was admitted to record September

THa QOURT:  Complainant's @xnibit Humber

NOTis: At this point the aforementioned.
Deed dated December 2, 1914, from Joseph Harding to

Jonn W. Harding and Willie &. Harding is now marked

and filed as Complainant's fxaibit Nuber 6.

MR. CAUZKY: The nextAis a Deed dated
August 10, 1934, from John W. Harden, single,

and Willie E. Harden, singlé,.to R. W. Taylor, which

perty as in the Deed in the immediately preceding
exhibit Parcel “B". and this Deed also con&eys‘the
property with a recital and I quote, "The Deed con-
veying the above-mentioned fracf of land to the
parties of the first part herein from Joseph H.
Harden reserves unto the said Josevh ilarden, his
heirs and assigns, the‘right;‘privilege and authori-
ty:to use a road through the tréct of land hereby

conveyed as an outlet from his proparty to the county

5, 1934, in Deed Book 24; page 3567.

T QOURT: Complaindant’s sxnibit Number
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‘mentipned tract of land to the partyv < the first

NOTZ: At this point the atorementianed
Deed dated August lO}'l934,>frqm John W. Harding,
sngle, and Willie E. Harden, sSingle, to R. W. Taylor

is now marked and filed as Complainant's Exhibit

Munmper 7.

MR. CAUSEY: The next is a Deced dated
October 25, 1935, from R. W.ATaylor (Single)_to the
Chesapeake Corporation. It ctheys 47.40 acres whici
is’thé same property conveyed to R. W; Taylor by the
Deed in the immediately precéaing exhibit and ié
Parcel "B" on.ixhibit Nuﬁber 2 and this Deed conveys

the following language “The beed conveying the-above

part herein from John W. Harden (Single) and Willie
E. Harden, (Single) reserves unto the said Jonn W.
Harden (5ingle) and Willie &. Harden (Single) his
heirs and assighs the right,‘privilege‘and authority
to use a.foad through the tréct of land hereby
conveyed as an outlet frém'ﬁﬁeir property to the
county road." |

THE QOURT: Complainant's &xhibit Number

1

App. 40
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S BxNnibit Wumber 9.

NOTE: At this point the aforementioned
Deed dated October 25, 1935, from R. W. Taylor
(Single) to the Chesapeake Corporation is now marked

and filed as Complainant‘s ExXhibit Number 8.

MR. CAUS®Y: The nékt exnibit is a Deed
dated Aprii 29, 1930, from J,‘H.:Harden (Widower)
to the Chesapeake Corporation wnich was admitted to':
record April 29, 1930, invDeed Book 22, Page 262.
This is the Deed of 33.25 acreéfsubject to tﬁe
exception of five écres with which we are héfe
concerned and of other parcels now to the extreme
west what is designated on £he.EVans plat as Hardén
Number 1 you would mark the letter "C". Tals Deed
relates to Parcel "C" on thaﬁ'plat.

THE COURT: Thank you. Complainant:®s

NOTE: At this point the aforementioned
Deed dated April 29, 1930, from J. I. Harden (Widower)

to the Caesapeake Corporation is now marked and

filed as Complainant's Exnibit Number 9.

MR. CAUSZEY: The nekt, if Your Honor please,

is a Deed dated July 27, 1933, from the Chesapeake

App. 41
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Corporation to the Commonwealth of Virginia which
conveys the parcel of land contal ning 4.84 acres more
or less for the improvement of what ‘was then known

as Route 155 and whlcn is now Route 808.
You will Llnd on that evidenced plat that it shows
that the portion of this right—of—Way which was
within Parcel '“C" on the evidence plat is 1.9 acres.
The remaining portion §f what was covered‘from this
Deed is from the Eilsworth Tract which is owned by
Chesapeake and through which the road also ran.

THE QOURT: Complainant's :ixhibit Number
10.

NOT&: At this point the aforementioned
Deed dated July 27, 1933, from the Chesapeake

Corporation to the Commonwealth of Virginia is now

marked and filed as Complainant:s éxhibit Number 10.

THE CDURT:'At this juncture, Exnibit Number,
iO, was there any other grantdf, any other Deed to
the State Highway Commissioner of Virginia or
Commonwealth of Virginia, any other grantbfs at this
location3

MR. CAUS.EY:‘ No, sir.

THE QOURT: Do you know why?

App. 42
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1 Q L - MR, CAUSEY: I think the answer is as
2 § you know, we have the plans winich show thét that
3 ; property was construed --
14 % THE QOURT: It réfers to the plan here.
i . ’
5 é% v MR. CAUSEY: This is the next exhibit,
i : L .
6 E sir. The next exhibit is a “PLan and profile of
‘7 g Proposed State Highway," which ' the nighway
o '8 é? - recovered by the foregoing deéd ih the immediately
i ' ‘ S
q ﬁ preceding exhibit and consists of a title page and
» § ~ page 004, 005, 005, 007, 08, and 009, and 010 and
o .11 é ‘. Oi;. The position acquireﬂ“from the Chesapéake
12 %g | _; Corporation by the veed wuich is the preceding
13 ﬁ exhibit is shown at Page OQB'and 007. Tt also should
1 ﬂ be noted that on Page 008 and 009 is shown pfoperty
!|‘ .
]5,é which the Highway Department acgquired at that time
16 %' from J. W. and W. E.»Harden,~whi§h iz located about
17 ﬁ half a mile north. | |
b . . . : :
18 ﬁ '_‘z THEZ QOURT:  Gentlemen at- the Bar, assuming |
19 % : : - that the contention of the respondents is what it
M)V% . is, wouldn't a part of this'highway‘as of that time
21 i be in that five acre parcel? |
L99 I: - o MR.. }CAUSEY: Yes, . Siro
93 i ' | - THE COURT: Then ii that position is
B 24 5 ‘ .' _ stréngthened that would bé'ﬁhat the Highway Depart-
! L :
25 E ‘ment did not have good title as of 19307
b : :
i - App. 43 -
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MR. CAUSEY: I think thac is a proper
conclusion, sir.
THE QOURT: All right. HMark and file

that as Complainant's Ixnibit Number 11.

NOTE: At this point the aforementioned
“Plan and Profile of Proposed State Highway" is now

mariked and filed as Comglainant's BExnibit Muab.oir L1.

MR. CAUSEY: It YburiHonor please,‘the_
next exhibit is a Deed dated ayril ©, 1970, and
recorded April 23, 1970 in Leed Book 60, prage 413,
from Viola H. farden and others to #. D. [icCreery
and Frances M. McCreery, wnich convers all of the
grantors' right, title, and interest info a parcel
0L .land described as containiﬁgIEiQe acres and
described as the exceptiun_an& reservation in the
eed froﬁ Hardeh to the Chesspeake Corporatlion
Jdated april 29, 1930 and is oné of the Deeds b7
which Mr. and lirs. HMcCreery cléimed title to the

five acres which is being here discussed.

THE COURT: Complainantis Exhibit Number

NOTE: At this point the aforementioned

App. 44
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T varere: 1 ST ST

Deed dated April 8, 19790, from Vicla H. Harden and
others, to . D. McCreery -and-irances M. lelreery

is now marked and filed as Complainant's sSxaibit

Humber 12.

MR. CAUSEY: Thsrﬁéxf exhibit, if Your
Honor pleace, is a Deed dated Wovember 4, 19790,
recorded February 24, 19/%L, in Deed Book 51, Page
546, from G. PréstonAGriffitﬁ and othors to F. .
bicCreerv and TFrances Il. McCreéry and similarly
cConveys thé interest of tnonse parties in the five
ACres reserved.

”Hd.OOUR”: Complainént‘s Exnibit Number

13.
HOTE: At this woint the aforementioned
Deed dated November 4, 1970, from G. Preston

Griffith and others to F. D. licCreery and Frances M.

=

lcCreery is now marked and filed as Complainant's

oaibit Numper 13.

MR. CAUSEY: The next exhibit, sir, 1is
a Deed dated May 11, 1970, from Matilda Couch and
others to F. D. lMcCreerv aid IFrances li. McCreery,

recorded September 22, 1970, in Deed Beook 6l, rage

App. 45
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200, and convevs the interest of the grantors in

E}

cne five acres reserved.
THE COURT: Complainant's sxhibit Number

14.

NOTE: At this point the aforementioned
Deed cated May 11, 1970, from Matilda Couch and
others to F. D. McCreery and Trances M. McCreery is

now marked and filed as Commonweaith's Zxhibit Numbet

14.

MR. CAUSEY: Thevhext‘is a bDeed dated
April 8, 1970, recorded April 10, 1970, in Deed Book
50, Page 394, from Annie Harden White and othews to
i

F. D. McCreery and Frances M. McCreery and conveys

the grantors! interest in the five acres reserved.
THE ®URT: Complainant's Jixnibit MNumber
OTE: At this point the atorementioned

Deed dated April 8, 1970, from Annie Harden wWhite

to F. D. McCreery and Frances M. McCreery is now

marked and filed as Complainant:s ExX1ibit Number 15.

App. 46
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MR. CAUSEY: The next is a Deed dated
June 2, 1970, from Mary E. Davis to F. D. McCreery
and Frances M. McCreery recofded Juiv 22, 1970, in
Deed Book 61, Page 53, and conveys the grantors:
interest in the five acres reserved.

THE OOURT: Complainant's Exnibit Number

NOTE: At this point the aforementioned
Deed dated June 9, 1970, from_nary .. bavis to

F. D. McCreery and Frances M. licCreery is now marked

and filed as Complainant's iExhibit Nunber 15.

MR. CAUSEY: Iir. Winfree, 1 tnink it can
be stated for the record’thaf'these Deeds to Mr. and
Mr. McCréery represent what they.ascertain to be
their in;ereSt in the property.‘

MR. WINFREZ: Correct.

MR. CAUSLY: The.next, sir, is a Deed
dated lMarch 8, 1968, recorded March 11, 1968, in
Deed Book 57, Page 162, from Robert Wesley Couch and
Ann Couéh, his wife, Robert Weétley Couch being an
heir-at-law of J. H. Harden, to John G. Sowder,
S—Q—w—d—e—r) and'J; c. Francisco, Jr., whereby the

grantors convey all that certain piece of land lying

App. 47
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On the north by Chcsapedke Corporation of Virginia,

And it restricts that it‘is_the same property reserv

and being in Cumberland Magisterial Distrcet,

containing five dcres of land and bounded as follows|:

on the east by State Route No. 603, on. the south

and west by the Chesapeake Corporation of Virginia.

in a2 Deed from J. H} Harden to Chesapeake Corporatidu
of Virginia dated April 29, 1930. And is the deed
whereby John G. Sowder and J} C. Francisco woula
claim any interest in the five acresi

THE QOURT: Complainant:s uxhibit Number

NOTE? At tnis poinfithe.aforanentioned.
Deed dated March 8, 1968, freh Robert Wesley Ceuch
and .Anne Couch, his wife, to.John G. Soﬁder and
J. C. Francisco, Jr., is nowbmarkeo and fi led as

pomplalndnt's uxnlblt Number l/.

MR. CAUSLEY: Tae next exhibit, if Your
Honor please, is a plat of G. L. Evans, certified
Surveyor, dated February 20, 1931, of the Harden
tract containing 32.4 acres’and 1s the same plat
wihich is filed with the pctition in tllS case as an

eKhlblt but it is being introouced now altnough it

ed

n -

App. 48
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is an exhibit already.
THE QOURT: Complainantis ixhibit Number

18.

NOT=: At this point the aforementioned

plat of G. L. Evans dated February 20, 1931, is. now

marxed and filed as Complainanti‘s Exiibit Number 18.

THE CQOURT: Let the record show that this
is recorded in thevClerk's office oi the Circuit
Court of New Kent. |

MR. CAUSEY: For the record, it has.not
been admitted to record.

If Your Honor'pleéée, I guess probably
I had better let you introduce this. I will not
introduce this one at this time. There may be cer-
tain exnibits for the record which lr. Winfree would
Want to. introduce which I dbnft think I should. intro-
duce on‘his behalf. You were.indicéting you wanted
to take a recess?

THE OOURT: Have you finishad with your
exhibits? | '

| MR. CAUSEY: We will get to those 1a£er.
There afe.other eXhibits, théré are aeriai. photograph

These are exhibits in the record.

[0}

App. 49
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THE QOURT: It is now approximately fifte
minutes past eleven. We will take a mid-morning

break and come back in ten minutes.

NOTE: At this point there is a brietf
recess, after which the hearinhg continues as follows

viz:-

THE COURT: Mr.,Phillips; would you like
to come to dounsel table héré? |

MR. pPHILLIPS: 7Yes, Sir.

THE CDURT: We aréfnbw readv to proceed
vwith the evidence.

MR. CAUSEY: If:YéurvHonor blease,.there
are a couple of matfers i thihk Mr. wWinfree would
like to introduce at thisAtime. I have no'objectioh_
and I think it would help.

THE COURT: These are Respondents®
ZIEX'h ib'it s?

MR. WLNFREZ: Yes, sir. and they will be
brought out by withesses in due course. We feel if
the Court had them at this tume it would facilitate
the Court's understanding of the matter.

This is a plat madé'by Mr. Wiltliam H.

Redd, September 17, 1970, purporting to show the

App. 50
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five acres we have been discussing.

THE COURT: Respondent's Exhibit No. A.

NOTE£: At this woint the aforementioned

wlat of William H. Redd, dated September 17, 1970,

is now marked and filed as Respondent's &xhibit A.
MR. WINFREE:  Then we nhave what purports
to be a family tree of the descendants of H. Harden.

THE QOURT: Would wou marii these YA'" and

MR. WINFRES: Mr. Caus=y has sesn tuis

family tree. I have furnished him with a copy and I

thought that wnen references are made to the family

‘relatinnships of the Iardens, it would facilitate taec

Court‘s understanding.

THE QOURT: Respondent's sxXihibit Number B.

NOTE: At tals point the aiforementioned

family tree, descendants of H. Harden, is now marked

and filed as Respondent:s Zxhibit B.

MR. WiINFRsd: Iir. Causey anu i have
discussed the matter of getting into tne record tie

inrormation shown on the land book oI the county with

App. 51
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respect to the property in qﬁestion, Firét the
five—-acre parcel showing how itwwas nandled by the
taxXx assessors oﬁ the land boolks. And I have made
an extract from the land book'rathervthan haul the
pook into the courtroom.

MR. CAUSEY: I 5a§e no objection.

MR. WINFRES: hr; Causey has peen furnish
with a copy of this. That.first’is'with respect td
the five acres described as J. H. Harden,-Cumberland
District. |

THE COURT: Respondent!s oxnibit C.
A

NOTE: At this point the aiorementioned
PO )

extract from the land book records is now marked and

fileéd as Respondent's BExaipitc C.

MR. WINFREE: And then an extract from th
land books in the property-inifhe ﬂame of Chesapecake]
Corporation showing how it wasiaésessed from 1934
through 1942 with parﬁicularzféspect to the western-
most parcel wnich was designated as Parcel nCY" on

the Evans map.

THE OOURT:‘Respondént‘s Extibit Humber D.

NOTE: ~ At tais pdint the atorementioned

ed:

w

App. 52
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GTe%timony-of

extract from the land book records is now marked and

filed as Respondent's Bxhibit D.

behalf. of the complainants, being first:duly sworn, testified

Please state your name,

MR. WINFREZ: That's all.

THE COURT: All right, thank you, gentlemer

We are now ready to proceed.

Mr. Causey.

MR. CAUS#Y: Mr. bBrake..

ROBURY F. BRAKE, a witness called on

DIRECT EXAMINATION

0]
-
H
)

Robert ¥. Brake.

Are you employed by the Chesapeake

Yes, sir, I am.
In what capacity?

As a Forester.

- Ropert F.
'7Bdake
| Tl
g [[Tr.48-75]
_ !
o |
0|
‘ j
1
|
12
|
13
14
15 as-fbllows, viz:
16
5 | BY MR. CaUBusY:
o
18 ﬁ .
i .
19 i s
20 o
21 Corporation of Virginia?
9o ! A
2y W
o Q

Are you familiar with the property which

App. 53
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we described as Chesapeake Harden Number 1 and Harden Number
2.Tract? |

A Yes, I am.

v | I show you Complainant's Exhibit Number 2
and ask you if the parcel identified by the red letter "B*
on thaf drawing is what yoﬁlterm as the.Hafden Number 2
tract?. |

A | Yes, sir; 1t is.

Q Is the parcel identified by the red letter
as'“C“ that wnhich you identify as the‘Hérden Number 1 tract?

| A : That's right.

MR. CAUSEY: Judge, we have some aerial
photogravhs here and I think they have got to be
looked at flat. Would it be”agreeablé‘to vou to
leave the'bench and go over to that table? The table
where a witness testifies Qf-would,you prefer to
put them on ybur'desk in front of you.

THE QUURT: We can procead over there.

NOTE: At tnis point tne Court, counsel

and the witness are viewing the photographs.

T4 QOURT: Are these to be entered as
exhibits?

MR. CAUSEY: Yes, sir.




FORMERLY

H. JAMES DWARDS AND ASSOCIATES
COURT REPORTERS

1108 EAST MAIN STREET -
RICHMOND, VIRGINIA
PHONE 648 .2801

BrakeA— Diiect _ 50.

9
10
1

12

4
15

16

-

THE QOURT: How ﬁany are there, Mr.
Causey?

MR. CAUSEY: Seven, all total.

THE COURT: Wevwillvproceed with 19 and
20 and so on through Complaihant's Exnibit Number

25.

NOTE: At this point the aforementioned

aerial photographs are now marked and filed as

Complainants. Exhibit Numbers 19. throuch 25.
MR. CAUSEY: Pick up Sxhibit Number 2.

BY MR;:CAUSEY: (Continuing)

Q Mr. Brake, I show'you what has been
identified as‘Complainant's Exhibit Number 19, which bears
at the upper left_corner the date, April l7,‘l937,>and ask
vou to.tell me what it is, sir?

VA “ This is a photograph from the Department
of Agriculture and Sﬁabilization‘ConserVation Division indi-
caﬁing that aerial photograph df a secﬁion of New Kent County
made at the stated date, april 17, l937;

Q0 Is the State Highway which is now known
as Route 608 shown on this photograph and it so,.will'you shovy

wnere it is by pointing to it?

App. 55
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A It is shown on thé pnotograph running in
a dlagonal direction across the photograph.

Q ' Would vou at the too of the photograph
and at tne bottom of the photograph ‘put the letter "A" i

red pencil here to show what you have just described?

NOTE: AU this voint the witness marks

the aforementioned photograph as reguested.

BY MR. CAUSsY: (Continui ng)

| | 0 _ Now, to get the'éﬁrrect orieﬁtation with
respect to the photograph, what directioh is north?
| A - To the top of the photograph is north,
as neaf as tﬁe plane could be flown. It may varv a few
degrées.

Q Will vou also show bv designating at the
pointﬁwith your finger on the photograéh what is now the
praperﬁj or essentially the prbperty owned by lr. McCreervy
designated as Parcél "AY on Exhibit Nuhber 22

o A ~ That parcel of land is here’(indicafing).

v Would vou put thq tuls red pencil the

Lottnr "B" roughly in the center of that area?

NOT4: The witness marks the photograph as

requested.




WTLAAINE % DIV M e WA IO W W 1T e

FORMERLY
H. JAMES | DWARDS AND ASSOCIATES
COURT REPOR1TERS
1108 EAST MAIN STREET
RICHMOND, VIRGINIA
PHONE 648 .2801

Brake - Direct 52.

-1

13

14

15

16

17

19

20

21

BY MR. CAUSEY: (Continuing)

v Would vou now identify on' the photograph
what_is designatea as Harden Tract Nuhber 2 on'CQmplainant's
Exhibit Humber 2 with the letter *“B'", identified on the
photdgfaph with the letter "C" and putting the letter approxii
matel&Hin the center_of the area?

A That tract is right here (indicating).

NOTE: At this point the witness marks the.

photograph as requested.

BY MR. CAUSEY : (Continuing)
Q Will you now identify on the photograph
wiiat is shown as Parcel “CY% on Complainantis Ziibit Number 2/
putting the letter "D" approximately in the center of that
A 4 That is the tract coming from here

(indicatiny) .

POLE: At thrs point the witness marks

the photograph as reqguestad.

BY MR. CaAUSEY: (Continuing)

v In the course i vour WOrk as a rorester,
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| do vou read aerial photographsf
9 : A Yes, sir, I .do.
5 ﬂ J There is immedlateiy to the'east of what
4 ) vou have designated as Route 508, amadiacent to vour red
5 i letter.“u“; a white area. wuld vou describe Uhét that
6 repreSgnts? |
- ! A _That'is a cleared and non-wooded area
| - . . .
3 ﬂ indicating an open area and if you further eXamine it, you
. : , \ :
9 will finc that there has been topsoil_removéd from the area
10 5 DX 1tis Oof an uneven characteristic.
1 l 52 1f there was any sinall planting on the
i : ' - ‘
19 g a?éa,.would it still SI1OW as being open:
13 i A 1f in small pldntiﬁg; it would because
y 5 it would not pick it up.
f ’ ' :
15 ﬁ 2 " What is the general condition here indicat
i ) E
16 % ing area "C" and "D" at the time this.yhotograph was
17 % Ta.xen és o the stanf of timber?
18 5 A There is a piece of woodlana. There has
19 ! been a cutting operation sometime prior'to'the date of the
920 g photograph. |
21 ? Q Are you able in'ydﬁr experience to indi-
99 % cate how much prior to that time the cutting operation would
23 i ‘have‘tékenfplace?
21 i A In my estimation, five to six years.
25 ; Q ANow, there is a road which lies to the-
i '
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west -- excuse me, to the east, of what you have designated

on the photograph as Parcel B. You’knOW.what that road is?

a  In that period it was known as Highway

155,

Q Was that in existence prior to the con-
struction of what is now~Route 6082 | |
Yes, sif,
This was then the'county road?

Yes, sir.

o » o F

| I ask you turning now £6 an area west of
the'éresent Route 608 which you have designated by the letter
“A" to "A" and ask you does that run off.to thé west and

ask YOu what that is? |

A That would have been the road ét tﬁe
time the photograph was taken. |

Q ~And that again to the best of youf know-
ledge existed prior to the constructioh'bf Route 6082

A " Yes, sir, it did. .

Q I now invite you: attention to what is
designéted as Complainant“s Exhibit‘Numbér 20 in which bears
the date at the top of 3-9-43, and ask you to tell me what
that is? | |

A | That is an_aerial photograph that‘again
is from the Departﬁent of Agriculturég

Q Covering the area in-question?

App. 59 .
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| o
(. A It covers part of the same area.
|
£ % Q ' Would you again with the use of the
n ? letters "A" to "A" mark where_presénf Route 608 goes across
4 { that prOperty? |
2 .
6 | NOTE: At‘this poin£‘£he witness marks
e i the photograph as requested.
8 _ ,
‘9 é Q : Would you_again»mark with the letter "B*
10 i thewapproximate center of the thirty acres belonging to
‘H g Mr._MéCreery which is marked és Parcel "A" on Commonwealth's
1o | Dxhibit number 2.
‘H ii NOTE: At this point the witness now marks
15 E% the photograph as requested By counsel.
o _
16 E: _
1 %% BY MR. CAUSEY: (Continuing)
18 E% Q ) - Would you mark now with the letter “C¢
1 !% thevapproximate center_of your Hafden Number ltract which
20 ﬁ is marked as "B" on Commonwealth's Exhibit Number 2.
N : :
i
29 | NOTE: At this point the witness marks the
29 % photograph as requested.
!

BY MR. CAUSEY: (Continuing)
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'1
O !i Q - And finally mark with the letter “D*
2 the approximate center of Harden Number 1 tract which is
i .
t . ’ .
5 % "C" on- Complainant's Exhibit Number 2.
S
5 'a'”u NOTE: The witneés,marks the photograph
‘ [ , . . '
K : as requested.
S
’%!' -. |
s |~ BY MR. CAUSEY: (Continuing)
g Q : ‘Wnen referred to an area which you indi-
10 i cated as to the topsoil being removed on the earlier plat,
: ] ) ) : .
— I]] H do you see that area and could you tell us from this plat,
Hz f from'this photograph, what the condition of the area was
13 % at the time this photograph was taken? -
! } : . : .
STRR A That area is located here (indicating)
15 g and there is a timber  stand beginning to grow up there.
16 ﬁ And you can see the rows of planted trees. You can see the
1 g rows indicating that the trees were planted and the pre-
{ i : .
i : _ . : ,
g | . determined separations.
1 : Q. Is there still not in existence in this
: i . . .
- i ' L ’ o
90 : plat the road which you have described as the old road
91 2 running to the east of McCreery property Parcel "B"?
99 ﬁ ' A Yes, sir, that road is there in existence
‘ 99 h here- (indicating) .
‘ _ = o :
- i . ‘ ) L . :
i 924 % o Q What is the state of the particular
95 ﬁ area as far as cutting is concerned in the photograph shown
| | -
i ' : - _
T App. 61
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Parcei "C" and"B"?

A The forest ‘growth has grown, continued to
mature since the 1931 photograph.

Q .. What is the signiﬁicance-bf the numeral
3-9-43 in the upper lefthand corner of this photograph?

A That is the date_the photogreph‘was
taken; |

Q I now show you'what is identified as
Complalnant s Exhibit Number 21 which has in the upper left-
hand corner the figures 10-13-53 and ask you to tell me whatt
that 1s. |

A - - That.is an aerial.photograph that was
previded'by the Department of Agriculture. |

. Q Why is it difference from the other ones
we are talking about?

A These were used at‘different times and
given dlfferent photographlc processes and were taken at
dlfferent times of the year. |

Q Would you again'with the letters "Aﬁ to
"A“Eidentify on this'photograph the extremities shown on

Route 6082

NOTE:p The witness merks_the photograph

as requested.
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.photograph as “"C",

igraph as “"D".

BY MR. CAUSEY: (Continuing)
Q ‘'Again on the identified photograph “B",
the approximate center of the McCreery thirty acres which we

prgViously referred to on the old phdtograph as "B".

NOTE: At this point the witness marks

the photograph as reguested. '

BY MR. CAUSEY: (Continuing)
Q " Identify as "C" the approximate center of

Harden Number 1 Tract which is identified on:the other

NOTE: At this point the witness marks

the photograph as requested.  .
BY MR. CAUSEY: ( Continuing)

Q ' And mark the approximate center of your

Hérden Number 2 Tract which is identified on the other photo-

NOTE: At this pdint the witness marks the

photograph as requested.

BY MR. CAUSEY: (Continuing)
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the'areas which you have designated as "C“_andx"B“ generaily'

~during that period‘of time?

o} Mr. Brake, could you locate on this
photograph and could you point it out the area which appears

on the first photograph as belng cleared as far as topsoil wa

concerned?
A Yes, located right here (indicating).
Q ' What is the condition of the tract at

that time?
A . The planted timber growth on it has

matured further.

Q- : What is.the conditionvof the timber on

A - All has matured further.
Q Do you find o thlS plat any reference to
the county road running east on this photograph any referenc

to. the county road running east on the McCreerv property?

A The road is stlll”shown as being in
existence.
Q Now, I show vou a photograph dated, or

1dent1f1ed as Complainant's Exhibit Number 22, bearing in the
upper. lefthand corner the numerals 4- 20—60 and ask you to

state what that is?

A An aerial photograph again from the

Department of Agriculture.

Q Can you locate on there what is the present

App. 64
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Route 608?

A I will put the emblem "A" to "A".

Q Could you locate oh there the_McCreery
property of the thirty acres which yoﬁ_have previously identi

fied with the letter "B"?

NOTE: The witness marks the photograph

as requested.

BY MR. CAUSEY: (Continuing)
| Q _ Could you locate'the approximate center -
of the 47 acres of the Harden Number 1 Tract which you have

previously identified on photographé by the letter "C".

NOTE: The witness marks the photograph

as requested.

BY MR. CAUSEY: (Continuing)
Q : Now, does this particular Exhibit Number
22 émbrace all of Harden Tract Numbermz and Number 17?
A ' Mo, it doesn't include Harden Number 2.
Q _ I show youvnqw ;—'what is the. state of
the timber on Harden Number " C'Z
A vFufther matured from tHe prior ﬁhotograph

Q , Has there been any cutting with respect

App. 65




‘ FORMERLY o
H. JAMES .DWARDS AND ASSOCIATES
COURT REPORTERS
1108 EAST MAIN STREET
RICHMOND, VIRGINIA
PHONE 648 - 280§

; Brake{e Direct ' 6l.
{ _
i!
| e
; v
2 ‘ﬂ .A' There is -~ a cutting operation just
4 é%k occurred or possibly in progress. | |
4 i Q , How do you determine that?
! ’ .
o g A I see evidence of a logging road whereby
6 E? builtiinto the tract and branching out frum the tract and
| ’ .
= ; points within the tract in at least thrée or possibly four
s é. ‘places.
9 | Q Would‘you describe'ﬁo -- what this
ﬂ) 3 photograph Shows as to the road running.east of the McCreery
1 § property, is it still in existence on this phdtograph?.
51‘_, , o ‘The road is still in existence and in fac
13 ;? it has been improved. -
i . o
14 ? Q Now this is the phdtbgraph identified
15 Ei as Complainant‘s Exhibit Number 23, and bears the date of
16 ; 1-22-68 at the top. Tell us what thé; is?
¥ )
i7 a | A ‘That is a photogrgph drawn by the Virgini
'm E% Department of Highways which I obtained a copy.
19 i Q ~ Does it show the area in question?
fm) g A Yes, -sir. |
91 ? Q | © Would you show on that photograph first
99 ‘ by marking with the letter "a" presént.-:Route 60872
23 ‘ |
94 NOTE: At this point the witness marks the
93 photogréph as requested. |
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1

BY MR. CAUSEY: ( Continuing)
Q : Now, could you show by the letter "B
‘the threery property, thlrty acres, puttlng the letter in

the approx1mate center of the same?

NOTE: At this point the witness marks

the photograph as regquested.

BY MR. CAUSEY: (Continuing)

Q ) And your Harden Number 1 Tract consisting
of some forty acres?

A | I will use the letter "Cv.

NOTE: At this point the witness marks the

photograph as requested.

BY MR. CAUSEY: (Continuing)

Q ' And. does this shbw all the Harden Number
2 Tract? | |
| A - No, it does nqt.
Q o I show you Exhibit:Number 24 bearing the

date 1-22-68 at the top and ask you what this shows?
A This is a photograph of the -- it is an

overlapping photograph of the preceding photograph showing

° B App. 67
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)
!
1 ; Q Will you mark on this again by the
2 ,I letters "A" Route 608?
4 é? NOTE: At this pbint the witness marks
5 % the photograph as requestedQ
7 f BY‘MR.. CAUSEY: (Continuing)
8 if Q Will you mark on there by the letter "B"
9 g if:it is on the plat, the property of the‘thirt§ acres owned
10 ¥' by Mr. McCreery?  |
1 ¥ | A There is part offthé thicty acres with
19 ? approximately the center here (indicating).
&3 ; | Q Will you mark fhe‘approximéte center of
U thé.Harden Number 1 Trct which you have p:eviously designated
15 | by the letter "C"2
16
17 { NOTE: At this pdint the witness marks
jgvﬁ the phoéograph as requested by counsel.
19 i
| _ _
90 :' BY MR. CAUSEY: (Continuing)-
21 g Q And the apprdximate designation of.the
29 ﬁ center of the Harden Number 2 Tract which is previously
i , -
23 'i located by "B"?
o ]E A ~ That would be here.
25 ﬁ Q } There is immediateiy to the east and

. App. 68
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adjacent to where you have the letter “B“, the dark area.
Will you explain what that is?

| A _ Tnat is the same area, part of the same
area that shows open on the first photograph WLth a stand of
tlmber_located on it.

0 - What is the general condition as to the
timber on the Harden Tract Number 1 and.Number 2 at this
time?

A The timber has been completely removed
s1nce the last photograph with the exception of the area we
Just talked about and the timber again been replanted. If
you”leok closely you can follew the roWs of young trees.

Q Turning to and feaaing in.conjunction
w1th each other, these two exhibits dated January 22, 1968,
what do they show with respect to the ‘road runnlng to the east
of the McCreery property?

.‘ A The road is stillvihfexistence and appears
to be‘even furthef improved than in the:previous photograph.
| Q ~ Now, I finally shew.you Complainantis

Exhibit 25, which has the date 8-23-69 and asx you what that

is?
A : Thie is again from the Department of
AgficultUre.' |
| Q | Will you again ma:khby "A" where 608 is on

this photograph?
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vth¢ approximate_center of the present McCreery thirty acres?

NOTE: ' The witness marks the pnotograph

as requested.
BY MR. CAUSEY: (Continuing)
Q Will you now mark with the letter "B
NOTE: The witness marks the photograph

as requested.

BY MR. CAUSEY: (Continuing)

Q With the letter "C" the approximate center

of Harden Number 1 Tract, and with the,letter "DY the épproxL

mate ‘center of the Harden Number 2 Tract.

NOTE: The witness marks the photograph

as requested.

BY MR. CAUSEY: (Continuing)

Q : With respect to thé - after‘that,‘we
have:previously discussed is there still a stand bf timber
reméining there in 1969?'

A ‘ Yes, sir.

Q What is the situation generally so far as

App. 70
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13
14

15

by the letter "gEw"2

the timber on the'other tfact?

A . It is in a young state having followed
a meéhanicalnegeneration;mogram. |

Q ' Is there any 1nd1cac1on on this map or
this photograph made in 1969 of the dividing line between
what'was the Harden property and what was known as the
Ellsworth Tract? - | |

A | In the piece that_Mr._McCreery hblds
title £o, there is an indication.of a aividihg line between
the fwo. | .

Q . Would you mark where that indication is

A . It would run fromiapproximately here
Cindidating)'oVer adjacentlto the old'road.

Q © All rignt, and would the line in the cut-

over area be according to the plat, would it then be an extens’

sion éf this "E" line over to_here?.
| A - Yes, sir, generéll& a straight projection.

Q | Would you turn to the easternmost line
of_thé‘cut area on this photograph dfvthe part which you have
marked aé "o", would that mark the western boundary of‘the
Cheéabéake Corporation of Virginia?

A , Yes, it would.

Q. and in that property which lies above

this portion of pine which we previou§y have referred to, would

App. 71
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BY MR. CAUSEY: (Continuing)

'have testified that as to certain of them shows recent

that be in the Harden Tract or in the £llsworth Tract?
A : In the Ellsworth Tréct.'
MR. CAUSEY: All right.

THE OQOURT: You may resume your seat.

Q Mr. Brake, in your position with the

[¢]

Chesapeake Corporation of Virginia, do you have access to th

A4

reqo:ds of the corporation with respegt-to'the timbér cutting

A Yes, sir, I do. o

Q Have you méde_an-examination of the
records‘of the Chesapeaké Corporation of Virginia as to the
cutting of timber by the -- on theée prdperties we designate
as the Harden Tract?

A Yes, I have.

Q With respect to those photographs you

cutting operations. Are you in a position to tell the Court
whether the cutting at that time was done by the Chesapeake

Corporation of Virginia or somebody else?

A | . I didn't find thetrecords of the earlier
cﬁtting. |
| Q The earlier cutting, which do you
mean? |
A In the forties.

App. 72
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!
| i - Q Was there any cuttipg done on it in the
2 0 fifties? |
3 % | A I don't know of anye.
A i -Q In the sixties? :
D % A Yes, sirn
6 i Q What was done in the sixties?
7 f | ' A _ The tract was clear cut;sometime,sometime
8 | possibly in the late fifties, but early sixties.
9 s Q. Since then it has been -- was it reseeded|
10 § or Qhaﬁ was done after it Was clear éut? |
11 E R A | After the clear cutting, there was a
12 % mechanical site operation carried onAon the tract. With the
13 i use . 0f a large bulldozer we pull what we'call a rolling drum
14 %2 cﬁopper across the forest growth remaining énd flatten it
15 %E out on the ground and clear up a ten.or‘twelVe foot strip
16 %E around.it and under controlled conditions burn the debris
17 é which:was flattened out on the ground by‘the chopping Operatibn
18 g That_operation would have taken placé in the summer and
19 %é following that late winter or early spriné we planted the
20 i tract with loblolly pines by hand.
ji .
2] ‘; 9 ‘ Has it been cut since then?
22 § . '_ A It has not been-éut-since then.
23 g 0  ur. Brake, to-ydur_knowledgé can you tell
24 5 me whether anyone has made, prior to the licCreery claim, any
25 % claim‘adverse to the 0wnership éf the Chesapeake Corporation

! | | - App. 73
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of Vlrglnla in this area?

A I know of no prev1ous adverse clalm.

Q - The Highway Department has sought to
acqui:e a,fight—of-way through a portion of this property for

the improvement of or construction of Interstate Route 64.

Who for the Chesapeake Corporation of Virginia handled the

negotiations for_that'right-of—way?
A Mr. Crute handledethem in the early stages
and I have handled them in the late stages.
Q Did Mr. Crute operate under your directiom?

‘sir, he did. -

A Yes,

Q Can you tell me when to your knowledge the
nghway Depdrtment first raised any questlon concerning the
tnesapeake Corporation of Virginia hav1ng tltle to the
area it sought to acquire? .

. A I don't recall’thezéxact date. It was
in the late, earlier stage of their negotiating for the 64
right-of-way. |

Q . Had they tendered you an offer prior to

the tlme that they ralsed the questlon as to title?

A _ Yes, sir, they hed,
Q’ .' Do you know whether tne offer was
accepted? | | |
A The offer has been accepted.
Q'd - It was then notvacted upon by the Highway

App.
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Deparfhent because they claiﬁéd the title was deficient?
| A | That is correct.

Q - - That is-the firstHnotice.you had so far
as the Chesapeake Corporation had adverse to the title in
this area? N

| A ~ That is the first:hotice I or anyone had
as‘fa#‘as I know at Chésapeake. ‘
MR. GAUSEY: I think that is all of the

questions at the present time.

CROSS EXAMINATION -

BY MR. WINFRZE:

N

T Mr.'Brake; méy‘I_ask ybur‘age?-
A ' I am forty. .
Q How long have you:béen a Forester?
A I graduated with a.begree from North

Carolina State University in 1960.

Q Did you start woﬁk ih Forestry work in
19607 -

A . Yes, I did.

Q How lbng have you'been,with the Cheéapeaké
Corporétioh? | |

A ' I came witn the Chesapeake in June, 1960.

Q " So you. were nbt'éround“when the 1937 aeria

photograph was made?

l._J
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o | :

! ? A ‘ No, I was not. o
i ) ,

2 ﬁ Q ‘Well, you have testified rather positive-|
i . .

3 % ly that the photo indicated‘that thertopsoii had been removed.

1 g How cah you be positive about that?

5) ﬁ A Y maée an examination of these photographs

6 ﬁ vuéingva stereoscopic instrument that pﬁt it in a three '

7 ﬂ diméhsional plan and I was able to tell there hadvbeen soﬁe :

. ; soil_distﬁrbance and further investigated fhis'by goihg'to the

g) ﬁ land‘iﬁ questionf |

10 % Q ~ When did you do this?’

11 ﬁ | A Sometime in'the‘lgét year, eighteen

12 i months. I don't know the exact date. And I found'gréund '

13 5 evidéﬁée whereby the soil had béen rémoved.from the base of i
i

14 %Z certain older trees on the stand, some six,. eight, twélvés .
| . ‘ _

5 i inchés in some cases shallow and possibly deepef than other?.

16 é% | Q When? | |

17 % A Approximately a'yeaf ago. |

18 5 Q ' . I believe you'inaicated that on the

i Exhibit Number 20, the 1943_ aerial photograph, it indicated

2 ﬁ trees had been planted the;e. onulthhat necessarily mean

21 ? théy had,been artificially planted? Would it not be indi- .

99 ? cated equaily a planting on the photograph if they were a '

23 é natural growth of trees? | '

24 i | A It would not be ¢harécteristic'of a

natural growth for the indicated planting to be in rows.

App. 76
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N

16

17

18

19

20

21

It,indicated planting by some mechahical means Whieh'predeter
mined seﬁaration. v B |

Q . ~ Your testimohy is based primarily upon
an rnspectlon of these photographs? |

A 'No, I followed 1t up -- at the time of
determlnlng the removal of the top501l, I always looked at
the trees in the area and the rows of the area planted : is
v151ble for anyone to see. -You can stand on the tract and
look rlght down the rows of trees. |

Q oAl right. Have Veu ﬁade a specialty of
ctuo§1ng aerial photographs°' |

A I have made a spec1alty of forestry,

of whlch aerial photography is one of the phases of it.

Q Now, you testlfled that on the 1968
photo, EXhlblt Number 24, there was an indication of timber
removal or a recent cutting operation. What was the date of

the cutting of that timber?

A i I don't know the exact date.
Q " " You are employed'hy the Chesapeake
Corporation? R | | '
| A ‘ . Yes, sir. _
Q ' And I believe yeuvtestified'they had cut

the timber?
A Yes, sir.

Q : Do you mean to tell the Court you don't

App. 77
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16

17

18

19

‘ them beyond -- I am not exact.on the figures, of four or

- five or six years as far as the individual cutting records.

“have been in an older ledger than I -~

don't;know.the date the timbervwas cut; when it was'harvesteéﬁ”f
| A | I’don?t.know.’l
Q I believe.you sald it was in the earliy
l960isf' On what do you bese that infermstion?_ The photogrephf'
is:déted 1968, so could it not have been in the late 1950U's
as'weli'as the early 1960ts? |
A | I'think,that.possibly it could have in
both.situatlons depending on wheh it was finally cleared.
We know from the date of the photograph it was prlor to 1968
and the Chesapeake Corporatlon‘s records as best I can recall,»
indicated 1t was in the early 1960+ s instead of the late
1960‘s? or possibly both times. |
Q Don't .you keep records of when timber is
harvested for your company’
| A Yes, sir, we do.:
Q .. And you came tgdaj without that information:

- A The records that we keep, we don't keep

They"are kept in the tract‘accounting books, which the books

are updated perlodlcally in their earlier cutting and would

Q You know in a rather vague way when the
timber was -cut then, in a general sdrt:of way?

A I know in a general way when the timber

, App. 78 . _
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1 ﬁ was. cut.
2 .E ‘MR. WINFREE: If Your Honor please, I.
3 ;g would.liké to have the witness Look at one of these ‘
4 25 photographs again._ I hate to_trouble gveryone to ;
5 i move over to the table. I wonder if we could just --
6 %i I am particularly ihterested iﬁ.the 1937 photo and |
i ,
7 §§ maybe we could lay it here on the table. May I plea$e
8 | have that exhibit.
9 f MR. CAUSYEY.: Yes, sir..
o | |
i BY MR. WINFRZE: (Continuing)
52 éi Q "In your work in.FQfeStry you have“bb
13 ?% be somewnat familiar with.property Values, do you not?
14 %E A Yes, sir.
15 §§ Q | And you have detéfhined parcel "B", “Cﬁ
16 é and "D" on the 1937 aerial photo as beihg the same as Parcels
17 EE “A“,."B“, and QC" on the 1935 Evans survey?
18 EE A ‘ That is correct.
19 é; 2 - Can you designate on the 1937 photo --
20 g May I borrow your red pencil -- the location of the ﬁortherly
21 i line 5f'the Harden 110 acres by putting the letter "X" at
il
22 ﬁ the westernmost premise and the letter “Y“ at the eastern—
23 E most prémise._ |
24 i A - That northern line WOuid run from here--
25 E Q And now put the léﬁtef VY“ at the eastern-
25 App. 79
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: .

!

I

L most premise.

; NOTE: At this psinﬁ the witness marks
ﬁ the photo ashrequested by counsel.
i . ' '
L
,  BY MR. WINFRZE: (Continuing)
; ﬁ Q You would say this remarkable 1937 aerlal_
; photograph shows very plalnly the stralght llne whlch marks
; the northerly boundary line of the Harden 110 acres?
Q - A | Yes, sir. |
o - MR. WINFREE: I have no further questions
| | THE CGOURT: You méy‘step aside.
{
ggstimény:of ' "~ WITNESS STOOD'ASIDE..
g?aco WQodson R
';kTr.75—86] | A . THE QOURT: Nexthwitness, Mr. Causey.
? MR. CAUSHEY: Meaco Woodson.
|
;

App. 80
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20

follbws, vizs

BY MR. CAUSEY:

Q.

b

- OB S O

Q
A
Q
A

Q

I SR

C

TESTIMONY OF MEACO WOODSON

‘MEAQD WOODSON, a witness called on behalf

of the complainants, being'first duly,5worn, testified as

DIRECT EXAMINATION

Please state yourvhame;

Meaco Woodson.

How do you spell your first name?
M-e~-a~-c-0. N o
Where do you live?i;

I live one mile east of New Kent Court-

How long have you lived there?
For close to around sixty-five years.
How old are you?

I will be sixty-five years old the 27th

dayibf this coming September.

‘In other words, you are a native of this

area, all your life?

All my life.
Did you happen to know Joseph Harden?
All my life.

Do you know his brother, Willie Harden?

App. 81
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i B
| g S A . Well enough.
9 j Q Do you know where Mr. Joseph Harden and
. ! Mr. Willie Harden lived during the 1930:s?
4 ﬁ . A .Oh, yes, sir.
5 3; S Whereabouts did they livez
5 é A They lived on one -- they lived on —-
- ¥ I mean 608.
P o :
q i . Q- Is that the highway which runs from
9 | - just beyond here to Providence Forge?-
R i S
o A ' Yes, sir.
10 i , . _ .
4
~ 1 ﬁ Q . Do you know where the praperty which we-
o .
i have been talklng about and described as the Harden tract whldn
i the Chesapeake Corporation of Virginia_now owns and portions
I of which the McCreerys now own, do ydu.know where that pro-
: | ) . o
| _
15 | Perty is located?
R A Yes, sir.
16 ;
7 ! Q . -~ What has been your occupation all your
[ . .
i o
¢ adult life?
18 _ , :
19 ﬁ .. A _ - I've been in the timber business all my
| life.
20 :
921 % Q Are you on your own or are you cutting
H . . : -
9w 5 for qahers?
oy -\ ‘Well, I used to cut for Chesapeake.
. i ‘ o : ‘
' o4 ' I used to manufacture Chesapeake timber some years ago and for .
o5 ﬁ the last twenty years I have been buying timber from any one

. S - ' = App. 82
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[

13
1)
)

Rl

individual that I could buy it from,-anybody.
| Q Were you ever in'arsalaried capacity with
Chesapéake or did you operate with them as.an individual
contractér? | |
A | Well, I always havé'my own machinery now

and I cut and haul for Chesapeake.

0 COuld.you tell me whether or not ydu have|

ever:éut timbér'onlthe property-which used_fo belong to. Mr.
Josebﬁ'Hardén and *that is adjacent to the Mccfeery property
ét‘Route 6082 .‘ |

B A | - I cut on Mr. Haraeh‘slffact, but ne&er

cut at Mr. Clarence Harden's tract whiéh McCreery owns now.

Q _ You never cut on the property Mr. McCreefy ;

oWns now?

A E That's right.
Q o Did you cut”on'property, both pieces of
prdpérty? ' o
o VA‘ ..‘Yes, sir, both sides of the_highway.
Q _ That cutting, was. that done for the

Chésaééake Corporation of Virginia 6r somebody else?

A T l'That'was done for‘fhe Chesapeake Cdrpora-
tion'Compaﬁy. | |

Q - Do you know when yoﬁ‘qut.asAfar és years

were concerned, sir?

a Yes, sir. I cut in 1942 and I cut in

!

App. 83

|
|
|
.
!
|




FORMERLY
H. JAME!: EDWARDS AND ASSOCIATES
COURT REPORTERS ’
1108 EAST MAIN STREET
RICHMOND, VIRGINIA
PHONE 648 - 2801

Woodson - Direct ’ o ' 79.

15

16

17

' Clarence Chrlstlan and Jlmmy "Hrlstxnlup to 249, that is what

1943 and I didnit cut no more from ‘43 until 1950 or around
1951. I pulled out then and 1953 and —- in 1953 in the month

of March I bought timber from Mr. Clarence Harden and Mr.

they call 1t now.

Q ‘ Dbid you have any part 1n the cutting whlch
Mr. Brake testified to whlch took: place in the late l950's or,
1950+ 52 |

A ' I dldn‘t cut any in 1900 but I cut in

l953, that was the last cutting I done._

Q ‘ The last cuttlng you dld Lhere’

A Yes, sir. o

0 | Did you also cut in 19432

A 1942 and 1943 and somebody maybe asked

the'qustion why I pulled out there.'.bometlmes on account: 1
of:COnaltions'of weather and they pnt'me somewhere else on
the Ellsworth Tract or -
| . Q " At the time that you were cutting there,
say in 1942 or 1943, how would you transport vour lcgs to the
mill at West Point?
| A By”thevtrucks;

Q | and in what directionzwere your trucks

going,from'there? |

A I would come out 608 and to hit 33 at that

time.

App. 84
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Q o Did ydu.go by where Mr. Willie Harden
and.pérhaps Joseph Harden were living‘at that time?

A , | Yes, sir; every day.

Q | What kind of association did you have
wiﬁﬁrthem dUring that period of time?

. A | ' Willie'Harden, he woulu catch me down
hefe ét Mr. E. P. Bolts' store, two or three times é week.
$ometimes he would ride down to Wesﬁ Point. But he wéuld
cbmerdown to the store and getvhis-tobaécd and get him‘some
coffée and some suéar and I would ménfion.that:he woﬁld,come
in‘thé woods where I had been once_or twice_a week.

| YQ -~ That is while yoﬁ:weré cutting on the
property formerly owned by Joseph Harden?
| A  Yes, sir. |
Q - Did he not or did he make aﬁy‘Objection
to your éutting there? |
A - Not a bit.
Q | ' Thére is a piece on that-Harden'property
whicﬁ has not been cut. Tell us what you know about that?
A -Well, I can*t tell you the year and I
can't tell you the hbnth,.but I know one man, he'‘s deaa now -
|  Q o .Who is that man2
A . His:right_na@e is Mac Abrams. That
timﬁer _— |

MR. WINFREE: If Your Honor please, is

1
1

!

—
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] _ ,  this witneSS'géing to‘teil ﬁs what somebody else
2 . told him? | | |
2! ._ - .‘ . "MR. CAUSEY: I thihkvhe will tell w what
{ | 'hebeserved.v | | o ;
5 A
6 BY:MR;-CAUSEY: (Continuing)
7 Q ' What did you QbséfVe, what did you see
Ko thefeﬁ'?"ﬁ |
9 A . Yes, sir. I used to trével that route
.u) 1vright”3mart. |
Fy‘ : f- Q - - What did you observe with respect to
2 this?; | | - |
13 o A What do you mean?
O o Q What did you see?
15 | -1  A . I see‘them-out there working, setting
16 out ‘trees. '. |
17 . Q Who?
18 - A . Mac abrams énd Mf. Gooch at that particular
19 time. | |
‘20 Q " Who is Mr. Gooch?. |
24 . A . _He was employed by the Chesapeake
22 Cofporétion.'_He was the foreman, tie boss man.
23 .Q |  And Mr. Mac Abrams?vA ,
N T Mac Abrams wasn‘t by himself. They had
25 moétiy’the employees from King William or King & Queen. Mac i |
i S - | | ‘App. 86 -
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Abrams was born and raised right here in this county.

Q What were they dqing?‘
A ' They were setting out trees.
Q o Those trees -- You séy they set out trees

which are standing there today?
A . 'Y_e‘_s,f silf.
| THE O3URT: What Was £he'réason, yoﬁ were
in there in 1942 or the eariy.l9505s,'thatjthat;
area wasn't cut? o |
WITNESS WOODSON: | Be'ca:us'e' it ‘wasn't old
enouéh. ‘Some of them'couldn{t:bé.no largef than I
would say around two incheé‘orxan inch and a haif_
on the stump. | _
: THZ COURT: Mr. Woodson, at the time that
you cut the timber on these_properties, and you were
cutting for the Chesépeake'Corporation of Virginia,
can you tell me whéther or not anybody came in there
.. and objected to your cutting ﬁhe timber?

WITNESS WOODSON: No, sir.

CROSS EXAMINATION -

BY MR. "WI‘NFREE: | |
0 = Mr. Wpodson, when yqﬁ,cut the timber,
'wefeAydu told where to cut it or.did.yoﬁ go out in the woods?i

A | Well, at that particular time I think they.

App. 87
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had my boss from'Chesapeéke Cdrporation and they would come
out'fhere and they owned both sides of the road. Well,
probably so this week I would be cutting on this side or the
road or for two or three wéeks and then_the next week we'd
comefafound.and I*d_bé down the hill_and'move to the High-
land and I'd cut on either the righthand side or the lefthand
side_bf the road, either oné, all the wéy from one line to |
another, from Mr. R.VA. Richardson at both éides of the Hérden
Tract‘down to the creek. . |
Q What was the.name'offthatﬂagent?
A - Well, at thatvtime, it wasHR. H. Harden. i,
How do" you spell fhat?:
N . S
~ MR. CAUSEY: I think he means.Highlénd,
Mr. Highland. R
WITNESS WOODSON: I call him --
MR. CAUSEY: 1If you don'‘t mind, I will try -

to clear this up. Is he a gentleman who subsequently
. |

did surveying work?
WITNESS WOODSON: Yes, sir.

MR. CAUSEY: That is H-i-g-h-l-a-n-d.

BY MR. WINFREE: (Continuing)
v/ Was he employed by the Chesapeake Corporati

A Yes, sir.

_App. 88

e




MY MU wa M D
FORMERLY .
EDWARDS AND ASSOCIATES

COURT REPORTERS
1108 EAST MAIN STREET
RICHMOND, VIRGINIA
PHONE 648 -2801

I
I
i
i
!
f
i
|
|

Woodson'Q_Cross ' : 84.

Q And you cut Whefé he told you to cut?.

A Yes,-éir,‘thét‘s:riéhﬁ.

Q © -~ You had no knowledge of the ownership of
the‘iand? |

a No, sir, I cut on either side of the
‘road. I{e‘showed me the line, not tQ.cut from one creek but
to cu£ down to the créek, and not to'gQ 6ver-that~creék._
That would be heading west I would c;ll‘it, northwest.
Aﬁd not to cut over the creek going tovthé southwest;.the
brénch. | |

Q ' Could you show us'én'these haps or photo-
graphé where you cﬁt the timber? | | -

oA Well, I will do my best. That's all I

can téll YOuUu. ' | |

Q o What year were you cutting timber now?

A 1942, 1943 and 1953.
Q0 Can yoﬁ tell from that'photograph where
yoﬁ have cut timber? |
A : I cﬁf oﬁ this side of the road (indicating)
| 'MR. WINFREE: This is ixhibit Number 20.
A (Continuing) I cut on this side of the
road-(indicaﬁing). | |
|  Q ' " This side of_whiéh road?
A I reckon this is a road here, isn‘t that

a road here?

App. 89
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1 Q That is 608;
2 A This must be 608,fyes, sir.
3 iQ Correet;
4 A I cut on this sidezqf the road and on thijs
5 side of the road (indiceting).
6 v Q Is the place where you -cut the tlmber
f ' where you are puttlng your hand’
8 A I canltvswear.to.tﬂat. I eut on both
9 sideefef the road down to Richardson's,line.'
10 | Q Where'is'Richardeon‘s line?
i A Well, Richardsonfe line —-- there is a
@ - creek -~ it's two creeks, one northwest and one pointed
13 'southwest crossing 608. '
11 | Q v DO you know ——~cen YOuvtestify with any
15 Certainty to what tract of land shown on this photograph
16 where you cut tlmber?
17 A Well, I cut on both 31des of 608.
18 Q ' Both sides of the road?
,Q A Both sides of 608..
20 MR. WINFRZE: vi have no further questions.
2 MR. CAUSEY: I weht to ask him ahother
20 question. |
23 i | i
04 | REDIRECT EXAMINATION

b BY MR. CAUSLEY:

App. 90
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I S Q ~~ Mr. Woodson, do you know lMr. Graham L.
2 Lvans?
;; A Yes, sir, I know him well.
4 : Q ' Did he ever do an& sﬁrvey work for you?
A A No, he never done'any for me, but for !
o : _ _ |
6 i the Chesapeake Corporation Company. o , |
. . ) Q '~ Have you ever assisted him in any survey
5 work?
5 A Yes, sir.
{“ Q On what occasion was‘that?
0 A I pulled a chain for him.
1 - Q : Do you remember apprpximately when it
13 | may haVe been?
I : » A Oh, back in the late twenties and early
16 ' QO Do you know whethér‘he did considerable
17 % surveying work in New Kent County?
" : A " As far as I know, he did.
19 ‘ : ' MR. CAUSEY: I have no further questions.
oy | ‘THE QOURT: No further questions, you |
< : = i
e ; may step aside. -
92 |
2 T - - - =-=-=--=-==
24 'WITNESS STOOD ASIDE. |
|
o |
25 : l
! '
; -
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Testimony of o ‘ L
'RJ B. Cartwright THE QOURT: .Next:w1tness.
: [Tr.87-90] : ' | MR. CAUSEY: Mr. Cartwright?
4
5 _ , , -
, TESTIMONY OF R. B. CARTWRIGHT
6 o C -
8. ’ R. B. CARTWRIGHT, a witness called On_ .
. . ' . Co ' . -
9. behalf of the complainants, being first duly sworn,-testlfieq ;
10 as fOllows, vizs:
o o » . DIRECT EXAMINATION -
. ' . ‘ .
|
12 | BY MR. CAUSEY:

@]

Please state your name.

14 A R. B. Cartwright. .-

15 Q How old are youé

16 A Fifty years old. !
i

17 Q Where do you lijé? L

18 A West Point, Virgihia.

19 Q What is your odcﬁpation or profession?

ﬂf A A I amva CertifiediLand Surveyor. |

91- | Q How loﬁg have you been Certified aé such?

22  A I have been Certifiédvfifteen yeacrse.

23 Q By.whom were you.previously'employed?

24 A The_Chesapeake-Cofporatlon of Virginia. !

5 i. e In connection_with'your'employment, Mr. E

i T | _ , App. 92
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15

Cartwright, have you had occasion to go on the grounds or
do any examination with respeét to either the Harden Number

1 or Harden Number 2 Tract in New Kent‘County owhed by

Chesapeake?
A | - Yes, we have.
Q Mr. Cartwright, I show you Complainant's

Exhibit Number.l8, which is a plat by G. L. Evans dated
Febfuary‘7, 1945, and ask you if you are familiar with that?
| A Yes, sir, I am.
Q ' The concrete monumenfiwhiéh'is shown is
the hértheastern corner of that property, héve you been able

to locate that monument?

A Yes, sir.
Q ' Is the monument theré on the gréund
nowév | | |
A It is there, yes;”éir{
Q There is, i think, shown as the northwestl

corner of that an iron pipe?

A . Yes, sir.

- Q | Is that there now?

A | That is'there, yes.

Q There is also an iron pipe shown at the

southwest corner. Did you make an examination of the lower

corner? -

A No, I did not.

App. 93
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. Q There is also shown on Complainant's
Exhibit-Number 2) which is.the platAmede by G. L. Evans, the
date doesn't show on it, but it is Exhibit Number 2, there
is also shown a concrete monument at the northeast corner

of what is de51gnated as Harden Number 2 Tract. Is that

there?
| A 'It is not;i.
Q That is not?
A No, sir.
Q, - How did you determlne “that the concrete.'

monument located at the northeast corner of Harden Number 1
and northwest corner of Harden Number 2,'that is the corner
of those two tracts, how did you determine;whether that was

in the correct location or not?

A ~ There is an iron pipe'at this northeast
corner of Harden Number 2vwhich in mf.opinion is in the same
place.that the monument was.‘ ._

Q , Was there a_plat‘of‘record of what
Chesepeake calls iteoEllsworth Tracté’n

A fes, eir. |

Qb » | The Ellsworth.Trect boundary runs the
full extent .of the northern'boundery.of.the Harden Tract and
McCreery property?

| A Yes.

Q Pid the location of that iron pin and
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concrete monument coincide with the Ellsworth Survey?

A Yes, sir.
Q- . Were they consistent?
A Yes, sir.

MR, WINFREE: No guestions.

THE QOURT: YOq‘may.step aside.
WITNESS STOOD ASIDE.
THE COURT: Next witnéss.

MR. CAUSEY: I think that is where we

would stand.

ey

THE COURT: The complainants rest at
- this time. It is now approximately twenty-five
minutes to one. And I guess since the complainants

have rested, we will adjourn*fbr_lunch.

NOTE: At this point there is a recess
for lunch, after which the'hearing continues as

follows, viz:

THE COURT: Gentlemen at the Bar, we are
now ready to proceed..

Next witness) Mr. Winfree.
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D. McCreery

F. D. MCCREERY, a defendant, being first
duly sworn, testified as follows, viz: - |
DIRECT EXAMINATION

BY MR. WINFREZ:

0 - State your name, age, address and
occupation?
A - Frank D. McCreery; age fifty-four, I

liYe at Route 1, Box léO, New Kent, Virginia, occupation,
U. 8. Government Electronic Mechanicél Téchniciah.
| 2 Are you one of thc.deféndantézalong with
your Qife, Mrs. McCreery, in this.suit?'
A '~ That's right, I am.
Q Do you known a tract of thirty acres of
land in Cumberlahd District,'New Kenf-County, Virginia,

formerly owned by Clarence Harden?

A ' :Yes, sir, I db.

Q - When did you purchase that land?

A _v | December, 1950,

e N Did Ybu also own a';; have an‘intefest in!

a tract of five acres which is in controversy in this case?

A , Y@s, sir, I do.
Q When did you acquire that land?
A Approximately 1970.
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Q . Did'you‘acquire'it by the five Deede'

which have been filed iﬁto evidencei' |
| A . ' Yes, siyx, I did.

Q. | Do you know the locatlon of the five
acres incn is the subject of this suit?

A - By constant investigation»and research
on.my:pert, I do. |

Q | ‘Have you had --Were you .able to have
the ioeation of the five acre tract sﬁrﬁeyed?

A ' Yes, sir,-I have;.

Q- , I hand you a plaL by Wllllam H. ‘Redd,
Certified Land Surveyor, dated beptember 17, 1970, a copy:
of whleh I believe has already been filed into evidence,

I don't recall which exhibit number itgis --

MR. CAUSEY: I think it is "A",.

BY MR. WINFREE: (Continuing)
9 Defendant's Exhibit "A" and will you
idehtify that as being a’surQey which you had made?
| A Yes, sir, this is a survey‘I had made
by‘Mf.fRedd based on the two markings‘on the ground. |
Q Can you explain to the Court why that
partlcular tract of land is in your Oplnlon the five acres

in controversy?

A Based on a survey of. the 47.40 acres
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which indicates the road @ the northern end of the property

and the Deed from Josepﬁ Harden to Willie Harden reserving
that road for the rights, use and privilege for his heirs anq
assigns, the road shows it going to the five acres, plus

the fact that the Cnesapeake Deed of'l935 acknowledges such

road and the five acres.

Q- | . You mentioned»aJrQadQ Can you desbribe

thaﬁ road based on your knowledge of it? 
‘ A " prior to i£ being bulldozed and obliterat
and obstructed by the Chesapeaké Corporation,iﬁv1965,_the
roadbwas an old wood road which I haa{béen over. As a matter
of faét, it was the first road that wentﬁback to my property
when I bought that in 1950. |
-' Q I hand you an aerial photograph'of a

portion of thebcounty marked Complainant®s Exhibit Number 19,
datéd,April 17, 1937. Can you idénﬁify your property which
you purchased from Clafence Harden onfthat‘photograph?

A  The property I purchased from Clarence
Héfdéh, thirty acres more or less, consisted of along 212
on the northern line, 76 degrees weéﬁvto approximately this

area (indicating)close down to just béfgre vou get to the

swampuhere and straight to here, which is 108 feet from the
Ellsworth property corner line, northern corner line.

Q , Is the parcel. shown as "B" on this

photdgraph the same as the Hezekiah Harden Tract shown on
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‘the: ssurvey of 1912 frum Joseph H. Harden to Wlllle E. Harden

the 1935'Eyans survey?

A Hezekiah Harden was'the father. This
hisitract'and also the tract that JoeyHarden reserved the
rightybf one-half of the house and the_Deed of 1893.

| ‘= Q Was that old house there when you pur-

chaséd]the»prOperty?

A Yes, sir, it was. -
Q What happened to it?
A I destroyed the house and have moved the

house and I built my home on the 1dent1cal same spot.
Q Now, is the old road to wnich you have
referred shown on‘this aerial photograph?
| A The old road came from here approximately
the center of the thlrty acres on tne-eastern boundary line

alone ‘here up to thls corn crlb wnlcn is still standlng,

it beared left through here and followed the property line

Just south of the northern boundary prOperty line all the waj
across here, across the swamp to old. County &oad 413 which 1s
still-in existence today on the ground.

0 . You hnave" 1nd1cated the location of the old

_ |

road on this pnotograph. I think the record should show that

you'traced a line aiong the northerly‘line of the Harden 110
acre tract. |

I , . Yes, sir, and such road is identified on
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of the Harden property in that area. ' |

‘the parties of the.first part reserve unto himself, his heirs

and John Harden.
| Q Can you indicate on this map the location|.
of the fiVe—acre tract in question? |
A " Based on the description of the Deed and
the'loéation identified‘the five acrés.in this area (indicat-
ing):in réspect to the house which Joe Harden owned and wnich
waé.aajoined by the 47.40 acreslthaﬁ the Chesapeake now owns.,
and.didn't purchaSe until l935.v} !
| Q So you WOula say in ybuf,opiniun the five
agfes éunneCted with the old‘road?
A The five acres connecied to the old
road plus the fact that on the separéﬁion of the location of
the five acres in the Deed of 1930 frdm”Joe Harden to
Chésapeake, the five acres was described as being‘boundéd on
the ndrth and east, which was -- I can correct; it‘should-hav
Saia west of the Chesapeake lands and at the time on the
Soﬁth; and as it was not bounded on the south at that time

because the Chesépeake-Corporation didn*t own any land south

Q | All right, you méy”sit down.
| Mr. McCreery, I hand you Complainant's
Exhibit Numbe:'6,uwhiéh'is the Deed of December 2, 1914, from
JoSeph'H. Harden to John and WillievHé:den coh&eying the

middle tract, Parcel "B, 47.40 acres and wnich provided that
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andvaSSigns, the rights, privilege and'authority to use a

roéd £hrough the tract of land hereby conveyed as.an outlet
from his property to the Cbunty road and with'wh;ch there ié-.
a map made by O. M. Chandler, are you familiar with that

Deed and map?

A : Yes, sir, i aM.
Q ' Islthere.a referenCé fo a road on that
map? | | |
A Yeé,'sir, reference to a road at Point

c iﬂftﬁe northeastern corner of the éurVey.

.Qﬁ , Is that an indidatidnvbfithe then exis-
tenCéiof_the old road which you haVé bbServéd-oﬁ’fhe‘
prope#ty?'7

o A Yes, sir, it is. It is in approximately
the:Same location. | | |
Q Is there any evideﬁce of that old road
still in existence today? |

A : On the north of ﬁhe old corn crib between
the fénce énd_Interstateb64 there was stili]evidence of the
road énd on the west after you cross the sWamp because there
is no evidence on the ground and weét‘Of 6038 to the swamp,
based on thg fact the CheSapéake Cofpsration pulverized and
obliﬁérated»all indications except for an iron pin.they
unfdrtﬁnately missed. On the west bflﬁhebéreek you can go

up ‘across Beaverdam which is an indication of the way it is
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' .the old road.

Chesapeake Corporation had obliterated the old road on the

bui;t'up there is the old road. Foilow the old roaa up to
the north at the angle to the north to a road that parallels
413 wﬁich is a short cut.which would take you to Chris Cross,
wino-incidentally at the time we are talklng about were cousin
of the Hardens. And that was the road they used to go to
Chfis_Cross. |

0 You mentioned a cbrn erib.' Will you
clarlfy the reference to tHe corn crib with respect to the
locatlon, present location of the old road’

A . . The corn crib is directly south and on

0] : Is it on your pererty?
A On my thirty acres, yes, sir, and it is
still there today.

Q I believe you testified earlier that

47 acre tract parcel?

| A . “They had obliterated and obstructed my
right~of-way. |

| Q When dld that occur’ ,

A : Approxlmately 1965 because they planted
the'piﬁe trees, seedllngs, on the 47 acres in 1966, and were
plented by Mr. Bingley of Prov1dence Forge;

| Q - Have you subsequentlyAattempted to relocate

the o0ld road and its approximate location and to have it
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platted?

A L Yes, sir;'vI hirea'Mr. Redd to ‘lay out
the :oad acéording to the evidence I presented to him and the
Deed‘qnd tHe 1912 survey done by Of‘Mi Cnandler. And Mr.
Redd laid out the road.and I had thé.road reopened.

9 I hand you a‘plat_of'survey made by
Wiliiam Hugh Redd, Certified Land Surveyg:, dated May 15,
1970,  Does this appeér to bé the survey'to which you have
juét made reference? |

a Yes, sir, this is the road that Mr. Redd
laid out starting at an iron pipe put iﬁ there by Chesapeake
Corpofation and went . to the west fréh.my property to a con-
cre£é monument that Was'put.in there in 1912 by the Hardens
: when'the survey of the 47.40 acres waé made. Its bearing,
76 degfees 9 minutes east and itsvtétal length, 2,600 feet,

and parallel to the northern border..

Q 2,060 feet?
A Pardon me, 2,060 feet.
0 o In the right—hand~side of this plat is

the désignation F.D. McCreery "Hezekiah Harden Tract?, is that
your present pfoperty?f |

A .That is my thirty acres, more or -less,
ves, sir. | | |

Q And then the plat ihdicétes in a straight

line running to the west “15 foot right-of-way". Does that
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run along the northerly line of the 47 acres?
| A ' That follows parallel of the northern
line Qf the 47 acres.
Q. _ And to what point does it run tb?

A : It runs to the 32.-- 33.25 acres and the

area that I claim the five acres - is located.

Q | Does it or does it not run to the five
acres,-in your opinion? |
A It runs to the five‘acres which is on
théeaét'side of Interstate Route 608. | |
Q Do you know aboutvthét; the entire five
acres? .‘ o _ - ' o o
.A | | It is on both siaes of 608.
MR. WiNFREE: I .would like to file this
as Respondent's Exhibit Number nE".
- THE QOURT: 'Respoﬁdeﬁt‘é Exhibit Numbér

IIEH .

NOTE:" Atvthis‘point the aforementioned

plat by William H. Redd dated May 15, 1970, is now

marked'and.filed_és Respondent'!s Exhibit "E%.

BY MR. WINFREE: (Continuing)

Q Did the old road‘COhnecting your property

' with_the five acres run in a perfectly straight line?
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A No, it meanaered a little bit, but did
not‘vary very much from the nortﬁern:béundary line.
Q. Why is‘it.showh‘aS”a pérfectly straight
line on this Redd Survey Exhibit E?
| A Because baéed on the fact there was
never a survey made of the road, it woula be impossible to
layiout a road that héa meandered.

Q I believe you said you purchased your

property in 19502

A ~ Yes, sir.

Q Did you move to the property or begin
océupying it at that time?

o A . Periodically dvef_the perivd of time.

We had.a four-room cabin located righflﬁhere on the road just
on myVWestern boundary line, just-aérosé thé western béundary
liﬁé to the east. My family and I, I was in the Service at
the time,'we wduld spend wéekenas, two ahd three weeks. My
sQﬁ.would hunt the area and in 1960:I was discharged from the

United States Navy and I built my permanent home in 1968

to 1960 I built my permanent home féAI mean 1958 to 1960 I

built my permanent home and I moved down in March of 1960 and

my family came down in June after school expired.

Q Did you hunt or hike around in the woods?
A | Yes, sir.
Q Did;you hunt on your property in the 1950

i
b
t
i
i
¢
B

App. 105




CRAN" « SNEAD & ASSOCIATES
, FORMERLY
H. JAMES IDWARDS AND ASSOCIATES
COURT REPORTERS ‘
1108 EAST MAIN STREET .
RICHMOND, VIRGINIA
PHONE 648 -.2801

McCreery - Direct o 101.

20

- ever -- have I ever seen Chesapeake use, occupy or mark in

" any way whatsoever to use the five acres.

 that knew of the existence of that five acres.

- It has never been fenced in or marked.

:N Oh, ves, sir, very"mugh so. As a matter
of féét, I hunted with Chesapeéke employees. |

Q Did you become generally'familiar with the.
woods in that a:ea? |

A Very much so.

Q Can yéu-tellvthe-céu#t whether you obsxved
any:uéé or occupancy of the five acre ﬁract in question by
Cheéapeaké Corporation? |

A At no time in my~kn0w1edge was there

Q Were you familiar with the location of the
five acres?
A I was familiar with the ‘location of the

five acres around 1961 and I was the only one in the area

Q ‘Did you see ahyone‘cutting timber on it?
A None whatsoever.
Q - Has.it ever been .fenced in?

A _ It has never been fenced in, no, sir.

Q Have you been in communication with any

Fdrester-with respect to the timber bn‘this_five acres? |

A o At the time of my1purchase of the interest

in the five acres, I knew from past-experience that the trees

V,App. 106
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indiéated they were not doing anything:and I requested‘the'v
StétejForester to come in and make an éppraisal.and give me
a report of what could be possibly dohe with salvaging the
scrgbfpines that are there. ‘it‘s most-Virginia.pines and

itis self-growth pine. It is not planted pine.v

Qu % . . That is on your property?
A That is on the five acres, yes, sir.
Q Have you obtained any communication from .-

thé Férester?
A o Yés, sir, I receivediiletter from the
Forester. | | : |
‘ Q'. I hand you what:purporﬁs to”bé é.letter
déﬁéd'August 13, 1973, on the leﬁterhead, Commonwealth of
Virginia, Department of Conservation‘and Ecoﬁomic DevelOpment
Diviéion of Forestry, signed Bernard G. Kubisiak,, Jr.,

Forester. Did you receive that letter?

A ' Yes, I receiVed this letter from ~-
Q ' Addressed to you?
A It was addressedfto.me from Bernard G.

Kubisiak and it, at that time, in paragraph 2 (witness readin |
from-fhe letter) “The main species are loblolly pine, épruce
pihe; and mixed hardwoods. The pines range in size from
pulpwood to saw timbef. The average agéAof the dominant
loblolly pines is‘approximately forty-two vears. The quality

is considered fair, but the majority oL the trees are small

App. 107.
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in size.
| The beSt forest:managemént'recommendations
fQ:‘this area would be to harvest éil timber and reforest
by‘élénting loblolly pine seedlings;“'. |
o MR WINFREE: We offer that as the next
- respondent's eﬁhibit. N

THE CQOURT: Respondentis Exhibit Number F.

" NOTE: At this time the aforementioned
letter from Bernard G. Kubisiak, Jr. to Mr. Frank D.
McCreery dated August 13, 1973, is now marked and

-filed as Respondent'!s =Exhibit “Fv.

BY MR; WINFREE: (Continuing)

| Q , ' Afe you a party défendant in a certain
condemnation suit pending in thié.coUr£ wiﬁh respect to é
portion of the five-acre tract? |

A ‘ Yes, sir, I am..

Q Were you to your<kh6wledge o;iginally made
a party defendant -in that case? ‘
| A " I originally —- no.
- Q 1 wa did you happen'to become the defendant?
A L I discovered a highway c¢oncrete monument

60 foct.in from 608 on the western side. I notified the

State HighWay Department to this effect and I had my lawyer

|
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write them a letter and put them on notice that they were

taking land and what was their intentions.

Q . Were you subsequently made a party
defeﬁdant?
A After that, I was.not only made a party

defendént, but they also made the revision‘to the Interstate
64 plans. that shows the nortnern boundary line which was not
shown on the original survey..

VI The.highwayAmonument-which you‘found, was|

that. situated on your property?

A ' It was situated ihlﬁO:feet on my
pr@perty. |

Q - Which piece of pr@perty?

A The five.acres;

Q Do you know a man'ﬁamed MeaCO'Wooéson?

A - Yes, sir, I am weil acquainted’with

Meaco‘Woodson.

Q A Do you see him here'today?
A Yes, sir, I've seen him here today.
Q. | , Was he one of the witnesses who testified

in this case?
A : 'He was one of the witnesses for

Chesapeake. Corporation.

24 ¢ Had you met him before?
25 A Yes, sir, he cut:wood for me before.
“App. 109
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Q | - Can you state whether or not you have
seen him cutting wodd on other property'in this area?
| A When you say'this area, you are talking
abéut around the thirty.aCres?
9 o ALound your propérty?
A | No, sir, never.havé,I seen him cut wood

in there.

Q : Can you state specifically whether or not

you have seen him at any time cutting timber on your five-

acre tract?

A o He has never cut timber on the five acre

tract: because the trees on there aré torty years old -- forty:

three years-old.

Q Mr. McCreery -~

MR. WINFREE: Which exhibit is this one,

the family tree?

THE CGOURT: -Respondentts ixhibit B.

BY MR; WINFREE: ( cOntihuing)

| Q ' 'I'hand‘you a COpy'df a large sheet of
paper which purports to be a familyvﬁréé which has at the
heading_Father, H. K.'Hérden, and has the name of numerous
chiidfeh and-othef deséendants and~¢Qntainingfthe notarial

certification dated September 14, 1970, and a copy of which

has been filed as Exhibit "B". Iwould like for you to state
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torthé Court whether you obtained this family tree, obtained
thé_information on it? | |

| A This is the family>tree which was composa
by hélfrom information.received from viola Harden, Harry

Harden, and Annie Harden White.. And after I composed and

laid out this family tree; I then had it signed and witnessed 

byvbeing_signed Viola Harden, Harry Hafden and Annie Harden
White on the fourth month, 27th day, 1971, and was witnégsed
by Ijéne F. Milhouse, Notary.Public;ZanSéptembef; 1970.

9 Is the information contained on this
family tree true and accurate to the beét of your information
and belief? | |

A It is true to the bést bf my knoWledge

ahd,as also certain contents are verifiediby tombstones
locéted in the corner of the Baptist Church écroés the street
from the.courthouse; )

| MR. WINFREE: I have no further questions

MR. CAUSEY:. Let me see Exhibit Number 6.

CROSS EXAMINATIO L\T
BY MR. CAUSEY: e
- Q . Mr. McCreery, I show you Complainant's
Sxhibit Nuﬁbef 6 which is a cbpy ot the Deed dated December
2, 1914, from Joseph‘F. Harden to John W. Harden, and Willie

Z. Harden and to which is attacned the Chandler plat to which

_App. 111
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-writtén road.

0 - Do thevroads go across?
A Yes, they do becahSe_it déscribes it in
the Deed. | |
- Q | I am asking you simply; sir,ion thi$

" plat if there is any road shown across this property on the -

you have referred.
| A Yes, sir.
Q Will you lodk particularly at the plat
and advise me what if any road is.shbwﬁ on that plat as going
acrosS_the»47'acres described in that:ﬁeéd?" |

A | At Point C it shows two lines and it is

plaﬁ?,'

A The plat'itself:dbeé not have to show a
road as long as it indicates some pointfon the_plat thére was
a road. | |

Q I am asking you the simple question, does
the piat show any roads going acrosé the 47 acres?

A :v. ' No,'sir, it does not.

Q | Now, -at the time the 47}rre§ was conveyed
there is reference to this Deed, it‘says to use the road
through thé tract ofrland.hereby'conveyed as an outlet from
his property wnich is the property of J; H. Harden to the

county road. Now, what property did J. H. Harden own at the

time of the execution of this Deed?
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1 A Five acres.
2 Q What five acres?
4 A 32 acres that the 5 acres is on. You are

9

10

n

speaking of 1912.
| Q‘ He owns that 32 aéres for the purpose
of identification we can say as tne parcel marked "C" on
#xhibit Number 2 |
| A He owns one-half interest in the house.
Q rNow,.is there any designation in the
beed, Exhibit 6, this again is the Deed;to John W; Harden and
Willie E. Harden of the width of the road?
. A . No, sir. -
Q How did you arrive ‘in 1nstruct1ng Mr.:
Redd to make the plat, he dld take th width of fifteen feet?

B
A I did not 1nstruct Mr. Redd to make it

the width of fifteen feet.
Q , How did he get the fifteen-foot width?

. He arrived at’tﬁé width of fifteen feet
by going back and measuring the old COunty road and you will
find the old wagon roads were approkimately fifteen feet wide.

Q- Rather than twelve or eighteen or twenty?
A - Yes, sir.
Q . And that is the way the width of the road

was arrived at?

A Yes, sir.
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0 I think you have admitted that the
road as shown on this plat is not at:the location in which it

actually existed?.

A No, sir,vI have‘noﬁ admitted that.
Q I think you»Statéd it was a meandering
road?’
| A ' ‘I'Said from the aerial photograph it was

a meandering road.

Q You have no persdnal‘knowlédge of tuie
'location? B |

A - - I walked the roéa.

Q - Was it -- o

A It was a meandering road. -

Q And.the foad which is shown on Mr. Redd'é -

pla£ which you have put into evidence is noc a meandering
road? |

A No, sir, it is a straight line nearest
to the approxima£e area.
o Q - In other words, the location of the road
on.tbe plat is not the same as the lbcation of the road as it
eﬁisted on the_grbund?'

A : The meandéring foad'is running parallel
tb_tﬁe northern boundary and mbst‘of.thé road on the plat

isgon.the northern boundary line.

o] The two are not identical?
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A Physicd.ly,_ne.*r
Q- Now, it 1is true,_is'it not, Mr. McCreery,
that_on the eestern line.of'yourvproperty at the time.that
the11914 Deed was executed there was a.road which was a.:
coﬁnty:road? ~

A " On the eastern end it was oh, Road 212.

Q  and the-only.property which Mr..Harden
had; Mr. Joseph Harden's, at the time that'he executed the
1914 Deed was-either-Parcel wee, Whidn«iaidfto the west of the
47 acres, or a half interest invthe hoUse on Parcel "AMN,

;3 Yes, sir. | |

Q | All right. And if he reserves a right-of-
way ErOﬂ his property to the county road across Parcel "B",

then the only direction he can go is to the east from Parcel

el ?
A No, sir.
Q- Why not?
A - Because he was reserving a-right—of-Way

to go from the house west to the 32 acres.
Q Is that what your claim depends upon as
far as the road is concerned?

A It depends upon--§ he has an access both

Q - If he did not own’ the house or half

interest in the house —--
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A He owned the house "and 6ccupied the
2 house. -
-0 : All right; sir. I am saying hypotheticalk’

ly if he did not own and were the situation then that he
resérved a road from his property ruhning through Pafcel "B
to the county road, would it not be for the purpose of going

east from Parcel "C" to the county road?

A . No.
o - ' Is that the only purpose it would serve?
A - No, sir. It wouldfalso_serVe_the purpose

of7gqing to the west to County Road 413 which is old cdunty

road before, prior to County Road 155 which is now 608.

Q He-wouldn't be going across Parcel "B" to
do. that? | . |
. | A Yes, sir.

Q From Paréel Jcﬁ?'

A From Parcel ﬁC“?

Y] Yes. |

A o No, he would be going from Parcel C, he
wouidngt ——. | |

Q In other wo:ds,.thé7question that I asked
you —- . | _ |

| A ” : Right, right.
Q ' ~Will you tell me whe£e you acquired from

Joseph Harden his half interest in that house?,

i
i
i
i
X
i
{
|
I

|
i
i
i
{
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1 A ' On my Deed from all the heirs.
e Q0 Could we see the Deed. I think all the

16
17
1
19
20
21

Deeds are basically similar, are they not, sir?
A o Yes, sir.

MR. WiNFR**; If Your Honor please, I would
like to question the propriefy of this line of
quesfioning with respect to thé title to thé_house
on Mr. McCreery.
| THE COURT: I believe it is an exhibit,
is that correct, so any exhibit that is in, counsel’
would have a right.to it fof £he plaintiff of
defendant. _ |

MR. WINFREE: He is bringing out a.quesfibn
as to the title to the house which was on his resi-

.dence, and I don't think this ié an issue before thé
Court.

THE QOURT: I agree there, Mr. Winfree,
it is not an issue before the Court from the
pleadings. However, it is in an exhibit. Anything
that is in an exhibit the Court would have to allow
examination to it as to either counsel assuming .

this is an examination.

BY MR. CAUSEY: (Continuing)

Q ‘ I show you, Mr. McCreery, Complainant!s
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Exhibit Numbef 15 which is the Deed dated April 8, 1970 frém
Annie'Harden White to you and Mrs. McCreery and I believe youf
will agree it is in the form all of the Deeds are by which
Ybu.adquired your interest in the fiVewécres, ana ask yéu to
look{éf that and tell me whethé#.the:é_is.ény reference
whatSbever to a half interest in the house?

A | No, sir, because the hsuse wasn't on the
five acres. |

Q ﬁell, what on the Deed do you have to the|
Joseph Harden heirs? | | : |

_ A ‘Clafence‘Harden, in‘Deed Boék 29, page

59, July 12, 1940, bought all right interests of the heirs
Of'the Joseph F. Harden interest in thé thirﬁy acréS'moré or
leés-énd the house stahding on the prbperty.ét the time.

Q , Joseph F. Harden?

A From Clarence L. Harden from the Joseph
H. Harden heirs.

o) . Wnich is this yQu aré referring to?

A . BxXcuse me, Hézekiéh Harden heirs, this

was ih 1940. This was in 1950 I purchased all the heirs!

interest from Clarence L. Harden on the same thirty acres and

L : |
recorded in Deed Book 36, page 343, and the house was standing
on the property at the time IApurchésed it

Q -+ . I don't want to belabor the issue, but

to simply point out, I think the record will support it, that

- App. 118




CRAN: =« ODNEADLD & ASOOCIATED
-FORMERLY

H JAMES ‘:DWARDS AND ASSOCIATES
COURT REPORTERS ‘
. 1108 EAST MAIN STREET.
: ' : RICHMOND. VIRGINIA
PHONE 648 - 2801

McCreerY - Cross S 114.

-9

0

12

13

-1
16
_ 17
| 18

19

Clérence L. Harden purchased.the intereet of the Hezekiah
narden heirs and not the interest of Joseph Harden :in
that property who was then llVlng. _Be that as 1t may, let  rh
me asslyouAthls question. The-description,of the five acres
reserved in the Deed from Joseph Harden to Chesabeake
descrlbed that property as I recall, as being bounded on the
west by the lands of Hezekiah Harden, 15 that correct, sir,
or‘would you want to refer to‘the'Deed?' I don't want to
take aévantage of you. | |

A The descrlptlon, the flve acres is ad301n

I

ing’ Hezeklah Harden's property on tne west - John and
Willie Harden's land 47.40 acres —-
'MR. WINFRB’ We concede that.the LDeed

is ambiguous.

BY Mh. CAUSEY: (Continuing)

Q All'right, what i em interested in; sir,
isron what basis oo you conclude and this is referring to
the hédd pLat dated September-l7, 1970, of the five acres,
that'the five acres is shaped like that? Why could it not be
instead of 197 feet deep and runningrecross the whole way,
why could it not run aoross'half way and be twice as deep?

o A It is based and shaped that way because

it'is"beseu uu two puints on the gronnd’that'were located.

0 Do you know whattthose two points on the
. v - ’ l
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‘ground are?

A

northwestern corner and one is a concrete monument on the

northeastern corner.

Q

ments which appeared as the northeast and northwest corners

of the G. L. Evans plat dated February 20, 19312

A

G. L. Evans plat and shows the survey of the wholé tract of

32 -

Q

cqrﬁers have any relation at all to the alleged five acre

reservation?

A

says that they were bounded, the five acres bounded by
Chesapeake4on the north and bounded. on the south by Chesapeak
therefore it would put the five acres in the northern end of

the 32-1/4 acres.

Q

A

the north.
Q

A

: 0

time this beed was executed that at least two of the boundary

One is a steel stdb in the ground on the

Is it not true those are the same monu-

Yes, sir, it is the same corner of the

What reason is there to believe those twd

Due to the description of the Deed which

Why not put it further down?

Chesapeake doesn't own any land except
Chesapeake doesnit own land on the south?

We, then, have the situation that at the

App. 120
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‘would it not be just as reasonable to put five acres in

lines'érelnot accurate?
| A Yes, Sir;
Q ' The description tO’the Hezekiah Harden
iand.fhen and the description‘asfto the southern boundary?
| A (Witness nods hié.Head in the affirmative
Q You are left theh'with two_which you
consider to be accurate which one is bounded on the north

by CheSapeake and on the east by Willie and Joe Harden?

A Right.

o) On those circumstances -- |

A That‘s'Willie and.Jth Harden.

Q , ExXcuse me. Under fhoseiéircumsfances)

approximately this line here, wouldn‘t that. fit the same

description?
A - No.
Q It would be boundédfon the north by

Cﬁeéapeake and.oﬂ the east by willie and John Harden, is it
not? - | |
i A . That wouldn‘t coinéide with the two
pqiﬁts on'the'ground that Were found. .
0o If the tWO'pointS’on the ground vere
merély ﬁarkefs, to mark the outer.dimensioh of the tract?
A That is your vérsign.

Q What evidence do”you have other than this

PO SR
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] traé? -- that is how the poihts were-plaCéd; is‘it not?
2 A | That plat is not my evidence that I
H used. I used the evidence of markers that I"fouﬁd on the
i A ground.
5 o 0 Which were the ifoﬁ_pipe‘ahd concrete
" monumént? | |
7 | A | Yes, sir.
3 Q Which actﬁally are ﬁhe cornérs:——
9 A That is your vefsion.
10 Q What is the distance shown.on the Redd
} ~ 'ﬁ ! pla£ Between the pin and concrete mbnﬁment? |
| 19 '3';;‘ - The distance is}i,126 feet.
13 | Q0 - What is the distance shown on the plat
i : betwéén the pin and the concrete -- .
1 A | 1,126 feet, but it also says north 7
/ 16 degrees.OOl minute east -~ that one says north 76 degrees
17 U9 mihutes 11 seconds -~
18 o ';l o . o Inéther words, tﬁere até the conérete
19 mdhument and twb‘pipes.in there? |
20 ' . A Right, but diffepent compass variations.
21 L Q .Yoﬁ maintain theré are two pipes aﬁd two
o2 concrete monumenfs?' | |
94 : A Relatively close, yes, sir.
- 24 S Q In othér words, the_line which you are
25 | claiming 6n the.Redd plat ié not the line shown dn thetEvans l.
- — - T Epp. 122 | '“
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“ plap?
9 "pA  A As far as phe needle variation is con-
.3 i cerned on the compassy no. |
Y o o You nave got two termlnal points, sir -=-
5 j | | A | We could say they w;re the same.
6‘ _ t Q What I amlgettlng at is simply they either
'f | are'the same or they are not. Are yoa_prepared to'Say the
g lihe is the.same? | |
iyg A : a I am not prepared.to'Say they are‘the.
150' : -same'as long as the compase bearingsbape different.
~ -.f - H{”l :f, . Q If they are not'theysame,/wouldnkt it’be
| ' 1 | trae that the five acres would not adjoin the property of the
1 Chesapeake Corporation of Virginia on the north? : i
L -_ A Based on this suryey.which is a copy of
5 the'eld O. iM; Chandler survey of 1915, the Chesapeake Company
16 couldn‘t own the property on the nortn.. But you did not
7 suomlt that 1915 survey.
’ y_, Q " You are'ﬁalking_about the Chandler
19 pla_t.?. | )
20 ”.i . A The O. M. Chand;er plat, 1915, yes,
o1 which does not exclude this 32 acres. It includes the whole
99 110564 acres.that Joseph F. Harden beught in 1889 and not
91 | 1890. |
oy ..p:: ) Mr. McCreery, We‘eeem to be going arouhd
- in circles. But here is the Chandler plat?
App. 123 ‘ |
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A No, sir, that is nét.the 1915 Chandler
pléﬁ; it is the 1912 Chandler plat.
Qo Where is the l9lQ‘Chandler plat?
A I believe mine e; :' |
MR. CAUSEY: Do yo'u.'.hvave a plat of 1910?
MR. WINFREE: 'Iupr,e‘s»umed' you had a copy
of it. Ydu are taiking about the-plét‘to
Ellswéth? | B |
MR. CAUSZY: Thé whole area, not just
Ellsworth; -
MR. WINFREE: I émvéorfy} I misunderstood
~what you ére talking‘about.;.THaflis not‘a plat of
the Harden tract? |
A It is a plat of.the whole éréa’and it
was qot dpne by Chesapeake but by the_people.who ownea the

property prior to Chesapeake.

BY MR. CAUSEY: (Continuing)
Q That shows the straight line boundary

between Harden and Ellsworth?-

A 75 degrees';O9 minutes.
Q- Let me ask you this guestion.
A 'Yes,'sir.
 Q | You introduced into evidence a létter

frdm'the State Forestry Department which is &xhibit Number F.
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I don't believe you read the first paragraph. Read that into

the record?

A _ _(Reading).. "This letter will serve as
a record ot the timberland examination of five acres of
timbérland located south‘of Interstaté 64 on the wesi side
of.Rogte 608 across from your maiibox,“ |
- Q 'Ail right, sir, dbés-thét indude any
pbrtion of the five acres on the east side of Route 06UH2?
| A ' No, sir, it does nét.-' |
Q Oﬁ the east sidélof”Route‘608 you claim
howéﬁer, according to the Redd plat that there is ceftain
propeﬁty which is in this five acres?
A Right, a small-pértion on the east side.
'Q It is also true Cheéapeake cﬁt and bull-
dozédﬂportions on the east side? .
A They did againéﬁfthe wishes and desires
of thé wWnerse. |
| Q Wwhat recommendatibh did you make to them

at that time?

- A . Of thhe owners?
Q © Yes, sir.
A I had no interest in-the five acres at
the_ﬁime. |
o Q '~ You made no recommendation to them at

that time?

. App. 125
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A No, it éhould have been the right of

Chesapeake to make that recommendation to them.

2 - Are any of the<wnefs’here_other than-
yoﬁ? | |

A No, sir.

2 And so as far as you know, there is not

obJectlon made at that tlme to the cuttlng and bulld021ng’

A Yes, sir, no obJectlon._
Q What? |
A No objections, I:agfeé with‘you.'
Q Is it not t:ue-that;-Mr. McCreery, that

with-tespect to the wooded land which Was looked-ét‘by the
Fofestry'Department on the west side of Route 608 that those -
treeé'give evidence of ha§ing beeh planted? |
| A No, sir, they don't give evidence of

plénting. They give evidence of natural growth.

o Q - _ You would say there Was ﬁothing in there
to:indicate they were in réwS?

| A They are ndot, there are no rows and I will
take you down there and prove it to you.

| Q - You were not therei'of course, at the

time the trees may have“begun'their growth?

A No, sir.
Q I take it, 19302
A . No, dr, and neither were you nor your

]

i
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A Mf. wOod$on didn't verify.thevaere plant
‘tuere.' L ‘
Q I think he statedzhe saw thém being
planted? o
' A . Mr. Woodson stated'he_éaw'the five acres‘

foresters.

Q You would however tend to doubt the evi-

.dence of Mr. Woodson they were planted there?

being planted -- no, sir. He stated he éaw‘the;47 acres
and the Oteyé'Tract being élanted. Hé did not on the five
acreép He went around it. |

Q The record will speék for itself, if you
pléase, sir. N |

A All right.

Q Let me ask yoﬁ this‘question. Would
youvmind.looking‘at this‘map. When dia you first come upon

the pr0perty, you purchased it whén, sir?

A _ - What property?.
Q - Your property, thefthirty acres?,
A | 1950. -
Q0 ' ‘All right, sir. " I wiil show you Coﬁ—

plainant'’s Exhibit Number 21 which is an aerial photograph
dated October 13, 1953. Will you show to'me at that point
where the zlleged road is which leads from the 47 acres?

pas Jou can see the outline of the road
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. road up here and this road. . ‘
p .

rightfalong here. You can see it by the shadow and comihg
up here and there is the corn erlb and it goes down to the -
old county road 212. |
- Q Where at exactlY?

A Right along here;fthere it is, right
here (indicating)r

Q Here?

A : You caﬁ also make eut the'same impression:
of when they put 608 in there was a four—foot mark here and
that impression is on 6083 right downiWhere.they come 1in like

that and meandered right on in and it is also on the Harden

property.
Q ~Where does it go beyond there? :
A It's all dozed - hulldozed. '
Q On this map, cahtYOu[show it?
A On‘this map,wno,esir;‘ | |
Q | It does not appear on there?v Let me show

youhthe 1937'one; Now, there'doee appear tb be‘a meandering
roadtof sorts?

A - Yes, sir,vyoﬁ canlsee it continue right
from here and goes up on the creek uP'the.bridge and comes
rlght here. There are the parallel roads on the ground, no.

I w1ll take anybody in court that wants to and show them that

K

~This road here is reasonably well

designated?
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A It would depend on the time of the ‘aerial
photographs.
Q ' What training have you had in the inter—‘

A - Right, due to the fact 608 , when that
was put in, they no longer went. this way.

Q ' How long was 608 in by this time?

A This is 1937, 608 has been in approximate:
ly-tﬁfee years.

Q ‘ In three years that would have been grown

up with no particulac trace?

pretihg of aerial photbgraphs?

- & I am a retired Chief Warrant Officer,
Aviation Gunner énd had training in aefial_phoﬁography and
de&eloping‘design and interpretation Qf méchine gun fire.

Q I understand that. Let me ask you one
fufther guestion, sir. It has been referred to in-previous
téstimony to an old cbunty road running‘east of the property?‘

A ‘i Yes, sir. N

Q © That road, except'fof the fact that it has
beeﬁ éovered‘by the Interstate céming through, is still in
,existence.running in a sbﬁtherly direction?

7 A | It.is also still in existence running in
a northerly direction.to the property.- f
VQ ’ On the Richardson_boundary?A

A ~ No, sir, I have one acre on the northern
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your cabin?

ny tour of duty. I was stationed in Washington and for

side of 608 and thau road is my access to my one acre.

Q It 'is severed by a road --
A Yes, sir.
Q - The old.cdunty road except for that

severance is still in existence?
A Yes, sir.
Q ~ You were not living on the premises or

familiar with them in 1942 or 19432

A No, sir.
Q- My memory is you said 19502
A 1950 is when I purchased the property and!

became acquainted with the area.

Q When actually was it that you constructed

A Sir?

‘Q . When was it that*you, I think you said
at'first you had a four—rdom cabin? |

4 : . On the p:operty_which L purchased, there
is‘é.barn on the property, a corn crib on thé property and
an old houée was there. There was a three—étool outhouse
énd fallen down piece Of -~ |

| Q _ ‘Did.youvuse the four-fo&h cabin as a

residénce'at allz’ | |

A I lived in it when up here visiting during

App. 130
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approximately one year after I bought the propérty I went
from there to Florida. You donit waht‘my whole military

history, do you? .

i for one year after you bought the propéfty, then how long
wereé you -- I think you said you weré‘in>Fiotida?

- A In SXll Airship Squadron fxperimental
and I would come home at my leaves, I would then‘cémeihome.

We were vagabonds up until that time.

Q . Whenvdid you return péhnahenfly to the
areé? | ‘
A _ We returned permanéntly in léSO. 
MR. CAUSZY: All right, that is all.

THE COURT: Thank you, you may step down.

o WITNESS STOOD ASIDE.
>stimony of
L1liam H. Redd

[ Tr.126-147] THE COURT: Next witness.
| : MR. WINFREE: M. Redd.

THE CLERK: I don't believe he has been
SWOIrne. | |

MR. RZDD: I have been sworn.

App. 131
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TESTIMONY OF WILLIAM H. REDD

WILLIAM H. REDD, a witness called on

behalf_of the defendants, being first duly sworn, testified
as follo&s,vvié} | | |
| DIRECT EXAMINATION:'
BY MR. WINFREE: |

Q | Will you state your name and age.énd
occupation,, pleaée, sir? |

- A  William H. Redd, age 71, occﬁpation'

Certified Land Surveyor. | |

Q How long ha?e you:béén'qualified as a
Certified_Land sSurveyor? o |

A $ince.l934.

Q vHave you been pﬁrsuing that profession
coﬁﬁinuously since that time? | |

- A Yes, sir.
Q * Do you make regular land surveys.in the

State of Virginia? .

A Yes, -sir.
Q And in New Kent County?
A From time to time.

MR. WINFREZ: Do you concede that this
witness is qualified?

MR. CAUSZY: Oh, vyes.

App. 132
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Q - Mr. Redd, I hand you Complainant's Exnibit
Numberz6 which is a copy of a 1914 Deed“frOm Joseph H. - - -
‘Harden to John and Willie E. Harden,_conveying 47;41 acres
of pr0perty in New Kent County with which there is a plat
made by 0. M. Chandler, Surveyor. Have you seen this map
before?

A ~ Yes, sir.

Q , In the northeast or upper righthand corne

™

or the map of that Deed, running roughly east ana west,
are two parallel lines with the word road written beSide
them., Can you state in your opinion whetner the eXistence

of that deSignation at that p)int indicatts wnether or not

that road continues across the property?

A : There is no indication one way or the‘
otner. It just shows'the road there; eI suppose it had to
go:somewhere. It evidently did go into the property.

QO Is it or is it not a practice in your |
profes iOn to. show a road affecting oropertv without necee—

sarilv showing it all the way across. thc orooerty.

A . 'Yes, sir, I have done that at times.
Q0 What would be the reason for doing that?
A Well, that means that the road was used

t

oy that property evidently ingress or. egress and the surveyoré
8

just didn‘t take the time to show it within the property.

Q R . Thank you. Were you employed by Mr. '

| App. 133
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F. D. McCreery to survey some property. for him in New Kent

Coﬁpty?

A | Yes, sir..

Q ‘Do you have with you cepies of your
-surveyS?' |

A Yes, sir.

9 I would like to first hand.you a plat

bearihg your name dated September 17, 1970 zshewing-a tract
of what purports to be five acres. Dld you maxe that survey?p
A ‘ Yes, Slr.
Q ‘ ‘Will you tell the Court now -you happened

" to survey that property and how you happened to lay it out

in that particular size and shape and»configupation? i

A ' Well, it was surveyed'at the'request of }
Hr. ticCreery. He produced the Deeds bv which he got 1nterest1
in:the pfoperty., And the Jeeds descrlblng that property have;

y

aLready been eitea as somewhat amblguous. It described the i
ﬁboundaries-on the north by‘the ChesapeakeeCorporation and als%
on the‘south by the Chesapeake-Corporatioﬁ. .That was i
impossible because the Chesapeake Corporation didn't own, had
nopagptten a deed to that place at that time. They gdf a
Ueed the-same time this waS'written;‘So.apparently the only
place for the land to be would be on the north. |

0 ‘Were you familiar w1ta the 1930 Deed to

the Chesapeake Corporation in which this particular five-acre

App. 134
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tract was reserved or excepted from the Deed?

A .. Yes, sir.

Q . You are fomiliar.ﬁith‘that Deedz

A Yes, sir. |

Q ; Can you state'whéther or not in‘your

0pinion the location of the five-acre tract on your survey is
a reQSOnable location of the fi&e acres reserved in that
Deed? o
A  Well, thaﬁ seems,toobé the most feason—‘
ablg.of anything that I could devisé;
| - Why would you say.fhat?

A Because that piéce‘Of land is.described,
as I said, a line south of the Chesapeake Corporatioﬁv—f
ifji£ had been within the property, it wouldn't have
descfibéd the line south of the Chesapeake Corporation. It
désdribés the line within the property,l | |

Q Could you -- pardon me, go ahead.

A ' (Continuing) And'furthermore;‘the
corners; where the corners of the 37 acre tract is, they
supposedly -- it is natural to assume'ﬁhey were the corners-
Of.thau property also. Ana also all the timber in tha£
whole area over‘there hasfbeen cut and reseeded in young
pihe.oAnd‘that has a stand of ©1d pine on it whioh that 1is
a rémarkable coincidence. That Should‘be the only piece of

old pine anywhere in sight.
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¢ | Q I This particular fivé acres had the old

" pine on it? |

4 - A Yes,.sir{

1 Q The plat which y@uvhave in your hand is

5 Respoﬁdent's Exhibit A? | o

G A Yes, sir.

- 0 - I nand you another survey ma:kéd

3 Requndent‘s sxhibit E, afcopy of which I‘believe you have

q tﬁefévbeing a survey bearing your namé, William H. Redd,

10 '_datéa Hay 15, 1970. Did you make théﬁ_survey?

fﬁ o A Yes, sir. o

_Q | Q | owill you explain to the Court the purposé
5 of.fhatvsurvey? | .

" o A - It was to locatefa right—of—way which was
15 descfibed to be in thel47 acre tract. |

16 Q J Were you famil#ér'with that Dged?

. Diay§u read Fhe Decadz o |

18. A " Yes, sir.’ |
19 Q Were you familiaf with an existing right-
00 of—way across that 47 acre t;act beﬁqre you made your survey,
91 1 meén‘the existing survey on the ground?

99 | A No, sir, I knew'npthing about it until I
91 saw fhe Deed. |

o4 2 - Was there any physiCal evidence of it

v on the ground at the time you made‘yourisurvey?

App. 136
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‘was east, an iron rod at the northeast corner. The road went

- from the iron rod down there 20 and then 80 feet and there = |

assigning a fifteen-foot width for the road which you platted?

A : The only physical'eVidence of any road

on out toward 64.
Q E There is —--
A No road anywhere in here is left because

all the land has been bulldozed over_ahd any trace has been

h

bulldozed over. The concrete marker was the line Mr. McCreery

said nobody could find it. He said it was gone. We reached

it Was under a pile of debfis. And Wé"movea the debris and>
found.the concrete monument.under it‘énd theftop had been
crushéd by a bulldozer.
Q Did you locate it'by?setting a couple of
séorés from that iron rod? | |

A ‘ . Well, no; I set ub a com@ass course but
that is rather unreliable itself. I turned the angle off Mr.
EvahS‘vplat for the northeast corner'tp the southeast corner

and-tﬁé angle is shown on his plat.

Q You followed'the.EVans sufvey angle? .

A ‘;'A ~ Yes, sir. E

Q : And arrived at that concrete monument ? {
!

A - Yes, sir.

N Did you have anyvpartiéuiar reason for

|

!

n That is just the average width that those

i
.
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old right—of~ways'used toke. They:are'not necessarily fifteen
feet, it might have been twelve or mighthhave been eighteeh
or_mioht have been twenty.

Q You spoke of there hav1ng been no
ex1st1ng ev1dence of the old road except east of the iron
rod. You are speaking thereof upon Mr. Mccreery‘s lands?

A That is right.

Q _ Could you see.evidence ofvthe_existehce

of the old road?

A '.Yes, sir, the olo'roadiis still there;
Q "What is its appearance?

A It just appears as an old wood road.

Q Is it on his land?

A 'Yes,vsir, the buiidozer hasn't gone

befond.that corner.

Q Does the fifteen-foot right-of-way show
on your plat of'May 15th, May 15, 1970 does it follow the
northerly llne of the 47 acre. trqct, the middle Harden
tract?

A Yes, sir.

Q. ' if that'line road Qere extended, would |
Lt.run up on the flve—acre .parcel shown on your other survey,

the one of September 17, Respondentis Exhibit A?

24 A Yes, sir, it would run on- through. there.
25 Q Mr. Redd, I hand you Complainant‘s Exhibit
 App. 138
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NumbefllS being an Bvans Plat of Febfuary 20, 1931, which

shows 32.4 acres. Is this the &vans survey which you referred

to a while ago?
| A .Yes, sir.
'Q ' - Wnere was the fiQe.acres_platted by you
with fespect to £he 32.4 acres on thé‘Evansvsurvey, where

would that be?

A : That would be west of the line .on this
survey -- no, wait a minute.
Q | With respect to the 32.4 acres on the

ﬁvéns survey?
A It is northern.——'it'is the northern
section of the survey.

. Q Does the.northe:n.line of the fivevacres
on your survey coincide with.the norﬁhern liﬁe of the 32.4

acres on the LEvans survey?

A Yes, sir.
0 They are one and the same?
A Yes, sir.
0 V Are the iron pipé and concrete monument

on your survey of the five acres the same as the iron pipe and

concrete monument on the Evans survey?

A - Yes, sir, the distance between them is

exactly the same.

Q | Is there any significance and any differen

App. 139.
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in the compass directions on those two plats?
A The compass direction is not going to be

the same, changes at different dates.

Q - It is the same line?
A It is the same line.
Q ' Would you say in your opinion that the

five-écre tract which you have surveyédzis within the 32.4
acres‘éurVeyed by bvans?
| A It is the northermmost part of that 32.4 |
acféé; o
MR. WINFREE: I have no further

questinns.

CROSS EXAMINATIO&V

BY’MR.<FMSEY; | |
2 As I understand'yoﬁr answer.to the quéstio

of Mrs Winfree, with respect to the Gandler plat which is

shown as Complainant's zxhibit Number 6, which is 47.04

acres, there is no way ‘that you can'tell_fromAthét.plat whether
there was any road.across the 47.04 acreé or what the locatiog“
of such a road might be? |

A No, sir.

Q ' All right, sir. $o that in your
establisiment of thé road which you ha&e reférred to in this

lést plat, you simply went on the basis of a trail fixing a

|
i
i!
;;
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road.along the_northern boundary, is that not correct?

A , - No, sir, i‘said there was no road to
the pfoPerty. But there is a road at the northeast corner.

Q ' You have no knowledge of your own whether

that road simply terminated there and tu:ned down and went

~ across?

A No} the Deed'saYS‘the'foad went thréugh
the'broperty. o | |
Q . The Deed says reéerved the'road through
the prbperty. You have‘no way of knowingbfrom that Deed’
whether the locaiion of that road was there, do you, sif?
A The Deed doesn't tell you what part of
the:pr0perty it was on..
. 0 . CénSequently wﬁat Qas done,.merely you
alloﬁed the road next to the northern-line?
| A That was the most 1§gical place to put
it,.fes, sir. |
| Q But it was not necessarily where the road
ran, ﬁés it?
A Well, there is no evidence of a road
there; | |
@ - In other words,:you can't‘state as a
survéyor.that there is the place where the road was?
A Well, I can look at an aerial photo and

tell thatis where it was.

App. 141.
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3 Q- Exactly in that l;né?

2 A Yes, sir. |

5 Q Without meanderihg?

4 A Well,.old roads héveva habit of meander-

ing;‘f
B Q " In other words, you shdw a perfectly
straight road 15 feet'in width and yQu.can't, can you say
tﬁat road shown on your plat is whepe_tﬁe former road wés_
if it existea? “ |
A I can say it isvépproximately where the -
fbrmer road was by looking at those aerial pﬁotos.QQer
theré, |
Q_ All right, sir. .Mr; Redd; this is_aﬂ

aerial photo taken in 1960--

y2) : It wouldn't be there in 1960.
Q - What?
A The evidence.of that o0ld road because

the roads were taken out with the bulldozer.
Q The road was not bullddzed in 1960, sir.
Mr. McCreery testified it was bulldozed after that. This is

McCreeryis house here (indicating)?

A . Yes, sir.
Q0 Will you show me where the road is?
A © Here is the road right here, it comes

out ‘from his house and here it is right there. .

- App. 142
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Q | Tis is thé road?
A . Let me make sure hefe now.
that is where --
MR. WINFREE: Th;g is north

(indicating) .

A ( Continuing) I-understand

ently'ﬁhe road —- as it was in l960w—{
MR. CAU3ZY: Would you take
pencil and put a letter from.here;.the
and a "Z" down here to shbwvwhere you

'road which you show on the plat?

A I. can't tell you exactly, it would bé

approximately up here -- the road veered off he

appafently the road was put over on the Chesape

here.' The property line comes in right along there.

BY MR. CaUSEY: (Continuing)

9  where does the property line go, sir?

A | | See-that.black liné there? |
QL would you»mark wherée the road is locatedf
A What do you want';&“?_

Q . Yes.

A , | That property liné is not.sh5wn clearly

on this plat. There is an aerial photo that shows it exactly.

Wnat do you want here, npN?

Yes, sir,

‘ﬁp here
,that; Appar-
this»red

letter "E"

locate that

re and

ake Corporation

+
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Q. ' No, "E" to "a“. .I'think'that'é rigﬁf.‘
Let me ask you one furthér qﬁestioﬁ'if'
I méy,'sir. Would not a part of the five acres runnlng north
and south along the eastern boundqry of tne property show on
thejnvans Plat of the Harden . Tract reconc1le just as wa 1
with the description of the five'acregrreserved'in»the Deed
as the_location where you reserved it, sirf
| In other wdrds, that would be bounded
on the north by the Chesapeake and on tne east by the lands
of NllllL and Jonn Harden?
A | It says all on'ﬁhe'south by the lands of
tne Cuesapeake. -
Q You said that is meaningless becéuse the.
Cheéépeake had no land to the south? |
‘ a Yes, sir.
Q Would not the strip7of laﬁd five acres
consist of . the f;ve acres along this Béundary be just as
coﬁsistent with the desériptiun in the bveed as where vou

located the five acres?

A It is possible.

Q : .Now, you stated;.lvﬁhink, sir, that with
respect fo the location ofrthe road7£hat the only trace of
an éld road that.you fuund'waé_to the east of the 47 acre
tract? In other words, it.was actﬁéliy'on Mr. McCreery‘s

present proprtV.

App. 144
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| A .. Yes, sir.
2 Q And that yoﬁ found traces then that in'
4 your survey weré‘the only traces of an old road you fouund
1 becauéé the rest had been bulldozed?
5 A ‘ That's right;
6 - MR. CAUSEY: I haVe_nQ.fufther'questions.
7 THEZ QOURT: Thahk yQu. |
4 MR. WINFREZ: waiﬁ just a minute, if
9 | Your Honor please.
! _
I E S
" ‘f REDIRECT EXAI\’LINA"I“.ION
12 4'.EY'M§. WINFREE: |
13 | Q I want you to look.at that map in which
Mt you have just testified and indicated a position of the road,
15 this-may, but first I want you to look at the eafliervmap,
g Complainanﬁ‘s Exhibit MNumber 19, daEea April, 1937, and --
7 g A ‘That's .the one I Had in mind.
13 ? Q " And testify as to whether or not you can
9 | locate the then exiétencé-or the éld_rﬁad’on that property?
20 % A There is McCreery's house.
T MR. CAUSEY: Yes, sir.
i
91 i BY mr. winiFREE: (Continuing)
94 ? o You_areudésignating_now'tﬁis is north?
25 i A That .is not his houée,‘no. I was there

App. 145
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| at that time --
Y Q This is north at the top of the map, but
g yoﬁ put your finger on --
i A ; That's right. ,
" Q . Could you tell the northefly>line of>the"
6 Harden 110 acres? |
" & ' | This is it right here. It appears --
. itls PFactically a straight line. o |
0 | MR. CAUSEY: Wouid you mimd mar«ing that.
10 with a red penci;. | |
.H i A . Of course, it's.élréady marked here.
" | MR. CAUSEY: All right.
" WITNESS REDD: .wha; other point do you
y want? | , |
5 MR. CAUSEY: The no:tuérn line you have
" E just testified to. |
- | 'MR. WINFREE: I am asxing him in --
{ ;
. | A " If I mark that line, I will oblitgrate
- you:-line. The white line is the rqad; |
20 “ MR. CAUSEY: Would it be fair to state
91 a for the ré;ord -
0o . MR. WINFREE: It would be fair for me to |
7 askvthelquestion.~ I am on;rédiréct-examination, |
oy | if Your Honor please, and I think this repartee |
o5 | between Mr. Causey and myself is a little out of |

App. 146
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b ’ - THE OOURT: Thank you.

2 _ wnhat is the objection?

g o ~ HR. CAUSEY: If Your Honor please, Mr.

! ".[v Redd is indicating certain things with his finger

5  on the map.

6 : MR. WINFREE: Pursuant to your qUestion—'
7 - ing, not mine. You have had“thekwitness, now,it is
g : - my turn to ask him questions.v

9 o | THE COURT: Is it yéur prerogative, this 
H)' ‘ is redirect examination.

H' ! - The Court would ésk you to rest;ict‘thatv
19 ,. ' to what was brought out.

O s MRL»CAUSEY& Did the Court see where Mr.
T ‘. ~ Redd indicated the northern,}ine:of the property to
15 | ‘be? |

16 o ' THE OOURT: Not.at this particular time.
17 o . WITNESS REDD: It is impossible to tell
" S .exac£1y~from this‘whe:e_thé'norﬁyern line is.

19 ‘

20 BY MR. WINFREZ: (Continuing)

21 | ] Would’youvlook at your survey of the

99 road which you laid out and orient it with respect to this

99 surVéy? |

24 % | A This corner.here.

25 5 2 ?ake vour survey of the old road and

Mr. Causey,

P R . App. l47
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orient it north and south with the known compass.directions,

approximate it with this photo?

A - It is impossible to do it exactly.
) : Take the north of your survey --
A . Here is this cornervright here marked

with'an X, iron rod, and this concrete monument —--~

MR. CAUSEY: 'If‘Ybur Honor pleése, the [
only difficulty with this, Mr. Redd is pointing to
certain places on this phdtoéréph and there is no
way for'the'reporter or thé‘récord tO show the poinﬁ
on the photograph to“whiéhvhe hasfpointéd unlegs
there is designated in some fashion -

THE COURT: Gentlemen at the Bér, I don't

know what he is pointing to, but he has stated he

canft reconcile the two Qn:thé,aerial matter.
WITNESS REDD: It is impossible to identi
THE COURT: Therefore, the Court —-
WITNESS REDD: {You.can‘f identify them

approximately. The_foad is apparently_approximateiy

where I have it here. Alqng this line here. |

You can see the bresk in the woods here and the

road follows. The road mdy have gone inside of this

property line. There is no way of telling. ' You i
might take a -- these are, you can take cameras

‘and put on here and see it. You might do that and

App. 148
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[ o take special instruments forvmeasuring, but,youtcan't
9 do it here.‘ it might be possrble to do it exact,
7 _ but you have got to have thé,correst instrument to‘.
1 | _t do it with. |
5 BY MR. WINFREE: ( Continuing) |
- - ' Q Let's attempt to‘idéntify the road wnidh
3 | yon:laid out. <Can you lay YOur survéy.on this'phbtogrsph S0
N that iskin the.samenrelative pOSitionIWith'the north'pointingm
10 where is the north>Qn your survey? |
1 . A There is the north right'heref
ool ' Q - ' Whichvway.isinortn in the l937_survey2
13 A ' Like this. |
4 ,:, Q | Then in what direstibn does the fifteen
15 foot road you laid out lie and can yon inaicate that by
16 lettérs of any part of the alphabet? |
7 i '_. A | This map isn't f—:apparently it is not --
18 é t't Q ‘ Wheré'is Route 608 bn_your map?
19 l i A Here is 603, right}here.
o | - Q Where is 608 on thé:l937 map?
21 .”: pi) | Here, the only piacevthat the road is
S99 going to fit is here, that'ts the road that has been cut off
93 thron§h the property-turned in and gone:on up here. See that |
o | roaa,'something of the road is shown onnhere as cut in |
95 i through the prspérty there. ‘It doesntt'correspond with what -
ﬁ o | | o - 4pp. 149
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19

20

is on the other photoQ It has been changed. -
MR. WINFRzZ: Thank you, I have no
further questions.

THE COURT: Any £urthef gquestions?

RECROSS -Em-iINAT,I.o-N'
BY;MR. CAUSEY: o
0 Now, please, sir, ﬁhere is the ieﬁtér
“Y”vand you have been indicating on the photograph that_thé
road'is running in tuis direction from that. Would yOuLput'
the letter "X" at the other end from‘ﬁhere the foad runs --
exéuse me; put a lettér ﬁZ“. What-scaie is-this map, do you
know? o '- |
MR. BRAKi: One.inch to four hundred feet.
WITNESS REDD: Something is haywire

here.

BY MR. CAUSEY: (Continuing)

(O 1 am not interested in -- Mf. Redd, perhapA
it‘will serve the purpose to put an arrow in the direction
the_road‘runs. Would you attempt to 1ay it out on the
photograph? | .

A ' You saild one inch is four hundred feet,
o ' |

1t would be four thousand feet up there.and it is only twenty:

one hundred and --

- ‘ — —Epp. 150
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i Redd.; Recross : o ' ‘-146.
l 0 If.you would jus£ §ut an‘arrqwg
2 A ‘ I won*t but it theré if it's in the wrbng
1 place. | |
R : 2 : I'm not asking you_whether it is-right

or wrong. I am simply asking you to;?ut an afrow as to where
you,said it was in your initial testimohy.
| A ' Well, something is?wroné. You don'‘t get
the same measurement.
MR. WINFRIE: If Y@dr Honor pleaée,‘Mr.
Causey is putting the deféndaﬁt in a position of
having what now amounts to a hostile witnéss. I
could take the position I am now entitled to Cross
ekamination, and -- | |
MR. %ﬁSEY:  I think you ére perfecﬁl?
entitled to that. |
MR. WINFREZ: It woﬁld take a lot of
time to bring this out. I am.willingto concede
the conséquences of this téStimony as to this.
witness and it throws its cbﬁpﬁtation 90 degrees
off from where they should be. This witness ha
become confused to the point of where he is diéofienL
ted exactly 90 degrees. |
WITNESS'REDD: I see what you are talking
about now. B |

THZ CQOURT: I believe the gentleman now

App. 151
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econd Colloquy

has indicated to the Court he wishes to change.
- WITNESS REDD: That is the wrong road
there, -the wrbng corner. Here it is; now.
fMR. CAUSEY: If Ybur_Hénor please,vif thefE,
is an effective means Of rehabilitating a witnéss,
Mr. Winfree's reference to the 90Adegreé change
aid it. |
MR. WINFREE: I think he needed it.
MR. CAUSEY: Mr. Redd, I have no further
guestions to ask you, gir.
 WITNESS REDD: That's the wrong-foad.
It is this one.

- THE QOURY: Any further guestions?

Among Trial Court WITNESS STO0D ASIDE. -

and Counsel

[Tr.147-150] ~ MR. WINFREE: If Your Honor please, this

respondent, these respondents, thé licCreerys, rest.
-I don't know if there are any other respondents
present.
THE COURT: If there are, they have not
indicated to the court, nof‘filed any answer.
| That cdnclﬁdes the'evidence,‘gentlemen

at the Bar. Mr. Sheriff, the witnesses are now

"App. 152
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‘excused if they so desire, or they may remain in

the courtroom.’

MR. CAUSEY: Just ‘one moment, there may
be one small thing. | |

No, sir, we have.nothing further.

THZ COURT: All right, gentlemen at the

Bar, it is now mid-afternoon and approximately ten

minutes after three o'clock. ‘We wiil take a break
until fifteen after three. I believe the Court can
trv to Fit the eﬁidence within the law_bf‘thé.Staté.
3 ks

L&)

of Virginia and I believé your opening statémeﬁ
were full enough to act as.your closing érguments
and I don‘'t believe the Court wbuld.need any further
argument because I believe I will come to a conclu-
sion to the best of my abilitylbased upon the eQi;
dence brought forward tbday,.particularly as to
related to the law of éonstructibnrof_instrument.
"'MR. WINFREE: If Your Honor please, I
never find it pleasant to disagfee with the‘Court,
but we did have certain points which we feel could
well be brought out to the Court's_atfention énd I
hate to belabor this mattef,.bﬁt I once carved
an epigram on the back of a pulpit in my church,
aBlessed Be He Who knowéﬁh_When.To Stop Talking And

Sit Down“ and that is still there in my church. I am

App. 153
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‘the hearing today, I have tried to make notes in
3 .

hesitant to talk myself‘out of,a case. At the same
time, this'iSJa very imporﬁant:case td ﬁé and we .
feel.there is very much heré that we could élaborate_;
on. | |

THD QSURT: Mr.'Winfree, thiS'Couft would
never foreclude any attorﬁey-if‘he wiShes to make,
an argument. I don't know thét,any argument could
change the decisi§n that I have in my mind as to
the related evidence as to‘tﬁé‘law-_ I want to men-
tion that because I thought.i£ would Saye you‘

gentlemen time at the Bar. . As I havesat througnh

relation to the three cases’that'I think are the
cases to me that are possibly_én point with the issule
here today. o

‘MR. WINFREE: Neither counsel for the
complainants nor respondentéxhave presented any
authorities to Your Honor and -- well, with those
remarks I will abide by whatéver the Court rules.

THZ QOURT: All right, gentlemen, now,

we will take a recess. o ' . 5

NOTE: At this point there is a brief

recess after which the hearing continues as follows,

|

viz:
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5 factory and I regard myself to the right of rebuttall
0 THE QOURT: lir. Winfree.
o | MR. WINFREE: If Your lonor please, I
S : . S
" g hardly know what to say or what to do. I feel
19 very much on the spot.
” | THE QOURT: Do what you desire. Anything | |
Closing State- :
|4ment of R. vou do will be perfectly all right with the Court.
Westwood - _ E '

1sWinfree I thought maybe it would save some time.

b 2 ' :
5 #[Tr.150-153] MR. WINFREE: I-don‘t doubt that we would
, | save some time. Whether that woulad be in the best
" interest of my clients, I don't know. I would like
19 if I might, to take'a very few minutes, if Your
90 Honor please, without belaboring the evidence too

! ' . . : '
91 much. We admittedly nave an ambiguous Deed, but a
0 Deed which is not so ambiguous that there is any
—— ‘ ) : ‘
03 [ goubt that it reserves or shows a five acre tract.
- L
94 i; That 1s not a part of the gmbiguity in the Deed.

T T N T T L I S T T
H

' THE COURT: Géntlemen-at the Bar, the
Court did not mean t5 exclude vou géntlemén from'
arguing. | | |

MR. CAUSEY:  If Y@uf Honor please, I
think so far as I am concethéd} if Mr. Winfree

wishes to argue the case, it is perfectly satis-

oo ey - ." ‘ .. - |
The Deed very clearly I think, in two or three places

App. 155
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it is repetitious and referfing to the 32-1/4 aefes
less five acres and back and forth it keeps emphesiz-"
ing the five acres. So the five acres is somewhere
and I know Mr. Ceusey feels it.may have been too
vague to be enforceable,‘but;that type of vagueness
usually relates to a type ofveetate'aﬁd not to the
existence of a.piece of‘property. S0 I’feel it'is
solelj a quesﬁbnlOf whefher this -- where this -

five acres is located. - And we feei that we have
presented a reasonable hypethesis to show the
location of this five acfes.'-We haﬁe not particular
ly commented on the taxﬁasseesment, but it was f£iled
into evidence for whatever it may.be'worth. And

this five acres continues to be shown on the tax
‘rollslfor several yeers after ﬁhe conveyance and
somenow 1t was gobbled up presumably by Chesepeeke
Corporatibn who within a‘yeer after they got the
Deed especially ekcluding the five acres they had it
platted leaving --leaving off the five acres, but
since being restored to the‘pax rolls. Admittedly,
Mr. Redd's plat of the old road connecting with it

is an approximation of the old road because the

actual existence of the old road had been obliterated
by Chesapeake Corporation and admittedly his locatio

ot the five acres as shown on the survey may be

LHi
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1H

16

17

sﬁbjeCt to QueStions as to ité‘precise boundaries
becaﬁse we don't know for ée:tain wheré it'is.
But it is a reasonable hypothesis that it lay to the
north. all the plats show swamp land to the south
and the owners in reserving‘this five acres of land
had some purpose in mind. The eérlier Deed shows
the road and the road is in éXistence aﬁd reserved
the five acres fof whatever purpose. He'didﬁtt
reserve five acres in the swamp. |

It is most reasonable to conclude thét
this five acres is at some point along thé northerly
line of a tractvbf the 33.25 acres by Chesapeake

Corporation acquired and if by any chance the Court

is of a mind to give concern to the guestion of

adveréezpossessiun,'we feellthat.and I hate to
belabor this thing at any length, but we feel there
has been neither an adverse situation for posseSsiOh
sb‘far as this five acres is concerned within the

meaning of the very strict principle of adverse

-possession. That is the burden of which is a very

difficult burden for anyone to follow. And I can't

conceive of any interpretation of the facts in this

‘case which would give to Chesapeake Corporation the

title to this fiVe acres on the basis oY uwstile,

open, notarious continuous possession where the fact

App. 157
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18
Clposing State-

1vment of John
Paul Causey

2) I : Mr. Causey‘? ' !

21 [Tr.153-156]

-

in this case are in diépute; The law requires
-uhder adverse possession that their possession be
brought home. That is the cése gquotation uSed in
the cases that the possession be brought hoﬁe to
the owner wuose land is beihg:adversely'possessed. |
How could they bring home theltbnceptvpf adverse
posseésion wheh they admittedly don't knéw.where
the ‘five acres is and have in fact —- they have
brought this suit negating the concept of adVérse
possession. I am'distilling_my‘thoughts‘tp a

bare minimum. I am cutting corners against my beter
judgment. I came cocked ahduprimed with faéts,
afgument and law to regale tﬁévcdurﬁ.

I mean that ﬁerhaps it would be a better
part of wisdom for me to saf no m6re than that. We
feei the five acres exists, we feel that we have
laid out a reasonable logiééi location.for it, and
we hope.the Court will égreé with us.

THE QOURT: Thank you, Mr. Winfree.

MR. CAUSEY: I migﬁt'simply say this'as
a predicate to our position if I am not imposing
upon the Court. This is from Section 94 of Michie;s
Jurispruaence on Deeds. "An exception in a Deed

conveying land must describe the thing excepted with

App. 158
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21

that reguirement.

legai cerﬁainty.“ We submit that the exception#
in this case does not meet tuat fequirement.
“¥For a Valid exception, the thing
excepted mﬁst be described»With as much particularity
as is required in the descripﬁion of the land

conveved." We submit that exception does not meet

"A portion of_a tr§ct of laﬁdvexpreSSly
conveyed by one part of a Déed is not exempted frém
the convevyance, by an uncertain clause or proviéion‘
found in a subseguent part of the instrﬁment.“ In
other words, that Deed pﬁrpopted to conve?-33.25
acres and excepted therefrom éo if the eXcéption is
valid, the whole is conveyed, ﬁoo.,- |

"o efféctvsuch é resuit, the terms
of the subsequent clauseimusﬁ be as certain, and
definite as the grantiﬁg clause or provision.®

‘ “"Uncertainty in a teservation’in é'Degd
mav be cured by the election of thé gréntor; but such
election must bé made within a reaéonable time."
And I have the case.here of Butcher v. Creel's

Heirs, 9 Gratton 201 and authority for that princi-

pal is also borne out in American Jurisprudence and
Corpus Juris Secundum. There was no entry of

designation. The evidence is uncontraverted here

App. 159
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of the five acres. TAe ev1aence is uncontraverted,

50 far as KMr. Wocdson's tegtlmon] that he saw

because of an uncertain reservation, not reflected

155.

that Chesapeake Corporation purchased the roperty,
OO Be b TY
W - n-

that Joseph Harden, the person from whom it was
By

purchased was living within half a mile of the'place‘

at the time'that Route 608_was constructed and
at the time that they bought‘fhe property from
him, and his bfother,'at anbther location madé no
objection to the Highway Dei artment taxlng title

from the Chesapeake Corporation at tnezileged»locati

Pines being planted under the suDervisiun of Mr.
Gooch, Forester £for the Che sapca e Corporation

on this parcel of land. The evidence is uncontra-
verted that Woodson whw cu£ on this land, £he
alleged -- well, the Harden‘propefty in 1942 aﬁd
1943, trucked the stuff right bylthe'Harden house,
even picked up lMr. Harden and took him to the store
and picked him up when he camo back. There was
never any assertion by the dardcns or anybody else
that would go ahead and, perfect as I say, the

entry -- this is not adverse possession. It is

by entry and the showing 1sn't therefore for adverse'

ossession but simpl to ne ate the Jafe} 051t10n
g

that any entry was made and-there has een no

f

App. 160 .
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: and the Surveyor testlfled, it could just as

' reasonably have been laid in anothtr location as

" an ambiguity not resolved'by-any of the testimony.

It is not actually foltlfled, 1f Your qonor please,

hr. Harden and didn't contlnue to recelve the tax

“bills during his llfe tlme and made no obJectlon

body knows what happened. All that I know is that

afflrmatlve ev1dence to 1nd1cate any entry belng
nade upon the alleged five acres or dellnm_lon to.
its boundarles. We submit, sir that the rules of
constructlon, the Deed must be most strongly
construed against the grantor. Thls'ls tne exceptlor
in favor of the grantor. It goes ahead and lacks”

certalnty. It couldn't be laid on the ground there
the locatlon ‘where he laid it. That certainly is
by entrj. Land book references were charged to

and d dn't argue. Very'honestly, if Your Honor

Please, I don't know, and I don‘t know'whether'any-

the exception in the Deedtdoesvnot_meet the require-
ments of the law as far as.eertainty is concerned.

It has noc been perfected by entry, therefore-it fail
and cOnsequently,-therefore;'the Chesapeake Corpora—
tion of Vlrglnla succeeds to the whole tract because

the eyceptlon is- 1nvallo.

THE COURT- Thank you for your statements.

“App. 161
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12

I guess tue record woulid have it doWn.-

- ii ‘ ' .
Orjal Opinion : _ . , . '
10fl the ' written opinion. I will have it 'into the record,
Trial Court ' - S

D

I will only take three'minutes and not give ‘a ‘<

my ruling in this matter. .

6 ”Tr.157-161] Gentlemen at the Bar, you must realize

]
- i

there are three cardinal rules of cunstruction of

R o instruments in this Commonwealth, and I consider thes
9 important.' Kumber 1 Cardinal Rule is intentioh of_th
v j
10 S parties prevails as drawn from the entire incident.
—~ ' 1 # | That is Number 1.

o | _ | Number 2, uncérééin) indefinite, equivoéal
13 ; or‘ambiguous_language should-be constrﬁed agaiﬁst

14 o the grantor and inAfavor of the grantee.

15 | Number 3, .all words used'must be given
.16 ! recognition and effect. . .

| ' The cases that the Court uses are those,

18 ' I belieﬁe,VConner VS. Hendrix;-l94 Va. 17. The Court
T now goes to the case of Strickland vs. Barnes, 207 Va

age 438. It says because the Deed and plats were
p L.

ambiguous in that regard, tne Court couldn't decide

22 | - the issue by referring iny'to those doéuments; SO,tﬁ

23 é 'fh Court propérly admitted parol evidence to resolve thé

I : - . ~

24 ﬁ » ambiguity. Of course, the Court accepted the eviden%

; ©h i ‘ of the complaints énd respondents. i
S App. 162 |
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The next case, gentiemen; is Santurien
vs. Counts, 195 Va. 43, page.63. In this case we
deal with exceptions in a Deed, which is the case
here. ‘Little need bevsaid:ef‘the appellant's first
contention. Avparticular deseription of“land found
in a Deed prevails over a general descfiption; Five‘t
Michie's Jurisprudence Section 74, page 753,
llmltS the praoertv cunveveo to that whlcn in this
case 1is situated between the re51dence Of Dr. F. H.
Yorkhoff and an apartment building now owned by the
partles of the flrot part. And shows that the con-
vevance of the wnole of Lot 12 and 13 and the apart-
ment house thereon was not_intended. liorever,
as has been said, both the appellant'and appellees
testified that it,was nov the intention of the Deed

to convey the apartment building, but only the

property lying between it and the Vorkhoff line.

Vie are ftrther of the 0pinion that the lower Court
held correctly under the evidence adduced that .it:
was the intention of the Teed_to reserve to the
grantors. and to2 exclude from the property convefed
the disputed area. Both sides agreed that the words
of the reservation “that portion of land lying and
being situated behind the séid apartment_house with

a line running parallel with the side of the avart-

“App. 163 .
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ment house adjoining the property conveyed by'thié
instrument, and extending with the said parallei
line to the Dr. F. H. Yorkhoff property" was am-
biguous on their face. Hence, parol evidehce Was
~admissible to enable the Court to make tae proper
1nterpretatlon of the 1nstrument.

Gentlemen at the Bar, itiis-definitely
conceded in this case here todév that tﬁe Deed is
ambiguous, but the Court has- to go to the particularn
description of the land itself.:without a doubt,
there was the five-acre tract exempted in this
Deed. We cannot get beyond that. . Counsel will
agree there is a-fiveéacre.traCt there éomewhere.

If not bréught forth in the instrument, it is the
duty of this Court to seek parol évidence together
with the instrument to determlnt where the flve—acre
tract is. That's what tne Court has done. My ruling
is based on the following points brougnt out.

Number l: There is evidence of an old road

at places leading to the fi&e'acres. Would that not
have been the 1nteﬁt of the grantor to restrve that
part of the land for the use of his own land to*get
to the highway? Number 2§ | ﬁe evidence shows

that there weré two points invblved in this proceed-

ing, on the north, an old stob and a concrete
. 1

App. 164.
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15

16

17

20

existed, but they did. Based upon all the evidence

because particulafly the law of this Commonwealth

marker in place. Necessarily, the northern portion
of this property would have been reserved for

use. Number 3: The aerial photograph shows

that an old road was in place leading to thac
point. Number 4: Gentlemghrét the Bar, the
description as given in‘the‘Deed itself says on

the north by the Chesapeake Corpqration and on the
south by the Chesapeake Corporation. .The Court
considers, although the Chesépeake Corporation didn®
own the land up uﬁtil the ﬁime ot the‘Deed, the
Court considers that the Deea itself bounded by

the Chesapeake Corpbration-whiéh is more of a
strehgthening‘point than othe:wise; because as of
that Deed, the Chesapeake Corporation did own that
land. ..

Gentlemen at the Bar, the Courf aiso is
advised there have been many Deeds in rural areas of
Virginié, particularly the'TidéWater area, wiere
there may be one or two boundaries that are not

true to form. I don't know why those matiers
brought forth here today, the Court feels like

brought in by the facts that the Court would rule

that the five acre tract is as shown by the plai. of

t
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Mr. Redd brought forth heré today.

Mr. Winfree the Court will ask that
you prepare a Decree in the matter and you forward
it to Mr. Causey for his endorsemeht.

MR. CAUSEY: If Your Honor please, it
would be included in the decreec a motidn'for thé
Court to set aside its verGict and judgment on the
grounds it is contrary to thé law and evidence.

I take it you would not wish further argumént
on -that?

THE  QOURT: r. Causey, I don't believe
so. I believe that I have followed the law or
Virginia in this‘proceeding’ﬁere today and I don't
vknow if it would be'necessaryf

HR. CAUSEY: The-decree would show that
motion as having been overruled by.the Court and
note our exception thereto and we will then probably,

file for an appeal, sir.

THE COURT: I don;t see any way in the
world this could be bther than where the five acre
tract is there. It is tied'in_in my opinibn~'by
three of the boundaries in‘thé‘Deed. The Court
thanks all counsel at the Bar, officers of the Court
and parties and witnesses for their consideration.

This Court now stands adjourned.
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'FINAL DECREE OF THE TRIAL COURT
ENTERED MARCH 13, 1974 |

This caﬁse, which has been regularly métured, set for
vhearing and-dpﬁketed, came on this day to be heard upon the
Bill of Complaint and exhibits therewith; upon”the joint |
and several answers of F. D. McCreery_and Frances M.
McCreery; taken for confessed as to John G. Sowder and J. R.
Friancisco, Jr;; resident defendants who have been regularly
served with process, 21 dayé having elapsed since service
and they stiii failing to appear, plead, answer or demur;
upon the answer of State Highway Commissioner of Virginia;
upon the petition of Alice Couch and Lucille Couch Farmer
advising of the death of a defendant, J. Emmett Couch, and
the order éntéfed July 16, 1973, filing saidfpetition and
dismissing J. Erzzett Couch as a party; ﬁpon the joint and
several answers of the aforesaid Alice Céuch.and<Lucille
Couch Farmer filed by leave of court on January 16, 1974; j
upon proper'proof of the due execution of the order of
publication against Ida V. Sorenson, Clifton_Sorenson,.
Willie Sorenson, Rosa H. Ellett, Inez H. Couch,-Robert W.
Williams, Jr;; John Williams, Mamie Williams, Louise
Williams, Siséie Williams, Lily Williams, Charles Williams
and Lannie_Williams, defendants whose addresses are unknoﬁn,
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and agaiﬁst thé defendants sued by the general d¢scription
of "PARTIES UNKNOWN," 10 days having elapsed since the
cbmpletion_of such pﬁblication and the said defendants.
still failing to appear; upon the testimony Qf:witnésses
taken and exhibits filed in open court on the i6th day of
January, 1974}3and was argued by counsel. |

It appéafing from a certain deed of bargaiﬁ and sale ...
from J. H. Harden (widower) to The Chesapeake Corporatibh .
(predecessor.ih title of the complainant) datéd;April,29,
- 1930, and d#ly'recorded in the Clerk's Office in Deed Book
22, page 262;Jﬁhat,a parcel of 5 acres, which ié the ‘sub-
.ject of this:SQit, was specifically exceptedﬁéhd retained
by the granfbrhout of a tract containing 33.25vacres, more
or less, said deed having conveyed the remainiﬂg‘28.25
acres, moré 6r;less, but that the exact locaﬁioh of the
excepted 5 acres was not specified in the said deed, the
respondentéﬁhefein being the successors in title of said
grantor, J;‘H;_Harden; upon the evidence before it the
Court findé aﬁd doth adjudge, order and decree that the

said 5 acres lay in the northernmost portion of the 33.25

4]

acre trszct, and that the location of said 5 acres is as
shown on a:plat made by William Hugh Redd, Certified Land

Surveyor, dated September 17, 1970, filed herein as
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Respondents'Exhibit A, which plat is‘made a part of this
decree. . | i

And the.Court doth further adjudgé, order and decree
that, as.of'January 16,_1974, title to said 5-acre parcel
ig.vested in.the respondenté in this proceeding.

The Clerk is directed to record iﬁ the current Deed
Bdok_a copy of this decree with a copy of the aforesaid
pfat by Wiiliam Hugh Redd, dated September 17,‘1970; and
tq iﬁdex thé same in the names of the parties to this pro-
ceeding. | o

And thé’object for which this suit was'brought having
" been fully accomplished and nothing further remaining to
be done herein; it is ordered that this cause bé'striéken
from the ddckét and the papers placed amongsﬁ the ended
causes, prépefly indexed.

Whereupon, The Chesapeake Corporatidn:of Virginia, by
counsel, ﬁoved'the court to set aside the judgmént-entered
hQrein upon thé grounds that it is contrary to -the law‘and
the evidence, which motion the Court doth oﬁerrﬁle, to
which action of the court The Chesapeake Cotpdration of
Virginia, by'qouﬁsel, duly excepted. |

And The Chesapeake Corporation of Virginia, by

counsel, haviﬁg signified its intention to appeal the

ruling of the court, execution of the judgment entered
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herein is he#eby suspe?ded for the period of .time neceséary
f?r such appéal to be perfected. -

!

l - . Entered: March‘l3, 1974
/s/ John S. DeHardit
Judge
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NOTiCE OF APPEAL AND ASSIGNMENTS OF ERROR
BY THE CHESAPEAKE CORPORATION OF VIRGINIA
FILED APRIL 9, 1974

You are”hereby notified that The Chesapeake Corpora-
tion oflVirginia, plaintiff in this action, hereby appeals
to the Supreme Court of Virginia from the Judgment entered
herein on the 13th day of March, 1974.

The CheSapeake Corporation of Virginia,.as‘basis.for
such appeal,vassigns the following errors:

1. ThetCourt erred in overruling plaintifffs motion
to set zside its judgment on the grounds thaffifiﬁas
contrary to the law and the evidence. o

2. TheVCouft erred in finding that the 5-acre parcel
reserved in the deed from J. H. Harden to The Chesapeake
Corporation.eould, from the evidence and pleadings, be
located and established.

3. fhe”Court erred in not finding the alleged
reservation to have failed because of uncertainty.

A transcript of the hearing is being this day filed

w1th you.
Respectfully,

THE CHESAPEAKE CORPORATION OF
VIRGINIA

9 April 1974 0f Counsel
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