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VIRGINIA: 
CIRCUIT COURT Q}• THE CITY OF RICllNOND 

David Silvette 

V9 

The Art Conunission of the Strite of Virginia 

~ Floyd E. Johnson 
Chairm;:in and Secretary 
303 E. High Street 
Charlottesville, Virginia 22901 ·. _; ! .. 

' ' 

Complaintant 

Defendant 

• ... : 

A PETITION FOR SEEKING A DECL\RATORY JUDGMENT 

Your petitioner, David Silvette, moves that this cotirt 

enter a declaratory judgment to protect his rights pursuant to 

S !Ction 9-6.9 of the Code of Virginia by reason of the following: 

1. The complaintant, Davld Silvette, states that he has 

been adversely affected by the unconstitutional actions 

of the defendant. ..• j · .. ' 

2. In the "Rules and Procedures 11 of the State Art 

Commission, the complaintant declares part 4 ({£) to be 

unconstitutional in that it is unlawful censorship and 

an infringement on the petitioner's rights to free 

artistic expression guaranteed by the First Amendment 

and acts as a prior restraint. 

3. In the "Rules nnd Procedures", vat;uc language gives 

no warning of what :ts expected in th~ way of performance. 

Review process ls noticc.:1bly nhsent. Unconstitutional 

lack of Due rroccss. 
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Your pctitloner, pursuant to the privilege gt«mtcd 

by the Administrative Agency Act of Virginia, asks for relief 

from the unconstitutional actions of the State Art Commission 

which has deprived me - an artist who appears frequently before 

them - of my lawful rights to free artistic cxpress~on guaranteed 

to me by the First.Amendment. 

Here is the Art Commission's duty under the Laws 

Relating to the Art Commission: · 

In Section 9-12, "the Governor is authorized to accept 

in the name of the Commonwealth, gifts to the Common-

wealth of works of art as defined in Section 9-10 • 

. But no work of art shall be so accepted until submitted 

to the Art Commission or otherwise brought to it's 

attention, and by it deemed worthy of ac~eptance." ~·. ~ ... 

That is all the law says. . :·· ·. ~. -~. :: j t ·~ :· . . 

But· the Art Commission has for twenty-three years operated with 

a set of Rules and Procedures. In these rules, an artist, whose 

picture is being donated to the state, can be required - and 

frequently is - to alter his picture exactly the way the Art 

Commission orders it done. The Commission's authority to make 

these rules does not come from powers delegated by legislative 

enactment: it is assumed authority unsuppor.ted by law. 

Rules nnd Procedures of the Art Commission: 

4. (<t) "It is important, particularly for portraits, 

that preliminary sketches, cartoons, color photographs 

or other preliminary work be submitted to the Commission 

before the work is completed to such an extent that 

changes would he d:f.f ficult." 
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The Commission's own words, in a letter to me (August 17, 

19722 define their practice of requiring artists to make changes. 

They write: "Members of the Connnission have thi_s right - or they 

·can simply reject a painting." They refer me to their "Rules and 

Procedures" remarking: "I have underlined certain requirements." 

One of these requirements, Part 4 (a), requires that I submit to. 

censorship by the Commission. 

I insist that such an action represents arrogant unreasonabl~, 

arbitrary and capricious censorship of artistic expression - and is 

unconstitutional. 

And if further confirmation is needed, the same letter adds 

this further definition of their power - unbridled power. I had pro=-
.. 

tested their actions. The Commission has no program for considering 

protested decisions. They answered me; defirting their actions: "its 

opinions must be accepted by the ar:dst. 11 The Art Commission has . 

operated with this arrogant, unreviewable policy to the detriment 

of those artists submitting works of art for "approval'.'. The Commission's 

activities finally became so oppressive and unreasonable that if reached 

an intolerable level. 

The right to "approve or disapprove" of an art work is the 

sole right of the Art Commission under the law: "deemed worthy". And 

that phrase is so unconstitutionally vague it is undoubtedly invalid. 

Old records of the Commission from it's inception in 1916 to 

1932, (as a sample period) show not one instance of outright censorship 

and control. The Commission has reached out from a "yes" or "no" 

authority as written in the law. Contrary to the \.fording and intent 

of the law, and the practice of earlier Commissions, it now acts in an 

arbitrary and unreasonable manner to control an artist in the way he 
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would paint. And I hnve been a victim of these unn~nsonable rc11ressive 

actions of the Commission. 

· Every ruling on censorship, by the Supreme Court, hns knocked-

out such actions as unconstitutional. 

I have finally received an ad:nission from the Chnirman of the 

Art Commission (May 24, 197,j) that, after tny long insistence that what 

they were doing was censorship, he "supposed" this ""as true. Then he 

defended llis Commission's actio~s as censors: " to ensure ·that state 

buildings and the works of art displayed therein are of the highest 

caliber". . . : :_ ... , i" .. - . 

I protest. It shows a strange concept of morality when the 

Commission seeks "works of the highest caliber" for the State- and 

in order to attain this, resorts to the evil of censorship. 

So that my labeling of censorship as "·evil" .does trot reina ~n 

just an opinion from an injured party~ may I quote from Mr. Justice 

Douglas in Bantam Books v. Sullivan: "The evils of unreviewable ad-

ministrative action (in censorship) are as ancient as dictators". 

Other Justices have said the same thing but not as succinctly. 

In fact, having written the brief before undertaking this petition, it 

is difficult for me not to include the judgments of great jurists - and 

try.to put my words in as substitutes, 

How can I find my own words to describe the actions of which 

I complain when the court in Fox v. Washington said so clearly: "A. 

failure of a statute limiting· freedom of expression to give fair notice 

of what acts will be punishcd ••• violatcs an accused's rights. under due 

process nnd- freedom of speech". 

Does that n<5t describe the wrongdoing of the Art Commission? 

And docs it not declare such actions unconstitution3l? . 
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In my brJ.c~f I dw.:!ll on the "preferred po!.Jition" mcntionc<l 

by the Courts where: matters o( First .t\mcndincut Rightn nrc endangered. 

In Thomas v. Collins the court said: That "prcfcrrc<l po:lltion" gives 

these Guarantees a s.:mctity and a sanction not pcnnitting dubious 

intrusions". 

I am interpreting that "preferred positioi1" to mean that 

strfct adherence to procedure ~~y be waived to achieve the goal of 

"sanctity" for First Amendment Rights. That indulgence may hnve to 

include an overlong petitl.on from this lay petitioner. 

May it be the Court's decision .to·act upon this unlawful 

action of the defendant. The illegality is seen by me to be: 

1. Censorship: out by First Amendment protection. 

2. Vague wording and unreviewable administrative action as 

a part of the "Rules": out by Fourteenth Amendment. 

This Court can end a chapter of censo.rship in Virginia: 

state operated - and state supported for twenty-three years. The 

harm done cannot be undone. With a new start it can be forgiven. 

After weighing all the evils of censorship, Mr. Justice 

Frankfurter says: The ultimate reason for.invalidating censorship 

is that it leads to timidity and inertia and thereby discourages 

boldness of expression indispensable for a progressive society" • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
With the Court's indulgence !·feel I must draw attention to 

·· ...... 
the probable response of the defendant: a denial of this Court's 

jurisdiction in this case. The facts involved in such a denial go 

deeper than jurisdictional questions. 

The petitioner has sought relief under the Administrative 

Agency Act. TI1e defendant will undoubtedly tell the Court that, as 

the Art Commissiori is not a rulc-m3king agency, it is therefore not 

subject to the provisions of the Act. 
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The Court should cons idcr th,1 t thi~ new interpretation 

(non rule-making) is only one month old, whcrens for twenty-three 

years the Art Commission has been a rulc-mnking agency~ They 

formulated these rules, and first printed and distributed them to 

the artists, at the time of the Re-Organization Plan - with the 

advice and assistance of the Gcrnor's staff. (Records of the Art 

Commission in state archives.) 

Ever since that time, the Commission has been officially 

recognized and accepted as a rule-making agency. The Conunission has 

claimed it; and asserted it during these twenty-three years. They 

have exerted power using these rules as their authority. In fact 

it was the constant assertion and use of these rules, and the admonish-

ment in person, and by letter (August 17, 1972) that I must obey them, 

which.l~~ eventually to this petition. 

When my rebellion began (letter of August 17, 1972) the 

issue was censorship. I held that the rules were 'Wrong because they 

gave such unwarranted arbitrary power to the Commission. 

During the period when I was engaged in protest:!.ng the 

actions based on the rules, there was never any mention by the 

Commission that these "Rules" might be illegal. Rather there was 

maintenance of the "Rules" and I was directed to obey them (letter 

August 17, 1972). 

On December 1, 1972, the minutes of the Art Commission 

report: 

"Various letters to and from Mr. David Silvette and the Chairman, 

and related correspondence, were brought to the attention 

of the entire Commission. The Commission supported the 

Chairmnn in his actions up to the present time and suggested 

he continue to !'leek the advice of the Attorney General". 
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My correspondence had been a strong denial of the Commission's 

.!:_ight to. mttkc nrlcs that exerted censo1·ship on artists. The Attorney 

General disagreed with me; those minutes indicate. I feel sure sub-

pocnaing the records of the Art Commission will prove this. Suddenly 

·1 was notified by letter (Nay 24, 197l) that the Attorney-Gene~al 

decided the Art Commission hnd no authoritv to m.'.lkc rules. That was 

exactly wh.at I had been saying - and the decision I was asking for~ 

But the Attorney General did not stop the Commission from 

maintaining the rule I protested: the one giving them the right 

to censor artists. He limited his decision to: "it is my opinion 

that the Art Commission is without authority to issue subpoenas and 

conduct a formal hearing". (letter May 24, 1973) (I had asked for 

.a formal hearing and the subpoenaing of witnesses) Th~ State Art 

Commission, satisfied, told the press: "The Chapter is closed." 

When I sought to find out whether this ruling of the 

Attorney General meant the end of "the Rule on censorship'., I found 

out the Attorney General's decision was conceived by the Commission 

to refer only to rule-making when a hearing was requested. (letter 

May 24, 1973) 

I was notified of that. I was also told by the Cbmmission 

that it''would undertake no further correspondence with you on that 

subject and in that vein". 

I petition this Court for a declaratory judgment (so 

censorship by the Art Commission will end). It is a shame the Court 

must settle what seemed settled. Reason indicates it should not be 

necessary. Necessity proves it is. 

. . . . 
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MOTION TO DISMISS 

Comes now the defendant, the Commonwealth of Virginia, 

at the relation of the Art Commission, by her attorney, 

Andrew P. Miller, Attorney General of Virginia, and moves 

the Court as follows: 

To dismiss the Petition on the ground that § 9.-6.9, 

Code of Virginia (1950), as amended, provides for declara-

tory relief to determine the validity of any rule promul-

gated by an agency of the State, and that the Art Commission 

is not an agency as defined by § 9-6.2(a) of the Code of 

Virginia (1950), as amended, in that the Art Commission is 

not autho.rized by law to make rules of general application 

or to adjudicate contested cases, and also on the gro·und 

that "Rules and Regulations" of the Art Commission, are not 

rules as defined by § 9-6.2(b) of the Code of Virginia, 

(1950), as amended, but are merely administrative guide-

lines solely concerning the internal management of the 

Art Commission, and therefore neither the Art Commission or 

its "Rules and Regulations" come within the purview of the 

provisions of § 9-6.9 of the Code of Virginia, (1950), as 
'. 

amended', and the Petition is therefore, improperly brought 

under that section. 

WHEREFORE, the defendant prays that this Motion to 

Dismiss be granted, that all proceed.ings in the above-

entitled action be dismissed with all costs assessed to 
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complainant, a'nd for such further relief as this Honorable 

Court may deem proper~ 

COMMONWEALTH OF VIRGINIA, ex rel. 
THE ART COMMISSION 

By: /s/ J. Thomas Steger 
:..._.:...-~~~~~~~~--,;..._.z!..~~~~~~ 

Andr·ew P. Miller 
Attorney General of Virginia 

James E. Moore 
J. Thomas Steger 
Assistant Attorneys General 

Supreme Court Building 
1101 East Broad Street 
Richmond, Virginia 23219 

-,_ 

- 2 -

Counsel 

---
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'iqd\~1 dll~ E"i1u itu C!!ltttrt 
. . Of" THE· 

.JUOOES . 

"<!ti.ti! !tf 1\i(lpttitll~ 
ALEX H. SANOS. JR. 

A. CHRISTIAN COMPTON 

RICHA"O L. WILLIAMS 

RICHMOND, VIRGINIA 

·23219 
Cu: AK 

LUTHER LIBBY, .JR. 

Septembe~ l~, 1973 

Mr, David SilvettG 
1613·westbrook Avenue 
Richmond, Virginia 23227 

J, Thoma3 Steeer, Esqu1r'3. 
Assistant Atto~n~1 General 
Supreme Court Building 
Richmond, Virginia 23219 .' •, 

Re: David S1lvette v. The 
Commom·1calth of Virginia, 
ex rel. 7he Art Comr.11ss1on 

. ~ ; . .. 

Oentlez:ien: 
. .-

Cornpla1nunt, while ignoring theag!!-old maxim 
against selt-r~presentat1on, seelrn by decln.ratory Judg-
ment an adjud1cnt1on of ull~ged Fir3t Amendment 
1nfringemonts by the Art Cvr:unission. H!.a petition ha.a 
temporar1l:r been detoured doun tho byways· ot intorr.iediate 
dafcnJcs, specifically a mot.ion to dismiss on the narrow 
ground that his ~a-, ~~-~~nc-" es postured is imperm1·ss1ble 
untlor §9-6.9 or the 1950 Code of Virg1n1at a3 ainended. 
·cor.ipla1n:i.nt' 3 o tandinc; to bring such a procecdln!; raus t 

.·_, 
-~ 

" ; 

., 
.. ~ 

-! 

bo tested against pertinent lan5ua~o from applicable 
s~ct1on3 of tho General AJ~1n1strntivo Ag~no1es Act 
(1-.i-G.l to }.9-6.110 and -thone statutes relating to the 
Art Co~~1sa1on (j?-7 to §9-12). 

-· \, .. ~· .... ~·14~ 

Contextunl expunotion or §9-G.2(a) dafinos "agency" 
to :nean ~my Stato oot:!Iil.ission na.ving atate-t1i<lll Jur1od1ction 
author1 ze<.1 by law to w1ko rulo3 and )9-6. 2 (b) de f1:ie~ 11 rule" 
to moan any rcgulnt1on or gcmora.l application and future 
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.. 
Mr. Davld S1lvctte 
J. ~1vm~a Stop;~r, Enquire 
September 14, 1973 
Pago Two 

• 

etrcct affecting private r1E;htn, privileges or interests 
promulr;ated by an agency to 1r.:plcr:ient, extend, apply, 
1nterprat or make apcc1f1c the legialation enforcod or 
administered by 1t, but does not include regulations 
sololy conc~rning internal cannge~ent or the agency. 

'l'he Art Co~.rn1ss1on is created by 59-7 ·or·the Code 
and its author~~Y ovor works of art comas from §9-12, 
which authorizes the Governor to accept gifts to the 
Cornrn~nwealth of worka of art (paint1np;s included by 
definition). But no work of art .snall be accepted until 
submitted to the Art Commission ••• and by it deemed 
worthy of acceptance. 

In administering a.~d disch~rging its statutory 
mandate, the Art Commission causad to be published an 
otf1cial-look1n.; pamphlet, in evidence as Plaintiff's 
Exhibit D~ with the front page carrying in bold print the 
words ''Commonwizial t!'l of Virginia" follo\;ed by the obverse 
side ·or th~ Cormnonwealth's seal enti.tled 11 Rules and 
Procedures ot tha Art. Commission. !I Further ttord1ng on the 

· · tace of the document 3ayll, 11 adoptcd January l, l9SO, 
revised July l, l96i, second revision August 7, i970.u 

Complainant nol1 a:s.serts that §~(c) of Exhibit D1 

which reads, "1 t 1s irr.portant, particularly for portraits, 
that preliminary sketches, cartoons, color photo~rerhs or 
other prolininary work be subm1ttod to the Cor.t'!lission 
before the uork.13 completed to such o.n e:ttl)nt that c!'langes 
would be difficult," is an nger.cy rule within the meaning 
or §9-6.2(b) and, thus, acenabla to challenge by a 
declaratory Judgment proceeding under §9-6.9 of the Code. 

In prior skirmitlhs w1 th cor.lplainant. the Attornc:; 
Oeneral 1 5 Office rnled th3.t Exhibit D has only limited 
intramural application and •. thercfore, cannot·be challenged 
wider ~9-6.9. 

Rule ~(o) or E:thib1t D cocplotely controls the rie-,hts, 
privileges and 1nter~st3 or those, including complainnnt, 
who in exercisine their ~rtintic 3kill3 aspire to fe3toon 
the Conmonw<?alth institutions with works of art. 'i'o give 
E~iibit D the restrictive construction urged by the Attorney 
Oonoral would frustrate tho whole purpoLrn of tho Oeneral 
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Mr. David S1lvette . 
J. Thor.-1n.s Steger, Esquire 
September 14, 1973 
Page Three 

~ ) 

Administrative Agencies Act. The motion to di-:Jmies is 
denied and the defendant is given 20 daye in which to rile 

•such other pleadin(;!l as it deem3 appropriato.. Thereafter, 
tho part1e3 are requested to contact roy seeretary and 
obtain a hearing date. 

'l'he enclosed order was entered today. 

RLW/Jat 
Enoloaure 

.• 

. · 

Very truly yours, 

Richard L. Williams 
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14th September 73 
THE----- DAY OF--------------- 19 

David Silvette, Plaintiff 

against 

The Commonwealth of Virginia, 
ex rel. The Art Commission, 

P~tition for Declaratory 
_Judgment 

Defendant 

This day came the plaintiff, in person, and came 

also the defendant, by counsel, upon the defe.ndant' s 
.. 

motion to dsmiss, and the matter was a~gued. . .. 

... c .. · .. 
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September 19, 1973 

The Honorable Richard L. Willians, Judge 
Law and Equity Court of the City of Richmond 
Richmond, Virginia 23219 

Re: David Silvette v. The Cor:ir..onwealth of Virginia, 
ex rel. The Art Corru-:·dssion 

Dear Judge Williams: 

I am in receipt of your Order dated September 14, 
1973, in the above· styled case, to which order the 
Commonwealth respectfully excepts. I shall file the 
Conunonwealth's pleadings promptly, and then coordinate. 
with Mr. Silvette about a hearing date. 

JTS:55T4 

Very truly yours, 

J. Thomas Steger 
Assistant Attorney General 

A-14 . ~ 
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ANSWER 

Comes now the defendant, the Commonwealth of Virginia, at· 

the relation of the Art Commission, by counsel, and answers 

the complaint on file herein as follows: 

Defendant denies each and every allegation of the 

complaint. 

WHEREFORE, having fully answered, the defendant prays for 

judgment that petitioner be not entitled to the relief sought, 

and that defendant be dismissed with its costs. 

COMMONWEALTH 9F VIRGINIA, ex rel. 
THE ART COMMISSION 

By: ~/.::.s.!..../ ___ . ...;;J...;•;__;T;;.;;h..;;.;o;;..;m.;.:;.a;.;..s=--S::.....::.t.::.e~g.::.e.::.r ___ _ 
Counsel 

. Andrew P. Miller 
Attorney General of ·Virginia 

J. Thomas Steger 
Assistant Attorney General 

Supreme Court-Library Building 
1101 East Broad Street 
Richmond, Virginia 23219 
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NOTICE TO ADMIT FACTS 

SIR: 

PLEASE TAKE NOTICE that the defendant hereby requests the 

complainant, pursuant to the provisions of Rule 4:11 of the 

Rules of the Supreme Court of Virginia, and within twenty-one 

days after service of this Notice and for the ,purpose of this 

action only, to admit the truth of the following facts: 

1. The Art Commission of Virginia was established in 

1919 for the purpose of advising the Governor on the aesthetic 

merits of works of art and architecture prior to acceptance 

of them .by the Commonwealth, whether acquired by gift or pur­

chase. 

2. The current statutory authority of and for the Art 

Commission is found in Chapter 2, Title 9, of the Code of 

Virginia (1950), as amended. 

3. The current Art Commission consists of the present 

Governor, ex officio, and five members who have been duly 

nominated and appointed in accordance with the provisions of 

·§ 9-7 of the Code of Virginia (1950), as amended. 

4:. The aforesaid five .nominated and appointed members 

of the Art Commission consist of Floyd E. Johnson, Chairman 

and Secretary, Lewis W. Ballou, John W. Chappelear, Jr., 

Jon D. Longaker, and Marie Pietri. 

5. The qualifications of Floyd E. Johnson are that he 

has practiced architecture since 1936; is a Fellow, American 

! . 
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Institute of Architects; paints in various mediums; has been 

accepted in International Exhibit, Pittsburgh, and Biennial 

Exhibition, Virginia Museum (winner of Purchase Prize); has 

shown in numerous traveling exhibits, and has taught design 

and sculpture at the University of Virginia School of Ar-

chitecture; is recognized by "Who's Who in American·Art". 

6. The qualifications of Lewis w. Ballou are that he 

has ·practiced architecture since 1927; is a Fellow, American 

Institute of Architects, and a member of the Richmond Art 

Association; has been twice accepted in Virginia Museum 

Biennial Show, and is the recipient of two awards at recent 

Valentine Museum exhibits. 

7 •. The qualifications of John W. Chappelear are that 

he is a practicing architect in Roanoke, and is the Past 

President, Virginia Chapter, American Institute of Archi-

tects; has lectured at various colleges in the Commonwealth and 

his firm has been the recipient of seven design awards, both 

state and national. 

a. The qualifications of Jon D. Longaker are that he 

has been Chairman, Art Department, Randolph-Macon College, 

since 1953; is the author of the textbook "Art, Style and 

History", and writes for Commonwealth Magazine on the arts, 

and is Art and Drama columnist, Richmond Times-Dispatch; has 

taught at Virginia Commonwealth University, University of 

Richmond, and William and Mary Extension Divis.ion; .has lee-

tured and traveled with the State Artmobile and has lectured 

at the National Gallery in Washington~ 

- 2 -
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9. The qualifications of Marie Pietri are that she 

has a Bachelor bf Fine Arts, William and Mary, and has 

interned at the Virginia Museum; is a practicing artist and 

sculpture, represented in many private collections and at 

St. Luke's Church, Richmond; has taught sculpture at the 

Virginia Museum. 

10. No work of art may become the proper.ty of the State, 

by purchase, gift or otherwise, unless such work of art shall 

have been approved by the Governor. 

11. The Art Commission may advise and counsel the Governor 

as to whether a work of art should become the property of the 

State. 

12. The Art Commission may advise the Governor that it 

finds flaws in the artistic char.act.er of ,a ·submitted work of 

art. 

13. The Art Commission may advise the Governoi.~ that a 

work of art which suffers flaws in its artistic character 

should not be accepted as State property. 

14. In the cases where the Art Commission is of the 

opinion that a work of art ·suffers flaws in its artistic 

character, the artist has a right to know of the Commis-

sion's opinion. 

15. In such cases, the Art Commission should .inform 

the artist of its opinion that the work of art suffers from 

flaws in artistic character. 

3 -
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16. The artist, if he chooses, m_ay alter his work of 

art to the satisfaction of the 'Art Commi·ssion. 

17. The State imposes np criminal penalty on the artist 

if he chooses not to alter his work. 

18. If an artist desires, he should be able to learn of 

.the Art Commission's possible criticism of his work in its 

preliminary stages. 

19. Paragraph 4c of the "Rules and Procedures" of the 

Art Commission reminds the artist of the importance of sub-

mitting ~reliminary work. 

20. Paragraph 4c does not .compel an artist to submit 

preliminary work. 

21. Paragraph 4c does not bar an artist from submitting 

completed work. 

22. Complainant has never complied with Paragraph 4c. 

23. Complainant has never been compelled to comply with 

Paragraph 4c. 

24. Failure to comply with Paragraph 4c does not prohibit 

complainant from painting anything he chooses. 

25. Failure to comply with Paragraph 4c does not bar 

complainant from submitting completed paintings to.the Art 

Commission. 

- 4 -
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26. Complainant has had completed works of art accepted 

by the Art Commission, notwithstanding the fact that he ·has 

not complied with Paragraph 4c. 

COMMONWEALTH OF VIRGINIA, ex rel. 
THE ART COMMISSION ~ ~-

By: ""'/_s~/ ___ J_._T,....h_o_m_a_s __ st_e .... g_e_r ___ _ 
Counsel 

Andrew P. Miller 
Attorney General of Virginia 

J. Thomas Steger 
Assistant Attorney General 

Supreme Court-Library Building 
1101 East Broad Street 
Richmond, Virginia 23219 

- 5 -
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<!J ircttit l'Jitn1·t 
OF THE-

RICHARD l. WILLIAMS 

.JUDOIC 

COURTS BUILDING 

1001 EA.ST BROAD STREET 
RICHMOND, VIRGINIA 23219 

. ' 
-~ _: . 

.Tcinu~ry 16, 1974 

Mr. Dnvid Silvatte 
1613 Westbrook Avonue 
lU.chr~ond. Virginin 23227 

J. Th01i~n !;to~c.r, E£~uiro 
.......... --··n ... " ...... o-···y ..... 1,··r"l l'•1>"' .t. •• &.U i,. i-.. i.. '- • ll' ~ "''° .. ~ ,.. 
Supx-er,;~ Ccn.:rt BLd.ldin.; 
t.ichwond, Virginia. 23219 

Ret 

i.. - . . . .. . 
. , 

Centlencn 1 

David Silvctta v. The 
CCm!!'.l.'1'.n·:r~a.! th cf Virginia, 
e:: t''!l. T~~~ .Art. Cer=iaaion 
J!•IIo !~o. ·i\-Z'7<J:! 

~is r:ta.~ter ie before the court on uotitioncr's 
declaratory judgment procoading for a d~torm.intition of 
his rl.;~ht ar. o.n a1:tist to h:;;·e hi.;; ''°=~ cciN~::i~r.:.t'cd for 
acc,~ptana~ ~y t:he Co~:>=•·o.al.th of Vi::;:~.!11~ ":d.thout any 
Fil'.'~t /:.!«H:ncioilnt viol~tiono by the Art Cc!:!:lionion. Ths 
defe~dem.t' a preliminary tilOtion to dit.:~iso wan overruled 
by lotter dnt:cd Scptc=.~o-:· 14, 1973 and, thcreeftcr, it 
filed dcfcnsivc·plcn<lingB, r~qu~ot for a~~iosionn D..nd a 
br1~f in nepport of itn ponition. Patitio~cr hen 
suppl~m~nt~d hi:J o::ir,inal filinr,n wit:h ndditioruil 
11kctclvit:, c.:irto0.na, book~ o:c\d ,,t.~.w-= ~it.:!.~~~ (nll of 
which have baert il~coroora.tcd into the recoi.·d a.a 
plaf.'1tif f • 9 CA;'1ibit 10), tho net affect of which \l~aB 
~ot to challcn1a tho professional qu~lificntionn of tho 
inctt!'nbcnt mc~ocra of tho Arr. Cc~r:;inaio:-i to ·ncrv11 in their 
appointed role, but to ch.'.lllcn~o their .nutho::ity to ahopo 
his fino l o;.:-c::-k rroci.uct bv official rules !\nd procodm:·ca · 
that when literally enforced could amount to acts of 
ccnsor3hip. 

:linco tho vnlidity of a re!ltr.:iint on Fi.rat Amend• 
mont righta <lopc.nda in larso mc~oure on the particular 
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,,,... -· ·-..~..:.··~~.-a.+fMD ~: ~.,,,,,,.;;is "\ .. 'l<I*' ··3·11»4+-' ·a drl't b:,.;·.·~ ._ ..... 'l~'th ·h ·wz'h;.f· ' {\c+w.._;j,,,, g· ·r6drtti··>· i •· ,....,·.;Wk&rYi,.l.; 

Mr. David Silva.tea 
,J. Thc-rrJ.\n !H:e~:.~r, Ea quire 
JanW\~ l~. 1974 
Page 'J.Vo · 

....... 

\ ... .' 

circumot~ncGs of. ~nch cane, it is neceosnry to ~ecoc.nt 
in so~o d~tail the f~cts givina riaa to p~tition~r·~ 
~riGvanco.. · 

Aa ~ ~rof~saional portrait 4rtiat, ho is commissioned 
from tine to tioa by private patrons to coomemornt~ a 
sub.1 cct by A por::;:-ait. Aft: a?.· th~ work ia completed and 
ncccptcd by tho ca~~1lssionin~ pa~ron, it in offered to ths 
C0W1orn-11"Sn.lt!i. o= Vir0inia to ba pcrt:.'.lnently exhibi tcd in 
one of it:!:: inntitur:ion.'l. Ti~~ Govaruor of the Commonwealth 
io nuthn":'t7.:J<l to a.::\~•)i> r: in t:he name cf the Commom1oal th 
works of :.irt only :.tttc:: such wo:.:-k of art: is suboittcd to 
thA Art. Co;r.;1i!Jaion c.nd by it <le~~t!d wo:-th7 of ~e-.:c?tance. 
Coda of VirGinia of 1950, 5c~ticn 9-12. The Art Con:::linsion, 
in.adminint:crin?. it:J fu:ictiona, haa published rules and 
proc~d~~~c (exhibit D) that~cn?, other. rules contains the 
follcrJing provinion '1hich seen.a to ba the operating 
lBnt1uagQ th3t trii,eered petition~r•a suiti 

.,It in importnnt, particularly fer portraits, 
that prclioinary 0kctchco, cartoono, color 

. phl'.>to~raph~, or other 'fl:i.:"1'.?lbi..nE'.~! ~1ork be 
submitte<l to the Co~t.lt1on before tha work 
is ccmjll~ted to s1.1cb. &'"l c~tent that chrut.seo 
would bo d1ff1.cu.lt." 

In np~lyin~ thiB ·provioion to ~ctitit)ncr's work, 
the Art Ccm,i~nion orccrs c~~~z~g baned u7on hia 
prelL~i~Rry tencor nnd pctitic~~r te.~la coerced into 
comr>lyinr, fo-r f.enr that fe.ill!re to co 50 ~ill :re3ult 
in ultim..,tn r~j ectio11 of. his finished uor!~ by the 
Cor:r.iiasion und~r ~9-12. 

Th«-' C?tH?~ticn tt" be anowt.?rcd is ~,·he.t':ler the preliminnry 
conrciv~ cffoct of Rul•.? tic ia viclt?.t!.v~ oi r;et:itioner' o 
FtrGt Amf:lacircicnt ri~hto. Ho co!:'.:Jl~int ia 'TOicl!rl a.bout tho 
Are Con;rnienion •.o rir;ht to rej cct ooo of hia port:-n.it:r. 

Th<! lnw D'-'t>rr?A .settled th:!t Dtllt'.!t~~, ordin;~ncos and 
Stntc n:mction~d rulcri tmd uroccdttrec ~Jhich tend to f!:O:~rt 
a prior rc~trnint on r·1rst An~n.d:.1-:mt guarru1~ee1' n.ro 
conotitntic.:-i.~llv ir.iry<·rf!',issic·l~. ~;~~~ v. ~!:· •. :.Y:.1esGot11. 283 U.S. 
697. "rhr.t m.:ch· p:.-:otc:ction ia r.ppl1c"iiblo f~)a.Cf-i1!~·1:hod:l of 
exprtloa!.o:-t no~o · C'l'.lully wall ::i 2 t tlc<l. ~~:.,_'l!:~~-ii~!~~~~.!:.\,"~t-!nc. 
v, Hllno~~ • .36] U.S. !f9J. To l\Voit! ~ constitu;:10~1t::l. \'J...o .. ntfOn, 
a r~~-trn-i"nt c~ I"irr.t _.;.::-01Hk1c:1t: rir~ht:3 r-.:.:ut f!J.1,l jt·.r;cL:icntion 
in ooee ovcrr!dini; pu!-.lic int~rcot: and mq lo.~islntion 
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Mr. Dnvid Silv~t·te 
J. Thcr.n!lB Stc!~t'!r, Eoquira 
Jnnuc.ry 16., 1974 
Pazo Throe 

restraining the rir,hts must be narrowly drnun to correct 
only the evil to be g~rded agninst. No su~~estion is 
mndc by tho <lcfcnd0~~ of ~ny ovcrridin~ public intcrcot 
that is protected by Rulo 4C nnd its cntira justificntion 
is pitched on the n~~inistr~tiva need for intcrnsl 
controls to rogul4tG tha Art Co:c-liasion'a operations. 

Thn bro~dncD~ of 4C atlcr~:s the Art Cot!T.iisgion to 
shape the vork of n subnittin~ ~rtist to confon!l to the 
aesthetic likes and dislik€.a of the Cor.:mia!lion ne?:lbers 
with no appnrent procedure for revic~ of its actions. 
Such unbridled a.uthc:-it7 puts tho art:int: in a pooition 
of coerced aubm13sicn to avoid ultimate rcjoction and is 
a·direct restraint on his fraedora of ~~pre3oion. 

Tha Attorney Gcnoral suggcots thnt in a donor/donee 
relD.tionship, tho ec~onwe11lt:h, lika any ot:hcr donae, has 
an absolute ri!;ht to declin~ to accept o. gift. \·rnilo this 
tnny ba true in a gene~nl S!mso, the CoC'£1onwcalth csnnot 
uso raca, 9C4 or ethnic background ns a criteria for 
-determining donor eligibility nor c~n it uso waiver of 
First J.mcncinc.nt guarantees aa :i conditicn for detcrm~.ning 
donor eligibility. 

Mr. Steger is requested to stibmit an cw:dcr 
declaring that the Art Co~ission does not hevo the right 
to apply Rula 4C as n condition to conaidering po~traita 

·.as·gifts to tho Co41L~onwc~lth. This ruling doc~ not 
affact the Art Co:n::iission's ri~ht: to <:!pply Rulo 4C in 
situstious ~~ere tile C~.!)!l~nwealth is a contractL~g pa~ty 

· .. with the artist. · 

Very truly yours, 

Richa~d L. Williams 

RLW/jat 

.. .. 
. .. 
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ORDER 

This cause came on to be heard on the applica~ion of · 

petitioner -David Silvette for declaratory judgment pursuant 

to§ 9-16.9 of the Code of Virginia (1950), as amended, for 

the purpose of determining whether Rule 4c of the "Rules and 

Procedures of the Art commission" violates the rights of the 

petitioner under the First Amendment to the Constitution of 

the United States, and the court having examined, heard and 

duly considered the pleadings, exhibits, documents and argu­

ments of the respective parties, and having made its findings 

of fact ~nd conclusions of law, it is 

-ORDERED AND DECREED: 

1. The Art Commission shall not apply Rule 4c of the 

Rules and Procedures as a condition to considering portraits 

submitted as gifts to the Commonwealth; 

2. This Order shall not be construed to prohibit any 

artist, or donor Of a work of art, from voluntarily submitting 

a work pf art, tendered as a gift, in any stage of develop­

ment or completion, to the Art Commission for its review and 

opinion, nor shall this order be construed as prohibiting the 

Art Commission from making a full and frank criticism, 

commentary and Opinion of the artistic character Of a Work 

of art, tendered as a gift, any stage in which it is submitted, 

nor from suggesting changes in such a work, or stage thereof, 

and reconsidering a work or stage so altered. 

A-26 
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3. This Order shall not affect the Art Conunission's 

right to apply Rule 4c in situations where the Conunonwealth 

of Virginia is a contracting party for a work of art, nor 

shall it affect the provisions of Chapter 2, Title 9 of the 

Code of Virginia (1950), as amended. 

A-27 

Enter:· 2/1/74 /s/ Richard L. Williams 
Judge 

Seen and objected to: 

/s/ David Silvette 

January 24, 1973 
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MOTION TO VACATE OR MODIFY JUDGMENT 

Comes now the Commonwealth of Virginia, ex rel. the Art 

Commission, by counsel, and moves this Court as follows: 

1. To rehear and vacate the judgment entered herein on 

the grounds that there has been no actual controversy between 

the parties since defendant has continually asserted through 

the course of this matter that its "Rules and Procedures" are 

not requirements and that the ensuing arguments over whether 

or not they would violate complainant's rights if they were 

requirements, have been merely academic. 

2. · In the alternative, if this Court believes that there 

is an actual controversy, to modify the judgment entered herein 

by taking jurisdiction of this matter under the provisions of 

§ 8-578 of the Code of Virginia (1950), as amended, rather 

than under § 9-6.9, on the grounds that defendant believes that 

this Court did· not decide the question of whether the Art 

Commission is an agency for the purpose of Title 9, Chapter 1.1 

(Administrative Agencies Act), but instead entertained juris­

diction under this Act for the sole purpose of allowing 

complainant a forum, and that the question aforementioned may 

be answered in the negative or not answered at all and still 

complainant would have a forum under § 8-578; a~d further, 

defendant would acknowledge and concede proper venue in this 

Court under § 8-579, and that apart from the modification for 

jurisdiction, the judgment may remain unchanged. 

A-28 



3. To temporarily stay and vacate the judgment entered 

herein until the foregoing motion to vacate or to modify is 

disposed of. 

Dated February 15, 1974 

.·· Respectfully submitted, 

COMMONl\7EALTH OF VIRGINIA, ex rel., 
THE ART COMMISSION 

By:" ~/_s~/ _____ J_. __ T_h_o~m~a_s~S_t_·e~g~·_e·_r·--------~ 
Counsel 

Andrew P. Miller 
Attorney General of Virginia 

J. Thomas Steger 
Assistant Attorney General 

Supreme Court-Library Building 
1101 East Broad Street 
Richmond, Virginia 23219 
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I: VIRGINIA: 

• ! 'IN THE CIRCUIT co.un:r OF THE CITY OF RlCIIrIOND, DIVISION I 

• 

f DAVID SILVETTE, 

; .. ~ 
~ 

Complainant, 

) 
) . 
)-

: . ·~ .. 
· ..... 

.. 
. . 

~- .. 

·'. ~. -~ 
'· :"· .. 

.,: :· :.· 

.. 
:· -~" .. . . . 

. i .. ·.· 

.. ~· . 

'..:. 

~ v·. 

~

1 
.. THE COMi·!ONWEALTH OF VIRGINIA ~ ~. , i THE ART COMMISSION 1 

) 
) . 

) 
)' 
) 
) 
) 

. 
No. A-2968 

. . 

' Defendant. 

~ 
fi 

ri. 
ORDER TEl.\iPORi'\RILY VACATING AND 

SETTI~·JG ASIDE JUDGHENT 

'.rhe motion of defendarit to ·vacate or modify judgment having 
:.-.. : 

been filed herein, and it appez::::.'±ng that complainant has been 

notified thereof and of the date and time of hearing below; it 

·is hereby ordered: . . _: ·-:~ · ... : : .. : ~· ·r •; • :· . ~ ... · . ; . 

1. That said Motion to Vacate or Modify Judgment be set 

down for hearing on Febru~ry 25, 1974, at 12 o'clock noon. 

·, 2. That ~1c judgment entered herein on February 1, 1974, 

be temporarily vacated and set aside until said motion is dis-

posed of. 

. . . 
//;1 ~·. 

!Lfu:J.i' (ff rt,··,~'·'""" 
It ask for this 

• - - -- - - . . .... -· ~ ---· ~ J -- - • 

. ' 

. . 
.. 

//, 

... 

-·· .......... .. 

Judge 
.· ··•· · ... 

. . 
·~ ... . •. <· 

~ · .. 
. . .. 
• I'"' ...... .,.:_;. __ ••ot •• • ~-·-- •• ............... - .... -

·" 
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. ~ : 
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<!Jircnit <!} otti! 
OF THE 

C!}itu of :;Zicipncuh 

RICHARD l. WILLIAMS 

JUOGC Mnrch 8, 1974 
COURTS 8UILOINO 

1001 EAST 9ROAO STREET 
RIC~MONO, VIRGINIA 23219 

J. Tho~iw 
Asaist~nt 
1101 El!St 
lU.chmond, 

.. 
: -~ ~-

·: .... -~: .· . 

Steger, Esquiro 
Attorney General 
Broad Street 
Virginis 23219 

·-\::··· ··. 
'. 

R.c: 

Dear Y..r. Stcgeri 

·~·· . 

;. ·. 

..... 

Silvette v. The 
Art Co?J!1iinsion 

•.; 

.·: .··· 

. · .. : 

Aft~r further consideration of 'thic ~att~r, I 
have conc ... udcd thr.t rc.y earlier rulings ohould stand. 
Accordir.gly, the enclosed crder vsc~tinp. Judge Sands' 
order of February 15, 1974 and reins ta.ting my ordcJ: 
of February 1, 1974 waa er..tered today. 'l11e objection 
of the parties is noted. 

Very truly yours, 

.. 
( ~· 

Richard L. Williams 

RLW/jst ~-. ,• . 
- Encloaure 

cc: Mr. Dnvid Silvetto 
1613 Westbrook Avenue 
Rich:non<l 1 Virginia 23227 
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8th March 74 
THE----- DAY OF --------------19 ---

David Silvette~ 
• 

against 

The Connnonw.ea 1th of Virginia, ex rel 
_, The Art Commission, 

Plaintiff 

Order 

Defendant 
·~ . ... 

'. 
Upon motion of the defendant to vacate· or modify 

the ju~gment order entered in this cause on Febr.uary 1, 
" 

. 1974, and the matter having been argued by counsel', it 

. is hereby ORDERED that the aforesaid motion be denied and 

that the judgment order of February 1, 1974 shall stand 

in full force and effect~ 

::~:./?~l. tJ~ 
: . .· . . : .· ·.~ ~: . ·<. : 

.. 
. . . . : 
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NOTICE OF APPEAL AND ASSIGNMENT OF ERROR 

TO: The Clerk of .the Circuit Court 
of the City of Riclunond. 

Counsel for the Commonwealth of Virginia ~ rel. the Art 

Commission, defendant in the above-styled cause, hereby gives 

notice of appeal from a final order entered herein on March 8, 

1974, and sets forth the following assignments of error: 

1. The Court erred in failing to dismiss the cause on 

the ground that this cause did not present an actual, justici-

able controversy. 

2. The Court erred in denying defendant's motion to 

dismiss,. which was made on the ground that the Administrative 

Agencies Act did not confer jurisdiction on the Court to hear 

this cause. 

3. The Court erred in holdin~ that Paragraph 4C of: the 

"Rules a·nd Procedures" of the defendant Art Commission adversely 
• affects complainant's rights under the First Amendment to the 

Constitution of the United States. 

A statement of the facts of the case will be filed. 

· ...... _ 

COMMONWEALTH OF VIRGINIA ex rel. 
THE ART COMMISSION, 

By: ._/_s.:.../ ___ J_. =T_h_o_m_a-=s,_s_t_e_g"'--e_r ____ _ 
Counsel 

Andrew P. Miller 
Attorney General 

Gerald L. Baliles 
Deputy Attorney General 

J. Thomas Steger 
Assistant Attorney General 

Supreme Court-Library Building 
1101 East Broad Street 
Richmond, Virginia 23219 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE CITY OF RICHMOND, DIVISION I 

DAVID SILVETTE, 

Complainant, 

v. Civil Action 
No. A-2968 

THE COMMONWEALTH·OF VIRGINIA .~.~._-rel., 
THE ART COMMISSION, 

Defendant. 

STATEMENT OF FACTS AND INCIDENTS OF TRIAL 

1. The Complainant is David Silvette, 1613 Westbrook 

Avenue, Richmond, Virginia 23227. 

2. The defendant is the Art Commission of the Common-

.wealth of Virginia. 

3. Complainant proceeded without attorney. 

4. The defendant's attorney is Thomas Steger, Assistant 

Attorney General, Office of the Attorney General of Virginia. 

5. Complainant commenced this action by filing a Petition 

for Declaratory Judgement, which was served on Floyd Johnson, 

Chairman and Secretary of the Art Commission on June 18, 1973. 

6. The petition stated complainant's cause of action as 

follows:: 

a. The Circuit Court of the City of Richmond 

had jurisdiction to hear the cause pursuant to 

§ 9-6.9 of the Code of Virginia (1950), as amended. 

r 

' 

., 



9. In September 197 3 ·' defendant's motion to dismiss was 

heard before the Court. The sworn testimony introduced by the 

parties is summarized as follows: 

a. For the defendant: Mr Louis Ballou 

stated that he is a member of the Art Commission, 

and had been for approximately 20 Y.ears. He had 

participated iri the adoption of the "Rules· and 

Procedures" (def. ex. 1), which he gave to the 

Court and stated that their purpo'se was to in­

form artists and architects as to how they might 

make· submittals. He stated that the "Rules and 

Procedures" were not intended as regulations 

having the force and effect of law. Making 

specific reference to 4C thereof, he stated that 

it was intended to emphasize the importance of 

the opportunity for review of preliminary sketches 

of an artist's proposed work. If an artist avails 

himself of this opportunity he would learn of pos­

sible critic ism of the Art Commis,sion at a stage 

when he could more easily take suoh criticism into 

account. But, the artist is not compelled to tender 

preliminary sketches and may choose to submit only 

the finished work. Mr. Ballou said that finished 

works are judged on their aesthetic merits, without 

regard to the fact that preliminary sketches were 

not tendered. If the Art Commission is not satis­

fied with a work, but believes that it could be 

- 3 -
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rendered satisfactory if certain changes were 

made, the work is approved with the condition 

that the changes will be made. He also said 

that Mr. Silvette, the plaintiff, normally sub-

mitted only finished works and that they had 

never been disapproved on the basis that prelimin-

ary sketches had not been tendered. On several 

occasions, however, the Art Commission was not 

satisfied with the finished work and either 

requested him to make changes or conditioned 

approval of the work on the basis that changes 
I 

be made. The conditional approval is given in 

lieu of outright disapproval. If outright dis-

appr6val is giv~ri, with no understanding as to 

what changes the Art Commission believes are 

needed, the artist then·must return to another 

meeting if he wishes to resubmit. If conditional 

approval is given instead, the artist may return 

to his studio, make the changes as discussed, and 

have the painting presented ~o the appropriate 

State institution. (Pl. ex. 10) 

b. For the complainant: Mr. Silvette stated 

that he was a professional artist of long standing, 

and that he was frequently commissioned to paint 

portraits of important state personages, which 

were intended to become State property. If a 

- 4 -
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private patron commissioned the portrait, 

Mr. Silvette's contract would include a pro-

vision or understanding that Mr. Silvette 

would not expect payment for his work if the 

State did not accept the work. Mr. Silvette 

ha$ appeared before the Art Commission, in 

order to submit his work, on numerous occasions. 

His work had not been rejected. He stated, 

however, that the practice of requesting or 

specifying changes in his finished works, which 

the Art Commission had engaged in for an extended 

period of time, constitutes an arbitrary and 

unreasonable means of controlling and censoring 

the artist. He stated that he has a right to 

express himself in his work as he thinks best. 

What the Art Commission may consider artistic 

flaws are actually deliberate expressions of his 

owh artistic judgment. The Art Commission may 

accept or reject his works, but if they inform 

the artist that certain changes in the work 

would be necessary in order to meet the satis­

faction of the Art Commission, this is illegal 

control and censorship of the artist. Mr. Silvette 

al1so emphasized the perf erred position which the 

First Amendment gives to art as well as to other 

activities. He gave to the Court a set of folders, 

- 5 -
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which contained correspondence bebween himself and 

.the Art Commission, pamphlets which he had prepared 

explaining his· position, excerpts from Art Commission 

minutes and copies of certain legal decisions. 

(Pl. ex. 10) 

10. The Court overruled the motion to dismiss, stating 

in a letter that 4c of the Rules and Procedures completely 

controlled the rights, privileges and interests of artists 

who aspire to give the Commonwealth works of art. The Court 

stated that to give the "Rules and Procedures" the restrictive 

construction urged by the Attorney General's Office would 

competely frustrate the purpose of the General Administrative 

Agencies Act. Accordingly, he took jurisdiction under that 

Act. Defendant excepted to this decision by letter of 

September 19, 1973. 

11. Defendant denied the allegations of complainant's 

pe~:ition on September 20, 1973. 

12. Counsel for defendant served a Notice to Admit Facts 

on complainant on October 17, 1973, containing 26 statements 

regarding the qualifications of the members of the Art Com­

mission and the application of 4c. Complainant admitted 19 

statements and disputed 7 statements. 

13. A meeting was held .in Court on November .20, 1973, 

without testimony, to settle the issues. In addition to the 

statements admitted in the Notice to Admit Facts, it was 

agreed that the State imposes no criminal penalty if the 

- 6 -
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artist does not alter his work to satisfy the Art Commission. 

Complainant stated ·his position that the Art Commission could 

approve or disapprove a work, when submitted as a gift, but 

contended that the Art Commission could not tell the artist 

why it was not satisfied with a work or tell the artist what 

changes were necessary or requested to satisfy the Art Com­

mission's opinion of the work, because to do so· would 

transgress upon the artist's freedom of expression under 

the First Amendment. The Court permitted counsel for defendant 

to 'file a final brief on the case by December 20, 1973. 

14. The defendant filed its brief by December 20, 1973. 

15. The Court issued a memorandum decision in a letter 

dated January 16, 1974, stating that 4c was a direct re~ 

straint on the artist's freedom of expression. The Court 

requested counsel for the Art Commission to submit an order 

declaring that the Art Commission does not have the right 

to apply 4c as a condition to considering portraits as 

gifts to the Commonwealth. The ruling would not affect the 

application of 4c in situations where the Commonwealth is a' 

contracting party. 

16. On February 1, 1974, an order was entered to that 

effect, but neither prohibiting voluntary submittal of 

preliminary sketches nor prohibiting full criticism, com­

mentary and opinion nor prohibiting s~ggestions and recon­

sideration of works changed on the basis of those suggestions. 

- 7 -
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17. Defendant moved to vacate·or modify the judgment, 

and to temporarily ·vacate the judgment on February 15, 1974. 

On this date an order was entered temporarily vacating and 

setting aside the order of February 1, 1974. 

18. The Court heard arguments on the motion to vacate 

or modify on February 25, 1975. On March 8, 1974, the Court 

ordered the motion be denied and that the order of February 1, 

1974, stand in full force and effect. 

19. Defendant filed its Notice of Appeal and Assignments 

of Error on April 3, 1974. 

COMMONWEALTH OF VIRGINIA ex rel., 
THE ART COMMISSION 

BY: ~/_s~/ ____ _._~_.-=-T_h_o_m_a_s,,..-S_._t_e~g_e_r ________ __ 
Counsel 

Date: May 17, 1974 

·complainant (Date) 

/s/ Richard L. Williams 5/21/74 
Judge (Date) 

- 8 -
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COLLEGE OF WILLIAM AND MARY 

Portrait of Mrs. Philip Wallace Hiden 

Mr. Allan D. Jones, artist, presented this portrait which he had 
painted from photographs and from another portrait which he previously painted 
of Mrs. Hiden. He stated that the portrait is to hang in the Earl Gregg Swem 
Library. · .-.. 

The Commission approved with the suggestion that the light value of 
the linen border between the portrait and the frame be lowered or subdued. 
Mr. Jones agreed to replace. this border accordingly. 

Mathematics - General Classroom Building 

~resident Paschall and Mr. Robert English, ~epresenting the College, 
and Mr. Hubert L. Jones representing Wright, Jones and Wilkerson, Architects, 
appeared before the Commission and explained that due to a shortage in appropri­
ation, it will be possible to build only a portion of this building at the 
present time but that they hope to get additional funds to finish the balance 
in the not too distant future. · ·: 

~ ! \ 
.·· ... 

.. · Preliminary drawings were resubmitted showing a method of construction 
· .of the two lower stories of the building and providing for the additional floors 

when funds are available. • .• '.. ; 
.. : . . : . ', .: l '. . 

~.: .-.J . : • . . .. . . . . 
.• .. 

·. · •.. ;·::: . ... 
· The Commission approved • 

·, .: .. 
. ~ · .. 

. :. ·: .. / .. -. .. · -~~· s Dormitories ..·_ . .'' .'. ·. ·<,:_:,:_~:·:.·, .: ,:· ... : . _'.' .: .-::_;~·; 
.... ~·. ~ . . . . . ~. 

·.: ..... · ... , . . . 

.•, . 

.. 
· · ·President Paschall and Mr. Robert English, representiPg the College, 

i . - . . 

and Mr. Hubert L. Jones representing Wright, Jones and Wilkerson, Architects, 
presented workin.g drawings Nos. 1 to 12, inclusive, dated August 1966, consist­
ing of a site plan, floor plans, elevations and details.· . 

. . : · .. t • 
· .. ·• .. (,!\-.' 
. ' , .. . .... ~ The Commission approved. 

', 
... • '\o ··t . 

. _.,.· .~ "t .. 
... - ' UNIVERSITY OF VIRGINIA 

Portrait of ~an Chnrlcs C. Abbott 
' ..... 

; .. 
l· 
~ 
~ 

-~·· ., 
i' 

. . President Edgar F. Shannon, Jr., Mr. Frederick Nichols, and 'Mr. 
Werner K. Scnsbach presented the above-noted portrnit, painted by Hr. Edr.1und 
Archer, which was comnissioncd by a group of Alumni and the Board of Visitors, 
and which will be hung in the Graduate Business School. 

The Commisst.on voted approval of the portr.'.lit, with the suggestion 
thnt the lir,ht trian~lc in the upper rit;h t-h:md cornl.!r be toned down, and the 
highlight of the white hair be subdued :>lightly. J,, 

bVSi,_ 
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COLLEGE OF WILLIA.._! AND MARY 

Mr. Thomas E. Thorne, Head of the Fine Arts Department of the College, 
submitted the following works of art: 

(1) ?ortrait of Mrs. Cressett by Mary Beale 

This is a 17th century portrait, in its original frame, which 
belongs to Mr. Thorne and which he proposes to give to the College. He is un­
certain as to where: it will hang, but thinks it is possible that it may be 
added to the teaching collection in the Fine Arts Building. 

The Commission appr.oved the acceptance of the portrait. 
. . 

Portrait of Bathhurst D. Peachy, deceased 

This portrait was painted by Captain Ledyard Towle, 
: h~s been offered to the College by Mrs. Peachy. Mr. Peachy was an 

.: · . · the College of William and Mary. 
• ...... : 

artist, and 
alumnus of 

.. ·The Commission voted that the portrait 
0

did not have sufficient 
) .: .: .artistic merit to warrant its acceptance. 

~ • ~··. I 

. . 

.. '· . '. (3) ...... \ Portrnit of Alf J. Mapp, deceased 

... < This portrait has. ji:i~t recently been:' compl~ted by the artist, 
· Carlton Neal, and was painted frcn photogra~hs • 
. ' . · .... -.-: ·. · .. 

The members of the Commission made the· following comments: 

Ca> The hand resting on the book should be toned down • 
.. . . - . ~ . 

.. : ..... _:_:·~·." ... i.~ ."·" -~"· . , (b) , ... : . 
The leg on the right-hand side of the p~~nting should 
be enlarged • ... · ·4:· ·:· ', 

.- : .. -~ ' ' . 

.. . ···· .·\·:·r; :/ .. • <c> The background around the head should be lightened • 

. .•.... ....... 

::'.· . . :~· ... : . 
. .. 

(d} The area between the table and the subject's right leg 
should be eliminated. 

..· 
' 

Mr. Thorne stated tha·t he would pass these comments along to the 
artist, and it was agreed that the portrait would be resubmitted to the Commission 
after these adjustments have been made. 

' ~· , 

•·. : (4) Portrait Bust of Mme. Olivicr 1 by Houdon 
.< 

Mr. Thorne showed photographs of this marble bust which is now 
in New Jersey. It is to be given to the College by Mr. and Mrs. Randolph Ruffin. 

The Commission unanimously approved the acceptance of this bust 
by the College. 

;, 
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' 
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~· 
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.. 

. . -s~ 

DEPARTMENT OF WELFARE AND INSTITUTIONS 

Pre-Release Center ·, .. 

Presenting this project was Mr. James M. DiFran­
cesco, of the Bureau of Engineering for the Depart­
ment of Welfare and Institutions. 

Materials submitted for consideration were a 
site plan, outline plan of buildings and elevations, 
four sheets thereof dated October 1969, also bro­
chures of metal buildings and color samples of mater-
ials ppoposed to be used. ./ 

The Commission approved, and stated further 
: ~hat submission of working drawings would not be 
·_-.'required. . .. . . ! ... : ·• . · .... ; ... ,. 

.. · .. · . ' 

---~-------------------------------------------------., .. ... '. 

VIRGINIA COMMONWEALTH UNIVERSITY·- Health Sciences Div. 

. ~: 
::·_:·. 

Portrait of Dr. Simpson . . 
. '·. ':.-.: ..... . . ~-

The portrait of Dr. Richard L. Simpson~ reti­
ring Professor at the School of Dentistry, was pre­
sented by .the· artist, Mr. David Silvette. 

. :.' . 

·The. Commission requested minor changes in the 
area of the glasses and in the lower right-hand por-
tion of the painting. 

Mr. Ballou agreed to view the changes at the 
pleasure of the artist, as presentation of the por­
trait is scheduled for early December. 

.. ~· . .. ·. 
Subject to the above comments, the Commission 

approved. 

\ 
---~-------------------------------------~---------~ 
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MARll Pl[TRI. RICI040NO 

MAllY F'. WILLIAM s. LYNCH•UAO A- 4 5 
THE ART COMMISSION 

MINUTES OF THE MEETING OF THE ART CONMISSION 
HELD IN RICIIHOND, VIRGINIA 

Members present: 

• May 61 1966 

Misses Marie Pietri and Mary F. Williruns, 
Messrs. Louis W. Ballou and A. Edwin Kendrew, 
Chairman. 

.. .. . . . .... . . .. 
Absent: Mr. Floyd E. Johnson. 

4 •• • 

. . 
·'. ... Mrs. Margaret C. Miller acted as Secretary • 

. .. 
---------------------------------------------------------------------------

VIRGINIA ASSOCIATED RESEARCH CENTER 

(

.· Addition-~··Laboratcry and Instruction Buiiding '/ · · · 

. : Mr. D. L. ··~e-.Boston, representi~g Marcellus Wright & Partners, 
~rchitects, present:d working·drawi?~gs Nos. A-1 t~ A-10, dated May 6, 1966, for 

· the above-noted proJect. . . . , . \ · ·. . . · · .. ·,\. ·... . . . : ;. :' . .. ,-..... ,: : .... : . :; 

~ ··.:.".·'> 

:·· 

j· 

::tt 
... ..;.l, 
··'J. 
. ' ·:,:l' ·~ .. ·_.-.:.i.~.~Co~~P~_oved. ·\ .· ·'..:·'..! 

....... • . . ~--_:___- . .. ·1;a, 
•: . ~ .. 

MEDICAL COLLEGE OF VIRGINIA 

Portrait of Dr. Ernst Fischer .· .f 

Col. John H. Heil, jr. of the Medical.Coll~ge and Mr. Hans Gassman, 
artist, presentQd a progress study of the above-noted portrait, and stated that 
it would be helpful to have the members of the C~nmission view the portrait in 
this preliminary· state, before its completion •. 

The members ofl;he Commission made a numbe~ of comments, centering chief­
ly on composition. }1r. Gassman said these would be· very helpf~l as work progresses 

· to complete the portr'4i:. ·: 

· Col. Heil and Hr. Gassman expect th.'.lt the ·final paintin~ will be ready 
for submission at the June meeting of the Commission. 

.... ~ . '· · ... 

! 

MT?' (-;{\~ s ~i AAI IS A r~:r1s r-
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.. -:-: -.4 A'. t:~ 
i. Pl""l\I. \'I'"/~'. .... ·~ 

.~ ' : ' > ( &.::. 6.} ' 

• 
I( No vJ .-, } .... ~ 
I - 1::. 

'] . .... 
•! 

' 

.~ ... 
"} 

.f 
} 
-t 
!; 

-~ .. _f 
.. .i 
·1 ., 

·i 
J 
' . l 
l 

. .. 
'l 

-t 
: t 

• 
~.t 
. t 

i' 

' :· I . 



A-46 

I 
I 

/ 

MEMBERS 
,,,. llHD SCCR&TARY 

"UIL.DIHC::, WILLIAMSllUAQ 
MILLS E. GODYllN. JR., G:lVS:RNOA 

.J.oUll W. 01\LLOU. RICH1'40ND 

• 

'f'LOYO £, JOHNSON, CHARLOO'TCSVILLE 

A. EDWIN KCNDAEW, WIL'LIAMSDU!tlO 

MARIE PICTRI, RICHMOND 

'MIJlY F. WILLIAMS, LYNCHBURG 

THE ART COMMISSION 

MINUTES OF THE MEETING OF THE ART COMMISSION 
HELD IN RICHHOND, VIRGINIA 

Members present: 

January 5, 1968 

Miss Mary F. Williams and Mr. Floyd E. 
Johnson, Acting Chairman; 3lso, Mr. A. O. 
Budina and Mr. L. G. Hillquist, members 
pro tem. 

Various staff members from the Division 
of Engineering and Buildings attended the 
meeting intermittently during the day. 

Mrs. Margaret ~. Miller served as Secretary. 

Members absent:· Miss Marie Pietri and Mr. Louis W. Ballou, 
on account of illness. 

----~-----------------------------------------------~-----------------------

MINlITES OF LAST MEETING 

The mlnutes of meeting held December 1, 1967 were approved. 

PORTRAIT OF LT. GOV. 'MONTAGUE 

Mr. David Silvette, artist, submitted this portrait which he had been 
commissioned to p<?int by Mrs. Charles Beatty Hoore of .Toddsbury in Gloucester 
County. He had painted the portrait from an old tin-type and had attempted 
fo conform to the style of other portraits of the period - l860. 

He stated that the portrait had b~en given to the State by Mrs. Moore and 
will be hung in some appropriate location in the Capitol. 

The Commission approved the portrait, subject to the elimination of two 
background streaks on the right side and one on the lower left. 
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COMMONWEALTH OF VIRGINIA 

RULES AND PROCEDURES 

of the 

· ART COMMISSION 

!,•l 

Adopted 
January 1, 1950 

Revised 
July 1, 1967 

.t· 

.. · .. : 

.. ' 

Second Revision August 7, 1970 
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THE ART COMMISSION 
RULES AND PROCEDURES 

1) LAWS Laws may be found in the Reorganization Provisions 
of the Code of Virginia, 1948, Chapter 2, Para­
graphs 9-7 to 9-12 1964. c. 234. 

2) MEETINGS 

·.! 

·-' 
l • •• : •••• 

. :r 

a. Regular 

b. Special 

c. Executive 

Regular meetings will be held on the first Friday 
.of .each month, in Richmond, unless a change is 
deemed necessary by the Chairman in·consultation 
with other members of the Commission. 

Special meetings may be called at the request of 
any member, after it has been determined that a 
quorum may be expected. 

Executive meetings may be held when deemed advi­
sable. 

d. Inspection ~nspection trips to sites of structures or works 
of art may be made, if deemed advisable, by the 
Commission as a group, or delegates may be ap­
pointed for the purpose. The action of any one or 

·· . more delegates-must be ratified by the Commission 

e. Notices 

f. Minutes 
;_ .. 

,. 

; . 

' ' : . as a whole. 

Notice of meetings, with a tentative agenda, will 
be sent in advance to all members, and to the Di­
vision of ;~ngineering and Buildings. 

Minutes of the deliberations and decisions of the 
Commission shall be prepared by the Chairman or 
Secretary and recorded in a loose-leaf binder. A 
copy of such minutes shall be forwarded to each 
member, including the Governor, to the Division 
of Engineering and Buildings and to the Director 
of the Budget. Relevant excerpts from the minutes 
will be forwarded to those who have made submis-
sions. 

. ; .·. 
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3) PRESENTATION 

a. Appoint­
ments 

b. Represen­
tation 

c. ·Records 

· d. First sub­
mittal 

Agencies or institutions having matters requ1r1ng 
the approval of the Art Commission shall communi­
cate directly with the Chairman, indicating the na­
ture of the submission, whether it be schematic or 
preliminary drawings, or other matteis. Those re­
questing reviews will be notified of the time and 
place at which they can make their submission. 

Agencies or institutions, having arranged for a 
submission to the Commission, shall send one or 
more official representatives to the meeting, in 
addition to the architect, artist or sculptor. 
These representatives shall be familiar with the 
matters presented, and qualified to answer questions 
which might be raised by the Commission. 

A presentation shall include a written statement 
indicating the institution, the project title, the 
names of those in attendance at the meeting, and, 
in the case of architectural projects, the dates 
and numbers of drawings exhibited, and models, 
photographs or other pertinent exhibits. 

The first submittal of a project to the Art Com­
mission may be made in very simple form, i.e. 
schematic drawings (site plan, floor plans, eleva-

· tions and sections) of sufficient clarity for.the 
Commission to understand the objectives o'f the 

. : '": . : .... ~ .. , . :; ! r: planning. 

e. Second 
submittal 

:c 

'_:,, .· ·. 

f. Construc­
tion Docu­
ments 

The second rubmittal shall be made during the design 
development phase and shall include complete prelimi­
nary drawings and rendered perspectives if deemed 
necessary for design interpretation. The Commission 
may require detailed presentation of spaces open to 
the general public, such as auditoria, reception 
areas, etc. Samples of materials proposed to be used 
·shall be required at this time, and in some cases 
models may be required. The second submittal shall 
be supported by statements from the Governor's 
Office and the sponsor, indicating that the project 
is estimated not to exceed the appropriation there­
for. 

It will not be necessary to submit a project in the 
Construction·Document phase, unless required by the 
Commission because of major changes or other unusual 
circumstances. 

-2-
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g. Capital 
Outlay 

4) WORKS OF ART 

a .. 

IG-1/JHL 

Tt Tto(J Tf/I S 
AS R EFE RRe\::) 
O A) RULe­

a_, 
c •. 

d 'TE'f.T 15 

Capital Outlay and Capital Improvement projects 
shall be submitted as outlined in the "Manual for 
the Planning and Execution of Capital Outlays", 
obtainable from the Division of Engineering and 
Buildings. It is understood that the Division of 
Engineering and Buildings will advise the Owner, 
through a written form, a copy of whl.ch will be 
forwarded to the Art Commission, of authorization 
to present a project to the Art Commission for 
consideration. 

Works of art intended for public display at State 
institutions must have the Conunission's approval, 
except for those which are to be displayed on a 
temporary basis not exceeding a period of two years. 

Submissions shall be made to the Conunission at the 
regular meetings; should such submission present a 
hardship, arrangements may be made to have one or 
more members of the Conrrnission visit the location 
of such objects~ or the Commission may consider 
the submission of models, detailed drawings, pho­
tographs or cartoons which might prove sufficient 
for final action. 

rEo LIKE Tt11s-7 

It is important,· particularly for portraits, that 
preliminary sketches, cartoons, color photographs 
or other preliminary work be submitted to the 
Commission before the work is completed to such 
an extent that changes would be difficult. 

e. 

f. 

. ~,.- . 

5) HISTORIC 
DOCUMENTS 

Designs to be executed in metal should be submitted 
before casting or welding. 

To ensure final approval by the Art Commission 
';.·c- prior to any dedication, a preliminary submission 
·--.:-: should be made a full two months in advance. 

State art museums may acquire works of art without 
consulting the Art Conunission, providing such works 
have not been previously rejected by the Commission . 

Historical or educational objects such as paintings 
or sculpture may be accepted by State institutions, 
but shall not be.displayed in a public room without 
the Conunission's approval, except on a temporary 
basis, not to exceed two years. 

-3-
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6) DECISIONS Acting for the Governor, the Commission shall send, 
in writing, to the agencies and institutions con­
cerned, its decisions on matters brought before the 
Commission. 

7) AMENDMENTS These procedures, except where defined by statute, 
may be amended, added to or repealed in whole or 
in part, at a regular meeting by a majority vote 
of the members present, subject to the approval 

:, . 

of the Governor, provided the notice of the meeting 
to all members includes an announcement of any such 
proposal. 

.· - Adopted by the Art Commission of the State of 
; : Virginia August 1, '' 
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1~/µdt_ 
Linwood Holton, Governor 

n ~. /2. 1£ .4 
~,. ~~<l!lAL='--c'i1'1"\"1._.li<ll~----

. Louis W. Bailou 

• l •• 

Marie Pietri :. m~9~~ . . . . 
~ =f-. lA.r-1..i.IA,O.-'~ 
Mary F. Williams 

94f,$~ 
Floyd E. Johnson, Chairman 
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/ IRGINIA cm·r.-m~wEALTH UNIVERSITY: 

./ Portrait: 

A portrait of Dr. Paul Larson, proposed to be hung in 
the Pharmacology Department, and painted by Mr. David Sil­
vette, was presented. 

The Commission requested that Mr. Silvette lighten the 
hands and papers in the foreground, in order to achieve less 
contrast between the head and the foreground. 

Mr. Longaker is to be asked to view the alterations. 

.. ,:' 

. ·.·~\ 

.. 
.. . · ~ 

. -----------------------~-~~----------------------~-----------~T 1 s co !D''"o 1--1 ro t-. t; r A ,'?_ r1 s r 1-1e--;'-1e1;.~,~ s (~) . . .... 
OLD noMrN10N uNrvERsrTY: CHecie ARI wo~~s _ AL t.. ~--. 

A ~ c t1' rt= c -rs l"2) ·: ·. riH·E A) 
Life Science Bvilding: Lv .. · . :. i, 

. . . c. H £;?'" a ///l. PIN CJ- s. .. (J a 7E -_:. 
Present for subm~ssion of Schematics for this proj ec.. . ... ;·:.~:· 

wei;e Dr. Harold Eickhoff, Mr. Fred Haddock and Mr. Larry :-.\"{ 
Burrows representing Old Dominion University, and on behalf · ~J 
of the architects Mr. A. Ray Pentecost Jr. and Mr. Joseph . .. .'.:d 
Fry. . . . . .. . · ··. :,.,;: 

Items submitted for reView included a site plan a.n.d floor . •. :·_····,·~ 
• pl an·, five sheets in all.· ... 

It was noted that ·the entranc:e door was not l.n the same. . ··_i·.•.:~.l 
scale as adjacent panels; the relatfon to other structures ~ 
was questioned and photographs· of adjacent buildings . was · <jl 
requested.- It was requested that the window treatment be . .: -~:t 
re-studied. . · . . · · :·~·;: 

() P . /:\ TJ'~ I I ~ t 111 E' /t:./ FJ T;- i?. S --.. / ..... -I 
Motion was made and aarried to approve the schematic ~i 

·.~· 
concept of the plan and to request that the ,elevations be · ·i 
re-studied and re-submitted. .,. • -'· 

t... e ALC ~ -1\ Lt.. Ji 1? ... -_ W.~ ~ __ A _l:f _~ § !1f_?: __ ~ __ ~ _ ~--·- ________ ~-
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Dear Floyd, 

1613 Westbrook Avenue 
Richmond~ Virginia 23227 

A-53 

Have you talked to Jon LongaMer as you told me you would? I've 
had no word from him about coming to see the Larson portrait. 

Naturally I want him to know exactly what went on at that Com­
mission meeting before he comes to my studio. 

Jon has, in the past, ·expressed doubts to me about the procedure 
of requiring artists to make changes in matters that are historically 
their right--and I wish him to hear from the Commission itself. about 
the ultimate in such action--and oe told of my statement that I would 
make the changes "under protest" and that I repeated this twice. 

What else could I do when the stated reason given for silencing 
me was "although when it is a question of aesthetics there is room 
for argument, aesthetics has nothing to do with design. 11 

With that being the rule given for cutting off my rights, if I 
were Jon, and heard about this rule from the victim, I'd be tempted 
to disbelieve such a statement was ever made by a cow~ission member 
and that any artist was required to abide by that rult.,. 

Jon could be tempted to question his 26 year knowledge of me and 
rny integrity. So, let me know after you have spoken to him--and I am 
sure it will come out alright. 

Cordially, 
'• . ..... 

David Silvette 

August 14, 1972 

Please keep this letter in your file. 

.. 
. . ~ 

··~ . ·!; 
•. 
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LINWOOD HOLTON. GOVERNOR 

FLOYO E. JOHNSON 
(.MA••MAN A,..0 ICCR(TARY 

303 E HIGH ST. 
CkAPLOTTl!:SVILLC 22901 

LOUIS W BALLOU 
SlO E MAI .. ST. 
R•'.H"''""""o 23219 

T H E A R T c 0 M M I s s I 0 N MARIE PIETRI 

August 17, 1972 

Mr. David Silvette: 
1613 Westbrook Avenue 
:Richmond, Virginia 23227 

·Dear Mr. Silvette: 

.·:-· 

This will acknowledge receipt of your letter 

WOODVILLE 22749 

of August 14 setting forth your objections to the 
action taken at the August 4 Art Commission meeting, 
in connection with your portrait of Dr. Paul Lar- · 
son. You were requested to make certain alterations 
in the painting, the changes to be viewed by Mr. 
Longaker at your studio in order that approval 
(should that be his decision) could be conferred 
immediately so you would not be obliged to wait. un­
til the next regular meeting. This courtesy has been 
extended to you a number of times in the past. •. 

-~ou state that Mr. Lbngaker has expressed to 
:you doubts about the procedure requiring artists to 

.. make changes. This is his personal opinion; as a 
duly appointed delegate he and all other members 
of the Commission have this right - or they can 
si~ply reject a painting. 

I enclose a copy of the laws relating to the 
Art Commission (the small leaflet) and.a larger 
pamphlet setting forth the rules and procedures. Our 
records indicate you have been sent these, but per­
haps you have mislaid them. I have underlined cer­
tain requirements which, for your convenience; we 

.· 
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Mr. Silvette 

August 17, 1972 
Page 2 

have frequently overlooked. 

May I point out that any time an artist or 
architect undertakes a commission for a State pto­
ject, he is (or should be) aware that this project 
must be approved by the Art Commission acting in its 
cap·ac i ty as advisors to the Governor. These members 
have been appointed by the Governor for this pur­
pose and because they are trained and knowledgeable 
in their respective fields. It hardly seems necessary 
to add that the j~dgment of aesthetic matters does 
~eave room for argument, but if a commission of this 
nature is to fulfil its obligation to the Governor 
and the Conrrnonwealth of Virginia its opinions must 
be accepted by artists and architects undertaking 
State work . 

. ,.. . . - , . : l will contact Mr. Longaker and ask that he 
· ·· not. go to your studio and instead request that you 

re-submit the Larson portrait at the September 8 

w~~e will advise you later ofthe exacttime. 

Floyd E. Johnson ·· 
·Chairman 

cc: The Governor 
·· The Honorable T. Edward Temple 

Messrs. Ballou, Chappelear and Longaker 
Miss Pietri 

Enclosure 
FEJ/aj 
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VIRG°fN.IACb~li-10NWEALTH UNIVERSITY HEALTH SCIENCES DIVISION: " 

Portrait, Dr. Paul Larson 

Mr. David Silvette, portraitist, presented the painting 
for the second time, at the request of the Commission. 

A motion for approval failed for lack of a second. 
PR €J•;, r;»;- 'f H 1:.; r1M C" j i. /:) N V-A 1<: e R 

Motion was made and carried ·that the artist be. asked 
to modify the painting, in his own way and in light of the 
discussion, in order to grade the lighting from the head to 
the lower portion so the contrast between the head and the 
rem~inder of the painting will not be so obvious. 

'. . The artist agreed to this modification. ~ . , .. 

DEPARTMENT OF WELFARE AND INSTITUTIONS: 
-r H r: ~ cH~ r RA • -r:J .w rr '1 .. 

... · Hanove~ School for Boys: Dining 
· .. ·Storage: Prelimin~ry 

Pe.l~MIS'S ION "i=: .. ct\~ 1-
Hall and Central CtJMl1>S";ION 

. HA b .o e FY JJ PR. t?'S E: 1v r.= c:>· 
. -ro C!)! .. t..E~~ AT 

·p~esent for this submissi.on were Mr.· James M. DiFr~n- .~:: \• !':::":"> 

cisco on behalf of the Department of .Welfare and Institu- ~ r-~~·-CIS~ 
tions and Messrs. William W. Moseley and James H. Hening Jr., -"""""·· w 

architects for the project. Wl1•'-H COIJl.t) NOi ec= 
p 0 Si PO.-\J~D -

Eight sheets of drawings including site plans, floor 
plans, elevations and section, as well as perspective views . 
were exhibited. 

0 
It.NP I jll/,,S 1141 IVO 

· '/>tJs1r10J.1 re; F1CY111 r 0 . The Commission approved the Preliminaries and the ex- ~ 
terior materials samples (with further consideration to .be /Ill: t:1;}:; 
given to the wood color) and waived submission of working . 
drawings unless there are major changes. VI/ )7}7¢V; /£=11l.J11/;}:.:,!4,$S/#( 

VIRGINIA cm·1}10NWEALTH UNIVERSITY: l'1 y c:. L I ~ N r I . 
f 

Master Site Plan: Revision 

Present for submission of .the.proposed revision were 
Dr. Warren W. Brandt, President, VCU, and Dr. Roger L. Smith, 
Vice President for Planning and Operations, VCU. 

·,,• 
·, 

·-
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Seashore State Park: The ·commission approved, subject 
to the elimination of mechanical ventilators and the sub­
stit~tion o.f louvred ventilators at either end of the buil­
ding. 

Douthat State Park: The· Commission approved, subject 
to the elimination ·of mechanical ventilators and the sub­
stitution of louvred ventilators at either end of the buil­
ding. 

. 
Hungry Mother State Park: The Commission approved the 

concept of the amphitheater and the bridge. Several sug­
gestions were made in connection with the proposed lighting 
on .the bridge. · 

--------------------------------------~---~-----------------
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VIRGINIA COMMONWEALTH UNIVERSI'IY: 

.· ... 

Portrait: ... 
' 

Mre David Silvette presented the portrait of Dr. Paul 
Larson incorporating changes requested by the Commission · 
at an earlier meeting. 

The Commission approver1 .• 

. ------------------------------------------------------------

. ·.,.?.: 
· . ..: .. _~ 
-1 

.GEORGE MASON UNIVERSITY: 
. AJ (;i vJ; VJ rr H . /1 y c; ~ 1. i e;. A 7 / o Al . r ~ ; 

'1-1 '':f IJ r r IN Is ti{? 0 ) : . :~-~ 
I. 

Maintenance Building: Working Drawings I 6-07 0 (}( H V · i 
~/ . . . 

. C,.. UN .. ~ .. • ~ AJ t::> • ,. - . 
Present for this submission were Dr. Lorin A. Thomp- . 

• son and Mr. J.I. Gurfein representing George'~Iason Univer- /.l()vV I 
sity and Mr. Samuel A. Anderson III on behalf of the archi- · 
tects, Glave Newman Anderson. : AM IN 

The Commission approved the 
waived further submission unless 
changes and requested that coltir 
frames be submitted. 

drawings as submitted, 
there are major exterior 
samples for the window 
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r. .• WllllAM ... ftAnw~u. J~. -61 
A. n. wooonnor 
WllLIAM t4 NUl.llP!I 
SALLY 1. WAn ru CN 
.IAM[~ r.. ""~'Jll" 
HtNnY H. MA"'i~ur.,Jn. 
WALtcn A. M~rAnLAHC 
c. TA"'on COQNfl( 
VA.NH H. u:rcor. 
&UJA"l H. OUU N 
fUCHAno )(, c. 51JTHr.~LAND 
tHt:onont .1. MAnl(ow 
WILLIAM T. LrHNrf:l 
WIU .. tAM o. nnr.u.oous 
DAHltl t:. RO"Jt:n'!, It 
.JOHN w. CRC.W'l 

NOREW P. MILLER D. PATA IC I( lACY. JR. 
flt0R[AT (. !IH[l"MCRD. Jft. 
Oll.f'CPT W. HAITH 
8UANr::TT MllltA, JI( 
DAVID 't. WAlJIC C n • HARRIS PARKER 

RENO S. HARP, D:I 
OE:RALD L. SALILE:S 

DONALD f, MURRAY 

JOSEPH W. HAIRflE:LD 

-.DMINISTAATIVC A8.St9TAH't8 

0f"FICE OF" THE ATTORNEY GENERAL 
SUPREME COURT 8Ull..OINO 

1101 EAST BROAD STREET 

RICH MONO, VIRGINIA 23219 
'703-770-2071 

May 10, 1973 

The Honorable Floyd E. Johnson 
Chairman, Virginia Art Commission 
303 East High Street 
Charlottesville, Virginia 22901 

Dear Mr. Johnson: 

llHWOOO T. Wf:LLS. JA. 
WILBURN c. C'l1"1LINO. JR, 
WALT CR A. MAfl~TON.Jtl. 
'WILLIAM A. CAnTC~. nr 
KAR[N C. (111;.IUCANNOH 
CHARLC!I t<. TR/Olr. 
THOMAS W. BlU£ 
ROOCn C. Wll[Y, JR. 
lAWRCNCI: [.Bl.AKI: 
JAM ts c. Mooru: 
,RANCIS A.CMCP~Y'. Jft. 
ll09tRT P. OOHCRTY • .JA. 

•llllfaNt At10llllllf(YI Ol•l•At 

At your request,. I have reviewed Mr. David Silvette's 
letter of April 26, 1973, in which he requests a formal 

-:hearing pursuant to the General Administrative Agencies 
Act for the purpose of establishing " .•• that· the rul·es and 
regulations of the Art Commission, as written and carried 
out, ·are an unconsti tuti.onal abridgment • . • " of his right 
of artistic expression. Mr. Silvette ·would also.have the 
Art Com.mission subpoena numerous witnesses for the hearing 
which he requests. 

For the sake of convenience, I am enclosing a copy of 
the General Administrative Agencies Act for your inspection. 
The hearing requested by Mr. Silvette is the "formal hear­
ing" described in §§ 9-6.10 through 9-6.12 of the Virginia 
Code,· comprising a portion of the General Administrative 
Agencies Act. Not every State agency has recourse to the 
provisions of the General Administrative Agencies Act to 
provide formal hearings upon demand. 

As used in the General Administrative Agencies Act, the 
word "agency" is defined by§ 9-6.2(a) to mean" ••. any 
State department, commission, board or officer,.having 
Statewide jurisdiction, authorized by law to make rules or 
to adjudicate contested cases. 11 The Art Commission is 

.without authority of law to make rules or adjudicate con­
tested cases as those terms are defined in § 9-6.2(b) and 
(c) and, as a consequence, the Art Commission is not an 
"agency" within the meaning of § 9-6.2(a). It is true that 

~ .. 



. . 
The Honorable Floyd E. Johnson 
May 10, 1973 

. Page 2 

the Art Commission has a printed pamphlet which contains 
its "rules and procedures", but these can be regarded only 
as guidelines or procedures by which the Commission chooses 
to conduct its business rather than as rules having the 
force of law such as those promulgated by a State agency 
having such authority. Consequently, it is my opinion that 
the Art Commission is without authority to issue subpoenas 
and conduct a "formal hearing". 

£~9~ 
c. Tabor Cronk 
·Assistant Attorney General 

CTC:S6F2 . . . 
... . .. ·, . .... : . 
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Mr. Floyd Johnson 

COPY - -

1613 Westbrook Avenue 
Richmond, Virginia 
May 19, 1973 

Chairman, State Art Commission 

Dear Mr. Johnson, 

Will you send me immediately a copy of the Art ·Commis­
sion "Rules and Procedures" which set forth requirements for 
an artist who is to submit his work to the Commission or 
specified in section 9 - 12 of the Laws Relating to the 
Art Commission. If you do not have a printed copy in stock, 
send me a photo-copy from your personal file-copy. 

I want the copy of "Rules and Procedures" which is 
legally in force of this date: May 19, 1973. Note this 
date! 

If Mr. Cronk is right, you are unable to answer this 
··request because you have no "Rules" ~ow. If he is wrong, 
you ~ grant me an official hearing and subpoena my wit­

. ness. 

If you fail to answer this request for your "Rules" 
operative as of May 19, 1973, I will take legal steps to 
force you to send the current operative rules to which I 
am entitled as an artist who consistently has matters 
coming before your commission. There is certainly no 
reason Mr. Cronk can give you why you can refuse this 
request. 

Therefore, I expect a copy (photo-copy if necessary) 
of the legally operative "Rules and Procedures" of the 
Art Commission in force on May 19, 1973 - at once! 

Naturally I will accept a· letter from you explain­
ing there are no legally operative "Rules" now - and I 

·~ill realize you cannot send ~e what does not exist. If 
you do send me that letter - instead of the "Rules" -
you are sending me the death - warrant of art censorship 
by your commission. 

Sincerely yours, 

cc: Governor Holton David Silvette 
Attorney General Miller 
Mr. T. Edward Temple 
Mr. Tabor Cronk 
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COMMONWEALTH I OF VIRGINIA 
I 

OFFICE OF THE GOVERNOR 

LINWOOD HOLTON 
Gov&RNOA 

Mr. David Silvette 
1613 Westbrook A venue 
Richmond, Virginia 

Dear Mr. Silvette: 

• I 

RICHMOND 23219 

I May 23', 1973 
I 

' 

Thank you for sending Governor' Holton a copy of 
your May 19 letter addressed to Mr. Floyd Johnson. 

I 

... · 

sikli 11 -~r· 
Alexan\ier ~. Gilliam, Jr. ' 
Special Assistant 

I 
! 

AGGjr/csm 

L 
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WOOD HOLTON, GOVERNOR JOHN W. CHAPPELEAR, JR, 
606 STATE lk CITY BLDG, 

ROANOKE 24011 
OYD E. JOHNSON 
CHAIRMAN ANO SECRETARY 

3 E. HIGH ST. 
ARLOTTESVILLE 22901 

~ ..... ~:-·· ·. 
., 

(. . JON D. LONGAKER 
RANDOLPH·MACON COLLEGE 

ASHLAND 2300!5 

UIS W. BALLOU 
0 E. MAIN ST. 

HMOND 23219 
THE ART COMMISSION 

Mr. David Si.Ivette 
1613 Westbrook Avenue 

May 24, 1973 

Richmond, Virginia 23227 

Dear Mro Silvette: 
. . 

This will acknowledge receipt of your letter of 

MARIE PIETRI 

WOODVILLE .22749 

May 18, your letter of May 19 and copy of a let­
.·ter to Governor Holton dated May 18. 

·You raise so many and such complicated questions 
that I hesitate to try to answer them. After all, 
I am not a lawyer • 

. First, I was not aware that the Attorney General 
had, as you state, rtdecided that the Rules and Pro­
·cedures •• o are inopera tiverr, and find it difficult 
to believe he made such a statemento Perhaps you 

.··ai;e confusing the two pamphlets issued by the Art 
Commissiono I enclose a copy of .each; the small 
. .leaflet contains the Laws as enacted by the Gener­
al Assembly. Please note that these are quite clear 
and direct in stating that works of art shall be 
submitted to the Art Commission prior to acceptance 
by the stateo 

The second and larger leaflet, which carries no 
legal weight is a laymen's attempt to interpret 
the procedures for making submissions to the Com­
missiono Naturally, our •rRules and Proceduresn 
are not rules having the force and effect of law 
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Mro David Silvette - Page 2 
May 24, 1973 

and, of course, are not operative as such, but 
these ttRules and Procedureslf were never intended 
as such, but rather were intended merely as a 
statement of the manner in which the Coirnnission 
wishes to conduct its business. These have been 
most helpful, especially to persons making presen­
tations for the first timeo 

If you will read the ftRules and Procedures" 
carefully, I think you will realize that we do 
not adhere to them too strictly, and in fact 
for your convenience have oftenwaived certain 
provisionso I believe other members of the Com­
mission concur that strict adherence to these 
suggested procedures would cause a bottleneck in 
many instances. Consider: an architect or an 
~rtist submits a project which is almost but not 
quite up to the standards of the Commission. 
Suppose this hypothetical .project would meet 
the Connnission's standards if minor alterations 
.we.re agreed on. I am quite aware that our only 
legal course is to.advise the Governor to reject 
the project. Shall we do this and require a month's 
delay for re-submittal? 

You object to what you call censorship and I 
suppose that by definition of that word, and philo­
sophically, the Art Commission is a censoring 
body. However, the purpose of the Commission is 
simply to insure that state buildings and the 
works of art displayed therein are of the highest 
calibre. 

In sum, may I say that our procedures have worked 
efficiently and with dispatch for a number of years. 
I have complete faith in the objective judgment of 
the members of the Art Commission. We will, of 
course, welcome any constructive changes to our 
procedures which you might suggest, and I renew 
my prior invitation to you to appear before the 
Art Com.~ission for this purpose. However, I will 

,, 

I. 
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Mr. David Silvette - Page 3 
May 24, 1973. 

.. 

undertake lfio further correspondence with you on 
this subject in the present vein. We have neither 
the time nor the funds to reply to your many re­
quests. If you wish further infonnation, or wish 
to see our files, under the nFreedom of Informa­
tion Act'r you are entitles to review and copy our 
records either in the Governor's Office, the State 
Library or the Art Conunission office, during nor­
mal business hours. Should you wish to do this 
please make an appointment in advance as we have 

. no regular hours. The office and files are located 
two miles south of Keene, on Route 7130 We have 
no copying equipment in the office, therefore 
you will have to bring whatever equipment you 
will needo 

Very truly yours, 

1=f 61.-\ J l: . _J .fL.u,, <th ( "-)) 

. Floyd E. ·Johnson 
Chairman 

Enclosures (2) 

cc: The Honorable T. Edward Temple 

·· ... 

C. Tabor Cronk, Esq., Assistant Attorney General 
Members of the Art Conunission 

FEJ: aj 
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