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(Filed June 4, 1973). ,
:AMENDED‘MQTioN FOR JUDGMENT

The plaintiff heréin, Arthur David ﬁoqse, Jr., moves
the Hpnorable Judges of fhe court of Law and.Chancery of the
city of Norfolk; for a judgment and awara'of execution
agéinst The‘éfeat Atlantic & Pacific Tea'Compahy, Inc., a
cofporation, Charles,N. Cooper, Joel B. Coope:, andADudleyv
Coopér, TruStee_for Chaflés N. Coéper and JoélsB; Cooper,
United Virgihié'Bénk/Séaboard National, EXeéﬁtor of.the
Estate of Arthur Cooper,:deceased and L. P. Cépéer, t/a
Bayfrbnt PropertyiAccount; defendantsvherein,rin fhe sﬁm of
Three HUndred‘Thousand Dollars ($300,000.00),:with interest
and costs of this'pfoceeding, for this, to;Qit;

FIRST: That on or about April 3, 1971, the
défendant, The Qreat Atlantic & Pacific Tea Company, Inc.
owned, operated and controlled certain premises along the
north side of Ocean View Avenue, commonly referred to és
500 East Ocean View Avenue;'Norfolk, Virginia, including
the parking area to said premises.

SECOND: The-défendants,'charles N._Cobper and Joel
B. Cooper, 6wned, operated and éontrolled certain réal
estate immediately contiguous to the property bwned,
opérated and cont;olled by the»defendént, The Great
Atlantic'& Pacific Tea Company, Inc., more Specificaily
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insofar as it related to the events'in this case, the

_properfy contigubﬁs td.the parking lot of_thelA'&'P Store,
which is ldéaﬁed oﬁ tH§ Qater side at Oééan View.

iﬁ;ﬁg:. The defehdénts; ﬁudley Cooper; Trustee for
Charlés N. Coober'énd Joel B.vCooper,‘Uhited Virginia Bahk/
Seabbard Nétipnal, Exécﬁtor.of the Estéte of Arthur Cooper;
deceased énd L.‘P.:CQOpeﬁ, ﬁ/a”Bayfront.Property'Acéount,
}OWned, opérated and c6ntrolled Certain real estaté ﬁbon-'
'which the plaintiff feil on Or'aboﬁt-April'3,1197i;

| FdURTH: That on or.about April 3, 1971, the

pléintiff'was'laﬁfﬁlly and pfépefly on fhe prémises-pwned,
'operatéd'and céntrolled by all of the defendénts herein.

FIFTH: That on or about April 3, 1971, as a resulﬁ
of the negligence of all of thé defendants héfein, in
placing»and ﬁaintaining a metal chain at orvnear the area
where the prOpérty owned, 6pera£ed and coﬁtrolled by the
defendénts, The Great'Atlantic & Pacific Tea Company, Inc.
and Bayfront Prbperfy Aégount, adjbinsvwith the proéerty
owned by';he deféﬁdants, Charles N. Cooper and Joel B.
cooper, the plaintiff was caused to fall by virtue of.the
presence of the chain, which was unbeknown to the plaintiff,
causing‘plaintiff to receive'seriousvand_perménent injuries

to his body.



' SIXTH: As a direct and proximate result of the

afofesaid negligence af-thebdefendahts, the plaintiff's
pre—existinévphysiéal»condition haé been aggravated and
 made more difficult to cure.

SEVENTH: The plaintiff’was caused to lose and he
wiil in the future be caused to lose large sums 6f money
which he otﬁefﬁise would have earnea.

EIGHTH: That Hé was caused to expend and will in
the future be aaused-tovexpénd 1arge éums of mohey in an
endeavorAta be-cured and healed of said injuriés.

glgggz That he Qas aaused #o ge unable and he will
in the fUtﬁfe be caased to be unabie to perfarm his
necéssary'ana lawful affairs;

TENTH : :That he was caused to auffer and he will in
the future be caused to suffer great physicai pain and
Amental anguish.

ELEVE&TH: The plaintiff requests'a trial by jury{

WHEREFORE, plaintiff demands judgment in the sum of
Three Hundfed Thousand Dollars ($300,000.00); with interest

and costs of these proceedings.

* %k % % % * % %



(Entered March 4, 1974)
' ‘ - 'ORDER

WHEREAS‘én the 4th day of March, 1974, the court

entered a certain judgment order and it appears to the

court that said order was erroneous in certain respects, it

is accordingly ORDERED that said order be amended as

follows:
.This déy came the parties, the plaintiff, in person
'_and{by éounséi and‘ﬁhe defendant, The Gréat Atlantic &
'Pacific Tea Company,.lnc., a corpbration, by Mr. W. C.
'Shénks, its ﬁanager and by counsel, the defendants Charles
N. Cooper,ijoel B. COopér, in person énd'by counsel and
Dudley Cooper; Trustee for Charles N. Cooper and Joel B.
Cooper,.Unitéd Virginia.Bank/Seaboard‘Nationai, Executor
of the Estate éf Arthur Cooper, deceased ana L.VP. Cooper,
trading as Ba?front Pfoperty Accoqnt, the said Dudley
Cooper appearing in person and by counsel, the United
Virginia Bank/Seaboard National by counsel,'ahd L. P. .
Cooper in person and by coﬁnsel, and thereupén came‘a.jury,
to-wit: Sherry Schmitt Funkhouser, Richard C. Fonner,"Mrs.
Florence Barnéy, Mrs. Susan L. Johnson,Arthuf.M. Edwards,
Lucy M. Rowell and Robert Leonérd Hartman, who were duly
sworn the trﬁth to speak ﬁpon the issue joined.

Thereuopn at the conclusion of the opening statement,
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the defendanfs, by COunsél,'moved the court to strike the
plaintiff’é evidence and to enter summary judgment in
their behalf, which motion after having been fully heard
and maturely cqnsidered by ﬁhe Court, is overrﬁled, to
which action of the Court, the defendants, by counsel,
duly except.

Thereupon at the conclusion of fhe plaintiff's
testimony, the defendants, by éounsel, moved the Court to
strike the plaintiff's evidence and enter.summéry judgment
in their behalf; which motion after having been fully
heard and maturely considered by the Court, is sustained,
to which action of the.Court, the plaintiff, by counsel,
duly excepts. |

In view of the Court's action in striking the
evidencé and entering summary Jjudgment in behélf of all
defendants it was not necessary and the court did not
consider the Plea to the Statute of Limitations of Dudley
Cooper, Trustee for Cﬁaries N. Cooper and Joel B. Cooper,
United virginia Bank/Seaboard National, Executor of the
Estate of Arthur coober, deceased, and L. P. Cooper,
trading as Bayfront Property Account.

whereupoﬁ it is considered and ordered by the Court
that the plaintiff take nothing for his motion for

judgment and that the said defendants go hence without day
- -



and recover of the said plaintiff their costs about their

: defensé herein exéendéd.

To ali of which action of the Court, the plaintiff,
‘by counsel, duly excepts.

Enter this order nunc pro tunc as of this 4th day

of March, 1974.

* ¥ % % % % % *
(Filed April 1, 1974)
NOTICE OF APPEAL

NOW COMES the plaintiff, by counsel, and, pursuant

) télRule 5:6-of the Rules.of the Supreme Court éf Virginia,
‘files this his Notice of Appeal and Assignments of Error

to the' final judgment order entered in this case on Mafch
4,:1974, and the subsequent judgment order entered nunc pro

tunc as of March 4, 1974.

ASSIGNMENTS OF ERROR

Thé Plaintiff, by counsel, files the folloQing
'ASSignmenté of Error of the Triai'Couft of this case on
March 4, 1974.

| 1. The Court erred in striking the plaintiff's

evidence and.entering summary judgment as to all of the
' defendants herein. |
2. The Court erred in not permitting the plaintiff
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to put on additional material evidence to make out a prima

facie caSe against eaéh of the defendants.

. A tranScript-of_téstimony is to be hereafter filed.

* % % % * % % %

(March 4, 1974)

THE TESTIMONY

ARTHUR D, ROUSE, JR., called as a witness on his own
behalf, being first duly sworn, was examined and testified

as follows:

v'(Pagé 23, Line-zvthrouéh ?age 29, Lihe 20)
Q  And whefe do yéu live,at-;he preSent time?
A St. Louis, Missouri. |
Q with whom?
A '_My wife aﬁd-tWo.children;'
0 ,fwhat'afP‘hhe égeé of.your children?

A I-have.a'four-yéar—old_boy and a sixteen-month-

0 The four-year-old, is he the little boy that
you had in the car with YOu when this occurred?

A Yes, sir, it was.

Q vNéw, when did you move to St. Loﬁis;:Missouri,
approximately?

A It was May of '73.
-




Q And did*you come here for thejtfiaié
‘A  _Yes;vsir;.I did.
| Q _wa did_yéﬁ get to live in Norfolk in April of
19712
A | Well, We.wefe undef orders.of the Navy to be

stationed here, USS.L.Y.‘SPEAR, D&S Piers. -

._ Q | And wheré'did_you come from?
A Farmingtbﬁ,’Connecticgt.
Q _AAnd:you were traASferfed,ih what year to
Noffolk?

A _Octdbér of '70 to.Norfblk.
0  All right, sir. Then where did you live with

your wife and child when you came to Norfolk?

A .1437 East Oéean.viéw Ayenge,‘2fB.

0 i Iénﬁhat near Qhéré thiéiinjury.oécufred?
 A ?es; sir. |

Q How cloée, apbfdximateiY?

A | ApproXimately th miles.

0 Now, from thé time that you moved>to Norfolk

from Connecticut, héé?;Ou been in the particular A&P storé_
that is the named defeﬁdént in this case dn.East Ocean View
Avenue before your fall? |

A Yés,'sir. We shbppéd there quite frequently.

Q  Who is "we"?



A My wife and myself.

Q- wa,_what-time Of déy did you shop there
normaily? - o o

A Weli, it;réngéd from early in fhe morning on
the wéekends.ﬁntil late in the.evehing through the week.

Q Oh‘Aprilv3, 1971, did>YOu have occasion to be
oé the parking lot prémiées_of the A&P in the-nighttimé?

: A. '_Yes,véir,_lvwaé."I went to take pictu£e$ of

the fireworks.

Q Now;'wouid;you teil me what route you.took.to
ge£ optoithe lot?

A Well, we come from our apartment'wést on Ocean
View towards the A&P sﬁore.

Q What kind‘of-car were you dfiving?

| A A Volkswagen.

Q Who was in it?

A Myseif, my wife, and my small child.

Q  And what happened as you were appféaching the
Aéﬁ store? | | |

A Weil, I saw that there were quite a number of
cars parked inifhére and figured this would.be a very good
vantage'point_for the picfures, so I pulléd invghere also.

Q Oﬁ whiéh driveway did you.puil in? ;

A ‘The one closest to the store..
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Q Would,this‘be on‘Ehe“WeSt'neareSt'the'West wall

| of ;he'A&Pfétore?
) A | Yés, sir.

Q As YOﬁ tgrnedlih, 1 assuﬁevyou made a fighﬁ
turn, is that éorrect? | |

A‘. .Yes, sir;

.Q . Was thefe‘énYthing in éhe entfanéeway, thét
 part of the driveway that runs over the sidéwalk, was
there anythihg tﬁeré'or in4tﬁat'éreé‘tov£§il you to.keep
off those pfémises? |
- A | }No, sir.

Q Other Ehan a.Sign;.was there any'éhain‘or rope
or any type of encoréchment that would put you on'notice
that you were not supposed to be oh,it?

A Né, sir.

Q Abouf how many'éars were élready‘in,the parking
lot of the A&P when you pulled in?

A Approximately twenty, méybe twenty-five.

] AWefe they occupied by ény pefsonS'as far as

you can remember?

A Yes, sir.
Q ~ How did you determine this?
A Well, you could see them sitting in the car

waiting for the fireworks, the families waiting with the

- children.
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Q .All right, sir. Now, where did you ultimately

pqu youf car?

A jAt the north end of the parking lot west of the -
 -building,fthe very b;ck par£ of the parkiné lot.

Q Well; so that the court and the jury can f§llow
.you, befOré'yoﬁr“féll did YOu know that there was a chain
in the aréa'whére.YOu:fell?

A .Né, sir. |

Q all right, sir. -So through‘whateVer knowledge
youvlearned that there was a chain waé after your fall?

A Yes, sir.

Q Now, with that in ﬁind I have,to;make reféfeﬁce
to the chain’so'that the Court_and‘the jury;dan.fdllow ybur
testimony. |

Mr. Rouse, how.far was your car parked west of
the opening Where there are two large poles? |
| A Approximatély six to eight feet.

Q - And what happened to you?_ Did you get out of
yéur car?

A Yes, sir. I got out of the car ;nd.Went
around to thé:ﬁack,léft corner of it so I could get my
camera to take my pictures.

Q Dbid yoﬁ.do that?

A _Yés, sir.
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Q  Then what course, if any, did you follow?

a Affer‘thé'fireW6rks were over and so forth,
tfaffic.cléaréd ouf;.i Qént around béhiﬁd~the car and up
betWeén the polesterr to the‘utility.pole td také a time
lapse of the riaes.

Q  We£e ﬁhere.any éiénS‘there of'aﬁy‘nature at
the areavof thé'two poies?. '}

A :thé whéts6e§er.
Q And what'd;d“you foilow to progeéd in a

northerly direction?

A Thé:e was a clear, well-defined péth.

Q@  How did it appear? Would you dés¢ribe it:mofe
fuily? |

A Well, liké I say, there was brush énd grass

growing ﬁhere, and thfough the brush and grass yoﬁlcould
see the sand whéfe people had.walked and worn away the |
grass.

0 Did you follow this path?

A Yes, I did. |

Q "Woﬁld YOu tell me from that poinﬁ”on where you
went on this path?

A .i followed the path down next'fo the utility
pole.

0  Is this the pole that is located behind the

five little stores? 1




A Yed, sir.

Q | West Qf thefA&P'storé?
A In the northﬁest corner.
0 And what did you do on this pole?
‘A valacéd my camera up against the side of the
' pole so it.WOﬁldn't move while I took this tiﬁe lapse.

Q Did you cdﬁplete the taking ofVYOur Eime shots?

A Yes, sir, I did.

Q' ' Whét,if anything, did you do after thét?

‘A ..i started’walking back'£o ﬁy car;.

Q ‘~What route'did you fdliow on youf wayvback to.
your car? ; |

| A I followed the séme path that I had.takén to.

the‘pole uﬁtil'I saw tﬁat bfahch path ieading off which
would have brdﬁght me ciosef £o fhe frént of my car Whére
I was to énter_it if I had gone back thé same'directioﬁ.

Q How would you define this branch path( as you
describe it? | |

A Well, it was a littlé bit smaller path that
led off to thé right-hand side ét én angle from the main
path. | o

Q Ail right, sir. Were you iooking wﬂe;e you
were going?

A ' Yes, sir, I was.



Q ..And what could you sea hy looking'on the branch
-path that you were walking on?

A I'coula see the pathwayvitself and‘the grass.
I walked along it. As'it went down the hill or'terrace,
.you .could see a spotlln the bruah that was broken down
| where paople had”Walked through there, and I folloWed this

course.

Q All right, sir. What happened as you were

~

walking towards your car? '

‘A I -started down the hill and tripped over the

Q  Did you know the chain was there?
A No, sir.

(Page 30, Lines 2 through 12)

o) tWhat' if anythlng, did you do after you fell’
A. I rolled back over on my back and I looked
over there and I saw something strung through the brush

there. I could see the hill there and the chain going

through it; It was hidden in the brush itself. You could
‘just barely make out a faint outline of it. |

0 ,Now, ﬂr. Rousé, you were walkingiin7whioh
fashion as you were’taking the branch path on your way back
to the car?

A I'wasbwalking in a normal fashion towards my car.
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(Page 30L,Line'23 through Page 31, Line 21)

Q"“And'is there:any question in your mind which
way yoﬁ wére walking?
A No, sir. I was walking forward.
0 All right,‘éir. Mr. Rouse, after your fall,
where were YOﬁ taken?
A My wife took mé to the’dispensary é£ NOB; Naval
Base; and they lodkéd étbme,bremoved my coat and my shift,
and x—rayed me;’and said it was too serious for them to
treat there, and ErénSférred me to the Néval Hbspital,
’fortsmoﬁth{
| " Q _1 All right, sir. Before I go'into:the further
'mediéai treaﬁmént'tha# you had, let me ask YOu, since
October of‘1§70 untii youf fall of April 3, 1971, did you
have occasibn ﬁo drive by the A&P store which is the_subjeét
of this suit anOcéan View Avénﬁe, on the nOrth-side.of’
‘Ocean View Avénué, ét ﬁighttime after it was'clbsed?
A Yeé, sif,
Q Whét, if anything, did you thicé dUring'the
times that7you‘drove froﬁ October until Aéril 3, 19712
A I héticed that Ehere-Were numérous‘times that
~there weré-cars parkéd on these lots, the A&P lot in
particular;'énd people using them in this area to get to
thé beach,ftorgo fishing, walking on.thé beéch'at night.
S ST s _ _



0 Did you see people coming out of_automobilés?

A Yes, sir, 'I did.

(Page 32, Lines 4 through 6)
Q Mr. Rouse, hbw many times would you say you
observed the condition that you just described?

A Numerous times. I would pass by there daily.

(Page 39, Lines 17 through 23)
Q  All right, sir. I hand you this picture and

ask you to tell me who that person is, who appears to have

" a cast on his arm.

A That was me.
Q And what are you doing in that picture?
A . pulling a tape measure, measuring the distance

from the chain itself down to the level of the parking lot.

(Page 40, Line 4)

THE COURT: Plaintiff's No. 1.

(?age 40, Lines 10 through 13)
| Q i hand you this picture and ask you to tell me
wﬁat that is.
A This is a picture showing the height of the
chain from the actual terrace itself.

(page 40, Lines 17 through 24)

Q - At what point were the measurements taken, Mr.
Rouse?
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No. 2, and in this one that you are now talking about, do

the cbnditiOné as-éhown in these three pictures accufatély
reflect Ehe’donditiOn aé it was on the night when you fell?

A Other fhan these were takeﬁj during the daytime
- and it was dérk that hight;

(page 42, Line- 8)

THE COURT: Plaintiff's 3.

(Page 42, Lines l4lthrough 21)
Q I hand you another picture and_ask YOu tb tell
me what that picture represents.
A This i; ﬁhe pathway that I‘came down,

encountered the chain from.

MR. COWARD: ILooking what_directioné

THE WITNESS} This is looking nofth from the
parking lot ﬁp to the sandy parking lot directly
behihd the A&P.

(Page 43, Line 6)

THE COURT: Plaintiff's 4.

(Page 43, Lines 12 through 19)

0 Now, I hand you this picture and ask you to tell
me what that represents..
A This is a view from the upper parking lot

looking down towards the A&P lot of the same area.
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Q  And do the conditions as depicted in that

'piCture'fairly portfay'the conditions as they were on the
night of your fall of April 3, 19712

A Yes, sir, other than the dayiight difference.

(Page 431 Lines 25 through 25)
It wiii'be réceived aﬁd Marked as Plaintiff?s
No. 5.

(Page 44, line 24 through Page 46, Line 11)

Q Mr; Rouse, I take it from your_direct
testimohythat'én_this particular night, April 3, 1971,
yoﬁ énd your Wifé had;piannéd.befofe.yéu left your"apartmént
to go to Oéean Qiew Amusement ?arkvor clése*thefeby to'see
the firewbrks dis§iay? '

A Yes:.éir..

0 Ahd:ybu left hdme‘for that purpose?

‘A Yés; sir.‘

Q .And I SuppOse.that,the éreazxound Oéean View
Amusement ParkVWas.pretty-crOWded that;night?

A Yes, sir, it was.

Q -Ahd Wheﬁ you approached the érea:wheré‘the A&P
,storé was,lOdated,;yon:décided_tq pull in the;étbre parking
lot and pafk?' | o | |

A .rYés; sir.

Q ‘ The store Was closed, wasn't it?
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A - Yes, sir, it was.

"Q  The lights were off?
A Yes;.sir;

Q.v; The parking lights in £he A&P parking lot
off? | | |

A Yés, sir.

Q And-ybur sole purpose in pulling into the
pafking lot wés.to have a place tQ park in‘brder that
and'youf wife and[the baby could see the fireworké?.

A Yes, sir.

Q, VAndIYOﬁ viewed the fireworks, and you got
of the car,'sﬁobd behind iﬁ,:and took pictures of the
firew0rkS‘dispiay? | |

A ves, T did.

Q And after the fireworks display was over,

left the A&P parking lot and went by foot into the vacant
field in order to have a better position from which to take

time exposures of some of the Ocean View Amusement Park

rides, am I right?

A Yes, sir.

were

A&P

you

out

you

Q . And you were on your way back to.y0ur automobile

at the time that ydﬁ'fell and injured yourself?

A Yes.

~20-



(Page 52, ILines 9 through 22)

0 . Now, the vacant lot on the north edge of the
A&P property is two or three feet higher than the parking

lot of the A&P, is it not?

A Yes, sir.

Q .ﬁad'you evéf_been'Oﬁ it beforé?

A  No, sir.

Q : Yoﬁ saw ‘no one elée on it that night ekcept

yourself, isn't that correct?

A On_the.vacént‘lot?

Q Yes,'sif.

A Yes, sir, there was.

0 Théfe was? wWho was oﬁ there?

A There were other cars viewing the fireworks

also.

(page 55, Lines 9‘throdgh 18)

0 ‘Did you.ask permissibn of aanody to go onto
the lot north of the A&P?

A No, sif, I did not.‘

o There was no‘artificial lighting in that area
at all, was’ﬁﬁere, that is, in the'A&P parking lot? |

A .Thé A&P, no, sir, other than the bléed-in from
the park.

Q The what?
-21-



A  ‘There was, you know, light cast in from the

bright lights of the park and from the moon and et cetera.

(Page 56, Lines 4 through 25)

Q . So the lights that you talked about that are
reflecting to giVé you‘visidn down here are a good five
hundred yards away, is that correct?

A The lights from the amusement park, yes,sir.

Q - No lights on the reér of.these little stores?

1 A No, sir.' |
o) So the light you had to depend on was the moon?
A 'Bésically, yés, sir.

Q "You didn't have a flashlight with you?

A No, sir.

Q 'vYou had never been over this property before?
A No, sir.
Q Getting‘back to the path, you stated there was |

a path that led directly north?

A Yes, sir.

Q - It is about a three-foot opening.

A Yes, sir.

.Q ~ That would be towards the Bay, would it not?
A Yes, sir. | |

o) Now, you didn‘t followfthét manmade path that
you described, you turned left?

| - A - Yes, sir.- o
. R -22-



Line 2)

(Page 57, Line 18 through Page 58,

Q Then you started back
than tofgo-back thé way ybu camé,
the shortcut to QOur éar;‘is that

A Yes, sir.

Q0 . And when you took the

on that vacant lot, were you'not?

A Yes, sir, I was.

‘and you decided rather

you'would_turn and take

correct?

.shdftéut, you were still .

Q  You were aware that there was shrubbery or

whatevér.you.want to‘call it all around,‘Were yoﬁ;ndt?

A ' Yes, sir.

(Page 58, Lines 9 through 11)

Q;‘ All right. And it was mostly‘sand and'oid cans

and that sort of stuff in there, wasn't it?

A Yes, sir.

(Page 58, Line 25 through Page 59, Line 3)
o) Okay. Is that thevrqﬁté you were taking?
A Yes,'sir; | | |
Q  Is that the path that you are ta}king about?
A Yes, sir.
(page 59, Line 9 thrOugh Pége‘60, Line 10)
Q :Now, I Qather this Exhibit No. 2 is faken from

the level of the A&P parking lot?

A  Yes, sir, it was.
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Q .?Lboking‘ﬁp?

A Yes.
.é Sho&ihg’tﬁe'rise in the ground and that is
where you'féll; is‘EHaf.riéhf?
| j'A :'Yes; sir:
o Aﬁd that fairly dépiéts_thé scené and.fhe path.
you Qere‘téking,'is that correct?
a Yés,'sir;
Q = Exhibit Nq. l, It is taken froﬁ;the_iével of
the parking lot of the-A&P?
| A _‘Yeé,'sir.‘
0 | Aﬁa what is that measurement? Ybu cah see your

arm in the'cast. ‘Do youirecall the“méasurement?_

A Iﬁ wasvapproximatély twenty—eight inches.

0 Twénty—eight inéhesvfrémvthe ground?

A Frdh the ievel of tﬁe'A&P parking'ldt; yes, sir.
Q it was twenty-eight inches? | |

A Méybe closer. |

Q My eyes aren't what they used to be.
So actually, you would have about thirty or

more inches'd0wnhill_to come on your'réturﬁ trip, then?

A Yes, sir.
YQ ‘And this is where you fell?
A That is where I encountered the chain, yes, sir.
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(Pagé 60, Line‘17 through Page 61, Line_zi)

Q  Referring to Plaintiff's Exhibit No. 3, can you
show me on Plaintiff's Exhibit No. 3 where the path is that
you took eithér going to the utility pole-or retufning?

A - If yéu look here, you can see the place where

it is worn through the grass. It is kind'of a lighted area

in there.
0 Where is the‘path in Plaintiff's'Ekhibif No. 3
that you took, the so;calied branéh path or shortcut?
‘ A Well, it is back behind here.
| o] What;do you héan, back behind here?
A Off of thé picture. This is&tanding -
Q  You mean further to the east?
4A ﬁorth,
0 Itﬁs north?
A  North of this pictﬁre. This is facing west.

0 Well, this shows the parking lot éf.the A&P?

A Yes, sir.
Q And it shows the overgrowth?
A Yes, sir.

Q@ - But you say the path is further to the north
‘towards the water?
A Yes, sir. 'This one here, it came up, down in

this area here, .and up and around.

T



o) Where is the path, the shortcut or branch path

 that>you_tpok béck ﬁo the parking lot?
| F Well,’Ydu can see Whéfe the weeds are worn dbwn
in‘here. |
0] But you say’ﬁhé path;3thé shortcut that ydﬁ
tobk.is”shown_iﬁAPlaiﬁtiff's Exhibit ﬁo; 3? N

A " Yes, sir.

(Page 69, Linés 11 thrdugh 17)
MR. ANNINOSQ If it piease the Court, we want
to céll.Mf.’DUdley Cooper‘as anvadversé witness;-
TﬁEvchRTE Before the docfor was ¢alled,"
counsél WAnted_toidiscuss sbme'mattef.
. MR. WORRELL: Yes.
'fTHE'COURT& -Members of the jury, retire to the
Jury Room.

(Page 70, Line 4 through Page 92, Line 1)

MR. WORRELL: May it please the Courﬁ, for the
record I would like for the éourt reporter to note
that at the'cOhclusion of the opening stétement of
plaintiff's cdﬁnsel that the deféndant,fA&P, moved
the Couft fbr‘summary judgmeht, and it'was also the
case 6f counsel for the defendants Cdopér, aﬁd that
those motions were overruled; that at the conclusion
of the testimony of the plainfiff Rouse -- .
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THEvCQURT: I.wogid also state that subsequent
exceptions.were hqted by both defendants on the
Coupf’s overruliné the motioné'basedvupon bpening
.statemenf 6f couﬂsel°

‘_MR. WORRELﬁ; vRight, and at the cénclusion of
the testimbny of.the plaintiff Rouse, both céunéel
moved‘to strike thé evidence and té enter summary
judgment for both defendants,'whiéh the Court
reserved because of the presenée of Dr. Hiﬁckley Qho
hasijust'fihished.testifyiné. R

| Now, Sn behalf of the défendanth&P, I ﬁove the
Coﬁrt éo-strike the plaintiff's evidence ahd to
-enter summéry judéméﬁt.for the defeﬁdént on the
grounds, bearing. in mind that the plaintiff's case
.can rise:no hiéher thaﬁ his own teétimony; the evidence
discloses ﬁhat hé hagrno éase torsubmit to.the jury
“as'to A&P as a matter of law,

I am willing to assume fof the puréose of this
motion that the witness's feétimoﬁy.thét he had seen
automobiles pprged in. the A&P parking lét'on many
formér.OCéasiOns'after'tﬁe store had-ClQééd would be
broﬁght home to Ehe knowledge of the A&é. That is
not.thé evidence, but I'will,aséume for_thevpurpose
of this‘motioﬁ thétvtﬁere Will be'such'evidehce.
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The most that can be said for that would be

ﬁhat it has changéd.the stéfus of the plaintiffvfrom
that’of.a trespasser'to that 6f>a bare licensee. I
don't beiieve'itbis necesSary to refér to or argﬁe

at any lengthyto thé Court fhat the duty owed to a
bare licensee is'simpiy not to the full extent of

the inﬂury and'fo warn'him‘ofvdangers which he is not
likely to disclose if.that Qarﬁihg were to be giVeh_
at a fiﬁeYWhén the défendant-owner wauldAbe able to
prevent the'injury by»éﬁch'warhing.

I simply:refér to the case of Thalhimer Brothers
versué casce, 160 Virginia 439, and that was a case
in Whiéh the plaintiff was an invitee, business
invitéé in the store of Thalhimer Brothefs in
Richmond, but did go to a part'of the.étore which was
beyond £he-séope ofihér invitétion. The_Court held
that she was. a trespassér, or.at most a bare
licensee, and the Court éaid;_"A treséaééer or bare
licensee takés the situaﬁion as she finds it. The
duty to each is the same. No prevision is required.
of courée, no Wantbn or willful injury can be
inflicted. Béybnd this she must.depend,upon herself.

4*50 also Qith respect to.é bare licensee, that

is to say, one who is permitted by the passive
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acquiescence of the owner to come on ﬁisipremises

for his own coﬂvenience. He takes upon himself all
the ordinary risks attached fo the place and the
business carried on there. The owner must not
intentionelly er willfully injure him, but»he owes

" him the aetive.dgty of protection'oniylefter he knows
of hie‘danger, or might have:knOWn of it and a&oided
it bf‘the use of.ordinary eare. These pfinciples
ha&e been repeatedly anneuncedvby this COﬁrt ahd‘afe
conclusive of the ease.

'"The generel rule is that a landowner does not
owe to a trespéSser, and fhe same is true of e bare
liceheee;.the‘duty of'having his lanelin?a safe
_condition-fof a-trespasser to.ehfer upon. The
iattef has erdinarily no remedy fof herﬁ.happening
to him froﬁ £he nature of the property upon which he
intrudes, and he takes upon himeelf the risks of the
condition_of,the land,. and tb,reédver for an injury
happening.to him‘he‘must shdw‘that ithas wantonly
infiieted, or thetvthe owner or occupant being
present'could_have prevented the injury.by the
exercise of ordinafy cere éfter discoyering the

danger."
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'ﬁew, that ie still adhefed te in virginia and
in the most recent case decided_Janqaryv14,'1974,.of
Appaladhian Eleetric and Power Company vereﬁs Nancy
LaForce,.Administfatrix,_ In that case the deceased
boy --

MR. ANN_iNos: What is the citation?

MR. WORRELL: That is 201 SE 2nd, Page 768.

It is not’out in Virginia actually asiyet.
In that caee ah elecfric line had'broken_in a

rural area and had been broken for some time. The

boy and his brother were gathering herbs when he came

in qutact with the line. The Court let that case
go to the jury and the jury's verdict was for the
plaintiff, whieh the Supreme Court set-eside and
enteied final jﬁdgment for the defendent.

The Court after referring to the faet that a
company engaged in the production‘and distribution
of electricity was required to use a high degree of
care, nevertheiess case law in virginia establishes
the duty owed by owners and occupiers of land to
invitees, licensees and trespassers. To an invitee
the owner or occupant owes the duty of prevision,w
prepafation andiiookout as well as the duty.of»

' ordinafy care to see that the premises are in a
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reasonably safe condition, but where the injured

partf is a tréspasservor bare lidenéee, the.company
owes him no duty_of prevision or of having the piéce
bfbaccident in a safe céndition, and the COUft
quotes'with apbrovai frém the'Petthohh‘case citing
énvdlder case 6f Lunsford agéihst'Colohiai'Coal,i
115 Virginia 346, and says Ricky'Lee.WAS on the
right of Qay of Apbalachién.for the purpose of
.huhﬁihgifOrvgiﬁseng; He was either élﬁrespaésérior
a bére liéenéee.on the property for hisvown
cénvenience'by the.passiVe écquieSCehCe-pf
Appalachian;'

Thére was evidencé in- the case thét peéple in
the COmmunity'éenerally uséd the right of way'and
that there‘Was‘a well—worn path whiéh was generally
used for some length of ﬁime,:that Appaiachianvwas
bound to have known about it. There was no showing
that Appalachian was guiity_of.intentional or willful
neglect. Appalachian was thérefore'under no duty to
anticipate Ricky Lee's presence in this remote,
uniﬁhabited area, or tb keep the land in reasonably
safe.dohdition.

| ~ What we have here as to A&P is the plaintiff and

his wife and chi'ld going to A&P at a time when they
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knew ﬁhe Storé_was closed. fhey had no intention of
conﬁfaéting aﬁy business with A&P. They utilized his
premiseg for his own conQenienCe and piéasuré, not
for.éhf business of A&P. .The most that can be said‘
is that A&P knew that the people used_théir parking
lot fdr their an purpoéeé affer the store.was closed,
but that was transplénted.from a position of tres-
passer to thaﬁlbf a bare licensée.

_‘As I said ét the outset, this case ¢an rise no
higher than his own testimony. I submit that theré
is nobeVidehée 6f negligence to submit to the jﬁry.

| I don't think it necessary.on behalf of A&P at
this time to.dééivwith the queStion‘of contributory
negligeﬁde or éssuﬁptibn of risk,'which, of course,
will come at a latér tiﬁe.v | | |

I‘ask, therefofe, for éummary judgment to be
entered.for A&P.

THE COURT; Mr. Coward.

MR. COWARD: ‘May it please the Court, at this
junct#re I represent two different sets'Of defendants,
one, Joel and Charles Cooper who own the vaéant lot
immediately to the north and contiguous ﬁo the
parking lot leaéed to A&P. Insofar aS'tﬁéy are

concerned, the evidence is clear from the plaintiff's
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own'teétimbny that he was not invited on the property,

that he had no permission to go onto the vacant land,
that he had never been on it before, and that he was

exercising a privilege or éttémpted privilege solely

for his own convenience and benefit, and that the

very most he wéuld be ﬁnder’the law woﬁld be either
a trespasser or a bare licensee. A trespasser or a
bare licensee takes the situation és he finds it..
The duty of each is the same, no prevision is required.
The ohly dﬁty thatris owed by Joel énd Charles
Céoper would be not to intentionally harm anyone.
| i'say_to YOu insofar'as they are cohcerned, and
I have cases and I have cites from Am.Jur. and
Michie's Jurisprudence, there is no evidence that ﬁhe
fence was a dangerous instrumentality;'there is no
evidence it was réasonably foreseeéble by either
Joel or Charles>Cooper that that man would come onto
their property at tén—fifteen at night and attempt
to take pictures of_soméﬁhing five hundred yards
away.
1That is our pdSitidn insofar as the Coopers,
Joel and Charles, are concerned.
We get next to Bayfroht Properties,  Insofar as

Bayfront Pfoperties is concerned, leaving aside for
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the moment the question of reasonable foreseeability

or knowledge, thesé premises.héd been leased to.A&P.

There has been no evidence that Bayfront Properties

in any way knew.that éhybody'ever parked‘on the A&P
lot after the store was closed. There has been no

evidencé that Bayfront Properties in any way is

. involved.

Now, YOuf_Honor, I can go on, but we have the
question wﬁich Ibthought, i don't'kn6W7which you
want'to‘gef to first.

I also have a‘plea to the stafute of limitations
insdfar 55 Béyfront Pr0perties is concerned. It is
fairly complicated and goes oh with a series of
duﬁies. i.don't know whether you want to take £hat
ué and make the:ruling ﬁow,,maybe we'wdn't get to
thatf |

THE éOURT:. Wéll,.sUppdse you let Mr. Anninos
pick up frém here.

- MR. COWARD: All right.

THE COURTE vI want you to cover it} Mr. Anninos.
It‘depéhdé’on What he says. I méy waﬁt,you to cover
it further. | |

'MR. COWARD: Yes, sir.

Mﬁ}'ANNIﬁOS:t If it_pléase’the Court, in'view
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of the metion dszr.onrrell’and elso the ﬁotion of
Mrf Ccoward at this time, we feel that, first of all,
the'motion is p:emature. We_recdgnize tﬁe rﬁlerthet
theupiaintiff's case can rise.no higher than his
own_testimoﬁy,‘but because of Mr. Werrell'e willing-
ness to'coﬁcede that there is evidence in fhe case,

] .
E o

which it so happene that there is, that on prior

~occasions A&P had numerous cars parked on the A&P
‘lot, I think it makes the defendant's motion to

strike much weaker.

Althbugh,vas I said, the;e is evidence from the
plaintiff-thaflfrom October;.1970, to-about the time
of his ihjufy, he had driven at nighﬁ'and seen many
autemobiiee'on £h¢ lot withAthe people in theﬁ. We

concede that there was no express invitation by any

>' of these defendants to the plaintiff to come on the

premieee.

However, the cases cited by Mr. Worrell are
clearly_distinguishabie from the case at Bar. He
cites the Thalhimer case, 160vvir§inia;.but the law
is clearly‘s£ated inv207vvirginia, Buschvversus
Gagiio, which i aﬁ sure Your Honor is familiar with,

207 virginia 343, Busch, B—u;s—c—h,.versue Gaglio,




THE COURT: 207 Virginia 543?

MR. ANNINOS: Yes, sir, Your Honor.

This éése goes bn fo say what is thé duty owed
to a licensee and it aaopts thé‘exceétion tb the
genéfal rule;_ Busch versustéglid tells us that
the#e ére éxéeptions to the general fule,vthe general
rule breviously being to prevent accideﬁtal tort of
é_treSpasser or a licensee, but befofe I get to
,Buéch; I want to distinguiéﬂ the unrépOrﬁed case,

or at leaSt it hasn't come down yet on the Virginia

. Ccites.

Mr. Worrell cites a Southeastern citation,
'Appélaéhién, or something, pbwer lin'e‘co-mpanyf but
thatiéase saia that there was no duty owed by |
Appalaéhian to this youngster, fourteen-yéar—old '
youngster, and thefe was no way that you can hold’
the. power company réspohsible to antiéipate the
presence iﬁ,.and I am qudting, "the preéence in a
/remotef ﬁninhabiﬁed areé." There.is a clear
distiﬁc#ion~thére,.femote,'uniﬁhabited area.

. The evidenée in this case is fhét it is in
Ocean View. .Thé sto?es aré lacated on'the north
>sidé. There ié an amusement éark thefe. On cross-
‘examination. it wés”brbught'out, “Did you know that on
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.thé'adQeftisemehés that it said they had twelve
huhdred;briédme five hﬁhdfed"; whatever it was,
"parking.spaces availéble?* SoIWe aré in a central
locaﬁion in this cése'as'oppqsed to thévcasé of'the
’-Southéastérn citation, 210 SE 24, 768, and the
cofrect:stYlél§f the case istppalachian Powef
Company versus LaFofce.. So there is a clear'
distihétidn as betweén ourrcasé, and1we-aré_not in
3anbisolated, uniﬁhabited‘area be§ause we ére
>talkin§ about anticipation of‘people‘being present
.whethervthey bé:tréSpéséers-théré or.whefher they be
licénéees. | ‘b |

Now, let me'go'baék, if Your Honor piease,.to
Busch §ersus Gagiio in which the court -- this
involQed a lady, a peréoh, a.soéial.guest, who was
treatéd.as a licensee, at nighﬁtime, when on the
premiées of.a friend at her home, and it happened
thére was a pole or a metai pble that cbuld not be
seen in the placé where it was located. The plaintiff
felivoyer itland injured herself.

The Court said that a éocial guést is treated
as a licenSee and fouﬂd on-appéalvénd fook the
pésitibn that the law as set out in 3fadshaw versus‘

Minter,5206‘Virginia 450, was applicable.




.THE COURT: 456?_

Mﬁ. ANNINOS: Yes, sir,'éoe Virginia 450;'

THE COURT: ALl right.

‘MR. AﬁﬁiNOS: But in Busch, 207, the Court said,
"But there ie anoﬁher well-recognized exceptioh to
the general rule,'an exception which directly relates

to condition of the premises cases and which was not

‘involved or considered in Bradshaw versus Minter"

and‘not,ihvolvede  “This ekeeptiohvapplies to the
case.before us, and cohtrarY’te the ruling of the
trial ceurt; provides.a theory upon whicﬁ>liability
may beeimpesed'upon the defeﬁdanf within the frame-
work of the plaintiff's motien for juagment, the
evidence eﬁd.the‘instructions of the tfial court.

"This exceptien is set forth in tHe,Restatemeht
of the Law of Torts, an authority upon which this
Court relied in the Bradéhaw case to impose
liability upon a landowner for active hegligenee."

If Your Honor recails, that‘Was the case that
says-there are two'types of)negligence;»paSSive and
active.

In the Restatement of the Law’of.Torts, Second
Edition; social guests are classified as licensees,
and in peragraphl342, page 210, thiS»rule is-stated..
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The Court qudtes, "A possessor of land. is

subject to liability fdr physical harm caused to
licenseeé by é condition on the land if, but only if,
A, the pOssessOf.knOws or has reason to know of the
condition and‘shéuld realize thét it invqlves an
unreasénable'risk of harm to such licensees, and
should éxpect thatithey will not discover or realize
the dénger, and, B, he fails to exercise reasonable
care to make the condition safe, or té.warh the‘
licensees of the condition and the risk.involved, and,
C, thé licenseés_dd not know or ha&e reason to know
of the conditions and the risk involve&."

So this is the law that is applicable in this
case, it‘seems; the restatement that is addpted in
Busch versus G;glio.

I mightrsay, Yoﬁr Hondr, we have other evidence
to show ﬁhat in an area of fifteen years‘this chain
was present and known to A&P to be present. You have
other.eVidence_to show that the defendants Joel and
Charles‘Cooper knew that this chain was preSent from’.
the time the building was erected on these premises
over fifteen years ago. So they knew, unaer the
exceptipn adopted in the Restatement of Tbrts, Second
Edition, that the dangerous‘condition ekisted under
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the Busch versus Gaglio case and should have warned

or taken reasonable steps to have remédied the

condition. I'thihk<the evidence you cah infer in
the reasonable fashion from therevidence of the
plaintiff that it wés.hard to see, the-pictures show
that even in the daytime;.some pictures, that in the
daytime:it blends_in with the bﬁshes and the weeds
and tﬁe grass.

SQ reasonable inferences 6n a mption to strike,

and at this étage ali reaéonable inferences most

court in determining whether to sustain or deny the

‘motion. So the reasonable inference is that this

chaig bléndéd'iﬁ with the environment as shown in
Exhibits 1 through 5 reépectively.

Tﬁere are a sleQ of éases. We have them. May
if pleaée the Cbﬁrt,'we have the case of Pettyjohn
that Mr. Wbrrell cited to Your Honor,lahdvpettyjohn

suppbrts the plaintiff's theory under the facts in

: this case, Pettyjohn versus Basham, 126 virginia 72,

favorable to the plaintiff must be considered by the
and this case sets out the law as to‘the duty on 126

v |
Virginia, page 72. The language I am reading now is

from page 78, and this case goes on to say that "If,

however, the trespass is'of such nature and so
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'frequent“, tﬁatfis‘the.key Qora, if iffplease the
“Court, "o frequenf as to charge the occupant with
hoticewfhereof, and of the danger likei? to ensue to
the treSpasser, then the owner is chargeable wifh
the duty of loekout for-sﬁchitrespaSSes with such
equipﬁent and appiiances he is then QSing in the
ordinary conduct of-his business; but he does not
'ewe him the duty of previsien and prepreparation.”

, Now,‘the.question of Qhethe; they have notice,
we have Many.cases Which go on to say, T Will cite
thoée to Yoﬁrnﬁonof, that hola for the proposition
that'when‘a aaege20us, defective condition exiets.
One-instaﬁee is a ﬁederal case in&oiving a
defective sidewalk in front of e Pos£ Office. The
condifion existed for six weeks. The court held
that it was for thebjuryvto determine whether the
government had khowledge, or should have had
khowledée.

| of courée; here we have years of condition
whieh is not in evidence; but I am representing to
Youf Hbﬁor, and so has counsei for.the‘Coopers aﬁd
counsel fer tﬁe A&P. They represented in opening
statement that this Qas there for a ngmber of years

and that the chain was on the prOperty'of the As&P
people. | .
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' We have other cases in Virginia holding for
that proposition, that it is for the jury to deter-

mine once we show the existence of a long duration,

to determine whether they had xnowledge of it.

The Fédéréllcase, may it-please_the.Court,'says
théf six Weeks the_defecﬁiVe_condition in front of
a go?ernmeht’Pést'Offiéé is sufficiént for_the jury
tb-infef~that‘they‘had,knowiédge or should have ﬁad
knoﬁledgé; | -

The other‘group of casés that woﬁld be ééplica-‘
bie;.méy it pieasé the Cduft, arg the casés which say
that a defeﬁdant -- the Federal case involVing notice
of six weeks as sufficient is Gilroy versus United
Statés‘decided June 4, 1953, may it.please the court,
llé Federal.Supplement, 664, but the ofher céses'are
many cases in Virginié holding that a defendant can-
not be heard to say that "I did not éuthorize or
invite the plaintiff to come on my'premises", are
those cases whiéh éay, "yes, but you haVe acquiesced
in thé érgsence of the complainant. 'Yoﬁ.have
tolerated" is the phrase the Supreme Court of
Virginia uses. "You have acquiesced in and tqlerated
his presence." Then he comes out of Ehé éategory of

a tfespaSser and goes into the category of a licensee.
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B Busch Veréus'Gaglib 207 virginia, tells ﬁs'what
thaﬁtduﬁy is éo a licenseé. Mény cases whefe yQu
acquiésced_in'and ybu tolerated, tﬁe Cou:tvof Appeals
of Virgiﬁié‘SaYS you aré theh‘éstopped from ésserting-
once:YQu'knOQ of a cdndition,'or‘should khqﬁ of a
cohdition. |

Now, I am saying-td Yéur Honor that in addition
td-ﬁhéfSEipuiaﬁion.ofer;'Wofrell that that_évidencé
is in, Ivém not‘holding him t§Ait, the élainﬁiff has
said.frém Octbbéf to April oh.many occasions at nighf
he haslseehautbmbbilés.and'pedple'thére; but there
is otheﬁ‘eVideﬁce that we haQe in tbat'fééard. S0
'then theyva:é estopped from saying --

TﬁE COﬁRTE "Unless itvis an assumptibn ﬁhat they
knéw:bf'it‘ana I think that Qould-be a reasonable
‘assumptién'to méke'if tﬁere wasn't anything on this
lot in which'théy_feil or'injured themSelves;

‘MR;lANNINOS; Né, on tﬁe A&P property.

" THE COURT: On the A&P property? "

ﬂR. ANﬁINQS: ‘Yes; sir. There is chain that is
vhidaen.inthe'bﬁshes; It'is like a hole iﬁvthe
groﬁnd." | | .

.TﬂE COURTﬁbgThis was not something which you
mighf ééy waétgqrmally gsed-in‘conﬁéCtionIWitﬁ the

defendént_A&P's‘businésé?




 MR. ANNINOSﬁ Thatbis'iﬁmateriai.'vlt is there.

THE COURT: _w'ell,. you go ahead. |

MR, ANNiNOS: This ié why I say the motién is
prehaﬁﬁre, but the evidence as of now, I think there
is a concession théﬁ,'and_l can represent to you,
.sir, that you have the --

| fHE COURT& No issue about this?

MR. ANNINOS: I am not concerned ébout it.

When they lease premises, it is their:duty, you see,
under fheir prepafation and cqntrol..
| THE COURT: ALl right. |

MR; ANNINOé: vAnd it may be a different question
as to Dudley 006per, trustee. I am not saying
there may not be a different question as to them,
because théy have recently'acqﬁired cOntrol, the.

' owners of the property, Dﬁdley Cooper, trustee for
Joel and Charles and so forﬁh;.
| .THE cQURT: All right.

MR. ANNINOS: There may be a different question
as ﬁo the A&f. If is undisputed, sir; If I am in
error, I Qill aék Mr. Worréll to say it because it
is important in Your Honor's mind. They have a
leése,'A&P‘has'a iease.

THE COURT: I am not concerned about that.
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| Tﬁét Was_alieged'énd I accept that.

VMR;'AﬁﬁINOS}"I thoughﬁfYOu WEréfC6néérﬁed about
that. | |

THE CbURT:  No.

MR. ANNiNds:' It'isvnot>required'in the
.-Operétionﬁdf é grocéry Storé,.buf it is sométhing
that they réquested'be put onvtheir premiseé and it
was put in. T don't think a chain eight and a half
.ihéhéévhigh —%.ifiﬁayvnof.be a déngeréﬁg.condition
on pfemises,'butvoncé-you.éut.thdée weeds as shown
on_ﬁxﬁibits lgfh;bﬁgh 5'a£'nighttimé; may‘itApiease
the Court}‘#hen it_beéomés a dangéﬁdus.éohdition.
This ié.fdrﬁthe_jury to determine.

| THE_CdURT} All right. |

’MR; ANNiNOS: >§es, sir, but the:cases.in
Virginia‘are many déaling with thé'question of
tolerétion andVvauiescence, and théy Say.to_the
deféhdanﬁ “Bﬁf you'toléra£ed it for SO many years.
ThisICOhdifion is going on‘and yoﬁ ha&e never.taken
any sfépé to do anything, to.tdQ cars:in and put
chaihs there,'pu£7a sign 'Do Not Enter'. So now you
are estoppéd‘in_assefting he is a trespasser once
you tolerated the conditién-over a reaébhably-lOng
périéd of time."
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éome'of'thése cases, méy:it pleaée the Court,
ﬁdffolk‘and:wéStérn Railroad vérs#s Wilson, an old
case decided iﬁ 1893 involving a path, the Court in
. this case"ééid “This acquiescence amounted to a
licénse thét impbsed ﬁpon-the cbmpany the duty to
exercise ;eaébhable‘care or ordinary'care to avoid
injuring-pedeétriahs croSsing at tha£ point."

| 'in tﬁis caéé the railroad assertéd that it had
no duty'gxcept“to refraih’fr0m1wilifﬁlly harming
pédestriahs.

The @tﬁer cése is NOrfolk.Railroad:Company
VersuereBoérd,félrvirginia 700, Chesapeake and Ohio
Railroad versus Corbin; 110 virginia 700, Engle
veréﬁs.clinchfield ﬁailroad Company, 169.Virginia'l3l,
and.for thé same policiés,'écqﬁieséence and toleration
" of a condition which they ruled on the trial level
as being,oﬁe where the piaintiff shouldvbe treated
as é trespasser. The Céurt of Apéealéudisagreed in
all tﬁese'cases;

8o in this cése,‘may it piease the_Court, there
is no‘qhestion as to the defendant, Gréét'Atlantic
and éacific, tﬁat it'ought to be a jUfy que;tion.
resdlving all reagonable inferencesifrom the

plaintiff's evidence in favor of the plaintiff.
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" As to the'th'individﬁal C00per:defendants who | }
ldwn the Cdntiéﬁoﬁs prOperﬁy,'I think that they
cannot- be eétoépea to say —- that'théy cannof.be
heard tq say that fhey'had né kndQledge; althdugﬁ the
' offéhéeIWas nof 6n their property but on a path that
was tﬁerg for aAthg period'ofAtimé[ this ié the
infefencé of ﬁhg ﬁeétimohy of the plainfiff, and it
was'owned for mén§ Yéars, aﬁd they.shéuld :eésonabiy
'_expépt:thét péopié'Wduld;C6me'across it in é béfhing
Jbeééh'érea.. |

May it please the Court, this is-noﬁ.a remote,
’isbiated; ﬁhiﬁhabited area as it was.sitﬁated in the

.case_of Appaiacﬂién, the un?epbrted case of 201
Virginia,'the'cése Mr. Worrell cited.r_We are talking
abbut.an inhaﬁiﬁed area;Adne that is in cloée.
proximity to the'beach, and it should be expected and
anticipated that people will use that path from the
A&P premises to their contiguous property.

As-to the owners of the propefty_that is leased
to tﬁe‘A&P, I think that the motion is prémature as
to them. It may'be,'and I am not conceding it at
this poiht, but 1 am.being very candid Qith the Courf-
that as to that defendant, Bayfront Proéerties, we

may fall short on that as to them, but I don't think
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Your Honor ought to strike either as to them at this

point. They placed the chain on there, they will

admit that, because of the lease, the landlord-
tenant lease and negotiations betwéén them even before
the A&P becane the tenants was created before the
erection of'the building was put on, but we strongly
feel as to A&P, may it please the Court, that tne
Court ought not to strike and that all reasonable
inferences should be ruled on and resolved in favor

of the plaintiff, letting it go to thevjury as to
Great Atlantic and Pacific Tea Cnmpany and as to the
two individual Coopers. We do not have any position

at this time as to the owners of the A&P property,

'the defendants known as, short style, Dudley Cooper,

trustee, et cetera. We may fall short asvto him. I
am very candid to admit thét, but I think all motions
should be reserved until all the plaintiff's eVidence
is in.v

THE COURT: Mr. Anninos, let me ask you this:
There‘isn't any other evidence that isAchtra;y to
the plaintiff's statement in this casé ns to how the

accident occurred, is that correct?

'MR. ANNINOS: As to how, no, sir.




THE COURT: 1In other words, he was perfectly

aware of the paséégeway; there was-neVér any question
about exéctlvaherg hé Qént bf exacﬁly what>héppened
during the course of this fall up to and leading
onto it? | |

_MRivANNINOS: Well, he-téstifiéd he'wehtvthfough
the.tW6 posts.

'THE COURT: Yés, he did; You said there was

no additional evidence Other than the evidence'that

“the defendant A&P knew or should haVevkhOWn over a

iong period of time of the existence of this chain?
MR. ANNINOS: No. They admit they knew it.
They will admit that, and the owner of the premises

will admit that it was there, put on‘there'some

- fifteen, sixteen years ago, whatever it was,'by.the

first, originai tenant, but we have evidence to show
that over a iong period of time the cdndition,'in
addition to what the plaintiff said, bther automobiles
came. on the premises after it closed’and.sﬁayed on
them ahd no action was taken by the A&P.

THE'COURT: Yes, but as to the'plainﬁiff's.:
theory, that is the plaintiff's theory, what ﬁhe'
plaintiff testified? |

MR. ANNINOS: Yes, sir.
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;' (Page'94; Liﬁevl3v#hrough Page.96, Line 23)

| Gentlemen, I have been erf this aﬁd I have
concludéd tﬁag‘tﬁe plaintiffvin.this case mﬁst ke
bbuﬁd by ﬁié.own évidence;

If has‘béen'stated o the Court that there isn't
any furtﬁer.eviAence on ﬁhe issue of liability as to
the héppening,vthe éctual happeniné'of the occurrence,
and I say, therefore, that thé plainfiff's case can‘
 risé.no higher than his own tesfimony.,

Now;'invthis-casé, this is not a case of house-
gueét type thing, which is one of the exceptions
imentiqned“in the Busch Versus Gaélio case. ’It is
not a partiéular type hegligence matte?._:The'acceptéd
law is that as to a bare liceﬁSee, he is ceftainly no
rhigher than a bare licenéee; To such a péfSOn fheJ ‘
owner of the'preﬁisés, the occupant of the premises,
owes-no'previSion. He has no duty of prepreparétién
in this case.

This gentleman sustaiﬁed'an injury, for which I
think we are all very sofry, but to aildw this case
to go to a jufy'on £he question of 1iabi;ipy'islin
my 6pinion impfoper. |

Moreovef, on £hé issue of éontribﬁtbry
'négligehce, his own.£estimony:ih Ehis éaée would
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.indicate‘that_heIWent outfih this-fiéld; or what he
says was avmanmade‘path, or Qhat counsel has termed
as a msnmade patﬁ; | |

Under thesé‘circumséances, I must cdnslude that
the-evidsnée'should be stricken as to all three
defendants; and I will do so and I.enter.summéry
judgméht for all three defendants.

if'you will, cali the jury in.

. MR..ANNINOS: Just a minute, Your Honor. Of
course, we e#cept to thé Courﬁ's ruling. Hdwever;
in order to somplefe the record for appeal, I |
eiﬁhér_ﬁahﬁ this stipﬁlatidn as to soms facts that
I have.ready tsvprove.——

THE COURT: The recordvalféady shows everYthing.

.”MR. ANNINOS: Mr. Wofrell, can you stipulate as
to the witnesses? T will call'therwitneSSes.

ﬁR. WORRELL: ’Yoﬁ wonFﬁ call the Witnesses
unless the Court says so.

MR. ANNINOS: I can always tender. Nobody cén
stop me f;om tendering.

THE COURT: Wait a minute, gentlemen. Thé
record stands as it is shown at this time, éhd I
think we have all the things in the fecord that are

required. I do not permit you to go ahead.
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MR; ANNI&OSE.:NOQ but,‘Yodr’Hbﬂor,ryou only
considered the evidénce énd the ruling iﬁ this case
basedAbn ﬁhé p1aintiff's téstimony;'that is, Mr:
Rouée himself. |

'THE COURT: I have alsd consideredvthe statement
of counsel in'the case;.and in that you have conceded
that cars were parked on this area for séme
considerable time; and that the chain‘around the
place'Qas on-the premises‘férISOme twénty yéérs or
more.

| MR; ANNINQS:..After tﬂat they were parking after
- closing houré. Your Hoﬁorftook that inﬁo consideré-
tion?v i juét wanﬁlto-complete the fecofd for éppeal-

purposes.,

* k% * % * *k * % *

DEPOSITION TESTIMONY

(January 12, 1973)

DELORES JANE ROUSE, called as a witness on discovery,

having first been duly sworn, was examined ahdftestified as

follows:

(Page 3, Liné 11 thrdugh Page 4, Line 16)

Q Do you remember, Mrs. Rouse, the night of April

the 3rd, 1971, which was the night that your husband

-52-




suffered an ihﬁury to his wrist and arm?

A Yes, I do.

Q 'And I believe that you and your_husband had
driﬁen from‘your.home‘to the parking lot of the A&P store
on East Ocean View Avénue; right?

A Yes, we did.

0 - And had taken your child with_ybu?

A yes. |

Q - About what time of the day or night did you-all
arrive at the A & P parking lot?

A About quarter 'til ten.

o Aﬁdut quérter of ten in the evening?

A  Yes;

Q - And‘I take it that at that time of year it was
COmbletely dafk?' | |

A Yeah, it was.

Q Whét‘was your -purpose in going to the A & P 
parking lot? | | |

A We went to see the.fireworks at- the Aﬁusement

Park. It was the first night, I think, that they have them.

0 That was thé_sole‘pufpdse of thé trip?
A Yes .
Q I believe the A & P store was closedvar the

night when you arrived there; wasn't it?
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A Yes.
Q  The store was dark and the lights in the
parking lot_wére bff?

A Yes.

(Page. 5, Lines'él'throﬁgh 24)_‘

Then, as I'uhaersﬁand it, ypu had‘never-been
to the A & P parkingulot prior to this night except on
occdSidns.wﬁen.thé A &TP‘étdre Qas"oéén;zis that fight?.

A That is true.

(Page 14, Linés 10 thrbugh 13)'
| Q .ﬁow many Cafs Were there when QouQall were .
watching thé fiféworks;.if you know? |
A I waéﬁ?t'}eaily'EOunting.' Thefe'were-qﬁite a

few, it séemed‘like.',

* * % % * * % % %

(November 2;‘1972)

WINSTON C. SHANKS, called as a witness on discovery,
‘having been first duly sworn, was:examined and testified

as follows:

(Page 31, Lires 2 thfough'll)
Q  All right, sir, and on April 3, 1971, which we
all agree here is when something unusual happehed. A man

was injured on this A & P lot on East Ocean View Avenue.
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Wereiyou there working at the_A‘& P on East Oceanlview

|
1
Avenue?

3 - | i
A I was there when the man came in and told me.
Q  Were you wbrking'therefat the Ab& P oh the
3rd? | | -
A Yeé, sir,

(Page 31, Lines 22 throﬁgh 25) .
Q Mr. Shanks, what was your capacity, that is -
what type of'work'did you do at the East QCean_Vieer & P?

" A - Store ménager.

(Pagé 32, Line 5 through Page 35, Line 18)
Q  How 1ong héd'you been'store maﬂager before
April of 1971, roughly?

A Since December 28, 1958.

o) Froﬁ Decémber.'58 to April 3rd, 1971, the daﬁe
of this occurrenée'thét happened, caﬁ,you tell ﬁe about the
chain that is located north of your building, tﬁat_low'
chain?

A wWhat do you mean tell you about iﬁ. It was
theré when I went there. It was not inStalled-at the time
I was there.

Q You knew it was there?

A Yes, sir.
Qo pid you know about right after you went there?

In '58 you learned about. it?
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Av-,.Yes, sir._ The éhain.hés alwaYS'been there as
far as 1 know. |

Q Did it run ail the way.aéross -- I'm talking
about béfofe April 3rd, 1971, or did it come to a étop'_
before following ﬁorth on somebédy‘eise's property?

A it had aﬁ opening of I would say threé or four
feet for.pedesﬁfiahsvfd walk through.

Q A;i]right,'ﬁir, éha that ——1ﬁhereIWaé.brush all
the way along thét:liné? |

A on the back side.

Q ‘.Is_thét cor£ect, sir?

A _.Right.

Q And #hat Btush conéisted 6f Qeed#like thinés?
It was greehefy? | |

A - It wasvgrésé;excepfﬁwhen it'needed cutting,
that's all.

- Q - all rigﬁt, sir. Did_you ever haﬁe’anything
removed or make any'effOrt to get it':emoved?
"MR. WORRELL: what Ehings?
MR. ANNINOS: The chain.

A The chain was:put up there for. a purpose.
BY MR. ANNINOS:

Q | what purpose?

A Tovkeep qafs, bicycles, ét cetera from going
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Q It blended in and it waé right throﬁgh thé
greenery, Wasn't it?
A At"niéhttiﬁe it wbuld.be hard to Sée.-'There
Qere no lights'thefe at night. |
Q You haa no 1ights at nighttime?
A After 9:15.
Q | Sir?
A Thé light$ wentbout‘at 9:15 in the parking lot.
0  ﬁho WOuid control that A'&'P or somebody else?
A The store ménaéér coptrolléd it, ‘but it was on
"a time clock. |

Q I see. You had it set for 9:15?

A  We closed at hine;_-
0o On'April 3, 1971, ybu closed at nine o'clock?
A I dbn‘t‘know what day -

Q '.’ThiS‘waS the'day —

A we‘ciosé at six on Sunday, nine every othef.day.

0 'And:wheh £h¢'1ighté'go off, it's dark.oﬁ_the
parking Lot?

A Right.

Q Thevohii light would be whatever nature
provides, the'étars and'£he:moon;'ahything -

A UThere were liéhts on tﬁé back'parking lot

| which belonged to'the'fishing pier.
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Q  But that's a few.huhdfed feet'north?l

A I would séyvso.

0 By the.oééan'or»the water?

A Yes,.Sir.

Q : But in the immediate area there arévho

‘artificial lights?

A Right.

0 ' And in that sfate.with.no lights, its very hard
fo see.this.éﬁaih that Qas gding‘throﬁgh the bfush?

A I WOﬁld“say it would bé_hard to éee, right.

Q All right, sir. Did you have or did your
predecéssof piace"ény signs on'thellot pértaining to ényone -
ény pedeStriéﬁ»dr aﬁy éutqméﬁile?-.Any sighs Whétsoever?
Will'ybu fellxme’what they were, if any?

| A I don't:remeﬁbér the exaét words, but there'was
one sign that said "For customer parking only."

0 Where was this? |

A It was on the building as well as I can remember.

(Page 36, Lipes'g through 19)

Q Other than‘"For cﬁétémer parking only”.d6 you
remember any‘ofhef 1§n§uagévon the'siéﬁ?

A No.

QIY»ADo-you know whether it had a sign suéh as no
parking affer_So and: so time ér did it -
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A No, it'didnft have any specified time.
“Q It didnﬁt havé'any Specified'time,'but it did
say “For'custOmeﬁ‘pafking." |
A Yes., sir.
Q‘b"All‘right, sir;' Was this signfoh the building
attached to tﬁe 5uildiﬁ§?;" |

A Attached to the building.

(Paée 3§;vLines ld:through 23)

Qo I,underéﬁahd) but-wheﬁ YOﬁ‘saw theﬁé‘peOple
coming there_hot:knowihg Ehey weré.goiﬁg to come,‘didvyou
do anythiﬁg‘to kéep'them 6ff the premises?‘

A No, I wasn't there. I left at 9:15;: If 1
worked at ten'o'cléck tﬁefe nofmélly wasn't anybody thefe
when I'left; v' o :

Q  But you'lea;ned abbut it after you left that
people Qouid,park'in ﬁhé.A & P bafking lét?

A I‘could t;li;' They ieft:trashrin the lot.

Q You £obk no stepé to notify your'suberiors to
do something tO'keép.thése‘péople off.each.year? '

A (Né response.) |

(Page 40, Lines 15 tﬁrough 18)

Q 'vDuringvthis whole time that you were manager’at
these premises of A & P they did'nbt-placé'anY'éigns in‘the_
'area‘where-thelchaih.was at all?

: ’ Nd, sir.
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(?age 41,'Lihes 1 through 6)

.MR.'WORRELL: .I undefstaﬁd from youfiprevious
answer;.the only way you ever knew that anybody
ﬁsed'the A &P parkiné-lot'was:from the debris you
fouhd the next day?

THE WITNESS:, Well,.i had.driven by there and
seen cérs in'the‘lot iafe,'you know. |

* * * F* * *‘*.‘ivc *

(November 2,.1972) , _ ‘
' WILLIAM EARL WHITEHURST, called as a witness on

~discovery, having been first duly sworn, was examined and’

testified as follows:

(Page»44ﬂ;pin§ 7 thybugh-Page 46;'Liné‘16)
Q  Whefevéré:;?ﬁ'now émploYéd?’.
A As& P{'Sbﬁthern Shopping Center.
0 1 _Uh;huh._vOnuApril.3,'1971; were you employed
at the A & ? oh Easﬁ-ddeap View Avenue?
A | Yes, sir;
QV: For th i6hg-befdre that were'YOu employed
tﬁere?‘ Before‘Aprilv3, 19715 | |
A }Roughly‘a year.
Q-  All ri§h£,'sir;.”What wa§ ybﬁr 5bb'desc¥iptibn 
or title? |
| A .Assiéfant maﬁager.
Q Assistaﬁt managéf? And-ﬁhat would have been to

the manager, Mr. Shanks?
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A Right.

Q Mr. Whitehﬁrst, did you kﬁqw of é chain that
was in thé béck pé;£ 6f-the AfévP building.behind the
store? | | | |

A ?es,‘sif.ﬁ

) 0 All right, sif. bid you know it from about
when you stérted wbrkihg there until the time of April 3,
19712 | |

A fes; sir.

.Q All right, sir, and to your knowledge did any-
one on the paft of A & P, Great.Atlantic and Pacific Tea
_Cqmpany'iSHWhéf-you'fé known, put any:sign thé:e.while you
were working there from April 3, f?l; to Qarn pebple of
this‘chain being thefe?

A No, sir. |

Q .Did YOu know of the bruﬁh and thé greenery'thét
 was growing there in tﬂe area ﬁhereithexchain isé,‘Did_ybu
know‘thaﬁ it ﬁés there?

A . The brush?

Q @ Yes, sir?
A. Yes,
Q And this chain sort of runs between the brush,

is that right?

A It‘s not exactly between. ;

" .
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Qv fhrough it?

A. Thfough it, yeah.

Q. ‘Ahd running through it'at"nighttime when there
are no aftifigial lights from the A & P parking ldt,'it

would be hard to see?

a It would be hard to see at nighttime.

Q Yes? |

A It would be in some parts.

o] N Yeé,'sir.

A In some parts. I don't know where this

‘gentleman fell or anything like that, but I knéw in some
parts its brush and some parts its clear due to the fact
that people have walked to the beach. They have walked
through it. - | .'

Q In other WQrds from custom pebple going to

and from the beach have made paths?

A Yes.

Q And you were familiar with those paths?

A Yes, sir. |

Q vAnd-you were familiar that people would use

those paths as means of getting on your property and off
your pr0per£y of what we lawyers call ingress and egress?

(page 46, Line 20 through Page 47, Line 7)

Q From A & P property to the fishing pier or

property next to the A & P, say, north of the chain?
-62~




| A "Right..

QV.‘ And:boﬁh paths_Were'theﬁe fér somé'time? |

A Yes; sif.  | |

.Q- 'Ana'theyAwéré made'bylpedesfriéh péople walkihg?
A | Yés,vsir;

.Q .ﬁow,>60 you know from your own knbwledge th

placed these chains there?

A No, sir, I don't.
0. Théy:werevthere'whén you got there?
A Yes,jsir.

* k k * *1*-*/* *
(Fanuary 12, 1973)
CHARLES:N, COOPEQ, a defendant; called as a witness
on discovery, héving'béén first duly swbrﬁ,'waé examined

and testified as follows:

(PageIZ! liné:Zl:Ehrdugh Page 3;‘Liné 9)
| on Apfil 3, 1971, what was your relationship

- insofar as o&nefship is concérned to the land imﬁediately
contiguous on the océan sidé thch is next to the'premises
where the A & P grocery sfo;e is located on Easﬁ Ocean
View Avenue or West Ocean View Avenue where fhis'fall
occurred?

A Well, I don't know where the.féll occurred.

We own -- I am a half-owner with my brother of part of the
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land that is to the east bf”ﬁhat iand;ﬂbut it'doeé not éo
all.thg way fo the bcean..

Q Well,_sinéé'this fall of Apfil_3 -

A | Excuse me. North. North. The ocean side.

But it does not go all the way through the bay.

(Pager4, Lines 6ftﬁfough 16)

o 'Q Thét part that islcontigﬁous to itbis the.only
thing I am intérestéd in.' And by nofth of if you éfe
- referring_to the.oceén:side?- |

A - The bay side.

Q  The bay"side; All right, sir. And that'isfyou
and you? Sfother,.Jbel,‘is*he the 6£her half—bwner?:

A That's riéht. |

Q _iAll right, sir. And that was so on the 3rd of
April, }197,1? | | |

A ves.

*****_*‘*'*_*'

(January 12, 1973) _ ,
~ DUDLEY COOPER, called as a witness on discovery,

having been first dﬁly'sworn,'was examined and testified.

as follows:

(Page 11, Lines 2 fhrough‘l4)
Q Now; Mr. Cooper, do you know approximapely when

your two sons acquired title to this property?

A Oh, about -




Q  Approximately?

A -Longer fhan ten years ago. -
) _All‘righf,véir. :Apprdximately-l962 or
thereabouts? | |

A I don't'know.precisely because I am not good
on dates. I Wbuid have to review my records for that if
you want fhe precise ihformation. -But certainlyvbeyond
 ten years. |
Q | all right. From today?

A Yes..

(page 15, Line 14 through page 16, Line 5)

9 _NQQ, did you know that this chain existed
before Apfil'3,,197l7i§ the gene#allareé‘whe;e the A & P
parkiﬁg iot'and ﬁremisés were that property‘owned byvyouf
two sons come togethér? pid ybu'knOW that it was there
before Ap;i1u3,.'7l? 

A Yes

o  And for how long did you know that?

A  Since the beginning of thé'A & P lease.
Q Which was approximately?
A About ten or twelve years ago.

Q All right, sir.
A It was erected at their specificatiohs.
Q At their specifications?
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A That's right.

Q .By whom was it erected?
A - By the owners.
Q Now, the owners of what, of A & P?

(Page 16, Lines 10 through 12)
A A & P leases frbm'Bay Froht PrOperty'ACCOunt.'
Q Yes, sir.

(Page’lG,,Lineé'l6 thrdugb:22)

A Bay Front Property ACCount is owned byv-— at 
that time it wéS'owned by Arthur C06per of é certain |
percehtage;'L.'P; Cobper é cerﬁaih perdentage, Arthur
'Coopér é éertain peréentége éhd Dudley Cooper, trustee for
Charles N; and Joel B. Cooper one of the ihdeﬁtufes or
something for Mary T; Cooper, theirbmother. In 1943 was

the date of the indéntﬁre.'

(Page 17, Line 5 through Page 18, Line 6)
Q Now, the chain was put on approximately, you

said ten years ago?

A In excess of ten years ago.

Q In excess of ten years ago?

A I dbn't'ﬁnow‘the date of-the 6riginal_leasé.
9 " vYes, sir.

A Bﬁt IAthink'tﬁey opened it ten or £welve

. years ago.




Q And:thatIWas at the request of Ehe A & P
Company, Incérporatea?
‘a Which built the building and put in all the
specifiéations according to their lease.
0 I.see. All right,sir. And the way Bay Front
Property came ihto your answer, I think, was in response
to who actually put théAéhain up, and you said the lessor,

the Bay Front at the request --

A Well, that's right.

Q -- at the request of the Tea Company?

A 'ﬁnder the terms and conditions of the lease.
Q .Of the lease. All right, sir. And Qas fhere

any specific agreement as to who was going to maintain this

chain?
A The lessee.
iQ That was the Great Atlantic and Paéific?
A..-.Thét's right.

(Page 19, Line 3 through fage 20, Line 2)
Bay Front Property installed.or put in this chain?

A Yes, sir.

0 For the Great Atlantic and Pacific Tea Company,
and when it was put in itvwas intended to be put in on the

leased property to the Great Atlantic?

A That's right.

R anand




Q- And that'novportibn ofviﬁ was to go over into
the contigﬁous land whatever?

A | No reason for it.

0  All right, sir.

A It is a separation between the two.properties
‘but it is on the A & P side of the propertieé.

Q‘ .All right,.sir.

A We built it according to their specifications.

o} Prior to April 3, 1971 were you fémilia; with
the growth, if any, of grass or weeds‘or anyvtype éf'plant

that was in the general area of this chain?

A Separating the two properties?
Q Yes, sir.
A on the north side of the chain there was quite

a bit of debris.and shrubbery, lqts of undergrowth and so
on.

Q | So you knew that before April 3, '713

A Yes.

(Page 22, Lines 15 through 19)

0 All right, sir. But you know that there is
shrubbery and green growing in the area where th2 chain is
located?

A And bricks and everything else are growing

there. , * Kk % Kk * Kk *x *k * *F x %

-68-




Plalntlff's Exhlblt ._Nd.. 1
89




Plaintiff's Exhibit No. 2
70




71




o

4

O
z
+
=t
Q
...m
<2l
1]
W
W

i

Plaint




5

0
>
I
-
a
g
&)
0
ey
44

Plainti




	Scanned Document(1)
	Scanned Document(2)

