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| MOTION FOR JUDGMENT

TO THE HONORABLE JUDGES OF THE AFORESAID COURT:

1 Plaintiff respectfully moves the Court for judgment.

|
|

Aagainst the defendants, jointly and severally, in the

qmount of SIXTEEN THOUSAND ONE HUNDRED NINETY-NINE DOLLARS
AND NINETY CENTS ($16,199.90) together»with interest by

virtue of the following:
1

(lj That the defendant, Industrial Automation, Inc;,
qontracted to purchase certain equipment and accessories,
i .
ﬁriefly described as a "general purpose hoist" from the
plaintiff for the sum of Fifteen Thousand Three Hundred
ﬂifty Dollars ($15,350.00), and ﬁy its written acceptance
of said contract dated May 1, 1972, agreed to pay ninety
éercent (90%) of the aforesaid conﬁract price, or
Thirteen Thousand Eight Hundred Fifteen Dollars
d$l3,815.00) within thirty (30) days of the date of the
delivery of the équipment.‘

(2) That said equipment was delivered pursuaht to
the terms of the contract and that the plaintiff
%cc0rdingly invoiced the defendant, Industrial Automation,

Inc., on December 6, 1972, for the sum of Thirteen

Thousand Eight Hundred Fifteen Dollars ($13,815.00).




S

(3) Th;t the defendant, Industrial Automation, Inc.,
. did not pay the ninety percent (90%) invoiced amount
within thirty (30) days, as agreed, and that»the plaintiff
vnofified the defendant,-Industriél Automation, Inc., that
. a monthly service charge of one percent (1%) would be
incurred on the outstanding balance, which charge totals
Eight Huﬂdred.Forty-Nine Dollars and Ninety Cents
($849.90)'through June 6, 1973. |
' (4) That the equipment supplied byAthe plaiptiff is
| ' ultimately for use on a contract between the United States
Coast Guard and the defendant, Industrial Automation, Inc.;
that‘tﬁe United States Coasthuard has recently acéepted
said equipment; and that pursuant to the terms of the
contract between the plaintiff and tﬁe defendant,
Industrial_AﬁtomatiOn, Inc., the reﬁaining contract
balance of One Thousand Five Hundred Th;rty—Five Dollars
($1,535.00), or teﬁ percent (10%), is now due and payable
by the defendant, Industrial Automation, Inc., to the
plaintiff.
(5) That one of the material terms of the

contractual agreement between the plaintiff and the

e
U




de%endant, Industrial AutOmétion, Inc., was that the
defendént, First & Merchants National Bank, would furnish
thé plaintiff with a letter of credit, or commitment,
gugrénteeing payment to the plaintiff under the terms of
th% cohtract aforementioned. |

(6) That the defendant, First & Merchants National

I
Baﬁk, did furnish such»a commitment to the plaintiff, as
reéuestea, and that the plaintiff, relying on this
co%mitment, proceeded to have said "general purpose hoist"
spécially cénstructed for the particular use intepded by
this contract.

i (7) That the plaintiff has called upon the defendant,
Figst & Merchants National Bank, to honor its commitment
af?resaid, which it has refused to dé.

WHEREFORE, plaintiff demands judgment against the

|
defendants, jointly and severally, for the sum of SIXTEEN
THO?USAND ONE HUNDRED NINETY-NINE DOLLARS AND NINETY CENTS
($ﬂ6,l99.90) together with the applicable serviceAcharge-
thﬁough date of judgment and legal interest thgreafter

unqil paid and its costs in this behalf expended.

| | AMERICAN INDUSTRIAL CORPORATION

| By: _/s/ Blfred J. Owings .

Of Counsel

DATE FILED: June 14, 1973




GROUNDS OF DEFENSE OF
FIRST & MERCHANTS NATIONAL BANK

The defendant, First & Merchaqts National Bank,
states for its grounds of defehse to plaintiff's Motion
for Judgment, the following:

1. It does not have sufficient knowledge to either
admit or deny the allegations contained in Paragraphs 1,
2, 3, 4 and 5 6f the Motion for Judgment.

2. It denies the allegatiohs contained in Paragraph
6 of the Motion for Judgment insofar as they state that
First & Merchaﬁts National Bank furnished any commitment
or letter of.credit to plaintiif guaranteeing payment to
plaintiff under the terms of the alleged contract between
plaintiff and defendant Industrial Automation, Inc. As to

any other allegations contained in Paragraph 6 of the

Motion for Judgment, First & Merchants National Bank is

without sufficient knowledge to either admit or deny them.
3. As to the allegations contained in Paragraph 7
of the Mofion for Judgment, it admits that plaintiff has
called upon it to honor an alleged commitment to plaintiff,
and that it has refused to make any payment to plaintiff.
WHEREFORE, First & Merchants National Bank prays that

the Motion for Judgment against it be dismissed.

-



FIRST & MERCHANTS NATIONAL BANK

By /s/ Bradfute W. Davenport, Jr.
Of Counsel

DATE FILED: July 5, 1973

INTERROGATORIES TO PLAINTIFF
AMERICAN INDUSTRIAL .CORPORATION

TO: Alfred J. Owings, Esquire
‘ Spinella, Spinella & Owings
5421 Patterson Avenue
P. O. Box 8596
Richmond, Virginia 23226

Defendant First & Merchants National Bank requests

that plaintiff American Industrial Corporation answer the
following interrogatories under oath in accordance with

Rule 4:8 of the Supreme Court of Virginia.

INTERROGATORY NO. 1

State when and by whom the lettervof credit, ar
¢oﬁmitment, guaranteeing payment to the plaintiff, as
al}eged in Paragraphs 5 and 6 of the Motion for Judgment,
wﬁs furnished. State fully and in detail the terms and
substance of such letter of cradit or commitment, whether
it was evidenced by a writing, and, if so, where such

wrﬁting is presently located and the custodian thereof.




INTERROGATORY NO. 2

State the date of each instance when plaintiff has
called'upon First & Merchants National Bank to honor its
commitment, as alleged in Paragréph 7 of the Motion for
Judgment. Identify the representative(s) of First &
Merchants Nafional Bank upon whom plaintiff calléd to so
honor its commitment. State fully and in detail the terms
and substance of each such call, and whether such calls

were evidenced by any writings.

FIRST & MERCHANTS NATIONAL BANK

By _/s/ Bradfute W. Davenport, Jr.
By Counsel

DATE FILED: July 19, 1973

ANSWERS TO INTERROGATORIES

- This day comes the plaintiff, by counsel, and as its
Answers to the Interrogatories propounded to it by the
defendant, First & Merchants National Bank, answers as

follows:

| _ _
INTERROGATORY NO, 1

By letter of May 1, 1972, David R. Holton of First

and Merchants National Bank confirmed its commitment to

06
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lend the defendant, Industrial Automation, Inc., a sum

!
oﬁ money not to exceed Fifteen Thousand Three Hundred
|

Fifty Dollars ($15,350.00). By correspondence dated May

ln, 1972, David R. Holton.of First and Merchants ‘National

B%nk extended its commitment to lend Industrial Automation,

Inc., the aforementioned sum of money through October 31,

19P2. By correspondence dated May 19, 1972, David R.

Hopton of First and Merchants National Bank confirmed its
ag&eement to make "any funds" advanced to Industrial
Au#omation, Inc., payable to the plaintiff in the form
of| a cashier's check.

| Said correspondence is currently in the possession

of Alfred J. Owings, attorney for the plaintiff.

INTERROGATORY NO. 2

Telephone call from plaintiff during week of May 17,

1973, to Richard Worthington of First and Merchants
National Bank requesting payment followed by letter to
him of same date. Correspondence to Coleman McGehee of
May 30, 1973. Correspondence dated June 13, 1973, to

Rahdolph W. McElroy.

i

|

| By: /s/ Alfred J. Owings
Counsel

AMERICAN INDUSTRIAL CORPORATION

DATE FILED: August 10, 1973

|
|
|




INTERROGATORTIES

To: Bradfute W. Davenport, Jr., Esquire

Mays, Valentine, Davenport & Moore

1200 Ross Building

P. O. Box 1122

Richmond, Virginia 23208

Plaintiff, American Industrial Corporation, requests
that defendant, First & Merchants National Bank, answer

the following Intefrogatories under oath, in accordance

with Rule 4:8 of the Supreme Court of Virginia.

INSTRUCTIONS

A —-- Where the identification of a person is
required, such indentification should be sufficient to
notice the'déposition of such person and to serve such
person with process to require his attendance at a place
of examination and must include: |

(1) Name;

(2) Present or last known home address:

(3) Present or last known business address;
(4) Title of occupation;

(5) Employer.

B ~-_ The term "document" means any written,
recorded or graphic material, howsoever producea or

reproduced, containing any discussion, notation or

g8
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| . ) : o .
conclusion concerning the subject matter in question.

C -- Where the identification of a document is

réquired, such identification shall be sufficient for

characterization of such document in a subpoena duces:

tecum and must include:

(1) The date of the document:

(2) The name, address and position of the
author;

(3) The name, address and position of the
recipient; '

(4) The names, addresses and positions of all
persons who received copies or persons to
whom copies were circulated or listed as
being circulated;

(5) A general description of the subject
matter and content (in lieu of such

description, a copy may be attached);

(6) The name and address of the present
‘custodian(s) of a copy or copies;

(7) A description of the circumstances under
which it was sent or received;

(8) The location from which it was sent and
where it was received.

D -- For each document which plaintiff will contend

is privileged or otherwise excludable from discovery, the

bésis for such claim or privilege or other grounds for

exclusion should be stated.

1




E

-- The term "person" as used herein shall mean

person, firm or corporation.

F

-~ As used herein the singular of any word or

phrase includes the plural.

(1)

INTERROGATORIES |

State whether or not Industrial Automation,

Inc., ever secured loans or credit from First & Merchants

National Bank.

(2)

(a)

If so, state fully and in detail:

The exact dates:;

(b) The exact terms;

(c)

(d)

'7l(e)

(3)

(£)

(g9)

(h)

Name of individual who applied for such
loans or credit;

Name of individual who approved such loans
or credit;-

Total indebtedness of Industrial Automation,
Inc., to First & Merchants National Bank as

. of April 15, 1972;

Total indebtedness to First & Merchants
National Bank as of October 7, 1972;

Total indebtedness to First & Merchants
National Bank as of May 17, 1973;

Total indebtedness to First & Merchants
National Bank as of September 20, 1973.

State whether or not First & Merchants National

Bank ever received any assignment of funds from

10




industrial Automation, Inc.
(4) If so, state fully and in detail:
; (a) Dates of such assignments:

(b) Exact terms of the substance of such
assignments; '

- {c) Reasons therefor;

i (d) Name of-individual(s) who made the assign-
ments on behalf of Industrial Automation,
Inc.:; -

. (e) Name of individual(s) who received such

; assignments on behalf of First & Merchants
National Bank;

(f£) Total amount realized to date by virtue of

such assignments to First & Merchants
National Bank.

! (5) 1Identify and produce any and all documents,
correspondence or communication between Industrial
&utomation, Inc., and the First & Merchants National Bark
relating in anyway to a letter of credit, commitment or

guarantee to American Industrial Corporation for the
pprchase of a hoist by Industrial Automation, Inc., from
American Industrial Corporation.

" (6) State whether or not Mr. David R. Holton was

| ,
ever employed by the defendant, First & Merchants

N@tional Bank.

1



(7) 1If so, state:
(a) Exact date of employment:;
(b) Capacity in which hired:

(c) Nature and scope of his employment in May
of 1972;

(d) Duties assigned in course of employment in
May of 1972;

(e) Current nature of his employment if still
employed;

(f) Appropriate addresses as indicated in the
~instructions.

(8) If different from number (6) above, state
whether Mr. David R. Holton was an officer of subject
corporation.

(9) 1f éo, state:

(a) Exact dates he Was an offiéer;
(b) Title of office;
(c) buties involved and nature of office.

(10) Has First & Merchants National Bank ever refused
to ratify or affirm any acts of Mr. David R. Holton
purportedly made in the performance of his duties?

(11) 1If so, state:

(a) Time and date;

(b) Time and date he became aware of said act(s):




(c) Nature thereof;

(d) consequences thereof;
(é) Reasons for refusal to ratify or affirm:
(f) Reasons given by Mr..H01toﬂ for performance.
4(1.2) State whether the defendant, First & Merchants
National Bank, denies that Mr. David R. Holton was
authorized to guarantee payment of plaintiff's contract
with Industrial Automation, Inc.; and, if so, state why
it is denied that he was so authorized.
(13) Stéte the basis of the statement made in
i v
paragraph two of defendant's Grounds of Defense that "It
dénies the allegations contained in Paragraph 6 of thé

Motion for Judgment insofar as they state.that First &

Merchants National Bank furnisﬁed an? commitment or

létter of credit to plaintiff guaranteeing payment to

piaintiff e o o's
(14) .Separately and for each of the foregoing"

Interrogatories, identify:

(a) Each person who in any way contribﬁted or
assisted in the preparation of the answers
to these interrogatories;

(b) The contribution or assistance of each

person identified in the answer to
subparagraph (a) above;




(c) Bach person having direct knowledge of a
portion of any portion of the facts on
which the answer to the interrogatories
was based;

(d) Which fact or facts the person identified
in the answer to subparagraph (c) above had
knowledge;

(e) Each report or other document on which the

answers to a particular interrogatory is
based.

AMERICAN INDUSTRIAL CORPORATION

By: /s/ Alfred J. Owings
v Of Counsel

DATE FILED: November 9, 1973
ANSWERS OF FIRST & MERCHANTS NATIONAIL BANK

TO INTERROGATORIES PROPOUNDED BY AMERICAN
INDUSTRIAL CORPORATION

TO: Alfred J. Owings
Spinella, Spinella & Owings
5421 Patterson Avenue
P. O. Box 8596
Richmond, Virginia 23226
Counsel for Plaintiff

Except for those interrogatories objected to, First
& Merchants National Bank (the Bank) states the following
for its Answers to Interrogatories propounded to it by
American Industrial Corporation (AIC). The numbers of
the Answers correspond to the numbers of the Interroga-

tories.

14




l.  Yes.

| Date

;June 13, 1972
?July 27, 1972
September 14, 1972
‘October 17, 1972
%Nbvember 3, 1972
November 27, 1972
banuary 4, 1973
February 6, 1973
&ay 10, 1973

bune 6, 1973

Eth loan was made on a demand basis and was evidenced by
a standard First & Merchants National Bank demand note,

a Lopy of which is attached hereto for informational

purposes.

In addition to the above loans, the Bank also stated

its intention to extend additional credit to Industrial
Automat ion exclusively for the purchase from AIC of a
hojst crane. The terms of this proposed extension of

credit (hereinafter referred to as "propoSed credit") are

2. (a) and'(b) Loans were advanced to IA on the

lelowing dates, .in the following amounts:

Amount

'$10,000
- 5,000
10,000
10,000
10,000
17,500
12,500

7,500
11,000
4,400




reflected in the attached letters of May 1, 1973, May 17,

1973, and May 19, 1973 from David R. Holton to AIC.

(c) The loan advance of June 13, 1972, was
applied for by Mr. Joe Hardin and Mr. Husey I. Martin.
'All other loans and the proposed credit were applied for
by Mr. Husey I. Martin. |

(d) The loans dated June 13, 1972, July 27,
1972, September 14, 1972, and October 17, 1972, and the
proposed credit were all approved by Mr. David 3..Holton.
The loans dated November 3, 1972, November 27, 1972,
January 4, 1973, February 6, 1973, May 10, 1973, and June
6, 1973, were approved by Mr. Richard B. Worthington.

(e) None.

(£) $20,000.00.

"(g)  $40,037.42.

(h) $41,937.42.

5. There were and are no such documents, correspon-
dence, or other written c0mmunications.
6. Yes.
7. (a) November 17, 1969, to present.
(b) Management trainee.

(c) Commercial lending officer.

16



(d) Making commercial loans.

(e) Federal funds trader.

(£) Businessvaddress: First & Merchants
National Bank, 827 East Main Street, Richmond, Virginia.
Home‘Address: 104 West Franklin Street, Richmond,
Virginia.

. B No.
9.  Not applicable.
10. No.
11. Not applicable. .
12, First & Merchants National Bank denies that
_D;vid R. Holton was authorized to guarantee payment of'
piaintiff's contract with Industrial Automation, Inc.,
bécause national banks are prohibited by law from |
gﬁaranteeing the debts of a third person.
13. The basis for the statement reférred to is the

following:

(a) That the only commitment eﬁer made by
F%rst & Merchants National Bank relating té the.pending
léwsuit was an agreement with Industrial Aﬁtomation}
Iﬁc.,_to lend Industrial Automation, Inc.,.on demand, én

émount up to but not to exceed $15,350. to be used



exclusively for the purchase of a,hdist from American
Industrial Corporation and to deliver any funds advanced
to Indusﬁrial Automation pursuant to said agreement in
the form of a cashier's check made payablé to American
Industrial Corporation:; thét said agreement, by its
express terms, expired oh Qctober 31, ;972;vthat said
hoist was not delivered and that no demand for such monies
for such purpose was ever made on First & Merchants
National Bank by Industrial Automation, Inc., prior to
October 31, 1972, and therefore that said agreement
expired on October»31, 1972;

(b) that the only commitment evef made by First
& Merchants Nationél Bank to American Industrial Corpora-
tion was to deliver the proceeds of.any loan to Industrial
Automatian, Inc. for the purposes stated in (a) above to
Industrial Automation, Inc., in the form of a cashier's
check payabie tovAmerican Industrial Cérporation:

(¢c) that, as a mattér of law, no letter of
credit was ever furnished to American Ipdustrial Corpora-
tion by First & Merchants National Bank; and

(d) that, as a matter of law, no guarantee of

payment was ever made to American Industrial Corporation

18




_ b& First & Merchants Natioﬂal Bank.

14. Thé persons who contributed or éssisted in the
p#eparationvof'Answers to Interrogatories 1, 2, 5, 6,v7,
8; 9, 10, and 11 are David R. Holton and ﬁ. B. Worthihgton,
both 6f whom have knowledge of the facts stated therein.
The Answers to Interrogatories 12 and 13>were prepared

with the assistance of counsel.

FIRST & MERCHANTS NATIONAL BANK

By [ [ F. Claiborne Johnston, Jr.

Of Counsel

DATE FILED: December 11, 1973
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As coulaters! sacurity for the payme: t of this note and any other liabilities, inctuding future advances, conrtingant or otherwise (including ovardrafts),

makers, guarantors, endorsars and anv other parties to this note (haereinafter coilectively called '‘parties’’), anc each cf them, to the holdar of this note, no
or to become due or that mav be heraafter contracted, the following collateral has been deposited with and is haereby pledged to the holder of this note:

(1

D Coflaterai Reg:stered in Name ot Makerls) D Collateral Registered in Nama of
{2) Allcoliateral ncw or hereatter in the possession of Bank and/or referred to in any other security agreements, to which the makar(s) and Bank are partig
{3) Any other coltateral now or hereatter pledged, hvpothecated, mortgagad with or to Bank, or for which Bank is granted a security interest in, for this (
other indabtednass of the maker(s)
together with &li rights tc which the owner of the collateral is now~ or may herezfter become entitied by virture of owning such collateral, including, but not
ed to, ail casn dividends, stock dividends, or other distributions, and ail rights to subscribe for securities incident to, declared, or granted in connection witl
collateral, ail of which wvill be dativered to the Bank with full autnority 1o sall, transfer, or rehypothecate, :

The holder shatl have, but shiall nor be timired to, the followir.a r'shts, eact of which may be exorcised 2t any time: to pledge or transfer this note sno tf
tatera!, and any vleagae or transreree shali have a!) the rights of the hglder and the holder shalt he thereafter reliecved from any tiability with respect to ar
fateral so ptedged or <ransferred; to transier tne whoie or snvy D2rt of the coilateral into the name of itsalf or its nominee; 10 vota the collaterat; to noti
obligors on anv coitateral pefore or aftar gefauit hereunder vo mara paymen: 1o the holder of anry amounts oue thereon; and on payments of all amounts du
unde., to return 10 the unaarsignen an equal amount of coltaters \nsieag of the coliateral deposited.

The hotder shall exercise reasonadla care in the custody ar:id preservation of ihe collateral, and it shall be deamed to have exercised reasonable care if it
such action as the makers shall reasonatily reouest in vniting. N2 failure 10 6o any act not requasted by the makars shall be deemed a failure to exercise
eble car2, and no failure to compiy with any reguest of the makers shall n¢ itse!? be deemed a failure to exercise reasonable care. The makers agree to ti
necessary steps to orecerve rignts ajainst prior parties to instruments or ~hatrei paper constituting the collaterat.

In the event tharc shait be a dechine «n the market value of the collataral or it the holder shatl in good faith deem itself insecure, the makers agree upon de
t0 make such reduction of orincipai or d2posit such additionat cotlateral 3s snhaill be sa2tisfaciory to the hotder,

Upon the failure of the makers 50 to reduce the princigai or deposit such acastional coliateral or upon the happening of any of the following avents, the h
at its option, may declare th:s note {and any other obi:aatians of anv of the parties, owed to the holder) due and payable: default by any party under th:
or under any other ohligaticn owod tc the holder; deatn, cissolution, or insolvency of any party; application for the appointment of a receiver tor any
filing of a petition in banxruptcv By Or sgainst any party; farlure on the part of the makers to do all things necessary to preserve and maintain the vaiue ar
lectibility of the collateral inciuding, but not limited o, *he payment of taxes ond Bremiums on policies of insurance on the due date without bene*it of the
period; or determination by the hoider that a material adverse change in the financial condition of any party has occurred since the date of this note, .

Upon default or at any time thareafter, the heider shall have a!l the rights anda remedies of a secured party under the Uniform Commercial Code, inciudi
rights to deduct all exnenses and attcrnev’s fees incurred in cotleciung any liabuity of any party to this note. Alt rights and remedies, incluaing those provi
this note and in any anpircable security agreement, shall be cumutative, Upon default the holder mav seli, lease or a2therwise dispose of all or any part of t
tateral upon any exchange, or at nutlic or private sale, at any time or times and without advertisement or demand upon or notice 0 any party, all of wi
waived, except such notice as by st2iute cannot be waived. Any notice to the rmakers whan placed in the maii addressed to, or left upon the premisos of the n
at the eddress - ied pelows, Or at such other address es mav from time 10 time be shown on the holder’s records, at least tive days prior to such action
constitute reasonable notice. Ua0n any detault the holger also shail have the right, immmediately and without further action by it, to set otf against this no1
ail cther liabitities of any party owed to the holder, all money owed by the holder in any capacity to any party, whether or not due; and the holder shai! be d
to have exercised such rignt of set-n1¥ and to have made a charge against any such money immediataiv upon the occurrence of a default hereundar even t
such charge is subsequently rmade or entered on the books of the hoider. £l parties agree to remain lable to the holder for any deficiency. Anv collater,
any surpius after sale, mav be returned to any of the parties, but, if after sale of the coiiateral, any obligation or liability of any party to the holcer is cont
or_not due, the holder may retain sush proceeos as adaitional security for such obligation or |iabi|it¥

The holder may cont:nue 1o hoid any collaterat after the payment ¢t this note if at the time o
shall be then direztly or coati

PRI

thaak this masa ok ot

bavment and discharge hereof any of the parties to thi
and the hotder may thercafter exercise all rights with raspect to such collateral granted herei

[P

tlv liadie to the hotder

Affer maturitv, this note shail bear intsrest at t

B anaioe v
i€

um contract rate permitted by law, Or at the rate provided for herein, whichevar shell be g
raf1d, 1OIes s0d o tice of Wisonor, ano agree tnat exieNsion or exTensions of The tumea of payment OT this NO1
be made betore,ar, or afrzr maturity » v pericds sn encess 0 the arigins! term ol tnis note by sareement with any one or mare of the parties without
t0 and withoutrelea;iing tng liazility of & Cindr party 10 this nete; watks verafit ¢f ati homsst2a0 and similsr exanptions 3s 10 tinis debt 2na any right
thay meay have to require the helder to proceed against any persan or 2 3t any ccliateral; agree 1O pay @ll expenses incurred in coliecting this note, inc
twenty-five per cent attorney’s fers. if aiter cefauit this note be placed in ths hands of an 2ttornoy for collection, or if the holdar finds it dcsirabie t0 secu
services O advice of an z1isrnev wilh redars 10 collectlion: and consent tnat any or all of the cotiateral may be exchanged, surrendered, roleased, compro
and that the terms of this note mav be £«<endad or compromises at any Lime without notice to the parties.

Any failure by the hold:r to exercise any right hereunder shall not be construed as a waiver of the right to exercise the same Or any other rights atan

Witness the following signatures and seals.

Vy: sraise uruseniifond

(S
(Social Sccurity or Tax 1.0. Number)
Due (S
Address
PLEASE PRINT FOR BANK USE ONLY
Name Note Number FRB Code
Officer's So0cia! Security or Tax 1.0. Number ’
initiafs, Secured Regi h ‘/M‘ i i
Responiibility egion /Branch ______ ______  / inimum % _ Maximum
Code Unsecured ____ Major  Miner 7
Interest Sartisily Note Note 2 369/365(1) 365/365¢
Rate % Secured T T 4 Int. Base Y
e ype ype — 360/360(2) 265/350(
No 7 Grade
Tied To . _— s/
Prime? aczor ./ Dratt: DDA Savin Tr
_ . (
Yes % Over Prime s Account Number = 2oving =
. / i
Discounted: Days , s ( Maximum Renewals Allowed
Investigation Fees s ; Repayment: Amount (8ill Codes 2, 3,4) 3
Credit Life Y lati ' Schedule
es RegulationUNote _____ Yes l {Bil Code/Day Payment Oue)
. Billing Codes
.Premium $ p N
S ________  Renewat i 0-No Bl Jan. Feb, Mar, Apr. May Jun,
MAJOR NOTE TvPe | MINGR NOTE TYPE PnL O - | L . L .-
s ”:”““1-‘- 7,‘.:. N -
1 D?mand 5 Farmi Home | O Businass 4 Grokers | H‘:Prin “6: T;;"""‘ Jui. Aug, Sep. Qct. Nov. Dec.
2 Discount 6 Municipal 1 Personat 5 Employee 1 4-Fixed Prin,‘ I [ l [ l
A Time/Term 7 Money MKT 2 Car Loasing 6 Directiors Plus tnt, - L 4 ) i - l !
3 Cons ruction 7 Foreign ! 9-Toral Payoff

I




Ameri can Industrial Corporation
.0. Box 4267 v
rginia Beach, Virginia 23454

ar Sira:-

~ This letter will serve to confirm our agreement to lend
Industrizl Automation, Inc., P.0. Box 7586, Richmond, Virzinia,

nnnnnnnn + gen o bt s S+ a._.-n.-,l Q‘I§ 451‘\ Nan ...-nann,ln - -

anm zmount wp ta bot not o anmsoz The procecids oz
to be usad exclusively for the pur Cuaae of the hoist belag
sold by you to Industrial Automation, Inc. This ccmmitment
vill expire on July 31, 1972.

Yours truly,

David R. Holton

p/ug



Mr. E. L. Fall, Jr.
Arerican Industrial Corporation
P.0. Box 4267

/Yirginia Beach, Virginia 23454

2ar Mr. Fall:
Please refer to my letter of Mav 1. This letter will serve to
extend our cosmitment confirmed in that letter through October 31,

1972.

I hope this will settle the matter between vou and Industrial
Automation, Inc.

Yours truly,

David R. Folton




\Ht. E. L. Fall

Arerican Incdustrial Corporatiorn

P.0. Box 4267

Virginia Beach, Virginia 23454
. Dear Mr., Fall:

To confirm our agreement over the telephone yesterday, any funds
"advanced. to Industrial Automation, Inc. will be in the form of a A
Cashier's Check payahle to your firm. I hope this will suffice for your
credit requirements. :

Youre truly,

David R. Holton

DRK/ja



DUTATION & Cuivc1ACT UF SALE DIGIN AN RETUNIY UNE LUr ¥

AMERICAN INDUSTRIAL CORPORATION
= Sydtemd anc[, Macéinery

VIRGINIA BEACH, VA. 23454 e P.0.BOX 4267 4 703/425-1818
Free incoming Virginia WATS 1-800-682-6850

RICHMOND, VA, 23226 e P,0,BOX 9036 e WATS 1-800-582-6850
ROANOKE, VA, 24019 e P, 0,BOX 7456 e WATS 1-800-582-68560
RALEIGH, N. C. 27608 e P. O, BOX 18007 [ 919/828-8682
CHARLOTTE, N. C. 28208 e 9019 Singing Pine Road @ 704/394-1539

. DATE: -~ April 18, 1972
VER: Industrial Automation - ' :g';":g"m_ See below.
P. 0. Box 7535 . ESTIMATED SHIPMENT: | 2CtOTY
Richmond, Virginia 23231 . . _ ESTIMATED WEIGHT:  3~4 months after print
BUYER'S NUMBER:
Attp: Mr. Hugh dartin

approval.

The Seller proposes to furnish to the Buyer the foltowing subject to General Terms and Conditions on the reverse side.

ONE General Purpose Holst as. described in U.S. Coast Guard Speciflcation
No. 6943, Paragraph 3.1.(1) and (2) on Pages 3-2, 3-3 and 3~k of the
Specificatlions complete with all accesscrics ihcluding controls and

cable reels.

PR'CE S e s0600s 0000 0Cesesanenas ®0 e s 0 a0 e seacescra teesssssesbsesraces $]5,000.00

FRETGHT +evvenernneannennaneennnn. s . 350.00

TOTAL 6 #0000 60 0800400108000 8800060000000ssstsccsasanssottnoncsstescscsascs $]5,35’L}.00

Structural stecl, including ¢ ¢ x V4 pound beains, are act inciuded, Freight
is to an East Coast pdrt, but does not include transportation fron tiie port to
the light station. Quallfied service personnel are avallable at $150 per day
plus travel and llving expenses. This hoist Is llke two other unlts which we
have furnished and were acceptable to the Coast Guard on two otner light stations.

Amerlcan iIndustrial Corporation wlll accept the purchase order from (ndustrial
Automation for the total price shown above under the followinu terms:

TERMS: Industrial Automation will have thelr bank send a letter of credit with
the order. It Is understood that thi letter will be a2 guarantee uy the wank
that $15,350 is set aside In a special account payable to AlIC upgon cellvery of
quoted equipment to an East Coast port. Bank will further guarantee money will
be sent to AIC within ten (10) days after delivery and will so perform this duty

of sending money.
| R é?fg{fjiéljbe

”EDDIE“ FALL, JR., Sales Engineer

ELFjr:ar
3UYERS’ ACCEPTANCE - Date . Ship to Address: [] PPD [ ] Collect
W
*rocoed with [ ] PRODUCTION & SHIPMENT - . CTT 2
?roceed with [ ] SUBMITTALS FOR APPROVAL ' ViA S 4




GENERAL TERMS AND COND!TIONS OF SALE

The following terms anL conditions shell be a part of any sale entered into between the Buyer and American Industrial Corporation.

1. PRICES AND TERI\]AS OF PAYMENT

(A) All quotatlonls are for immediate acceptance and subject to change without notice,

(8) No taxes are fncludad unless specifically itemized.

|

(C) Invoice prices will be those In effect at time order is released for immediate production and shipment,

\

(D) Partial j shall apply to work done or material shipped.when applicable,
” -

|

service charge ]plus cost of collection, including attorney’s fees, if incurred,

-]
(F) Standard ternTs are net cash delivered to us within 30 days from date of invoice. Any cash discounts for prompt pavmant must be

shown on quoatation,

Acceptance oJf orders is subject to approva! by our credit department., Past due accounts are subject to a one percent (1%) monthiy™

SHIPMENT AND TRANSPORTATION CHARGES

\

(A) All shipping dates are approximate, While effort is made to maeintain schedules, we wilf not be fiable for damage on account,of delay,

(8) Shipments aré FOB8 shipping point, We wm cooperate with customer where claims are invotved but will not liable for 1oss of or

damage to prc‘oducts.

{C) Shipments will be made collect unless indicated otherwise, Prepaid shipping charges will be invoiced to customer,
WARRANTY

(A) Products manufactured by American industrial Corporation are warranted for 8 period of one year from date of shipment against
defective matcrial and workmanship, Warranty is limited to repair or replacement of defective parts FOB factory.

(8) Products sold by American Industrial Corporation but not manufactured by American industrial Corporation are warranted only to
’ the extent of their respective manufacturer,

(C) We will not be liable for loss or damags, whether direct or consequential, arising from the sale or use of or inability to use our products-
for any purpose, : ' o

RETURNED GOODS AND CANCELLATION

(A) No goods shell be returned to the factory without written permlssion'and proper identlficatiqn.

(8) Suspensions and cancellation of ordars may be made only upon written approval and on terms that will indemnify us against Ios_&
GENERAL ' [A

(A) These terms and conditions are subjact to‘change without ﬁotlca only by an officer of Arﬁorican IndustrialA Cdrporatibn.

(8) Tarms inconsistent with those stated hérein which may appear on Buyer’s tormal order will not be binding 6n the seller,

(C) Conditions not specifically stated herein shall be governed by established trade customs.




rpril 25, 1972

Indtestricl Automation

F. 0. Lox 7595

Rlchaond, Vieglinia 23231

Attn: Ar. Hugh Hartin

Subj: Bridge Crane - Frylng Pen Lightship

Dear Nr. Martin:

This letter Is to confirm our dlscussion at Joa Harden's homc con
April 23, 1372. We agreed to accept en order from industrial Auto-
mation for $15,350 with a letter of credit from First & Merchants
Bank. it ls understood that this letter of credit is a guarantee
by First § Merchants Bank that AIC will ve paid 315,350 under the
following conditions: :

1. 385 of 515,350 will ve pald within thirty (32) days cf the Jate
of delivery. If Industrial ~utomation pays Alc within thirty (29)
days of the date of snirment, a ! ciscount will be allowes bv aiC.

Z. lInaustrial Automation will pay Al€ tne remaining 133 within ten
(1) k%rﬁjhxfdays after accentance by the Coast Luard.

3. AIC will witness any tests at dockslde by Industrial Autcmatlon
previded that Industrial Automation glves sufficient notification of
two {Z) days.

If you have any guestions, please cail. %We look ferwam to recceiving
your ordar. :

Yours very truly,

AMENTCAY TRCUSTIREAL CURPURAT IO

E. L. “EcUlE' FALL, JR., Sales Englneer

ELF]r:ar
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/L ase Jrder #2004

INDUSTRIAL AUTUMATION INC.

. EFFECTIVE SGLUTIONS
S.G. BOX U585 TO DIFFICULT PROBLEMS
RICHMOND. VIRGI{NIA 23231 ‘

May 1, 1972
S -

JAMERICAN INDUSTRIAL CORP.

3 N el
American Industrial Zorporatiosn A YU i -lean
P, O. Box 4287 ,
Virginia Beach, Vircinia 23454 MAY 3 1972
Atty Nr. 2, 1, Fall, Jr. JU TG

Dear Sir:
}RE: Zridge Crane - Etying Fan ILigntship
SUBJECT: Quotaticn of April 18, 1972 and letter of April 25, 1972

This is to .confirm our telephone order of April 28, 1972 for one
general purpose hoist as descrited in your <cuote of April 18th,

for the sum of fifteen thousand, three nhundred and fifty dollars
($15,350.00), =.,0.2. Dockside, Norfolx, Virginia., This heist

will ke the same as those two previouslv supplied ty American
Industrial Corporation for Tidewater ~onstruction Company or simi-
liar Coast Guard procjects in 1971, A copy of csneral specificatisns
are enclosed, U. 5. Coast Guard specification rno. 6943 shall be male
an attachment to this contract and pertinent sections strictly adrered
to. '

Conditions governing this purchase corder ares

1. 90% of $15,35) will be paid within thirtv (30) days of the
date of delivery. If Industrial Automatio- cays AIC within
thirty (30) days of the date of shiprent, a 1% discount will
be allcewed by AIC.

2. Industrial Automation will pay AIZ the remairing 10% within
ten (10) working davs after acceptarnce Ty the Coast Guard,

-~ -
~ ol
-

ion

3. AIC will witness anyv tests at docxside v Industrial Automat
provided that Industrial Automation gives sufficient notific
of two (2) davs.

<
2
=y

4]
N
oY
2!
L]
W
(D
fh

A letter cf credit Srom mur bank will follov,

Very truly yours,

H. I. Martin
INDUSTRIAL AUTOMATICN, INC,
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, - May 16, 1972

First & Merchants National Bank
Mr, David R, Holton

9th and Main Streets

Richmond, Virginia 23261

Subject: Industrial Automation, Incorporated
P, O, Box 7586
Richmond, Virginia 23231

Dagr Mr, Holton:

Ve received your letter of Mgy 1, 1972, confirming your agreement to lend
Industrisl iutomation en amount up to, but not to exceed §15,350, Ve said that
this wvas for the exclusive use for purchase of the hoist being sold by ‘merican
Industriael Corporation to Industrisl Automation, Covmitment of this letter was
to expire on July 31, 1972, .

Mr., Eubert Norton of Industrial Automation has been edvided several times that the
delivery on this unit would run pogsibly twelve weeks. Ag I have told him, it

hag come true, We have received a confimation delivery date from the manufacturers
and it will ba in thae arca of 9/15/72, 1 have written Mr, Hubert Norton that we

will put this order on hold 4f he does not have a letter in cur hands by May 19, 1972,
' stating that this commitment has boen extended to November 1, 1972, 1 would

suggest that you obtain a copy of Industrisl Autocmations Purchase Order #2004 to
/mericen Industriel Corporation covering this bridge crane., The sum of $15,350

vill not be paid in a lump sum, It will be strung out until they complete the job,

If you have any quastions on this matter, I would appreciate a phone call, This
is a sizable sum of money to have soma questions over and 1 would 1like to clear it
up now before the menufacturers get into full scale production on the units.

Cur original agreement with Kr, Horton was covered in my letter to him on

spril 25, 1972, F & M's letter of credit was to be your gusrentee that AIC will
be paid $15,350 under the conditions specified on Hubert Norton's order write-up.
1f you have any questiona on thig Sir, I would suggest that we get together with
Mr, Norton. You cen reach me by calling our toll free WATS line 1/800/582-6850
or possibly at my hcme here in Richwmond at 2724056, 1 hope this will clear
matters up end we may proceed on the order as originally planned.

Very truly yours,
FMERICAN INDDSTRIAL CORPORATION

E. L. uEDDIB“ FALL, JR., Sales Eng’ml. . . .
ELF¥/sg

~o Mo Hihnart Navban




r. E. L
American
F.0. BPox
Virginia
Dear Mr.

Please refer to mv lette
exzend our commitment confirme

1972.

Mav 17, 1972

AMIRICAN
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i STRIAL CORP.
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By,

. Fall, Jr. ,
Industrial Corpcraiion
5267 '
Beach, Virginia 234534

Fall:

r of Mav 1. Thi
d in that letter

I hepe this will settle the matter between vou andé Industrial
Autcmaticn, Inc. '
Yours truly,
Pavid K. Hclton
DRE/Zz
o : - o
- A < oy '\‘Il




TIONAL 2ANK

May 19, 1972

AMERI'CAN.INVDUSTRlAL CORP.

U ARG

MAY 22 1872
GIEIU

Mr. E. L. Fall

Arerican Industrial Cerzerztion
} - P.O. Box 4267
Virginia Beach, Virginia 23434

| Dear Mr. Fall:

, 'To confirm our agreezart over the telephone vesterdav, any funds
| advanced to Industrial Actozation, Inc. will be in the form of a
Cashier's Check payable t: wour firm. I hope this will suffice for your
credit requirements.

Yours truly,

U‘w & ot T

Dav1d R. q01t“1

" DR#/ja

£ LF




Februexy 14, 1973

Incustrliel utoreticn

Bichrcrd, Virgints 23231
ety ix. Oo 1. Kepdin
Sudject: IFryimg Fsn Light Ship Bridgo Crane
Leer Sir: ‘
Ve have ehipped tho crene and escocieted hardwure to your pleant on Elins Road
d invoiced yoa ca Decexber ¢, 1972, Far our emrecicat, ve cffered ycu a
cne porcent €iecoumt if peid YWy Jemuary 6, 1973. It is ncw Felruery 14, 1973
exd we kevo goc nothing in the fore ef & check, ¥With £12 of the ceacesciona
thot I G2Q lew you ead with 211 the errcngenicate ve rzde vith the Firet a&xd
Berekents Banxk, I would cerieiniy feel thot thie mxacy ckeowld keve pedd o us
by ov, -
I e eending & cupy of this lotier tc Vo, Dovid Holton ed First ord Nerchenis
Bk o thet he roy bo sdvised that wo heve not received the moncy that wes
£> ceilcd esct esidc for the purposs cf poying for thlo creance.
Flecee lock irte this ond pive it your yrorpt atteaticn. This e alzochle e
¢f mcuey to have tied up over this long of a period of iira, If wo hove not
recalvad a check ir the emafl by Fetuory 25, 1973, wo wvi1l bo forccé to chargo
Fou a gervice chirpe. lomey Cocs not come freo oo 1%. Eal2ion Wil tectify.
I you reve eny quostions on this, pleage fecl fres to c2ll us on cur toll free
EXS line, 1/800/582-6350, Uo hove cartainly caicyed working with you &2d éo
not went the working egreesmcmt now to becomo sticly with lact: of peyrexnt,
. Vezy truly yours,
BEICLY IFTUSTRIAL CORPCRETION

L Lo PALL, JR., Indusiricl S8ales Haasger

!:J’/eg
ce ¥re David R, Boltxm
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March 15, 1973

industrial Automation
2. G. Dox 7586 o
Richmond, Virgin:a 23231

Aten: Mr. H, I. Martin

Subjact: - INVOICE 7126/C0VERDUE

Daar Sir:

iho overdue status o0 yrur sccount has been called to oy attentiocn;

your account is now ovar ninety days cld. Enclosed {s our Statement
ingluding Service Charges., We would sppre iate your check to cover this
oast due invoice or at least en acknowledgacnt as to your reason fax
noa-paynent . ' i

Surely you can sppreciate the cost of noney is as great as moterial;

-we arc expected to pay cur supplier within thirty days and camnot

afford the luxury of allowing outr obligations to becoms delinquemt.
Vexy truly yours, |
AMERICAHI INDUSTRIAL CORPORATION

P. 2, SULLIVAN, Manager
Accountiag Departssat

RS:pcs
Encl
cc: Mr. Bavid R. Holtoa

TN

33




FINAL ORDER - CASE NO. 1063
This day came the plaintiff by its duly authorized
' representative and by counsel, and the defendant, First &
Merchahts National Bank, by their duly authorized representative
and by counsel, and the said defendant having heretofore filed
‘its grounds of defenée herein, issue is joined. |

Whereupon came a jury, to-wit: Margaret J. Cochrone,
Randolph D. Darden, Michael H. Ford, Mary A. Graham, Ann T.
Hill, Mrs. Isabel C. Souder, John F. Strothmeyer and David E.
Zimmermann, who were sworn to well and truly try the issue joined
and a true verdict give accérding to the evidence.

The evidence of the plaintiff having been heard, the
said defendant by counsel moved to strike the evidence of the
plaintiff on grounds stated in the record, which motion was
granted, to which ruling the plaintiff by counsel objectéd and
excepted. _ |

It is therdore adjudged and ordered that the plaintiff take
not hing and that summary judgment be entered in favor of the

defendant, First & Merchants National Bank.

A Copy Teste:‘

D taespi /)5
_ <;\;B .

Clerk

Enlined Hlacck /, /?75/




Pursuant to Rule 5:6, Hotién-iﬁ hnrdby.jivca that the
plaintiff, AHBRICAB_INBUB*RIAL CORPORAEIOI. appeals from the
judgmant and order of this Court entered in this case on March 1,
1974, in favor of the defendant, "rz_ns-r AND MERCHPYTS NATIOMAL
BANK, and sets forth the following Assignments of Etror: |

| (1) The Court erxed in iu.tuiniag. over the objection |
. and exception of the plaintiff, the motion o: the defendant, |
fZRBT AND MERCHANTS NRTIOHBL‘ﬁhﬂﬂ. to strike the Cvidlnd.AO! the
plaintiff at the conclusion of the presentation of the plaintiff's
~ evidence. |

(2) The Court erred in sustaining, over the objection

and exception of the plaintiff, the motion of the defendant,
PIRGT AND MERCHANTS WATIONAL BAMK, to limit the introductiom ot
evidence by th‘ plaintifts wiﬁh respect to its dealings ﬁith—
IMDUSTRIAL AUTOMATION, INC. |

(3) A tramscript of the evidence is to be filed

herecatter.

Bys

Date Filed: March 29, 1974
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Fall - Direct 5.

representative of the bank.

THE COURT: All right.

NOTE: The witnesses were admonished by the
Court and excluded from :he'ccurttoom.

NOTE; The Court advised the jury of the
trial procedure, after which opening statements were
made by counsel, which were reported but not included
in this transcript, |

NOTE: Recess was held from 10:535 a. m. until]
11:30 a. m., after which the proceedings continued
before the.Couft and jury.

MR. OWINGS: Your Homor, I call Mr. Fall to

the stand, please..

EDWARD L. FALL, JR., being first dulf'sworn,
testified as follows: |
DIRECT EXAMINATION
BY MR. OWINGS: |
Q Mr. Fall, will you state your name and
address, please.
A Edward L, Fall, Jr, I live at 913 Prince
Philip Drive, Virginia Beach, Virginia.
Q How old are you, Mr. Fall?

A 36.

MARY ELIZABETH TAYLOR .o . al
COURT REPORTER : 36
FIDEL!TY BANKERS BUILDING
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Fall = Difect 6.
Q What is your occupation?
A I am a sales manager industrial-wise for the |

American Industrial Corporation.

Q How long have you beeﬁ employed by American
Ipduatzial Corporation?

A Approximately six years.

Q Now, at the time of this transaction that we
are talking about here today, what position did you occupy
then?

A 1 was the Richmond area sales engineer.

Q What were.your duties and responsibilities as
sales engineer? |

A Basically, to promote and sell the lines of

the principals that we represented in the threeés:ata area that

American Industrial covers. I had the responsibility for the

geographic area surrounding Richmond.

Q Mr. Fall, what kind of background do you have
for this particular job?

A I am a civil engineer by education with a
master's in business. And, basically, the six years I have
been in sales has been the only sales I have been in. I was
previously with DuPont, I was not in a sales positiog\with
them,

Q Were you in an engineering position?

MARY ELIZABETH TAYLOR o e - oy
. COURT REPORTER . 3 ¥

FIDELITY BANKERS BUILDING

RICHMOND. VIRGINIA 23219
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Fall - Direct

A Right,

Q Now, did you have an occasion to handle the
sale with Industrial Automation in 19727

A Yes.

Q Will you tell the jury and the Court how you
became involved?

A The way our firm 1s set up, each individual
salesman handles the area that he is responsible for. This
contract was originally let by the Coast Guard in the Norfolk
District, which they bid in that area, meaning the home office
at Virginia Beach bid. We normally will bid the contractors
who are bidding this as a general contractor. There were, if
I remember correctly, twc bidders. One was Tidewater
Construction Company who had previously done the two jobs. The
other one was Industrial Automation.

When the bids were advertised it turned out
that Industrial Automation was some $20,000,00 below Tidewater
Construction. This struck us as being rather strange, and we
sent them a quotation, as we did one to Tidewater Construction.
They were in Richmond, so they fell into my category. That is
when I picked up calling on Industrial Automation.

Q Did you have some negotiations with

Industrial Automation and ultimately send them a quotation and

contract of sale dated April 19, 19727

MARY ELIZABETH TAYLOR : 38
COURT REPORTER i

FIDELITY BANKERS BUILDING

RICHMOND. VIRGINIA 23219
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Fall - Direct ‘ g,

| A Let me see it. This is a copy of our
%tandard quotation form, which this is a copy of the quotation

1
that we did send Industrial Automation, attention Mr. Hugh

ﬁartin.

Q Who is Mr. Hugh Martin?

A He is the president, as I understand it, of
IndustriallAutomation.

Q Do ycu know where»the original of that

agreement 1is?

A Somevhere in his files. He got the original

ﬁnd the first copy of every quote,

Q Is that a photocopy of the copy in youf file?
A Right. |
Q Would you generally tell the jury what it

says?
MR. COGAR: I object to that, Your Honor.
BY MR. OWINGS: (Continued) |
Q Well, read it,

THE COURT: Fxcuse me cne minute. Do you
intend to make it an exhibit?

MR, OWINGS: Yes, 1 do.

THE COURT: Why don't you offer it at this
time?

MR. OWINGS: Your Honor, I offer this in

MARY ELIZABETH TAYLOR
COURT REPORTER
FIDELITY BANKERS BUILDING
RICHMOND. ViRGINIA 23219
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Fall - Direct ' 9,

evidence as Plaintiff's Exhibit Number 1 or Number A,
whichever the Court desires.

MR. COGAR: Ve object to its introduction,
if Your Honor please; Agd I would like to be heard
on that, if I ﬁay,.since I think this is one of the
whole issues in this case, 1 did not know whether
you wanted me to do that in or oﬁt of the presence of
the jury. |

THE COURT: I think, perhaps, it would be
best to do this out of the presence of the juri.

Would you ladies and gentlemen of the jury
mind stepping out of the jury box?

NOTE: The jury retired to the jury room.

JURY OUT

THE COURT: All right.

MR. COGAR: As Your Honor knows from reading
of the motion for judgement, the plaintiff initially
instituted suit against two defendants. The First &
Merchants National Bank was one named defendant, and
the other was Industrial Automation, Inec.

Industrial Automation, Inc. was sued on its
contract to purchase, and judgement has been entered

against them in a hearing which I believe was held

MARY ELIZABETH TAYLOR - —

COURT REPORTER : ; 4_0

FIDELITY BANKERS BUILDING

BIFUMAMG VIBA NI A 23910
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Fall - Direct | 10,

JURY OUT

suit was an underlying agreement to which the First &

last October.

The basis of the liability imposed in that;

Merchants National Bank was not a party. it was an
agreement between the pléintiff and Industrial
Aﬁtomation. We had nothing to do with it. There is
no allegation in this motion for judgement that we h34
anything to do with it, and there is no document the
plaintiff can produce that will show that we were a
party to it. That is the gravamen of this motion for
Judgement.

The plaintiff does not reach us until
paragraph 6 of the motion for judgemant, The full
meaning of paragraph 6 can only be undsrstood by read-
ing paragraph 5, which is really directed toward the
defendant, Industrial Automation. |

And I read paragraph 5: "Thﬁt one of the |

material terms of the contractual agreement between:

the plaintiff and the defendant, Industrial Automatior
Inc.," not Firast & Merchants but between the plaintif
and the defendant, Industrial Automation, Inc., "was
that the defendant, First & Merchants National Bank,

would furnish the plaintiff with a letter of_credit
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or commitmént'guaranteeing payment to the plaintiff
undef the terms 6f the contract aforementioned."

| This isn't asse:ted against us. It is a
recitation of én'Understanding between the plaintiff
and the other defendant in this case.

He comes to us in paragraph 6. That is, '"The
defendant, First & Merchants National Bank, did
furnish such a commitment."

Now, ''such a commitment."” We have got to
know what such a commitment is. We look back to
paragraph 6, and that is a commitment guaranteeing
payment to the plainti{ff. That the defendant, First
& Merchants, did furnish a guarantee to the plaintiff.
That is how it has got to be read; that the plaintiff
relying on this commitment, of what he now says is a
guarantee, proceeded to have the said general-purpose
hoist specifically constructed for the particular use
intended by this contract.
| 1f Your Honor please, a guaranteé to answer
for the debt of another, the obligation of another,
under the statute of fradds must be in writing.

For the plaintiff to recover under assertions

of guarantee as here claimed against us, it must be
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2 based dolely upon our writings. Nobody else can
3 guarantee for us. Only we can guarantee. Only a
4 guarantee in writing to answer for the debt of another
5 _ over our signature can impose liability upon us.
6 ' The underlying transaction to which we were
7 nﬁt a party camnot form a guarantee for which we are
8 | not responsible, and, therefore, this first document,
9 | amongst a series of documents which were interchanged
10 | . between the plaintiff and Industrial Automation, has

" nothing to do with the ultimate liability that the

12 plaintiff would seek to impose on us.

13 , Used in the narrowest and most precise sense
14| of the word, the only material documents are documents
15 in writing by us which guarantee to answer for the

16 debt of another. And an underlying contract to which
17 we are not a party cannot be found to form any basis
18 | for cause of action resting on an asserted guarantee.
19 Therefore, we object to the document and all
20 - like documents.

2 THE COURT: All right. Mr. Owings.

22 | MR. OWINGS: Your Honmor, I am not completely
23 positive of what he is getting at, but I assume that

24 what Mr. Cogar is saying is that, exgo, the letters of
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© §15,350.00.

May 1, 1972, May 17, 1972, and May 19, 1972, from
David R. Holton are the only written documents that
‘wa.can produce in evidence today because théy are the
only writings furnished by First & Merchants National
Bank.

If Your Honor please, I alluded to a letter
in my opening statement dated May 16, 1972, which was
directed by Mr. Fall to Mr. Holton at First & Merchants
National Bank, in which he reiterates just about all
the terms set out in this order quotation dated April
18, 1972, which I was seeking to introduce at this
time as an exhibit. And in this letter of May 16, we
refer to the order write-up which was submitted to
Industrial Automation.

We asked Mr. Holton to look at that, and we
also asked Mr. Holton to look at our letter to
Industrial Adtomation of April 25, which specifies in
detail what American Industrial Corporation wanted.

That is a letter of credit guaranteeing payment of

I would have no dispute with Mr, Cogar that
there has to be in writing under the statute of frauds

setting out the existence of a guarantee, but the fact
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guarantee; And the fact is-that the letter of May 19,

consideration of the present exhtbit, 1{f Your Honor

is we have‘got'all these writings. They must be

considered together. They all encompass part of this

1972, makes reference to a telephome conversation |
between Mr. ﬁolton and Mr. Fall, and incorporates that
aé partvdf the.guarantég, Your Honor. I, therefore,
submit that all of this is proper for consideration in

establishing the existence of this contract between

First & Merchants and American Industrial Corporation. |

THE COURT: Let me see, please, if you intend
to offer it, you made reference to it in your statement
the letter of May 16. | »

| Mr. Cogar, ﬁou,-undnubtedly,'huve coples of
the May 16, 1972 letter that has been referred ta.

| MR. COGAR: Yeé, sir. 1 am looking at it
right now, Your Homor. I would like cevspeak to that,
if 1 may. | |

THE COURT: I want to hear from you,

MR. COGAR: As an asidé, and-this does not
really get to the real thrust of what I have to say'

about the letter, but just for the purposes of

please, that is a quotation dated April 18, 1972,
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which is béipg offered in evidence. In this letter of
May 16, down in the last paragraph, it says, "Fé&'s
letter of credit was to be your guarantee that AIC
will be paid - no, excuse me. I will go to the first.
sentence of the last paragraph. H

"Oour original agreement with Mr. Norton was
covered in my ietter to him on April 25, 1972."

There was a letter of April 25, 1972, which
they :eferred to as the original sgreement. Now, they
seek to put in evidence a quotation of Apxl 19. But I
really think that has nothing to do with the underlying
merits of what I am saying. |

There are two transactions here, Judge. One
is the tranéaction between the plaintiff in this case
and their customer. There was a contract of sale for
a hbiat. On the basis of that transaction, the
plaintiff has recovered judgement. He sued on that
contract. |

Now, he invokes a second obligation. It 1is
not the obligation between himself and his customer,
He has recovered on that. He says there is another
obligation imposed on that, collateral to it, related

to it, and that was our guarantee that if his customex
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did not perform his contract of sale that he could
then turn to us and collect on our guarantee to pay
Lf his customer didn't pay.

| If you look at the May 16 letter, what he

does, he shows his concern that he does not have the |

writings which he would like to have from us.
| Anyohe, any day can address a letter to any

bank asking for any number of things, any sort of
agsurances. He says here that they want and have got‘
to,héve én extension of»tima of the edﬁnitmnnt,i
acknowledging our prior letter in which we said we had
a commitment to make a loan to be used exclusively for
the purpose of this hoist in thevamount of §15,350.00,
That commitment expired July 31. He says in this
leﬁter this does not give me ﬁutficient‘tima éo get it
delivered; I have got'to have an extension of time.
He mentions Novndber 1. | |

And he also refers to ths underlying
correspondanee in which his customer said he was going
to get for him a guarantee from us, - |

The only thing he can sue us on is what tha
customer did get from us, and his eustomnr'got us to

write a letter in which we said we had made a commit-

- ment to lend the monay, expiring July 31. They‘comn.
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2. back. They ﬁant that extended., We wrote a one-sentence
3 letter in which we responded to one request in this

4 | letter. We extended the time, |

s So that is the second document tﬁat flowed

6 | from us to them. And then he wanted later a letter

7 from us saying that the check would be made payable to

8 him, and we gave him that letter.

o Those are the three written documents.

10 Now, whatever form of requests may have been

" - | made of us can in no way alter the written guarantee

‘ 12 that we gave him, I can conceive of a host of forms
13 : of requests that can be made of a bank, but when push
14 comes to shove, he who says he has a guarantee must |
5 - lay upon the table those writings which constitute the
16  guarantee, Writings signed by us. And he cannot 1ift
17 - himself.by his boot straps by saying, well, I want more
18 | than what you gave me. You didn‘t give me all I
19 : wanted. You can only recover on the basis of what you
20 ' get.

21 And he has acknowledged in his copening
22 statement that he got three writings from us. That is
23 all he can recbver on.

24 NOTE: Colloquy was held between Court and
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circumstances the Court 1s going to overrule your

counsel, which was reported but not included in this
transcript, except the following:
THE COURT: All right. I believe under the

objection at this time, however, for the time being I
think the Court will maintain the exhibits up here so
that they will not be observed by the jury at this
stage in the event the Court wishes to reverse its
ruling with regard to the admigzsibility.

MR. COGAR: 1If You?-Honor please, Mt..0H1088
has stated the other instruments that he intends to
introduce by this and perhaps by other witnesses, and
rather than to eonsume the Court's time and the jury's
tiﬁe could it be understood that I have a continuing
objection to any documents other than the three letterp
issued by our bank, for the reasons previously stated.
And 1 won't have to iaterrupt him, ”

THE COURT: All right.

MR. OWINGS: Your Honor, I would just like to
remark again that if we leave out any of the instru-
ments that Mr. Cogar wants us to leave out at this
peint, then, as a matter of law, they are in violation

of their letter of May 19, 1972, because they stated
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they would'not advance any funds, and they admitted in
the interrogatories that they did. So they are in
violation of that agreement right there, and this was
committed befofg October 31, 1972, As é matter of
fact, it was.committed, first of all, in June right
after the letter waé received from First & Merchants,
and we are entitled to payment just simply as a matter
of law.

MR. COGAR: Judge, I believe Mr. Owings has
unwittingly usufped the function of the Court to
interpret ﬁhe documents. This may bq what he would
argue fof, but I believe ultimately it is for the
Court to say what the documents mean,

THE COURT: The record will show the
defendant excepts to the Court's ruling in that the
Court overruled the objection as to admissibility of
what was tendered as Plaintiff's Exhibit Number 1, and
that the defendant‘s objection will continue to the
matters stated throughout the record without the
formality of an objection. |

Under the Court‘s ruling, it is making the
same ruling as to each objection by overruling the |

objection, to which the defendant makes the same
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exception., It 1s understood thét certainly for the

time being, at least, that the dert feels that in the

event it should reverse its ruling to these particulat

exhibits coning in until we get to these lettars of
May 1, and so forth that you all are talking about

and that there will be other documents prior to that

letter coming in, that they should'npt be submitted to|

the jury at this particular point. With that under-
standing, counsel, I assume we can return the jury.

MR, COGAR: Yes, Your Honor.

MR. OWINGS: 1If Your Honérvpléase, if I may,
do I understand your ruling is that as far as this
document of April 13 1s,¢oncerned,.1 éﬁ:ﬁot to direct
Mr, Fall to spell out what the contents of it are?

THE COURT: In the first place, I don't see
where he, himgelf, is going to spéll it out in his

interpretation of it. 1In other words, if it is a

written document, it would speak for itself. I do not|

want him to explain it because that {sn't the proper
way to do it. That is not the best evidence.
And, secondly, I don't want him to go into

detail of it, nor read it in front of the jury at this

time.
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1 may permit it later but not at this time.

MR. OWINGS: Your Honor, what would be the
CQurt's tﬁling with respect to Industrial Automation's
purchase order which was submitted?

THE COURT: Same ruling as 1 am now making.

MR. OWINGS: If Your Honor pleases, if that
is the case, then how in the world is the jury going
to consider these various documenﬁa?

THE COURT: We will come to that later. It
is a question df whether or not they will.

I am overruling the objectiqnlwith the
reservation and the right to reverse myself and
sustain the objection.

MR. 0WiNGS: Yes, sir.

THE COURT: Fortunatély, I may be doing two
things. I may be trying to preserve the record and
yat get in a posture to move ahead. |

Bring the jury in,

ANOTE: At 12:00 noon, the jury returnad to

the courtroom.

NOTE:. The witness resumed the witness stand
and the proceedings continued before the Court and

jury as follows:
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BY MR. OWINGS: (Continued)

Q Mr. Fall, I had submitted to you a document
dated April 18, 1972, What was that document?

A That was the quotation which we submitted to

Industrial Automation for the general-purpose hoist to be used

on the Frying Pan Light House pier, the specifications issued

by the U, S. Coast Guard.
| MR. OWINGS: Your Honmor, I would move to
introduce that into evidence as Plaintiff's Exhibit
Number A. |
THE COURT: Let's call it 1,
MR, OWINGS: All right.
NOTE: The above quotation was marked
Plaintiff's Exhibit Number 1.
BY MR, OWIRGS: (Continued)
Q Mr. Fall, what was the next tramssction that
occurred, or next -«
A After submitting this quotation we had a
meeting in Joe Harden's home in Sandston, Virginiaf
He is a prinmecipal in Industrial Automation,
He subgsequently left them.
Mr. Mﬁrﬁin was there. Joe Harden was there.
1 was th;re. And David Wilcox was there. And I think their

wives were there.“And me,
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We negotiated this, and they were fully |
informed at that time that in no way would we accept an order
from them «-

MR, COGAR: If Your Honor please, ﬁhat wasn't

}tha'qugstion. "I would ask thé Court to 1nstruct the
witness tb answer the qﬁestion.

THE COURT: If you will, confine yourself to
answering the érecisa question or we could get into -
problems of admissibility or a mistrial.

THE'WITNESS:. I don't understand 1£ I do or
do not, You asked me what went on. I am trying to
explain vhat did go on. |

THE COURT: Mr. Owings, you-narraw your
question, and you answer the precise question. You
are getting off 1nto_left field. We are going to have
a motion for a mistrial and we are all going home.
See what 1 mean? I have to act just as a referee at
a basketball game. So 1f you get off base, I am going
to have to call you for it. The referee has the right
to penalize,

Now, direct your questionsz precisely. And
you answer it precisely.

BY MR. OWINGS: (Continued)

Q ‘As a result of that conference in Mr. Harden's
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discussed at Joe Harden's homs?

home, did you direct some co;respondence'to Industrial

Auto‘mation?
A Yes.
Q Did that correspondence gset out what was

A " Right,
| What is the date of that cortcsﬁondénce?.
April 28 -- 25, 1972,
‘MR, OWINGS: Your Honoxr, I would move to
introduce this into evidence as Plaintiff's Exhibit
Rumber 2. | |
THE COURT: Aamif.:gd as Plaintiff's Exhibit
Rumber 2, |
NOTE: Letter dated April 25, 1972, addressed
to Industrial Automation, signed E, L. (Eddie) Fall,
Jr,, was marked Plaintiff's Exhibit Number 2. H
BY MR. OWINGS: (Continued) |
Q Now, Mr. Fell, following your comspondence
to Industrial Automation on April 23, did you recelve a purchala,

order from Industrial Automation dated May 1?

A Yes. _
Q 1s that a photocopy of that purchase order?
A Yes.

MR.OWINGS: Your Honmor, 1 would move to
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introduce this into evidehce as Plaintiff's Exhibit

Number 3.

was marked Plaintiff's Exhibit Number 3.

 BY MR. OWINGS: ' (Continued)

Q

after you got this purchase order dated May 1, 1972, from

Industrial Automation? What was the next document you received

A

Bank signed by Mr. Holton.

Q

' What does that letter say?

> o Lo P Lo »

THE COURT: Plaintiff's Exhibit Number 3.

NOTE: The above purchase order number 2004

Now, will you tell the Court what happened

We received a letter from First & Merchants

Is that letter a photocopy of that?
Yes.
What is the date of it?

May 1, 1972,

Want me to read it?
Yes, | |
(Reading letter)

This letter will serve to confirm our
agreement to lend Industrial Automation, Inc.
P. 0. Box 7386, Richmond, Virginia, an amount

up to but not to exnéed £15,350.00. The.

proceeds are to be used exclusively for the
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purchase of the hoist being sold by you to
Industrial Automation, Inc. This commitment
will expire on July 31, 1972.

Signed by Mr., Holton, David R.

1s that om First & Merchants stationmery?
It's got F&M at the top.

MR. OWINGS: Your Honor, I would move to

introduce that into evidence as Plaintiff's Exhibit

Number 4.

THE COURT: Plaintiff's Exhibit Number 4.
NOTE: The above letter was so marked.

BY MR. OWINGS: (Continued)

Q
A
Q
A

Is that letter addressed to you?

No. | |

Upon receipt of that letter what did you do?
I subsequently called back to Mr. Martin and

also wrote a letter explaining w-

Q
A

Automation,

Q
A

Q

Who is Mr. Maxtin?

Mr. Martin is president 6f Industrial

So you called him. Then did you call -~
1 subsequently wrote Mr. Holton a letter.

Mr. Holton of First & Merchantsg? 1Is that a

photocopy of the letter that you wrote to Mr. Holton?

MARY ELIZABETH TAYLOR

COURT REPORTER - X o 5'...
FIDELITY BANKERS BUILDING v

RICHMOND. VIRGINIA 23219




Fall - Direct ‘ 27,

2 | Q  Would you read that letter to the Court?
'3', _ A - This letter is dated May 16, Itlis to Mr.

4 Holtom, Ninth and Main Streets, Richmond, Virginia. Subject:

s Industrial Automaﬁion.

6 o Dsay Msw Holton: We received your letter
7 of May 1, 1972, confirming your agfeemenc to

8 . | lend Industriai Automation an amount up to,
‘gv ' - but not to exceed, $15,350.00. We said that
10 | ‘this was for the exclusive use for purchase

" - of the hoist being sold by American Industria&

12 | - Corporation to Industrial Automation. Commit~
13 ._ ' ment of this letter was to expire on Julj 31,
4 | 1972,

s : Mr. Hubert -- there was a misspélling

6 - © here -- Norton -- it should have been Martin
17 ' == of Industrial Autom#tion, has been advised
18 | several times that the delivery on this unit
19 |- f would run possibly twelve weeks. As 1 have
20 - told him, it has come true. We have reCéive&
21 - a confirmation delivery date from the manu=
22 - facturers and it will be in.the area of

23 o 9/15/72. I have written Mr, Hubert Nortonm
20 | © that we will put this order on hold 1f he
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does not havé a letter in our hands by May
19, 1972, stating that this commitment hasg
been extended to November 1, 1972, I would
gsuggest that you obtain a copy of Industrial
Automation's Purchase Order Number 2004 to
American Industrial Corporation covering this
bridge crane. Which is the hoist. The sum
of $15,350,00 will not be paid in a lump sum,
It wili be strung out until they compiete the
joba

If you have any questions on this matter,
I would appreciate a phone call. This is a
sizable sum of money to have some questions
over and I would like to clear it up now
before the manufacturers get into full-scale
production on the units.

Qur original agreement with Mr. Norton
was covered in my letter to him on April 25,
1972, F&i's letter of credit was to be your
guarantee that AIC will be paid $15,350.00
under the conditions specified on Hubert
Norton's order write-up. If you have any
questions on this, sir, I would suggest that

we get together with Mr. Norton, You can
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BY MR. OWINGS: (Continued)

.22
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Direct . . e 29,

reach me byﬁcaliing our toll free WATS line..

or possibly at my home here in Richmond....
- I hope this will clear matters up and we ﬁay
proceed on the order as originally planned.
And 1 signed it and sent a copy to Mr. Hubert
Norton. It should have been Martin.
MR, OWINGS: I would like to introduce that
as Plaintiff's Exhibit Numﬁer 5.

NOTE: The above letter was so marked.

3 Q . Now, Mr, Fall, why did you write this letter
of May 16, 1972, to Mr. Holton?
| | MR. COGAR: If Your Homor please, I object ,
to that as to what the mental reservations or intent of
the witnesa was. The 1et£er; the fact that he wrote,
is not disputed, and the letter speaks for itself.
>, THE COURT: I sustain the objection.

L .- - MR, OWINGS: All right.

Q Mr, Fall, what happened after you received
this letter of May 16, or after you mailed out that letter of
May 16, 1972, to First & Merchants? |

A I received another letter from First &
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introduce that into evidence as Plaintif£f's Exhibit
Number 6. |

Q

A
Q
A

for us to continue with this contract unless we received some

{Continued)

Is that letter dated May 17, 19727
Yes,

Is that a.photocopy of the original?
Right, |

Will you read that letter to the jury?

It is addressed to me and 1t'is fram,M:;

Dear Mr. Fall: Please refer to my lcttew_
of May 1. This letter will serve to extend
our commitment confirmed in that lette: - |
through October 31, 1972,

I hope this will settle the matter ‘
between you and Industrial Automation, Inc.
1t is signed by Mr, Holton.

MR. OWINGS: Your Honor, I would move to

NOTE: The above letter was go marked.

What did you do after you received this?
I called Mr, Holton,

What did you tell him on the phone?

1 explained to him that it would be impossible
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guarantee of moneys that would be available to Industrial |
Automation through their bank, |
| Q What-did he say?

A Said that they would -~ they were working
with Indﬁstrial Automation and they would send me a'lstter
stating so. And 1 further told him that I didn't think they
had the money to do the job and I wahted_some way of tying.tham

up to make sure they did not go off on some other tangent and

weaken themselves.

Q | vSo, wﬁat happened after yoﬁr telephbﬁé
_conversation? |

A ‘1 got another letter.

Q Is that the letter datediuaf 19, 1972?

A Yes. _ |

Q Would you read this to the jury, ﬁlease?

A (Reading letter of May 19, 1972)

To confirm our agreement over the
telaphone yesterday, any funds advanced to
Industrial Automation, Inc., will be in the
form of a cashier's check payable‘to your
firm, I hope this will suffice for your

credit'reqﬁiraméﬁts.

Signed by Mr. Holton,

MARY ELIZABETH TAYLOR
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MR, OWINGS: I move for its introduction,
THE COURT: Plaiqti.ff's Exhibit Number 7
MR. OWINGS: Yes, sir,
NOTE: Tha above letter was so marked.
BY MR. OWINGS: (Continued)
Q Mr. Fau,_ what happened after you received
this letter? |
MR. COGAR: With respect to w"hat?
BY MR, OWINGS: (Continued) |
Q What happened in the course of the.
transaction, the events? What was the next event that took
place? | |
A We released the mmfacturars to begin
fabrication of :he equipment. _ R
Q And were you ever not:!.fi.ed t:hat the equipmé
was ready? Did there come & time that you me notified that
the holst was ready? o | i
A | The equipmant was manufact:md at two
di fferent places, being assembled in P‘h:lladalphia BT
On approximately Septembet 15, we receivad a%
invoice from the Hamiachfeger Corporation stating t:hat they \
had delivered the hoiat:, which is a lifting mhaaim,l_ga the_
Philadelphia Tramrail Company in Philadevlphia,»' and. we meived

an invoice from them and notification of shipment. And the

MARY ELIZABETH TAYLOR .
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] shipping papers with Associated shows which truck it went on
» | and the freight bill that Associated gave us gives the certifie

5 | cation that it had been shipped.

. Q What did you do after you received this
s | invoice? |
6 A " We notified, number one, Philadelphia

7 Tramrail that we had been put on notice that they had received

8 the hoist and we wanted.to knOW'ﬁheir ahticipated shipment date,

9 We then wrote to Industrial Automation asking them for a firm
10 ship to point, | |

| 1" - - Q When did you write to Industrial Automation

12 asking them for a ship to point? Do you have a copy of that

13 letter?
14 : A In my file.
v_ls' Q i wbuld you open your file?
6 - A I think it was the 19th of September.

17 (Perusing file) September 19. I wrote Mr, Martin at his

18 address here in Richmond. Do you want me to read it?

19 Q Yes.

20" A (Reading letter)

21 : | We are nearing the date of shipment on

22 o the crane and hoist. I need your delivery
=3 | point as soon as possible, As you know, we

20 o have not received from you a point of delivnrb
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0

I

told us where to ship it. That was October 30.

‘interim?

We left messages at their office on West -~ I believe it is out

on Patterson Avenue -- that we wanted to know where to ship it.

 that I was going to ship it to their office on Darbytown Road

i

can say this or not. They are a very hard firm to get hold of

when they don't want to be found. And we did try several times

And I told the girl who answered the phone out there for them

sinece you gave us the ordgr for which we very
~much thank you.
| 1 hope to hear from you in the very near
- future. - »

Sincerely yours.

Signed by myself.
Q What did you do after that? Did you receive
shipment point? |
A - It was sometime thereafter thqt we got one
n in October. We did not receive a ship to point,from |

ndustrial Automation until they called us on the phone and
Q Did you call them several times in the

A . I had called them twice. I don‘t know if I

£ I didn't get a ship to point, -

Q Do you remember approximately when you told

MARY ELIZABETH TAYLOR
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them that?
A 10/17.
Q Ockober 17. And you ultimately received a

ship to point on October 30, is that correct?

A Right. .

Q What did you do when you received that ship
to point? | N

A . We immediately called Philadelphia Tranrail

and told them where to ship it. And we called the other
supplier who was supplying theArﬁil and told them where to ship
ii; And the following day the eqdipment was éhipped.

We also followedvthis‘up ﬁith a note to the

two manufacturers where the equipment was.

Q What date was it actually shipped? Do you
know?

A  November 1. |

Q What date was it received by Industriél
Automation?

A Novembef 3.

Q - Do you have shipping documents in your file?

A° Yes.,

Q Did you receive payment from Industrial

Automation after they received the goods?

A No.

MARY.ELIZABETH TAYLOR
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Q So what d@d you do?

A | We sﬁbsequently had sent them invoices and
general-follow-ups, and I went to see them and helped them on
some problems they were having with putting the equipment
together, and asked them for the money. And got further and
further -~ gftentimes contractors do have trouble getting money
on long-taim contracts, and we were williﬁg to work with them |
as much as we could. And around sometime I think, oh, February
or March, it appeared that we were just not going to get our
money at all,

Q When did you f£irst invoice them? Do iou

remember that?

A December 6,

Q How much did you invoice them for at that
time?

A Ninety percent of the conzract; wvhich was the

agreed-upon amount per the purchase order and my quotation.

Q How much was that?

A 13-8-1-5. $13,815.00,

Q And you invoiced them on December 67

A (Indicating in the affirmative).

Q Did you ultimately contact the bank? When

was the first time you contacted First & Merchants and let them

know that the amount was not paid?
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A Let me look for the date,
Q - Mr. Fall, I am going to hahd you‘a docunment.
NOTE: Counsgel observed the document.
BY MR. OWINGS: (Continued) |

Q Is that letter dated February 14, 19737

A " Yes. That is a letter that I wrote to Mr.
Martin at Industrial Automation and sent a copy to Mr. Holton
at the bank, | | f | :

MR, OWINGS: Judge, I move to introduce that
as Plaintiff's Exhibit Number.8, I believe it is,
THE COURT: That would be correct.
. NOTE: The above letter wags so marked.
BY MR. OWINGS: (Continued)

Q - Did you again notify Industrial Automation
in writing about the past due _accouni: and carbon copy Mr.
Holton at the bank? o | o

A -’ I did not éersonally write the letter. The
bockkeeper at my {nstructions did 80.

Q What was the date of that letter?

A Let me get it. March 15, 1973, |

| ‘MR; OWINGS: Your Homor,:I move to introduce

that as Plaintiff's Exhibit Number 9.

NOTE: The above lettgx was so marked,

BY MR, OWINGS: (Continued)
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Q Then did you subsequently direct a letter to
the bank? 1 believe this one would be to Mr, Worthington.
A Right. On May 17, I believe, Mr. Worthington
had taken over the job that Mx. Holton had had when we first
got into.this, and we wrote a letter to Mr. Worthington at the
bank explaining our position and our disappointments, and what
have you, 'Our treasurer wrote this letter, Mr. Raymond Dubois.

Q - Did you make a demand in that letter for
payment by First & Merchants?
| A Yes, I did. As a matter of fgct, this letter
so stated that I would be by there.

I went by the Ninth Street office and talked
to Mr, Worthington and talked with a few other people there,
and their position at that time was what it is today.

What date was this letter?
May 17.

19727

'73.

ol T T Y -

1973. Excuse me,

MR. COGAR: What was the date again?

THE WITNESS: May 17.

THE CdURT: Iz that to be offered or not?
MR. OWINGS: Your Honor, I don't have a copy

of it., I would like to offer it into evidence.

MARY ELIZABETH TAYLOR
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THE WITNESS: Do you want it?

MR. OWINGS: Yes.

THE COURT: »: tell you what to do,
gehtlemcn. ‘Why don't you make a photocopy éf it

‘during the luncheon xécgssé' It will be Exhibit Number

10, which I will indicate. I want the only copy to

be marked as an exhibit to be in the.filg, not lying

around on counsel's desk,
BY MR, OWINGS: (Continued)

Q Were you subseqﬁently advised that the Coast
Guard approved the job?

A Yes. We contacted the Coast Guard and asked
them about the possibility of obtaining the money from them,
and they informed us that the job had been completed and the
monay was being forwarded to the bank. I don't know the
corréct‘tefminology used, but I think the bank had put a lien
onbit. it had gotten first claim on the money from this due to
the moneys owed them by Industrial Automation. We wrote the
contracting officer a letter,

| Q Do you know when it was that you ;ére advised
that the contract was accepted? |

A May 23. In that time period around May 23,
1973, -

MR. OWINGS: I have no further questions,
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intended cross examination. I Want you to take all

-:hs better way, particularly if you want to look at

Your Honor.

THE COURT: Mr. Cogar, let me interrupt you

one minute, please. I don't know the length of your

the time that you want but it does suggest the question
of 1f it i3 going to-be‘rather short that we have a_
recess or if it is going to be extensive it may be
desirable to have a luncheon recess. |

MR. COGAR: if Your Honor please, I don't
propose to be unduly long. This gentleman has been
veferring to a file, and the first thing that I‘uns
going to do was request that I would like to inspect |
it, So if we could recess for lunch now, if that wouiﬂ
suit the jury and Your Honor,}I would like to do it.

THE COURT: I think probably that would be

the file, which you have a right to do.

Members of the jury, we will take a luncheon
réeess.

NOTE: The Court admonished the jury.

MR. COGAR: If Your Honor please, I undarstoe#
that I would be able to see the file.

THE WITNESS: Your Hoﬁoz, it i{s a company

file.
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THE COURT: Mr. Fall, will you turn the file
over to hiﬁ, please?
THE WITNESS: May 1 remove some stuff from
167 |
THE_COURT: No, you may not.
MR. COGAR: I want all of 1it.
THE CQURi: The whole thing. )
'NOTE: Recess was held from 12:30 pP. m. until
1:06 p. m., after which Court and counsel retired to
chambers.
IN CHAMBERS

THE COURT: Ail right.

MR. COGAR: I have a very brief matter here.
I was just talking with Mr. Owings., In the course of
testimony by Mr. Fall, Mr. Owings was apparently
attempting to make the point that the job on which
this hoist was used had been accepted by the Coast
Guard, which we will stipulate and agree to.

In making that point, the witness said that
he had been told that moneys had been paid to First &
Merchants, and 1 want to move to strike that asv
hearsay. I didn't even hear it at the time, and I
would move to strike it as hearsay, because I don't

want to have to bring down three more witnesses to go
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IN CHAMBERS

into something which I think is unrelated and which I
think Mr. Owings thinks is unrelated.

THE COURT: All right. So the motion is
sustained by virtue of the statement being based on
hearsay. - |

It is not as clear to me as it might be.
Maybe you all can clarify it in the stipulation as to
what is actually being excluded.

MR. OWINGS: Your Honor, maybe I can glarify‘
that. The questidn to Mr. Fall was whether or not he
had been notified that the contract had been finally

accepted by the Coast Guard in accordance with the

~ agreement that Industrial Automation and American

Industrial Corporation had entered into, and that the
ten percent, the final ten percent, became due, and
Mr. Fall responded in the affirmative and stated that
he was notified that ﬁhe contract was accepted on 6r
about May 23, 1973.

And as to anything else that Mr. Fall said,
Your Honor, I don't think it is necessary for the
purposes of this trial.

MR. COGAR: The part that specifically

related to momeys that the Coast Guard had paid to

‘MARY ELIZABETH TAYLOR

COURT REPORTER ) : R 73
FIDELITY BANKERS BUILDING o ]




y | IN_CHAMBERS

zA First & Merchants was the part I cbjected to, and 1

3 | understand that Jerry has no objection to that being

a stficken. | _

. o . MR. OWINGS: No, sir.

6 '~ THE COURT: All right. I would think,

- gentlemen, that it may or may not be desirable at

8 sometime later before the jury gets consideration of
) ' the case that something be told the jury about this,

10 - but, as of now I don't see any particular need for it

" unless you all desire.

12 MR. COGAR: 1 am still hoping on hope that

13 they are not going to get it.

14 . THE COURT: That may or msy not be, Mr. Cogar
15 The only thing I can say is 1if we get to that point

16 , then it may be desirazble to make some direction to the
17 v jury about the fact that this‘should be disregarded

18 and stricken,

19 MR. COGAR; Yes, sir, I think that they may

20 mistakenly draw some inference‘that would draw them

21 off the scent if they get the case.

22 MR. OWINGS: Judge, I would like to state one
23 _other thing for the record. With the Court's initial

24 ruling regarding the testimony of Mr. Fall, we didn't
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IN CHAMBERS
go into a great detail. For example, the conversationg
and what have you. We talked about the letter of May
16, 1972, I believe that was read in evidence, Your

.Hhﬂar. And we didn't go into why my client had written
a letter. And, also,7w1th respect to ths other lettery
earlier. Also, they were admitted in evidence. Well,
they were brought into evidence as exhibits, but were
not allowed to be considered by th§ jury. And from
that standpoint, Judge, I think it would seem to me,
in reality, that the Court has sustained Mr. Cogar's
motion and taken it under advisement from my stand-

point, and I would note my exception to the Gourt~dain§

that.
| THE COURT: All right,

MR, OWINGS: Maybe you need a little
clarification. When the Court éeok the position that
it did on objection by counsel for the defendant
relative to Exhibit Number 1, it is already reflected
by the record, then coumsel for the dafendant, in |
effect, stated that he desired to have his objection
to be continuing rather than interrupting each time.

So 1 would think that it might be desirable

"at this time to clarify which exhibits the defemdant's

MARY ELIZABETH TAYLOR
COURT REPORTER
FIDELITY BANKERS BUILDING
RICHMOND. VIRGINIA 23219




45.

1 IN CHAMBERS

2; | objection runs to.
3. - According to my notes, Exhibit 1 was this

4 | Apfil 18 quotation. Exhibit 2 was a letter apparently
5 | written by'thalwitness to defendant number one. Then
6 ‘ Piaintiff‘s Exhibit Number 3 dhted May 1, a photocopy
7 of the'purchaag order, or scmething, from defendant

8 number one, to which I understand the defendant's
s Gontinuing objection exists.

10 ' ' But then you get to Exhibit 4, which is the

o May 1 letter from First & Merchants, and what it said

2 about it expiring July 31. Then we get to May 16

s | letter, Exhibit 5. Exhibit Number 6, is the letter
14 from First & Merchants saying the commitment would be
s extended through October 31. Then their letter of

o | May 19, 1972. |

17 | | - .MR. COGAR: There is no objection, Judge, to
18  any letter written to us or by us.

o | ~ THE COURT: All right. That helps.

20 | MR, OWINGS: My'point, Judge, would be that
21 | the May 16 letter incorporates by reference the

22 | purchase order of May 1,‘and the letter of May 25.

23 | MR. COGAR: That will be something I will

24 . argue at the time,»Judge.
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"IN CHAMBERS

THE COURT: Ail'right. Are you ready,
gentlemen?
NOTE: At 1:15 p. m., court ragoﬁwened, the |
.mambers of the jury resumed their seats in the jury

box, and the proceedings continued as follows:

IN COURTROOM

~ to Industrial Automation, had you, or to your knowledge had

THE COURT: 'Mkdberg of the jury, it is ten
minutes past the timm we agréed'on'befbra the luncheon|
recess. While you were out I took up matters with |
counsel, then within the last ten minutes I took up
matters with counsel, which I think in the long runm
mﬁy well save_tima rather :hnn losc.it, even though
you may not think so. |

All right. Cross examine the witness, Mr.

Cogar,
CROSS EXAMINATION
BY MR. COGAR:
Q Mr. Fall, prior to receiving the First &

Merchants letter of May 1, 1972, concerning the loan commi tment

anyone, any representative of the plaintiff, had any

conversations or correspondence with any representative of First
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- & Merchants concerning this loan commitment?

| of Mr. Holﬁon,‘is addressed to Amgrican Industtial Corporation,

‘conditians to make loans?

- date on that commitment to lend, are you not?

A ﬁo,__

Q The letter of May 1, 1972, over the signaturd

Did ybu read the letter?

A ' Yes, |

Q Have you ever had occasion to seek a loan
commitmant from any lending 1nstitution?

A Yes.

Q For example, in the buying of a house havﬁ
you gone down and 5513 if I buy this house will you lend me ¢
money? And you made application for it?

A Sort of like that, yes.

Q Then you are familiar with transactions

vhereby lending institutions agree subject to certain

A - I would say in my -~ in my 1nstance, yes.
When I was 1nvolved 1n it, yes.
Q You are sware of a prevailing practice among

lending institutions in certain instances to put an expiration

A Right.
Q ~ After receiving the May 1, 1972 letter, I

find nothing further in the file until your letter of May 16,
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1972. Nor do I recall any testimony of yours concerning this
subject matter between May 1 and your writing your letter to
First & Merchants National Bank on May 16.

A .Right. |

Q Were there any conversations with the bank

or any other_correspondence with them between May 1 and May 167 |

A No. |
Q In your letter of May 16, 1972, you say in
the‘fitst sentence: | .
We feéeivnd your letter of May 1, 1972,
confirming your agreement to lend Indujtr&al
Automation an amount up to, but not to exceed|

~ $15,350.00.

Then you say this:

We said that this was for the exclusive

use for purchase of a hoiat.biing sold by

American Industrial Corporation to Industrial

‘Automation.

What do you mean by ''we'?

A If I wrote a letter under my'title name, 1L

think I would be talking about American Industrial. If I said |

llwe . "

]
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12

15

Q Then you understood as of May 16 that the
bank had agreed to lend, according to their letter, $15,350.00
to you to be used exclusively for the purchase of the hoist?

A Right. | o

Q And yoh say in your letter of May 16:

Commitment of this letter was to expire

on July 31, 1972,

A Right., That was referénce to hisg letter.

.Q There was nothing between May 1 and your
letter of May 16 to.cauée you to have any concern with'the May
1 letter until you realized that the delivery of this hoist may
be beyond the expiration date of July 31, is that correct?

A No. As sure as there is a tomorrow or there
was & yesterday, there 1s no way humanly possible that that
hoist could have been delivered by July‘319 when he ordered it
on May 1, or 1f he had ordered it April 1.

Q So is this what prompted you to write this

~ letter, to let the bank know that this delivery was likely to

come after the commitment had run out?
A No. What prompted me to write that letter
was the fact that in conversations with Mr. Martin, Hubert

Martin, and David Wilcox, I explained to them that I could not

accept their order without the bank backing them and giving me
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some assurance that there would be funds available to us when
we did ship, and I repeat ship, the hoist.

Q You fepeac ship the hoisf._

A ' Right. Because thé hoist became the property
of Industrial Automation when it was on the trucker's truck.
Not when it arrived at this plamt, but when it was on his truck;

Q‘ j Let me read this paragraph to you, paragraph
2wo£ your lefter of May 16, 1972, Mr. Hubert Norton, which
you meaﬁt Martin, | |

A Right.

Q I will read Norton as Martin in the lefter.

Mr. Hubert Martin of Industrial
Automation has been advised several times
that the delivery on this unit would run

possibly twelve weeks.

A (Indicating in the affirmﬁtive).'

Q When you wrote that senﬁence were you
concerned about delivery or shipment?

A You are talking about a period of three days.
One day. If you get a carrier you are talking.about a period
of a week between the time of shipping and the time of delivery,

Q Do you know the difference between shipment

and delivery?

MARY ELIZABETH TAYLOR

COURT REPORTER ) . 8I

FIDELITY BANKERS BUILDING

RICHMOND, VIRGINIA 23219




10

1

17
18
19
20
21

22
23

24

Fall - Cross ' - 51.

you used the word in this letter?

terms, of when it left the guys loading dock.

A Yes, When it leaves from the factory and
when it hits the road. .

Q ' Do you know what is meant by "delivery,' as

A Well, are you going to term delivery as a

delivery truck riding down the street?

Q "~ 1In your lexicon, what does "delivery' mean?
A ' When it is on the road coming this way.
Q So if it is shipped from Hong Kong by slow

freight taking eight months, it is being delivered each day?
A It is being delivered, right. "

When is delivery? |

When is'deliverj?

(Indicating in the affirmative).

From the contents of that letter?

o > O P L

When is shipment as épposed to delivery?

A Shipment is the time that if you take -- are
we playing with wordsf Are we playing with what actually
happened? Shipment would be in terms,'I would think in any

Q When it comes down the road over the days, it
is being shipped, isn't 1t?
A It is being delivered. It has slready been

shipped.
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Q The second sentence is, "As I have told him,

it has come true. We have received a confirmation delivery

date..."
A Right,
Q A confirmation delivery date.
A ‘Right,
QH Did you intend by that phrase to mean a date

certain upon which the equipment would arrive at a point
certain? |
A I meant that it would be delivered. It would

be on delivery. In other words, it would be on the truck coming

this way .
Q You say a confirmation delivery date -~
A Right. |
f Q -- is the date that it would be received?
A It is no human alive who can meke a statement

saying that he can confirm that a truck is going to actually
drive from Philadelphia to Richmond and get here in 8.2 hours
;r 9.3 hours, what have you, so there is no way that anybody
who is familiar with the movement of material on the highway
would ever assume that. When I tell you a firm delivery date,
éhat 1 am telling you is from the point of order that we will
legally commit ourselves to the Harnischfege: Corporation to

furnish a hoist. They say from the point of that date they will

_MARY ELIZABETH TAYLOR - o
COURT REPORTER : 8

FIDELITY BANKERS BUILDING
RICHMOND. VIRGINIA 23219




Fall = Cross : 53.

1 ship it out or deliver it at that time, That is the day they
2. will put it om the truck and have it delivered. When it gets

3 here it is in the control of the receiver. 1If it needs tracing
4 or following up, it is the receiver's responsibility; not the

5 guy shipping. He has né legal obligation, in my terms of

6 limited knowledge of law.,

7 Q Now, you have twice sald something about when
8 it is in the hands of the receiver it becomes his property.
° A Not when it is on the truck. Let's cite an

10 example. If you bought something from Philadelphia and it came
1 in and was damaged, it is up to you to sue the trucker for the
12 damage; it is not up to the sender; It is the receiver who

13 has‘to sue for the damages. In legal terms, the trucker never
14 owns it. Ownership transfers from the time it is shipped to th#

15 time that it is received.

16 ' MR, OWINGS: Your Hoﬁor, it would appear to

17 ' me that thetrial process would be facilitated éomewhat
.18 if w; talk about delivery terms such as FOB.

19 MR. COGAR: Unfortunately, those words do not
20 | appear in here so I can't talk about them,

21 | MR. OWINGS: Yes, they do. Well, they appear
22 on other agreements or oﬁher exhibits, and that is what
23 | this contract is'all about. It is about the April 18

24 thing that you objected to, and now you are talking
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about delivery. .

MR. COGAR: Could we have the exhibit,
please, Your Honor?
BY MR. COGAR: (Continued)

Q I would like for you to have a copy of this
Mﬁy 16 letter in your hand, if you would, please. I will try
to speed this up a little bit,

| I read your second paragréph to askvthe bank
to extend its commitment to November 1, 1972,
Is that what you were asking them in the
letter? |

A Where are you reading from?

Q "] have written Mr. Hubert Nortomn that we
will put this oxrder on hold if he does not have a letter in our|
hends by May 19, 1972, stating that this commitment has been
extended to November 1, 1972." |

| A Right. |

Q And this commitment that you were talking

aﬁout is the commitment that was contained in the letter of

May 1 from the bank, is that correct?

A No.
Q What commitment are jou talking about?
A The commitment that is in Exhibit Number 1,

and in my letter dated, I think it is April 25, This is April
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18, Aprili 25 is the letter where I reiterated the terms that

,that we will put this crder on hold if he does not have a lette

we would use. And in those terms was the fact that we did
need some guarantee of payment.

Q - Mr. Fall, vhat does the last sentence in your
first paragraph of your letter say?

A I am referring to Mr. Holton. "We have

received your letter..."

Q What day?
A May 1.
Q Then what does the last sentence in the

paragraph say?

A “Commitment of this letter was to expire on
July 31, 1972."

Q So the commitment that you were talking about
in this letter is the commitment contained in.Mr. Holton's
letter of May 1?

A Ch, nc. "I have written Mr. Hubert Norton

in our hands by May 19, 1972, stating that this commitment has
been extended to November 1.'*

Q You have in the first sentence said Qe

A 1 am only referfing to Mr. Holton's letter
in the first sentence. 1 am only reiterating, repeating, what

he sald in his letter.
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Q Aren’t you still talking about his letter in
the gsecond paragraph?

A No. Leave the paragraph. Where do I say
anything about his letter of May 1? |

Q "I have written Mr. Hubert Norton that we will
put this order on hold 1f he does not have a letter in our
hands by May 19, 1972, stating that this commitment has been
extended to November 1, 1972." The only previous reference to

commitment in this letter is where yoﬁ refer to the letter of

May 1, 1972, which is the bank's letter, and say, '"Commitment

of this letter was to expire on July 31, 1972."
Now, is that or is that not a commitment to
which you refer?
A No.
Q Did you make any other requests of the bank‘

in this letter?

A If I may indulge the Court.

Q Just answer my questioﬁ.

A Did I have any other requests =-

Q 7 pid you make any other requests in this

letter that you wrote the bank?
A 1 didn't write any more letters to the bank.
™
Q In this letter dated May 16, have you made

any requests to them?
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About what?
Anything.

I complained to Mr. Holton.

LB Lo

| I am asking you did you make any requests of
them?

To‘do what?

Anything.

Yes.

o > o >

What?
A 1 suggested to him to get a copy of Industrial

Automation's letter, or purchase order.

Q Now, did you make any other fequests of
them? |

A Yes.

Q . What?

A 1f he had any questions to call me.

Q Did you make any other requests of him?

A I would say this is a request, if you want
me to read it. .

Q All right.

A "Our original agreement with Mr., Norton was
covered in my letter to him on Aﬁril 25, 1972. F&M's letter of
credit was to be your guarantee that AIC will be paid $15,350;00

under the conditions specified on Hubert Noxton's order write-yp.
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Now, if I got a letter like that from an
individual that was asking me to guarantee him payment of
moneys, I would certainly «- I am requesting him to, I am not |
agking him to with a direct request, but I am stating to him
what I want. And I gave him the letter to refer to, and 1
would have thought the bank would have had a copy of it since
they were going to lend the money on it. Unless they were just
going to finally loan money on something that they didn't know
what in the world they were going to lend money on,

Q On May 17, you received a letter from Mr.
Holton, did you not? |

A Right. That is one of the exhibits.

Q That is Plaintiff's Exhibit Number 6. Now,
you have written your letter of May 16, in which you refer to
a commitment and that you need a commitment extension.

A | Right.

Q Mr. Holton writes you and he says: 'Dear
Mr. Fall, please refer to my letter of May 1."

Did you have any question about what he was
referring to?

A I can read, you know.

Q When you received the letter did you have
™
any question about it?

A Other than the fact that I called him. I had
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that question. A
Q Did you understand what he meant when he said
please refer to my letter of May 1?  Did you know what letter

that he wae referring to? Did you know at the time? -

A I have a copy of it, yes, o
Q There was only one letter 6f May 17
A Right.

Q "This letter will serve to extend our

comnitment confirmed in that lettef through October.31, 1972."

A Right, |

Q So did you understand that by this letter the
commitment of May 1 had been extended to October 317 |

A . Only in time, Only in time. But I think if
you will read the next letter that he wrote you will see that
subsequent to our telephone conversation after receiviﬁg this
letter you can see that I asked to baaicallyAalmbSt-tie
Industrial Automation up in_knots.

Q Now, you never got any oihar letter or
commitmene from First & Merchénts respecting the expiration of
the date of the commitment? R |

A No.

4¥§%ﬂ\19 That was the £inal say from the bank on
expiration date? |

% C% Does the letter of the 18th or 19th say
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, anything about time?

2 m / Not as I read it.

5' ﬂ A/ : So far as the time sequence 1s concerned,
a this is theAdate that I understood at tﬁac time,

5 - Q So is it fair to say that having now read

6 the May 1 and May 17 letters, you knew that the bank was, so
- to speak, on the line to lend him $15,350.00; that those

8 proceeds were to be used to pay you for the purchase of the

o hoi#t?

10 | A Right.

1 Q That 1is what they were eamarkaa for? |

12 A That is the way the letter was written, which
13 was umsatisfactory to me |

14 Q Now, your coumsel in his opening statement --
15 you were present when he made it.

16 ' A Yes.

17 Q He indicated that there was a concern about
18 the financial stability of Industrial Automation, and I am not

19 quoting him directly, but I think the sense of it is the same,

20 that you wanted these moneys to come into your hands and not

21 have the risk that they would get into Industrial Automation's

22 hands and be diverted from you. 1Is that a fair summary of the
™

23 concern that you had?

24 : A Partially,
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1 Q So you called Mr. Holton and when you called
2 | him on the 18th, it would appear from these letters you had in
3. hand the May 17 letter you had received. | |

4 A : And the May_l, gnd all the rest pf‘the files.
s Q For my purposes, you had the May 1 letter

6 and you had the May 17 letter?

7 A (Indicating in the affirmative).

8 Q Did you say anything to Mr., Holton sbout the

'9 May 17 letter extending the commitment?

10 ' , A Yes. |
1 Q Did you take exception to the fact that it
12 was only to October 31?
13 A No.
14 . Q But you told Mr, Holton that you wanted these
5 ~ funds paid on a check with your firm's name on it and not the |
16 intended borrower, is that correct?
" A 1 told Mr. Holton and I explained-to.him, I

18 think, it is hard to.remember now from two years ago, but I.
19 ‘explained == | | . ' o |
20 ' S qQ ~ Tell me only what you do remember. | |
21 | A - I know exactly in context, I remamber.telling'
22 | him that I had told him we didn't think this company was capab ?-

23 of doing the job, and unless they stood fully behind them I
24 didn't think they would ever complete the job. And I wanted

MARY ELIZABETH TAYLOR: o
COURT REPORTER. . B . 92

FIDELITY BANKERS. BUILDING

RICHMOND. VIRGINIA 23214




10

11

15
16
17
18
19
20
21
22
33

24

Fall ~ Cross ' 62.

some assurance, some guarantee, something that tells me that
First & Merchants was going to pay American Industrial even if
Industrial Automation cculdn't pay us, and I wanted them to

basically == I didn't want them to be issuing them money to go

off on aldifferent tangent, as is exactly what happened to.ihgg
and basically divest themselves of all the funds they would .

possibly have had from the contracts they were trying to perforh..
1 wanﬁed the bank to gu#xantee that if I went on the obligation)
when I obligated my company for the said amount of money thgt
we had to pay the Harnischfeger-Corporation, Philadelphia

Tremrail Company, and Aeromotive Rail for the equipment that

we bought from them on our purchase order based upon good faith

that Industrial Automation would pay us back by the bank. And

I would have never issued those orders if I‘had not received
the May 19 letter which told me that thaj would get no funds: .
and that no funds would go to Industfial Autéma:ion that did
not have my name on it or American Induatrial's name on it. Td .
me, I had them so tied up there would be ne way humanly possibt&
they could expend moneys without us having to knaw—about~1t.-__
Now, if you will allow me to continue, sir;

Thé,Frying Pan Light ship would not have a hoist on it today if
that was not my understsnding when I got that letter, put out
there by the Tidewater Construction. : ™

Q You wanted a guarantee that if --
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A I didn't want it --
Q =« this hoist was nﬁippedF~
A - 1 got a guarantee, if they would read the

terms of the contract.

Q Will you please let me finish my question.
A Yes. I didn't know you hadn't finished.
Q Don't interrupt me, When my lips stop

moving, I am finished then.

You wanted a guarantee that if this hoist
was shipped that anything short of the world coming to an end
that First & Merchants ﬁas going to pay for 1it?

A Right. | |
You got the letter of May 19, 1972, right?
(Indieating in the affirmative).
Did that meet your request?
It cértainly did.

So far as you were concerned?

> o > o > O

It certainly did.

Q This letter says: "To confirm our agreémznt
over the ﬁelephone yesterday, any fundé advanced to Industrial
Automation, Inc., will be in the form of a cashier's check -
payable to your firm.' Right?

A Right.,

Q Now, auppose'that from May 19, to the end of
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to the previousvletters about all-thia; you know ~= that you ..:

have been talking about here today. The May letter. It stated

the world, First & Merchants never advanced any more funds to
industrial Automation. That wasn't going to pay for your crane#
was it?
Av Any funds advanced to Industrial Automation?
Q Assuming that after this letter was written
no funds were ever advanced by First & Merchants to Industrial
Auﬁomation,'you wouldn't have gotten any money, would you?

A I think we would have beeause if you go back

for the exclusive purpose of buying that hoist from us. For
any fhnds_that were advanced them.

Q For the purchasé'of.this hoist?

A I went further an& asked him that any funds
that they got from them, any funds whatscever that they
furnished to Industrial Automation would be in the form of a
check., All you have to do is to go and look at D&B, and you
can see they were a financial disaster. |

Q 1 am asking you this question. You said that
the letter of May 19 satisfied yoﬁr requests. Now, look at that

letter. Read it carefully.

A That is it on your desk.

~
Q I have it., You read it.
A That is the May 17 letter.
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Q Now, if no funds after May 19 ha& ever been
paid or advanced, as the letter says, to Ipdustrial Autonation,
your ctane.couldn't have been paid for, could it? |

A If Industrial Automation chose not to pay for
it. But if we go back to your May 1 letter, I think you will
see that they said they would lend them the money. And we not
only --

Q You feel that the letter of May 1 then bound
the bank to lend funds for the purchase of this hoist?

A For the purpose of buying this hoist.
Further, it isn't like you say. You have got to look at the
whole configuration, the whole string of events. You have got

to look at it from the time the job was initially bid on to the

time they actually got the contract. How they were going to

actually perform the contract and how the letters of so-called

credit transpired between American Industrial and Industrial

Automation and First & Merchants Bank.

Q You have taken me back to the May 1 letter in
which the bank said they were committed to lend $15,350,00

exclusively for the purchase of this crame.

A (Indfcating in the affirmative).

Q You had that lefter -

A ' Right.

Q -~ in your possession. Then they come along.
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-the man who signed it, I felt that was the bank that was

They sald any funds advanced will be made payable in a cashier’sg

check payable to you.

A (Indica¥ing in the affirmative).

Q Any fupds advanced.

A (Indicating in the affirmative).

Q So you took those two letters,vread them

together, and you felt you were going to get your money?
A I took May 1, May 17 and May 19, And @

looked at the top of that paper. It says ¥&M Bank, That was

backing that company, and if the bank doesn't have the money,
whose got it? ’

Q As a combination éf'these three letters you
felt you had the assurances you needed? |

A Right. | |

Q And I am :eférring ﬁo May 1, May 17 and May
19,

Did you ever subsequent to May 19, 1972,

receive any other writing from First & Merchants National Bank?

A You mean after May 19?2
Q Right.
A Not to my memory. I would have to look in

: ™
the file right quick. But I don't think so.

Q Did you receive any verbal assurances of any
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sort?
A (Indicating in the negative).
Q From First & Merchénts National'Bank?
A No.
Q This crane or hoist-ﬁhich_was ordered by

Industrial Automation was in more than one part coming from
different places?
A - (Indicating in the affirmative).

Q Just tell me very briefly what are the major
components?

A What are the major components?

Q (Indicating in the affirmative).

A The total heart of the system -- you know, it

is like a body. You know, your body won't function without a

heart, so let's call the hoist the heart,

Q ' Where was the hoist coming from?
A It was coming from Milwaukee, Wisconsin.
Q Did you have some other major component to be

attached to the hoist?

A The hoist was attached to a bridge crane.
Q Was that covered by this $15,000.00 order?
A This was part of it., 1t was Philadelphia

Tramrail wﬁo mounted the holst to the bridge c¢rane and shipped

it to us, ox shipped it down to Hamilton Manufacturing.
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Q Where is Hamilton Manufacturing?
A Ellen Road over here off the Boulevard.
Q Why did it go to Hamilton Manufacturing?
A That is where thej told us to ship {t.

- Q When.did you learn this crane was being

shipped, or that the hoist, the assembled parts, were finally
being shipped to Richmond to the point where Industrial
Automation said they wanted it shipped to?
A October 30, by telept;ona call,
Q Tell the jury and His Honor who told you ==
MR. OWINGS: If Your Homor please, I balieve
he misunderstood the question.
Mr, Cogar, if yéu would repaat the question.
MR. COGAR: All right.
BY MR, COGAR; (Continued)

Q When were you first advised that the crane
assembled was being shipped to Richmond to the purchaser?
When was I first advised of it?

(Indicating in the affirmative).
I think my telephone call on November 1.
Who called you?

> o0 > o >

Al Gurmankin, vice-president of Philgdielphia

Q What were the circumstances under which you
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received this phone call or under which you made the phone call?

Who initiated the phone call? |

A We called them on October 30 and told them
that Industrial Automation had fipally given us a ship to
point, and they immediately -~ we also called the Aeromotive
Rail pgople. We subsequently followed up with a written ho:icm
and it appears that the crane was shipped on November 1.

Q ~ What do you mean it appears that it was
shipped?

A It was received by a Mr. Schutte at the
Hemilton Manufacturing Company on 11/3/72. 4nd 1f you can read
microfilm you'have got ketter eyes than 1 have got. It appears
that it was picked up somewhere around the first. An invoice
that we got from Philadelphia Tramrail, you have got the file
there, you can find it if you want to, discloses that they did
ship it on the first day of Novaﬁber; and it was a cost of

$136.00 or something.

Q So the assembled crane was sent from where?

A From Philadelphia, Pennsylvania,

Q From Philadelphia, Pemnsylvania to Richmond,

Virginia?

A (Indicating in the affirmative).

Q For delivery to Industrial Automation?

A Iﬁ care of Hamilton Manufacturing Company.
IS 100
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Q In care of'Hamilton Manufacturing Company
on November 1, 19727

A (Indicating in the affirmative).

Q And according to your recordé it was received
by Hamilton --

A On November 3,

Q' == on November 3, 1972,

After November 1 or 3, 1972, when did you or
anyvother representative of Amgérican Industrial make any demand
for any payment upon the defendant First & Merchants Natiomal
Bank? |

A Not until sometime in February or Marxch,

Q If I gave you yéur file could you be looking

- through there and refreshing your recollection and tell me when

you first made demand upon First & Merchants National Bank?

A (Perusing file) On'Mhrch 15, David Holton
was notified by a letter written by Mrs. Phyllis Sullivan,
accounting department for us. We have a one-person accounting
department,

Q It might expedite matters if you looked at
your letter of February l4.

A On February 14, I wrote Industrial Automation
explaining to them that we had fulfilled our oblis#tion and I

was looking for them to take care of theirs.
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Q You are refetring now to the second paragraph
of the letter to 1ndustria1 Automation under date of February
14, 1973, which I believe is Piaintiff's Exhibit 9, which reads
as follows: "I am sending a copy of this to Mr, David Holton
at First & Merchants Bank so that he may be advised that we have
not received the money that was so-called set aside for the
purpose of paying for this crame."

A Right,

Q At any time prior to October 31, 1972, did
you, any representative of American Industrial Corporation, any
representative of Industrial Automation Corporation, or any
persen, to your knowledge, make any demand upon First & Merchants
National Bank to lend or advance the funds that were the subject

matter of this loan commitment?

A On December 6,.ﬁhzn we -

Q I said prior4to Oetbber 31, 1972,

A ﬁo. Not == I can't speak for Industrial
Autom#ticn. |

Q To your knowledge is all 1 am asking you.

A No.

Q You don't know of anyone who made any demand

upen First & Merchants prior to Oétbber 31, 1972, to advance
funds pursuant to the loan?

A No.
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Q You do not know?

A We wouldn't ask for funds prior to the
actual shipment of the goods. |

Q That is not my question. Do you know of
anybody who did prior to == |

A No.
Q == October 31, 1972?
A No.

MR. COGAR: I have no further questions.
Thank you. | -
MR. OWINGS: 1 have no further questions,

Your Honor.
BY THE COURT:
Q- In the caption of the case brought here by

edunael, of course, the defendant sued is named First & Merchant
National Baak;

Do you understand it to be that a national
bénk is caﬂtrolled in any way by fednrél or gstate law, either
o?‘both? | _

A No, éir.

THE COURT: Thank you, sir.

WITNESS STOOD ASIDE

MARY ELIZABETH TAYLOR st g 0
COURT REPORTER 10

FIDELITY BANKERS BUILDING

RICHMOND. VIRGINIA 232149




10

1

12

13

14

15

19

20

21

22

23

24

Holton =~ Direct 73.

MR, OWINGS: I call Mr, Holton &8s an ’adv_erse

vitness.

DAVID R. HOLTON, being first duly sworn,

testified as follows:

DIRECT EXAMINATION
BY MR, OWINGS:

Q Mr, Holton, will you state your name for the
Court and jury, please. |

A David R. Holten.

Q Mr. Holton, during the time of this
transaction you were employed by First & Merchants Bank, is
that correct?

A Yes. | |

Q- - .And they are t.he defendants in this cause of

action, correct?

A Yes.,

Q | What was your capacity at the time?

A ~ Iwas a eonﬁx:grcial loan officer.

Q Mr. Holtom, di.d you assist your @mwl in

preparation of the answers to iatamgatori:es?’
A A portiom of it.
Q - In the answers to interrogatories which were

submitted to you, you were asked whether or not any funds were
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advhnced to Industrial =-
THE COURT: Just one minute., The purpose of
interrogatories, whether or not this witness even
assisted in the preparation of a paiticular answer,
the interxogatory and énswer thereto are not evidence
nor are to be comsidered in court unless they are
conceivably used in the way of impeachment.
MR. OWINGS: I can rephrase the question,
MR. COGAR: I was familiar with that decision,
Your Homor. 1 wa# waiting for him to £inish his
question. |
BY MR, OWINGS: (Continued) | |

Q Mr. Holtonm, did you approve an advance of
funds to Industrial Automation on June 17, 1972, ia the amount
of $10,000.007

A , I know loans were made. I can't give precise
dates and amounts. I know that several loansg uere‘made but 1
can't give you the exact date or month, -

Q Do you have'your file with you?

A No. | |

MR. COGAR: We aré willing to stipulate, Mr.
Owings, 1f it will shorten your examination.

MR, OWINGS: Yes, sir. Your Honor, 1 would
‘1ike it stipulated then that First & Mhrehantsvadvance$

MARY ELIZABETH TAYLOR . 105
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Holton « Dirpect 75.

o $10,000,00 to Industrial Automation on June 13, 1972;

2 v '$5,000.00 on July 27, 1972; $10,000.00 on September

s | 14, 1972; $10,000.00 on October 17, 1972; $10,000.00

.| : on November 3, 1972; $17,500.00 on November 27, 1972;

5 $12,500.00 on January 4, 1973; $7,500.00 on February

6 | , 6, 1973; $11,000.00 on May 10, 1973; and $4,400.00

7 ' .anliune 6, 1973,

8 MR, COGAR: I would want as a part of that

9 stipulation, Mr. Owings, that these fimds which you
1o have just recited were not advanced to Industrial

1" Automation pursuant te any loan agreement commitment

12 or any other form of undertaking in any way related

13 ' t0 the contract between Industrial Automation =~

14 ' MR. OWINGS: I think that is a matter for the
i5' Court to decide. I want it stipulated that these

16 funds were advanced period.

7| MR, COGAR: I am not going to do that then.
18 | MR. OWINGS: Your Honor, then I am going to
19 - have to require that the bank get its records here so
20 : " that we can go through them,

2) _ | THE COURT: I am not going té require the

22 ' bank to get its records here this late, This case has
23 been on the docket since June 14, 1973. This Court

24  conducts mandatory pre~-tr ial conferences and sets
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You have a right to go to any witness or the opposite

~ the trial to make them prodnce their records. The casg

BY MR, OWINGS: (Continued)

subject of the stipulation. Would you say that it is possible .
that First & Merchants did advance those amounts on those dates

te Industrial Automation?

down dates by which you'all can be heard. You have
every right under the Rules of Virginia to bring in

any records and any statements or anything in writing.

party and take their discovery depositions. You cen
get anything in the world you want under the discovery|
Rules of Virginia.

We are not going to wait umtil the middle of

was set on June 14, 1973, We are mot going to delay
all of these peepia to get records,

Your request is refused.

MR. OWINGS: Your Honor, we have the
information in the interrogatories. _

THE COURT: Well, the defense counsel
indicated that he is not making the stipulatiom,

Q Mr. Holton, you have heard what was the

MR. COGAR: Objection.
MR. OWINGS: Judge, he knows. He is the one

who appraved the loans,
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THE WITNESS: May I make one statement?
MR. COGAR: No. I have an objection. His
question wﬁs is {t poésible. That does not reach the
dagree. of probability, | |
THE COURT: That 1is right. I sustain the
objection.
BY MR, OWINGS: (Continued)
Q Well, is it probable?
A Is what probable?
THE COURT: Based on your personal partici-
pation in the transaction.

THE WITNESS:_ I would like to make one point,

As of the first of October 1972, my duties were changed,

and I have no personal knowledge of amy loans made

after that date.
BY MR, OWINGS: (Continued)

Q Well, let's talk about prior to that date
then. |

Is it probable you approved a loan on June

13, 1972, or advancement of funds to Industyial Automation in
the amount of $10,000.006?

A Yes. ’

Q Is it probable that on July 27,.1972, you

approved an advancement to them of $5,000.007

MARY ELIZABETH TAYLOR
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Holton - Direct - Cross 78.

A Yes.

Q Is it probable that on September 14, 1972,
that you approved an advancement to them of $10,000.007?

A Yes.

MR. OWINGS: Thank you. No further questions

CROSS EXAMINATION
BY MR, COGAR:

Q With respect to the three loans which you
have just testified to, Mr, Holton, were any of them in any way|
were those advancements in any way, related to the agreement
between Industrial Automation and American Industrial
Corporation for the purchase of a hoist which is a part of the
subject matter of this litigation?

MR. OWINGS: Objection, Your Honor. Now, Mr.
Cogar wants his cake and he wants to eat it, too,

THE COURT: 1Isnt it the other way aroumd?
You opened the subject up. Now you don't want him to
cross examine on it.

MR. OWINGS: No, sir. It is irrelevant
because in the May 19, 1972 letter, David Holton says
that‘any funds-~and Mr, Fall has already testified
that they discussed this on the telephone--that

absolutely any funds that were advanced to Industrial
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1 . Automation would be in the form of .a cashier's check

2 | - payable to Americanm Industrial Corporation. But, as

3 & natter of fact, that was not done, as just testifieq

4 . _ to,. |

s | - | Now, Mr, Cogar has also said that the letter

6 of May 19, 1972, has got to be read just by itself.

7 1f it does, then we are talking about any funds, and
R _’ _ it canmot be explained by parole evidence, Judge.

o | B | | THE COURT: Do you wish to be heard, Mr.

10 | _ Cogar? |

11 ' MR, COGAR; Your Honor, I am afraid that Mr,

12 ' Oﬁings‘has again taken the prefogative of the Court

13 to interpret what the documents mean, There is a

4 phrase in the third letter which said, "Any funds."”
'5’ Inevitably, Your Honmor will be called upon to make the
16 - deﬁarmination as to what that phrase means. Should

17 ~ Your Honox determine that it means, as Mr., Owings

18 contends, any funds for agything forever and all.times
19 then we have one ball game., If it means any funds

20 ' which were the subject matter of this loan commitment,
2 then we have ancther ball game.

22 He has opened it up. He asked hinm 4f any

23 funds were made, I simply wanted the Court to .have -

.24  the benefit of knowing whether these funds were
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Holton ~ Cross - - 80.

advanced pursuant to the hoist transaction or some
unrelated tramsaction with which the plaintiff Las
nothing to do.

THE COURT: The plaintiff's objection is

overruled. You may pursue it.

MR, OWINGS: 1 nhte my exception.

BY MR, COGAR: (Continued)

R ' The question, Mr. Holton, you have testified
to three advancements prior to October 17 through September 14,
1972,

Were those advancemmts in any way related
to any transaction between American Industrial Cbrporation or
Industrial Automation? |

A Absolutely not.

MR. COGAR: That is all. I may call him latepr

as my own witness.

"THE COURT: Yes. You may do so., He is

called now as an adverse witness.

You may step down.

WITNESS STOOD ASIDE

MR, OWINGS: I would like to call Mr.

Worthington as an adverse witness,
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_és Loaﬁ officer for First & Merchants in Mr. Holton's place?

~ took over?

know ~- not realizing I was being called, I do not recall that

RICHARD B, WORTHINGTOM, IX, being first duly
sworni, testified as follows:
DIRECT EXAMINATION
BY MR, OWINGS:
Qv Would you stete your name to the Court and to
the jury, please.
A Richard B. Wbrthingtona II. .

Q Did you subsequently take over the position

A Yes,

“Q - What position was that?
A Coﬁmercial lénding officer.

Q Is it probable that you made, or do you

remember making, advances to Industrial Automation when you

A Yes, I did.
Q Did you begin on October 17, with an advance-~
ment of $10,000.007

A I would have to look at the file., I was, you

particular advance, but it may have occurred.

Q Mr. Worthington, does that refresh your
memory?
A | (Indicating in the negative). Not at all
MARY.ELlZABETH TAYLOR -
e e e on 112

RICHMOND. VIRG:NIA 23219



22

- 23

24
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1973, $7,500.00. May 10, 1973, $11,000.00. June 6, 1973,

without any file. I cannot tell if I made that particular
advance.
Q Is it probable that you did?

A My duties as far as ~-- you know, this is

-

going to sound a little odd, but my duties as far as my position
up on the commercial lending platform actually did not start
until Octbber 31, when I took over the function. I was in
another department in the bank and moved back and forth between
those trying to finish up what I was doing and handling what I
had upstairs at that point in time.

Q  Then, subsequent to October 31, there were
sevéral advancements., Is it probable that you'approved those?

A Most probable.

Q wﬁat were those advancements? Could you read

them quickly?

A Certainly. And dates also?
Q Yes, sir.
A November 3, 1972, $10,000.00. November 27,

1972, $17,500.00, January &, 1973, $12,500.00. February 6,

$4 3‘400 ® 00 .
MR, OWINGS: No further questions. Thank you,

Mr., Worthington.
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BY MR. COGAR:

CROSS EXAMINATION

Q- I have this question, Mr. Worthingtom. For |
the amounts of money loaned or advanced to Industrial Automatior
on the dates which have been read to you, were any of those
amounts advanced to Industrial Automation in any way related to
any undertaking-—contract or cbligation or debt--between

American Industrial Corporation and Industrial Automation?

A ‘You mean the Coast Guard contract? Yes, sir,
Q (Indicating in the affirmative).’

A Yes, sir.

Q Now, which ones are you talking about?

A The last two.

Q Will you explain that?

A All right,

MR. OWINGS: While we continue I would just

like to note the same objection as 1 h&d previously,
THE COURT: ALl right, sir. The same ruling.
MR, OWINGS: Note my exception.
THE WITNESS: If I may have the dates.

BY MR, COGAR: (Continued)
| Q. Referring to May 10, 1973.
A Yes. The $11,000.00 and the $4,400.00

advances,

3
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Worthington - Cross | 84,
1 ' Q So your téstimony is that on May 16, 1973,
2 you advanced, First & Merchants Natiomal Bank advanced,

3 $11,000.00 to Industrial Automation and on Jume 6, 1973, it

4 advanced $4,400.00 to Industrial Automation.

5 _ For what purpose were those loans or

6 advancemeﬁts made? |

7 A In an attempt to assist Industrial Automation
a’ in compieting its Coast Guard contract.

o Q  What contract are you talking about? |
10 A The Coast Guard contract to put a crane in

11 | the middle of the ocean.
12 Q Were these advancements pursuant to any | !

13 commitment relationship to the hoist, which is the subjegt.

14 matter of this litigation?

15 A No, sir.

16 Q Were they advancements subject to other loan

17 | agreements which you had?

18 ’ A (Indicating iﬁ the negative).

19 Q They were not?

20 ' A No; We didn't have any -- there was no line

2 of credit, I am not really sure I understand,

22 | Q How did it come about that you gave them the
o 25 money ? | |

24 A They had -~

MARY ELIZABETH TAYLOR
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Q Who is ""they"?

A <Industria1 Automation.had completed in its
conjecture I would say fifty percent of thelir contract to put
the hoist up in the ocean, I‘could be wrong on the percentage,
They had only completed 2 part of the contract, I think it woul
be fair to say.

The Coast Guard had not advanced any funds
to then for payment of~any of the work that they had done.
Apparently, & lot of the work remained to be done. I was |
contacted by the Coast Guard to find out, you know, a little
bit about what was going on. They agreed to send us partial
fundg =-
MR. OWINGS: Your Honor, this is getting into
hearsay, I believe,
THE WITNESS: It is what happened.
MR. OWINGS: Judge, there is a lot of hearsay
that we would like to bring into the case, too.
MR. COGAR: Just confine yourself --
THE COURT: I think you can sum it up -- of

éourse, you opened up the whole subject. It is a

reasonable explanation that he can make.

MR. OWINGS: Judge, I opened the subject but
not for hearsay.

THE WITNESS: I am sorry. I will try and be
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' ) 1 more concise,
; 2 THE COURT: Rephrase the question, counsel.

3 ' ‘Maybe we can start off and get to the point. The Court
a would suggest that you rephrase the question.

5 BY MR, COGAR: (Continued)

6 : Q Tell the Coutt under what circumstances these
7 funds were advanced? Were these funds made out on a check

8 payable to Industrial Automation?

) | A No. They were deposited in their checking

10 account for use to satisfy certain small contractors in an

1" effort to prepay them so they might complete the projeét.

12 Q Why was that done? Pursuant to what under-
1s | standing? |

14 A The understanding I had with the Coast Guard wa
15 that they would rélease some $16,000.00 or $17,0d0.00 of funds
16 up to the bank. These funds were actually used to initially |
17 pay down noteé to save them some money. And I turnmed around

18 when they needed funds and advanced to them in the form of

19 loans to complete payments on expenses that they had 1ncurfed
20 to attempt to complete the contract to the Coast Guard.
23 Q So you had a note or other notes from
22 Industrial Automation?
" 23 A That's correct.
24 : Q And the moneys you received from the Coast
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Guard were applied against those?
A That is right. Then re~lent.
Q Did you ever have any notes securing any

obligations relating to the hoist which you have heard discusse%

here?

A Right.

Q ' Did you ever lend any money on account of the
hoist?

A _ Ho, sir.

MR. COGAR: I have no further questions.

THE COURT: Anything else of this witness?

‘I understand, Mr. Cogar, that you have a right
to recall him 1f you wish to as yoﬁr own witness}at
another time. -

| Mﬁ. OWINGS; I have no further questions,

Your Honor. |

THE COURT: You may step down.

MR. OWINGS: 1 do have one question.

'REDIRECT EXAMINATION
BY MR. OWINGS:
Q Mr. Worthington, were any of these advance-
ments in the form of & cashier®s check payable to American

Industrial Corporation?

~ MARY ELIZABETH TAYLOR
) COURT REPORTER I P )
FIDELITY BANKERS BUILDING 118

-RICHMOND. VIRGINIA 23219




GGG

N Wbrthingtdn - Redirect - o | 88,

. A - Not that I recall,

2 - MR, OWINGS: Thank you, sir,

s | WITNESS STOOD ASIDE

4

s _ MR. OWINGS: Your Honor, that is our case.

6 . THE COURT: The plaintiff rests?

- | MR. OWINGS: Yes, sir. |

8 | : THE COURT: All right., Members of the jury,
| 9 ' I will give you a recess for a while., I want to see
10 - counsel in chambers, so I think you will probably have

1 ten or fifteen minutes at this stage. So it will give

12 . you a chance to report into management, or whatever
13 you need to do.
14 | NOTE: At 2:17 p. m., the Court and counsel
15 retired to chambers, |
16 IN CHAMBERS
17 ' THE COURT: Now, let me hear from defense
18 ' counsel,
19 MR. COGAR: 1If Your Honor please, the
20  defendant moves the Court to strike the plaintiff's
2 - evidence for the reasons which I will attempt to
22 state briefly.
23 | A whole lot of evidence has been heard today|
v24 and 1 will just try te summarize that.
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~ IN CHAMBERS:

-

2 | : THE COURT: I don't care to hear any more

(93] h

o from you, Mr. Cogar, at this time. You covered your

4 f | érgument fairly well the'first time. On the other

s % hand, I am sort of concerned thaﬁ here you both are

6 % maintaining that the Court has got to rule aé a matter
7 % |  of law one way or the other. The Court concurs that
8 %. o 1 have got to do that. This is why I wondered why we
‘9 ? ' have got a jury sitting out here since it cost $180.00

of the taxpayer's money to bring one, under those

LR circumstances.

But, let me say, gentlemen, that after
thorough consideration of the case, your arguments,
these exhibits, and the testimony that is permissible

= ; with respect to those basic exhibits, which are

e | Plaintiff's Exhibit 4, the letter of May 1, 1972,
wol - Plaintiff's Exhibit Number 6, which is the letter of
'8 May 17, from the defendant First & Merchants to
.18 ' . American Industrial, and Plaintiff's Exhibit Number 7,
20 4  tha letter of May 19, 1972, to American Industrial,

21 and my understanding of the law, I have no hesitation
22 in sustaining the motion of the defendant to strike

23 the evidence, and hereby do so and enter up summary
24y | judgement for the defendant in this case.
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I adopt, and I will do it in reverse order,
those positions taken by connselvfor the deféndant,
which are revealed by the interrogatories, the answers
to the interrogatories, and by the very caption of the
case, that the defendant is a national bank.

| At this juncture,.énd parenthetically, Mr.
Cogar, I would like to make an explanatioﬁ of an
impression I may have given you and other.counsel in
the case as te the admissibility of the answers to
interrogatories. There was one case that went to the
Supreme Court, There has been a lot of jostling, as
you know, between the Judicial Council and the
recommendations of the Supreme Court on rules and
that which, pursuant to the constitutional provisions
and statutory provisions, the General Assemby is
willing to accept, such as are adopted by the Supreme
Court of Virginia, |

And here is a case which may have limited
itself to the question of admissibility on discovery
depositions and, perhaps not exclusively interrogatories.
as to what can or cammot be used as evidence in a casej
Rut that is sort of a parenthetical explanation.

Getting back to this question of the defendan
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- IN CHAMBERS

baing a national bank, which is basically the third
ground of the defendanﬁ's argument, in addition to the
authority yvou have already cited, the Court.is aware
of 3 Michie's Jurisprudence, Section 112, "Powers aﬁd
Liabilities of Banks.," It comes under genersl banking

MR, COGAR: What page weos éﬁat?

THE COURT: 23 Michie's Jurisprudence,
Section 112, It comes ﬁnder‘the zenseral subject of
banks and banking. This is under the speecific subject
of national bamks and'fhe powers and liabilities of
national banks. It says the Federal statute prohibits
a national bank from guarasnteeing the payment of
obligations of others. And a national bank cammot
lend its credit tc snother by becoming surety,
endorser, or guarantor, And it cites Nortom Grocery
€o. v. Peoplesz Naticnal Bank, 151 Va,, 195. It also
cites Farmers' Bamk v; B1ugfie1d Bational Bank, West
Virginia, Fourth Cir@uit. 11 Fed. (2nd) 83,
Certiorari denied 2?1"@. S. 669,

AnAagrﬁeﬁent of a national bank to
guarantea'an‘abligation of another person

for his solée benefit, though founded upon a

valuabla"g@aideration9 1s uyltra vires and
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’ ' § IN CﬁAMBERS
‘ 2 %. o " does not bind the bank unless the
2 E circumstances are such as work an estoppel
a g ' Now, back to the other decision as to
' ultra vires énd rules made by avbank who
& g would not have authority to enter such an
| | agreement as may bé contended for here unless|,
8 i ) o of coﬁrse, yod get into the aspect of
s § mismanagément and gtoss negligence
10 é . | to fraud and that kind of thing.
1 g  ' Now, the named bank is First & Merchants
tz § ' National Bank, and in the interrogatories,
13 § | the answers to the questions say it is a
Y ? - national bank, IIthink that is sufficient to
= % | cover that aspect of it,.
e i | Now, when we get back to the guarantee
17 ; | aspect of it, I readily recognize the
8 | | difference between that and surety. I think
19 - it is also important to consider not only the|
20 - 4 difference between a guarantee and a surety
21 | but also the difference between first whether
22 5. ‘ : there is the promise to pay that is funda-~
23 mental and then if there is such a promise
24 : in writing, which if it is eliminates oral
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evidence, as I would normally see it. That

4s under the statute of frauds doctrine.

thét writing? And counsel for the defendént

‘letters that would be the only obligation of

- whi.h had already expired.

106.

Then the question is, all right, what,
if anything does the writihg say? 1If the
writing meets the problems of the facts in

the statute of frauds, how do you interpret

has referred to an approach on whicﬁ this
should Se ma&e and has cited some authofity
as to the approach that should be made. .
Then you really get down to the Question
of heré is a Qriting and 1f it does carry a
guarantee, then, is it absolute or conditional.

That sort of thing.

'So when I read primarily the three basjc

the bank, being, as I said before, Plaintiff's
Exhibit Number 4 and Plaintiff's Exhibit
Number 7, 1 don't see guarantee in it. Even
if I saw a guarantee init, I wouldn't see

anything other than & conditional guarantee
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 recollection is. And he got an extension on that, in

- letters before the Court; I believe it would be

and during those phone calls he took no exceptiom at

by reading them together. There is no guarantee. To

. Fall's testimony which throws any different import on

‘Then I don’t find anything at all in Mr.

that which is ubvious in the three exhibits I have
just referred_to,

Admit;edly?qu.‘Fall may ﬁave a tendency to
pfetty weil_understand’everything, but even he,
according tp my notes, Lndicated that the May 1 1ette£

has got a limitation in it. Until July 31, my

the second letter, to October 31. And even before he

got the letter of May 19, which is the third of the

Plaintiff's Exhibit Number 7, he phoned Holton on the
18th, the day before that letter was written, and he

already had beiorx him the letters of May 1 and May 17

all to the date of QOctober 30 set out in the prior
letters of May 1 and May 17.
I just do not see how any reasonable

construction could be made on these things other than

say, under the plaintiff’s construction, that this

letter of May 19, such as it is, gave continuous open~
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ended draws on the First & Merchants National Bank
ad infinitum is beyond all reason. And under my
construction of these instruments, Qnd the evidence,
and my understanding of‘the law, I feel that the
deféndant's motion teo strike the plaintiff‘s evidence
is fully justified, and it stands.

The plaintiff's exception will be noted
thereto.

Gentlemen, we will return to the courtroom
and 1 will,dischérge the jury.

NOTE: Court and counsel returned to the
courtroom at 3:05 p. m., and the proceedings continued

before the jury as follows:

IN COURTROOM

"THE COURT: Members of the jufy, I am sorry

to have kept you waiting again, although, I think

perhaps the information I now give you will be

received with more pleasure than that of waiting, from
your standpoint, at least.

The Court has taken a position in this case
which has ended the case so that it moves it from any
further consideration by you.,

Therefofe, you, of course, are discharged
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