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MOTION FOR JUDGMENT 

TO THE HONORABLE JUDGES OF THE AFORESAID COURT: 

Plaintiff respectfully moves the Court for judgment 

against the defendants, jointly and severally, in the 

amount of SIXTEEN THOUSAND ONE HUNDRED NINETY-NINE DOLLARS 
I 

AND NINETY CENTS ($16,199.90) together with interest by 

v:irtue of the following: 

(l} That the defendant, Industrial Automation, Inc., 

c!ontracted to purchase certain equipment and accessories, 
I 

brie.fly described as a "general purpose hoist" from the 

plaintiff for the sum of Fifteen Thousand Three Hundred 

F!;ifty Dollars ($15, 350.00), and by its written acceptance 

of said contract dated May 1, 1972, agreed to pay ~inety 

percent (900A>) of the aforesaid contract price,. or 

Thirteen Thousand Eight Hundred Fifteen Dollars 
i 

($13,815.00) within thirty (30) days of the date of the 

delivery of the equipment. 

(2) That said equipment was delivered pursuant to 

the terms of the contract and that the plaintiff 

alccordingly invoiced the defendant, Industrial Automation, 

lnc., on December 6, 1972, for the sum of Thirteen 

Thousand Eight Hundred Fifteen Dollars ($13,815.00}. 
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"-
(3) That the defendant, Industrial Automation, Inc., 

did not pay the ninety percent (90%) invoiced amount 

within thirty (30) days, as agreed, and that the plaintiff 

notified the defendant, Industrial Automation, Inc., that 

a monthly service charge of one percent (1%) would be 

incurred on the outstanding balance, which charge totals 

Eight Hundred Forty-Nine Dollars and Ninety Cents 

($849.90) through June 6, 1973. 

(4) That the equipment supplied by the plaintiff is 

ultimately for use on a contract between the United States 

Coast Guard and the defendant, Industrial Automation, Inc.: 

that the United States Coast Guard has recently accepted 

said equipment: and that pursuant to the terms of the 

contract between the plaintiff and the defendant, 

Industrial Automation, Inc., the remaining contract 

balance of One Thousand Five Hundred Thirty-Five Dollars 

($1,535.00), or ten percent (10%), is now due and payable 

by the defendant, Industrial Automation, Inc., to the 

plaintiff. 

(5) That one of the material terms of the 

contractual agreement between the plaintiff and the 
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debendant, Industrial Automation, Inc., was that the 

defendant, First & Merchants National Bank, would furnish 

th~ plaintiff with a letter of credit, or commitment, 

gu~anteeing payment to the plaintiff under the terms of 

the contract aforementioned. 
I 

(6) That the defendant, First & Merchants National 
I 

Bank, did furnish such a commitment to the plaintiff, as 

requested, and that the plaintiff, relying on this 

i 

commitment, proceeded to have said "general purpose hoist" 
I 

sp$cially constructed for the particular use intended by 

this contract. 

(7) That the plaintiff has called upon the defendant, 

Fi~st & Merchants National Bank, to honor its commitment 

aforesaid, which it has refused to do. 
I 

WHEREFORE, plaintiff demands judgment against the 

defendants, jointly and severally, for the sum of SIXTEEN 
i 

THOUSAND ONE HUNDRED NINETY-NINE DOLLARS AND NINETY CENI'S 

($~6,199.90) together with the applicable service charge 

I 
th~ough date of judgment and legal interest thereafter 

until paid and its costs in this behalf expended. 
I 

AMERICAN INDUSTRIAL CORPORATION 

By: Isl Alfred J. OWings 
Of Counsel 

DA~E FILED: June 14, 1973 



GROUNDS OF DEFENSE OF 
FIRST & MERCHANTS NATIONAL BANK 

The defendant, First & Merchants National Bank, 

states for its grounds of defense to plaintiff's Motion 

for Judgment, the following: 

1. It does not have sufficient knowledge to either 

admit or deny the allegations contained in Paragraphs 1, 

2, 3, 4 and 5 of the Motion for Judgment. 

2. It denies the allegations contained in Paragraph 

6 of the Motion for Judgment insofar as they state that 

First & Merchants National Bank furnished any commitment 

or letter of credit to plaintiff guaranteeing payment to 

plaintiff under the terms of the alleged contract between 

plaintiff and defendant Industrial Automation, Inc. As to 

any other allegations contained in Paragraph 6 of the 

Motion for Judgment, First & Merchants National Bank is 

without sufficient knowledge to either admit or deny them. 

3. As to the allegations contained in Paragraph 7 

of the Motion for Judgment, it admits that plaintiff has 

called upon it to honor an alleged commitment to plaintiff, 

and that it has refused to make any payment to plaintiff. 

WHEREFORE, First & Merchants National Bank prays that 

the Motion for Judgment against it be dismissed. 
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FIRST & MERCHANTS NATIONAL BANK 

By Isl Bradfute W. Davenport, Jr. 
Of Counsel 

D,AITE .FILED: July 5, 197 3 

INTERROGATORIES TO PLAINTIFF 
AMERICAN INDUSTRIAL.CORPORATION 

To:: Alfred J. Owings, Esquire 
Spinella, Spinella & Owings 
5421 Patterson Avenue 
P. o. Box 8596 
Richmond, Virginia 23226 

Defendant First & Merchants National Bank requests 

th!at plaintiff American Industrial Corporation answer the 

following interrogatories under oath in accordance with 

Rule 4:8 of the Supreme Court of Virginia. 

INTERROGATORY NO. 1 

State when and by whom the letter of credit, or 

commitment, guaranteeing payment to the plaintiff, as 

alleged in Paragraphs 5 and 6 of the Motion for Judgment, 

wa(s furnished. State fully and in detail the terms and 

su;tJstance of such letter of credit or commitment, whether 

it was evidenced by a writing, and, if so, where such 

wr:iting is presently located and the custodian thereof. 
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INTERROGATORY NO. 2 

State the date of each instance when plaintiff has 

called upon First & Merchants National Bank to honor its 

commitment, as alleged in Paragraph 7 of the Motion for 

Judgment. Identify the representative(s) of First & 

Merchants National Bank upon whom plaintiff called to so 

honor its commitment. State fully and in detail the terms 

and substance of each such call, and whether such calls 

were evidenced by any writings. 

FIRST & MERCHANTS NATIONAL BANK 

By Isl Bradfute w. Davenport, Jr. 
By Counsel 

DATE FILED: July 19, 1973 

ANSWERS TO INTERROGATORIES 

This day comes the plaintiff, by counsel, and as its 

Answers to the Interrogatories propounded to it by the 

defendant, First & Merchants National Bank, answers as 

follows: 

I 
INTERROGATORY NO. 1 

By letter of May 1, 1972, David R. Holton of First 

and Merchants National Bank confirmed its commitment to 
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l~nd the defendant, Industrial Automation, Inc., a sum 
I 

o~ money not to exceed Fifteen Thousand Three Hundred 

F~fty DOllars ($15,350.00). By correspondence dated May 

I 
171, 1972, David R. Holton of First and Merchants ·National 

Ba'.nk extended its commitment to lend Industrial Automation, 
I 

IJc., the aforementioned sum of money through October 31, 

19172. By correspondence dated May 19, 1972, David R. 

Hoilton of First and Merchants National Bank confirmed its 

I 
agreement to make "any funds" advanced to Industrial 

Au~omation, Inc., payable to the plaintiff in the form 

ofj a cashier's check. 

I Said correspondence is currently in the possession 
1· 

of i Alf red J. Owings, attorney for the plaintiff. 

INTERROGATORY NO. 2 

Telephone call from plaintiff during week of May 17, 

l 
19V3, to Richard Worthington of First· and Merchants 

National Bank requesting payment followed by letter to 

hii of same date. Correspondence to Coleman McGehee of 

I Mar 30, 1973. Correspondence dated June 13, 1973, to 

Ra~dolph w. McElroy. 

i 
DA1'E FILED: 

I 
1 

l 

AMERICAN INDUSTRIAL CORPORATION 

By: Isl Alfred J. OWinqs 

August 10, 1973 
Counsel 
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I N T E R R 0 G A T 0 R I E S 

To: Bradfute w. Davenport, Jr., Esquire 
Mays, Valentine, Davenport & Moore 
1200 Ross Building 
P. o. Box 1122 
Richmond, Virginia 23208 

Plaintiff, American Industrial Corporation, requests 

that defendant, First & Merchants National Bank, answer 

the following Interrogatories under oath, in accordance 

with Rule 4:8 of the Supreme Court of Virginia. 

INSTRUCTIONS 

A Where the identification of a person is 

required, such indentif ication should be sufficient to 

notice the deposition of such person and to serve such 

person with process to require his attendance at a place 

of examination and must include: 

(1) Name: 

(2) Present or last known home address: 

(3) Present or last known business address: 

(4) Title of occupation: 

(5) Employer. 

B The term "document" means any written, 

recorded or graphic material, howsoever produced or 

reproduced, containing any discussion, notation or 

OS 



I 

conclusion concerning the subject matter in question. 

C Where the identification of a document is 

required, such identification shall be sufficient for 

characterization of such document in a subpoena duces 

t~cum and must include: 

(1) The date of the document: 

(2) The name, address and position of the 
author: 

(3) The name, address and position of the 
recipient: 

(4) The names, addresses and positions of all 
persons who received copies or persons to .. . 
whom copies were circulated or listed as 
being circulated: 

(5) A general description of the subject 
matter and content (in lieu of such 
description, a copy may be attached): 

(6) The name and address of the present 
custodian(s) of a copy or copies; 

(7) A description of the circumstances under 
which it was sent or received: 

(8) The location from which it was sent and 
where it was received. 

D For each document which plaintiff will contend 

is privileged or otherwise excludable from discovery, the 

basis for such claim or privilege or other grounds for 

e~clusion should be stated. 
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E The term "person" as used herein shall mean 

person, firm or corporation. 

F As used herein the singular of any word or 

phrase includes the plural. 

INTERROGATORIES 

(1) State whether or not Industrial Automation, 

Inc., ever secured loans or credit from First & Merchants 

National Bank. 

(2) If so, state fully and in detail: 

(a} The exact dates: 

(b} The exact terms: 

(c} Name of individual who applied for such 
loans or credit: 

(d} Name of individual who approved such loans 
or credit: 

(e) Total indebtedness of Industrial Automation, 
Inc., to First & Merchants National Bank as 
of April 15, 1972: 

(f) Total indebtedness to First & Merchants 
National Bank as of October 7, 1972: 

(g) Total indebtedness to First & Merchants 
National Bank as of May 17, 1973: 

(h} Total indebtedness to First & Merchants 
National Bank as of September 20, 1973. 

(3) State whether or not First & Merchants National 

Bank ever received any assignment of funds from 
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Industrial Automation, Inc. 

(4) If so, state fully and in detail: 

(a) Dates of such assignments; 

(b) Exact terms of the substance of such 
assignments; 

(c) Reasons therefor; 

(d) Name of individual(s) who made the assign
ments on behalf of Industrial Automation, 
Inc.; 

{e) Name of individual(s) who received such 
assignments on behalf of First & Merchants 
National Bank: 

(f) Total amount realized to date by virtue of 
such assignments to First & Merchants 
National Bank. 

(5) Identify and produce any and all documents, 

correspondence or communication between Industrial 

' 
~utomation, Inc., and the First & Merchants National Bank 

r1elating in anyway to a letter of credit, commitment or 

gµarantee to American Industrial Corporation for the 

pprchase of a hoist by Industrial Automation, Inc., from 

~erican Industrial Corporation. 

(6) State whether or not Mr. David R. Holton was 

e1ver employed by the defendant, First & Merchants 

Niational Bank. 

~ .· 



(7) If so, state: 

(a) Exact date of employment; 

(b) Capacity in which hired; 

(c) Nature and scope of his employment in May 
of 1972; 

(d) Duties assigned in course of employment in 
May of 1972; 

(e) Current nature of his employment if still 
employed; 

(f) Appropriate addresses as indicated in the 
instructions. 

(8) If different from number (6) above, state 

whether Mr. David R. Holton was an officer of subject 

corporation. 

(9) If so, state: 

(a) Exact dates he was an officer; 

(b) Title of 6ffice; 

(c) Duties involved and nature of office. 

(10) Has First & Merchants National Bank ever refused 

to ratify or affirm any acts of Mr~ David R. Holton 

purportedly made in the performance of his duties? 

(11) If so, state: 

(a) Time and date; 

(b) Time and date he became aware of said act(s); 



(c} Nature thereof; 

(d) Consequences thereof; 

(e) Reasons for refusal to ratify or affirm; 

(f) Reasons given by Mr. Holton for performance. 

(12) State whether the defendant, First & Merchants 

N~tional Bank, denies that Mr. David R. Holton was 

authorized to guarantee payment of plaintiff's contract 

with Industrial Automation, Inc.; and,· if so, state why 

it is denied that he was so authorized. 

(13) State the basis of the statement made in 

paragraph two of defendant's Grounds of Defense that "It 

d$nies the allegations contained in Paragraph 6 of the 

Motion for Judgment insofar as they state that First & 

M¢rchants National Bank furnished any commitment or 

1¢tter of credit to plaintiff guaranteeing payment to 

pl,.aintif f 

(14) 

II 
• • • 0 

Separately and. for each of the foregoing 

Interrogatories, identify: 

(a) Each person who in any way contributed or 
assisted in the preparation of the answers 
to these interrogatories; 

(b} The contribution or assistance of each 
person identified in the answer to 
subparagraph (a) above; 
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(c) Each person having direct knowledge of a 
portion of any portion of the facts on 
which the answer to the interrogatories 
was based; 

(d) Which fact or facts the person identified 
in the answer to subparagraph (c) above had 
knowledge; 

(e) Each report or other document on which the 
answers to a particular interrogatory is 
based. 

AMERICAN INDUSTRIAL CORPORATION 

By: Isl Alfred J. Owings 
Of Counsel 

DATE FILED: November 9, 1973 

ANSWERS OF FIRST & .MERCHANTS NATIONAL BANK 
TO INTERROGATORIES PROPOUNDED BY AMERICAN 

INDUSTRIAL CORPORATION 

TO: Alfred J. Owings 
Spinella, Spinella & Owings 
5421 Patterson Avenue 
P. o. Box 8596 
Richmond, Virginia 23226 

Counsel for Plaintiff 

Except for those interrogatories objected to, First 

& Merchants National Bank (the Bank) states the following 

for its Answers to Interrogatories propounded to it by 

American Industrial Corporation (AIC). The numbers of 

the Answers correspond to the numbers of the Interroga-

tories. 

ii! 



1. Yes. 

2. (a) and (b) Loans were advanced to IA on the 
I I . 

following dates, in the following amounts: 

Date Amount 

June 13, 1972 $10,000 
l 
I 

:July 27, 1972 5,000 

,September 14, 
I 

1972 10,000 
I 

'October 1 7, 1972 .10,000 
I 

iNovember 3, 1972 10,000 

November 27 t 
I 

1972 17,500 
! 

)January 4, 1973 12,500 

February 6, 1973 7,500 
I 

IMay 10, 1973 11,000 

P-une 6, 1973 4,400 

Eaph loan was made on a demand basis and was evidenced by 

a standard First & Merchants National Bank demand note, 

a bopy of which is attached hereto for informational 

purposes. 
. I 

In addition to the above loans, the Bank also stated 
I 

it$ intention to extend additional credit to Industrial 

' 
Automation exclusively for the purchase from AIC of a 

hoist crane. The terms of this proposed extension of 
I 
! 

credit (hereinafter referred to as "proposed credit") are 
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reflected in the attached letters of May 1, 1973, May 17, 

1973, and May 19, 1973 from David R. Holton to AIC. 

(c) The loan advance of June 13, 1972, was 

applied for by Mr. Joe Hardin and Mr. Husey I. Martin. 

All other loans and the proposed credit were applied for 

by Mr. Husey I. Martin. 

(d) The loans dated June 13, 1972, July 27, 

1972, September 14, 1972, and October 17, 1972, and the 

proposed credit were all approved by Mr. David R. Holton. 

The loans dated November 3, 1972, November 27, 1972, 

January 4, 1973, February 6, 1973, May 10, 1973, and June 

6, 1973, were approved by Mr. Richard B. Worthington. 

(e) None. 

(f} $20,000.00. 

'(g) $40,037.42. 

(h) $41,937.42. 

S. There were and are no such documents, correspon

dence, or other written communications. 

6. Yes. 

7. (a) November 17, 1969, to present. 

(b) Management trainee. 

(c) Commercial lending officer. 

16 



(d) Making commercial loans. 

(e) Federal funds trader. 

(f) Business address: First & Merchants 

National Bank, 827 East Main Street, Richmond, Virginia. 

Home Address: 104 West Franklin Street, Richmond, 

v~rginia.· 

8. No. 

9. Not applicable~ 

10. No. 

11. Not applicable •. 

12. First & Merchants National Bank denies that 

D~vid R. Holton was authorized to guarantee payment of 

plaintiff's contract with Industrial Automation, Inc., 

because national banks are prohibited by law from 

guaranteeing the debts of a third person. 

13. The basis for the statement referred to is the 

following: 

(a) That the only commitment ever made by 

First & Merchants National Bank relating to the pending 
J 

l~suit was an. agreement with Industrial Automation, 

Irle., to lend Industrial Automation, Inc., on demand, an 

an)ount up to but not to exceed $15,350. to be used 



exclusively for the purchase of a hoist from American 

Industrial Corporation and to deliver any funds advanced 

to Industrial Automation pursuant to said agreement in 

the form of a cashier's check made payable to American 

Industrial Corporation; that said agreement, by its 

express terms, expired on October 31, 1972; that said 

hoist was not delivered and that no demand for such monies 

for such purpose was ever made on First & Merchants 

National Bank by Industrial Automation, Inc., prior to 

October 31, 1972, and therefore that said agreement 

expired on October 31, 1972; 

(b) that the only commitment ever made by First 

& Merchants National Bank to American Industrial Corpora

tion was to deliver the proceeds of any loan to Industrial 

Automation, Inc. for the purposes stated in (a) above to 

Industrial Automation, Inco, in the form of a cashier's 

check payable to American Industrial Corporation; 

(c) that, as a matter of law, no letter of 

credit was ever furnished to American Industrial Corpora

tion by First & Merchants National Bank; and · 

(d)' that, as a matter of law, no guarantee of 

payment was ever made to American Industrial Corporation 

18 



by First & Merchants National Bank. 

14. The persons who contributed or assisted in the 

preparation of Answers to Interrogatories 1, 2; 5, 6, 7, 
! 

a~ 9, 10, and 11 are David R. Holton and R. B. Worthington, 

both of whom have knowledge of the facts stated therein. 

The Answers to Interrogatories 12 and 13 were prepared 

with the assistance of counsel. 

FIRST & MERCHANTS NATIONAL BANK 

By Isl F. Claiborne Johnston, Jr. 
Of Counsel 

D~TE FILED: December 11, 1973 
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As coolateral <e~·Jrify for the paymo: t of this note and any other liabilities. inc!udin!'I future advances, co,,tingant or otherwise (including ov•Hdraftsl, 
makers, guarantors, ondOr5'lrs and anv other parties to this note (l;ere•naher collectively called "parties"). anc:: each cf them, to the holder of this note, no 
or to become due or that may be hernaftar contracted, the following collateral has been deposited with and is hereby pledged to the holder of thi1 note: 

( 1) 
I 

I 

0 C-~llateral Rei;:s:ered in Name of Makerlsl 0 Collateral Registered in Name of -·---------------------i 
(2) All collateral new or hereafter in the possession of Bani< and/or referred to in any othe• securiry ao;ireem<1nts, to which the maker(,) and Bani: ere partiJ 
(31 Any other collateral now or hereafter pledged, hvpothecatl'd, m')rtgagad with or to Bank, or for which Bank is granted a security interest In, for this I 

other indebtedn;iss of the maker(~) 
togethe' wit,., all r.g,.,:s tc which ths owner of t:-ie collateral is r.oN or mav heredter become entitled by virture of owning such collateral, including, but not 
ed to. ail cas:i dividends. s:ocr.c divide.,ds, or other distributions, and a:1 right:; tC" subsc.~ribe for ser.urities incident to, declared, or granted in connection witl 
collateral, a:I of which will b~ delivered t;> the Bank with full a1,t,.,ority :o s~ll, transfer, or rehypothecate. 

The holder sri:JtJ tiave. but s~:all noT be liMited to. inc fo!:oV1.•ir.;: r•;hts, eg:-~ cf which mav be exorcised ~t any time: to pledge or transfer this no.,.'l and tt 
lateral. and af'ly oleogee or tf",~nsrerf'.'le shall have a!I the rigtns 0i the hclde! ~:in t''H' holder shall be thereafter relieved from any liabilitV \Vi th resoect to ar 
lateral so pledir-d or :rnr.sferred; to t'ansfer t!'":e whote or o,..,., ':lart 01 th£· co:Ja!~rat into the na:-ne of it"iSlf or its nominee; to vote the collateral; to noti 
oblig~rs on anv cc1!cte~a! r-'?fore or :::if!~r oef~·Jlt herel.!nd".!r to r.:.ir~ pavmen". to the holder of a""'i crnounts cue thereon; Jnd on payments of all amounts du 
uncJe,, to return to ~~.t; ur-,.:-J~rsigr.eo t:n e-qual amount of c01!aterl!u •r"Slt~ao of the coli.ateral deposited. 

"The .holder shall exrrci~ rt!ason~t>la c.1'e ;n the cu•toay a"d pr~~=rvation of ;ne collateral, and it shall be de3m"d to have exercised reoson~ble care_ if it 
such action as the mc"-.ers s:MaH reeos..'.>riahl'( reque~t in wr1,.i~g. No failure~.:.~ do a.,y net not rec::uosted by the makers shall be deemed a failure to exercise r1 

able cara, and no failure to comol·f with any request of the mA!<'!rs shall ..,! •t~e!r be deemed a f~ilure to exercise reasonable care. The makers agree tot; 
necessary steps to ore-:1?rve r1gh!s a~'3tn::.t prior oar-:ie·s to instrurr.ents or ~ha-:~l:'i paoer constituting the collaterat. 

In the e•erit th~rc shall be a Cl~cl1ne •n th'! mar~et value of :>;~ cOl!·lt'.!ral or ;, the hole~• •hall in good faoth deem itself insecure, the makers agree upon d• 
10 make such reduction ot p!';ncipci or dapos1t such additional collatcra! as shall be satisfactory to tt:e holder. 

Upon the failure of the makers so teo reduce the orincipai or d.eoos1t such adootional collateral or upon tne happening of any of the following events, the h 
at its option, may declare th•s note (and any other obligati<l"' of arw of !he oarties, owed to tne holder) due and payable: default by any p3rty under th1 
or under any other otal1g.Jticn OY. • .Jd tc the holder; deatn. C!1ssoh.1tion or iriso!vency of any party; application tor the appointment of a receiver tor any 
filing of a petition in bclnm:ruptcv ov or 3.;;a1nst any party; failure on the oart of the mal<ers to do all thinos necessary to preserve and maintain the value ar 
lectibilitv of the co!lateral iric:udi""g, but ilOt limited to, • ..._ie Oa\·merit of taxes and premiums on oollc1es ofir.surance on the due data Vl.tithout bene"'it of the 
period; or determination by the holder th'3t a material a:lverse ch11nce in !he fonancial condition of any partv has occurred since the date of this note. 

Upon default or at any t1ms th·~·eaiter. the holder sh311 h;ive ;,!I i'ne righ1s B:'IC remedies of a securea party under me Uniform Commercial Code, includi: 
rights to deduct all exoenses and dttcrne.,,·s fees incurred in co1l,;c-,1ng any li•b•litv of any partv to this note. All rights and re:nedies, includ;ng those provi, 
this note and in any a::ipl•cable securitv agreement, shall be cum:Jlative. Upon d"?fault !he holder may sell, lease or otherwise dispose of all or any part of ti 
tateral l.!pon any exchange, or at nublic or private sale. at any tirne or t1n,es and without ad..,ertisen•ent or demand uoon or notice to any party, all of wl 
\v0 aived, except 'Such notice ::is by statute cannot be waived. Any notice to the rnakers wha~ placed in the mail addressed to. or left upon the premisos of then 
at the address !!"·~:ifi(?d bt?:oY.1, or at !.vc:h otner address as mav from time to time be show., on the holder's records. at leas1 .fivf) davs prior to 'Such action 
constitute reason~tile notice. U::ion 3..-,y t1efault the holder also shail have the roght, irnmediatelv and without further action by it, to se~ off against this not 
all ether liabilities of any oa•tv owed to the holder, all money ow'!d by the holder in any capacity to any party, whether or not due; and the holder shail be d1 
to have exercised such right of set·oTt a:id to have made a c~aq:ie against nnv such money imrnedi3t.i:.Jlv upon the occurrence of a default hereun<j:er even t 
such charge is subsaouentlY rnade or ente•ed on the books of '"" hoider. /,II parries ~aree to remain loabie to the holder for any deficiency. Anv co!later< 
any surpius after sale, may bf! returr.ed to any oi tne partoes. but, if a~ter sale of th'! co1lateral, any obligation or liability of any party to the holdsr is conti 
or not due, the holder may retain !..1.1ch procends as adoitiOndl security tor s•.J<:h ob!igr.ttion or liability. 

The holder may con;:nue to t-.oid any collateral after the payment cf this note ;; at tho time of p;iyment and discharge hereof any of ths parties to thi 
shall be then dire-:-:ly or CC""\'":n:~~:'1tlv li30!e to the holder. a!"'r! the holdC!" may thereafter exercise a11 rights with rsspect 10 such collateral granted herei1 
t~!""·::~ ,. ... ; .. -"'."'; ... r,. -·~ "": :·:-:- ":'- - - ........ - - -C?- -:- ·: ::·: - .-.~·: .. ,;:-.. .:. 

After maturltv, this note shall bear int'i!r<!st at th~ ma~;.....,._1m contract rate permitted by law, or <'t thA rate provided for herpin,_whick'?v<:>r shall be II' 
A:: ;:,Ci;-tlc·s :--1.c~·~Uv; ... a; Jt:- u1't:)C1"1iir•-=•' r, u:::.,1d11V, µ1 Oto:~~H c:nU n·..1' ice oi Ui~;·!onor. and aqree tnat ex 1ension or e•tens1ons oi the ume 01 payrnent 01 tn1s no1: 

be rnade Mfor.t::!,at, or ;ifH·r mrnurit) f'l"ll for r;t!ricds •n e::-.r_e!;s o~ ttH? or;:ii1.sl '.:'!rm ot tnis note hv ;,nreement witti an\' one or more of tha ;:'):uties without 
to and w·i~hout re:ec~!r,g "".n~ lio::.ii!tv of .:;;·y c1.r:.zir p;;irtv ~o t;·,;s no-:a; Wi:iiv·~-\"·~ ~.!'r.~fit c~ all hom-::r..!e.la and simil.sr cxr:·nptions as to tr.!s debt a:i-:1 any ris;ht 
thov may have to rcQuir·e ~ht:: hcJ.'~e:- to J:,.~cceed ag.1inst cr-,y pll?':-son or .?:; •. :r.:;t anv collatcr.:11; agree to pay e:ll expentes incurre-d in coll<?ctin~ th1s note. inc 
twenf',·-five per cent att:.>r~ev": ie.1;. if :.1~ ~rp cefault th:s ncte oe plai:ed :n ths r.a ..... cs of an <!ttorr.ay for collection. or if the holder finds it dcsirabie to s.ecu 
services or advice oi .in e:t::::r.~v ·.v!lh T('hlA!"O to col!ec-:.ion: nna conserit rnat anv or all of the coHatera! r.iay bo exchanged. 5urrendered,, rolaa;iOd. comproi 
and that the terms of thi~ nota mav be .i;·<~e:idad or comoromisc".; at any t1rnn without notice to the parties. · 

Any failure by the hole·:. tn ex•Hcosa any right hereundEr shall not be construed as a waiver of the right to exercise the same or any other rights at an' 
Witness the following signat:Jres and s~al$. 

~(S~o-c~ia~l-S~oc-u-ri_t_v_o_r_T_d __ x-1·-.·o·-_-N·-.-u-·rr.·-_-b_e_r_)-~----

Due (So 

~ Address 

PLEASE PRINT FOR BANK USE ONLY 

Name --------------------------------------/Note Number---------- FRB Coda -----1 
Officer's Socia! Security or Tax I .D. Number / 
tnitials, ----------- ~ecurl?d 
Respon.1;b:lity Region /B•anch ------ / Minimum --------~"'~ Maximum ________ ~ 

Code---------- ldn•ecuret1 
~artiallv 
Secured 

Interest 
Rate % 

TiedTO ---No 

Prime? ___ Yes-
Factor 

________ %,.._ Over Prime 

Miner 
Note 
Type 

./ 
/ 

/ 
/ 

/ 
/ 

/ 

Draft: 

Grade 

Account Number 

--360/365111 __ 365/365( 
Int. Base 

--3601360121 __ 36513601 

DOA --- ~aving ___ Tr 

Discounted: Days __ , s ( 
/ 

Maximum Renewals Allowed -------------------------

Investigation F eP.s $ Repayment: Amou..r (Bill Codes 2, 3, 41 $ 

Schedule Credit Life __ Yes Regulation U Note ____ Yes 
(Bill Code/Dav Payment Duel 

. Premium $ Renewal Billing Codes 

j 0-No Bill Jan. 

MAJOR NOTE "TYPE ll.~l~K1R r~OTE TYPE : 1-lnt. O.iiv __l_J 
--------------·---·---··----·---------! 2-f::x~·.:: Pr1n. · --

Demand 
2 Discount 
4 Time/Term 

5 Farrr1 Mome Ii 0 Bus1:"'·~ss 4 BrokC!S 1 :-~~~·;:::~.,~~~1 t::1 ~ Jui. 
6 Municipal 1 Personal 5 Employee I 4-F ixed Prin. 

1 7 Money MK T 2 Car l o:-asing 6 Director$ I Plus Int. 
3 Cons ructi:>n 7 Fo,e19n 9-Total Payoff 

I 

Feb. Mar. 

I 
Aug. Sep. 

_L_ 

' 

Apr. May Jun. 

I I _Li_ __1_1 

Oct. Nov. Dec. 

I I I I 
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Hay l, l9i2 

American Induetrial Corporation 
O. Box 4267 · 
rginia Beach. Virginia 23454 

. ar Sirs: 

This le.tter will serve to confirm ·our agreement to lend 
Indust"tial Autor..iation, Inc., P.O. Box 7586, Richmond, Virginia. 

to be usad a~clusively for the purchase of 
soltl by you to Industrial Auto;::.ation, Inc·. 
vill expire on July 31, 1972. 

Yours truly, 

David R. Holton 

D!Ul/tg' 

,,-:"~A -~----~" ~-... -.;;..... }'- -..... --·- ....... ~.~ -
tha hoist bei;'.£g 
This cc.m:nitt:ent 



Mr. E. L. Fall, Jr. 
American Industrial Corporation 
P.O. Box 4267 
~irginia Beach, Virginia 23454 

~nr Mr. Fall : 

197:'.'. 

Please ref er to my letter of Hay 1. This letter will serve to 
extend our cori1Bitment confirr.ied in t!lat letter through October 31, 
1972. 

I hope thii; will settle the matter beh1t>.en you and Industr:f al 
Auto'1a.tion, !;:.c. 

Yours truly, 

David R. V.olton 

DIUl/j a 
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~"Ir. E. L. Fall . 
:American Indu.c:;trlal Corporation 
P.O. Box 4267 
Virginia, Ber.ch, Virginia 23454 

Dear ?-fr. Fall: 

_. 

To, confirm our agreecent over the telephone yesterday, any funds 
advanced to Industrial Automation, Inc. will be in the form of a 
Cashier't; Check ~ayable to your firm. I hope this will suffice for your 
credit r~quirements. 

Yours truly, 

David R. Holton 

DRH/ja 
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VER: 

N bl "''-''~, ,tAl;T Uf SALE 

AMERICAN INDUSTRIAL CORPORATION 
=== S~temJ anJ macliinBl'IJ 

VIRGINIA BEACH, VA. 23454 • P.O. BOX 4267 • 703/425-1818 

Free Incoming Virginia WATS 1·800..682·6850 

RICHMOND, VA. 23226 • P. 0, BOX 9036 e WATS 1·800..582·6860 
ROANOKE, VA. 24019 e .P.O. BOX 7466_ • WATS 1·800..582·6860 
RALEIGH, N. C. 27609 e P.O. BOX 18007 e 919/828-8682 
CHARLOTTE, N. C. 28208 e 9019 Singing Pine Road e 704/394-1539 

Industrial Automation 
P. 0. Box 7536 

DATE: 
TERMS:. 
FOB POINT: 

April 18, 1972 
See below. 
Factory 

Richmond, Virginia 23231 
ESTIMATED SHIPMENT: 
ESTIMATED WEIGHT: 
BUYER'S NUMBER: 

3-4 months after print 
approval. 

The Seller proposes to furnish to the Buyer the following subject to General Terms and Conditions on the reverse side. 

ONE General Purpose Hoist as. described In U.S. Coast Guard Specification 

No. 6943, Paragraph 3.1. (1) and (2) on Pages 3-2, 3-3 and 3~4 of the 

Specifications complete with all accessories including controls and · 

cable reels. 

PRICE •••••••••••••••••••••••••••••••••••••••••• 0 ••••••••••••••••••• $15,00v.OO 

FRE.IGHT • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • ::>5u .00 

TOTAL •••••••••••••••••••••••••••••••• ~ ••••••••••••••••••••••••••••• $15,351J.OO 

Structural steel, inclut.iinu ti.c L x lf .. 11 pui.mct bcm;s, an:. not inc1ucec1. i-rt.dght 
Is to an East Coast pd-rt, but <loes not include transportation fror1; tiie port to 
the light station. Quall.fled service -personnel are available at ~150 per day 
plus travel" and living expenses. This hoist ts like two other units which we 
have furnished and were acceptable to the Coast Guard on t1-10 otr1er 1 ight stations. 

American Industrial Corporation will accept the purchase order from Industrial 
Automation for the total price shown above under the followinsi terr.is: 

TERMS: Industrial Automation will have their bank send a letter of crcciit v1lth 
the order. It is understood tha.t thl!i letter '.wt 1.1 be a guarantee tiy the .u.:ink 
that $15,350 is set aside In a special· account payable to AIC upon ~el Ivery of 
quoted equipment to an East Coast port. Bank will further guarantee money will 
be sent to AIC within ten (10) days after delivery and will so perform thfs duty 
of sending money. 

E. L. 11 EODIE' 1 FALL, JR., Sales Engineer . 
ELFJ r:ar 

3UYERS" ACCEPTANCE Date-------
:1y ___________________ _ 

'rOceed with [ ) PRODUCTION 8t SHIPMENT 

,roc:eed with [ ) SUBMITTALS FOR APPROVAL ·.! _, ~ 

Ship tO Address: 

VIA 

[I PPD [ I Collect 

24 
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GENERAL TERMS AND CONDITIONS OF SALE 

The following terms an1 c~nditlons shall be a part of any sale entered Into between the Buyer and American industrlal Corporation. 

1.·· PRICES AND TER~S OF PAYMENT , 

(Al 

(Bl 

(Cl 

(DI 

IF) 

I 
All quotation

1
s are for Immediate acceptance and subject to change without notice. 
I 

No taxes are Included unless specifically Itemized. 

Invoice prical will be those In effect et time order is released for Immediate production and shipment. 
I 
1 

shall apply to work done or materiel shipped.when applicable. 

Acceptance o~ orders is subject to approval by our credit department, Past due accounts are subject to a one percent (1%) monthly 
service charge: plus cost ~f collection, including attorney's fees, if incurred, -

I 
Standard ter1s are net cash delivered to us within 30 days from date of invoice. Any cash discounts for prompt payment must be 
shown on quotation. 

I . 
2. SHIPMENT AND T~ANSPORTATION CHARGES 

(A) All shipping dates are approximate. While effort is made to maintain schedules, we will not be liable for damage on account.of delay. 

(Bl Shipments a,j FOB shipping point. We will cooperate with customer where claims are involved but will not liable for loss of or 
damage to prJducts. · 

Shipments wil:I be made collect unless indicated otherwise, Prepaid shipping charges will be invoiced to customer. (C) 

3. WARRANTY 

I 
(Al 

(8) 

(Cl 

Products manofactured by American Industrial Corporation are warranted for a period of one year from data of shipment against 
defective mat~rial and workmanship, Warranty is limited to repair or replacement of defective parts FOB factory. 

Products sold ]by American Industrial Corporation but not manufactured by American Industrial Corporation· are warra.nted only to . 
the extent of ~heir respective manufacturer. 

We will not J liable for loss or damage, wheth~r direct or con"8quential, arising from the sale or use of or Inability to use our products -
for any purpo/w,, 

I 
4. RETURNED GOODS AND CANCELLATION 

I -
No goods shall be raturnad to the factory without written permission and proper identification. 

Suspensions ahd cancellation of orders may be made only upon written approval and on term~ that will indemnify us against loss. 
I 

(Al 

(Bl 

5. GENERAL I 
I 

These terms a~d conditions are subject to. change without notice only by an officer of American Industrial. Corporation. 
' 

(A) 

Terms inconsihent with those stated herein which may appear on Buyer's formal order will not be binding on the seller, 

Conditions nol specifically stated herein shall be governed by established trade customs. 

I 

(Bl 

(Cl 
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11;,~ .is tr h.il ;\1.; torr'.a ti on 
f'. o. cox;;~~ 
Rlch4ond, Virginia 23231 

Attn: ~r. ~ugn Kartin 

~ril 2S. b72 

Subj: &ridge Crane - Frying Pan Lightship 

i>ear ~r. ~\art t n: 

This letter is to confirm our discussion at Joe Harden 1 s h~ en 
April 23, 1972. w~ agreed to accept en order from lndustrla1 Auto
mation for SlS,350 with a letter of credit from First & ~rchants 
Bank. It 15 understood that this letter of credit ls • guarantee 
by Fint & l'\orchants Cank. that AIC 1~111 ue paid ~lS,3SJ under the 
fo1101.1lng conditions: 

1. :ic~ of ;,1.:;,350 wi11 t.>c pale ;dti11n thirty (3~) day:> cf the da~e 
of delivery. If hdustrial ,·utor~i>tior. p:::iys 1\I..; .,.,j thin thirty (3)) 
_days 'if tt~c dat~~ of shi;:-o;r.ent, a P dsccunt .. ,111 be al!OPl!:··d bv : .. 1c. 

i. lnoustria1 i'tUtoc.ation wi 11 pay Ale tne reraainln~ lJ~ ,..j thl!i ten 
(lC) 'r.;-:.rf'..:ir, '/days after ecce.,tance by tne Coast \auard. 

J. AIC •-JI 11 wl tness any tests at dockslde by lndustrl al AutOP.latlon 
prcvidtd tl1at lnc!ustrla1 Automation g1v(!s sufficient notification of 
two (4) di!ys. 

If ·~cu have an/ quc.stions, pieac;,! cCJl1. •,.:c look fcrwall tc rcc:~i·•ing 
)'O~ r orC:<.!;. 

Yours very truly, 

E. L. "Ei:lult'' FALL, JR., Sales Engineer 

E~FJ r:ar 
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INDUSTRIAL AUTuMATION INC. 

RICHMOND. VIRGIN IA 23231 

_"ise .:rder #2~C4 

EFFECTl'IE SOLJTfONS 

TO DIFFICULT PROBLEMS 

~y 1, 1972 

American Industrial ~orporati~n 
P. O. fox 4287 
Virginia :seach, Virginia 23454 

Atta 

Dear Sir: 

... -.:.. ... 

'RS: 

Fall, Jr. 

Eridge crane - Fryi~S' 

- -
-.AMF.RJCAN INDUSTRIAL CORP. . . 

i 

Lig!":~ship 

SUBJECTa Quotatio~ of April 18, 1972 and letter of April 25, 1972 

This is to :confirm our telephone order of April 28, 1972 for one 
gen€ral purpose hoist as described in your quote of April 18th, 
for the sum of fifteen thousand, three :1.t::idred an:! fifty dollars 
($15,350.00), F.0.3. Dockside, Norfolk, Virginia. This heist 
will be the sa:-~e as t~ose two previously supplied by American 
Industrial 

1

Corporatior. for Tidewater i:o:--.struc~ion Company or sirr.i
liar Coast ,Guard projects in 1971. A copy of qe~eral sp~cificatio:-.s 
are enclosed. u. s. coast Guard specificatio!"l r.o. 6943 shall be rr-..aC!e 
an attachrr.e~nt to t~is contract and pertine:'lt sections strictly aC.::ered 
to. 

Conditions governi~; this purchase order are: 

.1. 9Qc~ of ,$15,35.) will be paid withi!1 t'hi.=ty (30) days of the 
date of delive=y. If Industrial Auto~~tio~ ~ays AIC within 
thirty ( 30) days of the date of s!-1ipr:.er.t:., a 1% discount will 
be allo~:ed by AIC. 

2. Industrial Ayto~ation will pay AI: the remaining 10% withi~ 
ten ( 10) ·worki '.1'?' days after accepta :-:ce :::v t~.e Coast Guard. 

3. AIC will witness an~ tests at doc~side ~-- Industrial Auto~at.:=~ 
prov idea that Industria 1 Au.toma tio:i gives su:'f icient no ti f i ::a-:..:;):-. 
of t~ .. 'O 1{ 2) days. 

Very truly you~s, 

H. I. Martii;l 
INDUSTRL'U. AUTOI·1\TICN I INC. 

2IW'jls 

Encl. 27 



.1.,,_,. ~~: C.A ~ l"JDUSTRIAL CORP. 

!'.0. ,:.._'X -267 
""I ... , -

-.:-:-.-

_:-::::: i::::t;r ·.,,-i.:.:!. 5~r .. :~ ~o ~._:\::::.~ -='~!' a;rcc::it:::~ to lc:=:1.:: 
::.::c..:s:::r:.;.l .\ut..:-:::ati::i, :nc., ?.,'. 3.:-x 7586, Ric:::::ond, \"i.:-.;:.:-_::.. 
~• a~.--.i:-.t :.i;:i t,; ~_:.ot n0t t-:- ~:-::::e.: 515, 350. T:1e t:roceeds -~~= 
:~ ~e ~~e.: exc:~si~ely fer :~e ~..:~c~a3~ of t~e hoist ~ei~~ 
::::~::. -::·.· , . .J-.i tu ::icu::'tr:al Ac:t.:-::.a::c::, I.-ic. T:-lis cc:::::it::.c:-.: 
---- e~-::ire u:i ~~1~ 31, 197:. 

::,__:_·::..: R. :-:olton 
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First I. Mercbalte He,tional Bank 
Mr. David a. IHolton 
9th and Hain !Street• 
lichmond, Virginia 23261 

May 16, 1972 

Subjects lnduatrlal AUtomatton, lacorporated 
•• o. Box 7586 
lichmcmd, Virginia 23231 

Dear Mr. Holtonl 

We received your letter of May 11 19721 confirming your egrement to lend 
Industrial .i~tomatton an GDOUnt up to, but not to exceed $151 3SO. Ve said that 
this was for the exclusive use for pun:baeeof the hoist betng sold by /Gerlean 
Industrial Coq>oration to lnduatri&l Automation. Commitment of thia letter vaa 
to expire on .;July 31 1 1972. · 

Hr. Bubert No~n of Industrial Automation has been cdv1Hd 88V8T&l ttmu that the 
delivery on this unit would run possibly tt1elve weeks. Aa 1 have told hta, it 
has come tnae. We have received a conflrrnetton delivery date from the manufacturers 
and it will '* in the area of 9/15/72. I have written Hr. Hubert Norton that we 
will put this order on hold f.f he does not have a letter in our hands by Hay 19, 1972, 
stating that tbta commitment has been extended to November 1, 1972. 1 would 
eugest that you obtain a copy of Induatrial .t\utoaaticna Purchase Order 12004 to 
i'lDerican Industrial Corporation covering tbie bridge crane.· the sum of $15,350 
mll not be paid in a lump sum. It will be strung out until they complete the job. 

If you taave aily questions on this matter, 1 would appreciate a phone call. 'lbf.a 
is a sizable sum of money to have soma questions over and 1 would lttr.e to clear it 
up now before; the manufacturers pt tnto full scale production on the units. 

Our original qreement with Kr. Horton ma covered in my letter to him on 
t-.pril 25, 1972. Ft. H's letter of credit was to be your guarantee that AlC will 
be paid $15,3.SO under the conditions specified on Hubert Monon•• ol'der vrita•up• 
lf you have any. questions on thia Sir, 1 would suggest that ve get together with 
Mr. Norton. You cen reach me by calling our toll free WATS line 1/800/582·6850 
or possibly at my ho~ here in Richmond at 272·40S6. 1 hope thia will clear 
matters up and w may proceed on the order as originally planned. 

Very truly yoflm, 

B. L. "EDDIE" FAU., JR., Salee Engineer 
29 
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F&M 

~r. E. L. Fall, Jr. 
American Industrial Corpcra::ion 
P.O. ~ox 4267 
Virginia Beach, Virginia 23454 

:::>ear ~r. Fall: 

- :;.i •• ~ : -~ ....i ~ ;>. ~ - : • " - -

~v 17, 1972 

AMER!CAN \~;.:.;._~:;;.JAL CORP. 

l1z_ ______ _ 

Please refer to ny le::te!" of ~lay l. This letter · .. -::.11 serve to 
ex:enc our con:utitment conf~rr::ed in that letter tircugh October 31, 
1972. 

I hope this will se::tle the matter between you an~ l~dustrial 
Auto~at'icr:, Inc. 

Y.:-urs tru:y, 

' 

__ \,' '-'~ / > '-:· ... -·_.~·· '· 
..__ ........ "'"' \.• ' . 
David R. Hcltc:i 

' "· .._,,1 C.> \ ~·I 
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~r. E:. L. Fall 
An:erican Industrial Cc~cration 
P.O • .j3ox 4267 
Virginia Beach; Virginia 23~54 

Dear Mr. Fall: 

May 19' 1972 

~ - "' ..... ,.. . .- -. J ·L·._,· .. .J 

To confirm our agree=~t over the telephone yesterday, any funds 
advan~ed to Industrial A~:0=-ation, Inc. will be in the fcr.::1 of a · 
Cashi~r's Check payable t: ~0~r firm. I hope this •-ill suffice for your 
credit requirements. 

Yours truly, 

DR?/ja 



relrur.r;r 14, 197 3 

~.wtr:!.e.1 .:'.•.:.touticn 
f. o. f>::x 7~-£6 
Jlich!:-Lr.C., Vir~ ..... -us 2J;>~l 

Jttna !-!r. !I. I. l~..in 

\:e htlvc chippce tho crene end ucoci~tcc ~e to )"':)Ur plent an El.lne Boa4 
Cid 1.n\'Olced yc..i c.!l Lece:.bcr t:., 1972. lo:- oi:r e...._~t, \tO cf!e:rcd you a 
cno pc.:.·cant e!!lco-.=:t if pcie by Jrml:.IJ.%7 61 1973. It is ncv Fe~ 141 1973 
~ w ht-.vo coc:i not..~ in tho !ol"tl c.i c. check. h'ith ill of tho cc:lceGCiamJ 
th..--t l c!.e ~..,.,.. you ex w"!th tll. t.ho crre'l[-cr:t.d.a \r-e r;£ ,~o with tho Firct a::d 
Jiaochf.nta ~. I l.'Culd ccr-'-...elci.y 1'~ th•t this :.x:..::i~ chc-J.ld ht:..ve pc:,id to uo 
I!:" nmo. 

I Cl f'-c::tl!r4; r. ev1q ot this lotter t.:· Y~. Dc.~-d Holten t.t l'ir~ o:d 1-~e:ochrnts 
~ co tbc.t he ~.q bo i.dv!eed t.M.t vo hcYo not recci vcd the concy that vru: 
£=> ce.ilcd f!ct e.s:.C.c. fer the? p-..u:-poeo cf pcyine for thio cr~e. 

Fl.6:'..te lock ~to this ea! (1. ve !. t 70"~ P"XF't c.ttc::rUc.n. '!his e ouoc.hle 8u:l 
ct l!"C.ey to ~t"O tied t.1' ave:- this l~ of n period of ~. It \o'O hc~vo c:>t 
rece~v~ a check ii:. tho ~ by F-eb:-.lcrT 251 1973, w VC-11 bo i'orcce to chareo 
~ a ecrv!ca chcri:O• l:oney eoC!: not co::e ~ c.D l~. E~ton vill tectifJr. 

U J'01l ~vo cq q-~iana on thia, pl~ fecl. fre3 to c~ us en cr..ir toll free 
\L~S line, l/&c/5£2-6850. \:o bsve c~ cJ~ ~ v.1.th J'OU cd do 
not Vl:?lt the V.JZ'ld.ng 8£N'P ''it 1it DOV to becaoo ~ with lac:: of p;yn;.aut. 

fe::'7 t...~ you?'S I 

&:JSICtll IEDUS'.B!J:L roRPCRQ'IO!t 

E. L. ~ALL,&, ~Salos~ 

'IZZ/q 

cc Er. JJzn14 ll. lbJt= 

-: .. 

.. : '.~~~· .. ~_.:_. 
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lndu•tt1a1 Aut~t.ion 
P. o. hnt 758e 
Ricbmonct., Virgtn .. :.a 23231 

Attn: Hr. H. I. Hartin 

March 15, 1973 

Subj'l•-:.t1 1wnrcr 7~26/0VERDUX 

l>·!ar S + i': 

iho OV"erdue atatna o! Y"'Qr 3Ci:ount has been c:aJ !ed to ., attentic-n; 
Yf:Mr &Lcount u c..:JW cwar n:!.nety day• .cld. Bncloeed ie our Stat-.it 
inabacU.q Senrtce ~. We ,.,.ld appre late YGilr check to Caftl' tla1a 
~ due imroice .Jr at lea.gt an acJ-.r.owl.W~rit •• to your reaaoo fa 
~-payr:uAC • 

Surely .Jou can .-pprec=-aee t.M co~ of ilOIM!J i• a.a greac u wterl.al; 
w are expectecl to pay cur aupplier vithi.a dlirty da1• and C41DDOt 
afford tAe lmrJ of allowina our obl1gationa to Hiacme del~. 

Veq maq ,_..., 

AltDUCAd ~~Ori 

P. :a. suu.IVAH • MenepT 
ke.JUnti.Aa ~ 

Bacl 

cc: Hr1. David ll. !!oltoa 
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FINAL ORDER - CASE NO. 1063 

This day came the plaintiff by its duly authorized 

representative and by counsel, and the defendant, First & 

Merchants National Bank, by their duly authorized representative 

and by counsel, and the said defendant having heretofore filed 

its grounds of defense herein, issue is joined. 

Whereupon came a jury, to-wit: Margaret J. Cochrqne, 

Rcindolph D. Darden, Michael H. Ford, Mary A. Graham, Ann T. 

Hill, Mrs. Isabel C. Souder, John F. Strothmeyer and David E. 

Zimmermann, who were sworn to well and truly try the issue joined 

and a true verdict give according to the evidence. 

The evidence of the plaintiff having been heard, the 

said defendant by counsel moved to strike the evidence of the 

plaintiff on grounds stated in the record, which motion was 

granted, to which ruling the plaintiff by counsel objected and 

excepted. 

It is therefure adjudged and ordered that the plaintiff take 

nothing and that summary judgment be entered in favor of the 

defendant, First & Merchants National Bank. 

Teste: 
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Pursuant to Rule Sa 6, Botice ia laerelty given th.& .-... 

plaintiff, AMBRICAll IHIJUS'l'RIAL CORPORA'lIOM, ..... ~. froa the 

judgmnt ud order of thia Court entere4 in thi• caH on Mara 1. 

1974, in favor of the clefen4ant, l'Ill8T AllD 118aCll1'MS MATlOllU. 

BAI&, and seta for~ the following A9ait-•U of Brrora 

( 1) The COurt erred in au.taiaing, ..... the obj9ftioa 

and exce~ion of the plaintiff, the ~J.oa of the defe~, 

l'Dft Am> MBRCHAN'J.'8 MTIORAL.BAIB, to .Vike '1le .. ta.nae Of tl\41 

plaintiff at the aoaaluaion of the pre_.ati• of the· plail*ifi'a 

an4 axaepi:ion of the plaintiff, the ~ion of ~ defe-..., 

l'JRGT MID MBllCllAlf1'8 llATIOHAL BA.aa<, to limit t:be int.roclaati• Of 

eviclla- by the plaintiff with reapect to it• •alinga witil-

( 3) A u-cript of the evidence i• to i. filed 

hereafur. 

Bya 

Date Filed: March 29, 1974 

35 



Fall .,. Direct 5. 

representative of the bank. 

2 THE COURT: All right. 

3 NOTE: The witnesses were admonished by the 

4 Court and excluded from the courtroom. 

5 NOTE: The Court advised the 'jury of the 

6 trial procedure, after which opening statements were 

7 made by counsel, which were reported but not included 

8 in this transcript. 

9 NOTE: Recess was held from 10:55 a. m. until 

10 11:30 a. m., after which the proceedings continued 

11 before the Court and jury. 

12 MR. OWINGS: Your Honor, I catl Mr. Fall to 

13 the stand, pleaseo 

14 

1s EDWARD L. FALL, JR., being first duly swom, 

1s testified as follows: 

17 DIRECT EXAMINATION 

1 e BY MB.. OWINGS: 

19 Q Mr. Fall, will you state your name and 

20 address, please. 

21 A Edward L. Fall, Jr. I live at 913 Prince 

22 Philip Drive, Virginia Beach, Virginia. 

23 Q How old are you, Mr. Fall? 

24 A 36 .. 

MARY ELIZABETH TAYLOR 

36. :1 
~ 

COURT REPORTER 
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Fall - Direct 

Q 

A 

6 .. 

What is yo.ur occupation? 

I am a sales manager industrial•wise for the 

3 American Industrial Corporation. 

4 Q How long have you been employed by American 

5 Industrial Corporation? 

6 A Approximately six years. 

7 Q Now. at the time of this transaction that we 

a are talking about here today• what position did you occupy 

9 then? 

10 A I was the Richmond area sales engineer. 

11 Q What were your duties and responsibilities as 

12 s4les engineer? 

13 A Basically. to promote and sell the lines of 

14 the principals that we represented in the three-state area that 

15 American Industrial covers. I had the responsibility for the 

1e geographic area surrounding Richmond. 

17 Q Mr. Fall, what kind of background do you have 

10 for this particular job? 

19 A I am a civil engineer by education with a 

20 ma·s·ter's in business. And, basically, the six years I have 

21 been in sales has been the only sales I have been in. I was 

22 previously with DuPont. 

23 them. 

I was not in a. sales position with 
/\ 

24 Q Were you in an engineering position? 

MARY ELIZABETH TAYLOR 
COURT REPORTER 

FIDELITY BANKERS BUILDING 
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Fall - Direct 7. 
-·--------------·----·---·-------------, 

A Right. 

2 Q Now, did you have an occasion to handle the 

3 sale with Industrial Automation in 1972? 

4 A Yes. 

5 Q Will you tell the jury and the Court how you 

6 became involved? 

7 A The way our firm is set up, each individual 

8 salesman handles the area that he is responsible for. This 

g contract was originally let by the Coast Guard in the Norfolk 

10 District, which they bid in that area, meaning the home office 

11 at Virginia Beach bid. We normally will bid the contractors 

12 who are bidding this as a general contractor. There were, if 

13 I remember correctly :1 two bidders. One was Tidewater 

14 Construction Company who had previously done the two jobs. The 

1s other one was Industrial Automation. 

1s When the bids were advertised it turned out 

17 that Industrial Automation was some $20,000.00 below Tidewater 

1e Construction. This struck us as being rather strange, and we 

19 sent them a quotation, as we did one to Tidewater Construction. 

20 They were in Richmond, so they fell into my category. That is 

21 when I picked up calling on Industrial Automation. 

22 Q Did you have some negotiations with 

23 Industrial Automation and ultimately send them a quotation and 

24 contract of sale dat:ed April 19, 1972? 
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I I A Let me see it. This is a copy of our 

~tandard quotation form~ wh:i.ch this is a copy of the quotation 
I 
~hat we did send Industrial Automation, attention Mr. Hugh 

I 
¥artin. 

i Q Who is Mr. Hugh Martin? 

j A_ He is the president, as 

~ndustrial Automation. 

I understand it, of 

! 

I Q Do ycu know where the original of that 

~greement is? 

i 

! He got the original A Somewhere in his files. 

~nd the first copy of every quote. 

Q Is that a photocopy of the copy in your file? 

A Right. 

Q Would you generally tell the jury what it 

1s says? 

16 

17 + MRe 

18 

19 

20 

21 

22 

23 

24 

MR. COGAR~ 
~ object to that, Your Honor. l. 

OWINGS: (Continued) 

Q Well, read it. 

Tif"C: COURT : Excuse me one minute. Do you 

intend to make it an exhibit? 

time? 

MR. OWINGS: Yes~ I do. 

THE COURT: Why don't you offer it at this 

MR. OWINGS: Your Honor, I offer this in 
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JUR.Y OUT 

evidence as Plaintiff's Exhibit Number 1 or Number A, 

whichever the Court desires. 

MR. COGAR: We object to its introduction, 

if Your Honor please. And I would like to be heard 

on that, if I may, since I think this is one of the 

whole issues in this case. I did not know whether 

you wanted me to do that in or out of the presence of 

the jury. 

THE COURT: I think, perhaps, it would be 

best to do this out of the presence of the jury. 

Would you ladies and gentlemen of the jury 

mind stepping out of the jury box? 

NOTE: The jury retired to the jury room. 

THE COURT: All right. 

MR. COGAR.: As Your Honor knows from reading 

of the motion for judgement, the plaintiff initially 

instituted suit against two defendants. The First & 

Merchants National Bank was one named defendant; and 

the other was Industrial Automation. Inc. 

Industrial Automation, Inc. was sued on its 

contract to purchase, and judgement has been entered 

against them in a hearing which I believe was held 

MARY ELIZABETH TAYLOR . -· - 40 COURT REPORTER 

FIDELITY BANKERS BUILDING 
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JURY OUT 

last October. 

The basis of the liability imposed in that 

suit was an underlying agreement to which the First & 

Merchants National Bank was not a party. It was an 

agreement between the plaintiff and Industrial 

Automation. We had nothing to do with it. There la 

no allegation in this motion for judgement that we ha 

anything to do with it, and there is no document the 

plaintiff can produce that will show that we were a 

party to it. That is the gravamen of this motion for 

judgement. 

The plaintiff does not reach us until 

paragraph 6 of the motion for judgement. The full 

meaning of paragraph 6 can only be underetood by read 

ing paragraph S, which is really directed toward the 

defendant, Industrial Automation. 

And I read paragraph S : ''That 01l8 of the 

material terms of the contractual agreement between· 

the plaintiff and the defendant, Industrial Automati 

Inc.," not First & Merchants but between the plaintif 

and the defendant, Industrial Automation, Inc., ''was 

that the defendant, First & Merchants National Bank, 

would furnish the plaintiff with a letter of credit 

MARY ELIZABETH TAYLOR 
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JUltY OUT 

or commitment guaranteeing payment to the plaintiff 

under the terms of the contract aforementioned." 

This isn't asserted against us. It is a 

recitation of an understanding between the plaintiff 

and the other defendant in this case. 

He comes to us in paragraph 6. That is, "The 

defendant, First & Merchants National Bank, did 

furnish such a commitment.n 

Now, "such a commitment." We have got to 

know what such a commitment is. We look back to 

paragraph 6, and that is a eolllllitment guaranteeing 

payment to the plaintiff. That the defendant, First 

& Merchants, did furnish a guarantee to the plaintiff. 

That is how it has got to be read; that the plaintiff 

relying on this commitment, or what he now says is a 

guarantee, proceeded to have the said general 0 purpose 

hoist specifically constructed for the particular use 

intended by this contract. 

If Your Honor please, a guarantee to answer 

for the debt of another, the obli&ation o.f another, 

under the statute of frauds must be in writing. 

For the plaintiff to recover under assertions 

of guarantee as here claimed against us., it must be 
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JURY OUT 

baaed solely upon ou.r writings. Nobody else can 

guarantee for us. Only we can guarantee. Only a 

guarantee in writing to answer for the debt of another 

over our signature can impose liability upon us. 

The underlying tranaactioa to which we were 

not a party cannot form a guarantee for which • are 

not responsible, and, therefore, this first doeumeut, 

amongst a series of documents which were interchanged 

between the plaintiff and Industrial Automation, ba• 

nothing to do with. the ultimate liability that the 

plaintiff would seek to inJ,pose on us. 

Used in the narrowest and most precise sense 

of the word, the Ot\ly material documents are docuneat:s 

in writing by us which guarantee to answer for the 

debt of another. And an underlying contract to which 

we are not a pax-ty cannot be found to form any basis 

for cause of action resting on an asserted guarantee. 

Therefore, we object to the document and all 

like documents. 

THE COURT: All right. Mr .. Owingse 

MR. OWINGS: Your Honor, I am not completely 

positive of what be is getting at, but I assume that 

what Mr. Cogar is saying is that, ergo, the letters of 
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JURY OUT 

May 1, 1972, May 17, 1972, and May 19, 1972, from 

David R. Holton are the only written documents that 

we can produce in evidence today because they are the 

only writings furnished by First & Merchants National 

Bank •. 

If Your Honor please, I alluded to a letter 

in my opening statement dated May 16, 1972, which was· 

directed by Mr. Fall to Mr. Holton at First & Merchant 

National Bank, in which he reiterates just about all 

the terms set out in this order quotation dated April 

18, 1972, which I was seeking to introduce at this 

time as an exhibit. And in this letter of May 16, we 

refer to the order write-up which was submitted to 

Industrial Automation. 

We asked Mr. Holton to look at that, and we 

also asked Mr. Holton to look at our letter to 

Industrial Automation of April 25, which specifies in 

detail what American Industrial Corporation wanted. 

That is a letter of credit guaranteeing payment of 

$15,350.00. 

1 would have no dispute with Mr. Cogar that 

there has to be in writing under the statute of frauds 

setting out the existence of a guarantee. but the fact 
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JURY ou·r 

is we have got all these writings. They must be 

considered together. They all encompass part of this 

guarantee. And the fact is that the letter of May 19, 

1972, makes reference to a telephol'ie conversation 

between Mr. Holton and Mr. Fall, and incorporates that 

as part of the.guarantee, Your Honor. I, therefore, 

submit that all of this is proper for consideration in 

establishing the exi1tence.of this contract between 

First & Merchants and American Industrial Corporation. 

THE COURT·: ~t me see, please, if you intend 

to offer it, you made reference to it in your stat- , 

the letter of May 16. 

Mr. Cogar, you. undoubtedly, ·ha\te copies of 

the May 16, 1972 letter that has been referred to. 

MR. COGAR: Yes, sir. I am looking at it 

right now, Your Honor• I would like to speak to that., 

if I may. 

THE COURT: I want to hear from you. 

MR. COGAR: As an aside, and this does not 

really get to the real thrust of what I have to say 

about the letter, but just for the purposes of 

consideration of the present exhibit, if Your Honor 

please, that is a quotation dated April 18, 1972, 
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JURY OUT 

which is being offered in evidence. In this letter o 

May 16, down in the last paragraph, it says, "F&M•s 

l•tter of credit was to be your guarantee that AIC 

will be paid -- no, excuse me. I will go to the firs 

sentence of the last paragraph. 

"Our original agreement with Mr. Norton was 

covered in my letter to him on April 25, 1972." 

There was a letter of April 25, 1972, which 

they re £erred to as the original tgreement. Now, they 

seek to put in evidence a quotation of Aplll. 19. But 

really think that has nothing to do with the underlyi 

merits of what I am saying. 

There are two transactions here, Judge. One 

is the transaction between the plaintiff in this case 

and their customer. There was a contract of sale for 

a hoist. On the basis of that transaction, the 

plaintiff has recovered judgement. He sued on that 

contract. 

Now, he invokes a second obligation. It is 

not the obligation between himself and his customer. 

He has recovered on that.. He says there is another 

obligation imposed on that, collateral to it, related 

to it, and that was our guarantee that if his c\lStome 
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JURY OUT 
did not perform his contract of sale that he could 

then tum to us and collect on our guarantee to pay 

if his customer didn't pay. 

If you look at the May 16 letter, what he 

does, he shows his concern that he does act have the 

writings which he would like to have from us. 

Anyone, any day can address a letter to any 

bank asking for any number of things, an.7 sort.of 

assurances. He says here that they want and have got 

to have an extension of ti.ma of the comitJuent. 

acknowledging our prior letter in which • aaid. we W 

a commitment to make a loan to be uaed exclusively fol' 

the purpose of this hoist in the amount of $15,3.SO.OO. 

That commitment expire4 July 31. Be aaya in this 

letter this does 110t give ma sufficient tilma to get 1t 

delivered; I hai1e got to have an extension of t.1-. 

He mentions November 1. 

And he also refers to the underlying 

correspondence in which his cuato•T said he was going 

to get for him a guarantee frC>m ua. 

The only thing he can sue us on is what the, 

customer did get from us, and his customer got ua to 

write a letter 1n which we said we had made a commit• 

Dl81lt to lend the, mOney, expiring July 31. They come . 
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JURY OUT 

back. They want that extended. We wrote a one .. sentenc~e 

letter in. which we responded to one request in this 

letter. We extended the time. 

So that is the second document that flowed 

from us to them. And then he wanted later a letter 

from us saying that the check would be made payable to 

him, and we gave him that letter. 

Those are the three written documents. 

Now, whatever form of requests may have been 

made of us can in no way alter the woritten guarantee 

that we gave him. I can conceive of a host of forms 

of requests that can be made of a bank, but when push 

comes to shove, he who says he has a guarantee must 

lay upon the table those writings which constitute the 

guarantee. Writings signed by us. And he cannot lift 

himself by his boot straps by saying, well, I want mor1~· 

than what you gave me. You didn't give me all I 

wanted. You can only recover on the basis of what you 

get. 

And he has acknowledged in his opening 

statement that he got three writings from us. That is 

all he can recover on. 

NOTE: Colloquy was held between Court and 
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JURY OUT 

counsel, which was reported but not included in this 

transcript, except the following: 

THE COURT: All right. I believe under the 

circumstances the Court is going to overrule your 

objection at this time, however, for the time beini 1 

think the ·Court will maintain the exhibit• up here so 

that they will not be observed by the jury at this 

stage in the event the Court wishes to reverse its 

ruling with regard to the admissibility. 

MR. COGAR: If Your Honor please. Mr. Ov.Lnga 

has stated the other instruments that he intends to 

introduce by this and perhaps by other witneaaee, and 

rather than to consume the Court's time and the jury'• 

time could it be understood that I have a continuing 

objection to any documents other than tlM\ three lett..

issued by our bank, for the reasoat previously stated. 

And I won't have to interrupt him. 

THE COUB.T: All right. 

MR. OWINGS: Your Honor, l would j uat like to 

remark again that if we leave out any of the instru

ments that Mr. Cogar wants us to leave out at this 

point, then, as a matter of law, they are in violation 

of their letter of May 19, 1972, because they stated 
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JURY OUT 

they would not advance any funds, end they admitted in 

the interrogatories that they did. So they are in 

violation of that agreement right there, and this was 

committed before October 31, 1972. As a matter of 

fact, it was committed, first of all• in June right 

after the letter was received from First & Merchants, 

and we are entitled to payment just simply as a matter 

of law. 

MR.. COGAR: Judge, I believe Mr .. <>wings bas 

unwittingly usurped the function of the Court to 

interpret the documents. This may be what he would 

argue for, but I believe ultimately it is for the 

Court to say what the docum.,.ts mean. 

THE COUR.T: The record wil1 show the 

defendant excepts to the Court's ruling in that the 

Court overruled the objection as to admissibility of 

what was tendered as Plaintiff's Exhibit Number 1, and 

that the defendant's objection will continue to the 

matters stated throughout the record without the 

formality of an objection. 

Under the Court's ruling. it is making the 

same ruling as to es.eh objection by overruling the 

objection, to which the defendant makes the same 
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exception. It is understood that certainly for the 

time being, at least, that the Court feels that in the 

event it should reverse its ruling to these particular 

exhibits coming in until we get to these letters of 

May 1, and so forth, that you all are talking about, 

and that therewill be other documents prior to that 

letter coming in, that they should not be submitted to 

the jury at this particular point. With that under-

standing, counsel, I assume we can return the jury. 

MR. COGAR: Yes, Your Honor. 

MR. OWINGS: If Your Honor please, if I may, 

do I understand your ruling is that as far as this 

document of April 13 is concemed, I am not to direct 

Mr. Fall to spell out what the contents of it are? 

THE COURT: In the first place, I don't see 

where he, himself, is going to spell it out in his 

interpretation of it •. In other t-rorda, if it is a 

written document, it would speak for itself. I do not 

want him to explain it because that isn't the proper 

way to do it.. That is not the best evidence. 

And, secondly, I don't want him to go into 

detail of it, nor read it in front of the jury at this 

time. 
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I may permit it later but not at this ·time. 

MR. OWINGS: Your Honor, what would be the 
' 

Court's ruling with respect to Industrial Automation's 

purchase order which was submitted? 

THE COURT: Same ruling as I am now making. 

MR. OWINGS: If Your Honor pleaeea, if that 

is the case, then how 1n the world is the jury going 

to consider these various docwnents? 

THE COURT: We will come to ths.t later. It 

is a question of whether or .not they will. 

I am overruling the objection with the 

reservation and the right to reverse myself and 

sustain the objection. 

Mao OWINGS: . Yes, sir. 

THE COURT: Fortunately, I may be doing two 

things. I may be trying to preserve the record and 

1e yet get in a posture to move ahead~ 

19 Bring the jury in .. 

20 NOTE: At 12:00 noon, the jury retumed to 

21 the courtroom. 

22 

23 

24 

NOTE: The witness resumed the 'Witness stand 

and the proceedings continued before the Court and 

jury as follows: 
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BY MR.. OWINGS: (Continued) 

2 Q Mr. Fall, I had submitted to you a document 

3 dated April 18, 1972. What was that document? 

4 

5 

6 

. 7 

8 

9 

10 

11 

12 

13 

14 

A That was the quotation which we submitted to 

Industrial Automatien for the general•purpo•e hoist to be used 

on the Frying Pan Light House pier, the specificati~ iaeued 

by the u. s. Coast Guard • 

MR. OWINGS: Your Honor, I would move to 

introduce that into evidence as Plaintiff'• Exhibit 

Number A. 

THE COUllT: Let's call it 1. 

Mll. OWINGS: All right. 

NOTE: The above quotation waa muked 

Plaintiff's Exhibit Number 1. 

1s BY MB.. OWDCS: (Continued) 

1 s Q Mr. Fall, what was the next uanaaction that 

17 occurred, or next -- . 

18 A After submitting this quotation we had a 

19 meeting in Joe Harden' s home in sandston, Virginia. 

20 He is a principal in Industrial Automation. 

21 He subsequently left them. 

22 Mr. Martin was there. Joe Hard.ea was there. 

23 1 l-1&8 there. And David Wilcox was there. And 1 think their 

24 wives were there. · And me. 
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Fall • Direct 

We negotiated this, and they were fully 

informed at that time that in no way would we accept an order 

from them --

MR. COGAR: If Your Honor please, that wasn't 

the qu~stion. I would ask the Court to instruct the 

w:ltnes·s to answer the question. 

THE COURT: If you will, confine yourself to 

answering the precise question or we could get into 

problems of admissibility or a mistrial. 

THE WITNESS: I don't understand 1 f 1 do or 

do not. You asked me what went on. I am trying to 

explain what did go on. 

THE COUB.T: Mr. <>wings, you narrow your 

question, arid you answer the precise question. You 

are getting off into left field. We are going to have 

a motion for a mistrial and we are all going home .. 

See what I mean? I have to act just as a referee at 
./ 

a basketball game. So. if you get off base, I am goina 

to have to call you for it. The referee has the right 

to penalize. 

Now, direct your question• precisely. And 

you answer it preci.sely. 

23 BY MR. OWINGS: (Continued) 

24 Q . As a result of that conference :l.n Mr. Harden*• 

MARY ELIZABETH TAYLOR 
COURT REPORTER 

FIDELITY BANKERS BUILDING 

RICHMOND. VIRGINIA 23219 

54 



Fall .. Di%1ict 24. 

home, did you direct some correspondence to IndWJtrial 

2 Automation? 

3 A Yes. 

4 Q Did that correspondence eet out what was 

s discussed at Joe Harden' s home? 

6 

7 

e 

9 

10 

11 

12 

13 

14 

15 

16 

A 

Q 

A 

Right. 

What is the date of that cotteaponclence? 

April 28 •• 25, 1972. 

MR. OWINGS: Your Honor, I would move to 

it'llroduce this into evidence as Plaintiff's Exhibit 

Number 2. 

THE COl.JU~ Admitted as Pl.aint:l.ff'a Exhibit 

Number 2. 

NOTE: Lette'I' dated April 25, 1972, addreaae41 

to Industrial Automation, signed B. L. (Eddie) Fall, 

Jr., was marked Plaintiff's Exhibit Numbett 2. 

17 BY Ml. OWINGS: (Continued) 

1 a Q Now, Mr. Fall, fol lowing your correspondence 

19 to Industrial Automation on April 2.5, did you re·c:ei ve a purcba1 • 

20 order &om Industrial Automation dated May l? 

21 

22 

23 

24 

A 

Q 

A 

Yes. 

Is that a photocopy of that purchase order? 

Yes. 

MR..OONGS: Your Honor, I would move to 

MARY ELIZABETH TAYLOR 

COURT REPORTER 

FIDELITY BANKERS BUILDING 

RICHMOND. VIRGINIA 2.321q 

55 



1' 

2 

3 

4 

5 

Fall "' Direct 25. 
1- ------------------···-- ---------

introduce this into evidence as Plaintiff's Exhibit 

Number 3. 

THE COURT: Plaintiff's Exhibit Number 3. 

NOTE: The above purchase order number 2004 

was marked Plaintiff's Exhibit Number 3. 

s BY MR. OWINGS: (Continued) 

, Q No:w, :will you tell the Court what happened 

a after you got this purchase order dated.May 1, 1972, fran 

9 Industrial Automation? What was the next document you received 

10 A We received a letter from First & Merchants 

11 Ban..~ signed by Mr. Holton. 

12 Q 

13 A 

14 Q 

15 A 

16 Q 

17 A 

18 Q 

19 A 

20 

21 

22 

23 

24 

Is that letter a photocopy of that? 

Yes. 

What is the date of it? 

May l, 1972. 

What does that letter say? 

Want me to read it? 

Yes. 

(Reading letter) 

This letter will serve to confirm our 

agreement to lend Industrial Automation, Inc., 

P. o. Box 7586, Richmond, Virginia, an amount 

up to but not to exceed $15,350.00. The 

proceeds are to be used ex~lusively for the 
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Fall .. Direct 

Q 

A 

26. 

purchase <?f the hoist being sold by you to 

Industrial Automation, Inc. Thia commitment. 

will expire on July 31 1 1972. 

Signed by Mr. Holton. David R. 

Is that on First & Merchants stationery? 

It's got F&M at the top. 

MR. OWINGS: Your Honor, I would move to 

iittroduce that into evidence as Plaintiff's Exhibit 

Number 4. 

THE COURT: Plaintiff's Exhibit Number 4. 

NOTE: The above letter was so marked. 

12 Bt Ma. OWINGS: (Continued) 

13 Q Is that letter addressed to you? 

14 A No. 

1 s Q Upon receipt of that letter what did you do? 

1 e A l subsequently called back to M:t. Martin and 

17 also wrote a letter explaining ... 

18 Q 

19 A 

20 Automation. 

21 Q 

22 A 

23 Q 

Who is Mr. Martin? 

Mr. Martin is president of Industrial 

So you called him. Then did you call •• 

I subsequently wrote Mr. Holton a letter. 

Mr. Holton of First &,Merchants? Is that a 

24 photocopy of the letter that you wrote to Mr. Holton? 
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3 

Fall ... Direct 27. 
~--------------·-----------------·----------------

A 

Q 

A 

Right. 

Would you read that letter to the Court? 

This letter is dated May 16. It is to Mr. 

4 Holton, Ninth and Main Streets:s Richmond, Virginia. Subject: 

s Industrial Automation. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Deaw *-- HQlton: we recei'Ved your lette 

of May l, 1972, confirming your agreement to 

tend Lndustrlal Automation an amount up to, -

but not to exceed, $15,350.00. We said that 

this was for the exclusive use for purchase 

of the hoist being sold by American Industria 

Corporation to Industrial Automation. Commit• 

ment of this letter was to expire on July 31, 

1972. 

Mr. Hubert -- there was a misspelling 

here -- Norton -- it should have been Martin 

.... of Industrial Automation, has been advised 

several times that the delivery on this unit 

would run possibly twelve weeks. As I have 

told him, it has come true. We have receive 

a confirmation delivery date from the manu• 

facturera a11d it will be in the area of 

9/15/72. I have written Mr. Hubert Norton 

that we will put this orde:i: on hold if he 
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14 

15 

16 

17 

18 

19 

20 ! 

21 

22 

23 

24 

28. 
·--------.. ·------------··---------. 

does not have a letter in our hands by May 

19~ 1972, stating that this commitment has 

been extended to November 1, 1972. I would 

suggest that you obtain a copy of Industrial 

Automation's Purchase Order Number 2004 to 

American Industrial Corporation covering this 

bridge crane. Which is the hoist. The sum 

of $15)350.00 will not be ~aid in a lump sum. 

It will be strung out witil they complete the 

job. 

If you have any questions on this matter 

I would appreciate a phone call. This is a 

sizable sum of money to have some questions 

over and I would like to clear it up now 

before the manufacturers get into full-scale 

production on the units. 

Our original agreement with Mr. Norton 

was covered in my letter to him on April 25, 

1972. F&M' s letter of credit was to be your 

guarantee that AIC will be paid $15,350.00 

under the conditions specified on Hubert 

Norton• s order write-up. If you have any 

questions on this, sir, I would suggest that 

we get together with Mr. Norton. You can 
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24 

Fall ·• Direct 

reach me by calling our toll free WATS line o. 

or possibly at my home here in Richmond.ea• 

I hope this will clear matters up and we may 

proceed on the order as originally plannede 

An.d I signed it and sent a copy to Mr. Hubert 

Norton. It should have been Martin. 

MR. OWINGS: I would like to introduce that 

as Plaintiff's. Exhibit Number 5. 

NOTE: The above letter was so marked. 

BY MR. OWINGS~ (Continued) 

q· . Now 11 . Mr. Fal 1, why did you write this letter 

of May 16, 1972, to Mr. Holton? 

MR. COGAR: If Your Honor please, I object 

to that as to what the mental reservations or intent o 

the witness was. The letter, the fact that he.wrote, 

is not disputed, and the letter speaks for itself. 

THE COURT: I sustain the objection. 

MR~ OWINGS: All right. 

BY MR. OWINGS:· (Continued) 

Q Mr. Fall, what .happened after you received 

this letter.of May 16, or after you mailed out that letter of 

May 16, 1972, to first & Merchants? 

A I received another letter from First & 

Merchants. 
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r--------------------·-·--------

Q Is that le~ter dated May 17, 1972? 

A 

Q 

A 

Q 

A 

Yes .. 

Is that a photocopy of the original? · 

Right. 

Will you read that letteJ: to the jury? 

It is addressed to me and it is from Mr. 

30. 

7 Holton. 

a Dear Mr. Fall: · Please refer to my latte 

9 

·10 

11 

12 

13 

14 

15 

16 

17 

18 

of May 1. This letter will seli"Ye to extend 

our commitment confirmed in that letter .. 

through October 31, 1972. 

I hope thia will settle the matter 

between you sad Indu•tri.al Automation, Inc. 

It is signed by Mr. Holtoa. 

MR. OWINGS: Your Honor, I would move to 

lnt1'0duce that into evidence as Plaintiff•• Exhibit 

Number 6. 

NOTE: The above letter wu so marked. 

19 BY Mlt. OWINGS: (continued) 

20 Q What did you do after you received this? 

21 A I called Mr. Holton. 

22 Q What did you tell him on the phone? 

23 A I explained to him that it would be impossib 

24 for us to continue With this contract unless we ncei"V"ecl some 
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Fall - Direct 31 .. 
~----------

guarantee of moneys that would be available to Industrial 

2 Automation through th$ir bank. 

3 Q What did he say? 

4 A Said that they would ·- they were working 

s with Industrial Automation and they would send me a letter 

6 stating so. And I further told him that I didl\1 t think they 

7 had the money to do the job and I wanted some way of tying them 

a up to make sure they did not go off on some other tangent and· 

9 weaken themselves. 

10 Q 

11 conversation? 

12 A 

13 Q 

14 A 

15 Q 

16 A 

17 

18 

19 

20 

21 

22 

23 

24 

So, what happened after your telephone 

I got another letter. 

Is that the letter dated May 19, 1972? 

Yes. 

Would you read this to tbe jury, please? 

(Reading letter of May 19 • 1972) 

To confit:m our agreement over the 

telephone yeaterdaly, any funds advanced to 

Industrial Autcmation, tac., rill be in the 

form of a cashier's check payable to your 

firm.. I hope this will suffice for your 

credit requirements. 

Signed by Mr. Holton. 
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FalL - Direct 32. 

MR. OWINGS: I move for its introduction. 

2 THE COURT: Plaintiff's Exhibit Number 7 

3 MR.. OWINGS: Yes. sir. 

4 NOTE: The above letter was so marked. 

s BY MR.. OWINGS: (Continued) 

s Q Mr. Fall, what happened after you receivecl 

7 this let·ter? 

a MR. COGAR.: With respect: eo what? 

9 BY MB.. OWINGS: (Continued) 

10 Q What happened in the course of the 

11 traneaction, the events? What was the next event that took 

12 place? 

13 A we released the manufacturers to kgia 

14 fabrication of the equipment. 

15 Q And were you ever notified that the equi'"" 

16 waa ready? Did there come a time that you ..-e notified that 

17 the hoist was ready? 

18 A The equipment was manufactuect.at two 

19 different places, being assembled in Philadelphia. 
... 

. ... 

20 On approximately September 15, we receivecl ail··· 

21 invoice from the Harnischfeger Corporation atatina·:~tbat,~~1'.-1, 
- . ___ ,. ·~ \~ 

• . > -~ 

22 'had delivered the hoist, which is a lifting mechaal•,. ... ~ci the~' ' 

23 Philadelphia Tramrail Company in Philadelphia, and• received.·· 

24 an invoice from them and notification of shipment. And the 
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Fall - Direct 33. 
~---------------· 

shipping papers with Associated shows which truck it went on 

and the freight bill that Associated gave us gives the certifi• 

cation that it had been shipped. 

Q What did you do after you received this 

s invoice? 

6 A We notified, number one, Philadelphia 

7 Tram.rail that we had been put on notice that they had received 

e the hoist and we wanted to know their anticipated shipment date 

9 We then wrote to lndustria l Automation a·1king them for a firm 

, o ship to point. 

II 

12 

13 

14 

15 

16 

Q When did you write to Industrial Automation 

asking thein for a ship to point? Do you have a· copy of that 

letter? 

A In my file. 

Q Would you open your file? 

A I think it was the 19th of September. 

11 (Perusing file) Septmm.r 19. I wrote Mr. Martin at his 

· 1e address here in Richmond. Do you want me to read it? 

19 Q 

20 A 

21 

22 

23 

24 

Yes. 

(Reading letter) 

We are nearing the date of shipment on 

the crane and hoist. I need your delivery 

point as soon as possible.. As you know, we 

have not received from you a Point of delive 
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Fall ... Direct 
I 

Q 

34. 

since you gave us the order for which we very 

. much thank you. 

I hope to hear from you in the very near 

future. 

Sincerely yours. 

Signed by myself. 

What did you do after that? Did you receive 

9 a shipment point? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A It was sometime thereafter that • got one 

oj in October. We did not receive a ship to point from 

l'pdustrlal Automation until they called us on the phone and 

t~ld us where to ship it. That was October 30. 

l Q Did you call them several times in the 

·i terim? 

A I had called them twice. I don't know if I 

can say this or not. 
I: 

They are a very hard firm to get hold of 
' 

when they don't want to be folln.d.' And we did. try several times. 

wJ left messages at their office on West -- I believe it is out 

oj Patterson Avenue -- that we wanted to know where to ship it. 
I· 

Anld I told the girl who answered the phone out there for them 
I~ 

ttiat I was going to.ship it to their office on Darbytown Road 
I 

i~ I didn't get a ship to point. 

Q Do you remember· approximately when you told 
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Fall "" Direct 3.5. 
,-------------------------------------·----------------, 

them that? 

2 A 10/17. 

3 Q O~.tober 17. And you ultimately received a 

4 ship to point on October 30_. ia that correct? 

5 A Right. 

6 Q What did you do when you received that ship 

7 to point? 

e A We immediately called Philadelphia Tramrail 

9 and told them where to ship it. And we called the other 

10 supplier who was supplying the rail and told them where to ship 

11 it. And the following day the equipment was shipped. 

12 We also followed this up with a note to the 

13 two manufacturers where the equipment was. 

14 Q What date was it actually shipped? Do you 

1s know? 

16 A November l. 

17 Q What date was it received by Industrial 

1 a Automation? _ 

19 A November 3. 

20 Q Do you have shipping documents in your file? 

21 A. Yes. 

22 Q Did you receive payment from Industrial 

23 Automation after they received the goods? 

24 A No. 
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Fall - Direct· 36. 

Q So what did you do? 

A We subsequently had sent them invoices and 

general•follow•upa, and I went to see them and helped them on 

some problems they were having with putting the equipment 

together, and asked them for the money. An.ct got further ancl 

further -- oftentimes contractors do have trouble gettiq mo1u.~. 

on long•tem contracts•. and we were willing to work with tha 

aa much as we could. And a-round sometime I think, oh, Feb~~ 

or March, it appeared that we •re j uat not going to get our 

money at all. 

Q When did ·you first invoice them? Do you 

remember that? 

A December 6. 

Q How much did you invoice them for at that 

time? 

A Ninety percent of the contract• which was the 

agreed-upon amount per the purchase order and my quotation. 

Q How much was that? 

A 13·8-l•S. $13,815.00. 

Q And you invoiced them on December 6? 

A (Indicating in the affirmative). 

Q Did you ultimately contact the bank? When 

was the first time you contaeted Fil:'st & Merchants and let them 

know that the amount was not paid? 

MARY ELIZABETH TAYLOR 

COURT REPORTER 

FIDELITY BANKERS BUILDING 

RICHMOND. VIRGINIA 23219 



2 

3 

4 

5 

6 

Fall ... Direct 
·----------------, 

A Let me look for the date. 

Q Mr. Fall, I am going to hand you a document. 

NOTE: Counsel observed the document. 

BY MR. OWINGS: (Continued) 

Q Is that letter dated February 14, 1973? 

A Yes. That is a letter that I wrote to Mr. 

7 Martin at Industrial Automation and sent a copy to Mr.. Holton 

8 at the bank .. \ 

9 MR. OWINGS: Judge, I move to intr~duce that 

10 as Plaintiff's Exhibit Number 8, l believe it is. 

11 THE COURT: That would be correct. 

12 NOTE: The above letter was so marked. 

13 BY Mil. OWINGS: (Continued) 

14 Q Did you again notify Industrial.Automation 

1s in writing about the past due account and carbon copy Mr. 

1 s Holton at the bank? 

17 A I did not personally write the letter. The 

1a bookkeeper at my instructions did so .. 

19 Q What was the date of that letter? 

20 A Let me get it. March lS, 1973. 

21 MR. OWINGS: Your Honor, -I move to introduce 

22 that as Plaintiff's Exhibit Number 9. 

23 NOTE: The above letter was so marked. 

24 BY MR. OWIHGS: (Continued) 
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Q Then did Y?U subsequently direct a letter to 

the bank? I believe this one 100uld be to Mr. Worthington. 

A Right. On May 17, I believe,, Mr. Worthington 

had taken over the job that Mt:. Hotton had had when we first 

got into this, and we wrote a letter to Mr. WC'>rthiqton at the 

bank explaining our position and our disappointments, ancl what 

have you. Our treasurer wrote this letter, Mr. BaJIDOlld Dubole. 

Q Did you make a demand in that letter for 

payment by First & Merchants? 

A Yes, I did. As a matter of fact, this letter 

so stated that I would be by there. 

I went by tbe Ninth Street office and talked 

to Mr. Worthington and talked with a few other people there, 

and their position at that time was what it is today. 

Q 

A 

Q 

A 

Q 

What date was this letter? 

May 17. 

1972? 

'73. 

1973. Excuse me. 

MR. COGAR: What was the date again? 

THE WITNESS: May 17. 

THE COURT: Is that to be of.fered or not? 

MR. OWINGS: Your Honor 1 I don 1 t have a copy 

of it. I would like to offer it into evidence. 
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THE WITNESS: Do you want it? 

MR. OWINGS: Yes. 

THE COURT: I tell you what to do, 

gentlemen. Why don't you make a photocopy of it 

·during ~he luncheon recess? It will be Exhibit Number 

10, which I will indicate. I want the only copy to 

be marked as an exhibit to be in the file, not lying 

around on counsel's desk. 

9 BY MR. OWINGS: (Continued) 

10 Q Were you subsequently -dvised that the Coast 

11 Guard approved the job 1 

12 A Yes. We contacted the Coast Guard and asked 

13 them about the possibility of obtaining the money frota them, 

14 and they informed us that the job had been completed and the 

1 s money was being forwarded to the bank. I don't know the 

1s correct term.i.nology used, but I think the bank had put a lien 

11 on it. It had gotten first claim on the money from this due to 

1a the moneys owed them by Industrial Automation. We wrote the 

19 contracting officer a letter. 

20 Do you know when it was that you were advised 

21 that the contract was accepted? 

22 A 

23 1973 .. 

24 

May 23. In that time period around May 23, 

MR. OWINGS; I have no further questions, 
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40. 

Your Honor. 

THE COURT: Mr. Cogar, let me interrupt you 

one minute, please. I don't know the length of your 

intended cross examination. I want you to take all 

the time that you want but it does suggest the qwastioa. 

of if it is going to be rather short that we have a 

recess or if it is going to be extensive it may be 

deairable to have a luncheon recess. 

MR. CoGAR: If Your Honor please, I don't 

pJ:'opose to be unduly long. This gentleman has been 

referring to a file, and the first thing that I was 

go1ng to do wae request that i would like to inspect 

it. So if we could recess for luneh now, if that voulil 

suit the jury and Your Honor, I would like to do it. 

THE COURT: I think probably that would be 

the better way, partic:ularly if you want to look at 

the file, which you have a right to do. 

Members of the jury. we will take a luncheon 

recess. 

NOTE: The Court admonished the jury. 

MR. COGAR: I.£ Your Honor please, 1 underatoeil 
\ 

that I would be able to see the file. 

file. 

THE WITNESS: Your Honor, it ts a company 
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Fall 41. 

THE COURT: Mr. Fallit will you turn the file 

over to him, please? 

it? 

THE WITNESS: May I remove some stuff from 

THE COURT: No, you may not. 

Mil~ COGAR: I want all of it. 

THE COURT: The whole thing. 

. NOTE: Recess was held from l2:l0 p. m. unt·il 

1:00 p. m., after which Court and counsel retired to 

1 o chambers. 

11 IN CHAMBERS 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

THE COURT: Ail right. 

MR.. COGAR: I have a very brief matter here. 

I was just talking with Mr. OWingeo· In the course of 

testimony by Mr. Fall, Mr. <>wings was apparently 

attempting to make the point that the job on which 

this hoist was used had been accepted by the Coast 

Guard, which we will stipulate and agree to. 

In making that point, the witness said that 

he had been told that moneys had been paid to First & 

Merchants, and I want to move to strike that as 

hearsay.. I didn't even hear it at the time, and I 

would move to strike it as hearsay, because I don't 

want to have to bring down three more witnesses to go 
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42. 

IiN CHAMBERS 

into something which I think is unrelated,and which I 

think Mr. OWings thinks is unrelated. 

THE COURT: All right. So the m0tion is 

sustained by virtue of the statement being based on 

hearsay. 

It is not as clear to me as it might be. 

Maybe you all can clarify it in the stipulation as ~o 

what is actually being excluded. 

MR. OWINGS: Your Honor. maybe I can clarify 

that. The question to Mr. Fall was whether or not he 

had been notified that the contract had been finally 

accepted by the Coast Guard in accordance with the 

agreement that lndustrial·Automation and American 

Industrial Corporation had entered into, and that the 

ten percent, the final ten pereent. became due, and 

Mr. Fall responded in the affirmative and stated that 

he was notified that the contract was accepted. on or 

about May 23, 1973. 

And as to anything else that Mr. Fall said, 

YotU: Honor, I don't think it is necessary for the 

purposes of this trial. 

MR. COGAR: The paTt that specifically 

related to moneys that the Coast Guard had paid to 
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43 • 
.----------------------------------------------------, 
! 

IN CHAMBERS 

First & Merchants was the part I objected to, and I 

understand that Jerry has no objection to that being 

stricken. 

MR. OWINGS: No, sir. 

THE COURT: All right. I would think, 

gentlemen, that it may or may not be desirable at 

sometime. later before the jury gets consideration of· 

the case that something be told the jury about this, 

but, as of now I don't see any particular need for it 

unless you all desire. 

MR. COGAR: I am still hoping on hope that 

they are not going to get it. 

THE,COUR.T: That may or may not be, Mr. Cogar. 

The only thing I can say is if we get to that point 

then it may be desirable to make some direction to the 

jury about the fact that this should be disregarded 

and stricken. 

MR. COGAR.: Yes, sir. I think that they may 

mistakenly draw some inference that would draw them 

off the scent if they get the case. 

MR. OWINGS: Judge, I would like to state one 

other thing for the record. With the Court's initial 

ruling regarding the testimony of Mr. Fall, we dtdn•t 
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IN CHAMBERS 

go into a great detail. For example, the conversat.ion 

and what have you. We talked about the letter of May 

16, 1972. I believe that was read in evidence, Your 

Honor. And we didrt 1 t go into why my clieat had writ 

a letter. And, also, With respect to ,tb.a othet" lettd 

eulier. Also, they were admittecl ta evidence. Well, 

they were brought irlto evi.del).(!e as exldbf.te, but were 

not allowed to be considered by the j_,. Aacl from 

that standpoint, Judge, I think it would seem to •• 

in reality, that the Court has auetataed Mr. Cos••• 
motion and tak.cpt it under advi.11...at. &om my statul• 

point, ud I would note my exception to the Court do 

that. 

THE COURT; All right. 

Ml. OWINGS: Maybe you need a little 

clarification. When the Court took the poef.tion Chat 

it did on obj.ection by coUtlSel fo't the defen.daat 

rcalative to Exhibit Number 1, it is already reflected 

by the record, thetl counsel for the defendant, in 

effect, stated that he desired to have his object:t.oa 

to be continuing rather t~ interrupting eaoh•time. 

So I would think that i.t might be desirable· 

at this time to clarify which exhibits the defendant's 
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IN CHAMBERS 

objection runs to. 

According to my notes, Exhibit l was this 

April 18 quotation. Exhibit 2 was a letter apparently 

written by the witness to defendant number one. Then 

Plaintiff's Exhibit Number 3 dated May 1, a photocopy 

of the purchase order, or something. from defend.ant 

number one, to which I understand the defendant's 

continuing objection exists. 

But then you get to Exhibit 4, which is the 

May 1 letter fl."om First & Merchants, and what it said 

about it ezt>iring July 31. Then we get to May 16 

letters Exhibit 5. Exhibit Number 6, is the letter 

from First & Merchant• saying the commitment would be 

extended through October 31. Thea their letter of 

MR. COGAR: There is no objection, Judge, to 

any letter written to us or by us. 

THE COURT: All right. That helps. 

MR. OWINGS: My point, Judge, would be that 

the May 16 letter incorporates by reference the 

purchase order of May 1, and the letter of May 25. 

MR., COGAR.: That will be something I will 

argue at the time. Judge. 
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Fall - Cross 

IN CHAMBERS 

2 THE COURT: All right. Are you ready, 

3 gentlemen? 

4 NOTE: At l:lS p. m., court reconvened, the 

s members of the jury resumed their suta in the jury 

s box, and the proceed.illgs· continued as follows: 

7 IN COURTROOM 

a THE COURT: Members of the jury, it is ten 

s minutes past the time we agreed on before the luncheo 

10 

11 

12 

13 

14 

15 

16 

17 

recess. While you were out I took up matters with 

counsel, then td.thin the last ten minutes I took "P 

matters with eounael. 'Which I think 1n the long run 

may well save time rather than loee it, evea though 

you may not think so. 

All right. Cl'Oas examine the witness. Mr. 

Cogar. 

10 CROSS EXAMINATION 

19 BY Mil. COGAR: 

20 Q Mr. Fall, prior to receiving the First & 

21 Merchants letter of May 1, 1972, concerning the loan commitment 

22 to Industrial Automation, had you, or to your knowledge had 

23 anyone 11 any representative o.f the plaintiff, had auy 

24 conversations or correspondence with any representative of Firs 
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Fall - Cross 47. 

& Merchants concerning this loan commitment? 

2 A No .• 

3 Q The letter o.f May 1, 1972, over the signat 

4 of Mr. Holton, is addressed to American Industrial Corporation 

s Did you read the letter? 

6 A Yes. 

7 Q Have you ever had occasion to seek a loan 

e conmitment from any lending institution? 

9 A Yes. 

10 Q For.example, in the buying of a house have 

11 you gou down and said if I buy thirs house will you lei;.d me t 

12 money? And you. made application for it? 

13 A Sort of like that, yes. 

14 Q Then you are familiar with transactions 

1s whereby lending institutions agree subject to certain 

1s conditions to make loans? 

17 A I would say in my ...... in my instance, yes. 

1e When. I was involved in 1.t, yes. 

19 Q You are aware of a prevailing practice among 

20 lending institutions. in certain instances to put an expiration 

21 date on dlat commitment to lend1' are you not? 

22 A Right. 

23 Q After reeeiving tb.e May 1, 1972 letter, I 

2 4 find nothing further in the file until your letta: of May 16, 
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Fall .. Cross 
--------------------------··-

19'72. Nor do I recall any testimony of yours concerning this 

subject matter between May 1 and your writing your letter to 

Fi,rst & Merchants National Bank on May 16. 

A Right. 

Q Were there any conversations with the bank 

or any other_ correspondence with them between May l and May 16'1 

A No. 

Q In your letter of May 16 1 1972 1 you say in 

the first sentence: 

We received your letter of May 11 1972, 

confirming your agreement to lend Induatrial 

Automation an amount up to 1 but not to exceed 

$1S,3SO.OO. 

Then you say thia: 

we a-1d that this was for tbe exclusive 

use for purchase of a hoist b•ing sold by 

American Industrial Corporation to lnduatrial 

What do you mean by "we"? 

A If I wrote a letter under my title name, I 

think I would be talking about American Industrial. If I said 
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Fall .. Cross 49. 
! 

Q Then you understood as of· May 16 that the 

2 bank had agreed to lend, according to their letter, $15,350.00 

3 to you to be used exclusively for the purchase of the hoist? 

4 A Right. 

5 Q And you say in your letter of May 16: 

6 Commitment of this letter was to expire 

7 on July 31, 1972. 

8 

9 A Right. Th.at was reference to his letter. 

10 Q There was nothing between May l·and your 

11 letter of May 16 to cause you to have any concern with the May 
. -

12 l letter until you realized that the delivery of this hoiac may 

13 be beyond the expiration date of July 31, is that correct? 

14 A No. As sure as there j_s a tomorrow or there 

1s was a yesterday, there is no way humanly possible that that 

1s hoist could have been delivered by July 31~ when he ordered it 

17 on May 1, or if he had ordered it April 1. 

18 Q So is this ~"1\at prompted you to write this 

1s letter, to let the bank know that this delivery was likely to 

20 come after the commitment had run out? 

21 A No. What prompted me to write that letter 

22 was the fact that in conversations with Mr. Martin, Hubert 

23 Martin9 and David Wilcox, I explained to them that I could not 

24 accept their order without the bank backing them and giving me 
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Fall .... Cross so. 
~----------

some assurance that there would be funds available to us when 

2 we did ship, and I repeat. ship; the hoist. 

3 Q You repeat ship the hoist, 

4 A Right. Because the hoist became the property 

5 ofi Industrial Automation when it was on the trucker's truck. 

s No;t when it arrived at this plant, but when it was on his truck 

7 Q Let me read this paragraph to you, paragraph 

a 2 1of your letter of May 16, 1972. Mr. Hubert Norton, which 

9 you meant Martin. 

10 A 

11 Q 

12 

13 

14 

15 

16 

17 A 

18 Q 

Right. 

I will read Norton as Martin in the letter. 

Mr. Hubert Martin of Industrial 

Automation has been adviaed several times 

that the delivery on this unit would run 

possibly twelve weeks. 

(Indicating in the affirmative). 

When you wrote that sentence were you 

19 concerned about delivery or shipment? 

20 A You are talking about a period of three days. 

21 one day. If you get a carrier you are talking about a period 

22 of a week between the time of shipping and t.he time of delivery 

23 Q 

24 and delivery? 

Do you know the difference between shipment 
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Fall - Cross 51.. 

A Yes.. When it leaves from the factory and 

2 when it hits the road .. 

3 Q Do you know what is meant by "delivery," as 

4 you used the word in this letter? 

5 A Well, are you going to term delivery as a 

6 delivery truck riding down the street? 

7 Q In your lexicon, what does "delivery" mean? 

8 A When it is on the road coming this way. 

9 Q So if it is shipped from Hong Kong by slow 

10 freight taking eight months, it is being delivered each day? 

11 A 

12 Q 

13 A 

14 Q 

15 A 

16 Q 

17 A 

It is being delivered, right. 

When is delivery? 

When is delivery? 

(Indicating in the affirmative). 

From the contents of that letter? 

When is shipment as opposed to delivery? 

Shipment is the time that if you take -- are 

1e we playing with words? Are we playing with what actually 

1 e happened? Shipment would be in terms, I would think in any 

20 terms, of when it left the guy~ loading dock. 

21 Q When it comes down the road over the days, it 

22 is being shipped, isn't it? 

23 A 

24 shipped. 

It is being delivered. It has already been 
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Fall ... Cross 52. 

Q The second sentence is, "As I have told him, 

2 it has come true. We have received a confirmation delivery 

3 chlte ••• " 

4 A Right. 

5 Q A confirmation delivery date. 

6 A Right. 

7 Q Did you intend by that phrase to mean a date 

e certain upon which the equipment would arrive at a point 

9 certain? 

10 A I meant that it would be delivered. It would 

11 be on delivery. In other words, it would be on the truck cC>mill ! 

12 tbis way. 

13 Q You say a confirmation delivery date •• 

14 A Right. 

15 Q -- is the date that it would be received? 

16 A It is no human alive who can make a statement 

17 s.aying that he can confirm th.at a truck is going to actually 

1e qrlve from Philadelphia to Richmond and get here in 8.2 hours 
I 

19 or 9. 3 hours, what have you, so there is no way that anybody 

20 Wh6 is familiar with the movement of material on the highway 

21 would ever assume that. When I tell you a firm delivery date, 

22 what I am telling you is from the point of order that we will 

23 iegally commit ourselves to the Harnischfeger Corporation to 

24 furnish a hoist. They say from the point of that date they will 
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Fall ,., Cross 53. 
~----- --------------·-------·-··-------·---------

ship it out or deliver it at that time. That is the day they 

2 will put it on the truck and have it delivered.. When it gets 

3 here it is in the control of the receiver. If it needs tracing 

4 or following up, it is the receiver's responsibility; not the 

5 guy shipping. He has no legal obligation, in my terms of 

s limited knowledge of law. 

7 Q Now, you have twice said something about when 

a it is in the hands of the receiver it becomes his property. 

9 A Not when it is on the truck. Let's cite an 

10 example. If you bought something from Philadelphia and it came 

11 in and was damaged,. it is up to you to sue the trucker for the 

12 damage; it is not up to the sender. It is the receiver who 

13 has to sue for the damages. In legal terms, the trucker never 

14 owns it. Ownership transfers from the time it is shipped to th~ 

15 time that it is received. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

MRo OWINGS: Your Honor, it would appear to 

me that the trial process would be facilitated somewhat 

' if we talk about delivery terms such as FOB. 

MR. COGAR; Unfortunately, those words do not 

appear in here so I can't talk about them. 

MR. OWINGS: Yes, they do. Well, they appear 

on other agreements or other exhibits, and that is wha~ 

this contract is all about. It is about the April 18 

thing that you objected to, and now you are talking 
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Fall ... Cross 54. 

about delivery. 

2 MR. COGAR: Could we have the exhibit, 

3 please, Your Honor? 

4 BY MR. COGAR: (Continued) 

s Q I would like for you to have a copy of this 

6 May 16 letter in your hand, if you would, please. I will try 

7 to speed this up a little bit .. 

a I read your second paragraph to ask the bank 

9 to extend its cormnitment to November 1, 1972. 

10 Is that what you were asking them in the 

11 letter? 

12 A Where· are you reading from? 

13 Q 111 have written Mr. Hubert Norton. that we 

14 will put this order on hold if he does not have a letter in· 

1s hands by May 19, 1972, stating that this commitment has been 

1s elttended to November 1, 1972." 

17 A Right. 

18 Q And this commitment that you were talking 

19 about is the commitment that was contained in the letter of 

20 May l from the bank, is that correct? 

21 A No. 

22 Q What commitment are you talking about? 

23 A The commitment that is in Exhibit NUmber 1, 

24 and in my letter dated, I think it is April 25. This is April 

MARY ELIZABETH TAYLOR 
COURT REPORTER 

FIDELITY BANKERS BUILDING 

~lt: ..... MOND VIR(:;11\JtA ?-:t?la 

85 



Fall ... Cross 55. 
.----·---------·---··--------·--·---··---·--·--···----·--·-------·-------. 
I 

18. · Apri 1 25 -i.s the letter where I reiterated the terms that 

2 we would .use. And in those terms was the fact that we did 

3 need some guarantee of payment. 

4 Q Mr. Fall» what does the last sentence in yow: 

s first paragraph of your letter _say? 

6 A I am referring to Mr. Holton. ''We have 

7 received your letter ••• " 

8 Q What day? 

9 A May l. 

10 Q Then.what does the last sentence in the 

11 paragraph say? 

12 A "Commitment of this letter was to expire on 

13 July 31, 1972." 

14 Q So the commitment that you were talking about 

1s in this letter is the commitment contained in Mr. Holton's 

1 s letter of May l? 

17 A Oh, no.. "I have written Mr. Hubert Norton 

1a that we will put this order on hold if he does not have a letter 

19 in our hands by May 19, 1972, stating that this commitment has 

20 been extended to November l. 98 

21 Q You have in the first sentence said 

22 A I am only referring to Mr& Holton's letter 

23 in the first sentence. I am only reiterating, repeating, what 

24 he said in his letter. 
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Fall .. Cross 56 • 
...----~-----·----·---

Q Aren't you.still talking about his letter in 

2 the second paragraph? 

3 A No. Leave the paragraph. Where do I say 

4 anything about his letter of May l? 

5 Q "I have written Mr. Hubert Horton that we wil 

e pu~ this order on hold if he does not have a letter in our 

7 hands by May 19, 1972, stating that this commitment has been 

a extended to November 1, 1972." The only previous reference to 

s commitment in this letter is where you refer to the letter of 

10 May l, 1972, which is the bank's letter, and say, "Commitment 

11 of this letter was to expire on July 31, 1972." 

12 Now, is that or is that not a coamitment to 

13 which you refer? 

14 A No. 

15 Q Did you make any other requests of the bank 

1s in this letter? 

17 A If I may indulge the Court. 

18 Q Just answer my question. 

19 A Did I have any other requests •• 

20 Q Did you make any other requests in this 

21 letter that you wrote the bank? 

22 A I didn't write any more letters to the bank. 

23 Q In this letter dated May 16, have you made 

24 any requests to them? 

MARY ELIZABETH TAYLOR 

COURT REPORTER 

FIDELITY BANKERS BUILDING 

RICHMOND. VIRGINIA 23219 
87 



Fall - Cross 57. 

A About what? 

2 Q Anything. 

3 A I complained to Mr. Holton. 

4 Q I am asking you did you make any requests of 

5 them? 

6 A To do what? 

7 Q Anything. 

8 A Yes. 

9 Q What? 

10 A I suggested to him to get a copy of Industris l 

11 Automation•s letter. or purchase order. 

12 Q Now, did you make any other requests of 

13 them? 

14 A Yes. 

15 Q . What? 

16 A If he had any questions to call me. 

17 Q Did you make any other requests of him? 

18 A I would say this is a request, if you want 

19 me to read it .. 

20 Q All right., 

21 A "Our original agreement with Mr. Norton was 

22 covered in my letter to him on April 25, 1972. F&M's letter oi 

23 credit was to be your guarantee that AIC will be paid $15,350.CO 

24 under the conditions .specified on Hubert Norton' s order wri te•t: p. " 

MARY ELIZABETH TAYLOR 
COURT REPORTER 

FIDELITY BANKERS BUILDING 

RICHMOND. V!RG1N1A 23219 

88 



,-------------------------------------------

Fall - Cross 58. 

Now, if I got a letter like that from an 

2 i:ndividual that was asking me to guarantee him payment of 

3 moneys. I would certainly ·- I am requesting him to; I am not 

4 asking him to with a direct request, but I am st1lting to him 

s what I want. And I gave him the letter to refer to, and I 

s wPUld have thought the bank would have had a copy of it si~ce 

7 they were going to lend the money on it. Unless they were just 

a going to finally loan money on something that they didn't know 

9 what in the world they were going to lend money on. 

10 Q On May 17, you received a letter from Mr. 

11 Holton, did you not? 

12 A Right. That is one of the exhibits. 

13 Q That is Plaintiff's Exhibit Number 6. Now, 

14 you have written your letter of May 16, in which you refer to 

1s a commitment and that you need a commitment extension. 

16 A Right. 

17 Q Mr. Holton writes you and be saya: ''Dear 

1a *· Fall, please refer to my letter of May 1. n 

19 Did you have any question about what he was 

20 referring to? 

21 A I can read, you know. 

22 Q When you received the letter did you have 

23 any question about it? 

24 A Other than the fact that I called him. I hac 
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Fall .. Cross S9. 

that question. 

2 Q Did y9u understand what he meant when he aaicl 

3 please refer to m:y letter of May l? Did you. know what letter 

4 that he waa referring to? Did you know at the time? 

5 A I have a copy of it, yes. 

6 Q There was only one letter of May l? 

7 A Right. 

8 Q ''Th.is letter will serve to extend our 

9 conmitment confirmed in that letter through October 31, 1972." 

10 A Right. 

11 Q So did you understand that by this letter the 

12 commitment of May 1 had been extended to October Jl? 

13 A Only in time. Only in time. But I think if 

14 you will read the· next letter that he wrote you wi 11 see that 
- ' 

1s subsequent to our telephone conversation after receiving this 

1s letter you can see that I asked to basically almost tie 

17 Industrial Automation up in-knots. 

18 Q Now, you nevei: got any other letter or 

19 coamitment fro.n First & Merchants respecting the expiration of 

20 the date of the commitment? 

21 A 

22 

23 expiration date? 

24 

No. 

That was the final say fr01n the bank on 

Does the letter of the 18th or 19th say 
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-----·-----------------. 

anything about time? 

2 Not as I read it. 

3 So far as the time sequence is concerned., 

4 this is the date that I understood at that time. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

Q So is it fair to say that having now read 

the May l and May 17 letters, you knew that the bank was, so 

to speak, on the line to lend him $15,350.00; that those 

proceeds were to be used to pay you for the purchase of the 

hoist? 

A Right. 

Q 'nlat is what they were earmarked for? 

A That is the way the letter was writ.ten, whic 

was unsatisfactory to me. 

Q Now, your counsel in his opening statement •• 

1s yolil were present when he made it. 

16 A Yes. 

17 Q He indicated that there was a concern about 

1a the financial stability of Industrial Automation, and I am not 

19 quotirag him directly, but I think the sense of it is the same, 

20 that you wanted these moneys to come into your bands and not 

21 have the risk that they would get into Industrial Automation's 

22 haiads and be diverted from you. Is that a fair summary of the 

23 concern that you had? 

24 A Partially. 
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Q So you called Mr. Holton and when you called 

2 him on the 18th, it would appear from these letters you had in 

3 hand the May 17 letter you had received. 

4 

5 

A 

Q 

And the May 1, and all the rest of the files. 

For my purposes, you had the May 1 letter 

6 and you had the May 17 letter? 

7 A (Indicating in the affirmative). 

8 Q Did you say anything to Mr. Holton about the 

9 May 17 letter extending the commitment? 

10 A Yes. 

11 Q Did you take exception to the fact that it 

12 was only to October 31? 

13 A No. 

14 Q But you told Mr. Holton that you wanted these 

1s funds paid on a check with your firm's name on it and not the 

1 s intended borrower, is that correct? 

17 A I told Mr. Holton and I explained to him, I 

1 a think, 1 t is hard to remember now from two years ago, but I. 

19 explained --

20 Q Te 11 me only what you do remember. 

21 A I know exactly in context, I remember telling 

22 him that I had told him we didn't think this company was capabl 

23 of doil\g the job, and unless they stood fully behind them I 

24 didn • t think they would ever complete· the job. . And I wanted 
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Fall ~ Cross 62. 

some assurance. some guarantee, something that tells me that 

2 First & Merchants was going to pay American Industrial even if 

3 Industrial Automation cculdn 't pay us, and I wanted them tQ 

4 basically -· I didn't want them to be issuing them money to go 

s off on a different tangent, a. is exactly wbat happened to thea, 

s and basically divest themselves of $ll the funda · 1:11ey would . 

7 possibly have had from the contracts they were trytag to perfo · •. 

a t wanted the bank to guarantee that if I · weat on the ob ligatio• . 

9 when I obligated my company for the aaid amount of money that 

10 we had to pay the Harnischfeger Corporation. Philadelphia . 

11 Tramrail Company, and Aeromoti ve R.ai l for the equipment that 

12 we bought from them on our purchase order based upon good faith 

13 that Industrial Automation would pay us back by the bank. Atld 

14 I would have never issued those orden if 1 had. not received 

15 the May 19 letter which tc ld me tbat they wuld pt no funds· 
I 

16 and that no funds would ao to Industrial Automation that did j 

17 

18 

19 

20 

21 

22 

23 

24 

L__ ____ ---- --

not have my name on it or American Industri•l' s naiae on i~. Toi . 
me, I had them so tied up there would be no way humanly possib· · '. 

they could expend moneys without us having to know about ·it. 

Now, if you will allow me to continue, sir. 

The Frying Pan Light ship. would not have a hoist on it today if 

that was not f11:f maderstauding when I got that letter, put out · 

there by the Tidewater Constru.ciion. 

Q You wanted a guarantee that if 
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Fall ... Cross 63. 

A I didn 9 t want U- .... 

2 Q -· this hoist was .sliipped--

3 A I got a guarantee, if they would read the 

4 terms of the contract. 

5 

6 

7 

Q 

A 

Q 

Will you please let me finish my question. 

Yes. I didn't know you hadn't finished. 

Don't interrupt me. When my lips stop 

a moving, I am finished then. 

g You wanted a guarantee that if this hoist 

10 was shipped that anything short of the world coming to an end 

11 that First & Merchants was going to pay for it? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Right. 

You got the letter of May 19, 1972, right? 

(Indicating in the affirmative). 

Did that meet your request? 

It certainly did. 

So far as you w•re conce~d? 

It certainly did. 

This letter says : ''To confi~ our agreement 

over the telephone yesterday, any funds advanced to Industrial 

Automation, Inc., will be in the form of a cashier's check 

payable to your firm." Right? 

A 

Q 

Right. 

Now. suppose that from May 19, to the end of 
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Fall ... Cross 64 .. 
~--------------------------------------~ 

the world, First & Merchants .never advanced any more funds to 

Industrial Automation. That wasn't going to pay for your crane 9 

was it? 

A Any funds advanced to Industrial Automation? 

Q Assuming that after this letter was written 

no funds wei-e ever advanced by First & Merchants to Industrial 

Automation, you wouldn't have gotten any money, would you? 

A I think we would have because if JOU go back 

. to the previous letters about all· this• you know -· that you ';'";;~ 

have been talking about here today. 'The May letter. It stated 

for the exclusive purpose of buying that hoist from us. For 

any funds that were advanced them. 

Q For the purchase of this hoist? 

A I went further and asked him that any funds 

that they got from them, any funds whatsoever that they 

furnished to Industrial Automation would be in the form of a 

check. All you have to do is to go and look at D&B, and you 

can see they were a financial disaster. 

Q I am asking you this question. You said that 

th• letter of May 19 satisfied your requests. Now, look at tha: 

letter. Read it carefully. 

A That is it on your desk. 

Q I have it. You read it. 

A That is the May 17 letter. 
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---------------------------. 

Q Now, if no funds after May 19 had ever been 

2 paid or advanced, as the letter says, to Industrial Automation, 

3 your crane couldn't have been paid for, could it? 

4 A If Industrial Automation chose not to pay for 

s it. But if we go back to your May 1 letter, I think you will 

s see that they said they would lend them the money. And we not 

7 only ... 

8 Q You feel that the letter of May 1 then botmd 

s the bank to lend funds for the purchase of this hoist? 

10 A For the purpose o.f buying this hoist. 

11 Further, it isn't like you say. You have got to look at the 

12 whole configuration, the whole string of events. You have got 

13 to look at it from the time the job was initially bid on to the 

14 tinie they actually got the contract •. How they were going to 

1s actually perform the con.tract and how the letters of so-called 

1s credit transpired between Amer.1can Industrial and Industrial 

17 Automation and First & Merchants Bank. 

18 You have taken me back to the May l letter in 

19 which th$ bank said they were committed to lend $15,350.00 

20 exclusively for the purchue of this crane. 

21 

22 

23 

24 

A 

Q 

A 

Q 

(Indicating in the affirmative). 

You had that letter •• 

Right. 

-- in your posseaaion. Then they come along. 
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Fall - Cross 
r-----------------

They said any funds advanced w;tll be made payable in a cashier' 

2 check payable to ~ou. 

3 A (Indica'lsing in the affirmative). 

4 Q Any fuJlds advanced. 

5 A (Inell.eating in the affirmative). 

6 Q So you took those two letters, read them 

7 together, and you felt you were going to get your money? 

8 A I took May 1, May 17 and May 19. And I 

9 loo~ed at the top of that paper. It says F&M Bank. That waa 

10 the man who signed it. I felt that was the bank that was 

11 backing that company, and if the bank doesn't have the money, 

12 who•e got it? 

13 Q As a combination of these three letter• you 

14 felt you had the assurances you needed? 

15 A Right. 

16 Q And I am referring to May 1, May 17 and May 

17 19. 

1e Did you ever subsequent to May 19, 1972, 

19 receive any other wr.l ting from First & Merchants National Bank? 

20 A You mean 11fter May 19? 

21 Q Right. 

22 A Not to my memory. I would have to look in 

23 the file right quick. But I don't think so. 

24 Q Did you receive any verbal assurances of any 
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·sort? 

2 A (Indicating in the negative). 

3 Q From First & Merchants National Bank? 

4 A No. 

5 Q This crane or hoist which was ordered by 

s Industrial Automation was in more than one part coming from 

7 different places? 

B A (Indicating in the affirmattve). 

9 Q Just tell me very briefly what are the major 

10 components? 

11 A What are the major components? 

12 Q (Indicating in the affirmative). 

13 A The total heart of the system -- you know, it 

14 is like a body. You know, your body won't function without a 

1s heart, so let's call the hoist the heart. 

16 Q Where was the hoist coming from? 

17 A It was coming from Milwaukees Wi·sconsin .. 

18 Q Did you have some other major component to be 

19 attached to the hoist? 

20 

21 

22 

A 

Q 

A 

The hoist was attached to a bridge crane. 

Was that covered by this $15,000.00 order? 

This was part of it. It was Philadelphia 

23 Tramrai l Who mounted the hoist to the bridge crane and shipped 

24 it to us, or shipped it down to Hamilton Manufacturing. 
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Q 

2 A 

3 Q 

4 A 

5 Q 

Where is ~lton Manufactud.ng? 

Ellen Boad over here off the BoulevaX'd. 

Why did it go to Hamilton Manufacturing? 

That is where they told us to ship it. 

When did you learn this crane was b.aing 

68. 

s shipped. or that the hoist, the assembled parts. ,,_. finally 

7 being shipped to Richmond to the point where Industrial 

a Aueomation said they wanted it shipped to? 

10 

11 

12 

13 

14 

A 

Q 

October 30 1 by telep~one call. 

Tell the jury and His Honor who told you -· 

MR. OWINGS: If Y.our Honor please, I believe 

he misunderstood the queation. 

Mr. Cogar. if you would npeat the queatio1l. 

MR. COGAll: All right. 

1 s BY Ml.. COGAR: (Continued) 

1s Q When wen you ft.rat advised that the crane 

11 assembled was being shipped to B.icbmond to the purchaser? 

18 A 

19 Q 

20 A 

21 Q 

22 A 

23 Tramrail. 

24 Q 

When was I first advised of it? 

(Indicating in the affirmative). 

I think my telephone call on November 1. 

Who called you? 

Al Gurmanld.n1 vice-president of Phil~lphia 

Wbat were the circwutaac•• under which you 
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Fall .., Cross 

received this phone call or under which you made the phone cal ? 

2 Who initiated the phone call? 

3 A We ca.lled them on October 30 and told them 

4 that Industrial Automation had finally given us a ship to 

s poiat, and they iumediately -· we also called the Aeromotive 

6 Rail people. We subsequently followed up with a written noti 

7 and it appears that tbe crane was shipped on November 1. 

8 Q What do you mean it appears that it was 

9 shipped? 

10 A It was received by a Mr. Schutte at the 

11 Baad.lton Manufacturil\8 Company on 11/3/72. And if you can rea 

12 microfi.lm you have got better eyes than I have got. It appears 

13 that it waa picked up somewhere around the fiTst. An invoice 

14 that we got from Philadelphia hamrail, you have got the file 

1s there, you can find it if you want to, discloses that they did 

1s ship it on the first day of November, and it was a cost of 

11 $136. 00 or something. 

18 Q 

19 A 

20 Q 

21 Virginia? 

22 A 

23 Q 

24 A 

So the assembled crane was sent from where? 

From Philadelphia, Pennsylvania. 

From Philadelphia, Pennsylvania to B.icbmond1 

(Indic4ting in. the affirmative). 

For delivery to Industrlal Automation? 

In care of Hami.lton Manufacturi.ng Company. 
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Fall • Cross 70. 

Q In care of .Hamilton Manufacturing Company 

2 on November 1, 1972? 

3 A (Indicating in the affirmative). 

4 Q And according to your records it was received 

s by :Hamilton --

6 

7 

e 

9 

10 

11 

12 

13 

A On November 3. 

Q -- on .November 3, 1972. 

After November l or 3; 1972, when did you or 

any other representative of American Industrial make any demand 

for any payment upon the defendant First & Me~hant.s National 

Bank? 

A Not until sometime in Fehl'U&r)' or.March. 

Q If I gave you your file could you be looking 

14 through there and refreshing your recollection. and tell • Wben 

1s you first made demand upon First & Merchants National Bank? 

16 A (JJeruaing file) On March 1.5, David Bolton 

11 was notified by a letter written by Mrs. PltylUs Sullivan, 

1 a accoUQting department for us. We have a one•persoa accounting 

19 department. 

20 Q It might expedite lllAtters if you looked at 

21 your letter of February 14. 

22 A On February 14, I wrote 11\duetri.&1 Automation 

23 explaining to them that we bad fulfilled our obligation aa4 I 

24 was looking for them to take eare of theirs. 
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Q You are referring now to the second paragraph 

2 of the letter to Industrial Automation under date of February 

3 141 1973, which I believe is Plaintiff's Exhibit 9, which read.a 

4 as follows: "I am sending a copy of this to Mr. David Holton 

s at First & Merchants Bank so that he may be advised that we ha 

s not received the money that was so-called set aside for the 

7 purpose of paying for this crane." 

8 A Right. 

9 Q At any time prior to October 31, 1972, did 

10 you, .any representatiVe of American Industrial Corporation, any 

11 repraaentative of Industrial Automation Corporation, or any 

12 person, to your knowledge, make any demand upon First & Merchan s 

13 National Bank to lend or advance the funds that were the subjec 

14 matter of this loan. commitment? 

15 

16 

17 

A 

Q 

A 

18 Automation. 

19 Q 

20 

21 Q 

On Decenber 6, when we --

I said prior to October 31, l972a 

No. Not -- I can't speak for Industrial 

To your knowledge is all I am asking you. 

No. 

You don't know of anyone who made any demand 

22 upon First & Merchants prior to October 31, 1972, to advance 

23 funds pursuant to· the loan? 

24 A No. 
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Fall • Cross 

Q 

A 

You do not know? 

We wouldn't ask for funds pri.or to the 

3 acttJ.al shipnent of the goods. 

4 Q Tb.at is not my question. Do you. know of 

s anybody who did prior to •• 

6 

7 

e 

9 

10 

11 

12 

13 

A No. 

Q •• OCtober 31, 1972? 

A No. 

MR. COGA&: I have no further questions. 

Thank you. 

Ma. OWINGS: I have DO further que•tions, 

YouJ: Hem.or. 

t 4 BY 'tHE COUllT t 

72. 

15 Q In the c.pt10ft of the case brought he~ by 

1s CCNl\Sel, of course, the d.efendallt sued is umect rtrat & Merehdt 

17 NatiO'llllll Bank. 

1e Do you underatand it to be that a national 

19 bank :la ccmtrolled in any way by federal or atate 1•, •ither 

20 Oi:'· both? 

-· 
21 A 

22 

23 

24 

No, eir. 

THE COUllT: Thank you, Sil:'. 

WITNESS STOOD ASIDE 
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Holton - ·Direct 73. 

Mil. ·owtNGS: I call Mr. Holton as an adverse 

2 witness. 

3 

4 DAVID R. HOLTON, being fi,.at duly swm, 

s te$tified aa follows: 

e DIRECT EXAMiMTION 

7 BY Ml.. OWUGS: 

8 Q Mr. Holton, will you state your name for the 

s Cou.rt and jury, please. 

10 A David R.. Holton. 

11 Q Mr. Holton, dm"ing the time of this 

12 transaction you were employed by First & Mercbm\ts Bank, is 

13 that correct? 

14 A 

15 Q 

1s action, eoneet? 

17 

18 

19 

20 

A 

Q 

A 

Q 

Yes. 

And they are the defendants in this cause of 

Yes. 

What was your capacity at the time? 

I was a commercial loan office. 

Mr§ Holton, did you assist your counsel in 

21 preparation of the aasw:rs to tntenogatod.es? 

22 

23 

24 

A A portion of it. 

Q In the 8llMJ:'S to interrogatories Which were 

submitted ·to you, you were asked whether oir not a.ay funds wen 
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1 Holton "" Direct 

I 
j advanced to Industrial --

THE COURT: Just one minute. The purpos:a of 

interrogatories, whether or not this witness even 

assisted in the preparation of a putic::ular answer, 

the interrogatory and answer thereto are not evidence 

nor are to be cousidered in court unless they are 

conceivably used in the way of impeachment. 

MR. OWINGS: I can rephrase the question. 

MR. COGAR: I was familiar with that decision 

Your Honor. I was waiting for him to finish his 

question. 

12. BY MK. OWINGS: (Continued) 

13 Q Mr. Holton; did you approve an advance of 

14 funds to Industrial Automation on June 17, 1972, ia the amount 

1s of $10,000.00? 

16 A I know loans were made. I can't give precise 

11 dates and amounts. I know that several loans were made but I 

1e can't give you the exact date or month. 

19 

20 

21 

22 

23 

24 

Q Do you have your file with you? 

A No. 

MR. COGAIU We are willing to stipulate, Mr. 

Owings, if it will shorten your examination. 

MR.. OWINGS: Yes, sir. Your BOnor, I would 

like lt stipulated then that First & Merchants advanc 
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•· 
7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Holton ... Direct 75. 

$10,000 .. 00 to Industrial Automation on June 13, 1972; 

$5,000.00 on July 27~ 1972; $10,000.00 on September 

14, 1972; $10 1000.00 on October 17, 1972; $10,000.00 

on November· 3, 1972; $17,500.00 on November 27, 1972; 

$12,500.00 on January 4,. 1973; $7,500.00 on February 

6!) 1973; $11,000.00 on May 10, 1973; and $4,400.00 

ott June 6, 1973. 

MR. COGAR: l would want as a part of that 

stipulation, Mr. Owings, that these funds which you 

have just recited were not advanced to Industrial 

Automation.pursuant to any loan agreement commitment 

or any other form of undertaking in any way related 

to .the contract between Industrial Automation --

MR. OWINGSt I think that is a matter for the 

Court to decide. I want it stipulated that these 

funds were advanced pex-iod .. 

MR. COGAR: I am not going to do that then .. 

MR. OWINGS: Your Honor, then I am going to 

have to require that the bank get its records here so 

that we can go through them. 

THE court: I am not going to require the 

bank tc get its records here this late. This case has 

been on the docke·t since June 14, 1973. This Court 

conducts mandatory pre-tr. ial conferences and. sets 
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Holton ... Direct 76 ... 

down dates by whicll you all can be heard. You have 

every right under the Rules of Virginia to bring in 

any records and any statements or anything in writing. 

You have a right to go to any witnesa or the opposite 

pu:ty and take their discovery depositi()i'lj. You can 

get anything in the wrld you want under the discove 

lules of Virginia. 

We are not going to wait until the middle of 

the trial to make them produce their records. The c 

was set on June 141 1973. We are not going to delay 

all of these people to get recoJ:'dl •. 

Your request is refused. 

MR.. OWINGS f Your Honor, we have the 

information in the interrogatories. 

THE COUR.T: Well, the defente couaael 

indicated that he is not making the .stipulation. 

17 BY MR. OWINGS: (Continued) 

10 Q Mr. Holton, you have heard What waa the 

19 subject of the stipulation. Would you say that it is PQSsible 

20 that First & Merchants did advance those amounts ol'l thoae date 

21 to Industrial Automation? 

22 

23 

24 

MR. COGAR.: Objection. 

MR. OWINGS: Judge, he kn.oft. He :la the one 

who apyroved the loans. 
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THE WITNESS: r.tay I make one statement? 

MR. COGAR.: No. I have an objection. His 

question was is it possible. That does not reach the 

c:h!gree.of probability. 

THE COURT: That is right. I sustain the 

objection. 

BY MR. OWINGS: (Continued) 

Q Well, is it probable? 

A Is what probable? 

THE COURT: Based on your personal pa.rtici• 

~tion in the transaction. 

THE WITNESS: I would like to make one point. 

As of the first of October 1972, my duties were change , 

and I have no personal knowledge of any loans made 

after that date. 

1 s BY MR. OWINGS: (Continued) 

17 Q Well, let's talk about prior to that date 

1e then. 

19 Is it probable you approved a loan on June 

20 13, 1972~ or advancement of funds to Industrial Automation in 

21 the amount of $10,000.00? 

22 A Yes. 

23 Q Is it probable tha.t on July 27, 1972, you 

24 approved an advancement to them of $5,000.00? 
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A Yes. 

2 Q Is it probable that on September 14, 1972, 

3 that you approved an advancernent to them of $10,000.00? 

4 A Yes. 

5 MR. OWINGS: Thank you. No further questions. 

6 

7 CROSS EX.AMINAnON 

a BY MR. COGAR: 

9 Q With respect to the three loans which you 

10 have just testified to, Mr. Holton, were any of them in any wa, 1 

11 were those advancements in any way, related to the agreement 

12 between Industrial Automation and American Industrial 

13 Corporation for the purchase of a hoist which is a part of the 

14 subject matter of this litigation? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

MR. OWINGS: Objection, Your Honor. Now1 Mr. 

Cogar wants his cake and he wants to eat it, too. 

THE COURT~ tsn 9 t it the other way around? 

You opened the subject up. Now you don't want him to 

cross examine on it. 

MR. OWINGS: No, sir. It is irrelevant 

because in the ~..ay 19, 1972 letter, David Holton says 

that· any funds--and Mr.. Fall has already testified 

that they discussed this on the telephone--that 

absolutely any funds that were advanced to Industrial 
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I 

Automation would be in the form .of .a cashierws check 

payable to American Industrial Corporatione But, as 

a matter of fact:, that was not doneG as just testified 

to. 

Now, Mr. Cogar has also said.that the letter 

of May 19, 1972, has got to be read just by itself. 

If it does, then we are talking about any funds, and 

it cannot be explained by parole evidence, Judge. 

niE COURT: Do you wish to be heard, Mr. 

Cogar? 

MR. COGAR; Your Honor, I am afraid that Mr. 

Owings has again taken the prerogative of the Court 

to interpret what the documents mean~ There is a 

phrase -in the third lett·er ·which said, "Any funds." 

Inevitably, Your Honor will be called upon to make the 

determination as to what that phrase means. Should 

Your-Honor determine that it means, as Mr. Owings 

contends; ·any funds for anything forever and a 11 times, 

then we have one ball game. If it means any funds 

which were the subject matter of this loan commitment, 

then we have another ball game. 

He has opened it ·up. He asked him if any 

funds were made. I s.i.mply wanted the Court to .have 

the.benefit of knowing whether these funds were 
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80 .. 

advanced pursuant ~o the hoist transaction or some 

unrelated transaction with which the plaintiff has 

nothing to do. 

THE COURT: The plaintiff's objection is 

overruled. You may pursue it. 

MR. OWINGS: I note my exception. 

BY MR.a COGAR: (Continued) 

Q The question, Mr. Holton, you have testified 

to three advancements prior to October 17 through September 14
1 

1972 .. 

Were those advancemaits in any way related 

to any transaction between American Industrial Corporation or 

Industrial Automation? 

A Absolutely not. 

MB.. COGAR: That is all. I may call him late 

as my own witness. 

. THE COURT: Yes. You may do so. He is 

called now as an adverse witness. 

You may step down .. 

WITNESS STOOD ASIDE 

MR. OWINGS: I would like to call Mr. 

Worthington as an adverse witness. 

MARY ELIZABETH TAYLOR 
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Worthington .... Direct 81. ,-- --------------------------------------- -----------------

RICHARD B. WORTHINGTOM, 11 1 being first duly 

2 sworn, testified as follows: 

3 DIRECT EXA.l~INATION 

4 BY MR. OWINGS: 

5 Q Would you state your name to the Court and to 

s the jury, please. 

7 A Richard B. Worthington, II. 

8 Q Did you subsequently take over the position 

9 as loan officer for First & Merchants in Mr. Holton's place? 

10 A Yes. 

11 Q What position was that? 

12 A Commercial lending offic_er. 

13 Q Is it probable that you made, or do you 

14 remember making, advances to Industrial Automation when you 

1 s took over 1 

16 A Yes, I did. _ 

17 Q Did you begin on October 17, with an advance-

10 ment of $10~000.00? 

19 A I would have to look at the file. I was, you 

20 know ...... not realizing I was being called, I do not recall that 

21 particular advance, but it may have occurred. 

22 Q 

23 memory? 

24 A 

Mr. Worthington, does that refresh your 

(Indicating in the negative). Not at -all 
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Worthington - Direct 82. 
1----------------·--·-------------------·--··---···------· 

without any file~ I cannot tell if I made that particula~ 

2 advance. 

3 Q Is it probable that you did? 

4 A My duties as far as -- you know, this is 

s going to sound a little odd, but my duties as far as my positio 

s up on the commercial lending platform actually did not start 

7 until October 31, when I took over the functiono I was in 

a ano~her department in the bank and moved back and forth between 

9 those trying to finish up what I was doing and handling what I 

10 had upstairs at that point in time. 

11 Q Then, subsequent to October 31, there were 

12 several advancements. Is it probable that you approved those? 

13 A Most probable. 

14 Q What were those advancements? Could you read 

1s the~ quickly? 

16 A Certainly. And dates also? 

17 Q Yes, sir. 

1e A November 3, 1972, $10,000.00. Novainber 27, 

19 1972, $17,500.00. January 4, 1973, $12,500.00.. February 6, 

20 197-3, $7 ,500.00o May lOi 1973, $11,000.00. June 6, 1973, 

21 $4 ,,400 • 00 t; 

22 MR. OWINGS: No further questions. Thank you 

23 Mr. Worthington. 

24 
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Worthington - Cross 83 .. 
.----~--------- ·--------------·-·----'- ·------------. 

CROSS EXAMINATION 

2 BY MR e COGAR.: 

3 Q I have this questionii Mr. Worthingtone For 

4 the amounts of money loaned or advanced to Industrial Automatio 

s on the dates which have been read to you, were any of those 

6 amounts advanced to Industrial Automation in any way related to 

7 any undertaking-contract or obligation or debt-between 

e American Industrial Corporation and Industrial Automation? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

A 

Q 

A 

Q 

A 

Q 

A 

You mean the Coast Guard contract? Yes, sir. 

(Indicating 'in the affirmative) .. · 

Yes, sir. 

Now, which ones are you· talking about? 

The last two. 

Will you explain that? 

All right. 

MRe OWINGS: While we continue I would just 

like to note the same objection as I had previously. 

THE COURT: All right, sire The same ruling. 

MR. OWINGS: Note my exception. 

THE WITNESS: If I may have the dates. 

21 BY MR. COGAR: (Continued) 

22 Q Referring to May 10, 1973 $ 

23 A 

24 advances o 

Yes. The $11,000.00 and the $4,400.00 
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Worthington - Cross 84 • 
.----------------------------------·--------·-------~ 

Q So your t~stimony is that on May 10, 1973, 

2 you advanced, First & Merchants National Bank advanced, 

3 $11 1,000.00 to Industrial Automation and on June 6 11 1973, it 

4 advanced $4,400.00 to Industrial Automation. 

s For what purpose were those loans or 

s advancements made? 

7 A In an attempt to assist Industrial Automatio 

e in ;completing its Coast Guard contract. 

9 Q What contract are you talking about? 

10 A The Coast Guard contract to put a crane in 

11 the middle of the ocean. 

12 Q Were these advancements pursuant to any 

13 co-1.tment relationship to the hoist, which is the subjec;tt 

14 matter of this litigation? 

15 A No, sir. 

16 Q Were they advancements subject to other loan 

11 agreements which you had? 

18 A (Indicating in the negative). 

19 Q They were not? 

20 A No. We didn't have any -- there was no line 

21 of credit. I am not really sure I understand. 

22 Q How did it come about that you gave them the 

23 money? 

24 A They had ... 
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T111orthi.ngton ... Cross 85. 

Q Who is "thev"? .. 

.2 A Industrial Automation had completed in its 

3 conjecture I would say fifty percent of their contract to put 

4 the hoist up in the ocean. I could be wrong on the percentage. 

s They had only completed e part of the contract, I think it wouli 

s be fair to say. 

7 The Coast Guard had not advanced any funds 

8 to them for payment of any of the work that they had done. 

s Apparently, a. lot of the work remained to be donee I was 

10 contacted by the Coast Guard to find out, you know, a little 

11 bit about what was going on. They agreed to send us partial 

12 funds ... -

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

MR. OWINGS: Your Honor, this is getting into 

hearsay, I believe. 

THE WITNESS: It is what happened. 

MR. OWINGS: Judge, there is a lot of hearsay 

that we would like to bring into the case, too. 

MR. COGAR: Ju~t confine yourself --

THE COURT: I think you can sum it up 

course, you opened up the whole subject. It is a 

reasonable explanation that he can make. 

of 

MR. OWINGS: Judge, I opened the subject but 

not for hearsay. 

THE WITNESS: I am sorry. I will try and be 
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Worthington e Cross 86. 

more concise. 

2 THE COURT: Rephrase the question, counsel. 

3 Maybe we can start off and get to the point. The Cour 

4 would suggest that you rephrase the question. 

s BY MR.. COGAR: (Continued) 

s Q Tell the Court under what circumstances these 

7 funds were advanced? Were these funds made out on a check 

a payable to Industrial Automation? 

9 A No. They were deposited in their checking 

10 account for use to satisfy certain ama1-l contractors in an 

11 effort to prepay them so they might complete the project. 

12 Q Why was that done? Pursuant to what under-

13 standing? 

14 A The understanding I had with the Coast Guard wa1 

1s that they would release some $16,000.00 or $17,000.00 of funds 

1s up to the bank. These funds were actually used to initially 

17 pay down notes to save them some money. And I turned around 

1 a when they needed funds and advanced to them in the form of 

19 loaiis to complete payments on expenses that they had incurred 

20 to.attempt to complete the contract to the Coast Guard. 

21 Q So you had a note or other notes from 

22 Industrial Automation? 

23 A That's correcte 

24 Q And the moneys you received from · the Coast 
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Worthington ~ CroBs ~ Redirect 87. 
~---------

--- -----·------------------~ 

Guard were applied against those? 

2 A That is right. Then re-lent. 

3 Q Did you ever have any notes securing any 

4 obligations relating to the hoist which you have heard discusse 

s here? 

6 

7 

a hoist? 

9 

. 10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

A Right. 

Q Did you ever lend any money on account of the 

A No, sir. 

MR. COGAR: I have no further questions • 

THE COURT: Anything else of this witness? 

I understand, Mr. Cogar, that you have a rig 

to recall him if you wish to as your own witness at 

another time. -

MR. OWINGS: I have no further questions, 

Your Honor. 

THE COURT: You may step down. 

MR. OWINGS: 1·do have one question. 

20 REDIRECT EXAMINATION 

21 BY MR. OWINGS: 

22 Q Mr. 'Worthington, were any of these advance• 

23 ments in the form of a cashier's check payable to American 

24 Industrial Corporation? 
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A Not that I recall. 

MR. OWINGS: Thank you, sir. 

WITNESS STOOD ASIDE 

MR. OWINGS: Your Honor, that is our case. 

THE COURT: The plaintiff rests? 

MR. OWINGS: Yes, sir. 

THE COURT: All right. Members of the jury, 

I will give you a recess for a while. I want to see 

counsel in chambers, so I think you will probably ha 

ten or fifteen minutes at this stage. So it will gi 

you a chance to report into management, or whatever 

you need to do. 

NOTE: At 2:17 p. m., the Court and counsel 

1s retired to chambers. 

1s IN CHAMBERS 

17 

18 

19 

20 

21 

22 

23 

24 

THE COURT: Now, let me hear from defense 

counsel. 

MR. COGAa: If Your Honor please, the 

defendant moves the Court to strike the plaintiff's 

evidence for the reasons which I will attempt to 

state briefly. 

A whole lot of evidence has been heard today 

and I will just try to summarize that. 
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THE COURT: I don't care to hear any more 

from you, Mr. Cogar, at this time. You covered your 

argument fairly well the first time. On the other 

hand, I am sort of concerned that here you both are 

maintaining that the Court has got .to rule as a matteJ 

of law one way or the · other. The Court concurs that 

I have got to do that. This is why I wondered why wej 

have got a jury sitting out here since it cost $180.0 

of the taxpayer's money to bring one, under those 

circumstances. 

But, let me say, gentlemen, that after 

thoroµgh consideration of the case, your arguments, 

these exhibits, and the testimony that is permissible 

with respect to those basic exhibits, which are 

Plaintiff's EXhibit 4, the letter of May 1, 1972, 

Plaintiff's Exhibit Number 6, which is the letter of 

May 17, from the defendant First & Merchants to 

American Industrial~ and Plaintiff's Exhibit Number 7» 

the letter of May 19.'1 1972, to American Industrial, 

and my understanding of the law, I have no hesitation. 

in sustaining the motion of the defendant to strike 

the evidence, and hereby do so and enter up summary 

judgement for the defendant in this case. 
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IN CHAMBERS 

I adopt, and I will do it in reverse order, 

those positions taken by counsel for the defendant, 

'iil.ich are revealed by the interrogatories, the answer 

to the interrogatories 1 and by the very caption of t 

case, that the defendant is a national bank. 

At this juncture, and parenthetically, Mr. 

Cogar, I would like to make an explanation of an 

impression I may have given you and other counsel in 

the case as to the admissibility of the answers to 

interrogatories. There was one ca.se that went to the 

SUpreme Court. There has been a lot of jostling, as 

you know, between the Judicial Council and the 

re.commendations of the Supreme Court on rules and 

that which, pursuant to the constitutional provisions 

and. statutory provl.sions, the General Assemby is 

willing to accept, such as are adopted by the Supreme 

Court of Virginia. 

And here is a case which may have limited 

itself to the question of admissibility on discovery 

depositions and, perhaps not exclusively interrogatori s, 

as to what can or cannot be used as evidence in a case 

But that is sort of a parenthetical explanation. 

Getting back to this question of the defendan 

~~ARY ELiZABETH T/),_'fl.(lR 
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IN CHAMBERS 

being a n.ational bank.'1 which. is basically the third 

ground of the de.fendan.t' s argument~ in ad41tion to the 

authority you have al~eady cited, the Court is aware 

of 3 Michie~ s Jurlsprudence 31 Section 112& "Powers and 1 
! 

Liabilit:i.es of Banks." It comes unde:r· genet'al banki.ngl 
I 
i MR .. ·COGAR: 

nm COURT~ -~ Mi.:~:.hi..t?' s Jurisprudence, ' 

Section 112. It comes under the gorwral subject of 

banks and banking.. This is under the specific subject[ 
! 

of national banks and the powers and liabilities of I 

national banks. It: says the Federal statute prohibits 

a national bank from guaranteeing the payment of 

obligations of others. And a nation.al bank cannot 

l~..nd its credit to anotbeT by becoming surety, 

endorser, or gu.arant.~r. And it cites Norton Grocery 

Co .. v. Peoples National Bank, 151 Va .. , 195. It also 

ci:tes Farmers' Bank -tf;,, Bluefield Natiortal Bank, West 

Virginia, Fourth Circuit.. 11 Fed. (2nd) 83, 

Certiorari denied 211 Us s. 669. 

A:n. agreement of a national bank to 

guarantee an obligation .of another person 

for his sole benefit:i though founded upon a 

valuable con.aide-ration, is ultra vires and 
-~--. 
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2 i does not bind the bank unless the I 
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8 

9 

10 

11 

l2 

13 

\4 

16 

17 

18 
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21 

22 

23 I 
i 

24 I 
! L_ ___________ _ 

circwnstances are such as work an estoopel 

Now, back to the other decision as to 

ultra vires and rules made by a bank who 

would not have authority to enter such an 

agreement as may be contended for here unless, 

of course, you get into the aspect of 

mismanagement and gross negligence 

to fraud and that kind of thing. 

Now, the named bank is First & Merchants 

National Bank, and in the interrogatories, 

the answers to the questions say it is a 

national bank. I think that is sufficient to 

cover that aspe~t of it. 

Now, when we get back to the guarantee 

aspect of it, I readily recognize the 

difference between that and surety. I think 

it is also important to consider not only th 

difference between a guarantee and a surety 

but also the difference between first whether 

there is the promise to pay that is funda-

mental and then if there is such a promise 

in writing~ which if it is eliminates oral 

~./i/1·R'i E~:ZABE.i"H i'A':'i. .. ·.J~ 
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I 
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evidence, as I would .normally see it. That 

·is under the statute of frauds doctrine. 

Then the question is, all right, what, 

if anything does the writing say? If the 

writing meets the problems of the facts in 

j 

guarantee, then, is it absolute or conditionat· 

That sort of thing. 

So when I read primarily the three basic 

letters that would be the only obligation of 

·the bank, being» as I said before, Plaintiff' 

'.Exhibit Number 4 and Plaintiff's Exhibit 

Number 7, I don't see guarantee in it. Even 

if I saw a guarantee in it~ I wouldn't see 

anything other than a conditional guarantee 

whi""i.1 had already expired • 
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Then I don't find anything at all in Mr. 

Fall's testim<.my which throws any different import on 

that, which is ob·viou~ in the three exhibits I have 

just referred to .. 

Admittedly, Mr •. Fall may have a tendency to 

pretty well understand everything, but even he, 

according to my notes, indicated that the May l letter 

has got a limitation in :t t. Unti 1 July 31 ~ my 

recollection is. And he got an extension on that, in 

the second letter, to October 31. And even be fore he 1 

i 

got the letter of May 19, which is the third of the 

letters before the Court~ I believe it would be 

I 
i 
i 

I 
Plaintiff@s Exhibit Number 7, he phoned Holton on the I 

I 18th9 the dav before that letter was written, and he ' . I 
I 

already l'lad befqre him the letters of May 1 and May 17,, 
: 
I 
l 

and during those phone calls h~ took no exception at 
I 

all to the date of October 3Q .set iqut in the prior 
I 

letters of May land May 17. I 

I just de> not: see how any reasonable 

construction could b4?. made on these things other than 

by reading them togethero There is no guarantee¥ To 

say, under the plaintiff's construction, that this 

i / letter of May 19, such as it is, gave continuous open00 

! I . 
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ended.draws on the First & Merchants National Bank 

ad infinitum is beyond all reason. And under my 

construction of these instruments, and the evidence, 

and my understanding of the law, I feel that the 

defendant's motion to strike the plaintiff's evidence 

is fully justified, and it stands. 

The plaintiff's exception will be noted 

thereto. 

Gentlemen, we will return to the ·courtroom 

and I will discharge the jury. 

NOTE: Court and counse 1 returned to the 

1 ~j IN COURTROOM 

16 

17 

18 

19 

20 

21 

22 

24 

I 

I L_ 

·THE COURT: Members o £ the jury, 1 am sorry 

to have kept you waiting again, although, I think 

perhaps the information I now give you will be 

received with more pleasure than that of waiting, from 

your standpoint, at least. 

The Court has taken a position in this case 

which has ended the case so that it moves it from any 

further consideration by you. 

Therefore, you 11 of course, are discharged 
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