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App. 1 

APPLICATION FOR CORRECTION OF ERRONEOUS ASSESSMENT 

Now comes the petitioner, by counsel, and says as 

foll·WS: 

1. The petitioner is a Virginia non-stock corporation 

with its principal office in Washington County, Virginia. 

2. The respondent Department of Taxation, whose chief 

I 
I 
I I exec·tive officer is the State Tax Conunissioner, has, through its 1 

I Salel and Use Tax Division, assessed the petitioner with certain I 
l I 

Stat taxes under the Virginia Retail Sales and Use Tax Act, I 
Chapler 8.1 of Title 58 of the Code of Virginia. Said assessment 

is iJ the total amount of $4 1 165.48, including interest, and• 

I 
cove~s a period from December of 1966 through May of 1973. Copies; 

of ~e Notices of Assessment issued by the respondent in regard l 
to tJis tax are attached hereto as an exhibit. 

3. The date of said assessment was October 10, 1973, 

whicti assessment has been paid in full under protest by the 

t .J. pe l. ul.Oner. 

4. The assessment described hereinabove is erroneous 

for tlhe reasons hereinafter set forth~ 
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5. Said assessment is erroneous in that the petitioner : ,., , 't1 ,, 

is exempt from all or part of said tax by reason of Section 

58-441.6(1) of the Code of Virginia and Section 58.-441.6(t) of 

the Code of Virginia. 

6. The assessment is erroneous in that it was assessed 

in part beyond the period of limitations prescribe~ by Section 

58~441.38 of the, Code of Virginia. 

7. The erroneous assessment herein described was not 

qaused by the willful failure or refusal of the applicant upon 

request to furnish a list of his property or other relevant 

information. 

\ 
Wherefore, pursuant to the provisions of Chapter 22 of 

' 

Title SB of the Code of Virginiai the petitioner respectfully 

requests the Court to order that there be refunded to the 

peti.tionel: the amount paid under the above described assessment 

and that the Court order the petitioner exonerated from the pay-

ment ·of :f·uture assessments in this regard, together with interest 

on such overpayment pursuant to the provisions of Section 

58-1°140.l of the Code of Virginia. 

.. 
THE PROGR:i;SSIVE COMMUNITY CLUB .. 
OF WASHINGTON COUNTY, VIRGINIA, 
INCORPORATED 

By Counsel 
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I PEN I' STUART & ESKRIDGE 
208 East Main Street 
Abi~inia 24.210 
--,, ~ 
By ~ /"'---

j s P. JONES 

,'·., 

€ounsel for the Petitioner 

filed in the Clerk's Office the.J.~.~MY ot ... .tf.1.;~!J..L .... 1 19L3 
Writ Tax ·s .. ~.~ .. ~
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ANSWER 

' Now comes the respondent, Commonwealth of Virginia, 

Department of Taxation, Stuart W. Cannock, Acting State Tax 

Co~issioner, by the Attorney General, and answers the Applica-
1 . 

tion served upon him in this cause and says: 

I: (1) The respondent ad.IIiits the facts and allegations of 

parlgraphs 1, 2, 3 and 7 of the Application except that with 

resJect to paragraph 7 the respondent denies that.the assessment 
IJ 

is erroneous. 

(2) The respondent denies the facts and allegations· of 

par$.graphs 4, 5 and 6 of the Application. 

1 
And now, having fully.answered, the respondent requests 

tha the Court deny the relief requested in the Application 

and declare the assessment to be correct. 

COMMONWEALTH OF VIRGINIA 

DEPARTMENT OF TAXATION / 

STUART W. CONNOCK 
Acting State Tax Commissioner 

By tMa;l ff-i /!. aftt?c§ 
Charles K. Trible 
Assistant Attorney General . j.,JLED: . 

~?,/~~~~ 
i .az!_~~~ 
I I ... CLERJIJ 
i '-'111CUIT COURT 5 l lrA"SHINGTON COUNTY. VA,· 

1! . I . .., 
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Andrew P. Miller 
Attorney General of Virginia 

Charles K. Trible 
As.sistant Attorney General 
P. O. Box 6-L 
Richmond, Vir~inia 23282 

CERTIFICATION 

I hereby certify that the original of the foregoing 

Answer has been mailed to the Cler~ of this Court for filing 

and a. true copy thereof has been likewise mailed to James P. 

Jones, Esquire, Fenn, Stuart & Eskriqge, 208 East Main Street, 

Abingdon, Virginia 24210, counsel for petitioner, on this 9th 

day of November, 1973. 

ffh_a__k~ (_{ c..i,44 
Assistant Attorney General 
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MEMORANDUM OPINION 

PRELIMINARY 

This proceeding involves the question of whether the 

Progrl~ s si ve Community Club of Washington County, Virginia, Inc., 

a Virginia non-stock, non-profit corporation, is exempt under 

the pbovisions of Code Section 58-441.6 (t), from sales and· 
I . 

use taxes assessed by and paid under protest to the Department 

of Talation on ce~ain tangible property purchased and used by 

it in conne~tion with its Child Development Head Start Program. 

Before trial, it abandoned other claims originally asserted. 

-The pertinent Code Section exempt~: 

"(t) Tangible personal property for use or con
sumption by a college or other institution of 
learning or hospital, provided such college, 
institution of learning or,hospital is not con
ducted for profit." 

Question is also raised as to the period of limitation governing 

the aJsessment made. 

Petitioner's position is that Head Start is an "other 

institlution of learning" and therefore qualifies for the : I . 
exemptJion. 
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Respondent's position is that a tax exemption provision 

must be strictly construed against the taxpayer and any doubt 
' resolved in favor of the Commonwealth; that the construction of 

a tax statute by the Virginia Department of Taxation is entitled ·~ 
' ' 

to great weight; that an "other institution of learning" within 

Section 58-441.6 (t) "must be som~thing like a college and have 

a faculty, studen~ body afld prescribed courses of study''; and, 

He~d Start does not meet the requirements. 

Respo~dent ~t~tes in its brief~ 

"The primary issue addressed in this Brief is 
whetper the taxpaye:r-'s activities with re$peot 
to its day ca~e centers for underprivileged 
childJ:'en qu~lify it for a sales tax exemption 
as a "college or other institution of learning" 
as ~eq,qired py Se~t ion pS'"'.441. 6 ( t) ". 

As ~ pr~liminary matter, the Court cannot agree that 

that acCUJ:'ately ~tates the question~ It apparently assumes in 

respondent's favor, a criti.cal issue •. · The questic;m should delete 

"day care cente+s" and insert in that place "Child Developmen,t 

Head Start Prog:r-am". 

STATEMENT OF FACTS 

The petitioner is a non-stock, non-profit Virginia 

corporation. As is shown by the records in this Court and as 

further stated by the brief of respondent, its articles 0£ in

corporation state that it "is organized and shall be operated 

exclusively to p;omote the social welfa~e of the citizens of the 

County of Washington antj the City of Bristol, Virginia and for 

charitable and educational purposes * *"· 

... 2-
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As a part of its activities it operates permanent centers 

at thre~ different geographical locations, two located in the 

educational facilities of churches arid one in a former elementary 

school. These are designated as Child Development Head Start 

P:rogra s, and will be referred to hereinafter as 'Head Start. 

The p+gram has for a substantial, but unstated, number of years 

been in operation. It presently has 81 childr.en enrolled, with 
I . . . . 

a total of 24 personnel. Approximately 2000 children have 

attendld these centers. Each center has its own bus for trans

portatlon, a library, two classrooms and two staff persons working 

, in eac~ room: The centers advertise through the news media and 

"have teferrals from the Health D'epartment, Welfare Department, 

school system, many agencies * *"· Prior to establishment of 

public school kindergarten for five year olds, it~ program was 

primar"ly for that age, and part of the time it operated "jointly 

with tJe school system" to provide Children a kindergarten ex-

perienJe, and in addition accepted children three arid four. Now 

it accepts three and four year olds only. Head Start is supervised 

by the office of Child Development in the Department of ;..iealth,_ 

Educati n and Welfare, which.prescribes national standards and 

perform! nee levels. The purpose of the program (p.14) is described 

by its Administrator as follows: · 

"As I understand it, it was principally de
signed by educators on a national level who 
wanted to enhance the learning experience of 
children in early childhood. * * I understand 
that they felt that the learning began befqre 
the age of 6 * *·" 

The centers are run on a course of-study -0r cur~iculum 

explained by the Administrator as follows (p.16): 

-3-
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" * * we have ~aily schedules for the children. 
We have un~ts of work * * The units include 
match concepts, science, reading readiness, 
nature, t~e communi~y around them, art, music 
a~q v~~ious things of this nature. The units 
of work are planned, designed so that it will 
meet the needs of the children at this part
icular age level and their level of under
standing. " 

90% of the children attending m~st fall within a certain 

low income level. The centers are Federally funded. The twelve 

classroom p~Fsonne~ haye monthly in-service training (p.19) 

"which is desi~ned to te;3,ch the teachers our methods in ciealing 

with the c~rriculum as it has been established, in math, science, 

how to deal with tji!!lcipl~ne and behavior of young chilciren, meeting 

their individual needs, as well as the corps work for the 

curricu~um." The teach~rs are not reqµired to have collegiate 

degrees b~t a:re requireci tp meet "certain levels of training, in

job anc;i :i.n-.p:i;-o~~am i;raining level$." Classroom personnel must 

have high schopl diplomas, three have college degrees, anci others 

are wo+kin~ toward t~em. Th~ Head Start programs are licensed 

by the Virginia Department of Welfare and Institutions as Day 

Care Centers. But the Administrator of the entire program was 

asked the following questions and gave the answers indicated (p.22): 

"Q. Is it a Day Care Center or is it primarily 
an ~d~cati6nal program for the children? 
A. +t is pri,mal;'ily an edµcational program for 
the ~htldren ~hat attend the center. 
Q~ In, what comparison would you make between 
the Head Start program and the typical clay care, 
custqdi?l care situation of which you are familiar? 
A. As I u11de:rstand it, a typical day care center 
program prqviqes primarily custodial care, someone 
watc!1inQ to s~e that the children are not h'1:tt. The 
Child Develqpme~t Center in a sense i$ a planned 
program. They have .~ planned curriculum. They have 
a ~equence of events that take place leading the 
children towarci an educational approach." 

-4-
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The Administrator of this program, who was peti.tioner' s 

sole witness, is a member of the National Association for the 

Education of Young children of Washington, D.C. -For ten years 

she has been a member of the Board of Directors, at the State 
' level, f Virginia Congress of Parents and Teachers, has had 

an educ tion at the college level; and, specifically in con

nection with the Head Start program, has attended numerous 

confere ces, workshops at the University of North Carolina and 

V. P. I., and regional and national meetings. She has served on 

a National Advisory Council, advising abo~t this program. 

On cross-examination of this lady, it was developed,. 

without objection, that those administering the program had been 

told (p.28) "by the public schools that they (the children) were 

much helter prepared than those who did not attend the program". 

Frank W. Lewis, Director of the Sales Tax Division of the 

Department of Taxation stated that the criterion.to be applied by 

his dep!rtment to the Code Section under considerati~n and b~fore 
an exem~tion would be allowed, is that the organization has to be 

l ' 
non-pro:,it; and (p.44) "has to be something like a college with a 

faculty~ student body, and the prescribed courses of study and has 

to be aJove pre-grade school * *"· It was hi.s opinion that pet

itioner did not meet these standards. However,- if a kindergarten 

is a ~re-grade a~tivity of a public high school.or elementary 

school J~ is exempt (p~51), but if a private scho61 has a kinder

garten, that (p. 52) quest ion has never "been faced·, ·to decide * *". 
When asMed if the construction of the Act isthat the.kindergarten 

may meeJ all the other criteria in the institution-of learning, but 
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if it doesn't hav, first grades and above then it can't get the 

exemption, the answe:r was in the af{i~mative~ This was followed 

by a question a$ to whether or not this would be true ''regardless 

of any evidence presented to the ·Department concerning the educatio'fi'~'i''", 

equipm~nt or the ed~c~tio~al nature of the particular institution"? 

The answer was "No sir, all the facts would have to be sent in". 

Thereµppn tnese q4estions were asked and the answers given (p~53): 

~Q. So then, you admit that it does depend on the 
fatts of th~ individual ca~e? 
A, Yes. 
Q~ As to whether it is an educational insti,tution? 
A. Yes r~r. 

Q. An<;i it doesn't necessarily depend then on whether 
~t is p~e-school, pre-grade school or not? 
A. That's just been the general rule. 
Q. Tpat's just the rule of thvmb? 

\ 

A. Yes sir. 
Q •• ~ut it does, in fact, depend on the facts of the 
indiy~tjµal case concerning the evid~nce presented to 
you, to the Department concerning the educational 
~en~f!t' and. n~ture of the particular schriol? 
A. Yes." 

(p~ ~4) 

"Q. WO.at about three to five year olds not taking 
courses tha~ were called high school courses but 
were ta~ing cours~s that were, in the opinion of 
those who know,.were educational? 
A. We would.Just have tq take a look at this and see 
if a di ff er'ent · interpretation : • • . 
Q. You wqµld just have to do it on a case by case 
ba.sis? 
A. Yes." 

Among the respondent's exhibits was filed a booklet entitled 

"Virginia Retail Sale~- and Use Tax Rules and Regulations". The 

'' \.•··· 
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follow
1

ing rule quoteci in respondent's brief is said to govern the 

interp~etation of the Code Section under consideration and reads 

as follows: 

"Section 1-96 Schools, Colleges and Other Institutions 
of Learning at all levels. 

A. When not conducted for profit. -
The Act exempts "tangible personal property for 

use or consumption by a college or other institution 
of learning - - - provided such college, institution 
of learning ~ - - is not conducted for prdfit. (Section 
58-441. 6 ( t). The term "college or 0th.er institution 
of learning" contemplates the existence of 
a faculty, a student body and prescribed courses 
of study. The 11 other in sti tut ion of ··learning" 
must be something like a college under ~ rule 
of statutory construction generally applicable 
where general words follow a particular desig-
nation." · · 

CONCLUSIONS OF LAW 

Among Webster's Seventh New Collegiate Dictionary 

definitions of "institution" is "something that serves to instruct". 

·Blacks Law Dictionary (Third Edition) refers to "institution" as 

"an establishment, specifically one of public ~har~cter or one 

affecting a community". In 68 Am.' Jur. 2d Schools, 359 it is 

said "I determining whether a particular institution is a "school" I . . 
it is tihe actual character of the institution which controls, not 

the namb by which it is called. A "school" in the ordinary 

accepta ce of the word, is a place for.instruction in any branch 

or bran hes of knowledge, or a place where instruction is imparted 

to the oung". 

Petitioner relies on Richmond v. Southside Day Nursery 

Assoc., 207 ·Va. 561, hereinafter referred to as Southside~ and 

Washing[ton County v. ·.Sullins College, Inc~,· 211 Va. 591. · 
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Respondent says these .leases may be distinguished because they 

involved property tax exemption, and the latter one is not in 

point as there wa$ no question about Sullins Coll~ge being an 

incorporated college~ Reisp9ndent cites various tases setting 

forth the Qen~+al rule 0f $tatutory construction applical;>le 

to tax ex~mpt statu~es, 

IQ Commonwealth v. Lynchburg YMCA, 115 Va. 745, 747, 
/· . . . .I .. .. .. . . 

in dis9ussing then $ectipn 183 of the Virginia Constitution, the 

Supre!Tle OouiC't $tate.d: 

''The g~r~ral :pule is that provisions exempting 
pr6pertY of iAdividuals or private corporations 
from t9~atio11 mu st be strict! y con st rued, tax- . 
ation of ~4Ch prpperty being the rule and ex~mption 
frqm. ta~ation t~e exception. * * But as the policy 
of the State .has always been to exempt property 
.Qf toe character mentioned and described in Section 
163 ¢f tH~·coh~titution, it should not be con-
. st rued w~ ti'\ t~e same degree 9f strictness that 
app~i'3s to pxov:i,sion making exemptions contrary to 
the po!icy_of t~e State, since ~s to such property 
ex~mpt:p!>l) is the rule and taxation the except:i.on." 
(italic~ mirie) 

In Supervisors v. Medical Foundation, 204 Va. 807, 811, 

it is stat~d.: 

:"It has always been the policy of this State to 
exempt property of the kind described in the 
the various subsections of Section 183 * *" 
(itaiits m5,,ne) 

ln Richmond v. Pay Nursery, supra, the Court was inter

preting th~t portion of then Section 183 (d) of the Constitution 

relating to exemp~iori of "p:poperty owned by * * incorporated 

coll~ges or ot~er inco~p9rated institutions of learning, not 

conqucted fq;r p;i;pfit * *· But this provision shall apply only 

to prope~ty p~imar:i,iy usetj for * * educational purpose or purposes 
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incidental thereto."; and, that portion of Code Section 58-12 (4) 

relating to the exemption of "property owned by.** incorporated 

colleges or other incorporated institutions of learning * * not 

condudted for profit * * " • 
Insofar as the basic subject matter, which is the beneficiary 

of th~ exemption or exclusion concerned, both the Constitution and 

each of these Code Sections refer, for all practical .purposes, 

to exactly the same thing. 

A comparison of facts in these two cases show the 

following: One witness in Southside described it as a "model 

nursety" not a "baby sitting organization'' wiih "a very fine 

educational program". Herein petitioner's evidence went 

somewlilat beyond that by describing Head Start as "principally 

an educational program for the children" "principally designed· 

by ed~cators on a national level" with a "course of study, a 
I 

curridulum" "apparently about the same" as in public school 

kindergarten, except not as structured. It is not just a 

custodial care or day care program~ Comparing the teaching and 

other!activities ofSouthside, as described in the opinion {p.564), 

with those of Head Start, shows the latter to also go beyond 

Southside's, as its children are given daily "units of work" 

including "math concepts, science, reading readiness", etc. As 
\ 

to cl~ssroom personnel, none of Southside's was described as 

college graduates, but "college trained" in the field of childhood 

education; Head Start has some college graduates, with others working 

on degrees, but all required to me.et "certain levels of training n 

"by regular monthly in- service training", . "which is. dirGcted to 

------~ 
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.teaching the teachers o~~ m~thods of dealing with the curriculum". 

Southside observed the "educational 
l 

Whereas one ~itness in 
~ . ..._,,., ·. .-

influenc;e" of thei;r training when child+en entered public school, 

Head Start's evidence was that the public schools had told t~em 

their child.ren we!ie better prepa;r:-ed than ~hose who did not attend. 

I~ Southside, the City offered no evidence. Neither did 

the responqent herein~ in respect to any matters referred to in 

. ~iiJ .. . .. ~ ... ( "·,, 

the precetj!ng paragraph. As to $UCh evidence there was no conflict. 

The ;respondent dj,.d~ th:r;-ouc~n Mr. Lewis, deny that Head Start was 

"an institution of learning". It is the Court's opinion that 

Mrs. McCcmnell, f;-om her back~round and training, qualifies as 

an e~pert. Considering the uncontroverted status of her 

evidence~ for the Cou~t not to give to it full faith and 

credit woul¢ requi+e that ~t be either arbitrarily denied 

probative val~e or ~onclude it to,be incredible~ In that 

connection, it would thenalso be necessary for the Court to 

conc,:/-ude, w~thout g:uounc,:ls for doing so, that three and four 

year olds are not educable. 

It is the Court's conclusion that it could correctly 

say of Head Start what the Supreme Court said of Southside in 

its opinion at page 5Q5: 

"ln.l~g~t of th~ expert testimony and the 
act!l..v1t1es carried on by Southside, as shown 
by the record, it cannot be seriously questioned 
that the program coqtributes to the intel
lectual and educatio~al development of the 
child." 

The opinion further states (p~566): 
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"Applying a liberal interpretation of the 
exemption provisions of Section 183 (d), 
supra, and Code, Section 58-12 (4) to the. 
evidence presented in the case at bar, we 
hold that Southside Day Nursery is ~n incor
porated institution of learning "not conducted 
for profit, and that Lts property in question 
is primarily used for "educational purpose or 
purposes incidental thereto". Hence, the real 
estate involved is exempt from taxation." 

As to tax ~xempt provisions being strictly construed against 

the taxpayer and doubt resolved in favor of the Commonwealth: 

Such is the general rule, but as to property of the 

charact~r mentioned and described in Constitution Section 183 

{Art~ X Sect. 6) a liberal interpretation is to be applied. None 

of the ~hree cases cited in respondent's brief involve sue~ .. 

property. The evidence in Southside was sufficient to justify 

the Sup!eme Court to reach the opinion above quoted. Herein the 

expertjtestimony and detailing of educational acti;i~ies of 

Head S 1 art make out an even stronger case of contributing to 

and fuJthering the intellectual and educational development 

of chi~dren, and the fact that most of them are underprivileged 

would Je immaterial. Herein the property in question was not 

only pJimarily but exclusively used for •an educational purpose 

or purposes incidental thereto". 

As to the present case involving sales and use taxes, whereas 

SouthsiHe and Washington Countyv. Sullins College, supra, involved 
I real property taxes: 

It is asserted because thereof the two decisio~s mentioned 

are not in point. -
It is the Court's view that the Supreme Court 

arrived at its liberal interpretation not because the Court was 
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dealing with real property tax, but because it was dealing with 

"property of the.character mentioned and described''. As it has 

"always" been the policy of the State to exempt such property, 
··~ no reason can be perceived why Southside would have been dif.., 

ferently ~ecided had it involveJ sales and use taxes. The public 

benefits to be derived and the purposes to be accomplished, are 

equally present ·in either situation. The word "property" is 

comprehensive. 

As WqS pointed out in Southside, the Constitution (183 (d) 

referred to "prope;rty owned by * * " and " * * property primarily 

used for * * educational purpose or purposes incidental thereto * *" 

and Code Section 5$..,12 (4) referred to "property owned by * * 

'·"r~.· 

institutions of learning * * ", whereas herein Code Section 58..,441.6 (t 

refers to ~Tangibl~ personal property for use or consumption by 

* * other institution of le~rning * *"· 

to mean: 

. . . . 

It is stated in 18 M.~J. Va~ & ~. Va. 156: 

"The term "prope+ty~' standing unqualified in 
a Constitution with statutes designating subject 
of taxation includes both real and personal 
property, or estate, intangible as well as 
tangible rights of v@lue." 

. . 
Also in 21 M. J. Va. & W. Va. 431: 

"The word "prop~rty" is comprehensive enough to 
cover real estate as well as personal property." 

In 63 Am. Jur. 2d, 309 is stated: 

"Blackstone classifies personal property as . 
eonsisting of money, goods and movable chattels." 

The Uniform Property Act, Section l(a) defines "property" 
. ' . . ' t 

.: 
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"One or more interests either legal or equitable, 
possessory or non-possessory, present.or future, 
in land, or in things other than land, including 
choses in action * *" 

As to respondent's position that there is nothing to indicate 

that ~he General Assembly intended Section 58-441~6 (t) t~ include 

progrkms and activities such as those of Head Start: On the other 

hand, there is nothing to indicate they did not. Each of these 

compafed Code sections in unrestricted words, refer to colleges 

or "o~her" institutions of learning~ Absent some different in

tentibn reasonably apparent, then both should be given the same 
. I . 

meanimg. 

As to the construction of a tax statute ·by the Virginia 

Depar~ment of Taxation being entitled to great weight: 

In the first place, the Department's interpretation based 

on the oral evidence of it's Director of the Sales Tax Division 

is faJ. from firm as to just what it's interpretation is or might be, 

partiJularly if this situation had been fully investigated in 

advance. 
The Department's oral evidence of interpretation in 

its be'.inning said the organization must be non-profit and 

"somet~ing like a college" with a faculty, student body, pre

scribe~ courses of study and .above pre-grade. Head Start meets 

all of these requirements except the last one, nor did Southside 

for that matter. But subsequently oral evidence disclosed the 
. I - -

criteria to be applied to this subject matter, even if it was a 

pre-gr~de institution, would depend on "all tl)e facts * *"; 

that i~ depends on the facts "of the individual case" and the above 

pre-grJde criteria is just a rule of thumb. 

j __ 
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In the second place, only the first paragraph under Section 

1-96 of the bookl~t "Vi~ginia Retail Sales and Use Taxes Rules and 

Regulatioris" was quoted in respondent's brief. It says nothing 

about"a pre-grade requirement. A reading of the next following 

paragraph would apparent,ly lessen considerably the stringency of 

the Department's criteria for an institution of learning, as 

it adds the word "schools" and says nothing about the institution 

being a part of a public system or pre-grade. It ~eads as follows: 

"The tax ~oes not apply to sales of tangible 
personal property to non-profit schools, colleges 
and other· in st~ tutiqns of learning at ~(}¥ level, 
for use or consu~ption by themt and pai for out 
of their funds," {italics mineJ 

From the evi~enye and applicable law, the Court concludes 

that Head Start is "an other institution of learning"; that it 

'' 
.... _.[_ .... '( .. '.'· .:''.ii·., ' . 

is entitled to the exemption provided .under Code Section 58-441.6 (t); 

and, is therefore entitled to a refund of the sales and use taxes 

assessed by and paid urrd~.r protest to the Virginia Department of 

Taxation, as the same relates solely to such tangible property as 

was purchased with its funds and used by it in connection with its 

Child Devel_opment Head· Start Program. By counsel's agreement, · 

auditors are to segregate this portion of the taxes from the 

original total sum that was under consideration. The Court, 

depending on the wishes of counsel, will defer the presentation 

of a decree uritil su~h time as a specific sum can be set forth 

therein; or, if it be immaterial to counsel, a decree may be 

prepared now, which as to this aspect, will deal in a generality. 

At suchever time as is app~opriate, counsel for petitibner is 

requested to prepare sall1e and submit to the Department. 
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A copy hereof shall be furnished respective counsel and 

the original made a part of the record. 

This the 18th day of January, 1974 • 

. ·' ..... ·~':;;; • '"t 

) , 
Judge . 
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~.•.•. ' 

ADDENDUM TO.· 

MEMORANOUM OPINION 

Through inadvertence the Court omitted from its 

Memorandum Opinion of January 18, 1974 any reference to its 

decision as to the issue of the period of limitations applicable 

to the remaining sales and use taxes involved. 

The petitioner filed no return as to sales or use 

taxes, but used a Certificate of Exemption. The assessment 

fbr the taxes claimed w~s made October 10, 1973, covering a 

period from December, 1966 through May, 1973. This, petitioner 

says, is erroqeous in that in part the assessment was made beyond 

the period of limitation prescribed by Virginia Code Section 

58-441.38, which provides: 

"lhe taxes imposed by this chapter shall be 
asaessed within three years from December thirty
one of the year: .. in which such taxes became due 
and payabl~; provided, however, in the case of a 
false or fraudulent return with intent to evade 
payment of the taxes imposed by this chapter, or 
a failure to file a return, the taxes may be as
sessed, or a proceeding in court for the collection 
·of such taxes may be begun without assessmef.lt, at • · 
any time within six years from December thirty-one 
of the year in which such taxes became due and 
payable." 

Pe ti t.ioner says the foregoing mu st be con side red in 

connection ~ith other sections of the Sales and Use Tax Act, 

namely: Section 58-441~20 which imposes on "every dealer" 

the obligation to file a sales or use tax return; Section 58-441. 
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12 which gives various definitions of the word "dealer"; and, 

Sectio~ 58-441~16 which it says narrows the meaning of "dealer" 

to thoJe persons who engage or conduct business in the sale or 
. . I 

lease of personal prope~ty. · Petitioner says as it is nothing 
. · .. ,,; •.. , 

· .. ,,,, 

but a consumer or user of personal property it is not a "dealer" 

within the provision requiring the filing of returns; and, 

theref,re is not under the six year period of limitation, but 

the thll'ee year. 

In reply, respondent says Section 58-441.5 imposes a 

use tax applicable to "the use or consumption of tangible personal 

properly in ·this State" upon which no sales tax was collected or 

billed at the time of its sale, under the provisions of 58-441.4. 

In addition, if purchaser gives a Sales and Use Tax Certificate of . I -
Exemption, when no exemption exists, then under the provisions of 

I . . -
Code Section 58-441.17 (c) "such use shall be deemed a taxable 

.sale bJ the purchaser•i, and the purchaser thereby becomes liable 

for thl applicable sales tax; and, that petitioher ~as and is 

requirld to file returns as a "dealer" as defined by 58-441.12. 

CONCLUSION 

The Court concludes that among the various definitions 

of "dealer" in. Section 58-441.12, the petitioner is clearly defined 

as sue~ under two of its subsections; that there is nothing con

tained in Section 58-441.16 which was intended to, or in fact, 

narrows the definition of "dealer", as set forth in the definitive 

sectiot s of 58-441. 12, as would ex Cl ude the petitioner from its 

inclusion. 
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The six year limit therefore applies to the 

petitioner. As the returns are due and the taxes payable 

in the month following the month of purchase or use, pur

chases for December, 1966 are within the six year period. 

Referring to any and all taxes, other than Head 

Start connected, it is the Court's conclusion that they 

were timely assessed and properly payable to the Department 

of Tax13.tion. 

In the decree to be prepared provision should 

be made for the foregoing. 

This the 24th day of January, 1974. 

Judge 
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FINAL DECREE 

On December 3, 1973, came the parties, by counsel, 

the petitioner represented by James P. Jones, Esq., and the 

'· · resP,ondent represented by Charles K .. Trible, Esq.,. Assistant I . . - . 
Attorney General of Virginia, and announced ready for trial I . . 
upon the Application for Correction of Erroneous Assessment 

.. -. 

and the Answer thereto by the respondent. 

Whereupon, the Court proceeded to hear evidence ore 

ten.s, all of which more fully appears from the reporter's 

- tra:Jscript of the evidence. 

Upon mature consideration whereof, it. being the 

opi ion of the Court for the reasons stated in the Memorandum 

Opi ion and Addendum to Memorandum Opinion, which opinions 

are filed herein and made a part of the record .of this cause; 

that the assessment dated October 10, 1973, complained of 

by f he applicant herein, is partially errorieous 8.nd should 

be in part corrected, it is ORDERED, ADJUDGED and DECREED 

thal said assessment is erroneous as to that portion of it I - . 
caleulated from tangible personal property purchased and 

useh by and in connection with the Child Development Head 

Sta~t Program of the applicant and that said assessment is 

in ~ other respects correct and valid and is not barred by 

the· period of limitations in any respect. 

In accord with the Court's holding herein, and pur- _ 

sua!Jlt to the provisions of § 58-1~34 of the Code ·Of Virginia~ 

it is ADJUDGED, ORDERED and DECREED that the respondent refund 

to the applicant The Progressive Community Club of Washington 

County, Virginia, Inc~rporated, the sum of $2,946.15, which 

,...., .. , . 

I 
I _, 
i 

I 
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the parties agree is the amount of tax and interest applicable 

to said Child Development Head Start Program. In addition, 

pursuant to the provisions of § 58-1140.1 of the Code of 

, . .,Virginia, the respondent shall pay interest on said sum at 

the rate of one-half of one percent per month from October 10, 

1973. 

The petitioner duly objects and excepts for the reasons 

previously stated herein to the action of the Court in deny

ing relief based on the claim .of the period of limitations.· 

The respondent duly objects and excepts for the reasons pre

viously stated herein to the action of the Court in granting 

any relief. 

·Nothing further remaining to be done herein this cause 

is ORDERED stricken from the docket of this Court. 

Requested: 

PENN, STUART & ESKRIDGE 

!I . 

!!'By~ 
Ii James P. Jones 
ij Counsel f.or the Applicant 

I Seen: 

I &<.((4_&. (( ai_M<, 
· 1 Charles K. Trible 

Assistant Attorney General 
I of Virginia 
! Of Counsel for the Respondent 

ENTER this 2 7 day of __ c--.A'-;J..;;::::-~--~_..1).(..--·,e;~j~,;.::-~, __ , 1974. 

s 
Judge 



I 

i 
I 

I 

I 
I 

.. I .. 

I 
.1 
ii 
I 

I 
I 
I 

11 ,, 

I 

I 
I 
I 
I 

I 

App. 27 

NOTICE OF APPEAL AND ASSIGNMENT OF ERROR 

Tio: The Honorable c. W. Smith, Clerk 

Pursuant to Rule 5:6 of the Rules of the Supreme Court 

of Virginia, the respondent, Commonwealth of Virginia, Depart

m nt of Taxation, by the Attorney General of Virginia, hereby 

g~ves notice that she will apply tO the Supreme Court of 

V~rginia for an appeal from the Final Decree entere l herein 

oh February 27, 1974. . 

Counsel for the respondent gives further notice that 

in the application to the Supreme Court of Virginia the 

r spondent assigns and will rely upon the following error: 

1. The Court erred in ruling that the petitioner is 

a' "institution of learning" entitled to the sales and use 

tl.x exemption provided by § 58-441,6(t) and that a portion 
I 

of the Virginia retail sales and use tax assessment against 

tJe petitioner was err~neous, 
The transcript Of the hearing will be filed in the 

ofifice of the clerk. 

Dated this 19th day of MarchJ ~974. 

·drew P. Miller 
Attorney General of Virginia 

C~arles K. Trible 
A$sistant Attorney General 
pj o. Box 6-L 
Richmond, Virginia 23282 

l -

COMMONWEALTH OF VIRGINIA 

DEPARTMENT OF TAXATION 

By 61<1 .t1c. -tra$)I-t: 
Charles K. Trible 
Assistant Attorney General 
Of Counsel for Respondent 

.. 

I 
i. 
! 
I 

' 
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CERTIFICATION 

I hereby certify that the original of the foregoing 

Notice of Appeal and Assignment of Error has been mailed to 

the Clerk of this Court for fil;i.ng and a true copy thereof 

has been likewise mailed to James P. Jones, Esquire, Penn, 

Stuart & Eskridge, P. o. Box 759, Abingdon, Virginia 24210, 

counsel for petitioner, on this 19th day of March, 1974 • 

ClACUIT COURT 
91(SHINGTON COUNTY; VA. 

. /(ft_~ (<~~t( 
Assistant Attorney General 

- 2 -

I I . .... ; 
I 

I 
i 

i 

I 
I 
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i .. 
~ 

Puge 9 
.. 
'fl 

~ ) 

' 2 the tax assessed in this case. Thank ~ou. 
I . 
i 

" ,. 
·-

MR. JONES: This is my first witness, Your Honor. 
~ ,,/ 

4 AMELIA B6 McCONNELL .j 

" 

: 

5 having first been duly sworn, was examined·. and deposed as 
:~ 
·' 
} 

6 follows: :.:~: 
~· 

~ 

7 
DIRECT EXAMINATION :0 

{ 

8 BY MR. JONES: 
' .. 

{~ 
;1 

9 Q. Would you state your name, pleas~? .. 
.. 

10 A. Amelia B. McConneli. '1 
·.• 

11 Where do you live? Q. ! ·~ • •• ~ . .. ,· 
-' 

12 

13 

A. I live approximately six miles South of Abingdon 

on Route 75 in Green Springs area. 

;I 

i 
14 Of Washington County, Virginia? Q. 

"' . "·' I 

1r,;: 
:.; 

' 

15 Of Washington County, Virginia. A. ' . . ~ . 
' ' ,, 

16 Q. Mrs. McConnell, by whom are yo~ employed? 
': 

17 A. I am employed by the Progressive Community Club. 
; 

18 I .believe the full ~orporate title of Progressive Q. ·'-
" 

19 

20 

Community Club is the Progre~sive Commtinity Club of Washington 

colnty, Virginia, Inc., iS. that right? _, '·' ,. 

. 
j' 

21 A. That's correct. 

22 Q. How long have you worked for the PCCT . 
. . ·' .. \. 

23 A. I have been working for Progressive Community Club 

24 simce December of 1966. 

25 Q. Is the Progressive Community-Club a Virginia non .. 
-. 

IRMA R. LYKINS 
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1 McConnell "' Direct Page 10 
L-~-,...-,...=-u-~~~~~__;__,_~_,__,_.,...,_..,--~-,...~~-,----.---.-~~~~-,...-,..._;._~~-,...-.~, 

2 stock corporation? 

'":f A~ It is chartered in the State of Virginia as a 

4 non-profit corporation~ yes. .... 
'...' · '·· .. \. 

5 Q. Does it nave Federal income tax exemption? 

6 A. .... l.." : 

- .!.I ...... 

. 7 Q .. ···And I believe the Progressive Community Club is 

8 a, was originally established as ·one of the Community Action 

9 Agencies of the Office of Economic Opportunity? 

10 A. · That's correct. ·-:·:·. :··; t ', .. ::· 

11 Q. · .; : Under the Federal Office of Economic Opportunity, 

12 is that correct? 

13 A. 

14 Q. 

···Yes. . /' ~··~ r, : · l •• ' :< .i r'. :: '· 

.... :·~:And as such·, it has and continues to administer 

IB a wide range of programs relating to social, health and other 

16 benefits in the County of Washington and City of Bristol, 

17 Virgin.ia? 

18 A. · :.•} Ye~, that's correct. 

19 What area are you concerned with? . ·.;n i 

20 t ! . I work:with the Child Development Head Start 

21 • •• ~~ .• ~ ~ > : Program. . .... , ... . .. 
. .;• .. ~ ... ~ •• ~ .• c~· • • · .. ~ 

22 Q. Has that program been in existence since you have 

23 been connected with the Progressive Community Club? 

24 A .. 

25 Q. 

Yes, it has;· .' .. :: ~ ~ 

How did you originally become involved or interestel 

IRMA B. LYKINS 
SHORTHAND REPORTER 

45 L.OWRY HIL.L. ROAD 
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1 
McConnell - Direct 

Page 11 

2 in such a program? 

3 A. Primarily as a parent and a taxpayer and an 

4 interested citizen in trying to en~ancc the educational 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

opportunity of the children in our particular area. I have 

served on the State level of Virginia Congress of Parents and 

Teachers as a Board member since about that time. I have 

been on the Board for ten years, an~ the.Virginia Congress of 

Parents and Teachers were very interested in incorporating 

and enhancing educational opportunities of all the children 

in the State of Virginia and that is what led to my interest 

in this particular job. .,. 

' ·, : ~ 

Q. Was the Head Start program one of the original 

programs put forth by the Federal Office of Economic 

tpportunity? 

~ .. , '_, I • Yes sir. ·. ;' 

Q. What Federal agency currently has supervision of 

~l.1e Head Start program? 

h The off ice of Child Development in the Department 

I' of Health, Education and Welfare. 

~. I believe it has been transferred from the office 

[£ Economic Opportunity fairly recently~ is that correct? 

l. 
1 · 

That's correct. 
': . ' ' . .. ~ 

Q. Would you describe the physical facilities that 

the Head Start program operated by the Progressive Community 

IRMA B. LYKINS 
SHORTHAND REPORTER 

45 LOWRY HILL ROAD 

BRISTOL, VIRGINIA 24201 
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1 
McConnell ~ Difect Page 12 

2 Club has? ', : l . ;·I 

A. You me~n in terms of location? 
.:. ~ .. 

3 

4 Q .. Yes .. 

5 A. The Progressive Community Club sponsors three 

6 Child Development Centers, one located.in the City of ·, ~ . 

7 Bristol; one in the Benhams area, which is Northwest of the 

8 City of Abingdon; and in the Damascus town, town of Damascus. 

9. Q. Are these, what sort of physical buildings are 

these oper~ted in? ~ . ~- >.: .i :. . t ... ~ ; • ' .... ; .. ... 10 . \ , ... '. 
·' 

11 A •. t}:te Child Dev~lopment Center is located in the 

12 Lee Street :aaptist Church. The Center in the Ben hams area 

13 is located in what was ·formerly an elementary school. The 

14 Center in the Damasc:us area is now located in the Damascus 

15 Presbyterian Church educational building~ · · 

16 Q. .How many children currently are involved in the 

17 Head Start Program at any one time? 

18 A. ~· · •~!A total of eighty~on~~ .• ·' i . /' .. 

19 Q. . " ,, And· are they divided among those three Centers? 

20 A. Among those, yes~· 

21 Q. How many st~ff members ·are employed in the Head 

22 Star~ Progra~? 

... 

23 A. There is a total of twenty-four, ·but they· ate not 

~ all located, you know, in one particular Center~ They are 

25 divided among the three Centers .. .'I'. ,1· ' 

IRMA B. LYKINS 
IHORTHANO REPORTER 
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b

QY! tlle HcadDSotyaorut know how many children have been served 

Program in Washington County since its 

4 M i1,lception, approximately? 

5 A. Approximately two thousand. . , 

.. '. '··; •' . ,.~ .. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Ql . How does a child enroll in the Head Start program 

blsically, generally speaking? 

Al Well, of course, we advertise in the newspaper, 

oter the radio,- by word of mouth. We have referrals from the 

Hlalth Department, Welfare Department, school system, m~y 
alencies refer children to us and we secure applications _ . 

fiom them and this is the manner in which they apply. __ 

Ql Are there geographical assignments of students to 

ohe of the particular schools? 

Al Well, the Centers primarily serve t.he geographical 

alea in which they are located. . . . · · ·, ., 

Q

5

pf read out And I believe the three of them you described are 

in the City of Bristol and Washington County, 

vt~ginia in different geographical areas, is that right? 

Al , 1 Yes, this. is correet. - · · .. --· 

Ql .· . What about transportation of _children to the 

clnters? . . . ·. 

Al . The transportat:on is pro-~ided .. through the program· 

ald we have three mini-buses,one for each Center, that 

p~ovid~s the transportation for the children to and from the 
I 

IRMA B. LYKINS 
IHORTHANO REPORTER 

45 LOWRY HILL ROAD 
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1 
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2 Centers. .. ' . \ ·~ . . ' ~ : . \' ' ' ' '· .' •. ; .., ! ' I,~ , , . 

3 Q. Is the staff that you have, what different 

4 positions, just what type of positions do you have? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

A. Well, we have a total of six classrooms among the 

three Centers. There are two staff people in each classroom 

working with particular children in that cliss. In addition 

to that, there is a coordinatbr ~nd a combination custodian • 

bus driver in e~ch Center. · There is a social service aid that 

works primarily with the Bristol Center, and a social service 

aid with the two County Centers.· We have a parent volunteer 

coordinator that works out of the office in the agency here 

in Abingdon and we have a coordinator and I,as administrator 

for the total program. : ' • . ~ :-· l· ... \ 

.. . .•. ; .. · '~ 
' "1,::. 

Q. What is, what was, initially, the purpose of the 

16 Head Start Program as it was originally founded? 

17 A. As I understand it, it was primarily designed by 

18 educators on a national level who wanted to enhance the 

19 learning experience of children in early childhood. I believe 

20 that they, I understand that they f~lt that the learning 

21 began before the age of siX, which 'is when our public schoor 

22 system takes children in the public school. ..... , r. 

' . 

23 Q •. - . Wha.t are the ages of the children that attend the 

24 Head Start Centers? !' ........ :·, ,\ .· 

'. 
25 A. ' ·Three to five .• '. 

IRMA B. LYKINS 
SHORTHAND REPORTER 

45 LOWRY HILL ROAD 

··:: 

i 
; 

'· 
! 

·1_ 
::.f' 

~. 
it 
~. 
~ 
? 
,J 
~· ;; 
I• 

~ ., 
'.{ .. 

~ 
"1 

~:· 

i, : 
:.~ 

t 
' . ., 



App. 35 

2 Q. Has this purpose that you mentioned, has that 

3 remained the purpose of the Head Start Program? 

A. Yes. 
. ··~.· ... ~ :.~, ..,,, .. 

5 Q. And this is a national program? . l: 

6 A. This is a national program. 

7 
Q .. Does the Department of Health, Education and 

8 Welfare prescribe standards and performance levels for all 

9 Head Start Programs around the country? 

10 
A. Yes. '(, .... \ .· .,. i 

11 Q. And the program that the Progressive Community Club 

12 operates attempts to meet those standards? 

13 A. We certainly attempt to meet that, yes. 

14 Q. Now have you, yourself, received training since . 

20 

21 

22 

23 

24 

25 

have been with the Head Start Program, since 1966? 

received training in the Head Start Program? 

Yes. ;, f·:'. - '" 

Have you attended conferences? 

Conferences, work shops, national meetings, 

Have 

" .. "' .. ' :l 

·. r 
'.' 

regional meetings. attended three or four different two•week 

work shops at the University of North Carolina. I have attendEd 

many at V.P.I. and I have served on a national advisory 

~o. uncil level, advising about the program. "· 

b Does the •• getting speci~ic in terms of the Head 

ktart Program, what happens to a child in terms of his schedule 

IRMA B. LYKINS 
SHORTHAND REPORTER 

45 LOWRY HILL ROAD 
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1 Pnge 

2 when he comes to a Head Start Center?. Is there a schedule or 

3 a ~ourse of study, a curriculum that the child follows?. 

4 A. Yes sir. 

5 Q. Could you explain that with maybe some concrete 

6 examples? '.·" ··, ' 

7 A. Well, of course, we have daily schedules for the 

8 children. We have units of work that run anywhere from two 

9 to fou~ weeks, depending on the length of time needed to help 

w the children understand these units of work. The units 

11 include Math concepts, Science, reading readiness, Nature, 

12 the community around them, art, music and various things of 

13 this nature. The units of work are planned, designed so that 

M it will meet the needs of the children at this particular age 

15 level and their level of understanding. 

16 Q .. You say the schedule is, for the day is prescribed 

17 ahead of time. What do you mean by that? 

18 A. By this I mean that the children in a Center have 

19 a particular amount of time during the day, and we have it 

w so scheduled that it can meet their needs for being creative, 

21 for learning common skills, verbalization, language, arts, 

22 block building, which increases their motor and muscle 

23 coordination; art activities Jn which they are taught to use 

24 crayons, tempora and different kinds of paint, which also 

25 increases their eye and hand coordination, which lead to 

IRMA B. LYKINS 
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the necessary skills to begin reading. 

Q. Does the staff and administrator meet periodically 

to make up these schedules? ... i;,. 

A. Yes. 

Q. Arc there limitations or guide lines concerning 

the economic background of the children who enroll in the ' . . . 
. ! 

Head Start schools? 

A. Yes sir. 

Q. What, basically, is that? 
.. ·~. ·.• . 

A. The guide lines that have been handed down require 

that.ninety percent of the children must fall within th~ low 

inc,lme economic level established by the Department; that 

ten percent of these children may be above the economic ·· '.: 

gui,de lines.. . u1 ,,,.·. . .. ". . .... 

Q. Is that the approximate percentage that you have 

currently? 

A. Yes. •. .. . . 

19 Q. The money that comes to support this program, where 

20 does it come from? I 
· .... \ 

21 A. Well, of murse, it is Federal funds and it comes 

22 to us from the Region Three, which is located in ~hiladelphia 

23 

24 

and that comes to us from that source. 

fujding. 1 

Vie apply directly for 

•. 'i. . ' 

25 Q. Is there any charge to the children or ~o their• 
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2 parents? 

Beginning in August of this year, -congress 

4 mandated that those children that were above the guide lines 

5 must pay. fee schedules according.to their demonstrated 

income. 6 .·.· 
) ·- r . •· ··~ ,:: . ; &. ~. ~ .' 

7 Q. Does the Progressive Community Club and your offic{, 

8 has it produced handbooks for the guidance of the various 

9 people conne~ted with the ~- . ~ . . .... ~ ,. 

10 A •. ·.· Yes, it has. "·. - ' 1 1 
' .... ·' 

11 Q. ,,...,Progressive Community Club? What sort of guide 

12 books? ',.J \., .. ,! .. : ... 

13 A.. .: ,, ' · We are preparing staff handbooks which outline 

14. the schools, the course of work, the job descriptions of the 

15 various people that work in the program, the community 

16 resources, train~ng that is being offered, schools and this 

17 sort of thing for the staff.' There is also produced ~a' 

18 handb~ok for the volunteers because we rely on volunteers from 

19 the community to come in and·help.us·andwe also provide a ' 

20 newspaper on a regular basis for the parents and interested 

21 people in the community, from the total program. We are also 

~ at the present time devising a handbook £or the parents 

23 which expl_ains the total program to them. . . 

24 Q. Now, the teachers in the clas•rooms, I think you 

1--__:2:.5:-ij.._s...,.a_i_d_y_o_u_h..,._a_d_s"""'.'i_x_a_c_t_u_a_l_c_l_a_s_s_r_o_o_m_s_a_m_o_n_g-:--t-h_e_t_h...,.r_e"""'.'e~C'-:-e_n_: _t_e_r_s-'--,_,_i_s
1 

__ .J-
,. 
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A. Right, and twelve members for those six classrooms. 

Q. What sort of training is provided'"for those ..,,, ... 

::lachers? 
We have regularly,.every month, in-service trainin~, 

wl1"ch is directed to teaching the teachers our methods in 

delling with the curriculum as it has been establish~d, in 

Mafh, Science, how to deal with discipline and.behavior of 

young children9 meeting their emotional needs, as well as 

thi corps work for the curriculum. 

Q .. Are the teachers required to have collegiate 

degrees? 
I- I'. 

A. No sir. ~ .. ,.~ .... ~·::~ 

Q. Are they requ~red .to meet cert~in levels·of .. 

training, in-joa and in-program training levels? 

A. Of course, they are required to participate in 

any training .that is offered through the program~ 

·n ·, . • c 

Q. I think you mentioned in terms of the curriculum, 
\ 

one of the things you mentioned was reading readiness, I 

I 
:~llieve? 

TH: COURT: 

This is correct. 
i . . ·- . ' 

l didn't hear you, Mr. Jones. 

Q.l Reading readiness. What is meant by that? What i~ 

ta
1

ght the children in regard to reading? Are they taught to 
t-~~~-tt~~-+-~~~~~~~~~~~~~~~~~~~........:...~~---~-'-~~~~~~+-~ .. 
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3 A .. Not unless they are ready, demonstrate an ability 

4 to recognize .words and ready to read. Any time a child 

5 demonstrates this need, that need is met. But specifically, 

6 reading is not taught. As far as reading readiness is 

7 ~rincerned, children must have eie and hand coordination; 

s they must know the significance of words across the page and · 

9 this sort of thing, and this is what is taught. 

10 Q. How does this affect the·m later when they are . " 

n taught to read? Is th.is a benefit? 

12 A. Well, it certainly i~ a. benefit. 

13 Q. ·,.,_ . What about in.re~ard to writing? 

14 A. :. By the same token, ch.ildren' s names are put on· thei1 

15 .own papers, any possessions they have so they can recognize 

~ their name and when they begin to want to do it themset~es, 

17 they are·: helped to iearn to write. . ' .. - . " 

18 Q. What about arithmetic or numbe·rs? 
' 

19 A. No. figures, counting, subtraction, adding, this 

20 sort of thing or numbers is taught. ~ .. 

21 Q~ . ', How about time, and dates and· so on? 

22 A. Learning to tell time, reading the clock and this 

23 sort of thing is also a part· of it ... 

24 Q. I think you mentioned Science. Explain •• 
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2 .Q. ••what is taught in that area? 

3 A •. Part of the aspect of the program is the children 
!, " 

4 learn about the world around them. In the course of this, 

5 they take nature walks, pick up various materials and bring 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

material in from home, such as rocks. ·They learn various 

thinis about geology, about the world around them; learn 

diffL·ent seasons of the year, going out and recognizing what 

treel, doing this sort of thing. ·· 

Q. l What is done for the'.children in regard to library 

book , or books, generally? 

A. Well, visits are made to the library. The program 

has books. There is story time. There is time for the 

chillren to sit down and look at th~ books. They learn how 

to tl11 stories from the pictures. They also visit the 
I 

libr~ry, and the Bookmobile comes to the center, County Centers. 

Chil1ren in the Bristol area go to the public library there. · 

Q. I think. you also· mentioned art and music. 

A •. . ' This is correct. . . ~ . \. '' ~ ·' : : ; . ' i '•. 
,, 

- ;.,•·' 

Q. I suppose in these areas that the normal things tha .. 

are aught with small children are taught? . ·.·. ' 

A. Yes. "!' . . 

Q. Now, the term, Day Care Center has been used, 

24 Mrs. McConnell, in connection with Head Start Programs. State 

' 

25 whct1
1
1cr or not that that is an appropriate term? ~· 
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A • Well, in the term that it provides care for 

people while they are at wo,rk, you might sify in one context ··"'· 

that it does, but any program that is funded for child 

development must also provide the educational experience. 

So, in that sense, I don•t know whether you would say it 

is relevant· to say it is a Day Care Center. 

Q. Is it a Day C~re Center or is it primarily an 

educational program for the children? 

A. tt is primarily an educational program for the 

children th~t attend that Center.. . ·· · 

Q . In, what comparison would you make between the 

Hea4 Start Program and the typical day car~, c~stodial care 

situation of which you are familiar? 

A. .. · 
··-·~- ~ ., .. As I understand it, a typical day care center 

provides primarily custodial care, someone watching to see 

that the children are not hurt. The child development center 

in a sense is a planned progr~m. · They have a planned 

curriculwn. They have a· sequence of events that take place 

leading the children toward an educational approach. 

Q. Based on your'~xperiertce in the program and your 

knowledge of its effect both in Washington County and 

nationwide, how successful has the Heid Start Program been 

in regard to the g~al$ that it has hadt 

A. I think"it's been very suc~essful, in that it has 
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counties to realize the value of pre-school 

and pre-school learning for young children. 

I 
helped the 

exJerience . ,;,_ ·.' 

Q. I Has the toncc~of pre-primary school education 

been one that has found acceptance recently or over the 

I past few years? i - ; .. t ~ 

A. I would say yes, in the past five years it has. 

Q. What has been the consensus among professional 

ed1 cators in regard to such pre•school education and 

I. . ? trai.n.i.ng. 

A. Well, many of our Colleges, of course, have added 

to their curriculum area childhood majors all the way through 

the Ph. D. Degree at this point in time and have been trying 

to 'prepare people to work with small children. 

MR.: JONES: I believe that's all I have, Your Honor. 

CROSS·EXAi~INATION 

BY MR. TRIBLE: 

Q. Mrs. McConnell, is that M · c C o n n e 1 1 (spelled)?· 

A. , Yes. 

Q. Did you state •• I didn't understand your 

edtcational background. 

I 
Would you give me your educational 

background? 

A. I attended Radford College in the College of Home 

Economics but primarily my training has been through the I • 
Of~ice of Child Development and Head Start and various 
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2 seminars, work shops and training programs. 
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So you might say that you have not studied formall 

childhood education? 

A. I don't know whethe~ you could say that or not. 

Q. In a collegiate major, in a College? 

A. I guess, strictly, you would have to say that is 

correct. But I don't know whethe~ I could make a statement 

to say that I have not had any training in early childhood. 

Q. I don't mean that, but .. you have not taken ~-~o~lege 

course in it for graduate credit? . , · .. , : ': :· ~ .,': 

A. No, I haven't. 
-,,. - f' ' 

Or under-graduate credit? What, exactly, are 

your duties with respect to.the corporation? Do you oversee 
... -· . . ,. - ' 

these three ..... 

A. Yes .. 

Q. '!11'"'Centers? 
. .' :. ' ' -· : : :. ' ·. ~ .. ·, .... 

A. I am ad!llinistl:'ative coordinator for the three 
' . 

[ - •,• .. . •. '· : :'~ '. ',; 
. Centers •. 

Q. You don't have any £unction with respect to the 

educatidnal aspect of the program, other than just ~s an 

administrator? 

A .. fart of IllY responsibility is to see that the 

training i~ provided.for the staff in these three Centers 

that will help them to perform their duties and to receive 
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2 Jhe training necessary to provide an education for pre

3 ~chool, as far as early childhood is concerned, 

4 ,."Q. Who employs the twelve individuals that work 
I 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

... ·..k .,._ 

directly with the children? , . ,. The Progressive Community Club. 

Q. 

Jome to you or do you haw a personnel administrator? 

1 I • 

Wellt when they went to apply for a job, do they 

They come to the agency for the applications and 

till them out. They come to me or the assistant administrator 

If t~e Child.Deve~opment ~rogram.and.we.have a personnel 

committee who reviews their applications and interviews 

1pplicants, - · 

Q. What qualifications would one be required to have 

~rior to being •ngaged as one of these twelve individuals 

io work witb tile children? ..... . ; , ... ,_ , 

A. I believe that our qualifications state that they 

just he warm individuals with.an interest in young children 

i:: ::e w::: r ~ :::e :m::: t t::: :r:: • n ece ss ary for them '~o learn - . 

I 
Q. 

+ r· 
job? 
I 
1· 

Do most of .the~ have children of their own? 

Yes. : . t ~ .... 

What about the educational requirements for the 

Do they have to have High School education? 

High School diploma. .··L. 
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2 Q. There is no rcq~irement that they have had, prior 

3 to coming with the Progressive organiz~tion, any formal 

4 education with respect to childhood development? 

5 A. 
• ' ~ ' . . l .• ·. 

.. ' 

6 Q. Do you have any of the t~elve who have had such 

7 education? 
• ..I' •• ~ 

. ! : t .. •1• ... 

! , .. . . ~ ~ . A. Yes.· 8 

9 
':..; · . . :·. Prior to being employed? And how many do you have? 

10 A • .. We have three people at this time who have degrees. 
• l 

11 We have others who have several hours towards a degree. 

12 Q .. Of the three with degrees, did any of these have· 

13 ' a degree in, a major in childhood education development? 

14 A.' · · · ···~believe one ot the"three has a minor in early 

15 childhood, a B.s. in Home Economics, whic.h includes many 
. . '· 

16 courses iri early childhood and child'deielopment. 

17 

18 

19 

20 

21 

22 

. ! . . 

Q. Turning to the program, would it be fair to say tha~ 

it seeks to prepare disadvantaged children probably in the· 

same level o·f development as more. ··advantaged- children by the 

time of the first grade of the public schools or kindergarten? 

A ... · t~· ,_. ;· ·· Would you re•state that? 

Q .. W.ell, I probably made it too complicated. I am 

23 just trying to find out if the objective of ·this program is 

~ to more or less raise the ~evelopment of children from more 

25 disadvantaged backgrounds to that that you would find, say, in 
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Page 

the average middle-class home, so that they would all enter tl e 

first grade on approximately the same standards? 

.. A. I guess what I am having the problem with is the 

disadvantaged as opposed to the middle•class. 

ar~ disadvantaged children in the middle-class 

need this same type of education. · , 

Because there 

homes that alsc 

·. · ... 

Q. Let me say e~onomically disadvantaged, then, since 

there are ninety percent of them have to be from homes with 

a dertain maximum income, I guess economically disadvantaged 

wolld be ... -

A. I think that would be a better statement. 

Q. If you use economically disadvantaged in comparisor 

to economically advantaged children then, would the objective 

be to bring the e~onomically disadvantaged up to the 

development 

chlldren by 

I 
schools? 

A. 

Q. 

level of the average economically advantaged 

the time they enter the first grade in public 

·-·. -," 
. \' 
. ·' 

Here again, I have a problem. 

Well, just tell me simply what you are· trying to do 

with these children? I have heard the educational aspects 

of it., If the child did not attend this program, would he 

go into the public schools less prepared? 

A. l think this is correct. 

Q. Well, if he graduates through the public schools, I 
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2 presume that by th~ time he's in the second or third grade,. 

f~it is to say, going through the public schools, having had 3 

4 tl1is program, is he going to be better qualified to compete 

5 with :the others that have not had this program or is he going 

to be ahead of those? \: 1. 
, •• ,~· I 

. . 6 

7 A. ,. I would certainly hope he would be able to compete. 

8 Q. Do you have a kindergarten here? .. 

9 A •. .. .. •\ Public school kindergarten. , . 
' 

10 Q. Public school? ~ ... ,. 
,, I ~·) -~ ~· • .. }:: < . ' .:.S '•: 

11 A. Yes, we do. ~· e . .... i • -~ •• ~ "> .. ;' ! ·" 

12 Q. When they go into that, do they go in at a greater, 

13 with a greater background than the average child that has 

14 not had this program? 
., 

15 
: A. .... ·.· , .. ·.·We uuderstand that this is the case .. 

16 Q. .. But you don't know, since you are not working in 

17 the public schools, you really can't say, I guess? 

18 A. We have been told by the public schools that they 

19 'Were much better prepared than those ·who do not attend the., •. 

20 program. 

21 Q. ·'·Are they much better prepared than what we have 

22 denominated as economically·advantaged children, who did .... 

23 not attend the program? " ~.' ~· .. ..... '!' ·.I 

24 A. ·. I don't have any way .of learning that .. 

25 Q. ··;Right, that's ·understandable. If you could just 
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Jive the Court a general idea of ~hat a child might do during 

Jhe day there at the Center. Just the routine day, without 
.... I ·. . . 

going into extensive detail, but how much time, for instance, 

Jould he spend with books and how much with rest and how 

~uch with play and that sort of thing. It might give us ~ 
,etter idea of the average day at the Center. •, 

A~ . WHen the children come into the Center, we have 

Jhe classroom divided into areas of interest. There is a 

J
1

lock.building area; there is a housekeeping area; there is.· 

a music center, an art center; there i~ a library .center, . 

lere the children can go and read books. They have a certain 

period of time, say ab~ut a half an hour as they come into 

the Center that they go into one of these centers of learning 

and explore for themselves. Then they go from that to another 

center where the activities are planned. They have art work 

each day; they have work where they learn how to enjoy 

records, use the record players; they have a period of time 

in which they have stories read; they have puppets; they have 

fiannel boards in which they can take stories they have learnei 

aid tell their own stories and demonstrate this to other 
I . 

children and to the adults in the classtoom~ they learn Scienc~, 

Mkth; they learn the many differences ..... what is greater 
I 

I 

i 
~ 

' 

. ' 

. i 

• . 
24 

25 

than, more than, smaller, bigger, this sort of thing that is 

1----=-ll--n...!-~-c-e_s_s_a_r_:y_f_o_r_t_h_e_m __ t_o:__l_e_a_r_n_h_o_w_t_o_r_e_a_d_. __:.__:_ ________ ._. _._. r--.: 
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2 Q. Would one of your children be ~ble to look at the 

3 
··j; ..• 

clock, for instance, and tell us what time it is? 

4 A. Possiblf, after they have been there six months 

5 or so, because they come to us at the age of three. And by 

6 and large, by the time they leave the Center after a year's 

7 activities, the majority of them can tell time. You know, 

8 children are individuals. 

9 Q• Right, I understand that. What I am interested in 

10 is the· average lndividual that is in your program, of course, 

11 not the most gifted or the.least gifted, but the average. The 

12 average child, would he be able to read by the time he is 

13 ready to enter the kindergarten program in the public schools' 

14 A. We don't teach reading as such. He would be 

15 ready to begin to read .. '..· ... ,. -t; :, ' . l.' •;;. ,:~ . ' .. •\.'.,:, : .. ~ ,j .. . ' 
' 

' 
16 Q. ·Ready to learn to ·read? .. 

17 A •. Ready to learn to read. There·are many things 

18 that go into helping the· child to·be able to read .. 

19 Q. How far would he be able to get? ·Would he know 

20 the numbers from one to ten or one to one hundred? 

21 A .. ·That, here again, depends on the individual. 

22 Some can count to one hundred; some can only count to ten, 

23 depends on their individual capability and their aptitude -

24 for it. . ' ., ~. 'i 
,, ;, 1 '·· 

25 Q. Would most of them, say. be able to count from one 
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I 
to ten? .i 

. f · 
~. 

f · 
to ten, if not more. 

I r· 
letters of the alphabet? 

Yes. 

One to fifty, one to one hundred? 

I am sure the majority of them could count at leas1 

: ... < 

What about ABCs, would they know the twenty~six 

- . . ~ .. .". .. ' : :' .. ...:·. 

I t · ·We are not a structured program as such. They can 

J:cognize the letters, but as far as repeating by rote, they 
I 

do not. They do sing songs that include all of them, but 

.I it would not, as saying the twenty-six letters of the alphabet, 

jven though they can sing all of them~ · It is the manner in 

Jhich it is done. . . . . ; ~ .. : '. 

J. ··' If you gave them three blocks in sequence from the 

Jiddle of the alphabet, would they be able to organize them, 

I 
H I J, instead of backwards? 

1. 
J. 
~. 

I have~'t attempted that. This, I cannot say. 

What type of Science program do you have? 

. The children, of course, go on nature walks. 

learn about the birds; they learn about the seasons; they 

They 

learn about the trees around them, rocks, bird. nests, this 

sort of thing and they have a Science table.in their class-

room, which they are welcome to bring things they have picked 

up themselves, and they discuss. ··· 

'\ 

I. 
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2 Q • Have you raised any children of your· own? 

3 Yes sir. ; ·: .'.: . .. 1 
•' 

4 Q. How many did you haveT ,.· ... 

5 Seven. '' 

6 Q. Seven? Did your children attend any pre~school 

7 program? .. :· ~ 

8 A. No sir, we didn't have public school kindergarten 

9 or a program of this nature when. my children were young. 

10 Did you attempt.in any way to work with them as 

11 far as.th~ letters ot the alphabet, the numbers, the seasons, 

12 aµd that so rt of thin.g during the time .. -

13 A. As time perm.ittedt. since they were all young at the 

14 same time, that rather limits your amount of time wh.en you 

15 have to work, when you have~~even children under ten years of 

16 age at the same time. 

17 Q. Well, if you had had such a program available, woul~ 

18 you have sent your children to it? 

19 A. I certainly would. I attended kindergarten myself, 

~ and I was very unhappy my children didn't have it available. 

21 So you might say that was an·added impetus that I get this 

~ experience for children. 

23 Q • 

24 A. 

25 Q. 

The kindergart~n age,' I guess. is five? 

This is correct. 

You do not do anything with respect to children 
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',,~! 
that are of the age that they can enter kindergarten? 

11 · l . . Not at this time. When the program began it was ' ·· .. ,. J 
primarily for children, for age five, before public kinder- f 

+rten crune into being, for the children in this area. But .1 
at the present time, we take no children age five unless ~ 

Jhcy are referred to us by the school system or by the Health 

Jnd Welfare Departments. And this has to be worked out with 

i~e system.You mentio~ed library, how many books do you have 

ln each of the Centers or just approximately? 

Approximately fifty. 
t, ·., 
~ This w6uld be fifty books for one-third of eighty· 

rne children, I suppose? In other words, you have one hundred 

~ifty books and you have eighty•one children? 

l. 
b. 
A .. 

Q. 

the 

the 

A. 

Q. 

with 

A. 

Yes. . ~ : ' .. :· ~ .. ! .. ; 

So, you have an average of two books perchild? ... 

Right. . . . · . .,, .. ·.,·· '.. (·' ' . '· ·~ ...... .., 

' 
Do you know, or .... well, are you a member or is 

organization a member of the National Association for 

Education of Young Children, Washington, D. C.? 

Yes, I am.· ( 
. \ •' i•; .·. ' ... .. ; . . ' 

And are any of the twelve individuals that work 

the children 

Part of 

members? 

them are, yes. 
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Q. Are you familiar with the Montessorian school 
.. ... concept? .. 

'. ~ ... . .;; .. . . A. Yes. 

Q. . If you had to attempt to compare your program with 

its, how would it stand, what would be the similarities 

and dis•similarities? 

A. The similarities are, we attempt to do the same 

things they do, in allowing the child· to learn at his own rat4 

of speed and io be creative as he learns. But as far as the 
\ 

Montessorian·system, it is a very expensive system, as far 

as the materials and equipment· they have to work with. 

And as I understand it; from visiting various Montessorian 

schools, the majority of those children are what you would 

say·gifted and very affluent~ 
. ,·:;, .,. 

Q~~ " .. ~- • .i:-" You would probably say, as far as equipmcnt .. and 

facilities, and so forth, they would be much better financed? 

More expensiveli financed. We think we are very 
.... 

well equipped. 

MR. TRIBLE: 

MR. JONES: 

... \ 

'~I think ...... i ·don• t believe I have any 

further questions; thank you. I• 

Just a couple of questions, Your Honor,that 

came up during the cross~examination. · · 

RE-DIRECT EXAMINATION . ~ . . . 
BY MR. JONES: 
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Q. We were.talking about the hours. Are there 

3 regular hours for the Head Star.t Centers? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

l4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A. Yes, the children are there at least four hours 

a day. 

Q. When did public school kindergarten start in the 

area served by the Progressive ·community Club? 

A. I cannot recall whether it was '70 or '71, because 

fol many years we had a summer program and it was operated 

pajt of the,time jointly with the school system to provide 

a summer kindergarten experience. 

Q. .. But in terms of a regular kindergarten program, 

that's just started in the last few years? 

A. Yes. .. \,•.,: 

Q. Now, how does that compare with the public school 

ki1lt•dergarten? 

ar you not? 

I assume you are familiar with. its program, 

.·: ;. 

A. To some degree. 

Q. . How does it compare with the training that is 

received in the Head Start Centers? .. ' I 

A. Well, I.think it is very, apparently about the 

same, other than the public school kindergarten is more 

structured and that the children are not as·free to move 

24 arpund and learn at their own rate. .The Head Start Centers 

25 are what I would consider an open classroom concept, which 
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2 hasn't come. into th~ total educational system, as far as 

3 elementary schools are concerned at this pointa 
' . ~JI·., •. 

4 Q. This open classroom system, you consider that the 

5 Head Start Centers operate under the open classroom system? 

6 A. Yes.· 

7 Q. , Is that an important concept today in education of 

8 children, both in elementary school and pre~elementary school? 

9 A. As l understand from reading various educational 

ro -journals, early child~ood through the secondary school is 

11 there is more-freedom needed for children to progress, and 

12 the open classroom term teaching concept is very desirable. 

13 Q. What is t~e open classroom, just -~ 

14 A. !·guess you could say specifically, it is allowing 

IB a child to move from one area of learning, going from Math 

16 to Science at his own rat·e of speed, rather than sitting at 

n a desk without being allowed to speak or open his mouth. 

18 Q. Do you know whether' or not the Washington· County 

19 School System is planning on the· construction of new 

20 elementary schools to adopt the open classroom system? 

21 A. The open classroom is now being used in some portio1s 

22 of the educational system, at certain schools now. 

~ Q. That is, in the public schools? 

24 A .. Yes. . .. ,·:' ... ·· 

25 Q .. Elementary schools? · I• ........ f: 

; \ .... 

' \ 
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2 A. This is correct. I don't believe it is being 

3_ used in all of the elementary schools at this time. 
:;:.' . .. ,. . :•· .. ,•, 

4 Q. Do you attempt to work with the Public School 

5 authorities in terms of coordination of your program with the 

6 elementary schools? 

7 A. Very closely .. 

8 MR. JONES: THat 1 s all. Does Your Honor have any 

9 questions? .· .: ' ; ' I •. · ; I ·'.', 

10 THE COURT: . Mrs, McConnell, you say we accept no 

11 children -un--1.-ess .. f:ive years of age, unless the SchootI. 

12 System refers a child to you. Does the School 

13 System refer any child to you? 

14 A. Ye~ sir, on occasion they have. 

15 THE COURT: · -. :--:. ·Did I. understand you, is the correct 

16 name of this association Mr. Trible asked you, . 

17 the National Association of Education for the 

18 Young Children? 

19 A. Yes sir. ., . . . . ' ;,\ 

20 THE COURT: Is that it's.correct terminology? 

21 . A. Yes sir • " .. 

22 THE COURT: . And you are a member of it? 

23 A. Yes sir. 

24 THE COURT: All right. any further questions, gentlemen~ 

25 MR. JONES: We have no .further evidence, Your Honor. 

IRMA 8. LYKINS 
SHORTHANO REPORTER 



· ................. ; ...... ~ .. - ·-···--····-· ······· ... -· .. ····~- .... ···-~· 

App. 58 

1 
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2 Q. '-~·Mr •. Lewis, would you state your name and occupatio 

3 for the Court? •· 
. ' ". 

4 A. Frank w. Lewis Ill, Director of the Sales Tax 

5 Division. 

6 Q. How long have you been employed by the Virginia 

7 Department of Taxation? 

8 A. '67, August. . ' ~ . : j . 

9 Q. 'And how much of the period from '67 to the present 

10 time have you been ~ngaged with the sales and use tax divisio ? 

11 A. The entire time. 

12 Q. When you' were employed, what was your position, in 

13 '671 ',• 

14 · A. I ·began as, answering correspondence from tax-

15 payers on how the tax applied to val'.ious businesses and items 
\ 

16 
. .., : "l 

' " 
. . . 

of ~ersonal propert~~ 
...... 

' 

17 Was this in ~he Regional Office? Q. 
. ; 

18 A. ~I : ' .. 

Q. 

A. 

21 the Northern Virginia District Office in Falls Church t Virgin· a, 

22 and supervised one of the District Field Offices. 

23 Q. · What were your· duties there as supervisor in the 

24 Northern District Virginia.Office? .. , •' 

25 A. 

. ' 

I was res onsible for about ei ht counties and thre 
IRMA B. LYKINS 
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· citiks, 2 
and the responsibility ~as for su~i~vision of about 

3 
thi·r y personnel, about half of which were auditors that 

4 were auditing for sales tax, and the other half were collecto s 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

who were especially for collecting delinquent taxes, and 

the lesponsibilities we~e to supervise thai group. Also, 

to assist taxpayers in the entire Northern Virginia area on 

any sales tax questions and help them with writings or 

whatever in the matter of sales tax problems. 

Q. How long were you in that position? 

A. Abo'ut two years. 

Q. What position did you go to following that period 

of ttime? : :', 

A .. I returned to the Regional Home Office and was 

15 
sup~rvisor of field operations for the State, which was all 

IB eig!t District Offices and all the field operations 

throhghout the whole State. · · · 17 

18 Q. In that position. did you have any responsibility 

19 

20 

21 

22 

23 

24 

25 

for tax policy? 

A. Yes, one of the prime ~esporisibilities was to meet 

with representatives in various busines~es wh6 had been 

au~ited but did not agree with the audit ~s fat ~s th~ tax 

application. 

Q. Now, how long were you supervisor of field operatic s 

be !ore you were promoted as. Director to the Sales and Use Tax 
I I IRMA B. LYKINS 
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2 Division? · 1· · 

3 A. I believe it was ~bout a year, a year and a half. 

4 Q. How long have you been Director of the Sales 

5 and Use Tax Division? 

6 A. Approximately two years. 

7 Q. In that position to whom do you report? 

8 A. To the acting State Tax Commissioner at the present 

9 .time, Mr. Stewart W. Connell.. · .Normally, I would report to the 

10 Assistant Tax Commis~ioner, but the Department hasn't had one 
-.-.!J"<"t -.).'t-

11 since the former Commissioner, Mr. ·Forbes ,has been acting 

12 as Secretary of Flnan~e. 

13 Q. \ ; . Would it be £ail: to say you are the highest policy 

14 making official in the Department dealing exclusively with· 

15 sa,les and use tax~ 

16 A. t :1 ,·Next to the Commissioner, at the present time. 

17 Q.. . \ · .. : But he. does not .. deal exclusively with sales and 

18 use tax? 

19 A. That's true. ':.,.: ,f 

20 Q. Now, in this positiont since your employment with 

21 the Department in 1967, have· you had occasion on various 

22 audits or contact with taxpayers to. app.ly the exemption in 

23 Section 58~441.6 (t)? 'i 

24 A. 

25 Q. 

Yes. 

And what has been the Department's application_, of 
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this exemption? In other words, what criteria must a tax-

payer meet before the exemption has been allowed? 
I ~\ ; ' 

A. Well, generally, we fo1low the criteria, first, 

the,rganization has to be non•profit; has to be something 

like a college with a faculty, student body and the prescribec 

cou1ses of study and has to be above pre•grade school, and if 

it meets those tests, generally the rule has been to grant 

the exemption. If it does not, the rule has been not to 

grant the exemption. : ,'.1 

Q. Without ~· of course, we realize that Section 58-4( 

prohibits any member of the Department from divulging any 

. f I . . h . 1 b in ormation wit respect to any particu ar taxpayer, ut 

hav1 there been appli.cations from any of the Montessorian 

schools, without naming any specific school, for an exemption 
I - . 

under this Statute? 

MR. I JONES: Excuse me, Your Honor, I really don't 

think this is relevant. I think the guide lines 

that Mr. Lewis has testified to, of course, are 

'contained in the regulations in large part, and 

I think they are admissible• but what the Departme1t 

· ·~ · does in individual cases really doesn '_t seem to me 

·to be relevant to His Honor's determination as to 

what the interpretation of the Statute is. 

MR. TRIBLE: Well, the witness_ for the Petitioner has 
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2 indicated a familiarity with the Montessorian school 
···.' ··•··· 

3 concept and has indicated that there are certain 

4 similarities between that school and this in• 

5 stitution. And we feel that all the Department is 

6 trying to do is to get information before the 

7 Court as to its application of the law, unifonnly 

8 throughout the Commonwealth. since the inception of 

9 the Sales and Use Tax Statute. And certainly, the 

10 Courts have held that·the administrative construction 

11 of the Statute is erititled to great weight. l.. i 

12 .~ - ,·. An.d obviously; in this case, the administrative 

13 · · · r• .. ' · . constructicm is that the exemption does not apply 

14 ·' '·,.~ · or we would not be here tod;;iy. But it would appear 

15 .· .. ' .. .,.-:, .f:, ·beneficial to the Court to have a partial backgroun 1 

16 ... :_-,., 1 j' as to the uniformity of administration, certainly, 

17 so that it would not be construed that this was 

18 ~-.· ( any Unusual case or that the exemption has not 

19 been applied uniformly. I think the question 

20 : i. -__ ·I asked was .designed to do nothiJ1& more than that. 

21 THE COURT: '' Ov~rruled ;_ go a}tead. ; . ~. , 

~ MR. TRIBLE: .. ,Now then, could you read back that question 

23 A. The question is whether any Montessorian schools 

24 have applied and the answer is yes. 

25 Q. Did the Dep~rtment grant them an exemption? 

IRMA B. LYKINS 
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2 A. No• they did not. 

3 Q .. And what was the reason that they did not qualify, 

4 were the)' non-profit? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. They were non-profit, but the Department felt 

that pre ... grade school education is not something like a college 

and those schools are pre•grade school education, the type of 

eduoation that is taught in the home by'Mothers and Fathers. 

Q. Now, is there anything unusual about the facts in 

this particular case? You have.been present in the Court 

and you have heard the evidence and you .have an understanding 

of what transpires during the day at these child care centers. 

I 
Is there anything in these facts that would indicate to you 

thal the exemption is warranted or after hearing all of the 

evi1ence, are you satisfied that this taxpayer has been treate1i 

exaltly like others in similar situations? 

A. I · I believe that this taxpayer has been treated the 

saml as others in pre-school education type activity. 

Q. Are you familiar with ..... 

MR. TRIBLE: Counsel, do you agree -- Your Honor, please 

we would like to introduce into evidence at this 

time a copy of the Retail Sales and Use Tax Rules 

and Regulations, a copy·'of form ST•7, Consumers 

Use Tax Return. 

(Exhibits marked, Respondent's Exhibits l through S 
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2 for government use only. . ,, . . ' .·~ ::i : : : .\ ' 

fa 

~ 
: 

Q. · If the Department were required to administer 
· .. 

3 

4 the exemption under 44le6 (t) in such a manner that certain 

5 pre-grade school programs would be ~Iltitled to the exemption 

6 but ·others not, based upon the extent of the training 

7 activity and quality of the programs and background of . I . 

s instructors, and amount of equipment and: ,library available,. 

9 what difficulty,,if any, would ari~e in that type of 

10 situation? 

11 A. It would be difficul~ to 4~termine where to draw 

12 the line on the exemption, ba.sed on, for instance, whether 

l3 one nursery school taught the alphabet and the other one did 

14 not; and one tau,ght various types of thj.ngs. It would be 

15 extremely difficult to administer,. if you make the judgment · 

16 as to who should have-exemption. and.who should not have 

TI exemption. It could also get to t~e ridiculous, that the 

18 housewife had to teach her child how to build blocks and 

19 wanted to avoid paying tax on the blocks when she bought 

20 them. . , 
' . 'I 

" I I ·• • .. 

21 Q. Do you feel like the manner in which the exemption. 

22 has been •dministered since the inceptio~ or passing of the 

23 Statute ha~ been even.handed and applied on a uniform basis 

24 throughout the Commonwealth?· 

25 A. Thete•s certainly been an ~ttempt .to apply it uniformlr 
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anJ equally throughout the Commonwealth. 

MR.I TRIBLE: · I have no further questions. 

CROSSMEXAMINATION 

BY MR. JONES: 

50 
Pnge 

. ; 

Q. Mr. Lewis, you stated that the Department construed 

•'+; .. :, . . ·. .;. I, 

441.6 (t), the institution of learning exemption, under c~rtain 
I 

guide lines; and I think you mentioned those as one, it would 

hat to be non•profit. Of course, that's stated in the 

stltute. And the other was that it would have to ·be like a 

cJ1ege, and you said there were certain things that meant it 

wal like a College. What were those again? , 

A .. A faculty, student body and prescribed course of 

study. ., .. t · : . ~~ ~ .. ·~, I '.; ·: ~ •• l.. ~. ' ; .t ,j:·: ; •>'• I. 

Q. ... , Of course, under your construction that could be 

the first grade, ,;in a private school, c9nducted not for profit, 

the average first grade would meet those requirements, would 

thley not? \ .. 

A. 

Q .. 

at 

ij 
A.I 
QJ 
i1 

' .. 
; .•' · .. I would think so, yes sir.· 

And then the final construction is ·that it must be 

least the first grade under our normal system of education, 

that correct? 

Yes sir. 

And that's the crucial one in the present case, is 

not? Isn't that.the problem with the Department grantin~ 
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2 the exemption in the pre~ent cas~T 

3 A. Wha.t would the problem be again, sir? 

4 Q. That it doesn't meet the gqide line of ~ein.g at 

5 least the first grade? 

6 A. Not necessarily the first grad~. That's a pre~ 

7 grade school. :• 

8 Q. My point is, the Department has a rule in th.e 

9 construction of this Statute, that ~o institution of ~earning, 

10 even if it meets all the other criteria, no institution of 

11 learning can get ~rom the Departmen~ an exemption unless 

12 it is at least the first grade~ is that correct? 

13 A. Not necessarily so. However, through testimony 

M here, it's been heard that some High ~chools and elementary 

15 schools might include a ~indergarte~ level structure in 

16 their schools.· ·Strictly on an administrative type of outc 
... 

TI look it would be rather ridiculous ~o limit an elementary 

18 school exemption only on, the first grade up and try to figure 

19 out what they bought for the kindergarten. 
,,.. 

20 Q. , .... So, in other words• if a private school -· we . . ' 

21 are just talking about private schools here because public 

22 schools. have.· a· kindergarten. exemption, don• t they? 

23 A. ·Yes, they do .. · 

24 Q. l'ie are just talking about privately operated 

25 schools. If a private school has a kinder ~rten . then the 
'-'--'--~~-U-~...,.-~~~~...,.-____;~~'--~...,.-...,.-...,.-...,.-_.;....;..._:,-..,..___,,,.,_::..~~...;;....;;.-0--'-L-_,=_..;..;....,_~...,.-~-t-~--~ 

IRMA B. LYKINS 
IHORTHl\ND REPORTER 

45 LOW~Y .HILL ROAO 

,./ ., 
~ .·· 



App. 67 

Lcwlis • Cross 52 
1 ~p 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

kijder.garten is exempi, too, is it nott 

A. This has never really bee~ faced, to decide, to 

be honest with you. 

Q. I thought you just said those are administrative 

problems? 

A J This has never come up and no one has ever said, 

we have ·a kindergarten in our elementary school, and does 

this mean we don't have an exemption for the kindergarten. 

Holever, there is some possibility and if it came up ..... 

Q. It would be exempt? .. 

A. It would b'e difficult to try to tax one claim within 
- -

office. 
• ·1· 

our " 

Q. So, . really the construction is.it may meet all 

other criteria in the institution of learning, but if it 

doisn•t have grades above, the first and above, then it 

c~•t get the exemption? 

the 

18 A .. Yes sir. 

19 Q. · And that is regardless of any evidence presented to 

20 

21 

the Department concerning the educational equipment or the ; 

edlcati~al nature of the particular institution? 

22 A. No sir. All· thi facts would have t6 be sent in. 

23 Q. Mr. Lewis, I c~n•t understand. That is either the 

24 rule or it is not. That's the g~neral guide line you follow~ 

25 A. But I.can see where there would be a nossihilitv 
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2 that schools were actuall¥ .set up and taught to r~ally 

3 advanced children. The facts have to be submitted. 

4 Q. So then, you admit that it does depend on the facts ,_. 

5 of the individual case? 
' ~. ". . 

6 Yes •. (' 

7 Q .. As to whether it is an educational institution? 

8 A .. Yes sir. 

9 Q,. . And it doesn't neces;;arily depend then on whether 

10 it is pre~school, pre~grade school or not? 

11 A •.. That•s just been the general rule .. 

12 Q. That's just the rule of t~umb? 

13 A. Yes.sir. 
~ '. - . .i ' ' . 

14 Q. 
._: ,l .: ;,.., 

. But it does, in fact, depend on ihe facts of the 
..... , .. 

15 inidi vid~al case concerning evidell~e ptesented t~ you, to 

16 the Department concerning the e~uc~~i91lal b~nefits and µature 
' ... '· 

17 of the parti~ular school? ;· ·.' ...... t ,, /; '(. ; .:: •,' •·" 

18 A .. Yes •. 

And. just in your judgment or the Department's 19 Q ... . .. ,,, ,· : " . ~ ! . . . · .. : . 

20 judgment or whoever happened to loqk at this school lnitially, 
, ' ' • : f., ·~ • ; ~; ' I 1 

21 it fell on one side .of the. scale, is that correct? 
. ·. . ~- :· .. : : : . ·.. . ... 

22 A. The taxable side. 

23 Q .. The taxable side? And the Montessorian scho.ols 
. ,· 

~ were also judged, based on all their facts, is that co~rect? 

25 A. Ye.s sir. 
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Ql And they fell on the taxable side? 

.Al . Yes sir. I might.have to correct what I have give .• 

Ilmiy have given the idea there has been given an exemption 

t· .pre-grade schools. To my knowledge, there never has. 

Tie whole principle behind this 1s simply there are so many 

types of organizations and agencies ln the area of education 

flr children at young ages -- this is also done in the homes -

.Id - - . - I .. fl h in ay care centers, in nursery centers. t is JUSt _ e t t at 

pJe-grade school i~ no~, could not Le ~onsidered something 

lJke a college. ,-. 

12 - Q. Well, again, I am confused, Mr. Lewis. It seems 

13 

14 

15 

16 

17 

18 

to' me that either this pre-~rade s~ool test is a final 

one or it is not. In fact, I tho¥ght you said in •nswer to 
I 

M~,. Trible's question that that-~as one of ~he criteria, 

that if it was pre~grade school, it could not get an exemption 

But then I thought you said to me, that wasn't necessarily. 

tr e, the Department would look at all the facts and that was 

19 just one factor to conside~-alo~g with others. Which is it? 

20 A. I am just considering there is a possibility that 

21 future may hold three to five yea~ old children taking 

22 Hi h School courses, and if something like this would happen, 

23 yol would have to look at the facts and- not . I -- - just m•ke a judgmen 

24 that pre-grade school education is out.; 

._ __ _:2:.:5~oi..!·~'-..,....---..!!W.!.!h~a..k_..a.J.L.l.l..W.....__.i....u...~~-to five yoa r o-1-ds 
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2 courses that were called High School courses but were 

3 takin~ courses that were in the opinion of those who 

4 know, were educational? 

5 A. We would just have tq take a look at these and see 

if a different interpretation -· 6 ; .. ·;:,.·· ,· . ;, 

7 Q. You would just have to ~o i~ on a .. case by case 

basis? : .. ~ .. 
'..-:.' f :1 '· • ·.'! 

,~ .,., 
: f··· 

8 

A. Yes sir. 
... -~- '.~· •:7 ~-~ ,,. ~:· 

10 Q. Now, you ...... there's been introduced in evidence 
....... 

11 the "Consumer's Use Tax Return" ··a~d the "Dealer's Sales Tax 

12 

13 

14 

15 . 

16 

17 

18 

19 

20 

21 

22 

23 

Return". Now, as I understand the ge.neral scheme of things, 

the vast majority of_ monies that the Department receives 

through the_ Sales and Use Ta~. Act comes from dealeJ;"s; that 

is, sellers and vendors· of personal property at retail who 

collect the tax upon the.sale of the personal property and 

then remit it monthly to the State, is that true? 

That's true. 
·" 

Q. , .:.· .·But the Act also provides for a tax on the con• 

su~er or user o_f personal prope_rJY_ where it has. not been 

previously taxed? 
•'I 

A. 
. - ··• 

Q. ~d. _if _you wetit into another St-ate and hrought somE 

24 p_roperty back in that had not been. taxed when it was .sold, 

25 theoretically, you are supp6sed to pay a use tax? 
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.. fhat we are going to do that. 2 

~. And this was a first audit? 

I. Yes, it was. 

b. So, if you audited Progressive Community Club 

bubsequently, you would not recommend to waive the penalty? 

l. No, I would not. 

l1R. TRIBLE: 

3 

4 

5 

6 

7 

8 No further questions. 

; .·. 

9 I have no further evidence. 

10 MR. JONES: Let me put Mrs. McCortnell back on the stanc 

11 just for a moment, Your Honor, and ask her about 

12 that thing Your Honor has mentioned. 

13 AT THIS POINT, AMELIA B. McCONELL was recalled 

14 for further 

15 

16 

17 

RE~DIRECT EXA~INATION 

BY MR. JONES: ' ' . 

Q. Mrs. McConnell, is the Head Start Program operated 

18 by the Progressive Community Club licensed by the Virginia 

19 Department of Welfare and Institutions? 

20 

21 

22 

23 

24 

A. Yes sir. 

Q. And do they have a Department of Licensing of 

child care centers in the State? \ ·~ .' 

A. 

Q. 

Yes sir. ·.; 

You mentioned that you were a member of an organiz~-

IRMA B. LYKINS 
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A-. The National Association for the Education of Youn~ 

Children. 

Q. .what is the membership of tpis organization? 

Who are they, generally? 

A. Educators, teachers, professional administrators, 

college institution personnel who deal with training people 

for early childhood programs. . : '·' .. 

MR. JONES: ~That's all I have, Your Honor. 

RE•CROSS-EXAMINATION 

BY MR. TRIBLE: .; :. .... :~~' ·~ .. j' ' .. : :. ; .. i ; ..• 

Q. You say you are licepseP, by the Common"'~alth of 

Virginia. You a~e licensed as a ~hild care center? 

A. Yes sir. 

Q. What· criteria do you have to meet in order to be 

licensed? ls this a license based upo~ the nature of the 

instruction or supervision or is it. based upon the quality 

of the facility and cleanliness and qualifications of the sta1f 

and that sort of thing? 

A. The latter. The main standards as set forth by 

II! 

, 

. 

t· 

Ii" .. 

\ 

.. 

" 

"!':" 

the State Department of Welfare and Insti'tutions are concerned Y 

with the facility, whether the facility is properly he_ated, 

safety, space requirements and educational background of, a 

certain minimum education requirement of the staff. ; ; \ t 

Q. Now, the definition of child care center then 
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2 includes day care centers and day nurseries and it excludes 

3 kindergartens, is that not propert 

4 A. As I understand it public schools are exempt from 

5 this • r., 

6 Q. In other words, th~y are. interested in the building, 

7 such as provision for kitchen space, with a play · space, 

8 toilet and washing facilities, and that sort of thing? 

9 A. Yes, that's part of it. 

10 Q. And they require that you have hand washing 

11 . facilities, with a basin, running water, soap, paper towels? 

. 12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. Yes • • ~ : . l. ' ·• . 

Q. You have adequate light, ventilation and heat? 

Right •. . :. ·. 

Q. And you have adequate play facilities, indoors, 

minimum of twenty squ~re.feet of indoor play space per child? 

A. Yes. 1 . 

Q. Sleeping facilities, two hundred cubic feet of 

air space per child? 

A. . Yese 

Q. . ,And kitchen. facilities sufficient for the preparation 

of hot lunches? 

A .. Yes. ~ i : ... ; : r .. ~. -~ : .. , ' ; ~ :. ' ' 

Q. Now, do they have any requirements about how many 

books you have to have? 
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2 A. Not to my knowledge. 

3 Q. Or how many educational toys•~ so-to•spea~, the 

4 bl9cks, and that sort of thing? 

5 A. . · They have, as I understand i, t, the ,J.$CPmmended 
•':"., 

·, ,,, 6 materials and equipment, but no specific mention that it has 

7 to be this amount or this number. 

8 Q. Children have to have medical ·certificates before 

9 they are accepted? ' . - . :~ . . 
. . 

10 A. Yes. . ~~· ·. 

11 Q. i· .And you are requil'ed to have a procedure for 

u illness and accidents? 

13 A. Yes. 

14 Q. ,: Cannot dispense any mea~cation, without ihe parents' 

IB written consent? 

16 A •. That's correct. •. " i ', ·-. ;~~ n +. 

17 Q. And you keep a fi~st aid kit? 

18 A. Yes sir. : ·, • •. ~ -o:.. 1 

19 Q. Now, you"mentioned you w~re.a member of the 

~ Naticinal Association for the Edµcation of Young Children. 

21 Are you also a member of the Natiop.al Education Association? 

22 A. 

23 Q. 

24 America? 

25 A. 

No sir. • ! '.-· i .: 

How about D~y Care and Child Development Council of 

No sir. 
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2 

3 
·'· 

4 

5 

6 

7 
r 

8 

9 

10 

11 

12 

13 
' 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. And Association for Childhood Education Inter• . -, . -

national? •. i 

A. 

MR. TRIBLE: I have no further questions. 

THJ COURT: Mrs. McConnell,.what did you say your 

official title was? · .. ' 

A. I go under many, Your Honor. Director of the 

Child Development Program, Coordinator of the programs, 

buJ I would assume what I would be called, would be Director 

ofjthe Child Development Programs for the P.rogressive .. . ... 

Co munity Club. 

THJ COURT: 

I MR •. JONES: 

THE COURT: 

All right; thank you. 

Thank you. We have no further evidence, 

Y(:Ur Honor. 

All right, gentlemen, do you all want to 

argue? 

THEREUPON, argument was presented by Counsel 

on behalf of the Parties. 

. ~ - . - .. - . .. .. . . .. -.. .. - -
THIS WAS ALL THE EVIDENCE INTRODUCED AT 

THE HEARING OF THE WITHIN STYLED CAUSE 

ON THIS DECEMBER 3~ i973. 

.. .. .. .. .. - .. . . . . .. -- .... .. ... - .. ... 
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Exhibit No. 1 

Vire;:Lnia Retail Sales and Use Tax Rules and Regulations 

§ 1-96. Schools, colleges and other institutions of learning at all levels. 
-{a), When not conducted for profit.-The Act exempts "Tangible personal 
property for use or consumption by a college or other institution of learn
ing .... provided such college, institution of learning. . .. is not conducted 
for profit.'~ {§- 58-44L6(t).) The term ~·college or other institutic;m of 
learning" contemplates the existence of a faculty, a student body and pre
scribed courses of study. The "other institution of learning" must be some
thing _like a college under a rule of stliltutory construction generally applicable 

-- - -where general words follow a particular designation. _ _ __ _ _ 
_ - The tax does not apply to sales of tangible personal property to non-

- profit schools, colleges and other institutions of learning at any level, for 
use or consumption by them, and paid for oµt of their funds-:--s-ate-rt:o insti
tutions of learning owned and operated by the State, for use or consumption 
by them, take the same status as other s~es to the State for use or con
sumption by it. (See § 1-45(b).) School textbooks sold by a college or 
other institution of learning at any. level, pot conducted for profit, ,for use 
of students attending such institution of "learning, are exempt. This exemption_ 
does not extend to other sales by such institutions. If they sell meals to 
students and others and the meals are paid for by means ·other than the 
charge for such meals having been included in room, board and tuition fees 
and charges, the institutions are required to collect the tax from such stu
dents and others on such sales as retail sales. 

Sales to independent athletic _and other -like or similar associations, 
whether affiliated in some way with a non ... profit institution of learning at any 
level or not, and whether such affiliation be witlt a State institµtion of learning 
or not, are taxable, e~cept that sales to such associations for resale _may be 
purchased under Certificate~ of Exemption. Sales of school textbooks and 
other tangible personal property by such associations are taxable. 

(b) When conducted for profit.-The tax applies to sales of tangible 
personal property to schools, colleges ancl other institutions of learning at all 

· 1evels when they are conducted for profit; and they are required to pay the tax 
as users or consumers to their vendors at the time of purchase, except when 
purchases are made for resale as dealers. All sales of tangible personal prop
erty niade by such institutions are taxable. If they sell meals to students and 
others and the meals are paid for by. means other than the charge for such 
meals having been included in room, board and tuition fees and charges, 
they are required to collect the tax from such students and others on such 
sales as retail sales. 

(c) PUBLIC SCHOOL SYSTEM.-The tfiX does not apply to sales to 
public free schools, for use or consumption by them, provided purchases are 

made pursuant to official purchase orders to be paid for out of public funds. 
The tax applies to sales not paid for out of public funds. 

Purchases to be paid f9r ou_t C>f scho9l activity funds.-(a) The tax 
applies to purchases of tangible personal property such as yearbooks, class 
rings, graduation gowns and caps, photographs, school supplies, etc., for use 
by pupils, and other purchases of tru:Jgible personal property made for the use 
of any school class, club, group, organization, association, or individual, to be 
paid for out of funds other than public funds. Such items may not be pur
chased under Certificates of Exemptiop, ~nd the tax thereon must be paid to 
dealers (vendors) on such purchases. The so~opl _class, club, group, organi
zation, association or individual making such- purchases, and not the schpol, 
is deemed to be the consumer of such items of tangible personat property, and 
such items shall not be subjectto any ~rther tax under the Act. As to school · 
lunches, see the paragraph below on "School lupches." -
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' (b) The tai doe~ not apply to purchases of tangible personal property 
by a school, such as athletic equipment, band instruments, etc., to be paid for 
out of school activity funds where the property so purchased becomes the 
property of the school; and such items may be pure.based under Certificates 
of Exemption. ·- -

School lunches.-The tax does not apply to school lunches. sold and 
served to pupils and employees _of schools and subsidized by government at 
any level; and the ingredients for providing such lunches may be purchased 
under Certificates of Exemption. pquipment and supplies purchased by a 
school for use by the school in preparing and serving such school lunches 
and which become the property of the school may be purchased under 
Certificates of Exemption. (This exemption applies also to non-public schools 
whenever school lunches sold by them and served to pupils and employees 
of such schools are subsidized by government at any level.) 

School textbooks sold by local school boards.-The tax does not apply 
to school textbooks sold by a local school board or authorized agency thereof. 
This exemption is restricted to school textbooks so sold. 

Parent Teacher Associations and other groups.-Where Parent Teacher 
Associations or other groups engage in fund raising projects, they are deemed 
to lle the consumers of the tangible personal property they may purchase for 
such projects. The tax shall be paid by them to their suppliers, and such prop
erty shall not be subject to any further tax under the Act. 

-~i' '· 
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