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VIRGINIA
Iﬁ THE CIRCUIT COURT OF BATH COUNTY

JOHN M, EMMETT, JR.
| v Plaintiff

MOTION FOR DECLARATORY JUDGMENT

VS,
IDA HARRIS HACKETT
RFD 2, Box 12

Staunton, Virginia
: Defendant

TO THE HONORABLE JUDGE OF SAID COURT:

(1) Plaintiff alleges that J.M. Emmett devised
,ajcottage and thé land surrounding it on the Walton
Farm in Bath County, Virginia to Anna Bell Harris
aé shown in a codicil to his Last Will and Testament
rdcorded in the Clerk's Office of the Circuit Court
oﬁ Bath County, Virginia, in Will Book 12 at page
653 a copy of which is hereto attached marked Exhibit
R

| (2) Plaintiff alleges that by deed dated January
15, 1970, Anna Bell Harris conveyed the real estate
to’ the plaihtiff, John M. Emmett, Jr., subject to.

the reservation of a life interest. A copy of the
|




is;hereto attached marked Exhibit "B".

~ (3) Plaintiff alleges that after the deed was
deiivered to‘him it was mailed to Anna Bell Harris
so}that she could record it in the proper Clerk's
0f£ice.

| (4) Plaintiff alleges that the deed is not
re%orded in the Clerk's Office of the Circuit Court
of{Bath County, Virginia, and cannot be found.

% (5) Plaintiff alleges that Anna Bell Harris
de&ised all of her real estate to her sister; Ida
Hafris Hackett, the defendant, as shown by her Last
Will and Testament recorded in the Clerk's Office
of |the Circuit Coﬁrt of Bath County, Virgihia, in
Will Book 12 at page 320.

(6) Plaintiff alleges that both he and the
defendant claim ownership of the real estate and
an actual controversy exists between the parties.

Wherefore plaintiff prays that this Court make

a binding adjudication of right pursuant to Section

8-578 of the Code of Virginia of 1950 that he is vested

wiéh a fee simple title in the real estate and that the

Court order the Clerk of this Court to record the copy




of the lost deed from Anna Bell Harris to the

plaintiff.

JOHN M. EMMETT, JR.

By: /s/ George J. Kostel

Oof Counsel

Gédrge J. Kostel

Kostel, Watson, Carson & Snyder
316 Commercial Avenue

Clifton Forge, Virginia

Counsel for plaintiff




December 26, 1969

CODICIL TO THE WILL OF Dr. J.M. Emmett:

' This codicil to my will shall be effective immediately.

It is my desire to will to Anna Bell Harris my cottage
at the Walton farm, with the exception of the pictures
that are in the main sitting room. These are really
the property of Mrs. Emmett. This shall become ef-.
fective at the time of my death.

/s/ J.M. Emmett, M.D.

Witnessed by:

/s/ Julia E. Edmunds, M.D.
/s/ Josephine H. Dellinger

Exhibit "A"




WHEREAS, Anna Béll Harris has been in the emplon
ment of Dr. J.M. Emmett for many years, and,

‘ WHEREAS, It was the intention of Dr. J.M. Emmett
té devise to Anna Bell Harris the cottage on the Wal-
tén Farm; and

WHEREAS, It is the desire and intention of Anna
Bell Harris to clearly carry out the intention of
Dr. J.M. Emmett and by this deed to convey to John
M. Emmett, Jr., after her death, the cottage and
réal estate surrounding.

: NOW, THEREFORE, THIS DEED, Made and entered into
tﬂis 15th day of January, 1970, by and between Anna
Béll Harris, party of the first part, and John M.

Emmett, Jr., party of the second part.
WITNESSETH:

That for and in consideration of the sum of FIVE
DdLLARS ($5.00), cash in hand paid by the party of
tﬁe second part to the party of the first part, the
receipt of which is hereby acknowledged, the said
party of the first part does hereby BARGAIN, GRANT,
SELL, and CONVEY unto the party of the second part,




with genefal warranty of title, the cottage and
tﬁe land surrounding it known as the Walton Farm
o# the Moreland Farm on the Cowpasture River, and
béing the property conveyed to Dr. J.M. Emmett by
thé Crizers and being the property devised to Anna
Béll Harris, party of the first part, by the codicil
t¢ the will and Dr. J.M. Emmett. '

i It is understood that the party of the first
pért expressly reserves a life estate in the pro-

pérty herein conveyed.

/s/  Anna Bell Harris

State of Virginia
County/City of Clifton Forge, to-wit:

I, W.E. Leach, a Notary Public in and for the
County/City and State aforesaid, do hefeby certify
that Anna Bell Harris, whose name is signed to the
- foregoing writing bearing date on the.l5th déy of
January, 1970, has acknowledéed the same before me
in my City and State aforesaid.

Given under my hand this 25th day of February,
1970.

My commission expires: ~ April 12, 1972.

Notary Public




VIRGINIA: 1IN THE CIRCUIT COURT OF BATH COUNTY

Ve ' ‘ PLAINTIFF MOTION FOR

IDA HARRIS HACKETT
‘ DEFENDANT

‘ GROUNDS OF DEFENSE

Tb THE HONORABLE JUDGE OF SAID COURT:

| Ida Harris Hackett, the defendant named in this
a%tion, responds to the plaintiff's Motion for De-
cﬂaratory Judgment or to so much thereof as it is
dgemed material, and for her Grounds of Defense
the defendant states as follows: |
(1) That the defendant admits the allegations
contained in paragraph (1) of plaintiff's Motion

for Declaratory Judgment that Dr. J.M. Emmett de-

vised a cottage and the land surrounding it on the
w?iton Farm in Bath County, Virginia to Anna Bell
Hérris as shown in a codicil fo'his Lést Will and
T%stament.

. (2) That the defendant denies the allegations
, :

contained in paragraphs two (2) and three (3) of said
|

| \

DECLARATORY JUDGMENT




Motion for Declaratory Judgment.

(3) That the defendant admits the allegation
contained in paragraph four (h)‘of said Motion for
Declaratory Judgment that the alleged deéd is not
recorded in the Clerk's Office of the Circuit Court
of Bath County, Virginia, but neither admits or
denies the allegation that the deed cannot be found
and calls for strict proof thereof.

(4) That the defendant admits the allegations
contained in paragraph five (5) of said Motion for

Declaratory Judgment that Anna Bell Harris devised

all of her real estate to her siéter, Ida Harris
Hackett, as shown by her Last Will and Testament.
(5) That the defendant denies the'allegation
contained in paragraph six (6) of said Motion for
Declaratory Judgment that an actual controvérsy
exists because the defendant is the sole owner of
the real estéte. |

(6) That all matters and things containéd

in the Motion for Deciaratory Judgment which are
not herein expressly édmitted are hereby denied.

(7) That the defendant will avail herself of




ny defenses disclosed by the evidence or any in-

ident of trial.

WHEREFORE, the defendant prays the judgment of

his honorable court that she is vested with a fee
imple title in the real estate, and further prays
b be hence dismissed, with her reasonable costs

nd charges in this behalf most wrongfully sustained.

IDA HARRIS HACKETT

By: /s/Erwin S. Solomon

Counsel

RWIN S. SOLOMON & ASSOCIATES
ttorneys at Law ’
ot Springs, Virginia 24LL5

CERTIFICATE

I hereby certify that a true copy of the foregoing
rounds of Defense was mailed to George J. Kostel,
ttorney at Law, 316 Commercial Avenue, Clifton Forge,

irginia, this the Lth day of September, 1973.

/s/ Brwin S, Solomon’
COUNSEL




4391 Norwell Drive
Columbus, Ohio 43220

March 2, 1970

Mibs Anna Bell Harris

Hlllcrest
Clifton Forge, Virginia

Dear Anna Bell:

of

Col.

to

ass

Attached is deed for the camp. I have made a copy
this and will keep it on record. ‘I am sending Mr.

lins a copy of this letter. You should contact him

find where‘and how this deed should be recorded.

/s/ Moév.

. Mr. Hale Collins

- COLLINS & WILSON
239 West Main Street
Cov1ngton, Virginia 2hh26

Would you please contact Anna Bell and' give her

istance in the method of recording this deed.

/s/ J.M. Emmett

~10-~




VIRGINIA: IN THE CIRCUIT COURT OF BATH COUNTY

JOHN M. EMMETT
vs

IDA HARRIS HACKETT

| Transcript of trial of above matﬁer, hearad
at Warm Springs, Virginia, on November 6; 1973, the Honorable
Pa@l Holstein presiding, _

| The following testimony was recorded from
~the Courtroom tapes ané reduced to typescripé by the undersig
reporter and is hereby certified to be a correct and accurate

trahscript of said proceeding, to the best of my ability,

5| | SHENANDOAH REPORTING SERVICE
16 | Bys (/) . | , _
N Gt L Hogg
17 | _ Gail M, Hogg, Not&ry Public
: Commonwealth of Virginia at L%rqe
18 ;
19 |

20 | FOR THE PLAINTIFF: GEORGE.S, KOSTEL, ESQUIRE
o L | B

oo | FOR THE DEFENDANT: ERWIN S. SOLOMON, ESQUIRE
23
24

25

| ~11~

SHENANDOAH REPORTING SERVICE "
A DIVISION OF S.1.A,, INC.
P. 0. BOX 161
GREENVILLE, VIRGINIA 24440 |

o —-S
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'WILLIAM LEACH

INDEX OF TESTIMONY

;Witness

' JOHN M, EMMETT, JR,

Direct by Mr. Kostel
Cross by Mr. Solomon
ReDirect by Mr, Kostel
Examination by the Court
ReCross by Mr. Solomon

Direct by Mr. Kostel
Cross by Mr, Solomon

'JOHN E. CAMPBELL

Direct by Mr. Kostel
Cross by Mr, Solomon
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‘Whereupon:

JOHN M, EMMETT, JR,
.the Plaintiff, having been called to testify, being of legal

;age and duly sworn, testified upon his oath as follows:
;Direct By Mr. Kostels

KOSTEL: Your Honor, let me make a stipulation here

I think we can both ... we will stipulate that the

real estate that is the subject of this suit was

devised to Annabelle Harris by the codicil executed
; by Dr. Emmett, and that Annabelle has owned'this

’property in fee simpie at his death, is that correc
SOLOMON: When he died, she ... yes, took ...

KOSTEL: At his death, Annabelle Harris owned the
property that is the subject of this suiﬁ in fee
simple, right? It will save me from going down and

getting the record.

Q All right, now, Mr, Emmett, state your

full name, please?

A John Moyer Emmett, Jr.

~13-

SHENANDOAH REPORTING SERVICE
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EMMETT - DIRECT

0 How old are you, Mr, Emmettf
A Forty vears old,

0 Where were you born?

A Clifton Forge, Virginia.

Q

I believe you are the son of John M. Emme

;who is now deceased ...

A That is correct.

Q . see Who devised the real estate which is

;the subject of this suit to Annabelle Harris in his last will

;and testament, is that correct?

A That is correct,

Q Mr, Emmett, would you tell the Court what

. your relationship was to Annabelle Harris?

A Annabelle Harris worked for my mother and

ffather for in excess of forty-five years prior to my father's
fdeath. She lived in the same house with us, She was there

.when I was born. And she was like a mother to me,

How long did this relationship continue?

' Q
A All of my life, and up until she died.
0 Whén did you leave the Clifton Forge area
A I went away‘to school when I was thirteen

.I came back for all the vacations. I was married when I was
Ttwenty-one, when I was going to school at V,P.I., and then I

‘went to work for the railroad in 1957; and that is when I

“actually moved away from Clifton Forge,

-1~

tt,

SHENANDOAH REPORTING SERVICE
A DIVISION OF S.I.A,, INC.
P. O. BOX 161
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Forge?

':Ircome back once or twice a year,
coﬁe back to Clifton FOrgef

she stayed there, too,

Harris?

‘called me. on the telephone and ...

said, but the fact that she ...

- EMMETT < DIRECT

o) But you periodically returned to Clifton

A Yes, I returned frequently.

Q Do vou still do it?

A Not as frequently since my father died, np.

0 Did you see Annabelle Harris when you'd
A Yes, I always stayed at my home place, and
0 When was the last time you spoke to Miss
A About ten days.beforé she died. SHe.

Q Well, we're not going to get into what she

(24

SOLOMON: Your Honor, I am going to objec
to that. I believe that it's a self~serving

declaration.

KOSTEL: Your Honor, we're just saying thpt
'he talked to her, that he kept in touch
with her; we are not going to testify as

to the substance ...

—15-

SHENANDOAH REPORTING SERVICE .
A DIVISION OF S.1.A., INC. |
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EMMETT - DIRECT

COURT: Well, he can't relate what she

said or even ..

KOSTEL: We're not going to get into the

substance of what she said. We're just

going to show that there was still contac

| ten days before her death,
‘

0 And had you talked to her prior to that
time? |
| A Yes, sir. _
i Q How frequently, would you say, Mr. Emmett
| A Well, she discontinued her relationship
;that, she had been in the employment of my Sister from the
?time that my father died or soon thereafter.
| o) When did your father die? )
} A He died on December the twenty-seventh. of

1969. She remained at the home place until the estate was
'settled, at the request of the State Planters Bank in Richmon

;And when the home place was sold to my sister, she remained t

%until April =- March or April -- of this past year, 1973.
! . _ v
; Q And were-youuin :frequent contact with her

‘up until ten days before she died?
' A Yes sir, I kept in contact with her.

| v
j Q How?

16=

t

?

[?

d.
here,

SHENANDOAH REPORTING SERVICE
A DIVISION OF S.1.A,, INC.
. P. O. BOX 161
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EMMETT = DIRECT

COURT: Well, he can't relate what she

said or even ..

KOSTEL: We're not going to get into the
substance of what she said. We're just
é' going to show that there was still contac

| ten days before her death,

Q And had you talked to her prior to that 5

ﬁime? |
A Yes, sir,

| Q How frequently, would you say, Mr, Emmett
j A Well, she discontinued her relationship
&hat, she had been in the employment of my sister from the
time that my father died or soon théreafter.
| Q When did your father die? \

A He died on December the twenty-seventh..of

1969. She remained at the home place until the estate was
éettled; at the request of the State Planters Bank in Richmon
And Whenvthg home place was s0ld to my sister, she remained t]
until April =-- March or April -- of this past year,.l973.

o Q And were~youuifiifrequent contact with her
up until ten days before she died? |

| A ' Yes sir, I kept in contact with her.

0 How?

16=

here,

SHENANDOAH REPORTING SERVICE
A DIVISION OF S.l1.A., INC.
P. O. BOX 161 .
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EMMETT - DIRECT

COURT: All right.

~ Mr. Bmmett, would you tell the Court the
circumstances surrounding this deed, and how it came to be

drawn and executed and delivered, and so forth?

SOLOMON: Your Honor please, I would like a

this point again to interpose the defense

of the Dead Man's Statute, that he cannot .

we take the position that he cannot relate
anything that this lady or his father

stated ...

COURT: Mr, Solomon, I think that your

objection is well taken, but I believe that

it can be established by’actions rather tha

by words ...’

KOSTEL: Well, Your Honor, I am going to sh

what she did.

COURT: Yes, I think that is permissible.

I don't believe that he can ...

KOSTEL: Your Honor, I think we should get the

18-

DW

SHENANDOAH REPORTING SERVICE
A DIVISION OF S.1.A., INC.
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Tell us what was done after your father's death in regard to

his property?

how this deed came about, I know it is going to be difficult

to do it without trying to relate ...

EMMETT - DIRECT

Dead Man's Statute straightened out.
COURT: All right.

KOSTEL: The Dead Man's Statute opens a case
it doesn't close it. I think it is going to

o Mr. Emmett; go ahead and answer my question,

A Soon after my'father's death, Mr, John

émpbell'of the State Planters Bank in Richmond came to Cliftpn

orge and told Annabelle ...

SOLOMON: I'm going to have to object,

unless he was present.,

COURT: I think Mr. Emmett is permitted to
testify as to what he told ... as to what

his discussion was with Miss Harris which

-19-

SHENANDOAH REPORTING SERVICE -~
A DIVISION OF S.l1.A., INC.
P. O. BOX 161
GREENVILLE, VIRGINIA 24440

be very difficult to object to hearsay under

o ‘ Don't tell us what he told her; just tell us

it.

- - . .
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EMMETT - DIRECT

resulted apparently in the deed being execuy

I think he is permitted to do that.

0 How did she happen to make this deed? Now,
ybu can relate conversations you had with her and what she di
and what you know you did, and so forth. Did you discuss

this matter with Annabelle Harris prior to the deed being

drawn?
A Yes.
Q And what were these discussions about?
A Well, as soon as she found that Dad had

made the codicil to his Qill, and the camp was to go to‘hen 8

immediately, after my father's death, told me that .}.

SOLOMON: I object to that, what she told hi

KOSTEL: JUd'ge ’ if . 6@

COURT: Well, listen to the language that iF

5 H in Section 8-286: In an action or suit by
against a person who, from any cause, is
incapable of testifying, or by or against t|
committee, truétee, executor, administrator
heir, or other representative of the person

incapable of testifying, no judgment or dec

=20=

ted.

d

he

or

he

sO

ree
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EMMETT -~ DIRECT

shall be rendéred in favor of an'adverse ox]
interested party founded on his uncorroborated
testimony; and in any such actiop or suit, if

such adverse party testifies, all entries,
memoranda, and declarations made by the parjty
so incapable of testifying made while he was
capable, relevant to the matter in issue, mgy

be received as evidence.

SOLOMON: That is memoranda and things of

that sort ...

COURT: No, I think any declarations made by

such a person.

KOSTEL: I think the Statute says that,

COURT: Yes sir.

SOLOMON: Your Honor please, when you go back
to where you get that rule, one purpose, sohe-
body just at the point of when they are going
to die or when they're hurt, or something like
that, that is an exception to this rule, be+

cause the law figures that when injured or

-]

SHENANDOAMH REPORTING SERVICE
' A DIVISION OF S.l1.A., INC.
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EMMETT - DIRECT

that's one situation~-or the person wasn't

mentally right. And on both of those things,

the statements of the deceased play a very

small part.

COURT: Well, if the will contains some ambig-

uity, I think, sometimes the case rises or

falls on the Court's construction of the

willl in so far as the ambiguity, the provision

of the will is concerned. Now I feel that the

purpose of the Dead Man's Statute 1s to prevent

any fallaclous claim being made against a

per-

son's estate, and for such reason the unc¢rrob-

orated testimony of the person who 1s interest-

ed and who 1s adverse 1s not accepted unless

there is some document or other instrument to

corroborate_this testimony. That is my

understanding of it.

. SOLOMON: When you've got the corroboration

1n . . .

COURT: Well, the deed is the subject matter

really, 1t's . . . the deed that Mrs. Harris

conveyed the property to the Plaintiff. That

—23—

SHENANDOAH REPORTING SERVICE
A DIVISION OF S.1.A,, INC.
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is the document that, as I see it, is the

important issue in the case, the unrecorded

most

deed. What the Plaintiff is asking is for the

Court to establish this as the deed, which was

never recorded. So now how was this deed

structed, what was the purpose of the deeq,

CON=

what were the circumstances for the preparation

of the deed, whether it was a gift or whether

it was valuable consideration, what were the

intentions of the parties with respect to

conveyance? I don't know if we can ever

establish that without premitting the

statements made by Mrs. Harris to be admif

into the evidence, corroborated, of course,

this writing.

SOLOMON: Well, the position that the defd

takes 1s that the Plaintiff can go ahead 4

Say what was done as far as'he was. concerry
and if she was with him what she did, but
actual statements cannot be stated; and he
prové his case by that. And if there werd
witnesses, or things of that sort, he can
them in. But for him to just say that she

so-and-so, without going into the actions,

\

-2~
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EMMETT -~ DIRECT

think that is . . .

COURT: I think your position would be
strengthened, Mr. Solomon, if there was nd

deed at all, no copy of the deed. But 1n

case you have as part of the record what was

testiflied to as an authentic copy, a true

of the original which was either lost or

destroyed, but for some reason was never

this

copy,

recorded, Now, without this copy, I belileve

your position would be strengthened; that
your objection to what she may have said.
what Shewmay have said 1is corroborated by
copy, the true copy.of the deed. That is

corroboration.

is,
But
the

your

SOLOMON: Well, I'm just saying it 1s my ynder-

standing that he cannot state what she sai

d.

He can state the actions that she took when

she was with him, etcetera; the actions speak

for themselves.

COURT: Your objection is predicated on the

hearsay evidence rule?

25—
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SOLOMON: That's right. That's what it 1
COURT: Mr. Kostel?

KOSTEL? Your Honor, the purpose of the S
is so that the hearsay evidence rule can
overruled in a situation like this. Beca
if we could object on the basis of hearsa
then that statute wouldn't be any gobd.

statute . . .

COURT: Well, we are talking about hearsa

but there must be corroboration . . .

KOSTEL: Right. And we have established

4
with the deed.

COURT: Mr. Solomon, your objection will

overruled,
SOLOMON: ' Please save my point, Your Hono

COURT: Yes sir. All right, continue.

Please continue.

~26-
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A Soon after Annabelle found that the propel
had been given to her by my father, she made it very plain to

mé that she wanted me to have the property, but she would 1likg

to retain it for her life. At this time, she didn't know that

my sister was golng to buy the house, that she would have a
place to go to; and . . .

L 0 When you say the house, you are not talki:

aﬁout the prOperty that is . . .

A No, My home place. My home place. She ¢
not know that my sister would buy this;vit was on the open
market, or would be put on the open market. And she wanted‘
to have the right to have a place to go to to live. And she
aéked me to arrange for this to be dbne, which I did.

| Q As a result . . . what document do you hay
as a result of this?
| A - The deed.

Q Is that . . .

SOLOMON: Objéction, Your Honor. We take
position that the copy bf the deed cannot

authenticated by. an adverse party under tj}

Dead Man's Statute.

COURT: Your obJection is overruled.

| —27-
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EMMETT -~ DIRECT

Q Mr. Emmett, you have a copy of the deed which

was attached to the motion for declaratory judgment and marked

a% Exhibit B. Is that correct?

A Yes sir,

0N Now, would you tell the Court how you happened

to come into possession of this copy, or how this copy came.
into your possession?
- A Yes. This deed was prepared by Mr. Collir

inh Covington. It was returned to my sister in Clifton Forge

by mail, with a letter stating that this was the deed prepared

‘ _
14 and have 1t notarized. And this was done. And then 1t

was malled to me:by my sister, Dr. Evans.

Q After the deed . . . after you recelved the

déed, what did you do with 1t?
i A I wrote Annabelle a letter and told her tg
hgve the deed recorded for me, and malled 1t back to her at
Clifton Forge.

} Q The original copy?

A The original copy. And I made a copy==-Or

i ,
skcretary in Columbus made a copy for me on the Xerox machine

in the office.
' Q The copy you had was attached to the motid

ﬂor declaratory judgment and now is exhibited 1n evidence?

i A Yes sir.

S

D

my

N

-28~
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you have Jjust sald. After the deed was executed by Annabelle

0

EMMETT - DIRECT

Now, let me make sure that I underst

Harris and properly acknowledged, it was malled to you in

QOlumbus, Ohlo?

dopy on the Xerox machine, or your secretary did it for you?

A

0

A
0
A

Q

This 1s correct.

And after you received the deed, yvou

That 1s correct.

Were you there when she made the cop
Yes sir, I was standine right there.

And after she made the copy, did you

ﬂetain the copy, the Xeroxed copy?

i
i
i
]
i

A
Q

I did.

And you mailed back the deed, the original

éopy, to Annabelle, i1s that correct, to Annabelle llarris?

A

0

I did.

Did you Just put it in an envelope,

jod write her:-a letter . . .

i
|
i
,
I
‘

A
Q
A

I wrote her a letter and attached .
Did you méke a copy of that letter?.
Yes sir, I did.

Do you have it withvyou?

Yes sir, I do.

and |what

magle a

y?

or Qid

SOLOMON: That is a copy from Mr. Emmett to

—20—
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Annabelle, not from Annabelle to him?

KOSTEL: Right. We would lilke to . . .

SOLOMON: I would object to the entry of ¢!

It is self-serving, Your Honor, and . .

COURT: Well, he has testified that it is
copy that he wrote to'Mrs. Harris, and it

related to the deed whilch accompanied the

letter . . . Is that the only reason, that

1s self-serving?

SOLOMON: The Dead Man's Statute makes it

plain that 1t should not be admitted . .
COURT: I am going to admit 1t.
SOLOMON: Note our exception.

COURT: The copy of the letter written by
Emmett to Annabelle Harris dated March 2,

will be admltted in evidence over the

Vv

W)

is

objectlion of counsel for the Defendant, and 1t

is identified as Plaintiff's Exhibit Number C.

-30-
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i 0 Would you read that letter, please?
| A I sald: Dear Annabelle: Attached 1is the|deed
‘to the camp. I have made and kept a copy of this and will
'keépvit on record., I ém sending Mr., Collins a copv of this
leﬁter. You should contact him to find where and how this
deéd should be recorded. And I sent a carbon copy to Mr,
Coilins and sald: Would you please contact Annabelle and give
heﬁ assistance in the method of recording this deed.
FQ Did you ever see the deed after that, Mr.
Fmmett ? -
| A No sir, I did not.
: 0 Did you ever discuss it with Annabelle Harris
Efﬁer that?
; A : No sir, I never did.
' n One other point. Did.you pay Annabelle Harris
pny: consideration at all for this‘property?
| A Yes sir. When we filed the deed, it called
forime to pay the sum of five dolléfs, cash in hand; and I
didithis, and we laughed and joked about it when we did 1it.
j Q You didn't make any arrangements to pay her,
butﬁsince the deed called for the five dollars, you went ahead
and paid that, and you both laughed about 1it?
A That is correct.
A It was intended to be a gift from her to you,
1s that correct?
\ 31
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- That 1s correct.

SOLOMON: I obJect to that testimony. You

Honor please, this about the giving of fiye

~ dollars or that they both laughed about it

1s again under the hearsay rule. OQuoting
the case of Cherokee ' : Corporat]
157=-414, this section has been interpreteg

making_no attempt to change the additiona]

~objection to evidence which is purely heaj

and which would be inadmissible under any
cumstaﬁces. In other words, under that ci

which was a case that went up to the Fedel

Court, they made that interpretation of t}

COURT: Your objection is to the recitati

of the flve dollar transaction; 1is that w

you are objecting to?
SOLOMON: Yes sir, and . . .
COURT: Now 1s there a concession in thils

that this was a gift? So that episode of

paying five dollars, I don't see where it

-32-
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All right, gentlemen, let's proceed.
Q Take the witness.

Cross Examination by Mr, Solomon:

Q Mf. Emmett, you say you are forty years 0ld?
é A _ Yes sir,
I Q And you were born in Clifton Forge?
| A Yes sir.
; A] And you . . . when did you leave Clifton Forge

toigo away to school? How old were you?

A I was thirteen when I went away to prep s¢hool.
Q And how often did you come home, holidays?¥
Summers ?
é A Holidays and summers.
I 0 All right., Then when you went off to collége,

ydu went to V.P.I,.?

Il

| A Yes sir.
_i -0 And hOW»ofteh did yoﬁ come home at that p{
i A Every weekend.
0 Every weekend. Did you graduate from V.P
: A Yes sir.
i Q After graduating, how old were you?
é A It was in 1957. I was twenty-three.

pint?

_33_
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Forge after that or

A

Réilroad.

D » D » D

= DO ®» O » O >

0

EMMETT - CROSS

Twenty-three. And did you work 1n Clifto:
g0 away? '

No sir, I worked for the Chesapeake and O}

And where did you 1live?

The first time, in Detroilt.

How long did you stay in Detroit?
Eighteen months,

And then where did you go?
Saginaw, Michigan.

And how long did'you stay there?
Seven months.

Then where did you go?

To Toledo, Ohio.

And how long did you stay there?
Three years.,

And then where did you go?

To Charlottesville, Virginia.

At the times you were at Detroit, Saglnaw

énd Toledo, how often did you get home?

1
‘ A

0
@harlottesville?

A

Q

Three or four times a year.

All right. How long did you work in

Approximately eighteen months.

And then where did you go?

-3 -
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get home?
\ v

both . . .

| Q
é A

tﬁenty miles from home, and I was home fréquently because my

mother had just died.

Q
A
Q
A

héme frequently from both Charlottesville and Oak Hill.

i Q

> o »

EMMETT - CROSS

To Oak Hill, West Virginia.

How long did you stay there?

Three years.,

When did you get married?

I was married when I was twenty-one.
You were marrled while you were in school!
Yes sir.

Do you have children?
Yes sir,

How old are they?

Twelve and Sixteen.

When you were at Oak Hill, how often did j
Oh, when I was in Charlottesville 'and Oak

I'm just talking about Oak Hill.

Well, Oak H1ill, West Virginia 1s a hundreq

How long did you stay in Oak Hil1l?
Three years.

And you were home, you say, frequently .

Yes sir. Soon after my mother died I came

Where did you go then after Oak H11l1l?

-3 5~
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A» I went from there to Ashland, Kentucky.
2 Q And how often did you get home then?
3 ; A_ Two or three times a year.
4 ? 0 How long did you stay in Ashland?
5 i A I was in Ashland two and a half years.
6 : 0 And then where did you go?
7 A I went to Columbus, Ohio.
8 i Q And how long did you stay there?
9 | A Three years.,
10 Q‘ How often did you get home?
11 5, A Three or four times a year; two or three

i
i
I

12 tihes a year.

Q And where did you go after that?

13| |

14 i A To Baltimore, Maryland.

15 | 0 And how long did you stay there?

16 A I am still there. I have been there since

17 qu of a year ago.

18 ?_ Q For how long, Just a year?
19 § A A year and a half now.
20 ; ) And, of course, you haven't gotten home very

21 oﬁten, have you?
i
22 A Not since my fﬁther died, no sir,

23 | . Would it be fair to say that most of the time,

24 | the great majority of the time that you were at these places,
25 tﬁat you didn't average more than three or four times a year
i

~36—
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in getting home, other than from Charlottesville or Oak Hi1l?

A That 1s true.

was not as pgreat as 1t was when you were a_child, when you

were with her every minute?

about this deed. What year was that?
A I don't think I mentioned telephone calls

regarding the deed.

Q You didn't? All right, let me po back no
your father died December twenty-seventh, 1969°?

A That ‘1s correct.

Q And you came in, 1s that correct--or were
here before his 1llness?

A No sir, I was not. le died very unexpect

And you came in after his death, right?

Q
A Of course 1 did.
Q And did you have a talk with your sister?

-3~
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Q Do you have bills to prove 1t?

A No sir, I have no bills to prove that.
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| | . :
not asking what the events of the talk were; but dild you have

a?talk with‘your sistef concerning the land that you are now

A ‘No sir, I can't say that I did.

0 Did you have a talk with Annabelle Harris

within a week after your father's death about the land that yg

are now claiming?

t

\
| A Yes sir.

Q You did. And where was that talk? Where

»
did you talk to her?
J _ '
1 A In my home in Clifton Forge,.
|

| 2 In your home?

% A In my father's home.

% 0 Was anybody present?

: A Mr. Solomon, after my father's death, ther
wére so many people there, and I can't tell you whether any-
body was present when we talked it over or not.

| 0 You mean you don't recall?

A . No sir.

Q | Now, on January fifteeﬁth, 1970, I think {
is the date of the deed, 1is thatlcorreét?

A Yes sir, January fifteenth, 1970.

0 Did you take Annabelle Harris to Mr. Colld
office?

A No sir,

| -38-
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Q . Where were you on January the fifteenth,

COURT: Mr. Solomon, to keep the record

straight, the deed was dated January 15, 1

date when the deed was executed.

and the notary's acknowledgment recites tHe

twenty-eighth day of February, 1970, as the

19707

Q Were you with her on January fifteenth, 19707

A No sir; I stayed about a week after my father
died, and then.I went back to Columbus. ,

| A Were you with Annabelle Harris on the twenty-

elghth day of February, 19707 |

A No sir.

0 When did you receive . . . when do vou claim
you received this deed?

A I can't tell you the date, Mr. Solomon. It
was sent to me immediately after it was notarized.

Q Well, the notarization, as the Court has ﬁold
you, was February the twenty-eilghth of 1970.

A It was in March.

0 You received it in March. All right., After
you . . . Why Was it sent to you?

A Because I was not ... . I had no plans for
coming to Clifton Forge in the near future,

—39-
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1t back?

o And how long did you keep it before vou seént

A I returned it to her immediately. I bteligve

the letter I wrote to her is dated March the fifth.

Al Your letter is dated March the second.
A Sir?
0 I said your letter 1is dated March the second,

19?0. It 1s dated March second, but did you send it on March

seéond or March fifth?

1
{

A March second.

1

0 You sent it immediately back to her. And

you get any reply from Annabelle Harris? Any letters from her?

{ A No sir,

!

Q Did you pet any letters from her . . . When was

thé last letter you ever got from Annabelle Harris?

A Within two weeks before she died.

Q Do you have a copy of that?

A No sir, I don't. I didn't keep 1it.

0 Other than two weeks before she died . . |

maéy letters did you get between your father's death and the

A I'd say never.
‘ Q Annabelle didn't write letters; she had td

have somebody write them for her. Was Annabelle illiterate?

A I would say partially, Mr. Solomon. She ¢

1 | ~40-
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read some and she could write some.

’ Q

Now, you say, you stated on Direct, I unds

stoéd you to say, that the deed was mailed to you by your

sister?

b~

Q
A
0

it to your sister?

O > D >

1
!
|
|
{

Q

to ﬁecord the deed?
A
| Q

is that correct?

A

Q

That 1s correct.

It wasn't méiled to you by Annabelle?

No. No, it was mailed by Dr, Julia Evans,
And you returnedvit to your sister?

No, I returned it to Annabelle.

You didn't testify 1n Direct that you retu

No sir, I returned it to Annabelle.
And you wrote the lettér o« o e

Yes sir,

. « o that a¢companied the deed?
Yes sir.

Did you send Annabelle any recordation mon

No sir.

I think your testimony 1is that this was a

That 1s true.
Now, did you pay taxes on this property?
No sir.

Do you know who paid the taxes on the prop

-
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pay the taxes?

5 x> D P

8

EMMETT - CROSS

Annabelle.

Did you have an agreement with her for he:

KOSTEL: Your Honor, I don't think that 1
relevant. She obtained life estate, and
means she was liable for the taxes. The

is very clear that if you reserve a life

" estate, you are responsible for the debts

that

law

, the

maintenance, the taxes, the insurancej; you have

possession, you can collect the rents . .

SOLOMON: I have the right to find out .

COURT: I think you have the right to inguire

as to the taxes.

You-did not pay any taxes?

No éir.

You neVer offered to pay them?

No sir.

Did you ever discuss taxes with her?
No sir.

Did you . . . when was the last time you

visited this property before Annabelle's death?

\

-1, 2~
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or

|
i

lodation, but it was in Bath County, with a gentleman by the

hir.

Q

A
0

A .

when I visited .

0
A
0
A

Q

A

name of Brooks. She had gone to take care of his home for

0

Cow Pasture River?

A

Q

five dollars?

1

A

0

Harris living there at the time . . .

EMMETT - CROSS

In November of last year.
She died when?
In the first week of April, I believe it u

Wias she there at the time you visited? W4

No sir.

Where was she living, do you know?

She was 1living . . . do you mean at her dd
In November, when you visited in 1972.

She was living with my sister in Clifton i
In November of 19727

Yes sir.

All right. At her death, where was she 11

She was living . . . I can't tell you the

The same Mr. Brooks who lives over here on
Is that who you are talking about?

Yes sir.

Now, on this deed . . . you say you gave N

Yes sir.

Where?

as.

ath,

orre,

vine?

exact

er

-L3-
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recorded.
Q
A

wa

e Y = - e

know . . . It was in the Spring.

A
A
0
A

0

waht to give you the property?

1

A
A

deéth whether she had recorded the deed?

i
|
|
|
|
1 A
i

| 0
4

A
yoﬁ instituted this

1
i
1
{

|
1

~suit?

EMMETT - CROSS

Standing in the kitchen of my‘sister's hor
When?

The first time I came back home after the

What was the date? The approximate date?

I couldn't tell you, Mr. Solomon. I don't

Of what year?

of 1970.

e ,

deed

L

Was anyone present, other than you and Annsbelle?

Now, I can't remember.

Did Annabelle ever tell you that she didnft

No sir.

Did you ask Annabelle from 1970 until her

No sir, I never did.

~You made no inquiry of the Clerk's Officep

No sir.

How long was it after Annabelle's death that

KOSTEL: Well, dt is on file according to

SOLOMON: What date?

-
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COURT: = August eighth, 1973. The motion
was filed in the Clerk's Office Pn August

the eighth, 1973.

Q So you made no protest about thi% deed not

beﬁﬁv recorded during Annabelle's lifetime, from February
twenty-eighth 1970, when you knew about 1t, or March second,
1970, until her death in April of 1973, you made no outcrv or
anythiny else about this transaction, 1s that correct°

| A That 1is correct.

% Q You didn't file any suit to forc? the deed
an&thing else, did you, during her lifetime?. |

| A No sir.

0 Didn't have any talk with her about it, I

think you stated{visn't that correct?

i A We never discussed 1it, no sir.

I Q But after her death, several months after

death, you bring sult; that's four or five months, 1is that

correct?
{

!

| A I contacted Mr. Kostel within thirty days
4

after Annabelle died, and asked his ;dvice; and he asked that
he be given some time to see what I should do. And then in,
I guess the latter part of July, we got together again and
tahked again and established the procedure we shouldlfollow.

i : Q But during this lady's lifetime, you never
1 . ’ .

i

| 5
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prought sult; and you had three years to‘do it. Isn't that
correct? If you had wanted to? |
A No sir, I brought no suit.
Q That's right. You did not bring any sultq
A I did not.
Q For three years. Did you pay anybody fér
cutting any grass or doing any work on the place? |
| A No sir. N
- 9 After the death of Annabelle Harpis, did
dl%im any . . . was the place rented?
i A It had been rented for some time| prior to
deéth, and afterwardé,'too. |
: ? o) Did you ever claim'anyvrehtéls?
! % A Sir?
Q Did you ever claim any rentals?i
A | No sir. i
3 Q ' Did you exert”any control over this propenr

since the date of February twenty-elghth, 1970, until the

present time?
o

a A No sir.

Q And as ‘I understand it, you had no convers

tdbns, other than the letter of March second, 1970, to the

date of Annabelle's death, with her about this property?

A That 1s correct.
0 Your witness. o
|
=L6=

ou
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ty

-~

|
]
- . |
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EMMETT - ReDIRECT : |

ReDirect Examination by Mr, Kostel: '

I
i

; 0 Did you read the deed before you malled 1t

b%ck to Annabelle to record?
| A | Yes sir,
0 And you were aware that she hadﬁa life

iﬁterest in the property?
A Yes sir,
: .Q Why did you mall the déed back to Annabell
Cbifton.Forge; Mr; Emmett?

!

A Because Annabelle did many things for me {

Clifton Forge, other things, and I mailed it to her to have

1t recorded for me. |

| Q What sort of transactions did she perform

ydu>in that area?

i

A Well, she made deposijts for me %t the Firsg

Lo . :
thional Bank, money that came from an estate from my family.

| | K
‘ Q How long had she been taking cam of thingg

like this for you?

A All my 1life. |

Q . Did'you ever question her aboutéif, to sed

whether they were dornie or not?

A With Annabelle's honesty, no. Never.
0 "That's all.
; | ~by 7~
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TEMMETT - COURT

Ex%mination by the Court: |

%
0 Mr, Emmett, when did you first learn that
this deed was not recorded?

1 A When I asked Mr. Kostel to find;if the

deed had been recorded.

; | 0 And when was that?

| A It was soon after her death.

: 8] After her death?

i' A Yes sir.

| 0 I see.

‘ A I can't tell you when, but soon;after her
death.

é 0 Was Annabelle Harris married, Mr. Emmett?.

; A Annabelle had been mafried once, yes. And
shé did not ... . She was married to a man, and she stayed wif

hi@ only one day of her life, and then she came back and lived

with my mother and father.
_ |
Q Do vou know whether her husband was stilil

A No sir; he died some years ago. !
A Did she have any childreh?
A No sir.
? n Your letter is signed with the word Mo (?)
| A This is a nickname I have had all ny life.
~y B
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EMMETT - COURT

0 Is this what she knew you as?
A Yes, sir.
Q I have no further questions,

Re-Cross Ekamination by Mr, Solomon:

this straight, That yqur'sister-mailed you this deed?

A Yes, 8ir,

_hg_

Q Now, you say that--getting back to this=-~that
_yodr sister mailed you this deed, is that correct?
A That is correct, |
Q Why didn't you mail it béck to your sister?
A I didn't mail it back to my sisﬁe}.
o why didn't you? |
A - Well, the deed was Annabelle's, and she had
\ige effate in : :
a ¥ight-to -see- it, and my sister is a doctor and I wouldn't
ask her to do anything for me that Annabelle could do.
o | But Annabetle, you said, was semi~literate.
Isn't that correct? .
A That is correct.
0 Do you know of Annabelle.ever'recording anyrt
thing? Déed=wise coe
A - No, sir, I don;t know of any property she
ever had to deal with as far as the deed,
o Now, afe yoﬁ'saying that , . . I want to get

SHENANDOAH REPORTING SERVICE
A DIVISION OF S.L.A., INC.
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recordation rather than your sister?

|
|
\

recorded until after Annabelle's death?

since. the

;
1
|
!
i
i
i

my sister

1t,

with her?

i
|
|
i

n

A

8]

A

0

D]

deed?

A

says that

EMMETT - ReCROSS

I
i
i
|
|

And you sent it back to Annabelle for

Yes sir.

And you didn't know that 1t had ,not been

That is correct.
You made no inqulry?

That 1s correct.

|
\
] .
Did you take Annabelle to have her will mgde?

No sir.

No will at all?

!
How many wills do you know Annaéelle had

No sir.

I didn't know of a will she did have.

You didn't know of any wills that she had

&

No sir. The only will that I know is heapsay;

she had a will, and that's all I know abo&t

You never went to Harold Collins's office
: |

No sir.
Do you know Mrs. Hackett here? |

Yes, I know Mrs. Hackett.

And she is the sister of Annabelle Harris

—~50~
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that correct?

Afnabelle Harris leaving the property to Mrs. Hackett?

"existence that wills the property from Annabelle Harris,

devises it to Mrs. lackett?

EMMETT ~ ReCROSS

A : That is co:rect.

Q And are you familiar with the will of

A No, sir,

0 ~ You are not familiar with that will?

A Mo, sir.

Q You don't know that there is a will in

A No, sir.

Q | Then what did you bring the suit for? If ypbu
don't know there is a will that wills it to Mrs, Hackett?

A I talked to Virginia about it on the tele-
phone, Mré. Hackett, who is_knéwn to me as Vitginia.< I talked
to her on the telephone soon after Annabelle‘'s death, and
she said that the property was hers. And this was what instiF
tuted my drawing up the . . .

Q '~ Well, then you did have knowledge that there
was a willrgiving it to Mrs, Hackett?

A No, sir. She said that the property was heps.
She didh't specify in what manner it was hers.

QO And Mr. Kostel never told you there was a will

hat willed it from Miss Harris to Mrs, Hackett?

A ' No, sir.

51~
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EMMETT - ReCROSS

This is the first time vou have heard about

Yes, sir.

Does that make any difference with vour

thinking, or does that . . . whether Annabelle Harris would w

yom to have the property or Mrs. Hackett?

‘No sir, it wouldn't make any difference.

You have stated that Miss Harris was a very

\orable and honest . . .the late Miss Harris was a very

honorable person, is that correct?
‘.

Above reproach.
Above reproach?
Yes, sir.

And if she made a will, after she made the

ed , leaviﬁg the real estate to Mrs. Hackett, would you thin

at she wanted to do that?

KOSTEL: I don't think that is relevant, Yo

Honor.

SOLOMON: I think it is very relevant.
KOSTEL: I don't think it is up to him to «
an opinion on whether it's‘relevant.'er.

Soloman says: Do you think if she did this

-52
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it would be so-and-so. And in her will, she

didn't devise this spécific property, anyyay;

she just devised all of her real estate.

COURT: Well, let me ask you this for my gwn
information, gentlemen. There 1s no jury
trying this case, the Court ié trying this
case. At Miss Harris's death, did she have

any other real estate subject to this . .

KOSTEL: None that I . . . did she own any

interest in any real estate?
SOLOMAN, Zewmy tra) &3faty \n STovilen.
. [
CouRT . <\ Q_\m\&é 4 9vay era) Lgbele gj(sw\\mi
COURT: There is no specific description g

|

the real estate that she devised; she left

of her real estate to her sister.

KOSTEL: That beins the case, I don't think
the question is proper. In other words, the
question is stated with the impression that
she devised this specifié real estate to her

sister.

COURT: Well, the Court will take judicial

notice of the language of her will.

=53-
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t
i

KOSTEL: But the question as prop@dnded to
the witness, I think, is . . . wh#t he thing:

|

1f she had devised this specific property t
her sister, then . . . !
|
i

COURT: He has already testified £hat it would
|

not make any difference in his br;nginq of

this suit to establish this.deed.i I don't

think it is improper to ...

Q It wouldn't make any difference to you that

this honest lady who was like a mother to you did nbt want,
dié not intend to make a gift to you, in that the dgéd Had no|
been recorded as you requésted, and that her will léft the
re%l estate to Mrs. Hackett, her next of kin? Woullin't that
noLa to you that her intent was not to complete thelﬁift to

i

you?

KOSTEL: I don't think that is a proper

question,

COURT: I don't know whether the witness w
know what was in her mind when she wrote he
will. You are asking wouldi't it denote to

you that she didn't intend to convey this

SHENANDOAH REPORTING SERVICE -
A DIVISION OF S.1.A., INC.
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EMMETT - ReCROSS

nroperty to you by the fact thaq she deviq
her real estate to her sister. ?And aﬁ
obJection is made to that statement, and ]
think the objection is well taken.
’ !

SOLOMON: I would like to note our except]
Our exception 1s that there have to be twq
things to a gift, intent and delivery. TH

speclfic question . . .

COURT: Well, that is not the polnt that y

are makinp here . . . The point‘that vou g

making 1s that she wrote a will, executed

will, devising her real estate to her sisy

but the will, as I understand it, did not

specifically describe this subject propert

but included her real estate.N And 1 belild
that 1s the present issue on which I was 3

to rule.

SOLOMON: No sir, ny qdestion.was: Do you

think that her intent to make the . . .« t}

he believedher intent to make the gift was

there, by the non-delivery of the deed as

o

Ol .

tat

Fou
re
a

er;
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pve

i sked
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nat
P

far

as recordation was concerned, and the subge-
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quent act cof makinn'the will,

COURT: I believe that 1 have stated in t¢H

record that it is my understanding that 14

concession in the case that this was a eoif

. KOSTEL: They are not conceding that it wa

gift,

SOLOMON: He says that 1t was a gift, and

are denying that 1t was a gift.

COURT: And you are denying 1t because vou

. that there was no intention established, qr

is testified to and established to be a ti
authentic copy of the original deed, which

not recorded.

SOLOMON: But which the deed 1itself was sd

back to her, and she never recorded it.

COURT: Well, don't vou feel that vour soy

of establishing intent should be derived f{

other testimony other than this witness?

~56—
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EMMETT - ReCROSS

has already testified that this deed was drawn,
1t was executed, and it was delivered to Rim.
He, in turn, sent it to the deceased to have it
St tedend t i,
LAWRT: M N awom ) vaQhedse yous %\R’V\M\ N

0 - Mr, meett, you statpd in nrior testimony |that
nnabtelle Marris was like a mother to you, is that correct?

A It 1s true.

O: | And'hervhonesty was unimpeachable?

A ’ - Yes sir, that's what I said.

Q Then I.ask‘you, taking that into considergtion,
ot me ask'you this. Did she, when you gave her . . . when
ou asked her to do other thinps for you, did she do them?

A Yes sir,

0 - Was there any occasion that vou wrote to Her
hat she dldn't do what you asked her to do? |

A No sir, I can't'remember.

0 S0 this is the only time that you ever
equestedvher to dQ something for you that-she did not follow |
hrough, isﬁ't that correct?.

A '; Yes sir,

0 Now, taking that into consideration . . she
as like a mother to you, she was Honest, she always carried
hrough when you had asked her in other things--and vou find
ut now, Just now, thaﬁ she had left a‘will devising her real

=57
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estate to her next of kin, her sister--do yvou belleve that

her'intention was not to rive you that property?
i A If Annabelle chanped her mind about. the cq
i

andéthe camp, I believe honestly she would have told me that

she had chanmed her mind.

1 .

| 0 But she was semi-literate, wasn't she?

! A Yes sir.

i -0 And she never dild write you, did she? You

testified to that?

_i A No sir, she never wrote.

; & And you never asked her?

! A " It was never discussed.

E 8 For the three years before her death, 1is

that correct?
!

i

A Yes sir, approximately.
Whereupon: -
WILLIAM LEACH

a wﬁtnessvon behalf of the Plaintiff, having been called to

testify and duly sworn, testified upon his oath as follows:

Direct Examination by Mr. Kostel:

: - 58—
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Iﬁcorporated.
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0

A

LEACH - DIRECT

State your name, please?

William E. Leach.

How old are you, Mr, Leach?
Fifty-four.

Where do you live?

Clifton Forge, Virginia.

How lqng have you lived in Clifton Forge?
I was born and raised there.

You are a native of.Clifton-Forge?
Yes sir. |

What 1s your occupation?

I am the chief administrative officer for

cle 0 Employees Hospital Association and Clifton Foree Hospit

Where is your office located?

Clifton Forge.

Where in Clifton Forrce?

the

Bls,

In the building formerly known as the Nurbes'

Héme at the hospital.

|
|
i
!
|

3

+
i

0
A

A

Q

Which hospital?
At Emmett Memorial Hospital.

iow long have you been emploved in that

'pésition, Mr. Leach?
Well, that organization was created in 19[71.

Prior to that time, how were you employedy?

_59_
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| .

A I was the business manager for C & O Rallway
Employees Hosnital Association at the same location.
0 How long did you hold that position?

é A Since 1947,

g 0 © Did you know Annabelle Harris?

; ' A Yes sir.

;l 0 How_long had you known her?

E Ab Quite well since 1947 and even prior to that.

0 Mr. Leach, I hand you Plaintiff's Exhlbit B,
wﬁich is a deed, a copy of a déed; from Annabelle Harris to
Jth M., Emmétt, Jr., dated fifteen January, 1970, and ask vou
iﬁ you recognize anyv of the writing on the deed, and if you
d$ to please identify 1t?

j A Yes, I recbgnize my writing on there as a

| S
Nétary Public in which I executed if, or acknowledged the sigt
nature of'Miss Harris_to this»instrumeht, a copy of  which I
héve.

.é 0 Would you read to the Court what part of that
vdéed or acknowledsement you wrote in your own handwrliting?

; A State of Virginia, the word Virginia; in the
céunty or city of Clifton Forge, the words Clifton Forge; my
néme, W. E. Leach; and the-portion over.hefe with regafd to
Fébruary and date; my commission expired April 12, 1972; and |
this was or 1is nmy signature; althqugh it is a very poor cony.

1 0 Do you recall Annabeile’Harris acknowledgling

| .

|

j ~60-
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1
!
i

LEACH - DIRECT

' sirnature on this

he
) Yes sir,
0 Had she ever done that before? Had you evyer

I
1
4
!
|
1
a&knowledved her sipxature on other instruments?
1
|
{
{
1

AN Suve
A “T—betieve this was probably true.
0 Answer any questions that Mr. Solomon has

please.

Cross Examinatidn by Mr. Solomon:

ture of Annabelle Harrls, 1s that right?

A Yes sir.

Q ‘ You don't remember . . . you just know that

this is your . . .
A I know that this is my signature, and I am
certain that I did acknowledge her . . .

0 But you don't know . . . do you remember

acknowledging this specific deed?

A I don't know, Mr. Solomon, whether I could

T

séy I remember acknowledging that except to the extent that 1]
ié my writing and . . .

Q : All right. I'm saying . . . We are not

W

dénying it 1s your writing. I'm just saying you don't rememb

acknowledging this specific deed, but you did'acknowledge it

o -61-
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i .
because vour handwritine is there; wouldn't that be a fair

? 0 So you don't know any of the events that Fr
pened here or anything of that sort; vou are Just testifying

' : hQ*a;) :
to, it that this 1s your mete?

v A Yes sir.

i

«
Jereupon-

|

\

JOHN E. CAMPBELL
a Witness on behalf of the Plaihtiff, having been called to

teétify and duly sworn, testified upon his oath as follows:

i

Direct Examination by Mr. Kostel:

0 Staté your full name, please?
A John Campbell. John Edward Campbell.
. How old are you, Mr..Campbell?
A Fifty-one.
0 . Where do ydu reside?
A Richmond, Virginia.
. ,ﬁ And what 1s your occupation?
[ ’ :
: , —62n
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CAMPBELL: -~ DIRECT

A Vice president and trust officer of the United

qiniaABankk

Q Mr., Campbell, in your capacity as trust

Vir
1
{
|
1
officer of the United Virginia Bank--was it United Virginia Bank

State Planters in 1970, '69 and '70°?

A I think i1t was United Virpginia Bank State

P%anters at that time, yes.
E a) Now, in your capaclty as trust officer, df

ydu have occasion to be in Clifton Forge relative to the

Dr. J. M, Emmett estate?
1 A Yes sir.
i 0 Now, do you recall any conversation that y

heard, or you were a party to, between Annébelle Harris and
the Plaintiff, J. M. Emmett, Jr.? |

E A I recall that we came up.there after Dr.
Eﬁmett's death to probate his will, and there was some dis-
c%ssion in the breakfast room. We got there before the family
had finished breakfast,band there was a discussion in the
bﬁeakfast room about this codicil that left the property to

Il

Anjnabelle° And during the conversation, Annabelle made a stat

!

| - : .
ment, generally: "It doesn't make no difference; it's all

SOLOMON: I object to that being in the re

i

|

| Annabelle 1s deceased, and there 1s no tes
1 _

|

;

~63—
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mony that thls rentlenman was present {rom

Mr. Emmett.

COURT: He did sav that he was present, did

vou not?
i
P A He was eating his breakfast, yes.
B 8] Was he present to hear the conversation?
| : . -
A Yes, he was eating his breakfast, and 1

‘assume he heard 1it.

i
2 COURT: He was present durine a conversation

t

| between the deceased and Mr. Emmett, that

was my understanding.

A There was a general conversation between the

parties that were in the breakfast room,

0 Take the witness.

Cﬁoss Examination by Mr. Solomon:

i Q What waS'your:name again?
5 A Campbell.
' 0 What is your first name? -
A John,
-6l -
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CAMPBELL - CROSS

0 And where are you from?
3 A Richmond, Virginia.
| 0 You are with what bank?
A Uhited Virginia Bank. .It was United Virgi

|

l
Bank State Planters, and before that State Planters.

% Q And what date do you say that you'viSited
Cﬁifton Forge about this matter?

? A I think 1t was December the thirtlieth, to

my. recollection.
!

0 Of what year?

A 1969.

N And you were in a room with who?

A 'well, there were several members of the

j a Name them, please.
A J. M, Emmett, Jr., Mrs. Plumley, who 1is a

i _
sigter of Mr. Emmett, Annabelle larris; Mrs. Little of Roanokd

: 1
there. And I don't believe that Mrs. Hancock . . . I think
théy stayved at a motel, to my recollection.

! 0 How about Dr. Evans?

; A I don't remember whether she was there at
time or not.

| Q Now, the statement you made that Annabelle
Harris made. Are you saying that Mr, Emmett was in the close

proximity and could have heard that, and did hear that
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'CAMPBELIL - CROSS

conversation?

f A To the best of my recollection, he was 1in |the

0 I'm not asking i1f he was in the room eatine

robm eating breakfast.

bréakfast, I am asking whether he heard that conversation that

yo@ had with Annabelle Harris?

! A I was there and he was there. I assume that

he|heard it.

é -0 | How fér‘was he from you when she made that
st%tement?

i - A He was eating and sitting at the same tablle.

% Q And what 1s the étatement that she made?

! A She sald . . . we were discussing generallly

thé codlell that left her the property. She said, "It don't
maﬁe no difference anyhow; 1it's going to Mo in the end."

Q It was golng to Mo in the end. D1d she sg

shé was poing to make a deed, golng to will it to him?
; A Nothing was sald other than the general st
meﬂt. | |
0 I am asking-you 1f anything was sald about

deéd or a wiil?v | | | ?
v A _ "I sald nothlng was saidiother than that

peneral statement,
!

4

8 Do you have any correspondence in regard 4

that deed after Annabelle Harris's death? Do you know of anv
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1
5
|
|
\
é
|
}

the 1mpression that she had to have a deed, and you-all wrote

that she didn't have to have a deed to the property to exert

correspondence?

A

Q
_.A

Q

her right?

recollection 1t was

A

tﬂmes.

waﬁ a statute case. Mrs, Harris wrote to your bank and asked
about a deed, didn't she, to this property, because she was

not knowledgeable enough to know that the will left it to her?

0

A

Q
R
)
A

0

A

CAMPBELL - CROSS

1 know of some, yes, but I don't have it with

Any correspondence about this piece of land

Yes, 1t was.

Cpd
av

And didn't Mrs. Hackett . . . wasn't she under

Mrs. Hackett, or Annabelle? I have the

Annabelle who requested a deed several

That's right. And wheh was that?
Several times.
What year?

I don't know,.

Was 1t after the conversation that vou rel

It had to be, tecause she had no . . .

Did you bring those letters with you?
No' v

Why didn't you bring them? You knew that

We told her many times that the will left

—67-~
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about that deed?

A

0
A
8

or soﬁebody in that
A
0.
A
Q

did understand 1t?

talked to us about it.

KOSTEL: Your Honor, I don't think he shou

CAMPBELL - CROSS

But didn't she write to you continuously
Different people wrote to us or called us

Talked to your bank?
To me. |
To'you. All right. And you wrote back--}J
bank--that she didn't need a deed.

I still say she didn't need a deed.

But she didn't understand that, did she?
I don't know,

Well, why would she be writing for it 1f o

argue with the witness.

SOLOMON: I'm not arguing with the witness

Your Honor.
COURT: It 1s in the scope of cross examif]

tion. As long as Mr, Solomon does not arg

with theIWIthess; I'11 permit 1it.
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CAMPBELL - CROSS

1 : Q - Are those letters available that were written
2 té you by Annabelle Harris? |
3 gl A I don't know exactly whether they were letters
il or phone calls, Mr. Solomon. I talked to several people on
5 tﬁe phone who asked about it.

6 i ' ) Let me ask you this. Are you stating undf

7 | odth that there were no letters from Annabelle Harris . . .

14
3

8 ‘ A No, I am not stating that there were no
9 létters « o

10 % 8 Those letters, would you have those letters

Il

11 | on file, and do you have the replies to those letters?

12 i A I assume that they are in the files at the
13 | bank.

I

14 I have nothing further.

)

15
16| .-
Ta

18 KQSTEL: We rest, Your Honor,

19 S¢LOMON: We have no evidence to offer today.
. - l N .

20

i

,21 | —-—~—-

22 _ . _
23 i SOLOMON: I would make_a motion to strike the Plaintiff's

24 | evidence, Your Honor, at this point.

o]
]

]

| .

| : |
|
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consideration.

the Dead Man's Statute.

COURT: I think the evidence justifies the Court's

SOLOMON: I would just like to state my motions under

COURT: I will save your point, Mr. Solomon.
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October 8, 1971

Mrs. Anna Belle Harris
"Hillcrest"
Clifiton Forge, Virginia

Deaﬂ Mrs. Harris:

Enclosed is a copy of the 1971 tax bill on the
Est%te of J.M. Emmett. The 3.73 acres parcel en-
circled in red is the "Cabin Property"™ which was
left to you in Dr. Emmett's Will.

'The taxes in the amount of $72.50 should be paidl'
by you, as owner, on or before December 5, 1971.

, ?We have notified Mr. William T. Jenkins, JdTey
Tredsurer of Bath County, to change his records, and
in the future the tax bill ‘should come directly to

yous

_fif you have any questions, you may call or write
me here at the Bank.

Very truly yours,

/s/B.J. Meredith, Jr.
= Trust Real Estate Assistant

|
|
i
E
|
|
|

!
I
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October 5, 1971

rs. Annabelle Harris

0 "Hillcrest"
cCormick Street

lifton Forge, Virginia

O Q2o '=

ear Mrs. Harris:

- I understand from Dr. Julia Edmunds that you are
concerned because you have not yet received a deed

to the cottage property left to you by Dr. Emmett.
Although I can understand your feeling, please be
assured that the will of Dr. Emmett is valid and

that the property in question now definitely belongs
to you. 'We were only attempting to have a deed pre-
pared in order to straighten out some small question
about the line of the property; however, our attorneys
have advised us that such a deed would be worthless - -
without Mr. and Mrs. Walton joining in. This they
have not yet chosen to do.

~We hope to have such a deed signed and executed
in the near future and as soon as one is made up,
and signed, we will let you know, In the meantime,
please do not be concerned over this as the property
is in your name legally. ’ : ' . _

~ Sincerely,

/s/ Richard C. Manson, Jr.
Assistant Trust Officer

oo




October 8, 1971

Riichard C. Manson, Jr.
Assistant Trust Officer
United Virginia Bank
Boix # 6

Riichmond, Virginia 23214

Rek Annabelle Harris
t Dr. Emmett's Estate
i

Dear Mr. Manson:

Mr%. Annabelle Harris has retained me to represent
her in an attempt to straighten out the property
that she inherited through the Will of Dr. Emmett.
You mention in your letter of October 5, 1971, to
Mrs, Harris that the Bank hopes to have a Deed
signed and executed in the near future. Will you
please inform me when this Deed will be forthcoming
as Mrs. Harris is quite old and worries quite a bit
about this matter.

‘With kindest regards, I remain,
Yo&rs truly,

| u
/s/ Erwin S. Solomon

|

|

|
|
|
|
)
i
|
|
{
|
{
|
1
I
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.. October 14, 1971

Brwin S. Solomon
Attorney at Law

P.0.

Box 126

Clifton Forge, Virginia 24,22

Dear Mr. Solomon:

Ré: Estaté of Doctor J.M. Emmett
|

Thank &ou for your letter of October 8. As you

will see in my letter to Mrs. Harris on October 5,

there

is some problem in having all the parties

necessary to make a deed in this case join in that

deed.

that letter, this is no need for concern on her part.
Tﬂe property vested in her at Doctor Emmett's death

gnd a

Nevertheless, and as I told Mrs. Harris in

deed is only necessary in that there may be

|

|

some question as to the exact property line on  one’ |
|

side of the property. Our Trust Department counsel

has told us that in order for a deed to fulfill /
the purpose that we both wish it to, i.e., to es- E
tablish that boundary, all the parties on both sides |

of'! the line must. join in it and thus far Mr. and Mrs.

Harry

Our problem, therefore, is in having Mr. Walton
join in this deed and that is why I am unable to give

you a

I would like to reiterate to Mrs., Harris, however,
that this property is hers and that there is no
question that it does not belong to her and that she
need not be further concerned about it. It is pos-

sible

eéxecutors to her but one actually is not necessary
beyond straightening out this particular property line.

I

soon as further details are available, I will write
you again, . . :

 Best regards,

1
|

Walton have refused to do this,

specific time when such a deed will be filed.

that a deed will never be given from the

appreciate your interest in Mrs. Harris. As.

Sincerely,

/s/  Richard C. Manson, Jr.
Assistant Trust Officer
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February &, 1972

Mr.| Richard C. Manson, dJr.

United Virginia Bank/State Planters
Box| 6 E _

Richmond, Virginia

Re: HFEstate of Doctor J.M. Emmett

Dear Mr. Manson:

The property which Anna Bell Harris inherited
from Dr. Emmett is in Bath County. It would be
appfec1ated if you would have the Will recorded

in the Will Book in Bath County, Virginia so as to
show the chain of Title that would make Anna Bell
Harris the fee simple owner of the property.

Thank you for your courtesy in this matter.

Yours truly,

/s/ Erwin S. Solomon
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| | " February 11, 1972
|

Erwin S. Solomon, Esquire

Commonwealth's Attorney

County of Bath
Hott Springs, Virginia

Re}' Estate of Dr. J.M, Emmett

De?r Mr., Solomon:

In reference to your letter of February 8, 1972,
this is to advise you that a copy of Dr. Emmett's will
was recorded in Bath County in January of 1970, less
than one month after Dr. Emmett died. This is our
standard operating procedure in our Turst Department
to: file a copy of a decedent's will in every county in
which he owned real property. In addition, we have
recently sold Dr. Emmett's farm, also in Bath County,
and. a reference to that will was required at that
time, - ’

Sincerely,

. : /s/ Richard C. Manson, Jr.
i Trust Officer
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February 26, 197.

i
i

Gebrge J. Kostel, Esquire
Erwin S. Solomon, Esquire
Harold K. St. Clair, Esquire

Re% John M. Emmett, Jr., vs. Ida Harris Hackett
. In the Circuit Court of Bath County .

Geﬁtlemen:

After having maturely considered the evidence adduced at the
trial of this case on November 6, 1973 and the memoranda sub-
mitted by counsel, it is my con81dered opinion that the plaintiff,
John M. Emmett, Jr., acquired a fee simple title in the subject
real estate by deed from Anna Bell Harris.

The defense is predicated principally on Section 8-286 of the
Virginia Code, as amended, commonly referred to as "the Dead
Man's statute". According to memoranda submitted by counsel,
it is agreed that the statute is designed to prevent fraud.
The record is void of any evidence from which fraud can be
established or inferred.

There is sufficient evidence to prove by corroboration the
intention of the grantor to convey the property to the plaintiff,
and to prove the perfection and consummation of the deed con-
veying the property.

Yod will find with this letter a copy of the order which I
haVe entered and mailed to the Clerk this date to be recorded.

Thanklng you and with my kindest personal regards, I.am
1 _ Sincerely yours,

/s/ Paul A. Holstein, Judge

cc:% Honorable W. Claude Dodson, Clerk
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VIRGINIA
1

IN THE CIRCUIT COURT OF BATH COUNTY )
JOHN M, EMMETT, JR. ;

| PLAINTIFF ) ORDER - CASE NO. 297
V8. )
IDA HARRIS HAGKETT )
DEFENDANT ;

L From.thé evidence adduced at‘the‘trial of this caée
oﬁ November 6, 1973, and after having maturely considered
the written memoranda submitted by counsel,

The Court finds that J.M. Emmett, who died testate

on December 27, 1969, devised certain real estate, con-

sisting of a parcel of land and the cottage theron,

| : ‘
situate and being in Bath County, on what was known as
t&e Walton Farm, to Anna Bell Harrisj; and

1 That the said Anna Bell Harris conveyed the said

|

r?al estate to the plaintiff, John M. Emmett, Jr., by
d%ed dated January 15, 1970 and acknowledged before a

Notary Public February 28, 1970; and
That subsequent to delivery of the said deed to
John M. Emmétt,'Jr., the deed was lost and remains un-
i _ .
i




{ .
recorded; and

That the copy of the deed filed with the plain-
Liff's motion for a deelaratory Jjudgment, is a true
copy of the original deed; and
That the plalntlff acquired a fee 81mple title

in the subject real estate by the said deed from

Anna Bell Harris.

It is therefore ADJUDGED and ORDERED that the
Clerk of thls Court record the copy of the aforesaid
deed and index the same in the name of John M. Emmett,
Jr., grantee. |

ENTER: February 26, 1974

Law Ofder Book 13 : '
Page L83 . ~ /s/ Paul A. Holstein, Judge
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VIRGINIA: 1IN THE CIRCUIT COURT OF BATH COUNTY
JOHN M. EMMETT, JR. | COMPLATINANT

VS, NOTICE OF APPEAL AND
' ASSIGNMENTS OF ERROR

IDA HARRIS HACKETT | DEFENDANT

TO:. Mr. Claude W. Dodson, Clerk of the Circuit

: Court of Bath County: -

The defendant, Ida Harris Hackett, hereby gives
notice pursuant to Rule 5:6 of the Rules of the Supreme
Court of Virginia of Appeal from that certain final
judgment entered in the above styled case on February
26, 197L, in which the Circuit Codrt"of BathICounty,
The Honorable Paul A. Holstein, presiding, found that

a |certain pafcel of Real Estate situate and being in
Bath County and known as the Walton farm was'devised
from John M. Emmett, Sr., to Anna Belle Harris, now
deceased; and

That the said Anna Belle Harris conveyed the said
real estate to, the complainant, John M. Emmett Jr.,
by| deed dated January 15, 1970, and acknowledged before
a notary publlc February 28, 1970 and

- That subsequent to delivery of the said deed to

John M. Emmett, Jr., the deed was lost and remains un-




%ecorded; and
; That the copy of the deed filed with the plain-
tlff's motion for declaratory judgment, is a true copy
df the original deed; and
é . That the complainant acquired a fee simple title
do ‘the subject real estate by the said deed from Anna
Belle Harris.

The error assigned is that the complainant failed
do corroborate delivery of the deed to him, during Anna
Belle Harris' lifetime, as required by Section 8-286 Code
df Virginia (1950) as amended. Corroboration is required
ﬁn that Anna Belle Harrié, the purported grantor, was
4eceased at the time of this action, and that the action
%as against the heir to Anna Belle Harris' estate and |
hat only a copy of a deed to the subject real estate
wes in the complalnant S posse581on at the time of this
ktlon, and that the complainant was an adverse party
to the heir of Anna Belle Harris Estate; and since no
e&idence was offered to_corroboraﬁe the intervivos de-
l?very of the subject deed to the complainént; Jjudgment

rkndered in favor of the complainant John M. Emmett, Jr.,

was in violation of Section 2-286.
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Defendant further states that she will hereafter

'ile her written statement of facts, or trial record,

estimony, or other incidents of this'case.
Respectfully Submitted,

IDA HARRIS HACKETT

" By: /s/ Harold K. St. Clair

arold K. St.Clair

ERWIN S. SOLOMON & ASSOCIATES
\‘ttorneys at Law

ot Springs; Virginia 24L4L5
CERTIFICATE

I hereby certify that a true copy of the foreg01ng
otice of Appeal and A881gnments of Error, was mailed
o George J. Kostel, 316VCommercial St., Clifton Forge,

irginia, this the 21 day of March , 1974.

/s/ Harold K. St.Clair
Counsél
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CERTIFICATE UNDER
RULE 5:49

| v

i I hereby_certify that twenty-five (25) copies
f(the foregoing Index to Appellant's Brief were
this day filed in the office of the Clerk of the
Swpreme Court of Virginia by mailing to him at
hﬂs office at P.O. Box 1315, Richmond, Virginia,
2}210 and that thls day three copies of the
fdreg01ng Index to Appellant's Brief were malled
tJ George J. Kostel, Esquire, Kostel, Watson,
Céfson & Snyder, 316 Commercial Avenue, Clifton
F@rge, Virginia, 24422, |

i Given under my hand this ég day of
November, 1974. T\

1
-
|
I

|
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