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LAW OFFICl!S 

YOUNG. KISER Be 
HASKINS 

VIRGINIA: IN THE CIRCUIT COURT OF HENRY COUNTY 

EDGAR c. OLIVER, ) 
) 

Plaintiff, ) 
) 

vs. ) AMl:mDED MOTION FOR JUDGMENT 
) 

CECII. G. MONDAY, ) 
iRoute 3, ) 
Bassett, Virginia, ) 

) 
and ) 

) 
JOHN DOE, ) 

) 
Defendants. ) 

I 
I 1 

I 

To '!'HE HONORABLE JOHN D. HOOKER 1 JUDGE OF SAID COURT: 

Plaintiff respectfully shows th~· following casei 

1. On or about January 24, 1971', Plaintiff was riding 

.as a passenger in an automobile which was· being operated by 

Herman L. Ashley in the east bound lane of Route 57, at approxi-

mately 10:00 a.m., in Henry County, Virginia. 

2. At the time and place aforesaid, the Defendant, 

Cecil G. Monday, was operating an automobile in the west bound 

lane of Route 57. 

3. 1\t the time and place aforesaid, the Defendant, 

John Doe, was operating an automobile which was stopped in the 

west bound lane of travel on Route 57. 

4. Notwithstanding the duties which the Defendant, 

!Cecil G. 1:-fonday, owed to the Plaintiff, Defendant was negligent 

in that: 
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HASKINS 

CIO WE8T CHURCH 9T. 

(a) He operated the automobile under his control 
i 

at an excessive rate of speed under the circumstances then and 

~here existing1 

(b) He operated the automobile under his control 

I 

without keeping a careful and proper lookouti 

(c) He operated the automobile under his control 

in such a negligent manner that he caused the said automobile to 

cross from its proper lane of travel into the lane of travel 

which was then occupied by the automobile in which the Plaintiff 

was riding as a passenger, wrecking both of the said automobiles 

~nd injuring the Plaintiff. 

5. Notwithstanding the duties which the Defendant, 
i 

John Doe, owed to the Plaintiff, Defendant was negligent in 

!that: 

(a) He operated the automobile under his control 

iin such a negligent manner that he caused the automobile to 

,block and impede the free flow of tr a.ff ic on Route 57; 

(b) He operated the automobile under his oontrol 

1without keeping a careful and proper lookout; 

(c) He operated the automobile under his control 

in such a negligent manner and caused his automobile to stop and 
I 

park, in such a negligent manner, on Route 57, that his ne9li9enfe 

wan a contributing cause of the accident which injured the 

:Plaintiff. 

6. As a direct and proximate result of the joint and 

i :combined negliqence of the Defendants, the Plaintiff was caused 

serious and permanent injuries about his person, internally 

a.nd externally, was caused excruciating pain and mental anguish, 

1 was required to incur great meclical expenses and will be requir d 

to do so in the future, was permanently maimed and disabled, 
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was required to suffer loss of earnings and earning capacity, 

and was rendered less capable of performing his normal daily 

tasks, all to his damage. 

WHEREFORE, the undersigned doth move the Court for 

judgment against the Defandants, jointly and severally, in the 

amount of Thirty Thousand Dollars ($30,000.00). 

Young, Kiser & Haskins, p.q. 
60 west Church street 

,Martinsville, Virginia 24112 

EDGAR C. OLIVER 

CERTIFICATE 

Counsel 

Thia is to certify that I have this 7th day of 

November, 1972, mailed a true copy of the foregoing Amended 

Motion for Judgment to David B. Worthy, .of Stone, Joyce, Worthy 

& Stone, 46 w. Main Street, Martinsville, Virginia, 24112, 

counsel of record for the D'1lfendant, Cecil G. Monday. 

111' 



VIRGINIA: IN TUB '::In<:uIT COURT OF mNRY COUNTY 

Plainti£f., 

cEGIL G .. MONDAY, 

and 

JPUN DOE, 

J:>efendants .. 

GROUNDS OF' OOFW& 

I 
Now comes de:fend.~ • .11t Cac.i.l G.. Monday P ·by counsel, and for 

his 9rounds of de:t"eruse to an amended nt0tion for judgment hereto

fpre filed again$t hitn and another by plaJ.~ti.tt, states as £ollowst 

l. The a.lle9a:tioms of numbered paragraphs one, two, and 

three of said motion tor judgi1ient a...~ admitted., 

2.. All culega.tiorts of mmibered paragraph fow: 0£ said 

i;~tion for jud9ment imputing any negligence to this defendant are 

~nied, and this defendant avers that the accident described in 

s:aid motion :f o:r jt.\dgment was unavoidable insof a:r as be was 

doncerned, and was proridma.tely caused ·;:iy tba negligence of det'endant 

John Doeil and this defendant avers further that plaint:Lft' was 

g\Uilty 0£ contributory negligence and/or assuill,ption of the rial(, 

all of vrh .. i.ch b.:1.r any recovery on his part against 'this defendant. 

3.. This defend.ant is not advised as to the nature and 

extent of any injuries and dalilages suffered; or to be suffered, 

by plabtif'.f, and. demands stric!t proo.f tll'Qreo£, but den:Les "tlla.t he 

' is liable for any therefor. 

\A.'1£.H.EFORE, this de£endant moves the Court to be dismissed 

t:ro.m this t-.. etion a.t the cost of plainti.f'.i .. 



VIRGINIA 

IN THE CIRCUIT COURT O:F HENRY COUNTY 

EDGAR C. OLN"ER, 

v. 

Ct!.:C'IL G. MONDAY 
and 
JOHN DOE, 

Plaintiff 

Defendants 

.GROUNDS OF 

DEF:F::NSE 

For his grotmds of defenst~ to the arnended motion for judgment 

filed in the above styled case defendant John Doe replies, denying he is 

liable to plaintiff, and for answer says: 

1. The allegations of Paragraph 1 of the amended motion for 

judgment are not denied. 

2. The allegations of Paragraph 2 of the amended motion for 

judgment a.re not denied. 

3. This defendant is without sufficient information to answer 

the allegations of Paragraph 3 of the amended motion for judgment and 

requires strict proof thereof. 

4. The allegatms of Paragraph 4 of the amended motion for 

jud~ment are true. 

5. The allegations of Paragraph 5 of the amended motion for 

judgment are denied. 

6. The allegations of Paragraph 6 of the amended motion for 

judgment a r~ denied. 

WHERB FOR8, defendant John Doe denies he i.s liable to plaintiff 
POCO(i 



ln any amount and requests this action be dismissed as to him with his 

costs expended . 

JOHN DOE 

By Counsel 

MF:AUE.;, TATE AND MF.ADE: 
516 Masonic Building 
Danville, Vlrginla 24541 

~ ,·~ 

By_ s;:-:/f.::,·::~:·L~-> .. · .:':~ ::'.'))·~'~: ;,: .. '. .. '.<..__--.. 
Member of Firm 

CERTIFICATE OF COUNSEL 

r, Franko. Meade, of counsel for defendant John Doe in the above 

styled! action, hereby certlfy that a true copy of the foregoing grounds of defense 

was served by mailing on the 4th day of December, 1972, to James Vi. • Haskins, 

of counsel for plaintiff, 60 West Church Street, Martinsville, Virginia, and 

to David B. Worthy, of counsel for defendant Cecil G. Monday, 46 West 

Main $treet, Martinsville, Virginia. 

.q-r~r" .... ·'7 i .. " ' 
" .... ·"' 
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I 
i 

I 
coJp. 47) 

I ,, 

CECIL G. MONDAY 

the next witness, being first duly sworn, 

deposed and stated as follows: 

EXAMINATION BY MR. MEADE: 

Q. What 1 s your full name? 

A. Cecil G. Monday. 

Q. How old are you? 

A. Fifty. 

Q. Are you married? 

A. Yes, sir. 

Q. Do you live with your wife? 

A. Yes. 

********** 

(Depo 48) Qo How far had you driven before this accident 

happened? How far had you come from your 

home? 

A. About three miles, I guess. 

Q. This was Sunday, wasn't it? 

A. Yes, sir. 

Q. This was going to be sort of a ride? 

·· A. We was kind of planning on going up to my 

mother-in-law's. 

Q. What time of day did it happen? 

A. Around ten, ten-thirty, something like that. 

Q. Now, what was the weather when you left home? 

A. It wasn't doing a thing at the house. We 

went on down into Bassett, stopped at a 



service station, filled up with gas. A 

little snow started to fall. We started up 

the hill. The farther up the hill we got, 

the more snow we went to getting into. 

Q. Where this accident happened is a straight 

stretch? 

A. It wasn't exactly straight. There's some 

broken lines 

(D~p. 49) going west of Bassett, on 57. 

Q. How were you driving as you were driving 

along short of the accident scene? How 

fast were you driving? 

A. About twenty-five or thirty, I guess. 

Q. Did you have to drive that slow because of 

the road? 

A. I didn't have to. 

Q. But you were? 

A. Just cruising up the hill. 

Q. Were you still going on your trip? 

A. When it went to snowing, we talked about 

turning around, coming back. 

Q. But you hadn't actually turned around? 

A. No. 

Q. Did you have snow tires on your car? 

A. No, I didn't have snow tires on my car. 

That's why we were going to turn around. 

********** 

roe09 



Q. Just tell me what happened. 

(Dep. 50) A. I was going up the hill there, went on around 

kind of a curve there. This car was sitting 

off on the right-hand side of the road there. 

Q. On the right-hand side.of the road? 

A. Yes, sir. 

Q. On your right-hand side? 

A. Yes, on my side. 

Q. Which way was it headed? 

A. It was headed toward Bassett. 

Q. Toward you? 

A. Yes. 

********** 

(D~p. 51) Q. You were almost headlight to headlight? 

A. I didn't get that close to him. 

Q. How far back did you stop? 

(Dep. 52) A. I guess two car lengths. 

Q. Completely on your side of the road? 

A. Yes. 

********** 

A. He got out of the car when I stopped, 

walked around the front of the·car, looked 

up the road, motioned me around, to go on. 

********** 

(Dep. 54) Q. You could see him look? 

A. Yes. He motioned me on around, and I could 

see around the car anyway. 

r.nr10 "'· ~ ..... '~ ....... 



l __ _ 

********** 

(Dep. SS) Q. Did you have any trouble pulling out to go 
I 

(Dep. S6) 

I 
! 

I 

around him? 

A. No, I didn't have no trouble. 

********** 

Q. How come you stopped in the first place? 

A. I didnit know whether to take a chance on 

going around until I made sure nothing was 

coming. 

Q. Of course, you made sure nothing was com~ng, 

and he signaled to you, too, arid you.started 

around? 

A. Yes. 

Q. Where was Mr. Ashley's car when you first 

saw it? 

A. It come over that • • 

Q. You saw him come over the hillcrest? 

A. He was over the hill by the time I noticed 

it. I was going to back up in the driveway 

and turn around, go back down the hill. 

Q. Were you in the process of getting ready to 

turn around when this accident happened? 

A. I was just past his car far enough where I 

could back up in the driveway. 

********** 

Q. You say you were preparing to turn around? 

A. Yes, as soon as I pulled up where I could 

rOC:1_1 



back up in this driveway. This driveway comes 

out kind of at an angle. 
' 

(Dep. 57) Q. Were you moving or stopped when you first 

saw Mr. Ashley's car, or do you know? 

A. I don't know now. 

Q. You think you had stopped, getting ready to 

back up to go in the driveway when this 

happened? 

A. I think so. 

********** 

(De~. 58) Q. You said you were going to stop and back into 

the driveway on the left-hand side of the 

road so you could turn around and go back, 

is that correct? 

A. Yes. 

Q. You can't say whether you had actually 

stopped, getting ready to back or not? 

A. No. I was watching in my mirror, sideview 

mirror to see if any traffic was coming up 

the hill behind me before I got in there. 

He motioned me around. I looked to see if 

it was clear behind me. 

Q. Your plan was to bring your car to a stop, put 

it in reverse and.back into this driveway? 

A. That's what I was intending to do. 

Q. Had you brought your car to a stop getting 

ready to back in this driveway when you saw 



the Ashley car? Were you moving, or had you 

come to a stop when you saw Mr. Ashley? 

A. I can't tell you right off. 

Q. You don't remember? 

A. I don't remember. 

Q. You just can't say one way or the other, is 

that correct? 
I 

(Dep. 59) A. Yes. 

********** 

Q. Mr. Monday, Mr. Oliver testified here under 

oath when they first saw you, that you were 

stopped in the road, you don't deny that, do 

you? You may have been stopped getting 

ready to back into that driveway? 

A. I could have been. 

Q. You just can't say one way or the other? 

A. No. 

********** 

(Dep. 61) MRS. CECIL G. MONDAY 

the next witness, being first duly sworn, 

deposed and stated as follows: 

EXAMINATION BY MR. MEADE: 

Q. Mrs. Monday, you were with your husband the 

day of this accident? 

A. Yes. 

Q. And he has already testified that you all 

were going, I think you were expecting to go 

roct3 



to Mt. Airy, ! believe, to visit your 

mother? 

A. Yes. 

(De~. 62) Q. 

********** 

Before this accident happened, is it correct 

you all were planning to turn around, go 

back home? 

A. Yes, when he got to seeing it snow on the 

road, he said "We will turn around here and 

go back down the hill." 

Q. That's what ne said? 

A. When we passed that car where slid off on 

our side of the road. 

Q. When you got to this car that slid off the 

road, that sort of sold you to going back 

home? 

A. Yes. I thought it was wrecked. 

Q. Was it in your lane? 

A. Yes. 

Q. It was on the wrong side of the road? 

A. Yes. 

********** 

(Dep. 63) Q. Your husband started around this car? 

A. Yes. He sat there until this man got out of 

the car. He motioned for him to come on by. 

Q. Where was the man when he did that? 

A. He got out of his car, stood there in the 

r: r~ f".1 it 
' \}li_;. - - •.t: 
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road, looked up the road, motion.ed for him 

to come on. 

Q. Could you see up the road? 

A. Yes, you could see up the road a pretty good 

little ways. 

Q. Did you see anything coming? 

A. Didn't see a thing until he started to put 

the car in whatever you put it in to back up 

for this driveway. There it come. 

Q. Do I understand your husband, after the driver 

of that other car motioned him on, your 

husband started around the car, the one that 

slid off the road, your husband started to 

go around it& 

A. Yes, he started going around it~. 

Q. He went around it& 

(Dep. 64) A. Yes, he had to, for that man that was slid 

off. 

Q. Do I understand your husband stopped and was 

going to put it in reverse, back up in a 

driveway? 

A. Yes. You see, this driveway was almost 

straight across from where the car was, 

maybe a car length, not much more than that, 

I would say. 

Q. Mrs. Monday, was your husband's car stopped, 

or was it moving backwards? 

C~JCt5 



A. It was moving backwards when that one hit 

us. 

Q. Mr. Monday's car was moving backwards? 

A. It was moving backwards, to back up in that 

driveway. 

Q. When you all got hit? 

A. To turn around, that's right. 

Q. Did you see this car come over the hillcrest, 

the one that hit you? 

A. Yes. 

Q. When you first saw that car was your husband 

going backwards or still stopped? 

A. He was going backwards. I said, "There 

comes a car." By tha.t time it had done hit 

us. 

Q. So when you first saw that car, you saw it 

as soon as you could have seen it? 

A. I reckon, it come so fast down that hill. 

Q. So, when you first saw it, your husband was 

in reverse, going backwards? 

(De~. 65) A. Yes. 

Q. When you all got hit, he was in reverse going 

backwards, is that correct? 

A. Yes. 

Q. What side of the road were you on? 

A. On the left-hand side. 

Q. Were you completely on the left-hand side? 

f·OGt6 



A. Yes, in the lane to go back in the driveway. 

Q. But you were on the wrong side of the road? 

A. Yes, it was on the left-hand side. 

********** 

rne:17 • ........... . "., 



~---·-·------------------··--·---o-- ------·------------------------------~----- 3 

111 l witneir:p,es were called, sworn, senarated and excluded fro~ 

:!. the cot.'.rtroom. A jury of seven was empaneled and duly sworn. 

· :l Openi.ng statements were~ presented by Mr. Youn~, Mr. Worthy, 

· 4 and i.'1r. Meade, which. .c:re omitted. 

5 TROOPER L. A. Mc1YIAl-KN 

6 the first witness called to testify for the plaintiff, being 

7 f.~_r13t duly sworn, test:f.fied and stated as follows~ 

8 THE COURT: It is agreed by the lawyc~rs in this ca~e that Mr. 

9 !>liver, at the ti~e of the accident, was sixty yRars of age, 

lo with a life expectancy of sixteen years. Now, as a result 

11 of this t=;tipulation, it will not bt7. n1.:cessary to bring the 

i2 tables, things of that kind, for this fact. 

13 

i4 BY MR. YCUHG: 

15 Q. \That is you1· name? 

16 b. L. A. McMahon. 

17 Q. Did you investigate an accident which occurred 

i8 .fonuary 1971 at approxlmat~ly ten o'clock on Route .57 

l!l west of BaE:sett, involving an automobile driven by a Mr. 

~o l1shley :md one dri·V'en by a Mr. Monday? 

21 /, . Ye8, I d:f.d. 
I 

22 ?lease tell us exactly wh.at your investigati.on 

2:~ revea. led • 

24 '" I o I arrived at the scene at ~poroximately 10:55 A.M., 

~ l~ute 57, 1.6 miles west of Ra~satt where an accident + - . --· -- --·--. -·-- -·. -- ····--·- ·--··------· ··------------.-'-···- ·-·----------------·--------------- ·-------+---
EAf~LINE F. GOSNEY 

COURT REPORTER 

DANVILLE, VIRGINIA 



!J,. • 
.... ·- . -........ - ... ·---.-·-.. - ... ·-----.. ------................. ,., ____ , _______ ._ ________ ,.,._ ...... ___ ,. _____ ..................... ·---·---------·--+--

occurred, would be just south of .• 

2 Lxcuse me for inter.rupti.ng. It might save some 

l~:f.mc• to cone down, t-2etify, point cut on your diagram 

4 mc~ctly ·what your diagram ;_s i.ntend·F:d to represent. 

5 
f.. . • This would br. St~tc Route 57 look:i.ng back toward 

,6 This would bi!:~ a downgrade. Hillcrest up here. I 

7 found two veh:f.cles.· This i .. s not to sc.'lle. There's a drive-

way in th5 ... s general arc£1 here going up the hill. Mr. E. Dal.,.on 

:9 lb:r0s th0re now,th1'.'! old Carter estate. Vehicle No. 1, a 

10 1963 RambJ.er, two-door, operated by a Mr. Herman Linwood 

l1 ilBhl1~y, damaged the hood, grill, front bumper, right front 

;t2 ff~uder snd windsh:f.eld. This vehicle was in the westbound 

13 lane of Route 57, beaded in an easterly direction. The othe~ 

14 vehicle involved was a 11166 Mercury two-door operated by Mr. 

~5 
Ccc!.1 C. Monday, had d.~mage to the entire front end, to the 

l6 windshield, approximate cost to re10air,damage on the Mercury, 

b ~:;t~sn.oo, on the Ramble:L· .:~300.00. At the t:f.me I arrived at 

18 the scene, it was .snow:i.ng, the road was cov·ered with snow, 

and. I found this vehicle, the Rambler, to be equipped with 

2o sno·w tf_res. Th1.s vehicle, the Mercury, did not have snow 

21 tires or chains. I h.ad snow tires on r:iy police vehicle. 

22 This is downgrade, the d:lrection in which the Rambler was 

coming. It was daylight at the time. I. could not determine 

25 

the point o:f impact, or uhere the two vehic1-es had crashed. 

Lpproxim::lte ly fifty-Five minutes ha<l e 1apsed f.rom the time of 
--·---------------··---.. ·-----·---· .... ·--------------··---- ·-- -------·----------·----------+--

EARLINE F. GOSNEY 

COURT REPORTER 

DANVILLE, VIRGINIA 



~-------

' ~ . 
I 

------,-------r-----------~-----------~-------------- ---------1---1 

I 

1 impact to my arrival. It was snowing. ·1 talked to both 
"-

2 drh1ers. Mr. Ashley 1vi8de the following statement to me. 
; 

3 MP.. ~'IJ~.~.;m ~ Wouldn u t: the:1t be hearsay? Mr. Ashley is not a 

4 party. 

5 Q. lias this in the nrr::sence of Mr. Monday? 
I 

6 .I\. Y~~A. Mr •. .:ish1.ey said, nl was coming 07er the hill 

7 
I f:ifteen to twenty rniV.w pc1: hour. I glan.::ed down. Because 

8 I knl~W I was goi.ng to sJid~, I tu·rned my wheels, just startekl 

9 •3liding, and we hi.t. 1
' i"i:r.. Monday made this statement to me, 

,10 
11 1 ·was coming uphill. There was a Cadillac sitting on my 

'l l $ide of the road. He 7notioned me on around. After I starteld 

:t2 around, I saw him, and wAa going to try to cut in the drfve, 

13 but couldn't." 

n4 Q. ni.d you question him as to ",111hat drive, or was there . 

:15 ouly one there? 

16 A. There is onJ.y one drive on the hill. 

'17 Q. If I understand you cortectJ.y, and you have told us 

[18 t.hfe' i.s not to sea le, but these cars, even though you don·• t 

w know exactly where they hit, it was to the west of the· 

20 drtveway? 

21 A. Yes. 

i 
22 Q. T~ll us about. the grade there, starting at the 

2:3 driveway, looking up the hill, what type grade, or do you 

2'1 know'' 

25 A. Thf.s is a a traight grade arnroxfmate ly oni:! hundred 
·-·~ ·-·. .. - ·----, ·-·-------------------·--·--------------·--------·-----------------·-·---------·------------+---~ 
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2:3 

24 

25 
-····--·······-···-··---

L 

6 
-----·· --··------+-----! 

yards, maybe a little further in this direction, the hill 

crests off, and a slight curve. 

Q. What kind of a h.illcrest would that be for a drlver 

driving in the direction of Mr. Ashley, the car Mr. Oliver 

wa3 riding in? 

i\ • It would be downgrade for this vehicle, and from 

the crest of the hill to the driveway, I would. say, 

.c-1pproxtmately one hundred yat'ds sight distance. 

(". Are you in a posi.tion to tell us what a driver in 

Mr. Ashley's car would be able to see in the slight curve 

just before you get: to the hillcrest looking· down the hill, 

if anything? 

1\. What could hE:~ :o:;ee? 

Q. Yes. 

J\. His vision would be obstructed until he crested the 

hill. 

Q. So, until you crest the hill, it iR a blind hill-

crest? 

A. Yes. 

Q. Thc:it would apply both ways 7 

A. Yes. 

Q. You found that the car -- just to .. make sure the ju 

understands your drawing -- car No. 1, the Ashley car, had 

been in this lane? 

A. Yes. 
-·----··-···-··--···--------------~-

EARLINE F. GOSNEY 

COURT REPORTER 

DANVILLE, VIRGINIA 



I • 
I ' 

-·-·-----·-----; - -·------~---------------~-------------------'-'--------I--" 

/ I r~. Car 2 had b~eo in this lan':?? 

j 2 .!\ • YP-s. 

I 3 Q. There had been ancther ·car there, according to what 

i4 Mr. Monday told yoH, and h~ had pulled to the left, if I 
I 
! 5 unr~er.stand you correctly, to go in that pr::i.vate drive • • • 
I 

6 MR. MEf\l1E~ ,,_ object .-:o the leading quP~tion. 

i7 Q. :.i: am conf\lS::!d on the statemi?nt. Would you tell us 
I 

Js 
!9 

what Mr. Monday told you·' 

~\. "I was coming np the hill, and there \t1as a Cadillac 
I 

J10 on my E' ide of the road. . He motioned me around. After I 

i 
111 
i 

b 
I 
b 

L 
I 
)5 

l() 
I 
; 

fl·tArted around, I saw h:f.m, and I was go:f.ng to try to cut 

into the driveway and couldn ° t. ri 

Q. That is wh:!t he sa~.d? He told you he tried to cut 

into the driveway and couJ.dn 't? 

A. t.fter he saw -~ apparently. . . . 
Q. HP.' said that's what he attempted to do? 

l7 Ma .• r"it'.ADE: .L object to any interpretation. The man is 

js here to testify. I also object to this evidence against 

i9 Joh1:i ·Joe. I think it is hearsay. 
I 

2o MR. YOUNG: I think that 1 s all at thiR time. 
I 
I 

' 21 

I 
22 

I 

! 

2:3 
I 
I 
~4 

HY 'MR. WORTHY : 

Q. 'Irooper McN2"1.on, 1.t. was snowing at the time of the 

accident? 

A. Yes • 
.. ··--·····-·-··· ·-- --· ---·-··--·------------------·-------------~-----·------------------+--
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' 1 Q. ~nowing when you got word of the accident? 

2 A. I don't recall. 

3 Q. But it was snowing when you g0t the.re? 

4 A. Yes. 

5 Q. And it was r.iinow on-the road? 

6 A. Yes. 

7 Q. Depending on how much it was snow:tng, that would 

8 cut down on the sight flistance of driv~~t'A going east or west? 

Yes. 

lO Q. I believe the diagt'ams here where you put the two 

11 v~hicJ.es somewhat to the west of the private drive, is not 

l2 drawn to scale? 

No. 

Q. You can't tell us exactly how f.gr t:o the west these 

l!'l two vehicles were? 

A. No. 

l7 Q. Can you tell us they were in the vi~inity of this 

18 private driveway'! 

A. Yes. 

Q. Mr. Monday told you there was a car in his lane, a 

21 Cadillac? 

22 .A. Yes • 

He started around it? 

~4 A. Yes. 

25 :;: gather there Wti:S s broken line here for passing? 
----·--·------------+--
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l A. It is on the highway, but I believe it was covered 

2 with snow. 

3 Without snow, there was a broken line? 

'4 A. Yes. 

5 q. There was a.broken line? 

Yes. 

'7 (> ""•. There's a grade, but no hillcreat tihtil you get 

8 further uµ'! 

9 A. Yes. 

' 
~() Q. ~assing is perruitted? 

n1 
• 

A. Yes • 
I 
12 CROSS EXAMIN/1,~~ICN 

l3 BY lift:\. ME/;DE : 

l4 Q. T=ooper, you .1rrived at the scene at 10:55? 

15 
! 

rn q. 

Yes. 

Did you determine from the part:f.es about what time 

l7 this accident happened·· 

18 A. Ten o'clock. 

\9 Q. So you arrived fifty-five minutes after the accident 

20 occurred'! 

21 
I 

[, ... Yes. 

22 Q. Has it snowing when you arrived':' 

fl • 

24 Q. You really don't know the condit:ion of the weather 

2!J at th<~ time of the accident'' 
-··. ·-- ___ ,_ -- ···-· ·---------. --- . --·----------·-·--·-·--------------------·-------·---------------------··---------+--
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1 No. 

2 Q. Do you know the condition of the highway at the time 

3 
of the accident? 

4 
h. No. 

5 
Q. You found no ~ire marks or anything of that nature? 

6 A. No. 

7 
Q. I suppose the t"O•:id was covered with Anow when you 

; 8 
got the·re? 

9 
b.. Yes. 

10 
Q. How deep w,gs it: when you got ther.e? 

l I 
A. I don't recall. 

.12 
Q. l"1hat is the. w:i.tith of this road·: 

I :l 
A. :: would ha·1~ to arproximate it. 

14 
Q. What's you!' ;astimate? 

... 

15 
A. Two ten o:r two twelve-foot lanes, approximately 

:16 twenty to twenty~four €eet. 

·17 
Q. Would you be willing to g:i.ve ue your estimate as 

18 
two twelve-foot lanes? 

19 
J\. Probably two twf~ lu~-foot lanes. 

20 Q. Broken line when clear weather? 

21 l\.. Yes. 

22 Q. Now, as an o~:f.tt~cr., do you !mow approximately the 

2:3 width of an automobi.le? f'even feet? 

24 r. I would say s2ven to eight feet. 

25 Q. That would be your American c.~H."°!' 

-·---· -·- -- - --------·- --- ------------------------ -----·------- ----------·-- ··-·------------------1---1 
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1
-.---p-,-.--·--R--i-g_h_t-.--------------------

2 Q. l.nd this diagram you saicl is not to s.cale, but the 

,3 positions of the two vehicles with referE~nce to each other, 

lJ 

are these about as close as you can get from your investigatio 

5 

7 

8 

12 

~3 

14 

1 [i 

t: 
I 

ls 
I 

1: 
t 
d2 
I 

23 !'. 
I 

24 

A. Yes. 

Q. One car, which wss the Ashley vehicl<"~, ended up on 

its le:ft side of thi:~ :i:oa.d? 

A. Yes. 

Q. Headed east? 

A. Yes. 

Q. The No. 2 vehicle, Mr. Monday's vehicle, was on 

his wrong side of the road in which ~10uld be the eastbound 

lane, is that correct? 

A. Yes. 

Q. Both of these vehicles had damege t:o the front end? 

A. Yes. 

Q. This driveway, is this a pz·ivate driveway? 

A. 

Q. Is it surface<l? 

A. Yes, blacktop. 

Q. Is it blacktop';' 

A. Yes. 

Q. As it leads off of the south side of -- this is 57, 

isn't it? 

J5 A. Right. 
·----··"'.·I-··-- ------·~--------·-·--·--·-·-----·-·---------------------~-------E-A-R L-1-N E-F .-G-0-SN_E_Y-;---
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: 1 
I 

Q. 

l~ 

As it leads off the south side of 57, it is a bit 

2 of au angle, is it not? 

3 

14 
! 

i5 
I 

6 

7 I 

8 

! 
i9 
! 

12 

i9 
: 
I 
I 

20 

jl 
I 

22 
I 

2h 
I 

2!1 

2l 

A. Yes. 

Q. And that angle would be towards the west? 

A. Yea. 

Q. So then, No. 2 vehicle, if he is going to back into 

it, he has to back into a road that leaves 57 at an acute 

angle? 

A. Yns. 

Q. In other words, he has to go more than ninety degre s? 

A. It was a right large drive. It would have to make 

a sharp angle. 

Q. More of an acute angle? 

A. Right. 

Q. And looking west it is an upgr2de? 

A. Yes. 

Q. Trooper, I am going to ask you, if you wil~ to mark 

Routf_! 5 7 and also, if you will, initia 1 it, Emd I would like 

to offer this as Exhibit 1 for the record. 

REDIRECT EXAMINATION 

BY NR. YOUNG: 

Q. Would you mark the automobile there based on 

whet you learned after you got to the scene approximatel, 

wherE the stalled automobile was. 

__ L MR. MEADE: I object to that. That is bar.ed on hearsay. 
----------------------------·---------------------.. ---------- ·--------+--
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l MR. YOUNG: If the Ccur.t please, we would like to1 enter 

~ this aa an exhibit. 

3 THE WITNESf} ~'TANDS AS IDE • 

4 *~*******************~******** 

5 (The testimony of the next. witness, DR. Pl\UL TOMS, is 

6 omitted) 

. 7 * * * * * * * * * * * * * * * * * * * ~ * * * * * * * * * * 

's HERMAN LINWOOD ASHLEY 

.9 the next: w:ttness, r:a1led to testify on behalf of the 

lO piaintiff~ being first duly sworn, testified and stated as 

11 follows: 

12 DIRECT EXAMINA.r rm;r 

13 BY Mt~. YOUNG: 

14 q. What is your name, please? 

15 P.1 • Herman Linwood Ashley. 

16 Q. Where do you live? 

A. Bassett. 

Q. Do you know :~r: .. .Zdgar C. Cliver.·? 

1~. Yes. 

20 Q. Would you tell ue where, at appr.oxima.tely ten o'cloc 

21 on January 24, 1971 where you and Mr. {·liver were? 

22 A. In an acci<lent. 

2:3 Q. Where did that occur? 

24 A. Bassett Hill. 

25 . Q. In Henry County? 
--;----.- ----·- -·- -- ..... _____ .. _, ....... ,_ _______ ,_, ___ - .. -.......... ______ ,_ ,_ ___ ,,_,,_,_ ______ , _____ _, __ , __ .. ___ ,,_ .. ____ , ________ , _____ ,, ____ ---
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1 

2 I Q. That's Bassett Hill? Where is Bassett Hill located? 

Right above Bassett. 

4 Q. I believe it would be we~t of Bt.!ssett on 57? 

5 A. Yes. 

(i Q. T':~ll us how th~ accident: happ'2ned ~ 

7 Well, I was coming ov~r thi.s blind hfll, arid the 

8 road was blocked, and t ~'as about one ht.mored and fifty feet 

9 n-tmy f·com the cars wh~~n ·: seen them. 

10 Q. What happened when you first saw the Cdrs you say 

11 were blocking -- in. your lane? 

12 

1:3 

14 

15 

A. Yes. 

Q. What lane were. you in'? 

h. The right 1a:'1e. 

Q. How fast were you going? 

A. Flfteen or twenty miles per hour.· 

Q. Why were you going so slowly'i 

1:\. Because the~ ht ll was kind of • . . . .. . . 
Q. It was snowing? 

A. I knew it: might be slick. 

Q. What kind of tf:ees did you havf~ 0~1'!' 

A. Snow tires. 

Q. You were one huudred and fifty feet r.1way; you saw 

the road blocked. ,,,h.at 't'1as it blocked by·; 

A. Two cars. 
·----------------.. ··-------·-·---------------- ----·----·--··----------------+--
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I 

I 
2 I 

I 
I 

3 

4 

6 

7 

9 

10 

1 11 

l:Z. 

13 

q. Do you know what type cars they were') 

A. One was unknown.· One was a '66 Mercury. 

Q~ Where was the a66 Mercury in relation to your lane. 

A • In my lane • 

Q. 'lf.Jttich way was it headed? 

1\. West. 

Q. Did you learn who was driving that car':' 

A. Cecil Monday. 

Q. That's one .of the defendants? When you first saw 

Mr. Honday 1
3 car in your lane of traffic, what did you do, i 

? i' f) anytn ug: 

A. I started pumping my brakes, t-i:·ying to stop, because 

H if I didn't, I would h:i.t thf;'? car. 

n ., . 
lli 

\7 

18 A. 

19 Q. 

20 A. 

q. 

22 /\. 

Q. 

q. 

What happened? 

I kept on goi.ng down the hi.11. 

'l'hen what happe11ed? 

T. hit the car. 

Which car dici you hit? 

Nr. Monday. 

What lane of tr.:r.Jf·.:::tc was i.t in when you hi.t :f.t? 

In r.rry lane. 

In your lan.:~ ·:· 

Yes. 

Cdd you talk with Mr. Monday a. 1:terwaruis? 
' ----·-· -·-··· ·----- ·-· ·-·-- ·-· ... · .. ---·---·-·. ··-·-··~--··---·--- .. ·-·- __ ... _ -------·----·····--···--··---·--
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;3 
I 

14 
I 

Did you talk w1,th ~1im there? 

A. Well, I knew him before. 

Q. Did you talk wi.th him abcut the accident? 

i\ .• No. 

Q. Did you see another car there? 

A. I seen one, but tt was gone when I hit. 

Which way was that car headed? 

L\. Down the h:UJ . 

Q. Then it would haVE! been headed in .the name directio 

you were h'~aded. Which lane was it 

A. It was in the wrong lane. 

Q. It was to your left? 

h. Yes. 

Q. You say after the accident that car w.r.1$ gone? 

A. Yes. 

Q. After the accident occurred, did you see Mr. Oliver·. 

A. Yes. 

Q. Tell us what his condition was after the accident 

2o occurred. 
i 

21 

I 
:!2 

I 

2:~ 
I 

! 
~·1 
I 
I 

A. He was bleed:tng. 

Q. From where? 

J\. From his face. 

q. Are you in a oos:l.tion to tell th:f.s (;ourt and jury 

25 how his face was injured? ---+--· -· --··- ---·---·--------··-·------·----··--------·-··---·---·---·-·-----····---·---·--···--··--------------·--··-----------------------1---
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·. - --.'. t-;.:-----~ei~no~-~-t~t -;i~~---·-· 
2 Q. What was the condition of the windsh{eld on his side 

;3 of the \!I.tr, Mr. Ashley? 

4 _It h3d ~~3 hole in it a 

. :) What war. the size of that hole? 

f
. 
) A. 

7 Did it: go all·· the way through, break the glass all 

8 the way ttu·ough? 

~ I A. It looked like it did. I don't know for sure. 

10 Q. I don't want to go i.nto any conversation, but did 

:11 you try to talk to Mr. Oliver after the accident? 

:t2 t~. I tried to, yes. 

13 Q. Lid he respond to your question~·~ :Did he answer you. 

A. No. 

11!1 Q. What did you then do? 

A. I got out of the car and went down to the car down 

)7 below there, asked them to go down, get an ambulance .• 

18 Q. Was Mr. Oliver e·.rer conscious before the ambulance 

rn got there? 

A. As far as I know he was. 

21 Q. Was or was not? 

i\. He was conscious. 

q. Was he able to taUc? 

I told him to be quiet, because I knew if he talked, 

2:i it would hurt. 
- - -·--- ---·· --- ··---------····-- . ·--. ·--· ··- -··--·----- ····--·-··------·--------------- -----·-------- --- -·-.----------------
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Q. 

·-- -----------··-·------+--
The only conversation you had there w2s with Mr. 1 

2 

3 

4 

5 

7 

8 

!) 

l I 
I 

12 

13 

1.4 

15 

IG 

18 
I 

L9 

Monday':' 

A. Yes. 

Q. And you didnit ha\7e a conversation with him related 

to bciw the accident occur:::-ed? 

A. No. 

q. After the trooper got there, did you talk with Mr. 

Monday about what h<Jd happened, and the trooper? 

A. I told him my st:-·=y. He said i.t haop1Jned exactly 

likf:!· .! .. s.-1id, or something like that. 

Q. Mr. Monday said that? 

.?. • Yes. 
CROSS EXAMINATION BY MR. WORTHY: 
Q. ---~-I unde'rst~oayou· to say you came over this hillcrest. 

You were coming out of a curve, also, on your left? 

A. Yes. 

Q. On a. downgrade? 

A. Yes. 

Q. It was snowing and the road was ~· U.ppery? 

A. Yes. 

Q. You saw two cars ahead of you, blocking the road 

22 A. Yes. 

2;l Q. fine was pointing toward you on your side of the 

~ A. Yes • 
. ··+· . - ............... ___ _. _ _. _____ ... __ ,, ______ ....................... ______ ....... _________ ·- .... ________ ,, ___________ ,, -----·-.. --·-·-----.. --·--------t--~ 
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9 

: I :~ad'/ 
----·---·------+-

Another car pointed away on the other side of the 

3 /: ·.I." Yes. 

·1 Q. !?or the direction it was po:f.nted, ft was a !so on the 

5 wrong side of the ro~d? 

(i J\. Yes. 

'l You cannot tell us who th~= driver of that car was,, 

No. 

Q. When you first saw these ·iTehicles, were they more 

'10 or less ~ide by side? 

A. 

l2 q. ~..:'hen you saw these two veh:i.clr:!S :i.n front of you, 

~3 you c:.it your wheel to the right? 

"· . Yes. 

Q. You went straight ahead? 

A. Yes. 

l7 Q. Collided with the Monday vehicle? 

18 A. Yes. 

Q. You did not attempt to turn to the left? 

20 A. No. 

il Q. Is the reason you did not attempt to turn to the 

~2 left because this othe1: lane was blocked by thi.s other car? 

A. 

I believe that at sometime immediately before, or 

2[') :i..!nutf~di<:1te ly after, or during this impact 
11 

this other car 
··-·· ........... ···------·· .. ··-··· ··-····------·-·· --·--·-·-···----~--------··--·----·· ·-- -·------··--··-··-·--------+----
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2 

,4 

left the scene of the accident? 

,.,, 
'·( . 
}\. 

Yes. 

c:an you tell ur.:; when it lE~ft? 

15 You can te11 us it wa:s in that lane when you 

considered turning to the left? 

~'.\. Yes. 

, 8 Q. But after you colH.ded and had gotten out of the 

· n r.:ar am1 you looked for this other car, lt war::i not there? 

'10 Ii. That vs right. 

:11 Q. Exactly when it left the scene of the accident, you 

l~ cannot tell us? 

A. No. 

q. Do you know if the Monday vehicle ·wa~ movi.ng when 

ilG you struck it, or can you say? 

A. No. 

Q. Approximately how much time lapsed between the 

~8 moment you first saw these two vehicles blrJck.:f.ng the road 

rn untl.l you collided· with Mr. Monday's car'? 

I couldn't tell. 

21 h ' 11 h i h MR. WORT!rl: Tats a · t.e quest ons I .ave. 

:t,;>, CROS2~ :~~XAMINA'.:ION 

Q. :-rr. Ashley, if l am not mif.:l taken, you had come over 

. . --·-·· ···-··-- ··- ... ·-· ····- --"··-·. --·-----·-···------------·-··--·-····-· ··--····------·-------- ·-- -------
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A. Yes. 

2 To carry.him somewhere? 

·3 A. Yes. 

4 Q. When you picked him up, it was snowing a little the , 

5 or just starting'? 

Just started. 

'7 Q. From.his house to where this accident happened, how 

8 far waa it, approximately'? About three miles'? 

ao 

11 

12 

13 

~4 

15 

A .. About six mile~. 

Q. And from the time you left his house up until the 

-;:ime the accident happened, it was snowing? 
\ 

b.. 

Q. 

Q. 

Yes. 

In fact, it bega11 sno~ing a little harc1er, 1i~ didn't i ,., 
.1 

Yes. ! 

Before you get to the scene of this accident, you 

~6 had to go around a curve and over a knoll, is that correct? 

. 1.17 1.\ • y~~s. 

Q. How fast had. you been driving, generally, from the 

Hl time you left Mr. Olive·r w s home. 

20 

21 Q. 

Q. 

i\. 

Q. 

About three miles before I slowed down. 

About thre£, r.ailes before you slowed do'l'lm? 

Yee. 

Yes. 

So, when you topped this hillcrest, I believe you 

P0036 
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~I testi~ied you were going about fifteen or twenty miles, and 

2 you topped this hillcrest. By the time you had gotten over 

3 it, to where you could see, you ~aw these two vehicles 

1 bf! low you? 

5 IL Yes. 

Q. You were goi.ng downhi.11? 

7 A. Yes. 

Q. n:i.n I understand you to eay you were about one hund ed 

9 nnd fifty to two hundreo feet ~way when you saw these cars? 

H.ight. 

1. J Q. Houlo you say one hundred and fifty to two hundred 

12 feet? 

A. I would say about one hundred and fifty feet. 

14 q. When you fi.rst saw these two vehicles, Mr. Monday's 

15 veh:f.cle was on your side of the ro~d? 

A. Yes. 

17 Q. Coming toward you? 

Yes. 

19 Q. He was completely in your lane, was he not? 

20 J.\ • Yes. 

21 Q. Another vehicle was in the other lane, that ts, the 

2;2 lane that would be coming towards you':' 

Q. 

2f) to sreak? 

Yes. 

But that vehicle was go:f.ng the wrong direction,. so 

·-·--------
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-------------------+-

! 1 A. Yes. 

.2 Q. In other words, h~ was going east, but he was in th 

3 westbound lane,; is that correct? 

4 Ii. 

'5 Q. 

•G A. 

q. 

Yes. 

H'e was ·1 t 1 • th t 1 t ' t h ? comp~e e.y in _a_ ~ane oo, wasn _ e. 

Yes. 

Now, actually, that car'~ left side ·was pretty clos 

8 to the edge of the road, wasn't it? 

I~ 

I 
[10 

14 

i5 
I 
fo 

Yes. 

>'ir. Monday's car wns about the. middle of the lane 

Yl"!R. 

Q. Hut the other car headed to·wards Bassett, its left 

wheels ·were pretty close to the edge of the road, weren't 

they'i' 

Yes. 

Q. Do you. know whether they were over on the shoulder 

i 

18 a little bit, or right on the edge? 
I 

l9 . /),, . I don't know . 

20 Q. You can't say whether thP-y were off of the edge, or 
I 

Zl on the edge? 
I 

22 r couldn't tell for sure. 

213 Q. You couldn't tell for Rure whether they were on or 

2~ off the hard surface, is that what you are saying·' 

25 A. I don't know. 
. -·· ·------··-----;-- -- ····-·--··-----------------------·---·-·------·---------·---------------------
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Q. Did I understand you really don't know whether thes 

2 left wheels were off the hard surface or not? 

3 i\. 

4 Q. They v.rere a lot closer to the left edge than the 

5 center line, though? 

; () ti • Yes. It happened so quick .• 

·7 Q. Hhen you fi1'."::1t s.arw these cars, the first th:f.ng you 

H did was start putting on hra~es? 

' ~\ A. T stat'ted ptw1ping my hra1<:.es. 

10 Q . The reason you started pumoing your brakes was to s o 

. ll 

12 

14 

·' li • 

Q. 

b. 

Q. 

Yer-i. 

Your car didn't stop? 

No. 

After you:c car wouldn't ston, I assume you decided 

15 you better turn it to avoid hitting Mr. Monday, is that · 

)6 correct1 

17. A. 

:1s Q. After the brakes wouldn't work, you started cuttin 

:19 to the. right, i.s thnt correct? 

20 ,/:\ . Yes. 

21 Q. Did the cRr respond to your cutting to the right? 

No. 

Q. So, when you turned your wheels to turn, your car 

24 wouldn't turn, it kept on sliding ~traight? 
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1 Q. Am I co.rrec·t? 

A. Yes.· 

3 Q. So, you first tried your brakes, your brakes wouldn t 

4 work. Of cours,e, if it ha~n't been any snow, you could ... h,ave 

5 ~topped without hitting Mr. Monday or anybody?. 
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A. Yes. 

The snow is what.caused this, is that correct? 

A. Yes. 

Q. You applied.brakes, couldn't stop, so you cut it? 

A. Yes. 

Q. You turned your wheel and the ca'!;' did not respond 

to your turning the wheel, it kept sliding straight, is that 

c9rrect'! 

A. Yes. 

Q. In .other words, it kept you from being ·able to .tum 

your car the way you wanted to turn it, is that correct?· 

.A. Yes. 

Q. You just slid right down, hit this. car head on? . 

A. Yes., 

Q. You were in your lane when you hit it? 

A. Yes. 
. 

Q. He was in your lane when you hit it? 

A. Yes. 

Q. There was no contact with the Jehn Doe car? 

A. No. 
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. 1 Q. You don't even know where the John Doe car was when 

,2 you hit, do you? 
I 

' :i A. No. 
I 

4 Q. After the accident, of course, you saw that the 

5 John Doe car was not there·: 

1' .• Yen. 

I,.. 
I Q. \-ih~n he left, you don't know, do you? 

Ii) No. 

\.Jhether h~' was still beside Hr. Monday's car when 

i!.O you all hit, you don't know, do you·:• 

A. No. 

~12 
! 

Q. ilid I understand you to ~ay you don't know whether 

rn the John Doe car was moving or stopped"' 

14 No. 

l5 Q. I believe you said the same thing about Mr. Monday, 

~6 too, di.dn 't you? 

17 A. 

18 Q. 
I 

do you'/ 19 

20 

Q. 

Yee. 

You don't know how this John Doe car got over ther., 

No. 

From what you sai.d, I think it ts pretty obvious 

1~ this roao ~s you were comi.ng, in the d j_rect ion you were 

~b going, was ,,ery slippery'~' 

/, . Yes. 

25 
I 

Q. It didn't respond to your brakes, :.md i.t didn't 
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1 respond to your"turning. 

2 THE COURT: I think you have covered that. 

·3 MR. MEADE: I t:hink so. 

4 Q. Mr. Ashley, you hadn't seen that'car before that 

5 was off the road'? 

'6 A. No. 

7 Q. So you don't know how long it had 'been there, or how 

8 it got there? 

9 A. No. 

·10 Q. Do you know how many people were in it? 

11 A. No. 

12 Q. Did you ever see any people in it? 

113 A. No. 

14 Q. Did you ever see any people outside? 

15 A. No. 

16 Q. Could you tell what sort of car it was? 

17 A. No. 

l8 Q. I believe this was a Sunday morning? 

l9 A. Yes. 

20 About ten o'clock? 

~1 A. Right. 

22 Q. 
I 

When you ·came over this hillcrest you saw these 

~3 two cars as soon as you could see them, didn't you? 

24 A. Yes. 

25 MR. MEADR: That's all. 
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A • He cannot work • ' 

. 2 MR. WORTHY: I would .. have .to object to this~ This is 

3 improper testimony. I would ask the Court to tell the Jury 

4 to disregard it. 

5 THE COURT: I think that's a conclusion he has come to, 

6 without being in a posit ion to state . • • 

7 MR. YOUNG: Does he work now? 

8 

I 
9 

1~. 

Q. 

.No. 

Or, have you seen him work sinqe the accident 

~0 occurred? 
I 
ll 

jl2 

I 
l3 

14 
I 

A. No. 

RECROSS EXAMINATION 

BY MR. WORTHY: 

Q. At the scene of the accident the·re 's a hill over 

15 on this aide of the road as you come down the road toward 

16 Bassett? 

17 

18 

I 
19 

20 
I 

21 

22 

A. 

Q. 

A. 

Q. 

A. 

Q .• 

23 hill? 

A. 

25 

Yes. 

Then a drop in the bottom? 

Right beside the cars is a drop. 

A bank over on the le·f t side? 

Yes. 

Can you tell us, if the road is banked away from the 

BAnked away from the hill. 

THE WITNESS STANDS ASIDE. 

29. 
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(TR 30) EDGAR C. OLIVER 

the plaintiff, being first duly sworn, testified 

and stated as follows: 

DIRECT EXAMINATION 

BY MR. YOUNG: 

Q. You are Mr. Edgar C. Oliver? 

A. Yes. 

Q. Mr. Oliver, you were riding in: an automobile 

driven by a Mr. Ashley on January 24, 1971 

when it was in an accident west of Bassett, 

is that correct? 

A. Yes, sir. 

Q. When did you first realize there was going 

to be an accident? How old are you? 

A. I am going on sixty-three. .I am sixty-two. 

Q. Tell us what you first saw, if anything, 

before the accident occurred up there. 

A. In other words, we came over that hill 

around that curve in that wide cut. Just as 

we got in sight, about one hundred and fifty 

feet from the two cars, there was one on 

this side, one on this side. It frightened 

me. I·said to Herman, "Look a-yonder. Lord 

have mercy!" 

I 
(TR 36) 

I 
i 

********** 

CROSS EXAMINATION 

BY MR. MEADE: 

(
1()044 



Q. Mr. Oliver, it was snowing when this accident 

happened? 

A. Yes. 

Q. As I understand it, you were a passenger in 

Mr. Ashley's car? 

A. Yes, sir. 

Q. I believe you all were coming to Martinsville? 

A. Yes. 

Q. You came over this little hillcrest? 

A. Yes. 
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Q. And you could see downhill below you two cars in 

the road, couldn't you? 

A. Yes. 

Q. And one of them was on your side headed toward you, 

and the other one was in the other lane headed toward Ba.sset , 

isn't that right? 

A. Yes. 

Q. The man that was over on your side of the road --

Mr. Ashley was on his side of the road? 

A. Yes. 

Q. He was driving on his proper side of the road? 

A. Yes. 

Q. This one car was completely 011 your side, blocking 

your lane'.:' 

A. Yes. 

Q. That's the car you hit, isn't it? 

A. Yes, sir, that's the car we hit. 

Q. Beside that, or pretty close to being beside that, 

was another car, is that correct? 

A. Yes. 

Q. That car was headed toward Bassett? 

A. That's right. 

Q. That car was almost on the edge of that left-hand 

lane? 

A. Edge of the ro __ a_d_. ____________ -------------+--
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'. 1 
Q .. His left wheels were right at· the. left edge of· ·the 

2 road as you were going doWri· the road. ts that correct? 
3 A. As near as I could see. '. 

Q. So close you can't' say whether his wheels were j~st 
4 

5 off the hard surface, or Just on the hara· surfac·e?. 

A. That's right. 
i 

7 Q. · This car you ·saw in your lane when you firs't came 

8 over the hillcrest, he was ~to~ped? 

9 

10 

ll 

~2 
I 

[3 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes. 

He appeared to be stopped to you? 

Yes, he seemed to be sitting sti-11. 

He seemed to be sitting still? 

Yes. 

But on your side of the road. The car you were in 

~5 simply slid right down the road and hit tbe.t car? 

16 A. It hit it. I don't know whether it slid or not. 

17 I couldn't swear to that. 

is 
l9 

~o 

21 
; 

Th'is car on the left side of the r'oad, could you 

see anybody in it? 

A. No, sir, I couldn't see nobody in 'it.· 

Q. Are you a·aying there was nobody in it, or you 

22 couldn't tel 1? 

23 

24 

25 
--------~-!----"---"----~-----------
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1 
.Q. 

12 A. 

I Q. 
3 

I A. 
.4 

5 
Q. 

i
6 

you? 

I 
I 

'7 

I 
8 

A. 

Q. 

You don't know how that c,ar .got, .over, t:ner~., ao .your 

No, sir. 

You don't know why it got over there, do you? 

No, sir. 

You don't know how long it had be~n ~ver there, do 

No, sir. 

You don't know whether the motor was running on 

!

9 
that car you saw, do you? 

i 
10 
I 

11 
i 
I 

12 

i 

13 

i 
14 

i 
15 
I 

1[6 

A. 

Q. 

A. 

Q. 

/\. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

No, sir. 

The car you hit was the car that was in your lane? 

That 1 s right. 

And you were in your lane when yo;u h.it it? 

Yes, sir. 

Was this car you hit sort of mid~ay in your lane? 

It was all the way over on my std•. 

Was it about· the middle of your lane? 

It was tn the la.ne. 

.In your best judgment it was stopped? 

Sir? 

In your bes·t judgment it was stopped? 

As far as I know, that I could see, yes, sir. 

2~ MR. MEADE : Tba t ' s a 11 • 

2~ THE WITNESS ST.ANDS ASIDE. 
I 

I * * * *~ ·' * * *·* * * * * * * * * * * * * * * * * * * * * * 25 
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19 

MR: YOUNG: · Cou~t please, plaintiff r~st~., . " . ;,; . 
I : 

(Court and counsel go into ch4'mbers) 

IN G~~R.S 

MR. MEADE: PlE!.i!Hle the Cout:t:, at the conclusicm of ·plaf,~'tif~'s 
'. \ . 

~vidence, defendant, John D.oe, moves t.he:COttrt to strike 

p~aintiff's evidence as to this defendant, and this defendan:: 

only, and to enter summary judgment for th• c,iefendant, J.ohn 

Doe, upon the grounds that' the evidence is not suf£.tctent :· 

to present a Jury ques'tion as to the alleged negligence of 
John Doe, and as to its being - if there is such negligenee -

a proximate cause of the accident. Now, I:ql&de obje~tian to 

hearsay evidence. As I understood the Court's rul;f.ng, ~his 

evidence was admitted by the Court, but: not with respect 

to the defenc.tant John Doe• so the evidence tha,t you have in 

thi.s ca.se as to the facts in ,the case. dis,regarding·: the open .. 

i~g statements and such matter, is that:Mr. Aehley •nd 

M±:-". Oliver came over the hillcrest, and after clearing the 

h:!.llcrest, had a view of one hundred an<'I fift;y feet· 1to wJ;te:re 

these two vehicles were. Just at the end of this one hundred 

a> and fifty foot view - estimate, rather - was Mr. Monday, 

21 the defendant, comp.letely and wholly within the eastboul)d 

2~ ·i.a~e, but head~d in a westerly direction, s-topped. Al)pl."mtimate.~ 

ly beside him - I don't think anybody had the exact position. 

24 

25 

but approximat~_ly be:side him, was a John Doe vehicle w.ith 

its lef~ ~hee:ls just on the shoulder ''off the hard surface, o· .. 
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.flght 'at the edge. Tha't,•s the plaintiff~& own'tes.titnor-ly.·· 

You!ve got an estimat·e of. the width of· an ;American car .• 

seven to eight feet, a twelve-foot lane. so here you've got 

this vehicle:,ia this· position; in the westbound lane, but 

headed east; with the.left wheels right at· the edge. You've 

got foul" feet to the center line. But 0'1er in the eastbout\d 

lane• but heeded west, is. Mr. Monday s: top.ped. Now,· the 

gentleman is not going around a vehicle if he is stopped. 

so what we've got is John Doe over on the wrong side of the 

road. Why, we don't kno~. Or how he got there, we dort't 

know. How long· he was there, we don't kn01t. We've got Monday 

on the wrong side of the road in Mr. Ashley'and Mr. ·011ve1r's 

lane. That's where the collision took'place. With ·respect 

te Mr. Monday, he was on the wrong side· of th'e ~oad • and~ wtl's 

in col·lision with a vehicle on that side '.of ·the road. That 

raises a presumption and the burden o·f pr<>of to go foiw~l'rct 

on Mr •. Worthy to explain why Mr. Monday "was· there, so· at 

th•t point, there's rto questiort but we 'v.e go·t '4. jury· issut! 

as to Mr. Monday. But the law, with' res~pedt to John' Doe, 

is dif·f~rent, because Mr. John Doe was not in ~ollfs·ion .with 

8 vehi~le over on the wrong side of the road, and there's no 

presumption of negligence by virtue of his being over th~f'~~. 

and the case which establishes this; the most re.cent. is 

Hicks vlJ. Ca.ssada. This is Paul Whitehead ''·s cas·e. A man 

" " ' I ' 

and a gb:;i-· ,were in the ba'ck seat~ A "friend was driving,. I · 
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1 believe the friend was driving. After the :accident: -they 

2 were both naked as a jay bird outside the. car in an unuswtl 

3 position. That was their case. The C~rt said • it made 

4 th• distinction .. said he went over on the wrong side of, the 

5 road• therefore we' v.e got· a presumption of negligence. TB 

6 guy in the back seat - it was his car. This was a simple 

7 negligence case. The Court distinguished these other.cases, 

8 said when you go over on the wrong side of the road, and 

9 there's no collision with a vehicle on that side of the road 

10 there's no presumption of negligence. You can pass, paes an 

11 ob1truct-ion in the road, .go a't'ound an obstwction • go around 

12 a defect, nothing negligent d>out driving on the wrong e:id.e 

13 of the road 11 but the law says when you hit somebody on the 

14 wrong side of the road, we wi 11 presume negligence• 

15 Here we've got a case where the man· is on the wrong 

16 side of the .road, stopped. We don• t know how. he got: there•. 

17 why he is there, or how his r:io-called accident -- if you wan:: 

18 to call it an accident -- hap1>ened. Add. tQ. this the rule 

19 that· the skidding of an automobile on a sltppery highway. 18 

20 not negligence. That's Pullen ve. Fagen.· The mere skiddi!'S 

21 of an automobile o.n a slippery .highway :ls. noi: negligence. 

22 What you've got in this cae• is a man· on the wrong, etde. of' . 

2a the road • How he got there, why he got there, we don't have . 

24 any idea. lt te pure speculation. I tb1nk our· bellt gue•8 
•. ', 

25 would be be slid. or slid to so~. extent like Mr •. Ashley,: 
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and he slid one hundred and fifty feet. That's one 

possibility, John Doe slid into the wrong lane. How long. 

he had been there:, we don't know. He could have been there 11 

long time, but we assume he just got there. Whether he went 

off, hit someth:l;ng off the road, bounced back, we don't know. 

'I'hf' fact is, he was there. We don't know whether he was 

driving too fast, lost control. don°t know whether he 

was looking away, lost control. We don't know whether he ha~ 

on slick tires. ·We don't know whether somebody in the car 

hit the ,;teering wheel. We don't know whether the man was 

fighting and lost it. We don't know whether he was avoiding 

an animal or. pedestrian. I.t would be pure speculation to 

say why this car was over there. We just don't know. As'' 

I say, the more consistent inference would be he slid over 

there. I think that's completely consistent with the whole 

evidence in this case. 

Assuming he slid over there, :ts that negligence? 

Now, you know the statute that prohibits stopping on the hq n

way takes into account you can be stopped on the highway in 

emergency conditions, and it mentions an accident, so it is 

not negligence to stop 011 a highway because of an accident. 

These things happen. The statute relieves you of responsib:tl-

ity. That's what we've got in thi.s case at the conclusion 

of µlaintiff's evidence, only that there were two cars there. 

Admittedly, when they tHrw these two .vehicles• both lanes 
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I wi!te blocked. Mr,. ·Ashley's propet.· lane was blocked,, the 

1 2 other· Iarie wae bloc'i<:ed. B~1t turn it· arcund. 'Ihis , John: Doe 

3 could have· been a c.Br in '.i'.ts proper lane 1 ·but headed. th~. oth r 

4 w.c?y:. So, suppose Mr • .L~shley comes over the hillcrest~. ·Bee! 

5 th,; .Jc.hn ~)oe. c:a,r, b'..tt :Lt is movin.g• goin·g·uphill, slow9 

16 because of this snow. · Her.:e is Mr. Monday on Mr. Ashley•s 

'7 sid,~ of the road', but .i;top 1Jed ~. What i~ John· Doe, irt thi•s 

B part:lct1la·r i.nst~n1ce, 1~oing wrong? He is , there•· but ~he· l-s 

9 not a ·cause, of th:f.~ accident, and the cause· of this accident 

io is the fact Mt. Monday is blocking the p.?th of Mr. Ashle.y 1 

11 .and stopped right in his lane~ and· that's 1it. The trouble 

t2 here is I dQn 1 t ·have a John Doe to testify. Never witl.,. 

13 And th·~re 's no way I can put somebody· on and say if he was 
i 

I 
14 trying to avoid a' do~ or pedestrian or child, and be ·cut 

15 

16 

17 
I 

1.8 

19 

20 

21 
I 

left and skidded. ·and he go·t over there~ ~ ' . 

This: has been my posi.tion throughout this whole 

matter; therb is ·no ·proof of negligence on the part· of John 
~;f:, . . . 

Doe. His being there was e conditj.on. Maybe Mr. Monday : 

wouldn't have been t7here. he was if John Doe wa$n't ther,, ·b t 

have beet. there'eith Q heart attack, you can't blame him' 

~2 · for that, and Mr. Honday was going around. The1:.'e are eo 

24 

·-- 45 

many consistent ·lJttuations whe.re John Doe ~as on the wr0c 

aide. 

If you go on the opening statements ahd the 
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1 deposi1;1ons, I th.ink you have the very def:i~i~~ ·.add:ed tactor 

2 of. lack of . pro.ba.ble ca:us~.. Mr. Monday vs &nd hie wi£$ 's 

3 .qepos.itions a.re quite cl.ear. ., 

4 THE. COQRT: The. only thing .we rare concerned w.i1;:h, now ~s 

, 5 what; we've got ol,.tt .th.ef.!e thi~ .morning, Just what wae. .t~ati,fij~d 

6 to by these wi-tne$se.r.: • 

7 MR. !~i>Df;: 'rhat 'a the status an I see it• The bul:'den of 

8 proof. .... I will cite Bare vs •. Jones, 2.06 Va~ .848. An 

9 

to 

ll 

12 
! 

13 

inference 'cannot be drawn f.rom a presumption, but must be 

fm.:mded on som.e f~ct, not only ·that Jones was negligent,, 

but his negligence wns the p.roximate causi1. o,f the collifJ.lon 

between the Chevrolet and Ford. It is incµmbent upon tl:J~ · 

pla:Lnt:i.ff who alleges neg11.g~nce to show why. and how: the. 
\ 1".·~, 1 . 

14 accident happened:. If that. :is left to conjecture, gue1:a.,. 

15 !: '', 

' I 

16 What .':f.'!: :the negligenb!e, .of John Doe in this case?· Th.is 

1!7 ' 

,, ' . ·: 

bus 1.nesa abeut, w .. ving over .is not the poittt .. in .this ca.1.~. 

18 

:. t 

~t is hears,ay. ' ~pis guy c.ould , see. anyway. · ·I 8fl8Utqe b~ ~,, 

19 foimdation for the .negH.genc::te t·hey allege is -t;he fact J~ihn. 
I 

~o Doe ,wa,s. t>n the ·w~ong side Q~ the' ro·ad •. The q~$1:1on· ts: "!· 

21 ts he ne:gU .. gett~ :t1. being ther•? There is no .. pr.oof t·o 

22 establish he was .. negligent in be.ing there~ Tihe. only thiil$ 

23 they can reell:y S"how is a presumption, but the pr.eeumpt~,? 
, I 

24 would not apply tn ,this case. It would apply if somebody 

25 coming in Mr. Monday's direction had collided wt.th John Doe. 
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1 If. Mr. ·MOnday·had collided ~1th John Doe, I ·would ssy there 

2 would be· a pres:~tion •. There- is no indication there·.was 

3 any joint venture between. John Doe or. Mr •. ~onday. If· ·~o 

guys are:·getting ·ready to ·rac;e, or in a ·conversatiori~ "it ·.ls 4 

46 

5 a joint ven'ture;· but no 'joint ventut'e :ts: itP1olved in· tt\ts c e .. 

6 MR. YOUNG: We d·on 't have· an·ything to say.. · , 

7 MR. WORTHY: Judge, I say it boils down· to·this. You '.have 

· 8 Herman Ashley co~ing over the hillerest, one hundred and 'fif y 

9 feet away from-him two cars blocking the ro~cj. both·oti the 

10 wrong side. The· evidence is· both were st·opped. Witlmut 

11 getting. into· the business of presumption, you·•ve got t•o.:ica 

12 blocking the road, both on the wrong side:1 evidence.; from 

13 which the Jury can infer· stopt>ed. Ashley., goes down~' hits . 
I 

' 

14 man. He s tatee ·that he cut ·his whee ls .to the ·right 9 ·but. 
,, . ~. 

15 nothing hal)pened,. He states also the :road was: banked 

16 left. from which the jury can inf er he could bave . cut . t:O 

l7 the· left. He- would have gotten on the left·· hand lane, but 

18 

19 

20 

he ~ idn 't de that because · that lane was blocked by"' the Jg.bn:> 

goe vehicl'!. As to whether o·r not the presumption applfle• 

to a ·case in which there· w~s no collision, r meant to' 

21 parall~l the Wl\t:tehead case. That was a caae whe2:'e . .everyon 

22 died, no one was around to explain what happe11ed. The 

23 held the presumption did n ' t apply because the ceus e of _the 

24 accident was the car going out ·of control, going to the :"1r 
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1 on the· wrong: side of the'· ~oad ·had nothing to do with 'the 

2 accident. Also, the car got out of control before it. went 
3 

4 

5 

6 

7 

8 

on: the wrong side.· Here the fact the car was on the wrC)ttg 

side, blocking half .the road, prevendng Mr. Ashley.from 

going in the'other lane, would be a proximate cause of the 

accident, or would be a fact.from which the jury could infer 

it was a proxiute cause of the acc·ident; The fact 'he t4-as 

on the wrong slde. of the road raises ·the prf!sumption he· was 

9 negl:l.gent. Certainly I don't think· any car on t!he ·wrong: 

lO side of the road has to be on · th~ wrong $ ide. ·suppose · i am 

U coming. down the toad, a car on my side~ I swerve,· miss it 

12 altogether, hit' the car coming the other.way. t think't'hat 

13 

14 

15 

16 

17 

car on the w:rong side of the road caused me to swerve ov~r, 

a'ttd would have a duty to explain what it was d~ing the1fe.~· 

~o collision n'otwithstanding, but certainly the caus·e of· t.he 

accident, bas'ed on what the. plaintiff's evidence is so far, 

and it will be even more so after our eviderice ls·· pie&'e'rtted. 

18 MR. MEADE: Let me mention· two things: I judge how the · 

19 Court views this skidding bus·iness is not negligence itself. 

20 THE COURT: If the skidding is caused solely by the· slippery 

21 

23 

24 

condition of the-highway, or the skidding reau1t:·s from icfe 

on the highway or road. 

MR. MEADE: What I am saying, the evidence, with respect 'to 

John Doe, it i:s just as consistent for this to be an 

25 avoidable accidel'lt so far as John Ooe is concerned. His 
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I being over there is just as consistent with an unavoidable 

2 accident. I am _talking about before anybody else has -a 

3 wreei<, he is out.there by himself' slid-to· the wrong side 

4 of the road·. The evidence· of· his being over there is just 

5 as consistent with· an unavoidable accident as negligence. H 

6 

7 

8 

didn't hit anybody over there, ·he didn't· disturb any traffic 

in that lane that was· entitled. to that lane:. 

. THE COURT: ·.Ho~ ·about· Monday.?·. 

9 MR. MEADE: But Monday was an intervening cause. You are 

ao going beyond plaintif.f~s evidence now. The only thing we've 

P got in plaintiff's evidence is the ·fact they were both 

~2 there. , We don't have any evidence Monday was in the process 

13 of going around John Doe·. The opening statement would 

14 in~icate he was not in the process of going around him. At 

i5 this point there's no evidence of him going around John Doe. 

16 They didn't ·call Monday. Mr. Ashley ·c:estif.ied he put on 

F brakes, didn '·t stop, then he cut overi~ said when. he cut the 

LB car was not involved, because it was a slf:ppery surface. 

19 Asaumirg John Doe wa.sn 't even there,. that that lane was 

~. ' completely clear., no evidence he wouldn · t do this. He is 

21 

24 

25 
' 

going down the road., it is clear ·when this ·guy gets ready to 

cu·t •. When he cut·s, it doesn't respond. · The·re'a no evidence 

in ·this case 'had John Doe not be.en there,· that Mr. Ashley 

could have gotten into tha.t lane to go . aro.und Monday anyway. 
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1 ~laintiff's eviden~e, it 1$ yyre .spe~µl~tio~ ,as.~o,,Johnf" 

2 Doe's. negligen.~~., Mha.~ d~c;I he; do. that w~~ n,egligen.t~ .. 1he 

3 only ~bing we. q~m say•: he. l'QUS~ have b~~P $~~n$ too fas~, ... 

4 or. he must ~av~ ·.~kidd~d .,o~ .·the Wi".ong side .,of th.e road, , ~t 

5 there '.s no evi~e.-.ce. of nc;i$}:1geaoe in sl;<iddit)g to the w.r,~g 

6 side ·of the road. Mr. Mc:>nday is locked .in~ 

7 MR. WORTHY: I will unlock hi.m •. · One poi,n~ .• he said there 
J I ;' ' • ' \ ; , : \ ~ ' ! • ' • I ' 

8 wa:~ no. evidence tha.t be cou1d have gone to the left, gone.· 
, '. . . , , I , ,· ' , " , . ' , 

9 a~ound. Mr. Mon4ay t.ha t way. I.think there.is evidence from 
, • ' • ti . , r • 

. :.• 

10 "1hich the jury .c~uld inf~r tJ;lat,, beca1.1se Mr~ Ashley. teQtifie I 

11 tl;le road was banked away .. froQt the hil~. . Th~r~ 's a bottom 

12 d,o'7n there, a bank on the l~ft. 
' ' ~ ' ' I '' I ' , 

He said the road was banked 
'1' .• • ' 

13 to tht;! left.· If he. tr~ed. to cut to the righ~, naturally it 

14 wo~ldn 't go to t~e r:tg~t, .but there is evidence he cauid. havl! 

15 gone to the left~ He. stated the reason, l;ie didn't cut left 

16 ¥8 .because that l~me was blocked on the ~01;1g sfile of the_ 
~ . . ! 

17 

~8 THE CO\JRT: He stated that. in his depositi,o~, but he di~n•t 

19 sta~e that ~gday •. 

20 ' MR. w,oRTHY : Yes, he did.. Right now it_. is 4\1 case of th• 
r 

21 l:tighway pei~g bl9cked •. 

22 MR. YOUNG: . .., . \ 
He $~41ted th~t. 

23 MR. ~ADE: I. am not so su:re he said that .• 

MR •. )!OUNG : On c~oss examination Mr. Worthy ea1.d ''You. did·n' t 
. ' 

25 $0 to the . left ~eca.\ls~ o.~ th~ John D9e CIJr'? n He said, 
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1 "That 's right • ti 

2 MR. WORTHY:· i- asked ·"At the time you considered going to th1~ 

3 left, t~eJob~ Doe car. wa:s there?" 

4 THE COURT: "l ~de no~ attempt to turn left because the 

·5 westbound lane w~s blocked by John Doe.". 1'l;lat's mY ·U~:r::iguage~ 

6 but the gist of Mr. Ashley's state•nt, he ·made no at.tempt 

7 to turn left because the westtlound lane was blocked by this 

8 automobile. I .. 

9 ~· WORTHY: ·I would like to cite Elliott vs. Lewis, 207 

fO Va. 361, which a', c~r operated by Elliott had gotten pat:tly 

U off the highway; pArtly on, on the wrong. sJde of the: rd:a~L 

i2 He had gott~n out of the car, working on.i~. b1lockint t:~i 

13 lane. Another c·d came up behind him, 43skf!d what was wra?igJ1 
. i 

14 In· th'1!. meanti~':, ,:another c~r came up, Jli~".the first c~a:r~· hit 

t5 E\lliott '11 car,. killed hin,t. Even tpough. his ~ar wai!r b~t in 

16 the, lane of :t.raY.e1 oc~upied:" by thfl! other. t'tfo ca.rs~ tbe q:1-s· 
' . , "· . • ·r:.. 

17 
i .f:j.0n of his negligence ca• up .• The Cour.J; ~eld it wa.s a ·1tn: y . •' 

18 :q.u~st.fon whe,the1t'· he was bl.ocking one brne .or ano:ther car ·~as 

l9 b;l(MZki.qg the other lane, w,as a matter for t:he jury. 

2o MR. MEADE: You 'had an explana.tion ira that. cas• why .he wae 
I 

~1 there •. , 

22 MR. WORTHY: I would submit the presumption arises here ;o Ht 

23 is talking abou~ sk:f.dding, may be so. ·He may have atoppe~d 

24 to go ·to the bathroom, I don •-'t 'know. 

25 MR. MEADE: Maybe .s,0111ebody grabbed the steering w~l. 
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,:' 

·'· 

'l MR. WbRTHY: t would submit we don't have to worry about 

·2 ·that. 

3 TllE· COURT:: l d6n 't ·think -w~{.:~an assU-"at this point why 

J6hn ·Pbe was wh$'.re he .was~ 1 
'_'.]: don:• t think we cart assulne 

:5 anydiif.ttg: tha1:r wi~:~ favorable{\~o .. 1ta'tm, ·r ·don't" think we can' 
! . 

i6 assume anythirt,g; that. was unfavqrable.: ·The burden\ is on 
1

7 3Qhh' Doe to: sho~ why he was.:·oa the wronLside of the road. - ~ 
8 . Ob~t:o~s~y, he cannot do it,· but we do find_ al:\ _automobil,e 

.. · 

9 erave1ing' ea~.t completely in the ·westbound· lane. We f1rid 

10 an_,,_utomobtle·tr11velin~ west cornp1etEi!ly in the eastboune! 

lil lane. ·rhe evi4encE! at, this poirtt indicates these two 

l~ automobiles we·ri · stopped. · T.he plaintiff approached. He 

1\3 coulf:l not tul'J'rl left. by' reast>p of the fact the welltbound lane 

l~ was· ct>mpletely blocked by John D'oe·. He· collided with Mr. 

115 MOnday, one of the two def_endants.. f.tt the ea$tbound lane. 

16 To 1-epeat,, what either or both of them were· doing there,· 
' 

17 we don• t know at this point.· The motion to strike the 

1$ evi:dence. as· relates to John· Doe, at this point will be 

l!ll over-ruled~ To that Mr. Me-·ade objects _al'ld e:Kcepts. 

(Court and counsel return to courtroom) 
21 

(RECESS FOR LUNCH). 

22 
* * * * * * * *'* * * * * *. * •• * *. * * * * * * *·* * 

23 ·,'J,· CECIL c. MONDAY 

24! the. defe.ndantt b•i~g first: duty. sworn, tes-tified and statea . . . 

Q, fo.llGJWs: 
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I 1 DIRECT ~XAMINA TICN 
i 

12 BY ~. WORTHY: 

' i 
I 

4 

j 

,5 
I 

i 

6 

i 

i 
7 

,8 
! 

19 
I 

Q. 

A. 

Q. 

A. 

Q .• 

Your. name.,. i~ CeciL.C. Monday? 

Yes •. 

Where do you, live, Mr. Monday? 

Bassett. 

Whete do. you work? 

William Bassett. 

On the (jay of the accident I ~elieve you and.your 

10 wife and young son .... how. old was. your, soµ wi~h you? 
I 

ll 
I 

12 
I 

13 
! 

14 
I 

A. He was six. 

Q. Six at the ti,me'~ 

A. Yes. 

Q. The three of you were headed to Mt •. Aiey, you were 

thinking about going to Mt. Airy to see your w~f~'s mother? 
1 

A. Yes• we were .ttiinking about it. 

Q .. When you left your wife's home in Basse·tt was it 

1:8 s~nowing? 

A .• Maybe a. fl~ke now and then was falling. 

' 
~o Q. Did you stop anywhere before :yo~ got qut ()f Bassett 

21 to get gas? 
I 

22 
I 

23 

~4 
I 

A. Yes, stopped at Bassett Esso •. stopp~d and gassed. up. 

Q. Did you r'.lm into any snow at t:his time? 

A. No, 1:1ot eo amount to anything.,. until we S'topped •· 

J5 At the time we stopped, it began to snowing .• 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. Wlu!n y~u stopped ~o,gas up? 

Q. 

~ot to go t9 Mt f Airy? 
' . . . . . 

you decided :wbat to do? 
. . •' ~ 

}. . 
·' 

Q. 

I thought I would run up at the :top of the hi:l1• 

Is that the top. of :,the. hill that goes out North 
• 1,. • .... 

B~sset.,g~s. by ElmPr Dalton's house?· 

A. Yes·.· 

Q. 

A., 

I take it you proceeded on up ti)at hi~l? 

Yes, got' to where .this car was .. pull<:d Qff. 
'. 

53 

Q. Wha.t ~as.,' your speed going up the. bill, spprox·f.1#.Pte l y? 
; ' : ' .. , " 

A •. I gttess ;twenty•fi.ve or . thirty .miles per ho.ur. 

As you .. approached the dz·iveway where th-is thing 

happe~ed, what, if anything,did you meet in your latte of 

travel? 

A. 

q. What ·•did you meet anything in this area of this 

driveway that was in your lane of travel? 

A. No. 

Q. You evidently met a car,. did you not, that wae . 

stopped in your lane o:!:: travel? 
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1 A~ Yes. 

2 Q. What kind of c!ar was it? 
; 

'3 A. It was a la~e model Cadillac. 

4 Q.' What color was it? 

·5 A. Maroon. 

:6 Q. A maroon, late model Cadillac? · 

7 A. Yes. 

.8 Q. ' When you saw this car, what, if anything, did you 

,9 do With regard to }'our vehicle? 

1,0 A• 

lfl Q. 

t2 A• 

1!3 

115 

Ji8 

19 

20 

21 

~3 

24 

room 

Q. 

A. 

Q. 

A. 

Q. 

side 

A. 

Q. 

A. 

Q. 

A. 

Q. 

to 

of 

I pulled on up to about two car le~gths and stopped~ 

Why did you. stop that far away? 

I stopped $0 if he wanted to come on, he would have 

pull out. 

This car was in your lane? 

Yes. 

Which way was he pointed? 

Pointed toward Bassett. 
: .~ 

So, for the way he was pointed; he wae on the wrong 

the road? 

Yes. 

When you f.irst saw this car, was it moving or stoppad? 

Stopped. 

How long it had been stopped, you don't know? 

No. 

You stopped about two car lengths away to give him ti 
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1 c.hance to go :~rowd? · 
' / 

.2 Ye&.· 

3 Q, 

4 A. No.• .. He got .o:ut, Qf the car, walke~ around. tQ the. 
' t 

,5 right'"'hand side _Of ~t, looked up the road, down the toad,,: 

6 motioned for me.to.come around. 

7 

'8 

9 

1:0 
1 

Q. D1d youdo any looking? 

A. Yes, I looked up the road, behind me too. 

Did you ·see any v'2hicle coming? 

A. No, not at the time. 

A. 

Was th.is a Btraight stretch of.. J;oad st: this potnt? 

Pretty straight. You could see up t.o the top of th 

hill. 

Q. When there is no snow on the road, is it a bt'Oken o 

solid line? 

A. Broken. 

Q. Broken to pass? 

A. Yes. 

Q. Did you attr~mpt to go around this vehi~le stopped i 

your lane of travel? 

A. When he motioned me around, I looked to see if 

anything was coming. 

Q. When you got beside him, did you see any other 

vehicle? 

MR. MEADE: Objection to the leading ques~ions. 
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56 
'· 1 Q. Just tell tis how the accident happ.ened. 

2 A. When· he motioned t1M.! around him,·: I pulled over,· 

3 st&.J:ted aro~nd htm.. About· the time I got up even wi:th him, 

4 maybe the 'firont .end . of my. car maybe a little b1;t pa~1t him, I 

5 saw this other car p'oming· f)Ver the hill. 

6 Q. How far.'::a:Way fro'm 'ypu was thj.s other car• app~Oltimate• 
' ••·.• ., 1; 

7 ly, when you fi1rst saw it?. ·. · 

A. About one hundred and fifty feet; I guess. 

9 Q. When you saw this t:ar, what, if aJtyth:in~, d:i.d you 

10 attempt to do ·at this time?· 

11 A. I was going to· back up in that dri.vew'.4y to g~t !&ck 

12 off hia side of the, road. ·· 

lJ3 Q. Were you far enough beyond the driveway to back intb 

14 it at this point? 

15 A. Yes. 

16 Q~ Why did you not attempt: to go ahead,. pull on around 

17 the Cadillac, r1.tther than back in the driveWlly? 

18 A. ~~ thought ·witJi the &now on the road, if I mafjhed· 

1~ on the gas, it: 'W.ould. sit the're and soin. I· thnua;...- T "'"'"'"' ·~ 

20 \~a:¢k up· eaaier than ma1h ddwn on i~ back up, go on bacr--

21 I home. 

22 Q. You were·afraid if the wheels accelerated •••• 

23 MR. MEADE: Obje'etion to the leading que'etion. 

24 Q. You had decided at one point or another to back 

25. into this driveway. a·nyway, had you not? 
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. 1 

I 
! 

4 

5 

6 

:9 

Yes. 

Q. When you made this decision, was the road clear 

ahead of you? 
; ' 

A. At the time I thought about backing back in there, 

won't nothing co.ming. Then, this ·vehicle • • . . 
Q. Were you· able ·to get· into the driveway before y·ou 

were hit? 

A. No, sir. 

Q. What was the John Doe vehicle· doing after the 

1:0 collision occurred? 

57 

11 A. When the vehicle hit me, I got out of the car, .. hel ed 

1J2 my wife out, asked if they wa.s hurt. At the time I got out 

113 
I 

! 
O·f the car, the other vehicle was goin'g on down the hill. 

Q. · Do you know approximately what time it started to 

leave with regard to the collision? 

A.' I don't know whether he started to leave at that 

time; or when it hit, but when l got out of tlie car and 

18 looked, the vehicle was going on down the hill. 

19 Q. Were you able to identify the driver of that car, · 

20 or anyone who may have been in it? 

21 

22 

23 

24 

25 
I 

No. 

Q. Mr. Monday, where would you have turned around 

had' the John Doe vehicle not been blocking your land of 

traffic? 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

1: 
12 

J3 

L 
115 

116 

117 

j8 

J9 
2b 

:t 
2~ 

J 

MR •. ME~E: I obj,ec.t to the quest ion .• , 

THE COURT: I thi:rik ~he ,que,st~o.n is obje~_tionable t~ W4'J 

it is as~ed. 

Q. Is tbere any place, or at tha.t. time was t·~re arty 
~· .1 •• I i . r -

pla~e at the top of the hill suitable for eurning around·?· 

A. 
. . . ' ~ 

service statiort. 

Q. Between ~qe time that you first. saw the As~ley: 

.vehicle coming toward you, and the moment .,of impact •. haw mucll 

t.ime .alapsed? 

A. Just a second or two. 

MR. WORTHY: That's aJ.l the questions I have. 

MR. YOUNG: No questionB. 

CROSS EXAMINATION 

BY NR. MEADE: 

Q. Mr. Monday, as I understand. when you left home, it 

was not snowing? 

A. You could see· a flake now and then, not to amqunt to 

nothing at all. 

Q. After you left home it incre2sed? 

A. It kept inc:re11~ing while l was going on down to 

Bassett, stopped to get gas, it kept snow:i.ng more. 

Q. As you drov~::. through Bassett it was snowing? 

A. Yes. 

Q. And as you wer~t out of Bassett on the west side of 
-1-----~~~~~~~--~~~~~-~~~-~~--~~~~~~~~~--1-~-
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Bassett, it was Snowing, in fact it w~s increasing, g~tting 

a little bit worse, is tb~t correct? 

A. Yes. 

Q. Now, did I understand you were driving about tWentyi-

five or thirty miles per.hour? 

A. About twenty-five or th~rty. That's just a g~es~,. 

About twenty•five or thirty. 

Q. Did you have to drive this slow because of the 

snow, or just simply driving slow? 

A. I didn't have to._ I was just:driving slow. 

Q. You could have driven a little faster? 

A. Yes. 

Q. When you first saw this Cadillac, you say was stopp~d 

on your side of the road, you were going up an inclineil 

weren't you? 

A. Yes. 

Q. And you saw the car up there, is that correct? 

A. Yes. 

Q. You didn't h~ve any problems seeing it, you saw it 

and you stopped, didn't you? 

A. Yes. 

Q. You stopped some two car lengths before you got to 

it? 

A. Yee. 

Q. When you came to a stop, did you come to a stop wit11 
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1 the left side of your car a littlecl'oser to the ceftter.line 

2 than you usually drive? 

3 A. I don't think I did. 
IJ": 

4 Q. You stopped about two car lengths back to give him· 

5 room to pull across in.front of you·if he wanted to? 

6 

7 

9 

!lo 

1 

2 

. 5 

l6 

L 
ls ,, 

r 
L 
I 

A. 

Q. 

A. 

Q. 

Q. 

A. 

Q. 

A. 

Q . 

A. 

Q. 

A. 

Q. 

A. 

Q. 

22 line? 

L A. 

t Q 

Yes. 

Wasn't anything coming? 

No. 

He didn't do this? 

No. 

Did you wave him on or anything? 

No. 

You just stopped? 

I just stopped. 

You didn't wave him on with your hand or anything? 

No. 

He got out of his car, came around front? 

Yes. 

Between your car and his car? 

Yes. 

He stood between his right headlight and the center 

Did you see him look up the road? 

Yes. 

You looked up the road too, didn't you? 

6.0 

l~ A·. Ye 
v s. 

__ J. __ ..._ ____________ ·----------------------------------+--
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22 

Q. He motioned you to come by? 

. j\. Yes • 

Q. You looked up the road too, didn't you? 

A. Yes. 

Q. Wasn't anything in sight? 

/\. Wasn't anything in sight. 

Q. You started to go around him, didn't you? Before 

you started to go around him, you made the decision to'back 

into this driveway and turn around? 

A. I thought about it before I went around him. 

Q. So, before. you started around John Doe, you had 

thought of getting over there and backing into tha.t driveway" 

is that correct? 

A. Yeis, sir. 

Q. You pulled into the left lane and started as if you 

were going around the Cadillac, is that correct? 

A. Yes, sir. 

Q. You got completely in the wrong lane, didn't you? 

A. I had to to get around him. 

Q. But you did get completely on the other side of the 

broken lines, didn't you? 

A. Yes. 

Q. And you passed him, or got just about opposite him, 

2~ maybe a little past him? 

2$ 

Sl. 

The front end got maybe a little ways by him. -1-- ·----------------··------------.. --.... -------··------------E-A-R L-1-N E-F .-G-0-SN_E_V--T--
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1 Q. Your.front bumper was ~ybe.beyond his bumper? tout-

:2 front bumper had gotten past his rear bumper about how .fa~? 

:3 

5 

6 

~7 

. 8 

A. 

Q. 

A. 

Q. 

driveway? 

A • 

t don't know. Not much. Half tl:ie qood, maybe. 

You had alrea~y made your deciAion to turn around? 

I hadn't for sure until I seen this other car comin~. 

That waa your ~lan, wasn't it, to pull into that ., 

I thought ~bout backi~g into the driveway, tbert I 

!9 . .tho~ght about going on up to the top of the hill and turning! 

·1 around. 
W- -

Q. You testified in Mr. Worthy's office i.n a dep.osition 

12 about a week ago in this case? 

~3 A. And when I saw the car coming . . . . 
114 MR. MEADE: He is not being responsive to: my question. 

· MR. WORTHY: I don't know whethE?r it is respor::isive or not. 1.5 

w until he says it. 

17 THE COURT~ Go ahead and ask the question. 

1~ Q. Mr. Monday, you did testify on February 8th in Mr. 

lP Worthy's office, didn't you, with this young lady here taking 

' 
2ti down what you said? 

2!1 A. She was writipg. 

22 Q. You testified, your wife testified, Mr. Oliver 

23 testified, Mr. Ashley testified~· You were under oath, sworri 

24 

25 

to testify to the truth, weren't you, is that correct'' 

A. Yes, I reckon so. 
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6. 

1 Q~ 
I 

Isn't it true n.t before you start:ed atl)(md tl\1$. 

2 car, you had made yd1'.if decfsibn ·to back into thief drlv•way? 

3 A. I had thought about backing into it. 

4 Q. Sir? 

5 A. I thought I Tt1ould back into it. 

6 Q. You started around the Cadillac, didn't you? 

7 A. Yes. 

8 Q. Over in the wrong l1:1ne. 

9 A. I had to to get· around it. 

10 Q. Once y,OU did that, you decided to back into the 

11 driveway, didn't you? 

'12 A. That's what I thought about. 

:13 Q. Do you know whether your car was moving or stopped 

,14 when this Ashley car came over the h:f.llcrest? You don't kn , 

15 do you? 

.16 A • I don't know whether I had started .backing, or 

17 whether I was just getting up even with it .. 

;18 Q. My que'stion is this, Mr. Monday. Do you know wlte:t ·er 

,19 or no·t you had stopped your vehicle when y·ou first saw Mr. 

120 Ashley's car come over the hillcrest? 

A. I don·• t think I had plum~ ___ stogped 11nti 1 I en the ) 

22 car coming. 
. -~···"'-

2:3 THE COURT: He says he didn't think he was plumb stopped un 11 

24 he saw the car coming. Wasn't that your question, Mr. Mead ? 

25 MR. MEADE: I am not sure it was being responsive. 
... L .. ·-----·· ·-·-----·-··--------·--·-·-·--·----·-·--·--···-··--··--·-----·-----·-------------~------+--
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- ' 

1 reword it for him. 

2 Q. Did you have any trouble pulling out to go arettnd 

3 

4 

5 

6 

7 

8 

9 

0 

1 

12 

this car? 

A. No. 

Q·. Didn't have any trouble at all? 

A. No. 

Q. Your car started right on up, you started to go 

around, is that correct? 

A. Yes. 

Q. Mr. Monday, when we took these deposition, didn't 

ask you, ''Where was Mr. Ashley's car when you first saw it?" 

And didn't you say, "He come over that • • • ~" • and I ~sked 

''Didn't you see him come over the hillcrest?" Didn:'t you 

an,swer, "He was over the hill by the time. t noticed it. I 

gqing to' back up in the driveway and turn around, go back d. 

the hill." Didn't I ask, "Weren't you in the process of 

getting ready to turn aroun'd when' this accident happened?" 

Didn't you say,· "I was just past his car far enough where. I 

could ba·ck up in the driveway." Didn't you say that? 

p.. When? 

Q. When we took your deposition on February 8th? 

A .. I don't remember whether I said tha't or not. 

Q. When you gave the deposition you were telling the 

truth? 

MR. WORTHY: J don't se(• any 1..ncomli.stency betwt11en what h<1t s id 
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i 1 

2 
' 

13 
i 

4 

5 

6 

7 

' 
lg 

9 

~o 

l1 

~2 
I 

13 

14 

15 

16 

i7 
i 

18 

19 

20 
i 

21 

22 

23 

24 

~5 
.-.;_ 

on the witness stand and what has been read to him. 

THE COURT: I t~ink the'l:'e i$, ~. Worthy. . Let me see . if. J.., 

can.. clarify this question. Mr. Monday, when you started 

around the Cadillac, had you or had you not planned to turn 

around in the Elmer Da:tton driveway? 

A. I had thought of it, yes, sir~ 

THE COURT: Does that answer your question? 

MR. MFADE: I would assume it would, but I am not sure. 

Q. Didn't you say on this deposition, didn't I ask, 

"When you first saw Mr. Ashley, had you c·ompletely gotten· by 

this Cadillac? I mean by that had your rear bumper gotten 

past: his rear bumper? Didn't you answer that, "I don't kn<>w" 

I couldn't tell you whether it had or not. 11 

A. My rear bumper hadn't g'!tten pas·t him. 

Q. Do you recall thi.s? ''You say you were preparing t< 

6.51 

turn around?" ''Yes, as soon as I pulled up where I could back 

up in that driveway. This driveway comes out kind of at an 

angle.'' Didn't you say that? 

A. It comes out at an angle. 

Q. Didn't I ask you this question? "After you passed the 

Cadillnc, you were going to keep on west until you got to thE~ 

driveway, then back in the driveway?" Didn't you answer, "I 

was going to pull uµ far enough I could get my back end into 

the driveway. That's what I was intending to do." That's 

true, isn't it? 

EARLINE F. GOSNEY 
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~~~~~~~~~~~~~~~~~~-------------------------, 

I think so. 
I 

'2 Q. Didn't I·ask, uwere you moving.or stopped when you 
: 

l3 first saw Mr. Ashley's car, or do you know?" And you 

:4 answered, ''I don't know." 
I 

I don't know~ 
I 

i6 Q. "Do you think you had stopped, getting ready to bacl~ 
' 
17 up to go in the driveway when this happened?" And didn't 

Is you answer, "! think so. 11 

I 
:9 A. I might did. I don't know. 

1b 
il l. 

Q. If you did, you were tel ling the t~th, weren't you' 

THE COURT: The statement was made under oath, Mr. Meade. 

12 Q. Mr. Monday, the Cadillac was stopped in your lane 11: 

1b you were going in this direction, and you intended to ·-

1, st.arted to pull around him, go around him? 

I 
15 A· He motioned me on. 

I 
l(J Q. You looked to s~e if it was clear before you went 

I 

1t on? 

A. Yee. 

Q. It was clear? 

A. Yes. 

Q. When you started pulling out to go around that 
i 

2~ Cadillac, you made up your mind to pull out, pass this drivet.1111y 

23
1 

far enough so you could back into i.t ., 
; 

24! A. I was thinking of that when l ata't'ted up to get 
i 

2fi around him. 

. 6J 

---·- .... --- ..... _, ___ ,,_, __ .. ·- ... --------·--·---·-·-------------!----
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._, 

I . '·-.·.· 

1 Q. That was your plan. Now, when Mr. Ashley came over 
. . 

2 the billcrest into yovr· view,, wh~f.1 you first s·;,w him,' you ": ' 
~ ....... -

3j don't know whether you were in a stopped position or not? Yo 
... 

41 just can't say, can you? 

5 A. No. 

6 Q. Honestly you can't tell us wh~ther your vehicle was 

7 stopped when he came over the hillcrest or not? 

8 A. I don't much believe it was. I just don't know. 
• 'ti:.+,·: ' 

9 Q. When he.struck you, do you know whether or not it w s 

0 

t 
1: 
I 

1: 
I 
1:6 

I· 
17 

118 

I 
I9 

Jo 
L 
J2 

J3 

214 
j: 

25 

moving? 

A. Not until he hit me, knocked me back. 

Q. At the time.he hit you, you don't know whether you 

were stopped or moving? 

A. I thought I could back up quicker than I could go;• 

around the other car and get in the right-hand lane. 

Q. Mr. Monday, of course, you have talked to variou·s 

people about this since we took your deposition? 

A. No, sir. 

Q. You haven't talked to Mr. Worthy, or your wife, or 

anybody? 

A. Haven't talked to anybody. 

Q. So, when you started around the John Doe vehicle, 

your plan was to pull up here, back in the driveway, turn 

around, go home? 

A .• I had thought of that. 

6. 

·~~~-'-~~~~.~~~-~~~~-t-~~ 
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I 1 Q• 
I 

Your origirial plan, before .YOU g9t up to •here ·this 

I 
2 Cadillac was stopped, ·was. to go to the top of the hill and· 

3 turn around? 

I 1 A. 
I 

If the road was any worse. 

When you got to this Cadillac stopped on your iide 

; 6 of the road, you changed your mind? 
I 

I didn't know how bad the road was going to be. 

When you saw this Cadillac, the position he was in, 

Jg you changed your mind? 

io A. 
I 

I thought . .,about .turni.ng around there instead o.f· ; 

11 going t,o the top of the hill. 
I 

12 Q. You were going to turn around there instead of; 
I going to the top of the hill, i.s that right? 13 

l4 A. 
I 

Thnt's what I thought. 

t'.5 Q. 
I 

You were making preparations to turn around when 

1,6 this accident happened? 

i A. I thought about it, after. I saw the other car, and ~7 

1Js was snowing, and I had to go somewhere to get out of the way. 

~9 I had to go around to get out. 

2p THE COURT: Mr. Worthy or Mr. Young? 
I 

21 MR. YOUNG: No questions. 

2~ THE WITNESS STANDS ASIDE. 

2~ * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
2i1 (MR.. MONDAY w~s i.mmediately recalled to the stand by Mr. Meade 

! 

8. 

t 

2$ continuing his cross examination:) 
,_ ....... ··------··· ···- ---·-·. ····+. -·------- ------ .. --··- ---··--··----· ._ .. ______ ---·--·-----·. -----------jf-----j 
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' 1 Q. When we t:ook this deposition, do .you rec.all my . 

· 2 asking you, ''Mr. Mon~ay, Mr. Oliver .testified· here und·eir eath 
I 

13 when they'. first saw you th'3t you were fJtopped in the road. 

4 You don't deny that; do you? You may have been stopped, 

. 5 getting ready to back. into· that driveway?" You answered .. , ·· 
I 
'.6 "1 could have· been." 

:7 MR. WORTHY: You started interrogating him·ll:bout something 

:, 8 that was said at the deposition last week. No founda.tion has 

been laid. 9 

io THE COURT: Did you ask him a question, or· did you just read 

t from the de?osition? Ask the question again you want him. to 

12 answer. 
i 
I Q. nMr~ Oliver testified when they first eaw you that ) 1~3 

14 were stopped i.n the road. You don't deny that., do you?" 

1,5 MR. WORTHY: J..et me object to that on the. grounds he did not 

1!6 testify they wer.e stopped. They seemed to be stopped. He. is 

~7 misquoting Mr. Oliver 9 s testimony. 

1)8 THE COURT: Uee the exact language :f.n the deposition. 

OU 

rn Q. "Mr. Monday, Mr. Oliver testi.fied on deposition whE n 

20 he first saw you, you were stopped in the road. You don't dery 

d1 that, do you? You may have been stopped getting. ready to bad 

2i2 into that driveway." Didn ° t you answer, "I could have been.-" 

2p MR. WORTHY: No foundation has been laid for him to interrogate 

24 Mr. Monday on the deposition. 

2!) THE COURT :, Is there any inconsistency in the testimony of 
-+-- -------·------· ·-----

1 

-----------·--·-----------11----1 

rOC78 
EARLINE F. GOSNEY 

COURT REPORTER 

DANVILLE, VIRGINIA 



; 1 Mr. Monday on this point from what be is say•ing now? 

2 MR. MEADE:. Is . it the Cou11t "s: ulltderst·a~ding he: can't ·testdfy: 

, 3 whether he was stot)ped or .no.t when he ca.me: over ·the hillcres.t? 

4 THE COURT: I am not sure I follc;>w your questions·., You are 

. 5 not asking this witness a question. You are readtng a question 

6 that was asked him in the deposition. If you want to ask him 

: 7 a specific question, and if hie an.ewer is in conflict with wh.st 
i 

I 8 he g.ave to the same question in the deposition, then you cfin 

9 lay your foundation and contradict hi.m, if the facts permit •. 

'10 Q. It is true, is it not, you can't say whether or not 
-

11 your car was stopped when this car first came· over the hill~ -... . -· 

~2 creet? 

i« 

~3 A. I don't think I was plumb stopped. I was going arc uttd .. 

l4 the car .• 
' '. 

I 

.. "·-·-·--~··· . ~-~ ··-··· ' . 

15 THE COURT: He says he didn't think he was plumb stopped when 

16 he first. saw the Ashley vehicle. 

l7 Q. On deposition didn't you testify you couldn't say 

~8 whether you were stopped or not? 

~9 A· I don't remember whether I did or not, no. 
I 

do Q. Do you deny you said that on deposition, that you 

21 couldn~t say one way or the other? 

22 A· I just don't know whether I said it or not. 

2.1 MR. MEADE: Could the Court give me a minute? This is a bit 

24 different than I anticipated.on the deposition. 

2b MR • WORTHY : 
-t-·-~•-++M--

1 

Mr. Meade if you are going to testify, I will 
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7l 

1 
sk that you be sworn,, too; •.. 

.2 

3 

4 

5 

'6 

7 

8 

9 

10 

MRo MF.ADE: Let me. take U? something wi~h the Court in 

Chamber.a before we go further. 

(Court and coµnselgo into chambers) 
' . ' 

IN CUAMBERS 
·. ' 1. •• 

MR. MEADE: If it please the Court, this witness • who is ia. 
'·~ 

party defendant. ha.a test~fied completely differently than be 

did on deposition, as the Court can see. The Court has read 
'• . 

the deposition. 

THE COURT: I don't remember every point~ I see what you are 

driving at. He repeatedly said, ~'I just don't remember." 

MR. MEADE: What's the Court's procedure about putting a 

defendantvs deposition in. evidence? I understand from the 

rules you can put it in for ~ny purpose. 

THE COURT: If contradicting or an inconsistency of conseque ~. 

you ca11 put that po;-tion in that relates to conflict, if you 

think it is worthwhile • Really, the incons is.tency, I think 

is quite I won't say insignificant -- it is not a matter f 

great consequence. The jury has heard him answer your 

question today, you have read the question asked this witnes 

in his deposition. They have heard his answer. 

MR. HEADE: What I will do, 1a·ter when it is my turn to put n 

evidence,. I will offer this entire discovery depositio~ of h m 

into evidence. As I understand the Court's ruling 11 the only 

·thing tha~ can be read into evidence is that part that is in 

·-----------··----···-----·-·- ··-- ·-·------ - --~----·--·~~-.--·;--·-·--·---···---------------------·-------+--
EARLINE F. GOSNEY 

COURT REPORTER 

DANVILLE, VIRGINIA 



I confli'ct with his' testimony. Is thE1t the Court's ruling? 

2 THE COURT: Yes • 

' 3 MR. MEADE: When· the time comes 11 page 56. 

4 (Court and counsel returned to the courtroom) 

5 IN COURT 

6 THE WITNESS STANDS. AS IDE •. 

7 

8 

l: 
~l 

12 

L 
t 

* * * * * * * * * * * * * *·* * * * * * * * * * * * * * * * * 
MR. WORTHY: Defendant, Monday, rests. 

MRS. HATTIE G. MONDAY 

t.he next witness, called to testify on behalf of the de:fendan , 

John Doe, being first duly.sworn, testified and stated ae 

follows: 

DIRECT EXAMINATION 

BY MR. MEADE: 

Q. You are Mrs. Cecil c. Monday? 

A. Yes. 

Q. Mrs. Monday~ you are the :wife of Mr. Monday who 

sits here at counsel table? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Yes. 

Were you with your husband the day of this acciden ? 

Yes, sir, I was. 

Where were you sitting in the car? 

On the side next to the door. 

Front seat? 

. ·-· --~---·----- . ··---· -~·- ·-~--------···--·-·----------
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I 
i· ----------L 73 

Q. Now, Mrs. Monday, when you were driving up the road 

2 there· on the other side of Bassett, did you come on a car' tha 

3 was in the road? 

4 A. Yes, sir. It was over on our sid;e of the road. 

5 Q. It was on your side of the road? 

6 A. Yes 
. ' sir. 

7 Q. What did your husband do when he came upon that car 

8 A. He stopped. He said, "I have to atop. I can '·t 

9 get by." 

lO Q. When he stopped, what happened? Did anybody get 

11 out of that car? 

12 A. Yes. He stopped. He waited a few minutes. This 

man got out, looked up the·road, hollered, said, "It is clear. 

t: Come on up" 11 

5 Q. Did your husband look up the road 'to see if· it was 

clear? 

A. Yes. 

Q. Did you look up the road? 

A. Yes. 

Q. Was it clear, nothing coming? 

A•. It was clear as far as you could see. 

Q. Before you all started out to go around that 

Cadillac, had you all made ariy plans about going back home? 

A. Well, he saidg "I wi1l go to this :t'oad, turn 

we wi 11 go back down the hi 1 l, it i.~ t,oo s lick0
, whet1 he sa 

- --~------'-:'·-. ------- -·------------------------~------------t----
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1 th~ car slid out. 

2 Q. Do I understand when you stopped for this car that 

3 was on your side of the road• your husband :said, ''We will 

4 turn around here and go back~'? 

5 A. Yes, when we got up there to that .. road. He said 

6 when he got up to that road he would turn around• it was too 

7 slick. 

8 Q. So your husband started around this car? 

9 A. Yes, he went around the car. 

to Q • He got in the other lane to go aro•·nd . it? 

l L A. He had done went around ·it. 

'12 Q. You mean he had P.assed it? 

13 A· He went around it, was backing .in this driveway 

:14 to turn .ground. 

15 Q. Do I understand yotir husband, once he started to 

rn go around the Cadillac, he pulled into the other lane to go 

117 by him; is that correct? 

A. ;is Yes, he had to to get by him. 

rn He got in the other lane? Q. 

A. 

21 He got past the Cadillac, is that right? Q. 

A. 

Q. How far past did he .go? .Just a little past the re r 

24 of it? 

2!) A. Jus.t a little ways. I a·in't much good on guessil'.'g 
. -·-· - ... ------,.-·---. -------------------· -·----------------'---+---
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1 Q. At that: poi.nt, he stopped hi·s car., was• gotn-g to ;back 
' 

2 
' 

into that driveway? 

3 A. He was~ He was backing back• looking back when :i; -~ , 
! 

4 ' saw the.· car come down the road. It hit us. 
'_f 

5 
: 

Q. My question is': When you first· saw this car thilt 
! 

6 I came over the hill and hit you, when he first catne over the' 

7. hillcrestii at that time your husband was backing up; is that· 

8 correct? 

·9 A. Yes. He was backing backward, looking backward. 

When the car came over the hillcrest? 

I 
11 MR. WORTHY: It was myurideret~riding she said shen she first 

'12 saw the other car. 

j13 Q• 
; 
; 

14 A. 

When it first came in view did you see it? 

I saw it come down the hill •. By the time I hollered 

115 to him, it had done struck us. 

rn Q. When you first saw this car. Mr:~ •. Oliver was in, your 
I p husband was in the process of backing up t·o go in: this drive-~-~, 

1)8 way? 

119 A. Yes. He waa backing in that driveway to turn 
I 

~o around. 

~l Q. Of course, before he started backing, he had to 

?2 &top, didn't he? When he went around the Cadillac he was 
I 
:b going forward? 
I 

:JM A. Yes. 

if> Q . He had to bring his car to a stop? 
. . . . .. ·l .... ·-·· ---------------· ··------ -.. -----.. ----·------, -·------------r--
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,• 1 I 

I 
I 
12 

~3 

I 
I 

:4 
I 

5 

6 

i7 
I 
I 

'8 

19 

:10 

:11 
j 

112 

)3 

~4 

~5 
i 

a6 

[7 
i 

~8 

19 
20 

~1 
I 

22 
I 

~;J 
I 

~4 

~;) 
•M-•·- ••·•••••-•-•~ • ·-~···· 

l\. 

Q. 

lane'? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

_l\ • 

Q. 

A. 

Q. 

Yes. 

When he stopped his car, he stopped in the left 

Y~s. 

Then he put it in reverse.gear? 

Yes. 

What sort of r.:ar was this, automatic or gear shift? 

Automatic. 

He had to mo11e it from drive to reverse gear? 

I don't know. I don't drive. 

But he had to change into reverse to go backw~i-rds? 

I reckon. 

When you first saw this car that hit you all, your 

husband was in the process of going backwards? 

A. Yes. 

Q. When that car hit you all, your husband was in the 

process of going backwards? 

A. Yes. The motor was running on our car. When the 

other car hit us, ·he cut the motor off. 

Q. Mra. Monday, to make sure I understand this, you an 

your husband came on this car that was on your side of the 

road? 

A. Uh huh. 

Q. ;[ t was stopped I be 1. ieve ~ was.n 't it? 

' .f\ • Yes • 
·---------·--·-··--------------"-·------·-----------·------... _____ _ 
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-----·-··----'---:--T-----------__;___ 

1 Q. Your husband stopped and this man waved you by .• 

' 2 around'? 

'3 A. Yes. 

4 MR. WORTHY: Please, Your Honor, we have been through this. 

! 5 It is Mr.· Meade's witness. He has had every leeway to ask 

! 6 every leading qu(!stion. I will object to going through it 

again. 

i B THE COURT: We have covered this phase • · 

9 Q. Where was this car that was over on your side? Wa 

pa-t"t of it off the road, completely in your lane, or what? 

:l 1 A 
I • It was part of it in the side we had to go on. 

Q. Part of it was in your lane of travel? 
I 

il3 I A. Yes. We had to go around. We had to go around. 
! 

!15 

[7 

i 

~() 

21 

i 
22 
' 
i.1 
I 
I 

Q. .Was part on your shoulder? 

A. Yes. 

Q. Was there a guard rail? 

A. Yes • . 
Q. Was the car near the guard rail? 

A. I don't know whether it was plumb against it or 

not. I couldn't tell. 

Q. What happened to that car, do you know? 

A. It slid off, I reckon on that slant. 

Q. Where was that car when the accident happened, do 

2,4 h ? you know, o+ were you watching the ot er car . 
I 

25 
______________ j__ -· -~-·------

\ 

., )·:·:-.: ·.' 
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1 I grabbed my baby. I don ';t know where· it .went or nothing 

2 about it. 

3 Qv You don't know where it went, or when it went? 

4 A. No. 

5 Q. When you first saw that car in your lane~ it was 

6 stopped when you first saw it? 

7 A. Yes, it was sto~ped. 

8 Q. It was already there? 

9 A. Yes. 

10 Q. You don't know how it got the·re; or when it got 

11 there? 

12 A. I don't know. It was just slid agE\inst the guard 

'13 rail, is all '.r krtotw. 

14 MR. MEADE: That's all. 

15 CROSS EXAMINATION 

16 BY MR. YOUNG: 

17 Q. If I understand yoti correctly 1 your husband had :·t>Ul ed 

ts to the left of ·'the C-adil lac t:hat 'tfas parked there, artd ';thi!'h . 

19 he stopped the car and put it ih reverse, and was lookittg '. 

20 backwards to ge·t tnt:ci the dri·ve? 

21 A. That •·s ·:fight. 

22 Q. You satl the other car when it came downhill? 

2:l A. '¥.es. 

2'1 Q • Would you give ua a proximation of how .far that'._., 

. ·-···-··--··-----··-------·- ~~-- ___ :~-~---~~~~ _!rom .you when you firs·t · ea~ _}t? -----------'--+---
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. l A. I don't know much about it. It was that far• 

: 2 if it wasn't farther. rpoint:f.ng) 

l 

i3 
! 

4 

I 
;5 

.6 

Q. Further than where you can see out.there? 

A. Yes. 

Q. Your husband then continued to look back? 

THE COURT: What distance are you talking about? 

7 MR. YOUNG: She said it was that mu~h. I assume as far as 

1 

8 yott can see. 
I 
i 

· A. No, I mean across the courthouse to the door there. ;g 

I 
I 
lO I don't know whether it was that .far or not.· I ain't good 

fl 
i 
i 

on that. 

~2 THE COURT: You think it was further than that? 

-~3 A. I said maybe that far or maybe farther. I ain't 

l4 no good on guessing. 
I 

I 
~5 Q. I did under.stand you to say that far or further? 

ttG · A• I don't know. 
I 
I 

Q. Your husband was looking back'l 

~8 A. Yes. 

~B Q. He continued to look back until you hollered? 
' 

I 
20 A. I don't know whether he quit looking ·back then or 

' fl not. 

22 . Q. You think he continued to look back until the car 
i 

2;3 hit? 

24 A· I don't 'know whether he turned hie h.ead or wa.s sti l 
' 
I 

~5 looking back. 
~----~*----·-i-·-·· ----------··-·------
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l Q. As far as you know, he was still. looking back? 

2 A. It scared me. I don't know. 

3 CROSS EXAMINATION 

4 BY MR. WORTHY: 

5 Q. I understood you to say you do not drive a car 

6 yourself? 

7 A. No. 

8 Q. You have never driven a car? 

9 A. :·fo. 

IO Q. You don't even know what you have to clo to put it 

11 in reverse and back up, except shift gears; or pull a lever?' 

12 A. I know he was going back. 

3 Q. You testified t·he car, when you first saw it» might 

4 have been where the door in the front of the courthouse is, 

5 might have been that close to you? 

117~ A. 

·farther. 

ls Q. 

19 he not? 

L A. 

t Q. 

t A I . 
')'3 Q 

1~ A: 

I don't know whether it was like that or a little 

I just don't know, like I said~ 

Your husband, at that time, was looking back, wa·s 

Yes. 

Prior to that time was he looking ahead? 

Up front of him? 

Yes, Ma'am. 

I don't know. 

80 
I 

I 

I 
I 

! 
I 

I 

l Q. Let me ask you. this. All you can testify to is 
----------· _ _J_ ----- -----------------·------------------·~----'---------+---! 
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1 when you first saw the car, your husband was looktns: ba¢k . · 

, 2 and backing up? 
I 
j 3 A~ Yes, he was backing back. 

'.4 Q. 
I Whether he i:i·aw the car before you did and started 
I 

15 backing up before you saw it, you don't know; do you? 

6 A. No, I don 8 t know. 

i 7 REDIRECT EXAMINATION 
! 

• 8 BY MR. MEADE: 

' i9 

I 
Q. Mrs. Monday, did you see th.ia car come over the hill'!" 

:10 crest up there'? 
' 

'.11 A. 
' 
i12 Q. 
I 

;13 A. 
I 

114 Q. 
I 
I 

Yes. I watched it come in sight. 

You watched the car come in sight? 

I saw it come in sight over the hill. 

When that car came in sight, at that time your 

15 huaband was in reveree gear backing up to get in that drive• 

~6 way? 
I 

~7 A. He WQs looking back anyway. 

Q. Your husband was looking back, in reverse gea.r 

going backwards to go in that driveway there? 

~o A. Yes •. 

Zl MR. MEADE: That's all. 

22 RECROSS EXAMINATION ! 

2:3 BY MR. WORTHY : 
I 
i 

24 Q. Mr. Meade asked you :lf you saw the car when it came 

25 over the hillcrest. You stated you saw it when it came into 
---··--·····------·---·-·--+---..--·------·- ·--·------------·- --------....,_,,,.--------------t---
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. 1 sight? 

2 A. I did. I was looking Up the road ahead. 

3 Q. When it came in sight; you said it may have been 

4 as far as the door in the ·back of the courtroom? 

5 A. It may have been~ I don~t know,for sure. 

6 REDIRECT EXAMINATION 

7 BY MR. MEADE: 

8 

9 

ilO 

1 

12 

Q. You were looking uphill? 

A. Yes. I was watching uphill because he was backing 

back. 

Q. There's a hilltop and it goes over where you can't 

.see anything, right'? 

.A. Yea, but you can see a.pretty good piece up there, 

up the road. 

But there is a hillcrest up there you can't see 

pa.st? 

A. Yes, that's right. 

Q. Did you see this car when it i;irst came into view? 

Did you see it when it first came over the hill? 

A. I seen it when it came in sight where I could· &ee, 

Q, . You mean over the hill? 

l\ • I reckon over the hi11. It loot;.e4 to me like it 

was down the hill there. 

Q. Mr.s. Monday, how far did your husband get ·psst .·th!-~ 

car, the Cadillac 1> how far did he get past that before he : 

82 
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1 

2 

'3 

4 

5 

a· topped and started going backward·s? 

A. 

Q. 

A. 

Like I told you, I ain't no good ·Bt 'guetl§sing~ 

Did :he get· his .whole car past 'the car? 

Yes. 

MR~ WORTHY: Please Your Honor, he is leading .. 

·,·· 

6 THE COURT: My notes show the questio~ was asked by Mr •. Meade, 

7 -"And you said your husband nad gotten a little bit past the 

8 Cadillac before he stopped and started backing up?" 

9 A. Yes, he got around the Cadii'lac going there tO:·the 

10 driveway to turn around there in th~ driveway. 

Q. Your huaband had to go past the driveway s·o he ' .... 

12 could back into it? 

.13 A •. That's right. 

1.4 Q. Where was the Cadillac with res·pect to the driveway~ 

ls • A. See, it was on the right-hand side;. Where we turne ~ 

6 off .. was aiming to turn around in the driveway, it is on the 

left .. hand side. 

I 

8j 

Q. What was the posit5.on of the driveway and the ·Csd:il ~ac 

9 the car that was stalled? 

A They weren't straight along from each other, but 

r: t~ey weren. t too fsr from each other. 

l2 Q. 

13 A. 

I 
24 Q. 

You were going away from Bassetf: 9 weren't you? 

Yes. Aiming to. 

J5 accident happened• is th~t.: true? 
________ __L, ___ ----·-·-···-- -··- --·- ··--·-··----··-----.:...------·-····--"• ... m-·---"-··-·--·-, .. A,;;:_~~~;., F. G 06N IE'( 
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1 A. No, we was. fixing tp _turn around: in the drlvelt?•Y 

2 to come. back down the .hill. 

3 Q. Was he going to.back into the driveway? 

4 A. Yes. 

5 MR.~· MEADE: 

6 THE WITNESS STANDS ASI,DE. 

7 * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
8 CECIL c. MONDAY was recalled to the stand. 

9 MR. WORTHY: Pleas·e, Your Honor, could I approach the bench? 

0 (T.here was an off-the-record conn~r.ence before the bench) 

H THE WITNESS STANDS ASIDE. 

12 MRo MEADE: We rest. 

3 THE COURT: John. ooe res ts • Anything further on behalf of 

t the plaintiff, Mr. Oliver? 

ls MR. YOUNG: No. 

!6 MR. WORTHY: We have no further evidence. 

11 
I 
18 

(Court and counsel go into chambers) 

IN CHAMBERS 

19 MR. MEADE: At this point, and this was mentioned in chamber! 

· earli.er, I offered in evidence the entire transcript, the 

discovery deposition of the defendant, Mr. Monday, and the 

Jo 

Ji 
I 

22 Court declined to accept the discovery deposition, and I 

.L believe the Court's ruling ifi' I could put that portion in 

J~ where it might contradict the party. · Of course, a.• I. under

J5 stand Mr. Mortdayus testimony, it is completely negative, 
______________ ___L ____ ----------------------·----------------------+--
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1 and he is neither admitting nol:- denying the: content of 'the 

2 deposition and his pr.ior t~stimony, so the·re 's ·no reason to 

3 putting it in; but I off er the whole thing ·1n evidence. 

4 THE COURT: What can Y'JU be accomplishing by putting the 

5 entire pretria.1 discovery deposition of Mr. Monday into 

6 evidence, if there is no conflict ·between what he is saying 

7 today, a'nd what he said in his deposit;ion? What purpose. 

8 would it serve 2 

9 MR. MEADE: There :lsn' t any, if it is the same th:f.ng, a~d if 

0 

L 
L 
I r 
i: 
16 

I 
1:7 

I 
·r 
19 

the Court construes it the same way. As I understand, ti'he 

Court construes it the man do~sn'.t know ·whether he was st:opp d 

or not when the car came into his view. 

'!'HE COURT: You are concerned about his testimony? ··'. 

MR. MEADE: I may not have any concern if I·make a motto~ 

and the Court rules properly. 

THE COURT: Let's get to the rtitty~gritty ef whether or .ha~ 
~ . !· 

John Doe can be_ kept in this case~ 

MR. MEADE: Please the Court, at the conclusion of all'tbe 
'j·. . 

evidence, defendant John Doe ~ by counse 1; moves the Cou~t' :to 

s .. 

I 
20 

J1 

d2 

L 
L 

strike the ev5.dence of the plaintiff on the evidence' a;b,\t:·ual y. 

as it relates to this defendant, anc enter summary judgtneri:t. 

At the conclusion of Mr. Worthy's evidencL; I renewed this 

motion, and the Court advised me he was taking it under 

consideration. That is not in the record, but that is coi·,1-e t, 

Js is it not? 
--------' -1. --·--------------·----------------~--+--
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1 THE COURT: Corr~ct. 

MR. MEADE:. What you have now is no different than after· the 
~y: -- . 

plaintiff 1s evidence, except with respect to one thing. That 

is, with respect to proximate cause. The additional iss:ue 

we have now, over and above the question of whether or not 

John Doe was negligent in being on the other side of the road" 

whether he was stopped on the road 0~1er there, or skidded 

there has already been covered, but the issue now :i.s one of 

!)roximate cause, and this is the evidence at the conclusion 

of all of it. Mr. Monday had the thought, after he saw this 

Cadillac that was in its difficulty, he had the thought of 

turning around in that driveway, and what he did, he pulled 

completely into the left .. hand lane. He didn't just straddle 

the center line, whi~~1 he could have done because we've got 

that Cadillac with i.ts left wheels on the shoulder, he went 

completely in the other lane, wh1 .. ch was unnecessary to start: 

with, but .he went there with the thought and with the plan 

to go far enough up the rm1d so he could stop, put it in 

reverse, and ha.ck into that drh,eway and go back home. The 

t.mconcroverted testimony at this poi.nt, and I p.oi.nt to his 

wife's testimony, is that when the Ashley vehicle came ovet· 

that hiilcrest, or came into ,,·lew, and thax:eus no evidence 

to indicate she didn't ste to the hillerest when that car 

cawt::: into view, at that exact split moment, the defendant 

Monday was in reverse. I assume he was in reverse. He wae 
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1 going forward, stopped, $nd he was going backward and ha~ 

2 turned around looking backwards·, apparently to. see where he 

3 was going. The point I am making is this. ·He . stopped for 

4 .John Doe. John Doe, as a good motorist should,' helped ·him 

5 around him, and he looked up and down, and·the road was clear. 

6 This is attested to by both Mr. and Mrs. Monday, the road 

was clear when John Doe s igna 1 led him on. · Mr. Monday proce~ds 

8 into the left lane on the wrong side of the road, and goes 

9 E1ome littl2 distance so that he is past 'the rear of the 

10 

l1 

Cndillac. According to him, a little past, his wife saya 

even more, and stops the car. Now, Mr.. Monday knows, he has 

~2 to know; that that is a potentially d~mgerous, situation be i~ 

~ 3 fnced with. He has to get around this stalled car, whatever 
I 

14 :i.ts difficulty is, and he recognizes the potential danger, 

15 if somebody is coming from the opposite direction, there is 

16 going to be an accident. So he h2s to ascertain thet the wa; 

~7 is clear, and he did, as did John Doe. Now, he starts aroun< 

I 
18 to go around a stopped \rehicle, and it doesn't take much to 

i9 go around a stopf.>ed vehi.cle. If you Are pass'ing a moving 

2° vehicle, it takes considerable d1-stance, but this was. a stop >ed 
' 

21 
i 
I 

22 
vehicle. Mr. Monday said he had n'o problems, started up, 

and was going around him. This is what John Doe expected 

2i:l when he waved hira on. Instead of doing that, and pulling ba1~k 

24 
I 
I 

onto the right-hand s:!.de of the road, which he obviously 

________ ~; ___ ~Qu'.\_~ have_ done, acc_~_1·di_E~ to his own tes'tir40ny, he elected 
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1 

2 

3 

to turn. around, so he stops. dead cente~ in the plai~tiff's 

1Rne of travel, stops, blocking traffic .. Mr. John Doe is 

there, and he effectively blocks travel fCJt· Mr. ~shley 's 
, 

•1ehicle, stops, puts it in reverse, looking .backwards, lookin 

5 behind him, and here comes Mr. Ashley. l•b.: .• Ashley tries to 

6 avoid an accident, si.mpiy couldn't: do it, slide.s down, hits 

7 Mr. Monday. There's an instruct.ion on this that talks about 
I 

8 

8 intervening cause, and there are some cases. The one I want o 

9 mP.ntion to the Court is a case not too rar different from thi • 

10 a little bit harder to discern~ Wallace vc .. Jones, 168 .Vs. 38. 

11 There were ~wo collisions under facts relatively similar to, 

12 those in our case. In Wallace vs. Jones, that waa a two car. 

13 accident for the first collision. In our case what we had 

14 was a single car accide11\: for John Doe to put him on the 

~5 ,wrong side of the road. But in Wallace vs. Jones the Wallac 
i 

16 car was being driven too fast, and on the wrong side of the 

r.oad', struck the Sykes car, pushed .it onto the wrong side o·-
-~ 

18 the road, so that Sykes wa.s on the wrong side of the roed 

eort in 
I 

of like Mr. ·Monday i's. The Wallace vehiclf! kept on go:t 

20 went· of,f the· side of the. road, down an embankmen)t. Some 

21 to ten minutes after ·this Mr. Todd came by. He was going in 

22 what. would be the same direction the Sykes ciar was going. H 

I 
~3 stopped on the opposite side of the road to .se~ if he cquld 

21 fend some assistance. The plaintiff in that case was a 

·---·----·- _ .. _:G _____ ?~~!e_~ger in the Sykes car 5 thtl'» first car in the accident 
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89. 

knocked on the wrong side of the road, by the Wallace vehicle. 

2 That· plaintiff got out of the car complaining, 'when along 

3 came a fellow named Woodward, and he was fa.ced with the 

4 situation of the two cars. He glanced off,·the Todd ear hits 

5 plaintiff. The Court held tl\e Woodward car was negligent. 

6 

7 

He held he is negligent of course, he wa·s driving on the ·wron~ 

side of the road and driving too fast, but they ~aid with 

8 

9 

0 

il 

1: 
L 
15 
J6 
I 
17 

I 
1i8 
I 
19 

I 
20 

I 
21 

I 
22 

L 
I 

2«1 
. I 

2!"°> 

regard to the plaintiff's claim his negligence was remote. 

Hubbard vs. Murray, 173 Va. 448 involved a collision with a 
bus on the highway. 

What you have in our case i.s that Mr. Monday started 

around the Cadillac. If this was a limited view to the top 

or the'hillcrest, and if Mr. Monday had started around there 

and something was coming, then you might have a tie•in, 

because there Mr. Monday is trying to get around a car that 

arguendo is negligently in his lane. I cart see the causual. 

THE COURT: Let me interrupt you, ask this q\testion. Isn't 

. he prima fac1.e guilty of negli~ence as a matter of law by 

being on the wrong side of the highway unexplained? 

HR. MEADE: I don't think so, but assuming, arguendo he.is. 

Tlm COURT: I think the question is a question of causation. 

MR. MEADE: That's what. I am talking about, proximate cause. 

What you've got here _ .. let's assume, arguendo, John Doe is 

negligent in being over there where he was. Here comes Mr. 

. . 

Monday. He starts to go around him, gets halfway around him, 
- .... ---··-..,..·-·--··-----·---------------·---·- -·-·-·--------
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1 here comes a car, a collis:J.on.; I can s~e you may hav' . .. 

2 causation there, but that's not the case+ Mr~ ,Monday d!dn~t 

la do what. John Doe expected him t·o do. He didn't come. around tlte 

4 Cadi.lla.c. He got around <?n the wrong s1.de of t'he road,. got 

5 ~ little pas.t· him, instead of. cutting over .in his proper. lane 

16 and: going. -on~ he stopped dead. on the wrong side of th~ road 
I 

7 Rnd proceeded to back up in this driveway •. 'fhis, is something 

· 8 he commenced doing and determined to do befo.re Mr. Ashley. 

19 ~a.me into view. The wife pretty we 11 took c.are of t;hst when 

10 she said when this accident happened he.r husband had brought 

111 his car to a stop on the wrong side of the ·road and lUis\ gothg 

b bAckwards into· that driveway. He was going .backwards' and on 
I 

la Mr.. Ashl~y 's side of the road, not because· of John Doe having 

t4 blocked the lane. The reason he .was there was because he was 

15 going to take advantage of that lane, back up,, going on. 
I 

I 
16 fReads from Hubbard vs. Murray, 173 Va. ·448) That's the 

i7 distinction. If !ilr. Monday hadn't made this. plan to turn 

' iB 8!-ound at this particular poitt~,. the accident n$ver would 
I 

w have hap~ened, irrespectiv~ ,whether John Doe w~s negligent · 

20 or· not. Th~ reason this accident h~ppened was :not because 

21 of the snow o That contribut,ed. Not becaus~ of John Doe. 
I 

:fa The cauee of this accident was Mr. Monday dec:f.ding to stop 

2:1 in the wrong lane, deciding to back up, turn around. in this 

24 drf.v·eway, rather than go around the Cadillac• because if he 
i 

~!"1 had done that, the accident w~>Uldn 't have h~ppened. I say· 
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1 that 1 s your causation. I don't see how you could word an " 

2 instruction in this case. This is'aside from .the question of 

3 whether you can pre.sume that John Doe was, negligent in being 

4 on the wrong side. John Doe was not dri.ving on the wrong sid~~ 

5 when this accident hap~ened. He was stopped on the wrong sid1~. 

6 He had driven over onto the wrong s:lde, but he was stopped 

7 over there. He wasn't operatf.ng a ?ehicle over there. So, 

8 what di.fference does it make whether he was stopped that way, 

9 or you turn it around, if he h~d been on the right side of th~ 

10 road going toward Mt. Airy, what difference would it make. 

11 Mr. Monday hRd to go around him anyway. So there goes your 

12 presumpti.on about bei.ng on the ~rrong side in the case. What 

lt3 would you do in this C.f!Se -- suppose John Doe had been going 

4 in the s~me direr.tion as Mr. Monday, slid off, had gotten out 

r 

1: 
L 
~9 
do 
I 

21 

I 
22 

I 
2:3 

I 
24 

I 
25 

to see if it was clear., CP.!lled Mr. Monday arcu11d, Mr. Monday 

starts around. He says, uI will start around. He's got his 

problem, I w:fll have mine." He has no snow tires. He stops, 

starts backing in the dri.veway. Now, how about John Doe? Is 

he negligent because he is stopped to see? How does that tie 

in to bei.ng on the wrong :9ide of th~ road? It is the old law 

school case about somebody hav:lng an' accident, hitting a park ~d 

car. That's not pro::idmate cause. So that's what d istu.rbs 

me about your presumption of being on the wrong side of the 

.road. This guy might h~we been goi.ng west for· all you know, 

and turned around in the road. We don't know. It is 
-----· ·----·------+---------------·-- ------~·-----------------r---1 
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-

l · conjecture. It gets us back to this .. whole thing, it is surmii~e, 

2 speculation and conje.cture whether John Doe was negligent, am 

3 if he was, whether it was a proximate cause of the accident. 

4 I think with Monday's own testimony, there's :io question he 

5 was negligent doing whflt he was doing, insulate John Doeo 

6 MR. YOUNG: We have nothing to .say. 

7 MR. WORTHY: I would submit Mr. Meade started talking about 

8 i_f the car had been headed up the h1-ll and stopped, it would 

9 be one act of negligence in blocktng the highway. Here, with 

io 

11 

2 

3 

I 
14 

15 
6 

17 

ls 
L 
Jo 
I 
21 

I 
22 

I 
2:3 

I 
24 

J5 

John Doe coming the ether way, we have two resnects in which 

there was negligence; one, blocking the highway; two, being 

on the wrong side of the road. He was on the wrong side. 

There has been no exolanat:i..on. I submit he w.'.3s guilty of 

negligence as a r.tatter of law. Whether. this was a proximate 

cause o.f the acci.dent, I think inasmuch as it was a case of 

the road being blocked, regardless of what Mr. Monday was 

thinking about backing into the driveway, his car on one side, 

John Doe on the other, Ashley comes mrer the ~dll, sees the 

road blocked, he said he would have gone to the left if not 

for the John Doe vehtc le. The.re is evidence John Doe 

remained there until just before th~ collision occurred. -So 

it is a case. of the road being blocked. John Doe is blocking 

the wrong side of the road. It has to be a proximate cause. 

As far as f.nter,1ening ca11.se, Mr. Monday is not hour d 

by the testimony of his wife. At this stage we have to view 
-·-------------·--·--------------------------+--
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1 his evidence in a light most favorable to him. He ceme.s Yp., 

2 a car i.s blocking his lane of travel. He ~ives it plenty of 
r---·· 

3 room to pull around. As he is going by, juet as the f'rOitt--

. 4 end of his car had cleared ·the -Cad if lac, while he may have 

5 been not ''plumb" stopoed, still moving fornard, he sees this 

6 car coming down the road. He has the option of going on 

7 around, or backing into the driveway. He said he thought he 

8 

9 

could back into the drivewdy quicker because that was on fh~ 
""---· 

downgrarie, whereas if he had to keep 

io · it was on a grade, he may spin his wheels. I would like to 

L 
!2 
13 
I 
~.4 

l5 
L 
l1 
ls 

cite Dickerson vs. Titbb, -201rv'a. 184. The facts are on .po~nt 

in that case. Dickerson, one of the defendants, drove on the 

wrong side of the road, caused the collision that blocked the 

highway. Then the second defendant crashed 1.nto the auto-

mobiles blocking the highway from the f:f.rst collision. Plain 

tiff~ was a guest i.n one of the vehiclP.:~. The Court held bot 

defendants jointly liable. '~he negligence of Dickerson 

caused both lanes of traffic to be blocked and this situation 

{9 continued until the time of the second collision. The collie on 

1 . was a natural, foresee~ble consequence of the highway being 

blocked. Dickerson's negligence created that situation and 

started the chain of events which could occur and did occur." 

Then they cited the case Hartley vs. Creed, A West Virginia 

case. One of the defenseR in the Hartley case was one lane 

of traffic was unobst1:ncted. If this had been a case where 
···--· .. .----------·· ....... --··------·-- _., ___________ _ 
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1 

3 

4 

John Doe was blocking the road, and then he pulled off, left 

his lane open, then Mr. Meade·•s argument would hold water, 

b,'4t lt was bloc.ked up· until ,the accident occurred. I am 

r~fe,rring to, ·the, t;estimony 01; Ashley, both lanes were blocke • 

5 j He considered going to the left, but he· did not do so becaus-; 

6 / that .lane was. still blocked by John Doe. On the basis of 

7, 

8 

9 

10 

11 

12 

13 

that c~se, and Elliott vs. Lewis, irregardless of what my 

client may or may not have done wrong, the negligence of Joh 

Doe continued right up,unt11 the time of the eccraent and va 

a proximate cause thereof. 
" 

. Mll. MEADE : The distinction in th~ Dickerson vs. Tabb case, 

in tbat case the orig,inal tort~feaa,or blocked the whole road 

He blocked both lanes with his accident. In the case we hav 

· -hereif if JQhn . Do~, iri fact had an accident, if that is wha~ y 
14 

15 

16 

17 

18, 

20 

21 

wan.t to cal L~it,, .-1£ he was negligent and caus~d an accident, 

he oniy bloclq?d that ,one lane, and . that was the westbound 

.lane., not the p.laintiff • s. lane of , travel. The distinction i 

in tbe p,resent c ... ;se the high'4~Y was completely blocked, not 

' 
by John Doe; but :.by Mr. M;ond;a.,y in n~gligently attempting to 

use the wrong lant1 of travel. to turn around from. 

d:ls.tinc1=ion betwe~n the two cases. And so w.ith that; I agre 

22 with the Dick~,~son v·s •. Tabb case •. , They did cite the case 

23 HRrtley ~s,.. cx:,~fl!~:.~, and, they p,t>inted out tht? Jl'eason why that 

j " 

24 case', was not apP'.~icabl~ ... in the Dickerson .case. The only 

25 -conciusion I dr{lw ,·ft'om that, is, in the ,Hartley vs. Creed 

f').if":til(;,;03 
'·· i "U J}~·_·.N . . ,;, ... : 
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1 c·ase, which I say inferentially the Supreme Court has 

' i 2 
approved, where your original tort~feasor only blocked one 

;3 lane and the highway is still open, then the original tort-

feasor is not responsible. I have trouble, even upon 

plai.ntiff 's evidence, see:tng where the proof of negligence 

6 against ·John Doe is, and e•.1erybody has conceded if we get 

\ 7 art}"li1hE-·re on that it will have to be on the presumption. As 

8 

I 

19 

10 

I 
11 

.12 

15 

I 
)6 

l7 

I have indicated before, th.e Cassada case says where someone 

goes on the wrong st.de of the road, there is no presumption 

of negligence unless his driving on the wrong side of the road 

ca1med an accident, but the act of his driving onto the wrong 

sidP of the road caused an accident. In this case his driving 

on the wrong side of the road didn't cause thie second 

accident anyway. If anything John Doe did was that he was 

0'7er there when this acc:f.dent happened. We don't know how 

long he had been over there. He could have been there five 

minutes, ten minutes, thirty seconds •. So it is not the fact 

is he dr·ove over there ceused anything. It is the fact he was 
i 

2o 
I 
21 

I 

' 

the't'e sets up a condition where Mr. Monday has to go around 

him, but Mr. Monday did~.1' t elect to go around him, and the 

accident didn't hap~.,e11'\ w:1en Mr. Monday wa~ going around. 

Mr. Worthy said let's look at Mr. Monday's testimon~, 

~b but I understood Mr. Mo11day to say he doesn't know. I said 

24 if that's the situation, all right, because his wife fills 

I 

25 the gap. He didn't knc·w what happened·, can't remember, or 
--------·----------+-·- --------·--------------------·--------~-----·----------+------' 
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I 1 didn It recollect, or doesn't know, but his wife does, and 

2 she testified just lik~ she did on deposition. She explained 
I 

i3 the situation, and I say so far as the causative factor is 

· 4 -concerned, John Doe didn. 1 t cause this accidl!nt. It wouldn 1 t 

: 5 have happened if it hadn't been for John Doe, but it wouldn't 

1 6 have happened either if f.t hadn't been snowing. The snow was 

• 7 a condition. Without the snow it· wouldn't have happened. 

'a without Mr. Monday's mother•in-law it wouldn't have happene~L 

9 If Mr. Ashley hadn't been taking Mr. Oliver to Martinsville 

:10 it wouldn't have happ<'ned, but the cause was Mr. Monday's 

:11 electing to back up, go 1.nto that driveway rather than go 

12 around John Doe. With that I rest my case again. 

13 THE COURT: This is the way I see this case. To summarize, 

J4 just a hit, ·the evidence I consider to be material on this 
I 

l5 question of causation. That was that Mr. Monday approached 

16 the Cadillac driven by .John Doe twenty-fi•1e to thirty miies 

17 per ho1Jr. He saw the right lane or westbound lane blocked by 

18 John Doe. He stopped Approximately two car lengths in front 

rn of the John Doe vehicle with the thought he would give John 

20 Doe ample room to pull out and get in his lane of travel, whi h 

21 would h.:tve been he assumed the·eastbound lane in the directi 

22 of Bassett. John Doc got out of the vehicle, came to the 

23 frorit of his vehicle, ·looked in a wester.ly ·direction, or up 

24 the hill, motioned Mr. Monday by •. Mr. Monday looked to the 

25 left, looked to the rJ.ght, and my recollection is Mrs. Monda 

9 

----------·-·-------------·---------·--------------+----
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' 
1 

1 did the same. The road was clear. Mr. Monday h~s testif;te~ 

2 that before he pulled out to pass the stalled Cadillac being 
·' 

I 3 operated by John Doe, his plan was to pull upfar enough and. 

! 4 back into the driveway; turn around, and go home. He further 

I 5 testified that he had no trouble pulling arourid the Cadillac. 

I 6 He pulled around the Cad:J.llac, as to exactly where he was 

I 7 when he stopped, th~·evidence is a little' vague, and it may 
J 

I 8 or may not be in conflii::t, but we reoegnize \mder those 

19 circumstances people can't tell you just· exactly where every

ho body was,· but it suffice;9 to say the evidence indicates Mr. 

111 Monday was perhaps past the rear of the John Doe Cadillac 

112 just a short distance. He stopped. He began to reverse 

f3 with the idea of going into the driveway in order that he 

9 

\14 might turn around and go back home. If John Doe was neglige t, 

[5 he was negligent by a result of the pres~mption that arises 
! 
~6 when an automobile is on the wrong side of the highway un-
1 

17 explained. T~ is e prim.a facie presumption that the opera or 
! 

f8 of that vehicle was negligent. Assuming, but not deciding, 
! 

~9 that John Doe was negligent, I see no relation between the· 
: 

?o negligence of John Doe and the accident. I think the accide t 
I 

I 

21 

J2 
I 
23 

I 
24 

I 

I 
25 

was c le.9rly caused by the action of Mr. Monday in proceeding 

around ... _not necessarily by proceeding around! but ~.Y..no.t:

continuing forward. I think the crux of th~ thing is· when h 

stopped and began to back up with the idea of turning around 

in the Elmer Dalton driveway and going· back home to avoid th 
---·------------ -------------------------+--
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snowy road. So the motion to strike the evidence 

as it relates to John Doe, will be sustained -

rather, the motion will be granted, and to this 

action please note Mr. Worthy's objection, as 

counsel for Mr. Monday, and Mr. Young's objection 

as counsel for the plaintiff, Oliver. 

MR. YOUNG: I have a motion. We move -- we are 

at the instruction stage -- the plaintiff would 

move, in view of the fact it might have some 

bearing on our preparing and presenting 

instructions, we move that summary judgment on 

the liability point be granted to plaintiff, and 

this case be presented on the matter of damages 

alone, the negligence of defendant Monday 

already having been shown as a matter of law. 

(There was an off-the-record discussion) 

THE COURT: The motion -for summary judgment as 

·to the question of liability, I find as a 

matter of law that Monday was negligent, and 

that his negligence was responsible for the 

injuries suffered by the plaintiff. So we will 

submit to the jury the one question. 

MR. WORTHY: Note my objection _and exception to 

the Court's ruling. 

********** 
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JUDGES 

JOHN 0. HOOKER 

STUART 1 VIRGINIA 24171 

FRANK I. RICHARDSON, JR. 

MARTINSVJq_.E,VIRGINIA 24112 

TWENTY-FIRST JUDICIAL CIRCUIT 

OF VIRGINIA 

February 7, 1974 

Mr. J. W. Ha•kins Mr. Frank o. Meade 

HENRY COUNTY 

PATRICK COUNTY 

CITY OF MARTINSVILLE 

Young
1
, Kieer & Haskins, Ltd. 

Attorneys at Law 
P.O. :8ox 72 

Meade, Tate, Meade & Daniel 
Attorneys at Law 
P.O. Box 720 

Martinsville, Virginia 24112 Danville, Virginia 24541 

Mr. D. B. Worthy 
Stone, Joyce, Worthy & Stone 
Attorneys at Law 
P.O. Box 1432 
Martinsville, Virginia 24112 

Re: Oliver Vs: Monday and John Doe 

Gentlemen: 

I have retrieved this case from the bottom of the pile, re-read the 
portion of Mr. Monday's testimony that was transcribed, re-read all 
of my notes--in particular the testimony of Mrs. Monday, and read 
the memorandums of Mr. Worthy and Mr. Meade. 

The testimony of Mr. Monday was so contradictory and so vague it 
really ls impossible to determine to any degree of satisfaction just 
what he was doing or intending to do as he pulled into the east-
bound lane along side John Doe. The testimony of Mrs. Monday who was 
seated beside Mr. Monday very clearly, at least to me, reflects that 
Mr. Monday was looking back and in the process of backing up when the 
Ashley vehicle came into sight over the hill. The decision to turn 
around in the Elmer Dalton driveway, according to the testimony of 
Mrs. Monday, was completely unrelated and unprovoked by the appearance 
of the Ashley vehicle. 

John Doe's conduct was in essence this: He was traveling east but 
was stopped in the weat-bound lane. He saw Monday approaching from 
the east (Bassett) in his proper west-bound lane. Monday stopped 
approximately two car lengths from Doe "so if he wanted to come on 
he would have room to pull out." Doe got out of his car, walked 
around to the right-hand side, looked up the road, looked down the 
road and motioned for Monday to "pull around." At this point the 
road was "pretty straight" and marked with a broken center line per
mitting passing. Monday, too, looked to see if any traffic was 
coming from the east or west but the road was clear so he began the 
proces1 of pulling around Doe. Doe must of necessity have gone 
immedia.tely> back to his car, gotten in and driven off because at 

P0:1JJ8 
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Mr. J,. W. Haskins 
Mr. D1. B. Worthy 
Mr. Frank O. Meade -2- February 7, 1974 

the tlme of the collision he was out of sight. What else could 
John Doe have done under the circumstances? If he was negligent, 
was such negligence a proximate or concurring cause of the accident? 
Or if negligent in being on the wrong side of the road, would not 
his negligence be insulated by the intervening independent negligence 
of Monday? Fair minded men would agree that the questions should 
be answered "no" and "yes" respectively. 

This letter had been dictated but not transcribed when I received 
Mr. Worthy's letter of February 4th. I have read very carefully 
the c•se cited, namely: Bronze Cort. Vs: Kostopulos, 203 Va. 66. 
Mr. Worthy contends that this cases authority ror his position that 
the t~stimony of the defendant Monday could be considered in passing 
upon the motion of John Doe to strike. I find no fault with this 
but, as pointed out, the testimony of Mr. Monday ia so contradictory 
that it is of no help to me. 

The m0tion to set the verdict aside will be overruled, and in pre
parinS the judgment order please note Mr. Worthy's objection and 
exception. The appeal bond will be $1 ,500. 

JDH:prw 
! 
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V~RGIN!Az IN THE CIRCUIT COURT OF HENRY COUNTY 

EDGAR C. OLIVER, ) 
) 

Plaintiff, ) 
) 

vs. ) JUDGMl:~?~T ORDER 

CECII. 
) 

G. MONDAY, ) 

and 
) 
) 

J<!>HN DOE~ 
) 
) 
) 

Defendants. ) 

'l'he above-·styled casa came on for trial on the 21st 

a;y of February, 1973. After all witn<.HJses wer~ callQd for 

l;Qth the Plaintiff and ti1e Defendants, counsel for the .Plaintiff 

a1~d counsel for the said Def onciants announced ready for trial. 

W~erefore / the Court call~d and impani:~lcd a jury, according 

· tq law, cont;iisting of the foll.owing: 

.. William. Edward Washburn 
Dewey E. Nin ter 
Leon :&:else l ear row 
James E. Draper 
!~irs. Clyde Dance 
Franklin M. Gourluy 
Thomas H. Padgett 

At tht~ conclusion of all of the evidence prc::sented 

il) the above-styled case, ooun$el for the Defendant, John Doe, 

renewed his motion to strike the Plaintiff 'a evidence as to 

tije Defendant, John Ooe, on the grounds that the Plaintiff 'a 
' 

eVidenoe fa.iled t() show that ,John Doe waa guilty of Any negligenc 

wl)ich was a proximate cauae of h.is inj llries. ~.fte::r matu.ro 
LAW .OtrFICU ' 

.uNci,· :K'i&IER 81 ~noideration, the Court sustain~d tha motion of th'·.\ i)1:;;fr2!nc!ant, 
. HA'tic:INS 

WDT OHUACH ST. 

AftTINOVll.1.E, VA. 
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'LAW o"'icae 
U·NG. KISER & 

HASKINS 
W .. T C:HUllGH llT, 

ARTIH9VILL£. VA. 

John Doe, and entered a :!Summary judgment in favor of the Defendan , 

Jphn Doe, on the 9r0Wlds that the said D~~fondant was not quilty 
i . 

o:f any negligence which was a proximate cause ot the l>laintiff 's 

injuritts. The Defendant, Cecil G. Monday, objected and excepted 

to such ecti.on of the Court. 

1 .. fter the Court entered a summary judgment in favor 

O:f the Defendant, John Doe, thereby dismissing the said Defendant 

~rom thu above-·styled case, tb::~ Plaintiff, by counsel, moved 

the Court to strike the evidence of the Defendant, Cecil G. 
i 

Monday, &!i to all issue;s relating to the nagliqence of th.e 

Defendant Monday, and. <::nter a r&wm.nary judgment. in favor of 

the Plaintiff as to the negligence of tha Defendant Monday, 

tlhereby finding that the neigliqence of the said Defendant was 

~ prox.imate. cause of the Plaintiff's injuriee. After mature 

ctonsideration, the Court st.ruck the evidence of the Defe:?ndant 

~ondat, and entered a summary judqment in favor of trw Plaintiff 

on all· issues cf the .said Defendant's n<:1gligence, therc~hy findinq 
i 

wae a proximate cause o.f thll;;l Plaintiff' lll injuries. ~i'.'he Defendant, 
' 

Cecil G. M.onday, by counsel, objected and axctipted to the action 

<!>£ the Court. 

After the court dismissed the Defendant, Johll Do~:::, 

~rom the above-styled case at the conclusion of all of the 

$Vidence and after the Court found as a matter of law that 

~he no9li9cnce of th& Defendant, Cecil G. ~~onday, was a proximat 

cause of the Plaintiff's injuries, the Court sublt.itted the 

above-styled case to the jury on the question of the quantum 

Of dama9es which the Plaintiff h•d sustained as a rasult of 

the negligence of the Defendant Monday. .After lv:-iaring the 



' ' ~ 

arqwncnt of counsel, and the instructions of the Court, the 
I 

jfry returnod its verdict a~ follows: 

I "We the Jury upon the issue joined 
find our verdict for tho Plaintiff 
Olivmr against the Defendant ~onday 
and fix his damages at $10,000. 

Franklin ~-:. Gourley 
foro11111n" 

The Def t:mdant, Cecil G. Monday, by counsel, moved 
i 

th.e Court to eet aside the verdict. o.f the jury on the followinq 

9bunds: 

l. "!'he court erred in entering a summary judqme:nt 

iJ favor of the Defendant, John Doe, therehlr· di.smiesing the 

said .Defendant from the abov~l -styled caSf:i!. I . 
I 

i 2. The Court erred in finding that the Defendant, 

4cil G, V.onday, was guilty of negligence as a matter of la\i 

which was a proximate cause of the Plaintiff's in~)uries anc'l 

s~bl!litting the case to the jury on the sole question of the 

d~qes suffered by the l'laintiff. 

/ 3. ·rhe Court erred in not considering all of the 
j . 

evidenoe presented by the Defendant, Cecil G. Honday, wnen 
f . 

tl,le Court considered the motion made by the Defendant, .rohn 
I 

Oc,::>e, to enter a summary j udgmcnt in hin favor and ther<Jby dismiss 

hlm from the above-styled case. 

4. 'l'hat the verdict ot the. jury was contrary to the 

and evidence and for all reasons assignt~d to the Court whicb 

of record. 

WHEREUPON, the Court, after maturely considering the 

4tiona made by the said Defendant, doth overrule tile said Defen

dant's motions, to which action of the Court th<e said Deff'.:;ndant 
I . . 

duly objected and excepted. 
I 

00t1.2 
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OUNG, KIS!:R 8c 
HASKINS 

eo WDT CMUlllCH eT. 
MARTIN•VILLll:. VA. 

t·mr:REFOF.l;, it is 2\DJUDGEO and ORDltRZD that the Plaintif 

recover from the Defendant, Cecil c. Monday, the. sum of Ten· 

Thousand t'ollars ( $10 ,.ooo. 00) , that being the sum fixed by the 

~ury, together \>dth his taxable costs an.d interest at tha';'lega'i 

ra. te from Fe! ··ru~ry 21. , l 97 3 • 

It being intimated that the said Defendant intends 

to apply to the Supreme Court of' \Tirqinia for a. writ Of error 

I fn this case, it is further ORDERl'tO that execution on the judgmen 

i lieroin sha.11 be suspended for a period of four ( 4) months tr.om 

the date of this Judgment Order, provided the $&id Defendant 

executes before the Clerk of· this Court l'l. proper S\Utpendin9 

bond or a proper corobirutt-ion ~uspenc1ii1g and sup,erse1td,eae bozld 

in the amount of Ten THousand Fivt;1 Eundred Dollars ($10,$00.00.),: 

l-!i th adequat~.. ~urety ooncli tion~d according to law., wi'thin twenty ... 
. " 1 .. . ~ ' 

'. 

It is turther ~DJUDGEO, ORDERED an-d OECREED, t.bat ".' · 

jthe transcript of the, tentimony PX'.EnS(mted in th~ above-styied 
l" : . 

case on February 21',:19·7l,, .3hall lfocot.\e a·part.of tha record .... 

in this case when th$ tranacript is hereafter t.ranscr.ibed and'./' 
i .· 

1 tiled in the Clerk's Office of this ·court pursuant to .Rule 5 ~·9·(~) 

of the Rules of Court of the Supreme Court of .Vir(Jinia •.. 
I '" 

ENTER this 14th - day of 

:noquested by: 

/s/ J~gI~JAJ, Haskin§llr··-··-··-
,or-counac for Plaint 

·Seen byr 

LsL David B. Worthy 
counsel £orl5efenCiant, ceciITcr:--
Monday 

Fr.ank o. Mea.cie 
or neft:mdant, Jo n Doe 

.:...:· F~~~"bur;..;U:::.a:S.i:::;r:...J}!'~. ·..,...· .,_. __ , 197 4. 



STONE, JOYCE, 
WORTHY & STONE 

48 W, MAIN ST. 

MARTINSVILLE, VIRQINIA 

SDCMR C. CLIVBR, 

Plainti.tf 1 

cBclL G. MONDAY• 

~ 

.1(»IN OOB' 

De:f'endante. 

I 
I 

I 
I 

Now comes de.fendant Cecil a. MonctAy. by counsel, and 

hereby gives notice, pursuant to 'tll8 provi8'4Daa o£ Ru.le 516 ·fd 

~ Rules of Cour1t ot the Supreme Cow:t: of Vil'g&ai&.1 ol b1a ..,.ai 
t~ 'tbat certain t.t.na.1. judgmen1: or<ktr entered in the above ac.c:· ._"1 

Oil P'abruary 14, 1Q74, and sets forth the foll._ a1ud41 .... nu flf 
et-rora 

The Tria.l Court erred in: 

1. Striking the plainUf'£•s ~ ae to 

de:fel\dant Jetm Doe and en'terino summaity j~nt in '6_,. 
Of defend.ant .,John Doe• 

2 • SU':ildng the ev.i.denee o£ de:f' ..... 't Mol'J.da.y a1id 

'-lnterl.no summary ju.dgman-t: in favor ot pl.a.inti.ft' • tba 

issue o'L 

NoUca is al.so given that det'endant Mr.md&y will b&reaf·tar 

tUa in t:ho Clerk's ~~ice o:f tbis Cow:t 'the transcript ot .._ 

e~dence and otb&r incidents ot trial held on February 21. 1913 to 

here hereat'ter prepared 'by &arline fl'. Gosney, CoQrt a.,iortu: .. 

S'tOM 1 Joyce• Wor'dly 3r St.one 
4G West Main Strec:tt 
Mo;rtinevUJ.e, Virginia 
Counsel for de:fendant Ceoil G. MoJlday 
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