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MOTION FOR JUDGMENT.
Filed April 14, 1973

Your plaintiff, Gail Yeatts Murphy, respectfully moves
the Cogrt for judgment against the defendants, jointly and sever-
ally, in the amount of $75,000.00 based upon the following:

1. That on or about January 12, 1972, at or about 9:45
o'clock A.M., the plaintiff, Gail Yeatts Murphy, was operating a
certain Ford sedan motor vehicle in an easterly direction on U. S.
Highway 58 in Pittsylvania County, Virginia; and,

2. That at the time and place aforesaid, the defendant,
Edgar Anderson Lawson, was operating a certain Mack truck motor
vehicle in an easterly direction on or about said Highway, U. S.
58, and[ :

3. That at the time and place aforesaid, the defendant,
Thomas Boyd Arthur, was operating a certain Mack truck motor ve-
hicle in an easterly direction on-or about said. Highway, U. S. 58;
" and, . -

4. That at the time and place aforesaid and in operating
said motor vehicle, the defendant, Edgar Anderson Lawson, was at
all times acting as the agent, servant and employee of the defendant,
Virginia Carolina Freight Lines, Incorporated, within the scope of
his authority as such; and,

5. That at the time and place aforesaid and in operating
said motor vehicle, the defendant, Thomas Boyd Arthur, was at all
times acting as the agent, servant and employee of the defendant,
Hemmingway (sic) Transport, Inc., within the scope of his authority
as such; and,

6. That at the time and place aforesaid, the defendant,
Lawson, did operate the motor vehicle of the defendant, 'Virginia
Carolina Freight Lines, Incorporated, in a negligent manner there-
by causing the same to come into collision with the vehicle operated
by the defendant, Arthur, and the motor vehicle operated by the
plaintiff; and, .

7. That at the time and place.aforesaid, the defendant,
Thomas Boyd Arthur, did operate said motor vehicle of Hemmingway (sic)
Transport, Inc., in a negligent manner, thereby causing the same
to come into collision with the vehicle operated by the defendant,
Lawson, and thereby causing the last said vehicle to come 1nto
collision with the plaintiff's vehicle; and,
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8. That as a proximate result of said collision at the
time and place aforesaid and of the negligence of the four de-
fendants herein the plaintiff was caused to sustain serious and
permanent injuries, including but not limited to, and injury of the
cervical, thoracic and dorsal spine; and,

9. That as a result of said 1njur1es, the plalntlff
has sustalned expenses for medical services; loss of earnings;
and that said injuries caused substantial pain and suffering
and that she may contlnue to suffer from said injury permanently

WHEREFORE, the plalntlff renews her motion for Judgment
agalnst the defendants in the sum of $75,000. 00.

JURY VERDICT
July 24, 1973

We, the jury, on the issue joined, find in favor of the
plaintiff, Gail Yeatts Murphy, against the defendant, Virginia
Carolina Frelght Carriers, and assess her damages at $25,000,
and we find in favor of the defeéndants, Hemingway , Transport, Inc.
and Thomas Boyd Arthur.

O. R. Hogan, Foreman

OPINION LETTER OF TRIAL COURT
October 17, 1973

Mr. Charles E. Carter
Attorney at Law

Masonic Building
Danville, Virginia 24541

Mr. Frank O. Meade o
Meade, Tate, Meade & Daniel
Masonic Building -
Danville, Virginia 24541

Mr. G. Kenneth Miller
May, Garrett, Miller & Parsons
8th Floor, 700 Building
Richmond, Virginia 23219
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Re: Gail Yeatts Murphy v. Virginia-Carolina Freight
- Lines, Incorporated and Hemingway Transgprt,
Incorporated et al

Gentlémen:

The verdict of July 24th; exonerated the co-defendant,
Hemingway of any liability for negligence and judgment will
be entered accordingly for Hemingway.

he verdict against Virginia-Carolina Frelght Lines was
in the amount of $25,000.00. The medical evidence indicated
that the plaintiff suffered no permanent disability and was
dischérged by her doctor in less than six months after the
acc1dent. The special damages proven at the trial were less
than $1250 00 and the verdict was more than twenty times that
flgurg. The Court is of the opinion that the verdict is
excessive. National Cab Co. v. Thompson, 208 Va. 731  (1968).

The verdict will, therefore, be set aside and a new trial
awarded to Virginia-Carolina Freight Lines on the issue of
damages alone.

This new trial can be scheduled for Tuesday, October 30th,
if counsel can be ready by that date.

With best wishes, I am
- Very truly yours,:

/s/ W. Carrington Thompson

ORDER OF COURT SETTING ASIDE VERDICT AND
. GRANTING A NEW TRIAL ON DAMAGES
Entered October 22, 1973

_ This day came the parties again, by their attorneys,
and the Court having maturally considered the motion of the de-
fendant, Virginia Carolina Freight Lines, Inc., to set aside the
verdict of the jury heretofore returned herein, is of the opinion
too and doth sustain said motion on the grounds that the award

of damages in the verdict of the jury of July 24, 1973, is ex-
cessive against the defendant, Virginia Carolina Freight Lines,
Inc. :

It is therefore ADJUDGED and ORDERED that said verdict
of the jury heretofore returned be, and the same is hereby, set
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aside as to the defendant, Vlrglnla Carollna Freight Lines, Inc.,
but said verdict is final as to Hemingway Transport, Inc., the
said Hemingway Transport, Inc. having been exonerated of all
liability herein, and the plaintiff is granted a new trial against
Virginia Carolina Freight Lines, -Inc., on the issue of damages
alone, to which action of the Court the plaintiff, by counsel,
objects and excepts.

JURY VERDICT
“January -29,- 1974:

: : We, the jury, on the :issue Jjoined, flnd in -favor of the
plalntlff and assess her damages at $10,000.00.

~John“C. Robey," ForemanV

JUDGMENT" ORDER
Entered February 20, 1974

This cause caine ‘on the 29th day of January, 1974, to
be heard upon a new trial on the issue of damages only, pursuant
*to directions of an order of this Court entered on October 22,
1973. :

Whereupon came a jury, to~wit, Archie A. Neal, Alex
Clark, John C. Robey, Curtis Gregory, George Layne, Oscar Clark
and Charlie T. Crane; Jr., who were sworn to well and truly try
the issue joined and a true verdict give according to the evi-
dence and the law.

. Thereupon évidence of the plaintiff was presented, and
with no evidence being presented by the defendant, the jury,
hav1ng received instructions -from. the Court and hearing arguments
. of counsel, retired to their room to consult of their verdict

and after some t1me returned 1nto court with the follow1ng
verdlct : :

"We, the.jury, on the issue jbined find
. in favor of the plaintiff and assess her dam-
.ages at- $lO 000 00. -

7
D

John C. Robey, Foreman"
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After the jury was dismissed, plaintiff, by counsel,
moved the Court to set aside the verdict and to reinstate the
verdlct in the amount of $25,000.00 rendered by the jury on

Julﬂ 24, 1973, and to enter judgment thereon. For reasons here-
tofore expressed, the Court doth overrule said motion and doth
ent%r judgment agalnst the defendant, Virginia Carolina Freight
Lines, Incorporated, in the amount of $10,000.00, with interest
thereon from January 29, 1974, until paid, and costs, on the ver~
dict of the jury rendered in the new trial on January 29, 1974, to
which action plaintiff, by counsel, excepts. '

The plaintiff having indicated her intention to seek
a Writ of Error and Supersedeas, the Court doth fix the appeal
bond of the plaintiff at the sum of $1,000.00.

: Pursuant to Rule 5: 9, it.is dlrected that the tran-
scripts of all hearings in this case, including the testimony
taken at the first trial on July 24, 1973 and at the second
trial on January 29, 1974, be a part of the record.

ENTER: 2/20/74

/s/ W. C. Thompson
‘ Judge

Seen:

Charles E.-Carter
Counsel for Plaintiff

Frank Opie Meade
Of Counsel for Defendant

- ASSIGNMENTS OF ERROR
Filed February 25, 1974

‘1. That the trial court erred in setting aside the
verdict rendered by the jury in the above matter on July 24,
1973, in the amount of TWENTY-FIVE THOUSAND DOLLARS ($25,000.00),
by order entered October. 22, 1973, on the grounds that said ver-
dict was excessive,

2. That the trial court erred in not setting aside
the 'jury verdict rendered in the above matter on January 29,
1974, in the amount of TEN THOUSAND DOLLARS ($10,000.00), and
relnstatlng the verdict rendered by the jury on July 24, 1973,
in the amount of TWENTY-FIVE THOQUSAND DOLLARS ($25 000. 00)
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The plaintiff reserves the rlght to flle supplemental
ass1gnments of error. v . . . :

GAIL YEATTSAMURPHY::v;I”

. . By Counsel

ASSIGNMENT OF CROSS-ERROR
Filed March 6, 1974

Defendant ass1gns as cross-error the fallure of the
Trial Court to declare a mistrial when, during the course of the
trial on July 24, 1973, plaintiff's father and/or husband im-
properly communlcated w1th jurors. : : -

VIRGINIA CAROLINA FREIGHT LINES
INCORPORATED

By Counsel

EXCERPTS FROM TRANSCRIPT OF RECORD
July 24, 1973

OPENING STATEMENTS

1 MR. MEADE; I would like to have the jury askea if they

2 know the plaintiff personally, or acqnainted with her, or worked

3 with her? | | . )

4 THE COURT: Do any of you know Mrs; Gail Yeatts Murphy

5 -f;'- acqualnted w1th, or seen her before - have you ever
6 f“heard of her? - v o ’ |

' * * * k

31 ° |

13 . ; . There 1s no way of telllng in advance how 1ong thlS

trial will last, SO as a matter or precautlon— - thlnklng we
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are trying to be ébsolutely impartial - yqu shouldn't have
any éonnection with anyéne during this case. You may know the
attorney, or the witness, or the parties - -~ - if you do, please
don't talk to them until the case is over, and after the case is
over, don't discuss your delibérations._ |

* * % %

¥

THE COURT: Do you gentlemen.desiﬁe to make an opening
statement? '
MR. CARTER: Yes, sir.

! THE COURT: All right; Mr. Carter - =~ = proceed.

MR. CARTER: If it please the Court - - - ladies
and gentlemen of the jury, I am Charles Carter, of Danville, and
as Judge Thompson has told you, my client is Mrs. Gail Murphy, . .

* * * *

P e e e e e e e e e e e e e e e e .. e .« » « « « The purpose
of the opening statement is for counsel - - - me and Mr. Meade

| v .

and Mr. Miller, a time to speak to tell you what we think the

evidence will show - - - it being your ultimate résponsibility

to gather from the witnesses, the tgstimpny, and put your inter-

‘pretation on it, but as part of our pre-trial procedures and

preparations, in such a case 6f this sort, we have a lot of in-

formation that comes to both sides, in advance of trial, so

fhat we can tell ybu what we £hink the evidence will show. I

will try not to mislead you, and I'm sure Mr. Meade and Mr.
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Miller w111 (not)——-if we tell you something that doesn t come out

please accept 1t as an honest error on our part.

****

. - « It will be your.responsibility to determine whether the
Hemingway truck contributed to the accident, and if you do think
it did, you w1ll find 1t ]01ntly liable with the Virginia—v
Carolina Freight Lines. There w1ll be, in addition to this, ©one
big issue - - - the extent of Mrs. Murphy s 1njury, and her

damages, 1f any, to which she is entitled.

****

-

« e . She had a drug blll which ran in excess of $100 00,

‘for pain killing medic1ne, prescribed by the doctor, relating

to this injury, and she had babysitting - ~ - actual cost of

babysitting, $240.00, and she had lost earnings of approximately

‘$3 252 00. All of those above 1tems, I don t think there w111 be

any conflict, except the computation on the loss of earnings.

Mrs. Murphy Will tell you she is a qualified weaver - - - Mr DaVlS
com 1 e

is one of the superlntendents from Dan River, 1s here, and he w111

tell you likewise, and she was'employed'by:Dan River, and on
December 16, 1971, as a result of a minor dispute withva=super-
visor, she was sent-out, .and at that time, she was earning °
approximately '$101.00 a week, "and the minor dispute was ‘such that

she did not wish to return to work underuhim, and she told Mr.
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Davis, who was the big superintendent, and said she would like to
go back, and not under him, and Mr. Davis had told her, in effect,

he would try to find a place for her,'and for her to come back

_ and see him. Mr. Davis is here, and will_teil you, and she will

tell ybu,'oh the day of the.aecident, she was going by her

‘riend's house, Mrs. Collins, and she was going to’Danville, to

see Mr. Davis, and she had'made ah appointment, and the fore-

~runner had been through her father, and she was a qualified

Weaver, and she would have earned durlng this perled of dis-

ablllty, $3,200.00. As,lndlcated, there1may be some substantial

“gonflict over thls - - - obvlously, the trucklng flrm, or firms,

wants to pay as llttle as p0551b1e, and she wants a full verdict.

****

MR. MEADE: If it please the Court, and ladles and gentle-

men of the Jury, the Court has already teld you that my name is

Irank Meade, . . . .

x Kk Kk *

I . . As Mr. Carter indicated to you, there will be some

very serious andtvalid conflicts in'the evidence and_the testi-

=

nony of'the:various parties'inVOLVed in this action, as to who

»hit who, and what hit first. . . .

* * k *

. MR. MILLER: May it please the COurt-~ - - ladies and

gentlemen of the jury, you.have been told my name is Kenneth




12+
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Millér;faﬁafI represent'theaHeminéwayfTransport~CQmpany; .« e e

e ’ S ik kok k.

e e e il @i e o . v Also, as counsel for the

plaintiff has told you, and I think it is 'quite vital, and that

is:the. fact-that-what any of us say in .opening statements, is not

- evidence, and-this :is not to be considered ‘by you the evidence
.-in the case.. ‘The purpose it to.simply .give you . a whole picture,

* . and' show you where the controversy. is, so that you can note the

- 8 ..first-witnesses; and the :importance of: their testimony, as
9 well. as the ‘others.. . . &
koK ok k
DIRECT EX.AMINAT.ION. 'OF DR.. ROBERT E. MUSGRAVE
| .+ BY MR. CARTER
- [40) ~ . |
8 Q. What is your profession?
9 A. I practice orthopedic surgery.
10 Q. And what are your qualifications?
171 "MR.'"MEADE: ;' Mr.: Carter, fof Virginia-Carolina, I will
12 . cohcede Dr. Misgrave's qualifications.
13 + " THE ‘COURT: . "I'm sure Mr. Miller will tdo,usoilet's
14 proceed. |
Tk % k&
20 Q. Andvin your capacity as anIOrthopedic éurgeon, did
21 ‘' you have anAOCCaSionNto*examipe1Mrs;anii Murphy, in connection
22 ywithiinjuries‘thatswere‘received~inwanwac¢ideht/o£ January 12,
23 19722
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A.  Yes sir, I did,

Q. And when was she first seen by you?

A. She was flrst seen in the emergeney room of Memorial

'Hospltal, on the 12th of January, 1972

Q. What were the flndlngs, at that time7'

-A. She had sustalned an 1njury to her neck, and our

. diagnosis at that tlme was a spraln to the cerv1ca1 splne, in-

a3
Iolv1ng the muyscles and llgaments of that area.
r Q. What, 1f any, treatment d1d you admlnlster, at that
rlme? '

A. She was glven.some med;catlon f@r paln, and fitted
1th a supportlng collar for her neck, and ;nstructed to return

our office for some follow—up treatment

Q. And when dld you next see her’

B

L | A. We next saw her on the 17th - . - f;ve days later,
nd she was hav1ng more paln, and in addition to the neck, she
%as.havingvsomepain in her back, and we advisedfher to be ad-
ﬁltted to the hOSpltal for treatment, at that time,
Q. What hospital was that?
A, Memorial Hospltal
Q. And was she so admitted?
A. Yes, on the 18th - ~ - the next day.
Q, Did you treat her whlle she was so confined?
A. Yes, I did. o |

Q. Could you tell us whatlYQur treatment consisted of,
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while she was in the hospital, and her progress?

A. Her‘treatment_c0nsisted@mainlyiéf'reSt'énd*mﬁSCié“

relaxants,-and_medication'fOn‘painﬁ-ahd’pHySical'thefapy to the
areas involved. T o

Q. You have indicated that there were drugs administered -

.for pain.-.Could.you-comment on' the necessity for this - = -

.~Whether-or not, in your ‘best .medical: opinion, it-was a necessary

prescription?:

A.a:Y¥Yes. - I think:her pain was mostly. due to muscle

spasm, and the stretching and tearing of the muscles and liga-

~-Ments. are experienced :in: the area..

. Q... -What iSWmuscle_spasm?
A. It's an! involuntary contraction-of'a muscle,'usually

resulting from some 'injury or some irritation to ‘the nerve 1n'

hthat‘area.--

Q.. When youustate'it’s involuntéry,that do ydufméén?
- A.: You have no direct control over the muscle T
it's an involuntary contraction of the muscle.
Q. That is, your patient has ho control over it?
A. That's correct. |
Q. It cannot be fained or faked;-f4”—Vit is an in-
Voluntary'reaction?
’A.-:That'sfcorrectg~:‘”<‘
Q. What caﬁses muscle spasm?

- A. -It's a reflex phenomenon, and it's supposedly an -
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attempt on the part of a body to splint an area that has been

Q.

hospital7

. A,

fQ;v

. A,

injured.

|

|

I Q'
A.

a

How long did you keep Mrs. Murphy confined in the

We dlscharged her on February l l972.
When did you next see her° |

On the llth of February, in the‘ofﬁice}
What were your findihgs; at thathtime§v '

She had had another flare*up oﬁ her discomfort,

nd this was malnly in the lower back, and she also had some

enlargement of some lymph nodes in her neck, at that time, and

we aPplled a corset for her lower back, and then saw her agaln,

ln about a week,'

Q.

A,

And what were your flndlngs on the next V1Slt?

She was somewhat 1mproved at that time, and she

still had a lot of muscle spasm, and it was still necessary for

her to wear the corset and collar, but, in general, she had

made some progress.

Q.
A,
Q.

A.

! A.

What date was that°

February 28.

When did you next see her?

On the 2lat of March, 1972.

What were your findings,'at that time?

She had made some slight improvement, and she was

doing some very light work at home, and was not having as much
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24 pain as she had had-on the previéus fvisits! ~ 70T B
25 o :Q. ﬁhen did you next see her?
1441

1 Lo A. :On Apgi;;24phw$

2 ﬁ Q. \What were your findings then?

3 - A. She'had,improved and her. neck motion was a little"

4 better than it was, and she.had some sWelling of her hands, and
5 feet, at,thapjtime, whigh“we did not think was a result of'any
6 orthopedip?prob;gm,_and we.gave'her'an*inﬁéctibn of some Bl1l2,

7  and:saw -her again on May 22, which was-about a month later.
8 LﬁﬁeQ@é%WhaFvWEIe you# findings- on' May-22nd?

9 gl éAuniHer,back.and neck .were, doing much better, and she

SaeniT W WS

,¥;Qﬁ§ was having:some:problem.with plantar warts:on her feét, -and she
11 was unable to walk around well, because of:-these.
12 3?;ﬁg. gThisﬁwas.some;four%and‘onerhalfd-or'mdre[than four

13 months,

-----

following the accident?

m.l4wr;¥;&;uA.~£That's,right.;

155¥H ;%ﬁ Q. When did you next see her?..

16 " A. On the 23rd of August, 1972.

17 Q. What were your findings then?

18 A, She had no symptoms relative to -her neck and back, °

19 and her examination wasngomplételyanégatiVe, and . she had complete

20 motion with no pain, and .we discharged her at that time.

- I TR 2R N TR
¥ T TP
wfa.
PE
:-KE: ,; i t
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CROSS-EXAMINATION OF DR. ROBERT E. MUSGRAVE -

BY MR. MEADE

Q. Your office first saw the plaintiff in the emergency

room, at the Memorial Hospital?

A. That's correct.

Q. 2And at that time, she was complaining of pain in

.the neck?

<A, Yes sir.

Q. Anything else?.

A. :Not‘at that pérticular time.

Q. It was limited toipain.in'thé neék then?
A. To the neék,.yes s@r.

Q. What is,this - - a.whiplash’tyPe_of'Situation

n

he was complaining'about?
A. Yes. .
Q. Was it necessary, at that tiMe, to.put her ip the
hospital? | .
A. Well, we didn't think so, but this f;eéuently

happens - - - at the time of the initiél‘injury, and then, sever-

Q

11 days later, or twenty-four or forty-eight hours later, there
is a stiffness of the muscles, and more pain occurs, so that
this is not an unusual thing.

Q. 'At that time, she was released from the emergency

=

-oom, and sent home?
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21 A That’s'righta'“‘&u e _". , .
22 Q. Generally, what was her condltlon, at that tlme,

23 other than muscle spasms of the back and discomfort, what was

24 her general condition?
25 7 AL I_Woula;sayﬂit was'éood:wjié
[46]
1 Q. She could move around on her own?
2 ¢ -A. "Yes: .
3 ' Q. She”could'ao;herﬂregular'hOusework,'e;oept for heavy

4 lifting?

5 A. I would say so, at that particular time, yes sir.
6 Q. Was she prescrlbed a collar, at that tlme?

7 A.7 Yes sir - = - in. the.emergency room;’

8 Q. Had any hlstory been taken at that time; that she

9  had beeén'in a prior accident,hin which she injured her neck, and
10 used a collar? I | I
11 " A. Yes sir. She had an accioent in 19ll; and'had been'

12 -'treated in Danville. |

13 Q. in 19712

14 A. Yes.
15 ° - Q. What type of‘injury’was'that°a
16 = Al 3Accord1ng to" the ‘record 1 obtalned, from Dr. Atkins,

17 it wds a spraln of the cerv1cal splne also.
18 o 0. The same thlng°

19 -~ A. Yes:

R RO

20 " "9." And he’ treated her for that? -
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A. That's right.
Q. And you had never treated this patient,before,‘
yourself?

A. No.sir, I hadn't.

Q. You saw her next; after the emergency room - - - you

‘saw her, I'believé, on the 17th?

A. Five days later.
Q.. And at that time, she Was.complaining 6f pain in the.
dorsal spine, as well as in the neck?
" A. ’Yes;_

Q. ‘Where is the dorsal spine?

A. In the chest region, just below fhe cervical spine,
between the sﬁoulders. |
Q. The cervical spine is the neck?
A. Yes, and this was betWeén the shoulders, and upper
back. | |
Q. We are‘generally talking about the neck and upper
back? | | |
A, fes.
Q. Now, Doctor, I assume - - - she was complaining
about discomfort and pain? | .
A. Yes.
Q. 1Is pain something thét you can actualiy Seé and
:1inicaliy diagnose, or just sbmething you rely on the patient?

A. ‘This is a subjective symptom - - - it's something
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20 she experienced. She also had some tenderness, which is ob-
21 jective,_ I can touchvher‘muscle,_apd-it was sore, and she also

-22 had a lot of stiffness and limitation of motion in-her spine..

!23 Q. Did she have any curvature changes? .
24 . A.. Not at.that time.
25 Q. She had had a curvature. change in the first accident?
[48] |
1 A. Apparently, the x-ray showed thét.
2 . . . .Q...At the onset, this injury wasvnot as serious as

3 the one before, was it, Doctor?.

4 A. I coﬁldn't say that, but according to the records,

5 it was a.similar type injury. |

6 . Q.. Was'she_given_generally conservative treatment - - -

7 bedrest and medication?

8 A. Right.

9 Q. . She could move around in the hospital?
10 A. Yes,
11 + . Q. Was she put in traction?

12 A. No sir.
13 Q. Do you know whether or not she_was'in traction,

14 for the injury in June of 19712

15 A. I don't know - - I sure don't.

" 16 Q. Now, in the hospital, there was no surgery_of
17 anything performed there?

18 - A.  No sir.

19 ~Q. -.It'was an uneventful hospitalization, so to speak?
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‘'the exact date;. I have a report here from Dr.vGreenberg, in
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[ Q. Did he see her at your request?
A
Q
A
.éars, and things that indicated middle ear problems.

‘occurred since she had the accident.

:gagement to see Dr. Greenberg} before the accident happened in

App. 19

A. Yes sir - - - she made satisfactory improvement.

Q. During the course of her stay in the hospital, was

she seen by any other doctors? Specifically, was she seen by

Greenberg?

A, She was seen by Dr. Greenberg during the course of

ther illness, and I would have to refer to my notes to tell you

'which he saw the patient on January 25th.
. That would be while she was in the hospital?

. I would assume - - - yes sir.

. Yes.
. For what did he see her?

.. She was having some dizziness and ringing in her

Q. Is this something you determined she experienced
from the first accident, rather than the second accident?

'A. I assume it was from the second, because it had
Q. You are not aware of the fact that she made an en-

January?
A. No sir.
Q. If she had been complaining, or suffering from this

condition, prior to the second accident, and made an appoint-
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--ment with Dr. Greenberg, it would be attributed to the ‘first

~. accident?

A. Yes sir. .

Q. What was her general condition after she was re-

-leased from ‘the hospital?  Could -she move around, and do things

at home? e

A.- She had some flare-up of pain in her lower back,

but in general, she was much improved over the time we admitted

her. .
Q. Could she get around and do.various things at home?
A. .She»wasn!t able to do much - ~-.- we didn't really’
let her do any work at that time, or didn't advise her to do
anything except eat her meals. |
Q. . That was ‘February.11?.
, A.  Yes sir.
- Q. Did ydu see her on February 18th, or was that a
call-in? -
‘A, That was:- a call-in prescription, and my associate,
Dr. Gross, called in a prescription for some darvon and muscle
relaxant. .
2. Q. . What is darvon?
A. Pain reliever - - - analgesic;
Q. Aspirin type? » .
A, No - - - it's a synthetic - ~ darvon compound. .

has -aspirin,. but .not this. . .
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. And the other medication was muscle relaxant?

. Yes.

Q
A
Q. And so, February 28, you saw hef?
A. Yes.

Q. And Qﬁ March 21?2

A

.\ "I saw her on March 21, and she had improved, and

we told her she could do some light work at‘hcme, which. involved
table level work, and things like that;'

Q. I believe_you testified, on April 24th, you saw her,
and she was improved and you noted she was having some swelling
of the hénds and fee, and you said that was hot related to the
iccident?

A. We cculd find no reason for it.

Q"_You don't relate.it to the accident?

A, »NO. ‘ _”

Q. On May 16ch; did you see her?’

A. No sir. Apparently, that Qas a note that my

secretary made;'and I don't know the circumstances around it, but
it was a note made by the secretary, thét-the_patient returned
to regular wqu, at that time, authdrized by_mc, and the way’
fhiS'frequently>occurs - - f'the patiént will cali in, and say,
“"I'm doing right much better - - - is it a;l right for me to go
back to work", and I assume th;t's-what happened at that time.
Q. That is initialed by you?’

A.  Yes.
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20 - .Q.- When: did you initial ‘that?. . - - " L
21 A, i suppose on that day.
22 Q. And then on May 22, you saw her - - - were there any

23 notations made at that time, as to whether of not she could work,;
24 or why she couldn't?
25 . A. :She.couldnjt work .at that time, because of some

26 plantar warts on the bottom of her feet.

[52]

1 Q. And .that's not related to the[écciaent?k

2 A. No. '
3.+ ..w.Q. . Any: findings related to her back?:

4 . A: -Her back was doing well, at that time.

5 Q. Did you make any notation as to why she would be

6 unable to work? .-
7 A. I 'stated in my notes that she was unable to work

8 because of the warts on her feet.

9 Q. From that point on, you didn't see her at all - - -
10 '~ A. No sir.
1 Q. . . . until August, and‘-on May 22, what was her

12 general condition? Was she basically recovered, at that time?
13 - A. ,-From her injuries, yes-sir.

14 Q. And at that time, you think she could be -expected

15 to resume her normal activities?

16 .. A.’ Well, I thought so) Yes-sif.

17 Q. At that time?.

18 A. Yes sir.
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Q; So, as of May 25, 1972, you‘thought basically that
she had recovered, and could resume her normal activities?
A. Yes sir. |

THE COURT: Is that May 25th - -~ - I thought he said
the 22nd. |

. Q. May 22nd - - - then, the examlnatlon in August - - -

F()]

he returned to you at that time. Was that pursuant to your

irecting her to come to see you?

- A, We'frequently ask them to come back'forua final,

“Mand make sure they are not having any problems, and we can give

them an Offlclal dlscharge then.

Q. She made no complaint, or call-ln, or v151t, after

May 22nd°

A, I have no record.
Q. When she did come back in August[ you examined her?
"A. Yes.

Q. And as’ of that date, likewise she was getting along

all rlght°

A. Yes.

Q. Did you make any notes as to any dlsablllty as a.

result of this accident? -

-I didn't feel shevhad any permanent disability.

Q. Did‘shevhave any limitation of motion of her neck-

'A.. No sir.
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18 Q. - Was she complaining of any pain or discomfort?
19 A. Not at that time. |
20' Q. So, at that time, she was completely asymptomatic?
21 A. Yes. |
22 Q. Which means she was completely recovered? -
23 A.. She hadnno symptoms relative to her injured area.
*x * *‘ *
CROSS~-EXAMINATION OF DR..ROBERT E.VMUSGRAVE
- BY MR. MILLER
[54] |
13 .z - - Q. I believe this lady does have a problem with éexcess

14 weight?

15 .-~ . ‘A, .Yes sir. .

le Q. And that does give back problems unrelat¢d~to o
17 accidents - - - isn't that évcommdnffindinglin your field?
18 - - - - A: .Yes sir. o |

* k % %
RE-DIRECT EXAMINATION OF DR. ROBERT E. MUSGRAVE
BY MR. CARTER
22 Q. .. Would it help you - - - I notice you have been re-
23 ferring to your notes throughéut, by mutual consent of all of
24 us- - - =.would it help you to re-refer to your original emergency

25 :room-note, to find- her exact complaint, when'she was originally

26 examined and x-rayed at the emergency room?
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A. This is a carbon copy, and it didn't come through

too well, so I qan't read you that.

Q. Do you object to my showing him a machine copy of

the report (defense counsel looks at report)? Doctor, I hand

you a photocopy of what is purported to be the emergency room

report - - - a copy of the original - - = is that it?

-~ A, This is Dr. Gatigan's writing, who was associated

with us, at that time. That's the reason I couldn't read it

before.

Q. What areas - - - he indicated areas of complaint?

A.  Area of complaint noted on the"emergency_xoom record,

on the day of the accident - - - his'final diagnosis was muscle

strain = - - neck and back.

Q. What areas were x-rayed?

A. Both the thoracic and cervical spine, which is be-

tween the shoulders, and just below the head.

Q. The thoracic area is where?

A. Between the shoulders.

Q. 'So, in addition to the cervical spine, there was the

original éomplaint of back -injury?

A. That is correct. I stand corrected on that - - -

ves sir.
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RE—CROSS‘EXAMINATION OF DR..ROBERT E. MUSGRAVE
BY" MR.. MEADE |
[56]
2 - Q.. You mentioned x-rays - - - they didn't show any-
3 thing injured?-- |
4.~ - A, There was no pathology noted.
* % * %
. DIRECT EXAMINATION OF DAVID GARLAND

BY MR. CARTER

[57]
13- - Q. - What kind of vehicle were you driving?
14.. .~ A. It was.a 1951 Chevrolet pickup."
* ; *.*'
(58]
2 A. Mrs. Murphy was in front of me.
*3 - . . Q.  What kind of ¢ar was she driving?
4 A. She was driving a Thunderbird - - - I don't know
5 what model.
* k 'k k- .
{591
6 Q. What happened then?
7 A. She went to make a right turn, and this truck was

8 behind me, and hit me, and knocked me into her.

ok Tk k Tk
[62]

1l Q. What, if any, damage was there to your truck?
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You say what damage was it to my truck?

To your truck?

You mean how much?

What parts of it were damaged?

It hit the rear end.

: After it hit the rear end, where did your car go?

It went across the bank, and turned ¢ver there.

0 P OO0 P O P 0 P

Did your truck hit anything between the time the
truck hit you, and the time it went over the bank?

A. It hit the bank, after it hit Mrs.vMﬁrphy - - - it
turﬁed over.

Q. It hit Mrs. Murphy and then the’bank, and then

'turned over?

A. Yes..

* k *x *

IN CHAMBERS:

(After a conference in chambers, out of the presence

lof the jury, and the court reporter, between the Court and

counsel, -the plaintiff's husband, Jerry Wayne Murphy, was
brought into chambers, to be questioned regarding an alleged

conversation with a juror, during the lunch recess.)

kkkkkhkkkkhkkkhkhkhhkkkkkkkkkk

' THE WITNESS, JERRY WAYNE MURPHY, testified as follows,

after being first duly sworn:
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11 EXAMINATION BY THE COURT:
12 Q. What is your namé?
13 A. Jerry Wayne Mﬁrphy;
14 Q. Wﬁat r;létion are ydu:to Gail Yeatts Murphy?
15 A. That's my wife.
16 Q. You have been here inAfhe courtroom, all day, have
17 jou.not?‘ |
18 A. _Right;
19 Q._;Hasvthére béeh'any>éommunicatidn between you and
20 any members of the jury? | | |
21 A. No sir.»
22 0. 1 ﬁean the éeven people who are sitting in the box
23 - - - have you talked to any of them? |
[127]
1 A, No sir, 1 haven;t.
2 Q. I thought I observed you in the noon recess, in
3 - front of the courthouse, in conversation with a black membef.
4 I could be mistaken. |
5" "‘A.V'That was my father-in-law, talking to them - - - I
6 was just standing. there.
7 Q. Who is your father-in-law?
8 A. Larrleeatts; |
9 Q. He is in‘the‘witness room?
10 "A. Yes.:
11 Q. What was~thét conversatioq?
12 A. They were talking about some peaple they used to
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know, down near Java.

! Q. Let me admohish'you this - - - don't go hear the
jury. Don't even speak to them ;'- —.do you know any of them
yourself?

A. No sir, I don't.

Q. And don't speak to any of the attorneys, except your

yife's attorney.

! ..A. Right.
% MR. MILLER: Was his father-in-law‘one of the sworn
witnesses, this morning?

MR. MEADE: Yes sir.

MR. MILLER: Well, then, the Couft;s law has been

violated.

| MR. CARTER: I think he should be brought in, and asked
P o

what he said: (The witness returned to the courtroom. )

(At this point, the plaintiff's father, Larry Marvis

Yeatts, was brought into chambers, for questioning.)

THE WITNESS, LARRY MARVIS YEATTS, STATED AS FOLLOWS,

UPON BEING QUESTIONED BY THE COURT:

“E - Q. . For the record, what is your name and address?

A. Larry Marvis Yeatts; 105 Albine Drive, Danville.
Q. What is your relationship to the plaintiff, Gail
Yeatts Murphy? |

A. I am her father.

Q. And you have been here all day today, July 24 - - -
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you were separated from the courtrodém, as.a witness,”"is that

right?
15 A. Yes sir.
16 Q. During the noon recess, did you have any communi-

17 cation or conversation with any of the jurors?

18 A. ' No sir, I did not - - - not to my knowledge.

19 Q. Your son-in-law, Mr. Murphy, indicated that you

20 were talking to one of them, in front oflthe courthouse - - -
21 beyond the end of the steps..

22 A.. Who was the person?

23 Q. I don't know - - - one of those seven people on

24 the jury. Do you know any of'them?

25 "A. I think there's two‘peopie that I know.

[129]

1 Q. .Who.are they?

2 A. Mr. Emerson,.and Mr. Brumfield was excused.

3 Q. Dbid yéu talk to Mr. Emerson?

4 A. No more than just spoke to him.

5 Q. Did you converse with any of the black members of

6 the jury?

7 ‘A. No. The colored man that was involved was standing"

8 on the porch as.I_went out for lunch,-and I didn't even speak

9 to him. I spoke to Mr. Emerson, and I spoke to Mr. Hogan - = -
10 no discussion. |
11 Q. Anything further you gentlemen want to ask Mr.
12 Yeatfs? Dl Thanogon

13 MR. CARTER: To your knowledge, did .you talk to any of
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the jurors, at lunchtime2

A. No more than I spoke to Mr.-Emerson,'and said,
'How are you" - - - this is all that was said - - - and I h&ven't
apokevto any colored person.
(The witness left chémbers at this point, and was'ré--
turned'to the witness room. )

MR. MEADE: I move for a mistrial, at this stage. This

islcontrary to the directions of the Court - - - a ruling which

I think we all knew. The difficult part here is that you have

got the men - - - you have the plaintiff's husband denying. that

he was talking to any juror, and this is something the Court,

at his own’motion, brought up, because he was concerned about it.

Ihevyoung man - - - the husband of the plaintiff, denied he con-
yersed with jurors, but at the same time, he testified under
oath thét his father—in—laﬁ did,iand that he, the husband, was
preéent, and they talked about acquaintances in the Java area.
One says one thing, and the other denies it - - - we have a
question as to what is‘correct‘f - - what is true, and under
that circumstance, I think we will.have to assume that there was
a éommunication with a juror, andvfrankly, I think we will have
ﬁo.presume that it was improper énd prejudiCial, because how are
we to conclude otherwise; when ‘they contradict each other?

MR. MILLER: I am also in a dilemma at these things.

|T guess I will have to join in Mr. Meade's motion. I feel like

"lthere is a reflection here, and the matter is of  such momentum
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to the parfies that in a fair trial, I think any verdict that
would be secured would be tainted.:

'MR.. CARTER: I oppose the motion, but prior 'to the

examine the young  man - - - perhaps cdmmunidationfis one of our
greatestvproblems in life - - - as I recall the;Couftfs question,
"Were you talking to a juror", and he said, "No",' and he”said,

"I got the impression you were talking with one of the black 
jurors", and he said, "Well, my father-in-law was talking", but he
didn't specifically say -about some people in Java, and he didn't
say it was a ‘black man. If the jury has been tainted --- = be-

fore you rule on the motion, I don't think any of us would want

a verdict if the jury is tainted, but before the Court rules

on the motion, we should have something other than ‘the mere
response _'_ - Jjust the fact thaﬁ his father-in-law was talking
to some people when the Judée observed them.

MR.'MEADE: The young man - - - Mr. Murbhy,Ahas a very
direct interest in the oﬁtcome-of this case. 4This~is his wife,
and technically on top of that, he has a claim,‘and I believe
if she got a verdict in thisvcase>- - - there is 'a ‘direct
connection. It'§*t§inted,-and we try.to avoid it, and it happens
over here, and the’Court'shouldwdeclare-a'miStrial.r

MR. CARTER: “‘We'.live in éuvery smalIVcommunity;'and
we don't havé théﬁconveniences-of,big city life. “‘We: have one

restaurant, and all counsel and all witnesses ‘and all jurors,

#

Court ruling on the motion, I would like for the Court to further
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14 just about, eat in the'same_restaurant, practically elbow to
15 elbow, and it.is unfortunate that it's a small community. If

16 - you're going‘to eat, you have to go to the same eating place.

17 At lunch, Mr. Meade and Mr. Meade's client were there, and we

18 sat right next to them - - - weecouldn't help it - - - we had to
19 Jit there, mute, and talk about the hot or cool day. I submit
20 that,no mere‘than has been brought forth here would not con-

21 'stitute a ground for a mistrial, with the expense of bringing

22 ‘.medical expenses, and coming here again.

23 THE COURT: . As Mr. Meade has ihdicated it is a problem

24 . that has persisted, and I'm going to do something about 1t. I'm

- 25 getting tired of it. 1It's primarily because we know each other

[132]
1 so well. I'm not sure the witnesses were toid this-morning - —-
2 I told the jurorsQ I'm not sure Mr. Yeatts was aware of that,

3 and accordlng to what he said, he was just exchanging the

4 pleasantrles of the day, and general inguiries. This business
v5 of making it look like we have a cheering section on each side

6 ils bad. I will overrule the metidn for the timebeing, and let's

7 proceed.

g8 MR. MEADE: What about the testimony?
9 MR. CARTER: I don't really need the father.
10 ~ MR. MILLER: is the Court ruling on the question of the

11 evidence that the boy gave, that the father-ln-law dld talk with
12 the colored 3uror° I thought the Court saw that.

13 | THE COURT: I said I could be wrong.




14.
15.
16

17

[132]

[136]
18
19

20

21

MR.

App. 34

MILLER:: Is the. Court holding that the :man did not -

talk with the colored juror, as the boy testified?

THE COURT: The court is going to overrule the motion,

at this time.

* k- -k *

DIRECT EXAMINATION OF GAIL YEATTS MURPHY

Q.

A.

BY MR CARTER

Would you state your full name, please?
Gail Yeatts Murphy.

* k k *

What is your age?
Twenty-eight.

Are you'married?

Yes sir.

Do you havebchiidren?
Yes sir. |

Ho& many?

Three.

* * * k

Would you describe the damage to.your vehicle?

,_It totally demollshed the trunk, and'it messed

up the bumper, and 1t knocked out both ta11 llghts, and it bent

the frame, ‘and when we started 1t or tried to get it out of her
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yard, to move it, it would not move and drive at all.
Q. What injury did you receive, if any?
A, I received a back injury from it.

Q. What did_yéu do, following the accident, with re-

ference to that?

_A.' They had sent an ambulance down to pick me up.

I‘m‘frightened of an ambulance - - -~ they remind me of a death,

.and I don't want to get in them. My girlfriend got me in her

:ar,vand cafried me to my mother's, and I had already called my
husbénd, and he met me there, and carried me to the emergency
room. |
Q. ,What happened there?.
A. They'took xX-rays, and they give.me some prescriptions
tg be filled for pain.
Q. Who is they?
"A. bDr. Musgrave, and he told me to come back, five
iays later.
Q. When did you next see Dr. Musgrave?
A. Oh January 17.
Q. What happened.then?

A. The pain had got worse in my'back, and he told me

he thought I should be admitted - - -

MR. MEADE: I object to hearsay.

Q. As a result of your going to the doctor that day,
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21 A. He entered me in the hospital.

22 Q. When did you enter into the hospital? '
23 : A. On January 18th.
24 Q. . What, if any, treatment did you receive in thg

- 25 hospital?

[138]

1 - A. I received fluid in my veins daily, and physical'

2 therapy, and every four hours, they had mé on my éain pills.
3 . Q.- Were you ambulatory or bedridden? \'.

éu . A, I could only get up and go to the bathroom - - -

-5 7 no walking in the halls at all.

6 . Q. How long did you stay in the hospital?

7 A. From the 18th of January, to the.lst of-February.,
8 .-~ Q. What Were the pills? |

9 A. Pain and relaxing of muscles..
10 Q. What pain?
11 A. The pain I had in my back.
12 . Q. Where’did you have pain?
13 A. In my back - - - in the lower part of my back.
14 Q. Following your release from the hospital on Feb-

15 ruary 1, where did you then go?

16 A. He wanted me to go over into the new part - - -

17 Q. Don't tell us what he told you - - = where did yot
18 go? | |

19 A. I went to my mother's home, and he said I could go
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there, if I would take bed rest, and not do anything.

How lOng'did you stay there, on bed rest?

I stayed at my mother's, from Februafy 1, until

March, in the bed.

Q. March what?

A, March 16, or something.

Q. Hdw long did your treatment of this continue?

A. He saw me the 15th or 16th of March, and he tbld"
me = <= |

*"* * %

Q. Don't tell us what he told you - - - what did yoﬁ'
do on March 16£h - - - did you leave your mother's? |

A. Yes sir, I did.

Q. Where did you go?

A, We rented us a trailer up on Route 360.

0. Who?

A. My husband and three children.

Q0. How did you get along then?

A. i got along pretty well - = = I still couldn't

do any heavy housework.

Do you recall when you next saw the doctox?
Sometime in April - - - the 23rd, I believe.
Were you working at the time of the accident?

I was in reference to go back to work. I hadn't

really quit,_but Ifreally wasn't working“either.
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Q. Where had you been working.before: the accident?

A. 1In Dan River, in 1A Weave,:in Seéction 2, under ths

overseer of Walter Oakley. I had thought, and had said
before - - -

MR. MEADE: Objection.

Q. Don't tell us what &oﬁ thought . When had you lasf{

worked for Mr. Oakley? Don't tell ué what you said - - - when
had'you last worked?

°3Ag A. December 16, 1971.
What department were you working in, at that time
1A Weave, Section 2.

-Why did you stop working, on that day? -

> o> O

. Mr. Oakley had - - -

MEADE: I object to this.

2

THE CdURT: Don't tell us what Mr. Oakiey said.

Q. Why did you stop Wdrking on December 167

A. Mr. Oakley and I had had‘a disagrgeﬁentQ

THE COURT: I believe you sfated‘thép_in your opening
statement. | |

Q. And as a result Qf this disagreement, what,did yo1

A. ‘Ivcame,home and called Mr. Ben Dévisv-l#‘f he's 61
big division overseer, and I told him Mrﬂ’Oékléy S I

HQ._'Don't_Say that. As a result of'yéur'céil pngf,
Davis, what happened,'With'refereﬁcékto YOﬁfﬁ;mgléyﬁenfﬂgitﬁ_

Dan River?

W
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A. He told me to come back, and - - -

MR. MEADE: 1I object.

THE COURT: Sustained.

Q. Without telling us what he said - - =~

THE COURT; Ask her what she did.

Q. What did you do, after talking with Mr. Davis - -
as a result of having talked to them, what did you theﬁ'do?
A. I was to go back to the mill, and - - - |
MR, MEADE: She is going to tell us what she was

supposed to do in the future.

THE COURT: Just ask her when she went to work, if s%e

did. You have Mr, Davis here - - - I saw him in the courtroon.

Donbt get her quoting anything from what Mr. Davis séid, or wh
happened betWeeﬁ them. | |
Q. If migﬁt help to approach the bench - - - the
question of when she returned to work, we will get to, but I n
to get some intervening steps in.
| THE COURT: I expect that will be developed for you.
Q.' Whefe wefe you going on the day of the accident?

A. I was goihg to Mrs. Collins', because her and |

; Q. Don't tell us what she told you - ~-- where were ¥
énd Mrs. Cdllihs going?
MR. MEADE; I don't think this is proper - - - let's

take it up in chambers.

at

eed

ou

BETTY G, THOMPSON
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1| IN CHAMBERS:

2 THE COURT: We came in here, so the. jury would not
'ég hear what you say - - - so, talk plainly, low and distinctly. |-
4] MRS. MURPHY, STATED AS FOLLOWS, UPON QUESTIONING BY

5? MR. CARTER:
L g..vAfter ygu‘leftﬂgn pecember,;ﬁ,xyould_you state what
7 youﬁdig with reference to continued employmentjat‘Dan_River?
8 A. I had called Mr. Davis,phat.mqrning, and told himj .
Q‘ of the argument Mr. Oakley and I got into, and Mr. Davis told
m? me that there was still a job at Dan River for me, and he would.
u;fga;k to me about another job on another section, not working ﬁnder
QJVM§?TQ§k1ey, and I was to éo ﬁp_and talk to him, and have him.t3>

létfpugfme,on another section, and I had.talked to Mrs. Collins,

=

14 | which is my best girlfriend, and she said, "Gail, why don't yo

151 get him to put you in 1B Weave, where I am, so that we would bg
.d3 ;together:down there working', s6 I - - - we had made an appoint-

17 | ment to see Mr. Davis one day earlier, and ore of my children gpt

w.isick,,and_I“went to the doctor, so I couldn't keep the appoint
19 :ment:- - - that week, it was on Saturday, he saw my father at

20 'the'Heartline Drive-In, and.told him then. that he wanted to knpw
21 | why I hadn't come back, and my father exﬁlained that.I had called
22 him,.and,told him my child.was,siqk..,Mr;gDavis doeen'tealwaYS‘-
23 zget the messages that are sent to»him,%beceuselhe'S'in several
% :departments. He said, "You tell her to be sure and get in touth

o5 | with me, so she can come back to work, and I'have-promisedvher

L ) BETTY G. THOMPSON
B AETREPE At R R COURT REPORTER
DANVILLE, VIRGINIA




LN @HAMbunb App. 41 : 145

I will not put her under Walter Oakley.'" My father come home
tha;,Saturday .- - to my mother's, is where I was at, and told
me to be sure and get in touch with Mr. Davis so that I could
make an appointment %ith him to go back to work. I called him
on Monday, and I was to see him on Tuesday - - -~ that was the

day of the accident. Tuesday, January 12, and I neéér got to

7 | keep my appointment with him.
8 THE COURT: The 12th was on Wednesday.
9 Q. Of course, I realize that she can't say what she Was
10 tolh, but i think she is entitled to say that as a result of the
11 éommuniqations, that she was going to the mill on that day, foL
12 | an éppointment with Mr. Davis; for re-employment. That's not @
13 | state of mind - - - it's a fact. This is where she was going.
4 (The'wiﬁneSS was retﬁrned to the courtroom.)
15 ' TﬁE CCURT: I gather what she is trying to say is Mr.|
16 | Oakley discharged her. .
‘17 MR. CARTER: He.sent her out, which really isn't a
18 | discharge - .- she could have gone back. |
19 THE COURT: He ran her off the job.
2 MR. MEADE: Who says'tha; - - « based on her testi@onr,
21 | shejhas no job to base loss of earnings on - - - she didn't haye
22| a j%b. She was going to télk to this man about a job.
23 THE COURT: Can you establish that she did?
.24_ i MR. CARTER: I can shoﬁ by Mr; baQis that she was a
%5 quaiified weaver, andithey were in demand,'and that he made an

BETTY G, THOMPSON
COURT REPORTER
DANVILLE, VIRGINIA
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15
16
17
18

19

f and that Lthe work ‘was there, and ava11ab1e for her, and that.s

: would process through the normal channels.

: what I sa1d then.

| have a job on the date of the accident, or not?

:earnings'- - - the fact that they might be temporarily out of

_“employment and have a Job and are going to work - - - she is

KN

‘thls thing kept her from d01ng,thatl then it's an element of

.|damages.

T e

Aapp01ntment with her,'and he s, not .the .employment office per se,

. THE COURT: ‘Does.he have direct knowledge of her case

-9

MR. CARTER; Yes - - - basically, he will testify to

MR. MEADE: I think the pertinent question is, did she

MR. CARTER: That's not essential to the loss of

~ent1tled to 1t

vi

L

w hTHE COURT: If you can prove that she had a job avail

%able to her,‘on?January.lZ, I wiil let,yonvdo that - - - if she
{Wa§ employable‘on>January 12, and had a job, which she could nbt
éget.to, because of what happened to her, I will let you show -'l
rhat.
| MR. MEADE: Are you going to let him show she had a job -
that would commence on a certain date? |
THE COURT° If that is subsequent: to January 12, and. after

she was dlscharged but Doctor - = = the doctor sa1d she was

employable on May 25th - = - if she could have worked then, ‘and.

THE COURT: It 1s difficult to keep it away from:

BETTY G. THOMPSON )
COURT REPORTER

DANVILLE, VIRGINIA
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BEING QUESTIONED BY MR. CARTER:
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hearsay. All I really was trying to get in was the fact thét
she was going to see Mr. Davis, on this morning, as a result o
communications.

THE COURT: Don't let her get into Mrs. Collins.

MR. MILLER: Unless Mr. Davis is the man who has the

| . . .
authority to say you are fired or hired, or that you have a

job - = - I understand he was not the employment office. I don't

understand that, because you are a big-wig in the place, you
dec¢ide who is coming and going. I would have ﬁo object to his
testimony, unless he is the authority who would give the job.
(At this point, Mr. B. W. Davis, was brought into
chémbers.) | l
THE COURT: We are in here informally, but Mr. Carter

will ask you some questionms.

THE WITNESS, MR. B. W. DAVIS, STATED AS FOLLOWS, UPd

Q. You are Mr. B. W. Davis?
Right.
" Where are you employed?
Dan River, Incorporated.

A.
Q.
A.
| Q. What is yoﬁr capacity?
A. Division Manéger - - - we have three weave divisi
in

anq‘I am

1

change of one division,

of 1972, were you so emplbyed at that time?

MR. MEADE: Directing your attention to early in January

L4,

3

N

ons,

BETTY G. THOMPSON
A. Yes. ) COURT REPORTER
' DANVILLE, VIRGINIA
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14

“run the wider loom, but if it was some problem, we could resol]

- Q. And in the sameycapagity?
A. Same capécity,
Q.
A. Yes, I have known her for several years.
Q.
are, with reference to the textile industry?

.A. She is a qualified weaver, and that means she is
able to perform ah average job - - - we have certain machines.

Q. And she qualified as a weaver?

. A. Yes.

Q. Early in January of 1972, did you have any confg
ence, or telephone conference with her, with reference to her
work, or employment at Dan River, Incérporated?

A. Yes, I did. She called me, and asked_me about ga
‘back to work.  She was out of work. She had had the job in 14
Weaveroom, which wé know as the fif£y inéh loom, and she saidv
she couldn't get along with the supervisor, and she either |
quit, or walked out, or something happened, but she wanted to
know if she could be transferred to some other job, in some ot
area, and I told her, hef oniy experience, to my knowledge,

was the narrow loom, and I doubted very seriously if she could

as far as supervision was concerned,: I would be willing to tal
‘with her, and to come to see me as soon as she could, and she

said she would be in.on the following Monday,'and-she never carm

And did you know professionally, Mrs. Gail Murphy?

7

And do you know what Mrs. Murphy's qualifications- -

r»—

ing

her

ve

k

e, .

BETTY G. THOMPSON
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oul& not have had a job, had she not been hurt?

and‘she called me about a month ‘later, and said she had an acdi-
dené is the reason she didn't come.
| Q. Was work available in the weaveroom area, in which
shewas qualified?

A. Yes. o - !
Q. Would you have so employed her, if she had come on
the; day of the appointment?

A. I would probably have considered moving her to
another area, becaose she had so said she wasn't interested, or
would not come and work for this particular man. I didn'ﬁ

know what the problem was'- - - if she had been out of work

anq had to pass through the employment sedion, Wthh would havle

been through Dr. Viccellio or the clinic, and if she had passed

those tests, I would have cons1dered it, yes.

Q. Were weavers sufficiently scarce at that time, so
that.in a normal employment channel, she would have been accepted,
ba@ring any physical problem?

A. Yes - = - we would have accepted qualified weavers.

As,far as the wide loom, I questioned her about the wide loom.
One time since that, we dld hire her in the wide looms, and
she tried it a few days and walked out at 1:30 in the morning,
and I haven't heard of any reason she did that.

) THE COURT: On January 12, 1972 can you say she would or

' A. If we could have resolved the problem persisting,

COURT REPORTER
DANVILLE, VIRGINIA

1
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13

she would have. I don't know how serious it was.

THE COURT: That was contingent upon your talking to

_hé;, and getting this worked out?

A. Yes sir.
FhFekkihhhhhkkkhhkhhk
CROSS EXAMINATION BY MR, MEADE:

Q. So far as her status as of January.12, 1972, she

was in a terminated status?

A, RightT:

Q She had been terminated?

A. Yes.

Q. On December 1l6th, she had been terminated?
A. Right. | | »

Q. Was that the approximate date she called you the
first time?
A. I don't remember the date exactly. The way it

first came to me - - - I ran into her father one morning, and

he told me about how bad she needed to work, and asked 1f I w%uld

consider talking to her, and I told him I would.

Q. She was at a terminated status, as of January 127

‘Yes.

Yes.
And she would have had to go through personnel
and Jimmy Spangler, to get a job? |

A. Right.

A .

Q. And as of that date, she had no job wifh Dan Rive
) o | |

Q

r?

BETTY G. THOMPSON
COURT REPORTER
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Q. He's the one that-does the'hiring?

seen her personally.

Q. And they in turn, would confer with you?

her unless I approved her.

Q. And you had not reached that stage7

she left, and whether I could place her in that area or not.

Fekedededededode dedededededededededodedededededode

RE-DIRECT EXAMINATION BY MR. CARTER:

o

su
in,| on January 127

A. She was employed in January 1973, if I'rememher

correétly, on the wide loom.

 THE COURT: And that was terminated? -
A. Right,

THE COURT: How long did she work?

at about 2:00 o'clock in the morning, and didn't say anything.

MR. MEADE: Were the'eircumstances.different then?

o

A. That office staff - - « he probably wouldn't have
A. That's correct = = - they would not have employed

A. No. It was contingent on the problem she had when

Q. She was'in'fact, re-employed_at a later date, in

stantially the same capacity,‘which she asked to be employeP

A. T would eay three or four days - - - she walked o

Lt

THE COURT: It's not admissible 'The way it turned “opt,
it wasn't resolved too heppily. I will have to rule that it ifs

not|admissible - - - it's too speculatlve.

BETTY G, THOMPSON
COURT REPORTER
DANVILLE, VIRGINIA




Mrs. Murphy, it has heéﬁ”agreEd that the statement

Q.

12 " of the Danville Orthopedic Clinic was $l75.60; for eervrces

13 “ rendered to:.you,. and that your original.statement from Memoriai
14 :Hoepitalﬁwas for $55.00, for.the emergency room - - - is that
15 ‘correct? o

16 ‘A. Yes sir. N

17 Q. And that your statement for the stay for the period

18 Mthrough February 1, 1972, was $67l 75, 1s that correct’

19 ~ A. Yes sir. | D A

20 Q. Now, did you have any ether‘e;pensee in connection

21  with your injury, other than the thrée bills we have mentioned?
22 ; A. Ye5~§ir,' I've.got;a»drug’bill}band'I had to pay my

23 mother and my-sister both, to help watch after;the children.

24 Q. How much did you pay the babysitters?

25 A. It was a total of $240.00. ‘ |

[151] 1
1 Q. And you mentioned a drug bill -.- - I hand you a

2 statement from Johnson's Riverside Drug, Incorporated, dated
3 May 8, 1973 - - - would you explain to us what the drﬁgs listed
4  there were for? | R )
'*l*'*l*'
5. Q.7 Were’they”preSCriptiOn'druQE§"ﬂb
16 A. Yes. |

17 .. -.Q.. Who prescribed .them? ~: - ", , - 7!
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A._YDr. Musgrave.

THE COURT: I think whateﬁer he prescribed even beyond
the dischérge point, would be proper.

Q. How much is that bill?

A. $107.60.

* % % %

Q. Now, Mrs. Murphy, the Court has ruled since you were
not employed onvthe day of your accident, that we cannot go into
the question of the earnings you might have earned.

MR. MILLER: This is not a question - - - it's a
special, and I object. | |

Q. Wha£ othér, if ény; expenée did you have, other than
léss ofrearnings? |

| A. I had tovpay the babysitter - - - I said that.

THE COURT: Have you given us all of them now?

Q. I think so - - - when were you first able to work
following the accident?

A, Ih August - -~ - August 28th.

Q. Where‘did you then go to work?

A. I went the first of September, and tried for em-
ployment at Dan River - - = o |

| MR. MEADE:' I think the question is where did she go'~
to work - - - I think éhe should be responsive fo that.

| THE COURT: Tell us where?

A. I went to Mebane, North Carolina, after not being

able to be hired by Dan River.
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Where did you apply for work. first?

.Dan River Mills.. .

ok ok Kk k|

Where did you go to work?

In Mebane, North Carolina, at Universal Texturized

It is in evidence by Dr. Musgrave, that following

the emergency room, you were placed in a collar?

A.
Q.

A.

Q.

A,

Yes.

When was that done?

They placed me in a collar the day I was at the

emergency room.

How long were you required to wear that?

When they entered me in the hospltal they didn't

‘put the collar back

Did you ever wear it again?

No sir.

The docter:testlfied'he préscribed a corset?
Yes.v N |

When was that placed bn'Y6u?

After I left the hospltal - - - after February 1.

lHow long did you wear that""’hv

I wore that up until Aprll I believelit was.

Now, I belleve 1t is in ev1dence that you took




1 certain drugs - - - on whose prescription were those drugs?

2 A. They were prescribed by Dr. Musgrave.

3 Q. How long did you continue to take those?

4 A. I'm still taking them.

5 " Q. Why? |

6 - A. Because if.I do any heavy work - - - housework,

7 such as'mop,-or anything like that - - -

* ok Kk K
22 Q. It is in evidence that you had a prior accident?
23 | - A. Yes,
24 | | Q;- When was that?
25 A. On June 23, 1971.
% * *
[155]
1 Q. What injury did yéu receive with reference to:your‘
2 back? | ‘
3 | A. I didnft'have any trouble with my back, in that
4 accident. | |
5 Q. You were treated by.Dr. Atkins?
6 A. Dr. Samuel Atkins.
EREE)
16 _ Q. What was your siate of health with refefence to YOur

17 neck injuries that you sustained back in June?
18 A. I had an inner-ear problem about which I had already
19 |made mention - - - as far as my neck and all - - - that was fine.

20 There was nothing wrong, and as far as this inner-ear, I'll have
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21 it the rest of my life.

22 « Q. But that is_gnrglated;to%thiS'accideht?‘”

23 , .A; No, it don't have anything to do at all with this'
24 accident.__ h M

* k Kk k|

[156]
8 , - Q. Since your diséhatée by Dr. Muégraﬁé‘ in.August of
9 1972, have youghaa any ﬁroblems withtyour baCk4or neck, with
10 reference to the first accident, or second accident?
11. MR. MEADE: She can't testifyvtb that. The doctor has
12 testified that so far as this accident we are concerned with,
13 - she reco&ered from it. She can't attribute to one thing or
14 accident.
15 THE COURT: Maybe she can - - - that was his medicalv
16 opinion - - - she is entitled to state how she felt before she
17 : was discharged, and since.
18 ~ MR. MILLER: We object. She can testify to how she
19 felt. She can teStify about‘thié éccident - - = her physician

20  has testified.

21 THE COURT: Proceed.

22 - A. The only trouble that Iwhévé is inner-ear, which

23 I have stated - - - it has nothing to do whatsoever with this

24 . second accident.’ My back - - if I ao.heayy or strenuous house-

25 work, it does hurt me, and it.always”Will. o

[157]

1 Had you ever-had-any.trouble with your lower back? -

Fd
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. No, I have never had any troﬁble with my lower back.

A
Q. Before the accident'of January 12?
A. No sir - - - never.

Q. In the accident of June, 1971, what part of your
back was hurt? | |

- A. My neck and ear.

'

Q. Had you ever had any injury any time, any where

to your lower back?

A. No sir - - - never.
Q. What, if any, problem do you have, with your lower
back, today?

MR. MILLER: he testified she had a neck problem, and a

thoracic back problem, betwéen her shoulder - - - this lady is
now trying to talk about her lower back - - - there is no evi-
dence that she complained - - - she wasn't treated for it, and

never said it to the doctor; and we ask the Court to exclude
that. |
THE COURT: I will exclude that.
|
CROSS-EXAMINATIONVOF‘GAIL YEATTS MURPHY

BY MR. MEADE

[157]

23
24
25

26

Q. Mrs. Murphy, do I ﬁnderétand-that in June of 1971,
some six, seven or eight months prior to this second accident
with the tractor-trailer, that you had been in an automobile

accident?
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[158]

1 .A. Yes sir, I had.: .- ..

2 Q. Was this an accident in which-ypu were struck from
3 behind?- |

4 A. Yes.

5 Q. Were you in a stopped vehicle, .on that occasion?

6 A.;iXes sir, I was. S . T '

7 Q.' As a result of that accident, did you receive an .

8 injury to your neck? - T

9. - A. Yes.
10 Q. And to your ear, also?
A1 SR .Yes. - - - from.the blow on the steering wheel.
P12 T Q. A blow -on the steeting.wheei,.and'a neck injury?
13 - -~ A.: Right. . |
14 . . ¢ Q. .And as»a result, of thét, you sought medical attent-

15 ion:from Dr. Atkins,: an orthopedic -surgeon also?

16 A. Yes.

17 Q. During the course of your treatment by him, did you
18 wear a cervical collar?

19 A. Yes.

20 Q. The same‘type of collar you wore after this acci-

21  dent also?

22 " - ‘A. They were made a 1ittle»different.,

23 Q,'fFitﬁing'the=same.place'; - both{forﬁYOurQneckZ .
24 - B. Yes.sir.

25 Q. Now, at the same time, did Dr. Atkins also ' treat . .




[159] |

1 fou by use of traction, apply traction to your neck?

2 A. When I had my office visits, he put me in a traction
3 thing around my neck, that had weights on it, and went up and.
4. -down._

5 Q. Did you have the same treatment, after the second_

6 accident?

7 ! FA. ‘No.

8 ' Q. I think it was pretty clear that this ear problem

9  you had that Dr. Greenberg saw you for in the hospital, that you

10  suffered from, you got that in the first accident?
11 i A. No sir - - - in fact, Dr. Atkins told me to go to

12 Dr. Greenberg, before he réleased me. I had made an appointment

13 wlth Dr. Greenberg, and I was in the hospital at the time I was
14 to keep his app01ntment.

* % % *

25 Q. Why was it you made this appointment - - - dizziness

26 or something like that?

[160]
1 A. Yes sir - - - you have a very dizzy head, and

2 ringing in your ear.

ok ok k Kk

| CLOSING ARGUMENTS OF COUNSEL

MR. CARTER:

[189]

2 ﬁhe Court fuled, since she'was not employed,nthat what I told
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3 you about loss of earnings, in my opening statement, is to be
4 disregarded - -V—‘she'Was'not.empldyed_at«theptime of the acci-
"5 dent. . .i.-

I IR I

MR. MEADE:
[191]

25 e e e e e e e e e o« e e e e e . Fortunately for her, she

[1921-

1 only suffered out of pocket expenses of $175.00 to Dr. Musgrave,
2  and emergehcy room examination and . hospital bill was $671.00),

3 and drugs as she has given a list, for $107.00, and these drugs

-4 govall the way ‘through December, I know, a good many after August,

5 and these are_prescription numbers - - - whether all of them

6 pertain to this accident, and the inner ear;problem - - - we

7 don't know - - - babysitting to her mother and sister, $240.00
8 - - - not exactly $1300.00 or $1400.00, but $1,243.35, as I

9 calculated. . .

* % % %
'THE COURT:
[217]
8 THE COURT: All right, is there any motion, after the
9 jury is dismissed?r ) ) o |
10 MR. MEADE: Yes. Thehdefendant; Viréinia—Carelina,

11 by counsel, moves the Court to set aside theﬁuerdictxon the
12 ‘ grounds 1t 1s contrary to the 1aw and ev1dence, and on the

13 grounds prev1ously stated at the conclu51on of plalntlff'
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evidehce, and all the evidence. I also ask the Court to set

aside the verdict and grant a new trial on the grounds that
error was committed in refusing the motion for mistrial, and
finally, I move the Court to set aside the verdict, and grant a

new trial-on the grounds that the verdict is excessive.

* % * %
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