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BILL OF COMPLAINT 
(Filed June 5, 1973) 

Come now the Complainants, Edward J. Riordan and James 

O. Day, who respectfully file this bill of Complaint and say: 

1. T~~ Complainant, Edward J. Riordan, is one of the 

owners of Lot -137, ' section 2, Westwood Park, as the said 

' subdivision is duly dedicated, platted and recorded in Deed 

Book 1988 at page 246, among the land records of Fairfax County, 

Virginia, and the Complainant, James O. Day, is one of the 

owners of Lot 138, Section 2, Westwood Park, which is dedicat-

ed,piatted, and recorded as aforesaid. 

2. The Defendants, William F. Hale and Frences L. Hale, 

his wife, are the owners of Lot 141 in the aforesaid subdivis-

ion of Section 2, Westwood Park, and the said William H. Finein 

a nd Irene L. Finein, his wife, are the owners of Lot 145-A, 

of a resubdivision of Section 2, Westwood Park. 

3. The deed of dedication to the subdivision of Section 

2, Westwood Park, which is recorded as aforesaid in Deed Book 

1988 at Page 246, imposes certain restrictive covenants upon 

all of the lots in the said subdivision. A copy of the said 

restrictive covenants is attached hereto and made a part of 

this bill of complaint and the provisions of the said restrict-

ive covenants is attached hereto and made a part of this bill 
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of complaint and the provisions of the said restrictive covenants 

apply to all the lots in the said subdivision. 

4. Under the terms of restriction 2 and restriction 4 

of the said restrictive covenants recorded in Deed Book 1988 

at p age 246, no fence or wall shall be erected, placed or alter­

ed on any lot nearer to any street than the minimum building set­

back line, unless the same shall be approved as set forth in 

res t riction 9 of the said restrictive covenants. In restriction 

4, the minimum building setback line is located 25 feet from the 

front lot line and 25 feet from any side street line, and it is a 

violation of the said restrictive covenants to erect a fence 

closer than 25 feet to any front lot line or to any side street 

line. 

5. Notwithstanding the provisions of the said restrictive 

covenants as aforesaid, the Defendants, Hale and Finein, have 

proceeded to erect fences on their respective lots which are 

closer to the side street lines than the 25 feet minimum set­

back lines established in the said restrictive covenants. The 

Defendants, William F. Hale and Frances L. Hale, his wife, have 

erected a chain link fence that is much closer than 25 feet to 

the northerlyillile .of Allan Avanee and the Defendants, William H. 

Finein and Irene L. Finein, his wife, have erected a wooden fence 

that is much closer than 25 feet to the westerly line of Remington 

Street. None of the said Defendants obtained approval to build 
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the said fences as required by restriction 9 and the said 

fences have been erected in clear violation of the provisions 

of the said restrictive covenants. 

6. As owners of lots in the said subdivision of Section 2, 

Westwood Park, the Complainants are interested parties and 

are authorized to institute this :proceeding for the enforce-

ment of the said restrictive covenants. 

Whereupon, the Complainants pray that an order may be 

entered which will require the Defendants to change the location 

of the fences which they have erected so that the same will 

be no closer than 25 feet to the northerly line of Allan Avenue 

and no closer than 25 feet to the respective easterly and 

westerly lines of Remington Street. The Complainants also 

pray that they may recover from the Defendants the Court Costs 

and attorney's fees which they have expended and which they 

shall be required to expend in this matter. 

1) ***** 

APPLLCABLE RESTRICTIVE COVENANTS 
FILED WITH BILL OF COMPLAINT. 

2) No building shall be erected, placed, or altered on any lot 

until the construction plans and specifications and a plan show-

ing the location of the structure have been approved by the 

architectural control committee as to quality of workmanship 

and materials, harmony of external design with existing structures 
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and as to location with respect to topography and finish grade 

elevation. No fence or wall shall be erected, placed or altered 

on any lot nearer to any street than the mi nimum building set-

back line unless sirililarly approved. 

provided in Paragraph 9, hereof. 

3) ***** 

Approval shall be as 

4) No building shall be ~~eeted on any lot nearer to the front 

lot line or nearer to the side street line than the minimum 

building setback lines shown on the recorded plat. In any evenq 

no b u ilding shall be located on any lot nearer than 25 ft. to 

the front lot line, or nearer than 25 ft. to any side street 

line. No building shall be located nearer than 10 ft. to an 

interior lot line, except that no side yard shall be required 

for a garage or other permitted accessory building located 30 ft. 

or more from the minimum building setback line. No dwelling 

shal l be located on any interior lot nearer than 20 ft. to the 

rear lot line. For the purposes of this covenant, eaves, steps, 

and open porches shall not be construed to permit any portion 

of a building on a lot to encroach upon another lot. 

5) ***** 

6) ***** 

7) ***** 

8) 8**** 

9) The architectural control committee is composed of: 

Marshall w. Coffman, Hugh M. Mccaffrey, J r . and James R. Harris. A 
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majority of the committee may designate a representative 
i • 

to ~ct . for it • .. In the event of death or resignation of any 

member of the committee, the remaining members shall have fu i <l 

authority to designate a successor. Neither the members of 'the 

committee, nor its designated representatives, shall be ent1~led 
' 

I .:. 1 
to ;any compensation for services performed pursuant to this .. 

covenant. At any time, the then record owners of a majority 

of the lots shall have the power through a duly recorded written 

instrument to change the membership of the committee or to 

withdraw from the committee or restore to it any of its powers 

and duties. 

10) The committee's approval or disapproval as required in 

these covenants shall be in writing. In the event the committee, 

or its designated representative, fails to approve or disapprove 

within 30 days after plans and specifications have been submitted 

to it, or in any event, if no suit to enjoin the construction 

has been commenced prior to the completion thereof, approval 

will not be required and the related covenants shall be , deemed 

to have been fully complied with. 

11) ***** 

12) Enforcement shall be by proceedings at law or in equity 

against any persons or persons violating or attempting to 

violate any covenants, either to restrain violation or to recover 

damages. 
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ANSWER 
{filed July 3, 1973) 

COMES NOW the Defendants William F. Hale and Frances L. 

Hale, his wife and files this their answer to the Bill of 

Complaint and respectfully states unto the Honorable court as 

follows: 

1. That they neith.er admit nor deny paragraph 1 and pray 

for strict proof thereof; and 

2. That they admit paragraph 2 of the Bill of Complaint; 

and 

3. That they admit paragraph 3 of the Bill of Complaint; 

and 

4. That they admit paragraph 4 of the Bill of Complaint; 

and 

5. That they admit paragraph 5 of the Bill of Complaint 

and further states unto the Court that prior to the construction 

of the fence by Defendant William F. Hale and Frances L. Hale 

that 

a. A number of other fences were so constructed in 

the subdivision without protest or court action. 

b. The fence of William H. Finein and June L. Finein 

was constructed at least one year before that of 

Defendants William F. Hale and Frances L. Hale 

without complaint, objection or court action by 

the Complainants. 
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c. Complainants observed the fence being constructed, 

permitted the fence to be completed and waited in 

exces$ of thirty days to make their objections known 

to Defendants William F. Hale and Frances L. Hale. 

d. Complainants failed to file a suit to enjoin the 

construction of the fence before its completion and 

did by their failure, in accordance with paragraph 

10 of the restrictive covenants, negate the require-

ment of approval and render the covenants compiled 

with. 

e. Complainants waited almost a full year after the · 

fence was completed before bringing this action. 

6. They deny paragraph 6 of the Bill of complaint and pray 

for s t rict proof thereof and further say u n to the Court that by 

virtue of t~e facts alledged in paragraph 5 of this answer that 

the Complainants are estopped to now ask for the enforcement of 

the covenants alledged to be violated. 

NOW THEREFORE having fully answered the Bill of complaint, 

Defendants William F. Hale and Frances L. Hale pray that the Bill 

be dismissed with attorney and reasonable cx:>st to them in this 

behalf expended. 

ANSWER OF DEFENDANTS FINEIN 
(filed June 27, 1973) 

Come now the above named defendants and state as follows: 

1. They admit the allegations contained in Paragraph 1,2,3 and 

4 of the Bill of Complaint. 
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2. That they admit of building a fence as alleged in Paragraph 

5 and deny the remainder thereof. 

3. That they ·neither admit nore deJ:¥ the allegations contained 

in Paragraph 6 thereof. 

4. That the tenns of the covenants as contained in Paragraph 

10 thereof render said covenants void and unenforceable and this 

suit moot. 

5. That the Plaintiffs have not sat i sfied the requirements 

imposed upon them by equitable maxims prior to coming into equity. 

Wherefore, these Defendants pray that the Bill of Complaint 

be dismissed in its entirety. 

0 R D E R 
(Entered February 5, 1974) 

On the 9th day of January, 1974 came the parties hereto, by 

counsel and in person, upon the issues joined herein; whereupon 

the Complainants presented evidence in support of their prayer 

and Defendants respectively were granted leave to cross-examine 

each witness. And upon the tennination of the case for the 

Complainants, the Defendants respectfully move of the Court to 

strike the evidence presented, which Motions were duly considered 

by the Court, and it being of the opinion that they ought to be 

granted, it is therefore hereby 

ORDERED, DECREED AND ADJUDGED that the evidence presented by 

the Complainants severally and jointly, be, and it hereby is, 

strick en, and the Bill of Complaint filed herein be, and it hereby 
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is, dismissed with prejudice. 

NOTICE OF APPEAL 
(filed March 5, 1974) 

Comes now the Appellants, .Edward J. Riordan and James O. 

Day, b¥, counsel, and respectfully note their appeal from the 

final order heretofore entered in the above styled suit on 

February 5, 1974, in the Circuit Court for Fairfax County. 

ASSIGNMENTS OF ERROR 
(filed March 5, 1974) 

Comes now the Appellants, by counsel, and state their assign-

ments of error in the above-styled suit as follows: 

1 . The trial court erred in granting the motion of the 

Appel l ees to strike the evidence at the conclusion of the Appel-

!ants ' case. 

2. The trial court erred in ruling that the Appellants were 

dilatory in instituting their suit against the Appellees, William 

H. Finein and Irene L. Finein, and that their equitable remedy 

would be denied because of the application of the doctrine of 

!aches. 

3. The trial court erred in ruling that the Appellants were 

dilatory in instituting their suit against the Appellees, William 

F. Hale and Frances L. Hale, and that their equitable remedy would 

be den ied because of the application of the doctrine of !aches. 

4. The trial court erred in permitting the fences which were 

erected by the Appellees, Finein and Hale, to remain in place where 

it was conclusively shown by the evidence that the said Appellees 
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had knowledge of the restrictive covenants applicable to the 
... 1 

erection of fences in their subdivision and that they had know-

ingly erected the said fences in violation of the said restrict-

ive covenants. 
J,.,­

, 1~ 

5 ~· 1 The trial court erred in other ways that are apparent , ... 
·1.-

in the face of the record. 

A transcript .of the testimony in this matter is in the pro-

cess of being prepared by the Court Reporter who was present at 

the hearing, and the same will be presented to the Court in 

accordance with the Rules of Court. 

10. 
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APPLICABLE fORTICl!S QT TRAN5¢'RIPT 

1 fRELIMINARY DISCUSSION: THE COURT AND COUNSEL: 
•I 

2 

3 THE COURT: All ~tght. As to defendant F1ne1n 

4 t hen,completed the fence lri May, '71. 

5 MR. GARNIER: Yes, sir. 

6 MR. McGINNIS:: And defendant Hale was May of '72, 

7 a year later. 

8 THE COURT: All right. Did you want to accept that, 

9 Mr. Conroy? 

10 MR. CONROY: Yee, Your Honor, I think we will 

11 st 1 p u la t ~ . 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

~
. , 

. " . . . 
• . 

. . ·'' 

·l 

"1 ., 
.! ' 

·,-~ 
- ·-·--- ----·- --- --- - --- -- - --- - ----+---" 

-~ l 
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2 
CROSS EXAMINATION OF COL. DAY: 

. ·1 

3 

4 MR. McGINNIS: Colonel Day, does that fence, in 

s any way, block your light? 

6 THE _WITNESS: Light? 

7 MR. McGINNIS: Yes. 

8 THE WITNESS: No, not at all. 

9 MR. McGINNIS: Does it block your cir? 

10 THE WITNESS: That you breathe? 

11 MR. McGINNIS: Yes. 

12 THE WITNESS: No. 

13 MR. McGINNIS: Does it block your view? 

i4 THE WITNESS: Not per se. It's objectionable to 

15 the view from my front window -- as you l ook out the ma in 

16 picture window -- and es you stand on the front porch, and 

17 as you drive up to the house. 

18 When you talk about view now, you've got to -- I 

19 must mention these points. 

20 MR. Mc.GINNIS:: Yes, but it doesn't block your view. 
( 

. '! 

21 THE WITNESS: No, not at the present time it doesn't l 

~ block any view. 

23 
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------..-------------- ------------ - -- ----- - ---·------....--
11 ") l ' 

1 

2 

3 

4 
CROSS EXAMINATION OF COL. DAY: 

5 

6 MR. GARNIER: As a matter of fact, CJlonel, you 

7 bought your property knowing full wFll th~t this pa rticulPr 

8 1 propertv h<:rl c fence on it, isn't thc>t correct, ~i r? 

9 THE WITNESS: Mr. Finein's oropErt y? 

IO MR. GARNIER: Correct. 

11 THE WITNES.3: Yes. 

12 l\~P . GARNIER: And it had cxi s t Fc o r. ·i.- '~ ., r o oert y 

14 t o thE time you bought it, isn't thet correct? 

15 THE WITNESS: Yes, it waf b u ~ lt whilE I was renting 

16 across. 

17 MR. GARNIER: All right. During the ti~e that it 

18 was being built and you were renting, were you concerned at 

19 that time about the regulations and the rules that are for 

20 the welfare of the community, as you have told us, in·the 

21 breakdown of the covenants? 

22 THE WITNESS: Well, obviously, I didn't --

23 MR. GARNIER ,: (Interposing) Well, obviously, you 

t---------------·- ---------- -- -----·---- --·- ------- - - ------

... 13 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

-
21 

22 

23 

didn't. 

MR .• CONROY: I think -- if Your Honor pleese, I 

don't think he finished his question. 

MR. GARNIER: I thought he hed Fnswered it. 

THE COURT: Is that your answer? Do you have 

anything to add to that? 

THE WITNESS: What was the quest i on? 

MR. GARNIER: Do you want to read the question? 

{Tne quest1on apoe~r i nB ~ n pa ge 30, 1tnes 
1( tnrough ~l, inclu s ive, reaa uack.) 

MR. GARNIER: Would you place on the record the 

fact that he said he would like to change that answer. Go 

ahead, Colonel. 

THE ~~TNESS: I was concerned about the appearance 

of the neighborhood that I bought the hou~e in. And, 

actually, there is no question a bout it, I will admit Mr. 

Plnein'e fence looks hEtter than Mr. Hale's fence. 

And it would proli el.Jly have never co:ne to my n.ind 

to bring any difficulty into this ~nlESG · oncer~in ~ Mr. 

Finein'e fence, unless Mr. Hale had buil t t~ 1s fence which 

I think le detracting from the neighborhood. 

14 ; ( 



2 

3 
RE-DIRECT EXAMINATION OF COL. DAY: 

4 

5 BY MR. CONROY: 

6 Q Colonel Day, was tt your testi:nony t hat yo u we re 

7 renting orooerty 111 this subdivlsiori at the t 1me tha~ Mr. 

8 Finein's fence went u p ? 

9 A Yes, sir. Thc=it's r i '! h t. 

10 c; Cid Mr. Finei11 Ever d 1 sc uf ~ ~ !~h y ') U t~e t u i ld t ri g 

11 o" t hie fence t efor~ h t° n ut !t uo? 

12 A No, s i r. 

13 Would you kn ".:' \1-' ?:· or o x1 : :: ~ :t- l/ ho·,., ~ '.'- 'l c:r , '.. r-i . t t":J '-, 

14 1 t took for thEt fe11ce ~- ,..; r~'J '..lo ':' 

15 No t 11ore t hen t wo c c; v ':". L 1 r< 1 I ~ ;-. ,•,;.!? :r r r- (' t 1 1 

16 a n ci I w c: :: re ri t l. n f e> t t ha t t 1 :nE ;: " :-1 e :- ::i E , ~ ': : '1 ·· '.Jr ri f rs f-::- r 

17 another statiori ner~F o f I C. '_ r ~ '1 ' l !. ') ' l r{ <- ri C ; F \' c l 0 L 0 f 

18 attention to Mr. Hale -- to ~lr. Fir1e in' f fenc e. 

19 But, I kno...,· I ca :ne ho :-r.e- o ri t- 2. oy c'1 ri i t wc; ::: ·..i p . 

20 And 1t was there. 

21 Q Now, with re s a r d to Mr . Ha l e 'f f er-ice , wh i ch was 

22 bu1 lt in the .Spr lng of l 172 , I 't: e-1'. eve. f"\• . . ; i. C 

2:1 discuss the butld1n ii o f a fErlC f wit h y ou ? 

1---- ---------- - --- -·- --- · - -· ---- --- -- -

15 

Mr . Ha le ever 
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1 A No, sir. 

2 Q And he is directly across the street from your '\ 

3 property? 

4 A Yes, sir. 

5 Q And how long did his fence take to go up? 

6 A Well, I don't know how long , but it wa s not t here 

7 in the morning when I went to work and it wc s in the 

8 afternoon when I came home. 

9 Q In other words 

10 A (Interposing ) And I went to work i n t ~ose days, 

11 in the Pentagon, about seven o'clock in the morn i ng , gett i Yl g 

12 back about six . 

13 Q And that construction was completed i n a day, is 

14 tnat your testimony? 

15 A Yes, sir. 

16 MR. CONROY: That's all I have of Colonel Day, 

17 Yo ur Honor . 

18 CROSS EXAMINATION 

19 BY MR. McGINNIS: 

20 Q Colonel, it has been stipulated t~a t Mr. and Mrs. 

21 Ha le' s fence was fin is hed on May 10, 1 97 2 . 

22 A (Nodding head) 

23 Q Is that correct? 

16 
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1 A I believe that's correct. 

2 THE COURT: It's still May of ' 72 , which WC'JS a 

3 ' stipulation. The specific day was May 18, '72 , Mr. Con.r oy? 

4 The stipulations I hav f were that the .Finein fence 

5 was completed May of '71, and the Hale fence, May of '72. 

6 MR. CONROY: I think we would accept May 10th, as 

7 being the date. 

8 THE COURT: All right. That'll be the stipulation. 

9 All right, sir. 

10 BY MR. :Mc.GINNIS : 

11 Q Colonel, why did you wait one year a nd thirty-two 

12 days to file suit? 

13 A Well, I'll try to go through that as best I ccn. 

14 I think 

15 MR. GARNIER: (Interposing ) Your Honor, I don't 

16 think we're interested in what he thinks -- we're ask i ng 

17 what he did. 

18 MR. CONROY: Your Honor, he asked him why he did it, 

19 and I think the man's entitled to answer the question. 

20 THE COURT: He can answer. I' 11 8verrule the 

21 objection. Proceed, sir. 

22 THE WITNESS: Why I waited that long. Well, I 

23 began to approach the peopl~ in the area to see if they had 

~----~----------------------------------------+---
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I 

1 similar . feel,i.ngs .,!;hat I did. 

2 Because -- and then tt ~?came obvious that there 

3 were some people who had similar feelings. And I was 

4 reluctant to begin, or even aporoach Mr. He le. 

5 First of all, because I heve a tremendous respect 

6 for the rights of an individuel and whet he does with ht~ 

7 property. 

8 So, I didn't want to hurt his fee lings. That was 

9 one thing. 

10 And then--as trying to find out as best I could 

11 co~cerning was there anything legal vou could go on --

12 and then we did go to the associatior~ --:nembers of tne 

13 committee regarding who involved themselves -- the Westwood 

14 Civic Association • 

. 15 THE COURT: When you talk about committee, you 

16 talking about the Westwood --

17 THE WITNESS: ~Interposi ng ) We 're t2 l ktng about 

18 the Westwood Civic A~~oc ia tion comm ittee. 

19 THE COURT: All right. 
I 

20 THE WITNESS: And we find out that, yes, there were 

21 covenants that existed and could probably be enforced. 

22 And they wrote a letter, but it appeared that Mr. 

23 Hale was not going to abide by it. And then we talked to 

... 18 
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1 him -- Mr. Riordan end I talked to Mr. Hale pr1vetely abo~t 

2 it. Approaching him the best way we could in the hope he ~ 

3 would see fit to teke it down. .. 
~ 

4 And then, we discussed the situation with one law 

5 firm and then.-.decided on Mr. Conroy. 

6 And because of tht slowness of the proceedings, I 

7 guess, it took that long. 

8 BY MR ~ .Mc.GINN·IS·: - ---
,--

9 Q Now, when did you have your conversation w 1th Mr. 

10 and Mrs. Hale? 

11 We didn't have it with Mr. c:nd Mrs. Hale; we had 

12 it with. Mr. Hale, and that wa~ in September. 

13 Q September of 1972? 

14 A Yes. 

15 Q And whet contact did you hBve with Mr. HAle tetween 

16 September of '72, end June 12 of '73? · 

Ii A I didn't heve eny contact with h i m during that 

18 ptriod bpceuse of the rP1eon~ l'vP already ft2ted. 

19 

20 

21 

22 

23 

11 19 



1 

2 
CROSS-EXAMINATION OF COL. DAY: 

3 BY MR. GARNI Eh : 
. 
" 4 Q Colonel, how would you descri be the make - up of the 

""'· 5 fence on my client's property? It's not an iron fence, rl s 
..... 

6 .. 1t? 

7 A Mr. Fine1n's fence? 

8 Q Yes. 

9 A It's a nPt. 11 ral wood fence, I bEl ~e ve. It mi ~ ht 

IO have been painted with red. 

11 Q All right. And you sey that it went up over night? 

12 A I don't recsll if it went un over night, but I 

13 know it went up rapidly. 

14 Q Well, you told us that you came home one day and 

15 there .it was. 

16 A That's right. 

17 Q Is that correct ,1f I tel~ you it took two weeks to 

18 construct, would you say that was wren~, sir? 

19 A I wouldn't be cble to scy whether it wcs wrong or 

20 riot. 

21 Q As a matt~r of fact, the p~ les to hold the fe~ce 

22 went into the property long before the fe~ce, itself, went 

~ up, isn't that correct, sir ? Or do you know? 

f-------------------- --- - ··- - - ---- -·---· .. ··-- . ·-·-----------------

20 



A I don't recall. 

2 Q All right. In fact, the only re~son you s a y it 

3 went up overnight is because you paid no cttention to what 

4 was going on across the s treet, 1s r 't that correct, s i r? 

5 

6 

7 

8 

9 

A 

Q 

A 

Q 

A 

No, I said that because (Witness pauses) 

Th' answer is yes~ I~n't that correct, sir? 

No, the answer is not yes. 

What is the answer? 

The answer is that I went to work one day and Mr. 

10 Finein's fence was up when I got home that afternoon. 

11 Q Well, how do you explain, si r, not knowing that this 

12 construction was going on for two weeks in advanc~? 

13 A Well, I gueRs not oaying a t t ent i on to i t, b ut it 

14 wasn't as noticeable -- the construction ~oj ng on wa sn't as 

15 noticeable as the fence wes. 

16 Q So, you don't know for how l ong the constr ~cti~n 

17 was taking place, isn't that correct, sir? 

18 

19 

A 

Q 

No, I don't. 

And you do know, do you net , t ha t the first p ~sts 

20 have to go in before the fence of th i s type goes in , isn't 

21 that correct, sir? 

22 

23 

A 

Q 

That's correct. 

And if you paid attention to what was going on 

21 



Ii 

48 

1 

2 

3 

4 

5 

around you to protect these covenants, you could hav e ~o~e 

t o my client when he put the oosts in sa id, "Hey', ho1d up a 

s econd. " 

A 

You could have done tha t , coul dn't you, Co lone l ? 

Not likely because I was a renter a t that ti:ne, 

6 and had no knowledge and had never owne d a house before . 

7 Q So, you didn't care then at that t i ~e, one wc y 

8 or the other, isn't that correct? 

A 

Q 

No, that's ~ot ri ght. 

Well, you said it's not likel y becP.use you're P. 

9 

10 

11 renter and you'd never owned a house before. Wha t did you 

12 , ean by that, sir? 

13 A I mean that this house in Vir ginia i s the first 

14 one that I ever bought. 

15 Q Well, how does that e f f ect you in going to my 

16 client and saying, "Look, yc u 've got yo ur posts in a p l ace 

17 that I don't like; remove the n .• " 

18 

19 

20 

21 

22 

23 not? 

A 

Q 

A 

Q 

You could have done that, coul d you not? 

I could have, but it's not -­

(Interposing) Why didn't you do it? 

Go talk to ~i~ about the posts? 

Yes. You knew wh y the posts were going up, di d you 

22 . 
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, . 
' 1 A Because --

.. 2 Q (Interposing) What did you think the posts were 

3 going up for, Colonel? ~ 

4 A Well, they were probably going up for a fence. 

5 Q Ah, very good. And after the posts go up, the 1 

6 fence goes up, right? 

7 A Right. 

8 Q All right. And so you, as ~n intelligent ~en, c 

9 leadel" in our army, knows that it's much ~ore exoensive to 

10 remove an entire fence than it is to remove a few posts, 

11 isn't that correct, sir? 

12 A That's right. 

13 Q .So, had you been as concerned at that time as you 

14 claim to be now you could have gone to my client and said, 

15 "Look, move the posts a few feet back and we'll save a lot 

16 of grief'~ · " l•n't that correct, sir? 

17 A No, sir. 

18 Q You coulpn't have done that? 
I 

19 A Well, I could have done that~ 

20 Q Well, why didn't you do it, sir? 

i 
21 

' 
A Because as I seid, I was a renter. 

22 Q Which means what to you? 

23 A That I rent in this community. I'm going to keep 

23 
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1 my property that I rent in respectab l e appearance . 

2 Q How did that restrain you froffi going to my client 

• 3 and asking him to remove ~he posts? 

4 MR. CONROY: Your Honor, I th i nk he answered the 

5 question ~ . He said that he was a renter in the community, 

6 not a -property owner. I think that answered it. 

7 MR. GARNIER: You could have gone to your landlord, 

8 could you not? 

9 THE WITNESS: I didn't know there -- I didn't even 

10 know that covenants existed on a thing like this at that 

11 time. And I felt that, perhaps, if he wanted to build the 

12 fence, he had that right. 
t 

13 At that time, I didn't know what the Westwood Park 

14 rules were • . 
.,, 

15 · BY ftlR • GARNIER : 

16 Q In fact, when you came home when the fence had 

17 · come up by magic in the course of the da y, you went over to 

18 see my "client, did you not? Do you remember that? 

19 A I heard you say that. I think Mr. Finein and I 

20 talked about that fence. I don't remember going over that 

21 day. 

22 Q All right. What did you say to him, sir? 

23 A I don't recall. 

24 



.I 
:' 

!• 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 
: ~ 

15 

16 

17 

18 

19 

20 

21 1 

22 

23 

·,j 

51 

Q May I suggest to you that you said to him, it was 

a very "fine-looking fence". 

A I don't recall my exact words. 

Q Well, give me a paraphrase of what you think you 

said to him. 

A I probably said, "-We 11, I see you built a fence." 

Q All right. That was a shrewd observation. What 

else did you say to him? 

A Well, perhaps I said, 11 \\ell, it looks pretty good." 

Q All right. Did you say anything to him about 

being concerned about the fact that he was obstructing 

anything or affecting your we.y of life? 

A No. 

Q You didn't object t o the fence a t that time, isn't 

that correct, sir? To the fence its e lf. 
"' 

A Well, that's correct. I did not. 

Q All right. 

A But I must 

Q (Interposing) What's happened to that fence, or 

being done to it since May of 1971, that's made it objectiona le ·. 

to you now? 

A Well, since May --

Q (Interposing) The fence itself. 
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1 A The fence hasn't been changed that I know of. 

2 Q A 11 right. So, it is in the same condition today 

I 
it that beaut ifu 1 day when you went to see him as was on 3 

4 .and said, "Isn't it a fine fence you've got here, 11 right? 
I 

5 A I didn't say it was a fine fence • That's not 

6 a very· good word. That's your word. 

7 Q A very good word. All ·rtght, whatever word you 

8 want to use. What word do you want to use? 

9 A If I said it, I don't recall specifically saying 

10 it. 

11 Q Do you deny saying it? 

12 A I do not. 

13 Q Was there any other reas on? 

14 It would ha~e probably been something like, "Well, 

15 it looks pretty good. 11 

16 Q Was there any other reason for going over to see 
I 

17 Mr. Finein on that day? 

18 A Except that I saw him out in the yard and would try 

19 to be neighborly. His son and my son are very good friends, 

· 20 and so are he and I. 

21 Q Well, had you gone over his yard in the pr·ec."edirtg, 

22 two weeks? / 

23 A I don't think so. 

.. 26 
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1 Q .All right, sir. .Are you on the architectural 
cl. •' ~ 

. ; '1 I, . .. 

2 
•. •c1 1 

c'ommi t tee? ' i 

3 .A No, sir . 

4 
. -4 Q Are you on the civic committee? 

5 .A The civic association? 

6 Q The civic association. 

7 .A I believe so . 

8 Q You don't know? 

9 A I don't know for sure. 

10 Q Well, what makes you think you are? 

11 A I think my wife paid the dues. 

12 Q .Are you an officer in the association in any way? 

13 A No, sir. 

14 Q Have you asked the architectural committee to bring 

15 the 1awsuit here? 

16 .A Yes . 

17 Q Well, you just finished telling us you didn't even 

18 know who they are. 

19 A I told --

20 Q (Interposing) Didn't you tell Mr. McG1rin1.s you 

21 didn't know who they were a few minutes ago? 

22 A I asked the -- we asked the officers of the civic 

23 association. 

' 
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1 :..• r Q I'm asking about the architectural committee which 

2 is referred to in the covenants that you're relying upon 

3 here today, sir. Did you go to them and ask them to file a 

4. lawsuit ? 

5 

6 

A 

Q 

I did not. 

Did you ask any of these people on the arc hit ectura 

7 committee to take any ste ps on behalf of t h~ 0~~0cia t i on 

8 to enforce the covenants? 

9 A 

10 t h8 t . ! s 

11 Q 

12 sir. 

13 A 

14 Q 

15 A 

No t the me mber s of t he Brchitectura l commi t t ee , but 

(Interposing) That's what I'm ask ing yo u abou t, 

They're members of the civic commi t t ee. 

Well, you --

(Interposing) I did not ask Mr. Member of the 

16 architectural committee to do anything . 

17 Q 

18 sir? 

19 A 

20 Q 

21 Colonel? 

22 

23 

A 

Q 

In fact, you don't even know who they are, do you, 

I can't recall their names right offhand. 

Well, when is the last time you could reccll them, 

It would -- (Witness pauses) 

A pretty long time ago, isn ' t it, Colonel? 
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1 A Well, I don't know that I could ever have celled 

2 their names. 

3 Q All right, s1r. But, have you ever read the 

4 covenants that you're relying on here today, s1r? 

5 A Yes .. 

6 Q Is it not a fact that the archi t ectural committee 

7 is the body charged with taking action to prevent this type 

8 of thing? 

9 A I believe that's correct. 

10 Q All right. Is there anything in these covenants 

11 about the civic association doing anything? 

12 A I would have to read it again. 

13 Q Do you want to tske a look at them, sir? Or would 

14 you accept my word for the fact that there is not? 

15 MR. CONROY: Your Honor, we'll accept his word 

16 that it's the responsibility of the architectural · committee. 

17 THE COURT: All right, sir. 

18 BY MR. GARNIER: 

19 Q Now, Colonel, when you filed this lawsuit, you told 

20 us you were very concerned about the rights of other people 

21 using their property in any way they want , isn't that correct, 

22 sir? 

23 A That's right. 

l 
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' 
1 Q When is the last time prior to the filing of the 

2 lawsuit, that you had read these covenants? 

3 A Well, I don't read the covenants dally or weekly 

4 or even monthly. I think probably last fall. 

5 Q Well, you told me, Colonel, that you, when you moved 

6 in you did not receive e copy of the covenants, isn't that , 
7 correct, sir? 

8 A That's right. 
. ! 

9 Q Did you ever receive a copy of the covenants? 

10 A Yes. 

11 Q When did you receive a copy of thf· covenants? 

12 A When I asked the people who hanc lec my house for 

13 me when I bought it. 

14 Q And when was that, sir? 

15 About May of last year. 

16 Q That would be May of 1973? 

17 A No, it was probably before that. It was in -- I'm 

18 sorry, it would have been in the fall of '71. 

19 Q All right. So, from the fall of 1971 to May of 

20 last year when you retained c o~nsel, you had a copy of these. 
-. 

21 A Yes. When we 

22 Q (Interposing) All right. And in the fall of 1971, 

23 why did you ask for e copy of the covenants, sir? 
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\. 
I 

I 
~ ~-~ A Because I wanted to read them. 
\; 

Q For what purpose? .. 

A To determine what the covenants were that existed 

Q (Inte~posing) Was there anything in particular 

:;that you were looking for? 

A 
I Yes, fences. 

Q Fenues. At that time, how many fences were there 

in the subaivision? 

A Well, M~. Finein's was there. 

Q All right. But you weren't concerned about Mr. 

Finein's fence, were you? 

A I was not concerned about his fence until --

Q (Interposing) So, why were you reading tne covenan1s, 

to look for wnatever there might be in the covenants about 

fences? 

A Could I finish the statement I' m trying to make? 

MR. CONROY: Yes, sir. 

MR. GARNIER: Well, if he wants t o object, he'll 

object. That's what you pa id hi m for, right? 

THE WITNESS: I would like to finis h my sentence. 

BY MR. GARNIER: Well, \'1hat ques tion are you answer~ng 

now, or do you \crlow? 

A Yes. The one you just asked me when you were 
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1 charging me, sir. 

2 Q _ Which ts what, sir? Do you know my question? 

3 A I don't recall exactly your quest i on. 

4 Q Do you want me to rephrase it for you? 

5 A Yes, do so. 

6 Q Why is it in the fall of 1971, when you had no 

7 objections to the Finein fence, you bothered to get these 

B so you could find something in there about fences? 

9 A Because a fence had been built t ha t was very 

10 objectionable to the community. 

11 Q In the fall of 1971, sir? You sure that ' s what 

12 you want to say? Or do you w~nt to chan ge that answer, too? 

13 A we·11, watt c minute. N') , it would have been the 

14 fa 11 of '72. 

15 Q Ah, so the fall of ' 7? . Now, the Ha le fence has 

16 been built and you want to get a copy of t hese? 

17 A That's right. 

18 Q O.K. So, there was nothing about the Fine1n fence 

19 that sent you running to get the covenan~s, i ~on't that 

20 correct, sir? 

21 A That ' s r 1ght . 

22 Q And when you got & copy of these covenants, because 

23 you objected to the other fence and now to my client's fence 
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1 also, apparently, what did you find in them . that aroused 

2 you in any way? 

3 A Well, that there was certain rules and regulations 

4 re garding the building of fences and ot her buildings or 

5 whatever might be built. 

6 Q And that's what might be -- t hat's wnen you went 

7 to the civic associ~tion? 

8 A No, we had already gone to the civic associat i on 

9 shortly after Mr. H~le built his fence. 

10 Q You mean that you had got the covenants after you 

11 had gone to the civic association? 

12 A I believe I got my particular coveDent. 

13 Q Well, why didn't you leave it up to the civic 

14 association to do something in your behalf? 

15 A Well, they apparently started to do something, and 

16 I didn't feel it was a good cause -- or not a g6od - cause, 

17 but that we could get Mr. Hale to remove his fence. 

18 Q Well, eventually you and Mr. Riordan ended up gettin 

19 t ogether, isn't that correct, sir? 
I 

20 MR. CONROY: Your Honor, I think that's obvious 

21 from the pleadings they got together and filed the lawsuit. 

22 MR. GARNIER: That may be obvious, but I may want 

23 to question him about it. ~ould that be all right? 
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1 l. THE WITNESS: Well, Mr. Riordan and I discussed 
"i 

2 
"' th 
this early - .!. . 

3 BY MR. GARNIER: 

4 Q Well, tell me how this team was formed. How di d 

5 i t come about that the two of you got together? 

6 A Well, we're neighbors, we're friends, we both object 

7 to the fence. 

8 Q Did you try to bring any of the ne ighbors in on it? 

9 A I think 

10 MR. CONROY: (Interposing ) Your Honor, I object. 

11 I think that's irrelevant whether they bring any other 

12 ne ighbors in or not. They filed the suit themselves. 

13 MR. GARNIER: I'll withdraw the question. 

14 BY MR. GARNIER: 

15 Q At the time you decided to file the lawsuit, were 

16 you familiar with paragraph ten of this restrictive covenant? 

17 A Yes. 

18 Q Do you know what it says? 

19 A I can't quote it right now. 

20 Q Well, tell me what it says in paraphrasing . 

21 A I would have to look at it. I have not memori zed 

H the covenant. 

23 Q Well, is it not tr4e that it says that if no suit 

-~ 34 .. 
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1 is filed within ten days from the comp l etion, or in any · ev~ntJ 

2 prior to the completion of the building of the fence, that 

3 this is deemed to be approval by the committee? 

4 MR. CONROY: Your Honor, objection. The covenant 

5 doesn't say that, Your Honor. It does not say prior to the 

6 building of the fence. 

7 MR. GARNIER: Well, let me read it to you, Colonel. 

8 Are you aware of the fact that it says, "or in any event, if 

9 no suit to enjoin the construction has been commenced prior 

10 to the completion thereof, apprcval will not be required 

11 and the related covenant shall be deemed to be fully complied 

12 with." 

13 Are you familiar with that, Eir? 

14 A I'm familiar with one of the points in there being 

15 ·s 1..mi lar •. 

16 Q Well, you know that's in t he re , i s ~ 't that correc t , 

17 sir? 

18 A Ye s , but --

19 Q (Interposing) And you knew that wes in there at 

20 the time that you saw Mr. Conroy? 

21 MR. CONROY: Your Honor, I think he should let him 

22 finish his answer. 

23 THE COURT: Sustained. This is just one question 

35 



62 
·.,. . ... . 

'"' I 
,., 
' 

1 ·at a time. Go ahead and answer. i 
I 

2 THE WITNESS: 
t 

But it would seem to me that it WQUld 
' 'r .. 

3 not be reasonable for somebody to built a fence in a very 

4 short period of time -- like in a period of one day ~ 

5 MR. GARNIER: Well, you don't know then t hat he 

6 took one day, do you? 

7 MR. CONROY: Your Honor, he testified. 

8 THE WITNESS? Are you talking about Mr. Ftnein's 

9 fence? 

10 MR. GARNIER: Yes. You don't know that he too~ one 

11 day, do you? 

12 THE WITNESS: That's true. It mi ght have been the 

13 posts and so forth, might have been set up prior to the one 

14 day. 

15 BY MR. GARNIER: 

16 Q That's rignt. And in any event, had his fence taken 

17 s ix months to build, and had you known about 1t for six . mon.th , 

18 you would not have done anything about it, isn't that correct 

19 sir? 

20 A In the case that I was a renter at the time, and not 

21 having any knowledge of the covenants, I probably would not 

22 have. 

23 Q And even after you bought, before Mr. Hale put up . 

36 
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his fence, you would not have done anything about it. 

2 Because you felt this was a pretty good-looking 

3 ! fence, isn't that correct, ~!r? .. 
I 

4 A That's right. 

5 Q All right. Thank you. 

6 MR. GARNIER: That's ell I have, Your Honor. 

7 THE WITNESS: But, sir --

8 MR. GARNIER: You've ens~ered my question, str. 

9 Your couneel cen aek you if he went~ to. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
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1 VICTOR H. BLOMQU~ST 

~ ~ 
2 . ~as called as a witness, and after having been duly sworn, 

3 was examined and testified as follows: 

4 DIRECT EXAMINATION 

5 BY MR. CONROY: 

6 Q Would you state your full name, please, sir? 

7 A Victor Hugo Blomquist. 

8 Q And where do you live, Mr. Blomquist? 

9 7422 Fairwood Lane in Westwood Park, Falls Church. 

10 Q Now, Mr. Blomquist, how long have you Lived at that 

11 ad dress? 

12 A Since the 7th of July, 1970 -- 1962. 

13 Q And did you buy it from the developers? 

14 A Yes, I did. 

15 Q And who were the developers at that time? 

16 A Kaufman and McCaffrey, and I believe there was a 

17 third party, but they were the principal builders. 

18 Q Now, what is your occupation, Mr. Blomquist? 

19 A I'm retired. 

20 Q Do you have any connection with the administration 

21 of the covenants in ' any way? 

22 A · In 1967, the Kaufman anc McCaffrey had completed 

23 their work in the constructi_on of this community, and the 
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1 president of the association at that time, when they were 

2 ~ontacted by Kaufman and McCaffrey --

3 MR. McGINNIS: (Interposing} I object, Your Honor, 

4 on the grounds of hearsay. 

5 THE COURT: All right. Sustained. You can just 

6 say what happene-d. 

7 BY MR. CONROY: 

8 Q Let me ask you this, Mr. Blomquist, did there come 

9 a time when you became a member of the architectural control 

10 committee? 

11 MR. McGINNIS: Objection, Your Honor, that' s 

12 irrelevant and immaterial. 

13 MR. GARNIER: Now, he's not suing on that. He 

14 is suing on the basis of what is provided about this, 

15 as it is incorporated in the pleadings if Your Honor. 

16 And the lawsuit-~ this gentleman's name does not 

17 appear on it. And the:. committee' specifically named in the 

18 covenants and he's not one of them. 

19 MR. CONROY: Well, Your Honor, I think i t's necessar~ 

20 t o show what happened in the original com~ittee. If Your 

21 Honor will read these restrictions, it names these three 

22 gent le men. 

23 MR. McGINNIS: But. it also establishes the procedure 
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1 for filling vacancies and for creating a new committee. 

2 ., MR. CONROY: 
II I 

Your Honor, it says -- it says, in 

3 t he event of the death or resignation of any member of the 

4 c;ommittee, the remaining members shall have full authority 

5 to designate a successor." 

6 THE COURT: Well, what do you intend to show with 

7 this witness? What's your proffer, Mr. Conroy? 

8 MR. CONROY: I intend to show, Your Honor, that by 

9 Mr. Kaufman, Mr. McCaffrey and Mr. Harris, who were the 

10 original architectural committee, that they resigned by 

11 letter to the association. 

12 Resigned and that they appointed Mr. Blomquist, Mr . 

13 Culpeper and Mr. Freeman as the members of this committee. 

14 MR. McGINNIS: Your Honor, if Your Honor please, 

15 the restrictive convenants themselves in paragraph nine s2y, 

16 "at any time, the then record owners of the majority of lot 

17 holders shall have the power through a newly recorded written 

18 instrument, to change the membership of the committee, or to 

19 withdraw from the committee, or to restore to it any of its 

20 powers and duties." 

21 MR. CONROY: That's what it says, Your Honor, but 

22 I believe, what we're talking about here -- that's an 

23 additional stipulation. There is no requirement here that 
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when the original three members of thi s committee resigned, 

2 that they have to do that by recorded instrument. 

3 What we're planning to show, Your Honor, is that 

4 Mr. Blomquist is the successor -- a du ly authorized succe~sor 

·-
5 , to the three original members. 

6 And that he and the other two have been working. 

7 THE COURT: Let me see the copy,if one of you all 

8 has the original restrictive covenants. 

9 MR. McGINNIS: The cop y in the file is not thF t 

10 clear. 

11 MR. CONROY: (Handi ns ) 

12 THE COURT: (Exsmining document) YJu e re saying 

13 that all the original three resigned, is that correct? 

14 MR. CONROY: That's correct, Your Honor. 

15 THE COURT: That ' s ypur posit l<;>n. 

16 MR. CONROY: That's our position. That's . what I'm 

17 having Mr. Blomquist testify to. 

18 MR. .McGINNIS:: If Your Honor please, it goes 
II 

19 further to say,that a majority of the lot ow~ers can change 

20 the committee. 

21 '~nd it must be changed by duly recorded instrument." 

22 THE COURT: All right. Let me just take about a 

23 ten-minute recess. This would probably be a good point. I'll 

I_ 
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1 t
1
a l<:e a ten- minute recess. 

2 
' (Thereupon, there was had a ten-minute 

3 recess.) 

4 THE COURT: Is t here any further a r gument on t his? 

5 MR. GARNIER: I hcve one word, if Your Honor ple ~~ e. 

6 As I read paragraph nu111ber nine, and with refereuce to the 

7 appointment of a successor, the paragraph against binding 

8 on the parties provides, "in the event of death or resignatio 

9 of any member of the committee, the rema ining members sha l l 

10 have full authority to designate a succe ssor." 

11 I submit to the Court that this is not the case 

12 here. When we have the resignation of t he entire committee, 

13 which means that there is, in fact, nobody left to appoint 

14 or designate anybody else to succeed them, that is not what's 

15 pr ovided in paragraph number nine. 

16 And, of course, we would further object t p a let ~er 

17 a s just being rank hearsay,as none of the people who drafted 

18 t he letter would be here to testify. 

19 THE COURT: And would you try srE you going to 

20 try to show that the three resigning ones designated him as 

21 a successor? 

22 MR. CONROY: Yes, Your Honor. That's what I w~s 

23 just going to ask Mr. Blomquist. 

' 42 ' 
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1 THE COURT: All right. Do you have anything in 
I i 

2 writing? 

3 MR. CONROY: No, Your Honor. No , Y0 ur Honor, 

4 nothing i n writing, but it 's our contention, Your Honor, that 

5 1~ doesn't have to be in writing. 

6 It simply says, "a majority of the committee may 

7 designate a representative to act for them in the event of 

8 ct;ath or resignation ~f any member of the committee. The 

9 r emaining members shall have full aut h6r ity to designate a 

IO s uccessor." 

11 MR. GARNIER: There were no remaining members, Your 

12 Honor. Once t hey resigned, there was nobo dy rema i nin g . 

13 THE COURT: All r i ght. Le t _me take '~ ~ on -- et me 

14 ear what he's got and let me t a ke it subj~ct--as the eas i est 

15 way to get into it. Go ahead. 

16 Your objection is continuing on both defendants. 

17 MR. GARNIER: Thank you, Your Honor. 

18 BY MR. CONROY: 

19 Q Now, Mr. Blomquist, after the -- well, l et me ask 

20 you this, Mr. Blomquist. Have you been acting as a member 

21 of the architectural control committee? 

22 A Yes. 

23 Q And for how long a period have you been acting in 
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1 that capacity? 

2 A Sine~ its formation in 1967. 

3 Q All right, sir. And who els€ is acting in the 

4 c~pacity with you? 

5 A Mr. Culpener and Mr. Freeman. I 
( 

6 Q And how did youroccupancy of that particular 

7 position come about? 

8 A Kaufman and McCaffrey contacted the nre~ 1 df-nt and 

9 Mr. John Rimkus, president of the cit 1 7en·~ association, 

10 and advised him to send --. 

11 · MR. GARNIER: Your Honor, I woul d object to that. 

12 Is that cnnt j nuing es pPrt ~f the objectio~. Y~ur Honor? 

13 THE COURT: Right. It's oart of t~e continui~g 

14 objection. 

l fi MR. GARNIER: All right. 

16 BY MR. CONRCY: 

li 

18 

19 
DIRECT EXAMINATION OF MR. BLOMQUIST ·. 

20 .8 

21 y · l 
i .. 

22. 
..I( ~ 
1: 

23 Q Now, since 1967, heve you and Mr. Culpeper and Mr. 
<~~ 

~-----ilt-----------------· -- ---- - ··---------------------+-~ 
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1 Freeman, in effect, been the architectural control committee? 

2 A Yes. 

3 Q And have you, as a member of t his committee; -has 

4 your c0mmittee acted on applications for variances that were 

5 submitted to it? 

6 A Yes. 

7 Q Has this committee, of which you and Mr. Freeman 

B and Mr. Culpeper compose, acte~ on variences ~or any other 

9 fences in the community? 

10 A Yes. 

11 Q Now, how many other fences have you and these other 

12 two gentlemen approved? 

13 A Two. 

14 Q Now, where are they located? 
' 

15 A They are located at the entrance into Fairwood Lane 
' 

16 on Shreve Road and Fairwood Lane~- Mr. Musoff and . Mr. Burton's 

17 t)omes. 

18 Q Now,those are two fences that front on Shreve Road, 

19 is that correct? 

20 A That's correct. 

21 Q And how long ago were those fences approved? 

22 A I would say about 1968. 

23 Q And that wa£ as a result of application made to the 
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1 comm1 t tee? 

2 

3 

A 

Q 

Yes. 

And did you end the other two gen t lemen meet es e 

4 comm! t tee end consider them End vote in f1:1vor of those 

5 variences? 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A Yes. 

THE COURT: And whet dete wes th2t, sir, Mr. Blomqu1 t? 

THE WITNESS: About 1968. 

THE COURT: C.K. 

- ---- -- ·· -·-- - -- - ----- -----+--f!iill 
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VOIR DIRE EXAMINATION OF MR. BLOMQUIST: 

;•' 

2 VOIR DIRE EXAMINATION 

a: BY MR. McGINNIS: 

4 Q Now, Mr. Blomquist, did you ever get a formal 

5 a ppointment to the committee? 

·' 
6 A I got a copy of a letter -- I got the original of 

7 t he letter form Kaufman and McCaffrey and Harris. And a 

s verbal request by Mr. Rimkus, the president of the associati n 

9 a~king if I would serve, and I gave my consent. 

10 Q At that time, were you familiar w ~tr. re ~ tr t ctive 

11 covenants? 

12 A Yes. 

13 Q At that time, did you have an i nstrumen t recorded, 

14 appointing you and the other gentlemen as the architectural 

15 committee? 

16 A I don't think so. 

17 Q To your knowledge, has any one ever been so record d? 

18 A To my knowledge, I don't know. 

19 Q To your k."1owledge, has your a ppo~ ~: t;nent ever been 

20 confirmed by a ma j ori ty of the lot 01.-mers? 

21 A I woulc ~ : a ~ · 1thc>t t he pr es ent action on behalf of th 

22 association, which represents the majority of the lot owners 

23 and I was designated by this association to handle the 

architectural affairs. 
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1 Q Was there ever a vote taken by the qualified lot 

2 owners -- not the members of the civic association, but the 

3 lot owners? 

4 A Not that I'm aware of. 

5 Q Has there ever been a meeting of the lot owners as 

6 such? 

7 A There have been many meetings of th~ lot owners. 

8 Q No, I don't mean the civic essociation; I mean the 

9 lot owners. 

10 A Not ae such that I know of. 

11 Q A 11 right. 

12 

13 

14 

15 

16 

17 

18 

19 ... 
20 

21 

22 

23 
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DIRECT EXAMINATION OF MR'. • BLOMQUIST: 

THE COURT: The court will overrule the objection 

3 a nd note the defendants' exception to the co~rt's ruling , but 

4 will consider this as merely being as showing who the 

5 architectural committee is. 

6 And w~ll etr1ke from the rec ord an y references as 

7 to whBt Mr. Rimkus told Mr. Blomquist ?~ be1n ~ he e rs Py, 

8 a~d 2ny stateme~ts or eny orel statements of Mr. McCPffrey, 

9 of Mr. Kaufman and Mr. Harris regarc ing t ~ i~ . 

10 So, I'll just consider Mr. Bl ~m~u1 ~t is F re presentP ive 

11 of the architectur2l control committeP, an6 note the exceptio 

12 of the defendants in the court's ru li n ~ . 

13 MR. McGINNIS: Thank you, Your Hcnor. 

14 DIRECT EXAMINATION CONTINUE~ 

15 BY MR. CONROY: 

16 Q Now, Mr. Blomquist, you teet~f i e d , on a question ty 

17 Mr. Garnier,. I be :.1e ve, that fro :n ti :ne t o : : -ie , ri e·. : r- -i: ':. t E"r ~ 

18 were :::ent out to the C'):ill'l'L 'l~ t :: i ri ... : 1 1 ~c '1 the <: rc h itectu r a l 

19 control committee was named. Is that corre~t, sir? 

20 A Yee. 

21 Q Now, I show you two newsletterr-. One dated June 2~, 
·' 

22 1972, and one dated DEcemb€r 7, 1 97~, and 2~k if you can tell 

23 the Court whet they are? (Handing) 
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A The December -- the June 23, 1972 , is a newsletter 

·I 
2 that went out to the residents of Westwood Park. 

I 
I 

3 MR. GARNIER: Your Honor please, we fail t o see the 

4 relev2ncy of that since bot h fences had been erected by th?t 

5 time. And we therefore obje~ t to it . 

6 That it be complete ly immater ial to the i ssues here 

7 today. 

8 MR. CONROY: Your Honor, Mr. Garnier asked a questio, 

9 "~re any newsletters sent out/" 

10 MR. GARNIER: I did not ask the question . The answe 

11 was given by your witness. I submit that any newsletter 

12 that was ~ent out after the fact certainly wuuld not serve 

13 to enlighten the Court in any way what s oeve r . 

14 THE COURT: What does the newsletter point to? The 

15 architectural committee? 

16 MR. CONROY: That's r i ght. That's just that the 

17 community knew whd they were. 

18 THE COURT: I'll overru l e the objection. 

19 THE WITNESS: The letter in the third underline d 

20 paragraph - ·- I' 11 read the last sentence . 

21 "Current members of the committee are: Victor 

22 Blomquis t, Warren Culpeper, Wade Freeman. For your own 

23 protection and as well as the interests of your neighbors, it 
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1 is suggested you contact a member of the committee before 

2 undertaking construction on your lot to insure that you ere 

3 not in violation of the covenants. 
'I 

4 The covenants run with the land end are enforceable 

s by i8w." 

6 MR. CONROY: Your Honor, I'd like to offer that, if 
. '"· 

7 I may. .11 • 

8 THE COURT: All right. 

9 MR. GARNIER: I would object on the same basis, if 

10 Your Honor please •. 

11 THE COURT: I think I'll admit it on,certainly, the 

12 time differences. It's too late for the instant case, but 

13 I want to show what the co~position of the srch!tectura l 

14 co'.":1::i ittee was. 

15 MF.. CONROY: Your Honor, there are two of these 

16 newsletters. One dated June and one dated December. 

·' 17 MR. GARNIER: Sa me here. .-

18 THE COURT: I'll make the same ruling and note it 

19 for the members of the conunittee and not for the matters 

20 contalned tMN1n. 

21 

22 

23 
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2 

3 

5 

6 

7 

8 

9 
DIRECT EXAMINATION OF MR . BLOMQUIST: 

10 

11 BY MR. CONF.OY: 

12 Q Now, Mr. Blomquist, to your knowledge, c1d the 

13 committee ever have any word from Mr. Fine1n prior to the 

14 construction of his fence? 

15 A To my la'lowledge, no. 

16 Q To your knowledge, did your committee ever have any 

17 word from Mr. Hale prior to the construction of his fence? 

18 A To my la'lowledge, no. 

19 Q Now, did there come a time when it was brought to 
I 

20 your attention, as a member of the architectural committee, 

21 that that objection was being made to these fences? 

22 A Yes. 

23 Q Now, when was that,. if you recall? 
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1 A As I recall, it was sometime i n the spring of 1972. 

2 Q And do you recall what the committee did in a 

3 response to these objections that were made? 

4 A The committee suggested that the president call 

5 attention to the violations of the covencnt, 8nd request 

6 and ask these gentltmen to come and meet with the officers 

7 and the architectural committee and discuss the prob l em. 

8 Now, did there come a time when either Mr. Finein 

9 or· Mr. Hale did meet with you and the other me mb ers o f the 

10 arc hi tectura 1 committee? 

11 A Mr. Finein did come. I was present at that meeting. 

12 Mr. Hale, I understood, came at a later date and I was not 

13 present at that meeting. 

14 Q But you were present at the meeting in which Mr. 

15 Finein came, is that correct? 

16 A That's correct. 

17 Q O.K. And what transpired at the meeting between 

18 the architecturel committee, of which you ere E member, 

19 and Mr. Finein? 

20 A Mr. Finein was asked, I believe, by Mr. Hinemen, 

21 the president at that time, to tell the committee or tell 

22 the group what he had done to determine that t he fence could 

23 be placed in this location. 
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1 Q And what did Mr. Finein say to that? 

2 A As I recall, Mr. Finein said that he had discussed 

3 the fence with a co :~ple of the neighbors and had gone to the 

4 Fa irfax County Courthouse and discussed this with a member 

5 of some group that had responsib ility -- I don't recall who 

6 they were. 

7 And then he said, well, to par~ µ hrase as I understood 

8 it, "if the neighbors have no objections, it's okay with us." 

9 Q In other words, this is what Mr. Fi nein told you 

10 the county had told .. him? 

11 A Yes. 

12 Q Well, what did th€ committee then tell Mr. Finein? 

13 A The committee--after the meeting at which Mr. Hele 

14 was present · and discussed his situation -- the committee 

15 met and discussed the pros and cons - -

16 MR. GARNIER: (Interpcsing ) Your Honor .please, 

17 that's not responsive to the question . He was asked what 

18 the company told Mr. Finein. 1 

19 THE COURT: That's right. ~e's asking what the 

20 final results --. 

21 MR. CONROY: What is the final result of these 

22 conferences? 

23 THE WITNESS: The final result was that the committEe 

54 



.~ , 
r 

• 1 
l 
t 

1 did not go on record as taking one position or the other ~t 

2 that meetin8. 

3 They constdered it after the meeting and wrote a 

4 letter to each of the members. 

5 Q Now, you ssy to Mr. Finein and Mr. Hale? 

6 A Mr. Fine1n and Mr. Hale. 

7 Q All right. Now, let me show you t he~e copies of 

8 two letters and ask you if you can identify these? (H~nd1ng) 

9 A Yes, these ~re both signed by myself, Mr. Freeman 

IO and Mr. Culpeper. 

11 Q I see. Now, you say that's you~ signature and that' 

' 
12 the other gentlemen's signature also? 

13 I A Xes, as far as I can tell. 

14 MR. CONROY: Your Honor, I'd like to offer these. 

15 THE COURT: Is there any Objection, gentlemen? 

16 MR. McGINNIS: No objection, sir . 

17 THE COURT: All right. These'll be six and seven. 

18 Plaintiff's exhibit seven and eight. Plaintiff exhibit seven 

19 is a letter July 10, '72. Complainant's exhibit eight is 

20 a letter of the same day. 

21 (Thereupon, the above-referred to document 

22 was marked Complainant ' s Exhibit No. 7, 

23 for Identification.) 
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1 (Thereupon, the above-referred to document 

2 was marked Compla inant's Exhib i t No. 7, 

3 in Evidence.) 

4 (Thereupon, the abo ve-refe rred to document 

5 was marked Complainant's Exhib i t No. 8, 

6 for Identification. ) 

7 (Thereupon, the abo ve -referred to document 

8 wa::: marked Complainant ' s Exhibit No. 8 , 

9 in Evidence.) 

10 BY MR. CONROY: 

11 Q Now, Mr. Blomquist, now, what was the response that 

12 you had either from Mr. HalE 8r from Mr . Finein with regard 

13 to those letters? 

14 MR. GARNIER: If Your Honor please, I object to that 

15 question 'cause the letter being introduced does not call 

16 for a responsE, aoes not ask that thes e steps be taken or 

17 any response be given to it. 

18 MR. CONROY: Well, let me rep hra:::e it, Your Honor. 

19 BY MR. CONROY: 

20 Q Did you hear anything further after the writing of 

21 those letters either from Mr. Hale or from Mr. Finein .with 

22 regard to their fences? 

23 A No. I heard nothing. 
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1 Q .And as far as the co:nm1ttee wae concerned, the 

2 letters of July 10, '72, were your final action with regard 
,. 

3 to that, ie that corre-ct? 

4 A Yes. 

5 Q And what did the c o:nmH tee- -- what was the holding 

6 of thE co :n:-:iil tee? 

7 MR. GARNIER: Your H".">'l:::>r , I t h1rik the l etter wtll 

8 speak for ttse-lf. 

9 THE COURT: Sustained . 

10 MR. CONROY: I'll withdraw t t . Your Honor, l think 

11 th11t 'e e 11 I h8ve of Mr. Bloraqut1t. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
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2 

3 

4 

5 CROSS EXAMINATION OF MR. BU»lOUIST: 
·I· l 

6 

7 Q Now, in your letter of July 10th, you don't tell 

8 Mr. Hale or Mr. F1ne1n to take down the i'r fences, do you? 

9 A That'~ right. .. 
10 Q You simply say you can't grant approval retroactive y ~ · ' 

11 A That's right. 
·' 

12 Q Did you take any action whatsoever after that to 

13 have them take the fence~ down? 
•, 

14 A No. 

l5 Q And you're not party to this action? 

16 A Jlo. 

17 

18 

19 

20 

21 

22 

23 
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1 BY MR. GARNIER: 

2 Q So, Mr. Blomquist, the committee never went on recor as 

3 saying to either one of these people that the fences had to 

4 be taken down, is that correct, sir? 

5 

6 

A 

Q 

That's correct. 

All right. Now, who was it that first complained 

7 to you about the fences? 

8 A It came to me from Mr. Culpeper who lives -- his lot 

9 I believe, backs up to the president -- who was then the 

10 president, Mr. Hineman's lot -- and they had talked and Mr. 

11 H1n€rnan told Culpeper that there had been complaints from 

12 up above. 

13 Q Now, why was Mr. Finein called to come to the 

14 civic association rather than the archi tectural committee? 

15 A Well, the president c~lled the meeting and asked 

16 these people to meet- with the officers end the architecturel 

17 committee. And we felt as many people should be involved 

18 ae possible who would be responsible i~ the association. 

19 Q Do you recall when the meeting with Mr. F1ne1n was 

20 held? 

21 A Well, I don't recall the exact date. It was probabl 

22 in June of 1972, or something like that. 

23 Q In June of '72? 
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1 A Probably something like that. 

2 Q Were there any minutes made of t~t meeting? 

3 A Not that I 'm aware of. 

4 Q Are minutes usually made of the mee tings? 

5 A No. 

6 Q Is there a recording secretary for the assoc i at ion? 

7 A Yes. 

8 Q What is his or her name? 

9 A I don't know who the current one is . 

10 Q How 2bout at that time? 

11 A I don't think I knew at th2 t time who it was. 

12 Q All right. Now, is the architectural committee 2 

13 pa rt of the civic association itself? Does it hold a role 

14 within the association that calls for you to be present at 

15 all meetings? 

16 

17 

18 

19 

20 

21 

A No. It doesn't call for us to be pxesent _at all 

the meetings. 

Q Was this a special meeting ca\led to discuss this 

particular problem with Mr. Finein? 

A Yes, it was. 

Q And were the two meetings with these two individuals 

22 he l~ at the same time or at different times? 

23 A At different times. 
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1 Q Do you recall how long after the Finein meeting the 

2 Hale meeting was held? 

3 A I think it was a week. 

4 Q All right. Now, at the time of the meeting with my 

5 client, Mr. Finein, you said that the architectural committee 

6 took no position one way or the other, is that correct, sir? 

7 A That's right. We wented to hear wha t the other 

8 party had to say. 

9 Q Did anybody on the part of the a rchitectural committ~e 

10 say anything to Mr. Finein, at that time, about how they felt 

11 about the fence? 

12 A Well, I th i nk, if I recall, we did mention that it 

13 was in violation of the code, as he already knew. 

• 14 Q Of the code or the covenants? 

' 15 A Of the restrictions. 

16 Q Of the restrictions. Now, do you Know whether or 

17 not the association subsequently sought legal counsel with 

18 reference to this? 

19 A No, I don't know. 

20 Q Do you know whether or not the association or its 

21 president or any of • its officers ever told Mr. Finein that 

22 they had checked with legal counsel end were told that the 

23 covenants could not be enforced under the circumstences? 
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A No, I don't know. 

2 Q You don't know. Now, as e ma t ter of fact, when you 

3 wrote the lette~~hich has been int~oduced into evidence, 

4 your sole intent in that letter, WPS i t not, was to mPKe it 

5 very clear that from hF.nceforth, there would not be any y 

6 retroactive approval so as to put people on notice that they 

7 would have to come to you first? 

8 MR. CONROY: Your Honor--. 

9 THE WITNESS: No. 

10 MR. CONROY: Your Honor, the letter reads for itself 

11 Your Honor , it speaks for itself. 

12 THE COURT: Sustained. 

13 BY MR. GARNIER : 

14 Q You say that after you wrote the letter, you heard 

15 nothing, is that correct? 

16 A That's correct. 

17 Q Did you or any other members of the committee do 

18 anything to ascertain what had been done with reference to 

19 the fences? 

20 A No, we di d not. 

21 Q Well, what did you expect would be done as a . result 

22 of the letter? 

23 A We expected that in the event that neighbors objecte 

-I 
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1 ~trong ly enough to the fences, 8nd wished to take action, 

2 that the citizen's association was thereby going on record 

3 as supporting such action. 

4 Q All right. But you, as part of the architectura l 

5 committee,were not taking the position as t·o whether or not 

6 the fences are to be moved or removed comple t ely, isn't that 

7 correct, s i r ? 

8 Tha t's c or rec t. 

9 Q And th i s i s why yo u d id not bo t he r t o check afterwar1 s 

10 to see what had been done? 

11 A That's correct. That's right. 

12 Q In either case. 

13 A That's right. 

14 Q Now, when were you first told that litigation had 

15 been instituted? 

16 A I think it wa s ~bout two weeks ago. I had heard 

17 murmurs much before that. 

18 Q Is there ary reason why the architectural committee 

19 did not institute legal action if it was concerned about the 

20 fences? 
/ 

21 A We have no funds to bring such act i on nor authority 

22 to .retain counsel, as far as I know. 

23 Q Do the members of the association pay any dues? 
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Yes, t ne y do. 

100 

2 Q Is there any reason wny the civic eesoclation did 

3 not bring the action? 

4 

5 

6 

7 

8 

9 

MR. CONROY: Your Honor , I th t nk that's irrelevant. 

THE COURT: Sustained. 

MR. GARNIER: That's all I have, Your Honor. 

THE COURT: Anything further? 

MR. CONROY: No, sir. 

THE COURT: Do you ~~nt Mr. Blomqui~t excused or 

10 sutj€~t to recall? 

11 

12 

MR. CONROY: He cen be excused. 

THE COURT: Lo you have any objections, Mr. P.!cG1nn1s · 

13 or Mr. Ge rnier? 

14 MR. McGiNNIS: No, @1r. 

15 (Ther~ur:on, the witn~~~ w&! excu•~d· .) 

16 

17 

18 

19 

20 

21 

22 

23 
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2 

3 

4 

5 

6 

7 Q 

l..) J 

DI~ EXAMINATION OF MR. RIORDAN: 

Now, Mr. Riordan, were you l iv i ng 1 r1 yc ur house 

8 when the Hale fence wee erected? 

9 

10 

11 

12 

A 

Q 

A 

Q 

The Ha le fence? 

Yes. 

Ye~. 

Did you have any conversat ions wl th Mr. Ha l e 

13 concerning the erecti~n of that fence before i t was erected? 

14 

15 

A 

Q 

16 e r ected? 

No, sir. Didn't know he had an y plans to erect it. 

How did you first find out that t he fence was 

17 

18 

19 

20 

21 

22 

23 

A Well, the morning thet the tr uck crrived with some 

ma terial. 

Q 

A 

Q 

A 

Q 

Were you home thBt day? 

I was home in the morning , ye s , s ir. 

You sa y you were home whf ~ t~c tr~c k ~r ri ve c ? 

Yes, sir. 

And then di d you leave a t s~me time during the day? 
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.i A I had an ~ppointment here in town, or e t some ot her 

2 location, but I know I left. I left the house a round n i ne-

3 thirty, ten o'clock. 

4 Q And when di d you return? 

5 A I didn't return unt i l late in the afternoon. 

6 Q And what was the situation as far as the ftnce was 

7 concerned? 

8 A . Well, the fence was up, much to my surprise. 

9 Q Was it up in its present location? 

10 A In its present location. 

11 Q Now, Mr. Riordan, did you do an yth i ng subsequent to 

12 the erection of Mr. Hale's fence? Did y~u go over and talk 

13 to him about .it at any time? 

14 A Following the construction? 

15 Q Yes, following the time it was put up. 

16 A Yes. When Colonel Day indicated hi s disl.1ke for 

17 i ts appearance, and I Knew that I wasn't happy wit n it, why 

18 we rnBde up 0ur minds to have a little discuss i on with him snd 

19 s ee perhaps, he would consider mPving it back to meet wi t h 

W the covenants ~ 

21 Q And did you, in fact, have a conversation with Mr. 

22 Hale about his fence? 

23 A Yes. 

,,.---­
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Q Do you remember approximately when that was? 

2 A Well, I was under the impression it was a couple 

3 of weeks after the fence was or iginall y built. 

4 Q Oh, I see. Did that take place over at Mr . Hale's 

5 property or over at your property or where? 

6 A At Mr. Hale's front porch on his front stoop . 

7 Q And who was present there? 

8 A Just Mr. Hale anc Colonel De y cind n.yself. 

9 Q And what was the sub s tance of that conversation, 

10 if you re ca 11? 

11 A Well, just that ther e was the cove ncin t go ing with 

12 t he land and the lots in the subdivi i ~n. And we didn ' t 

13 think that he would -- he would -- well, put a fence out of 

14 t he front side of his house to the sidewelk. 

15 And he said, well, he knew of no covenant. 

16 THE COURT: He said what, sir? 

17 THE WITNESS: He said he knew of no covenant. 

18 BY MR. CONROY: 

19 Q Well, he said he didn't know of any covenant concerni ng 

20 i t? 

21 A That's right~ So, when we advised him that t here 

22 was, he i ndicated that his lawyer had not provided him with 

23 t hat knowledge. So, at tha~ stage, I sa id~- wel l , would he 
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'be willing to move the fence back? And if he were, I would 

2 be willing personally to go half of the expense. 

3 I I And at that time, he said it wouldn't be nece~sary 

4 because his lawyer had alre 2d y ma de the 'Jffer that he \.Ould 

5 i f t he fence hP d t o e r emov e d -- he would foot the e Ypense. 

6 Q Did you EPY chet JCU offere d to beer helf the burden 

7 of movi ng Mr. Hale's fence beck? 

8 A That's right. To within the re ~tT1ct1ons. 

9 Q Had you made any complaint to him be fore about the 

10 fence? I mean --. 

11 A No, this is my first. 

12 Q This is your first conversation with him. 

13 A This is my first conversation with Mr. Hale. 

14 Q So, at that ~ ime, he was already aware by some 

15 means of feeling in the neighborhood concerning the fence? 

16 A Yes. Well, I don't know whether he knew prior to 

17 that, · but at that time of our discussion, he had to be aware 

18 of it. 

19 Q But he didn't take you up on your offer to move it 

20 back at half the expense? 

21 A No, he said he woula be glad to g ive it some thought. 

22 And he spoke rather like he would give it some kind considers ion 

~ that he was -- would let us know in a week or two. 
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Q Did he ever let you know? 

2 A Well, in the following Saturday I ·think, Colonel 

3 De y and I talked with hi rr: .-- I believe, on a Sunda y Eveni ng.' 
' 

4 And the following Saturday I was worki ng in the front ycrd 

5 and he came over and told me that he was sorry but he had 

6 de cide d that the fence would remain exactly where it is today. 

7 So, I said, ·"Well, I'm very s orry to hear that," 

8 be cause I didn't think that it added a nyt hing to the 

9 appearance of the neighborhood. 

10 And hE d idn't seem to be in a particular interest 

11 i n listening to my viewpoints. But I d id go back acros 8 t he 

12 s treet with him and try and reason wit h hi m. 

13 And he still figured that -- well, then he went on 
,. -

14 t o tel l me thet ,even had he known there were covenants when 

15 he bought the house, he had intended to fence i t in .because 

16 he had a small dog. 

17 And he thought the dog needed all this running spcce. 

18 So, I thi nk t h:o t 's about the way the conversation terminated. 

19 Q And were you living in · the neig hborhood when Mr. 

20 Finein constructed his fence? 

21 A Yes, sir. 

22 Q And could you state to the Court, in your opinion, 

23 how long it took for that fence to go up? 
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1 MR. GARNIER: If Your Honor plea ses, their opinion 
.. . , ... 

2 is no t what goes -- if he kn ow s how long it goes. 

3 THE COURT: Sustained . 
I I , --
I 

4 1,~ / MR. CC•NROY: Yes, Your Honor, I'll rephrase i t, . I 
'' I I 

I 
5 Your Honor. -. 

: 
6 BY· MR. CONROY: 

7 Q Mr. Riordan, do you know if --
8 A (IntErpos ing ) We 11, I was under the impression --
9 MR. GARNIER: (Interposing ) If Your Honor please, 

10 I ob ject to what his impression -- . 
11 THE COURT: Just if you know. 

12 THE WITNESS: I know it wes there for at least --

13 MR. CONROY: (Interposing) Therf: for s period of 

14 s e vera l days . 

" 
15 THE WITNESS: Right. 

16 BY MR. CONROY: 

17 Q Di d Mr. Fine in ever come and di s cues the bu ilding 

18 of a fence with you before he bui l t? 

19 A No, sir. 

20 MR. CONROY: I think that IS a 11 I have, You.r Honor, 
-

21 of Mr. Riorda n. 
-

22 

23 

-
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2 

3 
CROSS-EXAMINATION OF MR. RIORDAN: 

4 

5 

6 BY MR. GARNIER: 

7 Q Mr. Riorden, you said that Colonel Day came to seek 

8 yo u out about the fence that Mr. Hale had erected. 

9 A No, he didn't come to seek me out. 

10 Q Didn't . he c~~e to your house? 

11 A We met outside the house. 

12 Q A 11 right. 

13 A Hewes coming home that part~C''_t l <r fven1n g ; I 

14 ~c: penc:d to be- t n thf '."r : ·l'1: 1r:rc. 

15 

16 di~likf for the fence 2nd you agreed thFt yau dislike~ it 

17 also. 

18 A That's corrEct. 

19 Q Prior to that, had you hcd fny discussions with him 

20 about Mr. Finein's fence? 

21 A No, sir. It Yas our initial discussion. 

22 Q So, it's the first time that either you or he 

23 together had any complaints about either one of theee fences• 
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But then,~n that date, they were expressed verbally? 

2 A That\s ri ght. 

3 Q All ri ght. Now, during the cours e of a few days, 

4 a ~ you sF io , · hat 1 t tooK to erect my c ltent 's fence, were 

5 you retired at that time, sir? 

6 

7 

8 

9 

10 

11 

12 

A 

Q 

A 

Q 

Your client? 

THE COURT: That's Mr. Fioein. 

THE WITNESS: Mr. Finein's was built when ? 

BY MR. GARNIER: 

In May of '71, sir. 

Oh, yes, sir, I was retired . then . 

So, that you had occasions to observe th?.t fence 

13 going up, did you not? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A 

Q 

I did. 

Were you and Mr. Ftnein on pre t : y good terms in 

those days? 

A Yes,sir. I'd like to think we're still on good 

terms. 

Q Well, I hope so, t oo , sir. During the times that 

the fence was going ~p , did you have occasion to discuss 

the fence with t l'l r.1 'i' 

A 

Q 

No, sir. 

But you knew that ~here was a f ence being erected, 
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did you not? 

A Yes, sir. 2 

3 Q An d bf t ween the time that it was erected --str i ke 

4 that, p l ease. At the timE it was being erected, were you 

5 aware of the existence of the restrictive covenants? 

6 

7 

A 

Q 

Yes, sir. 

All right. So, that you knew that you had certain 

s rights ~nder those ccvenants at that time, did you not, sir? 

9 A Tha t's ri ght. I didn't know how good they were, but I 

10 knew there were - covenants against what he w~s dolng, let me 

11 put it that way. 

12 Q And you did not see fit to do enyt ~ ing about it, 

13 is that correct, sir? 

14 A At that par t icular time, I had little difficulty 

15 mustering opposition to the fence from some of the people 

16 t hat were across the street from him. 

17 Q As a matter of fact, they told you, did they not, 

18 that Mr. Finein had checked with them and they had told him 

19 that they had no objections? 

20 

21 

A 

Q 

No, they did not. 

But in any event, they did not wish to join in with 

22 you, isn't that correct,sir? 

23 A That's proper. 
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Q Now, even though they did not ·wiEh to join in witt 

2 you, there was no reason t o keep you f rom bringing a law~uit 

3 .st t he: ~ t,_ :11 1. r e-er.Er- t.. hc:n vrn it 'ti ll Jun o f i ;-73 , i:::n 't 

4 ~ l -;.;: L ~:-; r r· f- c{. , i .' '. 
I 

5 

6 ( f. l ri g t . . n ~ cErtf in l y du rin g the per 1od of 

7 · j :ne it ook fo :r the f ence te> go up , you ,cou ld have sou~h t 

8 l egal &dvice , could you not? 

9 ' I hestitate d on the strength tha t I didn ' t want to 

10 be --

11 Q (Interposing) You could have, cou ld you not? 

12 A Yes. 

13 MR. CONROY: He's harrassing the witness. 

14 MR. GARNIER: Well, he's not answer ing my question. 

15 I'm talking about -- here's this fence -- he's not answering. 

16 Tun ' t t ha t r i g ht ? 

17 MR. CONROY: Well, he's not given a chance t o answer 

18 the question. 

19 THE COURT: Well, all right. Answer . 

20 THE WITNESS: Well, I hestitated on the strength 

21 that I ha ted to ~eem like the on ly person in the erea thct, 

22 at tha t t1.me, seemed to have ciny interest 1n preserving the 

23 appearance of the community. 
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1 BY MR. GARNIER: 

2 And t hen when Colone l Day came on the picture, you 

3 fe lt more ent husiasm for the task ahead ? 

4 I ge t the enthusiasm af t er that chain link fence 

5 ca me up right under my noEe to my fron t window. 

6 So, that really; ~n your case , a s in Co lone l Day's 

7 casE, Mr. Hale's fence i s what really crouse d you, isn't 
\ 

8 t hat correct, s i r? 

9 A I t helpe d t trip t he situat ion . 

10 And even though you were wil ling t o condone the 

11 fact that you felt that the covenants had been violated in 

12 one ~ase, you felt that now you would not condone it ~or 

13 somebody else 'cause you didn't l ike t he f ence? 

14 A I didn't -- I saw -- tt was very : ainly, if we 

15 permi tted Hale's fence t c remain , tha t this is exactly what 

16 woulc happen to the whole commun i t y . 

17 If we let this th jng continue, that the who le 

18 community would just go down the drain. 

19 Well, when did you decide that thi s risk might 

20 exist. Why didn't you decide that when the Finein fence 

21 went up? 

22 A As I said, I was a lone -- j ust c l one individual 
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becaus e I had spoken to a neighbor of his and I don't like 

2 t o involve anot her person. 

3 Well, let's not then. Did you know, a t t hat time, 

4 of t he e ~ir tence of the arc hitect ura l c ommit t ee ? 

5 

6 

7 

8 

A 

A 

Q 

I dtd. 

Did you go to the commi t t ee? 

No, sir. 

Well, did you know of the existence of the c : v i c 

9 a ssoci a tion? 

10 

11 

12 

13 

A 

Q 

A 

Q 

I did. 

Did you go to the c. s ~ o~ t ation? 

I -- not officic: l l · . 

All right. But t hes ~ Ere e l l c te p ~ t hf ~ ou cou l d 

14 have taken while the fence was be ing b u1 lt, isn't tha t 

15 correct, sir? 

16 

17 

P.. 

Q 

Mr. Finein ' s fence. 

.And during t his period of time, Colonel Day wa s 

18 l iv in~ nearby , wa s he not? 

19 .A Yes, but I hardly knew Colonel Day exce p t to nod to 

20 him. 

21 .All right. Now, nevertheless, he was living nearby 

22 c:t the same time, isn't that correct? 

23 A Yes. 
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Now , did there co~e . a t!me, s ir, when yo u a nd 

2 Co l o11el Day went to the home of my client ? 

3 

4 

r 
}-. 

Q 

5 \tome ? 

6 A 

7 Q 

Ye s . 

Was th i~ be fore ar after you wen t to Mr . Hale's 

After WP went to Mr . Ha l e' s home . 

An d do vou recall the nEt ure of yo~ r con.ver~Ft1on 

8 ~ t ~ Mr . Fine1 n ? 

9 f. Yff . 

10 Coul d yo u te l l ~s what thEt WPE, p ee se ? 

11 Well , we t o l d him tltat we were t hink i ng of fi li ng 

12 a Ccf E a gain~t the fence"' . And that iff fElt , i ri c: ll f ai r ne ssJ 

13 we shou ld tel l him a bout · t before we t ook the st e ; , a s 

14 ne j g h ors . 

15 Q Di d you, in fact, t ell h1 m on t hat rii ght , s i r, 

16 or d idn't Colonel Da y tel l him i n your resence that you 

17 reall y had no obje ction to the fence, but you found the Ha le 

18 fence to be offens i ve? 

19 A I never told htm such. 

20 Q Did you hE' a r Colonel Day se y that to him? 

21 {' He m~ y heve. 

22 Q In your presence? 

23 A He may have sa 1 d 1 t. 
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' 

' 
1 Q A'.. l r l g ltt . 

2 A I don ' t re me mber any eu ch t h ing . I 
I 

I 
Q [ ") re col l coriv Ereatt on wt th Mr. Fi11ei ri t ') I 3 yo:; a 

' 
4 t hE f ffE (.' ~ that y ') U f e l t t hF t ,f his fe11ce cc me dow n theri 

: : 
I 

'· 
5 Mr . H2 le v:oul d ffE l th? t he Sh'.)'.l ld tFke his d 0 \'1 Y'l als o? 

6 f1 Not t hat WPY -- not i n tha t manner . 

7 ! 11 what WCI y, sir ? 

8 p We told h im that tf - - I to ld him , a t t'ha t t ime, 

9 t ha t I We!" a f r a id that it was h is fenc e the t he d l e d Mr . 

10 Fl nel11 t o be li eve that i t wa s sat is f act :iry f or him to put 

11 uo c. sim1 lar. fence O'l h t s l ot. 

12 Q Did you ma ke him an off e r t o pay f or re :nov i ng h1 s 

13 f ence, too? 

14 A No, I wa sn't in that f inane i a l st c. t us that I could 
..... 

15 c le ar t he ne 1 ghb or hood. 

16 Q In fa ct , you were :nore concfrned ab out re mov 1- 11~ 

17 t he fe nc e t hat you found objectiona b le to your eyesight, 

18 s n' t tha t correct, s i r? -

19 A I objecte d t o -- ye s , we a 11 obje c t to th i ngs the t 

20 bother our eyesi ght . 
-

21 Q Tha t 's r i g ht . Tha t 's why you were wi ll i ng to pa Y 

22 f or remova l of the other fence bec a use t ha t one bothe red 

23 e sthetically whereas his d i d not, isn't tha t correct, sir? 

' 

78 



" 

l?: 
' 
~ '. 

p H1s hFE nr vr r d o~ F ~r any ~ r eF t -- l Ed an y ~re~t l 
2 feeling of t EFuty t o T. E as e rE r S')n, i. 

3 Q Wel l , B!'.H1Frfnt ly f or F pe r ! o ci ') f ovr r tw o ye a rs, 

4 EVfri thre f year~ --. 

5 I nut up wit h tt. 

6 Q You put up wi th it without eny grf at dt scomfort, 

7 didn't yo u , Elr? 

8 I wo u ldn't EB Y i t was any g re et d 1 E c 8~ fbr t. 

9 f·nd tha t fu1c E hasri't chc:n ged 111 a 11 ~ · ~· a y r ~ 11 ce the 

10 day ~t we~ erected. 

11 Oh , y u~ 1 t 1-\P. ~ • 

12 

13 

14 ~ t 's turning woo c black -- tla cker rr: c f-: j;:: ">·· 

15 Q Bla cker Eech dPy . 

16 

17 I d8 rl f t lare. That'~ e 11 I , a ve , Yj ur Honor. 

18 Ae th~ w~at'1er g~te ~nt o 1t, th<'t · E what 1.tE doing. 

19 

20 

21 

22 

23 

._-----14-- -- - - - ·- ·- ··-- - -
- · - - - -- - · --------
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1 

2 

3 

4 

5 

6 

7 

8 

9 

CROSS EXAMINATION OF MR. RIORDAN 

BY MR. McGillNIS: 

10 Q And then you waited a year E~d t hi rty-two days befor 

11 f iling suit, 1~ that correct? 

12 A That thirty-two days to f11E t he ~ ~~ t was -- well, 

13 I don't know the exac t date of filing ~uit. I don't have 

14 t hat. 

15 Q Well, it'e been stipulated that the fence -- Mr. 

16 Hale's fence -- was comoleted ~n ~E; 10, 1 ~72 . 

17 

18 

A 

Q 

19 197~. 

20 

21 

22 

23 

Right. 

And your lawsuit ws~ f 1i ed on the l?th day of June, 

.d 

..... ~ 

1---------'1>---------- --·- --- -· - - --- - ----- -------------~~ 
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1 

2 

3 

4 

5 CROSS BXAMINATION OF MR . RIORDAN: 

6 

7 

8 Q Now, di e y 'J ·.:. :,;: -. c c 'J · . ·. c c t v: .:..th Mr. Ho1E b EtW € El'1 

9 J\..lly ;.J , 1?72 , c r.c t. 1 :t: ~ - ·--, e you f !. lec t he cuit? 

10 A Contact wi t h h1 ~ ? 

11 Q YES. 

12 A Sure. 

13 Q About the fence. 

14 A Only on New YePr's day of '73 . He w~s out washing 

15 his cflr and ... was going up the street and we exchanged 

16 greet1ngs. And I thought, wEll, it wp s P sPc tim€ to bting 

17 the subject up, but I brought 1 t up e ga in. 

18 I ea id, ''well, Mr. Ha le, coul d there possibly b€ 

19 any change of heart Ci t this stage of t h€ ga:ne? Do you have 

20 idea whether Y,ou might just t he fence back. " any move 

21 And he ~a id, 'Oh, no. 
,, 

So, we let 1t go at that. 

22 Q And you waited another six months before f 1i1ng 
' ... 

• ~ ! 

23 suit? 
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1 

2 

3 

4 

6 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 up? 

17 

Q 

A 

DIRECT EXAMINATION OF MR. HALE 

BY MR. CONROY: 

. , 

And how long did it teke for your fence to 

One de y, s i r . 

18 Q Did you have any conference with Mr. Riordan 

19 t he building of a fence prior to putting it up? 

20 

21 

2'l 

23 

A 

Q 

No, air. 

Did you have any conversations with Colonel 

to putting up the fence? 

A No, e1r. 
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l Did you make an application with the erchitectural 

2 ·contro l board concerning the bui l din g of the fence? 

3 A I didn't know of its existenc e , no, sir. 

4 Q You say that the fe nc e took ; ou one j a y t o r u . up ? 

5 A Not me ., s -' r. It wa s put uo :J d r cont,:,··r:ir:t . 

6 The fence company? 

7 f, T h& t: 1 f' Tight . 

8 

9 \ .. ' '- . . ~ j ect i on t o your fenc e? 

10 A I re c :ved E et t Pr f r om the Westwood Park AesociatiDn 

11 that said that there were complc:ints agE ' n ;:: t my fence, i n 

12 which there was e copy of t he covenants . 

13 They pointed out in th&t letter, that I w~E in 

14 v iolation of certain pars grs p~E of thst c ovenants. 

15 Q Do you remembe r the date ~f thet letter? 

16 A I hsve e copy of it in my f i le , si r . 

. 17 Q All right. I wonder, could you get a copy of that 

18 f or me ? 

l9 Yes, I think my attorney has i t. 

20 MR. GARNIER: lC' ; June, Bot,. I believe, I'm not sure 

21 Q Is this a copy of the letter that you rece i ve d f rom 

22 the citizen's association? (Handing) 

23 A Yes, sir~ 
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1 

2 

3 

Q 

A 

A~d what is thE dat E of that? 

8 June, sir. 

MR. CONROY: Your Ho.e r, I' d 11ke to offer thiP 

135 

4 nt o evidence. 

5 

6 

7 

THE COURT: Any objection ? 

MJ. McGINNIS: No , sir. 

THE COURT: Complainant ' s numbe r n n~ i s the letter 

8 dated June 8, '72 , addressed to Mr. Hale from the civic 

9 c.ssoc J.ation. 

10 

11 

12 

13 

14 

15 

16 

17 Q 

18 t hat? 

19 A 

(Thereupon, the above-referred to docu me nt 

was marked Complainant's Exhibit No. 9, 

f or Identification.) 

(Thereupon, the abovE-referred to document 

was marke d Complaina nt'~ Exhibit No. 9, 

in Evidence.) 

BY MR. CONROY: 

And he~ long after the erection of the fence wae 

The be~t of my knowle dge, the f en ce we ~t up in ePr l y 

20 May, but the date I don't know. I could substanticte 1t 

21 

22 

with my contract with the fence company, though. 

Q But this letter came approximately a month after the 

23 erect ion of the fence? 
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A P month,yes, sir. Somewhere ? r ound there. 

2 Had you had Any ccnversations e i ther with Mr. 

3 Blomquist or Mr. Culpeper concerning the fenc e ori or t o the 

4 t i m£ you r eceive d that letter? 

5 

6 

fl. 

' ... 

No, sir. 

Did you c::ubsequently have a mee ting with the 

7 Bre n te ctural contro l committee? 

8 A Yes, sir. That letter asked me to. 

9 Q I see. And where was that ~ee t ing held? 

10 It was held in the president's of Westwood Park 

11 Association homf on Tower Street. 

12 And how soon after you rece ive d that l e tte r wa s it 

13 hi:ld ? 

14 fl Whatever the date W8S tha t was requested on the 

15 le t t er. I don't recall what i t was , c:: tr . 

16 Q And who was oresent at that me e tin ~ ? 

17 A A Lieutenant Colonel Hi neman, I betieve hi s name i s, 
I 

18 t e prec::i de n t of the Westwood Park Assoc iat i on,end Mr. Warre n 

19 Culoeper, c::ir, was representing himself a s E member of the 

20 Westwood Park Architectural As s ociation or co~mittee. 

21 Q And you say you had received a copy of the restrtcti,e 

22 c o v e na n t "' or 1 or t o t he le t t e r ? 

23 A Yes, sir. I received it at the t ime I received that 
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letter fro~ the Westwocd Park Association. 

2 Q Were you advised at that meeting by Mr. Culpeper 

3 or b y the president of the cit i zen's association, that t he 

4 c ovena n~ c were in v i o lation? 

5 P. I ot i n t r.a t manner, sir. I s ubmitted at the time 

6 f t h ::: n1eeting a letter asking for a waive r and cons idera.ti Cln 

7 f y f ence. 

8 And the committee, during the t a lk of what I had 

9 c r i e fed tne rr with on the contents of t he : etter that I 

10 s ub ~ 'tte d a nd the talk about the fence, it came out that 

11 ·h er _ we re violat i ons of the covenan t s , ye s , sir. 

12 But , t hey did not come out a nd say, nYou o. r e in 

13 i o a t j r. of the covenants." 

14 Could you tell upon reading t he restr i ctions that 

15 your f ence did violate the covenants? 

16 

17 

18 

r 
h 

Q 

A 

Ye s , sir. 

An d , yet, you elected not t i~ move the fence ? 

I electe d to go before the a r chitectural committee 

19 and ask for a waiver to retain the fence as it said in the 

20 covenants that I can do. 

21 And what wa s the result of your going before 

22 t he arc h itectural co~~ittee with a request for waiver? 

23 
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A The y EC-id thct they W0 1Jl ~ t.fKE it U"ldfr adv1SEffiE'1t. 

2 An c I wc: : ted 8orne c ouple of week::: a "lc I got a lett f r fro:n 

3 the m s&yin~ t ha t tnc y could "lot do ~ t c oul d ·:o t pe r:-11t i t 

4 becau~e 1t ~~uld eetatl~Eh a nrec F c ~ ~t. 

5 I ee e . A n ~ wh&t wa r your reaction to th f t lette r ? 

6 A They tol d :'.'IE not to 0 () an y t:.~"l g with the f ence, :::o 

1 I ig~ored i t . 

8 You just left the fence ~ere tt ~&:::? 

9 

10 Knowtn ~ thEt i t weE in violst 1 0~~ 

11 WEl ~ , I 'm ~ot Fure thet 1 ~ ~ P~ ·~ v io lPt~0'1. I t 

13 MR. CONROY: Your Hori or, I ~ 'l ~ .-,\1: ·_ , _ :: : · ~ ~ll I ~;: v e 

14 . f Mr. Ht.If. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

I 

i------~1-------------·---·--------·----- -- -·---·--- ·· 
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140 ' 1 

1 , ~ 

2 

3 

4 DIRECT EXAMINATION OF MR. FINEIN 

5 BY MR. CONROY: 

6 

7 

8 

9 Q And ~fre you familiar with tnE rEstrictl o~ concer~1n~ 

10 fences? 

11 A I knew there wa~ restr1 c t~ '-l :" 1 ~ :c·:·.·trning the fence, 

12 yes. 

13 Q And when did yo'J dec ~d~ tc.. :. uild the fence? 

14 A In March of 1971. 

15 Q This was rather an exnens1ve fence, 'f<B f: i t nc_.t? 

16 Yer,, it wae. 

17 Q And you said you were aware of rEs t 1 · ~ ct i ons concern111g 

18 fence E • 

19 A That's corre c t. 

20 Q Did you reP.d the re~tr1ct1ons prior to puttin ~ up 

21 t he fence? 

22 A I had lost my covenPnt~, so I p roc~~dfd to the 

23 county building the new county building ~ - end went to 
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t~·E '.):'f~ce l wse referred to for looking up the rest r1 ct19~::>. 

2 Q Well , I ' m not int ere~tEd in whe t you di d at the 

3 · ' U r1t • building. 

4 MR . GARNI ER: Well _, l f Your Hon:n' olease, I th i ri k 

5 e's ent i tle d t o t ~ Li fy es to what he d id in tr yirig to 

6 f iri d '.)•J.t .f i~:f-:r E wc=rE coveriants. 

7 MR . CONROY : We Ji r ,_ 
c - ' s ? 1 1 r· 1 2' hL. 

8 1/ l-1. • J.llFJ I E. , : J ..: :: ' ·· r ro "°; "!: .. ' .. C- 11 i '.1 f'iri1 ::: h . Thrt . ~- I.. 

9 (Y ('' C'c ' 1 ·: r l · l ! f ' ~ ... ~ - E e-11 C. e k £ ci • T 11a t ' E Whe t h dtd t 0 f in c v.~ 1 
J -0 ' 

10 ~~ .ut the covena nt~ . That'e what he's tel l ing, t ut hE doesn't 

11 like the an!::WE r. 

12 MR . CONROY: We l : , he w nt t o t he count y to 

13 ascer t a in . If tha t ' s what he said -- if that's ~hat he 

14 sai d he h .,ard. 

15 MR. GARNIER: He wasn't fin _she c un l ess the Court 
' , 

16 say s he cannot. 

17 MR. CONROY: Your Honor, I thin k that's hearsa y . 

18 THE COURT: Sustaine d as hearsa y . 

19 MR. GARNIER: If Your Honor p lE 2 se, a t this juncture 

20 I would say to the Court, wh2 tever somel-· ' ,c y :-5 8 ld to him would 

21 not be hearsay 1n the same ser.~ e tecPuse we're not try irig to 

22 get to the truth of the feet as to wha t t<:fS scid , but on l y 

2·1 fl h 
- 0 for the effect upon the person who heard 1t. r.nd what e 
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' I 

d id af' a result the reof . An d thc.t'f' rt"l f"xcepti ot"l to hea rys,ay. 

2 THE COU RT : Well, it 1F , Lut I r:'l oD't th1.nk the ,.,. 

3 c:-t c:te of mi nd 18 c:n issue in th is cas e . I' rr: ?:oing to de e ·de 

4 t hi s c2s~ on t he ba sis of what act~Plly happe t"le d , e nd no t 

5 Bn somebod y ' s s tcte of mind. 

6 All ri ght. Procee d . 

7 MR. GARNIER: Ali lght, s ir . 

8 BY MR. CONROY: 

9 Q Well, in a ny eve~t,~r. F 1~e1 n , you subsequently 

10 did build your f ence, 1s t hG t correct ? 

11 A Yes, I did. 

12 Did you have an y conversation with Mr. Rrordan 

13 before doing it? 

14 P. No , I d i dn't. 

15 Q Did you have any conversation with Colonel Day befor, 

16 do i ng i t ? 

17 A No, I d id" ' t . Wi th Colonel D2y 1 s lendlord who owned 

18 .. hE hou se that he wos in c t thc>t time . 

19 Q But no t ,1 t . 
W i n Col onel Day himself ? 

20 A No, sir. I fi gured that was t he business of the 

21 landlord. He was the pr operty owner . 

22 Q Now, Mr. Fine in, did you make any appl'1cat 1on with 

23 the architectural control committee? 
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1 1P 

A No, ~ir. Because no one seemP.d to know who the y · 

2 
I we re 2t that time. It was a ver y va gue orga n1~ a tl on. 

3 And I've ta l ked wi th neighbors c.n d no one ~ cmed t o 

4 k ow and I di dn't even know who the pre sident of the c i v , c 

5 2~ sociat : on was. 

6 We r e you aware that the1 e were two o ther fenceE erec ed 

7 2 t t h e c ornt'l · of Fe: i rwood Avenue and Shr e ve Road? 

8 Yee::., si r, I was. 

9 Were y o u Fware, also, that thos e fences were in 

10 violcitior: o f the restr i ctions ? 

11 A I had no i dea of whet t he y were in v ~ olation of 

12 b e cc-use, ~~ I said, I did not hC!vE: e> copy o f t he co1' enPn tf' to 

13 check. So, I went to the court hous e. 

14 Q ftnd were you ever g ive n e c opy a f the restric tive 

15 " ovenant s? 

16 A On the closing of our hous r , I wes g i ven a copy,vh i ch 

17 wes six years before I erected the fence. 

18 Q And you had lost it? 

19 A In six years, :' ou lose-- -OI' mi sp lace, a lot of 

20 papers. 

21 Q I see. So, this paper had been lost or misplac~a 

22 during that period? 

23 A It aoparently has. I couldn't find it. 
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·' Q So, that your testi mony -- so, ! t is y our tePti mony, ' 
·" 

2 Mr. Fine1n, thct you never d i e Pe ek the a pproval of the 

3 erchi t ectural control c~mm1tt e e or c f t he c i t izen'~ a Es - ·at1Dn? 

4 fl No, sir. I conta cte d my ne ~ g !'1 b c rs in ~ tcc: c . -- ·ny 

5 '.mme d i&t e ne ighbors around t he pr opert y . 

6 Ye~, bu t v o~ dl c not conta c t t he ? r c h1tcc~~rc : 

7 contr ol? 

8 A No, sir. Ar I ~ r. 1.c , I cidn' t !{ r; ') \ .. i.-· ho t 'l f '! \o 'E r e 

10 

12 th~ t c.p u11.ec to it? 
( 

13 A Yes, sir. hn6 thEt's why I or oc c f 6r d ~ u t he r e t o 

14 Fr. irfc: x County,t') find out wh v a~ c whF t t he y we re. An d I 

15 tu 11t fccording to the infor~etton I r e cE i vf d . 

16 MR. CONROY: Your Hc nor, I th 1n v. thc t's c1l I have 

li o :' ~'1r • F 1 nt" 1 n • 

18 

19 

20 

21 

22 

23 

- ---- --· - --~- - -- -·- - - · ---------11---~ 
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2 

3 

4 

5 

6 

7 MOTION TO STRIKE: 

8 

9 

10 

11 

12 

13 

14 

15 

16 MR. McGINNIS : If Yo~r Honor please, the evidence 

17 in the case shows that, number one, in the past, there had 

18 been the two fences approved on Shrevewood Road which were 

19 in violation of the restriction. 

20 The F1ne1n fence had been built one year before the 

21 Ha le fence. All parties. had sat by and done nothing during 

22 that period of time. 

23 The evidence shows that the fence went up, that Mr. 
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. , 
I,. 

Ri ordan waited approximately two weeks before he rais ed ~ 
I 

2 ~ ique~ tion. It went to th e c ommi tt ee -- t he al leged commit t ee --

3 for app~ova l , retroactive l y. 

4 Tne committee said t hey would no t appr ove a :1 ythin 

5 re t roactively. They did not e2 y we a pprove or di s appr ove of 

6 the fence." 

7 They did not sa y take i t down or not take it down . 

8 Th E" .V s i mp ly . ai d , " We w:'.. ., 1 not approve a nyth ing retroactivel: • " 

9 This was ~ade kn own to Mr . Ri ordan a nd t o Co l onel 

10 De y. They did not take any action for one year and thirty-

11· two ~ays after the fence was completea . 

12 The covenants -- section two of the covenant~ says . 
"-

13 that, "Fences shall be approved l .:. ke unto the building . 11 

14 Nine sets up the architectural committee. 

15 And then says t hat, "Or in any event, if no suit 

16 to enjoin the construction ha been co .menced prior to the 

17 completion thereof, approval shall not be required and the 

18 related covenant shall be deeme d to have been f ully complied 

19 with.'' 

20 If the complainants in this actio~ were to be in 

21 court properly, they would have come _n within a reasonable 

22 time. 

23 And no suit was filed for a year and thirty-two 
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I 

y i: ,, 
·; ' days . . ' . 

\I 

2 I submit to the Court that t he y have waived their 

3 ,.; rights and that they are not entitled to an injunction . 

4 I further submit to the Court that ther e has been 

5 no damage that the comr l a"!.nant s can comp lain of. They both 

6 read i ly admit that it has not l i mi t e d the1r light. It ha s 

7 no t li m1 t e c t hr-::i r c. i r . I t bas no ., li ·,:l e c -c hei r · i .:- ~0 :1 . 

8 I ha s bee n ot jec t ive to them c vt he t ically, but it 

9 has made no other limitations. 

10 I submit to the Court that there is not sufficient 

11 dama ge to the complainants to justify an in j unction. 

12 THE COURT: Mr. Garnier. 

13 MR. GARNIER: If Your Honor p lease, my motion will 

14 be basically on the same ground s as that made by Mr. McGinnif 

15 and maybe with even more emphasis with the passing of time, 

16 as it is even greater in this case. 

17 I do have one additional ground, if Your Honor 

18 pleases. And it is the fact that there has been absolutely 

19 no evidence presented to the Court with reference to what 

20 the building setback lines consist of, which constitute the i 

21 restriction imposea upon a building of a fence. 
I! 

22 Now, I call the Court's attention, if tne Court 

23 pleases, to paragraph number one of the covenants . whicn 
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provides that, "Nu fence or wall shall be erected, placed' or 
; 

2 al t er ~~ ~n any lot nearer to any street than the minimum .s e t 

~~ be.ck lines unless s imilarly approved." 

4 Now, at this juncture, we don't lmow what the set -

5 L. 0cl~ l ine refers to. 

But then we go to paragraph nu•i1ber four. We see 

7 what the setback lines are which are referred to. 

8 It says that, "No bu i l ding shall be located on any 

9 lot nearer to the front lot line or nearer to the side stree 

10 line than a minimum building setback line shown on the 

11 r eco:r de c' ~ lat. :• 

12 Now, the recorded plat,, if Your Honor pleases, shcw· ng 

13 what the setback line consists of is not before the Court 

14 here today, haE not been placed into evidence. 

15 And, therefore, I submit to the Court that the figu es 

16 presented by the gentleman, whether they be ten feet or twel e 

17 feet or five feet, in no way tell us or lead the Court to 

18 draw a conclusion as to whether or not that distance is 

19 shorter than the setback line which is shown in the plat. 

20 So on that ground, if Your · Honor pleases,, we submit 

21 to the Court that insufficient evidence has been presented 

22 to the Court. 
I 

23 We further submit to the Court that, as a matter of 

--- --·. -·---·------!·!------
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·common law estopped, the complainants in this case are 

2 prohibited from br~ngint this action at this time becaus e of 
.. 

3 , t l-1E' t : m- la r se which took pl ace. 

4 Anc. WF - uld i n vol_E ',!- e cc t T' i ne of l a c hes , if 

5 You Honor p a~e: . 

6 

7 

8 
r· r ,o 2u · t ~; _,., ~_ :-.. c_: tL H!. J oir: t he com:truct i on prior t o _r;e 

9 co~~ l ~ tio . of this construction, then apprc re l is deened to 

10 have been given." 

11 !t s p ea ks very s trongly, very explicitly and bars 

12 a cause of act i on. 

13 And, final l y, we submit to t he S ~ uy. t t hat paragraph 

14 numb er twelve provides , "An enforcement shall be brought in 

15 law or i n equity against any person or persons attempting 

16 to violate any covenants , e ither t o restrain violation or 

17 recover damages." 

18 It says norhing about filing a laws uit to ta ke the 

19 k ind of steps which are requested here, namely, to remove 

20 the fence. 

21 THE COURT: Is that what they ' r e a s king , to remove 

22 the fence? Wouldn't that be an equitable proceeding? 

23 ~R. GARNIER: Your Honor, what I' m saying, in order --
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u der tt e l aw in equity, they're a sking for one of the c ovcn~nts 

2 t o re-tra in action, whic h i s an ac ion which i s p lac ed 1n 

3 t he course of cons truct~on -- which is t he ~enor of he 

entire covenants -- or to r ecover dasag Ps . ; . 4 

5 The action · rough t here , if Your Honor pleas es; ~ ! s 

6 for ne i ther one of these reme die • For a l: ~ hE se rea Fon ~ , 

7 we movE t o s trike. 

8 

9 

THE COURT: Mr . Cor~ro y . 

MR . CONROY: I f Your Honor ~ lease , I ta ke these 

10 var ous points here with r egar d t o an i nverse order, Ki th 

11 regar d to the act ~on tr..a t has been taken here by the 

12 co p la inants. 

13 Certainly , our b! l l of compla int is asking for one 

14 t hl1e , and one thing alone. We ' re simply asking t he s e 

15 gent emen to move their f enc es back. 

16 We're not asking ~r. Finein t o remo ve his woo den 

17 fence entirely. We' re no t a :.: ~: ing Mr. Ha le to remove his 

18 chain link fenc e . 

19 We're simply asking t hem to do as they have been 

20 required to do by the restrict i ons, to move their fences 

21 back to the line whEre they should be. 

22 And, Your H0P.or, I th ink that's well within the 

23 scope of the restrictive covenants. 
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' I 

I can ' t thi nk of us a ~king f or e milder recours e 

2 f ro11i t he Gour '- s , or one the t would be less ca maging to ei the 

' 3 of th ese c e1 ': :..en en , then s 1.mply to a s k these gent lemen Lo 

4 ·:t \I t'> ~r: i r fences back to Wher~ t he y 3h0Ul d have LJe er. in t he 

5 the f ~re t place. 

6 I t hinK i t ' s we ll within the r ange of r e me djes 

7 tr.ere . 

8 Your Honor·, v-1i tr. regar d t o Mr . Ga r ni er 1 s object i on 

g c n rning t . • E "'e - back lines , at the very beginning of this 

10 t r 12:, all p ar " ie E Et ipulate d into evidence the deed of 

11 de ~ :catio~ ~G th i s ~roperty together wi th t he recorded plat 

12 which 1 ~ attached thereto. 

13 It'~ about a s ixteen - page doc~rnent , Your Honor, tha 

14 ' · ha ve stipulated. And , ce r tainly, Your Honor, at the ti me 

15 i was s t ipulated , it wa my feeling tnet it was stipulated 

16 for the purpose of sa ving time and so ._ha t the Court could 

17 r ee6 what t he reetr i ct i ons were. 

18 And the Co ur t cou ld see which restrictions app lie d 

19 to thie particular s it uation. 

20 Y0ur Hon or, I thin k it 's quit e clear tnat the claus 

21 that pert a ins here is t he onf' that says, "In any event, no 

22 buil d ing shall be l ocated on a ny lot nearer than twenty-five 

23 feet to the front lot line or nearer than twenty-five feet 

- . ------U-------- - ---- -------- - --·-- -·------ --------r-- -
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to 2 n y i: 1de str ee t line . " 

2 When 1 t cor:- e~ t o ff ne e~ , Yo ur Honor, i s c. yc , '"No 

3 fe ncE or wal l sha ll b e e re c ted, placed , or al tered on an~ 

4 lot ne .rer to a~y s tre€ t t han the mininum buil d ~ ng sethack 

5 : inE [ unles "' ::oi m~ lar y a1Jpro ed . 

6 And, Your Honor, I think t hat c l€arl y the min ~um 

7 setback line 1s twent y- fi ve feet . There i s no bu 4 l d1n ~ 

8 restrtct1on line a s such drawn on the p l at , but there t s 

9 ' h ' s r rovi sion that fays the twenty - fiv fe e , l i m ~at i . n . 

10 Your Honor, I think that the me re f ac t that oft of 

11 l ee ~ r s in the s ubdiv i s ion, that t hese are the only tw0 tha t 

12 at te m t to violat e it attest to the Eng lish , t o the ~en rsl 

13 int ~r ~ retation of t he Engl ish langua ge that, tha t is the one 

14 that app lies here. 

15 Your Honor, insofar as the r est ri ct ion t ha t require~ 

16 the fi 1 i ng of a su i t, "Prior to the com ·let ions thereo f , "--

17 Your Honor, I think, clearly that refer s t o t he construction 

18 of ci build i ng . 

19 If the Col.ll· t were to hold t hat vi ew, it wou l d mean 

20 that between eight o'clock in the ~orning or nine o'clock in 

21 the morning when the fence truc k arr i ve d and I'our o'clock 

22 in the afternoon when the fence was comple t ed, that Mr. 

23 Riordan and Mr. ~Y would have to find themselves a lawyer, 
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.J pre sent all the facts to him, do the necessary record reom 
I 

2 
r, 

\ ~er ~ that's nec essary to get a suit of this sort filed, &o 
I ' 

3 1 s:;heao and get the papers into the courthouse and on reco;f1 d 

4 before that truck moved out that afternoon. 

Now, Your Honor, I submit that that clearly ts a 

6 r 1c iculous implication to put on those words. 

/ 
7 -I --think that Mr. McGinnis is taking a more reasonab e 

8 approach when he says a reasonable ti me is necessary here. 

9 And I think, Your Honor, certainly in this situatior, 

10 the actions of these gentlemen have been most reasonabl e . 

11 They didn't just go barreling out to a lawyer and ask him 

12 to slap suit on your neighbor. They tried every way they 

13 could to do this without the necessit y of a l awsu i t. 

14 They went to the bu ild i ng a s s o ~ 1 at1 an , ~ey went to 

15 : hE neighbor s , and the y were turned down . Ultimately, they 

16 have filed this su~t as a last resort. 

17 I would say, Your Honor, tha t as far as laches goes, 

18 l aches is one -- I have an annotation , an ALR -- it's discussed 

19 in many cases and it's one of those terms that depends upon 

20 the circumstances in every case. 

2 1 There are cases that say twe l ve years is not laches. 

22 There are other cases that say a much shorter time is laches. 

23 And I would say that, Your Honor, in considering 
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whether or not l a c ne E have a ttached here, the Court s hould 

2 ta ke - ~ and, a s I s aid, I really don' t t nink it has beca us e, 

3 aL f a r a "' Mr . Hale 1:: conc erned , Nr . Rioruan and Mr . Day t oo 

4 a c ion ' i thin two we e ks . They went over a nd tal ked wi t h him 

5 Tne~ went to the c it i zen ' s a ssocia t i on. Wi t h i n a 

6 mont n, he ha d a letter from tne arc hi te c tural con tro l uoard . 

7 An d wi t hin a yea r, .... ue ac tual l egal ma c hiner y wss s e t i rr 

8 ~nt. on h re . 

9 But, I t h i nk, Your Honor, in cons i der 1nf l aches , t h re 

10 i i:: r tc r € t ha n ti me itse l f -- time, alone , concer ned . 

11 And t hat i tha ~ t here i s a not he r element, too. An 

12 t hat i s t ha ... J-· c e: .fendan t s ha ve to be da maged by t he de l a y . 

13 And i n th~ ~ situat ion, Your Honor, ~ here i s 

14 abso lu t el y no d i ff e r enc ··· i n s ofar as Mr. Finein and Mr. Hale 

15 are ccncer nec . 

16 lfo a dd itiona l carna ge has a c c r ue d t o t hem f r om t he 

17 ~- ~ ~i E- t hat these fences were bui lt un t il the () r e s en "v t ~rn.e. 

18 We're asking t he sa me t hi ng t oda y the y w uld hav e 

19 been asked s i x months ago or ea r l i er, s l mply to move ba ck 

20 to the line. The expense would be ... he s a me . The time 

21 i nvolved would be t he same . 

22 t nd I th in~ , Your Honor , that i n the absence of s om 

23 ca n-iabe ca used by the de l a y here in f i ling s uit -- i n the 
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absence of some dama ge, laches wouldn't attach. 

2 The rEa ~ · :· r. you have the doctrine of lacheEI, as 

3 Yo -r I .on o r ·.-:nc w:- , is ln the event that evidence becomes l qs t . 
4 0 ~ ~rep e's memories be come very haz y as t o e vent E, or t he 

5 de f endants f i n themselves in a difficult position after 

7 Anc they don't do that. There's no diffe renc e--toda 

8 than there was . if, by some mi r acle, the$e ~ ec p :e had been 

g able t o £et that eui ~ filec t he sasc ca y t he fence was built 

10 I woul c say, Your Honer, that ~hat we have here, 

11 quite frankly, is a situation where two gentlcmeu ;:- ut ut: 

12 fences on their property . 

13 They had knowle ~6E · -- certa i nl y Mr. Finein had 

14 act ua ... kn m.; le" c r- of t · e re s :: : ·i c t 1.,1 e· cove nants. HE knew ther 

15 we ~- c· tr ~ (' t) ou : en t h - : ·r c' :' f' r t y . H Knew t here was a list 

16 u f ~ · i::: ~: :.·.: : c t i ve c o v n&nt ~. 

17 :r . E2 l e had gone to a settleme nt . He had a title 

18 ex2n ina tion. He had a certificate of title and a set of 

19 restrictions. 

20 These gentlemen went and took it upon themselves, I 

21 think, knowingly, Your Honor, to violate t hese restrictions. 

22 And I ju~t don't think that the community should be 

~ penalized in that r€gard so, I move that the Court overrule 
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the motions. 

2 THE aJURT: All ri ght, s i r. Anything further? -· 
3 MR. McGINNIS: If Your Hon0r ~ lease, in this 

4 part i cular instance , wha t Mr . Conroy says is to move the 
I 

5 fenc e back. 

6 I submit t o t he Cour t tha t to move the fence bac k 

7 would no in any way benefit the complainants. They would 

8 b~ look i ng at the sa me f ence in front of them. I 

9 It wou l d simply be twent y-five feet furthe r bac k 

10 fror; ti ,e lot line, so, that all it would do is create ci. 

11 t w e ~ty - f ive f oot strip in there. 

12 Now, these complainants a r e o~ trE opposite s1de of 

13 the street. The erection of tbAt fence does not interfere 

14 with their vie\«;. 

15 Had th€y been a next dcor neighbor, it might well 

16 have been a different thing, but the y will be looking at 

17 exactly the same thing. 

18 They'll have exactly the sa me amoun t cf l ight, exactly 

19 the same amount of air, and the exactly the same view. I 

20 submit to the Court that there is no in j ury. 

21 And, at the same time, they're asking the Court to 

22 strictly construe the restrictions as to oome parts of it, 

23 but as to paragraph ten, they're saying liberally construe it. 

104 



r- ··· ·. ·•• · ·.· .. t •. . • 

159 

I Eubm1t that the construction of the restrictions 

2 should be consistent throughout. 
. . 

3 THE COlJ:i.T: All right. The Court has considered 

4 t he ev!clcr1ce. And the Court finds that, in May of 1971, 

5 Mr. Fine i n com;: leted his fence and that Mr. Ha le completed 

6 hi~ fence on May 10, 1972. 

7 And the record shows that on J~ne 5, 

8 of complaint was filed in this case. 

1973 , the bill 

I 

9 The Court feels that both Mr. Ha le and ~r . Finein 

10 are ch2rgec w1th notice of the restrict i ve covenants that 

11 ar~ ~cntained -- and in interpreting the restrict~ve covenants 

12 an~ considering covenants two, four, nine and ten, the Court 

13 feels that there has been a waiver of any violation on the 

14 part of these individuals, by the architectura l committee 

15 or the people that are now seeking to enforce t he covenants, 

16 because they've not acted within a reasona t le time in 

17 accordance with paragraph ten. 

18 And, therefore, the Court grants t he mot ion to strH e 

19 and notes the compla:nant's exception to the Court's rule. 

20 MR. McGINNIS~ Thank you, Your· Honor. 

21 (Thereupon, at 1:15, the hearing was 

22 concluded.) 

23 
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