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APPENDIX A 

PLAINTIFF'S MOTION FOR JUDGMENT 
(Allegations are as follows) 

1. That she is the duly elected Clerk of the Cir-

cu:i t Court of the County of Albemarle, Virginia, and that 

heir term of office began on 1 January 1968 1 . and that the 

Defendant, Board of County Supervisors of Albemarle County, 

he1reinafter referred to as "Board", pays the Plaintiff ·a 

salary; 

2. That prior to. the adoption by Albemarle County 

of the county executive form of government ih 1933 the 

Cl,'erk of the Circuit Court received his compensation ex-

elusively from the fees generated by his office as provided 

for in Section 14.1-112 et ~; 

.3. That in 1966 the General Assembly enacted Sec­

tion 14.1-155.1 which states in part as follows: 

i• ••• In any city or county, whether or not such 
county has adopted an optional form of govern­
ment, arid in which the Clerk of any Court of 
record is on a salary basis, the minimum salary 
payable to such Clerk shall not be less than 
the minimum salary provided under the general 
law ••• " 

4. That the "minimum salary provided under general 

l~w" to which your Plaintiff is, and has been, entitled is 

that salary determined by the fees received by her off ice 

as provided for in Section 14.1-112 et seq, subject to a 

ma,ximum salary limitation as provided for in Section 

14.1-136 et seq; 

S. That the "Board" has paid yotir Plaintiff less 
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th n the minimum salary provided under the general law for 

thl years 1968 - 1973 inclusive. 

l WHEREFORE, your Plaintiff respectfully asks for 

ju gment against the Defendant in the amount of $39,264.36 

wi~h interest on portions thereof, which pbrtions repre­

sent salaries earned; from the date said portions were due 

an~ payabl~ for the reasons hereinabove s~ated. 

Shelby J. Marshall 

- 2 -



APPENDIX B 

DEFENDANT'S GROUNDS OF DEFENSE 

1. Each and every ~ate~ial allegation contained 

in the plaintiff's motion, and not specifically admitted 

he~ein, is expressly denied. 

2. The conclusions of law stated by the plaintiff 

in numbered paragraphs 1, 2, 3, 4, and 5 of the plaintiff's 

motion are incorrect; under the County Executive form of 

government, the Board of Supervisors of Albemarle County 

is; empowered and is solely responsible for establishing 

th~ amount and method of payment of the salaries of the 

Cl~rk and Deputy Clerks of the Circuit Court of Albemarle 

co;unty. 

GEORGE R. ST. JOHN 
41;6 Park Street 

BOARD OF COUNTY .SUPERVISORS 
OF ALBEMARLE COUNTY 

By Counsel 

Charlottesville, Virginia 22901 
Co,unsel for Defendant 
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APPENDIX C 

FINAL ORDER OF CIRCUIT COURT OF ALBEMARLE COUNTY 

This matter came on to be heard upon the Plain-

tiff's Motion for Judgment, the Defendant's Answer there-

to, upon the evidence presented before the Court sitting 

without jury and was argued by counsel; and 

It appearing to the Court from the evidence and 

relevant statutes that the Plaintiff, Shelby J. Marshall, 

has not been paid the salary due her by the Defendant, 

Board of Supervisors of Albemarle County, it is ADJUDGED 

and ORDERED that final judgment is hereby entered for the 

Plaintiff against the Defendant in the amount .of $39,264.36 

representing the total of the following salary deficiencies 

for the noted years, to-wit: 

$ 3,682.44 
$ 3,082.44 
$ 7,078.31 
$ 6,587.45 
$ 8,002.88 
$10,830.44 

1968 
1969 

"1970 
1971 
1972 
1973 

with interest on each of the above noted .annual def icien-

c.i;es at the rate of 6% per annum from the end of the cal-

endar year in which said deficiencies occurred, all pur-

suant to opinion attached. 

ENTER: David F. Berry 

DATE: April 24, 1974 
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APPENDIX D 

NOTICE OF APPEAL AND ASSIGNMENT OF ERROR 

ASSIGNMENT OF ERROR 

The defendant assigns as error the following: 

1. The judgment of the Court was erroneous in 

that it was contrary to the law and the evidence in the 

sa1!id cause. 
I· 

GEORGE R. ST. JOHN 
41,6 Park Street 

BOARD OF SUPERVISORS OF 
ALBEMARLE COUNTY, VIRGINIA 

By Counsel 

Charlottesville, Virginia 22901 
Cdunsel for Defendant 

I 
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.. AP.PEND!~ E 

OPINION OF THE CIRCUIT COURT OF ALBEMARLE COUNTY 

April 16, 1974 
COURT convened at 9:30 A.M. 

COURT: Now gentlemen, I have asked that counsel 

in ~he case of Shelby J. Marshall, Clerk against the Board of 

Supervisors attend this proceeding this morning in order that 

we might dispose of the case on the question of the Clerk's 

8 compensation. I took this case under advisement in order that 

9 ~he statutes and cases pertaining to this question might be 

10 further analyzed. I believe this case was heard approximately 

11 a month ago on March lat and it apparently involved no conflict 

12 in ~he evidence but rather an interpretation of the law, and 

13 particularly statutory interpretation. To that extent the Court 

l4 has analyzed certain pertinent Code sections which relate to the 

15 office of the Clerk and to the operation of the County generally 

16 or of County Government generally and also certain cases which 

17 bear on this question. In addition to those items there are 

1 

18 a number of legislative projects which have been undertaken relating 

19 to County Government generally and then to the fee system as a 

20 method of compensation for County officers and that takes us 

21 through a long period of legislatiye history. One of the principal 

22 studies which, if it's not the principal study, gave rise to the 

23 optional form of Government that the County of Albemarle operates 

"'\ M under dates back to the Virginia Commission on County Government 

25 which filed its report in 1931 and recommended to the General 

LANE'S COURT REPORTERS ·. 
COURT SQUARE 

CHARL.OTTESVIL.L.E, VA. 

-6-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 
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20 

21 

24 

25 

2 

Assembly and to the Counties three alternate forms of Government, 

those being the County Executive Form, the County Manager Form 
' 

and the form then in existence, which was the traditional form w.th, 
I 

certain improvements. Then through the years the legislature 

has considered generally the matter of the fee system of I 
compensation through the Page Commi•sion and the West CoDDDiasion 

which were involved with that question. lt appears that the 

principal objective was to gradually phase out the fee system 

as a method of compensation for all cons~tutional officers, 

which is the basis on which they were originally compensated, or 

moat of them, including the Clerk and the Sheriff. Now ;that 

baa largely been accomplished by the establishment of what waa 

originally known as the State Fee ~ard and ·1a now the State 

Compensation •oard and operates to set salaries for those officers 

who were formerly under the fee system as a method of compensa-

tion. And the County Executive Form of Government incorporated 

the same principal to the extent that one of the specific provisions 

was that the method of compensation for the Clerk would be chang~d 

and that the fee system as a method of compensation would be 

abolished. In addition to the abolition of the fee system as 

a method of compensation the County Executive Form of Government 

further provided for the abolition of two constitutional offices, 

that of the Commissioner of Revenue and the Treasurer. The thi~g 

that has become apparent through, at least in this Court's 

study of the leqislative history and statutes is that there 
LANE'S COURT REPORTERS 

COURT SQUARE 
CHARLOTTESVILLE, VA. 
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1 haa never been any intention on the part of the legislature, 

2 ana certainly no provision under the Constitution, which would 

3 act to abolish the office of the Clerk. •ow the office of the 

4 Clerk has occupied a dual role apparently from the very be-

s ginning of the institution of the County Government in this 

6 State. Historically, the County Clerk was one of the Chief 

7 if not the chief administrative and constitutional officer in 

8 each County and acted as Clerk of what waa then known as the 

9 County Court, which was the Court of Record, and is now the Cir-

10 cult Court. So the County Clerk designation involves the duties 

11 of the Clerk with reqard to both County functions and the 

12 f~ctions of the Clerk of the Circuit Court, and in a large 

13 measure the confusion which has resulted in the interpretation 

14 of these statutes arises out of this dual function. It may well 

15 be that the interpretation which has been placed upon the 

16 statute relating to County Clerks is proper as far as the 

17 po•ition taken by the County of Albemarle. aut I find no basis 

18 upon which that position could be taken with regard to the Clerk 

19 of the Circuit Court. Many of the statutes which relate to 

20 

21 

22 

23 

24 

25 

this aalary schedule relate to the duties or the functions of the 

County Clerk and they have been carried through the •tatutes in 

a separate category apparently. And the fact remains that the 
-~·-__.-/ 

office of Clerk is a constitutional office. It has the peculiar 

distinction of being the office with the longest term and is 

exactly double the term of any other local offidal. In other 
LANE'S COURT REPORTERS 

COURT SQUARE 
CHARLOTTESVILLE, VA. 
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4 

l words every other elected official is elected for a four year 

2 teli'Dl, and the off ice of Clerk occupie•, or the Clerk, occupies 

3 a ~erm of eight years. Now, that ought to tell us something 

4 as far aa the question that we are dealing with in this case. I• 

5 the office of Clerk subordinate to the office of some other County 

6 official or the •oard of Superviao~a, or is it. in fact, a ae-

7 parate and distinct constitutional off ice in every sense of the 

s word. Now if it is, and if being elected for eight years and 
. ,; ·' 

9 means what it would seem to mean, then the Court would have to 

10 determine that the off ice of Clerk is not aubordinate to that 

11 of any other official in the County. And that aeems to me to be 

12 the rational basis upon which this case has to be decided. If, 

13 in fact, the position of the County of Albemarle is upheld it 

14 wo~ld mean that the office of the Clerk of the Circuit Court 

15 is subordinate to the aoard of Supervisors and through them to 

16 the County Executive. It would certainly be strange to this 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Court to reason that an eight year constitutional officer would 

be subordinate to the aoard of Supervisors who are elected for 

four years and each of those supervisors elected from a separate 

district and not from the County at large. ·. Now, that generally 

is the basis upon which the common sense reasoning in this case 

seems to ~aka us. Now, the Supreme Court of Virginia baa com­

mented on ~is point, and that is that the Clerk holds office 

by virtue of the constitution and nothing else, and that has 

not been changed. If in fact the Clerk is the constitutional 
L.ANE'S COURT REPORTERS , 

COURT SQUARE 
CHARL.OTTESVIL.L.E, VA. 
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5 . 

l officer that the constitution says he or she is, then it means 

2 ~hat it is not subordinate to any other office. And I want to 

3 refer specifically to a case in which this question was presente~ 

4 and this had to do, of course, with the role of the Clerk as 

5 county Clerk but it's the same office as the constitution says, 

6 and the statutes. The office of the County Clerk is also the 

7 office of the Clerk of the Circuit Court or the person holding 

s that office occupies both positions. And in the case of the 

9 County of Culpeper, the Board of Supervisors v. Coons, 121, Va., 

10 783, The Court of Appeals had this to say, "Sheriffs, Clerks 

11 of Courts, Treasurers, Commonwealth's Attorneys and Commisaione%• 

12 of the Revenue do not hoid their off ice by virtue of the General 
·; .· ; '.",, 

13 Assembly or by virtue of authority of a Municipality or County. 

14 The Sheriff and the other officers named hold their off ice by 

15 virtue of Section 110 of the Constitution which provides that 

16 all the officers named shall be elected by the qualified voters 

17 of the County and that their duties and compensation shall be 

18 prescribed by general law.• Now, this is certainly true today. 

19 Thia principal is announced in the case of Hilton v. Amburgey 

20 198 Va. 727 and the quote that I just read is taken from page 

2l 729. In the Coons case the Court said on this question, "a 

22 •oard of Supervisors cannot place conditions upon the payment 

I 

23 of the salary or compensation allowed by general law to an officer 

24 whose office or position is not the creature of the •oard of 

25 Supervisors." The court held in that case that the Board of 
LANE'S COURT REPORTERS 

COURT SQUARE 
CHARLOTTESVILLE, VA. 
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1 Supervisors of Culpeper Cowity could not require the CleJ:k to 

2 per,form duties other than those by imposed general law as a 

3 condition precedent to the payment of part of his aalary. And 

4 in that case the Court granted mandamus compelling the Board 

5 to pay the Clerk's salary without the condition attached •. And 

6 th-. court, in disposing of that case, had this to say "•y law 

7 therefore, and not by the Board of Supervisors except as they 

8 may act in accordance with the law, must the salary or the 

9 campensation of such office or position be fixed." Now, there 

10 have been many changes with regard to County Government since 

11 that decision was announced. For instance, two of the positions 
,. 

12 that the court was speaking about,· have been: abolished under the 

l3 Co\lnty Executive Form of Government, namely, ·the Commissioner of 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Revenue and the Treasurer. And the office of the Clerk not 

having been abolished, it seems that all pri.Jlciples related to 

constitutional officers still remain in effect as far as it 

involves the Clerk. There is certainly some confusion on this 

point and one of the witn~sses,·who had occupied the position 

of Clerk for many years and who had been sought and followed 

in his experience by the various committees of the General 

Assembly who dealt with Clerk's salaries, expressed himself on 

th:is point by saying that this is a "legislative thicket" that 

ha~ to be construed. And I find that the more you read the 
· .. 

statutes the more difficult it becomes to reconcile some of the 

a arent inconsistencies 
LANE'S COURT REPORTERS 

COURT SQUARE 
CHARL.OTTESVIL.L.E, VA. 
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1 

2 

3 

4 

5 

6 

7 

8 

substantiate the position of the Jaoard of Supervisors in this 

case, but taking the law generally and from the principles of 

co~stitutional law, this Court can't escape the conclusion that 
' I 

I 
the •oard of Supervisors cannot diminish the office of the Clerl~. 

They cannot subordinate it to their own position. · And ik the 

salary of the Clerk is to be controlled other than by general 

law, then it must be done through the State Cempensation aoard 

or·you would effectively subordinate an office which is not 

9 intended to be subordinated. Now, if the General Assembly 

10 intends to do this then, of course, it ought to be more specific, 

11 at least in this Court's judgment, with regard to the office of 

12 the Clerk in a County where the County Executive Form of Govern· 

13 ment prevails. Albemarle County occupies a rather distinct 

1 

14 po$ition in this regard. There aren't many counties in this stite 

15 which have the County Executive Form of Government. •ut I find 

16 nothing to indicate that because Albemarle County does have a 

17 County Executive Form of Government the duties of the Clerk are 

18 in·any way changed. And the peculiar thing that should be 

19 noted in this case is thatrr> other statute which prescribes 

20 th• duties of a Clerk have been changed. There is no other 

21 method by which the Clerk can be removed except the method pre-

22 scribed for all Clerks. They can be removed only by the Judge o~ the 

23 Circuit Court, not by .! Judge but by !!!!!. Judge of the court in 

24 which they perform their duties. It's a common sense principal of 

25 law that if you are a County employee, the County would have the 
LANE'S COURT REPORTERS 

COURT SQUARE 

CHARl..OTTESVILLE, VA. 
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1 rigbt to fire you. I can't escape that. And to construe the 

2 Cle.rk as being a County employee is stretching the point too 

3 far. The Court cannot concede-.that the County •oard of Super-

4 

5 

. . I 
vis;ors can diminish the position of the Clerk anymore th-.n they 

can fire the Clerk. The Clerk is elected by the people Jf the 

6 County for eiqht years and can be removed only by the Judqe of the 

7 Circuit Court. 'l'he duties of the Clerk are separate and apart. 

8 'l'here are provisions in the law which allow the Clerk to 90 to 

9 court to force the local Board ~ provide the facilities that 

8 

10 are necessary to operate the Clerk's Office, by mandamus. It wciiuld 

11 be a strange point indeed if an employee had the right to sue 
·. :.·.· . .-. 

12 the elllJ?loyer to require the employer to carry out the duties 

13 wh~ch are prescribed by law. And· the fact is that the Clerk 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

occupies the unique function of serving both the County generally 

and the Court •. It may well be that this Court has placed an 

undue emphasis on the importance of the Clerk's Office, but if 

that is the case then it is rather strange that the Clerk still 

is elected for a term of eight years. And it seems to me that 

we would stretch common sense completely out of proportion and ~ 

consti~utional law to the point of ridiculousness if the court 

held in this case that the County Board of Supervisors has the 

right to set the salary of the Clerk independently of any other 

agency such as the State Compensation Board, or general law. 

I ~ very frank to say that in my opinion the General Assembly, 

through an oversic:rht or a failure to coordinate the various 
LANE'S COURT REPORTERS 

COURT SQUARE 
CHARL.OTTE5VIL.L.E, VA. 
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1 statutes, failed to provide the setting of the salary of the 

2 Clerk by the State Compensation Board as it did with every 

3 other fee paid officer when the fee system of. compensation was 

4 abolished. It's the only office in which that method was not 

s appilied, if that was intended. In other words as each constitu-

6 tioinal office was taken off the fee system of compensation, it 

7 was placed under the State Compensation •oard or formerly the 

8 State Fee Board. And The State Fee Board and then the Compensa-

9 tion Board became the substitute for the old system~ And in 

10 this case if the C_ourt held that the statute not having provided 

11 for the Clerk's salary to be fixed by the State Compensation 

12 ~a;rd left the Clerk• s salary completely to the discretion of thl9 

13 •oatrd of Supervisors would in ef feet be .holding that the off ice 

14 of Clerk is subordinate t.o that of the County Board of Super-

15 visors, and the Court cannot find any reason for such a finding. 

16 Therefore the Court awards judgment to the Clerk to the extent, 

17 subject to the proper calculation of the amount, of the salary 

18 which has been deficient and which has been presented in the 

19 form of exhibits from the State Compensation •oard o~ the forms 

20 filed with the State Compensation Board_ and ia readily reduced 

21 to a liquidated amount. And in addition to that, of course, 

22 the effect of this ruling is to find as a matter of future 

~ reference, unless it's reversed, that the Clerk's salary is that 

24 which is prescribed for all clerks and construing the statute 

~ which was on9 of the principal issues in this case. the Court 
LANE'S COURT REPORTERS 

COURT SQUARE 
CHARLOTTESVILLE, VA. 
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10 

1 holds that the minimum salary to the Clerk ia the maximum 

2 salary prescribed under the statute. That's the only way I can 

3 construe it. There being no other salary prescribed and the re 

4 being no means by which the salary can be adjudicated by any 

s independent agency, the Court finds that the amount· which 
·. >.'. 

6 the Clerk would be entitled to under the general law is the 

7 sam:e in Albemarle County as any other County. And 'that being 

s the case, the amount is not something that can be set by the 

9 Board of Supervisors but is set by general law of the State of 

10 Vir;ginia. ' ' 

11 Now ·gentlemen, I have undertaken to review rather 

12 informally the basis of the Court's ruling. I have done a lot 

13 of 'reading· on this subject and had intended to ·write a rather 

14 formal opinion as a result of it, but it's too long and too 

15 complex and I leave it to you gentlemen to thrash it out in yoUJ: 

16 briefs on appeal if it gets that far, because· I have pointed out to 

17 yo~ some of the areas that the Court has read. Specifically, 

18 several of these cases, ths statutes generally and the legisla-

19 

20 

tive history of the old West Fee Bill and the Page Commission, 

th~ Virginia Commission on County Government I referred to, 
) 

21 th~ latter of which really is the forerunner of the County 

22 Executive and othAr optional forms of Government from which 

23 Albemarle County obtained its initial information, I'm sure. 

24 Th~s probably originated all of the activities in this field. 

25 This was Ghapter 268 of the Acts of The General Assembly of 1930 
LANE'S COURT REPORTERS 

COURT SQUARE 
CHARL.OTTESVIL.L.E, VA. 
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11 

which created the Commission and its report was filed in a 

2 bound volume on December l, 1931, ~der the style Virginia 

3 Commission on County Government and, of course, has been brough·~ 

4 up to date by other studies and other legislative changes. Mr. 

5 Bains, if you will prepare an order then incorporating the 

6 findings of the court it will be entered as of this date. 

7 ·sT. JOIDh If You:r Honor please I think this is an 

8 extremely well reasoned opinion and I would like to have your 

9 opinion typed and I would like to have the record typed whether 

10 it's appealed or not because this explanation should be presentEd 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

to everybody concerned - wh!ther it's appealed or not and also 

if it is appealed under the new rules, it saves both ~ounael 

the trouble oi tendering the record to each other and so forth 

an4 getting a date to tender it to you. If YQU will order the 

Reporter at this time to type the transcript and make it a part 

of the record - I don't have the rules with me but as I under-

stand from memory, if you do that, then counsel don't have to 

bother about any deadline in getting this transcript. And I 

request Your Honor~ that you do that at this time. 

COURTa All right, sir, and i know the record would 

not be very long. The evidence introduced was relatively short. 

The Court will order that the transcript and the opinion of 

the Court be typed as part of the record in this caee and made 

available to counsel. 

COURT ADJ1u1..ii.i .. ;u -

LANE'S COURT REPORTERS 
COURT SQUARE 

CHARLOTTESVILLE, VA1 
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23 
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25 

12 

STATE OF VIRGINIA AT LARGE1 

I, Jean D. Easton, Notary Public in and for the 

State of Virginia at Large having been so duly commissioned and 

qualified do certify that the foregoing hearing was duly taken 

by me at the time and place specified in the caption hereof, 

said witnesses having been first duly sworn. 

I do.further certify that said hearing was correctly 
\.~~ :. ·:, - ,: . 

taken by me by mechanical methods and the same was accurately 

wr,itten out in full and transcribed into the English language 

and that said hearing is a true, accurate and correct record of 

the testimony by said witnesses. 

I further certify that I am neither attorney nor 

counsel for or related to or employed by any of the parties to I 

the action in which thia hearinq was.taken and further that I I 

am not a relative or employee of any attorney or counsel employe~ 

by the parties hereto or financially interested in this action. 

My commission expires 

) 
Given under my hand and seal this 24th day of May, 

197(. 

Notary Public 

LANE'S COURT REPORTERS 
COUR'r SQUARE 

CHARLOTTESVILLE, VA. 
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14 APPENDIX F 

15 
TRANSCRIPT OF TESTIMONY 

16 JOHN x. RASSNICR, having been duly sworn, testified 

17 asj follows: 

18 DIRECT EXl'MINP.TION 

19 By: Mr. Bain 

20 Q Mr. Rassnick, would you state your name and 

21 oc.cupation please for the court? 

22 A My.name ie John M. Raaenick, Jr. and I'm the 

23 EXi'eCutive secretary of the compensation aoard. 

24 Q HOW long have you been employed in this position 

25 Mr.. Rasanick? 

LANE'S COURT REPORTERS 
COURT SQUARE 

CHARL.OTTESVIL.L.E, VA. 
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Rassnick - Direct 

1 A Since January, 1965. 

2 Q Now Mr. Rasanick, what I want you to explain reallr 

3 in your own words - I 'm not aakinq you to interpret atatubes 

4 

5 

or anything of that nature, I simply want you to tell the Court . . I 
~der the Clerlc.'s Compensation Statutes, how you arrivid at a 

6 clerk's Compensation, under the normal fee schedules setup, 

7 under the State Law? 

8 A Well, I will have to quote some statutes ••• 

9 Q Yes sir, if you don't have them I've qot the 

10 statutes here ••• 

11 COURTt I expect Mr. Raasnick has them there anyway, 

12 don• t you Mr. Ras snick? 

13 A Yes air. Under the current year, 1973 ••• 

14 Q Yea sir. 

15 A Under Section 14.1-143, the base salary is $9,500. 

16 Also under section 14.1-143, it says for each additional Judqe 

17 she shall qet $1,000. Because of the court reorqanization in 

18 July 1, 1973, she would qet, as I understand it, two additionaJ 

19 j'udqea effective July 1 so she would qet, in effect, $1,000 foJ 

20 a half year, $500. for each judge. You add the $9,500 and the 

21 $1,000. and get $10,500. under Section 14.1-145, she would qe1. 

22 an additional $500., which would make a total of $11,000. tJndeJ" 

23 the provisions of Section 14.1-148 an additional ten percent 

24 which would be $1, 100 or a total of $12, 100. under ••••• 

25 COURT: Ten percent of what, Mr. Raasnic'k? 

LANE'S COURT REPORTERS 
COURT SQUARE 

CHARLOTTESVILLE, VA. 
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·' ~·. : ~- ''. 

1 A 'In percent of ••• 

2 COURT: Of the base? 

3 A No, of $11,000. 

4 COURT: In otherwords, ten percent of everything up 

5 to that point? 

6 A Yes sir. So, it would be $11,000. plus $1,100. 

7 which is $12,100. Under the 14.1-152, she gets an additionaJ 

8 twenty percent of the $12,100, which is $2,420., which is a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

total of $14, 520. , 

COURT: Each time you are referring to those, you 

are taking the percentage of the previous total? 

A Yes air. 

COURT: All right, I see. 

A Then Under 14.1-155, she would qet an additionaJ 

ten percent or $1,452., which would total $15,972 •. 'l'hen, under 

14.1-155.l she would get an additional twenty-six point six 

percent or $4,248.00, which would be a qrand total of $20,22(. 

from fees. 

COURT: In otherwords, there are four statutory---~ 

percentages added onto the other salary? 
·. j 

A Yes sir. 

COURT: I see. 

Q Now, Mr. Rassnick, is there additional compen-

sation that a clerk can get from a separate statute, on 

collection of local taxes? 
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R•ssnick - Direct 15 

1 A She can ••• from commission on local taxes, she 

2 can retain that in addition to the $20,000. 

3 Q Depending on the amount of ·local taxes that are 

4 collected as a result of the fees generated by her office? 

5 A ·x am not familiar with it but I think that she 

6 gets a certain percentage of the total fee, like five percent 
~· i· <· ; . ' 

7 for a certain amount and so on and so on. 

8 Q Now, Mr. Rassnick, this would be for compensaticn 

9 for the year 191~, that is how it is setup? 

10 A That's correct. 

11 Q All right, is there a limit on a clerk's salary? 

12 under the present statutes? 

13 A She would be limited to $25,000. from all sources. 

14 Q From all sources. This would include the 

15 collection of local taxes, ·if applicable? 

16 A Yes sir, that's correct. May I add that the 

17 statute provides that those clerk• s who are making more than 

18 $25,000. for the calendar of 1969 are under the Grandfather. 

19 All others are limited to $25,000. 

20 Q Mr. Rassnick, I am going to .show you copies fron 

21 the audit reports, Clerk of Albemarle County for the years 

22 1968 through 1971. 

COURTS 1968 through 1971? 

24 BAINs Yes sir and I have 1972 and 1971 also. Now. 

25 this is from the State Audit Office. Now, on the fee system 
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Raasnick - Direct 16 

1 for those years, what would the Clerk of the Circuit court of 

2 Albemarle County be entitled to, based on your computations 

3 there and the state office. . ' 

4 A In 1968, $12;632.401 for 1969, $12,632.407 tor 

5 1970, $17,424. plus $154.25 or a total of $17 1 578.251 for 

6 1971, $17,424. plus $493.37 or a total of $17,917.37. 

7 Q Is this a copy of a letter from you to the State 

8 Compensation Board for 1972's compensation for the Clerk of 

9 the Circuit Court of Albemarle County? 

10 A That's correct. 

11 Q What do those figures show? 

12 A $19,817.84. 

13 Q Then for 1973, here is the report filed by the 

14 Clerk based on the fees and so forth, what does that show? 

15 A A total of $25,188.20 but she is entitled only 

16 to $25,000. 

17 Q Which would mean she had reached her maximum? 

18 A Right. 

19 Q I would like these submitted into evidence Your 
• .'I ~I 

20 . Honor. 

21 COURT: Any objections to these being admitted into 

22 evidence as exhibits Mr. St. John? 

23 ST. JOHN: No sir. 

24 COURT: All right, they will be admitted as 

Plaintiff's exhibits 1-6. 
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I 
~----rr---~----------"Ra=•~•=n=i=c=k=------=D=i=r;..;::e=c=t'--------------.+---......:17, 

1 P:r.AIN'l'IPP'S EXHIBITS 1-6 ao markect at this time by 

2 the Court Reporter. 

3 Q How, Mr. Raasnic'k, the fiCJUX"e ot $20,220.00 I 
. ~ .. :I 

4 believe you said for the 1973 year would be •••• What exactly 

5 does that figure represent? 

6 COURT 1 Which year nOW? 

7 Q Just a total, he went throuqh all of the 

s . statutes, additions and so forth. 

9 COURTa Which year are you referring to? 

10 .Q 'the year 1973. $20, 200. What exactly does that 

11 figure represent? 

12 A That means that ahe can retain, for fees of 

13 office providing she earns it. 

14 COURTa In otherworda, you are aayinq that figure 

15 first depends on her fees measuring up to that amount. 

16 A Your Honor, for example if the total fees for 

17 Ber office are $20.,ooo. and the Compensation Board had 

18 allowed her expenses of $50,000., that meana that her net 
I 

19 income of office is $50,000.00. She can retain that $20,000. 

20 out of the $50,000. and the $)0,000. odd dollars would be 

21 excess fees which the State would qet one-third. 

22 COURT1 I was trying to reconcile the figure with 

23 the other figure of $25,188.20, which is reduced to $25,000. 

~ That was also for 1971, wasn't it? 

25 BAIN1 Yea sir. Mr. Raasnick, would you explain 
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1 what those f igurea represent? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

A Do you have that exhibit? X am sure you do. I 

have a copy. I . 
Q You have the 1973 sheet? 

A Yes. About haltway down the first page ,it aaya, 

Annual allowance authorized by law, $20,220.00 and right be-

low that it says commissions on collections of local taxes, 

$4,967.65, those two added together ia $25,187.65 but because 

of the limitations of $25,000.00 and in determining exceaa 

fees all she could retain would be $25,ooo.ooo. 

COUR'l'a The extra amount above the $20,200 is baaee 

12 on commission 1t-om local taxes? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Ye air. That, of course, is 'subject to audl~. 

COURT1 X understand. All right Mr. Bain, go 

ahead. 
-

Q Would you qive the court a , hypothetical Where 

you are entitled to this $20,220. but your fees qenerat~ by 

the office would not entitle you to that amount. For examplE, 

if the Clerk's Office generated $35,000.00 in fees and the 

Clerk had expenses approved by the Compensation Board of 

$20,000.00 then What would the Clerk get. 

A $15,ooo.oo. 

Q Even though the Clerk would be entitled, if ha 

acned it to the $20,220.00? 

A 'l'bat•a correct. 
LANE'S COURT REPORTERS 
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Raasnick - Direct 

l Q But only if the of tice qeneratea the tees? 
.•/· 

2 A That• s correct. 

3 COURTt You are saying then Mr. Raaanick, that the 

4 Clerk's expenses come first. 

s A 'l'hat•s correct, yes sir. 

6 COUR'l's And then he qetsthe salary within the limits 

7 of his fee collection and within the limits of his maximum. 

8 ,. A 'lhat •a correct. 'l'he Compensation Board tells 

9 the Clerk that from fees she can pay certain expenses, no 

10 more. 

11 Q All right now, Mr. Rassniclc, are you familiar 

12 with Section 14.1-140.1? 

13 A I am sure I am familiar with it. 

14 Q Would you read the parts of that that deal with 

15 the Clerk, referring specifically to the annual allowance? 

16 A It says, Each of the officers mentioned in 

17 Section 14.1-136, at the time of filing the annual report 

18 required by Section 14.1-116, shall pay into the State 

19 Treasury the amount in excess of the annual allowance to which 

20 . he is entitled by this article and the expenses incurred 

a 21 authorized by the Compensation Board. 

22 O Now, Mr. Rassnick, what does that figure, the 

23 annual allowance refer to, is that the figure of $20,220.00, 

24 would that be what that figure represents if the Clerks' 

25 fees were generated in such a nature that she would be 
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1 entitled to it? 

2 ·A That'• c::orrect, yea. 

3 ''COUR'J.'1 That' a also 'th• same law ••• the annual 

4 allowance based on ccmpenaation and allowance•? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A That's correct, yea sir. That· same langua9e 

· also appears in the County Executive Form of Government, wlt:l 

. we shall use. 

Q Mr. Raasniclc, giving this situation, that you 

explained a minute ago, a 'hypothetical $100,000.00 for a 

Clerk's Office with expenses of $50,000.00, is the figure yot. 

gave of $20,220.00 the figure that any Clerk would be 

entitled to? 

A Jlo air, it depends on the number of Judqee and 

' the number of Courts. I~ could go from $18,000.00 on up. 

Q All right. '?hat exception only, dealing with 

the JUdgea, Would that be the amount to which a Clerk of a 

Circuit Court would be entitled? 

A No sir. $18,000.00. 

Q I have no further questions. Witness with you 

Mr. st. John. 

·~-.~.: 

CROSS BXAMINA'l'ICN ,, . 
Bys Mr. st. John 

Q Mr. Rassnick, as Mr. Bain baa stated in prefacir CJ 

his questions to you, all of your answers are predicated on 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

the fact that tbe Clerk in question would be under the tee 

system? 

A 'that's correct. 

Q . As you are aware, in your position with the 

:State Compensation Board, Albemarle county is not under the 

fee system? 

A That's my understanding, yea sir. 

Q Well, is it a correct statement that assuminq 

Albemarle County bad adopted the County Executive Form of 

Government, it is not under the fee system. 

BAIN't Yo\lr Honor, we object to that. He ia 

12 inteJPmti.ng statute bere. 

13 COURTt If the question is handled in his office be 

14 has a riqbt to comment on it. The construction of it as 

15 represented in the manner in which bis office bas acted, if ~ t 

16 . has i~ fact acted under certain inatructions ••• Mr. Rassnick 

17 is the Secretary of the Compensation BoarcJ and may be routinely 

18 

19 

20 

21 

22 

23 

24 

25 

<!': .. . ~ .. 

: aware ot the matter by the tiling of annual reports or what-

ever. 

WOOOt I would like to supplement Mr. Bain'a 

objection if I may. Thia question goes outside the scope of 
If 

direct examination. /Mr. St. John wants to ask this type of 

question let him call him as his own witness. 

COURTt I am not sure that this •••• 

WOODa He baa been asked his opinion as to the 
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1 

2 

3 

4 

Rasanick - Cross 

county Executive Porm of Government and I think this is outail!e 

of the •cope of the questions of counsel directed to him on 

direct examination. 

COUR'1'1 Well, Mr. Rassnick is here as an officer 

s of a 4ivision of the State and the Court is interested in the 

6 . official manner in Which thia ha• been handled Whether he has 

7 been called as witness for one party or the other. 'l'he court 

a will be interested in the manner in Which hia of flee ha• 

9 handled it so I am qoinq to permit the question. I don•t 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

euppoae it makes too much difference aa to Whether you inake 

him your witness. 

S'l'. JOBRs I don't mind a bit makinq him a county 

witness Your Honor. If opposinq counsel would rather :r: not 

qo outside the scope of their examination then I will aak 

Mr. Raasnick questions related to their questions. 

WOOD 1 Your Honor, we have no objection but I 

believe he will be eonf ine<'l to not asking leading questions 

of the witness. 

COUR'l's All right, go ahead. 

Q Mr. Raasnick, for a county under the county 

Executive Porm of Government is it still necessary for that 

county to report to you and receive or make a report to you 

of the fees, allowances, commissions and so forth? 

A Yes air. 

Q It !a atill necessary, in otherworda, whether ~Ile 
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1 

2 

3 

4 

5 

6 

7 

officer in question is on the fee system or not, the officer 

still must make this kind of report to your office, is that 

correct? 

A Yea sir. 

Q Why is this true, if the officer in question is 

not under the fee schedule, could you clarify that? 

A Yea air. under the county Executive Form of 

23 

8 Government the county retains all fees, aa I understand it. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

It pays all salaries. At the end of the year When she file• 

this fee report I write back to the county and say that 

according to the fee report filed by your clerk, and I think 

he has got copies of letters I have written, I say the total 

receipts were so much, the total expenses were ao much, the 

amount allowed the clerk, if on a fee basis, ao much and the 

excess fees are so much. Now, he has got all of the fees foz 

Albemarle County, the County Executive has and I ask him to 

return to the State one-third of the excess fees, which he 

senda me a check payable to the Treasurer of Virginia for one-

third of the excess, like under the present calendar year 

1973, I will write him and ask him to send me a check for one-

third of forty-four thousand and some odd dollars. 

Q All right, that forty-four thousand and some 

odd dollars appears down here as the last line before the 

bottom paragraph, to determine net canpenaation and so forth. 

In otherwords, to arrive at that figure you use computation• 
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:8·.' 

l a• if they were under the old fee schedule, is that correct? 

2 A Right, because the law directs us to do that. 

3 Q so, that all other monies, regardlees of whethez 

4 they are paid to the Clerk or the Clerk's Deputies, .;or not, 

5 all mories except for this $44,163.47 remain in the locality. 

6 A 'l'hat'• right. 

7 Q That $44,163.47 is requ~red to be paid tQ the 

8 State? 

9 A A• excess, yea sir. 

10 Q In order to determine how much the atata is 

11 entitled to ••• 

12 A I have to have that report. · 

13 · Q Whether you are under the Executive Form of 

14 Government or Pee Form of Government, you have to have 'the 

15 same information to determine how much the state is entitled 

16 to. 

17 A The only difference, if she were on a fee basis 

18 ahe would se.nd me a check for $44, 000. 00. I would retain one -

19 third and send two-thirds back, but they already have it ao 

20 I just get the one-third. 

21 COURT1 Mr. Rassnick, you are saying that the tee 

22 compensation, you know the salary compensation, you don•t 

23 have the salary compensation in here do you? 

24 A No air. 

25 COURT& Is there any reason placed on it as to why 
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1 you don•t use that fiqure rather than the fee compensation? 
I 

2 ' A I th-ink Section 15.1-619 aaya that if in deter-
; . I ·· .. 1 .. i 

3 minin9 excess fees we would use what she would be anti tled tc 

4 under 9eneral ·1aw. 

5 COURT a Rat.her than what she actually 9eta as 

6 salary? 

8 COUR'.l'a All right, go ahead Mr. st. John. 

9 Q · I would like to have you refer to the phraaeoloc; "i 

10 exactly as it is Mr. Rassnick. Here is 6.19. Thia is Sectior: 

11 15.1-619 oft.he Virqinia Code Mr. Rassnick and I see para9ra1h··· 

12 A 'l'he second paragraph A. 

13 Q Allowance to what such officer would be en ti tlee 

14 by general law but by provisions of this section. 

15 A Right. 

16 Q This is what you use to compute. 

17 A The board has always interpreted that to mean 

18 that we would use, in this case the $20,000. plus the $4,000. 

19 : or $25,000. as determined by what the excess fees would be. 

20 Q Thank you. 

21 A Because of the County Executive Form of Govern-

22 ment. 

23 COURTs How J?any counties in the State under the 

24 Executive Form? 

25 A I don't know county Executive, like Henrico that 
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1 is under County Manager Form, the same, we WC>rk the fee bases 

2 the same way. 
i 

3 COURT1 The same way? I 

J this 

4 

5 

A Yes sir. 

COURT: How many are generally ~ealt with 
': 

6 category? 

7 A Henrico and Albemarle. 

8 COURT1 Go ahead Mr. St. John. 

9 Q Your Honor, I have some other matters to ask Mr. 

10 Rassnick to testify on but Mr. Bain and Mr. Wood have asked 

11 that this be done in proper order so I have no further 

12 questions now. 

13 WOOD& I have been misunderstood Your Honor. My 

14 feeling was that Mr. st. John, sometime ago, made this witnea1 

15 his and I said I had no objection to it but I didn't wish him 

16 to cross examine the witness so I think he might as well 

17 complete his examination. 

18 Q Mr. Rassnick, in the course of your day to day 

19 functions as Secretary of the Compensation Board, I believe 

20 that is your position isn't it? 

21 A That's correct. 

22 Q Have you been requested by, among other people, 

~ Mrs. Marshall herself to state what the Compensation Boards 

24 interpretation of the Clerk's rights under these sectiona is? 

25 What her salary should be based on these various figures whicl 
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Rassnick - Crose 27 

I you have given the court? 

2 A She has asked me and I think she has correspondeace 

3 from me that if she were on a fee bases what ahe would get, 

4 yes sir. 

5 Q In the ordinary course of the business of the 

6 Compensation Board of Virginia has it been asked of the board 

7 and of you as Secretary to state whether or not the fact that 

B we are not on the fee schedule makes a difference as to what 

9 she is entitled to? 

10 A I have talked to Mrs. Marshall on several 

11 occasions and ••• in otherwords, she understands I am sure that 

12 she is not on a fee bases. She has asked me questions, I 

13 assume with the idea that if she were on a fee bases what 

14 would. she get. Is that what you have got in mind? 

15 COURT: I think what he is asking, have you ever 

16 construed the question in your off ice sufficient as to 

17 whether she is or is not entitled to be on a fee bases. 

18 A Your Honor, the Board since I have been there 

19 and long before I came there has interpreted this as the 

20 County Executive Form of Government and under the statute 1 

21 15.1-619 and I think it's 15.1-600, that was brought out here 

22 and it says that the fee system is abolished. 

23 COURT: You construed that to mean to abolish the 

24 fee system of compensation for a Clerk. 

25 A Yes sir, the board did, not me personally. 
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2A 

l COURTs That's what I am getting at. 

2 
''" A . Yes sir. 

3 COURT: All right Mr. St. John, does that answer 

4 your question? How lo11g has that been construed that way, 

s Mr. Rassnick?· .. 
6 A Since I have been there, 1965. 

7 COURTa -I see. Of course, this predates that by a 

8 considerable time. This county executive form in Albemarle .,. 

9 County? 

10 A Yes sir. 

11 Q Let me ask you this and don't answer if there 

12 is any objection, wait until the court r\llea on.it. Have 

13 you •••• haa the Board, I should say, any opinion or position 

14 as to whether or not it is within the exclusive jur:ts:liction 

15 and discretion of the local government about what the clerk 

16 gets paid under the Executive Form of Government. Has that 
.:.;:r· 

17 question been put to the Board and if so, what is their . 

18 answer? 

19 WOOD: Your Honor, I object to that question. There 

20 has been no foundation laid here with this witness to qualify 

21 him to answer that question. Now, Mr. St. John is attempting 

22 to enlist from this witness direct comments on the issue be-

23 fore this court. This man was called here as a witness to 

24 testify about the procedures used to determine the figures 

25 and all at arriving at compensation. This thing has gotten 
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1 so far afield that he is being asked his feeling on the exact 

2 issue b,efore this Court, without any foundation being laid 
~:~'. .. 1 ' ~ :. : ; .. i .. ; . • ·::·.~ : 

3 that he is qualified to answer it or that the Board's opinion 

4 is of any relevance whatsoever. 

5 COURT: Now, gentlemen, this question has to do 

6 with the policy and interpretation upon which the agency has 

7 acted. If he was giving an opinion ot something not connecte~l 

s with his agency then it would be intentional but if the 

9 Board has followed its own judgment and interpretation of the 

10 statute and has acted upon it then Mr. Rassnick may testify 

11 to it. 

12 O This is what I meant to ask ot him ••• 

13 COURTt It's not a question of mnda:l.ng an opinion 

14 of somebody else but taking a position with regard to a 

15 statute and its position taken by the board, which is charged 

16 in someway with administration. Now, the Compensation Board 

17 hasn't in any way been connected with an interpretation of 

18 this statute and as far as its actions has acted upon that 

19 and I think Mr. Rassnick may speak on that. 

20 O This is what I meant to ask you Mr. Rassniek. I~ 

21 the board has taken a position on this and if so, what is it? 

22 A The Board, as I explained before, has taken the 

23 position that the County Executive Porm of Government under 

24 Section 15.1-600 and a certain section says that the fee 

25 system is abolished and soforth and so on and the County shall 
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30 
1 pay the salary. 

z i Q Who dee des under that Boards position as to •••• 

3 A Well, the statute, aa I understand, as the Board 

4 understands, says that and that is the way we have operated. 

5 She files a budget request form with us for salaries, which 

6 we approve and send her. 

7 Q Would this mean that she i• or is not neceeaarilV 

8 under the law entitled to be paid according to the fee 

9 schedule? 

10 WOOD: Your Honor, I will object aqain. Thia goea 

11 outaide the •••• 

12 COURTa That does. The court will have to decide 

13 that eventually I think. Objection sustained. 

14 Q I don't have anything more Your Honor. 

15 COURT a Anything further from Mr. Raasnick on some 

16 of these other matters? 

17 

18 REDIRECT EXAMINATION 

19 Bys Mr. Bain 

20 Q Mr. Raasnick, if the fee system is abolished 

21 then why does the Clerk of the Circuit Court have to file 

22 this form with the Compensation Board? 

23 A I don't know what the section of the code is but 

24 it says each Clerk shall file a report each year. 

Q Do you think that section ia inconsistent with 
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Raaanick - Redirect 31 

1 the fee schedule llt. 
would 

2 A Ro air. How/we know what the excess fees were, 

3 'if any .if she didn't file a report. 

4 Q Mr. Raaanick, ia the board ••• the State Compenaat·• 

5 ion Board actually concerned with what happens to the exce•• 

6 with what the Clerk qeta under salary form and what she 

7 would be entitled to under the fee eystem?· 

8. A No air. 

9 COURTa Let me aak Mr. Raaanick this. If it were 

10 not for the fact that the state was entitled to one-third 

11 ot all amounts above what the Clerk is entitled to as an 

12 allowance, would there be any other reason to have this repor !:? 

13 Other than to determine the one-third for the state. 

14 A I think that would be the only reason Your 

15 . Honor. Also, for audit purposes • 

16 Q Mr. Raasnick, you said the Board's interpretatio~ 

17 : has been that the County Executive Form wipes out the fee 

18 system. Haa the board taken into consideration section 14.1-155.l 

19 . which wa• passed in 1966 in that reqard? 

20 A Not to my knowledqe, no sir. 

21 Q It has not? 

22 A No air. 

23 COURT1 Thie is Section 14.1-155.1. What "81 the 

24 year? 

25 BAINa 1966, Your Honor. 
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Rasanick - Redirect 32 

l A It was amended in 1970 ••••• in 1973. Your Honor, 

2 thia ia where the laat percentage figure comes in, 26.6 and 

3 I think what they are concerned •••• 

4 COURT1 Different paragraph in the aame code 

5 
; 

section is quoted. Next to the last paraqraph. 

6 A The last paragraph says, that any city or county 

7 whether or not such county has adopted an optional form of 

a qovernment, and in Which the clerk of any court of record is 

9 on a salary basis, the minimum aalary payable to such clerk 

10 shall not be less than the minimum ealary provided under the 

11 · qeneral law. 

12 Q You are aayin9 that the board has not taken that 

13 into consideration whether or not the County Executive Porm 

14 of Government controls the fee system? 

15 A I have not, no air. 

16 Q I have no further questions Your Honor. 

17 COURT: Now, Mr. Rassnick in connection with that, 

18 what would be the minimum salary payable to a Clerk under 

19 qeneral law? 

20 A That's a qood question Your Honor. I don't 

21 mean that like I said it but for example the base figure is 

22 $9,500.00 and you add on these precentagea. Now, it has 

23 been different all through the years as the exhibits show. 

24 In 1969 I think is was twelve thousand aomethinq that ahe 

25 could retain under qeneral law, if she were on a fee basis. 
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( 
2 

3 

4 

5 

6 

7 

8 

9 

IO 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

<;OUR'l': Well, what ia it? I• it the first figure 

or that figure plus all the statutory allowances? 

A l don't know how to answer that queetion Your 

Honor. 

COURT: In otherworda, you haven't construed that 

either? 

A No eir. 

COUR'1'1 Would you have any legislative background 

at all ·as far aa your department is concerned about minimum 

salary under general law? 

A No sir. 

COUR'1'1 Bas it had any applications at all on 
•·.···· 

calculations that your cffice has made? 

A No sir. 

COURT1 In otherwords, it would appear then from 
it 

the standpoint of what your off ice has done/has no meaning? 

A That's correct, yes. 

COURT: That puts the court to the purpose of the 

burden of determining what it's in there for then. 

BAIN: Mr. Rasanick, I believe you testified as I 

examined you that this figure of $18,000.00, not counting 

the judges. As long as the Clerk's Pees generate to that, 

that would be the minimum salary the clerk would get, is 

that correct? 

A Yea, if she collected her fee• and expenses. In 
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Rassnick - Redirect 
1.J: 

1 otherwords, /the net income of office was $18,000.00 or more 

2 she could get $18,000.oo. 

3 

4 

5 

6 less? 

7 

8 

Q She couldn't get any less, is that correct? 

A If ehe didn't collect it she couldn't qet it. 

Q But, if she collected it she couldn't qet any 

A '!'hat's right. She has to collect it. 

COURT1 Mr. Rasanick, would you diaaqree or would 

9 you take no position that the minimum salary for clerks on 

·10 fees is the maximum salary? 

11 A I would say Your Ronor •••• well, you could say 

12 from readinq 14.1-143, it says the salary shall be $9,SOO. 

13 Then you would qo on and read 145, 148, 152, 155 and 155.1 

14 and a.dd these precentaqes on to it and you could come up with 

15 $20,000.00 or dependinq on how many clerks they have qot, up 

16 to $25,000.00, so to answer your question, I am not trying to 

17 aade your question, I don't know the answer to your question. 

18 Which is the minimum or Which is the maximum. 

19 COURT 1 You would have thought though that if they 

20 meant the $9,500.00 they would have said so, wouldn't they? 

21 A They would have stopped at $9,500.00. 

22 COURT: In otherwords, it would have been a lot 

23 easier to have said the clerk's salary shall not be less than 

24 $9,500.00 if that's what they intended to refer to. 

25 A The reason for the $9,500.00, before 1970 that 
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Rassnick - B,,.,....Ad44s=re~c~t___,..-'-~~~~~~~~~-l-~35 

l figure $9,500.00 varied anywhere from $2,000.00 ••• in other-

2 

3 

4 

5 

6 

words, it we.a based on population. They threw it all in and 

put $9,500.00 and said you had to earn it to get it, 80 why 

not pu~i_~'.$9,SOO.OO in. I .. 
COURT1 Go ahead Mr. Bain. Any other quest~ons? 
Q Mr. Rassnick, qo back to your · hypothetical 

7 $100,000.00 fees qenerated by the office and expenses of 

s $50,00~.oo, what is the minimum salary that clerk is qoinq to 

9 receive? 

10 A As I explained Mr. Bain, baaed on the section of 
take 

11 the code that says we shall/ what• s under qeneral law under 

12 the County Executive Porm of Government, we would use the 

13 $20, 000.00, in this particular case, plus the commissions or 

14 a net: of $25,000.00. 

15 Q I have no further auestions Your Honor. 

16 COURT1 Any other questions Mr. St. John? 

17 ST. JOHN: No sir. 

18 COURTs Thank you very much Mr. Rassnick. 

19 Witness stood aside 

20 . ....-.. · 

21 HARRY B. WRIGHT, havinq been duly sworn testified 

22 as follows 1 

23 1~··· .• DIRECT EXAMINATION 

24 By1 Mr. Bain 

25 Q Mr. wright, would you tell the court who you are 
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Wriaht - Direct 

and Wh~.~ your occupation is? 
.j11:':i. 

1 
•<.• 

2 A Harry B. Wright, Clerk of the Circuit Court ot 

I 
circµit 

3 Rockbridge County. 
,i 

Q How long have you been Clerk of the 4 

5 Court of Rockbridge County? I 
6 A Twenty-five years. 

7 Q Twenty-five years? 

a A That's correct. 

9 Q Mr. Wright, have you been President of the Clerk' 

10 Association at anytime during that period?_ 

11 A I have. 
I. 

12 Q When was that? 

13 A 1965-1966 period. 

14 Q Now, Mr. Wriqht, I refer you to the section of 

15 the code 14.1-155.1, was that section passed by the General 

16 Assembly in 1966? 

17 A It was. 

18 Q Now, Mr. Wright, were you on •••• 

19 ST. JOHNs What section is that Mr. Bain? 

20 BAIN: 14.1-155.1. Were you on the Clerk's draftin; 

21 committee for draftinq legislation for ••• that the Clerk's 

22 Association wanted passed at that time? 

23 A I was one of many, yes sir. 

24 Q Now, Mr. Wright, I will ask you to explain to 

25 , the court what the association and specifically the committee 
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1 which you were on intended by the passage of tbia atatutue • 
. ): .. ..i·.;. 

2 ST. JOHN: May it please Your Honor, I said I 

3 waan•t going to object to this if presented in the proper 

4 framework but I think the foundation should be laid here •••• 

5 COURTc I think the law is intended, unless be had 

6 some connection with the authorship of it Mr. Bain and that 

7 baan•t been show. Now, maybe that•s a fact that the Clerk•s 

8 Association prepared the preliminary draft, he would have the 

9 right to discuss that but not on the final document unless he 

10 was connected with the drafting of it. 

11 Q I didn't mean to go into that. I just meant that 

12 the Clerk's Association, when you all were working, the 

13 committee, on drafting legislation, when you all were working 

14 on a statute what did you all intend •••• 

15 COURT 1 You haven't shown that they worked on a 

16 statute, that •·a what Mr. St. John is talkinq about. 

17 ST. JOHN: Your Honor, I think I am going to with-

18 draw this objection and let this in for what it is worth but 

19 I think certainly this would go to the weiqht of Mr. Wright•• 

20 testimony and I would like to reserve the right to comment on 

21 it later. 

22 COURT1 I am going to run into a problem. Mr. 

23 Wright may have had some firsthand experience and if he did 

24 I think it ought to be shown. 

25 Q Mr. Wright, would you tell the court what your 
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1 committee did during the preparation for the General Aaaembly 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

:;J: 
in 1966. 

'1 

In otherworda, I am sure you probably considered 

other legislation or amendments to other statutes, would you 

just tell the Court then what your association worked on and 

how you approached it? 

A If I might be permitted, I would like to give 

you a little history, if I could, of the Clerk's Fae System 

in regards to this statute and other related statutes. 

COURTs Did you all prepare soma legislation ariain1r 

out of this legislative history and proposal of changes, Mr. 

Wright? 

A Yea sir. In our consideration of this statute 

13 we went back and considered what had taken place in the past 

14 in the history of the fee system we worked under, and we are 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

now working under. In order to arrive at our thoughts con-

cerning 14.1-155 ••••• You see, I am a young clerk in the 

clerk's office, twenty-five years, and the qentleman to my 

rear is the father of our association, many years my senior 

and I don•t feel like speaking before he speaks but I will 

try to give you the benefit of what I have learned and what 

we have learned in regard to this particular section. Clerk• 

being paid by the fee system in the past have had a numerous 

and a number of different fee scales, we call them scales. We 

don't get a salary, we retain fees for our compensation and 

I believe I started out as Clerk at $2,500, according to the 
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1 

2 

3 

4 

Wright - Direct 

population of my county, that was changed to $5,500. plus the 

related increases given by the General Assembly and in con-

eidering the 14.1-155 and 14.1-143 together we drafted the 

we did not draft it, we were working with the committee that 

5 proposed the legislation, not drafted, we proposed it. We 

6 considered dropping all fee systems, all net retainable 

7 compensation according to population. We went to a flat 

8 compensation, net compensation of $9,500. plus the related 

9 increases for each clerk as given by the legislation. In 

10 drafting 14.1-155 we felt, in that particular section, that 

11 in reading 15.1-600 and 602, I believe, it pertains to .... 

12 counties with Executive Form of Government, the County Super-

13 yisors will set the salary of the clerk according to general 

14 law and therefore we proposed that particular section in 

15 here notwithstanding any law, the minimum shall be so much, 

16 it shall not be less than the minimum salary provided under 

17 the general law. Now, that wording, of course,. baa thrown a 

18 lot of people, the minimum part of it and the question all 

19 clerks have asked and I asked the same thing When I was elected 

20 to the job, what is the salary and I was advised that the . 

21 minimum salary was so much money. Well, that •e all I could 

22 make that year. The same thing applies today if I was to 

23 leave my job today a new clerk would come in tomorrow and he 

24 would receive $21,169.00, that•s What I make a year, 1973. 

25 He would receive the same thing r&Jlrdless of minimum salary. 
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I 

r-~~~-;-r-~~~~------~---W--=-r=ia_h=t=-----=D=i=r=e=c=t:__ __ ~--~----~-------
1

-------+-~40 
1 The maximum is set by law at $25,ooo.oo. so, when someone 

··L;::.. ,. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

aak me what my minimum is I say that because I can't say any­
! 

thing else. That is what I am allowed to retain out of my 
I 

If there ia any rrinder 

the excess goes, as Mr. R.aasnick testified. Our thi ing 

fees, after my expenses are paid. 

of putting this in here was to provide for is to take care 

of any clerk because we felt, I didn't know any difference 

until recently, that they were not being salaried by the 

CJeneral law. : · 

COURT1 Were you instrumental in your association 

11 originating that legislation? 

12 A Yea sir, I helped. 

13 COURT: What was the purpose then of originating it? 

14 A To raising the salary in a particular section, 

15 you are talking about. 

16 COURT1 The particular paragraph as cited in the 

17 Motion for Judqment, that any city or county, whether or not 

18 such a county has adopted an optional form of government in 

19 which any clerk of record is on salary basis, the minimum 

20 salary payable to such clerk shall not be leas than the 

21 minimum salary provided under general law. What was the 

22 purpose of proposing that? 

23 A The minimum salary at that particular time was 

24 $12,000.00, some twelve thousand and some odd dollars and we 

25 felt that they should have the same salary as we were having ••• 
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I 
! . . l . 41 Wright ... Direct 
I ~' ' • ; 

1 we were receiving, that was the reason for it. I would say 

2 this, that was ••• 

3 COUR'1'1 Whose choice of words was the use of 

4 minimum salary? 

s A Members of the leqislature sir. 
·. 

6. COURTs What did the clerk'11 propose? 

7 A We didn't propose anything except ••••• we feel 

a that the annual salary aet by the Compensation Board is the 

9 minimum salary and it can also be a maximum salary. 

10 , · COURTa When you proposed the legislation, did the 

11 clerk's consider they got what they asked for or they got 

12 •omething different? 

13 A We felt we got what we asked' for. 

14 COURTs What was the purpose of asking for it agaill 

15 then? 'l'o bring everybody up? 

16 A On an even basis, yes sir. We took out the 

17 section of the code where when you had so much population 

18 your salary was one thing and if it was in another bracket / 

19 it waa so much. /

1 

20 COURT1 Well, this seems to be for the purpose 

21 though of getting clerk's in a county where they had an 

· 22 optional form of government and being in a position to at 

23 least getting the same minimum as other clerks. 

24 A Yes sir. 

25 COURT2 What was the interest in the clerks in the 
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' . ;_::··. . . ~ . ~· . 

WriC]ht - Direct 42 

1 counties where there was optional form of qovernment. 

2 A Pairfax County I believe is one, Ariinqton County 

3 is another, I believe they are on a salary basis up in that 

4 section. There were aome courts in the City of Richmond that 

s had to have special legislation. Mr. Miller, of course, can 

6 elaborate on that. They had to have special legislation to-

7 get their salary under the qeneral law. One of them was 
··:i I 

8 making a straig'ht salary, which was not comraensurable Wii't.h. ) 

9 
! 1:'... . .;.· 

what he was doing and we felt that if a clerk fullfiled his 

10 obliqation of office he was entitled to the same salary the 

11 other clerks were qettinq. 

12 COURT: This was durinq the time you were president 

13 of the association that this was done? 

14 A Yes sir. 

15 COURT1 Go ahead Mr. Bain. 

16 Q I have no further questions. 

17 

18 CROSS EXAMINATION 

19 By: Mr. St. John 

20 Q Mr. Wriqht, are you still presently connected 

21 with the Clerk's Association? 

22 A Yes sir. 

23 Q You still take an active part? 

24 A I am a member of the association. I did not 

25 take an active part this year, no sir. 
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- --- . 
1 .: . Q ~ until this year did you? 

~.:,,· ' ''·:i· .; 

2 A Yea air. I have been ill and I haven't been 

3 able to. 

4 Q Did, to your knowled9e, the Clerk's Association -:,· 
.·,, 
:1. 

5 foster any other additional leqialation with respect to the 

6 clerk• a salaries and aoforth after the amendlnent · of Section 

7 14.1-155.1 and you said that was in 1966. That'• remained 

8 the same since 1966, has it not? 

9 A With the exception of the amendment , I believe, 

10 raised the 14.1-155 twenty-percent to twenty-six point one. 

11 Q Yea air. Bach year or every now and then or 

12 every so many years they raise the percenta9ea and that's 

13 what Mr. Ras snick testified about but with respect to that 

14 paraqraph in 155.1, that's been the same since 1966 when it 

15 was enacted, hasn • t it? 

16 A Yea air. 

17 , Q Are you familiar with code aection 14.1-164.1, 

18 let me let ycu look at this because the number probably 

19 wouldn't mean anythin9. I will ask you to read that Mr. 

20 Wri9ht and see if your association has either opposed enact-

21 ment of that or fostered enactment of it or had anything' to 

22 do with the le9islative history of that particular section? 

23 A Thia section concema the 9ovemin9 body of the 

24 county aa anpowered to determine what annual allowances, 

25 payable out of the county treasury, shall be made to the 
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1 county clerk of such county not to exceed five thousand 

2 

3 

5 

6 

7 

8 

9 

10 

11 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

25 

dollars. Prior to the enactment of this in 1970, we received 

a $150.00 as beinq Clerk of the County. I was receivinq this 
·• 

unt:il ~ey hired an Executive Secretary. Also, $300.00 fo.r 

Secretary of the Road Board and numerous boards, like 

committees makinq the budqet. 'l'hey put that on a flat fee, 

it is not included in your fees out of Richmond. It is a 

retainable fee above the retainable compensation set by the 

compensation board. 

COURT t You say that would not be included on the 

report to the Compensation Board? 

A It would be included on there if you exceeded 

$25,000.00 and couldn't keep but if you made $18,000.00, you 

could keep the $5,000. for a total of $23,000. 

Q Mr. Wright, let me ask you this. '1'hat section 

speaks in a different lanquaqe from 155.l, that section 

epeaka to Clerk's of Courts of Records, section 155 and 155.l, 

here they are talking about the qoverninq •••• they are tal.Jcin9 

about county clerks of such counties. Now, are they talking 

about a different function here or are they tallcinq about 

the same function. You mentioned that you served as Clerk of 

the County and you received so much for this, is that a 

dif terent function you are talkinq about now from the clerk 

of the court of records? 

A That ia a different function, yea air. Now, we 
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1 

- 2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 
' 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2.5 

have clerk• of the court of records, not county clerks. 

Q 'l'hey can be two different people in otherworda? 

A Yea. There again, by beinCJ county clerk you are 

ex officio Clerk of the Circuit Court and if you are elected 

you are elected Clerk of the Circuit court so ••• 

. , COtJR'l' 1 They are recognized aa distinct off ices 

A Yea air. 

COURT1 Mr. Wright, how distinct are the two. 

functions. Are they recoqnized CJenerally to be distinct 

functions in reports you make? 

A To the Compensation Board? 

. COURT1 Clerk of the Circuit Court as opposed to 

the County Clerk, what's the difference? 

A None in our reports, no sir. 

COURT1 You say in some areas they are two differen~ 

people? 

A Yes air. 

COURT1 There would be certain cities. 

A You take the Clerk of the Hustings Court, it is 

now Cira.it Court of the City of Richlllond, you have two phaaea 

of that. J\ldge, may I make one obaerva~ion in regard to fees·~ 

COURT I All right air. 

A I think that ia a big question in everybody's 

mind here, as to amount of fees reta.inable. All fees derived 
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Wriqht - Cross 

I in the Clerk's Office are clerk'• fees and .they are all re-
. ~~·~" ... ~ ... : ' 

2 tainable if allowed by law. It they are a hundred thousand 

3 dollars, they are the clerk's tees. Bia expenses could be 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

$80,000.00 or his expenaea could be $30,000.00 but everythinq 

taken into a clerk's otfice is clerk's fees, reqardlaaa of tho 

amount or reqardleas of what. If the General Assembly says 

he can keep the Whole $100,000.00 he would keep the whole 

$100,000.00. 

COUR'l'1 How did the Clerk's Associaticm construe 

that section on optional form ot qovernment that said the 

fee eyatem was abolished? 

.A 'the fee system was abolished as to and that qoaa 

on, that's one section and there is another section that says 

they shall pay their county officers in conformity with the 
·;-~ .•• ' ; ! . ' 

general iaw. I don't recall the exact wording, it's 603 and 

one of the sections say, the salary shall be set accordinq to 

qeneral law and they have prescribed quidelines to follow • 
... ·· ,. . :'• 

··' 
'l'hlaSheriYf~ have quidelinea to follow set by the Compensation 

Board. 

S'l'. JOHN: What's that Mr. Wright, I couldn't hear 

21 you about the Sheriff's? 

22 A I said they have a quideline to follow, the 

23 etate sets quidelinea on Sheriff's or I think they do, aa to 

24 their compensation. I believe that is correct. I believe 

25 they have a minimum of so much money and a maximum of so much 
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. ~ 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

il2 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2.5 

Wriaht - cross 
''."' 

money. I think the minimum of a deputy sheriff ia $7,200. 

They have those quidelines to follow and we felt they were 

quidelines t.o follow under the general law. ·,,., 
I 

COURT1 Are you aayinq that prior to the adopti~n 

of 14.1-155.1, which in t.he next to last paragraph prescribes 

this thing we are debatinq riqht now and that is that the 

clerk of .. any court of record was on a salary shall not recei v. t 
·.!.'.·,:·· . :· .•!: -·· • .• 

less than the lftinimum salary provided under general law. That 

being adopted in 1966 and without that you are saying the 

clerks under the optional form of government weren't qettinq 

the benefit of the minimum salary ae prescribed by qeneral 

law. 

A 'l'hat was our understandinq, they were not. 

COURT1 And in whose instance was that clause in-

sert:ec! in the statute, was it the clerks association that 

inatiqatec! it? 

A It was eiqhteen of us on that committee sir and 

I don't believe I could •••• 

COURT1 I am·intereated in knowinq who originated 

the concept includinq this proposition in legislation. 

A I believe it was the clerks, I wouldn't like to 

definitely say yes but I believe it was the clerks under the 

supervision ot associate with us on it. 

COUR'l'a It is certainly recoqnized that the Clerk's 

Association has initiated considerable leqialation and does 
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Wrf.crht - Crn11s 
1 continue to exercise annually.a lot of activity I suppose 

2 
.~ ::~1· . ' :·:": ·-i: 

in that direction. Do you all have a legislative drafting 

3 committee in the Clerk's Association? 

4 .. A No sir. 

5 COURT1 Do you have what is.called a legislative 

6 committee? 

7 A We have help in Richmond. We have a legislative 

8 committee and ? can't say who waa on it this year or the past 

9 · year. I have doctors orders not to participate and I haven't 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

· participated in it. 

COURT1 All riqht, 90 ahead Mr.; st. John. 

Q Mr. Wriqht, c!o you recall whether or not that 

. prior to the enactment of this section on the payment of 

the clerk's, 164.l, there existed a section 164, not 164.1, 

. that new but there existed an old section 164, didn't it? 

A Yea sir. 

Q Are you familiar with what that waa? 

A 'l'hat was a scale section of allowances up to 

$2,500.00 for different localities and they wiped it out 

and made it a lump sum ••• 

Q That was a rock bottom minimum fee schedule for 

all clerks in the state, was it not? 

A Not a fee schedule, no sir. That was the 

. compensa~ion to be paid by the county. It could be paid by 

the county and excludable from the tees. 
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Wricrht - Cross 
1 Q Right, it was a schedule or a table or Whatever 

2 you want to call.it of compensations Which could be paid by 

3 the county itself to various officers and that included the 

4 clerks of circuit courts of record, did it not? 

s A County Clerk. 

6 .... Q Didn't it also include other officers? 
.tJii·.: .. , . ·.·:.·~ · ... ;. ; .' .. ~:.:";} 

7 .... A I don't re~mber that air, I believe it said 

8 county clerk, just like the present statute I read. 

9 Q All riqht. I have no further questions. 

10 

11 RJm:tREC'l' EXAMINATION 

12 Bys Mr. Bain 
!,.::; i 

1lf:,Q . Mr. WX'ight, th,e'se two sections Mr. St. John 13 

14 questioned you about, theae are supplements that the county 

15 can pay if it wants to, is that correct? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

. A "Yes air. 

Q It has nothing to do with the fees qenerated by 

the off ice or anything of that nature? 

A 'l'hat•a right. 

Q 'l'hat has nothing to do with the minimum salary 

payable to a clerk? 

A No air. 

Q I have no further questions. 

COURTc All riqht Mr. Wright, you may stand aside. 

Witness stood aside 
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Miller - Direct 50 

1 THOMAS R. MILLER, having been duly sworn testified 

2 as followst 

3 DIRECT EXAMINATION 

4 Bye Mr. Dain 

s Q Mr. Miller, would you state your name and 

6 occupation for the court please? 

7 A I am 'thoma•.R. Miller, retired Clerk of the 

8 Hustings Court for the .City of Richmond. Raving retired frcm 

9 the position ot Clerk in 1970, the end of 1970 and having 

10 been employed from then throuqh a part of 1971 as deputy 

11 clerk. 

12 Q Mr. Milk, how lonq were you a clerk in Richmond? 

13 A I qot into the court as a Deputy Clerk on October 

14 the first, ninehundred and twenty-eight. On the retirement 

15 of the old clerk I was made the Clerk on October 1, 1942. I 

16 obtained a leave of absence and aervm two and a half years 111 

17 the navy and came back and took over again as Clerk in March 

18 of 1945 and I remained the Clerk until I retired as euch at 

19 the end of 1970. 

20 . Q Mr. Miller, have you been involved, and if you 

21 will tell the court at what times in the drafting of 

22 legislation, not the drafting but the proposal of certain 

23 leqislation for the clerks in the State of Virqinia? 

24 A I have been involved a qreat deal more than I 

25 had wanted to be sir. Being in Richmond, right across the 
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Miller - Direct 
·I 

! 

1 etreet from the State Capitol the idea of appearing before a 

2 

3 

4 

5 

committee and things in regard to all of the legislation re-
I 

fleeting the Clerk's whether it was proposed by the Clerk's 

Aseociation or otherwiea, whether it wae for the Clerk'•/ or 

against them I waa invariably called on to go over and appear 

6 before the committee until I became so I felt like I belonged 

7 over there aa much aa I did in the Clerk'• Office. Now, I 

8 ee~ved on the Executive Committee of the Clerk's Ae•ociation 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

fo~ a number of years, a legislative committee for a good many 

ye•ra but as to what those years ware I could not state them 
.. ":.::"" : ... ~ 

·',•!::'": .. frPm memory. 

Q Now, Mr. Miller, I ref er you to the, baaically 

th~ sections de,aling with the Clerk's compensation but 

specifically Section 14.1-155.l. Now, did you ••• were you 

involved in anyway in the proposing or did you testify before 

any committee in regards to this legislation? 

A Not in regards to that ••ction itself, I don't think, 

Mr. Bain. At the same time, if I remember correctly we had a 

general legislation in that provided for an increase in the 

amount of fees that we could retain if we earned them. As to 

this particular section involving a certain population group 

I do not remember whether I had anything to do with that or 

no~ but I did not aa a rule take part in any of the legislation 

that was confied to a certain area or locality of the state. 

I took part chiefly in the legislation effectinq the court 
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1 clerks of the state as a Whole. The special legislation tha 

2 would be put in by an area we ·will say or a representative 

3 from that area I was riot called on generally because that wa 

4 a specific thing involving that area. 

5 Q Mr. Miller, I will have you read, if you don't 

6 mind, section 14.1-155 and tell the Court if you were involv 

7 in the appearing of that.legislation. 

a A Yes air I was. 
·,.) 

9 , . Q Would you explain to the court please •••• read 
·.\:Jb ! . '·· 2 "'.,.._,_I~ . · ·. <~:·i··i 

10 the statute to the court please and then explain to the co 

11 what the Clerk's Association intended for it to do? 

12 A 14.1-155, FUrther ten percent increase in 

' 
13 maximum compensation of clerks of courts of record.-----Not-

14 withstandinq any other provisions contained in this article 

15 the maximum compensation authorized for the clerks of courts 

16 of record is hereby increased by ten percentum. Nothing her -

17 in shall be construed to alter or affect in any manner 

18 increases heretofore provided. Thia section shall apply 

19 notwithstandinq the provisions of any other law which place• 

20 any such clerk on a salary basis. That was enacted in 1964, 

21 as it now stands. It waa enacted first in the code of 1950, 

22 enacted again in Section 14.155 in 1960 on page 485, In 1964 

23 on page 386, the acts of 1964. 

24 Q Mr. Miller, were you involved in the proposal o 

25 that section to the General Assembly? 
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22 
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24 

25 

~--------

I 

I 

Mol,, •P- A4 ,...,..t-

A Yea, all of the court clerks were because it wa• 

a general increase allowed in the limitations on the amount 

that a cc:>urt clerk could retain. If I may go into the histor~ 

I of that a little while Mr. Bain. Before the old fee 

in, known as the West Fee Bill of 1916. 

Q In 1916? 

i act went 

I 

A Yea. A court clerk could retain all of the fees 

collected by him. They, then put the limitation on the fees 

' he could obtain, sat up in raqard to the amount of the 

I population of various areas that they were in. That came on 

down and was enacted again and revised and brought down until 

up until 1966 I think the base figure waa $7,500. for those 

1 who were in an area of population t>ove a certain bracket and 

that gave other basis and so forth on down into other brackets. 

! In 1970, I think it was, they had gotten into such a fiqqet 
! 

on this r:~siness of population brackets that it was entir.ley 
•.H 

inequitable throughout the state so they cut out all of the 

1 
population bracket stuff in that section, 14.1-143 and put a 

I 

i 
base fee of $ 9, 500. in place of the old base fee of $ 7, 500. 

That, in effect, because of the increases that had been given 

j that being an increase of about $2,000. from $7,500. to $9,SOJ. 

acted to be an increase of about $3,400. somewhere in that 

' area and if you will note on the, I think it's 14.143 ••• let 

i me get to it a moment ••• In the last paragraph of 14.1-143 
i 

which we have always been very careful to have put in there ••• 
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1 Nothinq herein shall be construed to alter or affect in any 

2 manner the increases heretofore provided and now in effect7 ••• 
. " 

3 because, I cauqht a bill over there once, we had gotten three 

4 increases and somebody unauthorized by the aaaociation had 

5 put in a revision of that section and they had not put in it 

6 that clause there to preserve the increases they had been 

7 given and had that section been passed as it was written, it 

8 would have cut out all three of the increase• we had already 

9 gotten. 

10 Q By increaaea, you are referring to the ten percent 

11 twenty •••• 

12 A Twenty percent, ten percent and so forth. Each 

13 year we have had to be very careful because aomeone in the 

14 General Assembly of their own volition very often will •end 

15 a revision of these sections or some of them and if they left 

16 out the phrase that it shall not be construed ~o any way 
•' . 

17 alter or cutout, it would throw µs back on the $9,500 basis 

18 alone. 

19 y. COUR'l': What is significance of the $9, 500., is th1 t 

20 the base salary? 

21 A Well sir, it is a fee base on which all of the 

22 others are now computed. It used to be $7, 500. We moved it 

23 up in 1968 or 70 to $9,500. until they put through that on 

24 $9,500. that aection of the general fees 143, contained a 

25 provision that the locality could pay the clerk an additionaJ 
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l aum not to exceed $5,000., Which should not be·considered in 

2 his total compensation as reported to the board. In otherwozda., 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

I was under a limitation I think of about $17,000. at that 

time and the City of Richmond was paying me a supplement of 

$3,000., therefore I was allowed to keep the $17,000. aa 

provided for in general law and in addition the $3,000 I was 

paid by tbe City of Richmond as a supplement and that way I 

had a total compensation of about $ 20, 000. When they enactec 
.; 

that. put.ting it up in 1970, I believe, they cut out that , 

paraqraph allowinq the payment of a supplement by the locali1y 

Which i•n't in there now. 

Q Mr. Miller, go back now to this 14.1-155 sectioh 

which you had there betore you and you read to us. You said 

you were involved in the proposal and preparation of that 

piece of leqislation? 

A Yea sir., that was a general increase. 

Q Since it was a qeneral increase would you 

explain to.the court then., specifically under that statute, 

other than just the increase that was allowed, the second 

paragraph there, what the Clerk's Association inil!nded in 

that? 

A The intention of the Clerk's Association on all 

of these things was to attempt to equalize, to pay the 

24 clerks for doing the same amount of work. That was the basi1~ 

25 thought of .cutting out the population brackets. I was very 
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Miller - Direct 

instrumental in getting that done because it was.my feeling 

that if a clerk was in an area that had a population, we wilJ 

say of 50,000, if they did enough work to earn the fees, to 

enable them to retain $18,000. I thought they ouqht to be 

allowed to retain it even though their population bracket 

did not enable them to retain it. It was our theory that 

a clerk ia paid just like a qarage, he is paid so much for 

each thinq that he does, those fees are prescribed by code. 

It used to be,that he may collect, they are now, he shall 
i 

collect,. ther,fore he is charged with the collection of those 
·~···-. '. · .. ~, I ~ -...t:.i~·~ 

fees. If he does the work to collect total fees of $50,000. 

and he has expenses in his office of $10,000. even though 

he was in an area that only had a 15,000 population I felt 

that he should b9 able to retain exactly the same amount aa 

a man in an area of a population of 100,000 only collected . . 

the same amount of fees because he was only doinq the same 

amount of work and I didn't feel that a court clerk who did 

the work should be denied hi• fees because he happened to be 

involved with a small population and that was the feeling of 

the association as a whole and that was the reason that we· 

asked for the doinq away with all of the areas of various 

population brackets. 

Q In this second pragraph of 155, it says, this 

section shall apply notwithstandinq the provisions of any 

other law which places any such clerk c>n a salary basis. Now, 
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Miller - Direct 

was that intended •••• did you all intend by that to include 

clerks across the state no matter what form of government 

they were under. 

A We intended to include them ••• that would .enable 

them to e~rn ten percent more. 

Q Whether they were on a salary basis or fee basi1? 

A That was up to the localities aa we thought and 

regard to the salary, we didn't know whether they could 

collect it or whether they couldn't but if. they could we 

felt that they should. 

. ' Q I refer you to 155.1, the third paragraph under 

that Mr. Miller, dealing in any city or county. ·The court his 

had that paragraph read several times, what is your under-

standing of that particular paragraph? 

A My understanding of that is that the minimum, 

they use the word here salary instead of compensation, the 

provided under general law is this. The code provides that 

you shall get so much for recording a deed, so much for 

· issuing a license and the minimum salary that provided under 

the general law would be the amount that you had collected 

on those fees for the work you did. If you collected $10,00C. 

over and above your expenses then it would be $10,000. If 

you collected $18,000., it would be $18,000.00 up to the 

. limit of $25,000. at which you are stopped. Now, it's 

entirely possible in the fee system for the clerk of the 
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Uol 11a"" - n.f ,.. • .,. .. 

Busting Court for the City of.Richmond, as it waa before it 

waa changed, to have been in debt being court clerk. I aaw 

one year down there the old clerk there and his expense 

albwance wae extremely low but the total fees taken in in 

that office were $4,200. Therefore, after paying his two 

deputies, the old clerk had exactly $400.00 left for being 

Clerk of the Hustings court. That waa his minimum salaiy • 

A• I understand this, later on the fees increased and in my 

last years there I wcs paying back to the state and city 

excess feea from anywhere around twenty-two to thirty-five 

thousand as Mr. Raasnick will tell you and I construed the 

minimum that I could get as the amount of tees I took in up 

to what I was restricted to under general law. 

COURTa Are you saying that by usage and custom 

that term has been construed ·as being the same as maximum 

aa long as you didn't get out side of a upper limit. 

A That's right. I think it was intended to be 

the same thing sir because I don't see any other reason. 

There is no minimum salary to a clerk of ·court of record. 

COURTa As far as you know in the legislative 

history, whose language do you feel •••• 

A That waa the language of the drafting bureau I 

guess air because we have sent things in to them and they 

would come back in such a way that we didn't know what we 

sent in verv often. 
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l COU'R'l's Well, now.as far as the pattern behind it 

can you agree or disaqree with Mr. Wright as to'what the 
~.·~ 

2 

3 purpose of that statute was when it waa initiated? 

4 A I would say the purpose of the statute waa, as 

s far aa we could equalize the compensation of the court clerk• 

6 throughout the state d.oing; the same amount of work. 

7 COURTs . And to do away with any- distinctions or 

a classifications of population or anything-other than the 

9 amount of fees collected? 

10 

11 

12 

13 

A Exactly sir. I was called over there the other 

day before a group in the Senate, in fact the Senator frCllll 

up here, Mr. Michael called me at home and asked me if I 

would come down there and to use his languaqe he said, we 

14 have qot a bill down here and we.have qotten completely lost! 

15 in the thicket of the court clerk's compensation and if you 

16 could come down here and show us a path out of it, I said 

17 I would do the beat I can and so I went down there and we 

18 consulted for about an hour and a half or two hours and I 

19 don't know what they have done with it or what they expect to 

20 do with it but that is the way it is looked on. I 

21 COURT1 Not to jump ahead of the examination here, 

22 how much experience or familiarity would you say you have 

23 had in drafting legislation or proPJJing legislation or 

24 considering legislation with regard to clerks and their 

25 compensation? 
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A I would say that I appeared·before a· committee 

on every bill involving· the compen·sation of clerk• s throughm 
'·i':•,.. • .. ~" { 

I 
thia&ate, not the special localities sir as I st&ted earlieJ, 

i 
. I 

from around 19l8 to around 1968, except for the time :1 was i~ 

the navy. 
. 

COURT1 And you say you still maintain contact witl 

that aspect of legislature and you are called over there? 
. -
. A No air I do not and the court clerk•• do not 

send me over there but I receive phone calla from people in 

the assembly themselves. 

COURT1 I see. All riqht, Mr. Bain. 

Q Mr. Miller, have you infact been contacted by~ 
~'J}: 

the staff over the years from the Attorney General's Office 

for your interpretation of ·some of these questions concernin~· 

the compensation of court clerk's? 

A If Your Honor please air ••• 

COURT: You may go ahead and answer. 

A I receive numerous calls from over there, par-

ticularly when there was one older assistant attorney genera~ 

and knew me very well and be would say I have.got an inquiry 

about the fees on such and such a thinq, what do you think o· • 

it, what do they want, do you have any idea What the fee oug~ ~t 

to be. If I had an idea or thought I knew t told him, if I 

24 didn't I also told him but I have received quite a number of 

25 them. I have not received any in the past eight or ten year11. 
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COUR'1'1 I take it that was because of your familianty 

with the legislative history of these sections? 

A Exactly sir. 

COURT1 That's the basis, ·of course, 

are hearing you here today. 

I 
I 

I 
I 

on which we 

. I 
, .... A I was in there and appeared before· the conrmitte«' 
;,~:.:;. . 

and so forth in regards to legislation and I should know 

what was intended by it. 

Q I have no further questions. 

COUR'1'1 Mr. St. John. 

ST. JOHN't '!'hank you Mr. Miller, I don!t have any 

12 . questions. 

13 COUR'1'1 Thank you very much sir. You may stand 

14 aside. 

15 Witness stood aside. 

16 

17 BAIN: Your Honor, I think counsel has stipulated 

18 what, in tact, the Clerk received for the years 68 through 

19 1971 and what amounts under the fee system also have been 

20 stipulated and they are shown on the exhibits of the Plainti~f 

21 which have been presented. Your Honor, We would like to movE 

22 for a five or ten minute recess. 

23 

24 

25 

COUR'1'1 All right. 

BAIN1 We conclude our evidence at this time. 

COURT1 We will take a recess for five minutes ther. 
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1 we will bear your evidence or other matters on the county 

2 aide. Mr. Bain, was there something else the plaintiff ••• 

3 BAIR1 Your Honor, I have talked with Mt'. St. John 

4 and so these gentlemen won't have to stay here. forever but I 

s will propose at this point to put Mr. Rasanick on in refe~enc-a 

6 to the deputies case. He will be our main witness in that 

7 case. 

8 COUR'l'1 That• s fine. 

9 COURT RECESSED FOR FIVE MINt11'ES 

10 

'i·:.~.. . ..... ,_ 

11 cot7R'1'1 We are hearing both cases together Mr. 

12 Raaanick so you have already been sworn. 

13 

14 JOHN M. RASSNICK, Having been previously sworn 

15 testified as follower 

16 DIRECT EXAMINATION 

17 By: Mr. Bain 

18 RASSNICK1 May I say what I talked with you all 

19 about. 

20 BAIN1 Yes sir. 

21 RASSNICK: There seems to be some confusion about 

22 the part the county can pay and so forth. under the proviaicns 

23 of the code for being clerk of the county, being elected 

24 clerk of the county, if •••• let•a take the county of Accomack, 

25 the county can give up to but not exceeding the clerk could 
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3 

from the, .. county be paid strictly by the county up to, but 

not exceeding $5,000 forl:ein9 county clerk. If he was clerk 

of the Board of Supervisors he could get up to but not ex-

4 ceedinq $2,500. If he was clerk in road matters, he could 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

get up·to but not exceeding $300.00, but fran all sources 

including fees, plus the amount he gets froan the locality no· 

to exceed $25,000.00. 

COURTs $25,000.00 then applies to every source. 

A From all sources~ It is spelled out in 14.1-14'•• 

from all sources. 

Q Mr. Rasanick, the second matter involves the 

deputy clerk's of court and the expenses of the office of tho 

Circuit Court. Now, "'10uld you explain please· to the court 

the sections tha~ apply and what the compensation board does 

in reference to it? 

A I have copies of budget request forms that we 

send to each clerk and I think I can explain it better by 

going this way. Now, each year the clerk files this form 

and, as you can see in column B, it say~ the annual rate 

approved by the ·compensation soard for the calendar year, 

1973 or 1974, whatever the case may be and the request, the 

annual request from the clerk in the next column, what she 

haa requested for the next year, for the next calendar year 

and the increase in salary she has requested. Each year 

each clerk files with this board an annual expense request 
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or budget :request and the board sends back to the clerk what 

they have set for salaries for the next calendar year. When 

she files her fee report at the end of the year, the· fee 

report is checked by the Compensation Board and also by the 

auditors office to see that if we have set a salary of $6,0011. I 

that employee can be paid up to but not exceeding $6,000., 

she pays her from fees• If she goes.over $6,000. it comes 

out of her pocket. we· determine $6,000. aa the amount of 

salary. ' For example, if an employee waa making in 1973, 

$6,000. and she requested $6,600. for 1974 and the Compensat .• on 

Board approved· $6,SOO. she could pay that employee up to but 

not exceeding $6,500. for 1974. 

COURT: You say she, you mean the clerk? 

A The clerk, yes, from fees. If she were on the 

fee basis. 

Q You all make that determine.tion at the Compen-

sation Board. Now, how ·1a that usually worked out?· Do you 

have a specific increase that you permit the clerks, dependinq 

on their experience, how do you work that? 

A What they normally do is come up with a percenthqe 

rate baaed on what the state employees qot and I think for 

1971,· if they requested a ten percent increase •••• I will havo 

to look and see •••• if they requested ten percent the board 

would in moat instances give them the ten percent they 

requested. If they requested fifteen they would probably qe1 
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RAssnick - Direct 
1 r::~ . 

ten and if they requested five they would give them five. 

2 The clerk knows what she can pay from tees and What she feele 

3 her fees will be, he or ·ehe, excuse me. 

4 COUR'l't There aqain, as I understand Mr.· Rasanick 

5 and what Mr. Miller said, theoretically, under the fee 

6 system that could come out of the clerk's own pocket. 

7 A 'l"hat•s correct, yes sir. That's why I aaid if 

s we approve the salary for $6,000 the clerk miqht pay $5,000. 

9 and that's all we are qoinq to determine •••• all we are qoinq 

10 to allow on the fee report. 

11 COURT: Even if the clerk didn't exceed the amount 

12 allowed that may still in respect come out of his or her 

13 pocket if the fees aren't hiqh enouqh to pay them their 

14 salary. 

15 A 'l'hat'a correct, yes sir. 

16 · Q Now, Mr. Raasnick, the State Compensation Board 

17 makes the decision as to what the deputies shall be paid, 

18 is that correct? 

19 A The Compensation Board determines what the aala.J 

20 shall be paid from fees. In otherwords, they set a salary 

21 and they are tellinq the clerk, you can pay up to but not 

22 exceedinq this amount fi:om feea. 

23 . Q Now, if the Board of S'lp!rvisors of a county baa 

24 an objection to this amount, how do they qo about makinq 

25 their objection known? To the Compensation Board? 
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A If the Board of Supervisor• object. 

Q Ye•, of a governing county. In otherwords, I 

will let you read here the last aentence of Section 14.1-142 

if you would to the court. 

A The board of supervisors or other governing 

body of a county or the council of a city may by resolution 

adopted and certified lay before the State COmpenaation Boarc 

any recommendation it may desire to make with respect to the 

expense account of any officer mentioned a• to increase or 

decrease of expense. 

COURT 1 Do you send notice of your acale or the •e1 

amount to the governinCJ body? 

A Rot of clerks, no air. 

Q Of deputy clerks? 

A Ro air. On all other constitutional officers 

ve do because they participate in their salary, ex~ple 

Sheriff's, Commonwealth Attorney, the Treasurer or 

commissioner of Revenue. 

COURT1 How would the board know whether to object 

to the salary you set, if you don't send a notice? 

· A X think what he ia referring to and what you 

are referrinq to, we qet letters from boards of supervisor• 

aayinq that the salary ot John Doe, we recommend that the 

•alaries for all county employeea be increased by ten percen1 

or increased by fifteen percent. 
LANE'S COURT REPORTERS 

COURT SQUARE 
CHARL.OTTESVIL.L.E, VA. 

- 72 -

66 



I 
I 

r-~~~-;-r-~~~~~~~~~~~Ra==•=•=n=ielc==----=D~i=r~e~c~t~-'-'-.;___~~~~~~~~-4---=67 
1 COUR'!1 Let suppose thouqh you say the salary of a 

2 certain c!eputy clerk ia $7,ooo. but the board doesn't par-
·i .. -t 

3 ticularly like that now What notice would they have that you 

4 

5 

6 

7 

8 

9 

10 

11 

have set it at $7,000? . · J 
A lfone unless they request us to send th a copy. 

COURT 1 , But the statute provide• that they can 

question ':or object to the amount set by you. 

A '!'hat'• correct. A clerk is a fee officer and 

we don't set his salary. In otherworda, the statute says he 

can eam ao much. 

OOUR'l'a Getting back to ~e deputies though. 'l'he 

12 board does in affect set the aalary of .the deputy clerks. 

13 A 'fhe compensation Board yes. ?n otheNOrds, they 

14 authorize the clerk to pay that salary from the fees he 

15 eolleota, the clerk collecta. 141 aaya the Compensation 

16 Board iall determine how many deputies and aaaiatm ta are , , : 
.···::-

17 necessary to the performance of the duties of the office and 

18 ao forth, ( 2) what should be the compensation of such 

19 deputies and aasiatanta, (l) what allowance, if any, should 

20 be made for office expenses and premiums on official bonda, 

21 and (4) the manner in which such compensation •hould be paid 

22 or such allowance made. 

23 COUR'1'1 Now are you saying this is just a bookkeep ng 

24 transaction by the county executive form of government. or 

25 thia applies equally to every deputy no matter what type of 
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1 90vernment 1:,here is? 

2 A !fbat'• correct. 

3 COtJR'1'1 The County Executive Form ot Government 

4 aaakea no distinction in thia particular section ot the code. 

5 A !lo air. As I understand it, in the County 

6 Executive Porm ot Government, the Board ot Supervisors ••t• 

7 the aalary. 

8 COURT1 What is the purpose in your office settinq · 

9 it? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

...•. ·A I don't know the answer to that question Your 
... 

Honor. 

COUR'l'1 I see, but you do it for every other clerk1• 

office. 

A All clerks, yea air. 

COUR'l'1 What distinction does your office recoqnizo 

then, from that standpoint from one type of clerk's office? 

A I don't think I follow your question Your Honor 

COURT1 Have you ever construed it •••• 

A In otherworda, When the clerk files the pink 

form with ua and the salary we have approved is in th~t tira1 : 

column and the next column she is requeatinq an increase, he 

or abe as the clerk may be, and that'• the fiqure we work 

from. Now, ·if the board sets the salaries and says we can 

qo for a maximum of ten percent and if the clerk request ten 

· percent for each employee, we will qive them ten. If they 
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9 

Rassniclt - Direct 

requeat fifteen we qive them ten, if they request five we 
' 

qive them five and the reason we qive them five, they feel 

that the clerk knowa that's all she can affor4 or he can 

afford. 

i \·. , . :; 

COURT• X think the suit, from what I can gather, 
to 

ia that you authorize salaries/the deputies that the Board 

of Supervisors won't pay. 

A I am not familiar with the suit. 

COtJR'l's 'l'he question I have is Why do you authoriztt 

10 their salary at all if it is a County Executive Porm of 

11 Government?. Ia there anythinq that saya you have to qo 

12 that route in determining your one-third ••• 

13 S'l'. JOBNs Your Honor, may I aak •••• x don't know 

14 whetar you are thouqh or not Mr. Bain •••. • 

15 BAI?h Go ahead. 

16 CROSS EXAMINATION 

17 Bys Mr. st. John 

18 Q Ia it not a fact Mr. Raasnick, that you need 

19 thia information, you need to have the board determine the 

20 amount that Mra. Marshall can pay her clerks out of fees in 

21 order to arrive at a fiqure on thia report here for authorizod 

22 expenses. You have got a f iqure for clerk• ii expenses, which 

23 are deductible from the total feea and you wouldn't know how 

24 

25 

much to allow here unless you knew how much she had 

paid the clerks, would you? 
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l A In order to determine excesa fees we have to 

2 lcnow what has been paid. 

3 . Q The reason you must, in advance, prove the 

4 maximum amount to be paid ia because, althouqh Mrs. Marshall 

5 can pay the clerk• s less than you authorize her to pay if 

6 she wants to, and you only qiva her credit on her expenses 

7 for the amount she actually pays. 

s . A That•a riqht. 

9 . Q She can also pay them DDre than the amount. you 

10 authorize but you will not let her take that out. of the fee• 

11 she collects and returns to the state, would you? 

12 A That is correct.. 

13 Q She has to pay the amount you authorized her 

14 to pay out of her own resources in otherworda? 

15 A I would assume that is Where it would come from. 

16 Q That is why you have to authorize before hand 

17 the maximum amount that she can pay these clerks and she wil: 

18 qet. credit for it. from her fees. Let's 90 into this step by 

19 step Mr. Raasniclc. Let me ask you aorne questions here, if I 

20 may. Let's assume that for a qiven deputy clerk has been 

21 authorized by the Compensation Board a salary of $7,000.00 a 

22 year, okay? 

23 A All right. 

24 Q Let's assume that Mrs. Marshall pays that clerk 

25 $8,000. a year, can she do this it she wants to? 
LANE'S COURT REPORTERS 

COURT SQUARE 
CHARLOTTESVILLE, VA. 

- 76 -



r--~~~-++~~~~~~~~~~--'RA=-•=-=•n=i=-~...=.k_-____,~~~riu=os=sL--~~~~~~~~~~~~-+--'71 

~,~,A She can do this if she wants to but it would . 
.... ~ ·" ' '•,I " r. 

l 

2 determine excesa fees and what would ~ her annual salary, ~• 

3 would use $7,000. 

4 Q And aleo, in addition to that you would not 

s allow her to take more than $7,000.00 as an authorized expenne 

6 to be deducted from the feea she has to send to Richmond? 

7 . A '!'hat ia correct. 

s . Q So, that's where that authorization for the 

9 ea1ariea are very aiqnificant from the outaet, right? 

10 A Right. 

11 Q 'that winds up being an important determination 

12 . in the amount of money she has to send to Richmond. 

13 A 'l'hat•a correct. 

14 . Q 'the whole thing turns on what you have authoriz~~ 

15 and not what she actually paid. 

16 

17 

l8 

19 

20 

21 

22 

23 

A For example Your Honor, for the calendar year 

1973 we originally authorized a total expeneea involved of 

this office of $27,319.00. Now, during the year we increase 

those expenses. 'this report shows for the calendar year 197J 

her expenses were $25,000.00. 

Q So, she only got credit for $25,000.00 as 

expenses. 

A In determining her fees of which you have a cop•rJ 

24 Q Now, is it a fact Mr. Rasanick that actually as 

25 far aa what the deputy clerk's actually receive a clerk i• 
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23 

24 

25 

ccmpletely at liberty to pay them any amount ot money that 

they will accept and she is willing to pay. 

A 'that' a riqht. We have cases where we approve 
I 

the salary for $6 1 O°' for example, and at the end of 

1

, the yeiu • 

the clerk ia only paid $4,000.00, the deputy is paid $4,000. 

and the reason being is we don• t know What the clerk baa tole 

this deputy, Whether she will pay six, four or what but I 

think be or she miqht have in mind if I have a good year I 

will pay him six and save from paying excess fees. 

COURTs The real question here is What construction 

or policy has ever appeared that the right to determine the 

amount of a deputies pay has ever been transferred to a 

county board of supervisors? 

S'l'. JOHNs '!'hat's the question I was going to ask 

Your Honor. In the boards treatment of these cases it has 

been the boards experience and is it the boards position now 

that the amount of the deputy clerk's salary is within the 

scope ~f the decision making policy of the board of supervisc~rs 

under the executive form of government? 

A Well, I don't know; I would assume that the 

board takes the position that the clerk has gotten with the 

county people and this is What all other county people are 

getting because the county sets all the salaries. I could 

be wrong, I don't know. In otherwords, the county board of 

supervisors sets the salaries of all county employees. 
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1 

2 

3 

4 

Q Does this include the Clerk of the Circuit Cour ~? 

under the executive form of government? 

A It i• my understanding •••• 

I think now you miqht construe that with. 
:·· ~-:-i· 

5 the clerk. What section of the code does it say that the 

6 deputies are under the same thing? That the county exec:utiV•9 

7 form of government affects the disposition of a deputy clerki• 

s salary? 

9 .. A I think it is section 619 ••• 15.1-616. 
~/.~;::. : ;i .. ; ' .. ~ :: ' .. ~. ~~: 

10 . COUR'1'1 You are saying that a deputy clerk ia an 

11 employee of the county. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

. A Yea sir. 

COURT 1 Well, that may be the real question Which 

is the issue in this case. 'l'hat ia the position that 

apparently has been taken but Mr. Rassnick, as I understand 

it the only interest that the Compensation Board has is the 

final division by one-third and that portion which repreaento 

excess fees? 

·. A 'l'hat • 11 correct. 

COURT2 And to the extent that the deputy clerk• 

21 actual salary enters : into it then your board is involved? 

22 . A Right. 

23 COURT1 Even though your board may authorize a 

24 hiqher salary, you use the figure which represents actual 

25 salary? 
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22 

23 

24 

25 

A 'l'hat is correct. 

COURTa I understand now. 

Q If Your Honor please I don• t have any more. 

questions. 

COUR'l's Any further questions Mr. Bain? 

REDIRECT EXAMINATION 

Bya Mr. Bain 

Q Mr. Rassnick, when the State Compensation Boar< 

makes the determination under 141 of what the salary shall ~ 

for the deputy, when do they authorize the expenaea to be 

incurred. 

A 'l'he calendar year. 

Q 'l'he alendar year beginning January 1st and 

endinq December 31st? 

A Riqht. 

Q Now, under 141, it says, you shall determine 

what the salary shall be and it's my understandinq that you 

are saying that the board of supervisors can object to that 

but you all set the determination of the salary, salaries of 

the deputy clerks. 

A Yea. For example, if Mrs. Marshall asked for 

a fifteen percent increase across the board and we got a 

letter from the board of supervisors and they said they con-

curred in her request and the board had made a determination 

that they were qoing to give ten percent, I am sure they wou'd 
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instruct me to write the bOard of supervisors and tell them 

the employees will get ten percent and if ahe asked for 

fifteen percent and the board of supervisor& say five they 
. I 

would instruct me to write the board and ask. on what basis 
)· ... '• : .. 

abO\ti they get five percent', we have determined that all 
'·~ · .. 

employees will get, all clerk's deputies will get ten percen , 

if requested. 

Q What if the clerk request ten percent and the 

board of supervisors makes no provision, sends no letter? 

A If the Compensation Board had determined that 

aha would get ten percent then ahe would get ten percent. if 

ahe requested five, she would get five. 

COUR'l'a Mr. Raasnick. let'• suppose that in the 

circumstances she needed an extra deputy and you approve it. 

How, do you aay the board of supervisors has the right to 

reject that? 

A In otherwords, what I am saying is that if 

Mrs. Marshall wrote and requested an additional deputy and 

the Compensation Board approved it ••• 

COURT1 Right, who would have the right to veto it 

A I don't think anybody would. If she wants it. 

fine ••• 

COURTa The board of supervisors wouldn't veto tha , 

what you said? 

A They could take us to.~c_o_u_r_t~·'--~~~~--~~~~-~ 
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1 COURT1 Yea, that• a what I am qetting .at. How le 

2 that different than setting. the salary? 

3 

4 COURT1 Why is it any different then than setting 

5 the salary for the deputy than determininq Whether an 

6 additional deputy shall be allowed, what's the difference? 

7 Why shouldn't they take you to court on that? 

8 A What I am aayinq Your Honor. Maybe I am mis-

9 understanding your question but we set the salary for Mr•. 
10 ' Marshall on the firat of January and if she is not satisifie< 

11 with that she can also go to court. under the 14.1-151, aa 

12 well as the board of supervisors. 

13 COURT1 Well, 14.1-141 says that the Compensation 

14 Board shall determine (1) How many deputies and assistants 

15 if any, are necessary to the efficient performance of the 

16 duties of the off ice of the officer filing a report required 

17 by 14.1-136. 

18 A Right. 

19 . COURT1 And you say that Mrs. Marshall has to file 

20 that report? 

21 A Yea sir. 

22 COURT 1 Can you determine how many deputies she 

23 
1 needs for the efficient performance of her off ice? 

24 A Right. 

25 
COURT1 And number two, what shall be the 
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1 compenation of such deputies and assistants. 

2 A That's right. 

3 COURT1 And you acknowledge that no one has the 

4 right to veto you on number one but they do on number two. 

5 A What I am saying Your Honor, if this board aet.i 

6 the salaries of the deputies •••• 

7 COURT1 'l'hat's the Compensation Board? 

8 A The Compensation Board sets the salaries of the 

9 deputies, either the Clerk or the board of supervisors under 

10 this new section that was enacted in 1971 or 1972, through 

11 Mr. Miller, they can appeal to a three judge court. 

12 COURT: I can understand that. But let's suppose 

13 we want to appeal, what's suppose to be paid? 

14 '.,'. .·. A The salary we approve in otherwords, up to the 

15 amount we approve. 

16 COURT: It doesn't say that, it doesn't say up to 

17 the amaunt, it says the compensation shall be paid. It doesrJ • t 

18 say the maximum, it says what shall be the compensation. 

19 A Are you reading 141? 

20 COURT1 Yes sir. 

21 A The Compensation Board shall determine how many 

22 deputies and assistants , if any, are necessary to the etfic .• ent 

23 performance of the duties of the office ot the officer tilin9 

24 a report required by 136, what should be the compensation of 

25 such deputies and assistants ••••• 
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COURT1 Yea sir. 

A What allowance. it says what should be. what 

should be. what amount. if any, should be made for office 

i 
expenses and premiums on official bonds, and (4) the'manner 

in Whici!'au~b ccmpensation shoulll be pail! or such alt,,,..,.:~ 
made. In otherwords, I don•t think that the Compensation 

Board takes the position that a clerk, who is on a fee baaia, 

and we set the salary at $6,000. and if she doesn't have the 

fees. she doesn't get the $6,000. 

COURT1 Let' a suppose she baa got the fees and it' 1 

just a question of whether the county board decides it isn't 

going to pay it. What is the purpose in pur setting a salar r? 

A I don't know the answer to that question. 

. COURT1 In otherwords, it's an exercise of f1ltili~~Y 

if they don't do it. If they haven't appealed they have by-

passed 

A That's right. 

"s· COURT1 They lafe arbitrarily decided on their own . 

not to follow what you have said or follow the amount set by 

you. 

ST. JOHN1 Your Honor, may I point out that the 

article we are talking abott now, as Mr. Bain presented to Mr. 

Raaenick is on maximum compensation of certain fee officers. 

But. we are not talking about a fee system here, this whole 

discussion is predicated on the fact that if you are using 
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l these sections you are under the fee system. 

2 COURT1 In the county executive form of government 

3 this section does not apply at all, Section 14.1-141. 

4 RASSNICI<z May I see title 15 a minute? 

5 ST. JOBNa Here is the section I am talking about. 

6 BAIN: 7 take you back to Section 15.1-600, again 

7 it says office employees subject to limitations made by 

8 general law. 15.1-600 under the county executive form which 

9 says they shall pay all officers and employees subject to 

10 such limitations as may be made by general law. 

11 A Your Honor, Section 15.1-619 ••• 

12 COURTa All riqht. 

13 A Officers and employees to receive regular 

14 compensation: fee system abolished: collection and dispositic~n 

15 of fees. As I read before, under the second paragraph, 

16 paragraph A where it sets out how we are to determine the 

17 feea, the allowance to which such ••• to which such officer 

18 would be entitled by general law but for the provisions of 

19 this section ••• 

20 
ST. JOHN1 On the clerk*s you see, for any fee ~ 

21 system to be reported to the compensation board when you are 

22 under the executive system is to determine what part of the 

23 whole pie the state is entitled to. Is that your opinion 

24 in effect of all of these sections Mr. Rasanick? 

25 
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1 Q All right. 
_.~r.~::·;·: .. .... . . \~ 

2 WOODa I em a bit confused about all of this. 

3 X was going to object to Mr. st. John's question. Mr. st. 

4 John has apparently made this man his witness and asked him 

5 what all the sections before the court mean. I object to 

6 that ••• 

7 COURT1 The court has asked question• of Mr. 

8 Raasnick. The question is how it has been construed, what 

9 the circumstances are, the way they carry them out. I reali:.e 

10 that Mr. St. John picked up a question asked by the court bu1. 

11 Mr. St. John took to bring it into prespective with other 

12 questions of the code. Your objection is noted Mr. Wood. 

13 WOOD: Yes sir. 

14 COURTs All right, any other questions Mr. Bain? 

15 REDIRECT EXAMINATION 

16 Bys Mr. Bain 

17 Q Yes, Mr. Raosnick, those sections under the 

18 county form of government, particularly 619, the one you 

19 mentioned. Now you go back to Section 15.1-600 and that 

20 section says that the county board of supervisors shall, 

21 subject to such limitations as may be made by general law 

22 fix the compensation of all officers and employees of the 

23 county. Now, is not Section 14.1-141, and 142, is that not 

24 general law dealing with the Clerks and their deputies and 

25 the compensation of them? 
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, A 'l"hat is correct, yea sir. 
,: , .. ' 

rr~... , .... ; 
Q How, what is your opinion then, you have 

construed what 619 means as to·section 600, does not the 
what 

qeneral law qo beyond/the county executive form of qovernmen 

provide a? 

A My understanding is in the county executive 

form of government and the boards understanding, not my 

underatandinq, my understanding is what the boards understan -
; 

inq is, that in the county executive form of qovernment the 
. i,_ 

board of supervisors shall aet the salaries of the employee• 

Now, as far as clerks are concemed, to brinq in sanethinq 

similar, a special legislation in cities, like the city of 

Newport News, that says a clerk shall be on a aalary baaia 

and the clerk shall retain all fees, I mean the city shall 

retain all fees and pay all salaries but the Compensation 

Board shall determine what the salary should be. Now, here 

again, why should the Compensation Board set the salaries 

when they keep all fees and retain all fees, we don't qet it 

Now, this case, you keep the fees until the end of the year 

and we determine what the excess is and we qet one-third. 

COURT1 But there is another aspect in fee setting 

as I understand it. I believe you can answer this Mr. 

Rasanick. 'l"here is, wherever there is a dispute about what 

is to be paid a constitutional officer your board is the 

author of that ace ly a three 
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1 the ultimate decision, doesn't it? 

2 

3 

4 
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A That's correct. 

COURT: In every instance of a 

officer and 

I 
l 
I 

I 
constitutional 

the expenses of his off ice? . J. 
·~. A That's car.met. Including clerk's of cou t. 

COURT: That's a continental process as I understan1 

it. In otherwords, constitutional officers are governed in 

their expenses of off ice and their allowances? 

A That's correct, yes. 

COURTi Has there ever been any intrepretation 

that you know of that says a clerk is not a constitutional 

officer in the county executive form of government? 

A None that I know of, no sir. She is elected by 

the people. 

COURT1 A sworn constitU:ional officer. 

. A Yes sir. 

COURT1 But yet, the construction that has been 

placed under the county form of government is that salary 

setting is advised around them, in a sense? 

A That's right. 

COURT: In the sense, that is the effect of it? 

A That'R the effect of it. 

COURT: All right, any other questions of Mr. 

Ras snick? 

Q Salary settir.9 by whom? 
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I 

Raasnick - Redirect ~~ 

1 A The board sets the salary and it appear• to have 

2 come out today that the board of supervisors also aeta the 

3 salaries. 
if. 

4 Q But What you are.sayinq,/the board of auperviaoia 

5 ' disagrees then they can appeal? I 
6 A Yes sir. under 14.1-!>2.l 

7 'h· WOOD1 Your Honor, may I ask a question of this 
·.·::· 

8 witness? 

9 
:~~~~-· : .. ~. 

' COURT: No sir. 

10 A 52 and then this .section came in that said the 

11 clerks of the court, any clerk of a court of record whose 

12 expenses or other allowances or When the salary and the number 

13 of his deputies are affected by the annual decision of the 

14 board, talkinq about the Compensation Board, or as to such 

15 expenses or other allowances and so forth and so on. The 

16 same is provided in 14.1-52, this says that the board of 

17 supervisors may, shall ••• appeal. 

18 Q They appeal in the same way? 

19 A Riqht. 

20 Q Mr. Rassnick, if the county board of supervisors 

21 set the deputies salaries under the County Executive Form of 

22 government then why to they have to appeal their disputes as 

23 to what's qranted by the Compensation Board? 

24 A Repeat the question aqain. If the board of 

25 supervisors set the salary? 
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1 
D-. ...... ft .. -~ - D.-Af ___ ._ a•A 

r--~~~-tt~--'--~~~~~~~__...a.o.9"'~__,.~.UU..1..1,.J~---~~~~~~~~~~~~-·~ 

1 Q If what you are sayinq interpretation of the 

2 Compensation Bea rd is tbt., under County Executive Form, the 

3 board of supervisors can set the deputies salaries. 

4 A Riqht. 

5 Q. Then why is this provision made in 14.1-52.l 

6 that the board of supervisors can appeal to the Compensation 

7 Board? 
~. : 

8 COURTt I ·don't know that that's really appropriate 

9 to ask Mr. Rasanick. That is not a matter of determination 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

in the court and I think unless it involves a manner in whicli 

they construe something in his office it doesn't affect the 

way they have been handlinq the office, I think that it is 

irrelevant as far as this case is concerned. 

excused. 

Q I will withdraw the question Your Honor. 

COURT: Yes air. 

Q I have no further questions of this witness. 

COURT1 Any other questions of Mr. Rasenick? 

ST. JOHN1 No sir. 

COURT1 Any objection to Mr. Rasanick being 

BAIN: No Your Honor. 

Witness stood aside. 
. ". 

~ 

BAINs Now, Your Honor, I put Mr. Rassnick on and 
in 

I want to put Shelby on/the deputies case but I will wait 

.. ~ .... , MP St. J<>bn i s cone] uded .thge__._f .... i.A.r .... s,_.t-.~,._, • ...,aa-....0---------~--· 
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