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APPENDIX A

PLAINTIFF'S MOTION FOR JUDGMENT
(Allegations are as follows).

;. Thaf she is the duly elected Cierk of the Cif—
cuit Court of the County of Albemarle, Virgihia, and that
her term of office began on 1 January i968¢.§pd that the
Defendant, Board of County Supervisors of Albemarle County,
heieinafter referred to as "Board", pays the Piaintiff'a
saiary; |

2. That prior to the adoption by'Aibemarle County
of the county executive formlof governmentiin 1933 the
Clerk of the CircuitvCourt received his cdmpeﬁsation ex-
clﬁsively'from thé feés generated by his office as provided
for in Section 14.1-112 et seq:; ﬁ

- 3. ‘That in 1966 the General Assembly%enacted Sec-
tion 14.1;155.1 which states in part as fOlléws:
o "...In any city or county, whethefiof not such
- county has adopted an optional form of govern-
ment, and in which the Clerk of any Court of
record is on a salary basis, the minimum salary
~payable to such Clerk shall not be less than

the minimum salary provided under the general

law..." '

4; That the "minimum salary pfo&ided under general
law" to which your Plaintiff is, and haézbeen, entitled is
'thét salary.determined_by the fees received'by her office
as provided for in Section.l4.l-112 et seq, subject to a
maximum salary limitation as.provided for in Section
14.15136 et seqg; _ |

5. That the "Board" ‘has paid YGUr Plaintiff less
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an the minimum salary provided under the general law for

e years 1968 - 1973 inclusive. | g

. WHEREFORE; your Plaintiff'respectfﬁliy asks for
dgment against the Defehdant in the amount Qf $39,264.36
th interest on portions thereof, which pbfﬁions repre-
nt'saiaries éarned, ffom the date said portions were due

d payable for the reasons hereinabove stated.

Shelby J. Marshall




APPENDIX B
DEFENDANT'S GROUNDS OF DEFENSE

j 1. Each and every material allegafidﬁ contained
in;the pléintiff's motion, and not specifica;ly admitted
he?ein, is expressly denied. / -

| 2. 'The conclusions of law stated by the plaintiff
in numbered paragraphs 1, 2, 3, 4, and 5 of the plaintiff's
moﬁion are incorrect;vunder the County Execﬁtive form of
gOVernment, the Board of Supervisors of Albehdrle County
1s empowered. and is solely responsible for establlshlng
the amount and method of payment of the salarles of the
Clerk and Deputy Clerks of the Circuit Court of Albemarle
County. '

BOARD OF COUNTY SUPERVISORS
OF ALBEMARLE COUNTY

By Counsel

GEORGE R. ST. JOHN

416 Park Street _ :
Charlottesville, Virginia 22901
Counsel for Defendant




APPENDIX C

FINAL ORDER OF.CIRCUIT COURT OF ALBEMARLE COUNTY
This matter came on to be heard upon the Plain;
tiff's Motion for Judgment, the Defendant'é Answer there-
to, upon the evidence presented before thé Court sitfing
without jury and was argued by counsel; and
| It appearing to the Court from the eVidence and
relevant statutes that the Plaintiff, Shelby J. Marshall,
has not been paid the salary due her by the.Defendant,
Board of Supervisors of Albemarle County, it is ADJUDGED
and ORDERED that final judgment is hereby entered for the
Plaiﬂtiff against the Defendant in the amouhtAof $39,264.36

répresenting the total of the following salary deficiencies

for the noted years, to-wit:

$ 3,682.44 . -- 1968
$ 3,082.44 -- 1969
$ 7,078.31 -- '1970
$ 6,587.45 -- 1971
$ 8,002.88 ~-- 1972
I $10,830.44 -~ 1973

with interest on each of the above noted,aﬁnﬁal deficien-
cieé at the rate 6f 6% per annum from the end of the cal-
eﬁdar year in which said deficiencies occurred, all pur-

sdant to opinion attached.

ENTER: David F. Berry

DATE : April 24, 1974




I APPENDIX D
NOTICE OF APPEAL AND ASSIGNMENT OF ERROR
ASSIGNMENT OF ERROR

The defendant assigns as error the following:

1. The judgment of the Court was erroneous in
that it was contrary to the law and the evidence in the

said cause.
I
: BOARD OF SUPERVISORS OF
ALBEMARLE COUNTY, VIRGINIA
'i B
By Counsel
;

1

|
GEDRGE R. ST. JOHN

416 Park Street
Charlottesville, Virginia 22901
CoPnsel for Defendant




. APPENDIX E

OPINION OF THE CIRCUIT COURT OF ALBEMARLE COUNTY

April 16, 1974
COURT convened at 9:30 A.M.

COURT: Now gentlemen, I have asked that counsel

s ||in the case of Shelby J. Marshall, Clerk against the Board of

¢ || Supervisors attend this proceeding this morhing in order that

7 ||we might dispose of the case on the question of the Clerk's

g || compensation. I took this case under advisement in order that '
o || the statutes and cases pertaining to this question might be

10 || further analyzed. I believe this case was heard approximatel&
11 ||a month ago on March lst and it apparently involved no confiict
12 || in the evidence but rather an interpretation of the law, and

13 || particularly statutory interpretation., T§ that extent the Court
14 || has analyzed certain pertinent Codé sections which relate to the
15 ||office of the Clerk and to the operation of #he County generally
16 ||or of County Government generally and also Eertain cases which
17 ||bear on this question. 1In addition.to those items there are

18 ;m;ﬁéber bf legislative projects which haQe been undertaken relatling
19 || to county Government generally and then to the fee system as a
20 || method of compensation for County officers and that takes us
21 || through a long period of legislative history. One of the principal
22 || studies which, if it's not the principaliéﬁudy, gave rise to the
23 ||optional form of Government that the County of Albemarle operates)

24 [[under dates back to the Virginia Commission on County Government

25 [[which filed its report in 1931 and recommended to the General

LANE'S COURT REPORTERS °
COURT SQUARE
CHARLOTTESVILLE, VA,
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Assembly and to the Counties three alternate forms of Government,

those being the County Executive Form, the County Manager Form

and the form then in existence, which was the traditional form with,

certain improvements., Then through the years the legialaéure
has considered generally the matter of the fee>system of
compensation through the Page Commission and the West Commission
which were involved with that question. 1It aﬁpears that the
principal objective was to gradually phase out the fee system
as a method of compénsation for all consftutional officers,
which is the basis on which they were originally compensated, or
most of them, including the Clerk and the Sheriff. Now :that
has largely been accdﬁplished by the establishment of what was
originally known as the State Fee Board and'iérnow the State
Compensation Board and operates to set salaries for those officers
who were formerly under the fee system as a meﬁhod of compensa-

tion. And the County Executive Form of Government incorporated

the same principal to the extent that one of the specific provisions

was that the method of compensation for the Clerk would be changed
and that the fee system as a method of éompenéation would be
abolished. In addition to the abolition of the fee system as
a method of compensation the County Executive Form of Government
further provided for the abolition of two consitutional offices,
that of the Commissioner of Revenue and the Treasurer. The thing

that has become apparent through, at least in this Court's

study of the legislative history and statutes is that there

LANE’'S COURT REPORTERS
COURT SQUARE
CHARLOTTESVILLE, VA.
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'has never been any intention on the part of the legislature,

and certainly no provision under the Constitution, thch would
act to abolish the office of the Clerk. lbwvthe office of the
Clerk has occupied a dual role apparently from the very be-
ginning of the institution of the County Government in this
State. Historically, the County Clerk was one of the Chief

if not the chief administrative and constitutional officer in
eacﬁ County and acted as.CIerk of what was then known as the
County Court, which was the Court of Recofd, and is now the Cir-
cuit Court. 8o the County Clerk designation involves the duties
of the Clerk with regard to both County functions and the
functions of the Clerk of the Circuit Court, and in a large
measﬁra the confusion which has resulted in the interpretation
of these statutes arises out of this dua1~funétion. It may well
be that the interpretation which has been placed upon the
statute relating to County Clierks is proper as far as the
position taken by the County of Albemarle. .lut I find no basis
upon which that position could be taken with regard to the Clerk
of the Circuit Court. Many of the statutes which relate to

this salary schedule relate to the duties or the functions of the
County Clerk and they have been carried through the statutes in
a separate category apparently. And the fact remains that the
of&I;;/of Clerk is a constitutional office. It has the peculiar

distinction of being the office with the longest term and is

exactly double the term of any other local offidal. In other

LANE'S COURT REPORTERS
COURT SQUARE
CHARLOTTESVILLE, VA,

- 8 -




\

10

11

12

13

14

15

16

17

18

19

20

21

22

24

words every other elected official is elected for a four year

term, and the office of Clerk ocCcupies, or the Clerk, occupies

a term of eight years, Now, that ought to tell us something

as far as the question that we are dealing with in this case. 1Iis

the office of Clerk subordinate to the offiqq of some other Coun
official or the Board of Supervisors, or is it, in fact,va se-
parate and distinct constitutional office in every sense of the
word, Now if it is, and if being elected for eight years and
means whét it would ;eém go meah, then the é;urt would have to
de;ermine that the office of Clerk is noﬁ eubordiﬁate to that
.of any other official in the County. Andnthgﬁ seems to me to be
the rational basis upon which this case has to be decided. 1f,
in fact, the position of the County of Albemarle.is upheld it
would mean that the office of the Clerk of the circuit Court
is subordinate to the Board of Supervisors and through them to
the County Executive. It would certainly be strange to this
Court to reason that an eight year constitutional officer would
be subordinate to the Board of Suporvisorg,who are elected for
four yearé and each of those supervisors elected from a separate
district and not from the County at large.: Now, that generally
is the basis upon which the common sense reasoning in this case
seems to %;:e us. Now, the Supreme Court‘of Virginia has com-
is point, and that is that fhe Clerk holds office

mented on

by virtue of the constitution and nothing else, and that has

ty

no? been changed. If in fact the Clerk ib the constitutional

LANE'S COURT REPORTERS |
COURT SQUARE
CHARLOTTESVILLE, VA._
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that it is not subordinate to any other office. And I want to

officer that the constitution says he or she is, then it means

refer specifically to a case in which this quéstion was presented
and this had to do, of course, with the role of the Clerk as
county Clerk but it’s the same office as the.consﬁitution says,
and the statutes. The office of the County Clerk is also the
office of the clérk of the Circuit Court or the person holding
that office occupies both positions. And in the case.of the

County of Culpeper, the Board of Supervisors v. Coons, 121, Va.,

783. The Court of Appeals had this to say, Psheriffs, Clerks
of Courts, Treasurers, Commonwealth's Attorneys and COﬁmissioners
of the Revenue do not hold their officq by Virtue of the General
Assenbly or by virtué of #uthority of a Mﬁngéipality or County.
The Sheriff and the other officers named hold their office by
virtue of Section 110 of the Constitution which probides that
all the officers named shall be elected by the qualified voters
of the County and that their duties and compénsation shall be
prescribed by general law.* Now, this is.certainly true today.

This principal is announced in the case of Hilton v. Amburqey

198 Va. 727 and the quote that I just read is taken from page
729. 1In the Coons case the Court said on this question, "a

loard‘of Supervisors cannot place conditions upon the payment
of the a#lary or compensation allowed by general law to an offich

whose office or position is not the cre#ture of the Board of

Buperviaora." The court held in that case that the Board of

LANE'S COURT REPORTERS
COURT SQUARE
CHARLOTTESVILLE, VA.
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Supervisors of Culpeper Countyvcould'not require the Clerk to
perfbrm duties other than those by imposed geheral iaw as a
condition precedent to the payment of part of his salary. And
in that case the Court granted mandamus caﬁpelling the Board
to‘pay the Clerk's saiary without the condition attached,  And
the Court, in disposing of that case, had this to say "By law
therefore, and not by the Board of Supervisors exéep£ as they
may act in accordance with the law, must theﬁaalary or the
compenéation of such office or position be-fixed.” Now, there
have been many changes with regard to County"Government since
that decision Was'announcgd. For 1nstan¢e,‘;wo of the positions|
that the Court was sp;aking about, have.bee;éabolished under the
Coﬁnty Exécntive Form of Government, namely,wthe Commiésioner of
Revenue and the Treasurer. And the office of the Clerk not
haﬁing been aboiished. it”seems that ail péiﬁéiplés related to
constitutional officers still remain in effect as far as it
involves the Clerk. There is certainly scmg confusion on this
point ahdvone of the ﬁitnesses.'who had'oécupied the posifion

of Clerk for many years and who had been éou@ht and followed ,
in his experience by the various committees of the General
Assembly who dealt with Clerk's salaries, expressed himself on
this point by saying that this is a "legislative thicket” that
haé to.be construed. "And I find that the more you read the

statutes the more difficult it becomes to reconcile some of the

_gparent inconsistengLgg4__XQn_can_cﬂzLainly_read_ca:tain_of_them_to—-

LANE'S COURT REPORTERS
COURT SQUARE
CHARLOTTESVILLE, VA,

- 11 -




10

11

12

13

14

15

16

17

18

19

20

21

22

24

substantiate the position of the Board of Supervisors in this
case, but taking the law generally and from the principles of

constitutional law, this Court can't escape the conclpsién that

; : l
the Board of Supervisors cannot diminish the office of the Clerk.

They cannot subordinate it to their own pésition.- And {f the
saiary of the Clerk is to be controlled otﬁer than by general
law, then it must be done thrbugh the State Compensation Board
or you would effectively subordinate an officé wﬁich is not
intended to be subordinated. Now, if the General Assenbly
intends to do this then, of course, it ought to be more specifid
at least in this Court's judgment, with reg#rd to the office of
the Clerk in a County where the County Executive Form of Govern-

menit prevails., Albemarle County occupies a rqther distinct

position in this regard. There aren't many counties in this state

which have the County Executive Form of Government. But I find
nothing to indicate that because Albemarle County does have a
County Executive Form of Government the duties of the Clerk are
in:any way changed. And the peculiar thing}that should be
noted in this case is thatm other statute which prescribes

the dvties of a Clerk have been changed. There is no other
method by which the Clerk can.ba removed'éxcept the method pre-
scribed for all Clerks. They can be removed only by the Judge o
Ci?cuit Court, not by a Judge but by the Judge of the court in

which they perform their duties. 1It's a common sense principal

f the

pf

law that if you are a County employee, the County would have the

LANE'S COURT REPORTERS
COURT SQUARE
CHARLOTTESVILLE, VA,
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right to fire yoﬁ. I can't escape that. And :to construe the

Clerk as being a County employee is stretching the point too
far. The Court cannot concedetthat the County Board of éuper-
vigors can diminish the position of the Clerk'anymore th;n they
can fire the Clerk. The Clerk is elected b&'the people of the
Couhty for eight years and can be removed oniy by the Judge}of the
Circuit Court. The duties of the Clerk are separate and apart.
There are provisions in the law which allow the Clerk to go to
Court to force the local ﬁoerﬂ to provide'the facilitiee that
are necessary to operate the Clerk'a Office..by mardamus. It would
be a strange point indeed if an employee had the right to sue
the employer to require the employer to carry out the duties
which are prescribed by law. And the factvis that the Clerk
occupies‘the unique function of serving both the County generally
and the Court.. It may well be that this Court has placed an
undue emphasis on the importanee of the Clerk's Office, but if
that is the case then it is rather strange.rhat the Clerk still
is elected for a term of eight years. And it seems to me that
we would stretch-commen‘sense completeiy-edr'ef proportion and \\\\\
constitutional law to the point of ridiculousnees if the Court
heid in this case that the County Board of}Supervisors has the
right to set the salary of the Clerk independently-of any other
agency such as the State Compensation Board, or general law.

I am very frank to say that in my opinion the General Assembly,

through an oversight or a failure to coordinate the various

LANE'S COURT REPORTERS
COURT SQUARE
CHARLOTTESVILLE, VA,
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statutea..failed to provide the setting of the salary of the

Clerk by the State Compensation Board as it did with every
other fee paid officer when the fee system of compensation was
abolished. It's £h¢ only office in which that method was not
applied, if that was intended. In other words as each constitu-
tional office was taken off the fee sYstem';f‘§ompensation. it
was placed under the State Compensation_)oafd or'formerly the
State Fee Board. And The State Fee'Board'ind then the Compensa-
tion Boafd became the substitute for the o0ld system., And in
this case if the Court held that the étatute not héving provided
for the Clerk's salary to be fixed by the State Compensation
Board left the Clerk's salary completely.to.tﬁe discretion of-thu
Board of Supervisors would in effect be holding that the office
of Clérk is subordinate to thaﬁ of the COunty:Board of Super-
visors, and the Court cannot £ind any reason'for such a finding.
Therefore the Court awards judgment to the élérk to the extent,
subject to the proper calculation of the amount, of the salary
which has been deficient and which has been presented in the
form of exhibits from the State cOmpensationvloard or the forms
filed with the State Compensation Board an§}is readily reduced
to a liquidated amount. And in addition to that, of course,

the effect of this ruling is to find as a matter of future
reference, unless it's reversed, that the Clerk's salary is that

which is prescribed for all clerks and construing the statute

which was ons of the principal issues in this case, the Court

LANE'S COURT REPORTERS
COURT SQUARE
CHARLOTTESVILLE, VA,
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holas that the minimum salary to the Clerk.iq the maximum
salary prescribed under the statute.‘ That's the oniy way I can
construe it. There being no other salary péeécribed and there
beiﬁg no means by which the salary can be adjudicated by any
'indépendent agency,‘the Court finds that the amount which
thq Clerk would be eﬁﬁitléd to under the éé;gral law is‘the
same in Albemarle County as any other County. And that being
the case, the amount is not something that can be set by the
Bo&rd of Supervisors but is set by general law of the State of
Vigginia. |

Now gentlemen, I have undertaken to review rather
informally the basis of the Court;s ruliné. I have done a lot
of reading on this subject and had intended to write a rather
formal opinion as a result of it, but it's too long and too
conmplex and I leave it to you gentlemen to thrash it out in your
briefs on appeal if it gets that far, because I have pointed out
you sdme'of the areas that the Court has read. Specifically,
several of these cases, tha statutes generally and the legisla-
tive history of the old West Fee Bill and the Page Commission,
thq Virginia Commiasign on COﬁnty Government I referred to,
the latter of which réally is the fo:;rﬁnnét of the County
Exécutive and other optional forms of Goﬁefnment from which
Albemarle County obtained its initial information, I'm sure.

This probably originated all of the activities in this field.

This was Chapter 268 of the Acts of The General Assembly of 1930

LANE'S COURT REPORTERS
COURT SQUARE
CHARLOTTESVILLE, VA.
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1 which created the Commission and its report wah £119d in a
2|l bound volume on December 1, 1931, under the style Virgiﬂia
Commission on County Government and, of course, has been brought
4 up to date by othe? studies and other legislative changes. Mr.
Bains, if you will érepare'an order then incorporating the

6 findings of the Court it will be entered as of this déte.

7 | 8T, JOHN: If Your Honor please I think this is an
exg:emely well reasoned opinion and I would like t§ have your

opinion typed and I would like to have the record typed whather

10 it's appealed or not because this explanation should be presentad

n to everybody concerned - whther it's appealed or not and also

1211 if it is appealed under the new rules, it saves both coungel

13|l the trouble of tendering the record to each other and so forth

1| and getting a date to tender it to you. If you will order the

15 Reporter at this time to type the transcript and make it a part

16 of the record - I don't have the rules with me but as I under-

171! gtand from memory, if you do that, then counsel don't have to

18 bother about any deadline in getting this transcript. And I

19

request Your Honor, that you do that at this time. ‘)
20

COURT: All right, sir, and I know the record would

21|l not be very long. The evidence introduced was relatively short.

22 Thé Court will order that the transcript and the opinion of
the Court be typed as part of the record in this case and made

24|l available to counsel.

COURT ADJQURNED .

LANE'S COURT REPORTERS
COURT SQUARE
CHARLOTTESVILLE, VA:
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STATE OF VIRGINIA AT LARGE: , i

|

I, Jean D. Easton, Notary Public in and for the
sgate of Virginia.at Large having been so dﬁly commissioned and
qualified do certify that the foregoing héafing was duly taken
by me at the time and place specified in ﬁhe caption hereof,
said witnesses having been first duly sworn.

Ehdoﬁfprther certify that said hearing was correctly
taken by me by mechanical methods and theVQame was accurately
written out in full and transcribed into the English language
and that said hearing is a true, accurate and correct record of
the tqstimony by said witnesses.

I further certify that I am neither attorney nor
counsel for or related to or.employed by any of the parties to
thé action in whigh this hearing was taken and further that I
am not a relative or employee of ahy attorngy or counsel employed
by.the partieslhereto or financially interested in this action.

My commission expires

Given under my hand and seal this 24th day of May,

1974. _ )

Notary Public

LANE'S COURT REPORTERS
COURT SQUARE
CHARLOYTYESVILLE, VA.
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APPENDIX F

TRANSCRIPT OF TESTIMONY

JOHN N. RASSNICK, having been duly aﬁorn, testifieqd
asifollows: |
| DIRECT EXAMINATION
By: Mr. Bain
| Q Mr. Rassnick, would you atate.your name and
oécupétion please for the Court?
A My name is John M., Rassnick, Jr. and I'm the

Executive Secretary of the Compensation Board,

Q How long have you been employed in this position

Mr. Rassnick?

LANE’S COURT REPORTERS
COURT SQUARE
CHARLOTTESVILLE, VA.
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‘A Since January, 1965,

Q Now Mr. Rassnick, what I want you to explain really

in your own words - I'm not asking you to interpret statutes
or anything of that nature, I simply want ybu to tell éhe Court
uhdér the Clerk's Compensation Statutes, how you arr1Vﬂd at a
Clerk's Compensation, under the normal fee sdheQuléa setup,
under the State Law?

A Well, I will have to quote some statutes...

Q Yes sir, if you don't have them i've got the
statutes here,.. |

COURT: I expect Mr. Rassnick has them there anyway,
don't you Mr. Rassnick?
| A Yes sir.‘lvnder the current ye#r, 1973...

Q Yes sir. |

A Under Section 14.,1-143, the‘baﬁe salary is $9,500,
Also under section 14.1-143, it says for each additional Judge
she shall get $1,000. Because of the Court reorganization in
July 1, 1973, she woﬁld get, as X understand it, two additional
judges effective July 1 so she would get, in effect, $1,000 for
a half year. $500. for each judge. You add the $9,500 and the
§1, 000: and get $10,500. Under SQction}14.1—145. she would get
an additional $500., which would make a total of $11,000. Undex
the provisions of Sectidn 14.1-148 an additional ten percent
Which would be $1,100 or a total of $12 100. Under.....

COURT: Ten percent of what, Mr. Rassnick?

LANE’'S COURT REPORTERS
COURT SQUARE
CHARLOTTESVILLE, VA.
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to that point?

which is $12,100. Under the 14.1-152, she gets an additional

' 14,1-155.1 she would get an additional twenty-six point six

: sation that a clerk can get from a separate statute, on

collection of local taxes?

14

Ragssnick - Direct " L

A Bn percent of...
COURT: Of the base?
A No, of $11,000.

COURT: In otherwords, ten percent of everything up
A Yes sir. So, it would be $11,000. plus $1,100.

twenty percent of the $12,100, which is $2,420., which is a
total of $14,520. |

COUﬁT: Each time you are referring to those, you
are taking the percentage of the previous total?

A VYes sir.

COURT: All right, I see. |

A Then Under 14.1~-155, she wbﬁld get an additional

ten percent or $1,452., which would total $15.972..Then, under

percent or $4,248.00, which would be a grand total of $20,22Q.

from fees.

COURT: 1In otherﬁords. there are four statutory-~\\\\

percentages added onto the other salary?
A Yes sir,
COURT: I see.

Q Now, Mr, Rassnick, is there additional compen-

LANE'S COURT REPORTERS
COURT SQUARE '
CHARLOTTESVILLE, VA.
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Rassnick -~ Direct _ | 15
1 A She can...from commission on local taxes, she ‘
2 " can retain that in addition to the $20, 000. \
3 Q- Depending on the amount of local taxes that are
4 ~collected as a result of the fees generated by her office?
5 A ‘I am not familiar with it but I think that she
6 " gets a certain percentage of the total fee, like five percent
7 for a z;;tain amount and so on and so on. e
8 Q Now, Mr. Rassnick, this would be for compensation
9 for the year 1973, that is how it is éetup?
10 ‘A That's correct,
1 Q All right, is there a limit on a clerk's salary?
12 ~ Under the present statutés? |
13 A She would be limited to $25,000. from all sources.
14 Q From all sources. This wouid include the
1? collection of local taxes, if applicable?
16 A Yes sir, ﬁhat's correct. May I add that the
17 statute provides that those clerk's who are making more than
18 $25,000. for the calendar of 1969 are)ﬁnder the Grandfather.
19 All others are limited to $25,000. . A
20 Q Mr. Rassnick, I am going to show you copiesvfram
21 the audit reports, Clerk of Albemarle County for the years
22 1968 through 1971, |
3 COURT: 1968 through 19717
BAIN: Yes sir and I have 1972 and 1973 also. Now,
this is from the State Audit Offiée.‘ Now, on the fece system
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for those years, what would the Clerk of the Circuit Court of
‘Albemarle County be entitled to, based on your computations
~there and the state office.

1971, $17,424. plus $493.37 or a total of $17,917.37.

Compensation Board for 1972's compensation for the Clerk of

_the Circuit Court of Albemarle County?

Clerk based on the fees and so forth, what does that show?

. to $25,000.

. Honor.

: evidence as exhibits Mr., St., John?

' Plaintiff's exhibits 1-6.

A In 1968, $12,632.40; for 1969, $12,632,.40; for

1970, $17,424. plus $154.25 or a total of $17,578.25; for
Q 1Is this a copy of a letter from you to the State
A That's correct.
Q Wwhat do those figures show?
A $19,817.84. o
Q Then for 1973, here is the report filed by the
A A total of $25,188.20 but she is entitled only
Q Wwhich would mean she had :eaéhed her maximum?
A Right.
Q I would like these submitted into evidence Your

COURT: Any objections to these being admitted into

ST. JOHN: No sir.

COURT: All right, they will be admitted as
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: the Court Reporter,

PLAINTIFF'S EXHIBITS 1-6 so matkéd at this time by

i
i

Q Now, Mr. Rassnick, the figure of $20,220.00 1

‘believe you said for the 1973 year would be....what exactly

"does that figure represent?

COURT: Which year now?

Q Just a total, he went through all of the

. statutes, additions and so forth.

COURT: VWhich year are you refefrinq to?

Q The year 1973, $20,200. What exactly does that

- figure represent? | ‘ R v e

A That means that she can retain, for fees of

- office providing she earns it.

COURT: In otherwords, you are saying that figure
first depends on her fees measuring up to that amount,

A Your Honor, for example if the total fees for
Her office are $20,000, and the Compensation Board had

allowed her expenses of $50,000., that means that her net

income of office is $50,000.00. She can retain that $20,000.

out of the $50,000, and the $30,000. odd‘dollars would be

excess fees which the State would get one-third.

COURT: I was trying to reconcile the figure with

- the other figure of $25,188.20, which is reduced to $25,000.

That was also for 1973, wasn't it?

BAIN: Yes sir. Mr. Rassnick, would you explain
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“have a copy.

;Annual allowance authorized by law, $20,220.00 and right be-
?low that it says commissions on collectidns of local taxes,

$4,967,65, those two ndded together is $25,187.65 but because
. of the limitations of $25,000.00 and in determining excess

feas all she could retain would be $25,000.000,

ahead.,
' you are entitled to this $20,220. but your fees generated by

 if the Clerk's Office generated $35,000.00 in fees and the

. Clerk had expenses approved by the cOmpehsation Board of

etngd it to the $20,220.00?

18

wvhat those figures represent?

A Do you have that exhibit? I am sure you do. I

Q You have the 1973 sheet?

A Yes., About halfway down the first page it says,

COURTs The extra amount above the $20,200 is basaed
on commission from local taxes? '
A Yessir. That, of course, is subject to audit,

COURT: I understand. All right Mr, Bain, go

Q Would you give the court a = hypothetical where
the office would not entitlevyou to that amount, For exampleg,
$20,000,00 then what would the Clerk get.

A §15,000.00.

Q Even though the Clerk would be entitled, if he

A That's correct,

)
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Clerk's expenses come first.

- the Clerk that from fees she can pay certain expenses, no

more.

with Section 14.1-140.1?

required by Section 14.1-136, shall pay into the State

. he 18 entitled by this article and the expenses incurred

- annual allowance refer to, is that the figure of $20,220.00,

. fees were generated in such a nature that she would be

+ Q But only if the office generaﬁea the fees?
A That's correct. | ; |
COURT: You are saying then Mr., Rassnick, that the

A That's correct, yes sir.

COURT: And then he gets the salary within the limits

of his fee collection and within the limits of his maximum.

A That's correct. The Compensation Board tells

Q All right now, Mr. Rassnick, are you familiar

A I am sure I am familiar with it,

Q Would you read the parts of that that deal with
the Clerk, referring specifically to the Annual allowance?

A It says, Each of the officers mentioned in
Section 14.1-136, at the time of filing the annual report

Treasury the amount in excess of the annual allowance to which

authorized by the Compensation Board,

Q Now, Mr, Rassnick, what doees that figure, the

would that be what that figure represents if the Clerks'
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entitled to it?
_also appears in the County Executive Form of Government, whch
. we shall use,

Clerk's Office with expenses of $50,000,00, is the figure yoy

. gave of $20 220.00 the figure that any clerk would be
' the number of Courts. It could go from $18.000.00 on up.
' Circuit Court would be entitled?

Mr. St, John.

A That's correct, Y‘l; -
‘COURT: That's also the same law;..ﬁho annual
allowance based on compensation and allowances?

A That's correct, yes sir. That same language

Q Mr, Rassnick, giving this situation, that you

explained a minute ago, a'hypotheticalv$100.000.00 for a

entitled to?

A No sir, it depends on the number of Judges and

Q All right. That exception only, dealing with

the Judges, would that be the amount to which a Clerk of a

A No sir., $18,000,00,.

Q I have no further questions, Witness with you

CROSS EXAMINATION
BY‘ Mr, St. John
Q Mr. Rassnick, as Mr. Bain has stated in prefacing

his questions to you, all of your answers are predicated on
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‘State Compensation Board, Albemarle County is not under the

fee system?
Albemarle County had adopted the County Executive Form of
‘Government, it i3 not under the fee system.

interpreting statuta here.

has in fact acted under certain instructions...Mr. Rassnick
- aware of Ehe matter by the filing of annual reports or vhat-

- Aver.

' direct examination. /Mr. St. John wants to ask this type of

' question let him call him as his own witness.

_21

‘the fact that the Clerk in question would be under the fee
system?

A That's correct.
Q  As you are aware, in your position with the

.- A That's my understanding, yes sir.
Q Well, is it a correct statement that assuming
BAINs Your Honor, we object to that, He is

COURT: If the question is handled in his office he

has a right to comment on it., The construction of it as

' repregsented in the manner in which his office has acted, if it

‘is ﬁhe sgcretary of the Compensation Board and may be routinjly

WOODs I would like to supplement Mr. Bain's

objection if I may. This question goes outside the scope of
b & 4

COURT: I am not sure thatvﬁhis....

WOOD: He has been asked his opinion as to the
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.official manner in which this has been handled whether he has

suppose it makes too much difference as to vhether you make

him your witnees.

believe he will be confined to not asking leading questions

" Executive Form of Government is it still necessary for that

 county to report to you and receive or make a report to you

County Executive Porm of Government and I think this is outsifle

of the zcope of the questions of counsel directea to him on

direct examination.

COURT: Well, Mr. Rassnick is here as an officer

of a division of the State and the COurt s interested in the

been called as witness for one party or the other. The Court
will be interested in the manner in which his office has

handled it so I am going to permit the question. I don't

ST, JOHN: I don't mind a bit making him a county
witness Your Honor; 1f bpposing counsel would rather I not
go outside the scope of their examination fhen I will ask
Mr. Rassnick questions related to theiréﬁeatlons.

WOOD: Your Honor, we have no objection but 1

of the withesa.
COURT: All right, go ahead.

Q Mr. Rassnick, for a county under the County

of the fees, allowanées. commisgsions and so forth?

A Yes sir.

Q It is still necessary, 1h otherwords, whether t?e
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"he has got copies of letters I have written, I say the total

23

officer in qﬁestion is on the fee system or not, the officer
at#ll»must make this kind of report to your office, is that
correct?

A Yes sir,

'Q' Why is this true, if the officer in question is
not under the fee schedules, could‘you clarify that?

A Yes sir., Under the County Executive Form of
Government the county refains all fees,.as'x understand it.
It pays all salaries. At the end of the year when she files
this fee report I write back to the county and say that

according to the fee report filed by your clerk, and I think

receipts were o much, the total expenses were so much, the
imount allowed the clerk, if on a fee basis, so much and the
excess fees are aé much. Now, he has got all of the fees for
Albemarle County, the County Executive has and I ask him to

return to the State one-third of the excess fees, which he

sends me a check payable to the Treasurer of Virginia for one-

third of the excess, like under the present calendar year

1973, 1 will wt}te him and ask him to send me a check for one-

third of forty-four thousand and some odd dollars.
Q All right, that forty-four thousand and some
odd dollars appears down here as the last line before the

bottom paragraph, to determine net compensation and so forth,

In otherwords, to arrive at that figure you use computations
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. State?

[third and send two-~thirds back, but the& already have it so

_compensation. you know the salary compensation, you don't.

24

as if é;ey';ere under the old fee schedﬁle. is that correct?

A Right, because the law direcﬁs‘un to do that.

Q 8o, that all other monies, regardless of whethex
they are paid to the Clerk or the Clerk's Deputies, -or not,
all monies except for this $44,163.47 rema;n in the locality.

A That's right, |

Q That $44,163.47 1e required to be paid to the

A As excess, yes sir,

Q In order to determine how much the state is
entitled to...

A I have to have that report. -

Q Whether you are under the Executive Form of
Governﬁént or Fee Form of Government, you have to have the
same information to determine how much ﬁhe state is entitled
to. |

A The only difference, if she were on a fee basis

she would send me a check for $44,000.00., I would retain ond-

I just get the one-third.

COURT:s Mr. Rassnick, you are saying that the fee

have the salary compensation in herae do you?

A No sir.

COURT: 1Is there any reason placed on it as to why
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| mining excess fees we would use what she would be enéitled tqg

. under general law.

salary? 

that we would use, in this case the $20,000. plus the $4,000,

' or $25,000. as determined by what the excess fees would be.

. Executive Form?

you don't use that figure rather than the fee compensation?

A I think Section 15.1-619 aa?s that if 1% déggr-

COURT: Rather than what she actually gets ‘as

COURT: All right, go ahead Mr. St. John,
Q I would like to have you refer to the phraseology

exactly as'it is Mr. Rassnick. Hefe is 619, This is Section

A The second paragraph A.

Q Allowance to what such officer would be entitle&
ﬁy geﬁeral law but by provisions of this section.

A Right,

Q This is what you use to compute.

A The board has always interpreted that to mean

Q Thank You.
A Because of the County Executive Form of Govern-

ment.

COURT: How many counties in the State under the

A I don't know County Executive, like Henrico that

28

15.1-619 of the Virginia Code Mr. Rassnick and I see paragragh--.
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category?

Rassnick to testify on but Mr. Bain and Mr. Wood have asked

complete his examination.

that isbyour position isn't it?

What her salary should be based on these various figures which

26

is undé& County Manager Form, the same, we work the fee bases
the same way.
COURT: The same way?

A Yes sir.

COURT: How many are generally Jealt with in this
: : P by

A Henrico and Albemarle,

Q Your Honor, I have some other matters to ask Mr,

that this be done in proper order so I ﬁa&e no further
questions now. |

wbon: I ﬁave been misunderstoéd'Your Honor. My
feeiing was that Mr. St. John, sometime égo, made this witness
his and I said I had no objectibn to it buf I didn't wish him

to cross examine the witness so I think he miqht as well

Q Mr. Rassnick, in the course of your day to day

functions as Secretary of the Compensation Board, I believe

A That's correct.
Q Have you been requested by, among other people,
Mrs. Marshall herself to state what the‘Compensation'Boards

interpretation of the Clerk's rights under these sections 1is?
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would she get. 1Is that what you have got in mind?

‘and it says that the fee system is abolished.

you have given the court?

|

A She has asked me and I think she has correspondeTce

from me that if she were on a fee bases what she would get,
yes sir.

Q In the ordinary course of the business of the:!
COmpensétion Board of Virginia has it been_asked of the board
and of you as Secretary to state Whethe: or not the fact that
we are ﬁot on the fee schedule makes a difference as to what
she is entitled to?

A I havé talked to Mrs. Marshéll on several
occasions and...in otherwofds, she understands I am sure that
she is not on & fee bases. She has asked me questions, I

assume with the idea that if she were on‘a fee bases what

COURT: I think what he is asking, have you ever
construed the question in.your office éqfficient as to
whether she is or is not entitled to be on a fee bases,

A Your Honor, the Board since I have been there
and long before I came there has interpreted this as the
County Executive Form of Government and under the statute v

15.1-619 and I think it's 15.1-600, that was brought out here

COURT: You construed that to mean to abolish the
fee system of compensation for a Clerk.

A Yes sir, the board didqd, not me personally.

27
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"your question? How long has that been construed that way,

‘Mr. RassniQk?

conside;able time, This county executivé form in Albemarle

is any objection, wait until the court rules on it. Have

~and discretion of the local government about what the clerk

'gets paid under the Executive Form of Government. Has that

‘him tb answer that question. Now, Mr. St. John is attempting

to enlist from this witness direct comments on the iasue be-

testify about the procedures used to determine the figures

and all at arriving at compensation. This thing has gotten

28

COURT: That's what I am getting at.

A”_Yes»sir. o - Y
COURT: All right Mr. St. John, does that answer

A Since I have been there, 1965,

COURT: - I see. Of course, this predates that by a

County?
A Yes sir.

Q Let me ask you this and don't answer if there

Yyou....has the Board, I should say, any opinion or position

as to whether or not it is within the exclusive jurisiiction

questio; beéh put to the poard and if so, what is ¢heir
answer?
WOOD: Your Honor, I object to that question., Ther

has been no foundation laid here with this witness to qualify

fore this court. This man was called‘here as a witness to
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“with the policy and interpretation upon which the agency has

'of somebbdy else but taking a position with regard to a

;the board has taken a position on this and if so, what is it?

so far afield that he is being asked his feeling on the exact
issue before this Court, without any foundation being laid
that he is qualified to answer it or that the Bo#rd's opinion

is of any relevance whatsoever.,

COURT: Now, gentlemen, this question has to do

acted. If he was giving an opihion of something not connected
with his agency then it would be intentional but if the

Board has followed its own judgment and interpretation of the
statute and has acted upon it then‘Mr. Rassnick ﬁay testify

to it.
Q This is wha£ I meant to ask of him...

COURT: It's not a question of rendering an opinion

statute and its position taken by the board, which is charged
in soheQay with administration. Now, éhe COmpéﬁsation Board
hasn’t in any way been connected with an interpretation of
this statute and as far as its actions has acted upon that
and I think Mr. Rassnick may speak on that.

Q This is what I meant to ask you Mr. Rassnick. If

A The Board, as I explained before, has taken the
position that the County Executive Form of Government under

Section 15.1-600 and a ceftain section says that the fee

system is abolished and soforth and so on and the County shalll
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pay the salary.

- understands, says that and that is the way we have operated.

- that eventually I think., Objection suataihed.

FB.YS Mr. Bain

it says each Clerk shall file a report'each year.

30

i
P
1

Q Wwho decides under th#t Boards position as to....|

A Well, the statute, as I understand, as the Board

She files a budget requeht form with us for salaries, which

we approve and send her.

Q Would this mean that she is or is not necessarily

under the law entitled to be paid accor&inq to the fee
schedule?
WOOD: Your Honor, I will object;again. This goes

outside the....

COURT: That does. The court will have to decide

Q I don't have anything more Your Honor.
COURT: Anything further from Mr. Rassnick on some

of these othér matters?
REDIRECT EXAMINATION

Q Mr, Rassnick, if the fee éYstem is abolished
then why does the Clerk of the Circuit Court have to file
this form with the Compensation Board?

A I don't know what the section of the code is but

Q Do you think that section is inconsistent with
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the fee schedule et.

_fif hny .12 she didn't file a report.

with what the Clerk gets under salary form and what she

-would be entitled to under the fee system?

not for}the fact that the state was entiéled to one~third

“of all amounts above what the clefk is entitled to as an
Other than to determine the one-third for the state.

- Honor. Also, for audit purposes.
' has been that the County Executive Form wipes out the fae

¢wh1ch was passed in 1966 in that regard?

- year?

‘ would- : § ,
A No sir. How/we know what the excess fees were,

Q Mr. Rassnick, is the board...the State Compensat;

ion Board actually concerned with what happens to the excess

A No sir.

COURT: Let me ask Mr, Rassnick this, If it were

vallowance. would there be any other reason to have this report?

A I think that would be the ohly reason Your

Q Mr. Rassnick, you said the Board's interpretation

system. Has the board taken into consideration section 14.1-155.1

A Not to my knowledge, no sir.
Q It has not?

A No sir.

COURT: This is Section 14;1e155.1. wWhat ws ﬁhe

BAIN: 1966, Your Honor.
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:I thinkxyhat they are concerned....

%section is quoted., Next to the last paraq?aph.
:whether or not ahch county has adoptgd an optional form of
_on‘a sglary basis, the minimum salary payable to such clerk
iahall n§£ be less than the minimum salary provided undér £he

:generai law,

- into consideration whether or not the County Executive Form

.of Government controls the fee system?

' general law?

~mean that like I said it but for example the base figure is

- $9,500.00 and you add on these precentages. MNow, it has

"In 1968 I think is was tvelve thousand something that she

A It was amended in 1970....;1n 1973, Your Honor,

this is where the last percentage figure comes in, 26.6 and

COURT: Different paragraph in the same code

A The last paragraph says, that any city or county

government, and in which the clerk of any court of record is

Q You are saying that the board has not taken that

A I have not, no sir.
Q I have no further questions Your Honor.
COURT: Now, Mr, Rassnick in connection with that,

what would be the minimum salary payable to a Clerk under

‘A That's a good question Your Honor. I don't

been different all through the years as the exhibits show.

could retain under general law, if she were on a fee basis.

32

LANE'S COURT REPORTERS
COURT SQUARE
CHARLOTTESVILLE, VA.

- 38 -




!

_Rassnick - Rediract

10

11

12

13

14

15

16

17

18

19

20

21

22

| GOURT: Wbli. what is it? 1Is it the first figure
or that figure plus all the statutory allowénceaf

A I don't know how to answer Ehat question Your
Honor.

| COURT: In otherwords, you haven't construed that
either?

A No sir.,

COURT: Would you have any legislative background
at all as far as ypur.department is concerned about minimum
salary under general law?

A No sir.

COURT: Has it had any applications at all on
calcu].a'.t‘::'lon:suthat your cffice has made?

A No sir.

COURT: In otherwords, it woﬁld appear then from
the standpoint of what your office has done/;:s no meaning?

| A That's coirect. yYes.

COURT: That puts the court to the purpose of the
burden of determining what it's in there for then,

BAIN: Mr. Rassnick, I believe you testified as I
examined you that this figure of $18.000.00. not counting
the judges. As long as the Clerk's Fées generate to that,
that would be the minimum salary the clerk would get, is

that correct?

A Yes, 1f she collected her fees and expenses, In
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~ you take no position that the minimum salary for clerks on

otherwords, /the net income of office was $18,000.00 or more
she could get $18,000.00,

;i

Q She couldn't get any less, is that correct?

A If she didn't collect it she couldn't get it.
Q But, if she collected it she couldn't get any
less? | .

A That's right, She has to collect it.

COURT: Mr. Rassnick, would you disagree or would

fees is the maximum salary?

A I would say Your Honor....well, you coﬁld say
from reading 14.1-143, it says the salary shall be $9,500,
Then you would go on and read 145, 148, 152, 155 and 155.1
and add these precentages on to it and you could come up with
$20,000.00 or depending on how many clerks they have got, up
to $25,000.00, so to answer your question, I am not trying to
eade your question, I don't know the answer to your question.
Which is the minimum or which is the maximum. |

COURT: You would have thought_though that if they
meant the $9,500.00 they would have said 80, wouldn't they?

A They would have stopped at $9,500.00.

COURT: 1In otherwords, it would have been a lot
easier to have Qaid the clerk's salary shall not be less than

$9,500.00 if that's what they intended to refer to.

A The reason for the $9.500500. before 1970 that
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words, it was based on population. They threw it all in and
- put §$9,500,00 and said you had to earn it to get it, so why

not put $9,500.00 in.

| $50,000.00, what is the minimum salary that clerk is going to

f‘recéive?

. $20,000.00, in this particular case, pluszthe commissions or

 as follows:

By: Mr. Bain.

35

figqure $9,500,00 varied anywhere from $2;000.00...1n other-

COURT: Go ahead Mr. Bain. Any'other questions?
Q Mr. Rassnick, go back to your hypothetical

$100,000.00 fees generated by the office and expenses of

© o

A As I explained Mr. Bain, based on the section of
v take : ' _
the code that says we shall/what's under general law under

the County Executive FPorm of Government, we would use the

a net of $25,000.00.
Q@ I have no further questionQ Yoﬁr Honor .
COURT: Any other questions Mr., St. John?
ST. JOHN: No sir. |
COURT: Thank you very much Mt; Rassnick.
Witness stood aside

——

HARRY B, WRIGHT, having been duly sworn testified

er DIRECT EXAMINATION

Q Mr. Wright, would you teli the court who you arﬂ
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¢ and wh§§ yqq; occupation is? ‘ e
| A Harry B. Wriqht, Clerk of the Circuit COurt of
| Rockbridqe County. - . :; I
| Q How long have you been Clerk: of the circLit
; Court of Rockbridge County?
| + A Twenty-five years.
Q -Twent?-five vears?
A That's correct.
Q Mr, Wright, have you been President of the clerk's
Association at anytime during that period?

A I have,

Q When was that?

Ab 1965-1966 period.

Q Now, Mr. Wright, I refer you to the section of
; the code 14.1-155.1, was thatvsection pa#ﬁed by the General |
. Assembly in 19662

A It was,

Q Now, Mr. Wright, were you on....

ST. JOHN: What section is thdé:Mr. Bain?v

BAIN: 14.1-155.1. Were you oh the Clerk's drafting
_ conmittee for drafting legislation for.;;that the Clérk's
5 Association wanted passed at that tiﬁe?

A I was one of many, yes sir.

Q Now, Mr. Wright, I will ask you to explain to

. the court what the association and specifically the committee
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:haan't been show. Now, maybe that's a fact that the Clerk's

Agsociation prepared the preliminary draft, he would have the

committee, on drafting legislation, when you all were working

statute, that's what Mr. St. John is talking about.

I think certainly this would go to the weight of Mr. Wright's

- I think it ought to be shown.

e

which you were on intended by the passage of this statutue.
ST. JOHN: May it please Your Honor, I said I

wasn't going to object to this if presented in the proper

framework but I think the foundation should be iaid here....
COURT: I think the law is intended, unless he had

some connection with the authorship of it Mr, Bain and that

right to discuss that but not on the final document unless he

was connected with the drafting of it.

Q I 4didn't mean to go into that. I just meant thalt

the Clerk's Association, when you all were working, the

on a statute what did you all intend....

COURT: You haven't shown that they worked on a

ST. JOHN: Your Honor. I think I am going to with-

draw this objection and let this in for what it is worth but

testimony and I would like to reserve the right to comment on
it later.
COURT: I am going to run into a problem. Mr.

Wright may have had some firsthand experience and if he did

Q Mr. Wright, would you tell the court what your
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in 1966 In otherwords, I am sure you probably considered

“how you approached it?
- you a little history, if I could, of the Clerk's Fee System

- in regards to this statute and other related statutes.

~ Wright?

- cerning 14.1-155.....You see, I am 8 young clerk in the

_ try to give you the benefit of what I have learned and what

- we have learned in regard to this particular section. Clerks

wright - pirect

38

committee did during the preparation for the Goneral Assembly

other legislation or amendments to other statutes, would you

just tell the Court then what your association worked on and

A If I might be permitted, I would like to give

COURT: Did you all prepare some legislation arisin?

out of this legislative history and proposal of changes, Mr.

A Yes sir. In our consideration of this statute
we went back and considered what had takeﬁ Place in the past
in the history of thevfee system we worked under, and we are

now working under. In order to arrive at our thoughts con-

clerk's office, twenty-five years, and the gentleman to my
rear is the father of our assbciation. mahy vears my senior

and I don't feel like speaking before he speaks but I will

being paid by the fee system in the pagt have had a numerous
and a number of different fee scales, we call them scales. We
don't get a salary, we retain fees for our compensation and

I believe I started out as Clerk at $2,500, according to the
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population of my county, that was changed to $5,500. plus the
. related increases given by the General Assembly And in con-

. sidering the 14,1-155 and 14.1-143 together we drafted the

- compensation according to population. We went to a flat

. law and therefore we proposed that particular section in

here notwithstanding any law, the minimum shall be so much,

" minimum salary was so much money. Well, that's all I could

- would receive $21,169.00, that's what I make a year, 1973,

" He wbuld receive the same thing reprdless of minimum salary.

we did not draft it, we were working with the committee that
proposed the legislation, not drafted, we proposed it. We

considered dropping all fee systems, all net retainable

compensation, net compensation of $9.SOO, plus the related
incréases for each clerk as given by the legislation. 1In
drafting 14.1-155 we felt, in that part;cular section, that
in reaé;hg 15.1-600 and 602, X believe, it per tains to .
counties with Executive Form of Government, the County Super-

visors will set the salary of the clerk according to general

it shall not be less thar the minimum salary provided under
the general law. Now, that wording, of course, has thrown a

lot of people, the minimum part of it and the question all

clerks have asked and I asked the same thing when I was elected

to the job, what is the salary and I was advised that the -

make that year. The same thing applies today if I was to

leave my job today a new‘cletk would come in tomorrow and he
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of putting this in herg was to provide for is to take care

}ofiginatihg that legislation?

purpose of proposing that?

The maﬁﬁmumi;s set by law at $25,000.00. So, when someone
ask me what my minimum is I say that because I can't say any-
thing else. That is what I am allowed to retain out ;f my
fees, ﬁfter my expenses are paid. If there is any r l inder
the excess goes, as Mr, Rassnick testified. Our thi:I:ng
of any clerk because we felt. I didn't know any difference

until recently, that they were not being salaried by the

general law.

COURT: Were you instrumental in your association

A Yes sir, I helped.

COURT: What was the purpose tﬁen of originating it

A To rasing the salary in a b&:ticular section,
you arévﬁalking about.

: COURT: The particular paragraph as cited in the

Motion for Judgment, that any city or couhty, whether or not
such a éounty has adopted an optional form of government in
which any clerk of record is on salary basis, the minimum
salary payable to such clerk shall not be less than the

minimum salary provided under general law. Wwhat was the

A The minimum salary at thatiparticular time was
$12,000.00, some twelve thousand and some odd dollars and we

felt that they should have the same salary as we were having,
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' we were receiving, that was the reason for-it. I would say

 minimum salary?

~ that the annual salary set by the COmpenéntion Board is the

~ something different?

" it was so much. ' //

least getting the same minimum as other clerks.

this, that was...

" COURT: Whose choice of words was the use of

A Members of the legislature siz.
COURT: What did the clerk's propose?

A We didn't prOpose anything except.....we feel

minimum salary and it can also be a maximum salary.
'f COURT: When you proposed the 1égislation. did the

clerk's consider they got what they askéd‘for or they got

A We felt we got what we askedeor.

COURT: What was the purpose of asking for it again
then? fo brihg everYBody up?

A On an even basias, yes sir. .We tock out the

section of the code where when you hadfgo much population

your salary was one thing and if it was in another bracket a

/
/

COURT: Well, this seems to be for the purpose;
though of getting clerk’s in a county where they had an

optional form of government and being in a positioﬁ to at

A Yes gir,

COURT: What was the interest in the clerks in the

LANE'S COURT REPORTERS .
COURT SQUARE
CHARLOTTESVILLE, VA,

- 47 -




1
|
!

Wright - Direct

10

11

12

13

14

15

16

17

18

19

20

21

22

had to have special legislation. Mr. Miller, of course, can
_ elaborate on that. They had to have special legislation to-

- get their salary under the general law. One of them was

' what heﬁ@as doing and we felt that if a clerk fullfiled his

i obligation of office he was entitled to the same salary the

counties where there was optional form of"government.
A Pairfax County I believe is one..Ariington Count
is anothgr. I believe they are on a salary basis up in that

5

section: Tﬁere were some courts in the City of Richmond that|

making é;straiqht saiary, which was not comvensurable wﬂéh¢

other clerks were getting;
COURT: This was dquring the time you were president
of the association that this was done? |
| A Yes sir.
COURT: Go ahead Mr. Bain,

Q I have no further questions.

CROSS EXAMINATION
By: Mr, St. John
Q Mr. Wright, are you still presently connected
with the Clerk's Association? |
A Yes'sir.‘
Q You still take an activé part?

A I am a member of the association. I d4id not

take an active part this year, no sir,

42
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 foster &hy other additional legislation with respect to the

| clerk's salaries and soforth after the amendment - of Section
~ the samq;since 1966, has it not?

- raised tie 14.1-155 twenty-percent to twenty-six point one,
- every sﬁ_many years they raise the peréenthges and that's

. paragraph in 155.1, that's been the same since 1966 when it

' let me let you look at this because the number probably

| wouldn‘'t mean anything. I will ask you to read that Mr.

| Wright Qﬁd see 1if your association hap éither opposedfghacfl
" ment of that or fostered enactment of it or had anything to

| do with the législative history of that particular section?

- county as empowered to determine what annual allowances,

. payable out of the county treasury, shall be made to the

43

o Q up until this year did you?

A Yes sir. I have been ill and'I haven't been

Q Did, to your knowledge, the Clerk‘'s Association

14.1-155.1 and you said that was in 1966. That's remained
A With the exception of the ﬁmendment ¢+ I believe,
Q Yes sir. Each year or every now and then or
wﬁat Mr..Rassnick testigied about but Qith respect to that
was enacted, hasn't it?

A Yes sir.

- Q Are you familiar with code section 14.1-164.1,

A This section concerns the governing body of the
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county gierk of such county not to exceed five thousand

 S8ecretary of the Road Board and numerous boards, like
- committees making the budget. They put thht on a flat fee,

it is not included in your fees out of Richmond., It is a

- $25,000,00 and couldn't keep but if you made $18,000.00, you

-tho same function. You mentioned that you served as Clerk oq

-the County and you received so much for this, is that a

Wright - Croas

dollars. Prior to the enactment of this in 1970, we received
a $§150.00 as being Clerk of the County. I was receiving this

until tﬁﬁy hired an Executive Secretary. Also, $300.00 for

retainable fee above the raetainable compensation set by the
compensation board,

~ COURT: You say that would not be included on the
report to the Compensation Board?

A It would be included on thera if you exceeded

could keep the $5,000. for a total of $23,000.
Q Mr., Wright, let me ask you this. That section

speaks in a different language from 155.1, that section

speaks to Clerk's of Courts of Records, section 155 and 155.1,

here they are talking about the governing....they are talking
about county clerks of such counties. Now, are they talking

about a different function here or are they talking about

different function you are talking about now from the clerk

of the court of records?

A That is a different function, yes sir. Now, we

44
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: ex bfficio Clerk of the Circuit Court and if you are elected

- you are elected Clerk of the Circuit Court so...

- functions, Are they racognized generally to be distinct

45

have clerks of the court of records, not county clerks.
Q They can be two different people 1n'otherwords?

A Yes. There again, by being county clerk you are

-~ COURT: They are recognized as diutinct offices
operated 1by the same person? .‘
A Yes sir,
COURT: Mr. Wright, how distinct are the two.
L '
functions in reports you make?
A To the Compensation Board?
. COURT: Clerk of the Circuit céurt as opposed to
the County Clerk, what's the difference? .
| A None in our reports, no sii.
COURT: You say in some areas they are two differen
people?
- A Yes sir,
COURT: There would be certain cities.

A You take the Clerk of the Hustings Court, it is

now Cirait Court of the City of Richmond, you have two phases

of that. Judge, may I make one observation in regard to fees}

COURTs: All right sir.

A I think that is a big question in everybody's

. mind here, as to amount of fees retainable. All fees derivoq
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in the Clerk's Office are clerk's fees and they are all re-

uf;ﬁ.',}' . Lot

tainable if allowed by law, If they are a hundred thousand

. dollars, they are the clerk's fees. Hie expenses could be

$80,000.00 or his expenses could be $30,000.00 but everything

teken into a clerk's office is clerk's fees, regardleas of th
. amount or regardlesa of what. If the General Assembly says

he can keep the whole $IQ0,000.00 he would keep the whole

$100,000.00.

COURT: How did the Clerk's Association construe

. that section on optional form of governmeﬁt that said the

~ fee system was abolished?

A The fee system was abolished as to and that goes

- on, that's one section and there is another section that says

they ehali pay their county officers in conformity with the

generalkiéw.WSI don't recall the exact wording, it's 603 and

one of the sections say, the salary shall be set according to
general law and they have prescribed guidelines to fol;ow,
ThnShériffd‘havahéuidalines to follow set by the Compensation

Board. _
ST. JORN: What's that Mr. Wright, I couldn't hear

'you about the Sheriff's?

A I said they have a guideline to follow, the

state sets guidelines on Sheriff's or I think they do, as to

their compensation., I believe that is correct. 1I believe

they have a minimum of so much money and a maximum of so much

!
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money. I think the minimum of a deputy sheriff is §7,200.
| quidélines to follow under the general law. o
- of 14,1-155.1, which in the next to last_péragraph prescribes
 this thing we are debating right now and that is that the
 clerk of -any court of record was on a salary shall not receiv?

less than the minimum salary provided under general law. That

- being adopted in 1966 and without that you are saying the

- serted in the statute, was it the clerks association that

"I don't believe I could....
. the concept including this proposition in legislation,

~ definitely say yes but I believe it waé»the clerks under the

- supervision of associate with us on 1t{

- Association has initiated considerable legislation and does

They have those guidelines to follow and we felt they were

s
%3

.’cdﬁhm: Are you saying that prior to the adbbtigh

cletkq'under the optional form of government weren't getting
the benefit of the minimum salary as prescribed by general
law, | -

A Thaﬁ was our understanding,'they were not.

. COURT: And in whose instance was that clause in-

instigated it?

A It was eighteen of us on that committee sir and
COURT: I am interested in knowing who originated

A I believe it was the clerks, I wouldn't like to

COURT: It is certainly recognized that the Clerk's
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: gontinue to exercise annually a lot of activity I suppose

in that direction. Do you all have a legislative dréééing

. committee?

3participated in it.

- prior to the enactment of this aectionlon the payment of

. that new but there existed an old section 164, didn't it?

j$2,500.00 for different localities and they wiped it out

and made it a lump sum...
_all clerks in the state, was it not?

;compensa;ioh to be paid by the county;' It could be paid by

~the county and excludable from the fees.

< -,
Arh

committee in the Clerk'’'s Association?
. A No Biro |

COURT: Do you have what is called a legislative

A We have help in Richmond. We have a legislative

comnittee and I can't say who was on it this year or the past

' year. I have doctors orders not to patticipate and I haven't|

COURT: Ali right, go ahead Mr. St. John.

Q Mr, Wright, 4o you recall whether or not that
the clerk's, 164.1, there existed a section 164, not 164.1,

A Yes sir,
Q Are you famlliar with what that was?

A That was a scale section of allowances up to

Q That was a rock bottom minimum fee schedule for

A Not a fee schedule, no sir. That was the
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Wright - Cross .
Q Right, it was a schedule or a table or whatever

you want to call it of compensations which could bo'paid by

~the county itself to various officers and that included the

clerks of circuit courts of record, 4id it not?
A County Clerk.
.. Q Didn't it also include other officers?

A X don't remember that air,vI believe it said

. county clerk, just like the present statute I read.

Q All right. I have no further questions.

REDIRECT EXAMINATION

- By: Mr, Bain

QLQ er. Wright, thﬂse’two sections Mr, St. John )

questioned you about, these are supplements that the county

' can pay if it wants to, is that correct?

A "Yes sir.

Q It has nothing to do with the fees generated by

- the office or anything of that nature?

A That's right,

Q That has nothing to do with the minimum salary

payable to a clerk?

A No sir.
Q I have no further questions.
COURT: All right Mr. Wright, you may stand aside,

Witness spoo@Aaaide

49
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. as follows:

| occupation for the court please?

o Hustings Court for the City of Richmond. .Having retired from

- clerxk.

- the first, ninehundred and twenty-eight. On the retirement

. of the 0ld clerk I was made the Clerk on October 1, 1942, I

of 1945 and T remained the Clerk until I retired as such at

the end of 1970.

legislation, not the drafting but the proposal of certain

had wanted to be sir. Being in Richmond, right across the

THOMAS R. MILLER, having been duly sworn testified

DIRECT EXAMINATION

Y .
. Yige L Y
35 SRR DEA 3k

By: Mr. Bain

Q Mr, Miller, would you state your name and
A I am Thomas R. Miller, retired Clerk of the

the position of Clerk in 1970, the end of 1970 and having

been employed from then through a part of 1973 as deputy
- Q Mr. Millr, how long were you a clerk in Richmond?

A I got into the court as a Deputy c1erk on October

obtained a leave of absence and served two and a half years in

the navy and came back and took over again as Clerk in March

- Q Mr. Miller, have you been involved, and if you

will tell the court at what times in the drafting of

legislation for the clerks in the State of Virginia?

A I have been involved a gréat deal more than I
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street from the State Capitol the idea of appearing before a
committee and things in regard to all of tha_legislation‘re-
flecting the Clerk's whether it was proposed by the c10ri's
Association or otherwise, whether it was for the clork'e’or
against them I was invariably éalled on to’go over and appear
before the committee until I became so I felt like I belonged
over there as much as I did in the Clerk's Office. Now, I
lerved on the Executive cammittee of the CIerk's Association
for a number of years, a legislative committee for a good many
years but as to what those years were I could not state them
from memory. : |

Q Now. Mr. Miller. I refer you to the. bacically
the aectiona dealing with the Clerk's compensation but
specifically Section 14.1-155.1. Now, did you. . .were you
1n§dlvéd in anyway in the proposing or dié you testify before
any committee in regards to this legislation? |

A Not in regards to that section itself, I don't think,
Mr; Bain. At the same time, if I remember.corroctly we had a
general legislation in that provided for an increase in the
Am&unt of fees that we could retain if we earned them. As to
this particular section involving a cettainApopulation graup
I do not remember whether I had anything to do with that or
not but I did not as a rule take part in any of the legislation

that was confied to a certain area or locality of the state.

I took part chiefly in the legislation effecting the Court
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| clérks of the state as a whole. The special legislation that

would be put in by an area we - will say 6: a representative

from that area I was not called on'generaily because that waJ
a specific thing involving that area.

Q Mr, Miller, I will have yon‘read, if you don't
" mind, section 14.1-155 and tell the Court if you were involvdd
in the appearing of that.léqislationf

A Yes gir I was.

. Q Would ybu explain t&wﬁhe court please....read
the staéhte‘to the COurt please and then explain to the court
what the Clerk's Association intended for it to do?

A 14.1-155, Further ten percént increase in
maximum compensationvof clerks of courts of record,--—--Not-

© withstanding any oéher provigsions contained in this article

the maximum compensation authorized for the clerks of courts

~ of record is hereby increased by ten percentum. Nothing here-

in shall be construed to alter or affeqt in-any manner
increases heretofore provided. This section shall apply
notwithstanding the provisions of any.other law which places
any such clerk on a salary basis. That was enacted in 1964,
as 1t now stands. It was enacted fitbtlin the code of 1950.
enacted again in Section 14,155 in 1960 on page 485, In 1964
on page 386, the acts of 1964.

Q Mr, Miller, were you involved in the proposal of

that section to the General Assembly?
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collected by him. They, then put the limitation on the fees

up until 1966 I think the base flgure was $7,500. for those

| In 1970, I think it was, they had gotten into such a figget
" on this business of population brackets that it was entirley

| inequitable throughout the state so they cut out all of the

' base fee of $9,500. in place of the old base fee of $7,500.

- That, in effect, because of the increases'that had been given

; area and if you will note on the, I think it‘s 14.143...let
. me get to it a moment...In the last paragraph of 14.1-143

- which we have always been very careful to have put in there..;

a general increase allowed in the limitations on the amount

in, known as the West Fee Bill of 1916.

A Yes, all of the court clerks were because it was

that a court clerk could retain. If I m&y go into thé history

of that a little while Mr. Bain. Before the o0ld fee éct went

Q@ In 19167

A Yes. A court clerk could retain ail of the fees

he could obtain, gset up in regard to the.amdunt of the
pOpuiation of various areas that they were in. That came on

down and was enacted again and revised and brought down until

who were in an area of population dove a certain bracket and

that gave other basis and so forth on down into other brackets.

population bracket stuff in that section, 14.1-143 and put a

that being an increase of about $2,000., from $7,500, to $9,500.

acted to be an increase of about $3,400. somewhere in that
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1 Nothing herein shall be construed to a1t0¥ br affect in any.
nanner the increases heretofore providedlind nowlin éffecgl...
because, I caught a bill over there once, we had gotten threé

. increases and somebody unauthorized by tﬁé association had

: put in a revision of that section and they had not put in it
that clause there to preserve the increases they had been

- given and had that section been paased»aﬁ it was written, it
would'have cut out all three of the increases we had already

: gotten ™

10 Q By increases, you are referring to the ten percent

1 twenty.eoo

12 A Twenty percent, ten percent and so forth. Each

13 year we have had to be very careful because someone in the

14 General Assembly of their own volition very often will send

15 a revigion of these sections or some of them and if they left

16 . out the‘phrasé that it shall not be conktrued‘to.any way

17 ' alter or cutout, it would throw us back on the $9,500 basis

18

'~ alonae.
19 | : {{-COUer What is significance of the $9,500., is that
20 " the base salary?
21 | ' A Well sir, it is a fee base on which zll of the
22 ; others afe now computed., It used to be $7,500. We moved it
23 " up in 1968 or 70 to $9,500. Until they put through that on
24 $9,500., that section of the general fees 143, contained a
25 | provisidn that the locality could pay the clerk an additional
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 time énd the City of Richmond was paying me a supplement of

paid by the City of Richmond as a supplement and that way X

which you had there before you and youirgad to us. You said

 piece of legislation?

. of these things was to attempt to egqualize, to pay the

55

sum not to exceed $5,000., which should not be considered in

his total compensation as reported to thg board. 1In othexwoxds,

I was under a_limitation I think of about §17,000. at that

$3,000., therefore I was allowed to keep the $17,000. as

provided for in general law and in addition the $3,000 I was

had a total compensation of about $20,000. When they enacted

that, p&tting it up'in 1970, I believe, they cut out that '

- paragraph allowing the payment of a supplement by the locality

which isn't in there now.

Q Mr. Miller, go back now to this 14.1-155 section
you were involved ih the proposal and preparation of that

. A Yes sir, that was a genéral increase,

Q Since it was a general inéréase would you
explain to. the court then, specifically under that statute,
other than just the increase that was allowed, the second
paragraph there, what the Clerk's Association intmded in

that?

A The intention of the Clerk's Association on all

clerks for doing the same amount of work. That was the basic

thbught of.cutting out the population brackets. I was very
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" allowed to retain it even though their population bracket

l It used to bo that he may collect, they are now, he shall

| he was in an area that only had a 15,000 population I felt

' the work should be denied his fees because he happened to be

56

instrumental in getting that done because it was my feeling.
that if a clerk was in an area that had a population, we will
say of 50,000, if they did enough work to'earn the fees, to

enable them to retain $18,000, I thought they ought to be

did not enable them to retain it. It was our theory that
a clerk is paid just like a garage, he is paid so much for
each thing that he doos. those fees are prescribed by codc.

(
collect. thercfore he is charged with the collection of thosa

fees. If he does the work to collect total fees of $50 000.

and he has expenses in his office of $30.000. even though

that he should be able to retain exactly the same amount as
a man in an area of a population of 100,000 only collected
the same amount of fees because he was only doing the same

amount of work and I didn't feel that a court clerk who did

involved with a small population and that was the feeling of
the association as a whole and that was the reason that we
asked for the doing away with all of the areas of various
population brockcts. |

| Q In this second pragraph: of 155, it says, this

section shall apply notwithstanding the provisions of any

other law which places any such clerk on a salary basis. Now,
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- was that'intehded....dih'you all intend by that to include
- they were under.
_them to earn ten percent more.

| regard to the saléty, we didn't know whether they could

. collect it or whether they couldn't but if they could we

Ehadvthat paragraph read several times, what is your under-

- standing of that particular paragraph?

-~ they use the word here salary instead of compensation, the
jissuing a license and the minimum salary that provided under
£he general law would be the amount that you had collected
;on those fees for the work you did. If you collected $10,00Q.

iover and above your expenses then it would be $10,000., 1If

- 1limit of $25,000, at which you are stopped. Now, it's

_entirely possible in the fee system for the Clerk of the

clerks across the state no matter Whatrform of government
A We intended to include them..;thit would enable
Q Whether they were on a aalary basis or fee basig?

A That was up to the localities as we thought and

felt that they should.
'Q X refer you to 155.1, the thiré paragraph under
that Mr. Miller, dealing in any city or county. The court has

A My undérstanding of that is that the minimum,

provided under general law is this. The code provides that

you shall get so much for recording a deed, so much for

you collected $18,000., it would be $18,000.00 up to the
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- Husting Court for the ctty'of'Richmond.‘as it was before it

was changed, to have been in debt being court clerk. I saw

one year down there the old clerk there and his expense :
albwance was extremely low but the total _feés taken in in

that office were $4,200. Therefore, after paying his two

- deputies, the old clerk had exactly $400.00 left for beingj
' Clerk of the Huétings Court. That was his minimum salary.

- As I understand this, later on the fees'ihCreased and in my

last ye#rs there I was paying back tokthé state and city
excess fees from anywhere around twenty-twb-to thirty-five
thousand as Mr, Rassnick will tell you and I construed the
minimum that I could get as the amount of fees I took in up
to What'I was restricted to under general law. |

COURT: Are you saying that by tsage and custom
Eﬁat term has been construed as being théfaamo as maximum
as long as you'didn‘t get out side of a upper limit.

A That's right. I think it was intended to be
the same thing sir because I dén't see any other reason.
There is no minimum salary to a clerk éf-court of record.

COURT:s As far as yﬁu know in the legislative
hiétory. whose language do you feel..};

" A That was the language of the drafting bureau I
guess sir because we have sent things in to them and they
would come back in such a way that wé didn't know what we

gsent in very often.
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COURT: Well, now as far as the patte;n behind it
can you agree er disagree with Mr, W£ight as-to;what the%%
pu:pose'of that statute was when it was';hitiated?

A I Qould say the purpose of the statute waa.'as
far as we could equalize the compensatien of the court clerkl
€hroughout the stata doing' the same amohnt of work.

OOURT: .ana to do away with ah§~distinctions or
classifications of population or anything other than the
amount of fees collected? |

A Exactly sir. I was calle& over there the other
day before a groué in the Senate, in fact the Senator from
up here, Mr. Michael called me at home and asked me if I
would coﬁe down there and to use his language he said, we
have get a bill down here and we have gdtten completely lost
in the thicket of the court clerk's compensation and if you
could come down here and show us a path out of it, Y said
I would do the best I can and so I went down there and we
consulted for about an hour and a half-er two hours and I
don't know what they have done with 1tvor what they expect to
do with {t butithat is the way it 1sllooked on.

COURT: Not to jump ahead of the examination here,
how much experience or familiarity wouid you say you have
had‘in drafting legislation or prepning legislation or %

considering legislation with regard to clerks and their
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this state, not the special localit:les sir as I stnted earlien,

the navy.

_ the compensation of court clerk's?

- ticularly when there was one older assistant attorney general

60

A I would say that I appeared before a'committee

on every b111 involving the compensation of clerk's throughot

_ l
from around 1938 to around 1968, except for the timeEI was in

COURT: And you say you still mgintaih céntact with
that aspect of'législature and youAare c&iled over there?

A No sir I do not and the court clerk's do not
send me over there but I receive phone calls from pecple in
thg assembly themselves,

COURT: I see. Ali right, Mr., Bain,

Q Mr., Miller, have you infact been contacte& by ‘
the stéég over the years from the Attorﬁey General's Officé

for your interpretatiqh of some of thébe'questions concerning

A If Your Honor please sir...
COURT: You may go ahead and answer.

A I receive numerous calls from over there, par-

and kxnew me very well and he Qould say I have got an inquiry

about the fees on such and such a thing, what do you think of

it, what do they want, do you have any idea what the fee ought

to be. If I had an idea or thought I knew I told him, if I

didn't T also told him but I have received quite a number of

“them. I have not received any in the past eight or ten year*.
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é what, in fact, the Clerk received for the years 68 through

which have been presented. Your Honor, we would like to move

for a five or ten minute recess.

61

COURT: I take it that was because of your familiaxty

with the legislative hiatory of these sections? ‘
A Exactly sir. o ~ T i
COURT: That's the basis.'of.cburse. on whlch we
are hearing you here today. “
Z$;A 1 was in there and appeare¢ before the committee
and so forth in regards to legislation ahd I should know

what was intended by it, ‘
Q I have no further queétions.

COURT: Mr. St. JOhno

ST. JOHN: Thank you Mr, Miller, I don!t have any
 COURT: Thank you very much sir. You may stand
aside.
Witness stood aside. .

BAIN: Your Honor, I think counsel has stipulated

1973 and what amounts under the fee system also have been

stipulated and they are shown on the exhibits of the Plaintifif

COURT: All right.

BAIN: We conclude our evidence at this time.

COURT: We will take a recess for fivas minutes then
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we will hear your evidence or other matters on ghe county
side. Mr. Bain, was there something else the piaintiff...

BAIN: Your Honor, I have talked with Mr. St, John
and so these gentlemen won't have to stay here. forever but I
will propose at this point to put Mr. Rassnick on in refereng
to the députies case., He will be our maih witness in that
case,

COURT: That's fine.

COURT RECESSED FOR F'IVEA MINUTES

’&.C0;§T: We are hearingdboth cases together ﬁr;

Rassnick so you have already been sworn,

JOHN M, RASSNICK, Having beeﬁ previously sworn
testified as follows: |
DIRECT EXAMINATION
By: Mr, Bain
RASSNICK: May I say what i'talked with you all
about,
BAIN: Yes sir,

- RASSNICK: There seems to be some confusion about

1]

the part the county can pay and so forth. Under the provisidns

of the code for being clerk of the county, being elected

clerk of the county, if....let's také the county of Accomack,

the county can give up to but not exceeding the clerk could
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from the county be paid strictly by the county up to, but
not exc;eding $5 000 for keing county clerk._ If he was clerk
of the Board of Supervisors he could get up to but not ex-
ceeding $2,500. If he was clerk in road matters, he could
get up to but not exceeding $300.00, but from all sources
including fees, plus the amount he gets from the locality not
to exceed $25;000.00.» '

. COURT: §$25,000.00 theh applies to every source.

A From all sources, It is spelled out in 14.1-143,
fram all sources. | A/

- Q Mr. Rassnick, the second maﬁter involves the
deputy élerk's of court and the expenses of the office of thl
Circuit caurt;. Now, would you explain please to the court
the sections that apply and what the compensation board does
in reference to it?

A I have copies of budget request forms that we
send to each clerk and I think I can explain it better by
goihg this way. Now, each year the clerk files this forﬁ
and, as you can see in column B, it says ghe annual rate |
approyeé by the ‘Compens_atj.on EBoard for the calendar year,: |
1973 or 1974, whatever the case may be and the request, the
annﬁal request from the clerk in the next column, what she
has requested for the next year, for the next calendar year

and the increase in salary she has requested., Each year

each clerk files with this board an annual expense request
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or budget request and the board sehds back to the clerk what

>

they have set for salaries for the next calendar year. When
she files her fee report at the end of the year, the fee

report is checked by the Compensation Board and also by the

| auditors office to see that if we have set a salary of $6,000.

that employee can be paid up to but not exceeding $6,000.,
she pays her from fees. 1I1f she goses over §6,000., it comes
out of her pocket. We determine $6,000, as the amount of

salary.?'rot example; if an employee was making in 1973,

= $6,000., and she requested $6,600. for 1974 and the Compensation

Board approved $6,500. she could pay that employee up to but
not exceeding $6,500, for 1974,
COURT: You say she, you mean the clerk?
A The clerk, yes, from fees. If she were on the
fee basis,
.Q You all make that determinégion at the Compen-

sation Board. Now, how is that usually worked out? Do you

have a specific increase that you permit the clerks, depending

on their experience, how do you work that?

A What they normally do is come up with a percentage

rate based on what the state employees got and I think for
1973, if they requested a ten percent increase....I will have
to look and see....if they requested ten percent the board

would in most instances give them the ten percent they

fequested. If they requested fifteen they would probably get
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" her fees will be, he or she, excuse me.

"we approvelthe salary for $6,000 the clerk might pay $5,000.

makes the decision as to what the deputies shall be paid,

- shall be paid from fees. 1In otherwords, they set a salary

their objection known? To the Compensation Board?

65

ten and if they requested five they would give them five,
The clerk knows what she can pay from fees and what she feel#

COURT: There again, as Y understand Mr.\kasanick
and what Mr. Miller said, theoretically, under the fee
system that could come out of the clerk's own pocket.

A That's correct, yes sir, That's why I said if

and that's all we are going to determine....all we are going
to allow on the fee report,
| | COURT: Even if the clerk didn't exceed the amount
allowed that may still in respect come §ut of his or her
pocket if fhe fees aren't high enough'tqkéay them their
salary. | | N
| A Thatfa correct, yes sir,

Q Now; Mr. Rassnick, the State Compensation Board

is that correct?

A The Compensation Board determines what the salary

and they are telling the clexrk, you cén pay up to but not
exceeding this amount from fees
. Q@ Now, if the Board of Suyervisors of a county has

an objection to this amount, how do théy go about making
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or increased by fifteen percent.

A If the Board of Superviaors dbject.

Q Yes, of a governing county.;.xn otﬁerwords. X
will let you read here the last aentenég of Section 14.1-142
i£ you would to the court.

A The board of supervisors or other governing
body of a county or the council of a city may by resolution
adopted and c&rtified lay before the State Compensation Board
any recommendation it may desire to make with respect to the
expense account of any officer mentioned as to increase or
decrease of expense. |

COURT: Do you send notice of your scale or the set
amount to the governing body? |

A Mot of clerks, no sir.

. Q@ Of deputy clerks?

A No sir. On all other constitutional officers
wa do bééauso they participate in their salary, example
Sherigf's, Commonwealth Attorney, the Treasurer or
Commissioner of Revenue,

COURT: How would the board know whether to object
to the salary you set, if you don't send a notice?

.:A I think what he is referring to and what you
are referring to, we get letters from boards of supervisors
saying that the salary of John Doe. wa recommend that the

salaries for all county employees b§ increased by ten percent
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COURT: Let suppose though you say the salary of a
certain Qqugy clerk is $7,000, but the board doesn'ﬁuparfJ

ticularly like that now what notice would they have that you

have set it at §7,000?

A None unless they request us to send them a copy.

| COURT: But the statute provides that they can
question :or dbject to the amount set'by you,
| A That's correct. A clerk is a fee officer and
we don't set his salary. In otherwords, the statute says he

can earn 8o much, ,
COURT: Getting back to the deputies though. The

board does in affect set the salary of«;he deputy clerks.

A The compensation Board yes. In otherwords, they|

authorize the clerk to pay that salary from the fees he
collects, the clerk collects, 141 says the Compensation
Board ig%l determine how many deputies_énd assistants are ..
necessary to the performance of the dutieu of the office and
80 fofth. (2) what should be the compeﬁsation of such
deputies and assistants, (3) what alldwance. if any, should
be_mgdo for ofifice expenses and premiums on official bonds,
an# (4) the manner in which such compgnaation should be paid
or such allowance made.

‘COURT: Now are you saying this is just a bookkeep:
transaction by the cbunty executive form of government or

this applies equally to every deputy no matter what type of

ing
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it?
A T don't know the answer to that question Your
Honor. | -
- cobnm: T see, butvyou do it for every other clerks
: office;}. | | | N

~ form with us and the salary we have approved is in that first

- from. Now, if the board sets the salaries and says we can

_ §o for a maximum of ten percent and if the clerk request ten

- percent for each employee, we will.giva them ten. If they

68

governmont'there is? %

A That's correét. | |
COURT: fhe Countyvzxecutivezrérm of Government
makes né diétinctiqn in this particular section of the code.
A Mo sir. As I understand 1t; in the County
Executive Form of Government, the Board of Supervisors sets

the salary.
 COURT: What is the purposevin your office setting|

A All clerks, yes sir.
COURT: What distinction does your office recognize

then, from that standpoint from one typé'of clerk's office?

A I don't think I follow your question Your Honor)

COURT: Have you ever construed it....

A In otherwords, when the clerk files the pink

columh and the next column she is requesting an increase, he

or she as the clerk may be, and that's the figure we work
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Government? Is there anything that saYs-you have to go

" whefler you are though or not Mr. Bain....

| BY' Mr, St. John

- amount that Mrs, Marshall can pay her clerks out of fees in

paid the clerks, would you?

request fifteen we give them ten, if they request five we
give them five and the reason we give them five; they feel
that thgbclegk knows that's all she caﬁ afford or he can .

afford,

COURT: I think the suit, from vhat I can gather,
is that you authorize salaries/:ze deputies that the Board
of Super91sors won't pay. |

A Y am not familiar with the suit,

COURT: The question I have is why}do you authorize

their salary at all if it is a County Executive Form of

that route in determining your one-third...

~8T. JOHN: Your Honor, may I ask....I don't know

BAIN: Go ahead,

CROSS EBXAMINATION

Q Is it not a fact Mr. Rassnick, that you need

this information, you need to have the board determine the

_ ordor'to arrive at a figure on this report here for authorized

expenses, You have got a figure for clerk's expenses, which
are deductible from the total fees and you wouldn't know how

much to allow here unless you knew how much she had actually
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”VA .In order to determine excess fees we have to B
know what has been paid.

- Q The reason you must, in advance, prove the
maximum amount to be paid is because, Although Mrs., Marshall
can pay the clerk's less than you authorize her to pay if x
she wants to, and you only give her credit on her expenses
for the amount she actually pays.

A That's right,

Q@ She can also pay themmre than ihe amount you
authorize but you‘will not let her take that out of the fees
she collects and returns to the state.-would you?

A That is correct.

Q She has to pay the amount ybﬁ authorized her
to pay out of her own resources in oﬁher&ords?
A I would assume that is where it would come from,

-Q That is why you have to authorize before hand

the maximum amount that she can pay these clerks and she will

get c:edit for it from her fees. Let's go into this step by
step Mr., Rassnick. Let me ask you some questions here, if I
may. Let's assume that for a given deputy clerk has been
authorized by the Compensation Board g}salary of $7,000.00 a
year, okay?

A All right.

Q Let's assume that Mrs, Marshall pays that clerk

$8,000. a year, can ahq do this 1: she wants to?
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to be deducted from the fees she has to send to Richmond?

. in the amount of money she has to send to Richmond.

- and not what she actually paid.

 this office of $27,339.,00. Now, during the year we increase

=» A She can do this if she wants to but it would
deternine excess fees and what would be her annual salary, we

would use $7,000. |
Q And also, in addition to that you would not

allow her to take more than $7,000,00 as an authorized expense

A That is correct.

. Q 8o, that's where that auﬁhorization for the
salaries are very significant from the outset, right?

A Right, |

Q That winds up being an important determination

A That's correct.,

- Q The whole thing turns on what you have authorized

A For example Your Honor, for the calendar year

1973 we originally authorized a total expenses involved of

those expenses., This report shows for the calendar year 1973
her expenses were $25,000,00.

Q So, she only got credit for $25,000.00 as
expenses.,

A In determining her fees éf which you have a copy/

Q Now, is it a fact Mr. Rassnick that actually as

far as what the deputy clerk's gctually receive a clerk is
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supervisors sets the salaries of all county employees,

complately at liberty to pay them any amount of money that

1

T
A I
A That's right. We have cases where we approve

they will accept and she is willing to pay.

the salary for $6,00, for example, andrat the end of’the yeax
the clerk is only paid $4,000.00, the deputy is paid!$4,000.
and the reason being is we don't know what the clerk has told
this deputy, whether she will pay six, foﬁr or what but X
think he or she might have in mind if I have a good year I
will pay him six and save from paying excess fees.

COURT: The real question here is what construction
or policy has ever appeared that the right to determine the
amount of a deputies pay has ever been transferred to a
county board of supervisors?

ST. JOHN: That's the quastion.I was going to ask
Your Honor. In the boards treatment of these cases it has
been the boards experience and is it the boards position now

that the amount of the deputy clerk's salary is within the

scope of the decision making policy of the board of supervisqrs

under the executive form of government?

A Well, I don't know., I wouid assume that the
board takes the position that the clerk has gotten with the
county people and this is what all other county people are
getting because the county sets ali the salaries, I could

be wrong, I don‘t know. In otherwords, the county board of
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Q Does this include the Clerk of the Circuit Court?

Under the executive form of government?
| A It is my understanding....

» COURTs I think now you might construe that with
the clerk. Wwhat section of the code doaes it say that the
deputies are under the same thing? That the county executivT
form of government affects the dispoqition o£~a deputy clerks
salary?

A I think it is section 619...15.1-616. )

’ COURT: You are saying that a deputy clerk is an'
employee of the county.

A Yes sir,

. COURT: Well, that may be the real gquestion which
is the ;ssue in this case. That is thg position that
apparently has been taken but Mr, Rassnick, as I understand
it the only interest that the Compensation Board has is the
final division by one-third and that portion which represents
excess fees?

. A That's correct.

COURT: And to the extent that the deputy clerks
actual salary enters : into it then your board is involved?

. A Right,

COURT: Even though your board may authorize a

higher salary, you use the figure which represents actual

salary?
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curred in her request and the board had made a determination

that they were going to give ten percent, I am sure they woul

74

A That is_correct.
COURT: I understand now.

Q If Your Honor please I don't have any more

COURT: Any further questions Mr., Bain?
REDIRECT EXAMINATION

By: Mr, Bain

Q Er. Rassnick, when the State Compensation Board
makes the determination under 141 of what the salary shall be
for the deputy, when do they authorize the expenses to be
incurred. |

A The calendar year,

.Q The alendar year beginning January lst and
ending December 31lst? |

‘A Right.

Q Now, under 141, it says, you shall determine
Qhat the salary shall be and it's my understanding that you
are saying that the board of supervisofs can object to that
but you all set the determination of the salary, salaries of
the deputy clerks.

A Yes., For example, if Mrs., Marshall asked for
a fifteen percent increase across the ﬁoard and we got a

letter from the board of supervisors and they said they con-
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inatrucﬁ me to write the bbgrd of supe:visors and tell them
the employees will geé ten percent and if she asked for

fifteen percent and the Board of aupervi#ors say £ive they
would inﬁtruct me to write the board and ask, on whaé basis

should thc;y get five percent, we have determined that all

employeeé will get, all clerk's deputiéa will get ten péré;nﬂ.

if requested.

Q What if the clerk request ten percent and the
board of supervisors makes no provision, sends no letter?

A If the Compensation Board had determined that
she would get ten percent then she would get ten percent, if
she requéated five, she would get five,

- COURT: Mr. Rassnick, let's sﬁppose that in the
circumstances she needed an extra deputqund you approve it.
Now, do you say the board of supervisors has the right to
reject that?

A In otherwords, what I am saying is that if
Mrs. Marshall wrote and requested an additional deputy and
the Compensation Board approved it...

COURT: Right, who would have‘the right to veto it?

A I don't think anybody would. If she wants it,
fine...

COURT: The board of supervisors wouldn't veto that),

what you said?

A They could take us to court.
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- with that she c&n also go to court, Under the 14.1-151, as

" well as the board of supervisors.

- Board shall determine (1) How many deputies and assistants
; if any, are necessary to the efficient performance of the
- duties of the office of the officer filing a report required

) by 14.1"136.

 needs for the efficient performance of her office?

COURT: Yes, that's what I am gettinglat. How is
that different than setting the salary? |

COURT: Wwhy is it any different then than setting
the salary for the deputy than determlning whether an
additional deputy shall be allowed, what's the difference?
Why shouldn't they take you to court on that?

A What I am saying Your Honor. Maybe I am mis-

understanding your question but we set the salary for Mrs.

Marshall on the first of January and if she is not satisified

. COURT: Well, 14.1-141 says that the Compensation

A Right.

. COURT: And you say that Mrs. Marshall has to file
that report?

A Yes sir,

COURT: Can you determine how many deputies she

A Right.

COURT: And number two, what shall be the
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compermtion of such deputies and assistants.

A That's right.

COURT: And you acknowledge that no one has the
right to veto you on number one but they do on number two.

A What I am saying Your Honor, if this board setsg
the salaries of the deputies.... |

COURT: That's the Compensation Board?

A The Compensation Board sets the salaries of the
deputies, either the Clerk or the board of supervisors under
this new section that was enacted in 1971 or 1972, through
Mr., Miller, they can appeal to a three judge court.

. COURT: I can understand that. but let's suppose
we want to appeal, what's suppose to be paid?
.- A The salary we approve in otherwords, up to the
amount we approve.

COURT: It doesn't say that, it doesn't say up to

the amnuht. it says the compensation shall be paid. It doésn't

say the maximum, it says what shall be the compensation.
A Are you reading 1417

COURT: Yes sir.

A The Compensation Board_shall determine how many

deputies and assistants , if any, are necessary to the efficient

. performance of the duties of the office of the officer filing

a report required by 136, what should be the compensation of

such deputies and assistants.....

N
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1 COURT: Yes sir,
o2 A Wwhat allowance, it says what should be, what

3 ~ should be, what amount, if any, should be made for oéfice

4 expenses and premiums on official bonds, and (4) the manner
Sl in Which such compensation should be paid or such allowanc;

6 made. In otherwords, I don't think that the Compensation

7 Board takes the position that a clefk;-who is on a fee basis,
8 and we set the salary at $6,000. and if she doesn't have the

° fees, she doesn't get the $6,000.

10 COURT: Let's suppose she has got the fees and 1t'4
n just a question of whether the county board decides it isn't
12 going to pay it, What is the purpose in yur setting a salary?
13 | A I don't know the answer to that question.

14 N COURTs In otherwords. it's an exercise of 'futiiity
15 if they don't do it. 1If they haven't appealed they have by-
16 passed

17 ) That's right.

18 COURT: They lare arbitrarily decided on their own

19 not to follow what you have said or follow the amount set by
20 you.

21 ST. JOHN: Your Honor, may I point out that the

22 article we are talking abowt now, as Mr., Bain presented to Mr,
3 Rassnick is on maximum compensation of certain fee officers.
24 But, we are not talking about a feé system here, this whole

® discussion is predicated on the fact that if you are using
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these sections you are under the fee system.

COURT: In the c;unty executive form of government
this section does not apply at all, Section 14.1-141, .

RASSNICK: May I see title 15 a minute?

ST. JOHN: Here is the section I am talking about.

BAIN: T take you back to Section 15.1-600, again
it says office employees subject to limitations made by
general law, 15 1-600 under the county executive form which
says they shall ray all officers and employees subject to -
such limitations as may be made by general law.

A Your Honor, Section 15.1-619...

COURT: All right. |

A Officers and employees tq feceive regular
compensaﬁion: fee system abolished; collection and dispositic
of fees, As I read before, under the second paragraph,
paragraph A where it sets out how we are to determine the
fees, the allowance to which such «++to which such officexr
would be entitled by general law but for the provisions of
this section...

£T. JOHN: On the clerk's you see, for any fee ‘H
system to be reported to the compensation board when you are
under the executive system is to determine what part of the
whole pie the state is entitled to. 1Is that your opinion

in effect of all of these sections Mr., Rassnick?

n

A That's my opinion, yes sir.
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: questions of the code. Your objection is noted Mr. Wood.

- subject to such limitations as may be made by general law

- the compensation of them?

1%
g
i3

" WOOD: Y am a bit confused about all of this.

I was goinq to object to Mr, St. John's question. Mr, St.
John has apparently made this man his witness and asked him
what all the sections before the court mean. I object to
that...

COURT: The court has asked questions of Mr,
Rassnick. The question is how it has been construed, what
the circumstances are, the way they carry them out. I realiée
that Mr, St. John picked up a question asked by the court but

Mr, St. John took to bring it into prespective with other

WOOD: Yes sir.
COURT: All right, any other questions Mr. Bain?
REDIRECT EXAMINATION
By: Mr. Bain
- Q Yes, Mr, Rassnick, those sections under the
county form of government, particularly 619, the one you
mentioned. Now you go back to Section 15.1-600 and that

section says that the county board of éupervisors shall,

fix the compensation of all officers and employees of the
county. Now, is not Section 14.1-141, and 142, is that not

general law dealing with the Clerks and their deputies and
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-+ A That is correct, yes sir.

2

' Q Now, what is your opinion then, you have

construed what 619 means as to section 600, does not the
what

general law go beyond/the county executive form of government

provides?
A My understanding is in the county executive

fbrm of government and the boards understanding, not my

understanding, my understanding is what the boards understand-

1ﬁg is, that in the county executive form of government the
board of:supervisors shall set the salﬁriea of the employgin.
Now, as far as clerks are concerned, to‘brinq in something
similar, a special legislation in cities, like the city of
Newport News, that says a clérk shall be én a salary basis
and the clerk shall retain all fees, I mean the city shall
retain all fees and pay all aalaries but the Compensation
Board shall determine what the salary should be. Nﬁw. here

again, why should the Compensation Board set the salaries

v when'they keep all fees and retain all fees, we don't get it.

- Now, this case, you keep the fees until the end of the year

and we determine what the excess is and we get one-~third,
COURT: But there is another aspect in fee setting,

as.I understand it. I beliéve you can answer this Mr,

- Rassnick. There is, wherever there is a dispute about what

is to be paid a constitutional officer your board is the

| author of that account and finally a three judge court makes |
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the ultiﬁate decision, doesn’'t it?
A That's correct.
COURT: 1In every instance of a constitutional

officer and the expénses 6£ his office?

» A That's comect. Including clerk's of court.

COURT: That's a continéntal ptocess as I understan

it. In otherwords, constitutional officers are governed in
their expenses of office and their allowances?

"A That's cbrrect, ves.

- COURT: Has there ever been #ny intrepretation
that you know of that says a clerk is noé a constitutional
officer ih the county executive form of-government?

;A None that I know.of. no sir; She is elected by
the peopie.

- COURT: A sworn constituional 6fficer.

.;A Yes sir.

.COURT: But yet, the construction that has been
placed uhder the county form of government is that salary
setting is advised around them. in a sense?

‘A That's right.

:COURT: In the sense, that is the effect of it?

A That's the effect of it.
.COURT: All right, any other questions of Mr.

kassnick?

Q Salary settirg by whom?
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. clerks of the court, any clerk of a court of record whose

~ of his deputies are affected by the annual decision of the

- board, talking about the Compensation Board, or as to such

same is provided in 14.1-52, this says that the board of

supervisors may, shall...appeal.

-qovérnment then why to they have to appeal their disputes as

' supervisors set the salary?

A The board sets the salary and it appears to have
come out today that the board of supervisors also sets the
salaries,

284 :
Q But what you are saying,/the board of supervisor

disagrees then they can appeal?
A Yes sir, Under 14.1-52.1
:§¢WOOD3 Your Honor, may I ask a cquestion of'thiqéf
W e v R ]
, COURT: No .sir. 4

A 52 and then this section camevin that said the

expenses or other allowances or when the salary and the nuﬁbér

expenses or other allowances and so forth and so on. The

Q They appeal in the same way?
A Right.
Q Mr. Rassnick, if the county board of supervisors

set the députies salaries under the County Executive Form of

to what's granted by the Compensation Board?

A Repeat the quest{on again. If the board of
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Q If what you are saying interprqtatipn of the
Compensation Bcard is tht, under County Executiv; Form, the
board of supervisors can set the deputies salaries.

A Right.

Q. Then why is this provision made in 14.1-52.1
that the boérd of supervisors can appealﬂto the Compensation
Board? | |

i:COURT:. I ‘don't know that that's really appropriate
to ask Mr, hassnick. That is not a hatte: of determination
in the court and I think unless it involvés a manner in which
they‘construe something in his office‘it?doesn't affect the
way they have been handling the office, I think that it is
irrelevant as far as this casé is concerﬁed.

Q I will withdraw the question Your Honor.

COURT: Yes sir. |

Q I have no further questions of this witness.

COURT: Any other questions of Mr. Rassnick?

~ ST. JOHN: No sir.

COURT: Any objection to Mr., Rassnick being
excused,

BAIN: No Your Honor.

Witness stood aside.

-

BAIN: Now, Your Honor, I put Mr. Rassnick on and
_ | . in |
I want to put Shelby on/the deputies case but I will wait

—until Mr, St. John is concluded the first case.
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