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HAZLEGROVE,

. CARR, DICKINSON,
SMITH & REA
ATTONNEYS AT LAW
ROANOKE, VA.

‘ App. 1
TO: THE HONORABLE STANFORD L. FELLERS, JUDGE OF SAID COURT

APPLICATION FOR CORRECTION OF
ERRONEOQUS TAX ASSESSMENT

Applicant, Pounding Mill Quarry Corporation ("Pounding
Mill"), by counsel, respectfully represents that it is
ffaggr:‘.eved by certain erroneous and unlawfui assessments of
Etaxes and interest on such'taxeé under the Virginia Retail
Sales and Use Tax Act for the correction and ekoneration

i
it
N
i
‘
'

. of the payment wheieof, application is made pursuant to

1

'éthe provisions of Section 58-1130, et seq., of the Code

Tfof Virginia. 1In support of its application, Pounding Mill

f:alleges and says:

“?i' 1. Pounding Mill is a>Vixginia corporation and at all

’jtimes hereto relevant maintained itS'registered office and
. principal place of business in the City of Roanoke, within

; the jurisdiction of this Court.
g

2. At all times hereto relevant, Pounding Mill owned

" and operated quarries in the vicinity of Bluefield and

;iPounding Mill, Tazewell County, Virginia, and produced and
sold from these quarries, among other materials, limestone

aggregates and agricultural lime.
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e . App. 2
- 3. At all times hereto rclevant Poundang Mill was

registéred as a dcaler under the Virginia Retail Sales and
Use Tax Act,.Section 58-441.1, et seq., of the Code of
1 Virginia ("Act"), and collected, reported and paid to the
%Commonwealfh of Virginia the Sales and/or Use Tax on
S;taxable transactions at the Bluefield quarry under Cértifi—

icate of Registration $192-045433-8 and at the Pounding Mill

,iquarry-under Certificate of Registration #192-045443—5.

4. During the period December 1, 1967 through December
131, 1971, Pounding Mill sold from time to time to one E H,
| Bowers $50,080. 45 and $16,690.38 of agricultural lime from

its Pounding Mill and Bluefield Quarries, respectively, as

Edétermined by field audit of the Commonwealth of Virginia,
i Department of Taxation, Sales and Use Tax Division, a copy
whereof is hereto annexed marked Exhibit A. All such' ;;g
agricultural lime sold to E. H, Boweré was resold to
|Virginia farmers and applied as lining material upon their

I o
iland to beneficiate it for agricultural proquctlon.

Poundlng Mill did not collect, report or pay over to the,

..55

iCommonwealth of Virginia the sales taxes on the foregoing

'sales of liming materials to E. H. Bowers because such

;sales were for resale and otherwise exemot undcr the pro-
ivisions of Lhe Act. The Commonwealth of Virginia has
ipurported to assess a sales tax deficiency of $l,93l.67,
;tpgether with interest thereon of $115.90, as of March 1,
1973, in respect of the sales of liming materials as
jafoxesald from the Pounding Mill Quarry and a sales tax -
;deficiency of $643.97, together with intexest of $38.64, é
‘as of April 24, 1973, in respect of sales from the Bluefield |

Quarry. Such assessments were respectively made a part of:

(a) a larger assessment in the amount of $3,451.42, together
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,‘withfinterest of $207.07 embracing sales or use taxes re-

.:latihg to other transactions, amounting to $1,519.75,

. period aforesaid.

. 1, 1972, Pounding Mill sold from time to time $955,306.94,

. together with interest of $§91.05, the correctness of which

"has not been contested by Pounding Mill, but paid or pay-

ment tendered prior to the filing of this application; and,
(b) a larger assessment of $41,769.36, together with interest
of $2,506.20, a further part whereof ié hereby contested
and the remaindér paid, as below set forth.

5. Durihg the period December 1, 1967 through January

of limestone aggregates fo Lilly Construction Company, Inc.,
Uﬁderwood Brothers Asphalt Paving Company,_IncL, and W & H
Contracting Company, Incorporated, as determinéd by the
Commonwealth's field audit attacﬁed'hereto as Exhibit A. i'.
Eéch of the purchasers was at all times hereto relevant.a
West Virginia corporation engaged in business in that state.
Each of the purchasers was registered as a dealér under the
West Virginia Sales and Consumérs Service Tux Act. Lilly
Construction Company, Inc. was engaged in general construc-
tion and supplying ready-mix concrete. Undefwood Brothers
'Asphalt Paving Company, Inc. was engaged in contracting and
furnishing asphalt paving for public and private construc-
tion. W & H Contracting Companijas‘enéaged in general

construction. All of the purchasers were engaged in West

 Virginia highway construction from time to'time during the

6. Prior to or in connection with the commencement of

" sales of limestone aggregates to the foregoing purchasers,

Pounding Mill received from each of them a Sales and Use

Tax Certificate of Exemption, each accomplished upon a

; form furnished by the Commonwealth of Virginia for use by
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App. 4
" out-of-state dealers purchasing tangible property in

f:Virginia for immediate trénsportation out of the Commonwealth
" of Virginia in the purchaser's vehicle for resale outside

i the State of Virginia. Each such certificate was regular

, and complete upon its face (with the exception of a desig-

‘ nation of limestone aggregates as the personal property
"pﬁrchased from Pounding Mill), and Pounding Mill accepted
and continued to rely upon the certifications so made, in
good faith and without knowledge of any use or intended ﬁse
or disposition of.the limestone aggregates so purchased

by the purchasers contrary to the use or intended disposition

set forth in such certificates. True copies of such certi-

ficates are attached hereto marked Exhibit B-1, B-2 and B-3.
( 7. Under date of Janﬁary 21, 1972, following the

close of the period of audit and examination giving rise

to the taxes in controversy,; the Virginia Department of

Taxation, Sales and Use Tax Division, transmitted to
Pounding Mill written notice of'purported retroactive can-
cellation at October 18, 1966, of each of the sales and
use tax certificates of exemption furnished by the purchaserg
1dent1£1ed in Paragraph 5 hereof and attached as EXhlbltS
B-l B-2 and B-3. True copies of such notlces are hereto

. ' .
| i

;anneked marked Exhibit C-1, C-2, and C-3. - ot
i . H
i 8. All of the limestone aggregates aforesaid were
i
idellvered by Pounding Mlll to the respectlve purchasers

‘;at the Bluefield Quarry where such materials were placed in

h

5'the purchasers' trucks, measured by weight on the quarry

?scales, receipted for by fhe purchasers® truck operators,

?and immediately transported across the Virginia-WeSf Virginia
line to unknown points of destination in the State of West

Virginia where such materials were ultimately used or
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- consumed, presumably in the construction of highways and

' the manufacture of ready-mixed concrete or asphalt paving.

No part of the limestone aggregates sold to these purchasers

"was used or consumed or stored for use or consumption in

E:the State of Virginia and, following delivery to the

i purchasers, remained in Virginia for only the time involved

in transporting the material from the quarry, several miles

 on the $955,306.94 of sales of limestone aggregates to the

to the State of West Virginia. Each of the purchasers of
such aggregates has confirmed tﬁat these materials were
ﬁééd and consumed in the State of West Virginia and also
confirmed that the'exemptibn certificate made by it was
intended to apply to all sales to it of limestone aggregates
by Pounding Mill. |

9. Pounding Mill did not collect, report or remit or

pay over to the Commonwealth of Virginia the applicable tax

purchasers aforesaid, for the reason that such sales were
made by Pounding Mill in good faith reliance upon the
exemption certificaﬁes aforesaid prior to cancellation and
for the furthér reason that the limestone aggregates“were
not sold at retail for use and consumption within the |
Commonwealth of Virginia and,btherefore, did not constitute
taxable transactions under the Act.

10. The Commonwealth of Virginia, Department of

. Taxation, Sales and Use Tax Division, determined by reason

of the field audit attached hereto as Exhibit A, that
Pouhding Mill owed to the Commonwealth of Virginia a sales

tax in the amount of $36,847.55, plus interest of $2,210.85,

. by reason of $955,306.94 of sales of limestone aggregates

to the purchasers aforesaid and, after revising such audit

to omit $960.12 of sales tax,.plus interest of $57,61,
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relating to $16,002.00 of sales of linestone aggregates

regarded by the Commonwealth of Virginia as specifically

~ covered by the exemption certificates aforesaid, and,

;:therefore, not taxable,.assessed Pounding Mill with a sales

. cexrtify to the Tax'Commissioner of the Commonwealth of

| to other sales or use tax transactions covered by the

' the erroneous and unlawful assessment of sales taxes in S

. the amount of $38,463.07, together with interest, and to

;tax of $35,887.43, together with interest thereon in the .

amount of $2,153.24, which is embraced in a larger assess-
ment bearing date of April 24, 1973, in the amount of é
$41,769.36, plus interest in the amount of $2,506.20. | »
Pounding Mill does not contest £he correctness of the assess:

ment of sales or use taxes in the amount of $5}238.15,

together with interest in the amount of $314.29, relating

foregoing assessment and has paid or tendered payment of
this amount to the Commonwealth prior to the filing bf this
application. o : .--_ i

11. Pounding Mill has agreed'to waive or not assert
any applicable provision of the Virginia Retail Sales and
Use Tax Act limiting the time within which assessment of
taxes may be made trereunder and the Commonwealth of
Virginia, Department of Taxation, Sales and Use Tax Divi-
sion, has waived or agreed not to assert against Pounding
Mill a claim for penélty for nonpayment of the séles taxes
ih controversy. |

WHEREFORE, Pounding Mill respectfully prays the Court

to correct and exonerate Pounding Mill from the payment of

- Virginia such correction and exoneration, following

proceedings herein pursuant to notice to and possible

answer by the Commonwealth of Virginia, as provided by
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" statute. Pounding Mill further prays the Court to correct

and exonerate it from payment of such amounts.of such
assessﬁents as may be found to be erroneous or unlawful

and to certify or otherwise order the Treasurer of Virginia
to refund to Pounding Mill such amounts of such assessments

as may hereafter be collected from or paid by Pounding Mill

“and as may be found to be erroneous or unlawful, and to

grant to it such further relief as may appear requisite.
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|
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STATE TAX | %] Locat Tax | |
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periods of:

i a) 12/1/67 thru 6/30/68 at 3% tax rate 2,331163 -0t
b) 7/1/68 thru 12/31/71 at 4% tax rate 13,989:78 13,989178
e Pl P /4 // ;‘/

~. _/’/"/—Cf((fé— ,/i /{// /{//}'(v o K\.)/
T 7 Ry LA 5302 —-,/‘747,;_,—.,_7 L7) ,C/:]é;.,,, 277 Ve /y/;_,

A s N I R

SIGNATURE OF AUDITOR . DAIE ~ SIGNATURE OL/APPROVING SUPLRVISOR DATE




POUNMDING MILYL QUARRY CORPORATION

192 | 045443 !5

N/“/‘.*"\IOF DEALLR s REGISTRATION NO
"CONTINUATION GF A S
o /\NI‘LY“(.» OF MEASURE OF TAX BY CLASS OF TRANSACTION App. 15
- STATE LOCAL

3. Mon-taxed sales of gravel, crushed stone and lime during

the periods of:

mrmmdmmmmed -~

a) 12/1/67 thru 6/30/68 at 3% tax rate 248129 248 29

b)Y 7/1/68 thru 12/31/71 at 4% tax rate 1,489:74 ' 1,489;74

P YT IR (e ——"

4. Non-taxed lime sales to E. H. BOW&IJ, a lime hauling

contractor, during the periods of:

a) 12/1/67 thru 6/30/68 at 3% tax rate’ T 7,154%35

\x
-
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i w1
_:.\
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et W
< W

P
[
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[ox

b)Y 7/1/68 thru 12/31/7t at 4% tax rate

A BN Ay /A /

vl 7 d - -
STl . A ar G o PN oz
J V/ﬂ{/'?'! /16, /71 ,/tj-«/ // ) .6’ 3/72 ‘ 1./’ 7/‘7/) ? P / [
SIGNATURE OF AUDITOR DATE §1(;N/\TURE Of’fu"’hOVlNG SUPERVISOR ‘ DATC

TAXPAYHYSCOPY




FORA GT- A8 B (Rev, 2.1.70)

VIRGINIA DEPARTMENT OF TANATION

RE-‘)ORTOF ' -Su‘hes and Use Tox Division 3 : TAXPAYLR'S COPY
FIELD AUDIT
“ App. 16
REGISIRATION 1?25 045643 {5
NaME Of Deaten | DOUNDIHG MILL QUARRY CORPORATION
pERIOD FROM____ 2207 . . T {,_1;/1/72
Seletridigs A e
GNATURE OF AUDITOR 7 oertotitn N 2 ar afl" DATE 5. %) 7273
STATETAX (%] LocaLTax [ |
' SUMMARY 3Y PERIODS- ADDITIOMAL LIABILITY (OR CR FD!T) ESTABLISHED BY AUDIT
PERIOD % v MEASURE ADDITIONAL TAX PEMNALTY INTEREST TO_|_ | ] T.OTAL
BEGINNING ENDING H E OF TAX RATE AMOUNT RATE AMOUNT s AMOUNT
12/1/67 | 6/30/63!1X 7,402 164 27, 148505 257, 37 101 6% 3:88 193194
12/1/57 | 6/30/63| |X 5,456 153|| 2%| 109} 33|/25% 27 1331 6% 6156 143122
7/1/68 | 8/31/71Ix 40,185 175 3%l 1,205!57)l257] 301 i39( 6% 72133 1,575:29
7/1/68 | 8/31/71| |X 29,675i72| 32 890! 27(|25% 222 157| 6% 53142 1,165126
9/1/71| 9/30/71|% 1,057 !52 370 31173|20% 6 i35 6% 1190 39198
9/1/71 | 9/30/71} Ix 789 ’94 3% 2314311297 41690 6%) 141 29153
10/1/71 |10/31/71 I 1,057 52| 3%l suizsliswl 4 izl 6% 1190 38139
10/1/71 j10/31/71)] K 780 i54 || 3% 23143]/15% 31510 6% . 141 23135
131/1/71 11/30/71|k 1,057 {52l 3% 31{73(/10% 3117 6% 1199 36180
11/1/71 1in/s0/71l I 730 194 || 3% 23143|/10% 21341 6% 141 27118
TOTAL %

COMPUTATION OF FACTOR;

LOCAL DALY

STAIC ¢ LOCAL LAy~ —— FACIOR




FCH!M S1-aB B {Rev, 2-1-70)

. : P W ad 1 n, r Lo :I'. .
"z:_"‘JO r O)" VIRGINIA Jﬁ(du/:nf:!TUid(}:ciJ :)’“3;;” TARATION TAXPAYER'S COPY

FISLD AUDIT e | ) ;

'

REGISTRATION E

HUMBER 1920 045443

b e e d

5 ‘ ' AAppf 17

NAME OF DEALER POUNDING MILL QUARRY CORPORATION

PERIOD FROAY 12/1/67 . . ) , AUT2
Nl A L it T e
SIGNATURE OF AUDITOR __ 7ot vn 20 DATE .5 4.2
STATE TAX [X | LOCAL TAX D
SUMMARY BY PERIODS- ADDITIONAL LIABILITY (OR CREDIT) ESTABUSHED BY AUDIT
PERIOD ,s\ LS) MEASURE ADDITIONAL TAX PENALTY INTH\EST 10 l I N : TdTAL
BEGINNING ENDING § £ OofF  TAX RATE AMOUNT RATE ARMOUNT PRI ARMOUNT
i T ¥ T T T
12/1/71 D2/31/71 1K 1,057 52{ 3%l 3Li73)| 5% 1153 6% 1190 35122
] ] ] ] s
i I ) [ 1
12/1/71 12/31/71)] K 780 o4 || 3% 23143|| 5% 17| 6% 141 26 {01
. s
1 '
! !
[ [}
: P
: !
: )
E
1 : ! ! e
T0TAL 99,084 54 2,573 185 615 83 154 43 3,346 117

COMPUTATION ‘OF FACTOR:

LOCAL LIABILTY

STATE 4 LOCAL LiABiy  — FACTOR

.....




s’dm GV-AB 5 (Rav, 2-1.70) «

LEPORT O
FizLD AULH

LN

VIRGINIA

REGISTRATION E

DEPARTMENT OF TAXATION

Safes and Use Tax Division

TAXPAYER'S COPY

App. 18

NUMBER

192) 045443 5

NAME OF DEALER

PERIOD FROM 12/1/67 e “// - o ]-9 1/1:,’ rvl
: ‘:\«:-f - ’:—&af,’_ A ,;{;7/5’,4;.,.' 77

'GNATURE OF AUDITOR /... o 27 4

POND NG FILL QUARRY CORPORATION

25/

A
Ry Q50

DATE_ 5. 24 22

STATETAX | |

LOCAL TAX [ x]

SUMMARY BY PERIODS-ADDITIONAL LIABILITY (OR CREleT) ESTABLISHED BY AUDIT

PERIOD 3 v MEASURE ADDITIONAL TAX PENALTY 1N1HNSTTO_1»1_ TOTAL
BEGINNING ENOING tie OF TAX RATE AMOUNT RATE AROUNT AL ALAOUNT
12/1/67. 6/30/63|IX 7,402;64 17 74?03 25% '18%51 6% 4;44 96%98_
12/1/57 | 6/39/63] [z 3,134 95| 1% 31{35 257 7§84 6% liaa 41%07
7/1/68 1 8/31/71|X : 40,185@76 17 401%86 257 100;47 6% 24?11 526§44
7/1/684 8/31/71) X 29,675%72 1% 296%76 25% | 74;19 6% 17§81 328176
o/1/71 | 9/30/71|K 1,057§52 % 10;58 20% 2?12 6% 63 13:33
9/1/71 | 9/30/71|| X 780%94 1% 7581 20% l§56 6% 47 984
16/1/7% {10/31/71 X 1,057?52 1% 10%58 157 11590 6% 63 1280
10/1/71 [to/31/71] [x 780594 1% 7{81 15% L1711 &% W47 9145
11/1/71 11/30/71|)X 1,057;52 1% 10?58 10% 1061 6% §63 1227
11/1/71 {11/30/71|] [ 780%94 1% ‘ 7§81 10% 578 67 §47 9106
| TOTAL 5, j % §
COMPUTATION OF FACTOR;
LOCAL LIAgILTY —

STATE 4+ LOCAL LAY

== FACIOR




| FORABE AT B (e, 2-1.70)

Ty Mw‘bg‘: CVIRGHHA DEPARTMENT GF T'.‘\.XA"!'SON

Pels A dan g

FHZLD AUDIT

Soles and Use Tax Division |

REGISTRAYION
NUMBER

192 + 045443

(S0

NAME OF DEALER POLNDING MILL QUARRY CORPORATION

PERIOD FROM 1271767 , .

SNATURE OF AUDITOR Tt e

TAXPAYER'S COPY

App. 19

F

STATE TAX || LOCAL TAX  [x

SUMMARY BY PERIODS- ADDITIONAL LIABILITY (OR CREDIT) ESTABLISHED BY AUDIT

PERIOD :i\ ch MEASURE ADDITIONAL TAX PENALTY INTEREST 10 _L_ TOTAL
SEGINNING ENDING : E OF TAX .L:ATL[ ALOUNT RATE AMOUNT A AMOUNT
e T ¥ T ¥ T
| bl : : :
1271771 |12/31/71 X 1,057 15211 1% 10! 58| 5% 1531 5% 163 11174
. | | | | s
1 )
12/1/71 {12/31771) X 780 19451 1% 7181 5% 391 6% L7 3:67
i
]
1
1
1 '
1)
!
t
i
» : | : o
TOTAL - 87,752 l9}. 877556 210 It21 52 i64 1,140 ;41
COMPUTATION OF FACIOR; -
LOCAL LIABILITY == FACIOR

STATE 4 LOCAL LIABILITY
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s N AL App. 20
+Exhibit B~1 COMIAONWIEALTH OF VIRGINIA .
SALES AND USE TAX CERTIFICATE OF EXEMPTION
This Certiticate of Faciaptivivis for use exclusively by an QUTGISSTATE DEATIER who purchises tan«ible
. . PR . . . v ) " . l - . e
pevsonal property in Yieginia for immedinte bransportation out of the Commonwcealih of Virginia
in his own vehicle for vesale outside this State.)

uLe

N

. ; [
/ * - " —
e~

st oann . e . . .

v S R TN
. { Coe : \
v\\ "y i i ) I] ": -3:‘153{:".’ X \ )

. Lt i ' Sedteaetéld . ‘ . .. . J

POL e e T e — Date._October L7 ., 1060
u.v l[ fiitihi sap . \ : /
(( ne \.. Hsulhn) . - o A
S e
. , Virginia
{Number and street or rural toute) . . {City, town, or post office) : (71 Code)

lhc undersigned out-of-State dealer heieby certifies that the following items of tangible personal property purchased
by him from the above named supplicr ave purchased by lnm for immediate tmmportahon out of the Commonwcmlh of \/x.—
ginia in his own vehicle for resale outside Virginia: '

.Namc of Out-of-State Wealer___Lilly Construction Co., Inc.

Trading as

-Addvess ____P. 0. Box_ 6 ‘Bleefield, ' : W, Va, 24701 )
{Number and street or rural route) ' {City, town, or post omcc) . : . (Stalc and ZI1P Code) L

Name of State.in which out-of-State deafer is licensed or registered— W Va.

¢

Registraiion or license number—.348-077128-7

Kind of husiness engaged in by out-of-State dealer._Genezral COnStrum,J on and Read\,’-u1.( Congrete

‘~‘ . . - . . . . . PN

I cort ify that T am «uthon/cd to sign this Certificate of Exemption and that, to the best of my anvh,d ‘and belief,
it is (mv nnd corcect, made in good fu(]) pursuant to th(‘ Virginia Retail Sales and Use Tax Act. :

(Sigaature) /U . ) , o (Tite)

(I the out-of-State dealer is a corporation, an officer of the corporation or other person anlno.u;d to sian on benalf
of the corpuration must sign; if a partner. <lnp one partner must sigy; if an nmnuom\n‘ltbd association, a membor muslt sign;
if a sole proprictorship, the proprictor must sign.) :

Informetion for Virginie supplier—A separate Certificate of Exemption, properly executed by the oui-of-State dealer,
nu o oblained from cach out-of-State dealer by the Virginia suppliey and attached to each invoice covering cach sale of
tems of tangible personal property to the ont-of-State dealer for immediate h'nns‘)_)or!:ll*on outsidle this State in the
doaled’s vehicle for resale outside this State. This Certificaie must not be accepted by the Virginia supplicr unless peoal of
heregistration or Heease nummber held by the out-of-State dealer is furnished the Virgiuia supplier,




e

| - e nl( :‘n'l‘l";\.;lin.l E}{hibit B_e ‘ ) A‘pp . 21
i Y R ! .
. COMMOMWEALTH OF VIRGINIA
SALES AND WUsE Tax CERTIFICATE OF EXEMPTION

(‘This Certificate of Exemption is for use exclusively by an OUTOFSTATE RDEALVR who purchases tangible
personal property ia Vicginia for lonedinie ansportation ont of the Commonwealth of Virginia

i his 0w vehiele for vesale outside this State,)

K
.
/-
S
To: Datc_ . 119
. . : {Name of Virginia supplicr) : .

, Virginia

{Number and strect or rural route) L. (City, town, or post office) : . {71V Code)

The undersizned out-of-State dealer hereby certifies that the following items of tangible personal property purchased
by him from the above named supplier are purchased by him for immediate transportation out of the Commonwcalth of Vir-
ginia in his own vehicle for resale outwh, Virginia: I ’

. Lt ’ o,y ‘ _ . A/I"‘_/ﬂv. A - :
INamie of Out-of-State )DCﬁlel'A&fa,/é(WL1"E@/_,/.Zu¢4/JZ’§;///t /_/ L e “,‘_2 ﬁ:’-;/ c-/

l‘m(iinsi as

ddn\\“{-__d, .[5( / e 37 ) - QWL.C,L//Z»_ AN/ RefZerdd

(Numlier and suut or rural route) . ) . {City, town,"or post ofiice) . (State and ZiP Crnle)

s

Name of State in which out-of-State dealer is licensed or registered
Regisiration o lxu,mo number./ /‘// { Og/ - 205 5( ~0 4= £//> 9= 2 7 -
Kiad of business engaged in by out-of-State dealer. ﬂjl\,a_( / %’f e /1 —

I cortify that T am aathorized to sign this Certificate of Excemption aud that, to the best of my kuowledze and belief,
tis trie and covrect, made in good faith, pursuwant to the Virginia Retail Sales and Use Tax Act. :

L i
_/1’_’,, ./.7—1:7‘1 el dop et L /\,42(_/ '///'w = /-é/'/w.-z4 /
/_ 4 (Signature) . ("Litle)
(I the out-of-State dealer is a corporation, an officer of the corporation or other person authorized to sign on behalf
f the corporation must sign; if a partnership, one partner must swn if an nnm(,oxpo‘atcd association, a member must sian;

a sojc projpric :o'smp‘ the proprictor must sign.)

Infermation for Virginie supplier—A separate Certificate of Txemption, properly executed by the out-ef-State dealer,
tisd B obtained from each out-of-State dealer by the Virginia supplier and attached to.cach iivoice covering cach sale of
ans af Govible personal properly to the ont-of-State dealer for immediate transpartation outside this State in the
s vehicle Tor resade outside this State, This Certificate must not be accepted by tie Virginia supplicr unless proof of
he eegisiration or license nuuiber hield by the cut-of-State deader iy [urnished the Virginia suppiier,

o = "



Pepairent of Pasatiog
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. Ryt et i e App. 22
Exhibit RB-3 COMMONWIEALTE OF VIRGINIA
SALES AND Us: TAX CERTIFICATE QOF ZXEMPTION )
(This Cerlifteate of Vixemplion is for use exclisively by an OUT- ()"-b"."/\'x"l' DEALEL who purchases tangible
personal property in Vi nL;un.‘ for invecdiate rassportation gut of the Commonwealth of Virginia
in his own vehicle for resale outside this State.)

P % ——

-t - -
- -~ T.
B . . -10~18-66 ;
1 : Date : ,19_
{(Name of Virginia supplicr) : ) \ T . /
. . . NN P :
’ ) ’ . o CNL \"\.\_m__ _,,-»-‘/
: Vlrgmm e e
{Number and sireet or sural mute) (City, town, or post office) (i1 Code)

The undersigned out-of-State dealer hereby certifies that the following items of tangible personal property purchased

- by him [rom the above named su'vphu are purchased by him for immediate tmmx)ortatlon out of the Commonwcalth of Vir-
ginia & 1 is own vehicle for resale outside Virginia: '

- ‘ e l / on ir H
Namc of Out-oi-State Dealer w & _H C ntracting Co. lInc,
Trading as W & H Contracting Co.,Inc.
N Box 1497 Bluvefield, W. Va. o -1 24701
Addross
(Number and street or yural route) ( City, town, or post ofiice) ’ ) {State anJ /x[' Codc)
. : . . . o ’ AN A ) . . .
. Name of State in which out-of-State dealer is licensed or registered West Virginia

Registration or license xmmbu

Kind of husiness L"]h""(‘(l in by oul-of-State dclder__ Hea v/ Hig h way C ons f" uction

1 (\.tn") that T am anthon/od to sign this Cortificate of Ixemption and that, to the best of my knowledge and belief,
it s true and correct, wmade i good faith, pursuant to the Virginia Retail Sales and Use Tax Act

/k//z./////' L//C) : 5 President"

e /v Z\/ {Siggature) ' (Litle) " .—

(1f the out-af-State dealer is a corporation, an officer of the corporation or othes person authorized to sizn ¢ behalf
of the corporaiion must sign; if a partucrship, one partaer must sign; if an anincorporated association, a memt ber tinaal sign;
ila sole proprictorship, the proprictor must sign.)

Lifarmetion for Vircinia supplicr—A sepa rate Certificate of Exemption, property executed b\' the ouc-o0f-Sats doaler,
mnst e ghtataed from cach ont-of-State dealer by the Virginia supplior and attached to vach invoice covering cucli s7ie of
fewns of tangible pessonal propeily to the out-of-State dealer for immedizte tansportation outside this Stale . the
Qeades’s velicle for resale oulside this Siate. This Certificate wust not bz accepted by the Vieginia supplics waless sioof of
the regivtvation or license number held by the oult-ol-State dealer is Turnished the Vieginia supplier,

8922 Lt A

o




‘Exhibit C-1
A VIRGHIA DEPARTAENT OF m,‘,uma App. 23
Sales and Use Tax Division
ROANOK T %ifsffircié:r

o

' Pound:ng Mill Quarry Corporat:on
P, O, Box 286
Blueficld, Virginia 24605

Re: Cancellation of Sales and Use Tax )
Certificate of Exemption _ o,

Pursuant to Section 58-441.17 of the Virginia Retoil» Sales and Use Tax

"Act, you are advised that, effective October 17, 1966 ‘ , any

~ and/or all sales and use tax Certificates of Exemptionissued to you,as o dealer under

. the Virginia Retail Sales and Use Tax Act, by__Lilly Construction Company, Inc.

P. 0. Box 6, Blucfield, West Virginia - 24701
(name and address)

'Regisfrﬁtioﬁ Number, if any, 348-077128-7 | orel Hereby. cancellea. - y

All sales of tangible personal property made By You on t:;nd after this A
ddfe_to' the above-named person, firm or corporation, oré subieét to the tax impogea
- by the Virginia, Retail Soles‘ and Use Tax Act, until such time as );ou.may be notified

~ to the contrary by the Virginia Department of Taxation.

ST-14 voided.
e iz

Slgnu?uuc,of Auditor Date

« o

gign()turc of District Supervisor Date -

DEALER

v




Fosya 571-44

(.'\‘ Exhibit C-1 COMMONWEALTH OF VIR GlNl’A ‘ ' . T
SALES AND USE TAX CERTIFICATE OF EXEMPTION ‘App. 24

(This Certilicate of Bxemption is for use exchinively by an OUT-OF-STATE DEALER who purchases tangible
personal property n Virginia for immediste transportation out of the Commonweulth of Virginia
in his own vehicie for resale outside this State.)

A."““("“?’, ]” wn\-\'{\/ ')S:‘P
; 4 i} a

.H-. \\4-.13»

q ,\/.ﬂ]\

.. ‘W .n-:\ Pav]
By ey 1'\1\\
hL'}:rltLD, N

{ Nvine of Yirginia supplier)

Date

.

(..\'un.)ber and street or nual route) - (City, town, or post oifice) ' ) o (Z1P Code)

'1 ‘u undersizned out-of-State dealer hereby certifies that the following items of tangible personal property pvr(‘}n:od
Ly him [rom the aboye named supplier are purchased by him for immediate transportation out of the Commonweaith of Vir-
ginia in s own vehicle for resale outside Virginia: : : : : i )

Name of Out-of-State. Dealer___Lilly Construction Lo. & I0Ca.

L R K .
- Trading as

Address P. 0. Box 6 . ____Bluefield, = T M. Va, 24701
’ {Number and street or nual route) o ) (City, town, or post office) . R © (State and ZIP (Jodg)

“Nawme of State in which out- n{-StatP dealer is hcenscd or remstered H.. Va.

1\’*"1st1':'1ti0n or }icense number;;ﬁ.&&:OﬂlZS-e?

Kind of business engaged in by out-of- gtate dealer General Construction and Readv-Mix Concrate

I certify that-I am authorized to sign this Certificate of Exemption and that, to the best of my know]ed nd belief,
. it is true and correct, made in good faith, pursuant to the Virginia Retail S"tles and Use Tax Act oA

(If the ont-of-State dealer is a corporation, an officer of tl\e corpomtmn or olher person 'mlhorued to smn on benaH

of the corporation must sign; if a partrership, one partner must sign; if an unmcoxporatcd association, a member must sign;
if a sole proprietorship, the proprietor must sign.) , T ' TR

(Sigaature) e N (Tiwey

Information for Virginia supplier.—A separate Certificate of Exemption, properly executed by the out-of-State dealer,
¥ b obtained from cach out-of-State dealer by the Virginia supplier and attached to each invoice covering each sale of
items of tangible personal property to the out-of-State dealer for immediate transportation outside this State in the
dealer’s vehicle for resale ontside this State. This Certificate must not be accepled By the Virginia supplier unless proof of
thie registration or license namber held by the oul-of-State dealer is furnished the Virginia supplier. R




FORM 5T-47.

VIRGHMIA DEPARTMENT GF TAXATION App. 25

.E}(hlblt C-2 Sales and Use Tax Division

District
ROANOKE Office |

- Pounding Mill Quarry Corporatibn
P. 0. Box 286
Bluefield, Virginia 24605

Re: Cancellation of Sales and Use Tax
Certificate of Exemption

Pursuant to Section 58-441.17 of the Virginia Retail Sales and Use Tox

‘Act, you are advised that, effective : September 1, 1966 , any

and/or oli sales and use tax Certificates of Exemption issued to you,as o dealer under

Underwood Brothers Asphalt Paving

_the Virginia Retail Sales and Use Tax Act, by

Cbmpany, Inc., P. 0. Box 243, Princeton, West Virginia 24740
: (hame and address)

Regxsfrohon Number if any, 7 ' are hereby cancelled.

All soles of tong:ble personoi property made by you on and ofter this

‘date to the above-named person, firm or corporation, are subject to fhe tax |mposed
by the Virginia Retail Sales and Use Tax Act, until such time as you may be notified

to the contrary by the Virginia Department of Taxation.

ST-14 voided.

Q>~g//”ﬁ;;i;:zmz ,3"7;;i;f§;féi;éﬁfi/ix%/'742?

" Signature ,of’Audutor Dote
//éé//) C;QL/QZ:;AQTEf/ //Vf&cy<;cl
“Signature8f District Supervisor Date

NCALED




, - Depastioe o sl Favation

Form ST-14 ' ) ’ o )

K

| COMMOMWEALTHH OF VIRGINIA App. 26
Exhibit C-2 5apes amp Use TAX CERTIFICATE OF EXEMPTION
This Certilicate of Exemplion s for use exvehsively by an QUT-OF-STATE DEALLER who purchases tanzible
phtm s i . YELY D) ! “
personal propecty in Virzinia for inunediate transportation out of the Commonwealth of Virginia
11 his own vehicle for resale oulside this State,)

VAR

H ~

1/'/ \) ; !\) -

- S oy B R
ALIBINTAN AR HALDY D00) et L
STDTRIAT .’.L 5.‘,:,5*..:(1&{ bis iy f'/) ,,gf.-'_!‘ K C} A A 1y
S S S e ) R 'f."" e J,"\ b"\“"’.“"{ Hi ’f
r.o 0808290 P . . v/ e 1l

ATl g IO ’ {
4 - : \,..«..I.E‘D, fne"hih‘ . /

o: . : Date ‘., 19
{ Name of Vieginia supplier) {

, Virginia
{Number and sireet or rural route) ( City, town, or post office) . (21 Code)

The nndvro.”ned out-of-State dealer hereby cmuf}es that the following Jtevnx of mnrfmlg personal property purc basgd
by him from the abave numed supplier are purchased by him for immediate transportation-out of the Commonwealth of Vir-
ginia in his own vehicle for resale outside Virginia:

"Name of Out-cf-State Derder Z///;/’f/.;'z z/f—-.--‘/ ()Qf ot dj 72 4/ 7/4,- ey P . szl .z

Trading as

'Adc‘u‘es:(z)-,@.nzéig,/_z,/% - Qf_u N /el . S L R eL7en)

%
(Number and street or rural route) . . . {City, town, ot post office) . o (State and ZI? Code)

' Namo of State in which out-of-State dealer is licensed or registered ! Ve

. . s
Registm«.‘ion or license number_\;//ﬁ// V,,ﬁ_./:r’ S 306 -p 9 '//1 ~A 7

. . ' o v
Kind of l)l‘\lllL ss engaged in by out-of-State llcaler_g,/’:’ i { / /gfu ‘L/‘J ' - y

[ certily that I am 'ml‘lorwed to sign this Cmtmmte of E\cmphon qml tmu, to the best of my knowledge and Leliet,
- it is true and correct, made in good faith, pursuant to the Virginia Retail Sales and Use Tax Act.

e / S Z T e
Q;E)_,..«“?_,.z 47 L el e - : Q AL L 711“ // Ctezren s J

(Sigaature) T (Title)

(If the out-of-State dealer is a corporaticn, an officer of the corporation or othcr person authorized to sign on bebalf
of the corporation must sign; if a partnership, one partner must sign; if an unincorporated asscciation, a member must sign;
if a sole proprictorship. the proprietor must sign.)

In}'nrn’a!ion for Virginia supplier—A separate Certificate of Exemption, properly executed by the out-of-State denler,
must be obtained from each out-of-State dealer by the Virginia svpplxm and attached to cach invoice covering cach sale of
items of tangible personal properly to the out-of-State dealer for immediate transportation outside this State in the
dealer’s vehicle for resale outside this State. This Certificnle mnst not be accepted by the Virginia supplier unless pmof of
the registration or license number held by the out-of State dealer is furnished the Virginia supplier.

- W
f" "‘"




VIRGHITA DEPARTMENT OF TAXATION

Sales and Use Tax Division ‘ App.

Exhibit C-3 . ROANOKE

(]

Pounding Mill Quarry Corporation
r. 0. Box 286

Bluefield, Virginia 24605

Re: Cancellation of Sales and Use Tax
Certificate of Exemption

. Pursuant to Section 58-441.17 of the Virginio Retail Sales and Use Tax

27

District
Office

Act, you are advised that, effective _October 18, 1966 ., any-

and/or all sales and use tax Certificates of Exemption issued to you,as a dealer under

the Virginia Relail Sales and Use Tax Act, by W & H Contracting Company, Inc.

_P. 0. Box 1497, Bluefield, West Virginia 24701
(name and oddress)

Registration Number, if any, : — v _____are hereby cancelled.

All sales of tangible personal property m.ode by 'you on and after this
:‘dofe to the above-named person,'firm or corpox‘étion, ore‘sub]ect to the tax imposéd
by the Virginia Retail Sales and Use Tax Act, until such .time as yo-u may be.not.ified
to the conircr‘y by the Virginia Department of Taxation. |

STf14 voided.

7 | | o
Signature,gf Auditor / Date
4 4 ;-
7/’ ):/.’4’471/792/4;‘7’}@( ye ‘/2/'—7&.—
Signature of District Supervisor - Date

DEALER




< ' COMMONWEALTH OF VIRGINIA U Applte8
SALES AND USE TAX CERTIFICATE OF EXEMPTION S
{This Certificate of Excmption is for use exclusively by an OUT-OF-STATE DEALER who purchases tangible
pursonal property in Virginia for immediate bransportation onut of the Corarnonwealth of Virginia
in his own vehicle for resale outside this State.)

Exhibit C-3 R - e

'\A‘i\n\,\;n
SFUUNILING

Treny

GREITA

‘Date

(Name of Virginia supplier)

(Number and street or rural route) ~ (City, town, or post olfice) - (ZIP Code)
The undersigned out-of-State dealer hereby certifies that the following items of tangible personal property purchased
by him from the above named supplier are purchased by him for 1mmedmtc transportation out of the Commom\ ealth of Vir-
ginix in his own vehicle for usah out51dc \/nfnma ; R : :

Name of OutofStale Dealer W & H Confrachng Co“ ln_c"

'fl;adingas "W&H Confrachng Coo,lnco* o —
Address Box 1497 BlueF:eid W. Va,. g 24701

(\umber and street or rural route) ) - e (Clly, town, or post office) X S ) (Slate and 71? Code)

Wesf Vlrgrma'“

‘Name of State in which out-of-State dealer is licensed or registéred :

8922

Registration or license number

Kind of bhusiness engaged in by out-of-State dealer__ _H eavy Highway Constructi on -

I certlfy that T am authox ized to SIgn thxs Curirf‘mte of E\emptzon and ihat to the best of 1 my, I\nowled«e dn'd be]ief.,w‘
lit s  true and correct, made in good Emth Pursunnt to the \ 1r01m'1 Retail Salcs and’ Lae '1.1\ Act. Lo

T ot

President
(Su," d(urc) i . R SR ) - PR (Tx!le) .
(1f the out-of-State dealer is a corpomhon an o{Tcer of thc coxpomhon or other pmon 'mlhon’ed to smn on bclmlf

of the corporation must sign; if a partnership, one partner must sign; if an umncmpomted assocmuon, a n*embe) must sign;
if a sole pmpneto:smp, the proprietor must sign.) .

Information for Virginia supplier—~A separate Certificate of Exemption, property executed by the out-of-State dealer,
must be obtained from cach out-of-Staté dealer by the Virginia supplier and attached to cach invoice covering each sale of
items of tanuible personal property to the out-of-State dealer for immediate transportatian outside this State in the
‘dedler’s vehicle for resale outside this State. This Certificate must not be accepted by the Virginia supplicr unless proof of
the registration or license number held by the out-of-State dealer is furnished the Virginia qupphu. -




ANSWER

Now comes the Commonwealth, by thé Attorney General, in
answer to the opplication for correction of an allegedly
erroneous assessment, and says: |

1. The Commonwealth admits thé allegations of paragraﬁhs
1 and 2 of the application. |

2. The Commonwealth admits the“allegations oX paragraph 3
of the application, except to the extent that it implies that the
toxpayer has paid all applicable taxes.

3. The Commonwealth admits that Pounding Mill sold
agrlcultural lime in the amounts claimed in paragraph 4 of the
~application to one E. H. Bowers. The Commonwealth denies that
such amounts were resold by Bowers; as he was not registered as
'dealef because he performed a service for such farmers of which
lime wes a part, and therefore purchased the limé for his own use
:in performing such service. Moreover, as no exemption certifi-~
cate was given to Pounding Mill, it is subject to the tax under
§ 58-M41.17(a). The Commonwealth sdmits the assessments set

forth in paragraph 4 were made.

FILED JUNE 8, 1973
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. App. 30
4, The Commonwealth admits that the sales set forth in

parsgraph 5 were made, but denies that any of the purchases except

- Lilly Construction Company was registered as a dealer in West

Virginia. The Commonwealth asserts that all three purchasers
were engaged in contracting and therefore subject to tax as
consumers under § 58- 441 15 of the Code of Virginia.

5. The Commonwealth admits that Pounding Mill recéived
one exemption certificate from each of the contractors mentioned
in paragraph 6 of the application. The Commonwealth asserts
that such certificates were valid for one sale only;

6. The Commonwea;th admits the allegations in paragraph 7
of the application; and.asserts‘that the certificates of éxemption

which were cancelled were invalld, as the contractors who gave

them were not Durcnaolng for resale, and only one of the contractors

was registered as a dealer in West Vlrglnla, as requ;red on the
face of the certificate.
7. The Commonwealth admits that the purchases mentioned

in paragraph 8 were transported to West Virginia, but asserts

. that such sales are taxable, as delivery to the customer was made

in Virginia, and in addition asserts that each exemptlon certifi-
cate states on its face that a separate certificate must be made
for each sale. Moreover, the CommonWealth asserts that the
confirmations mentioned were:given in February of 1972, and are

therefore no evidence on which Pounding Mill can rely for sales

made from 1966 forward.

8. The Commonwealth admits that the applicant did not
pey the applicable tax to the Commonwealth, but denies that
the applicant was entitled to rely on exemption certificates

which were invelid on their face, and denles that the salcs were

! R
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exempt.

9. The Commonwealth admits that the assessments set forth

‘in paragraph 10 were made, and that it reduced its assessment to

omit sales of $26,915.85 (rather than $16,002.00) which were
spegifically covered by the exemption certificates discussed
above, which the Commonwealth determined.could have been taken
in good faith.

10. The Commnonwealth admits the allegations of paragraph

11 of the application.

i

Wherefore, the Commonwealth respectfully prays the court

to dismiss this application with the'costs in her behalf expended.




STIPULATICN OF FACTS

1. Pounding Mill neither collected nor paid to the

; Department sales or use taxes for sales of agricultural

lime to E. H. Bowers totalling $67,770.83. Bowers is not

i registered as a dealer to collect sales tax, nor did he

-~

| _
| give Pounding Mill a certificate of exemption for the
‘ _

!

sale. He spreads lime for farmers and bills them in a

i single charge per acre covered. A percentag: of this

charge is paid by the U. S. Department of Agriculture.

Bowers has expressed a preference to the Department. to

. continue billing in a lump sum rather than separating
sales from service, as reimbursement by the Department
{ of Agriculture is made on a percentage lump-sum basis.

2. The applicant contests an assessment on purcﬁases
of $930,306.94 of the limestone aggregates to Lilly Con-

struction Company, Inc., Underwood Brothers Asphalt Paving

{ which would result in a State and local sales and use tax

-

FILED SEPTEMBER 7, 1973

.

{ Company, Inc. and W. & H. Contracting Company, Incorporated,

N
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liability of $34,887.47 plus interest. All three of these

. companies are contractors domiciled in West Virginia;

during the period .contested, Lilly was engaged only in
contracting, principally performing highway construction
contracts, and W. & H. and Underwood were engaged prin-
cipally in highwéy contracting but made some sales of
asphalt paving tb individuals or other contractors. The
materials in question were delivered to the purchasers'
trucks .in Vixginia and immediately transported to West
Virginia., |

.3, The genuineness of 511 documents, copies of which
are attached as exhibits to the application of Pounding
Mill Quarry Corporation, and all allegations of fact con-
tained in said application admitted or not controverted
by the answer‘of the Commonwealth of Virginia or this
stipulation, are admitted and shall be accepted by the
Court as proven. | |

This stipulation does not include an agreement as

to the relevancy ou materiality.of the facts above
stipulated, nor does it preclude either party from pre-
senting further and additional evidence. |

Dated September 7, 1973.




GENERAL CONTRACTORS

TELEPHONE 327.6109
POST OFFICE BOX NO. &

BLUEFIELD, W. VA, 24701

February 16, 1972

Pounding Mill Quarry Corporétion
P, 0. Box 2459
Roanoke, Virginia 24010

Gentlemen:

This is to adviseyou that the Virginia Sales & Use Tax Exemption
Certificate, FomSt-1l4, executed and delivered by us to you in
October 1966 was intended to apply and does apply to each of the
separately invoiced sales of crushed stone sold to us by you from
your Bluefield plant as evidenced by all your invoices to us frgm'
September 1966 through Zanuary 20, 1972, s

T 8

(Mrs,# Martha B. Peery, Sec'y.-Treas,
y
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N

) /[[g% "~ ol 1 CONTRACTING CO, Inc.
o e General Co %
erneral ONSLriLcLion

(
it
p Z‘L(,Luf(;{/m ' P. 0. Box 1497

/b;f/[//ﬁ - BLUEFIELD, W. VA. 24701

I

\/ﬁ/ April 7, 1972

Pounding Mill @uarry Corporatfion
Bluefield, Virginia 245605

‘Attention: Mr. Glen Mabrey

Gentlemen:

This letter is to verify that all material bought
ot Pounding Mill in 1970 by W & H Contracting Co.,Inco
was used in West Virginia. ' : :

Very truly yours,

Tl / )

ek F. Wilkinson

rw

Telephone:

- 825-9181

3
i
i
'
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HAZLEGROVE,
CARR, DICKINSOR,
SMITH & REA
. ATTORNEYS AT LAW
) ROANOKE, VA.

App. 39

_I\LA?\RATIVE TESTIMONY OF J. O. GARDNER

+ et

FILED MARCH 4, 1974

After first being duly sworn, J. O. Gardner testified

substantially as follows:

I am J. O. Gardner and I live at. 366 Highland Avenue,

S. W., Roanoke City, Virginia. Until May 1, 1973, I was

Secretary-Treasurer of Pounding Mill Quarry Corporation. -

I had.held this position for approximately 25 years.

Pounding Mill Quarry Corporation has its principal

office in the City of Roanoke, Virginia, and owns and

operates stone quarries at Pounding Mill and Bluefield,

 Tazewell County, Virginia. Pounding Mill quarries and

" sells crushed stone and agricultural lime from these

plants, both of which have been in operation since prior
to 1965,
As Secretary-Treasurer of Pounding Mill Quarry

Corporation, I was responsible for compliance with the

Virginia Retail Sales and Use Tax Act, including the pre-
paration of the monthly sales tax returns, which were sent

to the Department of Taxation, and the approval and

processing of certificates of "exemption.




-2 -

In.October of 1966, after the Virginia Retail Sales

and Use Tax Act had become effective, we advised our

i Virginia and West Virginia customers that we would collect

the sales tax from them unless we received exemption certi-
ficates covering future sales. Following this advice, we’
received exeﬁption certificates from various Virgiﬁia and
West Virginia road contractors,vinciuding Lilly Construc-
tion Company, Incorporated, Undexrwood Brothers Asphalt
Paving Company, Incorporated, and W & H Contracting Com-
pany,_Incquorated, each of which was engaged in contract-
ing in West Virginia. The exemption certificates attached
to the application to correct the erroneous sales tax in
question, as Exhibits B-1, B-2 and B-3, are the certificates
which we receivéd from'these West Virginia contractors.
We élsb received exemption certificates fiom various
Virginia contractors. All certificates which were given
to us were relied on in good faith.

Some time aftef the effective date of the Sales Tax
Act, we received notice from the Department‘of Taxation
that we were no longer té exempt Virginia contractors
from payment of the sales tax, except on work under
contracts predating fhe effective date of the Virginia
Sales Tak Act. But Pounding Mill Quarry Corporation was
not instructed by the Department of Taxation to void the
exemption certificates of the West Virginia contractors
and to begin collecting a sales tax on saies of stone
aggregates fo West Virginia contractors for use in that

state.
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Péundinq Mill Quafry Corporation continued to rely

\ILEGROVE, . o o g . . oy
,ﬁﬁmmmwm on the exemption certificates furnished by the thrce West
SIMITH & REA . . .

T 'vS AT LAW ; : . - - -1 S C)~-
“’&%%ié&& Virginia contractors from October 1966 until these certa

. . 4 - < ’ = - 1 e
ficates were cancelled in January of 1972. The notices

of cancellatién aftached tobthe apﬁlicaﬁiéh to;cofr;;t the
il erroneous sales tax assessment, as Exhibits C-1, C-2 and
{ C-3, each dated January 21, 1972, were received by Pounding
Mill Quarry Corporation and thereafter a sales tax was
collected on all sales of stone aggregates to West4Virginia
contractors for use in that state. ?
During the period intervening October, 1966 and January{
-of 1972, Pounding Mill Quarry Corporation was required to
separately report, on a Virginia tax form, each month, totalj

sales made from the Bluefield plant and the Pounding Mill

plant. The monthly tax report provided for a deduction

from.gfoss sales of the amount of all nontaxable or exempt
éales, and Pounding Mill Quarry Corporation, for the Blue-
.field plant, deducted, each.month, all sales made to the
three West Virginia contractors covering stone aggregates
éold tc. them under the exemption certificates for use in
‘West Virginia. The monthly tax reports of Pounding Mill
Quarry Corporatidn show over $200,000.00 of sales'ofAstone
aggregates to these three West Virginia contractors auring
the period October, i966 through January of 1972. These
sales constituted a very significant portion of our gross
sales during this period, but we did not receive any noti-
fication from the Department of Taxation to discontinue : % |

the exemption or collect a sales tax on these transactions.

s .. s
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Normally, we were promptly notified wheﬂhfhe'Deeertmehﬁ

of Taxation disagreed with our ﬁonthly feturns. |
Following the audit by the Department of Taxation

in the winter of 1971-72, we obtained frem each of the

West Virginia contractors a letter confirming that the

. certificates of exemption given were intended to cover

;. all transactions. in stone aggregates with these parties.

These,letters, collectively, were filed with the court

as Exhibit 1 The letter from Lilly Construction Company

S .

is dated February 16, 1972, The letter from Underwood
Brothers Asphalt Paving Company is dated February 17,
1972; and the letter from W & H_ContractingtCompany is

dated February 16, 1972,

We also received letters from each of these contrac-

tors confirming that all stone aggregates purchased from
Pounding Mill Quarry Corporation were used by them in the
State of West Virginia. These letters were filed collec-

tively as Exhibit 2. The letter from Lilly Construction

Company is dated April 5,‘1972. The letter from Undexrwood

Asphalt Paving Company is dated Aprll 5, 1972, and the

: Pounding Mill Quarry Corporation also received

certificates of registration or of blanket exemption under

the West Virginia Consumers Sales Tax Act from the West

Virginia contracti s, filed collectively, as Exhibit 3.

s o -

“letter from W & H Contracting Company is dated April 7, 197?.

i
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Also during the period in guestion, Pounding Mili
Quarry Corporation sold from both its Pounding Mill and
its Bluefield plant, agricultural liming materials to
E. H. Bowers. Pounding Mill Quarry Corporation had done
business with E. H. Bowers prior to the effective date
of the Virginia Retail Sales and Use Tax Act.and we
uﬁderstdod‘that he waé'spféading oﬁr agricultural lime on
farmland in Virginia. We did nét require an exemption
certificate from Mr. Bowers because we thoﬁght that
these sales were exgmpt under the law.

I swore to the accuracy of the factual allegétions

contained in the petition to correct the erroneous sales

tax and, with the exception of the exact amount of tax
owed, have no corrections or modifications to make con-

cerning the statements made in the application.

e s i
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FILED NOVEMBER 30, 1973
OPINION
This case was heard by the Court upon the pleadings
and‘exhibits filed therewith, stipulation of certain facts,
andvupbn oral testimon& produced by the plaintiff. Briefs
were filed by both the plaintiff and defendant. The facts
are set.forth_generally in the brief of fhe plaintiff, there
- being little, if any, dispute thereto, and the Court will not
_attémpt’to outline these facts in this opinion.
| The Court finds that.the plaintiff is entitled to
recover the amount of the taxes paid under protest for the
matrerials furnished Underwood Brothers Asphalt Pavihg Company,

Inc., Lilly Cohstructidn Company, Inc. and W & H Contracting

Company, Incorporated, for the following reasons:

1. The language of the certificates of exemption of
the out of state'dealer.under the clause Information for L
Virginia Suppliers, executed by the out of state dealer, could
reasonably be éonstrued to mean that if it had a certificate
on file from said out of state dealer such certificate would
be sufficient for deliveries to such dealer, and an exemption
from the sales tax by the seller. . |
2. The parﬁ of the regulation of the Commission Section
1-20 is as follows: "The certificate of exemptioh taken in good

faith will relieve the person who takes the exemption from

REntos
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liability for payment or collection of tak except upén notice
from the State Tax Commissioner that such certificate ig no
longer usable.™ The'good_faith of the plaintiff in this case
cannot be questioned.

3. The cancellation, or attempted cancellation;_by
the Commissioner of the éertificates of exemption by number
identification and name under date of January 21; 1972, as of
October 17, 19266, would indicate that ﬁot'only had the plaintiffr
‘irelied in good faith on the cerfificate but thatvapparéntly the
Commissioner had also acquiesced in the use of said certificates
by either misinterpretation cf its agents or by inadverfenqe.
It will be noted that the rule under Section 1-20 that a
cértificate of exemption taken in good faith remains f‘lid,
except "upon notice from the State Tax Commissioner that such '
vcertificate is no longer usable". "No longer usable" would
certainly indicate that notice must be given to cancel the
‘certificate on future deliVe?ies.l At any rate, if these
certificates were invalid no reason can be seen for their
cancellation. It is further noted that it was indicated in
oral érgument that these three corporations could have qualified
for.certificates covering the materials delivered to them.

The Court is further of the opinion that the taxes
asse#Sed against the plaintiff for deliveries made by the
plaintiff to E. H. Bowers were proper and the plaintiff is not

ehtitled to a refund thereof.

An order may be presented accordingly.

November 30, 1973 ' )
A44 L
- B £ MEATETarel
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ORDER /5‘34’/

Upon the pleadings herein and the exhibits filed there-
wiﬁh, the stipulation of certain facts made and entered into
by counsel for the parties hereto, which is accepted by the |
Coﬁrt and made a part of the record of this.proceeding, and
upon the.testimony Qgg_ggggg_éf certain witnesses produced on
behalf of the applicant, and for the reasons assigned in the
Court's written opinion issued under date of November 30, 1973,
likéwise made a part ofgfhe record of these proceedings, it is
ADJﬁDGED, ORDERED AND DECREED that Pounding Mill Quarry Corpera-
tion shall have and recover of the Commonwealth of Virginia and
that thé Commoﬁwealth of.Virgini& shall refund to Pounding Mill
‘Qudrry Corpofation in the manner provided by law the Virginia |
and local sales and use tax in thé amount of $35,887.48, to-
gether with interest in the amount of $2,153.é5,.erroﬁeously
essessed against Pounding Mill Quarry Corporation by the Com-
'momwealth of Virginia on certain sales of stone aggregates by
Pounding Mill Quarry Corporation to certain West Virginia pur-
chaéefs end paid under prdtest by Pounding Mill Quarry Corpora- |
.tion under date of May 19,.19737 The Court-notes the objection

and exception of the Commonwealth of Virginia to the ruling and

FILED JANUARY 17, 1974




JAN 14 4074 5

}BODK M; PAGE 80‘

judgment of the Court.

| It 1s further ADJUDGED, ORDERED AND DECREED that Pound-
ing Mill Quarry Corpordtlon shall recover no part of an assess=~
ment of Virginia and local sales and use taxes in the.amount
~of $2,575.44, with interest of $l54.53 on certain sales of
agricultural liming materials to a Virginia purchaser. The
'Court notes the objection and exception of Pounding Mill'Quarry
~ Corporation to the ruling. and Judgment of the Court.

The Commonwealth of Virginia waives its right to a
rehearing pursuant to Section 58~ 1137, but not its right of
eppeal pursuant to Sectlon 58-1138, and consents to the entry
of this final order. | .

The Clerk of this Court shall certify a copy of this
order to the‘Tax Commissioner, Commonwealth of Virginia, for
use in obtaining s proper warrant against the treasury of the
.Commonwealth of Vlrglnla covering the amount, with interest,

to be refunded hereunder.




NOTICE OF APPEAL AND
ASSIGNMENT OF ERROR

Pursuant to Rule 5:6 of the Rules of the Supreme Court
of Virginia, the Defendant, Commonwealth of Virginia, by the
Attorney General, heréby gives notice that it will apply to
the Supreme Court of Virginia for an appeal frém thé final
order entered herein on January 17, 1974.

Counsel for Defendant gives furthef notice that in the
application to the Supreme Court of Virginia, the Defendant
assigns and will rely upon the following error: '

1. The court erred in its conclusion that the Virginia

retail sales and use tax assessment against Pounding Mill Quarry

Corporatlon for tax on limestone aggregates sold to West Virg1n¢ag

contractors was erroneous. .
Dated this 29th day of January, 1974.
COMMONWEALTH OF VIRGINIA

. 7 / ) )
- By _L;n%/e{q / LV{"‘/L Zvl—\\
v _ Assistant Attorney General
Andrew P. Miller
Attorney General of Virginia

Mrs. Sally T. Warthen

Assistant Attorney General -
P. 0. Box 6-L o
Richmond, Virginia 23282

FILED JANUARY 30, 1974

!
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PLAINTIFF'S ASSIGNMENT

“OF CROSS-ERROR

To: The Honorable Walker R. Carter, Jr.

Clerk of the Circuit Court of

the Cily of Roanoke

Pursuant to Rule'5:6 of the Rules of the Sdpreme Court
of Virginia, Pounding Mill Quarry‘Corpdration assigns as
cross-error the failure of the Trial Court, by'its final
Order, entered under date of January 17, 1974, to direct
refund to Pounding Mill Quarry Corporation of the Virginia
retail sales and use tax, togethervwith interest thereon,
assessed against the Plaintiff on sales of agricultural lime
to E. H. Bowers.

Counsel for Pounding Mill Quarry Corporafion intends to
file a writtén statement of the testimony of J. O. Gardner
for inclusion as a part of the record pursuant to, and in
complianée with, the provisions of Rule 5:9 {(c) of the
Rules of the Supreme Court of Virginia. |

Dated this %7/ day of February, 1974.
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