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Original pleading - Bill of Complaint filed by Appellee

VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF CHARLOTTESVILLL

EDWIN R, CARTER 11l
Complainant

v. BILL OF COMPLAINT

FRANCES M., CARTER

Davis Ward

University of Virginia Hospital

Charlottesville, Virginia

)
)
)
)
)
)
)
)
)
Respondent )

To the Honorable George Ai. Coles, Jﬁdgo of said Court:

Your Complainant, Edwin R. Carter III, respectfully represents
as follows in support of this, his Bill of _Cﬁmplatnt against Frances M.
Carter, Respondent: |

1. That Complainant and Regpondent, formerly husband and wife,
were divorced by final decree of the Corporation Court of the City of
Charlottegville entered on February 15, 1872.

2. That by said decree, sald Court further adjudged, ordered and
decreed that a certain agreement betweén Corplainant and Respondent
dated February 14, 1871, was approved, ratified end confirmed, and by
relcrence.‘_ made a part of said decree'.~ |

3. That, by paragraph (12) thereof, said agreement of September 14,
1971, provided: ln view of the ages of the children, the fact that two of szaid

children are female, and the desirability that all of said children reside




togother, it is agreed that the V'ife shall have custody of &ll of said children;
however, Husband shall have partial custody of gaid children through the
right to have eaid childron visit with him as hereinafter set forth, and further

provided that any of said children ghall, after he or she attains the ege of

sixtcen (18) years, have the right to elect the parent with whom he or she shall

reside.

Eliher parent shall have the righf. while the children are at bome
. with the other parent, to take one or more of them out at reasonable tlme'
for meals, recreation, et cetera, provided that notice of the desire to do
80 i given & reasonable time in advance and that such visits shall not inter-
fere with the education of =21d child or children. Iither parent shall have
the right to have said children, or any of them, visit with him or ber, in
the place of residence or otherwise, for reasonable periods of time provided
notice of the desire to do so is given a reasonable time ui advance, that such
vieits shall not interfere with the education of said child or children, that
ruitable accommodations have been arranged for them, that periods pt
travel ghall not be disproportionate to the length of the visit, and that the
expenses of trangportation incident to such trips ahali' be borne by the parent
- exercising such right.
The parties agree to exert every reasonable effort to maintain free
access end unhampered contact between the children and each of the parties
and to foster & feeling of affcction between the chﬂdreh and the other party.
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4. That, by paragraph (15) thereof, sald agreement of September 14,

1871, provided: As payment in lieu of elimony and as further support and
malﬁtanan& of gaid children, Husband agrees to pay to Wife during the bzlance
of the year 1071, the sum of $300. 00 per month. Husband delivers to V/fe

six (6) postdated checks of £150. 00 each to provide cash over the period until
Decerrber 31, 1971, in satisfaction hereof. During the year 1872, as peyment
in lleu of alimony and as further support and maintenance for said children,
Husband agrees to pay Wife the sum of $300. 00 per month, commencing
January 1, 19872, and thereafter thé sum of $600. 00 per month, commenzing
January 1, 1978, said payments to continue until the death or remarriage of
Vife, or the emnnclpation; by attainment of majority or otherwice, of &ll of

said children, whichever first occurs.

All payments of alimony shall cease if at any time any coﬁrt decrees
any increase in payments for the support and maintenance of said children
over those provided herein, but otherwize the paymente provided in this
paragraph shall constitute and be an obligation of the egtate of Eusband and
thie agreement ghall be binding upon his heirs, execntbra. administratore,
guccessors and assigns,

5. Thaf Respondent for some time has been, and is row, seriouely
mentally 111 and, by reason of her said illness, unadble to retein custody, in
any respect, of the children of the parties and to provide for their care, and
that Reapondent is further unable to protect the prbperty of said chkildren and

her own property and to manage the affairs of ¢aid children or her own aff:irs.
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6. That Respondent was involuntarily committed as mentally {11 to

Arlington House or the Univeraity of Virginia Hospital by sction of the
General District Court of the City of Charlottesville on July 198, 1873, and that
Respondent is now confined to l'avis Ward of the Uqlvcrslty of Virginia |
Hogapital.

| 7. That because of the facta recited herein, it is detrimental to the
welfare of said children for Respondent to bave custody, to any extent, of
them.

8. That because of the facts recited herehi. in addition to other matters
which are undesirable to be set forth herein, but irhlch will be proved to the
Court by competent evidence if necessary, Edvﬂn R. Cartei- 111, es patural
father and ag parent with partial custody as set lortﬁ in said sgreement, hee,
as has been done in the past under similar circumstances, taken custody of
the infant children of the parties and is providing for their care and mainten-

" ance in his own home,
- 9. That tﬁe Complainant ig financially unable to provide for the care

and maintenance of £aid children while at the same time continuing payments

to Respondent as set forth {n sald paragraph (15) of said agreement dated

September 14, 1971,

10. Tha.t. under the terms of said agreement dated September 14,
1671, the payn.u,ents provided by paragraph (15) were intended to cease if,
for any reason, Respondent ceased to have care and custody of sald children
" and further were expressly stipulated to ceaﬁe if there was decreed &ny in-

crease in paymehta for the support and maintenance of said children.
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11. That.because of the mental iliness of the Respondent, your Complainant
i unable to negotiate with her as provided in sald agreement.

12. That by eaid egreement dated September 14, 197), Respondent
agreed to preserve and to protect certein articles of personal property, the
property of your Complainsnt, which because of the facte set forth herein
liespondent {s unable to o and has not done, which articles remained in the
custody of Respondent both for her use and enjoyment and for the use and
enjoyment of the children of the parties.

WHER LFORE, your Complainant respectfully prays .that a discreet
and cormpeteat attorney at law be appointed guardian ad litem for Respondent,
snd for & decree awarding cuetody of Elizabeth Franklin Carter and Julie
Finlay Carter to your Complainant, further ordering ;he tern:ination of |
peys.ents under pzragraph (15) of sald néreement dated September 14, 1971,
to Iiespondent, further decreeing the right of your Cognplalnznt to take into
his care und custody. those certain articles of personal property deecribed
i§ ¢aid agreement, for the purpose as set forth therein, together with the
personal property of said {afant children, and for such other equitable relief
&s may be shown to be proper. |

EDWIN R, CARTER IIL
By Ccunsel

;j.//;’czf'c.rzj & g")’/e
lobert P. Boyle

Atiorney for Complainant
420 Park "treet
Charlottesville, Virginia




1 : October 30, 1973
2 _ 10:00 A .M.
3 The Circuit Court for the City of Charlottesville con-

4 1| vened at 10;00 A.M, on October 30, 1973 in its courtroom ét

5 || charlottesville, Virginia, the Honorable George M. Coles, Judge,
6 || presiding. | |

The court reporter was duly sworn and the proceedings
8 || were as foilows:

9 MR. LOWE: Your Honor, in capacity‘as retained counsel
10 || for Frances Carter and likewise her Guardian ad Litem, I spoke

1 | with Dr. Phil Collins who is her psychiatrist and under whose carp
12 || she's presently medically being tended and I also spoke with

13 || Frances Carter and it was -- Dr. Collins shared my opinion and
14 || Mrs. Ca;ter concurred that she only be present in the courtroom
15 || during the period of time that she's actually testifying because
16 || of the emotional strain it would put her under. She is in the

17 | witness room, she is available at any time that the Court or either

18 || party wants to call her as a witness and her mother is back there
19 [ and I think that this is in her best interests and Dr. Collins

20 || concurs, so we're prepared to proceed whenever the Court is

2l || ready.
22 THE COURT: All right.
3 . MR. BOYLE: May it please the Court, we summoned Mrs.

24 || carter to testify and it's my plan to put her on as an adverse

3}l witness. However, before we get started, I would like to know

MRS. RUSSELL P. CRANNIS
COURT REPORTER ’
101 ELKHORN ROAD
CHARLOTTESVILLE, VIRGINIA 22503
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| ||precisely what it is that we're litigating this morning and how

9 limuch evidence is to be adduced. Mr. Lowe has brought a court re-

3 || porter. As Your Honor well knows, we had considerable testimony

4 || several day§ ago. I don't know if it's Mr. Lowe's intent to make

5] a complete record, but if it is and the Court wants to hear the

6 téstimony again that was heard seQeral weéks ago, I would put Mr.

7 ||Carter back on and testify along the lines that he testified at

8 ||our last hearing. Now, I don't understand why we would have a

o {|court reporter otherwise because the court reéorter could only

10 || pick up a partial record and, 1f the purpose of this is for a

11 ||possible appeal, then I do want to put on>the evidence that I

12 || have put on heretofore.

13 MR. LOWE: Your Honor, it's my understanding that very

14 ||clearly the hearing we were at last time wés_a pendente lite

15 ||hearing. It was in chambers so we had no court reporter. 1It's

16 || my intentidn to make a full record téday. I fully anticipated

17 ||Mr. Boyle would put on Mr. Carter»and what else he feels sustains| hi
J8 case. So that we have a full record in the event either party wants
19 || to appeal, we did retain a court reporter. As Guardian Ad Litem,
.20 || for one thing, I feel that a court reporter.is necessary to pro-

21 teét her interests at this point. As her retained counsel, I feel
22 || that and; whether there's ultimately an appeal or not, this is a ¢om
23 |[|pulsion which I feel is necessary. We certainly intend to put onjou
21 whole case today. The point which I understand we're litigating | s
25 ||that we have made a motion on a Cross-Bill for $600 per month to be

MRS. RUSSEL.L P. CRANNIS
COURT REPORTER
101 ELKHORN ROAD
CHARLOTTESVILLE, VIRGINIA 22903
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reinstituted with the.arrearages being paid and Mr. Boyle and Mr.
Carter have asserted certain defenses against that and claim that
it is not due. I would also add -- I've been on vacation last
week and I don't know what the status is of the orxrder which I
tendered, whether that was actually entered regarding the custody;
whether it was satisfactory, and, if not, perhaps we ought to do
that before we get sﬁarted.

| MR. BOYLE: It was not. I had some objections to it
and I thought that we would have this hearing and then -~

MR. LOWE: Well, I don't know how ﬁhe Court wants to

deal with that issue, whether you want to take ué-thatAwording now
or wait until we get finished. I might.point out that we oﬁly
received $125 instead of the $250 which the Court indicated and
I would like to take that up, also.

MR. BOYLE: Well, the reason for that, Mr. Lowe, is thaf

i B4

the Court had spoken in terms of $250 a month and set this trial
date, which would only be one-half a month from the time we had
that hearing.

MR. LOWE: I understood the Court ordered $250 to be
paid ﬁnless the mortgage was some problem And, of course, we
cleared that up.

MR. BOYLE: It Was $250 per month --

MR. LOWE: Beginning back then.

MR. BOYLE: ' But we were to come back into court today

and in the event the Court ruled today that no such payment waf

MRS. RUSSELL P. CRANNIS

COURT REPORTER
101 ELKHORN ROAD'
CHARLOTTESVILLE, VIRGINIA 22503
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to be tendered, we certainly weren't going to pay $250 when only

$125 was owed, so $125 has been paid, bringing Mr. Carter current

‘to today, or I was depending on what the Court rules. If the

Court ruleslthat further support is required, then further pay-
ments will be made.
THE COURT: Well,AI don't think -; it looks like to me

the proper order is to take the overall picturée first and then
we can work these detaiis out. There's no use you going into
these details and then going back to the same question on the
merits and find that ﬁhings hay be differént'éo I‘think that what
we want to do is éet them in on the merits, but I'm a little con-|
fused as to who has the merits and wﬁo‘has the Openihg and clos- |
ing and justvwhat are we -- |

| MR. LOWE: Well, may I speak to that, Judge? First of
all, 1 tﬁink we should dispose of the issue of custody. I don't
think there's any factual controversy. There may be some wording
that Mr. Boyle wants to change, but I don't antic;pate there
being any necessity of testimony or controversy about custody
today. If, as I think I indicated when I sént that order over to
fou, yoﬁ had some wording you wanted changed, let me know because
I'm sure the wording --

MR. BOYLE: For the record now, would counsel please

indicate his position with regard to custody?

MR. LOWE: My understanding is that there was going to

be no change in the present custody arrangement and that custody

MRS. RUSSELL P. CRANNIS
COURT REPORTER
101 ELKHORN ROAD
CHARLOTTESVILLE, VIRGINIA 22903
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will be in Mr. Carter until further order of the Court, although

the Court specifically states that it has made no finding of

present situations or anything else on the merits of the case, bu

i3 simply rélying on the agreemept of the parties in that regard
and i think that's what I said in the order basically. |

MR. BOYLE: I think basically you did. Now, this -~

MR. LOWE: Méy you state that that is also your under-
standing?

MR, BOYLE: I think'generally it is, yes, ﬁhat Mr.
Carter is to have custody, that Mrs. Carter is not at this point
in time contesting that'issue;

MR. LOWE: That she is content with the temporary order
of the Court until further order of the Court. I think that's
what we discussed lést time and that's the way we ended up.

‘MR. BOYLE: It's all subject to further order of the
Court.

MR. LOWE: That's fight.

MR. BOYLE: All right, now, I would ask the Court if
the Court wants to hear again the testimony that occurred at that
time or does it feel that its recollection of that testimony is
adequate, If Mr. Lowe is going to make a complete record, I thin
I'm compelled to put on --

THE COURT: I think that was temporary information and
this is the permanent’determination as I understand it and for

that reason I think Mr. Carter would have to testify again becaus

MRS. RUSSELL P. CRANNIS
COURT REPORTER
10t ELKHORN ROAD *
CHARLOTTESVILLE, VIRGINIA 22903
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we've g6t to get his testimony on the record.
MR. BOYLE: All right, sir. Fine.

MR. LOWE: Your Honor, with respect to who opens and
' change

who has the burden, I think -- there is a bill asking for/custody|

and I think that's disposed of so far as our controversy today

is donce:ned. our Cross—Biil indicated that the support payments
were cut off and that there is an arrearage. I think we can stip
ulate that Mr. Carter made no payments during August, September
and October. Obviously, it's in controve£Sy whether he had an
obligaﬁion to or not and iﬁ seems to me,upéﬁ'that.proof and with
the tender of the agreemen£ which is élready in the court file,
that the ball is in Mr. Boyle's court in terms of asserting his
defense andraising his defense that no money is due., I suppose
the Court could take the position that it is our burden to show
that there is something due, but it seems to mé the plain face

of the agreement would show that until there is some matter of
defense raised.

MR. BO?LE: Well, I don't agree wiﬁh Mr. Lowe, I think
the Court ruled last time that it was his burden. I think it's
still his burden. He's takeﬁ the position that Mr; Carter should
make payments to Mrs. Carter. Mr. Carter is not‘making payments,

or was not until those pendente lite hearings. He has not made

any payments to her since he had possession or custody of the

children. Now, Mr. Lowe comes on saying that it's his obligation

-

under that agreemeént. to make those payments. We take the positio

MRS. RUSSELL P. CRANNIS
COURT REPORTER:
101 ELKHORN ROAD
CHARLOTTESVILLE, VIRGINIA 22903
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that it is not. I think that since he is aéking for something -
namely, money, that it's his burden.

THE COURT: I'm inclined to think that Mr. Lowe has the
burden --

_MR;.LOWE: Fine, I'll be happy to take-it, Your Honor,

TﬁE COURT: Let mé ask ydu this. You said-- a moment‘
ago somé question was raised about the $250 or the $125 and you
all said that you had cleared up the question about the mortgage. |
what is the status of the mortgage? -

‘MR, BOYLE: Well, to say that it's cleared up I think
is an overstatement. I think ﬁhe Court said to Mr. Lowe, "If the
payment:is to be made, then Mf. Carter couid go on and use that
$250 ﬁo pay the mortgage. If arrangements had been made whereby
it would be forgiQen or waived for this month, it would not be
necessary." Mr. Lowe called me to state that he had talked to the
mortgagee'and the mortgagee assured him that Mrs. Carter would not
be prejudiced in any respect by failure to make that payment this
month.‘ Now, I'm not certain what the status of those payments is
but I feel that it's probably several months behind. I don't |
know that as --

MR, LOWE: Would you like me to enlighten.thevCourt?

~ MR, BOYLE: Yes.

MR, LOWE: They are two payments behind. The mortgage

company was not all that concerned about it. They understood

that there was litigation and that there were proceedings going.

MRS. RUSSELL P. CRANNIS
COURT REPORTER
101 ELKHORN ROAD
CHARLOTTESVILLE, VIRGINIA 22903
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They said that there would be no press-- no iésue made a£ this
point and thét it could be brought current with a payment of two
mbnths plus a small late charge. They éaid‘that'they were not
concernead aﬁ this point, that they were not géing to také any
action immediately and they were fully prepared to bide time until
this'thing was settled, as long as we didn't go several more
months and I told them that we were anticipating having a hearing
today and that we thought the situation woﬁld be cleared up one
way or the other and would be able to do something abbﬁt it and
they indicated that there was no problem and not to worry.about
making é payment right now, and so that's the status on that. I
the

think they're aware of/problems and they're being sensible to it
and they've got plenty of security in the house. 1It's not a big
high pef?entage mortgage right now.

THE COURT: All right, thank you. All.right, do you
want to make any opening statement, Mr. Lowe?

MR. LOWE: Yes, sir, I would likevto. The issue -
today in a nutshell is the obligation of Mr. Carter under a cer-
tain agreement dated September 14, 1971 between Mr. Carter and
my client, Mrs. Frances Carter, which purported to resolve varioup
court - property division, custody and other mgttefs which existed
betweén them at that time. 'Spécifically, under paragraph (15) of
that agreement, there is a provision which in substance we con-

tend requires that since January, 1973 Mr. Carter has had an

obligation to pay to Mrs. Carter the sum of $600 pervmonth which

MRS. RUSSELL P. CRANNIS
COURT REPORTER
101 ELKHORN ROAD
CHARLOTTESVILLE, VIRGINIA 22903
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includes both support for Mrs. Carter and for the children but

was not allocated as to any portion for one or the other and, in

fact, was intended by the parties to be a compromise figure which

woumld be deéignated as support for children and wife without
being allocated in order to give a tax benefit to the husband,
Mr. Carter. There is a proQision in this paragraph which specifi
ally indicates that alimony is included where it says in the
second unnumbered paragraph of the numbered paragraph (15): “All
payments of alimony shall cease," et cétera, et cetera, which
certainly indicates on its face’that part of this was alimény for
purpose of the agfeement. In addition, the payments were to con-
tinue until the death or the remarriage of wifebor the emancipa-
tion by attainment of majority or otherwise of all of said child-
ren, whichever first occurs." This we contend was the intent of‘
the parties at the time of the agreement, feferring to age 21 as
the age of majority. This is an ambiguity on the facé in the
sense that the law has been changed since thét date making majori
18. The intent of the parties was clearly at the age 21. The
opening paragraph (15) says, "as payment in lieu of alimony and
further éhild support." This was not intended.to be a waiver of
alimony.b It is not intended to say that there is nb'alimony, but
merely tha£ this payment was a payment forAthe,support of the wif
and the children instead of the normal alimony arrangement., We
believe, under the plain language of paragraph (15),that Mr.

Carter bargained to pay Mrs. Carter $600 a month. There was no

4]
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stipﬁlation as to whaﬁ would happen if either of the children lef
for other than emancipation. In other‘words,.just a change of
custody or leﬁ's say went into a hospital or anything else, and,
by the natufe of trying to arrange a tax povision like this, it
is our position that a husband cén waive objection to a situation
where the circumstances of the parties may change with reference
to child support and be barred from or estoéped from complaining
later. We assert equitable estoppel against Mr. Carter from now
denying that this money was at least in pért alimony because he
clearly calls it alimony in the agreement and he obtained é tax
benefit by having it designated as alimony and he should not now
be heard to say there is no alimony in it. |

It is our position that the Court cannot step in and
rewrite the contract for the parties, If the Coﬁrt disagrees
with that position, then it's our position that the Court has the
power and Mr. Carter must make an election either to stand by the

contract and pay the $600 or he must allow the Court to open up

the entire provision and make a determination as to whether alimopy

ought to be paid in view of the circumstances of the parties and
what amount, if any, should be paid to Mrs. Carter in the way of
alimony; but we basically say that he cannot now come in and ask
the Court to change the plain language of this érovision under’
the circumstances of this case. I think we can stipulate, as has
already been stated by Mr. BoYle, that no payments of $600 were

made in August, September and October. Mr. Carter stopped the

Tt

MRS. RUSSELL P. CRANNIS
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payments under a claim of right. Mrs. Carter asserts that they
were due so that there would be an arrearage of $1800 at this
point. .I believe we can stipulate that. I'll ask Mr. Boyle to
comment on that when he makes his opening statement. We ask that

the Court order that the $600 per month be reinstated, that the

Court order the arrearage to be paid and the Court award reasonable

attorneyé' fees and expenses in this matter. Now, if the Court
takes‘tﬁe position that the matter is open to judicial inquiry as
to how much ought to be paid, then we would.offer evidence to shoy
the expenses and income of Mrs. Cartér andvher circumstances and
we expect to have Mr. Carter adduce either on direct or croés—
examinatibn.the same information, although it is our position thaj
that is done only after the Court rules, if fhe Court ruies to
entertain that type of information.

THE COURT: All right, Mr. Boyle.

MR. BOYLE: May it please the Court, first, since Mr.
Lowe has raised the issue, I will not stipulate that no payments
have been made during August, September and Octobér. I believe
those are the months that he mentioned. $600 payments have not
been made, but payments have been made, payments of bills, etc.
which would normally have been part of the»$600. .I will ask Mr.
Carter when he testifies to point out to the Court what paymenﬁs
he has made.

Your Honor, it is our position --

THE COURT: But it can be stipulated that $1800 ~— that

vt

MRS. RUSSELL P. CRANNIS
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by any means waiving his rights under this contract. We are be-

relates to the issues before the Court:; namely, support or alimon

the full $600 has not been paid?
MR. BOYLE: The full $600 has not been paid, that's

correct. It is our position, Your Honor, that Mr. Carter is not
fore Your Honor to have this contract construed insofar as it

We concede, Your Honor, that the word “alimbny" was used in the
subject paragraph, but we will show by Mr. Carter's testimony
that the use of the word Qas clearly designed to enable the parti
to take advantage of the lower taxation which would result as
the result of usipg that term. It is our poéition, Your Honor,
that the 4th paragraph'in the agreément which was ihcorporated
in the Court's decree was designed solely.for‘thé benefit of the}
children,v It was designed for support of the children. This is
why it cuﬁs off when the children are emancipated.

Further, Your Honor, although the word "alimony" was
used, I think that the paragraph begins with the words, "In lieu
of alimony." This is something which Mr..cérter intended to give
instead of alimony. There was no alimony. Alimony was not cbn—
templated, alimony was not discussed. There is not in that agres§
ment anything which says that Mrs. CarterVﬁé entitled to a specif
dollar am@unt, the reason being.that it was never intended. 'It
was never ‘intended by the draftsman who was Mr. Carter and one
of the signers of thg documenf that she would receive any élimon;

but rather that this money should be available to her because shd

Y -

es

ic
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had custody of the children and she needed this money to raise
those children in this house, the house thét is also named in thig
agreement. You will note, Your Honor, that in this agreement
there are algo provisions relating to the.house which show clearlﬁn
Mr. Cartef's intention that she should not in any fashion alienaté

that-property during the children's minority. There is a similar

o

pfovision'with regard to children. The whole agreement, the wholé
tenor of the agreement was that Mr. Carter intended to look out
for his children so long as they needed help from him which was
aséumed to be until fhey were emancipated. ‘I will ask Mr. Carter
to testify to the Court precisely why he used the words.ﬁhat he
did, what his understanding of these words were, why these words
weté chosen and to exélain to the Court the degree to which Mrs.
Carter participated in the formation of this agreement. I will
ask Mr. Carter also and I think he will testify to Mrs. Carter;s
state of mind at the time, the position that:she took with regard

to the agreement, the position that she took with regard to their

12

maz;riagef all of which I think is indicative of why no alimony wa
provided for in this agreement and I think that, after hearing
this evidence, Your Honor will conclude that Mrs. Carter is indeefl
not entitled to any alimony, but that the $600 in issue was de-
signed for support of the children in the house which Mrﬁ. Carter
occupied. Thank YOu, Your Honor.

THE COURT: . All right.

MR, LOWE: I'm going to call Mrs. Carter as the first
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witness. I would Simply, without belaboring the point; mention
to the Court that she is on medicatién and she is under a great
deal of emotional stress. I trust that the Court will allow me
perhaps a bit more latitude in my questionin§ of-her than would
be done within normal limits. I will try not to lead her exten-
sively. I do have a list of expénses which I have worked out
with her and the bills and everything and what I think I would

like to do is to give a copy to the Court and to Mr. Boyle at thi

time and see if there are any questions before she gets on the .

witness sﬁahd that might othefwise ﬁpset her just in the form of
specifics.

THE COURT: Well, now, first, before we bring her in
here, don't we have to resolve the questibn as to whether or not
any evidence should be heard at all?

MR. LOWE: All right, that's what I asked in opening
statement, Your Honor. I guess I'm jumping the gun a little bit
beCause.of the manner in which our last hearing proceeded, but it
seems to me that the testimony, if we get past the question of
what the plain language is here, -the Court is going to either rul
that we are entitled to $600 per month or is going to open up the
guestion of what the needs of the parties are. Perhaps the Court
could ﬁake some rulings or clarify how it wants to proceed.

THE COURT: Well, based primafil& on what went before
and my fecolléction of the agreement -- let me look at it for a

minute here -- 1 feel that there is an ambiguity in here that

MRS. RUSSELL P. CRANNIS
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1 |lrequires evidence to clear the matter up and it states in paragraph
2 1{(15), "“as payment in lieu of alimony and as further support and
3 |imaintenance of said children.® Down below it again refers to "in

4 ]ilieu of alimony" and then you have a provision, "said payments to

L

continue until the death or remarriage of wife or emancipation by

6 ||attainmert of majority of all of said children, whichever first

7lloccurs." You've got this provision that's in unnumbered paragraph
8 112 of paragraph>(15), "All payments of alimony shall cease at any
9||time the éourt decrees any iﬂcrease in payments for support and
10 |lmaintenance." It seems to me that'ciearly Qe've gét aﬁ ambiguity
I1l/that requires outside evidence to clear if up. . I believe it's

12 llyour position that is not true?

13 MR. LOWE: Yes. .I realize from our previous discussions
14 Hthat yoﬁ afe Qoing to rule that there is an ambiguity. I guess -~
15 THE COURT: But your position, Mr. Boyle, is that the
16 ||court is correct in thinking that there is.an ambiguity and needs
17 lloutside evidence?

18~ | MR. BOYLE: Well, I must concede that there is in view
19 lof what the Court has said. Of course, ouf position was that there
20 |lwas no ambiguity, but that the Court should interpret the agreement
2l \imean that this was solely child support. Now, in the absence of
22 llthe Court's wiilingness to do that, theh there arises another issthe.
B |1 think we need not go into Mrs. Carter's needs. I don't think

24 llthat's even an issue at this point in time. Apparently, what

Mr. Lowe is saying is that there is $600 here which the Court is

MRS. RUSSELL P. CRANNIS
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to distribute in some fair fashion. I diségree with that position.

I'think that it should all remain in Mr. Carter's pocket. However,

if that is the Court's permission, then there is under $600 and,

if what Mr. Lowe is saying is correct, then he assumes the entire|

$600 should go to Mrs, Carter and I don't know where the child
sdppért is supposed to‘come.from.-'I don't think that the Court
iﬂdicatea.in our prior hearing that this did -- |

THE COﬁRT: Well, I think we've got to go into whaﬁ the
intention of the parties was and all because I have ruled that
thére is an ambiguity, but then we get down to the question —-- of
course, if the Court rules that iﬁ's all alimony, as Mr. Lowe
contends, then the question of what her expenses are ér his ex-
penses are won't make any difference. If tﬁe Court rules that
itfs all support, then.her expenses won't make any difference.
If it's only, it seems to me, though, if the Court rules that
it's part support and part alimony, then we go to the guestion Qf
what these vafious expenses are.

MR, LOWE: Let me clarify,.Your'Honor, our position as
to whaf you've just Said. I have not contended that it is all
alimﬁny. I have contended that it is avpayment which_is being ma
to Qife in lieu of child support and alimoﬁy as a fixed sum. Now
the‘Virginia caées, particularly about a.yéar or two ago, theré
was:quite a flurry because the court ruled that,where_it's-a pay-

ment in lieu of alimony, the court could not adjust it; whereas,

He

4

i : ' . ’
if the court has control over alimony, there was a whole series
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1 || of cases involving whether alimony would continue afte# remarriége'
8 2 (| and everyﬁhingQ Our position is that this is an agreed on amount
3 || which was going to be paid to acquit alljobligations of every
1 || nature as arsettlement figure for the period hp until the youngest
5]/ child attained majority and it was not called alimony or child
6 sﬁppbrt, it was support and.it waé delibéréﬁely léft'vague for
7] tax purposes,'but that'part of it ét-leaét'was intended for.suppoxt
8 || of wife. We contend that there should be no allocation and that
9|f that woﬁld be rewriting the'contfact by the‘Court,rbut what I'm’
10 saying.is if the Court says, "Well, I find that part of it is 
11 [alimony and part is cﬁild suppoft énd.nowiI want to receive evi-
12 || dence as to what it should‘be —'apportionment.; then I think the
= 13 || court would want to havé evidence and I Was"anticipating that be-
14 cause I thought the Court had sort of reachéd»that posiﬁion.
15 THE COURT: When you call Mrs. Carter in here, I want
16 || to hear from her on just what she may know about the opgning re-
lf marks and while she's in here she might as:well testify --
18 MR. LOWE: Well, let's -- I'd liké to make a record of
19| it in ahy‘event for whatever purpose we may have., I would also
20 |} 1like té.ask the indulgence of the Court éhd cooperation of‘opposing
21 counsél that ~- they subpoenaed Mrs. Carter for the'purpose of
22 || putting her on the stand. I woﬁld hope, because of Mrs. Carter's
23 situatibn, that we could conclude.birect,'cross on both.sides
24 || while she's on the witness stand even if it's.a little out of
% || sequence in order not to bring her in aﬁd take ﬁer out and bring
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her in again. I think that would put undue strain and I don't
think there's any need to do that. We're in on an equity hearing
and, under the circumstances, I would hope that Mr. Boyle woula d
the examinaﬁion at that time.

THE COURT: Well, we'll have to see. I hope we can, to
but if Mr. Boyle -~ of course,’ag stated originally that_hé would
want to call her as an adverse witness, but if --VI don't know
exactly what -- but I assume that he was‘tﬁeh thinking in terms
that he Qas going to have the bﬁrden.

MR. BOYLE: I cannot say, Your H¢nor. I'm aware of Mrs
Carter's situation and I'll try my best to conclude my inter;oga
tion of her when she makes her initiallappeétance, but if it is
necesséry to call her back on to verify something, that's what I
will do. |

MR. LOWE: I understand that. I was just talking about

THE COURT: But I don't foresee that there's a necessit
for ;al}ihg her as an adverse witness if you --

MR. BOYLE; No, sir.

THE COURT: Mr. Lowe has the burden here.'

MR. BOYLE: That's right.

. MR. LOWE: Right, sir. Let me'geﬁ Mrs. C;rtér.

THE COURT: -"All right.

op
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October 30, 1973

10:00 A M.

FRANCES M. CARTER, the Respondent, being first duly

_§WOrn, testified as follows:

DIRECT EXAMINATION
By Mr. Lowe:

Q Would you pléase state your full name and whére-;'
yoﬁ're liviﬁg?

A Frances Murray Carter, 1900 Greenbrier Drive.

Q And would you verify for the Court -- I think we can
proﬁably stipulate this -~ that you are the Frances Carter that
entered into this support agreement of September 14, 19712 You're
familiar with this agreement?

A Yes,

Q Did you execute this agreement yoursgif at the time
it QasveXecuted?

‘A Yes.

Q And did you read the agreement and diécuSS»it with
your attorney at the time yéu executed it?
| ‘A Yes; )
Q Inviting your attention to paragraph (15) which calls

for certain payments'to be made at various times, there is a men-

tion after January 1, 1973 of $600 per month. 1I'd like to have
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Mrs. Carter - Direct
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you recall back at the time you signed this agreement what your
state of mind was at that point with respect to these amounts of

money that were paid at different periods of time and.tell the

| Court whether these amounts were intended to be all child support|.

or alimony or some child support and some alimony or just support

for you and the children or just what the nature of those paymentls

was.

A My understanding was that it was support for me and

the childrén.

Q Wwas there any allocation as to how much was for each

of you?

A No.

Q Do you know why it Qas done that way?

A No.

Q Was there any mention to you about tax considerations
that might giVe you a tax break or give Mr. Carter a tax break?

A Yes, |

.Q Did you fully understand all fhe ins and outs of why
that worked or how it worked?

A No, I did not.

Q Did you have any intention.of waiving‘alimony; that
is, support for yourself by signing this agreement?

A No, I did not.

Q Was it your understanding that you were doinévthat

by signing this agreement?

MRS. RUSSELL P. CRANNIS
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A Not at all, no.

.Q Did your lawyer ever tell you that you were waiving
alimony or'waiving any support by signing this agreement?

A No, he did not.

Q Dpid youf lawyer ever tell you or did you ever think
that this sum you got each month eccording te this paragraph was
all for child support?

A No.

Q Now, at the time you all executed this agreement, waL

there any consideration or thought given to what would happen if
the children were not in your.custody for some reason or other?

A Not that I know of.

Q So that was just an -~ when it happened recently, tﬁ?t

was an unanticipated provision?

A Yes.

MR. LOWE: Your Honor, I'm not gquite clear as to how
to proceed at this point, Qhether it would 5e better to allow;Mf.
Boyle to cross-examine at this point, ask some questions on this
narrow issue and see how much further we need to go. I don't knoj
how much farther to go into some of these other areas. Do you
want to go ahead and establish -- shall I go ahead and establish
these for the record before we go further?‘ |

THE COURT: ﬁnless Mr. Boyle'Would prefer to go ahead

and cross-examine on what has already been testified to.

%,

Pn.

MR. BOYLE: 1I'd rather Mr. Lowe completed his examinati
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THE COURT: All right, go ahead.,
MR. LOWE: All right.

Q Mrs. Carter, I have prepared a document here which

cshows ox purports to show your income, your expenses and your bil%s.

Have you had a chance to look over a copy‘of‘this?
A Yés, I have. | |
Q0 And are theée the figures that you and I went over
that you provided me?
| A Yes, they are.

Q And I believe the medical and dental expenses partial

came from Dr. Collins and you're not aware of that? T talked with

hiﬁ and he'll be here later.
‘A Yes.
Q All these bi11§ that are showﬁ-héré'aré.presently du#
by . you, i# that correct? |

A Yes, that's correct.

Q And you're employed as a proofreader at Michie Pub-
lishing Cqmpany? |

A Yes.

Q And you work from =-- is it fourfthirty"til one in
the morning?

A Yes.

0 Five days a week?'

A Yes.

Q And on this net earnings - the take-home pay - that

ly
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is after the taking out of taxes, is that correct?

A Yes, that's correct.

0 Do you have any other income from any other source?

A No, I do not.

Q All right, now, none of fhese living expenses are
included for costs for the éhildrén at sucﬁ‘times as they are with
you at your home?

A No.

Q And these do not include any luxuries, any vacationsy
any expenditures for entertainment, movies, things of that natureT

A No. |

Q This is just for bare bones living.pecessities?

A Yes, it is.

MR. LOWE: All right. I would ask this to be introduced,

Your Honor - the Court has a copy - as -~ I guess in this case

we are fhe respondents although in the original divorce suit we
were the complainants, so I would say Respondent's Exhibit #1l. I
would ask that tq be introduced into the recdrd.

THE COURT: All right, sir.

[List of income, expenses and bilis of Mrs. Carter
received in evidence and marked as Respondent's Exhibit
#1.]

Q0 Now, prior to your execuﬁing this agreemeﬁt, were

there periods in which you and your husband were not getting along

very well?
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Mrs. Carter - Direct
1 A Yes, there were.
""" 9 0 Did you have fights?
3 A Yes, we did.
4 Q‘ Did you get emotionally upset at times?
5 A Yes, I did.
6 Q At any time did you-tell him prior to signing this
7 || agreement that you did not want any alimony?
8 A Only in moments of duress.
9 .THE COURT: Wait'a minute. I cduidn't hear that.
10 A In moments of duress.
.“ Q Wwhat type of duress?
12 A Physical cruelty and also when I was emotionally
. 13 || upset. |
14 'Q At the time you signed this agreement. did you have.
15 || any intention that you would not seek of nof want élimony or
16 || support for yourself?
17 . A No.
18 Q Was that in your mind at all that this agreement would
19 éccompiish that?
20 A No, it was not.
21 Q And is your understanding and ydur reéollection of
22 || your original intent then thét Mr. Carter .is supposed to be péy-
23 ing:yoﬁ.$600 per month now;eveﬁ tﬁough the children aré not -in
24 your custody,as a ;esult of this agreement?
25 | A Yes. |
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get into at this point. I think that's a prima facie case on

‘concluded that Mr. Carter is to pay you $600 a month even though

MR. LOWE: All right. I believe that's all for right

now, Your Honor, unless the Court has something else it wants to

this.

THE COURT: I don't believe I want -- ali right, Mr.
Boyle. |

'MR. LOWE: Mr. Boyle may have some questions for you,

Mrs. Carter.

CROSS EXAMINATION
By M:. Boyle:

Q Mrs. Carter, your answer to the lést question put
to yOu.by Mr. Lowe was that it was your.understanding.that Mr.
Carter is to pay you $600 per month eﬁen though the‘children.are
net in your custody?

A Yes.

‘Q Where did you get that understanding?

A Wwell, I didn't get that undefstanding'from anywhere
exéept my own mind. I didn't understand the separation agreemené
when it was drawn up, I didn't understand what was going on and
I just took their word for it that it was proper and right.

Q0 well, but where have you concluded ~-- how have you

he has the children?.

A Well, I think he owes me some support.
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some later date - later time to eprain to the Coutt what'his_r—,

Q Well, is it not correct that Mr; Lowé is the one
who has ﬁoid you that he is to pay you $660 a month?

A No, Mr. Lowe has not told me that;

Q' well, how could you draw the -~

MR. LOWE: Well, let me clarify it. I‘have advised
Mfs; Carter in discussing with hér -

MR. BOYLE: 1If Your-ﬁonor please, I would object to Mr.
Lowe coaching his witness.

MR. LOWE: Well, I think he's asking for attorney-clien
confidential relations and 1 think I can state my --

MR. BOYLE: I would ask the Court to allow Mr. Lowe at

THE COURT: Well, I dbn't think that whéthéf or not Mr.
Lowe may have told her - I don't think it's material because --

MR, LOWE: Well, that's what I Was going to say, Your
Honor. 1In addition, that's something after the agréement and
it's not ﬁaterial.

THE éOURT: Yes. I don't think that has anything to
do with what the intent was at the time of the execution. For
the record, you weren't representing Mrs.béarter at the time of
the --

.MB. LOWE: No, sir, Mr. Michie was. I didn't even know
this.agreement was being done at the time it was beihg executed.

Q (By Mr. Boyle) Was it cohtemplated, Mré. Carter, at

t

the time of the execution of this agreement that you would have
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‘ecution of the agreement that it would have been contemplated thaf

custody or that Mr. Carter would have?
- A That I would.
Q Was it contemplated at that time that you would ever
by any ﬁeéné relinquish custody?

A No.

- Q All right, so there is no way at the time of the ex-

you would receive $600 a month if Mr. Carter had the children,
isn't that corfect?

A I can't say yes and I caﬁ't say no. I don't know
under those circﬁmstances.

Q So ybu had no thoughts at the time of.execution con-
cerning that matter?

A Of course not.

Q All right. Now, you said that you had from time to
time made statements that you did not want alimony in moments of
duress? |

A Yes;

Q Now, would you please describe that’deSCfiptive

phrase to us?

A Well, when my husband was physically‘Cruel to'mé,'for

instance.
Q wWhat would your husband do to you?

A Do you want me to go into detail?

\ .4

Q I want to know what he did in order to get you‘to_say
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Mrs. Carter - Cross - ) 2

1 || that you didn't want alimony, which I presume is what you're
2 || saying.

3 o A Oh, no, I'm saying we had such a turbulent relation-
4 || ship and it.was so froughﬁ with unpleasantheés that I didn't know|.
5 what I was saying really half the time.

6 ; ‘ 0 Well, now,_was.that.only when YOu were in Mr.
7|l carter's presence or did you élso tell people when Mr. Carter was
8 no£ present that yoﬁ did not wantvalimony and were not asking
9 foi;any?

10 | A I don't remember.

1 | ~ Q Did you not tell your own children, Mrs. Carter,
12 1| that you were not asking their father for any aliﬁony and did not

13 || expect to receive any?

14 A Not to my knowledge.

15 | Q Did you tell any of your friends that?

16 A Not to my knowledge.

17 ' Q Well, to whom did you say it then if you said that in

18 || moments of duress you stated that you did not want alimony and

19 /| 4id not expect it?

20 A To my former husband.

21 | Q And was he at that time being cruel to you?

22 : | A Well, it depends on your definition of éruelty.*

3 Q Are yod saying that you divorced your husband becauge

24|l he was cruel to you?.

A Yes, I am. 1Indeed I am. Indeed I am.
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.MR. LOWE : ‘Your Honor, I would object to this line éf
questioning. This is not the issue before the Court. I think
that there's plenty of evidence on that ande would ask the Court
to rule'thié line of questioning irrelevant. Any fgrther -—

. MR, BOYLE: If Your Honor please, on direct examination
Mr. Lowe opened the door to'this.line of questioning.

THE COURT: Well, on what basis - what grounds she ob-
tained her divorce -- of course, her divorce was obtained on
legal grounds and stated in the -~ there wefe allegations and
there was pfoof and 'so on and what her oéinién is Ibdon't think

AMR. BOYLE: But I want to go;.Your Honor, to the facts
that existed prior to the entry of the .divorce decfee énd why it'
is that Mrs. Carter wanted the divorce and the fact that she
wanted the divorce and not her husband.

THE COURT: Well, I think you can ask her if that's

true.

Q Mrs. Carter, is it correct that you were the one wﬁo'

wanted the divorce?
A - Indeed it 1s correct. -
Q Is it not also correct that the reason you wanted
it was so that you could remarry? |
A Ko

Q Was it not your plan to remarry as soon --

MR. LOWE: Your Honor, this is highly inflammatory. It'
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upsettingfthe witness, it's irrelevant and I must object as
sﬁrenuously'-- this is outrageous.

THE COURT: I don't see that what her plans were makes
any differeﬁce.

MR. BOYLE: Your Honor, I think they do for this reason|
1f é‘wife wants a divorce from hér husband to remarry another
man, I do not think that it would be his inclination voluntariiy
to give her alimony. This is the feason that I'm going into this
agea. Mr. Carter testified to it in a previous hearing and --

| THE COURT: Well, I think that would relate mofé to.
what Mr. Carter's intent was rather than her iﬁtent._

MR. BOYLE: And I think we;ve related it well, Your
Honor, to her statement that she did nqt expect any alimony from
Mr. Carter. She has admitted that she did not expect any, but
she said that this statement was colored by duress and if our
cohtention is so, they were not by duress. 'She didn't want any
because she intended to remarry.

MRS. CARTER: That's not true.

MR. LOWE: Well, he can make an argument on that, Your

Honor, but I think this is an entirely irrelevant and inflammatory

line of questioning and I ask the Court to disallow it.
: told

THE COURT: You can ask her if she/her husband, which I

think might go to what the intent was on -- certainly on the part
of Mr. Carter as to whether or not she intended to marry another

man.
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] , : MR. BOYLE: Yes, Your Honor.

2 Q (By Mr. Boyle) Mrs. Carter, dia you fell your hus-
3 band that you intended to marry another man?

4 (| A No, I did not.

5 Q 'Did you not tell him that you intended to marry

6|l Sim LiGon?

7 | A That was a figment of my imagination.

sl ~ Q But did you tell him that?

9 A I may have,

10 | Q Now, Mrs. Carter, you testified that fhe language

11 in the agreement was chosen in order to give Mr. Carter a tax

12 || break?
13 ‘ A Yes.
14 ' Q0 Aall right, in whét fashion would this give Mr.

15 || Carter a tax break?

16 THE COURT: Now, Mr. Boyle -~
17 ' MR. LOWE: She's already answered that.
18 THE COURT: -- in fairness, she said she didn't under-

19 || stand all that, but she -- as I recollect, she understood it, but

2 || she didn't -- that that was the purpose, but I don't think she --

21 || I thought she prefaced it by saying She-didn't'undérstand the
22 || details of it. I think she did state --
23 MR. LOWE: I asked the specific question, Your Honor,

24 || whether she understood what that was all about and she said no,

251l she didn't.
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"tax benefit.

MR. BOYLE: I would like to ask her if shéldid under-
stand it, Your Honor.

MR. LOWE: She's already answered'that question, Your
Honor. He'é badgering. |

MR. BOYLE: I'm allowed to cross-examine her on the saAe
poiht, Mr. Lowe. Mr. Carter telis me that she did.

THE COURT: 1I'll permit you to ask her what her under-
standing was.

Q (By Mr. Boyle) Mrs. Carter,'was the re ény discus-
sion between yoﬁ and Mr..Carter concerhing the tax coﬁseéuences
of this agreement? |

A He said it would save him money.

"~ Q And did he say how it would save himAmoney?

‘A He said I would have to pay the taxes on the amount
I received and that he would be able to take it as a -~ I believe
I'm;not sure what he said really, but I believe he said thét he

would be able to take it as a tax - whatever you call it -- a

Q 1In other words, the money that you were to receive,
if the &anguage in the instrument were used,.woﬁld be taxable to
you rather than to him, is that correct? | | |

A Yés. Yes. Yes.

Q Was it explained ta you that this isvfhe reason that

such language was used?

A It was, but I still didn't understand it. I couldn'lt
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understand it.

Q Mrs. Carter, after the agreément had been executed,
did you ever state to your husband -~

Mﬁ. LOWE: Your Honor, I would object to anything after|
the agreement had been executed. It does not -- as not being
relevant as to construing the aéfeement as to the intent of the
parties_at the time. |

MR. BOYLE: Your Honor, the natufe of the question is
such that it does relate to the intent --

THE COURT: Well, let's see -- let him finish the ques-
tion, but don't answer it ﬁntil.we find out 'jﬁst what the ques-
tion is.

Q Mrs. Carter, is it correct thaﬁ,after the exécution
of the agreement, on several occasions you héve stated to your
former husband that you were aware that the.égreement did not call
for any payment of alimony to you?

A No --

 MR. LOWE: Now, hold -~ just don'gﬁanswer the Questiop.
¥our Honor, I would object to that -~ | |

THE COURT: She didn't state it. .

MR. LOWE: Pardon?

THE COURT: She said she didn't make any.

MR. LOWE: I just don't want to 6pen the door for that j'

tyﬁe'of‘thing.

Q Mrs. Carter, I'll ask you just a few questions about
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your statement here. You have one entry —.medical and dental
expenses of $205.00 a month --
MR. LOWE: 1It's $215.00.
Q. Excuse me, $215.00. Do youvknow to what extent the
medical e#penses are due to emotional difficulties?
A Yes, that is wﬁat tﬁey are.
Q 'So it doesn't relate to dental?
»A No.
Q Ybur husband agreed to pay youf dental expenseé?'
A Yes, he did.
'Q And agreed.to pay your medical expenses not related
to -- |
A To emotioﬁal.
Q -- emotional or mental illness?
A Yes, he did.
MR. LOWE: Your Honor, I'll agree to strike out the
word "dental." Thaﬁ was just an oversight. That’é not inteﬁded
to show dental.
THE COURT: All right, sir.
Q Now, the bills that you have listed for $320.00 to
Keller & George - what's that for?

A One for a watch for one of my daughters and another

for setting a ring for one of my daughters and another for repaix

to a ring for me.

Q0 When were these expenses incurred?
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A In July.

Q In July?

A Yes.

,Q. wWas there a birthday or something?

A Yes, there was a birthday for Elizabeth and for
Finley both. |

'Q Now, the two Qt the bottom - Arlington House, and Df
Collins, $500.00 and $180.00 respectively. Do you in fact owe
these bills?

A Yes, I do.

Q Havé they not:been waived?

A No, they haven't.

THE COURT: You said, have they not been what?

MR. BOYLE; Waived.

Q Are you quite confident that they --

A Not to me they have not.

Q To you they have not?

A No.

Q. Mrs. Carter, at the time that you and Mr. Carter
exécuted this agreement, were you attending the University éf
Virginia to get your Masters Degree? |

A I expect I was,‘yes.

Q And after yoﬁ executed the agreemeht, did you con-
tinue to attend classes at the University in order to —

A I served an internship.
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A In July.

Q In July?

A Yes.,

Q. Was there a birthday or something?

A Yes, there was a birthday for Elizabeth and for
Finley both. |

Q Now, the two et the bottom - Arlington House, and Df

Collins, $500.00 and $180.00 respectively. Do you in fact owe

| these bills?

A Yes, I do.

Q Have they not been waived?

A No, they haven't.

THE COURT: You said, have they not been what?

MR. BOYLE; wWaived.

Q Are you quite confident that they --

A Not to me they have not. |

Q To you they have not? |

A No.

Q. Mrs. Carter, at the time that you and Mr. Carter
executed this agreement, were you attending the University ef
Virginia to get your Masters Degree?

A I expect I was,‘yes.

Q And after yoﬁ executed the agreement. did you con-

tinue to attend classes at the University in order to --

A I served an internship.
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Q  And did you obtain your degree?

A Yes, I did.

Q And was it not, Mrs. Carter, the purpose of that so
that you coﬁld be self-supporting?

A It was -- the purpose of it was so I could do some-
thing in a professional way;

Q But was it‘not so that you could earn money to sup-
port yourself?. |

A. Well, it was -- certainly I needed to earn money.

Q And Mr. Carter agrééd to pay your tuition for that
reason, did he not?

| A He did not pay all of my tuition.

Q Did he not pay a considerable amount of it?.

A 'Yes, he did.

MR. BOYLE: I have no further questions. Your Honor.

MR. LOWE: That's all I have, Your Honor, unless the

Court has some questions it would like to clarify.

THE COURT: What type of course were you taking at the

University?

A I was taking a Masters Degree in School Psychology,
Your Honor.

THE COURT: And what type of work are you doing now at
the ——.

A I'm proofreading.

THE COURT: I see. I notice here that the average
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expenses of operating a car -- you drive 1000 miles every month.
A Yes, sir. |
THE COURT: Where is that? That isn't -- that's more
than just gding to and from work, isn't it?
| A Oh, yes, sir. Well, this has‘beén in the past. Last

year'in my job I had to drive all over the county and this -~

THE COURT: You mean in your job with The Michie Compan&?

‘A No, in my job with Albemarle Cqunty Schools.

THE COURT: Oh, I see.

A Yes, sir.

THE COURT: But, working with The Michie Company, you
probably wouldn't --

| A I wouldn't drive that much, no.

THE COURT: I have no further quesfions._ Thank you.
You may stand aside.

[The witness stood aside and left the courtroom.)

‘MR. LOWE: Your Honor, I didn't want to say anything
while Mrs. Carter was on the stand and I thought Mr. Boyle would
prefer I did not. I would like to explain on the Arlington House
biil and Dr. Collins' bill what-has been said to me, but Mrs.

carter has not been told - Mrs. Carter directly; We have been

trying to work it out. Mrs. Carter avoided medical treatment be-

cause of the fear that she was running up high bills. She stopped

seeing the doctor at one point and said she couldn't afford it.

well, she couldn't afford not to see the doctor medically. The
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Arlington House is a separate corporation from the organization
of doctofs that were treating her and Arlington House has not --
as far as I know, never has offered to forgive any part of that
bill. Now,'that was the éctual hospital bill for the room chargé
and so forth. The doctor's bill -- Dr. Coliins said that he.did
not want her to feel that ahy doétor's charges were going to pre-
vent'hef from getting treatment and said‘that he was not going to
put that as a condition to her further coming, that she had to
pay it. If she could, that's fine, but that they did not want her
to avoid it just because she didn't have the money and that I

have communicated to her so that she would and has, in fact, gon€q
back to Dr. Collins, but that's the only thing I know of as termg
of any waiver of any bills and her father f; this bill of $500

was $750 and éart of it was paid by.her father just recently and

that's why it is not higher than the $500.

THE COURT: This present medical bill here of $215.00 -+~

MR. LOWE: 1I'll have Dr. Collins who's just arriving --
I'll have him explain that, Your Honor.

THE COURT: That is Dr. Collins?

MR. LOWE: Yes. Will you take the stand, please, Dr.

Collins?’

DR. PHIL COLLINS, called as a witness by and on behalf

of the Respondent, being first duly sworn, testified as follows:
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DIRECT EXAMINATION
By Mr. Lowe:

Q- For the record, will you state your name and where
you are employed and the nature of your profession?

A My name is Phil Coliins. and I'm employed with
Central Virginia Psychiatric Associates which is a professional
group of psychiatrists practicing psychiatrf on Arlington
Bqulevard.:

| 'Q And how long have you known Frances Carter profes-
sionally?

A Approximately a year.

Q And what has the nature of your contact with her
du;ing that year been?

A 1It's been professional contact with measeeing her
as.a psychiatrist -- I'm trying to remembgr her first admission--
I fhink it was around August of 1972 and I maintained contact
wiﬁh he; until January, then I recently.began seeing her again.
approximately -~- oh, two or three months ago -- a couple of
months ago.

MR. LOWE: Mr. Boyle, I'll go into the details of
qualifying Dr. Collins unless you have.familiarity enough that
you'd stipulate his qualifications as a psychiatrist.

MR. BOYLE: It won't be necessary. What -- I thought

you called him to ask him questions concerning expenses.
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MR. LOWE: Well, I'want to qualify him as an expert and
my only question at this point is will you stipulate his qualifi-
cations or shall I go into them?

Mk. BOYLE; I'll stipulate.

Q All right. During part of this year wés she an in-
patient at Arlington House?‘ Did‘you have close contact during
that pefiod of time? |

A Right. She was a -~ I got away in kind of a hurry
so I'm not going to be able to give you any.détes. They caﬁ be
substantiated, but she was an in-patient approximately -- oh, a
month or six weeks ago forvapproximately seven days - seven or
eight days.

Q Earliér this year was éhe also an in-patient?——or
was that last year?

A She --no, that was last -- oh; she was admitted to
Davis, I think, for approximately six weeks back in the summer
and that is the only -- those were the only hospitalizations. that

she has had for 1973 that I'm aware of.

Q All right, in 1972 was she hospitalized-at Arlington --

A She was hospitalized at Arlington House - our hospital-

for approximately - oh, I don't know - I'd say for a couple of
months back in the summer of 19-- summer and fall of 1972..
Q Wwhat is her present mental health? Wwhat is the -

status of it? Can you just characterize it for the Court?"

A well, at the present time she's pretty depressed.
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She's -- I saw her last week and I've followed her as an out-
patient for probably three orvfour visits since her discharge
from this last admission and she's significantly depressed, has
feelings of}sadness and blueness and not being wanted, sensations_
of worthlessness.

Q Does she ‘suffer froﬁ mental illness that you can
identify By name or state of mind, anything that's recurring or
is the source of her problems basically?'

A Weil, that gets into psychiatric diagnosis which can
sometimes be very confusing. Yes, she could be labeled probably
as a manic depressive psychosis. |

THE COURT: She'd be labeled what?

A As a manic depressiQe psychotic.

Q 1Is this disorder likely to terminate with proper
treatment or is it likely to be recurring'over a period for life
or just what is the nature of it?

A I think it's a recurring type of thing. It can,bé
controlled, much as diabetes can be controlled.

Q 1In recent weeks or recent months, was there a period
of time when Frances Cartef was going to see you but did not out
of fear of financial problems?

A Shortly afﬁer she was discharged from the hospital
on this last admission I ‘arranged an out-patient appointment with
her approximately a week after she had been discharged and she

did not return for that appointment. I can't recall whether I
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Q So that we're talking abqut soméwhere between $160
and $200 a month for psychotherapy over the foreseeable futufe or
next couple of years? |

A 'Approximately.

Q Now, you mentioned that you had agreed to see her
without charge. Can you relate fbr the Court how this is affectea
by her ability to pay and whether this was an interim measure
until she could set something up or whethér it's a long range or
just what your relationship is? |

A Well, I guess it - over the past year there has been
something of a liaison established between Mrs. Carter and I and
I would have a personal interest in not seeing her hospitalized
if possible and I guess I would be pompous enough to_think that
I could maybe achieve that if I could see her and maintain some
contact with her, so consequently - you know - as long as she is
willing to come by once a week, I would be able to spehd some
time with her, perhaps not as much as I wou ld like, but some time}|
Our appointments recently have been averaging anywhere from twenﬁy
minutes‘to thirty or forty-five minuﬁes.' |

'Q If she had an income, would you normally expect to .
be paid for this or not to be paid for it?

A Absolutely.

Q Mrs. Carter has indicated about $15.00 a month for

drugs and medication. Based on what you know of her case and

what you have prescribed, is that a fair figure for what it's
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called her or she called me and it was -- somehow there was con-
tact reestablished. Oh, I remember what it was now. It was - I

had the secretary call her because I had to rearrange another

‘appointment and Frances told the secretary that she would not be

coming back for her out-patient visits because of the expense.

| 'Q Did you then aﬁd I Have a conversation at some point
concerhing this and the desire of having her see you and what
arrangements could be made?

A It seems as though we did. I don't recall much ébou
that. I do recall telling you at one point that; would be willi
not to chafge her anything if T could haintain contact with he;
becausé I was concerned about the state of her héalth.‘

Q 1In view of her not having any funds at that point?

A Right. |

Q Now, in your professional opinibh, what medical
treatment does she need now as a minimum for the foreseeable
future?--let's say for the next twelve months or the next two.
years.

A I think that she's going to have to be‘followed‘reg~
ularly.énd I would see -- at a minimum she should be seen probgbl
an hour a week.

Q And what charge would that amdunt to for your servic
in seeing her an hour a week? |

A The standard rate for one hour of psychotherapy in

Charlottesville is $40.00.

=

¥:]
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1 ||probably going to cost her for various tranquilizers and things
2 {lyou prescribe? |
3 A She's presently taking three medications. Now, I
4 don't have ény knowledge at all about the coét of drugs. These
5 || types of drugs normally are rather expensive, however.
6 Q You say $15.00.a monfh would be é-conservative figure?-
71| fair figure?
8 A I would think so.
9 MR. ILOWE: Your Honof, we get into an area here where
10 { I've 6bjected to, but the Couit allowed a queétion and I'd like
11 1/ to just ask the Court's guidance on this. Mr. Boyle asked Mrs.
12 || Carter whether she had told her husbapd or pe;héps discussed with|
13 Qome other people about her plans to marry Sim LiGon. Now, in
14 || fact, Dr. Collins I think is aware that this>was part and parcel
15 ||of her illness at that point and I'd like to clarify the record
16 |{ on that, if the Court feels that that's at all relevant, while
17 || Dr. Collins is on the stand. If the Court fules that's completely
18 || irrelevant, then there's no need to go into it because this was
191ta -- one of the manifestations --
20  THE COURT: Well, I think it has some relevance, particu-
21 larly insofar as communication to Mr. Ca;tef because --
22 MR. BOYLE: May it please the Court, I learned from Mr.
23 || carter after I sat down that I'd used the wrong name, so the |
24 question-of Sim LiGon was not a'proper question and the responseb

was accurate because I had used the wrong name.
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1 THE COURT: 1 see.
2 ‘MR. LOWE: Could you state for the record what the name
3 || is so we can clarify it while Dr. Collins is on the stand in case
4 || it is relevant?
5 MR. BOYLE: Did Dr. Collins know her then?
6 MR. LOWE: Well, I thiﬁk that tﬁe name may have come up
71| to whefe,he knows if he can shed somé light on that, but I1I'd just]
8 || like to clear the record up --
9 MR. BOYLE: Well, that doesn't make it possible he'd
19 know what she thought at that time. He didn't know‘her and he
11' wasn't treating her at that time.
12 MR. LOWE: Well, I think that --
13 MR. BOYLE: Or his best guess would be a mistake I think
14 || to allow it in on this basis.
15 THE COURT: Well, maybe he knows what -- I think he's
16 || going to have to base this on what she told him.
17 MR. LOWE: May we have the name, Your Honor, and then
18 || we can décide - or the Court can make the appropriate rulings?
19 THE COURT: Well, if she didn't tell him that she
20 || planned to marry anybody, then I don't think it makes any differd
21 || ence.
22 MR. LOWE: Well, if Mrs. Carter is called back on the
23 || stand and asked the question after Dr. Collins goes back over to
_24' Arlingtoh House, we're not going to be able to get Dr. Collins
% || back over heré to possibly shed some liéht'on it. I'm trying to
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might shed some light on whether she might have -- on her state

be practical here.

MR. BOYLE: The question that I asked her was whether
or not she had -~ if I recall correctly -- Qas whether or not she
had advisedvher husband that she intended to marry a certain
individual, and I said Sim LiGon incorrectly; There's no way in
the world that the doctor here would know whether she made such
a statement to Mr. Carter.

MR, LOWE: But the doctor may be able to shed some ligh
on her mental state.

THE COURT: You might attempt -- if she told him, it

of mind at that time.

MR. BOYLE: You mean he would be able presently to tellj
what her state of mind was at that time?é—several years ago? 1Is
that your difection? | |

THE COURT: That's my -~ what I'm thinking, yes.

MR. BOYLE: Howard Iseman,

- THE COURT: What's that?

MR. BOYLE: Howard Iseman is the man's name.

MR. LOWE: Weil, let me clarify'it. I suspect I know
what the answer is going to be.

Q (By Mr. Lowe) Did Mrs., Carter ever mention Howard
Iseman to you?

A No.

Q All right, that's all. That's simple. One issue
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to her depression or state of mind?

which may come up -- you're aware, I believe, of Mrs. Carter's
training;and I believe she has a Master's Dégree in counseliné
or some field in any event, and she was teaching. In the fore-
seeable futﬁre, do you believe that she will be able to assume
teaching duties of the type that she's trﬁined for with her
Maéter's Degree in order to.support herself?

A I would see no reason why she shouldn't be able to.

Q So this is something you hope that she can start
working back into?

A [Witness nods head affirmatively.]

~.Q Could you relate to the Court your opinion as to the
need for Mrs. Carter to have fecreétions and vacations? In othen

words, not to have a bare bones existence of a life in relation

A Yeah, I think this would be particularly important
for her to have the potential of recreation and vaéations, of
course. She's been under a fair amount of tension here recently |-
you know - attempting to hold down her job, to deal with the
exterhalAfeatures of these court proceedings and her mental statqs
also, |

Q How about financial stress and not haQing enough
moﬁey,to meet all of her payments and so_forth? What can you
tell about -- I mean obviously nobody likes that, but how does
this affect her mental state and her health?

A wWell, it's just another burden, of course. Of course,
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she's - you know - worried about this aspect of her life. I mean
it just seems to be another factor that is detracting from her
making any progress.

Mﬁ. LOWE: I think that's all I have. Mr. Boyle may

have some questions for you, Dr. Collins,

CROSS EXAMINATION
By Mr. Boyle:

Q You indicated, Doctor, that she could -- you saw no
reason why she could not soon teach in the area of her competénce
What do people in that area make generally?

MR, LOWE: I object, Your Honor, This-doctor isn't
qualified to make that statement, what teachers earn --

THE.COURT: See if he is qualified. Do you know what
such teachers make?

A I don't have the least idea.

Q You say you have no idea?

FA I have no idea.

-Q One other question, Dr., Collins. This last time tha
Mrs. Carter was hospitalized I believe.wasvihitiated by your call
ing Mr. Carter, is that correct?

A Actually, no. I haven't reviewed this, but it seems
to me that she had been recently discharged from the Davis Unit

at U, va. and I had talked to her by phone while she was still

in the hospital about making -- she had requested the psychi--
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from hervpsychiatrist that she was seeing.atvDavis that an appoin
ment be arranged with me on her discharge and 1 taiked to her by
phone and I think I saw her once after hér discharge and then she
appeared oné morning at our hospital with her bags in hand and
asked for -- asked for admission.

Q Did you then call M#. Carter?

A I think I did, yes. I think I did.

Q Do you recall discussing the cost of this hospital-

ization with him?

squared away. It seems as I called -- I called him on her admissi

since he and I had had some association in the past as far as she

|was concerned and we discussed -- my main concern was whether or

not she was -- if she had any potential for support as far.as thaf
hospitalization was concerned and we discussed that to some degre
and he said that there were several areas that he'd like to look
into and that he'd be back in touch with me the next day. Aé a
matter of fact, we -- as I recall now, wé had two or three tele-
phone conversations.

Q Weli, was it ever determined that she would not be
charged for that?

A I don't think so. Well, this was a different thing
now. We were talking about her hospitalization versus her out-

patient treatment as I recall.

A Yes, uh huh. Let me see now. Let me get my thoughtsg

| B

bn

it

L1’

Q I see. I take it from your comment then that your
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iﬁdicatién to Mr. Carter was that she would’nqt be charged for
out-patient treatment?

A Well, this is what eventually evolved. This is what
e&entually.évolved. I don't think -- I don't recall talking to
Mr. Carter about that.

THE COURT: Are ybu referring -- When she would not be
charged for out-patient treatment, are you referring ﬁo Dr.
Collins' charges?

MR. BOYLE: It was my understanding, Your Honor, that
in this_conversation Dr, Collins had stated that Mr. Carter need
not wo;ry,ﬁhat there would be no charges for this hospitaliza-
tion,

| DR. COLLINS: Oh, that would be for profeséional
charges. 1In other words, my costs.

MR. BOYLE: I have no other questions.

MR, LOWE: Let me ask one or two more,

REDIRECT EXAMINATION
By Mr., Lowe:
Q Dr. Collins, are you aware ofvthe present status of
Mrs. carter's bill at the Arlington House? That ié, the hospital
itself?
A I tried to get that information before I came over

here, but I was so rushed I didn't have a chance to do it. You

can make a -- well, I don't know what she's paid or what anybody
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else has paid. It seems as though her father sent a check for
around $500 -- oh, I can't remember.

Q Well, whatever it is, there is a bill and you do not
have it in YOur power, do you, to forgive that hospital bill?

A No.

Q That is a separate éorporation that owns the hospita
and gets those bills?

‘A That's right;

Q Do you know what the status of your billing was prio
to your graciously saying you wouldn't charge at this point?

A I really don't recall.

Q There was some statement?--some accounting?

A As far as I know. That information is easily obﬁain
able if you need it, ‘but I just don't haveAit at my fingertips
right now,

Q Okay. Also, you mentioned an hour a week as the
minimum. Would it be medically advisable for her to have more
frequent treatment than that?

A I think that would depend upon the nature of how
things evolved in the treatment process. In other words, in some
cases it's helpful and even necessary to meet, séy‘twiée or three
times a week. 1In other instances it's not.

.Q How about right now? »

A Right now I don't think that it would be.thaﬁ neces-

sary -- let's say desirable.
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Q Okay. The only other thing I'd like to ask -~ you
mentioned that at some point you would thinkvshe could resume
teaching duties. How about right now? is she emotionally in a
state where‘shé could do that now?

A No, I don't think so.

MR. LOWE: That's all I have,

THE COURT: Aﬁy more questions, Mr. Boyle?

MR. BOYLE: No, sir.

MR. LOWE: May Dr. Collins be excused, Your Honor?

THE COURT: Yes, thank you very much. You're excused,

(The witness was excused. ]

MR. LOWE: By way of explanation, just to clear the
record and so that if latér somebody looking back - they can figu

out how we did this, the $215.00 medical expense was $15.00 for

the drugs which Mrs. Carter told me. I expect that's a low

figure, but that's the figure she gave me - and the $200 was
based on Dr. Collins saying $40.00 per week or more and 4.3 weeks
would work out to something like $175 or something like that and
I just rounded it to $200 since he said it was a minimum and so
that can be taken into account as being a spread of $175 to $215
if the Court would like. Also, on the automobile éxpenses, she -
the only basis we had for arriving at a figure was to estimate.
She said that before she had driven about 1,000 miles a month and
she ‘anticipated she would drive about ghe same amount. Obviously

that could be somewhat lower, but on the other hand, we're trying

e
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| she might be able to get into teaching or what her salary would

to project a figure that would be valid for the period of time
we hope she can get back into teaching, too. Now, similarly, the

income at this point is her present job and we don't know when

be if she did. If the Court wants copies or Mr. Boyle wants
copies of the bills td show:all of these listings, I have them
and I have a couple of huge bills she just paid 6ff, some with
the help of her parents, a couple of gas bills and a couple‘of
clothing bills, but these bills as I understand it are the pre-
sently existing bills and I have - almost in each case I have a
statement from the company. .I believe that would be our evidence
Your Honor, and we wouldn't have any furtherlwitnesses at this
point., We rest,

THE COURT: All right. Approximately how many witnesses
will you have, Mr. Boyle?

MR. BOYLE: I think possibly just Mr. Carter. I wanted
to talk to Mr. carter about that. We have others that}we may
call. I would ask Mrs. Carter to come back for just one or two
guestions that I'm certain won't --

' THE COURT: Suppose we take a five minute recess.
MR, LOWE: Do you want her to‘éome now_of will you wait
until after Mr. Carter?

MR. BOYLE: We may as well wait until after Mr. Carter.

THE COURT: - All right. Take a five minute recess at

this point.
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[There was a brief recess, after which the proceedings

continued as follows:)

EDWIN R, CARTER, III, the Complainant, being first duly|

sworn, testified as follows:

!

[

By Mr. Boyle:
| Q

A

A

i
i

Q

‘
i

DIRECT EXAMINATION

State your name, please, sir, for the Court.

Edwin R. Carter, III.

Where do you live?

Presently at 223 Collonade Drive, Charléttesville.
Is that an apartment? - |

Yes, sir,

What is your occupation?

I'm an attorney,

How long have you been an attorney?

Since 1963.

All right. Now, Mr. Carter, specifically I direct

your attention to that period of time immediately prior to the

formation and execution of the agreement which has already been

put in issue,

I would like you to describe for the Court the

course of the negotiations between you and your wife concerning

the content of this agreement.

A

Your Honor, in 1970, after a period of considerable

MRS. RUSSELL P. CRANNIS
COURT REPORTER
101 ELKHORN ROAD
CHARLOTTESVILLE, VIRGINIA 22903

s




Mr. Carter -~ Direct

10

-1

12

13

14

15

16

17

18

19

20

21

22

24

friction within the marriage -~

THE COURT: Just one second, --just so there'won't be
any problem about it. I don't know that this agreement -- probab
while it's éttached to‘the Bill, I don't khow that it's actually
been introduced in this hearing, but -~

'MR. LOWE: Can we.stipulate that as ReSpondént's Exhibi
#2? |

MR. BOYLE: Yes, I think we should -

MR. LOWE: That certainly should -- I knew it was in
the file. I think you're right, Your Honor. We stipulate that
as Respondent's Exhibit #2. |

_THE COURT: All right.

MR. BOYLE: So that - for further'identificétidn pur-
poses, what's the date of this agreement, Mr. Carter?

A September 14, 1971.

Q And what are the dates of execution by both you and
Mrs., Carter?

A The agreement was finally executed by me on Septembe
14, 197i'and I believe I executed the preliminary copy of Septem-
ber the 12th. It was executed by Mrs. Carter on September 15th
of '71 according to the acknowledgments_befbre the Notaries publi

.Q All right, sir. Now, if you'll go on in response to
the question that 1 asked when you first came on the stand.

A Your Honor, during 1970, after a periodvof consider-

d

able marital friction and trouble - a lot of it - my wife went to

it

MRS. RUSSELL P. CRANNIS
COURT REPORTER
101 ELKHORN ROAD
CHARLOTTESVILLE, VIRGINIA 22003

55




Mr, Carter - Direct

10
11

12
13
14
15
16
17
18
19
20
21

22

24

Mr. Thomas Michie, an attorney, to see about'getting a divorce.
Prior to that, we had been in ceunsel‘- marital counseling with‘
Dr. Leonard Curtis at the University of Virginia. Dr. Curtis had
indicated te me that both of us needed therapy, so'I went down

to -- I didn't want a divorce - it was the last thing in the

world I wanted -- and So I went down to see Mr. Michie and per-

suaded him to call Dr. Curtis and repeated to Mr. Michie that both

of us needed therapy. I then told Mr. Michie that, if any divorck

proceedings were brought, that I would contest them, but that if
Mrs. Carter would go into therapy and she completed the therapy
and still wanted the divorce that I would not contest it. Mrs.

Carter insisted that I go into therapy, too, so we both went to

L]

the University of Virginia Hospital and we talked first, I believ
with a Dr. Harry Abrams whovassigned Mrs, Carter ﬁo a Dr. Sim
LiGon and assigned me to Dr. William Sheppe. We then proceeded
with therapy. The following year, 1971, Dr. Sheppe, Dr. LiGon,
Mrs. Carter and I had a conference and for the first time in a

long time she indicated that she wanted a divorce. I didn't

really believe that she meant it at the time and it was some period

after that when I received a phone call from Mr. Michie saying
that he had been contacted by Frances and that she Qanted the
divorce. I think that was in the early prt of the summer of
1971. At that time Mr. Michie indicated that we sﬁeuld get to-

gether after he had talked with Mrs. Carter. Apparently he hadn't

done so at that time. He immediately contacted Mrs. Carter and -
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Q Did you then enter into negotiations concerning what
a suitable property settlement and supporf agreement would con-.
tain?

A‘ Not initially with Mr. Michie. Now, I think Mr.
Michie, when he called, said that we should get together and I
think he jokingly said, "We;ll sée how much alimony we're going
to gét from you." I indicated that, if that's what he had in
mind, there was no point in getting together, tha; ke should go
ahead and file his pleadings. I think-Mf. Michie was away with
the Legislature, a special session that summer. I may be incor-
rect about that. 1In any event; I did enter into negotiations
with Mrs. Carter and prepared a draft of‘a'post~nup£ial égreement
it being roughly but not exactly the agreement that;s before the
Court, down to paragraph (14). I think that -- I think that the
figure of $200 per month for discretionary charges prior to
December 31, '71 had not been negotiated.

Q That's in what paragraph?

A In paragraph (14). Now, there was no paragraph (15)
and (16)'or (17) in my draft as I recall. I submitted that draft]
of the agreement to Mr. Michie. I think it was -- in addition
to Mr. Michie being away - and I'm certain that this played a |
partvin it -~ in addition to Mr. Michie being away so that we
could not devote ourselves entirely to the negotiation of the

entire agreement, I had -- my grandmother had just died and I was

beneficiary of her wWill and the estate -- I think she died in
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fthat'she’would make no unusual charges and what-have-you.

June of '71 - I'm not quite sure of that date. In any event,

the estate was in the prdcess of being sgttled and I héd no idea

what 1 would receive from the estate, so the;arrangements negoti-
ated with Mfs. Carter was that I would continue to pay the bills

at the house just as I had been paying them and she represented

Q Did Mrs. Carter make known to you at this time why
she wanted that divorce?

A Not at this time. She -- 1 knew‘from what was going
on around the house that she was correspohding with someone. She
made known to me tﬁat she was very, very anxious for a divorce,
wanted it as quickly as possike. She got very angry at the laws
of the State of Virginia, the Staté of Virginia - because sheb

could not have an instant divorce. She got very mad at Mr. Michig

W

because he was involved with the Legislature and didn't change th
law. | |

Q With whom was she corresponding?

A At that time I had no idea. I assumed it was a Dr,
prard'A. Iseman. Mrs. Carter had gone back to school in 1968
which she subsequently told me was so that she could get a degree
and support herself and get a divorce. 1In any event, in 1968,I
think it was, she went back to school. While she-was at the
University and getting her Masters, she met a Dr. Iseman. She

told me that she was .in love with him. This was after I had

found around the house a lot of love poems. There was a lot of
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discussion. ' Dr. Iseman, I think, at the end of that school year
left town and Mrs. Carter rented a Post Office Box under the name
of Nancy Johnson in order to correspond with him. He went to
Chicago.v She told me at one point that he had pﬁréhésed a House
in Chicago so that she and the children could join him. At one
poiﬁt she threatened to go 6ut tﬁere and leave the children. That
was why I insisted on the provision in the agreement respecting
the sale and the encumbrance for the house.

Q What provision is that?

A That's in par&graph (8), the lést internal paragréph
of paragrgph (8) of the agreement,which provides that, "During
the minority of the children of the parties,.wife covenants
neither to sell nor encumber said residential property or any
successor residential property unless all the proceeds of saie
or encumbrance are applied toward the purchase or improvement of
residential property for the use of wife and said children." Mrs|
Carter insisted on some provision being in there to pefmit her to
sell the house;in the event that she remarried, she wanted to be
able to -- she didn't think her new husband.would live in the
same house that we'd liQed.in. She wanted to purchaég another
house and so --

Q Was this the basis fof your sﬁarting that paragrabh
or that provision in paragraph (8)7?

A That was the basis of inserting, "unléss all the

proceeds of sale or encumbramce are applied toward the purchase
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or improvement of residential property for the use of wife ahd 
said children." There was another element pléying into this. Mrs
Carter ﬁold me that Dr. Iseman had gone into a publishing venture
and had putAali of his mohej into it and one of the things that
I feared was that this house would be sold, her money would be
put into this publishing venture'with his and that my children
would end up with no place to live.
Q Was this the house -~ this housé is located in
Charlottesville, is it not? |
A It's at 1900 Greenbrier Drive and Mrs. Carter still
lives in it.
| Q That's at the addréss‘where she lives?
A Yes, |
Q And thié house was owned joinﬁly by the two of yéu,
was it-hot? |
A As tenants by the entirety,.Yes.
Q Why was it you conveyed your interest in this house
to her? .
A That's what Mrs, Carter said she wanted - was the
house. 
Q Wwhat else did Mrs. Carter waht?
A At the time Mrs. Carter wés telling me -- the main -
thing she wanted was as quick a divorce as possible.

Q What did she want that she might receive by way of a

agreement between you?
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A Well, she indicated she didn't wént any alimony.
She told me that she was sorry to be taking from me as much as
she was because, of course, in addition ﬁo the housé, I left
there all of the furnituré virtually excepﬁ for a few items so
that the house would be furnished and this was done not as --
let me back up. There were two éypes of furniture in the house o
three types. There were some very personal #rticles that belonge
to me and these I took with me, specifically being my grandfather
chest of drawers and some things like that. It was not sufficien
to furniSh a one-bedroom apartment._ The second class of personal

property in the house was the property that Mrs. Carter and I had

| acquired during our marriage. Of course, there was no question -~

I wanted her to have that. And the third and probably most valu-
able of the property in the house was property that I’inheritéd.
from my mother and this I felt very strongly should eventually go
to my children and not to Mrs. Carter and that's specifically
referred to in the agreement and in the appendix to the agreement
and is to -- the agreement provides that that propertj "shall be
the property of the husband, but shall remain in the custbdy of
wife for the use and enjoyment of'wife and the children of the

parties so long as wife so desires or until the youngest of said

children becomes twenty-one years of age, whichever first occurs.

It was my desire that my children grow up around that personal
property and in that kind of atmosphere, but not that Mrs. Carter

get it, and that's why that provision was in the agreement.

™
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Q You testified, Mr. Carter, that you and your wife
héd a discussion concerning alimony and you've heard her testify
a few moments ago that she told you that she did not want alimony
but this wa$ in moments of duress. Would you attempt to explain
to the Court the best you can what she must have me;ht?

A Well, I vehemehtly_;nd absolutely deny that I ever
applied any duress to Mrs. Carter in reférence to this agreement
or in reference to anything else. Why sﬁe would so testify, I
don't know. I'm sure that she was upset at the time. I was very
much upset at the time. The entire situation was laden witﬁ
eﬁotion, but she has told me that, not only prior to the agreemen
The day that I moved out of the house éhe apologized to me for
taking so much from me and cried about it.. Since that time, on
several occasions the gquestion of the tax treatment resulting
from the agreement has come up and on those occasions she has
told me that -- it usually came up this way. She would say, "I

didn't want any alimony and I've ended up with alimony and I've go

I'd done before the agreement and several times after it.

MR. LOWE: Your Honor, I would object to these Staﬁe-
ments and ask that they be stricken as to anything that was said
after the agreement. I've listened to try and hear if there woul
be.something that would be proper relating back, but these are

statementsvthat were .made after the agreement was entered into

to pay tax on it. Would you explain to me why that is?" And thi§

t

d

and I don't think they're properly admissible to the agreement.
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MR. BOYLE:_ If Your Honor pleasé, I think they're
entirely admissible and quite relevant and germane. After all,
the statements that we are askiﬁg of these'witnesses of right
now, today,.are statements regarding‘their intent at the_time.of
the execution of the agreement. Why should statehents that
indicate such an intent made todéy be any mére admissible than
statements made a month ago or.six months ago? They relate £o
the time thét they executed the agreement wﬁét was the intent of
the_parties. Mr. Lo&e in his opening statement ééid, "That's "
what we're searching for" and indeed.it.is what Qe're searching
for and statements made subsequent to the execution of the agreé4
ment shed light on the intent of the partieé at the time of the
executioh 6f the agreement. I think it's éntirely admissible.

THE COURT: I'm inclined to think.that anything that’
she may have said would be admissible to detérmine what her in-
tent was at the time. Of course, if she Camé in court here today
and said, "I don't want any alimony" it would certainly be admis-
sible. She didn't say that, but, of course, any position taken
by her contrary to her position taken in court here today I think
is for whatever it's worth.

| MR. LOWE; We would except.

Q Mr. Carter, letlme back you up just a bit. Did you‘
have -- did or did you not have conferences prior té the exécutia
of the égreement concerning the tax consequences of your proposalé

" A Yes.
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‘living. I did not want this to occur as to my children in this

THE COURT: Now, this is conferences with Mrs. Carter?

MR. BOYLE: I was just going to ask. NoQ, did you.have
such conferences with Mrs. Carter?

A Yes, both with her and withvhe;.attorney.

Q All right, would you please describe to the Court
the haﬁure of these conferences énd how they relate to the agree-
ment which is before us?

A Well, Your Honor, obviously our children were the:
innocent parties in this and I felt very sf;ongly that they should
not suffer any more than they would_normally undéf the circum-
stances. It was my desire to attempt to érovide for them the sémb
kind of life that they had led before. At the same timé, by vir-
tue of ﬁy experiences as an attornéy, I'm very well aware that

there is no way that you can have two households on the same

amount of money that you can operate one. It has been my vicarious

experience that there is always a reduction in the standard of

case, so what I undertook to do was to determine how much it cost
to continue to operate the house in exactly the same fashion as-
it had been operated when I was there. 1In order to do that, I
went béck over cancelled checks, sometimes for four years, 1968,
'69, '70 and '71, and sometimés for a lesser period of time, '69,
;70 and '71, and I determined the averaée monthly expgnditures

for clothes, food and milk, house mortgage, taxes, insurance,

medical and drugs, telephbne, water and sewer, electricity, autoﬂobi
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1icense-ta§s, auto insurance, gasoline, auto repair, laﬁndry and'
dry cleaning, appliance repair, TV cable, maid, personal property
tax, income tax. The total figure came to 59,909.18 a year. Thi
was more thén I could provide and still livé-myself even though
I.had calculated that my living expenses woﬁld be $3l3.50 a month

Q What was your incomé at that ?oint in time, Mr.
Carter? 

A That was 1971. My gross income in 1971 was $11,220.

Q All right. | o

A It simply was more than I could afford, so every
dollar then became very important. In order tQ - and I was de-
termined to attempt this so that my cﬁildren could héve.the kind
of lifé.I wanted for them -- I might add that I considered at the
time striking from that all expenses - or that porfion of all.of
the expenses which would be represented by'Mrs. Carter. 1In other
words, there were three children and her liﬁing there. 1I sta?ted
to déduct one-fourth from those expenses; I did not do so becaus
I considered that it would be impossible for the children to live
with their mother on a different standard of living than she
lived'and it would be psychologically bad for them and I felt it
probable that this would lead to difficulties with the children
so I took an average of all the expenses and - including my own
expenses because I figured that inflation would brobably make it

so it would cost as much - the house to operate with four in it

16

(1]

as to operate with five in it. 1In order to try to save money, af
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wise, there would have been no alimony and I would have litigated

a conference with Mr. Michie, we determined that we would attempt
to split incomes by making all the payments faxable to Mrs. Carter
‘and deductible to me. We then added to the $9,909.18 $824.00
which we Caiculated would be the tax that would be imposed on
that income --
| ‘THE COURT: What are tﬁose figures again? $9,900--
A $9,909.18, Your Honor, was the total of the expenses
THE COURT: How much did you add to that?
A We added $824.00 for the payment of income taxes and
that came to $10,733.18, which we rounded off to $lO,éOQ.OO and
divided by 12, providiﬁg $900 a month. Now, as I say, the reason|
we did that waé to split thé income>so that we would achieve the
lowest possible tax rate. 1In order to do that, it was necessary

to label these payments as being alimony or in lieu of -~ payment

n )

in lieu of alimony because under the Internal Revenue Code there
is no way of which I'm aware that child support payments can be
made taxable to the wife and deductible to fhe husband, so we,
after an investigation of the Internal Revenue Code and its reg-~
ulations and cases, we determined to make these payments combined
payments in lieu of alimony and as support and maintenance for
the children, but I --

Q0 1Is this, Mr. Carter,-why the wdrd‘“alimony" was used
in paragraph (15)?

A It's why alimony is referred to, yes, sir. Other-
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| covered it.

the case to the Virginia Supreme Court of'Appeals. Mrs. Carter
wanted the house, I gave her‘that, and my feeling was if I had any

financial responsibility to her, the equity in the house more than

1 3

0 What was the value of the house, Mr. Carter?--approx
imately, if you can so‘tesfify.

A My testimony wouldh‘t be very good at that. I would
guess Forty-Five.

| MR. LOWE: I would object to aﬁy éuéss, Your Honor.

MR. BOYLE:_ Well, I think an ownér has some --

THE COURT: As an oWher; you can -- if you are -- I mean
what is your best estimate? We won't --

| MR. LOWE: Your Honor, if hé says it's a guess, then I
would object to it - if he has no rational knowledge or basis.fof_-
makiﬁg that.

‘A May I clarify my testimony? Your Honor, I'm aware
of houses that have been sold next door and two doors away and
threé dbors away and, while I cannot testify as to the actual sales
price of those houses because it meant nothing to me af the time,
based bn'knowledge of the sale price of théée houses at the time
they were sold, I have the impression -- I would estimate the
house at 1900 Greenbrier Drive to be worth approximately $45,000
and perhaps more than that if it was put in good sh&pe.

Q What is the encumbrance on that house approximately?

A It was refinanced - oh, several years prior to -- I

MRS. RUSSELL P. CRANNIS
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think about 1969 - and I think a loan was put on it of $26,000,

but I'm not absolutely sure as to those figures.

"Q And so today that's paid down somewhat, is that right

A. Yes.

Q All right. Do you have any idea -- pretty recent
knowledge concerning the extent'af the 10an at this point in time]

A No, I don't, Mr. Boyle. |

Q0 All right. Was this use of the word "alimony" ex-
plained to Mrs. Carter before the execution of thelagreement?

A Absolutely.

Q Did you personally do thisg?

A I personally did that at the time. Before the pro-
viéion was even written up, Mrs. Carter and I discussed this.

Q And you heard her state under oath this morning what
her understanding of the use of that word.-— the purpose of the
usa of that word was. Was what she stated on the stand basically
accurate? |

| A I'm afraid, Mr. Boyle, I'd have to hear what she
stated onvthe stand. I can't recall at the moment what language
sha used, but I know that at the time she and I both understood
and knew that the only reason the word "alimony" was being used
was to make it taxable to her and to thereby achieve the lowest
poasible tax so that we could all have enough to live on.

Q Now, would you take paragraph (15), please, sir, and

~J

go through each provision therein and explain to the Court precisely
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why the wqrds were used in each of those prqvisions.

A Paragraph (15) reads, "As paymentvin lieu of alimony
and as further support and maintenance of said children." ﬁow.
that phrése'was used to specifically qualify.the provision as
taxable.to,the wife and deductible to the husband in compliance
with the Internal Revenue Code. |

Q Now, go on to the conditions which are set out in
that paragraph - each and every one of them. |

A It goes on to say that "Husband agrees to pay to wif

during the balance of the year 1971 the sum of $300.00 per month.

It provides that I was to deliver to Mrs. Carter six post-dated

checks of $150.00 each to provide cash over the.period December
31, '71 ih satisfaction thereof. It goes on to say, "Dufing the
yéar 1972, as payment in lieu ofvalimony and as further support
and maintenance of said children, husband agrees to pay to wife
the sum of $900 per month commencing January 1, 1972 and there-
after the sum of $600 per month commehcing January 1, 1973."

Q What was the reason for the reduction, Mr. Carter?

A Well, at the time of the agreement, Mrs. Carter was
still énrolled at the University of'Virginia seeking a Master's
Degree,.serving internship - I think at that time - or getting

ready to serve one in the City of Waynesboro. She anticipated

being employed as a school psychologist in the City of Waynesboro|

at a salary of $14,000 a year commencihg the following September.

Q Was this the reason for the reduction?

™
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1 A Yes.
2 0 All right, go ahead. You had agreed, had you ndt.
3 || to carry her while she was being schooled?
4 A. Well, it does not provide so in the agreement, but I} --
5| after the.agreement,even though it didn't provide it, 1 continued
6| to pay Mrs. Carter's tuition at fhe University and to pay fo;
7 || special lessons that she was receiving frbm_a Dr. White and, con-
8 || trary to her testimony on the stand which I heard, I'm not aware
9| of any expenses connected with the education that I did not pay.
10 || She was doing that, she told me, so that she could support herf
11 [| self and I helped her do it.
12 Q All right; go on with paragraph (15), the conditions,|.
13 A Paragraph (15) furthar provideaathat "said payments
14 || to continue until the death or remarriage of wife of the emanci-
15 || pation by attainment of majority or otherwise of all of said
16 || children, whichever first occurs."
17 Q All right, let's take ﬁhe death -- the death provi-
18 || sion, of course, is obvious. How about the remarriage of wife?
19 || why did you condition the payment of this'money upon the remarriage
20 || of wife?
21 A Mrs. Carter was expected to remarry and we didn‘t
22 really'know who she was going to marry —-‘I thought I did - I
23 mmsn‘t sure -- didn'f know what his income would be, what sort of
24 proVisions'there would be for the children, so the thought.was
25

that these payments would cease on her remarriage and that we

MRS. RUSSELL P. CRANNIS.
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1 [[would then look at the situation and determine how much money the
2 ||children needed. If her new husband was wealthy, then the payments
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would be reduced. 1If not, I didn't see -= I can;t conceive of
any circumstances under which they would be increased.

Q All right, that takes care of death and remarriage.
Now, the emancipation of the chilaren called for the termination
of all these payments, did it not?

A Yes, sir. |

Q All right, why?

A ‘Because the payments are in reality simply child
support and nothing else and so} if all the children had been
emancipated the day after the agreement was signed, there would
haye been no payments.

Q All right, sir, what further provisions are in that
paragraph (15) relating to support money?

A Paragraph (15) further provides that 'all payments of
alimony shall cease if at any time any court decrees any increase
in payments for the support and maintenance of said children over

those provided herein."

Q Explain what that language means. What was the pur-

pose of your using it?
A It was my fear that Mrs. Carter might at some later
date attempt to use the fact that the support and maintenance of

children is always before the Court to obtain further funds from

me while attempting to hang on to what she already had, so to guﬂrd
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‘intended to.

against that, to make sure that no part of these payments could
ever become payments to Mrs. Carter, it was provided thaf all payl
rents of alimon& would cease if she went back to court. Now, I
don't know ét this stage why it says "all paymenﬁs of,alimony"
instead of "all payments in lieu of alimony," but,‘as I recall,
after subsequent conferences -- éfter Mr. Michie'returned and after
I determined how much I would obtain from my grandmother's estate|,
we had subsequent conferences énd I think then I attempted to
draft the rest of the agreement after using language that Mr.
Michie and I agreed to. I believe I then deliyered a dréft to
Mr. Michie's office ~ an executed draft - which - because Mrs.
Carter Qés calling day and night to get thié agreement executed ;F
there was something in it that had to be chénged, so the agree-
ment was. retyped at Mr. Michie's office and, because of Mrs.
Carter's continuous phone calls, I went £o Mr. Michie's office
and waited while - I suppose it was Barbara Merriman - typed the
agreement and, when it came out of her typewfiter, I executed it
on the spot without proofreading it and calied Mrs. Carter and
advised her that I had done so and she had Mrs. Merriman confirm
it to her, so I think that probably in the drafting and redraft-
ing of the agreement, we ended up Qith a reference to alimony iﬁ
one spot and a reference to payments in lieu of alimony in the

prior spot. Those two references apply to the same thing or were

Q0 Mr. Carter, there are no more conditions or provisiﬂns
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1 iq paragraph (15), are there?

2 "A No.

3 Q All right. What is your income, Mr. Carter?

4 A During l972,vit -

5 - Q That's all right, 1972 is fine; Go ahead.

6 A I had an income of $16,726.89 and that included non-
7 || recurring capital gains of $4,141.49.

8 THE COURT: Wait just one second. I didn't -- the total
9 || income was $16,--~?

10 A 726.89, Your Honor.
11 THE COURT: And how much was the ﬁonfrecurring capital
12 || gains?

13 | A' $4,141.49.
14 Q Do you have any securities, Mr, Carter,vthat you can|
15 || sell in order to have capital gains in the future?

16 A I have some I hope I can sell. I have some capital
17 gqins, I have some capital losses which I could realize if 1 301d
18 || securities at the present time.

i9 Q 1Is it not correct, sir, that stocks which you can-

20 || dispose of are very few in nature?--in number? What's the value
21 || of stock that you can dispose of?

2| A well, the -- I have -- I think it's $22,050 in markelt-
23 agle securities now that are not either pledged at banké or in a
24 margin account.

25 AQ All right, then you have marketabie securities in
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the approximate amount of $4000 b: $5000 that are pledged, is tha
correct?

A More than that, sir. In‘any event, may I return to
19722

Q All right.

A In that Year,my payﬁents to Mrs. Carter and my pay-
ments of medical expenses for her and my payments of accounts in
her beha;f'amounted to $20,357.99, which was $3631.10 more than
my entire income. |

Q Now, what's your income in 1973?--anticipated incdme
in 197372 | |

A I'd have to refer to a statement, Mr. Boyle. Dﬁring
1973, I would anticipate having an income.of appfoximately $6,123
from diviaends, $6,162.00 from a trust, testamentary trust, approx
imately $3200 from an apple orchard which my wife and I own and
I would anticipate at this point, in October of 1973, that I woul
eithef havé no income or a small loss from my office practice so
that I would anticipate a yearly total income for 1973 of $15,485
or $1290 a month.

Q Do you have photographs, Mr. Cartér, of the hoﬁse in|
which Mrs. Carter is now living?

A Yes, I do.

Q Are these those photographs?

A Yes, they are.

d

Q Do you also, sir, have photographs of the house in
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Mr. Carter - Direct | ' _ 7

1 ||which you will be living within a few months?

- 2 A Yes, I do. | | . |
3 Q Where is this house located?
4 Al It's on Israel Mountain; in’'the Ragged Mountains,
5 aboﬁt eight miles south of Charlottesville.
6 ' Q Who built this'house; Mr. Carter?
7 A Well, I employed someone to puf in the cinderblock
8 || foundation. My wife and I then did all of the construction to
9| the roof and I've had a young man helping me since then. It be-
10 || came too heavy or too -- |
11 | Q of coursé, with the help of the young man, after
12 || all of the frame was done, have you done every bit of the work on
-~ 13 {{ this house yourself? . |
14 A Yes, I have. I'm still in the process -- with the
15 |{ exception of the septic tank, but I am doing the plumbing and

16 || wiring.

17 Q What's the cost of that house, Mr. Carter, for the
18 || work that you've done on it?

19 MR. LOWE: Your Honor, I don't know what the relevance
20 || of this is. I would object to it clutteriﬁg the record.

21 . MR. BOYLE: The relevance is in showing at least in park
22 || the difference in standard of living between your client and mine|
23 . MR. LOWE: I don't think that the -

24 THE COURT: Now, wait a minute. These pictures here

%S|l are the --
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MR. BOYLE: The house which Mrs, Carter waé given by
Mr. Carter. | |

THE COURT: i see.

MR. BOYLE: These pictures are the ones that show the
house which Mr. Carter has built himself and in which he intends'
to live;

MR. LOWE: Well, Your Honor, I don't think we can base
any -- even if it were relevant information -- what the cost is
in terms of cost to Mr. Carter is no valid basis of what’the'
house would be worth when it's finished in ény event.

MR. BOYLE: We'll ask him that.

MR, ILOWE: You know yourself that it may be worth much
more than the money he puts intb it. I don't think it;s relevant|
in any eventiin this hearing.

THE COURT: Well, I --

MR. BOYLE: The first group -- ﬁhé}e afe fivé in the
first grOQp, Your Honor, and as to the -%

THE COURT: And four in the second. I think if you‘baCk
it up with some figures, I think it might -- thosévpictures might
have some relevance -- |

MR. BOYLE: Sir, I think we have figures concerning the
value of Mrs. Carter's house. |

Q How much has the home that you'have conétructed costy
you to build, Mr. Carter?

MR. LOWE: I gather the Court's overruling my objection
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for the moment at least?

THE COURT: Yes.

MR. LOWE: We would except to that, until the Court
makes a finél decision.

A Your Honor, at the present time the house is only
partially completed and fo date it has cost $10,896.00.

“ Q To put it in the condition in which one sees it in

the photographs?

A Approximately.

MR, BOYLE: Those would be exhibits 6 through 10?

A Yes.

MR. BOYLE: 6 through 9, excuse me.

[9 color photographs, 3X3, haviﬁg been marked by the

reporter as Complainant's Exhibits.l through 9; the

first five representing photographs of Mrs. Carter's

house and 6 through 9 representing photographs of house

being built by Mr. Carter.]

Q How much more do you anticipate that you will have
to put in that house to complete it?

A It was originally intended to cost about $14,000 and
because of the delays in the construction because I've had my

bath

children and because of an additional/that I've added to it, it's
expécted to cost around $16,000,00.

Q Have you added this bath because your children have

moved in with you?
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Te
\l A Yes, I have. Yes.
2 THE COURT: I don't know that the record.has actually
3 || shown, but I assume it's true that the childfen,are now living
4 || with you in‘the home out at Israel's Gap or Israel Mountain?
5 A We are now living in an apartment, Youf Honor, be-
6 || cause we couldn't move in the hoﬁse with the'kids in an uncompletpd
7 || state.
8 THE COURT: Oh, I see.
9 Q (By Mr. Boyle) when do you expect that the house
10 || will be compléted, Mr. Carter?
11 A It had better be completed bf December lst because
12 || we have no apartment after that date.
13 THE COURT: It is planned that the children and you willl
14 || move out.there around December the 1lst?
15 A Yes, Your Honor.
16 MR. BOYLE: Witness with you, Mr. Lowe. '
17 VMR. LOWE: Well, Your Honor, I would move to strikg thalt
18 || evidence.  There is no basis of saying what the house is going td
19 [| be worth. We don't know what the land is wdrth, we don't know
20 || what thg house will be worth when it's finished as the result of
21 || the work that Mr. Carter has put into it. That's no basis for the
22 || court to make any comparisonland I think it's irrelevant in any
23 || event and I would ask the Court to review its holding and rule
24 || that it's irrelevant.
25 MR. BOYLE: Your Honor - if Your Honor please, the péi t
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1 of this line of interrogation is to show thevCourt, since Mr. |
2 || Lowe has undertaken to show the circumstances under which Mrs.
3 || carter lives, I wish to show ﬁhe circumst;nces under which Mr.
4 || Carter liveé. Now, I realize that we are confined by the words
51| in this agreement, so we are not here to determine what the need
6 || is and what ability.to pay ;é. bﬁt Mr. Lowe has gone into the
71| question of need, I presume, with the thought that he might en-
8 || courage the Court to give a substantial portion of the $600 to
9|| Mrs. carter as alimony. I would 6bject to'the Court's following
10 || that tact, but that seems to be hidden. Since the Court has
11 || undertaken to hear this teétimony and with the
12 | by Mr. Lowe, I have submitted this informatidn to the Court so
13 |} that the Court might gain some understanding of circumstances
14 unaer which Mr. Carter lives and what his real earnings are.
15 'MR. LOWE: Well, Your Honor, the point I'm making is
16 {| T can buy - if I'm an artist, I can buy $3.00 worth of paint and .
17 11 $1.00 worth of canvas and paint a masterpieée that may bring .
18 || $20,000 in value. Now, we have $16,000 worth of expenses of
19 || some sort other than Mr. Carter's own labor in this thing, but
20 || we don't know what the house is going to be worth, whether it's
21 || going to be $85,000 or $25,000 when it's done. It appears to,be‘
22 || a very nice looking house and may be worth ﬁuch more. We don't
2 || know what the value of the land is that he owns there.
24 MR. BOYLE:. If Your Honor pléaée, that's'why we supplied
25

the Court with the photographs. The Court can draw its own
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1 éonclusion.--It's a barn type structure with é plywdod exterior.

21| I don't think that anyone in the world would pay $85,000 for it.

3] I don't think anyone in the world would pay much more than what

4 || was pﬁt intb it except the increase that would be added to it by

5| Mr. Cartef's own labor.

6 MR, LOWE: Your anor,.I was looking at a log cabin up

7|l in Greene County the other week that was fbr sale for $52,000.

81| It only.has‘about ten acres with it,

9 ‘THE COURT:F Well, just to stop you gentlemen -- you all
10 || apparently would go.on for some time( but I.réally don't see how-
il I can get much deeper into'this.thing.. There's no thing about

12 || the cost and -- |

13 MR. BOYLE: But I'm leading to sbmething,_Your Honor,

14 1| that was brought up --

15 .MR. LOWE: That's right. I --

16 MR. BOYLE: And we'll soon get there if Mr. Lowe will

17 || stop objecting.

18 - MR. LOWE: Well, I thought you said that you were through
19 || with your‘witness, Mr. Boyle. That's why i objected.
20 MR. BOYLE: Well, I was going to wait until you finisheqd,
21 (| Mr. Lowe, but since you' addressed the point, I'1ll take him now.

22 | Q Mr. Cartef, at the last hearing, did the Judge indi-
23 (| cate that ﬁe would be interested to know wﬁether or not you would
24 |{ relinquish thelrestriction that you have on the house on Williamsp
25

burg Road which is contained in the agreement?
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A I so understood the Court.

Q All right. Have we discussed that since the last
heéring?'

A. Yes, we have.

| ' Q And have yoﬁ concluded that, under the circumstances

you would be willing to relinquiéh the restrictions that you have
on that house on Williamsburg Road?

A Yes. The only intent of the provision restricting
the sale or encumbrance was to insure that the children have a
home and they're with me and I can assure that myself. I think
itéwas stipulated by Mrs. Carter's counsel that she would probabli

never be able to recover custody because of her condition, so I
I

anticipate the children will remain with me and therefore/have ng

reéson tovrequire that Mrs. Carter retain the home which she no
longer needs, so therefore I am willing to relinquish it from
the conditions in that agreement.

| THE COURT: Of course, I take it if you release that
restriction, from what you said, the furniture -- you would anti-
cipate that the furnitdre there would not remain in the home if
it‘was sold or anything of that sort?

| A wWell, I would hope that -- Mr. Boyle and I did not

discués this, but I would hope that Mrs. Cérter's'condition would
permit the cﬁildren to visit with her. Obviously, she's going to

be living somewhere.. I'm certainly not making any demand for ths

y

return at this time of any of the furniture and I would like to
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see her have as nice a place for them .to visit as circumstances
would permit and so therefore I would anticipate that she would
retain the furniture under the agreement and the provisions
théreof‘regérdless of the present circumstances,

MR. BOYLE: Now, witness with you,‘Mr. Lowe.

MR. LOWE: Now, Your Honor, I have to repeat my -- well

let me ask Mr. Carter a question or two and it may clarify things

: CROSS EXAMINATION
ByEMr. Lowe:

| Q Do I understand - you said you'd be willing to -- do
I understand that right now, here in open court yoﬁ are relinquis}
ing this sale condition on the Housé?

A Yes,

Q All right. The figure of $10,896 was given by yoﬁ
with relation to this house. How much land do you own associated
with the house -~ contiguous to the house?

A My wife and I together own this property, Mr. Lowe,
as tenants by the entirety. According to the deed, it contains
113 acres,

i Q Did you own this prior to your marriagé to your pre-
senL wife, did she own it or have you acquired it since your‘
mafriaée?

| A We acqguired it aftér marriage in April of this year.

Q And what was the purchase price of the land? 1In
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other words, what's the land worth?

A The purchase price on the land was $42,000. It was
subject to a First Deed of Trust of $16,500, the Seller took back
a Second Deéd of Trust of $11,000 and the real estate agent
accepted a note for $4200 as his commission. The Second Deed'of
Trust and the note are payable —; the note is payable in five
years, the Second Deed of Trust is payablé $2000 a year.

0 So you paid about $10,300 down on this land? That's
about what your equity value is based on the purchase price?

A That'é correct.

Q Now, you have had no appraisgl made of the house yoﬁ
are building by an appraiser or anyone who is professionally qual
ified to say what the house -~ even if they could say what the
house will be worth when it's finished, have you?

A No, Mr. Lowe, I've been too busy putting‘it.up. It
a little early yet to have anybody look at it.

MR. LOWE: Well, Your Honor, my objection to the ad-
missibility of this is simply that there is no basis of compariso
to the present house because we don't know what the house will be
worth. As I say, he may put $16,000 worth of materials into it
and it may be worth $85,000 when he gets done or $26,000, the sit
that it's located 6n, the land,'the proximity to roads, to water
and all these factors come in and I don't see how we can make any
rational connection to value at this point. I think it would be

immaterial and irrelevant.

1
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THE COURT: I must say that it's difficult for me to
tie this in. On the éther hand, in view of her answer on a state
ment that Mr. Carter has made, I think that I'm going to let it
in to - you‘might say for a better undefstanding of what he's
done. At least, we know the value of -- or we have testimony as
the value of the other propérty ﬁhat he has now in open court
yielded to Mrs. Carter and I certainly don't see any harm at leas
in this evidence. I'ma little at a loss to know just what the
relevance of it is, but I certainly don't see any harm --

MR, BOYLE: We're seeking sympathy, Your Honor ~-

THE COURT: And I think that, in view of all the circum
stances, I'm going to let it in.

MR. LOWE: All right. Am I correct in assuming that
these Deeds of Trust you mentioned are the only encumbrances --
that these other expenses - the $10,896 has been paid and is not
a note or something, in addition to the ones you ﬁentioned?

A I think the $10,896 also includes bills that I have
received to date but have not yet paid all of‘them.

Q Substantially most of the money has been paid, is
thét ~- with the exception of some bills that have just come in
or are there large bills outStanding yet?

A 1 would anticipate that there's probably -- I prdbab
have $2000 in bills.

Q Now, you started to say, and Mr. Boyle interrupﬁed

you - I don't think you had a chance to finish as to how much

ko

T
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stock is pledged or securities of any kind or bonds.

A 1 testified that it's $2,250 in marketable securitie
that I have that are not pledged, and I have $53,172 in pledged
securities §r securities in the margin account.

Q $53,172.007?

A That's correct.

Q $53,172.00 I think you were saying - that you have
this pledged or in é marginal account - margin account for your
broker;. How much 6f that represehts equity value that you have,
either in the amount you've paid to the broker or the amount abbv
what is piedged that it actually secures, if you know?

A I would have to do some calculations, Mr. Lowe. I
can tell you this. I have notes at the Monﬁicello National Bankv
in the amount of $14,145.00, I think. I have notes at'the Citize
Bank in the amount of $13,700.00 and there is stock securing --
partially securing those loans. This changes from day to day.
They've been partially secured for a long ti@e. My present esti-
mate of thé indebtedness against the margin account is $2251.00
so that my equity would be the difference between those figures.

0 So it looks to me as though £he figures you've re-
cited, there was $30,096 in encumbrances against 1$53,l72.00, so
you'Ve got about $23,000 in equity roughly. Is that a ballpark
figure? |

A I would think that's correct, roughly.

Q And, in fact, if you made appropriate arrangements

W
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with the bank and advised them you were going to sell securities
and gave them a first payment on the notes against the securities

there's no reason why you wouldn't be able to sell these securi-

ties if you wanted to, is there? I mean I'm not questioning your|.

business jgdgment, but if you had to sell them, you'd be in a
position you could? | |

A Well, I've testified that the notes at the banks are
only partiélly secured.

Q Right.

A And I would think the banks would object to my with-
drawal of any of their collateral --

Q But, I mean if you gave them security for tﬁe paymén
of those notes out of the proceeds, they certainly Qould allow
you to do it because if you've got $27,000 and you want to sell
$53,000.00 worth of stock and did it in such a way that they
would get their $27,000 first, they certainly would not object
to it, would they?

A No, if I were able to do that. I'm not commercially
insolvent at the moment and I suppose that they wouldn't object.

Q Now, just to clarify, the $20,357;99 that you said
you spent last year on Frances, a substantial portion of that was
for the medical expenses you were obligated to make under the
éupport agreement, isn't that true?

A Well, specifically, -- I think that fequires some

interpretation, Mr. Lowe. I was not obligated to commit her to

4

™+
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Arlington House or to commit her at all and I was taking the posi

tion thét I was not obligated to pick up those payments. Now, if| -1
during 1972, if she had a mental illness and incurred expenses,

I was obligated to pay them. Most of that $9,612.98 was for
mental illness., A very small percentagevwas for anything else,

Q Okay. Now, yoﬁ are an attorney and you have been
since 1963. I presume that you have done ét least some work in
the area of domestic relations and divorce and child custody and
support and that type of thing, that you'fe familiar.with.the
laws in Virginia and thebcases. Is that a fair statement?

A I try to do as little work in that area as possible,.

Q But at the time thét you were formulating, negoti-
ating this agreement, you at least had had some.contact with it‘
and knew the general outlines of the law and definitions and
things of that nature, I believe. You were represehting yourself|,
I believe, in negotiating the agreement, were you not?

A I was attempting to represent myself and I didn't
generally know --

Q You knew that child support does not cut off auto-
matically upon remarriage of a,wifé unleséﬂthere is some specific
provision in that agreement that it does so, don't'you?

A" That's correct.

Q And you also know that child support is taxable to

thé hquand and not to the wife?

A That's correct.
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Q And you also know that alimony cuts off or dd you
knbw that alimony cuts off upon wife's death or remarriage?
‘ A I know that and I know that payments in lieu of
alimony do ﬁot necessarily do so.
0 So that you do know the difference between alimony
anh payment in lieu of alimény as courts have ruled in Virginia,

don't ydu?-—that, while they're both for support of the wife, one

is in the control of a court and cuts off automatically and the

otber is a contractual obligation which does not and is not under
the control of the court, isn't.that true?

' A I don't know that 1'd égree with all of that. My
impression may be erroneous.

Q You understand that aliﬁony -

A I think that tells part of the story.

Q All right, you understand that alimony is support
fo; the wife which is court ordered and that support in lieu of
al@mony in an agreement can be support which is agreed upon that
is for the wife, isn't that true?

A True, if adopted by the court.

Q Well, even if it isn't adoéted by the court, if it's
a contractual obligation, it --

A Cannot be varied by statute.

Q Right. All right, so that in paragraph (15) where

it“says, "As payment -in lieu of alimony and as further support

and maintenance of the children," the plain language there
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inaicatés that the sums set forth in paragraph (15) are to includp
both support for wife - that is the portion which says "payment
in lieu of alimony" - and also the portion for payment of support
and maintenance of the children. That's what the plain language
there would indicate, wouldn't it? |

A Not necessarily, beéause my impression is that pay-
ments in lieu of alimony could haQe been to a third or fourth
pafty, someone not involved at all. It could have involved the
payment of an obligation, I think that a wife in Virginia can
accept increased child‘support as a payment'in lieu of alimony.

I think that I could have agreed to have paid $100 to the Red
Cross and Frances could have accépted it in lieu of alimony.

Q Is it your statement now that‘your intention at the
time you executed this agreement and ever since then was that |
p#ragraph (15) did not contain one penny of alimony or support
for Frances Carter?

A That's correct, but I have to say, Mr. Lowe, as 1've
tgstified to previously -~ I've testified»héw we arrived at that
figure.

| | Q I understand. I understand that, but your interpre-
tation is in legal contemplation right now that provision does
nét prbyide one penny of alimony or support for Frances Carter?

A It was not intended to and I don't think it does.

>Q and, in fact, since this agreement was entered into,

you have filed tax returns based on the fact that this provision
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1 || was a mixture of alimony or support for the wife on the one hand
2 || and support for the children on the other, have you not?

3 | A That's correct.

4 i Q. Now, you mentioned a figure of $9,909.18 total ex-
5 || penses, and I.gather that was for the household of Frances Carter
6 || and the three children durihg a éeriod of time or perhaps also
7|| including yourself during a period of time and that you anticipatpd
8 thaﬁ that same amount of money would be necessary to maintain the
9|| same standard of living following your 5plit-up, is that your -~

10 /| the sum and substance of your testimony on how you used that

11 1| figure?
12 A That's correct.
13 Q And I understand that you contemplated at one point

14 || deducting one-quarter of that as én allocation of the support for
15 || Frances Carter as distinguished from support for the three child-
16 || ren because you did not feel that you wanted to pay any alimony,
17 || but then you subsequently decided to put it back in because it
18 || would lower the overall support for the family unit, is that also
19 /| correct?

20 " A The problem, Mr. Lowe, was how to achieve this tax
21 || treatment of these payments without providing any alimony to Mrs.
22 || carter.

3 Q Right, but as far as figuring out the amount of money,

24 || regardless of how you later decided to designate it, in figuring

out the total amount, you decided to put that one-quarter back in
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1 |lor not to take it out because you realized that that would cut
2 || down the sﬁpport for all four of the people in that household to
3 || three~gquarters of the amount, isn't that true?
4 A. I thought that,if I in fact reduced it,that Mrs.
5 || carter would probably misappropriate what belonged to thelchild-
6 ren,'as she's attempting to.do iﬁ this couft action, and,in order
71| to preclude that result, I did not do it.
8 Q Well, you knew that, for example, in making the house
9|/ payment, that there's no way to split up the house payment into
10 three-quarters for the children and one-quarter for Mrs. Carter,
11 {1 didn't you?
12 | A Well, it.goes a little bit fa;ther than that, too.
13 || There's no way for the three>children to properly or psychologic-
14 il ally, soundly have steak for dinner while their mother does not.
15 Q Right, so that you knew when you figured up this
16 || figure that that money would be being spent on the three children
17 |land on Frances Carter as a family unit, regardless of how you
18 || designated it, didn't you?--whatever the amount of money was you
19 || gave.
20 A 1 assumed that it would be. That was not --
21 Q 1Is thére any guestion in your mind thaﬁ,of this money'
22 || that yoﬁ've been paying, part of it has been used for the support
23 of:Franées Carter since this agreement was executed? 1In fact,v
24| now, de facto, that part of that money was supporting Frances
& Carter by paying'for her portion of the house payment, her portiop
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of the food bills, her portion of the electricity and everything
else? |

A No, thefe's no doubt in my mind of that, or that she
has wsed it.for her own purposes to the detriment of my children
and I've ihvestigated bringing an action to seek 5n accounting.
If determined, I don't believe ie can be dene. Do you want me
to amplify that? | |

Q No, I venture Mr. Boyle may. Let me get back. You

indicated that one of the reasons that you didn't want any alimony

6f‘you don't think there was any alimony intended was because
Mrs. Carter intended to remarry very shortly, if I understood
your testimony, but isn't it true that there was a specific pro-
vieion in paragraph (l15)to cover that possibility that this would
coﬁpletely discontinue upon the remarriage of wife?

A There is a provision saying it would discontinue
upon remarriage, that's quite correct, and 1I've testified as to
the reasons why that was provided.

Q Well, it wouldn't have been necessary to provide no
alimony and for it to be terminated upon remarriage of wife if it
apélied to the payment in lieu of alimony, would it? Either one
or the other would have been sufficient,

A I'm sorry. Would you repeat that?

MR. BOYLE: Were they all in that conditions that you
recited, Mr. Lowe? |

MR. LOWE: Well, I think -- if there was no alimony in
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1 |{ there, there woula be no need to have a payment in lieg of alimony
2 terminate upon remarriage of wife because in_fact there would not
3 || have been any, would there?
4 A You are correct in fact there would not have been
5 ||any, but because of the language that we were compelled by neces-
6 siLy'to use, if we used to creaté the tax tréatment that we wanted
7 to.create, we had to use it -- we had to use the expression "alimépny
8 ||and, therefore, even though alimony automatically terminates on
9| the remarriage, it had to be provided in the;e that the payment
10 lin lieu of alimony ceased. My impression is that payment in lieu
111l of alimony would continue after remarriage.
12 Q All right, now, at one point in your testimony you‘
13 |l said that the second unnumbered-paragraph in the numbered para-:
14 graph (15) which begins, "All payments shall cease," and so forth,
I5 |lyou said, if I have it correct here, that you didn't know why it
16 sé?s, "All payment of alimony" instead of "all payments in lieu
17 of@alimony." Do you believe that that paragraph, in order to
18 effect your intent at the time you executed this agreement, shoulf
19 {| read, "Ail payments in lieu of alimony shall cease if at any time
20 |l the court decrees" and so forth? I Wash't'quite sure what you
ﬁ wefe saying.
22 A I'm not sure, Mr. Lowe, at this stagé whether the
2 pa?ment-— the provision - payment in lieu of alimony should have
24 || been as payment of alimony,.in which case the sécond provision
5 shQuld have read, as it does read, or whether they both should
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1 || have read, "as payments in lieu of alimony." What I am absolutel}y
- 2 || sure of is that there was no alimony intended, that other than
3 || the house, there was no alimony asked and there was no bargain
41l for it and the tax treatment is the only reason why these words
S5 || were put in there.
6 Q Well, the thing I dén't understand about your inter-
7 pretation of that second portion of paragraph (15) is this. It
8 || states that 'all payments of alimony shall cease if at any time
91| any court decrees an increase in the payments for the support
10 and maintenance of the children", but it doesn't say, as I think
11 /| will be consistent with your position, that all payments of alimohy
12 || and child support shall cease if at any time any court decrees
— 13 || an increase in payments for the support and maintenancé. How
14 || can you terminate the payments of alimony without terminating the
15 pafments of child support under your interpretation of this agreef
16 || ment? How could the court break it down undér your interpreta-
17 |l tion? Could you explain that to the Court?
18 | A The fear was that Mrs. Carter would by high living
19 1l run oﬁt of money and attempt not only to keep the payments pro-
20 vided for in the first paragraph -- the fifst part of paragraph
21 1 (15) -- but seek to get increased child support aﬁd maintenance
22 | which is, of course, always before the court. There was a furthejr--
Bz recanized the hazard of putting into the agreement any referenge
2 to alimony when there was in fact none and it was -- what we
5 at;empted to do was to put in thefe every possible condition that
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1 || could arise so that there was no possibility of any‘true'alimony

2 || arising in the future and the one thing that we did not antici-

3 || pate that Mrs. Carter correctly.testified'té was that we did not

4 || ever anticipate either her insanity or that I w uld have custody

5|| of the children. |

6 - ~ Q All right, let me give you - perhaps the best way

7|] to ask this question is this. Go back just prior to the time

8 || when the child custody changed. Let's assume that we're back

9|l when Mrs. Carter still had the children»in her custody and sup-

10 || pose she came to this court and asked for an increase in child

11 || support, says, "I just can't make it." Under the provisions of

12 this paragraph, at that moment,I presume by your'understanding

—~ 13 || of the paragraph, all payments of alimony would cease bécausé

14 || she had gone to the court and asked for an increase. 1Is that

15 yoﬁr interpretation?

16 A That's right. Then the court would be, as it's always

171 free to do, go back and raise or lower, whichever the case may
18 || —— well, the Court could neither raise ror lower the payments for
191l the children. If it raised them thereafter, while the children

20 || would get what the Court ordered, then Mrs. Carter wouldn't get.
21 || a cent of this, too.

22 ' Q All right, let's go back to, say January 10, 1973,

2 || just to pick a date, when you were under an obligation to pay

24 (] $600 a month and the. children were with Mrs., Carter. Now, if, on

25 || January 10th Mrs. Carter had come into court and asked for an
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increase of support for the children which would have put that
paragraph into operation, how much of the‘$600 would have termi-
nated under the provisions of that second part of the paragraph
in your -- |

A All of it.

Q So that all of it wés alimony then?

A No.

Q Well, isn't that what the plain language says and
isn't that what you just finished saying, that the alimony-would
terminate? |

A .If -~ well, of course, if she did that, all the
child support would terminate, too. | |

Q That's not what the paragraph says and that's what
I've been asking you,

A The child support would terminate upon the Court's
decree décreeing other child support.

Q It doesn't say that, though, does it? It doesn't
say all alimony and child support shall cease. It says, "all
alimony;“

A There's no way that I know to provide by contract
that child sﬁpport is going to cease.

Q Well, that's what I'm asking you. How much of the
$600 would terminate? How much of the'$600 was alimony? Or hqw
would you propose to. have the Court determine how much it was?

A The Court can't determine how much of it was alimon
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because none of it was alimony and theré's no -- as far as I can
tell -- I recognize, Mr. Lowe, in all candor, only one argument
thét there's any alimony in this agreement. I don't know whether
I'm testifying or whether I'm arguing against counsel.w In the
text, "Divorce and Alimony in Virginia and West Virginia, which wa
used in the drafting of thié provision, it says, "In Virginia the
Court can modify the child support provisions of a separation
agreement. Therefore, it is arguable that by dealing in child
support and support for the wife, there is no contract. However;
the virginia court might well regard a provision such as that in
the Lester case as sufficiently identifying the amount for child
support for the purpose of holding the contract as support for
wife, " Now; the Lester case provided - it's a United States
Supreme Court case ~- provided for combined payménts, but it con-
tained a proviéion in the post-nuptial agreement that as each
child became of age, a certain pértion of the payments would ceas
and what this text is saying is that a Virginia court might well
regard - and I think it's a good thing - might well regard that
those portions which cease when children become of age are child
suéport. If the Court does that in this agreement, and I surely
hope it does, since all of the payments‘cease when ﬁhe children
have become of age and would have ceased if they had been emanci-
pated the'day after the agreement, it is quite clear, exactly

what we intended, that there was no alimony. The text, "Divorce

[(]

and Alimony in Virginia and West Virginia" is not binding on any
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1 || court, of course, and so in recognition of that possibility that
2 || some court might hold that the original contract as to alimony or
3 atﬁempt to do énything else, the idea was by this second part of
4 || paragraph (15) that,if Mrs. Carter went back to court on child
5 || support, the court would do whatever it deemed proper as to child
6 support.vbut if that-- whatéver éame out of the court as a result
7 || of her actions amounted to more than $600, she got no part of it.
8 || It was all clearly child support.
9 Q All right, Mr. Boyle in his opening statement said
10 || that there was nothing to show that Mrs. Carter was entitled to
11 || a specific amount, but in fact isn't the sum and substance of
12 || your testimony that the reason there were no amounts mentioned
13 || was that that would defeat the whole tax purpose of having.mixed
14 || child support and alimony? Isn't that a fact?
15 A That's correct.
16 Q And isn't in fact your testimony that your understang-
17 idg and belief and intent was that the appor£ionment of the $600
18 || during 1973 would be zero for support for Mrs. Carter and $60b
19 || support for the children?
20 | A Would you repeat that, please?
21 Q Isn't your interpretation and your recollection of
22 || what your intent was when you signed this agreement and ever since
23 || then that the $600 per month which it called for after January 1,
24 || 1973 was apportioned $600 for the children and zero for Frances
N .

Carter?
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A That's correct, if I understand your statement cor-
rectly. The additional -- I mention one argument about alimony
being in.tﬁis agreement. The first year it was provided that
there would be payments of $900 and that, of course, was because
Mrs. Carﬁer would not be working. She needed those additional
funds. I think you could properiy concede that the $300 addi-
tional paid the first year was Mrs. Carter's.

Q But you say that that was not your intent, isn't that
correct? Are you now testifying that youi intent was that part
of these payments would be alimony?

A That was not my intent.

Q Your intent was that it was all child support from
the beginning, wasn't it? |

A .That's correct.

Q Now, you --

THE COURT: Wait a minute now. You're confusing the
Court. That $900 -- part of that would be for the benefit of
Mrs. Carter, wouldn't it?

A Yes, Your Honor, it's true.

Q (By Mr. Lowe) Well, now, how can you sit there and
say that part of the $900 was for her benefit, but not part Qf
the $600? Aren't you now trying to make up your own figures as
you go ‘along? If you're going to take that, haven't you testified
under oath several times that the entire am9unt since the begin-

ning of the contract was all child support?
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A It was all intended to be, yes; sir,

Q Every penny of it? You said in the beginning that
not one penny was supposed to be support for Frances Carter,
didn't you?

A What I said, Mr. Lowe, and what I will stand on is
that I didn't intend to payiany élimony, I didn't contemplate
paying any alimony, I didn't agree to pay any alimony and I would
have litigated and still been litigating if possible. if indeed
demand on me for alimony had been made. |

Q And, in fact, not one penny of this provision of
paragraph (15) was alimony from the beginning, was it?

A Not intended to be.

Q All right. You acknowledge that a part of any of“
the provisions of that, whether $300, $900 or $600 - part of it
would benefit Frances Carter, but that would be incidental. That
would not be your intent that that be alimony or support for her?

A I do acknowledge that and you'vé stated correct--
the situation correctly.

Q Now, you've dealt with some tax law in your practice,
haven't you? Haven't you done some tax law and dealt with the
Internal Revenue Service?

A I very seldom deal with the Internal Revenue Servicd,
but --

QO You've dealt with tax law?

A Yes, I have.

MRS. RUSSELL P. CRANNIS
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; Mr. Carter - Cross ' 10

1 | Q Do you think for a minute that if you ask an opinion

of the Internal Revenue Service, that if I take child support, no

o

3 |lalimony, just child support, and I call it something else, but I
4 t?ll you that it's child support that I can claim as a deduction,
51/do you think for a minute that the Internal Revenue Service would

| _ .
6 allow you to just change the label and change the tax treatment?

7 ‘ A Well, that's exactly what happened in the Lester cas%
8 ||lahd a --
9 ) Q But that involved some alimony, didn't it, and some

10 |ichild support?

11 A But the whole thing was treated just as we have
12 || treated it --

~ 13 i Q Well, I'm giving you a hypothetical question now. If

14 {lyou just took pure child support and said to the Internal Revenue

15 || service --"1've got pure child support." Let's suppose you don't
16 Aave a wife? Let's suppose the children are living with somebody
17 élse and you say this is pure child suppért, but I'm going to. call
18 %t support for my family or support in lieu of child support or
19 || something else, do you think there's any chance that the Internal
20 || Revenue Service would say that you can change the tax treatment

|
2l llof that money by changing the label on it?

!

22 || A I think you have to do more than that.

B Q Okay.

24 | | A I think you have to make it -- let me put it this

2 |ilway -- I don't think tﬁe Internal Revenue Service could successfully

l MRS. RUSSELL P. CRANNIS
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.I'll say do you really believe that they would give you a tax

‘this way. I think on the face of this agreément the Internal

Revenue Service would conclude without any questions that these

‘time with the Tax Court or the District Court either making any

attack this agreement, the tax treatment that resulted as a resul]
of this agreement.

Q You don't think that if yoﬁ sat down with the Inter-
nal Revenue Service and said, "From the inception, it was my in-
tention that zero of this be for support for my wife or alimony
or alimony in lieu of'suppoft - éero.. Every penny of it was
child support, but I decided that by calling it mixed alimony
and child support I would get a tax deduction." Do you honestly
think that they would allow that as a tax deduction?

MR. BOYLE: I object, Your Honor.

MR. LOWE: Well, I think it goes to his state of mind.
I think it's completely relevant.

MR. BOYLE: Well, I'm not objecting to the question;
just the use of the term "honestly." He's under oath and --

MR. LOWE: All right, I -- well, I - it's redundancy.

deduction for that if you told them all that?

A Wwell, Mr. Lowe, I will have to answer the question

payments'were taxable to wife and deductible to husband. 1In the
event they went further than that and challenged that -- this is
rank speculation and I'm just guessing, but I could surely foresd

that the Internal Revenue Service would have an extremely difficy

1t
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allocatibn here between alimony and child support. I don't think
they could do it.

Q All right, now, my.question t6 you was -- maybe --
i'm not suré if you're answering my questiQnIOr not, but my ques-
tion was if you sat down and told them that zero of this at any
time was alimony, in lieu of aliﬁony or support for my wife;
every-penn? of it was intended and has been child support, do you
think then that they would allow you a tax deduction?

A I can't imagine sitting down and telling the Interna

Revenue Service that, but -- I think the circumstances would justv

be morbid.
Q Do you have the question in mind, though?--I mean.
Ehat I'm asking you? Can you answer it?
~THE COURT: Gentlemen, I think we might as well adjourn
?or lunch.
MR. LOWE: Well, can't he answer this question, Judge,
before we leave?
THE COURT: I just don't see how this business about
the Internal Revenue is going to --
MR. LOWE: Well, Your Honor, I'll tell you exactly why;
Eecause we're talking about a question of equitabié estoppel here
and I think Mr. Carter's answer bears strongly on this and I
would ask the Court's indulgence for another moment or two and

let him answer it. I think that this is an important question

1

for our case.

MRS. RUSSELL P. CRANNIS
COURT REPORTER
101 ELKHORN ROAD ;
CHARLOTTESVILLE, VIRGINIA 22903

/03




Mr. Carter - Cross 1(
1 MR. BOYLE: Well, the gquestion here is not what the
2 || Tax Court would do.
3 "MR. LOWE: The question is what was in Mr. Carter's
4|/ mind and I think it's the issue of equitable estoppel; particularly
5|f{ if this case goes on appeal, this is a crucial question. I think -
6 || and I could speculate what his aﬁswer would'be.‘ I think he would
7 like not to have to answer the question, but I'd ask tﬁat he be
8 || allowed to answer the question.
9 THE COURT: What is the question?
10 MR. LOWE: The question is if he told the Internal
11 Revenue Serviée that not one penny of this,was ever intended_dr
12 || ever was alimony, payment in lieu of alimony or support for his
13 || wife, but fhat every penny of it always has been and was intended
14 {| to be child support, whether he really believes that they would
15 || grant him - allow him a tax deduction.
16 | ' MR. BOYLE: Well, that's not a proper question because
17 || one of their alternatives was for payment in lieu of alimony.
18 || He's not taken the position that it was not payment in lieu df
19 || alimony, so the question just doesn't apply.
20 MR. LOWE: Let me just word the semantical issue. 1If
21 || you told them that every -- not oﬂe penny of it was alimony or
22 || support of any kind for your wife, but that every penny of it
23 || always has been and was intended to be child support, do you be-
24 || 1lieve that they will allow you a tax deduction if they knew that?
25 A Aé a practical matter, Mr. Lowe, I think what the
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-nal Revenue could successfully attack this provision.

Internal Revenue agent might do is to see which way it would
result in the most tax collected and that would probably be the

position they'd take. I would repeat that I don't see how Inter-

Q But that's not in answer to my guestion, Mr. Carter.
Do you think that they would alléw you a deduction in that situa-
tion?

A I'm saying I don't know, Mr. Lowe. 1It's a short
ansﬁer. ‘I don't know. 1I'm saying that I don't think théy could
by court action compel any tax result other than that intended.
On the question of equitable estoppél, -

Q ‘well, I - I'm not asking you any questions. If Mr.
Boyle wants to ask you some questions, fhat's fine, but --

THE COURT: I think we miéht as‘well adjoupn for lunch.

'MR. LOWE: All right, sir.

THE COURT: Suppose we come back at two o'clock.

[At this point court adjourned for luﬁch at 12:55 P.M.

and resumed at 2:00 P.M. The proéeedings continued

as follows:]

(Mr. Carter continues on cross-examination by Mr. Lowe:

Q In your income, Mr. Carter, you indicate for 1973
that you anticipate no incomé as a result of your office practice
Is that on the basis of ten months so far that you think for the
entire £welve month fear you'll have a loss or you'll have no

income at allz
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Mr. Carter - Cross 10
1 A That's correct, sir. The reason for that, Mr. Lowe,| --
2 |{ do you want it?
3 Q Yes.
4 A Is because of several reasons. In November of 1971,
5|| I reduced the clients that I accepted because I was very heavily
6 || involved in some negotiatiohs ana potential litigation in West
7|| Virginia. That has continued unabated until the present time.
8 || Also, in the summer of '72, as you well know, I moved back in the
9!| house when Frances was hospitalized and took care of the children
10 || from August until November, virtually without help except occasion-
11 || ally from friends and I found it simply impossible to practice.
12 || That had the effect-of'Qork nét coming in, so there was no backlog
13 || at that time. Referring to this year, I took off in July for the
14 || same reaéon and also to complete work én the house; The effect
15 || of that ;s, I think, as of the moment -II'm showing an income of
16 {| about $400 from practice to date.
17 Q0 Are you back at work now where you're pretty much
18 |} in practice and generating clients and so forth again now?
19 A No, not yet because I've been involved with this
20 {| litigation, I'm still taking care of.my kids. I have to take them
21 || to school in the morning and pick them up in the afternoon, which
22 || is something I.left out. After Frances wés released from the
23 || hospital last November, from then until the end of June itvwas I
24 || who piéked up the kids at school, Elizabeth, and that involves
25 .

taking off from the office at about three-thirty in the afternoon
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specifically. It's from dividends from Lawson Heirs, Incorporated.

Q Now, do I understand that the only stocks or securi-
ties you have are the ones you have mentioned already, about
$56,000 worth total, is that corfect?

A No, sir, that's not correct.

Q Wwhat other securities or capital assets do you have?

A In addition to>thosé marketable securities which I
labeled as such, I have twenty-five shares of stock in a corpora-
tion which I manage and it's not -- it's valued at §$1,000 a share
$25,000.00.

Q What corporation is that?

A Lawson Heirs, Incorporated. It is an incorporated
estate is how it came into being. |

Q So -- and is it your best estimate at this time that
those shares are worth $25,000?

A I don't know how you determine the value of shares
of stock in a corporation which are not traded, not sold. That
valuation has been challenged by Internal Revenue ana accepted
and has been used by either four or five estates, of which at
least three -- no, of which -- it's been used by five estates, of
which four are still in the process of being settled.

Q All right, but in any event, is there income from
this? 1Is this part of the income you mentioned above in dividend|
income? |

A Yes, sir, very high -- it's $5000 of that $6000
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Q All right, and that comes from those twenty-five
shares?

A Yes, sir.

Q $5000 in dividends. That's this past yeér?

A That's correct.

Q Are there any bther'securities or capital assets
which you own other than the things you've mentioned so far?

A No, sir, I don't think so. I did not - and I wish
to bé perfectly candid, Mr. Lowe - I-did not put in that state-
fment, which I'm not sure ~-- has that been introduced today?

MR. BOYLE: No.

A I own some life insurance policies, but they all
lhave my loans against them and my impression is that the loans
‘have eliminated any cash surrender value.

Q Okay. How about estates? Do you have any estates
.of which you are beneficiary that are being settled at this time
and will be or either are providing you income at this time or
lwhich will provide you with any substantial'asﬁets in the next
year or so?

A No, sir, and I would think there is no potential of
‘that in the future. Now, let me clarify that. There is one
estate which is being settled, by which I inherited thirteen
shares of stock in Lawson Heirs which is included in that $25,00(

‘and upon which I made a deposit toward the taxes which would be

assessed against it, but I get nothing else from it.
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Q You have no other income and no other substantial
assets other than those you have already mentioned today?

A That's correct.

MR. LOWE: I have one question for the Court at this
point. I'm not sure how far the Court wants to go into the issue
;of living expenses and thatvtype.of thing for Mr. Carter that we
have provided for Mrs. Carter or whether the Court would reserve
'that for later exorcision if it becomes necessary.

MR. BOYLE: We have an outline, Your Honor, which we
would propose to admit and I wanted to talk to them to interrogatev
Mr. Carter about it. Mr. Lowe.asked me a few moments ago if we
would not allow Mr. Carter to stand aside for Mr. Michie because
he has an appointment. I would ask that Mr. Lowe finish his
direct and then I'll have my cross so that you can bring on Mr.
Michie if you want to.

MR. LOWE: All right, let me jusf check here and I
think I've finished now, but I want to be sure I've got everything.
| THE COURT: I think that ought to come in along with
what Mré. Carter's expenses were.

MR. LOWE: Yes, that's why -- but if Mr. Boyle has it
nice and orderly, I'll let him bring that in.

Q (By Mr. Lowe) Let me ask you this, Mr. Carter.
Duriﬁg the paét year when you - or the last two years, let's say |

in addition to your income which you have specified, have you

received any substantial gifts from members of your family or
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estates or anything which helped you?

A During the past two years?

QO Yes. Gifts as opposed to income, in other words.

A. No, sir.

THE COURT: Why don't we go ahead and let Mr. Michie
testify and you can come back and ask him some more guestions.

‘MR, LOWE: That's all I have in any event for Mr. Carte
right now.

THE COURT: If you'll stand aside, Mr. Carter, so Mr.
Michie -- [Mr. carter stood aside.]

MR. LOWE: I'll call Mr. Michie as our witnesé, Your
Honor.

MR. MICHIE: Your Honor, if I might have one minute wit
Mr. Lowe. 1I'd like to point something out to him.

THE COURT: All right, sir.

MR. LOWE: Mr. Michie wants to clarify an attorney-
client privilege question with Mrs. Carter., I think it'll --
she's in this room and we'll be right back.

THE COURT: All right.

THOMAS J. MICHIE, JR., called as:a witness by the
Complainant, being first duly sworn, testified as folldws;
DIRECT EXAMINATION
Ey Mr. Lowe:

QO Please state your name and your occupation and what
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:your relationship is or was to Frances Carter.

- represented Frances Carter in working out a separation agreement

‘information you can give the Court to support your understanding

A I'm Thomas J. Michie, Jr., I'm an attorney and I

rand obtainihg a divorce from Edwin R. Carter;.

MR. LOWE: May we stipulate that this is Respondent's
Exhibit #2 that Mr. Michie is referring to as the séparation-
'agreement?' |

MR. BOYLE: Certainly.

Q All right. 1In the negotiation of that agreement, I
Ethink tﬁe simplest thing would be to ask ybu to first of all
state whether paragraph (15) of that agreement in your understand
ing.contemplated at least some support for the wife in addition
Eto child support or whether it was all child support or whether

it was all support for wife and then if you would outline what

6f the intent of that paragraph.

A Well, it is my.recollection'from reviewing the file
and ﬁhinking about this matter that that paragraph provides what
I would call mixed alimony and child support. For tax reasons
for Mr. Carter's'benefit, it was all to be treated and is so
treated in the separatioﬁ agreement as alimony. Therefore, in
my own mind I made no distinction as to how much I considered to
be alimony because it was all going to‘be taxable to the wife

and basically what she was interested in would be the total

dollars that she would have after taxes. Now, if I may review my|
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domestic difficulties, extended over a number of months and there
to this question that I have is that I have a separation agree-
left blank but the month was February, 1971, This is a rough

draft of an agreement that was prepared by Mr. Carter himself and

the beginning of it in Mr. Carter's handwriting. It says, "As

share of, but I don't know how much it's going to be and I'm just

Mr. Michie -~ Direct

file and put things into the record, I think it will establish

how I arrived at my recollection. This matter, like so many

were a number of conferences and I would hate to say that my notes

are very complete because they're not. The first note relevant

ment consisting of fourteen paragraphs that had a date that was

there are fourteen paragraphs which are fairly standard and then

there's a fifteenth paragraph which is not typewritten, but just

additional support and maintenance of said children, husband
agrees" and that's all there is to it, It is my.distinct recol-
lection from talking to Mr. Carter when he brought this agreement
to me - he said, "We'll have to work out support"and he may have
said "for the children." He may have made it pretty clear that
he was just talking about the chi}dren, but he said, "I have a

lot of bills and I have this estate that I'm going to receive a

not in a position to say what I can do for the children at this
time." Now, I reviewed that agreement and then I added a pencil
mark of my own on paragraph (16), which I just put down the word

"alimony" which indicated my feeling that I was looking for

alimony as well as child support, whether Mr. Carter was willing
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Mr. Michie - Direct 11
1 || to give it or not. Now, then I have a covering letter addressed
B 9 || to Frances Carter dated February 17, 1971 and I have ~-- let me
' 3 || say for the record that I've just conferred with my client,
4 Frances Carfer, in the presence of her attorney, John Lowe, and
5| in the presence of her mother and she has agreed to waive all
6 || attorney-client privilege. ‘This letter says as follows:
7 Dear Frances:
8|} I enclose a copy of the draft of the separation
agreement. 1I've made some notations and some
9 guestion marks. In general, it looks quite
standard and well prepared. Of course, you will
10 || see that it does not cover the real problems of
amount of alimony and child support to be paid.
11 '
With kindest regards, I am,
12
Sincerely yours.
. 13
Now, the next note that I have in my file relative to this matten
14
has a heading on it that says, "Conference N. Carter," meaning
15 .
Nick Carter, "August 13, 1971" and there are some notes at the
16
top about his probable inheritance of $72,000.00 and the yield
17 '
‘on it and something about Lawson Heirs Co. stock. Then I have a
18 ’
' line drawn across the middle of the page and I don't know what
19 ||
that means. I don't know whether that's a continuation of the
20 ' :
~same conference with Mr. Carter or not,,but the notes that are
21 || _ T |
below that line say, "“Call all alimony. Pay for necessities and
22 :
‘tax on alimony. She pays mortgage, he deeds the house to her,
23 _
he will pay college tuition, he will pay medicals, has no health
24 ‘ ' ,
B insurance." Now, my reconstruction of the meaning of those noteg
25
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isbthat either in conference with Mr. Carter.or presumably shortl]
thereafter I would guess that 1 was agreeiﬁg with Mr. Carter that]
we were deciding on some basic things, but I hate to say for sure
that I was égreeing with Mr. Carter because the notes don't have
at the head of them, "Conference Mr. Carter," but I would guess
that, since they're on the §ame piece of paper, that it was all
‘the same conference and maybe I drew the line through the middle
because the'tOp part was facts and the bottom part were decisions
but this is not necessarily so. But my reconstruction of it
would be that we were deciding to call everything alimony for tax
reasons and that hié idea was that he would éay for necessities
and he would pay that additional tax that Frances would have to
pay by virtue of the fact that these payments were all being
called alimony, that she would own the house and pay the mortgage
on it., In addition to his in effect paying for necessities, he
would pay the college tuition and medicals. Now, what I think --

Q Let me stop you there for a mdment and clarify one
thing, Mr. Michie. When you say'necessitiés -— .

A That's what I was coming to. I was coming back to
that. I think that when I wrote down there that he would pay.fOr
necessities, the idea was that he was going to pay.for'Frances's
necessities because obviously he's ébligated to pay for the
children's necessities, that he was willing to help her out, but

he expected her to get a job and this is my recollection of the

)4

situation, that,first of all, he recognized that for a number of
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;mohths she needed to go to school to get, I think an M.A. or
;something in Guidance and so he was willing to pay more during
;that period ofltime. Thereafter, he was jusf willing to pay for
her necessities; that he didn't think he should have to give her
as much alimony as you might otherwise expect in a situation wher

a couple have been married for a good number of years and had

~children; that he'd expect her to get out and work. That's what

i draw from these notes. Now, coming back to the final agreement]
@tself, and I regret that I have no other copies of drafts that
may have gone in between -- ' there must have been other copies,
?ut I don't have them -- I think the fact that the agreement it-
self says that "all payments of alimony shall cease" --

MR. BOYLE: May it please . the Court, I notice that the
ténor of Mr. Michie's testimony is that he is»reading notes of
h;s in the agreement and attempting to draw conclusions presehtly
éf what these were to be. Now, I think he can testify as to what
ﬁe remembers having been said or agreed to at the time of the -
éreparation of and the execution of this égreement, but cannot
¢ome in and interpret today what the agreement méans or what his
notes mean. Now, if this -- he's -~ I notice - I put something

aown here and he said, "The conclusion I draw from these notes" -
’ possibly

Now, I don't think Mr. Michie can/testify here and now the con-

élusion that he draws now from these notes. If he knows that

that was the conclusion he drew then, then he can testify to it,

but not what he thinks now, nor his views on the agreement now.
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on her feet by that time and on her own?

Mr. Michie - Direct 1]

1 THE COURT: I'm inclined to agree that if all he has
2 || are some notes there and he doesn't remember what took place or
3 1| what his tﬁoughts were at that time, that he can't now sit down
41 and speculaﬁe as to what he possibly was thinking, so I think
S|l if you will just try to show what your notes show and then you can
6 testify as to what you remehber, but don't - I'll sustain the
7 || objection,
8 ‘A Yeah, I'll -~ you'll have to stop -~ well, let's see|
91| now, going to the agreément itself, do you wént me tb try'té re-
10 || construct about the notes?
1 Q Well, let me ask you a couple of questions to go on
12 || here. One of the provisions in paragraph (15) is that supporﬁ
13 1l would terminate upon the emancipation §f the youngest of the
14 || children and one of the guestions that haé been raised is why

- 15 || would that be true of alimony? Was there a reason? Was this an
16 || arbitrary compromise or was this some logic to it or what can you
17 || say about the reason why it would all terminate upon the emanci-
18 |l pation of the children?
19 A My recollection is that this was a compromise; that,
20 || first of éll, as I say, Mr. Carter was unwilling to pay what some
2l || people woﬁld regard as a full measure of alimony, that he was
22 llonly willing to pay for Frances's necessities and, second, that
B lleither this would stop when the youngest child reached majority.
24 Q Would it be fair to say that she was supposed to be
25
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Mr. Michie - Direct 1]
) A fhat's right. That's my recollection of conversa-
21| tions with Mr. Carter, that he had a very stfong feeling that he
3 || was not going to be obligated to Frances for the rest of his life|.
4 Q Mr. Michie, let me ask you,at that time did you
5 || do much practice of tax law as well as other aspects of law?
6 Were'you familiar with the ﬁax r;mificationé of provisibns of
7| agreements and so forth?
8 A Yes, certainly, as --
9 Q I guess you're aware that child support is taxable
10 1| to the husband and alimony taxable to the wife and, as I think
11 || you've already mentioned, that mixed alimony and child support
12 || could be taxed entirely to the wife, is tha£ true?
13 A I wouldn't say that child support is taxable to the
14 || husband-~
15 1 Q Well, not deductible,.
16 A -- or phrase” it that way.
iy Q 1It's not deductible., Is there any way that you .
18 || understand the law to operate as it is written in paragraph (15)
19 || if there was absolutely not one penny of alimony or support for
20 || Frances Carter in there, could it possibly have resulted in a tax
21 || deductible mixed alimony and child support if there was absolutely
22 || no support for the wife mixed in?
23 A Well, if you call it all alimony, yeah. You're ask-
24|| ing me for an opinion of law now.
2 Q wWhat I'm getting at is this, If, in fact, it was
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Mr. Michie - Direct
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all child support --

A Yeah, now, you can call it alimony. The only condi-
tion is that it last either for ten years or that it terminate:
on an uncertain condition and if you have in there, just like
you have here, "upon her remarriage"- you know - just so you call
it alimony, you can take the dedﬁction - as long as you satisfy
those rules,

Q Now, at the time this agreement was being put to-
gether, and the intent of the parties as you understood it and
;were communicating with Mr. Carter,was the intent thaf none of
that money be alimony or did you understand that at least a por-
tion of it, regardless of what amount was allocated, a portion of
it was supposed to be support for Franceé Cgrter?'

A Well, that's‘my recollection, that a portion of it
is what I would consider true alimony. As I said at the begin-
ning of my testimony, I have no notes to indicate what portion
would be considered true alimony and I never bothered to worry
about it because the compromise was that it was all going to stop
when the youngest child reached majority and none of it was going
to stop'wﬁen an older child reached majority, so it was really
irrelevant at that point to figure out what portion would really
be considered alimony.

Q All right. There was never any contemplation of a

situation in which the children would not Yet have been emanci-

pated but would no longer be in the custody of Frances Carter whe
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Mr. Michie - Direct
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could argue that/two out of three children were living with Mr.

| have the home expenses and just in general‘things don't decrease

this was drawn, is that true?

A No, that's true, but we did say that if -~ you know -+
there's one child -~ she was going to get the full amount whethen
there was oﬁe, two or three children, so obviously I suppose you

if

carter, she would still get the full amount,

Q Well, it was just silent as to what would happen if~
A It was silent in that regard. What we were thinking
about there was that as the first and second child bedame emanci-

pated, she would still get the full amount because you'd still

as a child is emancipated necessarily.
MR. LOWE: I think that's all the guestions I have.

Mr. Boyle may have some questions for you..

CROSS EXAMINATION
By Mr. Boyle:
Q Mr. Michie, do you recall Mr. Carter's ever telling
you that qnder no circumstances would he pay alimony to Frances?
'A That's mighty strong language, Mr. Boyle. I hate to
you know - say yes or no, but as I said earlier, I knew he didn't
want to pay alimony. Whether he used laﬁggage that strong or not,
I don't know. |

Q But, of course, we've made no attempt to'repeat what

he may have said to you verbatim, but do you recall his taking a
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Mr. Michie - Ccross
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| have to pay the taxes. And also the word "necessities" was in

firm position with respect to paying alimdny,vthat position being
that he did not feél that he should have to paf alimony?

A Yeah, yeah, he took that positipn.

Q. All right, now, I think you indicaﬁed that your
i‘ecollection plus some thinkipg about it and also from looking at
your notes indicates that hé had'agreed to increése his support,
a support figure that apparently you had been discussing with
him, in order that Frances could pay the taxes; in view of the

fact that the word "alimony" was going to be used, then she would

there without further delineation. I think you'll also recall,
sir, that for a specified period of time Mr. carter would pay
$900 and then it would reduce to $600?

A I'm sorry, I didn't hear you then.

Q. In paragraph (15) you'll recall that it was agreed
that for a particular period of time Mr. Carter would pay her
$900 a month?

A Oh, yeah, right.

Q And then it became reduced to_$600 a month?

A Right .

Q Can you recall, Mr. Michie;~whether or not the $300
per month concession for a limited’period of time was, in fact,
Mr. Carter's willingness to pay for these necessities while Mrs.
Carter was in schoél?

A That's a good question. I would - you know - hate t
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Mr. Michie - Cross
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say that that wasn't the idea. About all I can say is that,if
it was the idea, I should have made that in my notes that he
would pay the necessities for eight months or whatever it is,
wﬁere my noﬁes just say that he will payvfor necessities,

Q Well, I do understand you, do_I not, sir, to say tha
the reason the word "alimonY" waé used in tﬁat paragraph and the
reason it was called alimony was solely for tax. purposes?

A Well, the reason it was all put into one paragraph.
As we all know, often we draw a separation agreement that has one
paragraph on support ana one on alimony, but when you're dealing
with two pafties, one of whom has significant incqme and the
other has very little, it makes more sense to call it all alimony]

Q All right, now, did you say, sir, that it was ih Mr.
Carter's hand - where paragraph flS) was‘to come but had not been
typed on your draft, was it in Mr. Carter's hand, "as additional
support and maintenance of said children?"

A Right.

Q Now, there was no mention of wife or support for
wife in his handwriting, is that correct?

A That's right.

Q And it was in your handwriting that the word was

thereafter written in that blénk space "“alimony," is that right?
A That's right,

Q Mr. Michie, is it correct, sir, that throughout thes

negotiations it was made clear to you by Mr. Ccarter that he did

1
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Mr. Michie - Cross 12
1 || not want‘fhis divorce?
2 A That's correct. He very much Wantedvto continue fhé
3 ||marriage.
4 Q  Is it also cdrrect, sir, that Mfs. Carter was very
5 || impatient about getting both the divorce énd the execution of thig
6 agreément?
7 A I'm sure she expresséd impatience at times,'bﬁt -
8 |l you know - as a matter of fact, this thing did stretch out over
91| nine months or so because - you know - one thing, Mr. Carter
10 || didn't know about inheritance and so forth. Yeah, I can certainly
11 agree that at times she was impatient to get it done, yes. I can
12 || certainly égree that at times she was very impatieﬁt.
13 Q Has Mrs. Carter agrgéd just prior to your testifying)
14 || sir, that you were permitted to testify cohcérning all communica-
15 || tions between the two of you?
16 A That's not up to me. Well, she --
17 Q well, has she agreed -- has she Qaived atﬁorney~client
18 || privilege? |
19 A Yeah, she's waived.
20 Q Was Mrs. Carter in fact _—
2] MR. LOWE: Excuse me -~ as tb the negotiation of this
22 ,agreement.‘
23 MR. MICHIE: Huh?
24 MR. LOWE: As to the negotiations surrounding this
25 || agreement.
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MR. MICHIE: Well, with him. He's asking if she'd
waived the privilege of my - of Qhat I'd said to Frances.

MR. LOWE: Right. Wwith relation.to the agreement I
think you'ré speaking of, aren't you?

A Well, I --

MR. LOWE: I mean I doﬁ't know what other matters Mr.
Michie may have had.

MR. BOYLE: Well, I want to go a bit farther than that.
Perhaps you can ask =--

THE COURT: Well, why don't you phrase your question
and then we'll --

MR. LOWE: Phrase your question and maybe we can --

Q 1Is it a fact, Mr. Michie, that Mrs. Carter during
the process of these negotiations was contemplating remarriage?

A You want me to say what she;s.told.me?

Q Yes.

A WwWell, I don't know that she - you know - I didnft‘
think about that in talking to her about waivihg of privilege,
so I guess I've got to find out about that.

THE COURT: Well, if you feel that you can't answer
that question because of privilege, maybe you could consult with
her again.

MR. LOWE: What -- perhaps then you -~ I'm not sure

what -- it seems to me that Mr.Carter has already given testimony|.

It's uncontradicted at this point that she was anticipating getting
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;remarried. I'd rather -- frankly, she's --
MR. BOYLE: If you'll permit that to stand, it's all

right with me. It won't continue any further.

MR. LOWE: Well, I don't anticipate calling Mrs. Carter

to deny that she said these things. For a number of reasons I'm
not going to call her to cohtradict it.
THE COURT: - All right.
MR. MICHIE: That she was planning to remarry?
MR. LOWE: No, I just don't want to take issue on it.
MR, BOYLE: I have.no further qﬁestions of Mr. Michie.

THE COURT: Have you any more questions, Mr. Lowe?

REDIRECT EXAMINATION
IBy Mr. Lowe:

Q The only thing -- you stated that Mr. Carter at leas
at one point stated in words to the effect that he did not want
‘to pay any alimony. Is it your understandiﬁg that that was not
the final position taken by the execution of this agreement or
that he did believe that the agreement meant no alimony?

A I really would rather not testify aé to what he be-
Elieved at the moment the agreement was signed. ’

Q Well, let me ask you this.
A I just would hate to put words into his mouth, you

know, and say ~- I just think it's too hard to recall --

Q Based on your conversations with Mrs. Carter, was it

t
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Mr. Michie -~ Redirect
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your understanding and as far as you can tell from what your com-
munications were with her, was it her understanding that tﬁis did
lprovide some support for her when it was executed?

A. Well, you know, as I say, that's my recollection,
that part of it was alimony, but - you know - as I say, you look
Iat the whole dollars and cents if that's the wéy things are going
and you reélly don't think much about --

MR. LOWE: Okay, that's all I have.

. THE COURT: Let me ask you this, Mr. Michie. 1In para-
graph (15), the first two references of the first ?aragraph there
are to payments in lieu of alimony and the,sécond paragraph --
it's an unnumbered paragraph.in.paragraph (15), says "all payment
of alimony" rathef than "in lieu of alimony;“ The draftsman just
didn't intend any particular significance_by changing the languagde,
did he?

A All right, I don't think there's any significance
other than carelessness on the part of the draftsman.
| THE COURT: What was the -- the statement in the first
paragraph of paragraph (15) says, "payments to continue until the
death or remarriage of wife."” Did that represent a compromise
you might say?

A Yes, Your Honor. To me -- to me, that --

THE COURT: Then all of that -- that whole sentence is
a compromise?

A Right. Right, I meant to ekplain that again, that I
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) Mr. Michie - | 1:
1 || thought abdut that sentence very carefully because it is worded
2 [|in the alternative, either the children growing ﬁp or the death
3 {|or remarriage, whicheQer first occurs, and you have to have - you
4 || know - an iﬁdefinite event in order for it to be alimony and I
5 || remember thinking about that sentence very carefully to make sure
6 || that Frances was protected becauge I, on thinkiﬁg about it, 1
7 || realized that if she did remarry, then it's true that the payment§g
8 ||would all stop, but since the children would be below the age of
9 hajority, he would have a statutory duty to supéort them and, if
10 || the parties could not arrive at a fair sum, she would always have
11 ||a right to go to court and, since the other alternatives when all
12 || the children became of age, that was,in my recollection, the deal
13 || that that's when the alimony would stop,so that.she was protected
14 [|at either event occurring first.
15 THE COURT: All payments wouldvstop?
16 A All payments would stop.
17 THE COURT: On majority.
18 MR. LOWE: One last question. At the time of the exe-
19 | cution of this agreement and in the intent énd in the discussions
20 || you had, was age 21 or age 18 contemplated.when you made that --
21 |l that was signedé
22 A I guess the Legislature in its wisdom had not changefl
2 || it to eighteen. That was '72.
24 Q Wwas it the understanding of the parties at that time
25

that majority meant age 21?
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AA Yeah, I guess that was the contemplation of the
parties. These kind of things where lawyers write things and
then decide what the_parties were contemplating when they signed
them --

THE COURT: I don't think the effeétive ~-- the change
from 21 to 18 became effective until '72, did it?

A That's my recollection.

MR. BOYLE: That deals with emancipation., starting to
gmancipate. Now that they're - you know - when they're eighteen
they're emancipated.

THE COURT: Any further questions of Mr. Michie?

MR. BOYLE: I have one question.

RECROSS EXAMINATION
By Mr. BoYle:
| Q 1Is it not correct, sir, that ohe of the reasons thaf
the cutting.off of all of this support if Mrs. Carter remarries
is the uncertain event which must be tied with such a parqgraph
‘in order to make it taxable to Mrs. Carter?

A Well, you have to have some uncertain event. You
could have just her death without the remarriage, but either one
would qualify for tax purposes.

MR. BOYLE: I have no further questions.

THE COURT: All right, if there's no objection,then Mr.

Michie is excused. Thank you very much.
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Mr. Carter - Redirect 1
L  [The witness was excused.]
2 [Mr. Carter resumed the stand on Redirect Examinatioh
31| by Mr. Boyle:]
4 | Q. Comments have been made concerning your monthly
5 || expenses in earlier testimony. In answer along this line, have
6 (| you prepared a statement of‘your'monthly expénseé?
7 | A Yes, sir, I have. |
8 || Q All right, have I not supplied Mr. Lowe and the
9|/ Court with copies of that statement?
10 | A Yes, sif, you have.
11 f THE COURT: Let's see, what exhibit will this be?
12 | MR. BOYLE: This would be 10, I believe.
13 [Statement of monthly expenses of Mr. Carter received
14 " in evidence and marked as Complainant's Exhibit #10.]
15 MR. BOYLE: Your Honor, I can review this with him. it
16 ~speaks for itself. Mr. Lowe can examine him on it. I thi;k
17 || possibly that would be the briefest way to handle it.
18 THE COURT: I don't see any reason for him going over
19 1| the whole thing unless—itf Mr. Ler can cross-examine him as to
20 vwhat he wants to ask him about.
21 | Q Yes, sir. Mr. Carter, are you aware of any assets
22 ||l which your wife has?--or your former wife, excuse me - Mrs. Cartefr.
2 A Yes, in addition to the real estate at 1900 Greenbriler
24 || prive and her 1968.Ford Country Squire.station Wagon, she has a
25 ?considérable amount of jewelry, most of which I gave her, includin
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Mr. Carter - Redirect - 1

I | among her jewels an emerald and diamond ring and an emerald

- 2 || bracelet which she inherited under certain conditions under my
3 ||.mother's Will. These rings were appraised two or three years ago
4 :at $5300 ana my guess would be they are wofth -
511 MR. LOWE: Objection to any guess, Your Honor.
6 }' ' THE COURT: 'Don't'use fhat word "guess."
(s A I'm always suspicious of experts, Your Honor .
8 || Q And now that you've released any control over the
9 ihouse which this agreement exercised over Mrs. Carter, she now
10 .has that as free and clear, does she not? .
11 ' A She does, and then shevhas é considerable amount of
12 isilver that was among the furniture and personal property which
- 131 I conveyed to her outright and there are some valuable articles.
14 _She'has,vI would think, a substantial possibility of inheritance
15.:as an only child.
16 || Q She is an only child? . g
17 |1 A Yes, she is.
18 Q Do you have any conception of the approximate fair

19 || market value of her estate at the present_time, the assets which
20 éyou‘ve just described?--the house, the jewelry, the furniture,

21 Ethe car.

22 ||. _ | MR. LOWE: I would.object to thg relévancé, Your Honor
23 ‘although I -~

24 - THE COURT:. I think he's testified to the individual

25 items.
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A&ﬁ. BOYLE: I think he's put no value on the furniture,
Your Honér. I think he has put a‘value on the house to which it
could be calculable and one on the -- a portion of the jewelry,
although not all of the jewelry, and none on the car and none on

the furniture, if I'm not mistaken.

THE COURT: 1I don't know what all their guestioning abopt

his financial worth was --

MR. BOYLE: It wasn't my intention to get into it, Your
Honor, but Mr. Lowe brought it in and I thought since the Court
was apparently --

THE COURT: Since they got the other in, I told him --
but I don't tﬁink he's able to add much to what he's already said|.

Q Can you give an estimate of the value of the furni-
ture? I take it you --

A I would eséimate her total assets, as I know them,
are worth $65,000.00.

| Q Now, Mr. Carter, Mr. Lowe raised I think an important

point and it's one that Mr. Michie touched.bn and that is that
if you did not in fact contemplate paying Mrs. Carter any alimony
and you've explained to the Court why that word was used -- why
then was the money which you were to pay $900, thereafter to be
reduced to $600? You didn't have to pay this. You didn't have
to do this. Why did you do it?

A In comparison to the marriage prior to this time in

the late summer and early fall of '71 when this provision of the
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agreement was being negotiated, things were relatively agreeable
between Mrs. Carter and me. We comhunicated'many times, sometime]
several times a day, and she steadfastly refused to consider any
reconciliation, but we would discuss the kids and we would dis-
cuss problems and we would discuss this agreement. She was still]
in School, we talked about ﬁhat,.we talked’ébout the job that she
was planning to get, and the extra $300 was simply to get her
through until -~ not only through school, but it wa§ my thought
that she wduld probably go to work the following September ; that]
what was then anticipated - and, of course, the $900 payments
would continue until the end of December of that year and it was
my thought that she could probably use that money to get herself
to help get herself another car, but it was just %- I loved her
and I wanted to help her and, in addition to what was called for
in.the agréement, I paid her tuition, paidiher special coaching
classes and paid a considerable number of other things.

Q what other things? 1In the agreement,you allowed her
a credit of $200 a month for a limited period of time on the
charges on your account, didn't you?

A Well, in addition, during that period of time she
was suppbsed to limit her charges on my credit to $200 a month.
She actually -- in cash to hér and in chafges on my account, she
actually spent $2116.83, but of that $2116.83, $482.24 were items

that I just gave her. The $1634.59, the balance, was what she

S

charged supposedly under the agreement, but actually a breach of
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Mr. Carter - Redirect , 1

) it and I didn't discover it until after the year ended when the
2 || bills started coming in. That represents a $934.59 excess over

3 || what she was authorized to spend.

4 | Q' Over the $200 a month?

5 A Yes.

6 ' Q And you did golon aﬁd pay this yourself, did you not?
7 A Yes, sir, I had to. Tﬁey were on my accounts and, if

8 li I did not, my credit would suffer by it. Incidentally, it did
9{| suffer, anyway. She charged some --

10 || MR. LOWE: Your Honor, I =~ you‘know -~ I don't know
11 || what relevance all this is. I know you've allowed a lot of it

12 || in with broad latitude. 1I'd just like to note my continuing

— 13 || objection to the relevance of it. T don't see how it relates.
14 THE COURT: Well, now, what does this relate to?
15 MR. BOYLE: I don't think how his credit suffered does

16 relate, Your Honor,.

17 ~ THE COURT: All right.

18 Q Mr. Carter, let me go on to one other area. Mr.
19 || Lowe in his opening statement indicated that you have not paid

20 || the $600 per month since the children were in your care. You

21 || have indicaﬁed to me that you have paid some months since the

22 Children were in your care. Do you have a record of the monies
23 || which you have paid either to Mrs. Carﬁer or for Mrs. Carter that
24 || were bills of hers during that period of fime when you feel that

25 || you were not obligated, but went on and did it anyway?
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A At Mrs. Carter's written request and authorization,
I acted-aé her attorney-in-fact in arranging for her telephone
service to be reestablished. It had been disconnected for non-
payment and'I paid that. That was $49.02, as I recall, and I
paid her maid for two weeks. Until outside parties moved iﬁto
the house, I gavé Mrs.'Cartér —-.let's see, I -- well, after Mr.
Lowe called you and advised that Mrs. Carter was ill again, I
gave her an extra hundred dollars. I gave her an additional
hundred dollars after that and I paid her an additional $60.00.

I think those amounts were the last two. The $160 represented

eight days in which she had the children, four week-ends, after

she got out of Davis Ward and before she went into Arlington
House.

Q 1Is it correct then that what you did when the child-

ren visited her but were in your custody was pro-rate the $600

over a month's period --

A Yes, sir.

YQ ~-- and paid her on a daily basis for the days during
which she kept these children?

A Yes, sir.

Q I think it worked out to something like $20.00 a daw

A That was consistent with my understanding of the
agreement between us.

Q And, in addition, you paid $125 pendente lite here

approximately two weeks ago, is that correct?
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_ Mr. Carter - Redirect - 1

1 A That's correct.
2 Q what is the total of these monies that you've there-
3 || fore paid since you've had the children?

A)

4|l A Approximately $358.00. I may have neglected some

W

payments, though.

6 ' 0 Wéll, yes, I think fou testified that you paid $100
7 || on one occasion, $100 on another occasion, $60 on another occasign,
8 || $125 on another occasion, you paid Forty-Nine something for the
9| phone bill and for the maid two weeks.

10 A Well, I think your question was whét did I pay during .
11 || the time that I had the children and the first $100 was after Mr.
12 Lowe advised you that Mrs. Carter was ill and that I should take
o~ 13 {| steps to protect my children.

14 _ Q Well, I'm sorry. I didn't mean to phrase my questign
15 || following --

16 A It was.

17 Q Deducting from the $600 per month that you would )
18 || ordinarily have had to pay,had Mrs. Carter had the children, the
19 || monies which you have not paid,but taking a credit for those

20 {| monies which you've just described, how much money would you have

2] paid Mrs. Carter at the rate of $600 per month?

22 A I'm sorry, Mr. Boyle, you've lost me.

23 Q All right, you were obligated when she had custody
24|| to pay $600 a month?.

25 : A That's correct.
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)

6

10

11

12

13

14

15

16

17

18

19

20

2]

22

Q Somewhere along the line you stopped that. When
did you stop that?

A Well, I had paid her for the month of July and she

' was committed on July 26th, I believe.

Q All right, so you did not pay for August?

A That's correct. |

Q You did not pay for September?

A That's true.

Q@ And you did not pay for October?

A That's correct.

- Q All right, now, that's $1800. No&, please add up

the monies which you were nqt obligated to pay, such as the maid
for two weeks, the telephone, the $385 that you've testified

that you gave to her, and subtract that from $1800 and tell us

‘what the answer is.

A $1442.00.
Q All right.

MR. LOWE: How much was the maid for two weeks? I

didn't hear you mention that.

A $13.00 a week, sir. I must correct myself --

THE COURT: Wait a second. $1440 is what you haven't

paid out of the $1800, is that correct?

A That's correct, and I have made a mistake. I --
THE COURT: But from $300 -- well, wait a minute. Wwe

had that $358 before. 1Is that correct?
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B Mr. Carter - Redirect _ 1
1 MR. BOYLE: We had $360 pluSV$49.OO and something. éo
2 || that takes us up to $409.00 and something, plus the maid. $435,
3 || approximately $435 from $1800, about $1365.00. | |
4 MR. CARTER: I have to correct'myﬁelf as to one payment.
5 (| to the maid. One paymeﬁt to the maid was made while Mrs. Carter
6 was'spending the week at Boar's ﬁead Inn when she had left my
711 children there by themselves and she did that bn a -- she left
8 || the house on a Monday morning andldidn't return until the follow-
9|| ing Friday without telling anybody where_éhe was going and the
10 |} maid was supposed to be paid on that Thursday. 1It's in addition
11 1] to supplying -- I also supplied money that I cannot recall the
12 || amount of for food during that period to my children.
13 | Q Was that in July, Mr. Carter?
14 A That was in -- immediately pridr to her commitment.
15 Q So that would have been in Jﬁly?
16 A Yes. I think I probably supplied something like
1711 $50.00 for food.
18 THE COURT: Well, I'm unclear as to what's paid.
19 MR. LOWE: They're talking - as I understand it - aften-
20 || wards. After the children were taken, there was two $100 payments,
21 || a $60 payment, $26.00, $49.02 and the $125 which he paid as a
22 || result of our conference here and I think maybe you slipped a
23 || decimal point or $100 here. I got $1340.
24 MR. BOYLE: Yeah, I did, too, but I think what he's
% saying'now, if I'm not mistaken, is that - I had phrased tlese
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Mr. Carter - Redirect 1:
1 questions regarding what he should have paid.beginning August 1
- 21| and what he did in effect was to pay the maid $26.00 - two 13's +
3 during July,right before she went to the hospital, paid $50.00.and
4 MR. LOWE: All right, in other words, that's -- well,
5 $l340 is basically the same figure you came out with?
6 || | 'MR. BOYLE: Yes. | | |
7 : MR. CARTER: I may have paid some other bills, too, Mr|
8 || Boyle. I can't recall at the moment.
ofl | MR. BOYLE: Right.
10 MR. LOWE: Do you mean you are through, Mr. Boyle?
11l I didn't understand you.
12 | MR. BOYLE: No, I was agreeing with what Mr. Carter
- 13 || said, although I do think I am through;
14 MR. LOWE: Oh, I'm sorry. I thought you Qere still
15 || trying to decide whether you were through or not. I was waiting
16 || for you.
17 \
18 RECROSS GEXAMINATION .
19 1} By Mr. Lowe:
20 . Q Some questions that have been raised - I didn't
21 || understand about the $72,000 inheritance. Is thatAincluded in
22 1l all these figures or is that something elée youfre talking about?
23 A No, sir, that's included.
N 24 | _ Q Oh, okay. Now, as I understénd it, there was a totall
% | income of $6,123 for dividendé, of which $5000 came from the Law%on
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Mr. Carter - Recross
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Heirs shares. Do I understand that so far this Year you have
only received $1123.00 total return on $53,000 or roughly $55,00(
worth of other stocks and securities?

Ay Oh, very generous of you, Mr. Lowe. All those se-
curities -- well, the overwhelmingly major part of them are in
the margin account and tﬁat'représents the net dividends from
the margin account, the net of the interest charged on the
account and which, as you probably know, currently runs-something
like eleven and a half percent.

Q Okay. So, on your interest paYments up here, banks
and other. interest.-I presume -- is that interest on your loan#
and other things? You've paid $185 a month, which is about $220(¢
a yeaf interest, and I gather those are your two notes at Monti-
cello National and Citizens and also -- Qell, there would be a
net out of the interest you paid on your margin account and the
dividends received, which nets to $lldO+. " Is that a correc£
analysis of those?

‘A Well, the $185 figure does not include interest on
the margin account. That's just the interest on notes.

Q Right, these are the notes because the interest nets
out with the dividends at $1100?

A That's correct.-

Q Now, is this - payments on the Fi;st Deed of Trust
and everything - that includes your preSent home you're building,

is that -- that's what that encompasses,'isn't it?

MRS. RUSSELL P. CRANNIS
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Mr. Carter - Recross 1.
1 A Yes, sir. The Deed of Trust'was on the property
2 || when we bought it, so we assumed -- |
3 Q You say your estimated food and debts fo; your
1| entire -~ ié it a family of five now or fbur? I don't know
5 || whether Edwin is living with you or not.
6 A Four and a half, Soﬁetimes he is and sometimes he
71| isn't.
8 Q And automobile expenses - is that exclusively for
9 jou or is that for your whole family?
10 A Seeing Mrs. Carter's estimate of her expenses, I
11 || think that's probably grossly conservative. They were intendéd
12 || to cover not only my wife and me, but alsq my daughter, Finley,
13 || and,when hé recovers his driver's license, my sonf
14 Q Okay. How about the tuition'ahd educational expensqs?
15 || 15 that for one of the children or --
16 A They are for Elizabeth and Finley. Edwin is not now
17 || in school. He's investigating going back to school.
18 Q Okay.
19 .THE COURT: I don't get this. 1Is the tuition and
20 ehucational expenses - is that for tuition at a private --
21 MR. LOWE: At Belfield or something? |
22 A Elizabeth goes to Belfield and Finley goes to St.
23 || Anne's.
24 Q Now, how about -- obviously éome of these expenses
25

relate to your whole family. Do I understand that your present
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Mr. Carter -~ Recross
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wife does work and provide some income to the family?

A Yes, she's employed part-time by my suite-mate,
Lewis Martin.

i Q. And how much income does she contribute to the
family, to these expenses each month?

A I believe about $226, Mr. Lowe.

Q0 That's a net figure? |
? A Yes.

Q Per month. Now, you've got debt service here
eighty -- well, almost Nine Thousand -- Nine Thousand and some
Ddd.dollars. It's quite true, isn't it, that you could sell
gome of these stocks that you own on margin -- or holding in a
margin account and liquidate all of your outstanding debt servics
bbligations, isn't that true?--and still have some left over -
? considerable amount left over.

' A I don't know whether I could liquidate them all or
hot, Mr. Lowe. I somewhat doubt that I coﬁld.

Q0 $27,800 of notes; $4200 note to your realtor - that]
ébout $32,000 total and the Second Deed of Trust of $11,000 --
éhat would make it $43,000 total, so just those -- I'm not talk-
gbout the First Deed of Trust on your property --

A About $3000 to Lawson Heirs.

! Q Pardon?

| A Plus $3000 to Lawson Heirs;

Q I don't think you mentioned that.

MRS. RUSSEL.L P. CRANNIS
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Mr. Carter - Recross
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' $8000 or $9000 left, isn't that true?

| where.

A Well, I am indebted to the corpora;ipn in the amount
of $3000 and payable on demand.

Q All right, that would make a $46,000 indebtedness,
s0 if you héd $53,000 worth of stock, you could liquidate and

eliminate all of those things and come out and still have about

A If that's what it adds up té, sir. 1I've not checked
your é#ithmetic.

Q Well, I'm only -- I'm not saying you necessarily
have to do ﬁhat, but I'm trying to balance out some of fhese
against the assets that you have.

THE COURT: There might be some Sellers --

MR. BOYLE: Might be some capital gains in there some-

Mk. LOWE: Might be.

Q You said that Frances Carter had $65,000 in.total
estimated assets. You're not talking about unencumbered, are you?

A I would have to stand corrected. I wouid have to
net the mortgage off of that and I -~

Q 1Is that about $20,000 equity in the house, would you
say? §$26,000 loan, $46,000 by your figures?--someﬁhing oﬁ the
order of $20,000? |

A I would say she has $40,000 to $45,000 aséets now.

Q And that includes the $53,000 worth of emeralds whigh

you believe have appreciated somewhat and --

MRS. RUSSELL P. CRANNIS
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Mr. Carter- Recross

1
1 MR. BOYLE: §5300.00.
2 MR. CARTER: $5300.00.
3 Q $5300.00 - I'm sofry, I meant to say $5300.00, not
4 $53,000.00.' And the silver and furniture. Was there anything
5 elsé other‘than those items - the house,‘the car, the silver,
6 || the furniture and the'emeraids?‘.
1 A There were otﬁer items of jewelry. I think probably
8 || there's some unencumbered antique china and glassware and I'm
9|| Just estimating on the basis of experience at auctions what
10 || those things might bring. |
11 Q Now, I'm still not clear. You have $233 a month at
12 || your office, $128 miscellaneous office exbenses; you've got some-
13 || where in the vicinity of apparently $400 in office expenses. Do
14 Il T understand that you do or do not anticipate getting back into the
15 || full time practice of law in the next month or'so?
16 A I surely hope to. I think that would depend more on
17 |1 your client than anything else.
18 MR. LOWE: I think that's all the questions I have,
19 || Your Honor.
20 REDIRECT EXAMINATION
21 || By Mr.‘Boyle:
22 Q Mr. Carter, it is a fact, is it not, that if you
23}l were o liquidate all of your securities, marketable securities,
24| you would pay a capital géins tax and absorb the costs of
25

settlement?
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Mr. Carter - Redirect
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erated by serving as attorney for that corporation?

A I would certainly pay that on some of them. I don't
know whether it would bé '‘a net ' 'taxable in .that or not.
Q In regard to the Lawson Heirs stock, is it not

correct that you -- a significant portion of your income is gen-

A Yes, sir.

Q And if you sold that stock, you'd no longer be
attorney for that corporation?

A I would have extreme difficulty with the position if
I sold the'stock, that's true.

Q By virtue of yoﬁr being a substantial stockholder
and an attorney, that you are the attorney for the corporation,
isn't that correct? |

A That's correct.

Q How much of your income is generated by thé fact
that you hold those shares both in returns of dividends and pay-
ments as attorney?

MR. LOWE: I think he said $5000 from the dividends. I
don't think he stated what the attorney's portion --

A I would say I probably.receive something like $8000
a year from Lawson Heirs.

Q $5000 of which is dividends?

A Is dividends, yes.

Q $3000 of which is compensation for your service as

the company attorney?
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MR. BOYLE: All right, I have no further questions,
Your Honor.

THE COURT: Any more questions, Mr. Lowe?

Mﬁ. ILOWE: No, sir.

THE COURT: This utility is estimated at $60.00 a month
What does that include, heat? |

A Yes, sir, heat, telephone, electricity. Those are
just estimates, Your Honor. I have not lately had any experience
with as large a family as I now have. |

THE COURT: All right, thank you. You may sténd aside.

MR. BOYLE: We have no further witnesses, Your Honor.

THE COURT: Have you anyone else, Mr. Lowe?

MR. LOWE: I have no further witnesses, Your Honor.

THE COURT: All right, do you want to take a few minutejs
before you argué? |

f[At this point there was a brief recess, after which

argument was presented by counsel for the parties. .

The Court then ruled as follows:]

THE COURT: All right, gentlemen. This agreement, I
repeat, is ambiguous. I think it's very difficult to construe
paragraphs (15) and (16). I think prcbably in an effort to work
out a compromise and get the maximum benefit from the tax stand-
point, they've distorted the real meaning of tﬁe thing, but I
think that it's clear that, whether you call it alimony or in

lieu of alimony, this obviously calls for support of the children
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There isn't any question about that and I'm going to have to rule
that it calls for some alimony on the part of Mrs. Carter. Now,
I think.it's very clear from Mr. Carter's testimony and Mr. Michi&
testimony that Mr. Carter didn't want to péy any alimony and
didn't think he had any obligation to pay alimony, but I think
that it's clear to me from Mr. Miéhie‘s testimony that a compromi£e
was reached under which first, this payment for one year, during the
year of 1972, pay to wife the sum of $900. Well, now, clearly
that was for the benefit of the wife, call it what you want, be-
cause there's no showing here whatsoever that the children were
going to cost that much more for the year 1972 and then I think
theréafter, according to Mr. Michie's testimony, some part of it
was'alimony, but for reasons best known to thgm - perhaps because
everybody was satisfied with it - they did not spell out what
percentage of it was, but I think that you'd‘have to -- I'd have
to take ﬁhe position that some part of it was alimony, but also
obviously some part of it is for child support and down there at
the bottom of paragraph (15) it provides, "Should either party
hereto desire to change the agreement in respect to child custody
or support and maintenance of said children, the party desifing
such change shall first make an honest and sincere effort to negot
iate with the other with respect thereto as a condition precedent
to apply to the court for such change." But, assuming that were

that
done, the agreement contemplates/an adjustment on the part of

support could be had. Of course, you also have to read that in
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connection with the second paragraph of paragraph (15) where all

payments of alimony will cease if at any time any court decrees

ary increase in the payments for the support and maintenace of said

children otherwise provided herein.

But,I think that obviously a major portion of this it
seems to me was for the children;,but I think Mr. Carter has ex-
plained the tie~in throughout this entire agreement with the
maintenance or the house intact, the furniture and the cost of
maintaining it and, of course, as Mr. Carter testified, at one
point that he had thoughts that really he 6ught to reduce the
$600 by a fourth because of the fact that he wasn‘tbpaying her.
any alimony and that she would benefit from it, but he decided
not to do it because of the fact that he said he couldn't have
his children eat steak while his wife’ate hot dogs, or words to
that effect -~ or his ex-wife.

Now, the choice the Court has here is to work within
the framework of this agreement and really, I don't know that
anybody is really seriously wantiﬁg me to overthrow the agreement
It seems to me I've either got to try to_Qork within the frame-
work of the agreeﬁent or I've got to declare the agreement null
and void and just start from scratch on a consideration of what
alimony, if any, should be paid by Mr. Carter to Mrs. Carter, but
I -- théy have carried out all the provisions of this agreement,

the house has been deeded under the terms of the agreement to Mrs

Carter and now that Mr. Carter has in open court agreed to change
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think -- I don't know that it got into evidence, but I believe we

: 1

i the provision about the sale of it, it mighﬁ well be argued that
21| if she couldn't sell iﬁ and had to maintainvit, that there would.be
3 {| some ‘reason for him to continue paying the $600, but that has
4 || now been chénged by his agreement in open court to permit her to
5 éell it; That being true, it just won't do. It just won't be
6 || equity to require him to support.these children and pay her $600
7!la month. It is financially -- on the showing here today, his
8 || finances won't permit it. Now, it's clear to me that, while in
9 par -- the section -- no, it's the last part of the first para-
10 {1 graph 6f (15), as one child rgaches a majority - becomes seif—
11 1l supporting it's taken to mean - nothing is reduced. Still and
12 |l all, while the agreement does not expressly cover this point, whehn
13 |l all three of the children are taken over by Mr. Carter, it seems
14 1| to me that obviously a material reduction has got to be made and
15 11 T know of no other way to do it than by taking three-fourths of
16 || the $600 for the support of the children since - and I'm reminded
17 || by Mr. Michie's testimony of the necessities - and the way I
18 |l wou ld construe that would be the maintenance of the house and for
19 | the necessities. While the grown person might well under unwritteh
20 || law require more for their necessities; I would construe it to

| 2l {{mean that each one of them Would have an equal part in the‘$600
22 |l and three of them are removed. I would award her $150, and, of
23 coursé, she is gone out of the house and that's the best I can do|
24 MR. LOWE: .Your Honor, excuse me, but one'fact that I
25
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can stipulate that Edwin is over age 18. He's no longer a child
support obligation for Mr. or Mrs. Carter. I think that,under
your theory, the least would be one-third at this point.

MR. BOYLE: But he was at the time of the agreement.

MR. LOWE: But he was in the agreement.

THE COURT: Now, YOu cén argue -- you could argue, of
course; that said payments continue until the death or remarriage

of wife or the emancipation by attainment of majority or other-

wise of all of said children. As far as -- but you caid argue

perhaps as far as Mrs. Carter is concerned, since the support
has been taken over by Mr. Carter, that for all practical purpos€
that amounts to an emancipation, but I think that the fairest

thing that can be done and equitably can be done - and as I say,

I have to operate within that agreement because of the fact that

‘'they have gone too far along to repudiate the agreement and take

a fresh start - is to allow her - and to require the payment of

'$1500 which would be effective from the date that he took over

the children.

MR. BOYLE: Now, you said $1500, Your Honor.
THE COURT: I mean $150.00.

MR. BOYLE: Well, actually, Your Honor, taking into

~account his credits, would we be entitled to take them into

account for payments that he's made since he took over the child-

"ren? I think there were $360 -- let's see, $260 plus $125 - $38]

THE COURT: It actually comes out to $462. I'm inclins

S

3

d
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to think that she ought to have that other $125 as -- I really
intended that that was to be $250 payment. She ought to have
that $125 and then starting from now on, it should be $150 a
month.

MR. BOYLE: So, it starts $150 now and at the rate of
$150 for August, Septémber énd Oétober, it would be $450, and are
we entitled to the two $100 payments and the $60 payment?

THE COURT: I'm going to adjust that by requiring an
additional payment of $125 required by my‘last order which has
never been typed up and the rest of it wouldbcancel out.

MR. LOWE: Yes, sir, it has been typed up and tendered
to Mr. Boyle last week.

" THE COURT: It hasn't been signed then. So, he would
pay $125 -~

MR. BOYLE: $125,

THE COURT: Plus $150 a month from now on until -- now,
on thé majority as I construe it, regardless of what the people
intend as majority when they draw up an agreement, when the.
Legislature in their wisdom changed majority from 21 to 18, I
think that's binding on everybody, regardless of what they thought
hajority was Oor was going to be,

MR. BOYLE: But since his emancipation, even if it’f
not what they thought majority was going to be.

THE COURT:  So when the youngest one reaches 18, under

my theory of the case, that would wipe out the obligation.
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Judgment order - December 26, 1973

VIRGINIA
IN THE CIRCUIT COURT OF THE CITY OF CHARLOTTESVILLE
EDWIN R. CARTER, III,

Complainant

ORDER
Ve
CHANCERY No./7/3
FRANCES M. CARTER, '

Respondent

This day came the Respondent, with her retained
counsel, thn C. Lowe, and also-came the Complainant,
with his counsel, and also came the Guardian ad litem
for Frances M. Carter, John C. Lowe, and uéon the Motions
and Pleadings filed, the testimony heard ore tenus, and
the representations of counsel, the court doth find that
the parties have agreed that it is in the best interests
of the children of the parties and the parties themselves
not to modify the presently existing order of this court
with respeét to custody, to leave the custody of the
children in the custody of Edwin R. Carter, III, until

the further order of this court, the court specifically

reciting that it made no determination on the merits of
the issue of custody, and that this order is made without
prejudice to the rights of either party; for the reasons
stated into the record in open court on the trial of

this controversy the court finds that the parties originally
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ourth of the support called for in parag

intended one f

15 of their separation agreement dated September 14, 1971,

"to be alimohy which would survive the change of custody

of the children from the Respondent to the Complainant,

and to terminate when the youngest gurviving child of

the parties attains age 18.

WHEREFORE, it is ADJUDGED, ORDERéD and DECREED,
that the children of the parties remain in the custody
of.Edwin R. Carter, III, the Complainant, until the |
further order of this court, that Edwin R; Carter, III,
shall pay to Frances M. Carter, the sum of $150.00 per
month alimony beginning immediatély, and shall within 90
days, pay to John C. Lowe $450.00 for attorheys"fees,

and guardian ad litem fee, and this matter is ordered

continued on the docket.

ENTER: </ GEORGE M. COLES

DATE: Dec. 26, 1973

Boyle and Wood
420 Park Street
Charlottesville, Virginia
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John C. Lowe, p.d.

Lowe and Gordon

1111 West Main Street
Charlottesville, Virginia 22903

Seen and objected to:
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John C. Lowe
Guardlan ad litem for Frances M. Carter
1111 West Main Street
Charlottesv1lle, Virginia 22903
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ASSIGNMENTS OF ERROR -~ FILED JANUAR¥ 25, 1974

1. The Court erred in ruling that the Respondent was
not entitled to the full $600 support provided in the

support agreement entered into between the parties.

2. The Court erred in ruling that Edwin R. Carter by
his actions had not opened up the question of alimony for
further determination by the Court in accordance with prin-
ciples of law and equity.

3. The Court erred in ruling that Edwin R. Carter,
was not estopped by his actions ahd statements from denying
that Frances Carter was entitled to full benefits called
for in the separation agreement of the parties.

4. The Court erred in ruling that Frances Carter was
not entitied to a determination of support for herself under
the terms of the agreement based on the needs and resources
of the parties.

CERTIFICATE
I hereby certify that I have fully complied with Rule

5:35 of this Court on July 15, 1974. 7
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