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APPLlCATION TO INDUSTRIAL COMM|SSION-FOR A HEARING ON A
'NON-FATAL CASE, FILED MARCH 13, 1967
- Case of:
Philander T. Lucas, (Employee)
V.

‘Research Analysis Corp. (Employer)

Not being able to reach an agreement as to compensation
in the abbve}styled case the undersigned hereby reSpect-.
fuliy requests the Industrial Comm%ssfon of Virginiavfor
a hearing at a time and place to be fixed by said Commis-
sion in accordance with Section 65-91 of the Virginia
Workmen's Compensation Act,
| I heréby cerfify,that when tﬁé'hearlng ls‘held 1 ex=-
pect to be able to prove the factszin the case as follows:

1. That on the 24 day'of April, 1966, | was injured
by accident arising out of and.ln the course of my employ-
ment while In the émpldy of Researéh Analysis Corp; that -
as a result of my accident | was compelied to quit work
on the 24 day of October; that my émployer had knowledge

' | was notified:
of my accident within 30 days from date thereof; that my

average weekly wages prior to the accident were $440,00

per mo.
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Application to Industrial Commission for a Hearing on a
Non-Fatal Case, Filed March 13, 1967

2. That the nature of my injufy is as follows:
| was turning up clocks for day light.savings time and
struck my right knee on door handle of base cabinet.

3. Place where accident happéned: McLean, Va.

* k * |

5. That | have been paid compensation in the sum
of $ none, | |

6. That as a result of this accident | haQe sus-
tained a permanent injury as follows:

| have a permanent injury to right knee and will
- have surgery on L4/L4/67. |
| 7. That | aﬁ unable to reach an agréement as to
compensafion with my employer for the following reasons:
| have not been offered cdmpensation. The Insurance
Adjﬁster, Mr. Palprey, suggested | take the matter up
with Industrial Commfsﬁion. |

When a date for the'hearing is fixed, | respectful]y
request the Commissipn to lésue subpoenas for the fol-

 lowing witnesses:
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Application to Industrial Commission for a Hearing on a
Non-Fatal Case, Filed March 13, 1967

Dr. N.D. Kravetz, LCDR Address U.S. Naval Hospital,

Bethesda, Md.

s/ Philander T. Lucas
: Employee.

. Address: 10504 Parkwood Drive
Kensington, Md.

Filed: March 13, 1967
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OPINION BY RUSHBROOKE , DEPUTY COMMISSIONER, AWARD ING
COMPENSATION, DATED DECEMBER 18, 1969

PHILANDER T. LUCAS, Claimant

v, Claim No. 902-972

RESEARCH ANALYSIS CORPORATION, Employer
TRAVELERS INSURANCE COMPANY, Insurer

William E, O'Neill, Jr., Esq.
925 - 15th Street, NW
Washington, D. C. 20005

for the Claimant.

Fred C. Alexander, Jr., Esq.
P, 0. Box 1101

Alexandria, Virginia

for the Defendants.

Hearing before Deputy Commissioner RUSHBROOKE at
Alexandria, Virginia, on September 12, 1969,

By application filed March 13, 1967, Philander T,
Lucas made claim for:compensatlon'agalnst Research
Analeis Corporation, alleging fncapaclty for work and
~ permanent injury to his right leg as a result of a right
knee injury sustained by accident arising out of and in
the course of his employment on April 24, 1966,

A hearing was held on this application on June 12,
1967 and on July 10, 1967 a written opinion was rendered

| denying compensationvon account of the claimant's

failure to glve notice of the accident to his employer
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Opinion by Rushbrooke, Deputy Commissioner, Awerding

Compensation, Dated December 18 1969
within thirty days after its occurrence as required by
§ 65-82 (now § 65.1-85), Code of Virginia,

Upon revieQ, the Fulf Commission adopted tHe opinion
and award of the Hearing Commissioner and affirmed his
denial of the claim., Thereafter, Lucas successfully
perfected an appeél before The Supreme Court of Appeals
and on March 10, 1969, the Supreme Court of Appeals
reversed and set aside the award of the Commission and
remanded the case to us ""for further proceedings and
findings in eonformity with the view expressed in the
said written opinion of this Couf;." That opinion, also
dated March IO; 1969, noted that the opinions of the
Industrial Commission made no specific flnding as to
whether the evidence showed to the satisfection of the
Commission that the claimant had made a reasonable ex-
cuse for not giving notice within the time prescribed
by statute nor was there a finding as to whether the
Commission was satisfied that the employer had not been
prejﬁdlced by the claimant's failure to give timely
notice. The Court directed the Commission to make these

specific findings after a consideration of the evidence
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Oplnlon by Rushbrooke Deputy Commissnoner Awardfng
' Compensatuon Dated December 18, 1969

heretofore heard and such other relevant evidence '"as

may be heard."

Following the mandate of The Supreme Court of Appeals,

this case was again set down for hearing at Alexandria on
September 12, 1969 wﬁen additional evidence was taken'
and the case is now before me for determination.

After considering all of the eVidence heretofore
presented and that obtained at the hearlng on September
12, 1969, It is felt that the statement of The Supreme
Court'of Appeals setting forth claimant's original testi-

- mony fairly states the facts with regard to the occurrence
of the accideht and causal connection between the ac-

cident and the resultant torn cartilage of the right knee.

The faets are these:

"The claimant * * * on April 24, 1966,

in the course of his employment while
adjusting a wall clock above a cabinet,
he struck his right knee on a protrusion,
While he suffered immediate pain, he
'thought nothing of it' and sat down for
ten or fifteen minutes to recuperate.

The pain then subsided and he continued
with his work. In May or June he noticed
'a little swelling In the right knee!, and
in July called this to the attention of a
dermatologist who was treating him at the
out-patient clinic at the United States
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Opinion by Rushbfookg,Deputy Commissioner, Awarding
Compensation, Dated December_lB, 1969

i

Naval Hospital at Bethesda, Maryland.
At first the dermatologist thought that
the condition might be associated with
psoriasis, for which he was then treating
Lucas, but when the condition persisted
into October he referred the patient to
an orthopedic surgeon at the same hospital.
On October 24 the orthopedic surgeon diag-
nosed the claimant's condition as a torn
cartilage which had resulted from his
accident on April 24, and so advised Lucas.
This was, Lucas said, the first time that
he was 'able to relate the injury to the
_accident,'

""On November 11, 1966 the claimant wrote -
his employer a letter giving notice of
the accident and injury which, he said,
had occurred on April 24, In this letter
he said that he had not given an earlier
notice because he at first regarded the
injury as trivial, but when the knee
'started to swell and was extremely pain-
ful' he went to the Naval Hospital where
the trouble was properly diagnosed."

Iin its opinion of March 10, 1969, The Supreme Court
of Appeals quotes extensiVely from and relies primarily

upon the case of Maryfand Casualty Co. v, Robinson,

149 Va. 307, 141 S.E. 225, as the basis for its reversal
of the Commission's award. The Court quotes with favor
this language from the Robinson case:

“'* * * The requirement of notlice

necessarily impllies knowledge of the
injury for which claim is made. In
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Opinion by Rushbrooke, Deputy Commissioner, Awarding
Compensation, Dated December 18, 1969

this case it was not only impracticable
but impossible to give the notice before
the claimant first learned of the hernia
through the external manifestation., * * *

"'While the burden of showing a reasonable
excuse for such delay in giving notice is
upon the claimant, after this is shown

to the satisfaction of the Commission,
then the burden is upon the employer to
show that he has been prejudiced by the
delay, * * #1u

After its references to the Roblnson case, the
Court of Appeals In its opinion of March 10, 1969 had
this to éay:‘ |

"The clrcumstances in the present case
are quite similar to those in Robinson.
Here, as there, the claimant employee
first regarded the accident as trivial,
but later learned through medical diag-
nosis that he had suffered therefrom a
serious Injury and then gave the required
notice to his employer. In the Robinson
case notice delayed until the employer
had knowledge of the injury was held to
be excusable,

"In the present case the Commission should
make a specific determination, in the

light of the Robinson case, whether it was
satisfied that the claimant had a reasonable
excuse for the delay in giving the required
notice. It should make a further specific
finding on whether it was satisfied that

the employer had not been: prejudiced by

such delay. These specific findings

should be made after a consideration of the



A9

Opinion bvaushbrooke, Deputy Commissioher, Awarding
Compensation, Dated December 18, 1969

evidence which has heretofore been

heard and such other relevant evidence

as may be heard,.

”ff the Commission should determine that

a reasonable excuse was made to its satis=

faction for the delay in giving the notice,

and that the employer was not prejudiced

thereby, it should make a proper award of

compensation to the claimant. |If, on the.

other hand, it should determine these

issues adversely to the claimant, the

award for compensation should be denied,"

Following the directions of The'Supreme Court of
Appeals and considering the evidence heretofore presented
and that presented on September 12, 1969 in confdrmlty,
with the views expressed in the opinion of the Court of
Appeals, | must find that Lucas has made reasonable ex-
cuse to my satisfaction for his delay inh giving to the
.employer notice of the accident of April 24, 1966. |
am further satisfied that the employer has failed to
offer satisfactory_proof~that it was prejudiced by the
delayed notice.
Having found that Lucas has made reasonable excuse

fof his delay in giving notice of the accident and that

the employer was not prejudiced thereby, | am required

to make 'a proper award of compensation to the claimant."
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Opinion by Rushbrooke, Deputy Commissiéner, Awarding
. - Compensation, Dated December 18, 1969

At the‘time of the1accident on‘April 24,11966, Lucas
was earningfén average weekly wage of $101.50 and it is
so found, It is further found that Lucas was totally
incapacitatédrfor work by reason of the accidentél in=
jury of April 24, 1966, from October 24, 1966 through
'Jhly 9, 1967; The aftending orthopedic surgeon reported
that Lucas was able to return to his former duties as a
night watchman on July 10, 1967 and'although Lucas main-
tains that the employer's physician would not permit his
return on thaﬁ date, we have no evidence from this
~physician to fhe effect that the employer's refusal to
employ Lucas on Jﬁly'io, 1967 was because of the knee
injury. Accordingly, we find that compensable work in- .
capacity ended as of July 9, 1967.

The medical evidence further establishes, and we
find, that Lucas has sustained 15% permanent loss of
use of the right leg as é.result of the accidental in-
jury of April 24, 1966 and it is agreed that such loss
of use was permanent}as of Novembef 25, 1967, the date

on which Lucas actually returned to work,



All

Opfnion by Rushbrooke, Deputy Commissioner, Awarding
Compensation, Dated December 18, 1969

Lucas was, in fact, totally incapacitated for work
from a physjcal standpoint from October 24, 1966 through
Ju]y 9, 1967. There is, however, some evidence that
Lucas was paid full salary during a portion of this time
but it is unclearvas to what company benefits which he
had accumulated in the way of sick leave and vacatibn
. leave were'éharged against him by yirtue of these payments.
If accumulated sick leave or annual leaVe was chafged
to Lucas on account of these salary payments, then such
payments were not made in lieu of compensation and the
employer wbuld not be entitled to any credit on the award
now to be eﬁtered for such payments.

AWARD
An award is hereby entered in behalf of Philander

T. Lucas providing for compensation at the rate of $39.00
per week on account of total work incapacity beginning
October 2k, 1966 and contiﬁuing thereafter through July 9,
1967 when the award on account of ?dtal work Incapacity
shall terminate, A further award ;hall enter in behalf of
Philander T. Lucas providlng for cdmpensation at the

rate of $39.00 per week béglnnlng November 25, 1967 and
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Opinion by Rushbrooke, Deputy Commissioner, Awarding

Compensation, Dated December 18, 1969
continuing thereafter for 26.25 weeks on account of 15%
permanent loss of use of the right leg.

In additfdn to the compensation awarded, the employer
shall pay the reasonable cost of necessary medicél ate-
tention reqqiréd by the nature of the injury sustained.

- From the award of compensation there shall be de-
ducted the sum of $850.00 to be'p?id William E. O'Neill,
Jr., Attorney, Washington, D.c., for his servicesAIn_be-

half of the claimant,
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DEFENDANTS' (APPELLEES’) APPLICATION FOR REVIEW, DATED DECEMBER 29,
BOOTHE, DUDLEY, KOONTZ, BLANKINGSHIP AND STUMP

- ATTORNEYS AND COUNSELLORS AT Law
SARDNER L.Booryr (1873.1964)

ARNISTEAD L. BooTHE

WALLER DUDLEY R POST OFFICE BOX 1101
WiLLiam W. Koonrz FAlrRPAX OFFICE
A.HuGo BLANKINGSHIP, JR. . . 711 PRINCESS STREET PosT OFFICE Box 189
Jonn S. Stump
FReD C. ALEXANDER, JR. ALEXANDRIA, VIRGINIA 22313 4011 CHAIN BripoE Roan
PuiLtp TIERNEY . . FAIRFAX, VIRGINIA 22030

J. Jay CORsoON,I¥

— K .
Janes Howe BROWN, JR. Ixo ©-8600
CHARLES S. PERRY

gﬁﬂfﬁiﬁfégs'”' December 29th, 1969 l _. Fux No. 04034'5

WyarT B. DURRETTS, JR.

.....

P. O. Box 1794
Richmond, V1rg1n1a 23214

“Re: C1a1m No. 902-972 ) ,
" Philander T, Lucas v, . w80 "
Research Analysis Corpo¥dtion ' oY

Gentlemen: \_//./

Defendants, by counsel, hereby-rOte their appeal and
request for review of the Opinion by Deputy Commissioner
Rushbrooke in the above claim rendered December 18, 1969,
and request that counsel be furnished with a transcript of the
hearing of September 12, 1969.° , ‘

Thank',you for your coopei'atio'n and processing of this

request.
. Very-truly yours, |
"~ Fred C. Alexander, Jr. /%
FCAjr/nf

cc: William E. O'Ne111 Jr., Esquire
~ Travelers Insurance Company (B-17 22745)



OPlNION ON REVIEW BY COMMISSIONER EVANS DATED Al
' MARCH 13, 1970 =
‘ PHILANDER T. LUCAS, claimant .
' Ve
REBEARCH "ANALYSIS CORPORATION, Employer o
TRAVELERS INSURANCE COMPANY, Insurer .

 Claim No. 902-972
__MAR 131870 -

v - ... wWilliam E, 0'Neill,. Jr., Attorney -

... . at Law, 925 = 15th Street, N. W.
washington, D, C. 20005, for the

Claimant, R

tFred C. Alexander, Jr., Attorney- ::t
Virginia, for the Defendants. !

N Review before the full COmmieeion at Riehmond,‘v1rgin1e, ;
on March 3, 1970. ' |

o

' Opinion by EVANS. Commiesioner..< SRR

‘ -The full Commission on review affirme the Pindi

. Pact and Conclusipns of Law reacbed by the hearing Co iesioner

in the decision and award dated December 18 1969, and adopt that
“opinion and award as thac/of the full COmmiseion. ;Accordingly,
that decision and award iSJ : o |
Affirmed, = Q t . ;"mj'd'l7 f‘ ”;:,ﬁ :;d;;: .
The attorney fee awarded w1111am B. O Neill, Jr.,Attorney

at Law, waahington. D. c. 19 1ncreased to $950 00 to cover additionel

legal service rendered on review. e a
¢ '-':5. "f . . o
Y S - M )
L ,C .
S .
e ! L
T l. . . ‘ 'F'iz.
- Lo ? ' o
s v L Ly
. KR o T e
e 0 ’ - :n :
| .", b Y .
. Lt . . ¢
¥ . 5 ' A' . .
" ' Y
. [ R 1 .;,"r‘\.‘ v
" ¢ Mg
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TRAVELERS INSURANCE COMPANY'S LETTER DATED MARCH 31, 1970,
SHOWING PAYMENT OF COMPENSATION AND INDUSTRIAL COMMISSION'S
TERMINATION OF AWARD EFFECTIVE MAY 27, 1968

March 31, 1970

Boothe, Dudley, Koonts, Blankenship and Stump
P.0. Box 1101 : _
Alexandria, Virginia

File: B-1722745
Research Analysis Corp,
Re: Philander T. Lucas
D/A:n L-24-66
1.C. file: 902-972

~ Dear Mr, Alexander: ' ;

Attached Is a copy of our insured's letter of March
30, 1970, relative to sick and annual leave taken by Mr,
Lucas as a result of his accident of April 24, 1966. It
appears, therefore, as if no credit is to be allowed,
and that Mr, Lucas is due compensation from 10-24-66 to
7-9-69 inclusive, a period of thirty-seven (37) weeks
for temporary total disability. At the compensation rate
of $39.00 weekly, this amounts to $1,443,00., Mr. Lucas
is also due compensation for 26.25 weeks for permanent
partial disability benefits starting 11-25-67 for a total
of $1,023.75. The total amount due is, therefore,
-$2,h66.75, with Mr., Lucas due $I,516,75 and Attorney
O'Neill due $950.00. Please advise if you agree with
the figures as outllined,

The award also makes reference to the medical ex-
penses. At this time, | have no bills whatever in my
file. By carbon copy, | am asking Mr. 0'Neill to forward
same, S :

- Very truly yours,

Enc, ' s/ P. L. Grandy
PLG:MGP o P. L. GRANDY
Assistant Supervisor
c.c, Attorney William O'Neill
Industrial Commission.of Virginia
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.Travelers Insurance Company s Letter Dated March 31, 1970,
Showing Payment of Compensation and Industrial Commissuon s
Termination of Award Effective May 27, 1968

APPROVED - AWARD TERMINATED

EFFECTIVE May 27, 1968

INDUSTRIAL COMMISSION OF VIRGINIA

BY PWG L-15-70




LETTER ADDRESSED TO THE INDUSTRIAL COMMISSION BY Al7
THE CLAIMANT, PHILANDER LUCAS, DATED FEBRUARY 22, 1971

February 22, 1971

Industrial Commission of Virginia
P. O. Box 1794
Richmond, Virginia 23214
Ref: Claim No. 902-972

Accident: 4/24/66

Philander T. Lucas
Dear Sirs:

My knee has been giving me more trouble during the

past year and I am sure my disability has increased. 1
would like to make application for your further consideration
of the extent of my disability. I will have my doctor send

you a report stating my present condition.

Very truly yours,

Philander T. Lucas
10504 Parkwood Drive
Kensington, Maryland 2079*%

- cc: Mr.v William O'Neill, Jr., Esq.
4660 Kenmore Avenue
Alexandria, Virginia 22304



REPLY LETTER OF THE INDUSTRIAL COMMISSION ADDRESSED TO
THE CLAIMANT SIGNED BY GLADYS M. ALEXANDER, CLAIMS ASSI|STANT
MMQNWEALTH OF V]RG] DATED MARCH 9,1971
OOMTT o i, Nia.

1. E. EVANS, COMMISSIONER
'HOMAS M. MILLER, COMMISSIONER
‘HOMAS P. HARWOOD, JR., COMMISSIONER

b DIVISION  OF CLAIMS

. M. SCOTT. GLEnk C G Jamis, EXAMinew
DEPARTMENT OF WORKMEN'S COMPENSATION
INDUSTRIAL COMMISSION OF VIRGINIA

P. O. BOX 1794
RICHMOND. VIRGINIA 23214

March @, 97!

File Noi. 902.972 . Philander T. lucas -s. Research Aunalysis ¢orporaticn
: Avcident:  4/24/66 (B 177227458

Mr. Philander 7. lacas
10804 Parlwood Driue
Eensington, Marviagd 20708

NDear Sir:

We have vour letter of Pebruary 22, 1971 advising that you would
Pike 1o make application for further consideral ion as te the extent of
your disabildity. ‘The Virginia Workmen's tompensation Act provides that
clivin Tor additionat benefits may be made 1o the Commissicn providing
Such cltaim is made within one year from the date for whick compensiat 1.
was last oaid. oOur fije indicates you were awiarded and paid- compensat ion
to May 20, 1968, In view of this, the mal ing of a Mirther taim at
this time s barrved by the Statute of Limitations. we re;ret ve are
mmable to 2ive this matter ay {urther eonsideration. '

Veryv trulyv vanrs,

INDUSTRIAL COMMISETON o VT2

s
’/‘7 p) ’
. - s
Ly ;/! A P
S Ve (AL Ay
’;‘(‘ . N

i

MY she

cono ME L Wil iAan O Ne T, v, A Toorney:
G0l henmore Avenue
Muexandr i, vireinds 22504

¢



TRANSCRIiPT OF HEARING BEFORE DEPUTY INDUSTRIAL COMMISSIONER A19
WILHOIT, AT FAIRFAX, VIRGINIA, DECEMBER 12, 1973

PHILANDER T. LUCAS, Claimant

V. . Claim No. 902-972 d”i i
. B I"{o" . ,>
RESEARCH ANALYSIS CORPORATION, Emplover RORAN I N
TRAVELERS INSURANCE COMPANY, Insurer vt A
! .t
.Ul ; i tvL' }
' Lottt I Q
Joseph A. Uzabel, Attorney at Law, , \\ .o
ANAQ Teesburg pike, ‘;%}J
Ba1rley's Crossroads, virginia 22041, ' ﬂﬂV’
for the Claimant. _ , D

nrian ", Rhatigan, Attorney at Law,
0"7 Chain Bridge Road,

"airfax, Virginia 22030,

for the pefendant.

Hearing before Deputy Commissioner WILHOIT_at'Fairfax.

Viraginia, on December 12}'1973.

DEPUTY COMMISSIONER WILHOIT:

This case is on the claimant's appliéation; filed
September 10, 1973, alleging”é ch;nge in condition as a
result of the injury sustained April 24, 1966.

Now we'vekhad some little discussion, Mr. Uzabel.

I told vou, in my opinioﬁ, thé,statute of limitation has
run on the claim and, therefore, we have no jurisdiction
in the matter. |

Now would you like to state Briefly your thinking{on

this case?

cjel Statements




MR, ZABEL: )
MR UZABEL | A20

ves. sir.
My position is this: The claimant in this matter .
Mr. Lucas,was injured first on April 24th of 1966. A
clgim was filed some éime subsequent to thaf and there
was a heariﬁg on that claim, which was-- and the results
of that hearing was that the claim was denied. This was
appealed ana-— several times thevéase was aépealed and
set down for a hearing and re-appealed, and the hearing
' finaliy was held, the final hearing which determined an
award-- that aﬁ award would be granted to Mr. Lucas was
finally held at the very late date of March 13th, 1970
and an award was entered.in Mr. Lﬁcas' favérvat that‘time
and he did receive a check on April the 24th; 1970 covering
thap peripd; ﬁow within a vear affer he received that
check and within a year from the time that opinion was
handed down Mr; Lgcas-- As i said, that opinion was
handed down on March 13th 1970. In February of '71
Mr. Lﬁcas approached this Commission by the way of a
letter stating that he, his condition haﬂ worsened from
the time that éward was entered. Now it's true that this
first notice--.this.noticé that Mr. Lucas gave to the

commission did not come within one year from the date

# ctatements
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he was awarded compensation, which my records would seein

to indicate would be July 10, 1967, but, of course. one
year from that would be July 10th 1968. Now at that‘timé
the matter.was under appeal and no award had been made
and it is our contentionat this time that the one vyear
statute of limitations limiting tﬁe time in which the
claimanf éan file a claim based bh change in conditionv
cannot staft to run at least until an award is in
existence,:and in this case an award didﬁ't come into
éxistence until March 13th 1970, and, therefore, when

he filed his.request in rFebruary of 1971 he was within

the one year statute of limitations.

DEPUTY COMMISSIONER WILHOIT:

Well, Mr; Uzabel, I haven't gone through this file
carefullY but according to what my secretary has we have
the application dated gSeptember 10, 1973. You maintain

he filed one beforé that?

MR. UZABEL:

Yes, sir.

DEPUTY COMMISSIONER WILHOIT:

Wwas that the letter you mentioned in '71?

MR. UZABEL:

Yes, sir. Yes, sir. I have some correspondence

#0 Statements




here. | , B 'A22

DEPUTY COMMISSIONER WILHOTIT:

Well I suppose we have it in the file but I~-

MR. UZABEL:

Yes. ;Let me just give you a-=

»

DEPUTY COMMISSIONER WILHOIT:

T have it, February 7-- Wait a minute this is

rebruary 7, '73. That's just a request for a transcript.

MR. UZABEL:

I have.
(OFF THE RECORD)

DEPUTY COMMISSIONER WILHOIT:

The letter he's referring to from Mr. Lucas is

Fébruary 22nd 1971 and I have it in the file.

MR, UZABEL: .  «
ves, sir. That's the notice that we claim is within
the year.

DEPUTY COMMISSIONER WILHOIT:

All right.

Is there anything you want to say, Mr. Rhatigan?

E

MR, RHATIGAN:
TWO items,-Mr; commissibner. First of all it's our

position tha£ undef the applicable section of the virginia

, # statements
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Workmen's Compensation Act the claim is clearly barred

by the statute of limitations contained in that section,
65.1-99. The key language in that section is "No such
review shall be made after twelve months from the last
day for which compensatibn was paid pursuant to an award."
They don'£ say twelve months éfter an award. Tt says
twelve months after the last day for which compensation
was paid.i Secondly, if this partlcular change of condi-
tion did ébme about or alleged change of condition 4aid
come about within that year's.time, the claimant certainly
had the opportunity, and as a matter of fact, was repré?
sented‘by counsel during this particular time and had the
opportunity to re-open the record or at least apply to
re-open the record and ask that additional evidence of a
worseninq‘orAalle;ed worsening of his condition be intro-
duced. This was not.done. He was uﬁder the advice of
;;mpeteht counsel at the time, Mr. o'ﬁeill, and this was
not done and it would be my contention’that under either

of those two particular points, the claim should be barred..

case concluded.

.acm 12/13/73

# statements
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OPINION BY WILHOIT, DEPUTY INDUSTRIAL COMMISSIONER,
DATED DECEMBER 18, 1973

VIRGINIA:

IN THE INDUSTRIAL COMMISSION

PHILANDER, T. LUCAS, Claimant

V. . Claim No, 902-972

RESEARCH ANALYSIS CORPORATION, Employer
TRAVELERS |INSURANCE COMPANY, insurer

Joseph A, Uzabel, Attorney at Law,
6049 Leesburg Pike

Balley's Crossroads, Virginia 22041}
for the Claimant.

Brian H. Rhatligan, Attorney at Law,
L4057 Chain Bridge Road, '
Fairfax, Virginia 22030,

for the Defendant.

Hearing before Deputy Commissioner WILHOIT at
Fairfax, Virginia, on December 12, 1973.

Philander T. Lucas sustained an injury to his right
leg by accident April 24, 1966 while employed by Research
Analysls Corporation receiving an average weekly wage of
$101,50.

This clalm was originally denied by this Commission
and appealed to the Virginia Court of Appeals where it
was remanded for additional evidence.

The case was heard the second time on September 12,

1969 and as a result of that hearing an award was entered
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Opinion by Wilhoit, Deputy Industrlal Commissioner,
Dated December 18, 1973

December 18, 1969 providing the c}aimant compensation at

the weekly rate of $39,00 for total work incapacity be-

ginning October 24, 1966 through July 9, 1967 and for

15% permanent partial loss of use of the right leg, be-

ginning November 25, 1967 and continuing for a period

of 26-1/4 weeks. This award was4reviewed by the full

Cémmission and affirmed byvthe Commission on March 13,

1970. |

The award was paid out on May 26, 1968.

The case is now before us upon the claimant's appli-
cation filed Seﬁtember 10, 1973 alleging a change in
condition as defined by § 65.1-8, Code of Virginia.

The party alleging change in condition has the

burden of proof. J. A. Foust Coal Co. v. Messer, 195 Va,

762, 80 S.E. (2d) 533.

| The claim is defended by the employer and its insurer
on the grounds that the application is barred by § 65.1-99,
Code of Vifglnla, In that it was hot filed within twelve
months from thejdéte for which compensation was last paid.

It is the claimant's position that he wrote a letter
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Opinion by Wilhoit, Deputy Industrial Commissioner,
' . Dated December 18, 1973

to this Conmission February 22, 1971 which would suffice
as an application for a hearing and said application was
filed within twelve months from the March 13, 1970 re-
view opinion of the full Commlseion affirming the December
18, 1969 award and that the claimant need not do more.

The employer and its lInsurer avers that this Com-
mission is without jurisdiction fo enter an awafd by
virtue of § 65.1-99, Code of Virginia, which reads as

follows:

"Upon its own motion or upon the
application of any party in in-
terest, on the ground of a change

in condition, the Industrial
Commission may review any award

and on such review may make an

award ending, diminishing or increas-
ing the compensation previously
awarded, subject to the maximum or
minimum provided In this Act, and
shall Immediately send to the parties
a copy of the award. No such review
shall affect such award as regards
any moneys paid but no such review
shall be made after twelve months !
from the last day for which compen-
sation was paid, pursuant to an award
under this Act."

Limitation of time Is jurisdictional and the juris-

diction of the Industrial Commission cannot be enlarged
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Dated December 18, 1973

by "judiclal inclination", Robinson v. Nello L. Teer
Co., 45 0.1.C. 209. |
Section 65.1-99, Code of Virginia, provides the
time in which the injured employee must ekercise his right
and deprives the Commission of jurisdiction after the

expiration of sald time. Bristol Door & Lumber Co. v.

Hinkle, 157 Va, 474, 161 S.E. 902; Wise Coal Co. v.

Roberts, 157 va., 782, 161 S.E. 911, The exception would
be a waiver of the one year time period by agreement of

the parties. Binswanger Glass Co. v. Wallace, 214 va, 70.

Whether or not the claimant has experfenced a change
in condition as defined by § 65.1-6, Code of Virginia,
as a result of the injury sdstalned April 24, 1966 Is of
no moment as the application before us was not filed within
one year from the date for which compensation was last
paid pursuant to an award. Therefore, this Commission
Is powerless and without jurisdiction to enter a sub-
sequent award. We so hold.

Accordingly, the appllcatlen must fall and hereby
is denfied.

The case is ordered removed from the docket.
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IN THE INDUSTRIAL COMMISSION OF VIRGINIA
PHILANDER LUCAS, Claimant |
v.  Claim No. 902-972

RESEARCH ANALYSIS CORPORATION, Employer
TRAVELERS [INSURANCE COMPANY, Insurer

Brian H, Rhatigan
Attorney at Law

4057 Chain Bridge Road
Falirfax, Virginla, 22030
for the Defendant

REVIEW before the Full Commission at Richmond,:
Virginia, March 5, 1974,

MILLER, Commissioner, rendered the 6pinion.

This case comes on the_appliéation on behalf of the
claimant for review to an oplinion of Deéember 18, 1973
denying the élaimant's application and dismissing the
case upon finding that the appllication on ground of change
In condition filed September 10, 1973 Qas'not filed with-
in one year of date for which compensation was laét paid
(to May 26, 1968).

From the record it is manifest and found that as no
application was filed within one year of the date for

which compensation was last paid, the Commission Is now

without power or legal authority to enter subsequent or
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further awards for benefits or‘furthef entertain this
case.

Accordingly, the findings of fact and conclusjions
of law coﬁtained on the opinion below are hereby adopted
as those of the full Commission on review and the opinion
‘of December 18, 1973 is

AFF IRMED .
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ASS IGNMENTS OF ERROR, FILED BY CLAIMANT'S (APPELLANT'S)
COUNSEL MARCH 29, 1974

BEFORE THE INDUSTRIAL COMMISSION OF VIRGINIA

PHILANDER LUCAS,
Claimant
| CLAIM NO. 902-972
V.

RESEARCH ANALYSIS CORPORATION, Employer
TRAVELERS INSURANCE COMPANY, Insurer

* K ok
‘Assignments of error are the fOIlowing:
1. The Industrial Commission erred in finding that
as no appllcation was filed within one year of the
daterfor which compensation was iast paid, the
Cannission‘ls without power or legal authority to
enter subsequént or further awards,
2. The Industrial»COmmission erred in its finding
that the Iimitgtion of tfme as set forth in Section
65.1-99, Code of Virginia, 1950 as.amended,.is
jurisdictional and deprives the Commission of juris-
diction twelve months after the last day for which
compensat fon Qas pald,

3. The Industrial Commission erred in not finding
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Asslignments of‘Error, Fiied by CIaImant's-(Appellant‘s)
' Counsel March 29, 1974

the employer and the insurer estépped to plead the
time limitation prbvislon of Code Section 65.1-99,
L, The Industrial Commission erred in literal
application of the limitation of time set forth in
Code Section 65.1-99 when the date for thch com=-
pensation was last paid had been fixed retroactively
and initfally determined to be a tiﬁevthat expired
more than twelve months before the date such awérd
was first made.

William M, Kabler

Counsel for claimant

103 South Saint Asaph Street
Alexandria, Virginia 22314
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ORDER OF SUPREME COURT OF VIRGINIA, IN RICHMOND, AWARD ING

APPEAL, DATED JUNE |0 1974
VIRGINIA:
In the yuﬁx/@m,e (goa/x[ 0/ 7&7&/@«& held ot /%e 87 ufpreme Cowrt Ju&é/&ny n lée

%@ O/Mwndon Monday  ¢4e 10th dayq/ June, 1974.

Philander T. Lucas, ‘ ' Appellant,
against  Record No. 740337
| Research Analysis Corporation, et al,, Appellees.

‘From the Industrial Commission of Virginia

Upon the petition of Philander T. Lucas, sometimes known as
Philander Lucas, an appeal is awarded him from an order entered by
the.Industrial Cémmission of Virginia on the 15th day of March,
1974, in a'certain.proceeding then therein depending, wherein the
said petitioner was claimant and Research Analysis Corporation and
another were defendants; upon the petitioner, or some one for him,
entering 1nf6 bond with sufficient security before the secretary of
the Industrial Commission of Virginia 1in the penalty of $300, with
condition as the laﬁ directs.

A Copy,

Teste:
k@w/m/

Clerk

4
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