ASTVa 806

s wWN

wn

IN THE SUPREME COURT OF VIRGINIA

7 JOE COOPER -  APPELLANT

. V.
8| MARY E. COAL CO., :
ET AL . APPELLEES

RECORD NO. 740335
10 : APPENDIX TO BRIEF

1
12

13

14

15 |
16
17
18
.19
20

2t |

23
24
25

SMITH, ROBINSON & VINYARD
ATTORNEYS AT LAW, INC.
180 EAST MAIN STREET
ABINGDON, VIRGINIA 24210




1 B IN THE |
SUPREME COURT OF. VIRGINIA
2 .
3
4 .
5 | JOE COOPER~ | PETITIONER
6 :v;
7 | MARY |E. COAL CORPORATION and -
OLD REPUBLIC INSURANCE COMPANY - RESPONDENT
8 :
9|
10
Wy
12 APPENDIX
13 |,
14
15
16 | ’
17
18 |
19
20 | S, Strother Smith, III, Esquire
Robert Austin Vinyard, Esquire i
21 | Smith, Robinson & Vinyard
Attorneys-at-Law, Inc.
22 | 180 East Main Street
23 | Abingdon, Virginia 24210
24
25

SMITH, ROBINSON & VINYARD
ATTORNEYS AT LAW, INC.
180 EAST MAIN STREET
ABINGDON, VIRGINIA 24210

U S




i

10
1"
12
13
14
15

16

17

18
19
20

21

23
24

25

JOE A. COO

'S. Strothe

P. 0. Box

' Nortjon, Vi
for |the Claimant

N. D. Stre
Grundy
Virginia
for |the De

ginia, on

 testimony

| MR, |SMITH:

come

(Off

MR, |STREET:

MARY| E. COAL COMPANY, INC. and/or
MARY| E. COAL COMPANY, Employer
OLD REPUBLIC INSURANCE COMPANY, Insurer

'Mr. Cooper was first told on April 2, 1972, so it would

Checking the medicals--

PER, Claimant

Claim No. 281-811

r Smith, III, Esq.
311 :
rginia 24273

et, Esq.

fendants

Hearing before Commissioner EVANs; at Grundy, Vir- - i

October 31, 1973.

All witnesses having been duly sworn, the following
was taken:

Your Honor, this is an occupational diseaSevcase;;

- but it would still be under the old 1971 law.

the record)

- Coal

5

SMITH:

We would like to file the wagefghart'for'Mary'E.

Company, Inc.

No objection to that, Your Honor.

Statements
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MR.

STREET:

And we would like to file a letter from the Depart-
ment of Health;'ﬁdueation and Welfare, dated June 22,
1973, to Mr. Davis. | |

SMITH:

 Your Honor, we very strongly object to the intro-

duction of that evidence or anything to do with it.

COMMISSIONER EVANS:

MR.

On what grounds?

STREET: i o . , .

Wait a minute, let me get 1t filed and you can ob-
ject to all of it.  And its attachments in response to.a
letter dated June 19, 1973 from Mr. Davis, which we

would also‘like'to file.

MR, SMITH:

g Your Honor, we object to that - we den't object-to
the letter from Mr. Davis, but we do objeet to the let-
ter from Mrs; Popovich on the following grounds: Number
1, that no letter was sent_to us - .that no letter was
sent to social securiﬁy'until after one year'had run
from the tlme of April 2, 1972 therefore; it would have
been 1mp0331ble for us to have amended our pleadlngs

On the grounds number 2, that we. were mnot informed of
any letter going to social security until October 23,

Statements
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1973, just about a week prior to this hearing. And
grounds'number 3 that it is a violation of Federal law -
for any records of the Social Seéurity Administratioﬁ-be
made available to'anybody without releasé. As a matter
of fact, I - the man's own.lawyer sometimes can't get
the records and we had no access to this evidence, wé

had no way of knowing the date that the original x—ray“v

| was taken, we feel that if Mary E. Coal Company or its

carrier was going to say that'they_wereﬁ't the empioyer-'
at the time the x-ray Was,taken, that they should have;.-
gotten the evidence, that they éould have done so pfior
to the time that thé“statdﬁe of limitations had fun and
notified us so that we could have amended our applica-
tion. We had no wéy of getting'the evidence, this is
not something thaf is Mr. Cooper's fault, it is not some}
Ehing that is our fault, i am very highlyfiﬁdignant that
the Social Security Administration would make this in-
formation available and I intend to do whatever is"

necessary to see that this doesn't happen again. I'm

- not trying to hide evidence, I just don't think that it

is fair or proper for the defendant to have_information_
which bears directly on the man's cléim.and not make it
available to him. o | | o
STREET:

Statements

-3-

SMITH. ROBINSON & VINYARD
ATTORNEYS AT LAW, INC.
180 EAST MAIN STREET
ABINGDON, VIRGINIA 24210




“,0.

1
12
13
14
15
16
17
18

e

20

21

24

25

It ‘seems to me that Mr. Smith's statement is con-

‘tradictory, he doesn't want to hide information, he T

doesn't want this information in.

MR. SMITH:

I don't think its‘fair for it to be in when the in-;
surance carrier, if we gotvthe:infOrmation could have
gotten the same information when'it,was put on‘notice
and could have notified us tpat Qhey would not'be the
carrier so that We could have amended ouf.applicatién

and I think that they waived the right to make any. .cladm|

lthat it was mnot the right compény when they'failed to

let us know about it-in time to amend our application
for hearing.-

TREET :

Well, of course, as the Commissioner knows--

. SMITH:

And by the way, Your Honor, I would like a copy of
this.transcript so I can ask social securiEy.about it.:

TREET:

The letter from the social security pebplé is dated

| June 22, 1973. Mr. Cooper, according.td_his éttofney’s

own statement, got his diagnbsis on April 2, 1972, so

|the limitation had run before we got it, there's nothing

we can do about 1it.

Statements
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MR. SMITH:

MR.

You could have gotten it:a year or six months be-

fore. That's the point I'm making.

STREET : 7
‘ Why didn't you get it, Strother? ,v
Because we didn't know that it was available.
MR. STREET: -
_ I.didn't either:
MR. SMITH: T o RN

?

All right. And I have not been able to get infor-
mation for my own clients f;om'social security and how.
Mr. Weldon Ridge can get it I don't know because he cezx-

tainly didn't have a release to get it from social

»Asecurity or if he Hig I want to know it. Did you have

d release to get it from social security?
MR. RIDGE: :
A I'm not testifying.
- (Off the record) |

| The other objedtioﬁ that-I have invany_evidence as
to when'this X-ray was taken was that.tﬁis Commission
and the Supreme Court of Appeals-of Virginia and the
Legislature of Virginia, has always, in every single 

Statements
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the man doesn't know anything about the x-ray'until he

case, dated back to the date that the information was
communicated to the man and the idea of predicating a ?
claim ; saying-that you can't g; - that you 10se'your'
case because the trial is held eighteen months after the
man is told that he has thé‘claim and a year after he .
has filed his claim and, therefore, he has no way of
knowing that the comﬁany has any defense, or it's a de-
fense that he knows absolutely ndthing-about, I thiﬁk

it is wrong, I think-it is unjust, I think it is unfair.

Furthermore, I think that whepn you have a, situation wher:

is informed of it, that you cah't'go behind the date hge
was informed of it period.  Now, we all know that everyg

one of these mines that these men work in contribute to

the only reason that the responsible employer is named

as the last employer in the case is that the Commission

the last Legislature recognized that in saying that the

Commission could set up standards for prorating the lia-

that "a-ha" we aren't liable for the thing when this is
the company that the man worked for when he got his no-
tice, I don’t think he can go behind that notice under

Statements

the dust situation, they contribute to the disease. Now

W

has to have somebody to go against. As a matter of fact}

bility and the idea of introducing evidence on the basis

-6~
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MR, STREET:

the ex post facto or any other doctrine, fairness, or

constitution or otherwise, you can't go behind the date
that he first knew about it because you can't hold him

responsible for that.

S

SMITH:

client and he ought to be able during his initial meetin
meeting

or second meeting or whatever/he has to get the infor-
mation that we have to write all over the country to get
And he talks about "ex post facto," how would it be toy
make Mary E. Coal Corporation pay for a claim when the |
man never had worked-for them when he had the x-ray -

taken. How would that be as to Mary E. Coal Corporatipn

there are two sides to it.

g He had worked for them when;he was told and there
is no questlon ‘I don't belleve that he was subjected to
the same dust with Mary E. Coal as he was subJected to
for any other coal company and that the only reason for-
holding Mary E. Coal Company or for holding the last em-
ployer liable is simplylas a matter'of'eonvenience.to.th<
Industriai Commission southat they cohld say who will be
liable when eome of these men skip from one employet'to

another, employer to another. And if this type of thing

Statements
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STREET:

¢an happen, then the only way we can go is to have some

kind of system where the Industrial Commission has to -
prorate it between every émployer he has ever worked witl
for more than ninety days for:surelyvevery employer that
he has worked with for more thanvninety days 1is at least
partially responsible;tl'm talking about working in the
coal mines. And this is a matter of convenience to the
Industrial Commission and it?shoqid not allow a man to-
lose his case as a matter of convenience simply and
solely because he was. employed by one company when he . .
was informed of his disease, but had been eﬁployed by

another company-when~he took the x-ray.

|5

Well, Strother, I let the statute of limitations
run on a claim one time because it was my fault and you |
know what I did, I just went ahead and paid it.

SMITH:

I didn't let any statute of limitations run, I
didn't know it, and I couldn't get the information and I
want to know how Mr. Ridge--

RIDGE:

Did you try to getbit?

SMITH:

I've tried to get it before--

Statements
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RIDGE: '

You didn't try to get it then. L

SMITH:

e g

I've tried to get it before. I don't know where
you got the name, Mrs. Popévich,_I'd like to know that..

- (Off the record) o - <

- COMMISSIONER EVANS:

There was a release signed by the claimant to re-

lease the information for them to have been allowed to

have been offered. ~ : . ' _ . Is

STREET :

Either by the claimant or his attorney.

_ SMITH: | .- . R
Not by the attorney I assure you. -

STREET :

- One or the other. .

SMITH:

It was by the claimant. . o s

000 - 000

20 | JOE A COOPER, CLAIMANT
21 | BY MR. STREET:

22 | Q v' Mr. Cobper, in 1970, I believe ?ou_werezﬁorking fot
23 | Enterprise Mining.Compény? |

24 | A Yes.

23 Statements -

(. ‘ Joe A. Cooper, Claimant
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Q Did they send you to have a x-ray?

2 A . Yes. |
3{Q Do you recall having that x-ray?
4] a I don't know whether it was in '70 or '69.
‘5 Q Okay, but you.did Have an x-ray in "69 or '76 that|
6| Enterprise sent you to get? |
7| A Well, they didn't sent us;.we just - we all went
8 on our own and took X-rays. .
slaq In '69 or '702 |

10| A ‘, Yeah, I don't know whether it was '69 or.'70.
1mlqQ Did_yoﬁ ever have - that's all.

| - |

12 { BY MR. SMITH: - S | 5 b I
131qQ | . Mr. Cooper, did you ever hear any word from ‘- that]|

14{ : you knew was from that x-ray?' - |

15 Ar Yes, I'heaf&.;< |

16/Q |- When did you hear?

17 | A - Well, just to up and say, I can't recollect what

18 time it was when I heard. |

19 | BY MR. STREET:

20 | Q | Was it a letter from the Department of'Héalth, Ed-
21 - ucation, and Weifare? | |
22 | A ' Yes, it was. _
23 | Q And'you knew thaﬁ was from-the X—ray that.yoﬁ topk
24 in '69 or '70 when you was working for Entérprise?
25 .

Joe A. Cooper, Claimant
Statements
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A

BY MR. SMITH:

Q

You didn't know for sure iE was from that or some-
thing else? | |
No;
Have you taken any other x?rays'whilé-youiworked
for Mary E. Coal Company? | | |

Yes; I believe I went to Dr. Sutheriand and took

one.,

BY MR, STREET:

s R
But you got a letter from HEW in April 2nd, '72,
and that's when you first knew.you had an occupational
lung disease isn't that right? | |

v
t

~ And the only x-ray that you had had at that time

terprise; is that fight?
'Yeah, that's right,
‘(Offvthe record)

§Witness excused)
Case concluded)

Q

jA Yes.

Q

A

CLAIM NO. 281-811
COMMISSIONER EVANS:

This is being recalled for an additional motion.

Statements

-11-

. <. Yes, I figured it was, but, I didn't know for sure..
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SMITH: - o i

|#

3

Your Honor, in the case of:Joe A. Cooper v. Mary E.

Coal Company; we have some information now to the effect
that Mary E. Coal Company is the successor corporation
- of the company thater; Céoper was wquing.for when the

x-ray was taken. If so, we would like to take the depd¥v

sitions of Mary E. Coal'Company{ bwnérs, to detérmine

whether it is a suécessor corporation énd whether, in

fact, there is any difference between us filing against

| Mary .E. and the,previous corporation.- . ; i

STREET :

E

We don't think-it's material even if.it:is a-sep-
-arate corporation and just for the record if we were t%“
dispose that the owners were the same, it's Cértéiniy
a different entit&,;and the suit would not be proper un-
less it would be broughﬁ againét the Enterprise Coal
Corporation and we think that the evidence he is attemp~
ting to offer at this time be ‘included iﬁ'tﬁe material "
for this record, | |
RIDGE:

They're two separate cofporate entities?

STREET:

2

I don't ewen know that.

SMITH:

Statements
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deposition--

N 553

(Off the record) ?..‘

5/733w
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(Case concluded)

.. We don't know, that's why we are going.to take.the |
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JOE |A. COOPER, Claimant
'Vo :

MARY E. COAL CORPORATION, Employer
OLD |REPUBLIC INSURANCE COMPANY, Insurer

S.

VIRGINIA B
IN THE INDUSTRIAL COMMISSION !

Opinion by EVANS
Commissioner.

Jan. 7, 1974

Claim No. 281-811

" Claimant appeared in person. -

Strother Smith, III, Attorney
Law, P. 0. Box 311, Norton,

Virginia 24273, for the Claimant.

N,

Grundy, Virginia @ 24614, for the- . : SR
Defendant. . . - _

D. Street, Attorney at Law,

~—~

Hearing before EVANS, Commissioner, at Grundy, Vir-|

ginia, on October 31, 1973. . s

Claimant first obtained a diagnosis of an dégupa—<

tiopal pneumoconiosis on April 2, 1972, when he received a -

letiter from Dr. W. K. C. Morgan, dated March 11, 1972, after

that physician had ihterpreted a chest x-ray film claimant

had made bh§0ctober 17,11970;i At the timevéléimant'receiVed

the diagnosis he was empioYédiby Mary E. Coal Corporation and

had been so employed since January 10, 1972.

Claim was filed with the InduStrial Commission on

October 10, 1972, based on the diagnosis of Dr. Morgan.

cls

The medical evidence preponderates in proving that

L imant has a lst stage penumoconiosis and that the disease

-15-
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" whom

‘had. reacheds that -stage prior to the time he was employed by i

the defendant. It follows that the employer for whom he

3 : i
worked prior to October 17, 1970, would be the employer with

claimant was last injuriously exposed to the causative

hazards of his pneumoconiosis and not this defendant.

the [
defer

this

AWARD
"Since claimant was not last injuriously exposed to

,ausatlve hazards of pneumocon1081s whlle employed. by the

‘I ) f . |

defendant.

-16-

1dant .the claim must be and hereby is dismissed .against,,
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| VIRGINIA . y

IN THE INDUSTRIAL COMMISSION

JOE A. COOPER, Claimant
v.e Claim No. 281-811

MARY E. COAL CORPORATION, Employer
OLD REPUBLIC. INSURANCE COMPANY, Insurer

S. Sirother Smith, III, Attormey at Law,
P. O, Box 311, Norton, Virginia 24273,
for the Claimant.

N. D! Street, Attorney at Law,
Grundy, Virginia 24614,

for the Defendants. )

i

ginia, on March 5, 1974,

The full Commission upon review adopts the findings|
k

of ifact -and!conclusions of law contained in' the decision and

award of January 7, 1974,

from| are

- AFFTRMED.
i . o |

-17-

Opinion by JOYNER,
Commissioner

Mar. 12, 1974

REVIEW before the full Commission at Richmond, Vir-

Accordingly, the said decision and award appealed

Y
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¢ K. EVANS, CoMMISSIONER
R, COMMISSIONER

AT ML MILLE

JERT. F' JOYu_R [<-1%H

e~

LR M. SCOTT, CLERK

41SSIONER

]

DEPARTMENT OF WORKMEN'S COMPENSATION-
INDUSTRIAL COMMISSION OF VIRGINIA

P. ©O. BOX 1794
"RICHOND, VIRGINIA 23214

April 9, 1974

S. Strother Smith, III, Esq.
180 East Main Street :

~ Abingdon, VA 24210

“f<-Res Joe A. Cooper,. Claimant o ﬁ;,
Ve o
Mary E. Coal Corporatln, Employer

Cilaim No. 291811

Old Republic Insurance Company, Insurer

Dear| Mr. Smith:

The certified copy of the recoxrd
in the above case was delivered by hand to
the Clerk Supreme Court of Virginia, today.

: . A copy the TABLE OF CONTENTS is
encliosed.

Very truly yours,

Helen G. Coop
SeCretary

“"Encl: Table of Contents

Bill for preparatlon of record

CC:|N. D. Street, Esq.
Grundy, VA 24614
(Encl: Copy of TABLE ‘OF COVTE\TS)

INDUSTRIAL COMMISSION OF VIRGINIA
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VIRGINIA

* IN THE INDUSTRIAL COMMISSION .

JOE A. COOPER, Claimant

Vo,

MARY E. COAL CORPORATION, Employer y
OLD REPUBLIC INSURANCE COMPANY, Insurer

RECORD FOR APPEAL TO' SUPREME COURT OF VIRGINIA:

1.

- TABLE OF CONTENTS

Notice of Appeal and Assignment of Error
. filed in the Industrial Commission
on March 27, 1974 by Counsel for the
Claimant.....'..'...........’.......-....!
! . b f
EXHIBIT: Letter dated March 11, 1972 from
nited States Department of the In-
~terior addressed to Mr. Joe A. Cooper,
claimant...eveiveteecaceroneaoonoceans-

EXHIBIT: Letter dated March 11, 1972 from:®' ¢
epartment of HEW addressed to Dr. El-
burt F. Osborn from Dr. W. K. C. Mor-

gantooooouoso.l.lon.noo.o.o.oo.loooo.o

X-Ray Report of Suthérland Clinic dated Auguét

22, 1972'...0‘...l.‘.D.OO...OOD......D.O.

+

i . ] f
X-Ray Report dated September 21, 1972 from Dr.
H. L. Bassham-............{...........;.

Application for Hearing dated October 6, 1972
filed by Joe.A. Cooper, claimant......

EXHIBIT: Wage Chart dated April 13, 1973 for

Joe A. Cooper filed by Mary E. Coal Com-~
pany, Inc., Employer.ceeeeeecececcoses

Testimony taken at Grundy, Virginia, on Octo-
ber 31, 1973 before Commissioner EVANS
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Opinion by EVANS, Commissioner, dated January
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10. Application for Réview dated Janhary 11, 1974 -
by counsel for the claimant........c.c..

1"11; REVIEW-Opinion by®JOYNER, Commis&ioner, dated
, March 12, 1974, .ciieeereneccscncsocnnnns

12. Postal receipts evidencing receipt of Review
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Joe A. Cooper, - : ’ R R _ - Appellant,
against Record No. 740335
‘Mary E. Coal Corporation, et al., - Appellees.

From the Industrial Commission of Virginia

Upon the petition of Joe A. Cooper an appeal is awarded him
from an award entered by ‘the Indus trial Commission of Vixginia on

the 12th day of March, 1974, in a certain proceeding then therein

depending, wherein the said peLiLionei was claimant and Vary E.

Coal Corooration and another were defendants; upen the petltioner,

or some one for him, enLering into bond with sufficient secuxity

before the secretary of the said Industrial Commission in the

penalty of $300, with condition as the law directs.
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SUPREME COURT OF VIRGINIA

Joe A. Cooper, Appellant,
against |
Mary E. Coal Corporation and 01ld

Republic Insurance Company, o ‘Appellees.

From the Industrial Commission of Virginia

CERTIFICATE »
Pursuant to Rule 5:30 of the Rules of the Supreme
Court of Virginia, I, Howard G. Turner, Clerk of the said
Court, do hereby certify tHat an appeal was awarded on
‘August 29, 1974, from an award enterediby the court below on

March 12, 1974, in the suit therein depending under the short

style of Joe A, Cooper v. Mary E. Coal Corporation, et al.

Appeal bond is required in the penalty of $300 in

‘conformity with Code, §8-477, and within the time allowed by

Code, §8-489,.

This certificate, constituting the summons on ap-

peal, was this day mailed to the court below and to

S. Strother Smith, III, 180 East Main Street, Abingdon, Vir-
ginia 24210 Counsel for Appellant

'N. D. Street, P. O. Drawer S, Grundy, Virginia 24614

Counsel for Appellees
Given under my hand this 30th day of August, 1974.

- /s/ H.G. Turner
Clerk
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