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IN THE CIRCUIT COURT OF ROCKINGHAM COUNTY
(filed 4/25/73) :

AMENDED BILL OF COMPLAINT

TO THE HONORABLE JOSHUA L. ROBINSON, JUDGE:

. Your_comﬁlainant.respectfﬁll§ represents:

1) | Complainant who is a resideﬁt df the City of
Harrisonburg,»Virginia, is the owner:of a;tracf Ofv199.l73 acres
of land with5iﬁprovements thereon situate in- Central District,
Rockingham Coﬁhty, Virginia, which was conveyéd.to complainant by
Olie M. Arbogést and Elsa L. Arbogast, husband and wife, by deed
dated Novembét51, 1972, recorded in the Clerk'slbffice of Rock-
ingham County,_Virginia, in Deed Book 411, a; pége 692, which
conveyance'iﬁcluded an easement of right-of-wqyiéxtending from
said proper;?fécross the land of the defendaﬁfévto the Harrison-
bﬁrg - Keeziétbhn Road which easement is appﬁftehaﬁf to said real
estate. Aﬁ3affe3ted copy of said deed is filédJés an Exhibit:

" with compléinant's original Bill of COmplaiﬁﬁlfj

2);  ' Defendants who are residents_df Rockingham
County, Vifgiﬁia, are the owners of an adjoiﬁing;tract of land
lying betweén €omp1ainant's land and the Harfié@ﬁburg—Keezletown
Road (State»gdﬁte 925) containing approximatéiy:86 acres, which

was cpﬁveyéd:to the defendants by deed dated:N6Vémber 27, 1964,
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from Sallie Crider Hall, which is recorded in said Clerk's Office

in Deed Book_323, at page 501, an attested copy'of”which deed is

filed as an Exhibit with complainant's original Bill of Complaint,

in which deed said easement of right-of-way is referred to and

recognized.

3) _ . Thevsaid Strickler property was acquired by
J. W, Hall,jpﬁedecessor in title to the said_Sallie Cfider Hall,
by deed ffdm N,lH.iKeezéll aﬁd Helen Keezell,-hié wife, dated
July 16, 1936,ifecorded in said Clerk's Office in Deédeook 165,
atféage 374;_;An attested copy of such deed tbgéther with a plat
of a survey §f7said land made by A. R. Myersi:dqted April 24,
1936, which shows the location of said right-bf-way and which is
reéorded aiéﬁéﬁﬁith said deed are filed és Exﬁibits with complain-
ant's originél?Bill of Complaint. ”

4) :$ - By the aforesaid deed ffom théLArbogasts the
complainané’aéﬁUired all of their right, titié éhd interest in
said easemehﬁ of»right—of-way'fifteen (15) feeﬁ wide extehding
from the sqﬁfhﬁéstern corner.of the Arbogasttﬁrsperty across the
said defendaﬁtﬁs land to the.Keezietown-HarrisdnBurg Road (State
Route 925)“ﬁﬁi;h easement was conveyed‘to J},M;fiiskey_(a former
owner of par£ 6f the Arbogast land) without ahQ;ﬁéstriétions
thereon byﬁGedfge'B. Keezell andlwife, by deeéf&ated Mafch 28,

1913, recorded in said Clerk's Office in Deed Book 97, at page
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222. An attested copy of said deed is filed as éﬁ Exhibit with
complainant'sboriginal Bill of Complaint. Compiainant is now
legally entitled to the use and benefit of said easement.

5) " For further description of the location of said
easement reference is made to a deed from James Layman and George
B. Keezell tO:Emma;Rinkér and Minnie A. Rihkef,npredecessors in
title to'complainapt, dated May 19, l894, recorded in said Clerk's
Office in Deéd ﬁooﬁ 49, at page 207, an atteéted copy of which
is filed aS'én:Exhibit with complainant's original Eillrof Comp-
laint and reference is also made to the aforeséid plat of A. R.
Myers on which the location of said easement:iéfshown.

6) . + Although said easement is a métter of record, -
and it has’he?ér been released or legally abandoned, and defend-
ants have knéﬁiédge thereof, defendants haVejWillfully denied
complainan£ thé right to use said right-of-way aﬁd have erected
fences therébh.énd placed obstructionsvthére6n éﬁd'have refused
to'rembve éﬁéhffences and obstructions and haféiﬁilifuliy and_
persistently;féfused and continue to refuse to~recognize comp -
'lainant's figﬁt to use said right-of-way, and have prevented and
continue tQ-prévent_complainant from using-théiséme.

| 7) ~“ The precise amount of.complaihant's damages
cannot be &étérmined and therefore complainanf ﬁés no adequate

remedy at law.
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WHEREFORE complainant prays that a pefmaﬁent injunction
be éranted reéftaining and enjoining the defendants from inter-
ferring in anyvmanner with the use of said easement and roadway
by Eomplainant_énd his successors in title, and requiring defend-
ants to remove any and all obstructions including all fences and
gatés from said-right-of-way and do all other Ehings which may
be necessary to‘enable complainant to use ;aid right-of-way with-
out obstruction or'restfictién aﬁd as.an opeﬁ roédway and that
complainant'ﬁay’recover his costs in this béhalfgexpended,,'
including a reasonable allowance for attorney's fees and that

complainant have such further and general relief as the nature

of 'his case may require.
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IN THE CIRCUIT COURT OF ROCKINGHAM COUNTY
(filed 5/16/73) |

ANSWER. TO AMENDED BILL OF COMPLAINT

For,ahswer to the Amended Bill of Complaint, the defen-
dants state as follows: |

(1) The allegations of paragraphs l);'é), 3) and 5) of
said Amended Bill of Complaint are true, ekcept that defendants
deny that thé right-of-way claimed by the complainant is
"recognized" in‘the deed from Sallie Crider Héll to the defendants,
as‘alleged_iq_paragraph 2), and state that mere reference is made
to:a rightfdf—Way deScfibed in earlier deeds.

| (2) Defendants deny that the fifteén-foot right-of-way

conveyed to J. M. Liskey, and referred to in éaragraph 4) of the
Amended Bill §f Complaint, was conveyed without.any restriction,
but allege:fhéf-the same restrictions-applied to that right-of-way
as those dch?ibed in the deed from James LaYﬁaﬁ;and Georgé B.
Keézell tofEﬁhé‘Rinker and Minnie A. Rinkér,-&afed May 19, 189,
recorded iﬁ the Clerk's Office of the Circuit Coﬁrt of Rockingham
Coﬁnty, Vifgiﬁia, in Deed Book 49, page 207. - |

(3) ‘The allegations of paragraph 6)'df the Amended Bill
ofEComplaintf%re denied. Defendants allege'that.any‘right—of-way

claimed by the complainant or his predecessor»in'title-has been
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extinguished by abandonment and the complainantbis not entitled to
the use of any right-of-way across the propertyvbf the defendants.
(4)"Defendénts allege that even if said. right-of-way

has not been extinguished by abandonment, it is subject to the
same restrictions of use and location as thoséncontained iﬁ the
deed from Jamés'LaYman and George B. Keezell to Emma Rinker and
Minnie A. Rinker, referred to in.paragraph 5) 6f the Amended Bill
of Complaint.

i WHEREFORE, defendants move the Court: to deny the relief

prayed for and to dismiss the Amended Bill of Complaint.

* % % *
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**7‘:‘%** PR R T L ** Kkkkkkkik 7'(7'6*7'€7'€*******7\‘*******7‘; Feddekfkfekkhhhkiik
COMMENTS OF THE HONORABLE JOSHUA L. ROBINSON UPON VIEWING THE
SUBJECT REAL ESTATE ON SEPTEMBER 4, 1973, IN THE PRESENCE OF
PHILLIP C. sfoNE, ATTORNEY FOR DEFENDANTS AND JAMES R. SIPE,

ATTORNEY FOR THE PLAINTIFF.

'k***7‘:*************‘k***:‘:?‘k****** TRkt hkhkkhkfhkkhkkkhfkihdkidkifiik
] - filed 9/4/73) S

On a view of the property standing at point A on Exhibit "1" with
your back to D'énd therefore looking along the Conrad line from.A
in a northerly direction, it appears that grass is planted in the
adjlacent Conrad field and éssuming that the gate posts, including
thé gate,'ét-A are approximately 15 feet apart, grass appears to
beigrowing up to a point approximately 15 feet from the line and
fram that pOiﬁt‘over to the line it appears to be over-grown with
brdsh and fr¢m this point you can't tell whether there are any

_ trées growiﬁgjin what would be the right-of-way;A There cértainly
apéeér to béitrees growing along the edge of.thé:right—of-way.
Aléo at-point~A facing east, the condition of the 15 feet on the
Coérad sidebofﬁthe line between Conrad 1 ahd_Strickler 2, insofar

| ,
as you can see, appears to be in about the same condition. Also

| _
atipoint E facing road 925 there is:what appear$ to be an old
wo?den gateﬁaftached to a large tree 'that OpQﬁé:from the Strickler
tréct to the_ﬁublic road. In Exhibit "8" the‘aistance from the two
fe?ces wasjés#imated to be between 16 and 17 fégt.- Is that fair
enough, gentléﬁen? |

|




App. 8

IN THE CIRCUIT COURT OF ROCKINGHAM COUNTY
. (filed 9/5/73) -

Transcript of an Oral Opinion Rendered on
September 5, 1973 by Joshua L. Robinson, Judge.

Gentiemen, this has been an interesting case and the
arguments and éﬁthdrities of counsel have been very helpful. I
think, howéver,.the issues have been narrowed down so that the
case can be decided today. .I'migﬁt Say,'I woﬁl&'like to preﬁare
a formal writtén opinion, but my schedule iS'éuéﬁ that if I would
take the timé to do it I don't know when it would be finished, so
I am going to announce a decision today.

Fifét on the issue of abandoﬁment,:énd also on a number

offthe issues, the Supreme Court has spoken quite recently.

Undervthe LibSéomb v. Commins case at 212 Va;’543, the law is
sfated quiﬁe'clearly that the party asserting,ﬁhé abandonment of
aneasement ﬁust prove that fact by clear and éénvincing evidence.
Abéndonmentﬁié a question of intention and ma§ be proven by
possessionlan& use couplea with circumstanceé éléarly showing an
intention fo aBandon. Although there was evidence of non-use such
as in the Lipscomb case, there was no clear and‘ﬁneQuivocable
proof that the right of way was intentionally abandoned by the
defendant's p;edecessor in title, and in that case a jury verdict

of a finding of abandonment was set aside. 1In the case of Lindsey
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V.

| Fan

lark, 193_Va. 522, this was a case in which thére was an
apparent change in the location of the right of way, by conduct
of the parties at least, and the court says in that case at 525,

nor is a fight of way extinguished by the habitual use by its

owner of another equally convenient way unless'fhere is an
‘inthtional”aﬁghdoﬁment‘of the former way." 'SQ,vI don't think,
and| in this‘éase it would be the defendant; héé.borne the burden
of proof on'ﬁhé issue of abandonment.

On-the question of whether the Stricklers had notice

of fthe easement, the Strickler's deed which is' Exhibit #5 expressly

Sayé that oné,of_the boundaries of the property'is on the east
side of thehfifteen foot right of way andvreferé to the right of
wayiand théir deed of course makes reference.;ovthe deed from
Hall to Keezlé'and,in the deed from Hali to Keééle there is incor-
porated in thé deed a plat that shows the loéétion of a fifteen

foot right of’Way. So, the location of the fifteen foot right of

way or rathéryé fifteen foot right of way goés;directly in
Stfiékler'éléhain'of title. Now with referen§e to Strickler's
coﬁtentionthét he may have looked at the prdéerty and did not see
or!could nqtvtéll there was a right of way, iféwe look at the
exhibits, Mf;:Strickler testified fhat thereiwaS-a gate at what
would be B on Exhibit #1 across what wouid be'liﬁe 1-4 on Exhibit

#1, and he sﬁbstituted for that gate some boafds'that in effect
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obstructed thé right of way. The presence of?a‘gate there would
indicate that there was a right of way. And égain,.in Exhibit #7,
in Ehe'backgroﬁnd of Exhibit #7, when we look at the property we
can;see tﬁat gréss was growing up to a point some fifteen feet,

and, that's an approximation, along the fence on the line between

Conrad #1 and Strickler #3 and on the line between Conrad #1 and

Str%ckler #Z;vso if Mr. Strickler had looked at the corner and
seeh the view.if would have been apparent thét the owner of what
is how Conra& #1 was reserving the use of the boﬁndary to the
property.for-pﬁrpose of ingress and egress, sb all indicationSw
weré that tﬁe gate being there was for acceSS'fme that‘field to
the line at\leéSt. I also might point out thét Qhen we looked at
Pléintiff's Exhibit B, the area shown in Exhibit*B shows a fence
on:eéch,sidé of what appears to have been a road. There would
be no reason Eb have that fence unless it.berﬁéed as a roadway
fof some pufpoée.

So; ﬁe get to the question of the-rigﬁﬁ'of way. The
grant is in Exhibit #3 - "the parties of fhe first part grants
to the parﬁy éf'the second part a right of wayleer the lands
of the partiésjof the first part along the Hall line, more
particularly'described in the deed of Laymanvapd’Keezle to Rinker,
Deed Book 49qéf‘Page 27, which refers to Exhibit #4A. The effect

of that is to incorporate Exhibit #A by reference into Exhibit #3.
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The [problem there is how much of Exhibit #4A is incorporated
by reference into Exhibit #3 bearing in mind that Exhibit #4A

is a conveyance of other tracts and this merely describes a

right of way.in the same location. I have made some ball point
pen marklngs on Exhibit #4A indicating what of Exhibit #4A is
' inccrporated by. reference into Plaintiff's EXhlblt #3. - So the

recdrd is clear, I will ask you gentlemen to substltute an un-

marked copyhdfiPlaintiff's Exhibit #4A in the record. It says,
"with the privilegevto the party of the first part to fence said
roadway or net fence it as they respectively_maytelect,‘and'also
to put a gate across such roadway at such points'asvthey may

1"

desire. I will hold that that language 1is incorpOrated by refer-

ence into Exhibit #3. Then we go on down, beerfng in mind that
Exhibit #4A»iEffor another farm, so I think as hetincorperate it
by reference we have to read the language'this.way - "it is
further understood by the partles hereto that the right of way
hereby granted to the partles of the second part - that would be
to the partles.of the second part in Exh1b1t-#3, 'is for the nse
of" | and we~haye_to substitute there the twenty;fdur acre tract

whi¢h is described in Exhibit #3, in effect bmitting the language

"thereupon over whose lines said roadway begins and for no other

' purposes.' Then we would incorporate, '"said roadway is to be

sufficiently wide to wagon over but shall not at any point

4
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excéed_fifteenffeet. Nothing in this deed Shéli‘be construed
to give the‘parties of the second part" - thaf,ﬁould be the
partles of the second part in Exhibit #3, éﬁy fight‘or use
of said land”v# that has to be said easement, v"for other pur-
poses than that,of a roadway to and from said twenty-fouf acre
tra¢t" | | |

That glves the complalnant the rlght to use A - B - D -
E, flfteen feet wide for the use as a roadway for the benefit
of the tWenty-fqur acre tract. We nbw get tq'the question and
back to the'Lihdsey case, with respect to the change in the loca-
tion of the right of way. 1In that respect this case seems to
be almost pfecisely the same.as the Lindsey case. The Stricklers
weré certaiﬁiy on notice of the record right:of.Wéy, i'm referring
to Exhibit #1, from A to B to D to E. There iS evidence that
would show this and in view of these circumsﬁénéés I will permit
thé Stricklérs'to make an election, I would thinkvthirty days
frdm today Wouid be long enoﬁgh.to make that:electioﬁ,vas_to _
whéther theyfffefer that the easement, and I ﬁiil have to say
apﬁroximatély because I am going to suggest, gentlemen, so that
we know defiﬁitely, that either you each retain your own surveyor
to fix the ﬁfecise location, or if your two sur#eyors cannot
agree, then the court will have to appoint‘a_gurveyor_to resolve

the differences which would mean that you would each have to pay
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for;one and_adhalf surveyors unless you can just get together

on dne surveyor and you would each have to pay for only one-
half of the- surveyor to fix the precise 1ocation I would

also give the defendants the right to route the right of way
around any permanent obstructions that may have been constructed
in the rlght of way provided it's done reasonably and it does
not create any addltlonal burden for the owner of the dominant
estate. As I view the ev1dence and as 1 have-;ndlcated, the way
Exhibit #4A‘is'incorporated by reference, this gives the respon-
dent the right to use the right of way for'a'roadway’for the
beneflt of the twenty-four acre tract. Now,‘as;I read the
Cushman v. Barnes case, 204 Va. 245, that would bring the burden
of the right_of»way within that case and since this right of way
is oertinent_only to the twenty-four acre traet; it would also

bring it within Robertson v. Robertson 214 Va. 76. So; I will

ask counsel to submlt a decree accordingly f1x1ng the burden of
the right of way within the guidelines layed down in the
Robertson and Cushman cases. We will leave the'matter of costs
to another;tlme, I am inclined to think that the costs should be
dinided eqnaily -1 won't say equally between the parties, but
each partyﬂshould pay his own costs. I wou1d Suggest - I am
trfing to ascertain whether the defendants should mahe their

election before a decree is presented, but I think a decree‘_

should be preSented first giving the defendantfthat election;
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IN THE CIRCUIT COURT OF ROCKINGHAM COUNTY
(filed 12/3/73)

DECREE

This cause came on further to be heardvon the 3rd day
of December,'l973, upon pleadinge, amehdments andiexhibits there-
to, heretofore filed, various pre-triel cohferencee, a hearing
grgltgggg and all testimony, exhibits, documents; etipulations,
and ‘other evidehce introduced, upon a view of thehpremises and
argument by counsel, and the Court after consideration of the law
and the evidence doth hereby ADJUDGE and DECREE as. follows

(1) By virtue of a grant from George B. Keezell and
wife (predecessors’in title to the defendants) to J. M. Liskey
(a predecessor in title to the complalnant) by deed dated March
28, 1913 recorded in the Clerk s Office of the Circult Court of
Rockingham County, in Deed Book 97, page 222 the complalnant is
entltled to a right of way over and across a tract of land contain-
ing approx1mately 86 acres, located on State Route 925 1n Central
District, Rockingham County, Virginia, which tract'waé-conveyed
to the defendants hy deed dated November 27, 1964 from Sellie
Crider Hall, which is recorded in said Clerk's Officevin Deed Book
323, at-pége_SOl.

-(2) The right of way to which -the complainaht=is en-

titled is appurtenant only to the 24 acre tract acquired'by
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J. M. Liskey (a predecessor in title to the complainant) from .
George B. Keezell and wife, by deed dated March 28, 1913, re-
corded in said Clerk's Office in Deed Book 97, page 222.

(3).AThe right of way to which the complainant is

entitled is more partlcularly described by deed dated May 19, 1894,

from James Layman and George B. Keezell to Emma Rinker and Minnie

Rinker, recorded in said Clerk's Offlee in Deed.Book 49, page 27,
the description and terms of said deed being expressly‘incorpo-
rated to the extent hereinafter set forth:

The partles of the flrst part do grant and
convey with General Warranty unto the parties
of the second part and to their vendees and
assigns forever ascertain right and use of
roadway, as follows, to-wit: Beginning at a-
small white oak on the line between the lands
of the parties of the second part and Layman's
14 acre Peale lot, thence through said lot S
54 1/2 W 18.8 poles S 30 1/2 W 32 poles along
Layman's roadway, thence along and near Keezell's
line S 62 1/2 W 3 poles and N 72 3/4 W 8 Poles to
the corner of said 14 acres lot, thence on Layman's
Koontz land on the west side of Keezell's line S
21° 40' W about 75 or 80 poles to near the north
side of Layman's pond, thence diagonally across
the line on the Keezell's land above said pond
and near the corner of his woods, thence wholly
on Keezell's land along his and Layman's ‘line
and following the present roadway to the
Keezletown and Harrisonburg road, with the
privilege to the parties of the first part to
fence said roadway or not fence it as they
respectively may elect, and also to put gates

- across said roadway at such points as’ they
may desire. :

It is further understood by the par;ies hereto
that the right of way hereby granted to the
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parties of the second part is for the use of
their 24 acre tract, said roadway is to be
sufficiently wide to wagon over but shall not .
at any point exceed fifteen (15) feet. Nothing
in this deed shall be construed to give the
parties of the second part any right or. use

of said lands for other purposes than that

of roadway to and from said 24 acre tract.

(4)’tSince the evidence was clear.thatvthose,claiming
the|right df4Wéy te which the complainant is nbw entitled‘haVe
for‘many yeafejdeviatedtfrom the,right of Way:originelly granted
and_have enteted the public highway through the driveway between
the resideﬁde'end'barn located on the deferidant_éi tract;designated

as A-B-C on‘Exhibit No"l, the defendants are hereby'put on terms

to make an electlon as to whether the complalnant shall be entltled
to the rlght of way as .originally described 1n the Rinker deed,
or @hether the complalnant shall continue to use the route ~along
the dr1veway aforesaid. In the event elect;on Ls.not'made within
fifteen (15) days after the entry of this Dectee3‘the.defehdehts
shaii be deemed to have elected theboriginaliteﬁtevof thedright
of way. | |

(5)»vThe complainant shall be entitiedttb use the right
of way for such use as that established at.thebtime'of its creetion
in 1913, and-Such other purposes to whichvtheicomplainant's 24
acre tract ﬁight thereafter be reasonably'devoted»so'long»as,pur- |

poses other than those existing in 1913 shall.net_impose,an

additional burden on the servient estate.
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(6) The defendants have failed to éaffy the burden of
prodf as to their claim that the 1913 right of way has been
abandoned and'the Court holds that there was no abandonment. The
defendants had record notice of the right of way;

(7) The right of way to which the comﬁlainantvis
entitled shélijbe surveyed by a surveyor désigpatéd by the parties
hergto and in the event the parties cannot agreé’upon a surveyor,
or,iin the éVént the parties choose separate surveyors and the sur-
veyors fail to agree as to the location of.said'fight of way, the
parties shall'sb advise the Court so that thé.COurt’may-order a
suréey to detefmine the route of the right of way or.rule upon
contested iSSues dealing with the location of the right of way.

(8)L ihe defendants shall have the fight to route the
rigﬁt of way:éround any permanent obstructioné that may have been
constructed in the right of way provided it is reésonably done
and does not create any additional burden forvthé owner of the
dominapt estéte} | |

(9) :The Clerk is directed to record é copy of this
Decree in the land records of the Court and to index the Decree
undér the nameé of all the parties hereto.

| (10) The parties hereto shall pay their own costs.
To all of which action the complaiﬁant70bjects except

that set forth in Paragraphs (1) and (6). The defendants object
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to the decree to the extent that the Court held that the right

of ﬁay or portion thereof had not been abandoned.
; There be nothing further remaining to be determined

in this cause, it is ORDERED to be retired from!the docket unless

wit@in thirty days after this date either party'fiies a notice |

of appeal and assignment of error.

Entered this 3rd day of December, 1973.

| | /s/Joshua L. Robinson
' Judge ' '

* % % %
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IN THE CIRCUIT COURT OF THE COUNTY OF ROCKINGHAM
(filed 12/31/73)

NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR
By GEORGE D. CONRAD _ :

George D. Conrad, byrcounéel, hereby givés notice of
iintention to aﬁpealifrom the final decree enfered herein
the 3rd déy'of December, 1973, whereby.the Cqﬁrt: recognized
right of wéy which éonrad sought to have ﬁrbtécted from

erferencéfby defendants, holding that it had not been abandon-

but holding that the right of way was subject to restrictions

in a deed referred to in the deed from which_QQnrad's'fight of

way

originated; allowed defendants to elect whether Conrad would

be entitledvtdithe right of way as originaily'described in the

deed by which it was created or as its 1ocation'ﬁad been‘changed

by |express consent by the parties predecessors in interest, which

right of way as changed had been in use for Mahy,years;-and

ofieréd that Cdnrad's right of way as elected by’defendants be

surveyed at thé'joint expense of the parties and that defendants

be 'permitted to route the right of way around any permanent obstruc-

tions constructed in Conrad's right of way.

: George D. Conrad Assigns as error the following:

" I. The Court's holding that the right of way

to:which Conrad is entitled is appurtenant only'to the 24 acre:
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tract acquired by J. M. Liskey(a predecessor in title to Conrad)
from George B} Keezell and wife, by deed dated March 28, 1913,

recorded in the Clerk's Office of the Circuit Court of Rockingham

County, Virginia in Deed Book 97, page 222, a copy of which was

int%oduced at the trial as Exhibit 3 because'(a) the instrument
éregting the easement does not limit the use-to.be made thereof;
and| (b) the'évidence shgws that fheré was no ihfent to limit'the
benefit to thé 24 acre tract in that the right-of way has been
COnLinuously'uséd by Conrad's predecessors for fhe benefit of

the entireafarm now owned By Conrad with the anWledge of defend-

!

ants'

predecessors in title.

..II. The Court's holding that thé restrictions
on the easemenf granted by deed da;ed May 19, 1894 from James
Layhan and“Georgé B. Keezell to Emma Rinker and ﬁindiéRinkér '
recrded iﬁ.said Clerk's Office in Deed Book'49;‘page 27, a copy
of which wéé:iﬂtroduced at the trial as Exhibit 4A, should be
incbrporatéd by reference into.and be appliedﬁfdrlimit the.ease-
meﬁt providéa'for in the deed from George B.:Keééell‘and wifé
to!J. M.‘LiSkey, dated March 28, 1913 recorded in the said |
Clerk's Offiée:in Deed Book 97, page 222 becaﬁéé (a) such holding

is |plainly wrong and unsupported by the languégé in the 1913

deed which clearly intended to incorporate only the description
f L
of ithe location of the easement as found in the deed from
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_Geoggé B. Keezell and James Layman to Emma Rinkéf and Minnie
Rinéer dated May 19, 1894; (b) the language iﬂfa deed imposing
any 1imitatioﬁ is to be strictly construed and_éﬁch limitations
are not to be lightly raised by implication; and (c) a deed or
' gfant must be construed most strongly against the grantor if

there is any doubt or uncertainty as to the meaning of the lan-.

guage employed by the grantor it must be solved in favor of the

4
grantee.
|

III. The Court's holding that defendants were

ent%tled to elect whether Conrad would be entitléd to the'right
of &ay deeded to him as recognized by the Court and found not to
havi been ébaﬁdoned or whether he would be entitled to use the
dri%eway between the residence and the barn located on defendants'
tra%t as A-B-C on Exhibit No. 1 introduced at thé trial which
hasgbeen in use for many years by those claiming the right of way
to which Cohrad is entitled because (a) such holding would un-
justly depfivé Conrad of a property right cleéfiy recognized by
the: Court eSEéBlished by the facts and whichihés not been aban-
doned; (b) Conrad's and defendants' predecesébré in interest ex-
preésly and_impliedly consented to a change in iocation and the
right of way was used in its changed form from.sbmetime prior to

1951 up to the time defendants purchased the_property; and (¢) un-

less Conrad is willing to consent to an electioﬁ by defendants,
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|

the law as applied to the facts must determine the right of
way |to which Conrad is entitled.

IV. The Court's holding that Conrad's use of the

i
Il

rig&t of Qay woﬁld be limited to that established at the time

of ﬂts creation in 1913, and such other purpdses to which Conrad's
24 acre tragt might thefeafter be reasonably dévdted so long as
purﬁoses othéf than those existing in 1913 shall not impose an
additional burden on the servient estate bécauéé (a) the instru-

ment creating Conrad's easement does not limit the use to be

made thereof;”(b) the evidence shows there was no intent to limit

the 'benefit from the easement to the 24 acre_fraét; and (c) where
a right of way is granted of reserved it may be used for any pur-
posé to whichfthe land acéommodated thereby may reasonably be
&evqted'unlésé,the grant or reservation specifically limits the
use;

" i~ -_ V. The Court's holding that C6nrad's right of
way?be surVeYéd at the parties joint expense and that if there
be some diéagréement as to location that the Court be advised

so #hat it might order a survey to determine the route of the

i o :
right of way or rule upon contested issues dealing with the
loc%tion of the right of way, because the location of the right
of way is already clearly established by deed to the extent it

has not been changed by agreement of the parties predecessors

|
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in interest andvby the location of the drivewéy between the
hou%e and bartho the extent that it hasvbeenIChanged.

| ' 4.VI. The Court's holding that defendants shall
hav; the right to route the rignt of way around>any permanent
obs&ructions fhét may have been constructed in thevright of way
pro%ide& it iS'#easonably doné and does not create anf additional
bur?en for the-bwnnrvof the dominant estate bncénse (a) there

is no basis in law or in fact for such a holding and (b) it is
not the Court's function to establish a nen fignt of way or
chabge the location of the substituted right onWay by allowing
theidefendants_to make such an election.

VII. The Court's holding that the parties each

paﬁ'their own costs because defendants wrongfnliy denied Conrad
ani use whatsoever of the right of way across their property and
thereby compelled Conrad to resort to legal proceedings fb'estab-
lish such right and because Conrad's contention that the easement
was conveyed Without any restriction on use éhéuld be sustained.
Th&s Conrad héé substantially prevailed and‘snnuid be awarded his
| , . .
coits againét_defendants.
' VIII. The Court's failure to grant a permanent

injunction réstraining and enjoining defendanﬁs:from interferring

in 'any manner with the use of Conrad's easement by him and his

successors in title, and requiring defendants to remove any and




App. 24

all-obstructiOns including all fences and gates from the right
of way so as to allow Conrad to use the right of way without

obstruction or restriction.

; A transcript of the testimony and othét incidents of
| . .
the trial of the above styled matter will hefeafter be filed.

* * * %
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|
l
I
1
|
|
|

EXCERPTS FROM TESTIMONY OF GEORGE CONRAD
— (filed 1/30/74)

!
i
}
!
i
i

[23% Q Approgimately how many acres does this farm contain?
@ :
i A It coﬁtains between 195 and 200 acres. }

% Q Now would you please state for the benefit of the
Couft'where,'as beét yoﬁ can describe!- the location of where

thi% farm is? [24] A Well, it is located about a 10 minute
dri&e from Harrisonburg, just north of Keezletown, the village

of Keezletown, and it extends from the road that'runs north and

‘south through Keezletown, which is - referred to I believe in

mosk of the older deeds as the Brock's Gap Road...in a westward

dir@ction to the ....to within about 300 feet of the Keezletown-

Harrisonburg Road. The 300 feet of property which is owned by

b
i

th% Stricklers which separates it from the Keezletown-Harrisonburg

Roéd{

{ COURT3 'You say the line A-B, or rather the line A-D is

apﬁroximateLyIBOO feet? A Well, I would say so, I was measuring
it;directly across there, rather than in that direction.

- Q When.you refer to BOOE;egt, it would}be from your land
tO-;“. . :"

! : A

‘COURT: Oh I was 1ookingiét the wrong road....I can't read

;
|
|
|
|
H
i

thqse letters from here. A Well, the old road which is the road

on?the left there is the Harrisonburg-KeeZlewanARoad. The road
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at the top is tﬁe road, which has not existed for ‘anything like
the period of time that the 0ld -road had been in use. And it's
about 300 feet from that road to my boundary line.

COURT: I can't read....what is that road at the top?

Q This“public road is designated number'719....

[25] o | |
COURT: 719.... so it's approximately 300 feet from point

A to that road .....

- Q Would you describe this farm that you have purchased
andﬁthe 1ocat10n of any improvements on the farm? A The build-
ings on the farm are on the eastern end of the farm, where it
fronts on what I would call the Brock's Gap -Keezletown Road,
whléh runs almost parallel to the road at the top of this map.

Q Could you state approximately the distahce from where
your improvements on this farm are located to‘rhé Strickler land?
A i would say half a mile.

[27] » |
: Q Mr. Conrad I will show you a deed dated March 28, 1913
froﬁ George_ﬁ. Keezell and Belle C. Keezell ﬁis wife, to James
M. Liskey,’which is recorded in the Clerk's Office of Rockingham
County in Deed Book 97, at page 222, and ask ?ou.first of all

whether this is in your chain of title? A This conveyance is

in my chain of title.
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Q 1Is this the grant of the right of way which you rely
on as benefiting you at the present time? A Tnis is the grant
which I rely upon.

Q And.that's in the year 1913? A Correct.

% * * *

i
[43] , . v
. Q Mr. Conrad since you purchased this farm in 1972, have

you! used thlS rlght of way to the public road7' A I have never
used it because I had some correspondence with the Stricklers
to nhlch I recelved no reply and then they adv1sed me that they
had referred ;t to their attorney, and they would not permit me
to use it,}and rather than go through trespass proceedings and
the usual foferunners of injunction proceedings - I have decided
togproceed directly with an injunctive proceeding and have the.
Codrt decide what [44] our respective rights might be.

| COURT; Gentlemen, I assume that it can be stipulated-that
the complalnant hae asserted a right to use thlS rlght of way
and the defendant has refused to permit him to use it?

STONE: Yes Sir.

* * % %

[79] o o
‘ Q All right, as to the Exhibit - referring to Exhibit 1

as;to the right-of-way from B to E, would it be a fair statement

to say that your factual investigation of this matter had
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| .
revealed to you.that that portion of the right-of-way has not

been used since at least the 1930's? A I believe that to be

corfect.
j : -

Q Has your investigation also revealed and doesn't

youf- doesn't the exhibits prepared by your counsel which you've

i .

[ . : 3 .
made - which you've had occasion to testify about all this,
indicate the presence of a shed in what appears'to be the route

of the granted right-of-way, that is between B and D? A That
1 . : . .
is torrect. My information is that after an agreement was reached

to substitute this entrance which is marked on'that‘plat'iﬁ~black;,
that the old right-of-way was no longer [80] used and that the

i | ,
sheh was build by mutual consent of the people Who were involved,
bec;use theré was no longer any need for that enfrance.
Q Your testimony then as I understand it; is that the
parkies agreed to use the route indicated frém'B to C and
apparently sgﬁé.time in the thirties? A Right;'
Q And since that time did not'use or af'least no one

claiming title as one of your predecessors, no one used the

route from.B'fo E, a shed was built in its path and the only

rodte used was from A to B to C? A That's correct.

% % *
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EXCERPTS.  FROM TESTIMONY OF EVERRETT R. TIBBINS
(filed 1/30/74)

[94] . ‘ :
. Q Mr. Tibbins, normally when the right-of-way was used

by ﬁr. Barnhart and I believe I was about to ask you if anyone
elsé used it to your knowledge? A Not to my knowledge.

Q When Mr. Barnhart used it, did he use it as far as you
know to come out to the road to number 925 or juét to come on |
Mr.jHall's farm now designated Strickler number 2? A Well to
my iecollectidh:he ran a machine shop. |

Q Whé did? A Mr. Barnhart.

' Q ALl right, where was that located? A I think it was
loc%ted out there along the railroad.somewheré there.

| Q Well not in the area that we're talkingnabout here.

A ,NQ; no it wasn't on that.

[95]

Q Alllright now, when Mr. Barnhart or anyone else used
théiright-oféway, can you tell us to youf knowlédge whether they
would normallyvéome through the property staftiné at point A
when they 1éaVe the - Mr. Conrad's property, you call that the
Liskey tract? A Yes. |

! Q Starting at point A with this being.thé.highway here,
925, what to yoﬁr knbwledge was the direction_énd'roﬁte of the

'right-of-wayjthat was actually used? A Well that other end up

there it wasn't used.
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Q You tell me what letters to refer to here? Can you

read the letters from there? A Yes. That's D there ain't it.

[96]

Q D right here? A Yes, ain't it.

Q All right sir. And back how far? A -That wasn't used.

Q And it wasn 't used how far - back now far, I'm sorry7
A Well back to where it goes down there from the barn.

Q Whlch is . . . A Right there. |

Q . . .at this p01nt B? A Yeah.

Q So_from B to D - now let me just show you, I don't know

if you can See it, but D to E is the right angle‘turn that takes

%from the field out onto the road, was that used? A No, it

you
was |an old,shed out there.
Q Setdo I understand you to say that frem B toD to E to
the |road was-nbt used? A No.
Qb All right. Since you've been acquainted with the pro-
perty has it been used? To go'to the road or,tb come in? A No.
‘Q Has not been? A No, it wasn't used,
Q A117right sir, referring to. . .
SIPE: When you say it has not been usedhyouvmean.from
B to E? |

Q Yeah, only the section B to E, from the driveway tenant

house there which is B over to E, that's the part we're referring

to not being used, isn't that correct? A (Shakes head yes.)
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COURT: The witness nodded affirmatively;u

Q And you say that that's true since you've been

acquainted With the property somewhere around31915? A Yes sir.

N

Q You referred to an old shed, what shed are you talking

abolit and where is it located? [97] A It was a machine shed.

After Mr. Hall ‘bought that Keezell land over there off Nat Keezell,

he

put that shed up up there in a clearing.

Q Now on this Exhibit 1 there has been_drawn here a little

block in the red line up close to point D and would be in the

route from B to D and I'm putting my pencil tip on it right now.

Is |

that approxiamately where the shed would be? Is that the shed

you're talkihg'about7 A That's right.

Q Can you tell us anything about the appearance of the

shed? Was Lt.metal, wood or what? A Well it' s wood. Mr. Hall

he

used it for a machine shed there.

Q Now Mr. Hall you're referring to the owner of the

Strickler pr0perty some years ago? A Yes.

kn

re

it

Q When was the shed built, do you remember7 A I don't

ow just when it was.

Q Can you estimate it? A Of course 1 didn't try to

member. It wasn't nothing to me or anything like that. But

was after he bought that land off of Keezell.

Q After Mr. Hall bought the land from Keezell? A Yes.




App. 32

Q Can you give me any estimate at all about how many

[98] years ago that would be? I believe you séid you moved there

-in

was

"34, was it before or after that? A Oh, it was after that.
Q All right and how much longer? A I have an idea it
along in the forties somewhere but I just wouldn t .

Q All rlght-31r "~ And you have 1nd1cated that that shed

apparently was bullt in: what appeared to be the route of the old

right-of-way? And was built when Mr. Hall owned  that Strlckler

tract number 2? A That's right.

she

hea

Q Was it used to your knowledge for anything'but a machine
1?7 A Not while Mr. Hall had it.

Q NéVet used for animals or anything 1ike that? A (shakes
d no.) .

Q And excuse me, I believe you shook'yohr.head again.

1f
of
wid

dim

we are talking about the distance I think the east - west sides

ithe shed, that is going from west to east, what would be the

th of the Shed we're speaking of, that is being the east-west

ensions? A I just don't know how it measured. Around 18,

prébably 20>feet.

1

hei

[99]

Q All:fight sir. You ever go to that shed? A Yes, I

ped him pushing machinery back in there.

So you know machinery was actually kept in it? A Yes sir.
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COURT: You say you helped push machinery back there?
A Yes. He'd pull thresh blocks and over-seed

|
hullers...
I

{ Q Mr; Tibbins, as to the right-of-way porfion designated
heré from point A, which is the corner to the'Liskéy tract or
thejConrad tract on the Exhibit, over to B, whiéh is the drive-
wayinear the teﬁant house there, what.was theIUSe normally made
forithis sectién of the right-of-way?v Since ybﬁfre familiar
with it what was it normally used for, right.herevat the point
: froﬁ A to B? A; Well it's just there, it wasnit uSed_only just
as i say when.Mr. Barnhart lived there, he coﬁé.through there
som% over thefé.

i Q Ana_do you know normally which way hewauld go when he
camé through? Did you ever see him come'thrdugh.there? A Well
he'd go up>£hf0ugh that field - the field there{

| Q Ydu'féiking ab;ut from A to B? A Yeah.

| Q Thén'Where would he go? A He'd come from down there
anq he'd go through the field over to his home. |

i Q And you're talking about Mr. Barnhart?1 A Yeah,
[100] |

| Q w¢11 maybe I misunderstand the direction. Are you

taﬂking about when he came in off the road or are you talking
about when he leaves the Conrad property here? A No, after he

.leéves there and he goes into the Conrad propefty he'd go on
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home. See he lived across the hill there from .
Q But Mr. Barnhart owned the Conrad property designated

on the sketch as Conrad number 1?2 A Yeah.

: _
| Q Did you ever know of any use of the right—of-way by
Mr ‘Barnhart or others from the Conrad property across and onto
the Strlckler property at the route des1gnated from A to B9
In other words, do you know if anyone ever came from the Conrad
property and over to the Strlckler property along this route A

and?B9 Which is the old right-of-way you referred to? A Well

that s the: only way they could get there because it was there.
|

! Q But when they got to point B can you tell us where they
wo&ld leave the'property to get to the road to where they were
goihg? A Well they was always coming up there to 925.
o Q Road number 9259 A Yes. |

Q Whlch would be through the drlveway there by the
tenant house, between;the house and the barn? [lOl] A That's
riéht. o :
| Q Mr, Tibbinsj you say you've been achainted with this
property s1nce 1914 or 1915 and lived there since '34, as to
the Strlckler tract 2 and 3 and the Conrad tract number 1, all
of ! . the, 199 or so acres there, that you've been famlllar with,
has all these propertles to your knowledge always been farmed?

A ;Yes sir

x * % %




{

| . .

| ' App. 35
% _

[101] Q Now what is the - what was the nature §f the farming
[102] on the Strickler tract number 2? Was it dairy, beef, sheep
or ?hat, caﬁ YOﬁ tell us generally from 19157 What was it when
Mr.gHall ownéd it? A Well he farmed, I don't know, a few years
befére he passed away he .

Y Q When was that just to get it in thé rééord? When did
he ﬁass aWay?-vA I couldn't tell you. | |
| Q Wasn‘f to long ago was it? A Well(time flies around
preﬁty fasﬁ,{or it does to me. R

Q Baéically when Mr. Hall owned the property what kiﬁd of

far@ing was done on there? A Well he farmed, jUSt general
far&ing, bdt 6niy - I'd say probably 6 to 8 yéars there he went
inté the dairy business.

| Q _Hefdid-have a dairy farm on there? A Yeah, yeah he
had{a dairy farm. | |

| Q Now what about the Conrad property number 1, what kind
of farming‘Was done there? A Just general féfming.
; Q On the Strickler tract number 2 and Strickler tract
numLer 3,>éxcept for the buildings thatvwe've.feferred to, a
bar% and a milking parlor, the house and shed;;ybu know of any
ot&er improveménts on the property? I'm elimiﬁating gates and
[163] and tﬁings,‘but I'm talking about actuél.dwellings or

|
shéds? A Well they did some work there on the house.
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Q Aré tﬁose the only dwellings or sheds on the property?
Yes sir.

- Q And;othérwise does the property appear to be primarily
pasture?',A Well at the present time thatééAabout what it is.
Q Is‘thét also true of the Conrad proﬁeffj'except for the

rovements he referred to in his testimony; the house on his

~property? Is that primarily pasture land? A Yes it is.

Q All right sir. You indicated that your father at one’

time leased the Liskey tract down in the corner of the Conrad

property number 1? A That's right.

Q Was that your testimony? And that was around 1915?

1915.

A

Q How long did he lease it? A Just dﬁéfyeaf.

Q WoUid‘it be a year or season or 12 iOnths? A No,vone
crop. |

Q Whé‘ﬁould he have leased it from,_do'you remember?
A |Jim Liskey.
[10ﬁ] Q Aﬁd what use of it did - did your father’rent the
entire acréagé'there from Liskey as far as you:know? A No,
jugt a cleafing. | |

SIPE:. I don't know what he said.
A Aroﬁhd 10 or 12 acres, about half of it.

Q Would:the acreage he leased have been closest to the
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property line between what is now Conrad and Strickler, would

it

be againstlthe property line? A Yeah. . .

Q It would actually have adjoined the ptoperty ot the

fence? A Yes, there's a fence there.

he

he

Q What”did your father do with the propefty? What did
do with itAthatfyearxhe leased it? A Had corn in it.
Q Was_there ever a dwelling on that acreége there that

had leased? A No, won't no dwelling, was a little old shed

down there at ‘the corner.

[108]

* * % %

COURT:  So the Barnharts owned the 24 acre tract and a

larger tract from approximately 1951 to 19587

th

th

Q And the Barnharts owned not only thlS Liskey part but
ey owned addltlonal land, they had about 400 or more acres in
ere didn' t they7 A That's right.

Q And to your best knowledge the Barnharts, when they

owned the property, did use this right-of-way as a means to get

to

it

al

th

public road number 925 from time to time? A ' Well they did
a few tihee. They didn't use it all the time.

Q I'believe you did testify that you wete working during
1 those periodsof time and would not be theteegenerally during

e daytime? A That's right.
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| Q And even the times you were home youvdid observe

them using this right-of-way from time to'time?_ A That's right.
Q Did you testify that Barnharts had avmaéhine shop to

on their prbperty? A No, not on their propeftyi I think it

was| along [169] out here about where the Apple Shed - it's along

there that'thgyvhad some machinery. |

Q It waé not on their farm? A No, no it wasn't there, no.

Q Did_théy use this right-of-way to gét frém their farm

to where they did have this machine shop? A Not always, they

com% down from Keezletown most of the time, bﬁt‘éometimes they'd

come through there. B

Q But while the Barnharts owned this pfoPerty, this farm,

they would déé:this right-of-way from time to tiﬁe to-gét from -

théir farm fo'their business property? A I'd say so, yeah. But

not all the time, they .

Q nght Now the only other questionr=I believe you

test1f1ed that originally this right-of-way went from A up to B
upito D and then_E to get to the public road?‘ A That's right.
r Q Aﬁd.fo the best of your recollection Sometime during

thé 1930' s it was changed so that they then went out to the public

road by u31ng the right- of -way from A to B to C7 A Yeah, that's

the way they was using it.

?
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Q And they did not use - they did not quit using the
-right-of-ﬁay until they did use this right-of-way which

up between the tenant house and the barn to get to the
{
|

lic road? A‘ Yes sir.

¥ % % %
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i
' EXCERPTS FROM TESTIMONY OF DAVID H. BARNHART
- B (filed 1/30774) |

|
it Q And_how long did you reside in the Keezletown area
in ﬁockinghamvC6unty?. A About 14 years. |
| Q Do you have a brother? A Yes.
Q. And what is your brother's néme? A :John.

Q John Barnhart? A Yes.

Q And where does your brother reside at'this'time?

A Well I have three brothers, John lives in Augusta, Georgia
nowé I mean Hephziabah, Georgia; o |
E Q He 1iVes in Georgia? A Yes.
, l Q All right. Mr. Barnhart, did you and:your brother,
[11?] John, pﬁfchase a farm located in the Keezletown area from
Mr.éD. Wampler Earman? A Yes we did. .
Q DdVYOu reca11 approximately when you pﬁrchased this
farm? A In.thé Spring of 1951.
; Q And'épproximately how many acres did fhe farm contain
at %hat timef::A It had 329 and a fraction.
E Q AcreS? A Yes sir,
Q Now this farm that you and your brother, John, purchased
froﬁ Mr. Cénrad back in 19 - from M. D. Wampigf Earman in 1951,

is Fhis-part of the farm now owned by Mr. George C. Conrad?

i Lo
A Yes sir. . .
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Q You and your brother then would be what is called
predecessorsiin.title to Mr. Conrad? 1In other wads you all
owned the férm fhat's now owned by Mr. Conrad? A Well we did
for|a while, then I sold my interest that my brother sold to
Mr,:Arbogast Which he sold to Mr. Conrad.

Qv Okay, 1et;s go through that again? A My brother had
it after I did. |
COURT: _Pért of it went from Barnhart tb.Earman. No he
bought it froﬁ Earman. |

[113]
i Q 1I think I can clarify it Judge.

COURT: All right.

i Q ‘You aqd your brothef bought this 300.;ﬁd some acre-
‘farE from Mr. Earman? A Right.
| Q And subsequent to yaur purchase of thebfarm did you and

| _
your brother divide up this farm? A No, that was about two and

a half years later.
Q I seé, later you all did? A Yeah, that's right subse-

quently.

!
7
S
|
ue
Q Right. I believe in 1953, a couple years later, you
and your brother divided the farm? A Right.
i Q And your brother, John, took that part 6f the farm which

is inow owned by Mr. Conrad? A Right.




App. 42

Q And whét part of the farm did you také? A The
northern part.

Q »Noffhefn part of the farm? A Yes, 129 acres, it was

on the north end of it. | |

Q ~And‘Who is the present owner of the farm that you owned?
A [simeon Heatwole. ;:
Q ‘And about how many acres did your brothér acquire?

A |It was right at 200, I think it was 199 and a'fraction.

[114] Q And that would be the same farm that Mr. Conrad now owns?
A Right. | | _

Q Aft‘e’riyou and your brother divided uia' the land did both
of [you continue to live there on the farm? A Yes we both lived
onlthe farms;'ll lived on that particular farﬁ“part of that year
but then I‘was'building on the end that I bought. It didn't have -
I mean after I‘got buildings there}I lived iﬁ fhét part.

Q vSo ydu put‘some buildings oﬁ there aﬁd'jou lived there

for approxiﬁately how long? A Twelve yeafs. m

| Q Ydﬁ lived there 12 years? A Yes. .

Q AndJAid your brother, John, conﬁinué to reside on the

farm that'hé acquired which is now owned by Mr.vConrad? A He -
did until January of 1958. |

Q And to whom did your brother sell hisiférm at that time?

A |olie M. Arbogast.
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!

! Q To Mr. Olie Arbogast? A Yes.

f Q And then I believe Mr. Arbogast sold}the farm to.Mr.
Con;ad? A Ye;, .
[11;] o | |
- ! COURT: So your brother sold it to Arbogagﬁ‘in '587
A & think thét's-rightf Mr. Arbogast is hefe, you can check
wit% him. | |

; Q Jaﬁqary 16,1958 is the date of the deed. Mr. Barnhart,
when you and yQur brothér purchaséd this fafm:in 1951, were

yo@ aware Qf a fightfof-way from this 300 and some acre farm
to the public road number 925 that I believe has been referred

! , . o
to las the Keezletown-Harrisonburg Road? A Yes..

- Q How did you become aware of this right-of-way? A Mr.
r

D. ;Wampler Earman pointed out to us before we bbught'the place.

Mrg James‘Hall confirmed it to us and he said it's your right-of-

L

waé for yoﬁ to use. But at that time they had closed the fence
and we went out between his house and barn.

\ COURT:. Now I didn't hear your answer,;pléase répeat it?
él Q Mr; D. Wampler Earman told you priof téIYOu and your
brbther buying or purchasing the farm that there was a right-of-
wa; and poihtéd it out to you, is that correct? A Yes.

' Q Referring to Plaintiff's Exhibit 1, at point A, is this
i . p

thre the right-of-way would have commenced? 'A_ Yes. .

|
!
|
|
|




App. 44

Q And in what direction, if you can read these letters,
in;which direction did Mr. Earman point out the right-of-way?

[116] Was it straight over to the public road or was it down

thﬁough between the Hall house and barn? A Ifm not sure that
I %an say astto'that, but he said it's our right-of-way out across
Mr; Halll |

? Q Okay. A And Mr Hall sald because of gates to keep
up, he would prefer that we use the route out between his house
and barn which was agreeable to us. |
COURT:f;At that time Mr. Hall 6wned Sttiekler 2 and Strickier
" . o
Q At the'time that you and your brother pﬁrchased the farm
did Mr. Hall own the tract that's described on Plaintiff's Exhi-

bit 1 as Strickler number 2 and did he also own the one that's

deaignated as Strickler number 3? A Yes.

l Q He"oﬁﬁed both tracts? A Yes.

; Q And I believe you stated that Mr. Ha11 confirmed or
vetlfled that you did have the right-of-way to cross his land
tojthe public road? A That is correct.

. Q And he said that he preferred that you use this right-
og-way to the'public road between his house aﬁd the barn?

A% That's right. |
J COURT#--Now when you asked him this right?of-way,you

[L17] C, B on Exhibit A.
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Q From here to here? A Yes.

Q So he did state to you - verify that you had a right-
way out to.the public road over thié rightfbf-way?
'STONE:_-Eﬁcusé me, that wasn't his testiﬁony. I thoﬁght
Lndicated.that the right-of-way came across the .
COURT:AAjﬁst'a mihute, counsel's last Question referred
D, E? | |

Q Did:Mr. - let me rephrase this. At the time you and

your brother purchased this farm, you stated that Mr. Hall veri-

fied that you had a right-of-way to the public road across his

land, is that correct? A That's correct.

Q And"I:bélieve your testimony was that hé said that he

would prefer that you use the right-of-way betWeéh his house

and

you

the barn? A Yes.
Q Could_you at .the time your purchased your farm, could

see any visible evidence of where the right-of-way existed?

A Yes, it was very plain.

know

Q .Andiﬁould you please describe it to the best of your

vledge? [118] A It continued south, what is known as E and D or

to there - tOfthe - out to there, straight.

but

it w

Q To here? A Yes. But at that time the fence was closed,
there was evidence of a well worn roadway sometime in the past.
Q Now you say the fence was closed, was there a _gate where

ent on to_the public road or do you recall? A I think it was
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| o

| , ,
closed - he had closed it at that time.

{
i

Q All right.
5 COURT: - Excuse me, you say the fence was-ClOsed. Can you
tell us or p01nt to what sectlon on the sketch there was a closed

fenée? A NO,'When someone gave you permission to go across you
J v
1 ' , ‘ .

go écross where they tell you and we had nothing to do with that,
1

g01mg to 1nvest1gate where the right of way mlght have been when

thlS was satlsfactory to us. From the testlmony of the others I
accepted that at that time it was closed. I think it was.
¢ Q A11 rlght now, you're talking about out here at E, 1s

that correct? ‘A That's correct.
i . .

|
[120]

1

Q Now; where were there any gates? First of all were -

* K % *

the&e any gates at point A? A Yes.
E Q Anevthat's where it joined your farﬁ?h A (Shakes head
yes.) | C
: Q Wete there any other gates on this tight-of-way? A There
was?gates intd:Mr. Hall's barnyard so that he could let his cattle
in %nd thatfs all we ever bothered with [121];ahd that's all I
loo%ed for. | |
; Q Whét about the roadway itself, What.appearance did it

have7 Did. you determine- did it appear to you to be a roadway?

A Tt certalnly did. And I don't know the w1dth of it but I know
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I céuld’take a tractor, a farm bailer or a four harvester, equip-
menﬁ like tﬁat‘and squeeze the 12 foot gate and let in. That area
of land the?é‘s no problem to get through, no crowding like it
would have beeﬁ at. |
Q In bépween the fences here?
. COURT: The Witness‘designated the area between A and B.
| Q He's.talking about the width now?
COURT:. Yes énd I‘just want the record to be clear as to
what part ofithe sketch he was referring to. o |
| Q From A;to B what - between the fences,:what would you
estimate as to the width?
STONE: Before he answers this»questioh,'ié it understood
Yo&r Honor that we're going in on apparently evidence that's
baéed on the’aésumption that the Court would find an ambiguity in
the instruﬁent? Otherwise we think it's incompetent evidence set
in since the instrument the Court must hold with.
COURT: iWell they contend there's an ambigﬁity .
STONE : Right,
COURT: . . . and parole evidence; .

[122] .
STONE: And our objection is on that basis then.

Q whatvwould be your estimate as to the width between the
two fences from point A to point B? A At least 16 feet, at the
very least, could have even been 20, I don't know.

i
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Q Now what about the appearance from poiﬁt B to the shed,

was |there a fence only on the northwestern side or was there a

fence also on the other side, the southeastern side? A There

was |a fence on both sides out as far as this garden.

up

Q And would the width and the appearance of the roadway
to that point be the same as it was from point A to point B?
As I recall it was.

Q Now coming to this shed, was that shed there when you

purchased your farm? A Yes it was, but it was not on the road-

way! at that time. I think there was a building put to it later

that'may have been on the roadway but it was not on the right-of-

wayi.

Q Wa's fhere a shed off of the right-of-wéy which is now

torn down or has been done away with? A There was none on the

A

brc

right-of—wayfat_the time we moved there.

Q Was there a lean-to or something like that put onto

a shed at a later time or do.you know? '[123]- A Yes there was.

Q All”fight. But at the time you purchaSed your farm the

shed was not located on the pathway of this right-of-way?

That's right.
Q Ndw Mr. Barnhart, during the time thatgybu and your

ther owned this farm together from 1951 to:1953, did both you

and your brbthgr use this right-of-way? A Yes.
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STONE: Excuse me, which right-of-wéy-are you'ta1king

ut now?

Q Did yéﬁ USevabfight—of-way? A Yes.

Q And what right-of-way did you and yOur brother use?
A to B éﬁ'd'B to C. |

Q Now I believe you stated that Mr. Hall asked you to
B to C instead of using from B to E?7 A :Correct.

Q Did you and your brother - how ofteh did you and your

used it evéry day.

Q Did‘ybu and your brother Qse it as abﬁeans'to get to
publictéoéd number 925? A Some, not aIWéyé:

Q Didiyou also use that right-of-way from time to [124]
é in ordérvto go from your farm to the Hail férm? A Yes.
| Q 86 §oﬁ used it really for two purpoéés?' A Correct. .
Q Oﬁé ﬁ6u1d have been to get from your'farm to the Hall
m aﬁd the.Sther purposes Qould have been{to-get'froh ybur
m to the;pﬁﬁlic road number 9257 A That:is'right.

Q IﬁaSSﬁme that you used this some of the time for farm-

jpurpoéés?v |
STONE: Object to the leading nature of £hé question. . .
Q Egéuée me, for what purpose did you:and your brother
this fighﬁbof-way? A Edr énything we had need.

ither use this right-bf-way? A During suﬁmer_months sometimes
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Q Was it used for farm purposes? A Yes ‘and other too.
Q And did you and your brother use.it:to drive vehicles
r‘the rightfof-wéy? A Yes. |

Q Auﬁémobiles? A Yes.

Q Didﬂyou and your: brother use it as a mééns to go to
risonburg? A if we were on the western.paft‘of the place
we needed to go that's the way wé went. |

5] , o T
Q Did Mr. Hall and members of his family use this right-

way to éomé to your farm? A Yes they did. N

Q So actually it was used by both parties”as a means to

back and forth to the farms and also by you‘and your brother

a means to go to the public road? A Andygould I say something
N : o
Q Yéécéir. A My father worked for us' at that time and
would oftén‘come that way?
Q Where did he live? A He lived at Dayton.
'Q And he did. . . -
COURT:f5i didn't hear his answer. A _Hé lived near Dayton.
Q Dayton, Virginia. ‘And}your father WOuld use this as a
ns to come to yout farm? A Yes. |

- Q Wés it used by anybody else working for you and your

brother on the farm? A Some.

Q After you sold part of the farm to ydur.brother, John,




App. 51

b

and| you retained the northern part of the'farm,'did‘you con-
tiWue from time to time to use this right-of-way? A Yes as
I @ad need.

[126] | |
' Q And so you and your brother then continued to use this

farm until such time as the farms were later sold? A Yes.
Q And your brother sold his farm in 19587 A That is
coﬁrect and even after Mr. Arbogast owned the plaée I still used

it isome.

Q TFor what purposes? A The same as before.

g Q I béiieve that - I believe you stated that after you
ané your brbfhér divided the farms, that you built a house and
soée othergﬁuiidings on your part of thevfarm; is that correct?
A fThat is éofrect. |

% Q And did you continue to use this righf-pf-way for your
ow% use? A VWell if - it waé‘morelif we weré:déing farm work
th%n other typé work because 1'd have to go through my brother's

farm to in order to use this.

Q Where were the improvements on yourfbfother's farm, the

hohse and the barn and other things? Was it close to the Keezle-
| : cL0:

to%n Brock's Gap Road? A Yes.

|

P Q And did he still use this right-of-Way'for his entire

fakm? ,Other.words, after you all divided the far, he had a 200

acre farm is that correct? [127] A That is chrect.

'
1

;
|.
|
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; Q And drd he continue to use this: rlght.of-way to go
froh his farm - from his house to the public road across the
Strhckler land:Qr the Hall land? A Sometlmes he did. |
% Q Sonhe-eontinued to use it for the same purposes up

unﬂil the time he sold it to Mr. Arbogast? Avaight.

i R ‘ } * % % . %

[134]

Q Now did I understand your testimony.Mr;_Barnhart to be
that at 1east since 1951 when you bOught the prOperty with your
brother that the right-of-way, that you've been referrlng to

from the Conrad farm shown on Exhibit 1 across the Strlckler

4
farm, number 2'here, was used exclusively erm A to B, and from

'there through'the driveway out onto the road at C? A Yes.

; * % * %
[139] L
i Q And did you then go to Mr. Hall and confirm this?

I
D1dn t you ask Mr. Hall if that was his understanding of it and

asked if he mlnded7 A We had an understanding. I'm not sure.

ifiwe -1 wentsto him or he came to us, buth'really think we

went to him to see if it was satisfactory to do this.

? Q Well Mr. Hall was a good neighbor wasn't he? A Yes

heéwas.
Q And any time you went through here and certainly he

didn't object to it did he? A No.
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Q Andvhe.told you it was all right to-go through there
didd't he? A Yes. -

Q How many times did you ask him while.you were there for
- permission to‘gé through there? A When he toid ﬁg»once I could
go through,'I never asked again. I thought his.ﬁofd was good
and|. . . | | ‘

Q So y§ﬁr agreement was when you first bought_the pro-
perty? A Tha;'s correct. |

* % % %

[142] - :
Q Now let me ask you again, which highways could you reach

from your faﬁm§‘that is the northern portion after you divided |
the|D. Wampler Earman farm with your brother? Which highways,
public roads could you reach from your farm? That you [143] had
access to? A "The road that leads into Keezletpwn comes up by
the| farm Mrﬁzcbnrad now owns. That was my most éasily access 1
guess, if that'é a highway.

Q Is that a road thaf's_paved?} A Ye$. 

Q And'wés one having - was your brothef after he retained
this part and”even before you sold your interesﬁ'.....;you;'
brother in this farm, that is the.section of the D. Wampler Earman
farm closest to the Strickler farm, did you éiso'have‘meané_of
getting on,that road to Keezletown, that is thé:pavedfféad I

understand; of getting out? In other words could you leave
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Mr.iConrad's:farm and what is now the Conrad'sEfarm and get to
Keegletown on that same’paved road? A Yes. |

Q All right. That's the way - if I asked you the way
you?normally went out, that's the way you usnally went out
wasn't it? *On the hard road? A Yes, most often.

Q And normally, isn't it fair to say that normally your
use’ of the route through the Strlckler drlveway here was related
to your farm bus1ness wasn't it? I'm not saylng always, but
usually that was the case wasn't it? A Usually*it was but
during those years I had some hired help that'used that‘route he-
cau%e it's closest.

[144] | | < |
Again these were people hired to help you on the farm?

{ Q What about things like going out to church and going
shopping with your family, things like that, wonld you most
always go out to Keezletown on that paved road? . A Mostly.

| Q Whatfnas the Conrad farm, I'll refer to it as the
Conrad farm, .the part that your brother retained, what was it
used for from 1951 to 1958? A Dairy operation.

Q And what was the Strickler farm used for Strickler

i
farm number'2"on the Exhibit? A Well that belonged to Mr. Hall

and he - he was a farmer.

* % % *
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[14§]

1

Q And - sorry I think you might have answered this but

I den't recali_your answer, how many gates starting with A then

would you have before you as you came through the right-of-way

A, B, C? How many gates would be in your path? A Usually it
was}just one. W o
|

Q That would be at A? A At A.

- Q Alllright, A Bﬁt sometimes Mr. Ha11'WOu1d bring his
: | _
! ‘ . .
cattle in and it was a possibility there would be one at B that
would need to be opened.

l

| Q Let.me step up to the Exhibit again‘andbtell me where

you re talking about the cattle would come from7‘ Which direction
would they . be brought in from, the cattle of Mr. Hall's? A They
ca@e out by his house and garden out.to this pasture. And here's

the bernyard, there's a gete.
| Q So this will be in the record, they came from a southerly
difection?‘ A Yes, and so that they ﬁould neﬁjgo down here in-
st;adlof geihg to the barnyard there was a gete across here.

| Q So the gate woulg be for the purposefof apparently turn-
iné cattle'EQming from the'southefn portion ef the Strickler
po&tion in“tewerds the driveway in towards the barn? A Correct.

| COURTES Did Mr. HaUl keep cows in fields 2-and 3?7 [149] A

When we were there he did not keep any in 3.

COURT: He did ev1dent1y from time to t1me kept them in 27
i o y
A Yes.
|
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Q I bélieve I asked:you, in fact I know I asked you and
yougresponded;'l asked yod whether or not after you bought the

pro?erty in.l951, that is the farm from D. Wémpler Earman,

whether youialWays - whenfyou used this right-of-way went through
i : . L

at B to C, and you said you always did. To your knowledge do

: : ] . : : .
you know anyone who ever used the right-of-way, that is to your
knowledge, from B to E? A Not after we went there.

Q In '51. And do you know - well that's all right.

| : E I

Q Just a couple of questions. Mr. Barnhaft, according to
yo@r testimony if Mr. Hall was not turning cattle into this barn

there would have been no éates to open or closé_on the right-of-
: \

waj, is that correct? A iOn the right-of-way that's correct.
However. ..

i

|
perty to the Hall property at point A as shown on the diagram?
i , 1 ,
A ‘That is correct. ‘
‘ ' i

Q Ail:fight. Now, | to clarify what Mr. Stone asked you

heﬁe, it was my recollection that on direct éxamination you
teétified that.when you and your brother purchased the farm
thét Mr. Hall told you that did have a right?df-Way, a legal

riéht-of4way and Mr. Earman told you you had a legal right-of-

way across‘his property? | A He said there was a right-of-way.

;

| Q The only one would have been the gate. from your [150]pro-
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. Q And did he ask you which route he would like for you
to %se? A _Mf; Earman or Mr. Hall?
? Q Mr. Hall, excuse me? You and your bfbther bought your
farm from Earman and you went and talked with‘Mr,AHall, you and
| _ _ _
your brother, I believe you testified you did, did Mr. Hall tell
yoﬁ that you f or Qerify what Mr. Earman had:toldvyou that there
waséé right—of;wayacross the Hall property? A Yes.

Q Aﬁd was it your understanding from talking with Mr.
Earﬁan and Mr. Hall that they had égreed to a}éuﬁstituted right-
of—gay to thé pub1ic rdad? A That is corredt.

Q Did Mf, Hall acknowledge this or di& He_ask.you to use
thi% substitUtéd right-of-way? By that I mean between thé barn
and%the hoﬁs¢? ‘ .

[151] | -
COURT: Apparently the witness doesn't understand the ques-

{

i -
tion. I suppose you can lead him further in a case like this.

i

i Q I'm not trying to keep repeating Mr;-Bafnhart, but let
me éd over-thié. At the time you and your béoﬁher purchased
you? farm ffom Mr. E. Wampler Earman, first offail I believe you
staked that”Mr. Earman informed you and yourhbrdther that you did
hav% a right-of-way across the Hall property;té the public road?
A Right. o

; Q And I believe you further testified that subsequently

aftkr that that Mr. Hall verified the fact that you and your:

1
i
t
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!
|
i
i
!
!

brother did have a right-of- -way from the farm that you had pur-
ehaged from Mrf Earman to the public road, is that correct?
A fhat is correet.

‘! Q Did he ask you or did he indicate that ‘he would prefer
for%you to uee the right-of-way from a point Of'B;tolC to get

to the publlc road? A ‘Yes he did.

? Q And was thls the reason that you used. the right-of-way

from A to B, to. C? “A Yes.

!
I
i
i

Q That's all I have.
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| EXCERPTS FROM TESTIMONY OF BEN HALL
: - (filed 1/30/74)

[158] | |
' Q Mr. Hall, was your father the owner of any of the land

tth has beenvin question here today?v A Yes sir.
Q What was your father's name? [159] A J. W. Hall.
Q Referring to the Plaintiff's Exhibiﬁl;.there, would
yoﬁ state whether YOur father ever owned whaﬁjis'referred to as
Stgickler nﬁﬁber 2 there? .A Yes sir.

Q Did your father eQer own what is called Strickler
nu@ber 3? A. Yes sir.
. Q Iﬂ other words your father was a predé¢éssor in title

tpéthe property now owned by Strickler? A Yéé'sir.
1 Q Do y6ﬁvknow from whom your father puréhased those tracts
ofgland? A:vWéil he inherited number 3 from his home, but number
2 #e bought ffom Nat Keezell.
% Q He_écquired tract 3 and number 2 at sepérate times and |
seéarately?  A Yes sir, right.
| Q And tfact number 2 as designated on the map was acquired
byéMr. N. H,;kéezell is that correct? A Right.
Q I believe he's referred to as Nat Keezéll? A Nat Keezell.
Q I;Believe the records show that a deéd éonveying this

tract containing about 86 acres was conveyed to your father [160]

James W. Hall, by deed dated July the 16th, 1936, is that correct?
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Yes sir.

Q Did you live on this property at any time, either tracts

number 2 or‘3?4 A Yes sir.

as

sir

werxr

unt

Mrs

Wil

rea

196

Q Were.ybu born on one of the tracts? A Yes sir.

Q And_which tract would that have been?‘rA Number 3.

Q Numbe;_B?: A fes sir. o

Q And}did you live in what is'designatéd Oh the map there
a house? _Af‘That's right. | |

Q And that would be right here shown on this map? A Yes

Q And'yqu were born there and did you 1iye there while. you
e growiﬁg gp? A Yes sir. |
Q And h6W long did you éontinue to reéidéﬁthere? A Up
il Novembeé.of '64., |

Q Was this property sold in 19647 A 'iéé sir.

Q And Who was the ownér at that time?,-[i61] A My mother,
. Sally_Hail. |

Q When had your father died? A April of 1960.

Q 'Ydﬁrfféther died in April of 1960 anq'did he. have a Last
1 and TeStament? ‘A Yes sir. ‘” ’
Q Ana'bf his Last Will and Testament did he leave tﬁis
1 estateiihéluding tracts 2 and 3 to your mother?. A. Yes sir.
Q Did your mother Sally C. Hall, sell this property in

/

4?2 A Yes sir.
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'~ Q And to whom did she convey it? A She sold it to the

,Strickler's,

Q But_you continued to live there your entire life up
unt%l the timehthe property was sold to the Strickler's?
A All but. about 3 months

|
1

Q When was that? A In 1953 when I got marrled I lived

at my wife's home for 3 months.

|
{

{ Q Ali right. And so you were born and 1ived there until
196% at which:time the land was sold by your}mother to the |
Str%ckler's and‘prior to that time this property had been owned
by your father and then inherited by your mother? A Right.
[16?] Q Mr. Hall during the tlme that you 11ved there and un-
tilésuch time as conveyed to the Strickler's, ‘could you state
who:was the‘owner of the Conrad property designated as tract 1
on thls plat7' A You mean all the people that:owned it or.

] Q nght. A . . . just one? Well. ;..y;

‘ Q Well let me ask you this. I may be able to simplify it
a ﬂittle bit. Did Mr. D. Wampler Earman own’that tract at one
ti@e? A Yes he did. .

E Q And was it conveyed by Mr. Earman to the Barnhart
_ Brdthers? A Yes it was.

Q And subsequently conveyed by David Barnhart to John

Barnhart? A ‘That's right.




- lan

rig

Ear

[16

to

wha

roa

kno

and

it

at

whi

ref

App. 62

Q And John Barnhart to Mr. Arbogast? A vThat's right.'

Q And Arbogast to the present owner Mr.“Cbnrad? A That's
ht. |

Q All right now, and you were living fhére when Mr.

man owned i£; is ﬁhaF correct? A Yes sir.

Q Weré you awarelof any right-of-way ovér-your father's

6] real estate there? A Yes sir.: |

Q Again referring to Plaintiff's Exhiﬁit*l, aﬁd referring
A, is that:the point where your’father's propérty adjoined

t is now;thé Conrad property? A Yes sir.‘;'

Q And was there a right-of-way frbm that point to the public
d number 925 across your father's land? A'.Yes'sir.

Q Was fhis right-of-way fecorded to the best of your
wledge?: A Yes sir I think that's right.gf  

Q It Was a recorded right-of-way? A: Yes.

Q Yoﬁ'see here on this diagram various letters A, B, Cc, D
E. Do-Yb£ recall where this right-of-waylfﬁﬁhat direction
went reférring to these letters? A Well it started at A
the corﬁer:of Mr. Conrad's - which belongs-tb Mr. Conrad's
d thére and3it followed almost a straightfiiné to the highway
ch wouldvbévbut at E. |

Q In_bther words it came'from A straightﬂto what is
erred to as D and then a little angle. . qu A Right.

Q . . . there to the public road designatéd as E? A Right.
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[167] . | .
Q And that was the right-of-way across your father's

property? A True.
Q Waé_the use of this right-of-way later changed? A Yes
sir; |
? ‘Q At what point in time.to the best of your recollection
was' it changed? A Well I was maybe, possibly in my early teens
1 - : -
wheh my dad and Mr. Earman in a verbal agfeemént-decided that it

was| more convenient to go out our driveway to the‘highway than

it Was to opeﬁ a lot of gates and keep up gatesjtb go out to

" where E is now.

Q And was this agreement as to another right-of-way being

froﬁ point B to C? A Right.

Q You would still commence with pointhgncome to poiht B
and then ratﬁér than continue straight out like the recorded
right;of-way,.ﬁr. Earman and your father agreéd that it would be
-mor; practiéablé to cut off and go from B to C to the public'road?

A Frue.
i Q Wpﬁld'this have been between your héuse;and the barn?
A %ight.

% Q Aﬁd wés there a driveway there? [168] . A Right. There's
al%ays beenlafdriveway there.

Q- And that was a verbal agreement between your father and

Mr. Earman? A That's right.
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COURT: Well now, were you present when your father and

Earman discussed it? A Well I don't know whether I was

l

'maybe present or not, but I've heard the two gentlemen talk about

from time to time, that they was glad they done it this way

and, you know, it was a lot more convenient. .

.coURTf ‘Then you heard your father aﬁd‘MrQ Earman talk

about it? A ‘That's right. Mr. Earman as a frequent visitor
there and he used this right-of-way to go into his farm I would

say more than he did the other way.

COURT: And you're not depending solely on what your

father may have told you when Mr. Earman was not present? .

A Right.

COURT: ALl right.

Q 1In other words you heard the COnversafibh between Mr.
D. Wampler Earman and your father pertainingvtd'this? A That's
riéht. | |

Q Ndw,>prior to that verbal agreement was the right-of-

wa} used from point A to point E as a means of gétting back and

forth from the Earman farm to the public road? [169] A It was up

at

until they made this agreement. It was a gate in the fence there

point E and .
Q The?gate'would have'been right here on the public road?

That's right and along about ?_that gate stayed there. It was

1
i
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a broken down old gate in later years and that gate stayed there

unt:

1 say about 1954 we built a new fence. When we built the

fence we done away with the gate because that part of the right-

of-way wasn't'used by anybody other than us there on the farm.

Q But‘up-until in your teens which would have been about

when? It would have been the late thirties or when? A Well

probably in the forties.

Q All-right. But up until that time this right-of-way

- from point A to E had been used by Mr. Earman: and other people

is

that correct? A Yes sir.

Q And it was only changed by a verbal agreementhwhich

you've testified in the late thirties or earlyvforties where

they substltuted the rlght -of- -way to prov1de the entrance to

use
[17

Mr

he

go

d number 925 from point B to C? A That' s rlght

Q And up until that time the other rlght -of-way had been
d? A That s right. -

0] Q Now g01ng back again to the time when Mr. Earman did

.Earman use the recorded right-of-way? A Yes sir, Mr. Earman

used it frequently. Yes sir, he lived here in Harrisonburg and

came out and he would look at his crops backAthere and would
through that way with his automoblle

Q In other words he would use that as. a means of going

from his h0me.1n Harrisonburg to his farm? A nght
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Q And he would come in over your fatheris property to
farm? A That's right. | |

COURT;V You talking about E,D,B,A? You_séid.

Q Yoq_talking about from E to D to B to A? A No, I'm
king aboutﬁC,B, A, A
Q Buﬁ uﬁtil it wés changed did he uée E, D, C, A?‘
Wéll I preéuﬁe that he did because up until;that time that's
way they came in. At that time there wasn't a lot of travel
ause most'qf‘the farmiﬁg was done with horses.
STONE;' Your Honor I think the witness 6ught to be
tricted to what he saw or heard himself, I'BelieVe he's
uming right now about something that he didn't see or hear.
Well I haﬁe?seen peqple come in that way if:that's what the
tleman wéuidllike ﬁo hear.

1] o | :
'Q But during the time you lived there the roadway was

tially from A to E and then later it was from C, B, to A was

d for the bénefit of this properfy now ownédAby Mr. Conrad?
That's right. |

Q And again Mr. Earman I believe.you statéd - you testified,

d it very'frequently? A That's right.

E Q And after Mr. Earman sold the farm to the Barnhart's did

n and David Barnhart use a right-of-way across your father's

d? A Yes sir, they used the right-of-way right frequently
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a couple of years because John farmed my_dédﬂs farm for a

couple of years, he had it rented and he used this right-of-way

bac

per

roa

fhe
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k and forth between the farms all the time.

Q Now at the time the Barnhart's owned'the‘Conrad pro-
ty they uséd ﬁhe right-of-way from A to B F§ C to the public '
4?7 A COfrect. |

Q Now for wﬁat pﬁrposes‘did they usé thisfright-df-way;-
Barnhart‘s? A Well, actually the two bqys that was doing
farming, they-used it mostly, go transfer’farm machinery back
forth. 'Théir dad and some other hired‘he1p that»1ived at
ton or Haffisonburg, they would come through'that way.

2] IR _ o :
Q In other words people going to the Barnhart's farm,

ng there would use this as a means or a way of getting into
farm and~oﬁt of the farm, is that correct?-.A That's right.
Q In‘addition, did‘people on your father's farm, didvﬁhey
.this rightfof-way to get to the Conrad property? A That's .
ht, I worked for Mr. Barnhart for about six months. I didn't

e a permit and I drove his truck back and erWards through

there every day.

Q Was it used by the Barnhart's as a means of getting to

public road to go to Harrisonburg and other places? A It was

there for that purpose if they wanted to use it and I do know they

used it for this purpose. If they was working back there and
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break down, they had a truck there, they'd go that way instead

of going by Keezletown which was probably 5 miles out of the way.

the

Q And during the time that Mr. D. Wampler Earman and later

{
i

Barnhart's and later John Barmhart, was this‘right-of-way

used for their entire farms? A How was that question again?

Q During the:time that Mr. D. Wampler Earman owned the

A farm which ia‘now owned by Mr. Conrad and during the time that

the

Barnhart’srdwned the Conrad farm, was this‘right—of-way used

as a means of getting in and out of the entireffarm? Or was it

just used for a small area here? [173] A Well I w0uldn 't say it was

usei for the entire farm, no, I think if they was worklng over

on ﬁhe other side the farm and they needed tofget out, they ‘would

have went out through Keezletown.

Q They had two ways though to get out, ia_that correct?

A That's correct.

Q One has been testified as Keezletown of ‘Brock's Gap Road,

is that correct? A Well, I've never heard 1t called Brock's Gap

Road. I thought Brock's Gap was at Broadway.

Q I believe that some old deeds referred it that way but

we know. . . A We always called it (inaudible)VGap Road.

cou

get:

Q Okay'. In other words there was a road there where you
1d get out of the farm and then you had thls right-of-way to

out of the farm? A ¥es.
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Q And W¢re they both used from time to time? A Yes,

they were.

to

[184]

Q I believe - where were the improvements, house and barn,

located on the Conrad property? A It was located on the eastern

side of the farm next to the Brock's Gap Road.

Q 4And I believe you've heard Mr. Ba?nhart state that

[174] he used'that;mostly, but he also used this as a way of going

Harrisonburg'at times? A He may have done this at times, yes.

 kx K *

-Q This‘right-of—way at the - I assume when you left that

aréa in 1964 there was actually a recessed area here that looked

like a lane didn't it? A That's right.

Q Andthét's where you also ran your cattle through, your

dairy cattle, is that true? A Well, my dairy;,it wasn't a.lane .

there when I was running dairy cattle there.:'It_wasn't a fence

on

|the east side of that right-of-way any longer. I took the

fence out.

ri

yo

Q You took the fence of the right-of-way down? [185] A Right,

and when youlgét up - well back this way from B, it was a barnyard
there and I took and put. gates at the barnyard'so when I let my

cows in I had some way to hold them and actuélly a part of the

cht-of-way was a part of the barnyard.
Q But'it is the same area, just to maké sure I understand

ﬁ, the same area that’you ran your cattle through? A Right,
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bué now down'at,A my cattle, when they went down there, they was
juet pastured, i wasn't driving through there.

‘ Q You_taiking_abbut the pastufe area down in the corner
oflyour fields next to Mr. Conrad's farm? A All of number 2

iszpasture ground, traet'2.

| Q You 1i§ed most of your life, apparentiy»from your
testimony, en_this farm designated nu@ber‘Z, isn't fhat correct?
A éThat's right; | |

Q And that's where your home was? A ‘That's right.

% Q And'as long as you lived on that farm.Qas it always used
exelusively and'only for farming? A I never knowed it tevbe used
fo% anythinéeelse. .
Q And»&ﬁat - and let's see, that would also be true of

btr%ct number 3 over here? A That's right. |

% Q I take it that really if you look at fhis sketch [186]-right
he%e, we're 1eOking at your farm land aren't we, these parcels of
laﬁd on this EOard? A Well it was either used for farm or pasture
1aﬁd, now thefe's a difference between farmiﬁg lend and pasture land.

' Q Are'yeu familiar with the corner of»ehe'Conrad property
.thét's closest to the right-of-way? A Yes sir}

% Q And that you're a farmer of some reputable - some experi-

enée over there and I take it if you look at:it'through a field

you'd pretty well estimate what acreage it is can't you, of a
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field that ydu-can see? A Well, maybe.
Q Does there appear to be a field down there that looks

like it's 24 acres in this corner? - A No - you're talking
4 ' _

‘ abéut farminglland?

Q Noé,I'm talking .about crop land or farming land either

one? A No. .

{

£Q What"ié exactly - what is in that céfnér?‘ What kind
of%é farm? What kind of land? A Well right here in the corner
itﬂs farming land. ' | | - |

{ Q What &o you mean by farming, maybelwe'fe'talking .

A EWhen I spéak of farming land I'm talking abéﬁt land that you
pléw up and you plént a crop in.

‘ Q SO'itiS crop land? [187] A Right; ¢

Q Corn, crop land? A Corn,‘wheat, oaks or whatever you

miéht want to plant in it.
| Q From this corner here right at A, would that be true,b
| |

for at least 24 acres on that corner? A No sir, I don't believe

it"s that much there. It may be but I don't believe it it.
i T ) ) .
Q You think it's less but it could be 247 A It's a pos-

sibility, but .I don't believe it's that much.

| Q All right. Since you've lived - you've known this pro-
peﬁty since you were born, has there ever been a dwelling in the

area that I might designate as a 24 acre tract starting at the
o ) :
corner of A on the Conrad property, has there been a dwelling
- . _

I

|
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Q Back ﬁp on the ridge there?

e are you-or-what the tract.

* % * %

re? A Névef been a dwelling thefe that I‘knew of that was
nding. I.believe that back in the edge of the woods there

may be a place there of where a dwelling onée.stood.

| A I aon't - well, yes.

Q But you're not claiming that's on that 24 acre tract

‘A No, I'm not.
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EXCERPTS FROM TESTIMONY OF RICHARD HIGGS
(filed 1/30/74)

Q Did you hear Mr. Hall's testimony a few moments ago

about moving these dairy cattle? A Yeah, but he was talking

about a different time from what I'm talking about.

Q I see, so at the time you are talking:about B to D was

used primarily, that is the area that was fencéd in on both

sides, was used primarily for turning or moving cattle? A When

mov

I say B I'mitélking about probably total of 5 feet north of B.

Q Up this way? A No.
Q Nd; back this way?. A Yeah, now we'rezfight.
. Q All right. From the barn to D was ﬁsed-primarily”to

/e cattle back and forth wasn't it, that isgiﬁ the fenced in

area? A Well I wouldn't say it was used primarily for that. We

used it every day but we also used it for, you know, travelling

on

[201]

of

back and fdfth;from one part of the farm to the other.

Q Thét‘is between B and D? A Right.

Q AlI”right and what other part of the farm - well let me

ask you this, ypu're talking about use that you made out of it

the Hall farm aren't you? A This is true;'¢

Q Now, and as far as the fenced in area between A and

B that Mr.'Héllitestified to, you say you doﬁft have any knowledge

that, abbﬁt'the dairy cattle? A Yes sir, there was - we had
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i
I

I .
thgt fenced off to keep the cattle - that's why.we had that barn-
ya%d gate there, to keep the‘cows out from down there.

Q And ro-be able to turn them also or. . . ‘A Turn them
inéo the barnyard, right, and keep them out of there.

j Q Do you remember how many cattle wereﬁhormally kept on
th% Hall farm that you 11ved on when you were”old enough to
reéember? A 1'd say approximately 40 or 45. | |

f Q‘ Would.these be beef cattle or dairy cows? A Both,
apéroximately720 head of dairy cattle and theh-the balance were
beef. o

g Q Dooyoﬁ remember whether the dairy cattle were usually
mo%ing backiand'forth,'morning and evening'wheh:they came in and
weht out? vA"I know exactly yes sir, where wehmoved'them.

; Q All right, where were. . . A From vao B or approxi-
ma?ely 25 feet north of B.

; Q Right where the barn is here? A Right;i

% Q Up°to D? [202] A That's true. N

i Q In the fenced in area that's designated here .
A iWell of course, on the east side - I beg your pardon, on the
we%t side there was no fence. That was an open 1ot in there and
those cows, once they got up to a certain p01nt there they were
out in an open fleld and you had to drive them where you wanted

them in.

Q So you had to have an imaginary feneeron one side didn't



you. . . A Yes sir.

é Q . ,.}*to keep them going? A Yes, of course there was
a fence over‘tobthe road, over at the road, theyfcouldn't go
farther than that but there was an open lot: there |

% Q But ba31ca11y you 'd funnel them between these fenced
in %reas and by the garden you'd have to move pretty quickly or

befpre you got.to the garden. . . A Well no, there was a

fenhe by the garden and you didn't have to takehthem'any faster

there than you‘did anywhere else, but if you wanted them to go
| ,

thére to point D you had to hustle them on.

:Q All right, but they did move from a'path that is exactly
where the right-of-way is shown here, isn't that true? A Sir.
| .

1
b

! Q They moved in a path between - north of B to D on
[2d3] the same path that's shown there as the rlght -of- -way, didn't
they7 A Well'of course, you couldn't always keep them right on
the right- of-way, when you got them out in an open lot from the
rlght of~way, there between - half way between E and B was open,

there was no fence, only along the garden.
| o | | |
Q But it was your effort to try to keep them in that path?

A EYes sir.
| : £ % % %

, _
5 Q Let me just ask you one question Mr. nggs During the

tlme the Barnhart's owned the Conrad property dld - I believe

I
you stated before they -owned or ran a machine shop somewhere7

i
A True, yes sir.
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|
i : o
j Q Where was that machine shop? A (Inaudible) Down here
| o
beéide.
! . .
' COURT: ‘I didn't hear the answer.

Q Down towards the Mason's Chapel, that would be on old

Rodte 33 onvthe”Country Club Road. [204] A That's right.
'1 COURT: it wéuldn;t appear on this Ekhiﬁit?

: Q No sir. This would.be just a shorﬁ diétance from the
Co%porate'Limité of Harrisonburg, is that cofrect? A Right.

i
i

| Q And:did the Barnhart's use this right-of-way during the

time you lived on the Hall property as a means to go to Harrison-

bqu to this,machine shop and back and forth? ‘A Yes sir.

* % % %
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EXCERPTS FROM TESTIMONY OF OLIE M. ARBOGAST
i " (filed 1/30/74)

[205]
! Q Mr. Arbogast, did you sell the farm located in the

Cen&ral District of Rockingham County Virginia to Mr. George

Conrad containing approximately 200 acres? A Yes sir.

|
{

|

believe the deed is in evidence. . . A We fiXed up things in.

Q D0~yon recall when you sold this to Mr. Conrad? I

COURT?' The deed is dated January - November 1, '72.
A November the 1st, '72. |

Q That's when you sold it to Mr. Conrad? A That's right.

1

[206] Q From whom did you purchase this farm7' A John A.Barnhart.

1
% Q And I believe that deed cites that you bought it January

i
!

of {19587 A Right sir.
i Q Now - prlor to your purchasing this farm had you ever
woﬁked with John Barnhart there on the farm?r_A Yes sir, on

dlfferent occasions.
<

; Q Durlng the times that you worked for John Barnhart there

J
on hlS farm Wthh is now the Conrad farm, d1d you or Mr. Barnhart

use a rlght of-way across the then Hall property which is now .
owned by Strickler? A Yes sir, various times.

| o _

i Q And was it used for various purposes? A That's right.

Q And‘did Mr. Barnhart and yourself use”it as a means of

geéting from the farm over to the public road rnumber 9252 A Yeah,

‘
J
1
|
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we :used it to cgme out - well, we'd be over‘tﬁere maybe and want
toigo to town for something and we'd use it fhéfe and then they'd
haﬁl hay or sbmething like that out there and around and into
Keézletown which is a much better road. |

\ Q So you;used this right-of-way to haui-farm products
fr%m the Conrad farm té the public road because it was shorter
ané'you and Mr. John Barnhart also used this ;s a means to get
to%public road to go to Harrisonburg? [207] ‘A That's right,
beéause itIWas.shorter to go that way. |
? Q All right. Now over what period of time did ydu work
thére for Mr.'John Barnhart? A Oh, I would be over there and
heip him sqmetimes with his hay and I helped him alot of different
thiﬁgs~there}

| Q Over a period of several years or so? . :A No, over a
peéiod, I'deAy of a.couple jears.
; Q A coﬁple.of years? A . . . the difféfent times I was
th%re. |
% Q Now, ’after you bought this farm in 1958 from Mr. John
BaJnhart dld you and your family live there on ‘the farm? A Yes
siq, we 1ived there up until I sold it, with the exceptlon of 4
ye;rs we 1ived.in Park View, my wife works at the Nursing Home

1
and we rented a house there for 4 years.

i
§ Q Now Ifm not sure the Judge - maybe YOu‘d better turn:

{

yo@r-head thié way. As I understand it after you bought the farm

|
i
i
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|
in ﬂ958 you and your wife and family lived there on the farm
up hntil you sdid it to Mr. Conrad in 1972, exCept for a period
of h years when you lived in Park View because your wife was

emplloyed at the Mennonite Home? A That's right.

i
i
i

tQ Now,,dﬁring the time that you lived there on your farm,
did you have oqéasion to use this right-of-way across the Hall-
Strickler property? [208] A Yes sir, different times.

COURT: 1I didn't hear the last. . . A Yes sir I did at

f COURT: Various times.

i Q Mr,rArbogast, when you purchased this.property were you
toﬁd or wefé.jou aware that you had a legal right-of-way to the
puﬁlic road?‘ A No sir I didn't know there was:é righf—of-way
acﬁoss there except Mr. Hall told me to go tﬁroﬁgh there when I
waéted to. . |

I Q Didfybu have - at the time you purchaséd the farm did
yoﬁ have an”attorney to represent you or did ybu have the title
: ex;mined? A Nol did not. I knew John Barnhart and I knew
th%re was no'@se that when he usually told méYQOmething he done it.

COURT: . ‘I didn't hear you. I'll have to ask you to repeat

yoér answer. A I knew John Barnhart, I knew that there was no

i
I

i : . .
various times. R :

| . ... o
use to having the title searched. He was a man that I knew and

knew what hé’Was, so I didn't have the title séérched.

|
|
I
i

i
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course of the right-of-way that you used be from point A to B

and then from B to C to the public road? A I'don't know as I

farm. And.this shows the right-of-way coming in a southerly
ditection to;a,point here which is named B and then it goes up
between the_hbuse and the barn to the public road. A That was

the road I uséd.

App. 80

Q But you were not told or did you know that you had a

legal right—of}way to the public road? A ©No sir I was not told.

Q But now you say you did talk to Mr. Hall and which Hall
1ld that héve been? [209] A That was J..W, Hall.

Q Mr;:q.W. Hall? A Yes sir. o

Q Andvyou found1out, now I believe yo@f?evtestified, that
-was alllright tp use a right-of—way across His land? A sSaid
through there whenever you want to.

Q And referring to this Plaintiff's Exhibit 1, would the

ite understand that map there. I can't see‘Ver. ood.
_ P . y 8

(Thé witness goes up to the map.)

Q This is the corner, it's designated?A,Lis the corner

‘ween the boﬁrad farm and your farm and the Héll or Strickler

Q After Hall's - Mrs. Sally Hall conveyed the property to

the Strickler's in 1964, did you ever have dccasion to use that

right-of-way? ‘A After it was sold?

Q Yeslsir? A After it was sold to Stnickler's I used it

one time that‘I recall. I was taking a bulldOzér across and I
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ked [210]-him if I could take .a bulldozer cver there. It was

a bulldozer énd he said okay.

* * Kk %

12 ] o S
Q Did you ever discuss a right-of-way at all with Mr.

rnhar t? A.’No sir.
.Q YQﬁ'didn't ask him if he had.one? A'*No sir, and he
dn't tell me that he had éne. '.

Q Wﬁéﬁiyou got permission from Mr. Hal}:to‘use the A,B,C,
you say yoq had been, did you discuss rigﬁt-of-way? A No sir
didn't diécﬁss right-of-way, he said just c&ﬁe through here
en you want to. |
Q Did”hé'point out where you to go? A‘lNé there was a
te theré.'_Weil he said - there was oﬁly one way there that you
uld go tﬁeﬁiv That was in between the barn and around back.

13] Q And when you went through there what ?hrpose did you -~
11,‘why dia fbu go through there? A I.hauied%hay out of there.
Q Out f‘-_of._ your field? A Out of my fields, out the road

d down around his - because it was a better road to begin with,
t. |

Q You mean you hauled hay from the westerh portion of your

land? A Yes, across over Hall and then around into Keezletown.

Q Back to the eastern portion of your same farm? A Yes,
at's right. .

* % % %
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EXCERPTS FROM TESTIMONY OF ROBERT H. STRICKLER
(filed 1/30/74)

[219] .
COURT: That's the horizontal boards.

Q  Yes sir.
COURT:h All right.
Q Now-is that located directly in the path of what's shown

here to be a right-of-way? A Yes sir.
i . .
i Q And you say it's immediately north of the - where you

tufn into theidfiveway? A Yes sir.

1

Q And you have to cross that, go around it or under it to

get to the_driQeway? A Yes sir.

? Q Howvlqhg has that been there? A Oh, we built that as
a éart of rebuiiding that whole area and at the.same time we built
a iorral which-now exists in the northwest - teethe northwest of
the right- of-way designated B, C. |

i Q What bas1c purposes did the fences alohg either 51de
[250] of the_right-of-way where there are fences on both sides,
what basic purpose do these fences serve for the farm today?
A lWell startlng back at point A the fence whlch Mr. Arbogast and
Mr; Hall built between the two of them some many years ago is just
a %o—so kihd;ef fence and quite frequently we have cattle out of
|

it {from one side to the other. And I happen to be the guy also

who rebuilt that particular gate.
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Q You télking about at A? A At A, and hung it and that's
the way we get cattle back where they belong'if_they get out.

It's what I‘would refer to as a neighbor gate; AWe have at least
half a dozeﬁ of them on various -parts of our farms between neigh-

bors.

- Q HaVéAybu persoﬁally had occasion to g67through gate A? -

A Yes sir. | |

Q And.go'onto what is now Mr, Conrad'slprOPerty? A Yes -

sir{ many ti@eS}  | |

Q Ha§e5you done.that since Mr. - since‘you3acquired the

property deSignated numbeer? A Yes sir.

Q So that would be what, since ='64? A .Yes sir, our pdrtion

and{we had to do it.

Q NoW‘I'take it from your testimony thén that‘the fenced

in area was ﬁsed to shuttle cattle back and forth, at least aé to

A to B? Did I;misunderstand. . . [221] A 'There has not been !

a fenced in area since we've had the'property fr0m point A to ‘

poiAt B. | |

Q_\Where is that fence on both sides, ét_aﬁy point along !

« .!. A From point B to about hélf way towards point D. 1

| Q Be_téward the shed? A That's to create a funnel to get !

cattle into'tﬁe corral area and it would have appeafed to me that i
N . |

it was also used for that purpose when this farm was in the dairy




business.

Q Siﬁcégl964 when you owned the property, has any person
owﬁing or opérating or living on the Conrad fafﬁxcome through
your driveway?

‘CbURTf io what are you referring to as his'driveway?

Q Théfﬁis from ﬁ‘to C. A I don'f beliéve anybody has
ever come thé_ﬁay they have - the way the previqus witnesses have
deécribed the fight-of-way. We also put in a’géte in thié fence
right here and one up in this gene?al area.

COURT: You designated A and C. A Yes;_ And the - Mr.
Arbogast has'Coﬁe through'here for the same feaéons. The road
back - he triéd:to haul a big load of hay baék this way, the
roéd was vefy féugh and it falls off.so theyfgét'out here on a
smooth roadjwhich is much.further, the hay wiiilétay on the Wagon.
COURTj; Ybu mean they took hay on a stféight line from

[222] A to C?  A Yes sir. |

Q. Thévdiagonal line from A to C? A Approximately a straight
line. You'll‘éee where the gates are.A o

Q Bﬁf si}, from what you're saying to thé]north of and to
thé west of théAbarn and house. . . A Right; 

Q .V;U.is the driveway? A To my knowiedge nobody has ever
uséd the rigﬁt{of-way as they have described it since we've owned
the farm. | |

Q You heérd Mr. Arbogast testify that he once came through
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your farm somewhere there by permission, do you recall that?

 Yes sir, but he came - he wanted to bring a bu11dozer in

over our property to clean the fence line which went down this

y. He brought it in the same way I've described it. He didn't

ing it in this way, there wouldn't be any road there.

COURT: You éay’he brought it in from C thA and not from

C to B to A? A Yes sir.

Q Now in the area that appears to be recessed or something
this area, can you tell whether there might have been a fence

the - at aﬁytime on the eastern side of the right-of-way?

[223] A You.Can see where there had been a fence down along
what was originally the barnyard, which is up close to point B.

You can't see where there would have been any fence as you go on

down towards there.

Q And the next thing directly that you - here today that

you personallylhelped replace the gate at A7 }A That's right,

I bought the gate.

Q Eﬁen_though you didn't know about affight-of-way?
Yes sir, I didn't know about the right-of¥way.

Q And what was the purpose in putting a gate instead of a

ferice? A ‘As I previously stated we had the problem that Mr.
Arbogast's fences were very minimal and we wéré'always having

catitle out of there, so we had to get the cattle back.
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5
i Q Are there any out buildings at any p01nt on the right-
|
ofiway between B and E, any buildings or structures7 A Yes sir.
!

; Q What' s_located on the right-of-way? A There was a tool
1 _ .
shed that was approximately 20 -25 feet wide, I don't know,
j LT _
by]70 or 80 feet long. We used it as a hay barn. I never used
| v

itias a tool shed after we owned it. It blew down here, I think
| o .

itjwas a yeariago.

é Q 1Is any portion of it still standing? A Some - a small
shéd part of it is still standing.'

} Q To‘yonr knowledge has anyone been using the right- [224]
_ ofLway between B and E for anything other than to go to this shed?

A | No sir.

[2?6] - : :
; Q Now,’have any additional things been placed on tracts 3
f

or; 2 by you? A Yes and no, we - the original Hall homestead was
-a rather 1arge and cumbersome bulldlng and we tore about half. of

that down and rebullt it. They had a dairy parlor which they -

l

we had no 1nterest in and we converted that to a small apartment

Other than that, no.

1 Q In;bther words, I believe this dairy parlor or something

&

woPld be in front of the residence? Between . . . A 1It's north

; v
of the original Hall residence.

Q All right. It would be between here and the public road?

A; Yes.
|

. . ) . ) -
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- Q And how many apartments? [227] A One.

'~ Q One apartment? A One little two bedroom apartment.
| | |

Q Is that the tenant to the farm or some one else's?

A We used it both ways. At the moment we have it rented. Ori-

I :
ginally we were using it as a place to house one of our main-
| o

tenance workers.

Q And what about the original Hall home?: A We have used

that consistently to house a tenant.

| Q And there is a tenant there now? A Yés sir.

Q 1Is there another dwelling on this?v’A Yeah, there's

| .
another one down the road there that was apart of the same pro-

perity that was used as a tenant.
| s _
Q So there's really aound three living quarters on this

property now? A Correct.

Q An&_i‘believe this property does ha§é tWo - it goes all

the way out ﬁthhe other Keezletown road? A Correct.

i L _ ]
| Q And haven't you recently built various homes on the back
J - .

this propefty? A We have sold a piece of_property which is

of

re%lly not-Sﬁitable for farming on the east side of the railroad

whﬁch fronts the Keezletown road.

U

[228] Q Fine. And at that time did you have that property rezoned
‘ _ _ ,

fqr residential? A Yes.

Q Wﬁb did you sell that property to? A Homes Foundation.
\ _
\ I * k Kk %
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Q Mr. Strickler you.boﬁght this propertyzin 19647 A Yes

1 believe that's correct.

Q And you said that you put up the horizontal boards at
4, - at B?..A Yes sir.

Q Approximately when did you do that? A 1I'd say within

a fiairly short time frame after we bought the'property, we

were. .

at

Q It,WaS:within a year or two of the timé‘you bought the.

property? A Yes sir.

Q NdW'What was at that location or across that location

the time you put up those boards? A I believe it was a gate

there at the time.

Q All right, thank you sir.

* % X %
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