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VIRGINIA: ~
IN THE CIRCUIT COURT OF THE CITY OF RICHMOND, DIVISION ...... L.
....... Septemher..b.,..19Z3.....on.
(Date) .
City of Richmond, to-wit:
The GRAND JURY charges that:
On or about ..dUNE..20 s.oeeroicrrcrrecnccescnnne 19....2.3 in the City of Richmond,
CAlvin..dohnson. CooK eeeessessemmenerrens eeeere s
did
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feloniously and unlawfully paye in his possession or have under his. control.

a certain drug, to-wit, hashish, a controlled drug,

against the peace and dignity of the Commonwealth of Virginia.

Va. Code § 54-524.101:2

H. B. Carr .
F. W. Johnson

<~.

by the court to the Grand
Jury to give evidence,

Clerk . _

g Witnesses swom and sent

\
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&0 LE QLIS
gln ﬂ;e Qircuit (ﬂnurt nf ﬂ;e (ﬂdg of gRtthmnnd ﬁmtsmn 1,

rhe 3xd DAY OF January 1914
COMMONWEALTH o
vs Indictment for Controlled Drugs No. 2 (F-2345)
ALVIN JOHNSON COOK, th.

COMMONWEALTH .
vs Indictment for Controlled Drugs No. 3 (F-2347) =~

ALVIN JOHNSON COOK, Dft. . \

The said defendant this day appeared and_weé set to the bar in
ti.e custody of the Sergeant of this City and was represented by
Attorney Reid A. Simmons and»the Commonwealth was represented by .
Willard H. Douglas. And the defendant having on October 29, 1973,
plead not guilty to manufacturing a certain drug, to-wit: marijuana,
‘a controlled drug, as charged in the case of Indictment No. 2; and
. plead not guilty to having in his possession or having under hisjl
control a certain drug,'to-wit: hashish, a controlled drug, ao
charged in the case of Indictment No. 3, and evidence having been
heard:in each case and the defendant having moved_the4Court to;
.suppress evidence in each case and saio motion taken under advisement
and these cases continued, the Court doth this day overrule the defeo-
dant's motion to suppress evidence in each case. And.havihg heard ;11
- of the evidence and arguments of counsel, the Court finds the defen-
dant not guilty as charged in the ease of Inoictment No. 2 but guilty
of possessing marijuan%/end the Court doth £find him gullty as.charged
in the ease of Indictment No. 3 and on his motion the imposition of
sentence in each case is suspended during his good behavior for the
next ten years, and the defendant poted an exception to the ruling
.of the Court in each case. And the defeodant having noted an' appeal

from the judgment of this Court in each case, the Court doth appoint

Reid A. Simmons to assist the defendant in perfecting said appeal to
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Giveuit Qourt of the ity of Richmond, Bivision 1,

COMMONWEALTH vs.___ALVIN JOHNSON COOK page 2

the Supreme Court of Virginia. And thereupon the said defendant is

remanded to jail on another charge.

1
. ‘ : f," 'f‘ ’ ' /" . _.,!',fl
JAN 3 197 Enter: ¢{ ' = -7 :¢, A L A
‘ : James B. Wilkinson, Judge

l/ ,"‘ :

- 003




NOTICE OF APPEAL
AND
ASSIGNMENT OF ERROR

The defendant, Alﬁn J. Cook, having indicated to the Court. his
desire to appeal tc the Supréme Court of Virginia a judgment rendered by
this Court on December 19, 1973, after the defendant was found guilty of
feloniously having in his possession Hashish a schedule. one controlled drug,
feloniously havir_xg in his possession burglarious tobls with intent to commit
larceny and possession of marijuana and was sentenced to a term of five (5)
years in the Viiqinla State Penitentiary on the offense of feloniously possesslnqv
burglary tools and imposition of sentence suspended on the remaining two
charges. »

The offemse hereinabove described occurred within the jurtsdic&én-z |
of the Circuxt Court of the City of Richmond, Division I and the undersigned
attomey, Reid A. Simmons, is appointed to represent the defendant on this |
appeal.

Counsel for the defendant files herswith the Assignments of Error
upon which the defendant will rely.

1. The Court erred in refusing to suppress the evidence of the
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‘ ' Commonweaith daue to the insufficiency of the Affidavit in support of the
search warrant and as being insufficient as a matter ofllaw.
2. The Corurt erred in refusing to suppress the evidence of
possassion of Hashish, a schedule one controlled drug, as this evidence
was seized by the police during an illegal search of the defendant's automobile.
3. The Court erred in overruling the defendant's Motion to Strike
the Commonwealth's evidence after the Commonwealth had rested its case
in chief.
4. The Court erred in refusing to strike the Commoﬁwealth'a
avidence at the conclusion of all of the evidence.
5. The Court erred in refusing to set aside the verdict of the
Court hs tee was insufficient evidence as a matter of law to conclude that
the defendant was guilty of any of the charges.
6. For other reasons apparent on the face of the evidence.

The defendant has not received a copy of the transcript in this

case.
Respectfully submitted,

ALVIN J. COOK

v/ A Gotrrarrae

, - Of Counsel

Reid A, Simmons, p.d.

RYDER, NANCE, SIMMONS & GUILL
3309 Hull Street

Richmond, Virginia, 23224

CERTIFICATE

I hereby certify that I have delivered the original of the foregoing
Notice of Appeal and Assignment of Error to the Clerk of this Court for filing
~ and have matled a true copy of same to Aubrey M. Davis, Jr., Esquire,
Commonwealth's Attorney for the City of Richmond, at his offices located at
Room 320, Courts Building, 1001 E. Broad Street, Richmond, Virginia, on
this the 2/Zday of January, 1974. '

PRl

005




10

11

13
14
15
16
17
‘18
19
20
21
22
23

24

2897 CAKLAND AVE Johnson - direct
RICHMOND, VIRGINIA 239228

THE COURT: Well, this is reliability: He can

tell him that there's a man there by the name of Cookie, |

living there, and so they go there and personally ob-
serve -~-. He sa§$ this: The informant gives a -~ boy
namgd Cook and a girl named Jean reside at 3412 Park
Ave., Apartment A. Observation has been set up on th.is

location by myself and a male subject seen entering and

leaving this apartment is one Alvin Johnson Cook, alias

Cookie. The subject's name is on the mail box of this
apartment along with that of J. H. Burrows. -So they've
been (inaudible). I'll overrule your motion.

MR. SIMMONS: I take exception to His Honor's

ruling.

THE COURT: Yes, sir. All right, continue,
Officer.
e ‘All right, now, you indicated that you had se-

-cured a search warrant on the date in question, what time was

. 006
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JAMES T. HENDRICK & ASSOCIATES

28927 OAKLAND AVE, Johnson - direct
RICHMOND, VIRGINIA 23998

it served and executed?

A It was executed at approximately 3:15 P.M.
Q All right. And where was it executed?
A It was executed at the defendant's address,

3412 pPark Ave., Apartment A.
| Q Is that location north of fhe James River in
the»City of Richmond?
| A Yes, sir, it is. -

VQ All right. And what happened upon the execution
of the warrant?

A When we went up to the apartment, I had been
there earlier in the day, the defendant's car was'outside.
When we got back with the search warrant, the defendant'was not
at home. We gained entry through a -~ there was a window open.

The apartment has two entrances to it, one is from the hallway

inside the building, the second from a set of steps on the side
of the building. It goes to a door into the kitchen. The win-
dow next to this door was open. We reached inside there, un-
locked the back door and went in. No one was home at this time.
We p:oceeded at this time to search the apartment for the nar-

cotics we were looking for. We recovered in this search (pause)

007
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JAMES (. HENDRICK & ASSOCIATES

2897 OAKLAND AVE. Johnson ~ direct 14
 RICHMONE, VIRGINIA 23998 :

2 A Recovered in the search was a pot on the rear
3 | porch of the-aparfment. This.pot contained what appeared at
4 | the time to be marijuana plants growing in same. This rear porch
5 | has no entrance to it from the outside. The only way you can
6 |gain entry to the rear porch is from inside of the apartment
7 |{itself. There was also recovered a green and brown sportcoat with
8 [the initials A.J.C. monogrammed in the inside pocket of same.
9 {Inside of this pocket was a plastic baggie which contained a
10 |greenish~-brown plant material,

1t 0 Where was that item found?

12 A That coat was found in the closet in the second

13 |from the rear bedroom of this apartment.

14 1 0 How many bedrooms were in the apartment?

15 A Two.

16 0 All right. Ana what else did you £ind?

17 A As we had concluded -- well, we did find a ring

18 |of keys --

19 | ' MR, SIMMONS: T object to what "WE" did. I don't
20 object to what "HE" did, bﬁt I do object to what "WE" did.
21 -A " I also recovered a ring of keys from this same

22 |closet that this sportcoat was in with the initials A.J.C.
a3 THE COURT: Where are these ¢partments?

24 | A It's 3412 Park Ave. On the corner of Park --
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9827 OAKLAND AVE Johnson - direct
RICHMOND, VIRGINIA 23298
I don't know what the side street is.
THE COURT: Do they ﬁave a name on them?
A I donft recall, Youﬁ:Honor. iiéon't believe they
do. |
THE COURT: Is it juét one apaft;:ient house or --
A It's just one buildihg, sir.
| THE COURT: One builéing?
A Yes, sir.
THE COURT: Oh, all :r.",ight. 3412 prark?
A _ Yes, sir.
0 All right. And is that the --
THE COURT: Excusé me. That's up there by
Hill School?
A Yes, s8ir. Across thé street.
THE COURT: It's just east of Hiii School,
I believe.
A It's just east -- it's one block east of Thomp-
son.
THE COURT: Okay. I just wanted to find out.
A This is the ring of keys that I recovered from
the §105et.

MR. SIMMONS: Judge, I would further object to
testimony about these keys. The search warrant doesn't

mention a thing in the world other than marijuana, can-

009
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2827 OAKLAND AVE.

Johnson - direct

RICHMOND, VIRGINIA 22228

there's

nabis and amphetamines and a general search warrant
is no good and they went in there and picked up e#éry—
thing. |
THE COURT: Well, the Court takes - the position
that they're lawfully there, if they find contraband,
ﬁhey can féke it.
| MR, SIMMONS: Yes, sir, if it's contraband_
(inaudiblé) contraband. I think it ought to be some
foundation laid though as to why he knows this is
contraband.
Q Why did you --
| ‘THE COURT: Common sense, Mr.‘Simmons, will
tell you what fhey are.
MR. SIMMONS: This is a set of keys.
o Why did --
THE COURT: 1It's a little large key ring, too,
isn't it? |
MR. SIMMONS: Yes, sir.
1} Why did you confiscate those keys, Officer?
A Due to the number of keys that are on it, and

several here that appeared at the time to be -

MR. SIMMONS: I object to what it appeared. I

‘mean they're either on there or they're not.

THE COURT: Introduce your key ring and the

010
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JAMES 7. HENDRICK & ASSOCIATES

2527 CAKLAND AVE. Johnson - direct

RICHAMIND VIRCINIA 93996

Court will use its common sense to find out what they are.

MR. DOUGLAS: All right. We would move to
-'introduce the ring of keys, Judge.
MR. SIMMONS: Well, I would object to the in-
' troduction of the keys for the reason previously stated.
THE COURT: All right, sir. The Court overrules

your objection.

EXHIBIT: Commonwealth's Exhibit No. 1,
a ring of keys found in the apartment at 3412

' Park Ave. when it was searched by Det. Johnson.

MR. SIMMONS: And now, before I forget it, I
introduce that affidavit as Defense Exhibit No. 1.
THE COURT: Yes, sir. .

MR. SIMMONS: The search warrant.

17

011




[}

~1

10

il

12
13 .
14

15-

16
17
18
19
20
21
22
23

" 24

O T O T N T R A Te Ie LNV PN 3 i)

over --

. \" »A.?:-"} Johnson -~ direct
NOTE: Defendant's Exhibit No. 1,

the affidavit and search warrant fhe pblice
obtained to search the apartment at 3412 Pafk
vAve. | o |

Q . Have you had ény oﬁéefQéfiéﬁé‘éé.EorAhf ofdfﬁoée

keys on the ~~ that ring?

A Yes, sir, I have.

0. And what was that, sir?

A . About an hour ago I took them upstairs and opened

the Coke Cola machine on the 3rd floor of this building.

0 What did you do with the plant and the green-
ish-browh substgncé that you found in the cqat pocket that had
the initials A.J.C.?

A These articles along with the articles that

were seized out of the defendant's automobile were turned

" MR, SIMMONS: I object as to what was seized

out of the defendant's automobile until a proper founda-
tion is laid as to why they're in the automobile.

THE COURT: Well, that might be a good point.

012
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JAMES 7. HENDRICK & ASSOCIATES

LAND AVE, Johnson - direct , 19
L VIRINIA 23389 .
1 Why were you in the automobile?
2 A As we were preparing to leave the defendant's

3 'residenée, the defendant arrived at home.. We waited inside the

4 | apartment and he came in and he was advised at that time of his

5 |-=- he was placed under arrest for the marijuana plant.

6 |{The plént recovered in the partment. And advised of his rights
7 {at this time. Then I went 6ut to his automobile which he had

8 |driven up in, outside, a white Chevrolet. I looked inside the

9 |auto ==

o0 | - MR. SIMMONS: Judge, at that point right there,
11 I would object. He's under arrest and this is not a

12 - search incident to a lawful arrest.

13 | : THE COURT: You're right. Well, I’'ll hear what
14 he says and see if I'1ll exclude it or not, Mr. Simmbns.
15 © All right, Officer.

16 | A I went out to the automobile and lookihg into

17 1 it from outside of the automobile, I observed a brown pépef

18 |bag laying in the passen ~- in the front floorboard on the

19 | passenger's side. This brown paper bag had a mask similiar

20 |to a light flimsy plastic mask. Similiar to those that you --

21' | - © MR, SIMMONS: I object to what it's similjar

22 .~ to. He can testify to what he saw. He's drawing a con-
23 clusion, "it's similiar to.; |

24 : : THE COURT: Yeah, but, Mr. Simmons, I believe

. 013
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JAMES T. HENDRICK & ASSOCIATES -
OAKLAND AVE Johnson ~ direct

PAON WVIRGINSA 93988

Terry v. Ohio, Officer McFadden, wasvéllowed to. act on

his experiences as a poliqe officer --

MR. SIMMONS: Just to stop and frisk for weapons,
not to search.

THE COURT: Well, he's not searching yet, he's
just iooking inside the car. He hasn't touched the car.
Your eyes are not a search, arevthey? What you see with
your eyes if you're'a law officer?

MR. SIMMONS: If you got a flashlight and that's
what it takes, it's a search. |

:THE COURT: There's no evidence here he had a
flashlight. He was standing outside the car and he
looked in'and ﬁe saw this object.

| MR, SIMMONS: Bag. & brown paper béga

THE COURT: Yes, sir.

A I observed this plastic face-mask which appeared
to be similiar to the type which is used to give a person oxy-
gen. I have had previous dealings with the deféndant.

MR. SIMMONS: Objection as beihg irrelevant
and immaterial.

THE COURT: Well, I don't know whefher it's
irrelevant and immaterial.

MR. SI&MOﬁS: Well, previous dealings. Even

if they were previous crimes it couldn't be allowed to

0i4
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7 OAKLAND AVE. Johnson - direct o 21

ACHMOND WIRGINIA Q3998

1 come in. Obviously that's the reason --

2 THE COURT: He @idn't say crimes, he said deal-
3 | | ings. |

4 ' MR. SIMMONS: Well, if it wasn't prejudicial

3 | to my client he wouldn't be testifying about it, I don't
6 | think. |

[ERE : THE COURT: Well, if he brings in other crimes,
8 | I'll let you object. We don't have a jury, so I would
9 o hear it outside the presence of a jury. So, I'll hear’
10 it now and decide whether it's admissible or not. All
11 right, sir, go ahead.

12 _ . A 'In December of 1972, I had occasion to see the

13 !defendant and he was in the company of some people that were
14 jusing a mask identical to this to smoke marijuana at this time.

15 |T was aware of the fact that the defendant had been -~

16 | MR. SIMMONS: Judge, how much of this are we go-

17 ing to let come in by circumstantial evidence? Other

18 offenses in order to convict him? |

19 THE COURT: Well, there hasn't been any other

20 offenses. He said he was in the company, and that's the

21 Duval case. That's doesn't necessariiy make him guilty

22 of the offense, would it -- |

23 | ’ MR. SIMMONS: Well, I think if you ask him, he'd -
24 : THE COURT: Vﬁell, I'm not going to ask him. He
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JAMES 7. HENDRICK & ASSOCIATES

9527 OAKLAND AVE Johnson - direct | 22
FCRAAOND VIRCINIA - 232928
;1 hasn't said anything about charging him with another
2 ' offense. He said he just saw him in the company of
3 » people using similiar masks which gave knowledée to him
4 - that it was used in smoking marijuana.
5 ~ MR. SIMMONS: It could have been.
6 TﬁE COURT: Now, he's acting on pfgbable cause
7 to search the automobile, I assume.
8 _ MR. SIMMONS: I assume so, too. I submit it's
9 ' "~ not a search incident to a lawful arrest.
10 THE COURT: It's probable cause to search the
11 automobile,
12 | MR. SIMMONS: I don't think it's been established
13 yet by the Commonwealth why he went in the automobile.
14 ‘ THE COURT: He said hé drove up, and when he
15 came up, they arrested him and advised him of his rights
16 and went down to his automobile. I guess common sense
17 would tell you why he went down to the automobile.
18 ~ MR. SIMMONS: I don't know. I don't know why
19 |- he went to the automobile. An officer has a right to
20 stop and ask for license and identification. I don't
21v know that an officer has a right to go up and look in
22 an automobile when it's parked on thg street.
23 THE COURT: .-Well, the reason he went to look in
24 the'automobile is to find exactly what he's found so
016
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JAMES T. HENDRICK & ASSOCIATES

2827 OAKLAND AVE. Johnson - direct
RICHAMOIND, VIRGINGA 23298

far.

MR. SIMMONS: Well, if that's the purpose for
which he went there, he should have got a search waf—
rant. |

THE COURT: Maybe hé shou1d have. All right,
go on, Officern
A Based on my observations of this plastic face-

plate, I reached inside of the automobile and piéked up this
brown papér bag. Inside of the paper bag was the plastié face.
plate. It had a plastic hose on it and that was what appeared
to me to be residue where it had been used for smoking marijuana.
Also in this papér bag were eight foil packets in a second paper
bag. There was one paper bag inside of a second paper bag. In- |

side of the second paper bag was eight foil packets of what ap-
second bag a plastic bottle containing a greenish-brown plant ma-

to be hashish. There were also two other pipes which appeared tg
contain residue,iand two packs of cigarette rollihg paper and one
wire screen inside of this._.Based on this, I returned to the
'apArtmént and charged the defendant with the possession of hash-
ish and advised him of his rights again.

Q pDid he make any statement?

A When we were preparing to-leave - he was living

peared to me at that time to be hashish. There was also in this

terial and another foil containing what I, at that time, suspected

. 017
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2827 OAKLAND AVE. Johnson - direct and cross
RICHMOND, VIRGINIA 23998

with another party there - I asked him --
MR. SIMMONS: I object as it is a conclusion
unless he c&n'testify that he saw this other pétty.
0. Well, just tell us what he said, Officer.
. I asked him to leave a note for Miss Burrows
and to advise her that he was going to be downtown with us
and for her to come on down to the Vice Division and to gét

in touch with Det. Carr and I, that we wanted to speak with her

1in reference to the drugs that were found in the apartment.

And at that time Mr. Cook told us --
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JAMES T. HENDRICK & ASSOCIATES
2827 OAKLAND AVE. Johnson - cross and redirect

RICHMOND, VIRGINEA 23928

25

Q What was his statement after you told him to
léave the note fér Jean Burrows?

A I advised him to leave the note and notify her
that he would be in the office with us, for her to get touch
with myself or Dét; Carr, and he told us at that time, "Don't
mess with her, she's straight" ~ or she doesn't know anything
about the stuff.

Q B All right, what did you -- I believe you indi-
cated earlier that you took everything that you found there .

What did you do with it, sir?

narcotics, were labeled and sealed by myself and they were
turned over the following day, the 21st of June, 1973, at 2:31

P.M., in the State drug Lab, to one of the chemists, Joseph

until this time.

A The articles that were seized there, the special

Starkes. They remained in my custody, or in my locked d;gwer:_

ry.




JAMES T. HENDRICK & ASSOCIATES
2027 OAKLAND AVE

cohnson - recross
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JAMES T. HENDRICK & ASSOCIATES

w oA Johnson - recross
Jf
sl
Q. Thevc&r was sittingbsoﬁé distancé away from the
house, wasn't it?
A Right outside.
FQ . What do you‘meah "fight outside?"”
-A - The door that the defendant came in was the side]

door és you would come in off the side street, the car was pérked
onvfhisvside street right é£ the curb in front of the door.
About where the stairway was.

o ' And you searched the car énd found the bag under
the right front seat?

A . No, sir. I looked in the cér and saw it laying
there right in front of the seat in the floorboard. I reached
inside -- |

Q ‘What did you see?

A I saw a brown paper bag about thé size of an

ordinary lunch bag.

021
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Johnson - recross

it.

Qe

A

And you went in the car?

Yes, sir, then I went in there and retrieved

You knew it was 2lvin Cook's car?

Yes, sir.

Did he have the keys to the cér on him?

I assume so, he had just driven up in it.

Well, you weren't afraid of it going anywhere?

ie had a key to an apartment and someone else

had a key to it; I didn't know whether his'girlfriend had a key

0

A

- Q

to his car or not.

Well, did you know it was his car?
Yes, sir.

So, when you looked in the car, the only thing

you saw was a brown bag?

A

Q.

A
The‘end of this

o

A

o

A

No, sir.

When you opened the car?

I saw this brown bag and this mask the:e also.
mask.

But it.was in this brown bag?

A portion of it was.

That you had to open up?

No, sir. A portion of it was in the bag and a

portion of it was laying there exposed?
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2827 OAKLAND AVE Johnson - recross
RICHMOND VIRGINIA 22974

o] A portion of what was exposed?
A The mask.

Q The mask?

A - Yes, sir.

0. What about the hash?

A That was in the bég?

Q A That you had to open?

A Yes,'sir;

MR. STIMMONS:. That's all.

EXAMINATION OF THE WITNESS
BY THE:COURT:
0. Why did you go to the car, Officer Johnson?
A ' Based on my familiarity with the defendant,
I had'other information in regards to him in referencé to nar-
cotics. And based on that and the information I had on --
MR. SIMMONS: Judge, is the Court --
VTHE COURT: I'm just finding probable cause,

Mr. Simmons.

MR. SIMMONS: But isn't the burden on the Common-

wealth to establish probable cause?

THE COURT: The burden's on the Court to see that

justice is done. = -

MR. SIMMONS: Yes, sir, but the burden's on the
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9827 OAKLAND AVE.
RICHMOND, VIRGINIA 23228

warrant and come back. 2nd I felt like the majority of the

narcotics that I had gone there for that he had taken it with

Commonwealth to go forward with the evidence.

- THE COURT: I can't tfy him or sentence him,
there's somé questions in my mind. I'll resolQe those
questions.

MR. SIﬂMONS: If there's qﬁestions in thé Court's
mind, thé burden's on the Commdnwealth to prove the éase
beyond a reasonable doubt. |

: THE'COURTf It is the duty of the Court to give
justice. |

MR. SIMMONS: Yes, sir.

THE COURT: And the only way we do justice is
finding out the facts.

0 . All right, why did you go to the car?

A " Based on ny knowledge.of the defendant and the
information I'd gotten from the informant, I felt like we had
not gotten all the narcotics that was supposed to haQe been there
in the apartment. He had left the apartment between the time I

had observed him there and the time I had gotten the search

him and done something with it or that it was in the automobile.
I went out and looked in the car and there it was laying there.
Q ' Was the car operative?

A ' Yes, sir, it was. He had just driven it up.
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THE COURT: All right.
SECOND RECROSS EXAMINATION

BY MR. SIMMONS:

0 You say the car was operative. Did you crank
'it?

A No, sir. I ~--

0 Weil, you don't know if it was operative or not

.then, 56 you? You saw him pull it up there and stop?
A, I've seen him drive it since then.
Q At that time you didn't know whether it was
operative or not, did you? |
A I did not try to start it, no, sir.
MR. SIMMONS: That's all.
THE COURT: Thebcar is where ydu found the hash-
ish?

A Yes, sir.
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¢ ~ State your name and occupation.
A, I'm Joseph Starkes. I work for the State of
virginia, Division of Consolidated Laboratories as a drug chem-

ist.

MR. SIMMONS: I'll stipulate his qualifications.

" as a drug chemist.
THE-COURT:'.All right,'sir.
Q Directing your attention to June 2l1st, did you
have occasion to meet with Det. Johnson?
A Yes, sir. On June 21st I received these items,
this'package with five envelopes in it, from Det; Johnson and
the clay pot which contains a plant, to the left.

0. All right. What did you do with those items,

.sir?

A - Well, upon receiving them, I took them and locked

them in the vault until I got ready to do the analysis.
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where YOU secured them up until that time?

A Yes, I have the only corkination.

¢ All right. What did your analysis show of the
items #n question?

A Well, in the clay pot, there were two larger
plants‘and six small seedlings. The two plants responded posi-
‘tively to the qualitative test for marijuana. And in envelope
B it was a plastic baggie containing a greenish-brown plant

material, and this substance also responded positively to the

containing one plastic bag which contained 17 yellow coated
‘tablets. And they were identified as vitamin C, Bl and B2.

In D, it was a small sealed yellow envelope containing one brown
- plastic container - which contained a greenish-brown plant
material and a piece of tinfoil which contained a solid green-

ish-brown material. The plant material responded positively to

the qualitative tests for marijuana and the solid material re-

sponded positively to the gqualitative tests for hashish. And

in E,'it was a sealed yellow envelope containing eight pieces

of tinfoil containing eight solid pieces of greenish-brown
material. And this solid piece, all eight of them individually,
responded positively to the qualitative tests for hashish. 1In

F, was a large sealed envelope containing a mask-pipe, wood

o

0 All right. Do vou have the only key to the placT

faY

qualitative tests for marijuana. In C, this was a sealed envelope
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1 {bowl, ‘which containéd a burned: plant material; a brass pipe with
2 |black stem containing burned plant material and a brown pipe

3 |which contained-burned plant material. All three of these pipes,
4 individually, responded pdsiti’vely to the qualitative tests

5 |for marijuana.
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THE COURT: Ready? On the growing of the plant,

of course, this Court rules that is only possession, not
withstanding the policy of £he Commonweélth‘s'Attorney's
Officé. It's pblicy, not law. All right, what do you
have to say about the caf? |

MR. SIMMONS: Well, Judge, the search warrant
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1 didn't include the . car and I cdon't think there-was -any
2- Y - evidence lLefore the Court that there was any fleeiné-
3 ~ or necessity.ﬁq search the car without a search warrant.
4 | | Secause the evidence was that the defendant got out of
5 SR the automobile, he came into the apartment where there
6 was search on by the police and he was placed under
7 ! rrest., e had the keys in his pocke£, and there was no
8 qhance that the car was going to get away.
9 ~ THE COURT: Duplicate keys, Hr. Simmons.
10 MR, SIMMONS: It could have been.
1i . - . THE COURT: I mean itfs a reasonable assump-
12 tion every car lias two sets of keys.
13 - : MR BIIWNIS: It cpuld have been two sets of
4 | - . keys, but there wasn't evidence of that.
.THE COURT: The'officef saw him come back in
‘car.
MR, SIMMONS: Sir?
THE COURT: fThe officer saw him come back in
car.
MR, SIMMONS: He came back in the car and park

car apparently in a proper parking space.
THE COURT: - The car was usable.
MR. STHMONS: :8ir?

THE COURT: The car was usable. I mean it would

=" 030
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‘run.

MR. SIMMONS: _Yes,:sir. But it had no driver.
Théy had the driver under arrest. There was no evidence
before the Court that anfbody else was going to get in
‘that automobile and leave. The defendant had the keys
in his pocket.

THE COURT: He had a lot of keys in the closet,
too, didn't he?
""" 7 MR. SIMMONS: Well, there were keys found in the]
closet.

THE COURT: Well, I think the ecstacy in a sit-

‘uation justifies the officers looking in there. Of coursge,

those more serious queétions, I quess the appellate

court should decide them anyway. I can't see -- common

sense:tells me a man -- they see him get out the car.
They see him wigh a bag. They go to his apartment with
a search warrant and search. The car can be moveable.
Comhon sense tells me that there's usually more than
one operator in dope. And it was a reasonable search
under the 4th Amendment to the Federal Constitution
as applicable to the State l14th Amendment. I just hate
to see -~

MR. SIMMONS: I don't think that the plain view

doctrine would apply here. Because when the officer

-
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looked in, I don't thinkbhe saw --

THE COUPT: Ee search the car, there wasn't
questibn about that. Ye searched the car. né went into
the car, tut it was a possibility the contraband was
there and they had other evidence. They saw the car,
and it takes less circumstance for an automobile as long
as he_hés probabléicause. It'svdistinguiﬁhing from.
Cﬁimel because that was right in the house and you
can't move a house. |

 HR. SIMMONS: Yes, sir.

:'THE COURT: They were looking for.narcotics._
fhey fourd the narcotics in the car. I think under
the 4th Amendment as applicable to fhe State -- to
the 14th imendment, it was a reasonable search and seizuj
MR. SIMMONS: Doesn't it come cioser to being

Coolidge v. lew Nampshire situation?

~I'T" COURT: Well, they_actually left the scene
and came back and searched the car in Coolidge.

I'R. ST!MONS: And they held that not to be a
vaiid search.

TUE COURT: That's right. But théy left and

came back. They never left.

MR, SIMMONS: My client left to go into the

re.
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THE CQURT: I know, but the officers never left

the scene of the search. I think it's only reasonable
to believe that somebody else could have gotten in there|
Lei me see the presentence report. All right, stand
up, please. The Court's found you guilty of possession
of burglary tools. On the manufacture of marijuana, the
Court will find you not guilty of manufacturing mari-
jﬂana but guilty of possession of marijuana. On posses-
sion of hashish, the Court now finds you gullty as chaqud'
in the indictnent. (Long pause). He has quite a rec-
ofd, Mr. Simmons, what do you have to say about that?

You may have your seat, sir.
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