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MOTION FOR JUDGMENT
Filed November 4, 1971

The plaintiff demands judgment against the defendant
in the su.,.,of ONE MILLION DOLLARS ($1,000,000.00) ,on account
of the following:

1. That the defendant is, and was at the times herein-
after named, a railroad corporation duly organized ~nder the
.laws of the State of Virginia, and operating a commercial rail-
road through the State of Virginia especially including the
Richmond, Virginia, area, carrying passengers and freight thereon
for hire.

2. That on or about Friday, September 24i 1971, at approxi-
mately 10:30 o'clock p.m., the plaintiff was a passenger in a
certain 1966 Plymouth automobile being operated by Charles B.
Taylor in a northerly direction upon a public highway known as
Dabney Road in the County of Henrico, Virginia, which highway
crosses the railroad tracks of the defendant at a point approxi-
mately twenty (20) feet-south of the intersection of the said
Dabney Road with Par Street.

3. That at the time here involved the said railroad grade
crossing was unusual and extremely dangerous to travelers upon
the public ro~dway in that, among other things, it was a dark
night, the, train involve~ was dark in color, the. street or high-
way was not lighted, the defendant's train'and tracks were not
lighted, the a~proaches along the tracks to the public road were
obscured from vision on both sides, and the angle at which
the defendant's tracks crossed the public road is such that any

OOOD:1



headlight upon the locomotive would be shining away from the
v

vision of the driver of the car in which the plaintiff was a

passenger, and other reasons.

4. That at the time and place above described the defen-

dant, by and through its agents, servants and employees while

acting within the scope of their said employment, negligently,

carelessly and recklessly operated one of defendant's railroad

trains across the said grade crossing in that, among other things,

they
(aj obstruct<:.:oand blocked the said public highway,

a much traveled thoroughfare, by a train of a dark unlighted

nature at an hour of the night when it was very dark without

having any signals or warning to persons using said highway that

the crossing was so blocked;

(b) blocked and caused to be blocked said crossing by

a moving train in the nighttime without giving any sign, signal

or warning to the traveling public upon said highway, that said

crossing was blocked, when the defendant knew or should have

known that such blocking at such hour constituted a grave danger

to the traveling public in general and this plaintiff in particular;

(c) failed and omitted to have any adequate warning

of a dangerous road~crossing and of the presence of said dangerous
road-crossing of a train of a dark nature, which blended into

,the darkness of the night in such a way that,it could not be seen

by one driving a motor vehicle on said highway until too late to

stop or avoid a collision therewith;
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suffered by the plaintiff will continue for a long and indefi~ite

time into the future, and the plaintiff has and will continue to
suffer other damages.

WHEREFORE, the plaintiff demands judgment against the

defendant, Richmond, FredericKsburg and Potomac Railroad Company,

in the sum of One Million Dollars ($1,000,000.00) and cO,sts.
TRIAL BY JURY IS DE~ANDED.

MICHAEL WAYNE NELMS,
an infant 19 years of
age, who sues by his
father and next friend
Richard C. Nelms, Sr .•
By Counsel

MOTION FOR JUDGMENT
Filed November 4, 1971

The plaintiff demands judgment against the defendant

in the sum of ONr: HUNDRED THOUSAND DOLLARS ($100,000.00) on
account of the following:

1. That the defendant is, and was at the times herein-
after named, a ~ailroad corporation duly organized under the

laws of the State of Virginia, and operating a commercial rail-

road through the State of Virginia especially including the

Richmond, Virginia, area, carrying passengers and freight thereon
for hire.

2. That on or about Friday, f.eptember 24, 1971, at approxi-
mately 16:30 o'clock p.m., the plaintiff's 18 year old son,

Michael Wayne Nelms, was a passenger in a certain 1966.Plymouth

automobile being operated by Charles B. Taylor in a northerly
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direction upon a public highway, known as Dabney ROad in the County
of Henrico, Virginia, which highway crosses the railroad tracks
of the defendant at a point approximately twenty (20) feet south
of the intersection of the said Dabney Road with Par Street.

3. That at the time here involved the said railroad grade
crossing was ,unusual and eX,tremely dangerous to travelers upon
the public roadway in that, among other things, it was a dark
night, the train involved was dark in color, the street or high-
way was not lighted, the defendant's train and tracks were not
lighted, the approaches along the tracks to the public road
were obscured from vision on both sides, and tho angle at which
the defendant's tracks crossed the public road is such that any
headlight upon the locomotive would be shining away from the
vision of the driver of the car in which the plaintiff was a
passenger, and other reasons.

4. That at the time and place above described the defen-
dant, by and through its agents, servants and employees while
acting within the scope of their said employment, negligently,
carelessly and recklessly operated one of defendant's railroad
trains across the said grade crossing in that, among other things,
they

(,:\;obstructed and blocked the said public highway,
a much traveled thoroughfare, by a train of a dark unlighted
na,ture'at an hour of the night when it was very dark wit~out
having any signals or warning to persons using said highway that
the crossing was so blocked;

(b) blocked and caused to be blocked said crossing by
a moving train in the nighttime without giving any sign, signal
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or warning to the traveling public upon said highway, that said

crossing was blocked, when the defendant knew or should have

known that such blocking 'at such hour constituted a grave danger

to the traveling public in general and this plaintiff's son in
I

particular;

(c) failed and omitted to have any adequate warning

of a dangerous road-crossing and of the presence of said dangerous

road-crossing of a train, of a dark nature, which blended into

the darkness of the night in such a way that it could not be seen

by one driving a motor vehicle on said highway until too late to
stop or avoid a collision therewith;

(d) operated ahd caused to be operated said train across
I

said crossing, and blocked the same in the nighttime without keep-
ing a proper lookout for the traveling public using said public

highway when there were no lights or signals to warn that the
highway was blocked; ;

(e) were guilty of other acts and omissions in violation
of the duties of the de~endant, both common law and statutory,

to the traveling public using said public highway in general
I

and this plaintiff's son in particular.

5. That as a direct and proximate result of the negli-

gence, carelessness and recklessness of the defendant, as afore-

said, the automobile in which the plaintiff's son was a passenger

was in a violent collision with the defendant's locomotive which

collision caused severe and permanent 'personal injury to the
plaintiff's son.

6. That as a direct and proximate result of the negli-

gence, carelessness and recklessness of the defendant, as .afore-

said, the personal inju~J sustained by the plaintiff's son has
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I

caused hil:, •.0 be hospi talized, so as to cause the plaintiff to

become oblisated for hospital, doctors', nurses' and related

. 1 for such serv~ces rendered on behalf of plain-med:l.ca expenses, •

tiff's son in the past, for the present, and whicp will continue

indefinitely into the future, and for other damages.

WHEP~FORE,the plaintiff demands judgment against the

defendant, Richmond, Fredericksburg and Potomac Railroad Company,

in the sum of One Hundred Thousand Dollars ($100,000.00) and

costs.

'l'RIALBYJURYIS ,DEMANDED.

RICHARDC, NELMS,S~.
By Counsel

'MOT :CON..-- •...•.•..... - •..... - Filed January 3, 1973

Comesnow,the: plaintiff, ,by,counsel, pursuant to Rule 3: 10

(a), Rules 'of the: 'Supreme:Court of Vi~ginia, ,whostates the
followi~g:

1. Heretofore 'plaintiff filed aMotion for Judgment against

the defendant and third-party plaintiff alleging that on September

24, 1971, the plaintiff was 'a passenger in an automobile bei~g

operated by 'Charles'B. Taylor, ,the: :Jchird-party, defendant, which

was involved in a, grade 'crossi'ng collision with 'a train owned

and operated by 'the 'defendant andthi'rd-party plaintiff in Henrico
Count~, Vi~ginia;

2. 'J:t was also all~~ed that as 'a direct and proximate 'result

of the: 'ne.gl;lgence.'of the: said rail.road that the' 'plainti.ff suffered

severe 'and permanent personali'nj ury;'
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3. Thereatter, the 'defendant and third-party plaintiff filed

a Third-Party Motion for Jud~ent ~gainst the 'said Charles B.

Taylor alleging tha"c the 'accident and plaintiff's,injurieslloccurred
,

asa resul tof Cha'rlesB. Taylor I s','gross' n~gl~genceand his wilful

and wanton disr~gard of the 'safety of his passe~ger, ,Michael Wayne
Ne'lms,' ,. .• u;

4.. Plaintiff nowa~l~ges 'that the said accident, injuries,

and damages.'claimed in the :Motion for Ju~gmentfiled against the

defendant and third~party plaintiff, were 'caused by the concurring

, gross negl~gence of the 'third-;!?artx ,defendant, ,Charles B. Taylor,

which.'said, grossn~gl~gence 'arises'out of the 'transaction or OCcur-

rencetha't is the' 'sUbject matter of ,the 'plaintiff I s, 'claim ~gainsJc

thethird-par'ty' plaintiff.

WHEREFORE,plaintiff lnovesthe Court for leave to assert

his claim as, aforesaid against the: 'third-party defendant and

to ask for judgment against both Richmond, Fredericksburg &
Potomac Railroad CompanyI and CharlesB. Taylor,' jointly and

severally, in the'samea.'1lount as 'sued for in plaintiff I sor~ginal

Motion for Ju~gment and that the' 'said Motion for Ju~gment be so

amended•.
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Filed January 23, 1973

ThiG day crunc the partjcs, by their respcctiv~ counsel
of record) Upor; tl:e: motion of tho pluintiff, pursuant to
i\ule 3: 10 (t:l.) .• r,ulc8 of the Supreme Court of VirgirUa, for' loave
to a8sert a claim a~ainot the third-party defendant arising out
of the OCC ilrl"'Cnccthat is the subj cct matter of the plnintiff":3
claim a~~ln3t the third-party plaintiff, and after henrin~
C,).):"c;umentof' counnc 1 .'lndcon~iclcrlni~the.:;nmc J

It 13 Or::LlEl{l':D that plaint1fr'G cla1m bazed on the:

rtllcl!i1.tlonof' ("1"08:J ner,;ligcncebe, and the same is hereb.y)
asserted a~ainot the third-party defendnnt ao thOUgtl plaintiff's
orir?:inalmot::.onfor j udir,mcntalleged concurrinr, ner;ligcnce and
joint and several liability against the third-party plaintiff
and third-party dnfcndant, and tho thIrd-party defendant 3hall
have time to aSDcrt his responses aD ~ovidcd in Part Three,
Rules of the Supreme Court of Vireinia,

It is fur~her ORDERED that the portions of the orders
entered herein on December" ~, 1973, separatlnr; the plaintiff's
trial n~alnst the defendant rrom tho trial of the thirri-pnrty
plaint:t fC ar~a:tn8 t the th.'t ("<..l-party <..lefe:ndant Fmd the cOI.mt..ercla1m
fl1eci thereto arc rcscin(~c<l and nIl i:':'Il.W3 no\'! pcn(.linr~ bct\'/cen

all the parties hereto shall be tried and determined at the
srunc hcar:tnt~.

It 1:.;further OrWERED thnt the Clerk sheLll this day mail
an attested ~opy of this order to counsel of record.
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MOT ION
Filed June 15, 1973

This day came again the parties, by their attorneys, and came
also the Jury sworn in this case, pursuant to their adjournment on
yesterday and having fully heard the evidence and argument of counsel,
were sent out of Court to consult of a Verdict and after some time
returned into Court with a verdict 1n the words and figures following,
to-wit: "vie, the jury, on the issue joined, find for the defendant."

Thereupon the plaintiff, Michael Wayne Nelms, by his attorneys,
moved the Court to set aside the verdict of the jury on the ~rounds
that the verdict is contrary to the law and the evidence, for mis-
direction of the jury by the Court and for other errors committed by
the Court during the course of the trial as noted i~ the Reporter's
Transcript of the evidence" which motions the Court continues for
oral argument thereon.

To which action of the Court. the plaintiff, by his attorneys,
objected.
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..JUDGES

ALEX H. SANDS • ..JR.

A. CHRISTIAN COMPTON

RICHARD L. WILLIAMS

11ruur uub 1fquU~QtltU~t
OF THE

Qtit~ltf l\it'4UtltUb
RICHMOND, VIRGINIA

23219

August 3, 1973

CLERK

LUTHER LIBBY, ..JR.

Herman Abady, Esquire
Milton P. Miller, Esquire
Abady, Miller and Rosman
1508 Willow Lawn Drive
Richmond, Virginia 23230
George R. Humrickhouse, Esquire
Samuel W. Hixon, III, Esquire
Williams, Mullen & Christian
510 United Virginia Bank Building
Richmond, Virginia 23219

Re: Michael W. Nelms v.
R.F. & P. Railroad

Gentlemen:
This case is now before the court upon the motion of

the plaintiff, Michael W. Nelms, to set aside the verdict
rendered by the jury in favor of the defendant.

While the defendant has raised other objections to
the verdict, the two points upon which the court heard
argument and upon the determination of which the outcome of
this motion rests are (1) whether the court erred in refusing
to grant an instruction which would have sent to the jury the
question of whether or not the defendant violated the
statutory duty provided for by Code, ~56-4l4 requiring the
sounding of horn and bell by an approaching train, and (2)
whether the court erred in granting an instruction embodying
the table of speeds and stopping distances as set forth in
Code, ~46.l-l95.

rrhese two points have been thoroughly and excellently
briefed by both counsel for plaintiff and counsel for
defendant and the motion has, in addition, been argued
orally. After a thorough study of the authorities submitted



Herman Abady, Esquire
Milton P. Miller, Esquire
George R. Humrickhouse, Esquire
Samuel W. Hixon. III, Esquire
August 3, 1973
Page Two

by both sides and after consideration of the positions taken
by respective counsel at the time that the motion was argued
orally, the court has concluded that the plaintiff's motion
must be overruled.

The point which gave the court the most concern was
that dealing with its failure to give an instruction based
on the statutory signals.

While there is some authority which can reasonably be
cited to the contrary as set forth in several cases relied upon
by the plaintiff,l yet the decided weight of authority supports
the defendant's position that the statutory duty to sound the
bell and horn is not applicable to cases such as that here
under consideration.2

The case of C & 0 v. Folkes, 179 Va. 60, would make it
extremely difficult for the court to reject the position urged
by the defendant on this motion to set aside the verdict. It
is quite true that the precise point here involved was not
directly before the court upon appeal and that, therefore, any
expression of the Court of Appeals in that case would constitute
dicta, yet the case factually was almost identical to the case
at bar, and the reasons given by Judge Willis Miller, the
trial judge, in support of his action in refusing an instruction
calculated to send the issue of statutory duties to the jury are
signif~cantly cogent and applicable to the case at bar.3
1
Bowles v. C & 0 Ry. Co., 61 W. Va. 272, 57 S.E. 131; Southern
Ry. Co. v. Riley (Ga.) 4 S.E. 2d 54; Chicago R.I. & Co. v.
Richerson (Okla.) 94 P 2d 934; Rivet v. Boston and M. RR (Mass.)
67 N.E. 2d 751.
2
St. Louis Western Ry. Co. v. Robinson (Ark.) 308 S.W. 2d 282;
Crosby v. Great Northern Ry. Co. (Minn.) 244 N.W. 31; Pollard
v. Clifton, (Ga.) 9 S.E. 2d 782; Miles v. American Steel
Founderies (Ill.) 23 N.E. 2d 754; Louisville and N R. Co. v.
Branson (Ky.) 267 S.W. 2d 945; Burkhead v. Penn. RR Co. (Ky.)
122 S.W. 2d 970; Gulf C & SF Ry. Co. v. Picard (Texas) 147 S.W.
2d 303; Fleming v. Locke (Okla) 195 P. 2d 942; Schmidt v.
Chicago & N.W. Ry. Co., 191 Wis. 184.
3
liTHE COURT: The court refuses 'A' for the following reasons:

that the track in question, the character of movement of
traffic thereon, the length of the railroad train and (continued)

POP'll~ '-¥ .j. '.. .
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Inasmuch as the plaintiff prevailed in this case, the refusal
of the court to grant this instruction was, of course, not
made an assignment of error. The record in this case in
setting forth the "material proceedings in the trial court"
has this to say in reference to the court's action in
refusing to send the issue of statutory signals to the jury:

"While some evidence was presented by plaintiff
in support of such charges [i.e., failure to give
statutory signals] the trial court ruled that the
statutes relied upon were not applicable grounds
of liability. The case was actually submitted
upon the defendant's common law duty to give.
reasonable notice or warning of the approach of
its cars and locomotive to a traveler upon a
public highway crossing."

The Supreme Court in commenting upon this situation
states at page 65:

"The defendant escaped the burden and requirements
of Virginia Code, ~3958 because the engine which
was pushing this line of cars never came within the
orescribed area of not less than 300 nor more than
600 yards of the highway." (Emphasis added)

3 (Continued)
the fact that the engine was pushing and not preceding
the train of cars, and finally and particularly the fact that
the engine and train of cars has never been shown to have been
as much as 900 feet from the point of collision; that is,
neither any of the cars nor the engine has at any time been
placed within the area of 300 yards.to 600 yards provided by
statute as regarding the location when the signal of the
whistle shall be given.

'A-I' is refused because the court is of opinion that the
circumstances surrounding the point of accident, the character
of railroad train and the sign boards mentioned in the statute
are not applicable to the facts in this case and the instruction
does not negative any negligence on the part of the plaintiff
herself.

'B' is refused because it also relies upon the giving of
signals at a distance of not less than 300 nor more than 600
yards and for the reasons assigned to Instruction 'A' the same
is refused and also for other errors in the instruction.:'



Herman Abady, Esquire
Milton P. Miller, Esquire
George R. Humrickhouse, Esquire
Samuel W. Hixon, III, Esquire
August 3, 1973
Page Four

There is the additional factor in the case at bar which
supports the defendant's position even more strongly than any
of the cases bearing on the point. This factor is that the
leading boxcar in the case at bar came to a full stop at the
edge of the intersection and remained in such position for
several minutes while the flagman descended from the boxcar
and made a determination that the approaches to the railroad
were at the time clear and free of any approaching traffic.
From a reading of the cases cited, both by defendant and by
plaintiff, dealing with this subject, it is apparent to the
court that the purpose of the Virginia statute and the statute
of other states similarly worded is to apprise oncoming traffic
of the aoproach of a train to the crossing and not to warn such
traffic of the presence of a train upon the crossing. Plaintiff
argues that statutory language makes the arrival of the engine
at the crossing the critical moment. This, however, does not
follow. For example, under the language of the statute, the
signals must begin at some point between 600 yards and 300 yards
from the crossing. If an engineer were pushing a line of cars
700 yards long, the forward cars would have reached and
crossed the crossing and constituted a block to oncoming traffic
before any duty ever devolved upon the engineer to sound the
bell or whistle because it had not at that time reached the
600 yard distance from the crossing.

In summary, the conclusion is inescapable that the
intention of the legislature in adopting this statute was to
apprise traffic upon the highway of the approach of a train
to the crossing.

As to the second point urged by the plaintiff, there
have been several cases in this state dealing with the
question as to when the table of speeds and stopping
distances should and should not be given the jury.

Having reviewed the cases relied upon by both plaintiff
and defendant insofar as the question of the admissibility of
the table of speeds and stopping distances is concerned, the
court is of opinion that the fact that there were three persons
rather than one in the automobile in question "lOuld go only to
the weight to be attributed by the jury to the findings set
forth in such table rather than to its admissibility in
evidence. This is the chief objection noted by the plaintiff

(iOCJ3
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to the granting of themstruction, the plaintiff contending
that the number of passengers in the vehicle being over one
would of itself render the statute inapplicable and that
the giving of the instruction under these circumstances
constitued reversible error.

Conclusion
In conclusion, the court feels that it was not in error

in granting the instruction embodying the table of speeds and
stopping distances under the evidence in this case but even
if the table should not, as plaintiff contends, have been
submitted to the jury, it is believed that such error on the
part of the court would be harmless under the circumstances ofthe case.

As to the failure to give the instruction outlining the
statutory duties to blow the whistle and sound the bell, the
court, for the foregoing reasons, believes that its action was
correct in refusing to send this issue to the jury. In the
opinion of the court, the railroad was guilty of extreme
negligence in the discharge of its common law duties in not
having made any effort to give some type of warning to the
traveling public of the presence of the unloaded boxcars upon
the highway. The evidence, however, in the opinion of the
court, was not sufficient to warrant the court in holding
the railroad negligent as a matter of law in having breached
its common law duty in respect to travelers upon the highway.
For the same ~eason, the jury having determined this issue in
favor of the defendant, the court does not feel warranted in
setting aside the verdict as being contrary to the law and
evidence. To have adopted either of these courses, the court
would have been substituting its Judgment for that of the
jury which, of course, the court cannot do regardless of how
it views the merits.

For the above reasons, the motion of the plaintiff to
set aside the verdict will be overruled. Counsel may present
sketch for order to this effect resepving all proper objections
desired by the plaintiff.

Yours very truly,
(') (J", I. I. i~ ~J~\.../1../ ..•.. v olY 'ql ..\I
Alex H. Sands, Jr.

AHS,Jr/jat
(i r:r:'1 'Il.,0C .. ':!:



c1/)':IO~.1 1:'f)f! rar-;'V: 'I':l,!.,"\!"4 .••••• •.•• Filed August 27, 1973

,
v\.:r,lict; ~r;()VG t:.~~C C.::>i.lrt. for Do new trial based u:)on tho affidavit

1. ',ChQi1Ct of tl'lC jur.l ir. fully ,~i:JCusr:;1ng tlv;: liabili \:.1

for plairlt:iffr:~ I inj urias, .1'iU'l~ bazing their decision thero£.!upon,

;u'(,ount(~dto ~)ozitivil jUI"'.!;usconciuct;

2.Sa.id discussion!;, if btmod upon tastiIl'ony admi'cted over

objection, 'Jou1<'1havo boen ~ovarsibl0 error;

fact: prop ...•rly lJoforo the jU1."Y for i t3 \lot(~rr.•in.:\tlon, anc~in~ic.:'4'i.:'J

instructions of the court, nno indicat'~s in6tea{~ 1;..hat. the jury relio.:'l

upon fact.s not in evid.cnCl.il an(~not rlac •••~iv~Ci in opf;,m court, Liutin-

4. That ~aici jury mi$condtlct origj,na1.:.ed fro;, C1 juror Ol.

jurors ~fiV'ingor creating original ovickmco ~ul..ing tile deliberations

of t:he jury;

~. '1.'hat. :ii,'iid jury :"Ii.scQ]'u.'iuct rGsul too .in conGidorationz

(llxtr(;;Ii"lcly pr,=j udiciul to plaint.i ffs I vTho had no opportunity of r::ee:t-

6. 'I'nat ci:lt tho VCj~' la.:lzt '''-slight evidence of il~flu(.:.lncu or

;,'lriUjudiccJ ar:; a result of guch mi.!Jconduct of a juror" oxi3t~ .flOa.~

'(;0 roq u.iro Zl n';lv/ tria 1.
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\mEI'.r;Ul'm~•• plaintiff;;; rQspoct.fully :"lovothia Honorabla

Court tocOl1VellG a h..:::s~rin<'J on th(!)seis~u~s, to elicit tha tosti-
mon:!, W1()(.iJl'" oatil, of the .jurora 11".1. the CQoe, and .for the reasonli

st~t.,jd to t,;r"nt. pltiiintiffa a new trial.

~';ICn;\EL ylAym.~ :Ui:LHS
RICHi\RO C •• t>lEL~"'!S
"iJyCounscl

CJ'l'Y 01" rtICHHOND,

"'';'',' "."

fly n(H~\f;,;is ."\rchie V. Ia,Ungs, age 56, anJ I rosida at 1741

Al;;:"lka Drive, nichnonc.1, Virgini ..~. I .~mcr:';ployeu. by the Virgini~

'1'ran~it C01l'l?uny hut I ara on leave of ahsence as T'ra3idcnt and

13unincsIJ Agent of l.ocal Division 1.220 of The 1\malgal':tated '.l'ranl'Jit

Union. I have hold thil3 l)osition for about fourteen ycar'3.

f1r. Richard C. Nel'l:nl3 is a V'l'C driver and ono of our un.i.on

mombe~a and 1. \'ICU, <:MClY.'e of t~lC accident with the railroad in which

his !'lon ~1ichael Nelm'JI{lar.; 1njured and I \'/83 Interoatcd in ti10 CA3C9

.:md I 3~.t in t1l0 courtroo:';\ for !,art of two or three dAYs of tho

trlnl and hellro. It',out of it.

aak for Irq advici~ as to olJtaining a loan for tho naceosar~' :funds

to appeal tds !JonI Rease. Durinq that converH"tion \"0 both ~lOlH.l~I:cd

N;}'Y tho jury found for the railroad and this conversation lad us to
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.dlmt to talk to one of tho j urora, \'7i11iam L.Davis, '",ho "'fa Loth.

knO"v'l bocause ho3 ',n).:. also n. V'1'Cclrivcr. I told l"!r. Helrn!i t.hat I

irlOu1d C!1ilt 'Ji.th hir.l and for him not to do it.

On '.2uc:sc]'4':.' I l.u0ust 21, 1973, I acc.i.dcntly bumn,t.::c'~ into ~':illiam L.

i).'1vis :t.n the 't're dri vcr~' racret,l.tion hall lind I o3k(~d him i f l:\(~ ",ould

C('l;"ia) over ',.ti'lh me to tho r(~portin<.::room and chat \,i t1.l. 4."".::: a r'linut.tJ,

I told ~'lilliar!l T... DtlVis that. I '..••.ould like to .\r;k hir.t a '-.p.lO:)t1011

or /;.\1() .i.fhc uiGin't rd.ncl concerning i:r. Nl;:jlF15 I son':~ Ci\';ie ;,m,,! hc~

ahouc, or talking aLout, to hav,) brou0ht C)ut .=i uch a duci.~.>.i.on. I
I

could not hilVO contributod to a~'!y c<1.use of tile acci-c1en.t, and sor1con~

hp..d to bel at filul t, and I woncloroa if you \lOul<1 toll i11(~ ',';;)'cJ.t tnl;;i

jury wa~~thinking about or talking about back thcret~~atcoulG have

brou~!ht out :-.:;ucha doci3ion.

He told me that the forem<'ln of the jury and one oth.el" fellow cii<'i

rnont of the tal}dng and most all of tho convcr!Jation ~1CH; conc(~rninCj

the insurance on the autor-lobilo I,olhich thC<lY felt ,,'0uld pa\' off.

':i'hen Ibro]~e in on him and said did you not kno.••.•., or did

t.;le jury not kno'.7, that the nutorr,obi Ie had boen rf~lail!;OQ fr.m;)

thc) CL3I";C? Ho said, "no". JI.nd I qaid "did tho judge not ej.~plain

this to you.?" .z:..ndhe said "no, \'1e did not unc.or9t.md it that

~.,aJ.c,

]\G I wa., \'7alkin<j back to my offica I thOUg~'lt that I should

call ~:lr.~'1illor and give him this informa.tion boc().use I thought

tl'1t:lro ....1<:\13 sorflcthing \-lrong nnd h() should know about it.



Q}ir tuit Q}ltUrt
OF THE

ALEX H. SAN OS. JR.

..JUDea: October 25, 1973

Herman Abady, Esquire
>111ton P. f\Uller, Esquire
Abady, Miller & Rosman
Central National Bank Building
Richmond, Virginia 23219
George R. Humrickhouse, ~squire
Samuel H. Hixon, III, Esquire
Hilliams, :''1ullen& Christian
510 United Virginia Bank Building
Richmond, Virginia 23219

Re: ~~e1El_s_v_._~_F_'_._&_._P_.

Gentlemen:

COURTS BUILDING

1001 EAST BROAD STREET
RICHMOND, VIRGINIA 23219

The single issue before the court for determination
is whether the affidavit filed by plaintiff in support of
his motion that the jury be reconvened and questioned is
sufficient upon its face to justify the court in following
such course of action.

The two allegations in the affidavit upon which
olaintiff appears to principally rely are (a) that the
jury discussed at length the question of the insurance
upon the vehicle of the co-defendant Taylor and concluded
that Taylor was, in fact, insured against liability and
that such insurance would :pay offll and (b) that the jury
misinterpreted the action of the court in striking plaintiff's
evidence as to Taylor and did not understand that he had beenreleased from the case.

Plaintiff argues that the action of the Jury in
considering the question of Taylor's insurance and
concluding that it would "payoff" amounted to basing their
verdict upon evidence outside of the case and that such action
constituted misconduct upon the part of the jury. Secondly,

COC:18
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iUl ton P. fUller, EsC}uire
Georr~e fi. Jlumrickhou:3e, Esquire
Samuel W. Hixon, III, Esquire
October 25, 1973
Page Two

argues plaintiff, the statement by the juror to the affiant,
Mr. Iddings, that the jury did not understand that Taylor
had been dismissed from the case constituted a misconception
on the part of the jury of the merits of the case insofar as
they related to the issues of fact properly berore the jury,
indicating the failure of the jury to consideraither the
evidence or the instructions of the court.

The rule consistently followed in Virginia has been
that the testimony and affidavits of jurors are generally
inadmissible to impeach their verdict, especially when the
ground of impeachment is their own misconduct. 1 As to the.
uniformity and strictness with which this rule has been
adhered to, our Supreme Court has said:

l:Nocourts have been more careful than those
in Virginia to protect the secrecy of their
jurors' deliberations or adhered more
strictly to the principle that the statements,
affidavits or testimony of jurors should not
be received to impeach their verdict other
than in exceptional cases and to prevent a
miscarriage of justice. :12

The discussion by the jury, during their deliberations,
of insurance and fue effect of such discussions upon the
verdict was held in the Campbell case not to justify a newtrial, the court saying: ---- ..--

::Adhering to the declared principles in the
above authorities, we conclude that the
jurors could not impeach their verdict after
their discharge by stating and testifying as
to their beliefs, assumptions, deliberations
and considerations of whether or not
defendant was insured, and the effect of that
circumstance upon their-Verdiclf:" (Emphasisadcre<rr---------.-.- -"-'--'--.._-_._-

i--- ...--....-...-.------.-- ...-- ....--.- ....-.---
Watson v. Coles, 170 Va. 141; Margiotta v. Aycock, etc.,
1b2'Va. 557-; Fuf1er v. Comrr.!.Q..t:lwea~_th,190 Va. 19; Phi}lips
v. 9am~~~l~, 200 Va. l3~
2
Ph~_~l:ip.?_v. C~_mpJJe~, supra.
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It is further significant that in Campbell and other
cases of similar holding, the question of insurance was
considered by the jury directly upon the issue of liability
of the complaining defendant, whereas in the case at bar
the que'st-r6n-ofTaylor's insurance is completely unrelated
to any issue involvin~ the liability, if any, of R.F. & P.

As to the reason and justification for this rule,
which sometimes may lead to harsh results, the court in
c;am,T2-b~ll_says:

:IWeare convinced that the evil that would
result from germitting jurors, after return of
their verdict, to impeach it by divulging and
then testifying that they had considered and
speculated upon whether the defendant was
protected by liability insurance and state what
effect their consideration of that circumstance
had upon their award would be more detrimental
and injurious to the administration of justice
than the harm that may at times result from
their assumption, discussion or consideration of
the fact that a defendant is or is not protected
by insurance.1I

It would, therefore, appear that even though all of
the allegations relfri~g to the injection of the question of
Taylor's insurance -' the jury's deliberations and of its
effect upon the verdict were found to be true upon a
reconvening of the jury, such fact would not constitute
grounds for a new trial.

Turning now to that portion of the affidavit which
concerns an alleged misunderstanding upon the part of the
jury of the court's action in striking Taylor's evidence,
even were such statement of the affiant accepted as true,
this could not form any basis for setting aside the verdict
upon the ground that it constituted a misconception on the
part of the jury of the facts or of the evidence.3 But, ,
aside from this, the fact that the jury actually found a
verdict for the defendant C & 0 is of itself strong evidence
that their deliberations as to Taylor's inSuranc~ could have
had no relation to the negligence or lack thereof of R.F. & P.
3'--------------------
ful}er: v. Co~_onw_e._alth,190 Va. 19.
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Plaintiff says, though, that the jury did not under-
stand that Taylor had been dismissed from the case. Why
then did not the jury bring in a verdict, one way or the
other, as to the defendant Taylor? But even had they
misunderstood the case as to Taylor and believed that he
and/or his carrier would ultimately iipay off, I! this
:nisconception would not vlarraut a ne\v trial even though
its existence be established.

Finally, plaintiff suggests that because of the jury's
belief in the ultimate liability of Taylor that the issue
.of R.P. & P.'s negligence may nev~r have been considered by
them. Were this an affirmative allegation in the affidavit,
it might well give substance to plaihtiff's motion, but this
is not the situation. Certainly it could never be said that
the reconvening of a jury for questioning could be justified
as a means of allowing an unsuccessful litigant an opportunity
to probe into the deliberations which led to a given verdict.

Plaintiff relies upon Dozier v. Morrisette, 198 Va. 37,
Kearns v. Hall, 197 Va. 736.-bozier involved a situation \vhere
an outsider;-i third party, by his~ommunications to the jury,
had injected an issue into the case which was not properly
before the jury. It was this fact which prompted the court
to deviate from the general rule. The court says at page 40:

If He , however, subscribe to the exception that
private communications, possibly prejudic~~
between jurors and third parties, are forbidden
ancf inv.alidate theve-rdict unless their harm-
lessness is made to appear."

This distinction was emphasized in Phillips v~ Campbell in
distinguishing the two cases.

Where the court had refused to admit the results of
experiments into evidence and where the jury, during the
taking of a view (the court and counsel being absent)
performed the experiments and made tests themselves, the
court in Kearns stated that the jury should have been
reconvened and questioned because, if true, this action on
the part of the jury indicated that some members had taken

4
Fuller v.
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evidence and made tests in the absence of ot~er members and
reported their findings to those who had not participated
in some of the experiments and tests.

CONCLUSION
For the above reasons, it must be held that the

affidavit submitted upon which plaintiff's motion is
predicated, is not sufficient, even if established to be
true, to justify a new trial and, for this reason, it is
felt that to reconvene the jury for questioning would notbe justified.

Plaintiff's motion will, accordingly, be overruled
and judgment entered on the verdict. Counsel for defendant,
after notice to plaintiff's counsel of the time and place
of presentation, may present sketch for order in accord withthe abOve ruling.

r-',

(./r.\..<
Alex H.

AHS,Jr/jat

Yours very truly,
(/ \

I /'~ -\,/ ;, '\ (

. ~. \ ,I (. l ~ V\.:'~>
, . -' I 'Sands, J't'. (

o R D E R-....,j..." --
Filed Noverr~er 2, 1973

The Pla1nt1ffj by his attol~OY, having made, on Juno 15,
1973lt a motion to sot asido the vOl"'diot of the jUl7 l"t:mderod on

that day on tho grounds that the vordict 10 contra17 to the law
and 0Vidt)~"lcc) and \lti thout ovidence to support 1t j fOl" m113-

dirGe/cion ot 'eno Jury by the COUl"t, and for other errOl"6 co~nm1tted

by the COUl"t during tho COUl"ao of the, trial, and the Court having
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ASSIGNMENT OF ERROR
Filed Novelnber 30, 1973

The following are assigned as error:

1. The Trial Court erred in overruling Plaintiff's

Motion to Set Aside the Jury Verdict as contrary to the law and.

the evidence in this case because defendant, based upon the

evidence, was guilty of negligence as a matter of law, in vio-

lating both the statutory and common law duties to the plaintiff,

whereas plaintiff, as a matter of law, was free from contributory

negligence, which, in any event, would not have been a bar to

his recovery on account of defendant's breach of its statutory
duties, but only in mitigation thereof.

2. The Court erred in granting defendant's motion fora
view of the scene of the accident because the allegations of

negligence were unique in that they were all conditioned upon or

caused by defendant's negligence in the operation of its train in

the night-time, and a jury view in the day-time was prejudicial

to plaintiff in that it depicted an innocuous day-time scene, and

thus created evidence which is contrary to the law regarding jury
views.

3. The Court erred in overruling plaintiff's motion

that he be found free of contributory negligence as a matter

of law because he was a passenger and there was no credible

evidence of his contributory negligence to go to the jury.

4. The Court erred in striking the evidence against
the Defendant, Charles B. 'l'aylor,and in entering summary

judgment on his behalf because there was substantial evidence

of his gross negligence to submit to the jury, upon which
reasonable men might differ.
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5. The Court erred in reversing its previous ruling in
which it sustained plaintiff's motion and ruled ~s a matter

of law that defendant, Richmond,Fredericksburgand Potomac

Railroad Company, had failed to exercise its statutory duties

of ringing its bell and sounding its horn, and thereafter re-

versed its said ruling and held that the defendant, Richmond,

Fredericksburg and Potomac Railroad Company was not obligated

to perform said duties. This was error in that the Virginia
Statute, ~56-414 requires said bell and horn and the facts of

the case require its imposition upon said defendant.

6. The Court erred in refusing plaintiff's tendered in-
struction C, requiring the Railroad defendant to sound its horn

and ring its bell, pursuant to ~56-414, Code of Virginia, as

amended, because said statute is mandatory under the facts in
evidence in the case.

7. The Court erred in refusing plaintiff's tendered in-
struction D which set forth the common law duties required of

the defendant Railroad under the facts in evidence in this case,

and to the granting of the instruction D as changed and modi-

fied by the Court because such changes and modifications
qualified and removed the common law principles from the in-
struction contrary to the law and the evidence.

8. The Court erred in refusing plaintiff's tendered

instruction L because it is proper and justified by the facts

of the case and the law~ and it is different from and not covered
by plaintiff's instruction M.

9. The Court erred in granting instruction 10 because
the facts assumed therein were not present in the case and the
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instruction does not fit the theory of liability upon which the

case was tried, and is highly prejudicial to a passenger plain-
tiff.

10. The Court erred in granting instruction 12 because it

is not supported by any evidence and is highly prejudicial to a
passenger plaintiff.

11. The Court erred in granting instruction 21 because it

is not supported by the evidence. Also, there is evidence in-

dicating to the contrary. Furthermore, portions of the instruct-
ion are not in accordance with the law.

12. The Court erred in granting instruction 6 because the

evidence in the case is not in accord with the test giving rise

to the statutory table upon which the instruction is based.

Also, the instruction requires the jury to engage in speculation
and conjecture.

13. The Court further erred in granting instruction 6

because it is hopelessly in conflict with the prior action of

the Court in striking the evidence in favor of the driver of

the automobile, defendant Taylor. The granting of said in-

struction created the very evidence against defendant Taylor
which the Court instructed the jury did not exist as a matter

of law, and allowed counsel for the Railroad to argue to the

jury, based on the instruction, that defendant Taylor caused

the accident by driving at a high rate of speed, which, if

true, would be evidence of Taylor's gross negligence .
•Furthermore, the Court; had previously ruled that the

information contained in the instruction was irrelevant and

incompetent when it refused to allow the investigating poli.ce

00026



officer to testify to the information contained in the in-
struction.

14. The Court erred in overruling plaintiff's Motion for

a new trial because of the misconduct of the jury as based upon

the Affidavit attached to said motion, and in failing to convene

the jury for interrogation: According to the affidavit the jury

considered improper evidence which if admitted in open court over
objection would create reversible error.

A transcript of the testimony and other incidents of the
case is to be hereafter filed.
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INSTRUCTION NO. X

"Negligence" is the failure to do what a reasonable

and prudent person would ordinarily have done under the cir-

cumstances of the situation, or doing what such a person would

not have done under the existing circumstances.

"Reasonable care" or "Ordinary care" is a relative term,

and varies with the nature and character of the situation to

which it is applied. The amount or degree of diligence and

caution which is necessary to constitute reasonable or ordinary

care depends upon the circumstances and the particular surround-

ings of each specific case. The test is that degree of care

which an ordinarily prudent person would exercise under the same

or similar circumstances to avoid injury to another.

The "proximate cause" of an event is a cause which, in

natural and continuous sequence, unbroken by any efficient inter-

vening cause, produces the event, and without which the event

would not have occurred. It is an act or omission which immedi-

ately causes or fails to prevent the event; an act or omission

occurring or concurring with another act, without which the event

would not have occurred, notwithstanding such other act; pro-

vided such event could reasonably have been anticipated by a
prudent man in the light of attendant circumstances.

Given

(1 r~t'r:J'8' ':JI 1<_" ,~,



INSTRUCTION 6

Tne Court i~struct3 the jury that the following tab:es

of sneeC::and stoPTling distances, which raise no presumptions,

siow the re3ults of experiments made with automobiles, lli1loaded

excepc for the driver, equipped with four-wheel brakes, in

good condition, on dry, hard, approximately level stretches of
highway free from loose'material:

AVERAGE STOPPING TOTAL STOPPINGSPEED IN DISTANCES DISTANCES,
Alltomobile .Avera'!t~ Driver~1ilcs Feet r(eact ion TimePcr Per Brakes ('/. Second I AUIOnJohill'sllour Second (In Fect) (In Fed\ (In ]o'('e( I

10 14.m ;) 11 Hiis 22.0 12 Hi 2820 29.34 21 22 4:32- 36. (i2 32 27 G~l;)
;iO 4'1.0 47 :3:3 80:3;) 51.3 63 38 101
.lO G8.7" 82 44 12G.- 56.0 101 GO IG1'j;)

:)0 73.3 12H Gf) 183;);) 80.7 1:):') (i1 21(;(iO 88.0 18G Gli 2:)1
G;) S5.3 217 71 28870 102.6 2:)2 77 :~2!1I:') 109.!1 28H 82 371SO , ''7 .) 32~ 88 41()J.J.. •••••.•

!l() 1:32.0 42;) n!J 524
100 146.G 514 lOS 623

Given
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INSTRUCTION NO. K

The Court instructs the jury that the following table
shmlS the number of feet a moving obj ect wi 11 travel in one
second at any given sneed:

SPEED IN
Hiles Per Hour Feet Per Second

3 4.4
4 5.87
5 7.34

10 14.67
15 22.0
20 29.34
25 36.62
30 44.0
35 5L3
40 .58.7
45 66.0
50 73.3
55 80.7
60 88.0.
65 95.3
70 102.6
75 109.9
80 117.2
90 132.0

100 146.6

Given



INSTRUCTION NO. D~

The Court instructs the jury that it was the duty of

the defendant railroad in the. operation of its train to
exercise ordinary care:

1. To give adequate, reasonable and timely
~varning of the nresence of its train on the
crossing if you believe that the crossing
in question was of an extra hazardous .
naturei

2. To keen a reasonable lookout for vehicles
approaching the crossing;

If you believe from a preponderance of the evidence that

the defendant railroad violated anyone or more of the foregoing
duties, then it was guilty of negligence; and if you further

believe from such evidence that any such negligence was a

proximate cause of the collision, then you shall find your
verdict in favor of the plainti.ff.

Given



INSTRUCTION NO. E

The duty to exercise ordinary care to keep a proner
lookout requires not only the physical act of looking with

ordinary care, but reasonably prudent action to avoid the
danger which a proper lookout would disclose. If a person
looks and does not see what an ordinarily prudent person would

have seen under the circumstances in time to take the necessary

precautions to avoid dange~, he is as guilty of negligence as

if he failed to maintain any lookout.

The Court instructs you £urther that the duty to exer-

cise ordinary care to keep a proper lookout involves not only

the duty to look when such looking would be effective, but also

the duty to see what an ordinarily prudent person exercising

ordinary care would have seen under the circumstances then and

there existing; and a person who keeps a lookout but fails to

take advantage of what it reasonably discloses is as negligent
as one who fails to keep a lookout.

Given

fi003.2._v,- '



INSTRUCTION NO. F

Where peculiar and unusual conditions render a crossing

extra hazardous, it is the duty of a railroad company to keen

a flagman at such crossings or to provide such other signal

devices as are reasonably adequate to warn a driver of the

approach to or presence of a train on such crossing.

If you believe from a preponderance of the evidence that

there were peculiar and unusual conditions which rendered the

crossing involved in this case extra hazardous, and that the

defendant violated the foregoing duty, then it was negligent;

and if you further believe from such evidence that any such

negligence of the defendant was a nroximate cause of the

accident, then, unless the plaintiff was guilty of negligence

which proximately contributed to cause his injuries, you shall

find your verdict in favor of the plaintiff.

Given
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INSTRUCTION NO. B

In this case, if the jury believes from a preponderance

of the evidence that the defendant railroad was negligent and

the defendant Taylor was also negligent a.nd that both acts of

negligence as de£ined in other instructions of the court

efficiently contributed to proximately cause the accident,

then unless you further believe that the plaintiff was guilty

of negligence which efficiently contributed to cause the

collision, you shall return your verdict in favor of the
nlaintiff.

Given



INSTRUCTION NO. 21

It is the duty of one about to cross a railroad track at a

public crossing to use both his eyes and ears to avoid danger to

himself. A railroad track is a proclamation of danger, and a

person approaching a railroad crossing must look and listen for

the presence of a train, and it is the driver's and passenger's

duty to exercise ordinary care to make the act of looking and

listening effective, and he must exercise a higher degree of

care where the crossing is known by him or should be known by
him to be dangerous than where it is not.

The law does not permit anyone to shut his or her eyes to
danger in blind reliance upon the unaided care of another,

vii thout ass uming the consequences of the omission of such care.

If the jury shall believe from the evidence that the
plaintiff did not use such reasonable care, or if the jury

shall believe from the evidence that the driver of said car

was guilty of negligence which proximately contributed to the

accident, and that the plaintiff acquiesced in the negligent

acts of the driver, or had knowledge of the danger, and accepted

the risk by continuing to ride in the automobile, or without
protest, remonstrance or other effort to reduce such risk, they

shall fin~ for the defendant, R.F. & P.

Given

r1~r'),t:;
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INSTRUCTION NO. M

If a passenger sees that the driver of the vehicle in
which he is riding had seen a train approaching or in the

crossing and with full appreciation of the impending danger

was doing all in his power, under the circumstances, to avoid

a collision, ther~ is no duty on the part of the passenger to
warn the driver of such train.

The burden is upon the defendant to prove contributory

negligence of the nlaintiff by a preponderance of the evidence
unless any such negligence appears from the plaintiff's own

evidence or all the circumstances of the case; and unless you

believe from the evidence that the plaintiff saw or by the

exercise of ordinary Care should have seen the defendant's train

at a time when the driver had not seen it, or that the driver had

seen the train but was not doing all in his power, under the

circumstances, to avoid a collision, and that the plaintiff

failed to warn the driver of the apparent danger, you cannot

find the plaintiff guilty of contributory negligence.

And if the jury are uncertain as to whether the plaintiff

was guilty of contributory negligence, or if you believe that

it is just as probable that the plaintiff was not guilty of any

such negligence as that he was, then you cannot find the plaintiff
guilty of contributory negligence.

Given
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INSTRUCTION NO. 14

The Court instructs the jury that every railroad company

shall cause to be erected signal boards, well supported by

posts or otherwise at such heights as to be easily seen by

travelers from both directions of the highway, and not obstruct-

ing travel, containing in capital letters, at least five inches
high, the inscription "railroad crossing."

No railroad company is required by law to install any
particular type of lights or reflectors until ordered to do
so by the State Corporation Commission.

This does not, however, relieve the railroad of its
duties, if any, in respect to extra hazardous crossing as set
forth in Instruction F.

Given

INSTRUCTION 19

The Court instructs the jury that the burden is

on the plaintiff to prove by a preponderance of the evidence

that peculiar or unusual conditions existed which rendered

the crossing extra hazardous, and unless you believe that

the plaintiff has thus proven by a preponderance of the evi-

dence that the crossing was extra hazardous then there was

no duty on the defendant railroad to have a flagman or to

maintain gates, semaphores, or other similar signals at such
crossing.

Given C0037



INSTRUCTION 12

,The Court instructs the jury that the head lamps

of a motor vehicle shall be so constructed, arranged and

adjusted, that they will under normal atmospheric conditions

on a level road produce a driving light sufficient to render

clearly discernible a person at least two hundred feet ahead.

Given

INSTRUCTION 10•.......•..

The Court instructs the jury that whenever any

person driving a vehicle approaches a railroad grade crossing

and a train is piainly visible in the crossing, the driver of

such vehicle shall stop within fifty feet but not less than

fifteen feet from the nearest rail of such railroad, and shall
not Droceed until he can do so safely.

Given
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INSTRUCTION NO. C

The Court instructs the jury the following statute was

in full force and effect at the time of the accident involved
in this case: 1950 Code of Virginia, as amended ~56-414

"Bell and whistle or horn; when sounded. - Every

railroad company shall provide each locomotive

or diesel engine passing upon itsroad '.vitha

bell of ordinary size and steam "whistle, or horn,

and such whistle or horn shall be sharply sounded

outside of incorporated cities and towns at least

twice at a distance of not less than three hundred

yards nor more than six hundred yards from. the place
where the railroad crosses upon the same level any

J?ublic high'.vayor crossing ,and such bell shall be

rung or whistle or horn sounded continuously or

alternately until the engine has reached such high-

way crossing, and shall give such signals in cities

and towns as the legislative authorities thereof may
require."

And if you believe from a preponderance of the evidence

that the defendant railroad failed to give the foregoing signals,
then the defendant was guilty of negligence, and if you further

believe from such evidence that any such negligence proximately
caused or contributed in any degree or in any way to cause the

injuries of the plaintiff, then you shall return your verdict in
favor of the plaintiff .



And the foregoing is true even though you may further

believe from the evidence that the plaintiff failed to exercise

ordinary care under the existing circumstances, as any such

failure on his part does not bar his right of recovery where the

railroad fails to give the foregoing signals, but in such a case

any failure by the plaintiff to exercise ordinary care must be
considered by the jury in mitigation of damages.

Refused

INSTRUCTION NO. L

In the absence of any notice that the defendant Taylor

was operating or about to operate the automobile in which the

plaintiff was riding in a negligent manner or was incompetent

to operate it, the plaintiff was under no duty to direct or

control the operator, but was entitled to trust him until it

became clear, or in the exercise of ordinary care under the

circumstances should have become clear, that such trust was
misplaced.

Refused

(lOO~10
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[TR 13] Secondly, we have stipulated that the length of

the train on the night in question, which would include the

tank cars and the locomotive, from front to rear, was 255
feet 5 inches.

* * * *
[TR 16J A. The crash happened on Dabney Road, approxi-

mately 40 feet south of Par Street, it would be in the
western part of Henrico County.

* * * *
ITR 17J Q. All right, sir, I'm going to hand you a black

felt marker, and ask you to draw on there a rectangle,

where you think, the best of your recollection, the Goldman
Paper Stock building is.

A. [MarkingJ.

Q. Put a "G" right in the middle of it, just for
"Goldman." Very good, Officer.

Now take that same. pen and put an "X" right in

the intersection, right where you found, from your investi-
gation, the collision occurred.

A. IMarking] .

* * * *

.- . .-".
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[TR 18JQ. While you are standing there, what, if any~

thing, was in the space, when you arrived, between the

building marked "G", Goldman Paper Stock,. and the track

on the, what I call, west side of Dabney noad?

A. Are you referring to this area here?
Q. Yes, sir.

A. Several--I don't know the amount~-trailers,
rather tractor-trailers were stored in this area right
here.

* * * *
{TR 19] A. Upon my arrival, I found the alignment, which

would be straight and level, road conditions were straight
and level, surface condition of the road was dry. The

traffic lanes are marked, there was no defects in the road.

The locality was open country, with the exception of the
one building, and it was dark at the time, and there was
no street lights.

* * * *
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The weather was clear, and the surface of the ro'}
1••

5~~ORrliAND REPORTERS
MUTUAL. BUILDING
RICHMOND, VA. 23219,-----~---- --------------------------------------- - ------------
I
I
I
I
I

2 i
3 I is a gravel and tar mixture.

Q. Tell the Court and jury wha.tvehicles you saw,
4

5 I

6

7

and howthey were aligned.

I.... All right, Vehicle I I designated as the

PlymouthBarracuda, &8 Vehicle 1. I determined the operator

8

9

10

11

i2

was a Ch.al'lesBrendon Taylor, residence on.WoodmanRoad,
I

Henrico County. It was sitting parallel with the engine .from I
!

the R. F.& P. Railroad. The engine had been pushing; I believ,

seven tank cars, and they had aJ.l cleared the intersection, I
Iexcept the engine itself. ,
i

i\..•

Q..
or you or someoneunder your direction?

numberedfor identification, WhetheI'itt s all one, or

I

Did you make somephotographs on that night, Of'ri~r,

j
i

Yes, sir, I supervised somephotographs to be4n•
iMR.GARRETT:No objection. i

MR.HIXON:No objection. I
IIR. MTIl.ER: I hand you a group 01' 1'0111' photogra~,

I

and, Your Honor, I don't knowhowthey should be I

I
1 through. 4 ,but in any event-- I

IIR. GARRETT: It vouldn't be 1 th1'OUgh4. What it
the number of' tha.t?

14

15

16

17

18

19

20

2 ;

22

23

24 THECOURT:You introduced that as No.2. !

! MR.HUMRICKHOU8E:Medical bills 1s 1. ,L-__._.__.__._._._.__.. _._.__. . _.._. . . . __..___.. ..__.__~

(00/13
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I

I 1\. After you get out of tile curve, it' a atraight

2 I and level approx1matelythree-tenths of a mile; there 18 a st+

llght right there by the--thereis a building supply company I.

4 there, thx'ee-tenths of a.mile.

5 Q. That's on further down?

6 A.• Yes, sir.

7 Q. Describe the curve you just alluded to. Is that

8 showncompletely on that chart?

9 Yes, sir, jus't about.

10 Q. Howfar from the crossing 1s the curve. baaed on

1 1 your observation and measurement?

1\. Approx1ma.telytwo-tenths of a mile.

, -:",
1 • .-1 Q. Based on your observation of the area., can a

14 motorist on the Broad Street side of the curve, before he

15 rounds it, see the grade crossing?

1s one with the four tracks and one with the single traok.

motorist on the Broad street side of the curve, 'before he

Can a

1'm sorry, pardon rD3, I' m t&1k1ngabout the one

A.

Q..

A.

Q..

where you put the fiX", where the accident occurred.

rounds it, see that crossing?

:
I

Whichone are you referring to? There is two; t~re
I

I
I

I

I
I
I
I

No, sir. I

In night time, could one atBDd1ngat or near tile I

L_:o~~lJIg_~na: t~e~ad~1gh~::~~:~ __or. allOt01'i:~~J

16

17

18

19

2i

20

22

23

24

(1004.:1
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2

3

4

5

6

7

8

9

10

11

13

14

15

1 !"

17

18

..----1
approa.chingfrom Broad Street, before the motorist rounds the

curve?

!'\. It would have to be just about in the center of

the curve. There is a lot of undergrowthin the area.

I
I
!

i
I

I

19

20

2;

2.]

2.1

i
I

I
I
I

I:
iL.__. . .. .,.

j

I

--_._--~
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2 I
3

4

Q.. \-Jhat1s in the line of sight of No. 13?

Portions of the GoldmanPaper Company,and also

Da.bneyRoad, appears to be a.pproximately a hundred teet

the inte~sectlcn Of DabneyRoad and the rall:f:tOad traoks.

Yes, sir, he 1s standing between the rails.

Well, is he right on the railroad tracks?

i
I

approx1ma.telY1
!
I
I

I
I
I
:
!

i,
!

Standing on the, I Id say, northeast side of

Where 1s the photographer standing,

it.

!\.

Q.

Q.
northeast.

7

9

'0

i 1

8

1 ? Q. Well, is the picture taken just looking right on
I ••"

downthe railroad tra.cks?

J\.. Yes., sir.
15

Q. Is that the railroad tra.ck the train was on at
16

the collision involved--
17 ~ Yes, sir, it is.
:1:'

. Q. And the direction in which you are looking on 13

is that the direction the train was comingor going?
20

Ii.; I t vas coming.
:z. !

22

23

(~nc,/1£'--
'. ,.I' ''':' {)
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[TR 43] Q. Northeast?

A. Yes, sir.

Q. Is that the Dabney Road grade crossing right
in front of you?

A. Yes, it is.
Q. Where the accident occurred?
A. Yes, sir.
Q. And, with reference to where the train was

going. [TR 44J how would you be looking in 14?

A. Would be going away from the photographer.

* * * *

. (J0047
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45

This 1s the scene of the aocident, where the

Point on the plat to roughly the area where the

Here 1s Par Street, here.

fl..

Q.

MUTU'IL. BUI!_DING Jac' .....an A"-"'ot
R!CH!~OND, '/~. 7.3~l9 ~ . ~-a .
r-'-'''--''-'-'-~''---''''-''''''---'-'''''' -----.---- ..--.-----.-- ..--.-.-- --.-----,- ---. ----l

I
I

1.

I
2 I

3

4 photographer 1s stand1ng who took 15.
5 A. He would be stand1ng in the :right-hand lane of
6 Dabney Road, southbound.
7 Q. .Wouldbe be north or south of Par street?
8 He would be north.

10

Q.
A.

Q.

Andwhioh direction 1s the picture looking?

The pioture 1s looking south, this d1rect1on.
I

All right, 81:1:', thank you. Nowwith reference

crossing, visible in this scene?
1,-1

i
again to 15, 1s the curve that you previously testified to as i

I

being two-tenths of a mile downDabneyRoad, south of the gr~
I

i 5 Yes, sir.
1 (i

17

18

19

j

I
Q. And I call ;rour attention to ElIbib1t 15. to a.J

or telephone poles that run along the side or Dabne;rRoed; do I

you see them? I

A. There 1s a correotion sir, these. are Vepco poles.
20 Vepco poles?
2} A. Yes, sir.
22

23
Q.
A.

Tell the jury-Whiohside of the road they &1'e on.

Fromthe direotion the p1otUl'e was taken, they
24

i are on the left-hand side.i
l__._.""___.__ .

I
. - _.. J

(}0048
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. I

T:trn: COURT:Yes, Sir, wouldyou need a recess?

MR.MILLER: I think it wouldbe all right if he

just goes.

MR.ABADY:Pardonme, Judge.

BY MR. MILLER:
6 Q. Is that the type car used in the train in
7

question, from your observation?
8

9

A.

the accident.

All I can say, these were tank C&1'S involved in

10 Q. All right, sir, howtar apart are the two cars
11

shownin 16, approximately?

A. The space in between is approximately 10 foot,
1 ~.

they are linked together.
14 Q.

together?
Are they linked together in that picture, coupled

17

Ii.. YesI sir.

Q. All right, go to 17, what does that show?

j~. Showsone whole tank car and the end of another.

the night in question?

19

2.0

Q.

A.

Is that of the general type that was in the train

Yes.
22

2.3

24

IQ. Goto 18, what does that show? I

I
i'I.. It showsmultiple railroad tracks, also showstwo I

I whole tank cars, and a portion ot another one, linked together./
L_ _ _ _._ _ _......................... .. -_. __ -1

410' f"j' r' (9'...' "' ..L
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i

i Q. Are they again the Slllll6 tyPe tank CUS that I
2 I were involved on the train the night of the col11sion? .

i !

3 r Y 1r III J"I.. es, s •

I' I MR.MILLER: NowI offer those in evidence, Your I
:) I Honor, 16, 17 and 18. I
6 II TIlE COURT: Very well, same objection? I

I7 I MR.HIXON: Yes, sir.
!

8

9

10

11

15

16

17

113

THE COURT:They are received and your exception

is noted.'

(A photo of half of each of two tank cars was

received as Plaintiff's Exhibit No. 16.

A photo of one whole tank C&1' and the end of a

second tank car was received as Plaintiff's Exhibit

No. 17.
A photo of two tank cars and a portion of a third

was received as PJ.&1ntiff' 8 Exhibit No. 18.)

BY MR. MILLER:
19 Q. What 1s the approximate distance fitom the rail
20

21

2"1

to up underneath the car, not talking about the wheels but in

the center of the car?

Approximately five foot.

Q. Nowthose are black and white pictures, 80 they

l_._ ~~~~,~~ ..~~_~s~~~~~.i~_nas to~~~~_ ~~=~~,~._~~~__~~the,~~=~~_~:J

eOO'50
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1---------- -------------- --------- ------------------------------------------------~------------ --------- --------1
ithe cars you actually observed the night in question?

2.
i'l..• I donlt recall the color exactly. I could say

3 it was dark color.
4

6

Q.

Q.

What was the eolot' of the street?
It was a dark--
Tal:',didn't you desoribe it earlier as gravel

7

8

with tar in it?
Gravel and tar mixture.

9 Q. I call your attention to Plaintiff's Exhibit 11,
10

11

which you have already identified. What direction are you
looking in that picture?

A.

Q.
LoOking north.

Is that the scene that the driver of a car would
14

see as he drove north toward. the tracks?
i5

16

./\.

Q.
Yes, sir •
What topograplJ"is there in existence, at the time

17

1U

of the aocident, on the right-hand side of the road, as a
driver would go north, and on the left-hand side of the road?

20
M...

Q.
Could you repeat that now?
I'm not talking about any man-made objects, but

2 i

22

2]

the topography, the lay of the land, describe it at the
almost immediately at the tracks where the "X" is, on both the
right-hand side of Dabney and the left-hand side of Dabney,
as a driver would approach •

• ~-- - ----.------ """_ •• _ h~ __ •••• __ •• _ •• _. ._._ ••.• _. "__ " __ ._
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I
i
I

.M.o No, 811'.

A. Yes, sir.

A. Yes, s11', I have.

Q. Have you worked that area before this accident,

as an officer?

There is banks of road on both aides.

Banks?

Yes.

A.

A.
Q.

Q.

I

I
i

Whatwas the oolor of thoBe'bsnlaI, as you Obeeri

them the night in quest1on? I.

A. 811' , I don't recall. I believe it was in

the fall ot the year, but there was no foliage on them at the I
I
i
I

time.
Q. Were there any lights on them, in any wrq, shape

01' fOl'lB,as you observed them the night you got there?

I

I-
I

-'

Q. Have you ever observed oil tank cars of this

nature, parked on 01' near the road while coupled. together?

2

3

4

5

6

7

8

9

10

1 1

! ?

1'3

14

15

16

1)

1<3

19

20

2;

22

23

2.1

,'-.-...
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2

3

4

5

6

7

8

9

'0

! 1

1 :?

: ,

1 <:

, 'c

1 6

1 -,

i f~

1 ?

20
I

:
.? ~

22

Q. Describe the amountof vehicular -or automobile

traffic that goes back and forth on DabneyRoad in the night

time at that time.

lL I'd have to compareit' with other roada. Most

motorists use it as a shortcut betweenBroad.Street and

Staples Mill ROad,for a two-lane road, and that

area, it's heavy at times.

Q. Heavyyou say, because of' the shortcut?

A. Yes.

Q.. The pictures showsomemarldngs to indicate

RAIlROAD,without looking at the pictures, unless you need to

do 80, describe, from Y'0Ul' recollection at the time of the

accident, what, if anything, was along the road as you would

approach it fromBroad Street, to indicate RA.I1ROAD,or

do with railroads.

anythipg
i
I___.J

to-
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' !

A..' Goingnorth you would--dr1ver coUldobserve

one cross-bar :for RAILROAD OR08SINCL at the double tra.cks.
3 Q. That woUldbe before you get to the scene?
4 Yes, sir.

Q. All right.
6

j.t. Also, it's painted on the street, a l8.t'ge "X"
7

indicating RAIlROAD, and at the track, where the oollision
8

occurred, there is a.lso another cross-bar indicating RAILROAD
9 CRossmq.

marker or something?

a round highwaymarker with an "X"on it, that says RAImOAD

10

. ,, ,

~.•...
J,"

Q. Before you get to the double tracks, is there

1
_,
.' A. I don't recall, sir.

Q. If it's there, it's in the picture. I think it

TWO TRACKSAHEAD, or anything like that?

described, were there any a.t the crossing where the "X" is?

accident I and betore it, do you recall eveI' seeing a sign

prior to the double tl'acks where the acoident did not occur,

Mr. Jaclmon, at the time at this

I don't recall any, sir.

Werethere any,ather than what you have

A.
Q,.

probably is in here.
;

!

I
I
!
I
i
Ireading, in any manneror description, DOUBIE TRACKSAHEAD, or!

!
I

IWel'ethere any signal lights or cross-bars that lower, or I

a.utomaticOl'manualdevices of any kind, whiohwouldbe activa~d
"'. - '--'-"-.- .' .. " .. - - _ .. -': .. _ ..... __ .__ ._ •. _.•. __ .J

16

lB

1 '7

20

:2. ;

2 ...~

qonel~., v r.J,.J. '_I:



C. OVERTON Lt::E

r-~--------------~ ._. , . ._. .__._.__ ._._.. . .._ ... . ..-'__.__.. . .__"__"__'__ "__.
i,

your arrival, by anybody?

whoput them out ..

Jack8on..;.d1reot

There 1s nOillP'1h.afilcal signals at that traffic--

Are there 'lfJ.1V/ l'tght signals of any type?

No, sir.

They were there Whenyou got there?

What color do they burn?

Yes, sir.

Q.

Q.

It. .

There was somafusees or flares, I don't recall

Q.

. Q.

whena train is coming.'across that crossing?

I

iIIJherl ijUu.. doI'liJ.vea.a.t the scene, h.ad 'tr.u:.:L'e been any!
I

warniJg devices put in the st3:teet, or near the street, before I
!

SHORTHAND HEPORTER:;

MUTUAl.. BUIU,'NG
;nCHMONO. v.~. 232.19

I
i

I
2 I

I
3 I
4 I

I
5 I

i
6 I

I
7 I
8 I
9 I

I
10 I

i
)1 I

i
12 I

I

!

it. They burn a bFight red.

I don't recall, sir.

Were there someout there?

Yes, sir, theY'was on both sides.

A.

A.
Q.

Q.

Q. ApproximatelY'howm&1y were out on the south side

ot the train, that would be the side going towards Broad

Street?

driver appttoaohes?

I

I
i
I
!

On both sides. Tell the Court and Jl.U'7 apprOx1marly

howtar one oan see them. Howtar are they visible, as a I

I
A. I would just have to guess, more than 500 teet. ,

L___~._We",:;youthe f1rstOf~.cel't()~~:"l? ._ ..- J

i5

16

17

lE

19

20

2;

22

2 ..1
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t '

2

3

4

5 Q. What is the speed limit for automobile traffic,
6

7

: i
I

'0 I

11 I
12 I

as Taylor was going, coming downDabneyRoad towards this

crossing, on the night in question?

i~. It's posted at 45 miles per.

Q. Do you know, at the time of the a.coident, Where

that 45 miles per hour sign was posted with reference to the

accident site?

i\. It is south of the curve.
1'3 Q. South of the curve; would not be, therefore, on
14

15

that chart, would it?

.\.. No, sir.
16

17

18

Q.
l\ .

. Q.

Would it be very far south of the ourve?

Maybea. tenth of a mile.

Were there any skid marks or marks of any kind
19

20

that you observed, from your investigation, that you attached

to the T&y'lorcar?
21

22

it_

Q.
Yes, sir.
Describe them to the Court and the jury, what they

looked like, where they were, how long they vere.

!\-.' There was two sets, indicating front and rea:r
---- "".- ---- -------------------------
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wheals. ..If I mayrefer to mynotas--
2 I

11m COURT: Yes, sir
3

4

5

6

(Continuing) --it1s two sets, indicating front

and rear wheels. The distance maasuredby the tape measure

was, from the point they started to the point of ~ct,

was 159 feet.
7

8

9

Q.
,.'.....

Q.

Whichset madethose, from your observation?

It started in at the front set.

Are you certain ..of. that? I ask you to check
10

11

12

carefully, and see if tha.t' s accurate.

Oh, it wouldbe a correction on that. I will

have to get another set of notes, these are not too clear.
13 Q. Surely. I have photocopies of yours, if
14

15

16

17

18

19

20

21

22

23

they will help.

i\.. Themain pa.t't of the skid wasmadeby the rear

wheels.

Q. The rear wheels, and howfar was it?

A. This was ta.ped, the distance of 159 foot.

Q. Onefifty-nine, and were you able to measure the

skid marks left by the front set of wheels?

A. Yes, sir.

Q. Howfar were they?

,l.. Ta.pedoff was 107 foot.
24

Q. A hWldredseven. WI th reference to the locomoti

(JOOS?
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I wheraedid the skid marks teram1nateor end?
I

2

3

4

5

C. OVERTON LEE
SHURTHAND REPORTf.:RS

MUTUAL BUILDING
RICHMOND. V .••. 23219

Q.
A.
Q.

Jackson-direct

Theyended at the railroad tracks.

At the railroad tracks?

Yes, sir.
Had the locomotive moved,based on your

57

6

7

investigation, from the point of impact until it f1nal1y oame

to a stop?
8

9

Ii_

Q.
Yes, sir.
Describe the way the skid marks run downDabney

10

11

12

ROad;are they to the center, right, .left, straight 01' orooked

They stayed mainly in the right-hand lane. The

front skid marks, the 107 foot, veer3d over the center line.
13

14

Q. Overwhich direction, to its left or to its right

Over to the left.
15

16

17

18

19

20

21

22

23

24

Q. To its left, wOUldthat be towards the Goldman

building, or awa;yfrom the Goldmanbuilding?

A. Towardsthe Goldmanbuilding.

Q. Just using it as a refez-ence point--

".. Yes.

Q. Canyou tell the Court and JU%'y Whether the marks

were of the sameblackness at the beginning of themas theY'

were at the end?

/1. Skid marks started of"fblack, and--

Q. Started off black?
---------'_._----~_..-..__ .__ ._,-_._--_ ..__ .._----_ ..._--_. __ ._---------------_._ ..
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Jackson-direct

[TR 58] A. And they got darker as they went on.
* * * *Q. Were there any lights on any of the tank cars?

A. I did not see any lights.

Q. Were there any lights on the locomotive?

A. There was, I believe, one in the cab, and
also there is one towards the front, a small one on the
side.

Q. Headlights, that type thing?

A. No, this was a side marker light.

Q. Side marker, and does it have a headlight
type--

A. That is unknown, it could have been switched
on or off, I don't know.

* * * *
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15

16

17

18

19

20

21

22

23

24

Q. Go ahead, S.;tr, can Y'OU point out, 01' identifY,

where these speci:fic signs were located?

A. Do Y'ouwant them ma;rked?

Q. Yes, if you would.

h.. The two I have just ma.rked are RAIIBOADCROSSING

signs, just two cross-bars, and the wordage 18 RAIIBOAD

CROSSDlG,a white background with black letters on it.

Q. Do you know, are these commonlY'referred to as

a cross buck?

!\.. Yes, sir.

___. ~ . All right ,~o .ahe~_,,-__._. . ._.. ---'



-----------.--------,----------------.---------.--------------..----l
Also it's pa.inted on the pavementhere, a large I

c. OVERTON LEE
SHORTHAND ~fPCPTERS
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~I,-HMOND. VA. 232'"
1._.--- ----.----------------

,'...•

Jackson-cross 65

2

3

X for RAIlROAD CROSSING here also ~ There are two other

crossings, the sameas the X at the scene here.
4 Q. Did you observe a round sign with a railroad
5

6

7

signal on it, placed on DabneyRoad?

I don!t recall one, sir; there maybe one there,

but I don't recall it.
8 Q. Are you familiar with the Countyof"Henrioo
9

10

11

12

1 -3

14

15

16

17

18

19

20

21

22

23

24

regulations governing railroad warning signs?

Ho, sir.

L..._~ _
-- -- _.- ---_._-- ._- ----_ .._----------'.----_._- _._---_ .._----------- -----------'
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Jackson-cross. 67

15

16

17

18

19

20

2 !

22

23

24

Q. Officer Jackson, you have testified that the

condition of the road on this part1culaI' night was dry, is

that correct?

Q. And.you have also testified that the condition of

the road.Was hard, is that correct?

1\. Yes. sir. it's a hard-surface road.

Q. Is this an approximately level stretch of highway

/1,.. Yes, sir.

n0062
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Jackson-woBS 68

~1, ~)ff:tcerJackson, are you :familiar with
2 Section 46.1-195 of the Code of Virginia, which sets forth
3 the table of speed and. stopping dista.nces for automobiles?
4

5

6

7

8

9

To an extant. I know the Code by the number,
and I Imow there is a table that relates to that particular
Code, that's just about it.

MR. GARRETT: That Code Section only applies
when the vehicle is unoccupied by anyone other than the
driver. \{ewould object to it for that reason.

10 TIm COTlliT: Yes, I was going to a.skhim, Mr. Hix ,
11

12

13

14

15

16

17

18

19

20

21

22

23

24

does it not say a vehicle--
MR. HIXON: Yes, sir, my question I intended to

d.irect to him. 1.8 to testify to the minimum skid marks
which. would be left by an automobile traveling at a.
certain rate of speed, when the automobile is occupied
by only One person, with fOUI'-wheel brakes, under the
conditions I have ,justgiven h.im.

MR. GARRETT: That has no relevancy in this case,
Your Honor, we are dealing with an automobile occupied
by three. I don't think the Officer can test:1.f7what
the statute is.

THE COlffiT: I sustain the objection, Mr. Hixon,
on the ba.sis that hOTt1 far or the stopping distance of
a vehicle occupied by just the driver a.lone, it seems to

---'--'._,~---.---,---,,-- -_.. '--, ---_._--_. __ .__ ..- .... __ ._-.--
-....- ....- ...--.- .....-.----.---. --.---- ...--.- ..- ..----- __ ---J
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2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

me, wouldbe inapplicable to this case Where you. have

got the three passengers, or rather two passengers and.

the driver.

MR.HIXON:Well, sir, I think in support of the

question, I wouldsubmit that the nwnbel' of paasengera

m&y' be materiaJ.to the weight that the jury gives to

the table of speed and stopping distanoes, but that

it wouldbe admissible, and the Officer should be all

to testify as to hisknovledge of 'the table, and to

answercertain questions that I have got about that

table.

THECOURT: Well, I sustain the objection to that

-..Iml .IQ\\I'....a;ggn1;j.~P-'.. 2l ,C~H' ._i,..~9.t-eJ1..•.,

22

23

",.J
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10
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Nowthese 15 photographs here, you did not

11 take, did you?

12

14

15

16

17

!\.-•.

Q.
.I~ .•

Q.
H.•

Q,.

No, sir, I did not take those.

And you don1 t lalowwho.took them, do you?

No, sir, not to my recollection I don't •

And you do not knowWhenthey were taken?

No, sir.
But it's been your testimony that topographically

18 they fairly depict the scene of the col11s1of4 1s that oorreot?

19

20 Q.
Yes, sir.

What about the presence in these piotures of cart

21 trailers, certain shadows? Of course you have no knowledge of

22 how they happened to be there when these pictures were taken,

23

24

do you?

~ '~ _. AS~tl<tA3dbefore._t~~ __:~~~~_=I_~~h&~J
i' I' ,...t:"r~
~.~(}IIYl,{':"h)



Jackson-cross

any knowledge of the vehicles, where they were at each
time.

* * * *

* * * *
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Jackson-cross 80

2

3

Q. Do you know how much more?

No, sir, I d.onot. WhenI exited my vehicle, I

could--

4
Q. Here these vehicles to the north of the Goldman

5
Paper Company?

6
ii. Theywere parked between the GoldmanPaper Compan

7 and the railroad tracks, all along in this area. here.

8
Q. Wouldyou '({Itite on there the word lttrtdler" just

9

10

11

12

13

14

15

genera.lly where they were? ItTrailers" I guess.

MR.MITJiER: I'm not sure the gentlemen of the

jury can see through the officer as he points out this

position.

All right, tra.ilers were pa.1'kedin this general

area here. I donI tre call exactly Where; they were between

the GoldmanPaper Companyand the railroad tracks.

16

17

Q.
;,

j J..

Howclose were they to the railroad. tracks?

I don't recall, sir, there 1s several ~acks in

18

19

20

here, and I donlt exactly recall.

Okay, nowyou say you don't mowVbether the

headllghtwas burning on the train engine?

21

22

It.

Q.
No, sir.
Andyou found, I believe you said, a light 1n

23

24

the cab of the train?

I believe it was a small amountof" illumination

._------------_ ..._-- ---------_ ..._ .._----------_ .._. __ .__ .._---_ .._-------._--------._-------



into the cab.

Jackson-cross

* * * *

* * * *
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Jackson-redirect

A. Not quite as much as in the picture. You
can, of course, see the signs.

Q. Of course you can see the sign, but does it
glow like that?

[TR 84J A. Yea, sir, it does.

* * * *

00069
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2

Q. Were you on the train before and at the time of

the co1l1s10n?
3

A. Yes, sir.
4

Q. Whatwas yOtr!' job designation that night?
5

l\.. I was a Yard BrakeDlan.
6

Q. Yard Brakeman?
7

A.. Yes, s11'.
8

9

10

11

12

Q. And do I understand correotly that the locomotive'

left the yard going west, the:reW1'8 no other O&'l'S being elthe

pushedor pulled, Is that accurate?

A. Well, when..,. left the ya;rtd, yes, sir, going to

get 011, get empty ca;rts for the 011 traok.
13

Q. The looomotive had nothing but people On 1t?
14

A. ThatI 8 right, yes, sir.
15

Q. Howmany, besides yourself?
16

A. Th1'ee.
17

18

19

20

Q. What were the other positions?

A. Another Brakeman, Oonduotor and Engineer.

Q. So there was two Brakeman, a Oonductor and an

Engineer?
21

1\.. Yes, sir.
22

._----_._---- .._----_._._._._-_._ .._ ...._---_._----- ------------_._----_.

Q. All right, have you ever seen th8 oh&1't before,

'Wh1chvas prepared by somebody at the R.F.& P. Railroad, whioh

1s on that board? You can step down. You can open the gate

23

24



2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

C. OVERTON LEE
SHORTHAND FH.PORTf.RS

MUTUAL BUIL.DING
RICHMOND. VA., 23219 Borkey-direct 89

I

20

21

22

23

24

Q. No, sir, let me interrupt you. Are you &Ware of

the faot GoldmanPaper Company has a 1:n'ickbuilding located 118 bTl

A. Yes, sir, but 1t doesn't--

l Q. Is 1t in the a.pprox1matelocation of that bl&CkJ

square or rectangle with the "an in the middle of it?
---- ..- ....••.---,------------- .. _-_._-----_.- ...__ ._._----_ ... - - ----_._--~---------- -- -----------~------
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4
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I------.~-_._--------
i

91

5 Q. Andvould the "X" that you have aJ.ready' ta.lked
6

7

about be right a.bout there, in the middle ot DabneyRoad at
those tra.cks?

8

9

A.
Q.

It's in that 8l'ea. ot DabneyRoad.

Then I point to a building right here, and ask
10 if you recognize the building I'm pointing to?
II

12

13

14

15

16

17

18

19

A.

Q.
.i~.•

Q.
A.
Q.
A.

. Q.
,~..

.Yes, sir.

See that building right there?

Yes, sir •

Is that not GoldmanPaper Company?

That's the Paint Shop, R.F.& P. Paint Shop.

That's the west side of the highWIQ"?

Yes, sir, 'betweenGoldmanPa.per and DabneyRoad.

That's the R.F.& P. Paint Shop?

Yes, sir. These two tracks go into the Paint
20

21

22

23

24

Shop, they aross DabneyRoad.

'---~._---------,-------

nOCUA4')
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Borkey-d1rect

to Broad Street by oar.
2

i.\.. Well, you--Dabney Road would m8.ke some turn at
3

WestwOOd and then go into Bl.'toad.
4

5 will.
Q. Okay, sir, go baok up there and.81t down it you.

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

On the night .1n question, Mr. Borkey-, &8 you were

_you went to the oil station, it I understand, you st8.t'ted to

88.1, and there were how ma.ny 011 tankers 81tt1ng there?

A. Six.

Q. What color a;re they?

il.< They are b1a.ck.

Q~ Are there any l1gh.ts On them?

A. Not on the C8X'S, no, sir.

Q. And what did. you doW! th them, 11I8.ke them up into

a train?
ii. Well, they are spotted a.t unload1ng pipes, and we

couple them together, and puta.1r on them.

Q. A1ris for the brakes, is that right, sir?

il.. Yes, sir •

Q. And"hat was it yOUX' intention to do with them?

A. Well, we bring them back to the ya'l'd, they go to

be reloaded again, they have been emptied.

Q. All right, I hand you three small photographs,

Plaintiff's Exhibits 16.• 17 and 18, and ask you what they are.
-----------------------------------------------------------------"-----------'
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C. OVERTON LEE
SHORTHAND REPORTERS

MUTUAL BUILDiNG
RICHMOND, V,~. 23219

iL They a;re fuel 011 tanks.

Q. Fuel 011 tank cars?

A. Yea, air.

Q. They may not be identical--
II.. I think the ones we had were R.F.& P. cars j

these are G.G.X., va ha.ve someof both.

Q. These fa.:1rly show the kind you were pushing

around tha.t night?
A. Yes, sir, it is.
Q. On the wtq back towal'ds the yard, .a.fteI' you made

up the train, put air in them, the locomotive was a.t the

rear, pushing the six tanksforws:r:-d, ahead of you, is that

right?

A. That's right.
Q. As you made that .return: trip; 8tlvI"baye Just

described it, where were you located?

A. I was on the leSil tank.

Q. Were you on the front of the train?

A. Onthe front of the lead tank.

Q. Front of the lead tank?

Pl.. Yes, sir •

Q. In other words, you were going fOl"WU'd, there

was nothing in :f':rontof you but--no cars in :front of you?

h. No, sir.
L-- . ....._._ .. . ..__. ._..._. ._
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3

4
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SHORTHAND REPORTERS

MUTUAL BUILDING
RICHMOND, VA. 23219

Q.
A.
Q..
A.

Borkey-d1rect

Is that right?
That's right.
What We.s it YOUl' job to do?

Well, I'm supposed to--well, in this particular
5

6

case, comingto the road I was supposed to stop for the road,

and secure the crossing.
7

8

9

Q.

Q.

Did you stop tor the road?
Yes, sir.
Howdid you tell the Engineer, who was in ch8.l'ge

10

11

of operating the looomotlva, howto stop? He was 1'1ght far

from yoo--
12

13

14

15

16

.0n..,

Q.
1\
):,~.
Q.
1\.

I have a radio, we h&vewa.lk1e-tallde radios •

He had one, you had one?

There is one on the engine.

As you approa.ohed Dabney ROad, What did. you say-?

I brought him downto the edge of' the 1'084. I
17

18

19

20

21

22

23

24

said, well, tlWe a.re two car lengths from Dabney Road; one

car length, n and 'When we got down wi thin tive or six, seven

teet at the road, "that's far enough,rt he stop,.

Q. He stops?

A. That's right. I get orr the tank, walk to the

middle of the road to observe the traffio, and there 1s no

traffic in sight in a1ther direction.

Q. No traff1c, was it da.1tkness of night?
~------------~----._-------_._- -~---------.-----.
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H. It was a.t night, approx1ma.tely10::50.
2 Q. 80 the 'Way you would have observed tl'taffic
3 is headlights?
4

5

6

7

8

9

10

Q.
i\..

Q.

Q.

Yes.

You saw none?

I saw no lights in either direction.

Howlong did you st~ in the road?

Longenough to look both directions.

All right, sir, you went back tothe--

Back to the oar, told the Engineer tb81'Oad i8
11 clear, not a. car in sight, oomeahead.
12

13

14

15

16

Q.

Q.
i\..

Q.

Did you cSZTy anything with you, in your hand?

I have a. railroad light I use.

Is that red or White?
White.

Is it not true in railroad matters theWh1te
17

lantern is for you to see 'With?
18

19

1\
.l'1._

Q.
Yes, sir.
The red lantern is for you to s1gnal motor

20
vehicles,and what have you. with, is that right?

21

22

A.

Q.
Well, we use the White operation to flag.

Don~t your owninstructions say to signal with
23

24
the red for tzaaff'ic, and the wh1te lantern 1s just so you won'

stumble over .someth.1ng?
-----._-_.-._---------

0007~i
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A. Wedon't have tm7 DlO1'e red lanterns.

2
Q. That I S right, you used to have red lanterns, and

3
when you had. them you had. the White ones a.t the s_ time?

4

5

A.
Q.

Yes.

Wha.tvas the d.ifference, just 80 the jUl'Ywill

6
understand, back whenyou had. lanterns, between zted and white?

7

8

9

10

r,
.{ L •.

stop traffic.

Q.
A.

Youuse both of them whenyou were f'lagging, to

Isn't red a signal of danger?
Well, it is, but in switching and giv1ngs1gna1a

11

12

13

14

15

to the engine, betweenthe engine and the move.nts of the

yard, we onl'1 used wh1te; we never used red.

That's r1gb.t,fOl! a tra1nmanj if Y"O\1 wanted to

signal a motorist 00D'I1ng downthe road, 1Ih1ch would you use;

back in those da7s?

16

17

A.
Q.

You have a red and a. Wh1te.

That I s the dif'fe1'8nce between them, primarily,

18 is for danger, isn't it?

19

20

21

22

23

24

A.
Q.
A.
Q.

Q.

Yes, sir.
What do you have to take the place of the red?

We have fusees.

The fusee burns brightly red, doesn't it?

Yes.
On the night in question, when you 1talked down

'---~._----- -----------_._----------------------

COO??
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the road, d1d you have a. rusee w1th you?
2

3

4

5

6

7

8

lit?

d....

Q.
A.
Q.

".d,••

Q.

I had one in TIr;f pocket.

Youdid not have one lit?

No, sUt.
Well, have you testified pt"ev1oualy;youbad one

I may have said that I did, but I vas mistaken.

Well, if you were mistaken, and .the other
9

10

11

12

13

14

15

trainmen said they saw 1t, would they have been DI1staken?

A. Hewould be mistaken too. Hemayhave seen a.

red :reflection.

Q. So you had one 1n your pocket?

ll... ¥,es, sir.

Q. Howdo you light them?

A. They have a. cap, same as a wooden match, Where
16

you llght you take one and str1ke it a,gainstthe other.
17

18

19

20

21

22

23

24

Q. DonI t have to light them, do you?

ii.. Just llke a safety match.

Q. Howlong is it?

J\.. Wehave different slzes, youha.ve five minutes,

we have f'1ve, ten and f1f'teen minutes.

Q. If you had been inclined to do so, you could have

pulled 1t out of your pocket, struck 1t on the street and thr<nm

it down, couldn't you?
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/\.. I could have.
2

If you had done that I it would burn with& b1'igh
3

red glwe for Vh.a.t,five minutes?
4

I ". ~ Yes, sir.
5 Q. I see. Novon the night in question, as you
6

7

stood in the stl1eet, wasBroad Street to your right 01' to

your left?
8

9 Q.
Broad would have been to my right ..

To your right?
10 Yes, sir.
11 Q. All right, as you looked to your right then,
12

13

generally speaking, towards Bttoad Street, downDabney ROad,

Which we have been talking about as south on DabneyRoad--
14

Ji.. Yes, sir.
15

16

Q. Tell the Court and jury howfar you think you

could see.
17

18

19

20

A. Well, Moore's is close to a. mile; to M.oore's, to

that orossing.

Q. Doyou think you oould haw seen all the WIq to

the cross street?
21

I wouldhave seen a car light, yes, air. I would
22

have seen a. light that far.

Q. It' a a curve in the road, isn't it?

i\.. It's a slight bend, yeah, no ourvei a slight bend
'---._--------~_._----"~---_._----_. __._-_ .._---------

23

24
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I'--~-'-------------------

in the road.

2

3

4

5

6

Q.
"n,..•

Q.

Q.

There is no obstruotion?

There is a field on both sides, yea, sir.

You say you sa.w nothing COming?

No lights, no oar lights ooming in either direct! n.
Nowto your left would be nOrth, see it I'm not

7

8

9

correct; DabneyRoad.ends a little bit to your left or north,

and then makes a. sharp right angle turn to the left, and

becomes Bethlehem ROad, 1s that correct?
10 fl. Yes, sir, OvernJ1:er and Georg1~Pa.cifio i$ right
II there in the curve..
12

13

Q..
.•.....

Howfar do you re okon that is to yOUX' left?

Not quite as fa:r as Moore' 8, pl-Obably' three-
14 quarters mile.
15

16

17

Q.
/\ ..

Q.

You certainly couldn't see beyond that?
No, sir, I could see Overmyer'$ building.

That's where that road ends, but joins up with
18 Bethlehem there, doesn't it?
19

20

A.
Q.

Yes, sir.
People could comeeast along Bethlehem, makea

21
sharp Iiight turn downDa.bney, neat' the soene of this a.cc!dent-

22

23

I\..

Q.
Yes, sita.

Arter . you sa.", nothing coming, I think you said.
24

you got back in the car, told the Engineer to go ahead?
~-- ---------_._------_._---------
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:\. Comeahead the road was cleer I yes I sir.
2

3

4

5

Q.
{,
,:l,t'

Q.

Your train started off?
That's right.
Do they start off right slowly?
Well, it starts off muchas an automobUe, itt s

6 very simila.r, I 100&1, you Catl--
7 Q. What was the ma.x1mumspeed youatta1ned by the
8

9

time you heard or felt the impact, or stopped? The train

stoppedvery soonafter that, didn't he?
10 f\.. I was on the lead car, and wewere going up a,
II small grade, very small grade on another curve.
12

13

14

15

16

17

Q.
/\ ,

Q.
.:\, .

}, ~..

The curve is away from Broad Street, iBn't it?

Yes, sir.
To the north?

Yes, sir •
All right, sir.
And I would sa.y we try to run it &t'ound yard

18

speed, Which1s approximately four to five miles an hour.
19 Q. So you had to go from zero toa me..x1mUm speed
20

21

of four to five?
Yes, sir.

22 Q. So you certainly oouldnIt have averaged four or
23

24

fi va, starting a.t zero, could you?

/~. No, sir.
-------_._---_ .._-------_. _ .._------------------------_ .._---'-----'
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101

Q.. All right, sir, tell the jury, did there come

2 a. time you started up, you got across the road and the train

3 stopped abruptly?
4

5

h..

Q.
Yes, I was up on the hill whenthe train stopped.

Tell the Court and jury, the best you can remembe

6 it, approximately howlong a time transpired between the

7 starting up and the stopping.

8

9 'time.

10

;1.•

Q.

I' d say between two and four minutes in between

Well, is it not true that the locomotive was stru k

11 someplacein DabneyRoad?

12 Yes, sir.
13 Q. Because the car dldn't leave the road, 80 far as
14

15

you know,did it, the automobile?

No, sir.
16

17

18

Q.
,~.

Q.

Andthere were only six cars ahead of you?

Yes, sir ..

Youdon't think it took six cars, or your car
19 two to three minutes to go the length of six cars, does it?
20

n.• I'd say between two and three minutes, I canr t
21

22

time it exactly, no, sir, I didn r t thinki t would take over

two or three minutes to go over that distance.
23 Q. All right, sir, nowat the time the lead black
24 tank car that you were on went across the road, there were
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2

r no lights or flares, or signals of any kind once you got back
on the car, is that correct?

3

4

F\...

Q.
That is correct.
And, in addition to you, and you had to be

5

6

up on the lead car, didn't you?
Yes, sir. '

7 Q. And there was amandrlv1ng the train, you
8

9

called him Engineerj were there two other persons?
Yes, sir.

10

11

12

13

14

15

16

17

Q.
going?

A.
the engine.

Q.
A.
Q.
A.

Do they have anything to do with keeping that tr n

Yes, sir, the other Brakeman was on the rear of

What was he doing?
He was riding.
What were the others doing?
Brakeman on the engine, the Conductor was in

18 the cab with the Engineer.
19 '

20

Q.
ll.

Wha.t was the Conductor doing?
He would, mainly he was standing looking out, to

21 see if there was anything he could see.
22 Q. To the best of your knowledge, when you started
23

24
to go across, you had Brakeman 2 riding on the rear, just hangi
on, and the Conductor, he doesn't wear a dark suit like he does

'--------------,._---_ .._ .._-_ .._-----_.--_.,._-----~-_.---------,_--._------
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in a movie, does he?

Borkey-d.1rect 10'

2

3

4

5

IL

Q.

Q.

No.

Has work clothes on, like you do?

Yea, sir.

And ian' tit true, on this night in particular,

6 you had a box or somekind of receptacle in the cab, where

7 they all three were, where you have fusees in it?
8

9 sir.

10

r~.•

Q.

Wecarry a supply of fusees, and torpedoes, yes,

Wouldthe movementof the train have been impaire

1 1 or in any waymadedifficult if the manhanging on the rear

12 gotten one of those fusees and held it whenthe train passed
13

14

15

16

17

a crossing? He didn't have any buttons to turn or dials, when
you, as you all went?

A. No, sir.

Q.. As he started, from one side, would it have
impaired the train or stopped it frommovingif the Conductor,

18
on the other side of the window,had gotten another fusee and

19 held it? The train wouldhave still gone acrOS8all right,

20 WOUldn'tit?
21

Ii. Yeah, the train, that WOUldn'thave stopped the
22 train, no, sir.
23

24

Q.
as they say?

The engineer was still there to step on the gas,

L. ~_. __ ~.~ .... ..._.., .. ,__.__ .__ ._.. . . ._. _
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4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

Q. So they went across in darkne8S, that i8 the

upshot of it?

1\.. Yes, 811', went in darkness.

Q. There were no lanterns put out?

No.
Q. You had one of them?

ii.. Yes, sir.

Q. Nobodywas hanging on to one of them?

\.. No, sir.

Q. If he wanted to, he could have lit one of these

fusees, thrown it in the street, and it would have bul'ned

five minutes, WOUldn'tit?

A. If he put it in the street, it would bul'n five

minutes, yes, sir.

------ ---'_.-._ .. ----_.- - -----_ .._-~--- .. - ..... _--_. __ ..~._----'---~-'--_..._-----_._-_._-_._._-,----------_ ..._--------



Borkey-direct

[TR 106] isn't it true the railroad people put the fusees
out?

A.

Q.

A.

Q.
side of ilie

recall?

A.

Q.

A.

The conductor and myself and the Brakeman.
Yes. Are you through?

Yes, sir.

Tell me, approximately, how many on each

train, before the policeman got there, if you

* * * *
ITR 107J Q. I'm going to read to you a part of your

testimony, as it appears on page 37 of that transcript,
starting on line 15.

* * * *
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I asked the question,
2

3

"Q. Tell meabout the fusees."

I didn't use any fusees that night,
4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

because, as I said, there were no car lights in sight."

"Q. But the :rule said that you are to use

your lantern and fusees to protect a crossing, and you

didn't use any fusees that night, is that oorrect?"

" J\.. After I left there, no, sl. r. I had So

fusee, but I didn't leave it there, carried it with me."

"Q. Did you light it?"

"1\.. Yes, sir.
"Q. Howdid you light a fusee? Howdo you pUt

it into operation?"

Topof page 38 now.
"/I.. Well, wehave a ca.pOnthe end of a fusee,

just like striking a match, an old country match, like

this [indicating] and it will light."

Andthen wewill skip downa few lines, save time, downto

line 8 or 9, your answer,

niL I had one with me, yes, sir."

"Q. Wasit lit?"
22

23
IIA. Ves sir. 11~I ,

24
"Q. Whendid you light it?"

11A. WhenI got to this road crOBSing.11
----------_ .•.- '_.-.-----._--- -- - -_.. - --_._----_ ...~. ""'--'-'-- ._. _ .._-~-._-'_ .. __ ._----'".~-------_ .._-,._----_._-----------_ .._ .•_._-' ----
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Nowthat's different than your testimony right

2

,-------- ------------ --------------------------- ---- ---------- ..--_._----_._-----

I
I

now, is: it not, sir?

3

4

A.
Q.

Yes, sir.

I ask you if your memoryon the 4th ot January,

5

6

,72, you think, was better than it i8 he~ today, so long a.rte

the acoident?

7
A. I'm a little over a year older, but I .don't think

8
it's that bad.

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Q.
A.

Q.
;\.,

fusee.

Q.
;\.

Q.
j-l..

Q.
I\..

Q.
A.

WI'ong. He

Q.
. A.

I don't think it's bad. Whiohis aocura.te?

I had a fusee with me, but. I didn't light it.

Whydid you say YOU did?

I heaX'dsometalk about I better say I 11t the

Yousay Y'ouheard sometalk about--

Yeah, somefellows I workedvi the

Whodid you hear say that, sir?

MyConduotor.

Pardon?

MyConduotor.

So you said that, beoause your Conduotor--

Yes, sir, I'm sorry I did that; I knowit was

said it might jeopardize myjob if I didn't say tha •

Did he tell you to say anything else?

No•

~-- ----------_._------------------- -----------------------------
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2

3

4

5

6

7

8

9

10

11

------------------------------_._. __.---_ ..-----------_.I .__.._.

12

13

14

15

Q. Nov you pI'evious1y testified, at this same time,

16

17

18

19

20

21

22

23

24

A. Well, I :reaaJ.l I d1dn't hear the bell :ringing.

If it was :ringing, I didn't hear it wheN I was at.

Q. All right, and when the car stopped you didn't

hear it?

A. No, sir.

Q. 'Whenthe train stopped you didn't heal' it?

i\.. I didn't hear it, no, sir.

Q. And you &1so testified you never heard the ho:rn,

1s that correct?

00089
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9

10
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Q.

Berkey-direot

On the night in question, did 1'ouever hear the

111

11

12

horn blow, prior to the aooident?

A. Not prior to the a.ocident.
13

14

Q.
that night?

Very well, 811'. NowwasMr. Bass 1'OU%' Conductor

15

16

17

18

19

20

21

22

:\. Yes, sir.

Q. Wasthere a light on the lead oil tank oa,:rthat

you were riding?

h.. The only one, I had.

Q. The lamp?

l\.. Yes.

Q. As you rode along, where was it?

A. I had it in my hand.
2.3

Q.
Ii.



Borkey-cross

[TR 113] Q. When you got down off of the car, you stopped
the car just--

A. Clear of the road, yes, sir.

Q. Just before it got to the road?
A. Yes, sir.

Q. Do you remember some trailers parked to your
left?

A. I believe it was two of them there, yes, sir.

Q. That would be on the side of the train that
was towards Broad Street?

* * * *
[TR 114] A. Yes, sir.

Q. And were those trailers fairly close up to
Dabney Road?

A. They were probably 10 or 12 feet clear of
the road.

Q. Of the hard surface?

A. Yes, sir. I didn't measure them, I know that
they were there. That's why I had to walk into the road
to see.

Q. You had to clear those trailers?

A. To see the distance in the road, yes, sir.

* * * *
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10

II

12

13

14

15

16

17

18

19

20

21

22

23

24

Q. Andlou wouldhave to walk gack, go up the

ladder onto the platform, and. then call theEng1neel' and tell

him to go ahead?

A.. Yes, sir.

Q. Wouldyou have 8lX1 idea howlong that vO\1ld take

you?

Q. Might take almost a minute, wouldn't it?

h. No, I wouldn't say it wouldtake that long.

Q. Well, would it take less than 30 seconds?

A. I have never timed it; I haVenever t1BBdit.

Q. It could take--

A. Yes, sir.

----_._-_ ..._..__ ._---_._--_ ..__ .__ ._--_... _._ •.... _ ...._._~_._------_. .._--------_._------'
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Q. --up to a minute, you think?
2

3

1\.

Q.
It could take up to & minute, yes, s1r.

And, at 45 miles an hour, a car could travel
4 three-quarters of & mile in & minute, oouldn't it?
5

6

A.

Q.
I imagine 80, yes, s11'•

Did you ever look again, arter you got baok up
7 on that platform?
8

9

10

11

12

site.

i\..

Q.
:\
! l .•

Q..

WhenI left the road, there wasno oar light in

Younever testified to that before, did 1'ou?

Yes, sir.

Did they tell 1'OU not to stq' that whenyou
13 testified before?
14

().~.. No, sir, there was still no car light in sight
15

WhenI crossed that road.
16

17

18

19

20

21

22

23

24

Q.
A.

Whichw~ did you look?

Both directions.

. -.-•.-.--.--------.-•. -.-.---- ... -..-- ....---.. ---...--•.....------ ...-.-....•--.----.--.---------- --l
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Bass-direct

[TR 119J Q. Were you a member of the train crew that was

involved in the collision at the Dabney Road crossing on
September 24, 1971?

A. Yes, sir, I was.

Q. What was your position or job?

A. I was the Yard Conductor.

Q. Yard Conductor?
A. Foreman.

Q. Is that like a foreman, more br less?
A. Yes, sir, foreman.

* * * *
[TR 121J Q. Now take your finger, if you will, and put it

on that black rectangle with the "G" on there.

A. Yes, sir.

Q. Are you familiar with the building located
there?

A. That's old Goldman Paper Company.

* * * *

0009'1
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16

, 7

18

'9

20

21

22

23

Q. That is correct. Okay, take your seat. I ask

the b&1l1.fi'to h.a.ndyou a document. Mr. Baas, glance at that

and see it" that's not part of the railroad operating rules

that your ownrailroad people give to tra.1nmento go by?

A. Yes, sir, this is about the same thing we have.

Q. All right, sir. I ask you not to read it all, it's

too lengthy, but read to the jury the very :first paragraph.

,\.. "At point where employees, .other than crossing

2' watchmen,are required by rules and spec1al instructions to prOict

highway crossings, red flag by day and red lantern by night
-.- - - ._-_._--- - _.~------ _ _ ..__ .__ ._-_._ .. _ _--._-_._---

f\onQI-:-
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will be used to stop highwaytraffic."
2 Q. Put that aside. Red lanterns by n1gh.tj now
3

4

they don't use red lanterns any moreon the railroad, do they?

No, slI', I haven't seen one in a. long t1m9.
5

6

7

Q.
[\..

Q.

Whatdo they use to take its place?

Weuse the white lanterns and fusees.

Thewhite lantern, if you showit up the street,
8

9

10

somebodyin a car might not knowwhat it was, might think it

was a white headlight, isn't that true?

/\... Yes, sir.
II Q. That's why they have the difference betweenred
12

13

14

15

16

17

18

19

20

21

22

23

24

andwhite" isn't it?

Q. Andit's the duty, if I understand, of the

Brakemanon the front of the train to protect the crossing,

protect the people using the crossing, to expose somekind of

red light, is that correct?

flo It's his--he is supposedto protect the crossing.

Q. Right, s11', wha.t type of red light did he use on

this night?

.\. 1-1ell,I sawa light, it looked like froma. :t\1see,

but I oouldn't say it was a fusee, because I' mso far away

fromhim, see, six tanks awayfromhim, I couldn't tell vhetbe

it was a fusee or reflection from any other light somewhere.

00096
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Q. There weren't any other lights, were there?
2

3

"

" ~."

q,.

Not as I know of.

Youpreviously testified, yoo said there was a
4 fusee?
5 I said fusee 1 but the best ot rtl1 knowledge, I
6

7

8

9

couldn't say it was a. fusee definitely, because I COU1c1n't see

Mr. Barkey definitely that tar awaya.t night. Ieava .flash

of red light, I don't knowWhether it eatne from a twJee or

someother light someplace.
10 Q.. Do you remembe%'testifying in Mr. ~lokhou.ae' 8

11

12

13

office, whenI asked you, questioned you like this unde1'oath, .

With a OOUl't reporter present, On Jatll1&1:'1 14, 1912?

Do I remember?
14

15

16

Q.

Q.

Yes, sir, do you remember?

Yes, sir, I remember.

All right, I reter to your test1nlo1V 80S it
17

18

appears on page 98 of the transwipt, and I asked, you a

question,
19

"Q.. What happened on that night? n
20

8ta:-tlng at line 13, and you answered,
21 It ..

:-j",. l.Jhenva approaohed the at'0881ng, the
22

Brakeman alway'S sa.ys, ! that is ta:r enough' or tstop heN "
23

"Q. Always? I want to know it you 1'8JI811ber
24

hearing him say 1t on that night."
L. ._ .. . . _

. 00037
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Yes, sir, on the radio. I saw the flare
2

of the fusee we call them.n
3

4

"Q.

"1\..

Whatis the purpose of the fusee?"

The fusee is to protect thetraft10 I the
5

ra.1lroad, to protect everybody. Youuse 1t tor proteot1 n."
6

7

"Q. What do you do with 1t?"

Stop traffic."
8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Doyou rememberthat as your testimony?

n. Yes, sir.

Q. Okay, sir, and then again, I refer you to page

105 of the sametranscript. On line 11 a question by me,

"Q. Could -you see Berkey?"

Your answer is,

tIA. I couldnI t see Borkey, but I cou.ldsee the

flare from.the _fusee. n

"Q• Where was he?"

"A. Out on the end of the tanks on the street.

Doyou rememberthat as being your testimony?

A. Yes, sir.

Q. Very well, the red fusee then, tbatyourefer to,

is to satisfy the paragra.phof your ownrules or railroad rule

that you read to us, since they don't have red lanterns

any more?

i'i.. Yes, sir.
------------_._-_._-----_ .•*- ••_----
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Bass-direct

[TR 128] BY MR. HUMRICKHOUSE:

Q. Do you know where the R.F.& P. Paint Shop is,
next to the crossing?

A. Yes, sir.

Q. Go to the diagram and show the jury where it
is.

A. Well, the paint show now, I'm not being used
to no maps--

Q. Are you saying you don't understand the map?
A. I don' t--if I seen it on the map, I can't

tell just where--it's a Goldman Paper and the Paint Shop
is right back in here, it seems like.

* * * *
[TR 129J Q. Is the Paint Shop nearer Dabney Road or
nearer Goldman?

A. Yea, it's near Dabney Road.

Q. It's before you get to Goldman~. isn't it?
A. Yes, sir.

Q. All right.

A. Yes, sir.

* * * *

00099.
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2

Q..
I take it?

You were--of the four crew men, you vere the boss

3

4

5

.6

7

1\.• I was the Ya:rd Conductoronth.a.t job.

Q. 'Well, you are the senior manin the C:J:iev?

/\" Yea, air.

Q. Hhat did you tell IVU'. Barkey to testify about~

in connection--
8

9

A.
Q.

I didn't tell Mr. Barkey howto testify.

Did you all discuss the matter of whether'or not
10

the flare was lit, the fusee was lit?
11 A. Well, yes, wedid discuss it SODIe. I a.skedhim
12

if he had a fusee burning.
13

14

Q. Whatdid he say?

He told mehe didn't have one burning, at one t ,
15

16

17

18

19

20

21

22

23

24

and he told mehe did have one burning.

Q. He gave you two different stories?

1\. Yes, sir.
Q. Andyou saw a fusee burning?

A. Well, now, I couldn' t say definitely right now

that it vas a fusee, but I saw a flare.

Q. Howlong have you workedon the railroad, Mr.

Bass?
i'.. About thirty years.

Q. Well, you know, certainly, what it looks l1ke wbe

001.00



Bass-cross

[TR 132] Q. Did you tell him to say anything about how
far he could see down the road?

A. Well, he said--I said, "Borkey, could you
see anything?"

He said, "I didn't see nobody coming nowhere."
He said, "There wasn't a car in.sight noplace."

Q. Did you tell him to give a distance of how
far he could see?

A. No, I did not.

* * * *
[TR 133] Q. Well, tell me this, you usually put out
flares, don't you?

A. Yes, sir, we use our flares, supposed to use
our flares at the crossings.

Q. You are supposed to use them there, aren't
you?

A. Yes, sir.

Q. Was it for that reason that you told Borkey
to say he lit a flare?

A. I don't remember telling Mr. Borkey to say
that he

00:1.01
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2

lit So fusee.
Q.. Fusee, normally those tuaeeB ~e lett at the

croBsing, 8.'Nn't they?
3

4
..:.\ . Not now, they used. to but theY' don't do it nov •

5

6

Q. When did you ch.angethe 1'Ule? What does that

change?

:' ...

7

8

9

10

11

12

13

14

15

/'.. Sometime ago theY' had. that on the book it vou1d.n't

be no fusees left burning.
Q. Has that been sinoe this aocident?

I think it wa.sbefore this accident.

Q.. You don't la1ow?

Ii.. Yes, eire

Q.. Hum?

No,sir, I d.on't know. I think it was before th1

aocident though, I think.

16

, 7

Q.
il.

Well, you ma.dethe state.-nt.

It' 8 on the bookat Acca, I could find out. we

, ~: have a 1i tt1e board book.

19
Q.. Have you ever made the statement that the fusee

.'l,.

20

21

22

23

24

vas supposedto be 1it at that ex-08sing?

Weare supposedto light a tusee at all or08s1nga

at night, particulati1y lfyou stop the traffic. Nov, 80 far

as using a :fusee if there 1s no traffio in sight, I don't know

the roles on th8t. It there is no traffic in sight no w&1',

'----~--_._---------_ ..-----._--------- ._._---------------_._--- ....•...._--_._-------_._---------._------- .•.....•
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1

once your train gets across the crossing, why then I don't

, I

So minute, because six tanks is about 200 or more :feet.

and a half, something lilre that.

think they use the fusees.

Q. But you used to put them downa.t the crossings?

I would say it would be two minutes or maybetvo

Yes, it was more than a minute.

Howmuchmore?

I

I
I

Yes, sir, it wasn't very long; it wa.svery short. I

I
Doyou think it 'Wouldhave been less than a minut+?

Well, I don't think it would have been less than

Wouldit have been more.than a minute?Q.

Q.

Q.

or so?

2

3

4

5

6

7

8

9

10

11

I
12

13 .

14

15

16

17

18

19

20

21

22

23

24

_. _._._-_ .._.__ .:. __ .-----~-_.__ .._-----~-_. __ ._._._-----_.
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REDmECT EXAMmATION

136

3 Q. Nr. Bass, I Imcontused. First you said that

. :,.

4

5

6

7

building was, and you identified it as probably looking to

you like Goldmm1Paper Stock?

Goldmail building is the nearest to where the

accident happened.
8

9

10

Q.
Humrickhouse.

!\,••

I thought you said somethingdifferent to Mr.

Goldmanis nearest where the acoident happened, d
II the next one nearer to Broad Street ls the Paint Shop_
12 Q. Broad street is to the left, as I understand, the
13

14

15

16

17

18

19

20

21

22

23

24

area--can you see the chart where you sit? BroadStreet is

here, this is Goldman,as I understand there a.t'eno buildings

here, it's open field, bushes and trees. It there is a Paint

Shop, I don't lmowwhere it ls.

A. It' 5 just before you get to GoldmanIS_

Q. Before where? I meanwhere is it betore,

north, east, west or south to Goldmanls?

{I.. It's south to Goldman'5, to mao

Q. This way?

A. Yes, sir.

Q. Is it beside it? Is it the samedistance from

DabneyRoad?

00104
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H. It I S right On the side of DabneyRoad.
2

3

Q.
r,
11,.

irhe Paint Shop?

Yes, sir, this is the Paper C01Ilp8.ny, the Paint
4

5

6

7

8

9

10

11

12

Shop, and right on downhere to Broed Street.

Q. All right, sir, I'm going to show 1OU--Idon't

mow ~. it matters, but IIm contused. I tell you to speak

up a little, you are looking south tow&IJdsBroad.?

A. Uh-huh•.

Q. This 1s Goldman's,1sn't it?
A. Yes, sir.

Q. You go between GoldmanIs and that huge machine?

A. Yes, sir.
13

14

Q. Canyou see any Paint Shop in that pioture?

15

16

17

18

19

20

21

22

23

24

A. Paint Shop 1s on up there.

Q.. The Paint Shop doesn't play an.'3"pat't in this

diagram or this scene then, does it?

A.. I don't think it would, not as I lmowor. It's

a railroad across there that might warn them that there 1s

trar.rlc in that area.
Q~ Okay', sir, that diagram were it shows the

hand-drawn square or rectangle with a "G" is supposed to be

Where Gold.manIs, does it look about right to you?

A. Yes, sir.

Q. On the night in question, in between Goldmanand.
'----------_._--_._----------_.-
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tra.ck were S0tD9 trailers?
2

3

4

A.
Q.
A.

Yes.
They were parked neal' to Dabney Road.?

Yeah, the ya.I'd comes up to DabneY'Road, they were
5 aJ.1 parked in there.
6 Q. As the trainman,- Wbathe:r:_f2Lbe;.tb8;lead:~~,
7

8

9

Barkey, or the last man on-the tail as the,. comedowneast,

they can't see downto there, right downDabneyRoad until the

fa.ce gets out from behind the tractors?
10

11

12

13

A.
Q.
A.

Q.

Almost on the road.

Can't see through Goldman'81

No, sir.
As soon as you get through Goldmanyou &l'e con-

14

15

16

17

18

19

20

21

22

23

24

fronted with the tre.1lers?

A. Yes, sir.

Q. You've got to be almost out in the road before

you ca.nsee?

i\.. Yes.

Q. As far as the first six oar8, theY'waren' t

lighted?
A. That's right.

Q. Any lights a.t &11would have to come:fromthe

locomotive?

A. Yes, sir.
L--- ... _
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9

10
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12

13

14

15

16
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18
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Nowy-ousaid someplace in t1me, Whetherbetore

1'9

19

20

21

22

or 8.tter the accident, I don't tb1nk ;youwere 8U%'e, the ra1lro

changed the rule and instructed ;youmennot to throw the

fla1'ea downin the street any 1IlOre, is that correot? Is that

What;yousaid?

23 A. Yeah, was instruoted not to leave no burning

24 on that road crossing. I think the pol.icemenor Henrico or

()O:lJ)7
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2

3

4

5

6

7

somebodyasked themnot to leave any more'lighted fusees

burning.

Q. Oncea train starts across the road, by your own

testimony it took two to two and a half minutes to $top being

on the road, is that right?

A. I think appItox1m&telytwo minutes.

Q. let's talk a.bout two minutes.
8

/\ .
Q.

I don't mow exactly.

If it vas two minutes, let t s say 8J.mcB t entirely
10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

the twominutes wouldbe the black-oil oars, the last

little bit wouldbe the locomotive?

A. That's right.

Q. The last little bit is whenlt attained f\Ul

speed?

A. Yes, sir.
Q. It's going as fast as 1t ever 1s going to get

Whenthe locomotive comesinto view, isn't it?

A. Yes, sir.

Q. Most of the two minutes is taken up with the blaa

oil cars comingacross?

A. Yes, sir.

Q. 50 the only wayyou could let a motorist have s

good advance warning, if they won't let you throw the fusees

downin the road, is for a. trainman to stand there and hold t
-----------------"----~"_...._--------_._._-
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and when the locomotive oomesby, throw them and jump on
2 there. That could be done, oouldnI t 1t?

There is no rule tells us to do that.

The rule just tells you to proteot the public?

But there isn't any rule telling ;roo. not to do it

No, I don't think there is.

..'.. Yes, sir, that could be done.

There 1s no rule that tells you not to do that,Q.
is thaI'e?

A.
Q.
A.
Q.
i\.• Rule says protect the crossing.

MR.MUliER: Tha.t's all.

9

7

10

6

5

3

4

11

8

12

RECROSSEXAMINATION
13

BY MR. HUMRICKHOUSE:
14

Q. Mr. Bass, if' you left the manflagging the tra.ffi ,
15

to be effective you would have to have one on each side,
16

wouldn't you?
17

18

19

20

21

22

1:" Well, to protect it in the. proper manner, if you

are going to leave a man, you would have to put a rusee out on

this side, one on this side, and the menon the baok of the

train would have to stop and take them up, to extinguish them.

Q. If you didn't have a tusee, put a manout to wave

traff'ic down--
23

1~. Yes, sir.
24

Q. Youwould have to have a manon each side, in orcier

00t09
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to properly protect--
2 A. Yes, sir.
3

BY MR. GARRETT:

4 Q. Mr. Bass, you told me a while ago that you donIt
5

6

7

light fusees unless you see something coming, I believe you

told me. Did you makethis statement in the deposition? You

were asked the question:
8

"Q. If they saw nothing. ooming, would they
9

10

have lit the fusees?"

Andyour answer:
II

"A. Well, usually we light f\1.sees whether we
12

see anything at night arnot, at all crossings at night.
13

14

15

16

A.

Q.
A.
Q.

Well, we usually do.

Youusua.lly do?

Weusually do, until they stat'ted--

Is that the l'ea,s:)n you think you saw the glow rr
17

18

19

20

that fusee that night?

A. No, it \lasnl t any put downthat night, I meanwe

dido't pick up any Whenwe crossed over, there was none there

to pick up.
21

22

Q.
A.

That surprised you, didnl tit?

Sir?
23

24
Q. Did that surprise you?

L . .A. Well, no. .
----'-'---'-'--"----"-- _._ .._._.,_ ..-..-----._----_ ..----_._----_._._-_._~-_._- -----------.--------
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Q. In view of your rules, and what you said here?
2 }\.. Well, I will tell you that whenwego to a cross
3

4

5

whenwe stop at the crossing, if there 1s any traffic ooming,

we get the fusees at night. And, of oourse, the white flag

or red fiagby day, and gat out and flag the crossing, until--
6 Q. Well, here yousa.1d "Well, usually we light
7 fusees whether we see anything or not."
8 A. \.,Tell,I have been up there manyDI&1lY times and
9

Ii t them, and there waen't a car in sight noWhere.
10

11

12

Q.
or not?

A.

Youusually light themWhetheryou saw a car 0

I have 11t them, yes, sir, on manytimes, and
13 throwed themout in the street.
14 Q. Youmew it was a. dangerous crossing?
15

16

17

18

19

20

21

':\. Well, it's a. railroad crossing, and it's not

used toomuoh, I reckon'. NOW DabneyROad,I don't know just

howmuohDabneyRoad is used, but it's a city street, I would

guess, and people does use it, but it's not any--I wouldn't s

it's heavy traffic on it.

Q. But in your experience, you usually light them

Whetheryou see eat's oomingor not; that's what you say here?
22 A. Yes, sir, I do.
23

24
Q. Andyou understand the rules 8&1you should do

that?
------- .•.•..•.•...•_-------_._._--_._---~--_._----_.~-----_._-------
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[TR 144J A. The rule says the crossing will be protected
by a red light.

Q. Red light?

A. By night.

Q. And that red light, you have just told us, is
now a fusee?

A. Well, then, you see, you don't leave that
red light burning there, because it might blow away into
somebody's building, to burn up a building.

* * * *
[TR 149J Q.

A.

Q.

A.

What. was your job or employment status?
I was Engineer.

You were driving the train, were you?

I was running the engine, yes.

* * * *
Cecil C. Frayser-direct

ITR 152J Q. You know indeed there were no lights on the
tank cars, were there?

A. I don't know of any lights on the tank cars.

Q. Your familiarization with that crossing tells
you at the crossing itself there are no blinkers, lanterns,
gates that close or light warnings of any kind?

A. No, there is only the cross arm.
Q. The crossbuck?

A. Yes.

* * * *

OOt12
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12

13

14

15

16

17
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Q. All right, air, I bandyou.& penoil. Wehave

155

18

19

20

21

22

got ,1rik on there, red andblack, I Imgoing to hand10\1 a

oOlllDiOneve17-da,. lead penoil, I'm going to uk 70U to actually

markthat route, starting at--draw a little oirole here,

around. the junotion ot those two trackli,just drawa little

cirole right there.
23

24

A.

Q.
Right here?

Yes, air. No', .b1ga*r than that, about as big as

VOtt3
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2

3

4

5

a qUBJ'ter. That's fine, now sta.rt at that circle, take that

pencil and sketch the route you took, f1I'st going backward

with an empty locomotive--just go on, do the best you can do

foI' us.

Well, that won't be but so good.

6

7

8

9

10

11

Q.
h.

Q.
1'l...

Q.

Well, it will be good enough.

And theI'e is anotheI' track that goes back in heI'e

Yau weren t t on it, weI'e you?

Wedidn't go on it.

But an "X"across the one you didn't go on.

MR.GARRETT:Wait a minute.

12

13

14

15

16

17

18

19

20

21

22

23

24

Q. NowI'einfOI'ce the line, so we oan see ita

little bit. Piok it up and make it a little heavier going bac .

Okay, thank you.

MR.HUMRICKHOUSE:1st me a8.kone question. Do

you undeI'stand the scale on this map?

THEWITNESS:No, sir.

MR.HUMRICKHOUSE:Look down there and see what

it is, at the bottom.

THEWITNESS: One inoh equals 50 inches, is that

oOI'reot?

MR.MILLER: Fifty feet.

MR.HUMRICKHOUSE:So is it possible the place

you are talking about is off of the map, and was never

----------------------------------_._----~-----
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2

3

4

5

6

7

8

9

drawn on there, where Y'0uwent back up at the "y"?

THEWITNESS:Back up here?

MR.HUMRICKHOUSE:No, the other one.

THEWITNESS:Well, 1'm not very good at reading

maps, but this track the oil station leads downinto is

not :far :fromDabneY'Road.. I dont t. knowhow:far 1t would

be, but it wou1dnIt be over the end of that mapI 200 :fee

I would think.

BY MR. MIT/T.ER:

10

11

12

13

14

15

Q.
fl.-

Q.

Q.

That would be :four inches'l

That would be .four inches •.

Well, you didn't draw it tosca1e?

No.

MR.HUMRICKHOUSE: That Is all.

Let me ask another question, Y'ousee the top of

16

17

18

19

the line? I will put a check mark there, so Y'0uknowwhat

II m talking about, that 1s the :turthest you got away .fromthe

grade crossing, wasn't it, in distance? Is that right? Do

you understand rIJY" question?

20

21

22

23

i'l..

Q.
'\..

Q.

Yeah.
That' 8 the :turthest your engine and your crew--

Whenwe went the other side o.f the croasing'l

Yes, sir, arter Y'oupicked up the empties, you

24 backed up this way, didn't you?

---_._-------_._--._._-_._--_. --_._-----_._--
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Frayser ....direct

[TR 159] Q. When you looked to your right, as you sat, was
that not towards Broad Street?

A. Yes, when I looked towards my right.

Q. In the stopped position, when Borkey stopped
you, you couldn't see the street, because of the Goldman
building, could you?

A. Yes, sir.

Q. Am I correct?

A. I could not see the street.

* * * *
[TR 161J Q. How close were you to the edge of the street

when you were free and clear, so .that you could see?

A. Oh, SO to 75 foot.

* * * *
(TR 164]Q. Now the railroad rules that you are given

require you to use a red lantern or fusee now, by night,

to protect a crossing from cars, automobiles, is that
correct?

A. A fusee by night.

Q. Were there any fusees, to your knowledge,
used on this night, before the impact?

A. I did not see any.

* * * *

00t16
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2

3

4

r
..i .•_

Q.

Q.

I don1tquite understand the question •

Did you see anything coming?

WhenI received the signalto--

No, sir, e.rter you had started, and as you got
5 into Dabney Road.

6

7

1\,.

Q.
No, sir.

You didn't see any; when did you f~st see
8 anything coming?

9 A. About the time the front of the engine was a.t the
10 road crossing.
11

12

13

14

Q.
1\.

Q.
A.

And what did you see?

I seen the headlights of an automobile.

Where did you first see them?
Approximately where the traoks lead into the

15 Paint Shop, whioh shows on that scale or map.
16

17

18

Q.
crossing?

A.

Do you 1mowhow far that is f"rom the other

It would be five or six O&l' lengths. When I
19

20
refer to a 08.1' length, I'm referring to a box oar length on

the railroad, not an automobile, but a oar length.
21 Q. All right, nowWhatdid you.observe I if anything,
22 about the automobile?
23

24

A.
Q.

I observed it was mo"ing at a high rate of speed.

Nowexplain thattothejury~ 'Why' do you say- tha; ?
L..- .. .....__.. ,._ .. ... -'

0011~-.'. t'
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2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

i~. ,Iall, I couldhea:r .the brakes. squealing on the

automobile, it was closing on me very fast. It vas closing

very quickly, and I feel that I can just speed--part of my

job.
Q. That's what?
1\. It' 8 Pal't of my jOb, as running the engine, to

Judge the speed of a moving vehiole.

Q. D1dyou see the car ohange 1ts COUJ:tB8, or go. up

and down or anything, along the road?

A. It was vibrating up and down, you oould see the

headlights.

Q. After you saw1t hit the :first crossing, going

into the Paint Shop?
A. Yes, sir.

Q. Andwhere did it hit the engine?
\ .

A. Hit the engine just behind the t1'ont truoka ot

the engine.

Q. Whend1d you realize that it m1gb.tbit the engine

A. 'Whenhe was about. 20 foot :from the engine.

.Q. Washe still movingalong? .

A. Yes, sir.

Q. Slow rate of speed?

Ii.. He was movingright fast •.

Q. What did you do? .
_._-------------_._----
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.\. I went baok inside of the cab, for fear that

2 something might come in the window.
3

4

5

6

Q.
,~
COl..

Q.
1\.

Did you immediately stop?
Yes, sir.
What did you then do'?

I called the ya;rd offloe fot' assistance, on the

7 radio, talked to Ya.rdmastex-Johnson.
8

9

10

l\.

Q.

let t 8 go to the ohart, Mr. Frayser.

Yes, 811'.
AndviII you point out to theOou:rt and the

11 JUl'J the first set of tracks Y'OU are talldng about'?
12

13

14

15

16

17

18

19

20

21

Q.
Ii.•

Q.
A.
Q.

A.
Q.

The set of tra.oks into the Tank Shop.

Into the Paint Shop?
Yes.

And that; s lthere you first saw the automobile?

Yes, sir, someWhet'8 in this vicinity-.

All right, nowwill you take this pen and. put

Both sides of the traok'?

Yes, and put an "X" in there. That '. vbere you
22

first observed the headlights of the 0&1'?

23 A. I might clarlt"y sODething here, if you vould like
24 me to •. I refer to that as the "Tankahop," it's now Paint

001.19.
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4 Q. You thirik this ear was anywhere t.rom 250 to 300 ~ t
5

ave;y- when you f1I-st saw it then?
6

7

A.
Q.

Could be.

Andyou are te 1l1ng the jury that y-ou were as
8

9

much as 75 feet trom .this crossing when you t11'st aaw this

car; you said 50 to 75 teet.
10

11 Q.
Fit"t,. to seventy-five.
You could have been as much as 75 teet t1'om

12

13

14

this crossing, regattdles8 ot the tact that there wasa

build1ng there, and there were tra1le1-s 8itt1ng theN I J'ou

could Bee when you were 75 feet back?

Thereweretrailers 81tt1ng there. I had just est1llated this

15

16

A. I donI t lmowthe exact distance ot the tra1le:rs_,

17

18

19

20

2'

22

23

24

figure.

Q. Weren't some of them as close as 10 n.t to Dabne

Road?
A. .They could have been.

They were, we1'8n't they-? Youwere there that

A.. The,. could have been that C1088.

Q. Are you say1.ng the7 were or were not 10 feet f'ltoaa

Dabney'Road? Mr. F'r~r, you were -there, 70U were the

- n01Z- 0-, \3 _"..

t.

,



C. OVERTON LEE
SHORTHAND REPOATERS

MUTUAL BUILDING
RICHMOND, VA. 23219 171

3

4

nowyou certainly can tell the jury howolose thoae trailers

_1'8 to DabneyRoad that night. You have got the distance ot

this young boy down to a tee, nov why can' t 10\1 tell us that

distance with precision?
5

'\lu I have made statemnts before; I did, I said how
6

7

far they were then. Possibly it was fresher in my mind. at

tha.t time than it is now. That's been two yeat's ago.
8

9

10

11

were?

Q.

A.
Q.

Well, what did you say bef'ore, howtar they

I don't knOWhow f'B:l! I said.

Did you s~ they were 10 teet fttom that road?
12

13

14

15

16

17

18

19

20

21

22

23

A. I don't mow how far they were, I said. If' I

said 10 foot, that would be nearer cOXTect than What I

would sar nOW, because I have thought nothing ot this thing

tor the last two years.

Q. For the last twoyears; you testified just a year

ago in Mr. Humr1ckhouse's office, d1dnt t you, a 78&1' and tour

months ago?

A. Januat"y' 4, 1972.

Q. Fi've months then. Well, howfar vas that tra11er

werethose trailers, the closest trailer to Dabney Road~

Tell us howfar it was away, g1va usyOUl' beat estimate. Ten

feet? Fifteen feet?
24

A. I can't give you any estimate, I reaJ.ly' don't len

; 00:1.21
•
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2

Q. P..ndthose trailers could ha.ve been as close as

ten feet to DabneyRoad?
3

4

!\.

Q.
They Gould have.
Then your staterrent that you were 50 to 75 teet

5

6

7

8

9

10

from Da.bneyRoadWheny-auf1rst saw this car approaohing,

that's probably not true,' 1s it? Do you want to change that

now? Now1s the t1me to change it,; do you want to leave

this jury with the impression you were 50 to 75 feet :f:t'om

DabneyRoad.whenyou saw this car, or would.you like to

change that?
11

12

13

A.
Q.
A.

I believe I would like to ohange that •.

Well, tell us nowwhat you are going to tell us.

Excuse me, I'm just trying to gl va you as near
14

a tl'Uthful answer as I know.
15

16

17

sir ..

Q.

I\..

That's what weare trying to get out of you too,

That's,and I'm trying to pioture it in JDy' m1nd--I
18

19

20

would say I vas about. 25 foot from the crossing when I seen

the -automobile~ That I was--

Q. You?
21

22

23

.1\.

Q.
Hhere. I was sea.ted in the oab•

Not the front of the engine, but you?

Not the front of the engine, but- I was.
24

Q. And if this englne--you have given us a rather
-------------------~-------

OOj.22
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2

3

4

5

6

preclse figure on that--is 50 feet long, less 7 feet, you
ha.ve the seven foot ca.b which you are mid. wa:y of, you
vere 25 feet from the road, the front of your engine would be

almost across the road, 'Wouldn't it?

In the road crossing.. yes.. sir.

When you first saw this car?
7

8

J\.

Q,.
Yes, sir.
Doyoustill insist the car wasfi va or six

9

10

car lengths away when Y'0ufirst saw it?

11 Q. Would Y'0u like to change that figure?
12

13

14

15

16

17

18

19

20

21

22

23

24

i-i. No, slr, the car was a.pproximately 'Where the

'tracks lead into the Tank Shop, Paint Shop.

Q.. Could 1.t have 'been closer or f\.1rther away?

;\. No, sir, I don't believe so, about Whel:'e the

tracks lead into--

Q. And you saw when you saw it, it was then skidding

you heard the sque8.ling?

A. I heard the squealing.

Q. Did Y'0uhear the squealing before you saw it?

A. No, I saw it an lnstar,t before I heard the

squealing.

Q. Well, was it--were you hearing the squeaJ.1ng When

._-----------_. __ .._-_._---_ .._---

~01°3.'Ll ._".~
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6

7

8

9

10

11

12

13
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14

15

16

17

Q.. Was 1t after you heard the squealing that 7O\l

saw it cl1p down?

A. . About the same ti.rlle.

Q,. You hem-d the squeallng; you sa.1cl 80J18tb1ng &bout
18

you, saw 1t dip up and down?
19

20

21

22

23

24

A. Well, no, I seen 1t bouncing up and down on the

railroad. tracks, that's What I .ant by thellp and down motion

of tbehead11ghts.

Q. Is that a rough crossing theM?

A. Well, it's not a smooth one.
Q. I see. Well just about any 0&1' would bounce up
--.---_._---------- ----~-----------_.._-_.__ .-

(J01.2~1
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j~.. Sir':'

F1eming-d1rect 189

2

3

4

Q.

Q.

How long have you been wl'th the R.F.& P.?
Thirty years this mont.h.

Wereyou employedwith the R.F.& P. on the
5

6

"1 I
8

night of september 24, 1971, when a collision between a
train and an automobile took place at the DabneyRoadgrade

c:r:aossing?
Yes; sir.

9 Q. Whatwas'your job position?

Q.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

l~.Well, I was supposed to be, I amon that job the

Head Brakeman.1

I call your attention to the part of the trip Jusrl

before the collision, whenthe locomotive was pushing the
I

six empty cars from west to east, going tovard Dabney I

ROad;are you f'amiliar with what I'm talking about?

A. Yes, sir 0

Q. As the train rode along, Mr.F_',ng, and be.fore

it cameto any stop, where were you physioe.l~ pos1tionetJ?

A. I was on the back platform of the engine.

Q. Andas the train rolde a.long$besides holding on,

what were you doing?

A.. I was looking around, and that was about all I

was doing.
Q. Youd1dn't have any physicSJ. part to play in

-_._ .•._-_.__ ._-_ _--_ _........ -- .•...... _ .._-_.~ __.. -_ __ ._•.._-_ .._-_ .._--_ .._ .._------'
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r
Fleming-d1rect 190

I
2

3

4

5

making the train go, did yOU?
I\.. No; no, sir.

Q. All right, sir, do you recall whenthe--scratch

that, plea.se. Do you ha.vea walkie-talkie radio, where you

were in that position a.t the rear?
6 A. Yes, slr.
7

Q. Do you rememberTrainman'Barkey saying something

about we are at DabneyROad, stop?
9 A. Yes, he did.
10

11

12

14

15

16

17

18

19

20

21

22

23

24

Q. Anddo you rememberthe train. stopping?

J:.... Yes, sir.

Q. Howlong would you say 1t remained stopped, befor

it started UP?

1\. I would say approximately a minute.

Q. Approximately a minute, and were you still

continuing to look around during that minute?

h. Well, I dont t knowexactly what I was doing,; I

was on the rear platfoI'm. I probably was looking around.

. Q. That vas about your only duty, wasn't it?

A. Yes, sir.
Q. During the minute it vas stopped Onthe west side

of DabneyROad, and you were looking around, did you see a lit

fusee either in the road. or in the hand of Mr. Borkey?

A. I did not.
L-- __ ~.. .__. . . ..__ ._. . _
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3

4

5

6

C. OVERTON LEE
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~'.
A.tte1' the collision ocourred, 18 1t not true tbat lit f'u8ees

vereput downin the street on both sides of the crossing, to

proteot the publio from the obstruotions that were there?
7

8

9

A.

A.

That is true .

And 'where did those tusees come from?

Well, the only one pace the,. oould COIle from is
10 off of the engine.
11

12

13

14

them?

Q.

A.

They have abox1n the engine wberetbey store

Yes, 8ir.

.Andis it not true the,- burn vi th an exoeed.1ns1¥
15

16

17

18

19

20

21

22

23

24

bright red glare?

A. Yes, it is true.

MR.MUJER: OlaQ", a11'. Witness vith ;rou.

QROS5-EXAMnfATION

BY. MR. BDMRICKHOUSE:

Q. 'Mr. FleII1ng, did ;rOll bear ~ right before

the oollision?
A. Yes, I heard 801lt8thing tbat sounded11lc8brakes,

I mean tires cry1Ilg--1 _an like somebody' p,lt on the brakes

r1ght hard, and tbe t11'es -.de a fuss.

OOt27



Franck-direct

ITR 196J Q. You are employed by the Richmond,
Fredericksburg and Potomac Railroad, are you not?

A. Yes, sir.
Q. What is your capacity?
A~ Claim Agent.

* * * *
[TR 197J Q. Tell us--you don't have to get up, I don't

think--tell us the furtherest distance from the crossing

that the train ever got, and that would be, of course, on
the west side.

* * * *
ITR 199J Q. Does that not indicate to you, according tot- -

your answer, the train was never as much as a half a mile,

but a quarter mile, and maybe something in between?

A. Yes, sir, that's what it would indicate, yes.

* * * *

OOt28
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Franck~lrect 200

2

3

the Gircuitous J?outa, going up, down, backing up and coming

Yes, sil".
4 Q. Does that coinc1de with your investigation, as
5 the approximate route?
6

7

8

.'.~.

Q.
,
. ~.'

I never went into tha.t par"tof 1t .

You never went into it?

No, s1r.
9

10

11

ct,. Okay) sir, wh.en you made you!" estima.te of bet.ween

a. ha.lf and a quarter mile distance, do you knoti the f'urthest--

can you see on that chart 'the fUrthest point !'rom the crossing

12 that they vent, to your lmowledge? I
13

14

15

16

17

18

19

A. Not to my lmOWledge, no, sir.

Q. Do you have any reason to believe then that

the circuitous route tha.t Mr. Frayser showedus is

other than a.ccura.te?

A. No, sir.
Q. Now, of oourse, that's not to scale, is it?

20

;'~." No.

21

22

23

24

Q. All the activity he drew there with the pencil

would indicate very close to GoldmanPaper, and, in order to

a quarter mile, it would have had to have gone considerably

further, wouldn't it?

Yes.
-.--.-.------.---.- •• ------ •• -- ••• -. ._ •• ....,. ••• 4 •• _

001 rYo9,.
...•.J ..;.._~.A. ...
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_-I.

17
Q.

18
A.

19
Q..

20
A.

21
'Q..

22
license?

23
H.•

24

'.Q.

.Tqlor-d1reot .

Nov did you have J'OUl' own oal'?

Correot.

And did he have a oar?

No.

And. to your lmovledge, did be haft a driver'.

He bad a learner' 8 parmi t..

A learner's permit, 80 heoould ~ drive then,

. e0:1:'30
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2

JOU vou14 let.h1m d1'lve .JOUr 0&1', .tor. example, vbi1e J'O'1 WN

10 it, 1an't that tb8 1'U18?
:3

4

A. correot. .
Or b1a dad47 00u.14 dr1ve it.be as 111 1t. Did be

6

7

8

9

.A.

1\"

Be never drOve 117 car •

Be D8Wl'. d1'OW JOUl' .car?

No.
So, to.7<Nr kDOIf1edp I lOU clant t knOW Vben ••

10

11 It'. poalible I 1'8oall-inS hill .,.. drive

13

14

15

16

17

18

19

20

21

22

23

24

ts.., be vasn' t 8lJ7 more tban a learner 1s vbat J'O'l .-an?

A. Correct.

001.31 .
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2

3

4

s

SHORTHAND REPORTERS
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6

7

e

the aco1dent, ~IIO 7O'l oantell WI vben it OOUJ84?

No, I don't.
YO\l 'baW to dependOJi.WbatpeoJde 'ten rou'

9

10

..'.

11

12 '

13

14

15

16

17

18

19

20

21

22

23

24

elear17, I •• s., 10U sat beN, be8l'd b1m'l'U4 tbe __ ott
b1a note., 80 Ic10n I t knOW enr ~tter than that. I would uk

70'1, •••••• ns that that 'I Pl'O~ ao~ate. 1t ,J'O\l' can .-'
then, Wbat 414 lOU d.o,an.er ,fO'.l lett ADplot ai' ,G,; Uo\lt

8:00 o'cloCk. otbertban atop bJ' r,h"'., •. hCJWIJ ad •• "..tt
I

thee? '

A. U tba1'e ".. no otbe%' place to •• , • jut sene

~ arows4 in the 81'8&.,

061.32
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loud?

l~ff Yes ,'? sir .

A. No, I don't.

but an older person.

Were you, at that time, familiar with Dabney

, I had traveled the road quite a numberof t1iDes"

A.
Q.

Road?
A.

yes, 8ir.
Q.

Q. Nowyou understand and have been told, ot oourse'

the accident occurred a.t this Da.bneyRoad orossing?

Correct.

fA. It would be loud 1n respect to--excuse the expres 10n.

Q.. , Average? Wa.sit ever your habit to have it real

It has been suggested by some that it 1s f'requent y

used as a'shortcut, because it angles off between Broad and

Staples Mill Road.

A. A lot of traffio can be avOided bJ' that route too

Q. Did you use it for that reason?

Q. Wewill excuse 1OU, I knowyou are right, vrn!1

candid. Can you rememberthen, without belaboring it,

t1mewise by' me, can you rememberany other events particu.J.arly

'leading up to the accident?

"':.,.
2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

---------------------------'

OO~t33



Taylor-direct

jTR 221J Q. In other words, what is the last thing you

remember, definitely remember?

A. Stopping by Linda Atkinson's apartment.

Q. You don't remember after that any"more?
A. No, sir."

* * * *
ITR 222J Q. After you, as you approach the accident site,

do you recall that there is a curve in the road?

A. I don't recall approaching the accident site.

Q. I'm certain of that, but I mean from the

other recollections, is there not a curve?

A. Of course.

Q. Before you get to the accident site, were you

aware that when you got around that curve ~nd went on, that

you crossed two or three sets of spur tracks?
A. Correct.

Q. Did you know that at the time?
A. Yes.

Q. And were you aware there were some signs, the

usual type crossbuck sign on the road, and painted in the
street?

* * * *

; I

" 00:1.34
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l\.. Yes, sir.

Ta"lor-d1rect

2 Q. Had. you ever hSa;M the horn or a d1essl--have
3

4

you ever heard the horn or a diesel locomotive, or the

bell or Whistle of a train?
5

6

7

8

9

10

11

A.•

Q.
A.
Q.

train?

A.

Q.

I don't recall any of these facts.

I'm not ta.lking about on the night in question.

Anynight.

Ha.veyou ever he8.t'd a whistle 01' horn f1'om a

No, 811', I have never seen a train on the tracks.

Not talking about right there, I Im taJ.ldng about
12

in your lifetime, riding in an automobile or wa1k1ng?
13

14

A.
Q.

Have I ever heard a. train?

Yes, sir, blowing its whistle or horn?
15

It. Correct.
16 Q. Whenyou are driving a car, and in the vicinity
17

18

of a railroad track, and hear a. horn 01' whistle of a train,

what do you do?
19 A. Stop immediately.
20

21

22

23

24

Q. Youhave a~eady testified you don't reoaJ.l 8lr3'

of the events on the specific night in question, do you?

A. No, sir.

Q. Doyou rememberanything ot the night, any more

ot anything than I have asked you abOut?

001.35
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2

3

4

5

'" ':,

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24
Q. My question, 's1r, vaa,' do JOU knowhow fast .J'O'1

00136
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Taylor-cross 227.---.---------------l
were driving that night, right before the collision?

2

3

A.

Q..
I do not recall.

Doyou remembermakinga state.nt in your
4

5

6

deposition as to howfast you were going?

NowI will read it to you" on page :;4, on line

well, we start with line 8:
7

8

9

10

11

lfQ..

nf\..

If .',
J '\ .•

IfQ.

Whatis the speed limit on DabneyRoad?1t

Forty-five.u

Sir'?"

Howfast were you going that night, 'When
12

you got on DabneyRoad?"
13 If "

j ~. I don't know, I would sa;y45 or maybe...a
14

15

16

little more, maybe50."
"Q. Youwere trying to stay within the speed

11m1t?1I
17

Uf\.. Yes, sir."
18

19

20

21

22

23

24

Now,do you remembersaying that?

A. .Correct.

Q. Well now, which is correct?

A. I sa.id I probably wa.sgoing, I dOn't recall

exactly. I never madea sta.tement saying that I was going

certain speed.

Q. Well, why did you say 50?

00137



C. OVERTON LEE
SHO~THAND REPORTERS

MUTUAL BUILDING
r,ICHMOND, VA. 23219 Taylor-cross 228

I
2

3

4

5

6

7

8

9

10

11

. ')
I c.

13

14

A. I just said a.pproximately 45 or 50.

Q.. \-/e11, 50 would ha.ve been above the speed limit.

1"... I guess 1t would have been.

Q. You knew that tbette were two sets ot spur traoks
there?

A. Correct.

Q. And how about your passengers, did they knOV?

A.I Im very sure they did.

Q. Why?
fl... They had tra.veled the road before too.

Q. Mike and Judy?

A. Correct.

Q. Whatwould there be to caJ.l it to their

attention, the fa.ct that there are spur tracks there?

A. Could you repeat that.. please?
15

16

17

18

19

20

2 j

22

23

24

Q.. Wha.t would there be to ca.ll to

fact that there are spur tz.a.cks there?

A. A sign.

Q. Is the road smooth?

A. Fairly smooth.
Q. Either of the crossings rouSh?
A. Not extremely.

Q. Speed 11m!t, you say.. was 45?

their. a.ttentiont,

I

I
I
I
I

L-.._._.__A. 9orre ct •.__.._. . .. -: ... ._.__ .__ ..

OOt38



Taylor~cross

[TR 242J Q. These times that Mike was with you, coming

down Dabney Road, was that purely coming from work, or

was that at other times, night and day?

A.. Numerous occasions we would take Dabney Road •
.Q. Night and. day?

A. Yes, sir.

* * * *
Taylor-redirect

[TR 266J Q. Have you ever seen an R.F. &.P., or any other
kind

* * * *

001.39
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14
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17
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19

20
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22

23

24

C. OVERTON LEE
SHORT'HAND REPORTERS

MUTUAL BUILDING
RICHM9NO, VA. 23219

of train on any of those crossingS?

A.. On theOl'ossing itself? .

Q,. Yes.

A.. Never.

MIl. Mtt,Um~ 'That IS ell.

RECROSS .EXAMmATION

BYMR.HDMRICKHOUSE :

Q. Ever .seen a.n.y cars on the s1d1ng?

A. Thel'e 1s So la.rge yard off to the aide ot DabneJ'

Road, beaded towat'ds Staples Mill, and'1t looks l1lc.e a p1&ce

they olean them, or lIhat it .1$, tha.t's as cloae-tbrtre are

engines over there; that's all I have seen.

Q. You knew they were IIlOV~";-.

A. I have'seen themin the yaz-d, yea, 81r.

THE COURT: AQTth1ng further?

00:1.40
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2

3

4

5

6

7

8

9

10

11

12

1.3

14

15

SHORTHAND RE:POR'rERS

.~!!.!:_lJ_~_~•.B UI LDIN.G_._ ..

16

17

18

19

20

21

22

23

24

MR. MILIER: It happenedat night. The Supreme

Court of tha.t state backedhimup and said that be could ~ant

a view at day. I haven't read the caseI I don't knowon what

it turned. It mayhave turned on somethingthat didn't matter

whether it was day or. night I I. Just don't knowI but I would

say, briefly, as I said before to the Court, that the

plaintiffs' pleadings are certainly postured, in faot they

are almost like a bill of partlcuars I they spell out tbeaots

L.-..__ . . ....__.__ ..__._...._. . . ~ __
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of negligence and the extra-haza:rdous facts upon whichwe

2 relay. Proof to date has certainly supported that.

3 THECOURT: Well, supposing that you are entitled

4 to an instruction on the e:xt1'a-h.aza1'dousnature of the

5 crossing, and, as I reca.1l, that, a 8. matter that depends

6 entirely on the evidence in the oa.se, as to Whether1t, s

7 extraord1nat'ily hazardous--e.ssum1ngyou were entitled to tl'at

8 instruction, wouldn't th.a.t be all the more reason that the

9 defendant railroad should have a vieW?

10 'MR.MU.TER: Well, I guess it could be debated.

11 I would&nave»,you mow, YourHonor, respectfully, beO&\lS8 1t

12 maybe, as I aaidyesterday', in the sunshine, 1n the d8Jl1gb.t,

13 very innoouous. I have 'been there, as the officer testified,

14 at midnight, and it is just slightly different, it is jet
15

16

17

18

19

20

21

22

23

24

black, V8'1!'1 glOOll2T,you can't see anything. The".,. the
hills and the aurrounding te1'1'&1nat n1ghttim just. str1kes

me, as one 1nd1v1dual, that is just vastly different, and it

oreates a different impression at night. AndI' Dl just atra1d

if they see it in the daytime, whenit looks just l11cs a nice

road, little oountry roe.d, it maycreate an impNsaion that

they wouldnot othel'W1sehave, and the ~e8sion wouldnot

be one based on the evidence, but based on seeing it.1n the

daytime. AndI think the cases say that the view 18 not one

crea.te evidence or to makeevidence.
'--------------_. __ .._-----------------_._-



C. OVERTON LEE
SHORTHAND REPORTERS

MUTUAL BUILDING
RICHMOND, VA. 23219

279

2

3

4

5

6

7

8

9

10

11

THECOURT: That's true. Nowalso, the oases are

very emphatic tha.t the conditions must be the SSDIe.

MR.MILLER: Andit's also ent1rel11n Jour

discretion.

THE COURT:. But they donI t sa.y whether or not the

meanby that the physical conditions.

MR. MILLER: NoVtrginia case, that's right.

THECOURT: I tell you what we do, let me have

the nameof this ca.se. Wedo ha.vean A.L.R. 'baCk in 0\11'

library here--

MR. GARRETT: 85 AIR 2d, at page 5?8. The case
12

13

is Blewettv. Barnes,

2d 976.
Andthe West oitation 18 309 Pacifio

14

15

16

17

18

19

20

21

22

23

MR.MILlER: Thatt s right.

MR. GARRETT: 62 NewMexico 300.

MR.HUMRICKHOUSE: Whatdid yous,," the ruling

was in there?

MR.GARRETT:Theyheld although it was a

collision.",i th a. switch engine, they held that even though the

accident happenedat night, that a view by the Jl.ll7 in the

da.ytimewas wi thin the discretion of the judge.

The only thing I would like to oOlllllent,I cart

agI'ee with Mr. Miller, and advance the sameargument, that tbe~
24

cases in Virginia have repea.tedly said that the oonditions M¥
------- ------ ---_ .._---- ----------------------_._--- _ .. - ------

OO~t43



C_ OVERTON LEE
-::;HORTIIAND REPOR rERS

MUTUAL BUILDING
RICHMOND_ VA_ 23219

._--_._-._--_. __ .__ .._ ..~-~------._...._-~...~---.__ .. - .. - _ ..... _" .. - ,., ... - .'-----"--,.-,- -

.280

to be substantia.lly the same, and the physical setup has to

2 be substantia.lly the same. Andit seems to methat to say

3 that going out there in the da.yis the semaas what happened

4 at night just doesn't makesense.

5 Plus the f"act, and the burden is on the pla1ntiff

6 to showthese samecond1tions--

7

8

9

10

11

12

13

14

15

16

17

18

19

20

2)

22

23

24

MR.MILLER:Themovingparty, not the pla1nt1ff.

MR.G.ARRE'JWl': Themovingparty, right. Weknow

that there were sometractor-trailers parked in the area that

wouldbe in the sight line between the ca.bof the engine and t

approachingcar, and there has been no effort to 8/liV that tho1

tra.ilers are still there, or tha.t they are in the samepos1tio~

they were a.t that time. AndI think that is a vital fact;

it's just like going to an intersection a.ccident between two I

automobiles, if at the time of the accident there vas a bu14
on the c01'ner, and since then the building has been removed,

there wouldbe a. tremendousdifference. And_I advance to the

Court that unless tha.t cOndition can be somehowl'e01'8ated, and

I don't mow howit could be, really, that you .are showingthe

jury something entirely different fromwhat ansted the night

of this accident, and I object.

MR.MII.J:ER: I ha.ve one more point to make, Your

Honor: you asked mesomething about the foreign case, I was

getting ready to conclude--Jacl{ just remindedme, one other
.---------._--------.---.------ ..---.-..-----.------....- ---.--..-._----------.---------- ..-..__ .. . --J
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wouldn't know1t, s the sameplace.

2

3

4

5

6

7

8

9

10

11

1 ?

13

14

.15

16

17

18

19

20

21

22

23

24

--'--'---'-'-1
very important element in this ca.se 1s, the testimony is back I

and forth on this, involves the headlights of an approaching

automobile, whether they can be seen &1'oWldthe curve, and whe •

Wehave got direct testimony from one whomeasured it, one who

is a.ccustomedto makingmeasurements_ Tha.t is a nighttime

condition, headlighta wouldbe inapplicable, of oourse, to

any other time of dq_

AndI have been theI'8 since this case started,

since I was retained, I'm just going to say, I don't think

I'm too far wrong, 25t1mes.', I have studied the area, been

there with photographers three times, and people, and it's

just 100 percent different. It's innocuouc, it doesn't look

extra-haz&1'dous, and I indeed don't think it is, in daytime

conditions, but at nighttime, it's so vastly different,

beoause of everything that is there, that I think it would

create evidence, which it's not supposed to do, according to

V1I'g1niacases.

If those ju.t'ora saw it in thedayt1me, they ~

say it' 8 a reasonable place, they have sign posts up and all

that. You justoanl t miss it in the daytime; go by there at

night, and I swear, it's just so completely different, you

IMR. HllMRICKBOU8E: The onl:v thing I slI\r is I I
I certa1n~ Bgl'e8ito s within the sound discretion ot the C~L_. .._.__. . ._.. . . .. _

~01 ..1r:-'J J_;, __ftJ
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Andso was the

That was e. scene that the

there isn't any question about that.

the trucks and vehicles there.

I
introduction of the photographs, which showedobjects other thhn

Ithe crossing, whichYourHonordirected the jury to disregard, i
!
I

I

4

3

2

6

plaintiff put on, showingthe crossing, and in, he said, the

same condition.. Well, we can certainly have evidence that
7

the crossing was in the samecondition nowas it was then, I,
. :

8
that 1s no problem. The problem is, if you go at night, i

that's conducting a test,which 18 not proper.
10

11

1?

1:'

!4

15

16

17

The reason for the view is to assist the jury

in determining the true facts of the case.

THECOURT:Well, It mnot going to, under a.ny

circumstances, award a view at night. It wouldeither be a.

daylight view, or no view at all.
MR. HUMRICKHOUSE: Yes, sir.

THECOURT:I didn i t meanto cut you off.

MR. HUMRICKHOUSE: I think we are entitled to the i
18

vi-aw,for the reasons we have a.lready advanced.
19

THECOURT:All right. Well, gentlemen, that 1s
20

a.matter that would comeat the conclusion of aJ.l of the
'.:..1 i

evidence anyway. I would like to read this case, and I will

have both books in here and on my ta.ble out there, so all

counsel

recess,

2J

-, -~.,

I
I

I
L_ ..... ""

,
i
i
I

can read them too. I will do tha.t ai ther dur1~ the i

or during the lunch hour, which would be be.fore we 8.I'el
--- - '.',--,---- .----..... . -- ' _--_... .. __ __ ..__ _ .. __ J

.If" {"1 ",{~
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A.

MoLauohlan-d1reot

Well, as. tar as I knOW,werode 81'ounda little

299

10

.11

12

13

14

15

16

17

18

19

20

21

22

23

24

Wh11e_and then, with this riding around, that's just, I

guess, vben the acc1dent. happened•.

Q.; Can you 1'8c&1l any particular place you vent, or

any. particular thing 10U did, between leaving the 8.p&l'tment,

afte~ 70U ate, and before the aao1dent occurred?

& lio, sir.

Q. Pardon?

A. No. sir .•

. (lO~t47
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-
And . it 110. 1Ib.at? .. I I

'What do 10\1 mean; "anrtb1ng?"

Do you remeDlber ~ being in the ••• that

ran into a train on Da.bneJ' Road on that n1shtt

I remember eV81'J'tb1n8just betCB'e tbe ~nt'

h&ppenec1.

Q.' You do 1"8II81II'be1' ev.., thing?

Just before it,3uat abOUt•.

Q,. \lha.t do JOU reoall betore 1t?
21

A..
22

23

24

and ewr;rth1ng, and just betore, I guns ~ V88 Jut betON

hehit WI,. a gl1mpae OJ.' s~tb1n8 ot a tn1n. '1'bat" &11I

oan1..-ber.
L..- . ._. __ .. ____,.----- __
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Q. vlere you close to the tra.in a.t that point?
2

3

4

5

6

7

A.

Q.
\A.
Q..
i..••..•

Q.

I can't say.

Were you injUl'ed in the a.ccident?
Yes, sir.
Were you hospi ta.lized as a result of J'OU1' inJU1'1?,
Yes, sir.
Doyou recall, prior to the impact, he8.1'ing anyo

8

yell or SC1'eSlIl, or any exclama.na.tlons of any ldnd?
9

10

11

12

A.
Q.
A.
Q.

No, sir.
Have you ever heard a. diesel locomotl ve horn?

Yes, sir.
As best you can, describe to the Oourt and.

I
I

13
jl.1I'y What they sound like.

14 A. They are real loud, you can hear them tar ott.
15

Q.Ha.ve you ever heard a bell on a. loCOl'llO't1ve ring?
16 A. Yes, sir.
17

18

19

20

21

Q. Oan you hear them 01e&1:'111'.t'omtbe times

10U have heard them?

A. Well, not as loudly as the horn.

Q. On the night in question, SOon before the aoolden

happened, WfJry- soon before 1t happened, as 1au were going down
22

DabneyROad, vereconditions such tha.t you were able to heat'
23

a horn, a. locomotive horn?
24

A. Yes,sir.
_._-----------_._._---- .•_--- •.....•__ ._------_._------_ .._ .._-_._ .._--------_._--_ ..- -- •.....•_----_._--
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2

Q,. If one had sounded, would you have been 1n a.

position, in your opinion, to have heard it?
3 A. Yesl sir.
4 Onthe night in question, as ,"OU vent downDabney

If it had sounded its hom, would you have heard

Did it ring its bell?
Yes, s11'.

A.
Q~

it?

A.
Q.
A.
Q.

Road, a.pproa.chingthe sceneo£ the acoident, did the Richmond,

Fredericksburg & Potomaclocomotive sound its horn?
No.

If it had 1'ang its bell, do Y'0u th1nk 10\1 would

have been in position to and have heard it?

A. Yes.

12

13

5

7

9

11

8

10

6

14

15

16

17

Q. What 1s your &18",e1'?

A. Yes.
18

19

20

Q. Did you lmov at the time, before the impact, what

the speed l1m1t was, within the la.st, say', halt a mile before

you got to the tracks?
21

A. No, s11'.
22 Q.. Have ,"ou learned, bY'perhaps going back to visit
23

24

it since, Wha.tthe speed limit was?

A. Speed 11m!t is 45 miles per hour.
-------_._----_._---~._--_.-_ .._._- .._--_._-_._._---_.------_ .._._~-_._----
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Q.. Ca.nyou shed any light, before this Court and.
2

3

4

this jury, as to the speed that the Taylor car was going,

within the"last, say twas to four to ft va hundred feet

before impact?
5

6

A. I reaJ.ly donIt know. He could have been going a

little fa.st, but if he was really going, I mean, real.l1
7 ,

speeding real fast, I would have probably ss.1d SomEtth1ng.
8

9

10

Q. You probably what?

A. WOUldhave said something.

Q. Did you say anything?
11

A. No, sir.
12

13

14

15

16

Q. Did you sae any lights, f1a.I'es, fusees,s1gnals,
lanturns or any other kind of warning deviceaheed ot JOU,

before the impa.ctoccurred,a.nd IIm ta.Jking abouta.t the

tra.in Q%i08S1ng?

A. No, sir.
17

18
Q.. Whichwaywere you :ra.cing, as you rode?

A. Front.
19

20
Q. Were you talking some to M1ahael?
A. Yes, sir.

21

22
Q. Whenyou were ta.lking, was he on JOur' right 01'

YOU%' left?
23

A. He was on my right.
Q. Whenyou ta.:l.ksd to him, would you look at b1m, d

L--. ~_. . . .. .__. .._ .. _

24

001.5:1
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;\.. Downnear Broad street all through thel'8 and

everything.
3 Q. Youmean that the three o:f you rode up and
4

5

6

down Broad. Street?

A. Not up and down, just all m'ound, just riding

around .• you know, passing time.
7 Q.. You didn't go anywhere else?

A.

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

A. No, sir.

Q. Well, did you decide to 'b:7 to check to find

out what happened to Steve?
I

l/ell, I guess wewere going to ride around a little,
Iand maybe look for him later, and before that happened, be:fore'

we could go laole for him, that' B when the accident happened.

Q. You knownowwhat time the a.ccident did happen,

don't you?
A. Ten-thirty.
Q. Ten-thirty, so you rode around. far two hours

and a halt?

/1." I canI t say what time 1t was we le:ft that girl' 8

a.partment, see, but we l"ooe around, I don't know hOWlong it

was, but we rode around.

Q. But Miss rJIcLauchlan,according to yourstate.nt,'

that's what it 1s, is that your best recollection?

A. Yes, sir.
'-----------------_._-----_._----_._._---_._-------_._-_ ..~._--------'
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2

Q.. 'l'wo hours and a half I you could get to Norfolk

in that length of time. And you rode around the c1ty-, right?

go anywhere else except around town.

3

4

5

6'

7

8

9

10

11

12

13

14

15

A.
Q.
A.
Q.

saying that.

A.

Yes, sir.'

Did you go out in the county-?

Not as I know of, no, sir, we just stqed aroundi-

Wha.tdo you mean, Itnot as I lmowof?" You keep ~n

I

Westayed around and rode aroWld town,Ye didn't I
I

16

17

18

19

20

21

22

23

24

I
I
I

I

I

'---_ .._------------------------- ------*------------' --_. __.__...--------
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Q. About 50 miles an hour?

2

3

4

5

A.

Q.
or what?

About.
'Well, do 70U oaJ.l that fast, or real, 1'8&1. fast,

I call that fast, but not real, real fast; it' 8

6 five miles over the speed lim1t.

7

8

9

10

11

Q.
A.
Q.
A.
Q.

Well, 700 know the speed 11m1t?

Forty-five miles an hour.
50 it I S f1ve miles over the speed. 11m1t?

Yes, sir.
Why do 70U est1.ma.te 1t to be 50 miles an

12 hour? Have you got art7 z-easonfor that?

13 A. Well, I O8ll--when I'm in a 0&1', I ldnd at can

guess at about howfast they are going.14

15

16

17

18

19

20

21

I'll just 8Wl8lling, I I
can't say poa1t1vely'. I

Q. Youare guessing about that; you can't 8&7 I
poslti vely', but 70U did Say., in anaver to Mr. Miller' 8 questit,

he could have been going real fut, I don't knOW?

A. Well, he--I dont t think he oould have 'beengoing,

I mean 65 Dl1les an hour, but over the speedl1ll1t, yeah,

probably' going right fast, but not--

22 Q. Going .faster than he should have been going,

23 and the speed l1m1t i8 45, right?

24 A. Yes, s1r.
'----------------~-,-_._--------,._-----,-_ ...,._------------_._-._ ....._.~~._---_.-
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I'

i

McLauchlan-cross '21
------.----1

!

2

3

4

5

6

7

8 Q.. Do you remember seeing the train?
9 A. Before the accident?

10 Q. Yes.

fore the accident happened.

Do you remember seeing any signs out there?

\'lel1, there't'18s a RAIlROADCROssntGs1gn.

A.

A.
Q.

I had a glj~pse, just a glimpse of a tr$1n, just I

I
in my mind I h?Ji a glimpse of seeing a. train or something, be-I

I

I
I

I
!
I
I

12

11

14

13

15

16 '1... That was in plain sight, wasnI tit?
17

\'Tell, it's right up, if you are going real fast
18

it would be impossible to stop_
19 Q. If you are going real, real faa., you cOUldn't
20 stop?
21 A. But not real, l"eal fast, I mean if hewa~ reaJ.ly'
22 speeding, I 'Wouldhave said something to him, but I mean, but
23

the aign 1s right before. you get up to the tra.in.
24

Q. One sign. Is there another sign there?
L-- " _..__. . ._,_,_,__.. .__, ._,~_, ,_- ,_--':._ ..-_..._._~--_._~---
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Q.

Q..

MoLauohlan-woas

Miss MoLaucb.lan,70U have' been rather indefinite

Well, could it have been leas than 50?
14

15

16

17

18

19

A. It oould have been.

Q.. Well, do I understand that as you aP}rOaChed the

&l'ea 'Wherethe railroad t1'aolca .vere, 70U slowed down tl'om that! .

A. Not reall1 sloving down.

Q. Well, 70U said you V81'8 going the regular speed
20

by the t1Jl8 70Ugot to the first ra1ll'oad traoks.
21

A. That IS where I Imguessing the speed
22

23

24

Well, are 8J.l these figures 10\1 have given, 45,

and.80 forth, these are all just suesseson your pert?

A. Yes, sir.
----------------_._._-_.------

00t57
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McLauchlan-redirect

ITR 326J Q. Now the last question I have to ask you is did

you make any complaints, while you were driving, about Mr.

Taylor's speed, manner of driving, or the way in which he

approached the railroad tracks that you came to, any rail-
road tracks that night?

A. No, sir.

Q. Did you see any reason or necessity to make
such a ITR 327J complaint?

A. No, sir.

Q. If he had been doing anything which you

considered dangerous or unsafe, would you have made a
complaint?

A. Yes.

* * * *

. 00158
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they had a view of -the tx.a.L:k for thay. said an unobstructed. , ,
2

3

view for over a.mile. And I don I t see how they could very

4
well not have held the passenger andtb.e driver guilty of

negligence under those circumstances.
5

6

7

In any event, I'm going ~o overrule that motion.

MR. GJU1fU£TT~ il.!1d we, of course, except.

8
THE COUR'r: Andyour exception, of course, and

9

10

yours, are noted, Buck. And on the motion as far as the

statutory duties are canGerned, ~ donI t think there is going

to be any authority on that, but 1n looking at someof these

cases, they s~ over and over again, the purpose of the statu

is to protect travelers .• a.nd I don't think, Sam, while YCY';' ~

be right, p:t-obab~ tha.t the legislature had not contempla.ted I
at the t~ engines pushing cars, or the biooldng of the I

I
highway, nevel~ the less, the language I think o.f the sta.tute I

1s brought enough to cover tb1s s1tu.at1on and, 88 far as

prox1ma.tecause is concerned, I think it would be a jury 1s.

assuming that there was a duty to sound the bell and .whistle,

vh1ch I th.1nk 1s a very close question, but 1.f there vas & Q.u,.,

the quest10n of proximate cause doesn't g1ve me as much

concern as the a.pplication of th.e statute does. If they bad.

sounded the horn or the bell, I think the jury could cert

find that that would have been heard, and would have put the I
I people on notice. Of oourse th&;yall bad notice of the track I'----------------_ .._---_ ... __ ._.._ ..._---_._--~----_..._-----. __ . --_._----

13

14

11

12

15

16

17

18

19

20

21

22

23

24
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2

3

4

5

6

7

8

r.---- --.----..--.--------------- ------------.-.--.----- -------- ------------------------ ---I
1tself, !.mdthat Is not the point. The,. oex-ta1nl,.had the

crossbuoks, and they had the other sign, and they mew the tl'e.ok

was thel'e, all of thema~tted that, but whether or not they

were charged with the knovledgethat a train was going to be

comingover there a.t that time, of oourse that does not follow.

Andhad they been given the statutot'J va.m1ng, it seems to me

the jury could oe:rtainly conolud.ethey would have hearo it.

Andso, 1.'01' tha.t reason, I'm going to oveI'rola your motion on
9 that count alsc. :-.'

. .

:reasons on the I'eoOI'd.

01' a. haZ&1'dit wss at the time, and that the daylight doean't

difference between night and da7, but I think that' 8 a mttaI'

10

11

1 :3

i .'\

1 ~5

1 6

1 7

i B

19

20
I
I,..', !

~~~"-
2]

2.1

I hava also gl ven more thought to the view, and

I'm going to give a. view, gentlemen. NowI :rea.lize the ooncem

that you enterta.in !lbout that, Milton and Jack too, about the
I

I
i

that could be emphasizedin argument to the JUl"J', howmuch1DOI'e !
:
I
[
I

i
I

zaeally reflect the troe danger. I th1nk that wouldbe a IIBtteI'i

of argument. I th1nk f'l'oIIl the standpoint of ph7s1oal looation, I
i

the JUI'Y ought to see this. I'm going to give 8. view and your I
I

exceptions, of course, are noted, unless JOI1 want to put SOlll8 other

I,
I

_0- . '_0_. _. - J_. - ------ .._._--_ .... _-



William L. Wheatly-direct

[TR 379J Q. What is your specific field of supervision?

A. Supervisor of Locomotive Maintenance and
Repairs.

* * * *
Wheatly-cross

[TR 383J Q. What kind of horn is on this?
A. It has an air horn.
Q. Is it driven by air, not an electric horn?
A. No, sir, it's air.
Q. Can you give me any idea of the volume of

this horn?

A. No, sir. You mean--

Q. How far you could hear it.

A. Oh, for a mile or better.

* * * *
[TR 384J Q. Hits one side. How big is this bell?

A. About 15 inches in diameter at the bottom of it.

Q. That's a rather large bell; how far could that
be heard?

A. Oh, six, eight blocks.

Q. That's something in the area of a half a mile?
A. I would say roughly, yes, sir.

* * * *

OOl61
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I
I
I
I

Whea tly.-OItOSS

CROSS. EXAMINATION

5HOR1HAtlD REPORTERS
MUTUAL BUILDING

RICHMOND, "Ill. 23219

1-------_._.__ .._---------------_."----_._ ..-------

I
!

2 BY MR. MTI..LER:
3 Q. The no1se of the hom that you desoI'1bed a. minute
4

5

6

ago foI' M:r. GaITett; when a d.1.esel yard looomoti va and empty

oa:r-sin the train a.re moving, they !'Umbleand make a oertain

amount of no1$e, just the moving of the t:ra.1n, don't they?
7

Yes, sir.
8 Q. You have heaI'd this V6:ry horn after the aooident,
9

and you said 1t was war-king good?
10 Yes, s1t'.

SUpeI'v1sor of Maintenanoe and. Repa,il'?

In your opinion, what did you say you were,

Yes, s1I'.

A tra1nma.n?

A.

Q.

A.

I
I

I
I
I
i

Q. If the engine \tas rumbling along, moving, maJdng I
Ithe usual no1se jostling along as I have desol'ibed, and the ail' i

. I
hoI'll sounded, and the bell, wha.tdo they do, d1ng--woulda. tl'8.,'

do you think, be able to heal' tha.t on the tl's,1n? :

I

1 ".;

13

11

14

15

16

17

18

19

Q. Yes, s1I'.
20 .

A. Yes, s1r.
21

22
Q. At any plaoe on the train, assuming the train 1s

six oars in addit10n to the looomotive?
23

24
A. As faI' as the horn is oono6I'ned, yes, siI'. Now

the bell, I wouldn't say on that. I
~-_ .. _ .. _-_ ..__ . ------ --_ •. --._------------- - -- - ---- .. __ .-._ ..__ .... _---- .... ---- ..._--_ .. _- ..._-_._-- ------_ ..... - - .._. ------. --_ ....:._------_._.-
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Wheatly--cl'OSS

2

i--.--------.----.----------.--------.-- __ . . ..__. . ----.---.-l
i
I

Q. Thehom, that ail' hom 1s--howlong is it? I
A. Oh, 24 inches.

3 Q. Is it activated by a diaphragm inside?
4 Yes, it 1s.
5 Q. .And. what 1s the d1ametel"of that d1aph1'agm?
6 A. About six inches.
7 Q. It's a ISl"ge hom, isn't it?
8 A. Yes, sil".
9 Q. A lal"ge diaphl'a.gm?

10 A. Yes, s11".
11 Q. It 's pal"ticularly designed 80 you can heal" it for
12

S long ways, can't you?
13 Yes, si:r.
14

MR.MU,T:ER: No furthel" questions.
15

MR.HUMRICRHOUSE:No furthe:rqu9stions.
16

17 (Witness stood aside.)

of defendant R.F.& P. Railroad, as follows:

BY MR. HUMRIOKHOUSE:

DIREOT EXAMINATION

Please state YOUI' name, age and occupation.

W. M. TRIBm,Ewas SVlOI'Il, and testified in behalf I
I

I

I
I
I

Q.

18

19

2 j

20

22

A. w. M. Tribble; 55 years old; ~1nmBstel", R.F.& P

Briefly, what is the position of Trainmaster?

23

II Q.
L .._. .... ...._.,...'__

'--._ ..__ ._~-,-_. - .'~'--. _ ..- ----- ---.-
• < ••• - ••• __ ••• - - ••••••••• ~_._-~-_. #.~._- -,--_. ".-. _._._- ... , '_._,. - -_._ •.__ .•._ .._-_ .•_-.,.-
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in general, the operation of trains.

Do the roles regaI'd1ng the operatIon of trainsQ.

---- -------_._ .._--,
IA. Tl'!llnmstel' hIl.$d1l'eot supel'V1s1on of the ot>emu1

of trains. teI'll11na.l agencies, sUI»I'vislon of' train orews, and, I

I
I

:::;HO~'HAND REP0RTF:.RS

MUTUAL BUll_DING
RiCHMOND, VA. 23219,--_ .._._-----_._--_ ..

I
2

3

4

5 come within your jurisdiotion?
6 I A. The intel'pl'etat1:m and enforoement of those rules,
7

8

and supe!'V1s1cmto see if' they aX'e a.bided by, 08.1'1'led out by

trainmen.
9 Q. Now, MIt.' Tribble."

10 A. And enfol'oooble .
11 Q. Mr. T:r1bble, it's 11'1 ortdenoe there vas a

with .four- mambe:t'S of the orow on it, doing some sv1tohing

looonx>tlve, No. 91, at Dabney Road crossing in HenI'loo Oounty

Will you tall His Honor and the gentleman of theopem tions •

,

I
I
I

jury why there ye~ four men on ti'le1'a? I
A.. OUr treain and engine service people 8.t'e :rePIteSent1d

by the Bl"Othel'hood of Ra.lll'Oad Workers l'sp:resenting the train I
a:rew; the Bl"Othel'hoodof LoaOtllOt1ve];hg1neel'8 :t'<JPl'esenting the I
engine orew,' and th~il' m1nimu.m requirements would be a foul' man

15

16

12

14

13

17

18

19

20 oreY on this Job, 30 th:tlt'swhy we h.«1vOthe four- men on this jo .
21 Q. And what would be the four men?
22 1\. It would be an engrne.er, :running the angina J a
23 oonduotor-fol'elll'm. .qnd two brakeman.

.--.-.----_J\.Jha.t 13 the .rtmotion of eaoh?Q..I
L- . .__. . . ._.. _.. .._.. .

24

001.64
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3

4

5

6

7

8

9

10

11

12

13

14

••••••••• v ~,~, ••••• ,. ~L..L..

~~HORTHAND REPORTERS

MUTUAL BUILDING Tribble-direot "2.Q9
"ICHMOND. VA . .,:;219 7J
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I A. Well, to stal"t with, the engineer, of OOI11'Se,.

his function is to operate the engine, and there are somerules

that makehim responsible, to a certain extent, for supervision

of the crew, along with the oonduotor foreman. But his primary'

responsibility is to operate the engine.

The oonduotor is the foremanof the job. He I
plans the work, 1'eoeives his instruations for the eight-hoUl' t1r

of duty from the Yardm9.ster,and then supervises his orew to i

see that the work is O&1'1'iedon aoooI'dJ.ngto the instruotions I
of the Yardmaster, and then, within the soope of the operating

roles.

Q. Howabout the brakemen?

A.. The two brakemen, they are the laborers, you

might say. They do the .1ob, switohing oars, throwing switohes,

15 applying brakes, anything that. s neoess&l'Yin oormeotionwith

16 physioal1y perfOrmingthe work, that f s their job.

17 Q. Well, in oonneotion with orossing a highway, do

18 they have any speoifio duty?

19

20

21

22

23

24

A..

Q.
A.

Yes, sir.



::'HO'~THAN[) Rf.PORTrR~-.

MUTUAL BUILDING

RICHMOND. VA,. 23219 T:ribble-d1J:'ect 392r--.---------- - -- ------------------.---.- ..---- ..--.-.--.--..-..-- ------------l
responsibility of the orewmemberswould be to proteot the

2 highwayOl'Oss1ng. That is, their :responsibility would be to
3 stop any onoomingtraffic, before they proceeded over the cross •
4 That would be the responsibill ty of the entire OIteV, the

5 oonduotol' and the two brakemen. But normally the oonduotor
6

7

8

would instroot one of the bl'&kemento do this, pel'torm this

job, and he would have to see that anyonooming traffio was

stopped before he prooeeded over the orossing.
9 Q. Well, onoe he started prooeeding,wnat i8 he

supposed to do?

Once he occupies the orossing, he isntt supposedA.

to do &n.Tthingexcept go on with his movement.. Nonaa.llyhe

be :riding the engine, if it happens to be the engine, or if

he was pushing MItS, normally he WOUldbe riding' the lead end,

and he would continue on with the movementonoe he got the

orossing oocupied.

10

11

12

13

14

15

16

17 Q. Doyou knowthe numbeItof the :rule regarding

I ins.gine you would be talking about Rule 103,

What is it?
A.
Q.

whioh is highwayproteotion.

18

19

2 i

I
, proteot~on o~ arossings1

t1.<f Yes, sir.
201

I

I
I

I22

23 Q. This is the one there has already been testimony
24

L about. Will you read the first part of it as it is nowin .
'---.---.-.-.- -_. -'-"- -...---- -- - .. -.- -- - -- -- - ..-- - -.- --.-.. .- - -._ . J
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I

I
effeot.

2

3

4

5

6

C. OVERTON LEE
s~ornHAtl::> REPORTERS

MUTUAL BUIL.DING
R!CHMOND, '.I,ll. 23219 .T:ribble-d1I-ect i

7

8

9

10

11

12

14

15

16

17

18

19

20

21

22

23

24

, Q. Read, the l"Uleas it is nowin effeot ..

A.. "Atpoints where employees, other tbBn01"Oss1ng

watchmen,.are required by roles and speoial 1nstI'llotions to

protect highwayOl'O Ssings I red flag by' day and. lighted fusee

by night will be used to stop highwaytraffio ..n

j

I
I
I

I
I

I .L . ,__....__.. ...._._._.._..__.._..... .........__. _
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was to the leading fom, I think, but at a.x11' rate, go ah ,

Tribble-direot
:if-:O!tTHAND REPORTERS

MUTUAL BUILDING
~ICHMOND, VA. ;'.3219 394j----.---~---.----.----------.--------------l

2

he has asked the question.
3

~ The duties of these twomen, or the three-men orew
4

I the oonduotorand two brakemen.---leave the engineer on the
5 I

I engine--as they approaoha. OI'ossingsuoh a.s lBbneyRoad
6 I

7 I crossing, their responsibility is to pI'oteot any onooming

I traffio. Now,by d.oingthis" they comeup to the orossing and

8 i stop, and if there is any onoomingtraffio, it is their
9

10

11

responsibility to stop that traffic if they want to prooeed.

Nowthey oa.noertainly sit there and wa.it until all onoom1ng

traffio has passed, and then, wheneverything is oleaI',' they
iwill prooeed over. However,if the traffic is so heavy that thei

can't va.!t forever, and it's necessary to prooeed, they have to I
I

14 i

15

16

17

stop traffic. Andin order to stop traffic, they use a. l'ed flag

by da.yand a red burning fusee by night to stop this traffio.

Andthen it's only whenthe traffic 1s stopped that they are

10
allowed to prooeed over the crossing.

12
Now,a.s the crossing is oooupied.,we do not

20
require any fUrther proteotion. The train orewmembersproceed

cleared, they are gone and it's forgotten.

on with their movementand, of oourse, once the orossing is
21

22

23

24

i
I
I
!

MR. HUMRICKHOUSE: Thank you. You may examine. I

MR. MnLER: Whogoes first? ,
I

_____________.. ..~_~O~~.:_ .w~~~_, .~t.h.~ __?::~~i~r.~.__I._~~~!~.~ __J



2

3

4

5

C. OVERTON LEE
SHORTHAND REPORTERS

MUTUAL BUILDING

,-R!_CH_M_O_ND_, _v_A._2_32_'9 1fr1.b'ble-oros~_.._

6 Q. Onoe J'OU get the toot in the door, so to apeak,
7

8

you g1VEt no 11101'8oonoem to onOODl1ng.0&1'8, &8 I understand ~

test1Dlon:1?
9

10 Q.
Once we ooouw the O1'Oss1ng.

You oould o&l"e less a.bout whether 8lr1 .CJ&3:t8 &1'e
11

12

13

14

15

16

17

18

19

20

21

22

23

24

oom1ng, x-egardless ot the natuxae or the O1'Oss1ng?

tovard pl'OtectinS onoom1ng traffio.

l_..-=- _..__ .. _ _..__ _~ ._. .. . . ----.-----'
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Q. .And it's your position, I think, if I understood

:~HQRTliAND REPORTERS
MUTUAL BUll_DiNG

RICHMOND, V:>'.. 23219

-------_._------_._-_._------------ Tribble ....aross .------------1
i

2

3

5

6

you oorrectly, and I want to, so correct me1i' I don't have it

right, but if I understood you correctly you were telling about

the union requires four men, not the ra.ilroad, and I think you

were try:1.ngto say you don't think really four menhave to

be there, but for tUlionrequirement, is that right?

requirements makeyou, if' I understood you oorreotly?

7

B

10

11

A..

Q.

A.
Q.

I didn It say tha.t; I was asked vh,. we had four men~
!

Andyou said because the union conoraot, m1n1mum

That's the answer.
Are you saying the ra.ilroad, if there wasnIt any

union in the world, wouldnIt have four men?
13

14

A.
the railroad.

I donIt think I can answer that, for managementof

15

16

17

16

Q. Why did .youanswer that fa what the 'Unionrequired?

A.. Because tha.t fS whythe four are thette.

Q. YoudonI t knowwhethez-the foUI' would be there or

not, if the Union didn It require it?

1t was permiss1ble.

19

20

A. Wehave operated with less than fouz-members,when

I
Q. Well, let me ask you YOUl'op1n1on than, do you t~

on DabneyRoad, that little empty 011 oar operation, going up tOil'

the 011 stat10n and picking them up, bringing themback, do you

think that requ1l'es foUl' ttten?_. .. J
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I I

2

3

4 !

5

A. No, sir.

Q. Youdo not?

A- No, sir.

Q. \-lsllthen, since the four menwere there, beoause
the union madethem, and. since you don't think they weI'e

crossing, would it?

point; I'm saying it wouldn't interfere with the duties of the

I wouldn't see any point in themdoing it.

I didn r t a.sk you, sir, whether you sawany

A.
Q.

requiI'ed to be doing anything, there wouldn't have been anyth~

wrongwith them standing in the street with 11ttle fusees, the I
Itwo you diOOIt need, until the train completely oleared the I
I

I
I
I;

i
!
I

7

10

6

11

9

!?

extra men, because they don't have any, is that aocurate?

asking you a simple question, Mr. TI'ibble. Youhave said to

to do th3t if 1t had been neoessary, yes.

Q. I'm not a.sking you about any necessity, I'm

14

15

16

17

A. IIf you are a.sking mewhether these menwere aval~ble
!

18

19

i
!the Court and jury th\~union required four men, not the ra,llroaq.,
I
iand you didn I t think on this particular 11ttle job four menwe

neoessary. Weagree that's what you testified so fa.r?
2 "

22

23

2.~

001_71_
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i
I any, if they stood on each sid.e of the train, one facing nOl'th,

2 lone facing south, with a little fusee in their hand, until
3

4

the train cleared. the crossing? Would, that impail' the movement
of the train?

5 A. To this extent, and. 11m certainly going to do my
6

7

8 I
9

10

11

r ~J

"., ,)

14

honest best to answer the question: one man had to be on the
lead end, you und.erstand, this tn9Jl doesn't have any seat to
s1t down, he has to position himself on the leading oar; I
the-other man had to have a place to ride, so he was on the baO~

!of the engine. Now, if'these men had chosen to do so, and ha.d
stopped that movement and walked six, seven car lengths to do
w hn.t you are gaying they should. do, it wouldn It have impaired
the movement of the train any more than just the time that it
took them to walk up there an.d-.

15 Q. And. it would ha.ve afforded safety and pl'Oteotion
16

, 7

18

19

20

2.i

22

23

2-1

to oncoming tl'affic that came arol.U1dthe curve after the
train started, couldn't it?

A.- I couldn It say.
Q. vJhy couldn't you sa.y, sir? You have seen a lit

red fusee, they are very very bright, aren't they?
A.- That's right.
Q.. Why couldn't you say whether or not that would

afford some safety to an approaching vehicle? i
A.. My job 1s to enforce operating roles, and these J

L ".. . ..__.. , ,.._______,.,,"__..,.._,, ,_,_,..._. .. .".",, .. "., .....__
rOt71~
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I

I men were carrying out the opel'8.t:lng rules of theOOlll.PBllY.and I

2 I d1dn't see any need.for themto go beyondtha.t.
I

3 I Q. Let's talk about the rules a seoond. Yourea.d.
I

4 I the first pamgraph of Rule 103, and 1t was read yesterday, and

5 it says tl:Bt the railroad employeesare required to proteot

6 highwayorossings at night with a lighted fusee to stop highway

7 traffio, is that oorreot?
8

9

A.
Q.

If it's neo6Ssarryto stop highwaytraffio.

Wheredoes it say 1nthere, "if it's naoesBal'Y

10 to stop ... u? Just find the wo:r-dfor me. Readthe first
11 para.graphagain to the jury, of Rule 103.

That's all it says, doesn't it?

A.
Q.

Q.

I"Atany point where employees, other than cross1zi8
,

watchmen,8,:ret-equired by rules and special instructions to i

. Iproteot h1ghva.y oross:lngs. red flag by day and llghted fusee by i

night will be used.to stop highwaytraffio." i

I
IThat's all it says. !

Nowyou testified a fewminutes ago tha.t- ..1 ea.n't I

15

14

12

16

17

18

19

20

2. 1

22

23

:repeat YOUI' words exactly, but somethingto the effect that

onOea train starts off, they have no fUrther duties 1n this

re~d, isn't that what you said?

A. Onceit oocupies the orossing. I

. . I
Q. Well, what does that ntea.n,onoeit starts? I

I A.. Not neoessaI'lly. onoe they ooCl1.tPYthe Ol'OS$:lng IL . .__.. ._._..__.. .--.---..---_ -' --..".-.._._____,_.__.. __.__. ._.._._ ____._.__.__.___J
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with any of the equipment.

2 Q. Well, let meput a speoifio exampleto you,
3 because weare really only concernedhere with one example:
4 on the night in question, whenthe train with the locomotive
5

6

7

8

9

in the rear, pushing six blaok,empty, oil oars, no lights on

any of them, cameto an unlighted crossing, at IBbneyRoad,

and stopped, and Mr. Berkeygot off, went out into the street

and looked both ways to see if any traffio was ooming,and he

sawnone, attha t point the train was not occupying the
10 crossing, was it?
11 A. No.
12 Q. Oncehe got on the walkie-talkie, "LetIs go," and
13

14

they started up, and the first car got into the public highway,

I think you are trying to tell us it then occupied the crossing?
15 A. .Right.
16 Q. And1t continues to do so unt11 the last oar,
17

and in this case 1t wouldhave been the locomotive, gets off the
10

public highway?
j 9 A. Yes, s1r.

about while it is occupyingthe highway1t 1s not necessary to

Just find. it for me.

Well, of course, I don't mow that I can explainA.

Q.

protect traffic.

Showmeanything in these rules that says anything I
I

I
I
I

I
I~~--~~_.~~~-~~~--~~=~---"'-..----""-.-.-.- -..- --. J

(10,,1 ''''1 i A1$.
...".It ~

20

2 i

22

23

2.1



Tribble-cross

A. Well, of course we--

[TR 401J Q. I don't ask you to explain it, it says what

us; at night you Use a lighted fusee to stop highway
I

~rQ£fic. Just find me anything in the rules that would

you are sUPPOsed to do in the first paragraph you read to

lead anybody who can read to think you don't have to do it

once they start, once they occUpy the railroad crossing.
In railroad language, find it; it's not there, is it?

Q. Sir, is it in the rule, written in the rule?

A. Just when they start.and when they stop is
not clearly written in the rule.

* *. * *
Lawrence B. Cann, Jr.-direct

[TR 405] Q. In that capacity, are you famil~ar with the

development of Dabney ~oad and the industrial area around
Dabney Road?

A. Yes, s~r, I am. I was Chief Engineer at the
time it was ~eveloped.

* * * *
[TR 406] Q. Did you work in cooperation with the County
of Henrico in establishing the road?

A. Yes, sir, I did.
Q. Did they--

A. This was a joint venture.

Q. Did they give you any instructions as to the
type of railroad crossing warnings you should place on any
of the crossings?

* * * *
OO:t75
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I
I

A. Wewere given no specific instructions as to the

crossing protection.

Q. Haveyou ever been given any by them?

A. Well, wehave a numberof crossings on the

R.F.&P. system in the county.

Q. Henrico County, let's limit it to.

A. Henrico County, the law requires that the ra.1lroah
I

install crossbuck signs, and.the county installs the warning i
i

sign, which is a smaller sign with the X across, black on yel~
Iwith RR. Andthose were installed at this crossing at the tiD¥'
i

I
I
I
i
I
i
I. . J
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l
I

3

4

5

Q. Wouldyou state, for the jUl'y-,Y'OUI'name, your
6

7

present address and present oocupation?

A. A. T. Dotson, Jr., R.F.D. 5, Box 284, Richmond,
8

9

Virginiaj County Engineer for the COW'ltyof Henrioo.

Q. What are your duties &8 CountY'Engineer for the
10

11

,~..,

COW'ltY"of Henrioo?

A. It m in charge of the design, oonstruction and

maintenance of all OOW'ltyhighways.

14

15

16

Q. Does that inolude oonstruotion of wa1'Il1ngsigns, i

at cetera, ot all highw&J'signs used?

A. I. have jurisdiction over all traffic signs

erected, subject to the laws of the State of Virginia.
17

aroBSI

I
I
I

There are & number of crossings of DabneyROad;A.
that road?

Q. Are you familiar with the orossings on Dabney"

Road in the COW'ltyof Henrioo, where the R.F.& P. traoks
In

19

20

22
are you speald.ng speoifically ot the one at GoldmanPaper

23
Company?

Q.
; this suit?L____ __

Yes, sir, are y"oufamiliar with the subject ofi
I
I..__ .__..J
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DabneyRoadat which an accident occurred on September24--

I amfamiliar with 1t, somewhat;yes.

Are you familiar with the site or crossing on

A.
Q.

-----------------~,--------------- ------------------------------------------------------------------ ---- -------l

,

I

2

3

4

A. Yes, I am.
5

Q. You are?
6 A. Yes, I am.
7

8

Q. Whatrequirements has the Countyof Henrico

established ror warning devices at that particula.'r orossing?

A.

Q.
required to erect an advance-warningsign.

sign that the county has maintained and erected?

I
Well, of course, the warning devices a:re establis~d

I

by state law, and the railroad Isrequired to erect and !
i
i

maintain the cross-arm sign at the crossing, and the county isi
i
I
I

!

!Wouldyou describe to the jury that advance-warnipg
!
I

i
I
I

A. It's a. round sign that indicates railroad ahead.
j

Q. Andwouldyou describe the sign which is requ1re~,

that the railroad maintains and erected?

10

9

!4

11

is

17

A. It's the standard railroad orossbuck that I s

2.v
erected at all--by law--crosslngs within the state.

Q. Now,is that the only requirement for signs or

this particular crossing?

devices that the Countyof Henrico has established at

A.

","l
'-~

2.1

I

I
!
!-
L _

At this particular location, yes. !

Q. Sir, can you comeup to the ch&1'twith me, and I I
--------,,----- ------ ------- -- -- --- -- -- -- -- --------" ------ ---,,---------- --1
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I

2

3

4

5

6 Q. Myquestion to you, sir, was, in your opinion,
7

8

9

have you ever thought that it was necesse:t'ythat there be

any signs or warning devices used on Da.bneyROad,other than

the th:ree that you have just pointed out to the jUl'J'?

flashing signals or electronic s1gnals--

If you are referring to the establishment of

Yes, sir.

A.

A.

Q.

I

I
I

There is a def'1nite mark that has to be estab1is~d
Ifor those, and we do determine, !'rom our staft in our Traffic I

Engineering DepartmentWhenthat is justified; and whenit is I

13

15

12

11

14

10

16

17

just1t"ied, we initiate the procedure Whichwould lead to the

establishment of an electronic signal.
i8 Q. All right, sir, if you would, speak to the jU17.
19

2 i

23

24

Haveyou ever determined that situation on DabneyRoad

warranted the establishment of add!tional signals, in your

department, that you have just described?

A. No, wehave not.

L .. .',
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l
2

3

4

5

6

7

8 i

9

10

11

12

13

Q. Do you require, as COWltyEngineer, that there

be painted white X's on h1gh:wlq'sbe:fore the crossing?

A. We'do paint advance-w&rn1ng on our pavement,

on the main roads.
14

Q. Andthis is done by the COWltyof HeIll'1co?

we have, approx1m&telywhere the X I118.rk 1s?

-
It's just a double wh1te line with an X that says RRon the

Right.

Normally 1t' s 15 to 20 feet from the tracks.

A.
Q.

pavement.

i
I
ICanyou point out :for the jury, on this draw1ng I

i
I
i

I

I

.---....----__._.._-_----'.____..--._._.-_.--. . J

18

16

17

19

20

2,

22

24

23
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i
MR.MILLER:The plaintiffs wouldmovethe

Court to strike the evidence of the defendant R.F.& P.

421
.1

I
3 Railroad on the issue of whether.01' not it compliedWith the

4 statutory signa.l.s, as they a.pplied to the bell and the horn;

5 not, of course, as to causation, as the Jurr will be proper17

6 so 1.11structed. The trainmanBo:rkey,who was the tra.inma.n

examinedby the p1a.intiff, and 'Whowas the brakemanon the

lead ea.t', testified he didn't hear anything, and, because he
9

'0

11

12

14

15

16

17

20

2 i

22

23

24

was on the f1:rst car, of course, he vas 250 feet away, and I

the engine rumbled. And I then asked Whether he heard ~
I

whenthey stopped, he said no, and he he&1'dno horn. I
I

j
I

I
I .
i
I

-I
MR.HIXON:I believe the evidence in the case, I

I
YourHonor, is there is no evidence that the horn or the Wh1Stp.e

I

was heard. It's all nega.tive evidence in the sense that seve¥

I vi tnesses whohave testified have s&:1d that they did not bear I
L ---- ---. .._. ~__._......."'_.__._. .__. ...._.._...._.._.._...__..__.. .._.__J

eOts.!.



(TR 425] THE COURT: I believe the only evidence in

the case is to the effect it was not blown, and :t will

sustain the motion, and your exception, of course, is
noted.

MR. HIXON: So I understand the motion, it
has to do with what, Your Honor?

THE COURT: With the statutory signals, which
would only leave the question of proximate cause for the
'j ury.

* ** *

[TR 426J MR. MILLER: My second motion, I would move

the Court, as a matter of law, to rule that the plaintiff,

Michael Wayne Nelms, be deemed free of any contributory

negligence. I make that motion based on the fact that the
only evidence in the case even suggestive, even remotely

suggestive of any wrongdoing on his part would be the fact
he was a passenger in the car.

I state to the Court I have read perhaps -a

hundred Virginia cases, and every one I have ever found
made good

* * * *

.eOt82



whenMr. Garrett madea similar but not identical motion on

a similar subject, and that is where the passenger had every

opportunity to see, like the driver did, normally it's

427
-------,

It's like the ones wedisoussed eat'l1er toc:la\1,commonsense.

~HORTHAND REPORTERS
MUTUAL BUILDING
'~'CHMOND. V,\. 23219

r------------
i

1 I
I

2 I
I

3 I
I

4

5
at a right-angle crossing, broad daylight, and they-can look

was not expected to be in control of the car.

any cases whichwouldexpect a passenger to do more than the

either way, right or left, up thetraok, and see the train

I have not found

There is no evidence of that, and it is an

cominglike a. half mile or whatever.

notice.

I
I
I

dri vel' did in this case; namely, it was a.t night.. the passenger
I
I

ThatI s the law I
Iin this state, he was not expected to assumethat his driver I

was not driVing good, unless and until somethingcameto his I
I
I
I

uncontroverted physioal fact in this case that the driver, fi'$
Ihis headlights I presume, sa.wthe train or something to make I
Ihim slam on his brakes back 159 teet plus rea.ction time away I

12

10

11

7

9

6

8

1"--'

14

15

16

17 from the train.

18

19

20

approachingWhatwas knownto be a railroad crossing, and I I
ithink from that the jury could find, and there is further eVi,nce

he madeno complaint about the driving, and I think the jury I
ioould inrer from that that he should have made, knowingthat I

-.-----_._-.-...--__.. J
I

L__ .. . . .._....

2,

22

23

24
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2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

2.Q

L-.

-,
the crossing was there, although he didn't lmowthat the tr

vas a.pproaching, that he could have ma.de some.complain'v. I

think, though 1t' s not' a strong case by anY'manner or means,

I think 1t, s enoughto take the question to the JUl'J", and I

overrule your motion.

MR. MniLER: Very well, exception noted for the

reasons stated.

.'0.01.64I!"~ •• ".'.,,~-'\., _......'-
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June 15, 1913

2 Fourth Day

3

(The Court, counsel and the reporter retired to
4

5

chambers at 10:00 a.m., and the following proceedings

were had:)
6

7 THECOURT:Let l11e say something, before we

8 start. I worried about this thing last night, and I camedo

9 a.t 7:00 0 I clock this morning about it j that' son my ruling

10 yesterday that the signal, the statutory signals were an

1 1 element in this case. And I have cometo the conclusion that

12 that's going to be just a built-in reversal if I do that. I

13 say that for this reason--

14 MR.MILLER: If you do what, sir?

15 THECOURT:You know, yesterday they made the

16 motion that the statutory signals __

17

18

MR MILLER: ShouldnI t be a. part of it.

THECOURT:Should not be a part of it, right,

and we had argument on that, and we could find no cases direc

on the point •. They took the position that that statute was

to cover a situation of this-sort .. Wehad no authority On t

In view of th~ fact the statute used the word

applicable not to this

approaching a crossing 1n open country ,and 1t was not inten

19

20

21

22

23

24

----.---------- M __ •• __ •• _. • •• , __ • • ••• " • •
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"crossingll, I :felt it meant wh.at it said, any crossing;
any train, outside o:fthe city limits, a.pproaching the

440

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

crossing, no matter whether it wa.s shifting, or if the yard
happened to be close by, and crossing the public highWaJ,
even a shi:fting operation, it would apply.

That was my :first thought, and I ruled it
was an element in the case, and I have been able to find no
cases directly on that point, but it seems to me in this
case that it should not apply, the sta.tutory signals, for
several reasons:

The first point 1s in going out and ta.ld.ngthe
view, I have :forgotten exactly the measurements in evidence
Qn this, but I'm not at all sure that that train even, if it
had started through and was going to be a through train, and
had gone right on across th,e crossing, I'm not sure be would
have had 300 yards--

MR. MILLER: Yes, sir, the evidence was quite
clear, :fromMr. Franck, the Claims Agent, who made sworn
answers to int'lrrog'ttories that the :f\lrthest point back from i

the crossing was less th&1 a half mile and more than a quarte~
m lIe. Even a quarter mlle, the smaller of those figures, 1s
longer than the yardage you measured. We are dealing with t
length of the train at 255 :feet, by stipulation.

THE COURT: I we.s first speak1ngof the entire
._------~----_.._._-----_ ..._---_ ..".-_.__ ..__ ....._-----_._---_ ..._--~---~----_._. __ ..._._-._ ....._ ...•.__ ..._------
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r
distance.

2 MR. MILLER: vlell, that's the evidence, and the
3 entire distance, of course--
4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

j 9

20

21

22

23

24

THE COURT: Well, here is the thing that I
think really, to my mind, is conclusive, and that is that
this train comes to a. full stop, there 1s no question in the
evidence about that, Milton.

MR. MILLER: Right.
THE COURT: That's uncontradicted. The man got

out and.made an inspection of the highway, and says that he
saw--whether he didn't keep a proper loOkout, of course is one

I

element in the case, but he came to a complete stop at the
highway before stazating across, and then started across and

sort.
I just can't see it, and if I inject that into

the case, I just create error; it's reversable errol' without
any question.

MR. MILLER: We don't want any reversable el'l'or,
at least the plaintiff doesn't, unless he loses.

THE COURT: As I see it, the whole case boils
right down to this: lf the railroad is guilty of negligence,

l- . .._..__.. ___.._ . . ..__..;...~..__. __.____..__
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r
442

2

3

4

5

6

7

8

9

10

it is that they blocked the highway; it was a dangerous cross

and the two things they did not put out--they dldn't take the

steps that they should have taken to have warned oncoming

traffic of the existence of that train blocking the highw~.

And, Number2, that they didn I t keep a proper

lookout. And to have gone ahead into the crossing, even

though the waywas clear, I think the testimony was that it

was some two minutes, I believe, wasn't it?

MR.MITJiER: That's what he said.

THECOURT:And that he should have, the Conductor

11 or whoever was in charge, certain1)" should have knownthat

12 even though the coast was clear at that time, that in two

13 minutes, a. vehicle, completely out of sight,could have come

14 down the road, and, under those cirtmmstances,it was absolute -

15 I mean the jury could certainly fina that that was the rankest

16 negligence, in not having that, plus the fact the man bad

17 the fusee in his pocket.

18 But it seems to me that that is the involvement

19 or extent of the plaintiff's claim, they blocked the highway.

20 without giving warning when they mew or should have known

21 the road was heavily traveled, and they should have knownit

22 was a dangerous crossing. I don't think the statutory Signalsl

23 part of that would apply to a train outside of the oity llm1ts -

24 I don' t think that that is applicable.
-----~_._--- •• -.-----.--.---- ---- ---- --- ---. -- .~._--- ----- •• h • _
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443

2

3

4

5

6

7

8

9

10

11

12

1.3

14

15

16

17

18

19

20

21

22

23

24

MR.MILLER: In view of Your Honor's ruling, I

would certainly be permitted, would I not, that, because ift

statute didn't apply because of the peculiar situation, still,

in the exercise of ordinary care, for the sake of

crossing, they could have blown the horn and rung the bell?

I'm not roreclosed from mentioning it?

THECOURT:Well, you are not to mention the

statute, but you can mention that, among'the others. Because

if the statutory duty doesn't apply, then I don't.think that

that should be brought in the case. But the instruction I'm

going to give, on the dangerous crossing, it leaves a number

of options open. They could blow appropriate signals if the,.

want, although the Corporation Commissionhasn't reqUired

it, but that doesn't relieve them of the duty of taking ~oper

steps to protect the public in a situation of this sort.'

I think you could argue to them in many.different

ways, that they could have sounded thebe 11 and blown the

whistle.

MR.MILLER:Tha.t's what I wanted to know: I'm

still permitted to use that as an example of safety?

THECOURT:Anywarning. It's up to the jury to

determine whether or not they had that duty, but I'm going to

rule out the statutory signals, because, as I say, it's given

me a great deal of trouble, and I have tried to find some case
'----_.~-- .. ----_ _-----_. __ __ _-_ .._-- _-----_._------_.-
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going to withdraw that as an element in the case.

feasible the switching operation, where the yard crosses

IVlR. MILLER: I haven't found one on it.

sure th.equestion Imlsth.ave come up somewhere else. This is--

In any event, I'm
I

I

I
I
I
I
I
Irespect~llly note my excePtlop
I

I must

A statutory element.
Yes.

MR. MILLER:

MR. tilIL.LER:

THE COURT:

helpful, and I can't find one.

but it would apply to any switching operation in the yard

rrHE COURT:' I don't mean just Virginia, but I'm

me, could.be made.--I don't think this is a switching opera.tion

the road, it may not be able to apply.

I'm not arguing the pOint, but the same argument, it seems to

this distance, they may have had distance, it's perfectly

that had a public highway they traversed, it would mean they
had.to give the statutory signals for 300 yards. And, granted

,
to the ruling of the Court.

.._-------_._-----------------_._--_ ..__._----------
l
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23

2-1
I THE COUR'J1: Now) to save time, Milton, let the

L_~cord sho~ ~~~~~ou _?bJ~_~_~t~_my__::~~sal ~f'-:.~~__~t:~~~
C01.91
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2

3

4

5

6

7

8

9
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22

23
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your other objections, you object to my refusal of everyone
of YOUI' instructions relatlng to your statutory duty.

MR. MII.JER: I so move the Court to note my

exception.
THE COURT: "A" received, no objection.

~ bell and whistle, refused, exception noted for the
reason sta.ted by plaintiff.

Now, "D" with the first line taken out.
"The Court instructs the jury that it was the duty of the dete _
dant railroad, in th.eoperation of its train, to exercise
ordinary care. Now this, ,'1. To give adequate, reasona.ble
and, timely warning of th.eapproach of its train to the
crossing." I think instead of "approach of its train to the
crossing" it should read "give adequate, reasonable and timel
warning of the presence of its train on the crossing."

MR. MILLER: I don't object to that language.
I will simply except to the Court changing the instruction,
for the reasOns previously stated.

THE COURT: And keep a reasonable lookout for
vehicles approaching the crossing, and then I'm striking out
3. I don't know that--there certainly wasn't any specific
duty on them. It might be that that's one of the precautions
that fall under that genera] duty to warn the public, but I
don't think that I can tell individuals that they have to

~-----~--------_ .._ ..__ ._--_._-----_._--_ ..-
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maintain a light on the lead car. It may have been in the
exercise of reasonable care, you can argu~ that, that's
one of the th.ings they could have done. Now, with those
changes, what have you to say?

MR. HIXON: My problem is directed more towaI'd
the first one, that it's the duty of the railroad to give
some type of w9.rning. It's our position there is no duty,
other th.anthe statutory duty; and the presence of the train
is, in and of itself, enough, the way it reads now,
to give adequate, reasonable and timely warning of the prasan
of the train on the intersection, on the crossing. The only
duty, I would think, is set forth in this Instruction X, to
exercise reasonable care under the circumstances. This
implies further we have to give a warning.

THE COURT: I think this is wrong in this raspec ,
Milton, this should be, "If they find it to be.an extra~ange

i "cross ng ...
MR. MILLER: No, sir, that's not the law. The

law is that even wh.9re the statutorysigilals would apply, whi
you have ruled they don't--I don't mean to argue the point--
this instruction is still the law. I thought it was SO!)

22 well known it wouldn't even be debated. The instruction
23

24
is 35.04, common law duties, right out of the book: first,
to give adequate, reasonable and timely warning of'the a.ppro h •••

'---------------------_ ..__ ._----_.__.:.._---_._---_._------_._--_._._.~~_._---._-_.....-
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THECOURT:

448

The trouble is, that's the kicker in
2

3

4

5

6

7

8

10

11

12

13

14

15

16

17

18

this case, it wasn't the approach to the crossing, tba.t

wasn't the thing that caused the trouble, was it, the approac .

It was the presence.

MR.MILLER:Well, if they had given timely

warning of the approach, whois to sa:y the" failure to do so

might not have proximately caused the accident?

THECOURT:Don't you consider whenthey stopped

MR.HIXON:Isn't there an instruction on

extra-ba.zardous crossing?

THECOURT:Yes, I'm going to give that one.
I

MR.HIXON:That would seemto cover it, I think.

THECOURT:Here it is, it's tlF".

MR.HIXON:Judge, al though I pointed to this

instruction, it's still my position that the instruotion shaul
19

20
be given somewhatalong the line that if you think that the

railroad crossing was extra-hazardous, or there were coOOitic
21

22

23

2.1

there that would require the railroad to do someth.1ngelse,
",

then you maybelieve that they failed to do so, and their

failure to do so mayconstitute negligence. But to sa:y that

l1'__~OU r1.n~_~~Ch and~~Ch_ r~ctB. and ~~ to~o~~_ and put I
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I, !

1 9

20

2 i

22

23

24

up a gate or a signal or a semaphore, that, I think, is too

definitive of what our alternatives are.

MR.MILLER:That's the law though, sir, as

announcedby the Virginia cases.

MR.HIXON:My position is that's not the law.

MR.MILIER:Well, I will cite the cases, I

have thempresent.

THECOURT:I'm going to change it in this way,

"••. to give adequate, reasonable and timely warning of the

presence of its train on the crossing. If you believe the

crossing was of an extra-hazardous nature," and to keep a

proper lookout for vehicles approaching the crossing. Doyou

want to put your exceptions on now, as wego along?

MR.MILLER:Yes, sir, I just state the pla.1ntif

except ~d object to the Court's changing of plaintiffs'

Instruction D, because the instruction tendered is supported

by the case law, as shownand annotated at Seo. 35.04 of the

Virginia Jury Instructions by roubles and others, and we think

the facts in this case perfectly fit and justify the standard

instruction.

MR.HIXON:I don't want to pick too much, but

paragraph 2, I have to object to, it places and implies duties

on the railroad to keep a lookout for approaching vehicles;

I donI t think that is an issue in the case. That train
-----------_ ..._-----_._-----._._- .--~-_._-"-------~_._---------_.._-_ ..._-_.
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mSTRUCTIONSNO. L and M

THECOURT:All right, now r;r," i8 ooYel'ed by "M".
I

I think'M"col'l'ectly states the law, and I think that covel'S itl.

MR.MII.J.ER: It prObably covel'S what I had in I
"y" too. I did.n't see one, that's why I typed it, but hel'e

it i8 on the bottom of "Mil.

THECOURT:I'm going to give "M".

MR.HIXON: This language about the approaching I
train bothers IDe, in the second. line. We just don't have an

approaching train here, Your Honor.

MR.MILlER: Well, I agree, undel' the Court' 8

previous rulings--

THECOURT:You have it again in the second
---~~~--~_._--_._----"~--,-------:--------" .._.__._._---_.----'--_._._--~.-" ....._----
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THE COURT: I'm going.to refuse ilL" because

it's covered by "Mn•

MR. MILLER: I note an exception to that, yes,

sir, because it does state a slightly different approach.

proper law, and except to its not being locl~d even 10 "M".

Right to assume?

Well, I state for the record it is

11

12

13

14

15

16

17

18

19

20

21

22

THE COURT:

MR. MILLER:

in there, don't you?

THE COURT:

MR. MILLER:

Yes, :lir.

No, sir.

I
I

I think that ought to be I

I
I
I

i
i
I

I

I

I

23

24

i

l____ ~ -- --___________ c J
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INSTRUCTIONNO~ 10

THECOURT:Nowwhat about 10?

MR.HIXQN: I think that's the law.

THECOURT:Is that statutory?

466
-_ .._~

13

14

15

16

MR.MJJ..J:ER:Yes, sir,' it covers four items, and

none of them are applicable in this case.

MR HIXON: It's right out of the statute.

MR.MILLER: It gives four conditions, and none
17 ,

of them are applicable. Where this would pertain, they have '18 ,,,.... I

to have gates down, signals flashing--I have forgotten, I ~
19

20

21

22

23

24

.
the commelJtthere were four requir19ments of the statute. I

read it just l~st night. I
Here are .the four in 46.1-244. The first 008-- Ii

that's not applicable; the second one--that doesn't fit; I
i

the third one, approaching railroad train is plainly viSible.]

and is in haztrdous proximity to such crossing. Well, of
________ ~ • __ • ._~ • 0 • _ • ._. __ ._ ••••• • "'_, __ ,, , __ ,_ • _ •• , _
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course that's the question the jury will have to determine.
MR. HIXON: That's right, that's the whole ball

of wax.
THE COURT: But doesn't that--
MR HIXON: I have the train is plainly visible,

that's why I have it.
THE COURT: Yes, he' has. I think he oomes

under 4, Mil ton.
I'm going to give 10. Do you want to put your

exception on'?
MR. MILLER: May I have two seconds to read it,

Your Honor?
THE COURT: Yes.
MR MILLER: Your Honor, before you say you are

going to give it, let me express my thought on 4. I don't
think it's presentj it says, "an approaching railroad train
is plainly visible and is in haz3rdous proximity to suoh
crossing." It doesn't say it's in the crossing. Obviously
you can't run into a train that is in a crossing if you can
see itj you do~'t need a statute on that, that would be
suicide and certainly horrible negligence.

This says "an approa.ching train is plainly
visible." This evidence in this case is when that train
approached, l.t could not be seen, because it was behind the

--------------._--~._---_ .._-------_._-----------_ ....-.._----_._---'
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brick building and,the trailers, and furthermore, the car wit

the passenger was around the curve, he can't see it approac

if he is not there. It I s just n~t applicable to these

facts. This meansif you 'are going downthe road and oan

look to the right, across the field, and see a train, like

two or three hundredyards down, like in' the olassical oases

we talked about yesterday, th1~ is applicable; but this oase,

there is no evidence anybodycan see the approaching train

from this car. This car was not even ina place vbere it

was close enoughto see it.

THECOURT:That's proper al'guIDent,but I'm

going to give 10, and your objection is noted for the reasons

stated.

--.----------- . ~ __ ~_. __ .L.___ ,.•. _. , _
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INSTRUCTION NO. 21

478
------_._-----_._---_._----- ----,

2

3

4

THE COURT: Now 21 is really the guts of the
contributory negligence. Did you have time to look at that?

MR. MILLER: Yes, sir, the first paragraph, I don't
5 know the autbority. I guess it's the same statute we dealt
6 with. earlier, Sec. 244. I think the first ,paragraph or the

made, and then he starts on across.

7

8

9

10
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14

15

16

17

18
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20

21

22

23

2.~

first part of the first paragraph, the first sentence I'm
referring to, the long sentence, that is incorrect.

"It is the duty of one about to cross a railroad
track at a public crossing to use both his eyes and ears •••"
That's designed when you are crossing a track and a train is
coming. That is not the case here.

THE COURT: It would certainly apply equally to
a train that wa,s r:l,lrel3.dy blocking the road.

MRQ MILLER: .Then why wouldn't the bell and horn
do the same, Your Honor? You have already so ruled it doesn't

THE COURT: I don't understand. I said the
statutory duties don't apply, those duties here, because I
feel that the way the statute is worded, I think just on commO
sense, I don't think it was supposed to apply to this situatio
where the train had already come to a stop, the observation

Bu.t here, isn't this what II

this says, "A railroad. track is a proclamation of danger,"
that is the track itself? . I'-------.-..----~----.--------- .~._. ""'-- . .. ... ---.J
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MR"MIIJER: Yes, sir, it's in the proper form,

I think.

THECOURT:Yes, and that statement is made in

here, and then also, that the railroad trains have the

right-of-way, and a vehicle about to cross a railroad. crossi

has an obligation to use both eyes and ears. Is your

objection based on the question--there is no question

of-way involved here?

I think under those circumstances

9

10

11

12

MR. MIL.I.iE:R:

THECOURT:

and crossing?

MR. MILLER:

Yes, sir, partially.

If he is already in the I
intersection I

I
i

13

14

15

16

17

18

19

20

21

22

23

24

Your Honor just mentioned, right-of-way is not a factor in

the case, he either could see him or couldriIt. He a.ttempted

factors already alluded to. He doesn't have to stop at the

track.

THECOURT:Sam, I believe that is correct. I

believe you are entitled to the balance, but whenwe talk

about the right-of-way in this case, then that is going to go

contrary to mybelieve that this is not a..11 approaching case.

Doesn't right-of-way really relate to an approaching case?

If I gave that sentence, it would put himout of court,
._--------~_.•._--_._._.-.-_._--~----~---------_._...-------------- _ ..-_._ ....__._-~---~---
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MR. HIXON: I think you are saying it's only
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been given in approaching cases; it's our position it is not
only applicable to approaching cases, but also applicable in
this case.

MR. MILLER: It would simply invade the province
of the jury, and put the plaintiff out of court.

TllliCOURT: I'm going to give it, taking out
the first line and a half, and start out, "It is the duty
of one about to cross a railroad track •.."' I think:the rest
of it is correct, Sam. Put your objection on the record.

MR. HIXON: I have stated my reasons.
THE COURT: All right, Milton, you want to Object

to my giving the instruction at all, I suppose.
MR MILLER: Yes, sir, I do. I a.1sowant to

object to some more portions of it. The second sentence
dealing with proc1muation of da.ng~r~ and so forth is improper
form. I don't think it's classi.ca.lform. The difference in
the way it's phrased seems to work against the plaj,ntiff; it 1
a combination of what is embodied in Doubles! book, 35.08 and
35.09

Also, Your Honor, the second full paragraph,
liThelaw does not permit anyone to shut his eyes to danger,
in blind reliance upon the unaided care of another,"

---------------------- ..•.-.---.---.--.----- •.------------ ---J
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There is absolutely no evidence in this case of that, as far
as anybody is concerned. The evidence 1s that, 159 feet of
ski~ marks, plus reaction time beforehand, the driver of the
plaintiff's vehicle made a valiant effort to stop the car,
and it conflicts with the othe~ instructions that you have
given in favor of the plaintiff. It just seems to put the
jury in hopeless conflict.

THE.COURT: I don't think so. Anyway, you have

got your objections On the record.

--------------------~--~._----------~----------,_.....-.-
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MR. HIXON:

486

As long as 1t' S cleat'ly understood
2

3

4

5

6

7

8

it was the duty of both of them.

MR.MILIER: YourHonor, nowthat we are back to

21 again, mayI commenton'it?

THE COURT: I ha.ve already given 21. Are there

any changes to 1t?

MR.. MILLER: No, sir. ' Nowthat he has drawn.,.

attention to it J 'the circumstances of the case in its present
9

10

11

12

13

14

15

posture, the first paragraph he must exercise a higher degIgee

care where the crossing was dangerous, there was no wayfor t

to knowthis. That's the whole point. It looks innocuous;

~t' s our whole'point, for them to have knownit was dangero

would have assumedthey lmewthe train was in the road, they

knewit was going to be unloaded, and they knewall the other

attendant facts I have been going through for three days
16

17

18

19

20

21

22

23

24

discussing.

THE COURT:That's the point of your case though,

the action of the train on there, .though, Wh.11enegligent, t

d id',not play any part 'in the dangerous nature of the cross1I18.

The dangerous nature of the crossing was that it was BO

constituted as to lend itself to something of this Bort by

having the hillock behind, the way the traoks sloped, I mean

'Wentoff to the north, the fack that they had things pat'ked;

but that was a oondition,these people said they had been b7
'----.-"_. __._--------------
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there time and time again.

MR.MILLE.R:Mr. Nelms never said that.

THECOURT: Said he had been by before.
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MR, MILLER: Whether he had been there before

doesn't mean that ..,- the instruction says "assumes it would.

be dangerous" with the trucks there and so forth. Wedon't

know whether he had been by theJ?6--

rvffi.. HIXON: The degree of care one must exercise

is commensurate with. the danger involved.

MR IIUJ.LER: True, where h.e knew Or should have

known, is my point, of such danger.

MR.HIXON: The testimony is through Charlie

Taylor that Mike Nelms was aware of the crossing and traveled

on it on many occasions. The question of whether it wa.s

dangerous or someth.ing he should have known about is

something for the jury.

MR MILLER: 1../ell, that's my point, I agree with

that.

rm. HIXON: At the saroetime, I don't see how y-

can argue it is dangerous or extra-hazai'dous and. nobody knell

about it.

TIm COURT:This would cure your objection, "He

must exercise a high degree of care where the crossing is mo
by him or should be known by him to be. dangerous. It

-_._._----------_._----_._-----
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Your Honor?

rule, in many cases, at one time the trial courts should

the Supreme Court. And I think there are some recent cases

I'm going to give 6.

has said
i

I mean all I
jurYjit I

I

I'm under the impression that the Court of Appeals
that where this doesn't meet all of the standards,
of the conditions of the test, that that's for the
goes to the weight of the evidence.

when it's proper and when it's improper to g1ve this. And.

MR MIL.lER: Your Honor, didn't the Supreme:.Cour

that there are about four cases, three or foUl~ cases I
it's true, there were passengers in the car, it seems to me

THE COTJRT; I'm going to give 6, because, while

n:ill COURT: That brings us back to 6, doesn't it

recall, that I don't remember the names,that discuss this;

MR ..MILLER: You say you areg01ng to give 6,

haven't known this Court to give it before, 1n a long time,
since the case came out that criticized it, especially where
it's not unloaded but for the driver, as stated plainly in the
statute, and that's one of the aspects of the criticism by

on it. I confess, YOtLt>Honor, I didn't do any research on it,

INSTRUCTION NO. 6--
2
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I
becrulse I'm just so accustomed to the Court not giving it,

2 where the fc.~ts in evidence don I t meet' the very test of the

3 statute. The language, it says "unloaded except for the

4 dri ver," and that's just obviously not the case. Wehad

5 two add! tiona.l people. I don f t know if he S,$ked if :1twas

6 equipped with four-wheel brakes--

7 MR. :Ht1MRICKHOUSE:Yes, we did.

8 MR.. MILLER: I remember he said something

9 whether they were good or not.

10 THE COURT: I 1mgoirig to give. 6; you want to put

I.

I
I

objections on for the reasons stated?

'----------.- ...------------.--.-..-..-.-------.---....-----. -.--.-- ....--.---....------.---.~J.

11 your
i-
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believe the fn.ets to be, you should then apply these principl s
2 of law to those facts.f in arriving at your verdict.
3 You first are told that you are the sale judges
4 of the weight of the evidence ...
5

6

7

(The instructions were read to the jury.)

THE COURT: Now, gentlemen, let me say one furthe
8 thing to you: as you lmow, during this case the plaintiff wa.s
9 proceeding aga.inst twodefendantsj against Taylor, the driver
10 of the car, and against the railroad. At the .end of all the
11

12

13

14

15

16

17

18

19

20

2,

22

23

24

evidence, the defendant Taylor made a motion to strike the
evidence of the plaintiff insofar as he was concerned, on the
grounds that it did not show gross negligence on his part.

Now the fact th.at the driver of the automobile
may have been guilty of ordinary negligence is r.~tenough to
entitle him to recover, the plaintiff to recover against the
driver of the automobile. In order to recover,. he would have-
to have shown not just that the driver was negligent, but he
was guilty of gross negligence.

The Court did not feel that the evidence in this
case established gross negligence on the part of the defendant
Taylor,.the driver of the car, and, therefore, the Court
sustained the motion,which had the effect of.letting him out
of the case. But the Court does not pass on the question of

Q0209
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si.JwethingY'ou 'Viill have to Gonsider L.l connection with other
whether h.ewa:J f;uilty of ordinary negligence, that will be

""--l
I

I
I
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case.phases of this

St~ORTItA~jD AEPORTf.RS
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I

2

3

4 I mention this and tell you this, that' you must t
5 let the fact that one of the defendants has been let off or
6 let out of the Gase, you must not let that in any way affect
7 your consideration 1)1' the remaining defenda...llt,or affect in an
8 way your views ~sto the liability or lack of liability of the
9 railroad company.
10 In other words, the fact Taylor has been let out
11 should not have any.thing to do with your' consideration of the
12 case. You should consider this case just as though the
13 l"'a.ilroadhad been the only defendant from the beginning.
14

15

16

17

18

19

20

21

22

23

24

------------.------.-_-.----.--- ..-..-----------.---------.-----.---- ..--- ....:..- .....-_ .. --J
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[TR 500J MR. MILLER: Please the Court, on behalf of

the plaintiff we respectfully move the Court for a new

trial on all issues, on the grounds that the verdict of

the jury is contrary to the law and the evidenqe, and

for the reasons previously advanced with reference to the

failure of the Court to instruct the jury on the statutory

aspects of the signals, the bell and the horn, and for

the other items about the instructions, about which
exceptions were noted.

* * * *
{TR 502J MR. MILLER: Just for the record, if Your

Honor please, I want to especially note my objection and

make it a basis for my motion, again referring to the

table of speed and {TR 503J stopping distances. I think

that was prejudicial error in this case, and I would move
the Court on that also.

* * * *
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r----------.--------.------.--.
[ ..--r

I

act. whioh Y'0uthink caused or helped cause tli1s acoident;

have done.something that he did under the circumatancea, one

13

14

.15

16

17

18

19

20

2 j

22

23

24

the. highWay-for two minutes. Now,more spec1f1caJ.ly, His

Honorhas instructed Y'0\1that there' are two primarY'rules ot

law embodiedin theae instruotiona, by whioh the ra1l.1"oadcan

be negligent. Youdo not have to find them all, just 0118;

any a.ot ot negligence, any wrongdoingwhioh an 01'd1.n8r1~

prudent person would h8.ve done under the ciroumstances, or not I

I
that's it, that's all.

Nowthe first one 18 Instruct10n No. D, in vb1ch

the Court tells Y'oothat the ra1l1toad, when1t operates 1ts ./

train at this very grade crossing, 1s required to give adeqUAt1'
i

reasonable and timely v&'t'ningof thepresenoe o~ ita train on I
--------._.- '-------------,._._. -_._ .._---._---_._-_ .._ ..__ ._._--_._-~----'-----._-_ ..... ,.._~.__ .__ ._-_.
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the crossing. If you believe that the orossing in question
2

3
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9
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I
I I

I
12

13

14

15

16

17

18
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20
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24

was an extra.-hazardous cross1ng--now I don't have to argue,

with you intelligent people, about whether they gave

warning or d1dnI t g1va warning,; you know that they d1dn' t.

Nowwat'rt1ng of tba presence of a t1'-a1n, let •

say quiokly to TOU, the law 1s,and 00IDD10n senae dictates, the

cn-ossbuoksign and little round sign, 1s not V8il'I1!ng ot a
train, 1t 1s warriing of a. ra1lroad track; and it didn't matter

I
whether Mr. Taylor saw them or not, they have no part to plq I

I

in this oase vh.1ch--h.e knew the track was there, he had known I

1t for years, and he told you Ye1."1 oand1dl7i 1t d1dn~t

ma'&t8r then that be saw 1t 00Dl1ng or 1t d1dn't tell him there

vas a. t1'ain ooming, 1t only told him. a track.' vas , there.

_._-_._ .._----_ .._--_._._,------_ ..,---' _._---_ _--- .. _ .._--_., .._~
ft:0 ":ll'3. ~...
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'Whenyou superimpose upon the.t the f'aot that

it was a heavily-traveled shortout by cars, nowtbat webave
. I

that agreed upon, I hope to go baok to the instruction, it sqr'
under these conditions, if 10\1 agree these are the conditiona,

I

the railroad must give an adequate, reasonable and t1melJ"

we.rn:1ng of the presence of the train on the 0:t-08s1nS. And U

you think with me a minute, you V1.ll see that by their :J
adm1ss1on, theY'didn t t g1va any, not the f1rast b1t ot V&1'Il1ng.

-_. _.__ ._----_.__ .._--_. __._----_._ .._._---------_._._ ....._-----
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I

"Negligence' i8 the failure to do Whata.

submit to you gentlemen that the simple def1n1tion of negligen4e,
and I'm reading to you nowfi'om the Court' 8 Instruction X, f

I
I

I
i

!
i

first paragraph,

reasonable and prudent person would ordinarily have done

under the circumstances of the situation, or doing what such !
I

a. person wouldnot have done under the existing circumstances. ,t
Secondly, in the same instruction, they are req~ed

to keep a reasonable lookout for veh1clesapproaching the

crossing. Well, I'm not going to dwell on it long, because

1t I 8 so absolutely commonsense again, if they block

the highw81under these conditiona, at night, vi th all I have

described to you, and all you remember, for tvo minutes, is it

reasonable for no tra1nman to stand there and have something

N:IITUAL BlJlUlING
,. CHMONU. v.~. n:.",,_. -_.__ .. - ---.

I
I

I

4

5

6

7

8

9

10

15

16

17

18

19

to warn approaching oars after they leave, after they start Up?

Because they are going to be} by their ownconfession, b1oc1d~

1t for two minutes, and they oan only see a distance, at 45,

of sixteen seconds, if you understand WhatI meanby see a

distanoe--they can see two-tenths of a mile, and it' 8 a 16

Richmondor Henrioo County is going to comein the next

be there two minutes, but they can only see &Yay' 16 seconds.

Andthey conclude that no memberof the public ot the City ot

whatever, minute and 44 seconds. That' ,
IIt' 8 a beav1:lJ"=-_._J

second time period to travel it in a C81', so they &1'e going to i
I

I

,
I
I

I
I
I minute and 46 seconds,

I just not in the cards, it's not reasonable.L_. ' .

20

21

2.1

2.1
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16

17

18

19

20

22

2.3

Nov there is a second instruotion on wb.1chyou

find the railroad negligent, and it S&7s--it' B V8'1!7 similar,

it says, ''wherepeculiar and unusual conditiona,"wb:lohI think I

II have just described for you, "render a O1'Oss1ngextra-haz&rdOUS,
I

. !

it 1s the duty of a railroad oOlllparJy to keep a fiagaaanat suchl

crossings or to praovidesuch other s1gnal devices as are I

reasonably adequate to warna driver of the approachto or

presence of a train on such crossing."

Well, we mow they had no devices there, so we ea,h
___~org~t ._abOUt those, but they could have satisfied this ~!L_~

I) n"J'-1 L.'. v f ..•..t_~)
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I
I

? I

.'

;.1

\i'

Iin 30 doing, saved this accident bjl' havirlg one of the wmecess~y

extra. men t.hat the t.rain boss said was CBllf:Jed. onl~r by Union

contra.ct, a.nd who was doing nothing but riding, just get down

on the road, stand there ~or two minu-teswith a. lit fusee, oneI

on each side of the road, and, YOll knowhowthey do, we have 41

seen 1t all our l:tves, the last car comeby, they just. JUl'npon'

and go. Theydon! t have to walk or go, just stand there and

hold it; they could save a 11fe~
IIIr you believe !'.rom So preponderance of the

evidence that there were peculiar and unusual conditions which!

rendered the crossing involved in this case extrE ha.zardous3ft abd

that the defendant violated the duty of having a wa.tchman,

then it was negligences If you believe that -that negligence--

if you further believe that Nelmsdid nothing wrong, or didn't:

cause 1t, then you find for him.

I don't think we have to explore it muchmore

than that. I think: those are the facts; I think you well

rememberwhat happened, and I think you will agree with me

that the negligence occurred, but it's two other little brief

points I would like to maketo you before I leave the issue of I
i

negligence, and it will be brier.
j

It seems to me in every law oase I have ever beenI
!

involved with, there is one faotor that stands out, that

provides the clue or the tip-off of what rea.lly was beingi_.__



[TR 544] SUMMATION-MILLER

Now gentlemen, if you agree with me that the
railroad could have warned this man with these light

devices, just simply standing there, then you have got to

also agree with me that had they rung the bell or sounded
that horn, they would have also given warning. Everybody

testified that the horn raises the dead, it's so loud.

* * * *
[TR 545] I submit to you gentlemen of the jury that

while in so near proximity to the highway, if they had

used their common sense and banged on that air horn a

couple of times, a blast or two, everybody in the car,

before they ever got there, would have heard it. Taylor

knew of the existence of the track, being a fairly

intelligent young man he would have put two and two to-

gether and say, I know the track is there, I hear the horn
blasting, I've got a sneaking suspicion the engine driver

is trying to ,tell somebody something. He would have cut
to 20 miles an hour to be at his guard.

* * * *

00218



{TR 546] I finally, in conclusion on negligence, say to

you, if they had the horn blowing and whistle blowing,

cornmon sense--that's what it says, common law--and the man

with the fusee, gentlemen, we would not be in this room

today and yesterday, doing what we are doing. It's that
simple.

* * * *
{TR 559] SUMMATION-HUMRICKHOUSE

What is to say that if a person had been

walking across the road, that he wouldn't have been struck?

The fact that the cause of the accident was the excessive

speed at which the automobile of Taylor was going, and

that's the sole proximate cause of the accident.

* * * *
{TR 560] from the witness stand, and you consider all of

it, every bit of it, as to who is negligent.

There is another exhibit, No.2, Showing a light

on the rear of the locomotive, and I believe that they are

the only two, but look at the force of the impact. Plain-

tiff's 3 3, and look at the automobile involved, Plaintiff's

4, and look at the tables of speed and stopping distance

which have be.en given to you by the Court. Remember the

testimony is undisputed that there were skid marks for 159
feet.

All right, now also remember that the engine man
said that he saw the car as it rounded the curve, and it



* * * *

P02Z0



[TR 568 [ but don't forget that the prime issue in this
case is the proximate cause of the accident. And what

proximately caused it? The excessive speed of Mr. Taylor.
Thank you.

MR. MILLER:
* * * *The last thing he told you is perhaps the

most important; I agree with him, that is remember the

proximate cause. That proximate cause is legally, what it

really means is what caused the accident. And he says it

was the excessive speed of Mr. Taylor. And I say to you

that I don't know how fast Mr. Taylor was going. I don't

know that he was going any excessive speed. He certainly,

as this Court has ruled, was not going fast enough, by the
evidence before you, for the Court to

* * * *
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let you cons1der his speed as being gross negligence. Andhe

2

If he was going one mile over the speed limit,
I

3 I

4

has been dismissed from the oase. So what caused it?

,
I

do you think that was the only cause of the aooident. or do 10*
5

6

think: that the failure to have a tusee Ii t. the failure to gi

any warning, failure to sound a horn and blooldng the highway

TheI certainly think 1t had the major 08WJe.

black highway, had arwthing to do vi th 1t whatsoever';'

with these black tank cars, in the black of night, against the,.

I
I

1
I
Idescription of the cars--gentlemen you have seen the locomot1",s,

10
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8

11

13
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19
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too.

inegligent in fa.1ling to do these things weare talking about, I

and ~101' was also negligent in the speed at which he drove, !

and both acta of negligence, as defined in the def1n1tiona of I

What18 negligence, the other instructions, efficiently contrilbtec1

to cause the accident--in other words, both of them, the !. I
railroad and the driver--then, unless: you believe Nelmsvas .!

I

i
i

also guilty of negligence wh1choaused his own1nJurJ, you can I

find in favor of the plaintiff.

In other words, if the railroad did Whatwe say

they d1d, and.if you find it wrong, a.ndTaylor did something

wrong, you still find in favor of Nelms. Anditt a a common

sense approach. Therailroad, if they did wrong,wouldnot be :

let off the hook just 'becauseNelms' driver did somethingvroIl$

572,._ .._------_._---_._. __ ._-_._.- .._ ...- --.... _-_._ ....._------_.- --------_ .. -- ---,
! I

i

I caJ.l your attention to the very short 1nstruction, In8tructl~n
I

B. It says 1r in this case you the jury believe trom a I

preponderanceof the negligence th~t the defendant railroad ve4
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