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MOTION FOR JUDGMLNT

Filed November 4, 1971

The plaintiff demands judgment against the defendant
in the swun of ONE MILLION DOLLARS'($1,000,000;OO) on account
of the following:

l. That the defendant is, and was at the times herein-
after named, a railroad corporation duly organlzed under the
“laws of the State of Virginia, and operating a commercial rail-
road through the State of Virginia-especially including the
Richmond, Virginia, area, carrying passengers and freight_thereon
for hire. | '

2. That on or about Friday, September 24- 1971, ‘at'aoproxi-
mately 10:30 o'clock p.m., the plaintiff was a passenger in a
certain 1966 Plymouth automobile being operated by Charles B.
Taylor in a northerly dlrectlon upon a public hlghwaj known as
Dabney Road in the County of Henrico, Vlrglnla, which highway
crosses the railroad tracks of the defendant a; a point approxi-
mately twenty (20) feet south of the intersectiqn of the said
Dabney Road with Par Street.

3. That at the time here involved theAsaid railroad grade'
crossing was unusual and extremely dangerous to travelers upon
the public roadway in that, among other things, it was a dark
night, the train lnvolved was dark in color,_the'stréet or high=-
way was not lighted, the defendant's train and tracks wére not
lighted, the abproaches along the tracks to the public road were
obscured from vision on both sides, and the'angle at which

the defendant's tracks crossed the public road is such that any
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headlight upon the locomotive would be shining away from the
vision of the drivexr of the car in which the plaintiff was a

passenger, and other reasons.

'4.‘ That at the time ahd piace above described the defen-
dant, by and through its agents, servants and employees while
acting within the scope of their said employment, negligently,
carelessly and recklessly operated one of defendant's railroad
trains across the said grade crossing in that, among other things,
they a

(a) obstructecd and blocked the said public high&ay,
a much traveled thoroughfare, by a train of a dark unlighted
nature at an hour of the night when it was Qery'da:k without
having any signals or warning to persons using said highway that
the crossing was so blocked; |
(b) blocked and caused to be blocked said crossing by
a moving train in the nighttime without giving any sign, signal
or warning to the traveling public upon said highway, that said
crossing was blpcked, when the defendant knew or should have
known that such blocking at such hour constituted a grave danger
to the traveling public in general and thié plaintiff in particular;
(c) failed and omitted to have any'adequate warning
of a dangerous roadfcrbssing and of the presence of said dangerous
road-crossing of a train of a dark nature, which biended into
.the darkness of the night in such a way that it could not be seen
by one driving a motor vehicle on said highway until too late ﬁo

stop or avoid a collision thérewith;
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- 8uffered by the plaintiff will continue for a long and indefiaite

time into the future, and the plaintiff has and will continue to

suffer other damages.
WHEREFORE, the plaintiff demands judgment against the

defendant, Richmond, Fredericksburg and Potomac Railroad Company,

in the sum of One Million Dollars ($l 000,000. OO) and costs.

TRIAL BY JURY IS DEMANDED.

MICHAEL WAYNE NELMS,

an infant 19 yeaxrs of
age, who sues by his
father and next friend
Richard C. Nelms, Sz.
By Counsel

MOTION FOR JUDGMENT

Filed November 4, 1971

The piaintiff demands judgment against the defendant
in the sum of ONI HUNDRED THOUSAND DOLLARS ($;00,000.00) on
account of the following:

1. That the defendant is, and was at the times herein-
after named a railroad corporation duly organized under the
laws of the State of Virginia, and operating a commercial rail-
road thrdugh the State of Virginia especially including the
Richmond, Virginia, area, carrying passengers and freight thereon
for hire. v

2. That on or about Iriday, Geptember 24, 1971, at approxi-
mately 10:30 o'clock p.m., the plaintiff's 18 year old son,
Michael Wayne Nelms, was a paésenger in a certain 1966 Plymouth

automobile being operated by Charles B. Taylor in a northerly
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direction upon a public highway known as Dabhey Road in the County

of Henrico, Virginia, which highway crosses the railroad tracks

FHh

oL the defendant at a point approximately twenty (20) feet south
of the intersection of the said Dabney Road w1th Par Street.

3. That at the time here involved the said railroad grade
crossing was unusual and eYtremely dangerous to travelers upon
the public roadway in that, among other things, it was a dark
night, the train involved was dark in color, the street or high-
way was not lighted, the defendant's train and traeks were not
lighted, tne approaches along the tracks to the Dubllc road
were obscurea from vision on both sides, and the angle at which
the defendant's tracks crossed the public road is such that any
headllgnt upon the locomotive would be ahlnlng away from the
vision of the driver of the car in which the plaintiff was a
Passenger, and other reasons.

4. That at the time and piace abovevdescribed the defen-
dant, by and through its agents, servants and employees while
acting within the scope of their said employment, negllgently,

carelessly and recklessly operated one of defendant 8§ railroad
trains across the said grade crossing 1n that, among other things,
they _

() obstructed and blocked the said public highway,
a much traveled thoroughfare, by a train‘of a dark unlighted
nature at an hour ef the night when it was very dark w;Lhout
having any signals or warning to persons using saidq highway that
the cr0551ng was so blocyed

(b) blocked and caused to be blocked said cross;ng by

a movxng train in the nlghttlme without giving any sign, signal
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or warning to the traveling public upon said highway, that said
crossing was blocked, when the defendant knew or should have
known that such blocking:at such hour constitﬁted a grave dangerx
to the traveling public in general and this plaiqtiff's son in -
particular;

- (¢) failed and omitted to have any adequate warning
of a dangerous road—crossin§ and of the presence of said dangerous
road-crossing of a trainjof a dark néture, which blended into
the darkness of the night in such a way that it could not be seen
by one driving a motor vehicle on said highway until too late to
stop or avoid a collls;on therewith;

(a) operatedvand caused to be operated said train écross
said crossing, and blockgd the same in the nighttime without keep-
ing a proper lookout for the traveling public using said public
highway when there wereino lights oxr signals to warn that the
highway was blocked;

(e) were guilty of other acts and omissions in violation
of the dutieslof the defendant, both common law and statutory,
to the traveling public ,using said public hlghway in general
and this plalntlff's son in particular.

5. That as a di%ect and proximate result of the negli-
gence, carelessness and recklessness of the défendant, as afore-
said, the automobile in which the plaintiff's son was a passenger
was in a violent collision with the defendant's locomotive which
coilision caused severe and permanent personal ihjury to the
plaintiff's son. |

6. That as a direct and proximate result of the negli-
gence, carelessness and recklessness of the defendant, as afore-

said, the pexsonal injury sustained by the plaintiff's son has
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caused hiin .o be hospitalized, so as to cause the plaintiff to
become obligated for hospital, doctors', nurses' and re;ated
medical expenses, for such services rendered on behalf of plain-
tiff's son in the past, for the present, and which will continue
indefinitely into the future, and for other damages. |

WHEREFORE, the plaintiff demands judgment against the
defendant, Richmond, Fredericksburg and Potomec Railroad Company,
in the sum of One Hundred Thousand Dollars ($l00,000.00) and
costs., |

TRIAL BY JURY IS ;DEMANDED.

RICHARD C, NDLMS SR. -
By Counsel

E_Q‘ 5 [¢] Q Filed January 3, 1973

Comes now .the plaintiff, by counsel, pursuant to Rule 3:10
(a), Rules of the Supremie Court of Virginia, whoustates the
following:

1. deretofore plaintiff filed a Motlon for Judgment against
the defendant and thlrdnparty plaintiff alleging that on September
24, 1971, the plalntlff was a passengex in an automobile being
operated by Charles B. Taylor, the hlrd—party‘defendant, which
was involved in a grade crossing collision with ' a train owned
and operated by the defendant and tn;rd—party plalntlff in Henrico
County, Vl;gln;a, |

2. "It was also alleged that as a direct and proximate result
of the negligence of the said railroad that the plaxntmff suffered

severe and permanent personal injury;
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3. Thefeafter, the ‘defendant and third-party plaintiff filed
a Third-Party Motion for'Judgment against.the‘said Charles B.
Taylox alleging that the accident and plaintiff's;injuties'"0ccurred
as ‘a result of CharleS'B.,Taylor'smgrOSS‘negligence‘and his wilful
and wanton disregard of the safety of his passenger, Michael Wayne
Nelms,l... ";

4. Plalntlff now alleges that the said acc;dent injuries,
and damages. clalmed in the Motion for Judgment filed against the
- defendant and thlrdvparty'plalntlff, were caused by the concurring
. gross negligence of the thlrd-part[ defendant, Charles B. Taylor,
which said gross negllgence arises out of the transaction or occur-
rence that is the subject matter of.the plaintiff's. claim against
the third-party plaintiff

' WHEREFORE, plaintiff moves the Court for leave te assext
his claim as aforesaid against the third-party defendant and
to ask for judgment agalnst both.Rlchmond Fredericksburg &
Potomac RaLlroad Companytand Charles B. Taylox, jointly and
severally, in the same amount as sued for in plaintiff's original
Motion fox Judgment and that the said Motion for Judgment be so

anended. .
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ORDER

Filed January 23, 1973

This day came the parties, by thoir respective counsel
of.record, upon the motion of the plaintiff, pursuant to
Bule 3:10(a), Rules of the Supreme.Court of Virginla, ror leave
to assert a claim against thne third-party defendant arising out
of the oecurrence that is the subjeet matter of Lhc plaintcs ff's'
claim aprainst the third-party plaincifr, and after hearing
araument:of counsel and consldering the snme,

It 18 ORDERED that plaintiff's clatlm baacd on the
alleration of Mross nemlliencoe be, and the same is hereby,
asserted amainst thie third-party défcndant as though‘plaintiff's
oriminal motion for Judgment alleged conéurrinm neglirgence and
Jolnt ana several liabllity apainst the third-party plaintifr
and third-party defendanp, and the third-party defendant shall
have time to assert his responses ""rroviaeu in Part Three,

Ruleg of the Supreme Court of Virginia, '

It 15 further ORDLERED that the portions of the orders
entcred'hcrein on December &, 1973, acparatinr the plaint‘f
trial aralnst the defendant from the trial of the third-party
plaintifr armalilnst the third-party de;oudant and the counterelalm

filed Lhc“eto are rescinded and all 1“3uen now ycndinﬁ between
all the parties hereto shall be tried and determ‘ned at the
same hearing.

It 15 further O”DI LD that the Clerk uhdll this ddy mail

an attested copy of this order to counsel of record.
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MOTION

Filed June 15, 1973

This day came again'the_parties, by thelir attorneys, and came
also tﬁe Jury sworn in this‘case, pursuaht to theif adjournment oni
- Yesterday and having fully heard the evidence and argument of counsel,
were sent out of Court to cqnsult'of a Verdiet and after some time
returned into Court with a verdict in the words and figures following,
to-wit: "We, the Jury, on the issue Joined, find for the defendant."

Thereupon the plaintiff, Michael Wayne Nelms, by his attorneys,
» moved the Court to set aside the verdict 6f the Jury on_the grounds
that the verdict is contrary to the law'and_thg evidence, for mis-
direction of the Jury by the Court and for_other errors committed by
the Court during the course of the trial as hoted in the Reporter's
Transcript of the evidence, which motions the Court continues for
oral argument thereon.

To which action of the Court, the plaintiff, by his attorneys,
obJjectéd. | |

0009



Laur aad Lyuily ('Imxrf

OF THE
ity of Richmond
JUDGES N
ALEX H. SANDS, JR. RICHMOND, VIRGINIA . CLERK
A.CHRISTIAN COMPTON 23219 LUTHER LisBY, JR.

RICHARD L. WiLLIAMS

August 3, 1973

Herman Avady, Esquire
Milton P. Miller, Esquire
Abady, Miller and Rosman
1508 wWillow Lawn Drive
Richmond, Virginia 23230

George R. Humrickhouse, Esquire
Samuel W. Hixon, III, Esquire
Williams, Mullen & Christian

510 United Virginia Bank Building
Richmond, Virginia 23219

Re: Michael W. Nelms v.
R.F. & P, Rallroad

Gentlemen:

This case is now before the court upon the motion of
the plaintiff, Michael W, Nelms, to set aside the verdict
rendered by the jury in favor of the defendant.

While the defendant has raised other objections to
the verdict, the two polnts upon which the court heard
argument and upon the determinatlon of which the outcome of
this motion rests are (1) whether the court erred in refusing
to grant an instruction which would have sent to the jury the
question of whether or not the defendant violated the
statutory duty provided for by Code, §56-414 requiring the
sounding of horn and bell by an approaching train, and (2)
whether the court erred in granting an instruction embodying
the table of speeds and stopping distances as set forth in
Code, §46.1-195.

These two points have been thoroughly and excellently
briefed by both counsel for plaintiff and counsel for
defendant and the motion has, in addition, been argued
orally. After a thorough study of the authorities submitted



Herman Abady, Esquire

Milton P. Miller, Esquire
George R. Humrickhouse, iisquire
Samuel W. Hixon,. III, Esquire
August 3, 1973 :
Page Two

by both sides and after consideration of the positions taken
by respective counsel at the time that the motion was argued
orally, the court has concluded that the plaintiff's motion
must be overruled.

The point which gave the court the most concern was
that dealing with its failure to give an instruction based
on the statutory signals.

While there is some authority which can reéasonably be
clted to the contrary as set forth in several cases relied upon
by the plaintiff,l yet the decided welght of authority supports
the defendant's position that the statutory duty to sound the
bell and horn is not_applicable to cases such as that here
under consideration. ‘

The case of C & O v. Folkes, 179 Va. 60, would make it
extremely difficult for the court to reject the position urged
by the defendant on this motion to set aside the verdict. It
is quite true that the precise point here involved was not
directly before the court upon appeal and that, therefore, any
expression of the Court of Appeals in that case would constitute
dicta, yet the case factually was almost identical to the case
at bar, and the reasons given by Judge Willis Miller, the
trial judge, in support of his action in refusing an instruction
calculated to send the issue of statutory duties to the jury are
slgnificantly cogent and applicable to the case at bar.

1

Bowles v. C & O Ry. Co., 61 W. Va. 272, 57 S.E. 131; Southern
Ry. Co. v. Riley (Ga.) 4 S.E. 24 54; Chicago R.I. & Co. V.
Richerson (Okla.) 94 P 2d '934; Rivet v. Boston and M. RR (Mass.)
67 N.E. 2d 751.
5

St. Louis Western Ry. Co. v. Robinson (Ark.) 308 S.W. 24 282;
Crosby v. Great Northern Ry. Co. (Minn.) 244 N.W. 31; Pollard
v. Clifton, (Ga.) 9 S.E. 24 782; Miles v. American Stee
Founderies (I1l1.) 23 N.E. 2d 754; Louisville and N R. Co. V.
Branson (Ky.) 267 S.W. 2d 945; Burkhead v. Penn. RR Co. (Ky.)
122 S.W. 24 970; Gulf C & SF Ry. Co. v. Picard (Texas) 147 S.W.
2d 303; Fleming v. Locke (Okla) 195 P. 2d 942; Schmidt v.
Chicago & N.W. Ry. Co., 191 Wis. 184. o

"THE COURT: The court refuses 'A'.for the followling reasons:
that the track in question, the character of movement of
traffic thereon, the length of the railroad train and (continued)
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Herman Abady, Esquire

Milton P. Miller, Esquire
George R. Humrickhouse, Esquire
Samuel W. Hixon, III, Esquire
August 3, 1973

Page Three

Inasmuch as the plaintiff prevailed in this case, the refusal
of the court to grant this instruction was, of course, not
made an assignment of error. The record in this case in
setting forth the "material proceedings in the trial court"
has this to say in reference to the court's action in
refusing to send the issue of statutory signals to the jury:

“While some evidence was presented by plaintiff
in support of such charges [i.e., failure to give
statutory signals] the trial court ruled that the
statutes relied upon were not applicable grounds
of liability. The case was actually submitted
upon the defendant's common law duty to give-
reasonable notice or warning of the approach of
its cars and locomotive to a traveler upon -a
public highway crossing."

The Supreme Court in commenting upon this situation
states at page 65:

"The defendant escaped the burden and requirements
of Virginia Code, §3958 because the engine which
was pushing this line of cars never came within the
nrescribed area of not less than 300 nor more than
600 yards of the highway." (Emphasis added)

3 (Continued)

the fact that the engine was pushing and not preceding

the train of cars, and finally and particularly the fact that
the engine and train of cars has never been shown to have been
as much as 900 feet from the point of collision; that is,
neither any of the cars nor the engine has at any time been
placed within the area of 300 yards.to 600 yards provided by
statute as regarding the location when the signal of the
whistle shall be given.

'A-1' is refused because the court is of opinion that the
circumstances surrounding the point of accident, the character
of railroad train and the ‘sign boards mentioned in the statute
are not applicable to the facts in this case and the instruction
does not negative any negligence on the part of the plaintiff
herself.

'B' is refused because it also relies upon the giving of
signals at a distance of not less than 300 nor more than 600
vards and for the reasons assigned to Instruction 'A' the same
is refused and also for other errors in the instruction.®

o422



Herman Abady, Esquire

Milton P. Miller, Esquire
George R. Humrickhouse, Esquire
Samuel W. Hixon, III, Esquire
August 3, 1973

Page Four

There is the additional factor in the case at bar which
supports the defendant's position even more strongly than any
of the cases bearing on the point. This factor is that the
leading boxcar in the case at bar came to a full stop at the
edge of the intersection and remained in such position for
several minutes while the flagman descended from the boxcar
and made a determination that the approaches to the railroad
were at the time clear and free of any approaching traffic.
From a reading of the cases cited, both by defendant and by
plaintiff, dealing with this subject, it is apparent to the
court that the purpose of the Virginia statute and the statute
of other states similarly worded is to apprise oncoming traffic
of the approach of a train to the crossing and not to warn such
traffic of the presence of a train upon the crossing. Plaintiff
argues that statutory language makes the arrival of the engine
at the crossing the critical moment. This, however, does not
follow. For example, under the language of the statute, the
signals must begin at some point between 600 yards and 300 yards
from the crossing. If an engineer were pushing a line of cars
700 yvards long, the forward cars would have reached and
crossed the crossing and constituted a block to oncoming traffic
before any duty ever devolved upon the engineer to sound the
bell or whistle because it had not at that time reached the
600 yard distance from the crossing. :

In summary, the conclusion is inescapable that the
intention of the legislature in adopting this statute was to
anprise traffic upon the highway of the approach of a train
to the crossing.

As to the second point urged by the plaintiff, there
have been several cases in this state dealing with the
question as to when the table of speeds and stopping
distances should and should not be given the jury.

Having reviewed the cases relied upon by both plaintiff
and defendant insofar as the question of the admissibility of
the table of speeds and stopping distances is concerned, the
court is of opinion that the fact that there were three persons
rather than one in the automobile in question would go only to
the weight to be attributed by the jury to the findings set
forth in such table rather than to its admissibility in
evidence. This is the chief objection noted by the plaintiff

C0CL3



Herman Abady, Esquire

Milton P, Miller, Esquire
George R. Humrickhouse, Esquire
Samuel W. Hixon, III, Esquire
August 3, 1973

Page Five

to the granting of the lnstruction, the plaintiff contending
that the number of passengers in the vehicle being over one
would of itself render the statute inapplicable and that
the giving of the instruction under these circumstances
constitued reversible error.

Conclusion

In conclusion, the court feels that it was not in error
in granting the instruction embodying the table of speeds and
stopping distances under the evidence in this case but even
if the table should not, as plaintiff contends, have been
submitted to the jury, it is believed that such error on the
part of the court would be harmless under the circumstances of
the case.

As to the failure to give the instruction outlining the
statutory duties to blow the whistle and sound the bell, the
court, for the foregoing reasons, believes that its action was
correct in refusing to send this 1ssue to the jury. In the
opinion of the court, the rallroad was guilty of extreme
negligence in the discharge of its common law duties in not
having made any effort to give some type of warning to the
traveling public of the presence of the unloaded boxcars upon
the highway. The evidence, however, in the opinion of the
court, was not sufficient to warrant the court in holding
the railroad negligent as a matter of law in having breached
its common law duty in respect to travelers upon the highway.
For the same reason, the jury having determined this issue in
favor of the defendant, the court does not feel warranted in
setting aside the verdict as being contrary to the law and
evidence. To have adopted either of these courses, the court
would have been substituting its judgment for that of the
Jury which, of course, the court cannot do regardless of how
it views the merits. |

For the above reasons, the motion of the plaintiff to
set aslide the verdict will be overruled. Counsel may present
sketch for order to this effect resepving all proper objections
desired by the plaintiff.

Yours very tru{y,

. (Ckixw,aﬁ/.;Z§§Ang?

Alex H. Sands, Jr.

6C13
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SUYPTUT T B MTYT T Ay .
SIITON PON WL i"I.«.:.‘ Filed August 27, 1973

Corme now tha plaintiffs, by coungal, and without waiviing
any otaer objections or motions made Jduring tho_trial.or after
verdict, move thae Court for & new trial based upon'the sffidavit
of sxrcndie V. Iddings, attached hereteo, on thé grounds tinat:

1. “he act of the jury in fully Giacdsming the liability
insurausce 6f the Taylor‘automobile, &s5wning Lh 1t it woulc pay
for plaintiffss injuries, and basing their decision thereupon,
amounted to positive jury misconduct;

2. Said discussions, if based uron testirony admitted over
objection, would have been rovarsible erxor;

3. Said misconduct of the ju*y rosulted in its rigconcention
of the werits of the casae, in 3¢ far as they relate to the izsucs of
fact propurly Lefore tae Jury for its 6etermination, and ingicate
a fallure of the jury to consider tha evidencé:bf the cace, and the
instructions of the court, and indicates 1nateaa that the jury reliad
unon {acts not'in>eviaen¢a and not received in open court, but iu-
stord receivod from other jurors as fact or assumned fact;

4. That gaid jury misconduct originated from a jurcr or
jurors giving or creating original evidence Guring taoe delibération#
of the fury;

5. fThat said jury miaconduct resulted in considerations
extramncly prejudicial to olalntiffs, who had no opportunity of maet-
ing, explaining or rebutting samaj

¢. That at tho very least "glight evidence of influence ox
nrajudice as a result of such misconduct of'é Jurox” oxiats so as

to roguaire a now trial.

(0C15



WHEPDUPCH, plaintiffm regpectfully move this Honoxable
Court to convene a hearing on those isasues, to elicit the testi~
moity, under oath, of the jurors in the case, and for the reasons
stated Lo grant plaintiffs a new trial.
MICHASL WAYUL NELMS

RICHARD C. WELMS
3y Counsel

STATE OF VIRGINIA

CITY OF RICUHMOND, to-wit:

Aty nane ia Arciuie V. Iddings, age 56, and I reside at 1741
Alaﬂkainrive; Richrond, Virginia. I am ezmlbyed by the Virginia
Tranait Company hut I am on leave of absence as Prasident and
Business Agentlof local Division 1220 of ﬁ%o'hmalgamated Transit
Union. I have held this vosition for about fonrteen YOATrS.

Yir. Richard é. Nelms is a VIC driver and one of our union
morbexs and T was aware of the accident with the railroad in which
his son !Michael Nelms was injured and I wes intereasted in tihc case
and I sat in the courtroom for mart of two or ﬁhree days of the
trial and heard rost of it. |

On lsonday, August 20, 1973, Mr. Richard Nelmé came to me and
ask for Iy advice as to obtaining a loan for the necessary funde
to apneal his son's case. During that convarsation we hotih wondvred

Wiy tha jury found for the railroad and this conversation led us to

¢oC16
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want o talk to one of tha jurors, William L. Daviz, who we bLoth
Know because he was also a VIC driver. I told'ﬁr.vmelms,that I
would chat with him and for him not to éo'it.'

On Tuesday, fugust 21, 1973, I accidently bumned into William L.
vnavis in the Ve drivars' recre atlon hall and I asked him if hae would
come over with me to the reporting room and chat y}th ma_a-minute,
waica he did.

I told william L. Davis that 1'wouid like to ask hir a guestion
or two if ne aién't mind concerning ixr. Nelms' son's case and ne
BaiC alrigﬁt. I told him tiiat I wond 2red what toe jury was thinkiacg
amout, or.talkin% about,_to have brought out such a daciﬁién. I
sald tiaat as you kno& Nzlm's son was arﬁassethr in thu car and hé v
could‘notvhéva contributed to anay cause of tna'accideut, and QOhvonu |
had t¢ ba at fauit, and I wondered if 70O woulu toll mu waat the
jJury was thinking about or talking about back therevthatvcould havd
brousiit out such a deciszion.

lie told m@ that tne for“man of the jury and one other fellow did
most of the talking and most all of the conversation wasn concerning
the insurance on the automobile which they felt would pay off.

then I broke in on him and said did vou not know, or did
tiae jury not knos, that the automobile.had veen released from
che case?  He said, "no"; And I said "diad the judge not explain
this to Qouz" d he said "no, we did notvuhéerstan& it that
way; ! |

As T was walking b&ck to nmy office I thou@ht'that I should
call Mr. Hillef and give him this informatién baecause X thought

there was something wrong and he slhiould know about it.

é / A // e —:’//4' /).,.«:’2

Mcnu V. TDDINGS //'
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J : COURTS BUILDING
ALEx H. SaNDs. Jr. ) : ) : 1001 EAST BROAD STREET
Jubee : . RICHMOND, VIRGINIA 23219

October 25, 1973

Herman Abady, Esquire

Ailton P. Miller, Esquire
Abady, Miller & Rosman

Central National Bank Building
Richmond, Virginia 23219

George -R. Humrickhouse, Zsquire
Samuel W. Hixon, III, Esquire
Williams, Mullen & Christian

510 United Virginia Bank Building
Richmond, Virginia 23219

Re: Nelms v. R.F. & P.

Gentlemen:

The single 1ssue before the court for determination
is whether the affidavit filed by plaintiff in support of
his motion that the jury be reconvened and questioned is
sufficient upon its face to justify the court in following
such course of action. ‘

The 'two allegations in the affidavit upon which
olaintiff appears to principally rely are (a) that the
Jury discussed at length the question of the insurance
upon the vehicle of the co-defendant Taylor and concluded
that Taylor was, in fact, insured against liability and
that such insurance would ‘pay off" and (b) that the jury =
misinterpreted the action of the court in striking plaintiff's
evidence as to Taylor and did not understand that he had been
released from the case. :

Plaintiff argues that the action of the Jury in
considering the question of Taylor's insurance and :
concluding that it would "pay off" amounted to basing their
verdict upon evidence outside of the case and that such action
constituted misconduct upon the part of the jury. Secondly,

18
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Page Two

argues plaintiff, the stateément by the juror to the affiant,
Mr. Iddings, that the jury did not understand that Taylor
had been dismissed from the case constituted a misconception
on the part of the jury of the merits of the case insofar as
they related to the issues of fact properly before the jury,
indicating the failure of the jury to consider either the
evidence or the instructions of the court.

The rule consistently followed in Virginia has been
that the testimony and affidavits of jurors are generally
inadmissible to impeach their verdict, especially when the
ground of impeachment is their own misconduct.l As to the
uniformity and strictness with which this rule has been
adhered to, our Supreme Court has said:

“No courts have been more careful than those
in Virginia to protect the secrecy of their
Jurors' deliberations or adhered more

strictly to the principle that the statements,
affidavits or testimony of jurors should not
be received to impeach their verdict other
than in exceptional cases and to prevent a
miscarriage of justice.!2 _ -

The dlscussion by the jury, during their deliberations,
of insurance and the effect of such discussions upon the
verdict was held in the Campbell case not to justify a new
trial, the court saying:

“Adhering to the declared principles in the
above authorities, we conclude that the

Jurors could not impeach their verdict after
their discharge by stating and testifying as
to their beliefs, assumptions, deliberations
and considerations of whether or not _ _
defendant was insured, and the effect of that
circumstance upon their verdict.” (Emphasis
added) - o L :

1

Watson v. Coles, 170 Va. 141; Margiotta v. Aycock, etc.,
162 Va. 557; Fuller v. Commonwealth, 190 Va. 19; Phillips
v. Campbell, 200 Va. 136. U

2




Herman Abady, Esquire

Milton P. Miller, Esqulre
Gieor:te 1. Humrlickhouse, Lsquire
samuel W, Hizon, I1I, Esaulre
October 25, 1973 '
Page Three

It is further significant that in Campbell and other
cases of similar holding, the question of insurance was
considered by the jury directly upon the issue of llability
of the complaining defendant, whereas in the case at bar
the question of Taylor's insurance is completely unrelated
to any issue involving the liability, 1f any, of R.F. & P.

As to the reason and justification for this rule,
which sometimes mayv lead to harsh results, the court in
Campbell says:

"We are convinced that the evil that would
result from vermitting Jjurors, after return of
thelir verdict, to impeach it by divulging and-
then testifying that they had considered and
speculated upon whether the defendant was
protected by liability insurance and state what
effect thelir consideration of that circumstance
had upon their award would be more detrimental
and injurious to the administration of Jjustice
than the harm that may at times result from
their assumption, discussion or consideration of
the fact that a defendant 1is or 1s not protected
by insurance." '

It would, therefore, appear that even though all of
the allegations relating to the injection of the question of
‘Taylor's insurance W the jury's deliberations and of 1ts
effect upon the verdict were found to be true upon a
reconvening of the jury, such fact would not constitute
grounds for a new trial.

Turning now to that portion of the affidavit which
concerns an alleged misunderstanding upon the pnart of the
Jury of the court's action in striking Taylor's evidence,
even were such statement of the affiant accepted as true,
this could not form any basis for setting aside the verdict
upon the ground that it constituted a misconception on the
part of the jury of the facts or of the evidence.3 But ,
aside from this, the fact that the jury actually found a
verdict for the defendant C & 0 1s of 1tself strong evidence
that their deliberations as to Taylor's insurance could have
had no relation to the negligence or lack thereof of R.F. & P.

3

Fuller v. Commonwealth, 190 Va. 19.

COLZ0
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Plaintiff says, though, that the jury did not under-
stand that Taylor had been dismissed from the case. Why
then did not the jury bring in a verdict, one way or the
other, as to the defendant Taylor? But even had they
misunderstood the case as to Taylor and believed that he
and/or his carrier would ultimately ‘"pay off," this
misconception would not warraﬂt a new trial even though
its existence be established. '

Finally, plaintiff suggests that because of the jury's
belief in the ultimate liability of Taylor that the issue
-of R.F. & P.'s negligence may never have been considered by
them. Were this an affirmative allegation in the affidavit,
it might well give substance to plaintiff's motion,.but this
is not the situation. Certainly it could never be said that
the reconvening of a jury for questioning could be justified
as a means of allowing an unsuccessful litigant an opportunity
to probe into the deliberations which led to a given verdict.

Plaintiff relies upon Dozier v. Morrisette, 198 Va. 37,
Kearns v. Hall, 197 Va. 736. Dozier involved a situation where
an outsider, a third party, by his communications to the jury,
had injected an issue into the case which was not properly
before the jury. It was this fact which prompted the court

to deviate from the general rule. The court says at page 40:

“We, however, subscribe to the exception that
private communications, possibly prejudice
between jurors and third parties, are forbidden
and invalidate the verdict unless their harm-
lessness 1s made to appear.!

This distinction was emphasized in Philligs'v;.Campbell in
distinguishing the two cases.

Where the court had refused to admit the results of
experiments into evidence and where the jury, during the
taking of a view (the court and counsel being absent)
verformed the experiments and made tests themselves, the
court 1in Kearns stated that the jury should have been
reconvened and questioned because, if true, this action on
the part of the jury indicated that some members had taken

u .
Fuller v. Commonwealth, supra.
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evidence and made tests in the absence of other members and.
reported their findings to those who had not.participated

in some of the experiments and tests.

- CONCLUSION

For the above reasons, 1t must be held that the
affidavit submitted upon which plaintiff's motion is
predicated, is not sufficient, even if established to be
true, to justify a new trial and, for this reason, it is

felt that to reconvene the Jury for questioning would not
be Justified. ' r '

Plaintiff's motion will, accordingly, be overruled
and judgment entered on the verdict. Counsel for defendant,
after notice to plaintiff's counsel of the time and place
of presentation, may present sketch for order in accord with
the above ruling.

Yours very truly,
P "\

Célee Ho et

N

Alex H. Sands;wjﬁ. A

\,

AHS ,Jr/jat

QRDER
Filed Novenber 2, 1973

The Plaintiff, by his attorney, having made, on June 15,

1973, & motlion to sot aslde the verdliet of the Jury rendered on

A

that day on the grounds that the verdict is contrary ¢o the law
and evidence, and without evidence to zupport it, for mis-
direction of the Jury by the Court, and for other errors committed

by the Court during the course of the trial, and the Court having

t6CR2



continued tht motion for oral argumunt thereon by order of tx
Court Quted June 15, 1973; o

And this motion having been:argued, bot? by written
memorandum and orally before this Court on July 26, 1973, and
this Court b@&ﬂ@ of the opinion that the motion.ahould be over-
ruled for the reasons set forth in the written opinion of this
Court dated August 3, 1973, and filed herein, it is hereby

ORDERED that the motion of the Plaintiff %o sot amida
Lhe VQ?dLCt of he Jury be, and the same is h@roby, ovarruled

And the Pldlntlff havxng filed on the 24th daj of Augu»t
1973, an addltlonal Motlon for New Trial, to whlch was attached
the affidavit of Archie V. Iddings relating to the alleged mis-.
conduct of the jury, and the Court having heard argument on the -
same on the 22nd day of October, 1973 3, and havxng considered the
Motion and attached affxdavxt and argument thereon, is of oplnlon,
for reasons stated in thls Court s letter oplnlon dated the
25th day of October, 1973, and filed herein, that the Motion for
New Trial, including the subsidiary Motion to reconvene. the jurj
for questioning, should be overruled, it is accordlngly

| ORDERED that the plaintiff take nothing of the Defendant,

Richmond, Prederlcksburg and Potomac Rallroad Company, but that
the defendant _Yecover of the plaintiff its. costs in its behalf
expended | .

To which action of the COurt, the,élaintiff, by his

attorney, objected.

(0023



ASSIGNMENT OF ERROR

Filed November 30, 1973
The following are assigned as error:

l. The Trial Court erred in overruling Plaintiff's
Motion to Set Aside the Jury Verdict as contrary to the law and
the evidence in this case because defendant, based upon the
evidence, was guilty of negligence as a matter of law, in vio-
lating both the statutory and common law duties to the plaintiff
whereas plaintiff, as a matter of law, was free from contributory
negligence, which, in any event, would not have been a bar to
his recovery on account of defendant's breach of its statutory
duties, but only in mitigation thereof.

2. The Court erred in‘granting defendant'e motion-for-av
view of the scene of the accident because the allegations of
negligence were unique in that they were all conditioned upon or‘
caused by defendant's negligence in the operation of its train in.
the night-time, and a jury view in the day-time was prejudicial
to plaintiff in that it depicted an innocuous‘day-time scene, and
thus created'evidence which is contrary to the_law regarding jury

views.

3. The Court erred in overruling plaintiff's motion
that he be’ found free of contributory negligence as a matter
of law because he was a passenger and there was no credible
evidence of his contributory negligence to: go to the jury.

4. The Court erred in striking the evidence against
the Defendant Charles B. Taylor, and in entering summary
judgment on his behalf because there'was sUbstantial evidence
of his gross negligence to submit to the jury, upon which

reasonable men might differ.

(0024



5. The Court erred in reversing its prev1ous ruling in
which it sustalned plaintiff's mot;on and ruled as a matter
of law that defendant, Richmond,Eredericksburg and Potomac
Railroad Compahy, had failed Lo exercise its statutory duties
of ringing its bell and sounding its horn, and thereafter re-
versed its sald ruling and held that the defendant, Richmond,
Fredericksburg and Potomac Railroad Company was not obligated
to perform said duties. This was error in that the Virginia
Statute, §56~414 requires said bell and horn and the facts of
the case rquire its imposition upon said defendant.

6. The Court erred. in refu51ng plaintiff's tendered.in-
struction C, requiring the Railroad defendant t0'sound its horn
and ring its bell, pursuantvto §56-414, Code . of Virginia, as
amended, because said statute is mandatory under. the facts in
evidence in the case.

7. The Court erred in refusing plalntlff's tendered in-
struction D whlch set forth the common law duties required of
the defendant Railroad under the facts in evideace in this case;
and to the granting of the.instruction D as changed and modi-
fied by the Court because such:changes and medifications
qualified and removed the common law principiesvfrom the ih-
struction centrary to the law and the evidenéef

8. The Court erred in refusing plaintiff's tendered
instruction I, because it is proper and justlfled by the facts
of 'the case and the law, and it is dlfferent from and not covered
by plaintiff's instruction M.

9; The Court erred in granting instruction 10 because

the'facts'assumed therein were not present in the case and the

Co0R5



instruction does not fit the theory of liabiiity;gpon which the’
case was tried, and is highly prejudicial to e'pessenger plain- ‘_'
tiff. | | |

10. The Court erred in granting 1nstructlon 12 because it
is not supported by any evidence and is hlghly pre3ud1¢1al to a
passenger plaintiff. |

11. The Court erred in granting instruction 21 because it
is not supported by the evidence. Also, the:e is evidence in-
dicating to the contrary. Furthermore, portions of the instruct-
ion are not in accordance with the law.

12. The Court erred in granting'insttuction 6 because the-
evidence in the case is not in accord with the test giving rise
to the statutory table upon which the instruction is based.

Also, the instruction requires the jury to engege in speculation

and conjecture.

13. The Court further erred in granting instruction 6
because it is hopelessly in conflict with the prlor action of
the Court in striking the evidence in favor of the drlver of
the automobile, defendant Taylor. The granting‘of said in-
struction created the very evidence against defendant Taylor
which the Court instructed the jury did not exist as a matter
of law, and allowed counsel for the Raiiroad to argue to the
jury, based on the instruction, that defendant Taylor caused
the accident by_driving at a high rate of speed, which, if
true, would_be evidence of Taylo:'s grossvnegligence.

Furthermore, tne Coutt had»previously ruled that the
information contained in the instruction was irrelevant and

incompetent when it refused to allow the investigating police
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officer to tesﬁify to the information contained in the in-
Struction. .

l4. The Court erred in overruling plaihtiff's Motion for
@ new trial because of the misconduct of the jury as based upon
the Affidavit attached to said motion, and in falllng to convene
the jury for interrogation: According to the aff1dav1t the jury

considered improper evidence which if admitted in open court over

objection would create reversible error.

A transcrlpt of the testimony and other incidents of the

case is to be hereafter flled

(6GR7



INSTRUCTION NO. X

"Negiigence" is the failure to do what a reasonable
and prudent person would ordinarily havé done under the cir-
cumstances of the situation, or doing what such_é person would
ﬁot have done under tﬁe existing circumstances. .

"Reasonable care" or "Ordinary care" is a relative term,
and varies with the nature and character of the situation to
which it is applied. The amount or degree of ‘diligence and
caution which.is necessary to constitute reasonable or ordinary
care dependé upon the circumstances and the particular surround-
ings of each specific case. The test is that degree of care
which an ordinaiily prudentvperson would exercise under the same
or similar circumstances to avoid injury to another. |

The "proximate cause"” of an event is a cause which, in
natural and continuous sequence, unbroken by any efficient inter-
vening cause, produces the event, and without which the event
would not have occurred. It is an act or omission which immedi-
ately causes or faiis to prevent the event; an act or omission
occurring‘or concurring with another act, without which the event
would not héve occurred, notwithstanding such other act; pro-
vided such evént could reasonably have been anticipated by a

prudent man in the light of attendant circumstances.

Given

COURE

c



INSTRUCTION 6

———

The Court instructs the jury that the following‘tables
Of speed and stopping distances, whicﬁ raise no presumptions,
5a0W the results of experiments made with automobiles,_unloaded
except for the driver, eguipved with four—wheel.bfakes, in
good condition, on ary, hard, approximately leyel stretches of

highway free from loose material:

AVERAGE STOPPING TOTAL STOPPING

SPEED IN DISTANCES DISTANGCES-
: ’ . . CAverasre Driver '
Miles Feet Automobile Keaction iime
Per Per Brakes (3/4 Seeond) Automobiles
Hour ~ Second (In ¥Feet) {In Feetd (In Feet)
10 14,67 5 11 . 16
15 22.0 12 16 o, 28
20 29.34 21 22 L8
25 36.62 .3 27 - o nY
320 44.0 47 23 80
35 51.3 63 . . 38 .11
10 58.7° 82 44 126
45 C66.0 104 50 . 154
50 73.3 123 55 183
55 80.7 155 61 216
60) 88.0 185 66 2:{_1'
65 95.3 217 71 288
70 102.6 252 7 329
% - 109.9 289 82 311
80 117.2 328 88 o 416
9 132,00 425 99 - . 524
100 146.6 514 109 o 623 .
Given
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INSTRUCTION NO. K

The Court instructs the jury that the following table
shows the number of feet a moving object will_traVel in one

second at any given speed:

SPEED IN
Miles Per Hour , . Feet'Péf Second

3 4.4

4 , | 5.87
5 | _ - 7.34
10 B 14.67
15 ; . 22.0
20 | : 29,34
25 36.62
30 44.0
35 . 51.3
40 , | i58;7
45 : 1 66.0
50 : 73.3
55 | 80.7
60 88.0
65 - ~ 95.3
70 . 102.6
75 , | 109.9
80 , | 117.2
90 : 132.0

100 ' ' . 146.6

Given



INSTRUCTION NO. D

p——

The Court instructs the jury that it was the duty of
the defendant railroad in the operation of its train to
exercise ordinary care:

l. To give adequate, reasonable and timely

warning of the nresence of its train on the
crossing if you believe that the crossing
in question was of an extra hazardous
nature;

2. To keep a reasonable lookout for vehicles
approaching the crossing;

If you believe from a preponderance of the evidence that
the defendant failroad violated any one or more of the foregoing
duties, then it was guilty of negligence; and if you further
believe from such evidence that any such negligenée was é
proximate causé of the collision, then you shall find your

verdict in favor of the plaintiff.

Given
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INSTRUCTION NO. E

The duty>to exercise ordinéry care to keep a proper
loockout requiréé not only the physical act of ;OOking with
ordinary care, but reasonably prudeﬁt action tb avoid the
danger which a proper lookout would disclose. If.a person
looks and does not see what an ordinarily_prudent person would
have seen under the circumsﬁandes in time to_také the necessary
precautions to avoid dahger, he is as guilty of negligence as
if he failed to maintain any lookout.

The Court instructsiyou further that the duty to exer-
cise ordinary care to keep a proper lookou£ involves npt only
the duty to look when such looking would be effeétive, but also
the duty to see what an ordinarily prudent person exercising
ordinary care would have seen under the circumétances then and
there existing; and a person who keeps a‘lookogt but fails to
take advantage of what it reasonably discloses is as negligent

as one who fails to keep a lookout.

- Given

g
¢
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INSTRUCTION NO. F

Where peculiar and unusual conditions render a crossing
extra.hazardous, it is the duty of a railroad company to keepo
a flagman at such crossings or to provide such other signal
devices as are reasonably adequate to warn a dfivér of thev
approach to or'presence of a train on such crOséing.

If you believe from a preponderance of the evidence that.
there were peculiar and unusual conditions which rendered the
crossing involved in this casé extra hazardous, and that the
defendant violated the foregoing duty, then it wés negligent;
and if you further believe from such evidence that any such
negligence of. the defendant was a proximate céﬁsé of the
accident, then, unless the plaintiff was guilty of negligence
which proximately contributed to cause his injuries, you shall

find your verdict in favor of the plaintiff.

Given
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INSTRUCTION NO. B

—

In this case, if the jury believes from a preponderance
of the evidence that the defendant railroad wasvnegligent and
the defendant Taylor was also negligent and that both acts of
negligence as defined in other instructions of the court
efficientlyvcohtributed to proximately cause the accident,
then unless you further believe that the plaintiffvwas guilty
of negligence wﬁich efficiently contributed to cause the
collision, vou shall-retufn your verdiét in favor of the

nlaintiff,

Given

Cooa



INETRUCTION NO. 21

It is tﬁe duty of one about to cross a'railroad track at a
public crossing to use both his eyes and ears to avoid danger to
himself. A railroad track is a proclamation of danger, and a
person approaching a railroad crossing must look énd listen for
the presence of é train, and it is the dfiver's and passenger's
duty to exercise ordinary care to make the act of looking and
listening effective, and he must exercise a higher degree of
care where thé'crossing is known by him or shouid be known by
him to be dangerous than where it is not.

The law does not permit anYone to shut hié or her‘eyes to
danger in blind reliance upon the unaidedicare of‘another,
without assuming the consequences of the omission of such care.

If the jury shall believe from the evidence that the
plaintiff did not use such reasonable care, or’if_the jury
shall believe from the evidence that the driver of said car
was guilty of negligence which proximately contributed to thé
accident, and that the plaintiff acquiesced in thé negligent
acts of the driver, or had knowledge of the danger, and accepted
the risk by continuing to ride in the automobile, or without
protest, remonstrance or other effort to reddqe_such risk, they

shall find for the defendant, R.F. & D.

Given



INSTRUCTION NO. M

If a passenger sees that the driver of the vehicle in
which he is riding had seen a train approaching or in the
crossing and with full appreciation of the impending danger
was doing all in his power, under the circumstanées, to avoid
a collision, there is né duty on the part of the prassenger to
warn the driver of such train.

The burden is uvbon the defendant to oroVe contributory
negligence of the olalntlff by a oreponderance of the ev1dence
unless any such negligence anpears from the olalntlff's own
evidence or all the circumstances of the case; and unless you
believe from the evidence that the plaintiff saw or by the
exercise of’ordinary care should have seen the defendant's'train
at a time when the driver had not seen it, or that the driver had
seen'the train but was not doing all in his power, under the
circumstances, to avoid a collision, and that the plaintiff
failed to warn the driver of the apparent danger, you cannot
find the plaintiff guilty of contributory negligence.

And if the jury are uncertain as to whether the plaintiff
was guilty of contributory negligence,lor_if you believe that
it is just as probéble that the plaintiff was not guilty of any
such negligence as that he was, then you cannot find the plaintiff

guilty of contributory negligence.

Given
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INSTRUCTION NO. 14

ey

The Court instructs the jury that every'failyoad company
shall cause to be erected signal boards, well supported by
posts or otherwise at such heights as to be easily seen by
travelers from both directiqns of the highway, and not Obstruct-
ing travel, containing in capital letters, at leést five inches
high, the inscription "railroad crossing."

No railroad company is required by law tobinstall any
particular type of lights or reflectors until ordered to do
so by the State Corporation Commission.

This does not, however, relieve the rallroad of its
duties, if any, in respect to extra hazardous crossxng as set

forth in Instruction F.

Given
INSTRUCTION 19

The Court instructs the jury that the burdén is
on the plaintiff_to prove by a preponderance of the evidence
that peculiar or unusual conditions existed which rendered
the crossing extra hazardous, and unless‘yqubelieve that
the plaintiff has thus proven by a preponderance of the evi-
dence that the crossing was extra hazardous then there was
no duty on the defendant rallroad to have a flagman or to

maintain gates, semaphores, or other similar signals at such

crossing.

Given | 6037 |



INSTRUCTION 12

——

The Court instructs the jury that the head lémps
of a motor vehicle shall be so constructed, arranged and
adjusted, that they will under normal atmosnherlc conditions
on a level road produce a driving light surf1c1ent to render

clearly discernible a berson at least two hundred feet ahead.

Given

"INSTRUCTION 10

The Court instruqts the jury that whenever any
person driving a vehicle approaches a railroad grade crossing
aﬁd a train is plainly visible in the crossing, the driver of
such vehicle shall stop within fifty feet but not less than
fifteen feet from the nearest rail of such railroad, angd shall

not nroceed until he can do so safely. -

Given



INSTRUCTION NO. C

———

The Court instructs the jury the following statute was

in full force and effect
in this case: 1950 Code
"Bell and whistle
railrnad company
or diesel engine
bell of'ordinary

and such whistle

at the time of the accident involved
of Virginia, as amended §56-414

or horn; when sounded..4 Every -
shall provide each locomotive
passing upon its'roadeithva

size and steam'whistlé, or horn,

or horn shall be sharply sounded

outside of incorporated cities and towns at least

twice at a distance of not less than three hundred

yards‘nor more than six hundred yards from the place °

where the railroad crosses upon the same level any

public highway or crossing, and such bell shall be

rung or whistle or horn sounded continuously or

alternately until the engine has reached such high-

way crossing, and shall give such signals in cities

and toWns as the

require."

legislative authorities thereof may

And if YOu believe from a preponderance of the evidence

that the defendant railroad failed to glve the foregoing 51gnals,

then the defendant was guilty of negligence, and if you further

believe from such evidence that any such negligence proximately

caused or contributed in

any degree or in any wéy to cause the

injuries of the plaintiff, then you shall return your verdict in

favor of the plalntlff



And the foregoing is true even though ydu may further
believe from the evidence that the plaintiff failed to exercise
ordinary care under the existing circumstances, as any such
failure on his part does not bar his right of‘recovery where the
railroad fails ﬁo give the foregoing signals, but in such a case

any failure by the plaintiff to exercise ordinary‘care must be

considered by the jury in mitigation of damages.

Refused

INSTRUCTION NO. L

In the absence of'any notice that the defendant Taylox
was operating dr about to operate the automobilé in which the
plaintiff was riding in a negligent manner or was incompetent
to operate it, tﬁe plaintiff was under no duty to direct or

.control the operator, but was entitled to trust him until it
became clear, or in the exercise of»ordinary-qare under the

circumstances should have become clear, that such trust was

misplaced.

Refused
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[TR 13] Secondly, we have stipulated thaf fhe length of
the trainldn the night in question, which woﬁld include the
tank cars and the locomotive, from front to rear, was 255
feet 5 inches.
* * % %
[TR 16] A. The crash happened on Dabney Road, approxi-
mately 40 feet south ofvPar Street, it would be in the
western part of Henrico County.
* % % %
[TR 17] Q. All right, sir,'I'm'going to.hand you a black
felt marker, and ask you to draw on there é rectangle,
where you think, the best of your recollecfiqn, the Goldman
Paper Stock building is.
A. [Marking].
Q. Put a fG" right in the middle of it, just for
"Goldman." Very good, Officer.
Now take that same pen and put an "X"'right in
the intersection, right where you found, from your investi-
gation, the collision occurred. |

. A. [Marking].

* * % %

10011
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[TR 18] Q. While you are standing there, whét, if any-
thing, wés in the space, when you arrived, between the
building marked "G", Goldman Paper Stock, and the track
on the, what I call, west side of Dabney Road? '

A. Are you referring to this area here?

Q. Yes, sir.

A. Several--I don't know the amoﬁnt——trailers,
rather tractor-trailers were stored in this area right
here.

* *.* *
[TR 19] A. Upon my arrival, I found the alignment, which
would be straight and level, road conditions were stralght
and level surface condition of the road was dry. The
traffic lanes are marked, there was no defects in the road.
The.locality was -open country, with the ekception of the
one building, and it was dark at the time; aﬁd there was

no street lights.

* % % *

(0212
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23

24

7 The weather was clear, and the surface of the road

is a gravel and tar mixture.
Q. Tell the Court and jury what vehicles you saw,
and how they were aligned. -

, A All right, Vehicle 1 I designated as the
Plymouth Barracuda, a&s Vehicle 1. I determined the operator
was a Charles Brendon Taylor, residence on Woodmen Road,
Henrico County. It was sitting parallel with the engine from
the R. F.& P. Rallroad. The engine had been pushing, I believe
seven tank cars, and they had all cleared the 1n£e§section;
except the engine itself. - | | |
Q. Did you make some photographs on that night, Offiéer,

or you or someone under your direction?

A. Yes, sir, I supervised some photographs to be tak?n.
MR. GARRETT: No objection. ;
MR. HIXON: No objection.
MR. MILIFR: I hand you a group of four photographs,
and, Your Honor, I don't know how they should be
~numbered for identification, whether it's all one, or
1 through 4, but in any event--
MR. GARREIT: It wouldn't be 1 through 4. What is

the number of that?
THE COURT: You introduced that as No. 2.

MR. HOMRICKHOUSE: Medical bills is 1,
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vhere you put the "X", where the accident ococurred. Can a

A After you get out of the curve, it's stralght
and level spproximately three-tenths of a mile; there is & stdp
11ght right there by the--there is a bullding supply company
there, three-tenths of a mile. |

Q. That's on further down?

A Yes, sir.

0

ot

Describe the curve you just alluded to. Is that
shown ¢omplete1y'on that éhért?' |

Ac Ye's, sir, just about. .

Q. How far from the crossing is the curve, based on
your observation and measurement? | | |

A Approximately two-tenths of a mile.

Q. Based on your observation of the area, can a

motorist on the Broad Street side of the curve, before he

rounds it, see the grade crossing? |
A. Which one are you referring to? There is two; th%

is one with the four tracks and one with the single track.
Q. I'm sorry, pardon me, I'm talking about the one

motorist on the Broed Street side of the curve, before he
rounds 1t, see that crossing?

A. No, sir. |

Q. In night time, could one standing at or near the

crossing then see the headlights approabhing of a motorist

G013
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i
|

curve?

A

Jackson-direct _

31

approaching from Broad Street, before the motorlist rounds the

It would have to be just about in the center of

the curve. There is a lot of undergrowth in the area.
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!
Q. What is in the line of sight of No. 13?7 |
hi. Portions of the Goldmen Paper Company, and also
the intersection of Débney Road and thé.ﬁailrﬁad tracks.
Q. Where is the photographer standing, approximately’
i Standing on the, I'd say, northeast side of |
Dabney Road, appears to be approximately a hundred feet
northeast.
| Q. Well, is he right on the railroad tracks? E
| Yes, sir, he is standing between the rails. |
é Q. Well, 1s the picture taken just 1ook1nglright on g
g down the railroad tracks? | ;
; e Yes, sir. ;
; Q. Is that the rallroad track the train was on at @ |
j the collision involved-- -
? A, Yes, sir, it is.
E . Q. And the direction in which you are iooking on 13
| 1s that the dlrection the train was coming or going?

A It was coming.

rGeae
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[TR 43] Q. Northeast?

A.i Yes, sir.

Q. Is that the Dabney Road grade crbssing right
in front of you?

A. Yes, it is.

Q. Where the accident occurred?

‘A. Yes, sir.

Q. And, with reference to where the train was
going, [TR 44)] how would you be looking in 14?2

A. Would be going away from the photographer.

* % * %

R 8147
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A This is the scene of the accident, where the
"X" is. Here is Par Street, here.

Q. Point on the plat to roughly fhé area where the
photographer is standing who took 15. | | |

A.  He would be standing in the right-hand lane of
Dabney Road, southbound. |

Q. Would he be north or south of Par Street?

A. He would be north.

Q. And which direction 1s the picture looking?
A. The picture is looking sduth,' this direction.

|
: ! :
Q. All right, sir, thank you. Now with reference L
|
|

again to 15, is the curve that you mreviously testified to as
being two-tenths of a mile down Dabney Road, south of the grad,L :

crossing, visible in this scene? 1
A. Yes, sir, ,
»Q, And I call your attention to Exhibit 15, to a li.np
of telephone poles that run along the side of Dabney Road; do
you see them? |
| A, There is a correction sir, these are Vepco poles.
Q. Vepco poles? |
A. Yes, sir.
Q. Tell the jury vwhich side of the road thsy are on.

A From the direction the picture was taken, they

are on the left-hand aide.

{6018



10

20

22

23

C. OVERTON LEE ' .
VTR B Jackson-direct g 48

FPICHMOND, v a, 23219

|
| THE COURT: Yes, sir, would you need a recess?
MR. MILIER: I think 1t would be all right if he
Juét goes.
MR. ABADY: Pardon me, Judge.
BY MR. MILLER:
Q. Is that the type car used in the train in
question, from your observation?

A. All I can say, these were tank cars involved in ;
the accident. |

: Q. All right, sir, how far apart are the two cars
shown 1in 16, approximately?

A. The space in between 1is approximately 10 foot,
they are linked together.

| Q. Are they linked together in that picture, coupled
i together?

£ Yes, sir.

Q. All right, go to 17, what does that show?

Q. Is that of the general type that vas 1n the train

|
|
i
|
|
|
|
i e Shows one whole tank car and the end of another.
I
|
|
' the night in question?

|

|

A. Yes. !
Q. Go to 18, what does that show?
. It shows multiple railroad tracks, also shows two

wvhole tank cars, and a portion of another one, linked together.
S - I

G010
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Q. Are they agein the same typé tank cars that
were involved on the train the night of the collision?

A. Yes, sir,
MR. MILLER: Now I offer those in evidence, Your

Honor, 16, 17 and 18,

THE COURT: Very well, same objection?
MR. HIXON: Yes, sir.
THE COURT: They are received and your exception

|
_ ‘ |
1s noted. ' ‘ §

(A photo of half of each of two tank cars was |
recelved as Plalntiff's Exhibit No. 16. | o

A photo of one whole tank cai and the énd of a
second tank car was received as Plaintiff's Exhibit
No. 17. |

A photo of two tank cars and a portion of a third
was received as Plaintiff's Exhibit No. 18.)

BY MR. MILLER:

Q. What 1s the approximate distance from the rail
to up underneath the car, not talking about the wheels but in
the center of the car?

i Approximately five foot.

Q. Now those are black and white pictures, so they

make no representation as to true color; what was the color of

Co0E0
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| _ S -
g the cars you actually observed the night in question? |
; e I don't recall the color exactly. I could say |
! it was dark color. o |
i Q; What was the color of the street?

Ao It was a dark-- |

Q. Tar, didn't yoﬁ describe 1t earlier as gravel

with tar in 1t?

He Gravel and tar mixture.
| Q. I call your attention to Plaintiff's Exhibit 11,
! which you have already ldentified. What directidn are you i
f looking in that plcture? | | E
5 A. - Looking north. f
; Q@ Is thet the scene that the driver of a car would |
? see as he drove north toward the tracks? ;
5 'Af Yes, sir, ;
i Q. What topograply is there in existence » at the time!

!

b

of the accident, on the right-hand side of the road, as a

driver would go north, and on the left-hand side of the road?

A Could you repeat that now?

Q. I'm not talking about any'man~mgde'objects, but

the topography, the lay of the land, describe it at the

~almost immediately at the tracks where the "X" is, on both the

right-hand side of Dabney and the left-hand side of Dabney,

as a driver would approach

@@QC&
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Al There 18 banks of road on both sides.
Q  Banks? "
A. Yes.
Q. What wa.s' the coldr of those banks, as you observed
them the night in quastion? |
A. Sir, I don't recall. I believe it was in
the fall of the year, but there was no foliage on them at the
time. | |
Q. Were there any lights on the@, in any way, shape ,
or form, as you observed them the night you gdt there?
| Ha No, sir. | |
i Q, Have you worked that area before this accident, |
I as an officer? | |
i A. Yes, sir.
, Q. Have you ever observed oil tank cars of this
1; nature, parked on or near the road while coupled together? g
| A Yes, sir, I have. | ’

C. OVERTON LEE
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Q. Describe the amount of vehicular or automoblile
traffic that goes back and forth on Da.bney Road in the night
time at that time.

i I'd have to compare it with other roads. Most

motorists use it as a shortcut between Broad Street and
Staples M1ill Road, for a two-lane road, and that !

area, it's heavy at times.

Q. Heavy you say, because of the shortcut? |
A, Yes. | ”
Q.  The pictures ‘show some markings to indicate i

RAIIROAD, without looking at the pictures, unleaa you need to |

do 80, describve, from your recollection at the time of the ;
|

accident, what, if anything, was along the road as you would

approach it from Broad Street, to indicate RAILROAD or a.nything tom

do with xfailroads .

{__h
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!

o Ao Going north you would--driver could observe

2 | one cross-bar for RAILROAD CROSSING, at the double tracks.
? Q. That would be before you get to the scens?

. A Yes, sir. |

; Q. All right.

© A.  Also, 1t's painted on the stﬁeet, a large "X"
7 indicating RAILROAD, and at the track, where the collision

occurred, there is also another cross-bar indicating RAILROAD
| : - |

2 | . |

CROSSING. |
o Q. Before you get to the double tracks, 1s there |

| & round highway marker with an "X" on 1t, that seys RATLROAD |
| marker or something? | | ;

! A. I don't recall, sir. : |

| Q. If it's there, it's in the plcture. I think it

[#1]

E probably is in here. Mr. Jackson, at the time of this
accident, and before it, do you recall ever seeing a sign
prior to the double tracks where the accident did not occur,
A reading, in sny manner or description, DOUBLE TRACKS AHEAD, or
TWO TRACKS AHEAD, or anything like that?
* A I don't recall any, sir.

Q. Were there any, other than what you have
described, were there any at the crossing where the "X" ig?

Were there any signal lights or cross-bars that lower, or

. automatic or manual devices of any kind, which would be activated

1

06054
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when a train is coming across that crossing?
S There 1s no we~hgfilcal signals at that trafficu-‘

Q. Arve there amy MNght signals of any type?
i No, sir. |
Q. | When you arx¢veu at the scene, had tnese been any:

warniug devices put in the street, or near the streat before
your arrival, by anybody?
4~ There was some fusees or flares, I don't recall

who put them out.

Q. They were there when you got theré?

Ao Yes, sir. "v

Q.: What color do they burn? o :
A. They burn a hright red. , f
Q. Approximatsly how many were out on the south sidei

of the train, that would be the side going towards Broad

Street?
A. I don't recall, sir.
Q. Were there some out there?
A. Yes, sir, they was on both sides.

Q. On both sides. Tell the Court and Jury approximately

how far one can see them. How far are they visible, as a
driver approaches?
A I would just have to guess, more than 500 feet.

Q. were you the first officer to arrive?

(‘0\* q
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|

i

Q. What is the speed limit for automobile traffic,
as Taylor was going, coming down Dabnéy Road towards this
crossing, on the night in question?

s It's posted at 45 miles per.

Q. Do you know, at the time of the accident, where
that 45 miles per hour sign was posted with reference to the
accldent site? | |

It is south of the curve.
Q. South of the curve; would noﬁ be, therefore, on
that chart, would 1it?
No, sir.
Q. Would it be very far south of the curve?
A Maybe a tenth of a mile. |
- Q. Were there any skid marks or marks of any kindv
that you observed, from your investigation, that you attached
to the Taylcr car?
e Yes, sir,
Q. Describe them to the Court and the jury, what they

looked like, where they were, how long they were.

Ao There was two sets, 1ndicating front and rear

(’{}(}‘}ip
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19

20

21

22

23

24

wheels. . If I may refer to my notes-—-
' [HE COURT: Yes, sir

A, (Continuing)’ --1t's two sets, indicating front
and rear wheels. The distance measured by the tape measure
was, from the point they started to the point of impact,
wvas 159 feet. |

Q. Which set made those, from your observatioh?'

It started in at the front set.

Q. Are you certain of that? -I ask you to check
carefully, and see if that's accurate.

Oh, it would be a correction on that. I will
have to get another set of notes, these are_not too clear.v
Q. Surely. I have photocoples of yours, 1if

they will help.

A. The mein part of the skid was made by the rear
vheels,
Q. The rear wheels, and how far was it?
S A This was taped, the distance of 159 foot.
Q; One fifty-nine, and were you able to measure the

skid marks left by the front set of whséls?
Y Yes, sir, ‘
Q. How far were they?
Taped off was 107 foot.
Q. A hundred seven. With reference to the locomotiVA

00057
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19

20

21

22

23

24

where did the skid marks terminate or end?

e They ended at the rallroad tracks.

Q. At the rallroad tracks?
A. Yes, sir.
Q. Had the locomotive moved, based on your

investigation, from the point of impact until it finally ceme

to a stop?
A Yes, sir. |
Q. Describe the way the skid marks run down Dabney

Road; are they to the center, right,vleft, straight or crooked?
They stayed mainly in the right-hand lane. The
front skid marks, the 107 foot, veerad over ths center line.

Q. Over which direction, to its left or to its right?
As Over to the left.
Q. To its left, would that be towards the Goldman

bullding, or away from the Goldman building?

A.  Tovards the Goldman bullding.
Q. Just using it as a reference point--
Yes.
Q. Can you tell the Court and Jury whether the marks

were of the same blackness at the beginning of them as they
were at the end?

A Skid marks started off black, and--

Q. Started off black?
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A And they got darker as they weht on.

Q. Were the;e*a;y*lights on any of the tank cars?
A .

Q

[TR 58]
I did not see any lights.
. Were there any lights on the locomotive?
A. There was, I believe, one in the cab, and

also there is one towards the front, a small one on the

side.

Q. Headlights, that type thing?

A. No, this was a side marker light.

Q. Side marker, and does it have a headlight
type-- |

A. That is unknown, it could have been switched

on or off, I don't know.

* * % %
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Q. Go ahead, sir, can you point out, or identify,
where these.Specific signs were located?

Al Do you want them marked?
Q. Yes, if you would.
. The two I have just marked are RATIIROAD CROSSING

signs, just two cross-bars, and the vordage is RATIROAD
CROSSING, a white background with black letters on it.

Q. Do you know, are these commonly referred to as
a crosshuck?

Yes, sir.

Q. All right, go ahead.
- {GOs0
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Also it's painted on the pavement here, a large
X for RAILROAD CRO3SING here alsb;:-There are two other
crossings, the same as the X at the scene here.
Q. Did you observe a round sign with a railroad
signal on it, placed on Dabney Road?
1 don't recall one, sir; there may be one there,
but I don't recall it.
Q. Are you familliar with the County of Henrico
regulations governing railroad warning signs?

o, sir,

U —_— .

{16061



C. OVERTON LEE "’

SHORTHAND REPORTERS

20

21

22

23

24

Jackeon-cross . - 67

Q;', Officer Jackson, you have testified that the
condition'of the road on this particular night wvas dry, is
that correct? |

Yes, sir, it was.
" Q. And you have also testified that the condition of

the road was hard, is that correct?

A Yes. sir. it's a hard-surface road. |

Q. Is this an approximately level stretch of highway?
n; Yes, sir.

Q. Was there any loose material on the highway?

A Noy sir.

0062
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2. Officer Jackson, are you familiar with

A

Section 46.1-195 of the Code of Virginia, which sets forth

the table of speed and stopping distances for automobiles?
h. To an extent. I know the Code by the number,
and I know there is a table that relates to that particular

Code, that's just about it.

23

24

MR. GARRETT: That Code Section only applies
when the vehicle is unoccupied by anyone other than the
driver We would object to it for that reason.

THEVCOURT: Yes, I was going to ask him Mr Hixon
does it not ssy a vehicle--

MR. HIXON: Yes, sir, my gquestion I intended to
diﬁect to him is to testify to the minimum skid marks
which would be left by an automobile traveling at a
certain rate of speed, when the automobile is occupied
by only one person, with four-wheel brakes, under the
conditions I have just given him. |

MR. GARRETT: That has no relevancy in this case,
Your Honor, we are deeling with an automobile occupied
by three. I don't think the Officer can testify vhat
the statute 1is. |

THE COURT: I sustain the objection, Mr. Hixon,

On the hasis that how far or the stopping distance of

a vehicle occupied hy Just the driver alone, it seems to

0063
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- me, would be inapplicable to this case where you have

- got the three passengers, or rather two paasengsrs and

table. -

the driver.

MR. HIXON: Well, sir, I think in support of the
question, I would submit that the number of passengers
may be material to the ﬁaight thaﬁ the jury gives to
the table of speed and stopping distances, but that
i1t would be admissible, and the Officer should be allowed
to testify as to his knowledge of the table, and to
answer certaln questions that I havé got about that

THE COURT: Well, I sustain the objection to that

—80d your exception, of course, 1s noted,

(0064
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[

Q. Now these 15 photographs here, you did not
take, did you? |

No, sir, I did not take those.

Q. And you don't know who took them, do you?

An No, sir, not to my fecollection I don't. |
Q. And you do not know when they were taken?

i No, sir.

Q. But it's been your testimony that topographically

they fairly depict the scene of the collision, 1s'that correct?
oy Yes, sir.
Q. What about the presence in these pictures of certal
tréilers, certain shadows? Of course you have no knowledge of
how they happened to be there when these pictures were taken,

do you?

i As I stated before, the vehicles--I didn't have

00065
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any knowledge of the vehicles, where they were at each
time.

* Kk x %
[TR 79] how far was it from there to where you found
these trailers parked?

A. All I could say was, as I remémber there was
enough room for my véhicle, Sergeant's vehicle and also
one ambulance was parked parallel to the road at the time
of the accident. They were parked closer ﬁo the trailers.

Q; You mean there was the width‘éf,a car between
the edge of the road and where the trailers_were prarked?

A. At least, if not more.

* * % *
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_could«-

Q. Do you know how much more? |

i No, sir, I do not. When I exited my vehicle, I

Q.  Were these vehiéles t0 the hbrth of the Goldman
Paper Company? |

A; They were parked between the Goldmen Paper Company
and the railroad tracks, all along in this area here.

Q. Would you write on there the word "trailer" just
generally where they were? "Trailers" I guéss.

MR. MILIFR: I'm not sure the gentlemen of ﬁhe

Jury can see through the officer as he pbints out this

pogition,

| All right, trailers were parked in this general
area here. I don't recall exactly where; they were between
the Goldman Paper Company and the railrbad»tracks.

Q. How close were they to the railroad tracks?

I don't recall, sir, there is several tracks in

here, and I don't exactly recall. |

Q. Okay, now you say you don't know whether the
headlight was burning on the train engine? |

il No, sir, | ’

Q. And you found, I believe you sald, a light in
the cab of the train?

A I believe it was a small amount of illuminetion

<

raYaYealss)
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into the cab.

* % % %

[TR 81] Q. And there is some sort of sideilight?

A. Towards the front of the engine itself.

Q. How big a light is this? |

A. Just as far as I couid tell, if was a small
light. I wbuldn't know how to describe it, or how big it

was, really.

* % % %
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[TR 83] Q. I will rephrase it slightly, to make it more
limited. Can you tell the jury at the time of the acci-
dent, what type of vehicle you used? '

A. Operating a '71 Plymouth foﬁr-door sedan.

Q. Did it have standard type headlights?

A. Yes, sir.

Q. To your knowledge, were those headlights any
different from any other factory headlights on any
Plymouth?

| A. No, sir;'not to my knowledge.

Q. Tell the Court and jufy then, prior to that
accident,; when you worked that beat that night, if your
headlights, as you just described them, ¢aused any reflec-A
tion, bounce-back, illumination, as depicted in these
pictures?

| A. Not quite as much as in the picture. You
can, of course, see the signs.

Q. Of course you can see the sign, but dqes it
glow like that?

[TR 84] A. Yea, sir, it does.

* * % %
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Q. Were you on the train before and at the time of
the collision? |

A. Yes, sir.

Q. What was your job designation that night?

A. I was a Yard Brakeman.

Q. Yard Brekemen?

A, Yes, sir.

Q. And do I understand correctly that the locomotive

left the yard going west, there were no other cars being eithen
pushed or pullsd, is that acourate? }

Al Well, when we left the yard, yes, sir, going to
get oll, get empty cars for the oil track.

Q. The locomotive had nothing but people on it?

A. That's right, yes, sir,

Q. How many, besides yourself?

A. Three.

Q. What were the other positions?

A Another Brakeman, Conductor and Engineer.

Q. So there was two Brakeman, a Conductor and an
Engineer? |

A. Yes, sir,

Q. 'All right, have you ever seen ths chart before,

vhich was prepared by somebody at the R.F.& P. Rallroad, which

is on that board? You can step down. You can cpen the gate

(0070
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f

Q.

Y

.

Q.

No, sir, let me interrupt you. Are you aware of

Yes, sir, but it doesn't--
Is i1t in the approximate location of that black

square or rectangle with the "G" in the middle of 1t?

the fact Goldman Paper Company has a brick bullding located nedrby?
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Q.

those tracks?
A

Q.

And would the "X" that you have already talked

about be right about there, in the middle of Dabney Road at

It'é in that area of Dabney Road.
Then I point to a bullding right here, and ask

if you recognize the building I'm pointing to?
" Yes, sir.

See that bullding right there?

Yes, sir. |

Is that not Goldman Paper Company?

That's the Paint Shop, R.F.& P. Paint 3hop.
That's the west side of the highway?

Yes, sir, between Goldman Paper and Dabney Road.
That's the R.F.& P, Paint Shop?

Yes, sir. These two tracks go into the Paint

Shop, they cross Dabney Road.

(0072
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you went to the oll station, if I understand, you started to

to Broad Street by car. o
A Well, 'you—-Dabney Road would ma.ke soms tnrn at
Westwood and then go into Broad. |
Q. Okay, sir, go back up there and sit down if you
will,
On the night in question, Mr, Borkey, as you were,

say, and thers were how many oil tankers sitting there?
Six. |
Q. What color are they?

f They are black. ,

Q. Are thei*e any lights on them?

A. Not on the cars, no, sir.

Q. And what did you do with them, make them up into
a train?

A Well, they are spotted at unloading pipes, and we

couple them together, and put air on them.

Q- Alr is for the brakes, is that right, sir?

. Yes, sir.

Q. And what was it your 1ntention to do with them?
A Well, we bring them back to the yard, they go to

be reloaded agein, they have been emptied.
Q. All right, I hand you three small photographs,

Plaintiff's Exhibits 16, 17 and 18, and ask you what they are.
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AL
Ao They are fuel oil tanks.
Q. Fuel oil tank cars?
A Yes, sir.
Q. They may not be identical--
e I think the ones we had were R.F.& P. cars;

these are G.G.X., we have some of both.

Q. These fairly show the kind you were pushing
around that night? |

Ao+ Yes, sir, it is,

Q. On the way back towardﬁ the yard, aftar you mads
up the trailn, put eir in them, the locomotive was at the
rear,.pushing the six tanks forward, ahead of you, is that
right?

A That's right.

Q. As you made that return trip, as I have just

described it, where were you located?

A I was on the lead tank.
Q. Were you on the front of the train?
A On the front of the lead tank.

Q. Front of the lead tank?
AL Yes, sir. |
Q. In other words, you were going forward, there

was nothing in front of you but--no cars in front of you?

A No’ 85-1.0

20074
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Q. Is that right?

L. Thatt!s right.

Q. What was 1t your job to do? -

Well, I'm supposed to--well, in this particular
case, coming to the road I was suppoéed to stop for the road,'

and secure the crossing.

Q. Did you stOpAfOr the road?
J'C‘LQ Yes, Sir .
Q. How did you tell the Englneer, who was in charge

of operating the loocomotive, how to stop? He was right far

from you—Q
A I have a radio, we have walkie-talkie radios.
Q. He had one, you had one? :
A There is one on the engine.
Q. As you approached Dabney Road; what did you say?
AL I brought him down to the edge of the road. I

said, well, "We are two car lengths from Dabney Road; one

car length,” and when we got down within five or six, seven
feet of the road, "that's far enough," he stops.
Q. He stops? |
A. That's right. I get off the tank, walk to the
middle of the road to observe the traffic, and there 1s no
traffic in sight in elther direction.
Q. No traffic, was it darkness of night?

L00YS
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It was at night, approximately 10:30.

Q. So the way you would have observed traffic

is headlights?

fe Yes.

Q. You saw none? | |

A. I saw no lights in either direction.

Q. How long did you stay in the road?

A Long enough to look both directions.

Q ALl right, sir, you went back to the--

i Back to the car, told the Eﬁgiﬁeer the road 1s

clear, not a car in sight, come ahead. o
Q. Did you carry anything with you, in your hand?
A~ I have a rallroad light I use.

Q. Is that red or white?
A. White.
Q  Is it not true in reilrosd matters the white

lantern 1s for you to see with?

A. Yes, sir.

Q. The red lantern is for you to signal motor
vehicles,and what have you, with, 1s that right?

A. Well, we use the white operation to flag.

Q. Don't your own instructions say to signal with
the red for traffic, and the white lantern is just so you won'd{

stumble over something?

Q0076
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A. We don't have any more red lanterns.

Q. That's right, you used to have red 1ant¢rns, and
when you had them you had the white ones at the same time?

A, | Yes. |

Q. What was the difference, just so the Jury will
understand, back when you hed lanterné , between red and white?

N You use both of them when you were flagging, to
gtop traffic.

Q. Isn't red a signal of danger?.

A Well, it is, but in switching and giving signals
to the engine, between the engine and the movements of the
yard, we only used white: we never used red.

Q. That's right, for a trainman; if you wanted to
signal a motorist coming down the road, which would you use,
back in those days? |

A. You have & red and a white.

Q. That's thé difference between them, primarily, red

is for danger, isn't 1t?

A. Yes, sir,
Q. What do you have to take the place of the red?
A. - Ve have fusees. |
Q The fusee burns brightly red, doesn't 1t?
Yes. |

Q. On the night in question, when you walked down

o077
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11t?

the road, did you have a fusee with you?

trainmen said they saw it, would they have been mistaken?

red reflection.

you light -- you take one and strike it against the other.

Q. Don't have to light them, do.you?

A Just llke a safety match.

,Q; How long is it? |

As We have different sizes, you have fivé minutes,

we have five, ten and fifteen minutesf
Q. If you had been inclined tb do so, you could have
pulled it out of your pocket, struck it on the street and throﬁn

1t down, couldn't you?

i 1 had one in my pocket.
Q. You did not have one 11t?
A. No, sir.

Q. - Well, have you testified previously you had one

I may have said that I did, but I was mistaken.
Q. Well, 1f you were mistaken, and the other

A. - He would be mistaken too. He may have seen a

Q. S0 you had one in your pockat?

‘A. - Yes, sir.

Q. How do you light them?

b They have a cap, same as a wooden match, where

{\
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gtood in the street,'was Broad Street to your right or to

I could have.

Q. - If you had done that, it would burn vith & bright

red glare for what, five minutes?
Yes, sir.

Q. I see. Now on the night in question, as you

your left?
fa Broad would have been to my right
Q. To your right?
A Yes, sir.

Q. All right, as you looked to your right then,
generally speeking, towards Broad Street, down Dabney Road,
which we have been talking about as south on Dabney Road--

Yes, sir.
Q. Tell the Court and jury how far you think you
could see.
i Well, Moore's is close to a mile; to Moore's, to

that crossing. |
Q. Do you think you could havé seen all the way to
the qhoss atreet?
I would have seen a car light, yes, sir. I would
have seen a 1ight that far.
Q It's a curve in the road, isn't it?

A It's a 8light bend, yeah, no curve; a slight bend.

¢o6079
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in the road.
Q. There 1s no obstruction?

& There 1s a field on both sides, yes, sir.

Q. You say you saw nothing coming?

A No lights, no car lights coming in either directi# .

Q. Now to your left would be north, see if I'm not
correct; Dabney Road ends a little bit to your left or north,
and then makes a sharp right angle turn to the left, and
bscomes Bethlehem Road, is.that correct?

A. Yes, éir, Overmyer and Georgis Pacific is right
there in the curve. o

Q. How far do you reckon that is to your left?

Not quite as far as Moore's, probably three-

quarters mile.

Q. You certainly couldn't see beyond that?

A No, sir, I could see Overmyer's building.

Q. That's where that roasd ends, but Joins up with
Bethlehem there, doesn't 1t? "

Al Yes, sir.

Q. People could come east along Bethlehem, make a
sharp'right turn down Dabney, near the scene of this accident-

A Yes, sir.

Q. Aftér - you saw nothing coming, I think you said

you got back in the car, told the Engineer to go ahead?

G080
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Come ahead the road wes clear, yes, sir.

Your train sta.rtéd off?

Q.
A That's right.
Q. Do they start off right slowly?

Well, 1t starts off mich as an automobile, 1t's
very similar, T mean, you can--

Q. What was the maximum speed you attained by the
time you heard or felt the impact, or stopped? The train
stopped very soon after that, dldn't he? |

A I was on the lead car, and we were going up a

small grade, very small grade on another curve.

Q. The curve is away from Broad Stz'eet; isn't 1t
Yes, sir.

Q. To the north?
Yes, sir,

Q. A1) right, sir,

And I would say we try to run it around yard

speed, which is approximetely four to five miles an hour.
Q. So you had to go from zero to a maximm speed
of fOur to five? |
A Yes, sir, |
Q. 30 you certalnly couldn't have a.vérag’ed four or
- five, starting at zero, could you? |

N No, sir.

00081



C. OVERTON LEE

RICHMOND, VA, 23219

19

20

21

23

24

- 1t, approximately how long a time transpired between the

Q. All right, sir, tell the Jury, did there come
a8 time you started up, you got across the road and the train
stopped abruptly?

Fie Yes, I was up on the hill when the train stopped.

Q. Tell the Court and jury, the best you can remember

starfing up and the Stopping,
e I'd say between two and four minutes in between
time.A |
Q. Well, is it not trus that the 1bcomot1ve was strud
someplace in Dabney Road?
Yes, sir.
Q. Bedause the car didn't leave the road, so far as

you know, did it, the automobile?

No, sir.
Q; And there were only six cars ahead of you?
A Yes, sir.
Q. You don't think it took six cars, or your car

two to three minutes to go the length of six cars, does it?

.@; I'd say between two and three minutes, I can't
time it exactly, no, sir, I didn't think it would take over
two or three minutes to go over that dietance. |

a All right, sir, now at the time the lead black

»
v

NOTUA AT Borkey-direct | 101

k

tank car that you were on went across the road, there were

CYANONE
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no lights or flares, or signals of any kind once you goﬁ back
on the Cér, is that correct? |
That 1s correct.
Q. And, in #ddition to you, and you had to be
up on the lead car, didn't you?
. Yes, sir. . ,
Q. And there was a man driving the train, jou

called him Engineer; were there two other persons?

A Yes, sir.

Q. Do they have anything to do with keeping that train
going? |

A. Yes, sir, the other Brakeman was on the rear of
the ehgine.

Q. IWhat was he doing?

A. He was riding.

Q. What were the others doing?

Ao Brakeman on the engine, the Conductor was in
the cab with the Engineer. |
Q. What was the Conductor doing?
A He would, mainly he was staﬁding looking out, to
see if there was anything he could see.
Q. To the best of your knowledge, when you started

to go across, you had Brakeman 2 riding on the rear, just hanging

on, and the Conductor, he doesn't wear‘a dark suit like he does

00083
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in a movie, does he?

Al No.

Q Has work clothes on, like you do?

A Yes, sir, |

Q. And isn't it true, on this night in particular,

you had a box or some kind of receptacle in the cab, where
they all three were, where you have fusees in it?

e We carry a supply of fuseea,‘and torpedoes, yes,
sir, |

Q. Would the movement of the train have been impaireq
or in any way made difficult if the man hanging on the rear had
gotten one of those fusees and held it when the train passed
& crossing? He didn't have any buttons to turn or dlals, when
you, as you all went? |

I No, sir.

Q. As he started, from one side, would it have
impaired the train or stopped it from moving if the Conductor,
on the other side of the window, had gotten another fusee and
held 1t?. The train would have still gone across all right, |
vouldn't 1t |

i Yeah, the train, that wouldn't havé stopped the
train, no, sir. _

Q. The engineer was still there to step on the gas,

as they say?
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Q.
upshot of 1t?
As
Q.

Q.

Fie

Q.

five minutes,

A

So they went across in darkness, that 1s the

Yes, sir, went in darkness.

There were no lanterns put out?

No. |

You'had one of them?

Yes, sir;

Nobody was hanging on to one of them?

No, sir. |

If he wanted to, he could have 1it ons of these

fusees, thrown it in the street, and it would have burned

wouldn't 1t?
If he put 1t in the street, it would burn five

minutes, yes, sir.




Borkey-direct

[TR 106] isn't it true the railroad people put the fusees
out?

A. The conductor and myself and»therBrakeman.

Q. Yes. Are you through?

A. Yes, sir.

Q.- Tell me, approximately, how many on each
side of the train, before the policeman got there, if you
recall?

A. How many peopie or fusees?

No, sir, fusees I'm talking about.

A. Well, I know the Conductor, the 6ther Brake-
man and myself, three of us, had fusees, trying to keep
traffic from running into the obstruction in the street.

Q. What would you place them theré for after
the accident? -

A. We hang on to them, trying to direct the

traffic around the engine and the car.

* % % %
[TR 107} Q. I'm going to read to you a part of your
testimony, as it appears on page 37 of that transcript,

starting on line 15.

* % % %
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I asked the questilon,
"q. Tell me about the fusees."
"y I didn't use any fusees that night,
because, as I sald, there were no car lights in sight."
"Q. But the rule said that you are to use
your lantern and fusees to protect a crossing, and you
didn't use any fusees that night, is that correct?"
" A After I left there, no, dr. I had a
fusee, but I didn't leave it there, carried it with me."
"Q. Did‘you light 1t?"
" Yes, sir, |
"Q. How did you light arquee? How do you put
it into operation?"
Top of page 38 now.
", Well, we have a caplon the end of a fusee,
Just like striking a match, an old country match, like
this [indicating] and 1t will light."
And then we will skip down a few lines, save time, down to
line 8 or 9, your answer,
"A. I had one with me, yes, sir."
"Q. Was it 1it?"
"A.  Yes, sir."
"Q.  When did you light 1t?"
"A. When I got to this road crossing."

- 00087
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- the accident?

Now that's different than your testimony right
now, is it not, sir?
A Yes, sir.

Q. I ask you if your memory on the Uth of January,

bt

'72, you think, was better than it is here today, so long afte]

A. I'm a 1little over a year older, but I don't think
it's that bad.

Q- Idon't think it's bad. Which is accurate?
e I had a fuses with me, but I didn't light it.
Q. Wwhy did you say you did?

Aa I heard some talk about I better say I 1lit the

fusee.

Q. You'say you heard some talk about--

A. Yeah, some fellows I worked with.

Q.. - Who did you hear say that, sir?

A My Conductor. -

Q. Pardon?
A My Conductor.

Q. So you said that, because your Conductor--
A Yes, sir, I'm sorry I did.tﬁax; I know it was

wrong. He said it might jeopardize my job if I didn't say that
Q. Did he tell you to say anything else?

" l:\" No [
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Q.

testimony,

AQ

Q.
hear 1t?
A
Q.
A

Q.

you recall,

or the horn and the bell ring. Do you recali--you recall such

If it was ringing, I didn't hear it where I was at.

is that correct?

Now you previocusly testified, at this same time,
that you at no time on that night heard the whistle

do you not?

Well, I recall I didn't hear the bell ringing.
All right, and when the car stopped you didn't

No, sir.

When the train stopped you didn't hear 1it?

I didn't hear 1t,‘no, sir.

And you also testified you never heard the horn,

RSN



23

24

C. OVERTON LEE

e | Borkey-direct 1

RICHMOND, va 23219

Q On the night in question, did you ever hear the
horn blow, prior to the accident?
A. 'Not prior to the accident.

Q. Very well, sir. Now was Mr. Bass your Conductor
that night? a

_A.} Yes, sir.

Q. Was there a light on the lead oil tank car that

you were riding?

Fae The only one, I had.
Q  The lamp?
A Yes.
Q. As you rode along, where wés it?
A.. I had it in my hand.
Q. Was 1t 11t?
A Yes, sir, always at night._

000
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[TR 113] Q. When you got down off of ﬁhevcar, you stopped
the car just—-

A. Clear of the foad, yes, sir.

Q. Just before it got to the road?'

A. Yes, sir.

Q Do you remember some trailers parked‘td your
left?

A. I believe it was two of them there, yes, sir.

Q. That would be on the.side of the train that
was towards Broad Street?

* k% %
[TR 114]:A. Yes, sir.

Q. And were those trailers fairly close‘up to
Dabney Road? | |

A. They were probably 10 or 12 feet clear of
the road.

Q. Of the hard surface?

A. Yes, sir. I didn't measure them, I know that
they were there. That's why I had to walk into the road'
to see. |

Q. You had to clear those trailers?

A. To see the distance in the road, yes, sir.

* % * %
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A. - Yes, sir. _ ' |

Q. Would you have any idea how long that would take
you? ,

A. No, I never timed it, but it wbuldn't take you a
minute. |

Q. Might take almost a minute, wouldn'ﬁ it?

A Mo, I wouldn't say 1t would take that long.

Q. Well, would it take less thap 30 seconds?

A. I have never timed it; I have never timed 1t.

Q It could take-- | |

A Yes, sir.

Q. And you would have to walk gack, g0 up the
ladder onto the platform, and then call the Engineer and tell
him to go ahead? |

20092
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Q. --up to a minute, you think?
A. It could take up to a minﬁte, yes, sir.
Q. And, at 45 miles an hohr,-a car could travel

three-quarters of a mile in a minute, couldn't 1it?
A. I imagine so, yes, sir.
Q. Did you ever look again; after you got back up

on that platform?

A. When I left the road, there was no car light in
sité; | | |

Q. You never testified to that before, did you?

A Yes, sir,. o |

Q.  Did they tell you not to say that vhen you

testified before?
No, sir, there was still no car light in sight
when I crossed that road.
Q Which way did you look?

A Both directions.




Bass-direct

[TR 119] Q. Were you a member of the train crew that was

involved in the collision at the Dabney Road crossing on

September 24,

>

[TR 121] Q. Now take your finger, if you will, and put

> 0 » O » O

19712
Yes, sir, I was.
What was your position or job?
I was the Yard Conductor.
Yard Conductor?
Foreman.
Is' that like a foreman, more or less?

Yes, sir, foreman.

* * % %

on that black rectangle with the "G" on there.

A.

Q. Are you familiar with the building located

there?

A.

Yes, sir.

That's old Goldman Paper Company.

* % * %
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A

Q.

it

Bass-direct . | 124

That is correct. Okay, take your seat. I ask

the bailiff to hand you a document. Mr. Bass, glance at that
and see i1f that's not part of the railroad_Operating riles
that your own railroad people give to trainmen to go by?

Yes, sir, this 1s about the same thing we have.
All right, sir. I ask you not to read it all, it

too lengthy, but read to the jury the very first paragraph.

"At point where employees, .other than crossing

watchmen, are required by rules and Special instructions to prot

| bighway crossings, ved flag by day and red lantern by night

ect
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will be used to stop highway traffic."
Q. Put that aside. Red lanterns by night; now

they don't use red lanterns any more on the railroad, do they?
| R No, sir, I haven't seen one in a long time.

Q. What do they use to take its place?

A We use the white lanterns and fusees,

Q. The white lantern, if you show it up the street,
somebody in a cer might not know what it was, might think it
was a white headlight, isn't that true?

A Yes, sir. _

Q. That's why they have the difference betveen red
and vhite, isn't 1t? |

Yes, sir. |
Q. And 1t's the duty, if I understand, of the

Brakemsn on the front of the train to pbdtect the crossing,
protect the people using the crossing, to expose some kind of

red light, is that correct?

Al It's his--he is supposed to protect the crossing.
Q. Right, sir, what type of red light did he use on
this night?

Well, I saw a light, it looked like from a fusee,
but I couldn't say it was a fusee, because I'm so far away
from him, see, six tanks away from him, I couldn't tell whether

i1t was a fusee or reflection from any[other'light-somawhere.
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) There weren't any other 1ights; were there?

Not as I know of.

Q. You previously testified, you said there vas a reP
fusee? | |

I sald fusee, but the best of my knowledge, I
couldn't say 1t was a fusée definitely, because I couldn't see
Mr. Borkey definitely that far away at night. I saw a flash
of red light, I don't know whether 1t came from a fuses ar
some other 1light someplace. | |

Q. Do you remember testifying in Mr. Humrickhouse's
office, when I aaked you, questloned ycu like this under oamh,_
with 2 court reporter present, on January 1#, 19727

A, Do I remember?

Q. Yes, sir, do you remember?
A Yes, sir, I remember.
Q. All right, I refer to your testimony as it

appears on page 98 of the transcript, and I asked you a
question, |
"a. What happened on that night?"
Starting at line 13, and you answared,
".  When we approached the arossing, the
Brakeman always says, 'that is fér enough' or 'stop here,
"a. Always? I want to know if you remsmber

hearing him say it on that night.

“00‘?’7
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" Yes, sir, on the radio. I saw the flare
of,the fusee we call them."
"Q.  What is the purpose of the fusee?"
"4 The fusee 1s to protect the traffic, the
railroad, to protect everybody. You dse it for protactiun."
", What do you do with 1t2"
| " Stop traffic.”
Do you remember that as youf teétimpny? -
Yes, sir. o
Q. Okay, sir, and then again, I refer you to page
105 of the same transcript. On line 1lva question by me,
"Q. Could you see Borkay?f
Your answer 1s,
"A. I couldn't see Borkey, but I could see the
flare from the fuses.'
"Q. Where was he?"
"A. Out on the end of the tanks on the street.L
Do you remember that as being your testimény?
A Yes,.sir;
Q. Very well, the red fusee then, that you refer to,
is to é.é.tisfy the paragraph of your own rules or railroad ruleT
that you read to us, since theydon*t'hswe red lanterns

any more?

As Yes, sir.

. 0GO2s



" Bass-direct

[TR 128] BY MR. HUMRICKHOUSE:
.Q. Do you know where the R.F.& P. Paint Shop is,
next to.thé crossing? -
iA. Yes, sir.
Q. Go to the diagram and show thé jury where it
is. |
.A. Well, thé paiﬂt show now, I'm>not being used
to no maps-- |
- Q. Are you saying you don't understand the map?
A, I don't--if I seen it oﬁ the‘map; I can't |
tell just where--it's a Goldman Paper and'the Paint Shop |
is right'back in here, it seems like. |
* % % %
[TR 129] Q. 1Is the Paint Shop nearer Dabney Road 6r
neérer Goldman? o |
A. .Yea, it's near Dabney Road.
Q. It's before you get to Goldmaﬁ; isn't it?
A. Yes, sir.
Q. All right.

A. Yes, sir.

* * % %
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in connection--~

A Idldn't tell Mr. Borkey how to testify. |

Q. Did you all discuss the matter of whether or not
the flare was 1it, the fusee was 1it? |

A. Well, yes, we did discuss 1t'sdme. I asked him
if he had a fusee burning. | |

Q. What did he say?

He told me he didn't have one'burning, at one time

ke L
el
.

and he told me he did have one burning.

Q. He gave you two different'stories?
Y Yes, sir,
Q. And you saw a fusee burning?

A Well, now, I couldn't say definitely right now.

that it was a fusee, but I saw a flare.

Q. How.long have you‘worked on the railroad, Mr.
Bass? .
About thirty years.
Q. 1Wéll, you know, Qertainly;'What.it looks like when

330100

Bsssoross
Q. You were--of the four crew meﬁ; you were the boss)
I take it? | |
&. '_ I was the Yard Conductor on that job.
Q. Well, you are the éenior man in the crew?
A | Yes, sir.
Q. Whaﬁ did you tell Mr. Borkey to‘testify about,

s



Bass-cross

(TR 132] Q. Did'you tell him to say anythiﬁg about how
far he could see.down the road?
A. Well, he said--I said, "Borkey, could you
see anything?" |
He said, "I didn't see nobodyzcoming nowhere."
He said, "There wasn't a car in sight nopiéce.“
| Q. Did you tell him to give a distance of‘how
far he could see?
A. No, I did not.
* *k *x *
[TR 133] Q. Well, tell me this, you usually put out
flares, don't you?
A. Yes, sir, we use our flares,.suppbsed to use
our flares at the crossings. |
Q. You are supposed to use them there, aren't
you? :
A. Yes, sir.
Q. Was it for that reason that‘yéu_told Borkey
to say he 1lit a flare?
A. I don't remember télling Mr. Borkey to say

that he
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crossing‘, aren't they?
Not now, they used to but they don't do it now.
Q when did you change the rule? What does that mleT
change? | | | | o
Some time ago they had that on the book 1t wouldn'
be no fusees left burning. |
Q. Has that been since this accident?
‘I think it was before this accident,

Q. You don't know?
Yes, siﬁ.
Q. Hum?
No, sir, I don't know. I think it was before this

accident though, I think.
Q. Well, you made the statement.

e It's on the book at Acca, I could find out. We
have aAiittle board book. |

Q. Have you ever made the statement that the fusee
vas supposed to be lit at that crossing?

, We are supposed to light a fusee at all crossings
at night, particularly if you stop the traffic. Now, so far
as using a fusee 1f there is no traffic in sight, I don't know
the rules on that. If there is no traffic in sight no way,

WSTUALsu e Bass-cross R | 134
RICHMOND, VA, 23219
1it a fusee. .
Q. . Fusee, normally those fusees are left at the

t
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once your train gets across the crossing, why then I don't

- think they use the fusees.

Q. But you used to put them down at the crossings?

A If there 1is ahy traffic conming in any direction, we

put our fusees, or stop the traffic and then we make our move.
Q. | How long was 1t}betﬁeen the time that you started

moving, and you felt the impact? Just a matter of a minute

or 807 | '

. Yes, sir, it wasn't very long; it was very short.

Q. Do you think it would have been iess than a minute?

Well, I don't think it would have been less than
a minute, becauée six tanks is gbout 200 or more feet.
Q.  Would it have been more than a minute?
Yes, it was more'ﬁhan a minute.
Q. How much more? |
Ae I would say it wquld be two minutes or maybe two

and a half, something like that.
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REDIRECT EXAMINATION
BY MR. MILIER: .
| Q. Mr. Bass, I'm confused. Flrst you sald that
building was, and you identified it as probébly looking to
you 1ike Goldman Paper Stock? |
Goldman building is the nearest to where the
accldent happened. _ ,

Q. I thought you sald something different to Mr.

Humrickhouse. ’ | |
Goldmen is nearest where the accident happened, a
the neﬁt one nearer to Broad Street is the Paint Shop.

Q. = Broad Street 1s to the left, as I undersﬁand, the
area--can you see the chert where you sit? Broad Street 1s
here, this is Goldman, as I understand there are no buildings
here, it's open field, bushes and trees. If there is a Paint
Shop, I don't know where it is.

'A.‘ It's just before you get to Goldman's.

Q. Before where? I mean where is 1t bvefore,
north, east, west or south to Goldmen's?

A It's south to Goldmen's, to me.

Q. This way?
Al | Yes, sir.
Q. Is it beside 1t? Is it the same distance from

DabneY-Road?

(6304
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It's right on the side of Dabney Road.
Q. The Paint Shop?
A.  Yes, sir, this 1s the Paper Company, the Paint

Shop, and right on down here to Broad Street.

Q. A1l right, sir, I'm going to show you--I don't
knov why it matters, but I'm confused. I tell you to speak
up 2 little, you are looking south towards Broad?

A. Uh-huh.

Q. This is Gdldman'a, ‘isn't 1t?

A Yes, sir. , | _ | ,

-Q.‘. You go between Goldman's and that huge machine?
Al Yes, sir. | | o

Q Can you see any Paint Shcp.in’ihat ploture?

A. | Paint Shop is on up there. | |

Q. The Paint Shop doesn't play any part in this
diasgram or this scene then, does it? | N

A I don't think it would, not as I know of. It's
a rallroad across there that might warn them that there is
traffic in that area.

Q; Okay, sir, that diagram whare it shows the

| hand-drawn square or rectangle with a "G" is supposed to be

where Goldman is, does it look about right to you?

A. Yes, sir,

0105
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track were some trallers?

A.  Yes.
Q. They were parked near to Dabney Road?
A. Yeah, the yard comes up to Dabney Road, they were

all p&rksd in there.

Q.v As the trelnmen, whether: 1t be-the lsad man,
Borkey, or the last man on the tall as they come down east,
they can't see down to there, right down Dahney Road until the:
face gets out from behind the tractors°

A. Almost on the road.

Q. Can't see through Goldman's? |

A. | No, sir,

‘Q.~ As soon as you get through Goldman you are con-
fronted vith the trailers?

’A. Yes, sir.
Q. Youfve got to be almost out in the road before

you can see?

-

A Yes. |
Q.. As far as the first six cars; théy weren't
1lighted? | |
Y That's right.
Q Any lights at all would have to come from the
locomotive? :
A5 Yos, sir.
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Q Now you said someplace in time, vhether before
or after the accident, I don't think you were sure, the railroad
chmged the rule and instructed you men not to throw the
flares down in the street any more, 1s that correct? Is that
what you said? | |

_A. Yeah, was instructed not to leave no burning fuse¢
on tha.t road crossing. I think the pOLLcemen or Henrico or

0107
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somebody asked them not to leave any more lighted fusees
burning.

Q. Onice a train starts across tﬁe road, by your own
testimony' it took two to two and a half minutes to stop being
on the road, is that right? -

A. I think approximately two minutes.

Q. let's talk about two minutes.

A I don't know exactly. “_

Q. If it was two minuteé, 1et'svséy almes t entirely
the two minutes would be the black -oil cars, the last
little bit would be the locomotive?

A. That's right.

Q. The last little bit is when it attalned full
speed? - |

A Yes, sir,

Q. It's going as fast as it ever is going to get

when the locomotive comes into view, isn't 1t?
A. Yes, sir.
Q Most of the two minutes is taken up with the black
01l cars coming aoross?
,A; Yes, sir.
Q. - 30 the only way you could let a motorist have somé
good advance warning, if they won't let you throw the fusees

down in the road, is for a trelnman to stand there and hold them,

{1108
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this side, one on this side, and the men on the back of the

and when the locomotive comes by, throw them and jump on
there. That could be done, couldn't it?
Ae Yes, sir, that could be done.

Q.  There 1s no rule that tells you not to do that,
is there? |
A. There is no rule tells us to do that.
Q. But there isn't any rule telling vou not to do it%

No, I don't think there is. _
Q. The rule just tells you to proﬁect the public?
A.  Rule says protect the crossing;
MR. MILIER: That's all.
RECROSS EXAMINATION
BY MR. HUMRICKHOUSE:

Q{ Mr. Bass, if you left the man flagging the traffid
to be effective you would have to have one on each side,
wouldn't you?

| A Well, to protect it in the proper manner, if you

are going to leave a men, you would have to put a fusee out on

train would have to stop and take them up, to sextinguish them.

MUTUAL BUILDING Bass-redirect B 141

AL

| Q. If you didn't have a fusee, put & men out to wave
traffic down-- | |
A Yes, sir.
Q. .  You would have to have a.man on each side, in ordgr

G149
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to properly protect--

A, Yes, sir.
BY MR. GARRETT: |
Q. Mr. Bass, you told me a while ago that you don't

light fﬁsees unless you see something coming, I believe you
told me. Did you make this statement in the deposition? You
were asked the question:
| "Q.  If they saw nothing coming, would they

have 11t the fusees?"

And your answer:
"A. Well, usually we 1ight fusees whether we
‘see anything at night or not, at all crossings at night.!

A Well, we usually do.
'-, Q. You usually do?
‘A. We usually do, until they started--
Q. Is that the reason you think,you saw the glow fr

that fusee that night? |
e No, it wasn't any put down that night, I mean ve

didn't pick up any when wve crossed over, there was none there

to pick up.
Q- That surprised you, didnv?c-it?
e Sir? | B
Q. Did that surprise you? o

. [5\- 3 We 11 > no L]

0140
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or red flag by day, and get out and flag the crossing, until--

ASTIASUENE Bess-recross 143
Q.  In view of your rules, and what you said here?
A Well, I will tell you that when we go to a crossihg,

vhen we_étOp at the crossing, if there is'any traffic coming,‘
we get the fusees at night. And, of course, the white flag

Q. Well, here you sald "Well, usually we light
fusees whether we see anything or not."

A Well, I have been up there manj many times and
1it them, and there wasn't a car in sight nowhere.

Q. You usually light them whether you saw a car coming
or not? |
A I have 1it them, yes, sif,'on'many times, and

throwed them out in the street. -

Q You knew it was a dangerous crossing?

A Well, it's a railroad crossing, and it's not
used too much, I reckon; Now Dabney Road, I don't know just
how much Dabney Road is used, but it's a city street, I would
guess; and people does use it, butlit's not any--I wouidn't_aay
it's heavy traffic on 1t.

- Q. - But in your experience, you ﬁsually light them
whethér.you see cars coming or not; that's what you say here?
A Yes, sir, I do. o
Q. And you understand the rules say you should do

that?

06111
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[TR l44j A. The rule says thevcrossing wili be protected‘
by a red light. |

Q. Red light?

A.‘ By night. .

Q. And that red light, you have juSt_ﬁold.ué; is
now a fusee?

A. Well, then, you see, you don't leave that
red light burning there, because it might bléw away into
somebody's building, to burn up a building.

‘ * k X %

[TR 149]

What was your job or employment status?

0.

A. I was Engineer.

Q.' You were driving the train, were you?
A,

I was running the engine, yes. .
* % % % '
- Cecil C. Frayser-direct
[TR 152] Q. You know indeed there were no lights on the
tank cars; were there? .
V.A. I don't know of any lights on the tank cars.
AQ. Your familiarization with that crqssing tells
you at_thé crossing itself there are no blinkers, lanterns,
gates that close or light warnings of any Kind?
A. No, ﬁhére is ohly the-cross”arm.
Q. The crossbuck? | |

A. Yes._

* % % %
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Q All right, sir, I hand you & pencil. We have
got ink on there, red and black, I'm going to hand you a
commion every-day lead pencil, I'm going to, ask you to actually
mark that route, starting at--draw a little oircle here,
a.round the Junction of those two tracks, just drav a little
circle right there. "
-.'g. Right here?

Q. Yes, sir., No, bigger than that, about as big as

006113



19,

20

21

22

23

24

C. OVERTON LEE
SHORTHAND REPORTERS
MUTUAL BUILDING
RICHMOND, VA, 23219

Frayser-direct I . 156

[ e e ———

. & quarter.

for us.

Q.

Q'
1ittle bit.
Okay, thank

That!s fine, now start at that circle, take that

pencil and sketch the route you took, first going backward

with an empty locomotive--just go on, do the best you can do

Well, that won't be but so good.

Well, 1t will be good enough.

And there is another track that goes back in here
You weren't on it, were you? |

We didn't go on it. |

But an "X" across the one you didn't go on.

MR. GARRETT: Wait a minute.

Now reinforce the line, éo we‘can see it a

Pick 1t up and meke it a little heevier going back.
you., |

MR. HUMRICKHOUSE: Iet me ask one question. Do

~ you understand the scale on this map?

THE WITNESS: No, sir.
MR. HUMRICKHOUSE: Look down there and see what

it is, at the bottom.

THE WITNESS: One inch equals 50 inches, 1s that

correct?

MR. MILLER: Fifty feet.
MR. HUMRICKHOUSE: So is it possible the place

you are talking about is off of the map, and was never
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drawn on there, where you'went back up at thé tyhe
| THE WITNESS: Back up here? «

MR. HUMRICKHOUSE: No, the other one.

THE WITNESS: Well, I'm not véry good ét reading
maps, but this track the oil station leads down into is
not far from Dabney Road. I don't know how far it would
be but 1t wouldn't be over the end of that map, 200 fee
I would think.

BY MR. MILLER: o
Q. That would be four inches?

i - That would 'be four mches., o
Q  Well, you didn't draw it to scale?
.xf"t. NO.. |

MR. HUMRICKI_IOﬁSE: That's all.

Q. Let me ask another question, you see the top of
the line? I will put & check mark there, so you know what
I'm talking about, that is the furthest you got away from the
grade crossing, wasn't it, in distance? Is that right? Do
you understand ﬁy question? | B

'-A. Yeah. -
B Q; That's the furthest ybur engine and your crew--
When we went the other side of the crossing?

Q- Yes, sir, after you picked up the empties, you

backed up this way, didn't you° |

(2
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[TR 159] Q. When you looked to your right, as you saﬁé Was
that not t0wards Broad Street?
AL Yes, when I.looked towards my right.

Q. In the stopped position, when Borkey stopped
you, you couldn't see the street, because of the Goldman
building, could you?

A. Yes, sir.

QQ_ Am I correct?

A. I could not see the street.

***X*
[TR 161] Q. How closé were you to the.edQe of the street
when you wére free and clear, éo fhat you.co@ld see?

A. Oh, 50 to 75 foot. | |

* % *x %
[TR.164J Q. Now the railroad rules that YOu are given
require you to use a red lanfern or fusee now, by night,
to protect a crossing from éars, automobilés, is that
correct?. | |
”A. A fusee by night.

Q. Were there any fusees, to your knowledge,

used on this night, before the impact? ‘

" A. I did not see any.

* % % %
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T dontt quite understand the question.
Q. Did you see anything coming?
A When I received the signal to--
Q. No,Asir, after you had started, and as you got
into Dabney Road. |
A No, sir.
Q. You didn't see aﬁy; vhen did ydu first see
anythihg coming?
A¢ - About the time the front of the engine was at the
roed crossing

Q And vhat did you see?

A I seen the headlights of an automobile.
Q. - Where did you first see them?
A. Approximately where the tracks lead into the

Paint Shop, which shows on that scale or map.

Q. Do you know how far that is from the other
crossing? _
A. It would be five or six car lengths. When I

refer to a car length, I'm referring to a box oar‘length on
the railroad, not an automobile, but & car length.

Q. All right, now what did you Observe, 1f anything,
about the automoblle?

A. I observed it was moving at a high rate of speed.

)7

Q. Now explain that to the jury. Wwhy do you say that

46117
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A Well, I could hear the brakes',squealmg on the
automoblle, it was closing on me very fast. It was closing
very quickly, and I feel that I can just Speed——part of my
job.

Q That's what?

A It's part of my job, as running the engine, to

Judge the speed of a moving vehicle.
Q Did you see the car change 1ts course, or go- up

and down or anything, along the road?

A It was vibrating up and down, you could see the
headlights.
'Q. After you saw it hit the first crossing, going

into the Paint Shop?

| A. Yes, sir.
Q. And where did it hit the englne?
A Hit the engine just behind the front trucks of
th#fengine.

Q- Vhen did you realize that it might hit the engine

pis

A When he was about 20 foot from the éngina.

Q Was he still moving along?
A Yes,‘sir.
Q. Slow rate of speed?
W He was moving right fast.
Q What did you do?

3
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A. I went back inside of the cab, for fear that

something might come in the window.

Q. Did you immediately stop?

A. Yes, sir.

Q. What did you then do?

A I called the yard office for assistance, on the

redio, talked to Yardmaster Johnson.

Q. let's go to the chart, Mr. Fragser.
A Yes, air.
Q. And will you point out to the Court and the

Jury the first set of tracks you are talking about?

The set of tracks into the Tank Shop. |

Q.. Into the Paint Shop?

A. Yes.

Q. And that's where you first savw the wtembbile?

A. Yes, sir, somewhere in this vicinity.

Q All right, now will you take this pen and put
a circle and a big "X" around the whole crossing, all around
the whole thing?

A Both sides of the track?

Q Yes, and pu’c an "X" in there. Thaﬁ's vhere you
first observed the headlights of the car?

A. I might clarify something here, if you would like

me to. I refer to that as the "Tank shop," it's now Paint.
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Q.
Al

Q.

A

Q.

A
i%e

figure.
_ 2

avay when you first saw it then?

much as 75 feet from.this crossing wheh you first saw this
car; you said 50 to 75 feet. |

this crossing, regardless of the fact that there wes a
building there, and there were trailers sitting there, you
could ses when you were 75 feet back? | |

There were trailers sitting there. I had just estimated this

| Frayser-cross - = = . .. ....370

You think this car was anywhere rrom>250 to 300 f*ot
Could be.

And you are telling the jury that you were as

Fifty to seventy-five. | |
You could have been as much as 75 feet from

I don't know the exact distance of the trailers.

Weren't some of them as cloée'as 10 fest to Dnhna#

‘They could have been.
They were, weren't they?_ You were there that night.
They could have been thaﬁ close.
Are you saying they were or were not 10 feet from

Dahney Road? Mr. Frayser, you vere therp, you vere the Engine?r,
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now you certalnly can tell the jury how close those trallers
were to Dabney Road that night. You have got the distance of
this young boy down to a tee, now why can't you tell us that
distance with precision? |

A I have made stamements before, I did, I said how
far they were then. Possibly it was fresher in my mind at
that time than it 1s now. That's been two years ago.

Q. Well, what did you say before, hqw far they
vere? |

i I dom't know how far I sald. .

Q. Did you say they were 10 feet from that road'é

A; Idmvtkmmtwwfm*ﬂwywwm,I]th If I
sald 10 foot, that would be nearer correct than vhat I
would say now, becmme I have thought nothing of this thing
for the last two years.

Q. For the last two years; you testifiied just a year|
ago in_'Mr. Humrrickhouse's office, didn't you, s year and four
months ago?

A. January 4, 1972,

Q. Five months then. Well, how far was that tra.ﬂnrr
vere thoae trailers, the closest trailer to Dabney Road?

Tell us how far it was away, give us your best eatimnxe. Ten
fbet? Fifteen feet?

A. I can't give you any estimata, I really don't kno%

-G0G4 21
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Q. And those trailers could have been as close as
ten feet to Dabney Road? - |

A They could havé.

Q. . Then your statement that you were 50 to 75 feet
from Dabney Road when you first saw-this-cér approaching,
that's probably not true, 1s 1t? Do you want to change that
now? Now is the time to change it; do you wvant to leave
this jury with the 1mpression you were 50 to 75 feet from

Dabney Road when you saw this car, or would yOu like to

change that?
A, I belleve I would like to change that.
Q. | we11; tell us now what you are goiﬁg to tell us.
4 Exocuse me, I'm just trying to give you as near

a truthful answer as I know. -

Q. That's what ve are trying to get out of you too,
sir. .
A. That's,and I'm trying to picture it in my mind--I

‘would say I was about 25 foot from the crossing when I seen

the automobile. That I was--
‘ Q You?
| Where I was seatéd.in the odb.
.Q; Not the front of the engiﬁé; but you?

A Not the front of the'enginé, but I was.
Q.- And if this engine~-you have given us a rather

(H)ﬁ i
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precisé figure on that--igs 50 feet long, less 7 feet, you
have the seven foot cab which you are mid way of, you
were 25 feet from the road, the front of your engine would be

almost across the road, wouldn't 1t?

A In the roed crossing, yes, sir

o When you first saw this car?

hﬂi Yes, sir. | |

Q. | Do you still insist the car was five or six

car lengths away when you first saw it?
} A. Yes, sir
Q. Would you like to change that figurev |
a.._ ‘No, sir, the car was approximately where the
tracks lead into the Tank Shop, Paint Shop.
Q. Could it have been closer of further'away?
A No, sir, I don't believe so, sbout where the
tracks lead into--
Q And you'sﬁw when you saw it, 1t was then skidding

you heard the squealing?

A T heard the squealing. -
Q. Did you hear the squealing befdre you saw it?
Al No, I sew it an instarnt before I heard the
BQuea;ing. |
"Q. _,weli, was ité—were you hearing the squealing when
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Q Was 1t after you heard the sq\maling that you
saw 1t dip down? |

A About the same time.

| Q.' You heard the squealing you said something about
you sav 11; dip up and down?

A. Well, no, I seen 1t bouncing‘up_and down on the
railroad tracks, that's vhat I meant by the up and down motion
of the headlights. o

Q.  Is that a rough crossing there?

A Well, 1t's not a smooth one.
Q I ses. Well just about any car would bounce up
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- arossing?

i | Sipy

Q. How long have you been with the R.F.& P.7

A Thirty yeérs this month.

Q. Were you employed with the R.F.& P. on the
night of September 24, 1971, when a collision between a

train and an automcbile took place at the Dabney Road grade

i Yes, sir.
Q.  What was your job position?
A Well, I was supposed to be, I am on that job the |
Head Brakeman. |
Q. I call your attention to the part of the trip jus
before the collision, when the locomotive was pushing the
six empty cars from west to east, going toward Dabney
Road; are you familiar with what I'm talking about?
A. Yes, sir;
Q. As the train rode along, Mr. Fleming, and before
it came to any stop, where were you physically positioned?A
A. I was on the back platform of the engine.
Q. And as the train rolde along, besides holding on,

what were you doing?

LT

A. I was looking around, and that was about all I
was doing. |
Q. You didn't have any physical part to play in

LY % D & s
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making the train go, did yoﬁ?

e No; no, sir. _

. A1l right, sir, do you recall ﬁnen the--scratch
that, please. Do you have a.walkieatalkie radlo, where you
were ip_that position at the rear? -

A Yes, sir. | o

Q. Do you remember Trailnman Bofkéy saying something

about ve are at Dabney Road, stop?

A. Yes, he did.

‘Q. And do you remember the train,stopping?

A, Yes, sir. |

Q. How long would you say it remained stopped, beforp
1t started upv

A. I would say approximately a mlnute.

Q. Approximately a minute, and were you still

continuing to look around during that minute?
A Well, I don't know exactly what I was doing; I

was on the rear platform. I probably was looking around.

Q. - That was about your only duty, wasn't it?
A. Yes, sir.
Q. During the minute it was stopped on the west side

of Dabney Road and you were looking around, did you see a 1it
fusee either in the road or in the hand of Mr. Borkey?

A. I did not.
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After the collision occurred, is it not true that 1it fusees
were put down in the street on both sides of the crossing, to
protect the public from the obstructions that were thsre?

Ao That 1is true.
Q. And where did those fusees come ﬁ-om?'
A. Well, the only one pla.ce they could come from is |
off of the engine. o
Q@ They hava'.a. box in the engixie vhere _they store
them? | . |
A. Yea., sii'.

Q.  And 1s 1t not true they burn with an excsedingly
bright red glare? | | |

A.  Yes, it 1is true.

. MR. MILLER: Okay, sir. Witness with you.
moss-mummou o

BY. MR. nmmcmousn

e  Mr. Fleming, did you hear anything right bsfore
tba collision? .

A, Yes, I héard something that sduhded like brakes,
I msan tires crying--I mean like somebody put on the hrakes
right hard, and the tires made a fuss.

00127



Franck—direct

[TR 196] Q. You are employed by the Richmond,
Fredericksburg and Potomac Railroad, are yoﬁ not?

A. Yes, sir. |

Q. What is your capacity?

A.  Claim Agent. |

***.*

[TR 197] 0. Teli us--you don't have to get tp, I don't
think-~tell us the furtherest distance from the crossing

that the train ever got, and'that would be, of course, on

the west side.

* * % %
[TB 199] Q. Does that not indicate to you, according to
your answer, the train was never as much as.a half a mile;
but a quarter mile, and maybe something in between?

A. Yes, sir, that's what it would indicate, yes.

* * *x %
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the circuitOus route, going up, down, backing up and coming
back?
Yes, sir. ‘
Q. Does that ooincide with your investigstion, as

the approximate route?

I never went into'that}part of it.

Q. You never went into it?
No, sir.
Q. Okay, sir, when you made your estimate of between

a half and a quarter mile distance, do you know the furthest--
can you sée on that chart the furthest pdint from the érossing
that they went, to your knowledge?

A Not to my knowledge, no, sir.

‘Qg Do you have any reason to believe then that
the circuitous route that Mr. Frayser showéd us is

other than accurate”?

A No, sir.

Q.. Now, of course, that's not to scale, is 1t?

vﬂf No. . |

Q. All the activity he drew tnére with the pencil

would indicate very élose to Goldman Paper, ahd, in order to be
& quarter mile, it would have had to have gone considerably
further, wouldn't 1t? |

Foe Yes.
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17 .
Q. Now did you have your own car?
18 R : -
A Correct.
19 '
C Q. And d1d he have a car?
20 : . '
A No.
21 . . - ’
Q. And, to your knowledge, did he have a driver's
22 . )
license? | '
23 : -
A. He had a learner's permit.
24 '
Q. A learner's pérmit, so he could only drive then, if

00430



10
11
12

13

18

19

20

21

22

23

24

C. OVERTON LEE

MUTUAL BUILDING Taylor-divect . - 209

RICHMOND, VA, 23219

: ymvonldlathimdriveyo\mm, fcmexmph, whiloyoum
in it, isn't that the rule? | |
A. Correct.
Q Ormmaymmanvoummmu.mﬁo
drive mich, to your knovledge, at that time?
A He never drove my car.
Q He never drove ymn'car?
A No. |
QL SO,tOyourknm.odp ymdm'tknwwmm
| amdrana caxr, doyou? |
| A It's possible I recall seeing him maybe drive
onoo or tvlce, \mder the msmation of his fath-r or mother,
Q. Kemdoﬁnitol,yaleaxm mdriving at that
'ti.m, hom'twmthqnaharnor 1swhatmm?
A", Correct. |
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Q Do yau have any mconeouan, msol:,
thoacoident, somoantellusmnitoamed?

An. NO, I don' to
Q You have to dopend on \mat paoplo toll you?
A. 'Omﬂé o

_ Q Weu,mhawmmmommmurymzy

” oum»ly, I guess, you sat here, mmmwmmm .
his notes, so I don't know any better than that. I would ask
you, assuming that that's pmohably "a.ocm-au,r :lfyou can remembar
then, what did yod do. after you left Angelo's, at: about
8:09 o' clock, other than stop by.' mndaé‘q houss and m vasn't
'A'. Iftlm-emmotmrphootego,wjmtmmm
rode around in the area.
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"leading up to the aocident?

.

:
Q. Average? Was it ever your habit to have it real

loud?

A. It would be loud in respect to--excuse the expression-

but an older person.
Q. We will excuse you, I know you are right, very
candid. Can you remember then, without belaboring it,

timevwise by me, can you remember any other evénts particularly,

A, No, I don't.
Q.  Now you understand and have been told, of course:

the accident occurred at this Dabney Road oroasiﬁg?

A.  Correct.

Q. Were you, at that time, femiliar with Dabney
Road?

A I had traveled the road quite a muber of times,
yes, sir. | |

Q. It has been suggested by some that 1t is frequently
used as a shortcut, because it angles off between Broad and
Staples M11l Road. | N

Ao A lot of traffic can be avolided by that route too,

Q. Did you use it for that reason?

A. Yes, sir, |

(0133



Taylor-direct

ITR 221j Q. In other words, what is the last thing you
remember, definitely remember? | '

A. Stopping by Linda Atkinson's apartment.

Q. You don't remember after that'anY'more?

A. No, sir.-

* * % %

ITR 222] Q. After ybu, as you approach the accident site,
do you recail that there is a curve in the road?

A. I don't recall approaching thé accident site.

0. I'm ce;tain of that, but I mean from the.
other recoilections, is there not avcurve? 

A. Of course. |

Q. Before you get to the aécident'site,‘were you
aware thét when you got around that curve,éﬁd went on, that
you crossed two or three sets of spur tracks? |

‘A. Correct.

Q. Did you know that at the time?

A. Yes.

Q. And were you aware there were Some signs, the
. usual type'crossbuck sign on the road, and painted in the

street?

* % % *
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fi Yes, sir.
Q. Had you ever heard the horn of a diesel--have
you ever heard the horn of a diesel locomotive, or the

bell or whistle of a train?

As I don't recall any of these facts.

Q. I'm not talking about on the _night in question.

A. Any night.

Q. Have you ever heard a whistle or horn from a
train? | | ‘ |

A No, sir, I have never seen a train on the tracks.

Q. Not talking about right thei'e, I'm talking about

in your 1lifetime, riding in an automobile or walking?

A. Have I ever hsard a train?

Q. Yes, sir, blowing its whistle or horn?

A. Correct.

Q. When you are driving a car, and in the vicinity

of a ﬁailroad track, and hear a horn or whistle of a train,
what do you do?

A Stop immediately. |
| Q. You have already testified‘ iou don't recall any
of the events on the specific night in question, do you?

A. No, sir. ' ' |

Q. . Do you remember anything of the night, any more

of anything than I have asked you about?

00135



20

21

22
23

24

e

C. OVERTON LEE"-
SHORTHAND REPORTERS
MUT.UAL BUILDING

RICHMOND, VA, 23219

; Tayiofééross -

EEd

My question, sir, was,’ do you know how fast you [
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well, we start with line 8:

-certain speed.

vwere driving that night, right before the collision?

he I do not recall. .'

Q. Do you remember making a statement in your
deposition as to how fast you were going?'l

| Now I will read it to you, on page 34, on line 12--

"Q. What is the speed limlt on Dabney Road?"

",  TForty-five." |

"Q.  sir?"

"A. Forty—five."

"Q. How fast were,you going that night, when

you got on Debney Road?" | o |

" I don't know, I would say 45 or maybe. a
‘1ittle more, maybe 50."

. ‘Ybu_were trying to stéy within the speed
- lmito" |

" Yes, sir."

Now, do you remember saying that?

Al ‘Correct.
Q. Well now, which is correct?
A. I said I probably was going; I don't recall

exactly. I never maie a statement saying that I was going anq

Q. Well, why did you say 507

(0137
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i
"
£l

there?
A
Q.
A.
Q.
A

Q.
N j:l.ﬁ

Q.

A.

- They had tra&eled the road before too.

sttention, the fact that there are spur tracks there?

I just said approximately 45 or 50.
Well, 50 would have been above the speed limit.
I guess 1t would have been.

You knew that there were two sets of spur tracks

Correct.

And how about your passengers, did they know?
I'm very sure they did.

Why?

Mike and Judy?
Correct.

What would there be to call it to their

Could you repeat that, please?
What would there be to call to their. attention th¥

Q.
fact that there are spur tracks there?
A. A sign.
Q. Is the road smooth?
A Fairly smooth. )
Q. Either of the crossings féugh?
A. Not extremely. |
Q. Speed limit, you say, waé:45?
A .Correct. L :“' - o

00138



Taylor—-cross

[TR 242} Q. These times that Mike was with you, coming
down Dabney Road, was that purely coming from work, or

was ‘that at bther times, night and day?

A.. Numerous occasions we would take Dabney-Rbad.
Q. Night and day? R
A. Yes, sir.
'****
Taylor—redirect
[TR 266] Q. Have you ever seen an R.F. &,P., or any other

kind

* % % %

- {0139
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of train on any of those crdséings? .

A. . On ths crossing itéelf?‘ -
Q - Yes. | a
A. Never.

LER: ‘Thaﬁfé all.
RECROSS -EXAMINATION

BY MR. HUMRICKHOUSE: |

Q. Ever seen any cars on the siding?

A. There 1is a large yard off to_the'uide of Dabney

- Road, headed-towards Staplas Mill,.énd'it looks like a place

"theyrclaan them, or what it is, that's as ciose-tha:e are

engines over thare, that's all I-héne seen. |
Q@ You kneﬁ they were moﬁiqgae<
A I have seen them in thsvyard, yes, sir.

THE COURT: Anything further?
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MR. MILLER: It happened at night. The Supreme
- Court of that state backed him up and said that he could grant;
a vjiew a.t.da.y. I hav_en't read the case, I don't know on what
it turned. It may have turned on somtmng that didn't matter
vhether Lt was day or night, I just don't know, but I would
say, briefly, as I sald before to the Court, that the
plaintiffs' pleadings are certainly postured, in fact they

are almost llke a bill of particuarg, t,hay spell out the acts
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of negligence and the extra-hazardous facts upon which we

I would ansyer, you know, Your Honor, respectfully, because it

relay. Proof to date has certainly supported that.

THE COURT: Well, supposing that you are entitled
to an 1nst.ruct1§n on the extra-hazardous nature of the
crossing, and, as I recall, that's a matter that depends
entirely on the evidence in the case, as to vhether it's
extraordinarily hagzardous--assuming you were entitled to that
instruction, wouldn't that be all the more reason that the
defendant railroad should have a view?

. MR. MILLER: Well, I guess 1t could be debated.

may be, as I sald yesterday, in the sunshine,in the daylight,
very imnocuous. I have been there; as the officer testified,
at midnight, and it is just slightly different, it is jet
black, very gloomy, you can't see anything. The way the |
hills and the surrounding terrain at nighttime just strikes
me, &8 one individual, that is just vastly different, and it
oreates s different impression at night. And I'm just afraid
if they see it in the daytime, when 1 t looks just like a nice
road, little country road, 1t may crea.ﬁe an impression that
they would not otherwise have, and the impression would not
be one based on the evidence, hut based on seeing it in the
daytime. And T think the cases say that the view is not one tp

create evidence or to make evidence.
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THE COURT: That's true. Now also, the cases are
vefy emphatic that the conditions must be the same.

MR. MILLER: And it's also entifely in your
discretion. |
| THE COURT: But they don't say whether or not'they
mean by that the physio‘al conditions.

| MR. MILLER: No Virginia case, that's right.

THE COURT: I tell you what we do, let me have
the name of this case; We do have an'A.L.R.‘back in our
library here-~.

MR. GARRETT: 85 AIR 2d, at_page 528. The case
is Blewett v. Barnes, And the West citation 10.292'Pao1f10 |

2d 976,

MR. MILIER: Thsat's right.
MR. GARRETT: 62 New Mexico 300.

MR. HUMRICKHOUSE: What did you say the ruling
was‘in there?. |
| | MR. GARRETT: They held although 1t was a
collision with a switch engine, they held that even though the
accident happened at night, that a view by the jury in the

daytime was within the discretion of the judge.
The only thing I would like to comment, I certalnly

agrée with Mr. Miller, and advance.the same argument, that the

cases in Virginia have repeatedly said that the conditions hav?
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to be substantially the same, and the physical setup has to
be substantially the same. And it seems to me that to say
that going out there in the day is the same as what happensed
at night just doesn't make sense.
| Plus the fact, and the burden is on the plaintiffs
to show.these same condltions—-
MR. MILLER: The moving party, not the plaintiff.
MR. GARRETT: The moving party, right. We know

that there were some tractor-trailers parked in the area that

would be in the sight line between the cab of the engine and the
approaching car, and there has beén no effoft to say that tho
trallers are still there, or that they are in the same position
they were at that time. And I think that 1s a vital fact;
it's just like going to an intersection accident between two
automobiles, if at the time of the accident there was a building
on the corner, and since then the building has been removed,
there would be s tremendous difference.  And I advance to the
Court that unless that condition can be somehow recreated, and
I don't know how it could be, really, that you are showing the
Jury something entirely different from what existed the night
of this accident, and I oﬁject. _ _

MR. MILIER: I have one more polnt to make, Your

Honor: you asked me something about the foreign case, I was

getting ready to conclude--Jack just reminded me, one other

00144



C. OVERTON LEE :
SHORTHAND REPORTERS . "

MUTUAL BUILOING ’ ) 281
RICHMOND, va. 23219 -

?ery 1mpprtant element in thils case 1s,the testimony is back
and forth on thls, involves the headlights of an approaching
automobile, whether they can be seen around the curve, and whe
We have gpt direct testimony from one whb‘measured it, one who
is accustomsd to making measurements. That is a nighttime
condition, headlights would be 1napplicable, of course, to
any other time of day. '_
And I have been there since this case started,

since I was retained, I'm just going to aay;I don't think
I'm too far wrong, 25 times.: I have studied the area, been
there with photographers three times, and people, and it's
just 100 percent diffevent. It's innocuouc, 1t doesn't look
extra-hazardous, and I indeed don't think it is, in daytime
conditions, but at nighttimes, it's so'vastly different,
because of everything that is there, that I think it would
create evidence, which it's not supposed to do, according to
Virginia cases.

| If those jurors saw it in the daytime, they may
say it's a reasonable place, they have sign posts up and all
that. You just can't miss it in the daytime; go by there at
night,'and I swear, it's just so completely different, you
wmﬂ&vtkmmiﬁs1mesmaprm

. HUMRICKHOUSE: TmamuthngItmyisI

certainly agree it's within the sound discretion of the Court,

091&5
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there isn't any question about that. And soc was the

introduction of the photographs, which showed objects other th%n

I
the crossing, which Your Honor directed the jury to disregard,:
1

the trucks and vehicles there. That was & scene that the

plaintiff put on, showing the crossing, and in, he sald, the
same condition. Well, we can certainly have evidence that
the crossing was in the same condition now as it was then,
that is no problem. The problem is, if you go at night, |
that's conducting a test ,which is not proper. =
The reason for the view is to assist the jury
in determining the true facts of the case. |
THE COURT: Well, I'm not going to, under any
circumstances, award a view at night. It would either be a
daylight view, or no view at all.
MR. HUMRICKHOUSE: Yes, sir.

THE COURT: I d4idn't mean to cut you off. 5
I

MR. HUMRICKHOUSE: I think we are entitled to thel

view, for the reasons we have already advanced.

_ THE COURT: All right. Well, gentlemen, that 18

l
1

& matter that would come at the conclusion of all of the |
evidence anyway. I would like to read this case, and I will f
have both books in here and on my table out there, so all 1
counsel can read them toc. I will do that either during the }

!

recess, or during the 1unch hour, which would be before ve are

601.%



20

21

22

23

24

C. OVERTON LEE
SHORTHANO REPORTERS
MUTUAL BUILLDING

R‘CHMOND VA, 23219

r

A.

Q.

A
a

A.

Vhile, and then, with this riding around, that's Just,
- guess, when the accident happened. -

any particular thing you did, between leaving the apartment,
after you ate, and before the accident occurred?

MoLauchlan—direct o . 299

well, as far as I know, e rode around a 11ttle
Can you recall any particular place you went, or

No, sir.

Pardon?

No, sir.

. 001477
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Q. Do you remnbar anything a.bout ‘the aocidont?
And, if 80, what? | |

A. Wba.t do you mean, "anyt.hing?"

Q. . Doyoummmbermmhhemgmthowm
ran into a train on Dabney Road on that night?

A I remember everything just befare the scoident
happened. ,
You do remembexr everything?
Just before it,just sbout.
What do you recall before 1t?
We were going down t.he road, you lmov, Just w.ld.na
and everything, and just before, I guess t.hiu vas just dbefore
he hit us, & glimpse or something of & train, That's all I
can remember, : | |

> o @

- 00148
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© F o

'?)0

yell or
A
Q.

Q.

A.
Q.

.A,Q

Q-

A.

o

Scream, or any exclamanations of any kind?

A.
Jury what they sound like.

Q. Have you ever heard a bell on & locomotive ring?

A
you have heard them?
happened, very soon before it happened, as you were going down

Dabney Road, were conditions such that you were able to hear

a horn, a locomotive horn?

Were you close to the train ai;. that point?

I can't say.

Were you injured in the accident?

Yes, sir.

Were you hospitalized as a result of your injury?
Yes, sir.

Do you recall, prior to the impact, hearing a.nyonF

No, sir.
Have you ever heard a diesel locomotive horn?
Yes, sir.

As best you can, describe to the Court and
They are real loud, you can hear them fer off.

Yes, sir.
Can you hear them clearly from the times

Well, not as loudly as the horn.
On the night in question, soon before the acciden

Yes, sir.

(40149
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Q. If one had sounded, would you have been in a
position, in your opinion, to have heard it? |

A. Yes, sir.

Q. On the night in questlion, as you went down Dabney
Road, approaching the scene of the accidant did the Riohmond,
Fredericksburg & Potomac locomotive sound its hox'n?

A. No. |

Q. If 1t had sounded its horn, would you have heard
1t? | | | |

A, Yes, sir.

Q. Did it ring its bell?

A. No.

Q. If it had rang its bell, do you think you would

have been in position to and have heard it?

A. Yes.
Q. What 1s your answer?
A, Yes,

Q. Did you know at the time, before the impact, what
the speed limit was, within the last, say, half a mile before
you got to the tracks? |

A, No ,. sir.

Q. Have you learned, by perhaps going back to visit
1t since, what the speed 1limit was? |

A, Speed limit is 45 miles per hour.

(0150
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McLauchlan-direct - 204

Q.

A.

Q
A.
Qe
A.

Qu

A,

R A

your 1éft?
A,

Can you shed any light, before this Court and

this jury, as to the speed that the Taylor car was going,
within the last, say three to four to five hundred feet

before impact?

I really don't know. He could have been going a

little fast, but if he was really going, I mean, really
speeding real fast, I would have probably sald something.

You probably‘what?
Would have said something.
Did you say anything?

" No, sir.

Did you see any lights, flares, fusees, signals,

lanturns or any other kind of warning device ashesd of you,
before the impact occurred, and I'm talking about at the .
train crossing? '

No, sir.

wWhich way were ybu facing, a8 you rode?

Front.

Were you talking some t0 Michael?

Yeé, sir. |

When you’were talking, was'he Qn»yaur’fight or

He was on my right.
When you talked to him, would you look at him, d

00151
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A. No, sir. |

Q. | Then what did you do, if' you remember?
A. Rode around. | |

Q. Rode around where?

A. I don't know, just all over around.

Q. | A1l over where? | |

00152
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A Down near Broad Street all through there and
everything.
Q. You mean that the three of you rode up and

down Broad Street?
A Not up and down, just all around, just riding

around, you know, passing time.

Q. - You didn't go anywhere élse?
A. No, sir,
Q. Well, did you decide to try to check to f£ind

out what happened to Steve?
A. Well, I guess we were going to ride around a litt
and maybe look for him later, and before that happened, before

we could go look for him, that's when the accldent happened.

Q. You know now what time the accident did happen,
don't you?

A. Ten-thirty. |

Q. Ten-thirty, so you rode around for two hours
and a half?

A I can't say what time 1t was we left that girl's

apartment, see, but we rode around, I don't.know how long it
was, but we rode around.

Q. But Miss McLauchlan, according to your statement,
that's what it is, i1s that your best recollection?

A, Yes, sir.

le,
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saying that.

ll'\.o

in that length of time. And you rode around the city, right?

go anywhere'else except around town.

 McLauchlan-cross | 315
w0 hours and a half; you could get to Norfolk
Yes, sir.

Did you go out in the county?
Not as I know of, no, sir, we just stayed around--

What do you mean, "not as I know of?" You keep on

We stayed around and'rodé around town, we didn't

00154
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Q.  About 50 miles an hour?

A. About.

Q. Well, do you call that fast, or real, real fast,
or what?

A. | I ce.li that fast, but not real, real fast; it's
five miles over the speed limit,

Q. Well, you knowv the speed limit?

A. Forty-five miles a.n hour,

Q. S0 1t's five miles over the speed limit?

A. | Yes, sir.

Q- Why do you estimate it to be 50 miles an
hour? Have you got any reason for that?

A. Well, I can--when I'm in a car, I kind of can
guess at about how fast they ere going. I'm just guessing, I
can't say positively.

Q. . You are guessing about that; you can't say

positively, but you did say, in answer to Mr. Miller's question

he could have been going real fast, I don't know?
A. Well, he--I don't think he could have been going,
I mean 65 miles an hour, but over the speed limit, yeah,
probablj going right fast, but not-- |
| Q. Going faster than he should have been going,
and the speed limit is 45, right?

A. Yes, sir.
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Q. Do you remember‘seeing the train?
Before the acclident? |
Q; Yes. |
A T had a glimpse, just. a glimpse of a train, just

in my mind I had a glimpse of seeing a train or something, be-

fore the accldent happened.

Q. Do you remember seeing any signs out there?

A, weil, there was a RAIIROAD CROSSING sign. |
Q. That was in plain sight, wasn't it?

As Well, it'g right up, 1f you are going real fast

1t would be impossible to stop.
" Q. If you ave going real, real fass, you couldn't
atop? . )
A. But hot real, real fast, I mean if.he was really
speeding, I would have said something to him, but I maan,'but

the sign 1s right before you get up to the train.

Q. One sign. Is there another sign there?

00158
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Q.  Miss McLauchlan, you have beeh rather indefinite .
about this speed thing. You say you were not going real fast,
and you were only guessing that you were going'maybe 50?

A. Yes, sir. |
Q. Well, could it have been less than 507
It could have been.

N

Q. Well, do I understand that as you approached the

area where the rallrosd tracks were, you slowed down from that|

speed? .

A. ©  Not really slowing down. ‘

Q. . Well, you said you were going ths regular speed
by the time you got to the first railroad tracks.

A. _'I'ha.t's vhere I'm guesaing the speed

Q Well, are all these figures you have given, 45, 50,

and so forth, these are all just guesses 'oh your part?
Al | Yeos, sir.

Q015"



McLauchlan—redirect

[TR 326] Q. Now the last question I have to ask you is did
you make any complaints, whilé you‘were driviﬁg, about Mr.
Taylor's speed, manner of driving, or the way in which he
approéched the railroad tracks thét you came to, any rail-
road tracks that night?

A. No, sir.

Q. Did‘you see an& reason or neceSsity'to make
such a [TR 327] complaint?

A. No, sir.

Q. 1If he had been doing anything which you
considered déngerous or unsafe, would you have made a
complaint? | |

| A. Yes.

* % % %
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they had a view of the track for, they said, au unobstructed
view for over a mile. And I don't see how they could very
well not have held the passenger and the driver guilty of
negligence under those circumstances.
in any event, I'm going to overrule thst wmotion.
MR. GARRETT: /And we, of course, except.

- THE COURT: And your exception, of course, and
yowrs, are noted, Buck. And on the motion as far as the
éﬁatutory duties are concerned, I don't think there is going
to be any authority on that, but ln looking at soms of these

cases, they say over and over again, the purpose of the statuﬂe
is to protect travelers, and I don't think, Sam, while you maﬁ
be right, probably that the legislature had not contemplated
at the time engines pushing cars, or the blocking of the

highway, never the less, the langugge I think of the statute
is brought enough to cover this situation and, 88 far as

proximate cause is concerned, I think it would be a jury isuuj,

assuming that there was a duty to sound the bell and vwhistle,
vhich I think is a very close question, but if there was a du4y,
the question of proximate cause doesn't give me as much
concern as the application of the statute does., If they had
sounded the horn or the bell, I think the jury could certainly
find that that would have been heard, and would have put the

people on notice. Of course thsy all had notice of the track

(G1.59
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itself, and‘that's not the point. They certainly had the
crossbucks, and they had the other sign, and they knew the track
was there, all of them admitted that, but whether or not they
were charged with the knowledge that a train was going to be
coming over there at that tims, of course that does not follow.
And had they been given the statutory warning, it seems to me
the Jjury could certainly conclude they would have heard 1it.

And so, for that reason, I'm going to overrule your motion on

that count alsc.

I have also given more thought_to the view, and
I'm going to glve a view, gentlemen. Now I realize the concern
that you entertain about that, Milton and Jack too, about the‘ ;
difference between night and day, but'I think that's a matterv

that could be emphasized in argument to the jury, how much wore
| of a hazard it was at the time, and that the daylight doesn't

really reflect the true danger. I think that would be a.m.tter=
of argument. I think from the standpoint of physical location,
the jury ought to see this. I'm going to give a view and your

exceptions, of course, are noted, unless you want to put some other

i reasons on the record.
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William L.-Wheatly—direct
[TR 379] Q. What is your specific.field of suéervision?

A. Supervisor of Locomotive Maintenance and
Repairs.

* % *x %

Wheatly-cross
[TR 383] Q.‘.What kihd of horniis on this?

A. It has an air horn.

Q. Is it driven by air,.not an electric horn?

A. No, sir, it's air.

Q. Can you give me any idea of the volume of
this horn?

A. No, sir. You mean--

Q. How far you could hear it.

A, Oh, for a mile or better.

| * K % %

[TR 384] Q. Hits one side. How big is this bell?

A. About 15 inches in diameter at the bottom of it.

Q. That's a rather large bell; how far could that
be heard? |

A. _Oh, six, eight blocks.

Q. That's something in the area of a half a mile?

A. I would say roughly, yes, sir.

***_*
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CROSS- EXAMINATTION
BY MR. MILLER: |
Q. The noise of the horn that you de}aoribed a minute
ago for Mr. Garrett; when a dlesel yard locomotive and empty
cars in the train are moving, they rumble and make a cérta.in
amount of noise, just the moving of the train, don't they?
A. Yes, sir. | |
Q. You have heard this very horn after the accldent,
and you said it was working good? | |
A. Yes, sir.
Q. In your opinion, what did you _s&_y. you were,
Supervisor of Maintenance and Repair?
| A. Yes, sir.

Q. If the engine was rumbling aldng, moving, making

the usual noise jostling along as I have described, and the air
horn sounded, and the bell, what do they do, ding--would a trainman

do you think, be able to hear that on the train?

A. A trainman?

Q. Yes, air.

A. Yes, sip.

Q. | At any place on the train, assuming the tra:!_.n is

81x cars in addition to the locomotive?

A. As far as the horn i1s concerned, yes, sir. Now

00162
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Q. The horn, that air horn is--how long 1is 1t2
A Oh, 24 inches. |

Q. CIs it activated by a diaphragm inside?

A. | Yes, 1t 1s. |

Q. And what 1s the diameter'of that diaphragm?
A. About six inches.

Q. It's a large horm, isn't 1t?

A. Yes, sir.

Q. A 1arge diaphragﬁ?

-A. - Yes, sir.

Q. It's particularly designed so yoﬁ can héar it for

a long wayé, cant't you? |
A. Yes, sir.
'MR. MILLER: No further questions.
MR. HUMRICKHOUSE: No further questions.

(Witness stood aside.)

W. M. TRIBELE was sworn, and testified in behalf

of defendant R.F.& P. Railroad, as follows: -
DIRECT EXAMINATION
BY MR. HUMRICKHOUSE:

Q. Please state your name, age and ocoupation.
A, W. M. Tribble; 55 years old; Trainmaster, R.F.% P

Q. Briefly, what is the position of Trainmaster?

(0163
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of trains, terminal agenoies, supervision of train crews, and,

-

A. Trainmster has direct supervision of the operation

in general, the operation of trains.

Q. Do the rmiles regarding the operation of trains

come within your jurisdiction? |
A. The intorpretation and enforcement of those rules,

and supervision to sese 1f they are abided by, carried oﬁt by

trainmen. | |
Q- Now, Mr. Tribble-
A. | And enforceable |
Q. Mr. Tribble, it's in eovidence there was a

locomotive, No. 91, at Dabney Road orossing in Henrico County
with four members of the crew on 1t, doing some switching
operations. Will you tell His Honor and the gentlemen of the
Jjury why there wer@\fsur men on there?

A Our train and engine service people are represent%d
by the Brotherhood of Railroad Workers representing the train
erew; the Btotherhood of Locomotive ngineers representing the
engine orew, and their minimim reguirsments would be a four man
oraw on this job, 30 that's why we have the fourlmen on this job.

Q. And what would be the four men?

A It would be an snginesr, running the engine, a

conductor-foreman and two brakemon.

Q. What is the function of each?

¢0164
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A. Well, to start with, the engineer, of course,
his function is to operate the engine, and there are some miles
that make him responsible, to a certain extent, for supervision
of the crew, along with the conductor foreman. But his pfimary
responsibility is to operate the engine. |

The conductor is the foreman of the Job. He
plans the wprk, receives his instructions for the eight-hour tour
of duty from.the Yardmastef, and then supervises his crew to
see that the work 1is carried on according to the instruoctions
of the Yardmaster, and then, within the scope of the operating
rules.

Q. | How about the brakemen?

A, The two brakemen, they are the laborers, you
might say. They do the job, switching dars, throwing switches,
applying brakes, anything that's necessary in connection with
physically performing the work, that's their Job.

Q. Well, in connection with crossing a highway, do

they have any specific duty?

A. Yes, sir.
Q. What 1s that?
A. Well, we have different situations in crossing

highways. Of course at a grade crossing with through station tg-

station movement--

MR. MILLER: Your Honor please, I object to this
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respdnsibility of thé crew members would be to protect the
highway crossing. That is, their responsibility would be to
stop any oncoming traffic,before they proceeded over the cerossin,
~That would be the responsibility of the entire crew, the
conductor and the two brakemen. But normally the conductor
would instruct one of the brakemen to do this, perform this

Job, and he would have to see that any oncoming traffic was
stoﬁped before he proceeded over the orossing.

Q Well, once he started procesding, what 1s he
supposed to do?

A.  Once he occuples the crossing, he isn't supposed |
to do anything except go on with his movement. Normally he woul
be riding the engine, if it happens to be the engine, or 1f
he was pushing cars, normally he would be riding the lead end,
and he would continue on with the movement once he got the
crossing ocoupied.

Q.'v'» Do you know the number of the rule regarding

protection of crossings?

A. Yes, sir.
Q.  What is it? |
A. I Imagine you would be talking about Rule 103,

which 1is highway protection.
Q This 1s the one there has already been testimony

2 .

d

about. Will you read the first part of it as it is now in
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effect.
- Q. Read. the rule as it 1s now in effect.
A. "At points where employees, other than orossing

watchmen, ‘are required by rules and special instructions to
protect highway crossings, red flag by day and lighted fusee
by night will be used to stop highway traffic.”
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was to the leading form, I think, but at any rate, go aheid,

he has asked the question.

A. The duties of these two men, or the three-men orew,
the conductor and two brakemen--leave the engineer on the
engine-~as they approach a crossing such as Dabney Road
crossing, their responsibllity is to protect any anooming
traffic. Now, by doing this, they come up to the crossing and
stop, and 1f there is any oncoming traffic, it is their
responsibility to stop that traffic 1if they want to proceed.

Now they can certainly sit there and wait until all oncoming |
traffic has passed, and then, when everything is clear, they §
wlll proceed over. However, if the traffic is so heavy that the%
can't wait forever, and it's necessary to proceed, they have to i
stop traffic. And in order to stop traffic, they use a red flagi
by day and a red burning fusee by night to stop this traffic.
And then 1t's only when the traffic is stopped thét they are
allowed to proceed over the crossing.

Now, as the crossing 1s occupled, we do not
require any further protection. The train crew members proceed
on with their movement and, of course, once the crossing is
cleared, they are gone and 1t's forgotten.

MR. HUMRICKHOUSE: Thank you. You mey examine.

MR. MILLER: Who goes first?

THE COURT: Well, T think ordinarily, I believe,
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' Tribble-cross - | . 30&

Q.
testimony?
A.

Q.

A.

Once you get the foot in the door, 80 to speak,

you give no more concern to oncoming cars, as I understand your

Once we ocoupy the orossing.

Ymi could care less about whéther any ocars are

coming, regardless of the natux?e ‘of the orossing?

Wedonotrequireourmntodoanyhmngﬁu-ther

toward protecting oncaming traffic.

00169 -
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Q. And 1t's your position, I think, 1f I understood
f you correctly, and I want to, 30 correct me if I don't have it
right, but 1f I understood Jou correctly you were telling about
the union requires four men, not the railroad,'and I think you

were trying to say you don't think really four men have to

be there, but for union requirement, is that right?
A. I didn't say that; T was asked why we had four menp
Q. And you said because the union concract, minimum |
requirements make you, 1f I understood you correctly? : 5
A. | That's the answer. |
Q. Are you saying the railroad, 1f there wasn't any
union in the world, wouldn't have four men?
A. I don't think I can answer that, for management.of

the railroad.

Q. Why d1d you answer that's what the union required?
A. Beczuse that's why the four are there.
Q. You don't know whether the foup would be there or

not, if the Union didn't require 1t?

A. We have operated with less than four members, when
it was permissible.

Q. Well, let me ask you your opinion then, do youvthiﬁk
on Dabney Road, that 1little empty oil car operation, going_ﬁp to
the o1l station and picking them up, bringing them back, do you

think that requires four men?

ﬁ@i?@
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A, . No, sir.

Q.  You do not?
A. No, sir.
Q. Well then, since the four men were there, because

the union made them, and since you don't think they were
required to be doing anything,there wouldn't have been‘anything
wrong with them standing in the street with little fuseses, the
two you didn't need, until the train completely cleared the
crossing, would 1t? _

A, I wouldn't see any point in them.doing it.

Q. . I dian't askvyuu, sir, whether you saw any

point; I'm saying it wouldn't interfere with the duties of the‘j
extra men, because they don't have any, is that accurate? ;

A. If you are asking me whether these mén were avail%ble
to do that if 1t had been necessary, yes. i

Q. I'm not asking you about any neceséity, I'm

|
|
|

asking you a simple question, Mr. Tribble. You have said to |
the Court and jury the unlon required four men, not the naieraé,
and you didn't think on this particular little job four men werd
necessary, ‘We agree that's what you testified so far?

A.  Yes, sir.
Q. I asked, would it impair the movement of the train

of the unnecessary men we just established were unnecessarily

required by the union, would it impair the function of the train

00074
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‘honest best to answer the question: one man had to be on the

| what you are saying they should do, 1t wouldn't have Impaired

~train started, couldn't 1it?

any, if they stood on esach side of the train, one facing north,
one facling south, with a 1ittle fusee in their hand, until
the train cieared the crossing? Would that impsir the movement
of the train? 7 |

A. To this extent, and I'm certainly going to do my

lead end, you understand, this man doesn't have any seat to

sit down, he has to position himself on the leading car;

the other man had to have a place to ride, so hé was on the bacg
of the engine. Wow, 1f these men had chosen to do so, and had 5

' |
stopped that movement and walked six, seven car lengths to do |

the movement of the train any more than just the time that it

took them to walk up there and--
Q. And 1t would have afforded safety and protection

to oncomiing traffic that came around the curve after the

A. I couldn't say.

Q. Why couldn't you say, sir? You have seen a lit
red fusee, they are very very bright, aren't théy?

A. That's right. |

Q- Why couldn't you say whether or not that would

afford some safety to an approaching vehicle?

A, My Job is to enforce operating rules, and these

s ir
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meh were carrying out the operating rules of the company, and I
didn't see any need for them to go beyond that.

Q. Let;s talk about the rules a second. You read
the first paragraph of Rule 103, and 1t was read yesterday, and
it says tmt tﬁevrailroad employees are required to protect
highway croséings at night with a lighted fusee to stop highway
traffic; 1s that correct?

" A. If it's neéessary to stop highﬁay traffioc.
Q. Where does 1t say in there, "if 1t's necessary

to stop..."? Just find the word for me. Read the first
paragraphkagain to the jury, of Rule 103. |

A. "At any point where employees, other thaen crossing
watchmen, are required by rules and special instructions to
protect highway crossings, red flag by day and lighted fusee by
night will be used to stop highway traffic."

Q. That's all 1t says, doesn't 1t?
A, That's all 1t says.
Q. - Now you testified a few minutes ago that--I can't

repeat your words exactly, but something to the effect that

once & train starts off, they have no further duties in this

regard, 1lsn't that what you said?

A.  Once it occupies the crossing.
Q. Well, what does that mean, once it starts?
A Not necessarily, once they occupy the crossing |

e eeeemer e
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with any of thé equipment.

Q  Well, let me put a specific example to you,
because we are really only concerned here with one example:
on the night in question, when the train with the locomotive
in the rear, pushing six black,empty, oil cars, no lights on
any of them, came to an unlighted crossing, at Dabney Road,
and stopped, and Mr. Borkey got off, went out into the street
and looked both ways to see if any traffic was coming, and he
saw none, at that point the train was not occupying the
crossing, was it?

A. No.

Q. Once he got on the walkie-talkie, "Let's gb," and |
they started up, and the first car got into the public highway,
I think you are trying to tell us it then occupled the crossing?

A. _Right.

Q. And 1t continues to do so until the last car,
and in this case it would have been the locomotive, gets off the
public highway?

A. Yes, sir.

Q. Show me anything in these ruies that says anything
about while it is occupying the highway it is not necessary to
protect traffic. Just find it for me.

A. Well, of course, I don't ¥now that I can explain

it any more than this.

0047
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[TR 401] Q. I don't ask You to explain it, it says what .
YOU are supposed to do in the first ﬁaragraph You read to
Us; at night /Ou use a lighted fusee to stop h?ghway
traific. Just fing fe anything in the rules‘th;t would
lead anybody who'can read to think You don't have to do it

”once they start, once they occupy the réilroad Crossing.
In railroad ianguage, find it; ierg not there, is it?

A. Well, of course we-~ |

Q. Ssir, is it in the rule, written in the rule?

A. Just when they start ang when they stop is

not clearly written in the rule,
* ® % ow
Lawrence B, Cann, Jr.-direct

[TR 405] Q. 1 that capacity, are You familiar with the
development of Débney Road and the industrial area around
Dabney Road? | '

A. ¥es,‘sir, I am. I was Chief Engineer at the
time it was developed.

¥ % % w

- [TR 406] Q. Dig you work in cooperation with the County
of Henrico in establishihg the road? |

A.  Yes, sir, I did.

Q. Did they-~-

A. This was a joint venture. .

Q; Did they give you any,instructions as to the
type of railroad Crossing warnings you should pléce on any
of the crbssings?

* % x %
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1t was buillt, because this is standard procedure.

|
f
| o
A. We were given no specific instructions as to the
crossing protection. |
Q. Have you ever been given any by them?
A. Well, we have a number qf crossingslon the
R.F.& P. system in the county.
Q. Henrico County, let's 1limit it to.
A. Henrico County, the law requires that the railroa?
(

install crossbuck signs, and the county installs the warning
sign, which is a smaller sign with the X across, black on yellow
with RR. And those were installed at this crossing at the time

304G
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_mth;s”suit?

Q. Would you state, for the Jur&, your name, your
present address and present occupation?

A. A. T. Dotson, Jr., R.F.D. 5, Box 284, Richmond,
Virginia; County'Enginaer for the County of Henrico._

Q. What are your duties as County Engineer for the

County of Henrico? *
A. I'm in charge of the design, construction and i
i

maintenance of all county highways.

Q. Does that 1nclude construction of warning signs,
et cetera, of all highway signs used? }

A. I have jurisdiction over all traffic signs |
" I
erected, subject to the laws of the State of Virginia. |

Q. Are you familiar with the crossings on Dabney
Road in the County of Henrico, where the R.F.& P. tracks cross
that road?

A. There are a number of crossings of Dabney Road;
are you speaking specifically of the one at Goldman Paper

Company”’ . |
Q. Yes, sir, are you familiar with the subject of

g1y
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A I am familiar with 1t, somewhat, yes.
Q. Are you famillar with the site or'crossing on

Dabney Road at which an accident occurred on September 24--

A. Yes, I am.

Q. You are?

A Yes, I am.

Q. What requirements has the County of Henrico

established for warning devices at that particular crossing?
|
A. Well, of course, the warning devices are establispsd
by state law, and the railroad is required to erect and ;
?

maintain the cross-arm sign at the crossing, and the county 1s

[ reqdired to erect an advance-warning sign.

Q. ~ Would you describe to the jury that advance-warning

§ sign that the county has maintained and erected?
' | Al It's a round sigh that indicates railroad shead. :
| Q. And would you describe the sign which 1s requireq,
~ that the railrosd maintains and erected? | g

A It's the standard railroad crossbuck that's 5
erected at all--by law--crossings within the state.

Q. Now, 1is that the only requirement for signs or

devices that the County of Henrico has established at

this particular crossing?

A. - At this particular location, yes.

|

Q. Sir can you come up to the chart with me, and I,
0oy
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warranted the establishment of additional signals, in your
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Q. My question to you, sir, was, in your opinion,
have you ever thought that it was necessary that there be
any signs or warning devices used on Dabney Road, other than
the three that you have just pointed out to the jury?

A If you are referring to the establishment of

Q. Yes, sir.

A. There is a definite mark that hes to be established
for those, and.we do determine, from‘our staff in our Traffic
Engineering Department when thbx is justified; and when it is
justified, we initiate the procedure which would lead to the
establishmant of an eléctronic signal. |

Q. All right, sir, if you would, speak to the Jury.
Have you ever determined that situation on Dabney Road

departmaht, that you have just described?

A. No, we have not.
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Q. Do you require, as County Engineer, that there
| be painted white X's on highways before the 'crossing?

A We do paint advance-warning on our pavement,
on the maln roads. _

Q. And this is done by the County of Herrico?

A. Right.
Q. Can you point out for the jury, on this drawing

we have, approximately 'where the X mark is?
A. Normally it's 15 to 20 feet from the tracks.
It's just a double white 1line with an X that says RR on the

pavement.

e - .
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MR. MILIFR: The plaintiffs would move the
Court to strike the evidence of the defendant R.F.& P,
Railroad on the issue df vhether or not it complied with the
statutory signals, as they applied to the bell and the horn;
not, of course, as to ceusation, as the jury will be properly
80 instructed. The trainman Borkey, who was the trainman
examined by the plaintiff, and who was the brakeman on the
lead car, testified he didn't hear anything, and, because he

was on the first car, of course, he was 250 feet away, and

the engine rumbled. And I then asked whether he heard anything

when they stopped, he sald no, and he heard no horn.

MR. HIXON: I believe the evidence in the case,
Your Honor, 1s there is no evidence that the horn or the whistle
was heard. It's all negatlive evidence in the sense that severpl

vitnesses who have testified have sald that they did not hear

£

G161
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[TR 425] THE COURT: I believe the only evidence in
the case is to the effect it was not blown, and i_will'
sustain the motion, and your excéption, of course, is
noted. | |

MR. HIXON: So I understand the motion, it
has to do.with what, Your Honor?

THE COURT: With the statutory signals, which
would only leave the question of proximate cause for the
“jury.

**.**ﬂ
[TR 426] MR. MILLER: My second motion, I.wouldbm$ve
the Court, as a matter of law, to rule that the plaintiff,
Michael Wayne Nelms, be deemed free of any contributory
negligence. I make that motion based on the fact that the
only evidence in the case even suggestive, even remotely
suggestive of any wrongdoing on his part‘would'be the fact
he was a passenger in the éar.

I state to the Court I have read}perhaps‘a
hundred Virginia cases, and every one I have ever found

made good

* % % %

00182



“HORTHAND REPORTERS 42'7
MUTUAL BUILDING f
F'CHMOND, VA, 23219

common sense. It's like the ones we discussed earlier today,
when Mr. Garrett made a similar but not identical motion on
a similar subject, and that is where the passenger had every
opportunity to see, 1like the driver did, normally it's

atva right-angle crossing, brosd daylight, and thsy can look
elther way, right or left, up the track, and see the train
coming 1ike a half mile or whatever. I have not found

any cases which would expect a passenger to do more then the
driver did in this case; namely, it was at night, the passengef
wvas not expected to be in control of the car. That's the law
in this state, he was not éxpected to assume that his driver
was not driving good, unless and until something came to his

notice. There is no evidence of that, and it is an

uncontroverted physical fact in this case that the driver, fro@
his headlights I presume, saw the train or sémething to make |
him slam on his brakes back 159 feet plus reaction time away :
from the train.

" THE COURT: Well, Milton, I'm going to overrule i
your motion for this reason: that there is evidence with whlcn
the Jury could belleve the car was going 50 miles an hour,

approaching what was known to be a railroad crossing, and I

think from that the jury could find, and there 1s further evidence

he made no complaint about the driving, and I think the jury
could infer from that that he should have made, knowing that

00183
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the crossing was there, a.lthough he didn't know that the train
was approaching, that he could have made some .complaini. 1
think, tho{zgh it's not a strong ca.se by any xﬁa.nner or means,
I think it's enough to take the question to the jury, and I
overrule your motion. | o

. MR. MILLER: Very well, exception noted for the

ressons stated.

£0184
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June 15, 1973

Fourth Day

(The Court, counsel and the reporter retired to
chambers at 10:00 a.m., and the following proceedings

were had: ) -

THE COURT: Iet me say something, before we
start. I worried about this thing last night, and I came down
at 7:00 o'clock this morning about it; that's on my ruling
yesterday that the signal, the statutory signals were an
element in this case. And I have come to the conclusion that
that's going to be just a bullt-in reversal if I do that. I
say that for this reason-- ‘

| ‘MR. MILIER: If you do what,vsir?
| THE COURT: You know, yesterday they made the
motion that the statutory signals -- |

MR MILIFR: Shouldn't be a. part of it.

THE COURT: Should not be a part of it, right,
and we had argument on that, and we could find no csses directly
on the point. They took the position that that statute was

applicable not to this case, but to a case of a train actually
approaching a crossing in open country, and it was not intend%d
to cover a situation of this.sort. We had no suthority on that.

In view of the fact the statute used the word
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"crossing", I felt it meant what it said, any crossing;
any train, outside of the clty limits, apprdaching the
crossing, no matter whether 1t was shifting, or if the yard
happened to be close by, and crossing_the‘public highway,
even a shifting operation, it would apbly. 

Thét was my firstlthought, and‘I ruled it
was an element in the case, and I have-been able to find no
cases directly on that point, but it seems to me in this
case that it should'not‘apply, the statuﬁofy'signais, for
several reasons: | | | v‘

The first point is in going out and taking the
view, I have forgotten exactly the measurements in evidence
on this, but I'm not at all sure that that train even, if it
had started through and was going to be a through train, and
had gone right on across the crossing, I'm not sure he would
have had1300 vards--

| - 'MR. MILIER: Yes, sir,:thé evidence was quite
clear, from Mr. Franck, the Claims Agent,-Who made sworn
answers to interrogatories that the furthest point back from
the crossing was less than a half mile and more than a quarter
‘mile. Even a quarter mile,.the smaller of those figures, is
longer than the yardage you measured. wé are dealing with the

length of the train at 255 feet, by stipulation.

THE COURT: I wes first speaking of the entire

(0186
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distance.

MR. MiLLER: Well, that's the evidence, and the
entire distance, of course--

THE COURT: Well, here is the thing that I
think really, to my mind, is conclusive, and that 1s that
this train comes to a full stop, there 1s no question in the
evidence sbout that, Milton. |

MR. MILLER: Right.

THE COURT: That's uncontradicted. The men got
out and made én inspection of the highway, and says that he
saw--whether he didn't keep a proper lookout, of course 1s one
element in the case, but he came to a cqmplete stop at the
highway before starting across, and then started across and
blocked the highway, and the accident resulted. And I
don't think that this statute, by the greatest stretch of the
imegination, could be held to apply to a situation of that

sort.

I just can't see 1t, and 1f T inject that into

the case, T just create error; it's reversable error without

any question.

MR. MILLER: We don't want any reversable error,

at least the plaintiff doesn't, unless he loses.

THE COURT: As I see it, the whole case bolls

right down to this: 1f the railroad is gullty of negligence,
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1t 1s that they blocked the highway; it was a dangerous crossing
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_was:a dangerous crossing. I don't think the statutory signals|

and the two things they did not put out--they dldn't take the
steps that they should have taken to have warned oncoming
traffic of the existence of that train blocking the highway.
| And, Number 2, that they didn't keep a proper

lookout. And to have gone ahead into the crossing, even
though the way was clear, I think the testimony was that it
was some two minutes, I belleve, wasn't it?

MR. MIU_ER: That's what he said.

THE COURT: And that he should have,the Conductor
or whoever was in charge, certalnly should have known that
even though the coast was clear at that time, that in two

minutes, a vehicle, completely out of sight,could have come

down the road, and, under those circumstances, it was absolute
I mean the jury could certainly find that that was.the rankest
negligence, in not having that,.plus the fact the man had

the fusee in his pocket.
But it seems to me that that is the lnvolvement

or extent of the plaintiff's claim, they blocked the highway
without giving warning when they knew or should have kmown

the road was heavily traveled, and they should have known it

part of that would apply to a train outside of the city limits--

I don't think thet that is applicable.
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MR..MIILER: In view of Your Honor's ruling, I
would certainly be permitted, would I not, that, because if the
statute didn't apply becsuse of the peculiar situation, still,
in the exercise of ordinary care, for the sake of ordinary cark
crossing, they could have blown the horn and rung the bell?
I'm not'fdrecleed from mentioning it? |

| THE COURT: Well, you are not to mention the
statute, but you can mention that,among the others. Because
if the statutory duﬁy doesn't apply, then I don't,think that
that should be brought in the case. But_thé instruction I'm
going to give, on the dangerous crossing, 1t leaves a number
of optlons open. They could blow appropriafe signals_if they
want, although the Corporation Commission h@sn't required
it, but that doesn't relieve them of the duty of taking proper
steps to protect the public in a situation of this sort.

I think you could argue to them in many different
ways, that they could have sounded the bell and blown the
whistle. |

MR. MILLER: That's what I wanted to know: I'm
still permitted to use that as an exsmple of safety?

- THE COURT: Any warning. It's up to the jury to'
determine whether or not they had that duty, but I'm going to

rule out the statutory signals, because, as I say, it's given

me a great deal of trouble, and I have tried to find some case%
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helpful, and I can't find one.

MR. MILIER: I haven't found one on it.

THE COURT: T don't mean just Virginia, but I'm
sure the question must have come up somewhere else. This 18-;
I'm not arguing the point, but the'samé_argument, it seems to
me, could~be made--1 don't think this 1s a switching operaxion
but 1t would apply to any switching operation in the yard

that had a public highway they traversed, it would mean they

had to give the statutory signals for 300 yards. And, granted

this distance, they may'have had distance, it's perfectly
feasible the switching operation, wheré t5e'yard orogses |
the road, it may not be able to apply. ' In any evént, I'm
going to withiraw that as en element in the case.

MR. MILLER: A statutory element.

THE COURT: Yes.

MR. MILIER: I must respectfully note_mw exceptio

[=]

to the ruling of the Court.
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THE COURT:

record show that you object to my refusal of--in addition to

Now, to save time, Milton, let the
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your other objectlons, you object to my refusal of every one |
of your instructions relating to your statutory duty. _

MR, MILIFR: I so move the Court to note my
exception.

THE COURT: "A" recelved, no objection.

"c", bell énd whistle, refused, éxcéption rnoted for the
reason stated by plaintiff. |

Now, "D" with the first line taken out. |
"The Court instructs the jury that 1t was the duty of the defep-
dant raiiroad, in the,operétioh of its train, to exnréise |
ordinary'care. Now this,“l. To give adequéte, fe&sonable'
end. timely warning of the approach of its train to the
croésing." I think instead of "approach of its train to the
crossing" it should read "give adeduate, reasonable and timely|
warning of'the presence of its frain on the crdssingi"

MR. MILLER: T don't object to that language.
I will simply except to the Court changing the instruction,
for the reasons previously stated.

THE CCURT And keep a reasonable lookout for
vehicles approaching the crossing, and then I'm striking out
3. I don't know that--there certainly wasn't any specific
duty on them. It might be that that's one of the precautions

that fall under that general duty to wern the publiec, but I

don't think that I can tell individuals that they have to

0192
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‘the first one, that 1t's the duty of the railroad to glve

maintain a light on the lead car. It may have been in the
exerclse of reasonable care, you can argue that, that's
one of the things they could have done. Now, with those

changes, what have you to say?

MR. HIXON: My problem is directed more toward

some type of warning. It's our position there is no duty,
other than the statutory duty; and the presence of the train
is, in and of itself, enough; £he way it reads now,
to give adequate, reasonable and timely warning of the presencL
of the train on the intersection, on ﬁhe crossing. 'Thevonly
duty, I would think, is set forth in this Instruction X, to
exercise reasonable care under the circumstances. This
implies further we have to give a warning.

THE COURT: T think this is wrong in this respect,
Milton, this should be, "If they find 1t to be an extra-dangemous
crossing...” | ' |
. MR. MILIER: No, sir, that's not the law. The
lav is that even where the statutory signals wéuld apply, whi#h
you have ruled they don't--I don't méah to argue the point--
this instruction is still the law. I thought it was sou
well known 1t wouldn't even be debated.  The instruction

is 35.04, common law duties, right out of the book: first,

to glve adequate, reasonable and timely warning of the approa% oo
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.this case, 1t wasn't the approach to the crossing, that

Af you find such and such facts, and we had to go out and put

THE COURT: The trouble is, that's the kicker in

wasn't the thing that caused the trouble, was it, the approachp
It was the presence.

MR. MILLER: Well, if they had given timely
warning of the approach, who is to say the fallure to do so
might not have proximately caused the accident?

THE COURT: Don't you consider when they stopped

the train, Milton, the approach was ended, then they were right

at the crossing when they stopped? When they sﬁarted up, they
entering though. | |
MR. HIXON: Isn't there an instruction on
extrafhazardous crossing?
| THE COURT: Yes, I'm going to give that one.
MR. HIXON: That would seem to cover it, I think.
THE COURT: Here it is, it's "F".
MR. HIXON: Judge, although I pointed to this

instruction, it's still my position that the instruction should

be given somewhat along the line that 1if you think that the
railroad crossing was extra-hazardous, or there were conditio
there that would require the railroad to do something else,
then you may beiieve that they falled to do so, and their

failure to do so may constitute negligence. But to say that
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up a gate or a signal or a semaphore, that, I think, i1s too
definitive of what our alternatives are.

MR. MILLER: That's the law though, sir, as
announced by the Virginia cases.

MR. HIXON: My position is that's not the law.

MR. MILLER: Well, I will cite the cases, I
have them present.

THE COURT: I'm going to change it in this way,
"...to give adequate, reasonable and timely warning of the
presence of its train on the‘crossing. If you believe the
crossing was of an extra-hazardous nature," and to keep a
proper lookout for vehicles approaching the crossing. Do you
want to put your exceptions on now, as we go along?

MR. MILLER: Yes, sir, I just state the plaintiffs
except and object to the Court's changing of plaintiffs:
Instruction D, because the instruction tendered is supported
by the case law, as shown and annotated at Sec. 35.04 of the
Virginis Jury Instructions by Loubles and others, and we think
the facts in this case perfectly fit and Justify the standard
instruction.

MR. HIXON: I don't want to pick too much, but
paragraph 2, I have to object to, it pléces and implies duties
on the railroad to keep a lookout for approaching vehicles;

I don't think that is an issue in the case. That trsein
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INSTRUCTIONS NO. L and M

THE COURT: All right, now ML" is covered by "M".

I think™"correctly states the law, and I think that covers it

] MR. MILLER: It probably covers whaﬁ I had in
"Y" too. I didn't see one, that's why I typed it, but here
1t 18 on the bottom of "M".

THE COURT: I'm going to give "M".

MR. HIXON: Thls language about the approaching
train bothers me, in the second line. We just don't have an
apﬁroachingitrain here, Your Honor. |

MR. MILIER: well I agree, under the Court's

previous rulings--

THE COURT: You have it again in the second
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THE COURT: I'm going to refuse "L" because
it's covered by "M".
MR. MILLER: I note an exception to that, yes,

sir, because it does state a slightly different approach.

THE COURT: Right to assume?

MR. MILIER: Yes, sir. I think that‘ought to be
~ in there, don't.you? | |

THE COURT: .No, sir.

MR. MILIER: Well, I state for the record it is

proper law, and except to its not being included even in "M",
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INSTRUCTION No. 10

e e e R

THE COURT: Now what sbout 102

MR. HTXON: I think that's the law.

THE COURT: Is that statutory?

MR. MTILIER: Yes, sir, 1t covers four 1tems, and
none of them are appllcable in this case.

MR HIXON: It's right out of the statute.

MR. MILIER: It gives four conditions, and none
of them are applicable. Where this would pertain, they have
t0 have gates down, signals flashing-_l.have forgotten, 1 made
the comment there were four requirements of the statute. I
read it just last night. |

ﬁere are the four in 46.1-244. The first one--
that's not applicable; the second one;-tham doesn't fit;

the third one, approaching railrosd train is plainly visible

and is in hazsrdous proximity to such crossing well, of
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 course that's the question the jury will have to determine.

MR. HIXON: That's right, that's the whole ball
of wax.

THE COURT: But doesn't that--

MR HIXON: I have the train is plainly visible,
that's why I héve it.

THE COURT: Yes, he has. I think he comes
under 4, Milton.

’ I'm going to give 10. Do you want t§ put your
exception on?' | | |

MR. MILLER: May I have two seconds to read it,
Your Honor? |

THE COURT: Yes.

MR MILLER: Your Honor, before you sey you are
going to give 1t, let me express my thought on 4. I don't
think_itfs present; it says, "an approaching railroad train
is plainly visible and is in hazardous prdkimity to such
crossing." It doesn't saj it's 1n the crossing. Obviously
you éanft run into a traln that is in a crossing if you can
see 1t; you doa't need a statute on thAt, that would be
sulclde and certainly horrible negligence. | |

This says "an approaching trein is plainly
visible." This evidence in this case 1s when that train

approached, it could not be seen, because it was behind the
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brick building andlthe trailers, and_furthermore, the car with
the passenger was around the‘curve, he can't see it approachin
1f he 15 not there. It's just not applicable to these

facts. This meéns if you are'going“down the road and can
look to the right, across the field, aﬁd see a train, like
two or three hundred yérdstdoﬁn; like 1n the‘classical_oasea
w e talked about yeétefday, this is applicable; but this case,

there 1s no evidence anybddy can see the approaching train

from this car. This car was not even in a place where it

was close enough to see it.
THE COURT: That's proper argument, but I'm

going to give 10, and your objedtion_is noted fdr‘the reasons

|

8

stated.
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INSTRUCTION NO. 21
THE COURT: Now 21 is really the guts of the

contributory negligence. Did you have time to look at that?

MR. MILIER: Yes, sir, the firét paragraph, I don!
know the autbority. I guess it's the same:statute we dealt
wiﬁh.earlier, Sec. 244, I think the first paragraph or the
first part of the first paragraph, the first sentence I'm
referring tb, the long sehtence, that is incorrect.

"It is the duty of one about to cross a rallroad
track at a public crossing to uée poth his eyes and ears..."
That's des1gned when you. are crossing a traék and a train'is
coming. That 1s not the casé here. |

THE COURT: It would certainly apply equally to
a train that was alresdyv blocking the road.

MR, MITIZR: Then why wouldnitvthe bell and horn
do the éame,_Ybur Honor? You have already so ruled it doesn't,

THE COURT: I don't understénd. I»said thé
statutory duties don't apply, thosé.duties here, because 1
feel_that the way the statute 1s worded; I think just on commor
sengse, I don't think 1t was supposed to épply tb this situatior
where the train had already. come to a stbp, the observétion
made; and then he starts on across. But here, lsn't this what

this says, "A rallroad track is a proclamation of danger,"

1= 4

that is the track ltself?
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MR. MILLER: Yes, sir, it'é in the proper form,
I think.

THE COURT: Yes, and that statement is made in
here, and then also, that the rallroad trains have the
righﬁ;of;ﬁay, and a vehicle about to cross a railroad crossing
has an obiigation to use both eyes and ears. Islyour
objection based on the question-;there is no question of right-
of -way 1nvolved here? |

MR. MILIER: Yes, sir, partially;__

THE COURT: If he is already in the intersection
and crossing?

MR. MILLER: I think under those circumstances
Your Honor just mentioned, right-of-way is.not a factor in |
the case, he elther could see him or couldn*t. He attempted
to yleld the right-of-way, he skidded 159 feet; it's not that he
tried to usurp any right;bf-way, because of conditions and
factors already alluded to. He doesn't have to stop at the
track. |

THE COURT: Sam, I belleve that is correct. I
believe you are entitled to the-balance, buﬁ wvhen we talk
about the right-of-wey in this case, then that is going to go
cohtrary to my believe that this 1s not an approaching case.'

Doesn' t right-of-way really relate to an approaching case?

If I gave that sentence, 1t would put him out of court,
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MR. HIXON: I think you are sajing it's only
been given 1n approaching cases; it's our position it is not
only applicable to approaching cases, but.also applicable in
this case.

N MR. MILLER: It would simply invade the province
of the jury, and put the plaintiff out of cburt.
| | THE COURT: I'm going to give it, taking out
the first line and a half, and start out, "It is the duty
of one about to cross a failroad track..." I think the rest
of it is correct, Sam; Put youf objection on the record.

MR. HIXON: I have stated my reasons.

THE COURT: All right, Milton, you want to object
to my giving the instruction at éll, I suppose.

MR MILIER: Yes, sir, I do. . I also.want to
object to some more portions of it.' The second sentence
dealing with proclamation of danger, and so forth is improperv
form. I don't think it's classical form. The difference in
the way it's phrased.seems to work against the pleintiff; it 1
a combination of what is embodied in Doubles' book, 35.08 and
35.09 | o

Also, Your Honor, the second full paragraph,
"The law does not permit anyone 0 shut his eyes to danger,’

'in blind reliance upon the unaided care of another,"

?
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There is absolutely no evidence 1n.this case of that, as far
as anybody 1is concerned. The evidence 1s that, 159 feet of
skid marks, plus resction time beforehand, the driver of the
plaintiff's vehlcle made a valliant effort to stop the car,
and it conflicts with the other instruétibns that you have
glven in.faVOr of the plaintiff. It JustLSeems to put the
’Jury in hopeless conflict. o |

THE COURT: I don't think so. Anyway, you have

g0t your objections on the record.
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d 1d ‘not play any part in the dangerous nature of the crossing.

MR. HIXON: As long ;é_it's élearly understood
1t was the duty of both of them.

MR. MILLER: Your Homor, now that we are back o
21 again, may I comment on it?

THE COURT: I have alreadﬁ given 21. Are the:e
any changés to‘it? | '_

MR. MILLER: No, sir. Now that'he has drewn my
attention to it the circumstances of the case in its present
posture, the first paragraph he must exercise a higher degree of
care vhere the crossing was dangerous, there was no way for thbm
to know this. That's the whole point It 1ooks 1nnocuous,
that's our whole point, for them to have known it was dangerouB
would have assumed they knew the tra;n wvas in the road, they
knew it was going to be unloaded, and they knew all the other
attendant facts T have been going through for_three days
discusaing. . | |
' THE COURT: That's the point ofvydur case though,
the action of the train on there, though, while negligent, that

The dangerous nature of the crossing was that,it was 8o
constituted as to lend itself to something of this sort by
having the hillock behind, the way the tracks sloped, I mean
went off to the north, the fack that they had things parked;

but that was a condition,these people said they had been by
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there time and time agailn.

MR. MILLER: Mr. Nelms never said that.

THE COURT: BSaid he had been by before.

MR. MIIIER: Whether he had been there before
doesn't mean that -- the instruction says "assumes it would-
be dangerous" with the trucks there and so forth. We don't
know whether he had been by there--

MR. HIXON: The degree of caré one must exercilse
is commensurate with the danger involved. |

MR MILLER: True, where bevknéwvor should have
known, is my point, of such danger. |

MR. HIXON: The testimony is through Charlie
Taylor that Mike Nelms was aware of the crossing and traveled
on it on many occasions. The question of whether it was
dangerous or something he should have known about is
something for the jury.

MR MILLER: Well, that's my point, I agree with
that. - |

MR. HIXON: At the same time, I don't see how you
can argue it is dangerous or extra—hazérdous and nobody knew
about it. |

| THE COURT: This would cure your objection, "He
must exercise a high degree of care ﬁhere the crossing is knoﬁh

by him or should be known by him to be dangerous."
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INSTRUCTION NO. 6

THT COURT: That brings us back to 6, doesn't 1it.
I'm going to give 6.

MR. MILLER: You say you are going to give 6,
Your Honor? , |

THE COURT: I'm going to give 6, because, while
it's trﬁe, there were passengers in the car, it seems to me
that theré are about four cases, three or four cases I
recall, that I aon't reﬁember the names,that discuss this;
when it's proper and when it's 1mproper to give this. 'And
I'm under the impression that the Court of Appeals has sald
that where this doesn't_meet all of the_standards, I mean all
of the conditions of the test, that‘that's for the jury; it
goes to the welght of the evidence.

MR MILLER: Your Honor, didn't the Supreme*Court
rule, in many cases, at one time the trial courts should
exercise great care before giving this? I don't have them in
front of me, because Your Honor has never given this before. I
haven't known this Court to give it Before; in a2 long time,
since the case came out that criticized it, especially vhere
itfs not unloaded but for the driver, as'stated plainly in fhe
statute, and that's one of the aspects of the criticism by

the Supreme Court. And I think there are some recent cases

,oh 1t. I confess, Your Honor, I didn't do any research on 1it,
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because I'm just sO accustomed to the Court not giving it,
where the facts in evidence doh't meét‘the very test of the
statute; The language, it says "unloaded except for the
| driver," and that's just obviously not the case. We had
tvo additional people. I don't know if he asked if 1t was
equipped with four-wheel brakes-- _:}_ |
MR. HUMRICKHOUSE: Yes, we did.*
MR. MIIIER: I remember he_séid'something
whether they'were zood or not. |
| THE COURT: I'm going to give»6;-you.Want td-put

your objections on for the reasons stated? S
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of the weight of the evidence.

-of the car, and against the railroad At the end of all the

belleve the facts to be, you should then apply these principleL
of law to those facts, in arrivins at your verdict.

You first are told that you are the sole judges

'(The instructions were read to the jury.)

THE COURT: Now, gentlemen, let.me say onevfurthe#
thing to you: as you know, during this case the plaintiff was

proceeding against two defendants, against Taylor, the driver

evidence, the defendant Taylor made a motion to strike the
evidence of the plaintiff insofar as he was concerned on. the
grounds that it did not show gross negligence on his part.

| Now the fact that the driver of the automobile
may have been guilty of ordinary negligence is not enough to
entitle him to recover, the plaintiff to recover against the
driver of the automobile. In order to recover, he would havef
to have shown not just that the driver was negligent but he
was guilty of gross negligence h

The Court did not feel that ‘the evidence in this

case established gross negligence on,tne part_of the defendant'
Taylor, ‘the driver of the car, and, therefore, the Court

sustained the motion ,which hed the effect ofﬁletting him out

of the case. But the Court does not pass on the question of
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whether he wauy gulity of ordinary negiigence, that will be
something you will have to conslder i connection with other

phases of this case.

I mention this and tell you this, that you must not

let the fact that one of the defendanté has been let off or
let out of the case; you mustnnot let that in ahy way affect
your consideration of the remaining defendant, or affect in an
way your views as 1o the.liability or lack of:liability of the
rallroad company. | | |

In other words, the fact Tajlor has been let out
should not have anything to do with your consideration of the
case. You should consider this case just as though the

railroad had been the only defendant from the beginning.

+
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[TR 500] MR. MILLER: Please the Courf, on behalf of
the plaintiff we respectfully move the Court for a new
trial on all issues, on the grounds that the verdict of
the jury is contrary to the law and the evidence, and
for the reasons previously advanced with reference to the
failure of the Court to instruct the jury on the statutory
aspects of the signals, the bell and the horn, and for
the other items about the instructions, about_whieh
exceptions were noted. |

* % Kk %
[TR 502] MR. MILLER: Just for the record, if Your
Honor please, I want to especially ﬁote my objection and
make it a basis for my motion, again referring to the
table of speed and [TR 503] stopping distances. I think
that was prejudicial error in this case, and I Would'move

the Court on that also.

* % % %
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the highway for two minutes. Now, more specifically, His |
Honor has instructed you that there are two primary rules of ;
law embodied in these instructions, by which the railroad can l
be negligent. You do not have to find them all, just one; f
any act of negligence, any wrongdoing which an ordinarily
prudent person would have done under the circumstances, or not
have done.something that he did under the circunstances, one
act which you think caused or helped cause this accident,
that's 1t, that's all.

| Now the first one iﬁ Instruction No. D, in which
the Court tells you that the railroad, when it operates its _
traln at this very grade crossing, is required to give adequaté,
reasonable and timely warning of the pmesénce of its train on
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the crossing. If you helleve that the crossing in question
was an extra-hazardous crossing--now I don't have to argue,
with you intelligent peopls, abouﬁ whether they gave
warning or didn't givé warning; you know that they didn't.

| Now warning of the presence of a train, let me
say quickly to you, the law is, and common sense dictates, the
crossbuck sign and 1little round sign, 1s not warning of a
train, it is warning of a rallroad track; and it didn't matter

whether Mr. Taylor saw them or not, they have no part to play

{

in this case which--he knew the track was there, he had knovn |

it for years, and he told you very candidly; it didn't
matter then that he saw it coming or it didn't tell him there
vas a train coming, it only told him a track was there.
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When ybu éuperimpose upon thet the fact that
1t vas a heavily-traveled shortout by cars, now that we have
that agreed upon, I hope to go back to the instruction, it say
under these conditions, if you agree these are the conditions,
the railroad must give an adeqnate, reasonable and timely
varning of the presence of ths train on the croasing And if
you think vith me a minute, you will see that by thelir own

admission, they didn't give any, not the firgt bit of warning.
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|
submit to you gentlemen that the simple definition of negligen#e
and I'm reading to you now from the Court's Instruction X, !
first paragraph, "Negligence' is the fallure to do what s |
ressonable and prudent person would ordinarily have done !
under the circumstances of the situation, or doing what such ;
& person would not have done under the existing circumstances.d
Secondly, in the same instruction, they are requiﬂed
to keep a reasonable lookout for vehicles approaching the ;
crossing. Well, I'm not going to dwell on it long, because |
1t's so absolutely common sense again, if they bloock |
the highway under these conditions, at night, with all I have |
described tc you, and all you remember, for two minutes, is 1t
reasonable for no trainman to stand there and have somathing ’
to warn approaching cars after they leave, after thsy start up°
Because they are going to be, by thelr own confession, blocking
1t for two minutes, and they can only see a distance, at 45, ;
of sixteen seconds, if you understand what I mean by see a j
distance--they can see two-tenths of a mile, and it's a 16 |
second time period to travel it in a car, so they are going tog
be there two minutes, but they can only see avay 16 seconds.
And they conclude that no member of the public of the City of |

Richmond or Henrico County is going to come in the next

minute and 46 seconds, whatever, minute and 4% seconds. That'%

just not in the cards, it's not reasonable. It's a heavily- |
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Now there.ia a second tnstructionvon_which‘you 6a%
find the rgiiroad negligent, and it says--it's very similar, !
it says, "where peculiaf and unusual conditions,' which I think 5
I have just described for you,"render a crossing extra—hazardoPs,
1t is the duty of a rallroad company to keep a flagman at such

crossings or to provide such other signal devices as are
reasonably adequate to warn a driver of the approach to or
presence of a train on such crossing."

Well, we know they had no devices there, so we

!

|

!

c#;l

forget about those, but they could have satisfied this law, agh

1¥3%5"
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in 30 doing, saved this accldent by having one of the unnecesséry

i . !
extrs men that the traln boss sald was caused only by Union

| contract, and who was doing nothing but riding, just get down 5

| on the road, stand there for two minutes with a 1it fusee, one!

f on each side of the road, and, you know how they do, we have all
| seen it all our lives, the last car come by, they just fump on’
and go. They don't have to walk or go, just stand there and

hold 1t; they could save a life. f

| "If you belleve from a preponderance of the

1 evidence that there were pecullar and unusual conditions which!

rendered the crossing involved in this case extrs.hazardous;'ahd

that the defendant violated the duty of having a watchman,

then it was negligence. If you bellieve that that negligence--

if you further believe that Nelms did nothing wrong, or didn't5

cause it, then you find for him.
I don't think we have to explore it much more I

than that. I think those are the facts; I think you well
remember what happened, and I think you will agree with me

|
i

points I would like to make to you befare I leave the issue of|

that the negligence occurred, but it's two other little brief

negligence, and it will be brief.

|
It seems to me in every law case I have ever beeni

involved with, there is one factor that stands out, that

provides the clue or the tip-off of what really was being j
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[TR 544] SUMMATION-MILLER

‘Now gentlemen, if you agree with me:that the
railroad could have warned this man with these light
devices, just simply standing there, then you have got to
also agree with me that had they rung the bell or sounded
that horn, they would haVe'also given warning. EVerybody
testified tnat the horn raises the dead, itis so loud.

' * % * Kk -

[TR 545] I submit to you gentlemen of the jury that
while in so near proximity to the'highway, if they had
used their common sense and banged on that air horn a
ceuple of times, a blast or two, everybody in the car,
befote they everlgot there, nould have heard it. Taylor
knew of the existence of the track, being a fairly
| intelligent young man he would have put two and two to-
gether and say, I know the track is there, I hear the horn
blasting, I've got a sneaking suspicion the engine driver
is trying to .tell somebody something. He weuld have cut

to 20 miles an hour to be at his guard.

* % * %
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[TR 546] I finally, in conclusion oﬁ negllgence, say to
you, if they had the horn blowing and whlstle blow1ng,
common sense--that's what it says, common law--and the man
with the fusee, gentlemen, we would not be in this room
today and yesterday, doing what we are doing. 1It's that
simple.

* % Kk %
[TR 559] - SUMMATION-HUMRICKHOUSE

What is to say that if a persoh had been

walking aeross the road, that he wouldn't have been struck?
The fact that the cause of the accident was the.excessive
speed at which the automobile of Teylor wasvgoing,'and
that's the sole proximaﬁe cause of the accident.

* % % % |
[TR 560] from the witness stand, and you consider all of
it, every‘bit of it, as to who is negligenﬁ.

- There is another exhibit, No. 2, showing a light
on the rear of the locomotive, and I believe that they are
the only two, but look at the force ef the impact. Plain-
tiff's 3 3, and look at the automobile involved, Plaintiff's
4, and look at the tables of speed and stopping distance
which have been given to you by the Court. Remember the
teetimony is undisputed that there were skid marks for 159
feet.

All right, now also remember that the engine man

said that he saw the car as it rounded the curve, and it
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was going at an excessive rate 6f speed, or about the

time it rounded the curve. You will remember, but he saw
it when it bounced, and that's whén he heard the squealing,
and the car would go up and down. What does that show to
you as to the cause of the accident? Was it the railroad's
negligenéé now, or was it Taylor's negligence’that caused
it? You can stop an automobile, according to Taylor's own
testimony, at 45 miles an hour in 150 feet. The table will
show you that 155 feet stoppage means a speed of 55 miles
per hour, including 80.7 feet per second; 55_miles per
hour, brakage distance 155 feet, reaction space, 61 for a
total of 216, which means that if he had been keeping a
lookout and going 55, he would have stopped in ample time

to avoid the accident.

* * % %
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[TR 568 but don't forget that the prime issue in this
case is the proximate cause of the accident. And what
proximately caused it? The excessive speed ef Mr. Tayler.
.Thank you. .
MR. MILLER:

* % % %

The last thing he told you is perhaps the
most important; I agree with him, that is remember the
proximate cause. That proximate cause is legally, what it
really means is what caused the_accideht. And he says it
was the excessive speed of Mr. Taylor. And I say to you
that I don't knew how fast Mr. Taylor was going. I doh't
know that he was going any excessive speed. He certainly,

as this Court has ruled, was not 901ng fast enough, by the

evidence before you, for the Court to

* % % %
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| |
let you consider his speed as belng gross negligence. And he !
has been dismissad from the case. So what caused it? |

if he was going one mile over ths speed limit,

do you think that was»the only cause of the accident, or do yo&
think that the failure to have a fusee 1it, the failure to gi
any warning, failure to sound a horn and blocking the highway
with these black tank cars, in the black of night, against the!

black highway, had anything to do with it whatsoever:
I certainly think it had the major causs. The

. |
description of the cars--gentlemen you have seen the locomotives,

[y rred
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|
I call your attention to the very short instruction, Instructi%n
B. It says if in this case you the jury believe from a |
preponderance of the negligence thét the defendant railroad va%
negligent in failing to do these things we are talking about,
and Taylor was also negligent in the speed at which he drove,
and both acté of negligence, as defined in the definitions of
vhat is negligence, the_other instructions, efficiently contributed

to cause the accident--in other words, both of them, the

railroad and the driver--then, unless you beliéva Nelms was !
also guilty.of negligence which caused his ownvindury, you cani
find in favor of the plaintiff. | | |

o In other words, if the railroad did what we say |
' |

they did, and if you find it wrong, and Taylor did something

wrong, you still find in favor of Nelms. And it's a common ‘
sense approach. The rallroad, it they did wrong, would not be
let off the hook just because Nelms' driver 4id somsthing wroné

too.

Y

(3223



[TR 574] | Now Mr. Humrickhouse said to you there is no
statutofy duty that they sound the horn and'ring the bell.
And Ivsay to you he is right, no written sﬁatute'that says
‘they must do it at this intersection or gréde crossing,
excuse me. But the common law duties upon which they must
abide, or by whiéh they must abide, as embodied in the
Court's instructions fo you, tells you that irrespective
whether there is or whether there ain't'a statute, they‘
have to exercise due care, ordinary care, common sense, if
you will, to warn the public of their presence in the
middle of that intersection, blocking it as they are moving
slowly across. |

If they are not going to do it with a fusee,
according to their interpretation of their'own‘rules, then
what is left to do? It says give a wafnihg'with a horn
and a bell, but there is no statutory duty, just common

sense.

* * % *
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