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THE COURT: Mrs. Hall, you have the
first move in this case,

MRS. HALL: What is the order you feel
these matters should be taken upvin, Judge?

We would request that the motion to
reduce the arrearage to the judgment be ‘taken up first,
| Secondly, the motion to increase support.
Thirdié; the motion to suppress, to not
allow the defendant to go further until he has complied
with the Court order. |

j THE COURT: The motion to suppress, and
thén the motion not to permit to go further? All right;
Fine.

| What motions do you have, Mr. Venable?

MR, VENABLE: Your Honor, their basic
motion seems to be to enter an order either modifying the tempor%
interlocutory order of this Court of May 10, 1971, and in
modifying it, it prospectively effectuates the intent behind that
order, which I assume would follow the arrearage motion.,

THE COURT: The settlement agreement has
never been incorporated by reference to any decree; has it,
Mrs. Hall?

MRS. HALL: No, sir, it has not. The

plaintiff would object to its entry.
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THE'COﬁRrﬁ Uhtii ﬁhere is an agreement

by the parties that they want a settlement agreement
. iqcofpérated in ﬁhe.reference the Court has no authority
to incorporate them, do they?

MRS. HALL: That 1s our interpretation
of'ﬁhe law.

THE COURT: What is your position on
this, Mr. Venable?"

MR. VENABLE: My position is there was
an agreement as evidenced by the figyres that the Court --
especially in this case in view of Judge Young's letter
about the temporary support order. Now, that agreement
1s very much before the Court because Judge Young, himself,
in the letters filed will indicate -- on Your Honor's
bench, he asked the parties to go ahead and draft the
$250.00 a month very temporary support order until such
time as they worked out their problems. There was an
agreement subsequently with the order, and the order anc
the sketch brder and everything else has been sent to
counsel on thé other side. Assuming we got in that delay,
it would have gone out and would have been sent to the
Court in the --

THE COURT: In an agreement the Court

 approves where it affects support money for an infant there
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is'nb way that a court can do anything except have a form
of adjudication in an infant's right. This is the infant,
right?

MR, VENABLE: You are talking about

| ﬁhe child support regardless of whatever order is entered.

I feel that the Court has the opportunity to review the
égreement of the parties and make an adjudication thereafter,
that it is such that at any time to vary. The law is very
clear that the Court is not bound by what the parties say
as to the child support. I think the Court can be bound
as to alimony.
t S THE COURT: Suppose you proceed to
?ut on your evidence on the arrearage, Mrs. Hall.

MRS. HALL: Yes, sir, Your Honor. My
;aw partner, George Warren, is here today as co-counsel
%ith me, and he will be giving the direct examination.

THE COURT: That is perfectly agreeable

with the Court. You can do it however you want to.

ANNA JEAN GAGLIANO, being first duly sworn,

testified as follows:

NOTE: A document is shown to Mr.

Venable.
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;
j ‘ ' MR. VENABLE: Might I ask for a delay.
%his is the first time I have seen it. I would like to
#eview it if I could and see if I want to note an exception
énd et cetera.

THE COURT: Now, specifically, limit

sour evidence to the question of arrearage before you go

A e e

nto your second motion for increase in support, Mr. Warren.

MR. WARREN: All right,'sir.

THE COURT: I would think that the
question of arrearage should be a matter of counsel largely

%greeing on it unless it is going to be contested.

’ .

l

| | THE COURT: All right, fine. We will

MR. VENABLE: It is very much contested.

kecess for five minutes while he looks that over.

|
: If anybody has any more exhibits that

|

2they intend to put in evidence, I am directing you to
lexchange them right now so they can be looked over. We
! g y

!will not have delays throughout the trial.

MR. WARREN: All right, sir.

NOTE: There followed a brief recess.

|
|
|
|
|
|
|
|
|

!
|
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Gagliano - Direct 7

BY MR. WARREN:

please, ma'am.

Apartment 1.

|

Gagliano?

against him in

1

order for suppo

DIRECT EXAMINATION

Q State your full name for the Court,

A Anna Jean Gagliano.

Q You are going to have to speak up.

What is your pfesent address?

A Annville, Pennsylvania, Box 741,

Q. Are you married to Angelo Vincent

A Yes, sir.

Q Is he here today?

A Yes, sir.

Q Did you institute a suit for divorce

this Court?
A Yes, sir.

Q Pursuant to the institution of that

suit, did you appear with your counsel here for a temporary

rt?
A  Yes, sir, I did.

Q All right.
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MR. WARREN: If Your Honor please, I
have three things that are more convenient exhibits than
anything else. One of them is a letter from Judge Young
dated February 18, 1971, which there should be a copy in
ydur file for the Court. It would be easier --
| | THE COURT: That is February 1?

" MR. WARREN: February 18, 1971. I
have the original one.

THE COURT: I have it here in front .
of me.

MR. WARREN: I have also a courtesy
copy of a letter which was directed to Dr. Gagliano. A
courtesy copy was sent to Mrs.'Hall. It is signed by Dr.
Gagliano's previous counsel of record, Mr. Owings. And I
would like to introduce that at this time. But if counsel
wants to stipulate that the letter was writteﬁ -- I would
bé}glad to put Dr.- Gagliano or Mrs. Hall on the stand to
identify the letter.

MR, VENABLE: I would like to know the
purpose of the letter éo that I could comment on its
admissibility.

THE COURT: What is the relevancy?
Qhat is the import of the letter?

MR. WARREN: The import of the letter is
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about the order that is the subjéct of arrearages at this
ﬁime to Dr. Gagliano.
‘ THE COURT: Well, how does it in any
way modify the order of March 10, 1971? Was that the first
order that was entered after the February 18£h letter?

MR. WARREN: That is the only order on
Ehét with regard to support and so forth that has been

entered in this cause.

THE COURT: That calls for $350.00 per

MR. WARREN: It does, indeed.

THE COURT: Well, now, as far as the
Court is concerned there can't be any modification of a
bourt order by an ex parte agreement. And later they
note an -- |
| MR. WARREN: It is not intended as
modification. It simply confirms Dr. Gagliano's counsel's
understanding of the import of the order.

THE COURT: But the order speaks for
itself, doesn't it? How can you collaterally attack the
veracity of the Court order?

MR. WARREN: I am going to support it.
THE COURT: If 1 were you, I would

rely on the order itself. If tampering be done with it, it
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should be a matter of the other side to worry about it, and

not you, Mr, Warren.

F MR. WARREN: Mrs. Gagliano, did the

Céurt finally enter an order, in fact, requiring the-payment
o? your husband to you of temporary support monies?
-l _ MR. VENABLE: We can stipulate on

M?rch 10th an order was entered for $350.00.

of me, Mr. Warren.

|
BY MR. WARREN:

|

képt a record for yourself of the payments you have

réceived?

THE COURT: I have it right in front

Q Mrs. Gagliano, since that time have you

|
i Q You have in your hand a document which

|

sdys June 29, 1973 --

A Yes, sir,'I have.

MR. VENABLE: To save the Court time,
t@e document as to payments received runs February of 1971,
tArough May, 18, 1973, and we are perfectly willing to
séipulate that is the money Dr. Gagliano has paid to Mrs.
G%gliano. |
; MR. WARREN: You are willing to stipulate?

MR. VENABLE: Stipulate 1007 as to that




10

11

12

13

14

18

16

17

18

19

‘20

21

22

23

24

POLE, BENTON & JOHNSON

"MUTUAL BUILDING | Gagliano - Direct 11

RICHMOND, VIRGINIA 23219

MR. WARREN: That the fashion the way

the payments are --

MR; VENABLE: The fashion of the payments,
we are-wil;ing to stipulate that; That is the amount of
money with one exception, Your Homor, I forgot that which
was August of 1971. |

THE COURT: What is her testimony?

What gross figure does she attest has been paid during
this period of time, Mr. Warren?

MR. WARREN: Testified that she

ﬁeceived $1,900.00, that her son received $5,400.00, and

'by our computations we suggest to the Court the total due

to June 19th of this year was $10,150.00.
| THE COURT: According to my arithmetic
what you say was due is --

MR. WARREN: $10,150.00 through June
19th of this month. .

THE COURT: And $7,300.00 has been
paid; is that correct? |

MR. WARREN: There is no law to the
effect that payments made out of the indirect payment for
medical bills and stuff like that is not to be counted as

credit. We are prepared to brief that.

THE COURT: What payments have been
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made according to Mrs. Gagliano's testimony pursuant to
the order?

MR. WARREN: Yes, sir, those are
reflected in this list of payments I intend to enter. I
ask the Court to accept as exhibit --

THE COURT: I accept it. What is the
dollar value of the payments that have been paid pursuant
té‘the order of 3-10-71? Give me that bald figure, if you
will. |

MR. WARREN: Your Honor, he made
$1,900.00 worth of payments directly to Mrs. Gaglianc.

| THE COURT: What do you think for the
other side arguing the other $5,400.00 also be credited?
There is some doubt in my mind whether it should be. Was
- that paid pursuant to the Court order?

MR. WARREN: I think that is up to Dr.
Gagliano. She is admitting her son received that sum.

MR. VENABLE: We in our stipulation
don't égree to the splitdown of the 19 and the 54.

THE COURT: Pass up the exhibit that
your client is using so I can mark it.

MR. WARREN: I believe the Court has
the original one of that, that June 29, 1973, at the top.

i THE COURT: This has nothing to do with
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tﬂat. This is the current living expense.
MR. WARREN: It looks very similar. You
have that.
THE COURT: I don't have it.
MR. WARREN: I beg your pardon. 1
wéuld like this to be marked as -- |
THE COURT: Plaintiff's Exhibit No.:l.
NOTE : Pléintiff's Exhibit No. 1 was
received in evidence and marked by the
Court.
THE COURTf All right, fine. Proceed.
MR. WARREN: I think with regard to
tbis single point of the establishment of arrearages 1
have no further questions.
THE COURT: Fine. Mr. Venable, suppose
ybu do your cross-examination on this point now before you
pioceed to the other.

MR, VENABLE: Certainly, sir.

CROSS-EXAMINATION
BY MR. VENABLE:

Q Mrs. Gagliano --
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-MR. VENABLE: Does the Court wish me
to use the podium?

THE COURT: It is your option.
BY MR. VENABLE:

Q In August of 1971, a check, or sometime
near then, a check from an apartment complex written to
ﬂr._Gagliano was received by you; is that correct? It was
sent to your address rather than to Mr. Gagliano?

A Yes, I received a check. It was the
éeéosit from the house we were renting. The lease was in
both our names, and I think that that check was made out in
?oth our names. It was a check of an $80.00 deposit
éeturned.

Q And as a result of the conversation
‘with Mr. Gagliano, you agreed to deposit that check'in your
Account and agreed to credit him to his account for that
check on the support; is that not so?

A He asked me to do it that way, yes.
Q In June of 1971, June 19th to be
;'specific, you signed a contract with your husband entitled
; ?Separation Agreement" dated June 19th; is that not
| correct, ma'am?

| A Yes, sir.

, Q Which and among other things you and
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MrQ Gagliano #ttempted to split up your property that you
may or may not have jointly, set the amount of woney which
you considered at that time to be specific for the support
and maintenance and education of your child. In return, he
also égreed to pay the expenses of a college education? He
agreed to pay your attorney's $300.uu, and you agreed to
divide proceeds of a family automobile and at that point you
fully discharged your husband of any further duties on your
husband to maintain and support you; is that not correct?

A That is correct. |

Q You further agreed in that contract to
execute any and all documents, instruments, deeds, titles or
any other papers which may be necessary to effectuate the
terms of that agreement; is that not correct, ma 'am?

A Yes, sir.

‘ Q Now, February, March, April, and May you
have stated to the Court that Dr. Gagliano paid you $350.00
each and every mwonth; is that correct?

A That is'correct.

Q And that in June of 1971, he began
paying you $250.00 a month for the support of your child
and has so continued until today; is that not correct?

A Helhas sent checks of $250.00 to my

son, Andre Gagliano, at $250.00 a check except for August.
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It was $150.00.

Q August was the month in which yéu
deposited ‘the deposit return check from the real estate --

A Which he deducted from the child

support.

Q That was per your agreement?
A It was. something I did. He requested

me to do it. I didn't -- what should I say, rebel. Yes,

1 accepted it.

Q You acquiesced in it and accepted it;

is that correct?
A Yes.
0 And since June of 1971, the date you

signed the agreement with your husband, the contract, with

?your husband, for the support of your child of the $250.00

a month until your husband filed to amend his Bill of

Complaint a month and a half ago, you have never complained

of the amount of money which you were receiving or requested

. $350.00 a month; is that correct, Mrs. Gagliano?

A No, I have never complained.
Q After the automobile, Dr. Gagliano

went to Viet Nam, was drafted to go to Viet Nam --

MR. WARREN: I am sorry. Mrs. Gagliano

{s the one who is supposed to be testifying, Judge, I think
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it perfectly admissible to speed things up --
MR, VENABLE: I will change it.
"~ MR. WARREN: She did not go to Viet
Nam.

THE COURT: He is refining the question.

- BY MR. VENABLE:

Q Did Dr. Gagliano go to Viet Nam during
the first week of July of 1971 to the best of your knowledge?

A To the best of my knowledge, that is

what I was told.

Q Yeu had an agreement with Dr. Gagliano
that he would pay half of the family automobile; is that
cerreet?

A That is correct.

Q And after the proceede --

A $650.00. 1t was property. It was part
of our preperty settlement. |

Q Part of this contract that you entered
into?

A Part of the property settlement.

Q The settlement, contract, whatever yoe
want to call‘this paper you signed on June 19th; is that
cdrrect, that that was part of the agreement written up in

the agreement?
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A Yes, but'it was part of our property
settiement.
| - Q You'acceéted a note from Dr. Gagliano,
,,d;d;you not?
A No, sir, I didn't. i never saw a note.

_i had askedv--

| | You have never seen the note?

No, sir.

- Did you know the existence of the note?
Yes, I did know.

Have you ever made any formal demand --

L e B A e ] > O

I have asked my husband to pay me the
vmoney. When we separated I desperately needed the money;.
I‘didn't have a car. It was the only family car we had.
He‘took it. I could never receive the money that hé just

Was not able to -- | |

Q Were you aware --

A He just refused to pay.

Q Were you aware that Dr. Gagliano sent
to you through your attorneys a note which your attorney had
agreed upon_instead of money, because he was financially
émbarrassed, and that was the reason stated? Do you know
that that occurred? |

A That may have occurred.
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| _.Q And you have received since making a
démand.throﬁgh your attorney within the past month and a
half $600.00, have you not?

A May 18th. A couple of weeks ago, after
two and a half years after I had asked for that momey, I
have reéeived $600.00 of the $650.00. Yes, sir.

Q Do you know where that note is today?

A | No, sir, I can't answer that question.

Q Have you directed your attorne&s not
to proceed with this case since Junme 19, 1971, for any
reéson? |

A No, I cannot remember that I have.

Q You have never directed your attorneys
té halt proceedings in this case at any time or for any
reéson?_ |

| A I mentioned to my attdrney that I did
want myvcar payments. I needed the money. |

Q Did you direct your attorneys not to

-prbceed with this case until their fee had been paid at any

time since June 19, 19717

A I am sorry, I did not understand your
question.

Q  Have you directed your attornéys not to

proceed further with this case until they had been paid the
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$300.QO'awafded in your contract with Dr. Gagliano of
June 19th?
o A I don't know. I can't answer that
question. |
Q Yqu_don't remember ever so doing that?

Is that your answer?

A I can't answer that question.

Q  Well, that is because you don't
rémember?

| ‘A Because I don't remember.

Q Have you ever refused to take

'depositions in this case and direct your attorneys not

to do so?

MR. WARREN: I object to this question.

‘She does not have to take depositions.

MR. VENABLE: We are not maintaining

she does, Your Honor.

MRS. HALL: A refusal assumes she is

'réquired to do something.

MR, VENABLE: I will rephrase the

- question.

BY MR. VENABLE:

Q Have you directed your attorneys that

you do not wish --
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'THE COURT: Mr. Venable, what is the
relevancy of this?

MR. VENABLE: It goes to the agreement;
The agreement of the temporary order and her actions which
ﬁould'be indicative of her intent.
| THE COURT: How does this approve or
disapprove the agreement? Maybe she is trying to leverage
now proceeding with the divorce and make life uncomfcrtable
.for him. How does that prove or disprove of the existencé'
;of the agreement if it is bona fide?

MR. VENABLE: It goes to the intent of
the agreement. It goes to her intent whether or not the
‘agreement is in full force and effect by thg way she has
-used the agreement and relied upon the agreement to show
‘her ratification of the agreement.

| THE COURT: But his performance of the
?agreemeht on minimum time and payment and her acceptance
of those payments is evidence of ratification of it, I
‘would take on a continuing basis.

MR. VENABLE: ‘Yes, sir. It is not
' that impqrtant of a question.

THE COURT: Does it say then in the
‘égreement that she agrees to proceed expeditiously with

getting her divorce? 1f she did, it would not be enforceable.
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MR, VENABLE: I didn't think it would
be under a theory that it effectuates or encourages the:
diﬁorce. The law of the enforceability of the property
settlement contract which is -- whether it encourageé a
divorce once the parties have proceeded into a diVOrce.
aﬁd filed the proper papers. I think a search of the
records would fail to find support for any property in
that an agreement to go forward and prosecute one side or-
the other of a divo;ce would not effectuate the divorce.
In the State of Virginia, therefore, it could be
enforceable. It is a minor point, one I don't think we
should belabor.

MRS. HALL: We would be perfectly
willing to stipulate for the record that .Mrs. Gagliano
‘discussed with us the fact that her husband had not paid --

MR, VENABLE: 1 think if Mrs. Hall
wishes t§ testify she should withdraw from this case and
take the stand.

THE COURT: Listen to what the
stipulation might be. Maybe it will save an awful lot
of ground. Proceed.

MRS. HALL: We would stipulate that
Mrs. Gagliano discussed with us --

MR. VENABLE: Might I stop you for just
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a moment and ask you whether or not this is going to be a

}stipulation as to the intent and the purpdses --

4 THE COURT: Until there is a tender of

‘a stipulation and we hear it, Mr. Venable, it is difficult

toldeéidg whether you want to so stipulate or not. Why not
let us ﬁéar it and see what mileage we can get ouﬁ of it?
| MRS. HALL: Mrs. Gagliano asked us

not to proceed_further with the divorce decree until our
attorney's fees were paid and until her husband paid her
fof her.share of the car, and that she asked that we not
ﬁroceed ﬁntil her.husband paid the share of the car.
After he called her up and stated that he would not abide
Sy that separatiOn agreement and that, in fact, there was
no separation agreement. He threatened her life. We will
stipulate that.

THE COURT: Now, I doubt if that
stipulation is agreeable with you, Mr. Venable? |

MR. VENABLE: No, sir, it is not.

THE COURT: Proceed with your examination.

The stipulation will not be received.

" BY MR. VENABLE:

Q Mrs. Gagliano, you are a registered
nurse, are you not?

A Yes, sir, I am, sir.
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Q You are now so professionally employed,
are you not? |

A Yes, 1 am, sir.

Q And you were a registered nurse in

February -- January of 1971, were you not? You were a

_registered nurse in January and February of 1971, wevre you’

"not?

A January and February? No;"gir, i wééT
{not. | |

Q You were a registered nurse-iﬁ
;Febfuary?

A ~In February I was not employed.

Q You were a registered nurse?

A 1 was a registered nurse.

Q You had been a registered nursé priof‘

: to your marriage? |
| A Yes, I graduated in '58. I was married

f in '63. I continued my nursing profession while my husband -
was a student until the year of '69 when he finished medical
~ school. He had a salary and was interning. At that time
" we had a small child, Andre.

Q You have been a registered nurse all

that time? |

.A At that time I was home with the child
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- for the year and a half before we separated.

Q  When did you return to active nursing?

A 1 had to return to active nursing when
my husband deserted us and that was in March of 1971.

Q So in March, 1971, you were an active,
ﬁracticing'registered nurse; is that correct? |

A I went back to my profession.

THE COURT: Let us get some dates
straight. Thé divorce was filed on January 10, 1971. Waé
éhis’when the allegation of desertion occurred?

MRS. HALL: January 10th,.

THE COURT: The divorce was filed
according to the information the Court filed the same day
éﬁat the separation took place; is that so? |

MR. VENABLE: Yes.
" THE COURT: According to filing-in the
Court you returned to work then in March, Mrs. Gagliano?

THE WITNESS: It was in March, sir,
ﬁhat I returned to work.
| THE COURT: That would follow the
aétual separation which occurred on January 10, 1971, some
two months?

THE WITNESS: Right.

THE COURT: All right, fine.
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BY MR. VENABLE:

- Q

A

Q
was he not?

A

Q

A

Q

A

Q

A

was a Court order.

Dr. Gagliano paid you $350.00 in

February before the support order had been entered, had

he not, according to your list of payments?

Yes, I believe so.

Dr. Gagliano was an intern at the time,

Yes, sir, he was interning.

And you reached that figure between

yourselves and lawyers at that point; is that correct?.

It was an agreed upon figure between the two of you?

What figure?
The $350.00 a month for February.
That was a Court order.

The Court order was March 10th. You

testified also that he paid you $350.00 in February before

the Court ever entered an order in this case.

Now, I did not receive money until there

THE COURT: That has no relevancy as

far as the Court is concerned. Anything between the parties
prior to that will not be helpful to me. Just show what

occurred since the entry of the order.

MR. VENABLE: Judge Young entered into
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|
A separation agreement that géve effecuation to an agreedv
price of $350.00 as a temporary suppbrt order directing
the parties -- this was a very temporary support order
untilvthey worked out their agreement.

1

Mrs. Gagliano has ratified this agreement, at that time,

§nd since fhat time, as a continuing course of conduct,
%otvonly in receiving the monies, but also in her pushing
%or attorney's fees and her-pushing for the note.and the |
éushing for the payment on the car and any other thing thaﬁ
may have come about as a result of the separation agreemenﬁ,
Then my legal position I would develop
later as to the liability as to modify on a temporary
Lﬁterlécutory order. For this point I think I have gbne

as far as I need.

THE COURT: Let we ask.the parties this.

{Inder the law nowadays there is no obligation on Dr. Gagliano

Fo pay their son a nickel after he gets to be 18. Under this
%ettlement he agreed to pay his college education and put
him‘through graduate work, which is worth a bare minimum of.
@50,000'to your son, which he legally is not obligated to |

| Now, have you all stopped and fhought

what this means to the kid? He is the one who we are really

The agreement was worked out on June 19.
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concerned about. Can't youvbe smart enough in the face of
these kndwn facts to reach some agreement about this sort of
khing instead of leaving it to a court? Can't you work this
but yourselves?

MR. VENABLE: We are here on a contempt
citation. |

THE COURT: Before I give you -- 1

will declare a recess and give you a chance to do a little

- talking.
: Has he paid these legal fees assessed?
MR. VENABLE: Yes, sir.
THE COURT: Is there any squabble about

‘that?

| MR. WARREN: He has, in fact, paid that

‘amount of legal fees. o
MRS. HALL: I would like to say that

fwe indeedeéuld.be delighted to try and work out some kind

qu agreement as to future payments. The issue before the

Court at tﬁe moment 1is arreafages.

| THE COURT: I understand that. I would

‘think it would be helpful if we could dissolve that issue

before we.approach the others. Let us get out of dead

" center on that, Mr. Venable. I don't mind telling you in

a case that I recently had where something akin to this
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|

! : .
came up had been a settlement agreement worked out and

ngvér reélly inéorporatéd-into a decree and it modified the
afrahgements of A'cou;t order, an,outstandihg court order.
o MR. VENABLE: bTemporary or perﬁanent?

. THE COURT: Temporary until it is
ﬁodified by the court\brder.

I don't hesitate to tell you right'now,
%Ven though your clieﬁﬁ has in good faith done what he
thought was right under that settlement agfeement, that he

Hay be looking at an arrearage judgment of 2850. Take that

i

as a fact and get that albatross off your back.

E
2
| MR. VENABLE: That is what I am trying

to do, Your Honor.

And has the Court definitely made up
its mind?

THE OOURT: That was my impression.
Counsel make theée side bet agreements, but when they come
back in I have to look at the law and --

'MR. VENABLE: I might point out to

the Court this is a different situation, and for a variety

bf reasons, than the normal situation.
; .
The Judge in this case did something

i . . :
that is very unusual. In reviewing divorce files he made

it very clear it was a very temporary order and directed
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the parties to reach an agreément on the matter which the
pérties did within a month or two of his direction.
| | ' Then everything was on the now complaining
party to go forward with what ﬁould have been a very éimple
pfocedure to have submitted depositions taken and obtain a
decree,
All the cases in Virginia dealing with
tﬁe finality of a divorce decree in relation,to support,
déal with final orders of the court and'not interlocutory
orders, especially in interlocutory. Secondly, the inability
to go back, I believe, is clearly stated in final orders
générally as to children,
| We are not trying to maintain -- 1

dén't think the other side is maintaining hé has been in
aérears as to his child.

| His wife, herself, agreed $250.00 is
what the child needed, which would leave $100.00 on the
aiimony, which she has the‘right to contractually waive.

‘ While the Court does not have power
unless ratified to incorporate a separation agreement
under the laws of contracts in Virginia, the separation
agreement, if rétified, is binding, and the parties can
céntract out of alimony in this situation.v

i " The finality of the Court order as to
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the child 1f the Court wishes consider that in the light
of an interlocﬁtory order to still be the law -~ still
exist -- but the finality of a Qery tempor#ry order has
been contracted out of by the party.

THE COURT: - Each payment as it becomes’
due is something that when you approach it in retrOSpect;
as I look at the law,before it concluded that you could
ﬁot; once it became to you payable, and there had never
been any modification to the Court order - |

MR. VENABLE: As to the final order
the Court directed people to modify it.

THE COURT: A Court order is a Court
‘order until it actually is modified by a Court order.

- | MR. VENABLE: I understand that, sir.
JWhat I am trying to say to that extent I fﬁlly agree with
?the Court. What I am trying to say because of the nature
‘of the temwporariness of the order because the Court directed
. the parties to enter into an agreement to settle their
%problems that the Court now has the ability to retroactively
~modify the temporary order to be consistent with the intent
‘of the Judge who entered to make it temporary until the
iparties got their agreement‘together.

THE COURT: I follow your pogition on

“it. But getting back to the point that I was exploring --
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R
Ima;

:
assume that that is the worst that can happen to your

glﬁent is having arrearage of no more than that. Obviously,
th%re 1s because their bona fide disputes he owed that or

!

not, that is the most exposure -- can the parties with that --

MR. VENABLE: We would like to say that
bur position to the Court and to the other side is not to

have arrearage and to live fully to the terms and agreement
‘ .

bf}this contract. Dr. Gagliano wants to send his son to
P ,

college. He is willing to take on the legal obligations

hiﬁseIf to do so.

l THE COURT: Fine. Now, the arrears
quéstion is a simple matter.
i 1f I am wrong in the law, it is just a

tter of my looking at the books for amother hour to see
whether this modification ought to take place. That should
not be any major hangup one way or the other.

| MR. VENABLE: Except for payments he

is still a resident --

!

{

‘ THE COURT: But realistically, if I

‘tell you that, in my best judgment, this is the law you

{¢én’t conclude you could not get any relief from the

Cdurt of Appeals, Dr. Gagliano for all times is hooked on

that figure. You know what it is, so there is no great

sé ret to it. It is not something that is going to be
| _
|
|
|
|
l
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dangling over his head the rest of his life.
| That still leads us to how much

négotiating can you do to revitalize this agreement that

_competent attorneys made in good faith.

|
MR. WARREN: May I speak to that for a

moment? It is so difficult when a case has been going on
l

‘as long as this one has been, a tremendous exchange of

correspondence between attorneys. Mr, Gagliano has

changed attorneys and a variety of circumstances, all of

‘which were very painful, including Dr. Gagliano, without

qﬁestion transpired.

I can say that since my entry into
tﬁe case and my review and my discussions with Mrs.
ngliano. She came down here yesterday.

I
[ Now, speaking as her counsel we
\

~absolutely repudiate that agreement in 1ts entirety,

period. We are glad to discuss, Your Honor, a new

|
e
\
agreement. We would be happy to if we felt it was in the
| v
best interest of our client and Andre, as well. We are

cognizant of the responéibility to a child and the cost

‘of a college education.

Both parties here, I think, have put

evidence on.

; ~ The Court will be able to see that she
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~has good reason to believe a support agreement might not

be lived up to_énd what she can get from month to month
is ultimately a great deal better for Andre.

THE COURT: I understand your position
6n the thing. I am going to recess for ten minutes to
éive you a chance to talk.

Before I do, I want you to be able to
advise both of your clients either one of them feeding on

their hate of each other in this divorce will end when

they leave here today. This divorce is going to be pretty

well finalized. All you are talking about is money. So

bear that in mind and put some sense in your negotiations.

NOTE: The Court recessed for ten
minutes. After the recess the hearing

proceeded as follows:

THE COURT: Proceed, gentlemen.
MR. VENABLE: Your Honor, after

discussions with counsel we really did not even get into

‘the negotiation. I think the position is that we are

‘totally far apart. The motion before the Court at the

moment is the question of arrearages which is intimately

tied into the validity of the agreement. It is our position
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as stated to the Coﬁrt that if arrearages are to be found
the validitj of that separation agreement have no legal
fofée and effect.

If it has legal force and effect, there.
can be no arrearages. We believe that it has force and
effect because it was directed to be entered into by the
_Court, or suggested by‘the Court. ”

THE COURT: Address yourself to the
.effect of paragraph 8 of the settlement agreement.

‘MR, VENABLE: Paragraph 8?

THE COURT: Do your clients agree to
submit this égreement to the Court for confirmation and
facification and approval?

MR, WARREN: If Your Honor please, this
is a court of equity. I don't know that -- I guess he is
$upposed to take the position that she can by law have to
go through with this contract. There is a legion of cases -
éome of them very recently =-- that the parties cannot make |
ény kind of modification whatsoever of a court order. I
would be delighted to brief that point. I would be -glad
to quote at any length if the Court might like to hear
it the Virginia Supreme Court decisions which address
themselves to that specific point,

It cannot be done regardless of anything
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she may say in the contract. ‘She cannot change that order.

i ’ I also have cases legion that say that
éhe'Court is without any jurisdiction to make any decree to
include support and whatever. I have seen cases that show
éot to make a pro to no entry cause terrible hardship and

ée contrary to both parties, I ﬁould think.

| THE COURT: It is your position then
@hatlwhile this was done on the request of the Court order to
do it,it was negotiated in good faith by competent counsel
éor both parties. Your client 1s now repudiating it.

Is that your position? Answer ny
duestion. Is your client now disputing the fact this waé
éone under -- with the advice of counsel under direction
qfvthe Court and seemingly entered in good faith? Your
élient now wishes to repudiate this contract?

MR. WARREN: If Your Honor please, Mrs.

Hall was the counsel then, and she would like to respond to

i
|
i

that. We agree she does -- she wishes to repudiate it now.
We don't agree to any of the other qualifications as having
actually happened. She can illuminate. I am saying that
ﬁt was not -- ‘

§ THE COURT: Address yourself to my

question, Mrs. Hall.

. MRS. HALL: Your Honor, if the Court
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please, I believe that I was the only attorney who was
Qresent at this hearing»that the Court is talking about.
I know that Jerry Owings was counsel of record for the

defendant. The Court at that time in speaking about

H

bl

orking out the problems, the Court at that time statad
you are not getting a divorce. Judge Young stated this.
MR. VENABLE: If I might -- |
THE COURT: Don't bother to respond
to that. |

! Your client today deSpiteﬁﬁéing

|
excited does not remember and despite the fact it has

been seemingiy accepted for two years now wishes to

iepudiate the agreement of Junme 19, 1971. Is that what
you are telling the Court?

MRS, HALL: Your Honor, yes, we are,

0.

nd we are --

THE COURT: Bearing in mind the only

eneficiary of this agreement is her infant son?

R 6“ R

MRS. HALL: Yes, sir. And we would
have evidence that would show that he has breached this
cohtract; that he has anticipatorily repudiatéd the cont
He would not abide by this contract. He would not pay
Ethose expenses.

- THE COURT: I will proceed to hear

ract.
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eyidence on support money in this case. My suggestion to
i .

counsel should have been seriously considered. You are
taking away from an infant what looks to be or could be
thousands of dollars.

MR. WARREN: 1If Your Honor please, we
discussed in good faith a stipulation agreement which we
felt we could advise our client to accept on behalf of her
infant son. Now --

THE COURT: Well, did you tell her
that her interest in her infant son and Dr. Gagliano's

are coextensive. It is a mutual problem. It is not her
féelings toward the son. It is what is good for the son.
MR. WARREN: Absolutely. The welfare
of the child is paramount.

THE COURT: There is no --

MR. WARRENE But, if Your Honor please,
a bi;d in hand is worth two in the bush. Mrs. Gaglianoc can
testify to a plan she is adopting consideriﬁg her meager
total income of putting monthly payments aside in a fund
for her son's college education. She has no feason to
believe'that 12 years hence Dr. Gagliano will be in
agreement with this provision cf any stipulation agreement

or Court order.

.The history of their relaticnshi, since




10

11

13
14
15
16
17
18
19
20
21
22
23

24

" POLE, BEMTON & JOHNSON

R e A. J. Gagliano - Cross 39

RICHMOND, VIRGBINIA 23219

;they were last here in the Court can be documented and can
be testified to by the party.

I think the Court might be constrained
:to.find that her position is reasonable under all the
Tciréumstances. I know that if the Court were to order a

sum which reflects the needs of the child, the ability of

jthe accrued benefit by the time the child is 18 might be
far beyond any stipulation agreement that says when he gets
;to be 18 put him through.

‘ Suppose when he gets to be 13 he has

a bad accident and cannot go to college? What if he has
brain damage? What good is that stipulation going to be
‘to him?

Now, Mrs. Gagliano has 12 more years

‘I think that the Court needs to look at the entire picture.
We are perfectly willing to enter into
‘a stipulation agreement that we think is fair and would
involVe substantially more payments of support mcney for
‘Andre. We are looking to Andre's welfare. |
THE COURT: Fine. We will proceed to
put on your evidence.

Incidentally, since the defendant is

the father to pay, and the circumstances of the wife, that

‘before Andre is 18. She has undertaken his care by herself.
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here today, any deficiency in that one deposition can‘be
rectified here on the spot.

i Now, it may be that your corroborative
évﬁdence is going to have to be retaken.
MR, VENABLE: We can take care of that,
THE COURT: You will be living
Sepérate and apart when you leave here today. That wili_
not be suppressed, but I am sure somewhere you can find a
Qitness who can corroborate --
; . MR. VENABLE: We have a corroborative
witness here in town.

THE COURT: I will hear the evidence

tod?y.

. [ MR. VENABLE: He is at the hospital. He
may;be in surgery, but there is no -- that phase of the

casé will have finality as quickly as competent proof can

put: before the Court.

|
I

THE COURT: All right. That narrows us
dpwn to a motion to increase support, since there has been
repudiation of the agreement of June 19, 1971.

'i Proceed with your evidence.

MR. WARREN: I would like to call Dr.

Gagliano to the stand, please.

I
i
'

. |
‘ : " .
|
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| ANGELO VINCENT GAGLIANO, being first duly

sworn, testified as follows:

|
{

DIRECT EXAMINATION

BY MR. WARREN:
; - Q Would you state for the record, please,
jour name and your address at present?

A Angelo Vincent Gagliano, M.D. I am a
fesident anesthesiologist at the Massachusetts General

Hospital. I live at 90 Millway Street, Medway,

1

wassachusetts.
% Q Do you own that house?
} A Yes.
- 0. WOuld'you describe your duties at the
hospital?
A Resident 1in anesthesia.
Q Could you state, please, what youf

éalary is there?

. A $10,900.00 a year.
C Excuse me?

A $10,900.00 a year.

! Q . All right, sir. Could you state when
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a

or

kind?

W

- you anticipate that you will finish yoﬁr residency in

ahesthesiology?'

TA‘ Approximately 18 months.

'Q - Are you up for a salary review of any

A I will receive approximately $600 a

year at the next salary raise. I don't know when that will

vvbe.
Q Within the next‘year?
A Probably, if Phase II does not cut
that off.

Q Doctor, when did you start your

residency in anesthesiology?

A In 1970. July of 1970.

Q All right, sir. Going backward when

did you graduate from wmedical school?

A June of 1969.

Q What other work did you do on the'side,

! .
please, sir?

A What other work do I do?
MR. VENABLE: I object to that. It is

v2ll established principle that any type of moonlighting

overtime work is not relevant to any issue of support in

the State of Virginia.
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i f_ THE COURTQ What is your position on
,tha%, Mr. Warren?

é | MR. WARREN: It is absolutely absurd.

His income from any source whatsoever bears on the question
qf His_ability to pay support.

- | THE COURT: Moonlighting is not requifed;
uéder the law, If he has investment income and things, this
ié income, but nobody requires mankind to handle two jobs

té handle support money, |

- | MR. WARREN: I would suggest to the

Court that if he has a history of that, if that is a

| standard way for a resident in anesthesiology to operate --

i | | THE COURT: He is a doctor. Anything

he does as a doctor =--

i | MR. WARREN: I am asking the Court --

;
| THE COURT: All right, Mr. Warren. If it

wilT'be shown that it is a transitory burden placed upon -

people who become doctors that they do a lot of moonlighting,

I

vlgwill let you develop it. If you think I am going to
é Lire him to do this throughout his life, you are wrong.

by

i&p&rtant to your case,

r

head. - You can go ahead if you think this is terribly

MR, WARREN: Well, the Court has, I

suppose, already indicated otherwise, but if I might be.
| : R
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permitted just simply --
|
i
f

THE COURT: Put it in the record,.
P MR, WARREN: All right, sir. I would

like to except to any ruling that Dr. Gaglianmo's income from

his  practice of medicine in whatever source not be

computed in his estranged wife's and infant child -- I

nﬂg?t say, if Your Honor please, doctors, like other

| - '
p?ofessional persons, have a great deal of control over

|
their income,

If the Court were to take the position

tha

T he could limit his income deliberately, I suppose he
cLuT
!
i
-
|

d work an hour a week or something and live on $100 a

month, I should think --

|
MR. VENABLE: That is totally improper.

MR. WARREN: The doctor has a

professional opportunity to make an income from a variety

!
of sources. Now, probably every resident in his hospital

does other things besides live on that $10,900.00 a year

|
s?l?ry. I should think that should be rightfully included
1
|

in computing his obligations. I think that is different
froL driving a bus eight hours a day and working nights in
a| hamburger stand.

THE COURT: I have ruled. I am going:

to let you put the evidence on, Mr. Warren. I don't
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lunderstand why it was nécesséry for you to editorialize it
as much #s you did.  You can proceed.
BY MR. WARREN: |
; Q What other work do you do other than as
a resident.in‘anesthesiology?

A At the hospital, MAssaéhusetts Genéral

Hospital, I work approximately 80 hours a week. I don't

have very much time left over. On occasions I have,

Eéon_trary to the rules of the hospital, which state'vefy‘
ESpecifically that, ''no unauthorized moonlighting will be
%allowed,” I have done it in order to be able to make oy
payments.

Q All right, sir. Now, do you own any

income prbducing property, please, sir?

A No.

Q What about your residence?

.A What about my residence?

Q Do you not rent part of that out?
A It is a one family house.

A one family house?

Yes.

t
:
|
i

o »r o0

All right, sir. Now, I teke it that

~jas an M.D.; is that not correct?

'you have passed all the licensing requirements to practice
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'

A Yes, I have.

MR. WARREN: Thank you. I don't have

any more of this witness.

MR, VENABLE: I have no cross-examination.

THE COURT: You may stand down, doctor.

MR. WARREN: I would like the witness
first to identify two wage and tax statements for 1972.

THE COURT: Mr. Warren, I am marking
your income and expense statements as exhibit No. 2 so it
will have identity.

MR. WARREN: Yes, sir.

THE COURT: Héve they given you copics :
of this?

MR. VENABLE: I presume June 29, 1973,

~income and expense statement totalllng $872, is that what

you are talklng about? 1 have got it.

MR. WARREN: I have two other exhibits.
They are wage and tax statements. I believe 'l gave them to
you prev1ously when we exchanged exhibits. One is from the
Good Samarltan Hospital. I would like that marked flalntlrf 'S
E#hibitvNo. 3. The other one is from the Pennsylvania State

University..'I would like to have that marked as Plaintiff's:

Exhibit No. 4, please.
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THE COURT: So marked.

NOTE: Plaintiff's Exhibit No. 2,
Plaintiff's Exhibit No. 3 and Plaintiff's
Exhibit No. 4 were so marked by the Court

and received into evidence.

ANNA JEAN GAGLIANO, after being previously

|
J

sworn, testified as follows:

RE-DIRECT EXAMINATION

" BY MR. WARREN:

Q Does those two wage and tax statements
-reflect all of your income for the year 1972, please,
'ma'am? |

A Yes, they do.
i Q I would like you to identify an earning
fstatement and ask if.that reflects your present earnings,
iyéur present employment? I believe I gave you a copy of

that, Mr. Venable? |

i MR. VENABLE: All right.

'BY MR. WARREN:
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% Q Does that accurately.show your present
%egular'pay and:your net income and taxes and so forth?
A Yes, sir, it does.
1{ | _ MR. WARREN: Thank you, very much. I
&ou1d like to have this, exhibit marked. |
THE COURT: It will be marked Plalntiff s

!Exhiblt No. 5.
4
NOTE: Plaintiff's Exhibit No. 5 was

marked by the Court and received into

evidence.

'BY MR. WARREN:

Q With reference to Plaintiff's Exhibit

%No. 2 labeled, "Income and Expense Statement, June 29,
1

1973," do you have a copy of that in your possession, Mrs.
Gagliano?

.é | A Yes, I do.

l o Q All right, ma'am. Is the amount of

“income indicated therein true and correct to the bestibf
;yOur knowledge and belief?

!
; A Yes, sir, at the present time.

vi“
* - Q The itemized listing of expenses therein

' are also true and correct to the best of your knowledge and
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belief?

 A Yes, sir, they are.

‘Q | Now, could you exélain with regard to
your circumstances surroundiﬁg your rental of your apartment,
ipieasé, ma ' am? |
| A Yes, sir. At the present it is $130.60'f

! . |
a month for a two-bedroom apartment. My brother is the

‘landlord. Due to my financial situation -- when I moved
fin_to Pennsylvania, he allowed me to rent at $130;06 a
.mOnth.} Thisbapartment usually rents for $155.00 to $160.00;
fHe has reduced the rent for me; |
. S 0 Q With regard to the babysitting_expenses
;is that monthly expenses of $125.00? Does that relate to
iany babysitting expenses due to your working or if you go
 out'for an evening or take a vacation?

MR. VENABLE: If Your Honor please, I

| would object to the leading form of the question. She is

i perfectly capable of describing what she needs the money

for without being led.

THE COURT: Rephrase that question.
| BY MR. WARREN:

Q | Explain the babysitting expenses, ma'am.’

' a month. I pay $100.00 a month just for my working hours.

A My babysitting expenses run about $125.00.
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ttend.tO’keep up with my medical profession, I do, you

|

if

T‘
r
’

i
1

That 1s $100.00. Then for different classes I have to

n¢w, go out. I have other babysitting costs for socializing,

1

I go out in the evening and so forth. It is about $125.00
month. |

Q Now, with regard to the $20.00 a month

expenses for uniform and shoes and hose, could you explain

how you arrived at that figure, please?

A Yes, sir. It would take me -- I

usually have about five uniforms. I buy five uniforms a

ar and three pairs of shoes a year and hose, and so forth. -

ye
Q How much does it -- how much does a
- uniform cost?
A On an average a uniform costs me
$20.00 to $22.00.
Q How much does a pair of shoes cpst? ‘
A A pair of shoes -- it would cost me

$20.00. The hose cost me $2.00 to $3.00, depending upon the

type.

Q What type do you wear?
A I wear special support hose.

Q Let us skip on down through the things

to| the expense of operating a car. How far are you located

from where you work?
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A I am iocated 20 miles from the medical
1ter, which wéuldvbe one way. I have a 40 mile drive
undtrip each déy. This is just back and forth to work.
Q How many days a week do you work?

A Five déys a week. |

Q  What shift are you on or schgdule_do'
u work? |

A 1 have been working three o'clock in

8

is

I

e

the afternoon to eleven o'clock at night. My son is in

indergarten. His schedule is from eight to eleven. The

st convenient thing I felt and the best thing for the

ild would be for me to be there in the morning. I want

be there to see him go and to see him return. I decided

work the evening hours so that the babysitter would have

him in the evening. It would be a more stable situation.

|

1

Q The last item is $40.00 educational

fund for Andre's college. Explain to the Court what that

and how you go about that.

A Yes. My husband asked we or inferred

that I would be responsible for my son's education. At the
time he had his surgery in February I thought about it very
seriously. 1 have started a fund. It is as much as I

could possibly put aside for him. I do this every month.

do it. I am ﬁrying to put $20.00 out of each of my
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\;pgychecks, if possible. I want to start nbw so I can raise
a fund fpr'his.educatiOn.

Q You are paid how frequently?  How
‘frequently are you paid?

A  Every two wgeks.

| | Q Now, in what month and in what year

did your son have his surgery?

21st. I think it was that time.

Q What year?

A It was just this past '73.

Q Did you have occasion to discuss this
,purported contract with your husband? o
| vA. At that time?

Q Yes.

A Yes. He did visit when my son had his

sqrgery.. At that time he told me that he thought, you
| know, it was a two year period and our divorce would be
going through. | |

| Q  What did he say about the contract?
A Well, he'seemed to think that the

' contract did not exist. He asked me about setting up

Andre's --

Q . Did he make any statement to you

A MysSoﬁ had his surgery -- it was March
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i

categorically about the existence of any contract?

A Yes, he did. At one time he had never

known of a contract. This is when I asked for the $650.00

car payment. He never saw or had known of a contract.

'Q  All right. Tell us, now, what he did,

if|anything, with regard to the provision for your son's -

- education that are contained in that contract?

A It said it would be my responsibilityL'

If/ I have custody of the child, it would bevmy responsibility{

Q Did he tell you he intended to live up

to| those provisions or not? What did he tell you? -

A He told me that I should -- -

THE COURT: Since it has been repudiated;

why is that relevant?

MR. WARREN: This education, &N expense

of $40.00 a month, Judge --

THE COURT: -There is no obligation on

eilther parent to educate a child. Why is that relevant?
here is no obligation on any parent after the child reaches

5/ to educate a child past 18.

‘MR. WARREN: Curely, there is a mcral

lobligation. In making that expense -- it was not done

trivially,

THE COURT: Keep the case under proper
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céntrol. Address your evidence to the exhibits as opposed
»té morality. |
-Bf MR. WARREN:
- Q Ma'am, I would like to ask you to state
‘to the Court what your plans are for the fall and what you
:anticipate your income to be? Tell us why you have arrived
1at those plans.

A My income should remain the same as it
,hés been stated. I do intend to -- I need to groﬁ in my
lpfofession, which means I need to go back to school. I
h;ve always had the desire to go back and finish my degree..
‘I have 60»credits that I need yet for my degree in nursing.
éI feel like I should accomplish this as I have to raise a

“son.
i

Now, remaining at my level in nursihg,
I don't think that I could do a very good job. I just feel
.ivwould ﬁeed to have more of an education. It would benefit
m§ son and also benefit myself.
Q You will note at the bottom of this
exhibit you have told the Court you anticipate a reduction
:is your income. Now, would you please explain that to the

|
‘Court? I take it you intend to work part-time; is that

correct?

A This 1is when I start school. I doubt
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that I will be able to work full-time -- 48 hours a week =--

él]

do

thi

Chu

and give my child the motherly needs and physical needs and

that goes along with raising a child. I will have to
part-time work.

Q Do you have an undergraduate degree of

any kind at this time?

A 1 have my registered nursing -- my
ee year diploma.
Q Do you have an undergraduate degree at
time?
A No.

MR. WARREN: I have no further questions.

CROSS-EXAMINATION

MR. 'ENABLE:

0 Mrs. Gagliano, what church do you belong
A wWwhat church do I belong to? At the
sent time -- they have changed the name. It is -- T
nk the Second Congregational Methodist United Brothers

rch.

Q . Do you regularly attend it?
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A Yes, I have been trying within the past

year to give my'child a religious education. We go on the

:?undays':hat I am not working. I do take him to church.

i ' Q Prior to this past year that you have
Lried to give your child a religious education you were not
L regular churchgoer, were you?

v'A I was not as regular as I am now. I
feel now that religion is important for my son. -

Q Regérdless of the reasons for that, you

were not -a regular churchgoer. Now you are, is that yocur

Eestimony today?
A I have always attended church.
Q That is not my question. We can drcp

it there. You work for what hospital?

A I work for the Hershey Medical Center.
Q Hershey Medical Center. Is that akin
to MCV? 1Is that a state teaching hospital?

A It is a Pennsylvania State teaching --

Q Like most state universities -- teaching

hospitals -- they have credits, and it is almost like MCV?
t is like MCV in almost every aspect except for an emphasis
n research?

A It is totally different.

yes, it is associated with the Pennsylvania State University.
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Q Okay. Do they have clinics for people
in the area to come to, free cliﬁics?

A Free clinics? No. They don't have
free clinics. Everything is very private.

Q Do they charge the nurses? Do they
charge the nurseé on their staff for medical care?

| A They do charge the nurses on the staff
for medical care.

Q ‘Do the doctors charge you when }ou talk
to them about any problem?

A It depends upon the doctor you talk to.

1f you have just a very small problem and he can take care

~6f it while he is on the ward. If you make a clinic

' gppointment -- set up a clinic appointment, the doctor

has no way of billing you. The University bills you
because you go through their office.

Q Do you pay regular retail prices ftcr
your drugs?

A I have never bought any drugs there.

[ think that I would, if I did.

| 0 You have never bought any drugs? Where
do you purchase drugs, if not at the hospital? Have you

had to buy any recently?

A I really -- 1 go to different drug storcs.
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L

For your typical drugs or your prescriptions|

Q

A What drugs are you talking about?

Q About the prescription drugs?

A Prescription drugs, such as?

Q Any that have been prescribed for you?
Any drug that would need a prescription.

A 1 take those prescriptions to different

- drug stores.

Q 1 see. Have you been sick in the last

'Jyear, Mrs. Gagliano?

A Have I been sick within the past year?
EI would say 1 ﬁave had minor illnesses. 1 do have a |
éprobleﬁ of colitis, when I become very upset and very
bnérvous. 1 think my husband was aware of this.
Q Have you had colitis this past year?
A 1 have not been treated for it ﬁhis
épast year.
; | Q What did you spend $350.00 on? ~ Did you
?spend it on doctor bills and drugs for last year? Why do
‘you anticipate you will need to have $350.00 this year?
é ' A Yes, it was -- I had an optometrist
and dental bill of $280.00 for crown work I had done.

Q Cosmetic work on your teeth? ‘Crown

- work? -
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A Crown work, yes; sir. I lost a tooth
and it had to be replaced.
' Q'. Do you anticipate that you are going to
Ancur $350.00 in medical and dental bills?

v A I would not hope so. My teeth are in
very bad condition and I have to keep after them. Yes, I
do.

Q What were you driving last June? What

&ypevof transportation did you have last June?

. A Last June? Last yeér I was driving a
1968 Plymouth Fury. I went out'and bought -- after I
‘separated I drove that until April of this year.

Q Then you bought a '73 Maverick?
A Then I had many problems with the car.

# was Lriving -- I was going to work from three to eleven
shift. Consequently, the car was breaking down. I was
;dvised that the car was worn out and that I should --

MR. VENABLE: 1 object to what the lady
Was.advised, Your Honor. I want to know what she drove |
last year and what she is driving this year. I have not
ébiécted to her rambling on different subjects on each
4uestion. |

THE COURT: Frame your questions more

precisely for a more responsive answer.
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MR. VENABLE:

Q What automobile were you driving last
ar?

A A 1968 Fury Plymouth,

Q What automobile are you driving this
ar? | | |

A A 1973 Maverick.

Q Did you pu:chase it new?
| A Yes, I did, sir.

Q What insurance payments other than your
tomobile are you provided at work?

A Provided at work?
| Q Yes. What insurance policies are
ovided in the course of your employment which are deductedA
om your salary? :
A The only one that is provided for me is’
e Blue Cross-Blue Shield. |
Q Do you not also deduct from your
lary iife’ipsurance at work?

A That is deducted from my salary. The

ife insurance, yes, that is deducted from my salary. What

in

am trying to say is that they give me my health benefits

 free, but Blue Cross-Blue Shield, they take the life

Surance off each paycheck.
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Q That is not what I asked for.
A It is something that the University
Says you must pay this amount and you must take out the life

inéurance.
| Q Now, other than the life insurance,

automobile insurance and health insurance, what other types

1

of%insurance do you carry?

E A Well, I carry an endowment for myself
ané I am carrying an endowment for my child. I aléo carry
%n;urance so that if I should become ill for a period of

twq weeks I would be paid, you know, when I cannot wcrk. I

plan so that if I am not able to work they would pay me the

money, you know.

Q Is this the insurance that costs you
$45.00 a month? The endowment and the paycheck insurance
that you have listed on your expenses --

A My protection insurance fqr illness does
cost me $55.00 a half year.
i | Q I am asking you -- let me rephrase this,

please. Categorize for me the policies, not the numbers,
I

just the type of insurance and the amounts which make up
the $45.00 a month amount that you have listed under

insurances not deducted from salary?

forget what the name of the insurance is. It is a protection
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A I pay $18.85 per month on Andre and
Emyself on the endowment.

Q $18.00 a month? How much is for you?

A $18.85.
- Q Is that combined for the two of you?
A Yes, sir.
: Q Are they two separate policies or a --
A Two separate policies, o
i Q How are those premiums broken‘down?
: A I cannot answer that.
Q What are the other policies?
A

] My protection -- I pay $64.00 -- $63.90
',Eor something like that every half year. |
| 0 That is roughly $10.00 a month?
A Right. My car insurance --
Q Other than your automobile insurance
life insurance‘and health insqrances?
| A I pay $25.00 a year for my license
_;insurahce. I also have an endowment -- twenty year endowment.
vI pay $27.00 every six months for it.
| 0 Which is roughly $4.25 a month; is that
Eorrect?

A I pay $27 -- yes, it is $52.00 a year.

I think that is it.
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Q That is $4.00 a --

;
| A 1 sat down with my policy and figured

|
them out rather closely.

Q That is an endowment of what kind?

A It is the 65-year endowmeht. It

inqludes -
|

For yourself?

> O

Yes.
Q IWhat otherlpoliciesvdo you hﬁVe?
é A I think that should conclude them.
% Q According to my figuring.thaf totais

up to somewhere in the neighborhood of $34.00 --

; A But my car insurance --
% Q I.said other than your automobile
insurance.
A 1 have my car insurance included, I
think.

éuéomobile insurance listed separately. Have you included
it twice on this list, Mrs. Gagliano?
A I don't know, sir.
. Q Would you look at your list and piease

teil me what you have done there? Did you prepare your

liét? Was it prepared for you and you checked it over?

| Q On the list you will find you have your
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A I prepared this list, sir.
Q Did you type it yourself? |
A i didn't type it. I had written it..
n itvwas typed.
| MRS. HALL: Judge, I can éerhaps
lain‘what happened here.. | | |
MR. VENABLE: I am asking her to
lain fhe'amounts. It is her testimony --

THE COURT: It is cross—ekaminatibn. o

Mrs. Hall, you will have a chance to rehabilitate.the
'Qitness on re-direct, if you think it is necessary.
BY MR, VENABLE:

Q Can you explain to me why you have

‘$43.00 for insurance not deducted from salaryvand your

automobile insurance separately --

THE COURT: Mr. Venable, you have called

this irregularity to the Court's attention.

MR. VENABLE: I can drop it?
THE COURT: No purpose is served by
tinuing it.

MR. VENABLE: I will drop the remarks,

Your Honor.

MR. VENABLE :

- Q Would you please tell me what comprises ;
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the $30.00 a month personal expenses? What items went
' ,nto that?
A The $30.00 a month would be cosmetics

-and small things you need around the house, such as paying

for thé newépaper and little things like that.

| Q Household supplies?

A You know, people are coming --

Q What household supplies have you pﬁt
in personal expenses that you did not include up abéﬁe

in household supplies?

A It would not be household expenses.

§ L X
?t is small items that I need through the month for

Q For yourself perscnally?

A Yeé.

.Q What comprises the $20.00 a month
educational expense and entertainment expense?b IS that
educational expense for Andre and entertainment expense
%or Andre? 1Is it entertainment oﬁly to Andre or does it
refer to the twé of you?

A It refers only to Andre, but, of

~¢ourse, if I am going to take him out and entertain him
%n the.park or take him to the zoo I have to pay a fee. 1

have given the child swimming lessons. It cost me $30.00.
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N

Q Is that educational? Is that one of

your educational expenses?

A I would say it is. I think it is

ecessary that the child needs to know how to swim. He

3

has‘been bought é tennis racket. He is a very active cﬁild,
He is at an age now that he_likes to learn. I am of the
Jhildsophy that he should have educational toys and things:
| Q  That is all for Andre?
A That does not include myself."Thatvis ‘"
%11 for Andre. |
B QDo you take Andre to church?

A Yes, I't#ke him to church on the
unday mornings that I am not working.

Q Is this $10.00 for church your contributidﬁ
each and every month to the church in the collection plate,
is that what that is?
A Yes, it is. It is collection plate
mbdey} | |
Q How much Of.this clothing money is for
yourself and Andre? How much of that amount is for Andre
ané how much for yourself?
A  Excuse me. Let me look at this list.

I would say that 75% of that money is spent on Andre. Andre

has grown very fast. He is a big boy. 1 would tell you




10

. ,11.

12

13

14
15
16
17
18
19
20

21

- 22

23

24

POLE; BENTON & JOHNSON ° '
OOURT REPORTERS A. J. Gagliano - Cross 68
MUTUAL BUILDING

© RICHMOND, VIRGINIA 23219 '

éhat in his kindergarten -- he has three different wardrobes
'vdf school clothes. He has outgrown them.
Q Your answer is that 757 of that is for

1
Andre? How much of the laundry and dry cleaning is for

‘1- | A I would say half of it.

| '~ Q  And how much of the food ard houschold
supplies -- the $125.00 figure is for Andre?

| | A Excusé me. Could you repeat that

question?

| Q How much of the $125.00 you have listed

g
for food and household supplies exclusive of his milk and
éxclusive of your meals at work is that §$125.00 figure?

f
How much is for Andre and how much for yourself?

! A I don't know how to answer that question.

Q What would it cost you in food é_month"

o live?

B

A I would say perhaps half of that cost.

; Q Now, where you live sounds like a rural
i _
address. It is a rural or urban --

; “ A It is really not truly rural. _It is
Leyond -- |
g » Q Is.this an apartment complex?

A Four apartments in the building. There
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are three buildings.v

Q Are there any one-bedroom apartments
there? | |
?«_ A There are no one-bedroom apartments.
: o Q Do you know how much it would cost to

rent a one-bedroom apartment?
A Yes, I do. It would be $145.00.

THE COURT: I don't require‘é mothef
 Aénd hér son to double up. | -
-g | ‘ _ MR, VENABLE: I am not trying td make

“that. I am trylng to determine a list of expenses and 1

1
. am trylng to determine what is Andre's expense and what is

'th mother's expense. We are not going to ask_them to
aouble up. |
BY /MR. VENABLE:
_ % | Q You say $145.00 a montﬁ.
; | A Where I am renting, yes. It would be
?145;00'3 month.
: P Q Do you believe that Andre'incrgases

your electric or telephone bill? Does the fact that you

 have him with you?

A Yes, I certainly do. He loves to speak
ftofhis grandparents who are in New York City. He gets on
ithe telephbne and he does speak with them. He has some

1
i
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out of state friends he speaks with.

Q What is your basic rate on the telephone? |
A Basically it is $9.00. |

!

N Q $6.00 is long distance? How much of it

is|Andre's? Would you say half of it?

o o A I would say all of it. ,Probably:whén'

he [speaks to his grandmother it could be anywhere from
55100 to $6.00.

} _ Q You don't maintain the utilities --

 '&our electric bill is increased because of Andre's presence”

Ln!the aparﬁment, do you? You would pay the $20.00 electric-

bl
~ bill regardless, is that right?

A 1 suppose so. I would say, yeé.
- Q Is the expense of operatingvtﬁe car
:thgt you have put down here, this $60.00 figure, is that
‘based on a per mile basis? How did you arrive at that? |

A 4 Yes.

5 Q It is not based on your actual expensés, S
is}itz
| A It is based on the miies I drive to
work, Yes.
i\ . Q Multiplying by how much per mile --

A . Yes.

Q It is not based on your out-of -pocket




10

11 .

12

13

14.
15
16
17
18
19
20
'21
22
23

24

POLE, BENTON & JOHNSON

| GDURT RERORTERS A. J. Gagliano - Cross 71

RICHMOND, VIRGINIA 23219 -

~expenses, is it?
A No.

Q Now, this reduction in income $200.00

'a month you have in this statement would come about if you
went back to school full-time? You have 60 credits to get

' a B.S. degree?

A Yes, sir.

Q How long will it take you on a part-time

basis in school to get your B.S. degree?

A It would depend on how many credits I

' took first semester. It would take anywhere from six to

. ten years.
Q If you went on a part-time basis by

taking one course a year it would take you six to ten

{years? That would be one course a semester type thing,

~ is that not true?

A I think the minimum would bé paft-time
would be four years.

Q Four years part-time, that would not
interfere with your ability to work full-time, would it?

A If I did it part-time?

Q It is possible whether or not -- let
'me rephrase the question. It is possible whether or not

Jyou would ‘deem desirable, it is possible even today to work
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- full-time as a nurse and go to school and care for your son.

It is possible to do it whether it would be a desirable way
to raise your son, but it is possible? |

A It is certainly poséible. I don't think

it would be desirable to my son. I don't want my son under

thosé conditions.
Q It is also possible -- I think you have

stated it is not desirable, but it is also possible to go

‘to school part-time and raise your son and maintain your

present standard of income; is that correct?
A No, I don't think going part-time and
taising a son and -- nursing is a full-time job. It is

eight hours. It is long hours.

Q As a part-time --
A It is strenuous.
Q As a part-time nurse how much would you

be working each week?
A It depends. Some hospitals will not

even employ part-time nurses.
Q Have you investigated whether or not

you can work as a part-time nurse?

A I have investigated.
Q Can you work?
A I have not received an answer.
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Q You don't know yet whether or not this

énticipatioﬁ‘in the fail --

A Whether or not I can work’part-ﬁimé?

Q Have you enrolled in school for the fall?
A. Not as yet. |

Q You are currently earning how much_a_

year? Do you know?

A I earn $3.95 an hour.

Q Do you know what your annual income is?
A No, sir, 1 cannot answer that.

Q I hand you -- yoﬁ should have a copy of

youf exhibits showing through June 8, 1973, $3,857.28.

A It is about $7700.00.

Q When do you expect a raise?

A I have no idea. I was told that a
raise would come in iuly which would have been a very small
raise of ten or six cents an hour. It was going to be
frozen because Pennsylvania -- they cannot affqrd to give
us | a raise.

Q Has it been frozen?

A I don't know. I can't answer that.

Q Doés a nurse with a -- does a nurse
with a B.S. degree doing the same job that ycu havé.--vboth o

-of |you are R.N.s with the same amount of service, would she
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cer

learn the same amount of money?

A No, sir. The nurse with the B.S. degree

has an increased salary. She starts at a higher rate. She

has more opportunity for promotions.

Q Doing the  same work you are doing with

t he same amount of service? Does that nurse with the B.S.-

' |degree earn more money than you do on that floor?

’ A Yes, she does.
Q 'How much more?
A 1 don't know, but it is a considerable
émoﬁnt.
Q " If you don't know, how do yéu know it
is|a considerable amount? Do you have any idea?

A I have a friend who received 30 or 40
1ts per hour more than what I do with a B.S. degree.

Q With the same amount of service doing

the same job you are doing?

A Yes, sir.
MR. VENABLE: I have no further questions.

THE COURT: Just a moment, Mrs. Gajliano.

According to the records here you were married in 1963?

THE WITNESS: Yes, sir.

THE COURT: And were you working at

“that time?
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THE WITNESS: Yes, sir.

intil 1969. .
in | undergraduate school in 19637
THE WITNESS: In '63 he was beginning

his medical séhool.

school?

THE WITNESS: Well, he did ‘two and a

He | transferred to Duke University, where he finished two

‘and ‘a half years, or was it two years?

THE COURT: From 1963 until yoﬁr son
was born in 1967 had you always worked?

THE WITNESS: I have always worked.
lLeen a student?
THE COURT: From 1967 until you

separated in 1971 how much of that time did you work?

THE WITNESS: When my baby was ten

- weeks old I went back to work part-time. I think I worked

THE COURT: Was your husband in‘school? 

THE WITNESS: Yes, sir, he was in school

THE COURT: What was he doing? Was he

THE COURT: Where did he go to medical

half years in Lausanne University of Lausanne, Switzerland.

THE COURT: And your husband'had.always

THE WITNESS: Had always been a student.
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1 three to four evenings a week at Duke Hospital part-time

2 until I became seven months pregnant with my second preghahcy,~
| . A ~
3 | ~ Then I quit work and that was in April

4 of |'70. He had already finished medical school.

s | - | | THE COURT: So the entire time.that'you'
6 | were married except when'you were out for pregnancy éurposeS»
7 | you worked during your marriage, did you not?

‘8 ; ’ THE WITNESS: Well, we moved to Richmond
o | and this was the only time that I did not work, this year

10 and a half we were married in Richmond.

13 | v After he became an internist,.is When.-
12 his salafy came, you know, as an intern --

13 _ : | THE COURT: That was back in '707

14 R THE WITNESS: Yes, his internship

15 started in '70.

16 | | THE COURT:‘ And then after he left on

17 january 10 according ﬁo your allegations, did you then go

18 back to work?

19 | |  THE WITNESS: Yes, I had to. By mid-March

20 % had gotten myself a car and I went back to work.
21 !

THE COURT: During the years that you
22 were married and living together, did you always dwell in
23 | - apartments?

24 ' ' .TTHE_WITNESS:- Yes, we never owned property.




10

11

a2
13

14 °

16
17
18
19
20

21

T 22

23

24

POLE, BENTON & JOHNSON

UOURT REPORTERS A, J. Gagliano - Cross 77
MUTUAL BUILDING
RICHMOND, VIRGINIA 23219

We lalways rented.

THE COURT: All right. And at the time

the alleged settlement agreement was executed on Jume 19,
1971, did ydu sign that as your name appears? You need to
have a copy.éf the exhibit.

| o MR. WARREN: Your answer is yes?

THE WITNESS: Yes, I have seen it. I
have sighedAit;
| THE COURT;' And you were then'represénted_
by| counsel? | |

| THE WITNESS: Yes, sir.

THE COURT: And it was your feeling at
|the time that you executed that on June 19, 1971, that
.$250.00 a month would be reasonable suppoft money for your
sdn, Andre? |

THE WITNESS: Your Honor, I could not
'say.that I felt it was reasonable, but I signed that contract
trying to avoid cénflict, threats and all kinds of things

that I had been previously faced with. I wanted.tp reach

an| agreement.

I first of all wanted a reconciliation

of/ my marriage which I was refused. I did sign‘that

|agreement.

* THE COURT: All right. Now, frem the
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19th --

sif. It seems to have disappeared.

Exhibit No. 1 it appears that these $350.00 payments were

made from February until May of 1971; is that correct?

‘until May 18 of 1973, $250.00 a month has been paid by your

husband and you have accepted that, did you not?

pp until -- let me see. It was to May of '72. I had been -
FeceiVing -- Andre had been receiving $250.00 checks from
his father for support. Then‘he began to send these checks
l$500.00vevery other month. I have asked him and told him
it»was quite inconvenient.for.me to make a budget con this:
type of thing. I did receive my money every two months.
Phén'he said that he wouldn't do it. He didn't say he
couldn't pay it., |

handle it that way.

payment was changed to $500.00 a month, it reflects a

two-month payment of $250.00 a month?

THE WITNESS: Let me find my copy of it,

THE COURT: I have it. On Plaintiff's

THE WITNESS: Yes, sir.

THE COURT: And then from June of 1971

THE WITNESS: Payments went very well

It was just more convenient for him to

THE COURT: After the manner of the e

* THE WITNESS: Yes, correct.
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THE COURT: You accepted all those
payments understanding they reflected the agreement of
June 19, 19717

THE WITNESS: Well, the checks were
written out to Andre. Yes, 1 used them. 1 signed his
name. I signed my name and used them for his care.

THE COURT: Fine. Thank you. 1Is there
anything further from this witness?

MR. VENABLE: Only one very short

question, Your Honor.

RE-CROSS-EXAMINATION

BY MR. VENABLE:

Q Mrs. Gagliano, is it not true that
auring the time that Mr. Gagliano was in school he received
méney from home and borrowed money to pay his tuition,
is that not true?

A It is true he borrowed very small
é&ounts of money for his tuition and have received small
émounts of money. I can't tell you how much from his home.
It was just pocket money.

! - Q - That is your interpretation, is that
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~not correct?

A $10.00 is pocket money.

Q Are you stating for the record that he

‘received oniy $10.00 from his home and borrowed $10.00 to

pay his tuition?

A Excuse me?

Q | Has he not received more than $100.00

‘and $200.00 a month on occasions from his home?

MR. WARREN: I object to counsel

.'teétifying.

MR. VENABLE: It is cross-examination,-
Your Honor.

THE COURT: Well, bear in wind a witness

‘is supposed to have some knowledge of these facts either on'f

direct or cross-examination.
Mr. Venable, I suggest your client might
be|better able to respond to that.

MR. VENABLE: I will waive this point,

Your Honor. 1 have no further questions.

THE COURT: May the witness stand down?
| MRS. HALL: I would like to have the
witness recite the facts that led up -- the thingsiher

husband did and said that caused her to enter into that

agreement and to nét stir up any trouble about the fact he
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. énswered-them in terms of explaining what happehed. VI

ﬁas not paying her the way he should have been.

THE COURT: Well, since you have
repudiated it, Mrs. Hall, do you think that is terribly

' ﬁelevant?
MRS. HALL: Judge, I think you have

asked her some questions that she has not really fully

got the impression you were taking into consideration the

] . ‘
fact that she entered into this agreement --
P .

]
i |

. THE COURT: Not at all, but is it not

incumbent upon the Court to understand what the standard
is that the husband has established for his wife in life

~ '4nd take that into consideration when considering the

- q

uvestion of support money and alimony?

i
i

I
i MRS. HALL: I understand the standard
is|also his ability to pay and her needs and the child's
ﬁeeds.

? THE COURT: No, it is not based upon

the common life. 1Is it not based upon that standard which

he;has established for his wife in life and obligations to

|
raintain her in that standard throughout life?

MRS. HALL: You have to consider that
he lwas a student and that she was putting him through

School.
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THE COURT: It would be a matter for
argdment later on, Mrs. Hall. Now, since no one has:gope
tojtheltrouble to establish the standard, that is the
&eason I asked those questions. I want to hear your
@rgument on it later on.

. Most of the cases I have read have
heen overruled. This does seem to be a very germane form

of evidence in making an ascertainment of support money cr

alimony paid to a wife.
|

! R
! . Suppose we recess for about ten minutes

and in the interim you might conclude that you have exhausted
ieVerything this witness needs to say.

NOTE: A short recess was taken.

ﬁi THE COURTQ.-Does that conclude your
éevidence on your motion for an increase in suppcrt money

iand aiimony, Mr. Warren?

| MR. WARREN: Yes, sir, I believe it decces.
‘ . THE COURT: Fine. Mr. Venable, would
jyoﬁ put your client back on so he can conclude the cross-
iexamination on the depositions that you took in support of
%your counter-claim or cross-bill?

. - - MR. VENABLE: I will have a few questions
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relevant to the support as to his income.

THE COURT: You may do that, but I was

going to -- I want the record to be completed. I will

nsider this as ore tenus testimony. I want the record

be completed. It will be in the record, and I will

consider it ore tenus testimony.

Why don't you make him -- he is now

,évailable, as I understand it, Mr. Warren, for those
‘questions which were prostrated by the witness in Boston |
‘when his deposition was taken. You may ask those questions

At you feel were proper and should have been answered__av

Boston,

MR. WARREN: If Your Honor please, there

|a motion before the Court one to suppress both of the
&epositions and also there is a motion to have the Court
étay his hand with regard to proceeding té the entry of
vény further decree in the matter until he complies. We
have not taken that up yet and that is before the Court at

this point.

THE COURT: The law on whether you

deny people relief because they have not paid their debts

constantly developing in this country, Mr. Warren. 1
surprised that you are bold enough to suggest --

"MR. WARREN: I can quote the Court
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ent decisions of the Virginia Supreme‘dourt on all force
thaﬁ point.

THE COURT:. I'héve been reading some of
se cases énd_that is the reason I was inspired to. |
tion it to you. ‘Now, which cases are you referring tb?

MR. WARREN: 1I would like to quote

from Gloth v. Gloth, 154 Va. 511.

THE COURT: 154 Va. 5117 Now, don't

ote from it, just tell me what it says in summary form. -

MR. WARREN: When a husband refuses to_#Q

aill paraphrase it. When a husband refuses to pay the

imony decreed, the court refused to proceed further until g

husband purged himself of contempt by paying the alimdny"

t due. | x |
THE COURT: That goes back to the days

kept people in jail becausé they had not paid their

es. 1 am‘suggesting to you the law has evolved -—vthe

‘has evolved and gotten more refined since that time.

other words, I can hold him in contempt and put him in

1 for not paying, can I not?

MR. WARREN: I suppose that is the

ernative available to the Court.

THE COURT: And ﬁhat I think will support;"

position simply because you could not put him in jail for
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not paying, for ﬁot paying his alimony. If it's been
%decreed by the cdu:t so that it makes it a very clearb
3diStinction between the constitutional right of the court's
fprerogative to jail people for contempt and indirectly put
zthem in jail for not paying their debts. There is still a
'%clear distinction. I don't think it has been overruled by
{ary_decision of either our own court or the Uﬁited States

%SLpreme Court.

I suggest the law may be that while I_f”

can't put him in jail summarily for failure to comply with

Court order, that is a very direct and clear way of

liredressingvhis wilful frustration of the Court order to
'withhold relief that he is otherwise entitled to and that
:may be beyond the scope of the authority that I have. I

5cem fine him, put him in jail and a lot of things-.

MR. WARREN: If Your Honor please, I

'?don't think the doctrine of clean hands -- the Court
zprOCeeding to enter any decree in this cause with regard

to granting the relief that is-prayed by'Dr. Gagliano until
she has some money in hand, that is, in so far as arrearages
have been found as being dﬁe and owing as of this point of

ime.

THE COURT: Now, unless I find that the

rrearage payments are current or if I find there is
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~-arrearage --

MR. WARREN: I guess that is 111og1cai --
THE COURT: -- aw#rd according to your
:eyidence that has‘been put on.
» MR. WARREN: Surely.

THE COURT: Your point, your obiection -

'is not in the record so proceed with your cross-examination

of this witness that was frustrated.

P ANGELO VINCENT GAGLIANO, after previously being

"sworn, testified as follows:
1 :

CROSS-EXAMINATION

‘BY MR. WARREN:

Q. Doctor, would you please state what

‘the mortgage payments are on your house?

A $340.00 'a month.

Q $340.00 a menth. Do you own any dogs?
A I own two dogs. |

Q What was the purchase price of each of

‘those dogs, please, sir.

A " 1 paid a hundred for one and couple
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1 %hundred for the other. ’
2 | ? : | Q  Are they show dogs?

"3 L | A I don't remember the exact amount. Tﬁose
4 :are exactly what they are.

5 .i | Q Are they thoroughbred animals?

6 { ' | A They are registered with the A.K.C..
7 j ' | Q Have you shown -- |
8. »_g _ ’-» A I have one -- shown one éf them

9 }obedience trained.

10 v'é' v - Q Do you own any automobiles? 
1" 3' A Yes, I do.

42 ;Aﬁ : - Q Please tell the Court what kind?nl
13 ‘j : A I own a Datsun 1972, and I own the
14 jFord that was in question that was previously mentioncd;
15 i:”_: Q What kind of a Datsun?

16 A It is a‘240 Z.
17 | Q ‘What is the purchase price?
18 j A $4,000.00.
19 z Q How much?
20 A $4,000.00.
21 : Q 'Is that car paid for?
22 ?' A No, it is not.
23 ; Q What are your payments?
24 ; A $140.00 a month.
; v _
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Q Did you tell the Court what your

payments were on your mortgage?
l ’ :
I
!

A $340.00 a month -- $341.63.
| Q For your mortgége?
; A Yes.
% T Q  And your payments on your car are

need to have two automobiles?

,$140.00. Could you explain to the Court why you find a

o A Well, like I use one for pleasure and

ﬁhe other car is fairly well broken down. It is fairly

fun down. It costs a lot to maintain it. It is worth
fright now a couple hundred dollars.

. ” Q How much has it cost you to maintain
: o _

it the past few years?
| A Lately very, very high., It has

H

80,000 miles. It is broken down.

! Q Could you ans&er my question? How
‘%uch'it is costing you roughly on a monthly basis in the
last couple of months?

A It costs me well over $200.00_to
m;intainvthe'car that is barely worth $200.00.

Q All right, sir. What would you say
your‘expehses associated with your job would be? | |

A " With my job you have to wear a white




10
1
12
:13
14

15

16 ~

17
18
19
20
21
22

23

24

POLE, '
'COURT REPORTERS - A, V. Gag]_iano - Cross v 89

RIC

i
i

BENTON & JOHNSON

I MWUTUAL BUILDING
HMOND, VIRBINIA 23219

Tt

|coat but that is kind of minor. The biggest expenses are .

- lgasoline. .Ivhavé to travel 30 miles each way to work every

" lon| operating your car are on a monthly basis?
~ |say.

'ekpenses were a lot different.

employment?

|
i

day.

changed a great deal. I was living in. Rhode Island and

bought, could you describe it to the Court just very

%riefly in general terms?

Q 60 miles roundtrip?
A 60 miles.
Q How much would you say your expenses_:

A I really couldn't say. 1 couldn't

I just recently moved, and my expenses haVe'reélly

When did you move from Rhode Island?

Q
A In the end of March of this year..
Q | Of what year? ‘
A Of this year, 1973.
Q When did you start your term of
A April, 1973.
Q April, 1973?
A Yes.
Q All right, sir; Now, the homé you

A 1t i; an old brick house.
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1Q j How many rooms does it have?

MR. VENABLE: Before we go a.lot more

iar afield, it is my impression this was cross-examination

a deposition. If perhaps it is serving some other

rpose, we don't have any objection to going into the

%hings necessary for the Court to find whether the parties

wwve lived separate and apart for two years. When he is on

"khe stand in reference to the needs of the wife or his

ility tovpéy, we can do that now, but if it is part of

e ore tenus --

me to do it. It is going to have to be developedvsomé _1
re. Bear in mind, thaﬁ the cross-examination that was
ustrated would have been responsive to whether he had'~ 
dé'proof necessary to get aAdivorce on living separate

d'abart for two years, but if this is part of your case

ﬁreflective on the question of alimony ai:d support money,

l

i

_ithen proceed.
Nha A

MR. WARREN: It is indeed. Your Honor, .

tdose are the questions that were frustrated in the main.

THE COURT: Proceed on it.

MR. WARREN: All right.

BY MR. WARREN:

n's income with an ore tenus attempt to put forward thbse,‘;f"

THE COURT: Perhaps it is an inappropria;ev"
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‘BY MR. WARREN:

Q Mr. Lucy asked you the question and I

am quoting from the»deposition on page 10.

"Question:. What is your gross income, -

goctor? |
' " VAnswer: - $10,900.00."

§ - o MR. VENABLE: We have estalished this
previously.

BY MR. WARREN:

; Q That is the gross income?
: A That 1s what my gross incdmé is.
Q Could you tell us what your{utility :

_ bills are in this big old house?

MR. VENABLE: I object to cbunsel

cnntlnually editorializing it as a big house or a small house
1or things of this nature. Your Honor, I think he can askv.

him these duestions‘in a étraightforward manner as to how
;mhch it costs him to live and what kind of house he lives

in.

THE COURT: Proceed. Bear in mind,

the mention of the house and this sort of thing are not

particularly helpful to the Court

Q You were going to tell us what your

utilities are?
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A couple_ofAmonthé.

lex

A As it happens, I have only»moved there

Q  Now, what bills have you paid?

A It is hard, very hard for me to say.

They are the standard bills similar to bills when I was in@' '

_“ﬂhcde Island so far as I have been able to reéollect.

Q What would they be?

A Approximately $20.00 a month for‘

¢1ectficity. Approximately $10.00 or $15.00 for telephoneii
Heating about $30.00 a month. I have not lived there in

‘the wintertime. I expect it to be the same kind of,house._-;a

Q All right, sir. Now, what was the .

" purchase price of the house, please?

A $40,000.00.
_.Q | Now, could you simply state fdr.the '
urt what your dcher personai expenses are of significance?
A Yes. My gross -- my net salary that 1  
ke home every month is $750.00, of which $340.00 is -
yment for the ﬁortgage. Also $140.00 for the car pa?ment_
$250.00Afor the child éupport, which would leave me

ry little to get along with. And I have really tapered

penses are pretty standard for insurance and things like

is. I don't pay --

e rest of my expenses to meet what I can earn. The éther E 2
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Q

| *.insurancef

A
would cost?

Q

A
mbjWork?

q
cost you?

A

Q

A

0
?expenses?

A
once in a while.

Q
‘mOnth's time?

A

Q

A

Give us a monthly sum of your
What my heat and hot water and units

Insurance.

Insurance, back and forth and commdting ; 

Insurance, please, sir. What does it

Approximately $300.00 for both cars.
A yearly figure?
Yes, that is right.

Do you have'any other extfaordiyaryv
Extréo?diyary expeﬁées? I have'to.egt
What do you think it costs you in a
An average of about $100.00 a month.
Do you employ a housekeeper?v

No, I don't.

Do have any plans' to rent any part of

‘the house you now own? -

I may in the future. I don't plan to
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'&ight now.

~Q  All right, sir. Coming to other

questions that were not answered in the previous depositions,

ﬁiving in Richmond. We were living at separate addresses.

several occasions we did visit.
Q When?
A At her present address in Pennsylvania

have visited several times. The primary intent was to

e my son.

estions with regard to any interruption of this separation.

ve you had occasion to spend the night with your wife in
e same bedroom since your separation?

A - There was one occasion in which under

uld.you.state whether you have, in fact, visited with your -

fe since the date of the sepération, that is; January 10;'
717 |
A Yes, I have.
Q | Could you tell us where that'w;s?.?
A Excuse me? | |
Q Tell us where that was.
A Where?
Q' Yes.
A Well, I visited her when we were still o

Q I would like to ask you more specific °
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1 _very‘unusual'circumstances we did spend the night in the

2 same bedroom. It was certainly nét with the inteﬁtion of

3 Lohabiting or with reconciliation. | o

4 1 - Q Tell the Court some of the circumstances.

s , : | A In February about a month after ouf'

6 ‘ separation, hér father passed away; 1 thoughtvit would bé; l.7

7 nice if 1 offered to take her up to Pennsylvania to the '

é.' ]Euneral.‘.When we got up there, her brother_-- her ; J {' o

) brother-in-law and her sister offered us a place to stayn B
10-  "overnight. We were just circumstantially put_iﬁ a'sitdétidh‘ﬂ
Y whére we had to share the same bedroom so as not.treaté'f"

12 | ahy kind of a fuss. At the time I just agreéd'tp it. .

13 | Certainly, we had not spent any nights together other than

" ‘that. -

15 | ’ Q That is the only time?
16 | A Really thé only time.

17 . o MR. VENABLE: That time that you visited
18 |. was in February of 19717

19 o THE WITNESS: Yes, sir.

‘zo | , MR. WARREN: Youf Honor, I have no

21 _re;diféct for the purposé.of ore tenus. I am now at the

22 .Coﬁrt's pleasure.

23 | | o ‘ 1 am"prepared to go forward abéut his

24 .abiiity to pay for his wife's needs prior to that time. }
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THE COURT} It has been covered unless

there is something held back, Mr. Venable.

MR. VENABLE: Yes, sir, I did., I held

back on the schooling'and income earned.

' RE-DIRECT EXAMINATION

BY MR. VENABLE:

what date?

2>

Yo Y o]

frdm-cbllege?
A
yes, sir.

Q
A

nursing school.

<

Dr. Gagliano, you were married cn

September 19, 1963.

Address your remarks to the'Judge.'
September of 1963, sir.

How oid was your wife at that time?
Coing on 26 -- 25 going on 26.

25 or 26. Had you just graduated
1 had previously coﬁpletéd céllege;

Had she completed college at that time?
As far as 1 know she had just completed
She was a registered nurse.

- She was a registered nurse at that time?
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sl Q
in |Switzerland?
A

Q

- Switzerland?

Shel was not able to
Q
Supbort yourself?

A

Yes, sir. She had been for several

This is in'1963?

Yes, sir.

When did you enter medical schodl?..
September of 1963.

Where did you enter medical échool?,
In Lausanne, Switzerlénd. |

How long did you stay in medical school

Three years. From 1963 until 1966.

During that time, did your wife work in’

Yes, she worked part.of the time, yes.
Part of the time as an R.N.?

pPart of the time as a nurses' aid.

get a job as an R.N. right_away.

While in Switzerland, how did you

Well, essentially, our expenses -- my

tuition was only $200.00 a year. I borrowed approximately
$3,000.00 from a New York City bank prior to going over sc’
I would be able to make expenses meet for a full year. Now,

that was my initial intention.
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Q Did you have some part-time employment
while you were there in school?

A Not while I was in school there, but my

ﬁarents sent a substantial amount of money every month.

: Q How much was that?
A In the range of $100.00 to $150.00 a
@ohth. Her parents alsb sent some money. |
| Q | What percentage of your expenses, your
1&ving expenses, not your school expenses, what percentage:
.

of your living expenses were contributed to by your wife?

| | A At that particular time?

| Q During the three years in Switzerland.
| A I would have to say approximately 25%.
| Q What percentage of your schooling

e@penses'were contributed to by your wife during those

three years in Switzerland?

; A Essentially none.

i _

l Q When you returned to the United States
1

in 1966 -- excuse me. Had you not been married while you

wére going to medical school in Lausanne, would you. have
hé& to rent a private apartment? | |

5 A 1 would not have. I would have stayed
aL one of the hostels they had for the students thére.

Q ~ 'Did they have hostels for the married?
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A No, they did not have any. It was

'aifficult to get an apaftment because they were very

expensive.

Q.
A; I returned in the summer of 1966.
Q Where did you go? |
A

At first I worked while I was waiting

'foy admission to Duke University which began in January of =

|

e following year. I had a six month wait in between, at

which time I worked at a hospital.

Q Was your wife then working? Was she

- working when you returned?

A ' She worked part of the time, yes.v

Q When did she deliver the baby?

A March of 1967 which was the following
Q  Following spring? From the time you

returned to the United States until that baby was born --

A I would say about four months,.about
ur months of that time.

Q How did you pay for the tuition and

st of school at Duke while you were finishing your three

ars at Duke?

A Essentially, she and I borrowed another

When did you return to the United States?
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“additional $5,000.00.

Q.  Dpid you work while you were at Duke?
A Yes, I worked in the blood bank there.
Q Did you receive money from home while

you were at Duke?
| A Yes, sums of money.
Q After the baby was born, in the spring

of '67, which is nine months after you returned to the

~country --

hfterwards.
And when did she stop work?

A Definitely in January, 1969, when I
officially graduated from medical school. I had to wait
@ix months for my degree, at which time I earned $1,000.00
ia month. At this time, she stopped working in January of
11969, and that was the last time she worked until after we
Iseparated.i |

| Q Was it your wish that she not work?

A There were times when I thought that

jshe should return work. | .

Q .~ Dr. Gagliano, during the three years

A Yes, sir.
Q -- did she go to work again?
A She returned to work a couple of months :
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sck

than 107.

you were at Duke University, what percentage of your medical

A

Q
A

'fo# tuition and books and living and expenses.

L

| Q
: )
|

50% to myself while she was working.

Q

, woik from the time you returned to this country in 1966

unFil you graduated in 1969?

- A

' It|was about a year and a half.

Q
A

Q

kind of accommodations did you live in?

A

was a walk-up apartment type dwelling with two bedrooms.

Q

‘please characterize for the Court how you would rate these

ap

1ol expenses were paid for you by your wife?

Because of the amount of money I had to borrow

artments in terms of newness?

Again, 1 have to say about 5%.
0f your medical school expenses?

 Medical school expenses probably less
How much did she contribute to you?
Of the living expenses 1 would say

How much of the time did she actually

I would have to say '68 and half of '67.
A year and a half of that period?

18 to 20 months.

When you lived in Switzerland, what

It was an apartment type walk-up. It

Were these apartments -- would you

i
|
|
i
i
I
i
¥
|
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A They were old tenement type houses. They

are | the type.ﬁe_sée here. They are very hard to obtain.

|

|

i .
.T?ere is a terrific housing shortage.

f Q ~ When you went to Duke, what kind of
h%USing did you and your wife enjoy?

I A I would say it was an inadequate
aLartment. It certainly was not luxurious. It was a

. two |bedroom unfurnished,.uncarpeted type of place.

o Q When you graduated in 1969, was when she -

.
stopped working all together?

A That is right, sir.
Q And she didn't work until after --
two |years later?

A ‘That is right. It was two and a half

years.:
! Q During the time that you graduated from
] .

m%dical school and during your internship, what type of

h&using were you living in?

! A We rented a home in Riﬁhmbnd;'

\ Q You rented a home?

1' A Yés. |

t Q What type of home was this?

. A It was basically a small five room

house. It was a two bedroom type thing, again. It was
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énﬁurnished and fairly inexpensive.
Lo : - |
| . Q To obtain a two bedroom apartment in
Bosten what rent would you have to pay?-

A Well, they vary considerably, but for

something reasonable and decent, you would have to pay

$300.00 or more for a two bedroom, if you can findrone.
Do _

!

Q Did you search for such an apartment

7hen you moved to Boston?
I A Yes, I did. For the living that I

ﬁaﬂe -- I have a couple of dogs and that certainly is not
L N

i 4 le : . .
_ %dm1531b1e in any apartment in Boston. Now, that is ome

%f the reasons I did purchase a home. It was so I can have

is |about $340.00 in rent.
Q When you married your wife, she was a
registered nurse? 'She was 25 or 26 years old?

A ‘ Yes;

MR. VENABLE: I have no further questions.

THE COURT: Mr. Warren, do you have any

%urther questions?
i MR. WARREN: Yes.
{

some real estate and pay about the same amount in rent, which |




10

- 11

12

13

14

185

16

18

19

20

21

22

23

24 -

RICHMOR

 POLE, BENTON & JOHNSON - |
MUTUAL BUILDING | A. V., Gagliano - Re-Cross 104 -

ND, VIRGINIA 23219

obt

‘New
'EdL

Sta

BY

: §11

o
Std

)

!

wit

mead

ple

* RE-CROSS-EXAMINATION

MR. WARREN:

Q Dr. Gagliano, you mentioned, first of
; a $3,000.00 loan. Could you tell us the date,you:,

ained that loan?

A Yes,iSeptember of 1963, at the New York

te Higher Education from the First National Bahk from
York City. It is a government guéranteed 1oén.
Q . What did the New York State'Highér_' '
cation have to do with it?
A The bank loans money through New Yérk

te Higher Education. They do not have anything to do

h the Federal Government, though, if that is what you
nt. |

Q What is the interesé on the loan,
ase, sir, if any?

A I believe it is 4%.

Q 4%?

A Yes.

Q And have you repaid the 1oan?_

A I am beginning to make the payﬁents.

y were due after I‘finished my service in the United States
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th:.

- Q ~ After you finished the military service? -

A "~ Yes. Well, I paid a portion of it, a

last

very small portion, a couple of hundred dollars just before

1/ was drafted. Now, I am out of the service and they want~ v

money. As a matter of fact, I paid $320.00 to Duke-jus£ 
. week.

Q On the $5,000.00 what was the date you

made that loan?
]

A There was two loans invélved in that. 

There was one for 1967 and 1968. Now, each of those years

it was approximately $2,500.00 for each loan.

Q I see. And was that a government

guéranteed loan of some kind?

A It was not. That interest rate was:

about 5%.

vQ About 5%. Thank you, sir. How wmuch of

that have you repaid?

A Just $320.00 of iﬁ. It was just recently.

Q What kind of arrangement do you have for
repayment?.

A On a yearly basis.

Q How much do you have to pay a year‘on ic?

A Well, I have not figured it out
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maﬁhematically. It will be approximately for 23 months --

it will be about $1,000.00 a year for the next 10 years.

\
i

E Q You testified that you had lived in an
apartment while you were in the service in Rhode Island.

You could have lived on the base, could you not?

|
; |
' ;

A No, there was no housing at the time.
Q No housing for --

A No off base housing at the time.

Q All right, sir. Now, I ask you how

much did you contribute to the family income during the

period you were in medical school other than these loans?_‘v

!
1

A I did mention I worked part of the time.
Q What would you say it came to?

i A What years are you talking about?

| Q During the yearé you were in school?
A Which schoél?

| Q All of the medical schools.

| A I was in medical school for six years.

Yéu‘have'to make it pretty specific as to what years you arc
tauéng about.. There were years I did not work very mwuch
an& that is true. I did have money. I had borrowed it.

You éan't go to a medical school in a foreign country and
Spegk French and try and work at the same time. It is

impossible.
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in

to

Q All right, sir. Now, I ask you if you

any income other than the jobs, other than the loans

1 have told us about'duriﬁg this period of time that.ydu .

re in school at Duke or Switzerland.

A It has been mentioned that ﬁy parents
hef parents gave us gifts from time to time, very o
stantial gifts. | )
Q What do you define as substantial?v
A I think that a set amount of $20.00, "
ry single week, from each parent, plus $100:00 bonus'cn@ax”
a while is --
Q Give us a total?
A I really couldn't give you an exact

amount because they came in and I didn't write them down.

Tﬁey certainly helped a great deal.

Q You would say their contributions amounted

$5,000.00 or $10,000.007

A 1 would say they amounted to several

thousand dollars each year.

Q Do you mean by schral three to five? -

A Three to.five. I would éay aboﬁt thrée
five thousand dollars each year.

Qv From her parents and your parnnt

A They not only gave us money, but thcy
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gave us gifts as well.
Q. " You mean cash?

A No, gift gifts. They not only gave us

cash, but gifts, such as clothing and this kind of thing.

Tpeyfwould take us out and buy us a dress or a suit or a

."pLir of shoes or things like that. We did not see it in

money. We did see clothing and other kinds of things.

was cash money?

MR. VENABLE: I think he has testified

'that $20.00 a week came in. Certainly you can multiply

'that.

BY MR. WARREN:

VQ . Would you say her parents and your
parents both contributed to you equally? |

A I would sa& that.

MR. WARREN: Thank you.

THE COURT: You can stand down, Doctor. 
Is there anything further, gentlemen?

'MR. WARREN: Sir, I would like to put

Mrs. Gégliano on as a rebuttal to what he has just testified

 to.

Q How much of that $3,000.00 to $5,000.C0

MR. VENABLE: I have no further questions. .

THE COURT: Come around here, Mrs. Gagliano.
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MR, VENABLE: As Mrs. Gagliano takes the

?tand, Your Honor, we have a question on ore tenus of

]oﬁroborative testimony. What would be the Court's pleasure?

can attempt to locate this doctor at MCV who was willing
testify or I can reach an agreeable time to take
positions within the next five or ten days wiﬁh.¢ounse1;_.
THE COURT: It would be more'convéniénf )
yoﬁ agreedrto take his deposition. | | |
MR. WARREN: Surely, it is going to
in Richmond, and we will be presentbwith these questions; o
. MRS. HALL: We will only ask that we

awarded attorney fees and costs for those depositions.

ow, by his own actions he has caused the necessity for

aking them.

THE COURT: That is an agreeable request,
s. Hall.

MR. VENABLE: We have no objection to :

that as to these depositions. We would object to attorney's
fees and counsel and court costs for the depositions we had
tol take in Boston and for all actions since June 19,'which |

is another issue before this Court.

THE COURT: Well, I will hear you on

ithat narrow issue, but as I recall from reading these

depositions, your counsel in Boston frustrated the




10

12

14

16

19

20

- 22

23

24

POLE, BENTON & JOHNSON
OOURT REPORTERS
MUTUAL BUILDING

RICHMOND, VIRGINIA 23219

110

A. J. Gagliano - Re-Direct

13

18

21

'cross;examination, did he not?
| | You took those and paid for them, have
éoﬁ not? |
. MR, VENABLE: They costs $25.00 for a
4 éopy and attorney's fees, which we have notvpaid for.
THE COURT: I will take it up later.

MR. WARREN: That is a separate issue. .

ANNA JEAN GAGLIANO, after previously being

sworn, testified as follows:

RE-DIRECT EXAMINATION

i
1

3

>§Y MR. WARREN:
i Q You have héard the testimony under cath
6f your husband, Mrs. Gagliano. Now, he testified to having.
made very substantial loans during the period of time he

Qas in medical school in Lausanne, Switzerland, and while

ﬁe was at Duke University, and then when he became an intgrn
%tﬁMCV.

| Your testified to certain periods of

ﬁime-when you worked and he worked. He said he contributed

by borrowing money. Now, who actually in your household
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l A
’ .
during that period of time paid the bills, such as, the

rent gnd=utilitieé and so forth? ,
| MR. VENABLE: Hé is again very badly
l%ading his witness. I think the question can be phrased

béettér than that. |

| | "~ THE COURT: This is really a lot of

replowing of the same thing. Now, just go ahead, Mr,

Warren, and see if‘you can be a little more precise. an't_

lead and don't feel that the Court has not been following

the evidence very carefuily. I don't need any repetitive

how attentive I am to these things when people testify.

MR. WARREN: I do not mean to imply

about the Court's inattentiveness, because that is not my
f?eling, I am trying to establish this witness -- this
w;fness would have reason to know whether or not the loans
ever, in faqt, were made.

THE COURT: Ask hef that. That is
relevant for impeachment purposes only.

MR. WARREN: Yes, sir.

BY MR. WARREN: ’

Q Did you or did you not pay the bills
~ and handle the family checks during the marriage?

A Yes, sir, I did. My salary paid our

ihfluence. I cannot impress that upon you too much as to -
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living expenses. We did not depend upén our parents. They
ould send us pocket monéy. We appreciated it, but there

‘was no-sayihg that they were going to send us a certain
amount each week. .We were totally independent of our
parents. They did help us. From my salary the Bills were‘

paid by me and so forth.

Q- Your husband testified that two séfs of

parents made equal contributions during the period sbmethihg

between $3,000.00 and $5,000.00 a year; is that true?

| A That is ndt true unless I did not

recelve -- unless he received it. I don't know of it. Wéll;

cr

in a letter every two weeks or something like this. I
don'f ever know of anything amounting to $3,000.00 to |
$5,000.00 a year. |

Q . Would you'have been in position to know?
A I should have, yes. I don't know why
I|didn't know if it happened. |

Q Now; what would you say to two sets of "
pérents contributing during that period on a yearly basis?
| A I would say perhaps maximum or total
of $500.00 from both parents. They would send Christmas:
gifts and things like this. The actual cash‘money.coming

I|would say $500.00 from both parents for the year.

he only thing I can -- we received pocket money -- $10.C0
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| Q ~ Did you}estimate the total amount of
f'éheséigifts?-' |
A The total value of the gifts?
Q . Yes. |
A There were not that many gifts.
Q There were not that many gifts? Could

'wou estimate the total value of the gifts?

! . :
C A $100.00 a year.

- Q Were you aware that in 1963, your

Husband made a $3,000.00 loan toward his education?

i ' A - 1 know that he made a loan. I think

t was before our marriage. He needed money. We needed
oney to get to Europe. This was -- I‘do think it was
éfore the marriage. He didn't have money to go to Europe.
his waé a loan he made for thé voyage and expenses and -
o forth. As far as I know, I never saw it. It was not
ade after the marriage.

Q Since you were married, he has testified
n 1967 and in 1968 --

MR. VENABLE: This witness has sat here

hrough all the testimony and has heard counselihas répeatedly

irected answers he wishes to receive by going back over and

ver what this man testified on the stand here. He can just =

~ask the questions as to the woman's knowledge.
t

4
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THE COURT: She had to have knowledge

f the loan in '63, so that has been established as an

absolute, uncontradicted fact. He may wind up the same

%y. Go ahead. I agree that it is leading.

Y MR. WARREN:

Q Do you know of any other loans?

A I know of a loan -- at one time after --
think it was after the baby was born.

Q The year,bplease?

A The baby was born in '67. There was
nough money to cover tuition at that time. As far as I
noﬁ, it was not more than a $1,500.00 loan taken out at
hat time through Duke University. Now, that is the only
pan 1 know of thgt was taken out during our marriage for
is education.
Q What abqut.any other loans for any

ther purposes?

A There was a car loan taken out.

Q Anything else?

A I don't.think so.

Q What percentage of your total family

udget was paid for by your salary alone?
A All of it. My whole salary went intc

upporting the three of us, such as, rent, food, clothes,
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car pa&ments and paylng as much of the tuition as I
possibly could. |

o  Q ‘.1002 of your salary went into the
iexpenses?- What percentage of expenses was your salary?

A 1 am afraid I don't understand the

.vquestion.

,I | Q You are testifying that you used 100%
Iof your salary -- |

A Yes.

IlOOi of your salary equalled 100% of your expenses or was
:it 50% or what percentage?
| A We were living as students live. You
‘know, we were just even even. I guess it would be a 100.
1It.was a student type of life. |
Q | Now, witﬁ regard to your pregnancies,
{you had how many pregnancies? |
A 1 had three pregnancies.
Q And what were the resuits of each of
{tﬁe pregnéncies?
| A My first son was born in '67. He is
lliving and well. My second pregnancy was.a stillborn

child.

Q Was that full term?

Q -- for expenses. I am asking you whether
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-§' A I think it was three weeks. 1t was

) . _
very close to -- it was very close to. I have an RH

féctor.problem. I had a stillborn child. Now, that was

right when»I quit work at Duke. I quit work at seven
ménths. - I worked up until April, and the baby was born in --
June. It was stillborn. We moved to Richmond. At the time -

of our separation and our marital problems, I found out I
wés pregnant. My husband refused to accept the pregnancy.

Tﬁere were many conflicts. I was very confused about che

métter knowing that if he was going to leave me I could not

i
\

go on with the'pregnancy. I had a therapeutic abortion in

i
January of 1971.

{

Q One other matter that concerns times

i

wﬁen you two have been together since the separation we

are talking about, can you tell us when and where and tell
J : _

|
us very briefly the circumstances of the times when you have

" belen together since that separation?

A We remained in Richmond for the first
sfx months aftgr our separation, and theré were many
oqéasional visits once a wéek, sometimes twice a week. At
téis time we did have sexual intercourse.

L MR. VENABLE: Did or did not?

THE WITNESS: We did. After January 10th

there were other occasions. My father passed away. My

¢
i
!
!
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‘  husband explained when he was‘answering his questions.

'BY MR. WARREN:

vQ ~ Did you occupy the same bedroom?

- | A . The same bedroom. And we had sexual

|
relations and that was in February.

i : '
v - Q How long were you there?

; A I was there two days, and my husband
was there just for the funeral day and then that night he
left.

He spent one night with you?‘

i
: One night; yes.

Was there another time?

- e Y o)

I and Andre were leaving to go to

;
|
!
i
!
f
!
!

~ Pennsylvania to find an apartment. My husband offered to

ériVe with us up there.

? We stéyed Qith my sister and brother-in-law.
be stayed in the same Bedroom.

Q You are not saying that all four of you

stayed in the same room? Explain.

A We used -- two of us used their bedroom.
Q Did you have relations at that time?
A Yes, I think we did. There have many

occasions since he has come back from the service that we .

have been intimate. I don't know if we had relations. There
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?as been a lot of confusion in our separation.
I I .
‘ - Q Has there been representations made to

lou“that you may be able to reconcile?

A 1 have asked my husband for a

’ﬁeconciiiatiOn.‘ He feels this is not possible.

Q During the time wherein you were intimate
were these iﬁtimacies --
A It did seem like there would be a

possibility of a reconciliation.

MR. WARREN: Thank you. Witness with

:ﬁou.

RE-CROSS-EXAMINATION

éY MR.‘VENABLE:.

Q When you went apartment hunting, was it
in May or in June?

A It was towards the end of May.

Q Towards the end of Maj? Last of May?
A Yes. |

Q of 19717

A Yes.

o

Now,,Mrs. Gagliano, how much did you earn
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in 1966 and 1967 for the school year in Lausanne, Switzerland?
| .

A " How much did I earn?
i Q Yes. o
A Well, it would come out in francs.
Q What was it in American money to the

lbés; of your abi1ity?

| A I am sorry but 1 cannot.answer thaﬁ. 1
.think 1 waé receiving a thbusand francs per month -- $250;OO{_¥
I- cannot be sure.

0 Did you work each,and every mdhth ftoﬁ
. Ithe time_you'arrived in Lausanne, Switzerland?

A Many days I worked six days a week_while' 

I was in Switzerland. They have -- | | |
Q You went to work immediateiy afterv
arrivihg in Switzerland? Each and every month‘from'thét -
day forward for the three yeafs you were in Switierland,

is that your testimony?

A We would come home in the summertime.
Q So you didn't work during the summer?
A I did work. I worked at Fordham City

Hospital and Hisaccordia Hospital during our summer

vacation.

Q Did you work each and every month of

each year for the three years you were in Switzerland?
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T

THE COURT: Bear in mind, Mr. Venable,

| Fhat the remoteness of this time is going to be a computation

|
¢ n

éf seven yearsQ And the issue on support money -and alimbny
ﬁas.little or current -- B

L : - MR. VENABLE: This is only because of
$tatements.made by cOunsel'putting him through school.

g ATHE COURT: Because other irrelevant‘
%estimony slipsAin don't;eVer feel it becomes léss.irrelevant*_

oh cross-examination.

i

" BY MR. VENABLE:

|
i
i

Q You don't actually deny fhatrloans were::
§ade or that Angelo worked in the fashion in which hé |
%aid, do you? |

i A Worked in what fashion?
i

Q | Held the jobs he said he held. Do you

éctually deny that or that he made the loans? I know your

testimony is that you dqn't_know of loans except one for

%1,500.00. Do you deny on the stand that this wan borrowed
éhe money he said he borrowed? |
g A. Would you repeat the question, please?
i Q Do you deny tﬁét this man borrowed the
ﬁoney he séid he borrowed?

A I don't know how to answer it.

: Q Just yes or no.
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A I deny it, because I don't have the
knowledge of it. | |

Q In other words, your answer ‘is yod have

vﬁo knowledge?

A That's right.
X Q- Is that correct?
5 A Right.

. | : MR. VENABLE: I have no further questions.

THE COURT: You may stand down. Thank

3 Anything further, gentlemen?
MR, VENABLE: Not in this line of
évidence, Your Honor.

i : THE COURT: Does counsel desire to afgue-

i
the case?

MR. WARREN: Yes, sir.
THE COURT: Would you like a five minute
fecess to get your notes together before you argue it?

MR. WARREN: That would be very kind of

'éhe Court.

NOTE: A short recess was taken.
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; THE COURT: Counsel, I would suggest that .
éerhaps ten minutes is'adequate for each side to argue this, -
bjut I will not cutAYOu off if you extend it.

You may proceed, Mr. Warren.

| MR. WARREN: If Your Honor please,.one
1€f the motiohs before the Court is that the Court establish
_ whether or not there is, in fact, arrearage, if_so,_make‘it'
‘sum -- enter judgment at this timevfor that amount. hThev”

ourt has ample testimony and exhibits on that I will

ot address myself any further to that

—_—— —Q*«*Q)___

THE COURT: You contend the arrearage of
§8,250 00? |

' - MR. WARREN: We would except to any
¢redit being given against the original temporary order
0f:$350.00 a month beyond the $1,900.00 paid directly to

her. However difficult it might be for the husband if he

@akes'indirect payments on behalf of the wife and child, if
they are not made as support payments and in the form
rescrlbed they cannot be included. And we would like to
Ask the Court for time to brief that particular point of law’

if it be the Court's pleasure.

We would .ask the Court for an entry of

|
!
J
i
- arrearages of $8 250.00.

|
!
i

; o ' L
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. she negotiated them.

Wg.would respectfully except and object

o any other entry I might add we would be willing to

he rent deposit. It was-returned and some discussion about

|
ow
%ccept the $80.00 credit that was discussed with regard to -

'_whether it should be credited. It was not on the exhibit =

hat we tendered. We would concede that.

THE COURT: Does the original ordérvspell
outithe'manner and the form this péyment is'tp'be-madé? o
| MR. WARREN: If Your Honor pléaée,'l
think thé Court probably has the original order. .
THE COURT: The payments that are
reflected on your exhibit 1, as I understand it; were made:
out in such a way that they could Be negotiated by the
plaintiff and used -- |
MK. WARREN: Suppose she forged her

son's name. He could scarcely open a bank account. What

- the purpose of that was I am not in a position to suggest,~'

but in any event, they are not made to her. At that time

her husband was in the military service. He was as far '
hway as -- Indian Ocean off the coast of Africa -- and

she was not in a position to send them back. The checks,

THE COURT: He may have thought théy

were being péid'pur5uant,tb their agreement of June 19th?
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‘That is not beyond realm of --
MR. WARREN: Not at all. In fact, it
may very well have been. We feel the law is very clear that

it makes not the slightest bit of difference what the parties

' thought. When the order is entered until a further order is

made, it stands forever. The order stands forever.
;l . ‘ ‘The parties have no --.they are not able

to make any agreement that makes an alteration to the extent

‘it was child support. The child is an innocent third party.

'The Court is deciding -- the Court should decide how much

1$ to be paid the child. I submit I would be glad to brlef
’téat point as well.

' In other words, there are cases where the
h&sbénd paid out thousands.of dollars on payments -- there'.
wés a’huéband who made thousands of dollars on a mortgage
payment for his wife and child 1iving in the home. The man
médé thousands of dollars worth of mortgage bayments over a

period of time. The Court gave him not a nickle's worth

of credit. Although, it was stipulated he and she both

tﬁought it.was_for that burpose. The Court told him that o

iﬁ was sorry but he was supposed to pay the support and if
he paid any other additional payments that is a gratu1ty

Counsel constrains the $500.00 payments

are that the $250.00 of those payments to be applied on the

o . | . }
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i | ‘arrearage or,fhét they are -- they are whatever the difference

‘2 | $350.00 and $5.00 is a 25525 gratuity and only the $1,900.00

3 ipaid directly to her dan be credited to his arrearage at.

4 %this time.

s | '. | | THE COURT: I understand your‘positionv

¢ | ‘on that. |

7 ‘1 A MR. WARREN: Another motion before ﬁhe  "»

8 :quhrt is;that the Court require Dr. Gagliano to post. -

9 ésecufities as satisfactory to the Court in the Clefk's'.!""
10 Office of this Court should the Court find any arreérage

S .and make any other decree to secure his payment of the

1

12 ;arrearage of any future alimony and child sdppdrt‘that may
13 be ordered by the Court. This is in light of the factrthat; '
14 '&m pafties live hundreds of miles away ffom here. They also
15 live hundreds of miles apart. |
16 .%  _.' ' If Your Héno: please, I have what
17 :pufports to be a copy of what is in the Court's file. Ié
8 édoes-say that it is ordered that Angelo Vincent and Ann
19 %Jean support and maintain of herself and infant child --

20 ﬁhe‘part so specified -- if Your Honor please, I hand the
21 gthibit which I tendered a copy to counsel for the other

S22 lside. I héve ﬁot presented it to the Court.

23 | ; o 1 simply ask the Court's pleagpre with
24 iregard to it. |

i . - N
[
4 o
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to receive it. What is it?

counsel for Mr. Gagliéno.‘ It directed Dr. Gagliano --

~ have discussed earlier today, Your Honor.

THE COURT? Present anything that you

have that will shed light on the case. The Court is willing

MR. WARREN: It is a letter -- it is a

carbon copy of a letter written by Mr. Owings who was then
MR, VENABLE: It is the same letter we -

MR. WARREN: We have had no discussian
tfanspi;é. The Court has to focus on the understanding of 
the parties with regard to what was going on; and what was
to bé expected of them. I‘wQuld respectfully submit‘that i$1:
of no relevance with fegard to our iegal position, but td
the extent that the Court might regard it as relevént, it‘i
would shed some light on what they thought.
THE COURT: I reject your tendered exhibit.
MR. WARREN: All right, sir. I respectfully
except to the rejection oflthe exhibit.
| I would like it to be marked Plaintiff's

Exhibit No. 6, refused.

NOTE: Plaintiff's Exhibit No. 6 refused

was marked_for identification.
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SOt

THE COURT: You can proceed.

MR. WARREN: We now come to the question
af.alimony and support from rhis day forward. We would ask-
the Court.for some $800.00 a month to be divided any way the

Court sees fit, as far as.prescribing what part of that might

be elimony and what might be support to the child of the
parties. | |

1 have already askeéd for securityvﬁith- o
egard to whatever the Court orders for future support

I would also like to renew my motion.
that has been filed in a written fashion that this Court
tay its hand with regard to the entry of any decree of
orce or any other order for which we have asked until such
ime as Dr. Gagliano satisfies any arrearages or whatever
conditions the Court finds need to be satisfied that have
ot yet been so satisfied.

Then, lastly, I would ask the Court to’

, :
fﬁet as a sum certain counsel fees due by the husband to the .

-wife on account of her expenses in connection with this

litigation.

| THE COURT: What are you asking for,‘Mr.
Warren, specifically? |
MR. WARREN: I would ask, if Yohr Honor."v

please, we have not yet even taken the deposition that is
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going tq be required to finish this thing off. I would
éuggest to the Court that perhaps we could set a time when

¢oﬁnsel might be heard solely on the question of counsel

-fees. We have gone as far in this Court as we will and

éverything has been accomplished at this time. I have no-
idea how long the depositions will take.

i _ o THE COURT: You are looking at one more

i-
'

¢orroborative deposition; It is on a narrow point that could

éét take over an hour or so. Accept as a fact it is going
éo take you anqﬁher hour or so to complete the déposition
Q#d projéct what you think is reasonable attorney fees from
éhat. |

g MR. WARREN: We would ask for $1,500.00
ﬁlus all taxable éosts. We would be prepafed to tender the
éourt an itemized list of hours spent --

$nd lists of your calls that you are claiming as supportive
évidence of a fee of $1,500.00. Send a copy of it to Mr.
?enable. If he wants to put on any evidence, write me a
ietter saying why he thinks that. It is irregular; I |
%iil permit him to do so..

! MR. WARREN: Thank you. I feel wé have

covered it.

MR. VENABLE: Your Honor, let me just

! THE COURT: I want your itemized records -
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'l
z

a
1l
~ithat were caused by my bad negligence, or whatever you want

ivery briefly respond to some of Mr. Warren's remarks in

raverse. order

counsel fees, just for the record, let wme obJect to any award

! : : o Just to make sure I understand about the
|
l

of attorney fees in the least except for the se depositlons

to ca11 it, by my instructions to counsel in Boston that

‘were misunderstood. 1 think is 1007 my responsibility.

THE COURT: Mr. Venable, if the only

grounds is living separate and apart for two years for a

t

b

“divorce is required in order to precipitate some award of

%ounsel fees which can be paid to the wife's attorney, if
f

it was the husband's fault

MR. VENABLE: As I have tried to state

,%n my motion, the questions which were asked in Boston and -

refused were proper qdestions that should have been answered.

THE COURT: I am saying, though, that if .

qhe living separate and apart is your grounds for a divorce

'i

ﬁs you allege in your cross-bill, am I not supposed to make.

|

some inquiry back behind the commencing of the living

L

separate and apart to ascertain fault?

MR, VENABLE: We have no objection to
at. We object to counsel fees, in that counsel fees havc .

en set at a point and the papers made to the Court and

—— g
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! aLything from that time has been at her own instigation or
er attorney 8 inquiry.

| There is no scintilla of evidence that
t?is man did not pay what he.thought he was supposed to be paying.
Tﬁere is not a scintilla of evidence that this man has not
s p%id what he thbdght he was supposed to be paying. There is
n%t a scintilla of evidence to cause the Court to doubt Dr.,
8 G%gliano is not going to do what he has been told to:do. A
e sééurify deposit to me is an extreme method of the misuse
10 'o% the judicial process, If there is any bona fide or proven
" of anything in the record --
12 | THE COURT: So that you won't devote an
13 uénecessary amount of time to that issue, Mr. Venable, I‘am
14 'g%ing to refuse any security deposit, I have required it
15 in some cases, I don't consider this an appropriate case.

6 | I don't mind giving counsel guidance on these points to

i 17 | streamline it for them on alimony and support,

1 18 | | MR, VENABLE: Your Honor, the first thing,

1 19 as]té arrearages, is the doctrine that first, fault has to

} 20 be!ghown before it can be considered in the divorce. It is

j oA fath. Even after fault has been shown as to child support |
-2z 'itiis-based, first, upon a consideration of the child's needs

‘ 23 an§ upon a consideration of the father's ability to bay; |

24 t The Court in its impossible task in every
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1 instance must seek to belance'those two things.

2 é ',‘» o v. What is before the Court today 1s not a

3 ;beterminatien of what this child needs. It is also a

4 principle of law that there must be some change in circumstanceL
5 bver and above what the child needs from the last time that

6 -;here'was an entry of an order two years ago. An order then

7 %as entered for $350.00 not splitting the two.

'e | i ‘ | "It is very obvious and apparent that the

9 nnther considered the split to be $250 00 for the support of
10 the child. We don't have to come to that. Further evidence

11 | brought before the Court today totalled up to only $284.00.

;
|

12 There was some questionable expense about $40.00 a month

13 %or the clothes of tne child, and that fact she testified | |
14 %nd cannot rise any higher than her own testimony.

15 %' | . A single bedroom costs her more than

16 | Qhere she was living now giving the child $40.00 a month
o

17 as its share of the cost of shelter. You only have a $30.00
18 éifference from what Dr. Gagliano has been paying. It is

19 ébselutely no showing of a change of circumstances.
20 i Now, I know Dr. Gagliano is not going
21 to'begrudge this $34.00 difference. But the point I am

- 22 trying to make is that when it comes to alimony, not only
23 does the woman have to show need to even get it con81dered -
24 | ﬁ‘mean_fault to get it considered, she has to show a need for

!
i
i
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élimony. A need separate and apart from her child, because
ﬁhe child support'is a separate issue., She must show for |
beréelf alone a need for alimony.

. ~ This young lédy is a registered nurse.
She was a registered nurse when she married this man. She 
was 26 years old. She had'ail the opportunity in the worldn '

to get her education and she chose to-complete it with a

!

three year nursing degree rather than a B.S.. She was a

registered nurse when she married this man.

f

The standard of living which they would
have enjoyed. But it is a misnomer during the time they
Qere married, there was no sacrifice on her part but

@illingly entered~intb.

H

? There 1s no evidence that this woman
put this man through medical school and is deserving of -

lifelong support as a result thereof.

i

; The standard of living which she enjoyed

after he left school is no different than it is now, when

H
I

sbe, by her own admission, she stopped work and did not

' wérk_unti1 they were separated and that standard is no
diffefent than it is today.
5 As a matter of fact, her standard of

i

living, her income, is in excess of what he was earning then.

Her potential as a professional registered nurse is even
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‘greater in a field that is screaming for nurses.

; | - She has no need for her own personal
éuppoft. Even if she were entitled to it, the mere fact
éhaﬁ a man and woman have lived together for a period of
éime under the cases in Virginia, it is not grounds to grant

her alimony, and if it is granted, then it must be based on

- her need as gauged against what standard was granted to

her or what she gave up while she was married to this mén; 

| So even if the Court felt that she once
wés deserving of consideration or she had any need in |
aéseésing what the need would be, it would be zero.

§ ' Looking at her expense sheets, mdst OfF 
téese eXpenses are basically directed to herself, such as
.eqdowments, paychecks, lenses and $360.00 for an eye dochdfg
Ié was all things of this nature. I don't believe they have
eQen begun to meet the burden of showing fault. There is
no évidence of that before this Court, two, of showing |
nekd and, three, of showing standards where any amount of
mo%ey could be awarded at all.

i As fo the child, it was agreed ﬁpon a$

tothe price of what was needed to support that child. By

" her testimony today she has increased it only $34.00.

What the Court decides as to whét the

- child needs is acceptable to Dr. Gagliano. He does not, nor
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éo I, hecéssarily feel you haVe an easy job on that point.
1 | _Coming to arrearages this is the most
%echanistic approach to the law I have ever enjoyed hearing,
éhe approach that has'been'argued before Your Honor today.'

E On one hand this woman comes to you and -
%ays this is a Court of equity, and on the other hand she
Qays this is a Court of form that would take the Court and
the Commonwealth of Virginia and the United States back 300i'

tb 400 years in what they could or could not do.
| .

It is incredible that the argument would

be made that under an order of support for a wife and a
-

f cbild that the check made out in the child's name was notvf"'

fbr support or did not meet the intent of the order.

| | I have made my argument to the Court

about it being contemplated when it entered that $350.00
: . .
order upon the direction of the Court. They -agreed upon a
{

' figure. The only reason that Court order was not modified

w%s because of the nature in which it would be modified as

contemplated by the Court.
| ' _
7 These papers, once the agreement had

i

béen entered, which has been steadfastly refused for two

y%ars, this is simply nothing more than a case of sbmeone

wﬁo won't let go..

|

1
{
1
I

I respectfully point out to the Court as
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to tﬁé afrearages, the interlbcutory ordéf was designed for.

a specific purposé. It is not a mechanism of law or a rule
of léw.ih'any way pertaining to the wrapup or finalizing‘

of a divorce. |

MR. WARREN: If the Court would like téb
make inquiry as to the circumstances of the initial séparatibﬁ,
 the parties'are here for ore tenus, and she would be glad to

ubmit to questions from the Court.

.

THE COURT: I don't believe it is

o]

ecessary.
MR. WARREN: Depositions were filed :

ometime ago that dealt in some considerable detail'with‘the N

K/

aspect of the separatibn, They have been filed and,valid”.
exhibits have been for sometime.‘ |

The tendered bed and board decree was
rejected by the Court. It was not held up by the Court.: itb-
was'submitted to the Court and the Court refused to enter it.
The last thing I might point ouf.is _“ |
that the Virginia Supreme Court case most specifically with
the question that has just been mooted so strehuously by‘
htusband's counsel which is of a diehard case deaiing -- thé
citation of that is 210 Va. 101, May 1969, case. | |

| There the Court sets outb~- Section 20-109

in its entirety says that three things have to occur before
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that contract can become a valid decree and supercede any
other decree of the Coﬁrt and if any one of those things

~ should fail so does the contfact signed by the party to whom
séch relief might be awarded. Two is that it be filed with
the pleadings and depositions and then that such party not
réise objéctions thereto pfior,to the entfy of the decree.
Now, that last thing has not happeﬁed.

fHE‘GOURT: Well, Mr. Warren, if I
féllow your suggestion on the amount of arrearage, it would
be sugh a monumental triumph of form over suBstance it weould
dgfy everything I understand the law to be. If the Court
comes to that, such an important matter, I think the Supreme
Céurt ought to do it réther than the trial judge.

But I follow your position on the effeét
oﬁ.an award being outstanding and never modified by another
Cdurt decree.

MR. WARREN: Are you questioning me, Your
Hdn¢f? I am sorry.

THE COURT: I was asking. I follow the
thrust of your argument on the point.

| MR, WARREN: I would like to renew our
offer to brlef any points that the Court might be pleascd to
' have us brief. We have 1ooked at the 1aw that we are talklng'

about before we came in here. We are prepared to brief it on
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1

1 five days' notice or any notice.
o ‘ |  THE COURT: I am familiar enough with
3 t%e law Mr. Warren. All parties wonld be better off to
4 vh%ve the Court make a disposition from the bench today and
s I am prepared to rule on everything save the ultimate
e | question of whether the defendant was entitled to relief on
7 :his CTross bill and that is a deficiency in the record from
8 an»evidentiaty standpoint. There is no corroborative
9 evidence to date on it -- 1 assume counsel made arrangements
10 f%rlthat deficiency.
1| | MR. VENABLE: Yes.
12 | | | THE COURT: I find that‘the decree
13 entered by Judge Yonng on March 10, 1971, was never modified
14 in the sense that it has to be modified to make a‘Settlementf‘
15 aéreement viable to change the effect of an outstanding |
16 a&ard in a decree of the Court.

17 I find that Dr. Gagliano in reliance

.
I = A SR S

18 on what he thought was a bona fide agreement entered into

19 June of 1971 has made payments in the sum of $7, 300 70

20 that comply with the dictates of Judge Young's decree and

21 aJe creditable against a $250.00 award that was outstanding
"22 against him. Now, that means that from the date of 'the

23 | entry of that award until today he is in arrears of.two

24 h%ndred twenty seven, twenty seven.

|

‘1
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o - .

| Under the law I have no option but to

Lnter judgment against him for that amount in favor of Mrs.
' Cagliano. 1 find.that it was not a wilful attempt on his

art to frustrate an order of the Court. He was relying

g

Totally upon an agreement that had been negotiated by the

same counsel for the plaintiff that now represents her and

o

e was represented by counsel. So there will be no penalty'
ttached to that sum. It wiil-bear no interest except_from. "
he date of the entry of the judgment which is today |
Coming down to the next phase of the
laintiff's motion and that is for a change in the amount

f the support money and alimony Dr. éagliano is ordered to
vay, 1 find from the evidence that originally it was $250.00

or the support of the child and that was not unreallstlc

Y = W N . WU WU S - B

‘dnd that due to the passage of two years there has been some-
%odest increase in 1iving costs and 1 am going to change
%hat figure to $300.00 per month. |

| He is going to pay for the support of
%he child and that is going to remain in effect until the
obild is 18, at which time he is relieved by law ot any
ﬂurther payments. | | p
| | I find from the evidence that Mrs.

(
Gagliano has not shown that the standard of living she had

bFen accustomed to while she was married to Dr. Gagliano was
l
|
|

Ji
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?uch that she does not have the capability of maintaining

ﬁer-own way in life and that she generates sufficient income

to do that. I make no allowance of alimony in the case at

|

~all. I would ask counsel to defer submitting a.decree until

‘éuch time as the depositions have been finalized. At that

| |

ﬁime I want you to be able to represent to the Court that

411 arrears have been paid or arrangements made for them -

and that if.you need time on that and will give me a note I

|

@ill accept that as permissible.

| I believe that under the law, this

bLin a total money figure, that this is a deductible item"
eing y g ’ _ 0

’fbr the doctor.

|
| |
being done and then in the future I would suggest to counsel

I want counsel to show me what is

tﬁat you work out an arrangement where the payments are made
oh a monthly basis and make the payee on the'chéckvsuch that
it is negotiable with a minimum of difficulty for all parties;
concefned.

On the question of attorneys' feces I

hold that in abeyance until I have seen the delay supporting
| | .
t?e charge and have had a chance to study the record and sce

h?w much of it was brought about needlessly as opposed to

| wﬁat was legitimately incurred.

The plaintiff's motion to suppress the

|
i
!
|
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I
dkpositidn of the corroborative witness is sustained and an

alditionalcorrobofative deposition will have to be taken.
'Tpe motion to suppress the doctor's téstimony has been cured
b% his‘appearing in open court and giving ore tenus testimony
tﬁat was.responéive to all the quesfidns that hé previously

réefused to answer.

I believe that disposes of all the

“motions pénding.before the Court.

MR. WARREN: If your honor please, has

“the Court found that she is not entitled to alimony on

default or it is zero?

THE COURT: The alimony is zero. She

is not entitled to alimony. There was never any dependency

for support on the doctor. She has worked most of the

-married life and is dapable of supporting herself and 1 see

no nééd for 1it.

MR. WARREN: I think there are two
separate questions; One, the amount she is entitled to, the
Court set at zero. The amount she is entitled to on the

matter of the separation, because of the fault of the parties.

I take it this is an absolute requirément of the law and I
would like for the record for the Court to say --
THE COURT: I will defer making a ruling

onithe fault, if you like, because I have not read the
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Eoriginal'deposition._
o " MR. VENABLE: The point he is making
iis would it be like one dollar a year? Are you ﬁaking any
'ipfovision?
1 THE COURT: The award will be zero.
MRS. HALL: Will you reserve for her

Eto request'alimony in the future, for instance; shoﬁld she
ébécbme disabled and unable to work at all?

‘ THE'COURI: That is aiways a resefved
.}ight. o
| MR. VENABLE: It is not.
THE COURT: If the file establishesvthee
question of fault, I think it is. |

: MRS. HALL: Ve would ask that be -;

THE COURTf_ That is not before me. My

order will speak as of the circumstances now. Now, if I
aseertain that the fault of the separation was the defendant's
.ﬁut that I find she has no dependency upon him for alimdny |
4nd therefore gets zero, that ends anything I can do Qith .
' ﬁhe case. Now, what the law is ten years down-the‘road_--_ 

| . MRS. HALL: We would ask specifically.

i? you make that finding, Your Honor, that.yeu reserve to

her the right of alimony in the decree. -

THE COURT: I don't know.whether I have
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 §ny authority to do that or ndt. I see no circumstances here
that would ju’stify it even 1f I had the authority. |
| | MR. VENABLE: Thank you, sir,.
MR, WARREN: The plaintiff would like
.éd respectfully except and_oﬁject to the awafd ofvzero=:
élimony to the plaintiff for the reasons previoﬁsly sﬁatedf-‘v
in the record.

(Hearing concluded).
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I hereby certify that the within is a true.
‘and correct transcript of the shorthand notes taken by me

at the time and place stated in the caption.

; o dara jg,izyké }.‘

‘ : Tamra K. hnson,
. ' Court Repbrter
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ANNA JEAN GAGLIANO o . Complainant
v;i. |

ANGELO VINCENT GAGLIANO . Defendant
229 North Laburnum Avenue Coa

Ri?hmond, Virginia
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RGI N I A .

IN THE LAW AND FQUTTY COURT OF THP CITY OF RTCHMOND

STIPULATINN IN ACCORDANCE WITH
§ 20-109 Cr '™Mw 1950 CODE or VIRCINIA

LI I ' ?

- 'THIS AGREEMENT, is made this _hjgltb' day of Junec, 1971, !

by iand between Anna Jean Gagliano, hereinafter referred to as

o

asithe "husband." ' : : o

T

cili

tho:

|

par?

bet&een themselves;

chil
of

Two
supp!
said

WHEREAS, marital difficulties have arisen between the parties and-i E

llundred and Fifty and no/100 ($250.00) Dollarq per month as = |

"wife" and Angelo Vincent Cagliano, hereinafter referred to
WHEREAS, the parties hereto are husband and wife; and -

pérties are now separated with no possible chance of recon-

ation, and WHEREAS, divorce procendinqq are now pending in'd'

Law and Equity Court of Lhn City of Richmond; nnd wnhREAn, Lhuz-'

ies desire to settle all of the financial matters exis Linq

|
NOW, THEREFORE, THIS AGREEMENT WITNESSETH: i
- i {

"l. The parties agree that the care and custody of the :

d born of this marriage is to be with the wife, with the rinht:.

naannahle vjaitatinn at all timen to the husband.

2. The husband agrees to pay to the wife the sum of

Btt money for the support, maintenance, and education for . ;'

child. | | b
’ l

1 and

3. .The husband agrees to pay all the ekpenses of a collega

iraduate education for the infant child of the parties.

l 4. The husband aqgrees to pay to Hall & Hall, Attornays
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for the wife, within 30 days hereof, the sum of $250.00, plus f

fifty'dollars ($50.00) costs, for professional services rendered

to the wifa.

N

Tha partics agroo that the family automobila shall boee
sold forthwith and the proceeds divided cqually betwoeen hushand

i| and wife.
6. The wife agrees to accept the provisions herein in
full discharge of the husband's duty to maintain and support her.

7. The parties agree to execute any and all documents,

instruments, deeds, titles, or other papers which may be_necessaryi-

tb effectuate the terms of this agreement.
8. ' The parties agree that this Stipulation is to be
submitted to the Law and Equity Court of the City of Richmond,
Virginia, for confirmation, ratification, and approval, and that
the terms of same will be made a part of any decree ‘the Court may

herein enter.

WITNESS ‘the tollowing aignatures and aeals:

bl .{_')‘_1.'1,0._‘.(!‘.’?:{\.1.').

STATE OF VIRGINIA
CITY OF RICHMOND, to-wit:

y .
I, (:bﬁ _n;“L_A&&“QQQ a Notary Public in and for the
City of Richmond, State of Virginia, do certify that Angelo
Vincent @ Gagliano, whose name is signed to the writing above,
bearing date on the lj‘l*v day of June, 1971, has acknowled_ged‘ ' |

the same before me in my City and State aforesaid.

[ - et n, Aaw_anf _Tun n__1 ‘q .7.1




146

STATE OF (/(€EIN/A |
COUNTY/CITY OF  L/cHMCA'D : , to-wit:

i : T, STFwARI” W. £{40017, a Notary Public in and for

’% thefCounty/City of fcHwmorD , State of

V(e EwiR-__, do certify that Anna Jean Caaliano, whose name is

| ih
'signed to the writing above, bearing date on the \fl;m day

of June, 1971, has acknowledged the same before me in mv City

and State aforesaid.

i
I .
!, ) Given under my hand this _ 1971,

| Scliwa =y seeatl”

i Notary Public

' Mv}Comminnionvaxpiraa:

_,,3,,7r’

o

1
i
1
I
. i
i

’,
’,
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