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LAW OFFICKES

'OUNG. KISER &
HASKINS
60 WESYT CHURCHM ST

-VIRGINIA:  IN THE CIRCUIT COURT OF HENRY COUNTY

JESSIE 5. MAXIE,
Plaintifg,

MOTION FOR JUDGMENT

JORN DOE,

¢/o Jack B. Russell
Registered Agent for
Zurich Insurance Company
1510 Ross Building
Richmond, Virginia

Nl Nl Nt ool Nstl et Nl sl ot Nt P il it ekl Vs kP P gt

Defendant,

TO THE HONORABLE JOﬁN D. HOOKER, JUDGE OF SAID COURT:
: Plaintiff respectfully shows the following case:

(1) On'or about December 14, 1971, Plaintiff was
operating an automobile on Spruce Street Extensioh, in Henry
County, Virginia. ) _

(2) At the time.and place aforesaid, the Defendant,
John Doe,‘was operating an automobile.
| (3) Notwithstanding the duties which the Defendant,
John Doe, owed to the Plaintiff, Defendant was negligent in that:

| (a) Be'bperqtad the automobile under his control
at an excessive rate of‘;peed undexr the circumstances then and
thgre existing; |
{b) He operated the automohile under his
control in a negligent manner in that he failed to keep a proper
lookout for other users of the highway;

e) He operated the automobile under his control

0001




in such a negligent manner that he caused the automobile to
cross from its proper lane of travel into the lane of travel
which was then baing ocaupied by the Plaintiff, wrecking the
Plaintiff's automobile and injuring the Plaintiff.

| 4. The idantity‘of the Defendant, John Doe, is unknown
to the Plaintiff.

5. As a'ditact and proximate result of the carelessnesf
and negligence of the Defendant, the Plaintiff was caused serious
and permanent injuries about her person, internally and externally,
was caused excruciating pain and mental anguish, was required to
incur great medical expenses and will be reguired to do so in the
future, was permanently maimed and disabled, was required to suff%r
loss of earnings and earning capacity, and was rendered leés

capable of performing her normal daily tasks, all to her damage.

WHEREFORE, the undaersigned doth move the Court for
judgmant against the Defendant in the amount of Fifty Thousand

pollars ($50,000.00).

Young, Kiser & Haskins, p.q.
60 West Church Street
Martinsville, Virginia 24112
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VIRGINIA: IN THE CIRCUIT COURT OF HENRY' COUNTY

JESSIE S. MAXIE, ,
a Plaintiff
V. : GROUNDS OF DEFENSE

JOHN DOE,

Nt N Nt N i N

Defendant

Now comes‘the defendant, John Doe, and files his
Groundsvof Defense to the abové styled action as'follows;

1. The allegations of Paragraph One are admitted.

2. The aliegétions of Parégraph Two aréxdenied.

3. Each and every allegation of Paragraph Three is
| specifiéally denied.

4. It is specifically alleged that John Doe was not
preéent at the scenevof'this accident.

5. Thevallegétions of Péragfaph Five are denied.

6. It is specifically alleged that the‘pléintiff was
herself guilty of independent acts of negligenceAwhich proximately

\

contributed to cause her injury and would bar her recovery herein.

Respectfully Submitted,
JOHN DOE

By Counsel

WARREN, PARKER TILLIA
Counsel for Johi/Déi
321 Masonic Buildin

Danv1lle,‘y1rg'n1a 245 1

Y

charfés,i;/ygffen, Jr.
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CERTIFICATE
._ 1, Charles R. Warren, Jr., counsel for the defendant,
John Doe, in the above.styLedbaction, do hereby certify that on
the 22nd day of September, 1972, I mailed a true copy of the
foregoiné Groﬁnds of Defense to James W. Haskins, of_Young, Kiserxr
&vHaskins, counsel for the plaintiff, 60 West Church Stféet,

 Martinsville, Virginié 24112{

/ 7 .
Charles R. Warren, Jr.
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| MBS JEssTE S waxey . pIREeT

AT TR R i ek e
THE WITNESS, MRS. JESSIE S. MAXEY, having been first
duly sworn, testified as follows:

'DIRECT EXAMINATION BY MR. YOUNG:

Q. You are Mrs. Jessie Maxey?
) ) : COURT REPORTER
00005 DANVILLE, VIRGINIA
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A. Yes sir.

Q. Mrs. Maxey, were you the driver of an automobile
leaving the city of Martinsville, on December 15, at approxi-
mately 2:30 P. M., when an accident occurred?

A. Yes sir.

Q. Tell us exactly what happened?

A. I had started to my mother's. I just left the
beauty shop, and started to my mother's, which they call the
Irisburg Road, and I call it the Old Danville Road. I met thij

car, at this high rate of speed, and it looked like it was cor

on top of me, on my sfde. I ran out of the road, on the right

side, but the curve was to the left, and as I ran out of the
road, I hit these gravels, and I lost control, and it spun,
and went off the road, and wenﬁ down this embankment.

Q. Were you injured as a result of this accident?

A. Yes.

Q. How were you injured?

A. I had my back broke, and what the doctors call a
hematoma, or something, in my right leg.

Q. And the big thing was your back?

A. Yes.

Q. Does it bother you, at this time?

A. Yes.

Q. How does it bother you?

A. Well, by the end of the day, I can hardly make it.

ning

BETTY G. THOMPSON
COURT REPORTER

DANVILLE, VIRGINIA
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MAXEY . DIRECT
| Q. Whatvtype'of work do you do? | "
| - A. I cut what they call heels, at DuPont - - - it's
when they send the things back to central storage , and
it has nylon on it, and you have cutters that cut it off.
Q. 1It's on spools - - - this is your job?

A. Yes. There's something like a spool.

Q. Had'yoﬁ had any'trouble'with your back, before the

accident?

A. No. I was working in ply-wrap, before that.

Q. Can you give us any better description of the auto-

mobile that you say ran you off the road?
A, It was practically.é new car, but as to say what

kind it was, I can't.

Q. Could y@u tell who was in it, or how many people?

A. One man.

Q. Was he white or black?

A. A white man ~ -~ - it excited me.so; I could tell
was going to come on top of me, because it was on my side of
the road. |

Q, Is there a center line in the road?

A. No sir.

Q. Using a center line as a reference point, can you
give us any idea how far that car wa§ on your side, or did it

come over before you ran off the road?

A, memmmm I

he

\

BETTY G. THOMPSON
COURT REPORTER

DANVILLE, VIRGINIA
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don't know how to measure distance good, but it didn't seem mvch

more than that to me. I knew I had to go some where - - - he

had me.

fast.

you recall?
Prettyman standing beside of me. .

gccident?

you went back to the scene?

in east

A, I recall trying to get out of the car, and Mr.

’ Q. Can you tell us how far it is from the 7-11 Stord,

- A. Yes sir.

Q. Could you estimate the speéd of this vehicle?

A. I couldn't say how fast, but I knew it was going

Q. After the accident occurred, what is' the next thing

Q. Do you recall hnyone else coming to the scene of |the

A. A Mr. Bocock.

Q. I believe this morning, with Mr. Haskins and myself,
A. Yes sir,

Martinsville, to thé accident?
A. Three-quarters of # mile.
Q. Did you see that.maasured yourself, this morning?
A. Yes.

Q. Was it measured on your car?

BETTY"G. THOMPSON
COURT REPORTER
DANVILLE, VIRGINIA
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CROSS EXAMINATION BY MR. WARREN:
Q. Mrs. Maxey, this happened on December 1l4th, 19717
A. -Fifteenﬁh. _

Q. Was it the 15th - - ab.put:"{wh‘a't time of day?

BETTY G. THOMPSON
COURT REPORTER

. 00009 » DANVI‘LLE. VIRGINIA
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" along in that.

A. It was about 2:20 or 2:25 or 2:30 - - - somewhereé

Q. Somewhere between 2:30 and 3:00 o'clock?

A. No - - - it happened befbre 2:30,

Q. Had yowworked that day?

A. I had worked from 12:00 to 8:00 =~ « - what they
call graveyard shift. | |

Q. You worked.from 12:00 midnight, until 8:00 A. M.,
on the morning 6f the 15th?

” A. Yes sir - - - came on to my sister's, and got in
bed, and stayed until about 11:30 or 12:00.

Q. About what time did you get in bed?

A. I didn't have to ¢lock out, because we just moved
in a new plant, and my sister only lives about a ten minute
drive from central storage.

Q. Could we say about 8:20?

A. You could.

Q. Iﬁ'sﬂnot what I say.

A. About 8:20 or 8:30.

Q. And you slept until what time?

A. About 11:30,

Q. Did’you sleep?

A. Yes.

Q. When had you been in bed before that?

BETTY ‘G. THOM§SON

COURT REFPORTER

1 always went to bed about 5:00 or 6:00. | DANVILLE, VIRGINIA

- 00010
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MAXEY
Q.

work at midnight, on the early morning of the 15th?

A'

"and slept until 10:30 or 11:00, at night.

Q.

worked eight hours, and slept three or four hours, and then y

were up and going around again?

A.
Q.

and set.

. - 3

-

O » O O OO P> OO > OO B> O P> O

Extension?

- What was your speed, going out?

CROSS

When were you in bed prior to the:time you went to

I always went to bed about 6:00 in the afternoon,

You sleep three, four or five hours, then, and

Yes.
Where did you go then?

Went to the beauty shop, and had my hair washed

Then where were you going?

To my mother's, at Irisburg.

You go out Sprube Street, to do that?
Yés.

What is the speed limit on Spruce Street?
Thirty.

On Spruce.Street Extension?

Thirty, all the way down.

Between twenty and twenty-five.

What was it when you got on Spruce Street Extens{i

On Spruce Street Extension?

Yes - - - the accident happened on Spruce Street

i

on?

BETTY G. THOMPSON
COURT REPORTER

00011 X DANVILLE, VIRGINIA
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A. Whichever one you call 1£.

Q. Did you travel at the same speed all the way down

there, to the scene of the accident - - = on Spruce Street and
Spruce Street Extension -~ - « all the way out?

A. Yes sir.

Q. Your speed did not vary from the 7-«1l1 Store, unti

the scene of the accldent?

A. No sir.

Q. And that was between twenty and twenty-five - - ¢

what did you say?

A. Twenty or twenty-five miles per hour, because I
:rav§1 that road every day, practically, going to my parents’,
and I know it's a terrible road, and we have an accident down
vthere about every day. |

Q. It's a terrible road, isn't 1it?

A. Yes sir,

Q. Do you know where Mr. Prettyman lives, or did live,

at that time? .
A. I know that he said he lived there, at that time.
Q. Right there at the scene of the accident?
A. Where I ran in his yard.
Q. The house right ﬁhere at the scene?
A. Yes.

Q. The first thing you ara aware of, after the accid

S - g7 c 3%
BETTY G. THOMPSON
COURT REPORTER

DANVILLE, VIRGINIA

was right there, at your car?
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'‘A. No. I unfastened the seat belt. I slid over to
the right. I didn't get out on the left - - - on the right.
was sitting theré, dazed of shocked, or something, and Mr.
Prettyman said, "Are you hurt".

Q.. How long was it before you saw Mr. Prettyman?

A. I really couldn't say.

Q. It was a very short while - - - pretty quick?

A. 1 thought he was there a very short while after

the car came to a stop.

Q. How long was it after Mr. Prettyman was there, that

Mr. Bocock came?

A. Well, it wasn't too long, because it seemed like
to me they were both there about the same time.

Q. You think Mr. Bocock came up right after Mr.
Prettyman did?

A. I think so, to the best of my knoﬁledge.

Q. Did you see any other people there at the scene?

A. Nobody came down in the_field‘where I was.

Q. Did you see anybody up on the road?

A. 1 saw some p§0ple_up on the road latef, and nobod
came down in that fieid éxcept Mr. wilson, and a colored man
that was helping him. | |

Q. What did they come down there for?

A. To get the car out.

ly

Q. What kind of wrecker service?

BETTY G. THOMPSON
COURT REPORTER

| 00013 l : DANVILLE, VIRGINIA
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A. AAA.

Q. They came?

A. Yes - - - Mr. Prettyman called them, and called t

po}icé.

Q. You drove the car away - - - the man from AAA dr(
it away?

A. No - -- Mr. Wilson drove the wrecker, and this
colored man drove my car to Mr. Wilson's service station.

¢. 7You rode in the car, and one of the men from AAA
drove it away? |

A. To Mr. Wilson's station.

- ¢. Have you got any idea of your own, as to how wide

the hard surface is there?

A. 1it's a very narrow hard surface, and there's no

shoulder on the lefthand side of the road, but it is on the ri

Q. Is there room for two cars to pass on the hard
surface?

A. Yes, if you're driving right.l

Q. How wide is the shoulder on the road, on the righ
the way you were going? |

| | A. Two or three feet - - - with gravel - - - they py

a lot of gravel on the right.

Q. And there's no shoulder oh the other side?

A. Right.

Q. The curve that this car came out of - = - g that]

BETTY G. THOMPSON
COURT REPORTER

he

yve

ght

1a

t

curve to your right or left? _ DANVILLE, VIRGINIA
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MAXEY | _ R _ . CROSS

'-l
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"A. The curve that he came out of, he would have bee$

coming to my left.

his

Q; Was that curve to.your right or left - - - when you
4| went into the curve, would you have turned right of left?
5  MR. YOUNG: Which curve?
6 Q. The curve this car came out of - =~ if you had gotten
7| into the curve, would you have turned to the right or left, to
8 | go into that curve?
9 A. It's a big bank there - - - I would have had to turn
10| in to the right.
1 Q. Then the car came from your right, into this curve?
12 A. He had to come from the left, to come around.
1B Q. I believe we understand each other - - - the curve
4| was from your right?
15 A. 1 was in the curve right at Mr. Prettyman's hous?,
161 which goes to the left.
17 Q. I think the jury understands. How far away was ¢
18| car, when you firét saw it?
19 A. At least five or six lengths of a car.
20 Q. About.hnwfar would you say that would be; in feet
21 A. I don't know how to measure feet, Mr. Warren.
22 Q.' Did this other car ever apply its brakes?
23 - A. Not to my knowlédge, it didn't, but I did mine -
2411 locked them on those gravel.
25 Q. 1% , - -

apply #ts brakes - -- did you s‘ay? ) DANVILLE, VIRGINIA
- 00015
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MAXEY CROSS

A. No sir,

Q. Did you see it go back to the right?

A. No sir, I didn't see it.

Q. How closevdid the car come, when it passed you?

A. That, I would be afraid to say - -~ = He was going
right at me, and my first thought was, 'Lord, get out of the
way'', and I jerked the wheel. :

Q. You did not see the car péss you?_é

A. No. |

Q. You did not see it pass you?

A. It was coming into me, on the right.

Q. You did not see it péss you?

A. No sir.

Q. You don't know whether it was on the right side,
what? |

A. I don't know where it was when 1t,pa§sed - - - it
was coming into me when I ran out on the gravel.

Q. Could you give us any idea of how fast the car wigs

going?

. No sir - - - it was going fast,

I think it was.
Is the speed limit there thirty?

Yes.

ol T R P = B

Was it going fast?

L.

. You think it was going faster than the speed limi

or

t?

00016
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A. Fdrty orAfiftyvat least:- - - maybe sixty - - -
it seemed like it was flying. |

Q. It was going at least forty or fifty, or sixty?

A. It was flying - - - i couldn't say for sure exactly

how fast - - - it seemed like to me it was coming right straight

on my car, and it was flying.

BETTY G. THOMPSON
COURT REPORTER
DANVILLE, VIRGINIA
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Henry County?

| JAMES P. PRETTYMAN, III ' _  DIRECT | 24

What is your name, please?

James Prettyman.

Q
A
Q. Where do you live, Mr. Prettymhn?
A. 721 Indian Trail. |

Q. Where were you living on Decamber 15, 19717
A. At 1504 Spruce Street. |

Q. Was that inside the city of Martinsville, or in

A, My houae'ié in the city - - - part of the lot is
in the county, I believe.
Q} The lines run right there, in that area?
A. Yes.
Q. I see. What work do you do?
A. I'm a manufacturing supervisor, at DuPont.
- Q. Were you working with DuPont, at that time?
YA. Yes.
Q. On December 15, in the afternoon, of 1971, were ﬂou
at home?
A. Yes.
Q. Before we go into what you obgerved - - - would you
please describe the area right there in the presence of your home,
so the jury can pick it out and identify the locatién, please?
A. Yes.

Q. I believe there's an apartment house across the rpad?

BETTY G. THOMPSON
COURT REPORTER
DANVILLE, VIRGINIA
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the other side.

on the house? 1Is part of your house facing the road?

very few homes on the side of the road opposite my home. The
road itsgelf 18 a winding road, with a lot of embankments and
twists and turns, and it's a double lane road, without any
markings down the median. Directly opposite my house, there's
a horse shoe bend, that goes around § hill to the righthand si
of my house. There's no shoulder to the road oppoéite my houd
There's a slight shoulder to the road on the same side of my

house.

de

e.

Q. About how much shoulder would there be on your side?

A. There's just a gravel shoulder - -~ - I would say

five to eight feet. 1It's not much at all, and there's none on

Q. On the opposite side of the road from you, is there

kind of a bank that goes down on the road level?,

A. Yes.

Q. About how far is it from the top of that bank, down

to the bottom? What is the depth of the bank, approximetely?

A. Possibly fifteen feet.

Q. On this particular occasion, December 15, I believe

we said, did I ask whether you were at home?
A. Yes, you did - - - I was at home.

Q. How is your house built - - - do you have any wing

A. Yes. The front part of my house faces the road.

dows

It's built in an "L'" sha a - -
BETTY 6. THOMPSON
' ! COURT REPORTER
. DANVILLE, VIRGINIA
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the living room and the kitchen - = - two windows on the kitchen

face the road, and one window in the kitchen faces the inter-
secting road - - - Druid Lane.

Q. Of course, we're‘talking about the accident that
happened there in front of your house. Was there anything that
happened or occurred, to call your attention to the fact that
something unusual was going on out there in the road, in front

of your home?

A. There was a rushing noise, and I really didn't know

vhere it came from - - - it was a rushing noise out in front.

Q. Did you look out?

A, Yes. |

Q. What window did you look out of, or did you go
outsgide?

A. I didn't go outside, and I didn't go right up to
the window, but I went to one of the two windows in the kitchen
facing the road, and I was standing back some distance.

Q. What did you see?

A. 1 saw a car going backwards down the embankment qn

the opposite side of the road.

Q. Could you give us your best judgment as to the time

this took place?
A. It was around 3:00, because my children came home
from school shortly after this happened?

Q. It was around when?

BETTY G. THOMPSON
COURT REPORTER
DANVILLE, VIRGINIA
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 sure.

and down to where the car was.

A. ‘Around 3:00.

Q. Why do you set it‘at that time?

A. Because myvchildten came home from school, right
after this happened.

Q. What time do they get out of school?

A. They get out of school between 2:30 and 3:00. One

year they got out at 2:30 and the next, at 2:45 - - « I'm not

Q. Are you suré that it happened around 3:007?
A. Yes. |
Q. Did you see any other traffic on the road, when
you looked out of the window, Mr. Prettyman?
A. No. _
Q. Did you go out of the house?
| A, Yes.
Q. Whae'did you do?
A. I went out of the house and walked across my fron

lawn - « « ran across my front lawn, and I crossed the street

Q. Did you do that right after you saw the car going
down?

A. To be honest, it took me three seconds or so, to
get enough nerve to go out of the house.

Q. And you weﬁt right straight on?

“A. Yes.

t

BETTY G. THOMPSON
COURT REPORTER

DANVILLE, VIRGINIA

0021



PRETTYMAN _ 3 ____DIRECT 28

10
11
12

13

14

15

16

17 |

18

19

21

22

- Q. Where w#s‘Mrs. Maxey when you got there?

A. She was in the right front seat - - - it's a bendh
seat in the car she was in, I think - -- I'm not sure - - - she
was in the right - - - the side opposite the driver's side.

Q. Did you assist Mrs. Maxey?

A. Yes - -~ I leaned in the driver's window, and askegd
if she was all right, and she complained about a pain in the
back of her neck, and so then I went around and told Mrs. Maxey
to staj where she was, and I would get help.

Q. Did you make a telsphone call, at her request?

A. Yes..

- Q. Whom did you call?

A, Mr, Wilson. |

Q. Who is Mr. Wilson?

A. He owns a gas station down the street.

Q. A service station operator?

A. Yes.

Q. Did Mr. Wilson later come out?

A. Yes.

Q. Did you call anyone else, at her request?

A. No.

Q. And did she ask you to call anyone else?

~A. ‘I don't remember that she did.
Q. Do you recall whether or not she said anything at

that time about the existence of a second automobile?

BETTY G. THOMPSON
COURT REPORTER
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DIRECT

29

PRETTYMAN

A. I just don't remember that she did or did not.

2 ‘Q; Your witness.

3 dedekedekcdededeielededeedededolele ok deiededede

4 CROSS EXAMINATION BY MR. YOUNG:

5 Q. Let me see if I understand your knowledge of the

6| traffic situation - - ;,you weré on the offside - == using the
- 7| road as a fefarence.point, of your kitchen;‘éhen you heard some

8 | type of racket out there?

9 A. I was in the kitchén,'and probably 1ﬁvthe~back

10 | portion. o |

li NQ. Yog were not where yog could see out, at that tiTe?

12 A. No.

13 Q. ‘In other‘wotdé, the traffic conditions that existed
14 | at the time you first heard the noise, you wouldn't be able to
15| tell us about? |

16 A, i have no idea.

1 Q. Tha's all,
.18 | *************************

19 THE WITNESS, MR. LEON JAMES, having been first duly
20 | sworn, testified as follows:

21 DIRECT EXAMINATION BY MR. WARREN:

22 Q. What is your name, please?

23 A ‘Leon James .

Q. Mr. James, where do you live?
A. Rouﬁe 1, Henry County.

00023
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Q. Where were you living in December of 19717
A. Druid Lane.

Do you have any children?

Q.
A. Two, then.
Q. In December of 1971, how many did you have?
A. Two. | |
Q. Were either of those children in school, or both!?
A. One. |
Q. Boy or girl?
A. Girl,
Q. What school was she attending?
A. Druid Hills Elementary.
Q. What work do you do?
A. Wholeaalé éucu~parts.
Q. _I believe you work here in Martinsville?
A. Yes sir.
Q. Down neér 2207
A. On Starling Avenue, next to the fire station.
Q. On the afternoon - - = do you know Mrs. Maxey?
" A,

No sir.
Q. On the afternoon of December 15,1971, the date th
accident occurred, did you see Mrs. Maxey, the lady here?
A. Yes sir.
. Q. Where were yoﬁ going, and where had you been?

A. 1 had been to achool to pick up my daughter, and |

BETTY G. THOMPSON
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JAMES .. DIRECT 31
1 Q. What road were you on, gding from school, to your
2| home?
3 A. Spruce Street.
4 Q. What time did you pick up your daughter in school?
° A. Around 3:00 o'clock - - - gomewhere in there.
6 Q. Were you headed - « - which way were you going o#
7| Spruce Street, when you saw Mrs. Maxey?
8 A. Towards Danville. | |
9 Q. I believe they call that the 0l1d Danville Road?
10 " A. Yes. :
11 Q.  And you were headed out the Oid Danville Road,
12| towards Danville? | |
13 A. Yes.
14 Q. Where did you see Mrs. Maxey?
15 A. .She passed me on Spruce Street.
.16 | Q. Approximately where were you on Spruce Street, the
. 17| best you can recall?
18 4. About 1nmfronE o§ that Sunoco - - - somewhere al?ng
19| in tnere, the ;;;tviwéan_re;éll. | |
20 « Q. What is the speed limit thefé, Mr. James?
21 A. Thirty or thirty-five miles per hour.
22 Q. ﬁas your daughter in the car with you, when you saw
23 | Mrs. Maxey?
A, Yes. v
Q. In what way did you see her?

BETTY G. THOMPSON
COURT REPORTER
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| JAMES ~ . prrEcT 32
A. She passed me going out.
Q. How fast were you going when she paSsed you?
A. About the speed limit.
Q. How fast was she going, when she passed you?
A. I would say around forty-five to fifty-five - - -
somewhere along in there. |
Q. Where did she go after she passed you? -
A. On out Spruce Street. |
Q. Did she ever get out of your sight?
A. Yes. -
Q. When did she?
A. When she topped the knoll, going around the.curve.
Q. Did she feduce her speed, during that time she was
in your sight? | |
A. I wouldn't have any way of knowing.
Q. Did you see‘her brake lights come on?
A. I don't remember - - - I don't think so, but I
don't remember. |
Q. 'Did you see her again?
A. Yes.
Q. How much later did you'see her?
A. A minute, or something like that.:
Q. Where d4id you see her?

A. The car was sitting over an embankment, on Spruce

Street.
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" and you came on the car, off the road, did any car pass you,

Q. Between the time Mrs. Maxey went out of your sith

going at a high rate of speed?

A. I don't remember.

Q. Did you notice - - -

MR. YOUNG: }I undefatéoa ;hat he said, "I don'tvremeT~
ber"? ' | )

Q. Did,you notice?

A. No sir.

.-Q. Did any cars pass you, that yoﬁ recall?

A. I don't remember that.

Q. How far were you from the scene of the accident,
at the time she passed you, Mr. James?

A. Oh, somewhareraround three-quarﬁerg-of a mile, or
a mile, I reckon - -- I'm not sure.

Q. May we be heard in chambers?

detedclededdevedededededededededede R dedcdededrieded
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IN CHAMBERS

IN COURT: (Mr. James continues to remain on the witness

stand, under direct examination by Mr. Warren.)
MR. WARREN: 1If the Court please, I have been taken

by surprise on this witness, on two points, and would like to

question him in regard to this.

THE COURT: You are saying that this witness, Mr. James,

has taken you by gurprise?

MR. WARREN: Yes.

THE COURT: And you would like to remind him, or refrésh

MR, YOUNG: We have no objectioﬁ.

Q. Mr, James, thefe was a previous hearing, which you
attended in February of this year, and you recall that you test
fied - -« « do you recall, Mr. James, my ésking you, '"Did you
meet any other vehicle coming towards you at a high rate of

speed”, and your answer was, ""No sir", do you recall testifying

to that?

A. Yea,

{~

BETTY 6. THOMPSON
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JAMES . - _ __DIRECT | 37

Q. Do you recall being asked, '"Do you recall meetin%

2| any other vehicle that passed you", and your answer was, "y

3| do not recall"?

4 A. Yes.

5 Q. And your testimony was then that you do not remem-

6| ber another thicle coming towards you, at a high rate of speed?

i A. Yes. |

8 Q. And you do not recail about others, is that correct?

9 A. Yes. | |

10| Q. We were talking about Mrs. Maxey's vehicle, as it
11| passed you - - - do you recall my asking yoﬁ this guestion - ¢ -
12| "How far Qas it from the scene where the accident occurred”,

13| and your answer was "One-half miler - - = do you recall that?

14 A. Yes.

15 Q. "Did the car ever get out of your sight - - - th
16| one that passed you", and you said, 'Yes, when it went throug

17| the curve", and 'Did this car slack in speed any, wvhile it wa

18| in your sight"; and your answer-was, "No sir, not that I remen-
19| per" - - - do ybu remember that?

2 A. Yes sir.

2 Q. That's all.

22 dedededecdek stk dededededek dek dekedok

z CROSS EXAMINATION BY MR. YOUNG:

24 Q. Let me see 1f I can get this straight - - - I

25| don't think you're telling one thing, at one time - = -

BETTY G. THOMPSON
COURT REPORTER
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38

apparently, you have answered at the previous hearing a defini

2| no sir and yes sir, apd then you said, "I don't remember' - -
3 ~have you‘intended to convey to this Court and jury, the idea
4| you just don't honestly remember? |
. A. No sir.
6_ Q. What are you saying now?
7 A. Repeat the question.
8 Q. The car that you might or might not have met,
9! coming towards you ~ - - you said you don't remember, is that
10| correct? _
1 A. Are you talking about oﬁe meeting me?
12 Q. Right.
13 A. If it had been running at a fast rate of speed,
14 | I would have noticed it.
15 Q. Ahy’other traffic, you didn't pay attention - - -
16 | {g that what you're telling us?
17 A. Yes.
18 Q. And when you answer yes 6r no, what you really mean
191 45 you don't.remember?
20 MR. WARREN: I object.
21 Q. He's on cross examination.
22 A. I don't remember meeting one, at a high rate of
23 | gpeed.
24 Q. You don't intend to say yes or no?
A, No.

L.te
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.to where the accident occurred, it would be further than mea-

Q. This other i:hing here wés daling with the course,
and how far you had Mrs. Maxey in sight. You said that you
checked, and she passed you somewhere around the Sunoco place
that would be - - -

'A. Somewhere in there.

Q. Just about where the 7-11 is - - -.the Jury might
know more about where that 1g?

| A. Right.

Q. If you measured the distance from the Sunoco plad

suring it from 7-11 - - - it would have those - -~ - it's close
to the accident?
| A. Right.

Q. The curve that you were talking about where you 1
sigh:'of her, would be the cﬁ;ve in the vicinity of Prospect
Hill Drive?

A. That's the one that sits down there?

Q. Right. |

A. Okay.

Q. That would mean that this car comi@g towards this

lady, that passed you - - - would it have been out of your sight

for between one-half and three-quarters of a mile, before it
reached the point of the accident?

A. I suppose so.

Q. Have I, Mrs. Maxey or Mr, Haskins, since this las

BETTY G. THOMPSON
COURT REPORTER
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“out of your sight?

A. No sir.

Q. That's ali.

THE COURT: I realize distances are difficult to recall.

You testified you saw Mrs. Maxey's car at or about the Sunoco
‘Station?

A. Yes sir.

THE COURT: And she was proceeding in the same direct

you were, which is east, or towards Danville?

A. Yes.

- THE COURT: From where you saw Mrs. Maiay, onfrom«‘;;whire,

she.passed you, for what approximate distance was she in your
sight?

A. I would say from the 7-11, to the dip.

THE COURT:. Could you give the jury any estimate as t
‘how far it was from the 7-11 or the Sunoco Station, to what

you describe as the dip - - - 1 aSsumg this is where she went

A. Yes sir. Fifty yards - -- 1'm not good at distan
Let me see 1f I could pick out a place in town.

.THE COURT: Could.you look out the window in the rear
of the courtfoom, across the street, or in the courtyard, and
glve these gentlemen any idea about what your guess would be
of the approximate distance.

A. I would say it might be from here to the Pontiac

placé.

ion

o

ces.
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THE COURT: From here to Richardson's Pontiac?
A. I would say that's about right.
MR. YOUNG: @ 1Is the Court asking him how far it was i

his sight before he lost sight?

THE COURT: Yes. From the Sunoco Station, to wherever

it was when it went out of sight.

MR. YOUNG: I would agree that his estimate is prett)
fair - ~ - from the Sunoco Station, to the»curve,'would be abg
that far.

THE COURT: From here, to the Richardson Pontiac plad

MR. YOUNG: Yes.

MR. WARREN: That's all for us, if the Court please.

ut

e?

xaxxxﬁf*************w****
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2
3 THE WITNESS, THOMAS BOCOCK, having been first duly
4| sworn, testified as follows: |
o DIRECT EXAMINATION BY MR. YOUNG:
6 Q. You are Thomas Bocock?
7 | A. Yes sir.
8 Q. Mr. Bocock,.Where do you work, and what do you do¢?
9 A. I am a plumber, self employed.
10 Q. Do you recall where you were working on December
111 19717 |
12 A. Working off of Tan Bark.
13 Q. Did you hear an accident occur?
14 A. Yes.
15 Q. Where did you lﬁter find that accident occurred?
16 A.‘ I was working off of Tan Bark, and an aceident
By happened'off of Spruce Street.
18 Q;v How far were you working from the scene where thé
19| accident occurred?
2 A. Approximately about three hundred yards.
21 Q. You didn't see it occur?
2. A. I heard {t.
23 Q. When you heard it, what did you do, if anything?
24 A. When I heard the racket, I got up and went to the
% | window and looked out, and when I seen - - = I aggg:pgxr%%£°N
sitting over the bank. Soum ReroTey
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Q. What did you do? |

A. I went on out ﬁhe house, and went to see if I could
help her. |

Q. Did you go straight over there?.

A. Yes.

Q. Where was Mrs. Maxey?

A. It was a gentleman that had done got her out of

the car, and

- hurt.

Q.
A.
Q.
A.
Q.
MR,

she was standing there, and I asked was anybody

And what did she tell you?
Not to my knowledge.
Did she say how the accident occurred?
She said a can ran her off the roadf
Your witness.
WARREN: No questions,

THE WITNESS STANDS ASIDE..

BETTY G. THOMPSON *
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Fedededededereiededondeieieteloie fokk ek ke
MR. YOUNG: If the Court please, the plaintiff rests.

MR, WARREN: We rest.

At this point in the proceedings, the jury was taken

to the scene of the accident, by direction of the Court, to view

the scene, after which they were to return to the courtroom,
for final argument and deliberation.

dededededededededededeidede et de dedededede derk

IN CHAMBERS:

MR. YOUNG: If the Court please, now that all the evi
is in, the plaintiff, by counsel, would move to strike the evi
dence of the defendant, as it relates to liability #du: this

case. The only witness to which the defendant could look to

denc

BETTY G. THOMPSON
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IN CHAMBERS | | | 50
for any solace, as far as the defense is concerned, is the wit-
ness, James. The witness, James, says this lady passed him,
exceeding the speed limit some ten or fifteen miles per hour,
three-quarters of a mile fram the place the accident occurred.
That's all.the defendant has - - - the only inference that can

be drawn from that statement to support any defense, as far as
the negligence of the plaintiff is conoernéd - - =~ as far as
~John Doe is concerned, I submit to the Court, that there is no
evidence other than Mrs. Maxey, as to whether or nbt John Doe

was in fact there. It is uncontradicted that he was - - - if
there is a defense presented in this case, I ask again if we
don't have to look to such statement as James made - - - a man
who has been impeached in front of the jury by his lawyer, because
he was taken by surprise - - - his statement is not the same

as it was, apparently, according to counsel for the defendant,

aé it was the last time the case was tried. Be that as itmay,_
the only thing that Mr. James said is this - - - this waman

Wais going forty-five to fifty miles per hour, on a four lane
road, and that shortly after she went out of sight, prior to

the time she got on the curvy road - - - there is no evidence

as to what speed she might have been doing at the time of the
crash, when John Doe ran her out of the road. The only question
for the jury is. whether or not Mrs. Maxey was herself contribut-
oriiy negligent. It was a question of extending negligence which

she might have been guilty of at the Sunoco place, fram there,

00037



IN CHAMBERS | - | \ 51
to the point of the accident. I submit to the Court that this is
not a reasonable inference - - - the road is not the same - - -
all of these factors would have been factors which it would have
been the duty of the defendant to prove by a preponderance of the
evidence. If we look at it from.a contributory negligence point
of view - - - not matters that can be left to speculation ~ - -
it must be proven in ofder to entitle the defendant to a contri-
butory negligence instruction - - - if he is not entitled to that,
the evidence of the defendant has to be stricken in this case.
MR. WARREN: If the Court please, he is overlooking one
piece of evidénce - - - really, in effect - - - the witness,
" James, upon being questioned by me, reiterated his statement that
before no car had passed him going at a high rate of speed ---
he didn't recall any vehicle coming towards him. We take the
testimony of Mrs. Maxey herself - - - she stated‘ that she did
not change her speed one mile per hour any where along the entire
road. The witness, James, said that she passed him at a speed(
goiﬁg at fifteen to twenty miles per hour in excess of the speed
limit. He testified her speed was forty-five to fifty-five.
She said it was twenty to twenty-five, bﬁt she also said she did
not alter her speed any where along the entire road. If ‘the
ju_ry believed as she passed James going at a speed of forty-five
‘to fifty-five, they would be fully justified in believing that
she was goin§ that speed at the time of the accident. She

states this other car was going forty, or fifty or sixty, and

(0038
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‘the existence of John Doe ~ - - I think there is sufficient

~John Doe?

this car was one-half mile behind her - - - probably even 1esT,

because he was going in the same direction she was, although,

assuming that it was three-quarters of a mile to the scene = ¢+ -

no vehicle came to him, and passed him at an excessive rate

of speed. The jury can draw a conclusion as to the fact that

John Doe was not there, or either Mr. James would have seen that

car, as it passed him. As far as contributory negligence is
concerned, I really don't think that this i1s the issue before

the Court -~ « - it is the existence of John Doe. If John Doe

was there, I don't see sufficient evidence here to go to a jur

on the issue of contributory negligence - - - the question is

evidence here.

y

THE COURT: You are saying that in your judgment, really’

the only issue before this jury is whether or not there was a

MR. WARREN: I think so « - =~
THE COURT: The motion to strike - ~ - 1{f I follow ya
correctly, Mr. Warren, what you are saying in response to the

motion - - - that the inference that could be drawn from the

u

testimony of Mr. Prettyman and Mr. James, that this is sufficient

to take the question of the existence or non-existence of John
Doe, to the jury?

MR. WARREN: Yes sir.

THE COURT: I agree - - - the motion to strike will be

BETTY G. THOMPSON
COURT REPORTER
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I agree that the only question here is whether or not John Doe

was there.
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'Mrs. Maxey off the road, she is not entitled to recover. She

MR. YOUNG: There was one objection that I made - -4

W

a pre-trial objection. If the Court please, the Court will r¢
call at the outset, out of the presence of the jury, counsel

for the plaintiff moved the Court to disallow the testimony

relating to the speed of the plaintiff, as it would not be rele-

vant, or have any bearing on the lisbility issue in thls case
The evidence is all in, and I would simply point out, at this
time, that counsel for the defendant, has :iu effect agreed

with the motion made at the pre-trial hearing, by counsel for

the plaintiff, when he agrees that there is no issue of contri-

butory negligence. The only way the speed of Mrs. Maxey could

possibly have been relevant before this jury, would have been

on the question of contributory negligence. Counsel, after all

the evidence is in, for the defendant, now admits that there 1s

no contributory negligence aspect in this case. I point it

out again, because to me, it bolsters the position of the plain-

tiff, before the trial.
. MR. WARREN: Counsel for the defendant would call the

Court's attention to this fact - - « that unless John Doe ran

may have gone off the road for any one of a dozen different

reasons, one of which chould have been excessive speed, or maybe

to keep her car under control, om this type of road, but so f%r

as John Doe is aonéerned, and John Doe's liablity - - - that

BETTY G. THOMPSON
COURT REPORTER
DANVILLE, VIRGINIA
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IN CHAMBERS 55
If he was not there, her speed was irrelevant és to the issue,
although it could have been the only reason of the accidentv— - -
the sole question is whether or not Johh Doe was there, so the
speed of Mrs Maxey's car has nothing to do with John Doe.

THE COURT: Mr. Young's position is, what doés it
relate to? .

MR. WARREN: The fact that éhe lost control of her car,
and it brought about the accident. if there's no contributory
hegligence, we know there has to be something that contributed
to the accident, but it ié a defense made by John Doe - - -
‘contributory negligence would be a defense made by John Doe. -

If he were not there, then contributory negligence is not
inv;olved, because John Doe is not involved. The speed could
have caused her to wreck all right - - - sure it could - - -

as a matter of fact, tha{:'s what we're saying, but we're saying
John Doe had nothing to do with it. .

THE COURT: On behalf of the plaintiff, the following
instructions will be given - - - A, B, and C. Mr. Warren,
do you have any objection?

MR. WARREN: No sir.

THE COURT: On behalf of the defendant, the follov;ring
instructions will be giveh -=--1, 2, 3, 4, and 5. Any ob-
jections to any of these instructions, gentlemen?

MR. HASKINS: If the Court please, the plaintiff objects

to giving Defendant's Instruction Number 3, for the following

00042
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reason --- that there has been no legal evidence of the ma:i
mum speed limit at the place of the accident, and there is no
evidence in the record to suppprt the statement in the instrud
that the speed 1limit %s thirty, and it is in direct conflict y
Plaintiff's Instruction A, and it is misleading and confusing,
and it would tend to mislead ;he jury;‘as to the burden of nrxd
in regard to the recavery. Elaintiff‘s.lngﬁruction A tells th
jury that the plaintiff cﬁn recovgr if they prove that John Dg
violated any of the élements set forth, and there is no mentiq
of the contributory negligence in the instruction, and the
record shows that counselnfor the defendant has stipulated thsg
contributory négligence is not an 1issue iﬁ'this case, and furt
that it presents an erroneous burden of proof as to the de-
féndant's procedures in showing whether she exceeded the speed
1imit, and whether she was negligent or not. The way the Coun

has given the instruction, the plaintiff further objects that

instruction does not state whether or not the plaintiff was eﬁ;

ceeding the speed limit must be proven by the defendant by a
preponderance of the evidence. It allows the jury to believe

from any evidence in the case that if the plaintiff was exceed

tion

ith

of,
e
e

n

t

her .

t

the

ing

the speed limit, then she was negligent. Any type of negligence

on the part of the plaintiff must be proven by the defendant,
by a preponderance of the evidence, just as the plaintiff must
prove evidence of the defendant, by a preponderance of the evi

dence.

BETTY G. THOMPSON
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MR. YOUNG: Along this same line, the plaintiff, by
counsel, would move that counsel for the defendant not be allowed
to camment on speed‘as it relates to the manner in which the
‘autamobile driven by the plaintiff, was being drivén, having
conceded that there is no asﬁect of contributory .negligenoe,
it would not be fair to comment on the speed of the plaintiff,
three-quarters of a mile from the accident. If the defendant
is not entitled to an 1nstruction on contributory negligence,
he is also not entitled to argue to the jury that the plaintiff
was  in fact contributory negligent, even though he may use same
other classification, such as sole proximate cause. - The point
is, if the plaintiff is not gquilty of contributory negiigence,
then it is not proper for him ito cament in final argument on
such 'speed, as he thinks she may have been driving.

' THE COURT: Mr. Warren says that whether we talk about
contributory negligence that says that i‘Iohn Doe was there, and
was negligent, and that the negligenoe of Mrs. Maxey contributed
to cause the accident. His position is that if he talks in terms

of contributory negligence, he is more or less conceding that

he was there - -~ ~ he says John Doe was not there, and this
lady's injury was caused by hér own negligence - - - excessive

speed.
| MR. YOUNG: I understand, but - - - number one, John
Doe was not there, then the defendant is entitled to recover,

and if he is there, the plaintiff is contributorily negligent.

00044
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1f John Doe was not there, then it is a position which in effect

says - - ~ we don't care what the plaintiff did - - - it make

no

difference - - - the reason that there is no case for the jury to

consider is that there was no John Doe. What the plaintiff

might or might not have done is not important. I can't argue

contributory negligence by virtue of the fact that now there were

two people, and we take the position that the evidence says t}
were two people there - ~ - there is no refutal that John Doe
wasn't there. Her own statement - - - there's no statement tg
effect that he wasn't there - - - implications and innuendo, Y}
dedededededededededricdok Tk dedededek kok Kk

IN COURT:
Tﬁe instructions were read to the jury, by the Court,

after which final arguments followed:

MR. WARREN: May it please the Court, and you gentlj-

men of the jury, at this stage of the trial, normally the coun

\ere

» the

'es .

sel

for the plaintiff would make the first argument, and then I Wﬂuld

make an argument for the defendant, and then counsel for the
plaintiff would finish ub, but however, in view of time, and
view of the shortness of the evidence, we agreed that I would

proceed, and the plaintiff would make just one - <« - the

final argument. As you were told when this started, this is ah

adion set up under the law of the state of Virginia, allowing
a plaintiff to bring an action for damages against an unknown

and unidentified driver. Of necessity, that presupposes that

in

this

BETTY G. THOMPSON
COURT REPORTER

DANVILLE, VIRGINIA
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person who is unknown or unidentified; is supposed to came into
this courtroom and defend himself - - - it's a legal fiction
mx¢m5mmUmn@wmm1—éetmsmmnnLwﬂlamam
and defend himself, because, of course, he can't, and those who
represent John Doe must take what they can find, and the evidence
'theyhave to work with, and defend John Doe, in a court of

law, before you, the jury. That's the position in which we

| find ourselves, John Doe and me. We have brought in here to you,
the evidence that we have been able to find, to give to you a
picture as to what occurred on this December 15th, out there

on Spruce Street Extension. We have no eye witness to this acci-
dent at all, other than Mrs.v Maxey herself. The evidence, as
it has came out before you this morning, presents to you, in
effect, two situations, or two questions. One is, was John

Doe thére --— — we say John Doe was not there, and number two,
was this accident entirely Mrs. Maxey's fault. We have in law,

a texm that we call oontributory negligence, which we apply

to a plaintiff in a situation of this kind. When contributory
negligence is pleaded, it means that a defendant may be guilty,
but if the plaintiff is guilty too, she contributed to her own
injury, and cannot recover. This is a very frequent type of
“situation that you are faced with - - - to me, that is not true.
John Doe is not defending on a basis of contributory negligence.l
Do not misunderstand me. We are not saying, and we do not contend

for one moment that John Doe did anything in concert with Mrs.

(00046
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they were both going in the same direction, and he was there

Maxey, that brought about this accident, because we say that
John Doe was not there..1We base that upon the fact that Mr.
Prettyman looked out, and saw Mrs. Maxey's car still in motion,
but no other vehicle, and upon the fact that Mr, Leon James,
who was following behind her - - - Mr. Young brought on Mrs.

Maxey, and sald they measured off three-fourths of a mile - ~-|~

wiﬁhin a minute after the accident happened, where it occurred.
Mr. James says - - - his testimony was a little different, but
when he was reminded of what he said, he repeated that he saw no
vehicle - -- he passed no vehicle going at an excessive rate
of speed, after Mrs. Maxey passed him. He was not certain abqut
whether he passed anybody else or not, but he would have noticed

it if it had been excessive. He said he was going around

thirty, and he stated that Mrs. Maxey's speed was some forty-fiive

to fifty-five, which was from fifteen to twenty-five miles per
hour, over the speed limit. Mr. James didn't know Mrs. Maxey.
He would have no reason to come in here and penjure himself.

We can all be mistaken - - - he says he was gding thirty, and
she passed him, and was going out of sight, and she did nothing
to reduce her speed while she was in his view, as he saw. MrJ.
Maxey said, as she went down Spruce Street, she was going twenty
to twenty-five, but under direct questioning, Mrs. Maxey said

that at no point, any where along Spruce Street, or Spruce Strket

Extension, did she reduce her apeed, ever. If Mr James is

BETTY G. THOMPSON
COURT REPORTER
DANVILLE, VIRGINIA
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correct in stating that when she passed him when he was going
thirty, where the speed 1limit 1is thirty, going forty-five to
fifty-five, then she was still going that speed on this crooked,
narrow road, you gentlemen saw, and this road is hardly safg to
travel at any speed. Here's the instruction the Court has
given you ~ - ~ Instruction Number 3 - - - "If you find from
this evidence that the sole cause of this accident'" ~ - - forget

about John Doe - - - we are not considering John Doe in this

argument - - - 1if the sole cause of this accident was the speed
of Mrs, Maxey - - - that she was going at a speed that was to
rapid to control her car, on this crooked road, and because o
her speed, she lost control and went off the road - - - 1if this
was the cause of this, your deliberations will end there - -
your verdict must be for John Doe. If her speed was at fault

- = = the only cause of this accident -~ - - if she was going sgo
fast that she could not maintain control of the car - - - forget
John Doe - - - then, your verdict should be for the defendant.
We say that John Dog was not there, and the burden is upon them
to prove that he was. T[he only person who saw John Doe, or mdde
any indication that there was another car any where on that rgad,
was Mrs., Maxey herself. She told you that that car was going
forty, fifty or sixty miles per hour out there where you were

this morning, and Leon James didn't see it, and he was following

right alonzg behind her. He followed her as far as from here

BETTY G. THOMPSON
COURT REPORTER
DANVILLE, VIRGINIA ]
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of a mile maybe - - - going the same direction - - - forty, fifty
or sixty miles per hour, and Leon James says he didn't see it
and didn't meet it. The defense is bound to be negative, be-
cause it wasn't there for him to see. John Doe is in a difficult
position - - - he cannot come into this courtroom, and swear
to you, on his oath, that he was not there and didn't force this
woman off the road, and wasn't on the highway that afternoon.
The only thing John Doe can do is bring in people there at the
area, at the time of the accident, and tell you what they saw
and that's what John Doe has done. We say that any person - + -
be it Mrs. Maxey or Jim Young or Charlie Warren, who drives that
road at forty-five to fifty-five miles per hour, is beinyg rather
foolish, or rather unwise. Leon James had his daughter in the
car with him, that he picked up at school at 3:00 in the after-
noon, and he was driving along at what he considered to be a gafe
speed, at thirty - - - the maximum allowed, and she passed him,
and she went off and left him, and he was following her, and
immediately, in less than a minute, came up on the scene of this
accident. We know not what more we can do to present to you
the entire factual situation involved - - - Mrs. Maxey was hunt,
and I am sorry, and I regret it. I wouldn't have had it happen
for anything, and I know she wouldn't, but we are here, faced
with a legal situation, in a Court of law, and you are asked to

decide and do justice between Mrs. Maxey and John Doe, and the

BETTY G, THOMPSON

burden of proving how it happened, and what really went- on == =

COURT REPORTER
DANVILLE, VIRGINIA
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_ ARGUMENT

-scene -~ = - the coward John Doe. This jury is too intelligent

removing from your mind the uncertainties of this then, is on

plaintiff, and not on the defendant, and we say this evidence

the

does not 3o that far, and we respectfully request from your hands

a verdict on behalf of the defendant, John Doe. Thank you.

Fkkdokkdkdokkkhkhkkkkifkkikk

MR. YOUNG: May it please the Court, and gentlemen

of the jury, I don't know what else Mr. Warren could have done.

I think he did the best he could. He's defending a coward,
who isn't here, who left the scene of running this woman off
the road, and I don't know what else he could do either, but
yell, for mercy. The man he is basically relying on is a man
named James - - - he's relying on James to have you return a
verdict for the defendant, and yet; he said, '"Mr. James, you
haven't told the truth one time or the other’" - - - '"Me - - =
no, Mr. Warren." And, yet, he would say to you now the man
that called his own witness a liar before you, and properly sg

and ask you to bring in a verdict for John Doe, who left the

for any persuasion, and I have no intention of attempting to do

that, but I do ask you gentlemen not to be misled by little

things that turmed up in this case - - - this lady says she was

‘run off the road. I would question in my own mind, some things

Mr. Warren didn't mention. If that car wasn't there - - - you

can think of all sorts of arguments - - - you could shoot holes

in anyone's argument.  You can look through any case, and |

BETTY G. THOMPSON
COURT REPORTER
DANVILLE, VIRGINIA
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find things like that - - - only one question - - -was she run

off the road down there. The strangest sort of argument I've

ever heard in my life, Mr. Warren, of necessity, has had to mj

to you. He says first, John Doe wasn't there - - - why go any

further? If you believe that, you are not going to do anything.

Why talk about how fast she might have been going? It makes q
difference. If Mr. Warren 1s correct, and you can believe thas
John Doe wasn't there, it doesn't make any difference if she ¢

doing one hundred and fifty miles per hour - - - it doesn't

have any bearing. John Doe was there, and he caused this lady

to take evasive action there - - - her car went out of control.

Think about that - - - I think every one of you drives - - - 1
assume she said she was going the speed she said she was zoing
and almost like this, her car was backingz into the culvert - -
at forty-five or fifty, it would have been below that apartmen
It would not go out of control, and go straight down the bank

like that - - - the odds are, it wouldn't. None of us know

really what they would do - - - it is reasonable to assume tth

the speed she says she was traveling, is the speed she was

traveling, based on where we find her car ended up. Mr. Warren

came on a little strong, even assuming that Mr. James is capable

ke

\O
1t

yas

et'

24

t.

of telling the truth - - - for the sake of argument - - - he s

Mr. James said he didn't meet any other car traveling at a hi

id

rate of speed. I heard him weasel with the answer - - - I don'

remember, and I don't think I do - - - Mr, Warren felt that

BETTY G. THOMPSON
COURT REPORTER
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front of you, he had to call the only.witnéss he could rely on
here, a liar.
MR. WARREN: I object. He has used it three or four

times - - - I did not call that witnesé a liar.

THE COURT: I think you are correct - - - I'm not sure

Mr. Young really means that you were questioning his veracity
MR. WARREN: I think the 1ahguage 1s too strong to be

using here.
~ MR. YOUNG: Let me put it like ﬁhis, for Mr. Warren's

sake -~ - ~ Mr. Warren is disturbed before you, because this
witness did not say today, what he had said under oath pre-

viously - - - you can call that what you want to - =~ - if you

feel that I have used the word incorrectly for saying one thing

on one day; and one thing on another, I apologize. Was this
woman injured - - - she_sded for $50,000.00, and‘this is a lot

of money for anyone. Mrs. Maxey has suffered a lot of injury,

and she was in the hospital forty-six days, and she has specigls

in excess of $5,000.00, and for the rest of the twenty-six yeﬁrs,

if she lives a normal life, she will be crippled in her back
to thé extent of fifteen to twenty per cent. If John Doe was
there, and I believe we have proven it beyond a shadow of a

doubt, she is entitled for a verdict in the amount for which
she sued - - - $50,000.00 is a lot of money, but not when you

start talking about a permanently injured back.. She doesn't

COURT REPORTER
DANVILLE, VIRGINIA
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give her anything that you feel she is not entitled to - - -

anything at all - - - she has not sued for toc much in this case.

John Doe caused this accident, and under the law, he should be
made to pay for it. She gsued for $50,000.00, and I believe that
1f you feel she is entitled to recover at all, she is entitled

‘to recover for the full amount for which she sued. Thank you

Fedekkdekdedokededodeddokokde kkdokkokdede

The jury again retired at 2:10, and returned at 2:52,

BETTY G. THOMPSON
COURT REPORTER
DANVILLE, VIRGINIA
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was poiled, and with each énéwering in the affirmative, and
the jury was then dismissed.

THE COURT: All right, gentlemén.

MR. YOUNG: We move to set the verdict of the defendsn

aside,’as being contrary to the law and evidence, and without

sufficient evidence to support it, and other reasons previously

stated to the Court, in chambers.
MR. WARREN: I have no comment to make.
THE COURT: The motion will be overruled, and to that

note the plaintiff's objection and exception.

Jedovedededededede deFevedeedodk dede de ek ke dedeke

The foregoing transcript of oral testimony and other

incidents of trial, omitting all medical testimony, recorded 9n

the 3rd day of May, 1973, in the Circuit Court of Henry County,

Virginia, was stenographically recorded by and transcribed by
the underaigned'court reporter, who was first duly sworn,

according'to law. 1 hereby certify that this is a true tran-
script, and that as of this 3rd day of December, 1973, 1 have
filed with John Matthews, Clerk of the Circuit Court of Henry
County, Virginia, by mail, a true copy of this transcript, and
have mailed a copy to Mr. James W. Haskins, Attorney for the
Paintiff, and to Mr. Charles R. Warren, Jr., Attorney for th4

Defendant.

DANVILLE, VIRGINIA
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THE COURT INSTRUCTS THE JURY, that it is the duty of the

operator of a motor vehicle to exercise ordinary care:

1. To keep a proper lookout; |

2. To keep his vehicle under proper control;

3. To operate his vehicle at & ressonable gpeed under
the circumstances and traffic conditions then and
there existing regardless of any posted speed limit.

And 1if you believe from a preponderance of the evidence that
the Defendant, John Doe, failed to exercise ordinery care in
the performance of any one or more of the foregoing duties,
then he was negligent; and if you further believe from such
evidence that any such negligence was & proximate cause of
the collision, then, you shall find your verdict in favor of
the Plaintiff, Jessie §. Maxie.

0055



INSTRUCTION NO. £ /
THE COURT INSTRUCTS THE J’URY that the burden is
on the plaintiff to prove by a preponderance of the evidence
that John Doe was actually at the scene of this accident. If

you find that she has not carried this burden, your verdict

shall be for the defendant.

00056



INSTRUCTION NO. é 2/

THE COURT INSTRUCTS THE JURY that thé jury are the
sole judges of the weight of the evidence and of the credibility
of the witnesses, and the jury has the right to discard or accept
the testimony or any part thereof of any witness which the Jjury
‘ :égérds proper to discard or accept, when considered in connection
with the whole eQidence in the case, but the jury:has no right
arbitrarily to disregard the credible testimony of a witness.
and in ascertaining the preponderance of the evidence and the
cfedibility of witnesses, the jury may take into consideration
the demeanor of the witness on the witness stand; his apparent
 candor orvfairness; his»bias, if any; his intelligencé; his
intereét. or lack of it, in the outcome of the case; his oppor-
tunity, or lack of it, for knowing ﬁhe.truth,and'for having
observed the facts to which he testifies; any prior inconsistent
statements by the witness if proven by the evidence; and from all
"these and taking into consideration all the‘facts and circumstances
-of'the case, the jury are to determine the éredibility of the

witnesses and the preponderance of the evidence.

Q0057
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THE COURT INSTRUCTS THE JURY that the maximum speed

limit at the time and place of the collision 1nvolved herein
Q FFsPonperrnct.

was 30 miles per hour° and if you believe from the evidence that
the plaintiff was driving her vehicle in excess of this limit,
then the plalntlff was negllgent.

And if you further believe from such ev1dence that any

THE SolE

such negligence was R proximate cause of the COlllSlOﬂ, then you

shall find your verdict in favor of the defendant.
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INSTRUCTION NO. QF'V

THE COURT INSTRUCTS THE JURY that a verdict must not
be based in whole or in part upon surmise, conjecture or sympathy
for either of the parties, but must be based solely upon the

evidence and the instructioné of the Court.

000359



INSTRUCTION NO. ?

THE COURT INSTRUCTS THE JURY that fhe mere fact
that there has been‘an_aCCident and that aé a‘résult thereof
thé plaintiff has been injured, does not of itself entitle the
-plaintiff to recover. In order to recover against the defendant
the burden is upon the plaintiff to prove by a preponderance of
‘the evidence that the defendant waé negligent and that ahy such
negligence was a pfoximate cause of the collision.

And if the jﬁry are uncertain as to whether any such
negiigence has been thps proven by a preponderance of the evidence,
or if you believe that it is just as_prbbable that the defendant
was not guiltf of any such negligence as it is that he was, then

you shall return your verdict in favor of the defendant.
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September 26, 1973

JOHN D. HOOKER . ) N Gt
Jupar CATIICK COUNT e

ALY O MARIMSVILL &
STUART, VIRGINIA ‘ “

Young, Kiser & Haskins
Attorneys at Law

P.0. Box 72
Martinsville, Virginia

Mr. Charles R. Warren, Jr.
Attorney at Law

321 Masonic Building
Danville, Virginia - 24541

Re: Jessie S. Maxie Vs: John Doe
Gentlemen:

Frankly, the motion to set the verdict aside in this case had gotten
"cold" on me and this accounts for the undue delay. I hope that no
hardship has resulted to the parties involved. I have now reviewed
my notes, re-read the instructions and the written argument of
counsel. This case has been tried twice. In the first trial the
jury was unable to agree and in the second trial the jury found its
verdict for the defendant.

The only issue argued to the jury was whether or not John Doe was
involved in the accident. The plaintiff argued that he was, and the
defendant argued that he was not at the scene. This being true, the
instruction complained of may have been unnecessary; if so, it was
harmless. Even though the 1nstruct10n was not mentioned and ap-
parently played no part in the jury's verdict, it could be argued with
persuasion that the evidence and the 1nferences to be drawn therefrom
support the instruction. Be this as it may, the plaintiff Mrs. Maxie
has had her full day in court (twice) before an impartial jury--a
jury that heard the testimony of all the witnesses and observed them
as they testified, viewed the scene of the accident, heard the argu-
ment of counsel and unanimously agreed on a verdict for the defendant.
The motion to set this verdict aside will be denied.

Very truly yours
A
\//’//( / «{f, A
/Jéhn D. Hooker
JDH: prw
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VIRGINIA: 1IN THE CIRCUIT COURT OF HENRY COUNTY

JESSIE MAXIE

v. | 5207

ORDER

JOHN DOE, ETC.

On May 3,'1973; came the parties, the plaintiff in
proper person as well as by cpunsel and the defendant by counsel,
upon issue joined, seven qualified jurors were selected as
| fbllows: Charlie R. Spencer, Beneford Hylton, Russel M. Bryant,
David Adams, Jimmie Stone, Ruben Reid Barker, Jr., and Tommy C.
wall, all of whom were sworn to well and truly try the issue
joined between Jessie Maxie, plaintiff and John Doe, defendant,
andvé true verdict render accordingbto the evidence.

After'hearing the evidence, the jury retired to consult
vqf their verdict and after some time returned this verdict as

lelows:

"We, the jury, find in favor of the defendant."
: s/J.C. Stone

WHEREUPON, the plaintiff, by counsel, move the Court
to set aside the verdict of the jury and grant to the plaintiff
a new trial upon the following grounds:

1. The verdict was contrary to the law and evidence.

2. 'The verdict was without evidence to support it.

3. For other grounds set forth in the record.

WHEREUPON the Court overruled said motion and directed

that judgement be entered in favor of the defendant.

*O0062



".© WARREN.PARKER AND WILLIAMS

WHEREUPON, the plaintiff in due course reneweé.their
motion praying that the Court set aside the verdict of the jury
in favor of the defendant for the reasons previously aséigned and
that the Court erred in giving the defendant Insﬁruc;ion‘No. 3
to the jury. |

WHEREUPON, the 3d of May, 1973, the Court heard oral
arguments in regard to said motion and recgived written meméranda
of law from both of the parties hereto.

WHEREUPON, the Court having fully considefed said
motions of the plaintiff to sef aside verdict of the jury hereto-
fore rendered hérein, is of thevopinion to and dées overrule
said motidn on the grounds that there was sufficient evidence
~upon which to base the verdict that said verdict was not contrary
té the/law in the evidence and that said instruction to the jury
was not‘improper.

It is, therefore, ADJUDGED and ORDERED that said verdict
of the jury heretofore returned herein be and the Famé is affirmed

and final judgement is entered for the defendant.

To all of which the plaintiff excépts.

Enter:

fﬁ;/ " Judge
. /d, /&_ 7\3’
I Ask For This Order:

Charles R. Warren, Jr., Cgﬁd%el for
Defendant

' /7//%44/% e/

7/ Fames W. Haskins, Counsel for Plaiptiff

LAY OFFICES

DANVILLE,VIRCINIA



LAW OFFICES
YOUNG, KISER &
HASKINS
60 WEST CHURCM ST,
IMARTINSVILLE, VA.

VIRGINIAs IN THE CIRCUIT COURT OF HENRY COUNTY

JESSIE 8. MAXIE,

)
‘ )
Appellant, )
) NOTICE OF APPEAL
vs. ) ARD
} ASSIGNMENTS OF ERROR
JOHN DOE, ) ‘
‘ )
Appellee, )

TO: THE CLERK 6? THE CIRCUIT COURT OF HENRY COUNTY

Notice is hereby given that the Appellant, Jessie
8. Maxie, does hereby file with the Clerk of the Circuit Court
of Henry County, Virginia, this her Notice of'Appeal and Assign-
ments of Error from a final judgment Order entered on the 10th
day of October, 1973. |

The Appellant hereby assigns as error the following:

I. The Trial Court erred by giving Defendant's
Instruction No. 3 to the jury.

II. The Trial Court erred in failing to set aside
the verdict of the jury ‘on the ground that it wae contrary
to the law and evidence.

A transcript of testimony and other incidents of
the above-styled case Qill be hereafter filed with the Clerxk
of this Court pursuant to Rule 5:9 of the Rules of Court of
the Supreme Court of Virginia.

THIS 18th day of October, 1973.
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JESSIE S.

0 COunsol

Young, Kiser & Haskins, Ltd., p.q.
60 West Church Street
Martinsville, Virginia 24112

CERTIFICATE

I, James W. Haskins, of counsel for the Apbeliant,
do hereby certify that I have this 18th day of October, 1973,
mailed a true copy of the foregoing Notice of Appeal and Assign-
ments of Error to Charles R. Warren, Jr., of Warren, Parker
and Williams, Masonic Building, panville, Virginia, 24541,

4 %Mw

counaol of record for the Appellee.

ames W. Haskins
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