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THE COURT; All right, sir; call your next witness.
‘MR.‘HAZEL: Mr. Db&ns, please. |
Whereupon,
"MCcKENZIE DOW&S
having been duly sworn, was examined and tesﬁified upon his

oath as follows:

Q Would you state your name, please?
A McKenzie Downs. I'm a real estate broker and apprais
Q Have you qualified as a real estate expert in this

and other courts in_the metropolitan area?

A'_' Yes, sir, I'have;

MR. SYﬁANSKI: ‘I stipulate as‘to Mr. Downs.
THE COURT: All right, sir.
BY MR. HAZEL: |

Q'“ Mr. Downs, at my request, have you undertaken an
appraisal and study.ofxland values in connection with the_
subject case, C-222 zoning applicatioh?

A Yes, sir, at your request I did do a study on it
determiﬁing values as of October of '71 and also of current
value on the property.

Q Did you relate the values of the property not only
to its existing zoning but the requested zoning of C-222?

A Yes, I did look at it in both categories, aétually




"I per lot.

going further than that. I looked at it under a possible, say,

R-12.5 zoning and estimated a yield of about 2.7 units to the
acre, even though 2.9 woﬁld be possible.

Q Now, Mr. Downs, did you have before you the stipulati
that is in this case that on an RE-1 base, the cost of
development of a lot for engineering_and construction of
improvements would be $8,500? |

A Yes, sir. The $8,500 would include $1,000 sewer tap.

The actual base cost, excluding the sewer tap, would be $7,500

0 And do you have a stipulated yield at RE-1, which is

the existing zoning, at 273 lots?

A That is correct, sir.

on

Q " Now, Mr. Downs, would you tell the Court, briefly, how
you view this pfoperty as a real estate appraisal regarding ?
its value base?_ﬁ,

A If I could take.a minute of the Court's time, Your

Honor, this particular piece of property is located along.

Dranesville Road,vas'you well know, and along an existing

sewer line.
Prior to the advent of the airport and the sewer linéd
installation in that area, of course, this was basically a

rural community with relatively low density.
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After the airport came into being --

Q And at what point in time was that for the record?
A This was in the late fifties, '58.

Then, of course, steps were taken to put in the
interceptdr sewer. . The sewer line was constructed, and, of
course, the town of Herndon, which actually at that'point in
time had an inadequaté sewer system, iﬁ wanted to tie into thisg
line.

- So there was, since that time, since late 1950's,
there has been a tremendous change in thevcharacter of the
development of this land. Reston being only'oﬁe of the many
changes that came aboﬁt.

So, along any sewer line, and particularly in this
area, sewer is so scarce that land or deveiopment should be
channeled at any increased density over the RE-l along such
facilities,

So this is what has taken place. «Now tremendous
development is coming into being, and it should be, if there if
any higher density, it should be in accord with the master
plan, in my estimaﬁibn,and along existing sewer channels as
opposed to going out into some area Qhere there is no sewer.

0 Mr. Downs, in:that regard, did YOu also relate this

property to essential facilities that are sometimes charactériaed_
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as urban facilities, being trahsportation.corridors, shopping

areas, schoois and facilitieé of that nature?

| A Yes. I think an appraiser would have to take that
into cbﬁsideration. I believe the staff in their étudies have
called éttention to these things; Certainly in the master plan
these were all taken into consideration, As I say, to the
west of the subject in Loudoun Cbunty, ahd a portion of this
subject property is in Loudoun, about a little over 100 acres
of it, Sterling Park exists,and this of course came into being
after the airport when all of these‘utilities.were brought |
into the area.' And trehendous growth has faken place on
relatively small lots in fhat area also.

0 Do you feel thét the subject property is favorablyv
situated with regard to these community fécilities?

A I would say it's extremely favorably situated, and
reionings which have been accomplished in the area would
indicate the same thing. 1In other words, the tract immediately
adjacent to it, to the south, which is zoned R-12.5 and whicﬁ
is being developed, is a piece 6f property in point on this
same sort of thinking. | |

Q Now, Mr. Downs, did you reach a value on the 300

acres that are the subject of the zoniﬁg case combining the

two parcels and excluding the part that is in Loudoun County?




A Yes, sir, I did.

Q And what is your value of it based on its existing

RE-1 zoning?

A The current value or the values of '71?
Q The current value.
. A The current value. Your Honor, I looked at it as a

developer might look at it, determining what a finished-lot
value would be, and then, gtilizing the estimated—development'
cost, coming up with a pe;-acre valué and comparing £hat with
existing market data, and I felt that the subject proéerty in
the RE~1 category, at this point in time, because of the high»
‘value which sites haﬁe risen to aﬁ this point iﬁ tiﬁe, that it
probably could suppqrt:a value somewhere between $4,000 to
not in excess of $5,000 per acre.
I aétually came up with a value.of $4,250 per éérevr
on iﬁ, wﬁich worked out to approximately $1,294,375. ” !
Q Now, Mr. Downs, did you reach any opinion, based on
soil conditions as to whether this tract couid\feasibly be
developed without sanitary sewer ?
MR. SYMANSKI: Objection, Your Honor. I don't think

the feasibility of developmeht here with regards to sanitary

sewers is within Mr. Down's expertise.

THE COURT: All right. What's your positicn on that,

Mr. Hazel?




MR. HAZEL: He qualified as an expert real estate

appraiser. . I think in terms of value, pérhaps I should restatg
the question and ask him if he has any opinion as té the

value of the tract with énd without sanitary sewer‘at'any"
developmeht.'

THE WiTNESS: Well, I can't believe that a reasonable
man would attempt de&elopment on the tract without puﬁlic sewenq.
BY MR. HAZEL:

Q Why do you say that, Mr. Downs?

A The soil conditions are such that they do not lend
themselves to development without public sewer.

Q I show you Plaintiff's Exhibit A and ask you if that
is a document that you recognize?

A Yes, sir. This is a study prepared by Mr. Coleman
of the»Fairfax County Soil Scientist office, and it‘s'quite 
apparent that the good soil is scattered and is of sﬁch small
quantity that it just isn't feasible to attempt'to develop it
without public sewer being made available to it. I don't
think that any developer,as scarce as lots are,would'attempt to
go in and‘develop it without public sewer.

Q Now, Mr. Downs, as I understand it, your current
value is $l,294;375 for the 300 acres based on RE-1 zoning?

A That is correct, sir.




0 Now, Mr. Downs, in your opinion --

A But, that would assume public sewer being available
and it being developed under a plan which would produce 283 unifts.

Q 273. |

A 273, I beg your pardon.

Q Now, Mr. Downs, do you think it's reasonable to
believe that this property value-wise wili develop under the
RE~-1 2oning?

a Well, I think it would be ridiculous to develop it
in that manner, because it's in an area whiéh has public sewer,
which should be developed with a higher intensity and in
accordance with the master plan.

I can't believe that anyone would go in and develop
it, even at this point in time‘as scarce as lots are, with
this zoning without some attempt being made to put it in what
I would. call itsvprOper zoning category.

Q vNow, Mr. Downsi'have you undertaken a study of
R-12.5 values, and have you aiso reviewed R—l2.5’és it relétes
to PDH-3 and the development plan which is introduced as
Exhibit 7 and is on'your left?

A Yes, sir, I have examined the property from that
standpéint. As I indicated earlier, I looked at it actually

from a basic R-12.5 standpoint because the adjacent property




was zoned R-12, and this seemed to be a logical utilization.

However( I would say if‘that is, a cluster plan wouidlprobably
be in order, and actually the PDH-3 or some similar zoning
would ce;tainly be in order.

Q Value—wiserare R-12.5 values and a PDH-3 value as

shown on the development plén essentially the same?

A I would say they were basically in about the same

!

category, ves.

Q Have you reached an opinion as to value, if this
property was zoned R~12.5 today? |

A Yés, sir. Using the same approach, a finished-lot
value and backing off of thaﬁ, allowing reasonable developer's
profit, etcetera, I came up with a value of $3,762,000 which
works out to a little over $12,000‘per.acre Or approximately
$4,560 per unit, and that's on a yield of 2.7 units to ﬁhe acre

If you went to the PDH-3, it's reasonable to assume

that you would get three units to the acre, and the value would

basically be about the same, though. There isn't too auch

difference in the actual raw value of the two different

lcategories.

0 A Now, Mr. Downs, this establishes a difference between

the two, if my numbérs are correct, of 2.467 million.

A That is correct. as I Say, I think that in both cased




|lof the Board to rezone and the scarcity of sewer, the moratoriums
li'which have come into being. It has placed a premium price on
fany building site and is, in effect, forcing developers away

| £rom the normal channels and putting‘them into areas which

I adopted, what I would call, a conservative déveloper's

approach. I think that the range of the values is going to bhe
basicaily fhe éame. Some other appraiser may come up with a
slightly lower or a slightly higher value in, say, the RE-1
category, and the same would be true for the R-12.5. But,
unquestionably this spread exists, and, in my opinion, it
Closely approaches two and a half million dollars.

Q Now, Mr. Downs,; did you relate these numbers back in
point of time to theVOctober 1971 peripd? Has there been any -+
did you make some study -- I believe YOu teétified earlier you
made some studies about 19717

Af. Yes, sir, I did.

Q; Now, has there been any change in' the Jeneral pattern
of land values since 19712

A I would say there has been a very dramatic upswing
in valqes, site values, for single-family housing.

Q Now, Mr. Downs, have you made any reviews of why

that has occurred?

A I would say, basically, it's bécause of the reluctance
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probably would not have_devéloped for years to come, would ﬁave‘
been held as open areas. They are now going inﬁo even areas
which are zohed RE~2, which normally would not have beeh
profitably developed within years to come, and are subdividing
and developing‘in those areas, definitely in thé RE—i category,
and in most cases, without public sewer. They're going into
septic systems.

Q And what is the result on the price of the house
that ié on a RE-l-or-2 land, compared with a house that is on
12.5 parcel?

A It's gone up very dramatically. I've testified in
this court before that I've examined sales in, say, down in
the.Annandale area where housing which sold at, say, $57,500
less than two years ago is now in the upper seventies, which
is unheard of. Normally, you would be getting an increase of,
say, five to maybe twelve percent a year, depending on the
price hoﬁse and the area, etcetera, that was examined. Uow, i
within the last year fo year and a half, it's jumped up to

as much as fifty percent in some cases.

Q Do you attribute that to a scarcity of zoned land?
A Unquestionably that's what it is.
0 Now, Mr. Downs, in relation to 1971 prices, your

ratio of value between the current zoning and 12.5 or PDH-3 is
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'approximately two to one. How does that ratio .compare to the
value in 19717

A I would say that the ratio holds, basically, the
same. i came up with, under the same approach, the RE—l‘
categofy, I had a Value of about $706, 000, assuming the same
-lot yield; and under the R~12.5 category, back -in October of
'71, I came up with a value of $1,647,000, which is approximate
$5,400 per acre and is in line with known sales in that
immediaie érea at that time.

The difference being $941,000, $706,000, as opposed

to $1,647,000. |

Q°  And again, in 1971 the R-12.5 and the PDH-3 proposed
were substantially‘synonymous?

A~ I would say that they are, yes, sir.

Q  So as of that date, the difference in value attributgd

to this zoning, in your opinion, was $94l,000, and the difference

in value currently attributed to this zoning is 2.4 million?
A Yes, sir; that is, of course accounted for by the
drastic increase in the value of the sites. The same_yield is
projécted in both instances.
Q The base value of the land has gone up, and that's

been the reason for your increase in numbers, but the ratios

are approximately the same?

ly




A The'ratios would hold true, yes, sir.

MR. HAZEL: I have no further questiOns.
' THE COURT: You may Cross examine.
CROSS EXAMINATION
BY MR. SYMANSKI:
| Q When you stated that no developer would attempt to

develop without sewer, does that apply for every zoning |
category'> What I'm saying is, you're comparing here RE-1 and.
R-12.5 with PDH-3. The sewer problem applies equally to both;
is that not”correct? | |

MR. HAZEL: Can I ask if we're talking'aboat this
property or general property?

- MR. SYMANSKI: Yes, this prOperty;

THE WITNESS: I tried to make it clear that this'
particular property, I can't believe that any reasonable man
would develop it without sewer because of the soil condltlons
and the potentlal which 1t has for rezoning. 1It's just
completely unreasonable to leave it in a RE-1 category and
develop it in that manner.

BY MR. SYMANSKI:

Q But, your statement as to sewer applies to any
category?
A Well, on this particular tract, yes. Even if you

R i Nt R




14

went to‘sométhing outside of subdivision control and went to
five-acre-lot development, thé good soil is so scattered that
you couldn't get a logical,vreasonable development.
Q Thank you.
| Now, with respect to RE~1, could a deve10pef develop
it at RE-1 economically and feasibly and make a érofit?
| A Yes. I pointed Qut that the value in i97lrin the
RE~1 category was about $706,0QO. In the RE-1 category today
it's, in ﬁy estimation, in excess of a million doilars, I
had $l,294,600. So I would say, yes, it could be done, but
it's not logical; it's not reasonable.:
Q  All I asked you is whether it could be doné econbmic;
and feasibly.

A Yes, it could.

0 You could make a profit?
A Yes, I would say you could.
Q Now, you stated that you valued it RE-1, at this

time, between $4,000 and $5,000, is that correct?

A I said -- actually I came up with a value under
RE-1 of about $4,250 per'acre.v That wés using the approach
of a finished-lot value and backing off, assuming certain

development costs. I would say in examination of the market

of the RE-1 values, it's $4,000 to.$5;000 an acre. This

1ly



systems provided public water was available.

~value of $172,750, which works out to an appraised value on

particular tract, in order to be developed with that number

of units; would have to have the public sewer.
Now, there's other land, of course, that is being
developed without public sewer that could probably command

just about as high a price because they're going to septic

Q .Now,-the $4,000 to $5,000 was a finishea—loﬁ appraisq

A That's the raw value of the land as this'time, yes,
sir.

o] vAre you aware of the tax appraisal of the property?

A eré, sir. 1It's broken down into two different

tracts. The parcel five, which is a 95.975-acre tract,
according to the land assessor, from 1970 through '72, he had

0y

an assessed value of $69,100,which>would indicate an appraised

the acreage of $1,800 per acre.

For 1973; that parﬁicular'tracﬁ was kickedvup to
$115,170 assessmént,'which would indicate an appraised value
of $287,925, which isl$3,000 per acre. |

' NoQ, on the other piece, the assessment has been
held conétant from '70 on through '73,vaﬁd it worked out to

about $2,731 an acre, if my calculations are correct.

Q So the owners, in fact, are getting a tax break

1?
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from tﬁe tax-appréisai, are £hey not, comparing your appraisal
to what the tax'appraisals'are?

A Yes. I dqnft always agree with the assessor, and
I'm certéin he doésn't always agree with me. How much researcij
ahd much detail he went into in examining this particular
tract, I don't know. When you do mass appraisals, as the
assessor's office has to.do, of coursé,'you do not always have
detailéd_infdrmation that an appraiser, such as myself, has in
déveloPing.a study like this. So he mightlrefine his valués
if he had the same information that I had. I'm not being
critical of the assessor.. |

Q Sometimes the tax assessors afe higher than you,

are they not?

A Oh, yes. 1I've had to fight them sometimes.

o) You said, did you not, that you couldn't believe
anyone would develop this property at RE-1; is that correct?

A Well, to say that no one would, that's an extremely
broad statement.v I think I said, or I hope that I said that
it is not reasonable to develop it. 1 think the land owner is
being deprived of a reasonable utilization of this land. But,
to say that it could not be done, that wquld be wrong, because
it can be done, and it has a value in the RE-1 category.

But, in view of the master plan, and in view of this




- is one of the few areas left in the county where we have a

trunk sewer line, where you could get some higher density.
o It's got everything working for it, and it's not reasonable,
P to me, to assume that sdmeone would go in and develop it under
the RE-1 category.

Q Are you éware of a preliminary submission, I believe
it's a prelihinary subdivision plat with the county for an
area called Dranesville Estates?

A I'd have to say no, because I have not seen the

study and have not gone into it.

o] Isn't it a truism that the higher the density you
develop, the more money you make? |

.A | That's not necessarily true, because you might not
make any more; but I would say that you're getting a greater
number of units, so you should. It's reasonable to assume that
you would get a greater yield from your dollar investment.
Peicentage—wise, maybe not.
E MR. SYMANSKI: No further questions.
I REDIRECT EXAMINATION
BY MR; HAZEL:

Q  In answer to that last question, how do yoﬁ interpret

a truism, the more density,the more money? You then said

something about perdentage of capital_investment. Could you

P+ o - 3 1



explain that truism a littlé?

A Qf course, that's the attorney's phrase; not mine.
I'm not really certain what he meant by it. All that I boil
it downvto, is the way I see it, if you've got a tract such
as this that will produce, we'll say, less than one unit to
the ac;e and have the same basic value per site, bécause there'
not going to be too much difference, and you‘could get a yield
of, say, three units to the acre or 2.7, you naturally can sell
more Qnits; The land has a lot more value in the marketplace.
But, I wouldn't speculate as to how much a man would attempt.

to make on it. It's just the dollars and cents --

Q On a Qolume base, the percentage on the vdlume is
.more?

A I beg your pardon?

Q What you mean is that on a percentage base you have

more volume, so you would have more terms of total dollars
profit? |
A 'You've got more total dollars profit because you've
got more units to work with, but it doesn't mean that your
percentage, if you assign the proper value to the base cost of
the land;that you're going to make a gréater percentage on it.
Q One acre, as compared to R-12.5 of PDH~3, what is

' your opinion as to the sale price of the unit that would be

Ui
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created? How would they compare?
A I would say they're going to be in basically the
same --

MR. SYMANSKI: I object. I think that's beyond the

scope of the cross examination, Your Honor.

THE COURT: I'm inclined to agree.

MR. HAZEL: I with draw the question.

I have no further questions.

RECROSS EXAMINATION
BY MR. SYMANSKI:

Q Are you not familiar with how you work with
developers?

A: Yes, sir, all the time.

Q

Isn't it usually true, or always true ~-- strike that|
Isn't it usually true that it is more economically feasible,
that it's always more economically feasible, to develop at a

higher density, and compare RE~1 to R-12.5?

A I don't think you can make thaﬁ statement that it is
always. | |

Q  How about usually?

A

Normally this is true.

]

MR. SYMANSKI: No further questions

(Witness excused.)

LR R




MR. HAZEL: Your Honor, I call Mr. Payne.
THE COURT: All right, sir.
Whereuéon,
| ROSSER H. PAYNE, JR.
having been duly sworn, was examined and testified upon his
oath as follows: -
DIRECT EXAMINATION
BY MR. HAZEL:

Q State your name and your profession, Mr. Payne.

A My name is Rosséf H. Payne, Jr. I reside at Box 818_
Oakfield, Warrenton; Virginia. My office is at 59 Culpéper
Street, Warrenton, Virginia. | |

Q What is your business?

A I am a prbfessional consultingvplahner and azvisiting
professor of Cify Planning at the University of Virginia.

MR. SYMANSKI: I would stipulate as to Mr. Payne.
MR. HAZEL: I appreciate the stipulation. I would
.merely like to put on the record your pribr employment.

BY MR. HAZEL:

o} Were you at one time employed by Fairfax County?
A Yes, I was, sir,

Q For how many years?

A 16 years; from 1950 to 1967, in the capacity.bfi

SliLBR LT



.investigate the purposes of the Upper - Potomac Plan in Fairfax

principal planner,'first; depnty director of planning at

resignation time.
Q Mr. Péyne, in your tour as employee of Fairfax
County, was it generally your principal responsibility to

conduct master plan studies and determine planning trendsvand

assist the Board of Supervisors with planning in Fairfax County

A This was specifically my responsibility.

Q Now, Mr. Payne, has it been -- pardon me. At my

relation to zoning case, C-222, which is the subject of today's
application? |
A Yes, sir, I have, It has been my responsibility
to conduct an investigation of the general plans for Fairfax
County with regard to the establishment of the development of

the western paft of the county, one, and two, to discuss and

County.

I was then asked to look at the zoning and planning
situation at Herndon, Virginia, with which I am quite familiar,
having established that program for the town of Herndon in

1962,

The third area I was to investigate was the Loudoun

County zoning and planning structure, and having been retained

1A S -

request, have you conducted a review of certain matters in
]

|

|

|

|

\
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by the Couhtyiof Loﬁdsﬁn in the preparation of their present
zoning ordinance, as well as the Loudoun County Boara of
Realtors, I have become»quite familiar with that.

Q Now, Mr. Payﬁg, with reference to Exhibit 8, that is
here on the board, and with Your Hondr's permission, I1'd like
you to step down to this exhibit and using this gréen pencil,
describe the concepts of land usé in Fairfax County so far
as denéity areas, what I Q?esume we could refer to as urban
density, being single-family development of less than one écre.
Would you describe the concept of the aaopted pians in Fairfax
regarding the county, générally, and describe in particular
those areas of the county which under the county policy are
now designated on the master pPlan for development in lots less
than one acre.

A Mr. Hazel, could I ask a question, sir, with regard

to information? 1Is there a watershed map?

Q Do you prefer to use a watershed map?
A If I may, sir.
0 -Exhibit 11 is the one that you have reference to?

A Yes.
Can Your Honor gee this map?
THE COURT: Yes, sir.

THE WITNESS: To begin with, the basic planning




“the year of 1950.

23

program_in Fairfax édunty allvﬁégan with zoning in 1941 without‘
consideration of land-use planning, without consideration of
physical facts or trends of growth.

Following that, the éohpreheﬁsive planning process
‘was the result of what was called'the 1953 sewer bond issue,
twenty million dollars to solve a failing septic tank problem
in the eastern one-third of Fairfax County. That was caused
by the location of some 20,000 half-acre lots which began to
fail in septic tanks and wells, forcing a bond issue, at which

time the comprehensive planning process began, and this was in

Now, at that time, the problem areas were located'
along Dead Run, coming up to thé town of Vienﬁa, just to the
east of the City of Fairfax, whiéh is here, coming down across
236, and down the eastern boundary of.the Pohick Watershed to
this point, including Fort Belvoir and tﬁe Hybla Valléy‘area.

So this area in Fairfax County, Pimmit Run, Dead

Run, Cameron Run, part of Accotink Creek, and this is Holmes

Run and Tripps Run, Accotink and Dogue Creek.
BY MR. HAZEL:

0 Now, you are now marking in lateral, green lines on
Exhibit 11 the area that you are speaking of?

A That's correct. 1In this area was located the




was struck down, what was the approach that the county took?

‘'was it not?

problems of providing planning controls. Within the framework
of;the-coﬁnty's planning policy, whén the first plan was
adopted then in 1958, which occurred seven years after the
failure of the septic tanks in this area and the installation
of the various trunk sewers -- I will not identify those unlesg
requested to so do; I.can so do it.

0 I don't think we need to go into that detail.

A Then, the next thing £hat occurred after the
adoption of the compreﬁénsive plan in l958bwhichvenvisioned
an expansion program in what was called by planners as a
sprawl expansion in smaller lots.

The next thing that occurred, of course, was the
adopfion‘of what was known as the Freehill amendment. This,
in effect, zoned‘this area to the highef densities and
zoned the entire western two-thirds of the county lower
densities in thﬁee—and-five—acre lots.

pr, when that was challenged in court, it went
through the local circuit couft, Judge -~

Q We have the opinions in there. I don't think you
need tb go into the details, just to point out that’it’was

challenged successfully, and then after the three-acre zoning

Actually it was one-and-two-acre zoning that was struck down,




a The McCue plan had proposed threemandhfive acre,
and the éctual zoning was one-and~-two acre.

0] The Carper case, which was the challenge, was
actually one-and-two acres, was it not?

A That's cofrect, sir.

Q- And after that was struck down, Qhat did the next
county planning do?

A From that point on, the Board of Supervisors instruct
the plénning staff to prepare a development policy for the
western tw0at5irds of the county in light of the Freehill
decision which occurred in 1959,

At that éoint in time, a development policy plan was
drafted by my staff, called, Western Ccunﬁy Development Policy.
This was adopted by the Board of Supervisors on May 10, 1963.
Now, that established two things.

At that time in 1959, the development of Reston had
been approved in this location, just to the south of Route 7.

0 Would you put an R on that circle so we will know
that is Reston?

A The next thing that had @ccﬁrréd is that the establis

ment of the Dulles Intérhatiéﬁal Airport and its noise control

a7
e

zonings occurred. That was .56 in the latter part of 1959.

This is Dulles, and this is 1959 also.

ed

b -
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Now, in establishing'these two facts, one of which
was estabiished b§ thé United States Government; there was a
cbrridor.which followed the original_county plan arterial
Route 1. General Pete Quesada who was then in chérge'of-the
FAA operation used the county highway plan that was approved
in 1958, and it showed arterial 1, coming in this direction.
He used that alighment for the Dulles. Access route.
| Route 7'w§s still to be considered as a major

county highway between the Shenandoah Valley and Washingtén,
and still is today, of course. |

Those two facts indicated that there should be some

consideration, then, of what to réstore_in'the way of the lost

zoning out here. The County Board then established this type
of pattern. . |

Q The area ybd have desigpated wiﬁh the_X marks 1is
your current area. How would‘ybu describe that péttern, and
what was the pufpose of it? |

A After the failure of the proﬁoéed Freehill plan,
another zoning map had to be made. That map was made and
adopted.by the Board of Supervisors on Apfil 30, 1959, at
which time the owners of 12,000 acreé df ground who were in

support of the county's position achieved a reinstitution of

the two-acre zone and most of the Difficult Run valley;
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Q  Is the gid area that you have.jﬁst designated;'
south of Route 7, eSséhtially the Difficult Run vailey?
A i _in géneral, that's correct, sir.
Now, they also feinétituted'ﬁhe area.north of.ﬁqﬁté 7
With the exception_bf‘sdotts Run. Scoﬁts Run; which I'il note
Jhere, was a_generally low-density areé; but it was added to thd

Dulles Airport trunk sewer. ‘There were connections provided

here and here.

Q  Now, ybur fi;St one, would ybu number that 12
A 3 This is Nq;'l. This is_Sugarland-Run.
0 And that's at the westérn extrémity of Fairfax bn
the Loudoﬁp bordef, cbtrecté

A That's right.

Q  And the other, would you number 2? Is that Scotts

Run?

A This is Scotts Ruh; and 3, focdufse, ié the
Difficult Run crossing.

0  All right, éir;v

A ;Now, at those:three points, kééping in mind-thét thiS»
area had been sewered in'anothei direction, when the Dulles

trunk sewer line was built to pick up Loudoun and Fairfax and.

Montgomery Counties here, the connection points provided by

the Federal Government wereﬂat Sugarland}Run, at Scotts Run




‘accommodate its poéulation growth in the future? In the

and ‘at Difficult Run.

Now, when that occurred, the next pressure for

development, of course, came for connections and'allocations

This afea north ef Route 7 was retained in the two-acre-zoning
category in the largest extent. |

‘The Difficult Run central valley wes retained in the
two-acre category; ahd residual areas were left in the one-
acre categofy ae they were ascertained by the court to be
appellants of some 10,000 acres of ground in the FreehilI.Casef

They were left out.

loft up here, it will show these dlfferent parcels.~

Q : Now, Mr.-Payne, where did the county plan to

future, we're now talking.about the period_of the mid—eixties..

A That's right. In 1961, the ne#t thing that happened .
was the establishment of Sanitary District 14.

0] - Now, Mr. Payne, we'll give you.a brown marker, and
I'd like”&ou to pﬁt the Sanitary District 14 on iﬁ brown.

A All‘righe, sir. The Sanitary Dist?ict‘l4 followed
the Sugarland Run Watershed, the Horsepen Run Watershed in

this area. This was set up by the Circuit Court of Fairfax

of development. The1Court has already heardd testimony on that.

That map exlsts, and if it can be found in the plgeon'
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County on petition of the property owners in Septeﬁber of .1961.
It ingluded recognition 6f the towﬁ of Herndon, Virginia,
Which is a part of Fairfax County.

Herndon needed to do something about their sewer
plant. They joined the county. The.idea was that the county
and the.town would conStfuct the Sugafland kun trunk down to -
this point 1 and service this area.

Q Now, Mr. Payne, that Sugarland Run trunk sewer was
to utilize the conneétion.No.ii that you've shown to the major |
Potomac valléy trunk called the Dulles interceptor; is that
correct? | |

A - . That's correct, sir.

Q "'Ail fight, sir.

A Now, with this in mind then, the.Western County
Development Plan, adopted by the Board, showed what is called
a suburban clustervfor.this area, eﬁcompassing Reston, encompa$
ing Hernddn, encompassing Sugarland Run Watershed outside of
Herndon, and thatvportion of Horsepen Ruh which goes into
Loudoun Coﬁnty;v This, then, was the yéér 1995 growth area for
that portion of Fairfax County. There was one other portion
in this section -

Q  Mr. Payne, before you get into that, would you now

very briefly_desCribe the general concepts of development both




planned and occurring in the rest of Fairfax County?

A Yes, sir. At that point in time immediately followin

this, there was a 40-square-mile area established, again, by

ing thtle Rock Run up to Chantilly on Route 50, coming back
down to the Bull Run shed, and at this point and this was
Sanitary District 12.

.Q Would you write that on the map? That's No. 12
that covers that area. |

A That area was governed on the Route 66, Route 50
corrldor.and expanded growth was intended to take place in
this area on lot sizes of less than one acre all the way down
to apartments, which are now under construction in the cehter.

The difference here is that this went into the

Dulles trunk line. There were no plans --

Q You say 14 weht north to the Dulles trunk?

A ‘Right. And Sanifary lZ_terminated in the Big Rocky:
Run plant, which is now being utilized south of Centreville.
This was intended as another non-load of growth in the western
county. |
| The third area which was under'consideration came

along later for growth, and that was the entirely different

approach addition to the county's integrated sewer system which

the Circuit Court on petition of the property ownere, encompasst-

[39]
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‘had been established back here‘in 1553{ fhe reasonifor that
was that at the p01nt here, it's called the lower Potomac --
I’ ll mark it LP -~ the Pohick and Accotlnk Creeks are within
3,000 feet of one anotﬁer at the same elevation. Therefore,
both watersheds could be sewered with a 51m11ar llne and a
similar plant -

It was then decided in approximately 1964, based on
studies by Alexandet Potter & Assqciates,'the ceunty's engineen-
ing consultants, that the 30-square—mile—Pohick area --

0 | Now, you're hashlng that in bfown?

A Right. ~- lest South Run was‘to be.added to the
county's integrated sewer system, Therefote, it was not a
part of the Sanitary District. . It was added to the 1963
system, and added appro#imately 20 squate miles of additional
growtﬁ lahd. :So that by the year 1970, the higher-density
areas left to the county to develop was the Pohick Watershed;
portions of Sanitary District 12, which are limited in extent
pending the development of the Bull Run regional sewer plant,
and the Sugarland Run Watershed and Horsepen Run Watershed.

This area was affected,to the east of the Dulles
Airport was affected by the noise~approach zone which is called
the CNR zone, or comp651te noise ratlon of 100 decibels plus

This area had been reestabllshed in the two-acre lot size.
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Q  You're now pointing to Difficult Run and north of
Route 72

A Right.

Q Now, Mr..Payne, would you take your green pencil

and relate on the south part of the county what areas the
countylproposes for large-lot development? |

A On the southern end of the county there is the
Masons Neck area here. - Coming up Occoguan Creek, along the
Occoquan Creek ridge'line énd Popes Head Road and including
Popes Head Creek, the area south of Fairfax, west to and
including Johnny Moore Creek aﬁd back. This areé -

Q | Again, marking with green, in X's, the large area in
the south end Qf the county, is that correct?

A That's correct. These areas were reserved for
intensive growth at the lot sizes I've been asked to deal with,
because of their direct shed into the Occoquan Reservoir --

Q Reserved for what kind of growth? Did you say
intensive growth?

A Intensive grqwth; something less than one acre has
been reserved from this area, because of the shed into the
direct Occoguan Reservoir.

Q You mean growth of less than one acre has been

|| excluded from the area you've just drawn on the right?




lwas taken into the county's integrated sewer system.
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"A So this, ba51cally, today is the structure of the

Fairfax County growth program.

Q In summary, Mr. Payne, what are the areas in

Fairfax County now planned for lot_development of less than

llone acre?

A The Pohick Creek Waterehed is covered by the Pohick_
Creek Plan.. The second one, of course, w1ll be the Upper

Potomac Plannlng District, which 1ncludes the suburban cluster
adopted in 1963 of Reston, Herndon and Sugarland Run, aua‘part

of Horsepen. The third area is known as the Bull‘RunePlanning

District, now; but it encompasses Sanltary District 12 " which

was adOpted in 1961 and 1962

In short, the current plan effecuating plans whlch

were off1c1ally implemented by this Board ten years ago next

month.

0 Now, Mr. Payne, has Sanitary 14 been terminated,
and that system introduced or included into the integrated

county sewer system?

.\ Yes. When Fairfax County became an urban county in

1968, the Sanitary DiStrict 14 was abolished and the trunk line-

0 So that now the county'provides sanitary sewer service

to 14 and the subject property on the'same basis that it does
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elsewhere in the county?

A Thatfs correct, sir.

Q ‘Now, Mr. Payne, would you, with reference»épecificall
to the exhibit on the wall, a tax.map assémbly showing the
town of Herndon,and the zoning in the town, Exhibit 9, and
Exhibit 26, which is the Hérndon master plap, describe the
planning and zoning in ﬁhe vicinity ofithe subject case within
the jurisdiction of Herndon?

A Yés, sir. These -~

Q First, is Hefndon outlined in the dotted gfeen on
Exhibit 97 |

A Herndon ié outlined in ﬁhe dotted g:een on the
county SOO_scalé -

Q Is thersolid line along the eastern sidé the western
bounda#y 6f Reston; is that.correct?

A Yes. This is the western boundary of Reston. The

And the yellow area is the area of case No. C-399.

‘The town of Herndén lies in tﬁis_direction here.
The current zoning is called R-10. This is a 10,000~foot-lot
category, single family. A sénitary occurs here. This ﬁas a

8,500~square-foot-minimum lot in the zoning ordinance.

0 Mr. Payne, the area that you've just outlined as

orange line is the boundary of the application in consideration.
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zoned R-10 is the nearest.boundary of Herndon to the subject
property, is that correct?

A That is correct, sir.

Q And the R-12.5 area lies between ierndon and the .

subject property, is that correct?

A Yes. This property was zoned in conformance with

the Sanitary District 14 origina; Upper Potomac Planrfor 
R-12.5, |
‘going into the Sugarland trunk by way of Folly thk Branch
at thls p01nt

Q  All‘right,“§ir. Would you cdhﬁihue and desCfibév

the zoning in Herndon.

A Along this boundary, adjacent to the Herndon High
School, is the RE-0.5 or half-acre category in the current
zoning.

And this tract, which is shown in the block pattern
was zoned in the Fall ofv1972 for PDH-3.5.

Q ‘Now, was that in accord wiﬁh the town.of Herndon
master plan?

A .fes, if wasf

Q

What does the town of Herndon maSter plan show for

the north side of the town?

A "The town of Herndon master plan, I'm referrlnq to

page 8 of Exhibit No. 26 and the comprehen51ve land use plan

and'this is under.development as Hiddenbrook Subdivisig

n
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for the town of'Hefndon. The yellow color of ﬁhe land use
plan comes along this same boundary, and the yellow color is
defined as_low~density residential. The area of the cemetery-
he;e is recognized, and a proposed location for é town
elementary school is shown here, and soufh of that is a
proposed location for a hospital site.

Q Now, Mr. Payne, under the Herndon master plan, the
designation of low density is how many persons per acre?

A On page 8 this is set forth under the paragrapnh,
"Residential." Three densities of residential are recommended
in the plan. Low density is the largest category with 1,218
acres. A variety of single-family-housing types will occur
at an average of 13 persons per acre occurs in an approximate
population of 15,800 --

Q So the town of Herndbn zoning and master plan
.anticiéates 13 persons per acre‘on the entire north side of
the town; is that correct?

A That's correct, sir.

0 Mr. Payne, with reference to the develoPment plan in
C-222, how many persons per acre does that anticipate?

A Eleven persons_pér acre.

o  all right, sir. Now, Mr. Payne, with reference to

Exhibit 14 and the Loudoun County master plan, would YOu review
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the land use,development’and planhing in'adjacént areas of
Loudoun County? | |
A - Yes, sit.
If Youf Honor pleése, this is a mosaic of the three
Loudoun'County'property maps which are prepared by the.State
of Virginia Departmeht of Taxation. These maps are the

official property maps of Loudoun County on which I have

-transferred, with my-own hand, the zonihg from'the'officiai

Loudoun County zoning map which I haQe here.

. This map was adopted in June_l2,:l97%} last year,
and I have transferred this information-from that map to this
map.

MR. HAZEL: If Your Honor please, I would . like to

introduce this official zoning map of Loudoun County. I assume

there's no bbjection. It's a Loudoun document.
MR. SYMANSKI: Dated June, '72.
THE COURT: All right. That will be Plaintiff's
Exhibit‘F}
(Tﬁe document fefe;red to was
mérked Piaintiff'é Exhibit &
and was_rééeived in.évidénce;
MR. HAZEL: While we are introducing-documents;

Your Honor, I would like to introduce a portion Qf the Loudoun
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County master plan. We have the origihal, which Mr. Payne
will use, but it is an Qut—of—print documéht, and‘we would .
like to introduce for the record this extract. from iﬁ.
THE COURT: Do you have any objections to that)
Mr. Symanski? |
MR. SYMANSKI: No, Youf Honor.
THE COURT:.iAll right. It Qill be received as G;
| | | (The document referred to was
harked Plaintiff's Exhibit G
and was received in evidence.)
THE WITNESS: If Yoﬁr Honor please,.in looking at
this map, this is compiled on a scale of one‘inch équals 600
feet. This is the location of Roﬁte 7. At this point, Leesbuy
in this-direction,approximately ten miles; Tysons Corner
in this direction, approximateiy eight miles.

‘This green lihe, #gain, reproduces the town of Hernda
boundary. This‘black line here is the primary Route 228
connecting Herndon with Route 7. This, again, is an insertion
of the Fairfax County planned and zoned R-12.5, ﬁhé Hiddenbrool
Subdivisioﬁ-ﬁnder construction here.

And these two parcels at Route 604 are still in the
RE-1 Fairfax catgory, planned for two;and—a—half—dwelling unitsg

per acre, éouth of 604.

g

n




There is a-dashed—yellow line in Loudoun County whicih is now -
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Q Is the subject éaSe outlined in yellow?

X I'm sorry, sir. The subject case is outlined in-

yellow, filled in in solid, noted the Allman tract, Case C-222.

zoned R-1. It is still in tﬁe ownership of Mr. Swért. This
tract at one}time was a complete parcel...It is now zoned
R—i, one-acre lots,'but it is pianned in the adOptea comprehensii
plan on plates9 and 10 which have been introduced into evidenée
at one—toﬁthfee—dwelling unité per aére."

The American Housing Guild in 1972 on 80 acres in thi
location, adjacent to the Allman tract on Roﬁte 625, was given
the oka? tQ go ahead with single-famiiy develOpment on l0,000
foot lots. That's the American Housing Guild. |

Q How many units is that per acre, ﬁour?
A; That's four units per acre, sir.-

Now, this line,with.the crosshatch coming up to the
Fairfax line here and adjacent to this property, is the originafl
Sterling Park planned community, which is so identified on. |
plate9 and plate 10 of the Loudoun County comprehensive plan.
This wiil have an ultimate population at four dwelling units
per acre, about 2,500. Today there are 10,000 people in that
area and approximately 3,000 units. The éverage density today

is 3.6 units per acre, and they are recently developing a

NS, L
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cluster plan in this area adjacent to this property, which we
have on an aerial photograph for the Court to see. This area
is the'locatedvcommunity shopping center --

Q Would you describe the area? 1Is that the iﬁter—
section of Route 7 and --

A I'm sorry, sir. This is the intersection of Route 7
and Route 228, known in historicalvmaps as Mocks Corner.

0 Is that also Herndon Junctién?

A Herndon Junction. At this point there is under
constructibn today, approximately two-thirds completed, the
Weinberg Shopping Center, which is a community shopping center
with two anchor stores and approximately 20 shops. This is
two-thirds complete.

Q Is that the property outlined in red on the ﬁap?

A That is the property outlined in red, with the
exception of this corner and the exception of this corner
east of 228, |

The other thiﬁg of importance is there have also
been zoned the Sugarland Run planned community for 2,200
dwelling units on 520 acres of ground and 4.5 dwelling units
per acré. |

The Northern Campus of the Loudoun Community College

will begin construction this year at this location. There are

LA R
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two areas which I've shown that I won't dlscuss because thcy

are pendlng cases, appllcatlons in Loudoun County.

o) Now, Mr. Payne, how far is the north boundary of

the subject prOperty from the south area of the shopping centex

belng built at Route 7‘>

A Thls scale is one inch to 600 feet and the north

boundary of the property --

'Q  Let's follow it along Route 7. Pardon me, along 228.

A The closest point is the intersection of Route 604

to the shopping center boundary now under construction. It

5

2,400 feet or just over half a mile.
0 All right, sir.

A The last thing I wanted to

_ point out to you is that
that

this tract and stract are now zoned R-1 in Loudoun County which

is similar to the RE-1 in Fairfax County, but this one is

planned forvone—to-three dwelling units per acre, and these

tracts within half a mile of this intersection are shown on
plate 10 of the Loudoun County plan as ten ﬁnits per acre and
up, garden apartments and town houses Ffor this area

o] Would you take plate 10 -- if Your Honor would allow

Mr ., Payne to approach the bench since the plate is s0 small --

and show His Honor on plate 10 exactly what you just said about

the planning and zoning in the county?.

b
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A This is the original. The hatched circles are the
planned communities. The one I just identified was Sterling

Park. This circle at the top is the Sugarland Run planned

community. The green color as can be seen in the title is

one-to-three dwelling units per acre. .And the black dot is
town houses and apartments under their cgrrent ordinance.

Q Have you located on that map the subject property?

A Yes, I have.

0 Would you point that out?

A It is locaﬁed right here, sir.

Qf All right, Mr. Payne, one more tﬁing about Loudoun.
Flipping over to the photograph which is in evidence, does
Sterling Park and the subdivision of Hiddenbrook appear oﬁ

this photograph?

A Yes, it does, sir.
0 Raising the overlay, could you point to those areas? |
A~ Yes. This is the Sterling Park area, and the

Fairfax County line goes through here, if the Court .can see
from this distance. Thisvis the number and type of dwelling
units being installed adjacent to this property. And the
Hiddenbrook development is located here, and in the cleariﬁg
you can see the ¢onstructibn taking place éf single~family

homes here. The applicant's property line is there.




described to the Court this morning insofar as were established

by Fairfax County ten years ago.

reached an opinion as to whether the master plan supports C-222
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Q Now, Mr. Payne, does the access road to Hiddenbrook
run through the subject property?

A It does, sir, at this point. It would appear to the

Court as a white stripe right here. This is Routev228 in_this

lqcatibp. Thiskis the town of Herndon.
o] | .Now, Mr . Payﬁe, turning to thevmaster.plan for this

area, which is, I believe.you'll'agree, is the Upper,Potomac.

Plan, do you not?

A Yes, sir.

VQ Would you review the master plan considerationé,as

iﬁ relates.to the.éubject zoning appliéation?

A ~ Yes, sir.

Q = Now, we've heard about this for a day or two, and i

don't want to in any way hurry you, but I do want for the

convenience of thé.Coﬁrt,,of course, to keep the review

concise'aﬁd moving on.

A All right, sir. I have, hopefully, to save time

have gonhe through this and marked the areas which I believe

to be of definite impdrtance to the goals and objectives

o) First, in your opinion, let me ask you, have you




document shows this area to be develOped at a density of 2.5
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A There's no question about it. The compreheﬁsive plan

dwelling units per‘acre;

Q Now, Mr. Payne,'with regards to the difference betweceh
R-12.5 and PDH~-3 application_in the development plan éhown,
is the density the same?

A | As far as the plan is concerned, thaﬁ's right. That'
stated ih this report. 1'll cite the pages.

Q _Which.is the preferred adaptation of the master plan,
the PDH or the R-12.5?

A There are at least six citations which i have markéd'_
which encouraged developers to use the PDH approachiin these
areas.

Qo Now;‘Mr. Payne, in consideration of the master plan
and your expertisé as a planner, have you-reached any opinion
as to whether the retention of the‘subjéct, C-222 3004acre areaj
in the RE-1 zone wquid be an error?

Al It would be a complete error, sir, because it would
fly in the face of the established county policy for the last
ten yeérs.‘,It would be a complete reQersal.

0 “All‘right, sif, Ndw, proceeding from ﬁhat, would you
descriﬁé;ﬁhe_maSter plan and characterize the part which, in

your opinion, supports the zoning? -

[ ]



A | All right, sir. 1I'1ll try to do this very quigkly,
so that ﬁhe récord_will'be clear. On page 6, in the summary
of goals: "The areas and jurisdiétions within the Upper Potomdc
planning district that are most likely to attract inﬁensive
developmeht in the future are Reston, Herndon, the area around
Dulles Airport-and:its access road, énd the Route 7 corridor
between Loudoun County and the proposed Outer Beltway." That :
is directly on this tract on ground and related tracts. |

"Achieving a desirable development pattern giQen
current development trends in Reston, Herndon, and Loudoun
County." I hope I've adequately described those.

"The capability of sewer and water services to
support, and the control of these services to achieve a

desirable development pdttern." I've reviewed the staff report

H
{

and found nothing in the staff report that would say these
facilities are not available.

"The alignment of transportation arteries to satisfy

travel needs, yet minimize landscape and property damage.” 1I'll

now just refer to page 10, the"Western County Development Poligy)

which I have already described to the Court. It's description
is located in one paragraph on page 10.
Next, I would look at page 13 in "Soils and Slopes,”

and point out the original basis for concern in the Sugarland

1"
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Run Wateréhed. "Soil conditions in 46 peréeht of the Upper
Potomac planning district do not permit proper treatment of
sewage by septic tanks; for example, the.Herndon area has so%l&
where high water tables are prevalent. .In addition, bedroqkz
outcroppings and éfsoft clay éurface occur in several areas . |
around Herndon and on steep slopes adjacent to major stream
vaileys."‘ This was one of the basic reasons for taking 19
percent éf the planning district in Sugarland Run and establish—
ing as early as 1961 to be sewered with public sewer service.

0 Now, was the subject case in the area that was

e

. A . A A S e

considered to have poor soils and thus should be sewered by a.
sanitary sewer?
A This is one of the areas.

The next‘area of interest for hotihg is the sewer,
water and fire services on page 20, Table 5 of that report,:
which allocates Sugarland Run a design capacity in the trunk
sewer system of 219,000 persons. The‘l969 use was 5,000
persons. 1In that column the original allotment is not printed, .
but the original allotment in 1961 was 61,006. This was based
on the stﬁdy of the Metropolitan Washinqton Council of
Governments which at that time was known as the Wational
Capital Regional Planning Council.

The gas and electricity services are referred to on

G IMIE Ry bk

e e
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page_Zl, which stafes.that the-ﬁtilitiés are ayailablebto the
planning district, and no problems are anticipated that could
handicap the.future supply of energy. |

On the same page, fire stations are noted to be
located at Great Falls, Navy and Herndon, with a firé station.
in Chantilly. The fire station for this areé woﬁllbe the
Herndon fire station located in the center of town approxim;te%y
a mile and a half from this site..

.On page 22, ﬁhe libraries are cited as being the
Carter Glass Library, and the Lake Anne Center at Reston,
and the Herndon privéte lib:ary, all within a mile and a half
of this site. | | | |

‘The next one in dealing with the history of the plan
is to‘giVe you the compariéon on page 24, Table 7 on schools.
The Herndon secondary schools in 1969 were under capacity by
224 studehts. The Herndon intermediate school was plus 31 in
1969, and the Herndon elementary was minus 88 in 1969. This
is stated on page 24 of the adopted plan.

The staff réport which was_uﬁilized in this case
brought that up to date, and 1'll give you those figures for
comparisbn. This is page 5 of the School Board report in the
application submitted to the Board. The school impact from

the rezoning, the net difference, this includes the conprehensive




completion of the‘Chantilly Secondary School, planned occupahcy

plan adopted by the Board and the staff report figures.

‘under consideration was the existing street system, and I'm

48

plan, in the elementary would be plus 9 students. ‘The inter-
mediate would be minus.7. The highvschoél, secondary school,
would be plus 48. There is a footnote that the Herndon high

and intermediate will be relieved by the construction and

September 1973 and 74, So far as I know, that is still on

schedule. That's the comparison between the comprehensive

Q Now, does this plén, as far as schools, follow
precisely, as near as you can, the numbers that the master

plan anticipated?

A Yes, sir, it does,
Q Proceed.
A Now, going‘next,I find the next most important thing

reférring.to'pagev27 under “Existing Streets and Highways."
fhe statementlis made that, "Maximum economy is realizéd by
taking full advantage of existing streets ahd‘highways and the
associated rights-of-way in planningvfor future‘needs. Mini-
mization of'disruétioﬁ to existing land uées and established
travel routes are 6thervfactors which require that‘aftehtion
be given té impfovements to existing faqilities insofar'as’is '

practicable."” With this in mind, of course, the pfocess goes
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d;rectly to Route 228 which is prograhﬁeﬂby the State of Virginjia
to be ajfour-lane divided highway. The sOuthérn section from
the interior pért of Herndon to the high school site_at the
Herndon boundary is now'four lane.and was under construction
ét the time,thié application was filed.

Q  Am I pointing, Mr. Payne, to the area which you say
hés been four-lane from the‘toﬁn of Herndon out to the high
school? |

A .‘That is now complete and was under gonstrgction at
the time the case was being considered. To the north end of
the tfact-the State has acquired 160 foot-of'rightnof~way from
the bouhdary of this property to Route 7, and the two bridges
on the ofigindl route, which were listed as deficiencies in
the county plan, haVe been repaired and fepla¢ed Dy the_Highway
Department.

I will cite page 30 of the cbmprehensive plan report
which identifiés‘~f "A review of the facts gatherea indicates
that this existing network provides a reasonable level of land
access bésed on today's needs; and, generally, carrying capacity
is adeéuate for téday's traffic volumes."

! Under "Programmed Improvements: The Virginia
bepartméht of Highways has recently compieted the improvement

of Route 7 providing a four—lane divided roadway from the




Loudoﬁn'County.liné to east of the Capital.Beltway. In
addition to this completed project, ‘the follqwing impfovements
are contemplated by the state's_six—year improvemeﬂt program -
for secondary roads: | ,

Dranesville Road (Route 228) north of Herndon, four-
lane divided." It'é listed as a secondary.. That's an error.

It is a primary highway in Virginia.

I talked with Mr. Donald Hope who is the district

engineer in charge of the Northern Virginia Highway Department
districts with regard to their constfuction plans. Mr. Hopé
quoted to me,bn the 24th of April in a conversation -~ |

MR; SYMANSKI:‘ Objection, Your Hohor; hearsay.

THE COURT: Objection sustained.

BY MR. HAZEL: |
0 .Prbceed. You can't tell us what MMr. Hope said.
A | I see, sir;

On page'3l; public transportation is referred to by
buses on Baron>Cameron Avenue and on‘Route 7. There is no
bus service on Route 228 at this time;

I refer to page 35, the zoning history which I've
previoﬁsly described is also covered in brief under the title,
"Existing Zonihg" on page 35.

That leaves existing conditions and goes into the
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general policies for the plan on page 37. On page 37 there
are four significant points. "A goai is a deeired future‘end.’
‘One of those is to provide a suitable living environment for
the present and future population of the planning district.
‘Another is to previde housing to match the varied needs and
income levels of ‘the district's present and future residents;
Another is to prqvide for orderly development consistent with
good land use practices'end the availability of public end
semipublic facilities and emenities.

"Lastly, on this page, FThe pelieies plan map at the
end of'this report is the Division of PLanning's-interpretatior
of the policies for the planning district.  There mey be
deviations from the plan map, but the goals will be aehieyed

if the proposed policies are upheld.”

Q . Do you have any opinion as to’whether the pelicies
are all accomplished with the subject case? |

A Innmnmy investigation, there has been an outstanding
effort by the applicant to comply with every request made by
the county. |

The next statement on page 38, Policy 3 under "Genergl

Policies," within the Reston~Herndon_cluster and urban density
areas adjaeent to it, which includes this;prOperty,'a system

of development, neighborhoods focused and linked to community
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center, should be sought.
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cénters which, in turn, are focusgd andvlihked to affégfogal
The next key policy areas begin Qn;page 43 at the ;
bottom under "Neighborhood Desi§n: The design of neighborhood;
and the smaller residential areas that comprise them should
Create living areas that are attractive, safe and stable; ,Thé
layout of lots should be varied fé avoid monotony and shéuld ;
o v | :
provide for an efficient street and utility network.”
The next one of‘impoftanée -
Q  Does this application accdmplish that?
A It does, sir. |

o] All right, sir.

A On page 45, dealing with housing densities, Policy 13
"The residential development in the planning district should
maintaih a distribution in density that is compatible with thes
design c&pacities of the trunk sewers feeding into the Potomac
Interceptor." This plan complies with that policy exactly.
On Policy.6, page 46: "Before any lérge—scale
single~family or multi—family residential construction activity
occurs} a road systém capable of handling traffic that would
be generated by the>completed development must either exist,

be planned for immediate construction, or be included in the

six~-year program of the Virginia Department of Highways.":

A T ot e e e




0 Mr. Payne, let's stop at that point.. Do you have

any oéinion on whether or not a road systém exists at this tine
which wili handle thi# development when you couple with it
what will be constructed by the development? |

A There is absolutely no question aboﬁt it, sir. The
road now is carrying only 22 percent of its capacity at the
present time.

Q And what is that capacity,and what does it carry?

A The capacity of a two-lane primary highway in Virginig

with this kind of surface is figured to be between 500 and 600

vehicles per hour. That's in excess of 10,000 cars per day.

Q" What isA228 Carrying at this time?

A Do you want it as of this date, sir?

0 Whatever date you have it in reélation to the case.
A 228 -- I will give you these figures. In_l969, the

state's traffic count for 228 was 1,515 cars per day. In 1970,
it was 1,645; and in 1971, 2,035 cars. That's about.22 percent
of its capacity in ité current condition.

Q Is it your opinion that the current carrying capacity
of 228 north and south sufficient to darfy-this project?

A Yes, sir, it is. The State HighWay»Department, whicH
of course controls the design of these rﬁads,has a.standard

which says that roads should be considered, primary roads,




should be considered for four-laning when the total daily

traffic exceeds S;SOO'Vehicles per day.

Q Now, Mr. Payne, when you get to Herhaon Jﬁnction and
you get on Route 7, what is the.cérrying capaciﬁy of Route 72
| A Route 7 would approach 40,000 vehicies per day. It's
a four~lane,arteriai:highway, and its éapécity is related to
the amount of control'signals on it.

Q And what arterial link does it provide?

A’ It provides the arterial link between the Capital
Beltway and Winchéster in the Shenandoah Valley and is the
only state arterial highﬁay in Fairfax County and in Loudoun
County. _ _ ’ 

.QI What is it actually Carrying?‘

A .Using the same years, in 1969, between.Route 228 and
Route 193 invDranesville, in '69, it was 12,210 cars pér day.
In 1970, 13,200 cars per day; and in 1971, .at the time of this:
case, 15,440 cars per day.

Q- And it's your testimony that that's built and

designed to carry 40,000 vehicles a day?

A At least that many, depending on traffic signals, sir|.
Q All right,‘sir; proceed, Mr. Payne.
A A question came earlier. I'll answer it now. On

page 46, in sequencé, "Population and Density", Policy 1:




"In the urban density areas of the Upper Potomac

planning district, the planned population of each neighborhood
designated on the plan map.shduld be maintained."

This properfy is liéted in Téble 10, page 47,
néighborhdod No. 5, 5,500 population.. Gross. population density
in people per‘acre ét 11.0; Conventional zoning, 2.5 units
per acre. Cluster zoning, 2.9 dnits per acre. PDH zoﬁing,
3.1 units pér acre. That is stated in_Table 10, page 47, as
the adopted objectivé for neighborhood 5 which includes this
property,

Q“ Mr. Payne, is it your opinion thét the requested
application is exactly on the numbers that are stated as the
population planned for thisvneighbo:hoédé

A It‘s»my impression that it is, sir.

The next important policy adopted by the Board is on
page 49; under "Variety and Innovation?" whiqh suggests on

the following page 50 the innovative design desired by the

county. -Policy 1l: "Innovations by the county's builders in

the design and construétion of residential areas should be
encouraged.
- Policy 2: Developers of large tracts of land are

encouraged to build under planned unit development ordinances,

such as PDH, which permit the construction»of complete

<
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mneighborhoodé or‘communities suppdrted by adeéuate facilities
and services. o |

Policy 3: Fairfax County should assist builders and
work with-them in deVeloping innovatiVe proposals.  Examples.
of significant assistance Fairfax County can and should'préVidq
are: Technical assistance in-the design.of subdivision plats
and site plans. Reductions in the time required for proceééing
rezonings, site plans, and subdivision plats. Eérly considera
'tion of rééonings for planned‘unit'develoément categorigs.' A
continuing evaluatioh of the county's codes to permit the»'

use of technological advances in housing COnstruction.f

The next‘impoftant'oné is 9Low—and~MQderate~Income
Housing." |
Q Now;'doés the subject prbperty need all thesec
policies that Y6u aré ﬁalkiﬁg-about?'
A With the éECeption of the comments raised by the
staff over the.Stagihg of the development plan, yes;'

Q Go ahead. -

A The next important point, page 51, on'thefsupply

expected of housing in this planning district. The staff
expects,'the Upper Potomac planning district is expected to
occur at an average rate of l,OOO'dnits per vear between now

and 1980;"




~ This is'anAadopted plan which impleﬁents thé'grOWth
in this area at a level of 1,100 units per'yéar..

"Low—and—moderate—income_hopsing in the diétricf
should be provided to the fullest oxtént possible by private
entérprise."  This plan proposes such.a portion of its
development.

The next important phase of it. 1I skip over the
commercial and indusﬁrial areas because they are oot'relevant
to this case, and deal with the community_facilities:on_page
61.unde;-"Implementation," Policy 1:

“Sites for community facilities with small service
.aréas,'such as elementary schools and neighborhood pérks,
should be dedicated by developers and accepted by the county
when they are consistent with the policiés in this report.?

The plan that was prepafed by the developer in this
case not only dedicated a school siﬁe, it provided a golf
course and othér récréational facilitieé. Thaﬁ;s in full
compliance.

And pagev62 and 63, dealing w;th'the future sites for
schools,"Policy 1: |

- "School sites should be aoqﬁirod in advance of need
to minimize school busing costs and to structure future,vplanne

and urban growth." This has been provided for in the plan.




Policy 2: "public schools should not be located in.

major commercial or industrial areas.

Policy 5:. Where possible, elementary schools.should

-~ which are pertineht to this site -- should be located in

the neighborhood centers shown on the policies plan map.

'Otherwise,_their sites should be in the center of the attendang

areas they serve. Elementafy schools should be located
adjacent'té collector streets and should_never be located on
arterial streets." Route 228 is designated as a collector
street. »Ih the staff réport;.the School Béard asked for a
13.9 acre dédicétion on this tracf, and_it is so shown.
In terﬁs of thé parks policy,; on page GSva that

repoft, and on page 66 -- e B

Q ‘ .First, with‘referenqe to libraries; 6n page 63,7do
you'héQe'any opinion with regard to the adeQuacy of library
facilities? |

A Yes. Policy 2 states, and I'm sorry I misséd»that,
"The branch libraries should be located .in Herndbn and the
Floriévcommunity center." Thé branch iibraryis iﬁ place in
Herndon, and there is also a bookmobile service in this area
whdich is‘covered in Policy 4. |

Q Is there also a library in;Réston_to service this

area?




A  That's right} and also a iibrary at the Herndon

High Schbol*across the road.

The next area,‘in dealing ﬁith the parks program,h
page 65, Policy 1, "Neighborhood and Community Parks§_ Sites.'
to be used for nelghborhood and community" parks should be
reasonably flat to permlt their development for active recrea-
tion." I thlnk that's concomltant with the golf course whlch
is proposed on this tract where the flood plain is located.

oF Mr. Payne, in addtion, I show you the map on the
! ‘wall, Exhibit 9, the Hiddenbrook Subdivision immediately
adjacent to this property, and ask you if the areé'iﬁdicatéd_
for parks is not being dedicated immediately south of the -
property?

A . That is correct, éir. bIt is dedicated for public
park purpoSes.
@ | 0 And a part of that is already owned by the Park
Authority, is it not? |

' A That's correct; sir.

Q That is in addition to the 218.acres of green space
shown on this plat?

A ihat's correct, sir.

Pblicy 2 and 3: "Sites for neighborhood and community

. Vo v ‘
parks should be accessible to the user group they are intended

1




_areas in order to enable rapid response." . This means, of cours
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to serve." That has been accomplished in the condition mention
by Mr. Hazel and on this plan. | | |

Policy 3: "“The multipurpose use of.school grounds
to meet 1local, active park needs is oncouraged." The ground
has been.provided, 13.9 acres, for that purpose on this plan.

The next area of intérest, page 68, on police and
fire protection. Policy 1, on fire stations, page 68: "Firo
stations should be planned, programmed, and cooStructod, and
fire services organized, to enable thebclassification of
Fairfax County's fire defenses to class 2.

All single—family residential areas.should be within.
three travel miles of a firé station." This tract of groﬁﬁd
is within a mile and a half of the Herndon étation;

On "Police.Protéction, Policy'l' Police district

headquarters should be located in the center of their service

the center of Fairfax County's district here, and Herndon, the
Herndon police'area, and is the Fairfax County's patrolled

districts.

- The next important point that I found is on "Utilitie.

on pages 70 and 71, Policy 1l: "Programs for eytendlng public
and semlpubllc utilities in the Upper Potomac plannlng district

should be consxstent-w1th the policies and plan and scek to

ed

92}
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attain their objectives." I have no doubt that just what I've
referred_to so far does exactly that‘inbthe light of the
western county plan.,

| Policy 2: fPrograms for extending nublic and semi-
publlc.utilities 1nto the Upper Potomac planning dis trict
should be coordinated with each other and with programa for
highway improvements and the construction of community faciliti
Common rights-of~way should be used wheneVer p0551b1e.

Q  Now, Mr. Payne, under the development plan in thlo
case and under the county S requirements, are major areas of
Route 228 being dedicated and improved as a reSuit_ofithie'
proposal? |

A | The entire area from the state's acquisltion at
Route 604 to the south end of the prOperty at Tusico Road and
Folly Lick Branch is being dedicated to a right~of~way'of
160 feet_to the Highway Department, Which is in accordance:
with their proposal'for acquiring land in thisrarea for the
improvement of that facility.

Q .; There Was'testimony yesterday by Mr. Hendrickson
that major'improvements would have to be-built on that. Are
you familiar with the county's improvements requirements?

A Yes. There will have_to.be censtructionihere of

service drives, curb and gutters, drainage facilities, and

ecs.




probably some construction on the road, itself.

Q  All right, sir.

A Poiicy 4, on page 71: ‘"Priority for extending'u
water and sewerage in the Upper Potomac-plenning distriot_
should bevgiven to areas planned_for urben densities and
industrial developmeht." |

Neighborhood 5, in which this tract is located iev
cla551f1ed as an urban density area. “ThevPalrfax County Water
Authorlty and the Department of Public Uorks, with assistance .
from the Fairfax County Industrial Authority, should develop
a prOgram for expediting water andAeewer'service to areas 1
and 2 conelstent with the county S capltal 1mprovement plogram
and its flnanc1al capabllltles.v |

Q - Now, Mr. Payne, with regard to water and sewer
servioe,'is,there a sewer trunk on the eubject‘property?

a ’There'is;'Sirt |

Q aAnd that is part of'the Sugarland-Folly Lick  trunk
system? | |

A That is the main trunk.

Q 'v'Does the proposed development plan and in accord
with countf requirements provide that all of the‘sewer service
extensions on the subject property willvbe built at the

developer's expense and then deededvto the county at no cost?
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A It does provide that. Thaffs éoﬁsistent with past -
county policy." |

Q Now, Mr. Payne, are you familiaf with thg‘water
Authority's extension of water service to the adjacent
subdiyisibn of Hiddehbrdok?

A Yes, sif;‘n;t,to the.contractbdetailé,‘but to the

physical facts.

Q - They are providing water service there?
A That's correct.
0 'And have you investigated and determined that the

Fairfax Water Authority will provide water service to the
subject property?
A ">Yés, sir; they will.

Q  All right, sir; proceed.

Again, are those water line extensions on the subject

property built at the devéioper's cost and dedicated to the
Water Authority? |
A That is correct; and'élso built to‘the_coanty sfandar
VQ - All right, sir; proceed.

A The next item of importance is on page 73, Policy 1

and 2 with regard to protection and preservation of main streanp

and flood plains. Sugarland Run and. Folly Lick Branch, Sugar-

land Run being behind Mr. Swart's shoulder, and Folly Lick -

1)
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Branch coming off this way, are listea as main streamns fér.‘
protection. I'm pointing out that the protection should
extend to the flood plains and the valléy slopes.

The Critéfion i: The 100-year flood plain, and
Criterion.2: to_proteqt the 15 percent sldpes. This 1s the
purpose of showinélﬁhe golf course in iﬁé‘aréa here to offer
full protection to the stream valleys and ‘to the banks of
the stream where the folling.slopés occur on both Sugarland

Run and on Folly Lick Branch.

Q- Now, Mr. Payne, do you have any opinion as to whether

this plan or whether R-12.5 development under a cluster concept

if that was the alternate zoning, would pfeserve the‘majqr
stream valleys on.this area?

A | By all:means, sir. This terrain is typical cluster
terrain. It is rolling_terrain,»from five to ten percent
slope in places. Iﬁ_hés flood plains on it, and mgSt of the
terraih in the Sugarland Run valley, as those Qho've farmed
it will know, can best be develqped now that_it's_sewe:ed
through the_cluster_principle, éither PbH or cluster subdivisid

Q | -Do you have any Opinion as to whether deVelOpment of
a conventional RE-1 zone on this would_be better or worse

so far as stream Valley protection?

A In my opinion, it would be véry definitely worse
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because the county's requirements for over-lot grading Ahd
street grading at the two-and-five percent lbt—grédihg levels
wouldvrequire leveling this tract. That would require a’much
~more expensive erosion—control procédure‘ahd.probably filling
of the flood plain. |
0 So that of all the proposals or of all the available
approaches to development, which one is ih.your opinioﬁ preferded
as fér as soil conservation, tdpographic conservation and‘
stream valley preéervation?
A The PDH, becauée_it provides the maximum density

allowed under the ordinance on the minimum amount of land.

Q And that is as shown on the szjeCt development
plan?

A ..That's correct, Sir.

Q And could the same thing be accémplished on a R-12.5
cluster?.

A Almost; not quite to the same density. 2.9 versqé
3.1. |

0 - You preféf the PDH approach?

A", That's right.

O - And has the plan indicated that.the'preferred épproadh
is PDH? |

A Yes, sir. 1In the citations I've come to so far,

L prnn rwrap




they have definitely stated that.

Q All right; sir. You may proceed.

Ai The next'important matter is "Transportation,”
begihning‘on page‘83,'Whichvidentifies‘collector,streets,r
and Route 228 is considered as a colieeter. It's a Virginia
primary highway, and-they're'described as follows:v.”They
prov1de the prlmary.means of circulation between adjacent
nelghborhoods and serve as local bus routes. Collectors
function to distribute trips from arterials to local and other
collectqr'streets. Conversely, they eollect traffic from |
local streets and channel it 1nto the arterial systeﬁ. ' That
is a descrlptlon of Route 228 without any doubt.

Policy 5:-_"Collector streets should be located to
produce.a‘minimum number'of intersections with the surrouﬁding
arterial highways. Such intersections should be at least
1,000 feet and preferably 1;500 to'2,000 feet apart." That

can occur here because of the length of frontage 1nvolved

|l where it's de51red by the Highway Department and through

service.construction.
Policy 6: on page 84, "Colledtor‘streets ‘should be
designed with a r1ght—of~way width of 30 to 110 feet. However

Route 228 is a prlmary and the state has 1ndlcated a desire for

a 160 foot of right-of-way here and is so acquiring that

s
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right-of-way, and this plat shows 160 feet of right—of—way to
comply with the coordinated state proqram.-
The next most 1mportant thlng is the two mapg

follow1ng page 87 whlch is map 7, which is mapped by the

Survey conducted in 1969 and 1970.

This is probably the first and most important

shown'that the>1990 travel desire lines.between the Potomac o
plannlng dlstrlct and the external zonea, that is to oay areas
east to Tysons Corner and west to Leesbura, less than one
percent of the 1990 trafflc is antlclpated to go from llerndon
to Mocks Corner by way - of Route 228.

On the next page, map 8, deaiing between vehicles

in the 1nterna1 zones of the planning dlstrlct that is to say

’From the north 51de of 7 proceedlng to the south side of 7,

and v1ce versa, the trafflc de51re llnes are 2.9 pertent

By comparlson, those two flqures are the loweet

figures in the entire plannlnq dlstrlct that would qst thla

route.

o Now, translated, Mr.,Payne, does that mean that

Route 228 is not antioipated to gather in over the next decade;

Or more a great deal of volume of 1ntercounty traf ic?

Metropolltan Washlngton Council of GovernmentsvTraffic Analysig

analysis you can use on traffic desire lines. On map-7, it is

{
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A That's correct. And the reasons for it are quite
simple. The intercoﬁnty traffic is carried by Route 7 and

Baron Cameron Avenue, Route 606 between what was called

‘pOlLCleS on pages94 and 95, 94, first, the last paragraph

Browne.Mill ~- I don't know what they call it now - and thc
center of Herndon. That is che main carrier route both east
and west from Herhdon and LeeSburg. Route 228 is eimply a
collector between the two routes for local traffic.

Q  Does this mean that it's your.cpinion that it's now
vadquate, it will be adequate for carrying this'éroject and
that it's also under the county's plans.end analysis going to
remain adequatevfor the indefinire future to carry=the trafficy

A. . That is COrrect,‘Sir;

Q "Ail right, sir; proceed.

A . The next 1mportant pOint on road implementation

before the policies which says as follows:

“Thus,'implementation of the recommended plan is
dependent upon a reasonable and proper application‘of the
zoning and subdivision control ordinances, the projramming of -
funds bf the Virginia Department of Highweys; and considerable
cooperation by the privete sectcr.“

o Now, does this'application meet that in all respects,

Mr. Payne?




plan meets that to the complete degree of description.

A In every respect, sir.

Policy 1: "The cOmérehensive plan map which indicate
the planned transportation system should be utilized by the
Departmeﬁf of County Development in reqﬁirinq the cqnstruction
and dedication of streets and/or‘the dediqation of rights—qf«
way. |

Policy 2: The acquisition of sites for public
facilities sh6u1d>include the acquisition of abutting or
adjacént,rights~of—way necessary for streets contained in the
adopted transportation_plan.ﬁap. |

Policy 5: All highway improvements, Qhether rmade by !
developers, the county, or the Virginia.Department éf Hiqhways,
should be related to the defined purpose_of each street system
and conform to the standards and policies for local streets,

collector streets, arterial highways, and expressways." ' This

On page 97, another very important point is the
development priorities for the Upper Potomac planning district

. [}
under section IV. "Implementation. The scheduling of expendi-

tures for community facilities, roads, and utilities as reflectg

in the county's five-year capital impfoVements program and the
construction program of the Virginia Department of Higlhways, an

the construction of these facilities currently are the most

%]
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important tools available to Fairfax County tp determine when
areas will undergo development. Decisions on sewering the
Horsepen Creek, Sugarland Run, and Difficult Run watersheds,
contractual agreements on the use of fhese sewers with ilerndon
and Vienna, the county's obligatioﬁ to reserve sufficient
capacity in the Difficult Run trunk sewer for Reston's
development and the improvement of Route 7 have guided urban
development to Herndon, Reston, and adjoining areas. Together4
these areas consﬁitute thevsubﬁrb;n cluster in the Upper
Potomac planning district and aré planned for urban density
develophent. It is theréforevrecommended that the brogramming
of future capital improvements reinforce the concept of the
Reston— Hérndon suburban cluster, that development be encouraged
in Reston, Herndon, -and sﬁrrounding areas planned for urban

. density development, that ddring the next five years future.
capital improvements in the planning.distfict be concentrated
in these areas, and that the provision of capital improvements

to the planning diStrict be consistent with the county's five-

3
¥

vear capital improvements program."‘

Q | Mr. Payne, does the subject application fulfill that
priority, planning designation in every respect?

A In every single reséect.

Q Mr. Payne, regarding the Difficult Run reservation
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of sewer capacity in the Difficult Run‘trunk( is any part of
. the subject application served by the Difficult Run-;runk?"

A It is nét, sir.

o) All riéht,vsir.

‘A  The last iteﬁ of importance,and I apologize for
taking_So much time, was that the incentives offered on page
98 ~-- "Inpentives should be provided to the éounty's builders 
and deVelopéré whd plan and develop their properties under the
planned unit development principle. In addition to density
credits which are permiﬁted to developeis who ‘use the PDH
amendment, all PDH and,similar applicatiéns enabling the
development of property as a planned.unit éhoﬁld be placed on
the p:iority calendar pf the Planﬁipg Commission and the‘Bbard
of Supervisors."” - |

I noﬁe for the Court's benefit thaﬁ-case C-222 was
on the.conformance calendar and conforming with the comprehén—
sive plan.

The last statement; "Public—Private'Participation.”
This is on page 99. "Since policies cannot be mapped exactly,
the pdlicies plan map is a sihgle interpfetétion of the policid
in this report. Therefofe, developers:shpuld bhe informéd_that

alternative interpretations of the policies are both solicited

and encouraged. Creative development proposals should be
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welcomed and judged‘by their.consistency to adopted policies
rather than the plan map. Fairfax Codnty offidialé should
work closely with deveiopers in designing and - implementing
imaginative deveIOpmen£ proposals.” |
That completes the 24 citations that I've found in

the document that had 24 adoption actions by the Board of
Supervisors on three dates: July 22nd of '70, Fébruafy @f 1971-
and April of lQil. And this neighborhoodIWas not questioned
once in thosev24 adoption motions.

Q Now, Mr. Payhe; is there anything in the master plan’

to indicate that development in ﬁhis neighborhood should not

‘proceed at pace?

A No; sir. I have been unable to find anYthing in theé
staff report, in the records of planniﬁg, that would indicate |
that‘this propérty should not develqp as planned for.
| 'Q.x‘ In your opinion, is there a neceséary level Qf public
faciliﬁy'to support this?

A In every regard, yes.

Q Now, Mr. Payne, is there anything in the Potomac

master plan or your background in the zoning area to indicate

that the PDH application is not in substantial accord with the

Potomac plan in every substantial detail?

A In my belief, it is in full accord with everything
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tﬁat'has been wfitten”by the county with regéfd td.this»Westérr
county Upper Potomac planning district'pléh}fbotﬁ in thé
original plan and thé.revised editiop.:_ | |

| o Now, Mr. Payne,rih order of preferehce, is the PDH
to be preferred under the planned criteria over the 12.52

A .‘ Yes, sir.

Q Assuming the PDH was not for some reason allowed to
go forward, what would be the néxt Zoniﬁg category that would -
be‘preferred? |

A ‘Tﬁe R-12.5 cluster, sir.

Q All right, sir. And that can_bé éccomplished under
;he R-12.5 zone?

A V -That’s corfect, sir. It‘é,called a_cluster aiternate.

MR..HAZEL: I have no further questions.
THE COURT: We're going to take about a five-minute
recess at this time. |
| A_V(Sh§rt recess.)
- THE COURT: All right, sir, yourmay Cross examine.
MR. HAZEt; If Your Honor please, I have onec iten,
very brief,that I would like to put iﬁ the record;_
THE COURT: All right. |
BY MR, HAZEL: |

0 ‘Mr. Payne, have you prepared a statement or review




of the annual growth rates in Fairfax County in the last 20
years or so?

A Yes, sir. I have a copy of the population growth

in Fairfax County from 1950 to 1972 as prepared by the Division .

of Planning of~FairfaX“County.

Q  And in tefms of percentage growth, how did the last
three years rank in those 20-o0dd years?

A The last'three years, in_terms'éf numbers, were
21,000, 26,400, 28,000 in ﬁotal population. Percentage was
4.9, 5.9 and 5;9. |

Q In terms of rank by.the years, of those numbers. of
years of the last 20, as far as growth years, hqw did they"
rank? |

A Probably about half of the peak grochi The highest
growth figure was in 1957 at 21,644 people at 1ll.7 percent
growth. |

Q And what does that indicate with regard to the
percentage of growth-per year in the 20-odd-year period thaﬁ

that covers?

A The numbers of population are increasing proportionaﬁ’w

ly to the total population. That is to say in 1957 the total
population was 207,000, and you had a 21,644 annual increase.

In 1972, you had 502,856; population gfowth, 28,l56, which

i
i




indicates an increase in growth réte and totél population;

Q ' But, as a percentage matter, how does ﬁhis compare
with earlier yvears, the péfcentage of growth to the whole
population of the c0unty§

A‘ It's less than all of the years except 1960, which
was 4.2 percent, 196i-which ﬁas 3;9 pércent, 1965 which_wés

4.8 percent; and all other years it's in excess.

Q Now, in thé Yéars 1950 to '57, wha£ were ﬁhe percentdqgae
growth ratés in thevcoun£y? |
a In 1951,‘13.3 percent; 1952, 16.5; 1953, 9.4 percent;
1954, 10.2 percenﬁ;_léss, 8.8 percent; 1956, 16,8 percent; !
1957, 11;7 percent. | a
Q So thaﬁ thé growth rate and the percentage for the @
last thrée years, if I understand it right, is about half of %
what it was in the years of the 1950'3? g
A That's correct. Greater numbers, le;ser percentage.'
rate.
MR. HAZEL: Thank you.
I have no further questions.
_THE COURT: All riéht, sir, yoﬁ may cross examine.
| CRbss EXAMINATION
BY MR. SYMANSKI:
¢! Mr. Payne, you testified about the Freehill amendment




In other words, was it an even amount of one-and-two-acre

10,000 acres in this entire western area. Then there were
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and the Carper case, and you've referred to one-and-two-acre

zoning.
A VYes,
Q . What were the amounts of those two categories?

zoning or was it more in the two-acre zoning?
A = Most of the zoning was referred to the westcrn two-
thirds of Fairfax County. There was 408 square miles, so

there was approximately 300 of those squafe.miles were set

up in the Freehill amendment as in the two-acre category.

g4

o} Did you say 300 acres were set up?

A 300 square miles.

In the actual case that came up, there was a map
which was required to be made showing the number of parcels
by the people who were challenging the-dounty. This 1s

Carper, et al; and as I recall their numbers were approximately

e e W e e it e T8 M < v oAt e 4

intervenors on the county's behalf which had approximately

12,000 acres.

0 My question is how many of these square miles, under

-
b
§
|
f§
|
1
i
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the amendment, were two acre and how many were one acre?

In approximate figures.

A I would say that they were roughly 60-40. 60 percen




two acre and 40 percent one acre in the 3
recall. |
Q Now, in Virginia, particulérly
what is the system for implementing compr
A Normally, plané.are drawn first
isn't always the CAée. Then; implementat
such as zoning, then planned comnunities

are used prior to the issuance of buildin

0 Would it.be fair to say that zo
means of implementing comprehensive plans

A I wbﬁld say so, yes.

0 Now, in é zoning decision; in y

public facilities be évconsideration?

A They Should-be a consideration
they are planned or.programméd. I would
any shadow of a doubt, at least in my 23
I know of very féw cases except -~

o I asked you if there should be
your bpinion, inithe zoning decision?

A A consideration, yes.

Q. Your testimony in another case,

MR. HAZEL: Your Honor, I thihk

to answer a complete answer, if that wasnh

T S P
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00 square miles, as I

in Fairfax County,

ehensive plans?

. I say normally, it

ion tools.follow,

and whatever tools

g permits,

ning is the principal

?
our opinion, should

in terms of wvhether

say to yocu without

vears of- experience,

a consideration, in
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cage —-
Mr. Payne 1is allowed

't his fuil:reply.
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THE COURT:. Well, I assumed that was his re5p§nse;
he'd already ansﬁéred. All right.
BY MR. SYMANSKI:

Q I beiieve in the A & B case you testified, the

question was: You‘are_notlsaying the zéning -
MR, HAZEL;. Pardon me. Which caée, Mr.'Symanski?
MR. SYMANSKI: A & B Cénstruction Corporation.vs.
Board of Supervisoéé,'36753, Chancefy;
 BY MR."SYMANSKi:

Q 'H“Question: 'Ybu are not sayiﬁg tﬁe zohing, the
zoning:dedisioni should not consider thé'édequacY or inadequacy
of public facilities?

| ~ Answer: Not at all; by all means.
Qﬁeétioﬁ:' In faéﬁ, they should?
Answer: Absolutely.” |
‘Do you still agree with that?

A sure.

Q | i show you a coby of an exhibit, ;he staff report,
and ask}ybu if you will fead -~ first, idéntify the heading,
and.readlparagraéhs 3vand 4. N
A..._All right. This isva heading of'évletﬁef from:

" (Reading)  "County of Loudoun,'Vir inia, Department
. g Y Virg

of Plannipg and Zoning, 18 East Market Street, Leesburg,
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Virginia, dated AuguSt 26, 1971. 1It's addressed to Mr. A. M.

Mohamadi.".

Q Would you read paragraphs three and four in that
letter?
A - Paragraphs three and four: (Reading) "The existing

zoning in Loudoun Coﬁhty adjacent to the land in queStion‘is
R~2, which allows one dWellipg unit to the acre.

This is aniequivalent density to the existing RE-1
of the applicant's prbpérty. The one acfe-dwelling'unitlper
density is in agreemént with'the Loudoun County dévelopment'
plan.* | | |

Q - With regard to shopping centers, did ybu teséify.
that this part in fairfax.County is in existence now? |

A . It's under construction now. | |

Qi What were the circumstances in October of.'7l with
regards to that shopping center? |

A The site plan wasvbeing approved in Octobef ‘71, and
construction had,started with thevbeginning of a bank on the
Loudoun County.side. The conétruction atithis point in time
is along the line,vand this constfuction is in the parking lot
and thelimproVements'to’the service driVe along Route 228 for
this aCéess éoiht."The majority.of the bhildings are loc#téd

in Loudoun County.
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0 Whaﬁ is this parcel on the east side?

A This parcéi to the easf is a parcel zoned C~-G in
Fairfax Cdunty which is the site of ﬁhe old Triangle serQice
station, and it is now vacant.

This: parcel soﬁth of ﬁhe creek is now zoned C~-G in
Fairfax County and.is vacant;‘
Q So these two paréels are vacént?
.A - That's right.

Q  Now, YOuvtestified oﬁ the public facilities and on
the staff report. Did you determine what the circumstances
were in 1971 with regard to the schools?

A Yes. .I took those.from the staff report.

Q Well, there has been some testimbny earlier from
Mr. Whitworth of the School Board that basically the subject
property is planned for over 600 units by Septembef '73, and
that this would, in effecg keep thé situatibﬁ the same as it |
was in October‘of«'7l; even with the Chantilly school. Does
that change your opinion of whether the school pubiié facility
questién is adeqﬁate?

A I believe it's entirely adequate, sir. I LLlave no
reason to question the staff report, and Ifll gp back to you.
The school impact from the rezoning, the net student differenc&

is a plus 9 elementary, a minus 7 intermediate, and a plus 46.
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I have found nothing in the testimony, or the record or in thg|

staff rfeport that indicates that there is a serious prOblg?

with school construction any different than there has ever

keen in Fairfax County. In fact, this looks better to me in
most cases.

Q  In the staff report; the intermediate and the high
school, doesn't‘that'show that théy.are over capadity, over
the designed dapacity? |

A | Yes, that's correct.

Q .~ And that's not a problem?

A It's always a pfoblem, sir. It's always a probiem.

Q | Is it your opinion that if schools are crowded in
another location that it's okay, as far as‘public facilities,
to‘have theh crowded in this location? |

A Cerfainly; sir. They change schéol»district boﬁnd-
aries oh-an annual baéis, and that has'been'ﬁhe history of
growth in Fairfax Couﬁty. I have nevef known of a case here
or anywhere'else where the schools were available érior to the
growth.

Q Now, you testified on the road planning in the
comprehensive pian.: I'd like to refer you to pagév27; énd
hé&e you read the last paragraph.

A Under deficiencies, sir?
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0 Yes.

A All right. “Deficiencies: To more adequately

. describe existing conditions of the highway network, a visdal

inspection was conducted. The'priﬁary purpose of Lliiw survey
.waé to establish the obvious deficiénciéé in the cxistiy
street system. This sﬁrvey served as an aid in establishinq
the | fo l_loxving "

[

[1}
o
o]
[ip]
e

Q. -~ That's fine. Wow, on page 30, the

paragraph. You read the first two sentences. To be fair,
let's read the third .sentence. ©xouse me. You read thie
First sentence in that paragraph. To be fair, let's read

the'second;sentence.

e
K

A (Reading) "However, traffic Service is mainisal in

e

terms of safety and efficiency. East-west radial travel --
Q- - That's fine, that's fine.

MR. HAZEL: Mr. Symanski, I think the witness can
continue-until he's answered the question.

o

"MR. SYMANSKI: I asked him to read the seconu
il - '
sentence.
MR. HAZEL: That might be fine witii vou, but I thing
thie Court would allow him to finish his answer if he was stitl
readineg.

.THE COURT: Let's move on, gentlemen. Proceed.




BY MR. SYMANSKI:

Q

I believe, on the utilities?

‘A
Q
A

Q

of the Board of SuperVisor action related to the preliminary

plan, dated July 22, 1970?

A

text éfating total implementation of this plan cannot océﬁf
ﬁhﬁil aaditiohalvsewer capacity is availab;e. fhié note will
be inserﬁéd'on page 70 within the sgction-oh utilities.®

Q
facilitiés.' Was it your testimony that ﬁhé library facilitie;

contemplated in the plan in fact are in existence?

A

within a mile and a half.
Q
before you made your statement, I believe, that library

facilities were adequate?

A

Q

Now,“onvpaqe_70 of the plan,vybu read the paragraph,

Yes. Policy 1.
Are you aware that there are amendments to the plan?
Yes, sir.

Would you fead amendment 16 on page 3 of the summary

Yes. 16. "That a note be incorporated in the

Thank you. Now, you also testified on the library

Not all, no. Those which are in existence are

Did you study the conditions in those libraries

The details as to the number of volumes available?

Are they crowded? Are they serving --




A They're serving, I think, a very good cross-section

of the population. They're providing a service and they need
imprpﬁement.

0 Are they crowded?

A . Yes; the Herndon library is.

Q  Page 68 of the plan. The first two'po;iéiés-below
for a high level §f-fire protection, and they reflect criteria
established hy the‘American.Insurance Assoéiation.

 Do'you know what the definitioh of a ginqléwfdmily
residential area is under the American Inégrance_Asso;iation
criteria?

A Wéll, unless they have changed the Nagional Fire
Board of Underwriters. These are areas thch contain largely
single-family residences. fhey're not what they.call high
intensity fire districts.

Q Do yoﬁ know what the definition under the American
Insurance Association.is of a single-family residential area?

A  No, sir, I do not.,

Q Do you know  whether it can be town houses or whether |

it has to be single-family detached?
A It's my understanding that it can be town houses as
well as single family, but I do not know the complete defini-

tion, sir.
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Q So before you made your statement as to fire protecti
being adequate, you did not know whether in fact a féwn house
development would fit under the single-family criteria; is
‘that correct? | | |

A No, sir, I did not.

Q - Also, I believe you referred to the fact thét’this
property was a>¢er£ain distance from the closest fire_statibn?

A About avﬁile and a half, vyes, sir{ 

Q | ﬁow}'is that to the edge of the property line?

A Thaﬁ's to the edge of the property line.

Q Do you know if the criteria established by thé
American Insurance Association measure distanéés to development
or to property to the edge of a line, or;to the middle of the
property? Do you know_what criteria theyvuse?.

A In my experience, they use a circumscribed circle
a;ound the fire étation and draw the circle there. Now, of
course,‘I'm.sure that they have changes. They can be amoeba-
liké sfructures or general Structufes. Genefally, they use
a circle within three miles.A |

o -You're sure of that under the American Insurancé
Association standards? |

A As sure as the latest information I've seen.

Q 'Now, you also testified, I believe, that service

on |




roads would be required on this primary highway; is that

correct?

A I said they could be required. 1It's a primary higi-

Q Well, I ask you, does the service road shown here

Cover the length of the property on 2282

A No, sir; it covers the length of it where housing i

located,

I believe, correct me if

you also testified,

Q Now,

I'm wrong, that floqd plain criteria in the plan were met or
excéeded possibly by this deveIOpment pian; is that cdrrect°
A | I testified that the plan lequlrcd a 100- yeal Elood
plaln survey to be made, and that this plan and the analy51b
presented by the,engineers shows a maximﬁm protection for it.
Q Would it be your opinion that building houses in’
the flood plain would be the protection contemplated in the
Upper Potomac plan? |
A No, sir.
Q i show YOu stipulated Exhibit Wo. 7. Now, thete's
a blue iine drawn on that. Can you read what is written?
A Approximate 100-year flood plain limité, Sﬁgarland

Run, by U.S. Geological Survey.

'Q  Are there any houses inside that blue line?




A I count 19,

Q I ask you again, did building houses or planning
houses in the flood plain meet the criteria of the Upper

Potomac plan as far as preservation of flood plains?

A It does not, sir.
Q | I&believe you also testified that PDH compared to ~--
strike that. -- that the PDH.plan would allow preservation of |

the flood plain?
A That's right.
Q  Now, did'ybu also state that RE-1 would do more harm

to the flood plain than a PDH development?

‘A Yes; in my opinion, it would.
Q  Is that true even with RE-1 cluster development?
A .No. I believe that would compare also with the

favorable design in the R-12.5 cluster.

Q They both would allow some -~
A :They both allow'protection;'that's right.
Q I think you also referred in the plan to travel

desire lines?

A._ Yes.

Q tWhat’was the daté of that e#hibit or'map? Map 7 or
8, I believe. What's the‘date on that?

A These maps are prepared by the WMATS, and the'aésire
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. | | || lines are given, I think I stated in héth_éaées, for the year
- 1990. | o | |
Q You have talked'about Herndoﬁ>énd Loﬁdoun‘Countiés 
as it affects this property. Does rairfax County ﬁave aﬁy
.COntrél;'whatéoeVer, over their planniﬁg procéss Qf their

zoning process?

A" Either jurisdiction?
0 Yes.
A Not at all,vsir.

MR. SYMANSKI: No further questions.
THE COURT: Do you have anv further questions?

MR, HAZEL: Yes; I have very few.

- REDIRECT EXAMINATION
\ Al BY MR. HAZEL:
|

Q  Mr. Payne, reference was made to a letter that is

included in the staff report in C-222 which is an exhibit,
signed by anvindividual called Anthony T; Wright, setting
‘ : forth some facts,abput which he alleges to be.facts.about
Loudoun County. |

|
\ Do you agree with the presentation of his facts as
\ - being correct in all respects?

‘ :

A I would categorically state that the facts presented

are in error.
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Q And would you tell His Honor where they are in error

or where they do notrepresent the entire truth of thlb

- statement?

A -The existingbzening in Loudoﬁn Couhty‘adjecent to
the land in question is R-2, which allows one dwellihg anit
per acre. This is eh equivalent dehsity te the existing RE-1.
That is only partially true since the planned community, thch
is 3.6 units per acre also abuts this property. It wasn't
ackhoWledged in thie letter.

The second paragraph. The one d&elling unit per acr(
density is in agreement with the Loudoun Ceunty'development
plan. This is a half-truth. The Loudouh Countyvdeyelbﬁment
plan says on plate 8 and plate 10, one-toéthree dwelling units
per acre. The three was left out.

‘ The next.statement in error is the staff's principal
concern is the overburdening effect that a devei0pment of this

scope would have on the limited and already overtaxed Route 604

‘and south, Route 625. This is Route 604, which is a dead-end

road.
MR, SYMANSRI' Your Honor, I'm goihg to ohjeét to
this. I belleze thls is beyond the scope of my direct‘ also.
: 5 _
I didn't referAany parts of that letter with regards to traffig.

I referred only to the part with regard to zonlng.v
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THE COURT: I don't believe you can refer to one
part, Mr. Symanski, and leave out the other. I would have to
deny your objection.
THE WITNESS: Route 604 is located here and does

not lead to anythingfbut a dead end. This road is a single-

'lanejg:avel track which dead ends at the back lots facing on

Steriing Park ﬁoulé&érd. Therefore, there is no traffic load
on 604. It can't go anywhere. |

‘Route 625 is a road which is planaed by LOudounv‘
County to.lead offfef Sterling Park Boulevard and eventuallyd
come to this 1ntersect10n on Route 28 whlch has been 1mproved
by the nghway Dep&rtmeﬂt of Vlrglnla within the last two.

years. The br1dges have been rebuilt, and the road has been’

improved to a standard section with 24 feet of pavenient to

this point.

The statement made in this letter is not correct.

- The third statement that is made that is not correct is that

the exlstlng roads adjacent to the subject property are not
adequate to gerve thls kind of vehlcular activity, a sub-
stantial pOrtion of which would be directed westward towards
Sterling‘Park._ That is not correct. |
‘The current traffic count ondRQute 228,'as was

stated earlier; is'less than 25 percent of its current capacit)




conveniently,from the subject property into the Sterling Park
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much less its improved capacity. The statements made in this
letter are simply not correct.
BY MR. HAZEL:

o) Mr. Payne, is there any way that you can get,

complex?

A Yes,.sif.':Thé traffic route is provided for it in
two different ways. You can come down through Hefndon and
go west on 606 and go up Sully Road. This is a -- Sterling_
Boulevard is a progfémmed and parﬁially built main drive

between Route 7 to Sully Road at the Holiday inn at Dulles

Airport.
Q Can you get there over either 604 or 625?
A - You can get in by way of 625 over this section

which passes in front of the American Housing Guild property.
Q In your opinion, is there any particular reason
that would give a desire line from the subject property into

Sterling Park?

A There's none, sir; except the convenience of residents

visiting back and forth. The shopping facilities are here;
as stated in thevcdﬁhty plan, the desire lines between these
points is less than one percent. Sterling Park has a proposed

traffic signal here. Their main desire_line is east and west




‘on Route 7, and south to Sully Road at the airport.. There's

not within the scope of my cross.

19 units that were in the flood plain, and you stated that

no reason in the world to assume ‘anybody usinglthis track

N

would go in this direction.

Q- Now, Mr. Payne, you've stated in your direct examinat

™

tion that, in your opinion, all public facilities are availabld
in a necessary level to sustain this application.

A That's right, sir.

Q There‘was a questiohﬁabout pdblic facilitieg>being
planned and being_constructed'in the futﬁré; Are thero optimn$
levels of pubiiC'facilities that are aspired t§ bdt.rarely  |
constructed? o

A ¥es; .The opﬁimum is SOmething.that we all, I thiuk,i
collectivéiy reach for andvvery seldom achieve.

MR. SYMANSKI: Your Hondr,:I,objeqt to thii, too.

Optimum levels -- I asked him about specific things on my

cross, and going into general statements here in redirect is

THE COURT: I am going to sustain the objection.
BY MR. HAZEL:

0 And finally, Mr. Payne, you were asked about the

was an approximate flood plain from a geological survey, is

that correct?




A That's correct, sir.

Q Mr. Payne, what is done after a development pian
is approved and in4process,>§o far as engineering} to fie
downlﬁhe exact flood plain line?

A ‘The enginéers in charge of the project are then
required to work under the County Public Works_Codeero
>désign'the.flood plain in aétual final design.

Q | Is-there frequently a change from approxihate'flood‘
plains to final ﬁlqdd plains? | | | |

A There almost always is.

Q And to get this development plan( which is based on
a geological survey,'into a final, recordable developmeﬁt
plan, what is required regarding the flood plaiﬁ?

A '-A complete stream cross-section surVey and study
based on the lQO—yeat flood'criteria;- .

0 | Is the fact tﬁat that shows an apprqximate, and the
- fact £hat there were some uﬁits that were_suggeSted to be in
it,nééessarily mean that when the plan is finally approved
they would be théfe? |

A I'm certain they would not be;'sir; First of éll,
the engineer présenting the plan would not present it that
way; and seqondly, the county would not abprove it that way.

Q Pursuant to the county's SpecifiCatiohs, could lots
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be shown in the flood plain if,'in fact, it tﬁrned_outlﬁhat
that was tﬁe flood plain?

A ' No,‘sir,:they could not.

Q So'tha£ actualiy they would have to meet the county’'sg
specifications as they develoPed.the flood plain? |

A That's COfreét}

0 Now, Mr. Payne, is this plan in-thié stégé-witﬁ the
geological survey the normal, routine-type that is shown.aﬁ_
the zoning stage? |

A‘ That's cofrect; There was never -- I know oi:ﬁo
place in the countY's plan or ordinances where.final énginéerin
designs to the.building permit issuance le§01 have been .
presented or identified as a prerequisite to a zoninq.hearinﬁ.

Q Is there major expensé involved in moviﬁg from the
development plan th:bugh the county's planning or approval

processes with final plans?

A That is the most expensive part of the entire 
operation. |

Q IS it'rOutine that they ére presented after the
zoning?

A Nearly always the case is~—vquite a bit of administra-

tive requirements to be met between zoning-and building permit

issuance.

g

i




0 So there is no question that this is not a final

plan in any respect?
A . No, sir, it isn't.
MR. HAZEL: i have no further questions, Your Hondr;-
MR. SYMANSKI: I have a‘couple.of more questions.
| | RECROSS EXAMINATION
BY MR. SYMANSKI:

QO You stated that Route 604 dead ends over here?

A Right there, sir. | |

Q  Okay; but you also stated, did you not, that it
joins or it has access to Route 6252

A That's correct.

Q - Now, what's the condition of this road in lerc
between 625 and the coﬁnty line?

A This condition here is a single-lane, unpaved road
caliea by the Stéte of Virginia an all-weather surface road.
The same is true here, except from this point in it's nowi
being improved by this developer as a lQCal street connecting
with Sterling Park Boulevard.

Q 'You.also stated that access to Sterling Park could
be had by going south through Herndon, is that correct?

A There are three ways. You can éo'south throggh

lilerndon, west on the Herndon Avenue by Oakgrove to Sully Road




and into the lower end --

0 ‘All right; on that --

A ~- and you come out heréxand in; and you can also,
if you want to struggle with the dust, come through this.w$y.
This is not the desire line of traffic coﬁihg.from thiébafeé}

0 Okay. I onlyiaéked you if you:could‘gét this way.

Is that a convenient access to Sterling Park going through

Herndon?
A ‘If'ybu're going to the southern end. Sterling Park
—~ unfortunately, I didn't bring all the sheets -- Sterling

Park extends all the way through this portion of Loudoun
County and has the same frontage on Route 28, Sully. Road, as-

it does on Route 7. This‘is the functioning road, carrying

traffic through Sterling Park, and it is the only‘roa& betweén

Route 7 and'Ropte 28 that carries any traffic in this area.

Q  You stated that Sterling Park abutted the proper£y.'

A That's corréct.'_

Q. Do you meaﬁ by that that it aputted the Loudoun
County part or the Fairfax County parﬁ?‘

A it abuts the Fairfax County part-right here and
also at this point. 1In bthe: words, this is.l0,000—fodt 1ots
abutting 12.5 lotsvhere, and abutting one-acre zqniﬁg at this

point.
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Q - Well, the abutting is, in effect? of one cqrnér;v
is that correct? |

A ‘That's correct.

Q .'Now, you aiso refer to Route.228.as a primary liigh-
way, and you refer to traffic loads. Can't that also be
considered from thé.point of view of safety and-efficicﬁcy 
and not only traffic loads?

A Well, they are'cdncomitant with eéch other, but~thi§
is a two-lane primary highway, and the current load is lessv
than 22.pércent of its capacity. Therefore, safety_aﬁd 
éfficiencY are matters of désire rather than fact.

0 They are matters -- would ybu_repeat_thgﬁ;‘please?

A (‘ Desire rather than fact.‘ It's avmatﬁer of dpinion
when the traffic counts are there and théy are carrying'less
than 22'percent of ité capacity.

MR. SYMANSKI: No further questibns.
BY MR. HAZEL:

Q ﬂr. Payne, in connection --

THE COURT: We are going to Stop.. Ye've been
around this way and that way. That's thé end of it
Mr. Payne, you're excused, sir.

(Withess excused.)

MR. HAZEL: I‘d like to call ¥Mr. Coston.
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Whereupon,
OTIS COSTON
hayingvbeen duly sworn, was examined and'testifiea upon his
oath as follows:
DIRECT.EXAMINATION

BY MR. HAZEL:

o) Would you state your name and address, olease?

A My name ig Otis Coston; I iive at 7104_Benjamin
Street in McLean. R | |

0] - And what is your employment, Mr. Coston?

A I'm with Miller & Smith Incorporated My titie-in
the company is pre51dent of the company.

Q And what is the bu51ness of Miller & Smith, Mr. Costd

A | Our compeny does building work,vdeveloping of
communities in a veriety of price ranges ana style of houees
from triminium-type units to: 51ngle family houses in the
metropolitan area that range in price from $30,000 to about
$90,000. |

Q- How long have you been involved with Miller & Smith
in the. development business, Mr. Coston?

A I've been with Miller & Smith since 1965.

Q  What is the average volume of Miller & Smith in the

n?




A Well, our company in the last several vears has

grown from about five or six million dollars a year to around

sixteen or seventeen million dollars in sales this year.

0 How many'units do you.currently have under construct]

in the_metropolitan area?

A We have cufrently under construction between 350
and 400 units.

Q Mr . Coston, does your partlcular role in the company
encompass the responsibility for acqolsltlon of land and

preconstruction development processes?

A Yes. One of my major responsibilities is the search

for_land and the acquisitidn, negotiations for those“propertie

Q Mr. Coston, is your company developlng the adjacent
400-odd lots south of C-222, the development_knoWn.as Hidden;.
brook? |

A That's correct.

Q» .And did you search out and find that land and
neqotlate for its acqulsltlon'>

A Yes, we did.' We purchased that groupd in the early

part of last year.

Q What size development is planned there as far as the

number of lots?

A Well, the Hiddenbrook project is about 151 acres,

on




100

and we will have just under 400, I think it's about 393 lot§
on that project.

Q Approximately half of thése lots are already of
record, and the others are being processed?

A That's correct. We have about 200 of the loﬁs,
190 or so of the lots thaﬁ are recorded at this point.

‘Q Mr. Coston, what price range are those houses?

A Those houses now range in»price from about $45,000
to $62,000. |

Q Mr. Coston,.in your experience, is there a relation
between a size of the lot and the price of the unit that is
offered for séle-on the lot?

A Yes. 1In our experience in the past,_ﬁo use the
zoning categories here in Fairfax County, we have typicaily.
worked with the R-12.5 and the R-17 and far mofe expensive
houses in the RE—O.S category.

vIn the past, typicaily with development.work, we .
have not worked‘with RE-l1-type property primarily because
we had looked on this in past'years as being septic¥type of

ground, and we wouldn't consider it for normal subdivision

- tvype of development.

Q Are development problems on the RE-1 and larger

- different than on the R-12.5 and R-172
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A Yes. The prlmarj problem is the dlfference between
the cost of development in the larger RE-1 lots and the
smaller R-12.5 and R—l7vlots..'It's just the,simple_econehy
of size of lot and the necessity for putting the improyeménts
into a RE-l-type development as opposed to the smeller; more.
dense—;ype-zoning.

Q Now what market, in terms of volume, p;iceewise,_is
the major Washington market?

A Price-~wise in Fairfax County -- in our businees,
we're always trying to look, espec1allv in the last few years,
as to how we can get down in prlce; Our county here in
Falrfax cries for the need for what we call moderate—priced
housing.

We would like very much, and as a matter of fact
had one project that we felt like had a sociai objeetive that
was in the upper twenties in McLean. That project ~-- we put
80 units on the market and sold it in one day, and since that
time, we have been unable to find another'piece of grouhd ﬁo
duplicate that project.

So our company feels that the real neea‘fer market
is in the lower—p:ice ranges, both in the town house qround

as well as the single- -family ground here in Fairfax County.

‘I think that's true of the whole metropolitan area.

L U R Ry
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- 102

Q- In the single-family market, what price range do you-
feel is most needed in the Fairfax market?

MR. SYMANSKI: Objection, Your Honor, as to what

MR. HAZEL: The relevance of his opinien, I.thinkf
is Ve:y Critical, Your Honor, in furtherance of oﬁr theory
in this case that there is a. major discrimination matter
against, that mitigates and operates to make 1t impossible to
furnlsh in an approprlate supply housing of any kind of
moderate cost. 1In this case and similar cases, the pollcy of
this Board of Supervisors results in an economic discriminatioh.

THE COURT: I'll allow him to proceed.

Go ahead. Objection is sustained.

THE WITNESS: There isfalmost an unmet need for
single-family housing_under the $40,000 price range now in
Fairfax County. |
BY MR, HAZEL:

Q Why, in your opinion, has that need been unmet?

A vWell, I think 1t s just very s1mply there isn't
enough ground to meet the total demands of the market.

0 When you say "greund,"fdo you mean zened'ground?l

A : Zoned, developable type of ground that would permit

subdivision-type of development on that property.




0 When you say "subdivision-type," do you mean

subdivisions at urban densities in the_R-12.5, R-17 categories

A That's right; and the two to threé dwelling‘units
per acre type of categories. :

Q Have you in the past two years made a personal and
thorough inspection of zoned R-12.5 and R-17 in Fairfax County}

A That's correct. We, in our search for léhd whidh is
throughqut the whole Fairfax County atea, we_have actually
documented every piece of zoned ground in Féirfax Coﬁnty.
I suppose at one time or another we have looked at élmost
every possibility in Fairfax that's zoned.

Q  And is there today any zoned R-17 or R—lZ.S ground

available in Fairfax County?

A Well, there is some ground available at very high
prices.
0 How many parcels do you believeAto be available?

A . At the present time?

0 Yes.
A I would say that we could probably -- we're actively
trying to search out this ground all thé time -- I would think] -

MR. SYMANSKI: Objection as to what he would think.
I don't know that he has been_qualified'——
MR. HAZEL: We're not asking you for your opinion,

"Mr. Coston.




“stantial, but there are a number of acres of ground that .are

: 1'04‘ :

MR. SYMANSKI: H;sfhé been qualified as:an enpert
on any particulartthing?_ | |

THE COURT: As a develoéer, he can relate the

»circumstanceSgand'eOnditions tnat.eXist; I would allow him to
proceed.

THE WITNESS: In.my opinion, at_the present time,
there are probablydless than'ten parcels of grdund_that could
be acqulred at any prlce in these partlcular price rangbse
BY MR. HAZEL:

0 And inrterms of lotisites,'hew many lots would thono
ten_parcels_yield?
A "Well, the parcels

r 0f course, varvy in mizce; ats 1

would suspect that ip those ten parcels of ground Lhot wgyo g7

£
R
Py
o

¢

would be talking in the netoahborhood of mavhe 2,500 o 1,600

lots.
0 You say parcels available.. Are there'somé pargels.
'zoned,that are still vacan®, that are not available?:
A .Well, I think there 1s a substantlal not a sub*

similar to our Hlddenbrook type develoPment, land that has

A

been acquired that is llterallv off the market.

In our Hiddenbrook- -type development for example,

we have about 390 ~some-odd lots in that progect ~We began

oy AT




other alternatives that are actually open to us at this point.

| So for all practical purposes, the full 400 lots are completelj

‘that we're trying to acquire ground under.

 viable alternatives, and consequently there is not a market --

= .
o
o

our sales the first part of this vear. We will begin our
deliveriéé aé soon as the weather‘éefmits the COhStfgctioh of | -
the roads, and we will be building ét a rate of about 120
units a year. |

We, under no cifcumstances; would conside: sellinguﬂ

that propérty because of the unavailability -- there are no

withdrawn from the market in view of the present circumstances

Now, thefe are many other parcels of ground that are|

in a similar circumstance because the people have no other

there is a very restrained market,'if I can explain‘it:that
way -- of the availability of that type-of zoned gfound
because of the circumstances under which we're acquiring
ground at the present.

0 "How long have you been selling'houses'at Hiddenbrook?

A We've been selling since abdut'the.first of the yeér
Q How many. have yéu sold?

‘A - 48,

0  Have you made any particular effort to sell those

houses? Any sales effort?




A We, right now, have sold those 48 houses out of a

trailer.

Q Have you advertised anything extensively for those
saleg?
A We have had a few small ads in the ‘paper about the

activity in Hlddenbrook but our sales have been as stronq at
H;ddenb:ook, in Hiddenbrook with the trailer, as any project
we've ever had.

0 | Is it poseible to utilize any.of the one—acre zoﬁing
end produce a single-family unit at less than $50,000?

A In my opinion, I dQn't see how it's possible. The
land pfices,vthemseIVes; right now WOuld just abselutely

-

preclude that.
MR. HAZEL: I have no further questions ef this
witness.
THE COURT: You may Ccross examine.
CROSS EXAMINATION
BY MR. SYMANSKI:

0 R Mr. Coston, when you build a development, do you
also build .fire stations, police stations and libraries to
serve that development?

A No,}we’don't.

Q  Other than dedicating possible school sites, do you
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donate any money towards police, fire, 1ib£ary‘or.schools?

A No. What we normally do is, for exampie,vin our
Hiddenbrook project, there is a school site'thatrgées to . the
county frée.’ There is a‘rather elaborate recreational system
with a pool, tennis courts, clubhouée gnd tﬁe‘faciliﬁies that
wéuld act as a_community'recreatiqn faéility is built in
that project. |

0 Do those serve the geherél public or the project?

A ‘Those serve the éfoject. |

MR. SYMANSKI: No further questions.
REDIRECT EXAMINATION
BY MR. HAZEL:

Q . Mr. Coston, do you build and dedicate to the'couﬁﬁy
all of the water, sewer, streets and oﬁher'direct coéts at
no coét to the county?

A _.That's correct, plus a pretty éubstantial tap fee.

0 What are your present development costs in Hidden-

g brook per lot? ~ What is it costing you to put those improve-

ments in that are dedicated to the county?
A Our actual costs right now for ﬁhe lots in Hidden-
brook run just over $6,000 per lot.
Q0 That's without land?

A . That's without land. That's improvement costs.




- MR, HAZEL: I have no further questions.

'THE COURT: All right, sir. You may be excused.

~.Call your next witness.

(Witness excused.)
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yihereupon,
M. SETH HORNE
having been duly sworn, was examined and teStifieJ-uppn his
oath és follows:
DIRECT EXAMINATION

BY MR. HAZEL:

Q Would you state your namé, please, sir?

A M. Seth Horne.

0 Mr; Horne, ére you a party-plaintiff in this‘case?
A " Yes, sir.

Q And are you the principal person involved in the

concept aﬁd the.preséntation of the developrient plans and
the effort to ﬁursué this abrogation? |

A Yes, sir.

Q Now, Mr. Horne, would you very briefly describe,
since it's in evidence and been ﬁalked aboutva lot, very
briefly describe your concept with reference to the develQp~
ment plan to your ieft?.

A‘u Well, we had certéin preconceivé& objegtives in
mind when we started out with“this plan and for thié pérticulé,
property.

We tried to bring -- I live in the west, Pﬁocnix;

Arizoﬁa, as a matter of fact, although I lived for 25 years




111

back in Arlington County ~-- but we tried to bring somé of our
western ideas here. We found over ;he last ten years that
condominiumé.are beingtbuilt,-townlﬁouses, and so forth, that
the ones.that are favored, where it'é possibie to builq thém,
land and whatnot being at a reasonable price, are Qne4$tory'
town houses and with not too high density.

The ordinary town-house developments in this apea,
1 think, run from eight to as high as tweive per aCre. We
wanted.to put in a project of relatively low density that
gave all of the aﬁenities of apartment-house living, that is,
carefree-type of liVing that apartments provide,'plué the
amenities, the privacy and other things thét4single~family
homes have.

We developed a plan, a house plan, that we felt
accomplished this to the maximum extent. On this particular
properﬁy, because of the flood plain and other factors, we
‘wanted to put in a golf course. We felt that that would be
a very nice adjunct to the project and provide a certain
protection to the people in the project, as well as the com-
munity. So we incorporated the golf course.asvshown on tho
plan.

The type of units that we have -- ahd I won't go

into detail, unless you want me to -- are rather unique, quite
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diffefent than anyﬁhing that has been.dévelopédvbaCK hefé, thaf
they do provide,.as ybu_cén see even from the site planlhéref
extreme pr;vacy for each individual homeoﬁner. |

They have a walled-in back yard(vas well as opén
- areas on the other.éides. If I caﬁ refer té the élanj.our
objective‘Was to have -- we havé incorporated -into this blan 
a littlé over 100 acres that is_in Loudoun Coﬁnty, because the
entire golf course is not in Fairfax County. Part 6f it goes
- into Loudoun County.

We contemplated the same type of develqpﬁent'in
Loudoun County as we develop that way. Tﬁis one road'would 
go throﬁgh and go into Louaoun County. That Qoﬁld be ﬁhe bnly
road that would actually go through the project. Ali of the
other roads here are so-called interior roads, unless Fairfax
County required us to tie this into roads in these developmentg
which we were not in favor of , but if they fequifed it,.why,
we provided it could be déne if it were hecessary.

In addition ﬁo‘the golf course, this»is‘the-head—
quarters for the.golf course, we providea_arlange community
facility. Tﬁis‘is the large community facility over here with
tot lot, swimming pool, large clubhouse,.parking'and whatnoﬁ.

Then scattered throughout the project, we have What'

we call tot lots, pléygrounds, for small children. The golf




I} they're doing, have provided for silt control and other things,

~you've developed residential and commercial properties not only

obtained the first apartment-house zoning in Fairfax County,

113

course also took care of another major problem in. the dévelop—
ment of a large project of this type. Fairfax County, like

most communities today that are progressive and know what

In other words, you have to take care of your storm water;
silt control and whatnot.

By putting in the golf course and putting in thesé
'lakés, we thought thét we had a éYstem worked out, feel that
we have a éystem worked out, whereby we could take caré of '.
the silt control and in no way pollute the creek that was
down through here. We would control everything that was_on:
site. .I think that's the gene:ai summary of the concept of
the project. |

O ' 'Now; with regard to price -~ incidentally, Mr. Hcrne,

in the metropolitan area, in Fairfax County, but natighwide

' .F.

r

have you not?
A Yes. Primarily, nationwide I've commerical, industri

and that type of thing. I might say that in this area I

which I'm real proud of, and we had lots of opposition at the
time. We had no sewer; we had no water. Willston, 1,4001

units, and after it was developed, Why,'every'political'

al




. price of the product, the house that you produced;_a signifi--
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subdivision bordering it wanted‘ﬁo annex it. TPralls Chufch}
Arlington, Alexandria ,all wahted to énngx it.
Q  'Part of that area in‘Fairfax County has.recéntly
refused to zone for commercial becéuse they needed Lousing?
MR. SYMANSKI: Objection:asvto why they refused fo.
do anything , Your Honor. | |
THE_COURTQ. All right; sir. - Objection sustaihed.
BY E’»IR . HAZEL:

0 Now, Mr. Horne, in your development of this, was the

P [

cant factor?

A Very definitely so.
Q . In whatiway?
A By developing the condOminium~type'we had laid_odt,

we could provide the»same square footage and comparable
amenities to é single—family home fof about 15 to 20 percent
less in cost than the ordinary singlésfamily home;

0 In whaﬁ.price_range did you expect a significant
number of these units to sell? |
A Approximately 30 perceﬁt of them would be ﬁnder
$20,000. I'm speaking ofvl97l, not 1973, because they.would
be a little different today. But inll971 our price list

would have been 30 percent under $20,000; about 60 percent or




~about 12 percent, those bordering the golf course, which were

in all of Fairfax County?

housing in Fairfax?

1

about 58 percent would have been under $40,000; and, only

extremely large houses, run you better thanYZ,SOO_square feet
per house, would have been in the $45,000 to $%0,000 category.
0 Did yod make any studies to determine whether or not

they would be in the lower price ranges that would be availabl{

A Well, I don't know about all of Fairfax County, but
we were cénceined p;imarily with the area out here. We looked
primarily at Sterling Pafk.and the project.thaﬁ Boise Cascade
was doing both in Loudoun County and parti§ularly’in Réstoﬁ;

And in Reston we found iﬁ our study that the average
house sold for approximately $45,000, most of ﬁheﬁ ;ere dbdut
$50{000; and we would be well under anything that was being
offered é; that time,éxcept in Sterling Park. |

Q. Did you find a significant need for that market in

A ,:Very definitely.

0 In addition to your own_pfoposals, did you propose:
or_agréevundervthevcounty ordinance to puﬁ in some ?5 units
under cogﬁty definition, as then legally in effect, of low;
and-moderate income? ..

A ' Yes, sir. 1In order to obtain the dehsity that we .

W

o s ppice foman ¢ .




we had in mind. We had housing units laid out in our hasic
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were entitled to under the plan it was necessary to go.to 301C
conyentional-type, what I call conventional-fype two-story
town houses;‘but ouvr plah enabled us to place theée SO that.
these peoplé would sﬁill have a maxiﬁum of privacy,that they
wouldn't be backing onto other units.
vYou'll see that the two—gtéry ones are‘the ones

bordering the borders of the project and around the school sité
We did include a certain number of low?cost,tﬁo~story town
houses, relatively low-cost. Nothing was léwfcosﬁ even’theﬁ.

Q Now, did you meet with the Fairféx County staff at
anytime in consideration of your development plan?

A Yes. I met‘in thevspring with -~ o i

Q  The Spring of 19712

A j—Fthe Spriné of 1971, with one of the lawyers to Jdiscuss

the various concepts of this type of project, presented what

concept even then. We met with some of the other membéfs of
the staff. I don't recall just who they were, and I might
say we received é very enthusiasticvreqepfion.-

And, then my chief engineer, a Ir. Clarence Cosqrove7
was.baék here, spent a great‘deal of his time back here workin}
with the Nottingham Associaﬁes in the Jdevelopment of the plan

and the project.




113

0 Did there come a time when the staff reCéption‘of
the project changed draétically?

A Yes. I'dfsay about a month.to.six weeks before W
went in for zoning therg was in somne way ah'gbrupt'chdﬁge:in
attitude on the part.pf the staff..

0 And what héppened from that point on?

—

A ‘Well, if'Seemed that every kind of_block or obj@ctio
they could possibly think of was thrown in our way.

0 ‘And were ybu at ali times pfepared to meei any..
requireménté of Fairfax County regarding layouts, dasicn and.
construction? |

A Yes., We.tried to work cooperatiQely with thém on
any‘reasonable'type of design.

MR. HAZEL: I have nd further'quéstions.
.THE COURT: You may cross examine.
CROSS EXAMINATION

BY MR. SYMANSKI:

0 Mr. Horne, do you own this property?
A No, sir. 1I'm a contract purchaser.
Q You just testified to actions of the staff. Did thel

staff promise you a rezoning?
A No. We were encouraged. In my conferences that 1

had with them in the spring, they thought it was the type of




very definitely at that time.

Q

thing that Fairfax County needed,

and they‘encourage@ us

They thought it was very good.

Did you know at that time that it was the Loard of -

Supervisors that does the zoning?

A

indeed.

Oh, yes,

‘I've had a lot of experience with

the Board of Supervisors in Fairfax County.

Q

planned for Loudoun County. -

You also testified that part of this project was

How many units were planned for

Loudoun County?

A

here per acre, which ran about,

acre.
Q

A

I'd say approximately the same density as we had

a little.less-than three per

S0, approximately, a little less than 300 units?

Well I think there's about llO acres in Loudoun,

so it mlqht have been slightly over thdt

Q

You also testified that part of the golf course was

in Loudoun County?

A

Q

the'verbatim, which is an exhibit.

statement.

to a letter from Loudoun County.

Yes,

sir.

I would like to show you a statement, page 46 of

Well, I'll read you a

She's referrin

I believe it's made by Mrs. Rubus.

(Readlng)

"It is further understood that a statement was madc




by the applicant that a golf course is planned on that portion
lying in Loudoun County. Please be advised that the 110 acres
in Loﬁdoun County is presently zonéd R~2 which would not 
permit a golf course. As of this date no application has'been‘_
received in my oﬁfice for a request fér such a use.”

Now, waé'that your understaﬁding of the zoning in
Loudoun County at that time?

A My understandiﬁg was that we'coﬁld put the golf
course in Loudoun County, and we naturally would not apply'ﬂ
for any zoning or any other use of the pr0per€y antil we had |
our zonihg in Fairfax County so we wefe in a position to
proceed. .

Q Well, if your development plan.had-been Approved by
Pairfax County, and you could not have built a golf cour#e iﬂ
Loudoun, if they had turned you down in a rezoning, what would
you have done with regards to the golfvcourse? |

A We might have ended up with a l5-hole golf course;

MR. SYMANSKI: ©No further questions.,‘b
MR. HAZEL: I have one questioﬁ.

REDIRECT EXAMINATION

BY MR. HAZEL:
Q How much money did you expend in the preparation of

‘the zoning application and the'filing of that application?




at 2:00 o'clock.
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MR, SYMAKSKI:'FObjection, Your Honor.:
'THE COURT: Objection suSﬁained;
MR. HAZ#%} I have no further-questions.
THE COURT; Lét me ask you a question, Mr. Horné
Could you foresee any condltlon or requirement that would have
been imposed on you by the staff or any engineering department
of Falrfax County that you could not have met in this plan’
THE WITNESS. No, sir.
THE CQURT:i All right, sir.. ?ou may'stép-down.
| (ﬁitness steps aside.)'
MR. HAZEEQ' If Your Honor please, I only have oné
minor, addltlonal plece of evidence, and that is the recall of
Mr. Liedl, the County Sanitation Directo;. I'd like.to put
him on'the stand‘when he comes. 'He is under subpoena but he'é
not available.
THE COURT: All right, sir. I guess this would be

a good time for us to break for lunch. We'll resume the case

MR. HAZEL: That concludes our case other than

Mr. Liedl.
THE COURT- All rlght

(Whereupon, at l 00 o'clock, p.m., the Court recesseq

to reconvene at 2:00 o'clock, p.m. that same day.)

|




- AFTERNOON SESSION

THE COURT: All right, sir; call your next witnesé;
MR. HAZEL: If Your HonOf'please, Mr..éym;nski and
I havelﬁgrked out the details that we might have had to call .
ﬂr..Liedl on. I have ho further need for witnesses and that
closes the plaintiff'é case.
THE COURT: All right; sir.
All right, Mr. Symanski.
MR. SYMANSKI: 1I'd like to call Mr. Reed.
THE BAILIFF: Your Honor, Mr. Reed is not present.
THE COURT?IIis there another Witﬁeés you can prbceed
with? |
MR, SfMANSRI: Mr. Alexander.
‘THE BAiLIfF: . There is no response, Your Honor.i
Apparéntly the witnésSes ha&é not returned.
THE COURT; .Of course, I did not inform them that
‘we were going to'resﬁme at 2:0070'clock. I éséuméd,théy
would be iﬁforméd by»coﬁnéei, 5ut'we'll'hold just a moment.
MR, SYMANSKI: I'm sorry, Your Honor. Mr. Alexahderv
was coming up the‘sﬁeps.
THE COURT: All right, sir.
Whereupon,

GEORGE H. ALEXANDER
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having been duly‘swgrn,;was examined and testified upon his
oath as follows:
' DIRECT EXAMINATION

BY MR. SYMANSKI:

Q Would you state your name and address,-please°
A George H Alexander. 5201 Grlnnell Street' Fairfax.
Q Will you state your present employment and your

work exper1ence7

A I'm director of the Pire ana Resoue %eryice for
the County_of Fairfax; I've been in the paid servicevfor
about 23 yearsyjlé of it With Fairfax County;

Q Is part of your employment a con51derat10n of
whether the fire serv1ces in Falrfax County are adequate to .
serve proposed projects or a con51deratlon of whether the fire
services are adequate to serve presently ex1st1ng sites and
prop031ng addltlons to the fire services to. brlng thiem up to
what you -.consider an adequate level’

| A Yes, sir.

Q  Your Honor, I submit Mr. Alexander is an expert in
fire protection services in Falrfax County |

| . MR. HAZEL I have no objectlon, Your Honor
THE COURT: All right, sir; let'svproceed.

BY MR. SYMANSKI:

LT ENE e ey P




Q Are there standards by which you determine the

adequacy of fire protection services to a'particular site?

A Yes, there is. | |

o] What are those standards, ana would you.explain where
they come from?

A We use the Amerlcan Insurance Association standards
whlch are applicable when the underwrlters do a survey of the
flre.defenses of the county.

Criteria, without getﬁing into a tremendous amount
of technical detail, as a rule of‘thumb is primarily, in an
industrial-typewdevelopment,is a mile respense distance from
the nearest fire_station. You get into multi—family, row-
housing, commercial, it's mile and a half; :Then, when vou get
into sinéle-family residential, it's three miles. And; if you
get into single~faml1y residential on large tracts of land
where the spac1ng between houses is 100 feet, ‘the nlleage
allowance 1s.upped four miles.

Q  Now, there's been some question in earlier testimony
over the definition‘Of a single-family residential area. - Can
lyou define that under these standards? |
A Single~family is where there is one Famlly ‘housed

under one roof. When you get 1nto€iduplex,two houses under one

roof, that's still considered single-family. When you apply




more than that to it, it gets into the row house which is in

the_qid termipology which the underwriters'uée, wihich 1is,
according to them,ﬁnder the same.claSSification that-applies
to town houses alike.

Q Now, if the standards of the Ameridan Insﬁrance
Association aré mét;jwhat is the effect for Fairfax County?
If we meet those standards‘ih Fairfax County, what is the
effect on the county?

A | Meeting all of the standards within the AIA which
not only does it include the mileage factor; but_inciudes'

apparatus, persqnnei, and so forth, there is class-rate

reduction benefit which is the basis for setting our insurance

premiums.

Q In othervwords, would it be fair to say that'if we
meet these standards, Fairfax County citizens are affected in
their insufance ratés?- |

A  Yes. They are affected. If you do not meet those
standards; insurance premiums are greater than if you meet
the standards.Based on surveys that they cpnduct,.those

rate classifications are established.

Q - Now, do yow use any other criteria, other. considera-:
L : . ) . \

tions, in looking at a particulér site other than simply

mileage from the station to the site?




A There's other factors within the criteria, such as
road conditions, natural barriefs,,interference between main
arterial highwaySiWhere the acéessibility is difficult, this
type thing; but primarily, mileage is the key factor ail
things considered.

Q0 Well, in your consideratiqn,.though, othér than the
American Insurance Assdciation sfandards, in your @onsideratior
of a siﬁe, do you use othe; factors? Tor example, Qéter
supply? |

A Oh, ves, Yes;

0 | How about the equipment or the facilities available
in that area? |

A The four ?rimary things of need in fire sefviceé is
the facility location and proper‘place,'the proper amount of
equipment, tﬂe manpower to operate-ﬁhe equipment; anﬁ water
for the fire protection, itself.

Q Now, have you studied the subject property, and héve
you arrived at a conclusion as to whether there is adeqguate
or was adequate fire protection,in October '71?

A Did not, not in October ‘71, ﬁo, sir.

Q Well, as of present standards, excuse me. As
considering mileagé alone, were any other fire stations in

October of '71 that do not exist now in the subject area?

., xR TTRRYT W
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a Not in that -- there is an‘addiﬁional fire stétion
in that afea, but it, that fire station does not.fﬁll under
the criteria. Namel&, the Reéton'station.which is located on
Whiele Avenue. The Hefﬁdon fire station has~been there fdf
years. The Reston station was opened up in April of thié
past year. That does not meet the criteria for this subject
property_hére. | |

Q In using this display and the display, this exhibit;
at what point do you determine your mileagé figurés? In other
words, do you determine your mileage figﬁres_to the closest
point in a development?

A No; not the closest péint in the‘development. ‘We
téke réughly a cenﬁer point within the dev¢10pment and'run
a beriphery around it'to see wheﬁher it falls within the
mileage faétor, looking ét.a maximum requiﬁement as being
adverse. |

Q Okay. ‘Did you make a determination about the
adequacy of fire prétection to serve this site?

A Yes.

0 Would ybu.relaﬁe to the Court what you considered
and what'your conclusions were?

A Well, a milg and a half being the requiremeﬁt tor

distance, surveying by the actual road travel from the nearest




inadequate based on our standards.

flre statlon, which is Herndon, to a point -~

if I may,

thls intersection 1s 2.3 miles.

Q Now, why d1d you consider that J.nterse«.tJ.on'J
A By taklng the 2.3 and running a circle around it,

We can just about get. 2.3 over here, 2.3 here, and in this

area. And anything back in here, because there's no access

there, that being fnrther away,
thing this side is within it.
.The mileage factor that we run -- I.can't recali
the name of the street ;~ thls is run two dlfrerent ways.
run with an englneerlng mlleage scale on a map, plus we do
a speedometer running with a vehicle to.basically verify it,
~-- to Hlddenbrook Drive which 1s‘the 1ntersect10n approachlng
the prOJect is 1.95 miles, and‘from the l.95 to the center

part that we used is 2.3 A mile and a half is the criteria

that is applicable to town—house—type~prdjects.

Q And what were your total conclu51ons w1tn reqaras
to this property and fire protection adequacv’

A Well, the mileage factor, plus the inadequacy in

manpower, that is assigned to the nearest station, the l{erndon

station, we consider,to meet the'criteria, to be somewhat

I would not say the fire protection in that area is

this is the 2.3 point. Everym




critical, but it does not meet our standards.

Q Within your knowledge, has the Boafd of Supefvisors‘
increased the Eire’énd Rescue Séfvice's buagetIYQarly?

A It has been increased, yeé; but not ﬁé the degree
that it was requestéd.f But it has beén.increased, yes.

Q I show you an exhibit which is the budget, fiscal
plan, Féirfax County, 1972. I show you line 91. wWow, under
éolumn 3 and column 8 -~ exXcuse me -~ line 92. Wouid you
read the figures under fiscal '71 and fiscal '72, calumn 3?

A 'Fiscal plan '7l, item 92, which is Fire and Rescue

Sarvice's fiscal plan,’amounted to $4,L56,440.

Q How about column 8, fiscal approved for"72?-

A '72, thelsame.92, which:is our agency_code nuﬁber,"
$5,390,070. | |

Q  So it's true, is it not, from'thése figures that the

budget was increased between those two years over a million

dollars?
A. Yes.
Q  Now, there's been some testimony that water may have

been supplied to the subject site through Herndon from the
Fairfax City line. From the point of view of the fire
protectidn’services, do you have any comment on'provision of

water through Herndon as opposed to the Fairfax Water Authorit

2
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N Comparing the two water companies, Herndon as an
independent governmental agency supplying water'versus that
of the Fairfax County Water Authority, I would say that the
resource capablllty of the Water Authorltv is greater than

that of the Herndon Water Company as it relates to volume
flow for fire protection purposes.

Q What about your worklng relatlonsh1p°

A Our worklng relatlonshlp with the Nater Auuhorlty
is prlmarlly on a day to- day ba51s in the de51gn1ng, engineeri
and working with the Water Authorlty in oon]unctlon witn
site plan’ development.

Q | If you feel_there are any problems with regards.to
water pressure,»what is your action? |

| A | hWe work with the Water Aurhority to increase where-
ever there is a.defioiency in water supply. 1In thé-developmen*
stage in the review of a site plan, chore approval of a
project is 51gned off by the Fire and Rescue Services, ve
require that water be availableito that site, either already
there or a developer must bring in theenecessary vater supply.

But,.we.have day-to-day liason with rhe Water

Authority where,we.do uot‘have rhis close-knitness with the
town of Herndon Water Company, nor ‘do we have it to any

substantial degree w1th Falls Church, but prlmarlly with the.
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Fairfax Qounty‘Water Authority.
| CRoés EXAMI’NAiION
BY MR. HAZEL:

Q Mr. Alexénder, let me see if I understand that
correctly, .it's a requirement of Fairfax Cbunty iﬁ all
subdivision and éife pléns, includihg the subjéct develoément
plan or in R-12.5 subdiVision plans if the property was zongd'
lZ.S,_that your deﬁartment appfoves water service ihclﬁdihg
layout of mains, vbiume cf service. £o thévsiﬁé, and until
you‘apprqvé that thefé can_be_no deVelopment? .Ién't that
correct?

A Not completeiy, Mr; Hazel; On'your:R—l2.5‘and ﬁlmj
subdivisions, those‘things fall under the subdivisiqh cdntfol
ordinance. We do not do the site pléns; But RPC and PAD;i_
yes, we:do. | |

Q _So that you say aétualiy you are more secure iﬁ tire
PDH than you are iﬁ the R-12.5?

A Yes. We review this ﬁype'plan, where we don't a
subdivision>plan.

Q - You also review subdivision plans for water main
extentionﬁ, don't you?

A  Not completely, no, sir.

Q ‘Well, when did you stdp reviewing them?




' problém with the supply of water to C-222 if it was zoned eitheq

Nflow of that -
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A Only if thére'iéiéﬁestion £é the d&ailagility ofi
Wa£er supply to that project.

Q All right. 'Sobif there is any_quéspion about the
gyailabiiity of watér, you review it? |

A .Yes._.It's 6urvexperiencé with the Water Authority
that the volume of fire flow required fér R-12.5, R~l7; is
usualiy without question, because that is the lowest volume
required,750 gallons a‘minute for single~famiiy.

Q .'Qou mean iﬁ's so minimal you dbn't even bqther.with
those plans? | |

A Based on our experience with,thé Water Ahﬁhorit?fs
capability we don'tlget inﬁo'those. It'é.the big complexes,
industrial-commercial, we get into vblumeﬁ

0 Mr. Alexander,rthe Water Authority is p;oviding
water to Hiddenbrook. There was testimony earlier that they'd

provide water to the subject case, do you anticipatE-any

R-12.5 or'for this planned development? .

A . ﬂy knowledée of theWater Aqthofity's mains in_that
area is that they would have to prbcure their water.from some-
one‘else; |

Q - Do you antidipate any ﬁroblem Qith.water supply?

A I couldn'tihonestly comment until. I knew what the
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Q Well, all I'm askiﬁg you is do you anticipate any
ptoblem. If.ybu doﬁ't know, you could say so.

A I don't know whether we would or not.

Q If the Water Authority testified that théy could
reasonably provide ther, would you disagree with ﬁhem?

A No, sir.

Q All right, sir. And you have no feason to disagree

with them, do you?

A  No, sir.

0 Are you satisfied witﬁ the water supply at Biddenbxook
Subdivision -- or you dbn't know? | |

A I don't kﬁow what the waﬁer supply is_in Hiddenbfook,
sir.

Q- All right,:Mr. Alexandér, ﬁavé you made any study of

C~222 regarding water supply?
A No , sir.
Q  When did you make the study and for what reason ~-

THE COURT: Wait a minute. Let me inquire. Are you

554

saying to me that you have nqt,had any %nput on this applicatior
that the Bdard considered at the time in chober of '71?

THE WITNESS: No,‘sir, we did not have any input into
it.

BY MR. HAZEL:

RIS 0 Lo e T



Q - That is just what I was coming to.

- When were you asked to comment on this épplication?
A I don't know ekactly, but probably'within the last
30 to 45 days.
0 All right, sir. 1Is that the first time you beca@e
aware of this applicétion?
A Xés, sir.
Q wa, Mr. Alexander, have yoﬁ been asked to cohmenﬁ
on the tWo applications in the Reéton;area,vc~377‘and C-3742?

MR. SYMANSKI: Objection, YoueronOr, it's beyond
the scope of the difectvexaminatiqn,

MR. HAZEL: If Your Honor please, I believe I'm
entiﬁled tO'discussvfhe county's policy in ﬁhe matter.df.
discrimination.

| THE COURT: ‘Well, I don't know if it's going to be
greatly material to this Court. He says he has no input on

this one, and I can't. see where his testimony would make one

iota of difference, really. If the Board coﬁldn't counsider it, |
how could the Board weigh it? If he didn't have ény input, the
Board didn't give any consideration to it. If it is, it would
Fnly‘be by 5pecu1ation and inference ahi-thatisvall.»

.Mk. HAZEL:  This is sufficient. 1It's only to prove

|the continuing discrimination that they are now recommending
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these two applications with the same lack of input.
THE COURT: All right. Go ahead.
BY MR. HAZEL:
Q Wefe you asked td do é‘study of fire servicé_adequady

on application C-378 in the Reston area?

A Yes, sir.’
Q When were you asked to do that? .
A - I don't recall when,ybut let me make this comment, if

Your Honor please. The Fire and Rescue_SerVice has in the past |
never made comment -- |

MR. SYMANSKI: Your HQnor,‘agéin,”I know 1t wés
vdiscuésed, but did you rule on my objection?

'THE COURT: Well, I'm going to let him'prdceed'at
this'point. Let's see if we can't move it along. |

THE WiTNESS: I'll be very brief, Your Honor. The”
Fire and.Rescue Service:in the past was'neVe: asked to comment
on Zoning cases prior to November of 1972. Every comment ﬁhat
we have made has been méde since then.

BY MR. HAZEL:

0 Now, in.your report --'is thaf.la feporﬁ or comment
that came from your departmeht on the RésténAcase?

A ‘Yes, it is.

Q Now, how far are those units from the fire station

§ A S



that is available now?

A | fhree miles.
Q  And those units are anticipated to beutown liouges
and apartments in paft, are they not?
| I beliéve if you will look at the development plan
here in the froht, Mf. Alexander, vou can see. Would you look
there and see if the'units shown on ﬁhe developmehtvplan
include_towﬁ hduées ahd apartments?

A I was looking for the zone. 1Is this -

Q That's the zoning appliéation.
A - Is this the same zone as this project?
Q - I'm just asking you if there are going to be. town

houses aﬁd apartments in C-378, which you’ééy is three miieé
from. your fire station? |

 A When we receive a zoning appliéétion’this is what
basically we receive. It éays RPC.

Q Right.

A - When we get RPC plans, we have to -- RPC requests
_without‘a plan, because-of what goes in RPC requirements differ
whether_it's town hpuses, single—family residéntiai, commercial
or industrial.

Q  Mr. Alexander, Qould you just answer my question?

You say that that application is_three‘milés from your Reston




statign;tis,that correct?

A vaes, ip is.
Q Ih that application, on théAfroﬁt of it,vshows thefe
to be_toWn'houses and apartments, does it not?'v |
Look on the sheet I p01nted out to you that outllnes

the appllcatlon.‘

A I've never seen this_application before, lr. iiazel.
Q You mean you --
A Not what you are showing me, sir.

Q All rlght let me ask you hypothetically, if it
includes town houses and apartments, it is also def1c1cnt in

fire. cr1ter1a or fire service under the crlterla you ve just

enunciated?
A Correct, yes, sir.
Q And it would be in the same posture of deficiency as

the PDH, right?

A Yes, sir.
Q Except_it’sbanother mile from the fire station?
A Yes, sir; other than the fact that the Reston station,

which is closer to this facility, is a fully municipal fire
department and fully_manned, whereas Herndon is supplemented
with paid and volunteer.

0 But it's operated by Fairfax County, isn't it?




|much better in that case.
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A Herndon?
0 Herndon is part of the Fairfax County system?
A It's part of the Fairfax County system, but the man-

power application provided by the municipality is less there
because of the volunteer capability, whereas at Reston there is

no volunteer. 1It's fully municipal paid, so the manning is

Q - If you don't like the quality of thé sysﬁem; you
could-add some manpower to it, couldn't_you?r |

A I would like to, sir.

Q  All right. Now, Mr. Alexander, are there any.places.
in.Fairféx County where town houses are ﬁnder construction that
do not ﬁéet the optimum criteria of being.within a'mile and. a
half of a fire station?

MR. SYMANSKI: Your Honor, this is way beyond the
scope of the direct.

THE COURT: No. I think it'svfair.‘

THE WITNESS: Mr. Hazel, I would have to answer that
very affifmatively, yes. Particularly iﬁ the dense areas of
the county. Henceforth, that's why we are ac;ively engage& intg
A bond prdgram to develop some eight additional fire stations

in those areas of the county where it is considered inadequate.

BY MR. HAZEL:
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Q Now, Mr. Alexander, you don't represent that all of
Fairfax County today complies with the standards of the
Americqn Insurance Association, do you?

A : No, they do not.

0 AWhat you re saylng is that that is a aeélreu goal,
isn't that the 51tuatlon°

A That is corfect;

0 And in effect, most of the county does nOt‘NOL
comply w1th those standards?

A I don't know whether I would say most, I'would say
that portlons of the county do not. I don' t know that I could
say most of the county,‘but portions of it do not.

Q And are zoning cases being considered and granted,
routinely, in areas which do not meet the optimum criteria of
the American Insurance Associatidn?.

A Idon't know whether I could comment that they were

||°F were not. Zoning cases are being approved whereby our

[|submissions indicate that it is not adequate.

Q - All right, sir. Now, you said, if I understand you

flcorrectly, that the fire service level in the subject area is

Iinot critiéal. It may not meet the Insurance ASSOClatlon

standards, but you did not consider it critical, if I under~-

stood your testimony?
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A That;s correct..

0 Now, by that you mean that as a practical.fact,
under your own persona; standards, you do not coasider that
it would be any.particﬁiar hazard from the levél'of fire
fprotection that is avaiiable there?

A | Not so mudh of a hazard, but.with a lack of manpower,
and with the lack of facilities located in proper perSpe;tivé
to the site, your response time increases.

Q You'd like it better, but it's not critical, isn't
that right?

A  _'Because of the différence between what the mileage
factor is and the'difference here, 1 would_not say it is
critical. 1It's of a concern, but the additional half mile
above thg criteria is not to be considered critical.

Q And if this was single-family R-12.5, it would even

' |meet the insurance criteria?

A vOther than the fact that we have an inadequate humber
'Ibf paid personnel without the volunteer supplanentation to it.
o] And you could correct that by adding another man or
ome more men?
A In this particular case about five, yes.

MR. HAZEL: I have no further qqestions.

THE COURT: Any further questionS?




MR. SYMANSKI: Yes, Your Honor.

REDIRECT EXAMINATION
| BY MR. SYMANSKI:
Q Is part of your job attempting to meet the stand as
of the Amerlcan Insurance Association in Palrfdx Lounty7
A. Yes, sir.
MR; SYMANSKI: No further qguestions.
THE COURTi All right, sir; you may be'excusédf
Call youf next witness;
v(Witnesé'excused.)
MR. SYMANSKI: Mr. Reed.
Whereupon,
THOMAS E. REED
having been duly swdrn, was examined and testified updh nis
oath as follows: |
DIRECT EXAMINATION
LY MR. :SYMANSKI:
Q "Would you state your name and address?
A Thomas E. Reed, real estate appraiser, broker. 4085
Chain Bridge Road, Fairfax, Virginia.
0 Have'you pfeviously qualified in this court befora?
A Yes, sir.‘ |
MR. HAZEL: 1I'd be pleased to stipulate Mr. Reed's

lgualifications.




THE COURT: All right.

BY MR. SYMANSKI:

Q Did you, at my request, study the.area of the subjéct
property? R

A Yes, sir.

-Q Are you aQare from. this study of any dpplluathHG of

oubm1551ons to Fairfax County with regard to an alea'palng
Dranesville Estaﬁes?

A Yes, I am.

Q Do you know approximately how many acres -~ well,
could you point out the area, the approximate area, of this
submission? |

A Thé property is identified by tag mavao. ll~l:OO 1
Parcel 2. It's on the opposite side, or on_the east side of

DranesvillevRoad, along Sugarland Run.

Q Approximately how many acres is that?

A It's 264 plus.or minus acres.

Q What is the zoning catégory of this application?

A The propérty in question involving Dranesville Lstates

i5 zoned RE-1. The application is for the RE-1 alternate
lensity zone which would be, actually, half-acre lots with about

50 percent open space. There are, as I said, 264 acres, and

there would be 243 1lots, according to the application. -

Q So this is an application for development under




RE-1 zoning category?

A . Yes, it is.
~ MR. SYMANSKI: No further questions.
MR. HAZEL: I have no questions, Your anor.

THE COURT: .All right, sir. Mr. Reed, you're excusad

Call yoﬁr next witness;
| (Witness excused. )
'MR. SYMANSKI: Mr. Phillips.
Whereupon, |
YORK PHILLIPS
having been duly’sworn; was examined and testificd upon his.
oath as follows: |
DIRECT EXAMINATION
BY MR. SYMANSKI:
Q Would you étate your name and address,.please?
A My name is York Phillips. My address is‘ll697-
Charter Oak Court, Reston.
Q  What is your educational background?
A I have a degfee, a bachelor's degreé, in Urban
Planning from the Uhi?ersity of illinois, ;nd‘i.have alrost
completed work on a-Maséer of Urban Affairs degree from V.P.I

fat Reston.
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A

Q

A

Q

A

' MR. HAZEL: Expert planner with the county staff?
or individually?
his individual ideas?

individual, as a planner with the bachround 1nd1catod I
would stipulate that ‘he mlgnt testify.
' THE COURT: All right, proceed.

BY MR. SYMANSKI:

Application C-222 with>regard to the master plan, the compre-

bensive plan of the area?

bpinions,
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MR. HAZEL: For what purpose do you tender . Phillips

MR. SYMANSKI: Expert planner.

MR. SYMANSKI: VYes.

MR. HAZEL: Speaking as a représentative of the county

MR. SYMANSKI: As a reprosentatlve of the county

MR. HAZEL: Of his department, position or just as to

MR. SYMANSKI: His individual ideas.

MR. HAZEL: TFor the purpose of testifying as an

Mr. Phillips, did you, at my request, review

Yes, sir.
And with regard to the Fairfax County PDil ordinance?
Yes, sir.

Would you, please, state the conclusions, your

as a result of that study?

I reviewed this particular proposal as it related to
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the Upper Potomac compreheﬁsive plao which Qas adopted about
three years ago.

The proposal lies in neighborhood 5»of the Upper
Potomac_Plan for which there is a population allocation of
5,500 people. I found.that the proposal is in conformanceo_.
with the gross density, the density distribution; in'that
particulaf neighborhood.

I then looked at the proposal as it specifically

relates to some of the neighborhood designed elements in and

r=4

policies in thé Upper Potomac Plan. This particular applicatiox
lies in.an area that's referred to as an urban density area in
the Upper Potomac Plan, lying outéide of ﬁhé Herndon-Reston
clustervor'core area, in an areé basically intended for sub-
urban densities at ﬁworand a half dwelliog units per acre.

The policies in the plan, itself, and on the original
plan map contempla;ed a neighborhood center near, generally noar
the southeast corner of this parcel. The designation on the
plan map was removed by the Board in adopting the plan, but the
7 reference.is retained in tﬁe text.

Tﬁe policies, among the policies that‘I looked'at(
was a policy indicating that neighborhoods should be designed
with pedéstrian and vehicular access to neighborhood centers,

specifically pedestrian access from individual units,




The development plan proposed with this case didvnot_
clearly.indicate any kind éf access such as this. In'addition,
the plan contains policies for linking»neigﬁborhOOas to each
other through an internal system éf collector streets. ‘The
plan does not reflect this.

There is a policy Specific;lly with feSpect to layw‘
out to avoid monotonous development. It's my opinion that the
plan proposed does hét, the development plan.prpposéd does not
meet this policy.
| Thefe is also a policy with respect to‘the use of
PDH, in that developers of large tracts are encouraged to use
the PDH approach. .This has been done. But, the next policy
reads that in using'PDH the deveibpment plén should reflect
tying each individual unit to the opeh-space‘system; This has
not been done.

In addition, the policies encourage innovation and
design in construction, innovations in dwelling types, and
so forth. While the de§elopment plan reflects anvinnovative
development type, housing dwelling type, tﬁe use of that
dwelling type is such as to be monotonouslahd not‘necessarily
desirabie.

Q At this poinﬁ, can you give ah example of something

else that has happened in the county which would give us a
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comparison or an example of whéf can be done with regards to
open space?

A There is, yes, there are several developments in the’
county recently which use dwelling types that were not
previously common. There are particuiar céses wlhere the use
of these new dwelling types are such as to be highly desiréble.

One in particular, a case that was pending afound
the same time that this case was’pgnding in an area down in
Lofton‘pr0posed a five—plex—dwelling—uni£ type'which was four-
units backed up to each other in a corner with an additional
unit attached at the end. And the arrangenent, thé.development
plah there showed an arrangement where parking was removed or
separated from the units, and the Qnits, themsélves, existed
in a very désirabie'park—like setting with a wide variety of
recreatién, and so forth, amenities.
| o Well, with reference to the display to your left,
can you comment upon the relationship of fhis'propoSed develop-
ment to the poliéies.you've referred to?

A . Well, the policies I've already addressed wviti: respeact
to circulation design of the developmentvto relate to the
neighborhood center which,accdrding to the‘policies,would be
somewhere down in this genefal area.  You can see that there is

no pedestrian and vehicular pattern that's designed to orient

L




the neighborhood to a center.

In addition, you can see the dwellinévdnits, themselvgs
and the arrangement thch, as I.said in my opinion, was‘rather
monotonous even'though the dwelling-unit type, itself, waé
innovative. |

There is élsd, there afe a coupié of probléms,
specifically, with the de&eloPment plan. The number and
configuration of pfivate streets is such as ﬁo Create a
situation where the units are basically existing in an
énvironmenﬁ of asphalt, besides the précﬁical matter'of thére
being such a large ekpansé.of privaﬁe sﬁreets-as to make
maintenance difficult and make emergency éCcess difficult.

In addition,.the recreational facilities on ﬁhe'pfo~
posal'waé fairly limited. Basically, three things: é very
large gblf course, a swimming pool and fdur} small,tot>lot'
playgrounds. ‘Now,_the variety does not réally éxisﬁ £hat-qould
exist to serve the various kinds oﬁ interest of people who
might live here..

' One point in the policies in the.plan, the policy
specifically related to preservation_bf stream valley afeasl
in their natural state. Also, relationéhip betwegnuhousing'
developméﬁt and stream valleys, such that ﬁhe relationéhip

maximizes the enjoyment of these, and I think this has not been
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done, or it's'n§t réflected'in the.deQelépmént plan.

Q Does the golf course atffect that policy of stream
valleys in its natural state?

A Well{ strictly speaking, if you préser§e thé'stréam
vaileys in their natural state; the golf céurse would not be
desirable because.it Qénerally would require a»gobd:deal of
changing the natural state, removing trees; and sb forth,
creatiné_diffefent terrain,'and thinés like this.

"One of ﬁhe.other things ﬁhat I did was lbok>at the
development plan'with respect to the standards‘containéd in
the zoning‘ordinancg.in Seétion.15.4 which‘deals with standards
for planned deﬁelopments or PDH deQelopments.

The;e again the same sorts of things are covered
as are generally covered in what I said before. Specifically,
the ordinancevrequires that the developments he deSignea so
as to beé the best and most efficient uSe_of the .land. I think
the development plan here reflects a widespread use.éf the
land in-dwélling uhits themselves and inrpavéd areas that is
not necessarily desirable. It's not the mosteffi;ient layout
that could.have beén-designéd.

Q ‘The applicants applied for bonus densities.based on
innovation of designf In your opinion; would they quélify for

that?




llelements. Of course, in my view of PDH, the development plan

A The application cdhtained a requeét for, I believé
it was 38 dwelling uhits bonus based on an innovative'design.
I don't recall any éﬁidenée as to whét-specificaliy was innovaE1
but in nmy épihion thét specific request'ish't justified.

Q  Well, with regards to the master plan,,itself(.do
?ou ﬁéve an overall'ﬁoncluSion?. Does this‘comply completely
or is it mixed? |

A Well, the brdposal complies with’some elements of
the pian and not with others. 1It complies, fqr ihstanéey with

the density tabulations, but not with respéct to the design

MR. SYMANSKI: Thahk you.
QCROSSvEXAMINATION
BY MR. HAZEL:

0 Mr. Phillips, as I understanﬁ it, these are your
individual views being‘expressed and not_the result of any
determination of any part of the Fairfax County Government?

A These -~

Q Just answer "yes or no,"” and then we can eXpiaih'it;
A All righﬁ, yes.

0 These are your individual views?

A Right.

is an integral part of the zoning case that's under considerati¢n

LV




‘those numbers, don't they?
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Q  Thank ybu. wa, would you -- uhder your review of thg
master plan, this tract could be developed and be in‘conformify
with the master plan if it was gnder a R-12.5 develoPmeﬁt,
couldn't it? | |

A From the standpoint of density, yes;_ah&, of course,
from the stéhdpoint ofﬁneighborhood'design, it would remain to.
’éee wﬁat sbrt of deSign evolved.

0 | Now , without reference to the,sPecifics‘of tie plan, .
do you feel that it's béttef planning to dé?elop it under ﬁ
PDH coﬁcept,as this is propdsed under PDH,_theﬁ it Qo@ld be

ander R-12.5? I don't mean as this design.

A You're saying disregarding this'specific plan?
Q  Disregard this plan.
A As a general rule, development in PDI is always

preferable to development in a conventional category beacause
of the opportunities for innovation and variety there can be.
0 Now, with reference to the specific numbers of

neighborhood 5, either R-12.5 or PDl-~3, comply exactly with

A Now, the plan --
Q No. Just answer the question, and then you might
explain your answer. The numbers of page 47.

A R-~12.5 would definitely comply with the plan. PDii-3

R ——
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wodld, pfovided that the dweliing.type‘that was used and the
number of dwelling units thaﬁ were used was such that the
total popﬁlatibn for  the néighborhood, tﬁe 5,500 people,,which
is the Critical.factpr, would not be exceeded. |

0 Have you iboked atrthe'numbgrSgshown on this?

A, Yes, sir. vThe déta that I have indicaté_that there
are 3,458 people generated by this proposal,from a total of
5,500 leaves a total of 2,642 people for thé remainder of7£he
neighborhoqd,which leaves a gross popdlation of 16.4 people
per acre, which is_in ponformance‘éiﬁCethé overall density for
the neighborhood is ll.Q.

.Q All right, sir. You have no probleﬁ Qith the
numberé under either.PDH —;

A | ,No;‘noﬁ-With,thevnumbers, no, sir.

0 'Nowf you.indicated.a neighborhoodAceﬁter. I want to -
be sure I understand you éorrectly. That's arneighborhoo&
commercié;;shopping center?

A _. Right, with certain other amenities attached to it.

Q  Now, let me see‘if I’ﬁnderstand where you said that
that was originallymghown. Thét was originally'ﬁo be a |
shopping centef proﬁosed here; is that cor;ect?'

A Generally, yes,vsir; |

Q Essentially?-across the street énd just to the north

of the high school?




A I believe -- well, it's hard to say specifically.

The circle -- and.these centers were shown on the original ﬁapj
as circles which indicated that their'specific location wasn't
fixed -- the circle actually touches into four sides of the
intersection of the stream and the road.

Q So what you re saying is that rn order to complete

. /
the concept of nelghborhood 5 there should be somewhere within
that neighborhood, not necessarlly on thlo property, a ohopplng
Center; is. that correct?

A Well, the shopping center, 1teelf,vwould lie vholly
within one of the neighborhoods. The indication from the plan
-~ the final location‘is not specified in the plan,  but thf
implication is that nelghborhood 9,which is the nelghoornood
to the south of this particular tract, would be the location

for the center.

Q = Now, what you're saying is that somewhere in this
| y ying :

A - There ought to be a neighborhoodvcenter.
Q '.'But, it hasn't been spedified yet? |

A That's right. |

Q  Well then, how do you develop your pedestrian pathwayd
to it, your sidewalks and your access to it?

A Now, while the map does not specify a specific tract,

area the plan suggests there ought to be another shopping centet.
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it gives a general indication, and the implications on this
would ke that you would design pedestrian and vehicular access

going toward generally the southeast.

0 That could be added to this devélppment'plah, could
it not?
A Right. Now, under PDH, it would have to be done befor

the deVelopment plan were apprdved.r
.'Q S0 that could be cbrrécted in‘further.revisions of
the plan? B
A "Right. It would héve'to be done after public,hearing
by both the Commissibn and the Board.
Q All right; sir.

MR, HAZEL: ‘I.have no further qﬁe#tions, Your #Honor.

THE COURT:. Let‘mevask you a Qﬁestién, Ar. Phillips.

THE WITNESS: Yes, sir. |

THE COURT: Didvyou ﬁake ahy input into C~222vprior
to considerationlby the Board of Super&isors?

THE WITNESS: Sir, Whén that case was pending, I vas
working in the zoning office.’ My duties involved working
specifically on some caseé and generally on all of them.

THE COURT: So.what vou said here -toda.y that the

Board of Supervisors, when they considered this,October of 1971

did not have the ‘benefit of ybur'view?‘

(s
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THE WITNESS: Riéht. - Wow, some of my coﬁmenﬁs are
also contained in the staff report that they did haQe, bt
others weren't neceéSarily.

~ THE COURT{ And that staff reﬁbrt indicateéuthat
there are certain pfoblems, certain deficiencieé,-but ﬁﬁey‘are
|| not insurmbuntable?'

-THE WITNESS: Riéht. The staff report indicates a .
large number, many of them fairly sbecific or techhiéal, which
‘through redesign could bhe accommodated.

THE COURT: .And let me quote you a.stétemenﬁ-frbm_
page 67 of the minutes which, in fact, says: (Reading)

"I wouldzmake, Mr. Chairman, a motion to deny this

application based on the fact that the public facilities which

are needed to implement a PDH development do not exist in this

area at this time."

There is nbthing in regard‘té not meeting agy technic
PDH requirements or any other views on it.

-THE WITNESS: - That's right.

THE COURT: And on page 68, apparently one of the
members of the Board of Supervisofs would eﬁtirely disagree
with you because he says, "I like the design of the structure

and like the design of the community, but I think we have to
recognize here that this would be a‘prematgre-develOpment'in

this area."

o
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| Whereupon,

THE WITNESS: Yes, sir.

THE COURT: All right, sir.

Any furthef questiogs?-
'MR. HAZEL: . I have none, Your Honor.

THE COURT: Do you have any further §ﬁe$£ions?'
MR. SYMANSKI: None, Your Honor. |

THE-COURT: You may step down, sir.
(Wiﬁness excused.)

3

MR. SYMANSKI: Mr. Faulkner.

TOM FAULKNER
after having been.duly sworn, was examiﬁed and testifiéd upon
his oath aé follows:
DIRECT EXAMINATION
BY MR. SYMANSKI:
Q Would you state your name and address, p;eése?A
A | My name is Tom Faulkner, and I residé in Pairfax City,

Fairfax County.

Q  What is your address?.

A 3333 Willowcrest Drive, Fairfax.

Q What ié your eduCational background?

A - I have a bachelor of Civil Englneerlﬁg from Virqlnia

Military Instltute and masters degree in LlVll Engineering with

L LM R




emphasis in transportation planniné from Weét Virgiﬁia ﬁniveréi
MR. HAZEL: I would be pleased to stipulate if Mr.
Faulkner is being offeredlas avtranspo;tatioh éxpeft‘thit he is
an expert in that field. |
THE COURT: All right, sir.
Proceed. :
BY MR.. SYMANSKI:
0 Mr. Faulkner, did you at my :equesf.inSpect tﬁe
transportation network; particularly_the road system, from
a tranéportation point of view around the subject‘propeftY?
A ' Yes, I did. | |
Q - Did you personally inspect that system?
A I did.
0 Now, with reference to this. policy plan for the
Upper Potomac Plah; WOu1d you describé from your.inspectién the
facilities in the area? |
A Yes, sir. Of;coursé, this major road shown here is
‘Routé 7 which runs in sort of a'east~wésterly direction._.cémin
down from Route 7 is Dranesville Roéd which.is'228; Then you
have a'collector—type road, Sugérléhd_Run,‘that intersects
sort of at the northern portion of the property in question.
As in shoﬁn.in the plan, Dranesville Road has

deficiencies on it. We have a couple of bridges.that arc

v
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deficiént. Sugérland.Run Rbad is alnarrowvroad, winding road,‘-
which is - procéeding east on Sugafland Run Road vcu appfoac]
the ford before you Qet to Dranesyille Road. 'Sugarlahd Run
Road extends in a weéterly direction from Drénesvillé.noad as
a narrow, collectorﬁxoad, and‘then after the Loudoun.County
line, the road proceéds'west as a dirt road or gravél roéd.
vBésicaliy, this -- the conditions of these roads,
you might say that Rouﬁe 7 is a four-lane, divided rOad'and
présently the intersection there has left and right turn lanesf
so it's operating at a -- it's offering'avpretiy good ié?el of
service.

Dranesville Road, from its -- when it leaves the town

'0of Herndon and proceeds to Route 7 is a narrow road with no

shoulders, whatsoevei, énd offers some restriction to vehicles.

At the intersection of Sugarland Run Road and Dranes-
ville Road there has been an improvement, but this gives both
on Sugarland Run Road and on Dranesville Road -- but,vas y§u
can see the people out of the town of Herndon, anybody living
along Draneéville Road, basically, ohiy has two directiéns to
go. To the north, to go to points east and»west; and to the
south, to go to poihts east and west.

Q - I show you the comprehensivg plan, Exhibit 5. I

note there is a-symbol on the map at the intersection of




Routes 680 and 604. Can you identify.whe;e that is on the
map?

A 680 and.604, This map is being shown here.a§ real
lines. 1It's actually the intersection of.Sugarland Run Road
-and Stuart Road. It's an intersection that comes in at a Y.
Stuart Road comes into Sﬁgarland Run Road at an'obtusé angle,
an acute angle. |

Q What does that symbdl mean on the chaft?

A On the chart? That shows as being a deficient
intersection. In other words, it's é lihe at an awkward angle-
for traffic t01efficientlyvflow from Suéarland'Run Rbad onto
Stuart and vice versa. |

Q There has been'comment,'previous;y, on.a'Couple of
statements in the comprehensive plan. bne on page 27 at tﬁe
bottom}’ "The primary pﬁrpose of this survey was to estab;ish.
the obvious deficiencies in the existing street sysfem.”

On page 30, there is a sentence in fhe first para-
graph: "However,‘tréffic séfvice is hinimal in terms of:safety
and efficiency."

Now, what is your opinidh, taking fhe.subjeét propert
which is an X here and giving an'alﬁernaté'route of travel from

the subject site, what is your opinion as_the transportation

planner of the road system that exists?

e
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A Like I triéa‘to‘expléin iﬁ the begihnihg, Dranesville
Road as it leaves the town of llerndon, which is a four-lane,f
qndivided section up to the corporate limits of Herndon, -as you
go from the town"bf.Hérndon to Route 7.yodﬁhaﬁe no shoulders,
practically no shoulders, on a portion from Route 223 until
ﬁust before yoﬁ geﬁ to Sugarland Run. That road has avcoﬁple
of narrow bridges on it which, of course, is a Qaftey haéard,
cars running off thé road.

| Then, it's a fairly improved road. It's a 24~fodt
section with shoulders until just before:it.gets to tliis curve.
I'd say aboﬁt a quarter of a mile before you intersect Route 7. 
So that fairly adequately serves the traffic today, except for
no shoulders and narrow ditch lines and narrow pavemént.
The traffic in an east—west.direction off Dranes&ille.
Road 1is Sugarland Run Road. In the county on the éastern side
of Dranesville Road it offers very little service. As a matter
ofbfact, tﬁe ford there is almost impassable. VI wouldn't say
almost impassable. It's debatable whether you can make it
acrosé there.
The road from‘Sugarland Run Road and the road from

Dranesville as it goes towards Loudoun County is an improved
nine-foot-pavement which handles pretty adequately the traffic

on that road today. But as it leaves the county, just after it}
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leaves the county, it becomes.a gravel'road until it ﬁits the
develobmené in Sterling Park in Loudoun County. So, overall,
it offers a minimum level of service, I WOuld say.

Q - Traveling south from the subjeét project, there'wgs
testimony, I believg;by Mr. Payne, traveling $outh if yqﬁ
‘ wanted to get over to Stefling Park theré would be‘no‘problem
going through the town of Herndon. Do ybu'have aﬁy comméht.én
acceséibility in a westward direction to the street network
over‘in Loudoun County, using.the road south on Dranesville
Roaa? | |

A Well, that's a fairly general question in terms of:
okay, is“it adequate; is.itlinadequate? he circulation B
problems in Herndon are becominé greéter. -As'you can see, ﬁhis
loop road is designed to circulate traffié within the town of
Herndon and to allow movement around the town.

0 Is it completed?

A -It is not completed. 1It's been dedicated by.a develo
but it's not completed. vSo I wouldn't say thaﬁ it's an extra
good level of service that is provided southward through
Hefndon.

Q  In tranqurtatioﬁ planning, how_do you éonsidef.d
proposed project and its effect on the road system?

A Basically, transportation planning is looking at a




Sae

demand or traffic generation potential is satisfied by ecither

a combination of highway, transit or other type transportation

casted distribution factors. We'll assign this_to the nct-

land development plan, determining through examinihg the
patterns of land use, you look at the travel demand associated
with the land use. And, this travel demand is_estimated,

based on a traffic generation potential. And, this travel

networks.
>This.travél potential is estimated by looking at
what existing pétterns of land use'afe generaﬁing.- ip 6ther
words, fbr subdivision you would circie.around the'subdivisior_
you count‘the number of vehicles entering and leaving that
subdivision in a day.: That; generally} based on the number
of houses in that subdivision and other charaétefisficélof
the subdivision, YQu‘estimate'thévpotential.
| Through this, we do estimate potential land‘use.
We'll assign it to the network, based on éxisting and fofeQ
work, and test that against the capacity that a certain road-
way or transit syétem will afford.
Q- With regards to cars, how do vou form an Opinionv
with feéards to a certain numbef of houses in a projgct.ahd'
the road network, what number of trips?

A We count the number of houses and use a trip




~ hour along this road that it might be adequate. Are there

and I jﬁst prefer that he tell us what he concluded and not

generation factor. For instance, in town houses, I think

when this'plan was deVeldped we were using five, six and
seven trip genérétioﬁs per dwellingtunit:per ﬂay. The seven
is fof single~-family; six is for toanhouses; and five is‘Eof,
garden-type apartments'of high~ris¢sL

| Then, of‘cdurse, we-mﬁltiply that.by_the'numﬁer
of units, and weAassign it to:the road network. vThat, in-
'eSSencé, gives you an idea of existing travel pius'what i
prbposed'develOpmenﬁ:would have, the pétential.that th@f
proposed development would have. AYou can_meésure thét.againﬁh
what ﬁhié_highwéy facility;can sefvice.

VQ - Now, how many trips, did you determine hré's.f many
trips would be generated by this deve;opﬁenﬁ; usindlﬁhm
factors in '71?

A Yes, I did.

.Q_.' Approximately how many'would’that‘be?

A Approximately 6,000. 5,928 to be exact.

0] There has been some testimony as far as trips per

other'waYS of looking at it?

MR. HAZEL: This witness is ‘lr. Symanski's witness,

lead him in through the testimony that has been.




‘comprehenSive plan: " ~- traffic service is minimal in terms

THE COURT: All right Let's proc;ed Let him

relate what he has done, and how he relates the situation
that is in front of the Court.
BY MR. SYMANSKI:

Q  With reference to the statement on page 30 of the

of safety and efficiency.h What is your opinion, akinq
the proposed development, the road system which you havc
testified that you have inspected with regards to adequacy?

A Okay. 1In terms of existing —f.I explained that the
roadway there == Yyou have certain factors that determine levei
of service. And these factors are: with the pavement,
horizontal and vertical alignment, with thevshoulders. In
inventorying that roadway, it is providing a minimal service.
You have bridges that are .obstructing the flow_of traffic.
In other words, they are right up next to the pavement. You
have no shoulders oh sections of the road. So, it's offering
a miniﬁal level of service right now, based on these factors
that I have mentioned.

Q Based on the generation figures from this developmen

A - Based on the generation,factors of this development,
I find that it wocld combine with existing travel} ekistihg’

traffic, that Route'228 would have to be improved to a very

-




minimum of a two-lane road with adequate shoulders its entire

length, from Route 7 down to Herndon line.

Q Did'you determine whether the Route 223 was in the
VDH,xVirgihia Department‘of Highwaye' ten-year plen?

A‘. It_is_not in.VirginiavDepartment of HighwafS‘.teﬁ«'
year plaﬁ. |

Q There has been testiﬁony that'there would be a
widening,shown.on,the plah,of the section of road that passes

through the subject property. Now, how does that affect your5 |

‘opinion of the adequacy of service?

A For that section of road, it would definitely.

~bring it up to an adequate level of sefvice. But, you still
have sectlons of the road from where the 1mprovemcnts tuc

'nghway Department did in 1971, where it stops up to this

intersection, plus you have the sectlon of road from souLn
of this property down to the town of Herndon.

Q °  Now, didfyoﬁ‘canider in your study of this property
and in your consideration of the amount of traffic, did you
consiaer R-12.5 pfdpertyv—— any traffic ffom this R-12.5
property here?

A I did not include any other development than the

subject development.

MR. SYMANSKI: No further gquestions.




CROSS EXAMINATION

BY MR. HAZEL:

Q - Mr..Faulkher, was any of your rgpor£ included i
the staff report on the subﬁect applicatidn when it céme to
>the_Board in October of 1971?

| A .No, itiwasvnot..

Q . When were you requested to make this study which
you‘ve_testified-té today? | |

A Approximatelyva week énd~a half ago, sir.

Q So that thié ié a véry recent thing, and ia no-way
was a part of any of the zoning applicatiqn or any of the
zoning COnéiderationé?

A My work on that was now.

0 Now, Mr. Faulkher,;as I understand it, the_ievel of

service on 228 is adeguate today; is that correct?

A Yes.
Q And that is a state primary system road, ‘isn't it?
A~ Let me go back to that other gquestion. 1It's

adequate -~ yes, okay it's adequate.

Q This is a state primary road system, is it not?
A Yes.
0 And in the state primary system or in the state

system of roads, primary roads are generally given priority




'fa0111t1es map, this road is designated as a priority roae _

treatment by the state, are they-not? That's the reason

they are designated as primary, isn't it?
A Basically‘that's true, yes, sir.

Q Now, in the Upper Potomac Plan, on the community

to be 1mproved in the 1mmed1ate future, is it not? It has a

partlcular designation on tﬁat plan that says. inprove it as
soon as possible, doesn t it?

A Yes, sir.

Q And, in fact as part of that plan it was regquested
to the Highway Department that it be improved rapidly, wasnft
it? vThat was thejreason_it was so designated, wasn‘tvit?

A  ves.

Q  Now, uhderispecific defieiencies on page 31 of the
plan, if you will refer to them, they nqted as three
deficiencies, one of them Route 228 north of Herndon, right?

_A Yes. |

Q.. Now, since that plan was adopted in 1970, rn fact
the. quhway Department has made substantlal 1mprovements on
228 north of Herndon, haen 't it?

A They made an improvement, yes.

Q . They-rebuilt’the worst of the bridges,end they

acquired 160-foot right-of-way from Herﬁdon Junction down to




the north boundary of the property, didn't it?

A I'm not sure whether they iMproved‘the'worst'éf
the bridges, because I-didn'f see this other,bridgg,

Q Oh; you dian't see the bridge before?

A  - No, I didnfﬁ.- |

Q | But they~did make a subStantial improvement?

A Yes, they did.

Q And they did,in cbnjunction with the town-df Hérndon
widen thevrbadvﬁp'to the north boundary of'Heﬁqdon; didn't
they?‘ | |

A Yes. They participate in thoselfype;deveiopments.

0 'In othéf wordsg the road was widehed from Hernddnb
up.to the edgé of Ehevhigh schobl?

A Yes.

Q And nbfth theré was a considerable improvément
immediafély north ofrthe property?

A Yes;.from.Sugarland Run north. -

Q  And thevHighway Department does havé, f:om thé
north boundary up to the junction, l6b~foot_rigﬁt;of~Way,
doesn't it? |

A ~ Yes.,

Q B And-they have improved the iﬁterseqtion between
228 and Route_7'whiéh you now find to be adequate for,develop~

ment; is that correct?




‘don't have any problem with Route 7, itself.  That's an

coming off of Dranesville Road.
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A Ivdo not findvthatité be adequéte for deve;opmenﬁ.
Q But, it is a left—and-right-turn intersection?

A 'They»db have ieft-and—right—£urn lanesrthefe.'

Q Now, I.téké it from what you ééid initially, you

improved arterial road?

A Right;‘I do not, sir, except for extra traffic{

Q Which“is almost insignificéht compared to the't0£a1>'
level of'traffic'dﬂ Route 7, isn't it?

A ,;Not for tWo—lane, you know,_primary roads leadiﬁg'.
into another major road. It could becéme_a problem rathef’
fast. That's the réason I said minimum leVei of sefvice righﬁ
now. |

Q :Now,'Mr._Faulkner, if this road was iimproved to.
even a gdod, modern two-lane section,_and servicé rdads
installed on either side, it would be a substantial addition
to the traffic sifUationAin the a?ea. I mean, it would
imprdve it substantially, would it not? If the road was
impfovedvthe distance of the pfoperty?rb

A Sir, but’that would_impfove it on thg property;w
but aé far as -- the level of service has'to be measured at

the worst portion on that road, the worst link on that road.




170

0 The history of.road‘improvehents in the cduntyland
in the state, and»I'suspect in the world is:to improve thém
in segments.as there are reason§ to improve.them,fis.if not?

A . That's what we're trying ﬁo.get away from, “becausc
we wind up with thches of improvement and not realiy'looking

- at the total system.

0 But, that is the system that we're working with?
A Yes, that has been the system.
0 What you are saying is that this is not different

from our present system. It's just thét_you would like_to 
see_itviﬁprove? |

A Yes, sir.

-Q Now, Mr,. ?aulkner, is there any proﬁfam availabie'
in either the state or the county to gd in ahead of a zoning
or a hiht of a development-précess and briné’this road to
its desired level of service?

| . MR. SYMANSKI: ObjectionJYour-Honor. ‘It?s Leyond
the scope of the direct. | |
| THE COURT: .No. 'I'll have to let him answervﬁhat.
That's.one of the questions I want to know, tco.
- THE WITNESS: Yes, I think there is a tool for this.
BY Mﬁ. HAZEL:

Q "But, is there a program?

B R 1 it a 231 4 ¥ B T
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A 1 ll have to say. that the funds available now can

barely take care of ex1st1ng Jef1c1ent1es, and I don't think

it could possibly take care of the existing deficieﬁcies.
The development has gotten far ahead of the

transportation system in the county and- other

areas.

Q ‘Do you think it's reasonable to.anticipate‘that tho

road leVels will ever be improved? I say ever, say,‘ln the

next flve years that road levels w1ll be routlnely oLouguL
to an optimum level prlor to developmcnt’

A In mind, I have measures thatvare -~

Q I'm just asking you if you think that's reasonable?

A

I'11 have to say with the past trends, it's not

very reasonable.

Q  We have to really do the best we can with the

resources available, don't we?

A . That's what we're trying, yes.

najor metropolid

Q - And the resources go to the arcas which are heavily

traveled first, rlght°
A Yes,

Q And then secondly, as developments like this occur,

they, the developer) pays for whatever he can through the

site and the roads on the site, and then, third, the state
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~comes and fills in the links as they can, isn't that about

right?
-A  : That;; re;lly”ih vibiation‘of staging of plans.
Q : But, thaﬁ's:what hapﬁens.
A ‘_ Thatfq whqt has happeﬁed. Thét;s‘what happéned in

the past, and that'é‘the reason we have so many problems.ink

the county today.

Q' And.in.this‘pafticula: case; you have a ﬁnique and
moré desirable sitﬁatibn in that when fhe mastef-plan was
édopted,.the County.Boapd in adopting it, highlighted this
particular road, and éince that the state has déne. soﬁe
improvements,'hasn't it?. |

A. ~ Yes, thé;‘have.

Q Thank ydua

MR. HAZEL: I have no‘furthéf questions.
: THEVCOURT: Ahy further quesfiéns.
 MR. symAﬁsKI: Yes. |
| REDIRECT EXAMINATION
BY MR. SYMANSKI:

Q The‘interseciion of Dranesville Road and Route 7

was mentioned. In your opinion, what effect would the extra

traffic on Dranesville Road have on that intersection with

regards to level of service?
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A I would say that that intersection would not.operate

efficientiy'without a signal.
" MR. HAZEL: You mean a traffic light?_
KTHE'WITNESS: Trafficvlight, ves.
MR. SYMANSKI: No fartler questions.
THE.CCURT; All right. You may step down,‘sir.
We'll take about aifivefminute reoeSS.
(Withees excﬁsed.):
(Short recese.) | |
THE COURT: Call your'next witness.
 MR. SYMANSKI: Mr. Pammell.
thereupon, |

JAMES PAMMEL:-

having been previously sworn, was exanined and testified

further as follows:
DIRECT EXAMINATION _

BY MR. SYMANSKI:

Q Mr. Pammel,'theSe zoning applications, C-377 and

C-378 referred to yesterday, with regards to those, when the

Board heard these applications, what was the position of the.

staff with regards to reVieWing these applications

A The staff had comnletely reVieweQ the applications,'

reviewed the development plan, and the staff did have a report




~review, and itvwas~ffom that infdrmation and other that the

applications, deferring them until, my recollection is, July.

194 |

on the devéLoPment plan even though it was not shown in the
staff report. And, contrary to what Mr. Hendrickson had
indicated that he thought his section was still reviewing

the development plan, they had in fact completed the written

[44]

staff did recommend not only the 2oning applications themselvd
but also the development plan.
Q And has the Board had hearings on these-appliqatiohs?

A Yes, the Board has.

Q What did the Board do with regards to these
applications?
A  The Board_deferred action. Of'course, these

hearings were held the first part of the year. The Board
deferred action for three months, and just within the last

several weeks, the Board has taken a further action on the

Q So these applications have not been granted by the .

Board, is that correct?

A That is correct.
0 Now, why did the Board defer these applications?
. A The Board was quite'concerned with the impact of

2 substantial rezoning. In this case, two applications where

[

it did constitute a large land area. Their kasic concerns wer
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-did schedule these_fo: final consideration.

the public facilities requirements to these sites?

category. They arevhot providing them. They are in the

. s

in the areas of transportation,vphasing of development and
public facilities. And, the Board did ask the staff,_direct
the staff, to look further into these three major issues -

and be prepared to have a report at such time as the Board

Q So,,iérit a correct statement to say that these were

deferred partially on the basis of concern by the Board about

A Yes.
0 Now, yesterday I believe you stated that Reston was |

a unique ‘situation? |

A That is.¢orre¢t, i did;

Q Histoficaily, why is'it or Whyxwas,itlé:unique:
sifuatibn? o | |

Av Well, basiéally.Reston'is a new town, and it is

totally unique, unlike any other subdivision or basically
a land development in that county. That it has provided
within,or'internally:a great number of public facilities

that ordinarily would not be found in a conventional zoning

process,'thrbugh avjoint effort with the Virginia Départment
of Highways,'and in ‘some instances they are attenpting to make

facilities available. I speak’specifiéally of the road




‘network within Reston. Most of that‘has'béen;déVelépea'by V

“underway. They are presently édhtributing towards the

-Road.J'Thét's just some of the vdrious facilities that Reston

~conventional development in the county.

~elementary school sites as the county has designated awnéed

Virginia Polytechnic Institute, which, incidentally haéfa
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the Gulf-Reston Corporation,to the standards_that wére.

adopted by the Department of Hiéhways as this project was
construction of a ramp at Reston Avenue and the Airport Accesg

is participating ih:and'providing. As. I indicated, we don't

normally get these types of facilities from the Sténdard,
Reston also provides,an'intermediate school. and

for.thém,

Q Is Reston in the pianniné'fieid and ZOning).too?
Is Restohvéonsidered unique in any-dther way?‘-Foruéxémple(
as a'leafniﬁg tool? |

A Oh, yes, no question abdut that. Peopléygome,from,
I would say, worldwide come tp‘Fai;fax'County‘pa;ticula?ly-°.

to see Reston. There is considerable‘qonféétAﬁadékﬁith”théﬂ<'75

Reston Center to learn more about Reston.
V.P.I schedules lectures periodically with experts.
in the field of hew-town planning, and Reston is USed_as a

model guide, as a prototype. So, it is studied by people




not only within our own country, but internationally.

0 With regérdsvto the déveloPment plan - well, ;#'s
part of the PDH¥Conéépt innq§ation?. |

A | Yes.

0 'What is your 6pinion of tﬁis de&elopmént Qlan‘with
regards to.innovation?; |

MR. HAZEL: If Your Honér.pléaée, I'though£ ng'
covered all this yesterday with the éaﬁe‘ﬁitnessr

.MR.-SYMANékI: four Honér, 1 ddnit think T askéd‘~—~

- THE COURT: Go ahead. 1I'll let youvpro¢eéd.

THE WITNESS: From our'review'bf'the plan when we
looked ét it, it waé our consénsus'thaﬁfthe ﬁlan cogld'havé'_-
been mpre.innovati§e..

BY MR. SYMANSKI:

Q. Now, have you familiarized yqutsélf'with the popula--
tion figureé and hdusing unit figures in the_Herﬁdon_aréa?

A Yes, I have.

0 in youf'opinioﬁ, what’effect will the granting of
thié applicafion have on this area with regérds to 90pulation
and increased housing? ‘

A Well, there is goiﬁg‘to be a subshéntial impact in
our review of the'situation as it exists today in the Herndon

area. There is presently a population that is either existing
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‘or is what we refer to in the pipeline as a committed housing

‘that will generate a population of 19,625 people. That is

Herndon itself; EVéntually we would inclpde the prbperty'to
the north, including Hiddenbrook, as well és the property
immediately‘to the southwest between the_ACcess Road énd the
Lerndon town limité.w

'Now, in projecting the pOpulation'—— iet me correct

that. I did not include Hiddenbrook. I included tlie populatig

within the town and the population in the southwestern quadrant.

Now, including the project in the immediate vicinity

that would be c-222, Hiddenbrook developmént and the Clinch

propefty, we will generate an additional population of 7,000 -

peOple. 7,000 people to top off ‘a population of 19,625 amountsd

to a.37 percent increase in population, and this was the yery'
base and foundatipn,for my point‘yesterday; that I tried to
emphasize that perhaps our faéilities, if ydu‘stretch it,
might'be'adequaﬁe for population within the area today; but[

certainly by increasing the population by better than a third,

we would have serious problems. There's no question about it..

Q- Now, within this opinion, did vou include any other
zoning applications'which may be in this area or possibly in
litigation?

A No.

PR T o




MR. SYMANSKI: No further questions,

CROSS EXAMINATION

BY MR. HAZEL:

Q Mr. Pémmelf, héw large is.Reston in termé of acres?
A Resﬁon is a littlé over 7,000, |

Q How many people live there now?

A I;m not sure of the exact figure right now. I think

it's somewhere in the neighborhcod of 25,000.

Q  25,000. And.how_many doesvthe county and the Reston"
management plan to have there?

A The popuiation is planned:for Reston sonewhere
between 72,000 and 78,000. |

0 Mr. Pammell, in terms of proportion, Reston isn't
providing anything more than deve10pers hefe are providing,

are they?

A In terms of --
Q This is a minuscule planned community?
A - Except that I think Reston is making significant

advances in the solving-of transportation problems within
their immediate area.
Q You say that they built the roads in the Reston area?

A That is correct.

Q We'll build roads in this area, won't we? wWe'll




improve those roads?

A Yes.

Q  So, in effect, all the same concepts apply, all the
~same devélopment réqﬁirements{of the cbunty-apply to this
applidation as théy do to Reséon, don't they? |

A There would bhe significant improvements made by
both parties. I wouldn't deny that.

Q Ours are not as dramatic because we are minuscule'

as compared to Reston?

A They are not as'dramétic, tﬁat is correct.

Q | Buf; they are solid improvements, all invaccord with
the plan?

A That would be correct, yes.

Q«'. Now,‘therevis no populatioﬁ increase suggested ih

this application which is a surprise under the plan, is therc?

A No.

Q It's exacﬁly What>the plan anticipated?_

A The plan anticipatéd that atlsoﬁe point in time.
0 l  And that point is notndefiﬁed, anﬁ it's been

adopted now about three years, and it's not a surprise, is it?
A You are correct in the point it's not defined; that's
right.

MR. HAZEL: I have no further questions.




THE}COURf: Mr. Pammel’, how mény PDH zones arc
there in this‘wésterﬁ part of Fairfax—County, if'you knéw
offhand. |

“THE WiTNEéS: There have been several, bat thcy}have
all been, like there Wés,oné that was aﬁended; C—164, and to
the best of my khdwleage; outside of one in Centreville
which ;é pending_fight,now and has not keen acted upon, T
think that édnstituteévthe ones in the western part‘of the
county,'at'leasﬁ to my immediate recollection. ﬁow; five
ninutes or so from now‘I might think of énother one;

THE COURT: I'understand. Now, you give éome-
positibn to the uniqueness of Reston. Does this PDH'zoning,
the innovativenéss of it, does this alsoc have certain unique¥
,nessfabout it that ﬁight attract the same interest as Reston
does?

'THE WIfNESS: Of course, PDH is on a much'Smaller‘
scale. | | |

THE COURT: I understand that.

THE WITNESS: I thiﬁk Reston baSicaily is unique
because most of youf people'in the field of planning are
lqoking for diffefent solutions to thé Whole'problem éf urban
development and the_environmental-cohcerns;;keys of pollution,

and everything else, and if you can get this ‘into a new town,
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Proﬁide all the basic facilities for them.iﬁzthe new'toﬁn and
‘hopefuliy get them tb'work in the new town, possibly we‘havev_
made'great strides in solving a lot of YOﬁr pfoblems. |
lﬁeston is looked at in that vein. At least by‘most‘
the experts in this country, aélwell as the foreigners wﬁo
come here to'study new towns} PDH is inhovativé iﬁ that it
offers the opportunity by.the'developer on a smalier scale
to do ‘some interesting ideas in déveloPing concepﬁs énd
design. It's got flexibility. The people can work and.cOme
up with‘differenﬁ teghhiqdés of land develdpment.‘
'THE CbﬁRT: ‘All right. You may step down, sir.
(Witness Steps aside.)

»MR. SYMANSKI: That is our Case,‘Youf Honqr..

THE COURT: Do you have any rebdttal evidenéé'you
wish to foer Mr. Hazel? |

MR. HAZEL: No, I do not.

THE COURT: 'Allvright, sir. Db you have ény argumeny
you wish to make? | | .

MR. HAZEL: If Your Honor please, I'm gding'ﬁo be
very brief ébout the facts. The facts, the'whole argument,x
Your Hdnor has heard me argue in at léast_one case in the last
two weeks, and I wouid really reiﬁerate that samé aréumgnf,

In terms of facts, we have had about a day and a




hdlf,_énd'l think both cognsel have pretty well afgued the
case as.we,wént. | . | |

There is absélutely, as our posiﬁion, not a shred
of evidence of substance to sustain the denialvéf this applica-
tion on the ground for which it was alleged to be denied. I
think it is only féir,'and, in fact, established by the
conclusive weight of- the evidence that thére was no reaL
consideration of thé development plan as a problem in the
denial. A member of the Board making thé dénial motion'said
it was dénied as'premature.

There were statements by the membérs of the Baard
on »oth sides of theimdte, a five-to-three vOte; that it was
attractive, that it Wwas innovative, but still prémature.

Now, in tﬁét regard, I thinﬁ the comments of Mr.
“ajer and Mr. Miller are extremely important in pdtting'this
whole thing_in context, and that is:

~"yYou get the master plaﬁ, ahd ﬁhen the citizens come
want - _ |
in and say, no, they don'tathe master plan confc;med-to. Yet
they are the first ones in if a developer comes forward with
an application that is not in conformit? with the.master plan -
and this is on page 70.

Mr. Majer said, "We have been encouraging the use

of PDH. We wanted to get that as a zoning tool and provide
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a variety of housing in the county and provide good development

with open space and amenities, and so forth and so on.Here we

have another application which is in conformity with the masteﬁv

‘plan, the land use. The applicant has in good faith proceeded
to undertake a development which is frankly to me a very
interesting development. I think there may be questions with

respect to the development plan and details that need‘workinge

out, but we are continuously turning down these PDH applications

on the basis that you get the master plan and then the citizeng"

oppose it, and then we say it's premature. In fact, what
happened here is zqning was denied on gfounds qompleﬁely
unrelated to the deVelopment plan.

We are not'asking Your Honor te-approve this PDH-3
zoning as a basic zoningf We are merely asking this Court to
hold that our RE-1 zoning is in.errer'and place the Board on
terms to_recensider the zoning of this'properfy. |

Now, in connection with the evidence or in relation

to the evidence, really you have here an urban- "center.

It has all been conceded. I can't find anything the staff

position to specifically support a denial baseéd. on the public

facilities.

The only thing that was mentioned in the Board's

report or in the Board's minutes was something abqut“Route'7
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s
and soﬁething‘aboutva ford over Sugarland Run Road. ‘Sﬁgarland
Run férd is not even a part-of the case. The Route 7 alléga—
tion or comment, soft of a chemical commeht by Mrs. Bradley, -
hasn't been supported by any evidence at all. So.I think that
the record is comélétely withoﬁt evidence to support a denial
of this baséd on pﬁblic facilities.
There have been a lot of intuitive éomhents about

public facilities,,buﬁ none that really establish'anythinq,_
and I think they a:é oﬁ a very narrow ground of whetﬁer this

is debatable. There is really nothing to debate, because - there

is no credible evidenée'to debate.

Now, going.to the other side of‘my case. I have two

major areas of discrimination. I alleged discrimination on a

‘private basis of this property and as a landowner. And, I

think it'é obvious that the Clinch case was zdned, the Restonv‘
cases beihg_recqmmended, other cases‘ih other parts of the
county in conformity with the master plan aré being éranted,
and yet this case is.being turned down when everything about
it goes fdr thevéase.' |

| The other, and I guess in thé pUblic'intergst area
of discrimination, is an invidious typé of discrimination that
we are seeing more and_more, and that is a dis¢rimina£ion in

oroviding the very Ehing that this Board and the prior Board
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talked the ﬁost aboﬁt, and that is a flexible fangeAqf housing;

There is in the record of thisvcase uncontested,
without a parcél ofbevidence to contrédict it, evidence that
there is éxisfing ih.Fairfax County today a critiéalvéhcrtage.
of land zoned forvwhat has been described as urbah:density
dévelopméht on smali.lbts, lots less than one aéreg abéqluteiy
uncontradicfed. Astdnishing facts, 95 or 96 gercent_of the
zoned lah& in this planning-dist:ict's vacant land is zbnéd
in RE-1 ér larger lots which would requiré expensive houses.

I think it was 3.6 percent is all the lénd‘tﬁ§t~is left in
this entire planning district fér small lot.urbah densiﬁy,r
urban development.

Mr. Payne described in great détail, and I”think
very thofbughly, thé whole'cqncépt of planniﬁg in Fairfax
County. Using his Qatershed map; he pointedbqut that the
county is trying to pfeserve areas for open space(‘and that theg
areas wﬁere Yqucan-even hope to build under any planning
concept-are limited tb the Pohick, soﬁé areas around Centreviii
and the subjecﬁ area, and.that is the entire qonceﬁtual approac
to where ufban density is developinq..

And, this is right in accord with that. I think

that this case presents a 25-year update of the Carper case.

Mr. Symanski, yestefday, raised intention. Well, there have be¢n

h




against the town of Shaw, Missiséibpi, which was a recent
case that concerned the problem of discrimination in the:

 improvements provided by a municipality.

“but the same principles apply regardless, whethér'it's more

street lights or the sewer they need or the opportunity to
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a lot of developments on intent, and I would preseht for the

Court's consideration a Federal case on improvements. Hawkins

In this case, it was‘the'matters of fire hydrants)

sewer and basic improvements. It was a civil rights case,

bhuy hoﬁsing at lowet costs.

feople are, Ibthink, clearly in the law today
recoqnized not to-be the subieqt of econémic discfimin;tion.
And, in thﬁt case the Court of Appeals séid:

"It may be argued thatveven thoughbthisvcourt has
Adequate standards to détermine fairly that muhicipal services
have been allpéated in a discrimiﬁatory manner, the correction
of this problem iS'hot'a judicial functién. ‘We disagree. The
separation of pOwers‘principie assumes thaﬁ we have a s?stem of
checks and balances. |

in Madisonian term#, each depértment or power center
is to éct agbabcurb~on other departmenté or.centers. Indeed,
'unless these.departments be so far éonnected and biended, asi

to give to each a constitutional control over the others, the




degree of separatlon which the max1m requlres as eqsentlal to

a free government, can never in practlce be dulvy nalntalned
Utilizing the power vested in this court to check an abuse of
state or mun1c1pal powerlls, ‘in effect, con51stent with'the
separation of powers_principle." |

The Court rnled.in that Case there was clearly
discrimination, that the fact of 1ntent had absolutely nothlnq
to do with'this. It was, in fact, expected And I offer'
that I suggest that the ev1dence without contradlctlon shows
that in Falrfax County today.

It is well nigh 1mposslble to ant1c1pate that
constructlon of 51ngle famlly homes or any homes can be
accompllshed in less that the $50 000 price ranqe at the .
den31t1es that we have here now.

The Shaw case is also the subject of a memorandum
of opinion 1n an order that 1nvolved Falrfax County by Judge
Bryan; and in thls, the county ralsed ‘the very thlnq that
Mr. Symansk1 raised yesterday, which is intent.

. The Court held that the facts snow that intent is.
absolutely.irre;evantr If proved, tne disparities of'themselve.
and without proof of improper motivation or intent, WOuld._

{

establish a prima facie case of ‘racial discrimination in

violation of the Constitution.. Now, I would concedethat case
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is based on a black and whlte concept but l think dlStrlmlna—
tion doesn t necessarlly involve black and whlte contepts..

The Carper case,'a}pioneer case in this area;‘Il
think really started“the ball rolling ln3the direction of
restraints upon mun1c1pa11ty zonlnq,.because thev looked at
that as a way to solve thelr problems. I have a.copy here of
the Carper case for the Court. |

There-are.in the Carper case so many similarities'

between that situation and the one today. The Carper’ca’

today. | It went on to say that there was a demand for houaes
to be built on land.of less than one or two acres, and the
effect of the Freehill amendment has been to prevent use of
the land for subd1v151on development in the western area. The
effect of what we're d01ng rlght here is to prevent the
development on landvof lessvthan one and two acres. :That's
exactly what it is. |

In the Carper case, the County Board's expert on .
flnances conceded the f1nanc1a1 condltlon of the county could
be 1mproved and corrected by 1mp051ng hlcher taxes, and that
it was admltted by w1tnesses for the County Board that the
ordlnance was des1gned to limit commerc1a1 and re51dent1al

develonment of the western area.
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‘Well, I wasvastohished in this case.r We don't evenp
have to prove discrimination. Mr., Pammell uncontradicted,
says that the eounty, as a matter of pollcy, is'discrimihatinq
against other areas "in favor of Reston. That eertainly is
dlscrlmlnatlon at 1ts grossest | As a matter of fact it's so
obvious and it wag so startllnq that I don t even know how to
address the matter because the county is apparently defending
that p051t10n as good’ That we are certalnly dlscrlmanatlnq
aoalnst others 1n favor of Reston. |

| Now, in paragraph two at the bottom of paqe 660
there are two pr1n01ples stated by the learned trial Judqe
"The purpose of zoning is 1n.qeneral two-fold: to
'preserve the ex1st1ng character of an‘area by excludlnq
pre3ud1c1al uses." Certalnly, there 1slnoth1nq prejudlclal
about this. | |

Secohdly, M to provide For the develooment of the
several areas in a manner consistent w1th the uses for whlch
they are sulted

Every parcel of teStimony, 1nclud1ng.the statementc
of the Board of Superv1sor members as thev voted on the case,
indicates that this is sultable for thls development .

.' And flnally "the regulatlons should be related to -

the character of the dlStrlCt whlch thev affect; and should be
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designed to serve the welfare of those wh0»qwn and occupy
land injthose'districts." "On the ne#t page, the Board went
along and said: "The'County Board conﬁends_that‘the general
economic effect on-thé county'sbhavinq:to furﬁish police aﬁd'
fire protection, thé construction and5méintenance of public
schools, and other‘public conveniences shquld be.considered
in determiniﬁg the'reasonableness.df the ordinance." They
indicate a case,rin'support of this conﬁentioh, a.Massachusettq
case, which saia, "--the economic effect could be céﬂsidered ag
more or less incidental.ﬁ |

But, the Court went on to say_iﬁ'Carper: "A zoning
by-law cannot be adopted for the purposé ofbsetting up a
barrier against the<inf1ux of thrifty and respectable citizens
who desire ﬁo.live there and who are able and willing to erect

upon . - , .
homes upon lots,which fair and reasonable restrictions have

been imposed nor for the purpose of pfotecting the larqge estatds

that are élready located in the district." The county must -
aqree.that ﬁherevis sim?ly not enough land to accommodate the
people thaf-want to live here. |

The Court concluded in the closing'paragraphs, and
I think this is the key on which I wouid close, "The mere

power to enact an ordinance such as the one here involved does

not carry with it the right arbitrarily or capriciously to




deprive a person of the legitimate use of his property."

Now, Your Honor has offered several opinions thcﬁ
point‘ogt that a man has a fight to nse his prOperty. He has -
a perfectly legitimate right, and that cannot be denied ae
long as the public is not adversely affected .There is no‘

ev1dence in the case that the public is qung to be adverselv

affected by the granting of the zoning, and, in fact there is

uncontradicted evidence that the public is gOinq to benefit
by the qranting of the zoning.

I have a number of other cases, cases out of Penn;'
sylvania and New Jersey, that point out that you'oannot by
restrictive'zoning make it impossible for people to live, to
enter an.area,and to find fespeotable housing.

Now, Your.Honor} I'havevthought much about this ceee»
in the past two or three days and the past_several months. If
we were, in this'case, claiming in breach of the master plan
.that ne should have 20 units, that we should have 50 units
or even 10 units, you know, we might have a different kind of
case. But, as I sit here and_think how fer the zoning process
has heen distorted since Euclid versus Ambler,and West Brothers
Brick, down thfough:Carper,' We are here tryving to fighit our
way home.with 2.5 or 3 units an acre with the uncontradicted

testimony that the area is needed to build housing to provide
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_places.for people to live, and the Coﬁnty Board is sitting
here defending on the basis that we caﬁ‘t'appﬁrently afford to
ao it, and this is évcounty reputed, ’nafionwide; wdrldWide,‘
to have high affluence, a budget in evidenée of $125,000,000.
for schoqls alone, $3,0Q0,000 and some for librarieé, $5,000,00
‘for fire and $6,000,000 for poiiée; .And,-they say here in
this area,which they have planned for 15 years for thié
use;thét somehow thése services cannot be provided.

I think the case is really obvious on its facts. I
do appreciate Your Honor's attention for the two days. I'm
sorry if we dragged it out.

THE.COU§T;‘ All right, Mr. Syﬁénskif

MR. SYMANSKI: Mr. Hazel has referred to many actiﬁns
of_thé preSeﬁt Board; For instance, Reston here. And, I'd
like .to point out that this Board has been consistent, especial
in thié.area. Iﬁ tried to reserve the decision on Clinch,
baséd on public facilities. Mr.. Pammel has just téstified
with reqafdn to this Reston argument that Mr. Hazel has made
SO muqh-of that these applications were deferred'on ohe of the
plans basic policies;which was public facilitiés._ The Boatd
was concerned about pubiicvfacilities. |

Whether ﬁhe Board's decision is wiSe.ffom é land

use planning point of view I don't think is the issue here.




The issue is whether their decision can be backed up with

facts so that it‘g‘fairly debatéble. I think planners and 
‘Zoners will disagfee on a lot of things, but the voters of
Fairfax Couhty.havebput fheée'people in office.. I'think'that's
the Democratic pfocéss, ahd a boom-ér*bust growth 1I'm hof
defending. | | |

THE COURT: Are you reconéiling Clinch with this, 
with the same Boa#d? The samé Board that'zoned Clinch-denied
this one.

MR. SYMANSKI: Mr. Pammell, Your Honor, has said
that was a mistake. |

THE CQURT: They are not bound by his mistakes.

MR. SYMANSKI: Your Honor, if we are bound by a
mistake, if we cén'tvtry to correct a mistake, then the whole
couﬁty will go. There will be no differencevbetween any of
this area if this case is determined by Clinch, which we have
v fepreéented to be a mistake. We havé admitted we think it
was a miétake. Then on that‘basis, every piece_of property.
out here will not be_cbnsidéred.v

THE COURT£ Do you think that Board considered it was
a mist&ke?

" MR. SYMANSKI: Well,.Your_Honof, all I-can say is

the staff repdrt was in affirmance,and I assume the Board to
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some extent relles on the staff renort '~ The staff has changed
its ' mind. Mr. Pammel has eXplalned the fact that it was a |
mistake.

THE COURT: Well, Mr. Pammellrecommended it'for a
greater density. | | | | |

" MR, SYMANSRI:h That is.correct and that doara

wouldn' t accept that recommendatlon and tried to downqrade it

back to RE-1, sir. I don t think anybodv would contend that

a Board never makes a mlstake, but we're defendinq this

piece of property with regards to the facilities involved and
the questlons brought up. And, that S another p01nt I don't
think 1t S a matter of law that the Court should or can ~-

THE COURT- Well I've already ruled in the record
on the Clinch case, . and in reqard to the alleged mlstake,
such a turn of consequences that in fact have SO come to a
uowngradlng of it 1s what it was.

MR. SYMANSKI: vMistake as a matter of law, mistake
as avmatter of iand planning, four Honor. I think you ruled
as a matter of law that “there has to be a mistake or a
chanqe in c1rcumstances, ‘is that correct?

THE COURT& That's right.

MR. SYMANSKI: Well, as I understand it, a mistake

under those circumstances would be, for instance, whether a




196

sewer line existed on thisvprepertv If thev thought - thoro
was a sewer llne and it turned out there was not, the mistake
would be a matter which Your Honor would allow them to change
their mind; but, a mistake in land use planning'or'policiee'is
a different things from that. |

THE coﬁﬁi: Well, an alleqed_mistake'in the staff
report is not of such Significance to merit a change'in-zohinq.

MR, SYMANQKI: Well, Your Honor, a mistake, As T
understand it under YOﬁr ruling,»would be, for example, if the
Board of SUpervisorsvthought a sewer'ef

THE COUkT: There was no such con51xeratlon as that.

MR SYMANSKI. As an example,:that would be a ﬁistake
upon whlch a change would be allowed but a mlstake in land
use policv would not be. That's a mlstake as a matter of law,
as l understahd You:zﬁqnor s ruling. |

THE COURT: All right, sir. Go ahead.

MR. SYMANSKISI I think it's very imbortaht here.
There has heen referehce several times'td what the Board says
in the record as thelr grounds for denylnqvthls. I really
don t think as a matter of law we can be restricted to that.
I don't think, for example, there may have been a flreman of
25 years on the Board of Supervisors who of hlS own knowledqge

knew about fire requlrements and based his vote partially.on




fire requirements; but‘he‘didn‘t put it on the record.
Blankenship says that bad reasons can maLe qgood law And,

_thc facts, not whether the Board of Superv1sors -~ for

'state his reasons.

" but they should be con51dered -
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I'm just trying to say that . -- I think that
the questlon is whether we can back up those decisions with

example, each member-sat there for 20 minutes and put domn
every single consideration he had with regards to his vote on
this application,- I would like to emphasize that I don't
thinh we can be reStricted.to exactly what each'Bdard membér

said. I think 1t 'S probable ‘that each Board member did not

1'd like to-quichly review somezof the facts we
have.brouqhtout here'and facts that are'in'evidencev' First i
of all,vthis is a PDH ordinance,‘and there.is a special
section in our Code,<30—15'ahout requirements.

Now, aqaln, ‘the appllcants have gotten bonuses Theg

law wasn' t the maln advantage of freedom, but now they re

contendlng that. they should not be con51dered undcr 30-15,

THE_COQRT: Well, you're not contendlng that the
Board denied the appllcatlon that the so-called deve10pnen*

plan had to be flnallzed°

MR, SYMANSKI; Your Honor, I can't pretend to
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represent why each member of‘the Board votcd the wav that he
did. I don't think you re requlred to sit down and eay, ayee_
or nays ~- but I don t th1nk they are requlred to say: my
considerations were X _Y and Z. I can't reoresent ‘whether
they did or not; and that's my point.

I don t think we can in this courtroom be res tricted
'.to that. T thlnk the county is allowed to 1ntroauce evidence
under the law and under the facts which back up their dec131ons.
If Mrs. Bradley sald -- or whoever it was -- publlc fac111t1ee.
It may have been another supervisor voted along with her for
entirely different reasons, but he was in -agreement.

THE COURT: Well I aqree w1th you there, pxesumlnq,
of course, that it's valid --

 MR. SYMANSKI: Right.

THE COURT---Untll they can produce by a preponderance
of clear evidence any of thlS arbltrary or capricious and un-
reasonbleness. At this point it shifts then to show what they
did was not reasonahle and.not arbitrary. |

"MR. SYMANSKI:' That's correct,_Your Honor, and one
consideration in that is the fact that the development plan
under the ordlnance is what the Board of Supervisors ruleu
on, and if that was deflclent, I'm only saying that we can't

be excluded from considering that development plan under our




ordinance. I m Just saylng it may have been that one of the

”Board members didn't like ‘the 14 unlts in the flood plain,

that one member of the Board oF Superv1sors may have said:

My God they did a horrible job on that plan.

Under the staff report there were a lot of deficiencies. All

f this proof that
we are trying to offer.,

THE COURT: all right.

Do you have additional

Argument you wish to make?

MR. SYMANSKI: Yes, I do.

out the state Code, 15.1- 427, Mr. Hazel also has made much of

the fact that other schools are crowded, other roads are'

conjested, there's a Sewer problem everywhere. But, 15.1-427

says, and I think it'sg important to the future. This chapter

is 1ntended to encouraqe local governments to improve publlc

facilities, health, safety, general welfare, etcetera.

That's telling the Board of Supervisors to try.to_

make things better. You see a crowded scnool somewhere else;

let's make 1t better the next tlme.
Under transportatlon there is a PDH standard that

access to and from the proposed development is adequate to

.
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and

I can't be sure.

Again, I'd like to point




handle existing traffic and traffic to be generated. And,

Mt.aFaulkner who is in the record as a t:ahSportation expert
has said, in his opinion, it's not adequate;»it's minimalvin
parts. Granted, ttey're going to lmpreVe it, butvthat is
not what the stendatd ;é in the ordinance. I_mean_the com-~
prehensive plan. |

Safety and'efficiencY in my opinion is not only
how wide it is, but ﬁhethe: it's cur&y, whether there is a
fofd in one place,;not:just on 228 but in:the»system around
here. |

He also testified'that the junction'at ZZé and
Route 7 would become hazardous.. I belleve he sa1d ,omethlnq
to the effect that when the traffic qenerated by this develOp—
ment came into effect -- Nnow, the comprehensive plan, aqaln,.
page 30 says: from a review of thlS area whlch has had some
minor improvements, the network islminimal in tefms.of sefety
and efficiency.

| I’ d like to note the verbatlm page 39 a 01tlzen

from Great Falls stated fear of more commuter traffic in the
Great Falls area whlch was already excessive. The SLaff
reportg-—there are éuotes in there from Loudoun County that
they worried about;trafflc generation.

I would like to cite a case on this point. ‘I think
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it's an impdrtant case. Wilson versus Planniﬁq and Zoning‘
Commission, 291 Atlantic (2nd) 230, a 1971 Case,' The Suﬁremov
Court of Connecficﬁt held.that unless the prbpésed wideningb
and other improvemeﬁts to a highway were actually to.be‘,
accomplished -- I'd like to point outvthe'factAthét there is
.testihoﬁy here ﬁhét"it's not in the.ten~yéar‘plan ot V.D.H..
- actually.ﬁo bé adcomplished at a time that the local bodyv
- could not approve agzohing,which’would aqqfavate tratfic
congestioﬁ on that‘highhay;

The Connecﬁiéut ehablihg sﬁatu£e~was very Sihilar'
to 15.1-489. It p:qvided that 2oninq fequiations shall he
desiqned to lessen dongestidn in the streets}_vAhd, not only
dGoes 459 say,that,'but to provide convenience Qf aécess. A1l
it's mentioned'at'least four times in that one péraéraph;
Tranéportation is a prime consideration in zoning;

The Court sayé: |

-"In thé ébsen&e of some assurance, which the record
before us does not‘fUrnish, that provision coﬁldvbe made for
the requisite highWay and traffic flow changes'fdr the purposéé:
of alleQiaﬁing‘traffic congestion the commission hqd'no
authority to change_thé zone. It acted iﬁ,a.manﬁer directly
contréry of the mandate contained in Sectidn\?.Zfﬂ

This is on congestion, but we have maintaineq; and

1

R
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Mr.

Faulkner testified from a point of view of efficiency and

safety,

this road system is deficient,

Now, with;regards to sewer. The case on that was

rather short. Now, I d like to only point out a counle of

things. The memorandum of understandlnq that we have submmitteq

pointed out there was a problem in the Potomac River. This

memorandum of understanding was drawn towards trvlnq to relievd

that problem.

The administrdtor -

of the Board of Supervisors, where he

cited in the transcript of this hearing and orior to this

zoning application,

Dr. Kellevrls sav1nq to the Board of

Supervisors there is still a problem in the Potomac River.,

We have got to do somethlng. An 1nter1m agreement came out-

of thlS. We have got to do somethlnq to bring it down. By

the way, the plant‘was to come in '75 and not '77.

The Vlrglnla Code, Article XI Section 1, 'it will Le

the Commonwealth's policy to protect the atmosphere,_land

and waters from pollutlon . The staff report stated that

improvements_were planned for the Blue Plains Plant Now,
the PDH ordinance, again, requires that public facilities be

there.

There are obvious inconsistencies. Some sewer has bee+

granted elsewhere, but I'm just trving to point out this,

Your Honor.

There are a lot of variables in a zoning case and




that this is one of.them.

Now, I'm not saying they turned it down on sewer ;

but, I'm saying the allegations were that sewer capacity and

stream capacity_waS“ﬁp to'par and avallable, and I don't
think it was. I think the proof we have entered in the record
shows that actually it was not Dr. Kelley pointed out that~
there was a problem, they had to put up more money and they

had to try to reduce pollutlon. Aqain, I'm not sayinq that

that's the only reason. I'm Just trying to p01nt out it's

one of the varlables before the Board of Superv1soro.
Wlth regards to schools. 'I donft think anybody
has said there 1sn t a school problem. Aqaln, Mr. Hazel says,

it's crowded somewhere else; let's don t worry about it.

Again, 427 says letfs improve‘thinqs.

Now, the interlm rellef from Chantlllv which Mr,
Whltworth talked about and which he wrote in the staff report
would have been w1ped out by the prOJected 600 units by that
'72 and '73 September school openlnq Thlsvwould have-w1ped
it out and kept 1t overcrowded. |

There is no evidence before the Court“that the
Board has tried to stop the school program; l think the
Board of Supervisoré.has.put a referendum before the citizens

to vote on it. That is the process in Fairfax County. Therc
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may be others, but that has been historicallv the way we

provide schools. I pointed out, and it's in the record in the

budget, that,thére,have been increases for operating budgets

of the schools.

So, any contention that the Board of

Supervisors is holding the line on these things and not

vproviding through_the'budget more money each year is'just

not true.

for fire.

- 15.1-489 enjoins the Board to be sure of adequate

As to the fire situatioh, another

public facilities.

Mr. Alekandervtestified that under

' Now, I think.nationally as well as

TR

schools. I think the Board would have been unreasonabiévin
the schools, just on the schoOl facts alone, in just the

relief coming from Chantilly which would have been wiped out.

consideration:

30-15 of the Code specifically says adequacy of police and
fire protection. Now, again, the question was to compare
to these Reston rezonings. Mr. Pammel has pointed out that

the Board deferred these because they were concerned about

the criteria he

| Eses from a distance point of view and the manpower point of
iew, this was not adequate. It was not adequate protection.

There has.also-béenateStimOny that the budget has been increased

in local governmeny

.
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the Board of Supervisors has provided more money each vear

more money. They dldn t give it all to hlm _But, I don't

we would like,our'bﬁdgets to be higher and do everYthinn we

wvant to do at one time.f But, there is ev1dence here that

for fire protectlon.: Whether they have aotten it all --

and obviously they haven t-- Mr. Alexander 911d he wanted

know that we can hold the Board to a higher standard in this
respect than we do'anybody else, inolddinq the national
government . 15 1-489 in two places prov1de.adequate safety
from fire. Protectlon aqalnst loss of llfe or home or
property from fire.

"Now,‘police and libraries.' There is a statement
in the staff report that these would be taxed ﬁr Pammel

testlfled that he thought from his own experlence and knowledqe

N A4

that this would tax the present facilities.

'Mr, Payne, when I asked him about the library
facilities,‘helhasn’t seen it; but he admitted he'knew they
Were overcrowded; ‘Agaih, the budget has an increase in
library money, not a decrease. Thev are not holding the lln
The Board has 1ncreased the llbrary money.

Thebwater.v Mr. Hazel has made much of the fact
that water is out here'now._-Ahd, we are not'contehding that'

at this time water could not have been supplied. But, Mr. Bab

L* 2
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represented a desire to provide water, Herndon would‘like to
provide it with water. The only point here is it‘é another
variable; and the fact that 30-15 says that facilities are to
be there, watér wés a question mark. That's my only point ——
another of'the Vériables. It was not stated Hefndén will
supply the water; thevaould'like ﬁo. lerndon might have
turned around and said, no -~ just another variable from the
development piéﬁ pbint éf view; The PDH ordinance requires
it to be subm'ittea_._ That's what the Board makes its decisions
on. | |

There has‘been testimony that there are deficiencies
in the roads. ObViousiy this is not the worst in the world.,
nor the besﬁ in the world;‘_But there were different service
roads nbt provided the whole length of the property. HMr .
Hendrickson says in the development plan that was submitted=:
no foads heré_where‘it éhould have been.

| Fourteéﬁ units in ﬁhe flood plain, My point here:

I think it would be reasonablé from a memher of the Boafd’of
Supervisor's pOigt of view to say, well, 14 units in'the flobd
plain. I have a little bit of a questioh about this develop-
ment plan. - I'm not sure about it -- anothef of the variables.

The golf course. With:the Loudoun County éoning,

that may be a 15—ho£éf§61fvcourse.
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Mr. Knowitbh;.thé:?oning'admihistraﬁqf, éage 62,
he was not the zoning AdministratorAthén; but he wvas in'zbninqv
on page 62, "A PDH piéh,'once adopted,}is the guidihg force
for £he people who work with fhose plaﬁs,th5£ it. is not in a.
position ét this timé ;—“V - wiﬁh the deficiencies péinfed
out for it to be édéptéd—— éven iflgverythinq else,wislﬁp to
paf,which'they're_nOt;A

Under th¢ PDH drdinance, the Boara was'réasonable
in turning down thié developmeﬁt'plan. I'havén't seen any
of fer in the record 3or'a request fiom the appiiéanté fo
clean up:deficiéncies in this development plan...Oné poiﬁt_
here from Mr. Knowlion'and M;.'HendriCKSQn, toq, he'considered‘
that law when if-passed was'what:they had to.abide by and |
that's what they did. | |

To go‘to’the comprehensive plén,vbage 35; I'd like |
to make one Sméll,qﬁote. "Zoning is thé principal legislative
tool available to ﬁhelééunty for implementing a comprehensive
plan;. It helps to. insure thatﬁplanned_land uses are situ&ted_
in prOper‘rélatiénship to each other and that the deQSiﬁy of
develoPmentlinieach area.is held at a le&el which can be,‘
properly serviced_by governmental faciiitieé."

.Again, Youf ﬁbnor, I'd like to point out that the

idea of this chapter in the State Code is to preclude conditions.
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Itfs.not,torkéep tgémvthé same. I think_the‘budget shdws that
the Board has been'adding to thé améﬁn£ 6f mbney pﬁt into |
improviné these_conditiohs, but it can't ali be done. It's
not done any@here. vIﬁcreases are theré, and I'think.that
showed a certain gpod‘faith:— céxtaihly‘an‘intgnﬁion'to'
improve things. |

Eﬁclusionafy‘zoning.. Mr. Hazel cited a case on
a ¢ivil rights ground, diScriﬁinatiOn bésed on rights. i just
don‘ﬁ think ﬁhere islany éomparison hére. I don't think
anyboay can conténd} agéin; on a national ievel br:oﬁ a local
level of_governmént.——_this;queétion‘of all the mpney wé want
.every year'tq dé evérythihg we want. I fhink it's obviously
up to the éleétédﬁféﬂy'ana under a.democratic pfocess to
decide where thingé are QOing“to go and whén and howrthey'are
éoing to decidé. They afe_elected.‘ I think in the last
election probably'pné cohsideratibn was growth, a‘congern fqr
our growth in.the'éounty.

Again, I don't think thefé has been any allegation oxn
any proof of a no—grdwth poliéy,'but a contfélled—growth
policy; Agaih, undét the exclusionary zoning cases, eQen if
we get Oygr thé hufdle,of an intention or a purpose to do so,
I don't think there‘is‘any.possiblé.proof of én’inténtion to

show discrimination against people or as required in these
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cases.’ But,. even if Mr. Hazel gets over thét hurdle -- again,
I wouid like to'cit¢ Na#ional Land and InVestmeﬁt Company‘ |
versus Kohn, 215 Atiantic_(2nd) 59, a 1965 Case{-which followed
CarPErr' |
| "Zoning ordinance which has‘as its primary purpose

the prevehtion‘df éﬁtfance of newcomers in order to‘avoid.
future burdens( éconbmic and otherwise upon administration df:
pdblic services and facilities, is not valid.*®

Of couréé;>we do not mean tovimply that the govern-
mental body was-nét‘ﬁtilizing ité‘zqninq power in.order to.
see that muhiéipal éer?ices are-provided in.an;ordériy aﬁd
rational manner; |

.Now' in1£hese exdlusionary_ioning éases; in Carper,
the whoie weSternuéwo—thirds4of the éounty wasvzoned for
larqe'lots; Agéin;'thére's just‘no comparison. In Hétiﬁnal
Land there is éﬁiittie bit of rebuttal to this exclusionary
zoﬁing argumenﬁ,_ Agaih,‘there is no proqfvorveVidenceiqf an
inténtiqn. | |

THE CQURT:'.Lét.me ask you,-Mr; Symanski, whét.
diffe:ence‘wouid it make if there does, in fact, exist
discrimination,'ecéﬁomi¢ di$¢rimination?_'What differehqe would
it make whether it éame about through’inadvértenée ér througlh-

intent?




MR.ASYMANSKI- " Well, Your Honor; a dlscrlmlnatlon

based on economlcs, what can we do 1f thls is an area where
the demand is there? I asked, was it Seldin, about that.
This is, anvway, an area whlch is hldh in economlcs, high”

pav, and the demand for land is there. Possibly the grouth

,pollcres of the Board have caused this problem to be on the

increase.

THE COURT:. It surely is on the increase, because

we surely are gettlng a greater volume ot cases comlnq up here.

MR. SYMANSKI Your Honor, my point is-that on a
baianced scale, ifithe Board of Supervisors says Qe do have
a problem,here, what.do we do-about it? - Open up the whole
county? That would bring the prlce down, but on the other
hana, what about the publlc fa0111t1es that that klnd of an
Openlna up of the county would brlnq.

I-thlnk‘pnblic facilities under the lau is4a'very
prime consideratien,'and maybe the policy of the Board is
wrong on some considerations from some planner's point of
view, but from other.pianners' points of view, it's exactly
riqht'to werry about'publiq facilities before you zohe; I
think that nationwide we are getting more and more involved
in worrying about our env1ronment and this has hit us‘at

this time. We are trylng to get to the point of where we
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provide public facilities first, aﬁd'this is; in effeéﬁ, a.
cause of increased values. |
‘4ﬁut, 1 dbn't.think as § métter of law thié Cour£

’can_rdle.that_a decigién,based én provisidn of public facilitiu>
whithis a valid dedision undér.the Code which ﬁas»this éffect1
is a discriminatidﬁ Whiéh the law will rule the Board‘cagnot
do. | | |

I think public facilities are obvioﬁsly a valid
consideration and ﬁhe dégision‘based updn;that is definable"
and uﬁder the law.

_ THE COURT: I would_égreé with yog, Mr. Symanski,iand'

I think‘it mékeé_good argument,'ana they cértainly can considet
public facilities. |

However, you don't say on:this hand, okay( we d¢ 
have a problem; We_reéognize it, and We get ovér hefe on
thé left hand, and we recognize the pfoblem.. Bﬁﬁ, we are
still going to go ahead with it,. What'é’riqht-for the right
hand is wrong for the left hand. | |

Mr; Pamﬁel said he recognizes-the pgoblems: the
same sewer trunk line or intercéptor line is Sérving Reston
that se?Ves this piéce of property;. The same source of
water‘is’avaiiablé, and so_forth.’ Yet, he says it's okay for

Reston to go ahead.




MR. SYMANSKI: I don't believe he said, "Okay."

THE COURT: But, he's recommended approvel;

MR. SYMANSKI He also eavs that on-these the Boafi
has deferred them for publlc fac111t1es to work out ﬁow they
arevq01ng.to be_proy;ded.

THE COURTQ Okay,vI understand that.

MR. SYMAﬁEKI:' Well, Your Honor, you heve also
pointed out there's a'preblem here, and there are various
considerations{, But}bl‘don't think the Court‘can rule the
Board wrong if.thisdBoa;d.feels that publie faeilities are
the prime cqneiderdﬁioﬁ here.

Now, I thlnk on any level of government ch01ce=
have to be made, ch01ces of where thlan arevgoinq to qo,
when things are_g01egvto,go and how’much.- It may be that
you and I think theéé‘decisions are ﬁnwisa, But, fhose
decisions'are Whatfwe elect people for, anddehose_decisions
are what the Boardgds'put there for. - Doesn't Mr. Nixon
make them? His budQétlpeople make'them. .The‘CQunty of.'
Fairfax and the Board of Supervisors make tﬁem, and we iny
have a limited amqﬁnt of money.

| Like I vsay‘; .there are a lot of things we would Like. | |
I'm sure the Board members don't want Fairfax anderstaffed

but they have 1ncreased that budget everv vyear. Now, somebody
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.has to make that,decisien of where that's going to go, and
I think that's WHy we eleet people. That's a valid decieion
under the law. _Tﬁat‘s_my only point.

Now, ‘on the other hand( if this Courﬁ ruled in-ﬁhis
case that becauseethe Board did'somethinq semewhere else
which was 1ncon31stent with this, under thlS type of decision,

- that they have to make as a body, what would be the efEect
on the ceunty and dnethe zoning process?

Every case that comes up before this Court, vou
would have to say the:same thing or yoﬁ can't'conSider
public facilities. We have a problem-of'high4priced land .
in this county. ReZonihé itself -- there would be no use
to go through the zoning process, whatsoever. That would have
an effect on every zoning case in this coﬁnty, not only in
this area. There are other cases wﬁlch this case would
ﬁfeclude any debateiinwthis whole area. But, not only that;
in the whole county. The Board would be in a position of.
not being able to say, look, public facilities aren't there;
we're sorry. Not aﬁ this time.

New, I don't know how anybody cah handle thet, and
I don't think the Court is in a position or should bein a
position of making that. Because, I think the decision made

here was definable on public facilities, and that it is




legitimate. At the'very least, it® s falrlv debatablu- Like

I said, true, the new Board trled to change its mind on
Clinch. On the dlscrlmlnatlon 1:eue, the budqot ‘has Deen

increased. The Board has entered into=aqreementq an out its

monev.where'lts mouth is with reqaraq to Blue Plalnq and -

the problem there. The low—and—moderate income housing
ordinance. Now, I don t think any of the appllcantq nere
alleqge that they provided these low-income units in this

nlan out of the goodness of their heart. They were required

to do it,.

‘I‘think that that shows that the Board is certainly

concerned ahout low—and—moderate—inéome housing, but they

have got a lot of other problems. But, tnev.have made the

decision and I think the question is whether that is a

aec1 s5ion which thlS Court can reserve that public facilities g

are important., I think that is the main issue in this case. |
Thank you, Your Henor.

THE COURT: All right.

Mr, Haiel;_dO'you have any additienaleomments?' >7{

MR. HAZEL: . I would only cite this of Virginia,
Article VIII, Section 2, which is:

"Fach unit of local qovernment shall provide its

Dortlon of such cost by local taxes or From other available -




funds" necessary to maintain public education in the areca.

I think that is the issue which is soon going to bhe put beyond

the zoning process.

Thank vou, Your Honor.




THE COURf: Here is the way thg;Court views this
case. We have‘a‘cbmprehenSive Plan which was designa#ed.as the
Upper Potomac Planning District, which wés'duly adopted by the
Board in 1970; and tha£ was adopted, it-apéears to mé,'afﬁefv
carefﬁl study'and fhodqht, and ityﬁas adopted under £he same
status, the same-power that says thisipromotes tﬁe health,

safety and general welfare of that area. This was the basis

by which it was enacted.

All right,-wé'have.the citizens Who live ih this
-drea saying: all fiéht, we have things in this area, and
‘we're going to have this,‘and we're gbihg ;9 have that. One i 
of the-owners, a pfésént owner in this.casé, files an gppiica—
tion éursuapt'to this Comprehensive Pléh; analhe files thisv. é
a@plicatioh,bl‘beiiéve,_oh January 6, 1971. |

It goes'through the normal_prdceés, He is, of cdurse,
seeking PDﬁ-typé ZOninﬁ, which is a zoning and a density that
is permitted uhde? the Compréhensive Plan; .It goes béfore a
staff, and the staff fecommends that-it be denied,'and i believe
‘thatvthe Board’denied that action on Octdber 20th. I believe~}
that's right} Am.I:fighf on that? | o

MR. HAZEL: Yes, sir; 1971.

THE COURT;‘ 1971. We have another applicant in the




same area and not too far removed from there, an appllcant

which is known as the Cllnch property.‘ He: flles his appllca—
tion with the: staff, or com1ng through the usual procedure, on
April 30, 1971, at the time C- 222 was pendlng -- already been . |
filed. C 282 was flled on Aprll 30, 1971 |

The staff made a report on that on July 13, 1971
which deals with the same area, and they wind up in that case
recommendlng -—vthls case was seeking R-12.5 -- the staff in
this case, as I understand it -- and I am also ‘ruling at this
point that ba51cally there is not much dlfference between tht
PDH-3 and R-12.5. It appears, from the ev1dence before this
Cdurt, C-282 was approved by the Board on December.15,1197l;'.
when in fact they had juSt denied C-222 on October 20, 1971,

Now, in the eyes of the Court that raises an incon- .
sistency. Why does one person get 1t‘under the same Comprehen-
sive Plan, whlch is essentially the same type zoning, and one
does not get it? Both arelseeking greater density which.is
permitted under the Upper Potomac Planning District.

All right now, the explanation giVen, at least by
the staff, is that»they:made a mistake in their recommendation
on C-282. They‘felt that they made an error there. They are
to be commended if they.made an error; Is the error of such
significance,.and is it really supported when'the same staff;

in other applications dealing with the same general area and
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‘having to deal with the same public facilities, the same sewer,

o . _ | Sy

the same water availability, and so forth,vrecommegds in the
Restdn:area that they proceed with certain dev§1opm¢ﬁt which is
fa tremendous'amount'ofﬂdevelopment. Ika reﬁéﬁber;»£he two |
applicaﬁions, C-377 .and 37é,hare‘invéxceés-of 5;000 ﬁnits.-
_This Court has ;"sistently ruled.in theée‘cases thaﬁ
a property owner hés a'basic and veSted_fight to usé_his )
property fér any‘iegitiﬁaté pﬁrposé. vAnd.iet me Say ﬁhat thatv
was a basic Veétéd right”of £he‘common law thét eXiSted'a i§ng
time before zoning evér came intb the picture. He can continue
to use that property for any legitimate_puipOSe and ééhldng'as
it does nbtbconstitute a.huisanCe.or is contrary to_the‘health,
safety and generalfwelfare df the public. - |
‘Now, whé;vlimitations can a local gbvexniﬁg quy 
place on tﬁe u;ilizéﬁioh of his prOpefty? They éan éertainly
limit the_use,of the property for_thé purpqses‘of‘promoting the
health, safety and,gehéral welfarévqf the-pﬁblic; and these
actions must be reaéonably related to the health, safety and“
general welfare of‘thé pubiic at large and not jﬁst‘qné‘or two.|
‘ Under our theory of government, we live ih:a govern-~
ment of law and not of men. It certainiy would seem reasonable
to me that two property owners under this_plén would expect ﬁé
be treated équaliy.by the same Bdard. Wheﬁvthey had the same |

circumstancés) Same conditions, presénted to them, why did the




Board allow one to be approved and disapprove the other one?

I find there was discrimination. 1In fact, whether it was

intended or not, it resulted in discrimination. If Clinch is

entitled to his‘zoning of R—lZ.S,'then there is no legitimate

or logical reason as to why this owner should not have at

least a greater zoning than what he has, the RE-1.

Certainty under the law is one thing that we take
pride of in a democracy. It means that a persdn under a
government of law knows what the law is. He knows what hié

rights are, what he can expect from the law. But, when he

;finds that one person gets an advantage over him, then I think

he has reason to believe that it is no loﬁgeonf law, but it
has becéme a government of men, and theyvdidtate according to
their whims.. It is then the uncertéintY‘of it that really
throws the wﬁple such system into chaos.

| I don'tﬂknbﬁ”why'the Boérd wouldvgrant ohe énd dény
another; but it seems obvious to me it results in discfimina-
tion, and it is an economic discrimination when you have
valuable éroperty at oné vélue because it is now.zdned‘RE~l,
and a tremenagus value increése when iohed another.

Here agaiﬁ, I have ruled in a recent case the Board

is not réquired to iegislate on profit.i Howeyer; under the

free enterprise system and under his basic vested property

t




rights, you can't deny him economic ‘gain advantages. It

doesn't violate the health, safety and general welfare of the

public. You can' t deprlve h1m because you don't want him to

have money.’ He is ent1tled to its advantages, He does not
v1olate what is con51dered to be promotlon of health, safety
and general welfare of the publlc. |

| I am going to‘direct that the Board giye'reconsidera—
tion to this applicant, C-222, for a different zoning than

what it is at this point, and that is the rullng of the Court.

partlcularly the minutes of the Board, and a number of other
exhibits, but I want the record to 1ndicate I have not read __i
allvthe,exhibits that'have been indicated to me here. Tod
read all of them, I QOuld have to take.the case under'advise—

_ ||ment for a period of months, but I thlnk that the ev1dence

_that was 1ntroduced was apparent on its face, and I made the
f1nd1ngs that I have so found

.MR.,HAZEL: If Your Honor please, would Your Honor -
be prepared to 1nd1cate the tlme period within whlch the Board
should make this dec151on? That has been a con51stent problem.‘
_THE_COURT: Do you have a suggestlon on that Mr.
Symanski? | - -

"MR. SYMANSKI: Your Honor, I don't know. . Judge

I also state for this record, I have read a number of exhlblts,,




Milsap,'in the DeLuca Case,.gav¢ six'm6nthé; I can'tj:éaily
speak f;r the B;;rd.-. |

-MR;:HAZEL: That's a;very-com@i}céted case'ihVOlving
hiéh;rise‘uﬁifst“apértmenﬁs; and so_onim"I Qould hope the
Court might_seé fit-#o lét-us move forward. |

| | THE COﬁRTt..I.don't belieQe this is és complicated

as that.

Can't you do it in four monfhs?

' MR. PAMMEL:_:_ bY"es,' we can get .it.in. It's tight, but
we can do it. | | |

| ‘THE C'OUR'I':: Let me also state.for." the record, wr.

Symanski, that I wish some of these qases‘would'go on to

Richmond. It is a concern to this Court. I know there are som%

other problems, but it seems té.me if you are_going to treat
an overall prob;em you have got to do it fairly. I don't
believe you can let one, in effect, have it, and éhother one,
and deprive another of it. This is the'situation tﬁat.the |
Court is confronted Qith.' | |

All rigﬁt, sir.

(Whereupon, at 4:35 b‘clock,'p.m.,.the hearing in

the above-entitled matter was concluded.) . S s,

i




CERTIFICATE OF REPORTER

i, ESTHER W FARMER a stenotQpc teportet, Hereby
certlfy that the foreg01ng is a true and correct transcrlpt
.of the proceedlngs in the above ~entitled matter taken 1n-
Fajirfax Clrcult Court, Aprll 25 and 26, 1973.

In Witnesé whereof, I have sét my hand this 24th

day of May, 1973, - |

_ Esthond dmmet
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