


i

VOLUME II

JEC S T P

)

TABLE OF CONTENTS

J

Trénscript of Trial, Vol. I,
April 25, 1973 |

pp. 1-239




VOL. T

- _ L : RICHMOH ), v'm"“\ o
VIRGINIA: » SR - L8 =

IN THE CIRCUIT COURT OF FAIRFAX GCOUNTY v FILED

LAy o ey ees s v
n KLIN GOTRING
Listd of she Tires® Covet
of Foiru. co.my, Yo

.
=
3

ROY G. ALLMAN, Trustee,'et‘al.;'

Complainants,

vs. . . . : In Chancery No. 36905
THE BOARD OF SUPERVISORS OF
FAIRFAX COUNTY, VIRGINIA, . °

Defendant. o H

Fairfax, Virginia
Wednesday,-April 23,,1973
The ab0vefeﬁtitiéd.matter came:on for‘hééring'at.lO:OO
o'clock a.m.
| BEFORE‘
HONORABLE PERCY THORNTON Judge
| APPEARANCES

JOHN T. HAZEL, ESQUIRE
For the Complainants

GEORGE A. SYMANSKI, ESQUIRE
Assistant County Attorney. -
For the Defendant

" GILBERT HALASZ
STENOTYPE REPORTER
"B101 - 33RD STREET, NORTH
ARLINGTON VIRGINIA 22207
538-4080




RECROSS *

STIPULATION EXHIBITS

No.

-No{

No,

No.

NOQI :

No.
No.
No.
No.
No.

No.

o,

No.

1

N

w

4

~! o

8

9

WITNESS | ~ DIREGT  CROSS
c.’s. Coleménv . 27 29

‘Jack Liedl 30 39
Oscar S; Heﬁdrickson.  . 43 58
Hafry-Bi¢k§ier | f;77 82
Thomas Whitworth - - = 89 93
s | EXHIBITS

“REDIRECT

40
68
84

104, 112

(verbatim transcript of zoning hearing) -

(staff report on C-222)

(Upper Potomac‘Cqmprehensive.Plan)

(part of minutes of Oct, 1971)

(Memorandum ofnUnderstanding)
(taX'map assemblage )

(Herndon tax map) |
(developmeﬁt plaﬁ)'
(Fairfax County Grid Map)

(Reston tax map)"'

10 (aerial photograph) }

11 (County watershed map of Fairfax)

12, 12-A & 12-B (preliminary plat for Hidden
Brook, plats for Sections One and Two)

13 and 13-A (Loudoun‘County water & sewer lines)

i

7 5 l‘
87

110

IN EVID, |
S

4




I N D. E X (Cont) *

STIPULATION EXHIBITS =~ -,- R . "IN EVID.

No. L& :(Lo'uz.dOun' County;tax map assemblage) 9
No. 15 (Fairfax County Budget for Fiscal 1972) 9

No. 16 (Planning Commission minutes Oct 12 & 18, '72) 9

No. 17 (Bd of Supervisors zoning resolutions in 10
~Case No, 1583)

No. 18 (Bd of Supervisors zbning-resolutions in IO
B-445 with staff report)

No. 19 (Bd of Supervisors zoning resolutions in 10
: A-960 with staff report)-

No. 20 (transcript of Bd of Superviéors'minutes o1l
' June 16, July 21 & June 30, '71) o
‘ No. 21 (Order of Judg'e Plummer) S 11
| No; 22 (conﬁracts of sale) | . | T
No. 23V (staff report in Bd of Superv1sor; mlnutes ’ 11

Sept 22 & Dec 15, 71, in Clinch case)

No. 24 (Opinion of Court in Cllnch case w/answer & 12
complaint) .

No. 25  (Reston Master Plan) ' 12

No. 26 (Herndon Master Plan) ‘ » , 12

No. 27 (part of Zoning Application 222;'Crestbrook) 12

No. .28, 28-A, 28-B & 28=C . (development plat, water = 13
distribution, sanitary distribution, & con-
struction phasing plans)

COMPLAINANTS
A (soil coloring chart) ' ~ 29
B . (ltr dtd 10-26 66) S : 81




. WITNESS
JAMES 'PAMMELL

ROBERT PERRY

COMPLAINANTS

' MAURICE SEIDIN

INDEX (Continued)

DIRECT CROSS REDIRECT RECROSS

115 167 183 206
211 |

222 © 230

EXHIBITS

IN EVID.
C-and D (Staff reports) | - o 167

E (Supplementary staff report) o 187




A

(The Courtheporter was eworn.)
THE COURT: Tﬁis is the case of Roy G. Allman, truste
and others, versus the Boafd of Supervisors of Fairfax County.
‘Are counsel ready to proceed?h |
'MRx HAZEL: Yes, Your Qpnof.
; MR. SYMANSKI Yes, Your Honor.
THE_COURT;l Swear all witnesses who will testlfy in
tﬁis metter that'are_present. |
| (Witnesses were sworn.,)
THE.COURT: Ie:theregto be a rule on witnesses?
MR. HAZEL: Yes, sirl
THE COURT: lWitﬁesses remain outside the.hearipg Qf
the Coutt gntil you are called up to testify;Aplease.
| (Witnesses were exeluded.) |
MR. HAZEL: If Your Honor please, Mr. Pammel was in
a case e»couple of weeks.égo and has again been requestedvby
’the County Attorney thatvﬁe be present. I have agreed_that he
could be present subject to Your Honor's approval. |

~THE COURT: I have no obJectlon if counsel has no

objection.

MR. HAZEL: Except during the testimony of Mr. Payne

Apparently he is 1mportant to the County's case as an adv1sor

to Mr. Symanski. I do ask that he not be: present and I think




'COunty ha$ agreed.

MR.

SYMANSKI: I think he is allowed to be present.

We have agreed he will leave during Mr. Payne's testimony. -

THE COURT: That will be fine.

MR,

Y

HAZEL: VYout.anor, we‘have a number of:exhibitsl

which we;stipulaté to, . Would Ybur Honor like to put them in

first?

THE

hearing.

THE

MR,

THE

THE

You

COURT: All right, sir.

SYMANSKI: Verbatim transcript from the zoning

COURT: We will mark as No. L.
. | (The document referred ﬁoiﬁés marke@
Stipulation.ExhibittNo._L.éﬁ5  A
reéeivéd.) |

SYMANSKI: Staff report on C-222.

COURT: No.. 2.

- (The document referred_to was,maﬁked
"Stipulatibn_EXhibitNO.'Z and
: received.)‘ ’~ o
SYMANSKI: .The Upﬁér Potoma; ComprehensiVe Plan.
COURT: That will be No. 3. |
agree onlputting that in all at one time?

SYMANSKI: Yes.




‘(The‘docﬁmént referfed to waé marked
Stipulation Exhibit No. 3 and
received.) | |

MR. SYMANSKI: ?aft of the ﬁinutes_of‘October,.l97l._

THE‘coﬁRT:_ That will be No. 4.

| .(The'document referredito,wés'marked
‘Stipulation Exhibit No. 4 and
| :regeivgd.)
MR. SYMANSKI: I ha&e a MEmorandum of Understanding

on the‘Washington MetropbiitanfRegional Water Pollution Control

Plan, _
‘THE COURT: ‘No;‘S.
| . (The document ‘referred ﬁo was marked |
’_scipuiation Exhibit No. 5 and -
‘received.)
MR, HAZEL:  Tax.map assémblage on thé‘back, Your

Honor. .
THE COURT: That will be No. 6,
| I(The ddéumentﬂréferred.to-was_marked'
Stipulation Exhibit No. 6 and.
received, ) |
MR0=HAZEL: We‘ﬁavevanother tax map assemblage, a

little larger than that. Itfcovers'more'area._ Could we call




that'the Herndon Tax Map?.

- THE COURT: That will be fine. Herndon Tax Map,
No. 6. | | |
‘ (The document referred to was.marked
Stipulation Exhibit No. 6.and :
ﬁéceivédua,w |
MR;.SYMANSKIi ,Then we have a development plan:sub-
mitted by the applicant. |
| THE COUBT: vNO.37o

MR, HAZEL: If Your Honor please, in connection with

that exhibit, that is the similar black and white of the color

exhibit on the blackboard.

7-a.
MR. HAZEL: We would like to mot actually introduce
'thié, just use it. They;w;uld like the colored part out.of
the record. We don't want to get that in thelrecdrd whére it
becomeé par; of the record. We are going to use that fér puf-
poses of testimony aﬁd use the black and white as the record.
THE COURT: Is that agreeable to éounsel?
MR. SYMANSKI: Yes.

THE CCURT: All;right, sir. The development plan

will be No. 7 then.

THE COURT: I will call this one 7 and call that one|




MR. HAZEL:

“(The doeumEntufeferfed_to was marked
Stipulation Exhibit No. 7 and.
 received.)

1f Your Honor please, I have a Fairfax

County G11d Map on the wall whlch is the tax map.

l

'THE COURT:

MR, HAZEL:

Any obJectlon to that?

i want to use that to show the location:

@f what I have called the‘Reston Assemblage; next to it, the

tex map assemblage on yellow up there is the location of the

larger map.

THE COURT:

HAZEL:
-COURT:

HAZEL:

: COURT:

All right. That will be referred to as

(The document referred to was marked |
_Stipulatidn Exhibit No. 8 and -
t;eceivedo) )

The tax map assemblage here is No. 9.
All right. | |

We call that‘the‘Reston mape.

That will be fine.

- (The document referred to was marked

Stipuletion Exhibit-No. 9 and -

recelved ) |

We have ‘an aerial photograph here with




an overlay,

] THE COURT:

MR. HAZEL:

All right, sir. That will be No. 10

(The phOtogfaph referred to was marked

Stipulation Exhibit No. 10 and

received.)

I.haye a County watershed map just showing

the watershed in Fairfax dounty.

THE COURT:

MR, HAZEL:

No. 11,

'_‘(The document referred to was marked
Stipulation Exhibit No. 11 and
received. )

I have the preliminary plét from the

County file for the subdivision of Hidden Brook. The‘County '

record plats for Section One and Two that I would offer as a

‘package, perhaps 12-A and 12-B,

MR. SYMANSKI: What are the dates on these?

MR, HAZEL:
files ==

THE COURT:.
MR. HAZEL:
THE GOURT:

and B is Section Two.

This was filed in September and these -

That is called the Hidden Brook?
Yes, sir.

1t is 12, 12-A and B. A is Section One

(The ‘documents referred to were marke
Stipulation Exhibits No. 12, 12-A & 1

and received.)

i'.

) - B




t THE COURT:. “i SUggésE l3-A andlﬁ:fﬁom!Loﬁdoun Céunty |
Qétér and sewer line nekt; | |
we wi11 call it 13 and 13-A.
(The_docﬁments referreditO-wéré marked
Stipulation Exhibits No. 13 and 13-A
and recei&ed.). |
MR. HAZEL: I héve abtéx mép assemblage from Loudoun
County prepared by Mra'Payné° o S
" THE COURT: That will be 14.
” (The‘dOCﬁment'referfed'to was marked
Stipulation Exhibit No. 14 and
received.)
4 ‘MR, HAZEL:. 1f Your;Honof please, tﬁe}Fairfax'Cduﬁty”
Budgét.for_Fiscal.l972,:;he approved budget.
THE COURT: Ali-right! sir. - No. 15,‘
- . (The dgcumentvfeferred to.was.marked
Stipulation Exhibit‘No.AlS and |
_received.) |
~ MR. HAZEL: The Planning.Comﬁiésion minuLes_of
October 15 and 18, 1972, iﬁ the subject case, the 12th and 18t}
THE COURT: No. 6.

) '(The'document referred to was marked

Stipulation Exhibit No. 16 and

received.)




MR, HAZEL: The County zoning resolutions in Case
Nbe 1583,:Boafd of'Supefvisors Résolution,vRezonihg'i583.‘
 THE COURT: No. 17. | '
(The_ddcument referred to was marked
stipulation Exhibit No. 17 and
| received. ) | |
P | MR; HAZEL: Boéfd of Supervisors Resolution Rezoﬁing
B-445 with staff's repOrt.attachedo.
' ~.‘THE COURT: No. 18.
| 4v'(The'document reférfedito.was marked
stipulation Exhibit No. 18 and
received.) |
MR, HAZEL: Staff report and the resolution in

N\

3Ca$e;Af960.'

THE COURT: No. 19.

. (The_documént referred &0 was marked
Stipulation Exhibit No. 19 and

received.)

V.,‘:'MR;*HAZEL:_ Transcript Qf‘Jﬁhé 16,,'71; July 21, '71
Juné 303;‘7l before the Board of Supervisbrs that led to the
adoption of the low-moderate housingviﬁcome case.

| MR, SYMANSKI: The dates again? |

MR. HAZEL: June 16, '71; July 21, '71; Jume 30, '71




'THE COURT: No. 20,
| . (The documents referred to were markeq
~ Stipulation Exhibit No. 20 and

received.)

MR, HAZEL: The opinion of, an order of, Judge Plumme

ipvthis:Coﬁrt'inthe.low-mpderate income.Case..
THE COURT: No. 21.
| (The document referred to was marked
Stipulation Exhibit No. 21 and
| feceived.). |

* MR. HAZEL: Contracts of sale on the subject propertsy

between Horne and Allman, the owners, and the_subjectApurchaseS

| THE COURT: No. 22.
| 1 (The documenf referred to was markéd
Stipulation Exhibit No. 22 and
Féceivedg)
‘MR.: HAZEL: Staff report in Board of Supervisors

minutés.fof'September 22 and Deéember 15, 1971, in. the Clinch

case.

THE COURT: No. 23.
(The document referred to was marked
Stipulation Exhibit No. 23 and

received. )

|

D e




MR,

case, Law No.

THE

THE

THE

MR.

titled, Crestbrook, and being a part of the subject zoning

HAZEL:

26803,

COURT: -

. HAZEL:

COURT:

HAZEL:

COURT:

HAZEL:

‘application 222.

THE COURT: It will be marked 27.

The.opiniqn of ﬁhié'Cou:t,in the Clinch
tdgether with the answer'and the compiaint
No°~24.

' (The document referred to was marked
‘Stipulation Exhibit No. 24 and
received.) |

Thé adopted Reston Master Plan.
No. 25. |
| (The document referred to was marked
Stipulation Exhibit No: 25 and
r_réceiireilo) -
’The‘adopted.Herndoﬁ Maétgr_Plan.
No.‘26. | o |
‘(The document refér;ed to was.mérked
~ stipulation Exhibit No. 26 ‘and
.;:eceivedo)

A document of maybe ten or 12 pages,

(The document referred to was marked
‘Stipulation Exhibit No. 27 and

received.)




MR. HAZEL: If Your Honor please, I have four plats

here in a package which are development plat, water distributign,

i

sanitary distribﬁtion, and construction phasing plans for the

'subject application.

THE COURT: We will mark those 28, A, B, C -- one 28|

ZS-A, 28-B, 28-C on.ﬁhoseg
o (Tﬁe doguments referred to wéré marked
Stipulation Exhibits No. 28, 28-A, 28+
and 28-C and redeivéd;) |
' MR. HAZEL: 'If'xour Homor please, that is all of the
exhibits.
| We have alsé agreed, I ﬁhink, that we.Qould.ask that
lthe Fairfax County Céde be'included as parf.of.tﬁe’recofd in
this case. |

MR. SYMANSKI: Number of lots?

MR. HAZEL: We have also stipulated that under existi

zoning the lotvyield on the éubjedt property would be 273 lots
| MROISYMANSKi: Approximately. |
MR. HAzEL; That the devélopﬁéht cost, including a
sanitary sewer sectién,'would be $8,500 per lot for the coh-
;truction of ldt»improvements only. |
THE COURT: All right, sir.

- MR. HAZEL: That seems like quite enough. '

!

ng .
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I think thaﬁAconcludes'ﬁhe stipulated.exhibits.

' THE COURT: A11>right, sir. 'You-may'make your |
statement. |

MR% HAZE;: If,four Honor please, I suppose the

P T

Court by now feels quite familiar with the zoning processes
of Fairfax County. I will try to make a very brief opening
statement, merely to introduce the structure for what we inteng

to present, .

C-222, which is the subject application,lisvoutlined

in orange on the tax map assemblage on the board, on the wall. |

It is between the Town of Herndon and the intersection of

Route 228, a State primary route, and Route 7, -another State .

primary toute,‘and the intersection has been called for years I

He:ndon Junction. It‘ié ébout six-tenths of a mile from
Herndon Junction on the way td'Herndon.-'It is bounded on the
south by developing R¥l2$;20ning.v It is bounded -on thévwest
by the Loudoun’06untyvline and thé subject propefty, as
demonétratgd on the pbotégraph,'also has 100 acres which is,
of course, not a part of this hearing which is in Loudoun
County. | |

The two property ownérs involved own all of the .
ﬁroperty outlined in yellpw on the overlay. The part on the

extreme west area is about 100 acres that is in Loudoun County;

1




That part of the subject property ébuts the development of

Sterling Park.

i
i

- Perhaps if-wé move the overlay OVer,_wevcan see on
the aerial photograph exactly where we are.

_Here is the’development'area of Sterling Park ébuttir
tﬁe propertyvonvthaﬁ side. | |

. Deieloping atea in Fairfax County of Hidden Brook
is on the south. The Town of Herndon and the Reston are over
oﬁ this_area.

Most of the afea between the developed apartment
aﬁd the open.space here is in actually Reston ownership.

This is very,néar to the subject property; an out-
lined in yellow on thg tax.map, an assemblage hefe that I.am
pointing to, the Clinch p:operty that was heard by~th¢ Board
of Supervisofs on September 22, 1971. Decision wés deferred.
until Deéember, and.on thét date the 12-5 zoning was grantéd
on Clinch buﬁ in the inte:vening period the 12-5 density was
@enied on the-subject traét.

( Now, this property, and thiSKCése'is'étructured on
Severél-premiées == I think the most important part of the

case is discrimination, discrimination of the grossest, most

ﬁypocritical-kind against the landowner individually and againpt -

the public good.

¥4 v_




The‘aPPlica;ion~is.for a PDH-B. 4PDH iéVPlanned
Dévelopmenﬁ Héusing Ordinancé of Faiffax County which is bésed
ohsa density énd which,_dver the past four.or'five years the
‘County has encouraged landowners apd‘developers to utilize in
order to bring to ;he County flexible housing types in ofder
tb assist the County'withﬁits sometime-announced goal that they
would like lower-cost housing and in order to bring a better
qﬁality of develbpment; |

Now, Qe do ﬁot ésk, and I make it clear we do not
- ask, this Court to zoné’this property today_to either the
R-12-5 categdry or the PDH category. We will demonstréte, I
think to the Court's éatisfaction, that PDH-3 is in effect the
‘outgrowth of the R-12-5 category. | |
| The Master Plaq:feCOgnized this site for density.
The PDHfzoning process aﬁticipates a hearing on thebdevelopment
plan and a hearing on the zoniﬁg and a grant of the zohing‘to
tﬁé PDH-3 category with the then'grant of the development plan

| Now, what happened in this case, which is clear from
the record, we are exactly in accord with the Master Plan . |

densityo We filed, as the Master Plan requested, and as the

w

staff and the Board requested under the PDH, to accommodate -thq
County's purposes.

The deVelopment plah was not a major factor in this
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case. The Board inétead'détefmined.in its Very cursory
documentatioﬁ or convefsation -~ not documentation =-- téére-was
ébsolutely no documentation ~- but in its cursoryvqpinion.the
Board said that development here,:although called for in the
Master Plan,vand although the PDH;B development plan was
%robably a good idea, that this area was 'premature for
Heyelopment".and there wéuld be adverse impact Qh public
;facilities and therefére the case was denied with no more
‘investigation or in-depﬁh study than that. It was denied
between the time the Ciinéh case was heard and the-Clinch case
was granted for identicallzoning.

Now, the oﬁher‘phase of this case which we will -en-
fdeavor'td show the Court by the evidence already.introduced iﬁ.
the fdrm-of thé low-moderate Qrdinance, the low-modérate incom%
’housing hearings, and evidence that we will produce today is
that there is in Fairfax County and there was in'Octbbér, '71
;a terrific shortage of land availablé for housing to serve the
?housing‘needs of Fairfax County.

| ‘We will pattern this case, éﬁd’we will talk a great
deal‘in the argumént‘bf-this case and in the évidence'aboﬁt the
ivery factsthat 20 years ago came up in the Carper case,

In the Carper case, there are findings in the Court,

and the Court of Appeals sustéined, as of course you'realiie




and know, the fact that the County was zoned generally for

large lots in the west and small lots in the east and that then
was an effort, and this is almost a replay of history =-- I gues
history really does repeat itself-e-_here we are, 1959 to 1973,
24 years later, and we have the same isSue_all over again.

| The holding in the Carper case is that one and two-
acre lots held as an alleged financial benefit to the existing
taxpayers of the County is improper because the County must
provide for all types of housing and they cannot by zoning
force people into areasAwhere larger lots will require higher-
priced housing;

The.Court,in this case affirmed the trial judge who
said that one of the purposes of zoning was to prowide for
dewelopment of the several areas in a manner consistent for
the uses which they are SUlted and the regulatlon should be
des1gned to serve the district they affect, and the welfare of
those who may occupy the houses.

The economic effect can be considered but as more
‘or less incidental.

o Now, the County's entire posture in this case, in a
‘nutshell; and they will talk, I am sure, a lot about PDH and
what they can do as far as discretion in a PDH -- but when you

| cut through all the dirt and all the dust and the smoke and




smog, and a great déai‘oflthe hypO@risy,‘thé_simple,fact hefé
is that the 2.5 Master'Plan recognized PDH dévelopment, e#actly
what the County wanted for its lahd use, and its reduction of
housing costs. Yet when it came to_the Board»of Supervisors,
perhaps coincidenﬁally_during an election 6ampaign in which
‘opposing candidates testified --‘when it Came to the Board of
Supervisors with the back of the hand it was dismissed as

“"premature'

althoughnfully recognized in the plans.

Desﬁite that, théy sandwiched this case, denial was
sandwiched in between the grant of the Clinch case in which
all of the same factors appliedyexcept Clinch was in an area
where it hadlno zoniﬁg around it of any kind. It had no 1255.
It was not on primary highway; it was in a bad foad situatidh;'
It had the same sewer si;uation, the same school sitﬁation,
the same water éituation;vexcept worse, and yet Clinch at the
same time was grantedrin a sandwich effect between the hearings
and this case.

Your Honor, we think that we can sustain in this
case along the lines piopeered and stékéd'out by Carper, that
‘this is the grossest sort of economic discrimination against
’this landowner, and it is the grossest sort of discrimination
against the public generally because it is é zoning for the

manipulation and reward of the few against the desires and the
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needs of the public génera.l’l-y°

That in a nutshell is our_cnseo

THE'v'COUP_;T: .~ All right,_ sir.

Mr. Symanski.

MR. SYMANSKI: Your Honor, this case is different
_ ffbm the usual céée in thnﬁ it islunder the PDH zoning ordinand
TheLPDH ordinnnce is an'opﬁional category. It is not one that
the developer or applicant has to choose. It allows leeway.
itvallows innovations. It'allows other differences from the
regular zoning-catégorieé. |

i repéat, it_is not one that the applicént has to

choose. He can go conventional,

It also allows bonus densities for various reasons --

for open space, aliowsithem density above the conventional
zoning category.

At ﬁhat time, the low and moderate housing’alloﬁed
bonuses in densities and also in innovation of design. It
éllows bonusvdensities.

Now, in exchange for this’leéﬁay, this freedom that
PDH ordinance allows, it alsd\hés its own set of"standards
and regulétions.

' I would like to refer the Court to Section 30-15 of

our zoning ordinance which is entitled, Planned_Developments.




It applles to PDH or PDC dlStrlctS.

Now, I would llke to point the Court to two partlculc
provisions, among others, in that.30-15 section:
. One. -Principal vehicular access to planned'develop-
ment shall be from streets and :oads capable of supportihg
existing.traffic, and the'traffic that will be'generated‘by
the planned developmert. . |
Public faeilities. The planned development shall

be located in an area for which police and fire protection and

publlc fac1llt1es are avallable and adequate for the uses

'proposed provided, however, that the applicant may provide

such facilities whlch are not presently available and written
assurances that~such'provision shall be included as a part of
the development plan. H

| | As 1 say, the PDH allows density bonuses, it allows

higher density of development than the regular category but,

'ohjthe other hand, it also requires that 30-15, specifically

written for this category, be met.

it is‘our_position in this case, Your Honor, that
these standards and regulations were not met.

First of all, the development plan itself, the
develOPment plan is impo:tant in a PDH application. It is

what the:Board'considers. It is what the Boardfapproves or

ar
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!

i

uisapprdves:f? )

Themplan 1tse1f.here we w1il ‘show, was lacklng 1n--
many ways but with regards to the comprehen51ve plan, although
it may have met the den31ty requirements of the comprehensive
plan, it dldn t meet all the requlrements of ‘the comprehens1ve
:plan or the polJ.c1es°

The development;plan was also lacking possibly in.
some quality espects’thatgthe staff repert ehowed that there
vwere many things lacking in this development plan which were,
required by the erdinanee;

; : | As to public facllltles which the ordlnance seys
-shall be presently avallable or the applicant will show, make
‘ wrltten assurance'of ‘how he is going to prov1de them.

- 'The road sYstem, The comprehensive plan shows, says
that the read system is’ﬁinimai eut”here and we will show that
it is minimal, subetandard,-and it is dangerous,«minimél from
the safety:point of view and effieiency point of view..

Ihe water supply, we will refer to the Board verbatim.}
Mr. Babsen expressed a desireief Herndon to eupply'
water, a hope that water would be supplled but he didn't show
that water would be supplied. It was a blg question mark.
Schools., Staff report shows the schools were over-

i

crowded then. There was a plehned school opening in the near:
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future. We will show that even with those planned school
openings this applicatibn Qould have kept the schools at their
oVerérowded,.in theip;ovércrowdedf situationtsuchlthat the
plannéd imprdvementswduld.have done nothingito alléviate the
situation.: |

| vFire proteqtioﬁ, We will show that from é'national

standard and from a Fairfax COunty'standard,_fire protection

for this property was not adequate.

&

Police and library. The staff_repért says that this

development would tax the County's ability té provide these

)
L
5
7

services.

. . Now, as I said before, the PDH ordinance and 30-15

J= 10
is important. This is optional ;atégory.v.Tﬁefaﬁﬁliéaﬁt c.ame
in, réque;ﬁed:his bonuses, got‘hIS'fféedom.'ﬁBﬁt.nﬂw he}dmesm’
feel that hé should abide by the réquirementg involved;‘

We will shdw:Ypur‘Honor that a coﬁprehensivé plan,
although thé density?requireménts ﬁay have béen met here, is
a plaﬁ fbr‘the'future; It is not a rézoning-of the property.
It is not somethihg.wherg an applicanticén s%y, the density
is there on thé_plan; therefdre; immediately, 1 deserve my
zoning. | | | ; |

The éomprehensive plan'is for ordefl§ provision of

convenience and harmonious community and environment.




I would like to read the one sentence from 15.1-427
which, along with 15.1-498-and'15.l-490'of the State Code are

very important to this case.

to improvéApublic health,‘safety, convenience or welfare, and
to plan for the future development of new communities to the
end that transpbrtatioh systems be carefully planned; that new
community centers be developed with adequate hoﬁsing, with
utility, health, education, recreational -- and it goes on.

I think the kéy word in here, Your Honor, is ''to
_improve." This is telling local governmenté, and it is saying
that the zéning process, the planning process, is to improve,
.Let's not say that if we got érowded roads elsewﬁere, we desery
zoning.becauSé we come up here to your crowded standards here.

Let's improve it. Let's not say, well, the schoéls
are crowded elsewhere; we have handled it by putfing in temposj
putting the kids in a language lab where they are not.deSigned
to be -- let's imprové that situation.
| .  The Carper case. I think it is stretchiﬁg'the
imagination to compare this to the Carper case or the'wéstern

two-thirds of the County which were zoned for large lots. 1

This chapter is intended to encourage local'govérnments

- think the key in this whole line of exclusionary zoning cases, |

which of course we will touch on later in closing, is that there

e
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wasvan 1ntent, the Court found an 1ntentuto e#clude people,
not the fact that the Board or the zoning body wanted to’ pro-
Vlde services in an orderly manner.

I would llke to quote Natlonal Land versus Kohn, ,

I

215 Atlantlc (2nd) 597 a 1966 case:

- has as its
T Zonlng ordlnance which, primary purpose the-

preventknxf entrance of newcomers in order to avoid future
burdens, economic andAdthefwise, ﬁpon . administration of
ﬁublic services andefecilitiesisanox valid." ¥

| rOfvcourse, we db not mean to imply that a governmentgl
body may not utilize its 29ning'power in order to assure that
municipal services which-the community requires are'provided
inﬂan orderly and rational.manner. |

| | Your Honor, I think this exclusionary purpose is going
to be very hard to show beeause I don‘t think it exists.

| Also, I think we all know what the standards are in
a zoning case;

| The applicant has, the petitioner hes, a very heavy
‘burden of proof. He must show clearly’fﬁat the Board was
arbitfary, capricious, unreasonable as it reiates to health,
-safety and welfare., It is fairly debatable the’Board's

decision will stand.

We think, Your Honof, that the Board's action here




was clear under the statutes of Virginié;]aﬁd if not clear if

ié at least fairly debatéble.

THE COURT: Let me inquire at this point: Was the
R;lZ-S-accéptable to.the aﬁPlicaﬁt'and'propbsed to theiBoard?-'ﬁ
.;,  | MR; HAZEL: &és,”it was aCCeptable to the applicant
_but"it'was never even suggested that that would be acceptable
té the Board, . The testimony will be that the staff report
would have been the same had it been 12-5 instead of PDH-3,

THE COURT? Of course, I don't want to preclude the

evidence. I am juét trying to move the case along. .
| ' o :

t : ' : .

' Is there any evidence to the effect that the Board

wduldvsuggest.that certain standards be met, particularly ref'
garding the police departmenﬁ aﬁd firefighting”eqﬁipment or
fire'pfbtection be proﬁided by the.appiicant? 
MRovSYMANBKI; it'is right in the statute that these

were deficient, That‘étéff report went to the Board, which
tﬁey, 1 assume, read before they made thgif decision.

| Also, all of the standards are right in the State
C?de. |
-MR. HAZEL: I"would.'d_i;ffer° It is not in thefstaff
report. It merely says that those matters would be taxed.

There will be some testimony about the absolute lack of study

or basis for that.




THE COURT: ALl right. Call your first witness.
MR..HAZEL: Néw,.if Your.Honor_please, we have some
df’the Cpuhty.department heads here. I would like to explain
this so that thevrecord wen't seem-disordered. There are seme
of the technical people that I would like to call. They'WOuld‘
essentlally be out of order. Normally, I would put on one of |
my clients to. explain the proposal then put on these technical
witnesses later. But I think there are four technical people
We:could get out of the way and back to work very qulckly°
. With that expianation»i would like to put them on in |
hhat order.

THE GOURT: You '-r_nay proceed.

MR. HAZEL: »Mr. Colemen, please.
ﬁhereupon, o
v C. S. COLEMAN,
.Wae called as a witness and, having beenﬂpreviously duly SWOTrny
was_examinedvand testified upon his oath as follows:
| DiRECT EXAMINATION

BY MR, HAZEL.

Q' Would you state your name, please, sir?
A C. S. Coleman.

Q Your employmeht?

.A' I am employed by the County of Fairfax.
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He has testified in meny éases.

BY MR. HAZEL:

Q

vthe various types of soils on the subject property?

A

Q

L0 > O

Show?

A

“septic fields; the yellow areas, margiﬁai. Some of them bad,
some of them not. Other areas are those that are either too
shallow rock or have high water table in the wet season that

Would not be suitable.

 Yes,

28

How long havé'ydu beéh éﬁﬁi%yédfbybthﬁ Couﬁgyf 
Sixteen years;.

What is your capacity with the Couﬁty?

I work as a soil éonsﬁitant fér_the County.

MR. SYMANSKI: I will stipulate --

MR. HAZEL: I would tender Mr. Coleman as an éxpert.

At my requestg did you prepare a document which showsg

Yes, I did.

Do you have that here in your hand?
Are those colorings yours?
Right.v

Would you describe to His Honor what the colérings

The red color indicates the area is rated good for

MR. HAZEL: I would like to introduce this in eviden




t

THE COURT: Any objection?

We will call“fhet Petitioner;s Exhibit A, I suséect.
| (The document referred to was marked
Camplainant's Exhibit A and received.)

BY MR. HAZEL: B
; Q Mr. Coleﬁan, did you have.any opinion as to whethef
or‘notlthie property cbuld be feasibly developed for eitherv
‘one acre under its preSeht zoning-or any smaller lot.eategory
‘with septic tanks? |
| A The areas 6f‘good soil are too widely scattered.

There are too'many areas of high water table or shallow rock

. to make it possible to develop it on a.eeptic field for this

' tract.

Q To develop it feasibly you would require public

sanitary sewer?

A That is the only way 1 can see it.
MR, HAZEL: - I have no fﬁrther»questions.

CROSS EXAMINATION

. BY MR. SYMANSKI:

Q Is it your testimony that none of the areas on the
subject tract could support a septic system?
A No, there are areas which would support a septic

field.




Q The - areas in réd'cd&id §ﬁp§6itvééptic'fields?

A Righ.t .
MR, SYMANSKI: No further questions.

vMR.'HAZEL:i I would like: to ask that Mr. Coleman be

excused.
THE COURT: You are excused.
| - t (Witpess excﬁsed,)
THE COURT#Q Call your next witness.
MR. HAZEL:Z Mr. Liedl, please.
| Whereupon, . ‘ | |

JACK LIEDL,
was called as a witnésé aﬁd, having been previously duly SWorn,"
Was'examined andftestified upon his oath as folléws: |
‘ DIRECT EXAMINATION
BY MR, HAZEL:

Q Would you state your name, please, sir?

A Jack Liedl.

Q | Your employment?

A I am Acting Director of thé'ﬁepartment of Pubiic
ﬁorks; Faiffax County.

Q . How long have you been employed by'FaiffaX County;
Mr Liedl?

A Off and on since 1951, the last time for about 15 




years.
Q During the past five yearsﬁor thereabouts, has the

o ' . ‘ o

administration of the .sanitary sewer system of the County beeni,

essentially YOur business?

A It has.

Ead

Q Now, Mr. Liedl,_ are you familiar with the applicatioj
€-222 which is the subject of today's case? By that I mean,
ﬁso far as it relateg?to location and watershed?
| A I am; _ |
‘Q I show you 'Stvipplatedlﬁxhibit No. 11 which has been |
identified as a watershed map. Are you famiiiaf with that ﬁap?
A Iam ” |
Q  .Could ydu‘outline’on that map -- perhabs we. can put"
it up here =- the,watershed that this is located ih and how
that relatesiﬁo other watersheds in the County?
A The tract is in the Sugarland Run watershed which is
parf of the upper watershed for the Potomac River.
. | Sugarland'Run runs througthairfax County and down
into Loudoun COunty.and aonnects withfﬁhe Potomac River, |
Q Now, Mr. Liedl, are thefe sewer'lines on the property?
A There are. |

Q | I show you a copy of the staff report which is an

introduced exhibit in this case. ‘Would you read paragraph two




from the seWer'Sanitatidnudépartment’é'reportﬂaz

A It says: The nearest“available sewer to the property
isfa'Zl-inch and 36-inch line located on the property. This

‘line is adequate for the proposed use.

Q Now, Mr. Liedl, was_Sénitary sewer service available N

to this property from Fairfax COunty in October of 19717
A It was. |

Q Is it available:to this property today?

A Trunk sewer capacity is available. Treatment Capacit

is on an allocation basis on the first-come-first-sexved.

Q | Now, Mr, Liedl,=could YOu-tell His Honor what ﬁhe
treatment plant for this»particular tract is?

A The sewage'fromithis area is treated.aﬁ the D. C.
Blue Plains Plant.

Q Wha£ other argaé of the County are treéted at that

plant?

A All of the northern area’of the County. That includes =--

Q- Whén you say, all of the northern area =--
A That includes Horse Bend, Sugarland, Difficult Run,
Scottis Run and Pimmit Run -- basically the northern one-third

of the County.

Q ° Now, is there any difference in the treatment situation

‘régarding the subject tract téday and any cher properties

y




located in the northern area of the County?

©A No;‘they are all in the:same predieement°
Q They aré ali subject to some restriction?
A I‘hat s true, |
Q What is that restrlctlon, Mr. Liedl?
A Well the restrlctlon 'is an allocatloﬁ system that

wes developed by the Board of Superv1sors in order to assure
that the Blue Plains Treatment Plant was operatlng in a satls-
factory manner between now and when it is totally enlarged,

- or ‘a second regional plant becomes available. Sp they‘develope‘
a system for a five4ye§; period thet allocates just so much
dapacity each year. | ‘

Q Mr o Liedl,iI shqw»you a staff repert iﬁ.ZoniﬁgdCase
€-377 which is now pendihg:and ask;yod if you will read the
paragraph? | | | S

MR. SYMANSKI: 1 am going to object that this staff
repert was made after the date of'this trial, this zoning
tearihg.. I think in this case we have to consider what the
Board of SgpervisOrsLhad befofe itdor Qhét the circumstances
were at the time of this hearing. If the Court is going to
review new testiﬁony that was not before the Boérd'of_Supervisors,
then this is ih effect a new zoning hearing'rather than a review

of what they had to do.
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THE COURTE: What’is your positidn on'thati _

MR.»HAZEL: I‘think that is an artificial réstriction
which almost insults the Court, that the Court cén't take into
apcount things that have Qccurréd which prove out the facts
that were established or were présent and the thepries at the
time of the Boardvof Supervisors' hearing.

In this particuiar case, I have an entirely different
éround in that the County is alleging that-sanitaryvsewer is
aﬂproblema. Yet, just a few months ago, in a case for éome
SeQeral thousand units,’Mr. Liedl'é office'published the staff |
report recommending a rezpning in Reston in the same_watershed
ahd making absolute minimal light of the sanitary problem.

So that.this report is presented not‘tp talkvabout'fﬂ
the land use in totallty but to talk about this sanltary |
situation that the County says is a problem, unless the County
will on this issue stipulate or agree with their W1tness that
~sewer wés available to the property on that dateo
| MR, SYMANSKI. Your Honor, the point is that if the
'Board of Superv1sors had a traffic problem allegatlon before
them, made in the staff report, if there was a Metro system
right to that propertj today, I think it is ridiculous to‘say |
that transportatioh was not a problem when this case was'

considered.
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Nd&, if‘there:is'a chahge:in,cireumstances,‘the'
appllcant can go back to the Board .and say the circumstances
dre dlfferent. But if the ‘Court is going to take in all the
eQidence, up te this date,.l don' t-see how it can review what
the Boatd of Supervisors'vdecision was withhregards to arbitrany
éhd caprigieus.v‘ a |

THE COURT: I understand that.

I think his pos1tlon, though as I understand his
position, is that there was discrimination and thls_would en-
deéVor to go to show thet'discriminatidn in effeCt resulted |
from a cursory rev1ew of the application.

MR. HAZEL: Exactly._

THE COURT: 1 am going to let it come in at this
point.v 1 w1ll have to put some screws on it at some place
along the way, though but at this point 1 am going to allow
this to come in. |

‘ Objection denied.-
BY MR, HAZEL:
j .Q - Would you read that paragraph'from the‘staff report
ih G-3772 | | | |
A Well, this is net our staff repert, Publie Works
'staff report. |

Q Would you read youré?

Y




A Our statement on C-377 appliéatidn:was, states,

 actpal provisions;for‘séwér services contingent upon the
Ipfoperty ownef oﬁtainingtap allocation from the .74 mgd
-annually a110catedvincrem§nt.

Q ,Would yoﬁ now read the_FairfaxACounty staff report
 iﬁ this document? |

A This area is served by the Blue Plains Sewage Treatm

Plant for which the County has allocated 74 million gallons pef

day, .74 it should be, mgd. Average increment when this‘allb;
cation is used up for}aﬁy_One year, building,permits are not. .
issued-until,May 1 of the‘hext allodaﬁion éefiod.

MR. HAZEL: ‘I‘w0uld now like to introduce ﬁhis staff
‘report as ﬁy Exhibit B, |

THE COURT: I don't know about the whole, entire
.report. I think it is oniy related to these particular items,
.to the sewer. Maybevthey can be extracted. |

MR. HAZEL: I think later I will introduce this
;again,.further. I will have other evidenée ﬁo tie this in.

THE COURT: Let's hold it until that time then, unti
we seé what the sitﬁation is.
-BY MR, HAZEL: |

Q  Mr. Liedl, I show you Stipulated Exhibit 23 which is

the staff report in the Clinch,case,_C-ZSZ, and I_shcw you on

ent




the tax assemblage outlined in yellow the area of C 282

I ask you, is- the sewer, sanltary sewer situation,
today,_and wasvlt in October of 1971, identical as between these
two parcels? |

A It wes[
Q Now,’ln SUMMATY, . the eanltary sewer was avallable,
as T understand your testlmony, in October to the subject

percel, October of '717

A Yes.

Q_' There was then‘no restriction on treatment, no'alloca—
tion?

A No allocatioh situation.’

Q Was then in‘effecto
Now, there ishah:allocation system based on 730,000
gallons a year for a prescribed period?
l A .‘-Seveh-forty.

Q Now, Mr. Liedi, looking beyond_the present allocation,
what ie the,planning for the increase ofjeewerlcapacity S0
that there will be no need for allocatioﬁs? |
' A It is construction_of an AWT facility by the Blue
Plains people which is now underway; That is scheduled to be

completed in, I believe, 1977, summer of 1977° This,wiil free

up some addltional capacity for the County.




The next additional capacity will rely upon a second

regional plant being bullt:to serve primarily the Maryland . -
portion ‘that is belng served by Blue Plalns now.

When this is taken off the Blue Plalns Plant, thls'

w1ll prov1de additional capaclty for Fairfax County and Loudoun

J

Gounty. There 1s no scheduled date for that as yet°

Q But. the next relief is 1n 1977?

A That s correct.

Q Now, Mr. Liedl, going back in the sanitary history
éf‘the subject area, nae this not a part of Sanitary District
ia?' _ , . gy
| It was..

Do you recall when Sanitary District 14-was establisl
No, sir. | |

Was it in the late '60's or early '60's, rather?

o S

I believe it cguld be in the early '60's.

Q  Was that established after a referendum vote Of the |

‘citizens_in the areal
| A I am not clear on it. I.dcnit'believe that_the
citizens had a referendum.

Q For what.purpose was it established?

A Sanitary l4 was establlshed to prov1de sewer service

for the area of the County and the Town of Herndon°

ved?




39

Q This'proper;y‘is‘loedted-in Sanitary 142m;A?;“’”
A This‘propefty is'located iﬁ'Sanieary 14,
MROIHAZEL: iI have no further questioné; Youeronoro
THE COURT:'vYQu may cross examine.
- CROSS EXAMINATION
BY MR. SYMANSKI:
Q Mr. Liedl, you testified that these liﬁes, sewage
lines, went to the Blué Plains Plant, isvthat eorrectf
A That's cofrect.
Q Now, are you aware that there was a memorandum of
understandlng in approx1mately September of 19707

A Yes, sir. - ‘ _ o 3

Q What was thet memorandum of understanding about?
A Well, the memorandum of understanding was developed

by all the participants.that contribute to the Blue Plains v
Treetment Plant. It was, it recognized, that the'Blue Plains
vPlane had problems dufing'the interim period until it coﬁld
enlarge, and how each of the contractors could aid the Blue
Plains situation. This 1s what led. up to the allocatlon system
that the County imposed.

Q You say, recognlzed.that Blue Plalns‘had problems?

A That's correct.;

Q What do you mean by "problems'?




A Growth on the system faster than was. ant1c1pated and

delays on constructlon.‘ So they couldn t meet --
Q - Wasn t Blue Plalns over . ltS designed capac1ty in
mgds, milllon gallons per day?
A It was recognlzed at that time it was, yes.
| Q And you testlfled that there were plans for AWT,
Advanced Waste Treatment?
A That's correct.
Q What is the target date for that AWT?
A The first target date was '74. The second one was
?76. Now I believe_it:is.'77.-
| MR. SYMANSki; No further questions.-
| REDIRECT EXAMINATION |
BY MR. HAZEL:
| Q During the peribdvsince the memorandnm of understandi
’in l970,_has the}Beard of Supervisors continued to grant zoning
hases in the Blue Plains watershed? |
 MR. SYMANSKI: Objection.
THE COURT: If he knows.
MR. HAZEL: If he knows.
THE WITNESS: I don't follow the zoning operation

that close,

ng




| BY MR, HAZEL:

B Q Did yéu make a tecommendatioﬁ on a zoning caliéd'tﬁe
‘McLean Housef |
A Yes, sir.
Q Where is. the Mclean House?
A That is in tﬁe -~
MR, SYMANSKI: Same objection.
MR, HAZEL: If Your Honor please =--
MR. SYMANSKI: All of that happened after the fact.
Either I may note a coﬁtinuing objection to new'evidencé --
| THE COURT: I will allow him to proceed with this.
THE WITNESS: The McLean House.applicatién_is.lbcate<
~in the Pimmif Run watershed. | |
. BY ‘MR,.- HAZEL:
Q Does that go into the Blue Plains Treatment Plant?
It does. |

.

'Would you point that out on the pfoperty?

- © -

Basicaliy up in this general area.

That uses‘the.samg sewer allocation?

It is on tﬁe allocation system, yes, sir.
How many units did McLean House encbmpass?

I believe something in the neighborhood of 400.

L > O > O

Now, in fact, that has been zoned and the sewer




commitment made to that 400 units since thls zonlng case came |-

up and was denled, hasn t 1t7
" A 1 belleve that's corrects
Q Was there avlérge zoning-at Tyson's Corner under the
West Park projeét'granted here in the‘past four or five months 3
3 A I‘wouldn't havegany kﬁowledge of that. N
¢ Q VYoﬁ,never heérdiof West Park zoning?
A I know where West Park is but I don't follow the
éoning, when it is granted'and when it is heard; |
Q Are you familiar at all with the Hilton Hotel at“
T&son's Cornmer that is being planned?

A Yes, sir.

Q  When Qas that zoned?
A I don't know when it was zoned. See, I only get
involved in it on complétion of app1ication and zoning permits
so. I would have nd knowledge. |

Q Do you know of any pOlle of the Board of SuperVLSor%
since 1970 that they stopped rezoning cases because of sanltary'
éewer problems? |
! A Not to my knowledge. That is out of my field;

Q I am not trying to get you out of your field. .I am
Just asking you if you know of any halt on zonlngs?

THE COURT: Have you ever recelved any policy




"instruction from the Board to this effect?

THE WITNESS: - As regards zoning?

THE COURT:

THE WITNESS: No, sir, they would not come to me.
THE COURT:.
policy in regards to you looking at availability of sewer?

THE WITNESS: No, sir.

THE COURT:
MR. HAZEL:
THE COURT:

Thank you.

THE COURT:

MR, HAZEL:
Yqur Honor,

Whereupon,

was called as a witness and, having been previously_duly sworny -

was examined and testified upon his.oatﬁtas followaz

BY MR, HAZEL:

Q  Please state your name, sir?

A Oscar S. Hendricksoﬁ.

‘All right.

You are excused, sir.

OSCAR S. HENDRICKSON,

DIRECT EXAMINATION
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Yes,

But has the Board ever issued you any

I have no further questionms.

(Witness excused.)
Call your next witness.

I would like to call Mr. Oscar Hendrickso¢n,




L
iz

identified as zoning R-12-57

Q Your employment?-

A 1 am with the'Cognty“Development, Preliminary
Engineering Branch, Fairfax County.

Q Now, Mr. Hendrickson, does your particular branch,

people under your charge, do they deal with incoming preliminary

plans for sublelslons and pursue those through regardlng

specifications until the time when they are approved and

recorded?
A Yes, sir.
Q Mr. Hendrlckson, are you familiar with the area nortm

of Herndon which is shown on the large tax map assemblage on
the part, part.of‘it dutlined as C-222, and a large area south
of that identified as R-12-5 zoning? |

A 'Yes. |

Q. Mr. Hendrlckson, could you go to the map and point

out the areavto His,Hogpn that we are talklng about that is

A All of the land down here.
THE COURT:. Héwmany acres iéiﬁhat; approximately;
if you know?
THE WITNESS:‘ I don't know offhand but I know thefe'
are roughly 500 units here and about 500 in’the upper unit.

THE COURT: Talking about 900 units?




|
|
|
|
|
|
|
|

12 is

197172

plat?

BY MR. HAZEL:

Q

and 12-A and B. Would you describe to His Honor_what Exhibit

?

A

isubmitted'

Q

o B O

A

.

A

have record plats been submitted and construction commenced

on portions of that?

Q

45
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THE WITNESS: Yes.
THE COURT: Are they already in place?
THE WITNESS: Not all of them, no, -sir.

THE COURT: ALl right.

Mr. Hendrickson, I show you Exhibit by Stipulation 1

This is the Hidden Brook ?reliminafy plan'that-Was
to us for appfdvalo

What date was that submitted, Mr. Hendrickson?
let's see.

In September of '717

I believe so, .Iﬁis was'September '71, first submissi

That waé'pending in your office during the;fall‘of

Yes, sir.

What date was it approved by you as a preliminary

Finally was approved on February 14, 1972.

Now, Mr. Hendrickson, in furtherance of that plat,

. O




jprelimihary plat which would consume all of that -subject case?

46

A Yes, sif.i
Q 1 show you A‘and B. Can'yoh identify those éxhibits?
A Sectlon One, Hldden Brook, on Exhibit A. | |
Q How many lots on Section One, Hldden Brook7'
A v.They have 103 lots. | |
- Q Now,~Mr. Hendrickson, are these the 103 lqts which'
are platted on this tax map in that location that I am pointing -
tég o
A Yes, sir.
Q Where are the others, the Section Two lots?
A .They will follow on right on behlnd that grouplng.
Q . They have now been approved and they are of record.
hete'but they just-don t show, is that correct? | | |
| A ' That s correct.v |
Q Then there arelapproxlmately 200 ‘more lots on that
A Yes, ;ir.
Q 1 .Now, Mr. Hehdrickson, Ivshow you --
"THE COURT: Let me ask a,quéétion:f
When was that R-12-5 to thehéouth,.I guess to the
south of it, when was it zoned?
A I don't know exactly when it was zoned but the plan

came in as Tidal-Inn_Estates. They have changed the name but |




it was Tidal Inn and it was approved in '72.

MR. HAZEL: I'will cover that right now..
THE COURT:”i just wanted!te make some notes as 1
' go along here. | |
BY‘MR. HAZEL°
Q Mr. Hendrlcksoﬁ, the tax map that you referred to
earlier, which I think lS-Exhlblt 6, has numbers on it denqtlng
zoning applicatione;edées‘it not?- |
A Yes, sir. |
Q  Would you appféach that map and deteﬁnine which
humbere there ere on thatf
A Are we talk_iﬁg about the 12-57
Q  Yes, sir. |
.First,'you see.ppmber’15837
A Yes, sir. | _ |
Q I shoh YOu Stipulated Exhibit 17 and.ask if that is
a resolution of the Beard of Sﬁpervisors'zoning of that N
property?_ |
A l'Yes, sir;eit isf
Q eWhat is the date on that resolution?
A July 20, 1960, |
. Q Now, Mr. Hendrlckson, I show you Stlpulated Exhibit

18 and ask you if you see B-445 up ‘there?

o]
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A Yes; sir.
Q. Would you’lOOR'ohAthat eﬁhibit and see what the date
is? | | |
A This is:November 30; 1966, K
Q.h All rlght, 31r. '
jNow I show you Stlpulated Exhlblt 19 which Say<,_
‘A-960. Do you see that?
B A Yes, sir;
Q What is the date of the zonlng on. that, Mr. Henduvick:
A April 21, 1965., |
Q 'NOQJ-the»lattgr-on, A-960, léAattualLy the sube
divisionvhf.Hidden'Brook that ?s ndw_ﬂnder cdnstruutiﬁn, Ei Pl
| hot?
A Yes, sir.
Q. Now, DMr. Hendrictson, while you are still ot tho
board,'where is.thE'princ1paL access to Hidden Brook as far

as highway access?

A It comes out on the Dramesville Road., At first this

was an easemento It is now dedlcated.
Q Is that through the subJect property?
Hldden Brook - property?

. Ye,So

Y -T

It is not.

G
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Q Isn' t the road e does that map show and does your

plet, recorded plat, show the access haV1ng actually been o
through a part of the subJect property.
A Yes, sir. . |
.Q _So that the main access to the 400 lots in Hidden
Brook, in fact the only access now available, is it not?
A .-‘Yes, s1r; _ |
-Q Is through‘part'of the subject property, is that
correct? | |
A Yes.
Q ~ Is that bexng developed at ---yhat density per acre?
A Hidden Brook is 12-5. ‘ ”
Q Can you teil from the preliminary plat.what number
of units that is per acre actually being developed?
A Lots per acre, they have 2. 85 lots per acre.
Q Does it appear,on the prellmlnary plat as to the
totalvdensity in lots per acre?l
A It should on the,total preliminary.
Q Would you make'reference}to the preliminary plat and
see if you can find the total'density,es far. as lots per acre?
A They have 2,69 iots per acre.

Q So that the adJacent property of Hidden Brook is

being developed, do 1 assume, under the cluster concept?




'Yes, sir; it is.

A .
Q  And it is-yiélqing about 2.69 lots?
A 'Ldts per ddre;;

Q Per acre.

| " :NOQ,_is schooljsitg béing dedicated as part of”thed -
. Hidden Brodk devélopmengi | | |
A Yés, sir. R

Q ."'Now,.17p9int to a portion of ﬁhis tax map and ask

you if that is part of the school site that is being dedicated
as that site'developed2' Would you refer to the map if you |

| have a question?

Is that a ?arkior school site?
A This is park up in here. The school site would be
down in this érea. |

Q Referring to Section Two, to One and Two, are any

parts of that -- refer to your preliminary‘plat»and’show His

anor whe:e the school site is to be?

A ‘The school site will be'just in this area here.
| THE COURT: All right.
'BY MR, HAZEL:

Q Was that requifed by Fairfax County as part of the

cluster development apprpval?

A Yes, sir.




Q And is that for.an elementary school? _ﬁ

A It 1s, yes, sir, for an elementary school.

Q Now, is the hlghway that connects these 400 lots w
Route 228 a dedlcated road in the publlc system?

A Yes, 31r, it is a prlmary highway.

Q Was that requlred as part of the development of thls

property, of the Hidden Brook property?

A The Hidden'Brook had‘to construct thelaooess to
Route 228.

Q - Now, Mr. Hendtickson, under the County policy, who

constructs'the'water lines on a deyeloper“s property, on.a

subdivision such as 222 or the adjacent property of Hidden .

Brook?
| A The developeravyy
Q  Does thevCounty pay for that?
A Not to my knowledge,bno, sir. -
Q Who constructs the sanitary*sewer lines connecting
to the tfunks?
A The developer.
Does he pay fot‘thatZ'
He pays for that himself.

Does the County pay for the sanitary sewer trnnks?

- o B O

" No, sir,

5L
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 Q Wﬁ§~c6£§§fﬁ;téxtﬂéfgéédf;ﬁ;£hevé?bpétty,TMr.
Heﬁdricksonf | | |

A Thé developero.

Q Does the Cqunty bay for any part ofvthe :oéds?

A No, sire | |

Q .-boeébthévCounty.pay‘for any paft of the school site
ghat is dedicated to the'Countyvunder the cluster concépﬁ?

A They don'tyﬁéy_in césh. It is bart>of the density
,¢redit. | | | |

Q They get a deﬁSity credit, The site is madebavailabye?

A It is dedicated, yes, sir. |

Q Now, other ﬁhén-the inspection process which:is done
atvé fee basis;.l understand - is that correct?l'

A Yes. | | |

‘Q - The County put money §ut_in that development for the
construction of those fagilities on the site? | |

A No, sir;,hot to my knowledgeoy

==

Q .Now, Mr. Hendrickson, turning to the exhibit that yol
have on your right which'is Exhibit 7, and on your left, |
Exhibit 7, do you recognize that as the developmeht plan that
was filed with appligation c-2227 | o

A  Yes, sir. o

Q Do you recognizé the road serving'this"aslkoute‘228?




A Yes.
Q What is the State designation of the highway?
A It will be a primary highway. ‘It'shouid be an R-4-D

| which is rural depressed median divided highway.

' Q _ Is that part of the Staté preliminary system?
A It is; yes; sir,vv | |
Q@  Is Route 7'pafﬁ;of the‘State.primary system?
A Yes. | B
Q Is Route 1 part of the primary system?
A Yes. o
Q. Ndw,'what is thé, as far as intensify of use.and

'treatment, priority a@corded highways, wﬁat positibn doeé a
_primary highway have in the State system? Is thét the most
important of the State -- :
A That WOuld_be’ﬁhe heavily traveled.highWays. It'wpuLd
:be‘primﬁry.. ' | | o
Q  Would it be fair to say the primary highway of the -
State:system is the one on which the State gives primary
priority for mainténanceland éonstructioh ahd all the rest
of it? | |
A I can't say‘preéisely thaﬁ that is the case but I
'would assume that that is the case.

Q Has that been your.experience.in the offiée that You;




‘have with the?CoﬁhtyZ;'j

A Yes;

Q No@, does_the County operatehthe highway syétemftw

A No, sir.,f |

Q » The.hlghway system is operated entlrely by the
iState of Vlrglnla, is it not?

A In Fairfax County, yes;

Q Yohr office requires certain design standards for
hconstruction of roads, is'that correct?

A That is correct. |

Q Mr. Hendrickson, again 1 refer you to the map,'the
‘tax map.assemblage for the highway righteof-way for 228 horth_
of this propertylout to Herndon Junction, do you‘know how Wideﬁ
the State has required that to be? |

A Ivknow what the‘comprehehsive plan called for, It
'is 160-foot right-of-way, o |

Q ~ Has the 160 foot actually been vauired by the State
You can 1nspect the plat if you like, between the north end of
this property and Route 7. |
| A It appears to be; It is a wide-right-of-wey;"I
can't tellvexactly_whether it is 160.foot or what.

Q  Has the State, and you might continue to refer to

that map, has the State reeently completed'improvements on 228




as it crosses Sugarland Run?

A So far as I_khbw, yes; they'hayg,

Q _Where were those improvements, of were - those improve-
ments between thé north end of this prbperty and Herndon Juncti

A Yes,‘sir. | | | |

-Q | Now, has the State alsé, in ¢onnéction with the Town

1of-Herndon, dompleted improvements south of this property into
}the Town? |
A Yeé, sir; they have:

What did that consist of?

That is a four ‘lane undivided.
That runs to the Town liné?v

To the Town line, yes, sir.

Would you point out the Town line?

>0 P o > O

Right here, right at the high school. Actually they
come up just abéut to the high school. | |
Q:' Fine,

. Mr. Hendrickson, returning again to the development
plan, Exhibit 7, what are the requireméﬁts of the County
’thfough your office for streets on that plan?

| A Well, first.of}all, we require dedication of right-
3of4way to bring the ==

Q Are we talking'aboﬁt Route 228 right-of-way?

on?




A I am talklng ‘about Route 228 There is a r1ght-of~
way there now. We would requlre the developer to dedlcate the

right- ofnway up to, to. make the ex1st1ng right-of~-way 160 fect

wide.
Q Is that whaﬁ_isAshqwn on.the‘deVeIOpment plan?
A Yes, sir. | | -
Q .That is in éccbrd with your requirements? 
.A Yes, sir,

Q In other words, if the property had been zoned and
developed pursuant to this plan you would have required dedicat
tion up to the 160 feet,-the full length of the prope?ty,‘is

ithat correct?

, A Wherever it is faced on ﬁis propefty er ran‘through"
!hls property. The small'eeetion where he has only one side,
;we would ask 80 foot dedlcatlon from the center llne to the
!propertyo
i Q So that the development‘of'the subjec; propet;y woulc
;have provided more than half of the road right-of—way needed
| for the additional 228 feet widening, would it not?

1 A It WOUido

i Q Now , what w0ﬁld you have‘required regarding con-
istruction, fifst eo the primary surface and secondly.to the
iservice roads, if any? |

i _

|
!
|

t
'
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A ORay, oﬁ”his deVelopmenthplan it shows that he is

going to build a 704foot street. That is a four-lane undivided

_highway° It should match‘thewhighway that the State has con-
- structed in Herndon.

| | We would.require, because of edditional -- on the
development plan, that he construct that. The County requires
also that on primary highways he construct a service road on
‘each side of the roed.' |

Q Is the service road shown there?

He shows it on'part of the site but not the full sit¢.

A
Q “You would have required it the full site?
A

Yes, sir; unless, of course, he had a system of

roads just inside the subdivision that would permit us to move'

‘traffic from off-site through the site.’
In other words, we do have the prerogative of taking
a through street within the subdivision and let that serve as

.a service road.,

Qv_ Now, Mr. Hendfickson, are there other streets other
than 228 that are shown on this plat? “Are these constructed
according to your specifications?

A Well, they will be if they are constructed; they

‘will be constructed to the. County-State standards.

Q That is the only way you approve that plat, is it no




A Yes, sir.

Q qus the County or the Steﬁe bear any patt of the
cohstructien eost of those streets within the development?

A - No, sir. |

Q ,.In fect, does any pert oflfhe.coét we have.talked
about this morning on that plat,”does the State or County bear
that?._ o . . o

A No, sir.

Q  Mr. Hendrickson, does the improvement shown on this
plat in your opinion bring Route 228 to an adequate standard
for.traffic?, | |

A Yes; sir. If if is built to a four-lane undivided
highway? it will bring it up to an adequate standard.

Q Do you have any traffic count on the existing road?

A No, sir; I do net.

MR. HAZEL: I have no further questions, Your Honor.
CROSS EXAMINATION
BY MR. SYMANSKI:
| Q Showing you Stipulated Exhibit 7, would you identify

| that exhibit, please?

A Yes, sir; that is the development plan that encompasses

the C-222 rezoning application.

Q What is the date on that?




A

Q

A

Q

Q
A

Q

A

Q

A

Q

It says December 10, 1971, 10-12-71. -
Have you exaﬁined this plan with regards to the
ihterior_étréets on tﬁis.development plaﬁ?

‘iYes, sir;v | |

;Would they bé égceéted by.the Virginia Departmeht |
of Highways? | | | | |

| .A' ;Sdme pf;the'stfeets would; some would not.

:Any of the streets that have backout parking will
_nét'be accepted by thevDepartment of Highways. ~In here there
is some Quéstiqn_and that would have to be cleared by the
State. The State Qiil ndt take any street that has backout
pérking. Theée they may,cbnéider as driveways thch would be

similar to a single family.

streets do not conform to the standard.

accept the street, who maintains it?

Would you point out the ones that would not?

What about with regard to width shown?

The width, in measuring the width, some of the
1f the Virginia Department of Highways does not
Then the individuals and the homeowners association. |

Who would fix potholes?

The homeowners.

Who would remove snow?




EYd

| 'improvements that you would require or the dedlcatlons that

|

'you would require?

stream crossed the road, there is no bridge there, do you have

. any requirements there?

The homeowners., -

A
Q Now, I refergyou to this part of the property.
A Right. |
Q The northern part; Whlch is shown here as touchlng

Route 604, Does that show the requlred 1mprovements or the

A No, sir; it.does\not. This is a:case where Sugarlang
Run Road runs along the horthern part of the property., That»
also is a 160-foot rlght-of-way, We would require that this
owner dedlcate at 1east half of that rlght of-way.
' Q If there is a ford on a stream, or ford crossing a
road whlch is adJacent to this property, would you have any
requirements? |

A If it were adjacent to property.

Q The property was touching the road on which the

A No.
Q  None at all?

A No.

Q As to the circulation system, the road layout in thlG

development plan, is it a good, well- de31gned C1rculat10n

|




' was your testimomy again? Do they show the amount of service

' road you would require here?

- roads from this point here to this point here and, as I say,

. property and out?

. so you would expect that there is some imbalance-there.

6l

sYstem?
A Without further study of tﬂe plan I woﬁid not céééﬁs
to commeﬁ; oﬁ that particulaf quesfion. |
fThé traffic to adjoining property, we wouldiask
additional‘access to it, to adjaceﬁt property, if this were
to come in as a breliminary plan. | |
Q Doés this show a good number of access-egress points

from the property onto the property as far as getting into this

You have no opinion as to the layout on circulation?
A I would like, not like to comment on that because I

would have to know what the traffic was at each of the entrances.

7/

He has three entrances, Dranesville Road from the toj
of the development; he has about five on the bottom. Of course,

the lower section has fewer houses than the northern section
Q You made some comment that the service road -- what
A No, he does not show the amount of service road we

would require. We would normally require service road all the

way through the site, both sides of the road. He shows servicg.




I we would, if he were to develop --

THE COURT: Let me make an inquiry at this point.' I
am not sure ﬁhat I understand this PDH applicatioh. When he
files that, don't the people who normally review plans review
the planS»that are submitted with it? Have you reviewed this
plan previou;ly?V o |

THE WITNESS: This was reviewed prior to my takiﬁgv
the dffice.

o THE COURT: ALl right.

MR. HAZEL: i‘hat is just exactly the point. all
these details are the kinds of things that are worked out at
staff ievel. This gét such cursory treatment from the staff,
and such a turnarﬁuhd that it was never even reviewed and when 
it came to the Board of Supervisors the e&idence'and the
transcript is that we didn't think the density at this time
was available., It is premature, and it is a waste of time to
| work on the dévelopment plan. And they denied the whole thing%

| MR, SYMANSKI: T don't think Mr. Hazel has been
sworn to give testimony.

THE COURT: Do your records -- I realize you may.not~f
| have been occupying the office at that time == but do your
.records indicate this was reviewed by'wﬁatever staff there was

at that timé?




THE WITNESS: It was reviewed and one of the com-

plaints was that there wasn't enoﬁgh time to review it.

THE COURT: Oh.

MR. SYMANSKI: Your Honor,'the day he gave was
October 12; This is theirisubmissipn. - The Planning Commiésion
:minutés we havevin here are, I think, dated October 12 and
the l8th.. The Board hearing was October 20. | |

THE COURT: Well, I don't want to spend a lot of
time, waste a lot of time. All I wént to know is, it seems to
me that if the staffiwoﬁid have a suggestion on them, they did
‘make a suggestion and then the applicant refused to accept |
such suggestion, thatbis one thinge. | | |

MR, SYMANSKi:' It is the developed plaﬁ under PDH
which goes before the Bbgrd of Supervisors.A

THE COURT: I understand that. But isn't it the
‘normal practice when it goes before the Béard, if»they.ére
:amenable to grahting the zoning, then they would,workibut the
‘plan tdlmeet the satisfaction of the County and also the
developer and all the staﬁf?

ﬁR. SYMANSKI: If they appfove the plan, they can
make suggested changes which 1 guess the developer can aérée
with or not agree with; But the point, I am just trying to

show that this devélopment‘plén is what is submitted in a




PDH application. It was-deficient.:t

Now, they asked for an'out-of-turﬁ:heafing, I
béliéve, here, and my point is that if they were notiready:
if'they wergn't ready tozcomg up with what they_ﬁére.suppoéé&g
to come up with; it is jﬁst an eleﬁent in this case.

in other ﬁordé, if they asked fér an out-of=-turn
hearing and they don't come in with what the PDH ordinance
requires -- we will have specific testimoﬁy later, also -—
but .the point is the'dévélopment plan was deficient. And
they'are the ones that.requested out-of=-turn héaring. I
believe, an& cbrrect-mé if I am wrong on thét,'Mr._Hazel:--

MR, HAZEL: Thépplan was filed about nine months
before the application was filed in January and was not hea:d'
until October and'fOr fiye or six of those months the étaff
thought it was gfeat. Then, as it approached the hearing date
they come up with lists  of deficiencies. Thé sﬁaff itself
said, we could stfaightén out the'development plan but it is
the zoning that we think_is_not to be granted because it is
premature. That was the.minutes,vtheKStaff.report, and that
was the Board's position.

MR. SYMANSKI: The Board's position —

MR. HAZEL: So we never got a chance qn.the develo-

ment plan. All these things'could have been stréightened out.,




MR. SYMANSKI: This was submitted on October 12. If

_youllodk at the staff réport, thefe is a hugefiist'of deficiénc
'théré.‘ After.this one thefe was also a list ;f defiéienciés in
the report and as to‘what‘thé Béard decidgd oﬁ that, I don't
think eacthoafd member'sa;_tﬁere éﬁa_gaQé a five-minute
dissertation on why exactly he décided this case.
Thé'point is'whéther the facts back up that decision.
I think the Blankenship éase saYs that gdod Laws éan
Vhave bad motives. I'dén't think we have gottén into each-
Board memberfs head. The question is whether the fa;ts back

|l up their decision.

THE COURT: All right. I will allow you to proceed.|:

‘MRa'HAZEL: 1 think when we gét'thpougﬁ it will be
clear in the'minqtés that:thé dévelbpment plan was not evénva
part of this'issue. We‘were never éffdfded any chance to
correct it. _

Aré ybu through with Mr. Henaricksbh?

MR. SYMANSKI: vNo;vI am not. -

THE COU'R'].:':A Go ahead.

'BY MR. SYMANSKI: |

Q Now; as far as thé service‘roéd,'what'wasbyour
testimony again with regatds to the adequacy.bf the service
‘foad and the Cdunty standardg; what they show on the pianf.

(-

ies




A They would not have met our requirement. We would

heVe.requested and expected‘a serviée road through the whoie
site along both sides of-. 228.

Q Yeu teé;ified that in'this application he;e'they
dedicated e'schoel.sitez ) | |

A They'dediceted‘séven‘acres, I believe it was,‘tova.
schoelbsiﬁe.e |

Q Do we demand a school site or request a SChoolvsite?

Av Wﬁen they come in with cluster, when ehey come in en
‘a cluster development, Qe can request and expect that they will
cenvey a scthl.site to the County. .It is a requirement that
-they get certain density credits for dedieetion of school sitej

Q Do you}know wheﬁher Route 228 is in the PDH #eﬁfyearu
plan?'v | |

A It'is»not,.so far as I can estimate,

Q . If the developer improvee this section who weuld"
improve this eection,‘assuming_we'dOn't'getvother developers
to improve that road?

A If we don't have other develepers,‘then we will
expect PDH improvement will..

Q vThe teetimony was tha£ the last; most_recent,Azonihg.
here was 1966; is that'correc;? |

A That's right.'




Q And what was the date the.deveiopment plan or site

plan, preliminary plan; came in? -
A I.don;t know preciselyion that. I can find out.
° Q Was it the 1970 or soon after the reeoning7' Was it
the middle '60's? | |
A It was '71-'72,
Q - Se actually it.was four, maybe five years’from zoning
to application.to build? | |
A Yes, sir. o
MR, SYMANSKI@” Exhibit 27, please.
BY MR. SYMANSKI: | -
Q I show you.Exhibit 27. Would‘you.read'for the’
record the date Eﬁhibit 27, the Crestwood == -
A October 12, 1971. .
Q  Again what_is the date of thisiexhibit7
- MR, HAZEL:‘ This is the first time ;h&t'any.comment
hes been made about ﬁhe timing on the submission of the
development plan, any problem in the'zoning case. ‘It ie all
right, but I think it ie;really irreleVéntlte the main isSue4
of the case. | | |
THE COURT: I will allow him.to,peoceed.
Go ahead.

‘MR. SYMANSKI: I heVe no further questions.

.




THE COURT: Do -you have any further. questions?

* 'REDIRECT EXAMINATION
BY MR. HAZEL:

Q . Mr. Hendrickson, ié a school site being dedicéted at;
_the Cﬁunty's request in this case? Would it ﬁave been dedicate
A Yes, sir; it would have. |
i Q I show you the'Qounﬁy staff reportiin the subject
|case, 222, and ask if YOp will make feferénce to the letter.frc
‘a Mr. Moore? Do you know who Mr. Moore is?

A Yes. |

Q Would you read-thé dateiof that letter and the first
paragraph? | _ |

A May 12, 1971 f-er. Moore ié_with the Schobl Board.
He is Site Acquisition chief; Branch Chief, and this deals
with the rezoning applicaﬁion, C-222. |

This will advige that we have reviewed the subject

‘rezoning application and note this property iiesvwithin the
fpropoéed service area for elementary school No. 273, Castleman
Elementary School. .We wquld request that consideration be
givenbto the dedication of 13.9 acre school sitejShould the
property be rezoned as requested.

Q Is that site shown on this blan?

A Yes, sir, it is.

U




|| request or complaint that they had not had enough time to re-

|| view this plan, to your knowledge?

Q It,is‘that areaiheré?'

A Yes.

Q  Was there also discussion that was not carried to
conclusion abqﬁt a 24-acre in;ermediaté site?

A | That I can't comment on.- I do not know.

4

‘ Q  Now, Mr. Hendrickson, didAy0ur office ever make any

; A Again, I wasn't in the office when this plan was
submitted. I do believe I read in a memo from Mr. Chilton that
there wasn't adequate time to properly review the site.

; Q When that occurs, is it not normal to defer approval

of the site plan until the matters that you speak of are worked

out?
A Yes, sir.
| Q fhat is what nprmally happens on a site plan, ié it
not? |
5 | A | Yes, sir.
Q In fact,_sometimes it can také‘six months or a year

to work out these problems, can it not?
A Yes, sir.
Q What is the normal time, do you'have any idea what

Ethe normal timevforvprocessing site plans or subdivision plans

.




might be?

A On the preliﬁinary'plaeewe.are rﬁnning Eetween 45
aﬁd ebout 80.days°' |

Q That ;Svthe kind of  thing we are‘working”eut?'

A :Yes, eircr' | |

Q : Except oh'a develobment plan in’PDH thevao;k it outy
aﬁd then theeplat_wouid go to the Board of Supervisore.forl
approval, is that_correet? .

A Once the development plan is worked out and submitted
and epproVed by the Boerd,‘it becomes law for us. Then,we'must_
make sure that the developef provides everythihg that,he shews
on the development pian.' |

Q In both PbH~and\other zones it is norﬁal for the
development plan to be'semeitime going back.to.the Board for
approval after the zohing, is it correct? 1In other words, the
. zoning is gfanted subjeqgt te approval of the Site plaﬁ?

| A To the development'plan;

Q_‘ To the development plan?

A There'are.timee, of course;ithey will'epprove both
development plan and the zpning at the samevtime'but there are
: other times when we de'work with the developer'attemptihg to

; obtain things that the County requires on the development planj .

Q New, are you cﬁrrehtly working on plans for Reston.




that are shown on applications 377 and 3782

A We have been,'yés, sir.i
‘Q Are these areas, are you familiar with the.applica?
tions involved? |
A Not intimately familiar.-
Q | If i show you the appiicationé,_are.those.the appli-
catidns, or father.the'staff.reports?
A Yes, .sir; they'are.
Q Now == | N
‘MR, SYMANSKI:l’Ivaject to this. It is beyond the
scope of the direct, I beliév_eo | _
MR. HAZEL: I raiéed this problem of aﬁproval.of
plats and timiﬁgo‘ I'thinkfthis is a critical iséue that Mr,
Hendrickson can talk about out of thié case. I want to rebut

that inference that there was some probiem in the approval of

‘the devélopment plan.'

THE COURT: I am going to deny the objection.
You may proceed. |
BY MR. HAZEL:

Q Are these staff reports, referring to the areas

- outlined in yellow on the bottom of that plan --

A Yes, sir,

- Q . Now, is an RPC a plénnéd community under the COunty




.ordinances?

-stantly being reviewed, submittea,lreviewed, going to the Board

‘those two staff. reports? _

A Yes, sir.

Q Now, do you have development plans that are con-

for approval, and the Restbn RPC's?
A Yes, sir,

Q Have you appfbvéd'the development plans in final on

A No, I don't believe so. .We are still in the process
of discussing these two plans.
Q Those casesvhave'actually alfeady been heard by the

Board of Supervisors, haven't they?

A They have, yes, sir.
" Q They were defer:ed for the Boafd‘of Supervisors, were
they not? |
A ‘Yes, sir. .
Qv Part of the reason was the developmentvplans_were_not

fully aeveloped, wasn't it?

A I believe that islone of the reasons, yes,'sir.

Qv The Board deferrgdvthe case fof four or five months,
to work out some of those problems, didn't it?
| A Yes, sir.

Q  Now, these development plans, can you tell from that




staff report how many units are involved and whether they are

condominium units?

A There are'2,575 units.

in those two applications?

A ‘Yes, sir.

Q Now, Mr. Hendrickson, you.talked about the on-site
'plane, the roads. Other than the primary, they could be part
of a condominium regime?l Isn't that typical in the County?

A It could be, yes, sir,

Q | And in a condomlnlum s1tuat10n, does the County re-

- quire that the roads be bu1lt and accepted 1nto the State

system?
A No, sir.
Q Now, you answered the question, who would fix the

potholes. Isn‘t it typical and are there not many many.home-
owners associations that have maintenance responsibility over
private roads in Fairfax Connty developments? |
’ A Yes, sir.

Q In fact, would it not be correct to suggest that in
the townhouse and apartment categories in the past several
years there have_been more developments on private streets

under condominium regimes than there have been on public roads

[}

L Q Twenty-five hundred and 75 units are being worked on|




3

Is that a fair statemeﬁt?

A Of eOurse;'they.ate approved, there have been a lot
of townhouses approvedehich are within the homeownets
'esseciations; not necessarily condominium.

Q i see.

A But&there have been condominiums which again have a
homeowners association'ahd in each instance they maintain the
streets so far as repair of the potholes and snow removal.

Q Is there anythlng unusual about the prOJect itself -
maintainlng its interior streets?

A No, sir.

Q That is done frequently in Fairfax County and has
{been for some years,'has it not?

A Yes, sir.

<

Q In that situation, the County then requires that the;

be built to certain specjifications?

| A Yes, sir. We have them built to a standard specifica-

‘tion Wthh will lnsure long life.
Q Then it is approved, but it is anticipated it w1ll be
maintained by the homeowners? |

A “Yes, sir.

Q Was there anything unusual about that aspect of this

,proposal?




A No, sir.

Q It is typical‘of what is being done in many piojeéts
“in the County;-isnvt it? | |

A Yes; sif. |

| MR, HAZEL: Ivhave no further quesfioﬁs.
-Mko_SYMANéKI::}I'have somé.
"THE.COURT: Yoﬁ may inquire0
_ﬁECRoss EXAMINATION

| BY MR. SYMANSKI: |

»Q Ydu_stated ﬁhat when the development plan unéer'PDH
is ap@roVéd,.it is mdre~orfléss law to y0u7.

A It is law to us. | |

Q Is t.hat‘ aléb trué for £’f1e applicant who lu. bec
Sranted.fhis,"that'he éaﬁ éléo;:can-he not, refor ﬁu ﬁhb
development plaﬁ aévwhat=has beén éppfovéd fbr.his developmcnt“

A Yes, sir.

Q» Now , has the_applidant-requested qeﬁerfalfinithié
| case, to your knowiédge?  |

A I-dq not know, o

THE COURT: 'Does.the Board ever‘approve PDH Sﬁbjeqt

to the site plan ér'thé development pian beiﬁg approved later?
BY MR. SYMANSKI: | -

Q  What about RPC? = They approve that, don't they, but




it has to come along with.a plan with later date?

A Thé'plan comes later.
THE COURT: Is that possible under PDH?
THE'WITNESS: Under PDH, until the zbning,_PbH,.and
‘with the PDH'aéplicatién-must come é developﬁent plan. |
THE GOURT: I understand that.

THE WITNESS: It is possible that there may_be

defects in the deVeldpment plan which will be worked out with

the staff. |
 THE COURT: Rightz
THE WITNESS: If that doés occur; then ﬁhe Board
Will say,_it_ié approved'subjéét'to final approvallof_the
development plan. | | |
_ THE COURT: All right.

MR. HAZEL: I have no further questions,

THE COURT: We will take about a five-minute recess.

(Short recess.)
MR, HAZEL: ,i would like to call Mr. Harry Bicksler,

Your Honor.
il




Whereupon,

HARRY BICKSLER,

was called as a witness and, having been previously duly sworn,
| was examined and testified upon'his.oath as follpws{_‘
| DIRECT EXAMINATION
BY MR. HAZEL: - |

.Q Would you state your namé, please, sir?

A Harry J. Bicksier, Jre.

Q Your employment?

A I am DirectorlOf’the General Sefvices‘Divisibn for
‘Fairfax CoﬁntyWWater Authority.
| Q  Mr. %icksler; uﬁder your direction is the ﬁaterv
authority5vwater-mains éxtensions and service arrangements and
so on, if I Understand correctly? |

A No, ﬁﬁt exactly., Mainly I get involved in it.

Q Youvare above them. You are in the‘supervis6ry.role
with the Water Aﬁthority?

| A Yes, sir..

Q You are aware,lsomewhere down fhe;ladder below you,
of peéple talking about main extensions and water agreements?

A Yes, sir.

~Q  Mr. Bicksler, you are prepared to talk about the

Water Authority's arrangements to extend water to various




| subdivisions in the HernddnrRestén‘area? '

A JYes; sir,
0 Q Mr.v Bicksler, 'Iv sho@v'you s_tipulated ExhibitrlZ, 12-A
and 12-B, and ask you if ybu'aré familiér with Hidden Brodk"
| subdivisioﬁ’, Sections One .,and Twol
;| A . Yes, sif; |
Q Do you servé:thét subdivision Withiwater?

‘MR. SYMANSKI: __Objecti:on; Your Honor.

You want me-to stéte a cpntinﬁingvobjection ﬁp any
information Which'--.l repeat, this is.information which was
not available to the Boéfd.of Supérvisors and whéther Hiddén_
Brook was going to be served with water after that date just
}waé not_there. So how éould they’base anything oﬁ that?

THE COURT:: I am going to deny your objection. Just
;note a continuing"objegﬁioh for thé record. We will'gd on with

BY MR. HAZEL:

- Q 'v.Mr. Biéksier, do you‘sefve that subdivision-With
‘water? |
AA Yes, sir.
| Q Now, Mr. Biéksler, héve arrangemenps-been made for

the extension of a water main through that pr0perty to the

| lots that are immediately adjacent to Cf222?




A I am not real sure.

Q 1 show you Exhibit 12. These lots are of record.
. . ) ' .
Are you serving all of those lots?:

A Yes, sir.

Q You‘merely_don’t‘kndw where the water main is actually

at that property line?

A Thét's.right; no.

Q You don't have a water plan before you?

A No, sir. | |

Q But yoﬁ do'éefye that-subdi?isioﬁ?

A Yés, sif.

Q Wéfe the mains ﬁhat'Were extended in that subdivisiof
sufficientiyvlérgetd allow you to provide setviée:té the}
Iadjacent prOperty, C-222? 

A Yes, sir.

Q Now, Mr. BicksLer; when did you change your first .
*propqsal.to the developers of Hidden Brook or to_Hidden Broqk
subdivision? :

A I don't think it was known as Hidden Brook at that
time but it was the property that was in October of '7L.

Q September or”0ct0ber7

A . We did'work in September. The proposal actually

went out in October.

1!




In October Of:'jif
A Yes,‘sir. |
Q Now, Mr. Bicksler, Iisnownyou'arletter dated
October 26, 1966 .signed by Mr. M. Pugh. Is he in y-ou_r employ?
A Yes, 51r. | | | B
Would you read that letter?
Just the.body or. the whole thing?.

Just the body.

Q
A
Q
A

"In accordance with our telephone conversation of
OctebertZS, 1966, pertaining to-application No. B-445, the,.
Anthority wouldvbe able td provide water service to theb
reference property upon appllcatlon by the developer for such
serv1ee if flnancial arrangements by him for the extension of
the'water requlrement malns and subJect to the avallablllty
of funds by the Authorlty at the tlme water service is de51red<'
- Q Mr. Bicksler, if I show you B-445 as belng this

preperty right here and that letter being written to the
fCounty staff; is that the,correct location of that property?
You can go tqlthet.map and locate it_iftyou would like to
confirm that location. |

A Where iévthevnumter7

Q Right over there, and readlit on the map.

A ‘Yes, all right.




| water main from which this water service is supplied?

Q That is the property to which this letter was
addressed? | o
A Yes, sir.
MR, HAZEL: 1 would like to introduce this_as |
Exhibit -~ | | | |
© THE COURT: Complainant's Exhibit B.
o '(The document réferfed ﬁo was marked |
' Complainant's Exhibit B and reqeived;)
BY MR. HAZEL:
| Q Mr, Bickslér,.l.show.you -
m. SYMANSKI: ILsn't that C?
THE COURT: It might be.
MR, HAZEL: i think we ﬁave staff repoft on 377 which
was-offgred~but not introduced at that.time; |
THE CQURT:V Ihisvwill be B then.
BY MR. HAZEL: :
Q  Mr. Bicksler, I show you mapéiof'LoudCun_COUnty and
part of Fairfak, Stipulated Exhibits 13 and 13-A; with;

particular reference to 13. Does that‘SHOW.the main trunk

A Yes, sir.
Q Could you show His Honor where that is?

A Right in here.




] 82
Q The.subject propérty is in orange?
A Yes, sir. |
? Q Now, Mr. Bicksler; as of*Ocﬁobe: 1971, subjett to
?he proper fihancial arrangements with the deveioper, was the
Water Authofity in a position to offer serQiCé_to C-ZZZ for
| $ingl¢.famiiy or 12-5 type‘developménté
'A Yes, sir. .
MR, HAZEL:. I have no further questions..
. THE COURT: Yqu may cross examine.
CROSS EXAMINATION
iéY' MR. SYMANSKI: |
Q In thisvletter it says, the last Exhibip C --
-THE COURT: ‘It will belB.
MR. SYMANSKI: 3.
THE COURT: C was never introduced.
MR. SYMANSKI: Okay.
BY MRo-SYMANSKI:
Q. If says: And subject to the'availability-of funds
By the Authority at the time water serVicé is desired.
| What does that mean?
! A We nbrmally barticipate to some extént.in extension
ofvwater méins‘and if we had funds available a; that time.wgi_

would participate. If we didn't, the developer would have to |




shoulder the whole thing. -

Q So ﬁhis'is a“éontingency_iﬁ this?

A Yes; |

Q The Hldden Brook proposal I believe? was Sepﬁember
,1971 for $29,0007 | |

A Actually, the proposal was dated, 1 thlnk in.eafly'

| October. We dld the work, the engineering work, in September. |

Q Were there:ahy'contingencies in that?

A Yeé;

Q What were thoéé contingencies?

A This”ptopoéal was contingent upon agreement with the

Town of Herndon éhd Fairfax County Water Authority and also .
Crestwood, View Drivé being a dedicated stréet. l

Q So therelaré,th»contingencies‘inlthere?

A 1f you ﬁant to Qall this. Another.one here, proposal
is valid for a period of .30 days. | |

Q Did yoﬁ ever make a proposél to the éubject pfoperty
for water? | | | |

A Offhand, I don't know.

Q Do you know if a proposal was requested for‘;he
subject propertY?

A Didn't mentlon that.

Q In 1971 October, in that perlod, what was your




nearest source of water from the Water Authority itself?

A In 197172 |

Q" Right. October—Septembér?

A Weil,vwe had mains ih Reston»and we had a main»at
the intersection of.what,is,vyou céll it_Céntfevilie and West
Ox Road, right.ﬁhere; | | | |

Q In your opinion, it Qould have been pré@#ical,to
serve the property frdm‘phose mains, thosé headings?

A I.thinkv;hat'it would‘have been a whole lot of money

involved.

Q 1Is it a long distance?
A Yes.
| Q Do you have an estimate of the distanée?
A No, I don't know whaﬁ the mileage 'is.there.
| Q Did you have aﬁ agreement with Loudoun at this time
for watef, in Octobei of 19717
A No. _
MR. SYMANSKI: No further questions.
THE COURT: Aﬁy further,queétions?
REDIRECT EXAMINATION
BY MR, HAZEL:
) Q Mr. Bicksler,IYOu said that you could‘prbvide water

to the subject property in Oétober of 1971 and I presume now,




ié that correct?

|

A Yeé, sir.
1 ' Q Are there any of these contingencies, as Mr. Symansk:
refiers to them, whiéh are in any way othervthan‘routihe and
which would cause you anY.unreasonéble concern?

A | No, I.would consider them just rdutine,
| Q Ybﬁr main trunk line serves Reston from the Goose
Creek system of Fairfax City, is that correct?

A Yes, sir.
about sefving this property, is that right?

‘ A Well, I think they were saying that maybe our nearesi
: _ _ ‘

i

. source at that time,vwhére.we actually had pipelines in the
 ground, was in Reston, yes, sir; and that would be from the

'City's supply.

Q So it is the same water'that serves Reston?
E A Yes; sir.

vQ _And it waé then and it is nqw?

A Yes, sir. .

Q And you have no shortages of water, do you?

A No, sir.

You have no reason to assume any shortage of water?

Y o

-No;

Q It is from that source of water that you are'talking

b




Q - And you have noWVbrought your line right into Hidden

‘Brook7

A Yes, sir.

Q In01dentally, when they flnally put the line into
Hidden Brook, your orlglnal proposal was $120 OOO some?

»A Yes.

Q How-mueh did.it;finally cost the developers of llidden
Brook to bring the weter‘in?

A .It was down to, the supply main was estimated then
at $24,000. |

Q So it actually'eost $24,000 to bring the water ih
instead of $125,000? !
| A Yes. |

Q  Is this negotlatlon that worked the price down a

“typical type of negotlatlon that occurs when the Water Authorit

-and the developer are trying to find the best way to brlng the
water in?

A _ Yes,l The reason the price came down was beceuée it
came from a closer source. |

‘Q That is the way it very frequently happens?

A Yes, sir. |

0 Q ij yeu had been asked to provide water.to_thié

preperty, you would have worked out your closest source, I

y




‘assume, is that reasonable?

A Yes, sir. \
MRD-HAZEL: I have no further questions.
_ RECROSS EXAMINATION

'BY MR, SYMANSKI: | |

Q Mr. Bicksler, did you testify that you WOuld:have.
Esérved this nropgrty at that time from down at this area, the
séame.program you had for'Hidden Brook?

iét's-strike that.
How would youvhave at thié,time attempted to_servé
'the subject property?

A You talk about October off'7l?

Q  Right. Would it have been the same ronte?

A Probably wonld.have'made the same offer to come off
the Washington-01d Dominion tracks at the time. We were un-
aware at that time that Fne Loudoun County éystemﬁwas that
'clése; |
| Q Now, one contingency was that Herndon would agree .
to this setup?
| A Yes; sir.

Q Is it your téstimony that it is just impossible that
they would have disagreed?v Ypu would not even have asked them

or would you have asked them?




A We would have héd to ask them,

Q But they might forvéome reason disagree?
A Yes, it is a possibilityo |
MR. SYMANSKI: No further questions.
.MR. HAZEL:_ I have no fufther questions,
THE CQURT: All-r'}i.ght, sir. You are excused.
- (Witness exéused.)
THE COURT: Call your next Wiﬁness.
MR. HAZEL: Mr. Whitworth, pleaéer
1 am not suré Mr. Bicksler.was'swérn.'
'MR. SYMANSKI: I will waive swearing if I‘can.do that
MR, HAZEL: We are not sure but he may have been. -
THE COURT: I am not sure. There wefe'a number of
witneéses, v'I did not make a noté»of them. |
MR, SYMANSKI: I will assume that he was sworn.
THE COURT: - All right. S
.MR., HAZEL: For the record, we will stipulaﬁe he was

SWOTTIl,

- .




'Wﬁereupon, |
THOMAS WHinwoRTH,
was called as a witness and, having been‘previeusly duly. sworn|
was examined and testified upon his oath as fellows:zi5-'
| | DIRECT EXAMINATION
EY MR, HAZEL:»
| Q Would you stateIYOur name, please, sir?
A Thomas Whitworth,
Q Yoﬁr employment?
A Fairfax County Public Schools.
Q  How long have you been employed by Fairfax County 

School System?

A Seven years,

- Q What is your particular assignment or position with
the school sYstemZ

A I am the Plannipg Analyst for the sehool-system;:

Q In that capacity, are you the director of the area '
ef the system that works with student'population figures and
general problems of that type?

A Yes, 1 am.

Q Mr. Whitworth, do you know what thevoperatingsbudget
of the school system was in Fiscal 1972? _ | | |

A  No, Idon't. I think it was $140,000,000, roughly.




Q  $148,000,000, roughly?

f A Probably, I réally don't know.

| Q I show you a copy of the fiscal budget for 1972,
Fairfax County, Stipulated Exhibit ‘15, and invite your attentig
1tb‘the Qperating budgets,alone,.noﬁ the construction budget.
The figure of the appfoved budget is;$125,63Q,OOO, is that
correct? '

A That's appfoXimately.right, yes.

Q How many chiidren were iﬁ the system in 1972 school
Eyear, Mr. Whitworth? | |

A Approximately 136,000.

Q Now, Mr. Whitworth, what has been tﬁe.curVe orvleyei
as far as growth or lack of growth in_the numberlof children
gin‘the systemvin the pasthseveral‘yearsvin Fairfax County?

. A .Since about l970,.the raté.of growth has materially
dropped in Fairfax County and in the last yeér, '71-'72; we

have practically stabilized in membership.

Q  That means you have neither gained nor lost students?}
A That's correct; yes, sir.
9] So you -are running about 135,000 students?
| A Yes, sir. |
Q Now, Mr. Whifworth,_are there schoéls_in the Fairfax:

i

-County system which have vacancies as far as pupils?

n




A Yes, sir. On the eastern element of the County, we

“have vacant classrooms; The student population is, in fact,

reducing and at the same time, in the western and northwestern

‘edge of the County we are growihg, and conversely we are short

of school spaces in those areas.

Q Now,;Mrg:Whitworth, this.case'today involves C-222

‘'which is an application shown in orange on the tax map on the
board, on the wall. It involVed,approximatély 300 acres. Arve

'you familiar with this application?

A Yes, I am,

Q I show you a copy of the staff report in C-222 which

has been introduced as an exhibit and ask if you are familiar

with the two pages titled, Comprehensive Planning Impact,>

‘Comprehensive Plan School Impact?

A Yes, that's correct.
Q  Does that indicate that the school children that
would have resulted from this application would have been

approximately what the cdmprehensive plan for the area

anticipated?

A Yes. Very close, yes.
Q In other words, no surprises as far as what the
comprehensive plan anticipates?

A No, the number of children that this would have




generated would have, if they had been on normal averages;
would have given us very close to what the comprehensive plan
anticipates.

Q In accord with the adopted plan which 1is the Upper

Potomac Plan?

A Yes.

Q = How did the School Board plan to handle these chxldrd
1f produced by these homes?

A If these houses had materialized in late '71, these
ehildren would have, as‘far as we would have been able ta;
'dave been'housed in Herndon Elementary.School aﬁd'Herndqn
Intermediate and High School. We weuld.have probably exceeded
the capacity of those'schools and used temporary elassroems in
any of the schools to augment the facilities there. |

Past that, we would have probably looked to adjusting
school boundaries to take other students that might be fufther.
away from Herndon than these in the other schoels and'finally
we might haVe bussed these children to a school area where we
have vacancies. |

Q Through an assortment of these devices, was there
ény doubt in your mindlthat the Fairfax County system would
have accommodated the school chlldren that would have been

generated from this appllcatlon2




A Based on your record we would have accommodated them,

yes, sir. We;have alwaYs been able to accommodate children
lregardless of wheré they came in relation to space in schoel,
jyes, sir. |
- MR, HAZEL: 'I have no further questions.
| © CROSS EXAMINATION |
BY'MR.,SYMANSKI'

.Q Mr. Whitworth, I want to show you that same bUdBLL
page which is Exhlblt C-7 and ask you to compare the 1971
approved flscal plan and 1972 approved flscal plan w1th regard
to transfers in whlch, I believe, are the money that cemee from
fairfax County as opposed to Federal and State money. What |
is the difference in those’. two figures? |
lA"‘ Roughly, '72 ievapproximately $3,200,000 greater than
T | |
Q -So, the:budget‘approved:by the Board offSupervisQrs
'dncreased? | | |

A Increased, yes, from 71 to ronghly 75.

Q Is the situation in thevschodle that will serve this
property better or worse today thanhit was in October '717?

A  If this report Qere filled out today'it would refiect

a much more crowded situation today and the prospects for the

future today than were. ex1st1ng in the fall of '71 and the




prospects for the future at that time.

Much development has occurred in the Herndon vicinity
already, some of which wasn't even anticipated at this time,_

two years ago.

Q Do you serve the Herndon schools, does the Fairfax
County schbols‘*— ' .
A Yes, Herndon is a town with some autonomy but it

| has its own zoning and building autonomy but its children and

| its schools are part of the Fairfax County School System.

Q So, with regard to zoning in Herndon and the number

| of children cdming from Herndon,'Fairfax County Board of

| Supervisors would have no control over that?

A In the Town of Herndon, that s correctov-The Town

} has its own authority for zonlng and has all along w1thout

any referenee to the Board of Supervisors. It has done its
own zoning.. - . |

Q Did you prepare the staff repott figures haqh in -~

A The figures that'were prepared here came, yee, from
my offiee. It Qas furnished‘to the Beafd._‘ |

Q  This shows the elementary school design eapaeity of
761 studehts? |

A At that time, that E correct.

Q What does that elementary school have today7




A The school is around 1,030 children at this time.
MR. HAZEL: I would only call attention to the fact

‘thét I assume Mr. Symanski has now waived all his objection to

| the full picture coming to the Court, whether it be October'ofl
'71 or laﬁer. I have no objection to going into this,ibut'hé
had. a continuing objection on that issue.
MR. SYMANSKI: I object. If-YOu want to ¢onsider
all the testimony I would like a balanced approach to it.
THE COURT: Ali'right. I am allowing_you to proceed,
Mr. Symanski., |
BY MR. SYMANSKI:
Q Now, the intermediate and secondary scthls under
‘these figures were o&er Capacity, is.that Qorrecﬁ?
A Yes, in the 1961 report we showed 247 more children
' in the intermediate séhool than the school was built.fbr;
' i670 children in the high.schébi than the school was buiit fdr,
Q “The '71 figures? |

I A ‘71, yes, sir. i
| Q - The comments at the end, wouid‘you‘read the comments

"and explain what you meant by that?
5 A Yes; In '71, when we made this report, we stated as
| . .

ihopefully enlightened that Herndon High and Intermediate would

be tempdrarily relieved by thé construction of Chantilly




Secondary School which was planned to be built and oécﬁpiéd
in September '73 and that furtﬁér relief .was antiéipéted by .
1976 when we hoped to'open up & new high school in that afea
of the County with bond money_that was to be passéd, £0'be
granted latef. |

Q " At that time, Octobér of i7l, was there-mdney in the
program for Chantilly? o

| A Yes, the mdney'was programmed. The school was in
the design stage and has since gone into conétruétion{

Q The other scﬁobl ydu referred to; planned for '76,
was there money programmed for thatf'. |

A No, there was nd money plannéd for it. There '_is_
still no money plannéd; there is no money avaiiéble5for it.

Q Does thét depend on a future bond issue? | |

A Dependent on a future bond issuevwhich goes before
the Fairfax County public on June 12 of this year.

Q The verbaﬁim transcript, thevéttorney representing
the applicant here, represented on page 14, I believe, that
approximately 636 units, I believe about half of those or
somewhere theréabouﬁs, would be.finished bynSeptemBer‘of '72-
and another half of that;vébOut 636, would bé finished a year

later, September of '73.

Now, if this application had been passed and if they




had in fact built'636.ﬁﬁitétbyfseptember '73, what,would have

been the effect on the relief you anticipated here from
Chantilly? |

A Yes; those 636 units would have given'us,'ot 1200
units would have given us fourlor five hundred high'school:
students,bin the neighborhood of feur or five hundred high'
school students that would have, you might say, eaten into
any relief-thatvwe aﬁtieipated, perhape;

Q ﬁouldn't it in fact HaVesalmoet negated?

A Probably negated,'yes.

Q Do you consider ‘the conditions out there crowded or

did you at that time?

A They were crowded then, yes.

Q Now , from your p01nt of view, is ‘that a de51rable
situation?

A That is not a desirable situation, no. It would be

more desirable to have the school ‘at its rated capacity, yes.

Q When schools are over their capacity, what do you do

What are your alternatlves to relief at that time?
A ‘Yes, the sequence would be, normally, to augment the
school's capacity with temporary classrooms of which we have

about 140 in the County. These are used as mobile schoqls.

We pick them up and put them where we need them on an as-neede(

P
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- basis,

THE COURT: Are they surplus at thi$ time in some

' schools?

THE WITNESS: No, si«_:;'they' are not surplus. They
are not surplus, but it.Has been so that each yéar we have
'been able to generafe 15 br'ZO from some area that is losing
and move it to an area that is gaining. Also, our inventory
iis not a closed down item, I‘said we used 150 or 140 now. We
have on occasions rented these.things and on occasions -have
purchased them out of opérating‘bﬁdge£ to supplemént what we .
'néed. | | |

THE COURT: All right.

'THE WITNESS: That is the first step, to take the
;schoolsbin the aréa that ﬁhése childen>golto"and_augment-the
facilitieé with.tempofary ciasSroomso You can do that to a
:limited degree. There is. a limitation on that because'éf thé
plumbing and heating and so on facilities in the building.
iYou can't attach too many on. In this particular area, we .

have only goﬁ‘Herndon Elementarvachool\ahd probably in a

reasonable distance, the Little Floris.Elementary Schoo1, SO
P number of those temporary classrooms would be limited.

| The next step wqpld be to adjust the bounda;y and tf;

to take some out of Herndon and put them in a school that they
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are nearly as adjacent to, and the third step would probably
be to bus: these children into areas of the County that we have
space in.

In a case of this location, to areas of the *County

2 that we haﬁé space -in, we are talking.about_a fairiy Fizable_
‘ diétanée of bﬁsing,)mére busing distance than we norﬁaily do.
‘It is about 12 or 15 ﬁilésifrbm Herndon to Tyson's Céfnef.‘ Ity
is eastwards of‘Tysoh's Corner that we ha&e the_vacatéd_space
or space_that is not uséd..
BY MR. SYMANSKI: | |

Q TWeivevto 15. Did you just say 12 ﬁo 15 was longér
than the usgal bus ride? | | |
| A Thét is longer than we have normally hédjto_bus
children.

In the Pohick and other areas of the County that are
growing, we normally have got schoolsvfroﬁlfive té sé;én miles _
away from these growth areas where, whén we bus children, we.
| bus that kind of distance rather than 15 miles. T am not
saying we wouldn't do it, but so far we haven't been faced .
 with it except in some e*ceptional cases -of childfen, Crippléd
children or retarded children, where we do bus them long

distances.

Q  So this would be from your testimony 15 miles, that




would be twice five to seven and this would be twice as far as

you normally bus?

A . As we have up to now, yes. We haven't been ﬁ@rced

to up to now. |

‘A final and, I guess, most drastié.of ail, adjustmeny
would be if»none of these solutions worked, if we didn't'bus‘
these childreh we have always got the.safgty valve of extending
the school day or goihg on a double shift, By extending the
school day yéu can put as many as 25 to 30 percent moré childrg
in the school and just run the school from 7:00 in the morning
until 5:00 at night with children going in staggered shifts,
what we are'doing when Woodson was knqcked down, double shift;
two sets of @hildfen in one school in a single déy. Théy are
rather extreme measures but they have all beeﬁ done in Fairfax
-County in the lést 20 years.

Q Now, you have run through the usual measures yoﬁ
take when schools are overcroWdéd; Do you compare the usual
situation with, for instance, the geogfaphical and school site
situation at this particular site =-- would itvbe as easy herel?

A No, this obvioﬁslyvﬁould be, the limitation here is
that we are backed up against another jurisdiction so we have
only one direction to_moVe; |

Secondly, the Herndon developmeht is more or'leSs a

n




got this distance of no community between Herndon, you might
say, and McLean, whereas, in the Pohlck normally, new growth
rgbuts'and is adjacent to others, so the dlstance 1sinot as

great. This having been a rural area, we are limited in

schools.
Q How many schools?
A We have got Herndon Elementary that has a capacityv

iof 900, Its mnext adjacent school is Little Floris, 200.

Q 1s it fair to say that usually you have more schools

A Yes, 1 thlnk that is a conclusion, yes.

_ Q What is the School Board pOlle w1th regard to
i
%neighborhood schools?

~

' having neighborhood schools. That has been defined as an

- can walk who live within one mile of the school. Walkino
distance is a mile. . To that end, they “have been bulldlng

schools and sites with a view toward ultimately walking of

the chlldren within one mile of the school.

Q Would it be fair to say the School Board policy is

designed to 1lmprove future conditions?

pocket that is not adjacent to other deyélopments. So you have| -

to change boundary lines around with and more schools to dividg:

A The School Board has a stated policy to strivé towards

‘elcmentary school to which as many as possible of the.-children

[RGY




A Certainly, yes;”'DiminiShed transportation of

children and maXimize'the.walking°

Q There has_been teétimony that before-Octobér '71, 1
belieVe, some plans have'been»sobmitted with the_County for
the development of some of their R;12-5 land shown_oﬁ-thé )
irexhibit. In any of your testimony so far, or in this report,
do you consider the kids; the effect on children, that might
be generated from the'poséible development of this propérty?

A I don't know whether I can answer that positively’
or not. If that property had been zoned per se, we didn't
automatioally pump  the input from'that property into the
school system until the land developer had taken positive steps
to develop-the land° If he had.téken positive steps to start
building,‘the minute he starts building then we pick up the
possible.input from there and pump it into our estimate for
the following year or year after.: |

As T recall, that subdivisioh up there, Hidden Brook

Acres, even'though it had been zoned, I don't belieyé'any |
construction had been scheduled or stérted on it. Therefore,

they probably weren't. figured in these figures back in '71.

Q So, if they had built, in fact there has been testi-| .

mony that there were some plans submitted to the County,_“

whether preliminary or not, if in fact they had built in '72-"]

/3,




would there have been a further impact on the schools in this

areal

A Yes, certainly there would be.

Qb You testified that tempos or temporafy buildiﬁgs, I
guess it ié, are'used when the schools are ovércrowded; Can
.you describe.exaCtly whét a temporafy building'is; what the
facilities are, how it compares to ﬁhe regular?.

A Yes, we use several types. The two major typeé that
we use are, two components of them are, knockdéwn buildings
1that are built by the Pérker Cdmpany'in Virginia Beach. It
is simply about a 20 by 30 building that can be taken in half
and moved in two halves and put t‘_.ogethérv. The mb_vement_ ahd
lplacement of it, in the'new position,'ié_not a méjor operation,
iprobably a one or bwoﬁdaf'job. |
i " The other type ﬁhat we use would make up the bulk
“of the inventory are trai,leréa These are not as ideally |
idesigned. Twenty by 30 is not an ideal schooi_size, ciaséroom
;size5 but ten or 12 feet Wide and 40 or 50 feet loﬁg, it is
not as ideally designed for classrooms‘aé'a schoolroom wouid
be but they are adequéte and have béen used and are used in
most school systems ﬁo some degree.

Q If'you could plan the school situation or circumF

 stances the way you would like it to be, would there be-ény




| temporary buildings used?

A ‘No. Ideally,.we Wduidn't'ﬁsebtemporary classrboms..
?;Ideally we would like to have every child ih a permanent
s structure with adequate.spéce in the structure;’yes;vsir._
That is what we are work;ﬁg towards. | |
MR, SYMANSKI: Nq_furthef:queétions;
© REDIRECT EXAMINATION |
| BY MR. HAZEL: |
Q Mr. Whitworfh, how long doeé it take to build an
| elementary school? | |
A It takes about 14 months to construct one and .
approximately another year or year and a half‘té plan; 
Q How much do'yqur.s¢hools cost? |
A Abmillion and a half, upWards, for élehentary:schdol
is the latest figure we have got. The last Qe had was about
a million point two for elementary school. |
‘Q There has been ampie time tovbuild an elémentary_'
school on the site you have in the wesfern part of.the County
but the School Board. or the COunty>Boafd'haé elegted not to
build them, is that the case? |
MR. SYMANSKI: I will have to object to that, Your

[tonor.

MR. HAZEL: I will put it another way.
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'BY MR. HAZEL:

,western part of the County?

| money passed, other than what was granted in. 1968

Q = Has there been time to build a_sohool since the

school shortage or school census relating to shortage in the

A There has been time to build a school,‘yes.>:We
haven't had the money to ouild a school,

Q Why havenlt yonvhad_the money?

A The'schools:that'have been built between 1971 and
now were planned long before l97l and were, you mlght say,
in the mlll. The last bond issue that went before the publlc‘
last June which would have gotten the next batch of schools

started failed. Therefore, we dldn t have any capltal outlay

Q 1t could have been bullt_from direct tax money, .

couldn't it?
A I know of no hindrance to doing.it_that way,‘yes,‘
as part of the operating budget.

Q They didn't elect to build them except from bond

money? |
A Correct, sir.
Q What schools are in this area? 1 wonder if.you'woulq

step down to that map. We have talked about Herndon and so'

on. Would.you step down to this large map and take that green




pen and just write an "S'" on your school sites and tell His

ianor whe;her they are high schools. and elementary schools.
Let's start off with Herndon High School which is right by
ithe propefty. : |

A Right here.

Q '»That is a high'school?_

A This is Herndon High School with a capacity of 2,000

children.
Q What are your other schools in that area?
A . Here is HerndonlElementary School. It is right hete '

coming down south of the high school, north end of town. This
is a school with the capacity of 900. It is a modernized

school with all of the newer facilities.

Then here in the;middledof the Town of Herndon, fight_

bn the corner of CentreVille Road and Eldon, we have got
ﬁerndon Intermediate Scﬁqolo There was an old high schooi
and the school opened'up, new high school opénedvup in.'67;
It became in_termediate° It has a capacity of about 1,300
;hildren; o |

Then, south of the Town of Herndon, just off of the
map down here, on this CentréVille Road down heré; we have got
Eloris School, It is down south of the Dulles.access_road'

which is truly a rural school, just an eight-classroom schocl.




It has been serving a populationvftom 150 to 200 children for

the last 20 years. It hasn't varied more than 12 or 15 childre
Q Could that. be expanded drastlcally7

A Probably couldn t be expanded drastlcally. Probably

the lot, adjacent sewer. 1 think the School Board has studled
whether to.build on a large plan to that onme. They would
probably scrap that one because it is soO small.

Q Before you leave the board, could you put & check
hark on the school site that has been requested in Hidden
EBrook and a check mark where the school site is shown on the
jsubject property? .

. A I am‘sorry,‘I can't identify the spot’.e.xactly°

Q If 1 show you the plat, preliminary plat with the
school site, can you then identify it? The school site is.
right there, right there at the bottom. |

A I don't know where the one in Hidden Brook ien I
know there is a site in there.

Q You were identifying, I believe, the site on the
other tract which is a little further up on the subject tract.
1 was showing you the Hidden Brook tract. There is a site.

Would you put an "X" just on the Hidden Brook site where you

also have a site sO that you have discussed the one site belnO

the economic thing would be to replace the school. We have g04f




acquired and the other site was ‘requested as part of this zone?} .

A Yes.

- Q Do you see the yellow on the map, while you are there

at the Clinch property?

A Yes. .

Q Does the same school situation apply and did it apply

in the fall of 1971 to the Clinch property?

A . Yes, it certalnly would have because the same complex

of schools serves‘that and did serve“that-andlw1ll serve that-

Q . You might return to the stand.

1 show you the Clinch SUMMATY .

Looking at the summary in the Clinch case, in effect

jthé same situation applied as pertains to the Master'Plan.
‘ - Y

. They were substantially exactly what the Master Plén called

for, is that correct?

A Yes, the numbers still generated, yes. .

Q  So that Clinch and the subject had identical school

 problems?

A Right.

Q I show you the Upper Potomac Master Plan which is

also a stipulated exhibit, and it is in the Table 14 of that
plan. - Thére-are recommended capital improvements in the way'

' of schools, intermediate and secondary schools in North Reston




and four elementary schools. ‘Have those schools been built?

Have any of them been'built?
| A .Yes; we have got the South Resfon school which hés
been built. 'The'Lakin School has been built. But the Réston
intermediétevand‘high school are the ones that we réfer tobas
being on the plan sﬁage, subjéct'to upcbmingibond issue.
MR; HAZEL: I have no furﬁher questions of this
Witnéss..

RECROSS EXAMINATION

BY MR. SYMANSKI:

Q ‘Mro Whitworth, do you have knowlédge of the system
of providing schools in oﬁher jurisdictionsfin ﬁhe State of
Virginia? H
MR. HAZEL: I think that has an awful indirect =-
THE COURT: I am not sure I undérstand the question,
Mr.'Symanski; v.

MR. SYMANSKI: Well, Your Homor, he was asked, could
direct tax money provide_scﬁools. |

‘I would like to show that our circumstances in Fairfs
COunﬁy are an unusual situation whether other jurisdictions
in Virginia do the same thing or whéﬁher we are an uhusual
situation which I think was.thé implication:l_Why don't you

provide schools?




THE COURT: I got the implication that the bond

[money”was not available'and the Board of Supérvisors could

lalways use general revenue. They use general revenue.for any
1 . E . B

‘purpose.

{ MR. SYMANSKI: Do you think it's relevant?

i THE CpURT: I don't think so. I don't know what they
;do in southweét Virginia.‘ |

MR. SYMANSKI: You think it is irrelevant!?

| THE COURT: I think it is irrelevant, yeé5 sir.

-

MR, HAZEL: I have no further questions.

BY MR, SYMANSKI:
i Q How many students are projected to be generated by
‘Clinch? |

FE A That property as written up here is 202 students
in the area subject tobrezoning, 113 of them elementary and

32 intermediate and 57 high school.

| Q Two hundred two total?
A- Yes.. |

| Q What was the to;al studenté prbjected_in the:sﬁbject

case?

A If the property is rezoned it would be 629 elementary

170 intermediate énd 358 high'school‘which is in excess of

a thousand, looks Like about 1,200 on this 305 acres.

v




This one was -=

You Sald approx1mately how many?

L

>

Approximately 1, 200 -- 629, 358 and 170. o
Q It is‘approximately six times the'Cllnch?; o
A eYes. . -

Q Would 1t be falr to say that the effect on the schooi
iof these chlldren from Clinch would be much less than the
;effect on the schools =- | |

- MR, HAZEL: If Your Honor pleese, i must objecL to
‘that question. That ie nothing but a conclusion based on
'arithmeticf_ I think the Court can dfaw its own cohciusiens
if Lhey ‘are relevant.
THE GOURT: I think it is a-c.onclusiori.tsomewhet, Mr. |
Symanski. If you want to‘restate ybur question, you ﬁay db‘so{
BY MR. SYMANSKI: | |

Q Have other schqols been built in Faiffaﬁ County,
‘in '69-'70-'712
| A Yes. Yes, we have been buildiﬁg echools right throughv
Ethis period; We ha&e opeped up a new eehooi'in this general
Eared at Forest Edge and Reston. . ﬁ
In '71, we put an addition on Great Falls School

which is just north of here and about '69 or '70 put an

‘U

addition on the Herndon School in '69 and I suppose Just befor




! this case came up.

I believe we have averagéd'pfobably aboﬁt 20A§r i5
million dollars a Yéar in capital-cbnstruction dﬁring this
three-year period that you have_askedVabout.: |

%MR. SYMANSKI:- No further questions.

THE COURT: bAny further questions?

| MRD HAZEL:-'JuStrone brief questibng
REDIRECT EXAMINATION
BY MR, HAZEL:

Q I show you sﬁaff reports for 377 ahd 378." Rathef .
than compare.numbers, I ask you if those‘reports of‘schoql _'
childfen were .prepared under YOﬁr éuspices?j

A Yes.

Q Those are the areas sho&nvin yellow on the piat,
are they not? |

| A Yes, they'are‘marked out on the plaﬁ, yes.

Q  How many childreﬁ do those two applications_generate;

A | This first one I have got hére, which is 377; hés
got about 600 children in this 377;_aﬁd'378,,the'othef oﬁe,fa
has 1,300 children inthese twbbyellaw areas tﬁére to be
generateda | B

Q So there are approximately 2,000-children,generated

in those two applications?




A | Yes.r

Q Do the same situations apply in that area regarding
:school population as they do in the subject area?
A Yes. The nearest area to these cases you have«juSt

|
|mentioned would be the three schools in Reston, and incidentall
l

about, the three local “schools in Reston, are'relatively as
- overcrowded with, as relatively high input of childreh cdming;'
%as the Herndon-Floris area is right now.

Q Sb, in effeét;'the two Reston applications; the

- Clinch caée, which was zdned,-and the subject case, all have

the same school children prdblem?

All these will go into Herndon Intermediate and High School

" on the existing plan.

MR, HAZEL: I have no further quéstions.

Do you ever take the positioﬁ'bn any zoning applica-
. tion which you are required to review.that,under‘no circumstam
can we take any more kids in this area?

| THE WITNESS: No, sire

THE COURT: You do not take that position? .

the same high school and intermediate school that we are talking

A We are talking about the same area and for high and |

. intermediate, we are talking about the same specific faciiities.

THE COURT: Let me ask you a question, Mr. Whitworthy

y
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THE WITNESS: 'No, sir. The School Board has, by a

deliberate poiicy, not ﬁaken that P'ositiono It is by their
deliberate dqing that we don't take that positionm, particﬂiérly.
lwhén,we have surplus spaces in dthe;'places invthe Coqnty..
But we have ﬂot.v | | ,

THE COURT: In;this pafticular apbliéation; and T
realize you are talking about Herndon Elémeﬁtary Schooi and
Herndon High School and the Herndon Intermediate Schoollas .
being crowded, I got. the impreSsion that if you came on Lo
the fringe of that'schoal district or,school liﬁe, boundary,
whatever you want tb.calllit,'theffringe, and moved the
fringes toward Tyson's Cormer, would that give you rélief?

THE WITNESS: Not ﬁatefially, éir, becéuse.Wé_haVen'L
got'anything betweeh Herndon and Reston.

THE COURT: ,fhat-is what I ﬁés trying to findvout.":

THE WITNESS: It _wbuld almost get to be a .big leap-
frog all the way to Tyson's. - |

| THE COURT: Thap answers my_questioﬁ.

Yqﬁ are excﬁsed, ‘

‘We will také a recess fof lﬁnch at ﬁhis timeFaﬁd v
we will resume the case at‘Z:OO q'cloék;

(Wh_éreupm, .a't 1:00 o'clock p.m.”th:é lun.cheolnj;feées‘s ,

was taken.)




Jarmey

Q State your name, piease, sir.

A James Pammel .

0 And your position with Fairfax Cbunty?

A Director of the Division of Zoning Administrétionﬁv
g '_Q How long have you been»employed by PFairfax Cohﬁty?

A Almost seven years.

.Q | Now, Mr. Pammel; your expefience‘by education and

“THE COURT: All right, sir; call ?our ngxt witnesé.
'MR. HAZEL:. Mr; ?ammel, please,tsir; | |
Wﬁereupon,
JAMES D. PAMMEL
having been duly sworn, Qas examined and testified upon.his
oath as follows: |
DIRECT EXAMINATiOﬁ

BY MR. HAZEL:

backgrouhd has been land use and land-planning matters, generally?

A Yes.
Q And you are-a profeésional lénd pianner, if 1
characterize that correctly? |
‘A Yes.
Q vNow, under your responsibility in-the county, if I -
understand it, you prepare the zonlng reports, you admlnlqter_

the zoning process of the staff reportq that we have referred tc

b




and that are in evidence here come from your division?

A , That's correct.

0 | And you are familiar with count?.land—use policies
including facilities, master plans, etcetera? |

A Yes; I am. |

Q Mr. Pammél, does the county have a general master-plaj

3ystem in which there are a dozen or so assorted districts of

planning?
A fhat is correct.
o} How many districts are there in toto?
A I think there are 14, but I.c0uld be wrong, give or

take a few either way.

0 Now, Mr. Pammel, in the county generally, iet ﬁe éee,
with reference to this exhibit, if we can sort of focus on the
Upper Potomac Planning District which is the subje§t case and
subject district; is thaﬁ cofrect?

A | That's correct.

Q- The count? master—plan;zoning—and¥land—ﬁsevpolicy to
date, with‘reference to the county map, anticipa;és'that the
area ndrth of Route 7,vto.the river and west'of 123, remain in
relatively low déhSity; is that correct?

A That's geherally correct, yes,rsir.

0 And, of course, the area east of the beltWay and what

=




is known as the inside of the beltway has genefally developed

in small-lot development and'multi—family and town houses; is
that correct?

.\ That's correct.

Q And the area south of Route 236, and more particularl

south of Braddock Road, known as the Pohick watershed, has in

recent years been open to small-lot development; is that correc
A That's correct.
0 And there'are a number of zoning applications that

have‘béen hedrd in that area or are pending in that_area; are
there not?

A{ That's correct.

0 South of the Pohick valley to thevOccoquan‘is
generally planhed under the county proposal for iarge—lot.
development; is that correcté |

A Wwell, there is no plan for this areé. " This is éne of
the few areas of the county to which, basically, the 1958 plan
still applies. There is not a current comprehensive plan for
the Clifton area, 1 guess.you would-feaily refer to it, but it
is curréntly ahticipated that this would be low density because
of the lack of sewer facilities.

©  In other words, south of the Pohick valley and west

of 123, south of Centreville, is all planned for low density;




area; is that corredt?

is that correct?

A Right. Although, not an officialfplan'as such, but

it's recognized as being a low density area. '/

Q Now, there is a density core planned in the Centrevillle

A That's‘correcf.

Q And there is a modest density.coré planned in the
Chanﬁilly areé betwéen the existiﬁg Greenbfier and Brookfield
Subdivisions; is that correct? | |

A That mostly reflects devel&pment.that has taken place

there in over the recent years.

Greenbrier area; is that correct?
A Not a great deal more. There's some, but not a great

deal more.

plant as to what it will treat at the present point of time.

Q  Now, the Centreville area and the Chantilly area ate

0 There is very little land to develop in the Brookfield-

Q Before we get into the Upper ?otomac planning district,
the Pohick district has a limited area of sewer capacity, doesn}t
it?

A The Pohick area?

0 ﬁight.
A Yes, by the constraints of the lower Potomac treatment
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part of what is known as Sanitary—lz, and theyZSewerAinto the
Occoquén; is that correct? |

A That's through a system of small treatment plants
which eventually feed into the Occoquan.

o) Development in this area has been sevérely restricted
almost to the point of termination because of the Occoquan
sewer pfoblem;‘is that correct?

A Well, generally speaking, most of the -plants haﬁe
develoPed a£ their capacity or are approaching it. There are
some that still have‘remaining capacity, but that caéacity, you‘
miéht say, has-: been allqcated for develépment.

0 So that in the county scheme, as a whole, thg
Centreviile.area, some of Pohick, are the principal areas that
are deliberately planned for smaller-lot developménts, smaliér

than one acre; is that correct?

A Yes, when you say the Pohick --
0o The two, the upper -- the main stfeam'and the‘middle
run.
A  The main stream and the middle run and ce;tain

portions of the so-called Centreville cluster.
0 So a part of this and the Centreville area, other.
than what is in the Upper Potomac district, are the only

density areas, right?




A Well, other than infilling within the urbanized area.

And there is considerable land that —
Q Some infil;ing in the urﬁanized area?
A Yes, fhat's rith.. |
- Q All‘right, sir. Now, the Upper Potomac planning
district is the district in which this particular.CASQ is
situated; isn't i;?
A  That's correct.
MR.’SZMANSKI: Excuse me, one of my witnesses is in
the courtroom.
MR. HAZEL: ‘Could you ask him to leave, perhaps?
| (Witness excluded.)
BY MR. HAZEL:

Q  Mr. Pammel, I have shown ?ou the Upper Potomac --
or I havé placed before you stipulated Exhibit 3 which is the
Upper Potomac Eianning'District master plan. When did the
work on that mastef_plan commence, do you recall? Was it in
the mid—l960's?. | | |

A : I'd say it was the latter part of the sixties, late

'67, '68, probably 1968.

0  And it was adopted sometime in 1970 in essence,
wasn't it?

A Yes.




0 There were several areas that were excluded or

withheld from'adoption for ﬁrbblems which are not involved in
the subjeét case, isn't that correct?

A .That's correct.

0  So that the Upper Potomac district plan is.aaOpted
and is in force for the area of 222,.rightf

A Yes, that'slcofrect. |

Q Mr._Pammel} again, in'connection'With the Upper
Potomac planhiné district, that‘plan éncompassed_two areas of
urban density, beihg.density below one acre, did it not? One

being the Reston complex, and the other one being the Herndon

complex?
A That's correct.
Q And the Reston complex plan shows density moving on

in and ip the vicinity of the Clinch casé, which is in yellow
on this élat, it traverses sort of -- merges on through to the
Herndon cluster,.and this was a 2.5_area'on the master pian;f
is that correct? | |

A That's correct. Designated for density not to exceed
two-and-a-half dwelliﬁg units to the acre.

Q Now, I wonde; if you could, on this master plan -
and let me put this up on the board for you;bplease, sir --

would you, with reference to this plan, butiine for the Court




the density that is shown that refers to the subject property?
you
First, would take this orange pencil and put an X in the

| vicinity of the subject property, which I believe is in -

neighborhood 5, is it‘not?

A Yes.

Q  Would you put an X in the vicinit? of'the subject
property? Okay, now would you show the Court the 2 5 area
that the master plan has outlined in that vicinity?

Now, does that mean that this area is the part that
is supposed to develop at 2.5 dwelling_units an acre?

A Well, the plan really says the density is not to
exceed ~-- there are pollcy statenents w1th1n the.plan, itself,
the text, that describe how the develooment is to take place.
Internally it states that the development should be at the
highest den51ty in the area of the established‘clusters and
then their gradation outward going into lower den51t1es,
phasing out to a one acre density at the outer.edges( or one
unit to the acre or similar to that. But the high density
near the centers‘and gradation outward.

o} 7 Right. Would you take this green pencil and‘outline
the 2.5 areas in those neighborhoods that extend out from the
Herndon cluster, not including_Reston. Then, I'm q01ng to ask

you to outline Reston. You don't have.tofbe réally;spéCific.»




Just show.us --

-\ Actually we're getting into higher densities down
there.
0 Now, that's the urban density module aﬁound the

Herndon cluster, right?
A’ Except I probably got too far over. I'm'béing very
broad. | |
Q  Okay, fine. Now, would ybu take‘the yelldw pencil
and outline the Resﬁbn cluster?. | |
Now, Mr. Pammel, with reference to‘the Herndoﬁ
cluster -- now, the subjecﬁ property,vihCidentally, is paft of

the Herndon cluster, is it not?

to bevstipulatéd,the Béardvof Resolution in zoning case 1583;
Are you familiar with the location of 1583?  |

A Yes, I ém.‘

é That's part of the 12.5 area ﬁo the south, is ;hat

correct?

A Yes, it's considéred to be a part of the Herndon
cluster.

Q - And it was part that evolved'from Sanitary District 1
established some yeérs back,nwas it not?

A It wés incorporated within-thatbpian, yes.

0 Now, Mr. Pammel, I hand you Exhibit 17, which appears|

[~ -




A~ That's correct.

0 Now;'that resolution has no staff report attached to

it, does it?

A It does not..

Q Do you héve.any staff report that sﬁppérts that zoning
_A.' ves, I do. |

0 Let me.merely ask for»the sake of brevity;vdid the

'staff support that rezoning reguest?

A Yes; the staff did support the réquest.

Q0 ﬁow 1 Shbw you stipulated Exhibit No. 18, B-445.

THE COURT: What was the date'of'that:reZOning case
158372 |

MR. HAZELQ July 20, 1960.
BY MR. HAZEL:

0 Now; Mr. Pammel, I show you the staff report in B-445
pPardon me,11et me show you first stipulated Exhibit 19, the
rezoning résolution and staff report in A-960 and‘aék you if
you can identify that as the staff report and related documenta
tion for another one of the zonings-- in fact, that one, the

100 acres-plus, 1mmed1ate1y south of the subject propertv’

A Yes.
Q What was the staff recommendation in that case? -
A The staff recommendation in this case was'likeWise,V

favorable.

2
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fcn that also.

1z5

0 And what was the aatéxofAtﬁé‘édninéiécéiOn?

A The date ofAthe.éoning action on this one was'l965;
April, I believe, 1965. |

0 | And do you have a recoré indicating the Planning
Commission recommendation? |

A The Planning Commission recommendation was favorable

0 And the Board, of course, granted the zoning, correct?
A That's correct.

i . . .
Q Incidentally, how many acres were in the A-960 applica-

Fion?
A A-960, l46.v
o How many écres were in 15837
A 100. | | |
0 So that's 246.
Now, I show you the application fd; B-445, 87 acres,

Exhibit 18. What was the staff recommendation in that case?

A Approval.

Q And what was the Planning Commission rgcommendation?
A Approval. |

0 I ask yoﬁ to read the last paragraph of the staff

comments on B-445.

U

A (Reading) "Because the subject tract if rezoned to th
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R-12.5 district would be compatible Qith existiﬁg zoning patter]
within Faiffax County énd the town‘bf.ﬂerndoh; the staff
‘recommends the appli¢ati§n be granted."
Q | All right, sir. Now, Mr. Pammél, I éhow you the .
staff repbrt tha£ is in evidence. '
THE COURT: What date is that, so I can keep some
cOntinuity. What date was that approved? April '65.- -
. MR. HAZELQ.;And the other one, Ilthink, is November,
1966.
THE COURT: _Ali right.
BY MR. HAZEL: |
0 Now, Mr. Pammel, I show you the staff repért in_
case No; c-282, ﬁhe Clinch Corporation,_and ask if you can
identify oﬁ the map the yelloQ outl;ne as being the Clinch
prbperty?
A | That is correct.
0  What wag the staff report in C-282?
A The staff report or recommendation was for approval.
0 All right,'sirQ Can I seé that? Would you read fhe
first paragraph of the staff report in C-282?
A .(Reading) "Thé subject prOperty is in an area the
development of which Qill be influenced 5y its proximity to

the town of Herndon,.Route 7 .and the future outer beltway.

s




More specifically, the property lies in neighborhood 7 of‘the 

Upper Potomac planning district, which néighborhood‘is proposed
to becomé one of ﬁhe urban.dehsity areas in that planning
disﬁrict.. The 2oning requested is in conformance with the
density not to exceéd 2.5 dwelling units an acre indicated for
the neighborhood by the Upper Potomac Plan."

Q Now, Mr. Pammél, was»there any actual zoning adjacent
to C-282 in the 12.5 cateéq:y? | |

A No, there.was not.

Q ',The_green line on this map denotes Reston. ' You are
laware of that?

A That's correct.

Qv And the Reston area,‘immediately adjacent to Clinch,
had notbdeveloped yet, had it?

A That's correct.

four-unit density in the_Restén plan, is it not? In'this'vicin
A My recollection is that that is designated iﬁ the
Reston plén for Vhat they considered to be iow density.: Well,
it would be on this plan, anyway.
Q  Would you éheck thatﬂand be sure that that is correct
I'm talking about the area now immediately across from Clinch.

A That's medium density. -

0 The area immediately across from Clinch is planned for

A

Lty?




0  That's medium'densit§Abh the Reétoh.plan, which would

be four units an acre, would it not?
A Well, medium density is 14 perséhsﬁ I believe. 14 or

16 persons to the acre.

0 How many persons is 2.5 density?
A Ten.
I Q. Now, Mr. Pammel, what is the access to Clinch by .

way of highway?
A Stuart Road, I believe.

0 And what is the condition of Stuart Road?

A Pretty sad. That's £hé’best'way I can describe it. |
It's not géod; it;s very poor. access.

Q = Now, did Clinch have any water Qn.the.proéerty, any
public water service?

A. No.

o] Was there any firm negotiation of any firm COﬁmitment
as to whete water was going to be obtained for Clinch.when
you recommended favorably on that?

A Well, I think that there was an indication from the
Wate? Auéhority, because contact had been made Fhat they,
of course, could make water available to the area, that there
would havé to be the necessary agreements. |

Q  You did anticipate that water would become available?
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any special programing on the immediacy of improvement of 223

129 |

‘A . Oh, yes.
Q Mr . Pammel, was there any difference in the school

situation as it pertained to Clinch than it pertained to C-222?

'A No difference.

0  As between the two, what was the’acce;s, road»WiSe,
for C-222?

A C-222 enjoys better access.

0 It fronts both sides of a stafé primary highway,’

doesn't it?

A That's correct.

Q - It's six~-tenths of a mile from a major state arterial
highway, Route 7, isn't it?

A .That's correct.

o Apd the Highway Department has acquirec 160--foot
access from the nortﬁ end of the prbperty out to Route 7, isn't
that correct?

A Well, I'm not sure how wide the access is, but they
have acquired additional right-of-way.

0 They've acquired a 160;foot right-of-way.

Now, Mr. Pammel, would you refer té the facilities
map of the Upper Potomac Plan -- perhaps the other one is the

one I'm thihking about -~ does the Upper Potomac Plan indicate




from Herndon;tO'Herhdpn Junction?

A well, the Upper Potomac Plan f¥‘back.Q§; repeat your
quesﬁion again, |

Q | Isn't it true‘thaﬁ?the'Uﬁper Potomac Plan designates,

as far as planning priority, that this road from Herndon, 223

from Herndon to Herndon Junction, as one of the major roads in

the whoie master planning district that is supposed to be
expedited in its improvement?

A It désignates it is a major facility.

o] That‘is to be expedited.

A Well, the way that the wording is here, (Reading)
"Program or recommended improvements 1969 to 1975." So it |
would be sométhing of an immediate priority.

Q0  In other words, the county indicated they would give
immediate priority and the help of Qetting 228 imprqved; isn't
that correct?

A  That's correct.

Q Now, Mf. ?ammel, what libraries were planned in fhe
Upper Potomac Plan to service the subject aréd?

A There are none in the immediate vicinity of the
subject property. There is one designated for»Hérndon, but,
of course, that'é the.town library, and there are libraries

designated for Reston.




0 The plah anticipated that the area of 222 would be

served by the Herndon and the Restdnilibraries, didn't it?

A Well, insofar as county resideﬁts would be cdncerned,
it would have to be the Reston,.becausé the town library is
of course paid for by the taxpéyérs within that incorporated
area. |

Q. Can I ask yéu to read from page 22 under libraries
in the master plan, ﬁhat it says_ébout library facilities?

A (Reading)

"Two libraries presently serve the planning district
-~ the Carter Glass Library, which is a rented facility in. the
Lake Anhe Center at Reston, and the Herndon private library.
Additional service is provided to parts of the district with
bookmobiies." |

0 Now, that is, in fact, what they anticipated in
the plan would service the subject area, isn't it?

A Well, they speak there specifically to the county
facility, basically, which is in Reston. The plan notes
specifically that the Herndon is‘private, and I'm sure it
probably enjoys the same situation as the facility in Vienna.

Up to a few years ago, there was a private library

sponsored by or supported by the residents of the town of
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Vienna for their use. Now, the county sﬁbsequently came in
and built the Patrick Henry branch within the town to serve
the town, plus the entire county area surrounding Vienna.
1 would assume that this might be the thinking here,

but it doesn't say that. |

Q Well, I'm asking you, under the master plan which.
we are asked or required by the Board to uSe as a guideline;
in fact, the two libraries that service the planning district
are the Reston and the Herndon libraries; and that's what the
plan anticipated, isn't it? |

A Well, I would suspect -- but I'm not going to pass

judgment on the plan and the information that those people have
It states that; that's correct.
o] I'm just asking you to tell me that those are the

two libraries.

A The plan does state that those are the two libraries.
Q. And they are in existence, aren't they?

A That's correct.

Q  Both of them. Now, Mr. Pammel, I show you a copy of

the adopted budget, stipulated Exhibit 15, and ask you to look
under the approved budget for libraries in 1972. Three million

two hundred thousand-some dollars. Are you in agreement that

that was the approvéd budget figure for libraries in the county

on that date?
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Il area that I'm particularly familiar with. -
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A I can't really respond to that because it's not an

Q As far as you know, that's the correct figure?
A As far as I know.
0 Well now, Mr. Pammel, you said that libraries -- in

the staff report which we are going to approach in just a few
moments -; that libraries would be taxed by C-222. What basis
did you have for that statement?

A "I think what we were simply alluding to was that
libraries was just one of the public facilities that would be
essential to provide basic services to this afea, that would be
one taxed_along with other facilities with an increased popula~
tion in the area, that would bé substantially in_advance to,
at leaét, what the county had in the way of providing facilitie
through its normal improvements program.

0 Well,vdid you make any study of that?

A No. We did not go into an in—depth analysis of it.

0 Was there any basis other than your surmise as a
general matter that if you add people, vou would add requifemeni
to the library, did you have any study on the library?

A Well, the only study we had is empirical. hat's

our experience with similar situations in other areas of the

county. One of particular that I was familiar with was Vienna.

L2

LS




Q Now, Mr. Pammel, in connection with fire stations,

how far is the subject property, 222, from a fire staﬁion?

A Well, there's a station in Herndon, and I believe
it's about a mile, give or take a few tenths.

0 Well, the.ﬁpper Potomac Planning Distfict plan -
suggeststhat developmenﬁ be within three miles of a fire statiou;
does it not? | | |

A Well, I can't'state that for sure.

o i refer you‘to page 68 of the ﬁéper Potbmac District
plan, Policy 1. Woﬁia.you teil me what that says abouﬁ
fire stations? L |

A (Reading) "All single—family residential areas
should be within three travel miles of a fire station."

0 All right; Now, it's your testimony that the subject
property is within'tﬁree travel miles of a fire station, is it
not? | |

A Yes, that's correct.

0 -bid you haVe'any 6ther studies or do you have any
studies that the staff~used.in determihingvthat fire services
would be overtaxed?

A .‘Well, of course, it's not only the fact of the proximity
of'theAstation, direct accessibility, it's also the manpower
available at a station,that determines whether it is adequate

|
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or not. I would have ﬁo say iﬁ this -case, though;lthaf.there
is adequate fire protection wifhiﬁ the specified distance
that is set forth in the plan.

0 So there ié adeqﬁaée fire protgctiqn. You now
change youf testimony on that. Let me refer you;to the
approved budget fof 1952, I call your attention to the item
of five million three hundrea-and-ninety-thousand dollars for
fire service. .1Is thét a correct'item for fire service in this
county?

A Again, I would say if it's in the budget, this would
be a fair representation of what is allocated.

Q Now, Mr. Pammel, where are police stations in connect

with this property?

A ' Excuse me?

Q . Where are police stqtions?

A i believe there's a substation in Chantilly.

Q Now, the substation in Chantilly was established

several years ago, was it not?

A Yes.

Q And that is to service‘the area of the western
county from, really, Centreville ;hrough the Herndon Junction
.area; is that correct?

A Yes, that's correct.

ion




Q- And that services Reston, does it not?

A Yes.

Q Now, is it your testimony now that pdlice serviées
are not adequate for this area?

A Well, even though there is a substation within close
proximity to the site in question, it is stili some distance
removed. It's a large area to be covered by the police departm
and I would say that you are npt getting in this area the
optimum protection that you probably should have.

Q Well, how =~

THE COURT: Did you say "optimum?"‘

THE WITNESS: Well, I mean desirable protection that
one would -- a community in an urbanized area, if that's what
we're talking about in this area; |

THE COURT: Well, do we have optimal protection, let'
say, in the City of Fairfax?

THE WITNESS: Well, there's no doubt in.my mind that
the City of Fairfax, the town of Herndon, the town of Vienna,
the incorporated areas, the municipality do have, because they
augment -- they have their own service, plus they get support'
from the county. So they do have adequate police protection.

THE COURT: Are there other areas in Fairfax County.

that have optimal pro¢tection?




lan area to be covered that the county could allocate a little

THE WITNESS: Some areas of the county enjoy vefy

good service; others not as good.
BY MR, HAZEL:

Q Well, Mr., Pammel, now, with reference to the subject
site as it relateé to Reston, and I'm now pointing.to Lake
Anne in the center of Résﬁon, would the subject site and Reston
not have about the same police protection as far as service?

A Oh, I'd say they would probably have the same, yes.

0 So, in other words, the center area of Reston and the
subject site have about the same police protection?

A Just about.

0 Okay. Now, Mr. Pammel, I show you the budget in 1972}

The police, the figure of six million seven hundred-and-eleven
thousand dollars for police protection. Do you have any studie;

or any basis for saying that that amount of money wouldn't

provide sufficient services or is there not going to be sufficig
service?
A I'd have to say that the service would be a basic

service. It's not going to be a minimal service. 1It's going

to be a basic service. All I'm saying is that with this large

more resources in this area, and that's all I'm saying, to

extend that point maybe one inch further, if this area does

ent




-~ in which we were trying to see in the staff report -- in

fact undergo rapid development, urbanization. Then you're

definitely going to have to upgrade the level of services

124

within the area. More people are going to require more services.

0 You're going to have to hire some more policemen,
right?‘

A That's very true. That's right.

Q Right.

A And the question is, is the county able and capable

to do this in this area when it has other areas of the couﬁty
that are also demanding a higher level of services that were
available first and are existinq today.

Q Oh, so the question is whether ydu.should put the
areas -~ in other words, whether you should talk about putting
police, additional police, in Reston instead of additional
police here. 1Is that what you're talking about;

A Well, Reston is one exampie. I'm thinking also in
some -of the more urbanized areas of the county. |

0 Did you have any studies to show that police protectig
would not be available to this property?

A No. Again, we assumed there was basic protection,
which you would need a greater protection if it developed. And

we questioned whether the county was able at this time to progrd

n
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the necessary resources into this area..

Q0 pid yoﬁ determine what those:WQUlq cost? Ho& much
more money would it cost to put police protection out here?

A I‘don;t know.

0 You didn't méke.anylstudy at”all of that, did you?

A Not on cost.

Q Now, Mr. Pammel, a feature of a masteg plan,'and
particularly the Upper Potomac Master Plan, was to guide

development into the areas that the county'designated on the

plan for certain types of development, isn't it?

A That's correct.

master plan to designate the subjeot area and, in fact, that

green around the X, for development at urban densities, being

this 2.5 units, wasn't it?

A That's cor#ect.

Q .->That'é exactly-what the plan anticipated, isn't it?
A Without a time or scheduling of'eVents;

0 Nowhere in the plan is there any kind of a timing

schedule, is there?

A No. That's one of the major drawbacks of the plan.

a legal matter, there is nothing in the plan to indicate that

Q  And it was the expressed pu:pose of the Upper Potomac|

Q  Without the question of whether or not that would be
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C-222 ghould not develop before any more development in Reston,
is there? |

A No.

Q And there is no study available to show that the
services thaf will be needed at C-222 aré going to be any more
taxing to the‘cbunty than the services needed in Reston, is

there?

A ‘As far as Ayou mean a detailed analysis of the
situation cost?

Q0  Yes.

A No.
Q Now, is there any difference in the service level

|
|
i
|
|
E
per unit between the subject case and the Clingh case? i
A Well, I'd ﬁave to say, again, on the basis of experie%c
and studies that have been conducted over the past several year%,
there probably is, whigh would run in the favor of the planned~{
unit development as opposed td a conventional-type development.
Q Actually what you're saying is, it would be easier
and preferable to.develop 222 first under blahned—unit develop-
ment father than h;d zoned Clinch. That's what you just said,
isn't-it?
A I think'we'ré saying that the pianned—unit development

is more favorable to the county in terms of the cost-benefit




analysis than a standard, typical, conventional subdivision.

Q Now, Mr., Pammel, there is language throughout the

Upper Potomaé Plan to encéurage planned-unit development, iSn't

there?
A There is.
Q In fact, that was one of the key themes of the Upper

Potomac Plan, to encourage planned-unit development, wasn't it?
| A That's correct.

Q ° Now, Mr. Pammel, in connecfion with the subject case,
the sﬁaff.report recommended denial, didn't‘it? |

A That's correct.

Q  And the staff report would haQe recommended thét
'regardle#s of whether it was planned—unit deveiopment or
R-12.5, woﬁldﬁ't they?

A .. That's correct.

O  The fact that it was a PDH, énd the fact that the
developﬁent<plan_mayb§x in some eyes needed»some adjustment,
really didn't have anything to ao with the sﬁaff report and the
deniéi,-did it?

A : No. I think we were pretty much‘in agfeement.thrdugh
out that'a seridus problem existed with respect.to just timing

of development within certain areas of the county, and whether

the county could continue to expend limited resources to
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provide pdblic facilities in'afeas that perhaps'weré hbt ready,
at least in our minds, to unde;go develépment atvﬁhis time.

Q- And the decision was based on the denéity at the
2.5 plan épp:oach and not on the development plén, wasnft it?

A I would have to say that's fair; yeQL

o) And, in fact, the staff and thé,policy_bf the Board
of Supervisors is to'encourage PDH in preference to 12.5, isn't
it?

A - Did you say "is" or "was"?

THE COURT: I want to get in a péint riéht.there.

I think'you touched a nerve, and I wanted to find out. .I‘ddn't
mean to take the case away from Mr. Hazel. But, it has been
the observation of this Court -- and I don'f hean to put you

on the Spbt either -~ you have served under at least two

different Boards, have you not?

| THE WITNESS: Yes, sir, I have.

_THE COURT: Do yoﬁ éolicit, or.do you feel the pressu
of differeﬁt policies from different'BCatds when you come to
analyze a zoning application?

»'-fHE WITNESS: Well, certainly =- i mean, we do or
afe readily familiar with what the policies are 6fvthe Board,
and there's no'question that the policiés have changed from thé

previous Board to the current Board.

e
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If theirvpolicyvsays that we're never going to hold a halt to

'expressed, through what method or manner.

question, of course -~ I come to cases 1583, case A-960 and
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THE COURT: But YOﬁ are dealing with land use, as.
I understand.
THE WITNESS: That's correct.

THE COURT: And you are affected; by their policies.

growth in Fairfax County, you adhere to that policy when you
look at a zoning application?
THE WITNESS: Well, the difficulfy we have, Your

Honor, is one of which is the guestion, how are these policies

We have difficulty sometimes because these are
policies that are discussed and not put on paper and not gone
through the_public hearing process and adopted.

THE COURT: I undersﬁand.

THE WITNESS: All wé have to use, frankly, are these
plans. These are adopted policy‘of the Board.  Nof this Poard,
but of a Board as a continuing body.

Our function is to look at these plans and say, does
that application meet the spirit and intent of that plan as
expressed by the Board as a continuing'body.

THE COURT: Well, the reason I am asking this

case B-445, which apparently was under a different Board, which




the staff at the same time recommended approval.

THE WITNESS: Yes, Your Honor, that's correct.

THE COURT: You now come to a situation, using the
same plan, same master plén, in effect, same concépt or the
initial concept, and you recommend denial.

THE WITNESS: Well, no, Your Hoﬁbr,vnot really quité,
‘bécause thefe is é‘sufficient<time lapse between the last
action,whichvﬁas 445,and the current time. 445 occu#red not
with the preceding-Board, but the Board preceding that;

That Board; as I think everfone is.very well aware,
that Boérd was very much oriented toQards development. fhe
Board that came in in '66, I believe, or '67, '67, took a much
more conservative point of view and started wrestling with the
issué of groﬁth; how much and an almost strict adherence to
comprehensive plans.

Now, in this area, we did have a cbmprehensive plan,
14, that was in efféct, and it shows maybe the reaction of
that preceding Board. That plan designated this area for one-
acre density, which is what the basic zoning is today. It
said the density not to exceed one dwelling unit per acre.

That Board ignored that plan, totally.

BY MR. HAZEL:

Q ~Well, Mr. Pammel,vdid the same Board that adopted the
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~IClinch zoning was basically consistent with that comprehensive.

145

Upper Potomac Plan deny this application?
A Well, let me try to get the ch;in of events to Your

Honor 's question;

THE COURT: All right, sir.

THE WITNESS: Then, of course, in '67, came a new
Board, although ther¢IWere several hqldovers. But that Board
was much more responsive to the comprehensive plan and what it
called for and did adhere to thesevcomprehensive.blans.

That Board took no action in this area, at least in

violation or contradiction of the comprehensive plan. The

plan, and that Board took an action consistent with that plan
that they had adopted.

THE COURT: Well, as you work with these plans, these
master plané, comprehensive plans, you of éourse are looking
at it from a land-use viewpoint. BAnd, once they are adopted
bv a Board, of course, they are in essence saying then, that
this is in accordance with and promotes the health, welfare,
and so fqrth, of our area?

THE WITNESS: Yes, sir.

THE COURT: All right, sir. What baffles me somewhat

is that then in your position, with the change of the Board, anq

the same comprehensive plan, in one case with one Board you shoj

hld
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recommend approval, and under another Board, you recommend

l4e

denial.

MR. HAZEL: If Your Honor please, this was all.under
the same Board. |

THE COURT: I ﬁnderstand that.

THE WITNESS: The’Clinch case anq 222 Were‘of the
same Board, and I think it would have been brought out later,
although the staff did recommend favorably_in the Clinch, 282,
I believe it was, we recogniée, and we fully admit, we havev'
before and will todéy that that was ah error on our part. We
did not fully look into tﬁe area with respect to the facilities
that were available to serve that tract. And I frankly say
if we had been moré thorough and looked into this é lot more
carefully than we did, we would have come to the conclusion,
as we did in 222 that it should not have been granted; As I
indicated to Mr. Hazel's question, I think 222 is probably in
a better location than the Clinch case; but frankly, we made
an error in the Clinéh case.

We just simply recommended something that we should
not have. We should have lpdked at it cloéer.

THE COURT: Wbuld you agree that the state'of‘affairs
in looking at the overall picture that it leaves it in a very

unstable situation for a property owner?




THE WITNESS: I think, Your Honor, that the property

owner, perhaps unfortunately so, is caught in the dilemma of
a point in time where the governiﬂg body of the couhty is tryin
to develop policies. And I think they're critical‘policies as
to how much growth in the county, where should this growth‘be
and at what point in time. |

Now,. that goes back to the enabling legislation.

And unfortunatly, the modus operandi in Fairfax Coﬁnty; up té

the current time, has not followed what it should have done, or
followed aiong the lines that the enabling legislation safs
planning should be done. |

And that is, that as you develop a plan for growth --
and we have done that in a number of the'planniné areas. And'
in many of these areas, there have been capital imprOvement
programs to go with that plan tﬁat, in effect, say: okay, this
is your growth; that'these are the facilities that mﬁst coincid
with that_growth. And unfortunately, the county has not adoptd
‘the capital improvements program.

So the whole idea or the whole plan of providing
these public facilities have been left up to the individual
agencies, the School board, and_whatnot el#e, without policy
guidance as to priorities. |

And I think, unfortunately, thatiié the situation we
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are now in-the process of trying_éefmake‘someieense eut ef, if
you will pardon the expression, perhaps a egeotic situation,
and frying to get ourselves into;a posture that we can take
this enabling legislation and fol;ow it to the tee and come up
with a comprehensive growth plaﬁ for the county ahd-a capitai
improvement program to go with it, so that we do provide these
facilities along with the areas that are going to grew.

BY MR. HAZEL:

Q Wel;, Mr. Pammel, there isn't any question in your
mind that the use of C-222 in accord with this.application is
a desirable land use, is there?

A At some point in time it would fully meet the policie
and the intent of the master plan. |

0 Is it in complete harmony with adjacent development?
Is there any problem that would impact,aaverse by this plan?

A I don't see right.now, particularly to the south and
to Herndon, there's no impact. The areas to the east, and at
least immediately to the north, are in, what'yeubwould call,
are still in a whirl state of develOpment or undeveloped or in
agricultural uses. Who is to say whether -suburban or urban
development isvcompatible or incompatible with agriculture?

Q You are providing this area for this kind of develop-

ment under a deliberate decision of the Board of Supervisors.




Isn't that correct?

this area should develop at some point in time.

was that it was a premature zoning. It wasn't a problem with

the development.

it,

witness can testify, Your Honor, as to why the Board made a

decision.
I don't know whether or not that represents the Board's or not.

the hearing.

BY MR. HAZEL:

Master Plan, neighborhood No. 5. Would you give us the number
of people that the Board of Supervisors, that denied 222, plans

to have in this neighborhood?

A ‘That is the plan and the policy of this Board that

0 And the sole grounds of the staff in turning it down

A That is basically correcﬁ, yes.

Q And thaf was the grounds of the Board, wasn'f_it?

A Yes.

0 So that the development'plaﬁ had nothing to do with
It was this issue of prematurity?

. MR. SYMANSKI: I object to that. I don't think this

THE COURT: I know. He has. He's expressed a view.

MR. HAZEL: It will be supported in the minutes of

Q  Now, Mr. Pammel, I show you page 47, the Upper Potoma¢




A 5,500 people.

0  And at what density of persons per acre?
A Eleven.

Q And under a PDH, how many units per acré?
A 3.1.

0 And is that exactly what thig pian anticipétes?

A Yes, it is.

Q Now, Mr. Pammel, in recent.times; recent mbnths,v
recent years, there haé been a discussion of low-moderate"
incomeé in the county,jhasn't theré?

A Yes, there_has.

Q And in 1971, the Summer of 1971, an:ordinance waé
adoptedithat says that, in effect, there's hot enough.loﬁw
Jlmoderate-income hoﬁaiﬁg; we've gbt to do SOmethinq.to force
it to come, right?

A Well, your term "force" -- let's backtrack and say

that the county initially started this_with a program of
encduraging the developers to provide low-moderate-income
housing, and it ultimately wound up.in ordinace form Stating
that within the multi-family catégory, you must provide; but
on-the other hand, with the deVeloper providing it, he was given
A bonus density. So it wasn't quite that onerous that you were

forced to do it.




QO M. Painmel, I show you stipulated ‘Exhibit No. 20,
three volumes of ﬁestimony before the County Boafd, from which
the PDH requirement of low-moderate housing waé developed.
Would you characterize that testimony as demonstrating that
there was a desperaﬁe need for‘housing in the lower inéomes in
the county?

A I don't think there's anf question about that.

Q = Now, Mr. Pammel, do large-lot developments'havé

anything to do with housing costs, one-acre-and-more-lot size?

A Well, I'm not quite sure what you're getting at,

except the larger lot usually means a more expensive home.

e A more expensive home. So smaller lots are going to
mean some opportuni;y for lower—éogt housing, right?

.\ Some opportunities and depending on how you do‘it
and what variety of housing types you would use.

Q  Now, Mr. fammel, would you go to the development
plan for the subject.case; Ekhibit 7. Look at the tabs; if
they refresh your recoilection, And tell us what has been dbne

on that plan to accommodate low-moderate-income housing, and

whether that meets the PDH ordinance since held invalid by the

courts?

THE COURT: You mean the PDH or the -~

MR. HAZEL: The low-moderate income provision of the

PDH, Your Honor.




THE WITNESS:'_Under item 2, it notes: six_percent

of the units are low income, which is 55 ﬁnits; and three
percent. are moderate, which are 82 units. |
BY MR. HAZEL:

0 Iin cher wofds, as 1 understand the tabs, under the
PDH-3 density, 916 units would have been available, wifhout
the low-moderate?

A Without the low-moderate.

Q And this developer and this applicant has ?rbpoéed
the loﬁ-moderate on that plan in how many units?

A Well, your total units would be, total 1oﬁ and
moderate would be 55 and 82.

Q He's proposing the additionél 15 percent,-fight?_

A He's got 9 percént.

Q  The difference.between the 916 units and the 988
units is permissible under the policies regarding loW~modefate
bonus, right?

A vbne unit for each two in the low --

0 I want it to be perfectly clear to ué a;l and for the
record. There was no problem, there was no inéonsistencies
between ﬁhe master-plan densities and tﬁe densities shoWn on
this development plan, are there?

A No.




- :. 0 Whatever additional ﬁnité were under counﬁy policiesi‘
to encourage low—modefate—incomevhouéiné.

A  They were not to be included in the densities in the
plan. That was ovef and above.

Q  Now, Mr. Pammel, I show you staff reports:in cases
377 and 378 in Restoﬂ. Those cases are Outlined in yellow
on the map. |

A Yes.

Qo Whatbis your staff report recommendation in £hose
two éases?v
| A Staff report recommendation in both of thoée cases
was favorable.

o} ‘Now, Mr. Pammel, what differences, if any, are there
between those two cases and C-222 as far as any public.facilities?

A The situation is basically similar with respect to

public facilities.

Q There isn't any difference, is there?
A - No.
Q ‘Why did the staff recommend those two cases? How

many units in those two cases?
A - Well, there's 600 and some acres. From my recollectibn,

it seems to me over 1,000.

0 Let me see if we have the numbers on that.




It's 2,400 units, approximately, is it not, Mr. Pamme

A That's correct.
Q Does that tabulate the two application&?
A The two applications are tabulated.

0 Now, they consist in land areas of approximately

625 acres?

A That's correct.

Q  And how many total units on the 625 acres?

A 2,575. |

0 | Now, Mr. Pammel, doés the staff -- you say ghét the

Clinch report was a mistake. Does the staff have any second
thoughts about the two Reston staff reports?
A~ No; none,at all.

Q “You'll stand behind those two?

A Yes.

Q How did they differ from C;inch?

A - Well, insofar as the staff;s review of this, We
consider Reston to be a unique sitﬁation. It's a new town.
It's completely different from any other type of development in
Fairfax County. This is a pfoéram or project fhat's_beén -
well, it was first approved in;1962. So'iﬁis been going now
for some ten years with the full support and endorsement of

 the county.

~




Not only our own county, but peoplé worldwide look

at the concept of new-town planning, and pafticularly Reston,
and how it's developiﬁg. This is somethiﬁé that we have in
Fairfax County, and he've wanted to'foliqw_it through and
promote it. That's always been the pqsition of the piahning
staff. That's why I said our position wouldn't change on that
-- growth in this area of the'county should occur in Réston
where we have pianned for it to be. Alﬁhough.admittedly wé
aren't keeping up with public facilities. |

Q Weil, didn't ypﬁ plan for growth.on C—222?

A We did) but what we're trying tétSay in this whoie
arena of development, that.growth-should take place brOperly
within Reston. That is, it was-planned for in Restén. It's
a new town, and in the longer range, these other areas on the
periphery of Reston and Herndon should develop.

0 Now, Mr. Pémmel, let me see if we understand that.
In the Uppet Potomac Plan, is there any diétinction.betweeﬁ
the planning for growth in the areas of Reston cdyered by

these two reports and the area of the subjéct case?

A - Unfortunately there's not. |
0 You said that there is no difference in the public |
facilities?

A That's basically true.
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0 Wé afe using in 2525£he'préfeired sfyieibfjdévelOpmeht.
We may not have 2,000 acres,like Reston, or 7,000; but we've
got. 300 acres,land we're using the PDH apbroach} Thét's the
preferred approach to the developmént of a 300-acfe tract,
isn't iﬁ? |

A That is.

Q And the development plan questionsvhad nothing to

do with the denial of the plan, according to you?

A You mean the stéffireéommendatiOn denial bf the
zoning?

o) Yes. That wés not based'on the plan?

A We had much éommentkon thé plan, but we were vitally

concerned with the issue of publié faciliﬁies, and if'it was
appropriate for this érea to develop at this time.

Q .Okay. So-ﬁhat the plan, itself, the development»plan,
was really not the factor. It was the denéity. |

A It more the dgnsity and the timing}

0 Is there any policy by the Board of Supervisors that
says Reston should have a preferred statﬁs over plénned' |
devélopments invthe area?

A I don't think there's an expresséd'bolicy that you
can -- I mean, in writing. I think the Board has.séid-time and

time again -~




Q Weil, is it secret?

A No. I think the Board has;Said,.verbaIly; at meetingq
that, yes, Reston is a model ékample of how development:should
occur, and we want to promote Reston. I think théy've'said

that in various hearings when matters concerning Reston have

been discussed; but as to exact policy, and'a policy incorporat

in the plan, no.
| THE COURT: Let me -- I don't mean to interrupt. Arel
you'saying,in efféct;.that'the idea, the concept Qf Reston
'should_be allowed to develop, énd as'itbmdvgs to the‘oﬁter
fringes pfoéressively, then we will let ﬁhese adjacent property!
_ ownérs develop? ‘ |
THE »WIT'NVES'S:- Well, T think tha‘t,r ideally, is how
things shoﬁld happen. They should happen in some 6rderly
sequencé of events, and this is the way the county wodid like»
to see the area develop rather than é leépfrogging or a hiﬁ—
and-miss approach(fdevelopment heré, development thére, and"
most of it unrelaté&}to anything else at this point iﬂ time.
This is the problem with the county todéy._ There
has been so much of that. One parcel of development here ié
not related to that biece there, but yet somehow,'someway, you
have to provide public facilitieé to both of them. When thef'r

that spread apart,'it does cause problems. It does make it

6]




difficult, énd“in some instances it really_stretches the

‘county's ability to provide educational facilitiés. You might

have two widely separéted parcelsvoflgrbund that_ﬁeither one 
of the two generates the need for a full élémentary's¢h601. ,;§.”
Now, wﬁere'is that scﬁoolxgoing to bé? ‘It's got to be‘someﬁ
place out there to take care of them.

Q Well, is that the case here? That_ybu'Ve got under-
utility? ‘I thought here you had'toé much faciliﬁy. You‘ddﬁ'tv
bave a situation here of leapfrogging do YOu? |

A I think we do. I ﬁhink we do have a‘élassic situétio
in the county, because_we have vast areés, say, between this
area which was .-

MR. SYMANSKI: Your Honor, can he finiéh answerinq‘
the que;tion? | |
'THE COURT: I think he has answered hié‘questiqn.
Let's préceed.
BY MR. HAZEL:

0 Mr. Pammel, I'm pointing td the dotted-green outline.
That's the town of Herndon, is it not?

A Yes.

Q  Now, that predated Reston, did it not?

A - Yes.

0 Does Herndon have shopping facilities in it?




A Yes.

Q0 ~ Does Herndon have'a_high school adjacent to it betweeh

Herndon town and the subject property?
A  Well, Herndon -- I mean, it's ---
0 _  I mean are there county schools?

A That's right.

Q; -~ I'm not talking about the jurisdictional line. There|'s

a high school within walking distance to the subject propcrty,
isn't there? -
A "Oh, yes.

’

L0 | There's a shopping center --

A . Well, walking distance -- I'll qualify that -- walking

distancg'ifYSOmébody wants to put paths in or the sidewalks;
‘because obviouslyvthose students aren'ﬁ'going to walk down
that faqility as it is now.

VQ what is it? Is it a quarter of a mile? I'd hate
t6 think'wha£ I got over to gét_to school.

A .I know, but you don't walk down a primary state
highway.

Qi .'When_HiddenerQk develops, they'll be reﬁuiréd to
put sdme sidewalks in, and when this develops, you're putting
Sidewalksiin,‘too, aren't you?

A Yes. I think that's what Mr. Hendrickson was referri

ng
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to today. Tﬁese facilities would ﬁecessarily be-requiremenfs,
although you have a stretch of development which falls within
neither one of the two parCeIS between there énd the:hiéﬁ
school. |

0 There's a shopping center under chstfuctiop that
has been planned on a piece of cdmmercial land at Herndon |
Junction for some time, and it's now finishing up; isn't it?

A fes.

Q So that this subject property is between a brand-new .
shopping center at Herndon Junction and a shopping area in
Herndon Junction and the shopping facilities in the town of
Herndon, ié it not?

A That's correct.

o) ‘Well, Mr. Pammel, again, what facilities are being
stretched that the county says we prefer the Reston area? Is
it just because you like the development in Reston? It looks
better than what might come here?

A Well, that's -- I think, again --

Q Is that part of it?

A It's not-éa:t -- there should be some.priority to
development. Now, Reston is established.v It's a new town.

Q Reston is all owned by one‘entity,.is it not?

A Well, there's a great deal going on for Reston, with
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respect to that, buf‘Restbﬁ -

Q Wait a minute. Reston is all owned by one entity,
is it not?

A Well, other than what's been sold .to the people who
live there.

0 But all developed by Gulf Reston?

A It's been deveioped by Gulf Reston and Simon before
that. |

0 Did the county give any thought to how other peOplé
compete withvGulf Reston in land development?

A Well, I think certainly the county;has been aware of
that, because just recently the county has granted some -- I
mean,.other zonings that are on the periphery of Reston.

Q What did they just grant?

A C-401 was granted which is right on the periphery of
Reston.
| 0 That's a half-acre density, right?

A Half-acre density, consistent with the comprehensive

plan, I might add. :

0 That was consistent with the plan?
A That's correct.
0 Did the staff recommend favorably on that?

A Yes, sir, we did.




Q Why did the staff recomménd'févorably on that and

not on C-222°?

A Again, I think we're takih§ the position that we .
feél the growth in this portion of the countyfghould be
concentrated near Reston at this point in time whe:e we can;
at least, concentrate our ability to get the facilities that.
are deficient in the area now, notably schools.

Q  You talked about abilit? to get schools. }You're
going to have to bﬁild another .- school or twb out.here,.
aren't yoa? |

A Certainly..

Q Can't yoﬁ build that school just as well here as you
can in Reston? What is the differencé about building it here
or building it at C-2222 you have a site in both places.

A Well, I think, one, you do. You have an elementary
school site that has been offered in 222. I think fhe county,
however, expressed a need for two sites.

Q .And you have one being dedicated here. Now, whét is
the difference to the county whether they build that school
here, or here or in both places if the need fequires it? -

A Well, again, I'would back up and say that we have
sites also in Reston. They're already available.

Q - And you>have sites here. So it's ﬁhe éame situation,

isn't it?
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A Ana_we have a bﬁnd”pfbéfaﬁ-ﬁhat,'if-it's approved
this year, we'll éllocate funds for the Reston~Dranes§ille,
High School. |

Q  Let's look af the oﬁher things. The same sewer
treatment plant, Blue Plains, serves both of these éreas,

doesn't it?

A Yes.
Q In fact, the trunk lines that come thrdugh'the
property ~-- some of the very pipes that are on the subjeCt

property run on up and service some of Reston, don't they?

A That's correct.

0 So that their sewerage runs through the subject
property? |

A That's correct.

0 The same water system serves both of these properties

the city line, doesn't it?

A That's correct.

0 It's easier to get from C-222 to Route 7, the main
arterial, than it is from the area of Reston that's being
zoned now, isn't it?

A Well, it'sleasier to get to Routé 7 frqm there.

Q Sure.

A Obviously, it's a lot closer.




Q It's only-a'half'a;mile"fme»there, and it's several

miles from here, isn't it?

A That's cofrect.

Q So that access to an arterial highway is easier from
the subject property than from Restoﬁ, ién't‘it?

A | At this point ip time. However, over long—rahge'
planning, hopefully, we can get some additional access to the
Airport Access Road .

Q You meén you§re going to build the lanes on the
Airport Road?

A That is_being given some considerablé thought right
now. | |

Q But up here we have an existing artérial road, riqht?
That's a present facility, right?»

A Right. |

0 And this property is on two sideé of a primary
highway, right?

A That's righk:

Q Is there any primary highway serving Reston at all?
A Well, right now, no. The access road --
0 In the sgtate system, the primary highway is the

intensive highway, isn't it?

A Well, negt or under the interstates.




_Q The‘subject‘property} 222,*has'primary service, and
the entire area of Reston has none; does it?

A At this point in time, ves.

Q "It has no primary highways?
A Yes, sir; that's correct.
Q Okay. Now, the fire service, you say, is adequate

for both. The police, you say, is the same; and the library'

that's in Reston is supposed to serve all of this area under

the master plan.

Now, Mr. Pammel, just wha£ is it about public
facilities, other than the fac£ that Reston is an innovative
idea which captures imagination, that has caused the staff to
favor Restoh over the subject property?

A I think Reston has been given a commitment, given a
commitment 10 years ago or 1l years ago, and this commitment
has been a continding commitment that Reston will develop as-
a new town.

Q You mean that Gulf-Reston has been told.that they
are going to be allowed to develop and that county facilities
are going to go in that direction, and all these landowners
that have been paying taxes have not got the same commitment?

A 'All I can say is that the planning for that area

recognized Reston l6ng before it recognized this particular .




previous Boards, and that was carried on up, and with each

subsequent revision of that plan, for the master plan for

area. There was a plan for Reston. It was approved by

Reston,-it has been repeated. So I think in terms of priority,
Réston obviously has been given the endorsement of thevBoard.
since dating back ﬁo"62 before any planning was ddne'in this
area.

Q Is that anywhere a written commitment?

A I think it's written in the sense that it is in the
actions of the Board which.is reflected on the minutes of the
Board.on the numerous occasions thatheston has been discussed.

0 Mr. Pammel, has there been any reflection in the
assessmeht of taxes that shows that C¥222 is in a discriminated
position as opposed to Reston?

MR. SYMANSKI: Objection,‘Your Honor. 1 don'ttthink
Mr. Pammel is qualified.

MR. HAZEL:A If he doesn't know, he can say so, Your
Honor. | |

" THE COURT:. He doesn't know.

THE WITNESS: I don't know.
BY MR. HAZEL:

0 You don't know of any tax bréak that has been given

to these people?
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A I really dbnft-knbw‘that'ﬁﬁdh-atiéll;ébout wﬁat the
assessments are, ér how theyfve béénutreated, or anything else.
MR. HAZEL: If Your Honor please, I would like at
this time to introduce the two.staff‘reports thé; have been
referred to as 377 and 378 as my.exhibits,'Ifguess C and D.
THE COURT;' All right, sir, they will be.received.
377 and 378 as C and D.
(The documents referred to were
marked Plaintiff's Exhibits C and
D and received in évidenge.)-
MR. HAZEL: I have no further Questions of this
witness.
THE COURT: Let's take abdut a five-minute recess at
this time.
MR. SYMANSKI: Your Honor, may wé approach the bench?
'THE COURT;m.All right, sir.
(Discussion off the record.)
(Short recess.)
THE COURT: All right, you may cross examine.
CROSS EXAMINATION
BY MR. SYMANSKI:
0 Mr ., Pamﬁel, you testifiéd that in the Clinch case the

staff report was favorable. Would YOu explaih, please, whether




you feel at this time that;tﬁat:Wasia,correct;report?

A No, I do not feel it was a correct report.
Q Why not?

A Well, I think one of the major considerations in that

area was extremely poor access that the staff overlooked. Therk

obviously the same school deficiencies affecting the Clinch
property that affect the property in consideration today.

‘ And these were major factors, elements ﬁhat the
staff simply overlooked in their review. .We took an assumption
and it was an incorrect assumption that the comprehensive plan
on its face was proper, it was correct,‘and it was the proper
time to go ahead and recommend approval of that application.
When in reality we should have recoghized that the area was
voidrof even the bhasic facilitieé to accommodete growth, and
we should have recommended a denial on that basis.alone.

Q With regards to zoning history of this area, other
than Clinch, isn't it true that_for_before this time, for about
five years, there had been no zoning -- referring to these,

I believe the last éoning was in '66, was it not?
| A Yes, '66.

Q So, in effect, wasn't Cliﬁch'in ﬁhis area the only

aberration in the iast five years up to this date?

MR. HAZEL: Pardon me. If Your Honor please, I don't
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understand the question. The only "abberation" of what? T
move that that question be struck —1‘

THE COURT: Restate your question, Mr. Symanski.
BY MR. SYMANSKI:

0 With regardé to the zonings.existing.in this area,
in the five years before this abrogation, were there any other
zonings by the Board of Supervisors which ihcreased the density
other than Clinch? |

A Other than -- no.

Q Now, I believe you testified that Qithin this area,
the comprehensive plan shows a medium density of a 2.5 density?

A 2.5, right,

Q Were there any differences that you know of between
this area which is not presently zoned and this area, this area
or this area? 1In other words, are the'sam;.questions involved
with possible appliﬁafions in these areas that are involved

in these two applications?

A The same questions or the same considerations?
Q The same consgiderations?
A Yes.

Q - So, would it be your opinion that the staff position
with regard to this whole area, with regards to development

applications for higher density -- would it bé’consistent?
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to correct errors you feel you've made?

' a primary highway? .
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A Yes.

0 Mr. Pammel, is it good planning policy to attempt

A Well, certainly, because we sure don't want to

compound mistakes that have been made. That's what we certainl

avoid trying to do. 1In this case, as I indicated, we recognize
that we made a mistake with Clinch, and we don't want to‘make
another one.

0 In the Clinch application, were the standards
involved with Section 3b—15 applicable to‘Ciinch?

A No. |

0 Now, I believe there_was'testimony that 228 is a
primary highway?

A Yes, 228 is a primary highway.b

0 Is it a primary highway now, or is it planned to be

A It's é primary highway by its route number'designa4
tion.

Q Are the facilities comparable with the plan with
regards to road facilities -- strike thét.' Are the roaa

facilities existing what they are planned to be?
A _No.

0 I think there also was some testimony with regardé to




the master plan for this area, policies that were set forth

as to what should-develop'first, what public facilities should
go where. Is that cofrect?' Are there policies in this

document?

A In the text; yes.
Q Is it unusual county-wide for the actual occurrences

to be behind with the master plans, say,that they Qould like
them to be? |

A You mean, we're constantly playing a catch-up qéme?

Q That's a good way of putting»it.. Yeé, tﬁat'S thc
gquestion.

A Yes.

0 If this is the case, is it gobd'blannind Lo .

' MR. HAZEL: Well, pardon me. I floﬁ"t auite ander-
stand.the question. What is your question? .Isvthis a case
where you --

’MR.'SYMANSKI: I'ﬁ asking whether;as avgénerai
proposition; are'wé up to par with what the policies and what
the plans,'at somegfime ih the past; have said we'shquld be ox
we want to be.

MR. HAZEL: I just think that's téb vaque.td be
answered. I don't understand the question.

THE COURT: Well, I'll allow.it.to'stand. I have
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had some trouble following iﬁ,:gut-l will ail6wlit to stand.
MR, HAZEL: All right, sir.
BY MR. SYMANSKI:

Q. If we are behind in provision of facilities, are
behind Qhac tﬁe plan says we should be,‘or what the plan in
looking into the future sayS'that we should be or would be, is
it gqod planning to compensate for our failure-tb keep up with
the plan? or should we go ahead and zone, in your Opiﬁion,
with regards to the-densities on fhe méster.plan?

MR. HAZEL: If Your Honor please, 1 don't.thinkvthat
that's a fair question, because there's one thing that could
also be done, and I think Mr..Pammel shouid ﬁalk‘about the
alternative. The coﬁnty should get busy and provide some of
these facilities instead of crying about they doh't»have them.

THE COURT: 1I'll let the question.stahd.

MR. HAZEL: All right, sir. |

THE WITNESS: wWell, obviously, if development is
qoing.to proceed in an area; then it should proceed-on the
basis thét public facilities are developed to coincide with
the demand as it_develops.

_As an examble) development within a giVen area, if
the road access is poor, eXtreﬁely poor , then there should be

some definitive plans to improve the accessibility of that
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lour resources there now.
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site so that it*ébiﬁ&ideswwith?tﬁé}needﬁZTﬁegpeople shoﬁld be
there at approximatély the same time that you have the improved
accessibility. The same thing wiﬁh schools.

THE COURT: But, ybu_haven'ﬁ done that for.the
Reston are:... That's an exception to what‘ioﬁ're saying?

THE WITNESS: We have problems in Reston right now.
Thoﬁgh, Your Honor, within the‘bond referenduh scheduled fqr

this June, if you will note there are a number of facilities

that are coming before the voters that are directly -- are i

located in the Reston area, that will serve. this area, and it's

one of our areas of greatest deficiencies.
If the issue is approved, the referendum, we will qot-

busy with the task at hand, and that is overcoming the prohlcm'

at Reston. But, we recognize it, and we're trying to allocate

THE COURT: All right, éir.-
BY MR. SYMANSKI:

Q There was some testimony about the library facilities
in this area. Did youvhave any pefsonal kﬁpwlédge'of'the
circumstancés of the libraries at this time, at the time of
this zoning.report, staff rebort?

A Well, we knéw of thé Resﬁon facilﬁty, but we also

knew that that facility; generally, would accommodate the growt}




that's taking place in the area, and we're talking about adding

more people. Therefore, we have to expand the public facilitie
and that was our question, the reason we raised the issue.

Q . Well, but the issue was raised as to whether it would

tax the library facilities. Did you have any personal

knowledge of the existing conditions? ' o

A No; other than just the facility itself, we knew

‘what was available; but. beyond that we didn't get into any -

depth.
0 You did know what facilities existed?
A We knew what facilities existed and which ones wore

|
available>to sérve the area, which we iﬁdicated in our reFOrt.i
It was our considered opinion that with the populgtion in théti
area, those faéilities were probably barely doinq Lhe jbby

and to add mofe pe0plevwithout additional facilities, that';
the question we_raised.

0 ‘There was also somé questiqn about the development
plan, and»what the recbmmendation of the étaff Qas based on.
Did the staff report show many deficienciés inrthe development
plan? The staff report that went to the Board of Supervisors
for this decision, did,thét sféff repo;t show deficiencies in
the plan? |

A Yes, it did.




0 Did it give an estimate of*Bbw]ményidefiéiencies?

Was it only a couple?

: A. Oh, no. There was a significant number. And, of
course, we undertook really two reviews. We undertook a review
of the original plan and provided the applicants with our |
comments. A revised development plan was resubmitted shdrtly’
before the hearing. |

We reviewed that and added an addendum‘to the étaff
report, in effect, saying they had overcome some of the
problems we had raised, but there were still a substantial

number of other deficiencies that should be addressed.

0 And that staff report went to the Board of Supervisor.

A Yes, it did. | |

Q I'd like to show you page 37 of the comprehensive
plan, a list of policies there; Would you briefly'summariie
what those policies are, and with regard.to each poliéy, state
whether this appliCaﬁion complied with that policy?

A The first one is to provide a suitable living envirop

ment for the present and future population of the planning
district.

Q ‘With regards to suitable living_énvironment?

A Well, I think that the planned-unit approach does

exactly that. It does provide a suitable living environment.




But, I think you. have to take environment also with the factor

of the services that are available, basic services, to the

N

community.' So you really doh't have a suitable living
environment unless you have all of the basic services there
available at youf disposal.

So I‘would‘have to say we were confronted with that
. problem and would havé to say you don't have a suitable living
environment unless alllthese faéilities can be plénned; and

in this case, we felt that there was sufficient deficiencies

no.

to say Establish a balanced community with the prdvision

of adequate employment and service faéilities - well,'of %
course, in this area there's limited gmployment iﬁ Hoerndon, é
and probably a greater degree of employment in Héston. -E
And after all,.Reston is a new town. it dqcs have (
that.featurer it is balanced. I£ does maximize the opportqﬁit{
of having peqple live and work in the same cdmmunity, which
incidentally is an éxpressed policy of the Boa:d,_which has .}
been stated at léast within the minutes on a number of occasiors.
They would like to have more employment in the county and
.more people liQing'and working withinAFairfax County; as
opposed to the present high percentage of commufer trips from
Fairfax County to Washington. |

That has many advantages. It does cut down on




pollution because your automobile trips are limited. And, agaip,

I point back to Reston. Reston will be a major work center ia
the future. It has an expansive employment qenter now wifh
a.qreat deal of R & D aevelopment énd other faciiities,'and
‘then the Geodetic Survey -- U.S. Coast & Geodetié -—1anywéy,
they will be -- a méjor Federal facility‘will be located in-
the area in.the future.

Q. How abouﬁ the service facilitie§ part of it?

The second-one;

A Oh, and service facilities. Well, okay, aqainfthe

service facilities, we're talking about, generally I guess,
the idea of providing basic'services to the community, to the i
residents. Not only education, police proteétion, Eiré pro-' v
tection, and the like, but also shopping facilities within
|| close proximity to the residents. |
As T said before, we have a basic level oftservices

here. It could be better in terms of the policé,_fire, library
and whatnot. Community and shopping facilities, I ﬁhiﬁk, are
readily available. 1I think there is, perhaps, in some reSpects
more adequate hére than other developments in the county.

0 Service facilities, you're saying, would include
things like fire protection, police -~ |

A Police protection, right.




‘and I think he just testified that fire protection is adequate

'for both places. Police is at basic level, and library is at

MR. HAZEL: He's already testifiea'at-leaSt once,

basic level.

THE COURT: I will allow him to proceed. You called
him as.your witness.
MR. HAZEL: All right, sir.

BY MR. SYMANSKI:

0 Does service facilities include those thiﬁgs?
A Yes.
Q0 Okay. How abéut the next standafd?
A .Provide housing to match the varied needs and income -

levels of the district's present and future residents, I
would say that this would probably be met with this‘applicétion.

Respect conservation}valués, including the preserva-
tionvof maﬁor stream valleys, open spacevareas, and the Potomac|
River shoreline. As this application, at least, relates‘tb.
Sugarlaﬁd RUn, we had some problems there, and wé stated that
in the deveIOpment plan comments; that we felt they weré
encroéching in certain areas into the streém valley.

So, that was ohe of the éreas, déficienéies, in the
deve10pmént plan that should be overcome.

Finally, to provide for orderly’dévelopment consistenk




with good land use practices and the availability of public

and semipublic facilities and amenities. Again, I guess this

is our area of major concern. Orderly development, and that ig

I think a sequential development following a logical pattern
that has been worked out in advance as to when, where.and_at
what time, as opposed to an at random hit—and-misé development
which the‘éounty has had in the past. \

0 Now, you testified, I believe, that this was in
conformance with the master plan on density?

A Yes.

Q . Would it be a fair statement, after reviewing these
po;icies, that it met some of these poiicies and did not
meet some of these policies?

A = Yes.

:Q There was also testimony about.provision of ldwéand—
moderate-income housing. Did the applicants get or did they‘
request bonuses under Fairfax County orainanée for the pro;
vision of these 1ow—ahd-moderate—income units?

A Yes, they did.

0 Well, isn't it true that they did get, or at least
applied for, extra units above what a normal appiication would

have because they were going to provide low-and-moderate housir

A Yes; of course, that taol or option was made

g?




specifically available to any developer Who undertook to

provide the housing, and to date, at least to my‘kﬁowledge,

almost every developer has made available that additional

‘density or has taken it.

0 At one point, I think before you were interrupted,
you started to talk about this in terms of vhether it was
what you conSidered'é‘leapfrog<type of development. Would you
expand upon fhat?

A Well, as I was starting to indicate,'I think that
there's a rather substantial area intervening between'Resﬁon
and Tysons Corner that is basically undeveloped. 1It's rural
and in most cases active agricultural uses. Some of it not
in an active producﬁive state; but nonetheless, not developéd
in an urbanized. pattern.

The leapfrog approach -- and I suppose'éomebody
could réally éay, well; Réston was leapfrogged,tbo, because
Reston did leap out beyond everything else and settled into
the quiet countryside of Fairfax County 10 years ago, or 11
yeérs ago.

But, there'have been other developments like
Greenbrier. Greenbrier was a leapfrog. Greenbrier jumped out
beyond all then-existing patterns or limits of urbanizedv

development and sat in the middle of the rural countryside of
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the county, and there we have a conventional sprawl-subdivision|

There are other examples throughout thé county, but
1 think the whole point I'm trying to illustrate is, again,
thfough this attempt to.ﬁry to program your growth in an
orderly fashion,.yoquant to do this in such a manner as the
growth takes some logical pattern and follows that patﬁerﬁ,
or that line, father than getting fragmented and disjointéd.-

Some of the development in this area, I think, refléq
a sort of a ieapfrogging. Perhaps that's a result of tﬁe
market demand, because land being more expéﬁsive éloser in,‘
the develoéer would prefer to go out where lahd'is cheaéer
and develop out there. But, at the samevtime,lés I indicated
earlier, it taxes the_county's ability then to extend.its
resources to provide facilities in these newly deveIOping
areas.

Reston is the exéeption because Wé have devoted our
energies to providing as beSt we can facilities to Reston,
recognizing that it was something different'and:uniqﬁe.

0 I believe Mr. Hazel referred to the bﬁdget. On
page B—7;.under column 3;.fisca1 year,_197l;“and céiuhn 8,
fiscal yeaf; 1972, apptoved. 'Did.the figures go ué or dowh
under pélice?

A The figures went up.

"




- v Q Can you state approximately how much?

A .$5,500,000 to $6,700,000, about $1,200,000.

Q - All right. Under fire, number 92; did it go up or
down? |

A From $4,olo,obo_to $5,300,000, so that's about
$1,200,000 ;lso.

Q Okay. Page C-5, under '71 and '72, total disbursements
of the approved fiscal plans, under library; did. they go up or
down? | |

A | They went up.

0 | Page C-7, 197l.and 1972, under transfers in, under
the schoolé, the money from Fairf&x Counfy as opposed to, I
believe, the money from State and Federal; did it go up 6r
down? |

A It went up.

0 Mr. Pammel, if a certain amount or limited amount of
public facilities are built or added each year, who.or-what"
body makes the decision of where public faciliﬁies will.go?v

A .well, the Board of Sgpervisors has the direct
responsibility in terms of the budget, of course, and the
allocation of resources or funds to make these facilities

available. But, ingsofar as what, when, where and how, the

schools, in example, the school board devélops its package and.'




' decision of which to grant and which to deny?

submits it to the county, as they have in the bond issue, and

indicates that this is the plan that they would like to present]
to the voter, the bond referendum, and then the final decision

on that, of course, the referendum, is the citizens of the

¢
®

county,
0 Well, if there are several zoning applications, all
of which, I guess we can assume, are going to put some burden

or have some effect on public facilities, who makes the

A The Board. of Supervisors.
MR. SYMANSKI: No further questions.
REDIRECT EXAMINATION

BY MR. HAZEL:

0 Mr. Pammel, you said that Clinch was a mistake as
far as the staff réport. The staff aléo believes it's a
mistake to leave it RE-1l, doesn't it?

A Yes.

o] Why is it then not a mistake to leave the subjéct
property RE-~1? What you‘re really saying, is it not, that the
subject property would be a miétaké if it was left RE-1?

A I don't think we said that.

0 Is it a mistake to leave the subject property RE-1?
A No. I don't think it's a mistake to leave it RE-1,

right now.
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-— the staff recommendation was in faVo: cf half acre, RE-0.5.

184

0 Well, Mr. fammel, let's look at Clincﬁ. You had a
unique opportunity in Clinch, because about two weeks after
the zoning applicaﬁion was granted in Decembef theJmattér was
referred back to the staff, and the staff Qas given an
opportunity to reétify its report.

.\ 'fhat 's corr'eét .

o) Now, what did thevstaff recommend? I show you the -
staff report in C-399, and I wbuld ask you to read the staff
recommendation., |

A~ The staff recommendation -- I don't have to read it

0 The Board of Supervisors, on its own motibn,'ésked
to zone iﬁ to oné acre, right? |

A That's correct.

0 And the staff, under your direction, asked that that
be denied. Now, at that point you, in effect, said that

one acre was improper for Clinch?

A That's correct.

Q And you recommended half acre?

A ‘That's correct.

Q vNow, why would not the same reasoning apply to C-222?
A = As far as our position, basicaliy, there we fel£ that

the Clinch property in half the density that had been granted




|
|
|
|
|

‘two. And, we felt that the one acre, in terms of a zoning

before, which is RE-0.5 -- it's what I would call low density,
one of the lowédensityuresidential categories, that it was
located with Reston on one side and the town of Herndon, which

had half-acre zoning, on the other side. It was between the

category, was net really appropriate.

0 All riget,er. Pammel. ' This isilocated between
400 acres of R—12.5;. Oﬁ the’west, adjacent to a part of this
property, is a PDH-4 in Loudoun, Sterling Perk; andvon the

north is a primary artery with a shoppingvarea. ~What is the

appropriate denSiﬁy for,ﬁhis if it's not PDH-3?
A Well, theAprdperty;_itself; 1 don't“bel;eve_abﬁts; ;
Sterling Park. | .
0 How abeut the.12,5”here thaﬁ.it abuts?

A 12,5, this is true on the south. . But again, now,

.-

taking the policy'plens that are in the report, it wquld foliow
at least in legic, if.deveIOpment:Qere appropriaeeAnew’that
there should be ‘a phasing-down from the mofe inﬁense development
outward. | C
0 3You mean you weht'teIChenge the‘masﬁer blan ehatVWas‘
adopted'IS months‘befOre this case was ﬁeard?
A No. That'mester plan Says an’oyeral; densiﬁy -

Q Let's correct that. Leok at the-population numbers
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for neighborhoodvs,‘and tell me what.the nuﬁber of people that
are suppoéed td_liﬁe in that neighbofﬁood_are?‘

A '5,500 people. |

Q It doesn't say downward. It says 5,500.

A That's;thé toﬁal population.

Q All right}. And”to gét the total p0puiétion, 5,500,
this is 12,5 zoning; isn'f it?

A I would say that you could have that zonéd 12.5
with the rest of the property zoned‘lZ;S in the area or some
combination ﬁhereof('and you would réach £he pOpulatiqn that
that plan says. |

Q Now, Mr. Pammel, is it consistent or_is it not
consisfent fpr you té come back, when you weré correcting your
alleged mistake, and say that this should be half acre and
this still should be RE-1?

A I think ﬁhere is some consistency thefe in that eveﬁ-
though we've recommended half acre in that one case, which is
in an area that I admit is probébly, probably should ﬁét_be
sﬁbject to any;development at this point in time, that héif
acre more nearly represented the zoning patterns or a compati—

bility with the zoning patterns that were in existence at the

‘time or would have developed in the very near future with

Reston.




MR. HAZEL: If Your Honor.please} I'd like to offer

¢~399, which is the supplementary staff report correcting the
earlier mistake.
THE'COURT: All right, sir. . It will ke received as
Plaintiff's Exhibit E.
(The document referred to w&s
marked Plaihtiff's‘Exhibit L
and was received in evidence.)
BY MR. HAZEL:

Q Now, Mr. Pammel, you talked about deficiencies in thdg
development pian. And, as I uhaefstand it, one series‘of
deficiéncies were corrected?

A That's correct.

0 | When the development pian came té the.county, was
the stéff represented by Mr. Knowlton?:

A I believe so.

Q He represeﬁted that there were nine deficiencies
still listed. Let ﬁe ask you if you would read Mr. Knleton's
comments from page 62 of the transcriptvfrom the Board hearing
regarding the development plaﬁ, | |

A (Reading)"—“that there areva total of nine things
listed in the staff'feport which have not completely been

resolved and for this reason we feel that since a PDH developmd

nt
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plan, oﬁce adopted, is the gquiding force for the people who
work with ﬁhoSe plans, thatrit is not in a position at this
time to bé adOpted and, therefore, our recommendation islthat
the development p1an not be approved."

Q All right. -That doesn't say‘that the whole zoning
was not to be apprqvéa becaﬁse of that, does it? |

A‘ No.

0 | Now; Mr. Pammel, you-éent_the developer a list of
these matters; and it contains on tﬁe date of October 18th --
would you read the devélopment plan summary that was sent toi
the deveidper?

A (Reading) "Many of the abOvevdeficiencies can be
solved with the submission of additional information which is
self-explanatory. The general staff qonsensus-is that the
plan in_its present state should nét be apﬁrerd by.the.Board.
A residential redesign will be necessary to overcome the
deficiéncies noted above."

0 Mr. Pammel, in fact, you didn't have ahy reél questid
that the staff anticipated.thaf anv of.the deficiencies
involved would be corrected in working furthér with the staff;
Isn't that the way it was?

| A That's correét, ves.

0 So, again, this staff recommendation was not denied

n,




because of the development plan problem, was it?

MR, SYMANSKI: Objection, Your Honor;
THE COURT: Objection denied.
MR. HAZEL: The answer was, "no."

BY MR. HAZEL:

Q . Now, Mr. Pammel, we spent a couple of hours on it,

and I don't mean to appear redundant, but.;ou_have now gone
back in connection with the policies of'thg Upper Potomac
Plan and talked about public facilities as;a pfoblem, and yet
you say that the basic facilities, fire, pbliée and library,
are adequate. You say that the sewerhprob?em is identical.
The same sewer—éin fact, the sewer th;t ée;ves Reston runs
through a pipe that goes'thrdugh‘the subjeét property, and it';
a 37-inch trunk. You'heard the testimony foday that sewer
was adequate to service this requiremént i; Octoberf

| The same water main that serves_?eston‘serves this
prOperty. And you heardltestimOny from thé Water Authority
‘that water service was adequate. You havgibeen in thé court
all day.» You heard testimony from the Schéol Board that the
same numbers problem applied to.the échool; in Reston as apply
hefe. | U

i

Those are the basic services, at-least, unless you

want to name some more. Can you give the Court any definition
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of inadequacy based on anything more than justvplain sort of
intuitive statement of the staff that.they don't think it's
adequate to serve this site?

A Well; you made the statement that I had said thét
certain services Qere'adequate. I questidhed myself_the
adequacy of librafiés. I still'feel'that there is a question
there.

I said police .services are basic. They could be
better. Certainly with respect to the higﬁways -

Q Let's answer the ones I'm talkinag about, then we'll
talk aboﬁt highways. |

A '.You';e talking about services.

Q I thought your testimony was thafvthe subjeét pro?ert_
wés better served by highﬁays,than the Reston application?

A In terﬁs of é:oximity to the major»highway, right now
that provides service to this area, Rbﬁte 5, yes;1that property
is in a better location because it is just a short disﬁdnce
to Route 7. But, I make the point that the improvements are
not theré today; although the right~of—way'is theré,the improve
ments are not there, nor is that facility Scheduled to. be
improved  --

Q . So it's six-tenths of a mile‘froy the north end of

the property out;tol7 that's your problem?




A That problem, as well as the problem of gettiﬁg

from the property south --
Q At this point, south has been improved into ilerndon,

has it. not?

A That has been improved from the town limits and
down for -- not all the way in, no.
0 Do you have any numbers as to carrying capacity on-

the road as it now stands?

A As it now stands, the carrying capacity?
0 Yes,
A I'd say that its carrying capacity is probably in

the neighborhood of 600 cars per lane per hour.

Q And do you knoﬁ what thg traffic count was on that
road?-

A I have no ideayﬁhat it is.

0 Now, Mr. Pammel, how do you get from these propertied

- what;s your access to the two properties in Reston.you're
talking about zoning? |

A Well, there is an internal circulation system througl
Reston. There's Lawyers Road on the south.

0 Ié-Lawyers Road adequate to get anywhere else in the
coﬁnty? |

A Well, at this point in time, Lawyers Road is. a




Reston, and the planning for roads from the subject tract is on

facility that's planned for improvement, but within ReSton,

it's not.

0 Is there any difference in the planning up here?
The planning of 228 is on an expedited_basis,éompared to
Lawyers Road, isn't it? |

A That has gxeater priority.

Q0  Right. There's no present facility roads out of

a priority basis; the Reston is not. is that correct?

A With one exception. ‘Huntéf Mill_Rdad has a higher
priority than 228 and willlbe something.that‘will.be_dOne in
the very near future.

0 = And where did it get its higher priority?

A Well, it was'assigned to it. Of course,.the Béard
was quité interested in geﬁting it done.

0 And what is Hunter Mill Road to be widened to?

A It will be a two-lane rural facility.
»Q‘ - Carrying how many cars when it's improved?
A - With site distance and other factors, it will

probably Carry somewhere in the neighborhood of 1,000 cars
per lane per hour, 800 to 1,000.
Q Do you know whether any more than 600 cars per hour

is necessary for the subject application?




A That, coupled with the other traffic in the area,

we_would have to'ﬁake an analysis. I really couldn't tell you
at this point.

Q So reallybyou don't even have an analysis of tﬁa;..
When the staff said that is aﬁ inadequaCy:in the traffic, you'
didn't have any'analysis.on thch to base it, did you?

A We did not take the traffic counts for fhe'aréa and
add the additional traffic to it.

Q Okay. SO;YOu aidn‘t have an analysié on traffic,
and the foad will handle 600 vehicies an héur;'the 1ibrary[
| it is yoﬁr feeling that it is an inadequacy?

A That is correct.

g0 Police and fire, you belieVe,-are adequate? - For
what you.call basié services? |

A Basic services.

0 "It's the same sewer and the same‘wéter, and it's the

same school situation?

A Yes.

o) Now, What'other evidénce’do.you have of deficient
facilities? |

A | I ‘think we've covered allkof thap.'

0 But you offer nothing else to justify your statements

both in the staff report and a few minutes.ago, that somehow

4




facilities are not adequate to this tract? Am I correct?

A I'm saying we have a question with facilities, and
the basic question that we have, again, it's this point{ if
yOg encourage developmént ——_and.you do through the zoning
process -~ it is not :estricted to this parcei. Other parcels
will soon follow; And.is the county prepared? It's not really
our guestion, It's the question of the Board of Supervisors.
Are we prepared, theh, to start expénding substantial sums éf.
money in these areas for public facilitieé that will‘be |

needed? 1It's not a question of what's there today. TIt's the

additional facilities that will be required by virtue of growth.

Q So now you introduce another element. The facilitieg
today are okay for C-222, but what you're really worried abbut
is if you zone that, then you may have to zone this, and you
won't have those'facilities? |

A | I'm saying that the facilities ih the area today
probébly are adequate for what is in the area today. WNow, if
vou add 222 with approximately 1,000 units,'yoﬁ have the |
population, then wé're going to need more public facilities.
That is going to generate --

Q ° Mr. Pammel, isn't it a function of Government to

provide those facilities when they're needed by their taxpayerg?

A Certainly, and I would agree it's the function of

?
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Government to provide certain basic facilities for its popula-
tion, but again we come back to the guestion ofvwhén and under
what circumstances. You just simply can't go indefinitely |
£rying to provide services that it's imposSible to. do, unléss
you get some organization into the program:

0 I suppose we could punch that message out every time

'we get to the question and are asked what services are missing,

because you haven't told us any that are missing.

A No. I'm saying at this'poiﬁt in time the services

are probably basic and serve the needs of the people, but if vou

start adding development, then you have to:provide additional

facilities and services. Now, where are we going to get the.

funds?
' Q Is that a function of Government?
A Well, that's a function of the Government, and the

Board has.épokén. The Board éaid: we areﬂ‘t ready to pro;ide
additiénal facilitieé_in this area for additional population
atlﬁhis point in time. | |

Q So you keep the‘pbpulation out df this area, £hat's_
YOur conclusion?, | |

A Again, I think what the‘staff saéd, and‘I think as
our position, there has‘got>to be somg,logécal phasing or

timing of development throughout the county, so we can in a
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3
proper manner, and one which is a logical manner} provide the'
resources necessary to serve the people.

0 So you're going to keep people ffom occupying this
area of the county because you.don't want £o provide the
facilities there.v Is that the problem? |

MR. SYMANSKI: Objection, Your Honof, as to what he
wants to pfovide.

THE COURT: I would have to agree with that. Sustain

the objection.

|| BY MR. HAZEL:

Q Now, Mr. Pammel, you said, if I Qnderstand, part of
the 1eapffog situation was.becéuse“the,areé betweeﬁ_Resfon énd
Tysons was not devel@ped yet. -

A Scattered.

Q Néw, Mr. Pammel, it is a basic cénceptAdf Fairfax
County policy and has been for years, and it'is shown in part
on this map, that the whole Difficult Run Qalley.up to Pender
femain a green space at one-and-two-unit dénsity; is it not?

The Difficult Run Valley Park.

A. Not at one and two. One and two acre.
Q One and two acre, pardon me. T
A One-and-two~-acre density.

Q Let me be very clear so that we understand it. The




county did not run a sewer line up Difficult Run for the

express purpose of keeping the Difficult valley in one-and-two-

acre density, isn't that correct?

A  That's correcﬁ.

Q Then I completely don't undefstand. Would you relatd
that policy of the.county with your allegation thatbbecause
this area is not developing, it's leapfrogging?

A What I was trying to point out isbthat we've had
deveiopﬁent that meved.out Route 50 beyond the limits_of the
then developed area.

0 | We'll get to Route 50 in'just a minute, Mr. Pammel.
What ‘I'm asking you, is it net correct that the lack of
development in the Difficult Run valley is the result of an
express county policy and not the leapffeg?‘ |

A  ' In this case, yes, definite policy.

0  So you would withdraw your statement that your
allegetion ofvleapffogging is proven by the development not
occurring in Difficult Run?

A That's one policy that obviouely there's no leap-
frogging involved,,but there are other_areas where leapfrogaing
hae deﬁeloped.

Q'.f Leﬁ's_taik about Greenbrier. Was Greenbrier zoned

in accordance with the master'plan?




A Frankly, I can't answer that, whether it was or

wasn't.

0 In fact, Mr. Pammel, what vou're saying isrthat
anytime development moves in accord with the master pién, it's
ieépfrogging if i; hasn't moved out from'the beltway; isn't |
that what yoﬁ're trYing to say?

A Well, I guess really what I'd have tovsay ié maybe
some of our plans, because of the lack éf some sort of a £iminq
or orderly deveiopment schedule, have really éncouraqed
leapfrogéiﬁg, promoted it.

‘Qj 'So ‘in this case you're promoting leapfrogging by
the Upper Potomac Plan, aren't you? |

A - I would have to agree with that statement.

0 That's exéctly.what you anticipated here was to
leapfrég the urban density out to this intersection and leave
this area in between Reston and Tysons as low density green
space, ish't that correct?

A ‘That simply was becauéé of a lack of furtﬁer policy

clarification as to the when and where.

o} Don't tell me about the further policy clarification;

the whole policy, no matter when it happens, is designed to
move an urban density area out in this vicinity, rather than

having everything from Vienna west developed in small lots.




A That's the policy as expressed.

Q . Sé what is-happening_here in this applicatioﬁ is
exactly in accord with that policy, isn't it?

A Yes, as it's set forth in the plan.

Q And if that is leapfrogging, it was a deliberate
policy to encouraéé lea?frogging, wasn't it?

A No. I don't think it was a deliberate poliéy. 1

think it was an oversight.

0 You mean the Difficult Run valley proposal is an
oversight?
A Not that part of it; but I think the fact that the

Upper Potomac Plan without any thought given to, again, the

. they o s
question of when,did exactly that, without realizing what they
were doing they had leapfrogging.

Q I see. Bﬁt, if that's what happened, it's exactly

what the plan called for?

A Yes.

0 The answer is, "yes"?

A Yes, that;s the truth.

Q Now, Greenbrier. Where is Greenbrier? Down on

Route 50, west of Pender, right?
A Yes.

0 And you don't know whether that was zoned in accord




with the master plan or not? : g

A Well, I'm not sure at what point%in time the master
plan was developed. It was developed, aqain, during the‘mid—
or-early-sixties. B ;

Q Could that;have been zoned in deéogation of the
master plan and not in accord with it? i

A It could ﬁaﬁe been. As I say, I?m not that fahiiiar
as to wheh that develépment was approved. % |

O - So, :eally, that whole Gréenbrie? mentioned is
irrelevant and unsubstantiated as it relat%s to the subject
case? . :

A Weil, it was a typical_caée of léapfrog. .Whatever

circumstances it occurred, it occurred.

Q What relation does it have to C-222.

‘A None; other than to illustrate that it was a leapfrogi.
o} Now, the other thing that you said is Greenbrier

jumped out there, and now xQW”HQQé{gonVentiOnal sprawl. Now,

Mr. Pammel, the county's answer to convént@bnal sprawl was the
. . {

3
.

PDH, wasn't it?

A That's correct. ]

Q  So that, in effect, we're in aééo;d with the master
plan, and we're trying to establish a PDH that was £he county's

i

answer to urban sprawl in the subject case. The answer is"yes,




isn't it? . » o _ . g

s
k

A Yes, that's correct.

0 So} agaln, you 're saying that mhat this anpllcant

)

has tried to do was in response to a county DOlle to precludn

what has beed'referred to as urban sprawl,$1sn t that correct?

.
! L . ¢
| X v §

A -That's correct.

0 Now, Mr. Pammel, with feferénce o this area, and

[E L (!f'....-\-,.., e ke

putting a51de the prejudlce in favor of Qeston between a

3 ‘
developed community of long history, Herndon, with shopping
facilities and high school, on a primary road leading out to

i
! . : %

the main artery two miles away with a shopéing‘facility there, .
what is illoéical about the pattern of devéloPment that woula
allow this.pgoperty‘to dévelop now? : .; |
You.said thét growth needs to take a logical pattexn.
I'm asking you in response to that question, What is illogical
{ ’

about this p%operty now developing? t

i

A Whét~is iilogical? §
e a nght | %
A I just don t frankly think that thls is the time
that we shou{d be -- and 1 thlnk the Boardvhas expreséed that -

| 1

that qrowth ?e encouraged in some of the rFmote portions of thel

county. Although this 1s close to two centers, which I admit,
|
and on a prlmary hlghway, at least until the Board has had an

i
'
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opportunity to look at its whole fiscal picture --

0 Okay. That's appareﬁtly your anéwer, but I'm asking
you as a land planner, what is illogical? Let's not talk abouy

the Board. You said it would take a logical pattern, and I'm

asking you is there anything illogical about this property now

developing?
A | NOQ?
Q :-No&.
A Weil, again, I have grave diffic@lties with the issue

of timing.f i‘can't’say‘that for sometime in thg future that
this fOrm,ofidevelopment in this locationrwouldn't be appropria
but right no& -- and I have to look at thié not only from the
standpoint of a staff member, but myself;'in taking a ﬁosition,-
encouraging development, when I know and know full well that
there is going to be a very>diffi¢uit problem encountered in
providing Ce%tain basic services; schools as an exémple, to
these people.

0] Now, Mr. Pammel,.in essentially ‘every zoning case for
the last two years, the staff has made the?same argument except
here in the Reston caée, that it's prematufe. You've méde it
in 52 cases;lin the Pohick; vyou've made it;in this case. Where
in this éounﬁy do you think, as the head m;n of the staff zonin;

process, small-lot development should be available for the

homeowner?




A Today?

0 Today. Where are you zoning'it in this county today?

A Well, now wait a minute. I'm not doing it. I can
tell you where we're recommending it.

Q  Where are yoﬁ'recommending small-lot developmént?

A  Not too long ago the staff recommended, again, anothgr

-piece immediately adjacent to Reston.

Q0  How large was that?
A 100-some-odd acres.
0 For half-acre development, right?

A, Or R-17.
Q  R-17 and half acre.
And the'price of the homes on that was anticipated. f
to be $60,000 and up, wasn't it? |
A I believe it was in that raﬁge,’right.
Q ~ - Has the staff zoned or recommended zoning, pardon me,
recommended zoning in the last 18 months for any single—family

development.of the 12,5 category =--.

A Or less, ves.

Q Or less -- no. Let's ﬁalkvabout single family
first. |

A In the Pohick =--

Q 12.5, single-family developmeht -
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|tions. I mean, if we hadn't made recommendations for a number q
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A I mean, when you say_single—family, we consider town
houses to be single family.

Q Well, it seems to me the last five cases I've'had,
yeu said they were'mﬁltiffamily. Let's talk abeut detached-
single family on‘12.5 ioning; | |

A Okay. Let;s back up, I believe that our recommenda-
tion on 313 -- and you had a cempanion case -~ at Twinbrook and
Braddock, we fecommended C~D, town houses and 12.5,. AndAI
think we have recommended other 12.5 applications in the Pohickl.

0 Those twovcases wefe approximately 300 single~fémily
detached units, Wereh't'they?

” A | Well, you.asked me if we had made,recpﬁmendations,

and we have,

0 I'm aSking'you.—- 300 of them. WNow, what other
single-family-detached units can you remember the staff
recommending in‘tﬁe last 18 months?

A In Reston, we did. Quite a few of them in Reston.

Q  In Reston. | | |

A That's right.

0 ~ Other than in Reston, have you recommended any?

A I know we have in Pohick; I'd have to go bhack and

look at the individual cases, but I know we have made recommendd
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zonings, we might not be sitting here today. Because I know

-ve have, and I know that's been the basiz contention that the

staff recommendation was in favor, and the Board rejected the

proposals.

0 All right. Let me ask you the other side of it. How

many zonings have been granted in the last two vears for
‘single-fanily-detached zoning at 12.5 and R-17 dénsities?

A I can say ovér thé past year there have not been a
large, significanf number, although there were some.

0 Two or three?

A There was 100-acre tract, and plus, in Burke that waj

approved by the.Board for 12.5 and town houses:

0 Woﬁld you say that 300 acres Qould cover 1it?

A "No. I think it's been more than 300.

Q  400? Not over 400, right?

.A I'd have to say in the range of»509 acres.

Q Now, that's approximately 1,500 homes have been
zoned in the last 18 months, is it?

A 15 months.

Q 15 months. My final question will be regarding this

léapfrogginq. If I understand you.correctly, you're saying
that to the extent the subject development is leapfrogging,

is exactly what the plan suggested?

it




.  'THE COURT: I believe we've been down thiS'rQad befor
Mr. Hazel. I hate to call your hand on it, but I thihk as a
mattér of fact you'fe being redundant. |

MR. HAZEL: I have no further questions, and I
apologiZe. | |
'THE'WITNESSQI Might I add oﬁe thing? You asked me

a question. I have since thought of two other additional

tracts that the staff did recommend for substantial development.

We recommeﬁded for thé‘400-plds—acre La;win'trécﬁ.. A combinati
of'12.5, town_houses, shopping.and apartﬁenté; That-wés.a PDH.
We recommended for that.
‘We recommeﬁded for slightly oVer 100 acres on the
|| Wills &VanMeter tract in.the'Pohick for R-12.5.
V  MR. ﬁAZELé .At what density wa§‘the'Larwin'tract?_
THE WITNESS: PDH-2.5. | -
MR. HAZED;' On how many acres?
»TﬁE WITNESS: A little over 400.‘ 430, I beliéve;
MR. HAZEL: 1 have no fﬁrther‘questiohs}of this
witneés. | . | ‘
RECROSS EXAMINATION
BY MR. SfMANSKIé | |
| 0 '  Mr. Pammel, 228 in generaily referred.to.gs alﬁrimary

highway. Can I refer you.to page 30 of the blan, and would you

e,

[
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read the first two sentences of the first full paragraph?
A~ (Reading) "A review of the facts gathered indicates

that this existing network provides a reasonable level of land

‘access based on today's needs; and, generally, carrying

capacity is adequate for today's tra€fic voiumesf llowever,
traffic service is miniméi in terms of‘safety ahd-efficiency.“

Q_  Thank yog; 'There.was testiﬁony earlier;‘was ﬁhere
not, from Mr.vHéndrickson that this.road was not in-thé V.D.H
l0-year plan? | o

‘A That's correct.

used in. some of the zoning cases here. Would you give a Dbrief

definition of holding poSitioh and your opinion of whether

'RE-1, in the circumstances of this'case; is a holding vosition?

' ) !
A Well, first of all, this particular term has occurred

in several cases, and they were situations where the Board was

really conétrained because of the situation thatbiﬁ was under'
or the_diieétive it was under, and that is to hear'zbnigg céses
as expeditiously as pdSsible because a numbé: of them hgd been
on file fof a number:of‘years.ana to take-an action.

| The Board was constrained to take that action in
instances where it reélly was not prepared to take an acﬁion:

because it was in the process or the staff was in the process o

|

Q' Now, the term "holding position," I thiak has been ' |




|| developing policy sﬁatements and plans for some of fheseiareas.
‘Those'plahs were probably forthcomieg in the‘very near future{
'But, again, the Board was not in a positien to defe#'an
epplicetion. It‘had to take an action. '55 it teok an~aetion
‘to deny basicelly on the pfemise that this was a holding ection
that ehey recognized.that_fhere.was some higher use te the
_preperty, but that could not be determined at that poihe in
time.

vand, of course, what foilows.is the preparetion of

the plan or bringing -4_

' THE COURT: Does that have anv application in this

THE WITNESS: We have several. Now, this one, we
don't consider this case, this application, to be in a holding

t

situation.

THE COURT: I don't see where it's pertinent. Let's
‘move on. I don't see where that is pertinent to this case. .
Any other_questions?A |

| MR. SYMANSKI#V Well, forvthe recerd;eYour Hoﬁor, may

I ask him -- | | |

THE COURT: You ﬁay-proffer wheni—-

MR. SYMANSKI: -- vyes or no,-Whether he would refer

to this RE-1 --
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THE COURT:_ If you want to put something on the

record after he is off the stand, vou may do so. But at this

time, 1et-svmo§e on-With'further questions; 
BY MR. sfMANSKI: |
0 These applications down in Reston, dé you hapnor Lo
know what_the.éppiiéationvis for?  What zoping éétagefy?
A  The ones in Reston are fof 2P
.Q - Is RPC undey BOwlﬁlrmquirement?
Tt's z;‘.u:cp'oncm':‘.l _ 17.;0 “he.  teoao i.:.s..x.azv'i, ’ apply the

fmrn 4 T . " T P P, o as g e L
Il Rastor ALY ARG Y B L Ber O Giiled

I
el

Soshan hs dob oanolher
THE : T4 s PO and P are the oo
under 30¥i5! and we app. st . ﬂﬁ:?un,
BY.MR. sYMANsAx:
| 0 - Mr; Pammel,,afe tﬁere any,other-ioninq appiigaticns
in this are which are 'in litiqation,*in the prqceés}oﬁ li£iqa4
tion? ;'

A . There are two.
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Q Do you know approximately where they are? =

A Well, there's one which is on the ndrth side of
_Route—7;—betweer thé Loudoun County line and Georgetown Pike ox

e

Dranesville; and the other one is generally;right at that
particular érea of_Dranesville, which.is; I beliéve; at
Reston Avenue and Route 7;
Q On the verbétim, page 33, there's a statement by

Mr. Cochran thét --

'MR. HAZEL: Your Honor, I think all this is beyond
the redirect. ‘I don't know what this has got to do with it.

" THE COURT§ I'm not sure. Where is this pertinent,
Mr. Symanski? Ivdon't mean to cut you off, but you've got
‘another witness you want to put on before 5:00 o'clock.

_”MR. SYMANSKI: Well, I just quickly want to‘shéw
there is another appliéation here that also placeé demaﬂds 6n
the public fadiiities in the area. vThis is not an isolated
casé, Your Honor. o |

THE COURT: Well, I think the Court could almost

take judicial notice that there'is:going to be other'applicatio
to follow this one, and this one and that one.
MR. SYMANSKI: Well, there are other applications

right now according to testimony.

- THE COURT: Oh, ves, I would suspect'thére would be




other applications that are now pending, I_GOn't knowlthat to
be a fact but I assume from what's been testlfled that there:
are other applicatlons, and I assume that they are on the way
up to this Court. It seems to me we've got an.awful lot of

these cases.

MR. SYMANSKI: Okay.

THE COURT: You may step down, Mr. Pammel.

(Witness steps asidel)

THE COURT: Let's call your witness, Mr. Svmanshi.

MR. SYMANSKI: Mr. Perry.

. Whereupon,
ROBERT PERRY

having bheen duly sworn, was axamined and testified wpnn bi

‘oath as follows: :
o ' DIRECT BXAMINATION

‘BY MRa'SYMANSKI:

Q = Would you state vour name and addross, p]ﬂ1~~7
A Robert R;Q

Perry. 814 villa. Rldge Road Falls Chuxcn,

Virginia;

0 Would you glve a brief descrlption of your eduvatlon°
A I've got a B S. deqree 1n Sanltary En01neer1na,
from Penn State Unlver51ty and a M.S. deqree 1n C1v11 Engine erl
with a major'in.Sanitary from Pu;due Unlve:s;ty,. |

Q Sanitary4ehgineer with work experience and expertise

No further questions. | -

na,




at Blue Plains?

MR;VHAZEL: So stipulated.
- THE COURT: All right, sir. Let's'procéed;,
BY MR. SYMANSKI: |
9 Now, in.1970 and '71, what wés the designed'capacity
or designed capability at Blﬁe Plain#?
o MR. HAZEL: If Your Honor please, before this witness

testifies at all, I would like to interpose an objection; in

|| that the county staff member haS-alreadybteStified that sewer

was available on the date of the zoning app1ication énd that

sewer is now ih the county policy available.on an allocation
basis wifh thé whole rest of the north of the county.

Now, I don't see any way tha£ ﬁhis witness can either
add or detract from tha£ present state of cbunty policy, and
any effort that he makes to do that, I would object to.

.THE COURT: Well, is thefe.anything’in these re?orts
that would support yoﬁr position; Mr;vSymanski} as Ivunderf
stand it;ﬁto the effect that the sewer capaéity was not availa-
ble on an allocation basis? | |

MR, SYMANSKI: Your Honor, I think, as I stated
before -- : |

THE COURT: Is this going to be borne out by the

minutes, and the récords, and so forth, that'was before the -




Board of Supervisors?

MR. SYMANSKI: Ybur Honér, the staff report calls
’sewer intp question. The PDH.cateQOry has a-special f;'Section'
30-15,“Which refers to public facilities;v I‘ﬁ not sayinq.that
this is:the only thing fhey made their deciéion on.

THE.COURT:ASCan ?ou.shbw that that was onezdf the
ma’jor faétors that the‘Board‘waived in considéring this? -

MR. SYMANSKI: Your Honor,uI'seriousiy doﬁit think I
have to. |

'THE COURT: I know you don't. I think this, and T'1l

vstéte this for thisvreéord: it seems.tb me we get an awful | E
lot of these éaseé up here, and I thinkzﬁhat you as their_ o
counséior'were put in an untenable positidn,-becausé_you'Ve i
. ‘ . S |
got to sc;ounge.around-ahd dig up téchnical‘defenseS.té try i
|l and put:thgm into this record in order to supp6rt the vefdict,é
the decisions of the Board. | N
~ What I wént'to know, and I'think.iou'Ve.already had
a witness testify that the-main thrust for the denial of this
applicaﬁion was whaf(théy‘call premature zdﬁing, orvwhateﬁer
thét.meéns; »I dqh't;know what it meansf’éithér, but we'll
get_to.that. Is hisvteStimény going fo SUppért that basis?

MR. SYMANSKI: DPremature?

THE COURT:_'Premature.‘;IjunderStood the thrust of
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the denial and the position of thé Board, according to Mr.
Pammel, was it was premature.

"MR. SYMANSKI: Certainly, it would.

THE COURT: All :igﬁt,‘sir} 1et's'prdceed5

BY MR.  SYMANSKI: |
N In 1970 a'.n::‘.l '7), what was l;.h,é derigned C’*
capahility of the Dlue PJa:i.n‘s';t:).".lnm: in zm.;,ii'zr_: or milloog e

‘por daw?

n Ty bundvad forbse @l Llioe

£3 What werse Phe arvbged

A May T rafar to my notos?

ok ef 1972, the ovorsao daily flow to Eho

il v b it PR 1o gallong
% A% B E I RV 8 £ Plewe oo th ot :

L hundred olgbty-foun pov dayy gl n
Netoher of 71, tbalaverase dnily Fiow owas Lwo. husadresd ninety

one mi ].I ic‘)h aqallens per day,
0 _Now, as I see it, these flaws wca:rr; ver t.h'rr- ds_t.f';i(_.l'!"’-"fd.;\_v
capaci".:t._y_('of the plzint.
7& : Yes, tﬁey were.

MR. HAZEL: I haven't objeéted to the l_eadinq»qu_‘es‘tions. ,
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butvi would appreciate‘it_if he would jﬁst ask the ngstions
not as a leading question.
TﬁE COURT} All right; Let'é.proceed; gentlemen.
BY MR. SYMANSRI:  | |
| 0 Now, if the designed capacity is one ievel, and your
flows are'above'thaﬁ; what‘does if mean from a sanitary
engineering point of View or from a point.of view of élant
operation? | |

A Weil, when the fléws are in excess of the'plant-
dgsign,_various units of the plant become oVefloaded.  The énd
resulﬁ.is that additional péllution is -—.or additionél BOD, |
which is a measure of pollution,isvdischa:géd into the river.

‘Q What is BOD? | |

A BOD is biochemical oxygen démand‘which_is a standafd
measure of pollution or one measureJof.pollﬁtioﬁ, carbon
pollution, primarily, which is used thrOughout thg.éountry,
throughout the world.

0 How is BOD measurement used —-
MR. HAZEL: If Your Honor please, I just plainly do

not £hink'that isvrelevant. This maﬁ;>unless he éan talk
about the plant is not beiﬁg afforded tﬁe acceptaﬁce of

effluent from Fairfax County -~ I don't see why we have to go

into the design and operation of the Blue Plains chemical plantj
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_comes into 30-15. One criterion there is public facilities,

‘material here?
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MR. SYMANSKI: As I stated before, Your lonor, PDH

and I think although we're not trying to hang our hat on
sewer, I think it's one consideration which was bheéefore the

A

Board of Supervisors. It's one of the variables which they

cbﬁSidered in makiﬁg théir decision. I think it'é_felevant.

MR. HAZEL::YIf Your Honor pleasé, Mr.‘Symanahi¥+wx'
already sﬁipulaﬁed.iﬁto tﬁe record a menorandws oF undmrannd&{
Eroﬁ 1970 that commits to Fairf;x Count? SeVerane ;lhw:mn virio
the allocation ?er,year that Wn.'tjédl tal%md”ﬂhmut'

THE COURT: . Let ‘1‘-.'1(1?4 get s* heart of Phie ! o e;‘
O ﬁﬂy.tﬁat in August, Sep{nmbmrvﬁnﬂ Dotaher of
Vﬁirﬁax.County wan exceeding this A)}ﬁuﬂﬁiwb_fﬂ'kﬂﬂ_“
plant?

THE_EITNESS: Mo, - T énﬂ’t.

THE CouRT: All right, sirc.  Then, thnt‘ﬁ At T
want to.heaf, because T dén‘t think h¢ could Hdd_anvthjng_elﬁe
to it. It could haVe all been coming out éf,Marylahd'ﬁo OVer -
load'iﬁ. As long as it’was in‘the'dllocétion of-Fairﬁﬁx
'County,‘if he'cah't say it was éven.there, then.it mav be. I |
know there's been:é lot of problems,frdh what I read in the.
newSpaPe:, with thé Blué Plains plant. But; if4it}s notl

exceeding the'allocation of Fairfax County; then where is it
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same day and before this application
Dr. Kelly, the County'Executive\dr aséiétaht, whichevier’

- then, talked about an interim agreement, which they were’
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MR. SYMANSKI: Well, Your Honor, also in the record

we stipulated part of the minutes from the Board hearing, the
WaS:CQnsiderédj7ana>]w

he was |.

PRI

working on and the conditions at the Blue Plainé piant; th&t
the memorandum of agreement had talked about lowerinq’tﬂéw
pollution to the river, and the same day as this heafing)
which is in the recofd,_Dr. Keily came to the BOa#d'and said:

we've still got a problem with the Blue Plains plant.

\
After that discussion of that problem this.applica— : ‘

: . !
‘tion was considered. I think it's certainly relevant -- f
THE COURT: - It would be relevant, Mr. Symanski, T f

think if you could show the allocation of Fairfax Countv was
heing éxceeded. Then i think it would be,"

MR._SYMANSKI: Well,‘i think it'é within tﬁo djngrétﬁow
of the Board ofiSupervisors, even if they Had the riqﬁy to |
put pollution in the river, whethér they want to put wedlation
in the river, whethéf'they want to reducé their_loaﬂm,

THE COURT::VThén turn riqhtiarduﬁd.aﬁl ayaice i
these rezoning or the piants to Reston, and th@n-ifiﬂ'ﬁﬁ?‘ﬁfﬁu”.

exceeded?

MR. SYMANSKI: But, this is a PDH application under
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30-15 thcﬁ has a very high standard. Théy've gotten their
bonuses. They shquld have'to‘live by the stahdérds'in the
Code, thch they seem to want to ignére. And-I think ié's 
one of the variables involved in a Béard decision.

THE COURT: If he can't testify as to whether -
you might be_able'ﬁoy -- I'd like toai?g%gme other evidence
on that point, but I think it would be ?ertinent to know at
this point as to whether it was to exceea the allocation of
| Fairfax County.. If he dpesn't_know, then they may‘be pumping
275 mgd's a day. But, it méy be coming out of Maryland, not
out of\Fairfax_Cqunty. That;s not Fairfé#'s pfobiemf

All right, sir. Do you have ény,other information
on that point?

| MR. SYMANSKI: May I ask him one more question?
THE COURT: All right, s;f.
BY ﬁR.;SYMANSKI:

0 CIf thefe were additional flo&s, additional édnstructi
in Fairfax County, would this add to the load you already had
at the Blue Pléins'planﬁ? | |

A Yes.

Q . Would that‘increase the amoﬁnt éf effluent_going intd
the river? | .

A The amount of effluent, yes.

on




their capacity, woula'theY?

lrajirfax was exceeding this allocation, then, do vou?

lmake is that this was before the Board, and just Pecause the

Q Would it increase the pollution going into the river?

A Yes.
THE ¢0URTi  If Fairfax wasn't e#ceeding'its
allocation, then who was exceeding their allocatidn?
THE WITNESS: I don?t know.

THE COURT: They wouldn't have ‘allocated morec than

THE WITNESS: They aid.
THE COURT: They did?
' THE WITNESS: Yes.
THE COURT: Well, then ﬁhé fault lieé»wiﬁhﬂﬁnmoﬁmv
e;se; doesn't it -- o

THE WITNESS: Yes, sir.

S : - L ‘ : !
THE COURT:--if they allocated more than i allotmeni:

But, you don't know What'percentaQe above the allotmant that

THE WITNESS: ivdonft have those figures[;no, sir.
. THE COURT: All right, sir.

MR. SYMANSKI: Your Honor,»the p6int I'm.tfying to’

Board had the right to put stuff in the Potomac River and the

Blue Plains’plant, doesn't mean that they had to do“it. This

was a consideration.




THE COQURT: Mr. Symanski, that would make logic and

make sense to me if they said: all right, we are nowagéhieving
allocation and no one else will put one in there;_but wﬁen vou
turn around and open up 5,000~ some—odd—more unlts to put it 1n.
there doesn't make senge to me to deny one on the other nand
" MR. SYMANSKi: Okay, my only p01nt is that it's one

6f the Vériables.v

THE COURT: I agree with you. It may belé variable,
but Qhat I said, and I'll say it aqaln for thls reéofd;'what'é
fair for the goose'is fair for the gander,_and I waﬁt to put
it in this record. |

MR. HAZEL:  If Your Honor please, there.isvanother‘
point,,ﬁe;ll have to bring evidence in, I guess; 6n'it; the
policy of Fairfax'Cbuntf'is not to allocate.seWer>on zoning
anyway, but to allocéte it on thé buildihg,pe;mit.
| THE.CQURT: That's my understanding. I was géing to
come’to that. | |

MR. HAZEL: Can we stipulate to that,}or‘do I have
to br1ng Mr. Liedl back here tomorrow to say that?

MR. SYMANSKI: To tell you the truth, I don't know.
My understanding was in PDH as it says, public facilities if
not presently available, there may.be'agfeementsvto provide.

them.




sewer tapvwheh” he gets ready to build.

THE COURT: Well, at least I remember, and I know

it's not evidence in this case, but it seems to me tﬁat there
has been time and time again in hea:ihg theée cases that the
Board's position has been that the capaéity; as such, is not -
an issue which comes to'thé zéning. Let the builder take his

chances with that point, because he may not be able to get the

MR. SYMANSKI: Is that true with PDH applications?

THE COURT: I don't know whether it's PDH, RE-1 or

MR. SYMANSKI: I just wanted to point ou# that PDH
does have a section 30-15 which does specifically:refer to
public facilities.

MR. HAZEL: We'll bring'Mr. Liedl back tomérrow and
ask him to stipulate; o | |

THE COURT: All right.

Do you have further questions you want to ;sk this
witness?

- MR. ﬁAZEL: "I have none; Your Honor. .

THE COURT: All right, Mr. Perry, you're excused,

sir. I'm sorry it was so brief, but I didn'ﬁ see any necessity

for going into all the operations of the Blue_Plains‘plant,;'

(short recess.)
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- Excerptj 'MR. HAZEL: If Your Honor please, this witness, and
Mr. Symanski has égreed to stipulaﬁe; has a particﬁiar exper -
! : ) tise in the land use economies of metrdpolitan Washington. He
has established various domputér systeﬁs for fhe[investigation'
of land éupply, land demand and housing matters. He is a
profeséor at Americén University, and I am going to placevin
the record his restme in lieu of stipulafing. |

THE COURT: All right, that will be fine.

MR. HAZEL: I would offer a copy of that for the
_record.. | |
Whereubbn,

MAURICE SELDIN

héving been duly sworn, was.exaﬁined and testified upon his
oath as follows: |

DIRECT EXAMINATION

BY MR. HAZEL:
0 Would you state yOuf name,‘please, sir?
A Maurice Seldin. |
THE COUBT: Your last name, sir?
THE WITNESS:';Seldih.Y S-e-1-d-i-n.
BY MR..HAZEL; | |

Q  And your address?

A ° 8044 Cindy Lane, Bethesda, Maryland.




- Q

Q

A

0

A

0

A

A.
of Land Studieé?

of the land uge availability in Fairfax County as it rclates

to housing and housing prices?

% now or as of '71 or --

MR.'HAZEL: .As of both dates. v
census. I have current data.

BY MR. HAZEL:
Q
A

Q

And you are a proféssor at American UniVersity?

Yes, sir.

And you are associated with the Homer Hoyt Institute

Now, Mr. Seldin, at my request did you make a study |

with which I am associated.

NS

M
W
Fod

R
o
e
-
=~

‘All right, sir. Do you find there to be &

relationship between zoning and house prices?

Yes, sir, thera is.

MR.‘SYMANSKI: Excuse me. 1s this a study e of
THE WITNESS: I have data which are based upon '70
THE COURT: All right.

So you could testify as to both?

Yes, sir. The data will vary as of date.

Now, based on the data which you haVe~édcumulated
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and étudied, is»there;in your opihion,sufficﬂa& land'zoned_in
Fairfax County to pérmitya development of hoﬁsihg'in accord
with thé historical price ranges of.hbhsiﬁg in Fairfax County?

A No},sir,_ﬁhere's‘ﬁot;

0 -.'And.why do you say there.is hot?'

Well;_firét I would iike to aék»you, do iot sizes
and developmenﬁ coS£s~ofvhousing have avrélatién?
| A : Yes,'éir.

Q- _ Now, with'reqard t§ the sihgle-family mﬁrkét)‘dqaz

an oneFacré%ahdflarger iot have a price rélﬁtidn S0 fn{ A

upward prices on housing?

I The larger the lot, aeneralliv, the hiahov the e
0 And the smaller the iol, the smailaor ~-

' S , { ' ' .
A The lower the price. There's lass land and lLess oot

to develop per site.
Q0  Now, why do you sav that there is insuflicent land

in this county zoned for lower-priced housing at this time?

A '~ Well, the vast majority of vacant land in the countyi

is 2oned one acre or more. The amount of yacanﬁ land in the
R-12.5 andval7'ca£egories is sﬁallvin proportion to fhe'total‘
Vacant'aéréage.__As:avresulﬁ, thé subdiQisions which are |
being developéd‘are;primafily in the higherfppiced brackets.

Q Does_that*ﬁéan one acre and larger? .

N
i

|
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A That's ¢orrect, sir.

So there's a significdnt difference in the distribu-
tion of home values of what's being developed as comparéd to
the existing inventory. The additions to stock are predominantl
in the higher-priced categories as opposed. to the middle ranges

MR. SYMANSKI: Your Honor, I would like to note an
objection on rélevanéy; I'm not sure_Qh&t all_this has to.do
with tne proper zoning of this particular piéce of property,
and whether the prdposed facilities were available, and it was
the correct time. . |

THE COURT: I agree. What is its relsVance, Mr.
Hazel? |

' MR. HAZEL: If»Your Honor piease,:this'is introduced
under the doctrines of tne Cafper case which established 20, 24
yedrs ago in this county that exclusiondry zoning that forced
the price of housing up by one and two acre'lqt zoning was'an
iilegal zoning.

The Carper case,.a copy of which I nsvevhefe for
Your Honor, established that the 1arger4lot zoning -

THE COURT: I understand. I'm familiar with it.

MR. HAZEL: -- and this is introduced in direct
support or supported diréctly by the Ca:per case, mucn'of

which is a rerun of what was happening 20, 25 years ago in the

Y




vc0unty. And his testimony, and there will be additional .

testimony tomorrow, is to establish'thatvthe present zoning
policies of Fairfax County forced development into areas

where there is an insuffieient supply of land, and thereby
preclnde people from going into this area on an economic basis.
It's in exact supéott'of the economie discrimination theory of
Carper.

MR. SYMANSKi: Your Honor, I think-under Carper
there was a purpose there. .The Conrt neld there was an intent.
I realize this witness may be out of turn, but unless there's
IQOing to.be an introduction of:eVidence of the_Board of
Supervisors, Ivstill}tnink this is not relevant.

MR. HAZEﬁ: 'I think econonie diserimination if it
occure deesn't have to be intentional.

g(

MR. SYMANSKI: But under Carper theré was in that

. ' e

case an intentional two-thirds of the county -
THE COURT: Yes, I'm familiar with that.
Mﬁ,iHAZEL: Ideeur Honor}please, intent can be

implied by the actions of the Bdard_and their results; and I

can't believe thatdeconomic disc:imination,bnhether intended

i'orvnot, is that reetricted an issue.

'THE COURT: Well, _does this in any way have any -

relevance to .the so-called housing policy of the county?
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MR. HAZEb: Yes, it does, and itvhas'relevancé to
the Upper‘Potoﬁac Plan which was to‘§rovide a'balanced housing.
THE COURT:v_All right. I'm allowihg you to proceed.
MR. HAZEL: It won't take very ldng,'I don't think.
THE COURT: All right, Sir;  | | -
BY MR. HAZEL: |
Q Proceed.
A To continue, the effect of the present zoning is to
furthér increase the proportion of housing in the high-price
category; |

Q Now, with relation to the Upper Potomac Planning

District, do you have specific percentages developed that
. indicate the availability of land zoned for smaller lot

'development in that district?

A  Yes, sir, I do.
0 And what are those percentages?
A In that general area, using parcels of 20 acres or

larger, which are not all parcels, but since Qe had to run a
tally on them, that's_a reésonable size_to'starﬁ with for
development.

- In the categories of zoning thatvruh from 1.6 acres

to 2.5 units per acre, the percentage of the acreage in the

R T
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undevéloped»coﬁes out.to be a shéde undef 3 percent of the
total, wheréésﬁthe acréage in the density_claséificaﬁions of
one.ac:é-or lower --

0 VOne_acre or higher, you»mean?

A One or léSS unitvper‘acre..

0" All right.

A | 'It.comes‘out ﬁo bé.in the heighbdrhood of 95 percent
of the land. The vast'majority of the land is simply zoned
for oné-acre?or-ldrgef lot subdiviSiOné..

Q .vNow, in yodr opinion based bn your stﬁdies, how
doeé thié tfanSlate into higher or lower housinq costs?

A Well; we took a sample of the units which arec beind

developed in Fairfax County, and'the distribution of units in

Fairfax County has é preponderance in the ve#y_hiqh pfice
level, much,higher than the historical distribdtion £or the
county.

Q ANoQ, what-conclusipn do yéu draw frOm the fact that
over 95_pe:cent of the land in‘the ﬁpper Pbﬁomac Planning
District is zpned one acre or larger? f

A Wéll; as it is now;_the yast.majo:ity of housing
being built is for_the higher-income brackets,_and it's going
to get even'worge under the existing zoniﬁg_condiﬁions of the

land.

P
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0 Whét'do'ybu consider as a higher income bracket?.

A Well, I have data here. Let me get to the table.
In the for-sale housiné in the couhty, élm§St half is_ih.the‘
$50,000 and'bvér'éaﬁégory,“ | |

| .Q, Now, when ydu-say almost half, does that inc1ﬁde

town houses as well'ag single—family_detachéd?

A‘ That's éll dwher—occupied, I'm not dé§1inq with
renter~occﬁpied which.isn't inclhded'hefe; but 48.4 porcont
of the for-sale hoﬁsing in the.countﬁ is the §50, 000 and ave

| category. To give a compayrison is tho 1970 census wix LGos

than 14 percehf ot thé ammunt of housiny in L2970 was in the
550,600 aﬁd’oVer cateqory. |
I ip! In other we.,)vx‘r_*ls‘, .?._n. 1370, 14 ;;.’ers'::efazn.t. of T"i,_if".é,i‘.i PRIk :t:.i‘s:_:.';:, Ok
i less was in»that caﬁmqofﬁ: bhut 3iwﬁn Lhat Lime, alinasl,
pefcent mf ﬁhat is heing bHuilt dis in thnﬁ’ﬁateQOru?

A That's right.} S0 that more and more are beina
added ét.thebhighrend of .the spéctrum, and if vou look'at
the availability of'iand;'it's pushing even fgrthéf to ﬁhe'
~high end of the'spectrum. | |

0 .. Now,_?ou~are familiar with the qeneral»area of:C¥222
which is outlined on that board? |

A Yes. We ahalyzed-daté for that afea.~

Do you haVe'ah'opinion on what impact it has on
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housing costs if that property'isvforced'to remain in a RE-1
category?

A Well, the land in that part of the county is even a

"higher preponderance of large-lot zoning, so that in that

section'you get sOﬁe very small percentages of land ouﬁside of
that éategory. There is just no way a developer can afford
to go in and build for anything that resembles, well not even
a cross section of thé county,'but even something that had a
disfribution-a little bit higher than that. |
'_There is a suBStantial dispafity.that oniy Lhe
very high indome.ére going to be able to liye'in tha£ and ol
the-couﬁty. | | |
.MR. HAZEL: I ﬁave no further'qu@stimns.
‘THE COURT: You may Cross examiné,
CROSS EXAMINZ—\T ION
BY MR. SYMANSKI:
"0 In ydur figures for how muéhlofvthe county is ~-
did yoﬁ say 95 percent? What waé y§ur.figﬁ;e? | |
A in thét particular aréa tﬂe ff‘ vV
Q | - I thoﬁght'you said.overall, 95 pércent O£ thé counﬁy‘
was zoned RE-1 or larger. Am I misfaken,onithat? |
. o, : .

THE COURT: = I understood for that_parficular'area.-




BY MR. SYMANSKI:

MR. SYMANSKI: Oh, excuse me.

THE WITNESS: For that particular area. For the

rest of the county, the figure is 84 percent.

0 Now, in these figures, are you just -- ydu're lookind
at every piece of land in the couhty. You're not just talking
about new applicatiOns or any activity at all on the land,
are you? |

A For the county as a whole, it's all the acreage,

because it's the Fairfax County tabulations for that particulaxg

area. Since we had to tabulate them on a parcel by parcel
basis, it's only ffom the 20 acres—and-largef parcels.

Q What I'm getting at is some of this land you're
using in RE-1 may ha?e had no activity, no one may have
wanted to chénge the category; is that.correct?

A That's correct. There may be no action pending on
it. It may be action pending.

0 In your analysis, do yoﬁ consider public facilities
at all or only economics and'demand?

A The question that I have addressea here is the size
and availability of land by size ccategory. It was not cross-
classified with that land'which was developable in accordanée

with the availability oprublic facilities.

-
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Q Buf you cou;d classify it with regard to_availability
of public facilities? |
A Yes, that's doable.
Q ':.Do low-incoﬁe people generally live_ih more urbanized
areas, séy, apartment developments? |
A. Well,_I-reélly wasn't addreSsing the low income, I
was addressing the whole spectrum. 1It's not'a question of
low incomé; I think it's ﬁhe middle range of income. The
$35,000, $40,000, $45,000, up to $50,000 is an area thatvis
substantially unde#-represénted. - |
Qo | Well, if’fou compared apartment pfojects‘with single-
family'houﬁés, would not the incomé from the apartmehts be of
a much.lower scale? |
A FOh; I see what you mean. The domparison of the
distribution for,iﬁcome for ﬁhe,county would show that the
pedple‘who live.in apartments‘were.of generally lower income'
distribution than.the people that lived in houses} but I have
not made the comparison-df for- sale housing with rental housing.
I've oniy compared for-sale housing with for—sale'hoi;sin‘jf
-V“SO that I guess if you'd look at the rén;al situatiod
it would probably be much worse_how, bﬁt I didn't use land
zoned for -- ih terms of the project, didn't tally up'what's

avallable on a forrrent basis.
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MR. SYMANSKI: May I have a minute, Your Honor?
THE COURT: All right, sir.

BY MR. SYMANSKI: .

Q Do your studies deal with tax increases or tax

‘matters with regard to development or zoning?

A This particular study did not deal with taxes or

E costs, but I have made such studies of the county.
: : _ : .

Q If taxes were increased to pay forla pdblic facility
building program, wouldn't those téxes hit low-inéome»peOplc
.;he hardest? That's a.liftle bit subjectiQe;‘bﬁt you{ré an ;‘g
B éxéertg | | |

A It's a different question,; but let me unders:tand ik.

Say it again.

Q‘- Well; for instance, I think therc has been some
testimbny or either implicationsbhere tha£ the counﬁv shou;d
émbark on a public facility buiiding program.

Now, if £hey did, you know, at a muﬁh Higher'rate
,‘thén they are doing now, let's say, if theydid and taxes
were incréased to ﬁay for tﬁat, would these taxes hit -- hit
in the géneralvunderstandingf-- the loW—income péople the.
'ha:dest? | | |

MR._HAZEL:.VIf Ydur Honor pleaée, before he answers

the question, I would like to be clear that that is an assumpti

;-
s

bn,
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essentially they had concluded that the less you grow, the
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and not a statement of premise by you. There's no evidence
that taxes would have to be increased.
MR. SYMANSKI: I think I said "if taxes" -- I meant.

to say if taxes,

THE COURT:  That's right.

THE WITNESS: Well, if you increased the public

facilities, and in the increase of public facilities you

increased taxes,.and_it depends upon thé_pubLié facility
that you increased, You might argue that the lowest incomés
would be‘hit, but we did have occasion tp_study the cost of
growth in Fairfax_County.

“Some facilities, such as sewer facilities, and the

'like, pay their own way. So that the prices that aro vharged

for those facilities when they are put in do carry Lhomsclves.

rhe:e seems to be.substantial debate as to‘whethe: there 1is an%'

increéée in taxes as a result of the growih, ' B i
The countY'g five-year-development plan made an

analyéis which.included.substantially the same things that we

had concluded -- perhaps a little difference in degree -- but

more it cost.
But the implication of your question is to the

cost of housing for the low-moderate-income famiiy, and the




‘absence of provision of pdblic facilities in the county has

caused not only a scarcity of landvzoned and developabie'for'
the facility,.but -- I'ﬁ sorry -- there's not only a shortage
of land already zoned, but‘the absence of édequate'public
facilities with thg‘enSuing sewer moratoria has'made eVén
.greater the shortaée of deve10péb1e land.

The result of that is the great scarcity of land.
has driven_the prices up to sﬁch pointé that they are a£
historic inéreases well out of sight.

Q - Idon't ghink you're answering my guestion,

A . Well, the trade off -- what Ifﬁ'séyiné is that in
the inflationary economy, you are probably_going td have
some riée'in the price of housing. The lower and the moderate
spectfum of the market is now being hit with price rises
so far larger than could concéivably.be affected by rising
taxes fdr having paid for.the facilities. That is, the
failure to provide the facilities efen at very high charges
makes the supply of‘housiné SO rest;ictivejthéﬁ the4price.
gets bid.up, and that the family looking for a house in the
$30,000, $40,000, price catégory is'finding that he is paying
substantially higher. o

vaen'if the cost of facilities would have driven up

taxés, and he had to pay the taxes;‘he would be better off




236

‘paying those taxes, and I don't think that the taxes teally
would be driven up; but even if they would, the cost differen-

tial --

o) Do you have any statistics with regard to whether
the Washington area would have a higher percentage of high-
income people than other areas of comparable size?

A The Washington area is a relatively high incomn

arca as compared to 6thér areas of the country, wve.
‘) If <ou have land‘wnich is finjté, {4

within a cortain radios o ,f,: convenienco. arounnd e

‘rothat hiah donpes of woaltl and

ares. wabide e

Aarpeiint af iand overntaalle drico thooso prices LUy Ay oF
SHell, the nrices weuld oise . but the

[y

aevy B beeane ot historic bicshs and cut ofF 2l syvosonboon
thwviar bagic demawl Toroes.,

The risa in price i SOvQTe
rostyiction of Slv'l pPrly. T anly way that the familics looking
at housinag in the middle~income brackets'are ablc to afford

is to keep going farther and farther out. The rosult is'fhat,i

we're getting a different pattern of land distribution because;

of the housing costs really going so very high.

Q . If I may, did you say in that that the Washington

area values would rise higher than a comparable area anyway, byt
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they are rising mueh faster because a restrictienfefvland?
A. Washington is a relatively hiéh cost area~for
houSing as opposed to a large.number of other metropolitan
areas. It is not as high a cost as, say, Los Angeles, New Yon
andvthe like. What has_happened, however; is that because

the availability of developable land, particularly in the

moderate prlce ranges, has been so severely restricted that the|

price of that hou51ng has gone soO hlgh and the price of land
has gone so high, that land which might have accomodated that
kind of house is moving to the higher priee because the
developers will tend to put on as high a price‘hquse as they
can afford to on the land, the economics wo:k out better for
them. So that you just won't get that kind of population.in
Fairfax_Coﬁnty. | |
The Fairfax County populatioa will be only those

that can afford to, and those that can't will have to go
farther out to Loudoun, or Prince William, or to wherever.

Q But, you did say that the Washington area is a high-
income area? |

A Yes, it is a high—ihcome area.

0  Would you suggest no zoning at all to increase the

supply of land so that there would just be a supply and demand

working rather than no controls on it?

k,



A There is an interesting study that had come. out with

the zoning. No, I have not come out és advocating a no zbninq,
hut wﬁen'I originally conceived the urban development informa-
tion system thaﬁ is'used in Fairfax County, the eoncepﬁ‘there
in the first fun—th;eugh was a market information system.

That was baeed upon heving -~ that the county would

have an availability of information as to the amount of land

for the various kinds of uses so that it could permit a'market,

to function. | o _ , N S

»New, as it went throﬁgh theaproeeesesvwe'chanqed_iL
from e.market.ihformatien system to an urban development - -
informatienbsystem, You may.have‘what emeunts to =2 reasonaelcl
20ning_plen, a-maSter‘plen. In the:procesﬁSyO\v1 plan for Sémﬁ
balance of hou51ng.

You use an information system to havc.an aqsurance
ef that supply of land. What has happened ls that apparently
not enough land in the zoned categories is.being provlded,and
not enoﬁgh-of it is-being provided on two.counts: One, in
terms of_theizoning, and, two, ih‘terms of sewer:ayailability.
The compound of those ﬁakes it very difficult.

0  Well, what is your p051t10n on zon1ng°

A. Zonlng is one of several tools ‘which may be used.

It is_restrictive,'and as a tool by itself, it has perhaps




been as mlsused as any of the land use control tools that we
have_had. Some have argued that you mlght do better w1thout

it. I think appropriately used it's a worthwhile tool, but

there seems to be some difficulty with the appropriate use.

MR. SYMA&SKI:. Okay, no further questions.
MR. HAZELf.:Thank you.

I have no further questions_

THE COURT: i\l.l right, Mr. Sc}ls:'iin., vout e
QQ'L] adjourn fof thc‘>dv |

feihereupon, & ! 5:30 o'clog ]{, wam. o, b I;x-f.:‘_ ‘m‘n_ﬁz‘_r i

Cree o abhowe-antibled mathor reo esaed uniil 1000 & talnak,

ANl 2k,
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