


IN THE

- Supreme Court of Appeals of Virginia

AT RICHMOND

Record No. 7374

VIRGINIA :

In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on
Wednesday the 3rd day of December, 1969.

RAY WILLIAM ALLEN, Plaintiff in error,
against

COMMONWEALTH OF VIRGINIA, Defendant in error.

From the Cireuit Court of Campbell County
William W. Sweeney, Judge

On mature consideration of the petition to rehear of the
plaintiff in error to set aside the judgment rendered herein
on the 14th day of October, 1969, and grant a rehearing
thereof, it is ordered that the said judgment be vacated and
set aside, and a rehearing granted.

And upon further consideration of the petition of Ray
William Allen heretofore filed in this case on January 17,
1969, a writ of error and supersedeas is awarded him to a
judgment rendered by the Circuit Court of Campbell County
on the 14th day of November, 1968, in a prosecution by the
Commonwealth against the said petitioner for a felony; but
said supersedeas, however, is not to operate to discharge
the petitioner from custody, if in custody, or to release his
bond if out on bail.
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page 38 } VIRGINIA: In the Circuit Court of the County
of Campbell on Thursday the 14th day of Novem-
ber, 1968.

* # * * *

This day came the Attorney for the Commonwealth and
Ray William Allen who stands indicted of a felony, to-wit:
Hit and Run, appeared in court according to the condition
of his recognizance, accompanied by his counsel, Paul White-
head.

Whereupon the accused was duly arraigned and after being
advised by his counsel entered his plea of not guilty to the
indictment. Thereupon a jury, to-wit: George L. Torrence,
W. O. Bennett, A. K. Dudley, Thomas L. Keys, Jr., James
B. Gates, Acie D. Hamlett, J. E. Burton, Jr., John Ed Payne,
Archie Yeatts, Scott F. Harrison, Charles J. Blanks, and
W. A. Holt was selected in the manner prescribed by law,
and duly sworn the truth of and upon the premises to speak.
And after hearing a part of the evidence the defendant by
counsel, moved the court for a mistrial; which motion was
overruled, and the defendant by counsel excepted. After hear-
ing the Commonwealth’s evidence the defendant by counsel,
moved the Court to strike the Commonwealth’s evidence;
which motion was overruled, and the defendant by counsel
excepted. And having heard all of the evidence, the instrue-
tions of the Court and arguments by the Attorney for the
Commonwealth and counsel for the defendant, the jury re-
tired. to their room to consider their verdict; and after some-
time reported to the Court and rendered the following ver-
dict: “We the jury find the accused Ray William Allen guilty
as charged and fix his punishment at 30 days in jail and
($100) one hundred dollar fine, signed, Scott F. Harrison,
Foreman.”

Whereupon the defendant by counsel, moved the court to

set aside the verdict of the jury on the following

page 39  grounds: that the verdict is contrary to the law
__ and the evidence in the case; there is not sufficient

legal evidence to sustain the verdict; the Court erred in not
sustaining the motion for a mistrial in reference to the Com-
monwealth Attorney’s opening statement; the evidence failed
to show that the defendant either was driving the automobile
at the time of the accident or that the automobile owned



Ray William Allen v. Commonwealth 3

by the defendant struck the person involved; and further
on the grounds that the Court erred in refusing certain
instructions offered on behalf of the defendant; which motion
the Court overruled, and the defendant by counsel excepted.

And it being demanded of the accused if anything for him-
self he had or knew to say why the court should not now pro-
ceed to pronounce judgment against him according to law
and nothing being offered or alleged in delay of judgment, it
is ordered by the court that the said Ray William Allen be
confined in the jail of this Court for a period of thirty (30)
days and pay a fine of one hundred ($100.00) dollars, the
period and fine by the jury ascertained as aforesaid.

The Court certifies that the said Ray William Allen was
committed to the jail of this Court on May 26, 1968 and was
bonded on May 26, 1968. The Court further certifies that the
said Ray William Allen had the advice of and was repre-
sented by able counsel of his own choosing, and that at all
times during the trial of this case the accused was present.

The Commonwealth is to recover of the defendant its costs
by it in this behalf expended in the amount of $183.60.

The defendant by counsel, having indicated his intentions
to apply to the Supreme Court for a writ of error and super-
sedeas a stay of execution is granted until the first day of the
next term of this court, being January 13, 1969. And this
case is continued.

page 40 }

*® * * * *

NOTICE OF APPEAL AND
ASSIGNMENTS OF ERROR

Notice is hereby given, pursuant to Rule 5:1, §4, of the
Rules of the Supreme Court of Appeals of Virginia, that
Ray William Allen, the defendant above mentioned, hereby
appeals to the Supreme Court of Appeals of Virginia from
the final judgment entered in this action on November 14,
1968.

Pursuant to the aforesaid Rules, the aforesaid defendant
makes this his assignments of error and alleges that the
Court erred:

(1) In refusing to set the verdict aside as contrary to
the law and the evidence;

(2) In refusing to set the verdict aside as there was not
sufficient evidence so as to sustain a verdiet;

(3) In refusing to grant the defendant a mistrial when
the opening statement made by the Commonwealth Attorney
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referred to the defendant’s being arrested on another charge;

(4) In refusing to set the verdict aside as there was not
credible evidence to identify the defendant as the operator of
the automobile which struck Virginia Elizabeth Habich, that
there was not credible evidence to show that the defendant
was operating the automobile which struck Virginia Eliza-
beth Habich, and there was not credible evidence to show
that it was the defendant’s automobile which struck the bi-
cycle and Virginia Elizabeth Habich;

(5) In refusing to grant the defendant’s Instructions B,
C, E and H, as these instructions were not covered by other
instructions and were proper statements of law and the de-
fendant was prejudiced thereby;

(6) In granting the Commonwealth’s Instructions 1, 2 and

’

Paul Whitehead

Paul Whitehead, Attorney at Law

412 Krise Building, Lynchburg, Virginia
Attorney for the defendant,

Ray William Allen

Virginia

Circuit Court

Campbell County

Received and filed this the 18th day of December, 1968.
Teste: H. . Bennett, Clerk

A stenographic report of the oral testimony and other
incidents of the trial of the case of Commonwealth of Vir-
ginia against Ray William Allen tried on the 14th day of
November, 1968 in the Circuit Court of Campbell County,
Virginia, before Honorable William W. Sweeney, and Jury.

APPEARANCES:

E. Bruce Harvey, Commonwealth Attorney.
Paul Whitehead, attorney for the defendant.

page 3 | Note: The accused, having been arraigned and
to his arraignment pleaded “not guilty”, the fol-
lowing ensued:
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The Court: You plead “not guilty”. Remain standing for
a moment. I want to ask several questions.

Q. What is your full name?

A. Ray William Allen.

Q. Your age?

A. Age thirty-three. .

Q. Mr. Allen, you are the defendant mentioned in the in-
dictment, are you not?

A, Yes, sir.

Q. And you have discussed this case with your attorney,
Mr. Whitehead?

A, Yes, sir. .

Q. Are you satisfied with your attorney?

A. Yes, sir.

Q. And you understand what your plea of “not guilty”
means. You understand that?

A. Yes, sir.

Q. Any questions you want to ask about the plea or is
there anything you don’t understand about it? Has your

lawyer explained it to you?
page 4 } A. Yes, sir.
Q. And are you ready for trial today?
A. Yes, sir.

The Court: You may have your seat. Let’s call the jury.
Excerpt from Commonwealth Attorney’s Opening Statement

Mr. Harvey: If your Honor please, and gentlemen of the
jury, this morning the Commonwealth is bringing a case be-
fore you where this man is charged with hitting a person
with his car while he was driving on the road and then run-
ning from the scene of where he had hit this person without
rendering any aid at the time of the accident.

This occurred on May 25th, 1968 at approximately
7:30 pm. It was daylight. Everything was real visible—
nothing to prevent anyone from seeing.

The accused, Ray William Allen, was driving a car east
toward Lynchburg at a point on Route 297 approximately
four or a little over four miles west of Lynchburg. Just
prior to this he was on a two-lane road and was approaching

a divided highway.
page 5 } His victim, Virginia Elizabeth Habich, was rid-
ing a bicycle on the right side of the road as was
proper for her to do and this defendant as he approached
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her was weaving from one side of the road to the other and
ran into her and knocked her off the bicycle, or at least
caught her foot between the bicycle and the car, and, of
course, she was eventually knocked off the bicycle.

Ray William Allen at approximately 11:30 that night was
arrested in Lynchburg on another charge.

Mr. Whitehead: Now, if your Honor please, I don’t think
that is proper.

The Court: Let’s not go into that.

Mr. Whitehead: We will ask for a mistrial.

The Court: I will ask the jury to disregard the statement.
I first instruct the jury that any statements counsel make in
their opening remarks are not evidence in the case. It is
merely what they will attempt to prove. Your decision is
going to be based on evidence you hear under oath on the
witness stand and on instructions of the law I give you.
That is the first thing I tell you.

The second thing I tell you is I want you to disregard the

last statement Mr. Harvey made with reference
page 6 } to any arrest that might have followed this inci-
dent. We are only here to try this particular case

and decide whether or not this man is guilty of hit and run
involving personal injuries and that is all. Do you all under-
stand that? Does any one of you feel he can not do as I
have instructed or that what you have just heard might in-
fluence you one way or the other; if so, will you just raise
your hand? Seeing no hand, I will deny the motion for a
mistrial and proceed with the trial.

Mr. Whitehead: We want to note an exception, if your
Honor please.

EVIDENCE FOR THE COMMONWEALTH

T. R. SEXTON, having been first duly sworn, testifies as
follows:

DIRECT EXAMINATION

By Mr. Harvey:
Q. State your name, please.
A. T. R. Sexton.
Q. And what is your occupation?
A. State trooper.
7 (% Aj}?)out ﬂ}leW long have you been with the State
page police force?
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A. Twenty-two and a half years.

Q. Mr. Sexton, did you investigate this Ray William Allen
case that occurred May 25th, 1968%

A. Yes, sir.

Q. Tell us what happened. Tell us the result of your in-
vestigation.

A. On May 25th, 1968 on Saturday abut 7:45 p.m. I was
going west on 297, what we call Timberlake Road. I came
across a girl lying on the side of the road beside a bent up
bicycle. The girl was injured. Members of the First Aid
Crew at that time were administering first aid. She had a
lacerated forehead and shoulder and had a laceration on the
back of her left leg. At that time the only thing I knew was
what she told me, that a car struck her, and there wasn’t
any car there.

Mr. Whitehead: I object to him going any further into
what she told him.
The Court: At this point that is correct, Mr. Harvey.

By Mr. Harvey:

Q. Just where did this occur?

A. T will give you the location. This is a photograph show-
ing 297 looking west as it looked last May. At that time
that was the end of the divided highway. You notice over

in the corner the Tidy Corporation truck. That
page 8 } is a truck that belonged to the Tidy Corporation.

The accident was at this location. That is what
we call the westbound lane. The girl and the bicyele were
lying right here at this location. That is looking west.

Here is another photograph looking east. These photo-
graphs are identified as No. 1 and No. 2. This one looking
east is looking at the sign “To Lynchburg” right here. That
is where the girl and the bicycle were lying.

This photograph No. 3 shows the bicycle. It looked like it
had been painted blue with green over top of it, green and
blue paint on it. The fender here was dented and the paint
was knocked off of it here and here. You can see the handle
bars are bent. This bicycle was right beside the road.

I have some more pictures. Will it be all right to stand
here and show them?

Mr. Whitehead: I don’t think he has got to that point
where he can show the other pictures.
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The Court: Are you, Mr. Harvey, putting these pictures
in evidence or not?

Mr. Harvey: Yes, sir, we introduce them as Commonwealth
exhibits 1, 2 and 3.

By Mr. Whitehead:
Q. You took these pictures yourself?
A. Yes, sir.

page 9 +  The Court: The Court will admit these as Com-
monwealth’s exhibits 1, 2 and 3 and you will be
allowed to take them to the jury room with you.

By Mr. Harvey:

Q. Go ahead.

A. This was 7:45 p.m. on May 25th. About 11:30 p.m. that
same day or that night I checked a ’67 maroon Ford con-
vertible with a black top which was on Perrymont Avenue
in Lynchburg at the Seven-Kleven Store there next to
Thomas Road. I found green and blue paint on the right
end of the front bumper and dents on the right front fender,
not in the front but on the side.

Q. Is that shown in any photograph?

A. Yes, sir. v

Q. Come down here and show it to the jury. What number
will this one be?

A. T will mark this one “No. 4”. This is the car I checked
in Lynchburg that night. You see right on the corner right
on the end of the bumper what is blue and green paint. This
one I mark “No. 5” shows a little further down the side.
You can see the dent here in this location. No. 6 is a close-
up, a closer shot. It shows the dent a little more in detail.
This is paint you see here but, of course, you can’t tell what
color it is because it is a black and white picture. No. 7 is
Just a picture of the car from the rear. It had a maroon
‘body with a black convertible top.

page 10 | Mr. Harvey: I would like to introduce those
as Commonwealth’s exhibits 4 through 7.

By Mr. Whitehead :

Q. You took those too?
A. Yes, sir.

The Court: The Court will admit these.
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By Mr. Harvey: )

Q. At the time you observed the car and so forth did you
talk with Mr. Ray William Allen?

A. No, sir.

Q. When did you get in touch with him?

A. The next morning on May 26th. I checked the car that
night as far as ownership and it belonged to Ray William
Allen, 1014 Timberlake Drive, Lynchburg. The next morn-
ing, May 26th, I went down to the police department in
Lynchburg to talk to Mr. Allen. I told Mr. Allen the evidence
I had and advised him of his rights as far as remaining silent
and anything he said would be held against him and he had
a right to see a lawyer and if he couldn’t afford a lawyer we
would get him one. He told me he understood all that but it
wasn’t anything to tell me anyway because he didn’t remem-
ber anything except he run off the road twice on the gravel
coming into Liynchburg. _

Q. Did he say anything about whether he was driving at

this particular place or not?
page 11 } A. He told me he come from Timberlake and
this was between Timberlake and Lynchburg.

Q. Did he say anything about the time?

A. No, sir.

Q. He did tell you he drove from Timberlake?

A. Yes, sir.

Q. Did he say anything about driving from Timberlake
to Liynchburg?

A. He just said he drove from Timberlake to Lynchburg
and he remembered running off the road twice, hitting the
shoulder twice on the gravel.

By the Court:
; Q. Vghat particular day or time was he talking about? Did
e say
A. No, sir, he didn’t know the time. It was the same day on

flhe 25th in the evening but he didn’t know what time he left
ome. A

By Mr. Harvey:

Q. The car you inspected was what kind of car?

A. A ’67 Maroon Ford convertible belonging to Mr. Ray
William Allen.

Q. Were you present when the car was inspected by Mrs.
Hiram Jones and Miss Jessie Lindsay?

A. No, sir.
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The Court: Mr. Harvey, I will have to ask you
page 12 } to speak up. Your voice is too low.

By Mr. Harvey:
Q. Did Mr. Allen deny the charge that you made that
night when you talked with him? ]
A. T talked to him the next morning down at the police
station in Lynchburg. No, sir, he didn’t deny it, he just
didn’t remember it.

CROSS EXAMINATION

By Mr. Whitehead : ) .

Q. Mr. Sexton, did you say you told him he didn’t have
to say anything at all and he said he didn’t know anything
anyway?

A. That is exactly right.

Q. Is that what he said?

A. Yes, sir.

Q. That is denying it when he said he didn’t know any-
thing.

Afg He didn’t come right out and say he denied it. He
told me he didn’t remember anything except running off the
road twice, so I guess that is denying it, yes.

Q. You advised him about his rights down there and you
told him he had a right to have an attorney and didn’t have
to say anything at all and then he said he didn’t know any-

thing anyway.
page 13 + A. Except he ran off the road twice.

Q. Then did he say the only thing he remem-
bered was running off the road twice but he didn’t remember
hitting anybody?

A. Right.

Q. Nothing was gone into as to what time he was on the
road, was it?

A. No, sir. I don’t know whether I told him the exact time
that I had or not.

Q. You do know that when you got a call it was somewhere
around 11:00 o’clock at night, don’t you?

A. A little after 11:00.

Q. And you went then to the Seven-Eleven Store?

A. Yes, sir, on Perrymont Avenue.

Q. That is on Perrymont out near Thomas Road?

A. Yes, sir, kind of in the corner.

Q. You went there then and saw the Ford automobile sit-
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ting there and you checked the license number on it and
found out from the license number it did belong to Mr. Ray
William Allen, did you not?

A. That was the second check. I knew before then but I
wasn’t positive.

Q. Then, as I understand it, you saw the car out there
that night.

A. Yes, sir.
page 14 } Q. Then these pictures which you have taken
of the automobile they were taken the next day,
were they not?

A. Yes, sir.

Q. And after you saw the car out there that night at the
Seven-Kleven Store then I believe in the meantime you or
some police officer had the car moved from there down to
Virginian Ford, did you not?

A. Yes, sir.

Q. Now, Virginian Ford, of course, was down near Main
Street, Wasn’t it?

A. Yes, sir. :

Q. And that is approximately how far from where you saw
the car that night?

A. Two or three miles.

Q. Mr. Sexton, at the time that this accident occurred
were you out in that neighborhood around that time, around
7:30 that night?

A. I don’t know. I came across the accident around 7:45
and I couldn’t pinpoint the time it occurred. I don’t know
how close I was.

Q. Had you gotten a call to investigate it?

A. No, sir, I just drove up on it.

Q. You were on duty?

A. Yes, sir.

Q. When you arrived there it was 7:45 p.m.?
page 15 + A. Yes, sir.

Q. And the accident had already occurred. Was
the Lifesaving Crew there then? Had they come there?

A. No, sir. It was one of the members of the Lifesaving
Crew on his private car out there.

Q. And you found this lady and her bicycle—say the
road runs east and west—that would have been then on the
south side of the road? '

A. Yes, sir.

Q. And entirely off of the road?

A. Yes, sir.
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Q. I believe you have shown us where that sign was up
there if you are looking east which would be so many miles
to Lynchburg and she was just a short distance you say
east of that sign?

A. Yes, sir.

Q. When you arrived there you say it was 7:45 p.m.? Was
it still daylight?

A. Yes, sir.

Q. You could see all right?

A. Yes, sir.

Q. Was the weather clear?

A. Yes, sir.

Q. So we can understand the location, because the road

has been changed out there so much, you have
page 16 | kindly shown these pictures and I notice in one

of the pictures there is something that looks like
rock posts. Do you know if those rock posts are still there
or not?

A. I don’t remember whether they are there now or not. I
know they came back and took all the shoulder off and cut
this down in here. :

Q. You mean since that time?

A. Yes, sir. That whole thing has been changed since then.

Q. This picture No. 1 shows the edge of a truck right
across the road there and that is where the Tidy Corpora-
tion is?

A. Yes, sir. : . -

. Q. If that road runs east and west then the Tidy Corpora-
tion would be on the north side, wouldn’t it?

A. Yes, sir. '

Q. And practically across the road from where you found
the lady?

A. Close to it but not exactly across from it.

Q. Did you take the pictures of this automobile at the
time the car was down at Virginian Ford?

A. Yes, sir.

Q. You have told us about seeing some paint on this auto-
mobile. I will ask you this: Did you get any samples of the
paint to see whether or not it would mateh up with the paint

either on the bicyele or on the car?
page 17 }  A. No, sir. When I went to scrape the paint off
it came off in dust. I couldn’t get a piece even to
try to mateh it.

Q. Were you able from your investigation to determine

approximately what time this accident occurred?
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A. Yes, sir, approximately 7:30.

Q. I understand you did not take any pictures of the auto-
mobile until the next day and that was down at Virginian
Ford.

A. Right. -

Mr. Whitehead: All right, thank you, sir.
RE-DIRECT EXAMINATION

By Mr. Harvey:

Q. When you examined the car for the paint could you tell
anything of the color of the paint on the car?

A. The only place it had paint on it was the end of the
bumper and that was blue and green paint. I tried to get
it off and it just came off in dust.

Q. And the color of the bicycle was what?

A. Blue and green.

Mr. Harvey: That is all.
The Witness Stands Aside.

page 18 } MISS JESSIE LINDSAY, having been first
duly sworn, testifies as follows:

DIRECT EXAMINATION

By Mr. Harvey:

Q. Will you state your name?

A. Miss Jessie Lindsay.

Q. Miss Lindsay, on May 25th, 1968 were you driving on
Route 2977%

. No, sir, I was not.

Where were you?

. I was on the car with my sister.

You were in a car with your sister?

. Yes, sir, that is right.

Who is that?

. Mrs. Hiram Jones.

. Tell us about what time this oceurred and what you ob-
served, and so forth.

A. It was about, I would say, about quarter past seven
and we ran up behind this car, dark maroon, black top car,
and it was first on one side of the road and then the other.

Q. And what happened as you recall ?

OO POPOP
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A. Well, it ran over and almost hit a car that was fixing
to pull into the main highway and it swerved away from
that and then it went over and hit this girl on the bicycle.

Q. Did you observe him hitting the bicycle?
page 19 }  A. Yes, sir.

Q. Could you tell whether it was a man or
woman driving? -

A. No, sir.

Q. But you do identify the car as being a maroon color?

A. Yes, sir.

Q. Did you identify it as being a Ford or what kind of car
it was?

A. No, sir.

Q. What happened as far as you all were concerned after
you saw this car hit the girl?

A. Well, we stopped. We were on our way to Brookville
High School and we stopped and got out.

Q. Did you notice the color of the bicycle?

A. 1t was blue.

Q. Did you observe whether or not the girl was injured?

A. The only thing I could see was the blood up here on her
head. I didn’t go to her because I can’t stand anything like
that. I can’t stand the sight of blood.

Q. Did you identify the car the next day?

A. Yes, sir. : v

Q. Where did you go to identify it?

A. Down to the Virginian Ford place in Liynchburg.

Q. You saw a maroon car there?

A. Yes, sir.
page 20 } Q. Did you observe whether any paint was on
the right fender?

A. Yes, sir, it was a tiny little bit of blue paint on the front
fender.

Q. What kind of car did you observe?

A. Tt was a dark maroon car with a black top.

Q. Was this the car you saw the day before?

A. That was the car we were following.

Mr. Harvey: All right.

CROSS EXAMINATION

By Mr. Whitehead :

Q. You were riding in the automobile with your sister and
I assume you were on the right front.
A. Yes, sir.
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driven a car for a long time?

L

ow one car from another?

he license number of the car that you

Q. Now, we will say Timberlake Road runs east and west.
East would be toward Lynchbug and west would be toward

New Londoh.

Now, you all were going in an east-

page 21 } erly direction, were you not?

A. Yes, s

Q. Now, before this
about three miles?

A. Yes, sir, I would

Q. Then the girl on
all, was she not?

A. That is what T p

Q. She was going 1n
were going, wasn’t she

A. 1 think so.

Q. In other words,
in an easterly directic
lake or a westerly dire

A. Yes, sir.

Q. What side of the

A. On my right.

Q. And that would h

A. Well, if she was
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Q. And that is the

A. 1 presume she W
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accident you had followed this car for

think so.
the bicycle she was coming toward you

resumed, yes, sir.
the opposite direction from what you

=D

you were going toward Lynchburg or
n and she was going toward Timber-
ction?

road was she on when she was struck?

ave been then on her left side?
roing toward Timberlake it would have

‘l;ay she was going?
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Q. Well, you saw her
A. Well, at that distance I just thought that she was going

toward Tim
Q. At wh
A. Well,
was up on that hill. It

page 22 }

berlake.

1at distance?

'we was over here on this hill and she
was a little dip in there.

Q. Let me ask you|this: Here are some pictures. Take
No. 1 and No. 2 and Let me ask you this—maybe you better
come down here if yoli don’t mind, please—look at this pie-
ture. This would be lookmg west or looking toward Timber-
lake. Do you understand that picture?

A. Yes, sir.

Q. In other words,
coming in this manner:

you were going east so you would be
Do you understand that?
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A. Yes, sir.

Q. You said something about a little hill.

A. We was on this hill over here and then there is a little
dip and then you come up this hill here.

Q. I see. Then so we can understand it, and help me out
if I am saying it wrong, you then were headed in an easterly
direction?

A. That is right.

Q. And you were over on top of this hill which would be
west of where the acc1dent happened?

A. Yes, sir.

Q. And the accident happened near this sign—you see this
sign right here?

A. Yes, sir.
page 23 } Q. Was it somewhere in the neighborhood of
this sign here?

A. That looks like the sign, yes, sir.

Q. Now, this was on Saturday, I believe, and it was still
daylight, wasn’t it?

A. Yes, sir,

Q. And I believe you say it happened around 7:15%

A. Somewhere along there.

Q. And you all were going to Brookville School ?

A. That is right.

Q. And when you first saw the car that you say struck
the lady on the bicycle the car was headed east or toward
Lynchburg, was it not?

A. Yes, sir.

Q. And you tell us you followed it for about three miles?

A. Yes, sir.

Q. And when you first saw the car it was on 297, wasn’t
it?

A. That is right.

Q. You never did see it get on 297, did you?

A. No, sir.

Q. And you tell us you were proceeding east and the bi-

eycle would be proceeding west. Now, did you see the auto-
mobile strike the bicycle?
A. Yes, sir.
page 24 + Q. Did you get the license number of the auto-
mobile?

A. No, sir. We didn’t get that close to it.

Q. Could you tell who was driving the car?

A. No, sir.

Q. Could you tell how many people were in the automobile?
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A. No, sir.

Q. Could you tell u

something across the
when this car came in
you from the bicycle.

A. I wouldn’t have ¢
Q. Would it be furth

A. Yes, it would be

Q. You know where

town here, would it be

A. A little bit farthe

Q. You did not get
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s, please—maybe you could point out
street or somewhere—approximately
contact with the bicycle how far were

ny idea.

er than to that door there?

farther than that.

> the road is, 501 that goes through
about that distance?

r than that I would say.

the license number and did not know

who was driving and the only thing you knew it was a

maroon car with a bla
A. That is right.
Q. And you don’t k
a Chevrolet, Ford or
A. No, sir.
Q. The next day I

¢k top.

ow what kind of car it was, whether

what?

believe you met some police officer

down at Virginian Ford, did you not?

page 25 }
Q. Whe
there was only one
there, wasn’t it?
A. That is right.
Q. And you could n
the bicycle, could you?
A. Not until I wa
on the front fender an

A. Yes, sir.
n [you went down there on that occasion

i

aroon Ford with a black top sitting

ot identify that as the car that struck

ied around in front and saw the dent
the blue paint on it.

Q. Was that the only way you had to identify it?
A. That is the way I figured it was the car.

Q. That is the way you figured it?

A. T thought that was the car, yes.

Q. You did not kno
A. No, sir.

Q

sitting where it is sho

w that that was the car?

|

. When you went [down to the Ford place was the ecar

n here in picture No. 79

A. No, it was sitting over in here.

Q. And that was thé

body and black top?

A. Yes, sir.

Q. After you all cai
followed it for about t
you?

A. No, sir.

only car sitting there with a maroon

ught up with the car you tell us you
hree miles. You never did pass it, did
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Q. And you could not tell us whether a lady or
page 26 | man was driving the car?
A. No, sir.
Q. You were riding with your sister. What kind of car did
she have?
A. She has a Plymouth station wagon.

Mr. Whitehead: All right, thank you very much.

By the Court:

Q. Let me ask you a questlon You haven’t told us too much
about exactly what happened and what you saw. I want to
know whether or not-the bicycle pulled out in front of the
car you saw or whether the car pulled over and hit the bi-
cycle. T want to know if the car ever slowed down. I want
to know exactly what happened. Tell the jury exactly what
happened in detail from the time you saw this thing hap-
pening, what the bicycle did and what the car did.

A. The car crossed over on the left and it looked like when
the driver of the car saw the bicycle he pulled it back over to
the right and hit the bicyele and then took off.

Q. Was the bicycle on the hard surfaced road? Is there
any shoulder at that particular point where the bicycle was,
or do you know?

A. I don’t know whether it was or not.

Q. Did you see any brake lights come on on the car?

A. No, sir.

Q. How fast was the car going?
page 27 + A. I really don’t know.
Q. Slow or fast? .

A. It was going fast but the miles I don’t know. It was
going fast.

Q. What happened to the girl when the bicycle was hit?

A. It kind of threw her up in the air and she came back
down and when we stopped and got out she was laying on
her back with her hand out like that.

Q And where did the bicycle end up?

One leg was over the bicycle. She was laying on top
of the bicyele.

Q. Did you hear any horn blown?

A. No, sir.

Q. What did the car do?

A. It didn’t stop. It just kept going.

The Court: All right, thank you.
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The Witness Stands|Aside.

page 28 +  MRS. HIRAM T. JONES, having been first
duly sworn,|testifies as follows:

DIRECT EXAMINATION

By Mr. Harvey:

Q. State your name.

A. Mrs. Hiram Jones.

Q. Mrs. Jones, were|{you driving on Route 297 around 7:30
p-m. the night of May 25th, 1968?

A. Yes, I was.

Q. What kind of car were you driving?

A. A ’64 Plymouth station wagon.

Q. Who was in the car with you?

A. My sister and two daughters.

Q. Tell us what happened in relationship to a bicyele that
was driving along the froad. Just tell us what happened when
you first saw the bieycle or the car before the bicycle.

A. Well, I drove up jpehind this car right after I passed the
entrance to Timberlake.

Q. What kind of can was it?

A. It was a dark maroon with a black top, and the car
was going from one side of the road to the other so I dropped
back rather than to follow it too close and I followed it until
after we got onto the dual lanes and I glanced on ahead and

it was this bicycle over on the right and the
page 29 } driver of the car that was in front of me was over

in the left lane of the double lanes and it looked
like just before he got{to the bicyele he went over, went right
diagonally across the road, and hit the bicyecle.

By the Court:
Q. Keep on and tell jus everything you saw.

By Mr. Harvey:
Q. Wait, wait, wait] wait—what direction was the bicycle
traveling? '
A. T couldn’t honestly say which direction the bicycle was
going because I was watching the car. It just happened so
quick that I really didn’t see which way the bicycle was
oing,
¢ Q. So you don’t know if it was going toward Lynchburg
or toward Timberlake@ '
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A. No.

Q. Go ahead.

A. So after the girl on the bicycle was hit and whoever
was driving the car it just looked like to me he started going
faster and never did stop, so I pulled up and the girl was
laying on the ground on her back and I pulled up and stopped
and my daughter went in this house there and called the Life-
saving Crew, and in the meantime Trooper Sexton just hap-
pened to be driving down Timberlake Road and he pulled in

behind me, and I was telling him I wanted to re-
page 30 } port a hit and run, somebody had hit this girl.

Then he asked me what color the car was and did
I get the license. I told him I didn’t get the license because
I wasn’t close enough behind to get it but I gave him the
description of the car.

Q. What description did you give him?

A. Dark maroon with a black top.

Q. You didn’t know whether it was a Ford or Chevrolet?

A. No, I didn’t know what make car it was, and during
that time the Lifesaving Crew came and they took the girl
so we left.

Q. Did you observe whether the girl was injured or not?

A. She kept complaining about her leg and she had some
scratches up here on her forehead and it was bleeding and
her leg was bleeding.

Q. The next morning did you go down to identify the
automobile?

A. Yes.

Q. Where did you go?

A. Down to Virginian Ford.

Q. Did someone call your attention to this particular car
that you identified?

A. No, sir. Sergeant Witt was down there and when we
walked into the lot he said—

Mr. Whitehead: You can’t tell what somebody told you.
You can tell what you saw.

page 31 } By Mr. Harvey:
Q. What did you see?

A. The car was sitting there that I identified.

Q. How did you identify it as being the car?

A. Well, it was dark maroon with a black top and it was
a fairly new looking car. Then when I walked around on the
side of it there was a dent in the front right fender.

Q. Did you observe any paint on it?
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A. Tt had blue paint

Q. You first identifi
black top?

A. Yes, sir.

Mr. Harvey: That is
CRO

By Mr. Whitehead:
Q. Mrs. Jones, as I

curred, as the other lad

ville school.
A. Right.
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s. Hiram T. Jones

on it.
ed it as being a maroon car with a

all.
3S EXAMINATION

understand it, when this accident oc-
y explained, you were going to Brook-

Q. You come off of a knoll, down a dip, and up an incline.
A. Not too much of ¢ an incline but some.
Q. Were you over on the other knoll that would be west

of where it happened w
A. Right.
page 32 }

en the accident took place?

Q. Now, when this car that you saw went from

the left s1de of the road to the right side of the
road then did the car go over on the shoulder which would be

the south shoulder?

A. It went straight t

Q. Then did it go on

A. No, sir, didn’t se
been off the road a cou]

Q. I understand you

A. No, sir.

Q. Then it was the 1
down to Virginian For

A. Right.

Q. And there it wa
black top?

A. That is right.

Q That was the on
it?

A. Well, I just happ

Q. Did you see any,
tops?

A. I didn’t look for

Q. Then you cannot
this is the s

A. Isaid

page 33 }
tell it was t

o the bicycle.
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Q. It looked like the same car? .

A. Yes, sir. ,
" Q. But you honestly can’t tell us that was the same car?

A. T don’t know one car from the other. The only thing I
knew was the color of it.

Q. In other words, the car you saw down at Virginian
Ford was the same color as the car you saw strike the girl?

A. Right.

Q. What time did it happen, Mrs. Jones?

A. Somewhere in the neighborhood of 7:30.

Q. You were planning to be at Brookville School at what
time?

A. The program started at 8:00 o’clock.

Q. And you were planning to get there before the program
started so you could get seated?

A. Yes.

Q. How long would you say it was before Mr. Sexton came
up?

A. Just a matter of a few minutes.

Q. Which way was the lady going on the bicycle?

A. 1 honestly couldn’t say.

Q. When you arrived both the girl and the bhi-
page 34 | cycle would have been on what we call the south
shoulder of the road?

A. Tt was on the right side of the road.

Q. Your right side of the road?

A. Yes.

Mr. Whitehead : Thank you.
The Witness Stands Aside.

The Court: Next witness.

Mr. Harvey: The Commonwealth rests.

Mr. Whitehead: We want to take up a matter with the
Court.

The Court: Gentlemen, go back to the jury room, please.

(Jury Out)

Mr. Whitehead: If your Honor please, the defendant, by
counsel, moves the Court to strike the evidence in this case
on the ground that the evidence fails to identify this defend-
ant as the operator of the vehicle that struck the young lady
at the time the evidence shows she was struck; and, with
reference to the charge in the indictment, the evidence is
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John S. Krause

L

wholly void of the fact|that the defendant was operating the
automobile that struck this lady and the bicycle;
page 35 } and furtherimore, the evidence is wholly void of
the fact that it was this defendant’s car that
struck the bicyecle.

Mr. Harvey: The defendant, by his own admission, admits
he was driving the car [prior to being apprehended in Lynch-
burg and that he came from Timberlake and this car was
identified as being owned by him. The car was identified by
these two witnesses and I think all the circumstances point
to the fact that he operated the car at the time.

The Court: The Court is of the opinion that the circum-
stantial evidence here|is strong enough to create a prima
facia case of hit and run involving personal injury. I think
this is a jury issue. The Court will overrule the motion and
submit the case to the jury.

Mr. Whitehead: Alllright, sir. We want to note an excep-
tion to your Honor’s ruling.

page 36 -} EVIDENCE FOR THE DEFENSE

JOHN S. KRAUSE,
as follows:

having been first duly sworn, testifies

DIRECT EXAMINATION
By Mr. Whitehead :
Q. Your name is Joh
you “Jack”?
A. Yes, sir.
Q. What is your age?
A. Twenty-six.
Q. Where do you live?
A. 117 Melinda Drive, Lynchburg. That is in Vista Acres.
Q. Is that in Campbell County?
A. Yes, sir.
Q. Are you married?
A. Yes, sir.
Q. Now, at the time of this accident in question, May 25th,
1968, where were you working at that time?
A. At Babcock and Wileox.

n Steven Krause but everybody calles

Q. Do you know Mr.

A. Yes, sir. _

Q. How long have y
A. T have

page 37 + Q. Where

Ray Allen here?

o known him?
known him most of my life.
are you employed now?
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N A. I am with the public school system in Am-
erst.

Q. Teaching in high school?

A. Teaching in high school, yes, sir.

Q. Do you know where Mr. Allen lives?

A. Yes, sir.

Q. Now, at my request I will ask you this: Have you
measured the distance from his home to 297% First, let me
ask you this—there are two entrances to Timberlake, one
we will say is the east end and one is the west end, where is
his home in reference to one of those entrances? Which en-
trance is his home near?

D A. T would say the east end, the end closest to Timberlake
rive.

Q. Would it be the entrance nearest to Lynchburg?

A. Yes, sir, the entrance nearest to Lynchburg.

Q. How far is it from his home to 2972

A. A little over a tenth of a mile.

Q. Now, at my request, did you measure and what is the
distance from that entrance which we will refer to there
to Timberlake, take on 297 and come east to the Tidy Cor-
poration, do you know where that is?

A. Yes, sir.

Q. What is the distance from there to the Tidy Corpora-

tion?
page 38 } A. I would say right around a mile. That is
what I measured.

Q. You say you have known Mr. Allen most of his life?

A. Yes, sir.

Q. Did you know him when he worked at B & W?

A. Yes, sir.

Q. Where does he work now?

A. It is my understanding he is still at B & W. He works
for the Navy, a representative of the Navyat B & W.

Q. I will ask you this: Do you know what his general
reputation is in the community in which he lives for being
a peaceable and law-abiding citizen?

A. Yes, sir.

Q. What is it?

A. Tt is excellent.

Q. Do you know what his general reputation is for telling
the truth?

A. In my opinion it is excellent.

Q. I think you told us you live in Vista Acres. Is that
correct?

A. Yes, sir.
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Mr. Whitehead: All right, thank you.
Mr. Harvey: No questions.

The Witness Stands |Aside.

Mr. Whitehead : We rest, if your Honor please.
page 39 } The Court: Any rebuttal?
Mr. Harvey: No, sir.

The Court: Gentlemen of the jury, the evidence in this
case has been concluded. The next step is for me to discuss
with counsel the instructions which will constitute the law
in the case. That sometimes takes a little while and has to
be done out of the presence of the jury. I am going to send
you out a few minutes.

page 40 } (Jury Out
OBJECTIONS AND EXCEPTIONS TO INSTRUCTIONS

The Court; The Court will now consider instructions
offered on behalf of thé Commonwealth and on behalf of the
defendant, the accused[being present. Considering first the
instructions offered on behalf of the Commonwealth the Court
will grant Instruction No. 1 as offered.

Mr. Whitehead: The defendant, by counsel, objects and
excepts to the action |of the Court in giving Instruction
No. 1 on the following grounds:

First, on the ground that there is not sufficient evidence
to base the instruction on;

Second, that there is no evidence that the defendant was
the operator of the vehicle that struck Virginia Elizabeth
Habich; ’

Third, there is no evidence to show that he either knew,
or through the exercise of reasonable care should have
known, that when he was driving the vehicle that he struck
this lady; and

Fourth, that the evidence is wholly void of any evidence
showing that he was thle operator of the vehicle that struck
this lady or had any knowledge while he was operating the
vehicle it had struck this lady, Virginia Elizabeth Habich.

page 41 }
Commonwealth’s Instruction No. 1 (Granted) :

“The Court instruects the jury that if you believe from
the evidence beyond a reasonable doubt that the defendant,
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Ray William Allen, was the operator of a motor vehicle in-
volved in an accident in which Virginia Elizabeth Habich,
was injured, and further believe from such evidence that
any such accident occurred under circumstances that the
defendant knew, or as a reasonable person should have
known, that an injury would or had occurred, then it was
the duty of the defendant to immediately stop as close to the
scene of the accident as possible without obstructing traffic
and report to Virginia Elizabeth Habich his name, address,
operator’s or chauffeur’s license number and the registration
number of his vehicle, and further to render reasonable as-
sistance to Virginia KElizabeth Habich, including, if re-
quested by her or if it was apparent that mediecal treatment
was necessary, the carrying of Virginia Elizabeth Habich
to a doctor or hospital; and if you believe from the evidence
beyond a reasonable doubt that the defendant failed in the
duties aforesaid, then you should find him guilty and fix
his punishment: (1) By confinement in the penitentiary for
not less than one year nor more than five years, (2) by con-
finement in jail for not less than thirty days not more than
one year, (3) by a fine of not less than fifty dollars nor more

than five thousand dollars, or (4) by both such
page 42 } confinement in the penitentiary or in jail ja:l and

such fine.”

The Court: The Court will grant Instruection No. 2 as
offered.

Mr. Whitehead: The defendant, by counsel, objects and
excepts to the action of the Court in granting Instruction
No. 2 on the ground that there is not sufficient evidence to
base this instruction on.

Commonwealth’s Instruction No. 2 (Granted) :

“The Court instructs the Jury that it is not necessary
that material facts be proven by direct evidence; that they
may be proven by circumstantial evidence, that is, the jury
may draw all reasonable and legitimate inferences and de-
ductions from the evidence adduced before them.”

The Court: The Court will grant Instruction No. 3 as
offered.

Mr. Whitehead: The defendant, by counsel, objects and
excepts to the action of the Court in giving Instruction
No. 3 on the ground that there is no evidence to base the
instruction on.
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Commonwealth’s Instruction No. 3 (Granted) :

“The Court instructL the Jury that circumstantial evi-

dence is le

al and competent, and a person

page 43 | charged with a erime may be convicted upon cir-
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page 44 }
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inconsistent with his innocence and exclude every reasonable
hypothesis of his innocence. And proof of his guilt by any
mere preponderance of evidence or by evidence that raises
in your mind only suspicion of guilt, however strong, or by
evidence that for any proper reason falls short of satisfy-
ing you beyond a reasonable doubt of his guilt, is insufficient
to warrant a convietion.”

The Court: The Court will refuse Instruction B as being
repetitious of other instruction and it is argumentative.

Mr. Whitehead: The defendant, by counsel, ob-

page 45 | jects and excepts to the action of the Court in

refusing to give Instruction B on the ground that

it states a correct statement of the law that is not covered

by any other instruction in the case, and furthermore, the

defendant is entitled to this instruction so that he may be

given all the protections required by law.

Defendant’s Instruction B (Refused) :

“The Court instructs you that the fact that the defendant
has been charged with a criminal offense or indicted
therefor, raises no presumption that the defendant is guilty
thereof.

“The defendant is presumed to be innocent of every charge
against him until he is proven guilty thereof beyond a reason-
able doubt. This presumption of innocence is not a mere
form to be disregarded by the jury at pleasure, but consti-
tutes a substantial right of the defendant and the jury must
give the defendant the benefit thereof; it goes with the de-
fendant throughout the trial and apphes at every stage
thereof until the jury has reached a unanimous verdict; and
if the case is a doubtful one it is sufficient to turn the scales
in favor of the defendant.”

The Court: The Court will refuse Instruction C on the
same ground I am refusing Instruction B.
Mr. Whitehead: The defendant, by counsel, ob-
page 46 } jects and excepts to the refusal of the Court to
give Instruction C on the same ground stated in
the objections to refusing to give Instruction B.

Defendant’s Instruction C (Refused):

“The Court instruets you that if there is a conflict in the
evidence on any fact or circumstances tending to establish
the guilt or innocence of the defendant, a part of which is in
favor of the theory of the Commonwealth and a part in
favor of the theory of the defendant and you should enter-
tain a reasonable doubt as to which is true, then it is the
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duty of you in arriving at your verdict to adopt the evi-
dence, theory and conclusion most favorable to the defend-
ant.”

The Court: The Court will grant Instruction D, as offered.

Defendant’s Instruction D (Granted) :

“The Court instructs you that the plea of not guilty de-
nies every essential element of the crime charged and places
upon the Commonwealth the burden of proving every es-
sential element of thel crime beyond all reasonable doubt
and this burden never Ehlfts but remains upon the Common-
wfealth through the entire trial and at every stage there-
0 »

The Court: The Court will refuse Instruction
page 47 } E on the same grounds I refused B and C.

Mr. Whltéhead The defendant, by counsel, ob-
jects and excepts to the action of the Court in refusmg In-
struction E on the sa 1e grounds assigned to the refusal of
the Court to grant Instruction B.

Defendant’s Instruction E (Refused) :

“The Court instructs you that if upon the whole evidence
in this case, there is any reasonable hypothesis consistent
with the innocence of Jche defendant, you must find him not
guilty; since a verdict of ‘not guﬂty means nothing more
than that the Commonwealth has not proved its case to
your satisfaction, beyond a reasonable doubt.”

The Court: The Court will grant Instruction F as offered.
Defendant’s Instruction F' (Granted) :

“The Court 1nstructs the jury that the character of the
defendant, when proven, whether good or bad, is a fact to
be cons1dered by the jury, but its weight as affectmg the
guilt or innocence of the defendant is a matter for the de-
termination of the jury in connection with all the other facts
proven in the case.” L

The Court: The Cour

page 48 } Defendant’s

will grant Instruction G as offered.
Instruction G (Granted) :

“The Court instructs the jury that there is no
burden upon the accused, Ray William Allen, to point out
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the guilty party, but in this case the burden is upon the
Commonwealth to prove beyond a reasonable doubt that Ray
William Allen is guilty.” '

The Court: The Court will refuse Instruction H as offered
because it requires absolute and positive knowledge on the
part of the defendant that injury had been done to Virginia
Elizabeth Habich which, in view of the evidence in this case,
is not a correct view of the law. Under Instruction H, as
offered, this jury could come to the conclusion that the ac-
cused was intoxicated to the extent that he did not remember
any of his acts on the particular night and therefore was
not guilty of the offense. The Court is also refusing Instruec-
tion H because paragraph (3) is repetitious of paragraph
(2) and the wording of paragraph (4) is argumentative
and constitutes a comment upon the evidence on the part
of the Court.

Mr. Whitehead: The defendant, by counsel, objects and
excepts to the action of the Court in refusing to give In-

struction H on the grounds, as set set out in
page 49 } the case of Herchenbach v. Commonwealth, 185

Va. 217, that these are the elements necessary
for the Commonwealth to prove beyond a reasonable doubt
to convict under the hit and run statute and under the in-
dictment with which this defendant is charged, and there-
fore the refusal of the Court to give this instruction is error
and the defendant has not been given an instruction which
sets out his rights and what the burden is upon the Common-
wealth to conviet him under the circumstances; and further-
more, there is no evidence, no scintialla of evidence, that
the defendant was drunk or under the influence of intoxi-
cants.

Defendant’s Instruction H (Refused):

“The Court instructs the jury that the burden is upon
the Commonwealth to prove beyond a reasonable doubt:

“(1) That the defendant was the driver of the automo-
bile which struck Virginia Elizabeth Habich;

“(2) That the defendant had knowledge of and was aware
that harm had been done to Virginia Elizabeth Habich ;

“(3) That it was present in the defendant’s mind that
there had been an injury;

“(4) That with the knowledge of all this and it being
present in his mind, the defendant deliberately went away
. from the scene of the accident without making
page 50 } himself known.
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“And the Court further instructs the jury that
if the Commonwealth fails to prove any one or more of the

above elements or if tl

reasonable doubt as to
then you shall find the dé

The Court: The Cou
changes Instruction H
graph (2) has been ch:
knew or should have
Virginia Elizabeth Hab
Paragraph (4) will be
with knowledge of this

e evidence raises in your minds a
any one or more of said elements,
fendant not guilty of hit and run.”

rt will grant Instruction H-1 which

in the following particulars: Para-

anged to read—“That the defendant

nown that harm had been done to

ich;” Paragraph (3) will be deleted.

changed to read as follows: “That
the defendant deliberately left the

scene of the accident without making himself known.” The

rest of the instruction
do you want to comment

Mr. Whitehead: Yes,
all of the things neces
as charged.

Defendant’s Instruction

“The Court instructs
the Commonwealth to pr,
“(1) That

remains the same. Mr. Whitehead,
on my passing on Instruection H-1?

sir. Instruction H-1 does not cover
sary to prove the defendant guilty

H-1 (Granted) :
the jury that the burden is upoh

ove beyond a reasonable doubt:

the defendant was the driver of the

page 51 } automobile which struck Virginia Elizabeth Ha-

bich;

“(2) That the defendant knew or should have known that

harm had been done to

“(3) That with know;
ately left the scene o
known.

V&lrglma Elizabeth Habich;
edge of this, the defendant deliber-
fthe accident without making himself

l

“And the Court further instructs the jury that if the
Commonwealth fails to [prove any one or more of the above

elements or if the evidene
doubt as to any one or

ce raises in your minds a reasonable
ore of said elements, then you shall

find the defendant not gﬁllty of hit and run.”

The Court: The Cour
to the caution the jury
cumstantial evidence.

Defendant’s Instruction

“The Court instructs
wealth relies upon circ
cure a convietion, it is
evidence with great cai

t will grant Instruction I pertaining
1s to exercise in a case based on cir-

I (Granted):

the jury that when the Common-
umstantial evidence in order to se-
the duty of the Jury to scan such
re and caution; and unless the cir-
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cumstances proven are of such a character and tendency as
to produce in the mind of the Jury a moral conviction of guilt
of the defendant beyond a.reasonable doubt; then you must
find the defendant not guilty.”

The Court: How long do you want to argue?
page 52 }  Mr. Whitehead : About a half an hour.

JURY’S VERDICT

“We, the jury, find the accused, Ray William Allen, guilty
as charged and fix his punishment at 30 days in jail and
($100) one hundred dollars fine.”

“Scott F. Harrison, Foreman”

The Court: Is there any motion?

Mr. Whitehead : The defendant, by counsel, moves the court
to set the verdict of the jury aside on the following grounds:

First, it is contrary to the law and the evidence in the
case;

Second, there is not sufficient legal evidence to sustain
the verdiet;

Third, on the ground that the Court erred in not sustain-
ing the motion for a mistrial when the opening statement
was made by the Commonwealth Attorney with reference
to this man being arrested on another charge;

Fourth, on the ground that the evidence failed to show
that the defendant either was driving the automobile at the
time of the accident and also it fails to show beyond a reason-

able doubt that the automobile owned by the de-
page 53 } fendant struck the person involved;

Fifth, on the ground that the amendment made
by your Honor in Instruction H-1 and refusing to give In-
struction H fails to cover the things that are necessary in
order to justify a conviction; and further, on the ground
that the Court erred in refusing to give Instruetion B which
was a proper instruction and that that instruction is not
covered by any other instruction in the case and in refusing
to give Instruction B then the jury was not told with ref-
erence to the law as to the defendant being presumed to be
innocent of every charge and that was most vital to the
defense of the defendant; and further, on the ground that
the other instructions refused should have been given and
also that the defendant was entitled to have Instruction E
because Instruction E states specifically what the law is
applicable to the defendant and without that instruction the
jury was not told what their verdiet of “not guilty” meant
and therefore we ask your Honor to set the verdict aside
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for those reasons.
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The Court: Mr. Harvey, do you care to respond on behalf

of the Comm
Mr. Harvey

page 54 }
, The Court
had a fair trial in this

onwealth?
: No, sir.
;" Mr. Whitehead, I think both sides
case. What the jury did or did not

do was up to them. As far as being instructed as to the

law and as far as the ru

fect, I think that this
how to try one and th
delay on my part in 1|
at this time. I respectf
enter judgement on the
you on whether or not
until such time as you
care to do so.
Mr. Allen, will you ri
anything to say why t
judgment in this case?

Mr. Allen: No, sir.
The Court: Ray Wi
jury’s verdict the Cou
fixes your punishment
dred dollars fine. You ¢
Mr. Whitehead: If y
fendant, by

page 55 } ruling of th{e

lings I made, while perhaps not per-
case was tried as fairly as I know
ore is no reason as I see it for any
uling on the motion you have made
ully overrule your motion and I will
jury verdict as of today. I will hear
I will let Mr. Allen remain on bond
exhaust appeal possibilities if you

se? Ray William Allen, do you have
he Court should not now pronounce

lliam Allen, in accordance with the
rt finds you guilty as charged and
at thirty days in jail and one hun-
an have your seat.

our Honor please, at this time the de-
counsel, objects and excepts to the
Court and does ask for a stay of

execution for a period to the next term. I think

we can do it by then. That will give me an opportunity to get
the evidence written ont and apply to the Supreme Court
for a writ of error.

I respectfully say with reference to the ruling of his Honor
that it is my humble opinion there is certainly error in the
instructions here and there is certainly error as far as the
other grounds I have stated because, as far as I know, no
instruction has been given in this case with reference to the
fact the defendant is presumed to be innocent of every charge
against him until proven and I feel under the circumstances,
if your Honor please, that in view of that it would certainly
be to the ends of justice to grant this stay and we respect-
fully ask the stay. This man will be right here. He works
right here at the B & W and he will not leave the jurisdiction
of this Court if the Codrt SO says.

The Court: In reply|to your statement about the instrue-
tions you and I disagree about that. I think the instructions
clearly told the jury the law with reference to presumption
of innocence the defendant is entitled to in a criminal trial.
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I think Instruction D in effect told them that and
page 56 | I think the jury was properly instructed and suf-

ficiently instructed upon the applicable principles
of law which applied to an accused in a criminal case.

Now, on your next point I am going to exercise my dis-
cretion and I am going to agree with you that there is no
good reason why this man should be put in jail now. There
is no reason in my mind why I shouldn’t grant your request
and I will do so and so you will stand again, Mr. Allen.

In accordance with the motion of your attorney that I
suspend execution in this case, and that I continue your
bond, whatever that might be, until the opening term of
the January term of this Court, I will grant that request
which means that you will be free on bond as you have been
until such time as the State Supreme Court passes on this
case and if I have committed reversible error they will tell
me so. That is their job. Does that meet with your approval,
Mr. Harvey?

Mr. Harvey: I have no opposition.

The Court: Mr. Allen, do you understand your bond what-
ever it might be, is continued upon the same terms and con-
ditions as existed prior to this trial from the time you were

bailed until the time of the trial?
page 57 } Mr. Allen: Yes, sir.
The Court: I think that is all. Recess court.

(Recess)

A Copy—Teste:
Howard G. Turner, Clerk
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