


IN THE 

Supreme Court of Appeals of Virginia 
kT RICHMOND 

ecord No. 7369 

VIRGINIA: 

In the Supreme Court of Appeals held at the Supreme 
Court of Appeals Biliilding in the City of Richmond on 
Wednesday the 3rd daiY of December, 1969. 

JAMES HAROLD J~HNSON, JR., . Plaintiff in error. 

against 

COMMONWEADTH OF VIRGINIA, Defendant in error. 

From the Circui Court of Prince George County 
Li .on L. Jones, Judge 

Upon the petition of James Harold Johnson, Jr., a writ 
of error and superse~eas is awarded him to a judgment 
rendered by the CircU:it Court of Prince George County on 
the 20th day of May, i969, in a prosecution by the Common­
wealth against the sdid petitioner for a felony; but said 
supersedeas, however,! is not to. operate to dischai:;ge the 
petitioner from custodiy, if in custody, or to release his bond 
if out on bail. 
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• • • • 

JUDGE'S CERTIFICATE 

I certify that I have investigated and found that James 
Harold Johnson, Jr., an infant, is unable to pay or secure to 
be paid the costs of printing the record in this case pursuant 
to §19.1-289, Code of Virginia, 1950. 

Dated: 1/12/70 
Ligon L. Jones, Judge 
Circuit Court of Prince George 
County 

Recd 
1/16/70 
HGT 

• • 

AFFIDAVIT OF POVERTY 

Commonwealth of Virginia 
City of Petersburg To-wit: 

This day James Harold Johnson, Jr., an infant, and his par­
ents Mr. and Mrs. James Harold Johnson, personally ap­
peared before me, Myra P. Houchens, a Notary Public in and 
for the City and Commonwealth aforesaid, and made oath 
that they are unable to pay or secure to be paid the cost of 
printing the record in this case. 

James Harold Johnson, Jr. 

James Harold Johnson 

Mrs. James Harold Johnson 

Subscribed and sworn to before me, the aforesaid Notary 
Public in and for the City and Commonwealth aforesaid, by 
the above signed parties this 5 day of January, 1970. 

My commission expires 5/29/72 

Filed 1/12/70 

Myra P. Houchins 
Notary Public 

LLJ 
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Recd 
1/16/70 
HGT 

* * * * 

RECORD 

* * * 
page 17 r 

* * * * * 

This day came again the Attorney for the Commonwealth 
and James Harold J o!hnson, J-r. who stands convicted of a 
felony, to-wit: possess~on of illegally acquired narcotic drugs, 
known as cannabis, i:d a quantity greater than twenty-five 
grains, was again led to the bar in the custody of the Sheriff 
of this County and c~me also Sidney Barney, attorney for 
the accused heretofore! appointed. · 

And the Probation Office'r of this Court to whom this 
case has been previously ref erred for investigation appeared 
in open court with a I written report which report he pre­
sented to the Court in open court in the presence of the de­
fendant who was fullYj advised of the contents of the report 
and a copy of said report was also delivered to counsel for 
accused. I 

Thereupon the defendant and his counsel were given the 
right to cross examine! the probation officer as to any matter 
contained in the sajd report and to present any additional 
facts bearing upon thJe matter as they desired to present. 
The report of the probation officer is hereby filed as a part 
of the record in this dse. 

The defendant by coE-nsel moved the Court to set aside the 
verdict of the Court finding the defendant, James Harold 
Johnson, Jr. guilty ofl' possession of illegally acquired nar­
cotic drugs, known as cannabis, in a quantity greater than 
twenty-five grains, which motion the Court overruled to 
which action of the Cou~t the defendant by counsel excepted. 

Counsel ~or the accused moved the Court to 
page 18 ~ suspend the imposition of sentence and to place 

the defend:!nt on probation which motion was 
overruled, to which ruli'ng the defendant by counsel excepted. 

Whereupon the Couh taking into consideration all of the 
evidence in the case, tlh.e report of the Probation Officer, the 
matters brought out oh cross examination of the Probation 
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Officer and such additional facts as were presented by the 
defendant, and it being demanded of the d~fendant if any­
thing for himself he had or knew to say why Judgment sho~ld 
not be pronounced agains~ him accord~ng to law .an~ nothmg 
being offered or alleged m delay of Judgment, it is accord­
ingly the judgment of this Court that ~he defend.ant ?e, and 
he is hereby sentenced to confinement m the pemtentiary of 
this Commonwealth for the term of twenty (20) years, of 
which term the Court doth suspend the execution of ten (10) 
years upon the conditions that he keep the peace and be of 
good behavior for twenty (20) years, and a fine of Five 
Hundred Dollars ($500.00) and that the Commonwealth of 
Virginia do recover against the defendant its costs by it 
about its prosecution in this behalf expended. 

And it is further ordered that as soon as possible after 
the entry of this order the defendant be removed and safely 
conveyed according to law from the jail of this Court to 
the State Penitentiary, therein to be kept, confined and 
treated in the manner provided by law. 

The Court orders that the prisoner be allowed 188 days 
credit for the time spent in jail awaiting trial. 

The Court certifies that at all times during the trial of 
this case the defendant was personally present and his at­
torney was likewise personally present and capably repre­

sented the defendant. 
page 19 ~ It is further ordered that the dictabelts upon 

which the evidence and incidents of trial in this 
case were recorded verbatim be, and they are hereby made 
a part of the record in this case. 

The defendant by counsel indicated to the Court his in­
tention to note an appeal in this case, and the Court inquired 
of defense counsel if he was in a position to assist said de­
fendant in the perfection of his appeal. The defense counsel 
informed the Court that he desired some time within which 
to consider this matter. 

The defendant by counsel moved the Court to fix an appeal 
bond in this matter and the Court, after conferring with 
the Attorney for the Commonwealth, doth fix the said sus­
pending bond at Ten Thousand Dollars ($10,000.00), and 
thereupon continued the matter of appointing counsel to as­
sist the defendant in perfecting his appeal until: the 19th 
day of June, 1969 at 10 :00 o'clock A. M. 

And the defendant is remanded to jail. 

Enter This: May 20, 1969 

Ligon Jones 
Judge 
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• 
page 21 ~ 

• • • 

ASSI NMENT OF ERROR 

To: The Clerk of the !Circuit Court of the County of Prince 
George 

The Attorney for J, mes Harold Johnson, Jr., the defend­
ant in the above styled case in the Circuit Court of the 
County of Prince Gebrge, hereby sets forth the following 
assignments of error: I 

1. That the Court erred in refusing to strike the evidence 
on the grounds that the defendant was entrapped into ob­
taining and selling the! marijuana. 

2. That the Court brred in refusing to strike the Com­
monwealth's evidence Ion the grounds that there was insuf­
ficient proof adduced from the chemist that the material 
found on the defendan~ was marijuana. 

3. That the Court erred in refusing to set aside the ver­
dict of guilty and graht a new trial on the grounds that the 
verdict was contrary t~ the law and evidence. 

4. The defendant deserves the right to add additional 
grounds of defense w:tlich may be found after the transcript 
has been printed. 

Sidney Barney 
Attorney for James Hjrold Johnson, Jr. . 

Filed in the Clerk's Office the 27 day of May, 1969 

Teste: 
Kenneth L. Figg, Jr., lerk 
by Frances U. Scher a . c . 

• • • • • 
page 22 ~ 

• • • • • 

NOTICE OF APPEAL 

Take Notice, that J~mes Harold Johnson, Jr., heretofore 
the defendant in the above styled case, does hereby appeal 
from the judgment of !this Court in the premises to the Su­
preme Court of Appealls of Virginia. 
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Whereas, the appellant, because of his indigency cannot 
pay the fee of Counsel to prosecute his appeal, he further 
moves that the Court will appoint Counsel in his behalf to 
prosecute an appeal from the judgment of this Court, entered 
on the 20th day of May, 1969, in the premises to the Su­
preme Court of Appeals of Virginia. 

Whereas, the appellant is a poor person and cannot pay 
the costs in prosecuting his appeal, he hereby moves the 
Court for leave to proceed in f orma pauperis. 

And, the appellant further moves this Court to order the 
Court Reporter to transcribe the proceedings at the ex­
pense of the Commonwealth and to furnish the said peti­
tioner required copies of the entire record, and, that the 
fee for his services be paid for in the manner provided for 
by law. 

James Harold Johnson, Jr. 
Petersburg City Jail 
Petersburg, Virginia 

Filed in the Clerk's Office the 29th day of May, 1969 

Teste: 
Kenneth L. Figg, Jr., Clerk 

• • • • 

page 23 ~ AFFIDAVIT OF POVERTY AND 
REQUEST FOR COUNSEL 

This is to certify that James Harold Johnson, Jr., the under­
signed party, personally appeared before me, a Notary Pub­
lic in and for the State and City aforesaid, and being duly 
sworn according to law, deposes and says that, to-wit: 

He is indigent and without funds because of his present 
incarceration; and that because of his poverty he is unable 
to procure the necessary funds to defray the expense of 
Court costs, attorney fees, etc., in his proposed appeal. 
Therefore, he prays that this Court will rule in accordance 
with the Statute of this Commonwealth governing same and 
allow him to herewith proceed in forma pauperis. 

He further prays that, according to the pertinent statute, 
that an attorney at law be appointed by this Court to perfect 
his proposed appeal as required by law. 

On this 28 day of May, 1969, the said James Harold John­
son, Jr., has the sum of $2.32 on his spending account. 

Respectfully submitted, 
Affiant James Harold Johnson, Jr. 
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Subscribed and sw1rn to before me, a Notary Public in 
and for the City and\ State aforesaid, and given under my 
hand and seal this 28 aay of May, 1969. 

My commission expi~es : September 29, 1972. 

Seal 

B Harold Hicks 
Notary Public 

Filed in the Clerk's Office the 29th day of May, 1969. 

Teste: I 
Kenneth L. Figg, Jr., Clerk 

• • • • • 
page 27 ~ 

This day came Sidney Barney, counsel of record for the 
defendant and asks lekve of Court to withdraw as counsel 
of record for the def 4ndant in this case and to enter the 
appearance of Arnoldi & Porter, by Andrew S. Krulwich 
and Reid P. Chambe1;_~p and Hunton, Williams, Gay, Powell 
& Gibson by Joseph lVL Spivey, III, and Thomas G. Slater, 
Jr., as counsel of reco* for the defendant. The Court being 
of the opinion that such leave should be granted, the Court 
doth I 

Adjudge, Order and Decree that Sidney Barney be, and he 
hereby is, granted leav~ to withdraw from this case as coun~ 
sel of record for the defendant and that Arnold & Porter, 
by Andrew S. Krulwicli and Reid P. Chambers, and Hunton, 
Williams, Gay, Powell Gibson, by Joseph M. Spivey, III, 
and Thomas G. Slater, Jr., are noted as counsel of record 
for the defendant. 

• • 

Dated: 7 /7 /69 

Enter this: 

Ligon Jones 
Judge 
• 

Transcript of the testi ony and incidents of trial of the 
above when heard on !lt:arch 14, 1969, and March 18, 1969, 
and the pre~sentence h~aring held on May 20, 1969, before 
the Honorable Ligon L. ones, Judge. 
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Thomas James Lauter 

APPEARANCES: 

Mr. F. L. Wyche, Attorney for the Commonwealth 
Mr. Sidney Barney, Attorney for the defendant 

"" "" • 
page 8 ~ 

• • • • • 

THOMAS JAMiiJS LAUTER, a witness, deposes and says: 

DIRECT EXAMINATION 

By Mr. Wyche: 

• • "" • • 

page 13 ~ 

• • "" • 

The Court: Mr. Lauter, where is your mother? 
A. She's at home. 
The Court: Well, I reckon that would be the best way to­
Mr. Wyche: Sheriff, will you have a summons issued for 

Mr. Lauter's mother and produce her in court, please. 
Sheriff: Yes, sir. 
Mr. Barney: Judge, I would have to say right now that 

I would object to her testimony, too. 
The Court: To her testifying? 
Mr. Barney: That's no evidence, Judge. I understand the 

birth certificate-
The Court: I think hers is the best evidence. I don't 

think a piece of paper means near as much as the testimony 
of a mother. 

Mr. Wyche: Are you known as Thomas Lauter or James 
Lauter or-? 

page 14 ~ A. Thomas. 
Q. Thomas Lauter. 

A. Yes, sir. 
Q. And you say you are a student at Prince George High 

School? 
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Thrmas James Lauter 

A. That's correct. 
Q. And you are in YirUr senior year 1 
A. That's correct. 
Q. And you have ttended no other high school other 

than Prince George High School 1 
A. No other high scHool, no, sir. 
Q. Do you know the l:tccused, James Harold Johnson 1 
A. Yes, sir. j . 
Q. When did you become acquainted with him and where? 
A. In high school dubng about the tenth grade. 
Q. And you have knbwn him how long1 
A. About two, thretears. 

Q. Is he 
1 

was he a student in Prince George 
page 15 r High Schoql 1 

A. Yes, sir, he was. 
Q. Now, Thomas, ydu have been summoned and have been 

sworn as a witness in lthis matter that is being heard by the 
Court today, an indictment charging James Harold Johnson 
with the sale of narc~tic drugs, commonly known as mari­
juana, possession of nhcotic drugs. 

How did you become! involved in this matter1 
A. Well, I've been knowing Mike, Deputy Sheriff Mike 

Vrable and he told me that-

Mr. Barney: Objection, Judge. 
Mr. Wyche: Don't sl:ty what he told you. 

A. Well, there had (been rumors and the fact that mari­
juana has been going around in the high school at Prince 
George and I offered o help out for the school and for the 
Police Department in brder to find out who has been selling 
the marijuana. I 

Q. So that is how yo~ became involved in the matter? 
A. Yes, sir. 

page 16 r Q. A volluntary-was it a voluntary offer to 
assist the ~chool authorities and the Police De­

partment of Prince George County to determine who was 
selling marijuana to t:He school children 1 

A. That is correct. Yes, sir. 
Q. Now as a result I of this offer to assist in this matter 

as you have described, what did you do with reference to this 
accused, James Harold! Johnson 1 

·A. I talked with J a:hies Harold Johnson in school to find 
out if he could get somle marijuana or some type of drug and 
if I could make a buy through him. And I finally was able to 
make the buys from J almes Harold Johnson. 
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Thornas J arnes Lauter 

Q. Now, he is charged in the two indictments with a sale of 
a narcotic drug or marijuana to you on November 14, 1968. 
Will you tell the Court just what your participation in that 
alleged sale was, how it occurred and all the facts involved 
in this alleged purchase by you 1 

A. You want the first buy, correcU 
page 17 r Q. No. November 14th, buy. 

A. Oh, yes, sir. 
Q. As alleged in the indictment. 
A. On November 14th, it was a Thursday, I met-first 

James Harold Johnson called my house and asked if I could 
bring the two hundred dollars, which I had already arranged 
to make a purchase. I told him I had two hundred dollars 
and see if he could make a purchase with this two hundred 
dollars. And that Thursday night 

Q. Where did you get the two hundred dollars 1 
A. From Deputy Sheriff Havens and Mike Vrable over at 

David Lyon's Office. I met them about a quarter after six and 
Q. On November the 14th 1 
A. On November 14th. 
Q. Did they give you two hundred dollars 1 
A. We checked it over and wrote down the marked money 

and I checked it with them, the numbers of the marked money, 
and Mike Vrable handed me the two hundred dol­

page 18 r lars in marked money. 
Q. What did you do with the two hundred dol­

lars when it was handed to you 1 
A. I put it in my pocket and held on to it until it was time 

to pick up James Harold Johnson. 
Q. All right, from that time forward tell the Court now 

what happened. 
A. We left-I left in my automobile. David Lyons and 

Deputy Sheriff Havens and a detective from Hopewell fol­
lowed my car down 301 and I turned off a side road to pick 
up Jimmy Johnson. I approached his house and stopped, and 
he came out and got into the car. I handed him the two hun­
dred dollars in marked money, which his house is in Prince 
George County. He then proceeded back-

Q. That's the same two hundred dollars that was given 
you by the officers 1 

A. That's the same two hundred dollars, yes, sir. It was 
marked money. 

Q. And you gave that to him at his house in 
page 19 ~ Prince George County1 

A. That's correct. We then headed back to 301 
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Th nias James Lauter 

where Deputy Sheri : Havens and the detective picked us 
up again by followingj us and we proceeded to Route 36 over 
to the Hopewell TastYj-Freeze. 

Q. Now whose automobile were you driving~ 
A. I was driving rrty parent's automobile. It was a red, 

white top, Plymouth s~ation wagon. 
Q. You were operating that automobile1 
A. That's correct. I 
Q. Where was J am1s Harold Johnson 1 
A. He was on the passenger side of the front seat. 
Q. So you proceedetl from his house back to 301 and then 

from there to Hopeweil, Virginia, is that correcU 
A. That's correct. Route 36 leads into Hopewell, Virginia. 
Q. Where did you go in Hopewell 1 

A. We drove into the parking lot of the Hope­
page 20 ( well TastyiFreeze, which is in Hopewell, Virginia, 

and we patrked and waited for Stephen Jessup. 
He was supposed to He driving a blue Volkswagon. He then 
approached the parkihg lot driving a blue V olkswagon and 
pulled up on the pass4nger side of the car. 

Q. Of what cad ~ 
A. Of my car. Jess p got out of his automobile carrying a 

large brown paper b g and then got into the passenger side 
of my automobile, which Jimmy Johnson, slipped over beside 
me and Jessup was id the front seat beside Jimmy Johnson. 

Q. So youwere all three in the front seaU 
A. That's correct. I Jessup opened this brown paper bag 

and took out twenty small brown envelopes and handed them 
to James Harold J oh:hson. In return James Harold Johnson 
handed Stephen J ess{1p the two hundred dollars of marked 
money. Then James Harold Johnson took out his own brown 
paper bag and put the twenty small brown envelopes into 
that paper bag. And then they sat and talked awhile and 

Stephen J ~ssup handed Johnson, Jimmy Johnson, 
page 21 r a small br~wn envelope and asked him if he would 

like to try! it. It was just a bonus and he didn't 
have to pay for it. Jimmy Johnson accepted it and he put it 
in his coat-his left khirt pocket, then sat there and talked 
awhile. Jimmy J ohnsbn took the small envelope, folded it and 
put it into the small paper bag with the twenty small brown 
envelopes. He sat there for a few minutes more and Stephen 
Jessup took out a snhall container and it had some kind of 
little pill or something inside it and asked if we would like to 
buy it for twenty dollars, and we did not have any more 
money, which we c01:illdn't make another buy so he put that 
back away. We thenistephen Jessup got out of the car and 
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Thomas James Lauter 

re-entered his own Volkswagon and Jimmy Johnson and I 
then proceeded out of the Hopewell Tasty-Freeze. 

Q. Where was the paper bag you referred to then~ When 
you left the Tasty-Freeze~ 

A. Jimmy Johnson was holding it in his lap between his 
legs. We then headed down to Route 156 where I was sup­

posed to turn into the Lakewood Supper Club, as 
page 22 t I did. As I approached the Lakewood Supper 

Club I asked Jimmy Johnson to hand me the small 
brown envelopes that he was supposed to give me. We e~tered 
the Hopewell Tasty-I mean the Lakewood Supper Club, he 
handed me five small 

Q. What do you mean, entered the Lakewood Supper Club~ 
A. It's right out-you have to turn off of Route 156 into 

the parking lot of the Lakewood Supper Club. 
Q. Now you are referring to the parking lot when you say 

you entered the Lakewood Supper Club­
A. Yes, sir. 
Q. or to the building itselH 
A. No, sir. 
Q. The parking lot~ 
A. The parking lot. 
Q. All right, what did you do when you got there~ 
A. As we entered the parking lot of the Lakewood Supper 

Club he handed me five small brown envelopes which I then 
put into my right coat pocket. I pulled into the­

page 23 t turned around in the Lakewood Supper Club 
parking lot and stopped the car and waited-cut 

off the lights and waited, and I knew that Deputy Sheriff 
Vrable was supposed to come up to the car. He then came up 
to the car and opened the door. I got out of my side of the car 
and walked around to the front of the car. 

Q. Now you are speaking of Deputy Sheriff Vrable~ 
A. Vrable, yes, sir. 
Q. He came up to your side of the car~ 
A. No, sir, he came up to the passenger side of the car 

where James Harold Johnson was sitting. He opened the 
door and asked me if he could have my permission to search 
my car, which I then gave my permission to search my car. 
He then told James Harold Johnson-warned him of his 
rights and told him that he was under arrest for possession 
of mariu.f ana. 

Q. Well now where was the-you say when you stopped 
in the parking lot James Harold Johnson gave you five of 

the packages-
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Th<Jmas James Lauter 

page 24 r A. Smalll brown ~nvelopes, yes, sir. 
Q. That you had m your pockeU 

A. Yes, sir. I 
Q. Where was the remainder, the balance of these packets 

at that time1 I 
A. He had one inside of his shirt pocket and he had fifteen 

still inside of the bro~n paper bag. 
Q. And where was tlie brown paper bag at that time1 
A. He was still holdilng it between his legs in his lap. 
Q. And where was it when Officer Vrable opened the door1 
A. When he opened lthe door, he took the brown paper bag 

and stuffed it down between his legs on the floor and-but he 
was still holding it at lall times when Officer Vrable came up 
to the car. 

Q. Well, now what llecame of that brown paper bag that he 
was holding or had between his legs 1 

A. J ohnsbn was then arrested and Mike­
page 25 r Deputy Sh~riff Vrable then took the brown paper 

bag out of Tu.is possession. 
Q. Now what happehed after thaU 
A. After that they I searched him for-they frisked him 

down and found a knife in his back pocket which I warned 
Deputy Sheriff Vrab]e he had, because I knew he had it. 
He told me he had it. I 

Q. Was an attempt made to use that knife or anything 1 
A. When I picked Thim up that night he had said that he 

would use it if he had I to. 
Q. Was any attemp~ made to use it at any time 1 
A. No, sir, I just W!arned Mike Vrable that the knife was 

back there and Deput~ Sheriff Vrable took the knife out of 
his back pocket. I 

Q. Now what beca:die of the five brown packets that you 
put in your pockeU I 

A. I took them out and handed them to Sheriff Atwood and 
he held on to them sinlce-from then on. 

Q. So Shbriff Atwood was present also1 
page 26 r A. Yes, ~ir, he was following me. He followed 

me from t:tle Hopewell Tasty-Freeze to the Lake­
wood Supper Club patking lot. 

Q. And was Deputy Sheriff Vrable present when you 
handed these five pacl~ets to Sheriff Atwood 1 

A. Yes, sir, he was.I 
Q. Does that cover in substance this transaction that took 

place between you and James Harold Johnson 1 
Q. Nothing else yoi:l have to add to iU 
A. For that night, yes, sir. 
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Thomas James Lauter 

A. No, sir. 
Q. The Lakewood Supper Club, is that in Prince George 

County1 
A. That is in Prince George County. 
Q. On what highway1 
A. On Route 156. It is now called Winter Gardens. Its 

been changed. 
Q. All right, answer Mr. Barney's questions. 

CROSS-EXAMINATION 

By Mr. Barney: 

page 27 ~ Mr. Barney: Judge, before I cross-examine him, 
I would like to make a motion to (unintelligible) 

The Court: On what ground¥ 
Mr. Barney: On the-he has not proved first, that John­

son had exclusive possession or was in possession. Second, 
that Vrable, as I understand Johnson-I mean Lauter's tes­
timony, that Vrable came up, opened the door and pulled this 
-not pulled this man out, but asked this man to get out, and 
asked, as I understood his testimony, reached in his pocket 
before he ever arrested him which would be an illegal search. 

The Court: The objection-the motion is overruled. 
Mr. Barney: I except for the defendant. 
The Court: Proceed. 

Mr. Barney: Now, Thomas, you work for Mr. Spain, don't 
you~ 

A. That's correct. 
Q. And he runs an Esso station on 3011 

A. Yes, sir, he runs two of them on 301. 
page 28 ~ Q. Which one do you work aU 

A. I work at the No. 2. It is located on 301 
and 95. 

Q. Is that-¥ 
A. Right by the Stephen Kent Motel. 
Q. Stephen Kent Motel~ 
A. Yes, sir. 
Q. You are a very popular boy at school, aren't you¥ 
A. Yes, sir. 
Q. A lot of kids hang around there¥ 
A. At that station¥ 
Q. 'Yes. 
A. No, sir. He doesn't permit it. 
Q. Does Mr. Vrable and-does Mr. Vrable and Mr. 

Havens come down there often¥ 
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A. No, sir. 

ThJ,omas James Lauter 

Q. How do you happen to know-how do you happen to be 
so friendly with Mr. Vrable? 

A. I hav~ known him for a year or so and he 
page 29 r is just a real good friend of mine. I enjoy being 

with him. I 
Q. Have you known him professionally? 
A. What do you mean, professionally? 
Q. Have you ever Had any cause for Mr. Vrable to talk to 

you about violating arty laws? 
A. No, sir. I· 
Q. How about Mr. Havens? 
A. Mr. Havens, I i:het him when I was working down at 

Beck's Garage, was thie first time I met him. He used to come 
in there quite often ~nd that was quite a few years ago. 
When I was about nine years old I was working down there. 

Q. Did Mr. Havens/or Mr. Vrable ever question you about 
a breaking and entering in Prince George County? 

A. No, sir, not me. I~ 
Q. Now, James, yolfu say that you met Johnson here at 

school~ 
A. Yes, sir, I know 1 im. I met him about-

Q. Were/you a close personal friend of his? 
page 30 r A. Not real close. I talked with him and seen 

him in schobl and I'd speak to him and all. 
Q. Well, you talkedjto him before you talked to Mr. Vrable. 

What kind of conversation did you have with him? 
A. Do you mean deb.ling with-
Q. I mean did yo~~ have any conversations before you 

talked with Mr. Vrable~ Did you ever talk to him about 
buying marijuana, getting marijuana~ 

A. No, sir. I 
Q. You did not. Now before Mr. Vrable did Johnson ever 

in any way indicate tb you that he would get you marijuana 
or he would buy som~ for you~ 

A. No, sir, because1the people that want it have to ask for 
it. 

Q. So he never in' icated any way that he was a buyer 
or supplier or a user tf marijuana~ 

A. No, sir. 
Q. Mr. Vrable talk d to you and I expect Mr. Havens did 

also? j 
page 31 r A. Yes, sir. 

Q. Wen,l'tell me what they said when they first 
approached you about becoming a buyed 

A. Well, at first Deputy Sheriff Vrable asked-
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Thomas James Lauter 

Q. Excuse me, let me ask you how long ago this was 1 
A. About a-I'd say almost a year, at least. 
Q. All right, now what did Deputy Sheriff Vrable tell 

youf 
A. He asked me if I could :find out of anyone dealing or 

selling with the marijuana in the high school, and I checked 
around and talked to a lot of people in school about it and 
talked to James Harold Johnson and found out he was the 
only one that I could actually make the buy with. 

Q. Now, you went to James Harold Johnson and asked him 
to buy you some marijuana~ 

A. I asked him if he could get some, and, in order to make 
a buy, that I would like to try it out. 

page 32 ~ Q. Well, what I want the Court to thoroughly 
understand was that up until this time that Mr. 

Vrable talked to you, you had no idea that James Johnson 
could get you some marijuana 1 

A. I had an idea but I never asked him-never had no 
use until then to ask them for marijuana. 

Q. And you went up and asked him to make a buyf 
A. Well, I didn't go up and ask him to make the buy, I 

asked him if he could get a buy. It took a little time but I 
:finally did. 

Q. Well, how many times did you have to ask him? 
A. It was quite a few unsuccessful attempts actually. I 

talked with him about four or :five times until he actually 
said he would make a buy for me. 

Q. Now, so you talked to him four or :five times before he 
said he would make a buy 1 

A. Yes, sir. · 
Q. In other words, you kept nagging him to 

page 33 ~ make a buy, is that correctf 
A. No, sir, I never nagged him. 

Q. But you kept pressuring him to make a buy, may I use 
that wordf 

A. No, sir. 
Q. But you kept insisting that he make a buy? 
A. He was on his own, actually. I just asked him if he 

could make a buy, I didn't tell him that I wanted to make a 
buy, I just asked him if he could get me some marijuana. 

Q. Get it for you~ 
A. Yes, sir. 
Q. You wanted him to be an agent for you to get some for 

you~ 
A. An agentf No, sir. Just like another buyer. 
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Q. Now, James, letl me-you asked him to get some mari­
could he make a buy ~or you, is that right Y 

A. Thatjs correct. 
page 34 r A. A bu~ for you not a sell for you Y 

A. Well) to buy, to get-
Q. To get-? 1 
A. Marijuana, yes, sir. 
Q. That is exactly ight. You gave him money to get mari-

juana to give to you, ls that correcU . 
A. That's correct. · 
Q. Now, this two undred dollars that he had, that you 

gave him. How muchjmoney-how much of that two hundred 
dollars went to James Johnson Y 

A. How much monbyY I gave him to whole two hundred 
dollars. I 

Q. That is correct, and of that two hundred dollars how 
much went to Jessup? 

A. The two hundred dollars. 
Q. The two hundred!. dollars Y 
A. That's correct. I 
Q. And he got-he tlidn't get anything. 
A. He got his mari)uana. 

Q. He g0:t the twenty bags of marijuana Y 
page 35 r A. Thatjs correct. 

Q. Whiclil is the amount that you contracted 
·for, right? j 

A. I didn't know h@w much he could get for two hundred 
dollars. I 

Q. But he got two hi.kndred dollars worth of marijuana Y 
A. That's correct. I 
Q. Now the part thht belonged to him was the extra pack­

age that Jessup gave him? . 
A. No, sir. He kept fifteen bags in agreement. He would 

sell and I would hold I on to the other five bags until he sold 
all his. 

Q. You gave him the fifteen bags, is that right Y 
A. I never gave hirii fifteen. He had possession of his fif­

teen the whole time. j 
Q. Now, James, letl's get back here. You gave him two 

hundred dollars Y I 
A. That'~ correct. 

page 36 r Q. And. for this two h~~dred dollars he was 
going to gr~e you some mariJuana Y 

A. That's correct. I 
· Q. And out of what~ver he got, you were going to give him 
something. is that right? What was the agreement? 



18 Supreme Court of Appeals of Virginia 

Thomas James Lauter 

A. The agreement was that I had the money I told him I 
had the money because he didn't in order to r:iake the buy 
and I would expect my two hundred dollars back after he had 
sold his amount, his fifteen bags that I would receive my 
two hundred dollars worth back. 

Q. Now, James, you made a statement here that I have 
seen, do you recall making a statement on November the 14th1 

A. November-the first buy or not 1 
Q. Second. 
A. The second buy, November the 14th. Yes, sir, that was 

a Thursday night. 
Q. Now, in this statement-I'll show it to the Court. 

page 37 ~ The Court: Show it to Mr. Wyche. 
Mr. Barney: Now, in this statement, are you 

familiar with iU 
A. Yes, sir, I have a copy. 

Q. There is nothing in this statement about a sale, you get­
ting your two hundred dollars back and about Johnson hav­
ing to sell this marijuana. The statement is signed as a com­
plete statement. When did this-when did it strike you to re­
member about Johnson supposing to sell 1 

A. This statement is only supposed to be what happened 
that night. That's all the Sheriff asked me. To give him the 
statement of what happened that Thursday night. That's 
what this statement is. 

Q. Well, when you took this, supposedly to sell this mari­
juana, when did you tell the Sheriff about thaU When did 
you tell the Sheriff or have you told the Sheriff about that, 

that Johnson was supposed to sell this marijuana 1 
page 38 ~ A. I did tell the Sheriff. 

Q. Which Sheriff did you tell 1 
A. Sheriff Atwood. 
Q. And when did you tell him~ 
A. I'm not sure of the date but he did know that we were 

supposed to make this buy and I would get-supposedly get 
the two hundred dollars back after Johnson had sold his 
share. 

Q. Did you ever tell Mr. Vrable or Mr. Havens1 
A. I'm not sure. I can't remember whether I did or not 1 
Q. You've got this story down pretty pat. Have you 

memorized your story1 
A. I used to memorize what happened every night that I 

was supposed to make-to buy with James Harold Johnson. 
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Q. Now, on this p111rticular night that you got the two 
hundred dollars from Mr. Vrable. Who was present? 

A. At David Lyonls' office? There was Deputy Sheriff 
Vrable, Hayens, Clark, a detective from Hopewell, 

page 39 r Lt. Englisli and I believe another man from Hope­
well, a l\.'Iatishall. 

Q. A Marshall from Hopewell. You don't have a list of the 
serial numbers, do you~ 1 

A. No, sir, I did ha}re a list. I checked them. They handed 
me a list which I checkied them that night, but I handed it back 
to Mike Vrable becauSe they didn't want any kind of list on 
me. I 

Q. Did they search your car before you lef U 
A. No, sir. I 
Q. Did they search lfOU before you left 1 
A. No, sir. I . 
Q. Did you ever gejit out of the sight of any of the police 

officers Y 
A. Only to go when I turned down from Route 301 to 

Jimmy Johnson's hou~e. 
Q. And you were otit of sight of the police? 
A. Yes, sir, I was. I 
Q. How long were Jtou out of their sight Y 

A. I'd salf approximately four minutes. 
page 40 r Q. Any @ther houses from the time you got out 

of sight un~il you got to Jimmy Johnson's Y 
A. There are other !houses, yes, sir. 
Q. Do you know any people that live there Y 
A. No, sir. j 
Q. You didn't stop at any of them by any chance, did you Y 

A. No, sir. t 
Q. Now, when you ame into-you picked up Johnson, of 

course. 
A. Yes, sir. 
Q. And you went into Hopewell Y 
A: That's correct. I 
Q. When Jessup came to the car, did you talk to Jessup? 
A. No, sir. Jimmy IJ ohnson did all the talking. I just sat 

there and watched. 
Q. Do you know Jessup Y 
A. No, sir. I 

Q. Now, what did Johnson tell Jessup when he 
page 41 r came there y 

A. The1 had made arrangements over the 
phone. I don't know 

1 Q. I'm talking abouit in the car. 
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A. Just talked about what-if he had the stuff and all. 
Q. Well, no, no, tell me exactly what happened. 
A. Well, I told you what happened, but I can't say exactly 

what he said. 
Q. Well tell me what you remember. Who-tell me how the 

money passed hands. 
A. The money? 
Q. Yes. 
A. Jessup entered the car holding that brown paper bag. 

Jimmy Johnson had the two hundred dollars of marked 
money in his pocket. He, after Jessup handed Johnson twenty 
brown envelopes, small brown envelopes, Jimmy Johnson in 
return handed Jessup the two hundred dollars in marked 

money. 
page 42 ~ Q. Now did Jessup count the money? 

A. Yes, sir, he counted it. 
Q. How was it? What kind of denominations was it? 
A. It was twenties, tens and fives. 
Q. Did-in passing over this money, did Johnson ever say 

who he was getting the marijuana or the brown packages 
for? 

A. No, sir, it was believed~ 
Q. I don't want-
A. It was believed for Johnson. 
Q. I beg your pardon? 
A. It was believed by Jessup that he was getting it for 

Johnson and me. 
Q. That he was getting it for you? 
A. Well, he was making the buy. I had the money. Jessup 

knew I had the money. 
Q. Now, that's exactly what I'm getting at. Johnson was 

making a buy for you, is that correct? 
A. Johnson was making the buy. I 

page 43 ~ Q. For you? 
A. All right. I guess so, if you say so. 

Q. I don't want a guess, I want an answer, yes or no. Was 
he making a buy for you? 

A. Yes, sir. 
Q. He was not selling it to you, is that correct? 
A. Well-
Q. Yes or no, he was not-

Mr. Wyche: Let him answer the question. Don't put words 
in his mouth, let him answer the question. He was answer­
ing your question, now let him answer. 
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A. All right, he wls supposed to give me my money back, 
so he would be making the profit on the rest of the marijuana, 
and I would have mYj money back. 

The Court: I have heard all of this before about two or 
three times, Mr. Bar:hey. 

Mr. Barney: All I right, sir. I don't have any further 
questions right now, ITudge. 

RE-D±RECT EXAMINATION 
I 

By Mr. W1Yche: 
page 44 ~ Q. Thomas T 

. A. Sidi 
Q. What did you r~~ceive from Harold Johnson, if anything, 

for the two hundred ~ollars you gave him T 
A. Five brown-five small brown envelopes, containing the 

marijuana. / 
Q. What did he retain T 
A. Fifteen small tjrown envelope and an extra brown en­

velope which did not cost anything. That was a bonus. 
Q. Who did those1fifteen brown envelopes and the extra 

one belong to T 
A. James Harold ohnson. 
Q. Did you have aih.y control over that? 
A. No, sir. I 
Q. That's ·all you received for your two hu'n:dred dollars T 
A. That's correct. I 
Q. Now you say ybu had an agreement with Johnson that 

he was to ~ell-
page 45 r A. The marijuana-

Q. The nes that he retained T 
A. Yes, sir. I was ~o hold on to mine. I would give him my 

:five bags after he had sold his fifteen in order to get the two 
hundred dollars bacl~. 

Q. But that's all that you received from him for the two 
hundred dollars that you gave him T 

A. That's correct. 
Q. All right. 

RE-GROSS EXAMINATION 

By Mr. Barney: I 
Q. Let me ask you this. You say that after he gave you 

your two hundred d 1 llars back you're going to give him the 
:five bags T 
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A. No, sir. I was going to give him the five bags if he 
needed more to get my two hundred dollars back, but I was 
going to give him the five bags. To sell. 

Q. Well, I don't quite understand it. If he needed three 
more bags to get two hundred dollars, you would give him 
three bags and you would only have two left, is that cor­

rect? 
page 46 r A. That would be correct. If he needed it. 

Mr. Wyche: Was any valuation placed on each of these 
packets? 

A. The only thing that I knew of that he could sell-roll 
this marijuana up in a cigarette and sell the cigarettes for 
one dollar apiece, and that was what he was going to do. 

Q. Did he tell you thaU 
A. Yes, sir. 
Q. That's all. 

The Court: Mrs. Lauter is here, Mr. Myche. 
Mr. Wyche: Mrs. Lauter. 

• • • • • 
page 47 r 

• • • • • 
M. J. VRABLE, a witness, deposes and says: 

DIRECT EXAMINATION 

By Mr. Wyche: 
Q. Will you state your name and occupation, 

page 48 r please' 
A. Michael James Vrable, Jr., Deputy Sheriff, 

Prince George Sheriff's Office. 
Q. Mr. Vrable, how long have you been a Deputy Sheriff 

of Prince George County? 
A. I've been with the Police Department and Sheriff's De-

partment for four years, sir. Three and a half years. 
Q. Do you know Thomas James Lauter? 
A. Yes, sir, I do. 
Q. Do you know Jam es Harold Johnson? 
A. Yes, sir, I do. 
Q. Will you state to the Court what occurred on Novem­

ber 14th, 1968 with reference to the delivery of money to 
Thomas James Lauter-
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A. Yes, sir, I will. 
Q. If you know anYjthing about that 1 
A. Yes, sir. Thomas James Lauter gave me a call at home 

and advised me- I 
Q. Now tlon't say what he advised you but just 

page 49 ~ tell us abibut this money that you are talking 
about. 

A. Thomas Jam es auter and Deputy Sheriff Havens and 
myself and Detective! Marshall from Hopewell met at Mr. 
Lyons' Office with two hundred dollars in marked bills. 

Q. And what did yott do with the two hundred dollars 1 
A. We wrote the shial numbers down in Thomas James 

Lauter's presence ana Mr. Havens turned the money over 
to Thomas James Lauter in my presence, and Mr. Lauter 
checked the serial ndmbers on the piece of paper we had. 
That's all there was. I 

Q. Who has the serr· al numbers of the money that was de­
livered to Lauted 

A. Chief Deputy H vens has all the copies and the money. 
Q. Now subsequenlto that do you know where Thomas 

James Lauter went? 
A. Yes, sir, I do. 

He left avid Lyons' Office approximately ten 
page 50 r after sev~n, proceeded toward James Harold 

Johnson's ~esidence to pick him up, from there 
they went to Tasty-Fileeze in Hopewell 

Q. Did you follow Him 1 
A. No, sir, I did n~t. I had radio contact with Claiborne 

Havens who did folldw him. I was at the Winter Gardens 
Restaurant on 460, IJ mean, 156. It was Lakewood Supper 
Club before they charuged the name. 

Q. So you went to !Lakewood Supper Club and waited; is 
that what you are sa")jing1 

A. Yes, sir, we had a stake-out there waiting for the ve­
hicle to come back thete by previous agreement. 

Q. Now, what occurrlred as you waited at Lakewood Supper 
Club1 

A. The buy was m. de at Tasty-Freeze. Sheriff Claiborne 
Havens called us on lthe radio and told us that they were 
headed towards LakJwood Supper Club with the bag be­
lieved to be marijuana, contain the marijuana. 

Q. Well, what did Jiou do1 
A. Thomas James Lauter pulled into the park­

page 51 r ing lot. I bbserved them. When he turned around 
James J ohii.son handed him-at that time I did not 

know how many packb.ges-it was later to be :five packages. 
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Q. Where were you~ 
A. Within twenty feet of the car behind a gas cylinder, 

natural gas cylinder. 
Q. And you observed what? 
A. Thomas James Lauter receiving five bags, brown 

manila envelopes from James Harold Johnson. 
Q. Could you actually see that? 
A. Yes, sir, they handed it to him before they turned 

around and then when they turned around, we walked over 
to the car. I went to the passenger side, opened the door, 
told James Johnson that-asked him out the car, that we 
were placing him under arrest on suspicion of having nar­
cotics in his possession at which time I warned him of his 
rights. Mr. Lauter came around out of the driver's side 
around to the passenger side of the car where I was, stated 

that Mr. James Johnson had a knife in his back' 
page 52 r pocket at which time I frisked him and pulled the 

knife out of his pocket. I also found one manila' 
envelope in his top shirt pocket and between his legs in this 
particular bag here was fifteen bags containing marijuana. 
Separate manila envelopes. 

Q. Sixteen packets of some kind in there, is that correct! 
A. There was fifteen in here, sir, and one in his shirt 

pocket. 
Q. One in his shirt pocket? 
A. Yes, sir. 
And Thomas James Lauter had-
Q. And where was that when you first observed it? 
A. Between his legs, sir, which he was sitting in the pas­

senger side of the car in the front seat. Like this. Had it 
between his legs. 

Q. Was he holding it in his hand like you are holding it? 
A. When I opened the door he removed his hand, started to. 

drop and it fell right between his legs a little 
page 53 r further at which time I reached down and pulled 

the bag out. 
Q. So you reached in the car and pulled it out? 
A. Yes, sir. 
Q. Now, what did you do with the bag that you took from 

Johnson? 
A. I held on to it beside the fender. At that time Sherif( 

Atwood drove up and Thomas Lauter turned over the five 
packages that he had to Sheriff Atwood. 

Q. And what did he do with them~ 
A. Sheriff Atwood turned around and proceeded to hand 
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them to me, which I held them in my possession until the 
following morning wlien they were taken to the Medical Col-
lege. I 

Q. Now what was in this brown bag you described f 
A. Fifteen manila Jnvelopes, small packages, of marijuana. 

Q. Well lyou don't know what was in it, do you f 
page 54 ~ A. No, at the time I didn't know what was in 

it. I · 
Q. But there were fifteen small packets in there? 
A. Yes, sir. I 
Q. And you say f ou took one packet from the shirt 

A. That's correct. 
pocket- j 

Q. of Mr. Johnson, is that correct? 
A. That's correct, ir. 
Q. You had then pf ior to that time placed him. under ar­

rest 1 
A. That is correct, sir, at which time he was warned of his 

rights. 
Q. And subsequent to that Sheriff Atwood handed to you 

an additional five packets f 
A. That's correct, yes, sir. 
Q. And you say they were taken from the other boyf 

A. J am~s Lauter turned them over to the Sher­
page 55 .~ iff, yes, sir. 

Q. And ~e in turn handed them to you? 
A. That's correct, sir. Right there in the parking lot . 

• • • • • 
page 61 ~ 

• • • • • 

CRG>SS-EXAMINATION 

By Mr. Barney: 
• • • • 

page 62 .~ 

• • • • • 

Q. When did you fi, st talk to Lauter? 
A. In the school ye!ar of 67-68. I can't-it was right before 

Christmas in the schdol year of '67. We had received numer-
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ous complaints from the parents that narcotics were being 
used in Prince George High School. 

Q. And this was in 19671 
A. '67-'68, yes, sir. 
Q. Well, when you say '67~68- -
A. Right. It was '67 when we started getting complaints 

about it. 
Q. And when did you first talk to Lauter about trying to 

help you 1 Approximately. 
A. During the summer of '68. 

page 63 ~ Q. During the summer 1 
A. Yes, sir. 

Q. And what was he supposed to do 1 
A. He was supposed to try and find out who was bringing 

it into the school and see just about where it was coming 
from. 

Q. Now, you didn't know who was bringing it in, I assume 1 
A. No, sir, we did not. 
Q. Did you know anything before Lauter told you 1 
A. We had heard rumors, sir. Other than that we didn't 

know, no, sir. 
Q. Now, when Lauter came up to you, when did he first 

mention Johnson 1 
A. Back in October, sir, of '68. 
Q. Back in October. And what did he tell you~ What was 

the first thing he told you about Johnson? 
A. That the word was that Jimmy Johnson was supplying 

the students that were using this material in the 
page 64 ~ high school. 

Q. And what did you tell him? 
A. Mr. Lauter1 
Q. Uh huh. 
A. I asked him if he could try and see if we couldn't make 

a buy, a small purchase. 
Q. And how many times, to your knowledge, did Lauter 

try to make a buy~ 
A. We have several-

The Court: Of your own knowledge. Not what Lauter told 
you. 

Mr. Barney: I say, of your own knowledge. 
A. Right. I know of several attempts. Three times that I 

know of personally, sir. 
Q. You know of at least three times 1 
A. Yes, sir. 
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Q. Now, in talking I o Lauter when the first attempt failed, 
what did you tell Lauter to do~ 

A. This is going ba~k to the first package 1 
Q. No, t:p.is is the first-

page 65 r A. On the big package 1 . . 
Q. No, this is-you say you know at least three 

times that Lauter milde an attempt and nothing took place, 
no buy was made. I 

A. I told him to try again. 
Q. Now, on the fitist attempt, what did Lauter tell you 1 

Why the buy couldn'1l be made~ 
A. Because the b~y in Hopewell had not received his 

supply and could not,supply Jimmy Johnson until he got his 
supply. 

Q. And then there

1
. were two other-you told him to try 

again1 · 
A. That's correct, ir. 
Q. And at the end I of the second time you told him to try 

again, is that right 1 
A. Second time, ye,s, sir. · 
Q. And on that third time, did you tell him to try again Y 
A. The third time,lsir, is the time that we (unintelligible). 

Q. Now, I understand that Lauter made all the 
page 66 r advances to Johnson. Is that correcU 

A. As far as I-
I . 

The Court: Do you know of your own knowledge what 
transpired between these two~ 

A. Not between James Johnson and James Lauter, no, 
sir. 

The Court: All ri ht. You're on the realm of hearsay, Mr. 
Barney. I . 

Mr. Barney: Well1 I wanted to just ask him-What I'm 
trying to show, Judge, what I'm trying to show is that they 
were trying to set th~s man up. . 

The Court: I am well aware of what you are trying to do. 
Mr. Barney: I a:nli certain that you are familar with the 

defense. I think the r)1ecord has got to show it, though. 
Now, on the 14th of November, your testimony has been 

that you gave two :p.undred dollars to Lauter and that he 
went to Hopewell and came back. Now when he 

page 67 r came baclt to Prince George, as I understand your 
testimony! you saw Johnson hand Lauter some-

thing. I · 
A. Right, which I took to be five packages. 
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Q. Well, how did you count the number? 
A. Well, I didn't know the number, sir, not until after they 

were handed to me. 
Q. Now, all-you were how far from the cad Approxi-

matelyf 
A. Twenty feet. 
Q. Twenty feet and how was the light situation out there? 
A. There is one night light that comes on automatically 

and goes off at day-break and comes on at dark. I was to 
the right of that and the car was well lighted. 

Q. Well, give me an idea of how far the light was from the 
car. 

A. Approximately twenty-five feet. The pole. 
Q. The polef 
A. Yes, sir, the light itself is on top the pole, I couldn't 

say-
page 68 ~ Q. I understand that. Now was this in back 

of the lot or in front of the loU 
A. Right in front of the restaurant, sir. 
Q. Right in front. How far from the front door, approxi­

mately? 
A. Well, the parking lot is seventy-five to ninety feet from 

the door, or more. 
Q. And who was present besides you? 
A. Deputy Sheriff Mitchell. 
Q. And how about Sheriff Atwood? 
A. He followed the car into the County. He wasn't pres­

ent at the time when the car first pulled in, sir. 
Q. And this is very important. You say that you saw 

Johnson give something to Lauter? 
A. Yes, sir, he made the motions and handed him some­

thing. What it was, I do not know. As far as I could deter­
mine-I couldn't see actually what was in his hand. 

Q. So you don't know whether he gave him 
page 69 ~ those five packages or not f 

A. No, sir, not just what I was told, no, sir. I 
couldn't say. 

Q. Now, did you ever see the big bag before you opened 
the car doorf This bag that you took off the floor? 

A. Yes, sir, the bag won't on the floor when I saw it. 
Q. Well, did you see it before you opened the car dood 
A. Yes, sir. 
Q. Where did you happen to see it? 
A. Right between his legs, sir. He had it in his hands 
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sitting on top of his legs and when he-and when I opened 
the door he opened h~s legs and it slid down to the floor. 

Q. But coming t?~ards the ?ar. and passing the-what­
ever was passed-didi you see this big bag~ 

A. Not until I got right up to the door looking in, sir. 
Q. N owj, when you came up to the car I under­

page 70 r stand yolil. to say to Johnson, "You're under ar­
rest for spspicion of marijuana", is that correct? 

A. He was asked ~o get out of the car and he was being 
placed under arrest £or possession of narcotics. 

Q. I understand-I 
A. for possession of narcotics. 
Q. Now did you sa~ 'suspicion of narcotics'¥ 
A. I don't know whether I used the word suspicion at that 

time or not, sir. I ditl tell him-I asked him out the car, that 
I was placing him urtder arrest-

Q. I think Mr. W Jiche-
A. for possession bf narcotics,­
Q. Now you testifibd-
A. because we hadl been radioed that they had received the 

package. I 
Q. I understand that, that's hearsay, but I want to know 

definitely, and you t~stified when Mr. Wyche asked you, you 
said that [ placed him under arrest for suspicion 

page 71 r of possesSion of narcotics. Is that correct¥ 
A. Ye:s,lsir. 

Q. You used the Wjord 'suspicion'. 
Well, just a coupl!e of more questions. After Lauter got 

the two hundred dollars, did you search his car to see if 
there were any narcdtics in it7 

A. In James Harold-
Q. After you gave ~im the two hundred dollars. 
A. At Mr. Lyons' Office¥ 
Q. Righ~. . I 
A. No, sir, I did not. 
Q. Did you ever s4arch him to see if he had any narcotics 

on him~ 1 
A. No, sir, I did nbt. 
Q. I don't have any further questions. 

Mr. Wyche: That'J all, Mr. Vrable. 
The Court: Your :dext witness. 
Mr. Barney: If the Court pleases, now I am going to 

move to strike Mr. yrable's testimony which would include 
the :finding of the marijuana. 

pa,~e 72 f The Cort: On what grounds! 
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Mr. Barney: The grounds, Judge, is that he 
says he arrested the man on suspicion of possession. The 
case in Virginia holds there is no such charge as suspicion. 
The Supreme Court has held that, unfortunately I do not 
have the citations with me, but I have used it quite a few 
times-

The Court: The objection is overruled. 
Mr. Barney: I note an exception. 
Mr. Wyche: Sheriff Atwood. 
The Court : The Sheriff hasn't come back yet. 
Mr. Wyche: Deputy Sheriff Havens. 

CLAIBORNE A. HAVENS, a witness, deposes and says: 

DIRECT EXAMINATION 

By Mr. Wyche: 
Q. Will you state your name and occupation Y 
A. Deputy Sheriff Havens, Prince George County. 
Q. Mr. Havens, how long have you been connected with 

the Sheriff's Office or Police DepartmenU 
page 73 r A. Five years. 

Q. Do you know Thomas James Lauter Y 
A. Yes, sir. 
Q. Do you know James Harold JohnsonY 
A. Yes, sir. 
Q. On November 14, 1968, did you deliver any money to 

Thomas James Lauter Y 
A. Yes, sir. We met at David Lyons' Office on the 14th 

about six thirty at night and I gave him two hundred dollars 
in twenties, tens and fives. 

Q. Did you take down the serial numbers of those bills Y 
A. Yes, sir. 
Q. Do you have the original paped 
A. Yes, sir. 
Q. How many bills did you give him Y 
A. Nine twenty dollar bills, one ten and two fives. 
Q. Is that the paper that you used that night to record the 

serial nnmbers Y · 
page 74 r A. Yes, sir. 

Q. Will you show it to Mr. BarneyY 
That's all right, obviously he doesn't want to see it. 

Mr. Barney: I've seen it. 
Mr. Wyche: I ask that this paper be filed in evidence as 

Commonwealth's Exhibit No. 1. 
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The Court: It will be so received. 
I 

Mr. Wyche: Subs~quent to your delivery of this money to 
Thomas James Lautiler, what did you do? Where did you go 
after that¥ 

A. After that Lauter got into his station wagon and went 
to pick up J ohnsonl Myself and Detective Marshall from 
Hopewell got in m-Ji car and we went above 632 in Prince 
George and waited fpr Johnson and Lauter to pass. As they 
did we pulled in beh:i:nd them and followed them to the Tasty­
Freeze in Hopewell. I 

Q. What did they tlo when they got there? 
A. They parked o:b the side of the lot. Lauter was driving. 

Mr. Johnson was sitting in the front seat beside 
page 75 r him. I 

Q. Wh~re did you park? 
A. I parked across the street which is about twice the 

length of this Courttoom from them. 
Q. What did you !observe from that point with reference 

to Johnson and Lauter? 
A. They were thete a short time when a blue Volkswagon 

pulled in beside thehi. The gentleman got out of the Volks­
wagon, who later wjas found to be Jessup, Daniel Stephen 
Jessup from Hopewell. He got in the front seat of their car. 
They talked for awHile. When they left, a pre-arranged sig­
nal had been made, Lauter was to pull out of the drive-way 
with his lights off. JAs he entered the street he was to cut 
his lights on, which he did, but-

Q. He left? I 
A. Yes, sir. 
Q. What became 9f Jessup? 
A. Jessup was aqested then. 

Q. Well, did he leave with them or did he stay 
page 76 r there? 

A. No, he stayed there. 
Q. And where did he go? 
A. He stayed at Tu.is vehicle. As they left we crossed the 

street and he was a*ested at that time. 
Q. Did you recoveir any money from him? 
A. Yes, sir, I reco:-Vered the same marked bills that we had 

recorded serial numbers on in Prince George. 
Q. Were they taken from his person? 
A. Yes, sir. He -Was arrested down there and they were 

taken from him. I · 
Q. Did you check tJhe serial numbers at that time? 
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A. I checked the serial numbers and they were the same 
as the ones I had recorded earlier, that I had given to Mr. 
Lauter. 

Q. The same numbers shown on Commonwealth's Exhibit 
One? 

A. Yes, sir. 
page 77 r Q. Now what did you do after thaU 

A. Jessup was taken down to Hopewell Police 
Department and I later came to Headquarters where he was. 
I saw Johnson. He had been arrested. We had a radio signal 
from Prince George that they had arrested Johnson and had 
recovered marijuana. That's when Jessup was arrested. 

Q. Then did you come to Prince George Police Head-
quarters then 1 

A. Yes, sir. 
Q. Was Johnson here­
A. Yes, sir. 
Q. at that time? 
You did not go to Lakewood Supper Club that night? 
A. No, sir. 
Q. That's all, Mr. Havens. 

CROSS-EXAMINATION 

By Mr. Barney: 
Q. Mr. Havens, do you have the two hundred dollars? 

A. Yes, sir. 
page 78 r Q. Mr. Havens, who paid the money over to 

Jessup? 
A. That I couldn't tell. I was it was done inside of the 

automobile and I couldn't see them from the inside. 
Q. So far as you know Lauter had the money when he 

left Prince George, of course? 
A. Yes, sir. 
Q. You never saw him give it to Johnson? 
A. No, sir, they were in front of me in the automobile, but 

I couldn't tell what was transpiring. 
Q. Is it possible Lauter paid Johnson-paid Jessup? 
A. I don't know that. 
Q. All right, that's all. 

Mr. Wyche: Sheriff Atwood. 

JOHN F. ATWOOD, a witness, being first duly sworn, de­
poses and says : 
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DIRECT EXAMINATION 

By Mr. Wyche: l 
Q. You re John F. Atwood, Sheriff of Prince 

page 79 ~ George C91unty? . 
A. Yes, sir. 

Q. Mr. Atwood, wete you at Lakewood Supper Club on the 
night of November 14th when Lauter and Johnson were ap­
prehended there? ~ghnson was apprehended at that place. 

A. No, sir, Mr. wlyche, I arrived at Lakewood Supper 
Club, but under the p

1
re-arranged plan I was in my personal 

car and had the Lamer vehicle and Mr. Johnson under ob­
servation at the Da~ry Freeze in Hopewell. It was-

Q. You did go to L~kewood Supper Club? 
A. From there. Wlien the car left, the Lauter car left the 

Dairy Freeze then I fiollowed it and stayed in constant vision 
and contact with this automobile from the time it left the 
Dairy Freeze until itlpulled into the Lakewood Supper Club 
lot. At that point Officer Vrable was at this destination. I 
circled around and tlien came back into the parking lot and 

when Mr.-1Deputy Sheriff Vrable had approached 
page 80 ~ the vehiclk and Mr. Johnson and Mr. Lauter 

where out I of the car. At this point when I ar­
rived Thomas Lauter handed me five packs of marijuana 
that he had in his pos:session at that time. 

Q. What did you do with iU 
A. They, in turn, whe given to Officer Vrable. 
Q. That's all. 1 
The Court: Cross . xamine. 

cRdss-EXAMINATION 

By Mr. Barney: I 
Q. Sheriff, you didn't see any transactions at all? 
A. Mr. Barney, th~ only transaction that I saw was the 

contact between Mr. Jessup, Mr. Johnson and Mr. Lauter at 
the Dairy Freeze. N ~t enough to see any physical transac­
tion of any evidence tlnd I saw no evidence at the Lakewood 
Supper Club because of the fact that I arrived after this 
had occurred. 

• • • • • 
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page 82 ~ 

• • • • 

ROBERT G. BLANKE, M. D., a witness, deposes and 
says. 

DIRECT EXAMINATION 

By Mr. Wyche: 

• 

page 86 ~ 

• ·>II' 

Mr. Wyche: All right, would you proceed, please1 Tell us 
what you did after receiving those substances 1 

A. This material was examined, first visually and it ap­
peared to be cannabis sativa. All of the contents of the 
envelopes were emptied and weighed to determine the total 
weight of the material, and a portion of each sample was 
examined microscopically to identify the morphology of the 
material, and the microscopic examination showed that this 
was cannabis sativa. A portion of each sample was then 
extracted and chemical tests were run which confirmed the 
original microscopic examination that this material was can­
nabis sativa. My report, therefore, was that the dried plant 
material in all twenty-one envelopes was identified as can­
nabis and the weight of envelope "A" was seventy-three 

grains, envelope. 
page 87 ~ Q. Did you designate envelope "A"~ Did you 

mark envelope "A"~ 
_ A. Yes, I did. 

Q. Well, now this . twenty""one packets, were they all 
together or were they separated in any way~ 
.. A. There were three groups of packets. 

Q. In what groups were they~ 
A. Envelope "A" was separate, envelopes "B" through "F" 

were separate and envelopes "G" through "U" were separate. 
Q. In other words there was one envelope separate and 

then there was a group of five and then a group of fifteen, 
is that correcU 
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A. That is correct, yes, sir. 
Q. Well, now what: designations did you put on the group 

of five packets? I 
A. The group of fi~lve packets were those that wer. e mark.ed 

as having come from the pocket of T. J. Lauter. 
· Q. All , ight. Now, what was the total weight 

page 88 r of those five packets? 
. A. The I total weight was forty-one and a half 

grams or six hundred! and forty-one grains. 

The Court : How iany grams? 
A. Forty-one and h half grams .. 
The Court: Forty,one and a half. 

Mr. Wyche: NoWiJ on the fifteen packets, how were they 
marked? 
. A. These, accordiI].g to my notes, ~e~e j~st n;iarked as being 
m a paper bag. I dbl n't have any md1cat10n m my notes as 
to the source of that paper .bag. 

Q. And what wasJhe weight? 
A. The weight-
Q. Of those fiftee packets. · 
A. of those fifteen packets was 107 .3 grams of 1660 grains. 

These are the weig~ts that were of the material before the 
analysis was conduc~ed. 

Q. Now in making an analysis, is a portion of the material 
used up? j 

A. Yes it is. 
page 89 r Q. Aft~r you made your analysis what did you 

do with d-~se materials 7 
A. The materialsl~·ere returned to the same envelopes that 

they had been in 011,iginally and were sealed and marked by 
me. 

Q. Who were thex delivered to from your office? 
A. They were th~n returned to, they were picked up by 

Deputy Sheriff Vrable again on November 26th . 
. Q. All right, sir, that's all I have to ask you. 

The Court: CrosJ examine. 

'ckoss-EXAMINATION 

By Mr. Barney: l :. . 
Q. Doctor, what was your specialty in college? I mean, 

I know you are a c emist but you specialize mostly in mari-
juana field? 
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. 4-· My specialty is in toxicology and pharmacology which 
IS, rn the broad sense is drugs primarily. 

Q. Doctor; what biology or what botany did you 
page 90 ~ have? 

A. I had a college course in botany. 
Q. Then you don't consider yourself an expert in botany? 
A. I do not consider my self a botanist, no, sir. 
Q. Doctor, are you familar with the number of and types 

of marijuana? 
A. I don't quite understand what-
Q. Are you familar with the type of plants, how many 

types of marijuana there are? 
A. There is one genus marijuana, cannabis sativa. 
Q. Have you ever heard, Doctor, of a plant called cannabis 

indigo? 
A. I have heard that term, yes, sir. 
Q. Have you ever heard of cannabis moraceae m-o-r-a­

c-e-a-e? 
A. Yes, I have heard of that term. 
Q. Now, doctor, explain to the Court how you can tell 

before you make the chemical test, how you can 
page 91 r microscopically tell the difference between canna­

bis L, cannabis indigo and cannabis moraceae ~ 
A. There is no difference between those three types of 

plants. 
Q. There is no difference? Doctor, chemically, how can you 

tell whether the plant you are testing is cannabis L, cannabis 
indigo and cannabis moraceae? 

A. There is no difference because they are all the same. 
Q. Now when you say they are all the same, Doctor, you 

mean one plant is known by three names or there are three 
different plants? 

A. There is one plant that is known by three names. There 
is one genus, cannabis sativa, and this genus has escaped to 
other parts of the world and has been given other names 
depending on the location where it is found. 

Q. Well, what you are saying, Doctor, as I understand it, 
that a cannabis indigo and a cannabis moraceae is the same 

as the cannabis L? 
page 92 r A. As cannabis sativa L1 

Q. That's what you are saying? 
A. Yes, that's correct. 
Q. Now, Doctor, you have just testified that you are not 

an expert in botany. 
A. Yes, sir. 
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Q. Tl:erefore, this is not-this is only a guess that you 
are saymg, am I correcU 

A. Well, sir, it is ~ot a guess. This is common knowledge 
that is available in arty botanical testbook. 

Q. But, as an exp~rt, you cannot, under oath, say they 
are three diferent plants, is that correcU 

A. I don't know to llwhat extent the Court will permit me to 
testify in this regard, but as an expert in science, in a branch 
of science, I am abl~ to read material in other branches of 
science and make interpretations. My opinion is that there 
is one plant which ha$ several different names. 

Q. N ow,I Doctor, what type of test did you make 
page 93 ~ on this-this chemical¥ 

A. The :rhaterial was examined microscopically­
Q. I mean, what w~s the name of the tesU 
A. The chemical t~st¥ 
Q. The Duconoid_J 
A. The chemical telst ¥ 
Q. Yes, sir. T 
A. We ran the Ducbnoid Test and the Bouquet Test. 
Q. Which one¥ l 
A. Bouquet? 
Q. Bouquet. Now, Doctor, did you run a spectrographic 

tesU 
A. No, sir, I did n, t. 
Q. And, may I ask! why noU 
A. A spectrograpliic analysis involves combustion of the 

sample and measuripg the light which is emitted by that 
combusted sample. Tihis is an analysis which is reserved for 

detecting ~etals of various types. We are not 
page 94 ~ particular; y interested in determining metallic 

content of the sample submitted. 
Q. Well, isn't it a chemical axiom that in order to be posi­

tive of a substance, the chemist must run three tests¥ Isn't 
that an axiom of ana[ytical chemistry¥ 

A. I would not ca]l it an axiom. It depends on the speci­
ficity of the tests belng run. If one can run a test which is 
highly specific, only lone test need be run, however, we, for 
these types of analysbs, run two chemical tests and one micro­
scopic examination. I 

Q. Now, Doctor, this test on the~the chemical test, boils 
down to a color test,jis that right¥ 

A. That is correct 
Q. Tell the Court ihow you determine whether or not it is 

marijuana by the a!mount of color or what-how do you 
base your :findings as to the color scheme T 
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Q. Our :findings as to whether the material is marijuana 
is based on the results of all three tests which we 

page 95 r run. Not on one chemical test, however, the Duco-
- noid Test, for example, is carried out by extract-

ing a portion of the sample with trillium ether, evaporating 
that extract to dryness which leaves a residue containing 
the active ingredient in the plant material. This residue is 
then dissolved in the Duconoid reagent which contain vanil­
lin dissolved in alcohol and acetaldehyde and after this rea­
gent is added it is acidified with hydrochloric acid and a 
typical color results in the presence of certain types of sub­
stances. The color changes somewhat. It begins as a green 
and goes into a violet and blue color. This is then extracted 
with a solvent called chloroform and the color, if it has been 
produced by one of the active ingredients in cannabis sativa 
is soluble in the chloroform. 

Q. Now, Doctor, isn't it true that on your chemical test, 
isn't it true that there are at least thirty or forty substances 
that will give the same chemical reaction¥ 

A. I can not say exactly how many substances 
page 96 r will give the reaction but a number of phenolic 

substances will. 
Q. And how do you differentiate between those and this 

marijuana¥ 
A. As I said before, we did not use the one test as a cri­

terion. All three tests must be positive before we designate 
the material as being cannabis sativa. 

Q. Doctor, would you say there is a specific test for mari­
juana~ 

A. I think that the most specific examination that could 
be done of dried plant material is the morphology of the 
plant, microscopic identification of the plant. The active in­
gredients can be extracted and identified by physical means 
but this is a very lengthy and laborious procedure. 

Q. Doctor, are you familar with the Bureau of Customs 
Laboratory in Baltimore¥ 

A. Yes, I am. 
page 97 r Q. Are you familar with a man named, Lerner, 

up there who is the Chief ChemisU 
A. I do not know him personally but I have read his work, 

yeQ. Are you familar with any work by him which states 
that he will refuse to prosecute if all he gets is a Duconoid 
identification¥ 

A. Yes, and I would agree with that. 
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Q. Are you familar ~ith him-his work when he says that 
unless he has enough of the substance to run a spectrophoto­
metro analysis he won'~ recommend prosecution 7 

A. I would not agree with that statement, no. 
Q. Then why wouldri.'t you agree with him 7 
A. Because in my ~pinion the material can be identified 

by other means beside Spectrophotometric analysis. 
Q. Now you say, Dobtor, that usually in-usually in analy­

sis it takes three, yoh would say at least two, sometimes 
three tests,land you made a microscopic test and 

page 98 t two chemic, 1 tests. Yet, since you don't agree with 
the Duconoid identification alone, what is purpose 

of making the Duconold .7 
A. First of all, I d:ild not say that three tests were neces­

sary to make a specifid analysis. It depends on the specificity 
of the test. It is corrhnon practice in chemical analyses in 
identifying unknown fobstances by colormetric tests to con­
firm a test if more th~n one substance will give such a test. 
Now, with the Duconoid test a number of phenolic substances 
will give positive resii.lts. If the material does not contain 
the active ingr~dients1. of cannabis sativa, the Du?onoi~ test 
would be negative. Tbl1s would be a very useful bit of mfor­
mation if the test werb negative, however, if the test is posi­
tive, the results must He confirmed by other tests. 

Q. Now, Doctor, the1 color tests depend, of course, on the­
whether or not the chefuist making the test is color blind. 

A. Yes, fuis would be true. · 
page 99 t Q. Havel you had your eyes checked for color 

blindness ld.tely7 
A. About five years ago was the last time I-color-my 

eyes were checked for color discrimination. 
Q. I see. 
Thank you, Doctor. 

Mr. Wyche: That's 11. 
The Court: Doctor, let me ask you one question. Is there 

any question in you:tj mind that all twenty-one packets of 
Commonwealth's Exh:i!bit 2 contain marijuana 7 . 

A. There is no doul:Jt in my mind at all that it is marijuana. 
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Mr. Wyche: Mr. D. T. Agee. 

----:; 

Mr. Barney: Judge, before you call him I would like to 
make a motion. 

The Court: Proceed. 
Mr. Barney: That Dr. Blanke's evidence be stricken as the 

test he made microscopically is not pertinent since he has 
said he is not an expert. 

The Court: The motion is overruled. 
Mr. Barney: I note an exception to it. 

DELBERT T. AGEE, a witness, deposes and says: 

DIRECT EXAMINATION 

By Mr. Wyche: 
Q. Will you state your name, please~ 
A. My name is Delbert T. Agee. 
Q. And your occupation~ 
A. I am drug chemist for the State Board of Pharmacy 

but employed within the structure of the laboratories of the 
Virginia Department of Agriculture. 

Q. What educational background do you have, 
page 103 r Mr. Agee~ 

A. I graduated from Randolph-Macon College 
with a degree in 'chemistry. I undertook graduate studies 
at the University of South Carolina for two and a half 
years. Instructed in Chemistry at Georgia Institute of Tech­
nology in Atlanta for a year, have been engaged in the analy­
sis of drugs for quality control and for purposes of testify­
ing for five years, have been engaged in drug work for about 
six years. 

Q. And you are with the Department of Agriculture~ 
A. This is correct. 
Q. And your specialty is analysis of drugs~ 
A. This is correct. Drugs of all types-narcotic and all. 

• • • • • 
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page 105 r 

Mr. Wyche: Mr. A ,ee, did you proceed to make a chemical 
analysis of the materi4ls in these envelopes? 

A. Yes, sir, I did. 'J)he results of my analysis from each­
the material from each envelope, including "A", each of the 
twenty-one envelopes,! "A" through "V" with the envelope 
that would be marked "J" omitted, responded positively to 
the quality of tests f dr cannabis or marijuana as it is com­
monly called. The tot~l weight of cannabis in the envelope 

designated "A" was 3.7 grains or 56.9-grams 
page 106 r rather, 3.1il grams-

Q. Now, is that the single envelope? 
A. The single envelbpe. 
Q. And the weight Was whaU 
A. 3.7 grams-
Q. Grains? 
A. Or 56.9 grains. 
Q. All right, sir. Now, the next group. 
A. The group of fiv~ envelopes, the substance contained in 

those, these are enveldpes "B" through "F", the total weight 
of cannabis from thel five envelopes was 38.06 grams and 
585.5 grains, the weig'J1t in grams was put upon each enve­
lope, separately marffed on each envelope. The weight of 
cannabis in the fifteert envelopes "G" through "V" with "J" 
omitted, total weight of cannabis 99.196 grams or 1,526 
grains. 

Q. Do I understand you to have stated to the Court that 
the chemical analysis if the five packets of one group and the 
fifteen packets of ano her group disclosed that the contents 

were cann bis 1 
page 107 r A. Thisl is correct. 

Q. Now, what is cannabis sativa L? 
A. Cannabis sativa L is the Latin designation for a, or 

biological designation for a plant of the hemp family, and it 
is a growing plant. 

Q. Was this material cannabis sativa L? 
A. That is right. '8annabis sativa L is the sole species 

of this plant although there are several varieties of this 
species. 

Q. That's all I have to ask you. 

The Court: Cross-examine. 
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CROSS-EXAMINATION 

By Mr. Barney: · 
Q. Mr. Agee, explain your-explain your statement "Can­

nabis L is a species but there are certain varieties". What­
what do you mean by thaU 

A. Well, if I may draw a particular analogy, just like a 
tomato plant would be a species of plant, various varieties 
of tomato, such as Big Boy or Marglob, would be varieties 
of the tomato family. 

Q. Would a-would a variety .be cannabis in­
pa;ge 108 r digo 1 

A. Cannabis indigo is a variety of cannabis 
sativa L. 

Q. And how about cannabis moraceae ~ 
A. Well, cannabis moraceae is usually ref erred to as the 

pistolate portion of the female plant. 
Q. Now, cannabis Lis a narcotic, is that righU 
A. Cannabis sativa L as designated under the State Code 

falls as a narcotic drug under the Uniform Narcotic Act. 
As a chemical it is considered in the calss of hallucigans, in 
other words, what I'm saying is, it is psychologically-a 
psychologically dependant drug but not physically addicting, 
or physically dependant. 

Q. What is cannabis indigo classified as 1 
A. Cannabis indigo as a variety of cannabis sativa L falls 

under the same classification. 
Q. It falls under the same classification as a narcotic 1 
A. This is correct. 

Q. Does the Code-are you familar with the 
page 109 r Narcotic Drug Act 1 

A. Yes, sir, I am. 
Q. Does the Narcotic Drug Act list cannabis indigo as a 

narcotic1 
A. The Narcotic Drug Act lists cannabis sativa L under 

the definition of cannabis. It does not mention the word 
sativa-indigo rather. 

Q. Does it list moraceae 1 
A. Under the Drug Act it does not list moraceae. 
Q. And you're saying it is a narcotic, yet it is not listed. 
A. I didn't say that. I said that these were varieties of 

a plant that is listed. 
Q. Now, let me ask you this, in making a chemical te:;;t of 

cannabis sativa L, and by the way, what does the L stand 
for1 
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A. Linne-L-i-n-n-e, it's the name of the man who cata­
logued the plant. 

Q. It wouldn't be Lavaus would it, L-a-v-a-u-s? Have you 
ever heardJthaU 

page 110 r A. I've heard that designation but, no, this is 
L-i-n-n-e. I 

Q. Now in making chemical analysis of cannabis L and 
cannabis indigo and bnnabis moraceae, can you tell the 
difference chemically. I 

A. No, because the t~st is for cannabis sativa Land every­
thing that is under t:tlis species containing the drug tetra­
hydracannabanol will give the test. 

Q. Now, how can yjbu testify that this is cannabis L, a 
narcotic~ 

A. Well-
Q. How can you te tify that it is not cannabis indigo or 

cannabis moraceae wh~ch is not a narcotid 
A. I have never satl· that cannabis-you are asking me to 

define these two items as not being cannabis sativa L. They 
are cannabis sativa . It's a further designation of them 
as a variety of cannaUis sativa L. In other words, cannabis 
sativa indigo and canrtabis moracea are both cannabis sativa 
L. I 

Q. Well,, since they are a variety, they have 
page 111 r different ~aracteristics, is that righU 

. A. Characteristics that would differentiate 
the varieties physicalJ~ from being varieties of this species, 
cannabis sativa L. 

Q. Now, in your te tifying before the Courts and in your 
making these analyses, have you ever run across cannabis 
indigo~ I 

A. As a particular plant¥ 
Q. Yes. j 
A. Well, my break down to the plant to that extent does 

not go down to varie,y of level. I can identify any variety 
of the plant as cannabis sativa L to break it down to which 
variety of this plant, to, this I can not do. 

The Court: Let m~ ask this question, is there any dif­
ference in the chemidal structure of cannabis sativa L and 
cannabis indigo¥ I 

A. No, sir, they-tlhe difference is in the physical struc­
ture of the plant and hs very~ 

The Co'urt: What do you mean¥ In the leaf 
page 112 r structure or what are you referring to-
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A. Well, again I would draw an analogy, the 
differences occurring would be if you see a tomato plant as 
a species, you can recognize a tomato plant. You may not 
necessarily be able to recognize that plant as an individual 
variety until you see the fruit of the plant. It may be a 
large tomato such as a Big Boy or a Oxheart Tomato or 
any of this type. Both, or all are tomatoes, but they are 
varieties of this species. 

The Court: And you say cannabis sativa Lis the­
A. Single species, the only .species. 

Mr. Barney: Do you, of your own knowledge, know that 
cannabis indigo or cannabis moraceae is a hallucigenic-

A. Well, they are plants of the variety cannabis sativa. 
The drugs that they contain by this chemical test, tetrahy­
dracannabanol, is the hallucinagetic agent. 

Q. That is cannabis sativa L. I'm asking you 
page 116 ~ on these other two. 

A. All-the species cannabis sativa L contains 
tetrahydracannabanol. That's any variety of it. 

Q. Now, in running this test. You only ran to see it-you 
only ran the test to see if it was cannabis LV 

A. Well, the tests that are run which-these tests are from 
the Bureau of Narcotics, are run to determine cannabis 
sativa L because to determine it for this purpose nobody 
breaks it down into the variety of this particular species. 

Q. Now, you say nobody breaks it down. 
A. What I'm saying, for purposes of this type of testimony, 

now for purposes of a biologist whose classifying plants as 
to plant type, yes, its been broken down. 

Q. And it has been found evidently, but these two varieties 
are not narcotic. 

A. No, sir. 
page 117 ~ Q. Well, I can't argue the law with you, I'm 

not going to do that. Tell me something, how 
many-how many organic factions are in-how many organic 
factions compose cannabis sativa LV 

A. The complete break down-
Q. Just the number. 
A. Well, even that is not easily done because it depends 

on where the plant is grown. Cannabis sativa L which can 
be grown as far north as Wisconsin but which occurs as a 
native plant in the tropics, the organic make-up of the plant 
is determined by where the plant is grown, however, all of 
the plants do contain tetrahydracannabanol in approximately 
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three isomers of tetrahydracannabanol and the plants from 
the tropics contain a llarger amount of this drug than do the 
plants grown in the nliore northern climes. 

Q. Now have you ev

1

1er tested a plant from a norther clime? 
A. Yes, I have. 

Q. And have you ever tested plants from the 
page 118 ~ tropics? j 

A. Yes I have. 
Q. In testing these plants by looking-by running a test, 

can you tell which plrtnt is from where? 
. A. ~ can-you can'~ ~istinguish other than the fact of !he 
mtens1ty of the color m one of the tests that you receive 
and having tested ca~nabis from Viet Nam, Puerto Rico and 
Mexico and Morocco,las well as some of the South American 
countries, I can't distinguish from the tests which one of those 
countries it came frolni, but I certainly can distinguish from 
the plants say that 9ame from Wisconsin by the amount of 
drug or intensity of ~he color. 

Q. Well, which-w:fuich one of the factions that are in mari-
juana causes color? I · 

A. Tetrahydracannabanol. 
Q. Now, are you pbsitive of iU 
A. This is correct. I 
Q. Are you famil~r with the work of-are you familar 

with the I Bureau of Customs Laboratory in in 
page 119 ~ Baltimolile 1 

A. Yesr sir, in fact I've done some work for 
them. 

Q. Do you know a man named Lerner up there? 
A. No, I don't. I · 
Q. You're not fam\lar with his work? 
A. (no audible repiy) 
Q. Did you ever Jrun a spectrophotometric analysis on 

marijuana? 
A. Which type of pectrophotometric analysis are you talk­

ing about, infra-red, ltr. V. or are you talking about the Ram­
mon spectrum? 

Q. The infra-red. 
A. I have done some infra-red work with marijuana. 
Q. Did you run it bn this tesU . 
A. No, I did not. I 
Q. May I ask why noU 
A. Because the test has not been proven in Court as of 

present ~o be absolutely valid. Because there is 
page 120 ~ no:-W eU, let me put it this way, the work is still 

in the research stage. 
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Q. How many tests did you run~ 
A. I used what is standardly used in cases of this instance, 

of course. Physical examination which is microscopic, the 
Duconoid Divine Test which is a colorimetric test and in 
some instances I used what is known as the Beam Test which, 
although no item which is not marijuana will give this test. 
Not all marijuana will produce positive results with this 
test. Its a variable test. But the two that are used specifi­
cally are the microscopic examination and your Duconoid 
Divine Test. 

• • 

page 129 ~ 

• • • • 

Mr. Wyche: That's the Commonwealth's· case, if it please 
the Court. 

The Court: All right, sir. 
Mr. Barney: Judge, I make a motion to strike the Com­

monwealth's evidence in proving that the defendant was en­
trapped into making this purchase. 

The Court: The motion is overruled at this time. I will give 
you a chance later on to argue it but at this time 

• • • 

page 154 ~ 

• • • • 

Again, so far as the Court is able to determine, it finds be­
yond a reasonalbe doubt that entrapment did not exist in 
any of these matters. 

The Court is most concerned in this matter and I state 
that from the Bench about the degree of punish­

page 155 ~ ment in all of these cases. Now as a consequence 
at this time, I am only going to pass sentence on 

one of the indictments. The reason being, and I don't mind 
stating in open Court, because the Court has nothing to hide 
in this case, the minimum sentence for the sale of narcotics 
to a minor is ten years in the penitentiary, and the Court 
does not have the power to suspend the execution or the im­
position of that sentence. Now I don't know whether the 
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family of this young kan realize that. I don't know whether 
this young man reali~es it, but the Court has been very con­
cerned over this matt4r. Here is a young man eighteen years 
of age that has becomle involved in the sale of narcotic drugs 
and I only wish thatl his family as well as he realized the 
seriousness of this type of an offense. I have seen uncon­
cerned people in this Courtroom, members of his own family, 
and that has given m~ most concern because this type of an 
offense, if his family had had any suspicion or had attempted 
in any manner to pre~ent this sort of thing happening, just 

as this yoµng boy, Lauter, recognized his duty to 
page 156 r prevent this sort of thing from happening in this 

community. I don't think I'd be confronted here 
today with my dilemma, so as a consequence I am going to 
withhold my decisiort on the two sales in this case. That 
doesn't mean that I hlaven't got a feeling with regard to the 
two sales. I am goin'g to :find the defendant guilty of pos­
session of narcotic drjlugs in excess of twenty-five grains and 
I don't know whether his family is aware of the punishment 
there. It carries a mmimum punishment of twenty years in 
the penitentiary. I hJpe that you have become aware of the 
great difficulty that this young man has become embroiled 
in the law. I 

Let me have the ind~ctment on possession. 
James Harold J ohn'son, stand up. 
Upon your plea ofl not guilty to the indictment charging 

that on the 14th day bf November, 1968, you unlawfully and 
feloniously had in po$session narcotic drugs, the Court :finds 
you guilty and :finds t:Hat it was in excess of twenty-five grains . 

page 158 r 

$ • 

PRE-SENTENCE HEARING 

May 20, 1969 

• • 

DANIEL BOWER , Probation Officer, being duly sworn, 
deposes and says : 
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DIRECT EXAMINATION 

By Mr. Barney: 
Q. Will you, please, state your name for the record~ 

A. Daniel A. Bowers, State Probation and Pa­
page 159 r role Officer. 

Q. Mr. Bowers, you made this report on James 
Harold Johnson, that you have here~ 

A. Yes, I did. 
Q. Do you have any further evidence, such as letters, that 

were not included in this reporU 
A. Yes, I have a letter here from the defendant dated May 

18th in which he states that he hopes that he is going to be 
dealt with leniently. I feel it is a very good letter. I have 
another letter here from-

Q. Would you mind reading that letter on-
A. Well, all right. It says, "I am sorry I haven't written 

sooner. I wanted to express my gratitude toward you for 
talking with me. It isn't often I can sit down and really talk 
to a person, man to man. I have many things to be thankful 
for. My parents have given me hope through this terrible 
wait. My preacher has give me faith in God and the jailer 
here has given me respect for the law. I have been a trustee 

here for the last month and a half. My uncle 
page 160 r has a job waiting for me when I get out. My 

preacher wants me to make speaches to young 
people on the dangers of drugs. I, indeed, have a lot to look 
forward to. If there is anything you need to know or any­
thing you want me to do, just let me know. I have hopes of 
:finishing my high school education in September. I have been 
in here more than six months. I can indeed say I have learned 
my lesson, I just want to live a simple life. I value my free­
dom very much. Hope that some of the things I have told you 
can be of some value to you. Sincerely yours, James H. John­
son, Jr." 

Q. Who else do you have letters from~ 
A. I have a letter here from a Mrs. Bob Kennedy, Mrs. 

Vera L. Kennedy of three-
Q. Mr. Bowers, before you start reading, does this letter 

speak well of the reputation of James Johnson~ 
A. Yes, I think we could say this for all the letters I have. 

Q. Now, Mr. Bower·s, have you spoken to var­
page 161 r ious people in the general area that have-that 

know James Johnson~ 
A. I have had some telephone calls and three or four per-
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sonal calls from, I guesl about five personal calls from people 
in the general area thJre. Mr. Frank Irvine, his uncle, has 
called me and Mr. Claude Newsome has called me. His teacher 
at Gibbons and I talked !with a number of other people. 

Q. Did they give him-did they give Johnson a very good 
reputation 1 I 

A. Well, yes, so far als they knew about him. 
I have another letteti here, Mr. Barney, from a Mrs. Paul 

P. Bulware of 308 Clatemont Street and I have another one 
here from Miss Margatet Hood of the St. Mark's Methodist 
Church and I think tha!t is all. 

Q. I don't have any !further-well, let me ask you this, if 
this man is put on probation, then the Petersburg Probation 
Officers will take care M him 1 

A. Yes: I 
page 162 ~ Q. I don1t have any further questions, 

CRos
1

s-EXAMINATION 

By Mr. Wyche: I 
Q. Now, Mr. Bowers, I assume that the people who have 

talked to you and wri~'ten to you have written and talked to 
you in behalf of this young man with a sympathetic attitude 
toward him and with h desire to lay before you facts upon 
which you might make la recommendation to the Court and on 
which the Court might act on the question of probation, is 
that correcU / 

A. I assume that is iwhat they had in mind. There haven't 
been too many facts laid before me. 

Q. Have any of the1se people who have talked to you or 
written to you express,~d any concern about what might hap­
pen to other people in similar instances 1 

A. I believe that the teacher from Gibbons School did last 
night. He had a very deep concern I think for this, Mr. 
Newcome or Newsom~, I think he had a very deep concern 
about the whole problem. I think he showed ·Some insight 
into it. 1 

Q. And was he the only one that expressed 
page 163 r any opini n or insight into the effect of the use 

of drugs iii the public school systems or what it 
does to children, to their families and to their future and 
things of that kind 1 !Did any of these people discuss that 
side of the problem with you or were they simply saying to 
you that this is a fine !young man and he should be placed on 
parole? 
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A. Well, generally the latter part of your statement would 
fit the facts. I would say that the defendant's mother has 
talked to me quite a bit about drug addiction and she has 
tried to get some group started to study the problem and I 
believe that the Rev. Mr. Long did express some concern 
about the drug traffic but by and large I think they were 
interested in this boy as an individual. I think that would 
be the gist of their conversations. 

Q. That's all. 

RE-DIRJ!"JCT EXAMINATION 

By Mr. Barney: 
Q. Let me just ask one question. Your report shows that 

this boy did not get, as I read it, along with his 
page 164 ~ family, is that correcU 

A. Yes, sir. 
Q. It shows his mother did not love him or take care of 

him. 
A. Well, no, I don't think it showed that they didn't love 

him and take care of him. I think it showed a conflict there, 
Mr. Barney. 

Q. Will you tell us what conflict does it show~ 
A. Well, I'd say, it shows the boy is in rebellion against 

his parents in a right early age. 
Q. But there was some family disagreemenU 
A. Yes, sir. 
Q. All right, I don't have any further questions. 

Thankyou, Mr. Bowers. 

FRANK IRVINE, a witness, being duly sworn, deposes 
and says: 

DIRECT EXAMINATION 

By Mr. Barney: 

• • • • • 

page 166 ~ 

• • • • • 
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CROSS-EXAMINATION 

page 167 r A. Fra, k Irvine. 
Q. Irviiie. 

A. I run Tri-City Bllumbing and Heating. 
Q. Mr. Irvine, do you have any opinions about the use 

of narcotics among young people in Colonial Heights for 
example~ You live in [Colonial Heights. 

A. Yes, sir, and I don't-
Q. Have you done alny reading on this question~ 
A. I haven't done d whole lot. Since this has come up I've 

heard a lot about it iind I don't condone it. I have two sons 
and I wouldn't want a:hything like this to happen to them. 

Q. That's all. l 
The Court: Mr. I vine, according to the report, Jimmy 

freely admitted that he has used marijuana and LSD on 
one occasion. He al o states that once you use it you're 
never the same again. I Does that give you any concern~ 

A. Well, no, I don'1t believe it does. I believe I know Jim 
enough tq-I've known hjm long enough I think 

page 168 r that-well, I guess last-last summer he had a 
little pro*em and he come over to my house and 

stayed a week and, f:qankly, if I had known he had this prob­
lem, I think I could have straightened him out. He had 
some deep problems alnd we talked it over and I think I helped 
Jim and I feel like I ban help him now. 

The Court: But ydu are not at all familiar with the effect 
of marijuana on tho~e that use it. Or LSD or any of the 
other hallucinatory ot narcotic drugs. 

A. Only-I'm only familiar with what I've read. 

The Court: Any o~her questions~ 
Mr. Barney: No, str, I don't think so. 
Letme have Rev. Tuong. 

REV. J. G. LONJ,l a witness, being duly sworn, deposes 
and says: · 

DIR j CT EXAMINATION 

By Mr. Barney: l . . 
Q. Will you state y, ur name and residence, please~. 
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A. J. G. Long, 1654 Avon Lane, Petersburg. 
page 169 r Q. And what is your occupation 1 

.A. Minister, Methodist Minister. 
Q. And what church 1 
A. St. Mark's Methodist. 
Q. In Petersburg7 
A. Yes. 
Q. Rev. Long, have you known James Harold Johnson for 

any length of time'? 
A. Well, I've known him since I've been here, this is the 

fourth year. 
Q. Fourth year. Is he a member of your Church 1 
A. Yes. 
Q. Does he attend Sunday School and Church. 
A. Well, he had not attended very regular in the past. He 

has participated some, in fact he participated some in a 
folk choir group last summer. But he has not been a regular 
attendant. 

Q. Have you had occasion to talk to him since 
page 170 ~ he has been in Petersburg jaiU 

A. I have regularly visited. 
Q. And has James made any statement about his views 

about his feelings in this matter7 
A. Yes, he has on, I guess, almost every occasion I've 

visited with him. I feel that he has really had some real hard 
thinking about it and is determined to change in his attitude, 
according to the attitude that he has come to. 

Q. Does he give you the impression that he is sorry he did 
this, or just sorry he is in jail 1 

A. Well, I feel that he is sorry on both points. I'm sure he 
is sorry he is in jail but I feel that he is definitely sorry that 
he has been involved in this and, in fact, he said he would 
like to have the opportunity of talking with youth groups to 
help others avoid getting in the same trap that he was 
caught in. 

Q. Have you spoken to him about speaking­
A. Yes, I have. 

Q. to the young people of Church 1 
page 171 r A. Yes, in fact the young people said they 

would like to have him talk to the group. 
Q. I see. Answer Mr. Wyche's questions. 

CROSS-EXAMINATION 

By Mr. Wyche: 
Q. Mr. Long, are you familiar with the fact that this 



James Harold JI hnson, Jr. v. Commonwealth 

~ev.J.G.Long 

53 

young man has been before the Juvenile Courts some several 
times~ l .· 

A. Yes, sir. · 
Q. Have you read thi reporU 
A. No, I have not rea!d it. 
Q. You spoke of the ~act that James Harold Johnson, Jr. 

had participated in som~ type of folk music or entertainment 
in your Church. That happened on one occasion did it not~ 

A. The-one occasion! that he participated in. 
Q. He has not been b. regular attendant at your Church 

services nor has he r~gularly attended Sunday School or 
youth work or anything of that kind in your Church except 

on this one @ccasion when he played~ 
page 172 r A. He attended more than the one occasion. 

Q. Not jrtst regularly. 
A. He hasn't attende1 regularly, no. 
Q. All right, sir. In this report psychiatrists and psy­

chologists were consultkd in this matter and they state this 
along with the psychidtric-social worker, they both stated, 
these two doctors, alortg with the psychiatric-social worker 
that James Harold Johiison, Jr. is a socio-pathic personality. 
Their definition of a /socio-pathic personality is one who 
simply does not learn ry his mistakes but is apt to repeat 
the same mistake again and again. They also described this 
condition as one who ldoks down upon people and who feels 
that he himself is supefior, although at the same time, is ex­
periencing a terrible ~nferior feeling. A socio-pathic per­
sonality is also one wlio tries to manipulate others for his 
own end. This was poirtted out to us in Johnson's record be­
cause, time and time ~gain, he promised his parents and 
courts that he would do better and would change his ways 

if give a ~hance; then, when given a chance, 
page 173 r simply did :hot respond. . 

Now, with that psychiatric description o~ this 
young man, do you feel that the Court should show lemency 
and place this young Iman on probation and give him the 
third and the fourth ahd fifth and sixth chance~ You know 
the Scripture tells youll to do that. Is that your thinking in 
this matted 

A. Well, I do think that people often change. I wouldn't be 
in the Christian minis~ery if I didn't. This is basic to my 
profession that peopl€l do change, and over these months 
that I've visited Jim [ definitely feel that he has made a 
change or else I wouldiii't have-

Q. Well, I'm positiv4 that you feel that way about it, but 
these things have h3ippened before and no change, ap-
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parently, has been exhibited because they happen again. Do 
you have children, Mr. Long~ 

A. Yes, I do. 
Q. How old are they~ 
A. My boy will be twenty-one in September. A girl eight­

een. 
page 174 r Q. And you are concerned, of course your chil-

dren are passed high school age and are not 
subjected to the traffic in marijuana, LSD and things of 
that kind. 

A. They are subjected-
Q. You fully realize that there is a duty and responsibility 

upon the Court, the police, the prosecuting attorney, the min­
isters of the gospel and all good citizens to protect the young 
people of Petersburg and Prince George and so forth from 
subjection to this kind of thing. You fully realize that, I'm 
sure. 

A. Oh, yes, I realize and I'm concerned, too. I don't think 
we could live without the law. I think we have to have law 
and we have to live ·within the law and I'm aware that there 
has to be some justice. 

Q. Have you made any study or examination of the reports 
on the effects of marijuana and LSD and things of this kind~ 

A. Yes, we have gone into this in our Christian Social 
Concerns Commission, in fact, we have a man on 

page 175 r that commission that has had quite a bit of ex-
perience before he came to Petersburg. He 

headed a commission up in Maryland in which they did go 
very deeply into this problem which was existing there before 
it was here, and so we have had concern and discussed it and, 
in fact, have a group that is trying to do something about it. 

Q. Well, the very fact that those things have happened 
would indicate to you and to me and others that it is a very 
serious pro bl em among our young people~ 

A. Right. I wouldn't minimize the problem at all. 
Q. I believe that's all. 

RE-DIRECT EXAMINATION 

By Mr. Barney: 
Q. Mr.-Rev. Long, in your ministry in the last four years 

have you had any trouble with the Church with Johnson 
bringing marijuana or anything to the young people in the 
Church~ 

A. No, not so far as I know. There has been 
page 176 } none in the Church. 
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Q. Well, Jhen I say in the Church, I'm talking 
about the members. I dbn't know if he'd bring it right to the 
Church. I'm speaking of/ the members of the Church. 

A. Well, so far as I know he has not given it to any of the 
members of my Church./ 

Q. Mr. Wyche has mentioned the Scriptures say forgive 
and for judge to let him/go one, or two or three or four times. 
Am I correct in assuming that the Scriptures say that you 
shall forgive until you fiorgive seventy times seven times and 
then you shall take other action 1 Is that correct 1 

A. That's right. 1 
Mr. 'Vyche: I don't believe it states you shall take any 

other action, Mr. Barn y, I think it's an illustration of the 
fact that there should b4 no limit to forgiveness. 

Mr. Barn~y: Well we won't get into that. 
page 177 r Thank ydu, Rev. Long. 

* * * * * 

page 182 r 

* * * 

JAMES HAROLD JOHNSON, JR., the defendant, being 
duly sworn, deposes an~ says : 

DIREbT EXAMINATION 

By Mr. Barney: 
Q. Speak up so the Judge can hear you. For the record 

what is your full name 1 
A. James Harold Jopnson, Jr. 
Q. And you are eighteen years old 1 
A. Yes, sir. / 
Q. James, how long have you been in jail 1 

A. Almobt seven months. 
page 183 r Q. Seveii months. 

A. Yes, ~ir. 
Q. What have you le~rned since you've been in there 1 
A. I've learned that/ there is a lot more things valuable to 

you than getting high. That reality is always there and you 
can't escape it and thait jail is a harsh place. You learn a lot 
of things in there. . 

Q. Can you tell the Court-your record states that you've 
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taken marijuana and you've taken LSD-can you tell the 
Court why you started taking it? 

A. I was just boyish, it was just a fad about two or three 
years ago and we went to Richmond and they had these 
clothes and long hair and all that was the fad, and I met 
this boy who went to Prince George High School who knew 
more than I knew about it and he had had first hand in­
formation and he got me started on it, on marijuana. 

Q. How about this LSD? Did you take thaU 
page 184 r A. I took it one time. I took it-its been nine, 

ten months ago. Marijuana, in the report, mari­
juana is not the thing that will make you change but LSD, an 
habitual LSD user will-his mental capacity will change, 
his mental out-look on life will change. 

Q. Well, how often did you take LSD? 
A. One time. 
Q. Now, the report says that you have promised your 

parents time and again that you would do better, but you 
never did. Can you explain this? 

A. I-my parents and I, since I've been a young child, I've 
tried to get along with them-we both have our conflicts in 
which I, being young, wanted to go out and have a good 
time and them, having the experience and wiser, wanted me 
to stay at home and conform. And I was hard-headed and 
strong and I thought that going out and having fun was 
sometimes more importnat than material-than getting your 
education and things like that. A young child without any 

sense, that's what I was. 
page 185 ~ Q. Now, can you explain your absences from 

school? 
A. When I first came to Prince George High School I met 

certain people and they became my companions and they had 
been doing this and I didn't skip school when I went to Peters­
burg and when I went to Prince George a lot of people were 
doing this-when they cut out a couple of days from class. 
They would go fishing or things like that and it seemed-they 
introduced me into it and I-and I just went along with 
them when they skipped and went fishing and things like 
that which really I didn't think back on my education was 
more important. 

· Q. Did these people come to see you since you've been in 
trouble? 

A. No, sir, none of my friends have. 
Q. Did you learn anything from thaU 
A. Yes, sir. 
Q. What did you learn T 
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A. Onlyl when you've got something they want, 
page 186 r they'll come to you. That when you're in trouble 

· they are nbt going to bother to help you. 
Q. Now if you shou[d get on probation, you plan to finish 

school? I 
A. Yes, sir, I much ~ntent to. I want to. 
Q. Do you want to liye with your uncle, Frank Irvine~ 
A. Yes, sir, I'd be glad to do that. 
Q. How could the Cburt be sure that you wouldn't go back 

to smoking marijuan~ or dealing in marijuana if you were 
put on probation? Wh!at assurance could you give the CourU 

A. I'd work five dah a week and I'd go to church every 
Sunday and I would be home at a regular hour and every 
time I leave the hous~ I would let Mr. Irvine lmow exactly 
where I was. I 

Q. Answer Mr. Wyche's questions. 
A. Yes, sir. I 

CROSS-EXAMINATION 

By Mr. Wyche: J 
Q. Whe did you first use marijuana? How 

page 187 t old were ,
1
ou? 

A. I was sixteen. 
Q. Was it given to Jiou or did you buy it? 
A. It was given to me. 
Q. By an older persbn T 
A. Yes, sir. I 
Q. Did you consider he was doing you a favor when he 

gave you this marijua:ilia to smoke? 
A. When I first trieµ marijuana I tried it more or less as 

an experience. I had heard about it but didn't know. I was 
curious to find out wh~t it was like. 

Q. Do you consider [now that he did you a favor by fur­
nishing you with marijuana to smoke? 

A. I don't-I don't ll>elieve he did. The reason is that a lot 
of people that take lmarijuana can sometimes get on to 
stronger things lik.e he~in and ~ecome addicts and this leads 
to moral and physical egenetat10n. 

Q. Some
1 

here it .is stated in this report .som.e­
page 188 r where that you demed that you were trafficmg m 

marijuanalor selling marijuana. That the only 
thing you did was to buy some marijuana for this young 
Lauter boy simply to o him a favor? 

A. That is right. I'~e known Lauter, Thomas Lauter for 
four years every since I've been in Prince George County. 
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Q. Do you consider it a favor to furnish the Lauter boy 
or anyone else with marijuana f 

A. Lauter came to me and he came to me several times 
before I would do this, and he give me every indication that 
he had heard about it and that he wanted to try it very 
much. 

Q. But you'd smoked it, you knew what marijuana wasf 
A. Yes, sir, I had. 
Q. You know you knew the effects of marijuana~ 
A. Yes, sir. 
Q. And still you wanted to do him a favor by putting him 

in the position of becoming an addict of nar­
page 189 ~ cotics f 

A. No, sir. 
Q. Did you consider you were doing him a favor f 
A. He came to me and asked me to get him some, now what 

he did with it, I don't know what he could do with it, whether 
he would give it to someone else or what he would do with 
the marijuana once I got it for him. 

Q. Did you attempt to explain to him what marijuana 
would do for him f 

A. He explained to me the effects of it, and which verified 
what I already knew. 

Q. So you-well what do you know about marijuana f Tell 
us something about it7 

A. Marijuana is, if taken intensely can produce hallucina­
tions, it dilates your eyes and slows your reactions. 

Q. And it's a narcotic drug7 You know thaU 
A. Cannabis. 

page 190 ~ Q. And do you also know that studies of the 
use of marijuana in groups of people, individuals, 

also leads to the use of other types of drugs 7 
A. Yes, sir, that's a fact. 
Q. Isn't that a fact from studies and information that's 

available7 
A. A person who uses marijuana intensely can go to high 

drugs if he doesn't find satisfaction in marijuana. 
Q. And you didn't find that out today, you knew that a 

year ago, didn't you f 
A. No, sir, I have not been-I'm not an habitual user and 

never have been. 
Q. I say, you didn't know-the statement you just made, 

you didn't just become aware of that today, that the use of 
marijuana may lead to other, use of other types of drugs 
and so forth f 
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A. I did not know that when I first started. 
Q. Well, did you lmokv/ it last night1 . 
A. Yes, sir. 

Q. And s,till you consider that obtaining mari­
page 191 r juana for t!he young Lauter boy was doing him a 

favor1 / 
A. He ask-he-yes, as a friend, consider I went up to 

him and asked him for/ a pint of liquor and he got it for me, 
he'd do it as a favor. 

Q. You didn't place fny more seriousness or importance­
A. If I had any idea 1lhat Lauter-
Q. on the use of ma~ijuana by the young Lauter boy than 

it was just simply doing him a favor, is that what you're 
saying1 I 

A. I've known Lauter four years, I've-I've personally 
knew him and I believe~ Thomas Lauter had more sense than 
to experiment with dangerous drugs, which I mean mari-
juana and LSD. I 

Q. Well, did you have more sense than to experiment with 
them1 I 

A. I tried LSD one lime. 
Q. But you tried matijuana a number of times 1 

A. I tri~d it several times. 
page 192 t Q. YOU imew where to go to get the marijuana 

for him1 I 
A. No, sir, not at thb time. 
Q. Well, you went tb a source that made marijuana avail-

able 1 I 
A. I called up people and finally found out the person who 

was doing this throumh phone calling somebody else. I did 
not know the Jes sup bby personally, who I received the mari-
juana from. J 

Q. Well, tell me now, do you think you did the Lauter boy 
a favod J . 

A. No, sir, I would not recommend marijuana to anybody. 
Q. And when did yoh come to that conclusion 1 
A. Well, I've been in jail almost seven months, I've had 

plenty of time to thinlt about it. 
Q. And only since ypu've been in jail have you come to the 

conclusion that marijuana is not good, should not be used 1 
Have you come to that conclusion 1 

A. I hw\re come to that conclusion, yes, sir. 
page 193 r Q. I d~n't believe you stated that to Mr. 

Bowers, a~ least he didn't report that in his re-
port. 
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A. I stated to Mr. Bowers that-every question that he 
asked me I answered to the best of my ability. 

Q. Do you have any brothers or sisters? 
A. Yes, sir, I have one brother and one sister. 
Q. How old is your brother? 
A. My brother will be sixteen tomorrow and my sister is 

thirteen. 
Q. Do you have any opinions about a person who would 

furnish marijuana to your brother and sister? 
A. Yes, I would have an opinion. 
Q. What would that opinion be? 
A. It would not be a good opinion. I think a person­

a young person like that is not capable of making up his 
own mind whether he wants to do right or wrong. I think 
that is just influencing the person. You take a person twenty­
five, twenty-one, he's usually old enough and capable enough 

of making up his own mind what he wants to do. 
page 194 r Q. Are you saying to the Court that you were 

not capable of knowing what you were doing? 
A. I'm saying at the time that I began with marijuana, if I 

had known what I know now, I wouldn't be in the same situa­
tion. 

The Court: Did you know it was a violation of the law 
when you first started fooling with it? 

A. Yes, sir, but I didn't know how bad or serious it was. 
The Court: You didn't know how serious it was 1 
A. No, sir. 
The Court: When did you find out how serious it was? 
A. When I got arrested. 
The Court: When you got arrested? 
A. Yes, sir. 
The Court: Do you think it was important to check and 

find out how serious it was? 
A. I never gave it a thought. 

page 195 r The Court: How about breaking into another 
man's house and stealing one hundred and fifty­

five dollars, did you know that that was a violation of the 
law? 

A. At that time I was-I had just come back from Military 
Academy and-and I wasn't very mature, I was more of a 
juvenile. 

The Court: Did you know that it was· a violation of the 
law? 

A. I knew what I was doing was wrong. 



James Harold Johnson, Jr. v. Commonwealth 61 

James karold Johnson, Jr. 

The Court: You knew that it was wrong? 
A. Yes, sir. 
The Court: And yet JfOU did it 1 
A. But I don't know why. 
The Court: You don't know why? 
A. Why I did it, exceplt I wanted some new shoes and that­
The Court: Well, this/ money wasn't yours. It belonged to 

someone else. Did you ~eel that you had a right just to go 
into anothe11 man's house and take what ever he 

page 196 r and approptiate it for your own use'? 
A. I was !sorry after I did it and I returned 

all the money the same tlay. 
The Court: You wer~ also convicted of driving on a re-

voked license. l 
. A. Yes, sir. 

The Court: For whic , you served some jail time. 
A. Yes, sir, twenty-one days. 
The Court: Did you Ibiow that that was a crime¥ 
A. Yes, sir. / 
The Court: Did you :Know how serious it was~ 
A. No, sir. I 
The Court: Well, you did know that you didn't have a right 

to drive an automobile 1 
A. Yes, sir. · t 
The Court: And yet you drove it 1 
A. Well, here's the ci cumstances, the boy came to my house 

and he dr9've the car to my girl friend's house 
page 197 r and I had a flat tire. He usually drove it all the 

way to my house, but he said that night he 
w. anted to go home an~ that he didn't feel like walking the 
rest of the way. He lived on Crater Road so I drove from his 
house to my house and Ir got arrested on the way going to niy 
house. I knew I was dbing wrong. 

The Court: You meb.n serving ten days in jail for driving 
on a revoked license ditln't concern you at all when you broke 
into-broke into the Home and stole this one hundred and 
fifty-five dollars 1 I 

A. I did that when I was sixteen, just turned sixteen. _I 
was seventeen when I drove on a revoked license. 

The Court: Go ahead, Mr. Wyche. 
Mr. Wyche: That's all I have. 
The Court: I'd like to ask you one further question. You 

told Mr. Bowers-you told him that you had taken marijuana 
and LSD once~ 

A. Yes, sir. 
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The Court: And you also told him that you are 
page 198 r never the same after you have taken it, is that 

righU 
A. If you become a user of LSD, yes, sir. 
The Court: You didn't say that. You just said that you're 

never the same ·after you've taken it. 
A. When I told him that I was talking about LSD. 
The Court: Are you the same after taking iU 
A. LSD .can affect a person in many ways. It can change 

your thinking, your ways of thinking. It can affect your 
brain. It can affect you permanently if taken enough of it. 

The Court: I also notice by this report that you have 
missed many days in school, apparently without any cause. 
A total of :fifty-two days in '67 and '68. Can you give us any 
reason why you were absent from school during that period 
of time1 

A. I was just in with a crowd of boys and they skipped 
school so I just did it to go along with them. 

page 199 r The Court: y OU don't mean to say this other 
group skipped school :fifty-two days along with 

you, did they 1 
A. They-no, not all the time, but that's how I :first got 

started doing it. 
The Court: And then during '65 and '66 while in Peters­

burg High School, English, an F; Mathametics, Incomplete; 
Science, an F ;-

A. This report is incorrect. 
The Court: Incorrect 1 
A. Yes, sir. 
The Court: World History, F; Typing, F; Band, F, Physi­

cal Education, F. 
A. They ·are incorrect. 
The Court : All right. 

RE-DIRECT EXAMINATION 

By Mr. Barney: 
Mr. Barney: Well, what grades did you get on them, if you 

can remember 1 
A. As far as I know I passed all my subjects but English. 
Mr. Barney: This was in Petersburg High School 1 

page 200 r A. Yes, sir. 
Q. How about these other grades I showed you 

for Prince George for '68-'691 
A. They are all true. 
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Q. They're all true. j 
A. Yes, sir. 
Q. Now, in getting t at marijuana for Lauter, am I to 

understand it was only ds a favor to him? . 
A. I had no intention df making any gain out of it. 
Q. Well, let me- I 
A. I mean I wasn't thiinking of myself, that's the reason I 

got it for him. j 
Q. I don't have any f rther questions. 

The Court: Do you wlnt to call anybody else? 
Mr. Wyche: Mr. Bowbrs. 

CRostEXAMINATION 

By Mr. Wyche: I 
Q. Mr. Bowers, where did you get your information about 

the school record of James Harold Johnson, Jr. in the 
Petersburg !High School during the years 1965 

page 201 r and '66? 
A. From ~he school office. 

Q. Was this information you obtained from his school rec-
ord¥ / 

A. I think it was read to me by the Guidance Counselor 
there as far as I know. j I tell you, Mr. Wyche, I obtained so 
much information here ~hat I don't remember exactly the in­
cident relating to it but fillat's the way I usually obtain it. 

Q. Are you usually wlrong when you obtain information of 
that kind from the public school officials¥ 

A. Well, I certainly .Will admit that I am the first one who 
could make a mistake ~ut I think the record is essentially 
correct. I may add that this boy did show some improvement 
in his school work this past year but he has had a-he has had 
a problem all the way thtough. 

Q. Well, the reason /I asked the question is because he 
denies the accuracy of wour report on his Petersburg School 

record. j 
page 202 r A. Well so far as I know the report is correct 

to the best of my ability, sir. 
Q. That's all. 

RE-DIRECT 

By Mr. Barney: 
Q. Just to get before the Court, this boy does have an ex­

cellent work record, does he not, Mr. Bowers? 
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A. Yes, he has a very good work record. I didn't find any-
one who said anything except something nice about his work. 

Q. And he kept busy at various jobs over a period here? 
A. Yes, sir. 
Q. I don't have any further questions. 
That's the case. 

• • • • • 

page 208 r 
• • • • 

The Court: Oh, yes, it does. The Section provides that 
however, such offense shall consist of sale, barter, selling, 
exchange, dispensing or supplying marijuana or narcotic 
drugs to a minor. 

Mr. Barney: Yes, sir, Judge, how about the last Section on 
the twenty-five grains. 

The Court: That Section is narcotics. 
Mr. Barney: Narcotics, that is­
The Court: My next question-

• • • 

page 210 r 
• • • • 

• 

• 

The Court: Gentlemen, this has been a most distressing 
case to me and one of the most difficult ones that I have had 
to preside since I have come to the bench. One that I wish 
that I didn't have to decide today but that burden is mine 
and I am going to decide it. 

I have read this report through and I might say that it's 
one of the most comprehensive, complete and illuminating 
reports that I have received since I have been on the Bench. 
I noticed from the report at the very beginning, mentioning 
the: criminal record of the defendant, apparently his first en­
counter with the law was back in 1966 at which time he was 
convicted of littering the highway. Not a very important. 
offense but it's necessary to keep our highways clean, but 
then apparently his parents thought that it would be it bis 
best interest to turn him over to Hargrave Military Academy, 

· And I think it would have been to his best in-
page 211 r terest had he remained there, but he wasn't sat-



James Harold J hnson, Jr. v. Commonwealth 65 

isfied and hJ came back. And shortly after that 
he broke into the home !of Eddie Slu,ka and stole a hundred 
a fifty-five dollars. Apparently because he was dissatisfied 
with the fact that his parents made him either quit or avoid 
a job that he had and wlas earning some money at Fort Lee. 
Judge Binford still ha~ that case under advisement now. 
Then in 1968 he was cortvicted of careless and reckless driv­
ing. On the surface, calreless and reckless driving is not a 
serious offense but his driver's license was suspended for a 
period of three months, land in defiance of the law he decided 
to drive that vehicle anf;ay for which he was apprehended 
and he was fined a huridred dollars and given ten day jail 
sentence which is a n'iandatory jail sentence. Then this 
offense occurred. In th~ meantime, I go to his school record. 
His record at Petersbm111 High School certainly was not en­
viable according to the report. I noticed by the report dur-

ing the ter of '68-'69 in Prince George High 
page 212 r School he nl.issed a total of fifty-two days which 

certainly indicates that he was rebelling against 
authority, or certainly ie was not doing that which was for 
his benefit, attending scli10ol and improving his mind. During 
that period of time hik first six-week's grades were very 
good: Aerospace Education, C; Business Law, B; Physical 
Education, B; United States History, B; Art, C and English, 
D. Then the second six-Weeks of the second half of that year 
was incomplete becaus~ of, apparently this trouble or for 
some other reason. d 

Mr. Barney: If the ·ourt please, I believe the second six­
weeks the defendant wa~ in the Petersburg jail. 

The Court: Well, that's what I say, I think that's the rea­
son why it was incompl~te. But the entire report reveals to 
me that this defendant has rebelled not only against his 
parents but against organized authority. Reading the por­
tion under the Clinical Psychologists Mazeri and Morbit-

zer, they bdth stated along with the psychiatric 
page 213 r social worlder that James Harold Johnson, Jr. 

is a socio-pb.thic personality. Their definition of 
a socio-pathic personaltty is one who simply does not learn 
by his mistakes but is ilpt to repeat the same mistake again 
and again. They also ~escribed this condition as one who 
looks down upon people and who feels that he himself is 
superior, although at the same time, is experiencing a ter~ 
rible inferior feeling. A socio-pathic personality is also one 
who tries to hlanipula~e others for his own ends, and that 
certainly has been his/ pattern of behavior over the past 
couple of years, and tney point out that it is certainly re­
vealed in his record. 
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I also notice from Johnson, which I have pointed out 
earlier, that he may have taken marijuana for some time and 
I think while on the stand since he was sixteen. Taken one 
dose of LSD. Stated that you're never the same once you 
have taken it. He explains that he meant that once you have 
become addicted to it. 

I hate to see a young man eighteen years of age go to the 
penitentiary. I'm not unmindful of the three 

page 214 r "R's" of criminal punishment as pointed out by 
Mr. Barney. There is another one, it's not an 

"R". That punishment is also for the purpose of indicating 
to society that a certain course of conduct will not be per­
mitted. This Court has never in seven years of its history, 
or this Judge hasn't, ever punished someone for revenge. 
Most of the time this Court is interested in the rehabilitation 
of those that come before it. I think too often today we look 
too much to the individual and too often we don't look to 
society as a whole for the evil that we wish to eliminate. In 
this particular case, I feel that the use of marijuana in high 
school among our younger children coming up is an evil that 
has got to be eliminated and I feel that the interest of Jimmy 
Johnson does not transcend the interests of society and for 
that reason I'm not going to place him on probation. 

Let me have the indictments. 
James Johnson, stand up. 

page 215 r The Court, having heretofore found you guilty 
of the possession of narcotic drugs in excess of 

twenty-five grains, is there anything you wish to say before 
the Court passes sentence upon you~ 

James Harold Johnson, Jr.: No, sir. 
The Court: Did you say, no, sir~ 
James Harold Johnson, Jr.: Yes, sir. 
The Court: It is the judgment of the Court and the sen­

tence of the Court accordingly that you be confined in the 
penitentiary for twenty years unless sooner discharged by 
law and pay a fine of Five Hundred Dollars and the costs of 
this proceeding. The Court will suspend the execution of ten 
years of that sentence conditioned upon your keeping the 
peace, being of good behavior and not violating any of the 
laws of this Commonwealth upon your release. The Court 
will dismiss the other two indictments feeling that this pun­
ishement is sufficient to cover this particular crime. 

Court's adjourned, Gentlemen. 
page 216 r Mr. Barney: If the Court pleases, may I now 

make the motion to set aside the verdict~ 
The Court: Certainly, and I would like to remind the de­

fendant at this time that he is entitled to appeal the decision 
of this Court to the Supreme Court of this State. 
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Mr. Barney: I'll note an exception. 
The defendant says that he wishes to note an appeal from 

the sentence and judgi:q.ent of the Court in this matter and 
has asked that the Court set an appeal bond . 

• • • • • 
A Copy-Teste: 

Howard G. Turner, Clerk. 

•• ,1 
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