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VIRGINIA,
IN THE CIRCUIT COURT OF BATH COUNTY

WALTER ENNIS ARMSTRONG, )
ADMINISTRATOR OF THE ESTATE COMPLAINANT )
OF SHARI LANE ARMSTRONG )

). MOTION FOR
VS: )

) DECLARATORY JUDGEMENT
NATIONWIDE INSURANCE, COMPANY DEFENDANT )

TO: THE HONORABLE EARL L. ABOOTT, JUDGE OF SAID COURT:
The Plaintiff in his motion for Declaratory Judge-

ment respectfully represents unto the Court as follows:
1) That your Plaintiff, WALTER ENNIS ARMSTRONG,

is the duly qualified and appointed administrator of the
Estate of SHARI LANE ARMSTRONG, deceased.

2) That on October 16, 1970 at about the hour
of 8:30 P. M. the Plaintiff's decedent, SHARI LANE ARMSTRONG,
a child of eight years of age, was attending a football
game at Bath County High School,. Bath County, Virginia,
when a truck came off the hill overlooking the playing
field striking the Plaintiff's decedent causing injuries
which resulted in her death.

3) That RICHARD A. MARTIN parked said truck,
belonging to his father, CHARLES MARTIN, but at that time
under said RICJ.{,A.RDMARTIN'S sole control, approximately
three hundred (300) feet above the playing field on a hill
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of all duties, liabilities and obligations under the afore-
said policy #3-0567337.

6) That the plaintiff's share of the aforesaid
proceeds was FIVE THOUSAND FIVE HUNDRED THIRTY.TWO AND
36/100 DOLLARS ($5,532.36).

7) That by order of this Court dated November
6, 1971 the Plaintiff was granted summary judgement against
RICHARD A. MARTIN in the amount of TWENTY-FIVE THOUSAND
FIVE HUNDRED DOLLARS ($25,500.00) as fair and just solace
for the damages/death resulting from the aforesaid neglig-
ence of RICHARD A. MARTIN.

a) That the Defendant has denied any obligations
and/or liability under. the aforesaid automobile liability
policy issued to RICHARDA. MARTIN.

IN CONSIDERATION WHEREOF the Plaintiff respect-
fully prays that the Court adjudicate as follows:

1) That the Defendant Nationwide Insurance,
Company is obligated under the aforesaid assigned risk
automobile liability policy issu.d to RICHARD ,A. MARTIN
and in effect on October 16, 1970, to pay damages result-
ing from the negligence of RICHAR? A. MARTIN as set forth
in paragraph two (2};and three (3) of this motion.

2) That the Defendant Nationwide Insura.nce,
Company is obligated to pay unto the Pla.lntiff, within
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the limits of liability of the aforesaid policy, the excess
over and above TWENTY-FIVE THOUSAND FIVE HUNDRED DOLLARS
L 5;532,36]
($25,500.00) recovered against RICHARD A. MARTIN.

Respectfully submitted
WALTER ENNIS ARMSTRONG,
ADMINISTRATOR OF THE ESTATE
OF SHARI LANE ARMSTRONG

BY lsI DuncanM. Byrd, Jr.t!OUNSEL

lsI Duncan M. B1jd, Jr.
Duncan M. Byrd,r.
Box 726
Hot Springs, Virginia
Counsel for Plaintiff
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VIRGINIA,
IN'THE CIRCUIT COURT OF BATH COUNTY

WALTER ENNIS ARMSTRONG, )
Administrator of the Estate of }
Shari Lane Armstrong, )

)
Complainant ) MOTION TO QUASH PROCESS

)
v. }

)
NATIONWIDE INSURANCE, )
COMPANY )

Defendant )
)

Comes now the Defendant, NationwIde Mutual
Insurance Company, by counsel, and moves the Court to
quash process served herein upon the following grounds:

1) Process herein was sought to be served upon
this defendant, a foreign corporatio~, by serving this
defendant's agent in Hot Springs, Virginia, Elmer H. Hurt.

2) The defendant is a foreign corporation, with
its home office in Columbus, Ohio. Defendant is:..qualified
to do business in Virginia, and ha~.~ registered agent
whose name and address are David R. Smyth, 5401 Fort Ave-
nue, Lynchburg, Virginia 24505.

3) Service of process on this defendant should
be accomplished as required by Section 8-60 of the Code of
Virginia, namely, by serving such process upon this defen-
dant's registered agent, the said David R. Smyth, or by
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service .of such process upon the Clerk of the State Cor-
poration Commission.

WHEREFORE, the process herein having been improp-
erly served upon this defendant's local agent; Elmer H.
Hurt, the same should be quashed and this proceeding dis-
missed.

Respectfully,

NATIONWIDE MUTUAL INSURANCE COMPANY

BY /s/,Robert Jm&;ers61 CO ..
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Woods, Rogers, Muse, Walker & Thornton
105 Franklin Road, S. W.
Roanoke, Virginia
Counsel for Defendant

STATE OF VIRGINIA
CITY OF ROANOKE

)
)
)

To-wit:

This day personally appeared the undersigned
Notary Public in and for the City and State aforesaid,
Robert J. Rogers, who first being duly sworn deposes and
says that he is a member of the law fi)MIlof Woods, Rogers,
Muse, Walker & Thornton, 105 Franklin Hoad, S. W., Roanoke,
Virginia, attorneys for Nationwide Mutual Insurance Com-
pany, and as such is duly authorized t()make' this affida-
vit; that the matte~s and things stattad in the foregoing
motion to ~ash process are true and correct to his best
knowledge, information and belie".

lsi Robert J. Rogers
Subscribed and sworn to before me this 21st

day of February, 1972.

/sl Barbara. B. Threatt
No.tar,. PUblic

My Commission Expires:
Ootober 10, 1972

r
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CERTIFICATE

I, Robert J. Rogers, of counsel for defendant
Nationwide Mutual Insurance Compan¥ cel~tify that I served
the foregoing motion to quash process lipon the plaintiff
by mailing a true copy thereof to his attorney, Duncan
M. Byrd, Jr., Box 726, Hot Springs, Vl1~ginia, this 21st
day of February, 1972.

lsI Robert J. Rogers

Filed in the Clerk's Office
of Bath Circuit Court February
22, 1972

Ls/ W. Claude Dodson, Clerk
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VIRGINIA,
IN THE CIRCUIT COURT OF BATH COUNTY

WALTER ENNIS ARMSTRONG,
Administrator of the Estate
of Shari Lane Armstrong,

Complainant
v.
NATIONWIDE INSURANCE COMPANY,

Defendant

.")
)
)
)
)
)
)
)
)

ANSWER OF
NATIONWIDE MUTUAL
INSURANCE COMPANY

Comes now defendant, Nationwide Mutual Insurance
Company, by counsel, and in answer to the Subpoena and
Complaint filed against it, says as follows:

I)' Defendant admits that plaintitf's decedent.
Shari:' Lane Armstrong, died as a result of injuries sus-
tainedwhen struck by a truck when she was attending a
football game in Bath County, Virginia •.

2) Defendant further admits that said decedent,
Shari Lane Armstrong, was struck by a truck titled in the
name of Charles Martin, and which had been operated by
Richard A. Martin, and which qefendant further states was
either owned by or furnished for tne regular use of the
said Richard A. Martin.

~) Defendant further admits that the said Richard
A. Martin ,was at the .:timeof the Eialdaccident an insured
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under a policy of liability insurance :ts~ued by it, but
defendant further states that said policy covered a 1963
Volkswagon vehicl., and the coverage thereunder did not,

~
apply or extend to any liability on the part of the said
Richard A. Martin on account of the de~th of the said
Shari Lane Armstrong.

4) Defendant further admits that it has and
continues to deny any obligations and/or liability Under
the'aforesaid policy of insurance issut,d by it to the said
Richard A. Martin.

5) Defendant is not advised as to the truth
of the allegations of the Complaint, boing uninformed
as to whether the facts alleged do or do not exist.

Respectfull~r,
NATIONWIDE ItUTUAL INSURANCE COMPANY
BY lsI Robert J. R08.ersb" ~OUNS!r;---

Woods, Rogers, Muse, Walker & Thornton
105 Rranklin Road, S. W.
Roanoke, Virginia
Counsel for Nationwide Mutual Insurance Co.

CERTIFICATE
I, RObert J. Rogers, of oounsel for defendant

Nationwide Mutual Insuranoe Comp~ny~ certify that I mailed
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,
a true copy of the foregoing pleading to Duncan M. Byrd,
Jr., Box 726, Hot Springs, Virginia, a'litorneyof record
for Plaintiff, this 28th day of April, 1972.

lsI Robert J. Rogers

Filed in the Clerk's Office of Bath'
County Circuit Court April 29, 1972
lsi W. Claude Dodson, Clerk
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IN THE CIRCUIT COURT
OF BATH COUN'l~

•.... - -. - - '- ..• - -. - •....................
••WALTER ENNIS ARMSTRONG

AdmInistrator of the Estate ot
Shari Lane )rmstrong

Plaint1ff
:

--VB--

:
NATIONWIDE INSURANCE COMPANY

:
Defendant.._~----. .....• _ ..... _- ....•.....

DECEMBER 28, 1972

D~POSITIONS OF:

~ICHARD ARB!NQTON ...MARTI~

CHARLES ARRINGTON MARTIN

NOTARY PUBLIC

MEMBER
NATIONAL SHORTHAND

REPORTERS ASSOCIATION
VIRGINIA SHORTHAND

REPORTERS ASSOCIATION

ROBERT D. YOUNG
GENERAL COURT REPORTERS

P. O. Box 2067

ROANOKE. VIRGINIA 24009
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DUNCAN M. BYRD, ESQ.J' \-1arm Spr1ngs, Virginia

Counsel for Plaint1ff
WOODS, ROGERS, MUSE, WALKER & THORNTON, ESQS.
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Rogers, Attorney for the Defendant.
of Duncan r4. Byrd, Attorney for the Plaintiff and Robert J

1

2

3

4

5

6

7

8

9

10

11

12

13

The deoosltlons of Richard A~rlngton Martin any
Charles Arrington Martin are taken by consent at '-IarmSprtncrJ,

Virginia on this the 28th day of December, 1972 1n the pres~J:ce
II
:1Ii
I

All formalities 88 to caption, certificate and I

transmission are waived; it la agreed that Robert D. Youn~.
Notary Public In and for the State of Virginia, at Large, ma~
take said depositions in machine shorthand, transcribe the
same to typewriting, and sign the names of the witnesses
hereto.

MR. ROGERS: It 18 stipulated by and between
14

15

16

17

18

19

20

21

22

23

24

the parties that these depositions are being taken
without notice by agreement of counsel. notice beln~
waived; that they are being taken for such purposes
as are permitted under the Rules of the Supreme Cour
of Virginia; that all objections except 88 to the
form of the question are reserved.

RICHARD ARRINGTON MARTIN
having first been dUly sworn to tell the truth. the whole
truth, and nothing but the truth, was examined and test1fied
as follows:

I
II

25

ROBERT D. YOU NG
STENOGRAPH REPORTER

ROANOKE.VIRGINIA 24012



1 Martin - Direct

2
BY fm. ROGERS:

3

DIRECT EXAMINATION

Q WIll you state your name?

5

6

7

8

A

Q

A

Q

Richard Arrington Martln~
What 19 your age, Richard?
Twenty.

Will you tell me your b1rth date?

!I
II
II
!
!
!

I
I

9

10

11

12

13
14

A AUgU3t 25, '52.
Q Will you tell us where you now reside?
A Mountain Grove; Virginia.
Q Mountain Grove?
A Yes.

And Is that at the home of your' parents?
15

16

17

18

19
20

21

22

23

24

25 970?

A

A

Q

A

Q

A

Q

A

Q.

Yeo.
What 1s your fatherts name?
Charles ftrrington Marttn.

Richard, what If any Is your current occupatlo~
In the Navy.

United States Navy? .

Yes.

When did you Join the United States Navy?
November 30, 1970.

Have you been In the Navy since November 30,

-16-
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1 Martin- Direct

2

3

A

Q

Yes.
Where are you now stationed or assigned to dut ?

4

5

6 single?
7

8

A

Q

A

Q

Norfolk. Virginia.

Now, I meant to ask you. are 'you married or

Single.

Did you formerly own a 1963 Volkswagen vehlcle

I

I:1
IIIi

9 Richard?
10

11

A Yes.

MR. ROGERS: I wlll ask you to mark this SD

12

13

14

15

16

as an Exhibit.

(Thereupon the Court Reporter marked the docu-
ment, being a bill of sale concerning the 1963 Yolks
wagen, as Exhibit Number One.)

BY MR. ROGERS:
17 Q Richard, I am going to hand you Exhibit Number
18

19
One and ask you if that 1s a bill of sale concerning the
aforementioned vehicle?

20

21

22

23

.A

Q.

A

Q

Yea, air.
The Volkawa~en vehicle?
Yes. sir.
And docs that indIcate that you bought this

24

25
Volkswagen vehicle from Covington Motor Company on June 29,
19701

-17_
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1 II
Martin - Direct

.A No.

A No.

A Yes, air.

f\ Yes, sir.

II
I

il
II

IIII
I

Wha t :.happened.8t that tIme?
Well, the motor blew uo.
The motor 1n the VW blew up?
Yes, aIr.

A Yes, s1r.

Q Now, d1d the vehicle operate properly for you

A Yes.

A Approximately 8 week.

Q How long did it operate properly for you?

Q

A

Q About a week?

Q

Q Now, after the motor blew up, were you able

Q Were you ever able to operate the "VI after thGl-7

Q What d1d you do w1th the VW after the motor

following the date that you purchased it?

pany to transfer your Insurance to the 1963 Volkswagen ve-

hlo1e?

'I
I

I
II

Q I meant to 8skyou, prior to the t1me that th~j'
motor blew up, did you arrange for NatIonwIde Insurance Com

to operate the vehIcle?

2

3 il
f

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

-18-
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1
,

Martin - Direct

2 A I took lt to a boy to Covington, Robert Moore

3 to see if he could flx It.

4

5

6

7

8

9

10

11

13

14

Q

A

Q

A

A

Q

A

Q

A

Q

Robert Moore?

Yes, sir.

D1d you leave it at h1s place?

Yes.
How dId you get 1t there?
I pulled It with a truck.
Is that a plckup truck?

Yes, all'.
And wss that your fathe~'s pickup truck?

Yes.
Now, do you know how long lt stayed over at

15 Robert Moore's?
16
17

A

Q

About six monthD.
Now, .1n terms of tlme, If you bought the car

18

19

20

21

on June 29, 1970, I am referring to the Volkawagen vehicle,
1

and your eng1ne blew up about a week later. would it have
been the first week or 00 of July that you took it to Roberf

Moore's, you th1nk?
22

23

24

25

A

Q.

A

Q.

Yes.
Something 1n that area?

Yes, all'.

Did 1t stay over 'at his place 1n Cov1ngton fo
~:,~ .

-19- ROBERT D. YOUNG
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, 1

2

3

4

5

f<1art In - Direct

six months following that date, ap?t'o'Xlmetely?

A Yes.

Q Now, you, at that tlme I bellev~ you were 11vi tg
I
I

wlth your f~ther?

6

7

8

9

10

11

12

13

14

15

16
17

18

A

Q

A

Q

A

Q

you do?
A

Q

A

Q

A

Q

Yeo.

And you all live on a farm, do you not?

Yea, eir.

And how large wss ~rour farm?

About fifteen acres.
Were you 8 student at that tlme or what did

I had just graduated.

You had just graduated?
Yes.

\-lere you worklng at that time?

Yes.
And how d1d you get 1n to work and how did yo,

19

20

generally get around, transportation wlse, after your engln'

blew on your Volkswagen?
21

22
A

Q

I used elther the car or the truclr of my dad(;,"S.

You refer to the car or the truck, let's be
23

24

more Boeclflc, that would be the car or truck that belongc(

to your father?
25 A Yes, slr.

ROBERT D. YOUNG
- 20- STENOGRAPH R£PORTI;R
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1
Martin - Direct

2

3

4

5

6

7

B

Q, D1d he keep the truck and car at home?

A Yes, air.

Q And did you live at that home?

A Yes, sir.

Q You were a member of' the household?

A Right.
Q And were you allowed to use the truck, pickup,

9 was it a pickup truck?

10

11

12

13

A

Q

A

Q

Yes, sir.
What kind of pIckup truck wae it?

A '55 Chevrolet.
Were you allowed to use the p1ckup truck at an,

14 time for your purposes, for whatever you needed to do?
15

16

A

Q,

Yes, sir.

And was the pickup truck placed at your use,
17 for your use on a regular basIs?
18

19
A

Q

Yea, sir.
You were never able to operate the Volkswagen

20 vehicle again. after that?
21

22

23

24

25

it?

A

Q.

A

Q

No, sir.

And your transportation, what kind of car was

A '65 Chevrolet.
And your transportation WB8 either the '65

ROBERT 0, YOUNG
-.21_ STENOORAPH REPORTER

ROANOKE, VIRGINIA 24012



1

2

Martin - Direct

Chevrolet or the olckup truck? .

3 A Ye3, sir.

4

5

6

7

8

Q . And did you use the pickup truck regularly?
A Yes, slr.
Q Now I believe this pickup truck was the same

.truck that was subsequently Involved 1n an accident which
occurred on October 16# 1970 1n Bath County~ .was it not?

9

10

A

Q,

Yes, all'.

You were using the pickup truck then for your
11 own purposes, I tSke it, when you went to a football game?
12

13
A Yes, slr.

And was your use of the vehicle ~t thattlme
!

14 s1ml11ar to prev lous tlmeswhen you had use.d the vehicle for
15 your own purposes?
16

17
A

Q

Yes, sir.

When the suit papers 1n a case under the style
18

19

20

21

22

23

of Walter Ennis Armstrong, Administrator of' the Estate of
Shari Lane Armstrong Versus Richard A. Mart1n lncHcatlng the
these papers were filed on October 30, 1970, this being a
Butt for $75,500 and ariaing out of the accident of October '6, .
1910, I believe you were Ilv1ng at home wlth your father at
that time, were you not?

24

25

A

Q

Yea, air.

And this was pr10r to the time you went into.
". -~.::

ROBERT D. YOUNG
-22- STItNOGRAPH RE.PORTER
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1 Mart 1n - Direct

2 the Navy?

the suit had been filed?

Yes, air.

3

4

5

6

7

8

9

10

A

Q

were actually

A

Q

A

Q

Yes, sir.

I think the suit papers indicate that the pap,"'rs

eerved on your rether but were you ewarethatl

'1
i

NoW, you joined the Navy November 30, 1970?
Yes, sir.

Were you aware of anything that occurred 1n
11 that sutt subsequent to the filing of the suit, anything th; t

12 occurred 1n 1971, were you aware that any order, any Judgmer t

13 order was entered against you?
14

15
A

Q

No.

~ere you aware that 8n attorney was appointed
16 to represent your interests?
17

18

19

20

21

22

23

you?

A

Q

A

Q

A

Q

No.
Did any attorney ever discuss the matter w1th

No, sir.

Now, you know Mr. Erwin Solomon, I believe?
Yea, air.

And d1d Mr. Solomon discuss the acc1dent w1th
24 you at any time?
25

A He asked me a few questions ri ht after the
ROBERT D. YOUNG-23- STENOORAPH REPORTER

ROANOKE. VIRGINIA 24012



1 Martln" Dlrect ~ ..

accident.
2

Q
3

A
4

Q,
5

time?
6

A
7

0
8

Was th1s the nlp.ht of the accident?
Yes, sir.

And the accident occurred at aporoxlmately wha,

Between 8:00 and 9:00.

And that was at the high school, I believe it

9

10

11

12
13

was?

A

A

Yes, sIr.

In Bath County?

Yes, slr.

And Mr. Solomon discussed the accident with YOl

14 several hours after the accident?

15 A Aporoxtmately right after the accldent,appro~51
16 mately thirty minutes after.

17 Do you know Inwhatcapaclty he was discussing

18 the accident with you? Did he indlcate the nature of hiB

19 questions?

20

21

A

Q

No.

Were any tyre or crimInal charrree placed agalnn;

22 you as a resul t of the accident?

23

24

A

Q

No.

Do you know whether any other suita were filed

25 against you other than the Armntrong case?
ROBERT D, YOUNG

-24 STENOGRIIPH REPORTER
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1 Martin - Direct

2

3

. A

Q

There was two, two others •

Do you know who filed Buits on behalf of them,
4 who they were and who filed su1ts?

5

6

7

A Chestnut and Buzzard.

Q Do you know who represented those two
1n those cases?

I
pIa lnt if riB

I'. I

I

8 .A Mr. Solomon, I believe •
9

10

11

Q Other than the night of the accident October 1~1'
1970, did Mr. Solomon discuss this matte~ with you at all to
your recollection?

12

13
A

Q

No.

Did he ever discuss it with you, the lawsuit
14 brought aga1nst you by the Armstrong Estate?
15

16
A

Q

No, slr.
Were you aware that a Judgment was entered

17 against you 1n the Armstrong case on November 1, 1971, B

Judgment of $25,000118

1'~

20

A

Q

No.

~cre you aware of that up until today when I
21 told you a few minutes ago?
22

23

A

Q

No.

Now your lnaurance polley with Nationwide that
24

25

had been issued on the Volkswagen vehicle I belleve was

$15,000 and $30,000 as for aa you know, wasn't it?
ROBERT D. YOUNG

-25- STENOGRAPH REPORTER
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1 Mart1n - Direct II

2 A Yes.

3 Q And the suit or the Judgment of $25,000 pre-
4 sumably would exceed the amount of coverage that was avallabe

as far as you know under the Nationwide polley?
Yes.A

Q

A

Q

Do you know what company had that insurance?

,

"1/Let me ask you thls, Richard: Were you aware I
of the 10suranee on the p1ekup true k tha t 1s 1n your f" ther ' Ij

I
l't1arylandCasualty~ 11

And were you aware of any settlement for dietr 1_

name?

5

8

9

7

6

10

11

12 button of the proceeds under the Maryland Casualty policy?
13 A No.

attorney ever discuss thIs proceeding wIth you?

land Casualty Company Versus RIChard A. Martin an Infant and
others were filed, apparently, on October I, 1971. Did any

14
15

16

17

18

Q

A

Suit papers in the case under the style of MorJ

No.

matter, this litigation with you at all?

19

20
Q 3pecifically did Mr. Duncan Byrd dIscuss this

21 A No, str.

the details of that case?
about the order being entered or anythIng or are you aware of

22

23

24

Q. Are you aware of what happened In that case or

25
A No.

-26_ ROBERT D. YOUNG
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1

ect

2 Q Other than the conversation that we have just
3 had prior to these depositions, have you been aware of the

4 nature of the present su1t which 1s a case styled Walter Enn 5

5 :~rmstrong Administrator of the Estate of Shari Lane Armstron,.
6 Versus Nationw1de Insurance Company?
7 A In what way do you mean?
8 Let me repeat the question: Are you aware of
9 the nature of thlssult: Walter J\rmotrong Versus Nationwide

10 other than what I have Just discussed with you prior to the
11 depos1tion?
12 A Yes, slr.
13 Q I did discuss it w1th you?
14 A Yes.

15 Q But were you advised of this lawsuit prior to
16 this time or did you know anything about 1t?
17 A Well, my father had told me.
18 Q Told you sult papers had been filed?
19

A Brought agalnst me; yes.
20

21
Q

details?
Dld you know what the csse was about or any

22 No.

any of the three lawsuits I have mentioned, one being the
Let me ask you this, Richard: With respect to
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1 Martin - Direct

2

3

4

5

6

7

.8

9

filed 1n October, 1970 or the Maryland Casualty proccedln~~
flIed In October of '71 or the Armstrong Estate case agalno
Nationwide. has anyone ever sat down and explained any of
these proceedIngs to you?

A No.

Q rfuere 1s your Volkswagen vehicle. the 1963
Volkswagen that we have been talking about?

A Mountain Grove.

10
11

12

Q

A

Is that at your home?
Yes, sir.

.Haa It ever been operated since the engine

13 blew the week arter you bought it?

14
15

A

Q

No.

May I assume that since the engine blew you

16

17

have pretty well relied upon the use of the pickup truck sn(
the automobile when you were at home?

18

19
20

21

22

23

24

A

BY MR. BYRD.

Yes, sir.

MR. ROGERS: I believe that 1s all.

* * * * *

CROSS EXAMINATION

Richard. when did you first obtain your operBt " '025
Q

• -28- ROBERT 0, YOUNG
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1
Mart 1n - Cross' :

2
A Sixteen.

3
Q Since that time, since right after you first

4

5

6

7

obtained your l1cense, have your oarents, I am talk1ng now

prior to your purchasing this Volkswagen, did they furnish

an automobile for you, I mean did they buy an automobile for
your regular use?

10 nlshed for your use?

8

9

11

12
13

14

A

Q.

A

Q

A

Yes.

What was the first automobile that you had

'51 Chevrole t.

Now, your father purchased that for your use?
Yes.

Now at that time when he purchased you the '51
15 Chevrolet, were there any other cars in the family at that
16 time? Do you understand?
17

18

A

Q

Just the family cars.
How many cars were there lnthe family, was

19 there a car and a pickup truck at that t1me?
20

21

22

23

24

25

A

Q,

A

Q

.A

Q

Yea, sir.
Now what wae, was the piCkup used by your f8th r1
.Yee, s1r.

And waa the car used primarily by your mother?
Yea, eire
So then would you say that the reason for them
-29- ROBERT D. YOUNG

STENOGRAPH REPORTER
ROANOKE, VIRGINIA 24012



1

2

3

purchasing the '51 Chevrolet for you was because they necdeC

the other two cars for their own use?

4

5

A

Q

Yes, air.

Okay. Now on July of 1970, Is th1s when you

6 purchased the Volkswagen, 19 that right?

7

8

9

10

11

12

A

Q

Chevrolet?
A

Q.

A

June of '70.
Okay now, at that time what happened to the

I traded it for the Volkswagen.

It was actually 1n your father's name?
. Yes; sir.

.J
I
I

13

14 wagen?

15

16

17

18

A

Q

A

Q.

So he traded hIs '51 Chevrolet for a 1963 VoU .-

That 1s right.
Was the Volkswagen titled!n your name?
It was io all three names, my parents and mlm-.

The title was 1n all three names or did they
19

20

21

22

Just have to sign for you because you were under age?
A No; the title was 1n my name. '
Q So this WBS with your parent's consent, of

course, when you purchased the Volkswagen?
23

24

A

Q

Yeo.
, \

Now at the time, during the summer months be-
25 tween graduation and the time you entered military serv1ca,

-30.
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1 Martin - Cross

2 were you regularly employed anywhere?

3

4

A

Q

Yes; Hot Springs Company.

Now, during this period of time, did you stay
5 at home regularly or dId you stay somewhere else?

8 the exception of visits?

6

7

9

Q.

A

I stayed at home.

In other words you stayed there every night

Yes.
10

11

MR. ROGERS:
of '70?

You are talking about the summer :1

I
12 MR. BYRD: Right.
13 BY MR. BYRD:
14 Q Now, at the time your Volkswagen broke down,
15

16

17

was the relationship basically the same as it had been since
you first got this 1951 Chevrolet as far as use of the auto-
mobIles?

18

19
A

Q

Yes, sir.
Now during thl~ p~rlod of time when they had

20

21

22

the three cars, did you use, well, dld you ever have the
opportunity to use the pickUp truck or your mother's car dur'ng
that perIod of time?

23
A I had the opportunIty; yes.

24
Q Old you use it? D1d you make use of these

25 other automobiles very frcque~tly?
ROBERT D. YOUNG
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1 Martin •.Cross

2 A No.

3 On almost all occasions from the time shortly
4 after you obtained your operator's license when you got the
5 '51 Chevrolet up until the t1me your Volkswagen broke down,

6 almost all the use you made of an automobile was either the
7 151 Chevrolet and later on the Volkswagen?
8

9

A

Q

Yea, air.

So 1t was only on very infrequent occasions
10

11

that you used either your father's pickup or'your mother's
car, 1s that correct?

12

13
A

Q

Yes.
Now when your Volkswagen broke down, you Btate(

14 I think I am correct, that you took thIs to a Robert Morr1s?
15

16

17

18

19

20

21

22

A

A

Q

A

Q

A

Q

Robert Moore.'
Robert Moore?
Yes.
Is he a mechanic?'

Well, he 1s not a licensed mechanic but he doef - .
He does repaIr work?
Yes.
J\t the t Ime you took the car down to Mr. tvtoore

to how long it would take hIm to have the car repaired?
what type of, well, did he give you any type of estimate as23

24

25
A No; he

-32-
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1 Martin - Cross II

2 when he got time.

3 Q At the time dld you have any Idea it would tek
4 six months to fix the car?
5 ft., No.
6

7

Q Did you think at the time that thlo waa
going to be a temporary arrangement that you would be

only ,I
Wlthou~

8 your Volkawagen?
9 A Yes, air.

10 Q Okay now, 15 it because of this feelln~ that
11 it was 8 temporary situation that you did not go out and pur
12 chase another car?
13 Yes, sir.
14 Q So what did you do from this point on while
15 your car was In for repairs? How did you get around?
16
17

18

A

Q

your parents?

I used either the truck or the car, depending
Now again was this donewlth the permission of

19
A Yes.

done with their consent?
you used the car while yours was In for repairs, thie was

20

21.

22

Q In other words you used the pickup truck and

23
A Yes, sir.

Was it felt by all, was ttfelt by you at thatQ

time that this would on1 be a tern orar
ROBERT D. YOUNG
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1 I't~[lrtin - Cross

2
you would get your Volkswagen back shortly?

3
ft. Yes.

4
Q Now this waG really the first occasion that yo

5 had to use either your mother's car or you~ father's piCkup
on a regular bosls since you had gotten your driver's
Is that correct?

State that question agatn?

Ie 1t not true then that after your

licemHI'

j.
II
r

I aaid:

A8

7

6

9

10 car was placed tn renair that this was really the ftrst t1me

11 alnce you had first gotten the use of the 1951 Chevrolet the

12 you had to use-your father'e pickup and your mother'a car

13 on a regular basis, 18 that correct?

14 A Yes, air; 1t was.
15

16

17

Q In other words this was the first time that yo~
. I

did not have a car of your own that woe furnished for your I
I

regular use by either yourself or your parents?
18 A Yes, ..sir.

19 Now when you were making use of this car of
20 your mother's, your mother'B csr and on this particular n1gh.
21 of October 16, was your uae of their automobiles, did that
22 entail some sacrifice on their part? By that I mean dId thn
23 interfere with their use of these automob1les to Borne extent
24 A No.
25 Q, In other words did the sudden change from thre
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1
Martin - CroBa

2 automobiles there, one furnished for your use, one furnishc:

3 for your father's use and one furnlohed for your mother'~ u.e,
4 did this elimination of one vehicle, did this create any ty e
5 of hardship on your mother and father as far as the uae of
6 hia truck and the use of her car?

BY MR. ROGERS:

7

8

9

10

11

12
13

14
15

. A

Q

Chevrolet

No •

~l. BYRD: Thank you.

* * '* * * * *
REDIRECT EXAMINATION

Rlcha~. a8 I understand It. ~lglnal1y the 1151

and subsequently the Vtaf werefurnlahed for your

16 regular use by your parents?

17

18

A Yea, a1r.

And then after the motor on the VW blew, then

19

20

thetr vehicles including the p1ckup truck were furnished fo
your regular use?

21

22

A

Q

Yes.

And then at the time that you took the VVI to

23 Moore, he 1s not a licensed mechanic ae I understand it?

24

25

A

Q

No.

And he 10 not n garage?
ROBERT D. YOUNG
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1 Martin - Redirect

2

3

A

Q

No.

And you had no idea when that vehicle would

4

5

6

come back, you thought it would not be too long but you did It
know? '

No.

7 Q If I understood Y9u, he ~ndlcated he would wor1
8 on it when he could?

9

10

11

12

13

14
15
16
17

18

19

A

Q

A

Q

A

Yes.

And no time limitation was given?
No.

And I take it that while 1tappeared to be tem.:-

No.

MR. CHARLES MARTIN: In my name.
20 BY fJiH. ROGERS?

21

22

23

24

25

Q. Let's get the Record straight. Your father 1n-
dlcates that the '51 Chevrolet was titled 1n his name.

A Yes.
Q But the VW was titled in your name?
A Yes.

,.
ROBERT D. YOUNG
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1 Martin - Redirect II

2 Q In any event both of them were furnished for
3 your regular U~G?

4

5 Q

Yes, sir., I
!And then when neither one was available after I

6 the VW eng1ne blew, then the pickup truck and the other car
7 was furnished for your regular use?
8 A Yes, sir.
9 Q What year, model year, was the other car?
10 A The car?
11 Q Yes.

12 A '65.
13 MR. ROGERS: I bel1eve that 1s all I have.
14

15
* * ** *

16

17 RECROSS EXnMINATION

18 BY MR. BYRD:

19 Q Richard, I want to ask you two questions: Aft0

20 you ourchased the Volkswagen, did you take care of the pay-
21 ments Bnd the maintenance on that yourself?
22 A Yea.

No~ we have asked you several questions alreed.23

24 about this arrangement when you took the car to Moore's and
25 you stated earlier that you r~lt that this would be a tempor. y

-37-
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1
1'1a 1" t; 1.0 - He crose

2 situation that he would have the car reoalred, I don't know

II.

5

7

6

3 what you said, but you said you didn't feel like it would be
4 six months. Then Mr. Rogers Baked you a question that after

it got to be September that you realized that it wasn't qutt!f

so temporary. Now Just at that Qo1nt, say September, or ea~ly

October, Just what were your expectatiohs as far as ~ett1ng

8 your Volkswagen back? Old you feel then that you were goln
9 to have it back on the road aoon?

10

11

12
13

14
15

16

17

18

19

MR. ROGERS: Before you answer that question,
well. let's go off the Record.

(Discussion orf the Record.)

THE WITNESS: At that tlme I did.
MR. BYRD: Okay, that is all.

* * * * *

REDIRECT EXAMINATION
BY MR. ROGERS:

20 Q Is it fair to 8ay that while you hoped to get

21

22

it back soon, before six mooths,thatyou realized it might
take looger than six months?

23

24

A That t8 true.
NR. ROGERS: Thank you .•Richard. Rlchard I 1111 1

25 you authorize the Court Rcoorter to sign this deposl 100

-38-
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1 Martin - Redirect

2 for you?

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

THE WITNESS: Yes, sir.

FURTHER THE DEPONENT SAlTa NOT.

* * * * *

CHARLES ARRINGTON MARTIN

having first been duly sworn to tell the truth, the whole

truth, and nothing but the truth, waB examlhed end testified
83 follows:

DIRECT EXAMINATION

BY MR. ROGERS:

Let me ask you a few questions: Will you state
20 your name, Mr. Martin?

21

22

23

24

25

A

Q

A

A

Charles Arrington Martin.
H0\1 old are :,...ou, Mr . Mart In?

Forty-five.

And you are married?
Yes, air.

ROBERT D. YOUNG
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1

2

3

4

5

.1' -

r.1art in - Dire c t

Q And your wife's name?
A Charlotte Martin.
Q Where do you live?
A Mountain Grove.

6

7

8

9

10

Q

A

A

Q

Ie that in Bath County?

Yes.
How large 1s your property there?

About fifteen acres.
I believe your son Richard has just testified

I
I

II
I

11
and i8 sitting next to you?

12 A Yes.
Q13

14

All rlght all",do you recall Richard operatin_11
J/

a 1951 Chevrolet that you helped him or did 8cqulrefor hlm~1

15

16

17

A

Q

A

Yes, e1r.
And that car was titled how?
Well now, he was golng to achool and he faile~

18 a grade and had to go to /:,lleghanyHigh SchOol 1n the summer

191n order to make it up as he didn't want to lose a year so
20 I went down and bourht the '51 Chevrolet for him.

21

22

23

24

Q

A

Q

A

What year was that, do you remember?
I don't remember what year.
Go ahead.
Anyway I went and bought the car for him And e

25 paId all the gas bills and everything for him to go back an'.
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1

2 forth to school to take it.

3 And he used that '51 Chevy to go back and fort:
4 to school?

5 A YeG; he used it 1n summer school, right.
6 Q. Pnd he later acquired a Volkswagen, according

7 to the bill of sale, from the Covington Motor Company on

June 29. 1970. Were you familiar with his acquiring that?
9 A Yes, sir.

10 Q And do you know how the VW was tltled?
11 A Titled In his name but we had to sign the note
12 Q And you and your wife together hed to Bign the
13 note to pay for it?
14

A Yes, sir.

body' 8 place?

Q Did he later take it off the premises to Bome-

it. He drovelt about a week and the valve popped off and

went down through the p13ton and tore the motor up.

You have heard hlm testify, do you have any

Well, it seemGd llke a nice car when be gotA

Q

recollection about the vehicle breaking down, the motor?

15

16

17

19

18

20

21

22

23
A YeB; he took it dQwn to Robert f"loore's. l~e

24
works at 0 Texaco Service Station where I deliver gas to and

25
we knew he worked on them. We took it up there for hlm to
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1
MHrtln - Dlt'ect II

2

3 I of t1me?
I

4 A

Did it stay at Robert Moore's for a long perl0'

Yes; it d ld •

5 Q This was, I take 1t, about 1n the early part 0

6 July of 1970 when the VW broke down?
7

8

9

10

A

Q

A

Q

Yea.

It was about a \"Jeekor two after 1t was bought
That 1s right.

And up to the time of the accident of October
11 of 1970, was the VW vehicle over at Robert Moore's?
12

13
A

Q

Yes.

Now, during the time, during the months of Jul,'
14 and August and September of 1970, was Richard allowed to use

your pickup truck and wae that furnlehedfor hIs regular use15

16
A Yea. We carry insurance to cover them ,all Dnd

17 he could use any of them he wanted to.
18

19
Q

of them?
And he used them on a regular ba81s~ either on.

20

21

22

23

24
25

to Yes, s1r.

Q I belleve suit papers 1n the eaSe brought ega!! I3t

Richard by' the Armstrong Estate 1n October of 1970 aa a res1,.1 t

of the accident, Butt papers were served on you aa Richard's
father, do you remember thdt?
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2 days after that, they brought them over there.
3 Q, ~ere you aware that Judgmept was subsequently
4 entered a year later in November of.1971 against RIChard 1n
5 that case?

6

7

A

Until I told you today, had you been aware of
8 a Judgment for $25,000 against Richard?
9 A I didn't know nothing about 1t until you told
10 us awhile ago.

11

12

13

14

15
16

17

18

I believe you had Inauranc~ on the pickup true"
dId you not?

A Yes, air.
Q. And that was w1th Ji1ary1andCasualty Company?
A Yes.
Q And did you understand or have any koo~lledge

about any settlement that Maryland Casualty made with the
peopie who were involved 10 the acclden~?

that they paid $50,000 to Judge Abbott to dlatrlbute out

A No, sir.

payment was for by way of releasing anybody?

19

20

21

22

23

24

A

among them.
Q

Well, all I know 1s what I heard, they said

I

Did you have any underatandlogsa to what the

25
Dtd an
_43-
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1.

2

3 Ii
III

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

117artln - Direct

you?

A N:),air.

Q The papers indicate that a sutt wss flIed or
a petition was filed by 14aryland Casualty on October 1, 1971'1

in connection with that matter. D1d anybody discuss that
tIlth you at all?

A No, slr.
Q I believe R1chard was then 1n the Navy, waa he

not?
A Yes, s1r.

MR. ROGERS: I believe that 1s ell.

* * * * * * ~ * *

CROSS EXAMINATION

BY r.m. BYRD:

Q Mr. Mart1n, back In, well, I 8m not certain
of the year, but back when you first bought the '51 Ch€vro1e
for Richard's use when he was go1ng to summer school, at
that t1me I think Rlcha~d already stated that there were
elreadytwo cars in the family, 1s that correct?

A That 1s correct, but we all used everyone of

them.
Now was the .lckup truck, I mean did you use j

ROBERT D. YOUNG ~..""
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1 II,~

2
primarily the pickup truck?

3
A Well, sometimes I would take it to work and

4
sometimes I would take the car.

5
o Between you and your wife, was the use of the

6

7

8

9

10

truck and the car pretty well constant, I guess yoti would 811y1
In other words, .\'Jere your needs as an opera tor and d Id your'l

needs as an operator and your wire's needs as an operator

pretty well fill to cnpaclty the use of the two cars that y u
had at that time?

11 A No, sir.

12

13
14

15

Q .Now at the time that Richerd purchaeed the I
Volkswagen, did he take up the payments himself as far as tPe
payments on the car and the maintenance and the gasoline an~
so on?

16

17

A

Q

Of the Volkswagen he did, because he was work: ng.
He undertook, at any rate, to take care of thl

18 maintenance of that car and tts payments?
19

20

A

Q.

Yes, Blr.

Now, after Richard, when he put hl~ car In the

21 garage, at this time did you understand that this would be
22 a temporary arrangement ~hat he was going to be out of the
23 use of the car?
24 Well, we didn't know how long it would take t

25 fix it. It 1s hard to get ports for B Volkswagen.

-45.
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1 Mnrttn - 'CrosB II

2

3

4

5 months?

6

G.

1\

Q

A

Did you have any idea how long it would take?
No, s11".

Did you think it would take 8S long as six

Yes, sir.
7

8

9

Q

A

Q

You thought at that time it would be that
Yea, air.

At that time Richard had already graduated
10 high 8chool, had he not? He had graduated from high school
11 at this point. hed he not?
12

13
A

Q

Yes. sir.

Had his use of an automobile expanded conBlder~blY
14 since he first started driv lng, when youflrst got the Chevr _
15 let?

you f1rst got the Chevrolet?

of the cars?
any way inconvenience you and your wife as far as your u£c
started using your pickup and your wife's car, did th~t In

16

17

18

19

20

21

22

23

24

25

A

Q

A

Q

A

Q

No, sir.

He didn't use tqe,car anymore than he did when

About the same.

Did he drive back and forth to work every day?
Yes.

\

When the Volkswagen went 1n the garage and he

ROBERT D. YOUNG
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1 r~8rt in - Cro::J3

2 A No, alr~ Let me explain to you, I have alway

3
keot at least three vehicles around my house and 1n runnlnf

4 shape. I have ~rot three I ! have always. kept at least three

5 around there 1n caoe one breaks down or something I have

6
always got another one.

7 r~. BYRD: That 1s all.

8

9 * * * * *
10 REDIRECT EXAMINATION
11 BY MR. ROGERS:

the same thing?

You Bay you have always kept three vehicles

A Yes; the boy d1dn't have time to work on it

Wife and your Bon, Richard, as well as yourself?

I always kept l1cense and 1nsurance on them.
And when you indicated, Mr. Martin, that you

A

Q

that have always been furnished for the regular use of your

thought It could take a8 long ss s1x months for the VW to be
repaired, I assume as far as you knew that Richard thought

regular and he had a lot of other work to do around there .

12

13

14

16

15

20

19

17

18

21

. 22

23
Q You knew you would get it back honefully when

24

25

you could get It back and that it might take six monthaor
longer?

-47_
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1 Martin - Redirect

2

3

4

•

A Yes.

i'm. ROGERS: Thank you.

* • * * *
5

6 RECROSS EXAMINATION
7 BY MR. BYRD:

8 Mr. Martin, you stated you always kept three
9 cars around the house. Now, during the time you were maln-

10

11

12

13

14

15

16

17

18

19

20

tainlng that '51 Chevrolet for Richard and after that when h

was maintainlng the '63 Volkswagen for himself, do you mean j
to cay that you had three other carsln addition to that one

A That 1s right.
Q. When you had the '51 Chevro~.et, what were the

other three cars?
1\ I had a pickup truck and my wife had a '57 Che" -

rolet or a Corvalr, one of the two and I had a Packard.
Q And say 1n October of 1970, 1n addition to the

1963 Volkswagen, what other automobiles dtd you have operatli 'S
a t that time?

wesa, no, it was a '51 Chevrblet that I had.
165 Chevrolet, I know, atld a piCkup truck and I believe it

21

22

23

24

25

A

Q

A

Let me think now, I trade 80 much. We had a

Not the aarne 151 Chevrolet you had before?
No; this wa~ 8 truck w

ROBERT D. YOUNG
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1

2

3

4

5 so on?

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q Both of them operational atthatt1me?
A Yes.

Q And they both had l1censes and 1nsurance and

A Yea, slr.

MR. BYRD: Thank you, that 10 all.

MR. ROGERS: Mr. Mart1n, wl11 you authorize
the Court Reporter to s1gn the depos1tton for you?

THE WITNESS: Yes, a1r.

FURTHER THE DEPONENT SAITH NOT.

L~uQk~
Robert D.Young -r "-.

* * * * *

-49.
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1

C E R T I.F I CAT E- - - - - .- - - - - -2

3 CO~~ONWEALTH OF VIRGINIA
4 CITY OF ROANOKE
5 I, Robert D. You~g, Notary Public in and for
6

7
the State of Virginia, at Large,do hereby certify that the

depositions of: RICHARD ARRINGTON MARTIN and CHARLES ARRINO' ON
8

9

10

11

12

.MARTIN~were by me reduced to machine shorthand 1n the urese.ce
of the witneBses, afterwards transcribed upon a typewriter
under my d1rection; and that the foregoing 1s a true and

correct transcript of the depositions BOglven by them ae afo'IP-
sa Id.

13

14
15

16

17

18

19

I further certify that these depositions were I
taken at the time and place 1n the foregoing captlon speclfiJd,
and were completed without adjournment.

I further certify that I am not a relative,
counsel, or attorney for either party, or otherwise interest
1n the outcome of this action.

IN WITNESS WHEREOF, I have hereunto set my hane
20

21

22

23

24

at Roanoke, Virginia, on this the '1--1." ~ ,{LI _day Of .. cr,.-t..L<,<:'.;;./~ • 1.,:72., .r,

,p 4 '~;;;<f!.,-t-?e~TL\(, L, o'---C'
ROBERT D. YOUNG ",
NOTARY PUBLIC

25 My comml~sion expires August 16, 1975.
51- ROBERT D. YOUNG
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DAY OF JANUARY, 1973

WALTER ENNIS ARMSTRONG, )
Administrator of the Estate )
of Shari Lane Armstrong, )

) ORDER
Complaina.nt )

)
v. ) CASE NO.93

)
NATIONWIDE INSURANCE COMPANY )

)
Defendant )

)

Upon motion fo the defendant, and for good
caus'e shown, it is ORDERED that it be, and 1thereby
is, permitted to file its Amended Answer, and the said
Amended Answer is accordingly ORDERED filed, a copy
having been previqusly furnished to plaintiff's counsel.

ENTER:

EARL. L. ABBOTT
Judge

We request this order:
Woods, Rogers, Muse, Walker &: Thornton
BY ROBERT J. ROGERS

Counsel for Defendant
Seen:

DUNCAN M •.BYRD pJR •
Counsel for Plaintiff

Law Order Book 13
Page 404
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IN THE CIRCUIT COURT OF BATH COUNTY

WALTER ENNIS ARMSTRONG, }
Administrator of the Estate )
of Shari Lane Armstrong, )

)
Complainant )

)
v. )

)
NATIONWIDE INSURANCE COMPANY, )

)
Defendant )

)

AMENDED ANSWER OF
NATIONWIDE MUTUAL
INSURANCE COMPANY

Comes now defendant, Nationwide Mutual Insur-
ance Company, by counsel, and for its Amended Answer to
the subpoena and complaint filed againet it says as follows:

1) Defendant admits that.plaintitfts decedent,
Shari Lane Armstrong, died as a result of injuries sus-
tained when struck by a truck when sbe was attending a
football game in Bath County, Virginia.

2) Defendant further admits that aaid decedent,
Shari Lane Armstrong, was struck by a truck titled in the
name of Charles Martin, and which had heen operated' by
Richard A. Martin, and which defendant further states was
either owned by or furnished for the regular use of the
said Richard A. Martin.

3) Defendant further admits that at the time
of the said accident it had issued to the said Richard A.

-53-



Martin on a 1963 Volkswagon vehicle a~lcy of liability
ineurance,No. 535-488-025, a true~copy of which is at~
taehed hereto as Exhibit A, but defendant further states
that the coverage thereunder did not apply or extend to
any liability on the part of the said Richard A. Martin
on account of the death of the said SharLiLtine Armstrong.

4) Defendant further a~its that it has .and
continues to deny any obligations and/or liability under
the aforesaid policy of insurance issued by it to the
said Richard A. Martin.

5) Defeadantsays further that even if the
coverage under the aforesaid insurance policy issued by.
it ha.d been applicable, which defendant expressly denies,
complainant is precluded from maintaining this action
against defendant for the following:

(a) The alleged judgment on which this suit
is based, was and is null and void. Said judgment was
entered in proceedings brought by the present plaintiff
against this defendant's insured, Richard A~ Martin, under
the style of Walter Ennis Armstrong, Administrator of the
Estate of Shari Lane Armstrong v. Riehard A. Martin, Law
No. 245. The papers, true eopies of which areattaehed
hereto as Exhibit B and are asked to be read as a part
of this Amended Answer, show that the action was filed

.--"
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on October 30, 1970; that service of process was attempted
on November 4, 1970, by delivering the papel's to Mr. Charles
Martin, father of Richard A. Martin; that on November 1,
1971, an order was entered appointing a guardian ad litem
for defendant Richard A. Martin because of his infancy;
that on the same date an a.nswerwas filed by said guardian
ad litem, and that on the same date an order was entered
stating that no appearance or answer had been made by
defendant more than twenty-one days after service of pro-
cess, and entering judgment against Richard A. Martin for
$25,000 with interest from November 1, 1~70. The said
judgment order of November 1, 1971, was null and void for
the following reasons:

1. There was no valid serYice of proeess upon
the defendant therein, Richard A. Martin, who as shown
by the depositions filed the present prooeedings, was not
a resident of Bath County and did not reside with his
father at the time service of process was attempted, but
in faot the said defendant was a member of the military
servioe and his true residence was the location of his
military orga.nization at the time of the attempted service
of prooess.

2. The court had no jurisdiction over the
per,son of the said defendant Riohard A. Martin at the
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this defendant's insured, of all liability on acO-ount
of the death of the decedent. The effect of such release
was to discharge any obligations this detendent might
otherwise have had under the aforesaid insurance policy
with respect to liability of its insured, Richard A.
Martin.

(e) Complainant's actions and conduct pre-
ceding the institution of this proceeding preclude him
from obtaining the equitable relief sought herein.

Respectfully,

NATIONWIDE MUTUAL INSURANCE
COMPANY

BY R08ERT J. ROGERS
OF COUNSEL

Woods, Rogers, Muse, Walker & Thornton
105 Franklin Road, S. w.
Roanoke, Virginia
Counsel for Nation*ide Mutual Ins. Co.
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,.:.~ • ".'1V'" •• ;,. a........... • 'vL.~....." ~,.,);~~I:. ' •• ~.,:. ~ • tj. ~..,
:v NIJMflCR .. ~:'~.~~~~.~!~~::.9..2.~_.. IP NUMBER ......•... _ _~.~'.)~./t~rr.... kd.

~:':+l-:-"lq _ policy is effective. This policy is cHr "nd it expires nt 12:0 I A.M. stqndorcl timc';,on
6--11-71 . .... the dotes here sl Any reference in the policy to prcmium notice
........... -.... -... : .......•..••...••••...• _ ....•• -- •..•.••e poliCYexpires. or renewal terms b <,cleted.

v LIMITS OF LIABILITY fOR COVERAGES PROVIDED
E YEAR TRADE IDENTIfICATION NUMBER ANNUAL PREMIUM
H NAME PROPERTY DAMAGE BODILY INJURY LIABILITYLIABILITY

19:Jl Chcv. J/;!.\-29G77 J $ ~~.OO
$5,000 $ 15,000 S3Q,OOO

1 unless unless unless
. ~. otherwise otherwise olherwi~c

2 $ specified specified specified
3 $ herein herein herc;',,

" $ $....... _.__.......• $..._..•............ $..._.._..........•

EACH ACCIDENT EACH PERSON EACH ACCIDENT

r~d,Ch()4'd Al-riOfJton Martin
i!'()untuin Grove Route
.'.(lrm !;ririn';)5, V~. 24404

L

Named Insured, Address and ploce where vehicle
is garaged, unless otherwise stoted herein:

PROTECTION AGAINST UNINSURED MOTORISTS INSURANCE:.:.-=-:..::.:.:.::......:...:.:....:.~:..=.:~~-----_.~----I
End. 522 or End. 523, Protection Against Uninsured Motorists Insurance, is afforded as indicated by the endorsement number. in Item 7
below. The premium for this coverage is included in the annual premium shown above.

The outomobile will be used for personal, pleasure, family ond business use, unless otherwise stated herein:
( ) The outomobile is used principally in the business occupation of the Named Insured, including occosionol use for personal,

pleasure, family and other business purposes.
Usc of the automobile for the purposes stated includes the load ing ond unloading thereof.

It is understood and agreed that in the event of cancellation of this policy by either the Insured or the Company, the eorned premium
calculoted in accordance with the cancellation condition of the policy, sholl be subject to a minimum of $10 as provided in Section 18 of
the Virginia Automobile Insurance Pion.

Form Auto 3442, and other forms if spccifed herein .......•••.••.................... _._.......... .__ wit" thi~ Decloration Page, ~,,-m the policy
identifed by the policy number. The ottached endorsement(s), if any, may show on additional premium charge.

~
Secretary

Producer:

IT:cC<Jlc;o ~;W ••ylci:ndt Inc.
l'JI N. Maple Avenue
Covington, Va. ~4426

NATIONWIDE MUTUAL INSURANCE COMPANY
Columbus, Ohio

4~,cJ-~
. , President

L
158. IA-53-6-6B ~

Countersigned at:

Lynchburg, Virginia

Authorized Representative:
'.I,

",- - ", ~ ~ ._~ - ~'._••~'-\""""'.-" .'~.- ",r' •.•• -,. :' - .•.r •.•.• '.' .-.".":,'" •.•••••.• ,.-, •..• 1••• ~ -." ,.' •••...•• '_ .• "I~-.. •• "•. ''0 ••••-:. •• ~ ~~,' .•." '"; •• ':'.-._ •• :..-.. .•••;- ••••••. - •• --.- ••••••• -'- ••.••••• ~. .~.~..... '~ -:'._~.~_.... '- ~.

••.
" .,~

, ..
•

.
1~ : I' r~:~
.,;\ ~,'
", ,

.'
j .: ~. :.',

...-58- •
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-;===================' . ..............•...............................•••••..••.••..... trom ... ..•10•.••.••••••••••• ,) (

2~OB

NATIONWIDE MUTUAL INSURANCE COMi>ANY
Columbusr Ohio.

Richard Arrington Nartin

Subject to all other terms and conditions oC the policy, it is understood and agreed that the insurance afforded is hereby transferred to the (ollow.
ing described automobile, and discontinued with respect to any other automobile descrihed therein.

Attached' to and forming part of policy Effective at 12:01 A.M. on polley effeetivo dato This endorsement 'supersedes any priornumber.:
53S ...1~ae-025 or on ..•~ .•....~2.......19_7Q. (whichever is later), endorsenlent nlll'nbern.d:Mo. Day Year

~. "1- ,..,.,....:"" .•.

Jcd to:"r

, v.(..-" I TRADE NAME bODY TYPE
IbENTIF'ICATION NO. I c ••.~'-I .

19 ,;3 V011-:'0. 209974I
--19

I I

Au.thorized Representative:
L

vlO 2124.B-.S-69

Countersigned at:

.J Lynchburg J Va..
PLEASE ATTACH THIS ENDo.RSEMENT TO. YOUIt POliCY AS " CONSTITUTES AN IMPORTANr PART OF THE CONTRACT.

~

.'

I

!;

•

Ii: (

°ho , ..
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Subject to all other terms andconditiom of the policy, it is understood
and agrecd that the policy stated below is hereby amended as follows:

ENDORSEMENT
214

..,~""" . .......................................... ................................. )

Dote: 8/12/70

Premium Amount Due: $--------
PLEASE SEND WITHIN 15 DAYS FROH DATE OF THIS NOTICE.

Return Premium Amount:$1.75

This adjustment was made due to the following:
A ( ) A Financial Responsi bi lity Certi fieate Form SR-22 has been £i.led with the

Division of Motor Vehicles.

B( ) There has been a change i~ the classification. /

C ( ) Broad Form Use of Other Automobiles Covera~e was added.

D ( ) An additional vehicle was added.
E ( ) The Virginia Automobile Rate Adr,linistrative Bureau disapproved the previous

premium charged due t~ incorrect classification.

F () Ther~ was Q change in your address.

G ( ): Your policy was transferred from an Operator's Policy to an Owner's Policy.

H () Financial Responsibility Certificate is no longer required.
I (X) Chnngc of cur to::. lOj~ Conpuc\;. Car discoun't allotlcd.

Forner Prcr;lium: ~~?28.CO.. !Jew Prcr,lill1'a: $206.CO.

P. S. Producer: Please attach your check for $1.67
portion of your commission to our check
holder or finance company. Thank you.

, representing the unearned
and forward to the policy-

.....__ .._ ..- ... -

Attnched to ond forming part of policy Effectivo at 12:01 A.M. on policy effectivo date This endorsement supersedes any prior

number:
G?O 70 . . endorsement numbered:

S)~1-U~\~-O~;5
or on .•.•__.... _.... _.~.I. ...... 19. _..... (whichever IS later).

Mo. Doy Yeor

This enuorsement is executed by Nationwide Mutual Insurance Com.
pany if said Company has issued the policy to which this endorsement
is attached: it is cxccuted by ;-';ationwluc Mutual Fire Insurance Com-
pallY' if said COlllpany hns issued the policy to which this endorsement.
IS nttached. -

NATIONWIDE MUTUAL INSURANCE COMPANY
NATIONWIDE MUTUAL FIRE INSURANCE COMPANY

Columbus, Ohio

lUlled to:

C<mnlcrsiC(nco at:
L,nd-11';-U_q:.> l-:"

-60-.J
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---------------_ ...,--_...._- - .-_._..._--,.--

•

HOME' OFFICE • COLUMBUS, OHIO

INSURANCEMUTUAL

~~r" "''\.~~£~UJ)t ...::-" 'f'" i'-"''',\. 1(-:r,J'~ '~~) ,',~ ..\ U\ .~U " ':, UJo\J..; .,;!

&r1 r;~CCD" ~ITI(o)"" ~;" Qflm' [5"r" lLtl [:j, . I'l'J'/ ':, \! 3~'::,", ':Z~..- \.:.:../..i U w ' '\.1;., " ' ,. '~

I'~ ~ .•.•~. n ,r""'I ~ 0' [?\, B-'" ~., ill"';' . g (CD. ~.. ,, , • • ' "...,..,.., "". 1\. . , .' \. ""
t I; I . 4.e.-..,.,',' .:. . t' . . ;'. I :',-'"\...~ \..~,,./..U\..j L1l~ . ".'~. ~~, :' ",.' u '-,;

SPECIrHEN frJ~n n~~.t7
HotTn Be Construr.d . ~ ~'lJ ~ \f
As ~ Yalld Coutsact
ATIONWIDE

Q•..\(((~r;
, ~ ) '.'.,"~. ',J

~
The man from Nationwide Is on your .'d.All

NATIONWIDE
INSURANCE

/
COMPANY

(A Muluallnsurance Company. Herein Called the Company)

ees with the Insured, named in the declarations made a part hereof, in consideration of the payment of the premium and in reliance upon the
:menU in the declarations and subject to the limits of liability, exclusions, conditions and other terms of this policy: '

INSURING AGREEMENTS

jical
. the

.•ins bodily injury, sickness
lon, or while entering into
an automobile. .

, -~-'n who sustains bodily injury, sickness
:>r upon or while entering into
-ided the automobile is being
.use if a resident of the same
. or

Division 1. To ,.•: for "
CT~ ~e"s", ,-aused ;'y a,:
or alighting from tRe •...•.•' •. '.. '!" .
used by the Named In",;,:(, ,J; ,',i;
household, or with the :j<:,::-"" .'.:, vi e:

II Defense, Settlement, Supplementary Payments

Divi':-.ion 2'. T~)or ior edC; ~ :J.)\ .•'~cd wt.
or dit.ease, caused by accidem, ",nile j,
or alighting irom, or through be.ng stru( r.

'einafter called

, the autOlt:obile

.; •.nent of any
" .,sported. or
'..• uding les" or
.IOt wind.drLVeT,

With respect to such insuranc,' > is afforced by this policy for bodily
injury liability and for proper' "mage i, ',ility, the Company shall:
101 defend any suit against (he .nsured alkging such injury, sickness,
disease or destruction :,,:,d ~ee,,;Jng damages on account thereof, even
if such suit is groundless, false or fraudulent; but the Company may
make such investigation ;-,' ',(,,:ation and settlement of any claim or
suit as it deems expedien'
Ibl pay all premium: on u', ,0 release attachments for an amount
not in excess of the av, . .)~e limit of .Iiability of this policy, all
premiums on appe"i (In,,, 'equired in any such defended suit, the
cost of bail bond",. ,. :,~ll ,)1 .he Insured . the event of accident or
traffic law viola ,.-:,.g the policy per,od, not to exceed $100
per bail bond, "out any obligatioT. to ap;: for or furnish
any such bonds
lei pay all expenses •••,-"rred by the Company, all costs taxec. ~gainst
the Insured in any such suit and all interest accruing after entry
of judgment until the Company has paid or tendered or deposited in
court such part of such judgment as does not exceed the limit of the
Company's liability thereon;
Idl pay expenses incurred by the Insured for such immedia
and surgical relief to others as shall be imperative at tt.
accident j

1.1 reimburse the Insure' , all reasonable expenses, 0 .• nan loss
of earnings, incurred at til.' '::ompany's request;

and the amounts Sf} '>('urred, except settlements of claims and suits,
are payable by Ihe . ,?my in addition to the applicable limit of
liability of this poliC)', •

____ ,_.::_~ . ....;;,..'r..-.-. __ .'_I~ ••~"'ft-. .-' ••.•~~.~,~,~ •• ' ---- .. -- -- •

overages I
'erage A _ Fire, ligh/ning, Tran'porlalion, Windsrorm, Hail,

Earlhqual<e or Explosion

erage D-l - Cof/lsion or Upset

lay for direct and accidental loss of or damage to the automobile,
nafter called loss, caused by collision ofothe automobile with an-
. object or by upset of the automobile, but only for the amount of
such loss in excess of the deductible amount, if any, stated in the
,rations as applicable hereto.

erage C - Th.', 'Srood fo'",'
Ja)' fr•. loss of or damage 1(' <: auto... '.
causc,j by theft, larceny, robber) u: pilfera""

Jay for direct and accidental loss of or damao.'
inafter called loss, caused
I by fire or lightning,
) by smoke or smudge due to a sudden.. h ... :,nd faulty opera-
In of any fixed heating equipment sr.. p •.emises in which
e automobile is located,
by the stranding, sinking, buminiZ.

IOveyance in or upon which the autc,
) by windstorm, hail, earthquake o. ,.Ot.
.mage caused by rain~ snow or sleet ',.,., ,HT or

'erage B_ Comprehensive lou 0/ 0' Damag" to Ihe Automo/);/e,
heepl by Col/ision or Upsel

Jay for direct and accidental loss of or damage to the automobile.
inafter called loss, except loss caused by collision of the automo-
with another object or by upset of the automobile or by collision
'e automobile with a vehicle to which it is attached, Breaka~e of
and loss caused by missiles, falling objects, fire, theft, explosion,
lquake, windstorm, hail, water, flood, malicious mischief or van-
m. riot or civil commotion shall not be deemed loss caused by
sion or upset.
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101 With reapect to the. insurance for bodily injury liability and for
property damage liability the unqualified word "Insured" includes the
Named Insured and, if the Named Insured is an individual, his spouse
if a resident of the same household, and also includes any person while
using the automobile and any person or organization legally responsible
for the use thereof, provided. the actual use of the automobile is by the
Named Insured or such spouse or with the permission of either. The
insurance with respect to any person or organization other than the
Named Insured or such spouse does not apply:

111 to any person or organization, or to any agent or employee
thereof, operating an automobile sales agency, repair shop, service
station, storage garage or public parking place, with respect to any
accident arising out of the operation thereof, but this provision does
not apply to a resident of the same household as the Named Insured,
to a partnership in which such resident or. the Named Insured is
a partner, or to any partner, agent or employee of such resident
~~rtM~~; I

121 to any employee with respect to injury to or sickness, disease or
death of another employee of the same employer injured in the
course of such employment in an accident arising out of the main-
tenance or use of the automobile in the business of such employer.

fbi With respect to the insurance under division 2 of Coverage H the
unqualified word "Insured" means;

111 the Named Insured, if an individual or husband and wife who
arc residents of the same household, otherwise the person specifically
designated in the declarationa, and
121 while residents of the same household as the Named Insured or
such designated person, his spouae and the relatives of either;

provided, if such Named Insured or designated person shall die, this
insurance shall cover any person who was an I~ured at the time of
luch death. '"

ve;~~~-D:2 - Collis;on 0' Upsel-BO h, Cenl '-~. ----CUi Definiticm of "Insured"
pay for any di~ct and accidental loss of or damage to the automo-
, hereinafter called loss, caused by collision of the automobile with
ther object or by upset of the automobile, but notexceedin~ 80 per
t of the first $250 and! 00 per cent of the amount in excess of $250
ach such loss or damage.

veroge E- Tow;ng .ond Lobo, CosIs

pay for towin~ and labor costs necessitated by the disablement of
automobile, provided the labor is performed at the place of dis-
:ment. .

.erage H- Medicol Poymenl.

,pay all reasonable expenses incurred within one year from the date
ccid('nt for necessary medical, surgical and dental servius, includ-
prosthetic devices, and necessary ambulance, hospital, professional
:ing and funeral services:

!erage G - Bodily.'njury Liobilily

'pay on behalf of the Insured all sums which the Insured shall be-
e l('gal1y obligated to pay as damages because of bodily injury,
-ness or disease, including death at any time result inK therefrom,
ained by any person, caused by accident and arising out of the
ership, maintenance or usc of the automobile.

Ilferage F- Prop.rly Domoge L;obilily

pay on behalf of the Insured all sums which the Insured shall
)me legally obligated to pay as damages because of injury to or
ruction of property, including the loss of use thereof, caused by
dent and arising out of the ownership, maintenance or use of the
)mobile.

---- ._------_._---

•
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---- -_._----------------_._- __ .-
, A~fomobjlc Defined, Trailers, 'ate Passenger

Automobile, Two or More AutoL.•",biJes, Including
Automatic Insurance

, A II/omabile. Except with res!,r,t to division 2 of Coverill(r II and
crpt where stated to the ,ontrary, the word "automobile" meam:
111 Dncribed A ulomobile - the motor vrhide or trailer described
in this policy:
121 Trail" - under CO\'l'ra.l:es F. Ganci division I 01 CO\'l'ra.1(1'H,
a trailrr not dr,cribed in this polic:y, if dnil;ned for usc with a private
passen!:er automobile, if not beinl( used lor businrss purpo5CS with
another type automobilr, and undn di\'i,ion I 01 CO\Trage II il not
.il home, office, store. display or pass('nl(er trailer:
/3' Temporary Subslilule A u/omobile - under Co\'era.l;('s F. G and
:livision 1 of Cm'('ra!:(' H, an automobile not owned by the :'-iamed
'1nsurcd or his spous(' if a residrnt of th(' ,am(' hous('hold, while tern.
')orarily used as a substitute for the describrcl automobile when with.
:lrawn from normal us(' b(',ausr of its br('akdown, repair, srrvicin~,
oss or d('strunion:
41 Newly Acquired Au/omobile - an automobile, ownl'Tship of
",hich is acquirl'd by the :"lamed Insured or his spouse if a rt'sident
,f the same household. if (i) it repla("('s an automobile own('d by
'ither and covered by this policy, or the Company insures all auto.
nobiles ownrd by thr :\nmrd Insured and such SpOusr on the date
)f its delivery, and' (ii) the :\nmed Insured or such spouse notifies
he Company within thirty dny' followin.1( such delivery date; but
uch notice is not required under Covcra~es F, G and division I of
:;o\'eragr H jf the nrwly acquired automobile replaces an owned
,utomobile co\'ered by this policy. The insurance with respect to the
lewly acquired automobile does not apply to any loss against which
-he :'I1amed Insured or such spouse has other valid and collectible
nsurance. Under Coveral(es A, B,. C, 0.1 and 0-2, when a limit of
iability is expressed in the declarations as a stated amount, such
imit as to the newly acquired automobile shall be replaced by the
.ctual cash value. The Named Insured shall pay any additional
'remium required because of the application of the insurance to
uch newly acquired automobile.
~ word "automobile" also includes under Coverages A, B, C, 0-1
~ 0.2 its equipment and other equipment permanently atta,hed
reto.
:ler division 2 of Coverage H, the word "automobile" means a land
:or vehicle or trailer not operated on rails or crawler-treads, but
s not mean: (I) a farm type tractor or other equipment designcd
use principally off public roads. except while actually upon public
:ls; or (2) a land motor vehicle or trailer while located for usc as a
dence or premises and not as a vehicle.
Private Passenger A u/omabile. The term "private passeng('r automo-
" means a private passenger, station wagon or jeep type automobile,
also includes under Co\'erages F, G and division 1 of Coverage H
automobile the purposes of usc of which are stated in the declara-
s as "pleasure and business."
Semitrailer. The word "trailer" includes semitrailer.
Two or More Au/omobiles. When two or more automobiles are

lTf~d.hereunder, the tcrms' of this policy shall apply separately to
1, but a motor vehicle and :I trai!rr or trailers attached thereto
-I be held to be one automobile as respects limits of liability under
'erages F and G and separate automobiles as respects limits of
ility, including any deductible provisions, under Coverages A, B,
)-1,0.2 and'E.

IUse of Other Automobiles I
,he Named Insured is an individual or husband and wife and if
ng the policy period such Named Insured, or the spouse of such
vidual if a resident of the same household, owns a private passenger
.mobile covt'red by this policy, such insurance as is afforded by this
cy under Coverages 0-1, 0-2, F, G and division 1 of Coverage H
respect to said automobile applies with respect'to any othrr auto-

lile, subject to the following provisions:. .

lal With rr~prrt tl' imllraner under Co\'Cral:l's f' and G thc
un'lualifl('d word "I ,I'd" includes (I) Slid, Nall ••.d Imured and
SPOUSI',and (:!) nllY othl'T prrson or organization Ir.l:ally rrspomihlr
for the usc by ~Il,h Jliamrd Insured or spouse of an automobile not
ownrd or hin.d hy ~uch other person or or.<:anization. Insuring
Agreement '" does not apply to' this insurance,
IbJ Under division I of Covera.l(e H. this insurance applies only if
the injury results from the operation of such othrr automobile hy
such Namrd Insurl'd or spouse or 1m behalf of cith('r by a private
chau/f('lIr or domestic servant of su,h Named Insured or spouse, or
from the occupancy of said automobile by such Named Imured or
spouse.
ld Undl'r Coverages 0.1 and 0-2, this insurance applies only with
respect to a private pa,sen.<:er automobile while bein.1( operated or
used by such Jliamed Insured or spouse. Exclusion (k) docs not apply
to this insuring agreement.
Idl This insurin~ agreement does not apply:

111 to any automohile owned by or furnished for regular usc to
either the Named Insured or a member of the same household
other than a private chauffeur or domestic servant of such Named
Insured or spouse; ,
121 to any accident arising out of the operation of an automobile
sales agency, repair shop, service station, storage garage or public
parking place;
131 under Coverages F, G or division I of Coverag'e H, to any
automobile while used in a business or occupation of such Named
Insured or spouse except a private passenger automobile operated
or occupied by such Named Insured, spouse, private chauffeur or
domestic servant;
14l under Coverages 0.1 or 0-2, to any loss when ther'e is any
other insurance which would apply thereto in the absence of this
insuring agreement, whether such other insurance covers the in-
terest of the Named Insured or spouse, the owner of the automobile
or any other person or organization.

VI Loss of Use by Theft - Rental Reimbursement

The Company, following' a theft covered under this policy of the entire
automobile, shall reimburse the Named Insured for expense not ex-
ceeding $5 for anyone day nor totaling more than $150 or the a~tual
cash \'alue of the automobile at time of theft, whichever is less, incurred
for the rental of a substitute automobile, including taxicabs. Such
r('imbursement is payable by the Company in addition to the applicable
limit of liability of this policy.
Reimbur5ement is limited to such rxpense incurred during the period
commencing seventy-two hours after such theft has been reported
to the Company and the police and terminating, r('gardkss of expira-
tion of the policy period, on the date the whereabouts of the automobile
becomes known to the Named Insured or the Company or on such
earlier date as the Company makes or tenders settlement for such theft.
Such rl'imburseml'nt shall be made only if the stolen automobill' was
a private passen.ger automobile not used as a public or livery conveyance
and not owned and held for sale by an automobilr dcal:-r.

VII General Average and Salvage Charges

The Company, with respect to such transportation insurance as is
afforded by this policy, shall pay any general a\'rrage and salvage
charges for whi,h the Named Insured becomes legally liable.

VIII Policy Period, Territory, Purposes of Use

This policy applies only to accidents which occur and to direct and
accidental losses to the automobile which are sustained during the
policy period, while the automobile is within the United States of
Amrriea, its territories or possessions, or Canada, or is being trans-
portf'd between ports thereof and. if a "described automobile" under
Insuring Agreement IV, is owned, maintainl'd and used for the purposes
stated as applicable thereto in the declarations .

.._ .._-_. __ ..----~--~_.._.~-----;--- --------_._._--_. -----~-----._~--------_._-~--------._-..•--
•
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source material, special nuclear material

Covrrage, to injury, sickness, disease, death or

_~_ ._~._.••.•.~,~.~•..__ ""_ __.__ ..•.•.•.•......._ ...-""..••.._ •._... ,._.~ ••-..~'l' ._~-..- .•----:w~~~...-.._-~~....-_.

EXCLUSIONS

Irl under any Liability
destruction

(I) with rrsped to whi,h an Insurrd under the polky is also an
Insurrd under a nuclear •.ner~y liability policy issued by Nuclear
Ener~y Liability Insuranre Association, Mutual Atomic Ener~y
Liability Underwritrrs or Nurlcar Insuranre Association of Canada,
or would br an Insurrd uncirr any surh policy but for its termina-
tion upon exhaustion of its limit of liability; or
(2) resultinl'; from the hazardous properties of nuclear material
and with respect to whi,h (i) any person or or~anization is re-
quired to maintain financial protrctinn pursuant to the Atomic
Enrrgy Act of 195'~, or any law amendatory thereof, or (ii) the
Insured is, or had this policy not brrn issued would be, entitled to
indemnity from the Unitrd States of America, or any a!(ency then'of,
under any agreement entrred into by the Unitrd States of America,
or any agency thereof, with any person or organization;

under any Medical PaymrnlS Covera!(e, .or undrr any Supplementary
Payments provision relating to immediate medical or surgical relief,
to expenses incurrrd with respect to bodily injury, sickness, disease
or death resulting from the hazardous properties of nuclear material
and arisin~ out of the operation of a nuclear facility by any person
or organization; .
under any Liability Covera!(e, to injury, sickness, disease, death or de-
struction resulting from the hazardous properties of nuclear material, if

(I) the nuclear material (i) is at any nuclear facility owned by,
or operated by or on behalf of, an Insured or (ii) has been dis-
charged or dispersed therefrom;
(2) the nuclear material is contained in spent fuel or waste at
any time possessed, handled, used, processed, stored, transpotted
or disposed of by or on behalf of an Insured; or
(3) the injury, sickness, disease, death or destruction arises out of
the fUTnishinf: by an I nsured of services, materials, parts or equip-
ment in connection with the planning, construction, maintenance,
operation or usc of any nuclear facility, but if such facility is
located within the United States of America, its territories or
possessions or Canada, this exclusion (3) applies only to injury
to or destruction of property at such nuclear facility.

As used in Exclusion (r):
"hazardous properties" include radioactive, toxic, or explosive
properties;
"nuclear material" means
or byproduct material;

--,,'- . _. -~.
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12 Named Insured's Duties When Loss Occurs
(Coverage. A, 8, C, 0.', 0-2 and EI

When loss occurs, the Named Insured shall:
10) protect the automobile whether or not the loss is covered by this
policy, and any further loss due to the Named Insured's failure to
protect shall not be recoverable under this policy; reasonable expense
incurred in affording such protection shall be deemed incurred at the
Company's request;
Ib) give notice thereof as soon as practicable to the Company or any
of its authorized agents and also, in the evt"nt of theft, larceny, robbery
or pilferage, to the police but shal1 not, except at his own cost, offer
or pay any reward for recovery of the automobile;
lei file proof of loss with the Company within six~y days after the
occurrence of loss, unless such: time is extended in writin~ by the
Company, in the form of a sworn statemt"nt of the Named Insured
setting forth the interest of the Named Insured and of all others in the
property affected, any encumbrances thereon, the actual cash value
thereof at time of loss, the amount, place, time and cause of such loss,
the amount of rental or other expcnse for which rt"imburscment is
provided under this policy, together with original rereipts therefor,
and the description and amounU of all other insurance covering such
property. ,. -

11 Medical Reports; Proof and Payment of Claim
rCoverage HI

As soon as practicable the injured person or someone on his behalf shall
give to the Company written proof of claim, under oath if required,
and shal1, after each request from the Company, execute authorization
to enable the Company to obtain medical reports and copies of records.
The injllfed person shall submit to physical examination by physicians
selected by the Company when and as often as the Company may
reasonably require.
The Company may pay the injured person or any person or organiza-
tion rendering the services and such payment shall reduce the amount
payable hereunder for such injury. Payment hereunder shall not con-
stitute an admission of liability of any person or, except hereunder, of
the Company .

9 Financial Responsibility Laws rCoveroges Fond GI

When this policy is certified as proof of financial responsibility for the
future under the provisions of the motor vehicle financial responsibility
law of any'state or province, such insurance as is afforded by this policy
for bodily injury liability or for property damage liability shal1 comply
.with the provisions of such law which shall be applicable with respect
to any such liability arising out of the ownership, maintenance or use
of the automobile during the policy period, to the extent of the coverage
and limits of liability required by such law, but in no event in excess
of the limits of liability stated in this policy. The Insured agrees to
reimburse the Company for any payment made by the Company which
it would not have been obligated to make under the terms of this policy
except for the agreement contained in this paragraph.

10 Assault and Battery (Coverage. Fond GI

Assault and battery shal1 be deemed an accident unless committed by
or at the direction of the Insured.

.~w •••• _. __ • ._

CO N D-,r-, 0 N S
8 Action Against Company (Coverage HI
No action shal1lie against the Company unless, as a condition precedent
thereto, there shall have becn full compliance with all the terms of this
policy, nor until thirty days after the required proofs of claim have
been filed with the Company.

Notice of Claim or Suit (Cove,ages Fond GI
claim is made or suit is brought against the Insured, the Insured
al1 immediately forward to the Company every demand, notice,
mmons or other process received by him or his representative.

Notice of Accident (Coverages F, G and HI
len an accident occurs written notice shall be given by or on behalf
the Insured to the Company or any of its authorized agents as soon
.practicable. Such notice shall contain particulars sufficient to identify
: Insured and also reasonably obtainable information respecting rhe
le, place and circumstances of the accident, the names and addresses
the injured and of available witnesses.

D Severability of Interests rCoveroges Fond GJ
'fhe term "the Insured" is used several1y and not collective1y, but the
nelusion herein of more than one Insured shal1 not operate to increase
,he limits of the Company's liability.

'7 Action Against Company rCove,age. Fond GI
No action shall lie against.the Company unless, as a condition precedent
thereto, the Insured shall have fully complied with all the terms of this
.policy, nor until the amount of the Insured's obligation to pay shall
Ihave been finally determined either by judgment against the Insured
after actual trial or by written agreement of the Insured, the claimant
and the Cumpany.
Any person or Ol1!:anization or the legal representative thereof who
has secured sueh judgment or written a~reement shall thereafter be
entitled to recover under this policy to the extent of the insurance
afforded by this polic.y. Nothin~ contained in this policy shall give any
person or or~anization any right to join the Company as a co-defendant
in any action against the Insured to determine the Insured's liability.
Bankruptcy or insolvency of the Insured or of the Insured's estate .hall
not relieve the Company of any of its obli!{ations hereunder.

Limit of Liability (Coverage FJ
Ie limit of property damage liability stated in the declarations as
,plicable to "each accident" is the total limit of the Company's liability
.r all damages arising out of injury to or destruction of al1 property
one or more persons or organizations, including the loss of use thereof,
the result of anyone accident.

Limits of Liability (Coverage GJ
'he limit of bodily injury liability stated in the declarations as appli.
lble to "each person" is the limit of the Company's liability for al1
amages, including damages for care and loss of services, arising out of
Jdily injury, sickness or disease, including death at any time resulting
lerefrom, sustained by one person as the result of anyone accident;
-Ie limit of such liability stated in the declarations as applicable to
each accident'" is, subject to the above provision respecting each
erson, the total limit of the Company's liability for al1 damages, in-
'luding damages for care and loss of services, arising out of bodily
ljury, sickness or disease, including death at any time resulting there-
.rom, sustained by two or more persons as the result of anyone accident.

Limits of Liability (Coverage HI
"he limit of liability for medical payments stated in the declarations
.s applicable to "each person" is the limit of the Company's liability
or all expenses incurred by or on behalf of each person, including
.ach Insured, who sustains bodily injury, sickness, disease or death as
'he result of anyone accident.

•
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iUpon Ihe Compan)"~ n'qll~~I, Ihe Named, .Ired ~hall rxhibil Ihe
•.I;1Ina,((rdproperl)' 10 till' Compan)' and ~uhmit to rxaminatiom undrr
}ath by an)',,",' dr~i,((natrd 0)' I"~Company. ~1I"~rribe the ~arne amI
1rodu«' for Ihe Company's ,'x:llnination all pntilwnl r~cord~ and sak~
n\'oin's, or cl'rtifird eopi,.~ if lll'if.:inals b,~lost. permittin(( eopir~ Ih,'rrof
.0 be madr, all at such reasonable timrs and places as the Company
hall desi!:natc.

13 Appraisal (Cove'oges A, 8, C, 0-', 0.2 and EI

f the Named In,<urrd and the Company £:Iii to a"r('c as 10 th •• amount
If loss, each shall, on the written demand of either, made within sixty
-Jays aft('f receipt of proof of loss by Ihe Company, srlect a competent
md disinten'sted appraisrr. and the apprai~al shail be made at a n'ason-
Ible time and place. The appraisers sh;lll first sckct a competent and
-iisinterested umpire, and failin" for fifteen da)'s 10 a((ree upon such
Jmpire, then, 011 Ihe request of thr :"amed Imured or thr Company,
.uch umpire shall bc selected b)' a jud((r of a court of record in the
:ounty and st;l\l' in which such appraisal is prndin~. The appraisers
hall then appraise the loss, statill(( srparately the actual cash value at
he time of loss and the amount of loss, and failing to a~ree shall sub-
nit their difTerences to the, umpire. An award in writing of any two
hall determine the amount of loss. The :'Iiamed Insured and the Com-
,any shall each pay his or its chosen appraiser and shall bear equally
che othn expenses of the appraisal and umpirr, The Company shall
lot be held to have waived any of its rights by any act rdating to
Ippraisal.

14 Limit of Liability; Settlement Options; No
Abandonment (Coverages A, 8, C, 0.' and 0-21

'fhe limit of the Company's liability for loss shall not exceed either
111 the actual cash value of the automobile, or if the loss is of a
part thereof the actual cash value of such part, at time of loss or
12) what it would then cost to repair or replace the automobile or
such part thereof with other of like kind and quality, with deduction
for depreciation, or
131 the applicable limit of liability stated in the declarations.

-fhe Company may pay for the loss in money or may repair or replace
.he automobile or such part thereof, as aforesaid, or may return any
tolen property with payment for any resultant damage thereto at

-lny time before the loss is paid or the property is so replaced, or may
.ake all or such part of the automobile at the a~reed or appraised value
..)ut there shall be no abandonment to the Company.

15 Action Against Company (Coverages A, B, C, 0-', 0.2 ana E)

olo action shall lie against the Company unless, as a condition precedent
.hereto, the Nam<;d Insured shall have fully complied with all the
.erms of this policy nor until thirty days after proof of loss is filed and
,he amount of loss is determined as provided in this policy.

16 No Benefit to Bailee (Coverages A, 8, C, D-', 0.2 and EI
The insurance afTorded by this policy shall not enure directly or in-
lircetly to the benefit of any carrier or bailee liable for loss to the
lutomobile.

17 Assistance and Cooperation of the Insured
(Coverages A, 8., C, 0.',0.2, E, F and GI

The Insured shall cooperate with the Company and, upo~ the Com-
Jany's request, shall attend hearin~~ and trials and shall assist in effect.
ng settlements, securing and giving evidence, obtaining the attendance
Jf witnesses and in the conduct of suits. The Insured shall not, except
at his own cost, voluntarily make any payment, assume any obligation
Jr incur any expense other than for such immediate medical and sur-
~ical relief to others as shall be imperative at the time of accident,

18 Subrogation ICoveragos A,. B, C, 0.', 0"2,E, F ana G)
lin the event of any payment uncler this policy, the Company shall be
lubrogatr,d 10 all thr Insured's rights of recovery therefor a~ain5t any
person or organization and the Insured shall execute and deliver in-
struments and papers and do whatever rise is necessary to secure such
'ights. The Insured shall do nothin~ after loss to prejudice such righls,

10 temporary suh5li automohiles under I nsurin~ Agreement IV or
other automohil,~s ullllr'r Insurin'( A'(rcrlllent V shall he excess insur-
anl'e oVl'r any other valid and collectible insurance.
Under divi~ion I of Covcra~e H, the insurance with rcsp"ct to lem.
p"rary subSlitutr automnhil,'s uncl~r [nsurin\{ Al(rrrment IV or other
autornobil,'s under I n~urinl( A((reement V shall he exl'C~Sinsurance over
any other valid and coilrctible automobilr nlt'dical paymrnts insurance.
Under division 2 of Cover""e H, the insuranl'e shall Ill' ex('c~s over
any oth,'r valid and l'oll''l'.tihle automohilr medical payments insurance
available to an Insured under any other policy.

20 Changes
. Notice to any ageT.lt or knowledge possrssrd by any agent or by any

other person shall not clfect a waiver or a change in any part of this
policy or rstop the Company from assertin(( any right under the terms
of this policy; nor shall the terms ohhis policy be waived or changed,
except by endorsement issued to form a part of this poHcy.

21 Assignment
Assignment of interest under this policy shall not bind the Company
until its eOllSl'nt is endorsed hereon; if, however, the Named Insured
shall die, this policy shall cover

111 the N;1med Insured's spouse, if a resident of the same house-
hold 'at the time of such death, and legal representative as 'Named
Insureds, and
121 under Coverages F and G, subject otherwise to the proVISIOns
of Insuring Agreement III, any pcrson having proper temporary
custody of the automobile, as an Insured, and under division I of
Coverage H while the automobile is used b)' such person, until the
appointment and qualification of such legal representative;

provided that notice of cancellation addressed to the Insured named
in the declarations and mailed to the address shown in this policy shall
be sufficient notice to effect cancellation of this policy.

22 Cancellation
This policy may be cancelled by the Named Insured by mailing to the
Company written notice stating when thereafter Ihe canccllation shall
be effective. This policy may be cancelled by the Company by mailing
to the Named Insured at the address shown in this policy written notice
stating when not less than len days thereafter such cancellation shall be
effective. The mailing of notice as aforesaid shall be sufficient proof
of notice. The effective date and hour of cancellation stated in the
notice shall become the end of the policy period. Delivery of such
written notice either by the Named Insured or by the ,Company shall
be equivalent to mailing.
If the Named Insured cancels, earned premium shall be computed in
accordance with the customary short rate table and procedure. If the
Company cancels, earned premium shall be computed pro rata. Pre.
mium adjustment may be made eithcr a.t the time cancellation is effected
or as soon as practicable after cancellation becomes effective, but pay-
ment or tender of unearned premium is not a condition of cancellation.

23 Terms of Policy Conformed to' Statute
Terms of this policy which are in conflict with the statutes of the state
wherein this policy is issued are hereby amended to conform to such

, statutes.

24 Declarations
By accrptance of this policy the Namrd Insured agrees that the state-
ments in the declarations are his agreements and representations, that
this policy is issued in reliance upon the truth of such representations
and that this policy embodies all agreements existing between himself
and the Company or any of its agents rdating to this insurance.

,25 Assistance and Cooperation of the Insured
(Vlrgln(a onlyl

The failure or refusal of Ihe Insured 10 cooperate with or assist the
Company which prejudices the Company's drfense of an action for
damages arising oul of the operation or use of an automobile shall
constitute non-compliance with the requirements of this policy that the
Insured shall cooperate wilh and assist the Company.

19 Other Insurance (Conragel A, 8, C, 0-',0.2, E, F, G and HI
'Except under Covcrage H, if the Insured has other insurance against 26 Massachusetts Exception
a loss covered by this policy the Company shall not' be liable under When this policy is issued in Massachusetts with respect to any auto-
Ilhis policy for a greater proportion of such loss than the applicable mobile principally garagcd in Massachusetts, exclusion" (s)" does not
,limit of liability stated in the declarations bears to the total applicable apply to any private passenger automobile which is owned by an
timit of liability of all valid and collectible insurance against such loss; individua16r husband and wife and not used as a public or livery
provided, however, under Coverages F and G the insurance with respect - 66.conveyance.



VIRGINIA,
IN THE CIRCUIT COURT OF BATH COUNTY

WALTER ENNIS ARMSTRONG,
Administrator of the Estate
of Shari Lane Armstrong,

Complainant
VS:
RICHARD A. MARTIN, an infant

Defendant

)
)
)
)
)
)

,)
)
)
)
).
)

MOTIOH
FOR

JUi5GiENT

TO: THE HONORABLE EARL L. ABroTT, JUDGE OF SAID COURT:

Your plaintiff hereby moves the Circuit Court
for the County of Bath, Virginia, for a judgment against
the defendant, RICHARD A. MARTIN, in the~8um of Seventy
Five Thousand, Five Hundred Dollars ($75,500.00) which
sum is due by the Defendant for damages, wrongs and inju-
ries resulting from his negligenoe as hereinafter set
forth; to wit:

1) That your plaintiff, _'Iter Ennis Armstrog,
is the duly qualified and appointed administrator of the
Estate of Shari Lane Armstrong, deoeased.

2) Tha* on October 16, 1970 at about the hour
of 8:30 P. M. the 'plaintiff's decedent Shari Lane Armstrong,
a child of eight years of age, was attending a football

EXHIBIT B
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game at Bath County High School, Bath County, Virginia,
when a truck came off the hill overlooking the playing
field striking the plaintiff's decedent causing injuries
which resulted in her death.

3) The defendant parked a truck, belonging to
his father but at'tbat time under the defendant's sole
control, approximately Three Hundred (300) teet above the
playing field on a hill and had attempted to start said
truck. Upon the failure of said truck to start the
defendant negligently, carelessly and withdut regard to
the said plaintiff's decedent, left said tr~k on the
hill with the emergency brake off, out of gear and on
an incline toward the field. As a result of these neg-
ligent aotions the plaintiff's decedent was ~~~ck by said
truck cau.ing injuries resulting in her death.

4) The said truck came off the hill and was
traveling at a high rate of speed when it struck the
plaintifr'sdecedent.

5) That the defendant, Richard A. Martin was
negligent in the following manner:

(a) Failinglto park said truck in a safe manner.
(b) Failing to park said truck in a manner that

would keep it from harming other persons.
(c) Failing to have the emergency-brake of said
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truck on and failing to have said truck
in gear.

(d) Failing to park said truck on level ground
where it could not roll harming other
persons.

(e) Failing to keep said truck under proper
control so as not to injure or endanger
the lives, persons or property of others.

All of which constituted the sole proximate
cause of the accident which took place and the plaintiff's
decedent was not cqntributory neg~igent.

6) That as a direct result of the accident
caused by the defendant's negligence, the plaintiff's
d6cedentsuffered grevious wounds and bodily injuries
which resulted in her death shortly following the
accident.

7) That the injuries which the plaintiff's
decedent received were the direct and proximate result
of the negligence of the defendant, Richard A. Martin.

WHEREFORE, 70ur plaintiff does hereby demand
judgment in the. amount of Seventy Five Thousand, Five
Hundred ($75,500.00) Dollars against the defendant,
Richard A. Martin.

WALTER ENNIS ARMSTRONG,
Administrator of the Estate
of Shari Lane Armstrong.
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BY lsI Dunoan M. Byrd, Jr.
Of Counsel

~ Dunoan M. Byrd, Jr.
can :M. Byrd, Jr.

Attorney At Law
Warm Springs, Virgtnia 24484
Counsel for Plaintiff
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VIRGINIA,
IN THE CIRCUIT COURT OF BATH COUNTY

WALTER ENNIS ARMSTRONG,
Administrator of the Estate
of Shari Lane Armstrong
VS:
RICHARD A. MARTIN, an infant

)
}

COMPLAINANT} ANSWER
} OF
}GUARDm AD LITEM
}

DEFENDANT }
}

TO: THE HONORABLE EARL L. ABBOTT, JUDGE OF SAID COURT:

The answer of RICHARD A. MARTIN, by/sl Erwin
S. Solomon, his guardian ad litem to a Motion for Judg-
ment filed in this Court, the said lsI Erwin S. Solomon
as guardian ad litem for RICHARD A. MARTIN, says that
by reason of their status as Def.endants non sui juris,
being an infant, as stated, they are incapable of under-
standing the matters involved in this suit and ask that
no decrees be entered to their prejudice.

RICHAR~ A. MARTIN

BY &!~ErWin. S. Solomon.FDtlN AD LITEM
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VIRGINIA,
IN THE CIRCUIT COURT OF BATH COUNTY

WALTER BRNIS ARMSTRONG,
Administrator of the Estate
of Shari Lane Armstrong
VS:
RICHARD A. MARTIN, an infant

)
)

COMPLAINANT)
)
)
)

DEFENDANT ~

ORDER
APPOINTING
GUARDIAN.AD LITEM

CASE NO. 245

TO: THE HONORABLE EARL L. ABBOTT, JUDGE OF SA.ID COURT:

It appearing unto the Court that a Motion for
Judgment has been riled and that the Defendant Richard
A. Martinis an in1"ant, it is ordered that Is/Erwin S.
Solomon, Ai discreet and competent attorney is appointed
guardian ad litem for RICHARD A. MARTIN, in this proceeding.

Law Order Book 13
Page 308

ENTEa:

-72-

November 1, 1971

/s/Bar1 L. Abbott
..Judge



VIRGINIA,
IN THE CIRCUIT COURT OF BATH COUNTY

WALTER ENNIS ARMSTRONG, )
Administrator of the Estate )
of Shari Lane Arms trong COMPLAINANT ) ORDER

)
VS: ) CASE NO. 245

)
RICHARD A. MARTIN, an infant DEFENDANT. )

)

TO: THE HONORABLE EARL L. ABBOTT. JUDGE OF SAID C'OURT:

This day came WALTER ENNIS. ARMSTRONG, ADMINI ••
STRATOR OF THE ESTATE OF SHARI LANE ARMSTRONG, by counsel,
and moved for summary judgement in the amount of T.enty-
Five Thousand Five Hundred Dollars ($25,500.00).

It.appearing from th. record and evidence heard
ore tenus that twenty-one '21) days have elapsed since due
service of process, that the defendant has neither appeared
or answered in this cause, that the death of SHARI LANE
ARMSTRONG was caused by the wrongful act and neglect of
the defendant, and that as a result of said death the plain-
tiff is entitled to ,judgement in the ~ount of Twenty-Five
Thousand Dollars ($25,000.00) for solace which is fair and
just plus funeral expenses in the amount of Five Hundred
Dollars.
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It is therefore ADJUDGED, ORDERED and DECREED
the plaintiff, WALTER ENNIS ARMSTRONG, ADMINISTRATOR OF
THE ESTATE OF SHARI LANE ARMSTRONG reoover judgement
against RICHARD A. MARTIN for the sU1l1of Twenty-Five
Thousand Five Hundred Dollars with interest from Nov-
ember 1, 1970.

I ask for this

lsI Dunoan M.BYJd. Jr.Duncan M.Byrd, r.
Attorney for the Plaintiff
Box 726
Hot Springs, Virginia

Law Order Book 13
Page 308
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1.1 Earl Lj*Abbott
JUbE



VIRGINIA,
IN THE CIRCUIT COURT OF BATH COUNTY

Maryland Casualty Company
Vs.
Richard A. Martin, infant
Ste,.n Lee Brinkley, infant
Darrell Chestnut, infant
Creigh needs, infant
Penny Bussard, infant
Gary Smith, infant
Jeffrey Lowry, infant
Ennis Armstrong, Administrator of

Shari Lane Armstrong, deceased
Curtis Lowry, Administrator of

Steven Lowry, deceased
Ruth Dalton
Charles Cauley
Jackie L. Nelson, infant

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

o R DE R.•....• -- - -
CA.SENO. 267

This day came Maryland Casualty Company, by its
attorney, and by leave of court tiled its petition herein;
then came Ennis Armst:rong; Administrator ot Shari Lane
Armstrong, deceased, Curtis Lowry, in his own right and
as administrator of Steven Lowrt; deceased, Dorotlty Lowry,
Ralph L. Nelson, Jr., Ella";.L.Nelson, Wayne Brinkley, .Dawn
Brinkley, Rodney Chestnut, .Reba M. Chestnut, Hugh Hicklin,
Emnta T. Hicklin, Roy Bussard, Myrtle Bussard, Godfrey
Smith, Ruth M. Smith, Ruth Dalton and Charles Cauley and
filed their answer to said petition; whereupon the Court
doth appoint Duncan M. Byrd, Jr., a competent and discreet

EXHIBIT 0
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attorney at law, as guardian ad litem for the infant
defendants to said petition, Richard A. Martin, Steven
Lee Brinkley, Darrell Chestnut, Creigh::Deeds, Penny Bussard,
Gary Smith, Jackie L. Nelson and Jeffrey Lowry and said
guardian ad-litem did thereupon file his sworn answer, on
his behalf and on behalf of said infant defendants, to
said petition.

Then again came said parties and said guardian
ad litem and the Court heard evidence in open court in
reference to the matters set out in said petition; and
it appearing to the Court that the proposed payment by
Maryland Casualty Company into court of the $50,000.00
coverage of its policy number 3-0587337, iSlIu6a,to Charles
A. Martin, in full settlement and satisfaction of all claims
against Maryland Casualty Company for injuries, damages
and expenses arising out of accident of October 16, 1970,
at Bath County High School, and of all duties and obliga-
tions under said policy of insurance to defend any action
against Richard A. Martin as a result of said accident,
now pending or hereafter instituted; and it further
appearing to the Court that the other. parties to this pro-
ceeding have agreed that they will not enforee payment ot

any judgment that maybe rendered against Richard A. Martin
for injurles and damages from said accident, beyond any
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available liability insurance coverage by said Maryland
Casualty Company or an1,,'otherinsurance company; it is
accordingly ORDERED that said proposed payment by Maryland
Casualty Company of said sum of $50,000.00 be authorized
and approved and that upon payment of said sum to the Clerk
of this Court by Maryland Casualty Company, for distribution
as the Court may hereafter direct, the said Maryland Cas-
ualty Company shall be and it hereby is released and dis-
charged of any aid all other duties, obligations and lia-
bilities dnd.rits policy number 3-0567337, iss~ed to
Charles A. Martin, and that Richard A. Martin b. thereby
released of any liability for claims for injuries, damages
and expenses by any other party to this proceeding in ex-
ceSs of any other liability coverage that may be available
to said Richard A.. Martin.

It is further ORDERED that any portion of said
sum of $50,000.00 directed herein to be paid to the Clerk
of this Court, apportioned to or for the benefit of Ruth
Dalton, shall be subject to the subtoogatlon cla1m in the
amount of $4,052.01 of MarylandCas~lty Company aa Work-

, - e.

men's Compensation insurer of the Bath County School Board
and shall be repaid to said Maryland Casualty Company from
said share of said Ruth Dalton of said fund.

And this proceeding shall stand continued pending
further order of this Court.
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Law Orde~ Book 13
Page 294

EXHIBIT C

ENTER: October 1. 1971

Is/Earl L. Abbott
Judge
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VIRGINIA,
IN THE CIRCUIT COURT OF BATH COUNTY

NO. 267
ORDER CASE

COMPLAINAN'T)
)
)
)

DEFENDANTS )
: )

)
)
)
)
)
)
}
)
)
)
)
)

MARYLAND CASUALTY COMPANY
VS:
STEVEN LEE BRINKLEY, infant
DARRELL CHESTNUT, infant
CREIGH DEEDS, infant
PENNY BUSSARD, infant
GARY SMITH, infant
JEFFREY LOWRY, infant
ENNIS ARMSTRONG, A.dministrator of

SHARI LANE ARMSTRONG, deceased
CURTIS LOWRY~ Administrator of

STEVSN LOWRY, deceased
RUTH DALToN
CHARLES GAULEY
JACK~E L. NELSON, infant

This day came the defendants, by their attorneys;
,

and it appearing to the Court that the Maryland Casualty
C~.has paid Fifty Thousand ($50,000.00) Dollars to
the Clerk of the Circuit Court of Bath County for distri-
bution as theCircult Court of Bath County may direct;
and it turther appearing to the Court that the defendants
have agreed to accept the following sum of money for their
share in thesald Fifty Thousa.nd ($50,000.00) Dollars:

STEVEN LEE BRINKLEY, int6l.nt
DARRILL CHESTNUT, infa~t
CREIGR DEEDS, infant
PENNY BUSSARD, infant

.$5,532,36
j5,532.36
~5,532.36
.tS,532,36

-79-



GARY SMITH, infant
JEFFREY LOWRY, infant

i5,532.36
j5,532.38

ENNIS ARMSTRONG, Administrator j5.5~2.36
ot S~rl Lane Armstrong,
deceased

CURTIS LOW!tY~ Administrator of .15.532.36
Steven Lowry, deceased

RUTH DALTON
CHARLES CAULEY
JACKIE L. NELSON, infant
ERWIN S. SOLOMON (court costs)
DUNCAN M. BYRD, JR.

(court oosts)

15,532.36
0.00

t 100.00

i 62.50

~ 46.25

THEREFORE, it is Adjudged, Ordered and Decreed
that the Clerk of the Circuit Court of Bath County pay
the above sums of money wherein the infant defendants are
involved to the General Receiver of the Circuit Court of. ,

Bath County, The Mountain National Bank, Clifton Forge,
Virginia, with the exception of the One Hundred ($100.00)
Dollars that is to be paid directly to Jaokie L ••• lson;
the above mentioned sums that are. due the adults shall be
paid directly by the Clerk of the Circuit Court of Bath
County, except the amount due Ruth Dalton, the Clerk
shall hold until the further order of this Court, And.
this cause is continued.

ENTER:Ootober 6. 1971

I~I Barl L. Abbott,
Judge
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VIRGINIA,
IN THE CIRCUIT COURT OF BATH COUNTY

Maryland Casualty Company )
)v. )
)

Richard A. Martin, an infant, et als )
ORDER------

CASE NO. 267

This day came Maryland Casualty Company, by its
attorney, and Ruth Dalton, by her attorney; and represented
to the Court that the payments to date made by Maryland
Casualty Company to or on behalf of Ruth Dalton, as Work-
men's Compensation benefits due her from the Bath County
School Board, amount to medical expenses in the sum of
One Thousand Six Hundred Seventy-seven Dollars and Eighty
Cents ($1,677.80) and Workmen's Compensatlonbenefl~. in
the amount of Seven Hundred Sixty-one Dollars and Seventy-
one Cents ($761.71), or a total ~wo Thousand Four Hundred
Thirty-nine Dollars and Fifty-one Cents ($2,439.5l) and
that further payments of Workmen's Compensation benefits
to the said Ruth Dalton will be terminated by virtue of
her participation in the settlement arising out of this
proceeding, it is ORDERED that the Clerk of this Court do
pay from the funds in his hands the sum of Two Thousand
Four Hundred Thirty-nine Dollars and Fifty-one Cents.
($2,439.51) to Maryland Casualty Company or its attorney,
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Wayt B. Timberlake, Jr., and that the balance of the share
of Ruth Dalton, amounting to Three Thousand Ninety-two
Dollars and Eighty-five Cents ($3,092.85), be paid to her.

And it appearing that, after the payments herein
directed to be made, the ~unds coming into the hands of the
Clerk of this Court by virtue of the Fifty Thousand Dollar
($50,000.00) payment made by Maryland Casualty Company will
have been fully disbu1"sed and distributed, this proceeding
shall stand dismissed and be striken from the docket.

ENTER: February 7, 1972

lsI Earl L. Abbott
Judge

Please enter:

~s/ Erwin S. Solomon
ttorney for Ruth Dalton

/s/ Wayt B.Timber1ake. Jr.
Attorney for Maryland Casualty
Company

La~ Order Book 13
Page 332
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VIRGINIA,

IN THE COURT OF BATH COUNTY

WALTER ENNIS ARMSTRONG,
Administrator of the Estate
of Shari Lane Armstrong, deceased,

COMPLAINANT

v.
NATIONWIDE MUTUAL INSURANCE COMPANY,

DEFENDANT

)
)
)
)
)
)
)
)
)
)
)
)

STIPULATION

It is hereby stIpulated by and between the par-
ties hereto that the issues in this case be submitted to
the Court for determination without intervention of a
jury. It is further stipulated by the parties hereto that
in making its determination, the Court may consider the
pleadings filed herein and shall treat as evidence attach-
ments to the said pleadings, depositions of Richard
Arrington Martin and Charles Arrington Martin taken Dec-
ember 28, 1912 and the attachments filed with said dep-
ositions. It is further stipulated that the Court may
consider as evidence all papers filed in earlier proceed-
ings before this Court under the style of Walter Ennis
Armstrong, Administrator of the Estate of Shari Lane Arm-
strongv. RiohardA. Martin, an infa.nt (Law No~245), and
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Maryland Casualty Company v. Richar.d A. Martin, infant,
et al (Case No. 267).

Executed this 27th day of March, 1973 by the
parties hereto through their respective counsel.

WALTER ENNIS ARMSTRONG, Adm' r.
of the Estate of Shari Lane
Armstrong

BY: DUNCAN M. BYRD, JR.
DUhcan M. Byrd, Jr.,
Counsel

NATIONWIDE MUTUAL INSURANCECOMPANY

BY: ROBERT J. ROGERS
Robert J. Rogers, Counsel
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VIRGINIA,
IN THE CIRCUIT COURT OF BATH COUNTY

Maryland Casualty Company
VS.
Richard A. Martin, infant
Steven Lee Brinkley, infant
Darrell Chestnut, infant
CreighDeeds, infant
Penny Bussard, infant
Gary Smith, infant
Jeffrey Lowry, infant
Ennis Armstrong, Administrator

of the Estate of Shari
Lane Armstrong, deceased

Curtis Lowry, Administrator of
the Estate of Steven Lowry,
deceased

Ruth Dalton.
Charles Cauley
Jackie L. Nelson, infant

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

PETITION

TO: THE HONORABLE EARL L. ABBOTT, JUDGE OF SAID COURT:

Your petitioner, Maryland Casualty Company,
respectfully represents:

(1) That is engaged in the insurance business
and,in connection therewith, prior to the 16th day of
October, 1970, issued a certain automobile liability in-
surance poli~y to one Charles A. Martin on his 1955 Chev-
rolet pickUp truck, with limits of $25,000.00 for anyone
claim for personal injuries and $50;000.00 for all claims
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arising out of anyone acoident;
(2) That on the 16th day of October, 1970,

while said policy was outstanding, Riohard A.Martin,
the infant son of Charles A. Martin, while operating
said piokup truck with the permission of said insured,
on the premises of Valley High School in Bath County,
Virginia, permitted said pickup truck, while "unoccupied,
to roll down a hill or decline and strike a group of
persons on said premises;

(3) That as a result of said happening Shari
Lane Armstrong and Steven Low'rywe:re fatally injured,
Ennis Armstrong having since qualified as administrator
of the estate of Shari Lane Armst:rong and Curtis Lowry
having qualified as administrato:r of the estate of Steven
Lowry; further, Steven Lee Brinkley, age S, son of
Wayne Brinkley and Dam Brinkley, Darrell Chestnut, age
10, son of Rodney Chestnut and Reba M. Chestnut, Creigh
Deeds, age 12, son of Hugh Hicklin and Emma T. Hicklin,
Penny Bussard, age 10, daughter Qf ~oy Bussard and Myrtle
Bussard, Gary Smith, age 15, son of Godfre'1 Smith and
Ruth M. Smith, Jeffrey Lowry, age 9, son of Curtis Lowry
and Dorothy Lowry, Ruth Dalton and Charles Cauley suffered
personal injuries and were required to undergo medical
and hospital care and treatment for same;
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(4) That Shari Lane A.rmstrong died urnnarried
and without issue, leaving her father, Ennis Armstrong,
and her mother, Crystal Hooker Armstrong, and no brothers
or sisters; and Steven Lowry died unmarried and without
leaving is.~lUe,leaving his father, Curtis Lowry, his mother,
Dorothy Lowry, and one brother, Jeffrey Lowry, age 9;

(5) That petitioner desires to pay the said
sum of Fifty Thousand Dollars ($50,000.00) into Court
for future distribution among said injured parties under
the direction of this Court, said payment to be in full
settlement of all duties and obligations under the afore-
said policy of insurance, it being poliey number 3-0567337,
arising out of said aocident, ino1uding the duty to defend
any pending aotions against said Riohard A. Martin or any
actions hereafter instituted against him for injuries,
death or damages arising out of this accident; and

(6) That the said Ruth Dalton suffered her
said injuries in the course of her employment by the
Bath County School Board and has been or will be paid
a total of $4,052.01 by your petitioner as Workmen's
Compensation insurer of the Bath County School Board, as
to which petitioner is entitled ~o a refund out of Ruth.
Dalton's distributive share of said $50,000.00 fund,
under and by virtue of its statutory right of subrogation.
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Wherefore, petitioner prays that said Richard
A. Martin, Steven Lee Brinkley , !>ft•. Brinkley, Wayne Brink-
ley, Darrell Chestnut, Rodney Chestnut, Reba M. Chestnut,
Creigh Deeds, Hugh Hicklin, Emma T. Hicklin, Penny Bussard,
Roy Bussard, Myrtle Bussard, Gary Smith, Godtrey Smith,
Ruth M. Smith, Jeffrey Lowry, Curtis Lowry, in his own
right and as Administrator of the Estate of Steven Lowry,
deceased, Dorothy Lowry, Ennis Armstrong in his own right
and as administrator of the Estate of Shari Lane Armstrong,
deceased, Crystal Hooker Armstrong, Ruth Dalton and Charles
Cauley be made parties defendant to this petition; that
the adult defendants be required to answer same but not
under oath, oath being waived; that a competent and dis-
creet attorney at law or attorneys at law be appointed
guardian ad litem for the infant defendants and be re-
quired to answer this petition under oath On their behalf;
that the Court hear evidence in regard to the said acei-
dent and resulting injuries of the various victims here-
inbefore named;. that the proposed payment into Court of
$50,000.00 to be made by petitioner as herein~bove set
out in full settlement of all duties, liabilities and ob-
ligations of petitioner under its aforesaid policy ot,

automobile liability insurance issued to Charles A. Martin,
arising out of said accident of October 16, 1970 be rati-
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fied, approved, confirmed and made binding upon all par-
ties to this proceeding; and that the subrogation rights
ot your petitioner as to the Ruth Dalton share of said
fund be protected and refund to petitioner be ordered
as .to same.

Respectfully submitted,

MARYLAND CASUALTY COMPANY

BY COUNSEL

Timberlake, Smith, Thomas & Moses
by: tel wa,t B. Timberlake! Jr.irst lrglnla Bank BU1lding

Staunton, Virginia
Counsel
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VIRGINIA,
IN THE CIRCUIT COURT OF BATH COUNTY

Maryland Casualty Company
VS.
Richard A. Martin, infant
Steven Lee Brinkley, infant
Darrell Chestnut, infant
Creigh Deeds, infant
Penny Bussard, infant
Gary Smith, infant
Jeffrey Lowry, infant ,
Ennis Armstrong, Administrator of '

Shari Lane Armstrong, deceased
Curtis Lowry, Administrator of

Steven Lowry, deceased
Ruth Dalton
Charles Cauley
Jackie L. Nelson, infant

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

A.NSWER-------

The answer of Ennis Armstrong, Administrator
of Shari Lane Armstrong, deceased; Curtis Lowry, in
his own right and as Administrator of Steven Lowry,
deceased, ,and Dorothy- Lowry; Wayne. Brinkley, Dawn
Brinkley; Rodney Chestnut and Reba M. Chestnut; Hugh
Hicklin and Emma T. Hicklin; Roy Bussard and Myrtle
Bussard; Godfrey Smith and Ruth M. Smith; Curtis Lowry
and Dorothy Lowry; Ruth Dalton; and Charles Cauley to
a petition filed against them and others in the Circuit
Court of Bath County. Virginia; by MarylandCaaualty
Company:
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For answer to said petition, the undersigned
answer and say that they admit the allegations contained
therein and concur in the prayer ~ said petition.

Respectfully submitted,

~I Ennis Armstro~nis Armstrong,dmr. of
Shari Lane Armstrong, deceased

Gsl Curtis LowryurtIs Lowry, In his own
right and as Admr. of
Steven Lowry, deceased

'sf Wayne Brinkleyayne Brinkley

lsi Dawn Brinkley
Dawn BrInkley

lsI RodnalChestnut
Rodney Chestnut

lsi Reba M. ChestnutReba M. chestnut

/s/ Hugh Hicklin
Hugh Hicklin

I~Emma T.Hicklina T. HIcklin

lsi Myrtle Bussard
Myrtle Bussard

!s! Godfrey'~mithtrodfrey SmI-t-b:------
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lsi Roy Bussard
Roy .Bussard .

/sl Dorothy Lowry
Dorothy LOwry



~slRuthM. Smithuth M. Smith

/sl Ralph L. Nelson, Jr.
Ralph L. Nelson. Jr.

'sf Ella L. Nelson1 a L. Nelson

~S(_Ruth Daltonu h Dalton

lsi Charles Cauley
Charles Cauley

Filed: October 1, 1971
Earl L. Abbott, Judge



VIRGINIA,

IN THE CIRCUIT COURT OF BATH COUNTY

Maryland Casualty Company
vs.
Richard A. Martin, infant
Steven Lee Brinkley, infant
Darrell Chestnut, infant
Creigh Deeds, infant
Penny Bussard, infant
Gary Smith, infant
Jeffrey Lowry, infant
Ennis Armstrong, Administrator

of Shari Lane Armstrong, deceased
Curtis Lowry, Administrator of

Steven Lowry, deceased
Ruth Dalton
Charles Cauley
Jackie L.Nelson, infant

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

ANSWER------

The answer of Richard A. Martin, Steven Lee
Brinkley, Darrell Chestnut, Creigh Deeds, Penny Bussard,
Gary Smith, Jeffrey Lowry and Jackie L. Nelson,' infants
under twenty-one years of age, by Duncan M. Byrd, Jr.,
guardian ad litem appointed to defend them in this pro-
ceeding and the answer of said guardian ad litem to a
petition filed against said infants and others in the
Circuit Court of Bath County, Virginia, by Maryland Cas-
ualty Company"

For answer to said petition, these defendants,
by their said guardian ad litem, answer and say that they
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are of tender years and do not know their rights in the
Subject matter of this proceeding; they pray the protec-
tion of the Court; and they ask that no order be entered
to their prejudice.

Respectfully submitted,

Richard A. Martin Creigh Deeds
by /s/ Duncan M. Bird, Jr. by ./s/ Duncan M. Byrd, Jr.

Guardian Ad LI em GuardIan Ad LItem

Steven Lee Brinkley Penny Bussard
by lsI Duncan M. Bird, Jr. by lsI Duncan M •.Byrd, Jr.

GuardIan Ad tI em GuardIan Ad LItem

Darrell Chestnut
by Is/ Duncan M. Byrd, Jr.

Guardian Ad LItem

Jeffrey Lowry

Gary Smith
by./sl Duncan M. Byrd,

GuardIan Ad LItem

Jackie L. Nelson

Jr.

by Is/Duncan M. Byrd, Jr. by /s/ Duncan M. B'trd, Jr.
GuardIan Ad Litem Guardian Ad LI em

~D1inCan M. BiMd, Jr.
U DIAN AD t:rT

Subscribed and sworn to before me this 1st day
of October, 1971.

/sl Earl L. AbbottJUbGE

-94-



'.

~.

I
LQ
Q')

I

\

..•.. s. 6-S;""W
CHIC~ OF THl; Cl::RK Of THS Cl~CUIT CCURT \ •.\CCO

lJNT
'

.
trt eqUjTY

:"UMIIEll.
A\IOUNT

\\",,"" $"."C5, V'Rc ""'(. ";j!,' 'Lie [L U...L ........, 19./l
.-

T lO~ O1yJ J.-- Nf! 169
ROCOh'j oL.....D}cn.tla.nL. !.....~A.rJ.'ia...t7...t.().' ................_-

A

lot Law~ ..---I , ( ..
x

~3:;~{"~t~!~~=!~~~,:..<~1~::.~~~!~~c.......~~~1.1~::D " cny. DOCkel~£
l-

E -_..:-

P. No._ ~ '

~ ••• _ .0- ••••••••• __ •••••••• 0- ••••••••••• _ ••••••••••• 0_ ••
0

-_ ••••••• - •• 0. -_ •• - ••• ' ••• - •••••••• _ •• - •• _ ••••• _. - •••••••••••••• -. -_ ••• - •• - ••••••••••••

7 Law

-,,"HI TAX A.>';ODFI'OSIT 1:'1 TIn fOU.OWI:>C CHANCERY c.\I:S£ OR Acnos AT LAw
F 30301y.

-
E -

=-~.:-=--=-==--=-===-.=

'n'(\+J:!-i. l/c•...ill.ill L-.f/rl L

E 304 Law

Plaintiff
--'

._- 0. 0 T I
.- w. CLAUDE DODSON

. s
H

--- ------.---- deTk

•• 0'

D&.~",.,rJr.dlf1.'J.d.o-lI1 :m-.i11'I.L;'."".r~!J1.:l.LJ.l' (l ~"J.
E CJolIt ;.~~~j)1r.121/R I

\ b \
Deput] Cltrlt

Total.- .
. "'(),r':'(' DC>

'e

-'~
I.)
iJ:
L',

o .-

I-'J
l.J
I'JD:

}-
i"'.

J. P. DELL CO., ••.YNCHBURQ, v .•..

';~

";\

" ".'



"
. IVIRGINIA~

'\

IN THE CIRCUIT COURT OF BATH COUNTY

ORDER-------

Maryland Casualty Company
VS:
Richard A. Martin, infant
Steven Lee Brinkley, infant
Darrell Chestnut, infant
Creigh Deeds, infant
Penny Bussard, infant
Gary Smith, infant
Jeffrey Lowry, infant
Ennis Armstrong, Administrator of

Shari Lane Armstrong, deceased
Curtis LoWry, Administrator of

Steven Lowry, deceased
Ruth Dalton
Charles Cauley
Jackie L. Nelson, :1hfJlPt

}
}
)
}
}
}
)
)
) CASE NO. 267
)
)
)
)
)
)
)
)
)
)

!,
I
: .

This day came Maryland Casualty Company, by its
attorney, and by leave of court filed its petition herein;
then came Ennis Armstrong, Administrator of Shari Lane
Armstrong, deceased; Curtis Lowry, in his own right and
as administrator of Steven Lowry, deceased; Dorothy Lowry;
Ralph L. Nelson, Jr., Ella L. Nelson; Wayne Brinkley,
Dawn Brinkley; Rodney Chestnut, Reba M. Chestnut; Hugh
Hicklin, Emma T. Hicklin; Roy Bussard~ MYrtle Bussard;
Godfrey Smith, Ruth M. Smith; Ruth Dalton and Charles
C:~1ey ,and filed their answer to said petition; where-
upon the Court doth appoint Duncan M. Byrd, Jr., a Com_
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petent and discreet attoreny,at law, as guardian ad
litem for the infant defendants to said petition, Riohard
A. Martin, Steven Lee Brinkley, Darrell Chestnut, Crelgh
Deeds, Penny-Bussard, G~ Smith. Jackie L. Nelson and
Jeffrey Lowry and said guardian ad litem did thereupon
file his sworn answer, on his behalf and on behalf of said
infant defendants, to said petition.

Then again came said parties and said guardian
ad litem and the Court heard evidence in open court in
reference to the matters set out in said petition; .and
it appearing to the Court that the proposed payment by

Maryland Casualty Company into court of the $50,000.00

coverage of its policy number 3-056'1337,'issued to Charles
A. Martin, in full settlement and satisfaction of all
claims against said Maryland Casualty Company for injuries,
damages and expenses arising out of accident of October
16, 1970 at Bath County High School, and of all duties
and obligations under said polioy of insurance to defend
any action against Richard A. Martin as a result of said
accident, now pending or hereafter instituted; and it
further appearing to the Court that the other parties to
this proceeding have agreed that they will not enforce
payment of any judgment that may be rendered against
Richard A. Martin for injuries and damages from said acci-
dent, beyond any available liability insurance coverage
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by said Maryland Casualty Company or any other insurance
company; it is accordingly ORDERED that the said pro-
posed payment by Maryland Casualty Company of said sum
of $50,000.00 be authorized and approved andtbat upon
paYment of said sum to the Clerko! this Court by Mary-
land Casualty Company, for distribution as the Court may
hereafter direct, the said Maryland Casualty Company
shall be and it hereby is released and dis~harged of any
and all other duties, obligations and liabilities under
its policy number 3-0567337, issued to ~harles A. Martin,
and that Richard A.Martin be thereby released of any lia-
bility for claims for injuries, damages and expenses by
any other party to this proceeding in excess of any other
liability insurance coverage that may be available to
said Richard A. Martin.

It is further ORDERED that any portion of said
sum of $50,000.00 directed herein to be paid to the Clerk
of this Court which may be, by future order of this Court,
apportioned to or for the bene£it of Ruth Dalton, shall
be subject toth. subrogation olaim in the amount of
$4,052.01 of Maryland Casualty Company as Workmenls Com-
pen$ation insurer of the Bath County School Bo&~d and
shall be repaid to said Maryland Casualty Company from
said share of said Ruth Dalton of said fund.

And this proceeding $hall stand continu.d pending

-98-



furtMr order of this Court.

ENTER: October 1, 1971

lsI E!rl.L~ "AD.b,ott
Judge

Law Order Book 13
Page 294
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VIRGINIA,
IN THE CIRCUIT COURT OF BATH COUNTY

MARYLAND CASUALTY COMPANY )
)

COMPLAINANT )
)

VS: )
)

STEVEN LEE BRINKLEY, infant )
DARRELL CHESTNUT, infant ) ORDER CASE NO. 267
CREIGR DEEDS, infant )
PENNY BUS.SAR, inf~t )
GARY SMITH, infant )
JEFFREY LOWRY, infant )
ENNIS ARMSTRONG, Administrator of )

SHARI ~ ARMSTRONG, deoeased )
CURTIS LOWRY, Adm~nistrator or )

STEVEN LOWRY, deceased )
RUTH DALTON )
C~RLESC~UIT )
JACKIE L. NELSON, in.fant )

)
DEFENDANTS )

)

This day came the defendants, by their attorneys,
and it appearirig to the Court that the Marylahf1 Casualty
Comapny has paid Fifty Thousand ($50,000.00) Dollars to
the Clerk of the Circuit Court of Bath County for distri-~ .,

bution as the Circuit Court of Bath County may direct;
and it further appearing to the Court that the detendants
have agreed to accept the following sums or .n8.,:" tor
their share in the said Fifty ThtJlt$.~d(t50,OOO.00) Dollars:

Steven Lee Brinkley. 1nf'ant ..t5,r.5a2,.~6
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Darrell Chestnut, infant j6,532.36
Creigh Deeds, infant j5,632.36
Penny Bussard, infant 15,632.36
Gary Smith, infant ~5,532.36
Jeffrey Lowry, infant j5'.,532.36
Ennis Armstrong, Administrator

of'Shari Lane Armstrong, Deo'd j5,632.36
Curtis Lowry, Administrator of

Steven Lowry, Deo'd. jS,632.36
Ruth Dalton "5,532.36
Charles Cauley 0.00
Jaokie L. Nelson, infant .aJOO.:OO_h

Erwin S. Solomon j62.50 Court Costs
Dunoan M. ~d, Jr. 146.25 Court Costs
THEREFORE, it is Adjudged, Ordered and Decreed

that the Clerk of the Cirouit Court of Bath County pay
the above sums of money wherein the infant detendants
are involved to the General Reoeiver of the Cirouit Court
of Bath County, The Mountain National Bank, Clitton Forge,
Virginia, with the exoeption of the One Hundred ($100.00)
Dollars that is to be paid direotly to Jaokie L. Nelson;
the above mentioned sums thatar. due the adults 'ilhl.ll

be paid direotly by the Clerk ot the CiroultCourtot
Bath County, exoept the amount due Ruth Dalton, the Clerk
shall hold until the further order of this Court and this
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cause is continued.

Law Order Book 13
Page 297

ENTER: . October 6. 1971

lsI EarlL. Abbott
Judge
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VIRGINIA,
IN THE CIRCUIT COURT OF BATH COUNTY

MARYLAND CASUALTY COMPANY )
)v. )
)

RICHARD A. MARTIN, an infant, et ala )
ORDER------

CASE NO. 267

This day came Maryland Casualty Company, by its
attorney, and Ruth Dalton, by her attorney, and represented
to the CoUrt that the payments to date made by Maryland
Casualty Company to or on behalf of Ruth Dalton, as Work-
men's Compensation benefits due her from the Bath County
School Board, amount to medical expenses in the sum ot
One Thousand Six Hundred Seventy-seven Dollars and Eighty
Cents ($1.677.80) and Wormen's Compensation benefits in
the amount of Seven Hundred Sixty-one Dollars and Seventy--
one Cents ($761.71), or a total of Two Thousand Four Hun-
dred-Thirty-nine Dollars and Fifty-one Cents ($2,439.5l)
and that further payments of Workmen's Compensation bene-
fits to the said Ruth Dalton will be terminated by virtue
of her participation in the settlement arising out of this
proceeding, it is ORDERED that the Clerk of this Court do
pay from the funds in his hands the sum of Two Thousand
Four Hundred Thirty-nine Dollars and Fifty-one Cents .
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($2,439.51) to Maryland Casualty Company or its attorney,
Wayt B. Timberlake, Jr., and that the. balance of the
share of Ruth Dalton, amounting to Three Thousand Ninety-
two Dollars and Eight-five Cents ($3,092.85), be paid to
her.

And it appearing that, after the paYments herein
directed to be made, the funds coming into the hands of
the Clerk of this Court by virtue of the Fifty Thousand
Dollar ($50,000.00) payment mad. by Maryland Casualty
Company will have been fully disbursed and distributed,
this proceedIng shall stand dismissed and be striken from
the docket.

ENTER: February 7. 1972

Is/Earl L. Abbott
Judge

Please enter:

tS'EI'Win S. Solomont~orQ,.ror Ruth Dalton

lsI Wayt B. Timberlake, Jr.
Attorney for Maryland
Casualty Company
Law Order Book 13
Page 332
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VIRGINIA:

IN THE CIRCUIT COURT OF BATH COUNTY

WALTER ENNIS ARMSTRONG, )
Administrator of the Estate of )
Shari Lane Arrnstrcng, )

)
Plaintiff )

)
)

v. )
)
)

NATIONWIDE INSURANCE )
COMPANY, )

)
Defendant )

MEMORANDUM OF DEFENDANT

i,' ",
,""-, '" ...-... ,' . ";..'
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VIRGINIA:

IN THE CIRCUIT COURT OF BATH COUNTY

WALTER ENNIS ARMSTRONG,
Administrator of the Estate of
Shari Lane Armstrong,

Plaintiff

v.

NATIONWIDE INSURANCE
COMPANY,

Defendant

)
)
)
) Chancery Case No. 93
)
) MEMORANDUM OF DEFENDANT
)
)
)
)
)
)

Comes now defendant, Nationwide Insurance Company, by

counsel, and files herewith its memorandum in support of its amended

answer.

MATERIAL PROCEEDINGS

A. Instant Proceedings.

This is an equity proceeding commenced in April, 1972, in

which plaintiff seeks declaratory judgment that defendant, by virtue of a

certain insurance policy issued to one Richard A. Martin, is liable. fora

judgment obtained by plaintiff against Martin in the sum of $25,500. For

reasons elaborated hereafter, defendant has denied any liability.

B. Previous Proceedings.

Previous proceedings in this court followed an accident on

Odober 16. 1970 at a local high school football game in Bath County. At

.':~" t,., . .\: ,
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that time, a 1955 Chevrolet pi.ck-up truck owned by Charles A. Martin,

which had been parked by his 18 year old son Ricl1arcl A. Martin, rolled

down a hill and struck plaintiff's decedent. a spectator, causing injuries

from which she died. The run-away truck also struck a number of other

spectators, causing injury and/or death to them.

C: Two weeks after the accident, on October 30, 1970, plaintiff

filed a wrongful death action against Richard A. Martin, Law No. 245.

Service of process was effected by delivery of the suit papers to the

defendant! s father on November 4, 1970. No answer or appearance was

made by Richard A. Martin. On November 30, 1970, Richard A .. Martin

joined the United States Navy and has been in the military service ever

since.

The death action brought by plaintiff remained dormant until

November 1, 1971. On that date, an order was entered appointing a.

guardian ad litem for Martin, and the guardian ad litem file,d his answer.

At the same time, judgment was rendered against Martin in the sum of

$25,500, withil"terest from November 1, 1970, by an order reciting the

elapse of 21 days after service of process without appearance or answer by

defendant.

-\ Both Martin and his father knew of the death action filed by

plaintiff. However, neither was aware of any developments in that action,

including the judgrnent of November 1, 1971, until depositions taken in the

instant cause on December 28, 1972. (Depositions 11, 31)

-~~~~~
1: .

..,:;7i::
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On October 1, 1971, during the pendency of the wrongful death

action and prior to the judgment order against Martin, proceedings wer e

filed in this court by Maryland Casualty Company, which provided

liability insurance coverage on the pick-up truck involved in the accident.

Both the plaintiff and Martin were named as defendants in that proceeding,

case No. 267; along with other parties injured or killed in the accident.

_' An order entered October 1, ! 1971 in that proceeding recites

payment into court by Maryland Casualty of its $50, 000 coverage. The

order further recites that the payment is made in full settlement of all

claims against Maryland Casualty because of the accident, and in full

.
settlement "of all duties and obligations under said policy of insurance to

defend any action against Richard A. Martin as a result of said accident,

now pending or hereafter instituted .... " The order further recites that

the parties to the proceeding have agreed that they will not enforce pay-

ment of any judgment that might be rendered against Martin because of the

said accident "beyond anyavailableo liability insurance coverage by the said

Maryland Casualty or any other insurance company .... " Finally, the

order decrees:

" .•. that Richard A. Martin be thereby
released of any liability for claims for
injuries, damages and expenses by any party
to this proceeding in excess of any other
liability insurance coverage that may be
available to the said Richard A. Martin."

-108-
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An order entered in the proceedings on October 6, 1971,

distributed the proceeds of the Maryland Casualty policy among the

various claimants, including plaintiff. The judgment thereafter entered

against Martin on November 1, 1971, remains unsatisfied of record.

INSURANCE COVERAGE

A. Pick-up Truck.

As indicated above, Maryland Casualty Insurance Company

provided $50, 000 liability insurance coverage on the 1955 Chevrolet

pick-up truck which wa s involved in the accident. This truck wa s ti tled

in the name of Charles A. Martin, father of Richard A. Martin .

.'B. Volkswagen.

At the time of the accident, Nationwide Mutual Insurance Company

provided liability insurance coverage to a 1963 Volkswagen titled in the

name of Richard A. Martin. A true copy of the policy which carried

coverage of $15, 000/$30, 000, is contained in the court papers.

FACTS

~". I

Richard A. Martin was born on August 25, 1952. Until he went

in the military service on November 30, 1970, he resided with his parents,

Mr. & Mrs. Cllarles A. Martin, in Mountain Grove, Bath County, Virginia.
_ .•..;

In the summer of 1969 Martin was compelled to go to high school
.f "

in the summer, and his father purchased a 1951 Chevrolet to provide the

_. -. • • ,'to ~ '.
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necessary transportation. A contract of lial:>ility insurance for this

vehicle was provided by defendant, Natio,nwic1e Mutual Insurance Company.

,Martin graduated from high school in June, 1970, .a.nd obtained

employment with the Hot Springs Company. On June 29, 1970" the 1951

Chevrolet was traded in on a 1963 Volkswagen, and an endorsement was

added to the insurance policy to show the change of vehicles. As a result

of the change, a compact car discount was allowed and resulted in a lower

premium.

" The Volkswagen vehicle was titled in Martin's name, although

the note which financed the vehicle was signed by his parents. Because

he had employment, he made the paym.ents on the vehicle, .and also provided

for the gas and maintenance.

Martin had the Volkswagen vehicle for only a week. At this time,

around th~ first week in July, 1970, a valve popped off, went through the

piston and tore the motor up. (Depositions 29). The VW vehicle was then

towed to a service station in Covington, Virginia, with the hope that it

might be repaired there. As Martin put it,

"I took it to a boy in Covington, Robert
Moore, to see if he could fix it."

Moore was not a licensed mechanic, nor was the service station a regular

repair garage. (Deposition 23, 24).

The Volkswagen vehicle was never repaired. It stayed at Robert

Moore's place for about six months, and it was subsequently towed back to

-110-



the Martin farm. It was never restored to use following the engine

blow-up during the ~irst week of July, 1970.

At the time Martin towed the VW v.ehicleto Moore's. he had

no idea when, if ever, the vehicle would be returned to him. (Deposition 24).

He thought that his loss of the vehicle would be a temporary arrangement,

w.hich would not extend to six months, but while he hoped to get the vehicle

back soon, he realized that it might take longer than six months.

(Depositions 26). In essence, at the time the VW vehicle was delivered to

Moore, Martin did not know how long the repair work would take. He

responded to the questioning of plaintiff's counsel in this manner:

"0. At the time you took the car down to M'r. Moor e,
what type of, well, did he give you any type of
estimate as to how l0!1g .~t would take him to
ha ve the car repair eel?

A. No; he just said he would do it when he could,
when he got time. II (Depositions 20)

The same sentiment was echoed by MartinIs father in responding to questions

by plaintiff's counsel:

"0. Now, after Richard, when he put his car in the
garage [sic], at this time did you understand
that this would be a temporary arrangement
that he was going to be out of the use of the car?

A. Well, we didn I t know how long it would take to
fix it. It is hard to get parts for a Volkswagen.

o. Did you have any idea how long it would take?

A. . No, sir.

o. Did you think it would take as long as six months?
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A. Yes, Sir.

Q. You thought at that time it would be that much?

A. Yes, sir. II (Depositions 33)

There is no question that following the demise of the Volkswagen

vehicle, the father's pick-up truck subsequently involved in the accident

was furnished for Richard IS regular use. Martin said that during the

time between the VW breakdown and the accident, the truck was furnished

for his use on a regular basis.' (Depositions 9, 22 and 23). This arrange-

ment was confirmed by the father's testimony. (Depositions 30).

ARGUMENT

A. Nationwide's coverage.

Nationwide submits that its policy is sued to Martin did not

extend to the accident for a number of reasons.

The law is clear that in the absence of a provision extending

coverage of an automobile liability policy to automobiles other than that

described in the policy, the insurer does not cover the insured's liability

resulting from the use of such other automobiles. Commercial Insurance

Company ofNewarkv. Gardner, 233 F~ Supp. 884 (E.P.S.C. 1964). It

follows from the foregoing that the ins,ur er has the right to impose conditions

and limitations in the extension of such coverage.

In the policy under con~ideration, Nationwide limited coverage

extended to automobiles not described in the policy. Paragraph V. (d) (1)



expressly provides that the insuring agreement does not apply to any

automobile furnished for the nalned insured's regular use. As observed

in the recital of facts, there is no question but that the pick-up truck

involved in the accident was furnished for Martinis regular use. Hence

the coverage of his policy with Nationwide was expressly excluded as to

the truck.

The reasoning is well described in Quesenberry v. Nichols and

Erie, 208 Va. 667, 159 S. E. 2d 636 (1968). The court used this language

in describing the policy under consideration:

liThe policy involved here is basically
not unlike a standard automobile liability
policy. The general purpose and effect of
such a policy is to protect the insured .
against liability arising from the use of his
automobile, and in addition, from the
infrequent or casual use of automobiles other
than the one described in the policy. Usually
excluded is protection against liability with
respect to the insured's ~requent use of
another auto'mobile." (208 Va. 672)

Plaintiff seeks to avoid the express exclusion by contending that

the pick-up truck was a temporary substitute automobile to replace Martin's

Volkswagen vehicle. However, the section (paragraph IV (a)), providing for

substitute vehicle is restricted by its own language, "except where stated

to the contrary. I' Thus, the definition of temporary substitute automobile

is restricted by the contrary provision in paragraph V (d) (1), the express

exclusion of a regularly furnished automobile. If Martiri on the night of the
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accident had been using as substitute traflsportation a vehicle not

furnished for his regular use, plaintiff's position would be stronger.

However, the clear language excluding the policy's application to a vehicle

furnished for the insured's regular use restricts the extension of coverage

to a temporary substitute automobile, as evidenced by the words in IV (a),

"except where stated to the contrary. "

Moreover, a substitute automobile cannot be covered where a

time more than reasonable elapses before the disabled vehicle is returned

to normal use. Otherwise, the intention of the policy provision would be

defeated entirely.

In the instant case, Martin hoped that the vehicl~ would be

repair ed soon, but ackno'\vledged his r ealiza Hon tha t it might take more

than six months. Indeed, the car was never returned to normal use.

Having re~uced the amount of the premium to the insurance company

through acquisition of a smaller car, it would be grossly inequitable to

permit the insured to maintain full 'coverage on a different, larger vehicle

furnished for his regular use.

B. Effect of the Judgment.

Even if it be as sumed that Nationwide's coverage on the

Volkswagen vehicle did extend to the truclc furnished for Martin's regular

use, Nationwide clearly has no responsi'bility to plaintiff in this matter .
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In the Maryland Ca sualty proceeding s in October, 1971, which

occurr ed prior to the so- called judgment of No vember 1, 1971, plaintiff

released Martin of all liability because of the accident in question.

Plaintiff will concede, as indicated in the order, that he intended to and

did in fact discharge Martin personally from any further liability. Although

not intended, this action also released Nationwide, as MartinIs liability

insurance carrier, from any further responsibility. It was impossible to

release Martin without also releasing Nationwide, and the attempt to

limit the release to Martin per sonally wa s totally ineffective.

The principal is stated in Couch on Insurance, 2d, ~4528:

"As a general rule, an insur er is not
liable when ... the insured is not liable .. :.
This is based upon the rationale that the
liability of the insur er cannot be any
greater than that of the insured. A
fortiori, where the action is dismissed as
to the insured, no liability attaches against
the insurer. II

By way of example, where a claimant is not entitled to recover

from an insured because of the latterl s governmental immunity, he cannot

maintain an action against the insurer. An instance more pertinent to the

case at bar occurred in Young v. State, Farm Mutual Automobile Insurance

Company, 267 N. C. 339, 148 S. E. 2d 226 (1966). There, A and B collided

in an automobile accident and sustained injuries. A sued B, and B counter-

claimed. Bls insurance carrier subsequently paid A, and an order was



entered dismissing the case with the recital that all rnatters in conh-oversy

had been settled by the parties. Subseq{lcntly, the judgment order was

amended to recite that the dismissal was without prejudice to B's counter,..

claim, and B thereafter obtained judgment against A on the counter -claim ..

Suit to collect the judgm.ent was then brought by B against At s insurance

carrier.

Holding that B could not maintain the action against the carrier,

the court stated as follows:

"Having compromised and settled their adverse
claims against each other upon the basis of
Young's insurer having paid off Moore's claim,
this conduct absolved Moore's insurer from
liabi1ity. Thereafter, by changing the judgment,
the parties did not restore this defendant's
liability which had been terminated by the
settlement. The defendant's liability having
terminated, the parties could not restore it,
enabling Young to collect from Moore's insurer.
The law does not lo.ok with favor on liability
created by manipulatton ... (148 S.E. 2d 229,
emphasis supplied)

Nationwide's liability, if.any, was strictly derivative. Its

obligation is set forth in Coverage G of the insuring agr eement:

liTo pay on behalf of the Insured all sums which
the insured should become legally obligated to
pay [e tc. ]...• II

Plaintiff's release of Martin from legal obligation to him extinguished any

responsibility Nationwide might otherwise had had; its liability terminated

with that event and nothing occurring thereafter could restore it.
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The proceedings which followed the settlement amounted to

a sham and illustrated the manipulative process frowned upon in Young

v. State Farm, supra. One nlOnth after releasing Martin, plaintiff took

default judgment against him. Because he was an infant, a guardian ad

litem was appointed for him, but the guardian's appointment and answer

occurred on the same day of the judgment. No Plea of Release or other

defense was asserted on Martin's behalf, although the guardian ad litem

was involved in the earlier proceedings in which the release was executed.

Neither Martin, who was a member of the military service at the time of

the judgment. nor his father. who was then residing in the court's

jurisdiction, was ever informed of the release in favor of Martin or the

judgment against him, until so advised at the time of their depositions in

this proceeding.

The procedure following the release was an obvious effort to

create liability on the part of Nationwide as Martin's liability insurer.

However, the effort was unsuccessful as Nationwide's responsibility had

already been extinguished .. The release of Martin terminated Nationwide's

liability, which could not thereafter be restored through the sham judgment.
. .

C. Soldiers and Sailors Civil Relief Act.

Nationwide submits 'that the foregoing discussion makes unnecessary

an extensive discus sion of the Soldier s and Sailor s Civil Relief Act of 1940

(50 U. S. C. App. ~520) as related to the judgment of November 1, 1971.

That statute provides that if there is default of appearance by a defendant,
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plaintiff before entering judgment shall file an affidavit establishing

that defendant is not in military service. In the absence of such an

affidavit, the statute prohibits entry of judgn:ent if defendant is in

military service until an attorney has been appointed to represent his

interest. The statute further provides that no such attorney shall have

power to waive any rights of the defendant or bind him by his acts.

It is clear that the foregoing provisions were not satisfied in

the order of November 1, 1971, which recites defendant's failur e of

appearance, but makes no reference to his military service.

Paragraph (4) of ~520 does not relieve plaintiff of the foregoing

obligations. That paragraph is supplemental to these obligations and gives

a military defendant the further right to open a judgment where his ability

to defend was prejudiced by his military service.

CONCLUSION

Plaintiff here seeks to impose liability upon defendant on the basis

of the insurance policy issued to Richard A. Martin.

However, plaintiff has failed to establish the application of the

policy to the accident which caused the death of his decedent. And even if

the coverage had been applicaqle, defendant was relieved of responsibility

by plaintiff's conduct in releasing Martin of any legal obligation because

of the accident.
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Plaintiff cannot expect support for his effort to rc-create

liability on the defendant after it lliid been dischar ged of obligation.

The release of its insured termin<l.tec1 defenchnt's respbnsibility finally.

and the judgment secur ed ther eafter had no effect as to defendant.

Moreover, a court of equity will not countcnance the conduct

of a party taking default judgment against a defendant he has previously

released. If the party obtains the judgment ~olely to create liability on

the defendantl s insurer, the judgment is a sham. In any event, the method

and purpose of the judgment do not permit a clean hands conclusion, and

plaintiff accordingly has no standing to seek equitable relief. Defendant

respectfully subrnits that under the pleadings and evidence in this cause

the same should be dismissed.

Respectfully,

NATIONWIDE MUTUAL INSURANCE COMPANY

~ /:)B.y-/;Cd ..-f\ ,\7/((>~._':"--'~ __..
OJ COl1nseV

J

Wbods, Roger 5, Muse, Walker & Thornton
105 Franklin Road, S. W.
Roanoke, Virginia 24004

Counsel for Nationwide Mutual Insurance Company
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CER TIFICA TE

I, Robert J. Roger s, of counsel for defendant, Nationwide

Mutual Insurance Company, certify thati ma.j.led true copy of the

foregoing Memorandum of Defendant to Duncan M. Byrd, Jr., Box 726,

Hot Springs, Virginia, counsel of record for plaintiff, this 13th day of

April, 1973.

\-,' " ':'

n. 'I ~j /1?".....• '\E. x f. .J
l ;~. ~I~::''b!.;,:'d_._ ~._ t /"'.. . 1/ .v'l /:rti-J.~. ( ~~ ~

. / ...'-YJ.:.).....•~, ::~:<.."-1..':;: r ....
J
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VIRGINIA:

IN THE CIRCUIT COURT OF BATH COUNTY

WALTER ENNIS ARMSTRONG,
Administrator of the Estate of
Shari Lane Armstrong,

Plaintiff

v.

NATIONWIDE INSURANCE
COMPANY,

Defendant

MEMORANDUM OF PLAINTIFF
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VIRGINIA,
IN THE CRICUIT COURT OF BATH COUNTY

WALTER ENNIS ARMSTRONG,
Administrator of the Estate of
Shari Lane Armstrong,

Plaintiff

v.

Chancery Case No. 93

MEMORANDUM OF PLAINTIFF

NATIONWIDE INSURANCE
COMPANY, Defendant )

Comes now plaintiff, Walter Ennis Armstrong, Admini-

strator of the Estate of Shari Lane Armstrong, by counsel, and

files herewith its memorandum in support of. its motion for de-

claratory. judgement.
MATERIAL PROCEEDINGS

A. Instant Proceedings.
This is an equity proceeding commenced in April, 1972,

in which the plaintiff seeks declaratory judgement that the de-

fendant, by ¥irtue of a certain insurance policy issued to one

Richard A.Martin, is liable, to the extent of the policy limits

for a judgement obtained by the plaintiff against Martin in the

sum of $25,500.00.

B. Previous proceedings.
Previous p~oceedings in this court followed an accident

on October 16, 1970, at a local high school football game in

Bath County~ At that time, a 1955 Chevrolet pick-up truc~ owned

by Charles A. Martin, which had been parked by his 18 year old

son Richard A. Martin, rolled down a hill and struck plaintiff's

-122-



decedent, a spectator, causing injuries from which she died.

The run-away truck also struck a number of other spectators,

causing injury and/or death to them.
Two weeks after the accident, on October.30, 1970,

plaintiff filed a wrongful death action against Richard A. Martin,

Law No. 245. Service of process was effected by delivery of the

suit papers to the defendant's father on November 4, 1970. No

answer or appearance was made by Richard A. Martin. On November

30, 1970, Richard A. Martin joined the United States Navy and

has been in the military service ever since.
The death action brought by plaintiff remained dormant

until November 1, 1971. On that date, an order \Vas entered

appointing a guardian ad litem for Martin, and the guardian ad

litem filed his answer. At the same time, judgment was rendered

against Martin in the sum of $25,500.00, with interest from

November 1, 1970, by an order reciting the elapse of 21 days

after service of process without appearance or answer by de-

fendant.
On October 1, 1971, during the pendency of the wrong-

ful death action and prior to the judgment order against Martin,

proceedings were filed in this court by Maryland Casualty Com-

pany, which provided liability insurance coverage on the pick-up

truck involved in the accident. Both the plaintiff and Martirt

were named as defendants in that proceeding, case No. 267, along

with other parties injured or killed in the accident.
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An order entered October 1, 1971 in that proceeding

recites payment into court by Maryland Casualty of its $50,000.00

coverage. fhe order further recites that the payment is made

in full settlement of all claims against Maryland Casualty be-

cause of the accident, and in full settlem.ent "of all duties and

obligations under said policy of insurance to defend any action

against Richard A. Martin as a result of said accident, now pend-

ing or hereafter instituted ••••11 The order further recites that

the parties to the proceeding have agreed that they will not

enforce payment of any judgment that might be rendered against

Martin because of the said accident IIbeyond any available lia-

bility insurance coverage by the said Maryland" Casualty or any

other insurance company ••.•11 Finally, the order decrees:

II••• that Richard A. Martin be thereby
released of any liability for claims fOr in-
juries, damages and expenses by any party to
this proceeding in excess of any other liabil-
ity insurance coverage that may be available to
the said Richard A. Martin.1I

An order entered in the proceedings on October 6, 1971,

distributed the proceeds of the Maryland Casualty policy among

the various claimants, including plaintiff. The judgment there-

after entered against Martin on November 1, 197i, remains un-

satisfied of record.
INSURANCE COVERAGE

\

A. Pick-up Truck.
As indicated above, Maryland Casualty Insurance Com-

pany provided $50,000.00 liability insurance coverage on the
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1955 Chev~olet pick-up truck which was involved in the acci-

dent. This truck was titled in the name of Charles A. Martin,

father of Richard A. Martin.

B. Volkswagen.

At the time of the accident, Nationwide Mutual Insurance

Company provided liability insurance coverage to a 1963 Voks-

wagen titled in the name of Richard A. Martin. A true copy of

the policy which carried coverage of $15,000/$30,000, is con-
tained in the court papers.

FACTS

Richard A. Martin was born on August 25, 1952. Until

he went in the military service on November 30, 1970, he resided

with his parents, Mr. &' Mrs. Charles A. Martin, in Mountain Grove,

Bath County, Virginia.

Since shortly after Richard A. Martin reached the age

of 16 years and obtained his operators license there were 3 auto-

mobiles in the Martin family. One automobile furnished for and

used primarily by the mother of Richard A. Martin, one auto-

mobile furnished for and used primarily by Charles A.Martin,

Richard's f'ather, and an automobi1,e uS,edpr'imari1y by Richard.

The first such automobile furnished for Richard was a 1951 Chev-

rolet which was purchased by Richard's father. This automobile

was used by Richard primarily up until June of 1970. (See de-

positions Page 17-18.) Despite the fact that the two automobiles

which were regularly used by the mother and father were avail-

able to Richard, it was only on very infrequent occasions that
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he used either the father's pick-up truck or the mother's car.

(See depositions Page 20).
Martin had the Vokswagen for approximately one week

when it developed mechaical trouble. The Vokswagen ~ehicle

was then towed to a service station in Covington, Virginia for

the purpose of repair. Robert Moore was to do the repair and

although not a licensed mechanic he did automobile repair work

as a side line. At the time that Richard towed the Vokswagen

vehicle to Moo~es he had no idea that it would take 6 months

to fix the car (see depositions Page 21), but thought it would

only be a temporary arrangement that he would be without his

Volkswagen (see depositions Page 21). In fact at all times from

the time of the breakdown up until the night of the accident in

question, Richard Martin felt that this was a temporary situation

and felt that he would get his Volkswagen back shortly. The fact

Richard felt this is further evidenced by the fact that Richard

stated that if he had known this was not a temporary situation

he would have gone out and purchased himself another automobile

(see depositions Page 21).
ARGUMENT

A. Nationwide's Coverage.
In the policy under consideration, Section (para-

graph IV) is sub-titled "Automobile Defined'.',Trailers, Private

Passenger.Automobiles, Two or More Automobiles,. including Auto-

matic Insurance". Sub-paragraph (a), defines an automobile as
\ ';

follows: Except where stated to the contrary the word automobile
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means (sub-paragraph (a) (3) ) "Temporary substitute automobi1e-

an automobile not owned by the named insured, or his spouse, if

a resident of the same household, while temporarily used as a

substitute for the described automobile (the described auto-

mobile in this case being the 1963 Vokswagen) when withdrawn

from normal use because of its breakdown, repair, servicing, loss

or destruction."
The factual situation as set forth in this case clearly

places the pick-up truck in the accident within the provisions and

coverage of this Section. The automobile in question had broken

down and was withdrawn from normal use because of same and the

automobile (pick-up truck) being used was being used temporarily

as a subsitute for the described automobile (1963 Vo~kswagen).

The defendant argues that the pick-up was not a temporary sub-

situte. But the court should not consider temporary by virtue

of a time lapse looking in retrospect but instead should consider

whether or not is was temporary based on the factual situation

existing when the automobile was withdrawn from normal use. The

facts clearly show that this was intended to be a temporary

situation.

The defendant argues that coverage under this section

is excluded because of the exclusion contained in Section (para-

graph V) (d) (1) dealing with thei use of other automobiles.

Clearly this insurance agreement is separate and apart from the

insurance agreement applicable to the insured automobile as set

forth in Section (paragraph IV) (a) (3).
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The coverage under the temporary automobile Section

covers a very special factual situation. But when these facts

are applicable, as they are here by definition, then the coverage

is applicable under section (Paragraph IV (a) (3) ) and is not

excluded under Section (paragraph V (d) (1) ).
The defendant states that the language/coverage of

section (paragraph IV (a) ) is restricted by its own language,

"except where stated to the contrary". The exclusion set forth

in section (paragraph V (d) (1) ) is applicable only to cover-

age of "other automobiles" as set forth in paragraph V but is

not applicable or contrary to the limited situation/coverage

of a temporary substitute automobile'under section (paragraph

IV (a) (3) ).

These same arguments, here made by the defendant are

rejected by the holding in Lewis V. Bradley 97 N. W. 2d, 408, 411,
I

412 dealing with a policy of insurance similar, if not an exact

replica, to the policy in question and a similar factual situation

(see transcript of hearing, March 27, 1973, pages 18 and 19 for

a brief of facts in this case). There the court held that the

truck (here the pick-up truck involved in the accident) was a

temporary substitute automobile within the clause of liability

(here section (paragraph IV (a) (3)). There the court held

that the two insuring agreements section (paragraph IV) and

section (paragraph 'V) refer to entirely different factual situ-
l

ations that the temporary substitute coverage is expressly limited

to include only an automobile substituted for one owned by the
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insured, or his spouse if a member of the same household. The

use of other automobiles as set forth in Section (paragraph V)

applies toa situation where the car is not a substitute auto-

mobile and such coverage is expressly limited to exclude an auto-

mobile owned by or furnished for the regular use to the named

insured or any member of the same household. These arguments

of the defendant are likewise rejected by the holding in (Lumber-

man's Mutual Casualty Co. V. Harleysville Mutual Ins. Co., C. A.

Virginia 367 F. 2d, 250 at 254, U. S. Court of Appeals Fourth

Circuit) a federal case in Virginia (see transcript pages 20 and

21 for factual brief and holding).
EFFECTIVE OF JUDGMENT

The plaintiff argues that assuming that Nationwide's

coverage on the Volkswagen vehicle did extend to the truck in-

volved in the accident that Nationwide had no responsibility to

the plaintiff in this matter. This argument first states that

Martin was released of all liability because of the accident in

question. This argument is without merit. The judgment in quest-

ion was fully contemplated at the time in which the order in the

Maryland Casualty proceedings was drafted by Maryland Casualty

and was drafted with the courts supervision with this very type

of proceeding in mind.
At that time although Nationwide had notice of the

proceedings, up until that point they had failed to acknowledge

liability or in any way take part in the proceedings. Because
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of the fact that there were some immediate expenses pressing the

injured parties it was felt in the best interests of the parties

that the funds available through the Maryland Casualty policy should

be disbursed. Of course Maryland Casualty having some obligation

.to protect its client, Richard Martin, insisted that further

proceedings be limited to exhausting coverage from further 1ia-

bi1ity insurance policies and that if and in the event that all

other avenues of possible liability insurance were explored and

that there was no further coverage then there could be no per-

sona1 judgment again~t Martin. And so therefore Martin was not

released but-there was a condition precedent. The condition

being that there be no other liability insurance coverage avai1-

able. He (Martin) was released only to the extent of any excess

judgment over and above other possible liability insurance cover-

age. Therefore to the extent that Nationwide could be held re-

sponsib1e under its liability policy issued to Richard Martin,

Martin was not released.
I

The case of Young v. State Farm Mutual Automobile

Insurance Company, 267 N. C. 339, 148 S. E. 2d 226 (1966), see

page 10 of Defendant's Memorandum, is clearly not applicable to

this factual situation. In that case there was an order s~ying

that all matters of controversy had been settled by the parties.

Here clearly there was no such release. There were controver-

sies unsettled, specifically the Nationwide liability coverage

the application and exhaustion of which was fully contemplated

at the time of said re1ease~ Again clearly in this case there
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was no intent to release Martin to the extent that other liabil-

ity coverage be exhausted. This being true, the arguments deal-

ing with the release of Martin releasing Nationwide are without

merit.
c. The Soldier and Sailor Civil Relief Act.

By virtue of the SOLDIERS AND SAILORS CIVIL RELIEF

ACT of 1940 (50 u. S. C. APP.~ 520) the defendant argues that

the judgment entered against Martin is void and therefore if

the judgment is void then the motion for declaratory judgment

cannot be maintained. The plaintiff argues that even if it were

conceded, which it does not, that the judgment is void that there

is a justicable issue upon which a suit for declaratory judg-

ment can be maintained by virtue of the fact, that all the pro-

ceedings as a whole considered, that the conditional release of

Martin, conditioned that all other available liability insurance

be exhausted and the denial of Nationwide of liability coverage

in this case presents a sufficient justicable issue to give the

court jurisdiction to act on the motion for declaratory judgment

in this cause.
However aside from this, the plaintiff maintains that

by virtue of the aforesaid Article 520 that this judgment is not

void but merely voidable. Section 520 sub-heading reads: Default,

Judgment, Affidavit, Bonds, Attorneys for persons in service.

The first section states in essence that no judgment shall be

entered when it shall appear that a defendant is in military

service until an attorney is appointed to protect his interest
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and a bond is posted by the plaintiff to indemnify the defendant

in the event that such judgment is later set aside, in whole or

in part. In this case although the record does not mention that

the defendant was in service there was a guardian ad litem appoint-

ed for the defendant (an attorney) to protect his interests and

the order in the Maryland Casualty proceeding provides that to

the extent that Martin is not protected by liability insurance

that he was released. Therefore the plaintiff argues that al-

though Section (1) has not been strictly complied with that those

interests which were intended to be protected by this Section

were in fact protected in this case.

Section 520 must be read and considered as a whole.

Section (1) by its own language contemplates that there will be

in some instances judgments rendered against persons in service

even though there are attorneys present. This is the reason for

the provision for the indemnifying bond to protect the defendant

in the event that the judgment is later set aside. Section (4)

provides the manner in which the defendant shall go about setting

aside the judgment and it states that if any judgment shall be render-

ed in any action or proceeding against a person in military

service or within 30 days thereafter and it appears that he was

prejudiced by reason of his military service in making his de-

fence thereto such judgment may, upon application made by such

person or his legal representative not later than 90 days after

termination of such service, be opened by the court rendering the
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same and such defendant or his legal representative let in to

defend provided it is made to appear that the defendant had a

meritorious or legal defense to the action or any part thereof.

Reading Section 520 as a whole the judgment in this case

is not void but merely voidable and in order for the defendant

to come in and have this judgment set aside that he must first

show that he was prejudiced in his defense by reason of his

military service and that he had a meritorious or legal defense

to the action or part thereto. Therefore Section 520 does not

operate to render this judgment void.

CONCLUSION
The plaintiff has clearly established the application

of the Nationwide policy to the accident which caused the death

of his decedent and that the defendant was not relieved of re-

sponsibility by virtue of a conditional release of Martin in

the Maryland Casualty proceedings. Nor can the defendant deny

responsibility by virtue of the fact of his military service.
The judgment in the case at hand was not a sham. This

action was fully contemplated throughout the proceedings against

Martin, And it was not the result of any unclean conduct on the

part of the plaintiff. On the contrary it was the defendant's

failure to acknowledge its insuring agreement to Martin that made

this action necessary. Because Nationwide had denied coverage

under the plicy and had not participated in the proceedings the

plaintiff was without any other adequate procedure whereby it

could establish the defendant's liability and is entitled to have
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this motion resolved in his favor.

The plaintiff respectfully submits that in the plead-

ings and evidence of this cause that it at all times acted with

clean hands and that this motion should be rendered in favor of

the plaintiff establishing liability on the part of the defendant,

Nationwide, under the provisions of the liability policy in

question.
Respectfully,

of

Counsel
By

WALTER ENNIS ARMSTRONG,
Administrator of the Estate
Shari Lane Armstrong

L£
Duncan M. Byrd, Jr.
Box 726
Hot Springs, Virginia 24445
Counsel for Plaintiff

CERTIFICATE

I, Duncan M. Byrd, Jr, of counsel for plaintiff,

Walter Ennis Armstrong, Administrator of the Estate of Shari

Lane Armstrong, certify that I mailed true copy of the foregoing

Memorandum of Plaintiff to Robert J. Rogers, Woods, Rogers,

Muse, Walker & Thornton, 105 Franklin Road, S. W., Roanoke,

Virginia 24404, counsel of record for defendant, this 4th day

of May, 1973.

Filed iD the Clerk's OffiGe of Bath Collllt1

~~.rt ~~4il..~-L-
~*'" ~. __ ~-~'wT_
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VIRGINIA:

IN THE Cm.CUIT COURT OF BATH COUNTY

WALTER ENNIS ARMSTRONG, )
Administrator of the Estate of )
Shari Lane Armstrong, )

)
Plaintiff )

)
)

v. )
)
)

NATIONWIDE INSURANCE )
COMPANY, )

)
Defendant )

REPLY MEMORANDUM OF DEFENDANT
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VIRGINIA:

IN THE CIRCUIT COURT OF BATH COUNTY

WALTER ENNIS ARMSTRONG,
Administrator of the Estate of
Shari Lane Armstrong,

Plaintiff

v.

NATIONWIDE INSURANCE
COMPANY,

Defendant

)
)
)
)
)
)
)
)
)
)
)
)

REPLY MEMORANDUM
OF DEFENDANT

Chancery Case No. 93

Comes now defendant, Nationwide Mutual Insurance Company,

by counsel, and as permitted by the Court, files herewith its Reply

Memorandum in support of its amended answer.

The memoranda heretofore submitted by the parties present

their position fully, and no response is required here except as to that

portion of the argument relating to the release and the judgment.

I. Nature of the Release.

Other issues in this proceeding will become moot if recovery is

barred by plaintiff's action in accepting the Maryland Casualty money and

releasing Nationwide's insured Martin.

While plaintiff's memorandum alludes to a condition in the

release, it is clear that no condition or restriction attached to the release of
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Martin, himself. The memoranda and the record demonstrate that

Martin was discharged fully and finally of all liability to plaintiff. As

plaintiff correctly notes, Maryland Casualty, as insurer of the truck

involved in the accident, had primary responsibility to the driver, Martin,

with Nationwide being excess coverage only. Maryland Casualty had a

duty to pay any judgment rendered against Martin, and also had the duty

of defending the wrongful death action brought against him. For these

reasons, Maryland Casualty quite properly insisted on full release of

liability as to Martin as well as itself in consideration of its payment to

plaintiff. In the words of plaintiff's memorandum, "••• there could be no

personal judgment against Martin." (p. 9)

The condition claimed by the plaintiff was directed not to Martin, ,

but to "any other liability insurance coverage" that might be available to

him. In other words, plaintiff said to Martin, you are relieved of all

liability to me, but I want to reserve the right to pur sue any other insurance

coverage that might be available to you.

Plaintiff's attempt to reserve a right against other insurance

covera ge while releasing the insured' met the same fate of a similar effort

in a joint tort feasor situation in Shortt v. Hudson Supply, etc., Co., 191

. Va. 306, 60 S. E. 2d 900 (1950). There, plaintiff, a fireman employed by

, a railroad, executed a covenant not to sue the railroad itt consideration of a

sum paid by it. Although relieving the railroad of further responsibility,

.the plaintiff expressly reserved his right to sue the owner of a truck ,and

'.,
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estate of its driver which collided with the train occupied by plaintiff.

In denying plaintiff's action, the Court used the following language at

page 313:

"The plaintiff, having effected an accord
and satisfaction with one tort-feasor, his
claim against the other s responsible for
his injuries was discharged, notwithstanding
his attempted reservation of the right to
sue the latter. The satisfaction of the claim
by the wrongdoer, and not the form of the
instrument executed by the plaIntiff,
extinguished the claim of the latter. "

To the same effect, see Bland v. Warwickshire, 160Va. 131,

168 S. E. 443 (1933).

The obvious point from these cases is that it is the act of the

release and acceptance of consideration which produce the effect, and the

same result occurs notwithstanding language intended to reserve additional

rights. The language described by plaintiff as a condition precedent had

no more effect than the attempted reservation in the joint tort-feasor cases.

Plaintiff's acceptance of consideration for the release of Martin totally

extingui'shed his claim against other insurance companies (including

Nationwide) notwithstanding the reservation effor~. Their responsibility was

based upon his liability, and his discharge relieved them of any further

obligation.

n. Natur e of the Judgment.

Whether the judgment sought to be enforced in this cause is

considered a sham, or the result of fraud or collusion, there 'is no question



but that it was contrived for the purpose of creating liability upon a

company or companies not party to the proceeding in which it was entered.

Plaintiff candidly admits that t]1.ejudgment was part and parcel

of the Maryland Casualty proceedings. Plaintiff c;oncedes that the judgment

against Martin was f~lly contemplated at the time the accord and satisfaction

of plaintiff's claim against him. The papers (including the judgment order

itself) filed in the wrongful death action aft~r the release were obvi~usly

designed to lend validity to the proceedings. In truth, these papers were

nothing more than empty gestures in a procedure clearly intended to

manipulate liability. Such mis-use of the court process is rejected

universally:

"Courts are constituted to decide actual
questions existing between real parties
. involved in a real controversy, and the
submis sion of anything but a real contro-
versy is recognized judicially as a fraud
upon the court." 46 Am. Jur. 2d,
Judgments, ~709, p. 863.- -

The judgment on which this suit is based was a contrivance by

plaintiff's own admission. Plaintiff has no standing to ask a court of equity

to give its blessing to such a procedure. The Bill of Complaint should

accordingly be dismissed.

Respectfully,

Woods, Roger s, Muse, Walker & Thornton
105 Franklin Road, S.W0

Roanoke, Virginia 24004

Counsel for Nationwide Mutual Insurance company~'(Ii;~:~"
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CERTIFICA TE

I, Robert J. Rogers; of counsel for defendant, Nationwide

Mutual Insurance Company, certify that I mailed true copy of the

foregoing Reply Memorandum of Defendant to Duncan M. Byrd, Jr.,

Box 726. Hot Springs, Virginia,

aTJ!-I-- day of May, 1973.

counsel of record for plaintiff, this

,~-. .:'::r.;'-. ~ •...
";-., ~,.

~'-'-' ~.
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Fa:trf,xt, Co~,mty Courthouse
FaS.rIme, Virginia 22030
July 25, 1973

Ur. Robert J. Rogers,
l\f:t,orney at Lo.ti,
HoodG, Rogm:s, l'1I1se, l'lalkcr & Thornton,
,105 l?rankl:J.Tl 116.adll S. t,J. &

Honnoke, Vi1.::ghlia. . 24.404

tIl'. D;~mcan 11. Byrd p Jr 0t

Attorney at Lnl1,
Dm: 72G.
Hot Springs, Virbinia~ 24445

In re: Uniter Errm1.9 lh'r.u1tron3t Admr. of tho
eGtate of Shari Lane A~mstroog Vo
Nationwide Iusu.rance Company;
l!1, pba.ncet'y. ILq,. 93. • I

Gentlemen:
I am of the opinion that the plnintiff administrator cannot

.prevail a:~n:tnst :Nat:f.oln'\d.dc in thct,s proceedings 0 This dcci,sion
is mnde ~1ithol1t rC'3chi.ng the distl.\rbin~:~fnctorinvolving the
nnnncr in \vhi.ch j'J.dgment oao tnl,en 3~~ai.nGt a minor defendant in
h1.£1 ObSeilCe on the anmo day a '-itlardtan ad litem \>1as appointed for
him end on tl.1C clay upon 't1htch tt1S ~~t1.;u:dlanad litem filed hiD
anmver. all ulthout notice to or Imo~i11edge on the part of the
minoA:'. I10'tiiever p 1: do not l::nm~ thatth:l3 is n matter properly
cor;niznble j.n theG~ Pl:occcd:tu3s and lto renolution is unnecessary
for reasons folloWin3o

Under the ciJ:cu.matancco ol1t15.ncd U: 1.9 my opinion thnt the
truck 'lsed to r(~plo.ce l1.3t'tin' G Volk9'~,:20cn t-JllS not a ternpor.nry
c:mbstitute vehicle coverc ..J nudor the Nat:l.om"1ide policy, and it:
is rurther lny opinion that the attempt to release ~~rt1n from
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personal liability b11t: holding h:ts i.n~nrGJ: wag ineffective and
that therelense of Hartin ef£0cted the release of Nationuide.

! shall npprcciate it: if: counsel 'Vlil1 plaGGe prepare and
sl.1bmit the necesfiary dcct'r.;(!.

l<lith kind rc,;ur.ds to each of yoa, I am,

Very truly ~our6.

Arthur H. Sinclair.
AWS:ele
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VIRGINIA: IN THE CIRCUIT COURT OF BATH COUNTY

WALTER ENNIS ARMSTRONG, Administrator of the Estate of
Shari Lane Armstrong

V.
NATIONWIDE MUTUAL INSURANCE COMPANY

Case NOit 93

Transcript of hearing on a motion for
declaratory judgment, held at WarmSprings, Virginia, on
March 27, 1973, before the Honorable Judge Sinclair.

The following was recorded and reduced to
typescript by the undersigned reporter and is hereby certi-
fied to be a correct and acc~rate transcript of said pro-
ceeding.

SHENANDOAH REPORTING SERVICE

BY:
Gail M.,Hogg, Notary Public
Commonwealth of Virginia

At Large

FOR THE PLAINTIFF: DUNCAN M. BYRD, JR., :ESQUlRE

FOR THE DEFENDANT: ROBERT J. ROGERS, ESQUIRE
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1

2

MR. ROGEH:':;: If the Court please, 1 would like to sub-
mit an observation, so that I would be in agrecillcnt wlth

3 Plaintiff's counsel. I understand that the stipula:ion V7hic!:l
4

5

6

7

8

9

10

11

12

13

14

15

has been signed by counsel has been filed by the Court.

COURT: The stipulation has been marked filed.

MR. ROGERS: Thank you, sir. It is my u":lderstandinc
that the Court may consider as evidence the. deI10sitions of
Hichard Arrington and Charles Arrington which have been taken
and filed with the papers, and also consider as evidence all
the papers which are filed in the proceedings of Law 24j,

Armstrong, Administrator, vs. Martin, and Case l~o. 267, whic:l
is Maryland Casualty vs. Hichard h'1artin. And I have indica ted
to the Court that I will work with the clerk to get you a

16 copy of all of those papers. I think it mignt b~ well, for
17

18

19

20

21

22

23

25

the record, so there will be no question about it, to stipu-
late, or at least have it clear, that the same par~iesJ
!:ir.Byrd, in thoGe other cases, are the same parties here.
The Walter Ennis Armstrong who is the Plaintiff in the instant
case was also the Plaintiff in tt1e case Law T'lO .24:) vs.

£hchard Martin.

MR. BYRD: 1 will so s~ipulate.

SHENANDOAH REPORTING SERVICE
A DIVISION OF S.I.A., INC.

P~O. BOX 2435
STAUNTON, VIRGINIA
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2 r).Dout .it, but I think we ought to Lave that on the rc~cord.

3 And, also, the Richard A. Martin who is the Defendant in
4 both of those cases, Law 245, and Case 267, was the 3cl.me

5 witness whose deposition was taken in the instant case, and
6 whose deposition We have stipulated will be read as evidence
7 in the case. I think that's all I wanted to recite for the
8 record. May I make one other notation, Judge. The Answer,
9 my Answer, I noted last night, referred to 50 usc and f30:nc-

10

11

how a "1" got added to my Answer, which should not have
On Page 3, in }'aragraph 3, where I make reference to jC

been.

12 app. Section 5201, that should be Section 520. I have R copy
13 of the Section if the Court would like to n.avo it lor tlw fiJp.
14

15 COURT: An amended Answer to Section 52() ir..steadof
16 5201, and. I have so noted.
17

18

19

20

Tifet. neGE1::'S: ~:\hankyou, sir.

COUll'I': What is the status, !vir.Hogers, of y"our motion
21 to quash process in this case?
22

23

24

25

!\IE\.. HOGEHS: Judge, that motion was cured. The pro-
ceedings were reinstituted, as I recall, weren't they? The
motion to quash process • • •

SHENANDOAH REPORTING SERVICE
A DIVISION OF S..I.A., INC.

P.O. BOX 2435
STAUNTON, VIRGINIA.•145-



1 MH. BY.J.ID: That's correct; we corrected the. • •
2

3

4

5

6

7

8

the original motion was corrected by proper service.

MR. ROGERS: Yes, sir; there's no question about that,
Cudge. The posture of the case, as I understand it, and
Nir. Byrd can correct me if I'~ wrong, is that this is a suit
or.•.tile basis of the judgment which the Plaintiff obtained in
the earlier action of Armstrong, Administrator, vs. Martin,

9 Law }\)"o. 2450 This is an effort to, in effect, secure enforce-
10

11

iT,ent of ti.lS.t judgL1ent, or at least a portion of that judgment,
on the basis of the insurance contract issued by my clier-lt,

12 I'; atio[.Lwide. And Nationwide, as my Answer indicates, is
13 defending on a nur;i.berof grounds which arc set fortll in the
14

j',.:nswe:c • As we have indicated to the Court, they are essen-
15

16

17

18

19

tially legal issues, and the Court Ii'laywant us to provide
memoranda; I'm not sure how the Court wishes to make its
decif.:lion,.

COUR'J:: I may well because, very frankly, I have not
20 been faced with this exact situation before. I will &0 ahead
21

22

23
24

25

and be glad to hear you gentlemen, whatever you may have by
':-m..y of argument this morning.

MR. ,~WGE.W3: All right. Do you want me to go a.head?
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2

3

4 o-:.her •

.5

6

7

.8

9

10

.Jr'

COURT: If you want to, suppose you go ahead.

~m. BYRD: Tl1atIs fine.

r:m. ::-WG~:n.S: If the Court will get the policy, r:1ayt)f;

11 we can get into this matter. Let me explain, Judge, the facts
12 a little bit to you briefly. I realize you have revievvcd
13

14

15
16

17

18

19

20

the file, and I don't want to repeat, but • • •

COURrr: My review was very hurried, I can aBsure yOu.

WH. ROGEI{S: One, namely Hichard Liar-tin,who was tho:

J,;efendant in the earlier proceeding referred. to in thes tipu-

=~ationJ had been operating a truck, a pickup truck, whicn liR'.3

owr;ed by his father, Charles Martin. This situatio.n.invblvc-:i
21 a tragic occurrence on October 16, 1970. At that time, the
22

23
24

25

young man, Hichard Martin, who was then age twenty and under
the law at tbat time an infant, I believe he was younger than
that, but in any event he was atl infant w1der the la'f{sthat
existed at that time, had gone to a football game here in Bath

SHENANDOAH REPORTING SERVICE
A DIVISION OF S.I.A., INC.

P.O. BOX 2435
STAUNTON. VIRGINIA

-147..



1

2 father'~; ntl;:le Etnd, unfortunatel:y, .:;orD.ethinghar,paned. '.2.(Le

3 l.Jrake of the trucK was left oft' in~tead of be ing on, and

4

5

the trud: was 8.lJowed to roll down a tdll, and :3truck a nUlll-

ocr 01" people, including a number of children, killed 8everal

6 and injured some badly. It was a very bad catastrophe, for
7 Bath County or any other county. It turned out tL.at the

8 truck, titled in his father's name, wau insured by ~~ryland

9 Casual tJ'. Karyland Casualty had f'ift;/ thousand dollaH; limi tr.{ry.

10

11

12

13

14

15
16
17

18

19

20

karyland Casualty apparently, and I Im just assuming ~his fro:,

the recor,d tllat tIle Court carl read, decided th£.1.t beC&lUSe 0.['

the extensive injuries involved, all of its polic.y lir!1i ts

would be paid and, through its counsel frorn~taunton, il'lsti-

tuted proceedings in this Court, pa;ying fift;y thousand do1J_Ci.n:;

into. Court, in effect, and in the process lViaryland CLl.f3ualt>y

fook a release by virtue of an order which is included in

my Answer, part of Nationwide's Answer in the instant caGe.

'l'he order recites that the payment by Maryland Casualty of ttP.
rift;)' thouscmd dollars coverage under its policy released it

of all duties and obligations under the policy of insurance

21 with respect to Richard A. Martin. And the Court ~ill under-

22

23
stand that since Richard A. Martin ViaS operatinc the truck

titled in the father's name and with the fatner's permission,
24 he became :-m inBured under the hlaryland Casualty policy. /~.ndJ

25 as such, Maryland Casualty hud some obligations to Richard A.
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2

3

4

5

6

7

8

9

10

IYiartin 0.:3 the insured. In paying the fifty thou~]ant1 j.oJ.lar;,::. f

L~arylandCasual ty) under the language. of the order, obtained
a release of all duties and obligations under this policy
toward Richard Martin, including any duty to defend in any
proceedings brought against him. Maryland Casualty further
obtained a release from any obligations to anyone, any claim-
ants or plaintiffs who were in:it.who were made parties in the
Maryland Casualty case. And in that case, all of the clai:~-
ants, that is the persons who had been injured or tile estate~~

of the deceased, were named as parties. Hichard l'iIartinwas
11 also named as a party. It provided in the order that rlichard
12

13

14

15

Martin would be released from all liability for claims for
injuries,and damages by any other parties to that proceeding,
which would, of course, include the .Plaintiff in the instant
case. The Plaintiff in the instant case was a party to that

16 proceeding. It released him, or sought to release Hichard
17

18

19

20

21

Martin, of all claims in, and I am quoting now, "in excess of
any other liability insurance coverage that might be available
to him." Apparently, the effort there was to release Richard
l'ilartinof any liability, but not to release any other coverage,
insurance coverage, available, including my clients, Nation-

22 wide, if it should become available. Now, after this order
23
24

25

was entered, judgment was entered against Richard Martin ill
the amount of twenty-five thousand five hundred dollars. And
that is the effort in this case, to secure judt,1"JTlent enforcement
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1 against Iiatiollwid.e of that judgmeuL. Nationwicie had a polic:'y,
2 had issued a policy, to a 1963 Volkswagen vehicle which Hichard
3 Martin had bought. I am referring to the young man now who
4

5

had been the driver of the truck. l1ichard Martin bought a
1963 Volkswagen in June of 1970, on June 29. And bear in

6 mind that the accident happened in October, so this is some
7 six months, five or six months prior to the accident. Unfor-
8 tunately for [{icnard, that Volkswagen was not a good buy and
9 it broke down the week after he had it. Ami in the firs t 'Neek-

10

11

end in July of 1970, he hauled the Volkswagen to a friendt aE
individual by the name of Robert h'ioore,who -tinkered \r••ith

12 vehicles. He was not a licensed mechanic, but he took it
13

14
over to see if Robert might be able to put it back together,
trying to restore Humpty-Dumpty, so to speak. There was no

15 time limitation. I think the evidence will indicate that
16 Richard.did not know how long it would take. In any event,
17

18

the Volkswagen was never restored to use and, to this day,
that Game Volkswagen has never been used by ~ichard since

19 July of 1970. In the meanwhile, J.iichardhad to have tra.Yls-
I

20 portation. He had a job. He was living, at the time, on the
21

22

23
24

25

farm of his father, filr.Charles M.artin. 'And he drove the same
pickup truck which was subsequently involved in the accident.
I think the testimony will show to you that this truck was fur-
nished for his regular use by his parents. The parents, I
think, at that time, had three v~hicles. They had a Chevrolet
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1 truck, L'i. j';mtlac dnd a Chevrolet automotJile. ~~nJ. 0:L~, ,(iCf,d.rd

2 was allowed. to use any of them and all of the;n were fll.rnished
3 for his. regular use as he needed. nationwide took the posi tioD
4 that because the truck which was ,involved in the accident
5 had been furnished for his regular use, the coverage under
6 the Nationwide policy, which was intended to cover the Volks-
7 wagen vehicle, did not extend coverage under the eXpreBG pro-
8 visions of the policy, did not extend coverage to the oreration
9 of the truck. To r.efer the point now to the policy • • • 1

10

11

12

realize I am going fast, Judge; I'In trying to put it in :30r;l0'.

kind of chronological order for you, and I'm sure you \i.ill
have some questions. But if you'll just bear with me tl. little

13 bit further. If you will look on the • • • WeI 11 s turt Wl t;-~

14 the policy definition, first, of the insured, on Page 1. You
15 will see a Homan numeral III. Now this talks in terms of t~e
16 insured as being the named insured; and that, of course,
17 would have been Richard Hartin himself. You might want to
18

19

20

21

follow this one, Judge, it's a little bit easier to follow.
You will see on the first page Homan numeral III refers to
the, simply defines insured, and there it is talking about the
insured as being the named insured. And it refers to the named

22 insured while operating the automobile. Now~ if you will turn

and look at the next page, you wi.11 sec under paragraph ~,
24 use of other automobiles. And this extends liability insur-
25 ance coverage to the insured, that is the named insured, when
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2

he if:";usinc otJwr automobileu under certain circum~~tance:.;.
rhe paragraph little "d" under Homan numeral V, which is

3 the second column, Judge, on the right Bide of the page there,
4 if youlll see a little "d", you will note that it says: "This

5 insuring agreement does not apply ••• " and then little "1" in
6 parentheses "to any automobile owned by or furnished for reg-
7 ular use to eithex the named insured or a member of the same
8 household," etc. Nationwide's position was that the truck
9

10

11

12

13

14

15
16

17

18

19

20

21

22

23

which was involved in the accident had been :furnished for the
regular U8e of Richard Martin and, did not , for this rear30n,

become an automobile under the coverage of the policy.
the coverage simply did not extend; the coverage extend.ed ta
the named insured while operating his own automobile, or the
automobile, but it did not extend to the truck owned by his
father because it was furnished for his regular use.

COURT: Because of the exclusion of d-1?

M.il. HOGEnS: Yes, sir. I think the Court will under-
stand the rationale behind that particular proviGion. Obviou:~l;y,
if I had three automobiles, an4 I insured one, it would be
unfair for me, by paying a premium on one, to obtain coverage
on two others that I either owned or were furnished to me for

24 my regular use, just by paying one premium. ~o that's really
25 the basis of the provision as I understand it, to prohibit
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

pf:ople [com obtaining extra coverage for vehicles that have
not been named in the policy, you understand. A~d the other
provision that would be applicable from the viewpoint of the
Plaintiff is also on the same page you are looking at, and
that is under the definition of automobile, which is at the
top left-hand column where it says, "automobile defined."
An automobile there is defined, of course it includes the
described automobile, which would have been tne 1963 Volks-
wagen •. And, in addition, under little "a" 3, it deBcribes or
defines artautomobile as including a temporary substitute
automobile. And as I understand the Plaintiff's position, the
I'laintiff is contending that the truck that was titled in the
father's name, !Vir.Charles1Vlartin, was a temporary substitute
automobile in so far as the son, Richard Martin, was concerned.
And that, I think, is going to be a legal question, Judge,

16 under the facts. Mr. Byrd can straighten me out on his client's
17

18

19

20

21

22

23

24

25

position in that reeard, but that is my understanding. Essen-
tially, Judge, the two principal points that we raise, that
Nationwide raises, is the fact that there was no coverage of
Richard Martin to begin with, simply because of the fact that
nothing under his policy ext~nded coverage to the truck that
was involved in the accident. It's not so much a. matter of
exclusion so much as that the policy simply did not extend
coverage to that truck. It was not an automobile as described
ill the policy. And then the second principal point relied
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6

1 upon by Nationwide is that the release which the Plaintiff in
2 this instant case gave to Martin, that is Richard Martin,
3 Nationwide's insured, in effect released any obligation on th~
4 })art of !'Iationwide, also, that the release of Richard Martin
5 constituted a release of any obligations or contractual respon-

sibility on the part of Nationwide. Nationwide is saying,
7 if1effect, that the action is not against us directly to begin
8 with, we are responsible for his liability. If he is released
9 from liability, we cannot be liable for any excess. And we
10

11

say that when you release him, you release us, and notwith-
standing the purported effort to condition or restrict that

12 release to his own personal rights. Among other things, and
13

14

15
16

17

18

again I think the Court woi11d~,want.,to have some law on this
subject, Nationwide, of course, being a secondary or excess
carrier in this case, would rely upon Maryland Casualty, of
course, to defend in the action brought aga.inst Richard Martin.
Maryland Casualty, of course, having obtained a release of
any obligations under this proceeding, of course did not have

19 any duty to defend Richard Martin. And I think the law is
20

21

22

23
24

rather clear' that, even though the primary carrier is willing
to give up all its coverage, it still has a duty to defend the
insured and the secondary carrier, the excess carrier, has the
right to expect the primary carrier; so, in any event, the
release of Maryland Casualty ,would.have certainly prejudiced

25 the rights of Nationwide in that respect. This is particularly
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1

2

3

4

5

6

7

uigr~i.ricant ill light of the j'[;,.ct that there was llcnding, at,

the time of the proceedings by Maryland Casualty, there was
pendinc: a law action of Armstrong, Administrator, VB. Martin.
That action was filed on October ]0, 1970, shortly after the
accident, but judgment was not rendered in that case until
Uctober 1, 1971, which followed the Nationwide proceedings.
;:0\1'1 there are some other points, Judge, that I will mention

8 briefly for the consideration the Court might care to give
9 them. This involven the Soldiers and ~ailors Civil Relief
10 Act of 1:)40. The citation is contained in the amended [.newer
11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

filed by Nationwide. Nationwide takes the posi ticr:.that a
Jefaul t judt,;ment~;hould not be issued against a serviceman, a
man in military service, except as provided under that statute.
\'!i thout going into detail there, we are contending that that
statute was not complied with. A guardian a.d litem was appointedr

rfir.Solomon was appointed in that case; the record will show
that he never talked to the Defendant. As a matter of fact,
the Defendant was not aware of any judgment being entered
against him until the date of the depositions which are filed

in this case.

COUR(I': Where does the evidence or will the evidence
~,how that he waB, the youngster, in service?

N:.H. ROGEH~: Yes, sir, he • • •
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1

2

3

COU~T: Gut of the country, in the country, or • 0 •

MR. ROGERS: Judge, I think the evidence shows simply
4 that he was in the military service and does not show where.
5 And, quite frankly, I do not know. He is in the Navy and is
6 still in the Navy and is assigned to an aircraft carrier. He
7 operates out of Norfolk and he could have been both in and out
8 of the country, I really just don't know exactly. 'l'herewas
9 another point, also, Judge, tha.t I want to call to your
10 attention. Nationwide also takes the position that the judgment
11

12

13

14

15

16

17

which the Plaintiff seeks to enforce against Nationwide here,
that the judgment rendered against Richard Martin was void
for the reasons cited in the Answer, one of which is that
service was improper. Now, at the time suit was filed in
that case--I'm referring to the law action of Armstrong,
Administrator, vs. RicharclMartin--shortly after the accident,
October )0, 1970, Richard Martin was living at home with his

18 parents in:Bath County. However, service was not effected
19 until almost a year later, on NQvember 4, 1970. And at that
20

21

time, and. I think that at that time the papers were served on
the boy's father, and actually at that time, the record will

22 show he was in the Navy. And we take the position that hL3

23

24

25

residence was not with his father, and that some other method
of service should have been obtained to secure valid judgment.
We would also raise the point--we would want to check the dates,
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1

2

Q'.li te .L'r't:lk'Lyon this, Judge, <lato whether or not it was
proper even to render a judgment more than a year after the

3 papers had been served. There is a rule, as the Court }~lQWS,
4

5

that a judement will not be rendered in proceedings where the
suit papers are filed more than one year, or are served more

6

7

8

than one year after they are filed.
on that, I am a little uncertain if

I want to check the dates

• • •

9

10

11

12

13

14

15
16

17

18

19

20

21

22

23
24

25

COURT: Where process has been outstanding for a year?

MR. ROGERS: Yes, sir.

COURT: Without execution, or words to that effect?

MR. ROGERS: Yes, sir, that's correct. I just want to
check the dates. If I'm correct on the dates that the papers
were filed on October 30, and not served until November 4, 1970,
it would have been more than a year. And I want to preserve
the point, but I would like also to check ~he file on that, on
those papers. And then, finally, Judge, we take the position
that the Plaintiff in this case, this is a chancery case, of
course, and we take the position that the Plaintiff has no
right to ask equi~able relief if his hands are in any way un-
clean. And we point out to the Court that the Plaintiff, having
agreed to release Ri'chard Martin, an infant, in the Maryland
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1

2

3

4

5

6

7

Casualty proceedings, nevertheless proceeded to obtain judgment
against the same man shortly thereafter, shortly after those
proceedingsr and obtained judgment in an amount exceeding the
coverage even afforded by Nationwide. And there has been on
the records, as far as I know, and still exists, an outstanding
judgment against Richard A. Martin in the surn of twenty-five
thousand five hundred dollars, which does in fact exceed the

8 Hationwide coverage of twenty thousand. judge, I think that
9 pretty well exhausts the points in my Answer. I'll be glad
10

11

12

13

14

15

16
17

18

19

20

21

22

23

24

25

to try to answer an;,)'questions that the Court ma~l have.

COURT: All right, Mr. Rogers. Mr. Byrd?

ME. DYHD: Thank you. I~irst, taking it in approxi-
mately the same order that Mr. Hogers has taken, I will first
approach the factual situation concerning whether or not
there is in fact coverage under the Hationwide policy. I
think that the facts and depositions will show that the Defen-
dant, Richard A. I'.1artin,has since he was licensed at age
sixteen had a car furnished for his regular use by his parents.
So, in other words, there was a car furnished for his regular
WW I-llone j and there were also two other automobiles J.n the
fami ly, one a car used l)rimarily b,y the mo ther and a truck used
primarily bJ the father. It is true that ~~ichard, on occasion,
he had the use of these other automobiles, but that their
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1 iT i!:w r.y E'.nd they were furnished for the rec;ular use of, i::J.

2 other words, the car was furnished for the regular use for
3 the mother, the truck for the father; and they maintained a
4 1951 Chevrolet for Richard's regular use. And then, upon his
5 graduation in June of 1970, at Richard's insistence, they
6 traded. iVlr.Martin traded the 1951 Chevrolet for the \Tolks-
7 wagen, the 1963 Volkswagen in question. At this time, of
8 course, the use of the automobiles didn't really change; triere
9 was still an automobile here furnished for Richard's regular

10

11

12

13

14

15
16
17

18

use, in this case the Volkswagen, which he was to use pri-
marilYt the mother to use the car primarily, the father the
pickup truck primarily. And that the depositions will .t'urthpr
show that, as Mr. Rogers pointed out, approximately a week
later,. the engine blew up in the Volkswagen. The car was taken
to one RobertMQore who, as Mr. Rogers said, is not a licensed
mechanic but yet is a free lancer or whatever you want to call
it, a person wh0 does fix automobiles. As it turned out,
looking back in retrospect, the time involved here from July

19 ~ntil October was approximately four months. I think you can
20

21

22

find from the depositions Gilffllr.Martin, Richard Martin , that
when he took the automobile there that he felt like that this
was going to be a temporary a~rartgement and that he wOl~J_d have.

23 his Volkswagen back em the road in a. short time. And. there is
24

25
further testimony by Richard Martin that, if he had ¥..nownthat
it \'1a8going to be more than a temporary time, that he would,
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4

1 in fact, probably have gone out and bought another automobile.
2 So, from that standpoint, this gives you the factual situation
3 as to the use of the particular automobiles. Now, we take the

position that the two insurance agreements here are completely
5 different type coverages. The use of other automobiles, a non-
6 owned automobile in some other policies--anyway, we are talking
7 about the same thing--where you are using a non-owned auto-
.8 mobile, there is an exclusion if that non-owned automobile iu
9 owned by a member of the same household or furnished for his

10 regular use. We are talking now about, we are seeking cGveruge
11

12

13

14

15
16
17

under the first section, which covers the automobile or an
automobile not owned by the named insured while temporarily
used as a substitute for the described automobile when it is
withdrawn from normal use because of its breakdown, repair,
service, and so forth. This, and there is nothing here to
exclud.e the fact that Richard was a member of the same house-
hold, or even that this truck, although we don t t concede thh3

18 fact, that it was furnished for hin regular use. We take the
19 position that it was available, he could use it, but that it

. 20 was not used regularly by him. And, in support of that, Your
21

22

23

24

Honor, I would like to cite two cases, the first of which is
l.ewis VB. Bradley, from the Supreme Court of Wiseons in. 'J'he
site of that .i8 97 Northwest second 408, 411, and 412. In
that cas.e, the Defenda.nt, Raymond Bradley, lived with hif3

25 parents on their farm. He had another job, as in this case,
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1 but he did do some work at home and he lived at horne primarily.
2 In that case, there was a truck, a farm truck, 0hich belonged
3 to, was owned uy the father, and was uBed, although the Defc:n-
4 dant had the permission to use it, he didn't use it as his
5 regular vehicle. He had his own vehicle. On the particular
6 day in question, the parents had gone to church in the family
7 automobile, and the Defendant., Raymon~. Bradley, went up to
8 get in his car and it wouldn't start. And so he took this
9 farm tr~ck. And the Court held in that particular case that
10 where the farm truck of the insured's parents normally Hsell

11 by the insured solely for farm pur}Joses was used by the insured
~ 12.

13

14

15
16
17

18

19

on Sunday afternoon for a pleasure trip, when the insured's
automobile, normally Hsed to go to and from work and for
transportation, for pleasure purposes, would not start, that
the farm truck was a substitute automobile within the clause
of liability policy protecting the insured. While he was
using the substitute automobile, when his car had been with-
drawn from normal use because of its breakdown, an insured
was liable for injuries resultant from the negligence of the

20 insured in driving the truck, and the truck waH not merely
21 an alternate other ,automobile because of the fac't that the J(cY~;

22 to it were available at all times to the insured, and the
23 insur~d had at all times the ri.ght to use the truck. The
24

25
Plaintiff, the insurance company in that case, contended that
the, since the Defendant owned the, the father owned the truck
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1

-
and was a member of the same household, that the truck WeiS not

2 covered becaw3e of this sarne exclusion here about him being a
3 member of the same household. The Court held: after defining
4 what a substitute automobile was, says, "We cannot agree."
5 The two insuring agreements refer to entirely different
6 factual situations. The temporary substitute coverage is
7 expressly limited to include only an automobile ::>ubstitut,pd.
8 for one owned by the insured. And this polic,Y wall ver;;'simila.r
9 to the one in question. The use of other automobiles, or nO::-l~

10

11

12

13

14

15

16

owned automobiles, as it may be, applies to a situation vvhere
the car is not a substituted automobile, and such coverage
is expressly limited to exclude an automobile furnished for
the regular use of the named insured. This case has been
followed in that.particular circuit. Another case, arising
out of a Virginia factual situ.ation was Lumbermen I s i'iutuul
Casualty Company vs. Harleysville I':lutualInsurance Company.

17 This is cited 1.n367 Federal 2nd, 250 at 254. In this case,
18 the United States Court of Appeals for the Fourth Circuit
19 overruled the District Court case decided in 1966. Facts in
20 that case: On September 1, 1959, VVilliam Dalton was the owner
21

22

of a 1954 F'ord and on that same date, Ray Dalton, hi::3son,
owned a 1955 Pord and had no liability insura:tlcepolicy on

23 that automobile. Dalton was unmarried, living at the hone 01'
24 his father in .Pulaski County, Virginia, a very similar factual
25 situation to what we have here. Both worked at the same place.
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

The son and the others generally rode to work with the father
in the father's autornobilefor pay. On the day in question,
the father's car vvould not start, and so he asl-~edthe son to
take his automobile and the father stayed. horne to repair hiD

automobile.

COURT: And tl1at automobile, you say, was uninsured?

The son's?

!ViR. BYRD: The son's automobile was uninsured. Acting
at the, in other words, the son, acting at .the father's request,
carried the passengers. The son was negligent, an accident
occurred, with personal injury. The Court held, overruled
the District Court, that the son's 1955 Ford was a subr:3titutc
automobile with coverage 1m-der the father's liabil.ity policy.
Under these facts, he was driving, the car he was driving
was a temporary substitute under this father's 3tate Farm
liauility policy. This case cited cases in several other Clr-

19 cuits. So the factual situation, Your Honor, that we have
20

21

22

24

25

in this case, quoted in those two decisions, I think, is
very similar to show coverage under this particular section.
And now we get to the issue raised by Mr. Robert Hogersof
if we assume, or assuming that there is liability coverage,
then has the, has Nationwide Mutual been released by virtue
of this order in Case 245? We take the position, Your Honor,
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1

2

3

4

5

6

7

8

9

10

that this h; not the case, that, ill fact, the very opposite.
At the time this order was entered",:,,-andI might add that
rJe.tioYlwidehad notice 'Of a.ll those In'oceeding~; D.na they cLo~v
not to defend the action, they chose not -to be tnere; there
vvasn't arlything that was tried to be done under the table
so no one would have notice-r-but, at the time tl1e order wai3

written up with this very same question, because at the time
we had sent notice of the 245 to Nationwide, but the people,
the parents, the injured did have the need for immediate
funds, Maryland Casualty was willing to pay in the limits of

11 their policy. And so, this order was drafted with thi:s very
12 situation in mind. It was a conditional release. ~-i.ichard
13

14

15

Martin was not released of liability; he was released of
liability in excess of any other possible liability insurance
coverage, exactly what we've got here; at least, actually,

that, assuming coverage and assuming that Nationwide is not
released by virtue of this previous order, then we have the
issue of whether or not the Plaintiff is estopped, by virtue
of the fact that the judgment may be void or because of his

16

17

18

19

20

what we are trying to show in this case. The other area is

21 conduct. And I think that the best way to treat that is t.:) go
22 itc~ by item from Nr. Rogers's Answer. The Defendant claims
23
24

25

that this judgment is null and void for.the following reasons.
We take the position that, even if the judgment is void, that
thf:;rr- i:3 :3ti11 sufficient issue in this case; U})'Jn'ivhichto
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.'-......

1 bar:lc 8, dec:laratOI'J judgment ~)uit, that there is a Juuticiable
2 issue, by v irtue of the fac t that the suit Wf.iU filed in it and
3 a judgment was rendered, that even if it is void, that we still
4 have sufficient issue upon which the Court can determine
5 whether or not there is liabili t;yunder this policy. But we
6 do not concede that it is void. The first issue raised by the
7 IJefendant is that there was no valid service of process.
8 And Mr • .Rogers'pointed out these particular dates. I believe

that he is in error here. The suit was filed •••
10

11 MR. ROG}~RS: Judge, I will stipulate. I don't mean
12 to cut you off, bU.t you are right. I have checked the papers
13 since then, Judge; I indicated I wanted to cneck •
14

15

16

17

COURT: Yes, sir.

MR. ROGERS: ••• and I was wrong about that. The
18 suit papers that involved the judgment which is sought to be
19 enforced here were actually filed on October 30, 1970, and
20 they were served in November, on November 4, 1970. POl' some
21 reason, I had wri tten that November 4, 1971. 1"111'. Byrd iu
22 exactly right, and I was in error.
23

24

25

COURT: All right. That takes care of that point then.
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2

~~. TIYRD: The depositions will show that ~r. Marti~,
ix' fact, c:n tered the service on November 3u, 1S7( I ::ulcl 'r;:~f

3 papers were, of course, served on the fourth. There was no
4 Answer filed in this suit, whether through the error of fuary-
5 land Casualty or whether ••• I don't know. But there was
6 no Answer filed .in this particular case. ~o this would me[m

7

8

9

10

that twenty-one days later, on November 25, five days before
kr. rvlartinentered the service, that the Plaintiff would hav~
been entitled, had he so moved, that he would .havebeen
entitled to some of the judgment, all things, other thinGS

11 remaining settled. Now, it is true that, well, let me d.is-
12 regard that. Then you go to Number Two. This being true
13

14

15

that the service was valid, then Mr. Rogers's second objection,
that the Court had no jurisdiction over Martin's person, is
likewise invalid, because there was proper service had on

and Sailors Civil Relief of 1940, which states in essence

16

17
liovembel'4. The third issue raised is this item of 30ldlers,

18 that, dealing with the default judgment. Now, the section,
19

20
Your Honor, the position we take is that it does provide fOT

certain relief against default judgments, but the section
21 quoted there, 520, doesn't go far enough. If you go on to
22

23
24

25

Section 5204, it doesn't say that the judgment is void$

COURT: 5204, or 524?
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1 hm. BYHD: 5204; it's in the same page there that
2 , '"

.0 J •• 1.t states, ::ww tl.i;., i;3 a paraph:!','],;:',,:,of the
3 3ection, I'm not quoting it verbat1.r:1,it says that if a judg-
4

5

6

7

8

9

10

11

12

13

14

15
16

17

18

ment shall be rendered in any action or proceeding again'3t Q

person in the mili tar;)'serVice, or within ninety da,ys ther€!-
after • • •

HR. HOGEHS: It's thirty days thereafter.

LIR. BYRD: $ •• okay, thirty days, and it appear:.>tllut
such persoll was pre judiced by reason of his mili tarJT service
in making a defense thereto, such judgment may, upon a~)pli-

cation made by such person or his legal representative not
later than ninety days--is that supposed to be thirty al8o?--
not later than ninety day'3 after the termination of suchser-
vice, it may be opened by the Court rendering sane, and such
Defendant or 11is legal representative let in to defend" pro-
vided it is made to appear that the Defendant had a meritorious

19 or legal defense to the action or any part thereof. So, the
20

21

22

posi tion bf the Plaintiff is that this judgment, b~l virtue
of this section, :isnot void, but it is voidable if the Defc::.",-
dant can come in and show that he had a meritorious defense

23 or legal defense to the action. Now, all these things cOllsid-
24 ered, we are dealing now with a declaratory judgment suit. 'de

25 have a voidable judgment, possibly. We have, the Court, at
;
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this time, I feel, has a justiciable issue u.pon which it can
2 render judgment in the particular case at ha.nd. The Defendant

7

3 has not shown that he had a meritorious defense or legal
4 defense. So that then, Your Honor, is our answer to that.
5 I think that is all. I think that covers everjrthing.
6

NIn. HOGEH::;: If Your Honor please, I am not really
8 prepared at this time to cite to the Court particular cases.
9 I would like to, if the Court would allow me, submit a ~emor-

10 andum dealing with sorne o.f the aspects which have been
11 raised by opposing counsel. I would point out that the
12

13

14

cases which have been cited involve situations in wbich prob-
ably there were coverages under temporary substitute auto-
mobiles in the sense that there was a temporary breakdown of

15 an automobile. Vie take the position in this case that t~'1i ,-.
.1 .•••••. ;:.)

16 Volkswagen had been out of commission for so long that you've
17

19

20

21

22

2:3
2-1

25

got to draw the line somewhere as to how long a car can be out
of commission before J'ou can get into atemporar;y substitute
situation.

COURT: Let me ask a question in that connectioll. ViII
the deposition of this youngster show what his intention WRG,

llH5 helief Wt"l.S, or words to that erfect J ahout thf~ proc;no:3i::;

SHENANDOAH RE:PORTING SERVICE
A DIViSiON OF S.hA., INC.

P.O. BOX 2435
STAUNTON. VIRGINIA

.168-



Ml. ijOGERS: I think so, Judge.

2

3 TaR. BYRD: We both went into that very extensively,
4 Your Honor.

5

6 MR. ROGERS: His testimony is goi!1g to indica.te thn t
7 he thought that it would be just a temporary matter.

8

9 COURT: In other words, there is evidence there fro!";'!
10 which I can make a deter.fuination?
11

12 lVl.E.. HOG ERS : Yes, sir, I think so, Judge. I think
13 that evidence can be argued, l)ut I think there is sufficient
14 testimony for your purposes there. There is some law, and J.1'

15 the Cour:t;will allow me to submit a memorandum, I would like
16 to call the Court's attention to some cases in which the
17 Court has put a reasonable limi tationon the amount of timr-!;
18 normally the breakdown you are talking about is the situa.tioD
19 where if my car breaks down and I take it to the enrage, it:
20 might be three or four days, or some sort of limi tation. I~1

21 the instance here, the father and the son, it has been cited
22 to you, I think the car was just out of commission for a day
23 or two. And that is principally our point, it is a question
M of time. The deposition will be sufficient, I believe, for
25 the .court to make a determination in that regard. en the othc->!"
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1 pointu; ci.gain, Judget I think it might be well if I 80VGr

2

3

4

5

t:lOse in a memorandwn without taking the Court's time.
the default judgment business, we take thc position that
under the Soldiers and Sailors Civil Helief Act, the law is
rather clear that no default judgment shall be entered period

6 in the event of a person in military service, except as ~ro-
7 vided under this statute. And we say that those conditions
8 have not been complied with. The paragraph that was read to

9

10

11

12

13

14

15
16

17

18

19

20

21

22

23
24

25

you by Mr •.}jyrd, we say would apply to any judgment, whether
it was default or otherwise, that where a young man in the
military service felt that he had been aggrieved by a jude:;rnen"t,
whether it be default or otherwise, would have the right to
apply to have it vacated under 0ertain condit:i,.ol1S.The other
matters, Judge, I really think we can cover better in the

memorandum. I will point out, and I apologize for my error

with respect to the matter of service, where I got confused

was that the suit papers were filed in October of 1970, .and

they were in fact served within four or five days after tlla t ,

but judgment was not entered until approximately a year later.

COURT: How much time, Mr. Hogers,doyou want to 3ub-

mit a memorandum? Time is not of an eSsence as far as I'm

concerned.

Fill.ROGERS: Judge; that's always a dangerous c.lue;3tion
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1 as Your honor knows to ask a lawyer, but as much time as the
2 Court would give me. I realize IiII'. ByI'd would like to lU;tve
3

4

5

6

7

8

some kind of approximate •••

COUHT: I will put the question to ~.ir.BJrrd.

1\:lR.HOGEHS: I would prefer you do that, and Ie t 11il':1

carry the ball.
9

10

11
there,

12

13

14

11m. 13YIlD: Your Honor, this matter has been pendirrg

as you can see, for, it will be three ;years in l~ovember.

CGU~~: Je will gi~e Mr. aog~rs a specific time, w~

15

16

17

18

19

2p
21

22

23

24

25

then give you time, of course, to file a reply. Twenty-one

days, hII'. Rogers, three weeks?

~ill. ROGERS: All right, sir.

COURT: A similar period, Mr. Byrd? Or less, of courso,

if you desire less time.

~m. BYRD: rrhat ~s fine, I think three weeks • • •

COURT: Three weeks and three weeks, all right.
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1

2

3

4

5

6

7

8

Will. ROGER0: Judge, I don't know that I would need
it, but would it be inappropriate, since I am filing first,
to allow me to have ten days after l'!lr.Byrd, if I see fit to

respond?

COURT: That would be perfectly all right.

1\'L'q. ROGE:{0:. I hope that, in light of his fine presen-
9 tation here, I doubt that it is going to be necessary; but

10

11

if the Court could • • •

12 COURT: Suppose you gentlemen do this, with the Clerk's
13 permission, before I receive, or before the time has passed
14 to receive the memoranda, I will take these files with me and
15 if you will mail your memoranda to me at the Court House in
16 Fairfax, and then, of course, I will decide it and let you
17 know by letter. If you will just address it to me at Fairfax
18 County Court House, 4000 Chain Bridg(~ Road, F'airfax, Virginia,
19 22020, I believe that's it.
20

21

22

23

MR. BYRD: Your Honor, this bit about the ten days.
I am the Plaintiff; the Plaintiff usually gets the last say . . .

24

25

I':lH. ROGEHS: Suppose you submit your memorandum first..
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2

3
4

5

6

7

8

9

10

11

12

13

14

15
16
17

18

19

20

21
22

23
24

25

no, I wouJ d ratIJer do it the way \'ve hr1Ve it.
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VIRGINIA, .
IN THE CIRCUIT COURT OF BATH COUNTY

WALTER ENNIS ARMSTRONG,
Administrator of the
Estate of Sari Lane
Armstrong, Deceased

COMPLAINANT
V.
NATIONWIDE MUTUAL INSURANCE
COMPANY

DEFENDANT

)
)
)
)
)
)
)
)
)
)
)
)
)
)

FINAL DECREE
CASE NO. 93

THIS CAUSE came on to be heard upon the papers
filed herein, including the pleadings, exhibits and dep-
ositions as stipulated by the parties, and including
papers filed in companion proceedings which are described
in the Stipulation of the parties.

And the Court having carefully considered the
same, and having also carefully considered oral argument
and written briefs of counsel, and being of the opinion
that defendant, Nationwide Insurance Company is not lia-
ble to the Complairiant.for the reasons stated in the
Court's lett.r of July 25, 1973, a copy of which is hereby
made a part of the record, it is so ADJUDGED, ORDERED and
DECREED, and it is further ORDERED that this cause be,

-174-



and the same hereby is, dismissed.
The Clerk will furnish certified copies hereof to counsel
for the parties.

Enter this 29th day of August,
1973.

ISl 6rthur W. Sinclair .
Arthur W. Sinclaii-, Judge Designate

Seen: and respectfully except to the Courts ruling

Gsl Duncan M. B~d Jr.ounsel for Com~a!nant

Gsl Robert J. Rogers
ounsel for Defendant

Chancery Order Book 12
Page 74

A Copy--Teste:

lsI W. Claude Dodson
Clerk
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VIRGINIA,
IN THE CIRCUIT COURT OF' BATH COUNTY

WALTER ENNIS ARMSTRONG,
Administrator of the Estate
of Shari Lane Armstrong, deceased

Complaina.nt
v.
NATIONWIDE MUTUAL INSURANCE
COMPANY

Defendant

)
)
)
)
)
)
)
)
)
)
)
)
)

NOTICE OF APPEAL
AND

ASSIGNMENT OF ERROR
CASE NO. 93

TO: W. CLAUDE DODSON, CLERK OF SAID COURT:

The Complainant. WALTER ENNIS ARMSTRONG, Admin-
istrator of the Estate of Shari Lane Armstrong: hereby
gives notice pursuant to Rule 5:6 of the Rules of the
Supreme Court of Virginia of his appeal from that certain
order entered in the above styled case on August 29, 1973,
of record in the Clerk's Office of this Court in Chancery
Order Book 12, Page 74 in which the Court dismissed the
Complainant's motion for Declaratory Judgment.

The f'ollowing are the errors assigned:
1. That the Court err~d ~nruling that under

the facts of this case the 1955 Chevrolet pick up truck
used to replace the insured's (Rioha:rd A. Ma.rtin) 1963
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vona •• gon was not a "temporary substitute automobile"
under the provisions of the Nationwide Policy which is
the subject of this suit.

2. That the Court erred in ruling that the
order entered by this Court on October 1, 1971 in Law
Case No. 267 and duly of reoord in Law Order Book 13,
Page 294 effeeted the release of Nationwide as to lia-
bility coverage which is the subject of this suit.

Respectfully,

WALTER ENNIS ARMSTRONG,
Administrator of theE.tate
of Shari Lane Armstrong

BY •. DUNCAN M. BYRD,. JR.Of Counsel

DUNCANM. BYRD, JR.

Duncan M. Byrd, Jr.
Box 726
Hot Springs, Virginia 24445
Counsel for Complainant

CERTIFICATE
I, Duncan M. Byrd, Jr., of counsel for Complain-

ant, Walter Ennis Armstrong, Administrator of the Estate of
Shari Lane Armstrong, oertify that I mailed a true copy of
the foregoing Memorandum of Complainant to Robert J. Rogers,
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of Wood., Rogers, Muse, Walker & Thornton, 105 Franklin
Road, S. W., Roanoke, Virginia 24404, counsel for Defen-
dant,. this 28 day of September, 1973.

DUNCAN M. BYRD, .JR •



VIRGINIA,
IN THE CIRCUIT COURT OF BATH COUNTY

WALTER ENNIS ARMSTRONG,
Administrator of the Estate of
Shari Lane Armstrong, deceased

Complainant
v.
NATIONWIDE MUTUAL INSURANCE
COMPANY,

Defendant

)
)
)
)
)
)
)
)
)
)
)
)
)

NOTICE MAKING
TRANSCRIPT PART
OF RECORD

TO: w. CLAUDE OODSON, CLERK OF SAID COURT:

The Complainant, WALTER ENNIS ARMSTRONG, Admin-
istrator of the estate of Shari Lane Armstrong hereby
gives notice pursuant to Rule 5:9 (b) of the Rule of the
Supreme Court of Virginia that a.transcript of hearing
on a motion for declaration judgment, held at Warm Springs,
Virginia, on March 27, 1973, before the Honorable Arthur
W. Sinclair in the above styled case Is hereby made a part
of the record of this action. Said transoriptwas prepared
by GAIL M. HOG of SHENANDOAH REPORT SERVICE and filed with
the Clerk of the Circuit Court of Bath County, Virginia
on July 27, 1973.
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Respectfully,

WALTER ENNIS ARMSTRONG,
Adininl.str.tor of the Estate
of Shari Lane Armstrong

BY: D. M. BYRD, JR.
OF COUNSEL

DUNCANM. BYRD, JR.
Duncan M. Byrd, Jr.
Box 726
Hot Sp~ings, Virginia a4445
Counsel for Complainant, .

CERTIFICATE

I, Duncan M. Byrd, Jr., of counsel for Com-
plalnant, Walter Ennis Armstrong, Administ~ator of the
Estate of Shari Lane Armstrong, certify that I mailed
a true copy of the foregoing Memorandum of Complainant
to Robert J. Rogers of Woods, Rogers, Muse, Walker &
Thornton, 105 Franklin Road, S. W., ROanoke, Virginia,
24404, coUnsel of record for Defendant, this 25 day of
October, 1973.

DUNCAN M. BYRD, JR.
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CERTIFICATE UNDER RULE 5:49

I, Duncan M. Byrd, Jr" of counsel for plaintiff,
Walter Ennis Armstrong, Administrator of the Estate of
Shari Lane Armstrong, certify that I filed Twenty-five
copies of this Appendix To Brief this 26th day of April,
1974 in the office of the Clerk of the Supreme Court of
Virginia and that three copies of this Appe~d1x To Brief
were mailed to James F. Johnson of Woods, Rogers, Muse,
Walker & Thornton, 105 Franklin Road, S. W., Roanoke,

,
Virg.1nia, 24404, counsel of record for defendant, this
26th day of April, 1974.
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