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VIRGINIA,
IN THE CIRCUIT COURT OF BATH COUNTY
WALTER ENNIS ARMSTRONG

ADMINISTRATOR OF THE ESTATE COMPLAINANT
OF SHARI LANE ARMSTRONG

VS:

)

; |

;' MOTION FOR
} DECLARATORY JUDGEMENT
) ,

NATIONWIDE INSURANCE, COMPANY DEFENDANT

TO: THE HONORABLE EARL L. ABBOTT, JUDGE OF SAID COURT:

The Plaintiff in his motion for Declaratory Judge-
mént respectfully represents untq'thé Court as follows:

1) That your Plaintiff, WALTER ENNIS ARMSTRONG,
is the duiy qualified and appointed adminisffétor of the
Estate of SHARI LANE ARMSTRONG, deceaséd;

2) That on October 16, 1970 at about the hour
of 8:30 P. M. the Plaintiff's decedent, SHARI LANE ARMSTRONG,
a child of eight years of age, was attending‘a_football
game at Bath County High School, Bath County, Virginia,
when a truck came off the hill overlooking the playing
fleld striking the Plaintiff's decedent causing injuries
which resulted in her death. | o

3) That RICHARD A. MARTIN parked saia truck,
belonging to his father, CHARLES MARTIN, but at that time
under said RICHARD MARTIN'S sole control, appfoximately
three hundred (300) feet above the playing field on a hill



and had attempted to start said truck. Upon the fallure

of said truck to start the said RICHARD A. MARTIN neglig-
ently, carelessly and without regard to the said Plaintiff!s
decedent; left sald truck on the Hill with the emergency
brake off, out of gear and on an incline toward the fisld.
As a result of these negligent actions the Plaintiff's
decedent was struck by said truck causihg ihjuries resul-
ting in her death.

4) That the said truck was insured under auto-
moblle poliey #3-0567337 issued by Maryland Césualty Com=-
pany to CHARLES MARTIN and that RICHARD A. MARTIN was 1n-
sured under an assigned risk automobile policy issued by
ths_Defendgnt Netionwide Insurance, Company{on one 1968
Volkswagon, owned by RICHARD A. MARTIN. |

'5) That by previous order of this Court dated
October 6, 1971 the said Maryland Casualty Company paid
unto the Court the sum of FIFTY THOUSAND DOLLARS ($50,000.00),
which was the limit of the liabiiity, under the aforssaid
policy, and which was distributed to the Plaintiff and cher
parties Plaintiff's as compensation for 1njuries‘and/or
death resulting from the aforesaid negligence of RICHARD
A. MARTIN. . |

It was further ordered that by virtue of sald

payment the said Maryland Casuaity Company was relieved



of all duties, liabllities and obligations under the afore-
said policy #3-0567337. |

6) That the plaintiff's share of the aforesald
proceeds was FIVE THOUSAND FIVE HUNDRED THIRTY;TWO AND
36/100 DOLLARS ($5,532.36). |

| 7) That by order of this Court dated November

6, 1971 the Plaintiff was granted summary judgement against
RICHARD A. MARTIN in thé amount of TWENTY-FIVE THOUSAND
FIVE HUNDRED DOLLARS ($25,500,00) as fair and just solace
fpr-the damages/death resulting from the afbresaid neglig-
ence of RICHARD A. MARTIN. |

_8) That the Defendant has denied any obligations
and/or 1iability under the aforesaid autbmobile 11abi1i£y
policy issued to RICHARD A. MARTIN. ‘

IN CONSIDERATION WHEREOF the Plaintiff respecte
fully prays that the Court adjudicate as follows:

1) That the Defendant Nationwide‘Insurance,
Company is obligated under the aforesaid assigned risk
automobile 1liability policy issued to RICHARD A. MARTIN
and in effect on October 16, 1976,.£o pay damages result-
ing from the negligence of RICHARP A. MARTIN as set forth
in paragraph two (2) and three (3) of this‘motion.

2) That the Defendant Nétionwide‘lnéurance,

Company is obligated tb pay unto the'Plaintiff, within



the limits of liability of the aforesaid policy, the excess

over and above TWENTY-FIVE THOUSAND FIVE HUNDRED DOLLARS

L5532 .36]

($25,500.00) recovered against RICHARD A. MARTIN.

/s/ Duncan M. Byrd, Jr.

Duncan M. Byrd, Jr.
Box 726

Hot Springs, Virginia
Counsel for Plaintiff

Respectfully submitted
WALTER ENNIS ARMSTRONG,

ADMINISTRATOR OF THE ESTATE
OF SHARI LANE ARMSTRONG

BY (sz Duncan M. Byrd, Jr.
UNSEL ,




VIRGINIA,
- IN'THE CIRCUIT COURT OF BATH COUNTY

WALTER ENNIS ARMSTRONG,
Administrator of the Estate of
Shari Lane Armstrong,

Complainant MOTION TO QUASH PROCESS

Ve

NATIONWIDE INSURANCE,
COMPANY
Defandant

Nt Sl Nl ittt st “aet il st Sl sl gt st

Comes now the Defendant, Nationwide Mutual
Insurance Coﬁpany, by counsel, and moves the Court to
quash'process servéd herein upon the following grounds:

‘1) Process herein was soughtvto be served upon
this defeﬁdant, a forelign corpqratioﬁ, by sefving this
defendant's agent in Hot Springs, firginia, Elmer H. Hurt.

2) The defendant is a fofeign corporation, with
its home éfficé in Columbus, Ohio.' Defehdhnt is.qualified
to do business in Virginia, and hagrg regiatered agent
whose name and address are David R. Smyth, 5401 Fort Ave-
nue, Lynchburg, Virginia 24505. o

3) Service of process on this defendant should
be accomplished as required by Section 8-60 of the Code of
Virginila, nameiy, by serving such ﬁrocess upon this defen-

dant's registéred agent, the said David R, Smyth, or by



service of such process upon the Clerk of the State Cor-

poration Commission.

WHEREFORE, the process herein having been improp-
erly'servéd upon this defendant's local agent, Elmer H.

Hurt, the same should be quashed and this proceseding dis-

mlssed.
Respectfully,

NATIONWIDE MUTUAL INSURANCE COMPANY

BY /s/ Robert J. RoEers :
Of COUNGE]

-6“



Woods, Rogers, Muse, Walker & Thornton
105 Franklin Road, S. W, :
Roanoke, Virginia

Coungel for Defendant

STATE OF VIRGINIA )
| ) To-wit:

CITY OF ROANOKE ) :

This day personally appéared the'undersigned
Notary Public in and for the City and State #foresaid,
Robert J. Rogers, who first being duly sworn deposes and
says that.he 1s & member of the law firm of Woods, Rogers,
Muse, Walker & Thornton, 105 Frankliﬁ Road, S. W., Roanoke,
Virginia, attorneys for Nationwide Mutual Insﬁrance Com=
pany, and'as such 1s duly authorized to make'this affide-
vit; that the matters and things stated in the foregoing
-motion tb quaéh process are true and correctrtdvhis best
knowledge,.information and belief. - ‘

/s{ Robert J. Rogers
Subscribed and siorn'to befOre_me_this 21st

day of February, 1972. '

/s/ Barbars B. Threatt
Notary Public

My Commission Expires:
~ Qotober 10, 1972




CERTIFICATE

‘I, Robert J. Rogers, bf counsel for defendant
Nationwide Mutual Insurance Company certify that I served
the foregoing motion to quash process upon thé plaintiff
by mailing a true copy thereof to his attorney, Duncan
M. Byrd, Jr., Bbx 726, Hot Springs, Virginia, this 2l1st
day of February, 1972, |

/s/ Robert J. Rogers

Filed in the Clerk's Office
of Bath Circuit Court February
22, 1972

/s/ W, Claude Dodson, Clerk

-8-



VIRGINIA,
IN THE CIRCUIT COURT OF BATH COUNTY

WALTER ENNIS ARMSTRONG,
Administrator of the Estate

of Shari Lane Armstrong,
‘ ANSWER OF

Complainant .
: NATIONWIDE MUTUAL

Ve
: INSURANCE COMPANY
NATIONWIDE INSURANCE COMPANY, _ :

Defendant

Comes now defendent, Nationwide Mutual Insurance
Company, by counsel, and in answer to the'Subpoena and
Complaint filed‘against it, says as follows§

 1)i Defendant admits that plaintiff's decedent.
Shari’Lane Armstrong, died as a result of injuries sus-
tained when struck by a truck when she was,atténding a
football game in Bath County, Virginia, |

2) Defendant further:adﬁits that said decedent,
Shari Lane Armstrong, was struck by‘a truck titled in the
name of Charles Martin, and which had been operated by
Richard A.‘Nartin, and which defendant further states was
either owned by or furnished for the regular use of the
said Richard A. Martin. o _ .

3) ~Defendant further admits that tﬁe said Richard

A. Martin was at the time of the said accident an insured



‘under a policy of 1iability insurance 1s§udd by it, but
defendant further states that said polic§ covered a 1963
Volkswagon vehicle, and the coverage thereunder did not
apply or extend to any liability on the part of the said
Richard A, Martin on account of the death of the saild
Shari{Lane Armstrong. |
4) Defendant further admits that 1t has and

continues to deny any obligations and/or liability under
the aforesaid policy of insurance issued by if to the said
Richard A. Martin. |

' 5) Defendant is not advised as to the truth
of the allegations of the Complaint, being uninformed
as fo whether the facts alleged do or do hot exist.

Respectfully,
NATIONWIDE HUTUAL_INSURANCE COMPANY

Y {sz Robert J. RoEera :

Woods, Rogers, Muse, Walker & Thornton
105 Franklin Road, S. W.
Roanoke, Virginia

Counsel for Nat1onw1do Mutual Insurance Co,

CERTIFICATE

I, Robert J. Rogers, of counsel for defendant

Nationwide Mutual Insurance Company, certify that I mailed

=10~



a true copy of the foregoing pleéding to Duncan M. Byrd,
Jr., Box 726, Hot Springs, Virginia, attorneonf record -
for Plaintiff, this 28th day of April, 1972.

/s/ Robert J. Rogers

Filed in the Clerk's Office of Bath -
County Circuit Court April 29, 1972
/s/ W, Claude Dodson, Clerk

-11-



VIRGINTIA:

- IN THE CIRCUIT COURT ‘_

OF BATH COUNTY

WALTER FNNIS ARMSTRONG |
Administrator of the Estate of
Shari Lane ‘rmstrong :

*s e

* oe

Plaintiff
——vge=

NATIONWIDE INSURANCE COMPANY

®® v 42 a» &

Defendant

TS Mm A e S A R A W T T e ek G am e

DECEMBER 28, 1972

DEPOSITIONS OF:

RICHARD ARRINGTON MARTIN

CHARLES ARRINGTON MARTIN

NOTARY PUBLIC - ROBERT D. YOUNG

MEMBER GENERAL COURT REPORTERS :
NATIONAL SHORTHAND : TELEPHONE
REPORTERS ASSOCIATION P. O. Box 2067 366-2892
VIRGINIA SHORTHAND

REPORTERS ASSOCIATION ROANOKE, VIRGINIA 24009 AREA CoDE 703
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APPEARANCES:
DUNCAN M. BYRD, ESQ., Warm Springs, Virginia
Cognsei for Plaintiff
~ WOODS, ROGERS, MUSE, WALKER & THORNTON, ESQS.
Roanoke,171rginia~
ROBERT J. ROGERS, ESQ.
Counsel for Defendants
ALSO PRESENT:
MR. E. S. SOLOMON
INDEX
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EXHIBITS

NUMBER

One

- Deposition of Richard Arrington Martin

DESCRIPTION

Bill of Sale
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The devnositions of Richsrd Aprington Martin ang

Charles Arrington Martin are taken by consent at Warm Springg

Virginia on this the 28th day of December, 1972 in the oreserce

of Duhcan M. Byrd, Attorney for the Plaintiff and Robert J
Rogefé; Attorney for the Defendant.

All formalities as to caption, certificate and
transhission are.walved; it i1s agreed that Robert D. Young,
Notary Public 1in and for the State of Virginia, at Large, ma;
take sald depositions in machine shorthand, transcribe the
game to tybewrlting, and sigﬁ“thg names of the witnesses
hereto.

| MR. ROGERS: It is stipulated by aﬁdvbetween
the partieg that these deposlitions are being taken
without notice by agreement of céunsel, notice'being
waived; that they are being taken for such purpbaes
as are permitted under the Rules-of.the Supremé Court
of Virginla; that all obgecciona ei¢ept4as to the

form of the questlon are reserved.

RICHARD ARRINGTON MARTIN
having first been duly sworn to tell the truth, the whole

truth, and nothing but the truth, was examined and testiflicd

as follows:

ROBERT D. YOUNG .
_1 STENOGRAPH REPORTER - . (RIS
5"‘ ROANOKE, VIRGINIA 24012
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Martin - Direct

1970?

BY MR. ROGERS:

Q

A

DIRECT EXAMINATION

Will you state your name?

Richard Arrington Martih;'

What 1s your age, Richard?

Twenty. |

W11l you tell me your birth date?
August 25, 52, - |

Will you tell us where you now reside?
Mountain Grove, Virginia,

Mountain Grove?

Yes.

And 18 that at the home of'your'parents?
Yes.

Whac_is your father's nameé,

Charles f“rrington Martin.

Richard, what lf’any is yodr.current occupation-
In the Navy." |

United States Navy? -

Yes..

When did you Joinjthe Uniéed States Navy?
November 30, 1§70.

Have you been 1in the Navy since November 30,

ROBERT D. YOUNG
-] STENOGRAPH REPORTER
ROANOKE., VIRGINIA 24012
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Martin - Direct

A Yes.

Q Where are you now etationed or éssignéd to dut]

A | ﬁorfolk, Virginia.

Q Now, I meant to ask you, are ‘you married or
single?

A Single.

Q Did you formerly own a 1963 Volkswagen vehilcle|
Richard? )

A Yes.

MR. ROGERS: I will ask you to mark this ag

as an Exhibit.

(Thereupon the Court Reporter marked the docu-

¥

ment, belng a billl of sa1e concerning the 1963 Volks
wagen, as Exhiblt Number One.)

BY MR. ROGERS:

- Q Richard, I am going to hand you Exhibit Number
One and ask you if that 1s a bill of sale concerning the

aforemehtioned vehicle?

fA: Yea, sir.
é The‘Volkswagen vehicle?
A Yes, sir..
| Q' And does that Indicate that you bought this

Volkswagen vehicle from Covington Motor COmpany on June 29,

19707

ROBERT D. YOUNG
-17 STENOGRAPH REPORTER
“ ROANOKE, VIRGINIA 24012 ] . ’ il
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Martin - Direct

A Yes, sir.
o] Now, d1d the vehicle operate properly for you

following the date that you purchased 1it?

A Yes, sir.
Q - How long did 1t operatevproperly for you?
A Approximately 8 week. |
vQ About a week?
A Yesﬁ
.Q What'happened at that time?
r Well, the motor blew up.
Q The motor in ;he L bléw up?
A »A Yes, sir.
_Q i meant to ask ‘you, pribf to.the time that the

motor blew up, d1d you arrange for Natlonwide Insurance Com'
pany to transfer your insurance to the 1963 Volkswagen ve-
hicle? | -

A Yes, sir..

.Q Now,‘after the motor bleﬁ up, were you éble

to operate the vehicle?

A No.
Q Were you ever ablé to operate the VW aftef tha
A No. -
Q What did you do with the VW after the motor
| blew up? | - | | P

ROBERT D. YOUNG

"'18 ' STENOGRAPH REPORTER,
ROANOKE, VIRGINIA 24012
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Martin}- Direct

A

to see if he could fi1x 1it.

qQ
A

A

Q

Robert Moore's?

A

Q

on June 29, 1970, I am referring to the Volkswagen vehicle,

and your englne blew up about a week later, would 1t have

Moore’e, you think?

A

Q

 been the first week or so of July that you took 1t to Robert

/

I took it to 2 boy in Covington, Robert Moore

Roberﬁ Moore?

Yes, sir.

Did you leave it at his piace?

Yes. o

How d1d you get 1t there?

I pulled it with a truck.

Is that 8 plekup truck? |

Yes, 8ir. |

And was that your father's plckup truck?
Yes.

Now, do you know how long 1t_stayed'over 8t

About six months.

Now, in terms of time, if you bought the car

Yes.
Something 1n that area?

Yes, sir.

Did it stay over at his place in Covington for

«]9= ROBERT D. YOUNG
STENOGRAPH REPORTER
ROANOKE, VIRGINIA 24012
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Martin - Direct

six months following that date, approximately?

A

Q

Yes.

Now, you, at that time I believe you were liviy

vwith your father?

‘A

Q

" you do?

A

Q

generally get around, transportation wlse,:arter your englnf

Yes.

And you all live on a farm, do you not?
Yes, sir.

And how large was your farm?

About fifteen acres, :

Were you a student at that time or ﬁhat did

I had Just graduated.
You had just gradusted?

Yes.

Were you working at that time?

Yes.

And how did you get in to work and how did yo

blew on your Volkswagen?

A

Q.

more svecifle, that would be the car or truck that belonged

I used either the car or the truck of my dodd

You refer to the car or theAtruck, let's be

to your father?

A

Yes, sir.

. 2 ROBERT D. YOUNG
-20- STENOGRAPH REPORTER
ROANOKE, VIRGINIA 24012
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Martin - Direct

Q Did he keep the truck and car at home?

A Yes, sir.
Q@ And did you live at that home?
A ~ Yes, sir.
Q You were a member of the household?
A Right.
- Q And were you allowed to use the truck, pickup,

was it a pilckup truck?

A Yes, sir.
. Q What kind of blckup truck was 1t?
A A '55 Chevroleﬁ. |
Q | Were you allowed to use the'plckup truck aﬁ ani

time for your purposes, for whatever you needed to do?
| A Yes, sir.
Q And was the pickup truck blaced gt your use,
for your use on a regular basié?
A Yen, slr.

] You were never éble to opefate the Volkswagen

vehicle again after that?

A No, sir.

Q And your transportation;'what:kind of car was
17 | F

A A '65 Chevrolet.

Q And your tranaportation was either the '65

. ROBERT D. YOUNG
"'21.. STENOGRAPH REPORTER
. ROANOKE, VIRGINIA 24012
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Martin - Direct

Chevbolet or the pickup truck?

A Yes, sir.

Q. And d1d you use the pickup truck reguiarly?
A Yes, sir.
Q Now I believe this oickup truck was éhe same

.truck that was subaequently_anolved in an accident which

occurred on October 16, 1970 in Bath County, was 1t not?

A Yes, sir. .
’ |

Q You were using the plekup truck then for your

own purposes, I take 1t, when you went to a football game ?

A Yes, sir.

Q And was your'pse‘of che_vehicle‘aﬁ that time
simillar to previous times when you had'uséd the vehicle for
your own purposes?' |

A Xes, sir.

Q .When the suit papers in a'case'under the style

of Walter Ennis Armstrong, Administratof,df'the Estate_of

Shari Lane Armstrong Versus Richard A. Martin indicating ths{]

thege papers were filed on October 30, 1970, this being a

sult for $75,500 and arising out of the accident of October

1970, I belleve you were living at home with your father at

‘that time, were you not?

A Yes, sir.

Q And this was prilor to the time you went 1nto

. ROBERT D. YOUNG
: -22.. STENOGRAPH REFORTER.
ROANOKE, V'RG’NIA 24012 -




10

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Martin - Direct

~that sult subsequent to the filing of the sult, anything th:

the Navy?
A Yes, sir.
Q I bhink the sult pavers indicate that the pap¢

were actually served on your father but were you aware that

the suit had been filed?

A - Yes, sir. |

0 Now, you joined the Navy November 30, 19707
A Yes, sir. ' |
Q - Were you aware of anything that occurred in

occurred in 1971, were you aware that any order, any judgmer
order was entered against you? o

’A No.

Q Were you aware that an attorney was sppointed

to represent your interests?

.A, No.

'Q D1d any attorney ever discuss thebmatﬁer with
you? | o

A No, sir.

Q‘ | Now, you know Mr. Erwin Solombn, I belleve?

A Yes,'elr._ o |

Q And did Mr. Solomon discuss the accident with

you at any time?

A He asked me a few questions right after the
. ROBERT D. YOUNG '
_23_ STENOGRAPH REPORTER

ROANOKE, VIRGINIA 24012
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Martin -~ Direct

aceident.

Q Was this the night of the accldent?

A Yes, sir. |

Q And the accident occurred at approximateiy what
Cime?
| | A Between 8:00 and 9:00,

o And that wes at the high school, I believe it
was? | |

A Yes, sir.

Q In Bath County?

A Yes, sir.

9 And Mr. Solomon discussed the accident with you

several hours after the accident? =

A Avnroximately right sfter thé accldent,'apbroxs
mately thirty minutes after,

Q Do you know 1n-what capaclity he.was discussing

the accident with you? Did he indicate the nature of his

quegtions? .
A No.
Q Were any type of criminal charpes placed agalngf,

you as a result of the accident?
A No.

Q Do you know whether any other suits were filed

agalnst you other than the Armstrong case?

ROBERT D. YOUNG
..24 STENOGRAPH REPORTER
“ ROANOKE, VIRGINIA 24012
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Martin - Direct

A There was two, two oﬁhera.
Q Do you know who filed sults on behalf of them,
who they were and who filed sulits?
A Chestnut and Buzzard..
Q Do you know who represén£e§ those two plaintif
in those cases?
;A Mr. Solomon, I believe.
Q Other than the night of the accident'OCtoberllf
1970, did Mr. Solomon discuss this_mattér with you aﬁ all to
your recollection?
A No.
Qv Did he ever discuss it with you, the lawsuit
brought against you by the Armstrong Estate?
A No, sir.
Q Were you aware that a Judgment wés entered
against you in the ArmaﬁrOng‘cése on November 1, 1971, a
Judgment of $25,0007? | |
A No.
Q liere you awere of that up until today when‘I'
told yoﬁ a few minutes ago?
A - No.

Q Now yodr insurance policy with Natlonwide that

had been issued on the Volkswagen vehicle I belleve was

$15,000 and $30,000 as far as you know, wasn't 1t?

ROBERT D. YOUNG
'25— STENOGRAPH REPORTER
ROANOKE, VIRGINIA 24012
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"~ Martln - Direct

A Yes.

Q And the sult or the judgment of $25,000 pre-

as far as you know under the Natlonwide policy?

A Yes. |

Q Let me a8k you this, Richérd: Were'you}éware
of the insurance on the pickup truck that is ln your father'.
name? Do you konow what comoany had that insurance?

A Maryland Casualty.

bution of the broceeds under the Maryland Casualty.policy?
A  No. U

- Q Sult papers in the case undef the étyle'of-Mar;
land Casualty Company Versus Richard A. Martin an infant and
others were filed, apparently, on October 1,.1971.- Dig aﬁy
attornéy ever dlscuéa thls proceeding with you?

) A No, |

Q Speéifically did Mr. Duncan Byrd dlscuss this
matter, thils litigation with you at 8ll1?
A No, sir.
Q Are you awaré of'what happened ln‘that case or
about the order belng entered or anything or sre you éware of

the detalls of that case?

Q@ And were you aware of any settlement for dlstr]

sumably'would exceed the amount of coverage that was availabll

%9

A No.

ROBERT D. YOUNG

-26‘ STENOORAPQ'-I REPORTER
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Martin - Direct ' 5 .

R Other than the conversation that we have just

had prior to these depositions, have you been aware of the

nature of the present suit which is a case atyled Walter Enn|l

AZN §

rmsbrong Administrator of the Estate of Shari Lane Armstroni
Versus Nationwide Insurance Company? | |
A In what way do ybu mean?
Q Let me repeat the queation: Are you aware of
the nature of this suit: Waiter Armsﬁrbng Versué>Nationwide'

other than what I have Just discussed with you prior to the

depositlon?
A ‘Yes, sir.
- Q I did discuss it with you?
A_ | Yes.
Q But were you advised‘of‘ﬁhla lawsuit prior to

this time or did you know anything about 1t°9

A vWell, @y father had told me.
Q xold you sult papers had been filed?
A Brought against me; yes.
Q Did you know what the case waé’about or any
detaile? | - |
A No.
Q Let me ask you this, Richard: .WIth respect to

any of the three lawgults I have mentloned;.qne being the

Armstrong case againsb you which was for $75 500 which was-

ROBERT D. YOUNG
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filed 1n October, 1970 or the Maryland Casuslty proccedings

filed 1n October of '71 or the Armstrong Estate case agalnsl]

Naciobwide, has anyone ever,sat_down aﬁd explalned any of
these proceedings to you? |

_A No.

Q Where ia yoﬁr Volkswagen.?ehicle, the 1963

Volkswagen that we have begn ta1k1ng about?

A Mountain Grove.

Q Is that et your home?

A Yes, sir.

9 ‘Hes 1t ever been operated 8ince the englne

blew the week after you bought 1t?
A No.

A] May I assume that since thézengine blew you
have pretty well relied unon the use of the pickub truck sun«
the aucomobile when you were at home?

A Yes, sir.

MR. ROGERS: I belleve that is all.

* % 2 28

CROSS EXAMINATION

BY MR, BYRD:

Q . Richard, when did you firat obtain your operatﬁ

—}%eenae——at—what—age: ROBERT D. YOUNG
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your regular use?

A Sigteen.

Q | Since that time, since fight after you first
obtaiped your license, have your parents, I am talkibg now
priqf'tb your puvchasing this Volkswagen, did they furnish

an automoblle for you, I mean did they buy an automobile for

A Yes,

e What wes the first automobile that you had'furw

nished for your use?

A !51 Chevrolet.

Q Now, your father purchased that for your use?
A Yeé. .

-Q Now at that time when he pufchased you the 'Sl

Chevrblét, were there any oi@ef cars in the family atAChat
time? Do you understand?

‘A Just the family cars.

Q How many cars were there in5the family, wag
there a car and a p;ckup truck at that_tihe?

A Yes, sir.

o Q Now what was, waé'the pickup used by your {athf
o Yes, sir. o
Q And was the car used primafiiy by your mother?
.A : Yes, siv. |
Q- So then would you say that the reason fof them
-20- ROBERT D. YOUNG '
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Duréhasing-the '51 Chevrolet for you was because they needed
the.other two cars for their own use?
| A Yes, slr.
Q Okay. Now oanuly of 1970, 1s this when you

purchased che‘Volkswagen, is that right?

A June of '70.
1Q Okay now, at.that time what happened tq the '5i1
Chevrolet? |
A I traded 1t for the Volkswagen.
Q@ ° It was actually 1in yoﬁr father's name?
A Yes, sir.
}Q " So he traded his 'S1 Chevrolet for a 1963 Voliip~-
wagen? - |
A That 1a righc.
Q Was the Volkswagen titlédrin_your name ?
A It wés_in all ﬁhree namea; m& parents and mingl
Q The title was in all three names or did they

just have to sign for you because you wefe“under age?

-e

A No; the title was in my name..

Q So this was with your parent's consent, of
course, when you purchased the Volkswagen?
A Yes,

\ .

Q. Now at the'timé,lduring the summer months be-

tween graduation and the time you euntered militery service, |

ROBERT D. YOUNG
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were you regularly employed anywhere?

A Yes; Hot Springs Company.
Q Now, durlng this perlod of time, did you stay

at home regularly or did you stay somewhere else?

A I stayed at home.

Q In other words you stayed there every night wilt

the exception of visita?
A .Yes.
MR. ROGERS:  You are talking about the summer
Cof 107
MR. BYRD: Right.
BY MR. BYRD:
| Q Now, at the time your Volkewagen broke down,
was the relationship basically the same as it had béen gince

you first got this 1951 Chevrolet as far as use of the auto-

mobiles?

A Yes, sir.
Q Now during thik périod of time when they had

the three cars, did you use, well, did you ever have the

opportunity to use the plckup truck or your mother's car durt

that period of time?
A I had the opvortunity; yes.
Q Did you use it? Did you make use of these

other automobiles very frequently? : ' el

ROBERT D. YOUNG
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A No.

Q On almost all occasions from the time shortly
after you obtained your operator's license when you got the
151 Che?rolet up until the time your Volkswagen broke down,
almost all the use you made of an automobile was éither‘the
151 Chevrolet and later on the Volkswagen?

A Yes, sir. |

‘-Q So it was only on very 16£requent occagions
that you uséd either your father's plékub'or'your mother's
car, is that correct?

':A Yee,

| Q " Now when your Yoikswaggn broke down, you statec

I think I em correct, that you took this to a Robert Morris?

A Robert Moore. "
‘_Q Robert Moore?‘
A .A Yea;" |
o] Is he a mechanié?J '
A Well, he is_not 2 licensed meéhanic‘but he doed
Q He does repsir work?
A Yes.
Q rt the time you toQk the car down to Mr. Moore,

what type of, well, did he give you any type of estimate as

to how long 1t would tske hlim to have the car repaired?

A No; he Just sald he would do it when he conld,
ROBERT D. YOUNG T
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-your Volkswagen?

wheﬁ hé got time,
Q At the time did you have any idea 1t would tekl
8ix months to fix the car? |
A No.
Q Did you think at the time that thig wasg only

going'tb be a temporary arrangeument that'you would be withoul

A Yes, sir.

Q Okay now, is 1t because of this feelihg that
it was a temporary situation that you did not‘go out and purh
chase another car? |

A Yes, sBlr.

Q So what did you do from this point on while
your car was 1n‘fof repairs? How did yob get around?-

A .I used elther the truck or the car, depend;ﬁg

Q Now again was this done with the permisaion of
your parents? |

A Yes.

Q In other words you used the pickﬁp truck and
you used the car while yours was 1n.ror febairé, this was
done with thelr consent? | |

A Yes,'sir.

Q  Was 1t felt by all, was 1t felt by you at that

time that this would only be a temporary arranaement and th»h

ROBERT D. YOUNG -
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you wouid get your Volkswagen béck Shortly7
A Yes. | N
Q Now‘this was really the first occasion that you
had to uze elther your mother's car or youf father's p}ckuﬁ
on a.regular basis since you.had'gotten your driver's licensc
18 that correct?
A State that question again?
Q I paid: 1Is 1t not true then that after your

car was placed in renalr that this was really the first time

slnce you had first gotten the use of the 1951 Chevrolet thaf

you had to use your father's nickup and yonr mother's cer

on a regﬂlar basis, 18 that correct?
A Yes, sir; 1t was.

- Q In other wordé‘thie was the first time that yo!
did.ndt have a car of your oﬁn £hat wae‘furnished for your
regular use by either yourself or your parents? -

A_ Yes, . sir. |

s Now when you were making uéevof this car of

~your mother's, your mother's car and on this particular nigh|

of October 16, was your use of their automobiles, d1d that

entail some sacrifice on their part? By that I mean did that

interfere with their use of these automobiles to some extent

A No,

Q In other words did the sudden change from thre

ROBERT D. YOUNG
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automobiles there, one furnished for your use, one furnishej

for your father's use and one fgrnlshed for_your mother's uf
dild this elimination of one vehlcle, did this create any ty
of hardshlp on your mother and father as far as the use of
his truck ‘and the use of her car?
A No. R \
MR. BYRD: Thank you.
* xR NN
REDIRECT EXAMINATION
BY Mﬁ. ROGERS:
Q Richard, as I underatand i¢, origlnally the 1¢

Chevrolet and subsequently the VW were fuvniahed for your
regular use by your parents?

A Yes, sir.

Q And then after'the motor on the VW blew, then
their.vehicles including the p1ckup truck were furnished fon
your regular use? | |

- A Yes.

Q And then at the time that you took fhe VW to

Moore, he 18 not a licensed mechénlc aé I understand 1t?

A No,

Q And he in not a garage?

_ ROBERT D. YOUNG
-35. STENOGRAPH REPORTER
) ROANOKE, VIRGINIA 24012

b1




10
11
12
13
14
15
16
17
18
19
20
21
| 22
23
24

25

Martin - Redirect

A No.
Q And you had no idea when that vehicle would

come back,lydu thought 1t would not bé'boo long bdt you didn

know?
A No.
Q if I understobd;ypu, he'xndiéated he would wor
on 1t.when he could? |
A Yeé.
Q. | Aﬁd no time limitation was given?
A No.
Q And I take 1t that'whlle 1t appearedto_be tem

orary, as you thought 1initially, by the end of September
you fealized it wasn't so temporary?

A Yes. _

Q | The '51 Chevrolet was.titled in your name or
was 1t or do you recall?

| A - No.
MR. CHARLES MARTI&: In my'ﬁame.

BY M2. ROGERS?

Q Let's get the Record straight. Your father in-

dicates that the '51 Chevrolet was titled in hls name.

Ik

e
i

‘ A Yes.
Q But the VW was titlcd in your name?
A Yes.

ROBERT D. YOUNG
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‘Was furniahed for your regulav use ?

- Q In any event both of them were furnished for
your regulsr use? -

7 A Xés, slr.

] And then when nelther cne was available after

the VW engine blew, then the pickup truck and the other car

A - Yes, sir.
Q What year, model year, was the other car?
A The car? |

- Q " Yes.

'A .;65;

MR. ROGERS: I believe that is all I have.

* e

RECROS3 EXAﬁINATION
BY MR. BYRD:

Q Richard, I want to ask you two questions: Aftqgp
vou ourchased the Volkswagen, dld you take care of the pay-
ments and the maintenance on: that yourself?

VA Yes.

Q Now wé’have asked‘you several questions already

about ﬁhis arrangement when you took the car to Moore's and

you stated earller that you felt that this would be a temwordry

ROBERT D. YOUNG
-37— STENOGRAPH REPORTER
ROANQKE_,-VIRGIN'A 24012



10

11

12
13
14
15
16
7
18
19
20
21
22
23

24

Martin - Recross

sltuatlon that he would have the car revalred, I don't know
what you saild, but you saild you didn't feel like it would be

s1x months. Then Mr. Rogers asked you a question that after

A} 4

it got to be Sépbember that you realized'that 1t wasn't quit
so'temporgry. 'Now just at that polnt, say September, or early
October, Jjust what were your expectatlons as far as getting
your Volkswagen back? Did you feel then that you were golrig
to have 1t back on the road soon?

| MR, ROGERS: Befbre you aﬁawer that question,

well, let's go off the Record.
| ‘(Diecusaidn of f the'Recofd.)vl
THE WITNESS: At that time I d1d.

_MR. BYRD: Okay, that is all.

®. * * ® *

- REDIRECT EXAMINATION
BY MR. ROGERS:
o} Is it fair to say that whiie'you hoped to get
it back soon, before six months, that you realized 1t might
take longer than s81x months? |

A That 1s true.

MR. ROGER3: Thank you, Richard. Richard, wij

you authorize the Court Renorter to sign this deposi&

ROBERT D. YOUNG
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for you?_
THE WITNE33: Yes, sir.

FURTHER THE DEPONENT SAITH NOT.

/ ' // : .
", ,‘,: ,,;7 il
/ L oo o e - 1Y

Witnean

//Jcc/ g

Robert D. Young

* % * 2

CHARLES ARRINGTON MARTIN
having first been duly sworn to tell the truth, the whole
truth, and nothing but the truth, was examined and testifled
as followé§
DIRECT EXAMINATION
BY MR, ROGﬁRS:
Q Let me ask you a. few questiéns? W1ll you state

your name, Mr, Martin?

A Charles Arrinpton Martin.
Q How 014 are you, Mr. Martin?
A Forty-five.
Q, And you are married?
A Ye¢s, sir.
-oY= ROBERT D. YOUNG
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Q And your wife's name?
. 'A Charlotte Martin.

vQ Where do you live?
A Mountaln Grove.
Q | .Islthat in Bath County?
A Yes.

_:Q How large 1is your pfoperﬁy there?

:A About fifteen acres.
Q vI believe your son Richard has Just festifled

and 18 sittlng next to you?
A Yes.
Q A1l right sir, do you recall Richard operating

a 1951 Chevrolet that you helped him or did acquire for him?

A - Yes, sir.
0 And that cer was titled how?
A Well now, he was golung to school and he fallec

a grade and had to go to klleghany High School in the summer
in order to make it up as he didn't want to lose a yesr so

I went down and bought the 'Sl Chevrolet for him.

Q What year was that, do you remember?
va I don't remember what yeﬁr.
AQ Go ahead. ( |
A Anyway I went and bought the car for him and i

BTy

paild 811 the gas bills and everything for him to go back an

_40- ROBERT D. YOUNG
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forth to school to take 1t.

G Aud he used that '51 Chévy to go back and fort|
to school?
‘A Yes; he used it in summer.school, right.
Q 'nd he later acquired a‘Voikswagen, accordiﬁg

to the b1ll of sale, from the Covington Motor Company on

.June 29, 1970. Vere you familiar with his acquiring that?

A Yes, sir.

Q And do you know.how the VW was titled?

A Titled in his nome but we had to slgn‘the note
Q And you and your wifé togéther hed tb 8ign the

note tb:pay for it?
| | A Yea, sir,

Q You have hesrd him testify,.do you have any
recollection about.the vehiclé breaking down, the motor?

A Well, 1t geemed 1lke a'nlce'car when he got
it. He drove ‘1t about a week énd the vélve nopped off and
vient doﬁn through the piston and tore the motor up.

0 Did he later take 1tv5rf-tne°premises to some-
body's place?

Av Yes; he took it dqwn to Robert Moore's., Ie
works at a Texaco Service Station where I deliver 2as to gng
we knew'he.worked ou them. We took 1t Qp there for him to

work on, e
% . ROBERT D. YOUNG : E
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g Did 1t stay 8t Robert Moore's for a long perio
of time?
vA Yes; it did.
Q This was, I take 1it, abouﬁvin the earlj part of

July of 1970 when the VW broke down?

A Yes.

Q It was ahout a week or two qfter'it was béught?
A That 1s right.
Q And up to the time of thevaccident of October

of 1970, was the‘vw vehidle over at Roﬁgrt Moore 's?

A Yes.

Q Now, during the time, durtng the months of Jul;
ahd August and September of 1970,'waa Richard allowed to use
your bickup'truck and was that.fqﬁnished for his begular use

| A Yea. We carry lnaufance}to cover them &ll end

he could use any of them he wanted to.

R And ﬁe used them on a regular basis, elther oni
of them? | o
I Yes, sir.
Q I belleve sult papers 1n the case brought agall

Richard by'the Armstrong Estate in October of 1970 as a resu]
of the accident, sult papers were served,oh-you aslﬂichard's

father, do you remember thot?

W

A R4 e 2 ‘ hree |l

ROBERT D. YOUNG
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days'after that, they brought them over there.
Q Were you aware that Judgment was subsequently

entered a year later in November of 1971 sgainst Richard in

that case?
A No, sir.
Q Until I told you today, had you been aware of

a8 Judgment for $25,000 against Richard?
A - I didn't know nothing about it until you told

us dwhile ago.

& I belleve you had insurance on the plckup truc)

a1d you not?

A Yes; sir.

Q Aund that was with Maryland Casualty Company?
A Yes. _ :

Q - And did you understand or have any knowledge

about'anyfsettlemedt that Maryland Casualty¥made with fhe
people who were 1n§olved in the accident? 

A Well, all I know ia what I heard, they said'
that they paid $50,000 to Judge Abbott to distribute out
among them.

Q Did yo& have any understanding as to what the

paymenﬁ was for by way of releasing anybody?

A No, sir.
Q- Did anybody ever discuss that proceeding with
43= ROBERT ‘-D. YOUNG
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you?
A Wo, sivr.
Q The papers indicate that a sult wes filed or
a pecition was fliled by Maryland Casualty on October 1, 1971

in connectlion with that matter. Did anybody discuss that

with you at all?

A No, sir.

Q I believe Richard was thén in the Navy, was he
not?

A Yes, sir.

MR. ROGERS: I believe that 1s all.

‘%*iiﬂ'****
CROSS EXAMINATION

BY MR. EYRD:

Q .Mr. Martin, back in, well,.I gm not cerﬁain
of the year, but back_when:you first bought the '51 Chevrole
for Richérd's use when he was g§1ng to summer school, at
that time I think Richard already stated that there were
‘already two cars in the family, 18 that correct?

‘A Thatlis correét, but we all used every one of

them.,

Q Now, was the pickup truck, I mean did you use !l

ROBERT D. YOUNG :
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‘had at that time?

primarily the pickup truck?.
A Well, zometimes I would take it to work and
sometimés I would take the car. | |
’0 - Between you and your wife, was the use of the
truck and the car pretty well conétaﬁt, I guesé you would =
In other words, were your needs asvan operator and did your
heeds as an onerator and yogr wife's needs as an opcrator

nretty well £111 to capacity the use of the two cars that y

A Né, sir.
Q "Now at the time that Richérd purchased the

Volkswagen, did he tske up the Dayments.himself'asvfar as t!

'paymehts on the car and the méintenance'and the gasollhe ang

80 on? |
A Of the Volkswagen he d1d, because he was work'
Q Hé‘undertook, at any réte, to take care of th«
malntenahpe of that car and 1ts payments?
A Yes, sir. |
Q Ndw,vafter ﬁichard, when he but his car 1n the
garage,‘ét this time did you Underatana that this would be
a tembofaby arrangehent—that hé was gOing’tb be out of the
use of the car? | |

A Well, we didn't know how long it would bake td

D

ng.

fix 1t. It 18 hard to get parts for 8 Volkswageh.

ROBERT D. YOUNG
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you first got the Chevrolet?

Q Did you have any idea how long it would take?

A No, sir.
Q Did you think it would take as long as six
months? |
A Yes; sir.
Q You thought at that time it wou1d be-that muc i
A Yes, sir, |
Q- At that time Richard had'already graduated fry

‘high achool, had»he not? He had gradﬁated from high s8chool
at thiekpoint, had he not?

A "Yeé, sir.

Q Had his use of an automobile expanded consider
slnce he first started drivldg, when you first got the Chevr
let?

A _Nb, élr.

Q@ He dldn't use tbe car any more than he did when

A About the same;
Q Did he drive back and forﬁh é§ work every day?
A Yes. |

'fQ When the Vofkswagen went'in_the garage and he

started using your pickup and your wife's car, did that in

ably

any way inconvenience you and your wife as far as your use

of the cars?

ROBERT D. YOUNG
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A No, sir; Let me explain to you, I have alway:
kept at least bhreé_vehicles around my house and in running
shape. T have rot three, I have always kept at least threc
arouﬁd there 1n case one breaks down or something I have
always got another one.

MR. BYRD: That 1s all.

% #* %

REDIRECT EXAMINATION
BY MR. ROGERS:

Q You say you have always kept three vehicles

that haVe always been furnished for the regulav use of your

wife and your son, Richard, as well a8 yourself?

A I always kept llcenae and insurance on them.
Q And when you lndicated Mr, Martin, that you
thought i1t could take as long as gix months for the VW to be
repaired I assume as far as you knew that Richard thought
the same thlng?
A Yes; the boy didn't have time to work on it
regular and he had a lot of other work to do around there.
) Q You knew you would get it back honefully when

you could get 1t back and that it mlght take six monthsg .or

longer?

ROBERT D. YOUNG
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| cars around the house. Now, during ‘the time you were maln-

c A Yes.,

MR. ROGERS: Thank you.
% 8w »
RECROSS EXAMINATION

BY MR. BYRD:

~

" Mr. Martin, you stated you alwaya kept three

taining that '51 Chevrolet for Richard and after that when hi

was maintaining the '63 Volkswagen for hihseif, do you mean
to say that yoﬁ had three-o;her ¢arsv1n addition to that one
A That is right.
Q When you had the '51 Chevfp;et, what were the

other three cars?

ﬂA I had a pickup truck and my wife had a '57 Chey

rolet or a Corvair,'one of the two and I had a Packard

ﬂQ And say in October of 1970 in addition to the

1963 Volkswagen, what other automobiles did you have operatlie

at that time?
A Let me think now, I trade so much. We had a
'65 Chevrolet, I know, aud a pickup truck and I believe 1t

was-8, no, 1t was a '51 Chevrolet that I had.

b

G Not the same-'Sl Chevrolet you had before?
A No; this was a truck, we had two truckﬁ**__
’ ROBERT D. YOUNG ,
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Q Both of them operational at that time?
A Yes,
Q And they both had licenses and 1nsuran¢é‘and
80 6n?m
A Yes, sir,

MR. BYRD: Thank you, that 1s all.

MR. ROGERS: Mr. Martin, will you authorize

the Court Reporter to sign the deposition for you?

THE WITNESS: Yes, sir.

FURTHER THE DEPONENT SAITH NOT.

R R R »

’

//L@,zj Y /z%,.,u_

Witness

/y&a@/@ /wa

Robert D. Young /

ROBERT D. YOUNG

STENOGRAPH REPORTER
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’under-my direction; and that the foregoing is a true and

_-.-——-—.—-—..--.-

COMMONWEALTH OF VIRGINIA
CITY OF ROANOKE’
I, Robert D, Young, Notary Public in and for

the State of Virginia, at Large,do hereby certify that the

deposicions of: RICHARD ARRINGTON MARTIN and CHARLE& ARRINGON

'.MARTIN ‘were by me reduced to machlne shorthand in the vureselice

of the witnesses, afterwards transcribed'upon a typewriter

jcorrect transcript of the deoositions 80 given bythem as aforie-

I further certify that these'depositions‘were

taken at the time and place in the foregoing caption specifitd,

and were completed without ad Journment .

I further certify that I am not a relative,

counsel, or attorney for either party, or otherwise Interestcgd

in the outcome of this actloo.

IN WITNESS WHEREOP I have hereunto set my hanc

at Roanoke, Vlrginia, on this the (‘fﬂday Oi§%4x4¢oc6~“7/ la72.
, I

A %C‘f\é&( C,\,(

ROBFRT D. YOUNG
NOTARY PUBLIC

My commission expires August 16, 1975, iﬁﬂ)q'ﬁjﬂmiw‘““

G ".ix it Conrd )

5 o
2 LT J)T /

bl
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AT A CIRCUIT COURT CONTINUED AND HELD IN AND FOR THE
' COUNTY OF BATH AT THE COURTHOUSE THEREOF THIS
DAY OF JANUARY, 1973 |

WALTER ENNIS ARMSTRONG,
Administrator of the Estate
of Shari Lane Armstrong,

» ORDER

Complainant ‘
Ve , CASE N0.93
'NATIONWIDE INSURANCE COMPANY |

Defendant

Nt et st St sl “aitl il "yt gl st “aat® otV

Upon motion fo the defendant, and for good
cause showh;bit is ORDERED that it be, and it hereby
is, permitted to file its Amended.Answer, and.the said
‘Amended Answer is accordihgly ORDERED filed, atcopy
having been previously furnlshed to plaintiff's'counSel.
| | ENTER : o

_EARL L. ABBOTT
— Judge '

We request this order:

Woods, Rogers, Muse, Walker & Thofﬁton

BY ROBERT J. ROGERS ’
Counsel for Defendant

Seen: .
DUNCAN M. BYRD, JR.
Counsel for Plaintiff

Law Order Book 13
Page 404 '
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VIRGINIA,
| IN THE CIRCUIT COURT OF BATH COUNTY

WALTER ENNIS ARMSTRONG,
Administrator of the Estate
of Sharil Lane Armstrong, , ) :
' ANENDED ANSWER OF
Complainant o
NATIONWIDE MUTUAL
Ve o

' . INSURANCE COMPANY
NATIONWIDE INSURANCE COMPANY, ' -

Defendant

Nt Sl st ot sl s et Sats St st il ot

Comes now defendant, Nationwide Mutual Insur-
ance Company, by counsel, and for its Amended Answer to
»the subpoena and complaint filed against it says as follows:

1) Defendant admits that.plaintifffs decedent,
‘Shari Lane Armstrohg,.died~as a result of 1njﬁr1qs sus-
tained whon struck by & truck when she was dﬁﬁqnding 8
football game in Bath County, Virginia.

| :2) Defendant further admits that said decedent,

Shari Lana.Armstrong, was struck7by a truck.titled in the
name of Charies Martin, and which had been Spefatodiby
Richard A. Martin, and which defondant further states was
eithor owned by or furnished for tho regular use of the
sald Richard A. Martin. ’ |

3) Defendant further admits that at the time

of the said accident 1t had issued to the said Richard A.
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Martin on a 1963 Volkswagon vehicle a:y&icj‘of‘iiability
insurance, No. 535-488-025, a‘trué’copy of_wnich is ate
tached hereto as Exhibit A, buﬁ defendant further states
that the Qovérage thereunder did not apply or extend to
‘any liability on the part of the said Richard A. Martin
on account of the death of the said ShariiLane Armstrong.
4) Defendant further sdmits that it has and -

continuen to deny any'obligntions and/or liability under
the aforesaid policy of insurance lssued by 1t to the
said.Richgrd‘A. Martin.

v5)- Defemidant says further that even if the
coverage nnder the aforesaid insurance'policy'iasnod by -
it had been applicable; which defendant expressly denies,
complainant is precluded from maintaining this action
against defendant for the following: _

~(a) The alleged judgment on which this suit
is based, wan and is null and void. Said judgment was
entered in proceedings brought by the preSont piaintiff
against this defendant's insured, Richard 4. Martin, under
the style of Walter Ennis Armétrong, Administratbr of the
Estate of Sharl Lane Armstrong v. Richard A. Martin, Law
No. 245, The papers, true coples of which afe}attached‘
hereto as Exhibit B and are asknd to be read as a part
of this Amended Answer, show that the action wﬁs filed
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on Odtobér 30, 1970; that service of process was attempted
on Noveiber 4, 1970, by delivering the paporé to Mr. Chlries
Martin, father of Richard A. Martin; that on November 1,
1971, anvbrder was entered appointing a guardian ad litem
for defendant Richard A, Martin because of his infaney;
that on the éame date an answer was filed by said gmardian
ad litem, and that on the same date an order was entered
stating that no appearanéo or answer had‘been made by
defendant more than twenty-one days after service of pro-
cess,'and_entering Judgment against Richard A. Martin for
$25,000 wifh'interest from November 1, 1970. The said
judgment order of November 1, 1971, was null and void for
the following reasons: | | |

1. There was no valid service of.pfocess'upon
ﬁha defendant therein, Richard A. Martin, who as shown
by the depositions filed the present proceedings, was not
a resident obeath County and did not reside with hié
father at the time service of procobs was attempted, but
it fect the said defendant was a member of the military
service and his true residence was the location of his
military organization at the time of the attembtod service
vof process., ‘ - '

2. The court had no jurisdiction ovér_the

person of the said defendant Richard A. Martin at the

-5a



time the séid action was commenced against‘him and pro-
. cess served'upon his father;

’iS. The said defendant Richard A. Martin, in
sgid proéoédings at the time of,institutiqn thereof and
at the time of the entry of the judgment ofiNdvembor?l,
1971, wasva member of the military service and.by virtue
thefeof,vwas entitled to the full benefits of the Soldieré
dnd Sailors Civil Relief Act of 1940 (50 U. S. C. App. §
5201 et seq.,) including protection against judgment
by default;

4. The said judgment order of November 1,
1971, was contrary to and prohibited by the conduct of
| the plaintiff in that action, Walter Ennis Armstrong,
Administrator of the Estate of Shari Lane Armstrong,
who, prior to said jJjudgment order, had releaséd the said
Richard A, Martin of all liability on account of the
decedent's death, which release 1s evidenced by order of
this court entered October 1, 1971, in proceedings under

style of Maryland Casualty Company v. Richard A. Martin,

infant, et al., a true copy of which order is attached
hereto as Exhibit C and asked to be read as @ part of this

Amended Anﬁwer.
(b) As shown in Exhibit C attached hereto,

Complainant has heretofore released Richard A. Martin,
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this defendant's insured, of all 1liability on &ccount
‘of the death of the decedent. The effect of»sﬁch releass
was to dischérge any obligations thié defondent might
~otherwise have had under the aforssaid insurance policy
with respectvto liability of itslinsured,,Richnrd A.
‘Martin. |

(¢) Complainant's actions and conduct pre-
ceding the 1nstitution of this proceeding preclude hiﬁ
from obtaining the equitable relief sought herein.

Respectfully,

NATIONWIDE MUTUAL INSURANCE
COMPANY -

BY ROBERT J. ROGERS
OF COUNSEL

Woods, Rogers, Muse, Walker & Thornton
105 Franklin Road, S. W,
Roanoke, Virginia

Counsel for Nationwide Mutusal Ins. Co.
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¢ NUMBCR, Y95408=025 P NUMBER............ ¥ ¥0=4YT K4

b. ll*’/'.) e policy is effective, This policy is off: ond it expires at 12:01 A M. standord time-on
61171 . . . . ) the dates here st - Any rcfcrcnce in the policy to prcmrum notice
oo : ~— Lue policy expires. or renewal terms i, aclcted.
v TRADE ) LIMITS OF LIABILITY FOR COVERAGES PROVIDED
E| vear | QG IDENTIFICATION NUMBER ANNUAL PREMIUM. ["FRGRERTY DAMAGE oIy TNIURY LABITY
- . . e $5,000 $15,000 $30,000
. 1 1951 KCheve - JH4=29CTT3 [ 320,00 . unless unless unless
‘ - -k otherwise otherwise otherwisg -
2 $ specified specified specified
3 $ hercin herein hgrein
4 $ $ $ $.
EACH ACCIDENT - EACH PERSON EACH ACCIDENT

-

r: [ 1y :

' _“*Chulc,i AJ:.ri.ﬂngﬂ tertin —  Noamed Insured, Address ond place where vehicle
tfountain Grove Route ' is garoged, unless otherwise stoted herein:
harm Sorings, Vee 24484

Lo _ .

PROTECTION AGAINST UNINSURED MOTORISTS INSURANCE

End. 522 or End. 523, Protection Against Uninsured Motorists Insurance, is afforded as indicated by the endorsement number. in ltem 7
below. The premium for this coverage is included in the annual premium shown above.

The outomobile will be used for personal, pleasure, family ond business use, unless otherwise stated hercin:

( } The outomabile is used principally in the business occupation of the Nomced Insured, mcludnng occasional use for personal,
pleasure, fomily and other business purposes.

Usc of the automobile for the purposes stated includes the loading ond unloading thcrcof
it is understood and ogreed that in the event of cancellation of this policy by either the Insured or the Company, the earned premium

colculoted in accordance with the concellation condition of the policy, shall be subject to a minimum of $10 as provided in Section 18 of
the Virginia Automobile Insurance Plon,

. Form Auto 3442, ond other forms if specifed herein . with thm Declaration Page, Tu'm thp pohcy
identifed by the pohcy number. The attached endorsement(s), if any, moy ‘show on additional premium charge.

NATIONWIDE MUTUAL INSURANCE C’DMPANY

Producer: : . ' Columbus, Chio .
[TicCeleb & Vayland, InCe .- R
157 Ne Maple Avenue o _ W Wf
Covington, Vae 24426 L . ’ Secretary , Pre.nd.e.nt
' b o B Countersigned at: : Authorized Representative:
L . o C e o __.J Lynchburg, Virginia ' . : —_ \/
158-1A-53—6-68 o S - ) . - A T
S 1 e ‘.- --Q - '_...._‘l.,..wu-. :f‘ .,...4_._..‘..._..-..”,_..-,.,..,.-j.“- .‘..,”,. s .7741.?.,-,.“_;-.;‘:.-M-..‘,-q--ﬂ.._.w-.j ..... .
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TRANSFER ENDORSEMENT
2908

-—
A\
]

Subject 1o all othicr terms and conditions of the policy, it is understood and agreed that the insurance afforded js hereby transferred to the follow-
ing deseribed automobile, and discontinued with respect to any other automobile described therein.

F = _

Cax : ' v _
P_yean | TRADE NAME : BoDY TYPE IDENTIFICATION NO. | eve.
t v
19 » . ' X ' ’
,l £3) Volka. 209974 , , "
19 ’ - - - '
I
Attached to and forming pcn of policy | Effective at 12:01 A.M. on policy cffectivo date | This endorsement supersedes any prior
number. Foa \ oron. O . 2 9 ..... 19../0 {whichever is later). endorsement numbered:
)3\; v-lp8€>-025 No, Day  Year
' ' ’ NATIONWIDE MUTUAL INSURANCE COM”A\IY
. Columbus, Ohio
_ ved to:

Richard Arrington Nartin 4ﬁ21«. 6£LJLA{_

Secretary Pnudent
Countersigned at: Authorized Representative;
. , b a N Lynchburg, Va. ' ' )

: PLEASE M"IACH THIS ENDORSEMENT TO YOUR POLICY AS IT CONSTITUTES AN IMPORTANT PART OF THE CONTRACT.
10 2124.8—5.69 @,. .

.

i
{
|
i
i
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“1cCaleb & Vayland, inc. o N
ey vt 3 . : .
$ LT B NEPLS Aves ENDORSEMENT
A Tovington, Va. 24426 YA
';i"‘d _‘i N ' 214 Date: 6/1&/70
. \ ! ‘1' . . . . .
_‘f ; i A - . Subjcct to all other terms and conditions of the policy, it is understood '
J;"f;" and agreed that the policy stated below is hercby amended as follows:
i 2
a ™ 0‘09'
VAIP!: 556-L37
Premium Amount Due: _$‘ . Return Premium Amounts

$1.75

PLEASE SEND WITHIN 15 DAYS FROM DATE OF THIS NOTICE,

This adjustment was made due‘to the following: .

A () A FinancialxResponsibility Certificate Form SR=-22 has been filed with the
- Division of Motor Vehicles. ' .

B ( ) There has been a change in the classification, o/
c () Broad Form Use of Other Automobiles Coverage was added.
D () An additional vehicle was added.

E () The Virginia Automobile Rate Administrative Bureau disépproved the previous
premium charged due to incorrect classification, :

F () There was 2 change in your address.
G ( ). Your policy was transferred from an Operator's Policy to an Owner's Policy.
H () Financial Responsibility Certificate is no longer required.

1 (%) Change of car & 107 Compact Car discount allowed. - - '

Former Premium: $228.C0. lew Premiwm:  $2006.00.

P. S. Producer: Please attach your check for $1.67 ", representing the unearned
portion of your commission to our check and forward to the policy-
holder or finance company. Thank you, R '

Attached to and forming part of policy | Effcctive at 12:01 A.M. on policy cffcctive date | This endorsement supersedes any prior

- ')O [/ Ta) .
number: N ne OF ON...eee. .. Kl 19/() (whichover is later). | endorsement numbered:
) )0 ).)U\)'-O:.) : Mo, Doy Yeor

YIRS Aad

This cndorseﬁxcnt is executed by Nationwide Mutual Insurance Coni- "NATIONWIDE MUTUAL INSURANCE COMPANY
pany if said Company has issued the policy to which this endorsement )

is attached : it is oxecuted by Nationwide Mutual Fire Insurance Com- NATIONWIDE MUTUAL FIRE INSURANCE COMPANY

any if said Company has issued the policy to which-this endorsement

is attached. . ~ Columbus, Ohio
Issued to: C . éb 7 ,_A,ga/ ,&, N BNt AL At
l—- . "] ) Seerviay » Pravidene

Rlchard Arrington llartin
Fowntain Grove Koute 4
wWaam Sprin;:s ’ Ve :3&’+zrgl+ o Countersigned at: = Authorized Repreniative:
, : - Lynehbury,, Yoo o

L » J -60-
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AUTOMOE

/mi (Nr\ f“'\!"""l
T \%4-)- L]
SPECIBIEN
Hat To Be Construed
b k Valid Contiact

ATIONWIDE MUTUAL

POLICY

INSURANCE COMPANY

The man from Nationwide is on your side™

NATIONWIDE
INSURANCE

HOME OFFICE « COLUMBUS, OHIO

(A Mutual Insurance Company, Herein Called the Company)

ces with the Insured, named in the declarations made a part hereof, in consideration of the payment of the premium and in reliance upon the
'ments in the declarations and subject to the limits of liability, exclusions, conditions and other terms of this policy:

INSURING AGREEMENTS

overages

Fire, Lightning, Transportation, Windstorm, Haif,

rerage A " Earthquake or Explosion

say for dircct and accidental loss of or damas - the automobite
inafter called loss, caused
)} by fire or lightning,
} by smoke or smudge due to a suddern .. ... and faulty opera-
on of any fixed heating equipment sev .. premises in which
e automobile is located, .

by the stranding, sinking, burning,
mveyance in or upon which the autc. 3 isported, or
) by windstorm, hail, earthquake o. ;01 . ~oauding Jess or
.mage caused by rain, snow or sleet .. .acr or act wind-drver

wnent of any

Comprehensive loss of or Damage to the Automobile,

erage B Except by Collision or Upset

say for direct and accidental loss of or damage to the automobile.
inafter called loss, except loss caused by collision of the automo-
with another object or by upset of the automobile or by collision
1e automobile with a vehicle to which it is attached. Breakage of
and loss caused by missiles, falling objects, fire, theft, explosion,
1quake, windstorm, hail, water, flood, malicious mischief or van-
m, riot or civil commotion shall not be deemed loss caused by
sion or upset.

‘erage € = Theft (Brood Fo-m!

say fc. loss of or damage to ¢ autou. - -einafter called

causcu by theft, larceny, robbery u- pilferag:

erage D=1 w— Collision or Upset

ay for direct and accidental loss of or damage to the automobile,
nafter called loss, caused by collision of°the automobile with an-
> object or by upset of the automobile, but only for the amount of
such loss in excess of the deductible amount, if any, stated in the
rations as applicable hereto.

—— R

. =¢*n who sustains bodily injury, sickness
- or upon or while entering into

Division 1. To o for =«
or disease, raused oy acy .-

or alighting from the au-.-."n, . " - -ided the automobile is being
used by the Named Ins.ccc ar adr - suse if a resident of the same
household, or with the Scrmas .aot e 2o or

ains bodily injury, sickness
»on, or while entering into
an automobile.

Division 2. T o or for eac. iusi.ced wk
or disease, caused by accident, wnile 1. .
or alighting irom, or through be.ng struc.. ..

Il Defense, Settlement, Suppiementary Payments

With respect to such insurance -+ is afforaed by this policy for bodily
injury liability and for proper ~ amage i. -ility, the Company shall:

{a) defend any suit against the .asured aileging such injury, sickness,
disease or destruction and seexing damages on account thereof, even
if such suit is groundless, false or fraudulent; but the Company may
make such investigation i+ :cuation and settlement of any claim or
suit as it deems expedien: -

(b} pay all premium: on o .0 release attachments for an amount
not in excess of the apr’ - zie limit of liability of this policy, all
premiums on appeal bey... “equired in anv such defended suit, the
cost of bail bonds . . rca of (he Insured - the event of accident or
traffic law viola- .~ug the policy priiod, not to exceed $100
per bail bond, aout any obligatior. to apy  for or furnish
any such bonds .

{c) pay all expenses aicurred by the Company, all costs taxca against
the Insured in any such suit and all interest accruing after entry
of judgment until the Company has paid or tendered or deposited in
court such part of such judgment as does not exceed the limit of the
Company’s liability thereon;

{d) pay expenses incurred by the Insured for such immedia jical
and surgical relief to others as shall be imperative at th . the
accident;

(e} reimburse the Insure: - all reasonable expenses, o. - .nan loss

of earnings, incurred at t:.- Zompany’s request;

and the amounts so ncurred, except settlements of claims and suits,
are i)ayable by the
liabili

e R 114 & e A’ ot et ol A
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. pany in addition to the applicable limit of
ty of this poiicy.




verage D-2 — Colilision or Upset — 80 Per Cent

pay for any direct and accidental loss of or damage to the automo-
, hereinafter called loss, caused by collision of the automobile with
ther objcct or by upsct of the automobile, but not exceeding 80 per
t of the first $250 and 100 per cent of the amount in excess of $250
ach such loss or damage. : ‘

verage E - Towing and Labor Costs

pay for towing and labor costs necessitated by the disablement of
automobile, provided the labor is performed at the place of dis-
‘ment. : o -

verage F — Prbpony Damage liabili'_y

pay on behalf of the Insured all sums which the Insured shall
>me legally obligated to pay as damages because of injury to or
ruction of property, including the loss of use thereof, caused by
dené_land arising out of the ownership, maintenance or use of the
>mobile.

rerage G — Bodily Injury Liability

'pay on behalf of the Insured.all sums which the Insured shall be-
¢ legally obligated to pay as damages because of bodily injury,
ness or disease, including death at any time resuiting therefrom,
ained by any person, caused by accident and arising out of the
ership, maintcnance or use of the automobile.

rerage H —— Medical Payments

pay all reasonable expenses incurred within one year from the date
ccident for necessary medical, surgical and dental services, inciud-
prosthetic devices, and necessary ambulance, hospital, professional
ing and funcral services: .

Il Definition of ‘‘Insured’

such death. :

{a) With respect to the insurance for bodily injury liability and for
property damage liability the unqualified word “Insured” includes the
Named Insured and, if the Named Insured is an individual, his spouse
if a resident of the same household, and also includes any person while
using the automobile and any person or organization legally responsible
for the use thereof, provided the actual use of the automobile is by the
Named Insured or such spouse or with the permission of either. The
insurance with respect to-any pcrson or organization other than the
Named Insured or such spouse does not apply:
(1} to any person or organization, or to any agent or employee
thereof, operating an automobile sales agency, repair shop, service
station, storage garage or public parking place, with respect to any
accident arising out of the operation thercof, but this provision does
not apply to a resident of the same household as the Named Insured,
to a partnership in which such resident or the Named Insured is
a partner, or to any partner, agent or employce of such resident
or partnership; !
(2) to any employee with respect to injury to or sickness, discase or
death of another employee of the same employer injured in the
course of such employment in an accident arising out of the main-
tenance or use of the automobile in the business of such employer.

{b) With respect to the insurance under division 2 of Coverage H the
unqualified word “‘Insured” means;
{1) the Named Insured, if an individual or husband and wife who
are residents of the same household, otherwise the person specifically
designated in the declarations, and
{2} while residents of the same houschold as the Named Insured or
such designated person, his spouse and the relatives of either;

provided, if such Named Insured or designated person shall die, this
insurance shall cover any pérson who was an I.'x.gsurc’d at the time of
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* Aufomobile Dcfined, Trailers, ' ate Passenger
Automobile, Two or More Autoi.ubiles, Including
Automatic Insurance

! Automobile. Except with respect to division 2 of Coverage H and
cept where stated to the contrary, the word “automobile” means:

(1} Described Automobile — the motor vehicle or trailer described
in this policy:

12) Trailer — under Coverages F. G and division | of Coverage H,
a trailer not described in this policy, if designed for use with a private
passcnger automobile, if not being used for business purposes with
another type automobile, and under division | of Coverage H if not
a home, office, store. display or passenger trailer;

{3) Temporary Substitute Automobile — under Coverages F. G and
division 1 of Coverage H, an automobile not owned by the Named
Insured or his spousc if a resident of the same houschold, while tem-
yorarily used as a substitute for the described automobile when with-
irawn from normal usc because of its breakdown, repair, scrvicing,
oss or destruction

4)  Newly Acquired Automobile — an automobile, owncrship of
~hich is acquired by the Named Insurcd or his spouse if a resident
>f the same houschold. if (i) it replaces an automobile owned by
tither and covered by this policy, or the Company insures all auto-
nobiles owned by the Named Insured and such spouse on the date
of its delivery, and' (ii) the Named Insured or such spouse notifies
he Company within thirty days following such delivery date; but
uch notice is not required under Coverages F, G and division | of
Soverage H if the newly acquired automobile replaces an owned
.utomobile covered by this policy. The insurance with respect to the
1ewly acquired automobile does not apply to any loss against which
he Named Insured or such spouse has other valid and collectible
nsurance. Under Coverages A, B, C, D-1 and D-2, when a limit of
iability is expressed in the declarations as a stated amount, such
imit as to the newly acquired automobile shall be replaced by the
ctual cash value. The Named Insured shall pay any additional
wemium required because of the application of the insurance to
uch newly acquired automobile.

> word “automobile” also includes under Coverages A, B, C, D-1
I D-2 its equipment and other equipment permanently attached
reto.

der division 2 of Coverage H, the word “automobile” means a land
ior vehicle or trailer not operated on rails or crawler-treads, but
s not mean: (1) a farm type tractor or other equipment designed
use principally off public roads, except while actually upon public
s, or (2) a land motor vchicle or trailer while located for use as a
dence or premises and not as a vehicle. - ’

Private Passenger Automobile. The term “private passenger automo-
* means a private passenger, station wagon or jeep type automobile,

also includes under Coverages F, G and division 1 of Coverage H
automobile the purposes-of use of which are stated in the declara-
s as “pleasure and business.”

Semitrailer. The word “‘trailer” includes semitrailer.

Two or More Automobiles. When two or more automobiles are
tred. hereunder, the terms of this policy shall apply separately to
1. but a motor vchicle and a trailer or trailers attached thereto
1 be held to be one automobile as respects limits of liability under
erages F and G and separate automobiles as respects limits of
ility, including any deductible provisions, under Coverages A, B,
J-1, D-2 and E.

Use of Other Automobiles

he Named Insured is an individual or husband and wife and if
ng the policy period such Named Insured, or the spouse of such
vidual if a resident of the same houschold, owns a private passenger
mmobile covered by this policy, such insurance as is afforded by this
¢y under Coverages D-1, D-2, F, G and division 1 of Coverage H

respect to said automobile applies with respect to any other auto-
lile, subject to the following provisions: .

{a) With respeet to +insurance under Coverages F and G the
unqualified word **) ced” includes (1) such Nawmed Insured and
spousc, and (Z) any other person or organization legally responsibie
for the use by such Named Insurcd or spouse of an automobile not
owned or hired by such other person or organization. Insuring
Agreement 111 does not apply to this insurance. )
bl Under division | of Coverage H, this insurance applics only if
the injury results from the operation of such other automobile by
such Named Insured or spouse or on behalf of cither by a private
chauffeur or domestic servant of such Named Insurcd or spousc, or
from the occupancy of said automobile by such Named Insured or
spouse.
{e) Under Coverages D-1 and D-2, this insurance applics only with
respect to a private passenger automobile while being operated or
used by such Named Insured or spousc. Exclusion {k) docs not apply
to this insuring agrecment.
{d} This insuring agreement does not apply:
(1) to any automobile owned by or furnished for regular use to
cither the Named Insured or a member of the same houschold
other than a private chauffeur or domestic servant of such Named
Insurcd or spouse;

{2) to any accident arising out of the operation of an automobile

* sales agency, repair shop, service station, storage garage or public

parking place;

{3} under Coverages F, G or division 1 of Coverage H, to any
automobile while used in a business or occupation of such Named
Insured or spouse except a private passenger automobile operated
or occupied by such Named Insured, spouse, private chauffeur or
domestic servant;

14) under Coverages D-1 or D-2, to any loss when there is any
other insurance which would apply thereto in the absence of this
insuring agreement, whether such other insurance covers the in-
tercst of the Named Insured or spouse, the owner of the automobile
or any other person or organization.

Vi Loss of Use by Theft-— Rental Reimbursement

The Company, following a theft covered under this policy of the entire
automobile, shall reimburse the Named Insured for expense not ex-

ceeding $5 for any one day nor totaling more than $150 or the actual
cash value of the automobile at time of theft, whichever is less, incurred
for the rental of a substitute automobile, including taxicabs. Such
reimbursement is payable by the Company in addition to the applicable
limit of liability of this policy. :

Reimbursement is limited to such expense incurred during the period
commencing seventy-two hours after such theft has becen reported
to the Company and the police and terminating, regardless of expira-
tion of the policy period, on the date the whereabouts of the automobile
becomes known to the Named Insured or the Company or on such
carlier date as the Company makes or tenders settlement for such theft.
Such reimbursement shall be made only if the stolen automobile was
a private passenger automobile not used as a public or livery conveyance
and not owned and held for sale by an automobile dealer.

VIl General Average and Salvage Charges

The Company, with respect to such transportation insurance as is
afforded by this policy, shall pay any general average and salvage
charges for which the Named Insured becomes legally liable.

VIl Policy Period, Territory, Purposes of Use

This policy applies only to accidents which occur and to direct and
accidental losses to the automobile which are sustained during the
policy period, while the automobile is within the United States of
America, its territories or possessions, or Canada, or is being trans-
ported between ports thercof and, if a “described automobile” under
Insuring Agrcement IV, is owned, maintained and used for the purposes
stated as applicable thereto in the declarations.
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EXCLUSIONS

{IS POLICY DOES NOT APPLY:

-)cdcx:ept unéilgr divilgion 2 of Coverage H, while the automobile is
s a public or livery conveyance, unless such use is i
«clared and described in this policy: s specifically
) under Coverages F and G, to liabili

erag 3 s ty assumed b
wder any contract or agreement;; y ¢ v the fnsured

under Coverages F and G, while the automobile is used for the
.W|.ng _of any trailer owned or hired by the Insured and not covered

like insurance in the Company: or while any trailer covered by this
Jlicy is used with any automobile owned or hired by the Insured and
1 covered by like insurance in the Company;

) under Coverage G, to bodily injury jo or sickness, discase or death
any cmployee of the Insurcd arising out of and in the course of

m dhomcsuc. employment by the Insured, if benehts therefor are
in whole or in part either payable or required to be provided under
any workmen’s compensation law, or

(2) other employment by the Insured;

under Coverage G, to any obligation for which the Insured or any

l:sl;:'ioas his ms\;rcr may be held liable under any workmen’s com-
: n, uncmployment compensation or disability benefit
. « s

wder any similar law; ’ faw, or

under Coverage F, to injury to or destruction of property owned or
ansported by the Insurcd, or property rented to or in charge of the
surced other than a residence or private garage injured or destroyed
» a privatc passenger automobile covered by this policy;
} under division | of Coverage H, to bodily injury to or sickness
scase or death of any cmployee of the Named Insured or apousé
ising out of and in the course of )

(1) domestic employment by thc Named Insured or spouse, if bene-
fits therefor are in whole or in part cither payable or required to be
provided under any workmen’s compensation law, or

{2} other employment by the Named Insured or spouse;

of any person who is an employee of an automobile sales agency, repair
shop, service station, storage garage or public parking place, if the
accident arises out of the opcration thereof and if benefits therefor are
in whole or in part either payable or required to be provided under any
workmen’s compensation law;

) under division 2 of Coverage H, to bodily injury to or sickness,
disease or death of an Insured sustained while in or upon or while
entering into or alighting from an automobile owned by any Insured;

i} to injury, sickness, d.isc:'\se, death or loss due to war, whether or
not declared, civil war, insurrection, rcbellion or revolution, or to any
act or condition incident to any of the foregoing,
{1} with respect to expenses under Insuring Agreement I (d) o1
undcr Coverage H, or .

12) under Coverages A, B, G, D-1, D-2 and E;

(k) under Coverages A, B, C, D-1, D-2 and E,
at any time becomes subject to any bailment lease,
purchasc agrcement, mortgage or other encumbrance
declared and described in this policy;

I under Coverages A, B, C, D-1, D-2 and E, to any damagc to the
automolyle which is due and confined to wear and tear, freczing,
mechanical or electrical breakdown or failure, unless such damage is
the result of other loss covered by this policy;

{m) under Coverages A, B, G, D-1, D-2 and E, to robes, wearing apparel
or personal effects; ,

{n} under Coverages A, B, C, D-1, D-2 and E, to tires unless damaged
by firc or stolen or unless such loss be coincident with and from the
samc cause as other loss covered by this policy:

fo) under Coverages B and C, to loss duc to conversion, embezzlement
or secretion by any person in possession of the automobile under a
bailment leasc. conditional sale, purchase agrecement, miortgage or
other encumbrance; -

(p) under Coverages D-1 and D-2, to breakage of glass if insurance
with respect to_such_breakage is_otherwise afforded:

if the automobile is or
conditional sale,
not specifically

) under Coverage H, to bodily injury to or sickness, discase or death
. R e - -

e = e .
Aq) under Coverages A, B, C, D-1,D-2 and E
contamination;

1) under any Liability Coverage, to injury, sickness, discase, death or

destruction
(1) with respect to which an Insurcd under the policy is also an
Insured under a nuclear encrey liability policy issucd by Nuclear
Encrgy Liability Insurance Association, Mutual Atomic Encrgy
Liability Underwriters or Nuclear Insurance Association of Canada,
or would be an Insured under any such policy but for its termina-
tion upon cxhaustion of its limit of liability; or
(2) resulting from the hazardous propertics of nuclear material
and with respect to which (i) any person or organization is re-
quired to maintain financial protection pursuant to the Atomic
Encrgy Act of 1954, or any law amendatory thereof, or (i) the
Insured is, or had this policy not been issued would be, entitied to
indemnity from the United States of America, or any agency thereof,
under any agrcement entered into by the United States of America,
or any agency thereof, with any person of organization;

under any Mcdical Payments Coverage, or under any Supplementary

Payments provision relating to immediate medical or surgical relief,

to expenses incurred with respect to bodily injury, sickness, discase

or death resulting i

558 due to radioactive

.o

{rom the hazardous properties of nuclear material

and arising out of the operation of a nuclear facility by any pecrson

or organization;

under any Liability Coverage, to injury, sickness, discase, dcath or de-

struction resulting from the hazardous propertics of nuclear material, if
(1) thc naclear material (i) is at any nuclear facility owned by,
or operated by or on behalf of, an Insured or (ii) has been dis-
charged or dispersed therefrom;
(2) the nuclear material is contained in spent fuel or waste at
any time possessed, handled, used, processed, stored, transpofted
or disposed of by or on behalf of an Insured; or

sickness, disease, death or destruction arises out of

an Insured of services, materials, parts or equip-

(3) the injury,
the furnishing by
ment in conncction with the planning, construction, maintcnance,
operation or use of any nuclear facility, but if such facility is
located within the United States of America, its territories or
posscssions or Canada, this exclusion (3) applics only to injury
to or destruction of property at such nuclear facility.

As used in Exclusion (r):
“hazardous propertics’’ include radioactive, toxie, or explosive
properties; )
“nuclear material”’ means source material, special nuclear material
or byproduct material;

“cource material”, " ) L
terial”" have the me. .48 given them in the Atomic Encrgy Act of

1954 or in any law amendatory thercof;
“spent fuel” means any fuel clement or fucl component, solid or liquid,
which has been used or exposed to radiation in a nuclear reactor;

“waste” means any wastc material (1) containing byproduct mn'tcria}
ation ©

and (2) resulting from the operation by any person or organiz n
any nuclear facility included within the defimtion of nuclecar facility
under paragraph (1) or (2) thereof ;

“nuclear facility” means

(1) any nuclear reactor, )
(2) any equipment or device designed or used for (i) separating the
isotopes of uranium or plutonium, (ii) processing or utilizing spent
fuel, or (iii) handling, processing or packaging waste,

(3) any equipment or device used for the processing, fabricating or
alloying of spccial nuclear material if at any time the total amount
of such material in the custody of the Insured at the premiscs where
such cquipment or device is located consists of or contains more than
25 grams of plutonium or uranium 233 or any combination thercof,
or more than 250 grams of uranium 233,

(4) any structurc, basin, excavation, premises or place prepared or
used for the storage or disposal of waste,
and includes the site on which any of thc foregoing is located, all
operations conducted on such site and all premises used for such
opcerations;
“nuclear reactor’” means any apparatus_designegi or used to sustain
nuclcar fission in a sclf-supporting chain rcaction or to contain a
- critical mass of fissionable material ; .
With respect to injury to or destruction of property, the word “injury”
or “destruction” includes all forms of radioactive contamination of
property;
(s) under Coverages F and G, to injury, sickness, disease. death or
destruction which arises out of the loading or unloading of an auto-
mobile, provided that this limitation does not apply with respect to
claims made or suits brought against the following Insureds:
(1) the Named Insured or, if the Named Insured is an individual,
his spouse, if a resident of the same houschold;
(2) alessee or borrower of the automobile or an cmployce of either

of them or of the Named Insured;

(3) any other person por organization but only with respect to his
or its liability because of acts or omissions of an Insured under (1)

B4

or (2) above.
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~ial nuclear material”, and “Hyproduct ma-



Notice of Accident (Coverages F, G and H}

sen an accident occurs written notice shall be given by or on behalf
the Insured to the Company or any of its authorized agents as soon
practicable. Such notice shall contain particulars sufficient to identify
+ Insured and also reasonably obtainable information respecting the
1¢, place and circumstances of the accident, the names and addresses
the injured and of available witnesses.

Notice of Claim or Suit (Coverages F and G)

claim is n_xade or suit is brought against the Insured, the Insured
all immediately forward to the Company every demand, notice,
mmons or other process received by him or his representative.

Limit of Liability (Coveroge f)

ye limit of property damage liability stated in the declarations as
wplicable to “each accident” is the total limit of the Company's liability

r all damages arising out of injury to or destruction of all property
one or more persons or organizations, including the loss of use thereof,
the result of any one accident.

Limits of Liability (Coverage G/

he limit of bodily injury liability stated in the declarations as appli-
ible to “each person” is the limit of the Company’s liability for all
amages, including damages for care and loss of services, arising out of
»dily injury, sickness or disease, including death at any time resulting
rerefrom, sustained by one person as the result of any one accident;
se limit of such liability stated in the declarations as applicable to
each accident’ is, subject to the above provision respecting each
erson, the total limit of the Company’s liability for all damages, in-
luding damages for care and loss of services, arising out of bodily
ajury, sickness or disease, including death at any time resulting there-
rom, sustained by two or more persons as the result of any one accident.

o

Limits of Liability (Coverage Hi

“he limit of liability for medical payments stated in the declarations
s applicable to “each person” is the limit of the Company’s liability
or all expenses incurred by or on behalf of each person, including

‘ach Insured, who sustains bodily injury, sickness, disease or death as
he result of any one accident.

5 Severability of Interests (CoveragesF and G!

The term *“the Insured” is used severally and not collectively, but the
nclusion herein of more than one Insured shall not operate to increase
e limits of the Company's liability.

7 Action Against Company (Coverages f and G)

No action shall lie against.the Company unless, as a condition precedent
thereto, the Insured shall have fully complicd with all the terms of this
policy, nor until the amount of the Insured’s obligation to pay shall
have been finally determined cither by judgment against the Insured
after actual trial or by written agreement of the Insured, the claimant
and the Company.

Any person or organization or the legal representative thercof who
has secured such judgment or written agreement shall thercafter be
entitled to recover under this policy to the cxtent of the insurance
aflorded by this policy. Nothing contained in this policy shall give any
person or organization any right to join the Company as a co-defendant
in any action against the Insured to determine the Insured’s liability.
Bankruptey or insolvency of the Insured or of the Insured’s estate shall
not relieve the Company of any of its obligations hereunder.
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TTT"CONDITIONS

.10 Assault and Battery (CoveragesF and G) ,

8 Action Against Company (Coverage H)

No action shall lie against the Company unless, as a condition precedent
thereto, there shall have been full compliance with all the terms of this
policy, nor until thirty days after the required proofs of claim have
been filed with the Company. .

9 Financial Responsibility Laws (Coverages F and G!

When this policy is certified as proof of financial responsibility for the
future under the provisions of the motor vehicle financial rcspopsnbll_ny
law of any state or province, such insurance as is afforded by this policy
for bodily injury liability or for property damage liability shall comply

-with the provisions of such law which shall be applicable with respect

to any such liability arising out of the ownership, maintenance or use
of the automobile during the policy period, to the extent of the coverage
and limits of liability required by such law, but in no event in excess
of the limits of liability stated in this policy. The Insured agrees to
reimburse the Company for any payment made by the Company which
it would not have been obligated to make under the terms of this policy
except for the agreement contained in this paragraph.

]

Assault and battery shall be deemed an accident unless committed by
or at the direction of the Insured.

11 Medical Reports; Proof and Payment of Claim
{Coverage H)

As soon as practicable the injured person or someone on his behalf shall
give to the Company written proof of claim, under oath if required,
and shall, after each request from the Company, execute authorization
to cnable the Company to obtain medical reports and copies of records.
The injured person shall submit to physical examination by physicians
selected by the Company when and as often as the Company may
reasonably require.

The Company may pay the injured person or any person or organiza-
tion rendering the services and such payment shall reduce the amount
payable hereunder for such injury. Payment hereunder shall not con-
stitute an admission of liability of any person or, except hereunder, of
the Company. :

12 Named Insured’'s Duties When Lloss Occurs
{Coverages A, B, C, 0-1, D-2 aond E)

When loss occurs, the Named Insured shall:

{a) protect the automobile whether or not the loss is covered by this

policy, and any further loss due to the Named Insured’s failure to

protect shall not be recoverable under this policy; rcaspnab]c expense

incurred in affording such protection shall be deemed incurred at the

Company’s request;

(b) give notice thereof as soon as practicable to the Company or any

of its authorized agents and also, in the event of theft, larceny, robbery

or pilferage, to the police but shall not, except at his own cost, offer

or pay any reward for recovery of the automobile;

to) file proof of loss with the Company within sixty days after the
occurrence of loss, unless such . time is cxtended in writing by the
Company, in the form of a sworn statement of the Named Insured
setting forth the interest of the Named Insured and of all others in the
property afTected, any encumbrances thereon, the actual cash value
thercof at time of loss, the amount, place, time and cause of such loss,
the amount of rental or other expense for which reimbursement is
provided under this policy, together with original receipts therefor,
and the description and amounts of all other insurance covering such

property. o~
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Upon the Company’s request. the Named
lamaged property to the Company and submit to examinations under
sath by anyone designated by the Company, subscribe the same and
sroduce for the Company's examination all pertinent records and sales
nvoices, or certified copies if originals be lost, permitting copics thereof
o be made, all at such reasonable times and places as the Company
hall designate.

13 Appraisal (Coverages A, B, €, D-1,0-2 and )

f the Named Insured and the Company fail to agree as to the amount
»f loss, cach shall, on the written demand of cither, made within sixty
days after receipt of proof of lass by the Company, select a competent
ind disinterested appraiser, and the appraisal shall be made at a reason-
ible time and place. The appraisers shall first select a competent and
disinterested umpire, and failing for fifteen days to agrec upon such
impire, then, on the request of the Namced Insured or the Company,
uch umpire shall be selected by a judge of a court of record in the
:ounty and state in which such appraisal is pending. The appraisers
hall then appraisc the loss, stating separately the actual cash value at
he time of loss and the amount of loss, and f{ailing to agrec shall sub-
nit their differences to the. umpire. An award in writing of any two
hall determine the amount of loss. The Named Insured and the Com-
any shall each pay his or its chosen appraiser-and shall bear equally
-he other expenses of the appraisal and umpire. The Company shall
1ot be held to have waived any of its rights by any act relating to
ippraisal.

14 Limit of Liability; Settlement Options; No
Abandonment {Coverages A, B, C, D-1 ond D-2}
Che limit of the Company's liability for loss shall not exceed either

(1) the actual cash value of the automobile, or if the loss is of a
part thereof the actual cash value of such part, at time of loss or

{2) what it would then cost to rcpair or replace the automobile or
such part thercof with other of like kind and quality, with deduction
for depreciation, or

(3) the applicable limit of liubility stated in the declarations.

The Company may pay for the loss in money or may repair or replace
he automobile or such part thereof, as aforesaid, or may return any
tolen property with payment for any resultant damage thereto at
any time before the loss is paid or the property is so replaced, or may
.ake all or such part of the automobile at the agreed or appraised value
sut there shall be no abandonment to the Company.

15 Action Against Company (Coverages 4, B, C, D-1, D-2 and E)

Vo action shall lic against the Company unless, as a condition precedent
hereto, the Namcd Insured shall have fully complied with all the
erms of this policy nor until thirty days after proof of loss is filed and
he amount of loss is determined as provided in this policy.

16 No Benefit to Bailee (Coveroges A, B, €, D-1, D-2 and E)

The insurance afforded by this policy shall not enure directly or in-
lirectly to the benefit of any carrier or bailee liable for loss to the
automobile.

17 Assistance and Cooperation of the Insured
{Coverages A, B, C,D-1,D-2,E, F and G) )

The Insured shall cooperate with the Company and, upon the Com-

>any's request, shall attend hearings and trials and shall assist in effect-

ng settlements, securing and giving evidence, obtaining the attendance

>f witnesses and in the conduct of suits. The Insured shall not, except

at his own cost, voluntarily make any payment, assume any obligation

or incur any expense other than for such immediate medical and sur-

zical relief to others as shall be imperative at the time of accident.

18 Subrogation (Coverages A, B, C, P-1, D=2, E, F and G)

In the event of any payment under this policy, the Company shall be
subrogated to all the Insured’s rights of recovery therefor against any
person or organization and the Insured shall execute and deliver in-
struments and papcrs and do whatever clse is necessary to sccurce such
‘ights. The Insured shall do nothing after loss to prejudice such rights.

19 Other Insurance (Coveroges A, B, C, D-1,D-2, E, F, G and H)

Except under Coverage H, if the Insured has other insurancc against
a loss covered by this policy the Company shall not’ be liable under
this policy for a greater proportion of such loss than the applicable
iimit of liability stated in the declarations bears to the total applicable
limit of liability of all valid and collectible insurance against such loss;

arcd shall exhibit the

to temporary substi automobiles under Insuring Agreement IV or
other automobiles under Insuring Agreemnent V oshall be excess insur-
ancc over any other valid and collectible insurance.

Under division 1 of Coverage H, the insurance with respect to tem-
porary substitute automobiles under Insuring Agreement 1V or other
automobiles under Insuring Agreement V shall be excess insurance over
any other valid and colicctible automobile medical payments insurance.
Under division 2 of Coverage H, the insurance shall be excess over
any other valid and collectible automobile medical payments insurance
available to an Insured under any other policy.

20 Changes

" Notice to any agent or knowledge possessed by any agent or by any

other person shall not effect a waiver or a change in any part of this
policy or estop the Company from asscrting any right under the terms
of this policy; nor shall the terms of ‘this policy be waived or changed,
except by endorsement issued to form a part of this policy.

21 Assignment

Assignment of interest under this policy shall not bind the Company
until its consent is endorsed hereon; if, however, the Named Insurcd
shall die, this policy shall cover

(1) the Named Insured’s spouse, if a resident of the same house-
hold ‘at the time of such death, and Jegal representative as ’f\'amed
Insureds, and

(2) under Coverages F and G, subject otherwise to the provisions
of Insuring Agreement III, any person having proper temporary
custody of the automobile, as an Insured, and under division | of
Coverage H while the automobile is used by such person, until the
appointment and qualification of such legal representative;

provided that notice of canccllation addressed to the Insured named
in the declarations and mailed to the address shown in this policy shall
be sufficicnt notice to effect cancellation of this policy.

22 Cancellation

This policy may be cancelled by the Named Insured by mailing to the
Company written notice stating when thereafter the cancellation shall
be efeétive. This policy may be cancelled by the Company by mailing
to the Named Insured at the address shown in this policy written notice
stating when not less than ten days thereafter such cancellation shall be
effective. The mailing of notice as aforesaid shall be sufficient proof
of notice. The effective date and hour of cancellation stated in the
notice shall become the end of the policy period. Delivery of such
written notice either by the Named Insured or by the Company shall
be equivalent to mailing.

If the Named Insured cancels, earned premium shall be computed in
accordance with the customary short rate table and procedure. If the
Company cancels, earned premium shall be computed pro rata. Pre-
mium adjustment may be made either at the time cancellation is effected
or as soon as practicable after cancellation becomes effective, but pay-
ment or tender of unearned premium is not a condition of cancellation.

23 Terms of Policy Conformed to Statute

Terms of this policy which are in conflict with the statutes of the state
wherein this policy is issued are hereby amended to conform to such

_ statutes.

24 peclarations

By acceptance of this policy the Named Insured agrees that the state-
ments in the declarations are his agreements and representations, that
this policy is issued in reliance upon the truth of such represcntations
and that this policy embodies all agreements existing between himself
and the Company or any of its agents relating to this insurance.

.25 Assistance and Cooperation of the Insured

{Virginia only)
The failure or refusal of the Insured to cooperate with or assist the
Company which prcjudices the Company's defense of an action for
damages arising out of the operation or use of an automobile shall
constitute non-compliance with the requirements of this policy that the
Insured shall cooperate with and assist the Company.

26 Massachusetts Exception

When this policy is issued in Massachusetts with respect to any auto-
mobile principally garaged in Massachusetts, exclusion *(s)” does not
apply to any private passenger automobile which is owned by an
individual or husband and wife and not used as a public or livery

provided, however, under Coverages F and G the insurance with respect = §6$onveyance.



VIRGINIA, |
~_IN THE CIRCUIT COURT OF BATH COUNTY

WALTER ENNIS ARMSTRONG,
Administrator of the Estate
of Sharl Lane Armstrong,
MOTIOK
FOR
JUDGMENT

Complainant

VS: _
RICHARD A. MARTIN, an infant
Defendant

St Nt et ks st St ‘et i ot “ouns St it

TO

THE HONORABLE EARL L. ABBOTT, JUDGE OF SAID COURT:

Your plaintiff hereby moves the Circult Court
for the County of Bath, Virginia, for a judgmént against
the defendant, RICHARDVA. MARTIN, in the: sum of Seventy
Five Thousand, Five Hundred Dollars ($75,500.00) whiéh
sum is due by the Defendant for damages, wrongs and inju-
ries resuiting from his negligence as hereinafter set
forth; to wit: | _

vi) That.your plaintiff, Walter Ennis Armstrog,
'is the duly qualified and appolntsd administrator of the
Estate of Shafi Lane Armstrong, deceased.

2) That on October 16, 1970 at about the hour
of 8:30 P. M. the plaintiff's decedent Sharl Lane Armstrong,

a child of eight yeers of age, was attending a  <football

EXHIBIT B
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geme at Bath County High School, Bath County, Virginia,
when a truck camp off the hill overlooking the playing
field striking the plaiﬁtiff's decedent causing 1hjuries
which resulted in her death. ‘ v

3) The defendant parked a truck, belonging to
his father but at ‘that time under the defendantts sole
confrol,.approximataly Three Hundred (300) feet above the
playing field on a hill and had attempted to start said
truck. Upon the failure of said truck to start the
defﬁndaht negligently, carelessly and without regard to
the said plaintiff's decedent, left sald trubk on the
"hill with the emergency brake off, out of gear and on
an incline'téﬁard the field. As & result of these neg-
ligent acﬁions the-plaintiff's decedent was dbruck by said
truck cauming injuries rosulting in her de@th.'

4) The sald truck came off the hill and was
traveling at a high rate of speed when it struck the
plaintiff's decedent. |

5)_ That the defendant, Richard A. Martin was
negligent in the following manner: : o

(a) 'Failingfto park said truck in a safe manner.

(b) Failihg to park said truck in a manner that

would keep it from harming other persons.

‘(c) Failing to have the emergency brake of said
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truck on and failing to have said truck
in gear. ‘

_(d) Failing to park saild truckvon level ground

where it could'ndt roll harming other
persons. .
(e) Failing to keep said truck under proper
control so as not to injure or endanger
the lives, persons or property of others.
“All of which constituted the s0le proximate
cause of the accident which took place and the plaintiff's
decedent was not contributory negligent.

' 6) That as a direct result of the accident
caused by the defendant's negligence, the plaintiff's
décedent_sﬁffered grevious wounds and bodily injuries‘
which resﬁlted in her death shorﬁly following the
accident.» |

7) That the injuries which the plaintiff's

decedent received were the direct and proxiﬁate'result
of the negligonde of the defendant, Richard A.imdrfin.

| WHEREFORE, your plaintiff does hereby demand
Judgment in the. amount of Sevonty Five Thousand, Plve
Hundred ($75,500.00) Dollars against the defendant,
Richard A. Martin. - N
WALTER ENNIS ARMSTRONG,

Administrator of the Estate.
of Shari Lane Armstrong.
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BY /s/ Duncan M. Byrd, Jr.

0f Counsel

8/ Duncan M, Byrd, Jr,
can M. Byrd, Jr,.
Attorney At Law
Warm Springs, Virginla 24484
Counsel for Plaintiff
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VIRGINIA,
IN THE CIRCUIT COURT OF BATH COUNTY

-~ WALTER ENNIS ARMSTRONG,
Administrator of the Estate

of Shari Lane Armstrong COMPLAINANT ANSWER
i . . OoF
VSs:

GUARDIAN ‘AD LITEM

Nt Nt Nt Nt S St St et

RICHARD A. MARTIN, an infant DEFENDANT

T0: THE HONORAELE FARL L. ABBOTT, JUDGE OF SAID COURT:

The answer of RICHARD A. MARTIN, by /s/ Erwin

S. Solomon, his guardian ad litem to a Motion for Judg-

ment filed in this Court, the said /s/ Brwin S. Solomon

as guerdian ad litem for RICHARD A. MARTIN, says that
by reason of their status as Defendants non sui jJuris,
being én infant, as stated, they are incapable of under-
standing the»matters involved in this suit and ask that

no decrees be entered to thelr prejudice.

RICHARD A. MARTIN

BY /s/ Erwin S. Solomon

DIAN AD L




VIRGINIA, |
IN THE CIRCUIT COURT OF BATH COUNTY

WALTER ENNIS ARMSTRONG, )
Administrator of the Estate )
of Shari Lane Armstrong COMPLAINANT) ORDER

, ' )  APPOINTING
VS: : ) GUARDIAN
o _ ) AD LITEM
RICHARD A. MARTIN, an infant  DEFENDANT _; ‘ -

| CASE NO. 245

To: THE HONORABLE EARL L. ABBOTT, JUDGE OF SAID COURT:

It appearing unto the Court that a Motion for
Judgmentvhas‘been filed and that the Defondant-Richard

A. Martin is an infant, it is ordered that /s/ Erwin S,
Solomon, & discreet and competent attorney 1is mppointéd

_guardidn ad litem for RICHARD A. MARTIN, in this proceeding.

 ENTER: _November 1, 1971

/s/ Barl L. Abbott
~Judge

Law Order Book 13
Page 308
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VIRGINIA,
. IN THE CIRCUIT COURT OF BATH COUNTY

WALTER ENNIS ARMSTRONG,
Administrator of the Estate

of Shari Lane Armstrong COMPLAINANT ORDER

vs: CASE NO. 245

RICHARD A. MARTIN, an infant DEFENDANT -

e i’ N i Ve i NP

T0: THE HONORABLE EARL L. ABBOTT, JUDGE OF SAID COURT:

This day came WALTER ENNIS ARMSTRONG, ADMINI<
.STRATOR.OF THE ESTATE OF SHARI LANE ARMSTRONG, by counsel,
 and mdved'fOr sunmary judgemenﬁ in the amdunt of Twenty-
Five Thousand Five Hundred Dollars'($25,5d0;00).

| | It appearing from the f§¢§rd and evidenco heard
ore tenus thet twenty-one &21)-dajs have elipséd since due
service of process, that the def@ndant has neither appoaredv
or answered in this cause, that the death of SHARI LANE
ARMSTRONG was caused by the wrongful act and neglect of
the defendant, and that as a result of said death the plain-
tiff is entitled to Judgement in thé amountbdf TwnntyéFive
Thousand Dollars ($25,000,00) for solace which 1s falr and
just plus funeral expeﬁses in the amount of Five Hundred

Dollars.,
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It is therefore ADJUDGED, ORDERED and DECREED

the plaintiff, WALTER ENNIS ARMSTRONG, ADMINISTRATOR OF

THE ESTATE OF SHARI LANE ARMSTRONG recover judgement

againat RICHARD A. MARTIN for the sum of Twsnty~Five

Thousand Five Hundred Dollars with interest from Nov-

ember 1, 19870,

I ask for this

Zsz Duncan M. Byrd, Jr,
Duncan M. Byrd, dJr.
Attorney for the Plaintiff

Box 726 '
Hot Springs, Virginia

Law Order Book 13
Page 308 |
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ENTER: November 1, 1971
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VIRGINIA,
IN THE CIRCUIT COURT OF BATH COUNTY

Maryland Casualty Company

CASE NO. 267

Va.

Richard A. Martin, infant

Steyen Lee Brinkley, infant

‘Darrell Chestnut, infant

Creigh Deeds, infant

Penny Bussard, infant

Gary Smith, infant

Jeffrey Lowry, infant

Ennis Armstrong, Administrator of
Sharl Lane Armstrong, deceased

Curtis Lowry, Administrator of
Steven Lowry, deceased

Ruth Dalton

Charles Csauley

Jackie L, Nelson, infant

Nt et et st Saaee Sl StV N gl Nt et Nt it it St “ait st “wust

This daj came Maryland Casualty Company,'by its
éttornoy, dnd by leave of court filed 1ts petition herein;
ﬁhan came Ennié Armstrong, Administrator of Shari Lane
Armstrong, deceased, Curtis Lowfy, in his own right and
as administrator of Stoven Lﬁwr?, deceased, Dorothy Lowry,
Ralph L. Nelson, Jr., Ella-:L. Nelson, Wayne Brinkley, Dawn
Brinkley, Rodnoy Chestnut, Reba M. Chestnut, Bugh Hicklin,
Emma T, Hicklin, Roy Bussard, Myrtle Bussard, Godfrey
Smith, Ruth M. Smith, Ruth Dalton and Charles Cauley and
filed their answer to said petition; whersupon the Court
doth appoint-Dﬁncan M. Byrd, Jr., a competent and discreet

EXHIBIT C
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attorney at law, as guardian ad litem for the infant
defendants tolsaid petition, Richard A. Martiﬁ, Steven
Les Brinkley, Darrell Chestnut, Creigh:Deeds, Penny Bussard,
Gary Smith, Jackie L. Nelson and Jeffrey Lowry and said
guérdian adilitem did thereupon file his sworn answer,von
his behalf and on behalf of séid infant defendants, to
said_petition.

:’Then again came said parties and said guardlan
ad litem and the Court heard evidence in open court in '
reference‘to'the matters set out in said petition; and
it appearing to the Court that the proposed payment by
Maryland Casualty Company into coﬁrt of the $50,000.00
coverage of its policy number 3-0567337, issuad.to Charles
A, Martin5 in full settlement and éatisfactidn of all claims
against Maryland Casualty Company for injuries, damages
and expeﬂses‘arising out of accldent of October 16, 1970,
at Bath County_High School, and of all dutles and obllgae
tions under sald poliey of 1nsuranée to defend any action _
against Richdrd A. Martin as a result of saild accident,
now pending or hereafter instituted; and it further
appearing to the Court that the qthgr.parties to this pro-'
ceeding haie agreed th@t they will not enforce payment of |
any judngnt that may be rendered dgainst-Richard A, Martin

for injuries and damages from sald acecident, beyond any
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available liability 1nsurance coverage by séid Mﬁrylund
Casualtnyompany or any. other insurance company; 1tkis
accordingly ORDERED that sald proposed payment by Maryland
Casualty Company of said sum of $50,000.00 be authorized |
and approved and that upon payment of sald sum to the Clerk
of this Court by Maryland Casualty Company, for distribution
" as the Court may hereafter dirsct, the said Maryland Cas-
ualty Compgny shall be and it hereby 1s released ahd dis~
charged of any aﬁd all other duties, obligaﬁiona and lia-
_ bilitles under its policy number 3-0567337, issued to
Charles A.'Martin, and that Richard A. Martin be thereby
rbieased of:anj liability for clalms fdr injuries, damdges
and ekpensés by any other party té this proéeeding in ex-
- cess of any other liablility cévefage that may be afailabie'
to said Richard A. Martin. I

It 1s further ORDERED that any portion of said
sum of $50,000.,00 directed herein to be pald to the Clerk
of'this Court, apportioned to or for the benefit of Ruth
Dalton, shall be subject to the subrogation cldim in the
amount of $4,052.01 of Maryland Casuklty Company &s Work-
men's Compensation insurer of the Bath County School Board
and shall be repaid to said Maryland Casualty Gompany from
said share of sald Ruth Dalton of said fund,

And this proceeding shall stand continued pending

" further order of this Court.
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ENTER: October 1, 1971

/s/ Barl L. Abbott
' Judge :

Law-Order'Book 13
Page 294

EXHIBIT C
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VIRGINIA,
| IN THE CIRCUIT COURT OF BATH COUNTY

MARYLAND CASUALTY COMPANY COMPLAINANT
VS: ORDER CASE

NO. 267

)
)
)
STEVEN LEE BRINKLEY, infant " DEFENDANTS )
DARRELL CHESTNUT, infant )
CREIGH DEEDS, infant )
PENNY BUSSARD, infant )
GARY SMITH, infant ‘ )
JEFFREY LOWRY, infant ' )
ENNIS ARMSTRONG, Administrator of )

"SHART LANE ARMSTRONG, deceased )
CURTIS LOWRY, Administrator of )

STEVEK LOWRY, deceased ' )
RUTH DALTON )
CHARLES CAULEY . )
JACKIE L. NELSON, infant ;

| This-day came the defendants, by their attorneys,
and it uppearing to the Court that the Maryl&nd Casualty
Cempnni has pald Fifty Thousand ($50,000. 00) Dollars to
the Clerk_of:the Circuit Court of Bath County for distrie
' bﬁtion as the Circult Court of Bath County may direct; -
and it ﬁu?thbr appearing to the Court that tho_defondunts
have agreed to accept the following sum of money for their
share in the said Fifty Thousand ($50,000.00) Dollars:
‘vSTEvEN LEE BRINKLEY, infant  $5,532,36

DARRELL CHESTNUT, infant $5,532.36
CREIGH DEEDS, infant $5,532,36
PENNY BUSSARD, infant = $5,532,36

70w



'GARY SMITH, infant , §5.552.36

JEFFREY LOWRY, infant - $5,532,36

ENNIS ARMSTRONG, Administrator $5,532.36
of Sharl Lane Armstrong, .
deceased

_ CURTIS LOWRY, Administrator of $5.532.36
Steven Lowry, decessed

RUTH DALTON . - $5,532,36
' CHARLES CAULEY .00
' JACKIE L. NELSON, infant. $ 100.00
ERWIN S. SOLOMON (court costs) $ _ 62.50
DUNCAN M. BYRD, JR. $ 46.25

(court costs)

- THEREFORE, it is Adjudged, Ordered and Decreed
that the cleik of the Circuit Court of Bath County pay
the above sums of moﬁéy wherein?thé infant defendants are E
involved tb the General Receivef of the Circuit Court éf
Bath County, The Mountain National Bank, Clifton Forge,
Virginia, with the exception of the One Hundred ($100.00)
Dollars that is to be paid directly to Jackio‘L; Nelson;
the above mentioned sums that are;dﬁe'the adulté shall be
paid directly by the Clerk of the Circuit Court of Bath
County, except the amount due Rutﬁ Dalton, the Clerk
shall hold until the further ordér;of this Couﬁt, And

this cause 1ls continued.

ENTER:-Qctober[G,’197l‘

Judge
-80=~"



VIRGINIA,
"~ IN THE CIRCUIT COURT OF BATH COUNTY

Maryland Casualty Company

V. B

IU

ER

Nt St g Nt “gt®

Richard A. Martin, an infant, et als CASE NO. 267
This day came Maryland Casualty Company, by its
attofnoy; and Ruth Dalton, by her attorney, and represented
to the Court that the payments to date made by Maryland
Casualty Company to or on behalf of Ruth Dalton, as Work-
men's‘Cdmpensation benefits due her from the B&th County
Sbhool Boird; amount to medical expenses In the sum of
One Thousand Six Hundred Seventy-seven Dollars and Eighty
Cents ($1,677.80) and Workmen's Coﬁpensationzbenéfitg in
the amount of Seven Hundred Sixty-one Dollarsvand_Seventy-
one Cents ($761.71), or a total Two Thousand Four Hundred
Thirty-nine Dollars and Fifty-one Cents ($2,439.51) and
that furthér.payments of Workmen's Compensétionvbenefits
tovthe sald Ruth Dalton will be tofminated by virtue of
her participation in the settlement arising out of this
'procoeding, it is ORDERED that the Clerk of this Court do
pay from the funds in his hgnds the sum of Two Thousand
Four.Hundféd Thirty—nina Dollars and Fifty-one Cents
($2,439.51) to Maryland Casualty Company or itsvﬁttorney,
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Wiyt B. Timberlake, Jr., and that the balance of the Sharen
of Ruth Dalton, amounting to Three Thousand_Ninety-two' |
Déllars and:Eighty-five Cents ($3,092.85); be paid to her.
lAnd it appesring that, after the payments herein
directed to be made, the funds coming into the hands of the
Clerk of thié Court by virtue of the Fifty Thousand Dpllar
($50,000.00) payment.made by Maryland Casualty Company will
have been fully disbursed and distributed, this proceeding

shall stand dismissed and be striken from the docket.

ENTER: February 7, 1972

/s/ Earl L. Abbobt
Judge

Please entef:

/8/ Erwin S, Solomon
Attorney for Ruth Dalton

/s/ Wayt B. Timberlske, Jr.
Attorney for Maryland Casualty

. Company

Law Order Book 13
Page 332 |

«82e



VIRGINIA,
IN THE COURT OF BATH COUNTY

WALTER ENNIS ARMSTRONG,
Administrator of the Estate
of Shari Lane Armstrong, deceased,

COMPLAINANT STIPULATION

V. |
NATIONWIDE MUTUAL INSURANCE COMPANY,
DEFENDANT

VV\JVVVVVVV‘ N St

'rIt is hereby stipulated by and betwoen the par-
ties hereto that the issues in thls case be submitted to
the Court for determination without 1ntervention of a
jury. It is further stipulated by the parties hereto that
in making its determination, the Court maj consider the
pleadings filed héréin and shall treat as evidence attich-
ments to fhe‘said pleadings, depositions of Richard
ArringtonbMartin and Charles Arrington Martin taken Dec-
ember 28, 1972 and the.wttachments filed with said dep-
ositions.,'It is further stipulated that the Court may
coﬁsider aé evidence #11 papers filed in eérlier'proéeed~
ings before this Court under the style of Walter Ennis
Armstrong, Administrator of the Estate of Shari Lane Arm-
strong'#._Richard'A. Martin, an infant (Law No. 245), and



Maryland Casualty Company. v. Richard A. Martin, infant,
et al (Case No. 267).
Executed this 27th day of Match,_1975 by the

parties hereto through thelr respective counsel.

WALTER ENNIS ARMSTRONG, Adm'r.
of the Estate of Shari Lane
Anmstrong

BY: DUNCAN M. BYRD, JR.
Duncen M. Byrd, Jr.,
Counsel '

NATIONWIDE MUTUAL INSURANCE
COMPANY

BY: ROBERT J. ROGERS
Robert J. Rogers, Counsel
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VIRGINIA,
IN THE CIRCUIT COURT OF BATH COUNTY

‘Maryland‘Caéualty Company
VS.

Richard A. Martin, infant
Steven Lee PBrinkley, infant
Darrell Chestnut, infant
Creigh Deeds, infant
Penny Bussard, infant
Gary Smith, infant
Jeffrey Lowry, infant
Ennis Armstrong, Administrator
- of the Estate of Shari
- Lene Armstrong, deceased
Curtis Lowry, Administrator of
the Estate of Steven Lowry,
deceased
Ruth Dalton
Charles Cauley
Jackie L. Nelson, infant

PETITION

N Nt Nt Nt i St et e et Sl Sttt et il "t et st iV “assl N " g

TO: THE HONORABLE EARL L. ABBOTT, JUDGE OF SKID COURT:

Your petitioner, Maryland Casualty Company,

: _rospectfully represents.

(1) That is engaged in the insurance business
dnd,iﬁ'connéction therewith, prior to the 16th day of
October, 1970, issued a certain sutomobile liability in-
surgnce'p011$§ to one Charles A, Martin on his 1955 Chev-
rolet pickup truck, with 1limits of $25,006.00 for any one
claim for pérsonal injuries and $50,000.00 for all e¢laims



arising oﬁt of any one accident;

 (2) That on the 16th day of October, 1970,
while said policj was outstanding, Richard A. Martin,
the infant son of Charles A. Martin, while operating
sald pickﬁp truck with the permission of siid'insurod,
on the perises of Valléy High School in Ba;h_County,
Virginia, permitted said pickup truck, while unoccupied,
to roll down & hill or decline and strike a group of
persona‘on_éaid premises; _

.(3) That as a result of said happening Shari
Lane Armstfong and Steven Lowry were fatally Injured,
Ennis Armstrong having since qualified as administrator
of the estate of Shari Lane Armstrong and Curtis Lowry
having qualified as #dministrator of the estate of Steven
Lowry; further, Steven Lee Brinkley, age 8, son of
‘Wayne Brinkley and.Emszrinkley,‘Darreli Chestnut, age
10, son of Rbdnoy Chestnut and Reba M. Chestnut, Croigh
Deeds, age 12, son of Hugh Hicklin and Emma T; Hicklin,
Penny Bussard, age 10, daughter of Roy Bussard and Myrtle
Bussard, Gary Smith, age 15, son of Godfref'Smith and
Ruth M. Smith, Jeffrey Lowry, age 9, son of Curtis dery
and DOrothy Léwry, Ruth Dalton and Charles'cauléy suffered
personal injuries and were required to undergo medical

and hospital care and treatment for same;
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(4) That Shari Lane Armstrong died ummarried
and without issue, leaving her father, Ennis Armstrong,
and her mbther, Crystal Hooker Armstrong, and no brothers
or sisters; and Steven Lowry died unmarried and without
leaving iaque, leaving his father, Curtis Lowry, his mother,
Dorothy Lowry, and one brother, Jeffrey Lowry, age 9;

'(5) That petitioner desires to pay the said

sum of Fiftj'Thousand Doilars ($50,000.00) into Court
for future}distributidn among said injured parties under
the direction of this Court, said payment to be in fuli
settlement of all duties and obligations.under the afore-
said'policy of insurance, it being policy number 5-0567337,
erising out.of said adcidont, ineluding the duty to defend
any pending'éctions against said Richard A. Martin.or any
actions hereafter instituted againét him for injuries,
death or ddmages arising out of this accideht; and

| (6) That the said Ruth Dalton suffeﬁed her
sald injuries in the course of her omploymént by the
Bath County School Board and has been or will be paid
& total of $4;052.01 by your petitioner as Workmen's
Compehsation insurer of the Bath County School Board, as
to which petltioner is entitled to & refund out of Ruth -
Dalton's distributive share of said $50,000.00 fund,
under and by v1rtue of its statutory right'@f subrogation.



‘thfsfore, petitioner prays that said Richard
YA..Martin, Steven Lde.Brinkley,Ihmn.Brinkloy, Wayne Brink-
ley, Darrell Chestnut, Rodney Chestnut, Reba M. Chestnut,
Creigh Deedé, Hugh Hicklin, Emma T, Hicklin, Penny Bussard;

Roy Bussard, Myrtle Bussard, Gary Smith, Godfrey Smith,
Ruth M. Smith, Jeffrey Lowry, Curtis Lowry, in his own
right and ﬁs Administrator of the Estate of Steven Lowry,

' deceased, Dorothy Lowry, Ennis Armstrong in his own right
and as administrator of the Estate of Shari Lane Armstrong,
deceased, nystal Hooker Armstrong, Ruth Dalton and Charles
"Cauley be made parties defendant to this petition; that
the adult defendants be required ﬁo answer same but not
under oath, oath being walved; that & competent and dis-
crest attofﬁéy at law 6r attorneys at law be éppointed
guardian ad litem for the infant defendants.dnd be re-
_quired to answerbthis petition under oath on'their behalf;
that the Court hear evidence in regard to thalsaid aceci-
dent and resulting injuries of the various victims here-
inbefore named;. that the proposed payment 1lnto Court of
$50,000.00 to be made by potitioﬁar as hereinabove set
out in full settlement of all duties, liabilities and ob-
ligations of petitioner under its dforesaid’policy of
sutomobile 1liability insurance issued to Charles A. Martin,
arising out of said accident of October 16, 1976 be rati-
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fied, apprbvod, confirmed and made binding upon all par-
ties to this proceeding; and that the aubrqgafion rights
of your petitioner as to the Ruth Dalton Shnré of said
fund be protected and Pefund to pétitioner be ordered

as to samg.t
Respectfully submitted,

MARYLAND CASUALTY COMPANY
BY COUNSEL |

Timberlake, Smith, Thomas & Moses

Wayt B, Timberlake
'irginia Bank ng
Staunton, Virginia

Counsel
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VIRGINIA,
IN THE CIRCUIT COURT OF BATH COUNTY

Maryland Casualty Company
vs. |

Richard A. Martin, infant
Steven Lee Brinkley, infant
Darrell Chestnut, infant
Creigh Deeds, infant
Penny Bussard, infant
Gary Smith, infant
Jeffrey Lowry, infant '
Ennis Armstrong, Administrator.of
: Shari Lane Armstrong, deceased
Curtis Lowry, Administrator of
©  Steven Lowry, deceased
Ruth Dalton
Charles Cauley
Jackie L. Nelson, infant

ANSWER

- s e = o e
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The snswer of Ennis Armstrong, Administrator
of Shari Lﬁne Armsfrong, deceased; Curtia Lowry, in
his own right and as Administrator of Steven Lowry,
deceased, and Dorothy Lowry; Wayne Brinkley, Dawn
Brinkley; Rodney Chestnut and Reba M. Chest;mt_'; Hugh
Hicklin and Emma T. Hicklin; Roy Bussard and Myrtle
Bussard; Godfrey Smith and Ruth M. Smith; Curtis Lowry
and Dorothy Lowry; Ruth Dalton; and Charles Cauley to
a petition filed against them and others in the Cirecuit
Court of Bath County, Virginie, by Maryland -cuuaity y

Company:



| For answer to said petition, the undersigned
answer and say that they admit the allogations contalned

therein and concur in the prayer o said petition.

Respectfully submitted,

/s/ Ennis Armstrong /8/ Rodney Chestnut
Ennis Armstrong, Admr. of Rodney Chestnut
Shari Lane Armstrong, deceased

/s/ Curtis Lowry /s/ Reba M. Chestnut
Curtls Lowry, 1n his own Reba M. Chestnut
right and as Admr. of - a

Steven Lowry, deceased

%gl Wayne Brinkley ' /8/ Hugh Higklin

ayne Brinkley ugh Hicklin

/s/ Dawn Brinkley /s/ Fmma T. Hicklin _

Dawn Brinkley na T. Hicklin

/s/ Myrtle Bussard /s/ Roy Bussard

Myrtle Bussard ' . Roy Bussard

ésg Godfrey Smith /8/ Dorothy Lowry
odfrey Smith Dorothy Lowry



/s/ Ruth M. Smith
Ruth M. Smith

/s/ Ralph L. Nelson, Jr.
Ralph L. Nelson, Jr.

s/ Flla L. Nelson
1a L. Nelson

/s/ Ruth Dalton

Ruth Dalton

/8/ Charles Cauley

Charles Cauley

Filed: October 1, 1971
Earl L. Abbott, Judge
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VIRGINIA,
IN THE CIRCUIT COURT OF BATH COUNTY

Maryland Casualty Company
VS.

Richard A. Martin, infant

Steven Lee Brinkley, infant

Darrell Chestnut, infant

Creigh Deeds, infant

Penny Bussard, infant

Gary Smith, infant

Jeffrey Lowry, infant

Ennis Armstrong, Administrator

. of Shari Lane Armstrong, deceased

Curtis Lowry, Administrator of
Steven Lowry, deceased

Ruth Dalton

Charles Cauley
Jackie L. Nelson, infant

et e M M el et el S S e S N e s S S
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The answer of Riéhérd A, Martin,_Stoven Lee
Brinkley, Darrell Chestnut, Creigh Deeds, Penny Bussard,
Gary Smith, Jgffroy Lowry and Jackie L. Nelson, infants
under twenty-one years of}age, by Duncan M. Byrd, Jr.,
guafdian ad litem appointed to defend them in this pro-
ceeding and the answef of said gusrdian ad litém to a
petition'fiisd againsﬁ said infants and others.in the
Circult Court of Bath County, Virginia, by Maryland Cas-
ualty Company,. |

be answer to said petitibn, these defepdants,

by their said guardian ad litem, answer and say that they
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are of tender years and do not lmow thelr rights in the
subject matter of thle proceeding; they pray the protec-

. tion of thé Court; and they ask that no order be entered

to their pre judice, |
| Respectfully submitted,

Richard A. Martin Creigh Deeds

by Duncan M. Byrd, Jr. by ./s/ Duncan M. Byrd, Jr,

werdian Ad Litem

Steven Lee Brinkley

by ( / Duncan M. Byrd, Jr.
uardlian Ad Litem

Darrell Chestnut

by /s/ Duncan M. Byrd, Jr.
uardian Ad Litem

'Jeffrey Lowfy

s/ Duncan M., Byrd, Jr.

by
uardian Ad Litem

Guardian Ad Litem

Penny Bussard
by (sz,Dunc&n M, Byrd, Jr.
uardian tem

Gary Smith

by ./s/ Duncan M. Byrd, Jr.
Guardian Ad Litem

Jackle L, Nelson

by /s/ Duncan M, Byrd, Jr.
Guardian Ad Litenm

ésé Duncan M. Bﬁrd,'Jr.

Subseribed and sworn to before me this 1lst day

s/ Barl L, Abbott
ZLILEﬁﬁaﬁ

of October, 1971,
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~ Jeffrey Lowry, infant

i

VIRGINIA,
~ IN THE CIRCUIT COURT OF BATH COUNTY

Maryland Casualty Company
VS:

Richard A. Martin, infant
Stéven Lee Brinkley, infant
Darrell Chestnut, infant
Creigh Deeds, infant

Penny Bussard, infant

Gary Smith, infant

CASE NO. 267

Ennis Armstrong, Administrator of
Sharl Lane Armstrong, deceased
Curtis Lowry, Administrator of
" Steven Lowry, deceased
Ruth Dalton .
Charles Cauley
Jacklie L. Nelson, infant -

N M Mt el e Sl S eet? Nt St ot st e st st gt vtV il “e®

This day came Maryland Casualty Company, by 1ts
attorney, and by leave of court filed its petition herein,
then came Ennis Armstrong, Administrator of Shari Lane
: Armstrong, deceased, Curtis Lowry, in his own right and
as administrator of Steven Lowry, deceased; Dorothy Lowry;
Ralph L. Nelson, Jr., Ella L. Nelson; Wayne Brinkley,
Dawn Brinkiey; Rodney Chestnut, Reba M. Chestnut; Hugh
Hicklin, Emma T. Hicklin; Roy Bussard, Mjrtle Buésard;
Godfrey Smith, Ruth M. Smith; Ruth. Daltonvand Charles
Cau\by and filed their answer to sald petition; where-

upon the Court doth appoint Duncan M. Byrd, Jr., a Coma
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petent and discreet attoreny at 1aw, a8 guardian ad
litem for.ﬁha infant defendants to said petition, Richard
A, Martin, Steven Lee Brihkley, Darrell Chestnut, Creigh
Deeds, Penny Bussard, Gary Smith, Jackie L. Nelson and
Jeffrey Lowry and said guardian ad litem da1d thersupon
file his sw§rn answer, on his behalf and on'behdlf of sald
infant defendants, to said petitlon. _ |

Then again came sald parties and said guardlan
ad litem and‘the Court heard evidence in open court in
reference to the maﬁters set out in sald petition; and
it appearing to the Court that the proposed payment by.
Maryland Casualty Company into court of the $SQ,OO0.00
coverage of 1its policy number 5-0567537,'issue&_to Charles
A. Martin, in full settlement and satisfaction of all
C1aims against said Maryland Casuglty Company for injuriles,
demages and expenses arising out of accident of October
16, 1970 at‘Bath Céunty High School, and of &ll duties
and obligations under said poliey of insurance to defend
any action'against'Richard A. Martin as a rasﬁlt of said
accidant, now pending ér hereafter instituted, and it
further appearing to the Court that the other partios to
this proceeding have agreed that they will not enforce
payment of any judgment that may be rendered against
_Richard A, Martin for injuries and damages.frém said acci-

dent, beyond any available 11ab111ty insurance coverage



by said'Méryland Casualty Company or any other insurance.
company;' it is accordingly ORDERED that the said pro-
posed payment'by Maryland Casualty Company of sald sum
of $50,000;OO be authorized and approved and that upon
payment of said sum to the Clerk of this qurt by Mary-
lénd Casualty Company, for distribution as the Court may

AN

hereafter direct, the said Maryland Casuélty Coﬁpany
shall be and'it hereby is released and discharged of any'
and all other duties, obligations and 11abilities under
1ts policy number 3-0567337, issued to Qhﬁrids A. Martin,
and that Richard A. Martin be thereby released of any lia-
bility for‘claims for injuries, damages and expenses by
any othéf pérty to this pboceediﬁg in excess of any other
liability 1nsurance.coverage that may be available to
said Richard A. Martin. _

it is further ORDERED thgt any poftion of said
sum of $50,000.00 directed herein to be paid to the Clerk
of this Court which may be, by“future order of this Coﬁrt,
apportioned to or for the benofit of Ruth Dalton, shall
be subject to the subrogation claim in the amount of
$4,052.01 of Maryland Casualty Company as Workmen's Com-
- pensation insurer of the Bath County School Boird‘and
: shdll be repaid to said Maryland Casualty Compahy from
| said share of said Ruth Dalton of said fund, o

And this proceeding shall stand continucd pending
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furthsr order of this Court.

ENTER: October 1, 1971

Law Order Book 13
Page 294
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VIRGINIA,
IN THE CIRCUIT COURT OF BATH COUNTY

MARYLAND CASUALTY COMPANY
COMPLAINANT

VS:

STEVEN LEE BRINKLEY, infant

DARRELL CHESTNUT, infant

CREIGH DEEDS, infant

PENNY BUSSAR, infant

GARY SMITH, infant

JEFFREY LOWRY, infant

ENNIS ARMSTRONG, Administrator of
SHARI LANE ARMSTRONG, deceased

CURTIS LOWRY, Administrator of
STEVEN LOWRY, deceased

RUTH DALTON

CHARLES CAULEY

JACKIE L. NELSON, infant

ORDER CASE NO. 267

DEFENDANTS

Nt N Vot Sireapl’' Nt Nt Nt st N el Sl * i Sl Nl st et it “sacai® “oa® st "t gt

This day came the defendants, by‘their attorneys,
andiit Appéaring to the Court that the Maryland Casualty
Comapny has paid Fifty Thousand ($50,000.00) Dollars to

the Clerk.ofvthe Circuit Court of Qﬁth County fof distri-
bution as the Circuit Court of Bath County may diroct; |
and 1t further appearing to the Court that the defendants
have agreed to accept the following sums of ﬁﬁﬁay; for
thelir share in the said Fifty Thﬁnﬁgnd ($50,000,00) Dollars:
ot $5,652.36

Steven Les Brinkley, infant

=100~



| Darrell Chestnut, infant §5,532.36
Creigh Doedé, infant $5,532.36
Penny Bussard, infant $5,532,36 .'
Gary Smith, infant $5,532.36

Jeffrey Lowry, infant $5,532,.36

Ennis Armstrong, Administrator
' of Sharl Lane Armstrong, Dec'd $5,532.36

Curtis Lowry, Admihistrator of
Steven Lowry, Dec'd. $5,532.36

Ruth Dalton $5,532.36
'Charles Cauley 0,00

Jackie L. Nelson, infant ;$100.00.
.Erwin S. Solomon $62.50 Court Costs
Duncan M. Byrd, Jr. $46.25 Court Costs

THEREFORE, it is Adjudged, Ordered and Decreed
that the Clerk of the Circuit Court of Baﬁh County pay
the above sums df money wherein the infant défeﬁdaﬁts
are involved to the General Roceiver of‘the‘Circuit Court
of Bath County, The Mountain National Bank, Clifton Forge,
Virginia, with the exception of the One Hundred ($100.00)
Dollars that is to‘be'phid directiy to Jackie L. Nelson;
the above mentioned sums that are dus the adults shall
be paid directly by the Clerk of the'Circﬁit‘Céurt,df
Bath County, except the amount due Ruth Dalton, the Clerk
shall hold until the further order of this Coﬁi-'t;-and this
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cause is continued.

ENTER: . Qctober 6, 1971

/s/ Barl L. Abbott

Judge

Law Order Book 13
Page 297
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VIRGINIA,
| IN THE CIRCUIT COURT OF BATH COUNTY

MARYLAND CASUALTY COMPANY

V. OR

o

ER

A L W i

RICHARD A. MARTIN, an infant, ot als CASE-NO. 267

This day came Maryland‘Casualty Cbmpany, by its
attorney, and Ruth Dalton, by her attorney, and represonted
~ to the Court that the payments to date made by Maryland
Casualty Company to or on behalf of Ruth Dalton, as Work-
men's Compensation benefits due her froﬁ th@bBith.Gounty
School Board, amount to medical expenses in the sum of
One Thousand Six Hundred Sevont&-seven Dollars and Eighty
Cents ($1,677;80) and Workmen's Compensatidn'benofits'in
the amount of Seven Hundred Sixty-one Dollars and Seventy-
one Cents ($761.71), or a total of Two Thousand Four Hun-
dred -Thirty-nine Dollars and Fifty-one Cenﬁs ($2,439.51)
and thnt’fufthor payments of Workmen's Compengation bene-
fits to the said Ruth Dalton will be terminated by virtue
of her parﬁicipation in the settlement arising out of this
proceeding, it is ORDERED that the Clerk of thistourt do
pay from the funds in his hands the sum of Two Thous&nd

Four Hundred Thirtyéniné Dollars and Fifty-one Cents
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($2,439.51)'to M#ryland Casualty Company br.its'attornoy,
Wayt B. Timbgrlako, Jf., s&nd thaﬁ the balance of the
share of Ruth Dalton, amounting to Throe Thpusand Ninety-
two Dollars and Eight-five Cents ($3,092.85), be paid to
her., : '

~‘And it appearing that, after the payments herein
dire@tod to be made, the funds coming into the hands of
the Clerk of this Court by virtus of the Fifty Thousand
Dollar ($50,000.,00) paymént made by Maryland_Casﬁaity
Company will have been fully disbursed and distributed,
this proceeding shall stand dismissed and be strikgn from

the docket.

ENTER: - February 7, 1972

/a/ Earl L. Abbott
Judge —

Pléase enter:
ésé Erwin S. Solomon |
ttorney for Ru alton

/s/ Wayt B, Timberlake, Jr.
Attorney for Maryland
Casualty Company

Law Order Book 13
Page 332
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VIR GINIA:

IN THE CIRCUIT COURT OF BATH COUNTY

WALTER ENNIS ARMSTRONG,

Administrator of the Estate of
Shari Lane Armstrong,

Plaintiff

NATIONWIDE INSURANCE |
COMPANY,

Defendant

MEMORANDUM OF DEFENDANT
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VIRGINIA:

IN THE CIRCUIT COURT QF BATH COUNTY

WALTER ENNIS ARMSTRONG,
Administrator of the Estate of

-Shari Lane Armstrong,
Chancery Case No. 93

Plaintiff |
MEMORANDUM OF DEFENDANT

NATIONWIDE INSURANCE

)

)

)

)

)

o | )
v. )
| )

)

COMPANY, )
)

)

Defendant

Comes now defendant, Nationwide Insurance Company, by
counsel, and files herewith its memorandum in support of its amended

answer,

MATERIAL PROCEEDINGS -

A. Instant Proceedings.

This is an equity proceeding commenced in April, 1972, in
which pIaintiff ceeks declaratory judgment that defendant, by virtue of a
certain insuré.nce policy issued to one Richard A. Ma;tiﬁ, is liable.for a
judgment ol.)taine.db by plaintiff against Martin in the sum of $.25, 500. For

reasons elaborated hereafter, defendant has deniedvan.y liability.

'B. Previous Proceedings.

Previous proceedings in this court followed an accident on

October 16, 1970 at a local high school football game in Bath County. At




that tiln_é, 5'1955 Chevrolet pick-up truck owned. by‘Charlles A. Martin,
which Bad been parked by his 18 year old son Richérd A. Ma_rtin, rolled
down a hill andv struck p‘laintiff's decedent, a spectatdf, causing injuries
from which she.died. The run-away truck also st;‘uck a number of other>
spectators, _ éa_using_ iﬁjury and/or death to them. ’

~ Two weeks after the accident, on October 50_, 1970, plaintiff
filed a wrongful death action against Richard A. Martin, Law No. 245.
Servicév.of pr‘o‘cess was effected by delivery of the suit papers to the
defendaﬁt‘s fatﬁer on November 4, 1970. No answer or appearance was
made by Richafd A. Martin. On November 30, 1970? Riqhard A Martin
joinéd t.he Unifed States Navy and has been in the military service e.ver
since.

The death action brought by plaintiff remained dormant until
November i, 1971. On that date, an order was enter ed éppointin'g a
guardian ad litem for Martiﬁ, and the guardian ad litem filed his answer.
At the same fifrie, judgment was rendered against Martin in the sum of
$25,500, with iLterest from November 1, 1970, by an or‘def reciting the
elapse of 21 daysva;fter service of process without appearénce or answer by
deféndant’.

' \\ Both Martin and his father knew of the death action filed by
pla:intiff. However, neither was aware of any developménts in that action,
including the jﬁd_g%nent of November 1, 1971, uﬁtil depositiéns taken in thé

instant cause on December 28, 1972. (Dcpositions 11, 31)
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On. Cctober 1, 1971, during the pendency of the wrongful death
action and pfior"to the judgment order against Martin, proceedings were
filed in this court by Maryland Casualty Company, which provided

liability insurance coverage on the pick-up truck involved in the accident.

| Both the plaintiff and Martin were named as defendants in that proceeding,

case No. 267, along with other parties injured or killed in the accident.

An or‘der eﬁtered Octobgr 1, 1971 in that procecding'recitesv
paymenf into court by Maryland Casualty ‘of its $50, 000 coverage. The
order further recites that the payment is made in full settlement .of all
claims against Maryland Casualty because of the acc,ident,'and in full
set.tllement "of all duties aﬁd obligations gnder said.pollicy of insurance to
defend ény action against Richard A. Martin as a result of said ac.cide_nt,
now pendingv or Hereafter instituted...." The order further recites that
the pé.rﬁes té the_proc;aeding have agreed that they'will not enforce pay-
ment of any Judgment that m1ght be rendered against Martm because of the .
said accident ”beyond any available liability insurance coverage by the sa1d
Maryland Casualty or any other insurance company... .. ! Finally, the

order decrees:

'...that Richard A. Martin be thereby
~ released of any liability for claims for
“injuries, damages and expenses by any party
to this proceeding in excess of any other
liability insurance coverage that may be
ava11able to the said Richard A. Martin.'




A an o e o e e b mite

" An order entercd in the proceedings on October 6, 1971,
di_stributed_thé procecds of the Maryland Casualty policy among the
various claimants, including plaintiff. The judgrent thereaiter entered

against Martin on November 1, 1971, remains unsatisfied of record.

INSURANCE COVERAGE

A. Pick-up .'_I‘ruck.

As indicated above, Maryland Casualty Insurance Company
provided $50, 000 liability insurance coveragé on the 1955 Chevrolet
pick-up truck which was involved in the accident. This truck was ti’cle.d

in the name of Charles A. Martin, father of Richard A. Martin.

“B. Volkswagen.

At the time of the accident, Nationwide Mutﬁél Insurance Company
provided liability insurance coverage to a 1963 Volkswagen titled in the
name of Richard A. Martin. A true copy of the policy which carried

coverage of $15,000/$30, 000, is contained in the court papers.

i FACTS

E Richard A. Martin was born on August 25, 1952. Until he went

in the military service on November 30, 1970, he resided with his parents,

Mr. & Mrs. Charles A. Martin, in Mountain Grove, Bath County, Virginia.

’ In the summer of 1969 Martin was compelled to go to high school

o

in the summer, and his father purchased a 1951 Chevrolet to pfovide the




necessary transportation. A contract of l.iab'.ility insurance for this
vehicle was provided by defendant, Nationwide Mutﬁal Insurance Company.

| AMax-tin graduated from high school in June,. 1970, .and obtained
‘employmer.lt with the Hot Spriﬁgs Company. On June 29, 1970, the 1951
Chevrolet was, trade‘d in on a -1963 Volkswégen, and an endox;sement was
added to the insurance pélicy to show the change of vehicles. As a result
of the changé; a compact car discount was allowed and resulted in a lower
premiufn.

S Thé ,V_olkswagen vehicle was titled in Martin's name, althoughv
the no-te'whic_h financed the vehicle was signed b}f his parents. Because
he had emﬁioyment, he made the payments on the vehicle, and also provided
for the gas and maintenance.

Martin had the Volkswagen vehicle for only a week. At this .time,
aroﬁnd thef'fiAr st'w,eek in July, 1970, a va1§e popped off, went thrvough the
piston and tox;-e thé motor up. . (Depositioné 29). The VW vehicle was thén
towed to a sefvice station in Covington, Vir ginia, ._wit'h fhe hope that it
might be repaired there. As Martin I’mt:it, |

"] took it to a boy in Covington, Robert
Moore, to see if he could fix it. "

- Moore was not a licensed mechanic, nor was the service station a regular
repair garagé. (Deposition 23, 24).
The Volkswagen vehicle was never repaired. It stayed at Robert

‘Moore's place for about six fnonths, and it was subsequently towed back to

.
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the Martin farm. It was never restored to use following the engine
blow-~up dufing the first week of July, 1970.
At the time Martin towed the VW vehicle to Moore's, he had
no idea when, if ever, the vehicle would be returned to him. ‘(Deposition 24).
He thought that his loss of the vehicle would be a temporary arrangement,
which would. not éxtend to six months, but while he hoped to get the vehicle
back soon, he realized that it might take longer than six months.
(Depositions _26). In essAence, at the time the VW vehicle was delivered to
Moore, Martin did not know how long the repair work would take. He
reéﬁonded to the questioning of plaintiff'é counsel in this manner:
"Q. At the time you took the car down to Mr. Moore,
what type of, well, did he give you any type of
estimate as to how lopg it would take him to

"have the car repaired?

A. - No; he just said he would do it when he could,
when he got time. ' (Depositions 20)

The same sentiment was echoed by Martin's father in responding to questions
by plaintiff's counsel:
", . Now, afte‘.r Richard, when he put his car in the
garage [sic], at this time did you understand
that this would be a temporary arrangement

that he was going to be out of the use of the car?

A, Well, we didn't know how long it would take to
fix it. It is hard to get parts for a Volkswagen.

Did you have any idea how long it would take ?
A. *No, sir.

Q. ' Did you think it would take as long as six months?




A. Yes, sir.

Q. | You thought at that time it would be that much?

A, : Yeé, sir." (Depositions 33)

There is no question that following the démiée of the Volkswagen
vehicle, the father's pick-up t'ruck subsequently involved in the accident
was furnished for Richard's regular use. Martin said that during the
time i)etween thé VW breakdown and the accident, thé truck was furnished
for his uée on a. regular basis. (Depositions 9, 22 and 23). This arrange-

ment was confirmed by the father's testimony. (Dépositions 30).

ARGUMENT

A. Nationwide's coverage.

3 Nation‘&ide submits that its policy issued to Martin did not
e#tend to the accident for a number of reasons.
‘The law is clear that in the absence of a provision extending
coverage of an‘automobile liability policy to automobiles. ofher than that

described in the policy, the insurer does not cover the insured's liability

resulting from the use of such other automobiles. Commercial Insurance

Company of Newark v. Gardner, 233 F: Supp. 884 (E.P.S.C. 1964). It

follows from the foregoing that the insurer has the right to if‘npose conditions
and limitations in the extension of such coverage.
* In the policy under consideration, Nationwide limited coverage

extended to automobiles not described in the policy. Parbagraph v {d) (1)

orilg-



expressly provides that the insuring agreement does ﬁot apply to any
automobile fufniéhed for the named insur‘e'd's regular use. As observed
in the recital» of facts, there is no question but that the pick-up truck
involved in the 'a:ccide'nt was furnished for M.artini‘s-vregular use. .Hepcg
the .coverage of his policy with Nationwide was expr eésly excluded as to

the truck.

Thevreasoning is well described in Quesenberry v. Nichols and

Erie, 208 Va. 667, 159 S.E, 2d 636 (1968). The court used this language
in describing the policy under consideration:

"The policy involved here is basically
not unlike a standard automobile liability
policy. The general purpose and effect of
such a policy is to protect the insured
against liability arising from the use of his
automobile, and in addition, from the
infrequent or casual use of automobiles other
than the one described in the policy. .Usually
excluded is protection against liability with
respect to the insured's frequent use of
another automobile. ' (208 Va. 672)

Plaintiff seeks to avoid the express exclusion by contending that

.the pick-up truck was a temporary substitute automobile to replace Martin's

Volkswagen vehicle. However, the section (paragraph IV (a)), providing fér

HRECITET AP URC AIIOR- S-SR SR RN

substitute vehicle is restricted by its own language, v”exc'ept where stated
to the contrary.'! Thus, the definition of temporary substitute automobile
is restricted by the contréry provision in paragraph.V (d) (1), the express

exclusion of a regularly furnished automobile. vI,f Martin on the night of the




accident had b_eén using as substitute trlansportation a vehicle not
furnished for his regular use, plaintiff's iposition would beé stronger.
However, th¢ ‘clear language excluding 1:hé policy's application to a vehicle
furnished for the insured‘s'regulaxlt- use restricts the extension of covera.ge
to a temporary substitute autbmobile, as evidenced by the words in IV (a),
';except where stated to the contrary."

Moreover, a substitute automobile cannot be covered where a
time more than reasonable elapse's before the disabled vehicle is returned
to normal use. Otherwise, the intention of the polic‘y provision would be
defeafed entirely,

In the instant case, Martin hopéd that the veﬁiclg would be
repaired soon, but acknowledged his realization that i.t might take more
than six months. Indeed, the car was never returned to normal use.
Having reduéed the amount of the pr emium to the insurance company
through acquisition of a smaller car, it would be grossly inequitable to
permit the insured to maintain full V‘coverage on a diffe:r.ent,’ larger vehicle
furnished fof ﬁis.regular uée.

B. Effect of the Judgment.

Even if it be assumed that Nationwide's coverage on the
Volkswagen vehicle did extend to the truck furnished for Martin's regular

use, Nationwide clearly has no responsi\‘bility to plaintiff in this matter.




' I'nlt_he Maryland Casualty précccdings in October, 1971, which
occurred pfibr‘ to the so-called judgment of November 1, 1971, plaintiff
released Martin of all liability because of the accident in question.

Plaintiff will concede, as indicated in the order, thaf he intended to and

did in fact dis>ch'arge Martin personally from any further liability. Although
not intended, _this action also released Nationwide, as Martin's liability
insurance éarrier, from any further responsibilify. It was impossible to
vreblease Martin without also releasing .Nationwide‘, and the éttempt to

limit the release to Martin pefsonally' wa s'to’cally ih‘effective. ' |

The principal is stated in Couch on Insurance, 2d, §4528:

"As a general rule, an insurer is not
liable when. .. the insured is not liable....
This is based upon the rationale that the
liability of the insurer cannot be any -
greater than that of the insured. A
fortiori, where the action is dismissed as
to the insured, no liability attaches against
the insurer. " .

By way of example, where a claimant is not entitled to recover
from an insured because of the latter's governmental immunity, he cannot
maintain an action against the insurer. An instance more pertinent to the

case at bar occurred in Young v. State Farm Mutual Automobile Insurance

Company, 267 N.C. 339, 148 S,E, 2d 226 (1966). There, A and B collided
in an automobile accident and sustained injuries. A sued B, and B counter-

claimed. B's insurance carrier subsequently paid A, and an order was




enter ed di'sn.ﬁ.is sing the case with the recital that all’:r}\attcrs in conlroversy
had been settled by the parties. Subsequently, the judgment order was
amended to vx;.écite that the dismissal was without prejudice to B's counter -
claim, and B'thereafter obtained judgment against A on the counter-claim..
.Suit.to coliect the judgn‘leht was then brought by B against A's insurance

carrier.

Holding that B could not maintain the action against the carrier,

the court stated as follows:

“Having compromised and settled their adverse
claims against each other upon the basis of
Young's insurer having paid off Moore's claim,
this conduct absolved Moore's insurer from
liability. Thereafter, by changing the Judgment

the parties did not restore this defendant's
liability which had been terminated by the
settlement. The defendant's liability having
terminated, the parties could not restore it,
enabling Young to collect from Moore's insurer.
The law does not look with favor on liability
created by manipulation. (148 S.E, 24 229,
emphasis supplied)

Nationwide's liability, if-any, was strictly derivative. Its
obligation is set forth in Coverage G of the insuring agreement:

"To pay 6n behalf of the Insured all sums which
the insured should become legally obhgated to

pay [etc.]...."

Plaintiff's release of Martin from legal obligation to him extinguished any
responsibility Nationwide might otherwise had had; its liability terminated

with that event and nothing occurring thereafter could restore it.
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The procéedings which followed the settlement amounted {o
a sham and illustrated the maﬁipulative process {rowned upon in Young

v. State Far.m, supra. One month after releasing Martin, plaintiff took

default judgment against him. Because he was an infant, a guardian ad
litem was a.p'poin'ted for him, but the guardian's appoinvtment and answer
occurred on the samé day of the judgment. No Plea o.f‘Release or other
defense was asserted on Martin's behalf, al’chough'the guardian ad litem
was involved in the earlier proceedings in which the release was execvuted.
Neither Martin, ‘who was a member of the military service at.the time of
the judgment, nor his father, who was then residing in the court's
jurisdiction,A vwas“ ever informed of the release in favor of Martir; or the
judgment against him, until so advised at the time of their depositions in
this proceedin‘g.

The ‘pr.ocedure following the relea§e was an obvious effort to
create liability on the part of Nationwide as Martin's liability insurer.
However, the effort was unsuccessful as Nationwide's r.esponsvibility had
alreadly been extinguished. .The release of Martin terminated Nationwide's
liability, which could not thereafter be .rgstored through the sham judgment.

C. Soldiers and Sailors Civil Relief Act.

Nationwide submits that the foregoing discussion makes unnecessary
an extensive discussion of the Soldiers and Sailors Civil Relief Act of 1940
(50 U.S.C. App. §520) as related to the judgment of November 1, 1971.

That statute provides that if there is default of appearance by a defendant,

U a



plaintiff béfore entering judgment shall file an affidavit establishing
that défer;dan-t' is not in military service. In the absence of such an
affidavit, the statute-prohibits entry of judgment if défendant is in
military ser\}ice until an attorney has been appointed to represent his
interest. The statute further provides that no such attorney shall have
power to waive any rights of the defendant or bind him by his acts.

It is ciear that the foregoing provisions were not satisfied in
the order of November 1, 1971, whiph recites defendant's failure of
appeafance, but makes no referepce to his military service.

Paragraph (4) of §520 does not relieve plaintiff of the foregoihg
obligations'. That paragraph is supplemental to these‘vobligatio.ns and gives
a military defendant the further right to 4open a judgment where his ability

to defend was prejudiced by his military service.

CONCLUSION

Plaintiff here seeks to impose liability upoh defendant on the basis
of the insurin'ce policy issued to Richard A. Martin.

However, plaintiff has failed to establish the application of the
policy to theﬁc'c.ident which caused the death of hi; decedent. And.even if
the coverage vhéd been applicable, 'defenda.nt was reliéved of responsibility
by plaintiff‘s conduct in releasing Martin of any legal obligation because

of the accident.
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Plaintiff cannot expéct support for his effort to re-create
liability on the d{cfcndant after it had been discharged of obligatiion,
The rclease of its insured terminated defendant's responsibility finally,
and the judgment secured thereafter had no effect as to defendant.

Moreover, a court of equity will not countcnance the conduct
of a party télci’ng" default judgment against a defendant Ihe has previously
released. If t.he._party obtains the judgmer;t solely to.:create liability on
the defendallt's.iﬁsurer, the judgment is a sham. ‘In any event, thé method
and purpose of the judgment do not permit a clean hands conclusion, and
plaintiff accordingly has no standing to seek eqﬁitablé relief. Defendant
respectfully submits that under the pleadings and evidence in this cause
the .same shoﬁld be dismis'sgd.

Respectfully,

"NATIONWIDE MUTUAL INSURANCE COMPANY_

. s .
~ ._/.)_(, \ /( S

. _//.,«/é_q 7 (om0 ot
Of Counsel/

Woods, Rogers, Muse, Walker & Thornton
105 Franklin Road, S.W.
Roanoke, Virg_inia 24004

Counsel for Nationwide Mutual Insurance Company
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CERTIFICATE

I,..l}obert J. Rogers, of counsel for defendant, Nationwide
hdutudl;nsuraﬁce Cérnpany, certify that I mailed true copy of the
foregoing Menq‘orandum of Defendant to Duncan M. Byfd, Jr., Box 726,
Hot Springs, vVirginia, counsel of record for plaintiff, .'this 13th day of

i1, 1973. | ' - -_

\_ A

[ //

e

2.&4.‘— ‘“’77‘/ ;—
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VIRGINTA:
IN THE CIRCUIT COURT OF BATH COUNTY

WALTER ENNIS ARMSTRONG,
Administrator of the Estate of
Shari Lane Armstrong,

Plaintiff

NATIONWIDE INSURANCE
COMPANY,

Defendant

MEMORANDUM OF PLAINTIFF
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VIRGINTA,
"~ IN THE CRICUIT COURT OF BATH COUNTY

WALTER ENNIS ARMSTRONG,
Administrator of the Estate of
Shari Lane Armstrong,

Plaintiff Chancery Case No. 93
V. S 'MEMORANDUM OF PLAINTIFF
NATIONWIDE INSURANCE
COMPANY, Defendant )

Comes now plaintiff, Walter Ennis Armstrong, Admini-
strator of the Estate of Shari Lane Armstrongé by counsel, and
files herewith its memorandum in support of its motion for de-

claratory. judgement.

MATERIAL PROCEEDINGS

A, Instéht'Proceedings.

-'This is an equity proceeding commenced in April, 1972,
in which thé plaintiff seeks declaratory judgement that the de-
fendant,vby virtue of a certain insurance pdlicy issued to one
Richard A. Martin, is liable, té the extent 0f the policy limits
for a judgement obtained by the plaintiff against Martin in the

~sum of $25,500.00.

B. Previous proceedings.

Pfevious proceedings in this court followed an accident
on October 16, 1970, at a local high school football game in
Bath Counﬁy;; At that time, a 1955 Chevrolet pick-up truck owned
by Charles A. Martin, which had been parked by his 18 year old

son Richard A. Martin, rolled down a hill and struck plaintiff's
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decedent, a spectator, causing injuries from which she died.
The run-away truck also struck a number of other spectators,
causing injﬁfy and/or death to themn.

.Two weeks after the accident, on October 30, 1970,
plaiﬁtiff filed a wrongful death action against Richard A.‘Martin,
Law No. 245.. Service of process was effected by delivery of the
suit papers &o the defendant's father on Nbvember 4, 1970, No
answer or appearance was madé by Richard A. Martin. On November
30, 1970, Richard A. Martin joined the United States Navy and
has been in the military service ever since.

The death action brought by plaihtiff remained dbrmant
until November 1, 1971. On that date, an order Waé entered
appointihg a guardiaﬁ ad litem for Martin, and the guardian ad
litem filed his answer. At the same time,'judgment was rendered
against Martin in the sum of $25,500.00, with interest from
November'l;'1970, by an order reciting the‘elapse of 21 days
after service of process without appearance'pr answer by de-
fendant.

On October 1, 1971, during the pendency of the wrong-
" ful death action and pfior to the judgment order against Martin,
proceedings'were filed in this court by Maryiand Casualty Com-
pany, which provided liability insurance coverage on the pick-up
truck invdlved_in'the accident. Both the plaintiff and Martin
were named as defendants in that proceeding, cﬁse No. 267, along

with other parties injured'or killed in the accident.
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‘ 'An order entered October 1, 1971 in that proceeding
recites payment into court by Maryland Casualty of its $50,000.00
coverage. The order further recites that the payment is made
in full settlement of all claims against Maryland Casualty be-
cause of thebaccident, and in full settlement "of all duties and
obligatioﬁs under said policy of insurance_tb defend any action
against Richard A. Martin as a result of said accident, now pend-
ing or hereafter instituted...." The order further recites that
thevparties to the proceeding have agreéd that they will nét
enforce payment of any judgment that might be rendered against
Martin because of the said accident "beyond ény available iia—
bility insurance coverage by the said Marylan&’CaSualty or any
other insurance company...." Finally, the order decrees:

. ",.,. that Richard A. Martin be thereby
released of any liability for claims for in-
juries, damages and expenses by any party to
this proceeding in excess of any other liabil-
ity insurance coverage that may be available to
the said Richard A. Martin." '

An order entered in the proceedings on October 6,.1971,
distributed the proceeds of the Maryland Casualty policy among
the various claimants, including plaintiff. The judgment there-
after entered against Martin on November 1, 1971, remains un-
satisfied of‘fecord.

INSURANCE COVERAGE

A. Pick-up Truck.

As indicated above, Maryland Casualty Insurance Com-

pany provided $50,000.00 liability insurance coverage on the
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1955 Chevrolet pick-up truck which wés involved in the acci-
dent. This truck‘was titled in the name of.Charles A. Martiﬁ;
father of Richard A. Martin. |
B. Volksﬁagén.
| At the time of the accident, Nationwide Mutual Insurance
Coﬁpany pfévided liability insurance coverage to a 1963 Voks-
wagen titled in the name of Richard A. Martin. A true copy of
‘the policy which carried coverage of $15,000/$30,000, is cén—
- tained in.tﬁe court papers. |
FACTS

"Richard A. Martin was born on August 25, 1952. Until
he went in the military sefvice on November 30, 1970, he resided
with his_pérehts, Mr. & Mrs. Charles A.'Martih, in Mountain Grove,
Bath County;IVirginié;

Since shortly after Richard A. Martin reached the age
of 16 yeafs;aﬂd obtained his Operators license theré'were 3 auto-
mobiles in the Martin family. One automobile furnished for and
used primarily by the mother of Richard A. Martin, one auto-
mobile furnished for and used primarily by Chafles A. Martin,
Richard's‘father, and én automobile used primarily by Richard.
The first such automobile furnished for Richard was a 1951 Chev-
rolet which was purchased by Richard's father. This automobile
was used bj'Richard primarily up until June of 1970. (See de-
positions Page 17-18.) Despite the fact that tﬁe two automobiles
which were fegularly used.by the mother and fathér were avail-

able to Richard, it was only on very infrequent occasions that
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he used either the father's pick-up truck or the mother's car.
(see depbsitions Page 20).

:'Mértin had the Vokswagen for approkimatély one week
when it developed mechaical trouble. The Vokswagen wvehicle
was then towed to a service station in Covington, Virginia for
the pumpose of repair. Robert.Méore was to do the repair and
althoﬁgh nét‘é licensed mechanic he did automobile repair work
as a side 1in¢. At the time that Richard.towed the Vokswagen
vehicle to Moores he had no idea that it would take 6 mdnths
to fix the car (see depositions Page 21), but thought it would
only be a temporary arrangement that he would be withdut his
Volkswagen (see depoéitions Page'Zl). In fact at all times from
the time of the breakdown up until the night of the accident in
question, Richard Martin felt that this was a témporary situation
and felt thét he would get his Volkswagen back_shdrtly. The fact
Richard felt this. is further evidenced by the fact that Richard
statéd that.if he had known this was not a témporary‘situation
he would have gone out and purchased himself another automobile
(see depositions Page 21).

| ARGUMENT

A. Nationwide's Coverage.

'In the policy under considération,'Séction (paraa
graph IV) is sub-titled "Automobile Defined", Trailers, Private
Passenger Automobiles; Two or MorgﬂAutomobiles,'including Auto-
matic Insurance". Sub-paragraph (a), defines an automobile as

follows: Except where stated to the contrary the word autompbile
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means (sub;paragraph (a) (3) ) "Temporary substifute automobile-
an automobilé not ownéd by the named insured; or his spouse, if

a resident of tﬁe same household, while temporarily used as a
substitute for the described automobile (the,described auto-
mobile in this case being the 1963 kaswageh) when withdrawn
from nérmal use because of its breakdown, repair, servicing, loss
or destruction."”

The factual situation as set forth in this case clearly
places the pick-up truck in the accident within the prqvisions and
cdvérage_of this Section. The automobile in queétion had broken
down and was withdrawn from normal use because of-same and the‘
autbmdbile (pick-up truck) being used was being used temporarily
as a subsitute for the described automobile (1963 Volkswagen).
The defendant argues that the piék—up was nbf a temporary sub-
situte. But the court should not consider temporary by firtue
of.a ﬁime lapse looking in retrospect but instead should consider
whether or not is was temporary based on the factual situation
existing When.the automobile was withdrawn from normal use. The
facts.clearly show that this was iﬁténded to bé a temporary
situation.

The defehdant argues that coverage under this section
is excluded because of the éxclusion'containedlin Section (para-
graph V) (d) (1) dealing with the use of other automobiles.
Cléarly this insurance agreement is separate éﬁd apart from the
insurance agreement appliqable to the insured automobile as set

forth in Section (paragraph IV) (a) (3).
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_The coverage under the temporary autqmobile Seétionv
covers a very special.factual situation. But when these facts
are applicable, as they are here by definition, then the coverage
is applicable under section (Paragraph IV (a) (3) ) and is not |
excluded under Section (paragraph V (d) (l)').

| The defendant states that the language/coverage of
section (paragraph v (a) ) is restricted by its own language,
ﬁexcept Wheré stated to the coqﬁrary". The exclusion set forth
in section (paragraph V (a) (l) ) is applicable only to cover-
age of "other automobiles" as set forth in paragraph V but is
nét épplicable or contrary to the limited situation/coverage
of a temporary Substitute automobile{under‘section.(paragraph
v (a) (3) ).
' These same arguments, Here:made by the defendant are
rejected by the holding in Lewis V. Bradley 97 N. W. 2d, 408, 411,

412 dealing with a policy of insurance similar, if not an exact

replica, to the policy.in question and a simiiar factual situation
(see transcript of hearing, March 27, 1973, pages 18 and 19 for

a brief of facts in this case). There the court held that the
truck (here the pick-up truck involved in the accident) was a
temporary substitute automobile within the clause of liability
(here section (paragraph IV (a) (3) }. There the court held

that the two insuring agreements section (paragraph IV).and :
section (pafagraph'V) refer to enpirely different factual situ-
ations that the temporary Substitule coverage is expressly limited

to include only an automobile substituted for one owned by the
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insured, or his spouse if a member of the same household. The
use of other automobiles as set forth in Section (paragraph V)
applies to a situation where the car is not-a substitute auto-
mobile and éuch coverage is expressly 1imited to exciude ah auto-
mobile owned by or furnished for the reguiar use to the named
insured or any member of the same household. These arguments

of the defendant are likewise rejected by the holding in (Lumber—

man's Mutual Casualty Co. V. Harleysv111e Mutual Ins. Co., C. A.

Virginia 367 F. 2d, 250 at 254, U. S. Court of Appeals Fourth
Circuit) a federal case in Virginia (see transcript pages 20 and
21 for factual brief and holding).

EFFECTIVE OF JUDGMENT

“The plaintiff argues that assuming that Nationwide's
coverage on the Volkswagen vehicle did extend to the truck in-
volved in the accident that Natioﬁwide had no responsibility to
the plaintiff in this matter. This argument first states that
Martin was released of all liability because of the accident in
question. ‘This argument is without merit. The judgment in quest-
ion was fﬁlly contemplated at the time in ﬁhiéh fﬁe order in the
Maryland Casualty proceedings was drafted by Maryland Casualty
and was drafted with the courts supervision with this very.type
of proceéding'in mind.

At that time although Nationwide had notice of the
proceedings, up until that point they had failed to acknowledge

liability or in any way take part in the proceedings. Because
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of the fact that there were some immediate expénses'pressing the
injured péfties it was felt in the best interests of the parties
that the funds available through the Maryland Casualty policy should
be disburéed. Of course Maryland Casualty having some obligation

. to protect its client, Richard Martin, insiébed that further
proceedings be limited to exhausting coverage from further lia-
bility inéurance policies and that if and in the event that all
other avenues of possible liability insurance were explored and
that‘there was no furthér coverage then there could be no pér—

sonal judgment against Martin. And so therefore Martin was not
released but»ﬁhefe was a condition precedent. The condition

being that there be no other liability insurance coverage avail-
‘able.. He (Martin) was released only to the extent of any excess
judgment over and abbvevother possible 1iabi1ity insurahce cover-—
age. Therefore to the extent that Nationwide'could'be held re-
sponsible under its liability policy issued to Richard Martin,
Martin was not released.

!
The case of Young V. State Farm Mutual Automobile

Insufance Company, 267 N. C. 339, 148 s. E. 2d 226 (1966), see

:page 10 of Defendant's Memorandum, is cleariy not applicable to
this factual situation. In that case there was ‘an order saying
that all matters of controversy had been settled by the parties.
kHere clearly there was no such release. There were controver-
sies unsettled, Specifically the Nationwide liability coverage
the application and exhaustion of which was fully contemplated

at the time of said release. Again clearly in this case there
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was no intent to release Martin to the extent that other liabil-
ity coverage be exhausted. This being true, the arguments deal-
ing with the release of Martin releasing Nationwide are without

merit.

C. The Soldier and Sailor Civil Relief Act.

By virtue of the SOLDIERS AND SAILORS CIVIL RELIEF
ACT of 1940 (50 U. S. C. APP.S 520) the defendant argues that
the'judgmént entered against Martin is void and therefore if
the judgment is void then the motion for declaratory judgment
cannot be maintained. The plaintiff argues that even if it were
conceded, which it does not, that the judgment is void that there
is a justicable issue upon which a suit for declaratory judg~
ment can be maintained by virtue of the fact, ﬁhat all the pro-
ceedings as a whole considered, that the conditional release of
Martin, cbnditioned that all other available liability insﬁrancé
be exhausted and the denial of Nationwide of liability coverage
in this case presents a sufficient justicable issue to give the
court jurisdiction to act on the motion for declaratdry judgment
in this cause.

However aside from this, the plaintiff maintains that
by virtue of the aforesaid Article 520 that this,judgment'is not
void but merely voidable. Section 520 sub-heading reads: Default,
Judgment, Affidavit, Bonds, Attorneys for persons in service.
The first section states in essence that nb.judgment shall be
entered when it shall appear that a defendant is in military

service until an attorney is appointed to protect his interest
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and a bondvis posted by the plaiﬁtiff to iedemnify the defendant
in the event that such judgment is later set aside, in whole'or
. in part. Iﬁ this case althouéh the record does not mention that
the defendant was in service there was a guardian ad litem appoint-
ed for the'defendant (an attorney) to pfotect his interests and
the order in the Maryland Casualty proceeding prevides that to
the extent that Martin is not protected by liability insurance
that‘he was released. Therefore the plaintiff argues that al-
theugh Section (1) has not been strictly complied with that those
interests which were intended to Ee protected by this Section
were in fact protected in this case.

Section 520 must be read and considered as a'whole.
vSection (1) by its own language contemplates that there will be
in some instances judgments rendered against persens.in service
even though there are attorneys present. This is the reason fer
the provision for the indemnifying bond to protect the defendant
in the event:that the judgment is later set aside. Section (4)
provides the manner ih which the defendant shall go about setting
aside the judgment and it states that if any‘judgment shall be render-~
ed in any action or proceeding against é person in milieary |
service or within 30 days thereafter and it appeare that he was
prejudiced by reason of his military service in making his de-
fence thereto such judgment may, upon application made by such
persen or hie legal representative not later than 90 days after

termination of such service, be opened by the court rendering the
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same and such defendant or hie legal repfesentative let in to

defend provided it is made to appear that the defendant had a

meritorious or legal defense to the action or any part thereof.
'Reading Section 520 as e whole'the ju&gment'in this case

1s not void but merely voidable and in order for the defendant

to come in’ and have this judgment set aside that he must first

show that he was prejudiced in his defense by reason of his

military service and that he had a meritorious or legal defense

to the action or part thereto. Therefore Section 520 does»noﬁ

opefate to render this judgment void.

CONCLUSION

The plalntlff has clearly established the appllcatlonv
of the Nationwide policy to the accident which caused the death
of his decedent and that the defendant was not relieved of re-
sponsibility by virtue of a conditional release of Martin in
the Maryland Casualty proceedings. Nor can the defendant deny
responsibility by virtue of the fact of his military service.

The judgment in the case at hand waé not arsham. This
action was:fully contemplated throughout the proceedings against
Martin, And it was not the result of any unclean conduct on the
part of the plaintiff. On the contrary it was the defendant's
failure to acknowledge its insuring agreement to Martintthat'made
this action necessarye. Because Nationwide had denied coverage
under the pliey and had not participated in the proceedings the
plaintiff was without any other adequate procedure whereby it

could establish the defendant's liability and is entitled to have
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this motion resolved in his favor.

The plaintiff respectfully submits that in the plead-
ings and evidence of this cause that it at all times acted with
clean hands and that this motion should be rendered in favor of
the plaintiff establishing liability on the part of the defendant,
Nationwide, under the provisions of the liability policy in
question.

Respectfuliy,

WALTER ENNIS ARMSTRONG,
Administrator of the Estate of

Shari Lane Armstrong ;V¢y/j?7/
BYAZ//Z

Of Counsel

Duncan M. Byrd, Jr.

Box 726

Hot Springs, Virginia 24445
Counsel for Plaintiff

CERTIFICATE

i, Duncan M. Byrd, Jr, of counsel for plaintiff;
Walter Ennis Armstroﬁg; Administrator of the Estate of Shari
Lane Armstrong, certify,that I mailed true copy of the foregoing
Memorandum of Plaintiff to Robert J. Rogers, Woods, Rogers,
Muse, Walker & Thornton, 105 Franklin Road, S. W., Roanoke,

Virginia 24404, counsel of record for defendant, this 4th day

of May, 1973. |

Filked th the Clerk's Office of Bath County
f.‘--u Comt %JAJ 0?_,7 / 97!3
X dictterunirids el
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VIRGINIA:

IN THE CIRCUIT COURT OF BATH COUNTY

WALTER ENNIS ARMSTRONG, )
Administrator of the Estate of )
Shari Lane Armstrong, )
) REPLY MEMORANDUM
Plaintiff ) OF DEFENDANT
. ) :
v. ) Chancery Case No. 93
) .
NATIONWIDE INSURANCE )
COMPANY, )
)
Defendant )

Comes now defendant, Nationwide Mutual Insurance Company,
by counsel, and as permitted by the Céurt,' files ﬁerewith its Reply
Memorandum in support of its amended answer.

The memoranda heretofore submitted by the parties pi;es_enf
their position fully, and no response is réquired here excepf asv to fhat

portion of the argument relating to the release and the judgment.

I. Nature of the Release.

Other issues in this proceeding will becom¢ moot if r.ecovery is
barred by plaintiff's action in-accépting the Maryland Casualty m'qney and
releasing Nationwide's insuréd Ma;tin. |

While plaintiff's memorandum alludes to a condition in the

release, it is clear that no condition or restriction attached to the release of
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Martin himself. ‘The memoranda and the recprd demonstrate that
Martin was discharged fully and finally of all 1iability to plaintiff. As
plaintiff Corre_ctly notes, Maryland Casualty, as insurer of the truck
involved in tﬁé accident, had primary responsibility to the driver, Martin,
with Nationwide being excess coverage oniy. Maryland Casualty had a
duty to pay any judgment rendered against Martin, .and also i’xad the duty
of defending the‘Wrongful death action Bfought against him. For these
réasons, Maryland Casualty quite properly insisted on full release. of
liability as to Martin as 'well as itself in consideration o_f its payment to
plaintiffv. In the words of piaintiff's memorandum, '...there coulc‘lv be no
personal judgment against Martir;. " (p. é)

The condition clain@éd by the plaintiff was directed not to Martin,
but to 'any ot;her liability insurance coveragé” that nﬁght be avaiiable to -
him. In other words, pla;intiff said Atol Martin, you are relieved of all
.liability to me, but I want to reserve the right to pur sﬁe any other insurance
coverage that might be available to you.

Pléintiff;s attempt to reserve a right against ofher insurance
covera ge while releasing the insured met the éame fate of a similar effort

in a joint tort feasor situation in Shortt v. Hudson Supply, etc., Co., 191

Va. 306, 60 S.E. 2d 900 (1950). There, plaintiff, a fireman employed by
"a railroad, éxecuted a covenant not to sue the railroad in consideration of a
sum paid by it. Although relieving the railroad of further responsibility,

‘the plhintiff expressly reserved his right to sue the owner ‘of a truck and
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estate of its driver which collided with the train occupied by plaintiff.
In denying plaintiff's action, the Court used the following language at
page 313:

"The plaintiff, having effected an accord

and satisfaction with one tort-feasor, his
claim against the others responsible for

his injuries was discharged, notwithstanding
his attempted reservation of the right to

sue the latter. The satisfaction of the claim
by the wrongdoer, and not the form of the
instrument executed by the plaintiff,
extinguished the claim of the latter."

. To the samé effect, see Bland v. Warwickshire, 160 Va, 131,

168 S, E. 443 (1933).

The obvious poiﬂt from these cases is that it is the act of thé
rélease and acceptance of_consideration which produce the effect, and the
| same result .occurs notwithétanding languag.e intended to reserve additional
righfs. The language described By plaintiff as a conditidn précedenf had -
no more effect than the attempted reservation in tl;xe joint‘ tort-feasor cases.
Plaintiff's acceptance ofléonsideration for the felease of Martin totally
ektingui‘shed his claim against other insurance companies (iﬁcluding
Na.tionw_ide) notwithstanding the res eriratioﬁ effort. Their responsibility was

based upon his liability, and his discharge relieved them of any further

obligation.

II. Nature of the Judgment.

; Whether the judgment sought to be enforced in this cause is

coﬁsidered a sham‘, or the result of fraud or collusion, there ’is no question
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but that it was contrived for the purpose of creating liability upon a
company or companies not party to the proceeding in which it was entered.
Plaintiff candidly admits that the j'udgmén_t was part and parcel
of the Maryland Casualty proceedingé. Plaintiff concedes that the judgment
against Martin was fully contemplated at the time the accord and satisfaction
of plaintiff's claim against him. The papefs (including the judgment order
itself) filed in the wrongful death action after the release were obviously
designed to lend validity to the proceedings. In truth, these papers were
nothing more than empty gestures in a pr ocedure élearly intended to
manipulate liability. Such mis-use of the court process is rejected
universally:
"Courts are constituted to decide actual
questions existing between real parties
involved in a real controversy, and the
submission of anything but a real contro-
versy is recognized judicially as a fraud

upon the court." 46 Am. Jur. 24,
Judgments, §709, p. 863.

The judgment on which this suit is based was a contrivance by
plainfiff's own admission. Plaintiff has no standing to ask a court of equity
to give its blessing to such a procedure. The Bill of Corhplaint should

_accordingly be dismissed.

| R espectfully,
. NATIONWIDE MUTUA,L’\INSUR.ANCE COMPANY

By... *f }4»7‘& ﬁ{ﬂ»

Of Cy’l

Woods, Rogers, Muse, Walker & Thornton
105 Franklin Road, S. W,
Roanoke, Virginia 24004

Counsel for Nationwide Mutual Insurance Company |
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CERTIFICATE

I, Robert J. Rogers, of counsel for defendant, Nationwide
Mutual Insurance Company, certify that I mailed true copy of the
foregoing R eply Memorandum of Defendant to Duncan M. Byrd, Jr.,

Box 726, Hot Springs, Virginia, counsel of record for plaintiff, this

? ﬂday of May, 1973.

Ay ’,." 7N
/”("’71 b AL
J

Fikd I the C)L\ k's QOifian of }sn‘ (»‘:\mf}
: '?7 /9

o /{ ‘/"“
f;kzclﬁv %
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Falrfax County Courthouse
. Faixfax, Virginia 2203
; - . July 25, 1973 C

liz. Robert J. Rogers,

Attorney at Law,

Voods, Rogers, IMise, Walker & Thormton,
105 Franklin Road, S. W., .
Roanoke, Virginia. 24404

1iz. Duancan M. Byzd, Jr.,
Attorney at Lawv, '

Box 7206, o
Hot Springs, Virginla., 24445

In re: Wolter Epnls Aimatrony, Admz. of the
estate of Shari Lane Axmgtrong v.
Naticnwide Ingurance Company;

In Chancery lio. 93,

" Gentlement

I am of the opinfon that the plaintiff administrator cannot
prevail agailnst Nationwide in these proceedings. This deecision
1c made withont reaching the disturbing factor involving the
monner in which judgment was talken azainst a minor defendant in
hig absence on the same day a suardian ad litem was appointed for
him cnd on the day upon which the guardian ad litem filed his
answer, all without noticc to or lknowledze on the part of the
minor. Nowever, I do not know that this is a matter properly
cornizable in these proccadings and its resolution is unnecessary
for reasoxis following. :

Under the eircumetances outlined it 1s my opinion that the
truck used to replace Martin'g Volkewanen was not a tempoxrary
substitute vehicle coverel under the Natlonwide policy, and it
is further my opinion that the attempt to release Martin from
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peréonal 1iability but holding his finsurer was ineffective and
that the release of Martin effected the release of Nationwide.

I ghall appreciate it if counsel will please prepare and
submit the necessary decroe.

With kind regards to each of you, I am,

Vory truly yours,

Arthur W. Sinclair.
AWS::ale :
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VIRGINIA: IN THE CIRCUIT COURT OF BATH COUNTY

WALTER ENNIS ARMSTRONG, Administrator of the Estate of
Shari Lane Armstrong '

Ve Case No, 93

NATIONWIDE MUTUAL INSURANCE COMPANY

Transcript of hearing on a motion for
declératory judgment, held at Warm Springs, Virginia, on
March 27, 1973, before the Honorable Judge Sinclair.

The following was recorded and reduced to
typescript by the undersigned reporter-and is hereby certi-
fied %o bé a correct and accurate transcript of said pro-

ceeding.

SHENANDOAH REPORTfNG SERVICE
BY:
Gail M.. Hogg, Notary Public

Commonwealth of Virginia
At Large

FOR THE PLAINTIFF: DUNCAN M. BYRD, JR., ESQUIRE
FOR THE DEFENDANT: ROBERT J.>ROGERS, ESQUIRE .

~143-



10
11
12
13
14
15
16
17
18
19

20

MR, ROGERS: If the Court please, 1 would like to sub-
mit an observatiorn, so that I would be in agreewent with
Plaintiff's counsel. I understand that the stipulation whicu

[o e

has been signed by counsel has been filed by the Court.
COURT: The stipulation has been marked tfiled.

MR. ROGERS: Thank you, sir. It is my understanding
that the Court may consider as evidence the depositions of
Richard Arrington and Charles Arrington which have been taken
and filed with the papers, and also consider as evidence ail

the papers which are filed in the proceedings of Law 245,

Armstrong, Administrator, vs. Martin, and Case No. 267, whicn

is Maryland Casualty vs. lLiichard Martin. And I have indicated:

to the Court that I will work with the clerk to get you &
copy of all of those papers. I think it mignt be well, for
the récord; 50 there will be no guestion about it, to stipu-
late, or at least have 1t clear, that the éame pariies,

lir. Byrd, in those other cases, are the samé parties here.

The Walter Ennis Armstrong who is the Plaintiff in the instant

case was also the Plaintiff in the case Law No. 245 vs.

Yichard Martin.

ME. BYRD: I will so stipulate.
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e I don't think thﬁré was any gueeticn
avout 1%, but I think we ought to havevthat on the record.
And, also, the Richard A. Mértin who 1is fhe Defendanf in
both of those cases, Law 245, and Case 267, was the gsanme
witness whose deposition was taken 1in thé.instant case, and
whose depocsition we have stipulated will be read as evidence
in'the case, 1 think that's all I wanted to recite for the
record., Nay I make one other hotation, Judge. The Answer,
myvAnswer, I noted last night, referred to 50 USC and sonme-
now a "1" got added to my Answer, which should not have been.
On-fage_}, in Paragraph 3, where I make reference to LU ULC
app. Section 5201, that should be Section 520. I have a cony

of the Section if the Court would like to nave it ror the {ile.

COURT: An amended Answer to Section 520 instead of

5201, and I have so noted,
i, RCGERS: Thank you, sir.

COURT: What is the status, kir. Hogers, of your motion

to quash process in this case?

Mh, ROGERS: Judge, that motion was cured. The pro-
ceedings were reinstituted, as I recall, weren't they? The

motion to guash process . . .
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M. BYaD: That's correct; we corrected the « . .

the original motion was corrected by proper service.

-EI. XOGERS: Yes, sir; there'svno question about that,
Judge; The posture of the case, as I uﬁderstand it, and
Y¥r. Byrd can correct me if I'm wrong, is that this 1is a suit
or. tihe basis of the judgment whidh the Plaintiff obtained in
the earlier action of Armstrong; Adminisﬁrator, vs. Martin,
Law ﬁo. 24%. This is an effort to, in effect, secure enforce-
ment of that'judgment, or at least a portion of that judgment,
on the basis of the insurance contract issued by my client,
lationwide. And Nationwide, as my Answer indicates, is
defending on a nwiber of grounds which are set forth in the
inswer. As we have indicated to the Court, they are essen-
tially legal issues, and the'Court may want us to provide
memoranda; I'm not sure how the Court wishes to make its

decision.

. COURT: I may well because, very frankly, I have not

veen faced with this exact situation before. I will go ahead
and be glad to hear you gentlemen, whatever you may have by

wiy of argument this morning.
MR. Z0GERS:  All right. .Do-you want me to £0 ahead?
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COOURT:  indchever way you want to proceed; geatlemern.

R, ROGEELS: I have zo predilection one way or tae

If you want to, suppose you go ahead.

That's {ine.,

MR, RCGERS: If the Court will get the policy, naybe

we can get into this matter. Let me explain, Judge, thne facts
a little bit to you briefly. I realize you have reviewed

the file, and I don't want to repeat, but . . .

COURT: My review was very hurried, I can assure you.
R, ROGERS: One, namely Hichard hartin, who was ihe

Tefendant in the earlier proceeding referred ic in the stipu-
iation, had been operating a truck, &a pickup truck, whicn was
cwred by his father, Charles Martin. Tnié situation invelivea
a tragic occurrence on October 16, 1970. At that tine, the

young'man, Richard Martin, who was then age twenty and under
the law at tkat time an infant, I believe he was younger than

that, but in any event he was an infant under the laws that

existed at that time, had gone to a football game here in Bath
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County. lie was driving a truck wiich was titled in ais
fathef*svname and, unfortunately, something happened. Tne
Urake of the truck was left of { instead of being on, and

the tfﬁck was allowed to roll down a hiil, and struck a num-
per ol people, including a number ol children, killed several
and injured some badly. It was a very bad catastrophe, for
Eafh Couhty or any other county. It turned out that the
truck; titled in his father's name, was insured by haryland
Casualty. laryland Casuvalty had fifty thousand dollars limitary
karyland Casualty apparently, and I'm juétvaésuming this fro:u
the record that the Court can read, decided that because of
the extensive injuries involved, all of its policy limits’
would be paid and, through its counsel from Liaunton, insti-
tuted prééeedings in this Court, paying fifty thousand dellars
into Court, in effect, and in the process -Maryland Casual 6y
fook & release by virtue of an order which is included in

wy Answer, pard of Nationwide's Answer in'the instant caSe.
The order recites that the payment by Maryland Casualty of ihe
fifty thousand dollars coverage under 1its policy released it
of all duties and obligations under the policy of insufance
with reépect to Richard A. Martin., And the Court will under-
stand that since Richard A. Martin was operating ihe trgck

titled in the father's name and with the fatner's permission,

“he became #n insured under the karyland Casualty policy. Aand,

as such,‘Marylahd Casualty had some obligations to Lichard A.
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¥artin as the insured. In paying the fifty thousana Jollars,
Maryland Casualty; under the language'of the order, obtuined

a release of all duties and obligations under this policy
toward_ﬁichard Martin, including any duty to defend in any
proceedings brought against him. Maryland Casualty further
obtained a release from ah& obligations to anyone, any cléim—
ants or.plaintiffs who were in . it who were made parties in the

Maryland Casualty case. And in that case, all of

alm—

[

he ¢

ct

hag

ants, that is the persons who had been injured or the estati

¢

of the deceased, were named as parties. Richard Martin was
also named as a party. It provided in the order that richard
iartin would be released from all liability for claims for
injuriés}and damages by any other parties to that proceeding,
which would, of course, include the Plaintiff in the instant
case. The Plaintiff in the instant case was a party to‘that
proéeeding. It released him, or sought to release Richard
Martin, of all claims in, and I am gquoting now, "in excess or
any other liability insurance coverage thét might be avgilable
to him." Apparently, the effort theré was to release Richard
Martin of any liability, but not to release any other coverage,
insurénce coverage, available, including my clients, Nation-
wide, if it should become available. Now, after this order
was entered, judgment was entered against Richard Hartin iu
the amount of twenty-five thousand five huhdred dollars. ' And

that is the effort in this case, to secure judgment enforcement
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agalnst Hationwide of that judgment. Nationwide had a policy,

had issued a policy, to a 1963 Volkswagen venicle which Richard

Martin had bought. I am referring to thé’young man now who

had been the driver of the truck. Richard Martin bought a

1963 Vo;kswagen in June of 1970, on June 29. And bear in

mind that the accident happened in October, so this is some

six months, five or six months prior to the accident., Unfor-

tunately for Richard, that Volkswagen was not a good buy and

it broke down the week after he had 1it.

And in the first week-

end in July of 1970, he hauled the Volkswagen to a friend, an

individual by the name of Robert Moore, who tinkered with

vehicles., e was not a licensed mechanic, but he took it

over to see if Robert might be able to putlit back together,

trying to restore Humpty-Dumpty, so to speak. There was no

time limitation. I think the evidence will indicate that

Fichard did not know how long it would take. In any event,

the Volkswagen was never restored to use and, to this day,

that same Volkswagen has never been used by dichard since

July of 1970. In the meanwhile, Richard had to have trans-

portation. He had a job. le was living, at the time, on the

farnm of his father, lr. Charles Martin. =~ And he drove the same

pickup truck which was subsequently invelved in the accident.

I think the testimony will show to you that this truck was fur-

nished for his regular use by his parents. The parents, I .

think, at that time, had three vehicles.

Thney nad a Chevrolet
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truck; & Pontiac and a Chevrolet automobile. and the, .ilcnard
wag allowed to use any of them and all of thewm were Inmrnished
for his regular use as he needed. Nationwide took the pesition
that because thé truck whichbwas involved in the accident

had been furnished for his regular use,'thé coverage under

the Nationwide policy, which was intended to cover the Volks-
wagen vehicle, did not extend coverage under the express pro-
visioné of the policy, did not extend coverage to the operation
of the truck. To rhfer'the point now te the policy . . . I
realize I am going faét, Judge; I'm trying to puf it in some
kind of chronological order for you, and I'm sure you will

nave some questions. But if you'll just bear with me 2 iirttvle
bit further. If you will look on the . . . #e'll start witn
the pdlicy definition, first, of the insured, on Page 1. 7You
will see a Roman numeral III. Now this talks in terms of the
insured as being the named insured; and that, of course,

would have been Richard Martin himgelf. You might want to
follow tnis one, Judge, it's a little bit easier to rollow.

You will see on the first page Roman numeral III refers to

the, Simply defines‘insured, and there 1t iq talking about the
insured as being the named insured. And it refers to the named
insured wlile operating the automobile. Néw, if you will turn
and look af the next page, you will see under paragraph 5,

use of other automobiles. And this extends lxability insur-

ance coverage to the insured, that is the named insured, when
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he is\using sther automobiles under certain circumstances,

The péragraph 1ittle "d" under Roman numeral V, which is

the second column, Judge, on the right side of the page there,
if you'll see a little "d", you will note that it says: "This
insuriﬁg agreement does not apply. .'.V'and then little "1 in
parentheses "to any automobile owned by or furnished for reg-

ular ﬁse to either the named insured or a member of the same

household," etc. Nationwide's position was>that the iruck

which was involved in the accident had been furnished for the

regular use of Richard Martin and, did not, for this reason,

become an automobile under the*coverage of the pqlicy. And
the éoverage simply'did not extend; the coverage'extended to
the named insured while operating his own aufomobile, or the
autonobile, but it did not extend to the truck owned by his

father because it was furnished for his regular use,
CCURT: DRecause of the exclusion of d-1°7

KR. ROGLRS: Yes, sir. I think the Court will under-
stand the rationale behind that particular provision. Obviouuly,
if I had three automobiles, and I insured one, it would‘be

unfair.for'me, by paying a premium on one, to obtain coverage
on two others that I either owned or were furnished to me for
my regular use, just by paying one premium; o that's really

the basis of the provision as I understand 1it, to prohibit
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pedple from obtaining extra coverage for vehicles that have
not been named in the policy, you undefstand. And the other
provisibn that would be applicable froh_the viewpoint of the
Plaintiff is also on the same page you are looking at, and
that is under the definition of automobile, which is at the
top left;hand column where it says, "autoﬁobile defined."

An automobile there is defined, of course it includes the
described automobile, which would have been tne 1963 Volks-
wagen. .And, in addition, under little "a" 3, it descfibes or
defines an automobile as including a témporary substitute
automobile., And as I understand the Plaintiff's position, the.
Tlaintiff is contending that the truck that was titled in the
father's name, lMr. Charles Martin, was a-temporary substitute
automobile in go far as the son, Richard Martin, was concerned.
And that, I think; is going to be a legal question, Judge,
under the facts. Mr. Byrd can straignten me out on his client's
position in that regard, but that is my understanding. Xssen-
tially, Judge, the two principal points that we raise, that
Kationwide raises, is the fact thet théfe.was no coverage of
Richeard Martin to.begin with, simply because of the fact that
nothing under his.policy extended coverage to the truck that‘
was involved in the accident. It?s not so much a matter of
exclusion so much as that the policy simply did not extend
coverage to that truck. It was not an aﬁtomobile as described

in the policy. And then tne second principal point relied
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upon by Nationwide is that the release-which the Plaintiff in
this instant case gave to Martin, that is Richsrd Martin,
Kationwide's insured, in effect released any obligation on the
vart of Nationwide, also, thatvthe release of richard Martin
constituted & release of any obligations or contractual respon-
sibility on the part of Natienwide. Natiénwide is saying,

in efféct, that the action is not against'us directly té begin
with, we are responsible for his liability. If he is released
from liability, we cannot be liablg for any excess. And we

say that when you release him, you release us, and notwith-
standing the purported effort to conditioen or restrict that
release to his own personal rights. Amdhg other things, and
again I think the Court would.want:to have some law on this
subject, Nationwide, of course, being a secondary or excess
carrier in this case, wouid rely upon Maryland Casualty, of
course, to defend in the action brought against Richard Martin.
Maryland Casualty, of course, having obtained a release of

any obligations under this proceeding, of course did not have
any duﬁy to defend Richérd Martin. And I think the law is
rather clear that, even though the primary éarrier is willing
to give up all its coverage, it stillbhas'abduty to defend the
insured ahd the secondary carriér, the exéess’carrier, has the
right to expect the primary carrier; so, in any event, the
release of Maryland Casualty would have certainly prejudiced

the rights of Nationwide in that respect. This is particularly
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signiflicunt in light of the ract thutvthefe was pending, at,
the time of the proceedings by Maryland Casualty, therelwas
pemding;a law action of Armstrong, Administrator, vs. Martin.
That aCfion was Tiled on October 30, 1970, shortly after the
zccident, but judgment was not rendered in that case until
Uctober 1, 1971, which followed the Nationwide proceedings.

sw there arce some other points, Judge,'that.l will mention
briefly for the consideration the Court.might care to give
them. This involves the S5Soldiers and Sailors Civil Relief

Act of 1940, Thé citation is contained in the amended /nswer
filed by Nationwide. Nationwide takes the position that &
defaulﬁ judgment should not be issued against a serviceman, a
man in military service, excepf as prpvided under that statute.
Without going into detail there, we are éonfending'that that
statuté was not complied wifh. A guardianxad litem was appointed,
M. Solomon‘was appointed in that case; the reébrd will show
+hat he never talked to the Defendant. As a matter of fact,
the Defendant was not aware of any judgment being entered
against'him until the date of the depositions which are filed

in this case.

COURT: Where does the evidence or will the evidence

show that he was, the youngster, in service?

MR. ROGERS: Yes, sir, he . .« &
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COURT: C(ut of the country, in the country, or . . ,

MR, RCGERS: Judge, I think the evidence shows simply
that he was 1in the military service and does not show where.
And, quité frankly, I ao not know, He is in the Navy and is
still in theINavy and is assigned to an aircraft carrier. He
operates out 6f Norfolk and he could have been both in énd out
of the country, I really just don't know exactly, There was
another peint, also, Judge, that I want_to call to your
attention. Nationwide also takes the position that the judgment
wiiich the Plaintiff seeks to enforce agaiﬁst Nationwide here,
that the judgment rendered against Richard Martin was void
for the reaéons cited in the Answer, one of which is that
service was improper. Now, at the time suit was filed in
that case--I'm referring to the law action_of Arﬁstrong,
Administrafor, vs. Richard Martin--shortly after the accident,
October 30, 1970, Richard Martin was living at home with his
parents in :Bath Counfy. However, service was not effected
untillalmost a year later, on November 4, 1970. And at that
time, and I think that at that time the papers were served on
the boy's father, and actually at that time, the record_will
show he was in the Navy. And we take the'pbsition that his
residence was not with his father, and that some other method

of service should have been obtained to secure valid judgment.

#e would alse raise the point--we would want to check the dates,
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quité frankly on this, Judge, as to Whether or not it was
prover even to render a judgment more than a year after the
papers had been served. There is a rule, as the Court knews,
that a judgment will not be rendered in proceedings where the
suit papers are filed more than one year, or are served more
than one year after they are filed. I want to check the dates

on that, I am a little uncertain if . . .

COURT: Where process has been outstanding for a year?

" COURT: Without execution, or words te that effect?

MR. ROGERS: Yes, sir, that's correct. I juvt want to
cneck the dates. If I'nm correct on the dates that the papers
were filed on October 30, and not served until Noyember 4, 1970
it would have been more than a year, Ahd I want teo preserve
the poinf, but I would like also to check the file on that, on
those papers. And then, flnally, Judge, we take the poeltlon
that uhe Plaintiff in this case, this is a chancery case, of
course, and we take the p081t10n that the Plaintiff has no
right to ask equitable relief if hls hands are in any wsy un-

clean. And we point out to the Court that the Plaintiff, having

agréed to release Richard Martin, an infant,‘in the haryland
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Casualty rroceedings, nevertheless proceeded to obiain judgmeht
against the same man shortly thereafter, shortly afﬁer those
proceedings, and obtained judgment in an amount exceeding the
coverége even alfforded by Nationwide. And there has been on
the records, as far as 1 know, and sti11 exists,‘an outstanding
judgménf against Hichard A. Martin in the sum of twenty-five
thousand five hundred dollars, which does in fact exceed the
Hlationwide coverage of twenty thousand. Judge, I think that
nretty well exhausts the points in my Answer. I'1ll be glad

to try to answer any ouestiens that the Court may have.
COURT: A1l right, Mr. Rogers. Mr. Byrd?
MR. BYRD: Thank you. Pirst, taking it in approxi-

mately the same order that Mr. Rogers has taken, I will first

approach the factual situation concerning whether or not

‘there is in fact coverage under the Hationwide policy. 1

think that the facts and depositions will show that the Deren-
dant, Richard A. Martin, has since he was licensed at age
sixteen had a car'furnished for his regular use by his parents.
So, in other words, there was a car furnished for his regular
use alone; and there were also two other automobiles in the
Family, one a car used ﬁrimarily by the mother and a truck used
primarily by the father. It 1s true‘that_Richard, on occasion,

he had the use of these other automobiles, but that their
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primary end they were furnished [or the regulsr use of, in

other words, the car was furnished for the regular use for

the mother, the truck for the father; and they maintained a
1951 Chevrolet for Richard's regular use. And then, upon his
graduatien in June of 1970, at Richard's insistence, they
traded. HMr. Martin traded the 1951 Chevrolet for the Volks-
wagen, the 1963 Volkswagen in question. At this time,rof

course, the use of the automobiles didn't really change; there

was still an automobile here furnished for Richard's regular

use, in this case the Volkswagen, which hevwas-to use pri-
marily, the mother to use the car primarily, the fsather thé
pickup truck primarily. And that the depesitions will further
shew that, as Mr., Rogers pointed out, approximately a week
later, the engine blew up in.the Volkswagen. Thé car was taken
to one Robert Moore who, as Mr. Regers said, is not a licensed
mechanic but yet is a freelancer or whatever you want to call
it, a person who does fix automobiles. As it turned out,
looking back in retrospect, the time invelved here.from July
intil Cctober was approximately four months,. I think you can
find from the depositiens eof Nr. Martin, Richard Martin, that
when he took the automobile there that he felt like that this
was going to be a temporary arrangement and that he would have.
nis Volkswagen back en the road in a short Yime. And there is
further téstimony by Richard Martin that, if he had known that

it was going to be more than a temporary time, that he would,
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in fact, probably have gone out and bought anothervautomobile;
50, from that s,aﬁdpoint, this gives you the factual situation
23 to the use of the particplar automobiles. Now, we take the
position that the two insurance agreements here are completely
different type coveragés. The use of other automobiles, a non-
owned automobile in some other policies--anyway, we are talking
about the same thing--where you are using a non-owned aute-
mobile, there is an exclusion if that non-owned automobile. iy
owned by a member of the same househeld ér furnished for his
regular use. We are talking new about, we are seeking coverage

under the first section, which covers the automobile or an

~automobile not owned by the named insured while temporerily

used as a substitute for the described automobile whenvit is
withdrawn from normal use because of its breakdown, repair,
service, and so forth. This, and there is nothing here %o
exclude the fact that Richard was a member of the same house=-
hold, or even that this truck, although we don't concede fhis
fact, that it was furnished for his regular use. We take the
position that it was available, he could use it, but that it
was not used regularly by him. And, in support of that, Your
Honor, I would like to cite two cases, the first of which is
Lewis vs. Bradley, from the Supreme Court of #Wisconsin. The

site of that . is 97'Northwest second 408, 411, and 412. In

“that case, the Defendant, Raymond Bradley, lived with his

parents on their farm. He had another job, as in this case,
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but he did do some work at home and he lived at home primarily.
In thét case, there was a truck, a farm.truck, which belonged
to, was owned by the father, and was used, altnough the Defcn;
dant nad the permission to use it, he didn't use it as his
regular vehicle. He had his own vehicle. On the particular
day in'question, the parents had gone to'church in the family
automobile, and the Defendant, Haymond‘Bradley, went up to

get in his car and it wouldn'f start. And so he took this
farm tfuck. " And the Court held in that particular éase that
where the farm truck of the insured's parents normally used

by the insured salely for farm purposes was used_by the insured
on Sunday afternoon for a pleasure trip, when the insured's
automobile, normally used to go to and from work and for
transportation, for pleasure purposes, would not stars, that
the farm truck was a substitute automobile within the clause
of liability policy protecting the insured.‘ While he was
ﬁsing the substitute automobile, when his car had been with-
drawn from normal use because of its breakdown, an insured

was liable for injuries resultant from the negiigence of the
insured in driving the truck, and the truck was not.merely

an alternate:otherfauxomobile because of the fact that the keys
to it were available at all times to the insured, and the
insured had at all times the right to use the ftruck. The
Plaintiff, the insurance c¢ompany in that case, contended that

the, since the Defendant owned the, the father owned the truck
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and was a member of the same nousehold, that the truck was ﬂoi
covered because of this same exblusidn_here about him béing a
member of the same household. The Court held, after defining
what é substitute autémobile was , says,_"We cannot agree."

The two insuring agreements refer to ehtirely dififerent
factual situations. The temporary substitute coverage is
expresély limited to include only an automobile substituted
for one owned by the insured. And this policy was very similar
to the one in guestion. The use of other automobiles, or riori-
owrned automobiles, as it may be, applies to a situaﬁion wiere
the car is not a substituted automobile, and such coverage

is expressly limited to exclude an automobile furnished tor
the regular use of the named insured. This case has been
followed in that particular circuit. Another case, arising
out of & Virginia factual situation was Lumbermen's liutual
Casualty Company vs. Harleysville lMutual Insurance Company.
This is cited in 367 Federal 2nd, 250 at 254. In this case,
the United States Court of Appeals for the PFourth Circuit
overruled the District Court case decided in 1966. Fécts in
that case; On September 1, 1959, William Délton was ‘the owner
of a 1954 Ford and on that same date, Ray Dalton, his son,
owned a 1955 Ford and had no liability insurance policy on
that automobile. Dalton was unmarried, living at the honme of
his father in Pulaski County, Virginia, a very similar factual

situation to what we have here. Both worked at the same place.
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The son and the others generally rode to work with the father
in the father's automobile for pay. On the day in queétion,

3  the father's car would not start, and so he asked the son to

22

4“ take his automobile and the father stayed home to repair his
5 automobile.
6
7 ~ CCURT: ‘And that automobile, youbsay, was uninsured?
8" mne son's?
;.
10 MR. DYRD: The son's automobile was uninsured. Acting
1 at the, in other words, the son, acting af,the father's request,
12 cerried the passengers. The son was negligent, an accident
13 ccurred, with personal injury. The Courst held, overruled
14_ the District Court, that the son's 1955 Ford waé a substitute
15 sutomobile with coverage under the father's liability policy.
16 Under these facts, he was driving, the car he was driving
1 ;as a temporary substitute under this father's State Farm
18 1igbility policy. This case cited cases in several other cir-
19 cuits. So the factual situation, Your Honor, that we have
20 in this case, quoted in those two decisions,vl think, is
21 very similar to show coverage under this pérticular section.
And now we get to the issue raised by Mr. Robert ftogers -of
2 if we assume, or assuming that there is liability coverage,
# then has the, has Nationwide Mutuél beeﬁ released by virtue
25 ' '

of this order in Case 245? Ve take the position, Your Honor,
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that this is not the case, that, in fact, the very cprosite.
At the time this order was entered--and I might add thaet
Nation@ide had notice of all those proceedings znd they chouoo
not to defend the action, they chose not to be tnere; there
wesn't anything that was tried fo.be done under the table

S0 ne ohe-would'have notice--but, at the time the order was
written up with this very same question, because at the time
we had sent notice of the 245 to lationwide, but the people,
the parents, the injured did have the need for immediate
funds,. Maryland Casualty was willing to payvin the limits of
their policy. And so,; this order was drafted with this very
gituation in mind. It was a conditional release. ZHichard
Martin was not released of liability; he was released of
liability 4§n excess of any other possible liability insurance
coverage, exactly what we've got here; at least, actually,
what we are trying to show in this case. The other area is
that, assuming coverage and assuming that Nationwide is mot
released by virtue of this previous order, then we have the
issue of whether or not the Plaintiff is eétoppéd,'by virtue
of the fact that the judgment may be void»or because of his
conduct. And I think that the best way to treat that is to go
item by item from Mr. Rogers's Answer. The Defendant claims
that this judgment is null and void for the following reasons,
ve take the position'that,'even if the judgment is void, that

there 1s still sufficient issue in this case upon which to
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bage a declaratory judgment suit, that there is a Justiciable
issue, by virtue of the fact that the suit was filed in it and
2 judgment was rendered, that even if it 1is void, that we still
have sufficient issue upon which the Court can determine
whether or not there is liability under this policy. But we

do not COnéede that it is void. The first issue raised by the
Jefendant is that there was no valid service of process.

And Mr. Rogers‘pointed out these particular dates. I believe

that he is in error here, The suit was filed . . .

MR. ROGERS: Judge, I will stipulate. I don't mean
to cut you off, but you are right. I have checked the papers

since then, Judge; I indicated I wanted to check . . .
COURT: Yes, sir.

MR., ROGERS: . . . and I was wrong about that. The
suit papers that involved the judgment which is sought to be
enforced here were actually filed on Oc¢tober 30, 1970, and
they were served in November, on Novemberv4, 1970. ¥or some
reason, .I had written that November 4, 1371. Mr. Byrd is

exactly right, and I was in error.

COURT: All right. That takes care of that point then.
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- K. DYRD: The depositions will show that Fr. Martinr,

'e

in fact, cntered the service on HNevember 30, 197, 2nd e

papers were, of course, served on the fourth. There was o
Answer filed in this suit, whether through the error of mary-
land Casualty or whether . . . I don't xnow. But there wag
no Answer filed in this particular case. So this would mean
that twenty-one days later, on November 25, five days belore
kr. Martin entered the service, that the Plaintiff‘would have
been entitled, had he so moved,‘that he would have been
entitled to some of the judgment, all things, other things
remaining settled. Now, it is true that, well, let me dis-
regard that. Then you go to Number Two. This being true
that the service was valid, then Mr. Rogers's second objection,
that the Court had no jurisdiction over‘Martin's persorn, 13
1ikewisé invalid, because there was proper service had on
November 4., The third isgue‘raised is this item of Goldiers
and Sailors Civil Relieil of 1340, which states in essence
that, dealing with the default judgment. Now, the section,
Your Honpr, the pesition we take is that it does provide fer
certain relief against default jﬁdgments; but the section
guoted there, 520, doesn't go fér cnough., If you go cn to

Section 5204, it doesn't say that the judgment is void.

COURT: 5204, or 524?
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MR, BYRD: 5204; it's in the same puage there that

AP -
e 20

cers nal. It gtates, now this is a paraphrass of the
section, I'm not quoting it verbatim, it says that if a judg-
ment shall be rendered‘in any action or proceeding against a
person"in the military service, or within ninety days there-

after « « &

bt
Ty

ROGERS: It's thirty days thereafter.

¥
IS
*

HR. BYRDi'u . '« Okay, thirty days, and it appears that
such person was prejudiced by reason of his military service
in making a defense thereto, such judgnent may, upon appli-
cation made by such person or nis legal representative not
later than ninety days--is that suppésed to be thirty also?—-
not 1a£er than ninety days after the termination of such ser-
vice, it may be opened by the Court rendering sane, and such
Defendant or his legal representative let in to defend, prc-
vided it is made to appear that the Defendant had a meritorious
or 1egal defense to the action or any part thereof. So, the
position of the Plaintiff is that this judgment, by virtue
of this section, is not void, but it is voidable if the Uefcn-
dant can come in and show that he had a mefitorious defense
or legal defense to the action. Now, all thcse things ceonsid-
ered,'we are dealingvnow with a declaratory judgment suit. ‘e

have a voidable judgment, possibly. We have, the Court, at

s
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this time, I feel, has a Jjusticiable issue upon which it can

render judgment 1in the particular case at hand. The Defendant

has not shown that he had a meritorious defense or legal

defense., So that then, Your Honor, is our answer to that.

I think that is all, I think that covers everything.

MR. ROGERS: If Your Honor please, I am not really
prepared at this time to cite to the Court particular cases.
i would like to, if the Court would allow me, submit a memor-
andum de&ling with some of the aspects which have been
raised by opposing counsel. I would point out that the
cases which have been cited involve gituations in which prob-
ably there were coverages under temporary substitute auto-
mobiles in the sense that there was a temporary breaxdown ol
an automobile. We take the position in this case that this
Volkswagen had been out of éommission for so long that you've
got to draw the line somewhere as to how long a car can be out
of commission before you can get into a temporary substitute

situation.

COURT: Let me ask a question in that connection. Will

the deposition of this youngster sbhow what his intention wag,
his belief was, or words to that effect, about the prognouis

nf{ hig Volkswagen?
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dit. ROGERGS: I think so, Judge.

MR. RYRD: We both went into that very extensively,

Your Honor.

MR. ROGERS: Iilis testimony is going to indicdte that

nhe thought that it would be just a temporary matter.

COURT: In other words, there is evidence there from

whnich I can make a determination?

MR. ROGERS: Yes, sir, i think so, Judge. I think
that evidence can be argued, but I think there is sufficient
testimony for your purposes there. There is gsome law, and 1if
the Court will allow me to submit a meMoiandum, I would like
to call the Couft's attention to some cases in which the
Court has put a reasonable limitatioq on the amount of timé;
normally the breakdown you are talking about is the situstion
where if my car breaks down and I take it to the garage, it
might be three or four days, or some sortg 6f limitation. In
the instance hefe, the father and the son, it has been cited
to you, I think the car was just out of commission for a day
or two. And that is principally our point, it is a nguestion
of time. The deposition will be sufficient, I believe, for
the Court to make & determination in that regard. ~ (n the other
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”ﬁlan, again, Judge, I think it m1~h+ be well 1f I cove

those in a memorandum without tdkln& the Court'* tlme. ir
the default judgment business, we take the pooltlon that
under the Soldiers and Sailors Civil Relief Act, the law is
rather clear that no default judgment shall be entered period
in the event of a person in military service, except as pro-
vided under this statute. And we say that those Qonditibns
have not beenvcomplied with., The paragraph that was.read to
you by Mr, Byrd, we say would apply tO‘any judgment, whether
it was default or otherwise, that where a young man in the
military service felt that he had been aggrleved by a judgnment,
whether it be.default or otherwise, would have the right to
apply to have it vacated under certain conditions. The other
matters, Judge, I really think we can cover better in the
memorandum. I will point out, and I apologize for ﬁy error
with respect to the matter of service, where I got confused
was that the suit papers were filed in October of 197C, and
they were in fact served within four or five days after that,

but judgment was not entered until approximately a year later.

COURT: How much time, Mr. Rogers, do you want to sub-
mit a memorandum? Time is not of an essence as far as I'm

concerned.

FR. ROGERS: dJudge, that's always a dangerous guestion
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as Your Honor knows to ask a lawyer, but as much time as the
Court would give me. I realize kir. Byrd would like to have

some kind of approximate « ..
COURT: I will put the question to Lr. Byrd.

 MR. ROGERS: I would prefer you do that, and let him

carry the ball.

1R, BYRD: Your Honor, this matter has been pending

there, as you can see, for, it will be three years in liovenber,

CCURTM:  We will give IHr. Rogers a specific time, and
then give you time, of course, to file a reply. Twenty-one

days, Mr. LRogers, three weeks?
- MR. ROGERS5: All right, sir.

CCURT: A similar period, kir. Byrd? (r less, of course,

if you desire less time.
MR. BYRD: That's fine, I think three weeks . . .
CCURT: Three wecks and three weeks, all right.
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MR. ROGERG: Judge, I don't know that I would need
it, but would it be inappropriate, since I am filing fifst,
to allow me to have ten days after Mr. Byrd, if I see fit to

respond?'
COURT: That would be perfectly all right.

IR. ROGERG:: I hope that, in light of his fine presen-—
tation hére, I doubt that it is going to be necessary; but

if the Court could . . ..

COURT: Suppose you gentlemen do this, with the Clerk's
perm1s31on before I receive, or before the time has oaoéed
to receive the memoranda, I will take these files w1th me and
if you will mail your memoranda to me at the Court House 1in
Pairfax, and then, of course, I will decide it and let you
know by letter. If you will just address it to me at Pairfax

County Court House, 4000 Chain Brldgo Road, Fairfax, Virginia,

22020, I believe that's it.

MR. BYRD: Your Honor, this bit about the ten days.

I am the Plaintiff; the Plaintiff'usually gets the last say . .

MKk, ROGERS: Suppose you submit your memorandum {irst.
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RYRD .

No, I would rather do it the way we have 1t.

Fied in the Clak’s Offce of Bath County

i
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VIRGINIA, -
IN THE CIRCUIT COURT OF BATH COUNTY

WALTER ENNIS ARMSTRONG,
Administrator of the
"Estate of Shari Lane
Armstrong, Deceased

COMPLAINANT FINAL DECREE

V. CASE NO. 93

NATIONWIDE MUTUAL INSURANCE
COMPANY

DEFENDANT

N st Nt NastlP S it gt “ust? ot Nl st it “gptt gt

THIS CAUSE came on to be heard upon the papers
filed hereiln, including the pleadings, exhibits and dep-
ositions_as.stipulated by the parties, and including
papers filed.in companion proceedings which &re described
in the Stipulation of the parties, - |

And the Court having carefully considered the
Same, and having also carefully considered oral‘argument
and written briefs of counsel, and_being of the opinion
that defendant, Nationﬁido Insurance Company ;é not llae-
ble to the Coﬁﬁlﬂinant'for thé'reasons stated in the
Courtt's letter of July 25, 1973, a copy of Whichlis hereby
made & part of the record, i1t is so ADJUDGED, ORDERED and
DECREED, and it 1s further ORDERED that this cause be,
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and the same hereby 1is, dismissed.
The Clerk will furnish certified copies hereof to counsel

for the parties.

Enter this 298th day of August,
1973. .

/8/ Arthur W, Sinclair _
Arthur W. Sinelaiyr, Judge Designate

Seen: and respectfully except to the Courts'fuling

és/ Duncan M, Byrd, Jr.
ounsel for Complainant

/s/ Robert J. Rogers
Counsel for Delendant

Chancery Order Book 12
Page 74 »
A Copy--Teste:

/s/ W. Claude Dodson
A — . Clerk
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VIRGINIA,
~IN THE CIRCUIT COURT OF BATH COUNTY

WALTER ENNIS ARMSTRONG,
Administrator of the Estate :
of Shari Lane Armstrong, deceased

NOTICE OF APPEAL
AND ;
ASSIGNMENT OF ERROR

Complainant

Ve

NATIONWIDE MUTUAL INSURANCE

'CASE NO. 93
COMPANY :

Defendant

LN L1 ML 2 NP 4 N .0 W L S DV L W 3 e L N g

TO: W. CLAUDE DODSON, CLERK OF SAID COURT:

. The Complainant, WALTER ENNIS ARMSTRONG, Admin-
istrator of the Estate of Sharl Lane Armstfoﬁgfhproby
gives notice pursuant to Rule 5:6 of the Rﬁl&éiéfvthe
Supreme Court of Virginia of his appeal from that certain
order entered in the above styled case on &ﬁgust 29, 1973,
of record in the Clerk's Office of this Court'in'dhancery
Order Book 12, Page 74 in which the Court dismissed the
Complainant's motion for ﬁeclaratofy Judgment.

Th§ following are tﬁe errors assigned:

1. That the Court errqd';n'ruling that under
the facts of this case the 1955'6he;rolet plck up truck
used to replace the insured's (Richard A. Martin) 1963
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Volkswagon was not a "temporiry substitute autogobilo"
under the provisions of the Nationwide Policy which 1is
the subject of this suit. |

2, That the Court erred in ruling that the
order enﬁored by this Court on Octobaf 1, 1971 in Law
Cass No, 267 and duly of record in Law Order Book 13,
Page 204 effected the release of Nationwlde as to lia-
bility'éoverage which 1s the subject of this suit.

Respectfully,

WALTER ENNIS ARMSTRONG,
Administrator of the Estate
of Shari Lane Armstrong

BYs DUNCAN M. BYRD, JR.
, ~ 0f Counsel

DUNCAN M. BYRD, JR.

Duncan M. Byrd, Jr.

Box 726

Hot Springs, Virginis 24445
Counsel for Complainant

CERTIFICATE

I, Duncan M. Byrd, Jr., df‘gounsol fqr_Camplain—
ant, Walter Ennis Armstrong, Administrator of the Estate of
Shari Lane Armstrong, certify that I mailed a true copy of

the foregoing Memorandum of Complainant to Robert J. Rogers,
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of Woods, Rogers, Muse, Walker & Thornton, 105 Franklin
Road, S. W., Roanoke, Virginia 24404, couhael for Defen-

dant, this 28 day of September, 1973,

DUNCAN M. BYRD, JR.
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VIRGINIA, |
IN THE CIRCUIT COURT OF BATH COUNTY

WALTER ENNIS ARMSTRONG,
Adninistrator of the Estate of
Sherl Lane Armstrong, deceased
NOTICE MAKING
Complalnant
! L TRANSCRIPT PART
Ve ) . .
_ OF RECORD
NATIONWIDE MUTUAL INSURANCE ‘ :
COMPANY, - : '

Defendant

Nt st Nt sl Nl e sl st st St et il “amat

TO: W. CLAUDE DODSON, CLERK OF SAID COURT:

The Complainant, WALTER ENNIS ARMSTRONG, Admin-
istrator of the estate of Shari Lane Armstroﬁg hereby
gives notice pursuant to Rule 5:9 (b) of th@ Rule of thal
Supreme Court of Virginie that a.transcript of hearing
on a motion for declaration judgmént, held at Warm Springs,
Virginia, on March 27, 1973, before the Honorable Arthur
W. Sinclair in the above styled case is hereby made a part}
of the recofd of»this action. said treanscript was prepared
by GAIL M..HGG.of SHENANDOAH REPOET SERVICE and filed with
the Clerk of the Circuit Cburt of'Bath County, Virginia
on July 27, 1973. | |
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Respectfully,

WALTER ENNIS ARMSTRONG,
Administrator of the Estate
of Sheri Lane Armstrong

BY: D. M. BYRD, JR.

OF COUNSEL
DUNCAN M. BYRD, JR.
Duncan M.lByrd, Jr.
Box 726 .
Hot Springs, Virginia 24445
Counsel for Complainant. -
" CERTIFICATE

I, Duncan M, Byrd, Jr., of counsol;for Com=~
plainant, Walter Ennis Armstrong,‘Administrgtor of the
Estate of Shari Lane Armstrong, certify that I mailed
8 true copy of the foregoing Momorandum‘of Cémplainant
to Robert J. Rogers of Woods, Rogers, Muse, Walker &
Thornton, 105 Franklin Road, S. W., Roanoke, Virginia,
24404, counsel of record for Defendant, this 25 day of
October, 1973, | a

DUNCAN M. BYRD, JR.
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CERTIFICATE UNDER RULE 5:49

 1,_Duncan M. Byrd, Jr,, of counsei for plaintiff,
Walter Ennis Armstrong, Administrator of the Estate.of
Shari Lanp:Afmstrong, certify phat I filed Twenty-five:
copies of this Appendix To Brief this 26th day of April,
1974 in the office of the Clerk of the Supreme Court of
Virginia ahdvthat three copies of this Appendix To Brief
~were malled to James F. Johnson of Woods, Rogers, Muse,
Walker & Thornton, 105 Franklin Road, S. W., Roanoke,
Viréinia, 24404, counsel of record for defendant, this
26th day 6f‘April, 1974,
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