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Mr. Béasley = Cross R 44

which would have been at the June price; similarly

it'is.undisputed that there were 4,000 gallons,
I'th;pk :oughly, in the ground.that he coﬁldn't
use because they cut ﬁhe lines.
| THE COURT: Right.
MR. BRYDGES: And also admittedly they
didn't deliver the gas on June 30th.
| THE COURT: . Right. |
© MR. BRYDGES: Now he wants to know why he
didn‘# order more gas at a more expehsive price
wheh'they had failed to deliver the firét one.
| . THE COURT: No. He asked wou;a he have
accépted it at a highér price.
|  MR. BRYDGES: Whét is the matefiélity
when he had ordered it at theilbwer priqe?
THE COURT: As I understand it, then he
wouidh;t'have had to close the‘statién.
A'I overrule your objection.

MR. BRYDGES: Note my exception.

BY MR, OUTLAND:

0 Would you have refused?

A I never refused to accept a load of gas. I nevei

refused to acéépt a load of gas.

Q _ Would you have accepted a load of gas delivered

VIRG 'MIA £. WOOLRIDGE
TOuAT RERPORTEK
MOOFOLK, VIRGINIA
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; to you in July at the July price?

A o

would I have done.
: Q.

You can answer it yee or no.
now? Would he have accepted a load?

“him in July.

he had ordered in June?

’wouia have been to:accept the gas and negetiate
witﬁ_them hoping'that'they woﬁld reimburse me
with'ﬁhe difference in the price, but I certainly
woﬁld hot haVe'refused’tollet them deliver gas

~at the station.

BY MR. OUTLAND:

Q

! you specifically tell the terminal to send you a load of gas?

'MR. BRYDGES: What is the question again

~ MR. BRYDGES: At the higher price than
'MR. OUTLAND: Two cents more on the gallon.

 THE COURT: Right,

 THE WITNESS: What I would have done probably

211 right. When you called the;terminel did

You are asking me if things were different what

I think it is a very simple question, M:.‘Beasley.

THE COURT: If it had been delivered to

A

~“No. I called Mr. Ward and told him that I had

VIRG! NlA 4 WOOLRI DGE
Tonat REPORTER
MORTOLK, VIRGINIA
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ordered gas in June and would he reach someone that could’

authorize the gas to be delivered t0 me.

Q ‘”t'_Didn t he tell-you that he'cculdn't deliver the

gas to you in July at the June price?

"A He didn't tell me that hejcbuld,or couldn't,
I asked him to talk to someone that could authorize the delivery.

Q '~ He then asked you wbuld}you like to order some

gas?.-

A 'He may have asked me if I wanted to put in an

. additional order.

0 " You said no?

A I didn't want to put in an additional order,

no.

“THE COURT: What did you want? You wanted
your dﬁne order? |
- THE WITNESS: Yes, sir, Your honor.

The whole crutch of this thing is that they
used this price as an incentive to get me to sign
all the papers over here. ; didn t have-to sign
a note for $1100 and give it to them unless there
was a‘change in the method of purchaae. I had
been.buying gas from them for 16 yeare;‘and I
had always paid for it in no time. All I would

have had to have done was stayed in the same place

VIRGINIA A WOOLRIDGE
ouni REPCR1 4
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and had them pﬁt gas. in the tanks and still pay

for it a week at a time. But they used coercion

to get me to sign these papers, including an

$1100 note so that I could get the tanks filled

up before June 30th.

\

BY MR. OUTLAND:

Q

A

~ And that would make $120 in your pocket?

I haven't figured it up, because it didn't mean

that much  to me, the $120,

Q

A

It was a matter of principle?

Whether $120 or $150, they promised to do

something and they didn't do it.

Q
A

Q

- vgJuly 15th you ran out of supreme?

'Right.

And you still kept possession of the station?

You locked the pumps, I believe?

A

Q

A

Q

- Yes, sir.

You still had some of your stuff in the trailer?
Right.

Then you still had possession of the premises?

'Right.

When did you say the pumps had chanqed ~-= somebod

; pumped the gas from the 4, OOO-gallon tank that had been ruptured

;into the enpty supreme tank?

ly

VIRGNIA A. WOQLRIDGE
TS T REPOPTER
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A The.transfer was cdmpletéd at iO:OO'on August 3rd
0 And the station was not -- was clésed then at
that time, was it not?

A It was closed at that time, yes, sir.

0 : It was closed from July 15th until August 6th,
I}beliéve, when you went in fhere?

A ‘Right. It took them from July 15th to August 3r¢

Q "Now, on'yOur profit statement there you included

P

the entire month of April?

A ~ Yes, éir. | |

Q - :' What was your net profit in April of 19712

A . Seven hundred ninety-five dollars and thirty cent
Q-  Now, what was it in 19727 |

A Four hundred'ninety-seven dollars three cents.

Q  Four hundredvninety-seVen?r

A - Yes, sir.

Q  Wwhat?

A "~ Four hundréd ninety-seven dollars three cents.

Q  vr Well, you only -- you operated.there with just

the pumps and the-trailer for about six to seven days of that
month, didn't you?
A Somewhere about there, yes, sir.

Q And you figured that through September 30th?

VIRG !HIA A, WOOQLRICGE
TILE REPORTER ) X
T HORFOLK, VIPGIIA : o |
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I 1 left or not;mgﬁt prior to my leaving I didn't know anything

about him not being able to use the 4,000 gallons.

‘Q' ' Now, as of midnight of June 30th, how much
inerease was in the price of gas? How much was the increase?

A I think the tax was two cents.

Q‘- Could Atlantic Richfield have sold any gas to
the dealer on July 1st or July 2nd at less than that price?

A " No, they couldn't. -The prices are fixed and

federally controlled, and we can't sell to individuals on different

prices, There ﬁas an across the table price inerease,'and it
affected every dealer’we had in the United Stétes'?- I beg your
pardon'- in virginia. It was a etate tax.

Q - I hand you a paper entitled "kent Abatement,

Reconstructed Station," and ask if you can identify that.

. A | . Yes, I can.
Q What 1is that?
A ~ Well, this is a program whereby when a dealer

is being reconstructed we will give him a rent break. In other

i woxrds, Mr. Beasiey's rent was normally one seventy-five per gallon.

During the reconstruction we reduced his rent to a minimum of
one cent per gailon, but as his volume maintained its normal
level_he could pay as low as half a cent per gallon.

I discussed this with Mr. Beasley becausee_one

. thing, he mentioned, you know, "You want to reconstruct the

Ly, stegiqg,mwﬂheglare you going to take care of?" At that time I

VIRG %NIA A, WOOLRIDGE
ONIT REPORTEN
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Now, I did give him an exact date of the 13th,

to answer your question.

Q. Let me put it to you this way: If Mr. Beasley
said to you on the 13th in the office of Atlantic Richfield
Corporation that he didn't want you to tear it down, ﬁould you

have torn it down anyWay?

A No, we couldn't have.

Q  Dpid you tell Mr. Beasley that%

A No, he didn't ask me. |

Q v 'So'you didn't tell th13'opera£or of 16 years

vintage thaf héxhad a right to not allow the toa;ing down of the
station because he didn't ask you? Is that wﬁéﬁ'you’reitelling
me?

A ,'-I don't go around giving legalladvice. I can't
give legal advice and go around giviog legal advioe..

Q "" You're doing all right so ﬁar.vaou‘re doing
fine. |

A - What I,aﬁ saying: ‘We discussed the tearing down
of the»buildiﬁg.- He never offered any protest;‘

.0 .. oMr. Newton, let me ask you this question: Diad
you tell hin at any time, and it was obviously upsetting to hin,
that his building was going to be torn down?

A It certainly was.

0 Why didn't you tell Mr. Beasley that “you didn't

r‘h§Y§"§9LQQ”}E;"We can do it after the lease expires in three or |

VIRGINIA A. WODULRIDGE
T ULLBY REPORTER
| NGREOL K, VIRGINIA
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A

Q

about what happened after that?

A That's correct.
MR. BRYDGES: All right. “Thank you,
Mr. Newton.

”'ew; B. WARD, called as a witness on behalf
of the defendant, having been first duly sworn,

was examined and testified as follows:

'OUTLAND: =

Q

A

I say he never told me at all,

No.

 THE COURT: Any redirect?
MR OUTLANQQ No.

You may come down.

'f Would you state your name, please, sir?

W. B. Ward.

Whether he called the terminal or not, you don't

You left July 24th ‘and you don't know anything

‘(witneas'excused.)

L L R 1 £ 2 ] LA

" DIRECT EXAMINATION

What is your occupation? -

YIRG'MIA A, WOOILRIDGE
L0uaT REPORTEFR
NUSTOLR, VIRGIA
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A

Q

. Terminal Superintendent.
" What?

‘Superintendent.

At the terminal?
Yes.

Where?

Atlantic Richfield down in Chesapeake.

‘As superintendent of the fermihal, do you take

; orders for gas from the various dealers?

A

Q

A

Q

‘. regard to gas in‘

A

seven and a hqlf

> O

0

A
and wanted mebtb
Q

A

Yes, sir.

:And do you keep logs of these orders?

Yes, sir.

 Did you receive any calls from Mr. Beasley in

July of 1972?

He called July 13th and stated that he had

inches of supreme.

- That's high test?

“iv'Right. But he did not piaceAan order.

What was the gist of thé conversation?

Sir?
Do you have the conversation written down?

 He just stated that he,ﬁas not making an order

tell the salesman --

'Did you ask him if he ﬁanted to make an order?

Yes, sir.

VIRG'NIA A WODLRIDGE
Tl REPORTER
WNOHEOLK, VIRGYNTA
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A ' No, sir. I have no authority for that.

Q  Wou1d that have been égainst the law?

A Yes, sir. |

o] pid you receive any otﬁer calls ffom him?

A ‘Not to my knowledge. NOt‘to my kpowledge.

0 ".‘ You specifically asked him if he wanted to place
. an order? | . |

_w_ﬁu_m;wmxeSI sir. -

- Mr. Ward - Direct e _ 98

Q9 " What did he say?

A .He said no.
Q Did he mention anything about a June price?
A " He wanted me to notif& the sales people that they

hadn't met the commitment, that they hadn't fulfilled this
commitment, that he wantea gasoline on the old price. I told
him I had no authority; this was state law; the gasoline waé

up and I could deliver at the old price.

Q f ﬁ As of-Jﬁly 1st how much was the price increaseé
A ‘Two cents éer.gallon,

Q ‘ ‘Was that tax?

A . Yes, sir.

Q Would you have delivered him a load of gas then

at the June price?
A | Yés, Siro
Q  The June price?; Could you have delivered him

a load of gas in duly at the June price?

YIRG A A, WOOLFRIDGE
: Touat 7%7!:?0&'!'1.‘1?
i MOREGLE, VIRGINIA

50a




. But other pgople may have received calls other

. Well, it's not logged in the book.

I logged his call at 9:15,

. We‘have one terminalbopératingg

- Yes, sir.

n
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30
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|
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A
7!
8| BY MR, BRYDGES: -
5 Q

i

isﬂ are you?
}1§i A
2 Q
}33 than you?
T A
5 Q
16 | don't know?
7 A
18

:

O
2
22 '

X ,
23 || BY MR. BRYDGES:
e Q
: A

:

His résponée‘was'what?

No, he just wanted me to inform the salesman.

Whether or not he célled gny_other'people you

'MR. OUTLAND: It's what?

You may not have logged his call.

{
!
No, we log all calls. i
JIRG MNIA AL WOOLRIDGE '
> T HEPORTER i
MNOBFULE . VRGNt !
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MR. OUTLAND: Answer Mr. Brydges.

CROSS~EXAMINATION

Mr. Ward, you are not the only one at the termin#l,

THE WITNESS: It's-not,logged"lh the book.

5la
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?WWKENNETH A. WEBER, called as a witness on

behalf of the defendant, having been first duly

sworn, was examined.and testified as follows:

DIRECT EXAMINATION

- BY MR. OUTLAND:

Would you state your name, please, sir?

Q
A Kenneth A. Weber. "
0 - What is your oécupatiénf
A - Manager Reptesentative,fbr.-—
Q_:‘ I didn't underétand you.
.A  Manager Representative for Atlantic Richfield
i'Company.
Q@ . And when did you take over'the'area?
A _*TvI first came to the area — I believe it was

the 1lth of July, last year.
Q  July llth.
._Did you have any conﬁersation with Mr. Beasley
relaﬁivé to hié»tank being low, his supreme tank,iafter you got

there? Do you remember?

A No, sir, I do not recali any such‘conversation.'
| 0] ) ‘Did hé’eger ask you for aﬁy gas to f£fill that up?
A No, sir, he didn't.
_Q_m#”;;And did you make cértain observ;tions”of the
) VARG ML £ WO RODGE

MR A

52a
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"Séatiaimaﬁfiﬁéiiﬂéwfirst'part of August as to whether or not .

At was closed or what?

: it was a reversed paper plate - on which the word "closed" was

" written, and it was tapéd to the pump.

o] ) Was this a period-iﬁ'the excess of 72 hours?
Q - Did you ever have any cdnversation.with

A Yes, sir, I did.
‘Q o Do you have a writﬁen memotandum‘of that?
.A o There is a copy of it. I don't have it on ny
- petéon. | | ‘
Q Do you.reéall the‘days you»obéerved the station?
A .' Yes. As i recallvit was the lst through the 4th
. of August. - | |
| Q‘ -,‘:And Qhat did you observe?
A The station was closed. It was not operating.

+ There was a sigh hung 6n the face of one of the pumps ~ I believe

' Mr. Beasley relative to this station, tearing down the station,

19 i

20

or anything?

A Tearing down the station, no, sir.

MR. OUTLAND: Answer Mr. Brydges.

WIRC HIA & WOOLRIDGE
SN T EPIRTER
HOREe e VRGO NIA
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i your station running, if'you-héd said yes when you called Mr., War

would have sent you a load.
- A I don't know that. I had 4,000 gallons of
" gasoline that i-couldn't pump that ﬁ#svat the old price, and
.nbbody.did anfthing to allow me to pump that gas.
| Q 'Bqt-jou never told Mr. Ward to send you a load;
right? |
A I called Mr. Ward and told him I was waitihg for
a load of gasoline. I don't know how to make it clearer.
Q . You don't deny what he testified to, that he

aéked you specifically: "Would you like to place an order"?

A I don't remember him asking me that.
Q You don't remember him asking you that?
|

' A ~ No, I don't.

‘REDIRECT EXAMINATION

BY MR. BRYDGES:.

Q jH. ‘Mr. Beasley, this $400 Mr. Newton offered you,

what was that abkout?

! A “All right. When they started building the new

building they put a new tank in to supply the new station when

it was going to be ¢omp1ete. Now, there was apprbximately 20 -

21,000 gallons of gasoline ih this new tank.

el Which was put in the ground?

VIRGINIA A. WOOLRIDGE
COURT REPORYER
MORTGLE, WIRGINIA
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"EXCEPTIONS

— e e e > s ams  Gwe -

MR. OUTLAND: The defendant objects to the

.granting of any instruction on behalf of the

plaintiff as the Court should rule, as a matter
of.law, that the plaintiff is not entitled to
reéover. | | o

The defendant further_excepﬁs‘and objeéts
to the refusal bf‘the Court”in granting Instruction

2A on the grounds that this instruction»adequately

states'the cagse for the defendant, in that if the

plaintiff acquiesced in the remodeling of the
station and remained in possession; the verdict
should be in favor of the defendant.

(Jury returned at 5:02 p.m. with a verdict for

pPlaintiff in the amount of $4,509.93.)

& k. Rk "
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 VIRGINIA:

IN THE CIRCUIT COURT OF THE COUNTY OF ALBEMARLE

GLENAVIE L. FOWLER,
| Plaintiff, o

vs.

GAYLORD S. WILLIAMS

University of Virginia Hospital :
Albemarle County, Virginia

and
JERRY  W. BAINS . :
#3411 North Fifth Street ' .

Phoenix, Arizona

Defendants.

MOTION FOR JUDGMENT

[Filed November 11, 1970 and amended by
orders of January 19, 1971 and January 9, 1973]

The plaintiff, Glenavie L.,Fowlef, moves the Court
for a judgment against the defendants, Gaylord S. Williams
and Jerxry W. Bains, jointly and severally, in the sum of
Five Hundred Thousand Dollars ($500,000) for the wrongs and
injuries hereinafter set forth.

1. On or about April 5; 1969 the plaintiff was
injured 1in an automobile collision at the junction of
Highway Route 22 wifh Highway Route 250, in the County of

Albemarle at or near Shadwell. Her injuries consisted



chiefly of a fracturedljaw, facial lacerations, ana a
fractured patella. Thus, the plaintiff was required to seek
and to submit to medical, surgical and hospital éare and
treatment.

2. The plaintiff submitted to mediCal; Surgical
and hospital éére and tredtment at the University of
VirginiavHospitai, an institution owned and controlled by
the Commonwealth of Virginia, which is located partly within
the City of Charlottesville and partly within the Céunty of
Albemarie and wholly within this Court's jurisdiction oy
virtue of Sectioh 17118 of the Code of virginia, 1950, as_
| amended.. Piaintiff or her parents for her agreed to pay,
and subsequently the plaintiff did pay or cauée tb be paid,
all reasonable'and proper charges and costs incident to her‘
hospitalization, care and treatment.

-3._-At said hospital, the plainfiff became the
patient of the défendant Jerry W. Bains, aimedical doctor
liceﬁséd-in Virginia; and for compensation to ﬁim fo be paid
by or on behalf of the plaintiff, the defendant Bains under—
took to treét the plaintiff and to relieve and cufe her of:
her said injuries. |

4. The defendant Gaylotd S. Williamé on ahd after
April 5, 1969 was a medical dbctbr empldyed by said hospital

as a resident physician.



5. The defendant Jerry W -Bains engaged the
defendant Gaylord S Williams as n aSSistant apprentice
and agent of the defendant Bains to associate in the care

and treatment of the plaintiff. B

6. Repair of the plaintiff ; fractured jaw was
accomplished by the alignment of the fractures through the
use of 1ntra—dental wiring and arch bar application.

7. At sald hospital,bon or about'May_28, 1969,
and while preparing the plaintiff fcr the removal of said
intra-dental wiring and arch bar;fthe defendant Gaylord S.
wiliiams diduinject a certain preoperative medication into
the left arm of the plaintiff. The plaintiff's left.arm
had not been injured at and prior to the time the injection
was made. As a direct resnit of the said injection and the
manner in which~it'was accoﬁplished, the piaintiff's left
hand become pained, swollen and, ultimately, gangrenous;-and
notwithstanding corrective treatment undertaken on'May 29,
1969'and’continued thereafter, the plaintiff's left forearm
was of necessity amputated on July 10, 1969 between the
'wrist and elbow.

8. At the time he injected said medication into
the arm of the plaintiff the defendant Gaylord S. Williams
was and was acting within the scope of his duties as . the
aSSistant, apprentice and agent of the defendant Jerry W.

Bains, associated in the care and treatment of the plaintiff.



B 4 .

9. At the time said medication was injected.into
vthe arm of the piaintiff, the defendents were and each of
them was and had been under a duty to insure that the
treatment and procedures to which the plaintiff would be
subjected would accord with sound medical practice and would
'be administered with the care, knowledge and skill commcﬁly
used by physicians ahd surgeons in the commﬁnity.

10. The said medication was injected into the
plaihtiff's arm in a negligent manner and in a manner which
did not accord with sound medical practice or with the care,
knowledge and skill commonly used by physicians and surgeons
in the communicy.

11. The plaintiff was maimea, disfigured and
seriously handicapped and she has sustained loss of earnings
and has suffered and will pefmanently coﬁtinue to suffer
pain, inconvenience, impairment of hormal life, humilietion,
embarrassment, mental anguish, and diminution of = earning |
capacityl all as a direct result of the aforesaid.negligence
of the defendants and the violation of theif aforeseid duty
to the plaintiff and the consequent amputation of the_'
plaintiff's left fcrearm.'

WHEREFORE , the(plainciff prays that She recover
Judgment against the defendants jointly and severally.in the

sum of Five Hundred Thousand Dollars.



COUNT IT
12. The allegations ofaéaragraphé»numbered 1
throughill are made a part of this count as if fully stated

herein.

13. The injeétion of the preoperative medication
into the left arm of the plaintifé Wa§ made on Méyv28, 1969
at or about 10:00 A.M., and on'tha%_day the plaintiff was
permitted to leave the hospital ana return to her‘home.'

14. . On May 29, 1969 at or about 4:55 A.M., the
plaintiff was again admitted to séid hospital £o be tréated
for a painful and swollen conditibn of her left arm aﬁd
other symptoms‘of serious injury to her arm, including some
cyanosis of fingers of her left hand; and then and until her
subsequent discharge from the hospital on June 18, 1969, the
defendant Jerry W. Bainé was and continued to be the plain- -
tiff's attending physician.

15. At the time of the plaintiff's May 29, 1969
admission, said Jerry W. Baiﬁs knew or should héve known
that a solution containing Demérol and Vistaril had beeﬁ
injected into the plaintiff's left arm at the anticubital
fossa on May 29, 1969 and that there was a probability thét

said solution had been injected intra-arterially.



le. Said-Jérry W. Bains knew or shouidbhave.knowﬁ
that intra-arterial injection of Vistaril would_be‘likely to
cause thrombosis and such cyanosis of fingers as was then
apparent.

17. On June 2, 1969 én dperation was performed.on
the'plaintiff's.left brachial artery‘in_an attempt‘to remové
the obstruction or obstructioné therein, to restore proper
«circulation of blood and to save the plaintifff's hand.

18. Invdelaying or permitting the delay of such
operatibn from the time of the plaintiff's May 29, 1969
admission to the hospital until June 2, 1969, the defendant
Jerfy W. Bains failed to -use due café or skill and failed to
follow sound medical practice and fo treat the plaintiff
with the care, knowledge and skill commonly used by physi-
cians and surgeons in thevcommunity--

19. The aforesaid negligence of the deféndant
Jerry W. Bains was an efficiently concurring‘and contri-.
buting cause of the plaintiff's loss of her left forearm.

WHEREFORE the plaintiff prays that she recover
‘judgment against the defendant Jerry W. Bains in the sum Qf,

Five Hundred Thousand Dollars.



GROUNDS OF DEFENSE OF JERRY W. BAINS

[Filed Februaryﬁil, 1971}

Comes now the deféﬁdant,rJerrf'W. Bains, by
counsel, and for his_groundg ofrdeféhsg to the Motion for
‘Judgment, as amended, filed agains§ hié in the above action; ‘
says: | ;‘ |
(1) He does not know whelhér the facts alleged in
Item 1 exist or not. | |

(2) He:admits that plaiﬂfiff was treated for
injuries at the University of Viréznia Hospital, an insti-
tution ownéd and controlled by the Commonwealth of
Virginia. He does not know whether the other facts alleged
in Item 2 exist or not. | |

(3) It ié admitted that-the piéintiff becamé a
patient of the Department of Plastic Surgery of thé Univer-
'sity of Virginia Hospital of which department this defendant
was a member of the stafff He does hot know whether the
other facts alleged in Item 3 exis£ or not.

(4) The allégations of Item.4 are admitted.
Gaylord S. Williams was én and after April 5, 1969 a mgdical
doctor employed by the University of Virginia Hospital which
was owned and opérated by the Commbnwealth of'Virginia.‘

(5) The allegations of Item 5 are denied.

Gaylord S. Williams was not the agent or employee of this



defendaﬁt but was emplofed by the gniverSity of Virginia
Hospital and the Commonwealth of %irginia.

| (6) This defendant does not know whether the
facts alleged in Item 6 exi;tAor not. .

(7) This defendant does!nét?know whether the
facts alleged in Item 7 exist or nét; ’

(8) The allegatiéns of fﬁém 8 are denied. It is
deniéd that Gaylord S. Wiiliams was an agent ér eﬁployee of
this_defendanﬁ.

(9) The allegations of;item 9 are denied as £o
this defendant.

(10) The allegations of Item 10 are dénied.

(11) The allegations of Item 11 are denied.

(12) All acts of negligence on the part of this
defendant are denied. “ |

| (13) All allégations of agency and employment of

Gaylord S. Williams on the part of this defendant are
denied. The injections alleged in the Motion for Judgment
' wére made by Dr. Gaylord S. Williams without the knowledge
and supervision of this defendant. 'This defendant owed no
duty to participate or supérvise the injections. |

(14) The medical treatment received by the plain=:-"-
tiff‘on May 28, 1969 was given by Gaylord S. Williams and
other members of the staff of the.University of Virginia

Hospital and not by this defendant.



(15) The damages claimed are excessive.

REQUEST FOR ADMISSION OF FACTS

[Filed December 7, 1971}

To: Edward R. Slaughter, Jr., Esquire
McGuire, Woods & Battle - 4
Attorneys for Gaylord S. Williams, defendant
Charlottesville, Virginia 22902
To: Robert E. Taylor, Esquire
Tayvlor, Michie & Callaghan ) :
Attorneys for Jerry W. Bains, defendant
Charlottesville, Virginia 22902
Plaintiff, Glenavie L. Fowler, reQuests'the
defendant Gaylord S. Williams and the defendant Jerry W.
Bains within ten (10) days after_serﬁice of this request to
admit, for the purpose of this action only and subject to
all pertinent objections to admissibility which may be
interposed at trial, the truth of the following facts:
1. On April 5, 1969 the plaintiff entered the
University of Virginia Hospital as a patient.
2. At the time the plaintiff entered the Univer--
sity of Virginia Hospital on April 5, 1969, her injuries

consisted of (1) a fractured mandible,'(2) a fractured right

patella and (3) facial lacerations.
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3. Upon'the'plaintiff's admissidn_to the Uni?er—
sity of Virginia Hospital 6n April 5, 1969, shé had not at
that time sustained an injury té her left arm.

4. On the Indevaheet which shows the admission
of the plaintiff to the hospital on'April 5, 1969; Jerrva.
Bains affixed«hié signature as the signature of,the plain-
.tiff's'attending physician. |

5. Jerry W. Bains was the plaintiff's attending
physician during the period of her hospitalization at
Unive:sity of Virginia Hospital which comméncea April 5,
1969. |

6. On the Index Sheet which shows the admission
of'fhe plaintiff to the hospital on May 29, 1969, Jerry W.
Bains affixed his signature as the signature of the plain-
tiff's attending physician.

7. Jerry W. Bains was the plaintiff's attending
physician during the period of hér»hoépitalization at the
University of Virginia Hospital which commenced May 29?
1969. | .

8. oOn April 5, 1969 Jerry W. Bains was and had
been a medical doctor licensed in Virginia and he continued
to be such until after June 18, 1969.

9. Jerry W. Bains submitted or caused to be

submitted his bill for $125 for surgery perfofmed on the



11.

plaintiff at Unlvers1tyrof Vlrglnla Hospltal during her
conflnement at:said hospital on and after April 5, 1969.
_ilO.. The bill of $¥25 due Jerry W. Bains for‘
surgefy perfermed on the pl;intiff at Unversity of Virginia
Hospltal durlng her conflnement at’ sald hospltal on and
after Aprll 5, 1969 was pald B

11. Jerry W. Balns submlt;ed oxr cause to be sub—
mitted his bill for $150 for surgery performed on the
plaintiff at ﬁnversity of Vi£ginia%Hbspital during her
confinement at said hospital on aﬂé after May. 29, 1969.

12;t>The bill for $150 subﬁitted as being due Jerry -
W. Bains for surgery performed on the plaintiff at University
of Virginia Hospifal during her confinement at said hospital
on and after May 29, 1969 was paid.

13. Jerry W. Baies‘was the only physician or
surgeon'connected with the Universify of Virginia Hospital
who submitted a bill for'treating,‘caring for or attending
the plaintiff at the hospital between April'S, 1969 and
June 18, 1969. | | |

14. The authority of Gaylord S. Williams to
administer medical treatment unto the.plaintiff was
derived from Jerry W. Bains.

15. In admihistering medical»treatﬁent to the
‘plaintiff, Gaylord S. Williams acted under the direction of‘

Jerry W. Bains.
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l6. In.administering medical treatmenﬁ to the
plaintiff, Gaylord S. Willigms‘acégd Qnder the super&ision
of Jerry W. Bains. |
17.  In adminsteri;g medical treatment to the
plaintiff, Gaylord S. Williams.aCtedfugder the control of
Jerry W. Bains. |  1‘ | |
©18. When Gaylord é; Willigms adminstered medical
treatment to the plaintiff on May 28, 1969, he was.acting
under the autﬁoriﬁy of Jerry.W. Baiﬁs; |
19. When Gaylord S. Williémé administered medical
tfeatment to~£he plaintiff on Maj 28, 1965, he was acting at
the directionAof Jerry W. Bains.
20. On May 28, 1969 Gaylorxd S. Williams'injectéd
50 mgs. of Vistaril into the left arm of the plaintiff.
| 21. The VistarilAihjectedlinto.thg plaintiff's arm
by.Géylord S. Williams on May 28, 1969 was injected ihto.the
brachial artery. o |
22. Vistaril is a trade name for hjdroxyzine
hydrochloride. _
23. The 1968 Edition of the Physicians' Desk
Refefence to Pharmaceutical Specialties and Biologicals
gives the following warning with‘respect to the intravénous--

use of hydroxyzine hydrochloride:
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"Intravenous Use: Against the background
of wide-spread usage of hydroxyzine

- parenteral solution over a number of
years, a small incidence of digital
gangrene has occurred distal to the site
of reported intravenous administration,
apparently the result of endarteritis
and thrombosis. These have been con-
sidered due to inadvertent intraarterial
"injection, although the possibility of
periarterial extravasation with arterial
spasm, -cannot be ruled out. WHEN
HYDROXYZINE HYDROCHLORIDE PARENTERAL
SOLUTION IS ADMINISTERED INTRAVENOUSLY
PARTICULAR ATTENTION SHOULD BE DIRECTED.

TO INSURE THAT THE DRUG IS INJECTED ONLY
INTO THE VEIN (INCLUDING ASPIRATION AND
PROPER ANATOMICAL SITE SELECTION) TO

.AVOID EITHER INTRA-ARTERIAL INJECTION OR
EXTRAVASATION. The intravenous administra-
tion should be accomplished slowly, no
faster than 25 mg. per minute, and not to
exceed 100 mg. in any single dose. In order
to avoid possible adverse effects it is
recommended that hydroxyzine hydrochloride. -
parenteral solution be diluted to at least
50 cc. with sterile normal saline and -

- administered over a period of four minutes
or more, preferably into the tubing of a
running intravenous infusion.

Intramuscular Use: As with all intra-
muscular preparations, Vistaril (hydroxyzine
hydrochloride) Parenteral Solution shoud

be injected well within the body of a
relatively large muscle.”

24. On and before May 28, 1969, Jerry W. Bains
‘knew that in making intravenous administration of Vistaril,
he should airect his'particular aﬁtention to insure that the
drug would be injected only into the vein to avoid either

intra-arterial injection or extravasation.
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25." On and before May 28, 1969, Gaylord S.
Williams knew thaﬁlin making_intravenoué administration of
Vistaril, he should direct his particular gttentién'to
insure that the'drug wouid be injected only iﬁto the vein to
avoid either intra—arterial injection or éxtravasation.

26. After the injection waé made on May‘28, 1969

there occurred a thrombosis of the plaintiff's left brachial
artery. |

27. After the injection was made on May 28, 1969
gangrene developed in the plaintifffs léft hand. |

_ 28. The injection of Vistaril into the-plaintiff's
left brachial artery on Maf 28, 1969.caused the thrombosis
of that artery to occur.

29. The injection of Vistaril into the plaintiff's
left arm on May 28, 1969 caused the development of gangrene
in the plaintiff's left hand.

‘30. The development of gangrene in the élaintiff's
left hand_necessitated the amputation of plaintiff's forearm

which was accomplished July 10, 1969.
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OBJECTIONS TO REQUEST FOR ADMISSION OF FACTS .

[Filed December&is, 19711

Comes now the deféndant in the foregoing action,
Gaylora S. Williams, and obﬁects on”ﬁh? following grounds
to the request for édmission of fagﬁs ?hich plaintiff has
heretofore served upon him: 1: |

1. As to all paragraphs%éf such reqﬁest, this
defendant objects to them on.the grbund that they are.
prematurely served because this dg%éndant has>heretofore
filed a plea of sovereign immunitgi Such plea has been
argued, briefs have been submitted, but the issue_has
not been decided by the Court. Pending the determination
of such pleé, this defendant has filea no answer, and»at'.
this time no issue exists between plaintiff and this‘
defendant to which the infogmation»sought'in plaintiff‘s,
Request for Admission of Facts would be relevant. -

2. As to all paragraphs of such Request, this
defendant objects thereto on the grounds that they seek
admission of facts not contemplated by Rule 4:ll“of the
Rules of the Supreme Court of Virginia because (ai such
paragraphs seek admissions concerning contested issués;

(p) such paragraphs are too general and too broad;
(c) such paragraphs are phrased in non-objective language;

(d) such paragraphs are phrased in argumentative language;
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(c) such paragraphs seek admissgons which afe plain opinion,
conjécture and suspicion, and (ds in many paragraphé the
information sought is‘readily available to pléintiff.

3. As té the information sought in»paragraphs 1,
2, 3, 20, 21, 22, 23, 24, 25, 26,‘27, 28; 29 and 30 of such
Request, the establishment thereof should be made by compe-
tentAtestimony of witnesses asvplaintiff proves her case,
énd such.iﬁfofmation'may not be elicited thréugh the device
of a request for admission of facts.

4. As to the information sought in paragraphs 4,
5, 6, 7, 8, 9, 10, 11, 12 and 13 of such Request, this
defendant says that he has no standihg to admit any infof—
mation sought thereiﬁ even if it were tfge bécause such
information rélateé tofdefeﬁdanﬁ, Jefry W;_Bainé;iénd iﬁ
general to matters about which this defendant could not
_ teStify eithervbecause he does hot know the information
requésted or kno@s it only secondarily.

5. As to paragraphs.l4, 15, 16, 17, 18 and 19 of
such Requést, this defendant says that the information .
sought therein amounts to legal éonclusions in support of
Which facts must be introduced in evidence but which are not
suéceptible of admission through the means of a request for

admission of facts.
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wherefore, defendant, Baylord S. Williams,
moves that the Court deny the plaintiff's Request for

~Admission of Facts in its entirety.

- OBJECTIONS TO PLAINTIFF'S
REQUEST FOR ADMISSION OF FACTS

[Filed December 15, 1971]

Comes now the defendant, Jerry W. Bains, by
counsel, and sets forth the following objections‘to the
plaintiff's Request for Admission of Facts:

(1) Defendant objects to £his entire Request as
_.prematurely.servedi’ Theidgfendant hgs;before th%;_Cpurt_af -
>plea.in bar réisiﬁé'théﬁiégﬁé 6f édvéréignﬂiﬁmﬁni£§iupdn .

- which the Couft hés not yet ruléd. If the defendant pre;
vails in his plea, it would not bé necessary for him to
answer the plaintiff’s Request. Therefore, until the Court
has‘rﬁled, thg information :equested is not vet relevanﬁ.

(2) .Defendant objects to this entire Request on
the grounds that itvis not in keeping with the theory or
purpose of Rule 4:11 of the Ruleé of the Supreme Court of
Appeals of Virginia.. The theory and purpose of this rule is
to allow parties to avoid thé necessity of trying relevant

facts needlessly where such facts are uncontested. It is
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not‘designed to-permit a parﬁy to éircﬁmventfthe normal
imethods of discovéry nor to try his case by compelling the
other side to admit or deny facts which are in-dispute. It
is further asserted that this rule is not intended to éllow
onerous or unfair requests, but as a éonvenient tool for
narrowing contested factual issues by eliminating
uncontested ones.

| (3) Defendant speéifically objects to plaihtiff's
paragraph 1 because the information Séught is more readily
within the knowledge of the plaintiff than the defendant.

| (4) Defendant specifically objects to plaintiff's
paragraph 2 based‘on the fact that if is a matter of record.
and that the records involved are not available to the
defendant at this time, but are‘easily available to the
plaintiff. | |

(5) Defendant specifically objectsito plaintiff's:
paragraph 3 onvthe grounds that it is argumenﬁative and that
it cails for speculation and an Qpinidﬁ on the part of the’
defendant whereas it.is within the certain knowledge of the
plaintiff.
(6) Defendant specificaliy objects to plaintiff'é

paragraph 4 on the grounds that if is an argumehtative,
factually non-objective: statement concerning a contested

issue of fact.
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(7) Defendant specifically objects to plaintiff‘s
paragraph 5‘onfthevgrounds that i%:calls for a legal con-
clusionfénd is posed in an érguméntative fashién.' Further,
defendant objects on the grdunds théf the information
requested_goes-to‘a'contested issueuofffact,’the'basis of
which must be established by formaf;prbof.

(8) Defendant specificaliY’objects to plaintiff‘s
paragraph 6‘on the grounds that it is posed in an argu—.‘ |
mentative manner énd calls for a sééﬁement about a cohtested
issue, the basis for which must be?estéblished by fofmal |
proof. |

(9) - Defendant specifically objects to plaintiff's
paragraph 7 on the grounds that it is argumentative and
calls for a legal conclusion. In additién, defendant
objects on the_grounds.that £his paragraph calls for a
statement concerning a cohtested'issue of fact, the basis

for which must be established by formal proof.

(10) Defendant specifically objects to plaintiff's o

paragraphs 9 and 11 on the grounds that these statements
relate directly to the issuesbof fact in contest in this
case for which strict formal.proof is necessary.

(11) Defendant specifically objects to plaintiff's
paragraphs 10 and 12 on the érounds that this information is
more readily available to and within the.knowledge of the

plaintiff.
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(12) Defendant;specifica}ly objects to plaiﬁtiff’s
paragraph 13 on the groﬁnds‘that ghe-informatiqn called for
is notfﬁithin the knowledge :of this defeﬁdant; that is
requiréé speéulation and an?opinionfon his part. Further-
more, defendant objects on the groghds?that'this is a fac-
tually non-objective question statédvi; an arguﬁentatiﬁe
fashion and that it is fundémental %d a contestedAissue.of'
fact, the basis for which must be established by formal
proof. | _ |

(13) befendant specifiégily objects to plaintiff{s
paragraphs 14, 15, 16, 17, 18, and 19'on the grounds.that in:
each of these paragraphs, what is sought is a statément
about issues of facﬁ which are contested and the basis for
which must be established by formal proof. Further, the
defendant objects because £hese questioné are framed ih_an
argumentative manner and éall for a legal conclusion on his
part. | |

(14) Defendant specificallyvobjects to plaintiff's
paragraph 20 on the grounds that it calls for speculation on
his part about information more 1likely with the knoﬁledge of
deféndant, Gaylord S. Williams, and not this defendgnt.
Further, defendant objects on the basis that this settlement.
ié directed toward a contested issue of‘fact, the basis of

which must be established by formal proof.
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(15) Defendant specifically Objectg to-pléintiff's
paragraph 21 onvthe.grounds that it cleafly_calls for‘a
statement.concerning a contested issue of fact; it is
argumentative; and furthef calls for_a medical opinion and a
conclusion on his part about something which ié not within
the first hand knowledge of this defendant, but more likely
wiﬁhin the knowledge of Gaylord S. Williams, defendant.'

(16) Defenaant specifically objects to plaintiff’'s
paragraph 24 on'the grbunds that i£ ié argumentative; it
goes to a contested issue of fact, the basis for which must
be established by formal proof. |

(17) Defendant specifically_objects to plaintiff's
paragraph 25 on the grounds that it calls for conjecture on
the part of this defendant about something withinvthe
knowledge of Gaylord s. Williams, defendant. Moreoevef,
this paragraph is argumentative and directed to an issue of
fact which is clearly contested in this case and the basis
for which must be established by formal proof.

(18) Defendant specificélly objects to plaintiff's -
paragraphs 26 and 27 on the grounds that this is directed to
an issue of fact which is clearly contested in this case and
the basis for which must be established by formal proof; and

these paragraphs call for medical opinions and conclusions.
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. paragraphs 28 ‘and 29 on the:grounéé that_they call for a
medical:épinion; they are qiearly a;gumentative énd call for
a legal conclusion on the paft of tﬁis‘deféndant. In
éddition,fdefendant‘objects on the:gfo;nds that these
paragraphs involve é'clearly conﬁe;}ed'issue‘of fact, the‘
basis for which must be established 'b"'y formal proof.

(20) Defendant spegificaliy objects to plaintiff's'
- paragraph 30 on the_grounds that iélis argumentative ahd
calis for a gonclusion; calls for<g medical dpinion, and
involves a contested issue of fact. |

WHEREFORE, defendant, Jerry W. Bains,-moves tﬁat

the Court deny the plaintiff's request for admission of

.facts in its entirety.

GROUNDS OF DEFENSE

[Filed July 12, 1972]

Comes nowvthe defendant, Gaylord S. Williaﬁs, and
without waiving the defense of sovereign‘imﬁunity heretofore
asserted by special plea and overruled by the'Court,_for his
~grounds of defense to the motion for jﬁdgment heretofore"

served upon him says as follows:
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‘1. This defendant admits thé‘allegations_cohf
tained in paragraphs 1, 3, 4, and 6 of the motion for
judgment.

2. This defendant denies the‘allegations con¥
tained in paragraphs 9, 10, and 11 of the motion fér
judgment.

3. ‘in respbnse to thé allegations contained in
paragraph 2 of the motion fqr judghent, this defendant
admits the allegation contained in’ the firs£ sentence
thereof but is without knowledge or_infdrmation spfficient
to form a belief as to the allegatiéns cohtained in the
second sentence thereof and thué calis for strict proof of
such allegations.

4., 1In response to the allegations contained in
paragraph 5 of the motion for judgment, this defendant avers
that he was a resident physician employed by the University
of Virginia Hospital on the House Staff of thé Division.of
Plastic Surgery of the Department of'Surgery. ﬁe was in
that cépacity under the direction of the head of the
Division of Plastic Surgery, thé defendant, Jerry W. Bains.
This defendant further admits that he waé assoéiated in the
care and treatment of the plaintiff. Insofar as the alle-
~gations contained in such paragraph 5 are not in accord with

the foregoing, they are heréby denied.
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5.‘ In résponse to the allégations_containedvin
paragraph 7 of the motion for judgment, thisvdeféndant
admits all the allegations éontainéd in such.paragraph,
except that he denies that plaintiff's difficulties‘and the
aﬁputétiqn of her arm were a direct reéulf of the manner in
which such injectioh'was accomplished.

6. In response to the‘allegaﬁibns contained in
paragraph 8 of the moﬁion for judgmenﬁ,'this'defendant
- admits that he was treating plaintiff under the supervision
of Dr. Jerry W. Bains as more particularly set out in
paragfaph,4 above. Insofar as the ailegations contained in
such paragraph are not in accord witﬁ the fo#eébing they are-
hereby denied.

7. This defendant was guilty of no act or acts of
negligence which were a,-or the sole, proximate cause of any
injuries or damages alleged in the motion for\judgment.

8. The damages claimed are excessive.

WHEREFORE, this defendant moves the Court>fbr
judgment bn his behalf and further moves the Cburt that he

be awarded his reasonable costs in this behalf expénded.



- 25,

ANSWER TO REQUEST FOR ADMISSION OF FACTS OF
JERRY W. BAINS '

[Filed September 6, 1972]

1. Admit.

2. Admit. Sy

3. I have no independen% feéOllection as to.
whetﬁervthe plaintiff hadvsustainei‘én injury te her left
arm aSjof April 5, 1969, and therefpfe I am ﬁnable te'admit
or aeny the request upon my personal knowledge, but the

- hospital records do not indicate spch injury.

4. Admit.
5. Deny..
6. Admit.
7. Admit.
8. Admit.
9. Deny.
10. Deny.
11. Deny.
12.r Deny.

22. Admit.

26. I have no independent knowledge as to whether
a thombosis of the plaintiff's left brachial artery
occurred, and therefore I am unable to admit or deny the
‘request on personal knowledge; however, the hOspital records

do indicate that such a thombosis occurred.
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27. Admit.
30. Admit that a portion of plaintiff's forearm

was amputated.

ANSWER TO REQUEST FOR ADMISSION OF
FACTS OF GAYLORD S. WILLIAMS

[Filed September 29, 1972]

Comes now ﬁhe defendant in the foregoing action,
Gayloxrd S. Williams, and in response'to those requests for
admission of facts to which the Qourt»has required this
defendant to respond says as foliows. The numbers below
correspdnd to the numbers in the plaintiff's request.
1. Admit.
2. Admit.
3. This statement is true to the best éf my
knowledge. ' ;
‘. 20. I injected a solution into the plaintiff's
left arm consisting of 100 milligrams of demeiol and 50
milligrams of vistaril.
21. I can neither admit or deny this statement.
At the time of the injection, I believéd I was injecting the
solution into an antecubital vein.v
22. Admit.

26. Admit.
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27. Admit.

30. Admit.

PLEA OF RELEASE
OF JERRY W. BAINS

[Filed January 10, 1973]

Comes now the Defendant, Jerry W. Bains, by
counsel.and for his plea of release to the above action, as
amended,ﬁsays:

-(l) That”oﬁ Jéhﬁarf'lQ, 1971, GlenaVie L. Fowler,
‘the same person as the Plaintiff in this action, filed a

suit in:this coprt*againSt Chariié75mi£h;6KeSwiCk, Virginia,
~fbr the sﬁm of $5$0,000.00 for injﬁries arising ffoﬁ a |
collision between two motor vehicles on April 5, 1969 on
Route 250 at its intersection with Route 22 in Albemarle
County, Virginia. The Plaintiff alleged that thebDefendant
did ﬁégligently drive his truck into the vehicle in which
the Plaintiff was riding as a passenger and thereby caused
_injuries to tﬁe Plaintiff. | | ”

- (2) Count II of the Motion of Judgment incorpo—v
fated the allegations of Count I and in additioh alleged
that the Plaintiff was required to submit to medical care
aﬁd treatment at the University of Virginia Hospital at

Charlottesville, Virginia. It alleges that she became the
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‘patient>of Df. Jerry W. Bains ;nd his aseociate,.DrQ Gaylora
S. Williams. | |
o | >(3) It is further alleged that while.pfepariﬁg
the Plaintiff for the removal of an intra-dental wiring and
arch bar, Dr. Gaylord Wiliiams did inject a preoperative
medicine into the left arm of the Plaintiff. It is alleged
that the injection to the Plaintiff's arm was'performed ih a
negligent manﬁer and as a resuit thereof it was required'to‘
_emputate her left arm. |

(4) Tt is alleged that‘Dr; Jerry W. Bains was
well qualified in the profession ef'medicel dector and was
highly competent to freatrthe Plaintiff for the injuries she
sustained (Count II 10). |

(5) Count II, 8 alleges thet inhereﬁtein'sub—
mitting to medieal surgical or hospitai-care aed treatmenﬁ'
is the risk of further injury.resulting from negligence iﬁ
the administering of such treatment and it is sought to'hold
the Defendant Charlie.Smith liable for the negligence of Dr.
Gaylord S. Williams. |

(6) By brdef entered by this'court ih the action
of Glenavie L. Fowler against Chailie Smith.on December 20,
1972_(L;O.B. 62, p- 16) the motion for judgment was amended_
by striking and deleting all of Count II and decreasing the

amount in suit from $550,000.00 to $50,000.00.
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(7) On january 17,A1973 an oiaer_was entered in
the action of Glenavie L. Fowler v. Charlie Smith in which
it was represented to the Court that all matters in con-
troversy in the action had been compromised and settled and
it was ordered that the case be and the same is thereby
dismissed agreed with prejudice (L.O.B; 62, p- 84); Oh or
about the séme date the Plaintiff, Glenavie L. Fowler,
.entered into a formai release wﬁeréby she released.Charlie
Smith of all claims arising frdm the collision which
 océurred on April 5, 1969. _ |

(8) .The Plaintiff Glénavie L. Fowler having
declared that Charlie Smith was a joint'tort feasor with
Jerry W. Bains and having»formally releésedVChérlig Smith by
operation of law thev?iaiﬁtiff Gienavié L. féﬁier ﬂas |

released the Defendant Jerry W. Bains.

SPECIAL PLEA OF RELEASE

[Filed February 9, 1973]

Comes now the defendant in the foregoing matter,
Gaylord S. Williams, by counsel, and for special plea of
release to the motion for judgment heretofore filed against

him says as follows:



30.

1. Plaintiff sustained injuries to her.jaw.and
other injuries”in an accident witg‘ene Charlie Smith on the
5th dayeef April, -1969.

| 2. Plaintiff wasvﬁreated”for such injufies af the
University of Virginia Hospital by{jariouS'physicians
including the defendants. During.éhe course of her treat-

2

ment, an injection was_given.her iﬁ’fhe left arm in
connection with the removal of certain wifes abeuﬁ her jaw
whichh had been pléced there to assiet in effeecting a cure
for the inju;ies sustained in ﬁhedeutomobile'accident with
Cherlie Smith. Subsequently a portion of plaintiff's.left
arm was required to be amputated. _

3. On November 11, 1970, plaintiff brought the
present action in this Court alleging negligence on the part
of the defendants in connecfion with.the injection
aforesaid.

4. On January 19, 1971, plaintiff brought an
action in this.Court against Charlie Smith, end in such‘
action Count II of the motion for judgmenf alleged that the
loss of plaintiff's arm was a proximate result of-the”
negligence of Charlie Smith, all as more particularly set

out in such motion for judgment, copy of which is attached

to this plea as Exhibit A.
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5.  Oon December 20, 1972 couﬂsel for élaintiff:
dlsmlssed Count ITI of the actlon agalnst Charlie Smith an
'_reduced_the ad damnum in that action frOm SJSO(OO0.00 to
$50,000:00. d >

6. On January 17, 1973, pIa£ntiff comptomiéed and
settled her claim against Charlie émitﬂ for‘the-sum of
$9,250.00vfor which a release Waé‘gavgn,'attached hereto aé
Exhibit B, and which réesulted in an order dismiSsing éuch.
action agreed'with prejudice, copy;of which is attached:
hereto as Exhibit C. v

7. Despite the attempt of plaintiff tovévoid the
well-settled law in Virginia that the "reiease of one tort
féasor releases all," plaintiff has heretofore taken the
position that this defendant was.a joint tort feasor with
Charlie Smith. Although this defendant‘has denied, and
continues to deny, that he was a tott.feasor in this action;
he avers that the accord and satisfaction between plalntlff
- and Charlie- Smlth and the subsequent relea;e of Charlie
Smith by plaintiff have released him from any liability
resulting from tortious conduct on his part, which would
have been joint tortious conduct with.that of charlie Smith.

WHEREFORE, this defendant prays judgment that the
plaintiff ought to have or maintain her aforesaid action

thereof against him.
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EXHIBIT ___ , RENUMBERED #1
' VIRGINIA:

IN.THE CIRCUIT COURT Oﬁ THE COUNTY OF ALBEMARLE

GLENAVIE IL.. FOWLER,

te e

Plaintiff

vs.

CHARLIE SMITH
Keswick ) ' '
Albemarle County, Virginia

LI T Y Y B Y

Defendant

MOTION FOR JUDGMENT

[Filed January 19, 1971]

The plaintiff, Glénavie L. Fowler, moveé the
Courﬁ for a judgment against the defendarnt, Charlie Smith,
in the sum of Five Hundred Fifty Thousand Dollars
($550,000.00) for the wrongs and injuries hereihgfter set
forth.

COUNT I

1. On or about April 5, 1969 the plaintiff'Was
lawfully riding in an automobile owned and operated by James
O'Neal Fowlér, proceeding westwardly on HighwayARoute 250 en

route to Charlottesville, Virginia; and said automobile was
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‘proceeding toward and through the.intersection 6r juncfibn
of Highway Route 22 with Highway Route 250, in the County of
Albemarle at or near Shadwell.

2.  The defendant, Charlie Smith, was driving his
1956 Chevrolet pickup truck eastwardly on Route 250 towafd
and into the said intersection or junctioh; and .said
defendant stopped his truck in the center lane which, at
'that éointy was allocated exclusively to east bound traffic
aboﬁt to turn to the left and across the line ofitravel of
west bound vehicles'and to proceed northeastwaraly‘on Highway
Route 22.

3.  The defendant did negligently and unlawfully
drive his truck from the center lane into and across thé
immediate'and lawful path and line of travel of the automo-
bile in which the plaintiff was riding, therebybrequiring
- James O'Neal Fowler to attempt a sudden stop aﬁd also
causing the two vehicles to collide with considerable force
and violence.

4. As a direct and proximatevresult of the afore-
said negligence of the defendant, the plaintiff'was thrown
aboﬁt in said aﬁtomobile and sustained severe injuries,
including a fractured jaw, facial lacerations, and a

fractured patella.
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5. The plaintiff's said injuries fequired her to
seek and td'submi£ to medical, surgiqalband_hospital cafe -
and treatment, at considerable expense, and caused her to
suffer physical pain and mental. anguish and ﬁo lose time
from gainful employment.

COUNT IXI

6. Paragraphs numbered 1, 2, 3, and 4.éfe by this
reference made a part of Count IT. '

7. The_plaintiff submitted to medical,“surgical
and hospital»care and treatment at the University of Virginia
Hospital at Charlottesville where such care and treatment |
weré.most conveniently and readily évailableu Said hospital
is owned ahd controlled by the Commonwealth of Virginia, and
it 1s located partly within the City of Charlottesville and
partly within the County of Albemarle and wholly within this
Court's jurisdiction by virtue of Section 17-118 of the Code
of Virginia, 1950, as amended.  | |

. 8. Inherent in the necessity of submitting to
medical, surgical or hospital care and treatment is the risk
of further injury resulting from negligence in the édminis—
tering of such treatment; and this is particularly true when
the administratibn of such treatment occurs at é‘state'0wned
hospital, the officials of which assume that it.and,they are

insulated from liability for their negligence and the
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Y

negligent acts.of hospital émploye@s whiéh'result in per-—
sonal injuries;to patients at saiéihoépital.

: 9.. At said‘hospiﬁal, the pléintiff became the
ipétient of Dr. Jerry F. Baiﬂes, a médical'doctbr licensed in
Virginia; and for compensation’ to him éo be §aid by or on
behalf of the plaintiff, Dr. Jerry?f. Bains undertook to -
treat the plaintiff and to relieve ;hd cure.her of her said
‘injuries.

10. Dr..Jerry F. Bains wéé well qualified in the
profession éf a medical doctor ané;was highiy competént.tq
treat the pléintiff fdr,the injuries she had susﬁained.

11. 1In his endeavor to relieve and curebthe
plaintiff of her injuries, Dr. Bains assoéiated one Dr.
Gaylord S. Williams who then was a medical doctor employed
by said hospital as a residént physiciaﬁ.

12. Repair of the plaintiff's.fractured ﬁaw.was
accomplished by the alignment of the fractures through the
use of intra-dental wiring and arch bar applicatibn.

13. On or about May 28, 1969, while preparing the
plaintiff for the removal of said intra-dental wiring and
arch bar, Dr. Gaylord S. Williams did inject a cértain
preoperative medication into the left arm of the plaintiff.
As a direct result of said injection and the manner in which
it was accémplished, the plaintiff's léft hand bepamed

pained, swollen and, ultimately, gangrenous; and



notwithstanding correcﬁive treatmept unaertakeﬁ.on May 29,‘
1969 and contipued'thereafter( th?npiainﬁiff‘s left forearmv
was of ﬁecessity amputated on July 10,'1969 between.the
wrist and elbow. } e

14. The said medication Waé ihjected’into the
plaintiff's arm in a negligent man;ér:;nd in .a manner which
did not accord with sound médiéal gractice or with the care,
knowledge and skillbcommonly used by physicians and surgeoné
in Ehe community.:

15. The plaintiff was m&imed, disfigued and
seriously haﬁdicapped and she has sustéined loss of earnings
and she has suffered and will permanently continue to suffer
pain; inconvenience, impairment of normal life, humiiiation; :
embarrassment, mental anguish, and.diminution of eérniﬁg
capacity, all as a direct fésult.oﬁ the hegligence of the
defendant. |

WHEREFORE, the plaintiff prays judgment‘égainét
the defendant in the sum of Five Hundred Fifty Thousand

Dollars.
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EXHIBIT , RENUMBERED &2

VIRGINIA:

IN THE CIRCUIT COURT OF THE COUNTY OF ALBEMARLE

GLENAVIE L. FOWLER,

Plaintiff,

vSs.. o | .
CHARLIE SMITH,
Defendant
ORDER

[Entered December 20, 1972]

On motion of the plaintiff, in which the defendant
conéurs, it is ORDERED that the plaintiff's motion for |
judgﬁent be and it hereby is amended by striking and délet;
ing therefrom all of Count II consisting of paragraphs
numbered 6 (six) through 15 (fifteen) and by reducing the
rplaintiff's demand from Five Hundred Fifty Thousané Dollars

($550,000) to Fifty Thousand Dollars ($50,000).

ENTER this 20th day of December, 1972:

/s/ David F. Berry
Judge
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EXHIBT , RENUMBERED. #3

-

RELEASE

The Undersigned, first pé}tyj being of lawfulvage,

in consideration of NINE THOUSAND TWO HUNDRED FIFTY AND

00/100 dollars, ($9,250.00) does héreby forever release,

acquit and discharge CHARLIE SMITH,.énd only Charlie Smith,

second party, from any and all rightsbof action, claims and
demandé whatsoeve? arising out ofj{ny act of fhing done or
onitted to be done by seond party:hp to'thé date of‘this
instrument; including.bﬁt ﬁot iimited ﬁo,righté éf acﬁion,
cléims and demands for any and all injury’toimind,vbody oxr
property, sustained on or about April 5, 1969 in an automo-
bile accident which bccurred §n that day in Albemarle
County, Virginia, near Chérlottesville, whéth¢r or not the
injury or loss is now.known or may hereafter deve;op.

In making this settlement first party does not
rely on any representationsbdr statemeﬁts regarding thé
occurrence or her injuries or damage, or her right to
payment therefor, made by second party or his representa-
tives or any physician employed by them. First party
reélizes that her present belief and information as to the

nature and extent of her injury and damage may prove to be

mistaken or incomplete, but is willing to give up all
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possibility.of further payment:in return fof éettlement
being'made.now. This release is given and accepted in
compromise, and is not an admission of liabilify by second
party. Its‘terms are contractual, not a recital, and it
cqntains the entire agreement between the parties.

"It is understood énd agreed that fhis instrument
is modified to the extent that any and all claims and caﬁées
of action against Charlie Smith (but only those against
Charlie Smith) are released and that any and all claims and
causes of action against any other parties arising from or
subsequent to said accident are not affected. It is partic-
ularly understood and agreed that the undersigned does not
release any éerson not herein named who is or may be liable
for . injury inflicted upon the undersigned while:she was
being treated for the injuries shé had receivéd én April 5,
1969.

As a separate andlfurtﬁer agreemeﬁt, the first
party,does hereby promise and bind herseif, her heirs,
.administrators and executors, to-iﬁdemnify and hold fcrevér
harmless the said Charlie Smith from all further léss oh
account of any further-claim by herself or anyone in her
behalfvarising out.of the accident described above; but no
person other than Charlie Smith is to be or will be so

indemnified.
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FIRST PARTY HAS CAREFULLY'READ AND UNDERSTANDS
THIS RELEASE AND SIGNS IT FREELY AND WITHOUT RESERVATIONS.

CAUTION! READ BEFORE SIGNING

January 8, 1973 /s/ Glenavie L. Fowler Washington

EXHIBIT , RENUMBERED #4

VIRGINIA:

IN THE CIRCUIT COURT OF THE COUNTY OF ALBEMARLE

GLENAVIE L. FOWLER,

‘Plaintiff

VS.
CHARLIE SMITH,
Defendant
ORDER

[Entered January 17, 1973]

This day came the plaintiff, Glenavie L.
Washington nee Glenavie L. Fowler, and the defendant by
their respective attorneys, and it being represented unto
the court that all matters in controversy in this_actioh

have been compromised and settled, it is ORDERED that this .
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case be and the same hereby is dismissed agreed, with
prejudice.

ENTER this 17th day of January, 1973

/s/ David F. Berry
Judge

[END OF EXHIBIT RENUMBERED #4] -

* * *
* * *
ORDER

[Entered February 16, 1973]

Come now the defendants in the foregoing action;
all by counsel, on motion of defendants to file a special
plea of release herein. And it appearing to the Court that
such motion is proper, it is abcordingly ORDERED that
defendants and each of them be, and they hereby are, granted
leave to file a special plea of releasé, and each defendant
having tendered his special plea of release to the Court,
such pleadings are hereby ORDERED filed.

ENTER: /s/ Dbavid S. Berxry
Judge

DATE : February 16,v1973



EIGHTH JUDICIAL CIRCUIT

DAVID F. BERRY, JUDGE
CHARLOTTESVILLE, VIRGINIA

May'23, 1973

TO ALL COUNSEL OF RECORD i

IN RE: Glenavie L. Fowler v. Gaylord S. Williams

a4
4

Gentlemen:

After having thoroughly reviewed all of the
cases cited in memoranda filed by counsel in the above
case I am of the opinion that the release by the plain-
tiff of the original tort feasor acts as .arelease of the
defendants in the mal-practice suit. While the injury
involved in the mal-practice suit affected a different limb,
the injury complained of occurred while the doctors were
treating the plaintiff for her original injury and would not
have occurred except for the original injury.

Therefore, the defendants may present an order
sustaining the special plea of release and dismissing the
action. '

Very truly yours,

/s/ David F. Berry, Judge

BPFB/je



' MOTION FOR LEAVE:TO AMEND
TO ALLEGE GROSS NEGLIGENCE

[Filed June 4, 19731

The plaintiff moves the céurt for leave to
amend her motion for judgment by inserﬁing the word
"grossly" before the-word_"negligéﬁk" in paragraph 10 of

said motion for judgment.

JUDGMENT ORDER

[Entered July 30, 1973]

‘This day came the plaintiff and deféndants in the
foregoing matter, all by counsel, upon a;i matters of record
heretofore filed by defendaﬁts, and in particular u?on the
Pleas of Release filed by the défendants by leave of Court,

the memoranda in support of and in opposition to Such pleas,
:and the appearance and oral argument of counsel for all
parties.

Thereupon, the Court took judicial notiée of the
pleadings and orders in the suit of Glenavie L. Fowler v.
Charlie Smith instituted in this Court on January 19, 1971, -
by the same plaintiff as in this action,vénd particularly

the Motion for Judgment and orders of December 20, 1972,
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(L.0.B. 61 p. 16) and January 17, 1973 (L.0.B. 62 p. 84);

.coﬁies of which are attached to the Plea of Release of
Gaylord S. Williams as exhibits and also read és a part of
the record for the Plea of Release of Jerry W. Bains.
Accordiﬁgiy,_the Court doth incorporate such pleadings and
orders as a portion of the record in this action. .

The Court having féuﬁd‘thaﬁ the allegationébof
facts contained in the pleas of réleése are correct,fdid_
render its decision'on.thé pleas, by a letter to all counsel
dated May 23, 1973, that the_pleas were well taken and |
should be suétained and thereby this action shéuld'be
dismissed. .

Whereupon, the plaintiff filed a Motion for Leave
to Amend to Allege Gross Negligence and the Court béing of
the opinion that the filing of the Motidn ié untimely, it
having been filed after the Couft had renderéd its deqision,
i£ is ORDERED that the Motion for Leave to Amend to Allege
Gfosé’Negligence is denied.

ACCORDINGLY, it is ADJUDGED and ORDERED that the
pléas of reléase be, and they hereby arevsustained and‘that
‘this action be, and it hereby is, dismissed with prejudice.
And it is further ADJUDGED and ORDEREb that the’plaintiff
recover noﬁhing of the defendants and that defendants be,
and they hereby are, awarded their reasonable costs in this

behalf expended.
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The Court notes the plaintiff'e3except10n taken on
.grounds'previouely argued and on éhé further;groundbthat the
dlsmlssal of thlS action precludes further evidence and a
jury's flndlng that the 1n]ury 1nf11cted by the defendants
is separable from the earlier. 1njury for which. the defend—
ants were treating the plalntlff or that the negllgence of
the defendants was gross and hence; could not reasonably
have been anticipated by the person who inflicted the

earlier injury. = -

ENTER: /s/ David F. Berry
: Judge

DATE: July 30, 1973

NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR

[Filed August 27, 1973]

The plaintiff, Glenavie L. Washington, nee
Fowler, gives notiee that she will apply to the Sepreme>
Court of Virginia for a writ of error to the final order of
the Circuit Court of the County'of Albemarle entered in.the
above-captioned action on the 30th day of July'1973 by which
the defendants' pleas of release were sustained and said

action was dismissed with prejudice.
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The assignments of error. are:
1.

The court erred in holding as a matter of law that the
negligence of the defendants was nptfgéoss and in fore-
- closing the plaintiff's right to sdbmit to a jury the issue

of gross negligence. L

s
4

The court erred in refusing leave to amend the motion for

judgment to éxpressly allege gross negligence.
3.

The. court erred in holding that the original wrongdoer was
liable for the subsequent injury merely because the subse- .
quent injury would not have occurred except for the

original injury.
4.

The court erred in holding as a matter of law that‘the
injury which the defendants inflicted was not separable froﬁ
the injury for which they were treating the plaintiff and in
.fdreclosing the plaintiff's right to submit to a jury the

issue of separability.
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5.

The court erred.in.holding that the}deféndants and the
person who inflicted the origiﬁai injury were join£ tort
feasors; or in holding that the defendants merély aggravated
the original injury; or in holding that the plaintiff has
received compensaﬁion for the loss of her forearm; or in
holding that the plaiﬁtiff was estopped to aséert_that the
injury inflicted by the'defendants'was separable>from the

original injury.

In ruling on plaintiff's requests for admissions numbered 4
through 12 which suggest‘that the hospital records show that
the defendant Bains was the plaintiff‘s éttending physicién,
that'he was a medical doctor licensed in'Virginia‘and that
he submitfed certain bills for his services in treating the
plaintiff,.the‘court erroneously sﬁstained the objections of
the défendant Williams, e.g., that he has no standing to
admit any information sbught therein and that.his khowledge

of the facts is only secondary.

In ruling on plaintiff's request for admission numbered 13

which suggests that the defendant Bains was the only
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hysician or éurgeon éénnected with;the hospital who sub-
mitted a bill for professional se%;ices to the plaintiff
between?April 5, 1969 and Jgné 18, 1969,Ethe court erfé—
neously‘sustéined the defenéants' objections, e.g., that the
information called for is not withiﬁ'tﬁe indepehdent knowl-
edée of the defendant, that the reéués% is factually non-

~objective and stated in an'argumeﬁtative fashion and is

fundamental to a contested isshe of fact.
8.

In ruling onaplaintiff's requests for admission‘numbered 14
through 19, which Suggest tﬁat the defendant Williams acted
undef the authority, direction, supervision or control of
the defendant Bains, the couft erfoneously éustaine& thé
defendanté' objections, e.é;, that said fequests seek state-
ments on issues of fact which are contested, are non-
objeétive and argumentative, call for opinion or legal

conclusions, and are too general and broad.
9.

In ruling on the plaintiff's requests for admissions
numbered 20 and 21 which suggesﬁ that defendant Williams
injected Vistaril into the plaintiff's left brachial artéry,
the court érroneously sustained the objections of the

defendant Bains, e.g., that the requests call for speculation
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about information more likely within the knowledge of the
defendanthiliams,'that they are directed toward a contested
issue of fact, that they call for medical opinion, and that

they are argumentative.
10.

in rulihg on plaintiff's requést fof admission numbefed 23
which quotes the warﬁing_gi&en in the Physiéiahs‘ Desk
Reference with respect to the intravenous use of Vistaril,
the‘court erroneouéiy sustained the defendant Williams'
objections, e.g., that the establishment thereof should be
made by'competent testimony of witnéésesvand ﬁay not be

elicited by a request for admission.
11.

In ruling on plaintiff's requests for admissions nuﬁbered 24
~and 25 which suggest that the defeﬁaant phyéicians knew that
particular attention should be dirécted to insure that
Vistaril Qould be injected only into a vein to avoid either
intra—éfterial ihjection or extravasation, the cburt errone-
ously sﬁstained the defendants' objections, e.g., thatvthe
requests are argumentative and go to a contested isspe of
fact and that such information may not be elicited through a

request for admissions.
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~In ruling on piaintiff'é requestsé}or admissions numbered 28
and 29 which.suggest that tﬂe injection of Vistaril into the
~artery caused thrombosis and, in tufg;igangrene, thevcourt
errdneoﬁély sustainéd the defendang's-ébjections, e.g., that
rﬁhe requests call for a medical opiﬁion, are clearly argu-
mentative, call for a legal conclusioh,'and involve é
"clearly contested issue of fact, thé'baéis for Which must be
established by formal proof and ma§'not be elicited through
a request for admission. % | -

No transcript or statement of facts, testimony or

"other incidents of the case is to be hereafter filed.
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