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PETITION FOR MANDAMUS 

Come now your Petitioners and represent as follows: 

1. Petitioners, Thomas R. Williams and James L. 

Mcilvaine, are the owners of a certain parcel of land located 

in Fairfax County, Virginia, titled of record in the name of 

William C. Bauknight, Trustee, being more particularly tp.at 

parcel designated as parcel 45 on tax section sheet 88-1. 

2. Petitioners did on July 27, 1970, duly file 

application for rezoning of a portion of said property consisting 

of 133.4197 acres from the existing zoning category of RE-1 to 

the R-12.5 zoning category. 

3. The subject property is located in that portion of 

Fairfax county considered in the Pohick Restudy dated January, 

1969 and is designated in said Restudy for single family density 

a~d a combination of conunercial, townhouse and related uses more 

particularly referred to in the subject Pohick Restudy as a 

neighborhood center. 

4. Areas inunediately adjacent to the subject property 

have been rezoned for small lot, single family development and 

are how being developed, and the RE-1 zoning of the subject 

property is arbitrary, discriminatory and a taking without 

compensation. 

5. Defendants for several years have represented as a 

policy matter that zoning applications of the subject nature 
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would be accorded immediate hearing pursuant to the conformance 

calendar approach, i.e., where the application is in complete 

conformance with the comprehensive land use plan; however, Peti-

tioners have been advised by Defendants' agents that the subject 

application will not be heard as a conformance calendar case. 

6. In recent years rezoning ap~lications filed with 

Defendant Board have substantially exceeded the number of applica~ 

tions heard and determined by Defendant Board and Commission. 

As a result of the failure to process and hear rezoning appli-

cations, the number of applications pending without action has 

steadily increased and has now reached a number in excess of 

225, of which 31 have been heard by the Defendant Commission 

and await hearing by Defendant Board. 

7. Agents of Defendant Board have advised Defendant 

Board and applicants that under the very best of circumstances 

without any interruption in processing because of alleged 

requirements for restudies and/or review of comprehensive plans, 

the time lag between the filing of an application and the 

hearing of an application approximates or exceeds two years. 

8. In addition to the time lag as aforesaid, Defendant 

Board has adopted a number of practices, such as neighborhood 

studies, partial revisions of land plans and similar items 

which further delay the processing and hearing of rezoning 

applications, including the subject application. 

9. Defendant Board several years ago adopted a policy 
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sometimes referred to as the "out-of-turn" hearing approach 

pursuant to which a number of cases have been granted preferen-

tial treatment by scheduling other than in the chronological 

order of filing, the number of such cases granted preferential 

treatment having now reached such proportions that substantially 

all the time Defendant Board allows for zoning hearings is 

required merely to hear those cases granted preferential treat-

ment, thus discriminating against the subject application. 

10. Petitioners are further advised that, in addition 

to the factors aforesaid, a policy requirement of the Defendants, 

sometimes referred to as "the Middle Run policy," will have 

the result of denying a hearing of the subject application 

indefinitely and, pursuant to said specific policy of Defendants, 

processing and scheduling of the subject application has·been 

refused. 

11. Petitioners have expended considerable sums in 

planning for the use of the subject land and are suffering and 

will continue to suffer substantial damage as a result of 

Defendants' refusal to act. 

12. At its meeting of January 19, 1972, Defendant Board 

arbitrarily and in violation of the provisions of law adopted 

a policy statement indicating it did not intend to hear any 

zoning applications (other than in very limited categories, 

which do not apply to the subject application) for a further 
I 

p
1

eriod of six months. 
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13. Defendant Board during the latter part Of 1971 

evidently for various reasons related to political factors in an 

election year, refused to entertain zoning applications in any 

substantial number for .a period of approximately six months, 

despite the fact the filing of zoning applications continued and 

the number of applications awaiting hearing increased greatly. 

14. Petitioners have been advised and therefore allege 

the various actions and policies of the Board of Supervisors which 

have resulted in failure of Defendant Board and Commission to 

process and determine Petitioners' zoning application within a 

reasonable time constitutes discrimination against your Petitioners, 

is an unlawful taking without compensation and a denial of 

Petitioners' rights without due process of law as guaranteed by 

the Constitution of Virginia and the Constitution of the United 

States. 

15. Petitioners have been advised and therefore aver 

the said conduct and refusal of Defendants to act as aforesaid 

violates Chapter 30 of the ordinances of Fairfax county and Title 

15.1, Chapter 11 of the Code of Virginia, 1950, as amended. 

16. The aforesaid actions of Defendants in refusing to 

hear the subject application are unreasonable, arbitrary, capri-

cious and illegal, and bear no substantial relation to the 

public health, safety, morals or general welfare. 

17. By reason of the foregoing, Petitioners allege 
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an actual controversy exists between the parties. 

WHEREFORE, your Petitioners pray that a pre-emptory 

Writ of Mandamus be issued against Defendants demanding that they 

process and hear Petitioners' application forthwith, or, in the 

alternative, that a mandatory injunction be issued directing and 

determining Petitioners' application by hearing forthwith, or, in 

the alternative, that the existing RE-1 zoning of the subject 

property be declared. arbitrary, capricious and illegal and 

appropriate orders of this Court be issued directing that the 

zoning be changed to the Re-12.5 district. 

Filed: January 26, 1972 

* * * 
ANSWER 

/s/ Thomas R. Williams 
By: John T. Hazel, Jr. 

/s/ James L. Mcilvaine 

Come now defendants Board and Commission, by counsel, 

and for answer to the Petition for Mandamus heretofore filed 

herein, respectfully state as follows: 

1. That they have insufficient knowledge to admit or 

deny paragraph 1, and must therefore deny it. 

2. That they admit the allegations of paragraph 2. 

3. That they admit the allegation of paragraph 3. 

concerning the Pohick Restudy, and aver that the area in which 

- 5 -
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the property the subject of this litigation lies is shown 

thereon for residential development at a density not to exceed 

2.0 dwelling units per acre, and that said plan .shows a 

neighborhood center on or in the immediate vicinity of the 

subject property. 

4. That they admit the allegation of the first phrase 

of paragraph 4 and deny that of the second. 

5. That they admit the promulgation and adoption of 

a policy providing for"conformance calendar" cases, aver that 

they have insufficient knowledge to admit or deny that the 

application the subject of this litigation is such a case, and 

aver that they have insufficient knowledge to admit or deny 

statements alleged to have been made by unidentified alleged 

agents. 

6. That they admit that there are pending a number of 

zoning applications upon which action has not been taken, 

some of which have been considered by the defendant Commission 

and await Board action. They aver that they believe that at 

least some of such applications are not presently being pur

sued to a conclusion, and that their staff is attempting to 

ascertain the present desires of the applicants in the pending 

cases. 

7. That they deny the allegation of paragraph 7 
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insofar as it alleges advice given to defendants, and aver that 

they have insufficient knowledge either to admit or deny the 

allegations of advice given petitioner by unidentified alleged 

agents, and must therefore deny it. 

8. That they deny that they have adopted any "practices" 

relating to studies or plan revis~ons, and aver that when it 

appears to either of them that additional information would 

make possible a more informed decision, or that the existing 

comprehensive plan does not take into account current factors, 

they do on occasion ask for additional studies or for revised 

portions of the comprehensive plan, and admit that such requests 

do cause delay in disposition of the affected applications. 

9. That they admit the adoption by defendant Board of 

a procedure for the granting of "out-of-turn" hearings to certain 

cases in which "regular" scheduling would cause grave hardship 

to the applicant or would deny to the County a significant public 

benefit, and deny the balance of the allegations of paragraph 9. 

10. That they deny the allegations of paragraph 10., and 

a,ver that when the "Middle Run policy" re-evaluation study is 

completed in the ensuing several months, applications in the 

area affected thereby will be placed in line for scheduling. 

11. That they have insufficient knowledge either to admit 

or deny the allegations of paragraph 11., and must therefore 
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deny it. 

12. The defendant Board admits that it has adopted, as 

a matter of policy, the position that it will not schedule 

additional zoning applications for hearing for a period of 

six months, except those the delay of which would cause an 

extreme hardship to the applicant. 

13. That they deny the allegations of paragraph 13. 

14. That they deny the allegations of paragraph 14. 

15. That they deny the allegations of paragraph 15. 

16. That they deny the allegations of paragraph 16. 

17. That they deny that a justiciable controversy 

exists. 

WHEREFORE, having now fully answered the allegations of 

the Petition for Mandamus, defendants Board and Commission, by 

counsel, move this honorable Court to deny the requested relief, 

apd dismiss the petition. 

Filed February 17, 1972 

* * * 

BOARD OF SUPERVISORS OF 
FAIRFAX COUNTY, VIRGINIA, 
et al 

By:/s/ Duane Searles 

MOTION FOR ORDER TO 
SHOW CAUSE 

Came this date Petitioners, by counsel, and moved for 
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entry of an Order directing the Board of Supervisors of 

Fairfax County to show cause why it should not be held in 

contempt for failure to comply with prior directives of this 

Court, or, in the alternative, for such other relief as 

the court may deem appropriate, and in support thereof state as 

follows: 

1. The Court, upon petition previously filed herein 

and testimony taken and the argument of counsel, did hold that 

Petitioners were entitled to a hearing and determination by 

the Board of Supervisors of Application c-169 seeking rezoning 

of the property of Petitioners from the RE-1 District to the 

R-12.5 District. 

2. In response to the ruling of this Court, 

Defendants did establish a procedure and schedule for the hearing 

of zoning cases. 

3. Pursuant to aforesaid procedure, Petitioners• case 

was set for hearing by Defendant Board on September 30, 1972. 

Despite the fact that a delay of more than seven months ensued 

from the date of the Court •s decision, i.e., February 25, · 1972, 

and the date of the hearing September 30, 1972, by Defendant 

Board of Supervisors, Petitioners consented to the said 

additional delay of seven months in the hearing of the subject 

zoning application, relying upon the determination of the Court 

that upon the duly set hearing date, Defendant Board would render 

q decision upon said application. 
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4. On September 30, 1972, upon conclusion of the public 

hearing, Defendant Board did adopt a motion deferring decision 

upon the application for an additional eight months. To the 

best knowledge .and belief of Petitioners, Defendant Board's 

deferral action was a deliberate effort to avoid reaching a 

determination upon Application c-169 and constitutes a direct 

violation of the previous order of this Court and a further 

violation of the constitutional rights of Petitioners. 

WHEREFORE, Petitioners pray that an appropriate order 

of, this Court be entered directing Defendants to show cause why 

they should not be held in contempt for violation of the prior 

order of this court, or, in the alternative, that this Court 

without decision of the Board of Supervisors fix an appropriate 

date for hearing and determination on that portion of the 

petition previously f~led herein seeking declaration that the 

existing zoning of the Petitioners' property be declared arbitrary, 

capricious and illegaf. and changed by order of this Court.to the 

R-12.5 District. 

Filed October 11, 1972 Thomas R. Williams 
James L. Mcilvaine 

By:/s/John T. Hazel 

* * * 
REPLY TO MOTION FOR ORDER TO SHOW 

CAUSE 

COME NOW Defendants, by counsel, and move the court to 

deny the motion for an order to show cause and in support thereof 

- 10 -



state as follows: 

1. The subject motion is not supported by an affidavit 

or other sworn statement. 

2. The Defendants pursuant to this Court's ruling have 

established a formal docketing procedure. A copy of t:.his pro-

cedure is attached as Exhibit One. 

3. On May 23, 1972 the zoning docket was called in 

chronological order of filing of applications and 73 applications 

were set for hearing before the Board of Supervisors for the 

months of July through December, 1972. (During the month of 

" August the Board of Supervisors was recessed.) 

4. Since this court's order of 28 March, 1972, the 

Defendant Board of Supervisors has heard and decided 94 zoning 

applications in which the application was either approved or 

denied. In 11 hearings the application was deferred to a date 

certain for further study and evaluation prior to the Board 

maki~g a final decision. Four cases had to be deferred because 

of improper notice or advertising. 

5. Petitioners' prayer for relief sought a hearing on 

its application C-169. On September 30, 1972, pursuant to 

this Court's order, a hearing was held. on the subject appli-

cation. A motion to deny the subject application failed by a 

vote of 4-3, defendant Supervisor Alexander being absent and 

defendant Chairman Hoofnagle having resigned from the Board 
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of Supervisors. A motion to defer action for a maximum 

of eight months, until a public hearing could be held on 

the proposed Middle Run policy of the Pohick development 

policy then passed without a dissenting vote. The Middle 

Run policy is ready for hearing before the defendant 

Board. The Board felt that action on application C-169 would 

be premature and inappropriate prior to a decision on this 

policy. 

WHEREFORE, Defendants move the Court to deny the 

motion for an order to show cause in that the above facts 

amply demonstrate that the Defendants have complied with the direc-

tions of this court. 

Filed October 26, 1972 THE BOARD OF SUPERVISORS OF 
FAIRFAX COUNTY, et al 

By:/s/ M. Langhorne Keith 

* * * 
AMENDED PETITION 

1. The Defendant, The Board of Supervisors of Fairfax 

county, Virginia, is the legislative body of Fairfax County, 

Virginia, charged with the responsibility of adopting and 

amending the zoning ordinances and maps of Fairfax county. 

2. The Defendant, Planning commission of Fairfax 

County, Virginia, is the legally constituted Planning 
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::2~:·:· Commission of Fairfax County, Virginia,. charged with respons~"': 

lility as more particularly set forth in the Code of Virginia 

1950, as amended. 

3. Petitioners Thomas R. Williams and James L. 

Mc!lvaine are the beneficial owners of a certain parcel of 

land located in Fairfax County, Virginia, titled of record in 

the name of William c. Bauknight, Trustee, said parcel being 

more particular!~ designated as Parcel 45, Tax Section Sheet 

88-1. 

4. On July 27, 1970, Petitioners filed application 

for a change of zoning for a portion of said property consisting 

of 133.4197 acres (hereinafter referred to as subject property) 

from the existing RE-1 zoning district to the.R-12.5 zoning 

district. Reference is made to the zoning application, C-169, 

and the plat and description filed therewith fora more particular 

description of th~ aforesaid property. 

5. The· subject property is zoned RE-1 (allowing a 

maximum of _only 0.9 single family units per acre) under existing 

zoning ordinances of Fairfax County and has b_e~n so zoned for 

a number of years .. The RE-1 district is historically a land 

use classification used as a "holding zone" dating from the 

ini ti,al zoning actions of Fairfax County and was not derived from 

a deliberate review of land use policies with regard to the 
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subject property. 

6. The subject property is located in an area referred 

to as the Pohick watershed and is designated by the current 

Master Plan of Fairfax County for development at densities of 

two or more dwelling units per acre, sai~ Master Plan being 

titled The Pohick Restudy dated September 1969. In addition to 

single family densities, the aforesaid Master Plan provides for 

location on portions of the·subject property of a "neighborhood . . 

center," including commercial, townhouse and apartment develop-

rnent in addition to single family dwellings. 

7. In the mid-l960's, the Pohick watershed in which 

the subject property is situated was considered for land use 

changes and development. The voters of Fairfax County did, at a 

general electio,n, approve the issuance of bonds in the approxi

mate amount of $18, ooo,·ooo to provide sanitary sewer trunk 

systems and treatment facilities in order to allow orderly 

development with .'appropriate public facilities to proceed in the 

Pohick watershed. 

a.· Between 1966 and 1969, the Defendant Board did 

cause to be conducted intensive land use studies in the Pohick 

watershed, and did on a number of occasions indicate that 

development in Fairfax County was to be channelled to the Pohick 

watershed as a commitment to the provision of "growth areas" to 

provide for the orderlyc.development of Fairfax County and to 
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further accommodate the growth expectatiOifS of Fairfax County. 

9. Agents of Defend·ant Board of Supervisors, despite 

repeated requests, did refuse to process the subject appli

cation for hearing before Defendant Planning commission and De

fendant Board of Supervisors, forcing Pet;itioners to bring this 

action requesting Court determination of Petitioners' right 

to a hearing. Upon direction of this Court on March 28, .1972, 

Defendant Board of .Supervisors commenced the hearing of zoning 

cases, including the subject application; however, the subject 

case was not actually heard by Defendant Board until September 

30, 1972, and on that date Defendant Board refused to reach a 

decision, deferring said case for an additional eight months. 

On November 20, 1972, upon further direction of the Court to 

determine said application, the Defendant Board did deny 

application c-169, the effect of which was to cause Petitioners' 

land to remain zoned to the RE-1 district. 

10. · All utilities are, or pursuant to development 

policies of Defendant Board, can be made available to service the 

subject tract for the requested zoning. 

11. Petitioners believe and therefore aver that 

Defendants 1 actions, as aforesaid, are unreas.onable, arbitrary, 

discriminatory, not in accord with the County's Master Plans and 

are designed to render development of the property uneconomic ~nd 

impractical. 
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12. Petitioners believe and therefore aver that the 

basic development of Fairfax County in single family areas is 

in lots substantially less than one acre in size, that the 

Master P.lan applicable to the subject property recognizes de-

velopment for less than one acre in size., and that the County 

has for a number of years, for purposes of tax assessment, 

recognized potential for rezoning to higher densities in accord 

with the county's Master Plans. 

13. The action of D~fendant Board in denying applica-

tion C-169 was illegal, arbitrary, capricious, unreasonable 

without substantial relation to the public health, safety and 

general welfare, an unlawful taking of Petitioners' properties 

and a discrimination against the r:ig hts and property of Petitioners, 

and a denial of equal protection and other rights guaranteed 

by the Constitutions of the United States and the Commonwealth 

of Virginia and the ordinances of Fairfax County. 

14. An actual controversy exists between the parties, 

and Petitioners have no remedy other than the relief prayed herein. 

WHEREFORE, your Petitioners move that this Court enter 

a Declaratory Judgment declaring: 

A •. The existing RE-1 zoning of the subject property 
to be arbitrary, capricious and without reason
able relation to the public health, safety, 
morals and general welfare. 

B. The action of Defendant Board of Supervisors on 
November 20, 1972, denying grant of application 
C-169 is illegal and null and void. 

- 16 -



C. The Court, by appropriate order, direct Defendant 
Board to process plats as required to develop 
subject property in accord with rezoning sought 
in application c....;169 and revise the zoning 
records of Fairfax county to show the zoning in 
the R-12.5 district. 

D. For such other order of this Court as may be 
appropriate to grant Petitioners full and complete 
relief. 

Filed February 7, 1973 
Thomas R. Williams 
James L. Mcilvaine 

By:/s/ John T. Hazel, Jr. 

* * * 
ANSWER TO AMENDED PETITION 

COMES NOW the Defendant Board of Supervisors of 

Fairfa~ County, by counsel, and respectfully answers the 

Amended Petition as follows: 

1. Defendants adl;nit the allegations of paragraphs 1 

and 2. 

2. Defe~dants have insufficient knowledge to either 

admit or deny the allegations of paragraph 3 and therefore deny 

them. 

3. Defendants admit the allegations of paragraph 4 

except that Defendants' records show the subject property 

consisted of 138.4197 acres. 

4. Defendants admit that the subject property is 

zoned RE-1 which allows approximately 0.9 single family units 

per acre and other uses and deny the other allegations of 
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paragraph 5. 

5. Defendants admit that the subject property is 

lex:: ated in the Pohick watershed for which the current master 

plan is "A Restudy of the Pohick Watershed'' dated September 10, 

1969, and deny all o:ther allegations of paragraph 6. 

6. De:!=endants have insufficient knowledge to either 

admit or deny the allegations in the first sentence of paragraph 

7 anq therefore deny them and deny the remaining allegation of 

paragraph 7. 

7. Defendants admit that there have beenS:udies of 

the Pohick watershed but have insufficient information to 

either admit or deny the allegation in paragraph 8 on what was 

indicated on a number of unspecified occasions and therefore 

deny the allegation •. 

8. Defendants have insufficient knowledge to either 

admit or deny the.allegations of paragraph 9 as to the actions 

of unspecified agents and.therefore.deny them. Defendants 

admit that a plan for hearing applications for zoning was sub·

mitted to the Court and referred to in an order of March 28, 

1972. Defendants admit that the subject application was heard 

on September 30, 1972 and a decision was deferred for no longer 

than eight months pending a hearing on a study of the area of the 

subject property. Defendants admit the allegations of the last 

sentence of paragraph 9. 
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9. Defendants admit that certain utilities may be 

made available but deny any inference in paragraph 10 that 

pub],.ic facilities are adequate. 

10. Defendants deny the allegations of paragraph 11. 

11. Defendants admit that the Master Plan shows future 

development of less 'than one acre in size and that one·considera:-

tion in tax assessment is the Master Plan. Defendants have insuf-

ficient information to either admit or deny the remaining 

allegations of paragrapp 12 and therefore deny them. 

12. Defendants deny the allegations of paragraph 13. 

13. Defendants admit the allegations of paragraph 14. 

WHEREFORE, having answered the allegations of the 

Amended Petition, Defendants, by Counsel, move this Honorable 

Court to deny the requested relief, and dismiss the Amended 

Petition. 

Filed March 16, 1;973 

THE BOARD OF COUNTY SUPERVISORS 
OF FAIRFAX COUNTY, VIRGINIA, 
et al 

By:/s/ George A. Symanski, Jr. 
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PETITION 

1. The Defendant, The Board of Supervisors of 

Fairfax County, Virginia, is·the legislative body of Fairfax 

County, Virginia, charged with the responsibility of adopting 

and amending the zo~ing ordinances and maps of Fairfax County. 

2. Petitioner, A. G. Van Metre Associates, Inc., 

lS the contract arid equitable owner Of certain parcels Of 

land located in Fairfax county, Virginia, titled of record in 

the names of John Mee. Mowbray, Robert G. Merrick, and John A. 

Leutkemeyer, Trustees, said parcels being more particularly 

designated as Parcels 42, 43, 21, 4-6, Pto 9.5, Tax Section 

Sheets 88-1, 88-2, 88-3, and 88~4. 

3. On June 14, 1971, Petitioner filed application 

for a change of zoning for said· property consisting of 279.8 

acres (hereinafter referred to as subject property) from the 

existing RE-1 zon;ing district to the R-12.5 zoning district. 

Reference is made to the zonin~ application, C-301, and the 

plat and description filed therewith for a more particular 

description of the aforesaid property. 

4. The subject property is zoned RE-1 (allowing a 

maximum of only 0.9 single family units per acre) under existing 

zoning ordinances of Fairfax County and has been so zoned for 

a number of years. The RE-1 district is historically a land 
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use classification used as a "holding zone" dating from the 
' . 

initial zoning actions of Fairfax county and was not derived 

from a deliberate review of land use policies with regard to 

the subject property. 

5. The subject property is located in an area 

referred to as the Pohick watershed and is designated by the 

current Master Plan of Fairfax County for "urban lot" development 

at densities of two dwelling units per acre, said Master Plan 

being titled The Pohick Rest':1dY and dated September 1969. 

6. In the mid-1960's, the Pohick watershed in which 

the subject property is situated was considered for land use 

changes and development. The voters of Fairfax county did, at 

a general election, approve the issuance of bonds in the 

approximate amount of $18,000,000 to provide sanitary sewer 

trunk systems and treatment facilities in order to allow 

development with appropriate public facilities to proceed in 

the Pohick watershed. 

7. Between 1966 and 1969, the Defendant Board did 

cause to be conducted intensive land use studies in the Pohick 

watershed, and did. on a number of occasions indicate that 

development.in Fairfax County was to be channelled to the Pohick 

watershed as a commitment to the provision of "growth areas" 

to provide for the orderly development of Fairfax County and 
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to further accommodate the growth expectations of Fairfax County, 

and provide a necessary supply of land for housing. 

8. Agents of Defendant Board of Supervisors, 

despite repeated requests, did refuse to process the subject 

application for hearing before Defendant Planning Commission 

and Defendant Board of Supervisors, until pursuant to Court 

action on March 28, 1972, Defendant Board of Supervisors 

resumed the hearing of zoning cases, iticluding the subject 

application; however, the subject case was not actually heard 

by Defendant Board until December 18, ,+972 1 at which time 

Defehdant Board did deny application C-301, the effect of 

which was to cause Petitioners' land to remain zoned to the 

RE-1 district. 

9. All utilities reasonably required for the 

requested zoning are, or pursuant to development policies of 

Defendant Board, can be made available to service the subject 

tract. 

10. Petitioners believe and therefore aver that 

Defendants'- actions in causing subject property to remain in 

the RE-1 zoning_ di~trict as. aforesaid, are unreasonable, 

arbitrary, O.isCriminatory, not in accord with the County's 

Master Plans and are designed to render development of the 

property uneconomic and impractical. 
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11. Petitioners believe and therefore aver that the 

basic development of Fairfax County in urban single family areas 

is in lots substantially less t~an one acre in size, that the 

Master Plan applicable to the subject property recognizes 

development for less than one acre in size, and that the county 

has for a number of years, recogniz.ed potential for rezoning 

to higher densities in accord with the county's Master Plans 

in establishing tax assessments and planning for development. 

12. There exists in Fairfax County today an 

inadequate supply of land zoned for urban lot, i.e., densities 

of two units per acre and more and that the consequence of the 

inadequate supply of land with appropriate zoning for urban 

development is an inflation of land prices, thus effecting a 

discrimination between those seeking to acquire a home.and the 

owners of existing developed properties in Fairfax County. 

13. The action of Defendant Board in denying 

application c-30l·was illegal, arbitrary, capricious, 

unreasonable, w.ithout substantial relation to the public 

health, safety and general welfare, an unlawful taking of 

Petitioners' properties and a discrimination against.the rights 

and property of Petitioners and other citizens of Fairfax 

county and those desiring to live in Fairfax county, and a 

denial of equal protection and other rights guaranteed by 
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the Constitutions of the United States and the Commonwealth of 

Virginia and the ordinances of Fairfax County. 

14. An actual controversy exists between the parties, 

and Petitioners have no remedy other than the relief prayed 

herein. 

WHEREFORE, your Petitioners move that this Court 

enter a Declaratory Judgment declaring: 

A. The existing RE~l zoning of the subject 
property to be arbitrary, capricious and 
without reasonable relation to the public 
health, .safety, morals and general welfare. 

B. The action of Defendant Board of Supervisors 
on December 18, 1972, denying grant of 
application C-301 illegal and null and void. 

c. The Court, by appropriate order, direct 
Defendant Board to process plats as required 
to deve.lop subject property in accord with 
rezoning sought in application C-301 and· 
revise the zoning records of Fairfax County 
to show the ~oning in accord with said 
application. 

D. For. such other order of this Court as may be 
appropriate to grant Petitioners full and 
complete relief •. 

Filed: May 7, 1973 A. G. VAN METRE ASSOCIATES, INC. 
By /s/ John T. Hazel, Jr • 

. *** 

ANSWER 

COMES NOW Defendant Board of County Supervisors of 

Fairfax County, Virginia, by counsel, and for answer to the 
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Petitioner heretofore filed herein, respectfully represents to 

the Court as follows: 

1. That Defendant admits the allegations of paragraph 

1. 

2. That Defendant has insufficient knowledge either 

to admit or deny the al+egations of paragraph 2, and therefore 

must deny them. 

3. That Defendant admits the allegation of paragraph 

4. That Defendant admits that the subject property 

is zoned RE-1 which allows approximately 0.9 single family 

dwelling units per acre and other uses, and denies al],. other 

allegations of paragraph 4. 

5. That Defendant admits that the subject property. 

is located in the Pohick watershed for which the current master 

plan is "A Restudy of the Pohick Watershed", dated September 10, 

1969, and denies all other allegations of paragraph 5. 

6. That Defendant has insufficient knowledge either 

to admit or deny the allegations of paragraph 6, and therefore 

must deny them. 

7. That. Defendant admits that there· have been 

studies of the Pohick watershed but has insufficient information 

either to admit or deny what was indicated on a number of 

unspecified occasions, and therefore must deny any other 

allegation of paragraph 7. 

- 25 -
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9; That Defendant has insufficient kno~ledge either 
. ' \ ~ 

to admit or deny the allegations of paragraph 9 regarding the 

actions of unspecified agents~ and therefore must deny them. 

Defendant admits that a plan for hearing applications for zoning 

was submitted to the Court and referred to in an order dated 

March 28, 1972. Defendant further admits that the subject 

application was heard and denied by the Board.on December 18, 
·:: 

1972. 

9. That Def~ndant admits that certain utilities may 

be made available but denies any inference in paragraph 10 that 

public facilities are adequate. 

10. That Defendant denies the allegations of paragraph 

10. 

11. That Defendant admits that the Master Plan 

applicable to the subject property shows future development at 

less than one a.ere in size and that one consideration in tax 

assessment is the ··Master Plan, but denies any implication in 

paragraph 11 that the subject application is in conformity wi.th 

the Master Plan. Defendant has insufficient knowledge either 

to admit or deny tJ;ie remaining allegations of. paragraph 11 and 

therefore m~st deny them. 

12. and 13. That Defendant denies the allegations of 

paragraphs 12 and 13. 
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14. That Defendant admits the allegations of paragraph 

14. 

WHEREFORE, having answered fully the allegations of 

the Petition filed herein, Defendant, by counsel, respectfully 

moves this Court to deny the requested relief, and dismiss 

the Petition. 

Filed: May 25, 1973 THE BOARD OF' COUNTY SU:P.ERVI SORS 
OF FAIRFAX COUNTY, VIRGINIA 
By /s/ Paula A. Jameson 

* * * 

DECREE OF CONSOLIDATION 

THIS CAUSE comes on for hearing on motion of counsel 

for consolidation of this cause with the cause styled THOMAS R. 

WILLIAMS and JAMES L. MCILVAINE v. THE BOARD OF COUNTY SUPERVISORS 

OF FAIRFAX COUNTY, VIRGINIA, et al., At Law No. 26399, for 

trial on the merits on July 12, 1973, and it 

APPEARING to the Court that the issues raised herein 

are substantially the same as some of the issues raised in Law · 

No. 26399, and that multiple litigation can be avoided or 

reduced by consolidation, and that counsel have agreed to 

consolidation, as is evidenced by endorsement hereon, it is now 

therefore 

ADJUDGED, ORDERED and DECREED that this cause be, 

and it hereby is, consolidated with Law No. 26399 for trial on 

the merits. 
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And this cause is continued to July 12, 1973. 

Entered: July 5, 1973 · /s/ William G. Plummer 
Judge 

* * * 

ORDER 

THIS CAUSE came on to be heard the 12th day of July, 

1973, upon the ple.adings formerly fil~d and read herein,'. upon 

testimony of the witnesses and the exhibits introduced into 

evidence. 

And the Court being of the opinion that public 

facilities to serve the land were either presently available 

or will be available in the reasonably foreseeable future; that 

the property is bounded along its entire east boundary with 

zoning averaging a density equal to the R-12.5 zoning category; 

that in the vicinity of the subject land are commercial .and 

townhouse zoning;· :and 

The Cou·rt is of the :Du.rther opinion that the action 

of the Board of Supervisors denying Applications C~l69 ~nd C-301, 

thus retaining subject land in the RE-1 zoning category was 

unreasonable, arbitrary and capricious. 

The Court further finds that the denial Of R-12.5 

was in effect a denial of R-17 or other alternative densities 

less than R-12.5; therefore, the Court directs the Board of 

Supervisors to reconsider Application C-169 (Williams-Mcilvaine) 
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and AJDplication C-301 (Van Metre) and rezone said land to a 

category with density higher than density permitted in the RE-1 

. ' 
district. The Board of Supervisors is qirected to reach a 

decision in accord with this order within a reasonable time. 

To which findings and rulings of the Court Defendants, 

by counsel, duly exc'ept. 

AND THIS CAUSE IS CONTINUED. 

Entered: July 25, 1973 

* * * 

/s/ William G. Plummer 
Judge 

NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR 

Pursuant to Rule 5:6 of The Rules of The Supreme 

court of Virginia and§ 8-462 of Va. Code Ann. (1957), Defendant 

Board of Supervisors of Fairfax County, Virginia, hereby gives 
I 

Notice of Appeal from the Final Order, or in the alternative, 

from the Order adjudicating the principles of this cause; 

entered herein on:the 25th day of July, 1973. 

The Defendant Board of Supervisors of Fairfax County, 

Virginia, makes the following Assignments of Error in the above-

styled cause: 

1. The Court erred in not holding that the Defendant's 

failure. to rezone was reasonably related to the health, safety 

and general welfare or.that the issue was fairly debatable. 
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2. The Court erred in holding that the Defendant's 

failure to rezone was unreasonable, arbitrary and capricious. 

3. The Court erred.in holding, in effect~ that the 

Defendant, a legislative body, must consider zoning categories 

not requested by complainants and that the denial of the 

requested zoning category was a·denial of all categories of a 

lesser density. 

4. The Court erred in holding that Defendant's 

evidence was irrelevant or immaterial unless there was proof 

that the ev~dence was a consideration in the legislative 

decision. 

5. The Court erred in limiting Defendant's evidence 

to ~he immediate area.of the subject properties. 

6. The Court erred in soliciting and relying upon 

the testimony of Defendant's witness as to what the position of 

Defendant, a legislative body, was or would have been under a 

different factual·situatione In the alternative, if the Court 

was correct in the above, the court erred· in holding irrelevant 

I 
the same witness' interpretation of another policy of Defendant. 

A trarisc:i:-ipt of the trial wiil be hereafter filed. 

D~ted this 24th day of August, 1973. 

Filed August 24* 1973 

* * * 
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* * * 

.PETITION 

Come now -Plaintiffs and petition this Court for further 

relief herein and state as follows: 

l· Pursuant to Order previously entered, Defendant . 
. Board was directed to reconsider Applications c-169 and C-301 

. . 

and determine an appropriate zoning district for the.subject 

properties. 

2. Defendant Board h.as indica te,d it does not in tend 

to reconsider the· a·foresaid decisions and, further, that it 

intends to appeal from .the prior determination of the Court. 

3. Your Petitioners have been advised and therefore 

aver that a final determination ·and ~~judication of the issues 

raised hereinh3s not been reached and they are'entitled to a 

·:review of the existing zoning categories applicable to· the 

subject properties and the· entry of an appropriate order 

revising said zoning categories as the Court may deem 
. '. 

appropriate in ac.cord with its prior opinion. 

WHEREFORE, Petit~oners pray that the Court by 

appropriate order provide such relief as may be required to 

allow Petitioners.reasonable.use of their proi;>erties. 

Filed: October 3, 1973 
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No. 3 ( verba.tim transcript BO of Supers ·7 "7 
meeting on Van Metre 12-18-72) 
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Noo r.; (Bd of Supers minutes 11-20-72) 7 7 -' 
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No. 9 (Middle Run Sewer Contract 3-25-66) 9 9 
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No .. 19 (Mr. Maury Selditt's qualifications) 93 93 



TIE CWB.Ti Are you.gent.lemen.ready1 

HI. HAZELa. Y••• eir. 

Ma. SYMANSKI& Ready for the defendant~ 

(the reporter was sworn.) 

THE COUIT; The cases of 'lbomas R. Williams and 

J 

James L. Mc.Ilvaiae, versus the Board of Supervisors, Law 26399; 

and A. G. Va Metre Associates, versus the Board of Supervisors, 

Chancery 39437. 'lb.e first action is an action for declaratory 

judg&Uent, a.a is the second one, I take it? 

Mil. HAZEL: Yes, sir. 

THE COOIT: One is In Law and the other is In 

Chancery. 

We will call the complainants or plaintiffs or what· 

ever you want to call them, we will call them plaintiffs for 

the record in both cases. 

Swear the witnesses, please. 

(Witnesses were sworn.) 

THE COOllT: Is there a motion for a rule? 

MR. HAZEL: None for me, Your Honar. 

MB.. SYMANSKI: No. 

MR. HAZEL: If Your Honor please, there is one 

preliminary matter which might be a little unusual but I 

thought I would mention it to the Court in that we do not 

.< ... ·.··,J'.. 
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believe that we ou flnlsh thia case in one day. 

1ftl CMTt It- doeea•t look like it, with ten 

wJ.tna••••· 

MR. HAZEL: Tomorrow, I have a Federal Court matter 

that Judge Hoffman has set for about six months. I was won

dering what the pleasure of the Court might be about the date 

that we might go over so that we could help with the witnesses. 

THE COOltT: I would assume that we would go over to 

Monday. 

Ml. S1MANSKI1 My witnesses. COU.ld we go Tuesday, 

possibly? 

THE COURT1 Not the way 1.\J.esday looks. 

Monday we bave got only three cases set plus,· of 

course, term day so I am available. 

On Tuesday, we have got the criminal docket call, 

six jury cases, felony jury, and a couple of misdemeanor. non

jury, 81\d five judges, so we can't go over to Tuesday·. 

What witnesses are you baring trouble with~ 

MR. SYMANSKI: Mr. P8111Del and my transportation 

planner; they are both supposed to be making presentations 

to the Board on Board day. 

THE COURT: I believe we could t.ime it when they 

could go on the stand, when they are not speaking to the Board, 
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or perhap• they oould be taken out of order this afternoon. 

Ml. HAZJ1Li I have no objection to either of thoae 

ehoicea. 

I have a case set for Wednesday which, if it was con

venient to the Court to set this to Wednesday, we could perhaps 

move that another week over. I would just as soon go with 

that on the scheduled day but it is not a problem either way. 

THE COURT: As far as the scheduling of this Court 

is conc:.emed, Monday would be much better than any other day 

next week becauae·'lUeaday is just impossible at this point. .. 

Well, wait a minute, we would be in some difficulty. 

MR. HAZEL: I have another case set here in this 

Court Wed:Lteaday so I would have to ahif t that. 

THE COURT: Presently my feeling is we will go over 

to Monday and we will try to accommodate your witnesses, taking 

them out of order this afternoon, perhaps. 

MR. HAZEL: If Your Honor please, we have a mmiber 

of exhi.bita by stipulation that I think we could put in at 

this point if you have no objection. 

THE COURT: All right, sir. 

Why don't you give them to the Court first and have 

them marked. Thea I will read them into the record. 

MR. HAZEL: We would put in the staff report on the 



Van Metre case. 

THI C<XJIT1 Nave them marked f irat and l will read 

them all ln. 

Staff report on the Van Metre case is Stipulation 

£xbibit No. 1. 

6 

(The document ref erred to was marked 

Stipulation Exhibit No. 1 and received 

in evidence.) 

THE COURT: What do you want to call this second 

one? 

MR. HAZEL: Staff report on the Williams case. 

'Dlere are two cases that have been combined in a consolidated · 

case:. 

THE COURT: Which one is thi.s, sir? 

MR. HAZEL: The staff report on the Williams case., 

'.lbe first one was the Van Metre case. 

THE COURT: Stipulation No. 2. 

(The document ref erred to was marked 

Stipulation Exhibit No. 2 and received 

in evidence. ) 

Ml. HAZEL: Stipulated Exhibit No.. 3 is the verbatim 

transcript of the Board of Supervisors meeting denying the 

Van Metre case. that meeting was on December 18 of '72. 
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THI COURTS 'lhat is Stipulation No. 3. 

( 1.'he dOHllent ref erred to was mark~d 

Stipulat101\ Exhibit No~ 3 and roctAlvod 

in evidence.) 

Ml. HAZEL: No. 4 would be Board of Supervisors 

transcript of September 30, 1972 in the Williams case. 

THE COURT: Stipulation No. 4. 

('l'he document referred to \fas marked 

Stipulation Exhibit No. 4 and received 

in evidence.) 

Ml. HAZEL: Noe 5 would be the Board of Supervisors 

minutes of November 20, 1972 in which the Williams case Wa.$ 

denied. 

. THE CWB.T: What date 1 

MB.. HAZEL: November 20, 1972. 

THE COURTa Stipulation No. 5. 

('l'b.e document referred to was marked 

Stipulation Exhibit No. 5 and received 

in.evidence.) 

MR. BAZEL& 51.x is the minutes of the Plamiing 

CODIDission of NGYember 14, 1972 in the Van Metre case. 

THE CWRTs Noe 6, sire 
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('J.he doc.umnt referred to was marked 

Stlpulati«a Exblblt No.. 6 and received 

in evidence. ) . 

Ml. HAZEL• No.· 7 is the Planning Coamission·minutes 

in Se_ptember rec~ denial of the·.Williams case •. 

'DIE C<XnlT: No. 7. 

('lbe decument referred to was marked 

Stipulation Exhibit No. 7 and received 

in evidence .. ) 

MR. HAZELa The next exhibit wculd be County's 

recently passed emergency ordinance imposing rent control on 

the County. 

THE COUtTa Being stipulated as to authenticity 

·only, subject to relevancy and materiality reserved to the 

County. 

(the document referred to was marked 

Stipulation Exhibit No. 8 for 

identification.) 

Ml .. HAZEL: Copy of a contract dated March 25, 1966, 

referred to as the Middle Run Sewer Contract ... 

THE CWIT: What year? 

MB.. HAZEL: 1966. 

THE COURT: No. 9 
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('!be document referred to was Ul&rked 

· Stipulation Exhibit Noo 9 and re~eiv:ed 

ln evidence. ) 

THE COUlT: No. 8 is not in evidence yet but No. 9 

MR. HAZEL: Budget of the County for 1973, titled, 

Fiscal Plan of Fairfax County. 

Noe 10. 

THE CotntT: That will be received as Stipulation 

(Th.e document referred to was marked 

Stipulation Exhibit No. 10 and received 

in evideKG. ) 

MR. SYMANSKI: Shall we note these from another file2 

Two of these are frcm the Chris case which you tried.. We 

have run CJUt of these exhibits, we have so many cases. 

THE COURTs I have noticed that. 

MR. HAZEL: 'lbere must be some significance in that 

alone. 

THE COOl.T: 'l'bat is Stipulation No. 10, the Fiscal 

Plan for '73. 

MR. HAZEL: Fairfax County Watershed and Sanitary 

Sewer District Map. 

THE COUlT& Restudy of Pohick Watershed is 

'-~-.. -[ .1.. ... "'' 
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Stipulat.ia lo. 111 that is received. A map of the Uefl.e 

· ( 'l'be doc'-1tt refen*ed to was marked 

Stipulation E:xhibit No. 11 and received 

in evidenc.e.) 

Ml. BAZEL: Sanitary Sewer and Watershed Map of 

Fairfax County. 

THE COURT: That is received as Stipulation NQ. 12. 

('l'he document referred to was marked 

Stipulation Exhibit No. 12 and received 

in evidence.) 

THE C<lJITa What is No. 13, sir? 

Ml. SYMANSKia I object on authenticity. 1'bat is 

not a stipulation, so take it off. 

Ml. HAZEL: I thought, Your Honor, we were stipulating 

that under my arr81'plll8nt with Mr. Symanski as to authenticity 

of any of the exhibita --

THE COURT& I have received everything but No. 8 so 

far in evidence as being stipulated, as being in evidence~ 

No. 8, they reserved the right to object on the 

grounds of relevancy and materiality. Would that same stipula

tion apply to these two? 

Ml. SYMANSKI: Yes. 

THE COURT: - that is No. 13 and 14. They are 
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stipulated u to authenticity but not in evidence at this 

t, ifl14!. 

Wlult t .. 1 LU 

'J.Welve is a n.ap. 

11 

MR. HAZEi: Thirteen is a staff report in case c ... 567, 

zoning case C•567. that is neither of these cases. 

No. 14 is Your Honor's opinion in the case that is 

referred to as the l••moderate income case in which Your 

Honor found a shortage in certain housing types in the county. 

TllE COURT: I am afraid I would have to take judicial 

notice of that one, anyway, subject to the decision from the 

Supreme Court of Virginia. 

(The documents referred to were marked 

Stipulation Exhibits No. 13 and No .. 14, 

for identification.) 

MR. HAZEL: Fifteen is the case, staff report in 

B-898, another zoning case in the area~ 

TllE COURTs Give me the number again, please. 

MR. HAZEL: B-898. That case was heard by the Board 

·of Supervisors on the same day as tlte Williams case and acted 

on a week ago.. I think it is obviously relevant and admissible~ 

It has nothing to do with the date. 

THE COURT: We will hear argument at the time i.t is 

.. ~·.i.' .-· ,,. J, • 

I 
' 
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of ferecl. 

Mil. HAIELa All•a•d diaeriminatiort. ln the caae. 

THE couata Thii-teen, 14, 15 are! not i.n avldenco Al. 

this point, although it is strietly on the question of rel~

vaucy and materiality. 

(The document referred to was marked 

Stipulation Exhibit No. 15 for 

identifieation.) 

MR. HAZEL: We have a photograph. Your Honor, which 

we would like to introduce. 

Honor. 

ma.pa? 

nm COURT: Any objection? 

MR. SYMANSKI: No, Your Honor. 

THE COURTS It will be marked as No. 16. 

(The document referred to was marked 

Stipulation Exhibit. No .• 16 and recei.ved 

in evidence.) 

MR. HAZEL: We have two tax map assemblages, Your 

THE COURT: Do you have any objection to the tax 

MR. HAZEL: 'lhis one, and the larger one which is 

on the wall. 

THE COURT: the smaller one will be Ne. 17., If the:r·e 

i 
I 

I 
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is no objacU•• it 11 received as a stipulation exhibit; the 

larger map wlll be No. 18. 

(The doc.um<mts :reterr•d to w«llr~ r!Ulrh@d 

Stipulation Exhibits No .. 17 and No. 18 

for identification.) 

MR. SYMANSKI: Your Honor. there are some rezonings 

on here which occ.urred after the decision in this case. 

MR. HAZEL: All of these rezoning& were in the process 

4nd being heard and f lled and so on while this was going on. 

THE COURT: We are talking about stipulation at this 

point. You can reserve. 

MR. HAZEL: The tax map showing the zoning; both of 

them show zoning. 

THE COURT: I will only consider the later zonings 

if I later rule that they are admissible, but otherwise they 

will be stipulated. Is that right. sir1 

MR. SYMANSKI: Yes, Your Honor. 

THE COURT: Anything else? Any other stipulations? 

MR. HAZELs Not at this time, Your Honor. 

I have a set of Board of Supervisors minutes which I 

will have after a while to introduce. I think that also will 

be stipulated. 

THE COURT: Do you have any other stipulation? 



•· SY!WfSKls No, Your Honor. 

!H8 C<IJRTt Openina •tatement? 

14 

Mk. WELa lf Your Honor pleaaG, t.hlt, two cii\,"HUt that 

are before the Court today are two zoning cases that have 

been filed, were filed, in the 1970's. I think both of them 

were filed in tb.e year 1970. 'lb.ey are one caae wbich, ·Mr. 

Williams' caae, if you refer to the map here, and I apologize 

to counsel, but the Williams case is this parcel which is 138 

acres, and the other case referred to is the Van Metre case. 

THE COURT: Locate this to something I understand 

first. 

Ml. HAZEL: 'lbi.s is Burke School; this is ·Burke, 

central Yillage of Burke, the Southern Railroad running along 

here sort of east and west on the plat. 

THE COURT: Which way is north? 

MR. HAZEL: North is the top of the plat. The 

Southern Railroad runs right along the center of the plat. 

Up in tbe corner, to orie11t the Court, is George 

Mason, Braddock load, lolling load; the center of the West 

Springfield area, the two shopping centers at Keene Mill 

and lolling Road, Old Keene Mill Road coming west out in this 

vicinity. 1'be Burke School is at this location. 

Mow, for purposes of identification of the area 
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furtbert tlU.a brewn outline oa tbJ.e map is tbe outline of the 

Pohick W.tenhed·whlelt. we will be '-lkiq about a great deal4 

Both of tbaie panel• are in aa area of the Pohick. 

!be Pollick Watershed bu about 201000 acres in it. 

A eubarea of the Pohick Watershed baa been identified as the 

Middle Run area of the Pohiek a.nd the Middle Run area has been 

identified with the clotted line tbat runs around the parcel. 

'Dae twC> parcels are located in the upper end of the 

Middle lbm of tbe Pohic.k Watershed south of Burke. 

Ide11tif 1cat1on of subdivisions which Your Honor may 

be familiar with• the aubdivlsions in here are Rolling Valley, 

Orange Hunt Estates in this vicinity, Rolling Vailey West. 

shopping center under c.onstruc.tlon here, the Burke School and 

the Burke Ceater • 

._, these cases were filed purauant to the adopted 

Pohick Muter Plaa •. 

'1tte Pohlck Muter Plan, u it now is adopted, calls 

for appi:Oldmately two uni.ta aa ~re. 'Dle cases were filed for 

R-12,.5 whidt would be 2. S units an acre. 

'Qie iaaue of whether a-12-s or R•17, in effect the 

difference between two unit• and two and a half, is really 

not a material issue today because we are not asking the Court 

to rezone ·to either the R• 17 or the R• 12-S. We are silnply 



~·· .. --- ---

16 

asking the Court to hold that the action of the Board in re· 

fusing to nzone thffe to a higher density than RE ... 1 was · 

arbitrary, capr1cioua and discriminatory • 
. , 

In effect, the *'ter Plan accept single-family 

residential units for tbese two parcels. 'lbe two parcels com

prise approximately 418 acres. The evidence will show that 

they are well suited topographically for development; parts 

of them are wood. 'Ibey are typical of all the other properties 

that are being developed in the area .. 

You can see on this map, and I am now referring to 

Exhibit 17 for further .identification, a portion of the Beltway, 

Braddock Road, the interchange at Braddock aDd all of the lots 

that are platted ln this vicinity., In either, the same two 

to two and a half unit density for townhouse or apartment 

density, tbi.a is essentially what you have on the map before 

you. 

'lbere is a sewer line located approximately 50 feet 

from the property at this vicinitye The sewer line goes down 

the Middle Run and joins with the Main Run trunk sewer and 

eventually is treated at the Lower Potomac Treatment Plant. 

In 1965, the evidence will shaw -- '65 and '66 --

the County entertained an opening of the Pohick for development 

in what we call urban lot density. I will refer to urban lot 
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density as meaning density of less than a half ac:.rc.. 'fhe 

r~ohlck Plan was then Adopted ~hor.tly after the ar.e1,'i was opun 

to scMar, 1.n J.96'7. 

In 1969, the Pohick Restudy wes adopt~~d, which is 

introduced as Stipulated Exhibit No. 11. 

Die Pohick Restudy attempted to delineate the Middle 

Run area for a slowdown in development. 

There was a lot of discussion about whether develop• 

ment was to be in that area yet, whether it was ready for 

development, whether that was proper holding zonings, whether 

holding zonings were proper or not, .and so fortho 

When it was adopted in 1 69, there was a resolution 

which appears in the booklet and which I w.tll introduce, the 

.Board minutes, in whic.h the Board indicat~d tha.t they preferred 

that development not to proceed there for a period of approxi

mately five years. 

'Ibis Middle Run policy, as it has been known,. has 

been escalated and bootstrapped into a device by which the 

County now seeks to deny at any time that they can specify 

in the future the rezoning of the subject two parcels~ They 

deny this, allegedly on tbe basis of lack of public facilitieso 

Despite the denial of these two parcels, they have continued 

to zone other parcels in the area.. 'Th.ey have rezoned, in fact, 
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four parcel• in the Middle Run in addition to the 800 acres, 

a.1>proxirnately, that waa zoned when the plan was ado·pted, \fo 

wl.ll t.. tA.1k1ng e lot about th~ l.evltt pAt'efiil and On1ng~ Hunt 

Estates. 

The yellow area on this map, and again I refer to 

Exhibit 18, is zoned for R-12-5, R-17, and townhouse density 

at five units an acre. 

In other words, contiguous, along the entire eastern 

boundary line of this parcel, is zoned land, some 850 acres 

out of the 2,400 in the Shed, already zoned for urban lot 

developmeat. 

THE COURT: When was it zoned, sir? 

MR. HAZEL: Part of it was zoned, about two-thirds 

of it was zoned iu 1967 and •68; two parcels here were zoned 

in '69; this parcel was zoned in • 70 for townhouses and this 

parcel (indicatiug) was zoned last Monday to R-17 district .... 

July 2nd, pardon me; July 2.. Seventy acres there were z~d. 

to 1-12-s district. 

In addition, there have been numerous other zonings 

around the parcel in the Main Stem of the Pohick~ 

Nw, it is our position, and l will try to be brief 

in 1ntroclucing the subject without complexities, it is our 

posltion that no valid basis in law or in fact exists for the 
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denial of the Huter Plan zoning on. the subject tract.. 

THI CWilT1 May I interrupt fc1r )uat A tH;=•.:01.uU Yon 

m.re bllking about thls last. zoning that took )llac;.p i.n that. 

rectangular portion? 

MR. HAZEL: Yes, sir. 

THE COURT: Of the Levitt property, I take it? 

MR.. HAZEL: Yes, sir. 

TSE COURT: Do you know when the application was 

filed on that1 

MR. HAZEL: 'lba.t application was filed almost the 

same day as our application was. It was heard by the Board 

of SUpervisors for the first time inmediately f ollowiug our 

case on September 20 of 1972. It was deferred for approximately 

eight months and was zoned the other day. 

All applications that we a.re talking about had been 

filed well before the date of the action on our applicatian of 

last November and December on these two applications. 

Now, the County in effect in endeavoring to create 

in this vicinity a holding zone that would apply substantially 

only to the unzoned pa.reels in the Middle Run of the Pohick. 

Tb.ey have tried withholding zones for a number of years and 

they have talked about them and they have tried to find ways 

to discourage development and so on. 



lhia 11 the only area in the COtJ.nty where the County, 

I think, would concede there le a holding zone pollcy· in effttct .. 

'Otey have e'Q.deanred to inltlate in this are1 on both the upper: 

end of the ~dle Run, which is the two parcels of the subject 

of this ease, plus some scattered parcels that are already 

developed u:nder the five-acre-lot development, and down here 

in the lower end of it, a holding zone for the stated intent 

of deferring these c&aes, and not coming to grips with the 

zoning on it and, in ef feet, not being required to accommodate 

the problems of public facilities. 

N•, I have a series of arguments opposing the whole 

concept, trying the concept 011 the County's problem. they 

start out with -~ as a matter of law, the imposition of 

holding zone is not part of the enabling legislation under 

which the Comity operates, is discriminatory and is illegal 

to initiate a holding zone at &lL 

Secondly, if a holding zone should be legal i~ some. 

circumstances, it would not be valid. in this circumstance be ... 

cause the County did not undertake and bas not undertaken the 

concomitant back.ups support to justify holding zone, and those 

wculd be thingB like a clear determination and analysls of 

the capital facilities problem, au implementation of the cap:i.t.al 

facilities, a fixed time in which facilities would be providedt 



energetic eade&vor to see that facilities a.r~ provided, and 

so fenl\. 
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County has talked a great deal over the past three or four 

years about growth and public facilities and so forth but they 

have not 1~ any way undertaken the neees1Jary backup to implement 

the holding zone. 

the third thing that I would then rely on is th.e 

fact thilt assuming a holding zone valid and a.s~uming some 

backup, the implementation here is totally unreasonab.le and 

discriminatory against this property CMn&r, and agai'nst citi

.zens who desire to come into Fairfax County and acquire 

properties at a reasonable price on the housing market. 

The obvious situation is that the County has zoned,. 

over the past two or three years, numbers of parcels.. I refer 

lhere to a map, Exhibit 17, the orange parcels, both within and 

without the Watershed, have all been zoned by Fairfax County 

since the adoption of the Pohiek Plan. All of these a.re for 

R-12·5 or higher densities. 

THE COURT: Let me ask you this: How many of those 

were· rezoned because of Court decision? 

MR. HAZEL: One of them• Your Honor .. 

?HE COURt: I want to. know how many were rezoned 

. ' 
i 

I 

.~1t1 .. ~~1· --------------------
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v·oluntarily and how many were rezoned because the Court told 

tham they had to. 

~m .. HAZEI.i One, I th:ln.k~ ot sl.x 01· ~t~v,u1 l1lg;hli~.\ht~"<l 

here, that was zoned by the Board as a result of Court decision. 

Th.at was the Levin case which is this case right here (indica.t.ing); 

that was zoned in February as a result of a Court decision .. 

That was zoned voluntarily. This was zoned voluntarily <ind l 

think all t;he. others here were zQned voluntarily. 

Tb.is was Court deci.sion, Jud.ge Jennings in the 

Levin case forced that rezoning consideration. 

THE COORl': What was it zoned from and to1 

MR. HAZEL: From RE"'.'1 to townhouses at five units 

an acre. As you can see, lt is a pa.reel that is amost contiguous 

to this parcel. 

Judge Jemtiugs found that the R£-l zon.ing on that 

tract to be arbitrary. 

Naw, part of the .argument regarding discrimiMtion 

and arbitrariness of the case certainly rests upon the fact 

that the selection of a small portiou, 2.soo acres; of the 

County aud of the Watershed . in which to implement this program. 

smacks of discrimination sud exclusionary zoning on its very 

face. There was no study, there was just a drawing of a line 

on a map as a result of which the County said the Middle Rl.W 

.. . ,,,/,I "·/' ·'· 
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14$ where we are going to implemeJtt a holding zone .. 

Then dley spent. two or three lli)(i~tiogll 1.it tht! l~O(;l.t'd 

ot Su~rv1.,(•l"ll danci~ ar0t1nd wlt:.h wht<ttb.:;i.· th~y 'ti1hi.\n~ r~al ly 

going to call it a holding zone because they really didn't 

t.hink that was legal e So what they ended up doing was stat:i.ng 

th.at they woald, in this Middle Run Watershed, not encourage 

development despite the fact that a third of it was then zoned 

and since then four mo·re parcels have been zoned, so that. the 

selection, the very selection, even assuming a holding zone 

concept valid, the very selection of this area of the County 

· · in which to implement the holding zone is not supported by the 

facts and is arbitrary and discriminatory~ 

the second part of it is that since 1969, preciou.s 

little has been done to follow the, lf you assume va.li.dit.y ln 

holding zone concept, to follow that action and to provide 

any facilities. 

In fact, in 1971 1 a brief upstate of the Mi.ddle Run· 

policy was considered which concluded that there was no reason"· 

able time in which this landowner would anticipa.te any zoning, 

although they again reaffirmed the fact that the land use on 

this tract should be two uni ts or more· an ac·re. 

'lhere is on a part of the Williams tract a plan for 

a ne.ighborhood center which we will talk about later .. 
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TH! CWRT& Which one is that2 

Ml. HAD.Ls Williama ie the western one; Wlllisune 

is ~his one (indicating). 

'lb.ere is planned in the County Master Plan a m~ighbcr'"' 

hood cente.r in this very 1 ocation .. 

If I might ref er to these very fine exhibi.ts that he 

has put on the back, these are a part of the Middle Rl.lll plan 

&ld the Middle Rua plan anticipates a series of shopping 

centers, for example, all of which goes to the arbitrarinesso 

Now, if I might sit this on the chair, this is the 

Pohick plGD which is in evidence as Exhibit No. 11, the map 

portiQD., the policies plan, the whole Pohick Watershed outlined 

: in this fashion. 

The main stem is the upper 60 percent of it.. The 

Middle R.un in which the County seeks to implement this holding 

zone ia here in the hate.bed area. The South Run, which is 

a.long the Burke Lake area, has not been provided with a sewe:1:· 

line and is not a part of the present concern since the M&$ter 

1Plau anticipates that for lower density; but the Middle Run 

right in here has a sewer trunk that runs right up through the 

,middle of it and one of the exhibits is a contract under which 

the sewer was extended right up to the edge of the subject 

property. 
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..... --

property, South tun. The boundary is ri~t here., 

THE COURT: Yes, sir. 

MR .. HAZEL: There is a sewer line in place tbat wa.s 

extettded by the County or under the County's auspices by pri.vate 

: developer on a reimbursement basis to this point right here. 

That sewer line was placed in the ground at the 

direction of the County and is sized sufficiently to carry 

the development which is shown on this Master Plan and for 

' which our zoning, under which our· zoning is filed., 

In addition to the residential density, the County 

· had a number of comnnmity neighborhood centers.. Several had 

• been zoned and are utlder construction. This is a community 

center; this is a comamity center which is under constructi.on 

at this point with 20 acres of con:mercial shopping center and 

1.5 acres of apartments and townhouses around i.t .. 

?bat was sh(JWD on a plan that-has been implementedo 

The second conmunity center is this one shown right 

here that is under eonstruction on that location and was zoned 

as part of this plan. · 

There is a governmental substation planned here, shown 
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'Jhere .ls a third communi.ty cente.r whlc.h turn hecn 

~Ultc41 tlt Lhol lo,~at lob on the: ~ntdh !'.)lilt! of whttt wr. 1r1fr.ii-1·,·HI 

I u fHJ t.h~ L~v.tu tract. nv~t h.a~ not y~t bi'.?en placed tmd(!r 

constructi.on but it has been zonedo 

There. is a fourth community center which is actually 

located on e. portion of the Williams property, right on the. 

Williams tract, although not on a part of the zoned property. 

Actually, the Wi.lliams application did not include 

this parcel since that is the parcel tha.t the County Master 

Plan designates for the community, for the neighborhood size 

shopp:i.ng center. 

That parcel, while it belongs to Mr .. Williams and 

Hr. Mcllvaine, was excluded spec.iflc$lly because that is where 

the County plan shows a neighborhood cit~n.ter with townh1Jl..lscs f 

apartment density and so for th around it. 

In other words, the whole area of the ·Pohick Malo 

Stem and Middle Run is an urban density area by the County's. 

Master Plan. 

We will show that the County has, or the landowners 

havej both relied upon the County Master Plan in the purchase 

of their property. 

Incidentally, at this time, I would like to amend, 

if there is no objection on the part of counsel, to uhow .i.n 



the pleadings that the tract has been actually acquired by 

Van Met re • · We ehOiled bim as eq ui table owne l" 'J.Dde t ~ ont rac~ t .• 

pursuant to ...... 

THE COURT: Any objection? 

MR. SYMANSKI: No objection. 

27 

MR. HAZEL: These two units totaling some 400 acres• 

are in the Master Plan for substantially the use ~hat we seek~ 

They are part of the urban density planning of Fairfax County. 

The rezonings were filed in 1970 pursuant to the Master Plan. 

We were required to come to Court and seek relief from Judge 

Sinclair about 18 months ago to. even have the case heard be-. 

cause the staff of Fairfax County took the position that they 

weren't ~oing to do anything ·to bring these cases to a hearing~ 

-We got the cases to a. hearing. We were denied and 

the minutes in the c:.aa~~iiiat we were summarily denied. The 

cases were hardly accorded a hearing. 

I am not quarreling with the fact that they were 

dealt with summarily. As a matter of fact, I would rath<::n:' 

have them deal with me summarily when l know what the result 

is going· to be. 

'lbe Boa.rd and the staff and the Planning Commission 

simply took the position that they were not going to zone any 
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land in this Middle Rtm Shed. any additional land, although a. 

thlrd of it i.& 2oned. 

We are now here seeking the Court's relief in finding 

that RE-1 is not appropriate. 

Now, a corollary, and n very important element in 

this case, has been the fact, and we will present a great deal 

of evidence to support this problem, th.at. there is totally 

.inadequate reserve of zoned land in Fairfax County to maintain 

a reasonable market in h01Using; that the County has in t1ffect 

created a monopoly in zoned land and this has been x·eflect.ed 

by an exclusionary result in the market, and that there is 

simply not enough, sufficient, land zoned for that purpose~. 

Finally, in the way of public facilities, there is 

a. great deal of conversation, it is politically opportune to 

talk when you go to the civic associations ~d when you go to 

the meetings around the County about the terrible problem of 

public facilities. Every resident of Fairfax County, I am sure, 

has some heart's desi4"e that he or she would like to see~ It 

may be Little League ballfield; it may be a better park; it 
! 

may be a little less clutter on the highway; it may be a new 

school. B1.lt the aspirations of citizens are boundless. It is 

~ery opportune to go talk about the inadequacy of public 

facilities. 
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'lhe simple fact is, we do not think that the Couuty 

can demon.atrat~ an iDildequacy in fact of .public. facilities in 

this area when you compare public facilities as to other are.as 

of the County, and the history, the recent history, of de• 

'velopment in this vicinity. 

There are many many public facilities already there. 

There are many that will be provi.ded by the developer of these 

tracts at no expense to the County as the tracts develop, and 

~ere are some that are already in process of implementati.on 

in other ways. 

THE COURT~ How about sewer capacity? 

MR. HAZEL: Sewer capacity is really a moot matter 

because the sewer capacity is under construction and will be 

on the line in 1975 or early 1976. lbe evidence will show 

that. 

THE COURT: Are you saying that your clients would 

be willing to wait until the sewer capacity is there in 1975 

·b(:! fore asking for permits 1 

MR. HAZEL: No question about that, Your Honor., As 

a matter of fact, our evidence will show that if we are now 
I . 

zoned, the preparation, filing, processing and approval of the 

subdivision plan requires from one year to 18 months and the 

probability is that we would not be able to get the. things 
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ready for use 1IUCh before that, anyway .. 

THE CCUllTs- I have hear-d argwuent to th.a E:ffect, and 

there raay be same validity to it -· I am not ruling on it -

that once you zone something you have got to then .allow de .. 

velopment on it whether you have the facilities or not. It is 

up to the County to provide the facilities. 

Mil. HAZEL: We do not contend that. 

THE COURT: ·I am just asking you, are your clients 

willing that if the Court should rule in their favor that they 

would not then use that as a lever to demand earlier dev.elooment 

of the property prior to the sewer being available? 

MR. HAZEL: Yes, sir. We have no problem with that 

stipulati~. 

THE COURT: That is apparently a very large problem 

that may be corrected in the Poh1ck, but it is a problem r·igbt 

now. 

MR. HAZEL: We do stipulate that we would not seek 

any relief in the way of sewer other than the general plans 

that are now undexway and ·~ COUQtY'$ plaps are sufficiently 

underway so that we t;!!~~ _that sewer is available. 

We look upon this property as one, or this case as 

one, in which sewer is in fact available because it will be 

there by the time we get to it, and you can.'t develop urban 

Jf ~P 't'!;<.~ ..... 

' ,I~ • ~· ··t. ; 
~I f1 1 1t~! ,, • ·:i.· .• :, 
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lot d~nsJ.ty ..... 

THE COURT: I.et' a go back to the day they decided 

the case, of course. 'lhat is a rather critic.al moment• 1"his 

was decided in November, I believe in one ·case, and Dec~mber 

in the other. 

MR. HAZEL: Yes, sir .. 

THE COURT: Was that plan already in effect at th.at 

. t.i.me? 
' 

MR. HAZEL: No. sir. When the case was heard in 

September, the County staff report stated that approximately 

35 Percent Qf the capacity of the plant was available and there 

was sufficient sewer capacity. 

THE COURT: That was the report the Board had at 

that time? 

MR. HAZEL: That is the report. the Boat"d had in the 

Williams case. 

THE COURT: Ha.t about Van Metre? 

MR. HAZEL: By the time the Van Metre case CSine• i.n 

December, I think the original report in Van Metre stated the 

same thiQg, but by the time the case came in December• the 

first several moratoriums had been implemented,. After that, 

·there was found to be, aside from Judge Keith's dectsion the 

other day, another 600.000 gallons of sewer capacitye 

' 
i 

I 
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THE COURTs We don't know yet the final.ity·of Judge 

Ktt.lth'1 declaion. 

MQ ~ HAZEL~ Ag l d@ f. ['om th .. t. ' th~::i re W' llH '11,ll ndd l t l OM l 

sewer capacity awarded after the cases came on in September and 

December so that there was sewer c.apacitya The cases came on, 

the staff of the County represented there was sewer capacity 

available. 

When the cases were actually decided on by th.e Board, 

there was one of the several moratorium efforts tha.t had been 

implemented. After that it was determined that there was addi

ti.onal capacity and that capacity was then awarded. 

Judge Keith's decision is in another case which, 

of course, is still in process but the facts simply are that 

. sewer is planned, is under construction, the capacity will be 

ava.ilablej and I have Mr. Liedl from the County to testify to 

that and I don• t think it is really relevant to the baste lssuE"~ 

at hand to get into the sewer issue because, ·I think• it is 

a resolved issue; it in effect is in the process of being 

moot. We do stipulate for the record in this case that we 

will not undertake, as a result of any decision in this case, 

to use the zoning of the land as a ground for the grantin.g of 

sewer~ We think it is becoming available. As a matter of 

fact, one of the problems in this whole area of growth in 
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public fae111ties is that the County rarely find itself t or 

finds it convenient to do things on schedule. th@ County 

represented to the Cwrt in the cases in 1970 that sewer would 

be on the line in this Pohick-Potomac Shed in 1974. In fact 0 

the County d1dn' t even start the plans until under considerable 

pressure a few weeks or a few months ago they started these 

facilities which, under the County's plans.in the sewer cases 

Judge '11lornt0n heard in the summer of 1970, the County promised 

to the State and to the Court, would be on the line in 19'74~ 

'lhe County in effect has slipped its schedules a 

number of years, a number of months, since that time. That 

is one of the whole problems of public facilities which bears 

on this issue of validity of holding zones and .the whole problem 

of public facilities is, the County 1.s s.imply not exereisi.ng 

any determination to build the facilities as required,. ·. But we 

will get into that later. 

So,· in essence, on the third point, we do not believe 

that the public facilities in this area are 8.l'ly different than. 

the public facilities for the property right across the street 

that is now under development. 

'lb.ere are townhouses under construction, several . . 

hundred of them. 

THE COURT: I. can• t see that, sir. You. have another' 
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e·xhibit in front of it. 

MR .. HAZEL: Pardon me • 

several hundred units. All these houses are occupi.ed. Town- · 

houses under construction here and occupled. Three hundred 

single-family dwellings here. Shopping cen.ter started here~ 

shopping center moving toward completion here. Apartments under 

construction at ~is vicinlty. 

All of these cases have bad- actually in some wa)rs, 

more of a pioneering aspect as far as public facilities than 

this property has because we will demonstrate that in the 

development along the way, many of the problems or facili~i~s 

were provided by the developers and they will continue to be 

provided by developers. We feel that this whole issue of publi.c 

facilities as applied to this casef given the area generally, 

you can see from this photograph the urban nature of this area f 
. . ' 

this is where the houses are under construction ri.ght now ·-

this was the case that was recently zoned to townhouses by 
' 

Court prodding. 
. ! 

'l'his is the division of Bentree., 300 hom.es 

now under construction. We think that this whole urban area 

is an appropriate area to be developed. We have to. obviously11 

have the .zoning to proceed. 

1he fact that the zoning is granted today does not 
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mean that tb.e area develops overnight. If the zoning is 

granted today, ae the sewer comes available in 1915 en: urly 

19l•> • .as thaae other .f.aeilltlas Bn brou.&ht in, as th'"' d''vQlovc~r 

provides facilities, the area grows just as Fairfax County has 

grown in the re¢ent past. 

We think that the denial . of these two cases with the 

result that the property remains in RE•l category is arbitrary, 

capricious, discriminatory against the landowner and discrimina

tory against the citizens generally who wish to live in r·easort

ably priced houses in this vicinity and has absolutely no 

basis in either law or in fact. 

thank you. 

MR" SYMANSKI: Your Honor, we agree to stipulate 

that this could be developed at RE-1 but obviously not --

I guess the plaintiff•s position is .that they deserve and have 

the right to have a higher zoning, but that it could be de

veloped at RE-1. 

THE CWRT: You mean could be developed economically? 

There is a difference. You could develop it as one house on 

the whole thing, I guess. 

MR. HAZEL:, Not economically but theoretically. 

THE COURT: Come out with a profi.t1 

MR.. HAZEL: No, we cannot. 
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THE COURT& There is a difference in. your stipulationl 

MR. SYMANSKI1 There sure is. 

TiiE COURT: If thi:i stipulB.t:i.on ls that J..t c.att bo 

developed economically from the standpoint of reasonable prof it, 

that is one thing. 

MR.. HAZEL: We cannot develop it economic.ally at a 

reasonable prof it. We can develop it economically and not 

lose money. lhat is the difference. 

THE COURT: This is going to be subject to proof, 

tlh.en, gentlemen. 

MR. HAZEL: Let me. talk to counsel and see o 

(Short recess.} 

MR. HAZEL: If Your Honor please, I don'~ believe 

we have any problem. We are prepared to stipulate thl.s 

property could be developed somewhere between break-even t;.Uid 

some profit; we do not stipulate it could be developed reas<>tl"' 

ably, reasonable profit, under RE-1 zone~ 

THE COURT: At least the stipulation is that it. 

could be developed without a loss, i.s that a fair statementl 

MR.. HAZEL: Yes, sir. 

THE COURT: that will be a. matter of proof, then, 

gentlemen, if the County wishes to establish that as a defense. 

It wi.11 be a matter of proving what type of' profit could be 
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obtained. 

tbe otipulat:lon ths.t he disagrat~s with, the way Wt:!. atatc~d lt. 

I thought we just agreed. 

MR~ SYMANSKI: My understanding was of the stipula

tion that it could be developed at RE-1 a.t some profit but not 

any profit which you consider reasonable. 

MR. HAZEL: I thought that is what I said. 

MRo SYMANSKI: Somf~ profit is not zeroe 

THE COURT: I said,, without a loss. At least that 

is clear~ What is some profi.t and what is reasonable is just 

as ambiguous as you can get, gen.tlemen, as a stipulationo 

I am saying the only thing I can take as a stipulation 

ls a solid stipulation that it can be developed without loss . . 

and :l.f you want to say, some profit, and further define that 

later, that is all right with me.·· 

MR. HAZEL: Th.at is what we estimated .. 

MR. SYMANSta: Maybe. Some profit to me is n.ot z<:n::o. 

lt is same profit. It is in the plus. 

THE COURT: . It could be one penny, sir. 

MR. SYMANSKI: Okay. 

THE COURT: That is why I said, subject to evidence 

if you want .to establish it as a defense as to what that prof it 
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would be. I can arrive at a decision as to whether or nc't it 

would be l"fU.'lsona,ble. 

MU .. SYMANSKlt Yo111· lh'>llf.fft I W(IUld n n~t l lk-.;i t_p 

point out, as you noticed,that there is some coxwenie11t turn

around here in the argument of counsel. The usual argument 

b1 these cases is that we bring· in people first and tht~n supply 

the public facilities. In this case th.at has been turned around. 

Generally, we will agree that we will wait around 

for the public facilities to be there, with regard to sewer~ 

before we start to build. Usually it is the reverse,, that it 

has been the history of the County that; this is the argument 

of counsel, I might add, not mine, that it has been the history 

of the County that first we bring in the people and then we 

bring in the public facilities. 

It also was mentioned in argument of counsel that we 

were behind in our sewer plans. I agree!) and why we are behi.nd 

is bee.a.use we had too rapid growth. uncontrolled growth, and 

growth that bas not been orderly. Now, I would also like tci 

point out in these exhibits that they do not show the area out: 

in this direction which we will try to bring in, in exhibit 

later, to show" 'filey don' t shaw that and it ls important . 

. because, iri this direction, there is no development.. In 

effect, there is a dividing line here between urban. development 
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and large lot or rural areas. 

In this ("..llSe, the 11taff ·v-eport i~uc;oo1ulehded deula.L 

·n,e PltUm!'Q3 Cornm.is9lon alm<>st unantmc.""-t.9ly -- l thi.nl( Uwr'~ 

was one dissension in both of these cases _.,. re:c0111mended denial., 

The Board denied th.em. 

Now, we are not talking here about some little 

development, and I would also like to point out that under the 

R-12·5 zoning category applied for, that under the cluster 

concept, the density can be 2 .. 9t not 2.S~ 

Under 2.9, this is an optional category. We are 

talking about 418 acres on these two applications. We are 

talking about a possible 1 11 212 houses, 4,500 people generating 

11.,000 trips per day on the roads dam there~ 

As far as the elementary school children, for. example 

H48, which is enough to double some of the. older elementary 

schools and almost fill up one of the new elemen~ary schoolG, 

so it is not; a very minor case but a large case, almost a town 

in itself with 4,500 people. 

There has always been, as I said before., a propenslty 

on the part of attorneys to attack the Board's denial of the 

case on public facilities, to say that it is that way every

where else; we have crowded, congested, rural, dangerous 

roads elsewhere in the County, so we deserve it, too; we are 
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discriminated against; we have crowded schools all over the 

Gw11ty. why not here f 

direct opposition to 15.1-427 in part; 

'
1'1.'his chapter ·is intended tp encourage local 

governments to improve; public health, safety~ convenience or 

welfare and to plan for the future develqpment of c.Ol'WlUnities 

to the end that transportation systerris be carefully planned; 

that new cOOinUnity centers be developed with adequate. h1ghway 9 

u:tili.ty, health, educational, and recreational facilities .. 11 

It ends up by saying: "That the grwth of the 

community be consonant with the efficient and economical use 

of public funds." 

'l\fo very important things in this Code section, to 

the County's C8.$e -- first, this says -- does not say~ Your 

Honor, keep it going the way it is going. It says, improve 

things. 

It doesn't say, if you have crowded roadslt crowded 

schools, no sewer, sewer problems or problems e.lse-where, keep 

it up. It says, improve it. 

And the last par.t of this; that the growt.h of the 

community be consonant with the. efficient and economical use 

of public funds. 
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It is our position here that the econ01nic.al and 
; 

&.ffi.cient u11e of public funds is no~· to have devt.~l.opt1lf~nt tiny~ 

where; that it has to be controlled and to be orderly to be 

elf ficient; that we develop way out here and we hav<": to provide 

public services. That is not efficient. 

It is our position that the Board does have the power 

under the State law to control grwth in such a way that thtr.: 

public facilities are provided in a economical and efficient 

way~ 

Now, the comprehensive pl.ant we will shw Your Honor 

that petitioner's proposal is over the density of the Master 

Plan .. 

Any contention also, which seems to be. the vogue in 

these zoning eases, it seems to be that we have a comprehensive. 

plan that shows a certain density -- let 0 s assume for the minute 

that they are not over in their proposal -- the density on the 

Master Flan which we contend they are, but let's assume they 

are not. There is a propensity on the part of the attorneys 

t.o say, we fit within the Master Plan as f~r as densiti.est 

therefore, we demand our zoning right nat. 

That is not according to 15.1-446. The comprehensl.v~~ 

plan is a plan for the long-range future. It doesnet say, 

this is a rezoning. It says it is a plan.for the long-range 



r..w.!. . 

future. . · 15 . J: ... 44 7: Zoning is one way to i~p lemen.t 

CasE:1 law, Horn Sook law• l\ndc.1rrHln.~ tlw ''wluim'' of tht:: 

implementation of the comprehensive plan is up to the Board of 

Supervisors. the governmental body; it is not up to the zoning 

~ttomey or the developer to say, it is there on the compre .. 

hensiw plan» I deserve it right now and 1 demand it right nowt 

and legally I can have it right now. 

That is a decision under the law which is up to the 

Uoard to consider. 1hey have to consider lt or they would be 

arbitrary and capricious and unreasonablee 

It is also a conmon sense argument if the compre ... 

hensi.ve plan was a rezoning, in effect, and anybody could 

come in and say, there it is; I want it right na..1, it wouldnr t 

be a. plan for the future. It would be a rezoning in effect.. 

NOii, other than 15.1-427, the key sections in the 

zoning process in the State Code are 15.1-489 and 490. These 
i 

are replete with references to specific public faci.litiest and 

j,.n general. I quote from No. 6: 

"To pr<>tect against one or more of the following: 

9vercrc:wding of land, undue density of population .:i .. n relation 

to coumunity facilities existing or avai.lable., 1' Any contention 

that public facilities are not a. part of the zoning ju.st flie.ti 

~\""\'·~h'., f. ,· 
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in the face of the State Code. 

·rm: COURT: What public fac l l it.i.N• do you t1ay wet:e 

urwval.labl~ 0t1 the Wi.llittJtW cas~ ·1 

MR. SYMANSKI: Both of them are the same, Your Honor. 

THE CCRJRT: When it was heard in November. I under

.stood the staff there was sewer available. 

MR. SYMANSKI: 'lhat's right. 

The Board attempted to def er the case to make a de

cision later, after they looked at the Middle Run policye They 

decided the case in November. 

~ October, before that decision, and before the 

decision in December of the sewer moratorium in the Lower 

Potomac Plant,which is a continuing moratorium, was imposed 

so at the time of the decision of both of these cases there was 

a moratorium on the Lotler Potomac Plant... AJJ Mr. Hazel has 

pointed out, they did look at the figures; new fa.cts came in 

and some capacity was found which was doled out but there still 

was a continuing moratoriwn on the plant. Some. applications, 

I believe, that they did have were in line, were given. sewer 

or capacity which they found after looking. 

THE COORTs And some at a density much higher than 

the two per acre, isn't that correct? 

MR. SYMANSKI: I am not familiar, Your Honor, wi.th 



the exact cases that were given sewers. 

In early, I guess it was. • 7 3 -- but my point ts c:h§~f. 

there was a moratorium at tho time of these. decisions. 'Dte 

staff report originally did say that there was capacity~ Ncw 11 

iu the verbatim I believe there is reference to the fact that 

t'leW figures were coming in and that there was a question of 

whether there actually was capacity so the verbatim itself 

did refer to the question when decision was made in the Williams 

case, there was a moratorium in effect. 

THE COURT: There was a moratorium, but the moratorium 

is one thing• Capacity is really the question within the 

moratorium. 

MR. SYMANSKI: The moratorium said there was no 

capacity. I am saying they did, in looking at it again, did 

find some small amount of capacity which was dished out, but 

the moratorium itself was a continuing thing and imposed at 

the time of these decisions. 

Now, the other public facilities questions here are, 

obviously, roadsG <Ge supervisor referred to them as cow paths. 

They are not cow paths, but it is a rural road system down in 

· here. 

THE CWRT: I have heard a number of these cases and 

the arguments get to be somewhat repetitious, I realize, within 



the field of law; but do I understand that the County's poslt.i.on 

t 1 that you haw got to watt until the roads are built aQd then · 

ytJu huUd1 J.kleau.14':1! l don't. th.htk thtt.n.' hi anyplnc<>' ln t:.ht

Utlit.ed States you build coomunity roads wi.thout a. coumu:i.tltye 

MR. SYMANSKI: What I am saying, Your Honor, is that 

unde1· State law it says that there should be convenience of 

access; the public facility should be there or available. 

THE COURT: Kind of like the cart and the horse 

which comes firsto Are you going to go out ~d build an 

elementary school in the middle of a cow path and say two 

years from now let's fill it up after you finish putting 

houses up7 

MR. SYMANSKI: 'lbe funds can be .tn line or be avail ... 

able at lP.ast somewhere down the road rather than having abso

lutely nothing in sight. Th.ere is a difference. I think that 

is a decisian that the Board, under law, is one that they can 

tllB!ke validly under the State law. 

THE COURT: I just wanted to know how far the County 

goes in that position.. Do they say the roads have to be built 

and the schools constructed before you start development around 

them? 

i-m. SYMANSKls Obviously there are vari.ations. 

THE COURT: I realize that is an extremes Is that 



~e County's poaition'l I realize it is extreme. 

MR. SYMANSKI: I can't apeak for ~ Board of 

Suporviaors in •wry ~as~ o I would think they W<n..dd h.avu t.o 

l1ook at, weigh al 1 the factors. I can• t rnake a blacl<. and white 

decision that there has to be a four-lane road coming right 

up to your doorstep or that there has to be a new school with 

no children in it. I can't state that for the Board.. These 

a:re tough decisions. I think they have to look at all the 

variations. I would assume that this is not their position 

because that is going to a ridiculous extreme, to say that 

you have to have a school constructed and the roads in before 

you start developiug houses. 

THE COURT: You have schools and road unused which 

would be turned around here. 

MR. SYMANSKI: I think it is ridiculous, Your Honor; 

1 will certainly agree with you. But the road situation here 

is a rural system. As I said before, these proposals are not 

a minor thing. They were done for approximately 11,000 trips 

pe.r day. 

Also, as Mr. Hazel pointed out, there is obviously 

other property here, other zonings. 

It is also our position that in the discrimination 

argument, a rationale, there can be discrimination if there is 
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up hen• therefowe I have to have mint~, 1.g,nores out.~ fact.oi-

1t.tnd that la that once th@y ~re r@:7,otl~d, thls otlu~r l.'t"OJ)l-"lrty, 

.this is other impact on the public facilities. It is somethi.~ 

the Board has to take into account. They can' t zone in a 

vacuum. They have to realize th.at if this is built, all these 

developments are putting people on the roads and in the schools. 

'That is something that can• t be ignoredG · They obviously did 

that and have to take that into account. 

Aa I pointed out before, this proposal alone would 

require an elementary school~ The schools in the staff report 

show that they are all overcrowded -- elementary, intermediatfz 

and high. 

'nlere was a, proposal for a new elementary school 

down here which at that time had to be passed by the voters i.n. 

the referendum. It was passed.. But even with that school we 

get back to the same argument; it is overcrowded elsewhere so 

l deserve it here.. There is going to be relief, so I deserve 

to be able to make that situation back where it was before ..... 

that is, overcrowded; do away with the relief. 

'l'HE COURT: Let me ask you, sir. We are· not talking 

about !nstanta:neously 4,500 families -- I think that was the 

figure you used .... being there. We are talking about 1975-' 76 
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would be the development of this property .. 

THE COURT: I just asked that question because that 

may have been an· issue in the. case •. 

MR.. SYMANSKI: But in a zoning decision, Your Honor, 

they have to look at the facts now; they can•t assume this ls 

going to happen and assume that is going to happen. 

THE COURT: But you can face the facts of life, that, 

you don't put up 4,500 houses instantaneously. lt takes time 

to do it. Following a zoning,. there is all of the implement.a ... 

tion of site plans and approvals and this does, l think, the 

E~vidence is bound to shaw, take considerable number of mouths. 

I don't know when, if you look at it as of last November or 

Dec.ember, when that probably time would have been, but l assume 

the evidence will disclose that. 

MR. SYMANSKI: I believe the probable time will not 

show up in the verbatim; was not presentede 

THE COURT: I can' t take the Board in a vacuum, 

either. They know how long it takes to develop a piece of 

land. 

MR. SYMANSKI: I am not su~e whether they knotn the 

developers attempt to phase it in ten years or two years. I 

! 
! 

I 
.mfu i 
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don't know hOtiT they could do that. 

nm COOITt I am speaki.~ of the w.i.11inu.uu, ·norm.al 

MR. SYMANSKI: We will also show, with regards to 

the comprehensive plan, this proposal did not meet one of the 

main reasons why the restudy was done e The restudy. was done 

in part because the original.planning ideas were not being 

implemented in the Pohick. There was suburban spraw 1. 'n1e 

restudy was done in part to try to get a cluster concept to 

avoid suburban sprawl. Yet this development proposes over 

1,200 R-12-5 lotst1 houses, no c.lusteriug concept, a veritable 

sea of suburban sprawl. 

MR. HAZEL: If Your Honor please, there is absolutely 

no basis anywhere in the record for 1'1r. Symanski to say this 

doesn't propose cluster. It was proposed, in fact. This is 

to be a cluster development. 

I don't.mind his testifying -- I do it myself ·- but 

to talk --

THE COURTi I have noticed. 

MR. HAZEL: But to talk that there is no cluster 

concept is utterly without basis. 

MR. SYMANSKI: I am talking about the clustering 

concept around what they have proposed to be, which we do not 
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~dinit necessarily is in neighborhood center, rings of density 
; 

i t. 

We will also show- that RE-1 n'M and at the time the 

I~oo.rd considered this case is proper zoning for .this property· 

at this time, given the facts, given the law, given what the 

Board can consider, the purposes of zoning is that a proper 

zoning category for this property. 

Now, as to holding zone, holding :z.one, I think, ls 

something which you hold property in a low category when it 

should be in another category, a higher category. It is our 

position that this is in no way a holding zone because, under 

the law and under the considerations the Board can validly 

make, RE ... l at this time, at the time. they considered it, is 

a valid zoning category for this property. 

NCM the economic discrimination argument. 

The Carper case, and a line of cases., deals with that. 

One of the main things in these cases is that there was a 

purpose, an intent, the primary purpose of the actions of thr:; 

B~rd,, the zoning body, wa:s to discriminate against people 

cOOling in, or to keep people out .. 

I would like to read one paragraph from one of those 

cases, the National Land case, a Pennsylvania. case: 



51 

Zoning ordinance whose prims.ry purpose ls to prevent 

the entraace of· newcG11er11 1.n order t.o av old futul~fti burdcme" 

c;ervices and .faciliti•s, cannot be held valid. 

Of course, we do not want to imply that. a governmen ... 

tal body may not utilize its zoning power in order to lnsure 

' 
that the lllUllicipal services which the conmunity requires are. 

provided in an orderly and a rational manner. 

I don't think that in any way the complainants here 

can show that the Board intends to keep out people.. Possibly 

they can shCM that the Board in opposition to some actions 

or some effects of the past intends to have an orderly growth 

process but there is no intent, I don't think that there can 

be an intent. 

THE COURT: Will your evidence disclose the County's 

plans to improve the roads in that area? 

MR. SYMANSKI: Your Honor, I think, as you know, 

under our system in the State, it is the Virginia Department 

of Highways. 

nm COURT: But do you have any evidence o.f that; 

the efforts the County has made or will make to attempt to get 
' 

the roads improved in that area? 

MR. SYMANSKI: Your Honor, the comprehensive plan 
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·of Highways .for road improvement..· 

County's efforts and plans to put further ?Schools :ln that area.:' 

MR. SYMANSKI: In fact, there is goi.ng to be a new 

school added. yes .. 

THE COURT: + thought you said that that wa:;;; already 

,going to be at capacity, or maybe I misuudersto1.1d you? 

MR. SYMANSKI: That school is going to be open in 

a year or so. I guess it would have been almost two years 

from the time of this actiono 

nm COURT: What area was it to serve, sirZ Where 

is it located? 

MR. SYMANSKI: I am not sure of the exact location~ 

I guess Mr. Whitworth can point out. 

MR. HAZEL: It is marked in the hatch green. 

THE COURT: Would it be ~- I see it in the yellQ\t 

section of Stipulation 18. It is a hashmarked green part. Dut 

will your evidence disclose that that would have insufficient 

student capacity to take care of the students from the area, 

in the area below, plus across the street, plus this area? 

MR., SYMANSKI: My evidence on cross examinat:t.on. 

also the sta.f f report. Your Honor; requests that on the future 
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tH~t~a. nierft was a 'request. 

THI£ COURTz nu~ aubJ~c.t an~#;il 
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MR. SYMANSKI: Yes. There was a request for dedica

tion, as a matter of facto It is in the staff report. 

THE COURT: Was there a denial of the requested 

dedication? 

MR. SYMANSKI: As far as I can see, there was no 

atf irmative answer to that, that I have seen in the record. 

Th.at may be incorrect. 

MR .. HAZEL: lhere was a response. It was agreed it 

would be dedicated to the School Board .. 

MR. SYMANSKI: Now, discrimi.na.tion, the equa.l pro· 

lt:~ction argument. Again, to be valid, it must show th.at ther!: 

i.s: no rational basis for that discriminatiou. That is the 

zoning over here. 'Dlerefore, we have i.t here. 

We will show, Your Honor, that there is a, rati.onal 

. ba!si.s for the plan here; therefore it is not an equal protec.tio1.l""' 

di:scrimination under the lawG 

Also, as you know, the burden here is on the plaintiff 

to show clearly that the Board was arbitrary and capricious .. 

It. is fairly debatable. 

The County prevails. 



Thank you, Your Honor. 

THE COURTa Call your first wlt'ness, pl{.~ase. 

Whereupon fl 

JAc;:;K LIEDL, 

was called as a witness and, having been previously duly sworn, 

was examined and testified upon his oath as follows: 

DIRECT EXAMINATION 

BY MR. HAZEL: 

Q State your name, please, sir? 

A Jack Liedl. I am Acting Directo~ of Public Works, 

fairfax County. 

Q How long have you been employed by Fairfax. Cou11ty, 

Mr. Liedl? 

A Since 1951. 

Q How long have you been involved in the Public Works 

area of the County? 

A In the Public Works area, I have been involved in 

the sewer area since 1951. I have been involved in total 

l>ublic Works area since about '56. 

Q Your involvement with the County has essentially 

been in connection with the provision of the County sanitary 

sewer facilities, has it not? 

A It has. 
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Q Mr. Lledl, are you familiar with the Pohick Watershed 

nnd the sewer system owned by the County which serves the 

Pohick? 

A I am. 

Q On what land use plan was that sewer system planned~ 

based on which plan? 

A 'lhe sewer system was planned in 1964. It was planned 

.on the Pohick Master ?lan that was adopted at that time. 
: ' 

Q New, Mr. Liedl, l show you Exhibit 11 which ls the 

Pohick Restudy. That, in effect, is the current Pohic.k plan 

and it was an outgrowth of the original Pohick planp ls that. 

correct? 

·A that is correcte 

Q But the land use numbers and the requirement for 

sanitary sewer capacity remained the same. is th.at correct? 

A 'lbey did. 

Q So, essentially the sanitary sawer system of ~airfa.x 

'County was planned to provide the necessary sewer for that 

Viaster Plan, is that correct? 

A It ended up accoamodating this Master Plane 

Q Now, Mr .. Liedl, are you familiar. with the speci.fic 

area of the Middle Run in the Pohick? 

A I am. 
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Q 'l'hat ia essentially the area in dotted line here, is 

tt not? 

A that's correct. 

Q Is there a .trunk sewer in place in that nm at this 

point? 

A TJ:tmk sewer exists up to the top of that yellow-. 

Q I am pointing to an area on the boundary, approximately, 
' . 

of this property, the Van Metre property? 

A That is the terminus of the trunk. 

Q 'lbere is a 15-inch trunk sewer in place at that 

' po.int, is there not 7 
I .. 

A 'Ihl:lt•s correct. 

Q 'lb.at trunk sewer was provided for through the con-

tributions of developers under reimbursemant arrangements ' 

subject to a document knw a.s the 1966 Middle Run Sewer 

' Contract, is it not? 

A That's correct. 

Q I hand you Stipulated Exhibit No .. 9. Is th.at a copy 

· of the contract? 

A It is. 

Q I ask you to read the whereas clause in the first, 

in the second page, pardon. 

A Whereas the parties of the second part those are 
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the developers ·- haV'i urutually agreed and hereby confirmed 

and mutually agreed to participat.• J.n the advanco <)f all mao\ef4 

nac.es11ary for .the inatall.atlon of the aforosaid tnwk sewer, 

said sewer ·to be of sufficient capacity to serve the entire 

Middle Run Watershed, containing approximately 2,541 acres. 

Q New, Mrc Liedl, the subject property, Van Metre and 

Williams, outlined in red are part of Middle Run to be served 

under that contract, is that right1 

A '!bat's correct. 

Q 'Dle developers of these two properties, as the 

properties are developed, are required pursuant to that: con·· 

tract to reimburse the parties to the contract who actually 

'build the facilities of Middle Run, is that correct? 

A 'lbat's correct. 

Q If that property does not develop, the County could 

not reimburse the parties to this contract for their sewer 

line• could they? 

A lbs.t' s correct. 

Q Now. is it reasonable to a,ssume that these two 

parcels would develop without sanitary sewer? 

that. 

MR. SYMANSKI: Objection, Your Honor. I don't think 

MR. HAZEL: I withdraw the question, Your Honor, on 

.r' ,. ,,_. 
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BY il'ffi. HAZEL: 

Q Mr.. Liedl, I point out to you the plotted sub<livts lon,s 

that a.re on Stipulated Exhibit 18. 

Mr. Liedl, I shew you here R-17, R-12-5 and bJ.gher 

densities in the townhouse area. All of that density is scr.,;·i:::d 

with sanitary sewer,.is it not? 

A Seventeen-.. five and greater is generally all sewered~ 

q All sanitary sewered? 

A . Yes, sir. 

({ Mr. Liedl, the sanitary.sewer of Fa.lrfax County is 

on a revenue basis, is it not? 

A That's correct. 

(! rs it not paid for from public. funds, is t.hat the 

s~tuation'l 

·A 'Ihat is the situation. 

q So that the extension. of sanitary sewer :into this 

property a.ud the payment for the treatment of the sewerage is 

o~ f;l revem1e basis 0 is that correct? 

A 

c < 

'!'hat's correct. 

·ni.e County would not anticipate any expenditures in 

putti.ng these lines . into this property t would trK:y? 

A It wpuldn't be anv exnenditures of gEmeral tax funds. 

Q Right, I see. If the revenues in the Hyst•::.m r.n~re 
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required in some way they would come out of the revenues 

A That' .ea correct. 

Q So. there would be no incident or impact upon t.aY.: 

fends fer the ¢xtension of the sewer J.n and through these 

properties, would there? 
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Q Now, in the development of this 418 acres 1 who would . 

pay for the footing in the ground of the collect.or l Ln.es t' 

A The developer would have to i.nstall the .collectors 

~1nd also any trunk that was required through his tract. 
! 

Q Y<>ur trunk is distingui.shed by being thn central 

15t.r,~am valley trunk, is that correct? 

A Along the major str€~ams.. The d(:Veloper would h.a.ve 

~o pay the entlre bill" 

THE COURT: Just out of curiosity, :if somebody .tater 

()ti uses, they reimburse in part: for the trunk under that same 

: contract 

THE WITNESS: We have., Your Honor, some agreements 

that we do reimburse for the trunk sewer. It depends upon the 

1nagni tude of the cost. 

THE COURT: 1~11 

I 

11 
11 
I 

I 
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BY MR .. HAZEL: 

Q So t:hat a is ... lnch line, ia thtiit r~i.n1bunii:thle these 

·1Ay~1 U' tJU:t.t 15-lP.:ih Un(!' WAR ~1lV11tc.fod t:hnn.t~h u • .,, "''~l,,)r,~ct, 

t:ract, there would be reimbursement? 

A Under Our current policy, he could obtain reimburse'!'· 

ment agreement .. 

<~ That would be for the trunk up the creeld All the 

collectors and the laterals would be paid for by the developer? 

A With no reimbursement, that's correct. 

~l Mr. Liedl, what is the treatment plant that service-ts 

the Pohick? · 

A Lower Pohick. 

Q What .is the capacity of that pl~nt at this time ·i 

A Eighteen million gallons per day. 

Q Is that plant under some sort of mora.torlum to varying 

d~grees at this time? 

A Certainly we have a moratorium on that treatment 

plant. That was established in October of 1972. It is cur

rently operating under th.at moratorium. 

Q Are plants under construction for the increase of 

that capacity? 

THE COURT: Excuse me. The moratorium was pla.ce.d 

upon this plant by whom? 
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THE WITNESSt The County Board of Supervtsors placeq 

the moratorium. 

nv MtL HAZl::l.s 

~. Has the State Water Control Board pla.ce:~d ony morator-

iums on the Lower Potomac. Plant? 

A Generally, the State does not place moratoriums. 

The moratoriwn was placed in order to meet the requi:n~ments 

of the State. 

THE COURT: What requirement was placed on this plant 

by the State? 

THE WITNESS: The certificate for this plant requires 

maxi.mum flow in any rolling quarter of 18 9 000,000 gallons a 

·day. This is what we are trying to do. 

MR .. HAZEL: ~e State hasn't actually dlrec.ted you 

to 

THE WITNESS: The regul111-tory agency is after th.t: 

fact. What we are trying to do is prevent ·-

THE COURT: What I wanted to get in the record is 

the fact that the State sets· the standards.; the County is re.., 

quired to meet those standards1 

THE WITNESS: That's correct. 

BY MR., HAZEL: 

Q Mr. Liedl, is construction, not merely plan~. is 
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tl"uabunt plant Z 
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A The long-range and th£~ currBnt funded plans fo,~ that 

plant is to increase the capacity from present 18,000,000 

galloru.. a day to 36,000,000 gallons a day. We have the first 

phase of that conatruction started on May 1. It is underway. 

A contractor has been employed. 

The second phase, which would be the advance waste 

treatment, we anticipate having up for bids in the next 30 to 

60 days. 'mat would be completed in, say, March or April of .. 
1976. 

Q In March or April of 1976 when those improvements 

are completed, what will be the capacity of that plant? 

A That plant will have a capacitv of 36.ooo,ooo gallons 11 

twice what the certificate is today. 

Q Would that capacity be sufficient to service the 

subject rezoning request as well as the other rezoned land in 

the Waterahedl Would it service the subject area? 

A · It would def baitel v service the subiect area. 

Q Ia it planned as the implementation of the sewer 

under the Pohick .Dlan? 

A It is. 

Q 'lbat is what the County foresaw as the, necessary 

! 



I 

63 

sewer capacity to implement the Pohick plan? 

A 'i'hat•s correct. 

<j Now, how much ls ttu:.t lmprO\mtoont co!llttn,s·1 

A Around $50,000,000. 

Q Now, how will that improvement, or at least the 

County's porti.on of that, be paid for? 

A The Caunty• s portion of that improvement will be pa.id 

from revenue from existing customers and future customers under 

, 'the sewer system. 

Q ~1r. Liedl, is it important to the sanitary svstem's 

financial position that the plant and the system have future 

custaners2 

A Well, you wouldn't like to build anything that some-

body wasn't going to use but it is not really, you knew, 

critical that you have growth on a system. You can adjust 

your revenue picture so that you can take care ot 1.C wu~n 

existing peopleo 

Q You mean you could pay higher sewer bills? 

A That•s correct. 

Q And not have any more customers? 

A That's correct~ 

Q lf you d!d that, you wouldn't need any more eapactty~ 

would you? 

' . I 
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A You WOllld still need some capacity because of increase 

o.f water use by the GUl'rent customers which does tnc.r~ase ev·ery 

y~ar. You hav0 to haw .ru>tne inc reas~ in cnp11c l, l y. 

Q Let me be sure I understand. The plant expansion is 

being increased, or the plant capacity is being increased to 

36,000,000 gallons? · ·I 

A That 0 s correct. 

Q Part of which is to implement the public planning 

f.or land use of the Pohick plan, .is that correct? 

A 'l'bat•s correct. 

Q "Dlat plan anticipates that the Pohick Watershed will 

be used, as far as its land, as shown on the plan, is that 

c·orrect? 

A 'n2at' s correct. 

Q And that plan anticipates at least two tmlts an acre 

on the subject property, does it not? 

A I believe that's correct. 

Q Aud the property is now zoned RE-1, is that correct? 

A I believe that's correct. 

Q So that under the present zoning there is no way 

that the plan requirement, ·or that the plan use could be 

implemented, is that correct? 

A Because it is one-acre zoning now. 
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Q Are you aware of that? 

A Well, there is qui.ta a bit of ~toun.d uu.t ls C(/nti• 

n~c.l.~d to •Q.W~t: t.h.eti ls on on~ nc.'P'. 

Q l·am talking about this property. You say your 

plan, if I unders~ it correctly, doesn't need any more 

customers because you could raise rates to the existing custom~ 

ers1 

A The way the question was put to me was, whether we 

had to have the growth. What I am saying is, that you can 

live with a sewer system that does not have a grOW'th. 

nm COURT: The way you do that is by increasing 

the bills to people who live there already1 

THE WITNESSi But our sewer system is designed with 

a growth potential in it trying to accommodate the l1a.ster Plan .. 

THE COURT: Let me ask you th.is, sir: When it gets 

to the 36,000,000 per day, is that the planned level of 

capacity for the entire Watershed? 

THE WITNESS: No, sir. 

THE COURT: ls it the planned capacity .for the Middle: 

Run only? 

THE WITNESS: It is the planned capacity for a period 

of time. Financially, it is prudent to construct treabnent 

plants in phases of about 15 years' span. 
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'111E COURT: What year phase will 1;his one take car·e 

of by plans? 

Ttm WITNt~SSt The latast proji:icttfm l oolrn l i.kr~ by 

about 1990 that 36,000,000 gallons a day would have to be 

increased .. 

THE COURT: So it ls good for 15 yea.rs? 

THE WITNESS: Fourteen or 15.. 'n1is is normally what 

we try to shoot for. 

THE COURT: Again, purely out of c:~uriosity, what. is 

the planned capacity for the entire Watersru:~d when i.t. is 

implemented, all the building is there? 

THE WITNESS: Long-range plan, we think that plant 

will have to be somewhere in the range of one hundreo to one 

hundred and eight million gallons a day ulttmately. 

THE COURT; 1be year 2000-somethingl 

nIE WITNESS: Yes, sir~ Or 2000. We pur"ch..ased the 

property for that, ma.de some minor ad.justments for that. 

BY MR. HAZEL: 

Q Mr. Liedl, there is no question, as I understand 

itll that when the plant is completed in 'Marc~h of '76, th.ere 

wi.11 be adequate capacity to handle the rezoning requested 

on this property? 

A That's correct. 
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Q Mr. Liedl, as a general matter, the deve.lopment of 

the urban density shown on thls a•aemblage of maps, Lxhlbit l~, 

handled in the way that you have just described W(~ woul<l handle 

the development of the subject property .... that is 11 the on-si.te 

lines being provided by the developer and paid for --

A. Yes, sir. 

Q -- is there anything different iu servic!ng the 

subject property from the way in which thi~; other property 

l..tas serviced? 

A None. 

Q The townhouses. for example, that are under con·, 

struction immediately adjacent to the subjc:ct property were 

sewered by collector lines that were extended up f rorn the 

trunk to that property? 

A 'lbat's correct. 

Q And that is the same approach tha.t the County would 

take in servicing the subject property? 

A It. is. 

Q Mr. Liedl, you are aware of the fact, I assumes that 

the staff report in the Williams case of last September stated 

that there would be sufficient capacity to service the Willi.ams 

tract? 

THE COURT: Do me a favor, please? l am having 
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trouble remembering which one is Williama and whlch one is 

other one. 

MR. HAZEL: Ye$, siro 

BY MR.. HAZEL: 

Q The staff report which I show you, Stipulated Exhibtt 

No. 2., as I Wlderstand it indicated that there was c.urre,nt 

capacity, is that correct? 

A Yes, sir. 

Q It was after that that the temporary moratorium was 

i~itiated, is that correct? 

A The moratorium or control was ln.itiated. I do11•t 

kn°'., about the word "temporary. " 

Q Is there any plan in the moratorium to extend it 

beyond the completion of the facilities in '761 

A Oh, no, sir. 

Q Now, is there a reasonable probabili.ty that service 

can be expanded in that plant between now and '761 

A There is always a reasonable possibility and there 

ls definitely in this casee on canoletion of the secondary in 

}1a.rch of '75, there is a possibilitv that some additional 

capacity will be available. 

i.~ so, in other words, March of '76 is an outside date? 
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A That's correct. 

Q And ths.n 111 a possibility that i.t coul.d l)(!! rnoved 

up as parts of the plant are completed. ls thut correct:.¥ 

A l'bat's correct. 

Q Now, Mr. Liedl, in your experience in 15 years ... 20 

years with the County, hOllT rapidly does a developm£~nt of this 

i type come on the line in actual sewer usage once it is zoned1 

A Well, once, from approval of zoning to actual having 

a house connected to the sewer system is generally 12 months. 

Q To the first house 1 

A To the first house • 

Q In an approval of a project that might encompass 

seven or eight hundred homes, how rapidly. in your e"'"'Periencei' 

does the total utilization come on line? 

MR~ SYMANSKI: I think that question is very vaguejl 

~he average of how long it takes a subdivision or a constructi.on. 

of seven or eight hundred homes, possibly twelve hundred homesti 

to come cm the line. I don't see how that can be answered with 

any relevancy. 

MR. HAZEL: He has been thet·e for many years operating 

the County sewer system.. He has been seeing these things come 

many times.. I think he could e$tim&.te th.ate I think he has 

~o use that number in his daily activities .. 
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MR. SYMANSKI: What time period? 

MR. HAZEL: · l am ask inp, hlfn wht1t period· of ti111e. 

MR. S'O:tANSKI: '6'.i, 'll~ when? 

MR~ HAZEL: I am asking Mr. Liedl in his opini,m, 

what hi.s experience indicated the coming on the line schedule 

is in the· development of this type. 

THE COURT: I haven't heard yet that this is a 

development of 700 homes. 

BY MR. fl.AZEL: 

Q Assuming this was zoned to either R-17 or R-12-.5 

category, what would you anticipate the absorption rate would 

be7 

A After the initi~l houses were constructed, generally 

a good, fast developer will construct about 100 homes a year. 

Q So, if in fact this was 800 homes, split be.tween 

two developers, would I conclude that you probably would be 

looking at a four year build-out? 

A I believe three years at the fastest, four years at 

the long haul would be the proper approacn. 

Q They wouldn't all come on the line 12 months after 

the zoning? 

A No, sir; no way. 

Q Now, Mr. Liedl, there are on this plat several 
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~onings, arc zoalings in particular. that have been granted ln 

recent dayd. T show you thia zoning outllned 011 Kxhi.blL 17? 

fJ ... 898, which was granted on July ~: for R ... 12-St July 2_ 1913. 

Was the sewer capacity situation on that case any.different 

from the· capacity situation that prevails on the Williamsu 

Van Metre parcel? 

A Should be the same • 

t~ I show you on the plat, on Stipulated !.7, C-567 j 

which was granted on Board of Supervisors' own motion for 

townhouses, called the Levin case. granted in February of 

this year, does the same sewer capacity apply? 

A It did~ 

In fact, has there been any change in sewer capacity 

s.:tt:i.iatlon on other parcels in the Pohlck from the subject 

pa.reel? 

A Well, the out-of-Court settlement with eight ,or nine 

developers about six months ago. 

Q That was actual provision of sewer. But 1 am talkln.g: 

about at the zoning stage. 

A No, the zoning - -

THE COURT: I think those cases involved just sewer, 

didn't they? 1.hey had already been zoned6 

MR. HAZEL: Yesterday plats were brought to final 
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stage. I am now exploring the situation which apparently 

ts that a numbe·r of other i.oni.rags hav~ been grantc~d du1:ln~ 

the l:f;lst. e:lx c.~r eight months despite the fH~w~.u: Ed. t.utttlon. 

BY MR .. HAZEL: 

Q That is correct, is it not, Mr~ Liedl 1 

A If they have been granted, they have the same 

category. 

Q I show you R-12- 5 zoning on Braddock Road tJlB.t was 

granted in March, which is in the Pohick, in this location* 

The number is C-367 for 100 acres of R-12-Se Did that lu1ve 

the same sewer situation that applies to Van Metre-Williams 

parcel? 

A It did. 

Q I show you a composite zoning, C-180, that was 

granted in the fall, over along Guinea Road north of the 

railroad for a combination of tOW'Dhouses. industrial and 

commercial. Did that have the same sewer situatlon as the 

Williams-Van Metre parcel? 

A ··It does. 

THE COURT: Where is that located again, sir'l 

MR. HAZEL: That is the Southern Railroad and Guinea 

!{oad right here. 

THE COURT: How far is that from the subject property 



on that map? I don't know the scale of U ... 

MR. HAZl~ll It ls about two aud £i half mU .• rn .. 

Tltr: COURT: North o.f Jt1 

MR. HAZEl.: North and west. 

THE COURT: Not in Middle Run:? 

MR. HAZEL: In the Main Run of the Pohick& 

THE COURT: All right, sir. 
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MR. HAZEL: I have no further questions, Your Honora 

THE COURT: To be sure I understand this thoroughly, 

this entire Pohick Watershed ultimately goes into one plants 

THE WITNESS: 'nlat's correct. 

CROSS EXAMINATION 

lW MR. SYMANSKI: 

Q You testified there was a. possibility -

MR. HAZEL: If I might just clarify that .. 

Mr. Liedl 9 there is also the. Accotink that goes into 

this plant 9 does it not? 

THE WITNESS: That's correct. 

MR. HAZEL: Which services another area unt·e.L.=i.t.:.ed to 

ti.his case~ I didn't want -- it does not serve only -~-

THE COURT: It doesn't serve solely the Pohic.k but 

all of the Pohick does go into it? 

THE WITNESS: Yes. 
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MR. HAZEL: Pardon me. 

HY r.m j SYMANSKI : 

ple:tian of the plant mi.ght be moved up. To set the record 

straight~ ls there also a possibility th.at the completion will 

not be on schedule? 

A That's correct. 

Q In the sewer agreement, Exhibit No. 9~ is the County 

under any obligation to reimburse the ori.ginal payors, if you 

will, for that? 

A No, we have a save-harmless clause. 

Q In your original planning for the Lower Potomac 

P~ant 11 when did you contemplate or when did you plan that that 

capacityf t.he designed capacity of that plant, would in fact 

be used up or the plant would be up to capacity? 

A We originally anticipated that plant would be up to 

capacity in around 1980. 

{~ So you have testified,· have you not, that a mora.torinm 

was put into effect in October, '121 

A That•s correct, but that is not, the plant is not 

reached capacity in 1972 when the moratorium -... that is taking 

your foot off the gas pedal to slow it datm, so we wen' t have 

· more in the pipelineo The plant, with exi.stit1g flow and ' 

i 
I' 

. I 
i: 
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permitted flow we have gotten, that plant will probably reach 

capacJty about the same time as in 197b. Our orig,inal plan, 
I , 

w,:• thought; tt would rf!ach c.apac.J.ty in 'BO. So ft'1u yi:~:aru. 

The growth is four years earli.er than we had anticipated. 

THE COURT: Along that line, sir, would it matter as 

far as the plan is concerned i.f you reached· the maxinn.nn tomorrow 

and then .stopped and waited until '75 or *761 

THE WITNESS: No, sir, if you cpuld do that; but ou.r 

problem is, · 1 t is the lead time from the ti.me we commi.t: 
1 
our

selves to take a developer's money and givin.g him permission.. 

It is the lead time that we have to stop prior to them com-

pleting their construction. 

THE COURT: I am afraid 1 didn't quite follow that, 

si.r~ 

THE WITNESS: At the present time we have almost two 

million gallons of flow that people are working on; they i:irr.:: 

building houses and building the roads and things. That flow 

will not actually get to us until 1976 because it takes them 

this 10ng to construct their operatione So we have got 11 we 

can't let anybody else have a permit and take their money be

cause then when 1976 comes, they will still be in construction 

stages and it will keep on going. 

THE COURT: Are you saying that presently the 
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commitments to builders or for government faci.llties or what: 000 

~:ver else, that the capacity of th.at plant is :dr~;,•tady cc.mtnH:te:d 

iUnt.11 19761 

THE WITNESS: Yes, sir. 

THE COURT: To maximum? 

THE WITNESS: To maximum; to 18,000,000 ga.llons .. 

niE COURT: Are you saying if anything else is granted 

nw that might be finished before 1976, that that would exceed 

the capa.c.ity? 

THE WITNESS: That's correct. 

THE COURT: But if something were granted now that 

would not start a flow to your plant untll after the expansion, 

this wouldn't hurt anything? 

THE WITNESS: The zoni'Il.£ per se doesn't grai1t the 

sewer. 

THE COURT: I realize that. 

THE WITNESS: 'nle right to demand it. 

THE COURT: If something, say; zoning went intQ 

effect. and you realized that there was no potential of the 

sewer demand coming into fruition until after thE:· ex.pansion, 

this wouldn't cause any problem, then? 

THE WITNESS: No probleme 

THE COORT: Because you then would be double capacityZ 



THE WITNESS: Correct~ 

tW MR.. SYMANSK l : 

7i 

1.~ You testifh~d, l ~lleve, thttt there ls ~1 fou:r: .. yGar 

difference between what you originally planned for and what 

has occurred; is that correct? 

A '!bat's correct. 

Q What caused that four-year difference'' 

A It was primarily to the moratoriums and the problems 

encountered in the total Metropolitan area, just forced th'~ · 

g~owth into areas of least resistance, where the sewer faciliti,es 

were available. We stuck with this same type of grcwth on. 

Blue Plains, the north part of the County, and also ln the 

: Pohick Shed and I anticipate that this plant will probably have 

enlarged capacity prior to any other plants in the region. We 

1
: wl:ll probably encounter this high rate of grQll:>J'th in thls area 

in the future, after '76. 

Q Are you saying, in effect, i.n your opinion growth 

might have gone for someplace else except for morator:i.tnri 

changed here? 

A 'nlere is no daubt about thate 

Q What effect does this growth that. ia more rapid than 

anticipated have on the planning process1 

A Well, it means you have to plan quicker for your 
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naxt enlargement. that is primarily your big problem, change 

1.n problems always do that. TI1e beat of t•ll worlds would bEt 

i~ you could devise a. plan and t~verythlng would just fall ln 

llne, and you have to recognize that this doesnet. happen. 

Q Orderly fashion? 

A 'lhere is not an orderly fashion so you have to make 

changes to your plans as you go along and anticipate t.hi.s. 

This can be done. 

Q If growth continues to occur at ·a rate more. rapid 

th.an you anti.cipate, aren • t you always going to be planning 

. to catch up? 

A The sewer business in this region is catch up all 

the. time. Historically, the plants have always been less th.an 

what actually occurs. It wouldn't be anything unusui.:l for us 

,: to be playing catch up. 

Q Historically it wouldn't be unusual? 

A l'hat' s right. 

Q If you had all the money you wanted with r·egards to 

· sew~n:, would you keep the sewer treatment capacity up to any 

ra~te of growth? 

A No; there is one other thing that has to be added to . 

that and that is time, and time that the County cannot control, 

which is regulatory agencies, which include the Federal 
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Government. 'lbe ~ded impositions, recent laws aud everything~ 

put a lead time on us rather than, instead of four years from 

inception of the plan to completion, it now looks .U.ki!1 .lt: le 

~oing to be eight years, between seven and eight years in order: 

to meet the legal requirements for getti.ng something done .. 

Q So, in effect, you just can 9 t take a bunch of money 

and bu.ild another plant if the growth ls more rapid than you 

anticipated? 

A That's correct; you have to plan ahead. 

Q You can keep up with some rates of growt;h. if you 

plan for them? 

A Yes, si.r. 

Q You have testified,· hav·e you not, that the sewElr yoi.L 

.de.signed or you helped design was based on comprehensive plan2 

A That's correct. 

Q If development in fact occurs at a. density above the 

Master Plan as a hypothetical, what· effect does that. have on 

your planning? 

A Well, if you have got the facilities already con-

structed, that that development will use, you have either to 

reduce the density someplace else for that facillty or you ha\fe 

to replaee that facility at someplace along the line. Ui.a.t is 

just dollars and time again. 

Q But in effect you planned for certain densiti.es with 

i; 
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that trunk l,lnd with the Lawer Potomac Plant? 

A 'lbat's right. 

Q When this new plant or addition comes into being in 

'75-'76 or whenever, :i.s that going to free up a total.of 

18 mgd? 

A No, it will free up -- I can't give you an exact 

figure -- it will free up somewhere between five and eight!!.· 

50 to 60 thousand people. 

Q Is it not a fact that that plant is going to take 

over for some other plants? 

A The present plans are, it is going to eliminate two 

other plants on the Potomac River which will be pumped over 

to this plant, so that part of that 18 mgd will ha.ve to be 

use.d for those plants and their future growth and also we have 

contract arrangements with the City of Fairfax that have to be 

honored as part of the increased 18 and the Town of Vienna, 

of course. 

Q So it is not, in effect, doubling the capacity by 

freeing up as much as we already have? 

A It is not doubling the capacity for Fairfax County 

on Middle Run or the Pohick Shed. 

MR. SYMANSKI: No further questions. 

'' 
! I 
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!lEDIRECT EXAMINATION 

nv MUb HAZEL: 

q Mr. 1.iedl, when is the sanitary S€!wer allocation 

actually made to a person seeking a building permit1 

A Well .... 

q Is it made at the building permit s ta.ge 1 

A 'lhe present operation is made at the building permit 

stage now.;. 

Q 'lhere is no allocation of sewer that is simultaneous 

with the rezoning, is there? 

A that's correct. 

Q 'Die fact that these cases which we pointed out 

earlier have been rezoned in the last six or eight months, 

did not have award to any of those parties, any sewer alloca

tion, did it? 

A 'niat's correct. 

Q · Now, the County has talked a lot about no legal 

conmitment with Middle Run sewer but they have also talked 

a ·1ot about a moral coamitment to develop the Watershed, have 

they not? 

HR. SYMANSKI: Objection. I dori ~ t think Mr·. Hazel -

MR. HAZEL: I think it is very important .. 

MR. SYMANSKI: -- can speak for the Board. of 
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supervisors on moral COllllli ~ut. 

Ml. HAZEI..i Mr .. l.iedl can talk about whttt h~ has 

talkad about but bee.a.us"~ he has talked about moral commibnent 

and I can't imagine the County coming in here, and can he beat 

the rap legally, but we didn't have any advice 

MRe SYMANSKI: Isn't Mr. Liedl's name on the contract? 

MR. HAZEL: It may be. l would like to ask Mr. Liedl 

to cormnent on what kind of commitments he made to the developers .. 

THE COURT: To what developers? 

MR. HAZEL: To the developers who signed the Middle 

Run contract for the sewer extension. 

THE.COURT: Does it show motivation? I will allow 

the question. 

BY MR.. HAZEL: 

Q You negotiated that contract for the sewer up the 

run, didn't you_? 

A Yes; sir. 

Q What did you tell them about the County's plans in 

Middle Run? 

A 'nle County's plans in Middle Run was to sometime 

between now and the year 2000, to provide sewer service for 

Middle Run and the rest of the Master Plan area, .!'md t:he 

negotiations in '66 was to the effect, with the developer that; 
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yes, Fairfax County intends to some day sewer that but at the 

111·fuJtJlnt t1rae we don't have any 010D6y. 

Now, we are happy with the 9ystem we hAve. J. f 

developers wanted the sewer any earlier than we could anticipate 

f:i.nancing it, we had to work out an_ arrangement, reimbursement·· 

type agreement was what developed from this type of discussion. 

Q Now, Mr. Liedl, there has been talk about the volume 

of sanitary sewer, Master Plan in Middle Run is two units an 

acre, is it not, in this area? You can refer to it. 

A I believe that has been stipulated. I have no problem 

' with that. 

Q 'IWo units an acre requires how much sewer capacity 

an acre1 

Put it another way, what gallonage, what capaci.ty., 

is accorded to one unit7 

A three hundred and seventy gallons per each single-

family use per day. 

Q So two units an acre, you would have 740 gallons? 

A 'l'hat's correct. 

Q Seven hundred-some gallons .. 

Now, Mr. Liedl, 12-5 zoning is 2.S units an acre~ ls 

it not? 

A I believe that's correct. 



84 

tJ So you are talking a difference between 12-.S and 

k-J.) of one•half a unlt t'UJ .far 88 sewer gallonage? •. 
A That's correct. 

Q So that obviously if you have 836 units you multiply 

that. times 370 gallons to find out h~ many gallons go to th.is 

tract at the Master Plan density, is that right? 

A Tbat•s correct. 

Q I want to be clear about it. Do you anticipate any 

. problem handling that sewer requirement in your new plant, th.e 

i1nproved plant 1 

I 
t A If the developer is ready at any reasonable: ti.me 
I 

I after that plant opens up, we will be ready. 

I Q You .would be ready and you would give him h:i..s sewt!r 
I 
I 

as he got his permit? 

A That's correct. 

(~ Mr. Liedl, I show you a County Watershed Map which 
1 

is Exhibit 12 and on that entire map of. Fairfax County could 

you point out to His Honor where there is today ava.ilable. 

sewer? 

MRo SYMANSKI: I think we are wandering far afield 

from the scope of my cross examinatione 

THE COURT: He didn' t go into avails.bl\~ sewer across 

the County~ 



MR. HAZEL: He went into the Metropolitan area 

mo:ratorium problem. 

THE COURT; l stand corrected. You d.ld tnlk about 

other moratoria in forcing development into this area~ 

Objection overruled. 

BY MR. HAZEL: 
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Q Mr. Liedl, this is a map of the watershed ,,f Fairfax 

County, is that correct? 

A 'lbat's correct. 

Q Where on that map i.s there available sewer? 

A Currently we have an. allocation proc.ess th.at covers 

the north end of the County. It comes across Horse Pen Run. 

Q I am holding my pointer. 

A Comes across Horse Pen, follat"'~' Difficult :~un 

boundary and all of Pinmit Run. That sewage from that area 

ls treated at Blue Plains and we have allocation system, th.at 

we allocate so much growth each year. 

Q If I put on here BP and Diff.icul t. Run, that is Blue 

1 Plains Shed, is that correct? 

A Righte 

Q Has all of that been allocated? 

A For the current year. We wU 1 have som<~ additional 

I capacity there next February. 
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Q Has it all been committed? There ls no sew~n:: 

a.vailable in the .Blue PlalnR Shed for et<111eon.e who &°'~"' i.n and 

o~nt'ks for a p~rm.it, h1 there? 

A Then we get back to the first come-first serve basis. 

Q Right. 

A And it is my understanding that that list n~ exceeds 

what is going to be available next February .. 

Q Not only exceeds next February, but E~xceeds all the 

capacity --

Honor. 

MR. SYMANSKI: I object to counsel testifylng, You:r. 

MR. HAZEL: I am just asking Mr. LicdL 

THE WITNESS: I don't keep track of that. 

BY MR. HAZELz 

Q Who in your department doesi 

A That ls kept by County Development, based on the 

submission of preliminary or site plan, subdivision plats., 

Q So you don't know whether it is completely out ox 

nQt, in Blue Plains? 

A '!bat's correct. 

Q NOit1, is there any other shed ... _ let me restate my 

original question: · 

Where in Fairfax County can you go into today and a..cik 
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~or sewer tap·and be •arded a sewer tap? 

A · 1.Wo areas: a little portion of the :Belle Haven a.rcu11 .. 

Q Here? 

A From the lower triangle. 

! I 

Q this ~t1 Why don 1 t you step up the·re. and put a· 

circle around the whole area of Fairfax County where you can 

get sewer todaye 

That is the only area of Fairfax County that has 

' sewer freely available, is that correct? 

A That's correct. 

Q You have in effect encompassed J .. ittle Hunting Greek 

~nd Dogue Creek Shed? 

A That's correct. 

Q All other areas of the County are under some'kind of 

s.ewer restriction? 

A 'lllat's correct. 

Q Now 11 there is a li.mited amount in Blue Plains 1 You 

have just done away, the limit has been exhausted, i.s that 

correct? 

A 'lhat's correct. 

Q Is there any capacity available ai all in the 

Chantilly area which goes into Occoquan? 

A None. 

: I 
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Q The other two major areas are Cameron Rutt. Is there 

any capacity available in Cameron Run? 

A No capacity in Cameron-

Q Is there any capacity in the Accotink-Pohick? 

A No; that is closed down.· No capacity there, either~ 

Q So that with the exception of Dogue and Little 

Llunting, everything south of the pointer has no sewer at: all 1 

It is closed completely? 

A lbat's correct. 

Q And north of the pointer may be closed completely. 

You are not sure whether they have run out by now, is that. 

correct? 

A You know when it closed, you can't say closed com-

{)letely because the stuff 9 operations that are in the pipeli.ne 

are still coming. But it is no new. 

THE COURT: By 11closed" you mean no newcomer may 

come in and get a permit. 

J3y MR. HAZEL: 

Q Entitled to get on the line. 

Now, Mr. Liedl, you indicated, I thinkr in your cross 

examination that the growth was channeled in the Pohick and 

:J.t would stay in the Pohick because that was where there might. 

be some future sewer, is that correct? 
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A 'lbat's coTrect. 

l1Pt.t$lng. in the County ~lrt~ almost l:l.mlt.ed to the. Poh.i.ck t)(lc.atH~e 

of sewer? 
'· 

A I believe that•s correct. 

Q Do you have any estimate as to when sewe.r might be 

available in this Blue Plains Shed? 

A None at all. 

Q Do you have any e.s timate a.s to when it might be 
' 

available in the Chantilly-Centreville ar~a7 
; 

! 
A Well, my estimate on that is someti'.:11e in • 78. 

Q Do you have any estimate when additional capacity 

for residential development might be available in Cameron Run? 

A Their target is 1976 but due to their fund.lug problem.s, 

th.at will probably have a year's lag ln 1917. 

Q So that the first hope of any sewer.' for new residential 

gt<Mth is in the Pohick? 

A I believe that's correct. 

THE COURT: Let me ask you this: I$ this also the 

situation back last fall? 

THE WITNESS: Yes, sire 

MR .. HAZEL: I have no further quest,ions, You:r. Honor. 
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RECROSS EXAMINATION 

BY MR. SYMANSKI s 

Q Did you testlfy some of these other areas, like the 

Pohick, have plans to bring sewer, extra sewer capacity on at 

Sqtne future date 1 

A Yes. 

Q You mentioned '77-'78? 

A 'lllat's correct. 

Q Now, since we got into the Washington area, are; you 

aware of the problems with regard to sewer i.n the Washington ,. 

}futropolitan area? 

A Yes, sir. 

Q Are they similar; the same? Are they different? . 

A A little more difficult than the problems ·in Fairfax 

County due to primarily being a three-s.tate operation to get 
.. 

anything resolved. 

Q So, in your opinion, is it not fact that pressures 

of the whole Washington area are centered in these areas, 

Fairfax County, it is going to go the path of least resistance'l 

A Fairfax County's Pohick Watershed is one of the 

areas of least resistance. There could be areas of Prince 

William County or Prince George's that will have the same 

impact. 
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Q Within a range, say, of convenience of travel, 

~airfax being closer than most of Loudou11 County, l would 

assume to Washington Metropolitan, to Washington, o. c. itself'/ 

A I don't think distance has too much to do with it. 

Q As far as --

A At the present time. 

Q As far as comDlllter traffic to Washington? 

THE COORT: People conmute from West Virginia to 

come to Washington. 

MR. SYMANSKI: I put "convenient" in there, Your 

Honor. 

THE WITNESS: Well, we will suffer an impact due to 

the sewer problems in the moratorium area on the Pohick Shed. 

I am not testifying that we are going to take it out. 

SY MR. SYMANSKI: 

Q The pressures are out of proportion to what they 

would be if the situation was the s8Ille all over the Washington 

Metropolitan area? 

A Very definitely. 

THE COURT: Are you familiar with sewer availability 

in suburban Maryland? 

THE WITNESS: Not really. I don't tmderstand when 

they feel they have a legal obligation to provide. 
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THE CantT: Okay, sir. 

May the witness be excused 1 

You are free to go. 

(Witness excused.) 
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MR. BAZEL: I would like to call Mr. Seldin, please. 

Whereupon, 

MAURY SELDIN, 

was called as a witness and, having been previously duly swom9 

was examined and testified upon his oath as follows: 

DIRECT EXAMINATION 

MR• HAZEL: 'lhe witness nOW' on the stand is Mr. 

Maury Seldin, Urban Land Economist. I have a list of his 

qualifications. I think Mr. Symanski has stipulated he is 

qua.lif ied as an urban land economist. I would like to 

stipulate this for the record. 

THE COURT: Th.e entire thing or just this one sheet? 

MR. HAZEL: He is the principal officer of the firm 

that this booklet refers to. 

THE COURT: Are you offering the whole booklet with 

everybody in it? 

MR. HAZEL: Just the two of them. 

THE CWRT: If the other gentleman ls going to 

testi.fy, I will be glad to haue his qualifications in the 



record. We have a thick enough record. 

MR.. HAZEL: 'Dult ' s trtte .. . 

nm CoURT: 'lllat will be received as Stipulation 
Exhibit No. 19. 
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('Die doc1.111ent referred to was marked 

Stipulation Exhibit No. 19 and received 

in evidence.) 

DIRECT EXAMINATION 
BY MR. HAZEL: 

Q Mr. Seldin, would you state your name, please? 

A Maury Seldin. 

Q You are qualified as an expert in urban laud 
economics? 

A Yes, sir. 

Q Now, Mr. Seldin, in your professional work have you 

had occasion to review urban land matters and housing require

ments in the Metropolitan area, and particularly in the Fairfax 
County area? 

A Yes, sir. 

Q Aad have you determined or have you made any Studies 

related to the sufficiency of zoned land available for urban 
hOU$illg7 

A Yes, sir. 
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Q What sort. of studies have you made 1 Just very 

briefly d•acribe the- type of studies? 

A Well, the firm genarally monitors the dewlopmen.t 

of the Washington Metropolitan area and in doing so we keep 

track of sewer availability, availability of develop.able land, 

sales rates, what is moving an the market, where developable 

land is and where developable land is likely to be. 

We have taken County tax maps, UDIS source data., 

and made it19entories and estimates of availability of land. 

Q What is UDIS? 

A Urban Development Information System. 

Q Is that a computer system that tracks the land 

availability and development in Metropolitan Washington? 

A It does that but it is more than that. Urban D.e-

velopment I.nformation system, as _I originAlly conceived it, 

is an information .,ystem for managing the urban development 

process and as such it would keep track of availability of 

land, availability of facilities and the demands of the market 

and the location of activities so that the information would 

be available for balance of facilities and availability of 

land so that the market could function in an orderly manner. 

Q Have you reached any opinion as a result of your 

studies on the sufficiency of zoned land in Fairfax COUllty to 



i>ermit the developlneQt of a price range of housing generally 

ln accord with ~· extating housing? 

A I have made 1uch a study. 

Q What is the result of the study? 

A The way the land is now zoned and structured, the 

character of the County's development is in price ranges of. 

housing •ubetantiaJ.ly higher than the existing profile, 'lhat 

1$ to say that the Countv is becoming more and more a place 

not sittJply for the affluent but for the fairly rich. 

~ ~\I.per affluent? 

A 1 guess super affluent, 

Q Now, have you narrowed that and looked at the Pohick 
Watershed in particular? 

A Yes, sir. 

Q What is the result of your study in the Pohick 

Watershed regarding availability of zoned land? 

A Substantially the same. 

Q Do you have any 8UDIDary figures on the available 

types of urban land densities in the Pohick? 

A Yes, I do .. 

Q What are those numbers? 

A Using the R-12-S-R-17 categories -- you want for the 
Pohick'l 

f) rt 
J.-t'J 
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Q Yes. First for the County. 

A For tho County, i.n some cases we have t.HH~d t.iamplaa 

ot 20-acre parcel• and more depending on availability of th.e 

data but it shouldn't be substantially different. In the 

zoning categories ~t encompassed the 2 to 2. 9 the R-12·5 

to R• 17, the percentage of acreage for the County is 5. 4, a 

little over five percent. 

Q 'Ihat means a little over five percent of the vacant 

land zoned for R•12·5 and R-17? 

A Yes, sir. 

Q All right. 

A In the P:Ohick, the general area of the Pohick has in 

that category 3.3 .percent of the land in acreage based upon 

the sampling of pare.els. 

THE COURT: Three point three percent in acreage? 

THE WITNESS: Yes, sir. The figures ..... 

THE COURT: In acreage zoned to 12-5-R-17? 

THE WITNESS: Right. 

THE COURT: Generally, acreage is thought of as 

meaning farms and things of that nature. 

THE WITNESS: Acreage here is --

THE COURT: You mean.J.3 percent of the acreage in 

the Pohick is in R-12•5 and 17? 
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?BE WISSS: that's correct, sir. But that doesn•t 

mean J. 3 percent of the unlta becasae the number of unit•, ot~ 

cour10, would vary. If you deal with a wmber of, t.hAt 1• n 

munber of pare.els, if you deal with the number of acres, you 

are dealing with about two percent and if you deal with, be· 

cause the parcels are not all the same size, and if you deal 

with the number of units, you are dealing with 4.6 percent. 

BY MR. HAZEL: 

Q 'Die balance of Pohick is on the largest area of 

the Pohic.k or category of zoning is h.ow much, what area? 

A Sixty-six percent of the Pohick is in RE•l category 

and in the acreage it is 87.6, so you are dealing with 88 

percent of the land and the number of the units that you 

could accoamodate, because obviously the one-acre land takes 

one unit per acre, a lower density. It is 64. 7 or 65 percent 

of the units that could be built 011 vacant lands, would be 

one-acre developments. 

Q In what price ranges do your one-acre developments 

fall? 

A Those have been moving so rapidly, you used. to think. 

that you could be dealing with $60,000 but you are now going 

70-80. You really baYe to take a look at these particular 

pareels but they are pretty high-prieed housing .. 
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Q Is there a Ccorrelation between the one acre and 

larger density and th.a urban lot.a density· of 12-5 and R•l'/ so 

for as price? 

A Oh, yes. The larger lots are more valuable lots 

and because the builder needs to have some balance in his con-

struction expenditure with his land cost, the difference is 

ma,gnif ied so that one-acre lots go for substantially more ex-

pensive housing than the R-12-5 or R-17 lots. 

Q How does the present zoning, restrictive nature of 

the present zoning, impact on this housing cost problem? 

A Well, housing costs have been moving up. The re-

strictive nature of the zoning 1.s that the houses that are 

being built are very expensive houses. Th.e land that is 

available is being developed for these very expensive houses 

and people who can afford to pay even the $50,000 prices begin 

to run into problems1 that is, I am.not talking about ~~

moderate income but the people of substantial income are being 

driven out of the market by the rising pric:.es because there _is 

not enough land ln what we consider normal, moderate size 
·I 

subuJ;- developaeut.. One acre is a fairly luxurious site. 

Q Is there, ia your opinion. a suffi~ient supply of 

land zoned for the R•l2·5·R-17 categories in the Pohick 

Watershed? 

, le I.' ·''' • 
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A No. 1he wbole pattern of large-lot zoning bas been 

exclusionary as a way ot --

MR. SYMANSKI: Objection, Your Honor; that is 

testifying to a legal conclusion. 

MR. HAZEL: I don't think it is a legal conclusion. 

~fr. Symanski is sensitive about the use of the word but h• 

mE COURT: It is a word of art in effect. It is 

a conclusion I may or may not come to ultimately but it is an 

ultimate finding. 

MR .. HAZEL: I didn't know it was a word of art. 

THE COUR.Ts I think it can be. If we are talking 

about constitutiODa.l rights, it can be. 

MR. HAZEL: We hope the Court will find it is 

exelusiona.ry. 

THE COURT: The objection is sustained. 

THE WITNESS: I can answer the question without 

using that word. 

MR. BAZEL: He says he can answer the que.stion without 

using that word. 

THE COURT: I am sure there are paraphrases. 

?HE WITNESS1 In many areas, I have used large-lot 

zoning in order to influence the price of housing which would 

be built. In some cases, two acres and five acres, and these 



I 

·-----------~-----

100 

araac, by betaa aomd. for 'ft'l'J 1qp lots -... 1il my opba:lon. 

know1aa11 a.oac.luded ta.at the only houa•• that azaybody 4ould 

afford to huild on tb.ere would be expenaive and that the only 

people tbat could afford to buy them would be super affluent 

and, therefore, the oaly people that would be moving into the.ir 

neighborhOOd would be of that kind of iacome class. 

The availabllity of land ill Fairfax County is now 

such that 1n the one-acre and up category there ia a great deal 

of land and ao the way in which the land is being IMJ.18ged. 

cm1 v tb.osa . :with auhal!antial mew c.an afford to move into the 

County. Pe!Ple who 1'0Qld, let u say. earn ill t.be $20.000-a

year category, people who w~d buy houses in the $50,000 

category, do not have adequate opportunity, and people under 

forty get.very thin._~ under that you can forget. 

BY MR. BAZEL: 

Q You mean uader $40,000 or under 40 years? I guess 

it 1a botll. 

A If you ue coing to buy a house in Fairfax County 

today• if you want to cane, if you want to came into tb.e 

County, if you. are looking at the development of the County, 

the way the land use system is being managed, you pretty well 

have te be able to afford housbg, acme in the .SO's and the 

like. 
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Q And with .apeelf1c reference to the fohiek Watenbedw 

,.. fouad that ·CoadltlOil to prevail? 
! 

A Yes, sir. 

. Ma. SAZELt · I have no further questions. 

Q Mr.. Seldlll, you just said scmething very intereating. 

You are, I believe, aware of situations where the iat.eut of 

I !largeolot :zatng traa to exclude all but the super richt d1d 

•yea aoti 
. i 

; 

' 

iwere •t.emptbtg ~o 4o1 yes, ab:. 

Q 11aat wu· tlie.t.r motive, ia effeet, itl this larga•lot. 

izontragf 

A Yee, sir; that ·is my jutJgmeut as to the motivation. 

I 
I 
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(~ Do you have any reason or facts t:o back up a belief 

that t:he Board of Supervi.aor$ of FairftiJ\ County i1• Lntcu1tion.".:,·~Y 

2·,<ming or keepift.& zoning in large lots to c~xclude lowe:r hlconw:1 

people? 

A Again, let me hear that one again. 

Q Well, you said, did you kn<M of examples where the 

~ntent or the motive in large-lot zoning was to exclude all 

but the super rich? 

A Yes. 

Q I am asking you whether you have any facts to back 

up a belief or if you do have the belief or don• t have the 

belief that the Board of Supervisors of Fairfax County is 

intentionally, their motive, whatever you want to call it, 

intentionally not zoning additional land to smaller lots than 

RE-1, 1ntent5.onally to exclude all but the super rich --

A I can respond to that question in two ways -· I will 

do both: 

one, if we examine the way in which the land !'(:~

sources, public facilities, a.re beingtna.nD.ged in the County, 

and the actions that the County has taken with rega.rd to 

management of land, public facilities, zoni.ng and thG like, 

the things that control land, I can only conclud0 that their 

intention i.s either to limit growth in a patte):n which would. 
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I 
have the kiud Cf distributio11 in faet that. we would describe, 

[or they do not unde:tatand the consequianees of what they are -

doing. 11\at. l.G to eay, the effect of the way in which they 
' 
I 

are managi~ the CCUD.ty is substantially as I have described 

~ eithe:t: they are intending to do that or they don't under-
I 

stand the c~equew-,.ee of what they are doing or some combina
\ 

. Ii t on. 

Now, as to how much they understand and how much 

'they intend is a matter of who is the County, and that ls a 

!aec.ond way of answering the question. 

'TIIE COURT: You said the County Boa.rd, sir, that 

you referred to. 

THE WITNESS: '1he County Board is a body composed 

MR. SYMANSKI: nie majority of the Board, if you 

w11i. 

THE WITNESS: The individuals have made public 

statements. There are newspaper reports. I think we would 

have to analyze each of the individuals, make some 1.ndex or 

·choice of intent, add them up and see whether it is a majority. 
I 
,BY MR. SYMANSKI: 

Q You are in effect saying that in your opinion the 

policies with re.gard to zoning ha'\ .. e the effect of driving up 
I 
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i 
coat, is that correct? 
I 
i A '1.'be polic1ea with the effect of zoning hae the effect 
I 
I . l 
1
of driving up coats, limiting availability o l&Dd and pro-
! 

. :vidiiag all of the•e other ef fee ts that I have talked about. 

Q so. a limited growth policy may be stupid, in your 

i opinion? lt may not be in somebody else's opinion? 
! 

A I haven't said that limited growth is stupid; I have 

!never taken a judgment as to whether it would smart or stupid. 
I . 
f I bave only spoken aa to whether or not uanagement proc.esses 
i 
1under1tand the c.ouequeucea. If the County chooses to use a 
! 

i ' . 
~ limited growth policy for whatever purposes it chooses to use 
I 

/ a limited grGllfth .Policy, that is a political questiou. 

The c.oqsequ.epees of the limited growth at&d Who the 

; ,people are that are admitted into the County is another 
I 
I question. 

/ Q All right, that is my point. It is a far cry from 

i having a limited growth or coatrolled growth policy and every

! thing in effect •• there is a big dif f erenee between that, is 

there not, and having an il'lte11tion to limit people in the 

County to high tnc.ome, what they are doing may have this effect? 

A Okay.. lhe County could, in its wisdom, determine 

that its goel would 1te some limited grmrth. I think it is a 

legal question as to how they ~ould force that limitation. 
! 

'! 
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But should they detemiae that there was some goal, some 
! 
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do1irablo rate of growth from U1c 1tandpoh1t of t.h~ county ft.I 

a political que1tlon. What you are now asking is, is the way 

in which tbay an makh'I the zoning discriminatory .. 
I . 

I 

Q 'lhat 1a not what I am asking. 

A What are you asking? 

Q You said about other places, that it was your belief 

there was an intent or motive to limit incoming people to high 

incomes. I am asking you, we have established that if they 

have a limited grwth policy, it will have or baa had, in your 

opinion, the effect of limiting construction to high value, 

let us say, homes. I am asking you if you have any facts to 

lshow that then is an intention, not to have a limited growth 

policy, but to intentiona.lly include all but the rich -- in• 

tention, motive, 1.ncidental effect, no. I am asking you for 
i 
1r:notive or intention. 

THE COURT1 I think he has already answered the 

question. He said he would have to go through e8ch indirldual 

iuember of the Board and try to analyze the individual intent 

and I don't baow how you can come up with a composite of all 

eight. 

THE WITNESS1 Except to say that if vour intEm.t were 

' to limit the growth, to discrwnate. that this would be the 
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way to do it. If that is what you wanted to do, this would be 

re .. ,. ~G do it. If what you wanted to do was to limit 

growth, then you have a different set of questions. 

But the use of this tool to limit the growth of the 

Gounty is to say that you cannot limit the availability of 

p.ow.1ng in the 70-80 thousand dollar category because you 

already have land zcmed for one ac.re and more, and so since 

you cannot ealude these peoole whO can afford that price 

housing, what you will do is exclude anybody who has to buy 

~ a smaller lot size. Whether you are intending to cycle 

,them out just because you don't want them or because they are 
' ' 

1tbe only people you can exclude, I think we could, you would 

have to go through the kind of analyses as to what are they 
I 

!trying to do, but it sure looks it • 

. BY MR. SYMANSKI: 
I 

Q You. have, in other words, evidence of the effect of 

'their policy, but you have no evidence of their intention; 1s 
I 
I 

that correct2 

A No, I didn't say t.'1.at. 

Q Secondly, you bad another alternative and that is 

.in effect that they were stupid in their policies? 
! 

A I haven't used that word. 

Q You think they do not understand? 
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A The qat.ea 1a a very complicated system. 'nle 

manqa1a1nt of the urltan development proc.e•• ia a vary c.~11c:.ated 

syatem. It is eftn more complicated by the fact that there irm' t 

one single system manager responsible for managing it.. What 

Fairfax County does ie. only part of the story. What is done 

in the re.st of the Metropolitan area, even within the State of 

Virginia, what tb.e State Water Control Board does, wlv.lt the 

Hipay Department does. the way the taxes are collected and 

distributed back frcm Richmond. So it is not an easy thing to 

do and I haven't said that the Board of Supervisors are stupid. 

I wouldn't aay that. They a.re not. 

Q 1.'hey do not understand? 

A I am saying the process of managing the ur~ 

development system is a very complicated process and the attempt 

to restrain growth by refusing rezoning I can only conclude 

i.s either that they do not understand that that is going to 

keep evarybody but the very rich out or that that is their 

intent to do it. 

Now. 1 think that it should be i>retty obvious that 

if you only, if you don't rezone, that that is going to b.appe~, 

doesn't require any super sophistication of level, any level 

of super sophistication. 

Q Let me give you a hypothetical: 
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Lat.1 a uw few tba aaaaent that nine men and women 

~a the1r lM\k of wi•dGUl or wh&te'Y8r th.lnk that t.he publ "i.c, 

fac111tie1 ill tbe County, in 4.rea• already developed, are not 

up to what. they lhould be; they th.ink the growth has been too 

1rapid ill the pa.at and that they want facilities to he there 

•n growth °"un 1• the future. Now, let's say that they 

~ant to control grwth so that, hopefully, public facilities 

,will keep up with that growth. 

Now, doean'c the fact that this policy, as an inci

, dental or eontrol growth policy cou.ld be for these reasons,. 

1 

and it baa the incidntal ef fec.t in your opinion of driving 

,·up prices, 'but i• t:bat not a third alternative to the intent.ion-

1 ally, munber one, theJ 1Dt.eationally mean to limit people 

, coming into the CGU11ty to the very rich; two, they do not 
,1 
I 
I 
, underetaad what ia going on. 

Im't then a third alternative with no evil motives? 

A You have a complicated queation but if I understand 

you correctly, you are saying that their intending using this 

zOlling as a device without what you call evil motive~ 1 haven't 

used tbat as a judpeat. Withou.t attempting to itlflueuee the 

cbarac.ter and extant of the growth. In other words, I am not 

USil\i judgmeut aa to whether it 1• good or bad, but as to what 

the coueque=e ia. If I understand your question, then l can 



109 

only eoaclucle that after looking after the Pohick, looking 

at the •P• which is pretty obvioua to s~e just by the street 

conf iguratioa, l~t alone the population, that the normal 

growth of the Washington Metropolitan area, Fairfax County, 

the patterns. the structure, the normal growth, is into Pohick. 

'l'he general pattern in the Master Plan has been for 

the Pohick. 

1'he way in which the roads are indicating that, · the 

pattern, although because the sewer sheds run north-south, 

and you provide highways this way, which is a problem of 

. coordination which I am not sure how you are going to solve, 

but that is what happens in terms of some of the difficulty of 

managing it, but what the County can directly manage, because 

t;hey don't direetly manage that, from what the County can 

directly manage and tbe way the road network is going, the 

normal growth is into the Pohic.k Watershed. 

Now, the constraining variables on growth can be 

sewered, can be watered, can be roads, can be an.y one of a 

number of things. 'lhe idea of the urban development informa

tion system which they are now using has to provide adequate 

facilities. I can see that system and consult in getting 

implementation. So I have some familiarity with the tools 

with which the County has had to work. 'lbe whole idea is to 
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get a balanc.e of facilities. 

Now• I know that the prosramming bu beeµ for ba.lanr}~ 

of faeilitle• in that area. 'DU\t I heard, thltt it catl &econ1no

date, and I know there are problems of the roads. But to talk 

about the zoning as a tool to thrOW' the system out of whack, 

. to stop the growth which has the effect of stopping the growth, . 

I can only conclude that the intent would be to slow the growth 

of that. of all but the super affluent because the other efforts 

that have been madt?, I just don't see it. 

Q Where did you.get stop growth from? We were using 

controlled growth before. 

A I am not sure that I used the word "stop. tt 

Q Well, you did. 

In your figures you talked about 20 acres or larger 

lots. You talked abot1t sampling. Would you explain hO# these 

fit into YO'.J.r figures? 

A Well, in order to make the computations, you need to 

identify the parcels and you want to count up what the total 

acreage is and rather than take all the parcels, which is a 

difficult enumeration job, we just took all the parcels 20 

{!Cres or more so that the figures could have some variation 

in smaller parcels, but the amount of acreage available for 

development is not likely to be that much because the major 
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I 
~reels will account for most of the others. 

Q Does that include, for iutance, !:arms. or whatever 

: ,that may be ttone.d RE ... l or larger estnt<1s or wl'ul.t4i!Vtn;, that tlw 

l.ners have no intention of rezoning? 

i 
A I 

I 

I I 
I 

; I 
Q 

A 

If you_have a five-acre farm -

It wouldn't be in there? 

Ten-acre wouldn' t be in there. It might be zoned 

[RE•l. It might be ~oned anything. It just wouldn't be in the 
I 

. [figures. 

Q If you had a thousand pieces of R-12-5 ground owned 
. i 
' iby indi vi.dual owners, 1 t wouldn't be in there 1 

! . 

, [ A If you had a thousand pieces of R-12-51 

I 
i 

Q Individually cwned? 

A Vacant? It wouldn't be in ita · But if you had a 

thousand pieces of R•l2·5 

Q Together. 

A I would likA to find them. It is just not 

Q Well, do your figures have any relation to the activity 

·'associated with the land? In other words, somebody wants a 

rezoning or is it just the land itself and the zoning category 

on it? 

I'm sorry --

A Say that again. 
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Q Your figures, do they have any relation to the 

~osire of anybody to dnelop, or the activity, zoning activity·. 
i 
fzoning appli®tion7 It is just the total land.itself? 

A It is the land in the existing. zoning. 

Q It could be that a lot of that land -- we don• t 
I Faw -- is owned by people who have no intention or desire 
I 
I 
to rezone it, is that correct? 

A n.&t is quite possible. 

I 

I 
I would add, though, that the typical practice in 

I 

rairfax County, because of the way that the taxes are levied, 
j it rezoaizlg is not ordinarily sought until a u ... , the time 

of approaching for development, so that the landowners who 

lon't see their land ready for development would prefer to 

keep it zoned in a lower density so they pay lower taxes. 

~ a mattar of fact, I have said that the County should do 

s1ome rezoning on its own initiative and no let people with 

~acant land pay lower taxes if the County wanted that land 
i 
~eve loped. 

Q You talked about, made a reference to the Washington 

8'.rea. What exactly is comparatively the situation with 

f egards to everything you said about effects of high cost of 

~and, rich people and everything else, with regards to 

1 
liontgomery County, Prince George's County, basically? Are we 

I I. 
I : 
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ill Fairfax County in a strange situation or are we n·1ort~ nearly 

like the rest of the Washington al"efl, if you g.et my potnt, or 

my question? 

A the two other major counties that are in comparable 

position of Fairfax County relative to the pattern of develop

ment would, of course, be Montgomery and Prince George's County. 

'nley are primarily served by Blue Plains Treatment Facility . 

which is a limitation that part of Fairfax County is facing 

and they are not running into that. They are not having the. 

same options, but they are not -- their availability of land 

for sewer is not the same as Fairfax County's Poh!ck situation. 

But I don't have any information that would lead me to conclude 

that. Say, MontgQ:nery County which would be the closest counter

part, is by its zoning attempting to limit its grovth. 
I 

Q Are prices lower over there, comparatively? 

A No, but if the inference you are making is Fairfax 

Ciounty is not behaving any differently, say, from Montgomery 

County, 1 am saying we are not comparable cases because, one, 

I have no reaeon to believe that Montgomery County is not re

sponding in rezoning but it gets to be a moot point because 

they don't have that sewer availability ready. 

Q If somebody wanted to move to the Washington area --

A ·Yes. 
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Q -· could they get a low income place over there, a 

moderate income 1 Is there any diffarence ·1 

A If someone want to move into the Washington Metropolitan 

a~a and wants to own a house, particularly if he wants to own 

a detached dwelling, he has to go beyond Prince George's, 

Montgomery, Fairfax County if it is a modest price. The only 

sewer availability of substantial size that would permit any 

modest development as a constraining variable is the Pohick. 

Q But given these three areas, Fairfax, Montgomery and 

Prince George's, the prices with regard to moving to that area 

and owning a house are equally high or comparatively high? 

A I could answer you that they are all high prices 

but I wouldn't draw any inference from that with regard to the 

rest. 

Q I am just asking you a question., 

A Well, the implication --

Q I em asking you if the prices -· 

A 'lb.ey are all high-priced; they are all high·priced. 

Q Thank you. 

I asked you this before in another ease: In the 

Washington area, aren•t the incomes higher comparatively than 

in any other areas of the same size and, to continue with the 

question, wouldn't in fact the prices, although I think you 
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contelld they may aot be as high as they are, wouldn • t they be 

h1.gher '1\aft a 0011.,..a:rable area without the ~OOlfl& thli t we are 

talking about, the zoning declsi.t:m that w~ arCJI talldng e.bout1 

A 'l'he Waahingt.on. Metropolitan area is a relatively 

high income, high•pric.ed house area but even with its incomes 

the price of housing has been moving fantastically high and 

the rate of increase of price of housing has taken sharp up

turns even slnce the last time you asked that question. 

THE COURT: While we are on that subject, if I may 

interrupt for a moment, in the last two years what, pereentage

wise, bas the price of housing in Fairfax County gone up? 

Assume you bought a house in Jatmary of '71. What was it 

worth a year later and what was it worth a year later than 

that? 

THE WITNESS: I have some figures. I didn't bring 

them~ I hate to quote figures --

THE COURTS If you don't know the answer, just don•t 

answer. l'bat is the aimplest thing. 

THE WITNESS: Rather than percentages, can I check 

percentages and give you samples of subdivisions that are 

monitored with cbange•? 

THE COURT: If you can answer the question, sir, go 

,ahead. If you cannot, disregard it. 
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THI WITlfESS1 I can tell you that it is not unusual . 

to have. had in.ere•••• of ten perGent in the eourse of tt year .. 

There were a~ of the samples that we hn.:d taken, thnt had 

dealt with increases that were not only two-three thousand 

· dollars but were running to five thousand dollars 5.n one ease 

as an increase in less than a period of time, even where 

developers are not providing the increases and they have had 

some rises in cost, the resales have moved very high~ Th.ere 

:J.s one development which was an attempt to get in at the below

thirty mark in the condominit.UnS.. 'lbe developer sold each unit 

as they came out over the weekend at 28•5 for single-bedroom, 

one-bath unit. 'D"ley bad raised the prices by the time they 

were through to the low 30's. They did not get it exploited 

by any means; the resales were running higher. Within four 

months they were in the mid 30's and now they are available 

at close to 40. 

THE COORT: '1\vo-bedroom, one-bath? 

THE WITNESS: Three-bedroom, one-bath condominium 

that came on right --

THE COURT: Flat unit? 

THE WITNESS: 'nl.ese happened to have piggyback units 

s,o there are some flat units and side-by· side units. But the . ' 

market is so tight that this developer who first put his houses 
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on the market deeided to go at, beg1nning at the under-30 market, 

houses have moved by ftlOre than $10,000 from what he o.f fered 

them :tn prlo.e to. 

THE COURT: What time period are we talking about? 

THE WITNESS: Less than a year. 

nm COURT: FrQm the time they were offered, at 

less than 30? 

THE WITNESS: Until now, in less than a year, the 

man who bought that house at 28-5 can resell it and get a 

prof it of in excess of 30 percent. 'Ihat was going at what you 

might call the moderate income type price. Housing th.at has 

gone out at the 40 and so's have moved to where $10,000 profit 

in the last year is, if you bought a house last year and it 

went up only $10,000, you didn't make out especially well. 

BY MR. SYMANSKI: 

Q ls that situation unique to Fairfax County or is it 

true of the Metropolitan area? 

A Th.e whole Metropolitan area is facing that situation .. 

Q Now, another hypothetical. If we rezoned the r.est 

of the COlmty to R-12-5 and R•l7, that would in effect -- let 

me ask you .... would it have the effect of lowering the price.s 

· substantially? 

A The whole process of managing the urban development~ 
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in order not to have a destnictive imbalance situation, is 

[>Mdicated Oft making a' plan that has things ift balance And 

k~epe it in balance. Any attempt to use just one tool, whnth.cr· 

1~ be the zoning or the sewer or the tax, in order .to accomplish 

some objective, is going to entail fantastic other costs so 

that no, if you rezoned all the land in Fairfax County to 

R•l2-5 and to R•l7, you would not have any sort of a panacea, 

but the plan that you have calls for a zoning density that can 

be accormnodated by the public facilities which have been pro~ 

gramned and the failure to fulf 111 on that plan is going to 

make even worse the situation you have. 

Q Would you answer my question? I asked you if the 

rest of the County vas zoned R-12·5 and R-17 would a lower 

cost 

THE COURT: Just yes or no; then you can go further 

on exploration. 

THE W'ITNESSa Would it lower? 

THE COURT: 'lbe cost of housing. 

THE WITNESS: Yes. Okay. 

BY MR. SYMANSKI: 

Q It is restrictive. 'nlerafore prices arc going up? 

A If you rezone all of the vacant land in Fairfax 

O.ounty 12·5 and 17; you would have the effect t'>f lcwerlng 
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housing prie.es, yes, you would. 

THE COURT: I take it your answer would bt~ t.he el.ll!lfl 

i.f you adopted something li.ke the Houston plan where there is 

none, no zoning at allZ 

THE WITNESS: I think you probably wind up better 

if you had no zoning. At least in retrospect of the way the _..,. 

THE COURT: I am just referring to cost. I am not 

talking about philosophy. 

THE WITNESS: Certainly in terms of cost, no contest. 

BY MR., SYMANSKI: 

Q So, in effect there is some middle ground between 

what you consider too restrictive and possibly what you con

sider to be not restrictive enough. There is some middle 

ground which you feel should be reached as far as the zoning 

process? 

A I don't know h<:M to answer that question becaus(-.: 

you are asking me a value judgment as to what the zoning ought 

~o be and 1 can only forecast for you the consequences as to 

what happans if you do do different things but not what you 

should have for the County. 

Q I got the impression that what we have now you. don 1 
t 

agree with, with regard to zoning? 

A All I have said is that the way that you 11ow have 
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got your aonLng, only the very rich can afford to buy. 

Q I am sOt"t'y'. I g·ot the impression that you don't 

agree with it. 

A Tb.at I didn't ~gre~ with what7 
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Q With the process of zoning in the County, a controlled 

growth process. 

A Oh, I not only agree that the County ought to manage 

its urban. development process, I was the man that put the 

original proposal into HUD first through the University and 

theµ when they asked to have it as a demonstration, came. over 

to Fairfax County and said, look, here is this tool; you ought 

to manage your growth and you ought to put your facilities in 

balance. Anc:l I have talked with HUD and they are interested ~

won't you submit a proposal? They said, you know what we have 

to do. 

Yes, I think they ought to manage it, no contestc 

I think they ought to manage it. However; under ,certain criteria, 

that criteria are those that I have described that have to do 

with a balance of the system so that you don't get it out of 

whack because when yw get out of whack you get all kinds of 

problems. 

Q The timing is then, I assume, within the term, 

controlled growth? Thet:e is a timing built into that, is there 
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not? 

A You say, c.oatrolled growth• and I am not exactly 

sure what you mean by controlled growth. If you mean --

Q How about this: 'lbe legislative body is going to 

determine to some elttent at what rate we grow and where we 

grow as opposed to the developer determining what he wants 

to bt?-ild. 

A I am not aware of any le$tislative mandate.that gives 

ioeal governmentA!l authority the right to legislate the rate 

Of growthe 

Q I didn't know you were a legal expert. I thought 

you were up here as an economist in the Metropolitan area. 

I am asking you whether controlled growth -- I 

thought you said you agreed with controlled growth? 

A Let me finish first. 'lba.t is only part of the 

statement. 

I am aware that the local government has authority 

to regulate land use; that local government has an authority 

and responsibility to provide certain publie facilities and if 

you want to go through some qualif ic.ations on expertise of the 

multidiscipline, I would be glad to go through these, which 

would include some of the legal aspects of the institutional 

environment and we can do that if you desire. 



122 

Q That 1- what we are here to decide, what they can do, 

t believe. 

A I am not presupposing to conclude what tht1y c~n do, 

which is why I said that I was not aware of the County's 

mandate as authority to limit growth by a decree although· I 

am aware that the Comity does have some tools which may have 

that effect, and that the use of these tools which may have 

that effect may be perfectly appropriate and the questions that 

you have been asking me have been with regard to the use of 

the tools that would have that effect. 

Now, the reason for that effect of controlling the 

growth has been what has been bandied about in tenns of quality 

Of life, has been talked about in terms of taxes, has been 

talked about in terms of a variety of other dimensions ranging: 

from street congestiOD to school, to public facilities, to 

a whole host of other considerations.in which controlling 

growth has been dealt with as a vector in achieving these 

other goals. Nowhere have I said what these goals ought to 

be and that is not what I am dealing with. But given th.at the 

Couuty determines whatever its goal is to be, whatever its 

qualities of dimensions of life it wants to be• it has certain 

tools which·it uses and the whole point of what you call 

~'controlling grcwth11 is to have these tools utilized in such 
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a manner, in 8UCb. a way, in which the goals of 'hontrolled 

gl!'owth" &Te being achieved and the provieion of 1NUl&glng the 

urban development process is one in which it has the 1.ncident.81 

effect of controlling growth which is fine, nothing wrong with 

having that limitation, because you. only have so much sewer 

capacity; you only have so much capacity of a variety of 

facilities; and you are charged with a delicate system of 

keeping them in balance, and the typical process is that the 

people come there first and the schools follow or they get 

service with schools as follONs; that it isn't the constraining 

variable.. 

nae sewer is a constraining type of variable but the 

County acts to go into balance and what we were talking about 

is, how does that Comity manage the growth in balance? It 

has the effect of controlling it. What I have been saying is 

that I am a very strong, if you wish, advocate of managing the 

urban development process. I have a whole slew of articles 

th.at have developed this idea. I have said that this is the 

thing to do, and the basic tendency underlying that process 

is that the development process is in balance at whatever level 

it comes out; that level may be a relatively slow rate of 

g~owth; it may be a relatively high rate of growth; but when 

you start to use tools that make the prQCess disruptive, 
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:failure to rezone, or intending to use taxes, or intending to 

use a sewer allocation for a variety of purposes which would 

destroy the plans, you are headed for some. kind of u problem, 

and what I really sugge~ted is that the problem that you are 

getting, by not pro,vid!ug t~_ ~-12-5-R-17, is resulting in 

only the very rich being able to move in based upon the kind 

aif housing you have provided. 

Q You did say, did you nott that this total municipal 

management process, or whatever terms you used, was a. very 

delicate one and a very tough one? 

A It is a tough problem, no contest. 

MR. SYMANSKI: No further questions. 

MR. HAZEL: I have no further questions .. 

I would ask that the witness be excused. 

(Witness excused.) 

THE COURT: Let us recess for lunch until 2:15e 

(Whereupon, the luncheon recess was taken. ) 
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6fllRNOON SESSlQN 

nm COURT: You may proceed. 

MR. HAZEL: Mr. Downs, pleasa. 

McKENZIE DGlNS, 
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was called as a witness and, having been previously duly sworn, 

w•s~.examined and testified upon his oath as fol.lows: 

DIRECT EXAMINATION 

DY HR. HAZEL: 

Q Would you state your name, please? 

A McKenzie Downs. 

Q Your occupation or profession? 

A Real estate broker and appraiser, sir. 

Q Have you qualified in this Court on a number of 

.occasions? 

A Yes, sir; I have. 

MR. HAZEL: I would submit Mr. Downs unless there 

is cross examination as to his qualif icatioris. 

MB.. SYMANSKI: So stipulate. 

BY Mi. HAZEL: 

Q Mr. Downs, are you familiar with the properties that 

are the subject of today's case, of Williams and Van Metre, 

parcels totaling approximate 418 acres in the Pohick Watershed? 

, I 



A Yea. sir. 

At your request. I have made an invaatigatiou of 

t;hose properties and I would say I am familiar with them 

specifically and in the entire general area. 
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Q At my request, did you reach an opinion as to the 

value of those properties with their present RE-1 zoning? 

A Yes, sir. 

Q In anticipation, or in the same time frame, did you 

reach an appraisal with R-17 zonill.$1 

A Yes. sir. 

Q Mr. Downs, would you briefly describe those two 

properties as you saw them in approaching an appraisal? 

A Yes, sir. 

Your Honor. the two properties involved consist of 

one 279.51-acre tract. and one D8.4197-acre tract giving us 

a total of 417.93 acres, 

It is, as has been pointed out to you, in the M:i.ddle 

Run, in the Lower Potomac area, served by the treatment plant. 

Public sewer is not available. 

My investigation indicated that the County ha$ 

acquired land for the expansion of the Lower Potomac Plant 

and expansion is undexway which would increase the capacity 

of that plant and which would enable the entire area, of 
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course. to be served. 

this particular area, or the subject proper~y, is 

roll1Qg land, for the mol!lt part. wooded; the old Macomber 

property is substantially cleared but I would say overall, 

except for the high line right-of-way, it is basically a 

wooded area. . It is rolling land which I would say, under 

an RE•l plan, if it is to be considered in that manner, would 

lend itself to alternate density where you would be obtaining 

half-acre lots as opposed to a standard RE-1 plan •. 

THE COURT: Cluster? 

TQE WITNESS: Yes, sir; ADP alternate density or 

cluster. 

BY MR. HAZEL: 

Q Why do you say that, Mr. Downs? 

A I would say that because of the topography, the 

amount of poor soil which exists on the property, and the 

fact that publi~ sewer has been brought up to the edge of 

the property and it is reasonable to assume that it could, 

within the certain time frame, obtain public sewer, and it 

would appear somewhat ridiculous to attempt to go with a 

standard RE-1 plan as opposed to alternate density where you 

could obtain the maximum number of units and these units 

would bave basically the same value, in my estimation, as a 
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standard U-1 acre lot. 

So I would say for that reason, it should go to 

anternate density or ~luater plan of development. It lends 

itself to that type. 

Q Did you reach any opinion as to whether or not it 

lfOUld be reasonable to assume development under the RE-1 

zoning? 

A Well, yes, it could be done, but I think it would 

border on being somewhat ridiculous in the view of the change 

of the character of this neighborhood and the fa.ct that on the 

southeast side of it, R-17 zoning bas been granted and that 

land will be developed in that manner. 

'l'b.ere is also, or in the illlmediate area, townhouse 

zoning so that the character of the comrmmity has changed. 

It is no lO'Qger an U-1 neighborhood. It lends itself to 

greater dens~ty. The Master Plan recognizes this. lhere is 

at this point in time a tremendous shortage of buildable lots I . 

in the County so I can't believe that in view of the develop-

ment costs which would exist under an RE-1 plan that a developer 

would attenq>t to go an RE-1 plan as opposed to holding and 

going to an R•l7 or a yield of, say, about 2.2 units to the 

acre. 

Q Now, based on your appraisal of the two properties, 
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what la your value u the property is now zoned of .RE-12 

A there again, I would say that some discount would 

have to be recognized in order to assume that public sewer 

would be made available. Hawver, the increase in value of 

single-family building lots ha$ gone up so within the last 

year to 18 months because of this lot shortage, that I think 

that any appreciation that you would allow because of this 

waiting period would probably be more than offset by the 

increase in value during this same period. 

However, on the basis of the property as it now 

stands, I put a value of about $5,000 per unit, and assuming 

a yield of .92 it would mean an acre valuation of $4,600 per 

acre which would mean a total property value of $1,922,478; 

you might say $1,922,500 or somewhere in that area. 

However, on the R-17 or, say, a yield of 2.2 units 

to the acre, and assuming the same holding period, the same 

carrying costs and so forth, I would feel that the unit value 

is probably slightly less, maybe $4,750 per unit, per raw 

i tinit -- that is, which would indicate an acreage value of 

$10,450 or a total property value under that concept of 

$4,367,368. 

In other words, we are talking about a difference 

in the land value there of $2,444,890 -- say $2,445,000. 

,-,,-1&~11~,.,";u_.·;.~-------------------
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Nowt of c...-e, the development costs under the 

bro concept.a would be different ao we are not talking about a 

total profit here for the oW1ler, but would point out that 

there is a difference in the development costs under the two 

concepts and in th~ absence of any complete engineering study 

it is somewhat d.ifficult to ascertain just what any pi;ofit 

would be. But I would say that under the RE-1 concept, it is 

not too attractive to a purchaser where under the RE-17 or the 

2.2 units per acre, it makes it extremely feasible and certainly 

is reasonable. I can't believe that a purchaser in the market 

place at the praaent time would develop it under an RE-1 con

cept. I think be would go to the greater density and the 

market does rely on Master Plans and on actions which have 

occurred in the past and on the change in the character of 

the neighborhood. They are not just isolated cases but many 

many cues in the past where prudent purchasers in the market 

place relied very strongly upon changes whiCh take place, upon 

sewer availability, upon Master Plans, and general plmming 

for an entire area. 

Q Mr. Dawns, are you aware that the Van Metre case 

J;"ecently changed baa.de at a price in excess of your RE-1 only 

value? 

A Yea, sir; I am. 
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In re.,_.. to that, I would say that the market 

still ..... to ~opt.u potential which property enjoy• and 

I would u.y that in this case the purchaser, al though the 

contract was dated several years ago. certainly according 

to the information which he relayed to me, relied upon a 

zoning Change but purchased it even though the zoning change 

was not granted because of the increased value of building 

sites in the Fairfax County area, because of the lot shortage. 

l1IE COURTs May I interrupt? Was this change of 

land from t11e· equitable to the legal owner? 

MR. HAZEL: Yea, sir. He settled on the contract. 

He didn't default under the contract. 

BY MR. HAZELr 

Q How tmlCh did he pay? 

A He paid $1,641,900 for the property. It worked out 

to about, aa I recall, around $5,800 an acre. I don't see my 

notes on it. 'lhis closing took place on the 26th of June, 

'73 and involved 282.51 acres less and except three acres, 

giving a total of 279.5. 

Q Mr. Downs, you have referred several times to the 

precipitous increase in lot values in the last year-18 months? 

A Yea, sir. 

Q Have you documented this in any way? 
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A Well, pe, l have. 

ot COtU:se, it ie apparent in any segment of the 

markettthat you exaatne. For instance, even with res~ct to 

imprOY'ed properties, and I think an examinatiOJl of the market 

would not indicate that building costs have gone up so fan-. 

tastically; it is the value of the lot increase. 

Q Why baa the value of the lot increased, in your 

opinion, gone up as you say fantastically? 

A Definitely because of the lot shortage. I would 

cite a case in point on this. J.D Marcil of this year, 1973, 

Ryan Homes conveyed to Tellie a lot in Ca.rdinal Estates. 

'Ibis was under R-12-S zoning. 'lhe conveyance took place 

at $37,600. · 

Less tban a month later, on the 23rd of April of 

1973, this purchaser who Mr. Tellie, conveyed to Brown the 

same property at $46,999, which is a $9,390 increase or about 

25 percento 

THE COURT1 When you say "lot .. you mean improved 

lot? 

THE WITNESS1 This was an improved lot. It is not, 

Your Honor, the increase in cost of the building. It is 

basically the increase in the value of th.e building lot itself o 

I cited a home sale to indicate the shortage of 
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haaea and demand on the market. 

THE COUB.T1 Row can you.say it is au increaae in 

lot value rather than both combined? 

'DIE WI'J:NESS: Because there has not been that in

crease in building coats. If you would examine 'l'h.e Marshall 

Valuation Service or any developer in the area will tell you 

that his increased building cost has not gone up thatlllUch, 

probably has gone up as much as ten percent or in th.at area, 

but not 25 percent GVerall on building and improvements. 

llY MR. HAZEL: 

Q Is that a routine type of increase that you have 

just giveu us characteristic of others? 

A I would say examination over the y.ears would indi• 

eate that. 

Q Routiae as in the last yearZ 

A Oh, ye•, very much so. 

Here is another one. I don't mean to take the 

Court's time on this, but in May of '72 Ryan Hemes conveyed 

to Sisson Properties an improved property at a coat of 

$38,400. 'l'hat was in May of '72. 

In May of 1973, Sisson, without any addition to 

that property at all, conveyed to Walters the same property 

at $54,950 which is a $16,550 increase or 43 percent • 

..• .. ,,.~~· l··· 
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All eXMllnat1on of any sale within the last year 

to 18 months would indicate that you are getiiag value in

creases during a year's period of 25 or more percent whereas, 

in prior years, you ODly got this increase of anywhere from, 

say, seven to as much as 12 percent, somewhere in that 

neighborhood. 

THE CWRT: With reference to both of these sales 

that you have mentioned, and with reference to the first time 

they sold, the base price, were those sales forced sales or 

market salea? 

THE WITNESS: they were open market sales by' a 

developer building with no pressures whatsoever. 

'l1IE COURT: !be original seller was the builder? 

THE WITNESS: Yes, sir. 

THE COURT: 'lben it was a resale by the owner? 

THE WITNESS: Without any pressure whatsoever. 

Fu:rthar, if you would ex.amine land sales of mlim-

proved lots, for instance in March of this year, Thomas Carey. 

• Incorporated, sold a group of 70 lots to Normac, Incorporated, 

and these were jua.t raw lots without improvements in place. 

THE COURT: What zoning? 

THE WiiNESS: R•l2-5. 
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BY MR. HAZILa 

Q Mr. nc.ms, I point to • location on Exhibit 18. 

Are these the lots that you a.re speaking of that carey sold? 

A Right at the end of your pointer. 

Q Rlght he~ 'l 

A 'lb.ere were lots, actually 234 through 303 in 

Section 'l'hree. 

Q Right in that location? 

A Yea. 

THE COURT: How far is tliat from the subject property? 

MR. HAZEL: About 1,800 feet, Your Honor -- 1,500 

to 1,800 feet. 

nm COURT: You can see the map. I can• t. 

MR. HAZEL: It is approximately 5,000 feet to a 

square across here. 

THE C<lJRT: What were the prices on those? 

THE WITNESS: They sold, the 70 lots sold, at a 

total consideration of $665,000 which was $9,500 per -:aw lot. 

Now, sane engineering, all of the engineering work 

. had been completed and these were raw paper lots, ready for 

developnent. Sane money bad been spent on bringing in 

utilities to that point and grading but carey estimated that 

his actual raw lot cost excluding any development cost to 



that point was apprOJd.mately $8,000 per lot. 

BY MR. HAZEL: 

Q Ratt lot $ale price? 

A that's right. In a year and a half to two years 
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ago, the top pr~ce for a building lot in this same category 

would have been, say, $4,500 to a maximum of $5,000. It 

is just fantastic. I don't think it is going to stop unless 

a greater nmnber of lots are made available. 

'l'he demand is here in the market place for housing. 

about the application zoning here. R-12-5? 

A Well, I would say that it probably would· have an 

even higher value if we assumed that~ I assumed a yield of 

about 2.2 which is R•l7 and since R-17 exists inmediately 

adjacent to this, this was reasonable and logical and an 

app~iaer does eonsider a change .in neighborhood and a 

reasonable utili•tion of the land. 

In other words, I feel that definitely the land-

oWD.er is being deprived of a reasonable and probable utilization 
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of this land, if he dees not get the zoning. 

Q lie will make more money with R-17 and R·l2·5 than 

with RE-11 

A I won't say that he will make a substantial amount 

more money, no. It would depend on the development costs. 

I am not evading the question. I think it would be extremely 

difficult to know how much more, if any, he would make unless 

you had a complete development study in: both categories, 

which I do not have. 

Q Isn't it usual that the higher the density the 

more prof it? · 

A I would say that is a reasonable assumption, yes. 

Q You did say, did you not, that although you didn't 

agree with it, it could be developed at RE•l? 

A It is possible. I would say that you would have 

to really sharpen your pencil and take a .. re.al hard look at 

this to see whether or not it would be feasible. If the 

shortage of lots contimies, I think unquestionably in a 

period of time it would be economieally feasible to do it 

because the values have gone up so high. 

Q Is there any trouble in the County or are developers 

of RE•l land having any trouble selling the land? 

A lwould say that in the market place at the present 
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ttme any buildb:ag site is salable, almost any building site. 

Q than Northern 

Virginia -- the Metropolitan Washington area, for example -

with regards to everything you said, fantastic price increases 

and so forth? 

A Well, yes, ~ am. I ·do work, as you well know, in 

not only the County of Fairfax but Alexandria; Arlington, 

Prince William, Loudoun, Fauquier, and there is a sloughing 

1off of this. Builders, because they are unable to get lots 

here are pushing out further and even in Fairfax County, 

in areas, say up in the River Bend area, for instance, where 

RE-2 zoning exists, builders are going in there and developing 

the RE•2 land which has lain idle for years, perhaps because 

they can do it under a standard RE•2 plan and where soil 

conditions, of course, allow this, and the values have jumped 

from, say, two or three thousand an acre up to $6,000 an acre. 

Q How about Maryland? 

A I do little · or no work in Maryland. I venture to 

say that you get the slough-off over there; the shortage of 

lots just pushes the values further out. 

Q You talked about the character of the neighborhood. 

All these exhibit seem to cut off the character of the 

neighborhood in this direction. Regardless, we have development 
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in here. 

THE COURT: You say "this direction." Plea.fJe, for 

the record, which direction is that 1 

MR. SYMANSKI: West, southwest, and northwest, what 

is the character o~ the neighborhood when we look to the 

southwest, the west, to the northwest? 

THE WITNESS& To the southwest and northwest of the 

property~ it is of a much lower density. The development 

has reached the subject property and is actually pushing in 

.already into the Middle Run Shed. 

If you go actually west of Route 123, for instance, 

where there i.s no public sewer available and n~envisioned 

within the reasonably foreseeable future, the development is 

a five-acre lot. That is not shown on here but Ringle, for 

instance, is buying land in there, 279 at $2,500 or more per 

acre, even with high lines to it, and subdividing it and 

developing .it and getting $25,000 to $30,000 per five-acre 

home site. Two years ago he was paying less than $1,500 an 

acre and only getting $1,500. 

BY MR. SYMANSKI: 

Q With regard to zoning character, what is the character 

of the neighborhood to the west and southwest of the subject 

property? Is it different, higher density, the same density? 

i 
I 

I 

,, 

' I 
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A No, I w~ld say it is basically of the $8Dle density 

as the exiati~ zoning on the subject6 Of course, you have 

a large holding · in the District of Columbia which comes in 

here. and of course you have very substantial Government 

. holdings down in this general area. 

THE COORT: Government holding is over there to the 

left? 

THE WITNESS: I am speaking of the Lorton 

Reformatory, You:J: Honor. 

TBE COURT: I am disoriented now. Isn't that down 

south? 

nm WITNESS: Yes, southwest. He mentioned south· · 

west, Your Honor, 

BY MR. SYMANSKI: 

Q Mr. Downs, isn't it fair to say that over in this 

area to the west, the character of the neighborhood is 

actually RE-1 or larger? 

A .As I pointed out, anything west of RE-1, the main 

development which is taking place is outside of Fairfax 

County subdivision .control on f ive•acre lots. There is some 

development, of course, on one-acre lots, but I would say 

that it is larger, yes. 

Q What is the character of the neighborhood if we 
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talk about the Heighborhood 12, Pohick Restudy? 

A What area are we talking about now, Mr. Symanski? 

Q Neighborhood 12. 

THE CQURT: Is that the subject property? 

MR. SYMANSKI: Yes, Your Honor. 

THE COURT: The subject property ls part of it? 

~. SYMANSKI: Yes, Your Honor. Neighborhood 12. 

'nlE WITNESS: 'lllat is shown for 1.6, I think it is. 

BY MR. SYMANSKI: 

Q In this area, the relationship to that map, do you 

know what the ..... 

A I would say basically at the present time this is 

open land wllich is basically undeveloped and on which no 

intenae utilization has been ma.dee 1hese two tracts are two 

of the larger remaia.i'Dg tracts in that area except the Levitt 

holding which is south of there or southeast, really. 

Q You made a statement that the character of the 

neighborhood of the subject property is what, developing or 

developed? 

A I would. say it is rapidly developing to the east 

of the subject property in the form of townhouses and rather 

intense single-family residential. I would say that in the 

other areas it is being held waiting public $ewer and in all 
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probability recognition of potential for rezoning to a higher 

density. 

Q If this is rezoned to R•l2·5, which. the applicants 

applied for, that is going to make the character of this 

neighborhood just ~hat you said the character of this neighbor•· 

hood is now, isn*t that c9rrect7 

A I would not say that that is correct be~se I thim 

you are talkillg about ·-

MR. HAZEL: I would like to interpose an objection 

here. 

Mr. Symanski, County Attorney, is apparently trying 

to impeach his own Master Plan or confuse the witness. '1be 

County plan is exactly what we are working with as far as 

where these density areas break. If he is asking Yir. Downs 

to go into thiQgs in jurisdictions beyond the plan, that is 

a different thiq but I don't quite understand the thrust of 

his question. 

MR. SYMANSKI: I don•t t.m.derstand the thrust of your 

objection. 

THE CQ.JR.Ta Don't address your cODl'Dents to counsel, 

sir. 

MR. SYMANSKI: I am just trying to show his eonments 

were -- he is approaching this property from the point of view 
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of what the charac.ter of the neighborhood is. Aa I said in 

my opening statement, I think the differenc.e betwae11 a com .. 

prehenaive plan and the plan is that one implements the other 

when certain factors come into effect. I am just trying to 

point out that if ~ character of this property, because of 

this development is "developable property" then the same . 

thing, we have a leapfrog effect acroaa here; we can say 

the same thing about this the day after this is zoned. 'llla.t 

is all I am trying to say. 

THE COURT& Isn • t that really argument,., sir, rather 

than evidence? 

MR. SYMANSKI: Not if he would testify that this 

was zoned, that he would then testify --

THE COURT: I think that is rather evident, sir. 

If you end up with R-12-5 there, tha.t may have some effect 

on the land next to it. 

Also, y,bu mentioned Neighborhood 12. 'nlen you --

I don't know that the witness was referring to Neighborhood 12. 

He just said, in the neighborhood. 

I took that to be in the general sense rather than 

what the County bas picked as a numbered area. You might 

ask if be meant Neigbborhood 12 or meant the general area, 

just to e.larify the point. 

. ' 
I 
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. . 
was not refen-1ng spectfieally to t.be Restudy and No. 12. . I 

mean the general area and specifically the area which is adja· 

cent to the subject property on the east and the development 

which has taken place to the north and to the northeast of 

the subject. 

I would say that whe.re a few years ago that was 

strictly low denaity and open areas without any intense 

utilization, with the advent of public sewer a tremendous 

developaent bas taken place and it bas changed the character 

of that neighborhood. 'l'here are shopping centers being de

veloped. There ls a.nhouse development taldg·.place, single

family residential. It is being intensely utilized. I 

would say there has been a change in the character of that 

neighborhood but I am referring again to the general neighbor .. 

hodd, not Neighborhood 12 as the County refers to it or Six 

or whatever it might be. 

BY MR. SYMANSKI: 

Q Moat of the development you refer to is in the 

main branch of the Pohick, is it not? 

A Tbat*s correct. 

MR. SYMANSKI: No further question.a. 
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REDIRECT EXA!fINATI ON 

BY Ml. HAZBL: 

Q Mr. Downe, let•s see if we can't specify this a 

little bit with regard to this aerial photograph. 
' ' 

'lbis is the subject property. You recognize it? 

A Yes, sir. 

Q lhe green is the confines of the Burke Lake park area? 

A 'lbat's correct. 

Q Now, I am pointing to the property illlllediately east 

along Sydenstr1cker Road. 'lbe subject is that area which is 

new developing ta towahouses? 

A That 11 essentially correct, substantially built 

upon. 

Q Is that zoned at a ten-unit density? 

A Yes, air. 

Q ! am pointing at several hundred feet north of the 

subject property, the location of a shopping center under 

construction. 

A That is a new shopping center being developed. 

It is not ready for· occupancy, It is in the building stage, 
: 

. construction. 

Q Building? 

A Yes. 
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Q 1Wenty acrea in size1 

A I do not knc:w the same axact area. I. bclieV<! I 

appraised that property. I believe there is about 20 acres. 

Don't hold me to it. 

Q that is several hundred feet to the north? 

THE COURT: Of the northern corner of the Van Metre, 

for the record? 

MR. HAZEL: Yes, sir, 

BY MR. HAZEL: 

Q Now, Mr. Downs, I point to another location which 

is just off the intersection of Burke Lake Road and Keene 

Mill Road Extended. Is there conmercial development underway 

at that point on .the map? 

A 'lb.ere is, sir. 

Q I am now looking at the aerial photograph and I am 

approximately SOO feet north of the property. 

A From what I can see from here, it appears to be an 

X-type crossroads due north of the property. 

Q Known as Five Forks? 

A At Five Forks, it borders on Keene Mill:Road on the 

north, Your Honor, and Lee Chapel Road on the east, sir. 

Q Commercial development is underway in that vicinity? 

A That's correct. PDH-10 zoning exists in that. 
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Q Is the PDH-10 area the area developing into the rear 

of the CGlllDercial? 

A 'lbat's correct, sir. 

Q Is there a subdlv1$ion of Bent Tree with which you 

are familiar in that Vicinity? 

A Yes, there is. 

Q Is that approximately ready for oc;.cupancy? 

A A portion of it may already be occupied, siJ:". 

Q How many houses are in the Bent Tree area? 

THE COURT: Which one was that again? 

HR. HAZELS This is again just north of Five Forks, 

Your Honor. It is an R-12-5 parcel. I can point it out on 

this map, just north of Five Forks. It is on R-12-5. 

THE WITNESS: 'llte exact number of units I do not 

know. I would venture, several hundred units. 

BY MR. HAZEL: 

Q Townhouses are under qevelopment ne~t to that? 

A Yes, sir. 

Q 'l'hie is the conmercial at this point which is just 

coimnenced1. 

A 1hat's correct, sir. 

Q 'this is the shopping center which is well along in 

development? 



148 

A Yes, sir. 

Q there are townhouses in this location? All of thcee, 

for the record, are within seven or eight hundred feet of 

the north corner of the property, is that correct? 

A That is quite correct, sir. 

Q They are all developing, is that correct? 

A Yes, sir. 

Q These tu..mhouses here are occupied, are they not? 

A Yes, sir; I think they are all sold. 

Q These townhouses, and I am again pointing in the 

Middle Run, the R-10 area, which is immediately adjacent to 

the northeast corner e>f Van Metre 1 

A Yes, sir. You are referring to the townhouse de-

velopment which exists along the southwest side of Sydenstricker 

Road. It lies immediately or directly opposite Kenne Mill 

Heights and I believe portions of that development are ready 

for occupaney if they are not already occupied. 

Q 'lbat was zoned in, C-192, ten units an acre on the 

zoning case, was it not7 

A Yes, sir; it is called Orange Hunt. That is town-

house uni ta. 

Q That is developed as shown on the plat. 

New, refer to Exhibit 17 which shows the actual 
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layout of tlM! lo~i 

A Yea, •lr. It is within approximately 200 feet of 

' the subject property. 

Q Mr. Downs, south of that in the Middle Run, there is 

a large area that appears on Exhibit 18 which showed developed 

lots platted. Now, are those lots actually in place and 

' occupied? 

A I can't say that all of them are. S<Jme, yes. 

THE COURTs What zoning and density is that? 

MR. HAZEL: That is R-17 density, is it, Mr. Downs? 

1'HE WITNESS: that is in R-17 in part, and in part 

R-12-s, Your Honor. 

BY MR. HAZEL: 

Q Mr. Downs, while you were reviewing the area in the 

neighborhood, there was question about the area to the south 

and to the west. Are you familiar with the large white area 

that is northwest of the subject property.and the ownership 

of that large area? I am talking generally about the area 

' between Pohick Road and the Southem Railway along Guinea 

Road. 

A Point out Route 123. 

Q Here is 123, the 1?rown on the west. 
I 

A Well,. in portions of it, I have just completed an 
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appraisal on portiona of that. Homer Hoyt has substantial 

lnteraat in that aro. I can't recalt who alaa dOt.!a. 

~ Do you recall approximately how many acres ot this 

is actually under one ownership? 

A there are several hundreds of acres, I don't knCIW 

how many, but it is an awfully large holding. 

Q Has this been offered on the market, to your knowledge? 

A Not to the best of my knowledge; I don't think it 

is for sale. 

Q There are some holdings in there from the Lynch 

family? 

A Yes, Lynch (Ntls substantial property in there, too. 

The Hoyt interests come all the way out to 123. lbey ~ a 

substantial amount of land, recom:nended for industrial, along 

the railroad. They come on over a substantial way in to 

actually the Pohick Shed and then the Lynch interests, I thinlc, 

take up where ~Y leave off. But I could not give you the 
total area but I would say it is in· the thousands of acres. 

Q Several thousand acres between the two? 

A I would say between the total holding would amount 

to that. It is not for sale. 

Q And those holdings have not been for sale and con-

. sequently are not available for development, is that correct? 
'1 

i I 



A Not at the present time; they certainly are not. 

Whereupon, 

MR. HAZEL: No further questions .. 

(Witness excused.) 

OSCAR S. HENDRICKSON, 
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was called as a witness and; having been previously duly sworn, 

was examined and testified upon his oath as follows: 

DIRECT EXAMINATION 

BY MR. HAZEL: 

Q State your name, sir. 

A Oscar S. Hendrickson. 

Q Your place of employment? 

A Fairfax County. 

Q What is your position with the County, Mr. Hendrickson? 

A I am Chief of the Preliminary Engineering Branch 

in the County Development. 

Q Mr. Hendrickson, in your capacity as Chief of that 

branch, are you responsible for the engineering factors that 

go into the development of lots in the County, such things 

as road layout, construction specifications, drainage, that 

sort of thing? 

A Yes, sir. 

Q Mr. Hendrickson, are you also familiar with the 

. i 
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Pohic.k Watershed generally and the areas that are $hown on 

the tax map here as Exhibit 18? 

A Yes, air. 

Q Are you familiar with the two trac.ts that comprise 

today's case, the Williams-Van Metre tract? 

A Yes, sir. 

Q Mr. Hendrickson, in the event of zoning of those two 

tracts to an urban-like density of R-17, for that matter in 

development in any density, who builds the roads and who pays 

for the roads on the tract itself? 

A '1he developer does. 

Q Does the County invest from any of its funds monies 

in the construction of any of the interior roads on that tract1 

A No, sir. 

Q Now, when you look at State roads, which either front 

the tract or run through the tract, what, under County require

ments, are done by and at the expense of the developer on those 

roads? 

A Normally,. those roads are required to be widened; 

the right-of-way has to be widened. We obtain a right-of-way, 

the additional right-of-way, from the developer. If there are 

hazards on the existing roads which will create greater hazards 

to the traffic that will be generated, we will ask for improvements 

I 
i . ' 
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to correct tboae hazards t.o the degree that it is required to 

create a more safe road. 

Q ls it fair to say that as these tract.a develov, 

difficulties that would be encountered involving the public 

safety on the roads which either bisect or front the tracts, 

would be created at the developer's expense? 

A The corrections will be accomplished at t;he de-

veloper' a expense, yes, sir. 

Q 'lhe right-of-way for the additions, and in fact for 

future improvements, would be provided by the developer? 

A Yes, sir. 

Q I notice on the areas that are platted as having 

developed, numbers of roads, obviously on Exhibit 18. Looking 

at several of those as characteristic, here is a road which I 

believe is Huntsman's Boulevard in place, a four-lane divided 

road. Was ~t paid for with either County or State funds? 

A No, sir; that was not. 

Q In other words, that road was built as part of the 

collection system that the County requires for the development 

of the tract 1 

A Yes, sir. 

THE COURT: Is that considered a collector road? 

THE WITNESS: That is an arterial. 



154 

THE COURT: Arterial 1 

THE WITNESS: Yes, sir. It is a. four-lane divided. 

BY MR. HAZEL: 

Q that is part of the County's Master Plan for roads? 

A Yes, sir. 

Q Mr. Hendrickson, in the development of the tract and 

the roads that are required. are you guided by the Master Plan 

of the area which shows certain layouts? 

A Yes, we are. 

Q 'lbe roads actually built on the tract, impact on 

the tract, are those that are built by and at the expense of 

the devel~per as a rule, is that correct? 

A Yes, sir. 

Q A third series of roads would be those off the 

tract which developers might contribute to that are part of 

the existing system but away from the site entirely, is that 

correct? 

There are such things as off-site contributions? 

A In some instances, yes. 

Q For example, Keene Mill Road ends at this point as 

far as Its four-lane status? I am now pointing to Exhibit 18 

just west of Rolling Road. Is there a developer contribution 

to the extension of that into the further west7 
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A I believe not. 

Q Is that road being extended? 

A It is beiq wide•d and straightened out by the -

ntE COURT: Let him finish the answer, please, sir. 

THE WITNESS: 'lbe State is going in and is going to 
' . \ . 

. widen Keene Mill Road and the right-of-way has been dedicated. 

BY MR. HAZEL: 

Q 'nle right-of-way was dedicated by the developers 

along in this vicinity? 

A Yes, sir. 

Q But you don't know that any funds were actually 

contributed? 

A No, sir; I do not, not that area, no, sir. 

Q How far is that State•financed improvement going to 

extend westward? 

A At this moment, I do not know how far it will extend. 

1 don't know precisely. 

Q Nov, Mr. Hendrickson, are you, through your office, 

now charged with the duty to keep tabs on sewer tap allocations? 

A Yes, sir; we are. 

Q Are yoµ familiar with the Blue Plains Watershed? 

A Yes, sir. 

Q What is the current status of tap coomitments in 

Blue Plai11's.? . 



A 1.bey are totally cC1111Ditted to '76. 

THE COURTi When? 

THE WITNESS; 1976. 

BY MR. HAZEL: 

Q Is that commitment for the Blue Plains ~t l put 
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the pointer across north of the City of Fairfax? Is that 

approximately the area north of the river that is involved in 

Blue Plains? 

A · Yes, sir. 

Q Does the County have any other capacity, any addi· 

tional capacity, to commit in the Blue Plains Shed? 

A 'lbere is some public benefit capacity. 

Q But other than that, there is none in the entire 

Blue Plains Shed other than what has been comnitted1 

A Iha.t'~ rigb.t, yes. 

THE COURTa Is there any cOlllJli.tted to reserve? 

THE WITNESS: Only the public benefit. I forget 

exactly how much it is. 

THE COURT: Is part of that public benefit used in · 

order to get things put in certain places? 

THE WITNESS: It is to take care of schools, govern

ment buildings, if you do have a hardship case, somebody whose 

septic goes bad and the Health Department tells them to.connect 
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to the public sewer, they will have to connect to the public 

sewer. 

THE COURT: It is not dealt out in order to get 

some benefit from someone who wants to develop the property? 

THE WITNESS: No, sir. 

THE COURT: All that is available to developers has 

been given out? 

THE WITNESS: Yes, sir. 'nl.at is both industrial 

and commercial and residential, or all three. 

BY MR. HAZEL: 

Q Mr. Hendrickson, with the exception of two small 

sheds, Dogue and Little Hunting, is there any area in Fairfax 

County that today has sanitary sewer available for the de-

veloper that seeks commitments for residential construction? 

A No, sir. 

Q 'nle first area in which some will become available 

will be in the Pohick, is that correct? 

A Yes. 

Q Now, Mr. Hendrickson, in connection with the 

development of the adjacent property, there is a right-of-way 

for the so-called Northern Virginia Expressway which is shQWD 

and has been apparently reserved, is that correct? 

A Yes, sir. 

r • I 
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Q 1 point to that right-of-way on the larger,.· on the 

}'>Oli.eiea plan.. Ia thi• the right:'!'of ... way that: ls ...... 

nm C(lURTs The b:a:oken blac.k l.lnl.d 

MR. HAZEL: lhe broken black li.ne. 

THE WITNE;SS: Heavy black line. 

BY MR. HAZEL: 

Q That is a major thoroughfare through the Pohick that 

:is on the County'$ Master Plan, is that .correct? 

A Yes, sir; it is. 

Q 'lbe County has been gradually acquiring right-of-
. ! 

way by developing contribution for that purpose, is tha!t 

correct? 

A Yes, sir. 

Q It comes right through the corner, right aloug the 

eastern boundary part of this, does it not? . 

A Yes, sir; it does. 

t< In your office, do you also make plans for connection 

between develo~nts? 

A Yes, sir. 1 . 

Q Have you in fact put a stub street connecti.on
1 

at 

'the approximate point I am showing which is, maybe,. severs.! 

thousand feet from Sydenstricker Road for connection between 

the existing development and the development to be on the Van 
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Metre tract 'l 

A Yea, sir. 

nm: COURT: You me.l\n to .go under the propost1d bf!1ltw11y? 

THE WITNESSi It might be over or under. That detail 

isn't worked out. 

nm COURT: But across that? 

THE WITNESS: But the right-of•way. 

THE COURT: Major highway when it is built? 

THE WITNESS: Yes, sir. And the necessary land for 

cloverleaf or any interchange you might have. 

BY MR. HAZEL: 

Q So you anticipate the connection between a developed 

R-17 and townhouse area here and the Van Metre and Williams 

·tract? 

A Yes, sir; that is a requirement of the ordinance 

actually. 

THE COURT: Did I understand that it is planned to 

have interchange at that point? 

THE WITNESS: lhe interchange point is slightly 

north at Braddock Road, Guinea Road. 

BY MR. HAZEL: 

Q Right in this vicinity. is this the interchange? 

Can you refresh your recollection? 
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A 11\is i$ the interchange right here that we are 

talking about. We are talking about an area down in about 

hero (indicating). 

Q Perhaps you could step over to this map and with a 

little more specificity locate for His Honor the interchange? 

ntE COURT: Do me a favor and take counsel• s orange 

pen and make a circle roughly where that interchange is 

planned to be. 

nm WITNESS: Sydenstricker will be relocated, also. 

BY MR. HAZEL: 

Q I had notiCP.d on the plat a parcel of land in this 

vicinity. Has there been some right-of-way acquired in this 

vicinity at all for the interchange? Any of this right~of

way been acquired? 

A Some of it has, yes. 

Q At this point? 

A Right. 

Q That is programmed to be one of the major thorough ... 

fares. I don't want to get into words of art between collectors 

and distributors and primaries and arterials, but th.at is one 

of the major access points to the Pohick? 

A Yes, sir. 

Q 'nle right-of-way will continue to be acquired as 
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development occurs, is that correct? 

A Yue, ~lrJ it will. 

() Potnttng t:o other areas olong that road, ls th tr~ 

area to the north, perhaps a mile from the subject property, 

a portion of right-of""Way which the County has acquired for 

th.at purpose? 

A Yes, sir. 

Q Has the County acquired additional portions' of that 
. . 

:right-of-way through the Middle Run east of the Levitt zoning? 

A Yes, sir, or attempted to get some. 

THE COURT: What is the name of this big highway 

again? 

THE WITNESS: Monticello Freeway. 

BY MR. HAZEL: 

Q lhis is Northern Virginia Expressway or Monticello? 

THE COURT: I thought Monticello was the one that 

was supposed to go down Braddock Road? · , 

THE WITNESS: 'Ibis is cross-County, that is right. 

Monticello is here (indicating). It is a cross

County freeway. 'lhe other Monticello ties into it at Guinea 

Road. 

THE COURT: While we are on that subject, do you 

have any knowledge as to when that is planned or has that even 
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been set? 

THE WITNESS: 

·n1E GOUR.Ti 

THE WITiiESS: 

No. sir. 

Just mayho at this µointI 

Hasn't even been talked about seriously 

with the State yet. That is for a date of construction, no, · 

sir. 

BY t-i'R • HAZEL: 

Q Mr. Hendrickson, in your experience with the County, 

has the development generally preceded the growth when you 

are in the road business? 

A Development generally precedes growth, yes, sir. 

Q Except on the sites themselves? 

A Except on the sites, yes. 

Q Assuming the Williams and Van Metre property zoned 

here, located in this area, zoned s6metia~ in the next year, 

and receives sewer allocations in '76, do you see anything 

'different about the development of that property as you would 

anticipate it and any of the other properties that have de

veloped in the area? 

A No, sir. 

Q Whose specif ic.ations do the developers build their 

streets to? 

A County specifications approved by the State. 
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Actually, they are State specifications. 

Q Along Syde1\8tricker RCNld, thtrrc:i Hri~ nunibers ot: 

~c~ctions of that, that show as four-lane wtde. Now I am 

talking about areas immediately east of the property and running 

on east for a mile or so. 

A Yes, sir., 

Q Were those areas of the State road widened by de• 

velopers as the property developed? 

A Yes, sir. Wherever we have a site plan we do get 

the road improvement. 

Q Is that the orderly process of development that the 

County is functioning under in recent years? 

A Yes, sir. 

Q How long does it take to process a subdivision plan 

&enerally, and t won't use this for other purposes, but what 

do you estimate is the general running time from the time a 

parcel is zoned, assuming it moves normally, until the time 

tile section is actually of record and the developer can go to 

work? 

A I would say from the time we receive the preliminary 

~ntil he receives an approved construction plan, in ex.cess of 

six months. 

Q Is a year to 18 months not extraordinary? 

. , -::~tP~._ r: .·. 
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A I would say from zoning time to constructi0t1, final 

construction plane, that lt1 riot um.ta11ttl. 

Q Consequently, if this property is zoned now, It 

could well be late • 74 before construction would actually 

commence, is that correct, even assuming a sewer allocation? 

A It would be late '74, yes, sir. 

Q Now, Mr. Hendrickson, in your experience in your 

offices, is it customary that tracts of this size, and we are 

talking about a total tract of 400 acres to developers, de

velop in sections? 

A Normally they are developed in sections. 

Q What normally is the size of a section? Do you have 

any estimate of that? 

A It will vary from 50 to 150 houses. 

Q Is it fair to say that rarely are more than 150 

houses are in one section? 

A I would say it is rare when there is 150 in one 

section, yes, sir. 

Q So that generally it is fair to say it is developed 

in increments of about 100 lots a section? 

A 'lb.ey would average a hundred on a big development. 

Q And under no circumstances would the whole development 

occur in six or eight months? 

--------------------~=·"--'' --------------------------
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A No, sir. 

Q Mr. Hendrickson, do you know of any cost on the 

stte,.,or keep it on the site, that is paid for by tiw County 

from general revenue or from any other government funds? 

A No, sir. 

Q Under the cluster concept, you would receive a school 

site if the School Board, as they did in this case, asks for 

school site, is that correct? 

A We might receive it if it weren't cluster, al~o, 

but I would assume that if it is cluster we will get a school· 

site. 

Q Your powE!rs of persuasion are great enough so.that 

·you receive it anyway, but if you have cluster you have abso

lute control? 

A Yes, sir. 

Q In your experience, has the predominent type. of 

development on tracts of this size in Pohick been in cluster 

concept? 

A Yes, sir; it has been. 

Q Is that deemed desirable by reason of the vegetation 

preserved? 

A Yes, sir; I believe it is. We get park area in the 

stream valleys. We get land that is valuable to the County. 
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Q There is some slope problem in portions .of the. Poh1ck, 

15.1 there not? 

A Yes, sir. 

Q Now, if this 

sewer, it would require 

developed conventional without sanitary 

lots of a minimum size of 20,000 feet, 

is that correct? 

A Well, if it went convention.al, it would be 40,000 

square feet. 

Q So that you would have to have an acre lot on which 

to build a septic? 

A Especially if you don't have water. 

Q In yow: opinion, is it preferred to develop this 

under the cluster concept? 

A We think so, yes, sir. 

Q that really depends upon sanitary sewer availability, 

doesn't it? 

A 'nl.ey could cluster one-acre septic but --

Q It would not be very practical? 

A It is not as practical as getting more open space 

with the higher densit.y. 

Q Unless tree vegetation is removed for septic tank 

installation? 

A That ia. you have not only to clear for the house 
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and the utilities, the electric, gas and that sort of thing, 

bu.t you do clear for the septic.field which mean you clear 

about. on a one•acre lot, you clear at his.st a quartt~r of the 

acre for house and septic. 

Q It would be fair to say, preferred method to develop 

this would be to await the availability of sanitary sewer and 

then develop it with sanitary in cluster concept? 

A Hy personal belie.f. would be th.at that would be the 

best development. 

:rim. HAZEL: No further questions. 

CROSS EXAMINATION 

BY MR. SYMANSKI: 

Q You were asked about Keene Nill Road. I believe 

you said the Virginia Department of High-lays plans to improve 

it, ls th.at correct? 

A Yes. 

Q Do you know when? 

A I think it is part of their continuing program to 

continue on the improvements they have now started., I don't 

know.when. 

Q If the road is in the six-year plan at what point 

of funding are bids let on the work to be do'1e, do you knew? 

A on certain funds availability which is 30 percent, 



60 percent funding. 

Tlm COORT1 Fund avatla'bility from whom, si:r,1 

THE WITNESS: 111e State, State funds availabie. 

THE COURT: Who puts up the balance? 

J.68 

nlE WITNESS: The State does but they have some lead 

· money. 'nley get started. 

THE COURT: In other words, when they have 30 percent 

of the money available, they will start?·. 

TiiE WITNESS; There will be some right-of-way they 
1 

will still have to acquire. The front money is for acquisition, 

engineering and that sort of thing. 

BY MR. SYMANSKI: 

Q Do you knOW' when the extension of Keene Mill referred 

to will be done? 

A No, sir; I do not. 

Q Would it be fair to say that on the comprehensive 

plan or on the community facilities plan there are plans for 

a good network of streets, transportation system in the Pohick, 

in your opinion? 

A On the comprehensive plan? 

Q Yes. 

A Yes, I think it is. 

Q Are you familiar with the existing system in the 
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Pohick, the existing road system? 

A Yes, air. 

Q What is your opinion of that road system1 .Is it a 

road system which in your opinion is up to standards.for an 

urban density development area? 

A Not yet, no, sir. 

Q Not yet? 

A No, sir. 

Q You did say that there was no date as yet for the 

cross-County or the Pohick access road? 

A No, sir. 

MR. SYMANSKI: ·No further questions. 

REDIRECT EXAMINATION 

BY MR. HAZEL: 

Q You mentioned road system is not up to development. 

The process of development itself brings it up to standard, 

does it not? 

A It brings it up to a safe stanc1ard. It won't be 

the ultimate, but it will be a safer standard than exists 

today. 

Q If in fact development does not occur. the roads 

are not improved at all, are they, Mr. Hendrickson? 

A Until they are improved on the regular State program -~ 
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that is, the existing roads. 

Q The regular State program generally puts the money 

where the development is, does it not? 

A Where the development has been. 

Q Where it has been. That is quite appropriate. So, 

if you don't have the development, you would in effect be at 

·a complete standstill in getting any improvement? 

A That has been the pattern that the State has followed .. 

Q In connection with that.point, B;addock Road and 

the interchange with the Beltway have recently been widened 

out to Guinea Road, have they not? 

A Yes, sir. 

Q When Kings Park, which is the large area wi:th same 

800 homes, is it not? 

A Yes, sir. 

Q l'bat I am now pointing to on Exhibit 18 -- when 

Kings Park was developed, Braddock Road was in approximately 

the same construction pavement configuration that Keene Mill 

Road is north of the subject property, was it not? 

A Yes, sir; that is right. 

Q After the development, Braddock Road was widened 

to its present four-lane configuration, was it not? 

A Very recently, yes, sir. 
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Q Is tha same situation true of Rolling Road which is 

a north•aouth cOQllGctor ru.nµing from Braddock down. to Keene 

Mlll? 

A Yes, sir. 

Q That was improved after the entire West Springfield 

complex was essentially developed as it is today, was it not? 

A 'nlat's right, yes. sir. 

Q Keene Mill Road from the Beltway at Springfield out 

·to the shopping center vicinity in West Springfield was again 

developed by the State after practically all the development 

shown on the map, was it not, sir? 

A Yes, sir. 

Q Mr. Hendrickson, do you know of any plan, proposal 

or basis under which you could suggest that State highways 

in the vicinity of the subject property will be developed 

ahead of the development of the subject tract? 

A I don't know of any, no, sir. 

Q That has always been nice to talk about and think 

about, buta very hard-to-obtain goal, has it not? 

A Yes, sir. 

Q Now, Mr. Hendrickson, one final question in regard 

to public facilities: 

Do you know of anyplace. that schools have been built 



. 1-72 

on tracts before the sites were dedicated or made avai.lable 

otherwise through development? 

A l duu•t know, no, s:lr. l don't kn~ of any. 

MR. HAZEL: No further questions. 

RECROSS EXAMINATION 

BY MRe SYMANSKI: 

Q Didn't you say that Keene Mill Road was in the six-

year plan, the Virginia Department of Highways' six-year plan? 

A Yes, sir. 

Q Ha,, far over does that go? 

A Is there a Five Oaks or Five Forks Road there? 

Q Yes. 

A I don't know precisely but I know there is improve ... 

ment from Five Oaks eastward. 

Q Does it go over to Pohick Road? 

A That I don 9 t know. 

Q Hooes Road on the six-year plan? 

A Hooes Road, sir? 

Q Down: here. 

A It has been but I think it has been recently --

Q At the time of this in November-December, '72, was 

it on there? 

A I don't know precisely whether it was. 
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Q Was it your statement that the Virginia Department 

County. 

Q If Hooes Road was in fact in the Virginia Department 

of Highways' six-year plan, is there development along Hooes 

Road, whichever it is? 

A There is some, yes. 

Q ~t it ls not this type of development with density 

up here, is it? 

W~d you like to look at the map? 

A You have the Laiwin tract which will be something 

over a thousand units which is on Hooes Road and, well, it is 

around Hooes Road, Rolling Road, in that vicinity. 

Q As far as the government being along Hooes Road, 

before it was on the six-year plan, it was not, was it? 

A No, it was not. 

MR. HAZEL: Lest we leave a misimpression, Hooes 

Road was being improved, was it not, to service the development 
. . 

that was north of it, whether the development was actually 

contigu()us to the road or not didn't make any difference, did 
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it? 

THE WITNESS1 I don't know SI>fi!Cifieally wh4r.ther. 

lhcy put that plan on but it would relieve some of that 

traffic out to 95. 

FURTHER REDIRECT EXAMINATION 

BY MR. HAZEL: 

Q This development was in place, was it not? 

A Yes, sir. 
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Q The traffic was having difficulty getting out over 

the single road at Keene Mill and Hooes Road was progranmed 

on the south side down here to get out part of that traffic, 

wasn't it? 

A To Highway 95, yes. 

Q So that while the development is not actually 

fronting the road in urban density, it was to serve the 

development that was already in, was it not? 

A Yes, sir. 

MR. HAZEL: No further questions. 

MR. SYMANSKI: No further questions. 

{Witness excuseq.) 

THE COURT: We will take a short recess. 

(Short recess.) 

MR~ HAZEL: I will call Mr. Payne. 
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Whereupon0 

lH>S!mH 11.. PAYNF. • 

wn.s called as a witness and, ha.ving l~<?.n in:evi.ous,ly duly ~orn~ 

was examined and testified upon his oath as follows: 

DIRECT EXAMINATION 

aY MR. HAZEL: 

Q Please 'State your name? 

A Rosser H. Payne, Box 818, 59 Culpeper Street, 

Warrenton, Virginia. 

Q Your profession, Mr. P~yne? 

A I am a professional planning consultant and 

Professor of Planning at the Univel:'sity of Virginia. 

Q Mr. Payne, were you employed at one time by Fairfax 

County? 

A I was, sir. 

Q For what period of time and in what capacity? 

A From 1950 until 1966, at the close of that year, 

I held the of fices of Principal Planner and Deputy Director 

of Planning -- 16 years. 

Q Mr. Payne, in your period of employment with the 

County, and during the period since then, have you been and 

are you now familiar with planning considerations, land u$e 

factors, in Fairfax County generally? 



L 

176 

A I am, sir. I have appeared as an expert witness in 

a number of CouYt·caees and as an expert witness.in a nwnber 

of zoning casab. 

Q Are you a member of any professional associations 

of planners? 

A ~1ember and past President of the American Institute 

o.f Planners. 

MR. HAZEL: I would tender hi~ as an expert in the 

field. 

MR. SYMANSKI: I so stipulate. 

THE COURT: I thought you might, sir. 

UY MR. HAZEL& 

Q Mr. Payne, at my request have you made a study of 

the 418 acres, Williams and Mcilvaine parcels that are the 

subject of today's case? 

A l have, sir. 

Q Have you reached and conclusion about the action 

of the Beard which forced those properties to remain in the 

RE-1 category? 

A Yes, sir. In studying the area involved 

Q What is your conclusion? 'then we will go into all 

of the lead-up to it. 

A My conclusion is that the decision of the Bos.rd 

" v 
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~o delay or hold up grovth in this portion of Middle Run is 

ll doc11icm. which l do not understand and cannot substantiate 

from any of the facts that l found, including the staff re.ports 

and the physical analysis of the property. 

Q Is it in your opinion reasonable? 

A It is unreasonable in my opinion• 

Q Mr. Payne, would you review the County generally, 

very briefly but generally, as far as development areas and 

demonstrate haw' the County•s development policies affect the 

rohick Creek Watershed? 

A May I proceed to the map and mark it, a i.r 1 · 

Q Yes, sir. 

THE COURT: What number is that one over there 1 

THE WITNESS: Exhibit l2o 

Just quickl7, if the Court please, to place this 

area in perspective, we already have some testimony on it 

today wit.J:+ regard to sewer capacities and so on, so I won't 

repeat that. 

What I will do is to point out to the Court the fact 

that these basic watersheds were the initial working tool$ 

of the Fairfax County Board, Planning Commission and staff 

24 years ago. 

'lhe basic areas of growth, of course, with the 
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suburba eplllovar from Washington, which included the Pimmit 

Run Waterehed and the Cameron Run Watcu:·ehed• this was prior to 

the flrst annexation by the City of Alexandria which took·ln 

this piece -- that is, between the area of Duke Street and 

westward to Shirley Highway. These were the areas of initial 

growth in the years f oll<:Ming the Second. World War and up to 

around 1950. 

In 1953, there was a ,s20,ooo,ooo bond issued which 

became a key issue for Fairfax County planning, rather than · 

direction of growth by sewer, but the problem then was the 

fact that 80,000 people had to be located on a sewer system 

which was going to cost $20,000,000. 

'lbe County was very concerned and from· the planning 

point of view at that point in time I contend the future of 

Fairfax County was coomitted in terms of its direction since 

the bond issue will not be repeated until the year 2000 in 

connection with these systems. There were a number of plans. 

'lbe homes on Trip Run was the Alexandria water supply which 

is now called Lake Barcroft. '!hat had been bypassed and 

plants built in Alexandria which served this watershed. 

'l'b.e Pi.mmit Run system had a small plant in McLean. 

That had to be bypassed to take care of this, d<:Mn this way1 

to Washington. 
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1.be problem came after the $20,000;000 bond issue 

in 1953: What to do with the eXp&l'l8ion in the Dead Hun and 

Scott Run on thQ north end to Aecotlnk Creek which included 

the City of Fairfax, half of Vienna and expansion areas west 

of Annandale, and what to do with the Pohick Watershed since 

there was a pressure for development here. 

Involved in all these planning considerations then 

was: In which way would the County gr06th direct itself? 

'lbe decision which covered the $20,000,000 bond 

issue was to include the Dead Run and Scott Run area to take 

the gap of the Accotitlk Watershed and to close the City of 

Fairfax plant and to close the Vienna ea.at plant and to pick 

up the Accotink Watershed; to came back at that time and to 

add in the Accotink Creek which at that ti.me was being pumped 

over in Springfield. Development occurred over into Cameron 

Run which was treated this way. 

The next idea, of course, was to include the 

Ac.cotink Creek system in its entirety. To protect again Lake 

Accotink, which was then the Fort Belvoir water supply, was 

closed. 

'nlere were two smaller plants, Little lhnlting and 

Dogue Creek which were put in and designed for that and you 

heard testimony on capacity of that this morning. 
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'l'he next question came in 1962. l'bat was a major 

period of decision 1n the County'• mind becauae at that time 

the County was growing at a rate of nearly 20,000 persona per 

year and the Court can see from this map was rapidly.filling 

up within the bond issue areas. 

1b.e key decision that was made by the Board.of 

Supervisors, of the five under which I served and others, 

was readily important at this time. 1he expansion of grOllth 

had to be to the northwest and be directly west, and across 

two sheds following transportation corridors and to the south-

l east along Shirley Highway. 

I 
' 

'lhe question in 1962 waa: What happens after the 

Beltway is completed? What happens after the airport is 

open? What happens in the Occoquan Watershed and what happens 

on Mason's Neck1 

These Boards of Supervisors struggled with this 

problem of containing growth in areas which could he economi

cally served. That has been the name of the game since the 

very beginning, if the Court will pardon me. 

It was early decided that the Occoquan Watershed 

which provided water to the City of Alexandria, who in turn 

sold it to Fairfax County, bad to be protected. It was. 

determined a, early as 1962 that the Pohick Creek Watershed 
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which was the site of what was known as Burke Airport, ad 

in 1962 the goverment owned panel• which wre bei.ng sold 

back to private enterprise since the site had been selected . 

for the airport here, was available for development. 

The COlinty knew that as early as 1962. It did not 

shed into the primary water supply that was necessary for the 

City of Alexandria and Fairfax County. 

So, the next question .is: What other areas were 

there available for growth from the planning point of View? 

'lb~ first of those decisions was to set up what was 
known as Sanitary District 12. It is now called tbs Bull Run 

Planning District. It is in this location right here (indicating). 

· That was to be served by four plants, one added at Greenbriar 

·later. 

Also, if necessary, to pick up any sewerage that . . I . 

would come this way from the airport since th.ere was no 

·full agreement on the Dulles trunk line at that time.· 

The next step was to set up Sanitary District 14 

.which included this watershed of Sugarland, Horse Pen Creek. 

THE COURT: How about putting 14 in the center of 

that and 12 in the center of the one you just said. 

THE WITNESS: All right. 

those, as the Court knows, were established under 
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Vi.rgblia sardtaty district law; therefore became a part of the 

County'• grCillth pattern. 

Now, with that E.t$ given. the planning objective then 

came in 1963. To change the objecti.ve gr<Mth of the County 

from a city progression in this direction, and a city progres-

sion in that direction along Route 66 and 70 to what is called 

a Sllburban cluster concept, Reston was approved here in 1959. 

So, the major difference between the standard pro

gressi.on moving west was in three areas; the area of Sahitary 

District 14 was to be a cluster of development ineluditlg 

Reston; the Difficult Run area was to be left largely open 

in low density; Sanitary District 12 became the Bull Run 

Planning District$ This became the Upper Potomac Planning 

District .. 
•i 

Those streams which fed directly into the Occoquan 

Reservoir in this area, all the way down to the Villa.ge
1 
of 

Occoquan, was left in the same low growth pattern as t~ 

·Difficult Run pattern. That is permanently RE-1 and RE-2 for 

conservation of natural resource protec~ion purposes~ 

If the Court will remember, I said that these were 

set up as an extension and you can see by the numbers of the 

ten sanitary di.stricts which have been consolidated in the 

eastern part of the County the decision to be made was whether 
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or not Pohick Creek was to become a sanitary district or to 

become an extension of the $20 11 000,000, what was called, 

1.ntegrated sewer system. 

I participated personally in all of the Boards' 

discussions duri.Dg tbAt period of time when they maqe a policy 

decision .. 

The decision was based on our staff study that a 

treatment plant which is now called the Lower Potomac Plant, 

in those days it was known as the Pohick Creek site, could 

be located near the junction of Accotink and Pohick Creeks 

at the same elevation, a very short tunnel could s~rve this 

watershed and this one with no additional trouble. 

BY MR. HAZEL: 

Q Would you name the two watersheds that you are 

speaking of, Aceotink --

A The entire Accotink Creek Watershed and the entire 

Pohick Creek Watershed, comprising some 80 square miles could 

be served by one common plant. 

THE COURT: When was this decision made, sir? 

THE WITNESS: This decision was made to extend this 

.as a part of the integrated sewer system and not a sanitary 

district in 1973. 

Potter & Associates. engineers from New York City. 
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were retained by the County to determine the feasibility. 

The first report was dated probably in February or March of 

1964 which set up the first plan for the expansion into the 

Pohick area which was approved by the Board that year. 

Til.e reason I wanted to make that clear, that the 

suburban cluster plan which was adopted by the Boa.rd in these 

areas established the green space for natural resource prQ• 

tection and added. with the full intent, to Pohick Creek 

\.Jatershed in its entirety a 30-squa.re-mile special area under 

the integrated sewer system, no sanitary district. 

Now, within that area of debate, in the ~irst 

adopted plan, it was clearly enunciated, and I have seen 

nothing in today's testimony or nothing in the staff reports, 

or nothing in the review of the Pohick policy that would indi• 

cate any Board of Supervisors has chaxlged that direction. 

The main thrust of the sewer system which has been ~ 

governing system of this continued expansion in this directi911 

by watershed was the tenor of sewering the area. 

Of course, there are three basic watersheds !1n the 

Pohick Valley. The largest section is the Na.in Bran~ which 

runs, of course. from its outfall at Gunston Bay all the way 

to the City of Fairfax, the one which is the subject of today's 

discussion, which heads out just above Lee Chapel and Keene 
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thl r:d section i.s known ns South Run which goe.s ov~t· to thL· 

Burke Lake park system and those were the three subsheds. 

185 

I reviewed very carefully ... _ but that is the policy~

I reviewed very carefully the adopted comprehensive plan of 

1964. I have revie.Wed very carefully the Restudy of the 

Pohick Watershed adopted September 10, 1969. More recen~ly, 

n policies review which the Hoard substantiated just a week 

or two a.go with regard to this policy. Nowhere do I find any 

difference between the Niddle Run and the Main Branch of the 

Pohick. The South Run was the only area that was ever excluded 

from detailed plans for growth at that time for two primary 

reasons. One of those was the extended acreage that went 

through the Lorton Ref orm.a.tory on the lower end and the 

second was the transfer. n1e first of those considerations 

had to do with the constriction of the Lorton Reformatory 

here at the access to this site for sewer line, South Run. 

The second was the location or planned location of what we 

now knw is the Burke Lake Park. Judge Paul Brown was in

volved in this decision because the third element was the 

transfer of the Burke Airport property away from this area 

to this area. 

So those reasons, the three primary reasons, why 

. : 
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.":South l\un has been and still ls .. - largely, those issue.$ have 

bet~n, of course. settled; that is hl:storical. But the South 

Run Watershed ha& not in itself been included in any particular 

plans for public facilities. 

The point I do want to make to the Court that is in 

reviewing all of these things, including this study, and in

cluding the more recent studies of the County which are dealing 

wl.th the rezoning cases at hand, I find in reading very care

fully that the Board of Supervisors in dealing with the Pohick 

,·policy in which they attempted to separate the Ma.in Branch 

from Middle· Run is not quite clearly stated. 

I can say to the Court that the things that came 

through strong to me were the letter of intent which expressed 

the purpose of the Board in this policy to provide a growth 

to 161,000 people in the entire Pohick Watershed by the year 

2000, 130.000 of which were to be located in Main and Middle 

Runse 

The second thing is the policy dealing with Middle 

Run. I will speak to just policy number two on page 13 of 

that report which says quite clearly: In the use of the 

conjunction 'hnd;• that the growth patterns in the years 1969· 

1975 sh.all include Middle and Main Run. It doesn't say "'or." 

It says "and ... And that has been my understanding of it from 
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the very start a.a baa been pointed out by previous witnesses. 

I also note as a key point that in the policies on 

Pohick Creek whi~h were adopted in September, especially on 

pages 77 and 78 of that report which deals with the policies, 

I will note the most signif !cant one, the policy munber nine 

points out that growth should be carefully reviewed but in no 

way was to abrogate the 1966 sewer contract referred to and 

introduced into evidence, which covers 2,541 .acres which is 

the entire watershed. 

nierefore, I can only conclude that the current 

Board, in the actions of the rezonings explained to the 

Court earlier, and the policies which I have read, in no way 

changed these policies and if there is a statement to the 

effect that Middle Run and Main Branch are to be separated, 

it is name only and not in fact. 

I therefore conclude from this analysis of their 

actions in failing to rezone as far as the planning aspects 

are concerned, is totally unreasonable since, on the one hand• 
. I 

\[ 

the Board said, this !s where you shall grCM -- five Boards 

have said that, and you shall not grow here. And the reasons 

for that are the ones we have just explained. I cannot 

understand how any governing body can igno~· those established 

facts and come back and say, all right, now you have grown 
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50 percent o.f the way, we are going to stop you in the. mid~le. 

In other words, if I may just paraphrase :l.t, that 

is like launc.hing a battleship and af t.e.r you knock out the 

last block say, wait a minute, I want to change the super

structure. We have half a million people in the County ~ 

it is graving rapidly even though that growth rate is being 

" reduced by restrictive policies. 

I have no doubt that once half a million people 

locate in these 400 square miles the grOW'th pressures are 

going to continue to be intense. While I x:espect the pl8.nuiag 

aspects of properly controlled grc;wth, that is the conditions / .. 
that go along with applications, I do not see how it can be 

in the planning objectives and interest of this County to 

say on the one hand, you shall grow here, and on the other 

hand, upon actual application to ret:use to zone. That l1s the 

Pa.sis for my statement. 

BY MR. HAZEL: 

I 

·' 

Q Mr. Payne, with regard to. the specifics of the Master 

Plan on this particular area, could you describe the policies 

of the Pohick? We have set up a series of neighborhood 

centers tha.t were to be surrounde~ by higher density com

mercial activities and so forth and relate that to the subject 

case? 

.. ; t 
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A Yea, sir. 

The neighborhood policy situation, I again would 

like to use the County. 

Q Use that County exhibit, the Pohick plan. 

A I need them both. 

THE COURT: That is Cotmty exhibit. Please don't 

mark it up unless they want you to. 

MR. HAZEL: The map on top is our exhibit. 'lhe 

framed map below is the Pohick Study which is the County's. 

1-IR. SYMANSKI: I believe that was Mr. Bettius •, not · 

mine. That is from the Chris case. 

THE WITNESS: I will make no marks on any of these 

unless I am requested to. 

For reference, I would cite particularly in the 

neighborhood policy, covered on page 10 of the Restudy of 

the Pohick Watershed, they talk about the policy. 

THE COURT: What page is that on? 

THE WITNESS: Page 10. In which, i.f the Court 

please, there will be shown two types of facilities for 
• 

neighborhood grawth. This is all we are restricting ourselves 

to. If the Court can see all of these buckshot-type affairs 

here on the map, you will note that some of these circles, 

such as this large one, is a major connunity center; these 
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are coamunity centers by graphic display._ 'lbere are some of 

these which are solidly colored frCln thu center. 'l11ero aro 

others which are circled and left white. 

I would refe:r; you to the fact that ~is comi>rehensive 

plan for Neighborhood 12 which includes this parcel 19C4ted 

here shows a two-dwelling-unit per acre density in tile entire 

neighborhood and it shows specifically a neighborhood cen~r 

on this tract of ground in this area. 

It is true the comprehensive plan ~hows generally 

the locations.. They are not divided into 'property lines. 

The significance is that comparing this neighborhood center 

with that one, according to the key on the. public facilities 

copy of this plan, which is also included in that report, 

th.is is to occu;;, .and this is Middle Run, this is to occur· 

prior to 1980. We are approa.chii:ag 1974 now. this i~ to 

occur after 1980 • 

.BY MR. HAZEL: 

Q Mr. Payne, is there any distinction in the Pohick 
I 

plan between neighborhood centers in the Main Stem of the 

Pohick and neighborhood centers in the Middle Run? 

A None at all, sir. 

Q So then all of the neighborhood centers in both 

the Middle Run and the Main Stem are designated to be in place 

• II ··~ 1.., \ • • 
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prior·z· to 19801 

A That's correct. 

Q Now, Mr. Payne, before you leave that plan, cauld 

you point out to His Honor the ones that have been zoned 

either in Middle Run or in the Main Stem? 

A The Main Stem-Middle Run areas have been zoned to 

a large extent here at this point, eoumunity center, neighbor• 

hood center here in 14. 

Q There are two neighborhood centers shown iil the 

Middle Run. One of those has already been zoned, bas it not? 

A I believe this portion here has. 'Ibis is on, just 

south, between the cross-County expressway and Pohick Road. 

I don't know the exact location. 

Q I point out to you that zoning on Exhibit 18. Is 

that the camnereial zoning? Yoo may have it on your other 

exhibit. You do. Would you point out to His Honor the one 

that has been zoned of the two centers shawn in Middle Run 

for conmunity centers? Would you show us the zoned one? 

A 1'.'his is the zoned one here. 

Q Is that in Middle Run? 

A I believe this is it. 

Q Neighborhood center? 

A I'm sorry. 
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Q Would you put an X over the neighborho~ center 

that has already been zoned in Middle Run? 

A This is on Route 641, Pohick Road, located hare~ 

Q lbe other neighborhood center is in part on the 

subject property, is it not? 

A Yes. 

Q Would you put a circle where that one is to be? 

A Yes. 

Q Would you describe to His· Honor what the neighborhood 

center concept ~ticipated regarding density and commercial 

facilities? 

A Yes. The idea, and of course that which was set 

forth in the comprehensive plan was that neighborhoQd center 

would encompass basically · 5, 000 people; the neighborhood 

center would have its convenience services and shopping 

center which would be surrounded by a gradient density· of 

townhouses and apartments out to a smaller density area. 

Of course, the comnumity center is mu.ch larger but 

basically it is a convenience center with the public facilities 

necessary to serve a 5,000-person neighborhood. 'lbat was· 

located on 'this plan at this time and of course is referred 

to in the pages that I mentioned to the Court in the report. 

Q · Mr. Payne, would you point to the community center 
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that is Ul&der constr:uct~on just adjacent to the· Middle Run 

boundary? 

A 'Ihat is located here in the Rolling Valley area, 

just to the north of Old Keene Mill Road. 

Q Would you put a "c" ri~ht on tha.t1 

A Yes. 

Q Is there also a neighborhood center that has been 

zoned and is ~onmencing construction at Five Forks? 

A 'l'bat location is here. 

Q Would you put an "N° on that? 

A Yes. 

Q Would you shew His Honor on the Master Plan what 

those, what the centers you have just pointed out are? 

A '!hose are located in this area and are intended to 

encompass this. circle and this cirele (indicating)~ 
~ 

Q The lower center in Middle Run is that circle 1 

A That is that "c ... 

Q '1he other circle is on the subj eet property? 

A That c.ircle and Neighborhood 12 is where I placed 

it here. 

Q Mr. Payne, is it normal in your experience that 

centers, when they are planned and under construction, rely 

upon planned density in the vicinity for their viability? 
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A Yes, sir. That is a normal rule of planning to 

axpact t!lese plans to prt1ccdc dev~lopmcnt. I don't know of 

any planning program that I have ever been involved with that 

anticipated development before plaxming. 

Q Now, the subject application was for RE-1, change 

from RE•l to R-12-5. Was there a density in the neighborhood 

center that could be spilled over into the single-family? 

A Yes. 1he statement made in the Pohick policies plan 

is that the neighborhood qd· canmunity centers shQUld retain 

the highest density; as the density patterns developed away 

from these centers, they become remote, is the word used in 

the report, the density should not be greater than two units 

per acre. 

I would point out that in this case the center is located 

appraximately no~th, center of both cases, and is right.adja

cent to the area which indicates the plan reports to prescribe 

a density of even greater than two units per acre. 

Q And now, while the Court is not being asked to re-

zone to either 12-5 or R-17 specifically, do you have any 

opinion as to whether the Master Plan is substantially. being 

violated by the 12·5 request? 

A In my opinion, it is not. The total acreage imrolved 

in case C·l69 is 138.4 for Williams and in C-301 ls 279.5 for 
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Van Metre. Utilizing the planned density of 2.0 units per 

acre is 836 units whieh; would produce 2,926 people, using 

current ratios. That would be the plam1ed araas. 

If the application at two and a half dwelling units 

per acre were considered, that would produce 1,045 units and 

3,054 people. That is the highest and.the !west. 

If we use the R•l7 density which is :toned adjacent 

to this property, that is at two; two dwelling units per acre. 

We would get 918 units then. 

Now, the difference in population between ~e 

highest figure and the lowest figure is 728. D1erefore, I 

contend that the difference between the County ~igures involved 

is insignificant. 

people. 

THE COURT: What was the figurt~ you had for 2.0? 

THE WITNESS: Eight hundred thirty-six units, 2,92& 

TI-IE COORT: Was it 2.5? 

THE WITNESS: 'I.Wo point five, 1,045 units and 

3,654 people. 

THE COURT: HCM about 2.2? 

THE \>lITNESS: Two point two is 918 dwelling units 

and 3, 213 people. The difference I gave you was between the 

highest and the latfest • 
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EY MR. HAZEL: 

Q Mr. Payne, th<~ nalghborhood population fi.t;,urt.i~ 

th.at are give11 ln the Master Plan. anticipates the whole 

·o.:11.ghbo:chood some of which includes the land that is already 

developed a~ lower densities, is that correct? 

A 'l'hatf s correct. 

Q Is some of this area in Neighborhood 12 alreaqy 

d~ve.loped at densities which are not likely to go to the 

utrudmum numbe r7 

A Oh, yes. 

Q Would you point that out to His Honor? 

A 1hose areas here are some of the areas which are 

Li'!ready developed in one-acre lots and in the R-17 category. 

'~ Now, Mr. Payne, the numbers that you are talking 

&bout refer --

THE COURT: Let me interrupt for just a second. 

f.liose: R.E ... l lots that a.re in the center of the "V 1 " the ones 

1''.t'u. pointed to earlier in the center of the "V, 0 which you 

E4ny are already there, have they been developed? 
d u 

THE WITNESS: '!here are a few houses on these tracts 

q1,t mo.st of them are vacant. The two or three that are here. 

arc in very rundown condition. 

THE COURT: No $65,000 or $70,000 houses in there? 
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THE WITNESS: No, sir. 

BY Mll. ~EJ..t 

r~ Mr. Payne, you have talked about both unit densities 

and population densities. Does the Pohick Master Plan contain 

specif ie numbers by population? 

A ~es, it does. 

Q Would you refer to page 17 and point out to His 

Honor the number of people that you are ref erring to in both 

12 and 131 

A Page 17 of the report, Neighborhood 12 is estimated 

to have 4,600 people. Neighborhood 13 ts 7,900 people. The 

gross population as computed on 7.0 in 12 and 7.6 in 13t con• 

ventional zoning, would be 1.7 in 12 and 2 in 13. That is 

units per acre. 

Cluster zoning, 1.8 in 12 and 2.2 at 13. 

PDH category 2.2 in 12 and 2.6 in 13. 

Q Does that mean that every parcel, every acre in the 

neighborhood would have to develop at those maxinn.un densities 
. I 

to generate that number of people? 

A Not n,ecessarily, but in a gross density basis, I 
. 

would hav~ to say that this is the maximum holding capacity 
I 

under those densities. 

Q .Under the densities. 
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You don't find, as I understand itt either the R•17 

or the 1•12·5 requaec to do vtolence to the Milster Plan 

concept? 

A Not at all. The figures computed using County 

statistics amount to 700 people and froni the highest to the 

l'Vest, and as aplanning matter that is insignificant. 

Q That is spread over 400 acres? 

A That's correct. 

THE COURT: Do you know how many people there already 

are in that neighborhood? 

THE WITNEssi No, sirJ I don't. I know where the 

development is but I don't know what the head count is. 

BY MR. HAZEL: 

Q Mr. Payne, have you reviewed the problems of public 

facilities as they relate to this subject application? 

A Yes, I have. 

Q And have you considered those in conjunction with a 

schedule or a realistic experience based indication of he. 

fast this property is likely to actually be occupied1 

A Yes, sir. 

Q And what are your opinions.and conclusions regarding 

public facilities? 

A Well, the situation dealing with these items is one 
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which has been, I think, a direct resul. t of what I have out• 

lined earltGT batt been the direction of planning policy ia . 

this County for the last 20 years, remembering that th& area 

to the west of Poh.ick Road is South Run Watershed which bas 

not been prograuned. 1be large portion of it is shown here, 

the Burke Lake Park area. Remembering those policies, the 

County bas installed a 12-inch water line all the way down 

Pohick Road which is a typical Fairfax County eecondary road. 

It is paved, two lanes. 

At this point right here is what is known as Pohi~k 

Road booster station owned by Fairfax County Water Authority. 

therefore, this is installed and in place ready to use. '1'he 

fire plugs are there. ·Th.ere isn't any doubt that the Water 

Authority knew about these plans for a length of time and has 

planned &eeordingly. i am sure this water line was not put 

d<Ml there through a low density area on purpose. 

the second item dealing with ~e same related facton 

of pass•through 1s the installation of the Middle Run sewer 

trunk by the contra.et that was referred to earlier. 

I again repeat that the sewer contract is quite 

~xpltc.it 1n the faet that it includes the entire Middle -Run 

Watershed as showu 011 that map where there is cost reimbur•e•nt 

or developer participation, either way. 'lhat is the plen. 

.f 
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In te.%.'fi1$ of the. public. fac.111ties in the area, if 

I may go over to thl• map en schools, every one of theae 

green areas that you see is a school site which has bean 

acquired and is in a program building~ what has been built. 

Now, with regard to this specific area, of course 

the old Burke ~hool has been here. This is elementary, has 

been here for many years. 

In term8 of high schools, the West Springfield High 

Scb.ool, much more recent than that, but is there, and il!l full, 

tc overflowing. 

'lbis high school is the Lake Braddock High School 

which is just a little over a mile .from the site. 'l'hls is 

400 scale, incidentally. This school is·prograrmaed to opea 

and relieve these schools in the fall of 1973. 

Th.e other item was that there has been a school 

site dedicated here for this de:Yelopment.. It :Ls not progranuried. 

to have a building put on it. nie site is there. 'l'his school 

is built; this is the Hunt Valley School. That has an over-

· load problem temporarily, but this school is scheduled for 

opening late this fall or in the .=Jpring, I don• t knov.r exactly 

what date.. The dates we have are either late '73 or early 

'74. 'this would have to be verified by someone from the 

School Board. 

. . 
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'lbe comprehensive plan calls for a school site in 

this area whlch baa be•n referred to earliet' as a dedicated 

site. 

BY MR. HAZEL: 

Q Mr. Payne, with regard to that, the neighborhood 

concept of schools is often talked about~ Are you familiar 

w:tth that? 

A Yes, sir; very familiar with it. 

Q It is obvious that the neighborhood concept of 

schools implies that the site be available before the school 

can be bu1lt7 

A That has been the practice in this County for as 

long as I can remember. 

Q And consequently, the County's request that a site 

be dedicated on the subject tract has got to be a prerequisite 

to the construction of the neighborhood school on that site, 

does it not,.or is there some other approach to it? 

A No, I think that is the way to do it. 'l'his neighbor-

hood was properly structured by the staff because it is going 

to be divided by a cross-County expressway which you have 

alluded to earlier, a 300-foot-wide carrier, so therefore 

this neighborhood achool will take care of that side and this 

neighborhood school will take care of that side and this 
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school will take care of that. Burke is still in public 

<'Mnership and still in use. The old school may or may not 

be phased out. But the dtstribution and location of the.se 

sites, again I maintain, is the result of 20 years of sa:ne 

fairly ha.rdnosaiand some advanced planning in this area and 

the results are exactly what we .expected. 

Q Are all the green, solid colors cm that map schools 

that are actually in place? 

A That's correct. 

Q H0'\-1 many high schools are on that map? 

A Well, we have the West Springfield High School here; 

we have the Annandale High School here. We have the Robinson 

High School at this point. All are constructed, and this 

one to open this fall, which is the Lake Braddock High School. 

Those are senior high schools in excess of 2,000 capacity. 

Q Within a short distance, do youh.ave any universities 

or colleges? 

A Yes. We have t as everyone knows~ the George :t-fason 

University here which is approximately six to eight miles 

north of this site but in t~e same area. 

Q Do you have a community college? 

A Yes, the community college -- see if I can remember 

the exact tract --
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THE COURT; I can see it from here. 

nu.t WIMSS.t tUgl1t in this con1er, ·right off 1.3fi • 

w~st of the Beltway approximately half a mile. 

B,Y MR. HAZEL: 

Q Mr. Payne, in fact is the development, the zoning 

end of the development, of the Van Metre-Williams case really 

the key to getting .the school there, isn't it? 

A In terms of past County practice, and what ~· assume 

the County is still doing; yes. 

Q Do you knw of any practice where the County would 

go in and acquire that site and build the school before the 

zoning? 

A Not unless it were acquired as an emergency measure 

8lld that is a very unusual situation in Fairfax. In terms of 

the ability to acquire and through dedication the staff has 

always been instructed to do what it can to encourage dedica

tion .. 

f{ Do you knCM of any County policy that would have 

the County go into that area and buy a portion or buy a school 

site to serve Neighborhooq 12 in advance of the zoning in 

the neighborhood? 

A I wouldn't think so. I don't know th.at it has cvar 

been my experience to see that. 
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Q Mr. Payne. with reg.a.rd to the highway system t.ha.t · 

serves this tract. do you have, in your opinion. any problems 

with the highway system and the development approach to that? 

A No, sir. If we take into account the fact that we 

can't have our cake and eat it, too, at the same time. That 

is speaking historically. Again, in Fairfax County, in the 

current situation, it is no different tOday than it was 20 

years ago. We are ~ot in the highway business but we are 

obligated to try to get dedications and construction; that 

has already been brought out. I won't repeat it except that 

is the current policy and has always been the policy. We see 

nothing on the horizon to change it. 

Further, the number of roads that proceed westward 

from Rolling Road into this area with the key point being. 

here --

Q Is that Five Forks? 

A This is Five Forks. 

In the six-year program the Keene }till Road program 

is supposed to be completed at some date. No final date has 

been given. 

'lll.e other roads are proceeding, such as Sydenstricker 

Road and Pohi~k Road, Lee Chapel Road when this occurs, Old 

Keene Mill and whenever the development does occur as has been 

I 
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p<)inb!d out, it will be built by the developerse 'that has beett 

the norl1141 process. If we hadn't followed that. t::i.nc.~·- w~ l\re 

not ln the highway business, we would never have nuy roads. 

That has been the policy of the County. 

The traffic counts ex:pl.·essed i.n the staff report 

· sh~ that there is no problem with overloading of these 

facilities at this time. 

They also point out that unless they are approved 

, as development proceeds, there could be a probleme 'That is 

true; that has always been true and will always be t.ruc. 

These situations improve as time goes on but I 

contend that the planning and f our-laning of Rolling Road, 

· the planning and rolling of Braddock Road as the Court wil 1 

notice, the County through its dedications here, th:i.s is 

. 300 to 400-foot-wide facility that is just -- not Braddock 

Road; that is Monticello ... _ even though it hasn't been built 

you will notice over here it is 300 feet all though thls 

development to this point, so in the space of 1959 to 19721! 

the right-of-way for 'Monticello is there through all that·. 

<level opment. 

This is sound pla11rdng. T'ne same. thing f ollCMs in 

terms of highway planning with regard to the cross-·County 

expressway. I would call it Thomas J. Stockton Memorial 

,:_11·~.-1;.; 
.. _,'''. I;1.. 
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Parkway, if notb.ing else, but that is progranmed right there• 

in. that point. Somebody, someday, will use that right-of-ways 

we don't knCM \vben. I wouldn • t astl.rnate when, but tho polnt 

to be made is the fac.t that the County, without any shadow 

of a doubt, right on this map, by these marks and by tbcse 

plats and by these zonings, bas clearly indicated that it is 

going to grow in the Pohick Watershed and Little Run Watershed, 

that is what I meant by the battleship on the ways which you 

have conq.itted and you canuot tmeommit. 'Ihe boat is launched 

from the planning point of view. You cannot in 197.3 · say· ' , 
that we are now going to stop this. I do not believe that 

is a proper planning principle. 

Q Mr. Payne, there was a ccxmnent in the staff report -· 

I believe it waa on the Williams case _ .. that one of the row:ls 

frontiD& the property -- I believe the I·ohick Road -- was un

paved at the frontage of the road, is that correct1 

A That is not correct; that road iu paved. 

Q Keene Mill, I think it was. 

Now, Mr. Payne, finally, did you review recentre· 

zonings in the area to determine what the history of that re• 

zoning baa been in the last year or: two? 

A Yes, sir; I have. I have prepared so that I can 

transcribe to the plaintiff's Exhibit No. 17 j:rom a worksheet 
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whi.ch I have prepared and to write on thi.s sheet; 
I 
I 
I Bcfc>ra we put the data on th<~ sheet, wrn1 ld you 

ii.i.ldicatc:! for tha record the difference between the yc?llow 

I i.and the o·range color? 
! 

A Yes, the yeilow color indicates rezonings which 

have occurred in the Middle Run area and the Ma.in Bra.ne:h a.rea 

!since the Pohick has been opened to development. The wl;\ite 

area, of course, is areas which maintain the existtng original 

'September l • 1959 zonings. 

The orange colors indicate the zonings which have 

taken place in what is known as the "C" series. ntese- arc 

,zoning cases which have been handled by the Board of 
I 

!supervisors within the last two-year perioc1. Th.e reason for 

this separation is to get closer to the ac.tions of the current 

,Board of Supervisors and its itntnediate predecessor Board to 
I 
'determine the planning actions in that case. 

Q 'Ibese would always be zoning since the adoption of 

.the Pohick Restudy? 
I 

A That's correct. 

Q Would you state and the write on each one of those 

' I orange parcels the date of the zoning and th.e acreage? 
I 

A First I will try to keep them in order but they 

won't all fall in order. The first is C-.61 which. was approved 
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May' l:i, 1~70 for R•12·5,· single-family zoning. 

C-81 •· 

Q How many acre• was that? 

A thirteen poiat seven o. 7bat was 26 acres. 

Th~ Mxt ca.- I have, I will try to keep these in 

theilfMest to h1gheat 'rUllllrical order, is directly across the 

streeit., case c-160 dated May 19, 19711 26. ~ acres, llTC-S •. · 

Tha~ is tawnh~es. 

1.'h.e next case ls C• 150, and l am alnady out of 

order here witb refereme to numbers, PDB-10; December 16, 

1979; 36.59 ae:r:e•· · 

Next we have • older case, a smaller .,._, it is 

commerc.141. ·It is caae C·3 dated September 10, 1969 on·this 
. I .f one c~r · or COL uaea. 

THE COUB.!I How blg is it? 

1.1Df WlTNISS1 Approximately three and a half acres. 
' . 

Ne;ct t haw ~e C•l92 wtµcb. was granted in October 

of 1971 for aio.10 .aud ls adjacent to thia property. 

BY iMRe HAZEL: 

Q · Ia \t!lat also . ia Middle Run? 

A Yea, thil ia t• the Middle I.ml Shed. '1'he acreage 

there is approximately 2$. I can be corrected on that. I 

don't haw the sta~stS.ca of that case before me. It is 



appi.:n~timatc ly 25 acres. 

Th.e naxt case in this area is c-567 granted 

r"'C!b?U..ciry t..-{ '72; 76.47 ~ra1, RT•S. 'Dul.t is townhouses of 
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Q Tnat W'as zoned as a result of Court action, was it 

not? 

A That• s eor'l."Get. 

Q 'that ·~tually .,appears on the zoning map as in RE-1 

eat9.[~"""Y 9 does it st7 

A That's c0J:1i.-ect. I have one more. 

I have the case that was referred to earlier. 

THE COllRTt 1.'laat vas zoned on Court action. Has 

l t ·ooe::i a:,npealed 1 

;nt" HAZEL; No, sir; it has not. As I understand 

it, ell 0~11r. has been entered which renders that case moot 

bece.Lce of the zoning of the ease. 

·nm WitNESS: 1be laat one I have, also in Middle 

Rt.mo i•J C-898 *1cb was continued for R-12-5, referred to 

earlLnr, t:tit.4 .acrea; i:;u granted by the Board on July 2, 

1972, ~.t week. 

nm CO"'Jltt1 'Dia .-ber on it? 

nm WitNESSa c-898. 

THE C<J'JRT: Zoll1nat 
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BY ~. HAZEl.: 

Q I believe you missed one up there on the corner? 

A I haVe another one. I will explain that when I get 

through here. It is C•389, September 11, 1972; 122.7 acres 

for RTC•S, townhouses. 

I think that ~ratty well covers it. 

The point I wish .to make here is that these cases 

on this side (indicating), this is Old Keene Mill Road to 

the cona.er of .Five Forks, all of this is in Middle Run and 

this is in tile Mahl BrilDCh. 

Now, five of these zonings have occurred in the Main 

Branch and. two have occurred in Middle Run. l'be most important 

thing to remember here ls that this rezoning took place last 

week and this took place in October of 1971. This is for 

two and a half units per aere. 

The exia·ting zoning in this entire a.ere is 2. 2 

dwelling u.nita per acre. Ihis zoning ia.for ten units per 

acre •. 
;,· 

'!bat 1$ adjacent}''~o this application, so I see DO 

difference in what thie Board is doing in terms of zoning 

policy with tegard to the comprehensive plan than what the 
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previous Board• have done. 

'1be graat11tg Of the zoning• have been entirely in 

conformance with. the• plans 1 this la why I • unable to under- . 

stand why we U.oulcbl • t continue that within the framework of 

the plan. 

Q Mr. Payne, are there possibilitiea that development 

plans that wen filed with. •ome of ~se r.onings have restricted 

the density to lesaer ambe;:s tbau might appear under the 

zoning categoryt 

A 1'bat is of ten the case becawle the development pl8Zl8 

are atric.tly a result of final ardtltectural and engineering 

design. ~ mmbera doa* t always agree. 

Q You are not representing that all of those five and 

ten-unit zonings are aec.essarily ~lng developed at the maximum 

density· available1 . 
A NOi. air. Aa everyone knows, includiag Bia BOROr, . 

I am sure •. t.he cleaity on an average tract is a result of the 

expe%'ience ~ eagiaee%ing design and, in most cases, RTC•lO 

zoning HS\lltt in aboua. sewn or eight units per acre ora a 

Coun~ aerage. l do not know what the aet:ual. deuity 

then ls. . ProtMt.bly 14" than ten. 

MR.. BAZEL• 1lo further queatioaa. 



CROSS EXAMINATION 

BY MR. SYMANSKI: 

. Q Will you run through those density and people 

figures again; pleaae, for me? 

A Yes., sit. 
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nu..s is under three categOries that we talked about. 

lb.e first is the comprebeuive plan figure. · I have ease 

C-169 at 138.'4 acres. 

THE COURT: Goiag· back to the three densities, 2.0, 

2.2 and 2.s. 
THE 'WITNESS: lVo point zero density and 417.91 acres 

equals 836. Ullita. that multiplied by 3. 5 people per ciwelli.ng 

unit equals 2,926 people. that is 2.0. 

'lhe 2.2, going up in that area, is 417.91 times 2.2, 

equals 918'dwelling units, times 3.S equals 3,215 people. 

Go~ to bro and a half dwelling units per acre, . . 
we have 417.91 acres t!aea 2.5 equals 1,045 units. At 3.S 

persons per dwelliag unit, l,654 people. 

BY MR. SY!Wi'SKI: 

Q · Where do you get a fact.or of 3.5? 

A A factor of J,.S is the rauge of factors in Fairfax 

County between the c._ of 1970, tbe experieac.e factor which 

baa ranged .as low at 3.3 to a high of l. 7 in siDgl.e• family. 
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So I uaed 3.5 to get to average as closely as possible. 

Q What is 2.57 

A a-12-s category •. 

Q R•l2•S is not 2. 7 factor? 
• 

A It ia·used as 2.S. there have been site plai'lS 

approved where 2. 7 lot.a haVe been gotten with de~ity credit . 

for certain M'81dt.iea mdicated. 

Q Iaa*t 2.7 tba .lac.tor usually used for 1-12-s in 

Fairfax Couaty plmudngi . · 

A 1.\ro point fiw or 2. 7. I would say eitller one, 

depending on the terraia ad eondit1om. '1'be 2.5 aud 2.7 is 

a result o~ the awrage lot size set up in the zon.lng ord.iDaaee 

to the ~.-rain of which the parcel is filed and it· can be 

either 2.S or 2. 7. It usually goes up to 2. 7 if the terrain 

is flat and goes dawn to 2.$ or leas if the terrain·is over 

ten percent; ·"that 18 an engineering factor. 

Q ~ an .for conventional development, is that 

conec.tt 

A that's c.ottect. 

Q . How; is that a representation that it was your 

understanding that ·this de°"lopment would be c.oawent1onal as 

opposed to c1uter2 

A No, it was my aderstancU ng it would be c.luster. 
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Q Well theat nat factor do we use for cluster? lsn' t 

there a high.er factor ... 2.9, for lnatance'l 

A two point mae for cluster at this zoning. 

THE COUit& At which zoning'l 

THE.WIDISSs 1-12-s cluster alternate. 2.9. 

BY MR. nMABSJtl: 

Q So with that factor is the figure of 1,212 units 

under 1-12-s ·C.luater? 

A I WODJ.dll't quution it, alri I didn't multiply it 

at 2.9. 

Q If we wse the fac;tor W'hlch my understand is 3. 7, 

your f~ foe people per.unit is 3.S? 

A 'l'bat' a· dtteet. I do not use the highest in each 

case because I didn't·Wnk that was fair. 'Die average is 

the be•t •.. 
,· 

Q WoUld you belable· to work ou.t the number of people . 
we have tD,ler the dupr1 2.5 cluster so 11e could add it 

to these ts._.s? 

A l w\11 be ,glad to do it.. 

Tiii COUftt a.ple mathematics, I aa.wne. 

1.'HE WITRISSi Clve me just a miaute. I wtli figure 

it. Would yoa. 111- • to ue 2. 9? 

MB.. SYMARSllt That is my understatK!iug, for the 
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cluster figure. 

cluster? 

second. 

TIE CWRT1 Ia that the standard flgUre for R-12•5 

TSE WI'l'NESS1 Yea, sir. 

THE COUitTi All· right. You have the acreage figure? 

THE WITHESSi Yee, sir. It will juat take me a 
. . 

MR~· SYMANSKI• . Please use 3.5 because you have used 

it in the others.· We can't. eompare them, otherwise. 

THE WITNESSt I make that 11 212 units and 4,232 

population. 

THE COORT: Give me those again? 

THE WI111BSSi 1.Wo .Point nine dwelling units per . . 

acre on,417.91 ac1"88 equals 11212 dwelling units at 3.5 is 

4,232 popuJ.aU-. 

BY M&. S1MAlila: 

Q 'Jba oarage ai:eas on Exhibit 17, what neighborhood 

on the- PdU..ek plea - aft. tl\ose in the Middle Run, the two 

you poiateti Gat. 11l the.Midclle Run-· what aeigbborhood are 

they in? 

A n..y are in Retp!JOJ:hood 14. 

Q Is aD.y of them· in 13 or 121 

A lt appeua that B-898 crosses ·the boundary beareen 
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13 and 14, thla case that was granted last week. 

Q Are you aure of that7 

A Not absolutely. 

Q Haw.then been any cues.denied in this area by 

the Board of SUpeftiaont 

A Yea, then have. 

Q Do JOU have •.11•t of thonf 

A I baV-e the ~rs. In the same area. used on these 

two maps• I have · 12 deal.ad.· cues. I have not plotted those 

on ·tb.e ap but th.Ose ue 1a different locationa throughout 

the area. 

Q 'l'b.eae qu.eetiom ae going to be a little blt out 

of orde~ aed I apologlsa. fou talked about a school plan for . 
l. ... 

this? 

A ·Yea. 

Q .Area. Do you have any figures on when ~ school 

will be ~1t7 

A None at all., air. 

Q Yota. also said Rolling Road was. in the six-year plan.· 

Was that in the Mtx-year plan as of De~r, 1972 when this 

last CM* W4f Cfllt#i4ered7 

A No, sirJ you ad.8't1Dderatood me. I said that extension 

of l<eene Mill Road from here to Five Forks was in the six•ye.ar 
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plan at the time this cue was beard and the time the staff 

report was drafted. Rolling Road has been under improvement 

steMily and is mostly completed down to Old leene Mill Road 

by now and has .been under constructi,on on that b&sis for the 

last f iw years. 

Q 

A 

Q 

Did you aay Pohiek Road was in the six-year plan? . . 

Pohiok Road is nOt in the six-year plan but is paved. 

Yeu· also said, that the development pJ:"actices, the 

development, the pUblie facilitiea; have been the resu.lt of 

the practice• •f the wt 20 years; is that c.orrec:.t7 

A I ~ that is vary true. 

Q ~a thia crw41Dg :ln the schools, is there congestion 

in the streeU, to your knowledge, u a result of these practl<;es? 
! • ' ' • 

· MB.. BAZILt 1bat question is, on its face, too 

general to· &mlWer. .I ttoa' t: see how that could be withou.~ 

some kind of"lspecificity. 

~. SYMAHSKis I aak,d, to his knowledge. 

HI.. HAZEL• What be is talking about --

'1118 .COUJ1!1 He Ubd if, punu8llt. to .the planning 

over the last 20 years. ·we . don't have c:.rowded roads and 

crowded ach.ooi.s. l d\fllk it is· a proper question. 

'1'.ffi WI'l'BSSJ YeaJ the answer is, yes. 

Of ~:aurse, t1ta State Statute says we shall consider 
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because if we consider them we must consider them in a 
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uniform manner •. we camot consider them to the benefit of 

one man on one side of the fence and to the detriment of 

another man on ·the otbel' side of the fence. 

'1"he problem with grCN'th insofar as the nature of 

things is concerned baa always been &Qme crowding in the 

streets, some crowdina ~ the schools. I am simply contending 

that in this area the County has concentrated its pl.atming 

efforts and is bett6r equipped to do it in areas which have 

been planned th.au it 1• to.try to ~o it in an uncoordinated 

mmmer wer the Whole 407 aquare miles. 

BY MR. $!!-WfSKI-: · 

Q But it is your testimony that as a result of the 

policies of the last 20 years there are crowded roads and 

congested schools? . 
A '1 have to BAY in a general way that is true. 

Q Let l'J1e refer you to page 72 of the plan if I may. 

A ~ly. 

Q . 1he parapapb. thare under deiasity 1 at t:he end of 

the page, What ia your lraterpretatioa of this paragraph? 

Does it mean ti.at 12 and 131 the population figures there, 

were arrived at for a parttwlar reason -- that is, the. soil 
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and topography? 

A :r· think that is quite true. Pohick Valley is one 

of the more rolling valleys in the Fairfax County context. 

The development, of Pohlck Watershed.WM often discussed a.S 

being primarily cluter c~try. I think that is.perfectly 

· appropriate. 

Q Under this paragjaph then, 12 and 13, the density . 
totals tberet are they q.ot Just based on sewer but also on 

! . . 

the topography a.ml ·-

A. Yes• tb&t'a c.Orrec.t. 

Q · Nmr, refcanJ.Qa to the circle you have made on the 

C•l69 pr~erty, the W1111ane property there as neighborbood 

center. 

A 'l'b.is2 

Q OD the Will1ams property. 

A Here. 

Q l$ tbat where the applicant proposed it? 

A 'lb.e applicallt did not specif ieally propose the 

location of tbe ceatterJ he requested a re:acming and the 'center. 

itself .t.. located 1n dd.s geneZ!&l area. I do not believe it 

was sh.on • a:ay ~ ol .. application that I saw. 

Q I Jder you to Stipulated Exhibit No. 2 and ask 

you on page 12 there to z:ead tae laat paragraph. 
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A I feel that the requested use -- this is a statement 

of justif lcation by Thomas R. Williams -- I fee that the re• 

ques.ted use of the property is in ac.c.ordance with the best 

land use for the County and will provide for approximately 

400 homes to be.built. There is another contiguous property 

of 50 acres to the requested rezoning which is not excluded 

in this application and it is anticiPl'ted that the neighborhood 

center ~o. 12·as envisioned in the Restudy of Pohick Valley 

should be located. here. For these reasons I request rezoning. 

Q · Do you think that is not excluded, not included? 

A He· 1s . here; you should .ask him. 

Q ~s this appear to be a SO-acre parcel to you? 

A .Approxitnately that. 

Q W~ll, Ul'lder this paragraph, and can you interpret 

whether th.is applieant intended to build the neighborhood 

c;:.enter? 

A ~ cannot• sir. I. think you will have to ask him. 

THE COURT: Does he have a choice? Where he builds 

the neiglibO.rho.od center, isn't that up to the County to 

approV'e. c:wne war or ano~r?. 

MR. S1MAISlI s · I am trying . to show what he said in 

his letter of justt.fieat1011. 

THE COUlTi All right. 
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BY MR. SYMANSKI: 

Q He dld not.J.ntend it to be rigllt there, from that 

let~r? 

A 'lbat's right. sir. He would have to, if the village 

center under the plan was going to be located there, it would 

have to be a d1f f erent type of application at the ~roper time 

to include all the uses tb4\t were in. that center. 

Q Diel this appl~cation itself have a neighborhood 

center located then? 

A ·1 t did not. 

Q Nori, you haw tutified, I believe, that there is a 

neighborhood center located up here, is that correct? 

A 'l'bat•a c.orrec.t. l'h.ls is a c.ommmity center. 

Q Is that where the Pohick plan shows that center or 

has it been mewed somewhat' 

A It·· bas l;aeeu moved somewhat. The center located 

here is a connunity c.euter. It la:aetually located, actually 

to the west of tbat at. that point. 'lhe neighborhood center 

is located. fur'11er up here alOQg Burke Lake Road. It has 

actually been zoned at. this point so the movement is from 

here to here. 

Q ls it moved tOlfard or away from the proposed 

neighborhood center on OT close to the subject property? 
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A It ls closer to the subject property than the other 

shown. 

nm COURT: 1faat community center show on the 

other plan underneath?· 

'J;HE WITltESS1 CClllDtl:Dity center here. 

lHE COURTS Apparently rigJat on top of ~ biter-

change? 

THE VITNESSs ?bat's correct, sir. The interchange, 

the proposed road goea up ill this area. 

THE COUITs · So it is actually moved west of the 

interchange 't , 

TaE WI!RESSt '!Ut's right. So the interchange 

would be here. It was actulllly zoned at this poin:t, which 

of the interchange plan so>we don't know exactly where it is. 

But it 18 in '.·the very elose' proximity to what the plan called 

for. 

BY MR.- SYHANSKia 

Q You.have tea'lfhd that there t.- one neighborhood 

center Whl.Ch has been. ••tablished ill· Middle Rm. . ia that 

correct? 

A Yea, sir. $t 18 this one located on Pohick B.oad 

here. 
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MR. HAZEL& I didn't understaad the testimony that 

it bad been e1tabliahad •. It had been zoned in Middle Run. 

'Iha~ is why we put the . 0 X" there inatead of "C" and 0 N" there. 

THE WI'l'NESSi I'm sorry; l misunderat.ood you. 

BY MR. SIMANW·a 

Q Rxcuee me. · It bas been zoned. What neighborhood 

bas it been .zoned ht? 

A It ·appears to ,be &oned 1n Neighborhood 13, vary 

cloae, from the ge1!18ral map• of the area planned for. 

Q · N•t yoa al•• teatif ied on the polic:.iea of the Board, 

page 11. 78, 79. End of policy Dine, the statement cm the 

abrogati.Oll of the aewer eontract, 

A Yea, sir• 

Q Are there any other statements in this policy state-

meat which sb.w ya a.., reasouiag, or bebiwi the BOard•s policy 

on Middle Rualf 

A l••J in n1d!»a the statements, thea. were written 

in 1968 .ad apprond 1D 1969. 'Dlat baa been almost four years 

a.go and theae. pol.1c.1e• .U.W.,s talk, ea~lally in policy five · 

where we talk abet&t, i.t Qall be the policy of tb.e Board of 

Supenieon to avold t:lae p~sence of a population of urban 

deae1ty in t.be M14dl• am aub-Waterahed until auch time as 

public f41C.i11ttes end ael!'Viees comeuurate with such density 
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either shall be available or sh.all be programmed to be available 

in the reasonably near future. 

As a plaunt:ng matter, something that was wr1 tten 

four years ago, the ¥'US<mably near future to me means the 

five-year bask' pla element in capital improYemellt, which is 

~ Statute on .capital 1mpi:ovements ·program -- I have to assume 

that. 

Q What they are talking about here, are they not, is 

trying to coot'diliate publ14 facilities with urban densities? 

A I have no objection to that at all, sir. I think 
-·· 

that is eorre¢t. Wbat t aui saying is, in the four-year period 

since tlult time, what I have found in my investigation of the 

laatssE!Wral weeks bas shown that between the efforts of the: 

private sector and the agencies involved, there has been an 

effort to coordinate these :.facilities. 'lbey all are not in 

place, e>bvic..lsly, b\tt they never have been and never will be 
I 

insofar as. the County is concerned: in a specific poillt in time. 

Q You say the South Run -- with regard to the south 

Run, I belie~ yoi1 said that it was a no-growth area for a 

couple . of reaaena, one of which was --

A There were s8"8ral problems in;YGl\ted. 'lhe probleinS 

I ~ited were problems that I was familiar with in 1966 before 

I left the area, aad of course those· answers have always 
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been solved now.. ODe of those was on the lower end of the 

watershed with regard to the access through parts of the Lorton 

RefQrmatory. 'lhe. other had to do with the Burke Lake Park 

establishment. 'Ihese were historical. 'lhose problems have 

been settled. i'he only recent problem as to the. South Run 

area was, that I can rec.all; oceurred in 1968 after.I left 

here. It was one which we .had planned, was the location of 

the PL or Public Law 566. impoundment in that area which was 

settled, I believe, as a part of the RTC-5 or Pohick develop

ment whieh eatahliabed the lake in Middle Run but. that was 

simply a technical. prol>lem at that time and the program bad 

not been approved by tbe CQl!lgressional department or Committee 

on Publ~ Woi:kB f~ ftmdlllg. 'lb.at has been funded· and has 

been built. 

Q Exhibit No. 12, I believe you.pointed out sOI"OO 

green areas :Or COD&ervatioa· areas. Where were those in the 

\ 

A '1'ba prlllm:y areas that were not progxamned for 

gr0trth •·• t1'.ta.t i•• l1y *8.tt they were zCQSd at that time in 

the RE•l or 1&*2 oategorJes, dealt vi.th the area along the 

Potomac, the lWPGr l.Dai.aesY.ille dis~ict north of Seven and 

the Difflc:ult. lml ~ largely up t.o a point just below the 

1nterseet1on with Boute SO and 66t ealusive of Reston and 
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exclus1n of the veatem part of Via11DA, which drai:ns into 

Difficult 1bm. at this time, and parts of Tysoaa Corner which 

dr~ there. 

'fba ma1a valley of Difflc.ult Run and the upper 
. ' . 

Dranesville dlatrlct wen left in tJae lower deulty ca.tegoriea. 

Thia waa an offshoot of ruult, a dhe~t result, o~ the Freehill 

Amendment case of Had\ is. 1959 whi.ch put thia area back. in 

low denaity after lihe ~ case wae decided. 

'lben W.. an eattrely different reason for here . 

Little B.ock.y Corge, 014 Mill, Wolf Run, Sandy Run, Lion's 

Dam, ~ ad Popef Be8d, theee were direct feeder ah.eds 

into the Occoquan lfatenhed. 'lherefore, the poliey was that 

the 11118 w0t1ld be dnwa generally along 123 which ·is now 

known aa Ox Road as beJag the div1d1ug line between normal 

expansion ·and bet:wea ueu which should be conserved. 

1.'h8 only cicmuvation. zoning we bad at that time . 

wa,s the 1£:-2 and the U-1 categorie4. 

'Dae IE•2 WU wsually put 1Ja place aad WU inteaded 

to be a pawN'811t SftlD&• 1be B.E•l hu ·alao 'been used 111 

Fairfax u a hOldlaa ... deperadiag on caaditiGAll that arriftd 

at. tlaa U•h lf die ana 1t&8 plmd f~ growth, the BE•l 

waa aomall7 na.._d to that gJ.1llfth area, whaUftr the dauity 

ia., uni.en tbe pdd.S.- deulty • recorded. lots 1n a gi.'ftll 
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area was developed with units at R.E•l category. Of course, 

the case here lu DifflCult Bun, and along the Potomac River, . 

and.along thue area.a; has been that there has not been major 

developments occur 1n those areas. 

Q Do ,OU e.gree with that? Did you agree with tbat at 

the · time that was good plamd.ng7 

Q SO·J'Otl do 'bal~ that there should be some.areas, 

or there can be some aru.s·. in the planning process which 

are no-growth• c.oatrolled .growth, or conservation area.sf 

A Well. l won•t ever uae the word no-growth. I be-

lieve in principleoof .. rship of private la:ad. I would aay 

that there an differeac.es in degree of controlled growth. 

I am saying that 1n then areas which have a very def iuite 

overall.public poliey 1a PJ:Oteeting water supplie• and streams, 

are the OWJftlcU.nc coulderation. I am simply saying to you, 

sir, tbat .tbl• area b.6nt as long aa 20 years ego, was pro

granmed for powth .area because it was the largest, most 

iogieal plaee. to expqd .. County's gx-wth without the 

phys.teal probl-. of pOllw.t.ing the Pot.Gmlle IU.vn: of the 

Couat.y'a ~ 8111Pl:V• · 

Q Asad we ·l*t _,.r iD there1 

A 11lat' s npt.. 
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Q lbat is a eomiaitment? 

A I· think it 18 a commitment to channel gr<Mth in 

tha~ direction and to pi-operly coordinate it. 

Q Unalterable, no matter what? 

A I wauldn* t go quite so far as to say unalterable 

no matter what• but I think to say,· sir, if you are going to 

spend that kind of maaey in that kind of area and divert the 

County to, in related facilities, which are not getting back 

on user charges to direct its devel.opment to follow th.at, 

that you have eommitted yourself to growth in that area. I 

am s&mply saying, I do not believe that you can draw a contract 

to provide water and sewer in Middle Run area and then direct 

the Schoal 3oa.rd and tM parks people to work with developers 

in this . area as was done in the 566 program and then at some 

particular poittt 1u time under some partieular Board of 

Supervisors,· .. say we are going to stop that. I simply as a 
. 

matter of ~ac.tical jU<lgme1lt do not. think it 1s either practical 

or aeulhle. 

Q Did. you wor~ on the Pohick Restudy? 

A ·No, air. I waa 110t here vben the Restudy was dcme. 

Q Yon~ ltudied it, as I understand? 

A Yea. 

Q Prom your study, wan' t me of the eonsiderations 
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in the plamat12g staff asking for a re.study that develoi)mant 

in the Pob.ic.k •as not g~ing the way they thought it should? 

. A Yea, I think that is one of the reasons they re-

que•ted it. I think probably tbat ~ey requested it because 

there were a lax'ge mllber of applications and grantings for 

siiagle•family developraara.t aa sh~ On that historical. map, 

and I beli~ t;hat the Couaty was concerned, or the s~f 

was com.med, that sCllla ot these centers be established to 

accomocl&te daat ll'OWth• 

Q waa't orae of the reasons that suburban· sprawl, as 

it is c.al.lec:t,·waa develop1-g in the Pohick? 

A .Thia is what I call a, if you will pardon me, it 

is what .I ~l a sematt.cal or PR or public xelations reason.a. · . · 

'I'h1s is wbat people say to newspaper reporters but I don't 

believe, if JGU look at what bas happeued in the Pohick Valley, 

you can be ~. either from an aerial view of from the . . 
aerial pbotopeph alch is here tbAt Pohlck has been victimized 

by a~ ....,1.. I W.1\k the fac;ta point out that develop. 

ment of the Pobic.k ~·pretty much follCllitea the plans eatab

liahed .. CJd.;f Comtty Oftr 20 yeara aao.and ~·been amended 

in the ume dincc.loa 'bJ tals and previous Boards. lhis is 

why I ra.fernd to the fat that thia Board was quite careful 

to aay tbat their polic.lea did not abrogate those agreements 
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in the plamdng staff asking for a. restudy that development 

in the Pohick was not going the way they thought 1 t should 1 
.. 

A Yea,· I think that is one of the reasons they re-

quested it. I. think probably that they requested it be.cause 

there were a l&rge number of applications and grantings for 

single-family developc.wmt as shown en that historic;al map, 

and I believe that the County was concerned, or the staff 

was concAu:ned, · that SCJllK? of these centers be established to 

acconmodate tbat piowth. 

Q Wasn't oae of the reasons that suburban. sprawl, as 

it is ealledit ·wa.8 developln& in the Pob.ic.k7 

A 1.'his ia what ·1 call a, if you will pardon me, it 

is what l call a semant1cal or PR or public EelatiOllS reuons •. 
' ' 

This is .vbat people say to ·newspaper reporters but I don't 

believe. if yeu lOCik at what has happeaed in the Pohick Valley, 

you can be .c.Onri.a.ced ef.-tber· fram an aerial view of from the 

aerial pho~paph vhicb is here that Pohick has been victimized 

by aubUrbaa a,.._l. I think the fac.ta point out that develop

ment of the Pobick bu pretty much f ollawed the plans es tab• 

lishedl>y tlaia County owr.20 years ago and have.been amended 

in the saae dJ.rectie by this and previous BO&J:ds. 'l'his is 

why I referred to tba fact that thi• Board was quite careful 

to ;say that t!leir polf.eiea did not abrogate those agreements 



made '.in 1966 •. To me, that makes the whole question moot. 

The question, the deeisi~, has been made: they are going 

.to follow it. 

Q What is suburban sprawl; PR or other terms, what 

does it mean? ·It bas a popular deflnition., does it not? 

A If you wet to call it a generic term, i~ has a 
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popular definition: acres, acres, and square miles and square 

miles of little houses lined up on their own rectangular land 

with no ebailge in landscape for miles upon end. That is 

what it~. 

I a sayiq to yClu that I have n¢ seen that kind of 

development take place in the Pohick Valley. 'lhe reason for 

it is that the cluster alternatives which were written into 

the ordinances in the ·middle '60' s have been taken advantage 

of by devalopers to the benefit of the County, to the buyer 

and to themselves. 

Q Would you elQ.llain the cluster concept in relation

ship to this property on Exhibit 17 and with relationship to 

the neigb.bOl'hqod ceuter Which you have dram there 1 

A Yea. 

,,.__. l I &:m' t own land. Vtn".&.OUS .,, Have not asked for 

his detailed. plaaa with Mr. Williams or anybody else, or the 

COWlty .• 
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Q Have you seen the development plan? 

A Yea, but I haven't seen the neighborhood center. 

'!he . 'tasic road network is the sewer line• here. 'l'he water 

line is here. ·· the basic road uetwotk enframes the property 

and croaaea it here. 111.is is Pollick Road 641; thS:s is Old 

Keem Mill, Route 644J and this being the crosa·C~ty 

expressvay for the future lf'ith interc.bange here, and com

nunity ahopplilg C'lmtezt ~n this area. 

As this 'pftt.iOD ckrvelops, which is north of the 

power liae ~· north of the cross-County expressway, these 

roads would no.rtBAlly be lrDproved by the developer. As de

velopment progresses, a sitt would be selected in conjunction 

with the twu applications or on part or all of th!• site. It 

doesn't :make any differaace which, to locate a village center 

in a.cc.cmlance with the plan. 

Q YoG mean a neighborhood center? . 
A A Mlgb.'borh.ood cater, excuse me. the neighborhood 

ee11ter·shouJ.d he duigned in accordance with the County site 

plan and appi:.i and zord.1*& asked for at the time these plans 

are worltecl out for tbe 8-t1ft tract. But that is the reason 

the c~ve Plan b by Statate .aeneral. that center 

should be in tiua area. I see nothing in the development of 

the case 301 or case 169 which would abrogate or prohibit th.at. 
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The access, if I might point out, is scheduled for 

improvemnt to this point. 

Q l am askiDg, really, the housing pattern rather than 

the complete developneat picture. 

A Under the village situation --

MR. HAZELS lf Your Honor· please, I am not sure --

I don't mind the questions.about the ~evelopment pattern and 

the housing pattern but one of the problems is, when you c.an!t 

rely on the County's Master Plan to go to the zoning, it is 

obviously impossible to prepare development plans which have 

much meaning. We are two steps further down the road when we 

talk about the housing ·patterns that might or might not be on 

this tr•t and tha zonbg case boundaries. Bu.t I ·don• t have: 

any question, I jut wonder if it is relevant. 

MR. S1MAl'SK1i 'lbe plan calls for cluster. c~pt. 

Mr. Payne h$8 cir--. the neighborhood center. There are 
. 

policie.s in the plan about what should go around the center, 

nelghbol'hood center, wbat should be there. I am trying to 

determhle w~ thie pr.oposal for R•l2•5 -.over this whole piece 

of property meets tbe pol1~1es of the plan. 

'1'HK COUftt la said lfbere be drew the circle is 

just J:"OQCbly Wllere it 1a Oll the Maste~ Plan. 

MD.. HAZELS 'lbat•s right. He didn't say that is 
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where it la going to go. 
MR. SYMANSKit .I have a question on that. 

THE COUIT1 If you are asking him what the housing 

plan is, sir• ·there ina•t any housing plan because the site 

plan hasn't ..en been submitted because there isn't any 

zoning. 

THE WITNESS: 'ftaat's correct. 

MR. BAZEL: When ·you spend three and ~ half. years 

getting a zoniag.deetsion ~-

nm COOi.Ts I have nlled on it. So you don't have 

to argue it ~er. 

Ml.. S!MABSKit No more. 

THE C<lJllTt Nf;tt on the housing plan for·these two 

lots. 'lbat is· the next thing after zoning. If there is no 

zoning there is no b~1ng plan unless he wants to.go to the 

one-act:e c.1u•ter. 
. 

THE Wl'!RESSt '.'fha.t' s right. 

BY MR. S!MANBI: 

Q ISJ!l't there a po1.icywhleb says .the neighborhood 

center.should be 1rl the prOleimity, middle of Neighborhood. 23•. 

approximat~ly1 

A It says. apprQJd.mately~ I presume, Mr~ Symanski, 

that is 'What it means. 
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Watershed bcuDdary is just north of Old Keene Mill 

Road, that neighborhood e.enter, under·a prepared site plan. 

It ~hould obviously go .~ this upper region of the watershed. 

Now,· as to whether it goes here with aecess along 

Route 643 or whether it bas access along 644 or access along 

641 with interior roads going out on the normal clU:ster patterJi · 

throughout the surrounding development is of no real importance. 

This is Burke Lake Park and there is no possibility of. en

croachment. Obviously the center should go in the Middle Run 

Shed where shown and it should be on one of these tracts of 

land. But as .a pra.ct1cal. matter, it is unimportant which one 

it goes on as long as nlated land uses around it are consonant 

with the·. rest of· it. 

Q I understand the .idea of being in ~ center, the 

people caawalk to it rather than having to ride. 
' 

A tbAt's right. But again I will point out to you 

this .... 

Ma. HAZEL: I still don't see the relevance. I 

didn't understand that.the Board denied our application be

cause we didn't show thts neighborhood center in the right 

place. 'l'b.ey MVer gpt to the neighborhood center. There must 

be eiomething 91iea1-g. 

THE COURT; Wbat ia the relevancy of the lino of 
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questions on the neighborhood center, sir? 

MR. SYMANSKI a 1be proposal doesu • t meet the Master 

PlB.r,l. 

THE COURT: 'l'he Master Plan doesu t t say that the 
. . 

center has to be on either one of these lots, does itZ 

MR. SYMANSKI: It does say the center sh~ld be in 

the ttliddle of the neighborhood, if possible. 'lhey have pro

posed in the ·staff report to put it at one corner of the 

neighborhood. I am just trying to point out that it doesn•t 

meet the policies of the plan. 

HR. HAZEL: We will be delighted to come back and 

apply for nelghborhood center at that loc:&tion if we had any 

reason tQ believe it would be zoned, but it was never mentioned 

as a problem. 

1'HE COURTJ I can only assume that the de\Teloper 

would rather·. ba'\Pe 1.tltens.ity of neighborhood center than R-12·5, 

I really dori_• t see that it is relevant bee.a.use it was not 

s-tated ·in the appl1cat.i.on that they were going to put it in 

there. I a..qS'Ull'ie ~ you go for site plan· you could say, we 
. . 

would like to have it 1n another location. 

MR. BA.ZEJ.1 I asked the staff. He assumed it would 

be on the next lot:; it ~t be on tb.e next lot east of him. 

It m.tght be iu the center of the 0 V." It might be just north 
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~fR. SYMANSKI: lb.at is his property, also. 

THE COURT: Which. in the center of Virginia? 

MR• SYMANSKI: Fifty-acre parcel. 
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THE COURT: . Maybe that is what he was going to try 

la.ter -- maybe ·say, no, and somebody else, let s~body el$e 

put it up. I think it is irrelevant as to the location of 

this center unless they,were applying for the entire neighbor-

hood. 

BY MR. SYMANSKI: 

Q The R•l2·5 category applied for with possible 2.9 

under the cluster concept, above the densities proposed in 

Ma$ter Plan? 

A Yes, I believe densities in the plan are shown on 

the map at 2.0 and in the plan text at 2.2. 

Q Mr.· Payne, you have testified in this Court before, 

have you nott that you consider public facilities to be an 

appropriate consideration within the zoning decision? 

A I think so. I think to act on·· zoning without con-

sideration of facilities.available would be simply a dereliction 

of duty. 

There.are different considerations, if I may point 

out to you .,_ this zoning here is in the Middle Run Watershed. 

• I 

I 

I ., 
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It was stated by t~e st{lff that this zoning was granted; that 

staff stated that with the completion of Old Keene Mill Road 

to this point, that acce·ss to this case would be excellent. 

The.same reasoning, they said it would be bad for these. 

That is illogic~!. This zoning is in the Middle Run Watershed.· 

If you follow that kind of question, there is absolutely no 

justification· in my mind to say that this is valid :zoning 

based on access. You have the staff report which states that 

access from here will be excellent. . . 

Q What neighborhood is that in? 

A 'lhis again is in 14. Again this boundary. But the 

fact of the matter is, Keene Mill Road is going to be built, 

neighborhood or no neighbor~ood. 

Q With regard to road system, how many trips would be 

generated by using the factors and planning staff uses by the 

1,2121 

A Unless I have tQ go through another mathematical 

ex(!rcise 9 if' we take each of those different factors t~t 

I worked out for you, it is normally figured at 7.3 ~rips per 

unit by Highway Departtbent figures. The County staff some

times uses a grea•r figure . than that. · But again, I would 

submit that the figure of seven to 7.3 trips per day is the 

figure that the Highway Department confliders valid for .road 



238 

planning. . tbAt. is per urttt. 

Q Even--under yoor. figures, there are going to be 

9,00.0 to 10,000 tilp& per day using the R•l2•Scluster? 

A At fts.11 ;-ltevelOpft.ent, · that 1 s correct. 

Q ·· Is dUa ~'-c'ayatem down theJ"e capable of <handling 

that t'fP'i·' of t.raffa 1· 

A It eertain:ly will be. At the present time it will 

have to cotitimie tb .. be .... tmp'J!OVed as has ·been stated earlier. 

At the pr~sent<tiine the existing two-lane roads in the area 

are not adequate' for th.at .v.olume; .there is 110 .question about 

th.at. .(.'.! 

Q Mr.· Payne.,: J.Wt's .assume that the roads attd the 

Virginia Depa1!1l:ment of; :Highways• six•year plan: are· built. 

Would that· be· '.Keene1 Mill Road -- let me ask Y®•· what· roads 

ar~ in the· siJt~yeat::. plan: of the Virginia Department, Of 

Highways? . · · B€ . . . \., .(.· . 

A · 'l'he: ;cmJ.y rA>ad',<·i have bdormation on that i.s in the 

six•year ccmstluc~:;pngdm is KeEtiue Mill Road extended tQ 

Five Fo~: hex-a~. ;.1tuttt~r.ts '"1lt >the State program. 

··~ !. , flm;.:(;OtJaflt ':·.~••did the (.six-year pelliod start? 

:411.'BkWI~t.h·~···last· six-year period started, I. 

' .:~. ~ I ·. l 

THE COURT: This is within that six years? 
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BY MR. SYMANSKI: 

Q lsn't the Virginia Department of Highways' six-year 

pla~ continuing, goes from now through six years? 

A I am sure everyone realizes this six-year plan is 

directly related to two things: that 1s, the problems or 

traffic counts on givea roads in the secondary sys~m, one. 

And two, the allocation of secondary road money to 

Fairfax County~ That ls why those plans change almost on an 

annual basis. The traffic ·counts down here have not been 

severe enough to justify the improvements for tho.se roads. 

This is why -· it has alwaJi3 been the case -- this is why the 

developers will have to do it in advance of traffic need, not 

as to nuznbers or loads but as to traffic design. 

A!B I see itt it is perfectly an appropriate way to 

take a County in this part of Virginia and bridge a· gap between 

the Higbway·aepartment and the City Highway Department for . . 

the County. 'Dle oniy alternative to what your question· is, 

is for the County to become a city and take over. 

Q Speaking of bridging gaps, don1 t you get that,· gaps 

with thi1 system? 

A 'l'ben is ao question; there is 110 question about 

it. 

Q Let*s get back to my question: 
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When the Virginia Department of Highways ~oada in 

the VDH plans are built, won't access be out to 95, but not 

in any other directien, appropriate access? 

A The major, !1rst, access will be to Rolling Road 

and 95 as soon as possible, and improve other roads concomitant 

with that. What I am saying is that. 10,000 cars is.not to 

be, shall we ~ay, a panic button figure because there are at 

least six road directions in and out of this a.re~ which, 

through the developer and. State improvement, will take care 

of that. But obviously it is going to have to follow the 

pattern that was alluded to this morning. 

Q There are six ways out of there which are modern 

roadways, s.afe ways? 

A I didn't say' that, sir. 

Q There are six2 

A Th.ere are six ways to get out of this ·area, north, 

south, east, and west. Obviously they will all not be im

proved at once. l1te most critical improvement has been 

mentioned, Hooes Road to the south, to 9S.,·and Old Keene Mill 

Road to·tb.e east, tQWard Rolling Road and Springfield. 

Q Hooas Road is no 1011ger on the six-year plan, is it7 

A I don't believ-e so, but it is being.built daily. 

Q Mr. Payne, isn't it true that there 1.s a line of 

.._, 
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separationt although llSGr?eWhat jagged line. up he.re. on 

Exhibit 18 between the developed and the undeveloped part of 

the Middle Run and the Pobick Watershed·? 

A Yes,_ sirs I think I did explain part of that to you. 

Shall we eay as a specialist in planning history, 

I know some .things most people don't know. 'l.'hia is the limit 

of Middle Run~ lbis is all that is cOlllllitted to in Middle 

and Main Brancm area. · South Run, to all intents and purposes, 

was not in those ~lans fer density growth. This area is owned 

by syndicates of people and was purchased by Dr. Homer Hoyt 

in 1952. 

Mi• HAZEL: Woul.d you put an "X" in that with purple 

crayon, on· that EXhlbit. 18, in the vicinity of the Hoyt tract1 

I think that 1a relevant. 

THE WITNESS& 'l'bat was the starting of this. It 

lo~ad ar0Uli4 to the ScMthern and went out to 123 in this 
. . 

area in largt c:.nenbips. ;That was in 1952. It particularly 

occurred at that t1m for two reasons: 

Dr. Haner Hoyt is a nationally known economist who 

was retained by Fait"fax County to work with Dr. Mcclosky and 

Dr. McHugb of ·Nett tort to attempt to develop the Fairfax 

County•• first -c~heUive plan. At the time that plan 

was presented .it was never adopted, but at the time that plan 
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was presented, and after it was presented, Hr. Mcclosky and 

Mr. Mcffu&h had drawn a line of growth which generally followed 

the railro&d and dOWn the Burke Station Road, i~luding Middle 

Run, and it excluded the area, and Or. Hoyt developed quite 

a controversy in the newspapers locally about Mr. McHugh 

creating a Chinese wall Wlth regard to ownership of: his land. 

Shartly after that, he and a syndicate purchased 

that land and are holding tt and have held it einee 1952 for 

development purposes. 

I ha\te no way of bowing, unless you call Dr. Hoyt, 

when he will'dwelop it, mt laud is awned by a syndicate 

for that purpose. 1bat is the history of that. 

THE COURT1 a. many acres are in that syndicated 

land1 

Tag WlTN&SSa the first notice of this in newspapers -

this is about 20 years agoe, Your Honor, so please -- I can't 

find those, but I do ramaber the controversy over it between 

Dr. Hoyt and o.r. Mc.Hupf but. at that time there were 1:,200 

acres inYOJ.ved. 

What it le teday, I simply do.not know. I am in the 

same boat that Mr. ilowDe is. He eeUmates over a thousand. 

I do not thi·nk it la 1.11Mler 1,200. 

. ""; 
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BY MR. SYMANSKI: 

Q How far is that from the subject property? 

A This is a 400-scale map. That "X" I put there 
I 

'would be close to the center, about ten inches or 4, 000 feet, 

so three•quarters of a mile. 

Q It is your information that they are hol~ing that 

·for development 1 

A 'lbat is my ~ormation. 

Q Does the proposal meet the planned policy on pro-

viding low and moderate income housing1 

A I don't believe there waa SDy discussion tha,t·r 

found about moderate income housing. 

THE COURT: Just a minute. I happen to have been 

involved in that case.· What policy applies to single-family 

dwelling under low and moderate income housing? 

MR• SYMANSKI: Policy in the planning, Your Honor, 

on page 23. 

THE COURT: You are saying that can be done in this 

aua? · .. 

TB WITNESS: No, Your Honor. I am saying that the 

plan -- we haw hea;-d a lot about high-cost housing -- I 

wonder if this isn't going to alleviate some of that problem 

that we have been hea=i.lag about all day. 
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THE COURT: Where is this? 

MR. SYMANSKI& Low-priced housing, the supply of 

low-cost houaing, general policy on page 22. 

THE WITNESS: Policy two,. I think you are referring 

to. 

TIIE COURT: LCllW and moderate income housing ordinance · 

which I assume this ls reff;lrring to w•s declared invalid by 

this Court, by thia ~r of this Court. It has alre~r 

been argued before tho Supreme Court. I don• t know what the 

result of that ia gotna to be, but UDder the evi~enee now. I 

don't know how you can put in moderate or low-coat housing 

no matter how you tried to. I don't know how. It is Sil 

impossibility -~ how relevant to that consideration. 

MR. SYMANSKI: I was trying to bring out the point 

whether this was in fact going to alleviate the problem we 

have be,en hearing about with regard to high cost of housing • 
. 

THE COUitT: I think probably the plaintiffs herein 

will stipulate that they did not have anything in their 

applicatiQJl t~ prOVide for low~eo•tthbu8iq. Is that correct,· 

sit"? 

MR, HAZBl.a Y•s, sir; that's correct. It might 

be very desirable but i't is an impossibility. 

nlE COUIT: As defined there, they say a house . 'i 
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between $12,525, and $25,000 aa being moderate-priced housing. 

MR. HAZEL: We are trying hard to provide some 

housing under $50,000. 

BY ·MR. SYMANSKI: 

Q Does_thu meet. policy on 'page 21.that.enC.ourages 

PDH or planned devel0pment for large tracts? 

A Roi sir; aa l read this, and noticing the reports 

with regard to cooperation. I felt that the PDH categories 

were going ~o be. enc.GUPged and also I felt that the cl~ter 

ordinance undar tbe alternate of subcliviaion was to be en

couraged at Pohlck. I f Ottlld nothing in that plan anywhere 

that said that the Maia Branch of Middle Branch were to be 

restricted to PI>H zoalag. 

Q ·It does· say they are ene.01.1r&ged, does it not? 

A · I would thlllk that is quite an appropria~e statement. 

TQE. COUltT1 May I ask, sir, are you going to have· 

evidenee tha~ the County eaGouraged the developers to develop 

along those liues? 

Mil. SYMMSKI& Ro, Your Honor. 

mi C01JaTi · All right, air •. 

Ml• S1MdSU1 I would llke to get a list of thoae 

cases that were denied. 

?81 COUl.Ts Wily .don't you .get it between now and 
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Monday? Let lt be uncl~rstood that you just lis.t them and 

sign your name. If you wish to offer them, you may. 

MR, SYMARSKis . No further questions. 

iEDIRECT EXAMINATION 

BY MR. HAZEL: 

Q Mr, Payne, the circles that are on the Master Plan 

are, by definition, of the "8.ster Plan a' floating circle to 

designate that somewhere in.a particular nei~hood or area 

there should be that f•11i·ty, is that correct? · 

A Yes, air. 

Q 'lbey are not intended to specify, to be at that 

exact loc.atiOil? 

· A If they did, they would be in violation of Statute.'. 

Q That is demoutrated by fac.ta tbat tbe c01Mnmi ty 

center is sham 1D the middle of the interchange? 

MR •. SYMANSKI: I thought that whole. subject was off 
.. 

limits to me.. I would l~ to object on relevancy. 

'11IE COUITs SUtained. 

BY M,R. BAZEL: 

Q Mi:. Payaa, since .1969, a. umber of highway imprcwe-

.rneuts haft been eGilpletred that feed into the Pohick, have · 

they not? 

A • • 'Daat·s correct. 

! _, 

I 
I 
! 

·;' 

I 
I 
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' . . . 

Q Are these f iret the four-leaf clover at BaveDSVorth 

or Shirley ·and.Braddock! 

A Yee. Om of the. most important ones that was c.om-

pleted in conjunction vt.th Braddock load ext.euion. 

Q Extelision of Braddock to Qiinea? 

A Tiaat!s right. 

Q 1b.e four lane aiMl imprOV8118Jlt of Rolling Road from 

Braddock to Keene Milli 

A Correct. I ••tioned that. 

Q Improvement of Keene Mill from the center of 

Spr.ingfield.lar:td the Beltway was to Rollin& Road? 

A ?bat baa all been completed 1n the last six to seven 

years. 

Q . Of course, the granddaddy of all, the Shirley 

Hipay improvements htto Springfield area, which have been 

very extensiw? . 
A ;.'l'bat•s correct, sir. 

Q Do they all have relevance to the present posture of 

the subje~t p,.-opert.y for rezoning? 

A. ·Collectively• . they do because this 1s the main 

trauportatioa system currently to aove people in and out of 

this rapidly grow1~ area of Fairfax Countyu well as through 

traffic. 

I 

. ! 



Q During the f0\11" years s.ince 1969 adopt.ton of the 

Pohick Raatwly, all those have coma to paaa, have they not? 
' . ' . 

A that's correct·. 

Ml. 

MR. S~I: No further ·questions. 

nm COURT: May the witness be excused with the 

exception of •rovicling counsel a list of those zoning 

applications i.tl thia area which were denied? 

If you. vlll pleaee do that, air, and proride it 

to cOUnsel, pet:bape SOll8t1- tomorrow• then if you have .. any 

reas~ to recall the witness you can arraQge for bis recall 

to discus• ny of thou on Monday. 

the case is la reeea• until Monday morning. 

(Wltereupea, at 5:15 o'clock p.m. the· beariq in 

the above•ent1Ued •tter was recessed until 10:00 Q1clock 

a.m. Monday,. '.JUly 16, 1973.) 

· ... 
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