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VIRGINTIA:

IN THE CIRCUIT COURT OF FAIRFAX COUNTY

THOMAS R, WILLIAMS and
 JAMES L. McILVAINE,
Plaintiffs,

'v8.,

'THE BOARD- OF COUNTY SUPERVISORS

AT LAW NO. 26399

OF FAIRFAX COUNTY, VIRGINIA, ;
L - Dérendant. :
Ao a. VAN xnins ASSOCIATES, INC.
_.Plaintiff. :
| ve. | : IN CHANCERY NO.39437
THE BOARD OF COUNTY SUPERVISORS
‘ OF FAIRFAX COUNTY, VIRGINIA, :
! " N ’Derpndant. :
.......... e e e e e ey

Fairfax, Virginia
‘Wednesday, July 18, 1973

'The above-entitled matter.came on ¢to be heard at

i
10:00 o'clock,. a.m.
BEFORE:

| HoN, WILLIAM G. PLUMMER, Judge
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THE COURT: You said you had one more

" witness, right?

MR. SYMANSKI: Yes, Your Honor.

~ THE GOﬁRT: I'd like to state for the

record I've just peén adviéed‘by couhsél in the school
bond referendum cese that that case 1s‘going tp be
dismissed:by agreement of the parties tomorfOQ. So the
issue of the validity of the séhool bond referendﬁm
apparentl§‘1s moot now if they are dropping thét suit,
I don't know what brought this sbout. Suddenly the
Taxpayers Alliance‘dacided'to g0 no'further.‘

Go ahead, sir.
Whereupon, | |

JAMES D, PAMMEL
having been duly Qworn previously, waé examined and
testified further upon his oath as follows: |
N DIRECT EXAMINATION

BY MR, SYMANSKI:

Q Would you state your name for the record,
please?
" Ae -James D, Pammel.

Q ... An@ your position?

A.  Dipactor of the Division of Zoning
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Administration for Falirfax County,
 MR. SYMANSKI: I'd like to offer Mr. Pammel
as an expert plgnnér'also, four Honor. |
MR, HAZEL: I have no objectidns.
,THE'COﬁRTf Go ahéad, sir, |
BY MR. SYMANSKI: | | |
Q. ~ Mr., Pammél, you are familiar, é;e you not,.
with the iQning propoéals we are consideping‘today? B
A Yes, I am. | | | :
Q. Now, with regards to the density plat 1n
‘C-169 and C-301, 1in your.ppinion, did that dehs;ty meet

'with what the comprehensive plan called for?

A. ~ No, 1t did not.
Q. In what way?
A. It exceeded the comprehensive plan. The

compreﬁenglve plan calls for ultimate densities]not to
exceed two on & conventional basis or 2.2 on a clustérn
I'm'net'includlhg PDH‘since the applications weré'not
for that, and the applicationsvboth.werg for R-12.5
which ylelds a denslﬁy on a convéhtiénal basis of
é.7; and a cluster basis of_2.9.‘

THE:COURTQ Let mevask you somefhlng, plgase,

if I may interrupt‘ybu initially here?




THE-WITNESS: Yes, sir.

THE COURT: 1Is it not common practicp with
the Board or Supervisors that 1f somebody applies at,
say, 12. 5, that 1% would be appropriate in the Board'
view or the County's view for 17 to then ask the
applicant if he would amend in order to try to rgsélve
the matter? |

" THE HITNESS: In s§ﬁe instances, Your Honbr,
the Board uili, and there have been numerous\oégasions
where there's dialogue -- |

THE COURT;‘ There's negotiatidn, 1n effect,
. of the appiication to compromlise the density?

| THE WITNESS: Righi.

THE CGURTz  Now, 1f this were -- 1f both
of these applications had been amended by agfeemepﬁ to
17, what uould the density be? | : |

THE WITNESS: All right. The density then
_ wéu;d‘have been.a ma#imum of 2.2, using the clustér.
TﬂE-OOHRT: Which 1s realli in kéeﬁing with
' the plan for that area, is it not?

THE WITNESS: Yes, Your Honor. Thét would
be the cq%ping ca&lod‘for‘by the plaintiff,

THE COURT: Did the applicants in elther of




these cases have the opportunity to amend?

THE WITNESS: I think that the question .-
and this is in the verbatim transcript -= I think ghat
fhat 1ssue was raiéed, and I believe that one of the :
'applicants in one of the caséé did 1ndicate thét they
would be amenable to an R-17 density,'but the applica-
tions weré never officially amended. | |

A. THE COQRT£ Am I incorrect in this state-
ment that 1t was the position of the Board thét,no
matter what thé amendiment was, they were not golng to
. rezone abéve-RE—l? | | | -

THE WITNESS: That 1s correct, Your Honor,
and basically an&lreliance on the-Midﬁie Run policies -~

THE COURT: All right, sir. I just wanted
to get that clear, eir. |
MR. SYMANSKI: May I have a moment, Your
 Honor? - | | |

| THE® COURT: I just read that. The duestion
of'l7. 1 think Mr. Hézgl’mehtiongd in the verbatim
that his éliént might go to 17,'bﬁt‘he was not
officig}ly[@ﬁgﬁglq& 13; and then“ﬁhere ﬁas the dismissal
or denLalﬁgf the application,

BY MR, SYMANSKI:




Q. Mr, Pammel, briefly, why was the Pohick

Restudy asked for by the Plannlng Department or the
-Staff of Fairfax County? |

‘ A. - Well, baaically, the Staff, in planning Q*.the
development. that had taken pléce in most of the other
véreas in the county and parficulafly in this adjacent
watershed, which 1s thé Accotink, and then the déveloping.
developmehﬁvto the hofth was mostl& what we call the |
sprawl pattern,.thaf ié, Just a conﬁinuatidn of typlcal,
&etached. single-ramily residences on quarter-acre or |
third acre lots, and although your design 1s somewhat,
let's say, much 1mproved as to what it was 1in the

typlcal grldiron pattern by using paralinear streets

and a more sensitive approach to terrain, you still,
nonetheless, have a sea of endless types of~dwe11;ng
Qnits.» | ‘

L " And the Staff felt that what we should do

ﬂn the Pohick, and particularly in view of the unique
features that exiﬂ% in the Pohlck, the stream valley
areas, ﬁhd rough terrain and the 1é§ge forest areas,
ﬁhat‘we-ahould make'a very conscious attempt tq try to
'éet design in the Pohick that was sensitive to these

featurga and come up with a policy where development
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would be ehcouraged on the good ground, the relatively
level terréin, allpw the deveioper the density concen-
trated within these areas thereby Opening up or freeing
the natural wooded areas and the stream valleys for
no developmgnt, juat leaving them 1in their natural state,

| Now, what this would involve would be the.
;PDH approagh, townhouses and the variety of’ housing
‘accommodations that you could concentrate within these
areas.

| THE COURT: Let me ask you a question along
ﬁhaf line, .Throughout the case we've heafd abouf the
sprawl.and’thevdefinitions of urban sprawl or suburban
sprawl, whetever yéu want to call it. 1In effect, the
priméry_objection'to what has been called the gridiron
or whatever efrecﬁ the development 1s 1is esthetic. I
mean, fnat'a a 515 part of 1t. Another part might be
to preserve open landp and to prevent siltation, and
thinga of this nature; but, esthetlcs has a 1ot't6 do
w;th it, qdes,it not? | |

 THE WITNESS: Well, I'd say esthetics are
a part.‘ I don't think esthetics have all that weight.
I'm one o£ th0sg that feel that we are public servants,

We are, in effect, public stewards of resources that




we have, that we really control. I speak of all of us

in that field.
| ‘The Bbard has thg ffnal authority as to
whether to graht or deny development through the zoning
process 1n an area. But, the whole point is here that
these resources are our responsibility to proteét and
preserve where they should be; And, we do have the
wooded areas, and 1t's not all esthetics. The eéology
hangs in balance to a large part.upon the forest areas
that we have, |
THE COURT: I realize that's a portioﬁ of
it. 'Tha-pbint I'm getting to is that 1in order to
mainta;n ﬁhe’eatheﬁics, perhaps the forested areas, and
ﬁo lessen the eiltation problem in developﬁent, these
are some of the féctoﬁs that you consider. |
In §rder to do that, you're willing to
trade off density to allow, instead of 2.0, 2.27
THE WITNES8S: That is c.oirretv:t.,- |
| THﬁ_GOURT: But, the 2.2, then that two-
tenths of a percentage per acre or two-tenths of a
unit per acre, then, increases the Burden on the
facilitiaa. | |

THE WITNESS: Well, Your Honor, 1t does
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with respect to that approach in the cluster. And, of
course, yoﬁ have to recognize, too, thét the'cluster
cbncept or what we céll alternate density came into
béing in the'mid-or-early 60's, and it waé designed not
only to protect stream valleys, but also to obtain :

for the County;by'giving density credits, school sites

and other sites needed by the County for public facilitles.

vBut, subaéduent to that and, in fact,.in

1969, we introduced'or the Board approved the PDH
conqept. Although 1t's.not in use for these two
applicationa, that was basically a tool designed to be
used in the Pohick. |

| Now, nﬁat the PDH does, 1t actually glves a
greater density bénus-tor developing, but &ou geﬁ what
Wwe call & pepulatien éduivalent here thatvin'theufinal
gnalyais'ﬁhét all comes out the same, bécauée you get a
lower yiéid of people per dwalling unit 1in the higher
ﬁensity units, a higher yield in the low density units
ﬁr‘slngle family.
; | Bo when 1t all is wrappéd up in a final
Proj&ct, by ueing PDH and a varlety of housing accommo-

dations, 1n,theory you ehduld have no more population

in thas prbject that 1f you developed the whole tract
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for single-family detached.

THE COURT: A1l right, sir. I'1l try to
refraln from 1nterrubt1ng for awhile, sir.

Go ahead. |

BY MR, SYMANSKI:

Q With regards to the cluster concept, you've

talked about esthetics'and conéervation bf'fesburces,
natural resources. | | |

A | That's correct,

Q. Is there ahy consideration in the cluster
qoncept for the provision of public facllitles?
| A Yes. In the cluster concept, part of the
ciedit that one 1s‘ellgib1e for 1s that credit that 1if
he dedicates or pibvides to the County a site for
school uée, publié education. That would qualify for
denslty qredit. Also the stream valléy land, preserva-
tion,of;fhat; there's a density credit for that..

A_Q. : In other words, 1s 1ﬁ more efficient and
economical? Is this part of the cluster concept, the
cluatering.ot denﬁity, to provide pﬁblic fécilities-to
a ciuatering of people as opposed to péople that are
spread out?

AQ Definitely. And the cost -- in many




instances the costs. of providing the utilities are

feduced somewhat, being able to concentrate and usé,the
clustervconcept. | |
Q.  Would you glve your opinion of this proposal
with regards to the cluster cdncept and what has beehv
ealled éuburbap sprawl? |
VMR. HAZEL: What proposal, mighf I inquire?
" MR, SYMANSKI: C-169 and C-301.

THE WITNESS: Both applications are for the
cﬁnventional zoning categories, and although they have
the option of the alternate density tool at their
disposal - and we're sti1l]l talking about a total,
single~family development -- the Pohick plan does
encourage a mlxing éf’housing unité and'concentrafion'
‘of densities and, in fact, strongly encourages the
uée of'PnH throughout the watershed in order to get
this etfi&ient development utilization of the land
~and protection uf thé natural resources. Thét is not
‘a@éampliéh@d by either one of the applications.

| ‘ Bernréihqﬁbwmtoday, and; in fact, taking
the two ¢ollectivaly, we have some U400 acres, and that's
a substantial amount of grouné.

THE COURT: But, do you apply for the PDH




when you initially ask for zoning, or do you apply for

the general zoning, and then when 1t cohes up for site
plans and such you gb with the alternates?
| . THE WITNESS : Well, Your Honor, the option

1s there 1s a PDH zone of varying densities. The
Lndividﬁal‘may select to use that zone, PDH, and apply
for PDH."H

'  THE COURT: He may go clqster; though,
‘under a regular 12.5. He could then optionall& develop
;t glustar?

| THE WITNESS: On the cluster, which is still
81ngfe famiiy; Nou,.as a comparison here, just to
point to what's happened because 1t's 1in the immediate
area, the two appiicétione are some 400 acres of
H-lE.S. Immediately adjécent or a shprt distancé,
actualiyh to the sast, is the Caldwell or Lévitt
project}  |

Now, that came into the County under

conventional zoning or R-12,5, RT-5, and shopping; but,
the approach to.aQVOIop that 600 ééfes was on a plapned-
unit basis, using the cenventional;zéning category. So
you hay opt to apﬁiy far éonvohtlonal-zgning categories,

but do it in such @ manner as you develop a planned-unit
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community, using the variety of housing accommodations
as the Levitt interest will be doing, | |
BY MR. SYMANSKI: |

Q. . Let me ask you this to try to hopefully
dlear up this concept: 1s the clustering~of~densiﬁy
cﬁncept with regards to the wbole Pohick eguivaient to
or different from a cluster option wiﬁhin s certain

zoning catggcry?

A. It's different from.
Q. Would you explain the difference?
A. ‘Well, 1t's different from in that we are

tryiﬂg te.enCOurage the true, planned-unit type of
development, the mix of housing typeé conégntrated'-p
and I say,mix.. That'a'townhouaes; apartments, where
they-uould,flt.;nto'the picture; the so-called garden
or singlq-ramily unit on a very small 16t; fhe regular
aingle—féﬁily detached units; all these mixed into one
community and being developed on the good, usable
ground within the community and preserving largevareas
of open égace. | | o

As an example, the Caldwell -. -

MR. ﬁﬂ%EL: If Your Honor please, before

the witness continues -- 1t's an interesting‘discussion




in planning, but the record before the Board, the

~record from his Staff, from his
this case 1nd1catés that there w
this applicant to consider anyth
iventional zoning.

The fact 18 that the

‘was- denled because they didn't w
the RE-1 category.

Now, the witness goe

‘to the lack of the cluster as th

own mouth, throughout
as no opportunity forp

ing other than con-
Board did not resort
e ground. The case

ant to change 1t from

8 on about cluster

phllosophy and the desirability of clusten. There 1s

no iﬁdicaﬁion at any point in this record, either before

this Court today or before the Board of Supervisors

.that these app;icants‘had any op

ortunity for cluster.

And I don't understand the relevance- of the

discussion about the cluster concept and the PDH zone,

and I object to this as irrelevant to the case at handg,

becauaeiit was an opportunity to

As far as. planning, he 8 right.

deny thevapblicants.

It ought to have been

cluster. but there was no Opportunity. wnat s its_

relevance now?t

... MR, SYMANSKI: I don

by no opportunity,

They came in

't know what he means

with R-12.5. This




comes up in every zoning case, and
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I've sald it before

that I don't think every Board member on that Board sat

down in that verbatim and gave every reason why they

Q@ted one way or another. And, I

don't'think we're

under an qﬁligation,because 2 motion was made on one

basis or a discussion wss made by t

oé one basis,to be held to that one basis.
‘ )

'  I think we can discuss
proposal. As I sald before, not ey

Board sat down in that verbatim and

the merits of this
ery member of that

listed every reason

thEy voled one way or another on this proposal.

THE COURT: But, we An

‘case that the Board would not consi
RE-1 for these two appiications.

MR, SYMANSKI: The Boapy

Honor, that we would not consider a

I don't know that that statement wa

THE COURT: There are s

i
are statements., I mean, there was

wap actually pretty near.-in fact,

der any zoning above

d, collectively -~
8 voted on, Your
nything. |
tatements and there
one applicant who

1t was called that °

by one of the Board members, a gummary denlal of the

application,

We've had members of th

e Staff here say

wo or three members ‘

heve evidence in thilsg




that.there was just no possible wa;
wére golng to get anything better |
RE-1. And, that's one of the quest
this morning, and that was: was the
,Dﬁsition that théy were not géing t
density.above thevpreagnt zoning nq

MR, HAZEL: I Just wou
and 1f Mr;.Pammel.ié saying sometﬂi
the Judge.understood him ﬁo say anc
say, I'd like that on the record nc
the record; Mr. Pammel, I would hav
discuﬁs at your pleasure and the Ju
planned developmenf ahd cluster zon
the day. |

But, the fact s these
an opportunity, They were told tha
would n6t be rezoned Yo anything bu

MR, SYMANSKI: They wer
my question.

MR, HAZEL:

MR, SYMANSKI:
rezoning; the Board does. And Mr.

a Staff member says or anything els

L7y

y that these applicants
Lhan what they had,

Llons I just asked

1t not the Board's

;0 lncrease the

> matter what,

ld 1like that clear,
ng differént.than

1 I understood him to
w, Once that's on
18 no-obJection, can

idge's tolerance

\ing for the rest of

applicants never had
t this property
t RE"lo

e told by whom, is

By Mr. Pammel, among others.

Mr. Pammel does not do the

Hazel's saying what

@ -- ‘1t's the Board




of Supervisors who does the zoning
again, one represantation of one n

to why he made a motion doesn't p:

t in this case. And,
1ember of the Board as

*ec lude other members

from veting for that resolution or that motion for

other reasans,

THE COURT: But, there is not one single

mention anywhere in the record tha
that anyqﬁé auggestédia lesser der
and that the applicant said, we wi
ﬁe're going to stick on our 12.5.
| ‘MR, SYMANSKI: Well, n

Your Honor, should we then advise

t I've seen so far
1sity than the 12.5,

11 just not do this,

1y only point is,

the Board in every

zoning case to have every member sgit down and give

every reason why they vote every way they do?

THE_GGUHT: No, I'm ng
I'm Juétqsaying that 1f -- I mean,
ﬂtself,lﬁut 1t alsd speaks through
given instructions by the Board or
And, when the Btaff members come 1

that the Epang'woulﬁJhotmgranpﬂang

>t saylng that, sir.
the Boardlspeaks for
1 its Staff who are

2 how to do things,

n here and testify

f rezoning on this

properhy.no matter what, I have to take that to ha

somewhat the County's pesitien in

is corroborated by & statement of

the matter. Now, it

a 3oardéd mémber in an

475




open hearing not contradicted by,

who was present,

MR. SYMANSKI: Well,

any other‘Board member

Your Honor, in the

case the Staff recommended denial. ‘I assume there have

been cases whefe the Staff has recommended denial and

the Board has voted approval, 1In that case, under this

‘sort of limitation --

- THE COURT: I'm talking about testimony

I've heard 1n this court afterthe fact of the County's

position on resoning of this property. It was that 1t

‘was not going to be rezoned to anything.

MR, SYMANSKI: Well,

my only point is that'

every Board member didn't speak as to their position,

THE COURT:w I agree with you, sir; they

did not, But, his objection 1s why go into talking

about QLi'f 1on;ng_pe1ng better
g4--agver considered by the Bosrd
’ openliwﬁﬁﬁﬁfujﬁﬁﬂfgnqvoffere&lto
—slterfate route, |

| | MR, SYMANBKI: Well,

» than 12.5‘when this
] or at least not

the applicants as an

I think the applicant

is under some ebligation. They came in with R-12.5.

Now, ﬁhethﬁb it's Qhe‘obligntion

for the Board to say:

Wwhy didn’t you ¢om@ in PDH, or why didn't you come in




with townhouses around a community
THE COURT: Mr. Hazel

thé Board R-17, and the appiiéatio

summarily dismissed; it was denied

Weil, my

MR, SYMANSKI:
R-17 1s the same type of sprawl or
development. Mr. Pammel has sald

did not_gb PDH, but they came in w

center.
d1d mention before -

n, itself, was Just

point 1is that

single-family
in this case they

ith various zoning

categories which acéomplished the same thing.

THE COURT:
Really, to discuss what might have
wasn'f, 18 not much help.
BY MR. SYMANSKI s
e
under the Pohick Restudy?

Yes,_&t,is; by Board pc

A.
Q. Did the applicant'submi
A.

submitted o the County for review.
Q. What is the purposevfoi
submission?

A.

The objection is éustained.

been cohsidered but

Mr. Pammel, is a development plan required

licy.
.t a development plan?

In neither case was a development plan

the development plan

The purpose for submitting a development

plan 1g to relate the proposed development that would




‘take place on @ pfepe:tg if the re

and relate that to the policies thg

z

page 20 of the Pohick text dealing
denéity. And theae policies go on
slte should be developed withlrgspe
to the natural features of the land
trees, and these areas should be pr
cdnaervati@h and esthetic reasons.

. It goes on to‘sef forth
ment'that_should occur within certa
limitations. Now, the only way tha
a development plan as 1ﬁ relates -1
development as it pelates to these
let's.say, is thréugh'the process o
And so the Starff és reéuested, as a
poliéy, tpe development plans on al

 THE COURT: What page 1
THE WITNESS: Page 20.

THE COURT: What book,
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oning was approved,

t are set forth on
with terrain andg

to state that the

ct to the sensitivity
éuch as ground cover,

eserved for soil

the type of develop-
in topographic
t one can evaluate

I mean the proposed

policles for a zoning,

f a development plan.
result of this

1l applications.

THE WITNESS: This 1s t

blue‘bodk. This really gets back d
compliance with the comprehensive p

total question of whether 1t compli

8 that and what book?
sir?
he Pohick -- the

wn to the basic

lan. Tt's not a

|

8 with the density.




There are many other factors involved other than

denslty, the terrain, and the only way you can

determihe this is through a submission of a devélmpment

plan end an evaluation of that plan by the Statf to.

insure that.thase policies are belng met.

'BY MR, SYMANSKI:

Q.  What policy number is

that on pége 207
A. ' It would be policy number 2 and 3.
MR, HAZELt On page 20, Mr. Pammel?

THE WITNESS: Page 20.
THE COURT:
that’an applicant for rezoning sut

plan at that time?

Where is there a fequirement

mit a development

THE WITNESS: Well, the requirement -- as

I seid, there 1s not a specific requirement., The

poelicies, by our interpretation, .. the only way we

can evaluate whether an applicaut

is meeting these

policies hat are set forth in the Pohick is through

'a:submission of a preliminary, pre-development or

pre-preliminary plén, to show how

THE COURT: Well, let®

ical, if we may, on that same line.

he is --
8 assdme a hypothet-

Let's say you have

ample fascilitlies available in an area, no problem at all,

1
-5




- maybe Just the 1dea of selling it t

that would be the issue before the

RE-l, and the aster Plan says 1t s

it has just never bheen done. Can't

cdme in and séyz I want 1t zoned R-12.5 now,

hot deve;q#ing it at all?
THE WITNESS:
that option,
THE COURT: Could he be
because he did not say he was going
submlt_plané?

PHE WITNESS: Your Hono

the Board would rsquest of the appl
negotiation process, a proposed dev

tract,

480

: gqod roads, good everything, and the property 1s zoned

hould be 12.5, but
an applicant just.
wlth-

o _someone else and

Certainly the applicant has

turned down merely

to develop 1t and'

r, I don't think that
Board. I think that
icant, through the

elopment of the

- THE COURT: I guess, really, my hypothetical

really boils down to if the only reason you've got to

deny 1s the fallure to provide a de

velopment plan, do

you thihk-you could get very fap ﬁiﬁh your denial?

THE WITNESS ¢ Oh, no.:
one of a number of factors. That's

that one must adhere to or should.

I think that's just

one of the policles




the policy that you have to have
with ydur appliga&ibn?

THE WITNESS: Well, |
:iadoptlcn of_tbis plan, sets fortl
:implement the plén; and fhrough 1
;what we see here, we have taken {
do have tb aubm1t 8 development

THE COURT: Well, ob:
‘1t before you develop.

o THE WITNESS: Right,

THE COURT: Where do
the requirement that when &ou Jus
put up your devel#pment plan then
| THEYWITNESS: It's nd
fing plan; 1t's a pre-preliminary

. THE COURT: Just’a 8l

THE WITRESS:
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THE COURT: But, I mean, who established

a development plan

the Board, by the

h the policles, and we
Lhe interpretation of
his to mean that they
>lan, |

vlously you have to do

you interpret here

t ask at qtep 1, you

}?

17 aiaétailed, engineer-
plan, |

te layout?

S8ite layout which shows the

topography, your terrain, and how your design is being

pdjuﬂtéd:to fit with the minimal

aﬁount of disruption.

" THE COURT: But, thié 18 not set out in

black and white by the County'ﬁrd

' THE WITNESS: No. It

inance?

's other than policies




of the Board, and as 1've said, 1
tion. The Board has given the St
flexibility 1in other4reaolutions,
réquire development plans.of deve

'THE COURT: What if I

Let's say I'm a farmer, and I own

plece of land. Do you mean I've
an engineér to prepare a site pla
1t zoned to what you say it ought

THE WITNESS: Well, Y

|

Lgz

t's here by interpreté-
2 F substantlal

by policy, to

lopers.

'm not a8 developér.
that hypothetical

got to go Sut and hire
n just because I want

to be zoned to0?

our Honor --

THE COURT: I reslize I'm getting to the

:ultlméte on the question, I Jusq
important this development plan

THE w;TNESS: I‘thin
going to determine in large part
upon that area. Any area of the

the Pohick or some other area.

THE COURT:

want to see how

.

i that that pian is

what the impact is

county, whether it's

See, I've already put in my

‘hypothetical that the impact is not golng to hurt you

'in any way, shape or form.
facilities available.
THE WIZNESS: The pu

avallable; but there can be othe

You've'éot all your

blic facilities can be

r forms of impact 1in
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‘the community. Agﬁin; the cqnservation aspects of an
area -- | |
THE COUﬁT: But, in my applicationvl;m nqt
‘asking you to approve the way I'm golng to develop the.
land, I'm.Just asklng_you to zone it, I'm Just asking
:ybu to zone 1t what has already been set down in the
Master Plan‘aé prOper_zoning for that 1and;’ Ali I
;want to ddlis appreclate the value of my land. That's
fall I nanﬁ'tp:do._ Ané you saying that I could‘be.
turnad down solely because I'm not ready}tp develop 1t?
 THE WITNESS: No. 1Il|don't think‘thatvthe
Board «- | |
THE CGﬁRT: I realiée this 1s extremely
hypothetical, Mr.vPammel. I realize it's an extreme,.
i'm assuming there 1s.no impact on anyfhing.

. THE WITNESS: What I1d have to say 1s I
think the davelapmont.plan is one of the elements that
the Board must conslder when 1t's reviewing an applica-
tion‘fcr rezoﬁing. And, what the deveIOpmeﬁt plan
shows with respact to how the development of that tract
impacts the total area, not only |in terms of public
:acilitiaa, but tna design 1teelf,,and 13’1t harmonious

with the unique features of that jarea, if there are




unique-featurea, and other factors

I could not say that it would be su

ey

And in and of itself

fficient reason,

in total abaence of that plan, to say to deny an appllca~

tlon But, I think that 1t has welght and it's some-

thing that this Board feels that 1

needs in the review

~of zoning becauae'thére is an impact on any land by

- any land-use bropéeal.

Airformation, and we, at the Starf level,

|

to evaluaﬁa that and provide 6ur P
as to how the application -- the d
impact a community.
BY MR. SYMANSKI:}"

Q. On this point, 18 the F
as far as terrain-in the county?

it 1s.,

Q. In what way?
A. The Pohick iz rolling,

you have some vary.severe. extreme,
particularly in the lower portion o
probably ene of the mont beautiful
some beautiful palisades which are

are one of the araas, of course, th

‘ing to maintain in 1ts natural state.

And it feels that 1t needs that

are equipped

ofesslional commerits

esign feature would

ohick fairly unique

and 1n some areas

slope areas} and

f the valley you have

areas of the county,
very steep, and these

e County 1s attempt-

Other areas of




category;.could you have a developme

_conserve natural resources and prese

- development where the developer has

lifetime.

the county, as I indicated, other ar
are‘generally rdlllng, large éreas o
cover which should ﬁe preserved as m
and 1t 1is a unique area of the count

@ A1l right. On the quest
disregarding completely the pubiic-f

say, take'one zoning Categbry. With

and another type of developmeht with
gory which did just the opposite and
featdreg that caused flooding, etcet

A Yes. You certaihly —~by
extremes, I mnan ue have had them 1

is ample evidence in the county of a

to design in harmony with nature. A
césga thrg the developers have simp
land, gradéd, filied and as a result
significant probléms; not the least
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eag of the‘Pohick
f a mature forest
uch as possible, -
y.

ion of impact,
acilities, let's
in that{one zoning
nt that would |
rve flood'plains,
in that same cate-
harmed the natural
era? |
ou can‘have both

n the past. There
eensitivé type of
really éttempted

nd there ére other
ly denuded the

there have been

of which 1s the

foresyt chgy”ﬁg;qg;gaq_ngyggmbe replaced, not in our

Eventually, by planting

Little:eaplings,




that grow back, you'll get a cove

‘tion. But, looking from the standpoint, you know this

'is something that has taken 1in 86
three hundred years to develop.
to get rid of it with one fell sw
wbrk with nature that way. ©So we

Of course, we havé er
but the County does have ordinanc

this in elther case, elthér type

r in the next genera-

me instances two or
Gosh, you don't want
oop., 'You Just dontt

have both.cases.
oeion-siltétibn control,
es that do control

of development,

Q. Are there policies in the plan, also, on

deve10pment on the steep slopes?
A Yes, there are,
'Q- S0, after a plece of

is there any way,.torvexample, to

property 1s rezoned,

control whether s

developer wéuld g9 ln'énd put a house on a steep slope?

A, Well, at this point {
zoning 1s achieved, once the deve
his plans showing, let's say, ext

County's posture with respect to

n time, once the
loper has submitted
ensive grading, the

controlling it is

minimized. I mean, as long as that site or subdivision

plan conforms to the applicable provisions of the.

County, they, in effect, can grad

around and move it from one place

e. They can push dirt

to the other. Now,
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of dourse, with the new tree ordinance, which goes into

effect shortly, there will be some
there in that they will submit pla

and as 1% stands right now and as

additional control
ns for tree removai,

it 414 at the time

of this appllication, calling for massive grading

probably would have been approved as long as the

siltation-erosion Qontfol requirem
with them.

Q. One more qdestion on t

ent Would?comply

he development plan,

Would it be fair to say that the idea of the'deveIOpment

plan is, in fact, to determine the

,A. | Yes. |

Q. E Mr. Payne reviewed his
history of the Pohick in this area
briefly as possibld review the zon
area of these applications and rel
Middle ﬁﬁn policy ihich was passed
the Pohick Restudy?

A. . Okay. Well, Mr. Payng

preaent’afhistory‘af casep that ha

impact of the zoning?

version of the
. Would you as
ing history in the
ate this to the

by the Board 1in

, of course, did

d been approved by

the Board, some of mhich he had indicated were in

close praa&mitr ta the pubject pro

were conﬁ#ary to the aaOpted polic

perty and, 1in effect,

ies of the Board for
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this area. And specifically I think mention was made

of B-898, which was approved sev
C-192, both of whidh I have comm

These being simply -- 898 was su

2ral weeks ago, énd
ented on previously{-

rrounded'by zonlngs

that had already been approved bb priq actions, and

development actually existed on !
So the Starf indicat
'zoning was feasible for this tra

the Board did adopt the Middle R

two sides of B-898.

sd that we felt that

an update, review of

the policies there, and indicated that Neighborhood 14

would be included in the inventory of'land‘available

. for development,

80, in effect, 898 is 1n Nelighborhood 14

and by the Board's policy is available for development.

'C-192 likewlee 18 ~- at least one portion of that

- application is in Neighborhood 14,

THE COURT: Where is
THE WITNESS:

THE COURT:

C-1927

C-192 is the townhouse -~

Oh, up in the corner there?

THE WITNESS: Here 1stpart of the applica-

tioh.

- MR, HAZEL: Vould you mérk C-192 cn there.

in the same orange so we'll know

where 1t is with_an‘

e t and also on July 2nd,




.arrow to 1t?
BY MR, SYMANSKI:
| Q. Where, abproximately,
dn this display? |
A. ..,Neighborhood 14 18 de
access road which 1s to the weat
goes southerly in this fashion an
jat this paint or'crosées Gambrill
this being Hooes Roéd;
That, in effect, puts
tions that we've talked about ear
confiheé of Neighbgrhood 1#, incl
So Neighborhood 14 i bounded by
| ~access road to th§ west, south an
of Sydénstricke: Road.
Now, C-192 was rather
ﬁnvolves; first of’ald, the devel
Estatea,«that'saotion of Orange H
south of Sydenstricker, which is’
which, inéidontaliy, was zoned in
original Pohlck plan, and, of cou
Pohick Restudy.

It was zoned R-17, an
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18 Nelghborhood 14

lineated by the Pohlck
and'arcs around and

d connects back over

Road at this point,

all of the applica-
lier within the

uding B-848, B-919.

the proposed thick.

d on the north slde

unique becﬁuse it
opment of Orangé Hunt
unt Estates that 1is
in the Middle Run,
‘ié66 prior to the

rse, wWall prlior to the

d during that point




in time, during the development of
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that, the developers

were réquested to reserve the right-of-way for the

proposed Pohick access road through their prOperty,

as well as also where the people requested to do the

same thing with the Levitt prbperty, so'that we would

have a continuous right-of-way for
1@ was needed.

The Orange Hunt people

that facllity when

came back to us -«

well, I'm not sure of the time, maybe 18 months ago --

and suggested that they had put this land aside, but

they were in no position to simply

glve 1t to the

County bhecauseé they did have zoning. They did have

dénsity available for that, and they were actually

golng to develop that right-of-way

to obtaln the density

that they were permitted through the zoning unless the

County were interested in a trade-off, the trade-off

being the townhpuaaa.that are proposed in the subject

192 application.

| The 8taff reviewed this, We did do some

computations on it and found that what they were

requesting in the townhouse zoning

was a falr trade-off

for the density considerations in the Pohick access

road as well ag a proposed'school dite that they were




going to provide in thatvtract, C
And, of course, that is a rather

'property, and therefore the densli

onsisting of 14 acres.

rough plece of

ty that they uere

6btain1ngA1n there was somewhat |less than what the

. zoning that they had would have given them on the

1maximum basis.

So, anyway, in sum &
‘the reason for C-192, 'The Board
plece for townhouses, but deferre
because of the Middlg,nun policie
~hot call for deveIOpmaht in that|
posifigﬁ was that yhis should wail

of the policles in this area to d

‘that area should develop at a higher density.

But, recognizing that
‘R-17 zoning was already there, 1t

of what form 1t took, and that th

interested in trading off some to
necessary right-of-way for publi

| - Noﬁ, there are a' numb
‘that have occurred in the surrouL
Pohick in genexal, One signiricl

Board d4id deny, adjacent to GeorL

nd_substahbe, that's
did gfant the upper |
d the lower-ﬁiecé
B, fhat the.plan did
area. The Béard*s
t a fufther.analysis

etermine when and if :

the denslty in the
was Just a'ques%ion
e Bbard was feaﬁly
wnhouses to get the
facilities,
ei'of other applications
ding area and in the

nt case that the

e Mason Coliege, was




the A & B application on Roberts |[Road. That was a

request originally for RT-5, but then by agreement was
: made avallable or it was agreéd that R-;é.s would be.
é’suitable alternative. The Board, howgvef, denied or
rejected the RT-5, the R-12.5‘and 1ndic§ted that RE-1
waé a suitable‘ZOning category for the tract in question
in recognltidn of the very limited facilitiés in that
érea, notably.the condition of Ropberts Road. And that
bartlculérvcaae'was'appeéled to the Circult Cduﬁt>and
the ruling there uphold the action of.the Board of
Suparyisors-ahd thelr denlal of that particular éase,
| There are other caseavthat the Board has
denied. The Boardndenied, as an example, the Levin
application.which-waS‘alluded to earller. I'm not
gsure of the}original number of the application, but
ander its most recent application under the Board's
own metién.aa a2 result of the-court.order, is 04567.
But, the Beard did inztially deny| that zoning.
THE COURT: What was the original zoning,
RE-1% | . |
THE WITNESS: RE-1.
THE COURT: And what was the'apblication}for?

THE WITNESS: 3412.5. It was regquested for
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R-12.5, but subsequently it was amended to RT-5 because

QF some right-of-way dedication and because of the

community center. And I think in

that case much of that was brought

the testimdny in

about at the inltis-

tlve of the Staff in trying to implement the Pohick

plan,

We did suggest there that filve was an appropriate

d?nsity in view of it being in close proximity of the

community center and because of the large requirement of

public right-of-way, the Pohick access Road --

THE COURT: This gets

back to the earlier

subject somewhat., It 1s falrly standard procedure, is
- ]

it ndt, that when an application comes 1in that'the-

Staff will look at the application

negotiate with the owner to see 1f

and then try to

there isn't some

better method of doing it than on the face of the

applicatipn?
THE WITNESS: Yes,

t
[

THE COURT:

Your Honor.

Was that opportunity glven to

elther applicant in either of thesl two cases by the

Stafr?

L THE WITNESE: In these

cases, I'd have to

answer, noc, becsuse we were looking at the policiles,

agaln, for the Middla~Run which ind

11cated that development :




in this area, this particular sit

THE COURT: I Just wa

sir, because I understand t

brocedure Ln the County, as far a
ls that the Staff, of course, get
the Board does. 'Your departmént
Staff will then negotiate with bul
suggest cluster, auggest many way
| THE WITNESS :
clear by the Board, adOpfed polic
THE COURT: Here,
ﬂas ﬂo retardation: in that aréa?
THE WITNESS:
THE COURT:

of the County Board was to retard

Thatt's ¢

You say ir

e, should be rgtarded;
nted tq'make this

hat the general

s handling appiicatléns,
5 to them long before
and other parts of the

lders, suggest "PDH,

o

>

that might be better.

Whefe the policles are very
les --

under your C~567, there

orrect.
1 this area the poliéy

and therefore your

office and the other members of the Staff did not

sugg,st alternate methods.
' THE WITNESS: That is
THE COURT:

Bbard was RE-1.
THE WITNESS :
expressliwxndivated that this was

could be developed now. This was

Because th

Thatt's ¢

correct, Your Honor.

e policy of the

orrect, It was very
an area which basically

not to say that this




i1s deniled development.‘ And the B
was saylng your zoning 1s one acr

you cannot develop., You can deave

one acre. No problem there. In

lssue was one of the issues in th
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oard, in its-w;sdoﬁt
e. We aren't saylng
lop the property.atA
fact, that'very:same

e Roberts,Road case,

A & B, and one of the declislons was that one-acre

development did not eliminate a 1
Wéa, form of development for the
words, they were not being depriv
&evelop. They could do it.
[ ‘MR, HAZEL:

| .

fammelvor the County Attorney wis

If Your H

opinien in the Roberts Road case
file, they have tﬁe right to do 1
?his wiﬁness can interpret that c
proceedings beyond the Boardsleve
ﬁis continuing to interpret that

| ,

THE COURT: All right

- THE WITNES8: Well, w

fhat the Board is not saying, no,
| THE COURT: They're s

develop above RE-1.

THE WITNESS: RE-1 at

easonable, I guess 1t
property. In other

ed of the right to.

onor please, if Mr,

h to introduce the

or any part of that_
t. I don't think that
ase as far as its

1. I would objeét to
case,

, sir.

hat I was sayling is
 y6u cannot develop.

aying, no, you cannot

this point 1n't1me;




you may develop at RE-1, The high
a later period in time which has t
availability of the County to brin
to this aréa td'servg that populat
'THE COURT: But, 1t wa
County Board's policy concernihg t
Staff wbuid nbt.consider negotiati
type of cluster or PDH? |
| THE WITNESS: That's c
THE COURT: All'rlght;
Go ahead.
THE WITNESS: We don't
applicant's time ih getting into a
problems and ever&thing else.
THE_CéUBT: All right.
BY MR, SYMANSKI:

Q-v" My, Pammel, the Middle
passed in 1969, The Middle Run, h
dotted lines. There 15 a bulge ou
Branch 1in . yellow here. Can you gi
what the zoning pieture'was at the
policy waé'pagaed and why thére is
this bulge outside of the Main Bra

Run"?
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er densitlies are for
o coincide wi£h the
g 1n public facilifies
lon, | o
8 because of the
his afea.thét the

on of RE;17 or some & -

orrect, sir,

sir.

want to waste-the-

lot of design

‘Run pollicy waé

Bfe, we have aome

tside or.#he Main

ve us app;oxiﬁately

time the[M1ddle Run
in your opinion,

‘4

nch into the "Middle




A. Well, of course --

Q. Well, first, what was
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the zoning picture

at the time, 1969? What was down there?

A. ~ Well, baslcally the gubstantial or large-

size tracts would be the Orange Hunt and the Levitt

interests were already zoned.

Q- Approximately when were they zoned?

A The Orange Hunt was zoned in 1966, and the

Levitt interest or'the Caldwell ¢

;ract was zoned in 1967.

So these pﬁedated the Middle Run | policy.
Q. - Is that this area hera?
A. ' Yes. 30 that existed. Now, the Middle

|

Run policies suggested that notwithstanding the fact

‘that that zoningveiieted and that
‘availabla; in ground, to serve t!
public facilities were totally 1:
developmeht should net proceed a
area until the County had the ca
in an orderly precﬁsé the other
‘facilities to serve that develop
washlready committed,

Q. Sa.whﬁn these zoning

L & sewer lihe was
hose areés, that other
acking, and’that

hy further in this
pability of providing
neceésary public

ment, including what

cages came up, the

" zoning plcture was that this area here was already




zoned, 1s that correct?

A. That's correct,

Q. The road-lmprovement hit
has been brought up previously, and
developers will on occasion or usua
segment of a road which touches on
their propérty.

In your opinion, what e
road lmprovemant have reélistically
problema? |

| A. Realistically, it, as s

improve the situation other than in

story of the county
the fact that the
l1ly improve that

or goas through

ffgct does this

? Does it solve the

rule, does not

the immediate

proximity of thé property that is belng developed. As

an example, the roadway on either side of that property

would not be improved by the developer, and you have

what we would call the gaps and these gaps really

determine what the carrying capacity of a road 1s.

If you have four lanes “here, and 100 feet

up the road you go back to two, you

have a constriction,

The constriction determines what the carrying capacity

of,the road 1is, 86, in effect, you

capacity. You do not improve. carr

have no improved

ying capacityvuntil

the entire facility is done from onée end to the other.
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Q- How does that hypothetlcal road finally

arrive at an up-to-par standard?

A. Usually, VDH, in the flnal analysis wlli

come in, will program the remaining improvements and

do the Job;‘ As an example, as they are dolng right

now on Rolling Road, their recent laddition to thelr

program'fOrvsix years including Rolling Road.

Now, Rolling Road, 1f |you look at it right

now 1is exactly, particularly south

-of Keene Mill, is

the gap of no improvement or no widening improvement,

and then four-lane divided, And, (this goes on and on

until you get on at the lower end [of the Pohick, and

thelr program 1s to go in now and |[finish or improve

those gaps.

THE COURT: By condemnation?

THE WITNESS: Negotiaﬁions for right-of-way

where land is not developed and condemnation, I suppose,

1f necessary, but it's the standard program that VDH

uses to improve secondary roads.

BY MR, SYMANSKI:

Q. Does VDH, to your knowledge, only bulld

roads when there are urban densities in the area or

only when there are people there?

%




A
cant project in the countythat is
program; it's in thélcontinulng pr
‘necessarlly relate tq urbanized dé
improvement is on Route 123 from t
Fairfax to Lorton.

‘The first sectionlof i
sﬁrvey and design, and as I unders
shortly fbf publio hearing for a f
fécility which would extend from t
tb Failrfax Station. As you're wel
of that area 1s ceptainly not, by a
1magination,urban1§ed.v There are
afea, but not-high density.

Q- Taking,thé already-dev
county, pa your_knewlédge, is that
urban stéhdards
céunty?

A. No,
deficiencies,

Y
remqina»eg,thia plece of property.

that*RErz_gqugg_categopy a proper

No, In fact, right now we have a signifi-

scheduled 1n the
ogram, but it doean't
vélopment. And that

he city limits_of

t, which 1s now under
tand will be advértiSed
our-lane divided

he Falrfax City limits
L aware, the population
ny stretch of the

people living in the

eloped areas of the

road system up to

in the already developed areas of the
no, in a lot of areas there are

The RE-1 category is, at this moment, what

In your oplnion, is

zoning, improper




zoning for that property at this time?

|

A. The th properties?
| , _
, Q. Yes,
A L
A. - I think the RE-1 zoning at this time is 2

pQOper zonipg category that would permit developmeht of
tbe property consistent witﬁ at least a ;imited
cépability 6f the County to pfovide public facilitles.
Ahd I think even at that there's goihg to be some‘
guestion és to whether the people would be totally
shtisfied with the level of sérvices~that would be
avallable initialiy, because 1t‘§ still a‘catéh-up
even 1f 1t develops at one acre.

| QR The»tefm hbldlng zone has been used. what
%s your defin&tioh of a holding zone, and;'in your
qpinion, ig this é hoiding zone, this zoﬁing on‘ﬁhe
ﬁroperty? |

| A I guess 8 holding zone, and I don't know
énat the -- the term 1s probably subject to a varlety
of 1nterprétations -~ but I guess a holding zone really
is a flgure of speech or a term that you would use to
éay'ne devalopment@ And this Ls‘simply held in abeyance,.
ﬂo, that'g;noﬁ:ap?licéble here, | | |

We'reo speaking in terms of a development




that we feel is appropriate now at oné acre., That

allows for the individual to develop their property --

THE GOURT: Can you give me an example of

a holding zone? |

 THE WITNESS: Well, I don't -- I really
don't think that the County, as squ, uses --

'THE COURT: I aidn't ask you that, sir.
I sald, can you give me an example. Let's say you
have two~écre goning, WOﬁld youf définition'df a
holding zone be that under two-acre zoning you couldn't
bulld a hguae 6n tvwo acres? | |

THE WITNES8S: No.

THE CeﬁRT: Well then, you could develop .
at present zbning; but they just won't rezéne. Now,
how does that var& from retafding and refusing to
rezone? ' |

THE WITNESB8: Well, retarding is a térm of
speech, Iiguese, hé aaj that the present zoning, one
acre,'is appropriate. The plan, in projecting ultimate
gréwth -~ &nd you have to considef £hese plans exactly
in that f?am@ o4 reference -.- these plans are a plan
thét projects @heﬁﬁltihate growth and development of

that watershed. Obviously, it's not all going to happen




in one period of time. So the attempt'of the plan was

trying to phase op schedule development out over a

period of tima and aay, this development should take
place nows this davelopment at a subsequent period in

time. But, when 1t does, this denslty 1s appropriate.

And, inlthis area, planned development should occur --

which the plan makes reference to -- post 1975 }other
policies adoptod by the Board say when the County 1s
in a poaition to provide public facilities. Then the
dengity 1s set out in the plan as belng appropriate at
two. o | 5 :

THE COURT: I just have a diffidulty in
semantic argument, perhaps, of & holding zone being.
we wan't rezons uﬁtil-aomctime in thg_undetermiﬁed_
future; end votardxhg'which does the same thing. We
won't rcsone until sometime 1n the undetermined future.
If you mean hqlding sone 1is we're never going to rezone
this, this 1s meant to be this way forever, that's one
thing. xﬁ'that‘your definitign? |

fﬂﬁ-ﬁi&&ﬁﬂsz Well, a h§1d1ng zoRe -- no.
I wouldn's sey that.a holding gone 1s something thatv

you' re haﬂﬂr ﬁﬁinﬁf@b*ﬂevelop.l I think a holding zone

is nomath&ag that you might be thinking of on a short-
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term-basis. As an example, in a trahsit;impact area
where the density obvicusly should be very high, but
§ou are not in a position right now to state what that
density should be. ”
| - S0 in other wcrds; there 1s a siltuation
?here you have something that's indefinable at the
ioment. So ybu put it 4in a 86rt of hcldingtposfure
?nt;i yéufhave determined what the density of the
developmant ahou;d be'there.
| - THE COURT: But in the retarding'you knbw 
what 1t should ultimately be, but you don' t want to
do 1t now?

THE WITNESS: Right,
| THE COURT: All right, sir.
BY MR, SYMANSKI: | '
! Q.. 3 On page 23 of the Pohick Restudy, the first
line states "r&ﬁidaatial construction of the Pohiclk
waﬁernhéé is expoqﬁcd to occur at an average rats of
1 150 units pep year batwesn now and 1975 Again, on
page 82 ar the plan, the sama figure 18 used.

been aehlg@#ﬂ?,

i A It's been achleved-and exceeded for a -

~ To your knnwladge, has this level of growth




number of factors, including the sewer moratorium that

went into effect in the suburban Maryland areas; which

‘deterred devalopmént over there,and subsequently

that development came into Falrfax County because this.
happened td,be one of the few areas 1in the metropplitan
iégion where there was some sewer capacity for
developmeht‘to ﬁake place,

We experienced a growth rate here higher

than what was projected by the plan. In fact, right

nbw_our projeétionﬂfor 1975 indicate a population
within the Pohick of 40,500 people and this is based
on rfgureq of development that is committed.righﬁ now
1h line,whgre lines are pending and sewer ﬁapé have

already been issued, as opposed to the plan which

projected a populatioh, I beiieve, of 32,300 within the

same time frame. So'ug're approximately 8,000 people
over what.was projecﬂad.
Q." And that 40,500 figure includes sewer taps
that are issued? |
A.  That's correct,
'Q  As far as the population in the Pohick
at present. and what the growth nill be between now and

1975, do you have any figures on how many new people




| |
Wlll be in the Pohick between now and 1975, based on

the sewer allocatlions?

A | Baged oﬁ the sewer allocations right NOw,
ﬁé're anticiﬁating, between what presently exists today,
approximately 12,000 more peoﬁlé will come 1nto the
aLea betweon now and 1975 based on these committed plans.
,=‘ Q@ Well, 1t's been established that there 1s
a sewer moratorium now and more sewer may become avall-
able, and a traatmaht capacity w111 become availabie in
'76, I believe the year was. Do you have figures on
héw mgﬁy units are in line already for sewer when it
bécoﬁes avail&ble?_
| VA.v- Yesn, ae do, ‘And, I don't think many peopie
realize exactly how delicate the situation really 1s.
We'lve talked throughout this entire case about the
fact that 1976 will be the time frame when our probleme
w1ll be resolved, and there will be sewer because the
plant will ‘have been opened in its expanded capacity.

MR, HAZEL: 1Ir Your Honor please, before

this nitnesa answers the sewer question, the COunty 8
sewer chief has already testified regarding sewer, and
I don't think hisg quallfications as a land planner_

give him the experﬁiae by qualification.to testify about

. -
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the sewer system. 'He now 1s apparently about to testify

in some way to refute the clear statement of the County'é
prior witness, not the County 8 witness, but the Couﬁty's
employeea' department head that testified regarding
the availabllity of sewer, Now, Mr. Pammel 1s |
apparently‘trylng}to 1ﬁpeach that testimony, and I don't
think he has any qualification; that'é not'his business.

! | f MR, S!HANSKI: Your Honor, the question I
aaked Mr. Pammel wést~'does the County have figures --
which I think County figures wefe_used in the planning
process in'conaideration of vwhat's going to happen --
of héu.many péople.are now in line, signed up for sewer
when 1t becomes avallable. | | |
i THE COURT: That's right; but he was going.
béyond.thét He can &nswer that question 1f he has
the figures, yés, and what the figures are, but he is
not qualified as an uxpert in the field of sewers, that
I know of.

THE WITNESS: Right as of the present time

-; and theae are applications, site plans and sub-
d;vision plana that have'been submitted to_the County
that are in what we call the mﬁiting 1ist for alloca-

tion., We have 3,131 units in 11ne, uhich would yield

! "’5"-4-( .




ar initial population of --

- THE COURT: 3,000 what sir?
bTHE WI’I'Nf:SS:. 3, 731 units This 1" withi..n

ﬁpe Pohlick, in toto, Main and Middle. o
BY MR, SYMANSKI:
| Q.ﬁ". That's in line for sewer?
A. ' lIn line for sewer. These are peOple who
the filed their plans, but can proceed no further
because the sewer qllocations or the capacity, the
t%eatment p;ant's capacity --
| MR, HAZEL: If Your Honor please, he's now
in that, and I uould ask that this whole line be struck.
What relevance 1s it to the testimony and to the case
at hand when the sewer people in the County have already
testified that in March of '76 there would be adequate
eapacity to service these two applioations9 I don't
care how many people are in line. |

. MR. SYMANBKI: Well, Your Honor, I think
ft's very relevant to show there have been allegations
that there's a no-growth policy,lﬁAétop-growth policy,
that basically we can't conaidpr-this case in a vacuum.

. , , _

The fact is that there are other people in line that

are going to be there., And, as far as the public
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i
f?cilities, which is a prime consideratlon in this case,
- we'd Just llke to put thls case 1n the postufe of not
b%ing In a vacuum of'this little plece of land.
THE COURT: But you don't get séwer antil
yéu actﬁally develop and thenlapply for the sewer tap.
I mean, you don't get 1t at the time of zoning,
| ‘MR. SYMANSKI: No, Your Honor. wbat I'm
t&lking about is there are people, as hé has téstified,
13,000 pébple alfeady in line with thelir plané submitted --
| |  THE COURT: He said, 3,000.
L o MR, SYHANSKI: Excuse me?
THE COURT: 3,731. -
MR. SYMANSKI: That was units. 13,000
p@ople. |
| .THEVCOURT{ Well, I don't know how many
péople are going to uée thg units.‘ I mean, a tap.is a
t?p is a tap. If he had 3,731 waiting, what differerice
does it make 1£ we already have 1t established by the

County's own employees that there will be sewer avallable

as of X-date for these points? Wé ﬁust assume 1t 1s not E_

l -
available until that time. BSo what difference does 1t
make how nnavailabio it is until tha# time?

MR, SYMANSKI: The point is, Your Honor,
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that when it becomeé‘availablg,ithere are these people
there to get 1t, and 1t's not necessarily primarily év
seﬁer question.'AIt is a quqstion'ghat those peonle are
going to be.in.the Pohick areélimpaqting-the public
facllitles ahead.of thié.applicationg' |

THE COURT: He sald the entire Pohick
water&héd. You've got 3,700. How's that going to
impact the Caldﬁell School, inegs you show_the 3,700
are 1ﬁvthe Caldwell School area 6r in the.ﬁobinson area.
He has said over the entire watershed.

| MR. SYMANSKI: I thihk there has been

téstimony frovar. Pant_that the roads, for instance,-
ih tha Pohick ﬁaterahéd afé baelow what they should be
for urban dénéities. | | |

THE COURT: That's because people keep
changhng the standards of what roads ought to be, I
mean, firat they say a subdiviaion road . should be 30
feet wide, then they say 36 feet wide and then they say
'ho feet wide. I mean, you cah get below standérds}Véry
easily by ohanging standards.v“' |

MR, BYMANSKI: But there was testimony, |
Ybur'Honoﬁg.that the systeﬁ in the'Pohick is what 1e

called a rural system right now. I think there is a
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fgb@gédifference-between,a rural system and an urban
system,

THE COURT: If you want to show whnt the

projected population will be over the next two or three |
years 1n the Pohick, that's all right but I dont't mes
how the fact that we have rur41 roads in Fairtax County

directly affects themgppllcations here. Ve're talxing

abbut’ the roads around this place, not in the rest of. |

the county. I mean, I can find you roads 1n kalriax

County you couldn't get over with a bulldozer. Unless

théy(re in this area, they don't havé'muchvreievancv
BY MR, SYMANSKI:

Q  Mention was made of the Middle Run policy
of thg Pohick‘heing a non-development zone as opposed
to é development zone. This 1s uhder the Board's
poiiqies, the Main Branch belng the‘deveLOpment'center,

'is that correct? .

A. That's correct.

Q. Do you have any figures on how much land is

availéble in the Main Branch development zone 1in an

‘undeveloped state below what 18 called urban densities?
A. Yes, I do. In other-wofds, the filgures

that we use as inventory for developmént of ground




witnin the Maln Branch, and that totals 5,&09 a;reé
land within the Maln Branch of the Pohlick that s
avallable for deveiépment.
” THE COURT: Now, what zoning is thaty

THE WITNESS: 'That?s.RE~lend lower-denslty
categories. |

THE COURT: RE-1 and RE-2.

|  THE WITNESS: 1 and 2,
BY MR. SYMANSKI:
| Q. ' Now, is that 1ana thét cbuld come 1n for

rezqning to highervdensities under thé Macster Pian?

A. That's correct,.

Q. . - And that 18 land that 1s within the Pahick'

deveiopment zone?

A ,Thai i1s correct.

1Q- Using thé factors»that the zonlng staff
usés; how many unité coﬁld £it in‘the dévélapment zone
and how many paople?

‘MR, HAZEL: If Ypur Honor please, I would
at this time ‘interpose an objecfioh. As a matter of
.law, there is absolutely no Felevance to the problems
Of qen§1ty and population of unzohéd.acres in the |

county which might 1in thé”fhture~90meﬁin for zoning.




Unless there Lé a more lImmediate prospect
of the use of those properties and testimony to ahow
that they are 1hlsomé way in the development_sa?camﬂ
I think 1it's absolutely irrelevant to the quéﬂtion o1
how the County is going to provide for ite population

today and in the future without discrimination.

MR, SYMANSKI: Your Honor, there wes testimony

by Mrs. Clevélahd ﬁhat the Middle Run policies were
basgd on the fact that.the idea waé it was more efficicnat
more economlical to provide fécilities.where'peoyle
already were, in a zone where people already wére; that
if you had new people and old people there, 1t's more
efficlient to put your money there rather than creating
new areas where there are no people now where you have
to putlin completely new facilities that don't cven
affect the problems that already exist..

Thg point that we'ré Juét trying to show Ié
theré is land within this dgvelopment zone. It's not
a question of there béing absolutely no land. This
hasjbuilt up and we're trying tb stop growﬁh- Just

the point t at there is land here that can come in for

zoning at anytime to urban densitles within the deveLOQw

+,

ment zone" of the county under the Board's pollcy.

A




THE COURT: But, how can the w1tnéss say
that»thia property;n RE-1 and RE;E now would bé
approved_for'a higher—deneity zoning?

| MR, SYMANSKI: Well,-hevcan'@ obviously;
That's up to the Board. - |
- THE COURT§ Thén,it doesn't prove that it';
avai;ébie foé.a higher dehsity. |
| MB; SYMANSKI: It 1is avéilabie to apply for
}_rezbning to higher denﬁities. |
THE COUBT: I assume all land 1&~Fairfax
County 4is avallable to apply for rezoning,
| MR. SYMANSKI: But this 1s vacant land that
is not dcvelopéd. | A
THE COURT: Well, that's what I mean. I
asshme anybgdy ecould apply. But, I Jjust don't take it
to the ultimate that you would offer, sir, and thét is
beeauée tharevis mndeveloped land in the Main Branch
'thatfthat 1B avati@ble for developmeht,other than in 1its
. present zohing."f}don't think we‘éan assume the ultimate,
and that is that the Board ﬁoul&'grant the zoning.
- MR, SYMANSKI: Well, Your Honor, that seems

to defending the opposite, that they will not. I'm

just trying to show that 1t is in the inventory under




the policies Mre.-Cleveland.talkgd about, that 1t's not
the opposife. | .
THE'COURT% All rlght;_ I'll‘ceriﬂinly
accept the evidence that theré ié'over 5,000 acres of
unmxmdg,undeVeloped.—- not unzbned, but undevélopéd.
RE—lyand RE-2 land in the_Pohlck.
| MB; SYMANSKI: In the Maiﬁ'Brahcg;'
THE COURT' In the Malin Branch.
BY MR. SYMANSKI:
Q.v Can you summarize very briefiy what yéur
interpretation of the Middle Run policy 189 |
' MR. HAZEL: If Your Honor please, I think
if the Middle Run policy as stated -- and Mr. Pammel,
I éssume is réferring to the 9 or 10 point resoclution
of the Board -- 1t 1s avallable and speaks for itselr.
I don't see how he can interpret a stated policy in a
resolﬁtion of the. Board.
MR. SYHANSKI: Mr. Hazel has just reversed
- his field, Your Honor. A.few minutes ago he was saying
that the Staff is the one who first meets these zoninL
proposals, and they re the ones that deal with the
developers. Now he would say that the Starff has nothiug

to do with 1t.
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MR;.HAZEL: If he waﬁts‘to ﬁn;L about how
the Staff has interpreted the Middle Run policy, thattew
another thing.  Eut, ask what his lhterpretatlnu of Lt
wasg. |

MR. SYMANSKI: I thought I éskee -

THE COURT: First; point out to me the
ninefpage statement of poiicies. Is that.céntained
withih the Pohick -- | |

MR. HAZEL: Yes, sir., 1It's in:the Pohick

Master Plan,

THE COURT: Which page afe'you referring to

sﬁecifically? _Is thet 197
| MR, HAZEL: I'll have to ask‘Mr.bPammel
vwhat pége 1s‘ﬁe referring to. |
THE WITNESS: Page 77. I think that's whet
you‘re referring to. |
TﬁE COURT: Pardon?

THE WITNESS: Page 77, I believe.

MR, SYMANSKI: Pages_l3_and.77, Your Honor.

Page 13 is one and 77 1is anothér, under impleﬁentation.
- £ -
MR, HAZEL: The policy resolution regarding
the Middle Run area is on page 77 of the blue book

exhibit entitled, A Restudy of the Pohick Watershed.




THE COURT: All right. Now, you're eskilag

him how he interprets that ninéw-paragraph resolution?

MR.JSYMANSKI:I-YQB, Your Honor.

THE COURT: How is that,pélevant?

MR, SYMANSKI:‘ Well, as I sald before, it's
the Staff that deals with these trings, and Your Honox
eaid, the developer meets the Staff first of all ang
In a later stage gets to the Board, I think what the
Staff'interprétét;on is }d’reievant.

THE COURT: Does he hévé the authority to
say he makes the lnterpretatlons‘for the Staff? He
méy, sir., I don't_khbw. I'm Just}aékidg. |
| MR; SYMANSKI: I doﬁ't’know, Your Honor,

THE COURT: You've asked him his interpreta.-
tion. | |

MR, SYMANSKI: Yes, Your Honor.

THE COURT: That's a personal interpretation

of one person who works for the County,

MR, SYMANSKI: AB. an expért planner and
head of Zoning Administration..

THE COURT: But, does he, as head of Zoning
Administration, make the declsions on interpretations

for the Stafrfr?. .




MR.. SXMANSKI: I wéuld have tq aak.hr,
Pammel,

THE WITNESS: There are a group i uk,
a colléctive group that meet,

THF COURT: Then I think, perhaps the
collectlve group's inﬁerpretation may he reievant,
put I don't think indivlidual interpretatioﬁ would be.

- MR, HAZEL: I héve_no objectlon 1f{ he
rebreéents that whatever it 15‘1svthe'5taff poiiéy and
‘the_implementation of the Board boliéy.A

THE COURT: - All right, sir.
"He 1s merely objecting to it being his
individual interpretation rather than the Starf,
MR. SYMANSKI: Okay, Your Honor.
BY MR. SYMANSKI:
22 What is the Staff interpretation?
- A, The Staff interpretatloh, agaln, 1s set
forth in the policies outlined oﬁ page 77, as baslcally

urban services are not avallable within the Middle Run

and 1t's, I guess, best stated in item 5 of that policy:
"It shall be the policy of the Board
of Supervisors to avold the presence of a

population of urban density in the Middle




Run watershed until such time as the pubiic

vfacilities and serv1ces are commensurate
with such dénsity, either éhall be availabie
cr shall be programmed t6 be avallable in
the ressonably near future."
| I’think the sum and subsﬁance of that is
probably the most critical part. |

THE COURT: Now, on this resolution -.
this r§solution,’qf coufée, was made effective as on
1969% |

THE WITNESS: Yes, Your Honor.

THE COURT: And at that time the Bbard made
its finding tha§ there wepevinadequate facilities and
then further séid that this would be reviewed each
year to determine whether or not that status remained
the same, but that has not been done. So we're still
going back to a resolution of three years prior to the
hearihg in this caée.

THE WITNESS: No; in July 2 of this yeaf.

THE COURT: No. I'm'talking.about back
. when the Board heard these cases in the Fall of "T2.

% They were aﬁi;lQrelying upon the data of l§69,ir they

were implementing this policy.




THE WITNESS: But, Your Honor, on June 27tn

~=- how, I admit that there was a lapse between '6Q and
the time that the Middle Run review occurred,
MR, HAZEU: I would llke to make it clear

for the record that before he proceeds with one of hisg

explanations that the answer to Your Honor's question

is: yes, That there-had beéh no data adopted b§.the
Board-ﬁhen these applicétions were heard.
| THE WITNESS: At that poinf in time. This

 document dated the 27th of June is the update --

THE COURT: But that was of '73. |

THE WITNESS: '73. There I will say this
that adopted déta, no;'but the August 1971 review,
prepared by ﬁhe Planning Staff and subéequehtly heard
by the Planning Commission was available.

THE COURT: But they never reviewed it,

‘THE WITNESS: But the Board had not taken
official action on 1it, |

 BY MR. SYMANSKI:
Q. Well, 1in effect, you're saying that this

policy is an attempt of coordination of public facllities

with zoning, with growth?

A. Yes.




Q. Now, what action, to younr knowledge,}hus

the Boarnrd taken to back up or support this general
policy of the Niddle Run in the Pohick plan?

A. Well, the Middle Run of the éOhick is Just
one problem. The whole issue of public facility
capablility throughout the county is an issue that has
confronfed this Board. It'svan outgrowth of the growth
in ine 60's and the attempt by the County to try to
provide public fagilities to accommodate the growth,
and it wasn't really too successfui because the growth
was outstripping the County's ability to get the public
facilitlies in place to serve the people as evidencéd
by the overcrowded schools and the'inaaequate road
network»or maﬁy areas of the county. It's not only
the-Pohick. We have ilnadequate road systems in the

urbanized areas of the county within the Beltway, Cedar

Lane, Gallows Road. A number of these facllitles are sti1]

basically a rural character. Although some of them are

programmed for improvements, still as of today they're

not adequate by any stretch of the imagination, So
we suffer the problem throughout_the county, -
But, the Board 1s well aware and conscilous

of the problem. 8o they embarked upon, initiaslly in




1971, this flve-year program, a review of the County's

posiﬁion of 1ts publlc facilities’ cababilityﬁ this
éo~called five-yéar-growth alfernative plan: where are
we today? Where can we go? And these are the»alterné—
tives, | |

That was subsequentlyvfollowed by work
sessioné that the presenﬁ Board hés had this_ygar,
béginning.in Mﬁrch I bel;evé, onvgrowth alternatives
and 1and-ﬁse policies for_the county, |

There was a subsequent work session in
April -- May, I guess 1t was -- on the same subjeét,
Then the Board, after determining policles and proposals .
that they wanted to bring beforé the public, had a public
hearing in Juné for.public comment on these proposals.
These comments of the public are._nouw.under consideratlon,

but it 1s anticipated the‘Board will sct very shortly

with.a program for the future plannlng of the ?cunty‘
which result in a comprehensive analysis of thé countyv,

with the objective of a new, comprehensive, county-wlde

plan,within approximately 18 months.

. |
80 the Board 1s quite conscious of: the

problems and wants to dosomething about it. Of course,

the comprehensive plan won't stand alone. 1In other




words, 1t's a designation as to where growth is golng
to be. With that comprehensive plan will be a‘capital
budgeting prograﬁ which will outiine exactly when,
where and how the County will providevpubliq‘facilitles
~over a flve-year increment. And that will be updated
on ah annual basls to show everybody, the developers;
citizené, exactly where growth in ﬁhe county will occur
and at what point in time public facilitieé will be
availﬁble, and, of course, growth will be programméd
to coincide with facilities, |

Q. Mr. Seldin testified that he thought the
whole land-use process with regard to the locai govern-
ment was a verj delicate managerial system to keep 1t
in balance,. H

Now, as an expert plannér, do you think.the

syste@‘in Falrfax County 1is in balance now?

A. No. JIt's about as probably as far out of
balgnce as can be., But ﬁe have overcrowded situations

"in the Pohlck and Reston -~ I mean not just over-

crowded; I mean critical situations where there is a
definite suffering from the standpoint of the quality
level of service; and areas of the county where we

have capacity for publlic facilities, excluding sewer
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pecause sewer 1a so -- well, 1t's deficient throughout
Fppqpﬁnty. So other than a few,limitéd areasliﬁ the
MF. Verhon area;‘talking about schools and éther public
{gp;%igies -- and when I sé& it's out of bélance, we'lve
gpp é situation which is crying for public facilities
Pecause of thé overcrowding sltuation in one area, bnt
7 another area, seven mlles, ten miles up the road
wp have a situation where we have excess capacity
We re out of balance, and it would strongly indicate
.ﬁg me that we definitely have to‘turn around.
| We have to program development in this

dqunty into areas where we have this public-facility

Oﬂpability, where we have a reasonably good road network

qr rhere one is programmed for improvement within the
fprpﬁeeable future.

| Even 1n some instances -- I'm now talking
papicélly about bypassed parcels within the Beltway

apd closer-in areas of the county -- we might even be

} gping in some instances to some high density develop;_

M ' o
mgpt in these areas. But, the point 1s that is where
the development should occur in this county, If we're

talking about an efficlent and economical operation and

a Proper utilizgation of our resources, that is the only

[N}
ll
’
v




place where 1t 1is feaslble to develop.

Q. One final question, As an expert'plannev

and as head of anlng Admlnistration, what, in yocur
oplnion, will be the effedt qf the rezoning of thls
'property to a higher Qensity at this timer?

A. Well, it will definitely open up the entiv
Middle Run for development at a point in time when the
County simply does not have the resources availabLe
to bring in the services at a time when the people are
coming 1n, much less before,

THE COURT: TLet's aésume they don't even
start coming in until early 1976 becauss of the sewer,
| THE WITNESS: No possibility. The one
school, Caldwéll Elementary School 1s going to provide

basically for development fhat's already there. I
think Mr. Whitworth expressed a very clear'ihdication
that the Saratoga area -- |

THE COURT: Now, walt a minute. As I
undefstood his testimony, they had looked at it and
felt they didn't need a 990 school; they were cutting
1t back to a 660 to take care of the exlsting area.

Afe you saying that if it were constructed

o

to the 990 level it couldn't take care, 1n11976, of g0
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other people gradually coming into these two tracts?
THE WITNESS: I think whichever uway it goes,

and that's the determination of the School Bwnrd, the

990, 1if 1t goes 990, will accommodate the development orn

the Levitt tract-and'would generally -- itfsvprogrammed
in'Neighborhbod 14, and certainly not anything outside
of that; Although a portion of Levitt is outsidé of
14, but that is committed. |
| I'm saying the Caldwell School, 'the_
Caldﬁell School has got_to relieve the Hunt Valley
School. The school is overcapaéity now .,
THE COURT: Mr. Whitworth says that the
County school system can accommodate the chlildren from
both of these tracts. Now, what reason do yéu have to
pelleve that he 1s incorrect in that?
| THE WITNESS: I think in the long haul the
990.5111 -
THE COURT: I'm not talking about just
Caldﬁell. I'm talking about -- hevhas sald, here, by
testiﬁony,that if the rezoning were granted, the
County school system can handle the children and
educaﬁe them equally with other chiidren in the county.

THE WITNESS: Well, I'm not quite sure --

)




I think he qualified that by saying, of course, if a

»school site were made avallable --
| THE COURT: No, He sald thét JUst Dy g
.systém.of moving them Lnté the schools'that aré Now
getting empty by attrition, |
| THE WITNESS: »That was the other end of the
qualifying,statement, and that's where we have the
critical problem. |
| THE COURT: You're gaying County facilities
are not available within walking distance.

THE WITNESS: I can agree; yes, 17 you take
thldren and bus them out for seven or ten miies to the
area ﬁhere we have the capacity, whichlis the point that
I made earlier, yes, we can do +H4+ but tt shouldn't be
done that way, . | |

The whole'point 18, we shouid be going into
these areas where the capacity 18 because we've got -
land in those areas that has been bypassed where the

development should occur.

It makes no sense tb bring people into an
area, have them located there, and then say: well, we

don't have the facllities here in your immediate ares

to take care of your needs. You have got to go into




Alexandrla, Falls Church or Vienna or wherever .-

MR, HAZEL: How did Alexandria, Falls Church

or Vienna get into the case?

THE WITNESS: Well, wherever the avellable
capacity ia, Annanda;e -

THE COURT: He sald the avallable capacity
is outside the Beltway»now. Therg ére éome schools
thaﬁ §re golng undercapadity now odtside the Béltway;

| THE WITNESS : .Very limited.
THE COURT: Go ahead, sir.

MR, S8YMANSKI: That's my final question.

THE COURT: Just a minute. TLet me Interrupt.

Off the record.
(Discussion off the record.)
(Short recess.)
, CROSS EXAMINATION
BY MR. HAZEL:
Q. - Mr, Pammel, in the cbncluding portion of
- your direct examination you 1indicated that there were

avallable single-family areas or available areas for
development in the county where public facllitles were
available at such level as you deemed adequate.

Wwhere could you point_out on the county




map wpere there 1s a tract of 400 acres and bréék it
| t . . . .

Aoupn, even 100 acres, that's avallable for small-lot

ﬁ@ﬁe}ppment in Fairfax County Iin one of those apensi
M . _ . _ _ )
r* tiot

A Interstate 495 and Route 50, the Chlids
F?ﬁ“F'
Qs The Childs tract 1s avallable for single-

pqw}}& devglopment?
1

A. It's zoned R-12.5, and i1t's in that inventory

of ground --
Q. Mr., Pammel, are you telling His Honor that

L is realistic to assume that the Childs tract at 495

+

grq Route 50 interchange could be developed at R-12.5°7

"A I'm not saylng 12.5., 1I'm saylng it's

%gﬁ%*ﬁble fbr dévelopment. I don't know what the
“.! "s , . .

Q‘RP4§¥ would be on the tract. It could be at a higher

pity.

g |
5F,L~Q., Probaply be apartments or something like

i

¥
t

A. A mixture of housing --
Q. I asked you where therewas single-family,
'3-12.5, avallable in the county in a tract of 100 acres

;n'gn area you felt was adequate.

A. There is. I can assure you of that,

’
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Q. But. you don't know where it 1s, do you,

Mr. Pammel?

A Theré's some in thevvicinitybof Vienna that
are, I'm sure, 100-acre tracté.

Q  4oned for elther R-12.5 or R-177

A. I'm'not geure what the zoning would be.
There’s.a -~ agaln, I can't say per acreages, but I
know there is'a considerable émount of zoned.R~12.5.
ground in the Lee District, north of Franconla Rosd.

Q;v How much acreage 1is there, Mr. Pamme;,'
zoned R-12.5, in the tract you speak Gi?

A. Well, would you like a4 figurevcopnty~w1dé?
I cén give yéu'a figure --

Q I aéked‘you ~-- no. I asked you to answer

my gquestion. Can you locate a tract of 100 acres or

larger that 1s zoned for either R-12.5 or R-~17 in an

- area where you say publlic facilities ape avallable,

that 1s, realistically to be used for single-family
development?

A. | Mr, Hazel, in order to answer that question

- I would have to get plat books and gé through it and

locate the properties, and that would take some time.

Q. But, I thought you testified that there was




ample ground avallable in areas where public thcllitles
were adequate for development?

A Well, I didn't say that 1t was zoned.. 1

o
.

. i
X

!

i

3

!

i

sald that this is land in areas where_jou-have public
facilitiés which, in my oﬁinion, céuld be réésonably
deveioped ahd zon;ng couldvprébably be obtained ih
these areas because they‘are_bypassed pércels, and

the zoning woﬁld be influencedlby the sQrfoundiug sone .,
Now, I've got figureé to show exactly how much -~

Q. I Just asked you to show me the tracts for
‘8ingle famlly. Most of the tracts ydufre talking about
are for multi—raﬁily and higher, aren't they, Mf. Pammel}vg
thesevparcels in the interior where you say they are : 5
bypéssed parcels? | | |

A. Well, Mr., Hazel, at 4,000 --

Q. , Mr. Pammel, I'm not talking about county-
wide~figures. I'm talking about afeas where you say
public facilities are available.

A. But, I'm saying thet within the county
zoned_propefty,‘there's 6ver 5;600 acres of 12.5 and
SOmewhere in the neighborhood of 2,0oo.acres of R-17
that is vacant, zoned. | N

Q. That 18 zoned and undeveloped?




-~ 1
L :
2 :

A. That 1s correct.
Q. But you can't give us a parcel of 100 aorent
A. Well, I said, 1f you will sllow me the Lime

to take a plat book, I can assure you I can find it.

I think the Mount Comfort Cemetery is an example if
you want to get into particulars; There 1s a tract

that i --

|
|
|
|
Q. 60 acres? o .
A, Well, 1t's close, and 1t's zoned R-10. o

THE COURT: That's a cemetery?

THE WITNESS: Yes, Your Hoﬁor. It was an |
abpllcation that came before the Board several yeafs : i
ago forvPDH. The current zoning 1s R-10. The trustees
of thé cemétefy have indicated they wantéd tovdispose
of ﬁhg land for development purposes.

THE COURT: I trust 1f's unused?

THE WITNESS: 1It's unused. It's not used
currently. | ‘ o
BY MR, HAZEL:

Q. Now, Mr. Pammgl, you talked about the

terrain of this prOperty. The subJect property is at
thefupperwgnd of the uatefsheq, 1s 1t not?v

A, Yes, 1t is,
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- Q And the fact is in the Pohick that the upper

end of the watershed haas the mildest slope situation,

much less slope than as you go down the shed, is that

correct?
A That's correct.,
Q And that of the entire watershed, the two

tracts here, wxlliama and Van Metre, generally have tho
least slope problem of any tract in the shed 1sn't

that corrqct?

A. Well, I say --
Q. Just answer it, yes or no..
A. -- the report-- and I have looked at the

site, and when I looked at it I found lt generally
to be.the condltion of gently rolling There are
streams, and there are some areas -- |

THE COURT- The question was, sir, 1s there
any other aection of the Pohick that has a better
topographical area or the niddle,Run.

THE WITNESS: The report 1ndicates that
this particular neighborhood does have some terrain
problems; but rrom my review and analysis of the ares,
this area _probabdbly has the 1eaat, and as you go down-,

stream, the more severe.
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BY MR. HAZEL: |
| ‘.Q. And the tract 1mmed1ate;y adjacent to it,.
one-third of thelwétefshed, 800 and:gome acres, zoned
at R-12.5 density, hasaconsiderabl& more'severe'glqpe
situation than the two subject tracts, does 1t not?
A. ' Genera;ly speaking, that's correét; |
Q. Now, Mr. Pammel, 1nc1denta119, would y&u
step Qp to the board and mark on ﬁhe'board a zoning
appli&ation C-263 for ten'écrés at:12.5? |
A, 2631 283, Swansen?
Q. 283, pérdbn me. Now, that'appl1cat1on is
in the Middle Run, is it not? |

A. Yés.

Q. That application was rezoned to the R:12.5

- density by the Board of Supervisors on Monday,‘during
the very time thaﬁ this'case was 1nvtrial, wasg it not?
g A. Mi recollection, Mr; Hazel, and i was here
on Monday -- so I don't know what happengd Monday. I
haven't read the Board actions. 1 do know it was an

agenda item, but I doh't know what the.aqtion was.

Q. ~ You just don't'know'whether 1t was zoned.
or not?
A I hgvé no 1idea.




Q. You wouldn't deny the fact that 1t was

zoned by the Bpard lf I stgted that, would you, Mr,
Pammel? | | |

MR, SYMANSKI: Objection, Your Honor.

MR, HAZEL: I'm just trying to save bringing

another witnesb in,
| | THE COURT: fefhaps the Couniy Attorhey N
~can stipulate‘that. | | | | :
- MR;‘KAZEL: Would you stipulate tﬁat,
Mr. Symanski? | “
MR, SYMANSKI: That you tell the truth?
I assume you do,'but I don't knoﬁ myself. |
MR, HAZEL: You don't want to exceed the
bounds of reasonableness and ask that I tell the truth
vTHE COURT: All right. Lgtfs get back down
to ea;th. Do youvknow, sir? |
| MR, SYMANSKI: I have nd}idea.
THE COURT: We'll assune 1£ has béen 1f'

" Mr. Hazel says 1t has, and if you have reason to 1ater

find out it hasn't been, you can bring 1t to my
attention,
MR. SYMANSKI: Certainly.

------

BY MR, HAZEL:




Q. Now, Mr, Pammel, one of the policles in ithe

whole Pohlck Restudy and the develdpment of ybur
alternate-density type of cluster 1n'£he H~12.5 AN
R-17 areas was to protect stream valleys, slopes and

vegetation, was 1t not?

A. The origlnal policles?
Q. Yes,
A. I think that that Waé part of thie conslaera-

tion, as I 1nd;éated eariiér,-and also to obtain sites
for public facilitiéé, such as schools;

Q. ~Now, there are really two kinds of cluster
dévelopments that have been,ﬁalked_aﬁout here, are
there not, Mr,. Pammel?

A Yeé.

Q. There is cluster development within the
R-17 gnd the R‘12.5 categories, correct? |

A. . Cluster or alternate dénsity, yes.

Q. Same differénce. Some people refer to that

"as cluster, and some to alternate qgnsity. That'goncept

and procedure technique 1s the technique that was used

in much of the platted area that 1s shown on Exhibit 18,

was 1t not, Mpr. Pammel?
A I'd say most of it, yes.
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Q. Now, Mr. Pammel, the other kingd ofr cluqtul
development 1s a more regional type of cluster; or at
least beyond individual ‘properties where you' re-tnlkinv
about ciustering around these neighborhood centers
with different kinds of housing types. Isn't that'correctﬁf

A. Well, I'd have to say there's_enotne: one |
beyond that. I mean, that; frue, is a form of‘clustering;
the village and communiﬁy centers and concentrating s ome
development immediately surrounding it to serve, not oniy
as a transition, but support for the facilities that
will be developed therein, And I guess the tnird
aifernative;wouid be the PDH approach énich 1s the.
planned;nnit deaign, which 1s‘whét I consider a truer
form of clustef than really anything that.has been
mentioned. | |

Q. So you have a third typevof cluqter where
really all of your dwelling units, or = major purt of
them, become townhouse or apartment units as opposed
-to singie family. Isn't that what the PDH-concept
really-anticipates? | R |

A. No, not necessarily apartments.‘ Meny, many
are, oh, 1et's say, PDH are: probably equally developed

with those that are residential and townhouse with




apartments, like Lake Braddock

Q. Right
A. Then there are dome'that~are total apartments.
Q. Just answer my question. Es:sentislly, the

PDH concept anticipates foher single-family units and
more multl;ramily and townhdhse unlts, 1s.that correct?
‘_A.. I think that's generally a falr statement,

yes. |

Q. Nou, 1t 1is entirely in accord with both the
adopted Pohick plan and the Middle Run policy to
contlnue to develop with single family development in
the alternate density mode, 1is lt not Mr. Pammel?

A-' Yes. It's set forth 1in the report,

Q. Nothing you sald was intended to deny that
that 1s stlll accepted practice?

A. No. I Just sald that we are encouraging -
the plan attempts. to encourage people to use the PDH
vwhich 1s a better form of cluster,

Q. All right. Now, Mr, Pammel, under the R7-1

davelopment concept the present zonlng of the Wllllams--

Van Metre tract, assumlng the land ‘would perc, tnat
land today could be developed on septic tanks, could it

not?




A. Yes, 1t could.

 Qi -And 1t could bg developed without reference
to the cluster concept, could it not? 'Jgst answer, yee

Qr‘no?. Do you have to cluster it, if you developed it

" under RE-17 |
F 'A._. You could ciﬁster it.
| Q. I didn't ask you that. Do you have to?
| A You don't have to, no.
Q. All right. You could cluster 1t.
A That's right, | |
Q; But, then ypﬁ would havé,a'zo,ooo-root lot,

wbuld you not? : | - }
A.‘ That's correct.
l Q Néu, Mr. Pammel, whether you clustered it
| or not, it Qould probably be impractical to extend

sanitary sewer up through the property and pay for those

trunk lines and those collector lines 1f you developed

it RE-1, would it not?

MR, SYMANSKI: Objection, Your Honor. As

he objected to before, this 1s not a sewer expert. Mr
Liedl was here and he could have asked Mr. Liedl that
| question, |

THE COURT: The gentleman has not been
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qualified as an expert in the cost of providing séﬁév.

MR. HAZEL: I don't think the coat of
providing sewer,‘as such,.ls thé question, The problem
1s the alternativeé_of the plan, _

THE COURT: But you asked him would it be
economical to do that. He's not an expert 1n the fleld
of economics, | |

MR. HAZEL: I would étrike-that guestion,

Your Honor, and ask it another way.

BY MR, HAZEL:

Q. Mr. Pammel, if this tract were developed

tbday_on septic'tanks, 1t would réquire more defoliation.

of the area for the septic flelds than if it was
devéloped on seuer-under R-12.5 or R-L?, wouldn't 1t?
A. With the regently adopted changes made ﬁy
the Bpard, I would have to answer yes to that,
a So, in effect, Mr. Pammel, if this tract

1s developed as the Board says 1t should be under your

- Staff position that you could g0 ahead and develop it

now under RE-1, if 1t was actuaiiy developed RE-1 today
and septic tanks were used, you would end up dolng more

viplence to the policles of the Pohick Study than if you

| bring up sewer and develop it on small lots, wouldn't

K
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you, Mr, Pammel?

A Well, I'm not really quite certain how
much area a septic field on, say, a one-acre lot would
occupy. I would say this: you would have more
flexibillity because of the lot sizes to work. Keeping
in mind.that you have a sqbatantiai aﬁount of vegetation,
selectiQely site the bullding, selectivéiy gfade, ang
I can't really say‘for supe.that even with_the_require~
ments of greater or larger septic flelds as to how
'mﬁch damage.to the foliage would result,

| Q. At best, you would say it is a very close

qﬁestion as to whether development of this traét zonedv
RE—l'with septic would not, in fact, disrhpt mére
foliage than_if you uée it for R-12.5% |

A. I'd say it's a close question. You'd have
to do some study én it. There's no question abouﬁ that,

- Q. Now, Mr. Pammel, ﬁhe}PDH concept'involves

mutual cooperation between the County and applicant,
does 1t not? ”

A. Yas.,

Q. It is true, obviously, that 1t would have
beeh_unreaaonable to énticipate mutuél cooperation in

either of the cases before the Court today in a PDH,




isn't that true?

A Well, I think --
Q. | Juatvanswer Me, yes or no, ahd then you can
explain 1t.v
A The correspondence is in the recérd. lIt hdo
been introduced.
Q-l Just answer.me, yes or no. The answer is:
no? 1Is that what you'aay? |
A. We dilscouraged you fromvproceeding with this
_application. So I think the obvious answer for PDH is
the same, |
Q There's no way that this appiicant'could
have ant1e1pat¢d any kind of a reasonable, mutual
cooperation Qh a PDH, was there, Mr. Pammel? ;

A. From the Staff. I can't speak for the

T — e e e

Board. I daon't know what the Board would have done

R e e

with re reapect to that approach.
Q. Now, Mr. Pammel, when applications come i

before the Board for densities or catagories that are

different from plans or from other Board policies, 1t

is the normal case that the Board grants the zoning

applicatig&.at the density or to the category that the

Board believes reasonable, 1sn't that the fact? |




A.

,'Q‘

applied for level and then grahted at the lesser level.

Isn't that the way the system works?

A.

Q.
time, aén't
A.

a

A.

to what percentage of the time they usé that technique.

Q.

room at the last zoning day? I believe 1t was in June
vwhen a number of cases 1in the Vienna-Oakton-Dunn Loring

area came up for RT-5 and R-12.5 denslties?

‘ A.
L
there?

A.

Q

| denied, and the Board granted density at the lower

caﬁégéry,ﬁ;sn't'tnat-correct?

Mr. Pammel, were you present in the Board

As a‘rule.

Cases are normally, perhaps, denied at the

I'd say the Boérd uses that technique,
Certainly. Thgy use it practically all the
they? |

I can't gBay all the time. They use 1t.
It's a very frequent technique, right?

I'1ll say they use 1t. I can't testify as

I'm aware of the cases, yes.

There .were three or four of them, weren't

Two of them that I think you're alluding to --

In each case the density requested was

In those cases, yes,.
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Q. Ahd'that'a the general practice, 1sg't it,
Mr., Pammel? .. |

A. Weli, I think that was the situation there
where ~-

Q Just answer ma; isn't that a general
practice, yes or not? |

A; It probably was the generallbractice from
that time forward.. Before that, I think in many
instances the Board -- well, I'11 just say that it was
the general practice from then forward.

Q. , It's been the general pracﬁice for years,
hasn't it,'Mf. Pammel? Just, jes or no?

A. Generally speaking, yes.

Q. Now, Mr., Pammel, as I understand it, you
can point to no ordinance and no authority that gives
the 3taff or the Board the right to require a develop-

nent plan?

A. As of the present time?

Q. Yes, sir. |

A. That's correct,

Q. And as_of'the dates of these zonlngs and

their processing through the County?

A. Thepre was no ordinance requiring a development




plan, There was a policy, but no ordinance.

Q-

And you have been advised by the County

Attorney that there was no way that could be required,

isn't that a fact?

A.

Q.

With what respect?

That there was no basis on which a develop-

ment plan could be required of an applicant in a

12,5 or R-17 zoning case.

A.

Q

policy.

Q.

You mean no legal basis?

Yesn,

Nothing in local or state laws?
Yes, sir{

I think the County Attorney indicated by

I didn't ask you that, Mr., Pammel, Would

you just angwer, yes or no. You've been advised that

there was no basls. for the County requiring a develop-

ment plan in R-12.% and R-17 zoning, isn't that‘corréct?

A

Well, I can't say, frankly, you know, thst

I, as such, have been advised there's no basic reason

because I think 15-1.490 of the State Code --

Q.

Have you ever received advice from the

County Attorney's office on deveiopﬁent plansg?




A. I think the County Attorney has ralsed some

issues in the past about 1t,

Q. The County Attorney said it was not a valld

procedure, that it had no basls, isn't that éorrect?
A, That was a preééding County Attorney. I
think the pfesant County Attorney --
Q~‘ Ail right, Mr, Pammel. I just asked you
1f you haven't been advised that there was no basis

for 1%,

A. I think the present County Attorney advises

that there is some basis.

Q Do you have a letter to that effect, an
0p1nion to thaf effect?

A AVﬁerbal indication,

Q. You had a letter from a County Attorney

that $here was no basis, didn't you?

Al I think somewhere along the line.
Q You knew very well you dld,.right?
A. I say, in my recOllection,-as best I can

recall, there. was some memorandum.
Q. Now, Mr., Pammel, is there any basis that
the Attorney has advised you of or that you can clte

for the binding nature of a development plan even 1if
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aubmitted?

A. No, it's not binding as of this point in
time,.
Q. In other words, you could submit a series

of 1lines and roads and layout and go to a zoning hearing,

_4nd there is absolutely no way that that could be

.enfOréed, 1sn't that correct, as far as legal enforqement?f

A. Other than the set of covenants and/or

gbipulations that might accompany it on a voluntary

basis.
Q. They are all voluntary, are they not?
A. Thgt's correct,
Q. Now, Mr. Pammel,'there 1slf~ you indicated

that there ware no controls over development once
zoning was granted. 1Isn't the purpose of all of the
Staff in the County Development Office other than your

office, the rezoning branch, to effect controls over

development after zoning is granted under the subdivision

control ordinance?

A. Bagsically, the standards gset forth in the

zoning ordlinance and the subdivislion code.

Q .. All right, You control -- see if I'm correct

-- storm drainage under the approval procedure for




subdivision plans, isn't that correct?

A Yes.

Q. | And fhat also‘encompassga slltation contvo;{
QOeé it not? |

A Correct.

Q- And you have certain policles and criteria
regardiﬁg use of steep slopes, do you not?

A. Policies, criteria, but you run into the
same problem there that you do with some'of these other
policgés.

Q. But they all come under thé_silﬁation-
sform drainage criteria, do they not?

A. Riéht; and there are certain standards that
you can use té protect these slopes while undergoing
. development, but there's nothing that says you can't
build on them,

, Q- Exactly; because you know of nothing that
'saye it's illegal or prohibited to build on.é slope if

you do it right. 1Isn't that correct, Mr. Pammel?

A. You can build on a slope, that's correct.
But, you cen also cut the slope off and build, too.
Q. . Fine, And, both are perfectly legal

approaches to the development, are they not?
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A. Legal; but 1t doesn't mean thét théy are
reasonable, practicai or sound methods of doing it.

Q. Now, Mr., Pammel, there's also rather detailel
_criteria for street construction and grading the street,
and so forth, isn't there?

A’, Yes, there is,

Q. And that's,enforced'through*the very
deparﬁment of which you're a part, is it not? |

Af Yes; it 134

.Qc | There are also considerable numbers of
criteria for the location of streets, ﬁhévsite distance,
the curvature, all of those detalls that go into a 1lot
1ayout, are there not?

A Yes.

Q; And that, again, has,leQal»bésis 1n the
subdivision ordinance, doesn't 1t%

" A, Yes .

Q. Now, Mr, Pammel, isn't it fair td say that

‘what you really meant,when you said that after zoning

the County lost control of the case, was that aefter
zoning, the County lost the opportunity to extract from
the applicant -extra legal matters? That's what you

really meant, wasn't it?




A. No. I think, basically, the quallty of

deslign, and once it's gone past the polnt where we
can review a devéIOpment blan and the proposal thét
the applicant presents to the County, then I think he
can do exactly what is set forth in the deé, and éll
he has to do is comply Wwith those criterias; but, ue
can no longer eontro; design, rectllineér as opposed
to cubrvilinear, good conservation-control measures
relative to cutting slopes and whatnot, no, we céh“t
contfol those; |

Q. Precisely. After the zoning he can do
'witn his property what the'léw-allows him to do under
subdivision control and zoning, Isn't that what you
Juet s8id? |

MR, BYMANSKI: Objection, Your Honor, to

his continual references as to what the iaw Bays.

Mr., Pammel, of course, has opinions on what the zoning

ordinance says, but his continuing of 1t is legal, 1t's

~not legal, it 1s legal, 1it's not legai,_I don't think
he 18 cémpetent to decide whether they're legal or
not legal. | |

<. MRe HAZEL: If Your Honor please, I think

he jJust sald that after 1t was zoned & man could do with




his property what the law allows.

THE COURT : Yéu were just repeating that,
eir;‘ I don't think 1t's necéesary to ask the questién-'
again, |

MR, HAZEL: All right, ‘fine I apologtze'
and withdraw the question and let the answer stand.

BY MR. HAZEL- |

Q. Now, Mr. Pammel, I show you Exhibit 25‘and
ask'if you can 1ldentify thét docﬁménp?

A. I believe I identified it once.

Q. I believé you did. I think 1t was lntroduced
through your teatimony as my witness in the direct part
of this case,

I‘shcw.you pagé 75, Mr. Paﬁmel, and ask if
you recognize the policies on 1mplementation-of zoning
in the entire Pohick shed recommended by the Stafrf in
that doeument?

A Do I recognize?

Q-. Yes .

' Are you familiar with those policlies?

A. These:are the implementation recommendations
that were in that report, |

Q. They were recommended by the Staff, were they

not?




A. Correct.

Q. wOuld you read the definition of holding
and its application to the Middle Run?
A. "A holding zone 1s established when 1t
isApnblic policy to postponé development in a

: éortain ares, A developmenf zone is established
when it is public policy to encourage develop~
ment 1in & certain area,"
Q. Do you differ from that definition of »

‘helding zone?

A. I do, certainly. I've indicated thet,

Q Well, I understand that, that you differ
from it, But, that is the 3% aff definition is-it not?

A. That was what the Staff presented to the
Board at public hearings, and I think this further
goes on to show that there was some differeneeeof
opinion as to that terminology expressed by one of the
Board mambéra. It was subsequentiy changed and deleted.

Qi _Néw, Mr. Pammel, why was it changed?

A. As I indicated, onélor_the Board members
felt that the terminology or the term holding zone
wasn't appropriste, |

Q In fact, the Board was advised that it was




not a legal device. Isn't that what happened, Mr,

Pammel?
A. I think that that was discussed. T don't

know what the legal opinion was as such.

Q. Didn't you attend all those hearings?
A. I attended some, but not all,
Q. All right. Would you read the part of that,

ﬁhe hext paragraph between 1969 and"75 with reference
to the Middle Run, in particular? |

A "Between now and 1975, all land in the

Middle Run area, South Run area ahd.the Burke

Regional Center should be declared a]holding

zone," |

Dé you want the rest of 1t?

Q. | No,

| Now, Mr. Pammel, would you read the second
full paragraph the first line on page 403 of the Board
of Supervisora minutes of October 15, 19697 . |

A. I think I read this once before, too.
Q. Well, fine. Would you read 1t agaln, so

you will have it in your mind? I'm golng to ask you a
questtion about 1t

A Supervisor Bowman sald he thought the




"term "holding zone concept" was an erroneous

cholce of terms, and what they were really
referring t§ was a holding zone technigue,"

Q. Now, would you stop there. Could you
describe the difference between a holding zone concept
and a holding zone .technique?

A. You mean as 1it's referred té‘in the minutes?
I canft interpret what Mr. Bowman was referring to,

Q. Well, you've been 1ntérpreting.wﬁat the
Board a14 tn policles and directions to ﬂ'e Staff ail
along, &ﬂd I would like to ask you how the Staff -
change the question. How did thc S8taff interpret those
minutes 1n eonnection with the subject case? And how
did their treatmant of the subject case differ from a.
holding zong concept? ,

A.' I gave you my 1nterpretation of what I
felt this was; that 1t's not a holding zone., The
zoning is thqro, and 1t can be developed now-at oné

‘acre and in the future,_when public fécilities are in
aceord with the policies, are évéilable, it could be
develop!d at a higher density It's not a holding zone.

'Q. . Mr, Pammal, let me ask you thia- - did the

Stare ahd d1d the action of the Board, in your opinion,
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effect &a holding zone technique'if-it wasn't & holding .

zone concept?

A, What?_ Holding zone technique where?
Q. On the two subject properties,.
A. I would have to say again, I don't consider

1t to b§ é'holding'zone technique., I consider 1t fo be
a retarding of the potentiél, the full development bf
the tract until public facilitles are aVailablg..

Q. I see, Mr. Pammel, there is adequate
water servige to the subject prOpepty, is there not,
for fhe requested'12.5 or R-17‘zoﬁing,'wh1chever might
be determined? |

A Adequate water service can be extended to
serve.-- |

Q. Just answer my question. Isn't there
adequate watervservice‘in terms of d§ve10pmént of
prqpeity in Fairfax County, yes or no?

A. There ;s adequate-water_eervice, yes, or

1t can be made adequate by improvements to the system.

Q: What improvemehts did you have in ‘mind?

A There is a pumping staéion df water in this
area. | | ” | |

lQ~ Correct. Secondly, tﬁefe will be sewer

|
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capacity to serve this property, acco#ding to Mr. Liedl,

in Mardh of 1976, 1s that correct?
A. . I doh't agfee with thaf,.
Q. I didnft ask if you agreed; D1d you hear
that testimony? o | |
| MR. SYMANSKI: Your Honor, the teetimoﬁy
is 1n'the record. }I dbn't-see whaf Mr. Pammel's éaying
what Mr., Liedl saild 15 relevant, | |
THE'COURT: ‘Objection sustaineq; sir,
BY MR, HAZEL:
Q Mr. Pammel, I'm afraid thgt that question
would take‘another'hour.v | T
MR; HAZEL: Your Honor, I have no further
quéstions of this witness, | |
MR, SYMANSKI: I have just a couple.
| REDIRECT EXAMINATION
BY MR. SYMANSKI:
Q. Mr. Hazel asked you whether RE-l,deveiopment
“had to be in cluster or not. Does R-12.5 or R-17 have~
to be in cluster once 1t's granted? |
A. No.
Q. %;_Sq under this legal api;itm’after zoning

the developer could go into.conventibnal development,




isn't that correct?

A. He could, thét is correct,

Q. Theré's aiso reference in some of theae
questions to what, legally, a person, a owner, could
do after he got rezoning. -Whatfs been the préctice‘in'
the past with regardsto cdmmitments made before zonihg.'
Have théir begn commitmenté made, in effect; ratherﬁ
than a legal basls or a moral basié, between the Stars

and the Board and developers?

A Yes, many times.

Q. Does that wofk:most of thé‘time or not
WoTK? |
| A. It.has worked very well,

Q; w1£h regards to whether devélopment plané

can'be required under the law, have there béen
confl;cting opinions from varibus County'Atﬁorneys to
you?,. |

A. Yes, |

Q.v Tbat.is, a County Attorney has sald, no,
and a County Attorney has sald}'yes?

A, ~ Yes.

Q... The white documeht, the Restudy aof the

Pohick that Mr. Hazel had you read from, is that the




present comprehensive plan for the Pohlck?

A The present official plan right hare iu
the blue cover with the notation, ad0pted-by the Board
of Supervisors, September 10, 1969.

MR, SYMANSKI: No furthervquestions.

MR. HAZEL: I have none, Your Honor.

THE COURT: You may step d&ﬁn, air,‘

(Witness éteps aside.)

THE COURT: Is that your.evidence, sir?

MR. SYMANSKI: Your Honor, there has been
some confusion on sewer. I wouldvmake'a request that
pbsﬁibly I be allowed to bring back Mr, Liedl tbmmorrow,
but I reallze i don't have him avallable now..

| THE COURT: I think we've guestlioned
Mr. Liedl about as much as Mr. Liedl can be questioned
on that, sir. 111 review my notes on what Mr. Liedl
said,ir you want,, He was the first'witnésé éailed.

MR, SYMANSKI: wéll,'my request is that I
possibly be allowed té call him back for.é few minutes,
but, as I sald, I realiie I don't héve him here now. I
know 1t's Just a requegﬁ. " In other words, the figures
that I havp_tégax{lthere'a some confusion among the

Staff members, and I would requeat'that I be allowed to




clarify that,

MR. HAZEL: I don't mean to be aifficult,
but today is thelday. He h;d the chance to.cross
examine Mr. Liedl at length., He's the County's own
employee and their sewer department’chigf. |

| THE COURT: You say he's not working:toaay?

MR, SYMANSKI: No. i don't know 1f he's
working today or.not, Your Honor. 'I merely sald that
some information I got today conflicts'with my 1mpresaion
,°f Mf; Liedl's testimony, énd‘tﬁere 18 a po;ht for
clarification. I have not talked with him this
ﬁorning;.therefore I could‘not bring.him in ;- information
that I goflat trial, rlght_béfore trial today. There
seems to be confugioh in my mind andimf. Pammel's mind.

THE-COURT: My notes are that Mr. Liedl
sald: can definitely service the subject landlin Mafch
of‘Apfil of 1977.. 1 mean, the capaéity of the plant
is’golng to doudble, not Just g9° up Just a litfle bit,
butvdouble. | |

| MR, SYMANSKI: That‘; what the question
is. o |
.. THE COURT: 'ﬁe‘paid 1t was going'to double.

He sald 1t was going to go fromvle million to 36 milllon.
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‘You say you have evidence to the contrary?

MR, SYMANSKI: Yes, Your Honor. But, as

1 said, I have not talked to Mr., Lliedl. It's a point

of clarification on that exact statgment that I would

like to have in the reéord; I admit that I don't have
anything ndu. _
| THE COURT: I don't know whether you're
asking me to deny your requeét or grant your request,
MR. SYMANSKI: Well; I?d like to have you
grant 1t, I reallze I don't have it here ﬁow.
| THE COURT: You can get.hlﬁ here in 15
minuteg, can't you, or an hour? | N
MR. SYMANSKI: I could try, Your Honor.
.'THE COURT: We've got to be here tomorrow;
anyway.. If you want him here for a short-étatement of
evidence tomorrow morning, I'11l hear.him then.
| MR, HAZEL: I was Just tryiﬁg to close up
the reccrd, but I have no oﬁjection.

THE COURT: If he says it's information
that has just come to his attention today, in fairness

I'd let him -- L
.. MR. HAZEL: I don't want to be difficult

with the County.
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' THE COURT: It's not really reopening his
cese, I'll just let him pu? on thatVQV1éence. it's
Just Mr. Liedl nbw.; You' re not aekihg tb bring in a
‘whole flock of people? B | |

MB;uSYMANSKIi‘:ies; Your Hondf. |

' THE.COURT:-A;1 r1ght. I'11 let you offer
, Mr..tieélifqr further testimony toh§rroﬁ'morning at
10:00-0'clock, i:'you desiré.v -

| The'cése ie cohiinued unt11 tomorrow at
10:00 o'cloék. And you will ﬁe réﬁdy for finél aggumenpv
tdmorrow'morning?

MR. HAZEL: YQQ;.Your Honor. _

| THE COURT: I hope quan get to read all
this this artdﬁnoon.. | .

MR, SYMANSKI: Your ﬁohor, I'd be ﬁilliﬁg
to continue it to.tomOr:Ou at.2:b0 if that ﬁould give
you mbre time, | |

THE CbURT: No;réir..‘lt's.like ﬁ vacuun.
I'1l £111 1t up. If you give me until 2:00, I'1l do
something else. IR | |

(Whoreupon..atglazéo 6?clock; p.m.; the
hearing iﬁﬁth.'above-ontifigq matter yaé recessed until

10{00 °'01ock, a.m., July 19, 1973.)
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dEhTIFIcATE OF nﬁpohrnn
I Esther W Farmer, stenotype reporter, hereby
ﬂertify that the foregoing 1s a true and correct
transcript of the proceedings 1n the above entitled
matter taken in the Fairfax Circuit Court, July 18
1973. B o |
In witnese whereof, i have set my hand this 19th

day of Auguet, 1973.

.ﬁﬁther‘w. Farmer
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THE COURT: You may proceed.

MR. SYMANSKI: I would like to introduce my
stipulation and opiﬁion of Judge Cacheris in the A & B
 Construction case,

. THE COURT: All right. Stipulation No. 30. Give
me a mimite to read it.

| | (The document referred to was marked

Stipulation Exhibit No. 30 and
received in evidence.)
| THE COURT: Where is that on the Board, sir?
Is it the one way up north?
| MR. HAZEL: Almost off the mﬁp. It is right uwp
here, Judge, right here (indicating), It is a piece thaﬁ is
mostly off the map.
| THE COURT: To the northeast of where it says,
George Mason University?

MR. HAZEL: ‘Yes, sir.

MR, STMANSKI: This is Roberts Road.

THE COURT: All right.

MR, SYMANSKI: That's our case, Your Homor.

THE COURT: Do you have any rebuttal evidence?

MR. HAZEL: No, Your Homor, I do not.

-THE GOURT: All right, sir.
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MR. HAZEL: If Your Honor please, after three days,
and haw entering the fourth day in this case, I am sure that
'there is very little that I can add in thé way of argument
that has'not already been presented to the Court in one fashion
{or another,-so I will try to be very brief and stay within |
what I consider to be the basic material and essential issugs
of this case.
| There are two grounds, as I stated, two areas in
‘any case which the case must rest on and, in this case, I am
- speaking of the law of the case and the‘facts of the casge.

| In this case, I think we have established conclusively
“and carried any burdens that we are required to carry, that
- the denial of theAioning applications with the effect that the
subject property Be retained in the RE~1 category is neither
‘legaliy nor factually sustained. |
~ Now, 1 say ﬁhat with feferensé in laﬁ to the argu-
- ments of'the County Board that a hoiding zone ﬁonceét for the
- deferral of the development of an area is a justified, valid,
| in this situation, legal approach, and I do not think as a
: conceét that that ie a legally sustaiﬁable position on the
 facts presented.
I will address the law, of course, in the latter

part of my argument. The other basis that the County intends




to rely on, does rely on, is the factual bagis that this

property should be denied zoning because public facilitles
are not available,

I think the evidence has conclusively cstablished
that publi; facilities are available as required for the
present zaniﬁg of this property even assuming there is some
validity to the County's argument regarding holding zomes,
retardation of development, and similar matters. :

Now again, we are asking the Court, im this pro- "
ceeding, to find only that the property -- I think under the
Boggs case we are required to send the property, send the
zoning case back to the Board of Supervisors if in fact the
RE~1 zoning is held to be inappropriate because of its arbitrary
and capricious nature so that the decisiomn fof today would be,

I think, confined to the appropriateness of the RE~1 zone
and not whether it should be 12-5 or R-17,

| THE COURT: .In your prayers, you have askéd for a
number of things in both cases.

One, you ask that the Court declare the present or
retention of the RE~1 zoning to be arﬁitrary and capricious,
but then second, you ask that the action of denying the '
application as made be declared illegal and null and void. f

|

In effect, then, ordering 12-5.




You are not asking for that second part?

MR. HAZEL: If Your Homor please, I think that
under the Boggs case and the decision since Boggs, that we
"have to approach the relief in steps in that the initial
step is to determine whether or not the zoning on the property
today, the RE-1l, is an arbitrary.classification.

Should the Court £ind that the RE-1 zoning on the
property today is arbitrary, and of course =-- |

THE COURT: ‘I was just saying that what you have
agked for orally varies somewhat from what you-asked for in
your written prayer. What you are asking for orally is in-
cluded in what you asked for in the writtenvérayer but it is
not as extensive because --

MR. HAZEL: Yes.

THE COURT: -~ it Asks that we direct the zoning
records be changed to éhow 12-5 and plats be apbroved, and
things of that nature.

MR. HAZEL: Judge, I think the oral request that it
be declared'arbitrary to RE-1 is the first step. It is my
position that the case remains at thé‘breast of the Court
during thé processing of the Board of Supervisors so that
complete relief can in fact be remdered because, should the

case come back -- let's assume the Court findé that RE-1 is




arbitrary and directs the Board to take some action to change

~ that or correct that situation. It is my position that the
case remains in the breast of the Court subject to whatever
action the Board might or migﬁt not take in the future.

The Board might decide that they will take nc action
- and at that point I think we could come back to this Court
on a cohtinﬁing bagls and request the Court to-grant some
further relief, That is the reason I think we have to set
.it up as a complete relief which we ask, and then ask the
Court to remain involved in the case. That has been the
genéral procedure in the cases of recent months, certainly
six months. | |

Prior to Boggs, there was, as I am sure the Court
- knows, generally the order WAB directed revising zoning;' Since
Boggs, we have had a number of different situations, but what
they boil down to is the Court finds the existing zoning
arbitrarj, directs the, Board or grants the Board an opportunity
to take some relief, and then depending upon what that relief
is there is some further proceeding. But I think the issue
~ today is, as I orally guggested at the beginming of the trial,
gimply whether or not the RE-1 zoning on.the subject property

is appropriate,

THE COURT: Go shead, sir.




MR. HAZEL: Now, there are a lot of things about

the case which make it very simple, in essence. We don't

have tovgo through a lot Qf evidence to determine what the
 Board did or didn't do., The Board, the staff 1n‘the beginning
and the Bbard of Supervisors, as the cases were heard, made

it quite clear that they had no intention of changing the |
RE-~1 zoning at this time.

Properly, amd I think it is important to look at 5
the obvious nature of the property -- the property, the testi-
mony, is feally uncontradicted in many ways. ' ’ |

The property is in the upper end of the watershed.
it is certainly among the best property in the watershed for
development. It has roads on several sides and a road bisecting

it. It is adjacent, along, an 8,000-foot property line with
zoning that is in the R-12-5 category. é

There have been rumbers of zonings in the arca indi- '
cating~§omp1ete, almost unfettered, rezoning activiity in the
area changing the character of the area.

There is evidence from Mr. Pammel. that with the
cases of B-898, B-840 -- 848 and B-199, and C-283, that there
has bezen a sufficient change of character to grant those cases.

The Board of Supervisors simply takes the position |

that they ars empowered, because of their apparently general




enabling duthority, to hold watersheds, hold areas, in a
. retarded zone awaiting some futﬁre date for development; and
' they have determined that in this case, they allege at least,
“that there are public facility inadequacies, confining it to
| the law on holding zones in the latter part of the argument,
but the factual part of the argument is simply not there
supporting‘the County's position.

In every instance, the County's witness demonstrated
gonclusively that there are facilities there of a level equal
to other areas in the County. The only evidence that could
be construed to the contrary really didn't deal with the
subject property in the.subject case., Mr, Pammel talked

| about facility inadequacies and overcrowding in a general way,

Now, leﬁ's look at what the facilities are that they
talked about:

First, there is a water line substantially on the
property‘and it is comceded that the water is sufficient for
the property.

Secondly, there is a sewer line along the eastern
boundary of thé property that was in#ﬁalled in express recog-
nition of the Magter Plan density on this property with capacity

in the line to handle the 12-5 that we have réquested, and

certainly the R~17.




With regard to schools, the testimony of the schoeol
representative, the man who for a nnmberlof'yeara has worked

in the school area,‘is that there is no crisis in education

- that will develop from the grant of either the 12-5 or the

R-17 on this property and that the system can support the
proper level of education for those children. .

‘ Qith specific reference to intermediate and high
schools, there are four high schools on that map which will
service this property. In addition, as a completely unique
feature, within three or four miles of the subjec; property
is a commmity college with numbers of thouBAnds of students
end, in fact, a university. I doubt seriously that there is
anywhere in Virginia a better situated Piece of property with
regard to the schbol situation, education generally,

The specific testimony of Mr. Whitworth was that
the intermediate and high school situationm, which the County's
five—yeai program says is the most expensive public facility,
would be adequately handled without any problem; that they
bus routinely to those schools and they just adjust students

- between schoolsand there is no problemn,

With regard to the subject tract as far as elementary
schbols, the County operates, or has a policy under which it
talks more tham it really functions, of neighborhood schools.
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The neighborhood school ;hat serves these properties
is plammed to.be on the Properties, and obviocusly the property
development, zéning and‘davalcpment. hag to come before you
can build a school. In fact, a very salient point, thg County
by its own voluntary sct has reduced the capacity of an adja-
cent school by a third because they say they didn't really
need a faciliey at this time.

wa;_it i# impossible for me 'to understand how any
person heariﬁg that evidence a#d viewing this whole school
pif:.tm:e can argue, as ﬁr; Pammel did, that there somehow
remains a school éituaﬁian@ which he did not specify. The
total school system in the County as a whole is now leveling
off or droppimg. There cam hardly be any semblance of a
debate over whathar or not the school situation is a valid
problem,

.Tha sewer capecity, incidentally, as we pointed out,
I think 1s‘§greed énd there is no testimony to contradict it,
by March or April of 1976, the capacity will be available in
adequate smount to handle the pr0perty;>

There 1s also uncontradicted in the record the
evidence that the property, even if zoned today, would be

several years before it could be occupied and then would be
occupied in an extended schedule; that that is the experience
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- factor in the County, and that thét would probébly Occur in
. this case. .

| With regard to fire serviceg which the County some-
times uses. as a basis for this sort of thing, the specific
statement of the fire services is that adequate.fire protection
is available.‘ | | |
; - The Coumnty, I believe, conceded that police pro-
gtection is merely a matter of adding police and that this can
ibe accomplished. |
z | " With libraries, the Kings Park Library is three
Emiles aﬁay and hag the same arrangement or same availability
as the Orange Hunt Estates or any other pr0perty that is
1three miles from the property. |
; THE COURT: Where is that, Just out of curiosity?
j MR. HAZEL: Right up here near the Lake Braddock.
' Kings Park is right off Rolling Road, right here.
? o I am pointing to an area which is just maybe five-
Esix hundred feet northeast of the Lake Braddock High School.
iIn that vicinity there is a Kings Park Library, I think now
1<>pe1:l. There was a comment by Mrs. Cieveland that sometime
tthere might be a park shortage, although this property is
Fthe closest tract of urban density to the County's largest

park, the whole Burke Lake complex is literally within walking




distance of this tract, several hundred feet away to the west.

Roads: There was a great effort to fuzz up the case
about roads and that really doesn't hold water. The fact is
that the roads on this tract, andvthe collector roads through
this tract,vawait the development of the tract just as all of
the other zoned property does. There are inadequacies in the
existing'rbad gituation if you immediately injected this
zoning in there withdut any improvement in the roads. But
the roads today do not require any more improvement in the
immediate vicinity of the tract and the improvementvin the
testimoﬁy is uncontradicted comes again as those roads develop.

| The roads that lead iﬁﬁo the area, the major roads,
have sustained major improvements.

In the last three or four years, commencing with

Ravensworth-Belvoir interchanges, Braddock Road, Rolling Road,

Keene Mill Road and so forth, all are under-improved or have

been under improvement in the past several years for the

 purpose of serving the Pohick.

The road expert, Mr. Pant, offered by the County,
concedes that in 1977 or thereabouts; that the access from the
subject property, if developed as the zoning requests,; eastward,
would‘be fine. It is eastward access that bears most of the

traffic .
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In addition, he testified that 123, which is west
of the tract, is in the primary program. I believe cither he
or Mr. Pammel testified that is in the primary program for
development. | |

In essence, despite Mr. Pammel’s.éonstant refrain
that somehow public facilities are a problem.there ig, I submit,
Your Honor; absolutely no evidence of debatable quality that
there is a problem in public facilities related to this tract
which is not in the process of solution, and indeed the credi-
bility of Mr. Pammel was strained to the breaking point at
more than one instance in this case, and one of those par-
ticﬁlar instances is on the Levin tract, C~567.

Mr. Pammel in the staff report commented that the
public fécilities level in the area was rising to an appropriate
level to justify zoning. The Board of Supervisors in C-567
once prodded by the Court, by the finding that it was an
arbitrary RE~1 zoning, not only passed right through the 12-5
density but went to five-unit per acre density on a tract of
land that is 500 feet from the subject property and has
essentially the same access system.n |

Mr. Pammel's credibility was again strained to the
breaking point in a mmber of other cases. In fact, his in-

sistence that the four cases of the Levitt zoning were valid




zonings because the character was changed, not by the develop-

'ment of the Levitt tract at the time B-848 was zoned, but

simply by the fact that the Levitt tract was zoned. This

simple fact is that the area of the Williams-Van Metre tract

is committed for development. It is committed by invitation

- of the County that started with the passage of the bond issue

in 1965. My clients both relied on County policy. Mr.
Pammel did, I think, illuminate the Court and recognize the
fact that that is the policies and ﬁaster Plans are generally
a very ﬁncertain thing for people to rely on,

It seems to me that again says a great deal about
the credibility or lack of credibility of the County.

The fact is, in 1965 the voters of the County
passed a public referendum and elected to spend funds to
extend sanitary sewer into every watershed. In 1966'. the
County entered a contract to provide the extemsion of & trumk

sewer up this watershed which is in fact in place. The plans

of the County anticipated ten people per acre. We are talking,

even at the 12-5 density, of only seven and a half people per

acre. Yet here a short seven, eight years later, the whole

issue iz up for grabs and not only is the bond referendum

representation being in effect ignored, but the Master Plan

recommendation for 12-5 in 1967 is being ignored. They say
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that has reversed the contract. The contract has to run up-
stream, and in the minutes of r.he Board of Supetvisors from
1969, the only probiem wasn't the moral problem, wasn't the
real credibility of Fairfax County is on the line and what
should we do about it? The only problem that the Board faced,
and they got over that essentiglly by ignoring. it, was, do we '
have any k‘ind of a legal commitment because we entered a com-
tract tmdef which people spend half a million dollars to run
a sewer and other people bought land in reliance cm it. ALl
those things seem to be brushed right over.

They came up in 1969 with a new Master Plan. The
new Master Plan didn't say one acre for this. The new Master
Plan recognized this for something in the vicinity of the
urban lot dénsitj.

If Your Honqr please, for three or four years, ever
since I have been trying to ferret out the t.rué intent of the

County and the staff -of the County and the difference between

- what they show on the map and the population mumbers that they

give now for a meighborhood. But the County does not, in any
part of this case, suggest that R-12-5 or RE-1 is the proper
zdning for this tract and its ultimate use.

The County says that somewhere. between two units

- and whatever the population mmbers are, depending on the
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‘mighborhood center, is the true zoning.
Mr., Pammel attempted to get into the neighborhood

center and failure to have a development plan or PDH applica-
tion as a basis, and again I think his credibility waé.severely
strained because there is no evidence that anything concerning
that PDH plan or that develbpmgﬁt plan had anything to do
vwith_the case.
The Board simply said, we are not going to zome
it RE-1 and that's the end of it. The staff so advised us
in letter théy sent ocut and yet-an the stand Mr. Pammel went
quite far in trying to justify the denial of this zoning as
one because we didn't file a development plan which he had no
authority to'reque#ﬁ, and it wvas not binding if you filed it,
or a Pbﬂ application, if a PDH applicatiom had been filed,
the answer was, we weren't going to zone it, anyway. That
kind of ;rrelevancy'waé introduced in the case as far as the
evidence; _
The simple fact is that this property does have
adequate level of facilities even if you assume that ﬁublic
facilities as a general matter have some relevance in a
zoning;
The second fact of the case is that the County's
credibility since the bond issue of 1965 with regard to this

— .




area has been minimal at best and in this day, when govermment

"credibility is such an issue, I think it is a sorry mess when
you ra§iew the sevan‘yegrs of the history of this piece of
“property and what the County has doﬁe to try to distort the
facts in this area. |
. Now, with particular reference, and I think the
cuiminatioh as I read into the legal argumgnt; the culmination

of the factual distortion and credibility gap occurred in
1969,

The plamning staff prepared and suggested a theory
of‘holding zones which is outlimed to a great extent in the
exhibit,, I believe, 25, the Pohick Study, Restudy, the one
in white cover; thére‘was a whole page about how this holding
zone would work and after 1975, which, incidentally, we are
talking about because of the lead time required so the County
has already delayed the case until the 1975 period -- but
after,1975, this would open up. In the meantime, the property
would be a holding zone.

‘Astonishing was the discourse between the Board
members during the hearings in Sepceﬁber and October of 1969
in which the Board knowing full well, and it was conceded
several times by Board members, they really think that holding

zone was valld, they removed from the Master Plan the holding




zone language with the thought that Mr. Bowman said he thought
i the holding zone concept was an erroneocus choice of .terms and -
'what they were realiy referring to was a holding zone technique

. because the objective of inhibiting, deferring or restraining

] development of areas of the County in greater demsities can
l be accomplished by other tools. |
| Since the holding zone technique is probably invalid,

the Board of Supervisors not only knew full well that the
|h01ding zone technique was invalid, they took steps not just
the current Board, but the last Board, to send to the Legisla-

ture Senate Bill 95 which indicates the proper enabling act .

|

i

i ‘ .

| so that they could legitimize this device.

| .

| Knowing all that background, the questions of in-
!

. validity, the questions of the admission that they went to

Richmond and asked for a change, t.hey then came back, didn't
make their anmual reviews of the holding zome, had nothing,
I_no look at this thing at all.

1  The staff in August of 1971 came out with a mmber
i of charts that attempted to justify a vacant land reserve
although, 4if you read that carefully, there has nevér been
Iany hearing; . there has never been any formal determination
of what ratio you use, and under the five-to-one ratio they

are already cut of lend and were in 1971 before the real
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pressures for development commenced.

o 'The Board, and I have to suggest that it must be
iuferred that this wés somewhat in anticiﬁation of this case
8o they could come in and suggest their hands were lily white,
the Board in July 2nd, the week before this case was tried,
decides that they will adopt the staff's policy, staff's
;, recommendagions of August ‘71 80 that they can say, yes; we
. have reviewed the holding zone concept and the facts in the
 Pohick and we think they are still the same.

Nowhere in any of this mishmns§ that haé occurred
since 1969 has the staff suggested, or the Board found, a
timé at which Mr. Williams can look forward.to developing
his property for the Master Plan density. It is always some-
time in'the futuré when'the.facilities are adequate.. |

I think that all of those events speak forvthemselves
in loud .and clear tomes.

The other thing that we turn to is, what is the
fruit of this discrimination? The fruit of the discrimination
is the uncontradicted testimony that restrictive zoning in
Fairfax County is causing the County to be a locale for not

the rich but the super rich.
Now, that testimony from Mr, Seldin is an extremely

important fact for the County to be considering but nowhere
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| “have they even addreésed it. They have talked about the
possibility that there is some vacant laﬁd in the Pohick Main
.Stem that could be zoned. It isn't even in the development |
stream. It is held by four 1andmers for purposés of thelir
own, There is nd indication wh‘eﬁ tha_t is going to be, if at
all, available on the housing market and in the meantime we
have item ﬁter item that the County unaertakes to give lip
service to a desire to provide hous1ng They know they can't
live long without addressing the problem of the supei: rich
and the fact that you can't find anyplace to build 12-5. |
Where does Mr., Panmel suggest that 12-5 could be built? On

the Child's tract which he knows full well is not a 12-5 site?

At the Beltway and Route 502. Other than that, he can't come
up with anything to support his oéinion. Maybe his opinicn
was, maybe his interest is, that we were not. going' to have
any more 12-5; we are going to have everybedy living in
apartments in the immer city; but that is a choice that is
not, I don't think the plamming staff's and the Board of
Supervisors' prerogative to make.

| What else does the Board co:ﬁe up with to address
the problem of housing?

'l'he.y come up with, first, a low-moderate income

requirement because they know they are not providing a variety




~of housing and that in itself is an admission of utter futility
in their approach. They came up with a system which, as this
‘Court s0 well knows now, is on appeal, having been found in-
valid at the trial level, a system for requiring people to
build houses that people can afford to live in. That was two
years ago. |

‘Now, in reéent weeks, the crisis in housing has

become éo critical that they have come up with a rent control

law which, in its first or second whereas, sayg-there are
shortages in houses because the prices #re 80 high. Nowhere x
have they addressed the policy of restrictive zoning and what
théy are doing by their very actions in denying these cases.

| Now, they have a convenient excuse which says, we
‘have a sewer moratorium, sorry, that throws all the numbers
out. They are not doing anything about the sewer, the County

generally. In the very area where the Coumty is, within two

years thiey are going .to have some facilities, they are trying
to hold the zoning back so that even when the facilities are
there, there won't be any zoned land available because the
testimony again is uncontradicted thﬁt if you start now, about
the time the sewer comes on the line, you will be at the point
 where yoﬁ can start proceeding with your lot constructionm.

In every respect, the County's position im this
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housing discrimination has been lacking in credibility,
lacking in integrity, and ?ypocritical in.the most courteous
phrasé‘or courteous éharacﬁeiization of their act. VOn the
 one hand they are doing all of ;hese things which aie nothing
more than lip service, going over to the District and joining
in a suit to get housing funds. ‘What does that do about the
house that Mr. Seldin says used to cost $50,000 and is now
costing $70,0002 They haven't even addressed that problem.
They haven't even begdn to addre#s it. They are always going
to have another plan. Mr. Pammel said, wait a few ﬁore years,
wait another 18 months, and we are going to have another Master
Plan. | |
The ome ﬁhat was prepared and introduced in October
of 1971 never saw the light of day. The guy who prepared it
i1s no longer here because that plan said, we have got to
have some growth in this'County or we are going.to spend a
lot of mﬁn&; that you .are not expecting to spend. That plan
hasn't been heard from since.
The plans that they are talking about now are some
more no?grawth plans so that conseqﬁeﬁtly, where is their
good faith, where is their credibility when it comes to

deing something about lots available?

Now, looking briefly at the law, it is obvious on




the most basic legal grounds, cpmmencing with the constituﬁions

| of the United States gnd Virginia, that'diacrimination cannot

exist. Discrimination individually against property rights,
discrimination against human rights were both, I thought, long

since put to rest.

There was a question in Mr. Seldin's testimony

1 about intent and perhaps the polite answer to the problem

was Mr. Seldin's who said he didn't have any objective feeling
or opinion about the proper course for the County to follow,
but in amswer to the questioning about intent he said omly

two things he could imply: Aeither they intended what they
arerdoing or they do not realize ﬁhat their actions do.

So, leave it either way, the fact is, I don't think

_intent is a problem.

There is a growing line of cases in the Federal
Courts particularly regarding what occurs when commmities

do not provide appropriate facilities. The Fifth Circuit

A;Court-of Appeals in Hawkins against Shaw case in Mississippi,

| in effect says that intent is irrelevant; that it is the
actions that prevail; and that where public| facilities are
inadequate to sustain various things'-f in this case, true,

it has a racial problem, Black against White -~ but in this
case it is pesople that are here against people that might want




to come here.

It is the same thing in the human race. Despite
the fact that we conclude that no compelling State interest
can justify disparities that exist, it may Se argued that the
iesult was not intended; that is to say, the #ecord pontains
no direct evidence aimed at establishing bad faith, ill will,
or evil motive. We feel the law on this point is clear:
Acﬁual intent or motive need not be directly proved for equal
protection of thavlaws means more than merely the absence of
govermmental action designed £o discriminate.

If Your Honmor please, I have a copy of that for the
Court. I think that puts the "intent" issue completely to
bed.

The factlis that discrimination against my client
and hié rights and against people generally is being affected
by the actions of this County. Whether they deiiberately
intend té do that or not is not the issue. Motivation is
not the issue.

One of the Board members may do this because ome
of the Board members does not truly ﬁaﬁt to see anybody else
in the Coumty; another Board member may do this because of
a completely different motive. But I think the confusion is

between motivation and intent. In both cases it is what




e —— -~y

A-26

results that counts.
In this case, the uncontradicted evidence in the
| fecord is that the result of the County's actions restricting
« zoning has been to make Fairfax County a jurisdictioh avail~
. able oniy for the super rich.
B Ther& was a very interesting comment from'Mr.
Whitworth ﬁho may not know of what he spoke, but he spoke

| in his opening remarks in response to my questiocns about the
. level of the school system, Mr. Whitworth said that the County
( had as a result of what they believed to be ecomomic pressures,
, had a leveling and a drop in the elementary school children
| because the young married group, the younger people, were not
~ able to find adequate housing in Fairfax County and they
" tended to go to places like Prince William and Loudoun, and
' this has been so pronounced over a sufficlent period of time
| that the level of the school children population is dropping.
, That waé'Mr. Whitworth speaking as a school analyst, a school
| statistician.

| Not any of the witnesses that we put on -- Mr. Downs
'who is em appraiser of lomg-time reputation in history,
fpointed out some cases in which the land prices has risen
' phenomenally. He agaln without the slightest contradiction

. by the Gounty attributed that to restrictive zoning and the
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5inability of the development industry to find lots.
Mr. Williams, Mr. Wills, both testified corrobora-

|
1tive1y, The County did absolutely nothing to oppose that,

| to counter that objection, except Mrs. Cleveland had some

| numbers. She conceded that if you figured that five-to-ome
;ratio was necessary inétead of three-to-one, that even the
1County 8tﬁdy in 1971 said there wasn't enough zoned land

fin this area. |

’ . Now, goirg through the cases, the Federal case dis-
?poses of intent and truly, I think that is so basic in Courts
%tﬁese days that it certainly in civil cages other than criminal

proof, it is mot the intent, it is the result of the action

|
| A
‘that counts, that nothing more need be said on it. I am
%frankly pleaséd and rather proud of the fact that our Supreme
}Court in 1957 was one of the first Courts in the country --
;1959, ipthe Carper case -~ to identify and, I thought, put
:at rest.the problem of discrimination in zoning as a device
iunder‘which governments could avoid their obligations.

- | The Carper opinion in 200 Virginia at page 653 is
%very very apropos and relevant to the case at bar. The
%bpinion of the Court was that the two-acre zoning of the
Freehill Amendment was designed to limit commercial and

fresidehtiél development of the western area of the County,
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thereby chamneling people to already thickly populated eastern
area to promote economy in the operation of govermment.

After evaluatiﬁg the evidence, the trial Judge was
of the opinion that the real purpose of the Freehill smendment
was tb prevent the development of the western two-thirds of
the County as a residential area, and to channel the County's
population tnt6 the eastern one~third where the cost of
operating the government would be more ecomomical.

Nﬂﬁ. I asked several witnesses during the course of
thg tr;al that_expzess qQuegtion and eéch one of them said,
yes, that was Ehe Eact. .Mx. Pammel again with his credibility
fairly tﬁin,‘dnd I am sure knowing that this was the answer
1 expected, tried to avoid the direct concession but he did
concede finally, that ia the answer; that is the whole ccncept'
behind the whole zonimg comcept and that is why the County
knows full well it is illegal; that the Carper case and a
long line of caaes since then without exception have said
that theschanneling of population éolely or for the purpose
of making gevEtnment more economical and efficient was arbitrary
and capricious. The Court went on to say in laying down the
real test in a zoning case that the purpose of zoning is.bwo—
fold: |

One is to provide, to preserve the existing character
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of an area against prejudicial uses.

If Your Honor please, it is so éatently obvious
that it hardly need be mentioned -- there has not been a
single comment, even an érgument of counsel -- that there was
anything prejudicial going to happen in the area aé a result
of these two applicatiqns. The other is to provide for the
developmeﬁt of several areas ih & mammer consistent with the

- uses for which they are suited,

I can point to no better basis, no better justifi-
cation about the suited uses than the County's own Master
Pian which goes into great deéail about the suitability of
this land for the uses that we have asked.

Those are the two bases of zoning that the Carper
case, as is well knnwn, lays down and we are aware of. The
Carper case points out that, sure there are presumptions that
a legis;ative body acts validly and that there is a burden
on him.ﬁho attempts to.overturn what the legislaturé does.
But the Carper case went on and dismissed thosé burdens on
the basis of this kind of discrimination and purpose as not
being relevant and found that two-acre zoning arbitrary.

I think that some of the language of Carper 20 years

ago is incredibly appropriate to our time.

The practical effect of the Freehill Amendment is
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to prevent peéﬁle in the low income bracket from living in
the western area and forcing thém into the eastern ares,
thereby reserving the weaterﬁ'araa for those who could afford
to build houses on two acres or more. This serves private
rather than public interests, Such intentional and exclusion-
ary purpose bears no relation to the health, safety, mbrals,
prosparityﬂand general welfare.

- The Court says that economic effects can be com~
sidered but as more or less incldental and this is a paragraph
that in today's time and today's posture could not be more
appropriate. A zoning bylaw cannot be adopted for the purpose
of éettiﬂg up a barrier against the influx of tixrifty, respect?
able citizens who‘desire to live there and who are able and
willing to erect hamaa'upon lots upon which fair and reasonable
restrictions have been imposed, mor for the purpose of pro-
tecting the estates that are already located in a‘district.
The strictly local interests of the town must yield, if it
appears that they are plainly in conflict with the general
interest of the public at large and in such instances the
interest of the municipality will noﬁ‘be allowgd to stand in
the way.

The case went on to find, and it has been cited many

times, the mere power to enmact an ordinance such as the ome
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here involved, does not carry with it the right to arbitrarily
or capriciously deprive a person of legitimate use of his
properﬁy._

Your Honor, I can't think of a better precedent
thét the' Carper cage, and I again apologize for one of the
two underliningé. I have that for the Court..

fhe Carper case laid 6ut in cleai, concise, un-
equivocable language the basis for our case today. I cite,
did cite, the constitutiomns. I have here.dueAprocess of law

from the Constitution of Virginia, Article I, Section Two.

I have here for the Court's consideration Article VIII

of the Constitution providing for education. This article
provides thét educﬁtion shall be a free public elementary and
secondary school system for all children of school age through-
out the Commonwealth and shall seek to insure an educational
program of high quality. The most salient part of that is

that in Ehe section on education, Section Two of Arﬁicle VIII,
again I have this for the COuit, each unit of .local. government |
shall provide its portion of such costs by local taxes or

from otﬁer available funds. For tﬁé'Board of Supérvisors

to constantly harangue the public and harangue the Courts
about the inability to provide schools when they have had a

constitutional requirement to provide free public schools for




the education of the children of the County and the
Commomwealth is imcredible; and yet in every case that this
kind of thing comes ﬁp, it always boils down to the school
cost, the one that the County won't bite the bullet dn. In
fact, the County continues to shut down its schools and to
reduce its comstruction programs, alleging bond issue failed.
if Your Honor please, bond 1ssues are almost
irrelevant. The Consﬁitution says that it is the responsi-
bility of each unit of local government to provide for that
cost from taxes or otherwise and I have the Constitution of
Virginia, Section Two, or Article 18, Section Two.
| 'Now, if Your Honor please, there are a number of
decisions in the local Courts which I offer. We are so far
off from the zoning bases of Euclid and Ambler and for the
convenience of the Court I have the two great-granddaddy cases
in Federal Courts, the U. S. Supreme Court, the Village of
~ Euclid vérsus Ambler where there were nuisances, you could
protect the integrity of the community -- end ‘1 have the West
Brothers Brick Company case which is the granddaddy, which
really recognized the zoning validity’in Virginia, Both of
these are for reference only to show how far the County has
violated the real basic concepts of zoning and how far they

have departed from those things which are true zoning con-
 siderations.




I have Harmom on land use; and_whather there will
- be obnoxicus results from a zohing decision.

Finally, iﬁ thevlocal Courts, I would like to intro-
duce three decisions, the decisions in the Hoféhﬁ?ersus Board
‘of Supervisors case which is'noﬁ to be_appealed, as i ﬁnder-
stand it; the decision in Clinch Corporation versus Board of
Supervisors; and the recent decision of the Circuit here,
Judge Thornton, in the AlQﬁndmcase‘whiéh was based on the
€oct that the discrimination existed in the gramting of

zoning. I will find that and present it to the Court in a

moment..

The Almand case, Almand versus Board of Supervisors,
Judgé Thornton found in the situation in which there had been
several zonings in an area, to 12-5, and then a denial of
another request at substantially 12-5 demsity, that raised
in the Ceurt am 1ncunsi§tency. Why did onme person get it
ﬁnder the same comprehensive plan, essehtially Same type of

zoning, and one does not? Both are seeking greater densities;

both are seeking greater densities which is permitted under
‘the Upper Potomac Plant, two parcels; RE-1, and the request was
fof R-12-5. One had been granted and sustained in Clinchj

the other one was being heard by Judge Thorntom. He found

that there was inconsistency and,'the:efore, discrimination;




that_peOple were entitled to be treated simllarly.

I don't think that this case need rest solely, and
there is Judge Thornton's opinion -- solely omn the basis of
- discriminatiom, but I think, Your Honor, that the discrimina-
tion effegted’ in this case boggles the imaginatiom.

Thefe are on that plat nine cases that have been
granted in the immediate area, practically across the road
from the subject property, nine cases granted in the same
time frame that the subject case was denied. What do they
justify? Four of those cases are in the same watershed, this
allegedly sacred Middle Rum. |

’ But what is the County's position? That we have
a deterrent to deielo;ment which they deny is a holding zone
because they know that is invaiid, and yet they deliberat:ely
grant four cases in the same watershed in the same time frame
and five more cases across the street at the same time that
they are saying, because of our policy, we are not going to
grant these two, and they know full well that chese'bwo cases
are being held up by an invalid policy.

Interestingly enocugh, in Addresaing the reliance
on the County claims, does not the applicant and the developer
| of the commmity shopping center in B-836 and commmity center

in B-749 have a right to rely on the fact as he develops his
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property that the County is plamming urban demsity om the
. Williams-Van Metre tract. It is an incidental point, but I

think it bears out how conveniently and inmexplicably Faiijfax

- County constantly changes its plans to the detriment of those

who rely on them.

Here two shopping center are zomed and under con-
struction and one zoned and not under construction, in énot:har
mighborhoéd, and now the County comes in and says, not only
in 1975 you cannot develop, but we dom't hava any idea when
you can develop and we just as soon you go devé!op thi_s in
RE-1. | )

~ Another problem with Mr. Pammel's credibility --
he made a great thing about soils protaectiom and slope pro-
.tec.t.im as a policy of the Pohick plani. It t.urns out that
in all probability development of the subject property under
RE~1 with septic tank would be equelly deétr_uctive or more
destrmﬁive to the Comty's soil policy than he painted the
development under R-12-5 and yet his whole thrust of testi-
mony was, if you keep these lots large, large lots RE-1,
and it develops that way, there wouldn't be any probleﬁs'
vith soils, and nothing could be further from the truth.

The other two cases I want to cite from the local
Courts, and here is the épinian from Clinch, the case Judge
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Thornton héard, in thé Horton case in paragraph three of his
opinion I think he set out in conéise, irrefutable terms,
and the Horton case again has not been appealed, the basic
law: A property ovner has'a basic vested right'to use his

property for any legitimate purpose not unconstitutional,

nuisance, or contrary to the health, saféty or general welfare.

| Zoning ordinmances are established upon the premise
of the proﬁotion of the health, safety and general welfafe.:
Established change must likewise meet the same critefia. In
this instance, the purported impact betweeh R-lZ-S_and PDH-5
or RT-5 is negligible, yet represents a Substantial eéoncmic
factor to the landowner. There is no rule of laﬁ requiring |
‘the'lagislation of economic gain or profit. However, the
free enterprise syétem and basic vested property rights re;
quire that refusal to afford the same in rezoning cases must
be reasonably related to the promotion of the health, safety
and welfare and that #ase actually was granted seeking a
change-finm the 12-5 district which in thié particular area

on Route 1 was too low a demsity to a five-unit townhouse

district.

to make great, moment of the fact that samehow profit is an

ugly thing. Profit is why the system goes around. The County

camnot legislate profit. There is no reason they should

Now, the County makes greﬁt, I am sure will endeavor
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{egislaté profit, But there is also no reason they should
legislate against profit. | | |

Now, these decisions that I have presented from
Federal Courts and from Virginia Courts I think are ample to
ground thé_subject case. There are other dagisions which I
offer Your Homor for comparison. I think the principal one
is the appéal of Kittmar Buildéra, a Pemmsylvania case. That
takes thiS‘growthiprbblem head on and says: Appellaht offers
other arguments which are 8o clearly make-weight as to barely

require comment. This was a case where they were trying to

Eget a four-acre density reduced to a lower demsity for urban

! . :
lot development. It was a housing problem created by the

i
exclusionary aspect.

a municipality to contimue indefinitely an exclusionary zoning
scheme because it refuses to purchase and operate a second
bus. Likewise, it is élaimed that the cﬁrrent road network
is sultable only for the present population. This is exactly
the subject case which hardly explains why and how new roads
should not be built to accommodate new people.
As we said, in dealing'with'the game argument in

‘ National Land, a County may hot use the zoning process to

. avoid the increased responsibilities and ecomomic burdens

! which time and growth may invériably bring and in that case

The rationmale of that land hardly allows
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the Court said wé once again reaffirm.our past authority and
- refuse::to allow the township to’do precisely what wé have
never permitted.
The Supreme Court of Pemmsylvania, speaking --
THE COURT: Keep people out rather ;han make com-
runity improvements.,
MR. BAZEL: If Your Homor please, the whole theory
of the Cbunty's case 1 think is totally exposed, laid there

and buried by the National Land case and the Kittmar cases

which are obviously the only way that a government can function.

~ There is one case, and I am sure that Mr. Symanski
will talk ebout it, the Ramapo case which has delighted the
hearts of obstrucﬁionists all over the country because it
seems to suggest that what 1s'be1ng'done in Fairfax is valid.
| In the Ramapo case; the Ramapo towm ordinance --
apparently that was a growth situation, a commmity of about
75,000 of 100,000 -~ grew over a ten-year period. It almost
doubled. They were looking at growth problems. There are
many many factual differences.

If I understand the facts in Ramapo right, smong

other things the improvements om the scene and the extension
on the éite and the extension of Sewer lines'and so forth to

the Ramapo development was probably baid for in part out of




the County's funds so the jurisdiction said, we are prepared

to accept growth; we will build public facilities or we will

give the developer pbints if he builds them. When you accumulateg

endugh points for the building of roads and sewers and school
sites and the rest of it, them you are emtitled to your
zoning. |

| If the developer doesn't choose to build these
things himself, then the County will build them on an adopted
comprehensive schedule of capital improvements in the next
18. years =~ in that case it §tretched on for a long time.

The New York Court of Appeals said that as lomg

as Ehat system did not exclude housing, as long as they could

keep up with the requirements for housing, they would accept
that program as an appropriate sysf.em

| They made particular note in a footnote that the
allegations had not been raised that this ws.s in effectA
exclusionary zoning. -We specifically raige those here.

We don't think that Ramapo has the slightest rele-
vance to the cage at hand but the Court should find that
interesting. I have a copy of the Ramapo cage. It is not
law in Virginia. It is a single jurisdiction -- New York --
which adopt.ed. purauant to a Magter Plan they had a study;
then they had an ordinance and then they had a comprehensive
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rezoning. After all of these things went along, they established

a system of points.
Now; to best demonstrate the difference between

Ramapo and Fairfax system, some people in Fairfax think they
have it so bad, As far as I can tell, the only facility that
Fairfax would be asked to provide in the entire spectrum would
be the sghsols, which are the constitutional requirement. The
gewer line is here on the eastern edge of the property and
was paid for by others and will be reimbursed in part from
the devalépment of this property.
~All of the sewer, all of the water.'all of the

streéts that are built on the property and the street improve-
ments on adjacent lands under subdivision control are paid for
by the people that buy lots on the Williamg-Van Metre tract.

The school site is made available through cluster

process. = All these things are dome in routine fashiom.

There are no: other facilities that the County has

pointed to that are im extremis because 6f this developument.

~ There is mothing on that site that the County is required to

provide,_excépt the schocl. The neighborhood school and the
intermediate and high schools off-site, they are constitutional

obligations of the government to provide a free public school

education.
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There can hardly be any debate over the County's

- financial capability to address a problem on 400 acrcs when
the County's budgat;.which is in evidence, provides over
$200,000,000 for the County'é'operation of govermment.

Apparently, the County has not even, doésn't even,
intend to suggest that in any specific way, how their finances
are going to be strained to accommodate the people.

If Your anor'please, 1 apologize.for the extended
argument. I know hfter four days Your Honor hag heard a great
deal about this case, but I think this case is a basic, es-
sential, legal factual expose of a lot that goes on in the
sysiem.

| I frankly was appalled in another aiea. I guess I
live with it and I witness it and I experience the problems
wiﬁh it, bﬁt when you are_ﬁalking about discrimination, it
astonished me when it came out in this Courtroom and is in
this record how the zoning process really works.

| Mr. Pammel consistently used the word, tradeoffs.
He said that people.here in C-192 got ten-unit density for
townhouses because of a tradeoff of:fight-ofdway.

| He talked about C-567, got five units because the
staff wanted to trade off some right-of-way.

| I ésked him what did the poor guys like Williams
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and Van Metre who didn't have anything they wanted to trade,
the County wasn't dickering for amything we had to offer,
where were our trading stamps. |

He gave no answer. |

The final incredible comment from Mr. Pammel, and
it is true, and 1 guess it just shocked me to see it out )
in the light of day, he talked about loss of control at the
time of zoning and if the County didn't get all of these things
deci.ded by that time, the County lost comtrol.

He then outlined a great paraphernalia of bureaucracy
that is involved with things like street requirements, school
sites, lot layouts, street aligmments, storm drainage, silta-
tion control, and all these other things';vhich come after
zoning. And I agsked him, well, what do you mean. you lose
control? ' '

He says, the fact is, aftat‘t_he proﬁerty is zoned,
the man‘can do whatever the law allows and yet the obwious
inferenmce and obwious comment was, prior to the time of zoming
the applicant for a zoning i3 at the prey of the Board of
Supervisors for whatever they thinkthey can squeegze out of
him. That is the system which is so obviously difficult at
present and in the future that it hardly needs be addressed.
That's the kind of discrimination that these applicants have
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" been subjected to -~ in essence, a truly incredible case,

and the evidence after three aﬁd a half days fraﬁkly made it

a more incredible case than I thought we had when we started
because, on the stand, the County's representatives in sewers

| aﬁd schools, in plamning, in every phase of this case, really
supported the zoning far more than I thought they would. The
only ome tﬁat contimied to try’to picture this as anything

other than gross discrimination was Mr. Pammel who kept alluding
to generﬁl problems that he in his opinion thought operated

to support the County's position.

If in fact there is any debate about the true facts
as Judge Thornton said in one of these cases, in order to have
debate yoﬁ have to‘have principleg that are debatable; and in
this case I don't think there are any facts that are truly
debatable and under the Court of Appeals' ruling in Carper,
this is an exclusionary zoming. The whole scheme is ex-
clusionﬁxy and oast be struck down.

Thank you very much.
MR. SYMANSKI: I would like to point out a few

things in Mr. Hazel's argument. First of all, Mr. Pammel
testified that RT-10 zoning was a result of a tradeoff of
sorts but the density included what would have been on this
tract that they dedicated. It is not that we at the time




gave super density here; it was density that would t_mve gona

on this area that they'dedicated

Secondly, 1 would l1ike to point out that Mr. Hazel
mentioned several of those cases he gave you were not being |
appealed.. For your information, I would like to note that
the Board has voted to appeal the-Ah&#ndAéase.

‘THE COURT: How about Horton?

MR, SYMANSKI: Hortom, I believe, has been negotiated

so that it is not going to be appealed. No order-has been
entered, hawevar. That is as a result of, probably, my fault.
We have talked about it for a lomg time but it has been in |
nagottatian betwaen Mr. Hazel and the staff.

MR, HAZEL: If Your Honor please, the Board has
advertised for reioning of that to PDH-5 category -- actually
& PDH-10, but they are undertaking the soning and have set a
| hearingifor September 24. I understand that appeal is now

mno;eds
| THE COURT: The Ciiﬁch case has not been aPpéaled?
MR. SYMANSKI: No.
THE COURT: That is final,
The Horton case -- something else has happened by
- way of_*-v | |

MR, SYMANSKI: It was negotiation and agrcement.




THE COURT: All right.

MR. HAZEL: The Board agreed to rezong"it. .

The Almand case is on appeal?

MR; SYMANSKI: It is going to be appealed. The
Board has voted to appeal. } .

| THE COURT: Has an order been entered in it?

\MR. SYMANSKI: No, Your H&nor.

THE COURT: All right. | |

MR. SYMANSKI: This whole zoning business that Mr.
Hazel keeps mferri.ng to, I think what Mr. Bowman said was

- not that, what we are doing is invalid, but the holding zome

quotation has a bugaboo about it that the County Attorney
has said is invalid; Mr. Hazel has not come up with the
County Attorney's at that time definition of a holding zone.

I think from talking to that County Attorney that his defini~

tion of the holding zome was a zone in which no development,
absolutéiy no developuent would occur.
© Mr. Pemmel here has testified that development
could occur here.
. THE COURT: That is mot the holding zome definition
used'b‘y the County staff in its recmgndation to the Board.
MR, SYMANSKI: I don't think any definition, Your

Honor, There was some debate between Mrs. Cleveland as to




A=46

what the definiﬁion was, and Mr. Pammel, as to what the
definition was. All I eam saying is that what Mr. Bowman
said was apparently "holding zone," we have an opinion that
it is invalid., I am saying i;hat what he then stated was
that we can arrive at our purposes through the law that
existed today. I think that is what he said. I don't think
he said, iet's'erasé the temm '.'holding zone"' because' that,
we all know, is inva.lid. He didn't éay vhat we are trying -
to do is invalid. ‘There was no admission on t.hat | |

| I think another point I would like to make is that
Mr. Hazel likes to say, it happened here, so it has to happen
here. I would like ¢to point out that I think the Board has
to consider what goes before, |

As a result of zoning, there is impéct, there i's'

traffic, there are children added to it. Mr. Whitworth has

to consider that, that there is zoning down there. I don't
think you can take that in a vacuum and say it happened
here, therefore the same exact thing has to happen here.

Now, as to the comprehensive plan, also scme question

in Mr. Ml's mind as to what exact'.l'y'zoning is, what con~

siderations can you have, whet:hér the comprehensive plan is

in fact & zoning. | |
The comprehensive plan is not a zoning. It is mot
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something which a person can come in at any time and say, 1 |
demand what is on the Master Plan. The comprehensive plan,
15.1-446 of the State Code refers to Master Plan as a plan

for the long-range future. It doesn't say, here it is, come

and get it any time you want to. Fifteen .point; one-447 refers

to zoning as one of the methods of implementing that plan.

Now, the sections on consideration in zoning process

are 15..1-427, -489 and -490. Those are the purposes and the
considerations the Board can va]_.idly take into account when
they consider a zoning. | |

Anderson on the American Law of Zoning, Section
4,26, detemimtion of when a zoning chmgg is in the public,
interest, is up to the legislative body. A Maryland case,
Board of County Cmissioners of Prince Georgé's versus
Edmunds, 215 Atlamtic Second 209, a 1965 case, comprehenmsive
land use plan is a guide for future, not a rezoning.

| So, as far .as what can be demanded and _wﬁat can

be put in the zoning process, I think if the .law is clear on
what can be considered in a zoning process, 1 think one of
the prime considerations is pu.bli& facilities.

Now, it is another question as to whether they are
there or not, I agrees but whether they can be considered
validly I think 1s beyond debate. It is right there in the
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Statut:es.: 15.1-427, a key phrase: improve things.

| The final phrase., that the vgrowth" of the community
be consonant with efficienf. and economicél use of public
funds.

.AIn 15.1-489, the pro't_ect.againstjone or more of the
following: ‘tmdue density of population in relation to the |
commmity'facilities existing or available. .

So I think this is beyond debate, ﬁhethe_r those
considerations cen be before the Board of Supervisors in a
zoning case. I think they are obviously there under the
State Code. | o
Now, as to how long Mr. Hazel likes to say. these
properties would take so many years to deveiop. there was no
binding agremen£ or anything before the Board on how long
it woulci take., Both of the witmnesses, when I asked them,
could they sell the property to two or three other developers,
divide it up, and it-would be deveioped and going on at the
sgme'time and divided up a piece of property--- yes, it can.
The Board had no, they were not om1§cient to know whether |
thesge thinga, how fast deirelbpment was g'oing to go on, so

this eight or nine-year represéntation is not lsomet:'hing that
the Board had before it or could have before it.

The public facilities conaideration. I think




obviously the prime basis of the ﬁoard'é decision =~ the
sewer, Mr, Liedl said, yes, as far ds this piece of property
we can handle it in 1976. Okay. “ But he aléo said there was
a moratorium now in effect. We are four years behind in our
plans from where we thought we would be.
He also said that uncontrolled growth, that he cduld
| not keep up with it no matter how much money he had. I think
that is a #mideution for t:he Board of ,Supe'rvisoi:a within |
" this sphere. of ec@omicai and efficient px"ovision.of public
facilities. o
Fiﬁteen pointrone-lé)ﬂ talks about éxpediting'pro-
vision of adequate sewer. I think that'- s a consideration
in where it should go: Should we open up & new arca of .
County or take inﬁo account all the 6ther public facilities
that we have to providef Is it more economical and efficient
to allcm sewar, a limited amount, that is going to be avail~ -
able, into areas that:are already developed 80 that we can
combine that with provision of police, l.ibrary. roads. that
they have admitted are not up to par all over the 'Cmty. I
think that is wrapped up in the umepi.cture.
If we mtochannelgrowthintoareaswhere it
is already developed and given the conside:ations in the
State Code on the economical and efficient provision of public
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. faciliti_es, do we want new #reas opening up. wheré wé have to
add other things like police, fire and roads, or where we have
demand for rosds? Isn't it more ecomomical and efficient to
build the roads here where we already have the demand rather
than adding new areas? | o
| Now, the roads -- Mr. Hazel likes to say, and zoning
- attorneys use .it as a standard question to the witnesses, or
the road experts, ismn't there a road over in another end of
~the County that is just as bad or worse? Sure there is.
.Aren't there othér areas just as bad or worse?
~ Sure there is. o
-427 says, improve things.
An economical and efficlient provision of public
facilities, every government carmot provide everything it wants
~every yeéi. Mr. Nixon doesn't do it. - The Federal Government
doesn't do it, The budget also shows that the County Board |
of Supervisors has been increasing in all areas. The budget
every yeat, there is more for the school operating budget,
" more for fire, police, every year.
Now, under the system we 'haw}e, we get funds; the
| Vitg_inia Department of Highways comes in with a certain amount
~of funds every year. That is not goihg to, in each jrear,
solve all the road problems of the County, but it is more




economical and efficient to provide roads“with-a demand ali:eady

there than ereate new demands, which is just going to put us
farther behind.

It is our position that it is much more economical
to try to chammel that money that is a finite matter every
year to where the rcads already are bad and dangerous, where
pe0ple already are,

The A & B case, one of the prime consideretions in
that case was Roberts Road. It was not up to standard where
that development could be handled on Roberts Road.

Rosser Payne -- I asked him, wouldn't he admit that
the policies of the last 20 years have resulted in congested
roads and crowded schools, but yes, but it has always been
that way. We are always in a catch-up situation.

Our polnt. is, does the Bodrd have the power under
this Code to divemgea little bit from that, divemge a little
bit from say ing, well, we are opening up new areas and maybe
in five years we will have enough demand there to get the
roads in from the budget we have from the Virgi.nia Department
of Highways,

| | ‘Well, the policies of the last ‘2.0 'yeans haven't
dome so well. Do we have the power to diverge a little bit
from that?
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I think that is one of the main comsideratioms in
this éase. . |
| Mr. Pant referred to this area when 1 asked him
whethef it was an implementation and aésthetlc pOinﬁ of 6iew,
whether the system was inadequate. He sald, yes, he said
the Virginia Department of Highvajs pl_&ns to creaﬁe access
to the easé,'but not in other diréctions. As far as beiﬁg
adequate éystem, no, that it was dangerous -- the curves, the
~ no shoulders in thé'area.was dangerqﬁ#. |
| Now,.if anything is‘thg primevconsideratioﬁ in the
zoning prdcess. it 1s transportation. Fifteen p&int.one-489 .=
must have transportation, roads near -- at least.five times:
| Number one, to provide for convenience of access.
Numbex ﬁwb, to reduce or prevent congestion in.the
public streets -~ more t:ansportatiﬁn - d#nger énd congestion
in travel and transportation -- that is a prime considé:ation.
o THE COURT: .The thing that bothers me aboﬁt this
whole thing on transportation is that if the Board ﬁere to
usé that as a reason not to grant rezonings, we wbuld be back
where we were im 1950 with 90,000 people in the County and
perhaps then none of us in this room'woulé have a house to
live in. The roads were bad ﬁhen that ére still the same way

20~-gome years ago.
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I think that is one of the main considerations in
this caSe.‘ | | |
Mr. Pant referred to this area when I asked him:
whether it was an implementation and aesthetic point of view,
whether the system.whm inadequate. He said, yes, he said
the Virginia Department of Highways plans tp}creaté.acceSS
~ to the eaaf, but nét in other directions., As far as beiﬁg :
adequate system, no, that it was dahgerous -= the cur&es; the
no shoulders in the area was dangerous.
| Now, if anything is the prime'cohside:ation in the
zoning process, it is transportation. Fifteen point one-489 --
must have transportation, roads near -- at least fivé timeé:
 Number oﬁe, to provide for convenience of access.
Number two, to reducé or prevent congestion in the
public streets -- more transportatidn .- danger'and congestion
in'trave; and transportation -- that is a prime consideration;
. THE COURT: .The thing that bothers me about this
whole thing on tramnsportation i§ that if the Board were to
use that as a reason mot to grant rezonings, we would be back
vhere we were in 1950 with 90,000 people in the County and
perhaps then none of us in this room would havé a house to
live in. The roads were bad then that are still_the same way

20-some years ago.

L]
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MR. SYMANSKI: That'is the point, Your Honor.
THE COURT: That is the point: nobody ecver does
anything much about roads. If you wait for it tc be done,

you never have any growth at all.

MR. SYMANSKI: At this point in time, will this

Court recall that Boards of Supervisors, ydu have to continue

that way, ﬁe do have a budget every year from the Virginia
Departmenﬁ of ﬁighways that is going to be used somewhere in
the County. If we create new problems, the past 20 years are
going to be the same, but it is going to be the same in the
future. ZI think the primary question here is under the law
whethér £he Board has the right to diverge_from ﬁhat policy
a little bit. | | |

.‘I would like to cite fwo cases and read a paragraph

' from one on the traffic: Wilsom versus Plamning and Zoning

Commission, a Conmecticut case, 291 Atlantic Secomd 230, a
1971 case. |

' The Conﬁscticut'StatUte wasg very simflar to the
Virginia Statute -- to reduce and prevent éongestion in the
public.stieets,‘which'l have just ménfioned, 15.1-489 -- in
the absence of reasonable assurance which the recbrd'before
us did not fuxnish, that ptovision*would be made for the
requisite highway»and,traffic flow changes for the purposes




of alleviating traffic congestion, the'Commission had no
authority to changethezoning; It acted in a mammer diréctly
coﬁtréry to the mandates contained iﬁvSection 8+2. The trial
~Court erred in sustaining the action of the Commission and |
in dismissing the appeal. »

Also a Maryland casé which I won't read from, but
I would like to refer to for the record. That is Montgomery
County versus Laughlin. It is 255 Maryland 724, 259 Atlantic
Second 293. “

I think, Your Honor, that the law is there in the_Code.

The traffic considerations are the main cdnsideréticns.

THE COURT: Can they apply that in these cases and
not apply it in B-749, C-567, C-~192 and C-3 which all are going
to be using the same arterial roads and these lands would use?

MR. SYMANSKI. To address that, should they ignore
the fact. tand that they rezone:these as far as what is on the
roads.noﬁ? |

THE COURT: I am talking about far above the density
requested bere. I am talking about shopping centers, town-
houses, things of that nature. Can oﬁe person go in and get
a shopping center with the roads existing as they are and
apbther person just want to build on 12-5 lots be turned down?

MR, SYMANSKI: You;\ﬂonor, should the Board ignore

.




the fact that all this zoning is going to be on this road?
. Something has to go first. It ‘seems‘ to me the Boa:fd has to
consider what they have already done. |
© THE COURT: It sounds like commercial and townhouse
comes before residente. |
MR. SYMANSKI: Also ==~
| THE COURT: -- single-family.
MR. SYMANSKI: Also zoning which is going this way.
If they camnot consider whéth‘ana_.lready been done
and what is on the road, then there is no consideration in
zoning. |
- If you rezone one plece of property within a com-
prehensive plam, you have to fezone every other piece of.
property because you can't consider at that time what you have
already done. I think they have to consider what they have
already done. | |
| I think this is going to put a lot of traffic on
‘these roads., |
Is there a point at which the Board says, look, we
‘have to siow this down because those roads probably weren't
even up to what they should have been th.ue,n.’ but we have got
this traffic om it. S |
THE COURT: If you are worried about traffic, why
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do you put iﬁ' two ,s.hppping centers which would draw traffic?

| MR. SYMANSKI: To serve the people that are already
thefe. There are obviously a lot of considerations. Maybe
~ you don't agree with what they did, but I think you must agree
with the fact that they know what they did and they have to
consider that. - | | N

THE COURT: I am not sayiﬁg what they did was wréhg;
sir, _ | | |

MR. SYMANSKI: There are‘people'down there and
shopping center sort of people. That 1is part of the problem
now, they are there. -

The question is: Do we take this up and put it
right here, too, and double the problems? I think that is
ohe of the -- well, Mr. Seldin said it was a delicate prodesé
in how much land is on the market and stuff. It is also a
prdcess ih the zoning decision that has tdAconsider a lot of
factors; It 1s obviously not a black and white decision but
that is why I think we have a fairly debatable rule.

Whether the ert substitut.as its judgment or not for
the Board, I think that is why there is a fairly debatable
rule, because it is a decision which has a lot;. of factors.
You can't bank it on sewer or any one thing. |

Now, Your Honor, the schools -- Your Honor made a
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statement to Mr. Pammel yesterday which I respectfully must
agree with as to what Mr. Whitworth sé.id, the Cal&vell school- |
wag reduced from 99(:)'to‘ 660, I believe Your Honor said, }be-
cause the School Board felt there was no demand down there.

it wés my undersff.andirg?\fwhat Mr. Whitworth said, and I At'lé.ve
checked with hin, that that was reduced mot because the demand
wasn't thei;e but because the School Board was saying that a
990 elemenf:ary school was not in keeping with the neighborhood
school 'coixcept. It had nothing to do with the facﬁ that the
demand wasn't there. It was more of ‘a, as they represented

- in one of t.he pleces of evidence, that the neighbbrhood school
concept is "an integral part” of t:he Fairfax County school
system. | |

'mE COURT: Then he says it is somewhat elusive,
also, that you end up with a neighborhood just for maybe one-
year per;lod and all of. a sudden you are understaffed again
and you éré busing kids in. | |

MR. SYMANSKI: I agree.

THE COURT: You start out with them being underused
and then you end upcbeing used perfééﬁly for the neighborhood.
Then they are overused for a whiie ‘and t;hel_; underused again.

| MR. SYMANSKI: I agree that is one of the comsidera-

tions and one of the problems. It is not a black and white




THE COURT: But has the School Board and the Board

of Supervisors established now a plan that they will -build
schools as-constructioh is gbing on in an areé, let the first
ten children go and the next 30 and the next 50 and after the
entire thing is dome it is then fﬁll? |

| MR. SYMANSKI: Not that I kﬁow of.

Another thing that came out.yesterdaj, I believe
Mr. Whitworth said tﬁat when the Caldwell School ‘opens up,
it will be filled with the development that is here and con-
tinuing development will overcrawd it.

As to the high schools, those schools -~

THE COURT: Just a minute.

MR. SYMANSKI: I believe a; far as the elementary
schools are concerned, Mr. Whitworth said that the Caldwéll
School would relieve some of the avefcrowding that already
exists but it would be filled up the day it opened, and the
continuing development in this big area here that is already
zoned would owvercrowd that year by year.

Also, with regard to the high schools, I believe
Mr.*Whiﬁwofth's testimony was thes Lake Braddock would relieve
it but alllof those schools, or relieve the overcrowding that

is already there, but all those schools would be up to




capacity wheh that school opened.

| So it is again in a situation where this contlnuing
development which is here and down here is going to overcrowd
those schools year by year, relieVLng them, and then the stuff
is there to overcrowd them.
The zoning is already there to overcrowd them,
Whibworth also said that under controlled growth
with no considerations for the public facilities, uncontrolled
growth could put him right back in what he called a bad
situation of the '60's. He said that property;was already
zoned down}here at Saratoga for elementary schoolf four of
these areas which would be -- this is already zoned on de-
veloping down here -- ﬁe said that there is busing now out
of this area; and Mr. Hagel's tepresentation that we have
enough money to do everything, to build every school we want
to, he has iptroduced'no evidence-by'economics to sﬁoﬁ that
Fairfax County could do what he wants them to do as far as
building every school, where there is a crowded area. No
evidence to the effect that Fairfax County could do that
without naising taxns or how much they should raise taxes or
whether they should double taxes or amything else._ There has
been no evidence on that

It 18 up to him to prove that, not up to us to prove
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the reverse. The bufden is on thé plaintiff here.

The economic discriminatidnhon exclusionafy znning;
Mr. Hazel mentioned some caSes,>I think the Sh&w case is . |
obviously é civil rights cage in Miséissippi where that line
of cases there has beén a history of discrimiﬁation‘on the .
bésis of race by the'government. I,think-it'ié not on point.

He did mention the National Land casc and probably
gave it to you. I would like to read a'paragraﬁh'he con;.
Qeniently left out: Zoning ordingncé_whose primary.purpose
is_to prevent the entrance of newcomers -- primary purpose.
In order to avoid future burdéns, economic and otherwise
upon the administration of public sérvicés and facilities
cannot be held valid. | |

Of course, we do ndt mean to imply that :a. governmar

tal-body may not utilize its zoning power in order to insure

that the mmicipal serviceé which the commmity requires are _i
prov&dediin an orderly and rational ménner. |

The Carper case, how can you compare the Carper
case in which the Board zoned‘the western two-thirds of the
County to this where, as can be'seeniﬁere, there is no in-
teﬁtidn to keep this forever in largé-lot zonings. I£ is
right there. | |

The comprehensivevplan for this area says that;'as
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the State Code refers to the long-range plams for this, is a |

higher dengity. How you can compare that to the Carper case,
I don't know. | | |

‘But I think that the National Land case whichvhe.'
has given you plainly says that public facilities in orderly
and rational manner are of course a consideration in the
zéning process; | | |

Also, the County actions that he has talked about,

the low and moderate income ordinance -- fine, you have declaﬁ

that.invalid. It is on appealAbut és far as the intent, and
1 don't believe Mr. Hazel has no intent an¢ purpose out of
the National Land case -- he has talked about, talks about
primary purposes. The primary purpose is certainiy a con- |
sideration here in the economic discrimination—exclﬁsionary
zoning érgumencs.

The low and moderate ordinance showed intent, a
concern for them, If it is invalid, fine; but it doesn't
shqw.the Board wants to exclude low and moderate. It shows
'they have concern.for them,

THE COURT: Let me digres;; I notice the Pohick
plan, and I alluded to it in the trial of this case. The
Boafdvput in there thatvthe Pohick should have a certain

number per year,and so f;rth, of 16w and moderate housing,




low and moderate income housing, and they speak of housing‘

that costs less than $12,500. It sounds like a magnificant

goal, but if it is absolutely unattainable, just financially

"impossible to build anything to live in for $12,500, it is

somewhat like tilting with windmills -~ it means nothing.

 Of course, they did that four years ago. Maybe you could have

put up some kind of a shack for $12,500 but you certainly
can't now. .
| Digreasing a littlevbit, I had a case recently in-

volving the Dart Drug Store and 1 th;nk Fotomat. They put
up one of those tiny little kiosks where you govand take film,
The evidence was that little thing which was nine feet by six
feet cost $17,000. | | |

I don't‘know'what they would put families in on
$12,500. | |

MR, SYMANSKI: I am willing to stipulate personally
that figure seems a little low to me, the $12,000, but low
ahd moderate oxrdinance shows inten; to dbvthe"opposite of
what Mr., Hazel contends that they waﬁt'to'do or intend to
do;. |

The rent control ordinénce'introduced is the same
thing, a concern for these people.

The case I introduced where we have intervened in
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District Court in Washington shows concern for these people.
Why would theylintervene if,théy wanted to exclﬁde the el_derly
and the low and moderates. Ridiculous. It shows the opposite,
an intent and concern for them. |

Equal protection -= the conétit:utional afgmhent. '
Just based on pure discriminb,ti.on bet:weenvt:wo areés._ - T think
to make a v‘valid equal pfotéction argument you have to show |
that there is no rational basis for that discrimination. .
I think the Middle Run policy has a rational basis and Mr.
Pammel explaimed it. -

' the ‘Pohi.ck plan, the Middle Run policy was adopted’.
There -already was a large amount of zoning here. I have to |
admit that why they passed that, it must have been wishful
thinking at the time to incli;de Neighborhood 14 in that plan

when there were already rezonings to higher demsity; but when

these cases came up, they were faced with the reality of a
situatidn,- the same neighborhood; there were la:ge amounts
of zoning. The realities were that these cases were right
next door. This ié a different neighborhood, a different
neighborhood. 'l'he realities of the situation were that that
was rezoned. | |

Now, the rational bé._si.o a.gain‘.goes back to the public

facilities. Do wve == we have a finite amount of resources.




I don't think anybody has contended we have an infinite amount

of money to spend. bo we épend that in new areas or in opening

up new areas, or do we spend it ab th¢'8tatg Code -- I think
therelis a basis fb: it -- as economically and éfficiently as
we can. | o '

In areaé where there already aie‘demahds, I think
that is a rational basis. |

I think Mr. Payne again, the 1aissez-faire zoning
poligies of the past two years has resulted in congestion and
crowded schools. congestion on the streets. Again the primary
question here is whether the Boatd, based on State law, can
diverge from that policy.

| West Brothers Brick talks about the fact that in

the zoning process,’zoning ordinance, arbitrary lines had to
be drawn. Just by the nature of the process, one piece of
property is commercial and next door it is residential, or
vice-versé. In most cagses there is no way to determihe that
line should be there for several reasoms. It is somewhat
arbitrary. I don't think theae lines are arbitrary.

Again, history was that this'was already into
development. The question»ig. do we-opén up these areés_and
cause inefficient and unéeonomical-uae of public funds and

cause new demands there when there is already demand in other
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areas?

Now, again Mr. Seldin spoke of the process of the

‘management of land and local government as a very'deli.cate'.

process, easy to get out of balamce. We believe',the' opposite,
that '1; is already out of baianc‘e_ bésed on Mr, Péyne?s state-
ment himgself that the pol:ntci.e_vn of the last 20 years have caused
a mess. Ve selieve it is already out of 'balama and that thié
divergence 13 an at.te:hpi - ‘everybody may not zigree with how
they are trying to atf.empt it, but I don't think tha.t is the
point -- lt is an _att.e_;npﬁ to diverge from those poiici_as of
the last 20 years and try to.get things in more balance. 1
don't think anybody is saying, ac Your Homor is saying, that;
as we are going to build séhools with no kids, but to try to
get it a.little more in balance. | |

| Mr. Seldim alsc said something very interesting to
Mr. Hazel's argument. The whole thrust seems to be that
Fairféi County has a big connpi:ady to exclude everybbdy but
the very super rich, but Mr. Seldin has pointed out that the
whole Washingten area, the prices are high and you can't move
into moderate. I am not- being tace’tinods when I say that it
seems to be thelr argument that there should be a sign at the
entrances to the Pohick: Evﬁrybody‘in Wuhington' area who

wantsto'mm in, move here. That just doesn't seem to_f‘ly
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because thé,whole Waghington area is uﬁdgr the same situationm,
so pointing out.the factors which exist all over the area in
Fairfax Cdunty.and trying to make the Board out as some sort o
Supér discriﬁinatory body who wants co}éxclude everybedy but
the super rich, doesn't fly. Théy can't move in anywhere else,
either =- not in Mayyland. The situation is the same all over
the wholé afea. | | '”‘ | |
| Now, briefly I would like to point out that the
A & B Construction case was a similar case; public facilities
were the prime consideration. That case is obviouély much
closer, right beside'George Mason University, but that was
decided on public facilities. Also that was RE-1 zoning
which was upheld. Mi. Hazel's other argument about the Pohick
that Mr. Williams can't find any property to buy -~ well,
where does iﬁ say that every developer who wants to develop
in a place and buy a piece of property to develop, that that
is a righﬁ? They pointed out there are huge chunks here in
the hands of developers. I dom't understand that argument.
M, wiiliams can't find it. Every piece of property, as I
pointed out, could be in the hands ofié developerlwho doesn't
want to sell, wants to develop himself, so I don't see what
that points to, the fact that he cam't find it.

Mr, Pammel also granted the fact that the Board of

w




Supervisors is in the process of putting its actions where its

mouth has been, so to speak, with regards to this_Middle Run
policy and coordinating the Pohick facili;ies. They have
hired Professor Fglick, Iibelieve it is pronounced, who wrote
the'Ramapo ordinance that Mr. Hazel referred to -- I dbn't
believe the situation is similar here as was in Ramapo -- 1
think we are\in middle ground -- but I do think we have a
basis ip State léw for consideration: pﬁblic facilities.

Anyway, the Board of Supervisors has gone through
several sessions revising the whole system in the County.
They have_hired a professor who wrote that ordinance which
hasvbeen dpheld by the New York Supreme Court.

I believe the appeal was denied, or Certiorai denied
to the U, S. Supreme Court to get things in line. |

Incother words, I am trying to say that they
haven't just discriminated here and then left it as Mr, Hazel
would have us feel; they are trying through their actionms,
thrdugh meetings and on public television, educational TV,
to try to get this process more mearly in balance. Moving
in that direction, this is not just a Qthk divergence and
then they are in the policies of the last 20 years. They
have hired these guys, a guy works there right now on a
public facilities plan, the Remapo type; we are heading in
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that direction, but it is still my contention that based on
-State law we are in some middle ground. We are .obviously not .
to Ramapo yet, that we do have a plan that is going to be here
at this date, but we are moving there. We are spending momey |
on it right ;now to get there, but even without that we are on
middle ground based on State law where the valid'decision is
based on pui:lic fa@iliuevs. | | | |

What would the results of this case be? If the
Middle Run policy of the Board is invalid, the whole zome
is invalid. Again, when the situation where new, new lands
for néﬁ public facilities -- we have it in the older arcasg --
the key point is that Mr. Pammel testified as far as this
whole zone business, that RE-1 could be developed, Mr. Seldin
sald, RE-1 vas being developed all over the County. Mr. Downs
said the same thing.

. It is not a question of depriving them of all value
or all nﬁe. The point is that under a comprehensive plan at
some date this is what we envision for that property. The
point is, when? | |

| " I think that declsion is up to the Board.
THE COURT: If you develop it RE-1l, how dd you at
some subéeQuent date then change it and put in a neighborhood
center and things of that nature? ’
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MR. SYMANSKI: You obvilously don't, Your Homor, but
1f you will.égree that a comprehensive plan is a plan, then
at some date that density is §ro§er, buﬁ you can't say, which
is Mr. Hazel's argument, you can't do anything with that
property that is a holding zome. |

The effect of this‘is: Look, some day a higher
density. 'Bﬁt if you want tovdavelop now, you can. The impact
on public facilities is-going to be one-third.

THE COURT: What do you call it, though, when you
say_in your Mastef Plan that we feel the proper utilization
of this land is at 2.0.density with neighborhobd center in
this érea and'then you say, but you can't do that?I‘

MR. SYMANSKI: At some time.

THE COURT: Some day in the future that will be the
best wuse, considering ewverybody in the community, considering
the Counﬁy, considering everything that that would be the
best use. DBut you can't do that now. Fine, obviously if the
decision ig correct, that there is inadequate facilities,
that is ome thing. But then to say yoﬁ can't do that now,
but you can go ahead and put in RE-l,“éeptic tanks and things
of ﬁhat nature, aren't you then damaging the neighborhood
because you are not making these other facilitles available

to people who are going to develop later, your neighborhood




center, your school, things of that nature?

MR. SYMANSKI: Mr. Hazel has said ovér and over
again that we don't have the powér_to put it in the holding
zone. The Board is in that situation.. They can't say, do
not use it. - “

THE COURT: My point is, the holding zone, you
can't use it\f0r anything but holding zone. You can't use
it for what it should be uéed for,

MR. SYMANSKI: But what it should be used for is
obviously the whole basis of this case and that is the Board's
decision, looking at it at the time the application comes
before it, under the considerations in the State law, whether
the public facilities are up to what they should be. That
is obviously the basis of the whole case, what the whole
questidn revolveé around. |

;At this point in time they have to look at it and
they don’t have the facts that it is going to take eight to
ten years to develop. Again, they could sell it. I just
don't see how that can be a basis. That probably could be
developed in two years after the sewer.

 THE COURT: Let me ask you a question: In the
Pohick pian,}maybe it was in the report of the Commission or

the staff to the Board that they said when they were first




|
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talking about holdiﬁg zones, I think it ended up in the later
Pohick plen, the idea for this area was to in effect slow down
or retard growth, as Mr. Pammel said, until 1975; and then
from '75 to '80 it would go into the development area as is
the Main Branch, parts of the Main Branch right now. By the
time the sewer is available, it is past '75 and you are in
the deveibpﬁent area. So how can I consider that as béing
proper retdrding? | |

MR. SYMANSKI: The front part of the plan refers
to f75 but the policy in the back of the plan under implementa-
tion doesn't have those dates in it. The Policies under imple~-
mentation talk about exactly what the State Code talks about.
That is the public facilities with no date attached to it,
when the public facilities are becoming adequate.

THE COURT: Who then determines when they become
adequate? Obviocusly the Board, other than for highways.

MR. SYMANSKI¢ They have to, ﬁnder State léw.

THE COURT: They are the ones who have the duty,
obviously, to provide for public facilities and they make
the decision on when they are provided;

MR. SYMANSKI: They are also the ohes under study,

" like under study to provide economically and efficiently and

to protect against undue density of population in relation
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to commmnity facilities existi_ngl or availé.bLe. That just shows,
as Mr, Seldin referred to it, a delicate process with a lot

of considerations. But as I said befofe, I think that is
~where the matter is fairly debatable rather than a yes or a

no, you are right or you are wrong. Again I think they have

to consider what has goﬁe before. With all this development,
this develophent going on, with what is on the long-range |
plans for roads, I just don't see how anybody can say there is

- not going to be a problem here. I.think theyhave got to con-

- sider this when they look at this., We have already done this,
How can they do this in a vacuum? Just like schools, Mr.
Whitworth figuring he has to look at what has already been
zoned to determine that Caldwell is going to be filled up

and maybe over when it opens. Saratoga needs a school as a
higher priority than the area which doesn't have children now.
It is a process with a lot of factors, a lot of consideratioms.
But agaiﬁ; the plaintiffs are under the duty of showihg that
the Board was clearly arbitrary and capricious, not that there
;was a questicn mark, but clearly, they were clearly black and
white wrong. |

) I think I will close very briefly. I think the two
key statements -~ well, there are key sta't.ements, one in Mr,

Seldin who says it is a delicate process, easy to get out of
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. balance. Again, our position is that it is already out of

balance.
Number two, Mr. Payne, which question Mr. Hagzel
over objection Your Honor allowed, having the policies of the

last 20 years caused congestion in streets and overcrowded

. school, yes, but that is the way it has been; we put a sewer

line in there a good many years ago. That sewer line is going

to tell us what occurs now without consideration for the State

‘Code.

Mr. Hazel's questions about, isn't that the way we
have alwéys'done it, aren't schoolé crowded elsewhere, aren't
roads congested elsewhere, aren't these roads as gpod.as else~
where -~ that is the key point. Do we have to follow Mr.
Fayne and say that is the way we have always done it? This
resulted in congestion in the streets and crowded schools or,
under State law, can the County Board diverge from that
policy which I think Mr. Pammel's testimony of what they
have been doing, and it has been on television, and they have
hired a professor who wrote the Ramapo ordinmance -- it shows
that theyvare serious about this divergénce. This is not an
isolated case, Your Homor. I believe they were shown to be
serious and not arbitrary in this divergence.

Thank you.
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THE CCURT:l.The Court finds as a matter of fact
| from the‘ evidence that the public facilitieé to serve this
| land are either presenﬁly available or will be available in
the reasonably foreseeable future._

The property along the'entire eastern boundary of
;he Van Metre land is presently zomed to a density; 1 think
was stated, és averaging 12.5 per acre. Just to the.north.
| of this land are commercial sites plus townhouses, not too
many hundred feet away from that little tip om the Van Metre
land. And 'also. next to that tip is RT-10 in the C~192 zoning
' area. |

Under these circumstances, the Court is 6f the
opinion that to keep this land in one-acre zoning is unreason-

able and arbitrary and capricious.

Under the 3oggs case, obviously the Court did not
tell the Board which other level of zoningvshould.be applied
to this land. That is a legislative function for them to
exercise. |

The Court further finds that the County Board and
the staff of the County have, and stiilido follow, a policy

and procedure that when an applicant applies for a certain

zoning category, that they also consider what I might call

lesser-included categories before there is a final decision




:by the Board. In this case, or in these two cases, it is

clear from the evidence that the opportunity to be considered
at a lower demsity than the 12-5 was not made available to

these applicants and, therefore, in effect denial of the 12-5

was a denial of R-17 or any of the other altermative zdnings
. that would be less in demsity than that of 12-5.

The Court hereby directs the Board of Supervisors
to rezonme this land to a category of a higher density than
CRi-1,
i The next'statement I am going to make relates to
 the fact that both of these applicatioms, I believe, have
'been pending for three years. The Court will allow the
‘Board of Supervisors and direct the Boardvof Supervisors

to make a decision on this within a reasonable time., If it

should become apparent that they are not acting within a
| y

reasonable time, the Court will have to take further actionm.
-1 am not-gbing to set a.specific limit -- I think that has

‘been done in another case -- but I would préfervto; with the
Board's very busy calendar, that they schedule it as soon as
they reasonably can for hearing on anothe: zoning category.

| MR. SYMANSKI: May I ask a question? We have some
debate in other cases -- might as well get it out of thé way

lnow. It is the County's position and our belief that this
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order is ome that we één appeal. A legiélative act has beén |
deciared invalid. The other side says that it is in the
breast of the Court and'itvis not sémething that we can abpeal
at this point. The.Board-has-tQ éaY) Your Homor, we are not
going to do what you s#y or to,rezbhe it tO'the'sgme éatégOry
or to rezome it to another category and ask for a stﬁy and
risk mootnestbeing declared on appgél. I am asking if Youf
Honor has'aﬁy directions on that debate? |

| .THE COURT: There is no way.I can direct you on

what the Sﬁpfeme Coﬁrt’will say about whether there is an
appealable order, sir. That would be'a-magnifiéant power,
if you coﬁld decidevwhether an appellaté Court can hear your
‘cases. It would be umsual, | |

MR; SYMANSKL: Interlocutory, or does it extend --

fHE COURT: At this'point, it looks interlocutory
to me becaﬁse I am retaining power and authoritj to dosome-
thing further if need be. That is just my guess. The |
Supreme Court of Virginia may say this is a final order and
tell me to do something else. |

will you prepare an order,vsiff

MR. HAZEL: Yes, sir. |

(Whereupon, at 1:20 o'clock p.m. the hearing in the

above-entitled matter was concluded. )
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I, GILEERT sz, CeS.R., hereby certify that the
foregoing transcript is a true a.nd comr:t tra.nscrjpt '
of the pmeedings in the above-mtitled mtter takenl
in Fairfax Cimuit Court July 12 and 19, 1973.

In witness whereor, 1 have set my hand this

6th day of Ju].y, 1973.
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