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' V I R Q I N I .A : 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

I - - - - - ~ - - - ~·~ - - - - - -

T.HOMAS R. WILLIAMS and 

, JAMES L. Mc~LVAINE, 

Plaintiffs, 

vs~ 

'THE BOARD· OF COUNTY SUPERVISORS 

OF FAIRFAX COUN'lY, VIRGINIA, 

Defendant. 

• • 

• . 
: AT LAW NOo 26399 

- - - - - - ·- - ~ - - - - - - - - : 

IA. G •· VAN METRE ASSOCIATES, INC. 1 

Plaintiff, 

va. 

'THE BOARD OP COUNTY SUPERVISORS 

OF FA IRFA.1 COU'JITY-. VIRGINIA, 

Defendant. 

: IN CHANCERY NO. 3943~( 

: 

• • 

: 

- - - - ~ • - - - • - - - • - - - I 

Fairfax. Virginia 

w'edneaday, July 18, 1973 

· Tl\e •O.Ov••ent.~tled matter came on to be heard at 

SSNl\Bi 

HON. WILLIAM 0. PLUMMER, Judge 
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THE COURT: You said you had one more 

witness, right? 

MR. SYMANSKI: Yes, Your Honor. 

THE COURT: I'd like to state for the 

record I've juat been advised :by couhsel in the school 

bond referendum case that that case is going to be 

dismissed by agreement of the parties tomor~ow. So the 

issue of the validity of the school bond referendum 

apparently is moot now 1f they are dropping that suit. 

I don•t know what brought this about. Suddenly the 

Taxpayers A111ance decided to go no further. 

Go ahead,, sir. 

Whereupon, 

JAMES D. PAMMEL 

having been duly a•orn previously, was examined and 

testified further upon his oath as follows: 

DIJlECT EXAMINATION 

BY MR. SYMAMSJU1 

. A. James D. Pammel • 

A. Dil'ector of the D1v1s1on or Zoning 

I ~ 
' 

I. 

··:·.' 
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Administration for-Fairfax County. 

MR. SYMANSKI: I'd like to offer Mr. Pammel 

as an expert planner also, Your Honor. 

MR. HAZEL: I have no objections. 

THE COURT: Go ahead, sir. 

BY MR. SYMANSKI: 

Q. Mr. Pammel, you are familiar, are you not, 

with the ~on1ng proposals we are considering today? 
; 

A. Yes, I am. 

Q. Now, •1th regards to the density plat in 

C-169 and C-301,, in your opinion, did that density meet 

·with what the comprehe.nsive plan called for? 

~ No, it did not. 

Q. In what way? 

~ It exceeded the comprehensive plan. The 

comprehen.s1ve plan calls for ultimate densities not to 

exceed t•o on a conventional basis or 2.2 on a cluster. 

I'm not 1nclud1ng PDH since the appl1cat1ons were not 

for that,, and the applications both were for R-12.5 

which yields a density on a conventional basis of· 

2.7, and a eluate?* basis of 2.9. 

THE COURT: Let me ask you something, please, 

if I may interrupt 7ou 1n1t1ally here? 

---~ I 

11 

I 
I 
I 

'· t-

I 
I 

I 

/, 

I-r 
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THE WITNESS: Yes, sir. 

THE COURT: Is it not common pract-J.ee vd .. th 

the Board of Supervisors that 1f somebody appli.e::_; at_. 

say, 12.5, that it would be appropriate in the Board's 

view or the. County's view fo~·11,to then ask the 

applicant it he would amend in order to try to resolve 

the matter? 

THE WITNESS: In some instances, Your Honor, 

the Board will 1 and there have been numerous occasions 

where there's dialogue 

THE COURT1 There's negotiation, in effect, 

ot the application to compromise the density? 

THI WITNESS: Right. 

THE COURTs Now, if this were -- if both 

of these applications had been amended by agreement to 
! 

17, what·Mould the density be? 

THE WITNF.8S: All right. The density then 

would· have been a maximum or 2.2, using the eluate~. 

TKB COURT1 Which is really 1n keeping with 

the plan tor tha~ area, ls it not? 

TH,B W?'.rNESS: Yes 1 Your Honor. That would 

be the c•.~ .. ling called tor by the plaintiff. 

THS COURT: Did the applicants in either of 

. , I 
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these cases have the opportunity to amend? 

THE WITNESS: I think that the question ~-

and this ls in the verbatim transcript I think tha·t 

that issue was ralsed, and I believe that one of the 

applicants in one of the cases did indicate that they 

would be· amenable to en R-17 ~ens1ty, but the appl1ca-

tions were never offici~lly emended • 

. THE COURT: Am I incorrect in this. state-

ment th~t it was th• oosition of the Board that no 

matter whet the amend~ent was, they were not going to 

.re·zone above RE· l? 

THE WITNESS: That is correct, Your HonorJ 

and basically any ~el1ance on the Middle R~n pollclee --
' 

THE COURT:· All right, sir. I just voanted 

to get that clear. sir. 

MR. SYMANSKI: May I have a moment, Your 

. iHonoit? · · 

THE COURT: I just l'ead that. The question 

at 17. I think Mr. Hazel mentioned 1n the verbatim 

I that his cl1e-n't might go to 17, but he was not 

1of'fic1all7. eh8.ns1ng 1t, and then ··the.re \tas the dismissal 
~ .. ........ ~ . - ~ ._: ~· . ..... . 

or denia l,.i<.?.f t:he application. 

BY MR• SnfANSltI: 

I 
.1 

I 
I 

I 

I 
I 

I 
i 
I 
I 
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Q. Mr. Pammel, briefly, why was the Pohick 
' 

~estudy asked for by the Planning Department or the 
' I 
•tart ot Fairfax Co~nty? 

A. We 1.1, be a 1 ca 11 y, the St a ff, 1 n p la n n 1 n g - - t he 

~evelopment. that bad taken place in most of the other 

areas in the county and particularly in this adjacent 
I . ·. 
watershed, which 18 the Accotink, and then the developing 

development to the north was mostly what we call the 

sprawl pattern, that is, just a cont1nuet1on of typical, 

' detached, a1ngle~ram1ly residences on quarter-acre or 
I 

third-acre lots., and although your design is somewhat, 

let•s saj, much 1mproYed as to what 1t was in the 

iypical gridiron pattern by using paralinear streets-
1 

~nd a ~Oro sena1t1ve ~~proach to terrain, you still, 
' . 

nonetheless, have a sea of endless types of-dwelling 

units. 

And the St~ff felt that what we should do 

1~n the Pohick., and particularly in view of the unique 

features that exist 1n the Pohick, the at ream valley 

a:reas. the rough terrain and the large forest areas, 

that we should make a very consc1ous attempt to try to 
I 

get design in the Po.hick that •as sensitive to these 
' 

featurea and come Up with a policy where development 

_,_. I 
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would be encouraged on the good ground, the relatively 

level terrain, allow the developer the density concen-

trated within these· areas thereby opening up or freeing 

the natural wooded areas and the stream valleys for 

no development, just leaving them 1n their natural state. 

Now, what this would involve w.ould be th~ 

PDH.approach, townhouses and the variety of'housing 

accommod~tlons that you could concentrate within these 

areas. 

THE COURT: Let me ask you a question along 

that line. Throughout the case we've heard about the 

spraw'l and the definitions of urban sprawl or suburban 

sprawl, whatever you want to call it. !n effect, the 

primary. objection to what has been called the gridiron 

or whatever effect the development 1s is esthetic. I 

mean,, t~t•s a big part of it. Another part m1gh~ be 

I 
to prese.PVe open land.fl and to prevent Siltation, and 

! 
th1ng1;1 ot this natureJ but, esthetics has a lot to do 

with 1t. does 1t not? 

THE W~TNESS: Well, I'd.say esthetics are 

a pa~t. I don•t think esthet1ca have all that weight. 

I'm one ot thos• that feel that we are public servants. 
•t. 

We are, in effect, public stewards of resources that 

I 
I I 
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"we have, that we r~ally control. I speak, of all of us 

in that field. 

The Board has the ftnal authority as to 

~hether t~ grant or deny development through the zoning 

process 1n an area. But, the whol~ point is here that 

these resources are our responsibility to protect and 

preserve where the7 should be. And, we do ·have the 

wooded are~s, and it's not all esthet1cs. The ecology 

hangs in balance to a large part upon the forest areas 

that we have • 

THE COURT: I rea l1ze that's a portion of 

it. 'Tne ·point I'm getting to is that in order to 

maintain the esthetics, perhaps the forested areas, and 

to less.en the siltation problem in development, these· 

are some ot the factors that you consider. 

In order to do that, you're willing to 

trade off density to ~llow, instead of 2.0, 2.2? 

TU WIT.NESS: That is cor:rect •. 

Tiii COURT: But, the 2. 2, then that two

tenths of ·a per~-ntage per acre or t•o--tenths of a 

unit per •ere. then, Lncreases t~e burden on the 

fac111t1e .... 

THE WlTNSSS: Well, Your Honor, 1t does 
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with respect to tha.t approach in the clus.ter. And, of 
. 

course, you have to recognize, too, that the cluster 

c on c e pt or w hat 111 e ca 11 a 1 t er na t e dens 1 t y c a me 1 n t o 

being in tbe mid-or-early 60 1 s, and it was designed not 

only to pro~ec' st~eem valleys, but also to obtain 

for the Co~nty,by giving density credits, school sites 

and other s1tae needed by the County for public facilities. 

But, $Ubsequent to that and, in fact, in 

1969, ~e introduced· or the Board approved the PDH 

concept. Although it's not in use for these two 

f.lppl1cat1Gns, that waa basically a tool de.signed to be 
' 

used in the Pohick. 

Now, what the PDH does, it actually gives.a 

greater dens1t·y bGJl'!.18 tor developing, but you get what 

we call a populatien equivalent here that 1n the final 

analys1s·~nat all comes out the same, because you get a 

lower y1•14 ot peopl~ per dwelling unit in the higher 

~ens1ty ~nlts~ a higher yield 1n the low density units 

or e1ngl• tam11,.. 

So •nen it all is wrapped up in a fina 1 

proJ'.-ct; b1 uaing PDH and a varie.ty of housing accommo-

dat1ona 1 1n.theor1 you should have no more population 

;tn that pPeject tut 1f you developed the whole tract 
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for a1ngle-family detached. 

THE COURT: All right, sir. I'll try to 

refrain from interrupting for awhile, sir. 

Go ahead. 

BY MR. SYMANSKI: 

Q. With regards to the cluster concept, you've 

t.alked about esthetics and conservation of ·:resources, 

natural resources. 

A. That' e correct. 

~ Is there ~ny consideration in the cluster 

c·oncept for the provision of public facili'ties? 

~ Yes. In the cluster concept~ part of the 

credit that one is eligible for is that credit that ir 

he dedicates or provides to the County a site fo!' 

school uae. public education. That would qµalify for 

dens1tT credit. A1$o the stream valley land, preserva-

t1on ot .that; there' a a density credit for that. 

Q. In other words, is it rnore efficient.and 

economlcalt I• th1s part of the cluster concept, the 

clustering of dens1ty, to provide public facilities to 

a clu1t11rlns or ~ople as opposed to people that are 

. spread ou~,f· 

A. Def'1n1tely. And the cost -- in many 

' 

I 
i 

I 
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instances the cost.a.or providing the ut111ttes are 

~educed somewhat, being able to concentrate and use the 

cluster concept. 

Q. Would 7ou give your opinion of this proposal 

with regard& to the eluster concept and what has been 

called suburban sprawl? 

MR. HAZEL: What proposal, might I inquire? 

MR. SYMANSKI: C-169 and C-3oi. 

THE WI!NESS: Both applications are for the 

conventional zoning categories, and although they have 

the option of the alternate density tool at their 

disposal·-- and we•re still talking about a total, 

slngle-ta~lly development -- the Pohick plan does 

encoura&e a mixing er housing units and concentration 

·of densities and, in fact, strongly encourages the 

use ot Pmt throughout the watershed in order to get 

this ttf1o1en\ develQt>JDent utilization ot the land 

,artd protection at the natural resources. That ~s not 

aqcomplished by either one ot the applications. 

Betorethfr,Cou:rttoday, and., in fact, taking 

the tvo <Htllect.1vely, we have som·~ 400 acres, and that's 

a s ubstant-te l .amount of ground. 

TKB co,URT: :9ut, do you apply fCJr the PDH 

I 
I 
I 

I 
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~hen you lnitiall1-ask for zoning, or do you apply for 

the general zoning. and then when 1t comes up for site 

plans and such you go with the alternates? 

THE WITNESS: Well, Your Honor, the option 

ls there is a PDH zone of varying densities. The 

1nd1v1duai may select to use that zone, PDH, and apply 

for PDH. 

THE COURT: He may go cluster, though, 

under a re~ular 12.5. He could then optionally develop 

1 t c lust et"? 

TU WITNESS: On the cluster, which is sti 11 

$1ngle family. Now, a~ a comparison here, just to 

point to -hat•a happened because it's in the immediate 

area, ~he two applications are some 400 acres of 

R-12.5. Immediately adjacent or a short d1~tance, 

actuall;r,. to the east. is the Caldwell or Levitt 

pl'oJect .. · 

No•, t.bat came into the County under 

c 1onventional zon1Bg or R-12.5. RT-5, and shopping; but, 

the appi-oach ,. d.•v•lop that 600 acres was on a planned

un!t basie. uatng the convent1onal~aon1ng category. So 

you may opt to apply tor conventional-zoning categories, 

bUt dO it. in 8UCb 8 manner QS J'OU develop 8 planned-Llnit 
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community, using the variety of housing accommodations 

as the Levitt interest will be doing. 

BY MR. S YM.ANSKI: 

Q. Let me ask you this to try to hopefully 

clear up t~is concept: is th~ clustering-of-density 

concept with regards to the whole Pohick eqµivalent to 

or differ~nt from a cluster option with!~ ~· certa1.n 

zoning ca'tegor:v? 

~ It's diffe~ent from. 

Q. Would you explain the difference? 

A. Well, ·1t•s different from in that we are 

tirying to encourage tne true, planned-unit type of 

development 1 the m1x of housing types concentrated -~ 

and I say,mix. i'.hat's·townhouses; apartments, where 

they would ~it int~ the p1ctureJ the so-called garden 

O.t' s1ngl•-tam1ly unit on a very small lot; the regular 

single-family 4etaehed unitsJ all these mixed into one 

comm~nlty and bei~g developed on the good, usable 

ground within the community and preserving large areas 

of open &:pace. 

Ae an •xample, the Caldwell --

Mft. HAllI.t If Your Honor please, before 

the witn••s c&ntinuea -- it's an interesting d1scuFis1on 
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in planning, but the record before the Board, the 

record from his Start, from his own mouth, throughout 

this ca so 1nd1cate~r that there w s no opportun1 ty for. 

this appl1Qant to consider anything other than con-

ventlonal z~n1ng. 

The tact is that the Board did not resort 

to the lack ot the cluster as thl ground. ~he case 

was· denied because they didn't want to change it from 

the RE-1 category. 

No•. the witness goes on about cluster 

philosophy and the desirability lr cluster. There is 

no 1~d1cat1on at any point in thls record, either b~fore 
this Court today or before the ala rd Of Supervisors. 

that the~~ app~1canta bad an;y opbortunit;y for cluster. -- I 
And I clon•t understajd the relevance of the 

discussion about the cluster conJept and the PDH zone, 

and I obj~et to tbia as irrelevaJt to the case at hand, 

beoeua~ it was an opportunity to deny the applicants. 

As rar a~. planning ... he's right. It ought to have been 

cluster.. but the:t-.1]9 was no op port nlty. ~-hat 1s 1 ts 

relevance nott? 

'>''"·· Mft~ S?MANSKI: I don't J:tnow what he means 

by no opportunity. They came in with R-12.5. This 

_,..., 
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comes up in every zoning case, and I've sa1d it before 

that I don•t think every Board er on that Board sat 

down in that verbatim and gave eve y reason wny ~hey 

vbted one May or anothe~. And, I ~~n't think we're 

ulilder an ~bl1gat1on, because a ·mot1bn was made on one 

bl sis or a discus,Jon )la e made bY l.wo or three members 

06 one basis,to be held to that onl basis. 

· I think ~e can discusslthe merits of this 

proposal. As I said before 1 not e ery member of that 

Bqard sat down 1n that verbatim an~ listed every reason 

t~ey voted one war or another on t!1a pro~osal. 
THE COURT: But I we nn .have e-vi-d-en-ce in. thl s 

~ase that the Board would not consider any zoning above 

RE-1 for these two applications. 

MR. SYMANSKI: The Board, collectively -

I don't 11,now tbat that statement ,,J. voted on, Your 
I . I 

Honor,, that we would .not consider anything. 

THE COURT: There are sltatements and there 

are statements. z •••~ .. there was one applicant who 

wa~ aetuaily pr'et.1;t near"."-1n fsct 1 it was called that 

by one ot the Boal'4. members, a arummary denia 1 of the 
-··-· -·---.... --- -~-- ...... 

..,., ~ . 

We've had members of the Staff here say 



tnat there was just no possible wa. that these applicants 

w~re go1ng to get anything better ihan mat they had, 

R•-1. And, that•s one of the Quesf lons I just asked 

t~1s morning, and that was: was that not the Board's 

I 
p~a1t1on th~t they were not going to increase the 

density above the pres~nt zoning nl matte~ what. 

MR. HAZEL:. I just wo~td .like that clear, 

and 1f Mr~ Pammel is saying something different than 

the judge understoo~ him to say anj I understood him to 

say, I'd like that on the record nlw. Once that's on 

the record., Mr. Panunel, I would haje no objection, can 

discuss at your pleasure and the jjdge's tolePance 

I planned development and cluster zoning for the rest of 

the da Y• 

But 1 the fact is the~e applicants never had 

an opport:unity. Th•Y were told that 

would not. be rezoned ,to anything bjt 
. I 

MR. SYMANSKI: They wene 

my·queat1on. 

this property 

RE-1. 

told by whom, is 

MR. HAZEL: By Mr. Panunel, among others. 

Pa·mJel does MR. SD1ANSXI: Mr. hot do the 

re:zon1ngJ ~he ~c>ard does. A.nd Mr. Hazel's saying what 

a Staff member ears or anything -- it's the Board 

I 
I 
I 
i 
I 
I 

I 
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of Supervisors who· does the zonln in this case. And, 

~gain. one representation of one lember of the Board as 

to why he made a motion doesn't pleclude other membE'!rs 

from voting for that resolution ol that motion for 

dthel' reasons. 

THE COURT i But .. ther~ is not one single 

mention anY\'fhere 1~ the record tnJt I've se.en so fa1· 

that any()ne e~ggested a lesser dels1ty than the 12.5, 

and t~t the applicant said, we wJ11 just not do this, 

we're going to stick on our 12.s.J 
MR. SYMANSKI: Well, y only point ts, 

~our Honor, should we then adv1sejthe Board in every 

zoning case to have every member it down and give 

~very •eason ~by they vote every Jay they do? 

THE C.OVRT: No, I'm nJt saying that. sir. 

I'm just .saying that if I meanj the Board speaks for 

ttself, ·~ut 1t aleb speaks througJ its Staff who are 

given instructions by the Board ol how to do things. 
. . ' . I 

And, when the Statt members come in here and testify 

1i~. the lea rd. would i6ot grant anJ .rezoning on this 

property no m:tter ~hat, I have tJ t.a-k.e. that to he:. 

somewhat ~!°!-~ C_~U?l~7' e positl.m in the ma-t.ter. Now 1 it 

is carroborated bF.• statement of a Soard m~mber in an 

I 

·I 
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open hearing not c,ntradicted by any other Board member 

who was present. 

MR. SYMANSKI: Well, Your Honor, in the 

case the Starr recommended denial. ·I assume there have 

been cases where the Staff has r commended denial and 

the Board has voted approval. I that case, under this 

sort of 11m1tat1on --

THE COURT: I'm talk ng about testimony 

I've heard 1n this ·court afterthl fact of the County• s 

position on re2u:;.n~.~g of this proierty. It was that it 

was not going to be rezoned to a~ything. 
· MR. SYMANSKI: Well,lmy only point is that 

every Board member didn't speak s to their position. 

THE COURT:. I agree lith you. sir; they. 

did not. But, hla obJectlon ls ~hy go Into talking 

about c_lu.AS.u .. zont.na being bette~ than 12.5 when this 
- • - ·~·- -· I 

'~.u . ..ne._y_er .. con~1de~J.~ J~_y the Board or at least not 

" openltc~l .. t:'~<f~an4 offere~ to the applj,cants as an 

1$ .• S.YMAN:~UCI: Well, I think the applicant 

,is und•r some obligation. They came in with R-12. 5. 

Now, tth•t:-.r it'• the obligation tor. the Board to say: 

Why 41dn't you COM in PDH~ or wtly didn't you come ln 
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w~th townhouses around a community center. 

THE COURT: Mr. Hazel id ment1.on before · 

the Board R-17• and the appl1c~t1o , itself, was just 

st;.rnunar1ly dismissed; it was den1edl. · 

. MR. SYMANSKI: Well, m~ point ls that 

R-17 is the same type of sprawl orls1ngle-fam1ly 

development. Mt-. Pam.me! has said n this case they 

did not go PDH,, but they ca.me in wlth various zoning 

categories wh1ch accomplished the 1ame thing. 

I 
THE COURT: The objection is sustained. 

Really, to discuss what might have been considered but 

BY MR. SYMANSKI: 

Q. · Mr. Paawel,.- is a devel pment plan required 

under the Pohick R$etudy? · l 
A. Yes, 1t las by Board p licy. 

. I 
Q. Did tne applicant submit a development plan? 

In nei't;her case was a development plan 

submitted to the County for reviewJ 

Whet is the purpose to·J. the development plan 

A. 

Q. 

s u'bmt.a s 1 on? 

A. The pul'pose for subm1t~1ng a development 

plen 11 to relate the proposed devJlopment that would 
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-take place on -a Pf'Qpert~ .if the rezoning was approved 

and relate that to the policies thht are set forth on 

page 20 of the Pohlck text dealing with terrain and 

density. And these policies go on to state that the 

site should be developed w1th:resp ct to the sensitivity 

to the natural features of the lan~ such as ground cover, 

I . 
tJJees, and these areas should be preserved for soil 

conservati~n and esthetic reasons.J 

It goes· on to set fort the type of develop

ment that should occur within certJ1n topographic 

limlt~tions. Now, the only way th~t one c~n evaluate 

a development plan as it relates --
1 

l mean the proposed 
1 

de~elopment as it ~elates to these policies fur a zoning, 

let's S8f1 1s through the process Of 8 development plan. 

And so the Staff as requested, as a result qf this 

policy, the development plans on al applications. 

THE COURTJ What page 1k that and what book? 

THE WITNESS: Page 20. 

THE COURT1 What book, t.lr? 

THE WITNESS: This is the Pohick -- the 

blue book. Tb1s re•lly gets back dlwn to the basic 

I 
complianc~ with th• comprehensive plan. Tt•s not a 

total ques.t1on or •hether it comp11Js with the density. 

. I . 
I 

__,. 
--. i 
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There are many other factors involved other than 

Oens1ty, the terrain, and the onl way you can 

determine this 1a •hrough a aubmllsion of a development 

plan and an evaluation of that plln by the Steff to. 

1naure that these policies are belng met. 

BY MJt. SYMANSKI: 

Q. What policy number is that on page 20? 

c,an evaluate whether .en applica41t is meeting thee e 

p,0·11c1es ·that are set forth in the Poh1ck 1s th:rough 

·a suom1ss1on ot a preliminary, prJ-development or 

pre-pr-eliminary p.lan,, to $how how he is --

TU COUJrl': Well, let· 1 s assume a hypothet-

ical, if•• mat .• on that same line. Let's say you have 

a~ple tact11t1es av«ilable in an area, no problem at all, 

I 
' 
' 
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gQod roads, good ev~rything~ 'itlrl the property ts zoned 

RE-1, and the llaater_Plan says it thould be 12.5, but 

it has just nefer been done. Can~t an applicant just 

come 1n and say: I want it zoned l-12.5 now, wlth 

maybe Just the idea of sell1ng_j~ Jo __ $omeone else and 

not developing it at al.l~ j 
Tlll!: WITNESS: certain! the applicant has 

that option. 

THE COURT: Could he be turned down merely 

because he did not say he ~as go1nJ to develop it and 

submit planar? 

THE WITNESS: Your Honor, I don't think that 

that would be the issue before the Board. I think that 

the Board would reque,at· of the appl~cant, through the 

negotiation process,, 

tr~ ct. 

TD COUR'l': I guess, re lly, my hypothetical 

really boila down to if' the only relaon you've got to 

der!).y 1& the failure to provide a deielopme~t plan, do 

you think you could get very far with your den1a l? 

TU WITNESS: O~ .. no.· ± think that's just; 

one ot a number ot factors. That's one or the policies 

that one must a~?•r.• to or ~.!'!ould •.. 

.J 
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THE COURT: But, I mean, who established 

the policy that you have to have a development plan 

with your appl1ca~1:on? 

THE WITNESS: Well, he Board, by the 

1adoption ot this plan, sets f6rtl the policies, and we 

! implement the plan; and through ihe interpretation of 

wnat we see here, we have taken ihis to mean that they 

do have t~ submit a development l1an. 
THI COURT: Well, obiiously you have to do 

•it before you develop~ 
i 
: THE WITNESS: Right. 

the 

put 

' 

THE COURTi Where do you interpret here 

requirement that when you Ju t 

up your devel~ment plan theJ? 

THE Wli'NESS: It's nJt 

ask at step 1, you 

' a ;detailed, engineer-

:ing plan,. 1t' a a pre-preliminary plan. 

THE COUil~: Just a s~te·layout? 

TBB Wrl.HEIS: Site 1Jyout which shows the 

yotu.• i•rrain, and boJ your design. 1s being t opogra,pbJ .. 

,adJu.ated to f1\ •1th the minimal amount or disruption. 
' 

I . '1'IJB COURT: But, th1, is 11ot set out 1n 

black and white by th~ County Ordinance? 

TD W?THESS: No. It!, s other than policies 

I 
.I,~ .. 

. -~-~--------------------..!.....---------------
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of the Board, and as I've said, if 's here by interpreta

tion. The Board has given the Staff substantial 
I - . 

flexibility in othe~ resolutions,, by policy, to 

require development plans of deve~opers. 

THE COURT: What ff I'm not a developer. 

Let's say I'm a farmer, and I own that hypothetical 

piece of land. Do you mean I've got to go ~ut and hire 

an engineer to prepare a site plan just because I want 

1t zoned to what you say it ough~ to be zoned to? 

THE WITNESS: Well, Jour Honor --
1 

THE COURT: I rea11zJ I'm getting to the 

ultimate on the queet1.on. I Jus~ want tci see ho• 

important this development plan ~s. 
THE WITNESS: I thinJ that that pian is 

going to determine in large part ~hat the impact is 

upon tha~ area. Anr area of the county, whether it's 

the Poh1ck or some o~her area. 

THE CO\TRT s See, I• v already put in my 

hypothetical that ~he impact is iot going to hurt you 

·1n any way, shape or torm. You'te got all your 

fec111t1ta ave,lable.· l 
i'D· W:~NESS: The pu lie facilities can be 

ava1labl:•• but th•re can be othel rorms of impact in 
I 

~-1 

. ! 
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the community. Again, the conse vat1on aspects of an 

area l 
THE COURT: But, in y application I'm not 

asking you to appl'ove the way I'l going to develop the 

land, I'm just as~ng you to ~onl it. I•m Just asking 
. . I 

you to zone it what ha~ already been set down in the 

Master Plan as proper zoning forjthat land.". All I 

~ant to do is appreciate the val e of ~Y land. That's 

:all I want to do. Are you sayin~ that I could be 

turned down solel1 be~ause I'm nJt ready to develop it? 

THE WITNESS: No. I don't think that the 

!Board --

THE COURT: I real1z this is extremely 

hypothet1cal, Mr. Ptunmel. I reaJ1ze it's an extreme. 

I'm assuming thel'e 1s no impact Jn anything. 

THE WITNESS: What I'd have to say 1s I 

think tbe development. plan is one of the elements that 

the Doal!'cl must cons14er 10hen it• 1 revie111ng an applica -

t1on for rezoning. And. what the development plan 

shows with resp·ec:t to. how the dejeiopment of that tI'act 

Jlmpacta the total E\l'OQ; not only in terms Of public 

tac111tiea. bu~ t.t\• design 1tsel.f1, and is it harmonious 

Mith the unique features of that area, lf there are 

' i' 
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unique features. and other factors And in and of itself 

I could not say that it would be s1rric1ent reason, 

in total absence of tl]at pl~_i1...__J;_o lay to deny an appllca

t~on. But, I thtnk that it has welght and it's some

thing that th1s Board feels that 1l needs 1n the review 
- . - I -

ot zoning because there is an impact on any land by 

any land-use propo&ai. And it feels that it needs that. 

I 1riformet1on, and w·.e, at the Staff level, are equ1pp€d 

to evaluate that and provide our p,of'ess1onal comments 

as- to ho• the appl1ca~1on the design feature would 

impact a commun1t1. 

BY MR. SYMANSKI: 

Q.. On this point, is the Boh!ck fairly unique 

as far as terrain in the county? 

A. Yes, it 1e. 

Q. In what wa,-? 

A.. The Pobick is rolling, and in some areas 

you nave· 1-ome ve·PY' severe, e~treme, slope areas J· and 

particula~ly 1n the 101ter portion .°!~ the valley you have 

probably one ot the moat beautiful l.areae of the county, 

some beau,ttul pa11aadee wh1ch ar-e lery steep, and these 

are one ot "tbe areaa, or couree, th~ County is attempt-

. 1ng to matnta1,n in 1~• natural stat • other areas of 
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the' count7, as I indicated,. other a leas 
are generally rolling, large areas of a 

cover which should ·be preserved ~s Juch 

a nd1 it is a unique area of the county. 

of the Pohick 

mature forest 

as possible, 

Q. All right. On the question of impact,, 

disregarding completely the pu~l1c lac111t1~s, let's 

say, teke one zoning category. W1tl11n that on~ zoning 

category,· could you have a development that would 

conserve natural resources and preserve flood plains, 

and another ttpe ot development within that same cate-

gor~ which did just the opposite and harmed the natural 

features that caused tlooding, etcetera? 

A. Ye$. You certainly -- yru can have both. 

extremes. I mean 1'• have had them in the pa st. There 

is ample •vidence 1n the county of alsensitive type of 

development where the developer has eally attempted 

to desigh in harmony •with nature. Ahd there are other 

casee where the developers have s1mp~y denuded the 

land., grad•d, fill·•d and as a result there have been 

s1gn1t1cant probl.ena&J not tp• least of which is the 

forcu~t c;QY.fU'' ,._.$:(;!~-~a~_ never 'b~ re~liced, not in our 

lifetime. 
-···-···· 

E'\ttU1tua111, by planting ll.1ttle saplings, 



·--· -··--·-----........... ---~ ___ __,_ ______ ------------· ··-··----... - ---·-··---- .• 

486 

that grow back, yo4' 11 get a cov r in the next genera -

tion. But, looking from the staldpoint, you know this 

is something that has taken in slme instances two or 

three hundred years to develop. Gosh, you don't want 

to get rid of 1t with one fell swoop. You just don't 

work with nature that way. So w1 have both cases. 
. I . . 

or course1 we have eros1on-s1lt·at1on control, 

but the County does have ordinanles that do control 

this in either case·, tither typelof development. 

Q. Are th.ere policies 1 1 the plan .. also, on 

development on the steep slopes? 

~ Yes, there are. 

Q. So,. atter a piece ot property is rezoned, 

is there any way, for example, ti control whether a 

developer would go in and put a rouse on a steep slope? 

~ Well, at this point 1n time. once the 

zoning 1s achieved, o.nce the devJloper has submitted 

. I his plans showing., let's say, ex,ensive grading, the 

Countr' s post_~_,, 11t_i~ti res pee~ ~~ contro.J,11ng 1 t is 

m1n1m1zed~ I mean~ as long as t t-site or aubd1v1s1on 

plan conto.-ms to t.tut applicable Jrovisions or the . 

County, they, in ettect, can grale. They can push dirt 

.around a.tl4 move 1t from one placl to the other. Now, 

;···· ........... -· 
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• 
of course, with the new t:ree ordinance, which goes into 

effect shortly, there will besom J additional control 

there in that they will submit plans for tree removal, 

and as it stands right now and as it .did at the time 

of this application, calling for massive grading 

probably would have been approved ls long a~ tbe 

siltation-erosion control requireJ:nt would comply 

Q. One more question on tre development plan. 

Would it be fair to say that the 16ea of the development 

plan is, 1n tact, to determine the impact of the zoning? 

A. Yea • 

. ~ Mr. Pa1ne reviewed his version of the 

history' or the Pob1ck 1n this area. Would you as 

briefly as poseibl• review the zon· ng history in the 

area or t~ese applications and rellte th1s to the 

Middle Run policy •h1~h was passed by the Board in 

the Pohick ReetudJ'? 

A. Okay. Well, Mr. Payne of course, did 
l . 

present a history of casee that hatt been approved by 

the Boaztd.1 some ot :tth1.ch he had in~lcat•d were in 

close pr°'~J,;-m!•~~ Jffitiiil• i:;ubj•et pro~erty and, in effect, 

were contfiary $~·:'the adop~ed pol1c~es or the Board for 
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this area. And specifically I think men.tion was made 

of B-898, which was approved sevtral weeks ago, and 

C-192, both of 10h1ch I have commrnted on. previously. 

These being simply -- 898 was surrounded by zonings 

that had already been approved b~ prier actions, and 

develo~nt actually existed on f "o sldee of B-898. 

So the Staff indlcatrd that we felt that 

zoning w~s feasible for this traft and also on July 2nd, 

the Board d1d adopt the Middle R6n update, review of 

the policies the~e, atnhdeiinndviecantt 0e~rythat Neighborhood 14 

would be 1n6luded in of land available 

,for development. 

So, 1n effect, 898 is 1n Neighborhood 14 

and by the Board's policy is ava~lable for development. 

·C-191 llk~lae 1• -- at least on~ portion or t~t 
· application la 1n Neighborhood l~. 

THE COUR~: Where islC-192? 

t1on. 

THE WI.TNESS: C-192 • s the townhouse -

THE COtntT: Oh, up il the corner there? 

THE Wl,...NESS: Here 1~. part of the appl1ca ... 

IUI. HA£EL1 Would 1"'l mark C-192 en there 

in the same orange so we• ll know where lt is with an 
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:arrow to it? 

BY MR. SYMANSKI: 

Q. Where, approximately is Neighborhood 14 

on this d1spla7? j 
A. .Neighborhood 14 1s d lineated by the Poh1ck 

access road which is to the weatjand arcs around and 

goes aout~erly in this fashion a Id connects back over 

at this point or crosses Gambrilli Road at this point, 
I . 

~his being Hooea Road. 

That, in effect, putl all ot the applica

tions that we've talked about eajl1er within the 

confines of Neighborh~od 14, 1nc~ud1ng B-848, B-919. 

So Ne1ghborh9od 14 is bounded by the proposed Pohick. 

access road to the west, south and on the north aide 

of Sydenst~icker Road. 

No•~ C-192 ~as rathe~ unique because it 
: 

\involves·,. first ot al0l, the development of Orange Hunt 

$states, that section or Orange Hunt Estates that is 

south of Sydenstr1ok.er, which is, in the Middle Run, 

Which, 1nc.identa1·1Y, was zoned in 1966 prior to the 

original Poh1ck plan, and, ot cou· se, well prior to the 

Poh1ck Reetu4,. c l 
It was zoned R-17, anl during that point 
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ln time, during the development ol that, the developers 

w.ere requested to reserve the rigJt-of-way for the 

p.ropoeed Pohick access road throuJh the.1r property, 

as well as also where the people Jeque~ted to do the 

same thing .w1th the Levitt property, so that we wou·ld 

have a continuous right-of-way for that facility when 

it was needed. 

The Orange Hunt people came back to us --

well, I'm not sure or the time, ma be 18 months ago --

and suggested that they had put th s land aside, but 

t~ey were in no position to simplylgive it to the 

County because they did have zonin . Thty did have 

d•nslty available for that, and thly were actually 

going to develop that right-of-way to obtain the density 

tnat they were permitted through the zoning. unless the 

County \'HU•• interested 1n a trade-lrr, the trade--off 
. I 

being the townhouses .that are prop~sed 1n the subject 

192 application. l · 
The Starr reviewed thi • We did do some 

. . \-
comptrba't1ons en 1t and round that what they were 

requeat1ng in. 'the townhouse zon1ngjwas a fair trade-off 

fo·r the d•nsi-\7 considerations in he Pohick access 

r~ad as W$ll as a proposed school j1te that they were 
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going to provide 1n that tract, consisting of 14 acres. 

And, of course, that 1s a rather rough piece of 

' property, and ther~fore the density that they were 

obtaining in there was somewhat less than what the 

: zoning that they had would ha~e 1ven them on the 

• maximum basis. 

So# anyway, in sum nd substance, that's 

the reasdn tor C-192~ The Boardldid grant the upper 

piece for townboua•s, but deferr d the lower piece 

because of the M1ddle Run pollcl[e, that tho plan did . 

not call tor development 1n that[area. The Board~s 
position was that this should wa t a further analysis 

of the policies in this area to letermine when and if 

that area should develop at a hilher density. 

But, recognizing that the density ln ,the 

:R-17 zoning was all'eady there. it was Just a ques'tion 

ot what ·.form it took,,· _and that the Board was rea1:1y 

interested in trading. ott some tiwnhouses to get the 

necessary rlgl'di-ot-way for publif facilltles. 

Nowj ·there are a: nuJilbe:r of other applications 

'that have OCC'J.li':J'9d in the SU1'1'0Uid1ng area and in the 

Poh1ck 1n_genei-al. One s1gn1t1clnt case that the 

Board did deny, adjacent to Geor~e Mason College, was 

I 
l 



I 

492 

the A & B application on Roberta Road. That was a 

requeet originally for RT-5, but then by agreement was 

made available or it was agreed that R-12.5 would be. 

a suitable. alternative. The Boa~d, however, denied or 

rejected the RT-5, the R-12.5 and indicated that RE-1 

~as a suitable zoning category for the tract ln question 

ln recognlt1on of the very limited racilitl~s ln that 

~rea, notably the condition or Roterts Road. And that 

particular caae was appealed to the Circuit Court and 

the ruling there upheld the actiol of the Board of 

Supervisors and their denial of that particular case. 

There are other casealthat the Board has 

denied. The. Board denied, ae an I xample, the Levin 

$ppl1cation which •as alluded to earlier. I'm not 

sure ot the original number of thl application, but 

~nder it~ moat recent application under the Board's . . 

own motio~ as a result of the court o~der, is C-567. 

aut, the Beard did 1n1t1ally denylthat zoning. 

THE COVHT: What vas he original zoning, 

ltE .. lt 

TU wm·ESS : RE-1. 

~ltl OQUJ'd': And what as the application for? 

THE WITNESS: R-12.5. It was requested for 
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Rl-12.5, but subsequently it was a ended t~ RT-5 because 

or some right-or-way dedication aJd because of the 

community center. And I think 1n the testimony in 

ihat case much of that was b~ought about at the 1nltia-

tlve of the Starr 1n trying t6 implement the Pohick 

plan. 
I 

We did suggest there that flve was an appropriate 

density in view of it 
I 

being e proximity of the 

community- center and because or large requirement of 

publ1c·r1ght-ot-wai. the Poh1ck ese Road --

THE COURT: This gets ack to the eax•lier 

subject somewhat. It is fairly standard procedure, is 

1J no't, that when an appl1cat1o~ cbmes in that the 
I 

Staff wiil look at the application and then try to 

negotiate with the owner tQ see if there isn't some 

better method or doing it than on he race of th~ 

a ppl1ca ti.on? 

I THE WITNESS : Yes, Your Honor. 

: TH'S COUR'l': Was that o~portunity given to 

e1~ther applicant 1n either of thesl two cases by the 

Staff? 

1 THE WITNESS: In these cases, I'd have to 

aniswer, no _ _. be;c.Hlluae we were look.in at the policies, 
I . - I 

aga1n 6 tor the Middle Run which indicated that development 
I 

i 
I 
I 
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in this area, this particular site, should be retarded. 

THE COURT: I Just wanted to make this 

eure, sir, because I understand that the gehernl 

' procedure in the County, as far as handling applications, 

is that the. Starr, of course,· getl to them long before 

the Board does. Your department and other parts of the 

Staff will ttl$1 negotiate with. bui~ders, suggest PDH, 

~uggest c'luster, suggest many wayl that might be better. 

I THE WITNESS: Where the policies are very 

clear by the Board• adop~ed policles --

THE COURT& Here, undlr your C-567, there 

was no retardation~1n that area? l 
THE WITNESS: That's .orrect. 

THB COURT:· You say 1l this area the policy 

of the County Board was to retard and therefore your 

office and the ot.her members of the Staff did not 

s~(:1t ·al~ernate met-hods. 

THE WI!NESS: That ts correct, Your Honor. 

THE COURT: Because ttte policy of the 

Board l"!lS RE-1. 

THE W~NESS: 'l'hat • s correct. It was very 

express1y,,;11nd1;cated that this was n area which basically 

c9uld be developed now. This was not to say that this 

' .1. 
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0 is denied development. And the Board, in lts wisdom, 

•as saying your zoning ls one ac~e. We aren't saying 

you cannot develop.· You can develop the pl'operty at 
I. 
I 

lne acre •. No problem there. In fact, that very same 

issue wae one ot the issues iri tHe Roberta Road case, I . I . 
~ & B, and one ot the decisions was that one-acre 

developmerit did n~t eliminate a jeasonable,:I guess it 

~as, for~ ot development for the property. In other 

words, they were not being deprived of the right to 
' 
~evelop. They could do it. 

I MR. HAZEL: If Your Honor please, if Mr. 
I 
Pammel or the County Attorney wish to introduce the 
I 
~pinion in the Roberts Road case or any part of that. 

file., they have the right to do 1J"'. I don't think that 

this witness can ln~erpret that c~se as far as its 

~roceedi~gs be1ond the Board level. I would object to 

his continuing to 1n~erpret that lase. 
I 

I 

that the 

THE covaT: All right I s 1 r. 

TD WI'IHESS: Well, what I was saying is 

Boar'd ia not saying., no,ly~u cannot develop. 

TIQB C$t1Jt'l.': They'~e s ying, no, you cannot 

develop ab•ve p ... 1. 

TB Wft.HESS: RE-1 at this point in time, 
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you may develop at .RE-1. The higder dens.1 ties. are for 

a later period 1n time which has ~o coincide with the 

availability of the County to bri~g in public fac111t1es 

to this area to serve that populaJion. 

THE COURT: But, it was because of the 
I 

County Boaitd' s policy concerning t
1

hts area that the 

staff would not consider negotiat~on of RE~l7 or some · 

type of ciustezt or PDH? 

THE WITNESS: That's correct, sir. 

THE COURT: All right, sir. 

Go ahead. 

THE WITNESS: We don•tl want to waste the 

applicant's time in getting into a lot of design 

p~oblems and everything else. 

'l'H.E COURT 1 All right. 

BY MR. SYMANSKI: 

Q. . Mr. Pamme.l, the Middle Run policy was 
i 
I 

passed in 1969. The Middle Run, hrre, we have some 

dotted 11nes. There is a bulge our side of ~he Ma in 

B~anch in .·yellow .here. Can you g1[1 e us app~oximately 

what the zoning picture was at the time the Middle Run 

p~llcy was pas&ed and why there ls 1n your opinion. 

this bulge outside of the Main Brahch into the "Middle 
I 
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A. we 11, of c ours e - -

Q. Well, first, what wa the zonirig picture 

at the time, 1969? What wa a down there? 

I t 't A. Well, large-basically the subs an lttl or 
I 

size tracts. would be the Orange Junt and the Levitt 

'interests were a l~eady zoned. 

Q. Approximately when were they zoned? 
I 

~ The Orange Hunt was f oned in 1966, and the 

Levitt interest or the Caldwell tract was zoned in 1967. 

so these predated th~ Middle Run policy. 

Is that this area he~e? 

Yes. So that ex1ste~. Now, the Middle A. 

Q. 

I · I 
Run policies suggested that notwithstanding the fact. 

that that zoni.ng exiet'ed and that a sewer line was 
l ' 

available, in ground,. to serve those areas, that other 
I 
i public tac111t1es 10ere totally lacking,, and that 

development ehould net proceed ahy further in this 

area until the County had the cabab111 ty of providing 
I 

. i 
in an Ol'd•rly proc•ss the other necessary public 

, fac111t1ea to sei-ve that develop~e~t .. including what 

Q. 80 '9hen these zon1nglcaees came up,, the 

zoning p1ctuFe was that this are here was already 
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zoned, 1s that correct? 

A. That's correct. 

Q. The road-improvement history of the county 

has been brought up previously, ank the fact that the 

developers will on occasion or usullly improve that -

s$gment of a .I'oad which touches on or goes through 

t.t!leir property. 

In your opinion, what ffect does this 
I 

road improvement have rea11st1callt? Does it solve the 

problems? J 
A. Realistically, 1t, as I rule, does not 

improve the situation other than in the immediate 

proximity of the property that is Je1ng developed. As 

an example, the roadway on either side of that property 

would not be improved by the develolper, and you have 

what we ~ould call the gaps and these gap~ really 

determine what th.e carrying capacity of a ~oad 1s. 

If you have tour lanes ,_ ere, and 100 feet 

up the rtoad ;you go back to two.,· you have a co.nstr1ct1on. 

The conetia1ct1on. de.term1nes what th·l carrying capacity 

of _the road 1s. so~ 1n •ftect, youlhave no improved 

capacity. Yo~ do ftot improve: carr.ing capacity until 

the enti~e tac111t7 is done from onl end to the other. 

. j 

I 

I 
. I 

I 

i 
I 
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Q. How does that hypothetical road finci lly 

arrive at an up-to-par standard? J . 
A. Usually, VDH,, in the 

1

·1nal analys:ln \~lll 

come in, will program the rema1n1Jg 1~provemer:ts and 

d~ the Job. As an example, a~ thjy are doing right 

now on Rolling Road, their recent !addition to their 

p.rogram for six years inc lud1ng RJ111ng Road. 

Now, Roll~ng Road, if you look at lt right 

now is exact1r. particularly 

the gap ot no improvement or 

apd then tour-lane divided. 
' 

south of Keene Mill,, is 

no wJden1ng improvement, 

And,, !this goes on and on 

until you get on at t~e lower end of the Poh1ck, and 

their pr~gram 1s to go in now and finish or improve . 

tlhose gaps. 

THE COURT: By condem ation? 

TRE WI'l'NESS: Negot1a~1ons for right-of-way 
I 

where lartd is not devAloped and cdndemnat1on, I suppose~ 

1£ necessary, l>ut 1t•a the atanda,d program that VDH 

uses to improve secondary roads. 

BY MR. SYMANSKI: 

Q.. Doe$ VDM. to your k.no~ledge, only build 

roads when, tho,re are urban dens1t~ee in the area or 

only when there are people there? 
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~ No. In fact, right no we have a slgnifi-

cant project in the countythat is cheduled in the 

programJ lt•s in t~ continuing pr~gram, but lt doesn't 

necessarily relate to urbanized de[~elopment. And that 

i~provement is on Route 123 from t e city limits of 

Fliiirfax to Lorton. 

The f'1rst section of l , which ls now unde1• 

survey and design, and as I unders and will be advertised 

shortly for public hearing for a f ur-lane divided 

rac1litr which would extend from t~e Fairfax City llmlts 

t~ Fairfax Station. As you're welt aware, the population 

of that area ia certainly not, by a y stretch of the 

1rnagination,urban11ed.· Th&re are beople living in the 
I 

area,, but not high density. l 
~ · Taking the already-dev l~ped areas of the 

ccpunty, to your kn9\1ledge., 1s that road system up to 

urban standards areas of the 

count7? 

~ No, no, in a lot of ar as there are 

d$f1c1enc1es. 

Q. 'l'he RE-l category 1s 1 at this moment, what 

remains <>lie. th18 piece of propert.ir.1 In rour opinion, is 

tnat iti~l 11on1.llg c$tegory a proper zoning, improper 
--·· ----.....:....'..;._ . -- ·-·-----

,:; ! 
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zoning for that pr~perty at this time? 

A. The two propert 1es? 

Q. Yes • 

. 1 
A. I think the RE-1 zoning at this time is a 

p~oper zoning category that would permit development of 
I 

the property consistent with at least a limited 

capability Of the. County to provide public ·facilities. 

And I think even at that there's going to be some 

question as to whether the people would be totally 

satisfied with the level of services that would be 

a~allable initially, ~ecause it's ~till a ~atch-up 
. 

e~en if 1' develops a~ one acre. 

~ The term holding zone has been uaed. What 

ts your de.t'1n1·t1on of a holding zone, and, in your 
I 

opinion) is this a holding zone, this zoning on the 

propert7?. 

A I g~ese ' holding zon~, and I don't know 

that the .... the term 1s probably subject to a variety 
I or interpretations -- but I guess a holding zone really 
I 

is a t1gu~e ot spe•ch or a term that you would use to 

sa7 no development .• And.this is simply held in abeyance. 

No, that'&_ not. applicable here. 

W•'re $peaking in terms of a development 

~ : 
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t~at we feel is appropriate now at one acre. That 

allows for the individual to develop their property 

THE COURT: Can you give me an example t)f 

a holding zone? 

THE WITNESS: Well, I don't -- I really 

don't think that the County, as such, usea 

THE COURT: I didn't ask you that, sir. 

I sa 1d,, can you give m.e an example. Let's say· you 

have two-acre zoning. Would your definition of a 

holding zone b«t that under two-acre zoning you couldn't 

build a house on ttto acres? 

THE WITNESS: No. 

THE COtnt'l': Well then, you could develop . 

at present zon1ng1 but they just won't rezone. Now, 

how does that vary from retarding and refusing to 

reizone? 

THE WI~NE;SS: Well, retarding is a term of 

speech, I guess~ to aay that the present zoning,. one 

acre,, ia approp~late. The plan,,· in projecting ultimate 

growt.lt ~- ·and FOU, bav• to consider these plans exactly 

in that t'pae :Ol rteterence - ... iihe.se plans are a plan 

that proJ•4~$ •ne Jalt1m.ate growth and development of 

that wat·•••hed. .ottviously, it• a' not all going to happen 
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in one perlod ot ~lme. So the attempt of the plan was 

trying to phase or ~chedule development out over a 

period or time and -say, this development shoul<.i take 

place nowJ tbia development at a subsequen~ period in 

t1me. But~ when it does, this density 1s appropriate. 

And, in this area.,. pl~nned development should occur --

which the plan makes reference to -- pos~ 1975. Othez> 

policies ·adopted b7 the Board say when the County 1s 

in a position to p~ov1de public fac111t1es. Then the 

density ts set out in the plan as being appropriate at 

two. 

THE COURT: I just have a difficulty 1n 

semantic ai-swa•nt. pe.rhaps, of a holding zone being 

we won•t rezone Ul\,11 sometime in the undetermined 

future. and l"e-t81'44ng which does the same thing. We 

won't rerJone tant11 sometime in the undetermined future. 

It you mean h~lding aone is •e're never going to rezone 

this,. tnua is •••at to be tbta 11ay tonver, that• e one 

~hing. le 'tihat your det1n1t1.ont 

TB W:UR&IS: Well. a holding zone -- no. 

t wouldn•• sar •hat .a holding cone 1a something that 

rou• re nevu. Mtna to develop.. I tn_1nk a holding zone 
·,' ·. : .. . .... 

le aom~t.b.lnc ••• .r<»u might b• thinking ot on a short-

J' . i 
I 

i: 
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term basis. As an· example, 1n a trans1t~1mpact area 

where the density obviously should be very high, but 
I 

~ou are not in a position r1~ht now to state what that 

density should be • 

. So in other words, there is a situation 

where you have something that•s indefinable at the 
I 

moment. So you put it 1n a sort of holding posture 

until you· have det·ermined what the density of the 
I . . ,. 

development should be there. 

THE COUR'l': But 1n the retarding you know 

what it should ul,imately be, but you don't want to 

do it nowt 

THI WITHISSs Right. 

Tlil COURT I . A 11 right, s 1r. 

BY MR~ S YMANSQ s 

Q.. On page 23 of the Pohia k Restudy, the first 
I i1ne st.a1ite "peaide11t.tal construction ot the Pohic'k 

I 
watertned 1:• expeo1ied to occur at· an average rat·e of 

1~ 150 unit,9 peit ,..I' between new and 1975." Again, on 
I . . 

page 82 tjl the pl&1'c1 'h• aame t1gure is used. 

'~ ,..~ knowledge ... has this level or growth 

been aoh1t; .. •4t 
~-:t" .' 

. ·:::. 

It•a '&.eon ach1eve4 and exceeded tor a 

I 
I 



1• 

number of factors, .including the sewer moratorium that 

~ent into effect 1n the suburban Maryland areas~ which 

deterred development over there,and subsequently 

that development came into Fairfax County because this 

happened t~. be one or the few areas in the metrop?l1tan 

r~g1on where there was some sewer capacity for 

development to take place. 

We experienced a growth rate here higher 

than what was proje~ted by the plan. In fact, right 

now our project1onsto:l" 1975 indicate a population 

within the Pohick of 40,500 people and this is baaed 
. 

on figures of deve~op~ent that 1s committed right no\ol 

in line,where linee are pending and sewer taps have 

a1read1 been issued, as opposed to the plan which 

.,rojected a population,, I believe, ot 32,300 within the 

same time. frame. 89 we're approximately 8,,ooo people 

over what waa projec't.ed. 

Q. · And that 40,,500 figure includes se1~er taps 

that are i;ssued? 

A. 'ltiat •.s correct. 

Q. As tar as the population in the Pohick 

at present and ,•,hat the growth.. 11111 b·e between now and 

1975, do J'Ou 1-'ve apy figures on how many new people ., 

~ '' I 

. j 
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w1ll be in the Pohick between now and 1975, based on 

the sewer allocations? i 

A. Based on the sewer allocations right now
8 

I 

we're anticipating~ between what presently exists today, 

approx1mate11 12,000 more peo~le will come into the 
I 

area between now and 1975 based on these committed plan~ • 

I 
. I 

Q. . ' 
Well, it's been established that there is 

a sewer mbratorium now and more sewer may become avail-

a~le, and a treatment capacity will become available in 

'76, I believe the year was. Do you have figures on 

how many unit• are in line already for sewer when it 

becomes available? 

~ Yea~ we do. And, I don't think many people 

realize exactl,- ho• delicate the situation really is. I 
I 

we•ve·talked througl\out this entire case about the 

raict that: 1976 will be. the time frame when our problems 

w!ll be ·Peeolved, and· there will be sewer because the 

plant will have been opened in its expanded capa·city. 

Q .• BA·ZZLs If Your Honor please, before 
I 

this witness an.s·••r• the sewer question, the County's 

sewer chi-et haa alr•ad1' testified regarding sewer, and 
I 

I don•t •htnk hl.3 qualif1aat1ona as a land planner 

give. b1m •tie ex·pel'tise b1 qual1t1cat1on. to testify about 

,. 
,.. -··<.ob-~.L. 

' • j 

; I 



1·-·----- ---··~-----------"'~ -·•-w·-~·--,-- ~- ·~-•,.-••••--• 

507 

the sewer system. ·He now ls ~pparently ~bout to testify 

1h some ~ay to refute the clear statement of the County'n 
I • 

prrior witness, not the County's witness, but the County's 

efnployees' department head that testified regarding 

the ava1lab111ty ot sewer. Now, Mr. Pammel is 

apparentl7 trying to impeach that testimony, and I don't 

think he has any qua 11t1catioru that's not his business. 

MR. SYMANSKI: Your Honor, the question I 

8$ked Mr. Pammel wast does the County have figures 

which I think County t1gures were used in the planning 

process in c ona1derat1on of what's going to ha pp en - -

or how many people are now 1n line, signed up for sewer 

when it becomes available. 

THE COURT I. That's right; but he was going 

b$yond that. Ht can answer that question if he has 
I 

the tigul.'ee, J'8S 1 and .what the figures are, but he ia 

not qua11t1ed aa an expert in the field of sewers, that 
I 

I know ot. 

THB WITNESS: Right as of the present time 

and these a•e •ppl1cat1ons, aite plans and sub-

d~ vision plans that have been submitted to the County 

that &l'e in 11M·t ,.,. call the waiting list for a lloca-

Wt ,~Vt 3,7!l units in line, which would yield 
·.· ':~4'.f.' 

I 

I 
I 
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an initial population of -
i 

THE COURT: 3,000 what, sir? 

THE WITNESS: 3, 731 units. This is wlthiri 

the Pohick. in toto, Main and Middle. 
I. 

BY MR. SYMANSKI a 

Q. That' a in line for sewer? 

~ In line fer sewer. These are ~eople who 

have filed their plans, but can proceed no further• 
I 

because the sewer allocations or the capacity, the 

tireatment plant's capacity 

MR. HAZELi If Your Honor please, he's now 

in that, and I would a.sk that this whole line be struck. 
' I 

What relevance ls it to the testimony and to the case 

a~ hand when the se•e~·people in the County have already 
I 

testified that in March of • 76 there would be adequate 

capacity ~o service these two applications? I don•t 

c:are how ma·ny people are in line. 

MR. SYMANSKI: Well, Your Honor, I think 

it's very relevant to show there have been allegations 

t:hat there's a no-.. gro•th pol107, a stop-growth policy, 

that basieally •e c:an•t conaid~r this case in a vacuum. 

The fact ta that there are oth«u• people. in line that 

are going to be there. And, aa tar as the public 

I 
I 

I 
.1 

I' 
I 
I 
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facilities, which ls a prime consideration in this case, 
I 

we'd just like to put this case in the posture of not 

b~ing in a vacuum of this little piece of land. 

THE COURT: But you don•t get sewer until 

you actually develop and then apply for the sewer tap. 

I
1
mean, you don•t get it at the time of zoning. 

MR. SYMANSKI: No, Your Honor. What I'm 

t~lking about is there are people, as he has testified, 

13,000 p~Ople already in line with their plans submitted 
; 

I 

THE COURTS He said, 3,000. 

MR. SYMANSKI: Excuse me? 

THE COURT:. 3, 731. 

MR. SYMANSKI: That was units. 13,000 

people. 
I 

THE COUR'.l'c Well, I don't know how many 
I 

people ar~ going to uae the units. I mean, a tap ls a 

tap 1s a. tap. It he had 3. 731 wa1 ting, what di f:f'ereric e 
i 

does it make it we already have it established by the 

C()\inty' $ own e.mploy•ea that there w111 be sewer a va 1 lab le 

as of X-date tor :ih••• points? We must assume it is not 
I . . 

available unt11 that time. So "hat difference does it 

make how ,unava11abl• 1t is un$.11 that time? 
i 

MR. S111ANSKI: The point is, Your Honor, 



I 

that when it becomes available, _there are these people 

there to get lt, and it's not necessarily primarily R 

sewer question.· It is a que:tst1on t..hat those oeor>le fire 

going to be in the Pohick area impacting the public 

fac111t1ee ahead of thls application~ 

THE COURT: He said the entire Pohick 

watel"shed. You've got 3., 700. How's tha:t going to 

impact the Caldwell School 6 unless you show the 3,700 

are in the Cald~ell School area or in the Robinson area. 

He has said ovel' the entire watershed. 

MR. SYMANSKI: I think there has been 

testimony from Mr •. Pant that the roads, for instance, 

in the Pohiok watershed are below what they should be 

for urban dens1t1e&. 

THE COURT: That's because people keep 

chang~ng the standards ot what roads ought to be. I 

me~n., first they eay a subdivision road should be 30 

feet wide, then they say 36 feet wide and then they say 

40 feet wide. I aean. you can get below standards very 

easi11· by cban~ng standards. 

MB. SYMANSKI: But there was test:lmony, 

Your Hono.i--. that the system in the Pohick ls what 1s 

called a ru.-al eyatem right now. I think there is a 



-...,.---··----'-----·--·· ---------- -·------·--· -·· ...... -

big.difference between a rural sy«tem and an urbon .. -

system. 

THE COURT: If you \-iant to shm~ 1rJh:it tlv·~ 

projected population w111 be over the next two or three 

years ip the Pohick, that•s all right, but I don't Ree 

how the fact that we have ~u~Rl ~nRds in Fairfax County 

directly affects the _?ppl1cat1ons here. 'vJe' re ta H-.ing 

abbut· the roads around this pla,:e, not ·;_~1 the rest of-

the county. I mean, I can find you roads in Ji'aJ.r.f.aJ( 

County you couldn't get over with a bulldozer. Un:Les~: 

they're i.n this area, they don't have much relevanc-r 

BY MR. SYMANSKI: 

Q. Mention was made of the Middle Run poli.ry 

of the Pohlck being a non-development zone as opposed 

to a development zone. This 1s under the Board's 

polic.1es, the Main Branch being the development center, 

is. that correct? . 

A. That's correct. 

Q. Do you have any figures on how much land is 

available in ·the Main Branch development zone in an 

undeve1oped state below ~hat is called u~ban densities? 

~ Yes. I do. In other words, the figures 

that W$ use as inventory for development of ground · 



within the Main Branch, and that tot.:•ls 5, J~.oc• a'~,r·ec :> 

land within the Main Branch of the Pohlci-< tl!CJ.t L:; 

available tor development. 

"'HE C OUR'11 
·•• N h t 1 ' ' l + "" ..i. ow, w a zor1 ng L ,:; l, ··~a~~ 1

:· 

THE WITNESS: That's RE-1 and lower-density 

categories. 

THE COURT: RE-1 and RE-2. 

THE WITNESS: land 2. 

BY MR. SYMANSKI: 

~ Now, is that land that could come In for 

rezoning to higher densities under the Master Plan? 

A. That' a c o.rrect. 

Q. And that is land that is wit~·1in the PohJ.ck. 

development zone? 

-~ That is correct. 

,Q. Using the !"actors that the zoning staff 

uses~ how many units could fit in the development zor.e 

and how many people? 

MR. HAZEL: If Your Honor please, I 'would 

at thie time ·interpose an objection. As a matter of 

la~, there is absolutely no ~elevance to the problems 

ot density and population of unzon•d acres in the 

~· ~ 

county which might in the future come· in f'or zoning.· 
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Unless there is a more immediate pruspect 

of the use of those properties and testimony to sho·,v . 
that they are ih some way in the development 

I think it's absolutely irrelevant to the quef!t:l.oti qf 

how the County is going to provide for its populatlon 

today and in the future without d1scr1minAtion. 

MR. SYMANSKI: Your Honor, there vrns tl'.:stimor'y 

by Mrs. Cleveland that the Middle Run pol1.c ieG were 

based on the fact that the 1dea was it was more effictcnta 

more economical to provide facllitles where people 

already were 1 in a zone ~here people already were; that 

if you had new people and old people thereJ it's more 

efficient to put youzt money there rather than creat~i.ng 

new areas where there are no people now where you huve 

to put in completely new facilities that don't even 

affect the problems that already exist. 

The point that we• re just trying to show lB 

there is land within this development zone. It's not 

a question of there being absolutely no land. This 

has built up ·and we':.re trying to stop growth. Just 

the point that there is land here th~t can come in for 

zoning at anytime to urban densities v~ith1.n the "develop-· 

ment zone" of the county under the Board 1 s policy. 



_________________ _. _____________________ ··- ···-···· - . --------------··-----· 

r) J. L1 

'l'HE COURT: But, how can the v~ltnetHl say 

that this property in RE-1 and RE-2 now would be 

approved for a higher-density zoning? 

MR. SYMANSKI: Well,· he can't> obviously. 

That's ~P to the Board. 

THE COURT: Then it doesn't p:rove that ittc 

ava1.i.01e tor a higher densit·y. 

MR. SYMANSKI: It is available to apply i'o:t• 

rezoning to h1cher densities. 

TU COURT: I assume all land in Fairfax 

County is available to apply for rezoning. 

MR. SYMANSKI: But this is vacant land that 

1s not developed. 

THE COURT: Well, that's what I mean. I 

assume anybody could apply. But, I just don't take it 

to th_e ult1.mate 'that you would offer, sir., and that is 

because there 1a .undeveloped land 1n the Main Branch 

that. that· is ava11$ble ror development other than in its 

present zoning. f don't think we can assume the ultimate, 

and ttUit 1.a that the Board would grant the zoning. 

MB. SYMANSKI: Well, Your Honor., that seems 

to detend~1'8 the opposite, that they will not. I'm 

Juat trying to show that 1 t is in the inventory under 
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the policies Mrs. Cleveland talked about_. thf.lt Jt•~:i lll!t 

the opposite. 

THE COUR'l'~ All right. I' 11 cept.~11.nly 

accept the evidence that there is over 5,000 Rcrea of 

unzone~,. undeveloped -- not unzoned, but undeveloped 

RE-1 and RE-2 land in the Pohick. 

MR. SYMANSKI: In the Main Branch. 

THE COURT: In the Main Branch. 

BY MR. SYMANSKI: 

~ Can you summarize very briefly whet your 

interpretation of the Middle Run policy la? 

MR. HAZEL: If Your Honor please, I think 

if the Middle Run policy as stated -- and Mr. Pammel, 

I assume ls referring to the 9 or 10 point resolution 

of the Board -- it is available and speaks for itself. 

I don~t see how he can interpret a stated policy in a 

reso1ut1on of the.Board. 

MR. SYMANSKI: Mr. Hazel has just reversed 

his field, Your Honor. A few minutes a.go he -..ms saytng 

that the Start is the one who first meets these zonlng 

proposals. and they're the ones that deal with the 

developers. -i'fow he would say that the Staff has nothinE: 

to do with it. 
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MR. HAZEL: If he wants to t:i 1:. :-i :, .. ,l ..• t bow 

the Staff has interpreted the Middle Run pol1.cy, thRt•h 

another thing. But, ask what his interpretntl c•n of 1.t 

was. 

- .., ' 
MR. SYMANSKI: I thought I asked -· -

THE COURT: First, point out to me the 

nine-page statement of policies. Is that contained 

wlth1h the Pohlck --

MR. HAZEL: :Yes, sir. It's in the Poh1clc 

Master Plan. 

THE COURT: Which page are you refe:rring to 

specifically? Is that 19? 

MR. HAZEL: I'll have to ask Mr. Pammel 

what page is he referring to. 

THE WITNESS: Page 77. I think that's what 

you're referring ~o. 

THE COURT: Pardon? 

THE WITNESS: Page 77, I believe. 

MR. SYMANSKI: Pages 13 and 77, Your Honor. 

I Page 13 is one a,nd 77 is another, under implementat:J.on. 
,• £' 

Mft. HAZEL: The policy resolution regarding 

the Middle Run ar$a is on page 77 of the blue book 

exhibit ent1tled 1 A Hestudy of the Pohick Watershed. 
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THE COURT: All right. Now, you'r•e E~slclng 

him how he interprets that nine - paragraph resolution? 

MR. SYMANSKI: Yes, Your Hono.!'. 

THE COURT: How is that relevant? 

MR • S YMA NS KI : We 11, a s ! s a id be fore 
1 

it ' s 

the Starr that deals with these things, and You.r' Hono1· 

said, the cieveloper meets the Staff first of all, nnd 

ln a later stage gets to the Board. I think \-vllnt the 

Staff 1ntel'pretat1on is j,I( relevant. 

THE COURT: Does he have the a uthor•i ty to 

say he makes the interpretations for the Staff? He 
' 

may, sir. I don't know. I'm just asking. 

MR. SYMANSKI: I don't know, Your Honor•. 

THE COURT: You've asked htm his interpreta-

tion. 

MR. SYMANSKI: Yes, Your Honor. 

THE COUR'.l;': That's a personal interpretation 

of one person who works for the Coun~y. 

MR. SYMANSKI: As an expert planner .~nd 

head o.t Zoning Administration. 

THE COURT: But, does he, as head of Zoning 

Adm1nistrat1on, make the decisions on interpretat1onr~ .. ~" . 

for .. tho Sta£f'L. 
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MR. SYMANSKI: I would have to afll..;_ I-11· .• 

Pamm~l. 

Tt.iE i.r I'r 1'1E; .. c) ci •• 'Th , _ r• • • t.J ere a re a group ~ d ta. , 

a collective group that meet. 

'T'HF. COUH'l': 'l1 hen I think, perhn ps the 

collective group's interpretation may be reievant, 

but I don't think individual interpretation would be. 

MR • HA Z Er. .. : I ha v e no ob J e c t l o n 1 f · he 

represents that whatever it is is the Staff policy and 

the implementation of the Board policy. 

THE COURT: ·All right, sir·. 

He is merely objecting to it being hi~ 

individual interpretation rather than the Staff. 

MR. SYMANSKI: Okay, Your Honor. 

BY MR. SYMANSKI: 

_Q. What is the Staff interpretation? 

A. The S,ta ff 1nterpreta t ion, again, is a et 

forth in the policies outlined on page 77, as basically 

urban services are not available within the Middle Run 

and it's, I guess, best stated in item 5 of that policy: 

"It shall be the policy of the Board 

of Supervisors to avoid the presence of. a 

population of urban density in the Middle 
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Run watershed until such time as the public 

facilities and services are commensurate 

with such density, either shall be available 

er shall be programmed to be available in 

the reasonably near future. 11 

I think the sum and substance of that is 

probably the most critical part. 

THE COUR'I': Now, on this resolution .... 

this resolution, of course, was made effective as on 

1969? 

THE WITNESS: Yes, Your Honor. 

THE COURT: And at that time the BoaX'd made 

its finding that there were inadequate fac1.11ties and 

then further said that this would be reviewed each 

year to determine whether or not that status remained 

the a~me, but that has not been done. So we're still 

going back to a re.solution of three years prior to the 

hearing in this case. 

THE WITNESS: No; in July 2 of this year. 

THE COUR'I': No. I'm talking about back 

· when the Boird heard these caaea in the Fall of t72. 

They were -at1.ll.~ .re,lying upon the da~a of 1969 if they 

were implementing this policy. 



THE WITNESS: But, Your Honor, on June ?'ft n 

-- now, I admit that there was a lapse beti-ieen •69 ~:111d. 

the time that the Middle Run review occur:r·eci. 

MR. HAZEL: I would like to make it clear 

for the record that befor~ he proceeds with one of his 

explanations that the answer to Your Honor's questlon 

1s: yes. That there had been no data adopted b)r the 

Board· when these applications were heard. 

THE WITNESS: At that point in time. Thin 

document dated the 27th of June is the update 

THE COURT: But that was of '13. 

THE WITNESS: '73. There I will say this 

that adopted data, no; but the August 1971 review, 

prepared by the Planning Staff and subsequently heard 

by the Planning Commission ~as available. 

THE COURT: But they never reviewed it. 

THE W.ITNESS: But the Board had not taken 

official action on 1t. 

BY MR. SYMANSKI a 

Q. w.ell, in effect, you're saying that this 

policy is an attempt or coordination of public facilities 

with zoning'* ll.1~h .growth? 

A. Yes .. 



521 

Q. Now, what action, to your knowledge, hus 

the Boavd taken to back up or support this general 

policy of the Middle Run in the Pohick plan? 

A. Well, the Middle Run of the Pohick is just 

one pro~lem. The whole issue of public facility 

capability throughout the county is an issue that has 

confronted this Board. It's an outgrowth of the growth 

in the 6o•s and the attempt by the County to try to 

provide public facilities to accommodate the growth, 

and it wasn't really too successful because the growth 

was out~trlpplng the County's ability to get the public 

fac111t1es in place to serve the people as evidenced 

by the overcrowded schools and the inadequate road 

network of many areas of the county. It's not only 

the Poh1ck. We have inadequate road systems in the 

urbanized areas of the county within the Beltway, Cedar 

Lane . ., Gallows Roa'1. A number of these fac111t1es are st11 

basically a rural character. Although some of them are 

programmed for improvements, still as of today they're 

not.adequate ~y any stretch of the imagination. So 

we suffer the problem throughout the county. 

But, the Board is well aware and conscious 

of the problem. So they embarked upon, initially in 

. ! 
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1971, this flve.-y~ar pr()_gram, a review of' the County' n 

position of its public facilities' capability, this 

so-called five-year-growth alternative plan: where are 

we today? Where can ~e go? And these are the alterna-

tives. 

That was subsequently followed by work 

sessions that the present Board has had this year, 

beginning in March I believe, on gro\ftth alter•natives 

and land-use poi1c1es fOI.' ___ :the county. 

There ~as a subsequent work session in 

April -- May, I guess it was -- on the same subject, 
. 

Then the Board, after determining policies and proposals 

that they wanted to bring before the public, had a public 

hearing in June for. public comment on these propos~ls. 

These c omm~nt s Qf the ou_bll_c_ are_ __ nQ.\t._JJJJQ er cons l d era t lo r;, 

but it is anticipated the Board will act. very shortly 

with.a program to~ the future planning of the county 
! ' 

which result in a comprehenslve ___ a_r1_a_lysis of the count..v .. 

with the qbject1ve of a new, comprehensive, courity-wlde 

plan,within ai;>t>r.qxj,mately _l~ months. 
I 

I 

So the Board is quite conscious of: the 

problems and wants to do something about it. Of course .. 

the comprehensive plan won't stand alone. In other 

! 
' 

i 
I 

I 
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words, it's a designation as to wh~re growth is going 

to be. With that comprehensive plan will be n capitAl 

budgeting program which will outline exnctly when, 

where and how the County will provide public fac111ties 

over a five-year increment~ And that will be updated 

on an annual basis to show everybody, the developers, 

citiz&ns, exactly ~here growth in the co~nty will occur 

and at what point in time public facilities will be 

availablej and, of course, growth will be programmed 

to coincide with facilities. 

~ Mr. Seldin testified that he thought the 

' 
whole land-use process with regard to the local gove~n-

ment was a very delicate managerial system to keep it 

in ba·lance. 

Now, as an expert planner, do you think the 

system in Fairfax County 1s in balance now? 

~ No. ~t's about as probably as far out of 

balance as can be. But we have overcrowded situations 

in the Poh1ck and Reston -- I mean not just over

crowded; I me$n critical situations where there is a 

definite suffering from the standpoint of the quality 

level of sarv1oe; snd areas of the county where we 

have capacity for public facilities, excluding sewer 

.i 
I 

I 
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~ec~µae sewer ls so -- well, it's deficient througho~t 

~np c~unty. So other than a few limited areas in the 

M~· Vernon sree, talking about schools and other public 

f~c++1~1es -- and when I say it's out of bnlance, we've 

~p~ a situation which is crying for public facilities 

R~aause of the overcrowding situation in one area, but 
-

~p $nOther area, seven miles, ten miles.up the road, 

~p h$ve a situation where we have excess capacity. 

,~'re out of balance, and it would strongly indicate 

tp ~e that we definitely have to turn around. 
-II i ~ 

We have to program develop~ent in this 

~A~~cally about bypassed parcels within the Beltway 

APA closer-in areas of the county -- we might even be 
I 

tR
1

Pf.1ng in some instances to some high density develop-
, I !1 • 
rp~p~ in these. areas. Bu.~, the point is that ls where 

tpe·development should occur in this county. If we're 

~~lking a~out an efficient and economical operation and 

~ proper ut111zat1on of our resources, that is the only 

.. . ' 

. I 
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place where 1t .is feasible to develop. 

Q.. One final question. As an expert plannep 

and as head of Zoning Administration, what, tn you.r· 

opinion, will be the effect of the rezoning of th.ts 

propert1 to a higher density at this time? 

A. Well, it will definitely open up the entire 

Middle Run for development at a point iri time when the 

County simply does not have the resources available 

to bring 1n the services at a time when the people are 

c6m-J.ng in~ _much less before. 

THE COURT: Let's assume they don't even 

start coming in until early 1976 because of the sewer. 

THE WITNESS: No possibility. The one 

school, Caldwell Elementary School ls going to provide 

basically for development that's already there. I 

think Mr. Whitworth expressed a very clear indication 

that. the Saratoga, area 

THE COURT: Now, wait a minute. As I 

understood his testimony, they had looked ~t_ it anrl 

felt they didn~t need a 990 sch6ol; they were cutting 

1t back to a 660 to take care of the existing area. 

Are you saying that if it were const~ucted 

· to the 990 level it couldn't take care, tn 1976,, of sc': • 
I 

i 
. I 
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other people gradually coming into these two tracts? 

THE WITNESS; I think whichever way tt goee, 

and that's the determination of the School Bo:1ni, the 

990,. if it goes 990, will accommodate the clevelopment on 

the Levitt tract and would generally -- it's programmed 

in Neighborhood 14,. and certainly not anything outside 

of that. Although a portion of Levitt is outside of 

14, but that is committed. 

I'm saying the Caldwell School, the 

Caldwell School has got to relieve the Hunt Valley 

School. The school is overcapacity no~. 

THE COURT: Mr. Whitworth says that the 

County school system can accommodate the children from 

both of theae_tracts. Now, what reason do you have to 

believe that he 1s incorrect in that? 

THE WITNESS: I think in the long haul the 

990 .will 

THE COURT: I'm not talking about just 

Caldwell. I'm talking about -- h~ has sa1~ here, by 

test1~ony1 tb~t 1f the rezoning ~ere granted, the 

County scbcol syetem can handle the children and 

educate tbt,m equally with other children ln the county. 

THE WITNESS: Well, I'm not qllite sure 
.. 
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I think he qualified that by saying, of course, if a 

school site were made available 

THE COUR'£: No. He said that Jur.t l)y a 

system of moving them into the schools that are now 

getting empty by attrition. 

THE WITNESS: That was the other end of the 

qualifying .statement, and that's where ~e have the 

critical problem. 

THE COURT: You're saying County facilltiee 

are not available within walking distance. 

THE WITNESS: I can agree; yes, .iJ' you take 

children and bus them out for seven or ten miles to the 

area ~here we have the capacity, which is the point ~hat 

I made earlier. yesi w~ c;:in .Q.Q. 4:-:6-t 17rt tt shouldn't be 

done that 14ay_._. 

The whole point is, we should be going into 

these areas wher~ the capacity is because we've got 

land in those areas that has been bypassed where the 

development should occur. 

It makes no sense to bring people into an 

area# have them located there, and then say: well, we 

don•t have the facilities here in your immediate area 

to take care or your needs. You have got to go into 

' 
I 

. I 

I 
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Alexandr:l.a 1 Falls Church or Vienna or wherever ---

MR • HAZEL : How d 1 d A 1 ex a nd r 1 a ., Fal 1 s Ch 1..1 r c h 

or Vienna get into the case? 

TH~ WITNESS: Well, wherever the available 

capacity 1s 1 Annandale --

THE COURT: He said the av~ilable capacity 

is outside the Beltway now. There are ~ome schools 

that are going undercapac1ty now outside the Beltway. 

THE.WITNESS: Very limited. 

THE COURT: Go ahead, sir. 

MR. SYMANSKI: That's my final question. 

THE COURT: Just a minute. Let me interrupt. 

Oft the record. 

(Discussion off the record.} 

(Short recess.) 

CROSS EXAMINATION 

BY MR. HAZEL: 

~ Mr. Pammel, in the concluding portion of 

your direct examination you tndicated that there \iere. 

available single-family areas o~ available areas for 

development 1n the county where public fac111t1es were 

available.~• such level as you deemed adequate. 

Where could you point out on the county 
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m,p wr~re there 1s a tract of 400 acrea and bre~k tt. 
I . . 

4P"Pi even 100 acres, that's available for sm8ll-lot 

A~~ef Ppment 1n Fairfax County in one of those ~reoH? 
'I ·I. I. I 

~· InterstBte 495 and Route 50, the Childs 

ff~O~ • 
~ The Childs tract is available for single-

f~r~tt development? 
·1 

~ ~t•s zoned R-12.5, and it's 1n that inventory 

~f ground 

Q. Mr. Pammel, are you telling His Honor that 

tr +~·realistic to assume that the Childs tt>act at 1~95 
I 

~r4 ~oute 

~ f A. . 

50 interchange could be developed at R-12.5? 

I'm not saying 12.5. I'm saying it'$ 

~~ftf~P:ble for development. I don't kno~ what the 
! l. 1f ' 

~rppi~¥ would be on the tract. It could be at a higher 

~"r~1l rY • ·1\ ' 11 . ' 
; • i •. ~ ~··. Proba,bly be apartments or something like 

thr$· l"T I #. 

I 

' ·~ A mixture of housing --, 
I I 

~· I. asked you where ther-ewas single-family·, 

·~-~2.5, available in the county in a tract of 100 acr~s 

;1.fl an area ~~u fe_lt was adequate. 

~ There is. I can assure you of that. 

. 
~I 

·I 

I 
I 

I 
I 
I 

I 
I 

·.! 

I 

I 



Q. But. you don't know where it ls, do you, 

Mr. Pammel? 

A. There's some in the vicinity of Vlenna that: 

are, I'm sur~, 100-acre tracts. 

Q. Zoned for either R-12.5 or R-17? 

A. I'm not eure what the zoning would be. 

There's a -- again, I can't say per acreages, but I 

know there is a considerable amount of zoned R-12.5 

ground in the L~e District, north of Franconia Road. 

Q. How much acreage !s there, Mr. Pammel, 

zoned R-12.5, in the tract you speak of? 

~ Well, would you like a figure county-wide? 

I can give you a figure 

Q I a.eked you no. I asked you to answer 

my question. Can you locate a tract of 100 a~res or 

larger that 1s zoned for either R-12.5 or R-1·7 in an 

area.where you sai public facilities a~e available, 

that is, realistically to be used for single-family 

development? 

~ Mr. Batel, 1n order to answer that question 

I would have to get plat book$ and go through it and 

locate the properties., and that would take some time. 
·,•·-·-.; 

~ But., I thought you testified that there we.a 



ample ground av·ailable in areas l1here publ:l.c i'ncJ.lit1.e::. 

were adequate for development? 

A. We 11, I d 1 d n ' t s a y that it w n n :;-: one d • . l 

said that this 1s land in areas where tou have publ1( 

fac111t1es which, in my opinion, could be reaHonably 

developed and zoning could probably be obtained in 

these areas because they are bypassed parcels, and 

the z~n1ng would be influenced by the surround1n~ zone. 

Now, I've got figures to show exactly how much --

Q. I just asked you to show me the tracts for 

single family. Most of the tracts you're talking about 

are for multi-family and higher, aren't they, Mr. Pammeli 

these parcels in the interior where you say they are 

bypassed parcels? 

A. Well, Mr. Hazel, at 4,ooo --

Q. Mr. Pammel, I'm not talking about county-

wide· figures. I'm talking about areas where you say 

public facilities are available. 

~ But, I'm saying that within the county 

zoned ~roperty, there's over 5,tioo acres of 12.5 and 

somewhere in the n•ighborhood of 2,000 acres of R-17 

that 1e v11,c•nt, zoned. 

Q. · That is zoned and undeveloped? 
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A. That ls correct. 

Q. But you can't give us a parcel of 100 a~r~~? 

~ Well, I said, if you will allow me the tJ.me 

to take a plat book, I can assure you I can find it. 

I think the Mount Comfort Cemetery ls an example if 

you want to get into particulars. There is a tract i I 
: ! 

that is 

~. 60 acres? 

~ Weli, it's close, and it's zoned R-10. 

THE COURT: That's a cemetery? 

THE WITNESS: Yes, Your Honor. It was an 

application that came before the Board several yea.rs 

a go for PDH. The current zoning is R-10. The t rl1s tee.rn 

of the cemetery have indicated they wanted to dispose 

of the land for development purposes. 

THE COURT: I trust it's unused? 

THE WlTNESS: It's unused. It's not used 

currently. 

BY MR. HAZEL: 

Q. N~w, Mr. Pamme 1, you talked a bout the 

terrain of this property. The subject property ls at 

the upper end ot the ~atershed, is it not? 
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Q. And. the fact is in the Pohick that the u~per 

end ot the watershed has the mildest slope situAt1on, 

much less slope than as you go do-wn the shed, is that 

correct? 

A. That• s correct·. 

Q. And that of the entire watershed, the two 
I 

tract• here. Williams and Van Metre, gerier~lly have the 

least ·slope problem of any tract in the shed, ian't 

that correct? 

A. Well, I say 

Q. .Just answer it, yes or n<:> •. 

A. the report-- and I have looked at the 

site, and when I looked at it, I found it generally 

to be the condition of gently rolling. There are 

streams, and there are some areas --

THE COURT: The question was, sir, is there 

any other eection. or the Poh1ck that has a better 

topographical area or the Middle Run. 

THB WITNESS: The report indicates that 

this particular neighborhood does have some terrain 

problems, but trom my review and analysis of the area, 

this area_pro~blyhas the.least, and as you go down-

stream, the more severe. 

·,, 
i 
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BY MR. HAZEL: 

Q. And the tract 1mmed1ately adjacent to it, 

one-third of the watershed. 800 and some acres, zoned 

at R-12.5 density. hasacons1derably more ·severe slope 

situation than the two subject tracts. does it not? 

A. Genera~ly speaking, that's correct. 

Q. Now. Mr. Pammel, incidentally, would you 

step up to the board and mark on the board a zoning 

appl1cat1on C-263 for ten acres at 12.5? 

A 263? 283, S~anaen? 

Q. 283. pardon me. Now. that application is 

in the Middle Run. 1s it not? 

A. Yes. 

Q. That application was rezoned to the R-12. 5 

density by the Board of Supervisors on Monday~ during 

the v_ery time that this case was in tr1a 1, was 1 t not? 

. A. My re.collection, Mr. Hazel, and I was here 

on Monday so I don•t know what happened Monday. I 

haven•t rtad the Board actions. I do know it was an 

agenda item, .but I don't know what the action was. 

Q... You Juat dontt know whether it was zoned -

or not? 

A. I have no idea. 
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Q. You.wouldn't deny the tac~ that it was 

zoned by the Board if I st~ted that, would you, Mr. 

·Pammel? 

M;R. SYMANSKI: ·Objection, Your Honor. 

535 

MR. HAZELa I'm just trying to save bringln-g 

another witness in. 

THE COURT: Perhaps the County Attorney 

aan stipulate that. 

MR. HAZELs Would you stipulate that, 

Mr • S yme ns k1? 

MR. SYMANSKI: That you tell the truth? 
' 

I assume you do, but I don•t knoll myself. 

MR. HAZEL: You don't want to exceed the 

bounds or reasonableness and ask that I tell the truth. 

THE COURT: All r1gh_t. Let's get back down 

to earth. Do you know, air? 

Ma. SJMANSKI: I have no idea. 

THE COURT: We'll assume it has been 1r 

Mr. a.zel says it has, and lt you have reason to later 

find out it hfllsn•t been, you c·an bring it to my 

attention. 

MR. ,~J~ANSKI s Certainl_Y:• 

BY.MR. HAZEL: 

. ! 
I 

· ... 
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. 
Q. Now., Mr. Pammel,, one of the pollcles i.n tii1" 

whole Pohick Restudy and the development of your 

alternate-density type of cluster 1h the h-1~2.') r:'lnu 

R-17 areas was to protect stream valleys, !dopes and 

vegetation, was it not? 

~ The original policies? 

Q. Yes. 

A. I think that that was part of the cons.1. 1 :01.11:1-

tlon, as I 1nd1~ated earlier,· and also to obtatn aJ.tes 

for public fac111t1es, such as schools. 

~ Now., there are really two kinds of cluster 

developments that have been .talked about here, are 

the~e not., Mr. Pammel? 

A.. Yes. 

Q. There is cluster development. within: the 

R-17 and the R•l2.5 categories, correct? 

A. Cluster or alternate density., yes. 

Q. Same difference. Some people refe'r to thHt 

·as eluate~. and some to alternate density. That concept 

and pr6cedure.techn1que is the technique that was u~ed 

1n much of the platted area that is shown on Exhibit 18 1 

was it not. Mr. Pammel? 

A. I*d say most or 1t, yes. 
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Q. No~, Mr. Pammel, the other kind of cluster 

development is a more regional type of cluster, or at 

least beyond individual properties where youfre 'tall{in~ 

about clustering around these neighborhood centers 

with different kinds of housing types. Isn• t that· correct'·:. 

~ Well, I'd have to say there's another one 

beyond that. I mean, that, true, is a form of cllrnte1~:Lng~ 

the village and community centers and concentrating some 

development immediately surrounding 1t to serve,, not only 

as a transition, but support for the facilities that 

will be developed therein. And I guess the third 

aiternat1ve would be the PDH approach which is the 

planned-unit design, which is what I consider a truer 

form ot cluster tha.n really anything that has been 

mentioned. 

Q. So 1ou have a third type of c luste,r where 
; 

really all of you~ dwelling units, or a major part of 

them, become townhouse or apartment units as opposed 

·to single family.. Isn't that what the PDH concept 

really ant1c1~atea? 

~ No, not necessarily apartments. Many, many 

are, oh,, ~.et•s say• PDH are probably equally developed 

with those that a.re residential and townhouse with 



I 

L 

·- --·------------- ·------·-----------·· -~_ .. ___ ., ____ ··- ______ ,. .... 

• 

apartments, like Lake Braddock. 

Q. Right. 

A. Thert there are flOme that are total apartment .. \. 

Q. Just answer my question. Es:;entially, the 

PDH concept anticipates fewer single-family units and 

more multi-family and townhouse units, is that correct? 

A. I think that's generally a fair statement, 

yea. 

Q. Now, 1t is entirely in accord with both the 

adopted Pohlck ~lan and the Middle Run policy to 

continue to develop with single-family.development in 

the alternate-density mode, is it not, Mr. Pammel? 

A. Yes. It's set forth in the report. 

Q. Nothing you said ~as intended to deny that 

thHt is still accepted practice? 

~ No. I Just said that we are encouraging 

the plan attempts.to encourage people to use the PDH 

which ia a better form of cluster. 

Q. All right. Now, Mr. Pammel, under the rrn .. 1 

development concept,, the present zoning of the Wi.lliama

Van Metre tl'aot. assuming the land would perc, that 

land today C0'1ld ~,e developed on septic tanks., could it 

nott 
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A. Yes ,, 1 t c OU ld • 

Q. And it could be developed without r•efert:incc~ 

to the cluster concept, could it not? Just answer, yeA 

or no?. Do 1ou have to cluster 1t, if you developed .tt 

under R~-1? 

A. You could cluster it. 

~ I didn't ask you that. Do you have to? 

A. You don't have to, no. 

Q. All right. You could cluster it. 

A. That•a right. 

Q. But •. then you would have a 20,000-foot lot, 

would you not? 

A. That• s correct. 

Q. Now,, Mr. Pammel, whether you clustered 1t 

or not, it would probably be impractical to extend 

san1t$ry sewer up through the property and pay for those 

trunk 11nea and those collector lines if you developed 

it RE-1,, ~ould it not? 

MR. SYMANSKI: Objection, Your Honor. As 

he obJ~cted to betore, this is not a sewer expert. Mr 

Liedl was here and he could have asked Mr. Liedl that 

question. , 

THE COURT: The gentleman has not been 

. i 

I 

I 
i 
·1 



qualified as an expert in the cost of providing sewer. 

MR. HAZEL: I don't think the c >st of 

providing sewer, as such, ls the question. The problem 

is the alternatives of the plan. 

THE COURT: But you asked him would it be 

economical to do that. He's not an expert ln the field 

of economics. 

MR. HAZEL: I would strike that question, 

Your Honor, and ask it another way. 

BY MR. HAZELz 

Q. Mr. Parrunel, if this tract were developed 

today on septic tanks, it would require more defoliation. 

of the area for the septic fields than if it was 

developed on sewer .under R-12.5 or R-17, wouldn't it? 

A. With the recently adopted changes made by 

the Board, I would have to answer yes to that. 

Q. So, ip effect, Mr. Pammel, 1f this tract 

is developed as the Board says it should be ~nder your 

Starr position that you could go ahead and develop it 

now under RE-l, if it was actuaily developed RE-1 today 

and septic tanks were used, you •ould end up doing more 

violence to the policies of the Pohick Study than if you 
~ .,,--.. ~ 

i 'brir..g ·up .se'u'r and develop it on sr.i~ll lots, wouldn't 
~·. 



you, Mr. Pammel? 

A. Well, r•m not really quite certain how 

much area a septic field on, say, a one-acre lot woulJ 

occupy. I would say this: you would have more 

flexibility because of th~ lot sizes to work. Keeping 

in mind that you tl4ve a substantial amount of vegetation, 

selectively site the building, selectiv~ly grade, and 

I can't really say for sure that even with the require

ments of greate~ or larg~r septic fields as to how 

much damage to the foliage would result. 

Q. At best, you would say it 1s a very close 

question as to wh•ther development of this tract zoned 

RE-1 with septic would not, in fact, disrupt more 

foliage than if you use 1t for R-12.5? 

A. I'd say it's a close queatiqn. You'd have 

to do. some study on it. There's no question about that. 

Q. Now,, Mr. Pammel,, the PDH concept involves 

mutual cooperation between the County and applicant, 

does it not? 

A. Yes. 

Q. It is true, obv1ou$ly,, that it would have 

been unreasonable to anticipate mutual cooperation in 

either of the cases before .. the Court today in a PDH, 

. i 
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isn•t that true? 

. A. Well, I think --

Q. Just answer me, yes or no, and then you can 

explain 1 t. 

A. The correspondence is in the record. It has 

been introduced. 

Q. Just answer me, yes or no. :The answer is: 

no? Is that what you say? 

~ We discouraged you from proceeding with this 

application. So I think the obvious answer for PDH is 

the same. 

Q. There's no way that this applicant could 

have anticipated any kind of a reasonable, mutuaJ. 

cooperation on a PDH, was there, Mr. Pammel? 

~ From the Staff. I can't speak for the 
__ ... --... ~--------.-----~~ ----·---·~--- --·---

Board. I don•t know what the Board would have done 

wit-ti reap;~t--t~-t.b;t- ap~roac;.--------··---- ---· . --··-------

Q. Now, Mr. Pammel; when applications come 

before the Board tor densities or catagor1es that are 

different rro.m plans or from other Board policies, lt 

is the normal case that the Board grants the zoning 

appl1cat19n at the density or to the category that the 
.... '\!··,! 'J 

Board believes reasonable, isn't that the fact? 



A. As a rule. 

Q. Cases are normally, perhAps, denied at the 

applied for leval and then granted at the lenser level. 

Isn't t.hat the way the system works? 

~ I'd say the Bo~rd uses that technique. 

~ Certainly. They use 1t practically all the 

time, don't they? 

~ I can't say all the time. They use lt. 

~ It 1 ~ a very frequent technique, right? 

A. I'll say they use it. I can't testify ae 

to what percentage of the time they us~ that technique. 

Q. Mr. Pammel, were you present in the Board 

room at the last zoning day? I believe it was in June 

when a number of cases in the Vienna-Oakton-Dunn Loring 

area came up for R'l'-5 and R-12.5 dens1t1.es? 

A • I'm aware of the cases, yes. 

. Q. There.were three or four of them, weren't 

there? 

~ Two of them that I think you're alluding to --

Q; In each case the density requested was 

den1ed •.. and the Board granted.density at the lower 

category,< ~sn't that correct? 

A. In those cases, yes. 



Q. And that's the generEtl prectt.<:e, 1.Bn't lt, 

Mr. Pamme 11 

~ Well, I think that was the aituHtlon ther@ 

where --

Q. Just answer me, 1sn•t that a general 

pract1c~, yes or not? 

A. It probably was the general practice from 

that time forward. Before that, I think in many 

instances the Board -- well, I'll just say that 1t waa 

the general practice from then forward. 

~ It•e been the gener~l practice for years, 

hasn•t it, Mr. Pammel? Just, yes or no'? 

~ Generally speaking, yes. 

Q. Now, Mr·. Pammel, as I understand it, yot1 

can point t6 no ordinance and no authority th~t gives 

the Statf or the Board the right to require a develop-

ment ·plan? 

~ As of the present time? 

Q. Yes, s1r. 

& That's correct. 

Q. And as of the dates of these zonings and 

their proareaa1ng through the County? 

A. There was no ordinance requiring a ~evelopment 

' ' 
' 
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plan. There. was a policy, but no ord~nance. 

Q. And you have been advised by the County 

Attorney that th•re was no way that could be required, 

isn't that a fact? 

A. With what respect? 

Q. That there was no basis on which a develop-

'' 

ment plan could be required of an applic~nt in a 

12.5 o~ R-17 zoning case. 

A. You mean no legal basis? 

Q. Yes. 

A. Nothing in local or state laws? 

Q. Yes,, sir. 

A. I think the County Attorney indicated by 

policy. 

Q. I didn't ask you that, Mr. Pammel. Would 

you just ane•er, yes or no. You've been advised that 

there was no basis· for the County requiring a develop

ment plan in R-U!.5 and R-17 zoning,, isn't that correct'? 

~ Well- I c~n•t say,, frankly, you know, that 

I, as eu<?h., have been advised there's no basic reason 

because I think 15-1.490 of the State Code --

Q. Hav• iou ever received advice from the 

County Attorney• & Office on development plans? 
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~ I think the County Attorney has raised some 

issueB 1n the past about it. 

Q. The County Attorney said it was not a valid 

procedure, that 1t had no basis, isn't that correct? 

A. That was a preceding County Attorney. I 

think the present Gounty Attorney --

Q.. All right, Mr. Pammel. I ju:st asked you 

if you haven•t been advised that there was no basis 

for it. 

~ I think the present County Attorney advises 

that there ls some basis. 

Q. Do you have a letter to that effect, an 

opinion to that effect? 

~ A verba·l 1nd1cat1on. 

Q. You bad a letter from a Coun,ty Attorney 

that 1;here was no basis, didn't you? 

. ~ I think somewhere a long the line. 

Q. You knew very well you d1d,. right? 

~ I say, in my recollection, ·as best I can 

reoall., there. was some memorandum. 

Q. No•, Mr. Pammel. is there any basis that 

the Attorrt.•,r n.• advised you of or that you can cite 

to~ the binding nature of a development plan even if 
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submitted? 

~ No, it's not binding as of this point in 

time. 

~· In other words, you could submit a ser1es 

of lines and roads and laiout and go to a zoning hearing, 

~·nd there is absolutely no. way that that could be 

enforced, 1sn•t that correct, as far as·: legal enforcement~,. 

A. Other than the set of covenants and/or 

s1J1pulat1ona that might accompany it on a voluntary 

baeis. 

Q. They are all voluntary, are they not? 

A. That • s c or rec t • 

Q. Now, Mr. Pammel, there is. -- you indicated 

that there were no·controls over development once 

zoning was granted. Isn't the purpose of all of the 

Star~ in the County Development Offlte other than your 

office, the r-zon~ng branch, to effect controls over 
'-:'·.;,·. 

development after. zoning 1s granted under the subd1v1s1on 

control ordi.nance? 

A. Bee1call~. the standards set forth in the 

zoning ordinance and the subd·1v1s1on code. 

Q. All right. You.. control -- see if I'm co.rrect 

-- storm drainage under the approval procedure for 

. I 
I 
I 
I 



subdivision plans, isn't that correct? 

. A. Yes. 

Q. And that also encompasses siltation c·onti•ol, 

does it not? 

A. Correct. 

~ And yo~ have certain policies and criteria 

regarding use of steep slopes, do you n~t? 

~ Policies, criteria, but you run into the 

same problem th~re that you do with some of the8e other 

policies. 

Q. But they all come under the siltation-

storm drainage criteria, do they not? 

~ Right; and there are certain standards that 

you can use to protect these slopes while undergoing 

development, but there's nothing that s~ye you can't 

build. on them. 

Q. Exect.ly; because you kno~ of nothing that 

says 1t•s illegal or prohibited to build on .a slope if 

you do it right. Isn•t that correct, Mr. Pammel? 

"A. You can build on a slope., tha·t•s·correct. 

But, you can also cut the slope off and bu~ld, too. 

Q. Fine. And, both a re perfectly lega 1 

approaches to the development, are they not? 

i 

I 
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A. Legal1 but it doesn't mean that they are 

reas~nable, practical or sound methods of doing it. 

Q. Now, Mr. Pammel, there's also rathep detailed 

criteria for street construction and grading the street, 

and so forth, isn't there? 

A. Yee, there is .. 

Q. And that's enforced through the very 

depar~ment of which you're a part, is it not? 

A. Yes, it is. 

Q, There are also considerable numbers of 

criteria for the location of streets, the site distance, 

the curvature, .all of those details that go into a lot 

layout, are there not? 

A. Yes. 

Q. And that, again, has legal. basis 1n the 

subd1~1s1on ordinance, doesn't it? 

·A. Yes. · 

Q,. Now,, Mr. Pam.mel, 1an•t it fair to say that 

what you really meant.,when you said that after zoning 

the County loet control of the case, was that, after 

zon1ng. th,e County lost the opportunity to extract from 

the appl19a;nt · $/Ktra legal matters? That' e wha.t you 

really meant, •asn't it? 



..... ···---------··-----·-......---

'.J 1)0 

~ No~ I think, basically, the quality of 

design, and once it's gone past the point ~here we 

can ~ev1ew a development plan and the proposal that 

the applicant presents to the County, then I think he 

can do exactly what is set forth in the Code, and all 

he has to do la oomply with those criteria; but, we 

can no longer control design, rectilinear as opposed 

to cu~v111near, good conservation-control measures 

relative to cutting slopes and whatnot, no, we can't 

control those. 

Q. Precisely. After the zoning he can do 

with his property what the law allows him to do under 

subdivision control and &ontng. Isn't that what you 

just said? 

MR. SYMANSKiz Objection, Your Honor, to 

his continual references as to what the law says. 

Mr. Pammel; ot course, has opinions on what the zoning 

ordinance says, but his continuing o~ it 1e legal, it• s 

not legal. 1t 1s legal, 1t•s not legal, I don't think 

he is competent to decide whether they're legal or 

not legal • 

. :,,, MR. HAZEL: If Your Honor please, I think 

he just said that after 1t 'Mas zoned a man. could do with 



hie property what the law allo~s. 

' j THE COURT: You were just repent1.ng that, 
I 

sir. I don•t think it's necessary to ask the question 

again. 

MR. HAZEL: All right, fine. I apologize 

and withdraw the question and let the answer stand. 

BY MR;. HAZEL: 

Q. Now, Mr. Pammel, I show you Exhibit 25 and 

ask 1f you can identify that document? 

A. I believe i identified 1t once. 

Q. I believe you did. I think it was introduced 

through your testimony as my witness in the direct part 

of this case. 

I show you page 75, Mr. Pammel, and ask if 

you recognize the policies on 1mplement~t1on of zoning 

in the entire Poh1ck shed recommended by the Staff in 

that document? 

A. Do I recognize? 

Q. Yes. 

Ai-e you familiar wrt·h those policies? 

A. Theae are the tmplementation recommendations 

that were 1n that report. 

Q. 'l'he1 were recommended by the Staff, were they 

not? 

I . 
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A. Corl'ect • 

. Q.. Would you read the definition of holding 

zone and 1ts application to the Middle Run? 

A. "A holding zone is established when tt 

ls. public policy to ~ostpone development in a 

•erta1n area. A development zone 1s established 

when it is public policy to encourage develop

ment 1n a certain area." 

Q. Do you differ from that definition of a 

holding zone? 

A. I do, certainly. I've indicated that. 

Q. Well, I understand that, that you differ 

fro.m it. But, that is the Staff definition, 1s it not? 

A. That •as what the Staff presented to the 

Board at public hearings, and I think this further 

goes .. on to sho• that there was some dlffereneee of 

opinion ae to tha·t terminology exp:reased by one of the 

Board members. It •as subsequently changed and deleted. 

Q. How,, Mr. Panune 1, why wa a 1 t changed? 

A. A·& I indicated• one or the Board members 

felt that ~he tenJ.nol()gy or ·the· term .holding zone 

waen• t app:Jtopriate. 

Q. In tact, the BOard was advised that it wae 
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not a legal device. Isn•t that what happened, M~. 

Pammel? 

A. I think that that was discussed. I don't 

know what the legal opinion was as such. 

Q.. Didn't yo1.1 attend all thos• hearings? 

A. I attended some, but not all. 

~ All right. Would you re~d ~he part of that, 

the riext paragraph between 1969 and '75 with reference 

to the Middle Run, in particular? 

A. "Be'b\teen now and 1975, all land in the 

Middle Run area, South Run·area and the Burke 

Regional Center should be declared a holding 

zone." 

Do you·want the rest of it? 

Q. No. 

No•, Mr. Pammel, would you read the second 

full parag~aph~ the first line on page 403 or the Boa~d 

ot Supervisors m~nutes of October 15, 1969? 

~ I think I read this once before, too. 

~ Well, tine. Would you read it again, so 

you will have it in your mind? I'm going to ask you a 

A. "Supervisor Bowman said he thought the 

' I: 
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"term ... holding zone concept" was an erroneouF.1 

choice of terms, and what they were really 

referring to was a holding zone techntque.tt 

Q, Now., would you stop there. Could you 

describe the difference b~tween a holding zone concept 

and a holding zone.technique? 

A. You mean ae it•s referred to in the minutes? 

I can•t interpret what Mr. Bowman was referring to. 

~ Well. you've been interpreting what the 

Boa)'•t1 4-!~ 1-n policies and directions to ttE Staff all 

a lol'\g. a-Ad I would ~1ke to ask you how the Sta ff 

change the question. How did the Staff interpret those 

minutes 1n connection with the subject case? And how 

did th•ir ti-eatm-ent· or the subject case differ from a 

holding zone concept? 

A. I gave you my interpretation of what I 

felt·tb1s wes1 that 1t•s not a holding zone. The 

zoning is there~ and it can be developed now-at one 

·acre and in the future, when public facilities are in 

accoztd.w1tb tne policies, are available, it could be 

develop•d at a aig.her dens1t1. It's not a holding zone. 

Q. Mr •. ·Pammel, let me ask you this: did the 

start and did tbe action ot the Board, in your opln1on, 
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effect a holding zone technique if it wasn't a holding. 

zone concept? 

A What? Holding zone technique where? 

Q. On the ~wo subject properties. 

A. I wouid have to say again, I don't consider 

1t to be a holding zone technique. I consider 1t to be 

a retarding of the potential, the full development of 

the tract until public facilities are available. 

Q. I see. Mr. Pammel, there is adequate 

water service to the subject property, is there not, 

for the requested 12.5 or R-17 .zonlng6 ·wh1chever might 

be determined? 

~ Adequate water se~vice can be extended to 

serve.--

~ Just answer my question. Isn•t there 

adequate water service in terms of development of 

property in Fairf~x County, yes or no? 

A. There 1s adequate water service, yes, or 

1t can be made adequate by improvements to the system. 

Q~ W~at improvements d!'d you· have in ·mtnd? 

A. There ls a pumping station of wat~r in this 

area •. 

~ Co~reot. Secondly, there wlll be sewer 

l 
. I 

' 
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capacity to serve this property, according to Mr. Liedl, 

in March of 1976, is that correct? 

~ I don't agree with that. 

Q. I didn't ask if you agreed, Did you hear 

that testimony? 

MR. SYMANSKI: Youl:' Honor, the testimony 

is in the record. I don't see whet Mr. 'Pammel's saying 

what Mr. L1edl said is relevant~ 

THE COURT: Objection sustained, air. 

BY MR. HAZEL: 

Q. Mr. Pammel, I'm afraid that that question 

~ould take another hour. 

MR. HAZEL: Your Honor, I have no further 

questions of this w~tness. 

MR. SYMANSKI: I have just a couple. 

REDIRECT EXAMINATION 

BY MR. SYMANSKI: . 

Q. Mr. Hazel asked you whether RE-1 development 

had to be in cluster or not. Does R~12.5 or R-17 have 

to be in clus~er once it's grant.ed? 

& No. 

Q. So u11der 
-· .... , .:. 

this legal ability, after zoning 

the developer could go into conventional development, 
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isn't that corr,ct? 

~ He could, that is correct. 

Q. There's also reference in some or these 

questions to what, legally, a person, ~1 owner, could 

do after he got rezoning. What's been the practice in 

the pa.st with regardsto commitments made before zoning. 

Have their been commitments made, in eff'ect, rather 

than a legal basis or a moral basis, between the Staff 

and the Board and developers? 

A. Yea, many times. 

Q. Does that work most of the· time or not 

work? 

~ It has worked very well. 

Q. With re.gards to whether development plans 

can be required under the law, have there been 

conflicting opinions from various County Attorneys to 

you? 

A. Yes. 

Q. That 1s, a County Attorney has said, no, 

and a County ~ttorney has said, "yes? 

A. Yes. 

Q. The white document, the Restudy af' the 

Poh1ck that Mr. Hazel had you read from. is that the 
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present co.prehensive plan for the. Pohlck? 

A. The present of!'ictnl plun t'-'t~l\t hct.1·<· L• 

the blue cover with the notation, adopted by the Bonr•ct 

of Supervisors, September 10, 1969. 

MR. SYMANSKI: No further questions. 

MR. HAZEL: I have none, Your Honor. 

THE COURT: You may step down, sir. 

(Witness steps aside.) 

THE COURT: Is that your evidence, sir? 

MR. SYM.ANSKir Your Honor, there has been 

some confusion on sewer. I would make a request that 

possibly I be allowed to bring back Mr. Liedl tommorrow, 

but I realize I don't have him available now. 

THE COURT: I think we've questioned 

Mr. L1edl about as much as Mr. Liedl can be questioned 

on that, sir. I'll review my notes on what Mr. Liedl 

said. if you \tant.. He was the first witness called. 

MR. SYMANSKI i Well. my request is that I 

possibly be allowed to call him back for a few minutes, 

out, as I said, I realize I don't nave him here now. I 

know tt•s just a request •. In other •ords, the figures 

that I have to~ay,, there•a some confusion among the 
·.·: ,; 

staff members, and I would request that I be allowed to 
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clarify that. 

MR. HAZEL: I don•t mean to be difficult, 
l 

but today is the day. He had the chance to crotJs 

examine Mr. Liedl at length. He's the County's own 

employee and their sewer department chief. 

THE COURT: You say he's not working today? 

MR. S YMA NS KI: No. I don't, know 1 f he's 

working today or not, Your Honor. I merely said that 

some information I got today conflicts with my impression 

of Mr. Liedl'a testimony, and there is a point for 

clar1f1cat1on. I have not talked wit~ him this 

morning; therefore I could not bring him 1n -· information 

that I got at trial, right before trial today. There 

seems to be contusion in my mind and Mr. Pammel's mind. 

THE COURT: My notes are that Mr~ L1edl 

said: can defirtitely service the subject land in March 

of April ot 1977 •. I mean, the capacity of the plant 

1s going to double, not just go up Just a little bit, 

but double. 

MJt. SYMANSKI: That's what the question 

1B. 

. 'l'HB ,COURT i He aaid it was going to double. 

He said it waa going to go from 18 million to 36 million. 
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You say you have evidence to the contrary? 

MR. SYMANSKI: Y~s, Your Honor. But, as 

I said, I have not talked to .Mr. TAedl. It•n·a point 

of clar~fication on that exact statement that I would 

like to have 1n the record. I admit that I don't have 

a nyth1ng now. 

THE COURT: I don't know whether you're 

asking me to deny 7our request or grant your request. 

MR. SYMANSKI: Well, I'd like to have you 

grant 1t. I realize I don't have it here now. 

THE COURT: You can get him here 1n 15 

minutes, can't 7ou, or an hour? 

MR. SYMANSKI: I could try, Your Honor. 

THE COURT: We've got to be here tomorrow, 

anyway. If you •ant him here tor a short statement of 

evide~ce tom.orro11 morning,, ·I'll hear him then. 

MR. HAZEL: I ~as juat trying to close up 

the record, but I have no objection. 

THE COURT: It he &&TS it's information 

that baa just .come to his attention today, in fairness 

I'd let him --

MR. HAZEL: I doJi't •ant to be dit't1cult 

with the County. 
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THE COURT: It's not really reopening his 

case. I'll just let hill put on th$t evidence. 
~ ../ 

It's 

just Mr. L1edl now. You're' not asking to bring in a 

whole flock or people? 

MR. SYMANSKI z .. Yes, Your Honor. 

THI COURT: All right. I'll let you offer 

Mr. Liedl tor further teat1mon7 to~orro~ morning at 

10:00 o•clock, if you desire. 

' The.case is continued until tomorrow at 

10:00 o'clock. And you •111 be ready for final argument 

tomorrow morning? 

MR. HAZELa Yes, Your Honor. 

THB COURT: I hope I can get to read all 

this this afternoon. 

MR. SYMANSKI& Your Honor, I*d be willing 

to continue it to tomorrow at 2:00 1f that would give 

you 111ore time. 

THB COURT s No. sir. It's .like a vacuum. 

I'll till 1t up. It J'OU give me until 2:00. I'll do 

something else. 

(Whereupon. at 12:20 o'clock, p.m., the 

hearing 1!\,;.~h• above-entlt-J..~.~ matter was recessed until 

10:00 o'clock, a.m •• July 19. 1973.) 

.~. 
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THE COURT: You may proceed. 

MR. SYMANSKI: I would like to introduce my 

stipulation and opinion of Judge Cacheris in the A & B 

Construction case. 

TIIE COURT: All right. Stipulation No. 30. Give 

.me a minute to read it. 

(The document referred to was marked 

Stipulation Exhibit No. 30 and 

received in evidence.) 

THE COURT: Where is that on the Board, siri 

Is it the one way up north? 

MR. HAZEL: Almost off the map. It is right up 

'here, Judge, right here (indicating). It is a piece that is 

mostly off the map. 

TiiE COURT: To the northeast of where it says, 

1George Mason University1 

MR. HAZEL: ·Yes, sir. 

MR. SYMANSKI: This is Roberts Road. 

THE COURTi All right. 

MR. SYMANSKI: That's our case, Your Honor. 

nIE COURT: Do you have any rebuttal evidence? 

MR. HAZEL: No, Your Honor, I do not. 

THE COURT: All right, sir. 

! i 

i 
I 



·-·-··-------·-----·---··----·-·-•-¥••······· 

A··4 

~m. HAZEL: If Your Honor please, after three days, 

and now entering the fourth day in this case, I am sure th.at 

there is very little that I can add in the way of argument 

that has not already been presented to the Court in one fashion 

or another, so I will try to be very brief and stay within 

·what I .consider to be the basic material and essential issues 

of this case. 

There are two grounds,. as I stated, two areas in 

any case which the case nust rest on and, in this case, I am 

speaking of the law of the case and the facts of the case. 

In this case, I think we have established conclusively 

and' carried any burdens th.at we are required to carry, that 

the denial of the zoning applications with the effect that the 

subject property be retained in the RE-1 category is neither 

legally nor factually sustained. 

Now, I say that with reference in law to the argu

ments of the County Boa.rd that a holding zone concept for the 

deferral of the development of an area is a justified, valid, 

in this situation. legal approach, and I do not think as a 

concept that that is a legally sustainable position on the 

facts presented. 

I will address the law, of course, in the latter 

part of my argument. The other basis that the County intends 



to rely on, does rely on, is the factual ba.$1s that this 

p:roperty should be denied zoning because public facilities 

are not available. 

I think the evidence has conclusively established 

that public facilities are available as required for the 

present zoning of this property even assun.ing there is some 

validity to the County's argument regarding holding zones, 

retardation of development, and similar matters .• 

Now again, we are asking the Court, in this pro-

ceeding, to find only that the property ... I think under the 

Boggs case we are required to send the property, send the 

zoning case back to the Board of Supervisors if in fact the 

RE-1 zoning is held to be inappropriate because of its arbitrary 

and capricious nature so that the decision for today would be, 

I think, confined to the appropriateness of the RE-1 zone 

and not whether it should be 12-5 or R-17. 

THE COOR.Ts .In your prayers, you have asked for a 

number of things in both cases. 

Ort..e, you ask that the Court declare the present or 

retention of the ·RE•l zoning to be arbitrary and capricious, 

but then second, you ask that the action of denying the 

application aa made be declared illegal and null and void. 

In effect, then, ordering 12-5. 

. I 



You are not asking for th.at second part? 

MR. HAZEL: If Your Honor please, I think that 

under the Boggs case and the decision since Boggs, th.at we 

· have to approach the relief in steps in that the initial 

A-6 

step is to determine whether or not the zoning on the property 

today, the RE-1, is an arbitrary classification. 

Should the Court find th.at the RE-1 zoning on the 

property today is arbitrary, and of course --

THE COURT: I was just saying that what you have 

asked for orally varies somewhat from what you asked for in 

your written prayer. What you are asking for orally is in

cluded in what you asked for in the written prayer but it is 

not as extensive because --

MR. BAZEL: Yes. 

THE COURT: -- it asks that we direct the zoning 

records ~ changed to show 12-5 and plats be approved, and 

thi11gs <>f that nature. 

MR. HAZEL: Judge, I think the oral request that it 

be declared arbitrary to RE·l is the first step. It is my 

posit.ion that the· c.aae remains at the breast of the Court 

during the processing of the Board of Supervisors so that 

complete relief can in fact be rendered because, should the 

caae come back -- let's assume the Court finds that RE-1 is 

Ii 
I 
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arbitrary and directs the Board to take some action to change 

that or correct that situation. It is my position that the 

case remains in the breast of the Court subject to whatever 

action the Board might or might not take in the future. 

the Boa.rd might decide that they will take no action 

and at that point I . think we could come back to this Court 

on a continuing basis and request the Court to·grant some 

further relief. That is the reason I think we have to set 

it up as a complete 'relief which we ask, and then ask the 

Court to remain involved in the case. That bas been the 

general procedure in the cases of recent months, certainly 

six months. 

Prior to Boggs, there was, as I am sure the Court 

knows, generally the order was directed revising zoning. Since 

Boggs, we have had a number of different situations, but what 

they boil down to is the Court finds the existing zoning 

arbitrary, directs the. Board or grants the Board an opportunity 

to take some relief, and then depending upon what that relief 

is there is some further proceeding. But I think the issue 

today is, as I orally suggested at the beginning of the trial, 

simplywhetber or not the RE-1 zoning on the subject property 

is appropriate. 

THE COURT: Go ahead, sir. 

'I 
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MR. HAZEL: Now, there are a lot of things about 

the case which make it very simple, in essence. We don't 

have to go through a lot of evidence to determine what the 

Board did or didn't do. The Board, the staff in the beginning 

and the aoard of Supervisors, as the cases were heard, made 

it quite clear that they had no intention of changing the 

RE-1 zoning at this time. 

J>roperly, and I think it is important to look at 

the obvious nature of the property -- the property, the tc!sti

mony, is really uncontradicted in many ways. 

The property is in the upper end of the watershedo 

It ls certainly among the best property in the watershed for 

development. It has roads on several sides and a road bisecting 

it. It is adjacent, along, an 8,000-foot property line with 

zoning that is in tlie R-12-5 category. 

Tb.ere have been numbers of zonings in the area indi

cating complete, almost unfettered, rezoning activiity in the 

area changing the character of the area. 

There is evidence f ram Mr. Pammel . that with the 

cases of B-898, B-840 -- 848 and B•l99, and C-283, that there 

has been a sufficient change of character to grant those cases. 

The Board of Supervisors simply takes the position 

that they are empowered, bec.ause of their apparently general 

'' 

' '; . ' 
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enabling authority, to hold watersheds, hold areas, in a 

retarded zone awaiting some future date for development; and 

they have determined that in this case, they allege at least, 

· that there are public facility inadequacies, confining .lt to 

the law on holding zones in the latter part of the argument, 

but the factual part of the argument is simply not there 

supporting the County's position. 

In every instance, the County's witness demonstrated 

conclusively that there are facilities there of a level equal· 

to other areas in the County. 1b.e only evidence that could 

be construed to the contrary really didn't deal wi-th the 

subject property in the subject case. Mr. Paumel talked 

about f~ility inadequacies and overcrowding in a general way. 

Now, let's look at what the facilities are that they 

talked about: 

First, there is a water line substantially on the 

property and it is coaceded that the water is sufficient for 

the property. 

Secondly, there is a sewer line along the eastern 

boundary of the property that was installed in express recog

nition of the Master Plan density on this property with capacity 

in the line to handle the 12-5 that we have requested, and 

certainly the R-17. 
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With regard to schools, the testimony of the school 

representative, the roan who for a number--of years has worked 

ln the school area, is that there is no crisis in educatior1 

that will develop from the grant of either the 12-5 or the 

R-17 on this property and that the system can support. the 

proper level of education for those children. 

With specific reference to intermediate and high 

schools, the~ are four high schools on that map which will 

service this property. In addition, as a completely unique 

feature, within three or four miles of the subject property 

is a community college with numbers of thousands of students 

and, in fact, a university. I doubt seriously that there is 

anywhere in Virginia a better situated piece of property with 

regard to the school situation, education generally. 

The specific testimony of Mr. Whitworth was that 

the in~rmediate and high school situation, which the County's 

five-year proaram. says is the most expensive public facility, 

would be adequately handled without any problem; that they 

bus routinely to those schools and they just adjust students 

between schools and there is no problem. 

With regard to the subject tract as far as elementary 

schools, the County operates, or has a policy under which it 

talks more than it really functions. of neighborhood schools .. 

i 
I 
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The neighborb.ood sdlool that serves these properties 

is planned to be op the properties, and obviously the property 

development, zoning and development, has to come before you 

can build a achool. In fact, a very salient point, the County 

by its own YOl~t:a.1:y act has reduced the capacity of an adja

cent school-by a third be~ae they say they didn't really 

need a fac.111~ at thia time. 

N•, it 1• iapo91ible for me ·to understand how any 

person hearfag that ericlnoe and viewing this whole school 

picture can argue. aa lfr• Pannel did, that there somehow 

remains a scho:ol situatiMa, which he did not ~pecify. ~ 

total school qstem in .the .County as a whole is now leveling 

off or dropping. lhere can hardly be any semblance of a 

debate onr-.hether or not· the achool situation is a valid 

problem. 

~ aewer capacity, incidentally, as we pointed out, 

I think 1• &greed and theN is no testimony to contradict it, 

by March. or April of 1976, the capacity will be available in 

adequate --.mt to handle tbe property. 

_1he.re la also T.JDO.ontradicted in the record the. 

evidence that the property, even if zoned today, would be 

several ,_ara. before it could be occupied and then. would be 

OCC1.lpied 1n a extended schedule; that. that is the experience 

~ ... 

~ i 
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·. factor in the County, and that that would p.robably occur in 
• 1 this case •. 

: 
I 

With regard to fire services which the County some ... 
. i 
: times uses. as a basis for this sort of thing, the specific 

· statement of the fire services·. is that adequate fire protection 

is available. 

'll1e County, I believe, conceded that police pro-

\ tection is merely a matter of adding police and that this can 
•I· 

ibe accomplished. 
I 

With libraries, the Kings Park Library is three 

;miles away and has the same arrangement or same availability 

: as the Orange Hunt Estates or any other property tqat is · 
' 

!three miles from the property. 

THE COURT: Where is that, just out of curiosity? 

MR.. HAZEL: Right up here near the 1..8.ke Braddock. 

· i Kings Parle is right off Rolling Road, right here. 
i . 

I am pointing to an area which is just maybe five• 

: six hundred feet northeast of the Lake Braddock High School. 

i in that vicinity there is a Kings Park: Library, I think nCM 
I 
I ;open. There was· a comnent by Mrs. Cleveland that sometime 

:there might be a park shortage, although this property is 

the closest tract of urban density to the County's largest 

,park, the whole Burke Lake complex is literally within walking.Co,~ 

I 

··'I 

I 

I 
. I 
. ! 

I 
: 

<~ i 
· 1 

. I 

. i 
I . I 

I 
I 

.1 
! 

I 
I 
I 
i 
' 
i 
I 

I 
I 
! . 
I 
I 
I 
I 
I 

I 
I 

I 
· I 
. I 
I 
j 

I 
I 



------· --------·----··-----·-·---·--·--· -·. 
A-13 

distance of this tract, several hundred feet away to the west. 

Roads: lb.ere was a great effort to fuzz up the case 

about roads and that really doesn't hold water. TI1e. fact is 

that the roads on this tract, and the collector roads through 

this tract, await the development of the tract just as all of 

the other zoned property does. 1'here are inadequacies in the 

existing road situation if you immediately injected this 

zoning in there without any improvement in the roads. But 

the roads today do not require any more improvement in the 

immediate vicinity of the tract and the improvement in the. 

testimony is uncantradicted comes again as those roads develop. 

The road.a that lead into the area, the major roads, 

have sua~ined major improvements. 

In the last three or four years, commencing with 

Ravensworth-Belvoir interchanges, Braddock Road, Rolling Road, 

Keene ~11 Road and so forth,.all are under-improved or have 

been under improvement in the past several years for the 

purpose of serving the Pohick. 

'nle road expert, Mr. Pant, offered by the County, 

concedes that 1n·l977 or thereabouts, that the access from the 

subject property, if developed as the zoning requests, eastward, 

would be fine. It is eastwarcl access that bears most of the 

traffic. 

i 
I 
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In addition, he testified that 123, which is west 

of the tract, is in the primary program. I believe either he 

or Mr. Panmel testified that is in the primary program for 

development. 

In essence, despite Mr. Pamnel~s constant refrain. 

that somehow public facilities are a problem there is, I submit, 

Your Honor, absolutely no evidence of debatable quality that 

there is a problem in public facilities related to this tract 

which is not in the process of solution, and indeed the credi-

bility of Mr. Pammel was strained to the breaking point at 

more than one instance in this eas~, and one of those par

ticular instances is on the Levin tract, C-567. 

MJ:. Panmel in the staff report cODJD.ented that the 

public facilities level in the area was rising to an appropriate 

level to justify zoning. The Board of Supervisors in C-567 

once prodded by the Court, by the finding that it was an 

arbitrary RE-1 zoning~ not only passed right through the 12-5 

density but went to five-unit per acre deuity on a tract of 

land that is 500 feet from the subject property and bas 

essentially the same access system. 

Mr. Panmel's credibility was again strained to the 

breaking point in a number of other cases. In fact, his in

aistenc.e that the four cases of the Levitt zoning were valid 

: ' 
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zonings because the character was changed, not by the dewlop-

ment of the Levitt tract at the time B-848 was zoned, but 

simply by the fact that the Levitt tract was zoned. This 

simple fact is that the area of the Williams-Van Iietre. tract 

is cOlilld.tted for development. It is committ~d by invitation 

of the Couitty that started with the passage of the bond issue 

in 1965. My clients both relied on County policy. Mr. 

Parmnel did, I think, illuminate the Court and recognize the 

fact that that is the policies and Master Plans ~e generally 

a very uncertain thing for people to rely on. 

It seems to me that again says a great deal about 

the.credibility or lack of credibility of the County. 

The fact is, in 1965 the voters of the County 

passed a public referendum and elected to spend funds to 

extend sanitary sewer into every watershed. In 1966, the 

County entered a contract to provide the exteDSion of a trunk 

sewer uP this watershed which is in fact in place. The plans 

of the County anticipated ten people per acre. We are talking, 

even at the 12-5 density, of only seven and a half people per 

acre. Yet here a short seven, eight years later, the whole 

issue is up for grabs and not only is the bond referendum 

representation being in effect ignored, but the Master Plan 

recoumendatiOD for 12-5 in 1967 is being ignored. lbey say 

I 
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that bas reversed the contract. 'the contract has to run up· 

stream, and in the minutes of the Board of Supervisors from 

1969, the only problem wasn't the moral problem, wasn't the 

real credibility of Fairfax County is on the line and what 

should we do about it? The only problem that the Board faced, 

and they got over that essentially by ignoring it, was, do we 

have any kind of a legal commitment because we entered a con-

tract under which people spend half a million dollars to run 

a sewer and other people bought land in reliance on it. All 

those things seem to be brushed right over. 

they came up in 1969 with a new Master Plan. The 

new Master Plan didn't say one acre for this. 'lb.e new Master 

Plan recognized this for something in the vicinity of the 

urban lot density. 

If Your Honor please, for three or four years, ever 

since I.have been trying to fe~et out the true intent of the 

County and the staff ·of the County and the difference between 

what they shov on the map and the population numbers that they 

give nw for a neighborhood. But the County does not, in any 

part of this case, suggest that R-12·5 or RE-1 is the proper 

zoning for this tract and its ultimate use. 

'lbe County says that somewhere between two tmits 

and whatever the population numbers are, depending on the 

' ! 
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neighborhood center, is the true zoning. 

Mr. Panmel attempted to get into tM neighborhood 

center and failure to have a development plan or POH appllca-

tion as a basis, and again I think his credibility was severely 

strained because there is no evidence that anything concerning 

that PDH plan or that development plan had anything to do 

with the case. 

'lhe Board simply said, we are not going to zone 

it RE-1 and that's the end of it. The staff so advised us 

in letter they sent out and yet on the stand Mr. Paamel went 

quite far in trying to justify the denial of this zoning as 

one because we didn't file a development plan which he had no 

authority to request, and it was not binding if you filed it, 

or a PDH application, if a PDH application had been filed, 

the answer was, we weren't going to zone it, anyway. 'lb.at 

kind of irrelevaney was introduced in the ease as far as the 

evidence. 

'!he simple fact is that this property does have 

adequate level of facilities even if you assume that public 

facilities as a general matter have some relevance in a 

zoning. 

the second fact of the case is th.at the County's 

credibility slnee the bond issue of 1965 with regard to this 

'i 
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area has been minimal at best and in this day, when government 

credibility is such an issue, I think it is a sorry mess when-

you review the seven years of the history of this piect~ of 

· property and what the County has done to try to distort the 

facts in this area. 

N~, with particular reference, and I think the 

culmination as I read into the legal argument, the culmination 

of the factual distortion and credibility gap occurred in 

1969. 

The planning staff prepared and suggested a theory 

of holding zones which is outlined to a great extent in the 

exhibit,, I believe, 25, the Pohick Study, Restudy, the one 

in white cover; there was a whole page about how this holding 

zone would work and after 1975, which, incidentally, we are 

talking about because of the lead time required so the County 

has already delayed the case until the 1975 period but 

after 1975, this would open up. In the meantime, the property 

would be a holding zone. 

Astonishing was the discourse between the Board 

members during the hearings in September and October of 1969 

in which the a.rd knowing full well, and it was conceded 

several times by Board members, they really think that holding 

zone was valid, they removed from the Master Plan the holding 
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zone language with the thought that Mr. Bowman said he thought 

; the holding zone concept was an errone.oue choice of terms and 

.what they were really referring to was a holding zone technique 

. because the objective of inhibiting, deferring or restraining 

! development of areas of the County in greater densities can 
I 
I 

j be accomplished by other tools. 
I Since the holding zone technique is probably invalid. 

the Board of Supervisors not only knew full well that the 

! holding zone technique was invalid, they took steps not just 

i the current Board, bttt the last Board, to send to the Legisla-
1 

: ture Senete Bill 95 which indicates the proper enabling act 
I 
I , 

I so that they could legitimize this device. 
I 
1 Knowing all that background, the questions of .in-
1 
:validity, the questions of the admission that they went to 

Richmond and asked for a change, they then came baek, didn't 

! make ~ir anmJAl reviews of the holding zone, had nothing, 

no look at this thing at all. 

the staff in Au.gust of 1971 came out with a number 

of charts that attempted to justify a vacant land reserve 

although• 1£ you read that carefully, there bas never been 

any hearing•~ then, :has never been any formal determination. 

of what ratio you use, and under the five-to-one ratio they 

are alxeady out of land and were in 1971 before the real 

: ' 
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pressures for development conmenced. 

'nle Board, and I have to suggest that it must be 

inf erred that this was somewhat in anticipation of this case 

so they could come in and suggest their hands were lily white, 

the Board in July 2nd, the week before this case was tried, 

decides that they vill adopt the staff's policy, staff's 

recommendations of August •71 so that they can say, yes, we 

have reviewed the holding zone concept and the facts in the 

Pohick and we think they are still the same. 

Nowhere in any of this mishmash that has occurred 

since 1969 has the staff suggested, or the Board found, a 

time at which Mr. Williams can look foxward to developing 

hi.s property for the Master Plan density. It is always sane

time in the future vhen the facilities are adequate. 

I think that all of those events speak for themselves 

in loud ;and clear tones. 

'1be other thing that we turn to is, what is the 

fruit of this clisc.rimination? the fruit of the discrimination 

is the uncontradicted testimony that restrictive zoning in 

Fairfax County is eaus.ing the County to be a locale for not 

the rich but the super rich. 

Nowt that testimony from Mr. Seldin is an extremely 

important fact for the County to be considering but nowhere 
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have they even addressed it. They have talked about the 

possibility that there is some vacant land in the Pohick Main: 

Stem that could be zoned. It isn't even in the development 

stream. It is held by four landowners for purposes of their 

own. 'lb.ere is no indicationwhen that is going to be, if at 

all, available on the nousing market and in the meantime we. 

have item after item that the County undertakes to give lip 

.service to a desire to provide housing. They know they can• t 

live long without addressing the problem of the super rich 

and the fact that you. can't find anyplace to build i2.:.s. 
' 

Where does Mr. Pamnel suggest that 12•5 could be built? On 

the Child's tract which he knows full well is not a 12-5 site? 

At the Beltway and Route 50? Otber than that, he can't come 

up with ~thing to support his opinion. Maybe his opinion 

was, maybe his interest is, that we were not going to have 

any more. 12-5; we are going to have everybody living in 

apartments in the inner city; but that is a choice that is 

not, I don't think the planning staff's and the Board of 

Supervisors' prerogative to make. 

What else does the Board come up with to address 

the problem of housing? 

They cane up with, f irat, a low-moderate income 

requirement because they know they are not providing a variety 

j I 
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· of housing and that in itself is an admission of utter futility 

in their approach. 'lhey came up with a system which, as this 

Court so well knOW'.s now, is on appeal, having been found. in

valid at the trial level, a system for requiring people to 

build houses that people can afford to live in. That was two 

years ago. 

Now, in recent weeks, the crisis ill housing has 

become so critical that they have come up with a rent control 

law which, in its first or second whereas, says there are 

shortages in houses because the prices are so high. Nowhere 

have they addressed the policy of restrictive zoning and what 

they are doing by their very actions in denying these cases~ 

Now, they have a convenient exc~ which says, we 

have a sewer moratorium, sorry, that throws all the numbers 

out. They are not doing anything about the sewer, the County 

generally. In the very area where the County is, wi~in two 

years they are going.to have some facilities, they are trying 

to hold the zoni'QS bac:k so that even when the· facilities are 

there, there won't be any zoned land available because the 

testimony again is tmcontradicted that if you start n<M, about 

the time the sewer comes on the line, you will be at the point 

where you can start proceeding with your lot construction • 

. In every respect, the CO\Dlty•s position in this 
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housing discrimination has been lacking in credibility, 

lacking in integrity. and hypocritical in the most courteous 
. ! 

phrase or courteous characterization of their act. On the 

one hand they are doing all of these things which are nothing 

more than lip service, going over to the District and joining 

in a suit to get housing funds. What does that do about the 

house that Mr. Seldin says used to cost $50,000 and is now 

costing $70,000? 'they haven't even addressed that problem. 

They haven't even begun t<> address it. 'lhey are always going 

to have another plan. Mr. Pammel said, wait a few more years, 

wait another 18 months, and we are going to have another Master 

Plan. 

The one that was prepared and introduced in October 

of 1971 never saw the light of day. The guy who prepared it 

is no longer here because that plan said, we have got to 

have s~ growth in this County or we are going to spend a 
.• 

lot of money that you .are not expecting to .spend. that plan 

hasn't been heard from s~e. 

1'he plans that they are talking about now are some 

more no-growth plans so that consequently, where is their 

good faith• where is their credibility when it comes to 

dcing something ahcNt lots available? 

Now, looking briefly at the law, it is obvious on 
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the most basic legal grounds, commencing with the constitutions 

of the United States and Virginia, that discrimination cannot 

exist. Discrimination individually against property rights, 

discrimination against human rights were both, I thought, long 

since put to rest. 

1here was a q~estion in Mr. Seldin's testimony 

about intent and perhaps the polite answer to ·the problem 

was Mr. Seldin's who said he didn't have any objective feeling 

or opinion about the proper course for the County to follow, 

but in answer to the questioning abaut intent he said only 

two things he could imply: either they intended what they 

are doing or they do not realize what their actions do. 

So, leave it either way, the fact is, I don't think 

intent is a problem. 

1here is a growing line of cases in the Federal 

Courts p.artlcularly regarding what occurs when cormnmi ties 

do not prOVicle appropriate facilities. '1he Fifth Circuit 

: Court· .of Appeals in Bwkins against Shaw case in Mississippi, 
I 

in effect says that intent is irrelevant; that it is the 

actions that pre'V&il; and that where. ~lie!. facilities are 

inadequate to sustain various things -• in this case, true, 

1

• it has a racial problem, Black qainst White -- but in this 
I 
I caoa it la paQple that are here again.st people that might want 

. i 
I 

I 

j I 

I, 
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to come here •. 

It is the same thing in the human race. Despite 

the fact that we conclude that no compelling State interest 

can justify disparities that exist, it may be argued that the 

result was not intended; that is to say, the record contains 

l.lO direct evidence aimed at establishing bad faith, ill will, 

or evil motive. We feel the law on this point is clear: 

Actual intent or motive need not be directly proved for equal 

protection of the law3 means more than merely the absence of 

govermental action designed to discriminate. 

If Your Honor please, I have a copy of that for the 

Court. I think that puts the ''intent'' issue completely to 

bed. 

1he fact is that discrimination against my client 

and his rights and against people generally is being affected 

by the ac;tions of this County. Whether they deliberately 

intend to do that or not is not the issue. Motivation. is 

not the issue. 

One of the Board members may do this because one 

of the Board members does not truly want to see anybody else 

in the County; aaotl!aer Board member may do this because of 

a ·c.capletely different motive. But I think the confusion is 

be•.twaen motivation and intent. In bo~ cases it is what 
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results that count$. 

In this ease, the uneontradicted evidence in the 

1 record is that the result of the County's actions restricting 

1 zoning bas been to make Fairfax County a jurisdiction avail

able only for the super rich. 

'lb.ere was a very interesting comment from Mr. 

Whitworth who may not know of what he spoke, but he spoke 

in his opening remarks in response to my questions about the 

level of the school system, Mr. Whitworth said that the County 

I had as a result of what they believed to be economic pressures~ 

had a leveling and a drop in the elementary school children 

because the young married group, the younger people, were not 

able to find ad.equate housing in Fairfax County and they 

tended to go to places like Prince William. and Loudoun, and 

this has been so pronounced over a sufficient period of time 

that the. level of the school children population is dropping. 

1 
ni.at was Mr. Whitworth speaking as a school analyst, a school 

statistician. 

Not any of the witnesses that we put on -- Mr. Downs 

who is aa appraiur of long-time reputation in history, 

'pointed wt some cases in which the land prices has risen 

, phenorneually. He again without the slightest contradiction 

1 
by the County attributed that to restrictive zoning and the 
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I to counter that objection, except Mrs. Cleveland had some 

I numbers. She conceded that if· you figured that five-to-0ne 
' 

~ ratio was necessary instead of three-to-one, that even the 

! County study in 1971 said there wasn't enough zoned land. 

i in this area. 

Now, going through the cases, the Federal case dis-
!. 

I 
;poses of intent and truly, I think that is so basic in Courts 
I 
:these days that it certainly in civil cases other than criminal 
i . 
. proof, it is not the intent, it i.s the result of the action 
I 

I 

!, that couuts, that nothing more need be said on it.- I am 

1frankly pleased and rather proud of the fact that our Supreme 
I 
I 
'Court in 1957 was one.of the first Courts in the country --

:1959, in the carper case -- to identify and, I thought, put 
I 

1
at r~st the problem Qf discrimination in zoning as a device 

I 

:under which govermnents could avoid their obligations. 
I . 

The carper opinion in 200 Virginia at page 653 is 

ivery very apropos and relevant to the case at bar. The 
I 

1
opilrl.on of the Court was that the two-acre zoning of the 

!Freehill Amendment was designed to limit conmercial and 

'residential development of the westem area of the County, 
I 

I 
I 
I . 

! : 

I 
I 
I 

I 
I 
! 
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thereby channeling people to already thickly populated eastern 

area to promote economy in the operation of government. 

After evaluating the evidence, the trial Judge was 

of the opinion that the real purpose of the Freehill fuuendment 

was to prevent _the development of the western two-thirds of 

the County as a residential area, and to channel the County's 

population into the eutem one-third where the cost of 

operating the governmeat would be more economical. 

Nw. I aaked several witnesses during the course of 

the trial that express question and each one of them said, 

yes, that was the fact. Mr. Pamutel again with his credibility 
' 

falrly thin, · and I am aure knowing that this was the answer 

I expected, tried to avoid the direct concession but he did 

concede finally, that 18 the answer; that is the whole concept 

behind the whole zoniag concept and that is why the. County 

knows full WQll it ia illegal; that.the Carper case and a 

long line of ·case• aiaee ~n without exception have said 

that the·c.bannel~ of population solely or for the purpose 

of making gove:nament more economical and efficient was arbitrary 

and c.aprl.eious. '1he Court went on to say in laying d<MU the 

real teat in a zoair&g cue that the purpose of zoning is two-

£ old: 

One is to provide, to preserve the existing character 

I 
. ! 
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of an area against prejudicial uses. 

If Your Honor please, it is so patently obvious 

that it hardly need be mentioned -- there has not been a 

single conment, even an argument of counsel -- that there was 

anything prejudicial going to bapj,en in the area as a result 

of these two applications. 'l1te other is to provide for the 

development of several areas in a manner consistent with the 

uses for which they are su1 ted. 

I can point to .no better basis, no better justifi

cation about the suited uses than the Cotmty's own Master 

Plan which goes into great detail about the suitability of 

this land for the uses that we have asked. 

Those are the two bases of zoning that the Ca~r 

ease, as is well known, lays down and we are aware of. nte 

Carper case points out that, sure there are presumptions that 

a legislative body acts validly and that there is a burden 

on him. whe attempts to overturn what the legislature does. 

But the Carper case went on and dismissed those burdens on 

the basis of this kind of discrimination and purpose as not 

being relevant and found that two-acre zoning arbitrary. 

I think that some of the language of Carper 20 years 

ago is incredibly appropriate to our time. 

'lbe practical effect of the Freehill Amendment is 
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to prevent people i;n the low income bracket from living in 

the western area and forcing them into the eastern area, 

thereby reserving tb.e western area for those who could afford 

to build houses on bro acres or more. 'I'his serves private 

rather than public interests. Such intentional and exclusion

ary purpose bears no relation to the health, safety, morals, 

prosperity and general welfare. 

'the Court aays that economic ef feets can be con

sidered but as more or less incidental and this is a paragraph 

that in today's time and today's posture could not be more 

appropriate. A zoning bylaw cannot be adopted for the purpose 

of setting up a barrier against the influx of ttrifty, respect

able citizens who desire to live there and who are able and 

willing to _erect homes upon lots upon which fair and reasonable 

restrietlons have been imposed, nor for the purpose of pro-

tecting the estates that are already located in a district. 

The strictly local ia~rests of the town must yield, if it 

a:ppeara that they are plainly in conflict with the general 

interest of the public at large and in such lnatances the 

interest of the mmlielpality will not be allowed to stand in 

the way. 

The case went on to f indt and it has been cited many 

times, the mere pa11er to enact an ordinance such as the one 

. ' 

i 

I 
I 
I 

·. I 
I I 

' i 
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here involved, does_ not carry with it the right to arbitrarily 

or capriciously deprive a person of legitimate use of his 

property. 

Your Honor, I can't think of a better precedent 

that the Carper case, and I again apologize for one of the 

two underlinings. I have that for the Court. 

'!be Carper case laid out in clear, concise, un-

equivocable language the basis for our case today. I cite, 

did cite 11 the constitutions. I have here due process of law 

from the Constitution of Virginia, Article I, Section Two. 

I have here for the Court's conside·ration Article VIII 

of the Constitution providing for education. 'lb.is article 

provides that education shall be a free public elementary and 

secondary school system for all children of school age t:hi•ough

out, the Coomonwealth and sh.all seek to insure an educational 

program ~f high quality. The most salient part of that is 

that in the section OD. education, Section '1\to of Article VIII, 

again I have this for the Court, each unit of .. local. government 

shall provide its portion of such costs by local taxes or 

from other available funds. For the Board of Supervisors 

to constantly harangue the public and harangue the Courts 

about the inability to provide schools when they have had a 

constitutional requirement to provide free public schools for 

I 
! : . 

. I 

I 

Ii 
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I 
I 
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the education of the children ~f the County and the 

Coomot11ealth is incredible; and yet in every case that this 

kind of thing comes up, it always boils down to the school 

cost, the one that the County won't bite the bullet on. In 

fact, the County continues to shut dam its schools and to 

reduce its construction programs, alleging bond issue failed. 

If Your Honor please, bond issues are almost 

irrelevaDt. 'l'he Constitution says that it is the responsi

bility of each unit of local government to provide for that 

cost from taxes or otherwise and I have the Constitution of 

Virginia, Section 'l'Wo, or Article 18, Section 'l'Wo. 

Now, if Your Honor please, there are a number of 

decisions in the local Courts which I offer. We are so far 

off from the zoning bases of Euclid and Ambler and for the 

convenience of the Court I have the two great-granddaddy cases 

in Federal Courts, the O. S. Supreme Court, the Vill~e of 

Euclid versus Ambler where there were nuisances, you could 

protect the integrity of the community -- and I have the West 

Brothers .Brick CQmpeD.y case which is the granddaddy, which 

really recognized· the zoning validity in Virginia. Both of 

these are for reference only to show how far the County has 

violated the real basic concepts of zoning and how far they 

have departed from those things which are true zoning con

sideratiOllS. 
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I have Harmon on land use, and whether there will 

be obnoxious results from a zoning decision. 

Finally, in the local Courts, I would like to intro-

duce three decisions, the decisions in the Hor~ersus Board 

of Supervisors case which is not to be appealed, as I under• 

stand it; the decision in Clinch Corporation versus Board of 

Supervisors; and the recent decision of the Circuit he~e, 

Judge Thornton, in the Al~''CUe which was based on the 

fact that the discrimination existed in the granting of 

zoning. I will find that and present it to the Court in a 

moment. 

'l'he Almand case, Almand versus Board of Supervisors, 

Judge Thornton found in the situation in which there had been 

several zonings in an area, to 12-5, and then a denial of 

another request at substantially 12-5 density, that raised 

in the Ceurt an inconsistency. Why did one person get it 

under the same compre'l:tensive.plan. essentially same type of 

zoning, and one does not? Both are seeki'Q& greater densities; 

both are seekitlg greater densities which is permitted under 

the Upper Potomac' Plant, two parcels, RE-1, and the request was 

for R•l2•5. One had been granted and sustained in Clinch; 

the other one was being heard by Judge 'lhornton. He found 

that there was inconsistency and, therefore, discrimination; 
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that people were entitled to be treated similarly. 

I don't think that this case need rest solely, and 

there is Judge ?hornton• s opinion -· solely on the basis of 

discrimination, but I think, Your Honor, that the discrimina

tion effected in this case boggles the imagination. 

1.here are on that plat nine cases that have been 

granted in the immediate area, practically across the road 

from the subject property, nine cases granted in the same 

time frame that the subject case was denied. What do they 

justify? Four of those cases are in the same watersh:ed, this 

allegedly sacred Middle Run. 

But what is the County's position? 'nlat we have 

a deterreut to deftlopment which they deny is a holding_ zone 

because they know that is invalid, and yet they deliberately 

grant four ca.sea iu the same watershed in the same time frame 

and five more caaee across the street at the same time that 

they are saying, beC$.tae of our policy, we are not going to 

grant these two, am they knew full well that these two cases 

are being held up by an invalid policy. 

Interestingly enough, in addressing the reliance 

on the Comity ~lailllS, does not the applicant and_the developer 

of the comnmity shopping center in B-836 and coo:munity center 

in B• 749 have a rlgbt to rely on the fact as he develops his 
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property that the County is plmmiag urban density on the 

Willimu-Van Metre tract. It is an incidental point, but I 

think it bears out hw conveniently and inexplicably Fairfax 

County constantly changes itt plans to the detriment of thoae 

who rely on them. 

Here two shopping center are zoned and under con

struction alld one zoned and not under conati:uc.tion, in another 

neighborhood, al1d now the County comes in and says, not only 

in 1975 you cumnot develop, but we don't have any idea when 

you can develop aad we just as soon you go develop this in 

RE-1. 

Another problem with Mr. Pamel's ~dibility •• 

he made a great thing about soils protee~ion and slope pro

tection as a policy ef the Pohlck plan~ . It turns out. that 

in all probability developneut of the su'bjec.t property urlder 

.RE•l wi• sepUc taak would be equally destructive or more 

desttuetiw to the CQUL\ty'a soil policy than he painted tbs 

developmeat under a-12-s and yet his lthole thrust of testi

mony ._., if you keep these lots large, large lots lE-1, 

and it develops that way, then wouldn't be any problems 

with. soils, aad llOth1ng could be further from the truth. 

'1be other two cases I want to cite from the local 

Courts. aad hen la the opinion fran Clinch, the case Judge 

i 
i 

• I 
I, 
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Thornton heard, in tbe Horton case in paragraph three of his 

opinion I think he set out in concise, irrefutable terms, 

and the Horton case again has not been appealed, the basic 

liaw: A property owner has a basic vested right to use his 

property for any legitimate purpose not unconstitutional, 

nuisance, or contrary to the health, safety or general.welfare. 

Zoning ordinances are established upon the pre.mis~ 

of tba promotion of the health, safety and general welfare. 

Established change must likewise meet the same criteria. In 

this instance, the purported impact between R-12-5 and PDH·S 

or RT-5 is negligible, yet represents a substantial economic 

factor to the landOWlter. There is no rule of law requiring 

the legislation of economic gain or prof it. However, the 

:free enterprise system and basic vested property rights ~e

iquire that refusal to afford the same in rezoning cases must 

be reaaODl!bly related to the promotion of the health, safety 

and welfare and that case actually was grauted seeking a 

change fram the l2•S district which in this particular area 

on Route l was too low a density to a five-unit townhouse 

district. 

Now, the County makes great, I am sure will endeavor 

to make great, mc:aent of the fa¢t that sc:mehow prof it is an 

ugly thing. Prof it is why the system goes around. The County 

cannot legislate profit. 'l'here is no reason they· should . ,,· 

. 'I 
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legislate prof it. But there is also no reason they should 

legislate against prof it. 

Now, these decisions that I have presented from 

Federal Courts and from Virginia Courts I think are ample to 

ground the subject case. 'lhere are other decisions which I 

1offer Your Honor for comparison. I think the principal one 

is the appeal of Kittmar Builders, a Pennsylvania case. 1.hat 

'takes this growth;_ prb'blem head Oil and says: Appellant offers 

other arguments whieh are so clearly make-weight as to barely 

;require coament. Tb.ls was a case where they were trying to 
' ' I . 

·get a four-a.ere denaity reduced to a lower density for urban 
I 

I 
I lot development. It was a housing problem created by the 
' 

exclusionary aspect. the rationale of that land hardly allows 

a municipality to continue 1Ddef11litely an exclusionary z0ning 

s·cheme bee.ause it refuses to purchase and operate a second 

bus. Likewise, it is claimed that the current road network 

is su!table only for the present population. This is exactly 

the subject case which hardly explains why and how new roads 

should not be built to accommodate new people. 

As we said, in dealing with the same argument in 

National Land, a County may tlot use the zoning process to 

; avoid the incnaaed responsibilities and economic burdens 
I . . 
· which time alld growth may invariably bring and in that case 
I 

I 
' i I 

' 
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the Court said we once again reaffirm our past authority arid 

refuse: '.to allow the township to do precisely what we have 

never permitted. 

'l1le Supreme Court of Pennsylvania, speaking -

THE COURT: Keep people out rather than make com

munity improvements. 

MR. HAZEL: If Your Honor please, the whole theory 

of the C0u:nty's case I think is totally exposed, laid there 

and buried by the National Land case and the Kittmar cases 

which are obviously the only way that a govermnent can function. 

There is c:>ne case, and I am sure that Mr. Symanski 

will talk about it, the Ramapo case which bas delighted the 

hearts of obstructionists all over the country because it 

seems to suggest that what is being done in Fairfax is valid. 

In the Ramapo case, the Ramapo town ordinance - -

'1pparentiy that was a growth situation, a cormmu.d ty of about 

75,000 or 100,000 -- grew over a ten-year period. It almost 

doubled. They were looking at growth problems. 'lb.ere are 

lm8.ny many factual differences. 

If I understand tb.e facts in Ramapo right, among 

other things the improvements on the scene and the extension 

,on the site aad the extension of sewer lines and so forth to 

the RaM.po development was probably paid for in part out· of 
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the County's funds so the jurisdiction said, we are prepared . 

to aecept growth; we will build public facilities or we will 

I 
,I 

ii 

i\ 

give the developer points if he builds them. When you accumulatt:: 11 

enough points for the building of roads and sewers and school 

sites and the rest of it, then you are entitled to your 

zoning. 

If the developer doesn•t choose to build these 

things himself, then the County will build them on an adopted 

comprehensive schedule of capital improvements in the next 

18 years .... in that case it stretched on for a long time. 

1he New York Court of Appeals said that as long 

as that system did not exclude housing, u 101\i as they could. 

keep up with the requirements for housing• they would accept 

that program as an appropriate system.. 

'Ibey made particular note in a footnote that the 

·allegations bad not been raised that this was in effect 

exclusionary .ZODiag. ·We specifically raise those here. 

We doa't think that Ramapo has the slightest rele

vance to the case at hand but the Court should find that 

interesting. I have a copy of the Ramapo case. It is not 

law iu Virgird.a. It is a single. jurisdiction -- New York .... 

which adopted, pursuant to a Master Plan they had a study; 

then they bad an ord1DA11ce and then they bad a cooiprehensive 
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lb.ere can hardly be any debate over the County's 

financial capability to address a problem on 400 acres when 

the County's budget, which is in evidence, provides over 

$200,000,000 for the County's operation of government. 

Apparently, the Cotmty has not e~ren, doesn' t even, 

intend to suggest that in any specific way, how their finances 

are going; to be strained to acconmodate the people. 

If Your Honor please, I apologize for the extended 

argument. I know after four days Your Honor has heard a great 

deal about this case, but I think this case is a basic, es

sential, legal factual expose of a lot that goes on in the 

system. 

I frankly was appalled in another area. I guess I 

live with it and I witness it and I experience the problems 

with it, but when you are talking about discrimination, it 

astonished me when it came out in this Courtroom and is in 

this record how the zoning process really works. 

Mr. Pamnel consistently used the word, tradeoffs. 

He said that people here in C-192 got ten-unit density for 

tCMDhouses becauae of a tradeoff of right-of-way. 

He talked about C-567, got five units because the 

staff wanted to trade off some right-of-way. 

I asked him what did the poor guys like Willi.Bins 
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and Van Metre who didn't have anything they wanted to trade, 

the CouDty wasn't dickering for anything we bad to offer, 

where were our trading stamps. 

He gave no answer. 

The final incredible comment fran Mr. Pammel, and 

it is true, and I guess it juat shocked me to see it out 

in the light of day, he talked about loss of control at the 

time of zoning and if the County didn't get all of these things 

decided by tbat time, the COUDty lost control. 

He then outlined a great paraphernalia of bureaucracy 

that ia involved with things like street reqUirements, school 

sites, lot laywts, street alignments, storm drainage, silta

tion coatrol, and all these other thi.n,gs which come after 

zoning. And I aaked blm, well, what do yeu mean, you lose 

control? 

Be saya, the fact ia, after the property is zoned, 

the man e.an de whatever the law allows and yet the obvious 

inferer&Ae and obvious c<mnent was, prior to ·thP. time of zoning 

the applicant for a zoning la at the prey of the Board of 

Supervisors for·wbatever they think they can squeeze out of 

him. !bat ia the system which is so o1JY1oualy difficult at 

present and 1D the future that it hardly needs be addressed. 

'Ihat'a t.b.e k1Dd of diac.riminatioo. that tbase applicants have 
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been subjected to -- in essence, a truly incredible case, 

and the evidence after three and a half days frankly made it 

a more incredible case than I thoilght we bad when we started 

because, on the stand, the County's representatives in sewers 

and schools, in planning, in every phase of this case, really 

supported the zoning far more than I thought they would. Th.e 

o'nl y one that continued to try to picture this as anything 

other th.an gross discrtmination was Mr. Pananel who kept a.lluding 

to general probleu that he in his opinion thought operated 

to support the County's position. 

If in fact there is any debate aboUt the true facts 

as Judge 'l'hornton said 1n one of these cases, in order to have 

debate you have to have principles that are debatable, a.Jld in 

this case I don't think there are any facts that are truly 

debatable and under the Court of Appeals' ruling in Carper, 

this is an exclusionary zoning. the whole scheme is ex

clusionary and must be strµck down. 

'lha:ak you very mu.eh. 

MR. SYMANSKI: I would like to point out a few 

things i'.n Mr. Hazel's argument. First of all, Mr. Pammel 

testified that RT•lO zoning was a reault of a tradeoff of 

sorta but the denalty included what would have been on this 

tract that they dedicated. It ia not that we at the time 

I ., 
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' gave super density here; it waa density that would have gone 

on this area that they dedicated .. 

Secondly, I would like to point out that Mr. Hazel 

mentioned several of those cases· he gave you were not being 

appealed. . For your information,· I would like to note that 

the Board has voted to appeal the-~se. 

THE COURT: How about Horton? 

MR. SYMANSKI: Horton, I believe, has been negotiated 

so that it is not going to be appealed. No ordel:' has been 

entered, however. that is as a result of, probably, my fault. 

We have talked about it for a long time but it bas been in 

negotiation between Mr. Hazel and the staff. 

MR. HAZEL: If Your Honor please, the Board has 

advertised for rezoniag of that.to PDH-Scategory -- actually 

a PDH•lO, but they are undertaking the zon.ing and have set a 

hearing. for September 24. I understand that appeal is now 

mooted·. 

way of •· 

THE COURT: The Clinch case bas not been appealed? 

MR. SYMANSKI: No. 

THE COURT: 'l'hat ia final. 

'lhe Borton case -- something else bas happened by 

MR. SYMANSKI: It was negotiation and agreement. 

I 
I 
! 

I 
I I 
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MR. SYMANSKI: It is going to be appealed. !he 

Boa.rd bas voted to appeal. 

THE COORT: Has an order been entered in it? 

MR. SYMANSKI: No, Your Honor. 

THE COOB.T: All right. 

MR. SYMANSKI: 'Ibis whole zoning business that Mr .. 

Hazel keeps referring to, I think what Mr. Bowman said was 

not that, what we are doing is invalid, but the holding zone 

quotation has a bugaboo about it that the Cow.ty Attorney 

has said is invalid; Mr. Hazel has not come up with the 

County Attorney's at that time definition of a holding zone~ 

t think from talking to that County Attorney that his def ini* 

tion of the holding zone was a zone in which no developmentt 

absolutely no developient would occur. 

Mr. Pmanel here bas testified that development 

could OC-Qlr here. 

THE COURT: '111at is not the holding zone definition 

used by the County ataf f in its recommendation to the Board. 

MR. SYMANSKI: I don't think any definition, Your 

Honor, '!here was some debate between Mrs. Cleveland as to 
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what the definitiQJt was, and Mr. Panmel, as to what the 

definition was. All I am saying ia that what Mr. Bowman 

said waa apparently ''holding zone," we have an opinion that 

it is bmtlid. I am saying that what be then stated was 

that we can arrive at our .purposes through the law that 

existed today. I think that i• what be said.. I don't think 

he said, let's erase the tem "holding zone" because that, 

we all know, is invalid. He didn't say what we are trying -

to do is invalid. 'lbere was no admission on that. 

I think another point I would like to make is that 

Mr. Hazel likes to say, it happened here, so it bas to happen 

here. I would like to point out that I think the Board bas 

to consider what goes before. 

As a result of zoning, there is impKt, there is 

traffie, there are children added to it. Mr. Whitworth has 

to consi,der that, that there is zoning ·down there. I don't 

thiDk you can take that in a vacuum and aay it happened 

here, therefore the same exact thing has to happen -here. 

Row, as to the comprehensive plan, also some question 

in Mr. Hazel's m1lld as to what exactly zoning is, what con

siderations ean yon have, whether the camprehen.sive plan is 

in feet a zoni:ag. 

It is not 
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something which a person can come in at any time and say, I 

demand what ia on the Master Plan. '1he coarprehonsive plan_ 

15.1-446 of the State Code refers to Master Plan as a plan 

for the long-range fublre. It doesn't say, here it is, came 

and get it any time you want.to. Fifteen poin~ ~-447 refers 

to zoning as ooe of the methods of implementin& that plan. 

Now, the sections on consideration in zoning process· 

are 15.1-427, -489 and -490. 'lbose are the purposes and the 

considerations the ·Board can validly take into account when 

they consider a zoning. 

Anderson on the American Law of Zoning, Section 

4. 26, determination of when a sea.hag change is in the public . 

interest, is up to the legislative body. A Maryland case, 

Board of County Caaaisaion.ers of Prince George's versus 

Edmunds• 215 Atlantic Second 209, a 1965 case, comprehensive 

land use plan is a guide for future, not a rezoning. 

so. as far.as what can be demanded and what can 

be put in the zoning process, I think if the .law is clear on 

what can be considered in a zoning process, I think one of 

the prime considerations is public facilities. 

New• it is 8110ther question as to whether they are 

there or uot, I agree; but whether they can be considered 

validly I think is beyond debate. It is right there in the 

I 
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Statutes, 15.1-427, a key phrase: improve thingso 

'lhe final phrase, that the growth of the community 

be con8onant with efficient and economical use· of' publlc 

funds. 

In 15.1-489, the protect against· one or more of° the 

following: tmdue density of population in relation to the 

connnnity facilities existing or available. 

So I think this is beyond debate, whether those 

considerations can be .before the Board of Supervisors in a 

zoning case. I think they are obviously there under the 

State Code. 

Now, as to how long Mi:. Hazel likes to say these 

properties would take so many years to develop, there wl;ls no 

binding agreement or anything before the Board onhCM long 

it would take. Both of the wibiesses, when I asked them, 

could ti'ley sell the property to two or three other developers, 

divide it up, and it·would be developed and going on at the 

same t:iJne and divided up a piece of property·-- yes, it can. 

The Board had no, they were not omniscient to know whether 

these things, haw fast development was going to go on, so 

this eight or niDe•year representation is not something that 

the Board bad before it or could have before it. 

The public facilities consideration. I think 

I 
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obvioualy the pr!J?e basis_ of the Boud's decision -- the 

sewer, Mr. Liedl said, yes, as far as this piece of property· . 

we can handle it in 1976. Okay. But he also said there was 

a moratorium now in effect.· We are four years behind in our 

plaias from_ ~re we thought we would be. 

He also said that uucontrollecl growth, that he could 

not keep up with it no matter how much money he had. I think 

that is a couideaticm for the Board of Supervisors within 

this sphere of econOmical and efficient provision of public 

facilities. 

Fifteeu point one-~ talks about expediting pro

vision of adequate sewer. I think that is a consideration 

I 
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in where it should go: Should we open up a new area of . 

County or take into account all the other public facilities 

that we have to provide? Is it more economical and efficient 

to allow. sewer, a limited amount, that is going to be avail

able, into areas that· are already developed so that we can 

combine that with provision of police• library, roads, that 

they have admitted.a.re not up to par all over the COU!!ty. I 

thiDk that is wrapped up 1D the ~ picture. 

·. I 

If we try to channel growth into areas where it 

ia_alnady dewloped and given the considerations in the 

State Code on the economical and efficient provision of public 
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facilities, do we want new areas opening up. where we have to 

add other things like police, fire and roads, or where we ba.'1'e 

demand for roads? Isn't it more economical and efficient to 

build the roads here where we already have the demand rather 

than adding new areas? 

Now, the roads -- Mr. Hazel likes to say, and zoning 
I 

attorneys use it as a standard question to the witnesses, or ! / 

the road experts, isn't there a road over in another end of 

the County that is just as bad or worse? SUre there is. 

Aren • t there other areas just as bad or worse 1 

Sure there is. 

-427 says, improve things. 

An economical and efficient provision of public 

facilities, every government camot provide everything it wants 

every year. Mr. Nixon doesn't do it. The Federal Government 

doesn't do it. 'lbe budget also shows that the County Board 

of SUpe-rvisors has bean increasing in all areas. '1he budget 

every year, there .is more for the school operating budget, 

more for fire, police, every year. 

Now, under the system we have, we get funds; the 

Virginia Department of Highways cc:aes in with a certain amount 

of funds every year. 'lb.at is not going to, in each year, 

sol,,e all the road problems of the County, but it is more 
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economical and efficient to provide roads with a demand already 

there than create new demands, which is just going ·to put us 

farther behind. 

It is our position that it is much more economical 

to try to c.hanJ;lel that money that is a finite matter every 

year to where the roads already are bad and dangerous, where 

people already are. 

the A & B case, one of the prime considerations in 

that case was Roberts Road. It was not up to standard where 

that development could be handled on Roberts Road. 

Rosser Payne -- I asked him, wouldn't he admit that 

the policies of the last 20 years have resulted in congested 

roads and crowded schools, but yes, but it has always been 

that way. We are always in a catch-up situation. 

Our point is, does the Board have the power under 

this Code to diveJge a little bi~ from that, divetge a little 

bit from_ saying, well, we are opening up new areas and maybe 

in five years we will have enough demand there to get the 

roads in from the budget we· have from the Virginia Department 

of Highways. 

Well, the policies of the last 20 years haven't 

done so well. Do we have the power to diverge a little bit 

.from that? 

' 
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I think that is one of the main c<msiderations in 

this case. 

Mr. Pant referred to this area wpen I asked him 

whether it was an irn&)lementation and aesthetl.c point of view, 

whether the system was inadequate. He said, yes, he said 

the Virginia Department of Highways plans to create access 

to the ea.st, but not in other directions. As far as being 

adequate system, no, that it was dangerous -- the curves, the 

~o shoulders in the area was dangerous. 

Now, if anything is the prime consideration in the 

zoning process, it is transportation. Fifteen point one-489 

111Ust have transportation, roads near -· at least five times: 

Number one, to provide for convenience of access. 

Number tlfo, to reduce or prevent congestion in the 

public streets -- more transportation -- danger and congestion 

in travel and transportation -- that is a prime consideration. 

THE COURT: . 'lbe thing that bothers me about this 

whole thing on transportation is that if the Board were to 

use that as a reason not to grant re zonings, we would be back 

where we were in· 1950 with 90,000 people in the County and 

J?erhaps then none of us in this room would have a . house to 

live in. The roads were bad then that are still the same way 

20-some years ago. 

I 

I ! 
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I think that is one of the main considerations in 

this case. 

Mr. Pant referred to this area w)len I asked him. 

whether it wa.S an iqUementation and aesthet1c point of view, 

whether the system was inadequate. He said, yes, he said 

the Virginia Department of Highways plans to create access 

to the east, but not in other directions. As far as being 

adequate system, no, that it was dangerous -- the curves, the 

no shoulders in the·area was dangerous. 

Now, if anything is the prime consideration in the 

zoning process, it is transportation. Fifteen point one-489 -

nn.tst have transportation, roads near -- at least five times: 

Number one, to provide for convenience of access. 

Number bro, to reduc.e or prevent congestion in the 

public streets -- more transportation -- danger and congestion 

in travel and transportation -- that is a prime consideration. 

THE COURT: .nae thing that bothers me about this 

whole thing on transportation is that if the Board were to 

use that as a reason not to grant rezonings, we would be back 

where we were in 1950 with 90,000 people 1n the County and 

perhaps then none of us in this roc:im would have a house to 

live in. The roads were bad then that are still the same way 

20-some years ago. 
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MR. SYMANSKI: Th.at is the point, Your Honor. 

THE COURT: lbat is the point: nobody ever does 

anythi~ DllCh about roads. If you wait for it to be done, 

you never have any growth at all. 

MR. SYMANSKI: At this point in time, will this 

Court recall that Boards of Supervisors, you have to continue 

that way, we do have a budget every year from the Virginia 

Department of Highways that is going to be used sanewhere in 

the County. If we create new problems, the past 20 years are 

going to be the same, but it is going to be the same in the 

future. 1 think the primary question here is under the law 

whether the Board bas the right to diverge from that policy 

a little bit. 

I would like to cite bro cases and read a paragraph 

from one on the traffic: Wilson versus Planning and Zoning 

Commission, a Connecticut case, 291 Atlantic Second 230, a 

1971 case. 

'Ihe Connecticut Statute was very simi1.ar to the 

Virginia Statute -· to reduce and prevent congestion in the 

public streets, 11thich I have just mentioned, 15.1-489 -- in 

the absence of reuonable assurance which the record,before 

us did not furnish• that provision would be made for the 

requisite higi&ray and traffic flow changes for the purposes 
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of alleviating traffic congestion, the Commission had no 

authority to change the zoning. It acted in a manner directly 

contrary to the tMndates contained in Section s,.2. The trial 

. Court erred in sustaining the action of the Coamission and 

in dismissing the appeal. 

Also a Maryland case which I won't read from, but 

I would like to refer to for the record. Th.at is Montgomery 

County versus Laughlin. It is 255 Maryland 724, 259 Atlantic 

Second 293. 

I think, Your Honor, that the l• is there in the Code. 

The traffic considerations are the main considerations. 

THE COURTi can they apply that in these cases and 

not apply it in B-749, c-567, C-192 and C-3 which all are going 

to be using the same arterial roads and these lands would use 1 

"MR. S~1ANSKI: To address that, should they ignore 

the fact. ·ctmd that they rezoned these as far as what is on the 

roads now? 

THE COUB.Ts I am talking about far above the density 

requested here. I am talking about shopping centers, town

houses, things of· that nature. can one person go in and get 

a shopping center with the roads existitlg as they are and 
I 

an.other persoa juat want to build on 12-S lots be tiirned dQfn? 

. MR. SYMANSKI: Your \uonor, should the Board ignore 

\ 
\ 
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the fact that all ~s zoning is going to be on this road? 

Something has to go first. It see111S to me the Board bas to 

consider what they have already done. 

THE COURT: It sounds like c011111ercial and townhouse 

comes before resident.a. 

MR. SYMANSKI: Also -· 

'l1IE COURT: -- single-family. 

MR. SYMANSKI: Also zoning which is going this way. 

If they c8nnot consider what 1iaa already been done 

and what is on the road, then there is no consideration in 

zoning. 

If you rezone one piece of property within a com

prehensive plan, you have to rezone every other piece of. 

property because you can't consider at that time what you have 

already done. I think they have to consider what they have 

already done. 

I think this is going to put a lot of traffic on 

these roads. 

Is there a point at which the Board says, look, we 

have to slow this· down because those roads probably weren't 

even up to what they should have been then, but we have got 

this traffic on it. 

THE COURTs If you are worried about traffic, why 
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do you put in two shopping centers which would draw traffic? 

MR. SYMANSKI: To serve the people that are already 

there. 'lhere are obviously a lot of considerations. l"Jaybe 

y~ don't agree with what they did, but I think you must agree 

with the fact that they know what they did and they have to 

consider that. 

THE COURT: I am not saying what they did was wrong, 

sir. 

MR. SYMANSKI: There are people down there and 

shopping center sort of people. 'lb.at is part of the problem 

n<*, they are there. 

lhe question is: Do we take this up and put it 

right here, too, and double the problems? I think that is 

one of the -- well, Mr•· Seldin said it was a delicate process 

in hw much land is OD. the market and stuff. It is also a 

process in the zoning decision that has to consider a lot of 

f~tors. It is obviouly not a black and white decision but 

that is why I think we have a fairly debatable rule. 

Whether the Court substitutes its jUdgment or not for 

th.ta Board, I think that is why there is a fairly debatable 

rule, because it is a decision which bas a lot of factors. 

Yoµ can't bank it on sewer or any one thing. 

Now, Your Honor, the schools -- Your Honor made a 

I 
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statement to Mr. P~l yesterday which I respectfully nrust 

agree with as ~o what Mr. Whitworth said, the Caldwell school· 

was reduced from 990 to 660, I believe Your Honor said, be• 

cause the School Board felt there was no demand down there. 
of 

It was my understand:irg" what Mr. Whitworth said, and I have 

checked with him, that that was reduced not because the demand 

wasn't there but because the School Board was saying that a 

990 elementary school was not in keeping with the neighborhood 

school concept. It had nothing to do with the fact that the 

demand wasn't there. It was more Of a, as they represented 

in one of the pieces of evidence, that the neighborhood school 

concept is "an integral part" of the Fairfax County school 

system. 

nm COORT: 'then he says it is somewhat elusive, 

also, that you end up with a neighborhood just for maybe one

year period and all of a sudden you are understaffed again 

and you are busiug kicls in. 

MR. SYMANSKI: I agree. 

THE COURT: You start out with them being underused 

and then you end upobeing used perfectly for the neighborhood. 

'lb.en they are overused for a while and then underused again. 

MR. SYMANSKI& I agree that is one of the considera

tions and one of the problems. It is not a black and white 
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issue. 

THE COURT: But has the School Board and the Board 

of Supervisors established now a plan that they will.build 

schools as construction is going on in an area, let the first 

ten children go and the next 30 and the next 50 and after the 

ent.ire thin&,. ·is done it is then full? 

MR. SYMANSKI: Not that I know of. 

Another thing that came out yesterday, I believe 

Mr. Whit-worth said that when the Caldwell School opens up, 

it will be filled with the development that is here and con

tilllling development will overcrowd it. 

As to the high schools, those schools -

THE COURT: Just a minute. 

MR. SYMANSKI: I believe as far as the elementary 

schools are concerned, Mr. Whitworth said that the Caldwell 

School would relieve some of the overcrowding that already 

exists btit it would be tilled up the day it opened, and the 

continuing development in this big area here that is already 

zOtlled would overcrowd that year by year~ 

Also, with regard to the high schools, I believe 

Mr. Whitworth' s testimony was thitt Lake Braddock would relieve 

it but all of those schools, or relieve the overcrowding that 

is already there, but all those schools would be up to 
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capacity when that sch~ol opened. 

So it is again in a situation where this continuing 

development which is here and dowu here is going to overcrowd 

thos~ schools year by year, relieving them, and then the stuff 

is there to overcrowd them. 

Th.e zoning is already there to overcrowd them. 

Mr. Whibvorth also said that under controlled growth 

with, no considerations for the public facilities, uncontrolled 

growth could put him riiht back in what he called a bad 

situe.tion of the '60's. He said that property was already 

zoned down here at Saratoga for elementary school; four ()f 

these areas which would be.-- this ia already zoned on de· 

vcloping down here -- he said that there is busing now out 

of this area; and Mr. Hazel's representation that we have 

enough money to do everything, to build every schoQl we want 

to, he has iiitroduced no evidence by economics to show that 

Fairfax County could do what he wants them to do as far as 

buiHiiug every school, where th.ere is a crowded area. No 

evidence to the effect that Fairfax Cciiunty could do that 

with0ut raising taxes· or how much they should raise taxes or 

whether they should double taxes or aaythin.g else. 'lbere has 

been: no evidence on that. 

It is up to him to prove tbat, not up to us to prove 

I' 



the reverse. 'nle burden is on the plaintiff here. 

lhe economic discr~ination on exclusion..:i.ry zoning; 

Hr. Hazel mentioned some cases, I think the Shaw case is 

obviously a civil rights case in Mississippi where that line 

of cases there has been a history of discrimination on the . 

basis of race by the government. I think it is not on point. 

He did mention the National Land case and probably 

gave it to you. I would like to read a paragraph he con~ 

veniently left out: Zoning ordinance whose primary purpose 

is to prevent the entrance of newcomers -- primary purpose. 

In order to avoid future burdens, economic and otherwise 

upon the administration of public services and facilities 

cannot be held valid. 

Of course, we do not mean to imply that ':.a ... governmet 

tal body may not utilize its zoning power in order to insure 

that the.municipal services which the community requires are 

provllded in an orderly and rational manner. 

The Carper case, how can you compare the Carper 

case in which the Board zoned the western two-thirds of the 

County to this where, as can be seen. here, there is no in

tention to keep this forever in large-lot zonings. It is 

right.there. 

'fhe comprehensive plan for this area says that, as 
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the State Code refers ~o the long-range plans for this, is a 

higher density. How you can compare that to the Carper case• ' 

I don't know. 

But I think that the National Land case which he 

has given you plainly says that public facilities in orderly 

and rational manner are of course a consideration in the 

zoning process. 

Also, the County actions that he has talked about, 

the low and moderate income ordinance -- fine, you have decla1· 

that invalid. It is on appeal but as far as the intent, and 

I don't believe Mr. Hazel bas no intent and purpose out of 

the National Land case -- he has talked about, talks about 

primary purposes. The primary purpose is certainly a con

sideration here in the ecOllOIDic discrimination-exclusionary 

zoning arguments. 

'lbe low and moderate ordinance showed intent, a 

concern for them. I~ it is invalid, fine; but it doesn't 

show the Board wants to exclude low and moderate. It shows 

they have concern for them. 

nm COURT: Let me digress. I notice the Pohick 

plant and I alluded to it in the trial of this case. The 

Board put in there that the Pohick should have a certain 
t; 

number per year. and so forth, of low and moderate housing, 

I 
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low and moderate income housing, and they speak of housing 

that costs less than $12~SOO.· It sounds like a magnificant 

goal, but if it is absolutely unattainable, just financially 

impossible to build anything to live in for $12,500, it is 

somewhat like tilting with wilidmi lls -- it means nothing. 

Of courae, they did that four years ago. Maybe you could have 

put up some kind of a shack for $12,500 but you certainly 

can't now. 

Digressing a little bit, I had a case recently in

volving the Dart Drug Store and I think Fot~t. They put 

up one of those tiny little kiosks where you go and take film. 

'lhe evidence was that little thing which was nine feet by six 

feet coat $17,000. 

I don't know what they would put families in on 

$12,500. 

MR. SYMANSKI: I am willing to stipulate personally 

that figure seems a little low to me, the $12,000, but low 

and moderate ordinance shows intent to do the opposite of 

what Mr. Hazel contends that they want to do or intend to 

do. 

'l'be rent control ordinance introduced is the same 

thing, a coac.em for these people. 

'1he case I introduced where we have intervened in 
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District Court in Washington shows concern for these people. 

Why would they intervene if they wanted to exclude the elderly 

and the low and moderates. Ridiculous. It shows the opposite, 

an intent and concern for them. 

Equal protection -- the constitutional argument. 

Just based on pure discrimination between two areas. I think 

to make a valid equal protection argument you have to sh<M 

that there is no rational basis for that discrimination. 

I think the Middle Run policy has a rational basis and Mr. 

Pammel explained it. 

~the Pohick plan, the Middle Run policy was adopted. 

'111ere already was a large amount of zoning here. I have to 

admit that why they passed that, it must have been wishful . . 

thinking at the time to include Neighborhood 14 in that plan 

when there were already rezonings to higher density; but when 

these cases came up, they were faced with the reality of a 

situation, the same neighborhood; there were large amounts 

of zoning. 'lhe realities were that these cas.es were right 

next door. l'his is a different neighborhood, a different 

neighborhood. The realities of the situation were that that 

was rezoned. 

Now, the rational basi• again goes back to the public 

facilities. Do we -- we have a finite amount of resources. 
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I don't think anybody has ce>ntended we have an infinite amount 

of money to spend. Do we spend that in new areas or in opening 

up new areas, or do we· spend it as the State Code I think 

there is a basis for it -- as economically and efficiently as 

we can. 

In areas where there already are demands, I think 

that is a rational basis. 

I think Mr. Payne again, the laissez-faire zonin~ 

policies of the past ·g,o years has resulted in congestion and 

crow-ded schools, congestion on the streets. Again the primary 

question here is whether the Board, based on State law, can 

diverge from that policy. 

West Brothers Brick talks about the fact that in 

the zoning process, zoning ordinance, arbitrary lines had to 

be drawn. Just by the nature of the process, one piece of 

property ~s cooaercial and next door it is residential, or 

vice-versa. In most C&a8eS there is no way to determine that 

line should be there for several reasons. It is somewhat 

arbitrary. I don't think these lines are arbitrary. 

Again, history was that this was al ready into 

development. 'J.'he question is, do we. open up these areas and 

cause inef f icieat and uneconomical ·use of public funds and 

cause new demands there when there is already demand in other 
)' 



areas? 

NClW• again Mr. Seldin spoke of the process of the 

maaagemellt cf land and local government as a very delicate . 

process. easy to get out of balance. We believe the opposite, 

that it is already out of balance based on Mr. Payne's state

ment himself that the policies of the last 20 years have caused 

a meas. We believe it is already out of balance and that this 

divergence is an attempt •• everybody may not agree with hew 

they are tryiDa to attempt it• but I don•t think that is the 

point -- it ia an attempt to diverge fram those policiea of 

the last 20 years and try to get tbh\gS in more balance. I 

don't think anybody is •ying, as Your Honor is aay111g. that 

as we are goil\& to build sehools with no kids. but to try to 

get it a.,little more in balance. 

Mr. Seld1a also said aanething very interesting to 

Mr. Hazel' a argument. lbe whole thrust seems to be that 

Fairfax Comdly baa a b!.g eonapiracy to exclude everybody but 

the wzy super r1cb, but Mr. Seldin bas pointed out that the 

whole Waahin&t.on area, the price• are high.and you can't. move 

1.nt.o moderate. I am not< being f~tious when I say that it 

seems to be d.elr argument that there ·should be a sign at the 

entrame• to the Pobick: F.Wxybody· ill WaahtagtOD area who 

wants to move in, move here. 'lbat just doesn't seem to fly 
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because the whole Washington area is under the same situation, 

so pointing out the factors which exist all over the area in 

Fairfax County and trying to make the :Soard out as some sort \: r· 

super discriminatory body who wants to exclude everybody but 

the super rich, doesn't fly. 'lhey can't move in anywhere else, 

either -- not in Ma;yland. 'lhe situation is the same all over 

the whole area. 

Now, briefly I would like to point out that the 

A & B Construction case was a similar case; public facilities 

were the prime consideration. 'lbat case is obviously much 

closer, right beside George Mason University, but that was 

decided on public facilities. Also that was RE-1 zoning 

which was upheld. Mr. Hazel's other argument about the Pohick 

that Mr. Williams can't find any property to buy -- well, 

where does it say that every developer who wants to develop 

in a place and buv a piece of oroperty to develop, that that 

is a right? They pointed out there are luute chunks here in 

I don't tmderstand that argument. 

Mr. Williams can't find it. Every piece of property, as I 

pointed out, could be in the bands of a developer who doesn't 

want to sell, wanta to develop himself°~ so I don't see what 

that points to, the fact that he can't find it. 

Mr. Panmel also granted the fact that the Board of 



--·--··--··------·--····-·-- -··---- -·· 

A-67 

Supervisors ls in the process of putting its actions where its 

mouth has been, so to speak, with regards to this Middle Run 

policy and coordinating the Pohick facilities. 'lhey have 
I( 

hired Professor Folick, I believe it is pronounced; who wrote 

the Ramapo ordinance that Mr. Hazel referred to -- I don't 

believe the situation is similar here as was in Ramapo -- I 

think we are in middle grotmd -~ but I do think we have a 

basis in State law for considerations public facilities. 

Anyway, the Board of Supervisors has gone through 

several sessions revising the whole system in the County. 

They have hired a professor who wrote ~t ordinance which 

has been upheld by the New York Supreme Court. 

I believe the appeal was denied, or Certiorai denied 

to the Uv s. Supreme Court to get things in line. 

Inoother words, I am trying to say that they 

haven't just discriminated here and then left it as Mr. Hazel 

would have us feel; they are trying through their actions, 

through meetings and on public television, educational TV, 

to try to get this process more nearly in balance. Moving 

in that direction, ·this ls not just a quick divergence and 

then they are in the policies of the last 20 years. They 

have hired these guys, a guy works ·there right now on a 

in 
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that d1rec.t1on, but it is still my eonteution that baaed on 

. State l• we are in some middle ground. We are obviously not . 

. to Ramapo yet, that we do have a plan that is going to be here 

at this date, bu.t we are moving there. We are spending money 

on it rigbt now to get there, but even without that we are on 

middle ground baaed on State law where the valid decision is 

based on public facilities. 

What would the resul ta of this case be? If the 

Middle Run poliey of the Board is invalid, the whole zone 

is invai1d. Again, when the situation where new, new lands 

for new public f~illties -· we haw it in the older areas -

the key point is tbat Mr. Pammel teetified as far as this 

whole zone buaineu, that RE•l could be developed, Mr. Seldin 

said, RE• 1 waa being developed all over the County. Mr. Downs 

said the same thing. 

It ia not a question of depriving them of all value 

or all uae. 1be point. is that under a cc:nprehensive plan at 

sane date this is vbat we enri.sion for that property. 'l'he 

point is, when? 

I think·that decision ia up to the Board. 

THE COURT& If you develop it RE•l, how do you at 

some subsequent date then change it and put in a neighborhood 

center and things of that nature? 
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MR. SYMANSKI: You obviously don't, Your Honor, but 

if you will agree that a comprehensive plan is a plan, then 

at some date that density is proper, but you can't say, which 

is Mr. Hazel's argument, you can't do anything with that 

property that is a ho!ding zone.· 

The effect of this is: Look, some day a higher 

density. But if you want to develop now, you can. The impact 

on public facilities is going to be one-third. 

THE COURT: What ;to you call it, though, when you 

say in your Master Plan that we feel the proper utilization 

of this land is at 2.0 density with neighborhood center in 

this area and then you say, but you can't do that2 

MR. SYMANSKI: At some time. 

THE COURT: Some day in the future that will be the 

best use, considering everybody in the community, considering 

the County, considering everything that that would be the 

best use;. But you can'·t do that now. Fine, obviously if the 

decision is correct, that there is inadequate facilities, 

that is one thing. But then to say you can't do that n~, 

but you can go ahead and put in RE-1, septic tanks and things 

of that nature, aren't you then damaging the neighborhood 

because you are not making these other facilities available 

to people who are going to develop later, your neighborhood 
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center, your school, things of that nature? 

MR. SYMANSKI: Mr. Hazel has said over and over 

again that we don't have the power to put it in the holding 

zone. The Board is in th.at situation. They can't say, do 

not w;e it. 

THE COURT: My point is, the holding zone, you 

can't use it for anything but holding zone. You can't use 

it for what it should be used for. 

lv1R. SYMANSKI: But what it should be used for is 

obviously the whole basis of this case and that is the Board's 

decision, looking at it at the time the application comes 

before it, under the considerations in the State law, whether 

the public facilities are up to what they should be. Tiiat 

is obviously the basis of the whole case, what the whole 

question revolves around • 

. At this point in time they have to look at it and 

they don't have the facts that it is going to take eight to 

ten years to develop. Again, they could sell it. l just 

don't see how that can be a basis. 'Dlat probably could be 

developed in two years after the sewer. 

THE COURT: Let me ask you a question: In the 

Pohick plan, maybe it was in the report of the Commission or 

the staff to the Board that they said when they were first 

l 
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talking about holding zones, I think it ended up in the later 

Pohick plan, the idea for this area was to in effect slow down 

or retard growth, as Mr. Pammel said, until 1975; and then 

from •75 to 'SO it would go into the development area as is 

the Main Branch, parts of the Main Branch right now. By the 

time the sewer is available, it is past '75 and you are in 

the development area. So how can I consider that as being 

proper retarding? 

MR. SYMANSKI: The front part of the plan refers 

to '75 but the policy in the back of the plan under implementa

tion doesn't have those dates in it. The policies under imple-

mentation talk about exactly what the State Code talks about. 

Th.at is the public facilities with no date attached to it, 

when the public facilities are becoming adequate. 

THE COURT: Who then determines when they become 

adequate?. Obviously the Board, other than for highways. 

MR. SYMANSKI' They have to, under State law. 

THE COURT: They are the ones who have the duty, 

obviously, to provide for public facilities and they make 

the decision on when they are provided. 

MR. SYMANSKI: '!hey are also the ones under study, 

' like under study to provide economically and efficiently and 

to protect against undue density of population in relation 
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to community facilities existing or available. That just shows, 

as Mr. Seldin referred to it, a delicate process with a lot 

of considerations. But as I said before, I think that is 

where the matter is fairly debatable rather than a yes or a 

no, you are right or you are wrong. Again I think they have 

to consider what has gone before. With. all this development, 

this development going on, with what is on the long-range 

plans for roads, I just don't see how anybody can say there is 

not going to be a problem here. l~.tblmfthayhave got to con

sider this when they look at this. We have already done this. 

How can they do.this. in a vacuum1 Just like schools, Mr. 

Whitworth figuring he has to look at what has already been 

zoned tQ determine that Caldwell is going to be filled up 

and maybe over when it opens. Saratoga needs a school as a 

higher.priority than the area which doesn't have children now. 

It is a p~ocess with a lot of factors, a lot of considerations. 

But again, the plaintiffs are under the duty of showing that 

the Board was clearly arbitrary and capricious, not that there 

1was a questicn mark, but clearly, they were clearly black and 

!white wrong. 

I think I will close very briefly. I think the two 

key statements -- well, there are key statements, one in Mr. 

Seldin who says it is a delicate process, easy to get out of 
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balance. Again, our position is that it is already out of 

balance. 

Number two, Mr. Payne, which question Mr. Hazel 

over objection Your Honor allowed, having the policies of the 

last 20 years caused congestion in streets and overcrowded 

, school, yes, but that is the way it bas been; we put a sewer 

line in there a good many years ago. 'nlat sewer line is going 

to tell us what occurs now without consideration for the State 

Code. 

Mr. Hazel's questions about, isn't that the way we 

have always done it, aren't schools crowded elsewhere, aren't 

roads congested elsewhere, aren't these roads as good as else-

where -- that is the key point. Do we have to follow Mr. 

Payne and say that is the way we have always done it? 'Ibis 

resulted in congestion in the streets and crOW'ded schools or, 

under Sta~ law, can the County Board diverge from that 

policy which I think Mr. Panmel's testimony of what they 

have been doing, and it has been on television, and they have 

hired a professor who wrote the Ramapo ordinance -- it shows 

that they are serious about this divergence. This is not an 

isolated case, Your Honor. I believe they were shown to be 

serious and not arbitrary in this divergence. 

Thank you. 
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THE COURT: . Th.e Court finds as a ma.tter of fact 

from the evidence that the public facilities to serve this 

land are either presently available or will be available in 

the reasonably foreseeable future. 

Tile property along the entire eastern boundary of 

the Van Metre land is presently zoned to a density, I think 

was stated, as averaging 12.5 per acre. Just to the north. 

of this land are coamercial sites plus townhouses, not too 

many hundred feet away from that little tip on the Van Hetre 

land. And also, next to that tip is RT-10 in the C-192 zoning 

area .. 

Under these circumstances, the ·court is of the 

opin$on that to keep this land in one-acre zoning is unreason-

able and arbitrary and capricious. 

Under the Boggs case, obviously the Court did not 

tell the Board which other level of zoning should -be applied 

to this land. That is a legislative function for them to 

exercise. 

The Court further finds that the County Board and 

the staff of the County have, and still do follow, a policy 

and procedure that when an applicant applies for a certain 

zoning category, that they also corisider what I might call 

lesser-included categories before there is a final decision 
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by the Board. In this case, or in these two cases, it is 

clear from the evidence that the oppQrtunity to be considered 

at a lower density than the 12-5 was not made available to 

these applicants and, therefore, in effect denial of the 12-5 

was a denial of R-17 or any of the other alternative zonings 

: that would be less in density than that of 12-5. 

'lb.e Court hereby directs the Board of Supervisors 

to rezone this land to a category of a higher density than 

. HJ.::-1. 

I The next statement I am going to make relates to 
I 
I 
1 the fact that both of these applications, I believe, have 

'been pending for three years. Til.e Court will allow the 

Board of Supervisors and direct the Board of Supervisors 

to make a decision 011 this within a reasonable time. If it 

,should become apparent that they are not acting within a 
I 

I reasonable time, the Court will have to take further action. 

·I am not ·going to set a.specific limit -- I think that has 

been done in another case -- but I would prefer to, with the 

Board's very busy calendar, that they schedule it as soon as 

they reasonably can for hearing on another zoning category. 

MR. SYMANSKI: May I ask a questionZ We have some 

debate in other cases -- might as well get it out of the way 
-~· I ;now. It is the County's position and our belief that this 
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order is one that we can appeal. A legislative act has been 

declared invalid. 'lhe other side says that it is in the 

breast of the Court and it is not samethi~ that we can appeal 

at this point. nie Board has to say, Your Honor, we are not 

going to do what you say or to rezone it to the same category 

or to rezone it to another category and ask for a stay and 

risk mootnesa being declared on appeal. I am asking if Your 

Honor has any directions on that debate? 

THE COURT: Th.ere is no way I can direct you on 

W:hat the Supreme Court will say about whether there is an 

a;ppealable order, sir. '!bat would be a magnificant power, 

if you could decide whether an appellate Court can hear your 

cases. It would be unusual. 

MR. SYMANSKI: Interlocutory, or does it extend -

THE COURT: At this point, it looks interlocutory 

to me because I am retaining power and authority to do some

thing further if need be.· lbat is just my guess. 'Dle 

Supreme Court of Virginia may say this is a final order and 

tell me to do something else. 

Will you prepare an order, sir? 

MR. HAZEL: Yes, sir. 

(Whereupon, at 1:20 o'clock p.m. the hearing in the 
,, 

above-entitled matter was concluded.) 
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·CERTIPICATE OF RBPOk'tllt :~' 

I~ <JUBRRT ~. c.s.B., hereb7 c.11:1.f'1· that the 

foregoing transcript is a tl'\te and correct transerlpt 

of the proceedings in the above-en~~tled matter taken 

in P&!rfax Cirelli t Court Juq 12 and l9, 1973. 

In wi.tne&s whereof, :I have set my hand thi.s 

6th day of .11111'1 1973· 
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