


TABLE OF CONTENTS
App.Page

Motion For Judgment-Filed 'March 3, 1972 __._ _.._ _ _._............ 1

Answer And Grounds Of Defense-Filed March 21, 1972 _.__ _._....... 2

Motion For Judgment-Piled March 3, 1973 ._ _._ _ . __ 3

Answer And Grounds Of Defense-Filed March 21, 1973 . ._ __ __ . 4

Order~Entered May 3, 1973 .._.__. .__ ._._._ ~ --__ _ _. _. 5

Judgment Order-Entered June 27, 1973 _._._.._._.. . .__ _...... 5

Notice Of Appeal And Assignments Of F:rror-Filed July 6, 1973 _.__ 6

Order--Entered July 27, 1973 ._ _._. ._. .._..__.__ _ _ _ 7

Excerpts From Transcript Of Proceedings:

Testimony of William Lawrence Reagan
Direct Examination _._.. _..__._ _ __..__ _ __ _. 7
Cross Examination _._.._..__ _._._ _._. ._ _. . _ 9.

Testimony of Wesley Massey
Direct Exan1ination __.__ .,,__. ._ _ _ __ _.__16

Testimony of Katherine Young
Direct Exanlination __._ __._.__._.__.. ._.__ _ _ _............ 18

Testimony of Frances Perez
Direct Examination _._ __._._..__._ __ __ _.__ _. __. ._.... 19

Testimony of Vincent J. Reagan
Direct Examination . .._. _..__ _._ _ __ _ 21

Proceedings On Motions - _ _ _ _._ _.._.................. 22

Exception - -..- _ __.._ _ __ _.. 33

Certificate _ __ __..__ _ __ _ __"__ _. ._ 33



MOTION FOR JUDGMENT

(Filed March 3, 1972)

[1] * * *
The undersigned, William Lawrence Reagan, an infant, who sues

by and through his father V. J. Reagan, as next friend, will, twenty-
one days after service of this Motion for Judgment on you, move the
Hustings Court of and far the City of Newport News, Virginia, for
judgment against you in the amaunt af FIFTY THOUSAND DOLLARS

($50,000), plus the cast of this praceedings and award of execution,
for persanal injuries sustained by him in the following manner, to~wit:

1. On the 4th day of July, 1971, yau, Frances Perez, owned and
occupied a dwellinghause and yard surraunding the same lacated at
348 - 52nd Street in the City of Newport News, Virginia, and while
So' occupying said hause gave a birthday party far a small child, and
the undersigned, William Lawrence Reagan, fourteen years af age,
was invited to' and attended said party, and at the time af the occurrence
of the mishap hereinafter mentianed occupied the positian af a social
guest.

2. Thereupon, it became yaur duty as awner and user af said
premises to' carrect any condition knawn to' you ar which you had
reason to' knaw wauld involve an unreasonable risk af harm to' the
undersigned and to' warn the undersigned of such condition if yau
shauld have expected that he would nat discaver or realize the danger
and did not know ar have reasan to' knaw [2] of the candition and
the risks involved.

3. Natwithstanding the aforementianed duties, you negligently
omitted and failed in yaur duty as abave alleged and as a praximate,
result and in oonsequence thereof, the undersigned, while an said
premises as a social guest, was injured when he and anather child were
occupying a hammock, ane end af which was tied to' a tree and the
ather end of which was tied to a chimney of an old building that had
been previously demalished, and while so accupying the afarementioned
hammack, the chimney callapsed and the brick and debris therefrom
fell upon and over the body af the undersigned, by which means he was
caused to suffer painful, disabling, permanent and disfiguring injuries.
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4. The injuries sustained by the undersigned as afa.resaid are
disabling, permanent, painful and pragressive in nature, have caused
the undersigned to' suffer nervausness, headaches, mental anguish, emo-
tianal disturbance, physical pain and limitatia.n af activities, and will in
the future cause the undersigned to' So' suffer.

5. The undersigned has in additian to. all O'f the faregaing been
prevented by such injuries fram fallO'wing his usual and custamary
activities without hindrance.

6. All af the foregaing injuries and resultant cansequences were
due to' the sale negligence and amissians af you, Frances Perez, which
negligence and amissians were the sale praximate cause af the injuries
and cansequences afaresaid.

WHEREFORE}the undersigned will, twenty-a.ne days after service
af this Mation far Judgment an yau, mave the Hustings Caurt af and
for the City af Newport News, Virginia, far judgment against yau in
the amaunt af FIFTY THOUSANDDaLLARs ($5'0,000) [3] plus the cast
af this proceedings.

* * *
ANSWER AND GROUNDS OF DEFI':NSE

(Filed March 21, 1972)

[5] * * *
Fa.r answer and grounds a.f defense to the Motian far Judgment

Defendant, Frances Perez, cOomesand says:

1. Defendant denies each and every allegatian in the Matian for
Judgment, particularly all allegations of negligence.

2. Defendant denies that Plaintiff was injured in the manner and
to. the extent alleged in the Matian for Judgment.

3. Defendant says that she was not guilty af any negligence
which praximately caused ar efficiently cantributed to. the injuries and
damages alleged to' have been sustained by Plaintiff.

4. Defendant says that the injuries and damages, if any, sustained
by Plaintiff were caused salely by his awn negligence ar the negligence
af persons other than Defendant.
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5. Defendant says that if she were guilty of any negligence, which
is expressly denied, such negligence was remote and was nat a praximate
cause af the injuries and damage, if any, sustained by Plaintiff.

6. Defendant says that Plaintiff was guilty of contributary negli-
gence and assumptian of risk, which bars any recovery by him.

[6] 7. Such ather defenses that may be available at ar befare
trial, ar which may be justified hythe evidence at trial.

* * *
MOTION FOR JUDGMENT

(Filed March 3, 1973)

[7] * * *
The undersigned, Vincent J. Reagan, will, twenty-ane days after

service af this Motion far Judgment an yau, mave the Hustings Court
of and for the City of Newport News, Virginia, far judgment against
yau in the amount O'f TEN THOUSANDDOLLARS($10,000), plus the
cost of this proceedings and award af execution, far the following
reasons, to-wit:

1. That on the 4th day of July, 1972, yau, Frances Perez, owned
and occupied a dwelling house and yard surrounding the same located
at 348 - 52nd Street in the City af Newport News, and while so occupy-
ing said house gave a birthday party far a child and William Lawrence
Reagan, the fourteen year old san of the undersigned, was invited to'
attend said party, and at the time of the occurrence of the mishap
hereinafter mentianed accupied the pasitian of a social guest.

2. Thereupon, it became and was yaur duty as awner and user of
said premises to' carrect any canditian known to' you or which you had
reason to knaw wouldinvalve an unreasonable risk of harm to' William
Lawrence Reagan and to' warn him af such conditian if you should
have expected that he would not discover or realize the danger, and did
nat know or have reason to' know of the conditian and the risks involved.

3. N atwithstanding the aforesaid duties, yau negligently omitt~d
and failed in your duties as abave alleged and as a [8] praximate result
and in cansequence thereof William Lawrence Reagan was severely in-
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jured while on said premises as a social guest when he and another
child were occupying a hammock, one end of which was tied to a tree
and the other end of which was tied to a chimney of an old building
that had been previously demolished, and while the children were so
occupying the aforementioned hammock, the chimney collapsed and the
brick and debris therefrom fell upon and over the body of William
Lawrence Reagan, by which means he was severely injured and the
undersigned was obliged to spend and become obligated for large sums
of money in an effort to cure, relieve and minimize his injury, and it
will be necessary for the undersigned to continue to expend money in
an effort to cure and minimize said injuries. Furthermore, the under-
signed has been deprived of the services of his son, William Lawrence
Reagan, age fourteen, and will continue to be deprived of such services
by reason of the injuries hereinbefore mentioned.

WHEREFORE,the undersigned will, twenty-one days after service
of this Motion for Judgment on you, move the Hustings Court of and
for the City of Newport News, Virginia, for judgment against you in
the amount of TEN THOUSANDDOLLARS($10,000), plus the cost of
this proceedings.

* * *
ANSWER AND GROUNDS OF DEFENSE

(Filed March 21, 1973)

[10] * * *
For answer and grounds of defense to the Motion for Judgment

Defendant, Frances Perez, comes and says:

1. Defendant denies each and every allegation in the Motion for
Judgment, particularly all allegations of negligence.

G

2. Defendant denies that Plaintiff was damaged in the manner
and to the extent alleged in the Motion for Judg~ent.

3. Defendant says that she was not guilty of any negligence
which proximately caused or efficiently contributed to the damages
alleged to have been sustained by Plaintiff.

4. Defendant says that the damages, if any, sustained by Plaintiff
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were caused solely by the negligence of Plaintiff'ssO'n, William Law-
rence Reagan, or the negligence of persO'ns other than Defendant.

S. Defendant says that if she were guilty of any negligence, which
is expressly denied, such negligence was remO'te and was nO't a proxi-
mate cause of the damage, if any, sustained by Plaintiff.

6. Defendant says that Plaintiff's son, William Lawrence Reagan,
was guilty O'f contributory negligence and assumptiO'n of risk, which
bars any recovery by Plaintiff.

[11] 7. Such other defenses that may be available at or before
trial, or which may be justified by the evidence at trial.

* * *
ORDER

(Entered May 3, 1973)

[12] * * *
On motion of AttO'rney for the Plaintiffs in the above-captioned

cases, it is ADJUDGEDand ORDEREDthat these two cases be, and the
same hereby are cO'nsO'lidatedfor trial.

* * *
JUDGMENT ORDER

(Entered June 27, 1973)

[13] * * *
This actiO'n came on this day fO'r trial on the issues joined in the

pleadings and a jury was impaneled, namely: Sherman Harris, Leonard
W. Fair.field, William H. Gaw, Daniel C. Stinson, William M. Robert-
sO'n,Mrs. Gaynelle NewtO'n, and Alvin S. Butterworth, Jr.

At the conclusion of the Plaintiff's evidence, the Defendant, by
counsel, moved the Court to strike the evidence of the Plaintiff and to'
enter Summary Judgment in favor of the Defendant O'n the grounds
that the Plaintiff had failed to' establish a prima facie case of negligence
O'n the part of the Defendant and for other reasO'ns assigned during
argument.



App.6

UPON CONSIDERATION.WHEREOF,and for the reasons stated into
the records from the bench-the Court does sustain the Motion and it
is accordingly ORDEREDthat the evidence of the Plaintiff be, and the
same hereby is, stricken, that the jury is discharged from further can-
sideratian of this case; and that Summary Judgment is awarded in favar
af the Defendant, to' which action of the Court Plaintiff, by counsel,
duly abjected and accepted.

* * *
NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR

(Filed July 6, 1973)

[ 14] * * *
TARE NOTICEthat the respective plaintiffs in the above styled and

numbered actions hereby appeal to the Supreme Caurt af Virginia
from the judgments rendered in each such case on the 27th day of June,
1973, and assign error as follaws:

Assignments af Errar

1. The Court erred in sustaining the motian of the defendant to
strike the evidence of the plaintiff, WiJ1iam Lawrence Reagan, infant,
in the first numbered action.

2. The Caurt erred in sustaining the motion af the defendant to'
strike the evidence af the plaintiff, Vincent ]. Reagan, in the second
numbered action.

3. The Caurt erred in refusing to' permit the jury to' pass [15]
upon the issues between the parties in each such action, under praper
instructions, and render a verdict in accardance therewith.

4. The Caurt erred in entering summary judgment in favar af
the defendant in each of the said actians.

Appellants give notice that a transcript af the testimony and ather
incidents of trial will be filed in due course .

....•...

* * *
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ORDER

(Entered July 27, 1973)

[18] * * *
It appearing to the Court that the Defendant has appealed her

convictions in this Court and the records, transcripts and exhibits are
now ready to be sent to the Clerk of the Supreme Court of Virginia.

It is ordered that the Clerk of this Court retain custody of the
Plaintiff's Exhibits NO.1 and NO.2 and if requested, to immediately
transport the same to the Oerk of the Supreme Court of Virginia.

* * *
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS

[3] * * *
Testimony of William Lawrence Reagan

Direct Examination
By Mr. Pitchford:

Q What is your name?

A William Reagan.

Q Howald are you?

A 15.
Q Howald were you on July 4, 1971?

A 13.
Q When is your birthday?

A August 6.

Q On the day I have mentioned, did you go to the home of Mrs.
Perez located at 348 52nd Street?

A Yes, ma'am-sir.

[4] Q And while there-why did you go there?

A Supposed to have been a party there.

Q What sort of a party?
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A Birthday party.

Q Were you invited to' gO' to' 'the hame ?

A Yes, sir.

Q By wham?

A Larry Perez.

Q By whom?

A Larry Perez.

Q Howald is Larry?

A I dan't knaw.

Q Was it his birthday?

A I dan't know. I dan't knaw. He invited me.

Q Abaut what time did you go to' the Perez home to attend a
birthday party?

A I don't knaw. It was getting dark.

Q Getting dark?

A Yes, sir.

Q What did you all dO'at the birthday party?

A We went in and we stoad aut in the living room and talked for
awhile, and then, went down in the basement; stayed dawn there for
abaut an haur ar So'. And then Wesley Massey and Alan and Teresa
Williams and Anna Williams went aut in the back yard, and a bunch
of peaple follawed us; and [5] somebady gat in the hammock before
us. And then me and Teresa got in the hammack; somebady was push-
ing us. I don't knaw whO' it was. And sa, I dan't know-I remember
waking up in the haspital.

Q What were you doing just before you said samebody was
pushing you? Pushing you in what?

A The hammack.

Q And where ~as the hammack?

A Tied to' a tree and to' the chimney.
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Q Tied to' a chimney and what?

A TO'the chimney and to' the tree. That is what it ,vas tied to'.

Q And lang were yau in the hammock before the mishap, if
you know?

A I can't remember.

Q Was it a long time, or short time, ar dO'you have any memory
at all?

A I dan't know. I can't remember. Really, it's been a long time.

Q Had yau ever been in a hammock before?

A NO', sir.

[7] * * *
Cross-Examinatian

By Mr. Dowding:
Q Billy, I believe you said your birthday was August the 6th; is

that right?

A Yes, sir.

Q I didn't catch the year. I don't think you gave us that.

A 1957.

/

Q So' yau were 14 then, an-

A Thirteen. I had my fourteenth birthday in the hospital.

Q That's what I was getting ready to' say. You were thirteen at
the time of the accident, and you had your fourteenth birthday a little
mare than a month later while you were in the haspital; is that correct?

A Yes, sir.

[8] Q And where did you attend schogl at this time?

A In the Newpart-no, Jackson Elementary.

Q All right. And what grade had you campleted, the June befare
this occurred?

A I think it was seventh. It was seventh grade.
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Q I am sorry. I can't hear you.

A Seventh grade, I think.

Q Seventh grade. And was that the grade that you were suppose
to be in?

A No. I was going into the eighth.

Q Pardon me?

A I was going into the eighth.

Q The following September you are talking about?

A That summer, and then in September, I was-

Q Were you going to school during the summer?

A No, sir.

Q Well, my question -is, you just finished the seventh grade?

A Yes, sir.

Q And that was the correct grade for you to have been in;
wasn't it?

A Yes, sir.

Q And had you been getting along pretty well 111 school up
through the seventh grade?

A I failed the sixth grade.

[9] Q You repeated that?

A Yes, sir.

Q And did you get along in the seventh grade?

A Yes,sir.

- Q You passed that all right, and you went into the eighth grade
the following year is that right?

A Yes, sir.

Q Now, .Billy, as I understand it, when you first went to the
Perez home, you went down into the basement; that's where the party
was?
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A No. We stayed up on the first floor for a little while, then
went down into the basement.

Q Had you even been to the Perez home before this particular
day?

A No, sir.

Q You had not ever been there?

A No.
Q And after you stayed upstairs for awhile, you went down

into the .basement, and then you and three others went out into the
back yard; is that correct?

A Yes. And everybody followed us into the yard.

Q So everybody went out there, and about how long did you
think you stayed in the back yard before the accident happened?

A I can't remember.

[10] Q Now, you saw the hammock, as I understand it, and
you saw that one end of it was attached to a tree; is that right?

A Yes, sir.

Q How was it attached to the tree?

A It was tied.

Q Just tied around the tree, or tied to something that was at-
tached to the tree?

A It was tied to the tree.

Q And you saw that the other end was attached to this chimney
that you have described; is that right?

A Yes, sir.

Q And how was it attached to the chimney?

A It was tied.

Q With a rope?

A , I don't know. I can't remember. I don't know. But it was
attached to that chimney.
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Q And yau saw that as saan as you went aut in the back yard;
is that right?

A I didn't see the hammack. I went to' sit an the steps with
Wesley for a little while, and everybady was playing in the hammack.
And then, me and Teresa went and gat in the hammack.

Q All right. Sa haw many kids were there altagether? Wauld
yau estimate?

Abaut haw many?

I really dan't kn0'w.

[11]

Q
A

A I don't knaw. I dan't remember the exact number.

Q Well, let's see, were there as many as 10, dO'Y0'Uthink?

AYes, I think sa.

Q Were there as many as 20?

A I d0'n't think there were that many.

Q Wauld it be fair to say pr0'bably samewhere between 10 or
20 children?

A About 15, I guess.

Q And what was the general age graup of the children who were
there?

A Around my age:

Q Were there same alder?

A Yes, sir.

Q Were there any Y0'unger ?

A Yes, sir.

Q And you say that all the others had been playing in the ham-
mack befare you and Teresa gat in; is that correct?

A Not alraf them.

Q About h0'w many wauld Y0'Uthink?

A S0'me were playing; I dan't really know. I was sitting 0'n the
steps, and S0'mewere playing in the hammack.
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[12] Q But yau did remember that some af the other children
played in the hammock befare you and Teresa gat in it; is that right,

A Yes, sir.

Q And did the anes that played in the hammock swing in the'
hammock, tao? Was sameane pushing them?

A Yes, sir.

Q How many children were in the hammock at one time while
this was gaing on?

A Abaut twa, ane ar twa.

Q One ar twa at different times; is that right?

A Yes, sir.

Q And were there times when there were twa bays together in
the hammack?

A I can't remember.

Q But yau dO'remember that sometimes there were twa children
in the hammock; and sametimes one; is that right?

A Yes, sir.

Q And during this time, samebody was pushing them in it and
swinging back and farth; is that right?

A Yes, sir.

Q And nathing happened to' the chimney then; did it?

A NO'.
Q N aw, then yau and Tracy went over and yau got [13] into the

hammack; is that right?,
A Yes, sir.

Q Tell the members af the jury generally what pasition yau
were in when yau got intO' the hammock. Were yau laying down or
straddling it, ar just haw were yau in it?

A She was laying acrass, and I was straddled; and they were
pushing.
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Q She was laying across the hammock and you were straddling?
By that, yau mean, you had a leg an each side of the hammock?

A Yes, sir.

Q And did yaur feet'tauch the graund?

A I can't remember.

Q And was somebody pushing from each side, ar just one side?

A From one side.

Q Were you swinging back in an arc like I am describing to' yO'u
with this pad of paper?

A Yes, sir.

Q' And befare you and Tracy gat intO' the hammock, did yau gO'
aver and examine the tree?

A No, sir.

Q Haw did the tree laak to' yO'u?

A I can't remember.

Q DO' you recall that yau saw anything unusual [14] about the
tree, ar anything dangeraus, as far as you were concerned?

A No, sir.

Q Because if there had been anything that appeared dangeraus
about the tree, you wauldn't have gatten in the hammack in the first
place?

A If I knew it was dangerous, I wauldn't have.

Q That's right. And did yau gO' aver and laok at the chimney?

A Na, sir. Everybady else was swinging in it, too, sa I guessed
it would be safe.

Q So yau assumed that it was all right because everybody else
had been swinging in it, and nothing happened; is that right?

A Ye,s, sir.

Q And you didn't ga aver and inspect the chimney, or try to'
push an it, shake it, ar anything like that; did yau ?
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A NO'.
Q It was a brick chimney; wasn't it?

A Yes, sir.

Q And yau cauld see that the battom O'f it was set dawn in can-
crete; couldn't yau?

A I didn't loak.

Q Yau didn't look. But there wasn't anything [15] abaut the
appearance af this chimney that you saw that lead yau to believe it was
dangerous in any way; was it?

A NO',sir.

Q Because if it appeared to' be dangerous, you wauldn't have
gotten in it in the first place; wauld you?

A I don't knaw if it was. I saw everybady else swinging.

Q I understand that. But if you had known there was anything
dangeraus abaut that chimney, yau wouldn't have gotten intO' the swing
in the first place !'

A Yes, sir.

Q Yau mean yau wauld nat?

A NO', I wauldn't have.

Q Because yau were 13 years old at that time, and you were aware
that it wauld be dangeraus to' get intO'a hammock that .was attached to
samething that appeared to' be dangeraus. Yau cauld appreciate that at
this time; cauldn't yau?

A Everybady else was swinging in it, So' I guess I cauld, toO'.

Q I understand that . .But back at this time that this happened,
Billy, what I'm asking yO'u is that you were intelligent enaugh to'
realize that yau shauldn't have been getting intO' a hammock if it was
attached t'Osamething that appeared to' be weak O'rdangerous, ar likely
to' fall; isn't [16] that true?

A Yes, if I wauld be aware af it.

Q That's right. Because you were intelligent enough on the
day that that accident occurred to' realize that; weren't yau?
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A Yes, sir.

Q There isn't any questiO'n about that; is there?

A NO',sir.

Q You didn't see Mrs. Perez on this night; did you?

A I can't remember.

Q Just one moment please.
How old was Tracy at the time this happened?

A I guess about 16-15, something like that.
Her name is Teresa.

Q I am sorry. I thought you were referring to her as Tracy, but
that name is Teresa?

A Yes, sir.

* * *
Testimony of Wesley Massey

-[24] * * *
Direct Examination

By Mr. Pitchford :
Q What is your name?

A Wesley Massey.

Mr. Dowding: I am sorry. I didn't get the first name.

The Witness: Wesley Massey.

By Mr. Pitchford:
Q How old are you, Wesley?

A 17.

Q Where do you live?

A 5200 Huntington Avenue.

Q Were you at the Perez home on the night of July 4, 1971?

A Yes, sir.
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Q And when Billy was injured?

A Yes, sir.

Q Why were yau there?

A I was invited by Larry Perez.

Q All right. Tell us what yau children did at the birthday party
befare the happening af the accident.

[25] A Yes,sir.

Q What did yau-all dO'before the accident happened?

A Well, we went to' the hause and went down in the basement
and listened to' same records and went up and went aut in the back
yard. And we started-they started swinging an the hammock and
just fell. And that was it.

Q How long were yau-all in the back yard befare the hammock
fell ?

A I'm nat sure. I cauldn't say.

Q Had you been in the hammock?

A NO',sir.

Q Had you seen other children in the hammO'ck?

A Yes, sir.

Q And to' what was the hammack fastened?

A Sir?

Q What was the hammock fastened ta?

A One end was an a tree, and the ather one was tied to' the
chimney.

Q Was the chimney attached to' anything?

A NO',sir.

Q Did yau see the chimney? Did the chimney fall ?

A Yes. I seen it when it fell.

Q What was happening just before the chimney did fall?



A Everybody was just running around in the back [26] yard
having a party.

Q And where was Billy?

A He was in the hammock.

Q Did you see him in the hammock?

A Yes, sir.

Q When the chimney fell, what happened to' Billy?

A It knocked him out.

Q -And then what happened?

A Well, I guess it was. about 10 or 15 minutes before the anbu-
lance carne. Somebody called the ambulance. I don't remember who it
was.

* * *
Testimony of Katherine Young

* * *
Direct Examination

By Mr. Pitchford:
Q State your name, please, ma'am.

[27] A Mrs. Katherine Young.

Q Where do you live?

A 347 51st Street.

Q Where is that in reference to the horne of Mrs. Perez?

A Mrs. Perez lives back on the corner, and I live at the third
door from the Warwick Boulevard.

Q Do you know how long Mrs. Perez lived in the neighborhood?

A I do not.

Q Ma'am?

A I do not. --.
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Q Do you recollect a building being torn down in the back of the
Perez's?

A Yes, sir.

Q And after that building was torn down, was some part of it
left up?

A Yes, sir.

Q What was left up?

A The chimney.

Q Was anything tied to or attached to that chimney?

A The hammock.

Q Did you know that Billy Reagan was hurt in that hammock on
July 4?

A I knew children were hurt over there.

[28] Q Where were you when this happened?

A I was in my kitchen. I had gotten out of bed, I think, it was
around 9:30, somewhere around 10:00. And I put on my robe. I heard
them screaming, and I went out on the back porch. But I did not know
he was hurt.

Q Had you ever gone over into the Perez's yard and looked at
the chimney?

A No, sir.

* * *
Testimony of Frances Perez

* * *
Direct Examination

By Mr. Pitchford:
Q State your name, please; ma'am.

A Frances Perez.

Q Mrs. Perez, did you on July 4, 1971 live at [29] 348 52nd
Street?
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A Yes, sir.

The Court: Will you speak up a little.

The Witness: Yes, sir.

By Mr. Pitchford:
Q How long have you liyed there?

A I wO'uldsay about a year.

Q During that year's time, did you or your family tear down an
old building in the back? .

A Yes, sir.

Q What kind of a building was it?

A It was a dauble garage.

Q And why was it tarn dawn?

A It was getting ready to' fall.

Q Getting ready to fall down?

A Yes, sir.

Q And that was the reason it was tO'rn down?

A Yes, sir.

Q Why didn't yau tear the chimney down when yau tore the
garage down?

A We were planning to' build back.

Q You were planning what?

A To build back.

Q Did you ever inspect the chimney, or have the .chimney in-
spected?

[30] A NO', sir.

Q When was the hammock tied to' the chimney?

A About twa days.

Q Abaut what?
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A About two days.

\ Q Before this accident?

A Yes, sir.

[31] * * *
Testimony of Vincent J. Reagan

* * *
Direct Examination

By Mr. Pitchford:
Q State your name, please.

A Vincent Joseph Reagan.

Q Where do you live, Mr. Reagan?

A 483 Huntington Avenue.

Q This Billy, the boy that was sitting beside you, is that your
son?

A Yes, sir, it is.

Q Was Billy involved in an accident on about July 4, 1971?

A Yes, sir, he was.

[31A] * * *
Q Now, were you familiar with the premises at 348 S2nd Street

occupied by Mrs. Perez?

A I had passed it, but I didn't know who lived there.

Q What, if anything, do you know about an old dilapidated
building being torn down in her back yard?

A Well, I knew there was a two-car, white garage facing War-
wick Boulevard, and on occasion, I passed it. And I seen that it was
being demolished, and my son-in-law and I passed it two or three days
later and it had been pretty well pulled down; and it looked like some
debris had been down beside it. But most of it had been hauled away,
and there was a brick flue chimney which evidently would have been at
the rear of the garage.
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Q Describe that to' me, if you will.

A Oh, I would say it was a 20-inch square brick flue, square,
apprO'ximately 16 feet high.

Q Was there anything at all supporting the chimney?

[32] A NO',sir. It was, just a brick flue standing alone.

Q And when did that have reference to the happening of the
accident?

A PardO'n?

Q How long befare the accident did you make that observation?

A Well, it was just a matter of days. We were gaing to' New
Market, and sO'mething else was being torn down in the north end,
and being a resident there, I just happened to' notice it. That was all.

[35] * * *
PROCEEDINGS ON MOTIONS

Mr. Dowding : Yes, sir. If Your Honor please, at this time, the
defendant would mave the Court to' strike the evidence of the plaintiff
an~ enter summary judgment [36] for the defendant on several
grO'unds. . -

We start with the propositian in the case that at the time of this
unfartunate accident, .Billy Reagan occupied the position af a social
guest 0'n the premises of Mrs. Perez; that, in fact, is alleged in his
mation for judgment. So' there is no questian 'in this case as to' his
status.

Naw, the evidence has been develO'ped, or perhaps I shauld say,
the lack af it is very simple. The garage which existed on Mrs. Perez'
property was demolished. There was a chimney left standing, which
Mr. Reagan has described being abaut 10 inches square and 16 feet
high constructed of brick with a flue.
. There was a birthday party to' which the young man was invited

by ane of Mrs. Perez' children. They ended up in the back yard where
this hammock was lacated; one end attached to' the chimney; one end
attached to' the tree.

After a number af O'ther children had been playing in the _ham-
mock, Billy and Teresa were in the hammO'ck for an unknown periO'd
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af time being swung by same other children, and this chimney callapsed
causing the injury to' him. That is the sum and substance af the evi-
dence befare the Caurt at this time.

There is nat ane iata af evidence bef'Ore the Caurt as to really
what caused the chimney ta fall; what its canditian was, ar far that
matter, even or-I do think the [37] ane yaung man-na, I don't think
so-the twa bricks fram the bottom, I think that may have been in apen-
ing statement. But in any event, the chimney broke and that is that.

Naw, we start with the prapositian that the law in Virginia is
crystal clear that in the case 'Ofa sacial guest who is injured by reasan
of a defect, ar defective canditian in the premises, that persan, in order
ta recover against the owner af the praperty, is required by Virginia
law ta establish that the owner af the property was guilty af willful or
wantan negligence; samething akin, if nat a twin brather af grass
negligence.

Well, I dan't think anybady in this case would even suggest to the
Court that there is an iota af willful ar wantan negligence on the part
af Mrs. Perez. So' with that prapasitian in mind, the only question then
is whether the injury in this case was caused by a candition an the
premises, ar by active negligence an the part af Mrs. Perez. That is the
clear distinctian that is made by the cases.

The case which laid down that rule was BraJdshaw v. Mvnter de-
cided in 1965, where a guest was injured when she fell off a harse
awned by the property owner which was a wild, uncantralled harse.
And this was shown, and that was knawn to the owner, but still in spite
af that knawledge, the awner allawed this particular plaintiff ta ride
this horse. The court in that case said this is active negligence [38] an
the part of the awner, allowing sameane ta ride a horse which is known
ta be unruly, uncantrollable and dangerous. But it said-it drew a clear
distinctian between cases af that nature and cases where the injury is
caused by a conditian on the premises. Naw, certainly it can't be
seriously argued that the injury in this case was caused by samething
ather than a conditian 'Ofthe premises. There is nat an iota of evidence
befare the Caurt af any activity at all on the part af Mrs. Perez in con-
nectian with this matter. The rule af-befare I get to that, BraJdshww v.
Mvnter established that rule.

The next case which came alang and which the recovery was
affirmed, was a situatian where a sacial guest was in the home of the
defendant and was injured by a metal chip which flew off of a screw-
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driver when the awner of the property hit the screwdriver with a ham-
mer. It was decided, really, at the same term af court that BradshaJw v.
Mitnter was decided. The caurt again said this injury didn't result from
a canditian af the premises. It resulted from active negligence on the
part af this defendant; and, therefore, there is a duty af ordinary care.

And then we came ta the case of Busch v. Gaglio] decided in 1966.
Naw, this is a case, if Yaur Hanar please, where the facts are as
follaws: The plaintiff, a social guest, was injured when her leg became
impaled on a sharp edge of a pipe which the defendant had driven into
his lawn.

[39] "The metal pipe which caused the plaintiff's injuries was
driven inta the ground with a sledge hammer by the defendant, abaut
six manths befare the plaintiff's accident, ta prevent persons fram park-
ing autamabiles on the lawn. The defendant's mather and sisters pra-
tested the installatian of the pipe. Their protests went unheeded, haw-
ever, because, in the wards af the defendant, 'they could nat abject.'

"The pipe was appraximately ane inch in diameter and pratruded
abave the graund from 12 to' 20 inches. It was located in an unlighted
area, 18 inches from a graveled sidewalk in front of the home and 12
inches fram the edge af a graveled driveway leading inta the praperty.

"The condition af the pipe at the time af the accident was described
as '* * * rusty. The lip of the pipe was battered as if some heavy ob-
ject had been used to' paund it into the ground, and a sectian af the lip or
the end af the pipe was projecting upward in a curved, haok-like
fashion.' "

The Caurt in the Busch case said this is an exceptian ta the rule
of Bradshaw v. Mintetr.

He held that a social guest, "is not in law an invitee, but is nothing
mare than a licensee," and stated that the general rule followed in
Virginia, was "na duty is imposed [40] upon the owner af occupant
ta keep his premises in a safe and suitable condition far the use af a
licensee, and that sa far as the conditian af the premises is concerned
the owner ar accupant is only liable far any willful ar wanton injury
that may be done ta him."

And then they ga an to nate the exceptions invalving injuries re-
sulting from active canduct, active negligence on the part of the hast.
They quate the Restatement af the Law of Torts in this case, and they
said that-they went ta make an exception of Bmdshaw v. Minter
where these tests cauld be met. And the first test is:
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"A possessar of land is subject to' liability far physical harm caused
to' licensees by a conditian an the land if, but anly if, ,

(a) the possessor knaws or has reason to knaw of the conditian
and shauld realize that it invalves an unreasonable risk of harm to'
such licensees, and should expect that they will not discover or realize
the danger, and

(b) he fails to' exercise reasO'nable care to' make the cO'ndition
safe, ar to' warn the licensees af the conditi'On and the risk invalved, and

( c) the licensees dO'nat knaw ar have reasan to' knaw of the can-
ditian and the risk inv'Olved.

Well, dearly this case is bey'Ond the SCape af [41] thase tests,
because in the first place, there is nO'evidence befare the Caurt af what
the "conditian" is that the plaintiff must becamplaining af. The anly
evidence is that this chimney was there, and it broke. Not an iata O'f
evidence af what caused it to' break, ~hich must be shawn, af caurse,
to' even came within a millian miles 'Of bringing the case within the
rules af the Busch case.

All that has been testified to' is that the chimney was there. The
hammack had been used befare, and that it brake; and that is that.
Certainly, it's nat akin to' a case where we are dealing with a pipe
actually driven intO' the graund by the defendant and left a short dis-
tance abave the graund in an unlighted area with a sharp hook art the
end. That, if Yaur Hanar please, is an inherently dangeraus canditian
which any persan cauld see and realize and shauld expect; that if same-
one-a guest carnes walking through, he is likely t'O impale himself
upan it. But that's nat the case with this chimney. There is nathing in-
herently danger'Ous abaut the chimney.

Suppase the evidence in this case was that the tree had braken. We
wauld be in exactly the same situatian. It's simply something there that
this hammock was tied to. There is nO'evidence that anybody had any
prior difficulty, that there was any weakness in this chimney, that
it was anything ather than a salid and stable 10 inches af square brick.

[42] Apparently, the plaintiff is gaing to ask the Caurt to' take
judicial knawledge af the fact, 'Or perhaps, allaw this jury to' speculate
that a 10-inch square brick chimney is inherently dangerous to' tie a
hammock to'. Well, the same is true af the tree, ar anything else that
might fall under unknawn canditians. But the fact af the matter IS,
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if Your Honor please, you can't get away from this. Something caused
this chimney to' fall. I dan't know what it was. The jury daesn't knaw
what it was, and the Caurt doesn't know what it was. It simply fell
while these children were swinging twa af them in this hammock at the
same time.
Nat one iota af evidence that this lady had any knowledge of any-

thing ather than: Number one, the chimney was there, and number
two, the hammock was tied to' it. And that is the evidence and all af the
evidence.

There is nat a suggestion that she knew that this was nat a solid
sup part far this hammock, ar that there was any reason to' believe that
it wauld fall; since the plaintiff's awn evidence is that it had been
used befare an this particular night by a number af children. And that,
of course, is an essential test even under this Busch case invalving the
hook pipe driven intO' the graund, knawledge and active conduct on the
part of the awner.

Sa I dan't think that the plaintiff's attarney is in a pO'sitian to' ask
the Caurt to submit the issue af [43] knowledge to' this jury. Knawl-
edge af what? Knawledge that the chimney was there, or knawledge
that the hammock was there? That's nat what the law is abaut. A law af
this kind is abaut a defective, dangerous condition; and there is nat
any evidence of that before the Court; nor can this jury speculate that,
plain and simply, the chimney is in an inherently dangerous condition
any more than the tree wO'uld be. I say if the tree had braken in this
case, dO'we submit to' the jury and allaw them to' speculate that Mrs.
Perez shouldn't have had the hammock there? So I say the plaintiff
in this case falls dearly within the rule of Bradshaw v. Minter. It
was-if there was any defect, it was there to' start with. It was a
latent defect unknown to' this de,fendant. And the anly duty she had is
to refrain fram willful O'rwantan negligence, and certainly, that can't
even be suggested. Because if yau 10O'kat it this way, Your Hanor, if
we look at the ather side af the case, if the plaintiff is contending that
Mrs. Perez should have known that a chimney af this type was an
inherently dangeraus thing to' attach a hammack to', and that it wauld be
inherently dangerous to' swing in a hammock attached to this chimney,
then where daes that leave young Billy? He would have been 14 years
aId a manth after this accident. Yaur Honor is familiar with the rule
that he is presumed to be incapable of contributary negligence until he is
14. But that presumptiO'n can be rebutted by shawingthat he had [44]
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sufficient development and intelligence to appreciate the danger, if
any, involved and the particular circumstances in that particular case.

Well, by his own testimony, I asked him, and he certainly would
not have gotten into the hammock if it had appeared to him that there
was anything dangerous about it. So how can we say that it must have
appeared inherently dangerous to Mrs. Perez? Obviously, any pre-
sumption in his favor is rebutted by his own testimony that he would
not have gotten into it if it appeared in any way dangerous to him.
So how can we tax such know ledge on to her.

So if he wants to' argue that it was inherently dangerous and it
was inherently dangerous to attach a hammock to' it, and she knew it
was there, then we are right back in the teeth of the young man's own
testimony. If it wasn't inherently dangerous, she has no duty to warn
him in the first place. It's not wanton at all in view of Bradshaw v.
Minter.

It's just like the case when you are walking through somebody's
living room, and the floor appears to be perfectly all right. There is no
give, or softness, or anything to indicate that it's been weakened under-
neath, and the guest falls through the floor caused by a latent defect
unknown to the home owner. It is the same rule that has been applied
in many, many cases ever since this type litigation started in Virginia.
If there was a defect-and, of course, there is [45] no evidence of any,
really, any defect; just the chimney fell. Suppose there was evidence
that the mortar was O'ldand that it had worn away, and that it was in
an obviously weak condition in between certain bricks. If that condi-
tion is not known to her, or nO'tvisible upon reasonable inspection, then
she has nO'duty to warn a guest of sO'mething she doesn't know about
in the first place.

So nO'matter how you look at it, I submit that the plaintiff's
case must fail; and submission of this case to the jury would have to be
on pure utter absolute speculation. For these reasons, we would move
the Court to strike the plaintiff's evidence.

Mr. Pitchford: If Your Honor please, Mr. Dowding has made
reference to two cases, and relying on the first one is that of Limberg v.
Lent) which involved a screwdriver case. That case for the first time
established in Virginia an exception to the rule of gross inculpable negli-
gence. It established, also, that there has to be active negligence on the
part of the defendant.
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Before ruling, I would like for the Court to read the cases because
it's very difficult to get up here and make it clear, the law, as it actually
exists.

The next case that he talked about is that of Bradshaw v. Minter)
206 Va. 450. And the court discusses the duties a little bit commencing
at page 453 where he said:

[47] "In Virginia we have adhered to the general rule that no
duty is imposed upon the owner or occupant to keep his premises in a
safe and suitable condition for the use of a licensee, and that so far as
the condition of the premises is concerned the owner or occupant is only
liable for any willful or wanton injury that may be done to him.

"However, the textwriters and the later cases hald that a different
rule applies where a guest is injured by reason of the activities af the
host which may constitute active or affirmative negligence as distin-
guished from passive negligence, that is, the condition of the premises.
Where the activities of the host are invalved, the test should be one of
reasonable care under the circumstances. As is said in Restatement of
the Law of Torts:

" 'A possessor of land is subject to liability to licensees, whether
business visitars or gratuitaus licensees, far bodily harm caused to
them by his failure to carryon his activities with reasonable care for
their safety, unless the licensees know or fram facts known to them,
should know of the possessar's activities and of the risk invalved
therein.' "

"The principle is thus stated in 2 Harper & James, The Law of
Torts:

" 'There are a goad many dicta-mostly in older cases-and some
haldings to the effect that the occupier af [48] land owes the bare
licensee no greater duty than to refrain fram intentional or willful or
wanton, misconduct towards him. The prevailing view is to the con-
trary, hawever, and it is now generally held that in cases invalving
injury resulting from active conduct, as distinguished from conditions
of the premises, the landawner or possessor may be liable for failure to
exercise ordinary care towards a licensee whase presence on the land is
knawn or shauld reasanably be known to the owner or possessor.' "

Now, these two cases both recorded in 206 Va., deal readily with
active negligence. So' I will address myself to that.

I have called Mrs. Perez, the defendant, and she has testified that
this two-car garage was in her back yard. It was in such condition it
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was falling down. They elected to, and did, tear it down. They did not
tear the chimney down, nor did they inspect the chimney. She assigned
as her reason that they expected to rebuild.

Now, the only real case in Virginia that I have been able to find,
and believe you me, I have done some research, is that of Busch v.
Gaglio) which reviews the two cases I have just discussed and many
other cases. And again, the Restatement of Torts in Virginia has now
laid down the rules on page 348.

"We hold, then, adverting to the Restatement of [49] the Law
of Torts, Second Edition, that the defendant was liable to the plain-
tiff for injuries caused her by the condition on his land if he knew or
had reason to know of the condition, should have realized that it in-
volved an unreasonable risk of harm to her, should have expected that
she would not discover or realize the danger, and failed to exercise rea-
sonable care to make the condition safe or to warn her of the condition;
provided, howev'er, that she did not know or have reason to know of
the condition and the risk involved."

That comes from the case where the stake was driven into the
ground to keep people fra.m parking there.

I submit to the Ca.urt-pa.int a.ut to the Court in the Busch case,
the court permitted the case to go to the jury and then set it aside rely-
ing a.n the two cases earlier discussed; and then set the verdict aside
taking the positia.n that there was no thea.ry in law by which the plain-
tiff could recover.

The Supreme Court a.f Appeals reviewed the cases, and this Re-
statement of the Law of Torts, Second Editia.n, covered other excep-
tions to the Rule that fits here; and they held, and very properly so,
that it was a matter fa.r the jury to determine from all of the facts and
circumstances. No cases are ever exactly alike. We have principles of
law that we have to apply. We have the principles here, and submit,
sir, [50] that we are entitled to go to the jury. The jury is entitled to
determine whether or not under all these facts and circumstances this
condition was unreasonably safe or exposed this boy to a danger that he
could not reasonably apprehend or expect.

So I submit that the evidence should not be stricken. If you would
like to read the cases, I have the books here.

Mr. Dowding: I would like to reply just briefly, sir.



App.30

I think Mr. Pitchford's argument has defeated his own position.
What, for example, would Your Honor instruct the jury? If you find
that Mrs. Perez knew or should have known of a defect in the chimney,
or what evidence are they going to find that? The evidence is that the
chimney was standing there in plain obvious view to everyone. The
hammock was there and had been used successfully. And listen, very
briefly, if Your Honor please, to what this case says, this Busch v.
Gaglio case.

Mr. Pitchford: Page 348. Do you want to read mine?

Mr. Dowding: I have a differen! book.
It is talking about the dangerous condition and should have realized

that it involved an unreasonable risk or harm to her. What evidence
is there of that? What evidence [51] is there that Mrs. Perez knew
or should have known that the mere fact this hammock was there and
attached to the chimney involved any unreasonable risk of harm?

The burden is on the plaintiff to come up with this evidence. The
jury can't speculate. They 'can't sit back there and decide themselves
that we think a 10-foot square chimney about 16 feet feet high is an
inherently dangerous instrumentality. This is something that the plaintiff
.has to come up with, or that must appear obvious from the facts in the
case, like the hooked pipe set down in the unlighted area. There isn't
an unlit area, or secret area, or anything else. It was in plain view to
this young man just as it was to her, and he no more reason to believe
it was dangerous than she had. If she was supposed to have known of
it, and that it was inherently dangerous, where does it leave him? Can
the Court say, yes, you can speculate that that was knowledge on the
part of Mrs. Perez; but this man, young man, by his own testimony
said he was intelligent to realize such danger. Youcan't speculate as
to that.

So I don't see whether it makes any difference how the case is
viewed. It's an entirely diff,erent situation in this Busch case. All
throughout this opinion they hammer on the question of knowledge.

And the case which I didn't mention, which was decided later, is
Can'1~onv. Clark where a woman who had [52] received a phone call
that her next door neighbor had a heart attack and apparently slipped
on some ice or something. They were trying to show that, in that case,
she wasn't a social guest because if she was, that's the end of the case.
And the court said it doesn't make any difference, and we are not even
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going to' decide whether under the circumstances of respanding, or
going over there to advise them of an emergency, she occupied the posi-
tian af an invitee. It doesn't make any difference because it said here,
again, in arder to show the property O'wner liable for injuries sustained
by an invitee, which this yO'ung man, by his awn pleadings, is nO't, it
must be shO'wn that the owner had knowledge af the alleged unsafe
canditian ar that it existed far such a length of time to' make the O'wner
duly exercise ordinary care So' to' have discavered it. And the recard
is entirely devaid af any such evidence.

We again submit that there is no way that the Caurt can submit
this case to' the jury. There is nO' evidence an which they can reach
any finding ather than pure speculatian.

The Caurt: All right. Let me have the citatiO'ns af the cases. 206
Va. what?

Mr. Pitchford: 206 Va. 425, that is, Lil111Jberg v. Lent.

Mr. DO'wding: And Bradshaw.

Mr. PitchfO'rd: The ather case is Bradsharw v. Mi1tter) 206 Va. 450.
And the last case I have cited is that [53] af Busch v ..Gaglio) 207 Va.
343. ,

Naw, I have read the last case cited by Mr. Dowding, but 1 did
not .figure that was applicable here because the wO'man was nat a sacial
guest.

The Caurt: All right: I knew that yau bO'th said the Busch case,
207Va.-

Mr. PitchfO'rd: Yes. We bath cited the same case.

Mr. Dawding: That is right.

Mr. Pitchford: I cited the ather case simply because there isn't
any invitee liability.

The Caurt: Bath of you are relying O'nthe same~case, as I under-
stand it?

Mr. Pitchfard : Yes, we are.

Mr. Dawding: I suppase.
. . . .

The Caurt: What I am going to' dO' naw is to' take a recess for
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lunch and came back at a quarter of two. We'll take a recess naw and
laak at these cases and decide.

Call the jury back in.

(The jury was returned to the caurtraom. )

The Caurt: We are going ta take a recess for lunch naw, and I
will ask yau nat ta talk to' anyane abaut the case while yau are at lunch;
and also, it would be impr0'per far yau ta ga to' this praperty. I dan't
knaw whether the chimney is still there ar what the canditian af the
praperty is, but yau shauld nat ga and take a view of this praperty
[54] where this accident taak place. Yau may g0' t0' Y0'ur lunch n0'W.
I will get yau tacame back at 1 :45 and meet in the jury raam at that
time. We will stand in 'recess until that time.

(Recess.)

Afternaon Session

(Met pursuant to lunchean recess at 1 :45 p.m.)

The Caurt: All ri~ht, gentlemen. In reference ta the defendant's
moti0'n ta strike, in laoking at these autharities again, the Caurt feels
that the plaintiff infant was a sacial guest on the praperty of the de-
fendant, and it's my understanding of the law that the owner of the
premises is under nO'duty ta keep his premises safe; and the owner is
liable anly far willful and wanton injuries caused ta him.

However, if the hast engages in same activities whichcanstitute
active ar affirmative negligence as distinguished fram passive negli-
gence, there may be an excepti011ta this rule. And af these cases that
caunsel has mentioned to the Caurt, one is an instance of a plaintiff's
pipe having been driven inta the graund and the ather involves a harse
of the owner. The hast knew it was a spirited and uncantralled animal,
insafar as the case has disclased.

Accarding ta my natations af the evidence, Mr. Reagan had testi-
fied that he, the father, said he had seen, in passing by, this garage be-
ing tarn dawn, and that he saw a [55] chimney. And my natatian is
that it was 20 inches square, brick flue, approximately 16 feet high.
Counsel made mentian af a 10 f00't-10 inch instead af 20 inches.
Here, the hast did have this chimney, but there isn't any evidence as far
as the Caurt sees af any defect in the chimney that was knawn ta the
defendant, ar any act an her part to' create willful ar wanton acts
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amounting to negligence, except that they left the chimney there; and
they didn't know of any defects in it, from the evidence that has been
produced. And the evidence is that the child, or the infant, was intelli-
gent enough not to have gotten in it if it had been defective. And based
on that and the evidence before me, I will sustain the defendant's mo-
tion to strike the plaintiff's evidence, which I will do; and I will dismiss
the jury.

[56] * * *
EXCEPTION

Mr. Pitchford: The plaintiff excepts to the ruling of the Court for
the reason it is contrary to the law and the evidence. The evidence is
supported; and we already assigned reasons, and we adopt those reasons.
And I ask that my exception be noted in the record.

* * *
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