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WARRANT OF ARREST

DOCKET NO. A_25438

STATE OF VIRGINIA )
. ) to-wit:
City of Franklin ) '

, To the Sergeant or any.Police Officer of said city to
execute: o o

Whereas, Marvin'Sf Daughtrngof the said Cify, has this

. day made complaint and information oh_oaﬁh before me,
‘Marvin S. Daughtrey, Deé. Ci. of the Civil énd'Police
Court of the said City, that Kenneth F. Béilez in the said

City did on the 20 day of Dec, 1969, unlawfully Refuse-to

talke-a-bleed-test violate Sec. 17-78.1 (4) of the City

Code in that he did fail or refuse to take a test to deter-

ine the alcoholic content of his blood

(amended before trial 1-26-70 RBC)

in violation of City Ordinance and against the peace.and

dignity of the Commonwealth of Virginia.
'These Are, Therefore, To commond you, in the name of the
‘Commonwealth, to apprehend and bring before the Civil and

police Court of the said City, the body of the said

Kenneth F. Bailey to answer the said complaint and to be

further dealt with according to law. And you are also



directed to summon Weandeilil-Pixlev-Magrelima-St-—-Franklin

VaT-Bre-W&—Ov—Ward-Hiqh—St:-Ffank&inQVaI-Gv-Beilinger-nt—4

Bex-289B-Buffedik-Va , as witnesses.

Given under my hand and seal this 20 day of Dec, 1969.

#Marvin S. Daughtrey, Dep. Cl. of the civil and Police

Court (Seal)

'Noteé' When the casé came on for‘ﬁrial in'the Civil and
Police Court of the City ofAFrankﬁn, Virginia on October 9;
1972, the Court, oh motion of the CommonWealth's'Attofney
‘and over the objecfion of thé defendant, amended the war-
rant ﬁq charge a violatioh of Section 18.1—55;1 of the Code-
of Virginia whereas the origina; wérrént as amended on
January 26, 1970 charged a violation of Sec; 17-78.1 (j) of

the City Code..



REFUSING PERMIT TO TAKE BLOOD SAMPLE
DECLARATION OF RE#?USAL TO PERMIT
] TAKING OF BLOOD SAMPLE

Sectlon 18. 1 55 l of the Vlrglnla Code provides that
any person, whether llcensed by Vlrglnla or not, who
operates ‘a ﬁotor vehlcle upon a publlc hlghway 1n thls
State on and after July one, nlneteen hundred 31xty-fourﬁ
shall be deemed'thereby to have agreed as a condition_of.
suchdoperation to consent to heveia Samole of his'blood
taken for a_chemical test to”determine the'alcohoiic con-
tent thereor,'if’he is arrested for operating'a motor
vehicle while under the influenCe.of'intoxicénts‘Within
two hours of theralleged offense. If the person arrested
refuses to permit the taking of blood for euch test, the
jarresting officer:must‘take thehpereonvarrested before a
committing magistrate. if the person errested, after
having been advieed-by the,erresting officer that the law
of" Vlrglnla requlres a person accused of operatlng a motor
’vehlcle while under the lnfluence of 1ntox1cants to permit
- a sample of his blood to be taken.SOvthat_a test may be
méde ofvhie-blood'to determine the alcholic content~there—
of‘and'that thevunreasonable_requal to do so constitutes

. grounds for the'reyocation of the privilege of operating a



mot¢r vehic1e upbnvthe highways bf.this Stateﬁithen re—
fuses‘to permit the taking of blood fot gsuch test anafdbés
again so refuse upon being taken before a committing magisé
vtrate,vand being further adV1sed by such maglstaate of the
law requlrlng a blood test to be taken and the penalty for
refusal, and so declares agaln hls‘refusal in writing upon‘
- a fotm provided by the Chief Medical Examiner of Virginia( )
or refuses or fails to so declare in writing and such fact
is certifiedvby the'eonmitting magistrate;,then no blood
sample shall be taken even_though tne'personlarrested}may
 thereafter request the same. Conviction of the offense of
unreasonably refusing to permit the taking of a blood
Sample will result in the suspension of the.arreeted per—
sen's'license for a peiicd ef-ninety'days for the first_
»offense, and six months for a second or_éubsequent offense
or refusal within one year of the first or‘other snch re-
fusals. | |
| "Haviné read the abeve.stétement, andlhaviné

been advised by the arresting officer and by the

committing magistrate of the law requiring the

taking of a blood sample and the penalty for re-

fusal, I refuse to permit the taking of a blood

sample and herewith make this declaration of re-
- fusal as prescribed by law."

/s/ Kenneth F. Bailey
‘Person From Whom Blood Sample
Is Sought '




 /s/ Sgt. Dick C. Poole -

©. Witness

12-20-69
T Date



WITNESS SUBPOENA

No.

STATE OF VIRGINIA,
' CITY OF FRANKLIN, to-wit:
(Rule 3A:15)
To the Chief of Police of,the‘City of Franklin or
any other Authorized Offiéer:'

' You are commanded to summon

Sgt. D. C. Poole . police Dept. Franklin, Va.

(Name) ' | (Residing at)
- (Name) - (Residing at)
(Name) . . (Resiﬁing at 5
(ﬁame)l .‘_ :‘ -(ﬁesiding at)
'(Name) : : | ‘ , (Residin_g a_t)

to appear in the Civil and Police Court of the City of
Franklin at its Municipal Building located at 207 West

Second Avenue on _ ., 1o__ at O*clock _m.,

—

to testify in the case of Commonwealth (City of Franklin) -

Ve : . .

This,subpoené is issued on applicafion of the Common-



- wealth (City of Frénklih)f(ﬁefendant).ithhé_casé,éf‘Com4" :

:fmanedlthr(City df:Franklin)"v;

/s/ Ellzabeth R Saunders Clerk
Judge, Clerk , A



- ORDER -~ TRIAL - SENTENCE

COMMONWEALTH
VS.  #130-1972; June 21, 1973

KENNETH F. BAILEY

This day came therAttornéy for the Commonwealth and
the defendaﬁt, in person and by his attorney, Richard.E.
Railey. | |

Whereupon, thé attorney for_thé defendant mo§ed the
Court to quash the warrant on grounds assigned which
motion the Court overruled and to whiéh ruling of the
Court thé defendént, by his attofney, excepted.

Wheréupon, tﬁe accused was arraigned and pleaded NOT
GUILTY to-Viblatiné Section 18.1-55.1 of the Code of Vir-
ginia in that he did fail or refusé to take a test to
determine the alcoholic contént'of'his blood as charged in
the warrant.

And after being advised by the Court of his riéht to
trial by jury, the accused knowingly and voluntarily waived
trial by a jury, and with the concurrence of the Attorney
for the,Commonwealth and of thg Court, here entered of
record, the Court proceedéd to heaf and determine the case

without a jury and having heard the evidence of the Common-



wealth, thé attbrne? for the defeﬁdént moved the Courf‘to

- strike the Commonwealth®s evidence, which.mofion was over-
ruled and exception wés noted; at the conclusion of all
the evidence, the.éttorneybfor‘the deféndaht renéwed his
motion to strike;the Commonwealth's evidence, which'motion
‘was overruled and exception'was ﬁotéd; And having heard -
argument of_counéel,lfhe Court doth findvthe accused
GUILTY of Refusing.to fakeva blood test, as chafgéd-in the
'wa;rant. | |

The Court doth ADJUDGE and okDER that the defendant's
motor vehicle operator's:pérmit is revoked for NINETY (90)
DAYS, and that the‘Coﬁmonwealth recover its costs in the
amount of $30.50;

"On motion of the‘attorney for thé‘defendant, execu-
'tion éf the sentence is suspendéd for 30 days to allow the
defendant to pgrfect an_appeal; If the defendant'é opera-
tor's licénse is;not surrenderea or ‘the gppeal per fected
‘within 30 days, the Clerk of this Court is ordered to is-

sue a capias for the defendant.

- 10



NOTICE OF APPEAIL AND ASSIGNMENTS OF ERROR

| TO THE HONORABLE B. A. WILLIAMS, JR., CLERK OF THE CIRCUIT
COURT OF SOUTHAMPTON COUNTY: :

Counsel for Kenneth F. Bailey,'the defehdant in the
~above styled case in the Circuit Céurtvof Southampton
County, Virginia, hereby gives nOticevog appeal from the
order entéred iA this qasé on June 21, 1973,‘and sets forth
the ﬁollowing assignments of error:

| l; The Court erred ih_dvefruliné defendant's motion
 to-quash the warraht in this case, it being defendant's
contentions that the warrant should have-beeh.quaShed on
the following grounds: (a) >The warrant was issued by
Marvin S. Daughtrey, Depuﬁy Clerk of the.Civil and Police
Court of the City of Franklin,lvirgi@ia, on the complaint
of Marvin S. Daughtrey, one and the same person; and (b)
Thgre.is no autho:ity for.é deputy clerk fo issue a warrant
such as the one in qﬁestioh, the Code specifically provid-
ing that such warrant shall be issued by the;committing'or
_ issuing justice{ clerk or. assistaht clerk; and (c) said
;warrant, which was issued on December 20, 1969 charging a
violation of the-C§de of the City of Franklin, Virginia,
was amended.by the Judge of the Civil and Police Cqurt.of

the City of Franklin, Virginia, on October 9, 1972 to

11



chérge a violation of'the-Code of Virginia, such amehdment
'being made mére than one year after the warrant was issued.
| 2. The Coﬁrt erred in overruling defendant's motion
to ﬁtrike the evidénce at the conclusion of.the qémmon-
.wealth's evideﬁce which évidence established thét on the
advice of counsel the defendanf refused to take the blood 
‘test. | | : |
3. Thé Court‘erred,in overruling defendant's motion -
to.striké the evidence at the éohclgsion.of-all'the evi-
dence. - |
. 4. »The Court erred_in eﬁtering’judgment agaihst the
defendant. |
In acéordahce with thévprovisions of Rule 5:6 ofvthe
. Rules of Court, defendant states that he intends that_a
transcript oi statement of facts, testimony 6r otﬁer inci-
dents of the case, the latter to be prepared by him,lbe
hereafter filed. | |
Given under my hana this ZOth déy of July, 1973:
/é/:Richard E. Railey
Counsel for Kenneth'F. Bailey
Richérd E. Railey

Attorney at Law ,
Courtland, Virginia 23837

CERTIFICATE .

12



I héreby certify thét a.copy of the foregoing ﬁoticeA
ovappeal and Assignments of Erroi Qas mailed to the
HHdnorable Richard C. Grizzard, Common@ealth‘slAttorney of
_Southémptbn County, Virginia, Boykins, Virginia 23827,_

this 20th day of July, 1973..

' /s/ Richard E. Railey

13



WRITTEN STATEMENT OF FACTS, TESTIMONY OR OTHER INCIDENTS
OF TRIAL, HEARD ON JUNE 21. 1973

STATEMENT OF FACTS, TESTIMONY
AND OTHER INCIDENTS OF THE CASE

Défendant'submits the following as a-narrative report
of the testimoﬁy, togéthér with the métions, objections |
and exceptions on the'part'of the resbéétive parties, the
action of the Court with'reépect thereto, énd'ail other
incidehts of the trial of the case of the Commonwéalth of
Viiginia vs.:Kenneth F;iBailey;"héardlin-the Circuit Court
of Southampton County, Virginié, on the 21st day of June,
1973, before The Honorable Gébrge-F.'Whitley,-Jr., Judge,
witﬁout a jury, Mr. Richard C. Grizzard, Commonwealth's
Attorney‘bf Southampton County, for the Commonwealth; ahd

Mr. Richard E. Railey for the defendant. -

ARRE_S'I‘, ’CHARGE, BOND
Kenneth F. Bailey was arrested in the City of Frank-
lin, Virginia, on December 20, 1969 b? Sgt. Dick C. Poole
of the Franklin Péliée Department,_charged wi£h_drivingv
under the;infiuencé and refusal to take a blood test, and
bonded fof his appeafance in the Civil and Police Court of
thé_City of Franklin, Virginia.,.This'case'inQOlQes oniy

the charge of refusal to'take'avblbod test, the charge of

14



driving under the'ihfluence haﬁing been disposed of in the
Circﬁit Court of Southampton County, Virgihia, on chober
5, 1972.
TﬁiAL'IN THE CIVIL AND POLICE COURT
IN THE CITY OF FRANKLIN, VIRGINIA,
APPEAL

The case came on’fofvﬁrial‘in fhe_Civil and Police
Court of the City offFrahklin,_Virginia'on October 9, 1972,
subsequent.to the defendahﬁfs trial for driving.under the
influence. On.motion of thé Commqnweaith's Attorney, and
~ over the Objéction of £ﬁe défendanf( the Court amended the
warrantito charge a violation of the Code of Virginia
Qhereas thg warrant as origihally issued charged a viola-
tién of the Code of the City 6f Frahklin; Virginia; earli-
~er, on January 26, 1970, the Court had amended the warrant
from its original chargevof'“refuse to take a blood test"
to "violate Sec. 17~78.l-(j)vof the City Code in that‘he_
did fail or refuse ﬁb take a test to determihe the alco-
holic content of his:blood.ﬁ |

The defendént objeCtéd'to the Comﬁonwealth's motion
~ to amend because such amendment came more than éne year
after the date of the él1eged offense and the statﬁté of
limitations foi misdemeanors is one year, it being the

 contention of the defendant that the Commonwealth was not

15



~asking fér the wariant to be‘ahended but in effect was
asking for a new warrant, the original warrant being fafal-
ly defective because the ordinance of the City of Franklin
was invalid_on December 20, 1969 in.that it provided fori
a lesser punishment than that préscribed by general iaw
for a similar offense[ éontfary to the expressed provisions
vof Section 15.1-132 of tﬁe Code of Virginia.
. .After the warrant was émended and the defendant ex-
cepted thereto, defendant pleadea.not_guilty and then
moved to quash the warrant on thevgrounds that (1) it was
issued by»Marvin S. Daughtrey, Deputy'CIerk of the Civil
and Police Court of the City of Franklin, Virginia, on the
complaint of Marvin S; Daughtrey, oné and thé same person;
and (2) there is no authority for a deputy clerk'fo issue
a warrant such'as the one in question; Sgction.18.1—55.l
(j) of the Code of.Virginia'épecifically providing that
such warrant shall be issued by the‘committing or issuing
justice, clerk or assistant Clefk. The Court overruled
defendéht's motion to quash, and the defendant excepted. -
At the"cbncluéion of the QOmmonwealth's_evidence,
defehdanf moved to strike the éQiden¢e; after hearing ar-
gﬁment on the motion, the Coﬁrt éverfuléd tﬁe motioh,:and

the defendant excepted. The defendant offered no evidence

16



and renewed his motion to strike which motion the’Court
overruled and defendant éxcepted._,The Court found defen-
dah£ guilty as charged invthe warrant as'amended; he ap-
pealed thevjudgment of conviction and his bond was con-

- tinued.

TRIAL IN THE CIRCUIT C‘O‘-URTVOF. SOUTHAMPTON COUﬁTY

:When the casevcéme on for trialrin_the Ciréuit Court
qf S;ﬁthampton Cbunty, Virginia;;on June 21, 1973 og ap-
peal from the Civil and Police Cpurt’of the City of Frank-
_ 1in, Virginia,.défendanﬁ moved to quash the warrant on the
fdllowing groundsi (a) The warrant was issued by Marvin
' S. Daughtrey, Deputy Clerk of'thé Civil and Policé Court
of the Cify of Franklin, Virginia, on the complaint of
Marvin S.\Daughtrey, one and thevsame person; (b) There
is no authority.for a depu£y clerk to issﬁe'a Warrant such
as the one in quesfion,_the.cbde séecifically providing
that such warrant shall be issued by the:committing or .
issuing juétice,_élerk or aséiétant clerk; and (c) :Séid
Warfant,,which was issued on‘December 20, 1969 éhafging a
violation of the Code‘of the City of‘Franklin, Vifginia,
waé émended by the Judge of the Civil and P§li¢e Court of
the.city of Ffanklin, Virginia, on Octobef 9,'1972 to

charge a violation of the Code of Virginia, such amendment

17



being made more than one year after the warrant was issued.
The Court overruled the motion and the defendant ex-

cepted.

EVIDENCE FOR.THE'COMMONWEALTH

Sgt. Dick C. Péole.of:the quice Depértmént_qf the
City of Franklin, Virginia,'tesﬁified that he firS£ saw
 the defendant at 11:50 P. M. on December 19, 1969 at the
scene of an accident at the railroad crossing on High
Street in the Cify‘of Frénklin, Virgiﬁia;vthat thé defen-
“dant and a girl in his automobile Qere taken by‘an ambu- .
lance to the Emérgenéy'Room of‘the Southampton Memorial
Hbspitai} that at the Emergency Room, he told defendant
what he was charged with, and advised him of the law re-
quiring the taking of a blood sample and the penalty for
refusal;~that after his release from treatment in the
Emergenéy Room, defendant said he wOuld submitvto the
téking of a sample of his blood,.andithe nursé preparéd.
him for same; that before the sample was taken, defeﬁ—
dént's brother came iﬁ and talked with deféndant; defen;
dant then told Sgt. Poole and the nurse to wait for his
brother to get back, that he had gone to ca11 hié lawyer,
this being some time after midnight on December 20, 1969;

that defendant's brother came back in a matter of two or

EET R



~ three minutés and told defendant ﬁhat his iawyer said for
him not to ‘take the test; that they fhen went back to the
fire station where a warrant was issued for defendant's
refusal to take a blood test aftervMarvin S. Daughtrey,
:Deputy Clerk of the Civil.and Police Court of the City of.
-Franklin, Virginia, furthér advised defendant of the law
requiring a blood test toibe taken and the penalty for
‘refusal, and he was released on bond; that defendant seemed
to understand the law requiring thé taking of a blood
sample and the penalty for unreasonable refusal; and that
‘all this occurred.within an hour to an hour and one-half
from the time.ng, Poole‘fifst saw defendant at the scene

of the accident.

. MOTION TO STRIKE

.At the conclusion of Sgt. Poole's evidence, the Com-
mohwealth rested and defendant,hoved to strike the evi-
dence and dismiss the'charge on the groﬁnds of ﬁis earlier
motion té Quash and the further ground that the evidence
established that on ﬁhevadvice of couhsel the.defendant
refused to take the blood test. On this latter point, de-
fendant cited thé opinion of Attorhey-Geneial Button, and

Deaner v. Commonwealth, 210 Va. 285.

19



The Court overruled defendant's motion to strike the
evidence, and defendant excepted. Defendant rested and
tenewed his motion to strike which the Court overruled

and defendant excepted.

VERDICT AND JUBDGMENT
The Court found the defendant guilty of refusing to
£ake the test tovdeterminé the alcoholic content of his
blooa, and sﬁspénded his 0pérator'svlicensevfor 90 days.
‘On defendant's motibn, the Court suspended execution ofb
the sentence for thirty days to permit defendant to con-

sider an appeal to the Supreme Court of Virginia.

CERTIFICATION

We,‘RiChard c. Grizéard, CommOnwealth'é Attorney for
Southampton Céunty, and Richad E. Railey, Counsel for
'Kenﬁeth F.‘Bailey, db certify that the foregoing is anv
a¢curate-stétement_of the facts, testimony and other in-
cidents of the trial of the case of.the,Commonwealth of
AVirginia.v. Kenneth F. Bailey, aﬁd that the‘driginal
thereof, duly authenticated by the judge who presided err
the trial of said case, was lodged and filed with the Clerk
of.the Circﬁit Court of.Southamptothounty, Virginia, on

the 7th day of September) 1973.

. 20



- /s/ Richard C. Grizzard
Commonwealth's Attorney

'/s/ Richard E. Railey
Counsel for Kenneth F. Bailey
I, B. A. Williams, JI;;'Clerk of the Circuit Court ofl'

Southampton County, ao certify thét the foregoing is an
accurate statemen£ of thé'facts,'testimony and other inci-
dents of the trial.bf the case of the Commonwealth of Vif— '
ginia v. Kenneth F. Bailey;.and that the original thereof,
‘duly éuthenticated by the Judge who presided over the trial
| of said case, was lodgéd and_fiied with the Clerk of the
'Circuit Court of Southamptoh County, Virginia, én'the 7th

day of September, 1973.

/s/ B. A, Williams, Jr.

Clerk of the Circuit Court of

Southampton County, Virginia

I, George'F. Whitley, Jr., JUdge.of the Circuit Court

of Southémpton County, Vifginia,;who presided over the
trial of the case of the Commonweﬁlth of Virginia v..
Kenneth-F.‘Bailey, in said Court, do certify that the
foregoing is an aCCUrate_stétement of.the facfs, testimony
.and'othervincidents of the trial of said case. |

I further certify that a copy of said written state-
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ﬁent was mailed by Richard E;‘Railey, Counsel fqr.Kenneth

F;.Bailey, to the Honorébie Richard C. Grizzard, Common-—

wealth's Attorney for Southampton County, within sixty

days after entry of final judgmént, together ﬁith.notice

tﬁat'the étatement would be pkesented té'me no earlier

than ten days nor later than twenty dafs after such notice.
Given under my hand thisljthvday of Sepfember, 1973.

/é/ George F.thitiey['Jr.

Judge of the Circuit Court of
Southampton County, Virginia
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