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.‘VIRGINIA: IN THE CIRCUIT COURT OF MECKLENBURG COUNTY:

STATE HIGHWAY COMMISSIONER -

v

OF VIRGINIA :
P_F;‘}‘ITION
FRANK B. EASLEYland JOAN B. ’EASLEY his. szfe , .: v

Clarksville, Virginia . 5 Lo

To the Honorable Judge of the Circuit Court of Meckicaburg County, Virginia

Your petitioner, the State Highway Commissioner of Virginia, files this petition in _acéordancé with Title 33, Chapter 1,
Article 5 of the Code of Virginia of 1930, as amended, and such general laws as are applicable for the purpose of condemning

ti.: land hereinalter described and alleges as follows:

I, John Y. Hutcheson isthe duly authcrized agent and attombey for the State High-

way Commissioner of Virginia, for the purpose of instituting this condemnation proceeding as is shown by a signed de-

claration hereto attached, marked Exhibit A, and asked to be read as a part of this petition and

John ¥. Hutcheson is authorized to fle this procceding in the name of and on behalf of the State High-

way Commissioner of Virginia.

9. The real estate which is affected in this procceding lics in— Town of Clarksville . NESGHYREVIZA SR, in

Mecklenburg County, Virginia, and is further described as foliows:

(see attached sheet)

“This property is also shown on a plan or plans on file in the Central Office of the State Highway Department, Richmond,

58 projoct _0058-058-110, RH-201 geee No, - 13 & 134

Virginia, identified as Route

a copy of which plans being hereto attached, marked Exhibit L, and prayed to be read as a part of thjs petition,

ﬁhe fee

2, Tho right and property taken and intended to be compensated for jn this proceeding is

to the land shown within. red lines on the aforcsaid plans along with such easemcnts as are needed, all of which is de-

seribed and set forth in Exhibit B and described in detail in Paragraph 2 of this petition.

& . . . R . R



v The land, or interest’therein, taken lies in Town 6f Clarksville in
Mecklenburg County, and is described as follows: R S

_Parcel 052: Being as shown on Sheet 13 of the plans for Route 58,
State Highway Project 0058-058-110, RW-201 and lying on the northwest (left)
side of the proposed westbound lane centerline .and adjacent to the northwest
existing right of way line of present Route 58, from the northeast right of
way line of present Route 1127 opposite approximate Station 1045+23 to the
southwest right of way line of present Route -1125.opposite approximate

“Station ‘1047+12, and containing 0.02 acre, more oY less, land.

Parcel 053: Being as shown on Sheet' 13 of the said piaﬁs; and#lyingm'
on the northwest (left) side of the proposed westbound lane centerline and
adjacent to the northwest existing right of way line of present Route 58,

from the northeast existing right of way line of present Route 1125 opposite

" approximate Station 1047+63 to the lands of C. M. Nunn opposite approximate
Station 1049+12, and containing 0.014 acre, more or less, land; together
with the right and easement to use the additional area shown for cut and/oxr
fi1l slopes as being required for the proper execution and maintenance of
the work, containing 0.001 acre, more or less. Said easement will terminate:
_ when the landowner, his heirs or successors, grades the property so that

- there no longer exists cut and/or fill slopes, thus eliminating the necessity :

for maintenance of said slopes.
Parcels 052 and 053:together gbntain40.034 acre, more or less, land.

Being a part of the lots as shown on plat recorded in Plat -Book 11,
Page 24, except Lots 18 to 48, inclusive, which have been sold, conveyed
by deed of E. L. Davis and wife to Frank B. and Frances D. Easley, dated
January 1, 1946, recorded in Deed Book 122, Page 183; and by deed of
Frances D. Easley, divorced, to Frank B. Easley, by deed dated June -13,
1963, recorded in Deed Book 181, Page 595, conveying her interest in the
above lots. ‘ : o - '

\




’

7

4. The '\foresmd land and easemcnts are necessqry for the construchox., reconstruchon alteratlon maintenance and repair

58

of a portion or portions of a public highway embraced in the Virginia Highway System known as Route.—2° . in

Veckl_enburg - : County, Vlrgmm.

5. Your petitioner has made a bona fide but ineffectual cffort to purchase said real estate and easement from the owner.

thereof and has been unable to do so because of inability to agree upon the purchase price.

6. On or about the____22nd_ day of .December 19 71 petitioner caused to be recorded in the office in

the Clerk of this Court in Deed Book 215 at-Page_Aé,&;_q Certificate No. €-20852 : . as- prévided by

Atticle 5 of Chapter 1 of Title 33 of the 1950 Code of Virginia.
7. Thereupon pursuant to the provision of the aforesaid Article 5, of Chaptef 1 of Title 33 of the 1950 Code of Vii'ginia,

tutle to the land described in Paragraph 2, vested in the Commopwenlth of Virginia. -

8. Your petitioner is of the opmxon that the only persons who are entitled to an mterest in the compensation to be ascertain-

Frank B. Easley and Joan B. Easley, hlS wife, and.

ed by this proceeding are

The Fidelity National Bank

i

as diclosed by tit Ie'exammahon of the above descubed Jand.-

WIHEREFORE, your petitioncr respectfully prays to this Honor mle Court in accordancc with the provisions oE Article 5 of
Chapter 1 of Title 83 of the Code of Virginia of 1930, as amm.du] that commissioners may be summoned and appointed
to ascertain and report what is the value of the Jand taken (including easements-and mcludm(y the easement for the re- -
location of utilities if such rclocaﬁon is required) and damages, if any, which may accrue to the residue, beyond the
euchancement in v;ﬂue, if any, to such residuc, by reason of the taking; that this Court be directed to Confirm the vesting
of title in the Commonwealth as aforesaid and take all such other steps to carry out the intents of Article 5 of Chapter 1
of Title 88 of the Code of Virginia of 1930, as amended, as may be necessary; and that your petitioner may have such

other further and general relief as the nature “of the case miay require.

s sepae I S [P,

And your petitioner will ever pray, ete.”

STATE HIGHWAY COMMISSIONER
OF VIRGINIA

Q/ﬁ[ // )/ / / TR : / Counsel
N N /. v Sl g . .

% ’ Cc>/1f}1§clcfr {or Petitioner JOHN,X HUTCHESON
L/JOHN Y. HUTCHESON  fited in tho Choris Ciitéer thas ’)/ cow et / At 07 )

it Tox B Trspu:
Eji 4._ 7/6 ] )// 1(% N6 s

Total Poid Goeciiennasonnes b C
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B . . e s : ‘ ‘ " Revised 1970
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The State Highway Commissioner of Virginia declares that it is necessary for the construction, recon-
struction, alteration, maintenance, and repair of a section of road embraced in the Public Highways of the

State, Route ___58 | ProjectO058=058=110,Rid20Q1, in __Mecklenburg

County, to aciquire certain land, or interest therein, pursuant to Sections 33.1-119 through 33.1-129, Codeof

Virginia, owned in whole, or in part, by —Franlk B, Easley and Joan B. Easley, his-wife

, and more particularly described in Certificate

No. C=20852 __ of the Commonwealth of Virginia, recorded in the Office of the Clerk of the Circuit
Court of said County in Deed Book .. | page — __,to which reference is hereby made,
a bona fide but ineffectual effort to acquire same by purchase ha‘\.«'ing previously been made.

" The State Highway Commissioner hereby appoints = _¥r, Jaobn Y. Hutcheson

his attorney in this matter, and authorizes him to institute
condemnation proceedings as provided in Title 33.1, Chapter 1, Article 7, of the 1950 Code of Virginia, as
amended, in the name of and on behalf of the State Highway Commissioner, and as his attorney to make

oath to the petition, all in accord with the statutes in this State in such cases made and provided.

/s/ J. E. Harwood

Deputy State Highway Commissioner of Virginia

Dated at Richmond, Virginia.

Recenberx 31 , 1921
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STATE HIGHWAY CO\A\ILSSIONER ’
OF VIRGINIA ;

o o REPORT OF COMMISSIONERS

FRANK B. EASLEY and JOAN B. EASLEY, hlS w:.fe
“Clarksville, Virginia 23927 ‘

TO: THE HONORABLE__ MEREDITH 'C. DORTCH , JUDGE OF THE SAID COURT

We the undersigned commissioners appointed by the above named court on—— ' : , 19 to fix the
value of the land taken herein and damages, if any, which may accrue to the residue, beyond the enhancement in value, if

any, to such residue, by reason of the taking, do hcreby certify that on—— v s 19 ., WE Were duly

sworn and went upon said Jand in the custody of the Shenff of ' I County Vlrtfmxa or one of

his deputies, to view the same as directed by order of saxd court, said land being bneﬂy described as follows, to-wit:

(sce attéched.sheeﬁ).

Upon a view of the property and upon such evidence as was before us, we did fix the value of the aforesaid land taken by

Paoy
< =
the State Hwhway Commissioner (including any easements taken) at § /// il and we do further fix the

damages which may ¢ "(cuuc to the residue, beyond lhc cﬂnnccment in vw]uc to such residue, by reason of the taking at

s L2 4L £ porenl A LI4EE

7 it
Given under our hands this_/;é___dny of ,,!?/ L lQ./.ZZ.{/

//f/////rkﬁ»m y
///////;// 3Pz
/ 7)) "”‘-_/( -
/4’, 7 /// s,
A

Commissioners
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'The land, or interest therein, taken lies in Town of Clarksviile in
" Mecklenburg County, and is described as follows: ’ -

: Parcel 052: Being as shown on Sheet 13 of the plans for Route 58,

" state Highway Project 0058-058-110, RW-201 and lying on the northwest (left)
- gide of the proposed westbound lane centerline and adjacent to the northwest
existing right of way line of present Route 58, from the northeast right of
way line of present Route 1127 opposite approximate Station 1045423 to the
southwest right of way line of present Route 1125 opposite_ approximate

Station 1047+12, and containing 0.02 acre, more oxr less, land.

Parcel 053: Being as shown on Sheet 13 of the said pléns, and lying

" on the northwest (left) side of the proposed westbound lane centerline and
_adjacent to the northwest existing right of way line of present Route 58,
from the northeast existing right of way line of present Route 1125 opposite
approximate Station 1047+63 to the lands of C. M. Nunn opposite approximate
‘Station 1049+12, and containing 0.014 acre, more or less, land; together
with the right and easement to use the additional area shown for cut and/ox
fill slopes as being required for the proper execution and maintenance oi

" the work, containing 0.001 acre, more or less. Said easement will terminate
when the landowner, his heirs or successors, grades the property so that
there no longer exists cut and/or fill slopes, thus eliminating the necessity
for maintenance of said slopes. IR : L

Parcels 052 and 053 together cohtéin 0.034 acre;,more or less, land.

Being a part of the lots as shown on plat recorded in Plat Book 11,
. Page 24, except Lots 18 to 48, inclusive, which have been sold, conveyed
by Geed of E. L. Davis and wife to Frank B. and Frances D. Easley, dated
January 1, 1946, recorded in Deed Book 122, Page 183; and by deed of
/Frances D. Easley, divorced, to Frank B. Easley, by deed dated June 13,
1963, recorded in Deed Book: 181, Page 595, conveying her ‘interest in the
above lots. R S = : '

o
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'VIRGINIA: IN THE CIRCUIT COURT OF MECKLENBURG COUNTY.

STATE HIGHWAY COMMISSIONER o o .
OF VIRGINIA B R o

. V.)  EXCEPTIONS TO\REPORT OF_COMMISSIONERS

FRANKX B. FASLEY and JOAN B. LASLEY his wife
Clarksvxlle V1201n1a

TG THE HORORABLE G. E. MITCHELL, JR.; JUDGE OF SAIb COURT:
Exceptions are hexeby tendered and filed t§ the‘;eporﬁ“of the
Commiscioners in the above stYled mgttef upon tﬁe ground that thé
awards for the value of the land ﬁaken and che'damages fa the |
adjacent éroperty are contrary to the law andAthe evidence and
ave éxcessive, and esneclially upon thé grcuﬁds that the Court, over
the quecticn of the state, sllowed the witness for the landowner to
‘testify that the landowaex would be entitleé'to damage to the residue
of his land by the state placing trafflc iglands on the property
aoquired and other property OL the stste, and Lhe Court refused to
instruct the Ccmmissicners that such acts of the state wag not

demege which the lendowner could be entitled.

/s/ Jchn Y. Hutcheson
JOHN Y. BUT CRESOH
ROYLTON, VIRGINIA .

Filed 12-6-72

. G. E. Mitchell, Jr.

ATTORNEY FOR THE STATE BIGHWAY Judge Designate

COMMISSICHER OF VIRGINIA

T hereby cert -ify that on the 6th dsy of December, 1572, I
delivered & true copy of the Co;eroxag Exceptions, together with a
‘copy of an order gronting leave to file the same, to Jesse R, Overstrect,
Jr., Attoxney for the above defendants.

/s/ John Y. Hutcheson
JOBN Y. RUTCHESON

Fad



' VIRGINIA: . ?N THE CIRCULT COURT OF,MECKiENBURG.COUNTYa
. / . :

STATE HIGHWAY COMMISSIONER
OF VIRGINIA -

ve) o - ORDER

FRANK B. FASLEY and JOAN B. EASLEY, his wife
Clarksville, Virginia

~ This day cam; the St:ét@ Highway Ccrémissimﬁer, by his aiﬁ‘tomey,
sod filed Exceptions to Report of Cms;aissi_-aaem’ filed heréigx on
Dacexber 4y 1972, |
UPON CONSIDERATION tﬂiﬁREOF, the éaid Exceptions sre herewith

£iled.

ERNTER: G, E. Mitchell

RYRAR U

JUOGE Designate

ATE 12-6-72

I ASX FOR THIS:

/s/ John Y. Butcheson

CIYTInY % Prraap g
SO ¥, NUTCHESGH

I HAVE SEEN THIS:

/s/ John Y, Hutcheson
JES3E R, OVERSTREEY, JR.

Chy. 0. B. 40
Page 525



VIRGINIA:  IN THE CIRCUIT COURT ‘OF MECKLENBURG COUNTY
STATE HIGHWAY COMWISSIOVER
OF VIRGINTA |
v. DECREE

FRANK B, EASLEY and
JOAN B. EASLEY, his wife,

" ee.se s o8 ee b0 s

This éaﬁse was héard on May i6, 1973, upon the'réport’Of 
th° COmmissioners and the exception theretd filed by the com-
plainaﬂt, and was arcued by counsel. | ‘

Upon consideratlon, whareof the Court being .of the opinion
that the exception should be overruled and the commlssioners re-
: port affirmed, the Court doth hereby ADJUDGE, _ORDER, and DECRER
that the exception to the report of the commissioners filed
herein is hereby overruled and the report - of the commissioners
is hereby affirmed, .
_‘Counsel for the conplainanb objecto and excepts to the

entry of this order,

Enter: 4:5/féf/3%;,2§g/;AQrQl
: “Jddge ﬂ#”gfgé;

Date: . 5/24»/73
I ask for this:

/Wﬁ =8

. Overstreet, Jr. F
C uvoel for Frank B. asley €

"Seen, Objccted, and Excepted to:

( L // ?‘// K v./v@:»

i Qohn . duLvMEOOﬁ
tigbunsel fot State Highway Comm-
issioner of Virginia

S LR -H
Syr Al




VIRGINIA: _ |
IN THE CIRCUIT COURT OF MECKLENBURG COUNTY

u

STATE HIGHAY COMIISSIONER
OF VIRGINIA

;
FRANK B, EASLZIY and

JOAN B, EASLEY, his wife,
Clarksville, Virginia

R)
o) _
v, ) o . . ORDER
)
)
)

This day  came the State Highway Comﬁissioner, by counsel,
and moved the Court to make the transcript of this heariné part of
the record pursuant to Rule 5:9(a) of the Rules of the Supreme
Court of Virginia

UPON CONSIDERATION WHEREQF, it is hereby ADJUDGDD ORDERED
and DECREED, that '

1) Tre transcript is made parc of the record of the
case,

2) The State Highway Commissioner file a copy of the
trénscript with the clerk of this Court within sixty (60) days after

-

entering of final judgment.

j%%// f ,J?/Mﬁ q.

Judge Au/Q«ﬁaﬁyxaj
 DATE: é//‘//i?

I ASK FOR THIS
, ;ﬁ/””’”’/’ |
-
/;ﬁ{/ w
P ’ i LA ’[,/ o
Francis A, Cnerry,~J\27 7
Agsistant Ritorney General A

Counsel for State Highway COmﬂlSSlOﬂur

I }J,f SEEN THIS: ;

Jdesss R, Ov@rstrgct
Zaéﬁﬁsel for ‘Landowner

10



VIRGINIA: IN THE CIRCUIT COURT OF MECKLENBURG COUNTY: .

A
o,
.‘\

\ STATE HIGHWAY COMMISSIONER

OF VIRGINIA ORDER- CONFIRMING

I'—\ | .} COMMISSIONERS REPORT
.i\ 1 V. S , ‘ .
Q ‘ '
\\\ -

FRANK B. EASLEY and JOAN B. EASLEY, his wife
Clarksville, Virginia e '

%

_7 missioners hereinbefore appointed with the certificate of the Judge of this Court administering the oath to the said com-

. Wi iy | |
’5:) missioners, was on the : day of AL P ,.19 7/ , duly returned to and filed by the Court herein, and

L% that no exceptions have been filed to said report, and no cause having been shown against said report, the same is accord-
"3 ingly confirmed.

/‘)
g

J) AND it appeanng to the Court that the said commissioners asccxiamed that the value of the Iand taken herem was

_km S k_llﬁl

"and that the damages to the residue beyond the enhancement in value to the residue by reason oI the

taking, was § Z__".)T.Z__{/}__:_“ and it appearing that the 5'11d rcport shou]d be com.nmd therefore, the C‘ourt doth

/ { Q_» /*‘

approve, ratify and confirm said report in all particulars, and deth confirm unto thc—: Commonweakh of Virginia the fee

2 simple title to the following prowrty S o o B

(see attached sheet)

AND it appearing to the Court that the State Highway Commissioner has heretofore caused to be recorded in the Clerk’s

Otfice of this Court Certificate No_5=20852 for 511.00 , and that the title to the aforesaid real cstate thereby

vested in the Commonwealth of Virginia, in accordance with the provisions of Sections 33-70.1 and 33-70.4 of the Code

of Virginia of '1930, as amended, the Court doth Adjudge, Order and Decree that the State Highway Commissioner of

3 THIS day came the State Highway Commissioner, by his attorney, and it appearing to the Court that the report of the com-

11



‘Virginia pay to-the Clerk of this Cd}trt on behalf of

and The Fidelity National Bank

v

4G ' T~
AL Z4

the sum of § ~, with interest at the rate of ﬁve per cent per anoum on the sum of $

of _December 19 71 the date on which the abose mentioned certificate “was duly recorded in  the Clerk’s

a) ) 3 - . ‘. /. . ’
Office, to the date upon which the principle sum is paid into Court; and the Court doth further order that the Common-

~wealth of Virginia be released from any liability by virtue of the recordation of the certificate aforesaid; and that the pro-

-

ceedings herein be recorded and indexed as provided by Section 33-67.1 of the Code'of Virginia of 1950, as amended with

reference to be made showing the book and page number of such recordation on the margin of the page where the said

C~20852

Certificate of Deposit No i spkad.

) ' A . ‘ .
AND the Court doth further(irder and direct thqt the costs herein, including o'STQ._LQ_Q____ each to the commissioners

A e &
2/ 4 //Mj,hr &L J‘/’Y)j

/[ /?'\ y 2%y o//’i/m/i Y 7{ B & Ly
QI

: appomiad herein, namely
-/‘// p’l Q }7 - (’/“ )
./

4{/

and the sum of $ : i to

who were summoned and appeared but did not serve herein, shall be paid by the State Highway Commissioner of Virginia,

and the same shall be charged and taxed by the Clerk of this Court as part of the costs herein as provided by law. | -

Frank B. Easley and Joan B. Easley, his wife,

¢ e
¢/2 4 i this -

being the excess of the award over the amount represented by the afores;ud Certificate of Deposit, from the__g_z_rl_@_duy )

AND nothing further remaining to be done in this cause, the same is hereby stricken from the docket of this Court. ' .
’ ‘ ]
I ask for this DY
. . b
. w77 Y

Qﬁ ) Wit

Counsel ior P‘,hhoner

M&\) SN

&*\&2 “:Sofg

~a

&

~ /- n

ENTER /éﬁ /2-/1//{_/0 S

. ‘ e e

]udgc//‘y, /ﬂ(, {(_.

Y

ANy L

12



VIRGINIA:

. IN THE CIRCUIT COURT OF MECKLBNBURG COUNTY

STATE HIGHWAY COILXISSIO‘\XER (0} VIRGINIA )
Petmtloner )
- ) NOTICE OF APPERL
v, o - D] AND ASSIGNMENTS
AR ) . OF ERROR
FRANY B. EASLEY and JOAN B. EASLEY, D R
his wife >
Clarksville, Virginia ‘ Yy
: R b)

Respondcnts

NOTICE OF APPEML

In accordance with Rule 5:6 of the Rules of the Supreme Court -

of Virginia, notice is hereby given that the State Highway Commissioner

of Virginia, the Petitioner herein, will appfal to the Supreme Court
of Virginia from theifinal order enteved in thlS proccedlng on’Gune 18,
1973, by the Circuit Court of the County of Mecklenburg, and sets

forth .the following Assignments of Error.

NSSTGHMENTS OF ERROR

1. The trial court erved in allowing the Respondent to present,’
over the objection of Petitioner's counsel, on the issue of damages

to the rQaLGUG,FGVidenCQ of damage to Re;p0udent's rlght of access

“due to the planned construction of curbing as part of the highway

project because, as a matter of law, the limitation of a landowner's
access by the-construction of such improvements is not compensable
as long as reasonable access is still afforded; and in the instant

case reasonable access to Respondent's property manifestly was “fforued

13




|
i
|
1

TRANSCRIPT

A transcript of the evidence covering testimohy and other
incidents of the trial has been fiied;

© Respectfully submitted,

. STATE HICEAAY COMMISSIONHE
.//;////I OF VIRGINIX

Ttz /]

. ) . . - r Z /(
o _— t/// Counsel 7 L///V ////
ANDREW P, MILLER | N - ‘

Atterney General of Virginia

WALTER A, VcFRRLANE .
Assistant Attorney General

_FRANCIS A, CHERRY, JR,
Assistant Attorney General

JOHH Y. HUTCEESOM
Attorney at Law

pERTIFIQEZE

I héreby certify tﬂat a true copy ofvthe above Notice of Appeal
and Rssignments of Error has been served on Frank B, Easley and
Joan B, Easley by mailing @ copy to the counsel of record, Jesse
R. Overstreet, Clarksville, Virginia, 23927, this ;ézzzi day of

July, 1972,

>

14



~ VIRGINIA

IN THE CIRCUIT COURT OF MECKLENBURG COUNTY

'STATE HIGHWAY COHMISQIONER OF VIRGINIA

)
_ petitioner )YMOTION TO ENTER
: . - )FINAL ORDER CONFIRM

v. ' S YING REPORT OF
’ )COHMISSIONERS
FRANK B, EASLEY and JOAN B, EASLLY, )
his wife oo Yo
- Clarksville, Virginia |
: : Respondents )

Your Petltloner, State nghway Commissioner of V1rg1n1

comes'and moves the Court to enter a valid final order in this

- cause on the following grounds-

1) That Petitioner, desirous of Qppeallng the award

of the commissioners, filed his Notice of Appeal and ASS1g-

_ ments of Error to appeal the order entered in this proceedwng

on June iB, 1973, entltled "Order Conflrmlna Comm1a51oners'
Rgport",.which order the Petltloner.had been led to believe was
the final ofder. | ‘

2) That it has subéequentl; como’to the attention of
couﬁsel for the Petitiocner that the aforesaid ordef enteredvon
June 18, 1973, is iovalid and in.error: invalid because it’
vas not endorsed by cognsel for Respondent’{ Landowner; and in
error in three particulars, to wit: it states'that no excep-

tions were filed when petitioner did file exceptions; it states

that interest on the armount of the award in excess of the amcunt

of the Ceftificate of Depésit shall be paid at‘the rate of five
percent per annum when the correct legal rate is s3.x per‘cent
per snnua; it states that the Report of the Commissioners was
returhed on Deccmber 4, 1971 when it was actually retuxnud on
DPecember 4, 1972,

3y That the Decree entered May 26, 1973, overruling
the exccptioﬁs and confirming the‘réport of the, coﬁmissiohers
docs noﬁ constitute the final order subiject to appeal in this:

case in that:

a,




a) It fallo to rec1te the award of thé commissionérs,

-'b) It fallS to descrlbe the subject property,
c) It fails to ¢onf1rm title to the property in the '
éommbh&ealth? | w | -

' d) it fails to reqﬁire the State‘Highway Commissioher

‘to pay the excess of Lhe award over the amount of the Certi-

flcate_of Deposit into the Clerk for’ dlstrlbutlon to the
landowners., . |

e¢) It fails to direct the payment of statutory

.commissioners' fees.

£) It fails .to requﬁre that the order be recorded

.and indexed in the ]and records of thn Court

4) That, therefore, no valnd f~nal ordnr Subject to

appeal has cver been entered.

- 5) That, the Court should enter a_final order con-

flrmlng the report of the comm1>31chers in order that the record

of the proceedings be complete and 1n order that the Petxoner

may ‘properly perfect his appeal.

Respéctfuliy submitted,

STATE HIGnUDY COMMLSSTONFR
OF VIRG]NIA

. G 0@/&0

L//’of Coufiscl V

John J. Heall, Jr.

~ Assistant Attorney General

Commonwealth of Virginia
1401 E, Broad Street
Richmond, Virginia 23219
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CERTIFICATE .

I hereﬁy.ce{fify that a true copy. of the aboye_MoEion.
* to Enter Final Order Confirmin@'keport of Cémmissioners haé
been served on Frank B, Easley'and Joan B, Easley byvmailing

a copy to<fhe counsel of record, Franklin M Slayton, Security
‘Building, 554 MainAStreet, South Boston, V1rg1n1a 24592, and

Jesse R, Overstreet, Clarksville, Virginia 23927, this °

Qr a cQ

C/John JJ Beall Jrl.

" day of October, 1973,

Filed Oct. 12, 1973

N. G. Hutcheson, Clerk




- STATE HIGHWRAY COMMISSIONER Ok VIRGINIA )
Petltloner )
v . , ] ) MOTION
v. o / ) pursuant to §8- 348,
: "~ Y and in nature of a;
FRPNK B, ERSIEY and JOAN B, EASLEY o ) writ coram vobis ’
his wife : . ) .
Clarksville, Virginia ’ ' )

pursuvant to §8-348, Code of Vlrglnna of 1950 (as amended) and

in Lhe nature of a motion for a ert coram vobns to amend the

line of the first péragraphvon'the first page of said order and

states,. "AnJ nothing {u“ ther remaining to be done in this cause

second page of said order and substituting the word "six".

VIRGINIA:

IN THE CIRCﬂIT COURT OF MECKLENEURG COUNTY

Respondents.

Your Petltloﬂer, by counsel, comes dnd moves the Court

order in this cause entered on June 18, 1973, by'

l)' Sfriking the date 11971" appearing on the third

substituting the date-"l97?;“

- 2) Strikfng the portion:of the first péracraph of
said order which states, "and that no exceptlowQ have been
filed to said report, and no cause having been shown against
said report, the same is accordingly confirmed and insertigg in
the place of such phrase, "éhd that exceptions have been filed

by Complainant to said report and that such exceptions are

herein overruled.”
)

3) Striring the final paragraph of said order which

the same is hereby striken from the docket of th:s Court.

4). Striking the word "five" on the fourth line of the

This motion is made on the grounds that:

1) The two aforestated pdrtions of the order entered

June 18 constitute mere clerical errors clearly evident from

the record of this case,




P

2) That the order entered June 18, 1973, was intended

to be and did in fact act on the fihal order inrthis case and

is the only order subject to appeal and

3) That the persistence of the clerlcal errors in
the record has caused confusion concernlng the status of Petl-_
tioner's appeal of - the ;1nal order entered Tune 18, 1873.

‘Your Petitioner further moves the Court that these
amendments to the aforesald order and the order pursuant to
this_motlon should relate back to thc date the order was entered,

to wit: June 18, 1873,

"~ Your Petltloner further moves the'Court for an order

requiring the Defendants to show cause why the aforestated

motion should not be granted
WHEREFORE , your Petlfloner prays that the motlons
prayed for be granted.

Resoectfully submitted,

-\ o ' STETE HIGHWAY COMMISIOKRER
: : - OF VIRGINTIA

By

Of Counsel

John J. Beall, Jr.
nrssistant Attorney General
Commonwealth of Virginie
1401 E. Brooad Street
Richmond, Virginia 23219

- ———— o T
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CERTIFICATE

I hereby cé}tify that a true copy‘of theAabdve Motion

'pursuanf-to 58~348 and- in nature of a writ coram vobis has

been se*\ec on - Fran\ B. Easley and Joan B. Easley by mallwﬂg
a copy'to~the'counsel of record, Franklin MM, Slayton, Security
Building,‘554 Main Street,'South Poston, Virginia 24592, and

Jesse R, Overstreet, Clark lle, Vlrg1n1a 23927, this

- day of Octobér, 1973,

() 5\ O/f wﬂ

John' J Begil, JrT.
[V

Filed Oct. 12, 1973

N. G. Hutcheson, Clerk -
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 VIRGINIA . S T W

~he;ein before appointed and. sworn according to law, was oh the
4th day of December, 1972, duly returned'to and filed by the

" Court herein, and that exceptions were filed to said report

'B7cept10ns are as -follows:

| witness for the landowney to testify that the landovner would

IN THE CIRCUIT COURT>OF‘MECKLENBURG COUNTY

STATE HIGHYAY COMMISSIONER OF VIRGINIA . ) o ‘
. Co _ Petitioner ) ORDER CONFIRMING
: ST v ") REPORT OF
V. p ) COMMISSIONERS -
. 3 )

FRANK B. EASLEY and JOAN B, EAQLEY, S )
his wife o)
Clarksville, Virginia . )

' )

Respondents

THIS day came the State Highway Commissioner, by his

counsel, and it appearing that the report of the Commissioners

within the ten (10) day pericd as'provided by law, which

"Exceptions are hereby tendered and filed to: thﬂ
report of the Commissicners in the above styleu matter upon the
ground thdL the cwarco for the value of the land taken and the
damages to nhe adjacent property &are contrdry to the law and
the evidence and are excessive, and especial}y upgn the grounds

that the. Court, over the objeétion of the state, allowed the

be entitled to damage to the residue of his land by the state '
pl acnng tyaffic islands on the property acquired and other
property cf the state, and the Court refuseu to instruct the

Comnissioners that such scts of Lhc utate was (sic) not damaqe

which (sic) the landowners could be entitled."

Such exceptions were heard by the Court on May 16, 1973,

and were overruled, The State Highway Commissioner duly excepted,
. : i

. ~ . i

to the Court's ruling on the Exceptions.

21



property:

AND it appearing to.the Court‘fhat the saia commis- 
sionefg'éséertained thatfthe.yalue of the land taken herein
was $800.0d énd that.damageﬁ to the residue beyond the eﬁhanée-
ment in value to the residue by reason of the taking, was |
$18,140.QO, and it appearing that the said report should be
confirmed; thergfore{ the Céﬁft doth apprd§e, ratify and con-
firm said.report in all particularé; and»doth confirm unto thé

Commonwealth of Virginia the fee simple title to the following =

#parcel 052: Being as shown on Sheet 13 of the .plans
for Route 58, State Highway Project 0058-058-110~RW-201 and
lying on the northwest (left) side of the proposed westbound
1and centerline and adjacent ‘to the northwest existing right -
of way line of present Route 58, from the northeast right of
way line of present Route 1127 opposite approxinate Station
1045 + 23 to the southwest right of way line of present

Route 1125 opposite approximate Station 1047 + 12, and con-
taining 0.02 acre, more Or less, land. :

Parcel 053: Being as shown on Sheet 13 of the said
plans and lying on the northwest (left) side of the proposed
westbound land centerline and edjacent to the northwest
existing right of wey line of present Route 58, from the north-

~east existing right of.way line of present Route 1125 opposite

approximate Station 1047 + 63 to .fhe lands of C. M. Nunn
opposite approximate Station 1049 + 12, and containing 0.014
acre, more Or less, land; together with the right and easement
to use the additional area shown for cut and/or fill slopes as
being required for the proper execution and maintenance of the
work, containing 0.00}l acre, more Or less, Said easement will
terminate when the landowner, his heirs or successors, grades
the proparty so that there no longer exists cut and/or fill
slopes, thus eliminating the necessity for maintenance of said
slopes, : : '

Parcels 052 end 053 together contain 0,034 acrey

"more or less, land,

For a more particular description of the land or
interest therein, taken, reference 1S made to a photo copy of
said Sneet 13, showing ocutlined in RED the lend taken in fee
simple, in GREEH, permanent drain diteh casements, and in
ORAKRGY, tomporary constructicn easements,” .

‘Angd it appearing te the Court that the State High-
way Commissioner has heretofore caused to be recorded in the
Clerk's office of this Court Certificate No, C-20852 for
$511,00, and that the title to the aforesaid real estate thercby

vested in the Commonwealth of Virginia, in accordance with the

provisions of Sections 33.1-120 and 33,1-122 of the Code of

22
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V1rg1n1a (1950) as amended, the Court doth ﬂDJUDJB ORDER ane
DECREE that the State nghwqy Comm1551onor of Virginia is not
~to pay to the Clerk of the sald Court on behalf of sa:d Prank

B. Easley and Joan B, Easley, hlS w1fe and the Fldelﬂty Nat10na1
Bank the sum of $18,940.00, which is the amount of the award,

but does not include interest, untll such time as the appellate
processes have been eempleted ‘or until such t:me as Notlce has
been given by the" State H1gh“ay Commlsaloner that no further
action will be taken, then an Order will be entered directing

. payment of said sum, with interest at the.rate of six per'ceﬁt

- per annum on the sum of $18;429;00, this being the excess of
‘the award over the'amount-repfesentea by the aforesaid Cerfi-
~ficate of Deposit, from the 22nd day of December, 1971, the date
on which the above mentioned certifieate was duly recorded in
the Clerk's office to thevdaﬁe upon which the principal sum is
paid into Court. 7 | |

| and the Court DOTH FURTHER ORDER that the Commonwealth
of Virginia be released from any liability by virtue of the
recordation of the aforesaid certificate; and that the pro-
ceedings herein be recorded and indexed as provided by

Section- 25,46, 27 of‘the Code - of Virgiﬁia (1950), as‘amended,
with reference to be made shoﬁing the book .and page.number of
such recordation on the margin of the page where the Certifi-
cate of Deposit Ho. C-20852 is spread,

End it appearing to the Ceurt that the statutory
commissioners! fees have previously been paid by the State
Highway Cecmmissioner no further order wi§h respect to them
is herein made. |

A1l of which is certified to the Clerk of the Circuit
Court of the County of the County of Mecklenburg who is hereby |
directed to enter forthwith the foregoing Order in the appro-
priate order book of his office as of the day of

1973,




" dismissed.

Nothing further remaining to be done, this case is

" Refused 10-16-73

GO E.'MQ, JI‘.

Judge Designate

- John J, Begall, Jr.

Counszel for the State Highway Commissioner

Frank i, Slayton : .
Counsel for Frank B, Easley and Joan B, Easley

SN S
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VIRGINIA
~ IN THE CIRCUIT COURT OF MECKLSNBURG'COUNTY

STATE HIGHWAY COMMISSIONER OF VIRGINIA
Pet1t1oner

- /
V.
.FRPNK B, EASLEY and JORN B, EASLEY,

his wife .
Clarksville, Virginia

)
)
) | |
D) o
) . ORDER
) ‘ )
)
. )
Respondents )

This day came the éarties again‘by their attorneys
and - the court, having conaldered the motlon of Petltloner to
anend the order entered in the cause on June 18, 1973, pur-
suant to 88-348 and in the nature of a writ coram vobis, is
of the'opinion to and does sustain said motion on the gfdunds
that: .

1) The order entered June L8'¢ontain$ élerical
errdrs-clearly evident from the record of this case.

- 2) The order-enteréd June 18, 1973, was.intehded tb
‘be and did in fact act as the final order in this case and is
'tﬁe‘only order subject to appeal. o

3) The existence of these clerical errors in this
order has caused confusion concerning‘thé status of Petioner's
appeai; |

| UPON CONSIDERATION WHEREOF, the Court doth

ADJUDGE, ORDER, AND DECREE: ,

1) That the date m1971" apbeariné on the third line
of the first paragfaph of the first page of said order bé
deleted and the date "1972" be'SUbstituted therefor, .

2) That the portion of the first paragraph of the
aforsaid order entered June 18, 1973, which states, "and that

no exceptions have been filed to said report, and no cause

25



having been shown against said report, the same is accordingly

confirmed" andAinsertiﬁg in the place of such phrase, "and that
exceptlons have been flled by the State nghway Comm1551oner_
by counsel to said report .and that'such exceptlons have been B
overru]ed by interlocutory order entered May 26, 1973 "

3) That th; flnal paragraph of the order which
staees, "and nothlng further remalnlng to be done in thlS
cause, the same is hereby striken from the docket of thlS
Court" be strlken _

4) That the word "31x" be substltuted 1n'place of
the word "five" immediately preceding the words "per cent” in

-_tﬁe fourth line of the seeohd page of the_aferesaid order.

5) That this order shall felate back and be'effec;
tive as of Juﬁe 18, 1§73, ahq shall become part of the order
entered on that date which order in the final order subject to

~appeal in this c%use. | A |
- . 6) That the ?etitioner b?'counsel, has.excepted.to
the final order of June'lé, 1973, as gﬁended.for clerical mis-
take by thié order, and has expressed his intention of applying:
for a writ of error; tﬁerefore, this cause is continued.oﬁ tﬂe

docket.

ENTER /¢ /é/?;*-

- / ), 7\/(,(7«

Judge,azﬂ -G

| A0 Ad 0

/«,\,ﬁ/ # /;,

John J., Beali Jr.
Counsel for the State’ nghway Commissioner

i /\
!
m-mcu./ A -\\3:

Frank 14, Slayton
Counsel for Frank B, Easley and Joan B, Easley
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- VIRGINTIA:

N 'HIE CIRCUIT COURT OF HECKI.E.NBlH{G COUNTY

smrs HIGHWAY co:«mzssxcmm OF vmmzm'

D)
/ " Petitcioner ) .
) NOTICE OF APPEAL
v, _ S I AND
- : o - ) ISSIGIMERT OF
FRENK B. EASLEY and JOAN B. EASLEY, 3 F&RT’%ER ERROR
_his wife v )
Clarksville, Vivginia )
. Respondents)

!IO’I‘IC: CP FP""AL

In aécoréancé with Rula 5:6 of the i‘(ules of t‘na Supreme Court
of Virginis, netice 1s hersby glven that the Swte Highway Comudssioner
of Virginie, ’cm, Petitioner h’*rem, will appeal to the Supreme Court
of Virginia from the correctéd final ord ap entered in this proceeding
on Cetober 16, 1973, correcting the alleged final order dated
Jung 18, 1373, by the Clrouit Court of the County of I-iecklenbimgf,
and sets forth the following edditional ﬁssig*mném: of Error to that

Lesignment yrcv.w_@q.,ly submitted July S, 1973,

" FURTHER ASSIGHENT OF ERROR

). The Crisl court erred in refuaing to conter the firal order
proferred by FPetitioner Caotober 16, 1973, not accepting Petitionerts
arguTent that the Jdune 18, 1973 *final! oxder wag inveldd in

addition o baing erroneous in three panticwlars.

J TRY '\chl‘

A transcenipt of the covidence covaring the Octobaer 16, 1973




hearing will be filed.

ANDREW P, HILLER
WALTER A. HcFAIRIARE
‘hssistant Aty tornay General

FRANCTS A. CHIRRY, JR.
Assistant Attornsy General

JOHN J. DEALL, JR.
Assistant Attorney Ceneral

7 hereby certify that a

i
]

Ml
n
it

and Joan B. Las lﬂy by mailing

?N sa R. Ceerstreet, Clevkevi
cwity }Suilam (S84

126592, this L7 7 (i&y of Co

true copy of tThe

Respects uily submitted,

SiATﬁ HIGH&"AY COM ‘ISSIOn’ER

OF VIRCINIA
u / Counsel

Ettornay General of Vz.cginia '

CERTIFICATE

zhove Kotice of Appzal

and Mssignment of Purther Error has been sexved on Frank B. Basley

2 copy t to the counsel ef reqord,

1ie, Vivginie, 23927, and Frenklin l.
4 Padn Stroat, South Rostoen, Virginia,

tober, 1973,

28

e e



MRS. JACQUELINE E. SCRUGGS
’ Court Reporter
Cullen, Virginia
Phone: 542-5465 or 542-5630
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{ A commission of five was duly empaneled,
’ R /’ . . . - ‘ e
and after having viewsd the property, the Yellowing

was had. )
PHILLIP S. PURDUE, having been firalt duly

DIRECT EXAMIHATION

0, The Eadsy properby. You have got two sgparate

e = -
z " o » - L. EN - t . . L. F ..
aneraisels. | Supposs yveou testlfy to shom saparately and then
fagF s ’ - RS b4 7 . . ] b
sdd Lhiem teogether.

1 ] . -~ ‘o e el - nr 3 o .
O. Will vou take the store property? Will you show

N e o _
h. TYoa&, esir. Genilesen, hore in miniature 1s preity
et what i shown on the map sheet depicting, of courses vhat

S to bo done on the gwound in most detail, but not all. TFor

oot ovouinm to £

hig property. Here 28
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MRS. JACQUELINE £. SCRUGGS
Court Reporter
Culien, Virginia
Phom, 542-54G5 or >42 5630
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And in &udi tion to uhat T had an estimated 50 squars

fzect of concrete 03V1 do ¥ have an estimate on that alszo.

-

Tx'i PR 4

That would cover all the total acau icition. Thare is no case=

ment in this case

. I estimated the aravel suriace material

taken at $33.00, and the concrete at $42.00, gilving me $75.00

hundredihs of an acre is 5250.00, or a total of $325

0. Did you find any damage to the residue?

think thal the new highway, and providing for Cthe orderly £low
of trafficy; by this I mean, dngrees and egress, would be a good
d - « ~‘ 4 - . g o o

improvencnt ¢f this property. -

- : MR. "UT(,IZES ¥e Witness with you.
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and letias discuss these plans with the commissioners. You have

got $325.00 foxr the wvalue of the land taken?

g R
FAv

Ae Ab o rate of tvelvoes

T
]

0., BDub, yen say there is no danage to the j onperty
at all?

A. Kot in my judgment, no; sir.

. Yow, do you know.this iz an island right here,

iz that correct?
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MR, HUTCHESON: Ve objecc Lo any Guasviocn on

PR IR (TN £ o 3, o £ e £a Ty ok . ¥
chat. - The 4slands the flow of traffic, thattis solice
_ | ~
» . K e . et . %, | T . 2
protection for he i wner. The landowner heas nothin
H RO T - iefa oy o8 e =1 L > 8.
Lo do with that. Ths state gives him a right of ine
e (S 3ed

e T ey P T g I ‘
gress end egres, bub so far az the police power, he

has nothing Lo do with 4it.

TIIE COURT: It has nothing to do with the poddce
power but if itts not worth as ACheceos e

TCHRS0N:  If he goszs in there hoe can say.

bne HULCHESON:  And this is not an item., I
vou go into the nanagement of the highway, he can’t

¢o that. He has no right to say how the highway will

e HaAnALSCRe

s

tg preazonable. le

A
6

PN Lo
ERVREE t‘:’*’@
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hets concorned.

R: Tits just a questioan of whethsr iU

b
s
'

4]

LYy befovc and afiéer. Thalt w

damagsd
in Decombor, you sald, }ﬁil?

ME. BUTCURSON: Trafic could damage the propereys

C
*
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g
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THE COURT: Ko, the trafd
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M. HUTCIHESON: The way

MR, HUTCHESOW: He doesntt have uniimited egrees;

never did.

THR COURT: That wiil be a question for the

commission.

property they
wHE COURT: Yes, they ¢
rail, but they didnft 4o 2%«

the property bY putting vp 8 guard rail.

+R, BUTCHESOK: lHe eanft complain on that.

THE COURT: IL thoy Lalke aay @¢?L of it,heo

MR, OVERSTRELT: They ave ﬁuﬂﬁing it on par
that Lhcy hav takﬁn,

ER, HUTCHRSOR:  lie nover %a; unlimited acce

AOWN.ecoocn e
THE COURT:
ti‘xa'zy he had, b,z.z_*\; that wou
MR. JUTCHE sow

THE COURT: ALl right, vou
X $ -

We donft apgree with youn on

save the poind.

the highwey bhandies the

property fap the ingress and egree, he has no right

¥R, HUTCHRSON: As lang as 15ty on the highway

QRS

llo wouldntt be entit1<d o any moys

11d be up to the conmissionsrs
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thing, ho has chsnged his properiy since the take.
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MR, HUTCHESOH: The change was made in AL?LS@»
PHE COURT: That was his change. They haven't
B

RIS S o s LR ey o et s 2og L, .
anything to do with that. Itfs the condition of the

e e g
+ the coumiss8ioe

¥

¥R, OVERSTREET: I don't know i

3

nevrs have any evidsnce on u%ﬁ changes. Do vou wanbt o

-, A o .
agree on that? -

B FUTCHESOR:  You presd this morning it was

in August.
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MR, BUTCHLSUNS Hoe tostified when Lho taus Wasj

THE COURT: Mr. Purdue says they couvid still sitny
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has a frombags on Réu

store property, east of secondary route 1125. The parcel

2o g
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a point and widens oul to rousr hiy Lno feetb on the east properiy

iine, and it's to be imposed insids t“, “ch line. The take

9‘ .
jbo

5 v gy %, 4
Line wonld be in here, an

4 % . e A v - - I - o P
cut on this corner and rung about 35 fest to this point.

G What is that @agemért that vou menticned?
A. Sir?

0. Eascment for what?

A. Ttts a slope casenment,

ch Thatts nob the take line?

Ao Ho, sir, itts inside the take line.

G. Inside the take line?

e

A. Right., How, in ﬁhe befure sitntion, meaning before

e e am et e
Shia pudilddng sat

any acquisition by the %Lawo

improved surface of the road. After this acguigition; of

course, it will have a 32 foot set=back, which fer all prac

cal purposcs would afford the same wiitity a$ it enjoyed bero

g

in my opinion. In this eascment T rof crrcu to, it contuined

1 cantd make oub

: 5 ¢ k e AP N PR
this 4s actually orange and nobt red; so ths iitlle c&38w-

-ins abeout 50 feet off of rh*s corner at

tts choul ‘”0 feet in width, wideans

‘ ) ‘ v N 4 £ Lot
34 feet from this right of way line ang about 5§77 feet from tha
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‘order and instead of entering a completely new order to your re-

MR, BEALL: Judge Michael, the Commonwealth of

‘.7":'-7;'.(2"'5 nia. the ..Q,‘f"ﬂf.’l Ut ohuratr Orammd cos ~nose R B e e Y .»‘n".r

yéu to entef the final order in this case on the grounds that the
order that was entered/ﬁune 18, 1973,.wés inyalid»—invalid be~
cause it was not eﬁdorsed by‘qounsel bf-both sides and also bé-
causé it's in error or several particﬁlars, the main oﬁe being
that no.excepﬁions.had been argued and in fact they had. The
Commissioner feels by virtue oT.Céfer V. Céfen 205 Virginia_834,
that the order complained of is in fact invalid_and that you, as
the Court hearing the case,’hgve the power ﬁo correct that in-

validness and enter a final valid order. It is my understanding

that you feel that this approach should not be taken and that you

are willing to enter an order correcting nunc pro tunc the June 1§

versal; to enter a completely‘hew final order. The Stéte Highway
Commissioner reépectfully excepts énd would propose in the alter—
native that you enter an order correcting the June 18 order re-
peating the fact that the Commonwealth, the Commissioﬁers did,

in fact, offer_éxgeptions and they were argued oﬁ interest rate

to the landowner six per cent (6%) on the excess. The date of
Liie Cummlssionerts hearing was December 1Y, 1972, not i9/i and

I believe counsel for the landowner has some comments and also

JANE K, METCALF
COUR1 REPCRTER N
PAMPLIN, VIRGINIA
PHONE: 24B8-6479
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“June 19, 1973, was an order'endOrséd by the Counsel for the

of Rule 1:13 of the Court. I might point out to the Court some

arguments to offer.-
MR. SLAYTON: The counsel for the landowner objecté
and exceﬁts to thg entry of any order by the Court here today for

the reason that the order complained of entered by the Court Bn

Highway Departmént and was questioned by the Highway Department
for the reason that Rule 1:1 makes it abundanﬁly clear that the
Court-lost jurisdiction over this_matter after the expiration.of
twenty-one days, during whi;h time, the Highway Commissioner had
amplé opportuﬁity to sﬁbmit to thé Court,fér a Stridt modification
or other changes it Wished madevtO‘the June 18 ofder and failed to
do 50 wiﬁhin the.time pfescribed by rule. It's the position of
Cqunsel for the landowner that anything'thaﬁ is done here by the
Court is a nuliity and the Coﬁrt should take no further action.
The position of the Counéelifor the landowner is that whether or
not Counéel should have been afforded an opportunity to endorse

s June 18 order was a matter solely within the discrétionvof‘the
Court and ngither‘Counsel for the landowner of the Commissioner.
The landovmer complains that the Court in entering the June 18

order abused the discretion which is given the Court in a process

JANE K. METCALF
COURT REFORTER
PAMPLITGL VIRGINIA
PHONE: 248-6479
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matter of inferenqe tﬁap these Part 1 Rules are general rules ]

‘cable tdsthe.decisioﬁ which is pefore the Court today. .Couhsel

“has peen stated by Counsel for the Commissioner of the Highway

3.

b i
‘.
i

applicable to all proceedings in trial court and are fully appli—

/

-~

also objects and ekcepts to the entry of this order because,; aS

Department of Virg:iniay this order purports to be a nunc pro tunc

order and the entry of this order clearly exceeds the scope of

nave occurred. Counsel for the landowner further states that

nunc pro tuncg orders as set out by the Supreme Court in the case

of Duncan v. Carson, 127 Virginia 306, in which the Supreme Court

in that case held that nunc pro tund orders are entered solely TO
make the record showysométhing which actually‘took place in the
former day in the Court and to corfect mistakes 1in Wwriting whinh'
may be safely made, but in éntering these orders, the Court can

not correct omissions oI oversights for whatever reason they may

pecause the Court no longer has jurisdiction over this case, it
does not have the authority to enter any order. Rule 1:1; as
the Court is aware; states that final judgment s, orders and de-

crees shall remain under the control of the Trial Court and sub-~

ject to be modificd or vacated for twenty-one days after the date
of entry, and no. longer. The time having clearly rung Counsel

for the landowner reiterates its position that this Court is not

JANE K. METCALF
CcOuURT REPORTER
PAMPLIN, VIRGINIA . _ . 54
PHONE: 248-6479
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in a position to do anything-in this matter. The record indicateé
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that the Court in Maw of 10:7_’% _1"’—“;‘_":"1 _aromment e an sxoontdaes

"in December of 1972 by Counsel for the Department of Highways and

byvan order entered tw?ntymsixth, overruled‘those exceptions and
confirmed the reéoft_of the ﬁighway Commission. The Counsel for
the Highway Department, sﬁbsequently_presénﬁed ﬁo the Court an
order endorsed by him which did not state any exceptions and
which was entered‘by‘the Court. It's the poéition of the land-

owner that the burden-is on Counsel to state-~to pursue whatever

‘exceptions for appeal personally he intended to pursue and the

burden is not upon the Trial Court to take it in issue. L have

in that regard, and it's entirely within the authority of Counsel;
who was solely designated by the Highway Commission and the cer-

tificate filed in this case recorded in Deed Book 215 69 in the

Circuit Court of Mecklenburg County, to make the terms as to

whether or not the appeal would be pursued. Counsel would also
point out to the Court that the exceptions filed are not the
assignmeﬁt of error relied upon by the Attorney General in a.
notice of appeal which has been filed here. And Counsel for.the
landowner would also respectfully ask the Court to receive a

A e RS 4~
tC}ldCl"Cu u:}’ il Uoda

memcrang: F having been dated Loday made a

part of the record in this proceeding and the objections filed to

JANE K. METCALF
COURY REPORTER
PAMPLIN, VIRGINIA
PHONE: Z248-6479
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STATE OF VIRGINIA,
COUNTY OF MECKLENBURG, to-wit:

I, Jane K. Metcalf, Court Reporter, do hereby certify that
the foregoing is a true.anﬁ accuratéAtranséripp of the captioned
proceedings, reported and thereafter transcribed by me to the

best of my abilities.

Court Reporter.

JANE K. METCALF
COURT RuburliER
PAMPLIN, VIRGINIIA ) 56
PHOMNE: 248-6479




IN THE SUPREME COURT OF VIRGINIAE

STATE HIGHWAY CCMMISSIONER OF VIRGINIA, . Appellant

vs. | | S . MOTION TO DISMISS
N . i . ‘ : . o o

FRANK B. EASLEY and JOAN-B. EASLEY, . Appellees .

T THE CHIEF JUSTICE AND ASSCCIATE JUSTICES OF THE SUPREME COURT:

" Counsel for Frank B.'Easley and Joan ﬁ. Eésley, respectfully

roves the Court to.dismiss the appéal of the State Highway Commiésioner for
the following reasons:

1. The brder entered by Judge G. E. Mitchell, Jr., dated October
16, 1973, is null_and_void because the Court waé without jurisdictiqn to -
enter such an ordér. | | 7

2. The order entered Byvthé Judge of the Circuit Court of:Mbcklenburg
County, Virginia, on.June 18,.1973,.endor$ed by counsel for the State Highway
Commissioner was the valid final order of the Court to which no exceptions were
stated or objections filed. - '

3. The Nunc Pro Tunc Order, if withiﬁ the jurisdiction'of the trial

court, is invalid because it attempts to do more than to correct clerical errors.

FRANK B. EASLEY and JOAN B. EASLEY

Counsel ,

VAUGHAN, SLAYTON AND BENNETYT
Attorneys at Law
South Boston, Virginia

JESSE R. OVERSTREET, JR.

ttorney at Law _
Clarksville, Virginia .
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CERTIFICATE

I_,v. Frank M. Slayton, of Véughéh , Slayton and Bver'mev'tt., ‘Attorneys
af_ Law, P. O. on 446, -Sout}; Bdston_, Virginia, of counsel for the Appeilees,
do hereby certify that on the ____déy of Octobé}: , 1973, a true copy of the
foregoing motion to dismiss was mailed to John J. Beall, Jr., ASsistant

Attorney General, Office of the Attorney General, State Capitol, Richmond,

Virginia, counsel of record for Appellant.

A LN

Frank M. Slaytom™ \\
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