


'_."

r~...

PETITION • c • e ••.••••••••• 0 •••••• 0 •• 0 0 •• ~ • ~ •••••••••.• • • • CII • • • • .• • e •• • •
1

/REPORT OF COMMISSIONERS, Dated December 4,1972 ••••••••••••••••• 5
EXCEPTIONS TO REPORT OF COMMISSIONERS ••••••••'.'.................. 7
ORJ?ERFILING EXCEPl'I.ONS••••••••,•••••••••••••••:.••••••••••••0 • • • • 8
DECREE OVERRULING EXCEPTIONS Dated May 26, 1973 ••~••••••••••e.. 9
ORDER MAKING TRANSCRIPT PART OF THE RECORD"Entered June 14, 1973 ••••0 ••••• 0.. 10

ORDER CONFIRMING COMMISSIONERS f REPORTEntered June 18~ 1973 ••••••••••••• 11

NOTICE OF APPEAL A}IDASSIGNMENT OF ERRORFiled July'S, 1973 •••••0 ••• 0 •••••• 13
MOTION TO ENTER FINAL ORDER CONFIRMING REPORT OFCOMMISSIONERS Filed October 12, 1973 ••••••••••••••••••••••••• 15
MOTION Pursuant to ~ 8-343 And In The Nature ofwrit of coram nobis Filed October 12, 1973 •••0 ••••••••••••••• 18
ORDER CONFIRMING REPbRT OF COMHISSIONERSRefused October 16, 1973 ••~•••c •• o 21
ORDER Pursuant to ~ 8-348 And In The Nature ofwrit coram nobis Entered October 16, 1973 •••••••••••••0...... 25
NOTICE OF APPEAL AND ASSIGNMENT OF FURTHER ERRORFiled October 17, 1973 •••••••••••• 27
TRANSCRIPT OF CONDEMNATION TRIAL pp 1-24, 28-29................ 29
TRANSCRIPT OF HEARING ON VARIOUS MOTIONSHeld October 16,1973............. 52
MOTION TO DISMISS APPEAL Filed By Appellees In October 1973... 57

SHEET 13 VIRGINIA STATE HIGHWAY PLANSFor Project 0058-058-110, PE-I01
0058-058-110, RW-201
0058-058-110, C-501
Rev. 6-1-73~.......... 59



VffiCINIA; IN THE CmCUIT COURT Ol" MEc~EN.J3URG COUNTY;

STATE HIGHWAY COMMlSSIONER .

OF VH,GINIJ\ .

V.

j

I PE'PTION
t'"

FRANK B. EASLEY and JOAN B. EASLEY, his.wife
Clarksville, Virginia

10 the Honorable Judge of the Circuit COU1-tof Mecklenburg County, Virginia;

...

"}.clU petitioner,Ule State Highway Commissioner of Virginia, files this petition in accordance with Title 33, Chapter 1,

Article 5 of the Code of Virginia of ]950, as amended, und ~uch general laws as are applicable for the purpose of condemnin;j

tlie.land hereinafter described and alleges as follows:

I, John Y. Hutcheson isthc duly authcrized agent and attorney for the State High-

way Commissioner of Virginia, for the purpose of instituting this condemnation proceeding as is shown by a signed de-

claration h~reto "tt;chcd, marked Exhibit A, and asked to be read as a part of this p0tition an~d _

John Y.Hutcheson

way Commissioner of Virginia.

is authorized to £Ie this proceeding in the name of and on behalf of the State High-

2_ The r~al estate whieh is affected in this proceeding lies in- Tmvn of Clarksville

Necklenburg County, Virginia, and is further described as follows:

(see attached sheet)

-i-his propcl'ly is also shown on a plan or plans on file in the Central Office of the State Highway Department, Hichmond,

Virginia, identified as Route _ 58 ,ProjeeL~Q58 __058-l10.-J_ RH-201-, Sheet No. 13 & 13A

a copy of which plans being hereto attached, marked Exhibit H, and prayed to be read as a part of thjs petition.

2. Tho right and proporty taken and intended to be compensated for in this proceeding is
the fee

to the land ~1lown witllin. recllines on the aforesaid plans along with such casements as arc needed, all of which is de.

scrihed and set forth in Exhibit B and described in detail in Paragraph 2 of this petition.
",:" 1
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The land, or int~rest therein, taken lies in Town of Clarksville in
Mecklenburg County, and is described as follows:

.Parcel 052: Being as shown on Sheet 13 of the plans for Route 58,
State Highway Project 0058-058-110, RW-20l and lying on the north'vest (left)
side of the proposed westbound lane centerline and adjacent to the northwest
existing right of 1I1ayline of present Route 58, from the northeast right of
way line of present Route 1127 opposite approximate Station 1045+23 to the
southwest right of 'vay line of present Route .1125.opposit~ approximate
Station 1047+12, and containing 0.02 acre, more or less,. lar;d.

Parcel 053: Being as sho'vnon Sheet 13 of the said plans, and lying
on the northwest (left) side of the proposed westbound lane centerline and
adjacent to the northwest existing right of way line of present Route 58,
from the northeast existing right of way line of present Route 1125 opposite
approximate Station 1047+63 to the lands ofC. M. Nunn opposite approximate
Station 1049+12, and containing 0.014 acre, more or less, land; together
with the right and easement to use the additional area shown for cut and/or
fill slopes as being required for the proper execution and maintenance of
the work, containing 0.001 acre, more or less. Said easement 'viII terminate
when the landowner, his heirs or successors, grades the property s6 that
there no longer exists cut and/or fill slopes~ thus eliminating the necessity
for maintenance of said slopes.

Parcels 052 and 053.together contain .0.034 acre, more or less, land.
Being a part of the lots as ShOVlrlon plat'recorded in Plat.Book 11,

Page 24, except Lots 18 to 48, inclusive, which have been sold, conveyed
by deed of E. L. Davis and wife to Frank B. and Frances D. Easley, dated
January 1, 1946, recorded in Deed Book 122, Page l83i and by deed of
Frances D. Eas+ey, divorced, to Frank B. Easley, by deed dated June 13,
1963, recorded in Deed Book 181, Page 595, conveying her interest in the
above lots.
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_4. The aforesaid land and easements are necessary for the construction, reconstruction, alteration, maintenance and repair

of a portion or portions of !' public highway embraced in the Virginia Highway System known as Route
58 in I

Mecklenburg County, Virginia.

__..,:19.1L petitioner caused t~ be recorded in the office in6. On or about the

5. Your petitioner has made a bona £de but ineffectual effort to purchase said real estate and easement from the owner

thereof and has been unable to do so because of inability to agree upon the purchase price.

i
22nd day of. -December

the Clerk of this Court in Deed Book. 215 , at Page_4_6_8 __ ~, Certificate No: C-20852 as provided by

Article 5 of Chapter 1of Title 33 of the 1950 Code of Virginia.
"'.,.

7. Thereupon pursuant to the provision of t1;e' aforesaid Article 5, of Chapter 1 of Title 33 of. the 1950 Code of Virginia,

title to the land described in Paragraph 2, vested in the Commopwc.llth of Virginia. -

cd by this proceeding arc

The Fidelity National Bank

S. Your petitioner is of the opinion that the only persons who are entitled to an interest in the compensation to be ascert:li:!-

Frank B. Easley and Joan B.Easley, his wife, and

as dic1osec1 by title examination of the above described land.

WlIE-HEFOHE, your petitioner respectfully prays to this Honorable Court in accordance witli the provisions of Article 5 of

Chapter 1 of Title 33 of the Code of Virginia of 1950, as amended, that commissioners may be summoned and appointed

to ascertain and report ,,,hat is the value of the land taken (including easements and including the easement for the re-

location of utilities if such relocation is required) and damages, if any, which may accrue to the residue, beyond the

Cllchancement in value, if any, to such residue, by reason of the taking; that this Court be directed to Confirm the vesting

of title in the Commonwealth as aforesaid and take all such other steps to carry out the intents of Article 5 of Chapter 1

of Title 33 of the Code of Virginia of 1950, as amended, as m~.y be necessary; and that your petitioner may have such

other further and ~eneral relief as the natureef the case nlay require.

Alldyour petitioner will ever pray, etc. -

STATE HIGHWAY COlvlMISSIONER

OF VIRGINIA -

" ......._ - :................•....._ _.D. C

"'. ~.
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R W-36

Revised 1970

The State Highway Commission'er of Virginia declares that it is necessary for the construction, rec~n-

struction, alteration, maintenance, and repair of a se'ction of road embraced in the Public Highways of the

Sta te,Route 58 , ProjectOO'>S-Orj8_J J 0,RW201 , in --M"'e....c.•.l•...:C•••J ..••e••n"'b""""'l•..•r""£~-!'---------

County, to acquire certain land, or interest therein, pursuant to Sections 33.1-119 through 33.1-129, Codeof

Virginia, owned in whole, or in part, by--.EInnk B•• Eas1ey and-.J.o..~, his tdfQ

___________________________ , and more particularly described in Certificate

No. C-20B52 of the Commonwealth of Virginia, recorded in the Office of the Clerk of the Circuit

Court of said County in Deed Book , page ~,to which reference is hereby made,

a bona fide but ineffectual effort to acquire same by purchase having previously been made ..

The State Highway Commissioner hereby appoints ;'.'!r. John Ve HlItcheson

____________________ , his attorney in this matter, and authorizes him to institute

condemnation proceedings as provided in Title 33.1, Chapter 1, Article 7, of the 1950 Code of Virginia, as

amended, in the name of and on behalf of the State Highway Commissioner, and as his attorney to make

oath to the petition, all in accord with the statutes in this State in such cases made and provided.

/s/ J. E. Harwood
Deputy State Highway Commissioner of Virginia

Dated at Richmond, Virginia.

December , 1921-....
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STATE HICmVAY C011MISSION'ER
OF VIRGINIA

v.
REPORT OF COMMISSIONERS

FRANK B. EASLEY and JOAN B. EASLEY, his wife
Clarksville, Virginia 23927 L '. :

TO: THE HONORABLE MEREDITH 'G. DORTCH , JUDGE OF THE SAID COURT

We the undersigned commissioners appointed by the above named court on~ ~, 19-. to fix the

value of the land taken herein and damages, if any, which may accrue to the residue, beyond the enhancement in value, if

any, to such residue,- by reason of the taking, do hereby certify that on, , 19-. we were duly

sworn and went upon said land in the custody of the Sheriff of C.ounty, Virginia, or one of

his deputies, to view the same as directed by order of said court, said land being briefly described as follows, to-wit:

(see attached sheet)

Upon a view of the property and upon such evidence as was hefore us, we did fix the value of the aforesaid land taken by
cy .. Ce--

the State Highw<,y Commissioner (including any casements taken) at $--ZL,0'- •.K' and we do further fix the

damages which may accrue to the residue, beyond th~ en,h~<:;cm('ntin v;llue to such residue, by reason of the taking at
~ of' J-'-{.Y I ,-" ,.....-

$ /Ij /1/ / ..~_: T ?Ie )v-I/--; "~-rj!~ .
Given under our hands this.JJ--day of--1<[U --. 19j~

~(;;f#;Z;r:<7~-L-
(/ (/1/.# (]~,Itl//.:!

/,/ ;;. / ,.' 'l

;I~/ ,/ ) / (J I? I {
-:J:.:.:::i \ . l J, l- ' - ----

~\l -'('/~/,j. :'
, • ~ I) t, './._!. I, ,y' - . - , • i

j('.J j/ y/ .-j
;' • .• ( . ;/. / -'. l / /~---,a" ._./l~ "'_._/._'~'I.__-:../,-,/~:..- _

Commissioners
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The land, or interest therein, taken lies in Town of Clarksville in
Mecklenburg County, and is described as follows:

Parcel 052: Being as shown on Sheet 13'of the plans for Route 58,
State HighHay Project 0058-058-110, RH-201 and lying on the north~vest (left)
side of the proposed westbound lane centerlin~ and adjacent to the northwest
existing right of way line of present Route 5&, from the northeast right of
way line of present Route 1127 oppos~te approximate Station 1045+23 to the
southHest right of way line of present Route 1125 opposite. approximate
Station 1047+12, and containing 0.02 acre, more or less, land.

Parcel 053: Being as shown on Sheet 13 of the ~aid p1~ns, and lying
.on the north~vest (left) side of the proposed westbound lane centerline and
adjacent to the north~vest existing right of way line of present Route 58,
from the northeast existing right of way line of present Route 1125 opposite
approximate Station 1047+63 to the lands of C. M. Nunn opposite approxi~ate
Station 1049+12, and containing 0.014 acre, more or less, land; together
~viththe right and easement to use the additional area shown for cut and/or
fill slopes as bein~ ~equired for the proper execution and maintenance of
the work, containing 0.001 acre, mor~ or less. Said easement will te~lninate
~vhenthe 1ando~ner, his heirs or successors, grades the property so that
there no longer exists cut and/or fill slopes, thus eliminating the necessity
for maintenance of said slopes. .

Parcels 052 and 053 together contain 0.034 acre, more or less, land.

Being a part of the lots as shmVil on plat recorded in Plat Book 11,
Page 24, except Lots 18 to 1.•8, inclusive, which have been sold, conveyed
by ~eed of E. L. Davis and wife to FrankB. and Frances D~ Easley, dated
.JanL;ary'1, 1946, recorded in Deed Book 122, Page 183; and by deed of
I -/,Frances D. Easl~y, divorced, to Frank B. Easley, by deed dated June 13,
196); recorded in De.ed Book 181, Page 595, conveying her -inte:cest in the
above lots. . ,
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VIRGINIA: IN THE CIRCUIT COURT OF MECKI;.ENBURG COU1'.~Y.

STATE HIGIMAY COJ:1HISSIONER
OF VIRGINIA

/

....

V.) "-EXCEPTIONS TO REPORT OF CO}~SSIONERS

FRANK B. EASLEY and JOAN B. EASLEY, his wife
Clarksvillep Virginia

TO THE HONOHABLE G. E. HITCHELLp JR. ,: JUDGE OF SAID COURT:

Exceptions are hereby tendered and filed to the report of the

C~nmissioners in the above styl~d ~~ttcr upon the grotmd that the
awards for the value of the land taken and the damages to the
ndjaGent pr.operty are corttra~J to the law and the evidence and
are exccssive, and (!~lpecially upon the grounds that the Court, ovcr

the objection of th~ statc, allmved the witness for the lEmdm.mer to

.testify that the landowaer would be entitled to d~'U8ge to the residue

of his land by the Gtste placing traff.ic ialm.dson the property
acquired and other property of the state, and the Court rer~sed to

instruct the Commissioners that such acts of the otate was not

d~ge which the landow~er could be entitled.

/s/ Jo:m Y. Hutcheson----.__ ....."'----_._---_.
JOHN Y. HUICH:-:S01.J
BOYDTON p VIRGINIA .

ATTORNEY FOR THE STf'.TE HIGHHAY
C0i1l"llSSIONER OF VIRGINIA

Filed 12-6-72
G. E. Hitchell, Jr.
Judge Designate

1: hereby cert5.fy that on th~ 6th do.y of December.p 1972p I
delivered e true copy of the foregoing E~ception8, together with a
copy ofl.m 'order grDuti.ng lce.vo to £:Ue the B3.IDep to JeSBe R. Overstreet,
Jr. p Attorriey for the abov(: defe.ndants.

/s/ John Y. Hutch~son--- ..- -_.._----_.__ ._.-
. JOHl~ Y.. HUTCHESON

)

'-"

.•.. ..
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VIRGINIA: IN THE CIRCUIT COURT OF MECKLEt.'13URGCOUNTY.. . .
/

STATE HIGHHAY CO~JH1SSIONER
OF VIRGINIA

Q.JLP.JLll

FRl't.NK B. E..;\SLEY and JOAN B 0 EASLEY f his "nfe
Clarksvillot Virginia

end filed Excepti..ona ~o Rop<:n:tof Cml"imissionerti filed he~~1n on

DATE: .--ll.:i;JJ;....;;.,..-. -".•._.__-_-~---. _ .. _

J: ASK FOR THIS:

/s/ Jdm Y. Hutcheson

I HAVE SEEN 'rUlS:

Chy. O. B. 40

Page 525

..
8
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I VIRGINIA:

.~..
IN THE CIRCUIT COURT OF MECKLENBURG COUNTY

STATE HIGWdAY COMMISSIONER
OF VIRGINIA

DECREE
"

FRANK B. EASLEY and
JOAN B. EASLEY, his wife,

This cause was heard on I-1ay16, 1973, upon the report of ,

plainant, and was argued by counsel.

that the exception to the report of the commissioners filed

Upon cOr1siderati.on"\'Ihel'eof,the Court being ,of "the opinion

h~rein 1s hereby overruled and the report of the commissioners

port affirmed, the Court doth hereby ADJUDGE, ORDER, and DECREE, .

that the exception should be overruled arid the conunissioners re-

I the corrunissionersand the exception thereto filed by the coro-

I!
II
IIII
!
I
oj

is hereby affirmed. .. /.
Counsel for the complainant objects and excepts to the

9

Date:

I ask for this:
~a~/' .

~"-'::.~~_";~£~ XI
/ ),"ec e H. Over st r e e t, Jr. -

C~%'l for Frank B.Easley, e- al

entry of this order.

,\
II
ItII
I'

'\
II
jI Seen, Objected, and Excepted to:

lrJr-/L/I'?" {Lty-_
; ,John Y. HU~30n\IG6UnSel fof State High\'/ayCom,'l-II issioner of Virginia

II' ~~() .~ ~\-\ \
e~. ~to1
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I VIRGINIA:.

IN TrffiCIRCUIT COURT OF M2CKLENBURG COUNTY

F~~NK B. EASLSYdnd
JOAN B. EASLEY, his wife,
Clarksville, Virginia

STJl.TE HIGh\'ll~Y
OF VIRGINIA

v.

COMllI SST Oi>lER)
)
)
)

J )
)
)
) .'.

ORDER

This day caQe the State Highway Commissioner, by counsel,
and moved the Court to make the transcript of this hearing part of
the record pursuant to Rule 5:9(a) of the Rules of the SupreQe

Court of Virginia
UPON CONSIDERATION \VHEREOF, it is hereby ADJUIX;ED,. ORDERED,

entering of final judgment.

2) The State Highway Com~issioner file a copy of the
after

par.t or the record of themade1) The transcript is
and DECREED, that

transcript with the clerk of this Court vlithin sixty (60) days

10



VIRGINIA: IN TI-IE cmCUIT counT OF MECKLENBURG COUNTY:

.~ STATE HIGHWAY COMMiSSIONER
OF VIRGINIA

~

V. ~'.: ... I ORDER CONFIRMING
COMMISSIONER'S BEPORT

I
i

FRANK B. EASLEY arid JOAN B. EASLEY, his wife
._Clarksville, Virginia '.
:j .

. -. \
. 'J

.~ • l

"3 THIS day came the State Highway Commissioner, by his attomey,.and it appearing to the Court that the report of the coni.
--.y '.
,'~' .

..7 missioners hereinbefore appointed with the certificate of the Judge of this Court administering the oath to the said COln-

'>- .' /-i- i '7 7/.:} missioners, was on the day of _ ;..j.' t?c__ , 19.LJ.--, duly returned to and filed by the Court herein, aml
'J
,,'<~ that no exceptions have been filed to said report, and no cause having been shown against said report, the same is accord-
~?~. :'i~lngly confirmed.
--j~
•.........

,.j AND it appead,ng to the Court that 'the said commissione:s ascertained that the v~lue of the land taken herein was
'.J C1 -, . uf).+...~ $ K' Co (J .- . and tl:,at the damages to the residue beyond the enhancement in value to the residue hy reason of the
.<) I (/)I rf /) 1] j} .' .
~ taking, was$~ /\7 :-. -,-and it. appearing that the said report should be confirmed; therefore, the Court doth

:.~.:~~ approve, rntify and confirm said report in all particulars, and dcth confirm unto the Commonwealth of Virginia the fee

..:<'::. simple title to the fonowing property:

(see attached sheet)

" .
./ .

AND it appearing to t1JeCourt that the State Highway Commissioner has heretofore caused to be recorded in the Clerk's

01£ce of this Court CertiBcate No C - 20857-.:.. for $_ Sl1.il.9 __ • amI' that the title to the aforesaid real cstatc thereby

vested in the Commonwealth of Virginia, in :<ecordal1ce with the provisions of Sections 3-'3-70.1 and 33-70,4 of the Code

of Virginia of'1950, as amended, the Court doth Adjudge, Ordcr and Decree that the State Highway Commissioner of /
I

11



Virginia P'IY to the Clerk a! this CO~lrt on behalf. of

and The Fidelity National Bank
Frank B. Easley and.Joan B. Easley, his .wife,

tile sum of $/ ,fC/~// J'~\Vith interest at the rate~f_ ~ve I,cr ~en;-;e> ~nnum on the sum of s/f:' t/. J.. q ~"this
being the excess of the award over the amount represented by the afore~aid Certificate of Deposit, from the 22ndday

of_J2B~er ,19-.21, the date on which the abo\e mentioned-- certincate .was duly recorded in the Clerk's
. .

. . /

Olike, to the date upon which the principle sl}m is paid into Court; and the Court doth further order that the Common-

wealth of Virginia be released from any liability by virtue of the recordation of the cprtilicate aforesaid; and that the pro-.
ccedin::;s herein be recorded and indexed as provided by Sedion 33-67.1 of the Code'of Virginia of 1950, as amended with

reference to he made showing the book and page number of such recordation on the margin of the page where the said

Certificate of Deposit No. C-20852 is spread.

each to the commissioners
rf: /\
'}I{: .

iii
;a
'1'---~------------.--------------------------------- ;;;U

'''''~~------------------------------------------------::;...:-~
....tt~--

and the sum of $ to _

who were summoned and appeared but did not serve herein, shall he paid by the State Highway Commissioner of Virginia,

alld the same shall.be charged and taxed by the Clerk ~f this Court as part of the costs herein as provided by Jaw ...

AND nothing further remaining to be clone in this cause, the same is hereby stricken from the docket of tbis Court.

I asle for this.

~

/

~,/ .5Jq '11 "j_ " \. t. /i,j1;:L--L~-
/ J Counsel for l'ctilioner
t.J I

- _._----- ------- --/u"t
~) - \-\\
-~O'6
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VIRGINIA:

. IN THE CIRCUIT COURT OF HECKLENBURG COUNTY

j
I
j
l

1
!
}
I

NOTICE OF APPEAL
AND ASSIGNHENTS .
OF ERROR

.", .

J :

fRANK B. EASLEY and JOAN B. EASLEY,
his \'life
Clarksville, Virginia

v.

STA'rE HIGH,'JAY COHBISSIONER OF VIRGINIA )
Pet':i,tioner )

)
)
)
).
.)
,)

Respondents ,)

to the residue, evide~ce of damage to Respondent's right of access

over the obj ection of Petitioner I s counsel, on the is sue of dv.m3.~'es

as long 2.S reasonable access is still afforded; and in the instant

[\ccess by the construction of such impro\'2l'[lcnts is not compensable

13

NOTICE OF APPEl'.L

The trial court er'rcd in allo\'Jing the Respondent to present,'1.

case reasonable access to Respondent I s property manifestly \1a5 i1fforded.

I
I
I.
II In accordance ",;ith Rule 5: 6 of the Rules of the Supreme Court

Ii of Virginia, notice is hereby given that the State High".y Commissioner I
\i IIi of Virginia" the Petitioner', herein, ~lill appeal to the Supreme Court 1'1

I' \ ' I,\ of Virginia from the, final order ent?~ed in this proceeding on June 18, ,\'
II'I 1973, by the Circuit Court of the County of l1ecklenburg, and sets
iI I'

" III forththc fcllo;'ling hssign;-;;cnts of Error. I
!ii! '
!I _1_\_SS_I_,G_lfi_,m_N_T_S _O_l-'-_E._'C'_K.O_~
Ii

Ii
1\
IIIi
I.\ . due to the planned construction of curbing as part .of the highway

li project because, as a matter of la\'l, the limitation of a landowner's
II
III
il
"II
II
III:dI:
I'II
Ii
\!
\1
iI
Ii
'I
II
Ij

Ii
II
I
I
I
\

1\



TP-ANSCRIPT

A transcript of the evidence ,covering testimony and other
incidents of the trial has been filed.

Respectfully submitted,
;:

ANDREH p. HILLER
Attorney General of Virginia

I
I

II

I

\VJl.LTER h. HcFl',Ri..J1NE
Assistant Attorney General

FRllNCIS A. CHERt'Z"{, JR.
- Assist<lnt Attorney General
JOml Y. BUTCHESW
Attorney at La.w

",

CERTIFICATE

I hereby cc:c,tifythat a true copy of the above Notice of Appeal
and Assignrnents of Error has been _served on Frank B. Easley and
Joan B. Easley by mailing a copy to the counsel of record, Jesse

;:-7-;1 -R. Overstreet, Clcll'ksville, Virginia, 239/.'7, this ~_" _- day of
July, 19"/3.

14



VIRGINIA

returned on December 4, 1971 when it was actually returned on

I

1
I'
!

i
I
I

)
)MOTION TO ENTER
.)FINAL ORDER CONFIRI1-i
)ING REPORT OF
)Cor-lMISSIONERS
)
)
)
)Respondents

/

Your Petitioner, State Highway CO'llmissionerof Virginia~
I Iand 'llovesthe Court to enter a valid final order in this

per annum; it states that the Report of the CO'llmi~sionerswas
perce~t per annum when the cor~ect legal rate is six per cent
of the Certifice.te of Deposit shall be paid at the rate of five' i

,

\ '

i
I

2) That it has subsequently come to the attention of ,

error in three particulars, to wit: it states that no excep-
tion~ were filed when Petitioner did file exceptions; it states

\'las not endorsed by counsel for Respondent'':'Landowner; and in

counsel for ~he Petitioner that,the aforesaid order entered bn
June 18, 1973, is invalid and in erior: invalid 'because it

the final order.

Re,port",,which order the Petitioner ,had been led to believe \'/as
on June 18, 1973, entitled HOrder Confirming Co'nmissionerst

~ents of Error to appeal the order entered in this proceeding

December 4) 1972.
~) That the Decree entered May 26, 1973, overruling

the exceptions and confirming the 'r~por~ ot th~ commissio~ers

IN THE CIRCUIT COURT OF MECKLENBURG COUNTY

that interest on the arflountof the llward in excess of the amount

1) That Petitioner , desirous of appealing the a"'lard
of the commissioners, filed his Notice of Appeal and Assig-

CO'lles
ca~se on the following grounds:

v.

FRANK B. EASLEY and JOAN B. EASLEY,
his wife
Clarksville, Virginia

STATE HIGffioJAYCOHMISSIONER OF VIRGINIAPe-titioner

,,'

"".

doC's not con~;tit11tethr> fi.n,11 order subject to appeill in this

C<1se :i.11 t:h2t:

, '1..-'~ .

\

\
15
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landowners.

ficate of Deposit into the Clerk for distribution to the

f) It fails to requ~re that the order be recorded

and indexed in the land records of the Court.
4) That, therifo~e, no valid final order subject to

appeal has ever been ent~red.

STATE HIGHVIAY COHIHSSIONER
. OF VIRGINIA'

Respectfully submitted,

5) That, the Court should enter a final order con-

~) It fails to direct the payment of statutory

John-rF2alr-;-Jr::--
Assistant Attorney General
Co~monwealth of Virginia
1401 E. Broad'Street
Richmond, Virginia 23219

may properly perfect his appeal.

of the proceedings be complete and in order that the Petioner
firming the report of the commissioners in order that the record

a) It fails to recite the award of the commissioners,

b) .It fails to describe the subject property,

c) It fails to confirm title to the property in the
~:.".

Commonwealth,
d) "It fails to require the State Highway Commissioner

J

to pay theexce-ss, 6f the award over the amount of the Certi-

commissioners' fees.\
I.

"II .

!\
\1

II
"!\
!I

II
II
\1

II
II
II
!\
1\
ji
\1!,
I'i~

\1L!\
Ii
;1
ii1,
11
ii
!\
II

1\

II
II
p
:1

II
Ii.1
";1

Ii
:1
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CERTIFICATE

/'I hereby certify that a true copy of the above Motion
to Enter Final Ordei Confirmin~Report of Commissioners has

a copy to ,the couDsel of record, Franklin M. Slayton, Security
been served on Frank B. Easley and Joan B. Easley by mailing

Filed Oct. 12, 1973

24592, and
23927, this '

554 Main Street, South Boston, Virginia

N. G. Hutcheson, Clerk

Building,

day of October, 1973.

d

I
l',I
II
! Jesse R. Overstreet, Clark~ville, Virginia
I

,!II
II
l',I
II
II

'I
,I
IiI;,I
'I
11.
I,

ii
H!I
iI
JIq
!;

II
~I..
'I

IiL
" :1
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VIRGINIA:

IN THE CIRCUIT COURT OF 11ECKLENBURG COUNTY

the record of this casco

This motion is ~ade on the grounds that:

order in this cause entered on June 18, 1973, by:

18

)
)
) HOTION
) pursuant to S8-348
) and in nature of ai
) writ coram vobis
)
)
)Respondents,

j

June 18 constitute mere clerical errorS clearly evident from

).) The th'O aforestated portions of the order entered

states, "And nothing further remaining to be done in this cause,
3) Striking the final paragraph of said order which

herein overruled."
l

by Complainant to said report and that such exceptions are
the place of such phrase, "and that exceptions have been filed
said report, the same is accordingly confirmed and inserting in

.4): Striking the \'1Ord"fivelt all. the fourth line of the

1) Striking the ~ate "1971" appearing on the third

filed to said report, and no cause having been shown ag'ainst;:

Your Petitioner, by counsel, comes and moves the Court

the same is hereby striken from the docket of this Court.1t

2) Striking the portio0' of the first paragraph of

said order which states, "ancl that no exceptions have been

.second page of said order and substituting the IlJOrd"six".

pursuant to s8-348, Code of Virginia of 1950 (as amended) and

line of the first paragraph on the first page of said order and

substituting the date"1972~"

v.
FRl;NK B. EASLEY and JOAN B. EASLEY,
his wife
Clarksville, Virginia

STATE HIGHWAY COMMISSIONER OF VIRGINIA
Petitioner

in the nature of a motion for a writ coram vobis to amend the

I
II
I
I,

.1
I
I

I
!
I

iII
II!IIi
11
Ii
II
'\L

,Ii
, ;t,

II

Ii
II
'J!,

IIIIq
IiI,..
itI,
II
\1
ii
""II
\1
II
I'd
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By _
Of Counsel

STJITE HIGH\'Jl\Y cmllHSIONERor VIRGINIA

Respectfully submitted,

WHEREFOI~, your Petitioner prays that the motions

Your Petitioner furthei moves the Court for an order

John ,i. Dcall t Jr.
~ssistant ~ttorney General
cO~'~lOm;ealth of Virginia
1401 E. Broad Street
Richmond) Virginia 23219

ptayedfor be granted.

to wit: June 18, 1973.

requiring the Defendants to show cause why the aforestated

mot:ion should not be granted.

the record has caused confusion concerning the status of Peti-
I

tioner's appeal of-the final order entered June 18, 1973.
Your Petitioner furthE;'rmoves the Court that these

amendments to the aforesaid order and ~he order pursuant to
this motion should"relate back to the date the order was entered"

is the only order subject to appeal, and
3) That the persistence of the clerical errors in

2) That the order entered June 18, 1973, was intended
to be and did in fact act on th~ final order in this case and

\
I

.~.,•... I
I
I
II
II
I
I
I

\1
II
II
1\
"1\

1\
II
I,

I!
1\
I:
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I!
II
'I\;
Ii

H
'IIi
Ii
i!!:
jl

'III
11

Ii
1I
Ii
,\
'I;,
Ii
1\.. !i



Filed Oct. 12, 1973
N. G. Hutc.'1eson, Clerk

J~
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CERTIFICATE

Building, 554 Main Street, South Boston, Virginia 24592, and
Jesse R.OveTst~cet, Clarksville, .Virginia 23927, this

been s~er.\!ed on frank B. Easley and Joan B. Easley by 'lwiling

a copy to the co\msel of record, Franklin H. Slayton, S'2cudty

,.



Exceptions are as .f01lo;.;s:

within the ten (10) day period as provided by law, \>;hich

witness for the landowner to testify that .the landowner would

I
I

I

I
I

I
!
I

I

~ ..

~ ..

)
) ORDER CONFIRMING
) REPORT OF
) C0!1HISSIONERS
)
)
)
)
)Respondents

i

IN THE CIRCUIT COURT OF 11ECKLENBURG COUNTY

report of the CO!Tlmissioners in the ab?ve styled matter upon the

the evidence and ar~ excessive, and especially u~on the grotinds

.-
ground that the awards for the value of th~ land taken and the
damages to the adjacent property are contrary to the law and

4th day of December, 1972, duly returned to and filed by the
Court herein, and that ex~e~tions were filed to said report

THIS day CCl!Tlethe State Highway CO!Tlmissioner, by his

that the Court, over the objection of the state, allo',;edthe

"Exceptions are hereby tendered and filed to the

-
FRANK B. EASLEY and JOAN B. EASLEY,
his wife
Clarksville, Virginia

counsel, and it appearing that the report of the CO!Tl!Tliasioners

v.

VIRGINIA

STATE HIGmJAY C0l1!USSIONER OF VIR(;!NTA
Petitioner

herein before appointed and sworn according to law, was on the

II be entitled to damage to the residue of his land by the state
Ii placing tr~ffic islands on the property acquired and other
:!

property ot the state, and the Court refused to instruct the
Com!Tlis~ioners that such acts ot the state was (sic) not damage

~hich (sic) the landowners could be entitled."
Such exceptions were heard by the Court on May 16, ]973~

21

i
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I
I

Highil'ayCo'nrnissioner duly exCc pted;
i

StateTheand were overruled.
to the Coert's ruling on the Exceptions.
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I
I

'I
I

AND it appearing to the Court that the said commis-

sioneis ascertained that.the ~alue of the land taken herein
was $800.00 and that damages to the residue beyond the enhance-

ment in value to the residue by reason of the taking, was
$18,140.00, and it appearing that the said report should be
confirmed; therefore{ the Court doth approve, ratify and con-
firm said report in all particulars~ and doth confirm unto the
Commom;ealth of Virginia the fee simple title to the £ollo\o,'ing

property:

I

I
I

vested in the Commonwealth of Virginia, in accordance with the

Clerk's office of this Court Certificate No. C-Z0852 for

~n0 it appearing td the Court that the State High-

! ,
./

22

I

I
!

Parcels 052 and 053 together contain 0.034 acre,
1285, land.more or

provisions of Sections 33.1-120 nnd 33.1-122 of the Code of

$511.00, and that the title to the aforesaid real estate thereby

For a more particular description of the land or
interest therein, tah~n, reference is made to a photo copy of
said Sheet 13, shO\';ingoutlined in }SD the l;md tal,en in fee
simpJ.es in GREEN, permanent drain ditch easements, and in
ORI\I~GE, tc~nporcl.ry con.st}:ucticn easements.!t

way Co~missioner has heretofore caused to be recorded in the

Parcel 053: Being as shown on Sheet 13 of the said
plans and lying on the nor~hwest (left) side at the proposed
westbound l~nd centerline and adjacent to the northwest
existing right of way line of present Route 58, tram the north- .,
east existing right of way line of present Route 1125 opposite
approximate Station 1047 + 63 to:the lands of C. M. Nunn
opposite ~pproximate Station 1049 + 12, and ~ontaining 0.014
acre, more or less, land; together with the .right and easement
to use the additional area sho~n for cut and/or fill slopes as
being roquired for the proper execution and maintenance of the
work, containing 0.001 acre, more or less. Said easement will
terminate when the landowner, his heirs or successors, grades
the prop~rty so that there no longer exis~s cut and/or fill
slopes, thus eliminating the necessity far maintenance of said
slopes.

"Parcel 052: Beinq as shown on Sheet 13 of the plans
for Route 58, State High,'layI'roject 0058-058-1l0-R\v-20l and !
lying on the north'.'icst(left) side or the proposed westbound '.
land centerline and adjacent to the northwest existing right
of way line of present Ratite 58, from the northea~t right ot
way line of present Route 1127 opposite approximate Station
1045 + 23 to thesouth"'Jest right of way line of present
Route 1125 opposite approximate Station 1047 + 12, and con-
taining 0.02 acre, more or ~ess, land.
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Virginia (1950) as a~ended, the Court doth ~DJUDJE, ORDER, and
DECREE that the State Highway.Co!Ilmissioi1Cr of Virginia is not
to pay to the Clerk of the said Court on behalf of said Frank I

IB. Easl~y and Joan B. Easley, his wife and the Fidelity National ,
Bank the SU!IIof $18,940.00, which is the amount of the award,

been given by the State Highway CO!Il~issioner that no further

but does not include interest; until such time as the appellate
J

processes have- beenco!Ilpletedor until such time as Notice has

23
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I
I

I
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I

I
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I
I

I
I
I
I
I
I

a~nended,

day of

spread.C-20852 is
And it appearing to the Court that the statutory

And the Court, DOTH FURTHER ORDER that the Commonwealth

,All of \,}hichis certified to the Clerk of the Circuit

of Deposit Ho.

is here in mc:de.•

directed to enter forthwith the foregoing drder in the appro-
Court of the County of the County of t':ecklenburg who is herehy

CO'llmissio110l'S'fees hove previously heen paid by the State
High\.;ayCO'llmissioner no further order with respect .to the~

cate

such recordation on the margin of the page where the Certifi-

paid into Court.

Section 25.46.27 of the Code of Virginia (i9S0), as
ceedings herein be recorded and indexed as provided by

with reference to be made showing the hook and page number of

per annu!IIon the sum of $18,429.00, this being the excess of

recordation at the aforesaid certificate; and that the pro-

paY!Jlentof said sum, \'lithinterest at the rate of six per cent

on which the above mentioned certificate was duly recorded in
ficate of Deposit, from the 22nd day of December, 1971, the date
the award over the amount represented by the aforesaid Certi-

the Clerk's office to the dafe upon which the principal sum is

action will be taken, then an Order will be ~ntereddirectingI
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Nothing further remaining to be done, this case is
dismisied.

Refused 10-16-73

G. E •.M., Jr.
Judge Designate

/

~ohn J. Beall, Jr.
Counsel for the State Highway Commissioner

~rank M. Slayton
Counsel for Frank B. Easley and Joan B. Easley

,
i
I

/ I
i
I

I
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VIRGINIA

that:

errors clearly evident from the record of this case.

ORDER

IN THE CIRCUIT COURT O~ MECKLENBURG COUNTY

STATE HIGHh'AY COHMISSIONER OF VIRGINIA )
Petitioner )

j )
v. .)

)
FRJlNKB. EASLEY and JOAN B. EASLEY, ) .
his wife ).
Clarksville, Virginia )

Respondents )

2) The order entered June IS, 1973, was intended to

1) The order entered June 18 contains clerical

This day came the parties again by their attorneys

amend the order entered in the cause on June 18, 1973, pur-
suant to Si8-348 and in the nature .of a writ coram vobis, is
of the opinion to and does sustain said motion on the grounds

and the court, having considered the motion of Petitioner to

be and did in fact act as the final order in this case and is
the bnly order subject to appeal.

3) The existence of these clerical errors in this
order has caused confusion concerning the status of Petionerts
appeaL

UPON CONSIDt:RATION \'IHEREOF,the Court doth
ADJUDGE, ORDER, AND DECP~E:

1) That.the date "1971" appearing on the third line
..

of the first paragraph 6f the first page of said order be
deleted and the date "1972" be substituted therefor.

2) Th~t the portion of the first p~ragraph of the
aforsaid order entered June 18, 1973, which states, Hand that
no exceptions have been filed to sai~ report, and no cause

25
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I
I

That this order shall relate back and beeffec-

That the word "six" be substituted in place of

5)

4)

"and nothing further remaining to'be done in this

amended for clerical mis-

for a writ of error; therefore, this cause is continued on the

tive as of June 18, 1973, an~ shall become part of the order

-,

by counsel to said report .and that-osuchexceptions have been

the word "five" immediately preceding the words "per cent" in

entered on that date which order in the final order subject ~6

overruled by interlocutory oider entered ~ay 26, 1973."
i

3) That the final paragraph of the order which

exceptions have been filed by the~State Highway Commissioner

the fourth line of the second page of the aforesaid order.



.•........

IN THE CmCUIT COlli"<'.I' OF. HECKLENBURG COUNrl

In accordance with Bula 5: 6 of. the Rules of the Supreme Cow:'\;

Juno 18, '.973, by the C:l:c-cuit COU1.'t of the County of liecklenbu.i:,g,

of Virgini.:>" th2 Petitional:' h2rein, \d.ll appeal to tho Supr-,::;me Court

NOTICE OF APPEAL
MID

l',sSrc;mEHT OF
FURTHER ERROR

NO'l'ICE OF l\PPl~AL

/

STATE HIGffi"1AY COHMISSIQ"iER OF VIP...GIN111. )
Petitioner)

)
)
)
)
')
)

Respondents)

of V5.rg:5.nia,notice is herapy ~j1:vcnt.hat the State High\<lay COi1l;rdssioner

on October 16, 1973, ,~~ect~ngthe al~cgGd final order dated

prof erred b~' Petitioner October 16, 1973, not accepting Petitioner's

TRJ\NSC'JUPT

ji
-\

!1
:l
;!
Ii
Ii
r.1
I:;:
II
Ii
Ii

".,
b Ii
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,hearing will be filed.

/

Respectfully sub:ni.tted.

STATE lIIGl:I\'1AY COl-ll'fISSIONER
OF VIRGINIA .

11
I:

II
Ii
I~

11
"

CBRTIFIC;\TE

I hel'cPYcertify th!lt <l 1..7.'ltO copy of the ahove Notice of l~pp(;al

28



1

2

3

4

5

6

7

8

9

MRS. JACQUELINE E. SCRUGGS
Court Reporter

Cullen, Vir9inia
Phone: 54:'-5465 or 542-5690

"
..)

( A co:n.r.I:9.r;sionof fi vcvas duly empanelecl"
i

and. a{,'-te"t' having v~.e'.'mdl,;he prope;;;-.ty; the follow:f.ng.
-"

PHILLIP s~ PURDUE, haying been fi!'3't, duly

DIRECT EX~11NATION

BY NR. HU'I'CHESOH:

Q. Hr..... Pv.r'(h.:~.c,I believ;") you divided t11E:f...;e t.wo lots

10 Vlo\':.ill ash:. you to put the

11

12 A~ Th~ Easley prop~rty?
13 Q.
14 SU.ppCH,O you. tes'bif:r t.o t,hom separ.-a:ttily and. then

15
16 .

C:J,A'.

17 Q. st~o:re p,,",operty? Ivill ymJ.

18

19 right, sir.
20 Q.
21 ".

G.i)n.tlc!:;\on, 11f~_~\C in miniature is pretty
22
23

of cou!' s(;...•, \'111<) t



MRS. JACQUELINE E. SCRUGGS
Court Flcporter
Cullen, Virgini;).

Phone: 542-51\65 or 5~,2-!j690 4

1 a SO foot opening.

2

3
one ;.u"'ound 60 feat, in th1.s

5 anoun:ila t.o a "..;id.::;h of -c.wo feet,,, and it contalns •02 Clcrel3.

9 Q.•

13 seconda~y route 1125 i~~300 recto

14

15

16

21

A.
1125 to theeaD~ of .thin prop0rty?

24
.._----

22, 1971. I
___ .---------.--------------"3"crr""--:-
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1

MRS. JACGUELINE E. SCRUGGS
Court Reporter

CullEn, Virgin;<,
Phone: 542-51\65 or 542-5600

I"• .>

2 A.

3

4

5

6 A.
7 p:xmps 011 :tt I recall, in fro:n:t

8

9

10

11

12

13

14

15

16

17 0..
. .c c rf17~:L ,; [J.:L () ~".:e~i.4j ~J

18

19
20

of21
22

~~1.,t... ,("J [1,:"'; f) r'~"'~.r"') (~/.:a 1..:.",0 OL 'i"~_'_,~.)v...J • .;'.\

t;1w PU1"POGC qf <lcquis:.ttion,-chere liaS .:i.lso 20 .::.::(~i.;.:')_;:';l

2.3

24 -----------_._-------_._- ---------_._--- _._ .._---_."----:.
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MRS. JACQUELINE E. SCRUGGS
Court '~epor1Cr
Collen, ViryiniiJ

Phone: 542-54G5 or 542-5590

6

1 An.d i.n adclit:ton to .that:~_:t had an est:tmat~cd 56 square

2 I have ~n es-C:tmate on that also.

3 That \1Quld cover 311 th0 tot.nl acquisition. Th0re is no ease-

5 and the concrete at $42.00, giving me $75.00

7 ITi,.l.ndt'cdtJw of. an acre is 'f;:l250.00,. or a total o.f $325.00.

8

9

Q.
A.

Did you. find any c1am<lge t.o the r'oEddue?

11

12

13 HR. HUTCHE [3OJ:.J ~ \'litness'vdt.h you.

14

15

16
"J3Y

. CROSS=EXAlJINATIOll

01lERSTR,EE1' ~
,

S3.II; !J

17 and lot:."!G diGCUSS .t.hck:~e plc.r~6 ui.th the commission.ers. You have

18 for of the -taken?

19

20

21

Q. Bu.t j; yeu say t.h.c.::."'cis no damago -to the propert~y

at. all?
22 t

il. •

23 Nc)i.'!p do you 1<110\4 t.hi.s :L:.: an i[;land right he~:'c,

2L~ is t.h:.. •.tcorrect.~?



MRS. Jr'\CQUELINE E. SCFlUGGS
Court Repo.!",
Cu!lcn. Vi.ninia

Phone: 542-51\6:'; or 542.5690

7

MR. HUTCHESON: We object to any question on

that~- Tho inland; 'the flow of traffic, thatts police.
The lando"l'mcr has nothi:1.,,~

TIlE coutZT z It has nothing to do v!it~h t;.he po~id.ce

po\":e:r'~but :13:' itfs not worth as much ••.••••.

the traffi.c lIill be decreased, and.eoe~oot

HR. EU'l'CnESO}r ~ And t.his is n.ot ,U'l it.em. If

do t.nati. r-le has no righ"t t.o SU~' how the higlww.:'r" vd.ll

'I'hey givo h1.[;1 access 8.nd t;.he state th.iy.'j.1-:s

Inne5 five l~nes; so fnr .us

rlarnage,l tll0 prCI;crty; befo!~e aad afterc
I

in December, you said, 19711

riR. mJ'rCli.ES01J z

Ko» tho t;i.~[l.ffic floH couldn Wt;. ~
•__ ~ .___ -J------33'--.

I



1

MRS. JACQUELINE E. SCRUGGS
Court Reporter
Cullen, Virginia

Phone: 542-5465 or 542-56'30

Nl'{. HUTCIIESON:

8

2

3 to complain on that.
If he h£.i.8 the same eGress and ingrE:0G

5

6

7

as he :h.ad bef:m:'e.

never d.id..

8

9

THE COURT~

COlnnd.ss.1.0D •

That will be a quest.ion fm:~x~he

10 HR. HUTCHESON:

11

12

13

Ii{.

THE COURT: Yes, 'they ccu ..ld have put. up. a gv.ai.-'cl

15 l,IRo HU'l'CHESON: He can ~"t cO;:;1plain on t.hD:t.

16 COURT~ I!l'.r tho;! t.ako of

17

18

19

that they have taken.
l~ nover had unlimited acceS8.

20

21 TIlE COtJ1l'J~~ Ho wouldn p t bo ent.itled tiO any mOl-'C

22 than he had, but that would be up to the commissioners

23 HR. nUTCW~SON:

24 THE cOUr;.T& All l....•i.ght ~ you save t.he point..



1.

2

3

Mf1S. JACQUELINE E. SCRUGGS
Courl Rcportc:
Cull<m. Virginia

Phone: 542-5465 or 542.5630

9

HR. HUTCHESON: All l":lght. Here t s another

THE COURT: Ar.1y cb.angcs he rr.ade since tha';;:, was

his own u01ng. They are not responsible.

5 The state ,:LS not,

6

7 'TIlE COURT ~ Not !'r' ••...""m. b"" .•.•l 1'71itO ""'~'~':." v,., ,.

8

9

10 Itfs the condition of

1.1 prop~rty in Decombe~, 1971.
12 I don rt knoH' -(,hat. the

13

14

15
16

17 Ye8~

1.8

19
20

21
22
23

24

thor-c.

~..m.. OVERSTREE1'~ ThbY have already been l:loved.

THE COURT: 'I'he hir)n.J.:1Y <1.idn It have: ~mytJling to



1

2

MHS. JACQUELINE E. SCfWGGS
Court Reportrr

CuHron,Virgini,l
Phone: 5t12.54G~i or 542-fiG90 10

3

4

5

6

7

and

8 TUG COURT:

9

10

11

12

13

14

15

16

17

18 I rbJ~:a.l1.

19
••• ~.,.~~'1
(o.~• ..: ,.l_,~

20

21

22

Q.

A. YeSj; nil".

23

24

And .':tll i:;his around here no\v is used



\.
Mf-\S. JACQUELINE E. SCRUGGS

Courl f~eporter
Cu!\(.n. Virginia.

Phone: 5112.5465 or 5'12-5690

1 A. .8:Lr _.

2

3

5

6

7

8

9

BY COHHISSIONBR:
Q. Is 1;hir.>.the proport.y line here?

10 t~o be, :tn t:.h.e

11

12

13

15

16

A. rE'h.:ts is the cent.eX' line of t.ile existir;.g right of

~1D.y"

Q • 'J.'hi::; '"

17
18

19

20

of ~y 1ioD tborD?!
. i

hore, and this 15 I

21 A. Thl G is t,Ile conter l:b:.c of secondary rO':J.t,c 1125

22

23

if Itm not mistaken. It. ~S' somoconflict:. 1:01"C

24 cl~),J;jl::;dhy t.ho C0il;;;lOnh'e<.I,:J...~;.hof VirgJni.::., 131nco I thin!:: J. t C<);:l',) :_______________________ _. .'_' I._ --------.-~ ----.--'37. -"--,

! ,.'"



MRS. JACQUELINE E. SCRUGGS
Court Reporter

Culler'l, Virginia
Phone: 5.12-51\65 or ~)'12-[,690

12

1 abou:t in the n~r!"dnill or 1932~- if I r.ecall correctly, which

2
;'

took some land Qf.tliis
3

5

6

7

8

9

11

12

13

15 and.

A. Yes $I D:b". And this cOr'n(-')~" r:tght; here where YOU 8'::W

,:"::'):1.,, -;-f(),;, .','10~..~t.'~'-'"i:\I.~ ::.F~ on -:-.11e '1 <ll'lfOFD''''''''' r <;j nl"O""'~""'t.v J.r n~ < 1~~"""" .••.. " .... """ ~~ ""', ~ """ ~..",..... .....• ....• _ ....~ '•.. ~ ...~ ..., J:"~ lJ'-- v •.~-- .....•. ;if

conl:r;:;.n:J.ct;.ion C;-d;;Cl!ds i\~ :tn.to \1h<:d.:; Is cla:i.Llcd. as public:: righi.

16

17

20 I GC~ about 17 feet th8~e, essentially tho sa~e

21 measurement from tllO closest point along the raise of the curb

23 I bcl~cYC that'.s ;).11 en t,hat, pax-ce.!.

llu.t.chcson, to p~tt
'---. 3-8-'- .._....



MRS. JACQUELINE E. SCHUGGS
Court R epDrter
Cull~:n.Vir~1inia

Phone: 542-5465 or 542-5GGO

13" • II " ~ . I

1 these fi[;ulr'eB Bep3~!"'ately and acid "ChCUl together'. \Ve <1on r.t '" e.w:t

2 1'0 .p .•...."""~:r..;•. \.. tr, (to .;.1-':1':-/.•..,' •..••.•."'• .::.l.)':o...-IV ...., ~ v •.~.~.v.

3 RE..ar)rlzEC~:, E~{l~,IINl.TIOl~1

'4 t~:{1,lF~Q IIU'rCILE SO;1 i

5 fl. Are you. through vdt.h ;:;.his one ,riO\"!! or ,muld you

6 r'at;hci;~ ,',"" h"",tr ..\.•..•,~ 'n:.';' .;.t,..e. ;")J";..,.~.nbV _(..\~_t;" ~.L.;,"-;.. b'~''''V ""',\.Ao;J ,. l,.t.;.•..:t..••.•.1 one 'I.;oo'?

7 &f.~. Vic f 11 a() :l:k;. nOi'f, if you J...1..l:.e (, Tl1(~sa f ig'Ul-a'G (3

8 ir!'vo]~v"'ed. p[ik~ceJw 053 '\4.!hich 1..B tll0 oi~11E~rD~"'ton,e~rt/~,t.'t>-e]~011(~.ir;f!to•.• - 1> ••, '" .........- •..

9 }lr ~ l~;J.s:Loy.9 afLtl [."fr'~.lI~.ltt~I-!os~")!1,e.{Gk~c(l ~lO ~t.o t~'.i'V'O tI19 1?if~1J.r{,;B I

10 have esti,mated far tI10 tak~, firsto :tl1' tile f~}~) a,(~(rlli8.:l:f:;ioll

11 J: 11a,~1'o to 01{~ t!lcr;,o::3, 'i.';l11:'Lcl1 J~ (j.Ert~intD,"~.:;.cd ~\"b tlle BaXi1~:) u,t1.ii,;, V'~1:t!;.e

12 (yf ~)J..2 j 50Ci" (}O ar~ [::,t;;l~O; l"l:ill f;:i:VG :yC~tt [\. fil;'L4,re ",.f! ";:'lI ""/5 on.
"'-J -1'..,. .+,...L • '1,. •• # fer

13 t~11at~1.<S11dtal'.:~~Il(, ;';0 have D.n eas(~:;;ncnt in tJi:Ls !SH~u.').tion, l'J'hicll

1L~ I '\':f:tll (~{:~E~{';r~j.bc~1[~1:.(:i!" tl It# '~lJn()U1rtr:;to ~OOl 3CrE'~S, C\nd I

15 est~imat.cd it t s ~'iOr.'t;Sl v:b 10 p<;rccnt of fee 'value. ~rha'c

16 calcuJ.a-:::;ion works c(.);t to D. doll.::.r .;nlCl D. quart.er ~ Also, I h[n"o

17 (1'1, ".".:u(' '0'::1 f ('c.t. (\f'. -,",'r-" y"" 'j 'p .:\~'1-:-'I .,.) ,no f.l"'-'C'.O\ <.~err."'" c'; ;c. 'r ed ';..,-.,11\('~ i-JOr>c'l'''' •••• ;:..;. ••• or.. "' •••• _ •••• ' '-'O.J W "_.. t..J- (.....• ,-.,~, ..:.,.t... _ ...•.. _6 ••••\:..~ •••• n "_'" ".:..J .• ...,.,.. __ & '!.oJ ••. -eo -'........ " •••••••••••••

18 r~\~ +n 60 ('0. ~~~v_ •..., ••..Jv ":.'J!" I~ ..•. , v..l ••"o..,..o' t(it:~J. ;)f I.D.:trlCt ul1~3. cn;:~[~}nBl1t:.8'~A:1d. ;trt..p~~"';c..fv.,,~"":'n~.(~Il.G~~

19 II ,....') r .•..,-,d.lyp' ~~..;, Co ': .. ~. ':1;' c-,J..; ,~,' \..;',",':.' ( . .1...• '1 (, C.),.... "J!' -1 '" 1-1 -~ " ., I" C.1p.o. r1 -, r: .(:'.! ,.,-, , .~::>.•.••(.4"""'_,,1.,,,,, •.. J ,h.;'j _.~i"J ••.•••.•. '-•.•',.v_:oJ .•l ~C.• :_~ y UVI' V$ l.-._~.,A,."'•••.•• J.•..•..." <.'.... b.-•...t.\o._~ ••...•• l,.•.•.:..-e.:~\.tol..-•.t'"

20 Q. ~~'c~.•:;j (10 Y01;; l'JD.\!'~:~your di.,~~g'r..:.\m tl'!.~~tyou. arllf; t>2;~~.:;~:,:I.!:..:/..~~

21 :tn[; t~o no;'!?
I'

22 A. Ih<.lVG it.

23 ~2~ '\'i..:t:t ~tell !Sl-z0\"1' t~.11::1t t.o, t!) c~117

24 II... '.i..il-{is :L~no:r.o"",l;:)(t t.J:POl'JC1'"'ty is loca:tcd J.lt~-).t e~~:;t of t~11,..!
..a. "" .

39------ H--.---.---------.----.~----..--- ..---.---------------.-------.---- --I-- ~



MRS. JI.\COUELINE E. SCnUGGS
Court f\pporter

'Cullen, Virginia

Phone: 542.5465 or ;;42.5690

1

2

3

4

6

7

store prop:::r'ty., 08f:;t of secondary rout,a 1125. The parcel

11:~.''''.' COl f-'.~'Ot.•.t'.,'1r:,(".. c.n ••;>,.(J....U .•..!J0. 5° "nrl 1..,.,.... a' .f~.p.C•.~." l'un'1.';'~~ 1)",c1
{ •• 11"'1"•. _. <A .• ,_'_.~' • _ • lJ " ••. _u. .•.(j.~) u..:;: •. l;. •••..l.b c~ J. c'\.'.U .• to:;

-'
Socond3ry TIou:te 1125, 300 feet :ttl depth. The t2.ke is sin-lilar,

meet I referred to begins abmlt 50 feet off of this corner at

8

9 Line would be :tn b:~re, and it t S a.bout. .two feet in widt.h, ,'ri.dens

11

12 A. Sir?

,13

14

15
16

17

Q. 'rhD:t t B rlOt 'eho take lirw?

Q. Inside the take line?

18 A. ... .
!';O\", :tn t~he before

20

21
22

23

6oursc, it will have a 3~ foot set-back, which for all practi-

2/~

-II
in my opinion. In t.his C<.lDcmr.::n-c I roferred to $ it COl'rt:::;.:!. ned

--,----------4b-'----.--.
I I



fvms. JACOUELli\!E E. SCRUGGS
Court Reporter
Cullen, Virginia

Phone: 542.~)465 or 54.2.5(;90
., C
J...)

1

2

3

.4
[.
.J

6

7

a:o.-d :tf.~110

8 A.
9

10

11

12

13

15 bv.ilding, ploase, sir?
16

17 from; by pulling it; on -(.h.e

18 This btti.ltl1rig may O~ may not be

20

21
I S8C.

22 ~bout 30 foot) two feet off~

23 Q.

2.Lt .fA~()~;t,'c~f t:.1}(.:"'; 1)lli..:t0..irlr~;4:?.._---------------- ----------------_._--_ .._-------_._-_._----_ ..!...._._._.:41



1

MHS. JACQUELINE E. SCRUGGS
Court Reporter
Cullen, Virginia

Phone: 542-5465 or 542.5G90

Yes~ sir, thero was~

16

2

3

'..~.~..

A.

. ;' ~~",,'

5

6

7

8

A.

A.

In h.ere?

As y~~ can really

9

10

11

12

13

14

15

16

Q.

!L

17
1.8

HR. HU'I'CHBSON~.

19

20

21
22

23

24



f"IjRS. JACOUELlI\JE E. SCRUGGS
Court riepol ter
Cullen, Viruinia

Phone: 542.5465 or 542.5690

______ . ~ __ .:L;:-

1 052~

2 A.

5

6

8

"i:t.t)

9 Ono

1J. then "to

1.2

13

16

10o

19

21

21.1- :~~',;J,7656.00. The ent.:.t;: ..o f3t.Or'O l:m.:Lldinr; I (1(:;proci:J.-t.r:.d :i~3.000. 00 ~.. / . . 1 .
----_ .._- -----------_._------_._--_._--------------_._-------_ .. _._- ----"..

43



MRS. JACQUELINE E. SCRUGGS
Court Reporter
Culkn, Virgini~

Phone: 542-~,4G5or 542-5G90

18

1 w_l1_i_~...r'1. 'n~~.~)~;0°)'3- °10H_ ~.' ••',,-.~••..!-•• V J.: 1+ \J; \. 2' o.J '"

2
/

ll11iClJa \~J.::':i~~IJl.rt 011 't.!1e

3

5

6

7 11•• S:1.1~7

8 do

9

10

11

12 After they fi.led thG certifi6~'Lc?

13

15

16

17 A.

18

19

20

21

22

23 Q.
$2"OOO.~OO bccnuse oi:' I

1

----- ..--------------------4-4---!----- ..
A.

-_ ..--------
24



MRS. J!lCQUELl~JE E. SCHUGGS
Court Reporte,
Cul!r;n, Vir9ini".

Phone: 542.54G5 or 542.56DO

I
].')J.--------.------------------------ ..-"-.r--

1
.L

2
j

.(~/i1C~;:;i..:.:rL(:; : $3,600.00 10SB bCCQUGO of
3 IITJ~rCIIE~)Olj::

5
I
I

6

7

8 1..D.11C1 tl:E~Y

U..p Iler-c G Ii~ f B an olcmc:r.r'c of

-i-;' I
•.:",~.t "

9 t,j).GY

10 I thin!, thattt~ too remote thorou

11

12

13 They C;J,:r1 hear ~'ihc:d:~horh,o had as mu.ch

14

15

16

17

19 Q.

20

21
A..

22 :1.n, O;P 7.:101.:.pt.l:t :[:0. in •

23

24

TnE COun.T~ :i.n



M!~S. JACQUELINE E. SCRUGGS
Court F~r.po,.ter
Cullen, Virflinia

rhone: 542-54G5 or 5112-5690

20----- --_._------- -----_._---_.
1 WITNESS:

2

3

4

5 store. $5.000.00 each, or

6

7

8

~)10,OOO.OO for the two, plur3 :nct,u..":.l take: value at. $600.00;

9 large brick bU.ilding

10

11

1 ')
-- <-

.
.i~ • f:3:ir- &

"'.\.'! ' ~.','.Q rt ."_"! +'.1..•••r8 "1 ••• ~ ;"$''''''' 1.., 'Y'" ~ r~1•.~ . 1...., 'i .; 1 I" t .: r'l: r1'..~ _ ..-_ ..••.. .: ...-- J..~~b 1-.,:)0;,:; ...,A ./- ...•....' •.. tJt.A,~..r_\",.("..?.••t.;'{!J

13
14

15

16

17

18

19
20

property east of the ro~d; six lots 25 by JOO feet deep; 25

I fiGul'(~d. -the land value hore Ire $200.00 a front

21 I f i.gD. X'.c~d OlJ:t
, ('....,0 000 Of)C\\;- •.f>,", J \. • '\. all

22
23

2/-+ mer"s ia :i:;;'c:nt. C!.UC' 1,;{) t~ho t.~~k(~and. CiJ.f;:(;~l;;.ent~S ~!;5,000.00. l~T_'d.___ ~ . . .. . . .__ ~ . ~l._~.~._.
46



MI,S. JACOlJELlr\H: E. SCRUGGS
Court HqHJrh;r

Cullen. Virgii~ia
Phone: 542.54(;5 or 542.;)5'10

._------------_._-----------------_ ..+-.__.

1
l' .

loss of effective d:ci 'I{~;}i:-{ay cluc~.to curtd.nr,{ heine; inf-:;t,al1edi

2 ~;lO.OOO.OO". , Ci:l.semcnt and damage, $15,450.0Q.

3

4

.5 thcr'o be room ~;nough?

6 I think .the

7

8

9

Q.
A. it "d.Il

",,-') "'~ I'~1 ..1•.•.,( ••••• '•••••.•

al.~J(1s'it.

11

13 one ~ is H;, room to 'CtU'!l a.round o.nd pu.l1 back into the r.'o:u:J?

1.5

16 it. e In:to tJl'3 rotu.'" lane h.1ChwD.y.

17

18 site tho entraricG to do that?

19
20

21
22 CROSS-EXAMINATION

23 BY l:IR. IH}T'CrESON:

47
___ 2_/.+__ L_.__. 0_ •. __ I_~\_)'_"_1 _y_c._,\..._,,_t'_t_., a_J_{_Q t_.l_"~_..~_r__c_t_-.l._,_8_'i_l _~_!'.._s.._~_ •..4_'..!)__O_,_(_)O~_J._~ '_';~~~~ ..t_. . _



MHS. Jf.\COUELINE E. SC1'lUGG.S
Court.f'1cporter

Cullen. Virgin;;)

Phone: 542.5t165 or 542-5690

----_._--- --_._----------_._----------------------
1 cor.rect '?

and

2

3 and

5
. You

6

7 A. And tno 7000.00 fer. cur-bing; th,,:r(; ma.h:es a t.crtjal

8

9
Q. ;.}h...;rt is the damage"? You. sa:td. ~>5,000,00 10SB of

10 parking, $10,000.00 fo~ curbing and $30,000.00 for the eaC0-

11

12

13
MR~ OVERSTREET: $30,00 fo~ the easement.

16 Q. $5,000.00 for tho lose.of parking and $10,000.00

19

20

23

24
48

---.-.-.--HI----------'---- . .~--- ..-----.----.--.-M-'~"-~-..----.



MRS. JACOUELI~JE E. SCRUGGS
Court F1cpcrtcr
Culjen, Vir9ini:.1

PhonG: 542.5/l55 or 5'l2.5G90

----.-H-,-----,

1 :f:':."'{)llt

2

3

4

5

6

7

8

,
)~t}1.(~I~{) t:~]_l{)Y U1-'t(~ I;101Q?

10 would ~b?

11

13

14

15

16

17

18 A.

19 to

21

23 ",.,

24'---1 A. \'r~1..:t, i:,~~:.rt.f :':j 1,~"12~;r~c:::!lC'; ~"I'Z,l~-; b"of'ol"-c tl1in t~;:~!.~.~~aJ::l.(I
_. , • • -'--_._ ---'- -.-- ...•..• 1

. 49.



----""'"-'--'-----.-.---- -..~-_-.-- --------- -.---..---.-- --.-- _--_._--------1 .._.
MRS . .JACQUELINE E ~;Cf;UGGS

Court ncporter
Cullen, Virginia

Phone: 542.5455 or 542.(,G90

1

Q

3

I.•

5 Sir?

6

7

()

o Right~,

9

10 The 1.urtdot~tler has no
11

12

50

.can go back anc!... ~
YC;'il ltJ..J.

We Qxcept.

•.;.1, .•. .,

!.'.,1'~•

. ..
f';.D,:,-! f' • ~rc;;~':f

13

14

15

16

17
18

17 Ii
18 I

19

20

21

22

23

2LI. I
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Mns. JACOU[L1r~E E. SCr-WGGS
Court rleflortcr
Cullen, Virginia

Phone: l)42'54Gf. or 542-5590

29

I
\

1

2

3

.4

5

6

7 THE COUR'l't

8 This is not a law case.

9

10

11

12

13

15

16

17
18

19

20

21

22
23

24 \-_..l-.---.-~----.--------------.--.----.-.l--.; ...51
1

.:

! I '
I



1

3

1.-r--..-- ..--.----- ..----.---:--- --.- ..---.----..--.-.----- -.--.--- -. -.--.._ ------ -"-''''- -- -.-..- -.-- -. -.-. '- .
j MR. BEALL: Judg6 Micbael, the Commonwealth of

,.1 v' .. ,' ,,-h Q~ + U' I " " 1.. " ..•. -", "'1- ..... -1--,-•."" -.j_~ ,'._or9 ,"J"1" .:,~T1~~~.?-.~:; _...:.:_~..p -.-:~-:E_',~ _:.0-~:2:~3~ ~._:.c:::::~::"5..5.;-'::'2~~2~,.• ~; .__._._--.;

i you to enter the final order in this tase on the grounds that the

cause it's in error or several particulars, the main one being

5

4 order that was entered June 18, 1973,. was invalid--invalid be-
Ii" I .

,I cause it was not endorsed by counsel of both sides and also be-

G I
I

7 that no exceptions had been argued and in fact they had. The

8 Commissioner feels by virtue of Cofer v. Cofer, 205 Virginia 834 ,

9 that the order complained of is in fact invalid and that you, as

10 the Court hearing the case, have the power to correct that in-

11 validness and enter a final valid order. It is my understanding
I

12 I that you feel that this approach s~ould not be taken and that you I

J.3 I are ",Tilling to enter an order. correcting .nunc l?ro tunc the lJune 1£S!

.order and instead of entering a completely new order to your re-

15

16

..

versal, to enter a completely new final order. The State Highway

Commissioner respectfully excepts and would propose in the alter-'

17 native that you enter an order correcting the June 18 order re-

18 peating the fact that the Commonwealth, the Commissioner, did,

19 in fact, offer exceptions and they were argued on interest rate

20 to the lando~nler six per cent (6%) on the excess. The date of

21 It1it;; CUllJJIJ.L::;::;.LUIIc.U': S Ileoring 'V'JaS December 19, 19'12, not 1<-)'/1 and j
22 LLI_b_e._l_i__e_\_Te_cou_n._s._e._J_-._f_'.o__r __t_l_1e_-._l_a:_d..o.._"v_n_e_.r.__.l_la_.s__.s.o._m_e__c._o_m_m._e_-1_.1_.•..v_s_a_D_d_c_a_l_G_o_.__. .

JAN I:: I<, 1\1L: ,. CAL F
caUR' HEPOHTEH

PAM PLiN. Vi Fi ( .• i i-..ll':"

PHONE: 240~G479 52



2. :I
i

. t
t- .

.-: ~
I

!. :,
i

objects
\

th~ Court here today for4

3

n------------.------ --------------------:--.-------.-------:---.----.--.._-..-....--..---"-.-.-..---.-..--..-.-.-----.-.....

: II arguments to offer. . . ..

ii

I MR. SLAYTON: The counsel for the landowner

\ and excepts to the entry of any order by

5 the reason that the order complained of entered by the Court on

6 .June 19, 1973, was an order endorsed by the Counsel for the

7 Highway Department and was questioned by the Highway Department

8 for the reason that Rule 1:1 makes it abundantly clear that the

It's the position ofdo so within the time prescribed by rule.

Court lost jurisdiction over this matter after the expiration of I

twenty-one days, during ~ich time, the High~yCommissioner had I
ample opportunity to submit to the Court ,for a strict modificatio~

tol
or other changes it wished made to the June 18 order and failed

I
I

9

13

12

11

10

14 Counsel for the land~vmer that anything that is done here by f,he

15 Court is a nullity and the Court should take no further action.

16 The position of the Counsel for the landowner is that whether or

17 not Counsel should have been afforded an opportunity to endorse

18 a June 18 order was a matter solely within the discretion of the

19 Court and neither Counsel for the landOlAlneror the Commissioner.

20 The landovlner complains that the Court in entering the ,June 18

21

22

I

order abused the discretion which is given the Court in a process I
of RU1~_1: 13 of_-=-~e~court .~: might point out to the cour~o~~_J

JAI\!E 1<. METCALF
caURl nror.'ornt:R
i'Ai.:r'UtL \'lnGINIA
PHONE: 24(\-(;479 53
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-1
\
i

applicable to all proceedings iIitrial court and are fully app"1i- .

3
c~ble t6,the.deciSion which is before the Court today.

J

Counsel

4

.also objects and excepts to the entry of this order because~ as

5
has been stated by Counsel for the Commissioner of the Highway

G

7

Department of Virginia, this order purports to be

order and the entry of this order clearly exceeds the scope of

8
~~c 2EQ tugs orders as set out by the Supreme Court in the case

9
of Duncan v. Carson, 127 Virginia 306~ in which the Supreme Court

10 in that case 11eld that "W.n_c''pro .tlill£. orders are entered solely to '

11
make the record show something which actually took place in the

12 former day in ~che Court:,and to correct mis-cake::;i:'-l',.Jr:..-s:..~~"rh:i r'.h

13 may be safely made, but in entering these 0~ders9 the Court can

14 not correct omissions or oversights for whatever reason they may

15 have occurred. Counsel for the landovmer further states that

16 because the Court no longer has jurisdiction over this case, it

17 does not have the authority to enter 31Yy" order. Rule 1:1, as

18 the Court is awa~e t states that final judgments, orders and de-"

19 crees shali remain under the control of the Trial Court and sub-

W ject to be modifiod ar v8r'.ated for tW80ty-one days atter the datel

21 of entry, and no longer; The time having clearly run, Counsel

---_._----------,-----------~_...-_----_._-----_._--
22 for the landovvner reiterates its' posi t,ion that this Court is not

JANE 1<' METCAU:
coun1 11('1'01<1[1<

PA"'J,PLlN. VH1GH"llA

PHONE, 24B-G479

54



f -'-. ----------.--------------------------------------,------.---.- --'-'__"_' _._ __._.___ 4. .._._.________
1 in a position to -do anything in thi~ matter. The record indicate~

2 that the Court infe1ay oJ' J9J_i _hp~.I-~d_eT_2:11m.:-:.::2:!:..::: _C'2:. ~::::v::':::::::;:.:;:.=_::::-::~:::,:..2.:::;::
i!

3 in December of 1972 by Counsel for the Department of Highways and

4 by an ord_er entered twe,nty-sixth, oVE!rruled tflOse exceptions and
f

5 confirmed -the report of the High\o\iayCommission. The Counsel -lor

6 the Highway Department, subsequently presented to the Court an

7 order endorsed by him vmich did not state any exceptions and

~
I',
i

8

9

10

which was entered by the Court. It's the position of the land.-

ovmer that the burden-is on Counsel to state--to pursue whatever

-exceptions for appeal personally he intended to pursue and the

11 burden is not upon the Trial Court-to take it in issue. I have

12

13

in that regard, and it's entirely within ~}le authority of Counse~1

v,Thovms solely designated by the Highway Commission and the cer-

14 tificate filed in this case recorded in Deed Book 215 69 in the

15 Circuit Court of Mecklenburg County, to make the terms as to

16 whether or not the appeal would be pursued. Counsel would also

17 point out to the Court that the exceptions filed are not the

18 assignment of error relied upon by the Attorney General in a

19 notice of appeal wh~ch has been filed here. And Counsel for the

20

21

22

landovmer would also respectfully ask the Court to receive a

rrir::>r>'l.nY'r)..•.i~"n.., +r. ""'lr1c"'" ..•"".:J l-..."'\'- k':~~ 4-,-.~~,..,- .•. 1 __ .•.. 1)- - U"'".-l.i LJU" .;OO':.JY Inaa'e a

l
-'':'';l''~(..,.."~'A"" V',lH-'- ~ vV_ I..JJ H.J.JJ1 lJV\..IGl_j UetVJ..Jig eel! C'-vv v -<.<

part of the record in this proceeding and the objections filed to
--------------------- --------------------

JANE I{. METCALF
COURT HEPORTEll
PAMPLIN. VIRGINIA

PHONE: Z.o1R.61i79 55
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1 the entry of any order.

I -~.~.. .

ii'---:1
ii
ii

4 'I
I

6

II
7

STATE OF VIRGINIA~
8

COUNTY OF MECKLENBURG s to--wit :
9 I~ Jane K. Metcalfs Court Reporte~? do hereby certify that

10 the fo~egoing is a true and accurate transcript of the captioned
11

best of my abilities.
13

14

If}

16

17

18

19

20

21

22
-----------------_._------- ._--_.-_._-_._-------

J/>.NE 1<' METCALF
COUHl H~:l'Ut-< 1 r.;.,(
PAMPLIN, VlllGlf...jIA

PHONE: 24[1.6479
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IN THE SUPRE~ffiCOURT OF VIRGINIA:
STATE HI~W\Y CO~~USSION~R OF VIRGINIA,
vs.

I

FAAi\J1<B. EASLEY al1dJOAJ~.B. EASLEY,

':.
Appellant

Appellees
MOTION TO DISMISS

TO THE CHIEF JUSTICE k~DASSOCIATE JUSTICES OF THp SUP~lli COURT:

Counsel for Frank B. Easley and Joan B. Easley, respectfully
moves the Court to dismiss the appeal of the State Highway Commissioner for
the following reasons:

1. The order entered by Judge G. E. Mitchell, Jr., dated October
16, 1973, is null and void becau~e the Court was without jurisdiction to
enter such an order.

2. The order entered by the Judge of the Circuit Court of Mecklenburg
COUJ!.ty,Virginia, on.June 18, 1973,endorsed by counsel for the State Highway
Co~missioner ,vas.the valid final order of the Court to which no exceptions were
stated or objections filed.

3. The Nunc Pro Tunc Order, if within the jurisdiction of the trial
court, is invalid because it attempts to do more than to correct clerical errors.

Cm.ulsel

VAUGHA1~, SLAYTON k\TD BENNETT
Attorneys at La\'l
South Boston, Virginia
JESSE R. OVERSTREET, JR.
Attorney at Law
Clarksville, Virginia
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C E R T I F r:C.A T.E
I, Frank N. Slayton, of Vaughan, Slayton and Bermett, Attorneys

/at Lffiv, P. O. Box 446, South Boston, Virginia, of counsel for the Appellees,
do hereby certify that on the day of October, 1973, a true copy of the--. ,

foregoing motion to dismiss \~asmailed to John J. Beall, Jr., Assistant
AttollieyGeneral, Office of the Attorney General, State Capitol, Richmond,
Virginia, cour.sel of record

fO~~~,

Frank M.

-2-
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