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F:LledSeptember 25~1972

, 'AMENDED MOTTON :fO'R'3UDGMENT
, • £ ( j J

Plaintiff moves the C:t:rcu:ttCou:rtof :Isle of Wight
County~ Vi:rginia,'.for a judgment and an award of execu-
tion against deferidants, jointly and severally, in the
amount of TWO HUNDRED FIFTY THOUSAND and 00/100 DOLLARS
($250~Ooo.OO), plus interest and costs, for this, to-wit:

1) Prior:to and on June 24, 1971, defendants,
Cecil Redd and Charles Redd, individually and t/a Redd's
Supermarket, owned and operated a certain grocery store
or supermarket business in a certain building in the
Town of Windsor, Isle of Wight County, Virginia.

2) On June 24, 1971, at approximately 12:30 p.m.,
plaintiff was a business invitee in and upon the said
supermarket premises owned and operated by defendants,

l

Cecil Redd and Charles Redd, individually and t/a Redd's
Supermarket, at which time said defendants were conducting

;

a "Grand Opening" of said premises in connection with the
promotion of their business.

3) At the said time and place, defendants, Cecil
Redd and Charles Redd, individually and t/a Redd's Super-
market,' Jo1ntly and sever~lly, negligently, carelessly
and recklessly were permitt;tng large. crowds of people

.to ente:r-upon their. said supermarket premises and we:re
further, jOintly and severally, negligently" careles sly
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and recklessly permitting said large crowds ,of people ,to
wander at will in, about and through said premises, with-
'out taking any predaut10nary or safety measures to pre-
vent injuries to said business invitees, and specifically
by allowing glass bottles of coca-cola, pepsi-cola and
other merchandise packaged in glass to be or remain on
display on said supermarket premises at heights up to five
(5) and six .(6) feet, well-knowing th~t',such glass con-
tainers were 'likely to be knocked or to fall from their
display racks or stands onto the floor and thereby causing
injury to some business invitee.

4) Defendants, PepsiCo, Inc., Allegheny Beverage
Corporation and Pepii-Cola Bottling Co. of Central Vir- '
ginia, by and through their agents, servants and employees,
had on or before June 24, 1971, negligently, carelessly
and recklessly placed or caused to be placed in the ~aid
supermarket, two certain ,wire and fuetal rack~ approxi-
mately si* (6) feet in height, upon which bot~les of

, J

Pepsi-Cola~ Coca-Cola and other beverage~ under pressure
would be displayed for sale. Said de,fendants not only
placed said racks in the,aisle ~f said supermarket where
large 'numbers of people would pass and congregate, but
also t~e said racks were in fact unsafe, dangerous and a
hazard to business invitees upon and in said supermarket.

5) Defendants, Norfolk Coc'a-Cola Bottling Co.,
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Ina.; PepsiCo, Inc., Allegheny BeverageCorporati6n and
Pepsi-Cola Bottling Co. of Central Virginia, by and

,through their agents, servants and employees, had on or
before June 24, 1971, sold to the defendants, Cecil Redd
and Charles Redd, individually and t/a Redd's Supermarket,
a quantity of coca-cola, pepsi-cola and ~ther beverages
in glass bottles under pressure and had in fact delivered
said bottles of coca-cola, pepsi-cola and other beverages
under pressure to the said supermarket premises, and had
negligently placed said bottles of coca-cola, pepsi-cola
and other beverages under pressure on the aforesaid wire
metal display rack~ or stands in said Redd's Supermarket,
well-knowing that defendants, Cecil Redd and Charles
Redd, 'individually and t/a Redd's Supermarket would be con-
ducting a "Grand Opening" of said supermarket on June 24,
1971,'and well-knowing that the aforesaid display racks
or stands and the said glass bottles of beverages situate
thereon were in fact unsafe, dangerous and a ha~ard to
those entering onto the said supermarket premises.

6) Defendants, Norfolk Coca-Cola Bottling Co.,
Inc., PepsiCo, Inc., Allegheny Beverage Corporation and
Pepsi-Cola Bottling Co. of Central Virginia, negligently,
carelessly and recklessly failed t& take any safety or
precautionary measures to prevent said bottles of coca-
cola, pepsi-cola and other beverages under pressure from
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falling or being knocked from their display racks or
stands during the- said "Grand Opening", well-knowing that
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4.

with a large crowd of business invitees in and about said
supermarket, said bottles of coca-cola, pepsi-cola and
other beverages under pressure were likely to be knocked
or fall from their high display racks or stands and there-
by in4ure some business invit~e.

7) Defendants, Norfolk Coca-Cola Bottling Co.,
Inc., PepsiCo, Inc., Allegheny Beverage Corporation and
Pepsi-Cola Bottling Co. of Central Virginia, -by and
through their agents, servants and employees were further
negligent, careless and reckless in placing or helping
to place said coca-cola, pepsi-cola and other beverages
in bottles under pressure on the display ra~k~ and stands
high off the floor, of said Redd's Supermarket, irres-
pecti ve of and notwithstanding said "Grand Opening", and
the unsafe condition of ~~id rack~ or stands.

7

8) - While plaintiff was a -business invitee upon
- - --Jthe premises of said Redd' s .supermarket,-as aforesaid,

an agent, servant or employee of defendants Cecil Redd
and-Charles Redd, individually and t/a Redd's Supermarket,
while carrying a tray at a position ab~ve his sh6tiider~,
negligently, carelessly and recklessly struck and knocked
or caused to fall from the aforesaid display racks or
stands a large glass bottle of coca-cola, under pressure,

!
I
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causing said glass bottle of coca-cola to strike the floor
of said supermarket with great force and to thereby ex-
plode shooting and driving with great force and violence
fragments of the broken coca-cola gl.ass bottle deeply into
plaintiff's leg, greatly injuring plaintiff.

9). As a direct result and' legal and proximate
cause of the negligence, carelessness and recklessness
of defendants, joint1y'and severally, plaintiff was
seriously and grievously injured, was caused to sustain
serious and permanent injuries, was caused to suffer
great.physical pain and mental anguish and will in the
future be caused to suffer great physical pain and mental
anguish, has sustained permanent disability and deformity,
has sustained and incurred great financial loss for
necessary expenses incurred for the treatment of the per-
sona1 injuries which she received and will in th~ future
incur great financial loss and expenses for the necessary
treatment of her. said personal injuries, has been com-
pletely deprived of her lawful undertakings and will in
the future be deprived of her lawful undertakings, has
been deprived of her society with her friends and others, ~
and has in fact been rendered for all pract~ca1 purposes
incapable of doing anything, whether it be for work or
pleasure, by herself, and has been totally deprived of
her future earning capacity.
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10).'At 'the time and place. plaintiff was injured,
as aforesaid, the agent, servant or employee of Cecil
Redd and Charles Redd, individually and t/a Redd's Super-
market, was then and there acti~g within the scope of his
employment or lawful undertakings with the said Redd de-
fendants.

6

WHEREFORE, plaintiff respectfully asks this Court
for a judgment and an award of execution against the de~
fendants, Jointly and severa11y~ in the sum of TWO HUNDRED
FIFTY THOUSAND DOLLARS ($250,000.00), plus interest and
costs, as aforesaid.

MARION C. OWENS

By' lsi' Robert''E.'G'iTlet'te
Of Counse).

. ";
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Filed O~tober 20,1972

./ --

JOI'NT DEMURRER AND 'MOT,TON -FOR S-UMMARY 'J-UDGMENT

OF -PEPSICO,: INC.' AND ALLEGHENY 'BEVERAGE -CORPORATION

Now come the defendants, ,Pepsico, Inc., and Allegheny
Beverage Cbrporation and demur to the action filed herein
and say that the plaintiff has not stated a cause of action
against them for the following reasonS:

1. That even had these two defendants negligently
placed or caused to be placed in the supermarket wire and
metal racks six feet in h~ight, which were unsafe as alleg~
ed in paragraph four of the motion for judgment, the plain-
tiff alleges in paragraph three of the motion for judgment
that the defendants, Cecil Redd and Charles Redd were negli~
.gent in allowing bottles of Coca-C6la, Pepsi-Cola and other
merchandise packaged in glass to be or remain on display
on the Bupermarket premises at heights up to five and six
feet well-knowing that such containers were likely to be
knocked from the display racks and thereby causing the in-
jury. If there was any negligence upon Pepsico, Inc. and
Allegheny Beverage Corporation, which these two defendants
deny, then the negligence of Cecil Redd and Charles Redd
in allowing the bottles to be placed and remain in a dan-
geroup position was an intervening cause which superseded
the negligence, if any, of Pepsico, Inc. and Allegheny
Beverage Corporation and as a matter of law these defen-



dants would not b~ ~iablei
2. In paragraph eight...of the.plaintiff' s motion,.

the plaintiff alleges that an ~gerit, servant or ~mployee
of the defendant, Cedil Redd.an4 Charles Redd, negligently
knocked a bottle of Coca-Cola, a product of one of the co-
defendants to the..floor and that said Coca-Cola was caused
to explode as a result, thus injuring the plaintiff. Such
negligence of the defendants, Cecil Redd and Charles Redd,
was an intervening cause and superseded the negligence,
if any, of the defendants, Pepsico, Inc. and Allegheny
Beverage Corporation.

WHEREFORE, these defendants. move .for judgment in
their favor for the reasons stated and pursuant to Rule
3:20 of the Rules of the Supreme. COurt of Appeals of .Vir-

.ginia.
PEPSICO, INC. and ALLEGHENY BEVERAGECORPORATION

8

.r'.
.By. . . . . lsi.Wi'lli"atri lYL .. Ra.rrl.s.

Of Counsel
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Filed November 14, 1972

MOT;J:ON 'FOR 'SUMMARY \'J'UDGMENT' 'ON 'BEHALF
o • Go. (

. 'OF NORFOLKCOCA •...COLA BOTTLING' WORKS',' 'INC ~

9

Now comes the defendant,' Norfolk C0ca-Cola Bottling
WorkS, .!nc., and moves for Summary Judgment in.their favor
in the action filed herein and says the plaintiff has not
stated a cause of action against them for the following
reasons:

1. !n paragraph 4 of the Amended Motion for Judg-
ment plaintiff alleges that Pepsi-Cola !nc~, Allegheny
Beverage Corporation, and Pepsi-Cola Bottling Company of
Cent:roalVirginia placed or caused to ,be placed in the
supermarket wire and'metal racks approximately s:!,xfeet
in height upon which bottles of Pepsi-Cola, Coca-Cola,
and other beverages were displayed for sale. The plairi-
tiff does not allege that Norfolk Coca-Cola Bottling
Works, Inc. placed or caused to be placed wire and metal
racks wherein the various bottles of beverages were dis-
played for sale. On the basis of the plaintiff's Amend-
ed Motion for Judgment Norfolk Coca-Cola Bottling Works,
Inc. had nothing to do with the wire and metal racks where-
on the bottlea Of beverage a were displayed tor sale and
the negligence ~f placing the w~re and metal :roacks,if
.anY'.•was due to the actions ot persons or firms othe!t'than
this def'endantarid Norfolk. Coca-Cola Bottling W'orks, Inc.
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-had no par€~cipation in or control over the placing of the.
metal and ~ire rack~ wh~rein th~ beverages were displayed

ufor sale. '
2. Th~t Bveri if.this defendant was negligent in

allowing th~ bottles of Coca-Cola to be placed in the
wire and metal rack~ erected by oth~rs, the defendants,
Cecil Redd and Charles Redd wer~ negligent in allowing
bottles of Coca-Cola, Pepsi-Cola, and other merchandise
packaged in.glass to be or remain on display on the super-
market premises athe'ights up to six feet knowing that
such containers were likely to be knocked from the dis-'
play racks and thereby caus.einjury . If there was any
negligence on Norfolk Coca-Cola Bottling Works, Inc.
which this defendant denies, the negligence of Cecil Redd
and Charle.s Redd in allowing the'bottles to be placed and
remain ,inthis dangerous position was an intervening cause
which superseded the negligence, if any, of Norfolk Co~a-
Cola Bottling Works, Inc~ and as a matter of law this de-
fendant would not be liable.

3. In paragraph 8 in the plaintiff's. Amended Motion
for Judgment the plaintiff alleges tha~ an agent, servant,
or employee of ,the defendant, Cecil Redd and Charles Redd
negligently knocked a bottle of Coca~Cola to the floor.and
said Coca-Cola was caused to explode as a result thus in-
juri~g the plaintiff. Such negligence of the defendants,

I

I
i

I
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'Cecil Redd and Charles' Redd, was an intervening cause
and superseded th~ rie~ligerice;if any, of the defendants,
Norfolk Coca-Cola Bottling Works, Inc.

Wherefore thi's defendant' moves for a judgment in
its favor for the reasons .stated in pursuant to the Rule
3: 20..of the' Supreme Court of Appeals of Virginia.

NORFOLK COCA~COLA BOTTLING
WORKS, INC.

By' . , , , , lsi 'PhiTi'p', E:.' Landr'um
Of Counsel



Filed July 2,1913

EXCERPTS OF TEST!MON;l'FROMTHEDISCOVERYDEPOSIT!ONS:
, 'CHARLES' 'L.' 'REDD,' 'SR.'

,D1rectExaminatlon •.•By Mx-.Landrum
,****

l~

Ipage5] Q. In connection w1th'this gx-and opening did you
have any special racks or stands or anything

setup to handle the bottled'dr1nks'that you were selling'
on this occasion~ A. We had a regular rack on the end of
the "condola. I'

~. Spell that last word.
MR. RUSSELL: I think that is really "gondola."

It'is a grocex-y store name for the shelving.
,,By Mr. Landrum: Q. Do you agree with that?

A. Yes, sir.
Q.Where were these special racks set up that

were holding these drinks? A. I think on the fourth aisle.
[page 6J ~. Draw for me a little diagram showing the way

the shelves were set up in the store and
where the:racks were located. A. (Draws) The drink rack
ls right here, on the end of this one, and I think the
cookie x-ack ls hex-e. (Thereupon, an off-the-record dis-
cuss;ton Waf3.'held, after wh1chthe, following occurred:)

BY'M~. Landrum: Q. Hc;>wmany dr1nkracks were there
set up, the best you can x-ecall? A. Thex-ewas a double
d:r-inkrack.,wasn't the're, Cecil?,
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, CHARLES t.R-EDD, SR~ 13
By Mr. Russell: Q. Just state the ,best you can

recall. A. It was right'here(indicating).
By Mr. Landrum: Q. ,Were there drink racks set up

on both ,of these aisles here? A. No.
Q. Just on one? A. That is right.
Q. Will you draw an arrow to that and mark,

[page 7J it "Drink Rack"?'
A. (Draws)
Q. Will you write the words "Drink Rack" up here

(indicating)? A. (Does)
Q. Wh~re was th~ cash register and the checkout

place in the store? A. (Indicates)
Q. So I take it from your diagram here' that the

drink racks were at the back part of the store. Is that
correct? A. That is right.

Q. ,How large were these drink racks, or how would
you describe the drink racks? A. To the best of my recoll-
ectionit was a three or four-rack compartment.

Q. How tall were they? A. I would say four feet.
Q. ,What '!lerethe length and width. of, these racks,

if you know, as best as you recall? A. The beat that I
could recall, I would say probably 26 inches wide and 3 or

,3-1/2 feet long.
Q. What kinds of racks were they? 'By,that I mean

were they steel or aluminum or wood? A.,Steel racks, I
would say~

I

i,

I
I
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CHARLES L. "REDD,SR.
[page 8J Q. Would you call them wire racks?'How would you

describe them? A. I guess you would say wire
racks - heavy metal.

Q. Were these rack~ open so that you cobld see
th~ough th~m when,there:were not any drinks in there or not?
A. Ye~. You could see through this way (indicating) and up
to the back end.

Q.'Where did these racks come from? A. The best I
recall, they we~eC6ca-Cola racks.

Q. Where did you get them from? A. Here in Suffolk.
The Suffolk office or plant brought them up there.

Q. Did you buy them or rent them? A. They fur-
nished the racks. All drink companies furnish the racks.

Q. Did you ask for these racks for this particular
occasion, or were they furnished to you to use all the time?
A . That,is a permanent thing.

Q.'A permanent thing? A. Permanent.
Q. How long had you had them?

[page 9J ,A. I got'them in the day before.
Q. At the time the accident occurred were there

drinks in these racks or not? A. Yes, sir.
Q. What kinds of drinks were in the racks? ' A. Coca-

Cola and'Pepsi.
Q.,Were there any other kinds of drinks? A. If

there were any others in there it would be whatever Coca-
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-CHARLESL .REDD, SR.

Cola put out and Pepsi-put out- just those.
Q. Who put the drinks in the-rack? A. Whichever

company it was; the Pepsi Cola driver and the-Coca-Cola
driver.

Q. When were the drinks put in the rack? A. The
day before the opening.

Q. Did you actually see the Coca-Cola repres~nta ....
tive putting drinks in the rack? A. We checked everything.

-Q. Did you actually see the Pepsi Cola man putting
drinks in the rack? A. Yes, sir.

Q. What distribution was made of the drinks in the
rack, or how was it decided who was going to put what and
where in the rack1 A. I don't recall. We just said"
"Put 50....50."

[page IO} Q. Do you still have-these racks or not? A. As
far as I know they are still there .

. Q. -Were you present at the time the accident
o6curred? A. Yes, sir. I was on the cash register.

Q. Tell me everything that you saw and heard from
just before the time the accident occurred until after the
accident occurred. A. When I knew anything Mrs~ Owens was
up there ....Mrs. Marion Owens.

Q. Was up where? A. She came up there and said
that a bottle fell off and a piece of glass had.gone in her
- leg.



CHARLES"L'.'REDD,. 'SR. 16
BY MR~ GILLETTE: Q. Who said that? A. (Points to the
plaintiff.)

. "

BY MR. LANDRUM: Q. Did she say anything about somebody
having hit th~ rack and knocked the bottle off? A. I
'p,on'trecall whether sh~ did or not. Like I say, I was
'~ealbbsy at the cash register.

****
[page'16] *** Q. Do you know what all'of these folks were

doing at the time the accident occurred?
A. All I'can say is that they were working. I think my .
wife waS in the Meat Department. I think Cecil's wife ~as
in the Meat Departmerit, the best I can recollect. Sandra
Duck, I know that she was giving everybody free Coca-Colas
in a little paper cup.

****
[page 18J *** Q~ Do you recall whether or not thi~ lady

Baid anything except the fact that a
bottle had fallen off a rack and had struck the floor?
A. To the .best of my recollection that was what she said:
that a bottle fell and bursted, and a piece of glass went
in her leg. I asked her,' I said,' "Let's go to the doctor
or to the hospital." At that time she did not think there
was anything but just a cut. In fact, I think I got a
Band-Aid - I am not sure - I think I got a Band':'Aid,or
somebody did.
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****

17

.~.
[page ~Ol***BY MR. HARRIS: Q.When she came up and told you

about th~ drink bottle having fallen, did she
say that.she actually saw it fall? A. Not to my recollec-
tion~
****
[page 21J***Q~. The stand t'hatwe are speaking of you say

is about 4 feet tall. Was it substantial?
:ttwasn't rickety or anything like that, was it? A. No,sir.
**** Q. While he is getting that, did she say something
about having bumped the stand, herself? A. No, sir.

Q. That was all that she said, that a bottle dropp-
ed? A. That ~t dropped.

Q. Was it just a scratch on the foot or the leg?
A. Like I said, I was real busy -

. Q. You did look at it?
[page 22] A. Yes, sir.

Q. It did not .cause you any alarm, did it? A. No,
sir.

Q. You say that you got a Band-Aid to put on it,
as near as you can recall? A. As near as I can recall.

Q. Did she put the Band-Aid on it? A.' As near as
I recall~ she did.

Q. Did she then continue to go about her business,
and so forth. A. I don't recall what she did after that.
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CHARLESL. 'REDD,''SR•.

Q. If you recall, can you t~ll me whether or not
she was'pushing a grocery basket at the time? A. I don't
recall.

Q. Drinks that were in the stand, were they in
what we call six or eight packs - that,is, the cardboard'
containers? A. No, sir. 'They were quart bottles.

Q. They were quart bottles? A. Yes.
Q. They were all quart bottles? A. Yes, sir •.
Q •. lI.lthoughyou can't estimate the number of

people who'had been in the store, with an opening like that
you would say th~re were righ~ many?

[page 23J A. Yes, ~ir.
Q.And right many of th~ quart bottles, whether

they were Cokes or Pepsis, had been sold that morning?
A. I could not recall on that part.

Q. In the normal course of selling, staying op~n
from 8 o'clock until this incident happened around 11, or
something like that, ordinarily there would be a lot of
drinks sold? A. Yes.

Q. There was no one from Pepsi Cola or from Coca-
Cola on the premises at th~ time; is that right? A. Not
that I recall.

Q. Th~ lady did not say anything about the stand~
itself, having tipped over, or anythirig of that sort? A. No.



19'CHARLES' "L':' 'REDD,' 'SR.

'Q .She'did not.'say anythl'ng about 'drinks having
fallen, but one h~d fallen? A. Th~t was all.

Q.Did she'mention where it had fallen from -
that1s, what 'shelf? I see here in the' photograph which
has been handed to me by Mr. Gillette'-'one, two, three,
four, five - about five racks high. They appear to be taller
than 4 feet ..' Are these the racks that you speak of? A. (Ex-
amines) Yes, sir.

[page 24J Q. They have the Pepsi Coia name on them;. is
that right? A. Yes, sir~

Q. :Were they the only racks in the store at the
time? A. Yes, Isir.

Q •.In anothe'r photograph that Mr. Gillette has hand-
ed me I'see 'Schwepps and Dr. Pepper and Coca-Cola. That is
all I can make out with my eyesight. But all kinds of quart
drinks 'were there; is that right?, A.Coca-Cola and Pepsi
Cola for the grand openin~. That was all.

Q. But no Schwepps? A. No.
'Q~ Was there an assignment of any special shelves

for the different, drinks? A. I don't recall. ' I know that
Coca-Cola had them onone~half and Pepsi on the other. I
could not even tell you which'side'was which.

Q. When you started opening for business that morn-
ing were the racks full? A. Yes, sir.

....

I
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CHARLES''Le''REDD; SR.

Q. Had they been filled,the day b~fore? A. Yes,sir.
Q. Of both Pepsi Cola and Coca-Cola; -is that

[page 25J ~1ght?
A. Yes.
Q. ,If you did go back to look at the racks after

this was over with, were there a considerable number of
drinks gone? A. To tell you the truth, I don't even re-
call going back there, because I was on the cash register.

MR. HARRIS: I believe that is all.
MR. RUSSELL: I don't care to ask him any questions.'

BY MR. LANDRUM:
Q. Mr. Redd, here area series of photographs that

were given to us by Mr. Gillette. I ask you if they were
the racks that were there at the grand opening which we
are talking about? A. Yes, sir.

IQ. These are the racks here? A. Yes, sir.
Q. Look at all the photographs, if you will. A~(Ex-

amines)
Q. These racks have the name, "Pepsi Cola" on them;

is that correct? A • They are th,e same racks that were there
on the opening day.

****
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Direct Examinat:ton'-,By Mr. Landrum
[page 21J**Q. It is my understanding that yotiwere a part-

ner in Redd'sSupermarket when this accident,
occurred on June 24, 1971. Is that correct? A. Yes.

Q.' That was the grand opening of the store which
was operated by you and your two brothers; is that correct?
A. One brother.

Q. I thought Wilbur Redd was a partner at the time
tpe accident occurred. A. No.

Q. He was not? A. No.
Q.Itis my und~rstanding that you all had made

arrangements for drinks to be put in your store. Is that
correct? A. That is right.

Q. Did you make arrangements for these stand,s that
we are talking about here? A. Yes, sir.'

made?
Q. With whom were those arrangements for the stands

A. It was with Pepsi Cola. The guy was out
[page 28J ' of Norfolk. Now where, I don't know. He came

~by and brought the racks, and then he came and
set them up the day before.

Q. The racks were installed the day before? A. Right.
Q. When were the drinks put in the racks? A. The

day before.
Q. Who put the drinks in the racks? A.Pepsi put

them on one-h~lf and Coca-Cola on the other.
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or agreement as'to who'was, going to put what drinks where,
as far as you know, or not? A. Yes. Pepsi Cola put them
on,the side toward the gondolas, and Coca-Cola put them on
the sid~ toward the dairy case.

Q. Would you sh6w me in one of these photographs
where Coca-Cola and Peps1Cola were supposed: to put their
drinks? A. Coca-Cola was on this side and Pepsi Cola was
on this side (indicating).

Q. 'Coca-Cola was on the righthand side and Pepsi
Cola was on the lefthand side? A. Yes.

Q. This photograph! will mark "No.'l"'and'date'
it December 22, 1972. When were the drinks
[page 29J

****

actually'put in the racks? A. The day b.efore we
,opened.

[page 3l]**Q.Do you recall making the statement to anybody
that she had sued the wrong company, that it

was actually a Pepsi Cola that fell and struck her? A. That.
was not exactly what I said. They were showing me where the
drink fell from. If it fell from there, it had to be a
Pepsi, was what I said.

Q. ,Who was showing you this? A. He said that he
was a supervisor ~ oh, who showed me?

Q.Who showed you where the drink fell from? A,After
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I found it out" two or th:r'eesaid that, they heard it came
from th~re;,thatit' fell off that corner, that was what they

said.
~. Who told you that the drink fell off of that

corner? A. I don't recall.
Q. wa.s itone of the 'employees of the store, as

tar as you know, or not? A~I really don't know.
Q. Was that wh~re the Pepsi Colas were located" at

the place they pointed out? A. Yes.
****
[page 33J**Q. You have seen a series of eight photographs

here; is that correct? A. Yes.
IQ. :Are they the racks that were in the store at

the time this accident occurred? A. (Examines) Yes" sir,
they are all of the racks.

Q. Do you know where those racks came from that
happened to be in the store? A. They, came from Pepsi Cola.
,[page 34J Q. Who made the arrangements for the racks? Do

you recall'? A. I don't know who it was.
Q~ Who made arrangements on behalf of the store

tor the racks? Was it you or your brother? A. All I know
is that the Pepsi Cola representative came there and asked
me did I watit two racks to put in the store, and I said
"Yes." He brought them by and put them in. Who he was, I
don't know, but it seemed like at the time he said he was

).
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from th~ Norfolk Divisi6ri; I don't kriow.'
:" ~

',~.'Were th~re 'any s'oft'drinks'in the'store other
th~n th~ ones th~t were in th~se racks? A. They were all
put in th~ day before ~e open~d: Coca~Colas and Pepsis.

, Q,. 'Whe'rewere the other drinks located? A. Right
behind'those two racks.

'Q. What were they sitting on? Were they sitting
on th~ floor or the counter, or what? A. There were
regular shelves for them.

,****
[page 36] **Q. Were the're any:drinks in these racks' at the

time the store opened other than the Pepsi
Colas andth~' Coca-Colas? A. There were Coca-Cola, Pepsi
Cola~ Sprite- whatever Coca-Cola puts out - on' one-half,
and whatever
Ipage' 37J Pepsi Cola puts out,was on the other half. I

am sure there were some orange and grape,High
Rock which 'is put out by Pepsi.

Q. What was the surface' of the floor in the area
where the racks were located? A. What do you mean?

Q. Was it asphalt tile'or vinyl tile,' or what?
Ai I don't know whether it is asphalt - no, it is not as-
phalt. I believe it is vinyl tile.

Q. 'What was'the condition of the surface of the
floor on the morning the store opened - that ~s, was it

::
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cleaned and waxed" as far as you know, or not? A. Yes.
Q. Was itslippery, ",as 'far as you know, or not?

A. No.

25 , ,

Q. With ~h~t had it b~~n'cleaned and waxed, if you
know? A.'Beach 'Chemical Company, out of Norfolk. That was
where I got'th~ wax and cleaner.

Q. Do you still use'the same thing on the floor now
that you were using then? A. Yes, sir.

Q. Was any comment or statement made, by
[page 38J anybody that this person slipped, or might have

slipped, and struck the rack or not? A. No, sir.
****
[page'40]**Q. Were you paying pretty close attention to these

racks during that morning when all of these
people were in there? A. Well, I was looking.

Q~ Did you have to refill the racks at any time?
A. No, sir, I didn't.

Q. Did -you notice that both racks were emptying?
A. I did not notice, but I am sure that they were.

Q. Of course you don't know whether the Pepsis were
on the right and the Coca-Colas were on the left, or vice
versa, qr whether somebodimight have taken a Coca-Cola
bottle and put it in the oth~r rack?, Th~re ~~re many custo-
mers there; is that right? A.I know which side they were
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put on, but I don't know whether' they were changed.
,Q. You have' no idea where they were when this happen-

ed?
[page 41J A. Right.,
. ****
[page 42J BY MR. GILLETTE

Q. Looking at that photograph as you are now look-
ing at it, did I understand you to say that the

Coca-Colas wer~ placed in th~ ~ack to your right as you look
at the pricture? A. ,That is correct.

Q.A~d th~ Pepsi Colas and related products would
have been in the rack to your left as you look at the pic-
ture? A. Right.

MR. GILLETTE: O.K. That was,what I wanted to"clear
up. MR. RUSSELL: By "right" I think we should get which

',':

side ,he means.
BY MR. GILLETTE: Q. By "'r.ight"you mean your right

as you face the picture?
[page 43J

***
A. Correct.

BY MR. HARRIS: Q~'Mr. Redd, there wasn't anything
.,flimsy about these stands? They did not wiggle back and .

forth, or anything like that, did they? A. Not that I could
tell.
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Q • Andthe'ywere ,strtctlyleyel with the shelves?
A. ,(No answer).
, Q. ' Did 'you see the'nibefng put in - that is, when the

man b~ought th~nith~ day befbref 'Did,you see

Ipage 44J ,them befng put in? A. Yes, I saw them putting
them th~re. As far as noticing them that good,

I didn't.' All I know is that theyj ust put them in and put
the drinks in them.

Q.They did not put'the drinks so that they set out
over the shelves, or anything like that,did they? A. No.

Q.,They were put in neatly, both Coca-Cola and Pepsi?•
A. That is right.

Q. Had you ever had any difficulty in the past in
something just falling off for no reason, unless it was
knocked off? A. No.

Q. Th~n all the Coca-Cola bottles and'PepsiCo1a
bottles had flat bottoms, as far as you know? A. As far
as I know.
****
[page 4S]**BY MR. LANDRUM:

Q. SO it th~ accident occurred between the hours of
8 and 12 you would have been on the premises; is that corr-
ect?, A. No. I went to th~ bank at least two times that
morning.

Q. Were sales that good? A. Yes.
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A. to get'change and to

cash checks •
.Q • During the'courseof' the day did you sell all of

the drinks that were in the racks, as ,far as you know~ or
not? A. I could not say.

Q. As far as you recall did you have a pretty good
sale of drinks from these racks or not?
I could not say hdw they

A. Well-(Pause)-

[page 46J sold that day. I will put it this way: they will
sellout in two or three days' time normally.

'How they sold that day I could not say.
Q. What 1s your recollection' of the volume that day?,

Did you have a good day or a moderate day or a slow day?
A. I thought it was a good day •

•q. You have a record of the sales volume I would
assume. Is that correct? A. Yes, sir.

Q.You pointed out that the Coca-Col~s were on the
righthand side of the rack and the Pepsis were on the left.
Is that correct? A. That is correct.

Q. And the person 'who pointed out to you where the
drinks fell from, I assume he pointed out the lefthand
side. Is that correct? A. Correct.

, Q. Have you had any other bottles to fall from
these rac~s, as far as you know, or not? A. I think there
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have been some to fall, ,buti t ,was"hit with a grocery cart
or something.

Q. But you don 'tknow of any bottles, actually fall~
"ing from these'racks unless somebody bumped into them; is

that correct?

[page 47J A. No, sir.
**** "
BY MR. RUSSEtL:

Q. Mr. Redd, you we~easked the question - and you
never got your answer out -whether the racks were level or
not. A. Level?

Q. Yes. Did you have an opportunity to examine them
carefully, say, in the past few months?

MR~ HARRIS: I object to this. The question is
did he examine them when they were put

in the store?
MR. RUSSELL: He has already answered that.

,MR. HARRIS: Did he say he did?
MR. RUSSELL: He said he did not.
MR,'HARRIS: I object to what he did"three months
ago.

[page, 48J BY MR. RUSSELL:
Q. Go ahead and answer the question. What have you

observed about the racks being level'? A.Well, since it
all happened and everybody has'been in there looking at

',"
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them, they are tilted a bit.•..the'she'lves. But that is the
design of the thing. It is not because the' floor is unlevel.
I think that is the way it is. It is in order to get the
drinks out.

Q.Wh1ch 'waydoes it tilt: toward the front (IT,rthe
back? A. Toward'the' frbnt~ '

Q. 'By "the front " do you mean the area that you
would remove the drink from'? A. .Yes, sir.

MR. RUSSELL: That is all.
BY MR. 'LANDRUM:

Q. Mr. Redd, did anybody put any chocks or any
blocks or anything under these racks when they were set up

....

or not? A. No, sir.'
Q. At 'any time has anybody put any chocks or blocks

under these racks to level them up? A. There was one put
under the righthand one - the lefthand one.

[page 49J Q~ The lefthand one7
Q. When was. it done?

A. Right." 'A •.Idon't know. It was
done after the grand opening. I really don't recall. I did
not do it.

Q. So the chock ~~s put under the rack on the left-
hand side; is that correct? A. Yes, the lefthand side.

Q.Which corner was it put under?A. The two front.'
Q. The two front? A. Yes.
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Q. Therewasn' tany chciclCput,under the::rack,on
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the r1ghtharid side; 1s that right? A. No.

MR. LANDRUM: That 1s all I have.
BY MR. HARRIS:

Q. You had been in the grocery business for some
time; had you not? A. Yes.

Q. You had seen these racks used before: is that
right? A. Not that particular one. ,

Q. You never saw this before?
[page 50J A. I had seen them.

Q. Like this? A. Yes, in a supermarket.
Q. When the P~psi Cola people came there, and when

the Coca-Cola people 'came there, did you examine' to make
,sure that these shelves were level? A. No.

Q. What? A. No, sir •
.Q. In other words, you could tell that they were

level, weren't they? A.Correct.
Q~ Th~ b6ttles were sitting straight up? A. Yes.
Q. You say that these shelves tilted a little bit

whenycu examined them. Wa~ that three months ago? A. Six
:>months ago.

,Q. Six months ago? 'A.,Yes.
Q. The PepsiCoias and Coca-Colas were~ot just fall-

ing off the shelves, were they? A. No. They never fell off
that I'knowof unless they were hit.
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Q. And that had happened b,efo,:r-ethis'
[page 51J accident, thatwhe'n they were hit they would

falloff? A. Yes., I have, seen th~m fall when
they were hit~

MR., RUSSELL: Off the record.
,(Thereupon, an/off-the-reco,rd discussion was held,

.after which the following occurred'):
BY MR., HARRIS:

Q. You have seen th~m falloff sin6e? A. Since?
Q. Yes~ A., Yes.
Q~ When the'y were hit? A. If they were hit.
Q. When they were hit how hard? A. I don't know

that.I.don't know how hard~
Q. I suppose you could grab the thing and pull

,it down if ,you wanted to. Is that right? ,A. Right. I heard
it and ,I looked around. A cart 'had hit it.

Q. That tilted the drink over? A. Yes~
[page 52J BY MR. GILLETTE:

Q. 'You say that Cokes were bein~ given away on the
opening day? A. Yes.

Q. Would it be correct to saY,that many people came
to the store that day that did not necessarily buy anything?
A. Well" I am sure that was so as far as kids an(fa.11" but
'I think most'grown people bought something, anyway.

Q. Is it correct that you had more people in the
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store on grand operi'-ng'day thany:ou have had at any ,other
time? A. No..'Wehad just 'as',many the'next day and the next
day.

Q. Would it be cerrect to. say that ,during the grand
opening, th~ several days it Tan~ that yeu had more people
than ye~ have ever had in th~ store at anyone time since?

\
A. I had' more at th~ grand opening than have been in there,

, ' ,

except one day. There has been one day when there were more.

sary.
Q. Was that a spedia1 event?

"A. The ,first anniver~

..Q. :~The'r~is a censiderab1e 'amount of no1f;Je
[page' 53J in a grocery store at'most times, is tlii~'r.eino',t'? '

A. Some.
Q. ,Are you telling us that it is really not finusua1

for a g:r:>ocerycart to.bump into. a display stand o.rrack?
A. Right.

Q. Would you also. say that the pictures showing the
racks,'as, you have seen them to.day, shew the racks exact-
1y as they were en the day that the accident happene,d" ex-
cept fer the chocks'under the fro.nts,of the ,left stand?
A. They are not like they were as far as,the drinks on them.

Q.,Except for th~ type~ of drinks, that are on the
stands in the pictures, are they as they were on June 24,
'1971, except for the checks under the frents of the left
,rack as you face the pho.tograph? A. Yes, they are in the
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same position.
Q. Let'me show thi'sphotograph 'to you.
MR. GILLETTE:' ~erhaps counsel would like to s:ee<~it ,

, r
first. (Examined by counsel.)
BY MR. GILLETTE:

Q.I ask you first if that shows a side view
[page,54] of the right,rack? A. (Examines) Yes.

Q. That would b~ a side view of the rack that the
Coca~C61as were in on the grand'opening day? A. Correct .

.Q.C~n you tell us whether or not that photograph
in anyway shows what you meant by the shelf not being
e~actly level? A~ It is not ~hat the rack is not level.
The shelves go down a quarter of an inch, maybe.

Q. Is it correct that as you look at the photo-
,graph,

MR.,HARRIS: Let him,answer the question.
MR. ,GILLETTE: Fine.
A. As far as the racks; the racks were, you know;

straight, other than there might have been a quarter of an
inch tilt to it from here to here (indicating).
BY' MR. GILLETTE:

Q. You are saying that due to the way the rack is
built, f;r>omthe back of th~ rack to the front of the rack,
the shelf,goes down a little bit? ,A. Yes.

Q. You say that that is approximately a quarter of
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an inch?
-( [page 55J A. Ye~.

****
BY MR. HARRIS:

J Q. Did you measure1t, Mr. Redd? A. No.,s;tr•
.Q. That is just by your eye? A.Just by my eye.
-MRi HARRIS: That is all.

", .

BY MR.'LANDRUM:
Q. Mr. Redd, had you advertised that free Cokes

were going to be given away that day? A. Ye's, sir.
Q.~-Youhad? How did you adv~rtise? A. Do you mean

what did I"advertise in?
Q.Yes, sir. 'How did you advertise? How did the

people that were coming there know that they were going to
,get a free Coca-Cola or free Pepsi Cola? A.-I advertised
with handbills, in the Virginian-Pilot., the Tidewater News
and -by radio. -

Q. I assume that you had a little stand or booth
or something set up to give out the free Coca~Colas. Is that
correct? A. Yes. It was a table. It was a thing that
[page 56J Cdca-Cola furnished.

Q.,These drinks were being, given'out in paper cups?
A. Yes.

-Q.Where was that table or stand with reference to
the racks"that we are talking about here? A. Right in front
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•
of these :r-acks.

Q. How faI' was :1t'.'f:r~mthe'racks? A., 7.;f'eet:,maybe •

. ****
BY MR. GILLETTE:

Q. Mr. RedO., do you know who put the'chocks undeI'
the lett rack? A. I really donft know. T don't know
whethe:r-my b:r-otherd,id or who. I don't know.,

G:l. Is it your testimony that you ,really had notex~
, .

amined the" I'acks closely until atter the accident? A. That.
is cor:rect.

Q. That was when you noticed the things about
[page 57J which you testified? A. Right .

.Q. Would it also be tI'ue that it is not unusual
for customeI's or shoppers in the store to bump into meI'-
chandise? A. Right.
****

. MARION '0. "OWENS

Direct Examination
BY MR. LANDRUM:

**
[page 64J ~. :rt is my unde:rstand;tng that you we:reon the

px-em:.tses.of RedO.'sSuper:rnarket when you were
~nju:red on June 24, 1971. ;Csthe;tcorrect'?, A. ~es, siX'.

Q. Who' was with you at that time? A .•My daughteT'"
:1n••1aw, Nancy Lowe.
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Q. Is spe "'the':lady who is here :today?
[page 65]' Q. Was thereanyene 'else with 'you?

not with me.
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A. tes, sir.
A. NO', sir,

Q~ ,What is Mrs. Lewe's address? A.'Franklin.
\,

Q. Franklin, Virginia? A. I don't know what route
-or box :\t :1:s.

Q. Was'anyone else with you 'or not? A. No, sir.
Q. How did you happen to come upon the premises of

Redd' B Supermarket? Did you come there for the opening, or'
what? ,A. Well, I live right across the road in front of

Q.At, what time did you arrive there? A.,'I think
I went in about 12 o'clock.

. Q. '12 noon? A. Somewhere around about that •
Q. Had you seen the activities going on there 'that

day prior to the time you went over? A.Sir?
Q.' You were aware of the fact that there was a

,grand'opening; is that correct? A. Yes, sir.
Q. Did they have any flags outside or streamers

[page 66] outside, or anything, or not? A. They just had
the little streamers out, but no flags.

Q. ,Had you observed the stere fr'omtime to'time that
day before you actually went over there, yourself? A. Yes,
s;i.X'.

I
I

I
i
I

i
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I
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Q. Was the"re.ap.:r-ettybig c:r-owdover there? A. Yes,. . .
sir. They had a tremendously big crowd over there •.

Q. Is it fair to say that there was a good turnout,
that there were a largenumbero.f people who had been in and
out of th~ store before jou went over? Is that correct? A.
Yes, they had a good business.

~. Would you say the:r-ehad been several hundred
people or more who had been to the store that you could see
before. you got there? A. It would be hard to say"

Q. It would be hard_to say? A. Yes.

[page 67J

Q. Did you see people going to and from the store
"during the morning before you went there? A. Yes, sir.

./

Q. Tell me everything .that happened "from the time
you started from y6ur place until this accident occurred.

A. I went over in the store and got a cart and
started picking.~p my groceries. I had fin-

ished my grocery shopping. They had a dairy box back there,
just a littie, small box with salads and cottage cheese,
and things like that~ in it.I use a lot of that. So
~ had gotten some of them and was putting them in my cart.
I was getting, ready to go on around. I would have come
around the back aisle to the checkout stand •.This man carne
out from the"back door witha t!'ay. He had a tray balanced
on his hand like this (illustrating). He came a!'ound in
;f'ront.ofmy cart and walked around by me. The"t!'ayJ ust
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struck the bottle up on the''cor,ner."',ofthat :she,lf.'The bottle
wasn't sitting ba,ck 'on the 'shelf. When he 'struck :it, it
Just fell off and exploded and went in my leg.

Q~ This man, was he'a white' man or ,a Negro man?
A. Yes, sir, he was a white man.

Q. Could yoti describe him? A.No, sir, I cann~t,
I,

because;'T wasn't paying that'much attention to him. I just
know that he had on a gray uniform. That 'if?all I can tell
you.

Q. When you say '''agray unifo'rm", what do you mean"
by that? A. Gray pants 'and'shirt. I would say'it
[page 68J was a uniform - pants and shirt.

Q. Was he a young man or old man?
not tell you.

A.'Sir, I could
I-

Q. Do you recall the color of his"hair? A. No,
sir, I'can "t, because I wasn't paying that much attention
to him. I wasn't looking at his face.

Q.,Did he have a name plate on the front of his
shirt, by any chance, or not? A. I don't know, sir. I
can't tell you.

Q. Did he have a name of any kind on the back of
his shirt? A. Not that I know of.

Q. 'Do you recall in which hand he had the tray?
A~ In the right hand~

Q.' Do you recall what kind ,of tray it was? A. It
was a gray plastic type tray and had a'curved r'im., He'
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Just had. it balanced' up ~nh1s 'ha:nd.,
Q. Do you recall what was on the'tray? .A• Sir, !

do not know. It was about this deep (indicating).
BY.MR. HARRIS:

, Q. L;et's see that again • Show us how deep
[page 69J it was. A. About that deep (indi6atirtg)•

. ' , .

MR. HARRIS: Can we .all agree that that is about
5 or 6 inches?

MR.'LANDRUM: Yes.
A. It was just about that deep.

B~ MR. LANDRUM:
Q. You do know that h~ had ~omethin~ 6n the tray~

and the tray was about 5 to 6 inches deep. Is that correct?
A. Yes, sir. I did not see what was on the tray. I don't
know.

. Q. Do you recall whether it was box~8? A•.No, sir.
Q. Or vegetables, or what? A. No, sir. Just the

tray was alII noticed.
J

1 Q. What wason the tray that was' 5 to 6 inches deep?
A. I could not see in ii - see what was in it. I have no
idea~

Q. Are you telling me that the tray was 5 to 6 inches
deep? A. Yes; sir; It was a tray, o~ more of a~
[page 7d] pan. We used those trays at the restaurant some-

,times to pick up dishes and things off the tables.
It was .something'of that type.
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Q. Could you tell'whethe';r'the tray waaempty or
loaded? A. No, sir, I could not tell.

Q.Was h~ h61ding it with 'oneh~ndor both h~nds?
A. One h~nd, lik~ this (illustratin~).

MR. HARRIS: Let the record show that she is holding
her hand with the palm up and close to her ear,
over her right shdulder.

BY, MR~' LANDRUM:
Q. Was he walking slowly or,fast?'A.' He was walking

pretty rapidly as ifh~ was in a hurry.
Q. Had you seen that man in the store before this

accident occurred? A. No, sir, I hadn't. I had notnotic~
ed him in there.

Q.Can you tell us where he came from with refer-
ence to where these racks were? Describe 'his path from the
time you first saw hi~ until he struck the bottle. A. The

\

[page 71] ,He'came out of that door, right ;infront of me,
in front of my basket, as to make a turn to

come back in there t~ go out that aisle. I don't know where
he was going or what he was doing.

Q. Did he pass on your right or your left? A. He
came around in front of me andcameb~ckon my left like
that{1ndicatin~).

Q. I 'don'tmean to conf'useyou, but! don't under-
stand exactly'what you mean. Can you take a piece of paper
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here and draw a'11tt'led:tag:ramsho'wingth~ 'aisles,of the
!Store and therithe pos:tt:1,onofyour cart; and then make a
line'show:tng hi'spath; if you wiil?

MR. GILLETTE: I have a photograph, if that will
help.
MR. LANDRUM: I would rather see a 'diagram.
A.The dairy bar with the milk and butter and things

ia right here, back over here like thi~ (indicating).
BY MR. HARRIS: '

Q. Mrs. Owens, as you mark everything will you write
down what it is - for instance "dairy bar"? A. Yes, si!'.
There is an open space. The meat counter is over here like
this.

[page.:72] BY MR. LANDRUM:
Q.Mark that: A. (Does'),Th~ door that comes out

of the back is right here.
Q. Draw the door.A. Iam sorry.
Q. That is fine. Mark that door, if you will. A.

All right, sir.' (Does) They had the little machine where
they were giving out free 'Pepsi Colas. It was at the end
of this m~atcounter. They had this little dairy box, just
a little open iceb6x, right here beside this where the
salads and thin~s were.

Q. Mark that "Salads. II A.(Does)'
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Q. Drtawthe 'counte~al:3O whe:re thertacks Ortstands
werte., A. That is whatIam gett1'ngrteady to do right now.
Right herte is the counter. These are the'soft drinks here
(indicating) .

Q. Martk that. A. ,(Does) They were on both sides.
This rack is right he'reand this: rack here (indicating).

Q. Mark that "Drinks". A. (Does)
[page 73J Q. Will you draw your basket and draw your posi-

tion at the time the accident occurred. A. I
,

would say this would be my basket right here and this would
be me ~ight here (indicating).

Q. You we~e standing behind the basket? A.Yes, sir.
Q. Take the pencil and draw his path from the door

until the time the accident occurred. A. All right" sir.
(Draws)
BY MR. HARRIS:

Q. Put an arrowhead on that. A. (Does)
BY MR. LANDRUM:

Q. Did you actually see him come out of the door
h.ere? A. Yes.

Q. 'Did you, see him,walk around in front of you?
A. Yes, sir.

Q.You saw him walk around to herte,(indicating); is
that correct? A. Yes.

Q. Did you actually see him strike' the bottle.
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[p~ge74J 'A. Yes, sir.

Q. Which shelf was the bottle on that he struck,
if you know? A. It was on the fourth shelf~ The bottle
was right here, hanging over. It was on the fourth shelf.

Q. It was on the fourth shelf? A. Yes, sir.
Q. You say it was hanging. What do you mean when

you say it .was hanging? Do you. mean that .it was on the
shelf? A. It wasn't sitting back on the shelf.

Q •. I see. A. It was sitting more on the edge of

it.
, ,

Q. There wasn't any part of the bottle hanging over
the shelf, was there? A. Yes, sir.

Q.How much of,the bottle was hanging over the

to this one bottle he~e that we are talking about? A. The
whole- rack was lined with bottles.

[page 75J Q. Could,you see the racks there without any
trouble? A. Yes, sir •

.Q. Did you notice whether or not there were many
bottles missing from the racks? A. Sir, I don't think

,

there were too many missing from there.
Q. But there were some missing; is that right?

A. Yes, sir.
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Q. Tell me 'then, were :thereany bottles next to that
one on.the corner here, as 'far as .you know ,or not? A.
I don't think there was one here (indicat1ng),butthey
were in back of it here.

'-Q. There were bottles 'in back of it; is that correct?
A.'Yes,sir. I don't think there were ~nyright next to
it here.

Q. The'bottles that were in back of it, as far as
you could see were they back snug in the rack or not? A.
They were just all on the shelf there, placed on the shelf
there.

Q.As to the rest of the bottles, did they
,

[page 76J appear to be back against the rack as far as
you could tell or not? A. Yes, sir, back.

Q. Do I understand your testimony to be that there
was only one bottle that appeared to be a little forward
on the shelf? Is that correct? A. Yes, sir, the one
right there in the corner.

Q. There were no bottles next to that bottle; is
that' correct? A.Nd, sir, I don't think there were any
right next to it. I think there was a space of maybe two
bottles in there and then the others. '

Q. What kinds of bottles were in therack19? A. I
don't know of anything but theCoca~Colabottles. That was
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the only.thing .X don't .:I'emembe'r.s.ee1nganything but Coca ..•.
cola bottles.

Q. -You never saw any Peps1Cola bottles? A. I
don't dr1nkany drinks. I wasn't paying any attention to
them. But I know that these were Coca-Cola bottles, I.
do know that. There might have been some Pepsi Cola bottles
up there, but lam not going to say either way, because
I can't be definitely sure. But I know there were C6ca-
Cola bottles.

Q. Did you see the bottle ~ctually fallon
[page 77J the floor? A.Yes, indeed.

Q. Did you see the bottle break? A. Yes, sir •
.Where was the glass after the bottle broke? A.

On the floor.
Q. Where was it on the floor? A. Just about here

(indicating) •.
Q. Draw a circle there, if you will. A. (Does)
Q. And mark that. "Bottle". A. (Does)
Q. How far was the glass. from that rack? A.I will

say approximately 3 feet.
Q. Was the glass all in one place or not? A. No,

sir. It just shattered, because it made'an explosion like
when it hit. It shattered.

Q. Could you estimate'the circumference of the area
"where the glass was located? A. It was a good size .area.
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I would say it would covex'most' ~of this hex'e (indicat:tng)
where it shattered. It''justshatte:red andweritallover
everywhere.

Q. Do I understand from. your testimony that it was
in a rather large circle? Is that right?

;"':1' ',

";

[,

[page 78J A. Yes, sir.
Q. If I understand your testimoriy, the glass hit at

a point about 3 feet from the rack; is that correct? A.
Yes, sir.'

Q. Is it fair to say that the center of the glass
would be about 3 feet from the :roack?Is that correct?
A.Yes, sir.

Q. ,How far were you from,the rack? A. I would say I
was about 4 feet from the rack.

Q. When you say "4 feet," do you mean from the point
here to this edge of the rack (indicating)? A. Yes, sir.

MR~ LANDRUM: Let the record show that she is in-
dicating the perpendicular distance from where she'
was standing to the edge of the rack.

BY MR. LANDRUM:
Q. Where did the bottle strike with referen-ce to

the point' where you were standing? A. lam not a very
,good judge of distance.

Q. Approximately? A. I would say about 2 ,feet be•.•
hind me.

. ....
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Q. In which I.d:t:rect:tonwe:reyou,looking at
[page, 79J the tIme the ho:ttle'hit?, A.' l'was he':rewait••

ingfo:r him to,get around meso that !could
go on around here and come 'out at the checkout stand which
was back this way (indicating).

Q. In which. direction were you facing at the time
the bottle hit? A. This way (indicatin~).

You were ~acing in this direction here (indicating)?
A. Yes; sir.

Q~ So you could see him all right? A. Yes, sir.
Q. You could see th~ ~acks~O.K.? A. Yes, sir.

(

Q. And the bottle hit about 2 feet behind'you?
ls that correct? A. Yes, sir.

Q.Directly behind you or off to one side or the
other? A. l would say directly behind me.

,Q. Did you see the bottle strike~ A. Yes, indeed.
Q. How did you see the bottle strike if you were

looking down here and the bottle fell behind you?
MR. HARRIS: When you say "down here",'

[page 80J why don't you say "toward the dairy box"?
A. He came around and hit that bottle. How a:reyou

,going to miss seeing it?
BY MR. LANDRUM:

Q. How did the bottle get 'from this pointhe:reto
about 3 feet away? A. It was just the'way he struck it
with 'that tray .

i
I
I,,

I
Ii
,I
~
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Q. How would you describe what happened when he'
struck the bottle- that is, was hewalk1ng:rastand~truck
it hard and knocked ito,ff? Was that what happened; or
did he pick-it up and carry it along on the tray for
awhile? A. No" sir. The tray just struck it.

Q. I see. A. And knocked it off.
Q. Where did the glass strike you? A. On my leg.

il
:1

I
II
I

Ir
!

I
I

Q.Wh1chleg? A. The right leg.
Q. Whereon the right leg? Show me" if you will.

A. (Does) It was right here.

**** ,J'

****
Cola bottle.

did not see him'.

A. Yes, sir.
Q. What kind of bottle was it? A.,It was a Coca-

il
1

I
I
I
I
I

Ii
II
I:
I:

II

I:
I
[!
!
I
I

I
I

I
I,

Q. Could you see what kind of bottle it was?[page 86J
****

[page 851 ,**Q~'Did you tell him about somebody knocking
off a bottle? A. Yes, sir, t did.

[page 87J**Q" Now the man in the gray uniform that you
we~~ talking about, did you see him later

that day or not? A. No" s:Lr.I did not see him any more.
T don't'know whethe:r'he went out of the store or not. I
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****
[page.110] , BY MR. RUSSELL:

Q. Mrs. Owens, going back to the man who came
out or the back. of the store withthetray- A. Yes, sir,.

Q. - can you describe th~ sizSof that tray? You
told us that it was approximately 6 inches deep. Approx-
imately hOw long and how wide do you remember its being?
A. The tray was about this long and about so wide '(in-
dicating) •

MR ..RUSSELL: One and a half by one?
MR. HARRIS: Yes.
A. I can ~howyouone at th~ restaurant where I

used to work.
BY MR. RUSSELL:

Q. It is the same type that you use to pick up dirty
dishes? A. Yes. I would not say it is exactly the same
size.

Q. You have already testified that you.didn't know
what was in it. But from the way he was carrying it did
it appear tha~1 it had ,something in it, or could you t;.~ll?

[page lllJ A. I could not tell.
Q. Was ita.plastic or metal tray? A. It

was a plastic type tray •.
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Q. A plastic type? A.,Ye13."
~. From your experlericew1th 'that type tray, do

you have any idea what it would weigh "empty? A. No.
Q. Are they light? A. Not too light, no, sir, be-

cause it has a heavy edge to it- a curved rim.
Q. He passed in front of you and then went around
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on your left? A. Yes, sir.
Q. And then he struck the drink bdttle? A. Yes, sir.'
Q. You mentioned that he had on a brown shirt and

pants like a uniform? A. Gray.
Q. Gray? A. Yes, sir.
Q. Wasthis'the jacket type ~rw~s it shirt and pants,

or ,'doyou remembe:r>? A. I don't remember. I just know that
it was gray. I took it to be a shirt.

[page 112J Q. It was a uniform type of thing? A. Yes,s1r.
Q. You have lived in Windsor hdw long? A.'

I have been there five years the.15th of November.
Q. When you went over to Mr. Redd's supermarket

you knew most of the employees by sight, anyway, didn't
you? A. No, sir, I didn't know them. I had seen the Redd
brothers, because I know that they have a store in Walters.
I had stopped there several tImes for bread and gasoline,
and things. I had seen them there.

Q. Have .youever seen any of his employees in such
a,getup or uniform as this? A. No, sir.
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Q. Have you ,eve:r',se'e'n anydel:i:verype9ple ,deliver-

ing bread or milk,' that wo're 'a unifo'rm sImi-lar to that?

A. I haven' tpaid ,that' much 'att'ention to them.,

Q. You are in there 'all the tIme, aren't you? A.

I go in and out all the' t'ime" yes', sir.

Q. But you paid attention to this' man on this day?

lpage 113] A. From the'way he' 'c'amearound by me, be-

'-, "

cause I had to stop and push my basket for

him to go around in front of me.

'Q. When'he went around in front of you the tray was

in his~ight hand? A. Yes, sir.

Q. By the time he', got next to the drink bottles he

woUld have been between you and the tray; is that not true?

A. Yes, sir.'

,Q.. What 'I don't understand is how could you actually

'see the bottle at the' moment the tray struck it? I cati

see that you could see him coming toward the bottle, but

it would look like to me that as he struck it he would

have been in between. ,A. The way he was holding the tray-

it wasn't back like this' (indicatin~), but he wa~ holding

his hand up like this.

Q. Up even withhi's ,sho'ulder? A. I would not say

even wi thhis shoulder exactly , but'up thi's way. The

tray being that long would protrude 'out: 'fr"omhis hand. It



--------------_._-_. __ .._-~---~-----~-'--"'-,~._,---_ ....._-_.-

MARTONe.' 'OWENS 53
:hit the corner. There was no way in the world to m;1ss

seeing it.
Q. Was the tray atleast:shoulder height'? A. Yes.

[page l14J Q. Was this man taller than you or sh6rter?
A.,About the' same height'.

Q. How tall are you? A.5~8.
Q. You think that he was about the same height as

you? A.,Just about .
Q. The'bottle came'off of which shelf? A. The

fourth shelf.
Q., The fourthshe'lf? A. Yes, sir.

\
Q. You testified - and I am sure it is true - that

you don't drink soft drinks? A. No"sir.
Q. There would be nothing about a soft drink stand

~ that would have any interest to you, whatsoever? A.No,
,sir.

Q. Then isn't ita little odd, Mrs. Owens, that
you would pay particular attention to the way one bottle
was sitting on the shelf? A. No, I don't think so.

Q. Do you remember how the tomato cans were sitting
that day? A. Yes. They were all stacked up. Things stay
on the shelves pretty neat.

[page l15J Q. Do you rerriemberh6w the'peas were stacked?
A. No, because' I' don't buy those, so I don't

notice them.
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Q. Isn't '1t 't,:rue',:'Mt's'.;Owen's,::that 'the:;t"1:rst',th1'!lg
,whichattracte'd your att'erit:i:onto the''drink 'stand was
when he hit that ,'bo'tt'leandknock~'d it 'off? A. No, sir.
I had seeri the ~rink bo'ttrle.'There ~as no way you could miss

;- it, bec'ause 'itwas right the':r'eIn the aisle .
Q. On what shelf were the orange drinks? A. I

did not see any orange~rinks.
Q. On what 'shelf :were the grape drinks? A. I

did not see 'anything but the Coca-Cola bottles~
Q. If they were there you would have seen them,

wouldn't you? A.Yes, sir. 'If they were there I would.
have seen them.

Q. As far as you are concerned there was nothing
there except 'Coca-Cola bottles? A. That was the only
thing I know of.

Q. If there had been others there you would have
se'eli:them? A. I think so .

****
[page 11rJ BY .MR. HARRIS:

Q. I ~elieve you said that yoti were rolling your
basket along whe'n this man c'ame.fr'om your right outoI'
that door? A . Yes', sir. I had ,justbought"my salad.

Q. Was that a swinging door? A. No, sir, it ~as not
. . l

a swinging, door.
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[page l18J Q. It ,'is':just'pushe'cr'open, the''way,the'man
was going who had the:tray? A. It 'open's

fromth~ back" into th~ 'strore."
Q. Into th~store1 A. Ye~.
Q. Is that a place 'for 'employees"only where he came

from? A. So far as I know.
Q. 'You had nbt seen cust~mers going hack th~re?

A. No, ,sir, I hadn't seen cust~mers going'back there.
Q.,Thfs,man had on a light 'gray unifo'rm? A. Yes,sir.
Q. With 'no signs or anything on it? A. Not that

I noti-ced.
Q. You would have noti"ced, bec"ause 'you have been

right astute in noticing everything else. You would
have noticed that, wouldn't you? A. I 'think'I would
have noticed it if there had been anything on it.

'Q,. There was no sign on it? A. No, sir.
Q. What color hair did he have? A. Sir, I can't

tell you.

[page l19J Q. Did h~ have h~ir? A. I could not tell you
'that,'eithe"X'.

Q. Do yoti know that ~t was a man? A. Ye~, sir.
He had on pants, anyway.

Q. That is all you know, that he',had on pant's; is
that r1gh~t A. "Ye~, sir.

Q.Thabis th~ reason you say h~'was a man? A. Yes,
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sir'.
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Q. About your'height? A ..reSI sir.
Q. Whe'nhe came out :thai:;door'you had to stop sudden-

ly with jour cart, didn't you? A. I would not say Istopp-
ed suddenly. But when I went to move he came around in
front of me, and I could not push 'the cart against him.

Q. You stopped, .didn't you? A. .Yes, sir.
Q. Was he rushing or walking rapidly? A. He was

making pretty good time.
Q. What do you mean by "pretty good time"? A. I

would say he was like he was in a hurry.
Q. He attracted your attention; is that right?

[page 120J A. Yes.

Q. You just kept your eyes right on him as he cir-
cled around to your left? A. I would not say that I kept
my eyes right on him.

Q. What was so unusual about him that you were
following him around and watching all of the drinks and
everything atone time? A. When he walked in front of me
I thought it was 'kind 'of silly for him to come out and
walk ar'ound in front of me. I had to stop my basket for

. ,I

him to come around me.
Q.' Did he pause or slow down, or anything? A. No,sir.
Q. He kept right on? A •.Redid not stop .
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Q. He was making a-short :turnto hi'sl.e;f't~wasn't
he? A. Yes.

Q. Did he slip? A. No.
Q. You are 'sure :of that? A. I am sure he didn't

slip.
Q. Do you know what kinds of shoes he had on? A.

No, sir.
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[page 121J Q. Did he have a moustache? A. I could not
tell you.

Q. Did he have ~n glasses? A.'Not that I know of.
T am not sure.

Q. How old did he appear to be? A.Sir~ I could
not tell you.

Q. Was he a youngster? A. No, he wasn't a young boy.
Q. Could you say approximately how o.ld?A. I would

hate to say.
Q.Why? A. Because T really don't know.
Q. You said that he wasn't a young boy? A.

No, he wasn't a young boy, but I can't judge anybody's
age. I couldn't do it~

Q. You mean that you wori'tdo it, 'or you can't d6 it?
A. Really I don't know. ;

Q. Because you did not see him? A. Yes,-I saw him.
Q. In his right hand he had thi'stray that was about
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6 inches deep? A. ~es.
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Q. Was it up by his.e.yes'? A.No"sir.

[page 122J Q. Did he swing the tray away from his shoulder
when he made that turn? A. No" sir.

Q. When was it that you noticed the bottle sitting
up there? Was it before this or after? A. I noticed ~he
bottle sitting on the shelf, off the edge of the shelf,
before he came out.

Q. Were you the only person around? A. No, I
wasn't the only person around.

Q. Did you do anything about the bottle sitting
there? A. No.

Q~ Did you push 'itback on the shelf? A.No.
Q. You stood right there? A. I was busy.': I

.'was getting my groceries. It wasn't up to me to push that
bottle back .

.Q. SO when.he came out and made that sudden right
turn you saw the t~ay strike that bottle. Is that right?
A. Yes, sir, I did.

Q. And you say that it hit hard enough so that it
knocked it at least 3 feet out in front of the stand?
A. Well, I won't say it hit it so hard, sir, but that was
where it landed.

[page 1~3J Q. Did it hit it? A. Sure, it hit it.
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Q. ':{ousaw 'it, didn't :you? A .....Yes" sir.
Q. And you said thatitwerit,f:rom the shelf which

was the fourthshe'lf 'up? A ..Yes, sir.
, Q. It went at least 3 'feet out onto the floor?

A. Yes, sir.
Q. Was th~t wh~t happened? A. Yes, sir.
Q. So it h~d to hit it hard enough to knock it' 3

feet forward, didn't it? A. That was where it hit.
Q. That was where it hit? A. That is right.
Q. And your left side was to all of th~t? A. Yes,

sir.
Q. You h~ve no idea by whom this man was employed,

if he was employed? A. No, sir, I don't.
Q. He was just another person as far as you knew;

is that right? A. I don't know. I can't say.

[pagel~t4] Q. You don't know. That is right.
MR.HARRIS: That is all I have.
MR. RUSSELL: No further questions.

BY MR. LANDRUM:
Q.Mrs. 'Owens, I would like for you to write your

name on thlS (diagram) and date the diagram, please, if,
you would. A. Date it today?

Q. yes, rna'am. A.(Does)
MR. HARRIS: I would like to ask he~ a couple rno:re
questions.
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MR. LANDRUM: I would like:to introduce this' as
"Defendants I Exhibit :No. 1I' and filei t withthe
original de~ositions.

BY MR. HARRIS:
Q. Mrs. Owens, you say that.you did notice.that

,

bottle sitting up there before the man came out the door
and knocked it off? A. Yes, sir.

Q. How far away were you when you noticed that?
A.Not too far from it.

[page l25J Q. That does not tell me a thing. About how
far were you away from it? "Was it"the

length of this room? A. No.
Q. Half the length of this room? A. When you are
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in a place like that you notice the different groceries or
:displays on the shelves. I picked up the salad right at
,the meat counter. Then I turned, because I wanted to see
what was on that side, because they had good bargains in
there that day.

Q. How far away were you from that? A.I would
say approximately 5 to 6 feet.

Q. And that was when you saw the bottle up there?
A. Yes, sir.

Q. Was the bottle teetering' or moving back and
forth? A. No, sir.
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Q. It was sitti'ng :r'~ght';'upthe,r'e,:but ,solid on the

shelf? A. Just 'like'that '(indicati'~gw:ith.'a'paper cup) •
Q. It was' just 'a t:tny bit ',over?'You rec'ognized

it as being s~methfng thatcould,be ~angeroUs; is that
right?

,[page l26J A. Wel13 I gues's it''could have been. But I
was like' everybody else., Nobody else was

doing anything about it.
Q. But you walked up closer to it; anywaY3 didn't

you? A. No closer than when I went by there to pic~ up,
my, groceries.

Q. That was closer, wasn't it? A., I 'was as close
to it as some of the others'.

Q. You walked up closer to'it after you saw it
~ sitting there on the shelf that way, didn't you? A. I
,went on'by it. I did not walk up any closer to it.

Q. You said that you w~re about 4 feet away from
it when this happened, but you were 6 feet away when you
saw it sitting there? A. Wel13 I went over there by the
salad counter. I,probably was a little bit closer to it
as I went by to pick up my saiad.

Q. Where was the salad counter? Was that Tight be-
hind you as you walked by it? A. On the side.

****
[page 138J BY MR. LANDRUM: Q.' Did you ever tell them about
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the man with the traykneckingcff the"bottle? A. Xes,
I did.

Q. To whom did you tell it? A. :r told both or the
Messrs. Redd that have been in he'retpday.

****

NANCY NIXON LCWE
Direct Examination - By Mr. Landrum

[page 142J Q. It is my understanding that you were
[page 143J present on th~,premises of Redd'~ Super-

market when Mrs. Owens was involved in an
incident on or about June 24, 1971. Is that right? A.
Yes, sir, that is correct.

Q. At what time did you get to the premises of the
.'supermarket? A. It was, say, 12:30 or 1 0' clock. I
,don't remember the exact time.

Q. How far did you live from the supermarket? A.
Just across the street.

Q. You were aware of the fact that they were having
a grand opening; is that correct? A. Yes, sir.

Q. Had you looked out and seen the store from time
to time during that mOrning before you went over there or
not? A. Yes, sir.

Q. Did you see other people going to and from the

. "
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sto:r:le?A.'Oh, yes', s:t.:r:l.';Ccouldnot help it. '.Iwas across
the street.

Q. Was there a largenumbe'r of people going to and
from the store? A.'Yes, sir.

Q. Would you say there had been at least

[page 144J several hundred people in and out before you
got there? Is that a fair statement or not?

A. I could not say how many were there, but they had a nice
grand opening.

Q. At the t~me you arrived were ~here other people
in the store? A. Oh,yes.

Q. Was the store pretty crowded? A. Oh, Yes.
Q. Is it fair to say that there were people in all

the aisles of the store, walking back and forth? A. Shopp-
",ing,yes.

Q. Were there children running up and down the
aisles, playing, back and forth or not? A. I don't remem-
ber. Anyway, children will do this, yes~

Q. Is.it fair to say that you saw a large number' of
people in the store and a large number of children? Is
that correct? A. Yes.

Q. Tell me everything that happened from the time
you came in the' store until this accident occurred . A.
Well, we entered the store.',Of course it 'Was new, so we
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did notkriowwhere, 'any-th~~gwas. 'So'
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[page l45J naturally we were looking 'and shopping at the
same time~'
At the'time of the'a.:ccidentwe were standing

between the cold 'storage'case'and the Coca-Cola rack where
the drinks were ~tored. The'gentleman carried the tray
like this (illustrating) over'his head and walked by and a
bdttle fell on the floor and glass went everywhere.

Q. Where was the man with the tray when you first
,saw him? A. Iwasn 'tnoticing the'man. I did not notice
,him until I saw him walk by and then the'bottle fell. I
could not tell you wh~t he had on. All I know is that
he did h~ve a tray over his he'ad. He was holding it up
like this (indicating).

Q. Was he'a young man or old man? A. I did not
,notice him.

Q. Was he white or a Negro? A. He was white.
Q. What color hair did he have?A. I could not tell

you. I would not be able to tell you what color hair your
hair is whe'n I leave here.

Q. Did he appear to you to be around twenty~one years
of age? A. A young person I would say. I say "young" be-
cause I feel thatT,am young. I don't imagine he was much

[page 146] younger than lam.
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Q. What color clothe's:did he have on? ';',A. ;Ccould
not tell you. To be hOnest,\ I,can' t ::rememberwhat color
he had on.

Q. Did you se~ his, face ~r not? A. Oh;I saw his
face, 'but I could not tell you what color his eyes were.

Q. Didh~ have on glasses? A. I could not tell you.
Q.' Did he have any sign or name 'or anything on the

front of his shirt? A. I did not notice.
Q. Did he have any sign or name on the back of his

shirt? A. I could not'tell you -that, either.
,Q. Where was he when you first saw him? A. He was

,going by'.He passed between my mother-in-law and the rack.
He walked like this (illustrating). I don't know'where he
was going. He went down that aisle.

I

Q. Where were Y0t;!. standing at the time he'walked by?
A. I was standing beside her'with my :Little girl.

Q. Were you standing on the right of her or
[page 147J on the left of her?A. On the left.

Q'. On the left of her? A . Yes, sir., lam not sure,
but I am pretty sure.

Q.What is your best re'collection as to where you
were standing? A. I was standing next to the cold storage
case, so I would have to say that X would be on her left.

Q. Did you have a clear view ,ofyourmother~in-law?
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A. 011." yes. She was stand:tng r:tghtthere beside me.
Q. Did you have a cle"a;r'"view or thed:r-;tnk::r'acks?A.

I would say"yes.
Q. Could you lobk ~nd see th~ drink ~acks without any

trouble? A. Yes, si:r-.,
Q. Were,thed:r-inkracks filled up,or"were there some

bottles missing in the drink racks? A."Th~re may have been
a few missing. I can't say. But it was pretty ~ull. Afte:r-
all, it was the grand opening. They were keeping things
stocked up.

Q. Had you seen th~m stocking anything up?
[page 148J A. 011., yes. That was what th~gentleman with the

tray was doing. He was restocking.
Q. What was he restocking? A. I don't know. I did

not stop and ask him.
Q. How do you know he was restocking? A. Because

he was carrying the tray, just "like any other store would
use to restock with. I don't know what he had in the tray.
At the time of the incident it wasn't that important to
us. We did not realize what damage it had actually done,
so we did not worry." We we:r-enot concerned with these
little details.

Q. What d;tdhe have ;tnthe tray? A. I don't know.
I' could not tell you. ;c assume that that was what he was
d61ng." I don't know.

~. Did youse~ th~drink ~ack before h~ ~ot to the"
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drink rack? A. Oh ,yes."" Iha"d seen"! t b.e;f'ore.he ever .
appeared.

Q. Had you walked pretty close to the. drink rack
befor~ th~accident~ccti~red? A. I h~d walk~d by it.

Q. How cl6se h~d you gotte~ to it? A. I would say

you any concern or not? A. No~ It wa~ just an ordinary
drink rack~
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Q. Did the drinks appear to be in place, other than
the missing bottles? A. Like I said, "it was stocked pretty
well full.

Q. Did you see any drinks ~aying on their sides, or
anything like that? A. NO. I did not see any laying down.
They were all sitting up.

Q ..They were all sitting up? Did you see any drinks
hanging over the edge of the shelf or not? A. I would say
there might have been a few. I could not s~eaFto it. This
particular bottle was hanging .over th~ edge, but it was'
full.

Q. Pardon? A. Th~ rack ~~s. full. Maybe there were
one or two bottles" missing, but it was pretty full.

Q. How many bottles did you see hanging over the
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edge? A. ~ could not tell you. ~ ~m not even ~o1ng to
.give you a.numbe:r" because Tcouldn't.

Q. Did you see an~ bOttles at all hanging

[page 150} over the edge? A.There were all kinds of
bottles in that rack.
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Q. What kinds of bottles were in the rack? A. Coca-
Cola, Pepsi.and 7-Up. The rack was full with different
kinds of bottles.

Q. Did you see any drinks at all hanging over the
edge before this man passed by? A. T can't answer that
question because I don't know. T did not look at the rack
close enough to tell whether the bottle was hanging over
the edge Or not. That is as honest as T can be. I am
sorry if you want something else, but that ~s the best I
can do.

Q.' Is it fair to say that you did not see any drink
)bottles hanging over the edge? A. No, it would not be

fair to say that, either.
Q. Did you see any drink bottles hanging over the

edge? A. What do .you mean by "hanging"? Do you mean half
off or what?

Q. Assuming that this is a dr;tnk rack. and the bottles
arr:>e.backthere s1tting 1n the rack, and th;ts is the side of
the'rr:>8,ck"d1.dyou see any bottles hangingoverr:>the edge like
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that 'or not?

[page 151J A. The:r'e'wou1dn't :be''any'hanging .over.that:far;
is so, I'surely' wo"u1d have not'iced it.

Q. Did you. see''any hanging over at all? A •.There
could have bee'n s'omehanging just 'a little bit .over the
edge. There could have been. I ~am not saying the're was.

Q. s6 you don't know if.there were any drink bottles
hanging over the' edge; is that right? A.' I don't know .

. Q. Des cribe the path 'of the''man with 'the tray, and
what happened from the time he walked by you until the
bottle broke'.' A. The' }jest of my recollection is that my
mother-in-law was standing here and I was standing here.
My little girl was with ~e,'of course. To my recollection
he walked between the drink 'rack'and my mother ...in...1aw

,.with the tray. Justas~he passed by the bottle fell.
Q. Did he bump into the rack? A. I could not tell

you.
Q. Did he strike .the'rack? A. I could not tell you

that, either.
Q. Did you ~ee the. tray strike any bottles on the

r~ck? A. No, 'sir. As I said, t did n6t notice it that
much .. I did not even notice him when he went by until

[page 152J the brittle ~e11. So I don't know whether he
hit .the'bo"ttleor the' rack, or what he hft.

All I know is that as he went by the bottle fell.
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Q. Did you see :the::r'ack'shake::ormove as he passed
by"? A. No.

Q. Did you see ~nypartpr his b6dy or unif6rm c~me
in contact ,withtherackY A. No.

Q. Did you see ~ny part or the tray ~ome in con-
tact w~th the rack? A. No.

Q. Where was the bOttle whe'n you first saw it? A.
It was sitting on the rack, naturally. It was close to
the edge. I can't say whether the bottle was hanging over
the edge or not. I want you to understand that. But it
was at the front of the ~ack, as all of them were.

Q. Then when did you next see the ,bottle? A,.When
it hit the floor and shattered.

Q. Did you ever see the bottle in the air before
it struck the floor? A. NO, I did not.'

'Q.Where was the man when the bottle struck
'.[page 153J the floor? A~I don't know, to be honest.

Q. Where did the bottle hit? A.'As he walked by
the rack the bottle fell. He turned, I guess.
BY MR. HARRIS:

Q. Don't guess. If you saw it happen,say so, but
don't guess. A. lam only telling you what -

Q~ - wh~t you saw, and do not guess at anything.
A. I can only guess at the feet, because I did not measure
them.
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Q. ~ ~u say: that :y.<;>'u,gu es'~3:':he:'.turn e.d arc und • :If, Y" u

saw h;tm turn around, that :is all"r~ght'.' A. Allr~g~t',-

strike~t the'n. I don't 'kn'owwhe'ther' he turned around or

npt. I will put 'it 'that way." But lam pretty, sure that if I

heard something,b~eak 'I'would turn around.

Q. State:,'justwhat 'you' saw. A. ,O.K. J He was about

'2 or' 3 feet I would say past,the' rack ~hen I heard the bottle

fall. O.K. Is ,that all right'?

[page l54J BY MR. LANDRUM:

Yes.

Q. You say that 'Y'ouhe'ard the bottle fall? A.

~
Q,' ,Was that what attracted your atte'ntion that a

bottle had fallen? A. Ye~. I was looking in the cold stor-'

age case at th.e ttme.' Whe'nthe bottle hit I was more con-

cerned with my daughter than I was my mother-in-law, until
\

I saw the blood on her leg. '

Q. Where ~id theb6t'tie hit with ref~rence to where

your mother-in-law was standing? A. It hit almost right

in front of her.

Q. Rlght in front of her? A. Yes; sir.

Q. How far from her?, A. I'could not 'say. It could

not have been more than a foot 'or, foot 'and a half.

Q. Whe're was your mothe'r-in-law looking' or poin~ing

at the' time the bo'ttle rell, ... that is,' was she' pointing

toward the' rack 'or down' the' 'aisle" or whe're? A. No, she
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.'wasn't turned toward the:r'ack. Her'sldewas to-it, to':the
rack .'

Q. Her 'side was to the'':r'ack?A. Yes, her right side.
Q. Where did the bo'ttle'fall? You said that

[pageI55] her right side was'turned toward the rack? A.
Yes, sir. I think now . lam pretty sure it was,

yes.
Q~ Where did the bottle fall with reference to where

she was standing? A.' It fell I would say in front - like
catercornered to here.

Q. In front of her or on the side of her? A.I will
show you the best I know how.

Q. Let's do th~t. A. She ~as standing like this,
and the bottle fell like.this (indicating).

,Q. Draw a diagram, if you will, showing the coun-
:ters and the door to the back of the premises. A. I
don't know 'anything about the door to the back of the
premises. I haven't been in there but twice.

Q. ,Draw a diagram of the interior of the store and
the racks, the best you can. A. O.K. (Draws) This is,the
drink rack. I do know that. The cold storage is along in
here. J: am not ver:y artistic. R1ght here, if I remember
correctly, the'y had a cas~tha;t 'had Camellia foods in it,
like potato salad, cold slaw and stuff old that. What
they have now I ~on'tkno~. All along herethei had a: meat
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counter.
Q. what is this right' here that.you have
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[page 156J drawn? A. That was where they had the-meats and
stuff.

Q. Write "Meats",i!' you would .. A. (Does)
Q. What was over here? A. That was wh~Il? they kept

eggs, hot dogs, bologna, milk; orang~ juice - stuff like
that.

Q. Write that on th~re,' if you would. A. (Writes)
Q. "Dairy Products" is all righ~. What is this right

here? A. That is where they had a special, Camellia foods.
Q. Write "Camellia foods" there, if you will. A.

(Does) This is the drink rack.
Q. What was behind the drink rack? A. There is a

,~counter right along here, unless they have moved it. Any-
;way, it was there then. This had cookies and stuff like
that.

Q. Draw a square or rectangle, the best you can,
showing where your mother's cart was located at the time
the accident occurred. A. r can't remember even having a
.cart. I don't think we had a cart. lam not sure ..I can't
Ipage 157J swear to it. But '~ could show you where my

mother-in •..1awwas standing.
Q. Draw a circle showing where your mother-in-law

was ?,t:<;l;nd1l1.g/ A. 'This is approximately where she was
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standing (indicating).
as I.remember.

r was right here with my daughter,

Q. Draw a line.showing.whe;r'e the man was from the
time you first saw him until the .accidentOccurred and he
left the area where the accident occurred. A ..As I remem-
ber he came from back here, which is the storage room. He
came. from back here. and came around like this. Thatis.the
way Tremember it.

Q. He came around like that? A. Yes.
Q. Put an arrow in front of that.' A. (Does)
Q. And mark opposite that "Direction of Man." A.

(Does)
Q. Assuming that the circle there is your mother-

in-law, point with an arrow the direction in which she was
,looking, if you will •.,

A. She w~s looking like this (in-
dicates). She was talking or something.

[page l58J Q. Write over here "Mrs. Owens." A. (Doe~)
Q. To whom was she talking? A. Mr. Spence.

Q. Mr. Spence? A. Yes, sir.
Q. I see. Where was Mr. Spence standing? A. Right

he;roe,.I imagine. (indicating).
Q. Draw a line out fr'om that and mark that, "Mr.

Spence." A. I don' teven ,know his. full name.
Q. Draw a circle where the bottle fell, 'or'where

'you saw the glass .. A. Right here (indicating) . Of course

, '-~
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that 'was where i thit 'andsplat,t,e:red~.That was 'where'most
ot the gla,ss and Coca-Cola was.

Q. Draw an arrow awayf:rcm thatbottle.A.(Does)
Q. As I understand your diagram, your mother-in-law

'was looking in this directi'on here? A. Yes, sir.
Q. Which would mean that her right sid~ would be

toward the point where the b6ttlefell; is that correct?
A. Yes~

[page 159J. Q. And he went in this direction here; is
that correct? A.Yes, sir.

'Q. How far was the point where the bottle hit from
the drink rack? A.,I would say maybe a foot or foot and
a half, not any more.

Q. In.which hand did he have the tray that we are'
I' ; talking about here: the right hand or the left hand? A.

I could not tell you. I do know that I saw him carrying it
over his head like this (illustrating), but I could not
tell you what hand he had it in. I honestly couldn't.

Q.' And you were with her? A., I was wi th my mother-
in-law.

Q. Did you see any counters anywhere close by where
they were ,giving free Pepsi Colas or free COca-Colas? A.
I can't remember. lam pretty sure I did, but I don't
remember.

Q. Did you see any free Coca-Colas being given away?
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A. :c don'tkriow.
Q •. Did you seeanyi':r-ee:Pep's1',Colas be'lng,g:Lven

away?
[page 160J A. I don't remembe:r-.
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'Q. Do you remember anybody asking' you' all 1f you
wanted a free Peps i? A. I don't remembe'r that.

Q.Do you recall what your mothe'r-in-law was talking
to Mr. Spence about? A. No, sir. I wasn't listening.

;

Q. What m..l~lP,peneqt6 the gentleman who had the tray
after the bottle fell? A. As T say, he went on down the
aisle. Where he went then I don't know.

Q. Did he come back or not? A. I don't remember.
Q. I wonder if you would write your name on this

diagram and date it, plea~e. A. What is the date of today?'
,BY MR. RUSSELL:

Q. The 22nd, all day.
MR. LANDRUM: I would like to have this marked for
purposes of identificatiori, also. (M~rked by~the
reporter "Defendants' Exhibit 3 for Identification.")

****
[page l63J BY MR. LANDRUM:

Q. Could you tell'what ,kinder bottle it was? A ..It
was a Coca-Cola bottle. To the best of my knowledge it,was.

Q. What color was the bottle? A. It was red w:ttha
big white Coca-Cola sign on it ~ one ~r thdse big' 320tince
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y

bottrle~, I guess waswh~t ~t wa~.
Q. Did you actuallysee"'Coca~Cola'" written on this

glass that was lying on th~ floor? A. Yes. I think I would
I

be correctft I said "Yes."

****
[page 165J BY MR. RUSSELt:

Q ~ Just two or three. little quick questions. The
-,identity of the man who had the tray you really

don't know at all, do you? A.No, sir. I could not tell you.
****
'[page 167J BY MR. HARRIS:

Q. Mrs. Lowe, I have just a couple of questions.
I tried to pick up your testimony. Atone time you said you
were not paying particular attention, and then again you
~seemed to know right much about what happened. Let me ask
:you this now. Your mother-ip-law has ,stated that she did
have her eyes on this man who waS coming out, of the door,
and that he did have the tray up. A. Yes, he did.

Q. And that he was walking hurriedly, at a fast pace.
A. Yes.

Q. Not running, but was walking at a fast pace as if
he 'we:r>ein a hurry to,get somewhere. A. Yes.

Q. And that he swung around infront.of, he'r and she
saw the tray hit the bOttle, and knocki t 'off ther>ack. Were
you in a position to seewhbth~r or not it actually hit the



bottle, or would you agree,'withhe'r that1t'did hit the
bottle and knock it off? A. :Lam going to have to ~ay
that I can 'tagree with 'eithe'rone of you, because I don't

NANCY N:IXON 'LOWE

know.
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Q. Yo~ just don't kriow!' A. No, sir. I did see the
man ,withthe tray, and he'did walk ...

[page'168] Q. Was'he betweeri you and the rack when he
went by? A. When he went around he went

around my mother-in-law, see, with 'the tray.
,Q. So you would not sa~ that he did not hit the

bottle? A. No.
Q. And you would not say that he ,did hit the

bottle? A. No, sir. '
Q. And the reason for that is that you couldn't

see; is that right? A. That is rigpt.
Q. Either that or you were not paying that much

attention? A. But I did see it when it hit the floor,
and it was in front of my mother-in-law.

,J'
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Filed February 8, 1973

, 'MOTION 'FOR 'SUMMARY'J1JDGMENT

Comes,now the defendant, Allegheny,Beverage'Corpora-
tion, and pursuant to Rule '3 :'20 of the Rules of the Su-
preme Court of Virginia, moves this Honorable Court for
summary judgment by reason of the following:

1. That paragraph eight ~f the plaintiff's Motion
for Judgment states that an agent, servant or 'employee of
the de;fendant, Cecil Redd and Charles Redd, while carrying'
a tray ata position above his shoulders, negligently,
carelessly and recklessly struck and knocked or caused
to fall from the display racks alleged to have been set
up by this defendant, a large glass bottle of Coca-Cola
under pressure, causing ~aid glass bottle ~f Coca-Cola
to strike the floor of said supermarket with great force

.. and to,th~reby explode shooting and driving with great
;forceand violence fragments of the broken Coca-Cola

,glass bottle deeply into plaintiff's leg.
'2. That on December 22, 1972 a deposition of the

plaintiff, Marion C. Owens, was taken at the law offices
of'her attorney.

In this deposition~ copy ~f wh1chis enclosed and
begged to be read as part of this motion, the plaintiff
testified unequivocally, at length, without hesitation
and on several different ~ccasions th~oughout the depos1-
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tion that a man she''could notident'ify came,.from a door

, '

in back of ,th~store with a tray balanced on his hand up
by his shoulder', came around in fr'ont of her cart at a
rapid pace and th~t the tray struck a bottle on the cor-
ner' of the shelf and that wh~n h~ struck it, the bottle
fell off and shattered.

This defendant refers specifically, to pages 67

through 80, pages 110 through 115 and pages 117 through
126 of the deposition in support of its motion.

3. That under th~facts and circtimstances elicited
both from the pleadings ~ndthe plaintiff's own testimony
th~ proximate cause of the accident and injury was the
negligence of a person unidentified except by way of alle-

,gat1ons in the Motion for Judgment which alleges in para-
,gr'aph eighi th~t the unidentified person who knocked the
bottle' from the stand was an agent, servant, 'or employee
of the defendants Cecil Redd and Charles Redd, individual-
l~'and tla Redd' s Supermarket.'

WHEREFORE, the defendant, Allegheny Beverage Cor...
poration moves this Honorable Court for summary judgment
and dismissal from this case.

ALLEGHENY BEVERAGE CORPORATlON
By',,/s/ 'Wi'lli'am,M.: 'Har'r'i's',:'.,

Of Counsel
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. MOTION 'FOR 'SUMMARY 'JUDGMENT

Comes now the'defendant, Norfolk Coca-Cola Bott'ling
Co., Inc., and pursuant to Rule3~~O of the Rules of the
Supreme Court of Virginia, moves this Honorable Court for
~
summary judgment by reason of the following:

1. That paragraph eight of the plaintiff's Motion
for Judgment states that an agent, servant or employee.
of the defendant, Cecil Redd and Charles Redd, while
car':ryinga t:rayata position above his shoulders, negli-
,gently, carelessly and r~cklessly struck and knocked

I

or'caused to fall from the display racks alleged to have
been set up by another defendant, a large glass bottle

I .
. ,i' .of Coca-Cola under pressure, causing said glass bottleI .'

of Coca-Cola to strike the floor of said supermarket with
I

great force and to there6y explode shooting and driving
Iwith great force and violence fragments of the broken
,

Coca-Cola glass bottle deeply into plaintiff's leg.
2. That on December 22, 1972 a deposition of the

plaintiff, Marion C. Owens, was taken at the law offices
of her attorney.

In this deposition, copy of which has previously
been forwarded to this Honorable Court and begged to be
read as part of this motion, the plaintiff testified un-
equivocally, at length, with6ut hesitation and on several
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different occasions throughout the deposition that a: man
she could not identify came from a door in back of the
store with a tray balanced on his hand up by his shoulder,
came around in front of her cart at a rapid pace and that
the tray struck a bottle on the corner of the shelf and
that wh~n h~ struc~ it, the bottle fell off and shattered.

This defendant refers specifically to pages 67

through 80, pages 110 through 115 and pages 117 through
126 of'the deposition in support of its motion.

3. That under the facts and circumstances elicited
both from the pleadings and the plaintiff's own testimony
the proximate cause of th~ accident and injury was the
negligence of a person unidentified except by way of aIle...
.gations in the Motion for Judgment which alleges in para-
.graph eight that the unidentified person who knocked the
.' bottle from the stand was an agent, servant, or employee
of the defendants Cecil Redd and Charles Redd, individual-
ly and t/a Redd's Supe~market.

WHEREFORE, the defendant, Norfolk Coca-Cola Bottl-
:tngCo., Iric.moves this Honorable Court for summary judg-
ment and dismissal from this case.

NORFOLK COCA-COLA BOTTLINQ CO., INC.
By .. " lsi 'I'h;t'li'p' E.' 1'an.dr.tini .... ,

Of Counsel
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Filed April 2, 1973

April 2,..1973

Messrs. Robert E. Gillette and G. Blair Harry, Attorneysat Law )
Post Office Box 1621
Suffolk, Virginia 23434
Mr. Joseph C. Russell, Attorney At Law
200 West Grace Street - Room 426
Richmond, Virginia 23220 I

Mr. Philip E. Landrum, Attorney at Law
Board of Trade Building
Plume and Atlantic Streets
Norfolk, Virginia 23510
Mr. William N. Harris, Att'orney At.Law
Virginia National Bank Building
Norfolk, Virginia 23510
Mr. Allan S. Reynolds, Attorney at Law
One Main Plaza East
Norfolk~ Virginia 23510

Re: Marion C. Owens
v.

Cecil Redd and Charles Redd, t/a
Redd's Supermarket, et.al.

Gentlemen:
After reviewing the transcript.and the authorities

submitted I am of the opinion that the motion for summary
judgment should be sustained for the defendants: Norfolk
Coca-Cola Bottling Company, Incorporated; Pepsico, Inc6r-
porated; and Allegheny Beverage Corporation, The motion
for summary judgment is denied as to the other defendants.
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It is apparent that th~re will be some conflict as
to th~ agency of the employee or person who actually knock-
ed the bottle off the she~f and caused the injury. With
regard to the corporate d~fendants, they certainly could
not have foreseen that someone wbuld knock a bottle off
the shelf. The plaintiff by her own deposition exon-
erates the corporate defendants from any liability in
this case. There is no evidence that this bottle would
have fallen for any other reason than the fact that it was
knocked off the shelf by a man carrying a tray who came
from the back room of th~ store. The bottle was struck
with such force that it landed at least three feet out
in the aisle. The evidence further discloses that the
bottles were placed on the rack some two or three days
earlier and that some bottles had been removed. The
space between the bottles at the time of the accident
indicates that someone either bought or moved other bottles.
Certainly there is no evidence to indicate that any of the
corporate defendants, their agents, or employees, played
any part in this.

The negligence ofth~ man with th~ tray was the
proximate cause of the accident. The bottle would not
have fallen but for this act of negligence.
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I would appreciate Mr. Harris' preparing the necess-
ary order, preserving plaintiff's exception to the Court's
ruling.

It was my understanding when the motions were heard
that Pepsi-Cola Bottling Company of Central Virginia which
was represented by Francis Clark would be non-suited. I
would appreciate Mr. Gillette's forwarding to me an order
npp-suiting Pepsi-Cola Bottling Company of Central Vir.-
.ginia.

Yours very truly,
lsi James C. Godwin
James C. Godwin, Judge

3CG:E



Filed May 16, 1973

This. day came the defendant s" Cecil Redd, Individual-
ly, Charles Redd" Individually~ Cecil Redd artd Charles
Redd, t/a Redd's Supermarket, Norfolk.Coca-Cola Bottling
Co~, Inc., Pepsico, Inc., Allegheny Beverage Corporation
on their individual'motions for summarY judgment and
Marion C. Owens, the plaintiff'" all by counsel, and was
.argued.

After argument and after reviewing the transcript
and th~ authorities submitted and studied, it is

ORDEREP that the motions for summary judgment be
sustained as t6 the defendants Norfolk Coca-Cola Bottling
Co., Inc.,' Pepsico ~ Inc., and Allegheny Beverage Corpora-
tion,.and they are herewith dismissed.

It is further ORDERED that the motion for summary
judgment is herewith denied as to the defendants Cecil
Redd, Inqividually, Charles Redd, Individu~lly and Cecil
Redd and Charles Redd, t/a Redd's Supermarket.

To all of which action'by the Cou:rt the plaintiff,
Marion C. Owens and the ~efendants" Cecil Redd, Individual-
ly, Charles Redd, Individually and Cecil Redd and Charles
Redd" t/a Redd's'Supermarket" respectfully except.

..... ... 5!~~/73 .
.lsi ' 'J'ame's'C.''Go'dwin'.

Judge
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Filed May 23, 1973

.NOTTCEOF APPEAL AND ASSIGNMENT OF ERRORS
I.

Plaintiff, Marion C. Owens, hereby gives notice of
appeal from the order rendered in this case on May 16,
19.73, to the Supreme Court of Virginia and hereby assigns
the following errors:

1. The Court erred in entering its order sustain-
ing the motions for summary judgment as to the defendants,
Norfolk Coca-Cola Bottling Co., Inc. and Allegheny Bever-
age Corporation.

2. The court erred in ruling that there were no
material f~cts genuinely in dispute.

3: The court erred in ruling that the defendants,
Norfolk Coca-Cola Bottling Co., Inc. and Allegheny Bever-
age Corporation could not have been negligent in causing
plaintiff's. injuries.

Pursuant to Rule 5:6 of the Supreme Court of Vir-
.ginia, a transcript of facts and testimony is to be here-
after .filedin accordance with Rule 5:9.

Respectfully,
Marion C. Owens
By ./s/ Bobe.rt E ..GiTle.t.te

Counsel

.. /



1973, pursuant to Rule
Court of ViTginia •

9::L

CERTlF;rCATE'O~'SE:RV;rCE
I

This is'to certify ithat ,at the t"ime.of filing
Ithe Brief of the Plaintiff in erroT with the Clerk of the

Supreme Court of Virginia; twerity-fivecopies of the fore-
going Appendix were filed in theoffice~f the Clerk of

by l"rIa\\\h~ satvle.. Oon Jec.E?l'nbe~. 1'7, 'Q'3,
the Supreme Court of Virg~n1a,Aand thatthteecopies'
of the foregoing Appendix !weT~ mailed.to each of the,.
following: Joseph C. Rus~ell, 200 West GtaceStreet, Room
426, Richmond, Virginia ~3220, Counsel for Defendant. in
error, Cecil Redd, individuall~, Charl~s Redd, individually,
Cecil Redd and Charles Reqd, t/a Redd's Supermarket; Philip
E. Landrum, 519 Board of Trade Building, Plume and Atlantic
Streets, Norfolk, Virginia 23510, Counsel for Defendant

Iin error, Norfolk Coca-Coia Bottling Co., Inc.; and William
M. Harris, 1440 Virginia National Bank Building; Norfolk,
Virginia 23510, Counsel for Defendant in error, Allegheny
Beverage Corporation, all 'done this \~~ day of December,

5:35 of the Rules of the Supreme
I~~ .

...~ ..?
;e.. ~ Robert E. Gillette
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