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Filed September 25, 1972 . 1

' AMENDED MOTTON FOR ‘JUDGMENT

Plaintiff moves the'Circdit“Codrt'of ISle.of Wight
County, Virglnia,.for a Judgment and an award of execu~
tion against defendants, Jointly and severally, in the
amount of TWO HUNDRED FIFTY THOUSAND and 00/100 DOLLARS
($250,000.00), plus interest and costs; for thls; to~wlt:

1) Prior;te.and on June 24; 1971; defendants, |
Cecil Redd and Charles Redd, individually and t/a Redd's
Supermarket , owned and operated a certain_grocery store
or supermarket business 1n a certain bdilding in the |
Town of Windsor; Isle of Wight Codnty; Virginia.

2) On June 24, 1971; at appronimately 12:30 p.m.,
plaintiff was a bdsiness'invitee in ‘and upon the sald
supermarket premises owned ‘and operated by defendants,
Cecll Redd and Charles Redd individually and t/a Redd's
Supermarket, at which time sald defendants were conducting
~a "Grand Opening" of said premlses in cennection wlth the
promotion of thelr busilness.’

3) At the sald time and'place, defendants, Cecll
Redd and Charles Redd, individually and t/a Redd's Super—
market , Jointly and’ severally, negligently, carelessly
and recklessly were permitting.large.crowds of people
to enter npon their. saild sdpermarket premlses and were

further} Jointly and severally, negligently; carelessly



_ ahd reckléSsly pérmiﬁting sald large crowdé.of peopléiﬁo
wander at will in, about and through sald premlises, with-
~out taking any précautionary or saféty méasurés to pre-
' vent InJurles to saild businéss inviﬁées, and specificaliy‘
by.allowing‘glass bottles of céca—coié, pepsl-cola and
'other méfchandise packaged 1n glass to bé or rémain on
display on said supermarket premlses at'héights up to five
(5) and six (6) feet, well-knowing thaf such'glass'con—
tainers were llkely to be knocked or to fall-frbm their
dlsplay racks or stands onto the floor and théreby_causing
injury-tO'séme business ihvitee. "

I Deféndants, PepsiCo, Inc., Aliégheny Beverage

Corporation and Pepsi-Cola Bottling Co. of CéntralvVir~;

' glnla, by and through thelr agents, servants and émployees,

had on 6r before Juné 24, 1971, negligéntly, carelessly
and reqklessly placed or causéd to be'placéd in the said
supermarkét, two certaln wire and metal racks apprdxi—
ﬁately six (6) feet in heilght, upon which'bottles of
Pepsi—Colé, Coca~Cola and other beveragé; undér pressure
would be displayed for sale. Sald defendants not only
bplacedAsaid.racks in the aisle of sald supérmarkéf where -
large'humbers 6f péople.would pass and congregaté, bﬁt
also the sald racks were 1n fact”unsafé; dangérous and a
hazérd to business 1lnvitees upoﬁ and In sald supefmérkét;

5) Defendants, Norfolk Coca-Cola Bottling Co.,

D m e e
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Iné.;”PepsiCo, Inc., Allegheny Beverage. Corporation and
Pepsi-Cola Bottling Co. of Central Virginia, by and

.through their agents, servants and employees,'had on or

pbefore June 24, 1971, sold to the defendants, Cecil Redd

and Charles Redd, individually and t/a Redd's Supermarket,

a quantity of coca-cola, pepsi-cola and other beverages

in glass bottles under pressuré and had in fact delivered

sald bottles of coca-cola, pepsi-cola and othér beverages
under pressure to the sald supermarket premlses, and had
negligently placed said bottles of coCa?cola, pépsi—cola
and other beverages under pressure on the aforesald wire
metal'display racks or stands in sald Redd's Supermarket,

well?knowing that defendants, Cecll Rédd and Charles

Redd, 'individually and t/a Rédd's Supermarket would be con-

ductlng a "Grand Opening" of sald supermarket on June 21U,
1971, and well-knowing that the aforesald display racks
o or stands and the said glass bottles of beverages sltuate
thereon were in fact unsafe, dangerous and a hazard to
thQse entering onto the sald supermarket premises.

6) Defendants, Norfolk Coca-Cola Botﬁling'Co.,
Inc., PepaiCo,_Inc., Allegheny BeVéragé Corporation and .
Pepsi-Cola Bottling Co. of Central Virginia,vnegligently,
carelessly and recklessiy'failed to také any safety or
preéauﬁionary measures to prevent sald bottles off coca~

cola, pepsl-cola and other'beverages under pressuré from




faiiing or being knocked from their display racks or

" stands during the sald "Grénd Opening", well-knowing that
with a large crowd of business inviﬁéés in and about saild
supermarket, sald bottles of coca—cola,'pépsi—cdla and

- other beverages under pressurévwéré‘likély to bé knockéd
or fall from thelr high dilsplay racks or stands and there-~
by injure some business invitee. '

‘7)' Defendants, Norfolk Coca-Cola Bottiihg Co.,
Inc.,.Pepsico, Inc., Allegheny'Bevérage Corporation and
Pepsl-Cola Bottling Co; of Central Virginia;-by and
through thelr agents, servants and'emplqyées were further
hegligent, careless and reckless in placing or helping
to place Said coca-cola, pepsl-cola and other beverages
in botfles under pressure on the dlsplay racks and stands
high off fhe floor, of sald Redd's Supermarket, lrres~-
pective of and notwlthstanding sald "Grand Qpening", and
-the'uﬂsafe condltion of sald racks or stands.

8) - While plaintiffywas a business 1ﬁviteé upon
the premilses of said Redd's_Sﬁpermafkét; as éforésaid;
an agent,’servant or employee of defendants Cecil Redd
and’' Charles Redd, individually and t/a Redd's Supermarket,
whilevcarrying a tray at a position abOvé his-shdﬁiderS,
negligéntly, carelessly and reckléésly struck and knocked
or caused to‘fall from the aforésaid dlsplay facks or

stands a large glass bottle of coca-cola, under pressure,
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cauéing said;glass bottle of cbca—cola to sﬁrike the floor
of.said supermarket with‘gréat force and to thereby ex-
‘plode shodting and'driving.with'gréat force and violence
fragments of the broken'coca—cala glass bottle deeply into
plaintiff's leg, greatly injuring plaintiff.

9). As a direct result and legal and pquimate
causerpf‘the negligence, carelessness and recklessness
of defendénts, Jointly and severally, plalntiff was
seriously and grievously ihjured, was caused to sustailn
serious and permanent 1lnjJurles, was caused to suffer
‘great,physical palin and mental anguiéh and will In the
future be éaused to suffer great physical pain and mental
angulsh, has sustained permanent disability and deformity,
has suétained and incurred_gréat financial loss for
necessaryvexpensés incurréd for the treatmént of the per~
SOnal'injuries which she received and will in the futuré
| incur‘great financlal loss and expensés fér the necessary
treatment of her sald personal injuriés; has been com=
pletely deprived of her lawful undertakings and willl iﬁ
the future be deprived of her lawful undertakings; has
been deprived of her society with her friends and others, '
and has in fact been rendered for all practlcal purposés_
incapable of doing anything, Whethér it be .for work or
pleasure, by herself, and has beén totally déprived of

her future earnlng capacilty.




-lO)? At the time and place plaintiff was injured
as aforesaid the agent, servant or employee of Cecil
Redd and Charles Redd, individually and t/a Redd's Super-
marketv was then and there acting within the.seope of his
employment or lawful undertakings with the said Redd de-
fendants . .

'WHEREFORE, plaintiff respectfully asks this Court
for_a Judgment'and'an award of executiontagainst the de-
fendants, Jointly and severally, in the sUm.ofvTWO HUNDRED
FIFTY THOUSAND DOLLARS ($250,000.00), plus interest and
costs, as aforesald. |

| MARTON C. OWENS

By__/s/ Robert E. Gillette
Of Counsel




N - 'Filed October 20, 1972

bl

 JOINT DEMURRER AND MOTTON FOR ‘SUMMARY JUDGMENT

" OF PEPSTCO, INC. AND ALLEGHENY BEVERAGE CORPORATTON

Now come'thé'deféndanfs;.Pépsico, Inc.,‘and Allegheny
Beverage Corporation and’demuf‘to the action filed herein
and saj that the plaintiff has not stated a cause of action
agalnst them.for the following reasons: | |

1. That even had these two defendants negligently
placed or caused to bé placéd in the supermarket wire and
metal racks silx feet in héight, which‘wére unsafe as alleg=
ed in paragraph four of the motion for judgment, the plain-
tifre allegés in paragraph thrée of the motilon for judgment
that the defendants,'Cecil Rédd and Chérleszedd were negli~
‘gent“in allowing.bottles of Coca-Cola, Pépsi—Cola and other h
merchandise‘packaged.in glass'ﬁo be or remain on dlsplay
on the supermarket pfemises at helghts up to five and six
feet well-knowlng that such confainers'were likely to be
knocked from the display racké and théréby'causing the in~
Jury. If there was any negligence upon Pepsico, Inc., and
Allegheny Beverage Corporation; which these two defendants
deny, then the negligence of Cecil Redd and Charles Redd
in allowing the bottles to be placed and remain in a dan-
~gerous positlon was an 1ntéfvening'cause which superseded
the negligence,_if any, of -Pepsico, Inc. and Allegheny

Beverage Corporation and as a matter of léw these defen~



‘ dants would not be liable.

2. In paragraph eight of the plaintiff's motion,.
the plalntiff alleges that an agent, servant or employee
of the defendant, Cecil Redd and Charles Redd, negligently
knocked a bottle of Coca-Cola, a product of one of the cd;
defendants to the"flpor and that sald Coca-Cola wae caused
to explode as a result; thus 1njﬁring the plaintiff. Such
negligence of the defendants, Cecil Redd and Charles Redd,
was an intervening cause and sﬁperseded the negligence,
if any, of the defendants, Pepsico, Tne. and Allegheny
Beverage Corporation

WHEREFORE, these defendants move for judgment in
thelr favor for the reasons steted and pursuant to Rule

3:20 of the Rules of the SﬁpremevCoﬁrt of Appeals of Vir-

- ginla. | |
PEPSIco; INC. and ALLEGHENY BEVERAGE
CORPORATION - '
~ .By:"‘f/SZlWiIIiam.MJ‘Harris"""

o . Of Counsel



\ | ' Filed November 14, 1972

 YOTTON FOR STIARY ‘FUDGYENT ON BERALF

* OF NORFOLK COCA~COLA BOTTLING WORKS, INC. -

.wa comes the déféndant; Norfolk Coca-Cola Bottling
Worké,-Incﬂ, and moves for Sﬁmﬁéry Jﬁdgmént in thelr favor
in the action filéd herein and says the plaintiff has not
stated:a cause of action agalnst thém for the following
reasons | v

11;'vIn paragraph 4 of the Amended Motlon for Judg-
ment plaintiff alleges that Pepsi-Cola Inc., Allegheny
Beverage Corporation; and Pépsi-Cola Bottling Company of.
Centrél Virginia placéd or'causéd to be placed 1n the
supermarkef wire and metal racks approiimately six feet
4n height upon which bottles of Pepsi-Cola, Coca-Cola,
and other beverages wereAdisplayed for sale. The plain-
t1ff does not allege that Norfolk Coca-Cola Bdttling
Works,:Inc. placed or cauéed to be placed wire and metal
racks wherein the various botties of beverages were disé
played for sale. On the basis of the plaintiff's Amend-
ed Motlon for Judgmént Norfolk CocaFCoia Bottling Works,
Ine. héd nothing to do with'the wlre and metal racks where-
on the bottlés of bévéragés were displayéd for sale and
the négligehceﬂof placing the Wiré and metal racks, A1f
‘any; was dﬁefte thé”actions of persons or flrms other than

this defendant and Norfolk Coca-Cola Bottling Works, Inc.
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~had no parﬁicipation in or control ovér»the'placing.of the

metal and wire racks whérein thé bévéragéslwere displayed
for sale.g

| 2. That even if this defendant was negligent in
allowing the bottles of Coca-Cola to be placed in the
wire and metal racks eréctéd by others, the defendants,
Cecll Redd and Charlés Rédd wére négligéntiin allowlng
bottles of Coca—Cola; Pepsi;Cola, and other merchandise
packaged 1n.glass to be or rémain_on,display on the super-
market prémisés at‘héights up to six féét knowing that
such contalners were likely to be knocked from the dis-
_play racks and theréby causé 1njﬁry. If‘there was any
negllgence on Norfolk'Cocé—Cola Bottling Wérks,llnc. |
which thls defendant déﬂies; thé négligéncé of Cecil Redd
and Charles Redd in.alloW1ﬁg‘tﬁé3bott1és to be placed and

remaln in this dangerous positlon was an Intervening cause

which superseded the neglligence, 1f any, of Norfolk Coca-

Cola Bottling Worké, Inc. and as a matter of iaw this de~
fendaﬁt would not be liable.

3. In paragraph'8'1n the plainfiff'siAmended Motion
for Judgment the plaintiff alleges that an agént, servant,
or employee of the defendant,'céc11 Redd and Charles Redd
- negllgently knocked a boptle of Coca-Cola to the floor.and
saild Coca-Cola was caused to:explode as a.result thus in-~

juring the plaintiff. Such negligence of the defendants,



11
b'Cecil Redd:and Charles Rédd, was an'intérvéhing cause
and superseded thé'négligénéé;:if any, of the defendants,
Norfolk Coca~Cola Bottling Works, Tnec.

Whereforé this deféndanﬁ“moves.forla 3udgment iﬂ
its favor for thé réaséns'statéd 1n-bﬁrsﬁant to the Rule
3:20_ofvthe Supremé Court of Appeals of Virginla.

NORFOLK COCA~COLA BOTTLING
WORKS, INC.

By_ s/ Philip E. Landrum
: orf Counsel



Filed July 2, 1973 - 12

- EXCERPTS OF TESTIMONY FROM THE DISCOVERY DEPOSITIONS
CHARLES'L"REDD SR

-Direct'Examination'—vBy‘Mr;"Landrﬁm.
:,*x** ' '
fpage 5] Q. In cohnedtion'with“this_grand openihg did you
have ahy special racks or stands or anything
set up to handle the bottled drinks that you were selling.
on this occaston? A. We had a regular rack on the end of
the'ﬂqendola{" ' ;
Q. Spell_that last word.
MR. RUSSELL: T think that %s really "gondola."
Tt 1s a grocery store name for the shelving
By Mr. Landrum: Q. Do you agree with that?
A Yes, sir,
Q. Where were these speclal racks set up that
were holding these drinks° A. T think on the fourth aisle.
[page 6] Q.'Draw for me a 1itt1e dlagram showlng the way
- the shelﬁes were set up 1In the store and
" where ‘the' racks were 1ocated.'A. (Draws) The drink rack
1s rlght here, on the ehd of this one,-and{I think the
~ cookie rack s here. (Thereupon, an off-the~record dis-
.cussion»was heié, after which'the‘following occurred:)
By Mr. Landrum: Q. How many drink racks were there
set‘ﬁp; the beSt‘on can reCall? A; There'was a double

drink rack, wasn‘t'there; Cecll?



. CHARLES L. REDD, SR. - o | 13

By Mr. Russell: Q. Just state the best you can
recall. A. It was right‘here'(indicating).

By Mr. Landrum: Q. »wére there'drink‘racks set up
on both of these aisles here° ~A. No.

| .Q. Just on one? A. That is right

Q. Will you draw an -arrow to that ahd mark.

[page 7] 1t "Drink Rack"?
| “A. (Draws)

Q. Will you write the words "Drink Rack" up here
(indicating;)‘> A. (Does)

Q. Where was the cash register and the checkout
place. in the store? A. (Indicates)

Q. So I take it from your dlagram here' that the
drink racks were at the back part of the store. Is that
correct?- A That 1s right

| ‘Q. - How large were these drink racks, or how would
you descrlbe the-drink racks? A; To the best ef my recoll-
ection-it was a three or. four~rack compartmentt |

Q. How tall were they? A. I would say four feet.

Q. What were the length and‘width‘of.these racks,
if-you know, as best as you recall? A.:The hest that I
’ceuld recall, I would say probably 26 inches.wide and 3 or
' 3-1/2 feet long. ‘ |
o Q. What kinds of racks were they? By that I mean
were they steel.er aluminﬁm or-wood? A.vSteel racks, I

would say.
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CHARLES L. REDD, SR.
- [page 8] Q} Would yoﬁ-call thém wiré radks2'HQw would you
| ' describévthem?’ A, I_gﬁess you would say wlre
‘racks - heavy metal. | |
| Q.'Wére'thésé'racks;opén so'that you could see
through‘thém.whén.thér;kwéré nofiany arinks in there or not?
A. Yes. You could see throﬁghﬁfﬂié way (indicating)‘and_ub =
to tﬁe back end. | - ‘ |
.Q.'Whéfévdid thése racks cbmé'frdm? A. The best I
recall, they were Coca~Cola racks.
Q. Where did you_gét them from? 'A.'Hére 1n‘Suffolk,
The Suffolk offidé'or.plaht brbuéht:thém.ﬁp there.
Q.‘Did yoﬁ buy.them or rent them? A. They fur-
nlshed the'racks.‘Ali drink companles furnish the racks.
Q.‘Did.you ask for ﬁhése racks for this particular
occaslon, or were they furnished to you to ﬁse;all ﬁhe time?
A..That,is a permanent thing.
Q. ‘A permanent thing? A. Permanent.
Q. How long had you had. them?
[page 9] .A;‘I_goﬁ*them in fhé day before.
| Q. At the time the acoldent occurred were there
drinks in these récks or not? A. Yes, sir,’ |
Q. What kinds of drinks were in the racks?f A, Coca~
Cola and Pepsi. | |
Q. Were theré‘any other kinds of drinks? A, If

there were any others in there it would be whatever Coca-



' CHARLES L. REDD, SR. | 15

Cele putvout and Pepsi-pﬁt”ouﬁ‘a Just those.i |

Q. Who put the drinks in the pack? A. Wnichever
compény 1t Was; the Pepsi Cola driver and‘the»Coca-Cola
driver. | |
| Q. When were the drinks put in the rack? A.. The
day before the opening. |

Q. Did you actually see the Coca—Cola represénta-
tive putting drinks in the rack? A. We checked everything.

"Q. D14 you actually see the Pepsi Cola man putting
drinks 1n the rack? A. Yes, sir.

- Q. What distribution was made of the drinks in the

raek, or how was 1t declded who was golng to put what and
where in the rack? A. T don't recall. We just said,

"Put 50""50.“

[page 10] Q. Do you stillehare;these racks or not? A. As
far as I know they are sti11l there. B
Q. Were you present at the time the accldent
occurred?  A. Yes, sir. I was on the cash reglster. v
Q. Tell me'eVerything.that you sawfand heard from
Just before the time the accldent occurred untll after the
accldent occurred. A. When I knew anything Mrs. Owens was
up there - Mrs. Marion Owens .
| Q. Was up where? A. She came up there and sald
that a bottle fell off and a piece of glass hed'gone in her

“leg.



CHARLES L. REDD, SR. I 16
BY MR. GILLETTE: Q. Who sald that? A. (Points to the
plaintiff.) |
BY MR. hANDRUM: Q. Did she say anything abont somebody
having hit the rack and knocked the bottle off? A. I
‘don't recall whether she did or not. hike I say; I was
‘realbusy at the cash reglster.
} XY '
[page 16] EXe Q Do you know what all of these folks were
Vo v dolng at the time the accldent occurred?
A, All I can say 1s that they were working. I.think my -
wlfe ‘was 1n the Meat Department. T think Cecil's wife was
.in'the Meaijepartment, the best T can recollect. Sandra
Duck, I know that she was glving everybody free Coca-Colas
in a little paper cup.
CRERE |
[page 181 **¥* Q. Do you.recall whether or not this lady
Zsaid anyfhinglexcept the faet that a
bottle had fallen off a rack and had struck the floor?
A. To the best of my recollection that was what she sald:
that a bottle fell and bursted, and a plece of“glass,went
in her 1¢g.‘ T asked her,-I'said;“"Let's:go'to the doctor
“or to the hdspiﬁal#" At that time she did net think there’
was anything but Just a cut. in fact I think I got a
Band~Ald -~ I am not sure - I think I got a Band-Ald, or

somebody atd.



" CHARLES L. REDD, SR. 7

REEE
[page 20] *¥%¥BYy MR. HARRTS : Q ‘When'she'came*up and told you
) about the drink bottle having fallen, did she
say that she actually saw 1t fall? A{ Not to my recollec—
vtion. | |
CRERR
[page 21] ***Q The stand that we ave speaking of you say
|  1s about U feet tall. Was it substantial?
It wasn't rickety or anything like that, was 1t? A. No,sir.
L kxR Q, While he 1s getting that, - d14 she say something
about haVing bumped the stand, herself? A.' No, sir. |
Q. That Wasvall that she said, that a bottle dropp-
ed? A. That it dropped. | |
| Q.~ Was 1t Just a scratch on the foot or the leg°
A. Like T said T was real busy - '
Q. You daild look-at it?
tpagef22] A. Yes, sir.
| Q. It did not-.cause you any alarm, did 1t? A. No,
sir;.
Q. You say that you got avBand—Aid to put on 1t,
as near as‘youican recall? A. . AS-near'as I can recall.
Q. Did she put the Band-Ald on it°.lA."As'near as
T recall, she did.
Q. Dia she then continue to go about her business,

and so forth., A. I don'tgrecall'what she did after that.
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CHARLES L. REDD, SR..

Q. ifiyou récall, can you tell me whether or not
she was‘pushing a.grocéry baskét'at thé time? A. i-don't
recall.  | v |

;Q.‘iDrinks thatjwéré"in the sﬁand, were they in
what we ca;l’six or eight packs - that is, the cardboard’
contalners? A. No, sir;'They were quaft bottles.

|  Q.v'Théy Wére quart:bottlés? A;-Yes}

Q. They wérévallvqﬁart bottles? A. Yes, sir.:
.Q. 'Althoﬁgﬁ'yéu can't estimate the,nUmber of
 people who'héd been in the store, with an opehing like that"

you would say thére wére'right many ?

[page 23] A. Yes, sir.

Q. And right many;of thé qﬁart»bbttles,_whether
théy were Cokes or Pepsils, had béen sold that.morniné?
A. I‘could'ﬁot recall on that'pért.‘

Q. In the.normal coﬁfse of'selling, Staying open
from 8 o'clock until this incidént happenéd around ll, or
something like that;“ordinarily thére would be a lot of
drinks soldé A. TYes. |

.Q. Theré.was-no one from Pepsl Cola of from Coca-
Cola on the premises ét the time; 1s that riéht?' A. Not
that I recall. |

Q. The lady did not say anything about the stand,

- 1tself, having'tipped over, or anything of that sort? A. No. .



'CHARLES'L{ REDD,’ SR. 19

Q She dld not say anything about drinks having
fallen, but one had fallen? A. That was all. |
| Q. Did she mention where it had fallen from -
that 15, what‘shelf? I see here in-the photograph whlch
has been handed to me hy Mr ., Giliette‘—<one, two, three,
four, five - about five racks high. They appear to be taller
than 4 feet;' Are these the racke that you speak of? A. (Ex-

amines) Yes, sir.

[page 247 Q. They have the‘Pepsi Cola name on them;. 1is
that right? A. Yes, sir. -

Q. :Were they the only racks in the etore at the
tiﬁe?A A. Yes, sir | o

' Q ‘In another photograph that Mr, Gillette has hand—
ed me I see Schwepps and Dr. Pepper and Coca—Cola.' That 1s
all I can make out with'my eyesight. But all kinds of quart
drinks were therej 1s that‘right°. A, »Coca-Cola and Pepsi
Cola for the grand opening. That was all.

Q. But no Schwepps° A; No;

’Q; Was there an assignment of any speéial shelves’
for_the.different,drinks? A. I don't recali.: I know that
Coca-Cola had them on one=half and Pepsl on the other. I
could not'even tell you which'Sidefwae which.

Q. When'yon startedoopening for busineésvthat morn-

' ing were the racks full? A. Yes, sir.
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Q. Had they been filled thevday before? A. Yes,sir.
Q. Of both Pepsl Cola and Coca-Cola, 1s that
" [page 25] 'rv:Lght‘>

| A.-Yes. .

Q. If you did go back to6 look at the racks after
thils Was-over wlth, wéré-ﬁneré a considerable number of
drinks gone? A. To tell you the trﬁfh; i don't even re-
call golng back there; because I was on the cash reglster.

MR. HARRIS: T belleve that 1s all. |

MR, RUSSELL: I don't care to ask him any questions;”
BY MR. LANDRUM: |

| Q. Mr. Redd, here are a serles of photographs'that
were. given,to’us by Mr.'Gillette. I ask you 1f they were
the racks that were there at. the grand opening which we
‘are talking about? A. Yes, sir.

Q. &hese are the recks here? A, Yes, sir,

Q. Look at all thelphOtographs,'if you will, A.(Ex—‘
amines) | | |

Q. These racks have the name "Pepsi Cola" on them;
1ls that eorrecf? ‘A. They are the same racks tﬁat were there

on the opening day. -

CORERR



" CECIL RAY REDD

, . o _ 21
‘Direct Examination ~. By Mr. Landrum

[page 2T 1¥%qQ, It - is my understanding that you were a part—
| ~ ner In Redd's Supermarket when this accident
scourred on June 24, 1971. TIs that correct? A. Yes.

'Q;rThat was the grand opening of the store which
was operated by you and your two brothers; isvthat correct?
A. One brother.,

Q T thought Wilbur Redd was a partner at the time
- the accldent occurred. A, No.

Q. He was not? A. No.

Q. It 1s my understanding that you all had made
arrangements for drinks to be put in your store. Is that
correct? A. That 1s right.

Q. D1d you make arrangements for these stands that
we are talking aoout‘here? A. Yes, sir.'

\ Q. With whom were those arrangements for the stands

made? A. It was with Pepsi Cola. The guy was out

[page 28] . of Norfolk. Now where, I don't know. He came
by and brought the racks, and then he came and

set them up the day before.' |

Q..The racks were installed the day before? A. Right.

| ~Q.IWhen were the drinks put in the raCks?vA. The
day before. | |

Q. Who put the drinks 1in the racks° A. Pepsi put

them on one~half and Coca~Cola on the other.
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Q. Did thef have. any‘arfangement"or'underetanding-
or agreement as’ to who was going to put what drinks where,
'as far as you know, or not? A. Yes. Pepsl Cola put them
on. the side toward'the gondo1as, and Coca-Cola put them on
the side toward the dairy case. | o

| fQ. Would yon show me“in-one of'these‘photographsi
where Coca-Cola and Pepsi_Cola‘were snpposed;to put their
drinks?i A.vCoca-Cola wasvon tnis side and Pepsi Cola was
on thils side (indicating)

Q. Coca-Cola was on the righthand slde and Pepsl
Cola was on the lefthand s1de? A. Yes.

Q. This photograph'I willl mark "No. 1" and date’
1t December 22, 1972, When were the drinks
[page 29] - actually’ put in the racks° A. The day before we -

opened ' '

,*%** |
[paée'3l]**Q,Do you recalilmakingvthe sfatementlto anybody

~ that she had sued the wrong company, that it
was actually a Pepsi Cola that fell and struck her? A. That
was not exactly what I sald. They were showing me where the
drink fell from. if it fell from there, 1t had to be a
Pepsi, wae what i sald. | :

Q.~Who was showlng you this? A. He sald that he
- was a'supervieor n'ohg who showea'me?na | |

Q. Who showed yoﬁ wherevthe drink fell from? A,After
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.

T found it out, two or three sald that they heard it came

s

‘from there;. that 1t fell off that corner, that was what they

|

. Who told you that the drink fell off of that
corner? A. I don't recall.
Q Was it one of" the employees of the store, as

far as you know, or not‘P A T really don't know.

Q Was that where the Pepsi Colas were located, at

the place they polnted out° A Yes.

_***%.
"[page 33]%%Q. You- ‘have seen a series ‘of eight photographs
here, 1s that correct° A, Yes : o )
Q. Are they the racks that were 1in the store at
the time this accident occurred° A (Examines) Yes, sir,
they are all of the racks.
Q Do you know where those racks came’ from that
hapnened to be in the store? A. They came from Pepsil Cola.,
' [page 34] Q. Who made the arrangements for the racks? Do
' you recall? A, I don't'knom who 1t was.
Q. Who made arrangements on behalf of the store
for the racks? Was 1t you or your brother? A. A1l I know
1s that the Pepsi Cola-representative came there and asked
me did I want two racks to put In the store, and I said
"Yes." He brought them by and put them in. Who he was, T

don't know, but 1t seemed like at the time he sald he was
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from the Norfolk Division, I don't'know:' .
| ;Q,fwere‘there'any aoft'drinks in the store other
than the ones'that were'in these racks? A. They were all
put in the day before we opened Coca=-Colas and Pepsis.
| Q Where were the other drinks located? A. Right
:‘behind those two racks.

"Q. What were they sitting on? Were they sitting
on the floor or the counter, or what?_ A. There were
regular sheives for them.

KEER -

[page 36]%%*Q. Were there any drinks in these racks at the
| time'the store opened other than the Pepsi
Colas and‘the'Coca-Colas° A. There were Coca-Cola, Pepsi
Cola, Sprite - whatever Coca—Cola puts out - ons one—half,
and whatever ' |

[page 37] Pepsi Cola puts out was on the other half I

’ am sure there weére some orange and grape High
. Rock which 1s put out by Pepsi

Q. What was the surface of the floor in the area
where the racks were located°A'A What do you nean?

Q. Was it asphalt tile or vinyl tile, or what?.
A I don't ‘know whether it 1s asphalt - no, it is not as-
phalt. T believe it is vinyl tile. '

Q. ‘What was the condition ofithe surface of the

floor on the mornlng the store opened - that 1s, was 1t
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cleaned'and‘waned,:as”far as,yoa-know; or.not? A. Yes}
Q. Was 1t slippery;waS'fam as yoﬁ know; or not?
A, No, |
Q. With what had 1t been cleaned and waxed, 1f you
know? A. Beach Chemical Company out of Norfolk. That was
where T got the wax and cleaner.
Q. Do you still use the same thing on the floor now
that you were using then? A. Yes, sir.
Q. Was any comment or statement made by
'[page 381 anybody that this person slipped, or might have
v slipped and struck the rack or not? A No, sir.
&*k*'
[page'ﬂoj**é; Were.yon paying pmetty close attentlon to these
racks dnring that mornlng when. all of.tﬁese
people were in there? A. Well, T was looking. |
Q. Did you have to refill the racks at -any time?
A. No, sir, I didn's. o
| Q. Did‘you notice that both racks'were emptying?
" A. I did not notilce, but T am sure that they were. |
| o Q.'Of course you don't_know whether tne'Pepsis_were-
on the‘right and the Coca-Colas were on the left,'or vice
. versa, or whether somebodp'might have taken a Coca-Cola
bottle‘and put 1t in the.other rack?i There werelmany custo-

mers there; 1s that right? A. I know which side they were
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put on, but .I don't know whether they were changed.

Q You have no idea where they were when this happen-

ed?
[page 411 A. Right.
CRRER |
‘.[page 42] BY MR, GILLETTE _
Q Looking at that photograph as you are now look~-
_ing at 1t, did I understand you to say that the
. Coca~Colas were'placed in the rack to your_right as'you.look
at the pricture° A. That 1s correct. | |
| - Q. And the Pepsi Colas and related products would
‘have been In the rack:to your left as you look at the plec~
ture? A. Right. _
MR. GILLETTE:-O;K. That was.what I wanted to*clear

up .
MR. RUSSELL: By "right" I think we should get which

side.he means.
| BY MR GILLETTE: Q. By "right" you mean your right
as you face the plcture?
[page 431 A, Correct.
| L]
BY MR..HARRIS Q Mr..Redd there wasn't anything

flimsy about these stands? They d1d not wiggle back and -

forth, or anything 1ike that, 4aid they9 A Not that I could f

tell., .
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Q And they were strictly 1evel wlth- the shelves?
(No answer)
Q ‘Did- you see them being put In -~ that is, when the

man’ brought them the day before° Dia you see

[page NM] -them being put in? A. Yes, T saw them putting
" them there; As far as noticing them that good,

I didn't; CA11 T know 1s that they Just put them in and put

' the drinks in them.

Q. They did not put the drinks so that they set out
over the shelves, or anything 1ike that diad they° A No.

: Q. They were put in neatly, both Coca—Cola and Pepsl?
A, That 1s right.

Q Had you ever had any difficulty in the past in
something just falling off for no reason, unless it.was
knockea off? A. No.

Q.'Then all the Coca~Cola bottles and Pepsi Cola _
bottles had flat bottOms,vas far as you know? A. As far
as I know. |
XYY |
[page 45]**BY MR. LANDRUM:

Q. So if the accldent’ occurred between the hours of
8 and 12 you would have been on the premises, 1s that corr-
ect? A. No. I went to the bank at 1east”two‘times that
morniné.

Q. Were sales that good? A. Yes.
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Q. You went to the bank= ”A;.to_gét"chaﬁgé and to
cash checks. o o
‘vQ.-During the course of the day did‘you_séll all of
the drinké ﬁhat wéfé In the facks; as far as you know, or
noﬁ? A, I éould not say;
| 'Q..As far as yoﬁ recall did yoﬁvhavé a preﬁty_good
sale”of*drinks from these racks or not? A, Well-(Pause)-

I could noﬁ'say how théy

_[page 461 sold that day. T will put 1t this way: they will
sell oﬁt in two or three days' time normally.

'How they sold that day T could not say.

. What 1s your récollection'of,thé-volume that day?

Did you'have a good day or a moderate day or a slow day?
A, T thoughtvit was a good day. |

- Q. fbu'have_a record of the sales volume I would
assume, Is that corfect? A. Yes, sir.

" Q. You pointed out that the Coca-Colas were on the
righthand side of'thé rack and the Pepsis were on the left.
Is fhat correct? A. That 1s correct. ‘ |

Q. And the person ‘who polnted out to you where the
drinks fell from, I assume he pointed out the lefthand
‘ side. Is that correct? A. Correct. . _
. Q. Have you had any . other bottles to fall from

these racks, as far as you know, or not? -A. I think there
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have beenvs0me tozfall,.bﬁtmit,was,hitﬁwithfahgrocery cart
or something. ‘d |

| ‘. But you don't know of any bottles actually fall-
ing from these'racks unless somebody bumped into them; 1s

that correct?

[page 47] A, No,_sir.'
EREH - | |
BY MR. RUSSELL: |
Q. Mr. Redd, yon'werefasked the question - and_you.h
neverggot your answer out -'whether the racks were level on
not. A. Level? | |
Q;iYes. Did'you have. an opportdnity'to examine them
carefully, say, In the past few months? .
' MR. HARRIS: I object to this. The question is-
| - aid he examine them when they were put
iIn the stere° | |
MR, RUSSELL He has already: answered that.
:~MR ' HARRIS: Did he say he-did°
MR RUSSELL He said he d1d not.
"MR, HARRIS: I obJject to what he did three months
l ago. o
[page 48] BY MR. RUSSELL
_ Q. Go ahead and answer the question. What ‘have you
b',observed about the racks being.level?' A. Well, since 1t

all happened and everybody has been in there 1ooking at
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them, they are tilted a bit = the "shé'.l/r\rés"." But that is the
design of ﬁhe thing. It 1s notrbecause'the_floor 1s unlevel.
s think that 1s the way it'is: Tt 1s in order to get the
drinks out;- N | | |

Q. Which way - does 1t t1lt: toward the front or the
back? A Toward the front .

B Q. By "the front" do you mean the area that you
would remove the drink from? A, -Yes,-sir.

MR. RUSSELL That 1s- all.

BY MR, LANDRUM: '

Q. Mr. Redd, did anybody put any chocks or any .
blooks or anything under'these racks when they were set up
or not? A. No, sir;; : \ | |

Q; At rany time has anybody put any chocks or-blocks
under these racks to level them up? A There Was'one put

under the righthand one - the lefthand one.

[page 49] Q-'The 1efthand one?  A. %ight. . L
o Q When was. 1t done? A. I don't know. It was
done after the grand opening 'T really don't recall I daid

not do it.

Q So the chock was put under the rack on the left~

hand side, 1s that correct° A. Yes, the 1efthand slde.

Q. Which corner was 1t put under?. A The two front.'

Q.‘The two front? A. Yes.
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Q There wasn't any chock put under the rack. on

the righthand side, 1s that right? - A.'No.'
MR. LANDRUM: That is all I have.

BY MR. HARRIS: -
, N ‘ Q. You had been in the groeery business for some
time;vhsd you not? .A.'Yesf |

Q. You had seen these racks used beforeﬁ 1s that
right?. A. Not that particular one..

| Q. You never saw this.before?-

[page 50] A. I had seen them.
| Q.,Like this? A Yes; in a sﬁbermarket.

Q. When the Pepsl Cola people came there,. and when
the Coca~Cola people ‘came there, did you examine to make
. sure that these shelves were 1eve1? A. No.

| Q What° A. No, sir. ,

Q. In other words, you could tell that’ they ‘were
ilevel weren't they° A. Correct. |

Q. The bottles were sitting straight up° A, Yes.

Q. You say that these shelves tilted a little bit
when you exemined'them.-Was that three menths ago? A. Six
méhths-ago | | |

Q Six months ago°« A. Yes.

Q The Pepsi Colas and Coca~-Colas were not just fall-
ing- off the shelves, were‘they? A. No. They never fell of f

that T know of unless they were hit.
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Q. And that had happened before this:
[page 511 accident that when they were hit they would
fall off? A. Yes.vI have,seen them fall when
they were hit. - |
MR RUSSELL Off the record

(Thereupon, an/off the—record discuSsion was “held,

“after which the following occurred)

- BY MR.\HARRIS‘

Q. You have seen them fall off since? A. Since?
Q. Yes; A. Yes. |
: Q;'When they were hit? A. If they were hit.
Q. When they were hit how hard? A, T don't know
that.iI-don't know hdw'hardt

Q I suppose you could grab the thing and pull

Cdt down 1f you wanted to. Is that right? A, Right T heard -

»,it and I looked around. A cart had hit it.

Q. That tilted the drink over? A. Yes.

- [page 52] BY MR. GILLETTE:

Q. You say that Cokes were being given away on the

' opening day? A. Yes.

Q WOuld 1t be correct to say that many people came
to the store that day that did not necessarily buy anything?

A, Well, I am sure that was so as far as klds and all but

T think most grown people bought something, anyway.

Q. ITs 1t correct that you had more people in the
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store on:grand opening~day than you nave<had at any. other
time? A, No.'we had Jnst'asﬂmany the néxt day and the next
'day. | '

Q WOuld 1t be correct to say that during the grand
-opening, the several days 1t ran; that you had more people
than you have ever had in the store at any one_time‘since?
| A, T had”more.at thelgrand'opening than have béen in there,
except one day: There has been one day when there were more.

Q. Wes that a speclal event? A, Thetfirst anniver~
sary.. | | N

' ' Q There is a considerable amount of nolge
[page 53] in a grocery store at most times, 1s there ‘N6 ?
A. Some. |

- Q. Are you telling us that it 1s really not unusual
* for a grocery cart to bump into a display stand or rack°
A. Right.

Q. Would you also say that the plctures showing the:
racks,‘es:you have‘seen them today, show the racks exact-
ly as they.were on the day that the eccident happened” ex~-
cept for the chocks’nnder the fronts.of'the\left stand?
A..They are not 1ike'they were as faf as. the drinks on them.
| Q. Except for the types of drinks that are on the
stands in the pictures, are they as they were on June 24
;1971, except for the chocks under the fronts of the 1eft

- rack.as you face the photograph?- A. Yes, they are 1in the
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saﬁe position. ‘

Q. Let me show this photograph ‘to you.z

MR. GILLETTE"Perhaps counsel would like to seé 1t .
first. ’(Examined by counsell)
. BY MR, GILLETTE:

| Q. I ask you first 1f that shows a side view

[pageVSMJ of the right: rack° A. (Examines) Yes.

Q. That would be a side view of the‘rack that the
Coca5001as were in on thergrand'opening day?' A. Correct.

fQ._cah you tell us whether or not fhat photograph
'ihxanyeway;shows-what yoﬁ meant by the shelf not belng
exactly leve1° A. It 1s not-fhat'the rack 1s not level.
The shelves go down a- quarter of an Inch, maybe.

Q. Is it correct that as you look at the photo-
, .graph -
| ' MR.oHARRIS:'Let him.answer the question.

'MR.VGILLETTE:VFine.

A, AS far ae'the racks, the racks were, you-know;
straighf; other_thanvthere hight have been_a quarter of an
inch t11t to 1t from here to here (indicating).

BY MR. GILLETTE: | |

Q. You are'saying:that due'to the way the'rack 1s
built;vfrom,the baek'of'the rack. to the.froht of the rack,
~ ‘the shelf goes down a 11ttle bit? A, Yes. .

Q.'You say that that 1s approximately a quarter of
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an incﬁ?
[pagé 55j  A('YéSr
RERR .
BY.MR:'HARRIS; |
U q. Dld you measure 1t, Mr. Redd? A. No, sir.
.Q. That i1s Just by your éyé? A. Just by my eye.
" MR. HARRIS: That 1s all. |
BY MR. LANDRUM: ‘ _
Q. Mr. Redd, had you advertised that free Cokes
were'going to bévgivén away that day? A. Yéé, sir.
Q. .You had? How.did yoﬁ advertise? A. Do you mean:
what did T advertise in? |
Q. Yes, sir. How did you advertise? How did the
: people'fhaﬁ‘wéré'éoming theré know that théy weré.going to
 get a free Coca-Cola or free Pepsi Colé? A. T advertised
wlth handbillls, in the Virginian-Pilot; the Tidewater News
~and by radio. . o - |
Q..I assumé that‘you had a llttle stand or bhooth
or something set up to glve out the free Coca~Colas. Is that
'éorrect? A. Yes., It was a table. It was a thiﬁg_thatv .
[page 561 Coca-Cola furnished. |
- Q. These drinks weré béing,given'out in paper cups?
A. Yes, |
| 'Q. Where was that table or stand with;reference to

' the racks“that wé are talking about here? A. Right in front
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of these racks.

Q; How far was it:fromrthe:raeKS?: A;I7Lfeet;maybé;
CRRRE A | '

BY MR. GILLETTE: . - | R

Q. Mr. Redd; do you. know whoepﬁt the chocks under
the left rack? A. T peally don't know. T don't know
whether my brother ata or who. T don't know.

Qﬂ Is 1t yoﬁr testimdny that yoﬁ really had not ex-
amined the racks closely untll after the accident° A. That -
- is correct : ‘ | -

Q. That was when you noticed the things about
[page 577 which you testified? A. Right. |
o Q. Would it also be true that 1t 1s not unusual
for customers or shoppersvin-the store to bﬁmp Into mer-
chandlse? A. Right. |

I
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' Direct Examinatlon
BY MR, LANDRUM:
%% |
[page 64] Q. Tt 1s my understanding that yoquére”on the
| premises of Redd s Supermarket when you were
indured on June 24, 1971 Ts that correct? A Yes, sir.
| Q. Who was with you at that time° A My daughter~

inslaw, Nancy Lowe.
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Q. Is spé"theﬁlady who is”héréftoday?-.A.fYéS,'sir.‘

[page 651" Q. Was there anyone else with you? A. No, sir,
| ‘nof'with"mé;
QL;What 1s Mrs. Lowe's address? A.-Franklin\f
Q.'Frénklin, Virginia? A. I don't know what‘route
or box 1t ié. |
Q. Was anyone else with yoﬁ'or‘not? A. No, sir.'

Q. How did you happén to come ﬁpon thé premises of

s

" Redd's Supérmarkét? Did yoﬁ come there for the opening, or:

what? ;A. Wéll, I 1ivé right across thé road in front of
it, I hadn't boﬁght‘grocériésg so we went over to buy'gro—
cerles. | , ;

Q. At what time did you arrive there? A. I think
I went in about 12'o'clock;_ |

MQfllE_noon? A. Somewhere around about that.

Q. Had you séén the activities going on there that

day prior to the time you went over? A. Sir?

Q;~You were awaré of the fact that there was a
'.grand'openiﬁg; is that correét? A. Yes,.sir.' |
Q. Dia they havé any flags outslde or Streamers‘
v[page“66] outsidé, or anYthing, or not? A, They just had

the 1ittle streamers out, but no flags.

Q.:Had you obsérvéd thé'storé from timé to timé that

day beforé‘you actually wént ovér theré; yoursélf? A. Yes,

| sir.

37
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Q. Was there 8 pretty big erowd over there? . A, Yes,
sir. They had a tremendously big crowd over there.'

Q. Is 1t falr to say that there was a good turnout
that there were a 1arge number of people who had been in and
out of the'store’before'yon wentzover? Is that correct? A.'
-Yes, they had a good business.

Q WOuld you say there had been several hundred
‘people or more who had been to the store that you could see
before”you_got'there? A: Tt would be hard to say.

Q. It'would be hard to say? A, Yes.

Q. Did yon'see peoplevgoing to and frcm the store
'dufing'the morning before you went there? A. Yes, sir.

Q. Tell me everything'that'happened’;rom the time
- you started from yeur place untll this accident occurred.
[page 671 A. T went over in the store and got a cart and

| started pickdng'np]my‘groceries._I had fin-
lshed my grocery shopping; They had a dailry box back there, -
Just a 11tt1e, small box with salads and cottage cheese,
and things like that in it T use a lot of that. So
I had gotten some of them and was pntting them in my cart.
T was gettingvready to golon around. I would have come
around the back aisle to- the checkout stand - Thls man- came
out Ffrom the back door with a tray. He had a tray balanced

on his hand 1ike this‘(illustrating). He came around in

. front of my cart and walked aronnd by me The tray Just
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struck the bottle up on the corner of that shelf. The bottle
wasn't sitting hack'On the'shelfm When he*struckiit; 1t
Just fell off and exploded and went in my leg.

Q. This man, was he a white man or a Negro man?
‘A, Yes, sir, he was a white man.,

Q. Could you describe him? A. No, sir, I cannoﬁ,
becauseiI wasn't paylng that'mnch attencion{to him. I just
know thatvhe had on a gray nniform.. That 1s all I can tell
you., | '

Q.‘When yod say'"a“graﬁ uniform"; What do you mean -
' by that? A. Gray pants‘and’shirt. i_wouldlsay-it
[page 681 was .a uniform -~ pants and shirt.

Q. Was he a young man or old man? % Sir, I could
not tell you. |
S Q. Do you recall the color of his~hair? A. No,
sir, T can't because I wasn't paylng that much attention
to him. I wasn't looking at hils face

Q. Did he have a name plate on the front of his
shirt by any chance, or not? A. I don't know, sir. I
can't tell you |

Q. D1d he have a name of any kind on the back of
his shirt? A, Not that I know of.

Q. ‘Do you recall in which hand he had the tray?
A}.In the right hand. .

Q;-Do yod recall what kind-of tray 1t was?'_A. It

was a gray plastic type tray and had a'curved rim.. He-
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Just had 1t balanced up on-his~hand}'
) Q. Do ybu recall what was on the tray° A Sir, s
do not know. It was about this deep (indicating)
BY -MR. HARRIS:
. Q. Let's see that‘again. Show us how deep
[page 69] it was, A About that deep (indicating)
 MR. HARRIS Can we . all agree that that’ is about
5 or 6 inches?
‘MR.’ LANDRUM: Yes. |
A. it was Just abont that deep;
BY MR. LANDRUM: -
| Q. You do know that he had something on tne tray,.
~and the.tray:was about 5 to 6 inches deep. Is that correct?
A. Yes, sir. I did not see what was on the tray. T don't
_ know, | |
'.Q..ﬂo you recall whether 1t was boxes?AiA.vNo, éir.-
Q; Or vegetables, or what? A. No, sir. Just the
tray wés'all'I noticed. | )
o Q; What was on the tray that was 5 to 6 inches deep?
A. I could not see in 1t - see what wae’in_it. I have no
1dea. | | |
Q. Are you telling me that the tray was 5 to 6 inches
déep° A Yes, slr., It was a tray, or more of a’
"[page 70] pan. We used those trays at the restaurant some-
times to pick up dishes and things off the tables.

Tt was something of that type.



i
MARTON c OWENS

Q Could you tell whether the tray was. empty or
loaded? A. No, sir, I could.not.tell.
" Q. Vas he holding 1t with one hand or both hands?
A. One hand, 1ikeﬁthis-(111ustrating): | |
| MR. HARRIS: Let the record show that she 1s holding
herlhand with'the palm up and close_tc her ear,
-_over'her right shdulder:
BY: MR. ‘LANDRUM:
Q Was he walking slowly or. fast? A He was walking
f. pretty rapidly as 1if he was 1In a hurry.
_ Q. Had you seen that man 1n the store before this
.accident occurred? A, No, sir, I hqdn't. I had not~notic—
B ed him in there o | o
- Q. Can you tell us where he came from wlth refer-~
'ence tQ where these racks were?aDescribe-hislpath from the
time ycu'first'saw him“untilzhe struck the bottle. A. The
door to the back was on the right. N
[page 71] .He-came out of that door, right In front of me,
| vin front of my basket; as to make a turn to
come back in there‘tcvgo cut-that'aisle.vI‘don't,know where
he was going or whache was dolng.
Q. D1d he pess on your right or your left? A; He
came_around‘in front of me and came back on my left like
~ ‘that (indlcating). | | |
Q I don't mean to confuse you, but I don't under~

stand exactly what you mean. Can you take a piece of paper
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here and draw a‘liﬁtlé‘di#gramfsh0wihg'the'aislesiéf.the
stove and then the position of your cart, and then make &
1ine‘sh0wing.his path, 1f you will?

MR. GILLETTE: T have a photograph, 1f that will

help. |

'MR. LANDRUM: I would rather see a‘dlagram..

A. The dairy bar with the milk and buﬁter and things

1s right here, back over here like this (indicating).
BY MR. HARRIS: o Voo |
| Q. Mfs. Owens, as you.mark.évérything will you write -
down what 1t 18 - for instance "dalry bar"? A. Yes, sir,
There 1s an opén spacé; Thé’méat counter islover here like

this. ,

[page;721 BY MR. LANDRUM: _
Q. Mark that. A, (Does) Thé door that comes out

of the back 1s right here . - - |

Q. Draw the door._zA. I am sorry.

Q. That 1s fine.:Mark’that door, 1f.youlw111; A.
- All rlght, sirf'(Does) "They had the 1little machine where
they weréngiving out frée‘Pépsi Colas. It was at the end
of this meat counter. They had this little dalry box, Just
a little opén ibebdk,vright héré besidé‘this where the
salads andbthings were.

Q. Mark that "Salads." A, (Does)
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Q. Draw the counter alSO'where the racks or stands
were, A That is what T am getting ready to 4o right now.
. Right here 1s the counter. These are the soft drinks here
(indicating)
Q. Mark that . (DoeS).They‘were on both sides,
This rack is right here and thils rack here (indicating) .
Q. Mark that "Drinks"; Al (Does)
[pege 73] Q. Wiil yon draw yonr basket and draw your posi-
| tien at the time the accident occurred.  A. I
_ wouldvsay this would be my basket right here‘and this would
be mejright'here (indicating)“
Q. You were standing behind the basket” A,Yes, sir,
Q. Take the pencll and draw hils path from the door.
until the time the aceldent ocourred. A. All right, sir.
(Draws) |
BY MR. HARRIS: )
Q. Putten.arrowhead on that. A. (Does)
BY MR. LANDRUM: |
R Q. Did you actually see him come out of the door
here? A. Yes. |
'Q.-Did*yon,see him walk around in front of you®
A, Yes, sir. | |
| Q.:You saw him'Walk around to here_(indiceting); is
that correct? A. Yes.

Q. Did you actually see him strike the bottle.
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[page 747 A. Yes, sir; |
Q. Which shelf was the bottle on that he struck,
if you know? A, It was on the fourth shelf The bottle
was right here, hanging over. It was on the fourth shelf.
| Q. It was on the fourth shelf? A. Yes, sir.

,Q° You say it was hanging. What do you mean when
you say 1t was hanging? Do you mean that 1t was on the
shelf? A. It wasn't siltting back on the shelf.

Q. I see. A. It was sitting more on the edge of
1t. - |
Q. There wasn't any part of the bottle hanging over
the.shelf, was there? A. Yes, sir. .
Q. How much ofsthe bottle was-hanging over the
shelf?-'A,‘I would say about that far:(indicating).
Q. ‘But the bottle, though, was staying there by
1tself until he struck it, wasn’t 1t2. A. Yes, sir.
Q :‘Were there any other bottles 1n close proximity
~to. this one bottle here that we are talking about° A - The

whole rack was lined with bottles

v [page 75] Q. Coiild . you see the racks thererwithout any
| | trouble? A. Yes, sir.'

Q. Did you - notice whether or not there were many
botties missing-from the racks? A, Sir, I don't think-
there were too many'missing from there,.

Q. But there were some missing; 1s that right?

A. Yes, sir.
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Q. Tell me then, were there any bottles next to that

one on.the cornéf heré; as ‘far as‘yoﬁ know;'or not? A,
I don't think there was one hére‘(indicating);'bﬁt'théy
were In back of 1t herél

Q. Theré were bottles'iﬁ baéklof it; 1s th;£ correct?
A.-Yes,»sir. I don't think'thére wéré'anyvright next to
1t here. | |

Q. The bottles that were in back of it, as far as
you-coﬁld séé wéré‘théy backfsnﬁg in‘thé rack or not? A.
They wéré'jﬁst”all on the shelf théré;'placed on the shelf
there. | | _ | |

Q. 'As to the rest of the bottles, dld they
'-[page'76] appéar to be back against the rack as far as . -
' you could tell or not? A. Yes, sir, back.

:Q. Do-I understand your testimony to be that there»
was”oﬁly.one bottle that appeared to be a little forward
on the shelf? Is that correct? A. Yes, sir, the one
right there in the corner.

: Q. There were no bottles next to that bottle; 1is
that correct? A. No, sir, I don't think there were any
‘right next to iﬁ._ I think thére was a space of méybe two
bottles in there and then the others.

Q. What kinds of bottles were in the racks? A. I

" don't know of anythlng but the Coca~Cola bottles. That was
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the only-thing.‘i don'twrémémbéh.sééing anything but-cha—'
cola bottles. | | |
| Q.-fou'névér saw any Pépsi“Cola bOtﬁlés? A; I
don't drink any drinks: I wasn't paying any attentlon to
them, But T know that ‘these were Coca~Cola bottles, T
do know that. Théré'might havé beén SOmé Pepsl Cola bottles
up théré; but I am not goilng to say éithér way, bécause
‘T can't be definitély sﬁre; But T know there were Coca-
Cola bottles. |
Q. Did yoﬁ séé.thé bottlé'actﬁaliy fall on
[page 77] the floor? A. Yes, indeed.
Q. Did you. see the bottlé bréak? A; Yés, sir,
'Whére was thé glass aftér thé bottle broké?, A.
On the floor.
Q.'Whéré was 1t on thé floor? A, Just about here
(indicating). | .
Q. Draw a clrcle thére;'if you will;-lA. (Does)
Q. And mark that "Bottle". A. (Does)
Q.'HOW far was the glass from that rack? A. I will
Sayﬂapproximately 3 feet .
vQ{ Was the glass all in one place or not? A. No,
sir. It Just shattered, because 1t made an explosion lilke
when 1t hit. It shattered.
Q._Could you estimate the elrcumference of‘thé area

ﬂwheré'thevglass was located? A. It was a good slze area.
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T would say 1t would céVér.most'pf this here (indicating)
where 1t shattered. It Just shattered and went all over
e&érywheré. |

Q; Do T ﬁnderstand'from.yoﬁr testimony that 1t was
_ 1n a rather large circle? Is that right?
[pagé_78] A. Yés; sir,

Q. If T understand-yoﬁr testimohy, thé'glass hit at
a point-aboﬁt”3'féet from the rack; 1s that correct? A.
Yes, sir. |

Q. Is it falr to say that the center of the glass
would be about 3 feet from the rack? Is that correct?

A.~Yes, sir.

Q. How far'wére yoﬁ frOmvthé rack? A, I would say I -

was about 4 feet from the rack.
Q. When yoﬁ say "U feét;"-do yoﬁ méan froﬁ the point
here‘to.this edge of the rack (indlcating)? A. Yes, sir.
MR. LANDRUM: Let the record show that she is in-
dicating thé perpendicular distance-ffom where She'

was standing to thé édgé of thé rack,

- BY MR, LANDRUM:

Q. Where.did the bottle strike with reference to
the point where you wére standing? A;~I'ém not a very
- . good Judge of dlstance. |
Q. Approximately? A. T would say about 2 feet be=

hind me.
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Q. In which direction were you looking at
[pagé:79] the time the bottle hit? . A, I was here walt-
ing for him to gét'arodnd'mé'so that T could
g0 on around here and come out at the checkout stand which
was back this way (indicating)
Q. In whichﬁdirection were yod-facing at the tilme
the.betle hit?lA;'This way (indilcating).
. - You wéré'facing in fhis direction here (indicating)?
'A. Yés; sir.
| Q. So yod-codld séélhim all_right?‘A. Yés, sir.
Q. You could seé the ragkslolK;? A. Yes; sir,
Q. And the bottle hit about 2 feet behind you?
Ts that correct? A Yes, sir. |
Q Directly behind you or off to one side or the
other? A, I would say directly behind me. »
Q. Did you see the bottle strike. A. Yes, indeed.
Q. How did you see thé bottlé strike 1f you were
‘looking down here and the bottle fell behind you?
MR. HARRIS: Whén you say "down héré", -
[page'SD] why don't you say "toward the dairy box"?
A. He came around and hit that bottle. How are you
goling to mlss sééing 1t?
BY MR. LANDRUM: . ‘
Q. How did the bottle get from this point here to
abOut"B'féet'away?' A. It'waS'JdSt'thé Way_hé'strﬁck it
with that tray. | |

~ B
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Q. How woﬁld'yoﬁ.déSCmibéPwnat.happened ﬁhen he’
struck the bottle'; that:is,'wés he walking fast and struck
1t hard and knocked it off? Was that what happened; or
did he pilck it ﬁp and carry 1t'along.on thé tray for
awhile? A. No, sir. The tray just struck 1t.

Q. I see. A. And knocked 1t off.

Q. Where did thé g1ass strike yoﬁ? A. On my leg.

Q. Which leg? A. The vight 1égl o

Q; Where on the right lég? Show mé; 1f you will.

A. (Doés) It was right'héré.

CxEER . .

[page 85] **¥Q. Did yoﬁ tell him about SOmébody knocking
off a bottle? A; Yes, sir, I did.

REXF 2 '

[page.86] . Q. Could you see what kind of bottle 1t was?

A. Yes, sir. : |
Q. What kind of bottle was 1t? A. It was a Coca-

Cola bottle.

ERER

[page'87j ¥%qQ, Noﬁ the maﬁ in the gray uniform that yoﬁ
were talking aboﬁt; d1d you see him later

that day or nof? A: No; sir: T d1d not see him any more .

T don't know whether he went out of the store or not} I

dtd not see him.




. ‘e . . 0
 MARION C. OWENS '5

kR

[page 110] - BY MR. RUSSELL:

Q. Mrs; Owens; geing back to the‘man who came

out of the back of the store wilth the tray~ A. Yes, sir.

' Q. - can you describe the size of that tray? You
"told us that it was approximately'6 inches deep. Approx-
imately how long and how wide do yoﬁ remember its belng?
A. The tray was about this long and about se wide "(in-
dicating). | B

MR. RUSSELL: One and a half by one?

MR. HARRIS: Yes. |

A..I can shdw‘youeone at the restaurant Where'I
used to work.

BY MR. RUSSELL:

Q. It is the same'type that you use to pick up dirty
dishes? A. Yes. I would not say it 1s ekaotly the same
size. _

Q. You have already testified that you. didn't know
what was in it., But from the way he:was carrying it did

it appear that 1t had‘eOmething in-it, or-ceuld'you-tell?

[page 111] A. I could not tell. |
Q. Was it a plastic or metal tray? A, It

was a plastic type tray.-
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Q. A plastic type? . A. Yes. ..
Q. From your experience wlth that type tray, do
you have any 1dea what 1t would weigh empty” A No.'
Q. Are they light9 A Not too 1ight, no, silr, be-
cause it has a- heavy edge to it - a curved rim.
Q.’He passed in front of you and then went around

on your left? A, Yeé, sir,

Q. And then he struck the drink bottle? A. Yes, sir.

Q. You mentioned that he had on a brown shirt and
pants 1ike'a uniform? A. Gray.

Q. Gray? A. Yes, sir.

Q. Was thils the Jacket'typeior'was.it shirt and pants,

or ‘do you remember? A. T don't remember. I just know that

1t was gray. I took 1t to be a shirt.

[page 112] Q. It was a uniform type of thing? A. Yes,slr.
| A Q. You have lived In Windsor how long? A.:
I 'have been there five years the,lSth of November.

Q. When you went.over to Mr. Redd's supermarket -
you knew most of the'employees by sight,eanyway, didn't
‘you? A. No, sir, I didn't know them. I had seen the Redd
brothers, because I know that‘they have a store in Walters,
T had stopped there ‘several tlmes for bread and gasolilne,
and things. I had seen them there.

Q. Have you ever seen any of hils employees in such

a getup or uniform as this? A. No, sir.
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| Q. Havé‘yoﬁ.éVér‘seén any”dérivéfy pépple,fdéliVer—

ing bread or milk, that’wore'a ﬁniform simiiar to that?
‘A. T haven't pald.that much attertion to them.

Q. Yqﬁ are in there all the timé; arén't'yoﬁ? A.
I go in and out all the time, yes, sir.

Q. But you pald atténtion to thls man on thils day?
£pagé 113] A. From the Way he came around by mé; be-

- .
-cause I had to stop and push my basket for

him to go aréﬁnd in front of me. §
:Q. When he wént around in frént of you the tray was
in his right hand? A. Yes, sir. |
Q. By the time he got mext to the drink bottles he
would have been between you and the tray; 1s that not true?
A. Yes, sir. | . »
'.Q, What I don'ﬁ understand 1s how couid you actually
“see the bottle at the moment the tray struck.it? T can
see that you could see him coming toward the bottle, but
it would look like to me that as he struck 1t he would
have beén in between. A. The'way hé was holding the tray-
1t wasn't back like this' (indlcating), but he was holding
his hand up like this. | |
Q. Up even with'his.shdﬁldér?‘A} T would not say
even with his shduldér‘éiactly, bﬁt“up this way. The

tray béing that long would protrudé'out:frbm his hand. It
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hit the corner. There was ne way in the world to miss
‘seeihg 1lt.

Q. Was thé‘tray at least shoulder héight? A. Yes.

‘[pagé_llﬂ]‘.Q; Was thiS’man taller than you or shdrter?
A, About the same height,
Q. How tall are you? A. 5-8,
- Q. .You think that'hé was aboﬁt thé samé ﬁeight as

you? A.~Jﬁst'about; _ .

Q. The bottle came off of which shelf? A. The
foufth shelf.

Q. The fourth shelf? A. Yes, sir.

Q. You testified - and T am sure 1t 18 true - that
you don't drink soft drinks? A. No,. sir.

Q. Théré would bé nothing about a soft drink stand
. that wpuld have any interest to yoﬁ, whatsoéver? A. No,
. sir. | _
| Q. Then isn't 1t a littié odd; Mrs. Owéns, that
you would pay particular atténtion to the way one bottle
was sitting on the shelf? A. No, T don't think so.

Q. Do you remémbér,hOW ﬁhé tomato cans were sitting
that day? A. Yés. Théy were all stacked up. Things stay .

on the shelves prétty néatb
[page 115] Q. Do yoﬁ remember how the péas were stacked?
A. No, because I don't buy those, so T don't

notice thém.
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Q. Isn't it true, Mrs. Owenis ; that the first thing

- which attracted your attention to the drink stand was

when he hilt

that bottle and knocked 1t off? A No, silr,

I had seen the drink bottle There was no way you could miss

i it, because
Q. On

did not see

Q. On

d1d not. see
Q;'If

1t was right there in the aisle

what shelf were the orange drinks? A. I

any orange drinks

what shelf were the grape drinks° A, T

'anything but the Coca-Cola bottles

they were'there you would have seen them,

wouldn't you? A,ers, sir. If they were there T would .

have seen them.

Q. As

far as you are concerned there was nothlng

there except'Coca—Cola bOttles? A. That was the only

thing I know of.

Q. If there had been others there you would have

segenn them?

CRREF

A. T think so.

[page 117] BY MR. HARRIS:

Q. I.believe yon sald that yoﬁ were rolling your

© basket along when this man came from yonr right out of

that door°

A. Yes, sir. T had just bought my salad.

Q. Was that a swinging door? . A. No, sir, it was not

a swinging door.
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[page 118] Q. Tt is Just pushed open, the way.the man
was going who had the tray? A Tt opens
from.the back into the store. |
Q. Into the store? A. Yes. .
Q. Is.thatja placé‘for émployées”only where he came
from? A. So far as I know.
Q;-Yoﬁ had not séén cﬁstbmérsvgoing back theré?
A, No,usif, T hadn't seen cﬁstbﬁérs going‘back thére. '
Q. This man had on a 1light gray uniform? A. Yes,sir.
Q. With no signs or anything on 1t? A. Not that
T noticéd{ | | |
A Q; You woﬁid havé noticéd; bédaﬁse'yoﬁ-havé been
right astuté'in ndtiéing évérything else. You would
have noticed that, wouldn't you? A. I think T would
. have noticed it i1f there had béén anything on 1t. 4
Q. There was'no slgn on 1t? A. No, sir. |
Q. What color hair'did he havé?_ A. Sir, I cah't

tell you.

[page 1191 Q. Did he have hair? A. I could not tell you
‘that, elther. -
Q. Do you know that 1t was a man? A. Yes, sir.
He had on pants, anyWay;' ‘
Q. That 4s all you kriow, that he had on pants; is
that Tight? A. Yes, sir. |

Q. That is thé réason you say hé'was;a'man? A. Yes,
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Sif. |
Q Aoout your helght‘7 A, Yes; sir,

Q. When he ‘came out that door you had to stop sudden-

©ly with'your cart, didn't‘you? A. I would not.say I stopp~

ed sﬁddenly; But when_I went to movefhe'came around in
front of'me; and‘l coﬁld net'pﬁsh'the'cart'against'him.
Q. You stopped dldn't you? Al Yes; sir..
Q. Was he rushing or walking rapldly? A.-He was
making pretty good time. o
Q. What do you mean by "pretty_good time"? A, I
would say he:was like he was 1n a'hﬁrryl

Q. He'attracted your attentlon; is that right?
[page 1201 A. Yes.

. Q. Yoﬁ just kept your eyes righﬁ on him as he cilr-
cled around to your left? A. I woﬁld net say thaﬁ I kepf
my eyes right on him. | |
| Q. What”was.so unuSual_about him that you were
following him around‘ahdeatching all of the drinks and
everything at-one time? A. When he walked in front of me
I thought 1t was kind of 'silly for him to come out and
~ walk around in front of me. I had to stop my basket for
him to come around me.

Q. Did he pause or slow down, or any‘ching9 A No,sir.

Q. He kept right on? . A.- He ‘did not stop.
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Q. Hé'wésimakiné a short turn to his”léft; wasn't
he? A, Yes. = |
Q. Did he slip? A. No.
Q. YQQ are ‘sure of that? A. T am sure he didn't
slip.
| Q. Do you know what kinds of shoes he had on? A.

No, sir.:

[page 121] Q. Did he have a moustache? A. I could not
| "téll you; |
Q. D1d he have on glasses? A. Not that I know of.
I am not sure. | "
Q. How old did hé appéar to bé?' A.-Sir, I could.
not.ﬁell you. | v
Q. Was he a youngster? A. No; he wasn't a young boy.
Q. Could you say approximatély how 01d? A. I would
. hate to'say. ' L |
Q. Why? A. Because T réally don't know.
Q. You said that hé wésn't a young boy? A.
No, he wasn't a young boy, but I can't judge anybody's
age. T couldn't do it. |
Q. You mean that'ybu.wdﬁ't:do it;'or you can't do 1t?
A. Really I don't know.-‘ o ' 4 ‘
| Q. Because you dld not see him? AL Yes;iI saw him.

Q. In his righf hand he had this tray that was about
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6 1nches deep° A. Yés;

Q Was 1t up by his eyes‘> A.uNd,isir,’

[page 122] Q. Did hé'swing thé:ﬁray'away,frbm‘his-shoulder
'when he made that turn? A. No, sir.

Q. When was 1t that'yoﬁ noticed the bottle sltting
up thefe¢'Was it'before'this or after? A” T noticed the
~bottle sitting on the shelf, off the edge of the shelf,
before he came out

Q. Were'you the only person around? A. No, T
wasn't the only person around. |

Q. Did you do anything about the bottle sitting
there? A. No. |

Q. Did you push 1t back on the shelf? A. No.

Q. You stood right there? A. T was busy.. T

N was‘ggtting my groceries. It wasn't up to me to push that

‘ bottle back.

Q. So when. he came out and made that sudden right
turn you saw the tray strike that bottle. Is that right?
A. Yes, sir, T did.

Q. And you say that it hit hard énough'so that 1t
knocked 1t at least 3 feet oﬁ% in front of the stand?

'A. Well, I won't say it hit-it so hard, sir, but that was

where it landed.

[page 1231 Q. Did it hit 1t? A. Sure, 1t hit 1t.
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Q. Yoﬁ saw 1t didn't.yoﬁ?‘.A,rYés,.Sir.
'Q, And you>said that 1t Wentyffom thé'shelf which
was the‘fourth'shélf'up? vA;,Yés; sir:t~ |
Q. It went at least 3 feet out onto the floor?
A._Yés, sir.
Q. Was thétﬂwhat‘happénéd? A. Yés; sir.
Q. So 1t had to hit 1t hard enough to knock 1t 3
feot forward, dlda't 1t? A. That was where 1t hit.
Q. That was where 1t hit? A. That is right.
Q. And yoﬁr léft'side was to6 all of that? A. Yes,
- slr. A' |
Q. Yéﬁ havé no idéa by whom thils man was'employed,
1f he was émployéd? A. No; sir; T dqn’t;
Q. Hé was jusf anothér-pérson as far as you knew;

is that right? A. I don't know. T can't say.

[page iéﬂﬂ Q. You don't’know; That is rigﬁt.
MR.EARRIS: That is all I have.
MR. RUSSELL: No further questions.
BY MR. LANDRUM: | |
Q. Mrs. Owens, I would 11ke for you to write your
name on this (dlagram) and dété the dlagram, please, 1f.
you would. A. Date it today?
Q. Yes, ma'am. A. (DoéS).
MR. HARRIS: i woﬁld like to ask'hér 8 couplé'moré

questlons.
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MR. LANDRUM: I would like to introduce this as

"Defendants! Exhibit No. 1" and file 1t with the

original dépositions;' |
BY MR. HARRIS:

| Q. Mrs . Owéns; you say fﬂat:yoﬁ did'noticé‘that

bottle sittlng ﬁp théré béforé<%he'man camé oﬁt the door
and knocked 1t off? A. Yes, sir.

Q. How far awéy wéré yoﬁ Whén yoﬁ notlced that?

~A. Not too far from 1t.

[page 125]. Q; That does not~téll‘me a thing. About how
far weré yoﬁ away from 1t? Was 1t the

length of this room? A: No.. _ |

Q. Half the léngth'of this room? A. When you are
in.a place like that‘you notice the différént‘groceries or
;disblays on the shelves; I picked up the salad right at
the meét'counter.'Then I turned; because I wanted to see
what was on that side, becéuse they had_good bargains in
there that day.

Q. How far away were you fme that? A. I would
say approximately 5 to 6 feet.

Q. And that was when you saw the bottle up there?
A. Yes, sir. | '

Q. Was the bottle teetering or moving back and

forth? A. No, sir,’
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_ Q. It was sitting right up there, but solid on the
ehelf°- A. Just 1ike that (indicating wlth ‘a paper cup) .
Q. It was Just a tiny bit over? You recognized
1t as being.sonething thatjconld,be'dangerods; ls that

right?

[page 1261 A. Well;'I_gneSS 1t ‘could have oeen. But I
| was'like everybody élsé} Nobody else was
doing anything'abodt itu |

Q. But you walked up closer to 1t, anyway, didn't
you°' A No closer than when I went by there to plck up.
my groceries

Q. That was closer wasn't 1t? A.- I 'was as close
to it as some of the others;

Q. You walked up closer to 1t after you saw 1t
i sltting there on the shelf that way; didn't you? A. I
. went on'by 1t. I d1d not walk np any closer to it.

Q. You sald that you were about 4 feet away from
it when this happened, but you were 6 feet away when you
saw 1% sitting there? A. Well, T went ovér there by the
salad counter. I.probably was a little bit closer to 1t
as I went by to pick upmy salad

Q Where was the salad counter° Was that right be~
hind you as you walked by 1t? A. On the side

KRR

[page 138] BY MR. LANDRUM: Q. Did you ever tell them about
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the man withfthé'tray-knocking off" the bottle?  A.'Yes,'
I ata. | | |

Q. To whom did yoﬁ4téllrit?' A: I told both of thé
Messrs. Redd that have been in here today.

ETIT
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Direct Examination - By Mr. Landrum

[page 1427 Q. It 1s my ﬁndérstanding that'yoﬁ were
[page 143] présént on théjprémisés of Redd's Super—

4 market whén Mrs; Owéns was involvéd in én
incident on or about June 2k, 1971. Is that right? A.
Yes, sir, that 1s correct. ) ‘

Q. At What‘time dia yoﬁvget'to the prémisés of the
:supermarket?' A. Tt Was,‘say,.12:30 or 1 o'clock. I
- don't remember the exact time.

Q. How far d4ld you live from thé supermarket? A,
Just across the street.

| Q. You‘were aware of ﬁhe fact,that they were having

a.grand opening;.is that correct? A. Yes, sir.

Q. Had ydu looked out.éhd seen the store from time
to time during that mérning béforé you went over there or
not? A. Yes, sir. o |

Q. Dia yoﬁ séé other pé0p1é going to and from the

b oy
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store? AQ Oh;‘yés;'sir; I coﬁ1d.not.hé1p it;fI‘was across
thé streét: | | | :

Q. Was théré'a 1argé”nﬁmbér of_pé0p1é going to and
from the storéf A;-Yés, sir.:

Q. Would you say there had been at least

[page 1447 several hﬁndréd pédplé in and oﬁt beforé you
- got thefé? Is that a féir statémént or not?
A. T could not say how many weré théré, bﬁt they had a nice
~grand opéning.

Q. At thé timé yoﬁ-arrivéd wéré‘theré othér people

in the store? A. Oh;vyés.
Q. Was the store pretty crowded? A. Oh, yes.

Q. Ts 1t falr to say that théré‘wéré péoplé in 2all
the aisles'of»thé storé, walking-baék and forth? A. Shopp-
-ing, yes. |

Q. Were thére children running up and down the
alsles, playing, back‘and fofth or not? A, T don't remem-
ber. Anyway, childrén will do‘this, yes.

A Q. Is i1t falr to say that you saw a.large number of .
peopie in the store and a large number of children? Is
that correct? - A. Yes. :“ l |

Q. Tell me‘everything that happénéd from thé'time

you came In the stéré'until.thislaccidéntioccurréd. A.

Well, wé éntéred the‘storé;,Of coﬁrse 1t was new, SO we
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dld not know Whéréfanytning'was.“.sc*

[page 1457 natﬁrally wé'weréfloékiné'énd.shdpping at'thé
same time. |
At the time of the mccldent we were standing
betwéen the éold'storagé“casé”and.thé Coca-Cola rack where
the drinks were stored. Thé gentleman carrled the tray
like this (1llustrating) over his head and walked by and 2
bottle fell on thé'floor énd:glass wént évérywhéré.
Q. Whéré'Was thé’man with'thé tfay whén you flrst
.saw him? A. T wash't'noticihg the man. T did:not notice
‘him until I saw him walk by and then the bottle fell. I
could not teli yoﬁ what hé.had on; A1l T know 1s that
he did have a tray over ﬁis héad. Hé was‘holding 1t up
like this (indicating).: |
Q. Was he a young man or old man? A. I did not
notice him.‘ |
Q. Was he white or avNegro?l A. He was white.

. Q. What color halr did he have? A. I could not tell
you. I would not be able to téll you what color halr your
hair 1s when I leave héré. |

Q; D1d hé'appear to'yoﬁ to be around twenty-one &ears
of age? A. A young pérséﬁ T would say: T.say "young" be-

cause I feel that T.am yoﬁng; T don't imaginé'he was much

Ipage 146] yoﬁngér-than T am.
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Q. What color elbthesidid he have on?7 A, T could » )
not tell yoﬁ; To be honest, I can't remember what color
he had on. | ‘

Q. Did you see his face or not? A. Ohi'l'saw his
face, “but I could not tell you what color hls eyes were.

Q Did .he have on glasses” A. T could not tell you.

Q. D1d he have any sign or name or anything on the
front of hils shirt? A, I dld not notice |

Q Did he have any sign or name. on the back of his
shirt° A I could not tell you that, either., , |

Q Where was he when .you first saw him° A. He was
.going by He passed between my mother-in—law and the rack.
He walked like this (illustrating) T don't know where he
was going He went down that aisle.' | _
. Q. Where were you standing at the time he walked by”I
‘A I was standing beside her With my little girl

Q. Were you. standing on the right of her or
[page 147] on the left of her? A. On the left.
Q. On‘the left of her? A. Yes, sir. I am not-sure,
but I am pretty sure. |
N Q ‘What is'your best reCOllection as to where you
were standing° A. T was standing next to the cold storage
case, so I would have teo say that I would be on her left.

Q. Did you have a clear view of your motherelin~law?
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A, Oh, yes, She was ‘standing right there beside me.,

Q. Did you have a clear view of the- drink racks° ,At
vl would say yes. . ‘

Q. Could you loOk'andusee theidrink'racks wlthout any
trouble? A. Yes, sir..

Q Were the drink racks filled up, or- were there some
bottles missing In the drink :r'acks‘7 A There may have been
a few missing. I .can't say. But it was pretty full. After
all, it was the grand opening They were keeping things
stocked up. |

Q. Had. yod seen them stocking anything dp”
[page 148] A. On, yes. That was what the gentleman wilth the

tray was doing. He was restocking

Q. What was he restocking? A. I don't know. I did
not stop and ask him. |

Q. How do you know he was reStocking? A. Because -
he was ‘carrylng the tray, just 1lilke any other:storevwould
‘use to restock with. I.don't know what he had in the’tray.
At the time of the incident 1t Wasn't that important'to
us. We did not realize what damage 1t had actually done,
so we did not worry We were not concerned with these
little details.‘t

Q. What dig he have in the tray° A. I don't know,
NS could not tell you., I assume that that was what he was
.doing."l don’t'knOWx_
Q. Did you see the drink rack before he got to the -
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drink rack? A. Oh, yes. T had seen it before he ever .
appearéd. | _ a | | |

Q. Had you walkéd'prétty closé to‘thé‘drink‘rack
before the accident occurred° A” T had walkedlby 1t.

Q. How close had you gotten to 19 A I would say
2 or 3 feet from it, anyway.

Q. And you looked at 1t?.
[page 1497 A, Yes, sir.

Q. Did you see anything 1n the drink ‘rack to cause
you any concern or not? - A. No. It was Just an ordinary
drink réck;

Q. D1d the drinks appear to be 1n placé, other than
the missing bottles? A. Like T said;'it was stocked pretty
‘well full. | |
. Q. Did you séé any dfinksslaying on ﬁhéir sldes, or
‘anythihg'like that? A, NO.:I did not see any-iaying down.
:They were all sitting up;' _

Q. ‘They were all sittiné u§? Did you see any drinks
hanging over the edge of the shélf or not? A. I would say
there might have been a few. T could not swear to it. This
particular bottle was.hangingﬂéver the édge, but'it was"
full.

Q. Pardon? A. The rack was full. Maybe there were
one or two bottles‘missing; but it was pretpy,f@ll.

Q.-How‘many_bottlés atd yoﬁ'séé hangingiovér the
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edge? A. I could not'tell“yoo. T am not even éoing to
_8lve you a number, because T couldn't

Q. Did you see any bottles at 'all hanging

[page 150] over'the edgel' A There were all kinds of
bottles in that rack

Q. What kinds of bottles were in the rack? A. Coca-
Cola, Pepsi and 7-Up. The rack was full with different
kinds of bottles. _ .4

Q. Did you see‘any drinks at all haﬁging over the
"edge before this man passed by? Aw T can't answer that
questlon because I don’t knowm I did not look at the rack
close enough to tell whether the bottle was hanglng over
the edge'or not. That 1s as honest as I can be. T am
sorry if you want somethlng else; bﬁt that 1s the best I
can do. '
” Q. Is it fair to say that you did not see any drink
;bottles hanglng over the edge°. A. No, 1t would not be
fair to say that,-either. ‘ | |

Q; D1d you see any drink‘bottles hangingvover the
edge? A. What do.you mean by "hanging"? Do you mean half
off or what? |

Q. Assuming that this is a drink rack and the bottles
are. back there sitting in the rack and this is the side of

the rack, did you.see-any bottles hanging.over the edge like
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that ‘or not?

[page 1511 A. There wouldn't be any hanging over that far;
s so; I‘sﬁrély'wbﬁld have noticed 1t.

Q. D1d you see any hanging over at all? A, There
could have been some hanging just a little bit-over the
edge. There could have béén: I am not saying there was.

Q. deyoﬁ don't know if'théré were any drink bottles
hanglng over'the édge; 1s that right? A;,i don't know.

Q. Describe the path of the man with the tray, and
what happened from the time he walked by you until the
bottle'bfoké; A. The Hest of my recollection 1s that my
mother-in-law was stanaing héré and T was standing here.
My little girl was with me, of course. To my recollection
he walked betwéen thé drink rack and my mothér—in—law
‘with the tray. Just as he passed by the bottle fell.

© Q. D1d he bump into the rack? A. I could not tell
you. | | | '

Q. Did he strike ‘the rack? A. I could not tell you
that, either. -
Q. Did yoﬁ:see tﬁe.tray:striké any boﬁtles on the
" rack? A. No, sir. As T said, I did nét notice it that
much. I did not even no@icé him whén he went by unt11
[page 152] the bottle fell. So I don't kriow whether he
hit the bottle or the rack, or what he hit.

A1l T know is that as he went by the bottle fell.
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Q. Dld yon see'thé‘rackﬂshake”orﬂmove'as he pessed
by? A. No. o o

Q. Dia yon-see'anyrpartrof his body or uniform come
in cOntact'with‘the‘rackV A“ No. |

Q. Did you see any part of the tray come Iin con~-
| tact wilth the rack° A. No.

Q. Where was the bottle when you first saw 1t?  A.
It was sitting'on the rack; naturally. Tt was*close‘to
the edge. I can't say whether the bottle was hanglng over
the edge or not. T want'yon to understand that; But 1t
was at_the front of the'rack; as all of them were.

' Q. Then vhen d1d you next see the bottle? A. When
1t hit the floor and shattered.
: Q. Did yon ever see the bottle in the alr before

1t struck the floor° A. No, T did not. | |
: Q. Where was the man when the bottle struck
"i[page 153] the floor?‘ A. T don't know, to- be honest .

Q. Where dild the bottle hit? A, As he walked by
the rack the bottle fell. He turned I guess
BY MR. HARRIS: o

Q. Don't guess. If.youwsaw it happen,say so, but
dqn't’guess - A, I am only telling you what -~

Q. - what you saw, and’ do not guess at anything.
A. I can only guess at the feet because I d1d not measure

them.
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' Q. You say that you guess he turned around If you
‘saw him turn'around, thatwis;allrright. A. All right,
strike 1t then. I don't‘know'whether”heftﬁrned around or
not. T will put 1t that way But I am pretty sure that 1if I
heard something break I would turn around

. Q. Statefjust'what'you'saw.: A.‘O.K.! He was aboﬁt
:2 or 3 feet I ﬁoﬁld say pastnthe rack‘when T heard the bottle.

fall. 0.X. Is .that all right?

[page 154] BY MR. LANDRUM: |
Q. You say that you heard the bottle fall? A.
Yes. 4 , - | ; _ . C | :
Q. Was that what attracted your attentlon that a
bottle had_fallen? A. Yes. T was looking in ﬁhe cold stor-
age case at the time. When the bottle hit I was more con-
cerned with'my daﬁghter,than I was my mothef-in—law, until
lI saw the blood on her leg. _
| Q. Where did the_betﬁie hit'wifh'fefefence to where
your mother-in-law was sﬁanding? A. it;ﬁit almost right
In front of her. | | _ |

Q. Right in front of her° A. Yes,'sir

Q. How far from her? A. T could not ‘say. It could
not have been more than a'feot'or foot and a half.

Q. Where was your mother—in-law 1ooking or pointing

at the time the bottle fell ~ that is,'was she pointing

toward the rack or down the aisle; or where? A. No, she
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wasn't turned toward the rack. Her s;dé Was:té<it; td the
rack. | | _

Q. Her 'side was to fhé'rack?v A; Yés;‘hér-right slde. .

Q. Whéréidid thé'bottré'fallv'You sald that

[page 155] her right side was’ turned toward the rack? A.
Yes, sir i think now., I am pretty sure 1t was,
yes.,' |

Q. Where d1d the bottle fall with reference to where
Vshe was standing? A It fell I would say in front - like
catercornered to here.

Q In front of her or on the side of her? A, I will '
‘show you the best I know how. |

Q. Let's do that. A. She was standing 1llke this,
and the bottle fell like this (indicating)..

- Q. Draw a dilagram, if’yqquill; shoWing the coun~
. ters and the door to the back of the premlses. A. T
don't know anything about the door to the back of the
premises. I haven't been‘in tﬁere'but twiCé.

Q.lDraw a diagfém of the interior-of“fhe store and
the racks, . the bést‘yoﬁ can. ‘A. 0.K. (Draws) - Thils 1s. the
drink réck. T do know ﬁhat; The cold storagé 1s along in
here. I am not very artistic. Right here, 1f I remember
correctly, they had a caSé“thatlhad Camellia,foods in it,
_1iké'potato salad; cold slaw aﬁd stuff old'that: What

théy havé now I don't know, ALl along héré.they had a meat
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counter.

'Q. What 1s this right here that -you have

[page 1567 drawn? A. That was where they had the meats and
| stuff:‘ A |

Q. Write "Meats", 1f you would. A. (Does)

Q. What'was‘ovér heré? A: Thét'was Wﬁénfthéy kébt
egés, hoﬁ dogs; goiogna; milk; drangé jﬁicé - stuff llke
that. f a | |

Q. Write that on there, 1f you would. A. (Writes)

Q. "Dairy Prodﬁcts"-is all rigﬁt; What is this right
“here? A, That 1s whéré tﬁéy had a spécial; Caméllia foods.

Q. Write "Camellia foods" there, 1f you will. A.
(Does) This 1is the drink rack. '

Q. What was behind the drink rack? A. There is a
‘counter right along here, unless théy have movéd 1t. Any-
‘;way, 1t was there then. This‘had-cookiés'and stuff like
that. | |

Q. Draw a square or rectangle, thevbest you can,
showing where your mother's cart was ioéated at the time.
the aécidenﬁ occurred;_ A;-I cah’t remémber even having a
cart, T doﬁ't think we‘had‘é ¢art{ T am not sure. I can't
_Ipagev157l_ swear to itQ\Bﬁt I'cou1d show you where my

| ' mother~in-law Was\standingl B '
Q..Draw a cirélé'Shdwing'whérélydﬁr‘mothér—innlaw

was %bandingx A, This is approiimatély whéré shé was
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standing (1ndicating) I Was‘riéhtrhére wlth my daughter,
as T remember. | | ”
| Q. Draw a 1ine showing where the man was frcm the

time you flrst saw him untll the accident occurred and he
left the area whére'thé'accideht'dccurred. A.'As T remem-
ber he came from back,here; which 1s the storage room., He
came'fromvback'here'and came around like this. That 1s the
way T remember it. | o

Q. He came around like that? A. Yes.

‘Q. Put an arrow inifrcht of that. A. (Does)

Q. And mark opposite that "Direction of Man." A.
(boes) ‘ |

Q. Assuming thet the clrcle there 1s your mother—
in-law, point with an arrow'the direction in which-she was
looking, 1f you will. A. She was looking like this (in-

dicates). She was talking or something.

[page 158]I Q. Write over here‘"Mre. Owene.ﬁ A. (Does)
lQ. To whom was she'talkiﬁg? A. Mr. Spence.
Q;.Mr. Spence? A. Yes, sir. ‘
Q. i see. Where was Mr. Spence standing° A, Right
here, I imagine (1nd1cating) - |
Q. Draw a line out. from that and‘mark thatfﬁMr.
Spence." A, I don't even, know his full name,
| Q. Draw a circle where the bottle fell, ‘or where

‘you saw thevglass. ,A. Right‘here'(indicating).' of course
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that was where 1t "hit and splattered That was’ where most
of the glass and Coca—Cola was.
Q. Draw an. arrow away from that bottle.» : (ﬁoeS)
Q As I understand your diagram, your mother—in~law
‘was looking in this direetion here? A Yes, sir.
Q. Which would mean that her right side would be
toward the point where the bottle fell; is that correct?

A. Yes.

[page 1591: Q And he went in thils direction here, is
| | that correct? A. Yes, sir
'Q. How far was_the polnt where the bottle hit from
the drink rack? A. I would say maybe a foottor foot and
a half, not any more. | |
Q. In which hand did he have the tray that we are’
K talking about here: the right ‘hand or the left hand? A.:
; I could not tell you I do know that I saw him carrylng it -
over his head 1like this (illustrating), but I could not
tell you what hand he had 1t in. I honestly couldn't.
Q. And you were with her? A.-I was:with my mother—
in-law. | | | | |
Q. Did you see any counters anywhere close by where
they were giving free Pepsi Colas or free Coca—Colas° A
I can't remember. I am pretty-sure T did, but I don't
remember | |

Q Did you see any free Coca—Colas being given away?
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A. T don't know, | |
| Q. Did yoﬁ'seé'anypfrée”Pépsi.Colas.being‘gi&én
away? ‘ ” | | |
[page 160] A. I don't remember.
| Q. Do yoﬁ remémbér anybOdyvasking‘youiall 1f you
wanted a free Pepsi? A. T don't rémémbér that..
Q.;Do you rééail what yéur mothér—in-law was talking
to Mr.'SpénCe abdﬁf? A; No; sir: T wasn’t'listéning.

Q. Wnat heppened té the gentleman who had the tray
after the bottle fell? A. As T say, he went on down the
alsle. Where he'wént-thén T don't know:

Q. Did he comé béck or not? A; T don't remember.

_ Q. I wondér if yoﬁ would writé your namé on this
dlagram and date 1t, please. A. What is the date of today?"
. BY MR. RUSSELL: | | |
Q. The 22nd, all day..

MR. LANDRUM: T wowld 1ike to have this marked for
purposes of identification, also. (Marked by the
reporter "Defendants' Exhibit 3 for Identification.")
[page 163] BY MR. LANDRUM:
Q. Could you tell what kind of bottle it was? A. It
was a Coca-Cola bottle. To the best of my knowledge 1t was.
Q; What color was ?hé bdttlé? A: It was réd wlth a

blg whité Coca—Colé sign on'it:a‘ohé of thdsé'big'32 ounce
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'bottles, I guess was. what it was..
- Q. Dia you actually see "Coca-Cola" written on this
~glass that was lyingvon the‘floor? A. Yes. I think I would

be correct 1f I saild "Yes."

*¥*¥
[page 1651 BYlMR.’RUSSELL: |
Q. stt_twe or ‘three 1ittle quick questions. The
identity-of'the men who had the tfay you really

don't know at all,tdo yoﬁ? A, No, sir. I could not tell you.
XX T T : ' :

[page 167] BY_MR.‘HARRIS:
Q. Mrs. Lowe,_I‘have Just a couple of questions.

I tried to pick up your testimony. At-eﬁe time you said you
were not paylng particular attention; and then agaln you
iseemed_to.know rlght much about'what hapbened. Let me ask
you this‘now. Your mother-ln-law has stated fhet she did
havevher eyes on this man'who.was comlng ouﬁ,of the door,
and that he did have the tray up. A. Yes, he did.

Q. And that he was walklng hurrledly, at a fast pace.
4A. Yes. |

Q Not running, but was walking at a fast pace as ir
he were 1n a hurry to get somewhere. A. Yes

Q. And that’he'swung‘around in'front'of.her and ehe
saw the tray hit the bottle and krock 1t off the rack. Were

you in a position to see whbther or not 1t actually hit the
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NANCY NTXON LOWE -

bottle, or would you agree with her that it did hit the
' bottlevand knockfit'off?“A; I‘am éoing.t0'havé to say
Athét I‘caan'agréé wlth elther one of yoﬁ;,becaﬁsé T don't
know. |

Q. Yqﬁ Just don't‘knbw?’ A: No;'sir: I dia seé the

'man,with‘thé tray; and he did walk -

[pagé‘l68] Q; Was he bétwéén ybﬁ and‘thé réck when he |
| went by? A; Whén hé wént'arbund hé went

around my mothér—in;law; séé; with ‘the tray:

Q. So you would not say that hé'did,not'hit'the
bottle? A. No. ,

Q. And you would not say that he did hit the
bottle? A..No, sir,
. ‘ Q. And the reason for ﬁhaﬁ'is that you couldn't
" see; is that right? A. That 1s right. B

Q. Elther that or yoﬁ'weré not payingvthat much
attention? A. But I did see 1t when it hif the floor,

and it was in front of my mother-in-law,
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‘Filed February 8, 1973

" MOTTON FOR SUMMARY ‘TUDGMENT

Comes now thé déféndant, Allégheny,BeVérége‘Corpora—
tion, and pursuant to Rﬁle"3520 of‘thé'Rﬁlésibf the Su-
preme Court of Virginia; movés this ﬂonorable‘Court for
summary.jﬁdgmént by reason 6f the followlng:

1. That paragraph éight'of the plaintiff'vaotion
for Judgment-statés that an agént; servant br'emplqyee of
the defendant, Cecil Rédd and Charles'Rédd, while carrying
a tray at a position above his shoﬁldérs, négligently,
carelessly and recklessly struck and knocked or caused
to fali from the display racks allegéd to have been set
up by this‘defendant, a largé.glass bottle of Coca-Cola
under pressure, causing Said_glass bottle of Cdca—bola
to strike the floor of said supermarkét‘with.great force
" and to.théreby éxpiode'shooting and driving wilth great
- force and Violencé‘fragménts'of the broken Cdca—Cola
~glass bottle déeply into plalntiff's leg.

2. That on Décembér 22; 1972 a depositlion of thé
‘plaintiff,vMariOn Cg.Owens, was takén'at the law offices
of her attorney.» ‘ |

- In this déposition; copy of whlch 1s enclosed and
begged to be read as parf of this'motion;‘thé plaintiff
testified ﬁnéquivocally, at length, without hesitation

and on several differént'OCcasions throughoﬁt'the deposl~-
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tion that é maﬁ she ‘could ﬁot'idéntify came. from a door
in back of the store with a tray balanced on his hand up
by hils Shoulder, came around in front of her cart at a
 rapid pace and that the tray struck a bottle on the cor-
ner of the shelf and that when he struck 1t, the bottle
fell off and shattered. |

" Thils defendant reférs spécifically.to pages 67
through 80, pages 110 thfoﬁgh‘llB and.pageé 117 through
_126 of the deposition iﬁ support of 1ts motlon.

| 3. That under the facts and circumstances elicited
both from the pléadings and the plaintiff's own testimony
the proximate cause of the accldent and injury was the
negligence of a pérson_unidéntifiéd éxcépt by way of alle-
~gatlions in the Motion forlJﬁdgmént which alléges ih para-
_graph elght that the unidentified person who knocked the
”bottle from thé stahd was an agént; sérvantrbr employee
"of the defendants Cecil Redd and Charles Redd, individual-
1y and t/a Redd's Supérmafket;'

WHEREFORE, the defendant, Allegheny Beverage Corm
poration moves this Honorable.Coﬁrt fér‘sﬁmmary Judgment
and disﬁissal from this case.

ALLEGHENY BEVERAGE CORPORATION

""" /S/"William M.<HafrIS""
Of Counsel
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Filed February 8, 1973

* MOTION FOR SUMMARY JUDGMENT

Comgs now the deféndant; Norfolk Coca-Cola Boﬁtliﬁg
Co., Inc., and bursﬁant to Rule 3:20 of the Rules of the
Sﬁpreme Court of Virginia, movéé thié Honorable Court for
éﬁmmary judgmént by réason of the followlng:

1. That paragraph éighﬁ of the plaintiff's Motion
for Judgment states that an agént; sérvant or employee
of the defendant, Cecil Redd and Charles Redd, while
carrying a tray at a position abOvé his shoﬁldérs, negll-
‘gently;-caréléssly and rédklesSly struck and knocked
or caused to fall from téé dlsplay racks alleged to have
been set up by anothér d%fendant; a large glass bottle
of Coca~Cola under préssﬁré, caﬁsing said“glass bottle
of Coca~Cola to strike t?e'floor of said.supermafket with
{great_forée and to thereﬁy éxplodé shooting and drilving
fwithtgreat force and violénce'fragments of the broken
Coca-Cola‘glass bottle déeply into plaintiff's leg.

2. That on Decembér 22, 1972 a deposition of the
plaintiff, Marion C. Oweﬁs, was taken at the law offices
of her attorney.l \ ’ ' | _

In this dépositioné copy of whilch has previously
been forwarded to this Honorable Court and begged to be

read as part of this motion, the plaintiff testified un-

equivocally, at'léngth; wlthout hésitation and on several
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different occaslons throughout the deposition that a man
she could not ldentify came from a door 1n back of the
store wlth a tray balanced on his hand»up by hils shoulder,
came around in front of her cart at a'rapid pace and that
the tray struck a bottle on the.corner of the shelf and
that when he struck it, the bottle feil off and shattered.

This defendant refers specifically to pages 67 |
through 80, pages 110 through 115 and pages 117 through
126 of the deposition in support of 1ts motlon.

3. That under the facts and circumstances elicited
both from the pleadings and the plalntiff's own.testimony
the proximate cause of the accldent and injury was the
neglligence of a person unidentified ekcept by way of alle-~
~gations in the Motlon for Judgment’which alleges in para-
~graph elght that the unidentified person who knocked the
lbottle'from the stand was an agent, servant, or employee
'of the defendants Cecil Redd and Charles Redd, individual-
ly and t/a Redd's Supermarket |

WHEREFORE the defendant Norfolk Coca—Cola Bott 1~
ing Co., Inc. moves this Honorable Court for summary Judg-
ment and dismissal from this case. ‘

NORFOLK COCA-COLA BOTTLING CO., INC

By ...... /S/ Ph.ihlli.p. E . L.andr:um .. . .v . .
Of Counsel
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1973

_Messrs Robert E. Gillette and G Blalr Harry, Attorneys

at Law
Post Office Box 1621
Suffolk, Virginia 2343&

Mr. Joseph C. Russell Attorney At Law.

200 West Grace Street - Room U26
Richmond, Virginia 23220

Mr. Philip E. Landrum, Attorney at Law
Board of Trade Building.

Plume and Atlantic Streets

Norfolk, Virginia 23510

Mr. William N. Harris, Attorney At Law
Virginia National Bank Building
Norfolk Virginia 23510

Mr. Allan S. Reynolds, Attorney at Law

One Main Plazd East
Norfolk, Virginia 23510

Nt

Re: Marion C. Owens

' V.

'Redd's Snpermarket, et al.

Gentlemen:

Cecil Redd and Charles Redd, t/a

After reviewing the transcript and the authorities

submlitted I am of the oplnlon that the motlon for summary

Judgment should be sustalned for the defendants:

Norfolk

Coca—Coia Bottling Company, Incorporated; Pepsico, Incor-

porated; and Allegheny Beyerage Corporation,

The motion

for summary Judgment 1s denied as to the other defendants.
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Gillette & Harry et al. April 2, 1973

It 1s apparent thaf theré will be some conflict as
to the agency of.thé émpléyéé,or person who actually knock~
ed the bottle off the shélf and causéd'the injury. With
regard to the corporate défendants, they certainly could
not have foreseen that'someoné woﬁld knock a bottle off
the.shelf. The plaintifflby hér own deposition exon-
erates thé corporate deféndants from any - 1liability in
this case. There is no évidence that this bottle would
have fallen for any othériréason than the fact that 1t was
knocked off the shélf by:a man carrying a tfay who came
from the back room of the store. The bottle was struck
with such force that it Iandéd at least three feet out
in the aisle. The evideﬁce further discloses that the
bottles were piaced on the rack sOmé two or thrée days
earlier and that some boﬁtlés had been removed. The
space between ﬁhé bottlés at the time of the accident
indicates that someone either bought or moved other bottles.
Certainly there i1s no evidence to indicate that any of the
corporate defendaﬁts, their agénts, or employees, played
any part in this.v

The negligence of:the man with the tray was the
proximate causé of the aécident.- Thé bottlé would not

have fallen but for this act of negligénce.

pee iiaanss " Al G At e ik § A4
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I would appreciate Mr. Harris' préparing the necess-
ary order, preserving plaintiff's ékception to the Court's
ruling.

It was my undérstanding<whén the motions were heard
~that Pepsi-Cola Bottling Company of Cehtral Virginia which
was represented by Francié‘Clark would be ndn—suited. I
would appreciate Mr. Gilletté's forwarding to me an order
non-suiting Pépsi-Cola Bottling Company of Central Vir-
~ginla. | |

Yours very trﬁly,
/s/ James C. Godwin
James C. Godwin, Judge
JCG:E |
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‘Filed May 16, 1973

"ORDER

This day came the defendants, Cecil Redd, Individual-
ly, Charles Redd Individually, Ce01l Redd and Charles f
Redd t/a Redd's Supermarket Norfolk Coca—Cola Bottllng
Co., Inc., Pep31co, Inc., Allegheny Beverage Corporation
on their individualvmotions for’summary judgment and
MariOn‘05'dwens;_the'plaintlff; all by‘counselgdand_was
Largued. B | - |

After argument and after reviewing the transcript
and the authorities subnitted and studled, it is

ORDERED_that the motions for summary Jjudgment be
sustained as t6 the defendants Norfolk Coca~Cola Bottling
Co,, Inc.Q*Pepslco; Ine.; and Allegheny Beverage'Corpora—
tion,,and they are.herewith'diSmissed.

| It_is further ORDERED that the motion for summary

judgmentlis herewith”denied as to the~defendants Cecil
Redd, Individually, Charles Redd, Individually and Cecil
Redd and Charles Redd t/a Redd’'s Supermarket

To all of which action by the Court the plaintlff
-Marion,c. Owens and the defendants, Ce01l Redd, Individual-
ly,-CharleS Redd, Individually and Cecll Redd and Charles

Redd t/a Redd's Supermarket, respectfully except.
o - 5/16/73°
..... e /S/ B JameS C GOdWin e e e e e
‘ Judge'
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Filed May 23, 1973

 NOTICE OF APPEAL AND ASSIGNMENT OF ERRORS
_ - L

lPléintiff, Marion C. Owens, hereby gives notice of
appeal from the order reﬁdered’in this case on May 16,
1973, to the Sﬁbreme'Coﬁrt'of Virginia and hereby assigns
the following errors:

1. ' The Court'erred in enfering.its;order sustain-
ing the motions for eummary judgment‘as to'theldefendants,A
Norfolk Coca-Cola Bottling.Co., Inc. -and Allegheny Bever:
age Corporation. ' |

2. Theecourt erred in ruling fhat there were no
_material facts genuinely in diepute.

3. ' The court erred in ruling that the defendants,
Norfolk Coca-Cola Bottling Col,'Inc. and Allegheny Bever-
age Corporatlon could not have beeﬁ negllgent in caus1ng
plaintiff's. injuries.

Pursuant to Rﬁle 5:6 of the Sﬁpreme Court of Vir-
~ginla, a transeript*of facts end testimony is to be here-

~after flled.in accordance with Rule 5:9.

Respectfully,
Marion C. Owens

By /s/ ‘Robert E. Gillette
Counsel
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CERTIFICATE OF SERVICE

This 1is to cértifyithét;'ét'thé'timé'of,filing
the Brief of the Plaintiff in error with the Clerk of the
Supreme Cburt of Virginia; twéﬁty;fivé'cepiés of the fore~
going Appendix were filed in the office of the Clerk of

by mailihg Same on December 17,1973,

the Supreme Court of Vlrginia Aand that three coples-
of the foregoling Appendix were mailed to each of the.
followling: Joseph C. Rusgell, 200‘Wesb Grace - Street, Room
426, Richmond, Virginia 23220; Coﬁﬁsel for Defendant in
error, Cecil Redd, individually, Charles Redd, individually,
Ceclil Redd and Charlés Rédd; t/a'Rédd's Supérmarket;;Philip
E. Landrum, 519 Board.of Tradé Bﬁilding; Plumévand Atlantic
'Streets, Norfolk, Virginia 53510, Coﬁnsél for Defendant
in error, Norfolk Coqa—Coia Bottling-Co:; Inc;; and William
M. Harris, 1440 Virginia National Bank Bullding; Norfolk,
Virginia 23510, Counsel féf Défendant in error, Allegheny
Beverage Corporation; all?doné this \1th day of December, |
1973, pursuant to Rule 5:?5 of the Rules of the Supreme

Court of Virginla.

- - Robert E. Gillette
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