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IN THE

Supreme Court of Virginia
Record No. 730772

GULF RESTON,INC., Plaintiff in Error

v.
MRS.CHARLESJ. ROGERS,Executrix of the
Estate of Charles J. Rogers, Deceased,

and

PROSPECTINDUSTRIES,INC.,Defendants in Error.

APPENDIX

MoHon for Judgment

To: THE HONORABLEJUDGESOF THE SAIDCOURT
COMESNow the Plaintiff, Mrs. Charles J. Rodgers, by counsel,

and moves this Honorable Court for judgment and award of execution
against the Defendants, Gulf Reston, Inc. and Prospect Industries,
Inc., in the sum of Seventy-Five Thousand Five Hundred Dollars
($75,500) based on the following causes of action.

1. That on Monday, September 7, 1970, at approximately 6 :30
p.m. the decedent, Charles J. Rodgers, was on the balcony of his
apartment in the process of preparing for a barbecue that evening.

2. That at the same time and place aforesaid, the said apartment
was owned by and under the control of the Defendant, Gulf Reston,
Inc., and the decedent was a tenant in the said apartment.

3. That at the same time and place aforesaid, the Defendant,
Gulf Reston, Inc., had contracted with the Defendant, Prospect Indus-
tries, Inc., to do certain repair and maintenance work on the roof of
the aforesaid apartment and for some time prior thereto the said
Defendant, Prospect Industries, Inc., had been working on the roof.

4. That at the same time and place aforesaid, the Defendants,
Gulf Reston, Inc. and Prospect Industries, Inc., were under a duty
to maintain the apartment project free of hazardous conditions.

5. That at the same time and place aforesaid, prior thereto the
Defendant, Prospect Industries, Inc., through its agents, had left
several cans of gilsonite on the aforesaid roof and had also left
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ladders leaning up against the aforesaid apartment, which conditions
had existed for some time and which were known to exist by both
Defendants.

6. That at the same time and place aforesaid, both Defendants
knew or should have known for some time that minors were playing
on the roof and that occupants of the apartments had advised the
Defendants of this fact and had asked that steps be taken to correct
the situation.

7. That at the same time and place aforesaid, the Defendants
failed to take any corrective action to prohibit the minors from
gaining access to the roof even while the repair work to the roof was
being done.

8. That at the same time and place aforesaid, the Defendant,
Prospect Industries, Inc., was acting as an agent for and on behalf
of the Defendant, Gulf Reston, Inc.

9. That at the same time and place aforesaid, as a direct result
of the breach of the Defendant's duty, certain minors caused the
gilsonite aforesaid to be poured upon the decedent.

10. That as a direct result of the aforesaid negligence of the
Defendants, the decedent died on September 18, 1970.

WHEREFORE,the Plaintiff, Mrs. Charles J. Rodgers, moves for
judgment and award of execution against the Defendants, Gulf Reston,
Inc~ and Prospect Industries" Inc., in the sum of Seventy-Five Thou-
sand Five Hundred Dollars ($75,500) together with interest and
costs in her behalf expended.

Order
Heretofore on the 22nd day of January, 1973, came the plaintiff,

Mrs. Charles J. Rogers, Executrix of the Estate of Charles J. Rogers,
deceased, by her counsel, Thomas O. Lawson, and the defendants, Gulf
Reston, Inc., and Prospect Industries, Inc., by their counsel, George C.
Towner, Jr.; and

Thereupon came a panel of thirteen jurors which was sworn on
its voir dire and was found free from exception and from which panel
each side struck three.

Thereupon came the panel of seven which was sworn asa jury
as the law directs for the tria1 of this case.

Whereupon counsel for all parties made opening statements and
counsel for the plaintiff proceeded to introduce her evidence. At
the conclusion thereof, counsel for the defendants, out of the presence
of the jury, moved the Court to strike the evidence of the plaintiff
as to both defendants, which motion was argued by counsel and which
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motion was denied by the Court, to which ruling the defendants, by
counsel, duly objected.

Thereupon the case was adjourned for the day.
Thereupon at 10 a.m. on January 23, 1973, counsel for the

defendants again out of the presence of the jury set forth an additional
ground for the motion to strike which was argued by counseL Said
motion was again denied.

Thereupon in the presence of the jury the defendants proceeded
to introduce their evidence and the plaintiff introduced her rebuttal
evidence and at the conclusion thereof the defendants renewed their
motion to strike the plaintiff's evidence which motion was denied by
the Court.

Thereupon out of the presence of the jury, the instructions were
argued by counseL

Thereupon the jury returned to the jury box and was introduced
by the Court and after hearing closing arguments of counsel the
jury retired to its room to consider its verdict. After a time the
jury returned into court and presented the following verdict, to-wit:

"We the jury on the issue joined in the case of Mrs.
Charles J. Rogers, Executrix of the Estate of Charles J. Rogers,
Deceased, vs. Gulf Reston, Inc. and Prospect Industries, Inc., find
for the plaintiff against Gulf Reston, Inc. only and fix damages
as follows:

"1. Under paragraph 2 of Instruction 3 amount $25,000to be
proportioned as follows:

to Mrs. Charles J. Rogers $20,000
to Judith Rogers, Daughter $4,000
"II. Under paragraph 2 of Instruction 3, amount $50,000 to

be proportioned as follows:
to Mrs. Charles J. Rogers $50,000
"III. Under paragraph 30f Instruction 3, amount $538.31."

/s/ William W. Clardy, Foreman

"We, the jury, on the issue joined in the case of Mrs.
Charles J. Rogers, Executrix, Estate of Charles J. Rogers vs.
Gulf Reston, Inc. and Prospect Industries, Inc. find for the
Defendant, Prospect Industries, Inc."

/s/ William W. Clardy, Foreman

The defendants made no objection in the form of the verdict nor
asked that the jury be polled.
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Thereupon the jury was discharged.
Whereupon the defendant, Gulf Reston, Inc., by counsel, moved

the Court for leave to file post-verdict motions.
Thereupon the Court directed that any post-verdict motions should

be filed in writing on or before the 6th day of February, 1973.
Thereupon Edward C. 0 'Connell entered his appearance on behalf

of the defendant, Gulf Reston, Inc.
Thereupon on the 5thl day of February, 1973, counsel for Gulf

Reston, Inc., moved the 'Court for additional time within which to
file post-verdict motions, which motion was granted and the Court
directed that any post-verdict motions should be filed on or before the
5th day of March, 1973.

And the Clerk of the' said Court is hereby directed to issue
certified copies of this' Judgment Order to all counsel of record.

ANDTHIS CAUSEIs CONTINUED.
ENTEREDTHIS 23rd day of March, 1973.'

Motion To Set Aside the Verdict of the Jury and To Enter Judgment for
the Defendant Gulf Reston, Inc. or, in the Alternative, Grant a New
Trial or a Remittitur

The defendant Gulf Reston, Inc., moves the Court to set aside
the verdict of the jury in this matter and in the alternative to
(a) enter a judgment on behalf of the defendant Gulf Reston, Inc., or
(b) order a new trial on the issue of liability; or (c) enter judgment
that the defendant Gulf Reston, Inc., is jointly liable with the defend-
ant Prospect Industries, Inc. to the plaintiff; or (d) order a new trial
on the issue of damages alone; or (e) order a remittitur, upon terms,
of so much of the damages assessed by the jury as are improper; or
(f) grant such other relief as the Court shall deem proper.

As grounds for the requested relief, the defendant Gulf Reston,
Inc., states as follows:

1. The Court erred in refusing to grant The Motion To Strike
made by the defendant Gulf Reston, Inc. at the close of the plaintiff's
ease.

2. The Court erred in refusing to grant the Motion To Strike
made by the defendant Gulf Reston, Inc., at the close of all the
evidence.

3. The verdict of the jury was contrary to the law and the
evidence.

4. The verdict of the jury was excessive.
5. The Court erred in granting plaintiff's Instruction Number 3.
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6. The Court erred in granting plaintiff's Instruction Number 4.
7. The Court erred in granting plaintiff is Instruction Number 6.
8. The Court erred in granting plaintiff's Instruction Number 9.
9. The Court erred in granting plaintiff's Instruction Number 10.
10.The Court erred in granting plaintiff's Instruction Number 14.
11. The Court erred in refusing to grant defendant's Instruction

Number D as offered.
12. The Court erred in granting defendant's Instruction Number

D, as amended.
13. The Court erred in refusing to grant defendant's Instruction

Number F as offered.
14. The Court erred in granting defendant's Instruction Number

F, as amended.
15. The Court erred in refusing to grant defendant's Instruction

H.
16. The Court erred in refusing to grant defendant's Instruction

1.
17. The Court erred in admitting into evidence the photograph

of the plaintiff's decedent. (Transcript, Volume I, Page 104.)
18. The Court erred in admitting into evidence the testimony of

the witness, Mrs. Charles J. Rogers as is set forth in the Transcript,
Volume I, page 113.

19. The Court erred in admitting into evidence the testimony
of Dr. Cassidy as is set forth in the Transcript, Volume I, page 119.

20. The Court erred in admitting into evidence the testimony of
Dr. Cassidy as is set forth in the Transcript, Volume I, page 129.

21. The Court erred in admitting into evidence the testimony
of Dr. Cassidy as is set forth in the ;Transcript, Volume I, page 148.

22. The Court erred in refusing to admit into evidence the correct
question directed to the witness Elmer Birch [sic] as is set forth in the
Transcript, Volume II, page 39.

23. The Court erred in refusi1?-gto admit into evidence the testi-
mony of Mr. Elmer Birch [sic] as isset forth in the Transcript, Volume
II, Page 40.

24. The Court erred in sustaining the objection to the argument
made by counsel for the defendant, Gulf Reston, Inc., as is set forth
in the Transcript, Volume II, page 149.

25. The Court erred in commenting to the jury as is set forth in
the Transcript, Volume II, page 158-160.

26. The Court erred in refusing to giant a mistrial by virtue
of the comments made by the Court as is set forth in the Transcript,
Volume II, page 161.
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Final Order

This matter, came on to be heard on the 22nd day of January,
1973, upon the motion for judgment heretofore filed, upon the various
answers and pleadings filed by the respective parties, upon the trial
with a jury as set forth by a certain Order heretofore entered by this
Court on March 23, 1973, upon the verdict of the said jury and the
filing of various motions by counsel for the defendants, after having
duly considered oral argument of counsel and various memoranda of
law submitted by counsel, and after further having been considered
by the Court that these motions should not be granted, it is hereby

ADJUDGEDand ORDEREDthat the motion by defendant Gulf Reston,
Inc., to set aside the verdict of the jury and enter judgment for the
defendant or in the alternative to grant a new trial or further in the
alternative a remittitur, are each hereby denied, and it is further

ADJUDGEDand ORDEREDthat the jury's verdict be affirmed and
that judgment be entered against the defendant Gulf Reston, Inc.,
in the amount of Seventy-Five Thousand Five Hundred Thirty-Eight
and 31/100 Dollars ($75,538.31) with costs and interest from Janu-
ary 23, 1973, to which judgment and ruling of the Court the exception
of the Defendant Gulf Reston, Inc., is hereby noted, and it is further

ADJUDGEDANDORDEREDthat the jury's verdict in favor of the
Defendant Prospect Industries, Inc., is hereby affirmed, and it is
further

ADJUDGED.and ORDEREDthat execution or further action on the
judgment herein entered be suspended for a period of four months
and thereafter until the Supreme Court of Virginia acts upon a
Petition for Appeal if the same should be filed- as indicated by the
Defendant, Gulf Reston, Inc:, within the said four months and pro-
vided further that this suspension shall not become effective unless
the defendant, or someone on its behalf, shall enter into bond with
corporate surety qualified to do business in the State of Virginia in
the sum of $100,000.00 conditioned -as the law directs, within thirty
(30) days from entry of this judgment, and it is further

ADJUDGEDand ORDEREDthat the transcript of this hearing be
made a pa'rt of the record.

And the Clerk of this Court is hereby directed to issue certified
copies of this Final Order to counsel of record.

THIS ORDERIs FINAL.

ENTEREDthis 18th day of May, 1973.
(Sgd) Lewis D. Morris, Judge
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Notice o,f Appeal and Assignment of Error

Notice is hereby given that defendant, Gulf Reston, Inc., appeals
from the Final Order of this Court granting judgment in favor of
plaintiff against this defendant and affirming the jury's verdict in
favor of co-defendant, Prospect Industries, Inc. entered the 18th day
of May, 1973, and announces its intention of applying to the Supreme
Court of Virginia for a Writ of Error and Supersedeas.

i
Assignment of Error '

1. The Court erred in failing to enter j-qdgment notwithstanding
the verdict in favor of defendant Gulf Reston, Inc.

2. The Court erred in failing to grant a Iiew trial as to aU parties
on the issues of liability and damages.

3. The Court erred in failing to grant judgment notwithstanding
the verdict that co-defendant Prospect Industries, Inc., was jointly
liable to plaintiff with defendant Gulf Restpn, Inc.

4. The Court erred in failing to order a new trial as to the issue
of the damages due plaintiff from Gulf Reston, Inc. alone.

5. The Court erred in failing to order a remittitur, on terms, of
so much of the damages awarded as were hcessive.

6. The Court erred in denying the Moti~n to Strike made by the
defendant Gulf Reston, Inc. at the close of the plaintiff's case.

7. The Court erred in denying the Motion to Strike made by the
defendant Gulf Reston, Inc., at the close of dU the evidence.

8. The Court erred in affirming and ent~ring judgment upon the
verdict of the jury which was contrary to law and the evidence of
the case.

i
9. The Court erred in entering judgment upon the verdict of the

jury which was excessive. I

10. The Court erred in granting plaintiff's Instruction Number 3.

11. The Court erred in granting plaintif£'s Instruction Number 4.

12. The Court erred in granting plainti~'s Instruction Number 6.

13. The Court erred in granting Plaintiff's Instruction Number 9.

14. The Court erred in granting plaintiffls Instruction Number 10.

15. The Court erred in granting plaintiff1s Instruction Number 14.
. i

16. The Court erred in refusing to grant defendant's Instruction
Number D as offered.
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17. The Court erred in granting defendant's Instruction Number
D, as amended.

18. The Court erred in refusing to grant defendant's Instruction
Number F as offered.

19. The Court erred in granting defendant's Instruction Number
F, as amended.

20. The Court erred in refusing to grant defendant's Instruction
H.

21. The Court erred in refusing to grant defendant's Instruction
I.

22. The Court erred in admitting into evidence plaintiff's Exhibit
20, the photograph of the plaintiff's decedent. Transcript, Volume I,
Page 104.

23. The Court erred in admitting into evidence the testimony of
the witness, Mrs. Charles J. Rogers as is set forth in the Transcript
at Volume I, page 113, lines 4 through and including 13.

24. The Court erred in admitting into evidence as evidence from
an expert cardiologist, the testimony of Dr. Cassidy as is set forth
in the Transcript, Volume I, page 117, line 12 through and including
page 159, line 13.

25. The Court erred in admitting into evidence the opinion testi-
mony of Dr. Cassidy regarding cause of death as is set forth in the
Transcript, Volume I, page 129, line 8, through and including page
156, line 15.

26. The Court erred admitting into evidence the testimony of
Dr. Cassidy as is set forth in the Transcript, Volume I, page 148,
line 6, through and including page 152, line 14.

27. The Court erred in refusing to admit into evidence the
correct question directed to and the proper answer of the witness
Elmer Birch [sic] as is set forth in the Transcript, Volume II, page 39,
line 2 through and including page 39, line 5.

28. The Court erred in refusing to admit into evidence the testi-
mony of Mr. Elmer Birch [sic] ,as is set forth in the Transcript,
Volume II, Page 40, line 16, through and including page 41, line 1.

29. The Court erred in sustaining the objection to the argument
made by counsel for the defendant, Gulf Reston, Inc., as is .set forth
in the Transcript, Volume II, page 149.

30. The Court erred in commenting to the jury as is set forth in
the Transcript, Volume II, page 158-160.

31. The Court erred in refusing to grant a mistrial by virtue
of the comments made by the Court as is set forth in the Transcript,
Volume II, page 161.
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Writ of Error

Upon the petition of Gulf Reston, Inc., a writ of error and
supersedeas is awarded it to a judgment renpered by the Circuit
Court of Fairfax County on the 18th day of May, 1973, in a certain
motion for judgment then therein depending, wherein Mrs. Charles J.
Rogers, executrix of the estate of Charles J. Rogers, deceased, was
plaintiff and the petitioner and another were defendants.

!
And it appearing that a suspending and supersedeas bond in the

penalty of $100,000, conditioned according to law, has heretofore
been given in accordance with the provisions ()f sections 8-465 and
8-477 of the Code, no additional bond is require;d.

This writ of error, however, is limited to the consideration of
assignments of error Nos. 7, 8, 20 and 21 which read as follows:

"7. The Court erred in denying the Moti~n to Strike made by
the defendant Gulf Reston, Inc., at the close of all the evidence."

"8. The Court erred in affirming and enteri:p.gjudgment upon the
verdict of the jury which was contrary to lawj and the evidence of
the case. .•

"20. The Court erred in refusing to grant defendant's Instruction

H. "21. The Court erred in refusing to grant d~fendant's Instruction
I !.

On further consideration whereof, it is order that the parts of
record to be printed or reproduced in the appe~dix are to be limited
to those parts of the record germane to assignments of error Nos.
7, 8, 20, and 21, and the briefs to be filed shall be limited to such dis-
cussion as is relevant to the assignments of error upon which this
writ of error is awarded. I

The petition for writ of error is refused: as to the remaining
assignments of error.

Instruction F

The Court instructs the jury that the def~ndants, Gulf Reston,
Inc. and Prospect Industries Inc. are not responsible for the acts
of the trespassers who allegedly poured paint on Mr. Rogers unless in
the exercise of reasonable care they should have reasonably foreseen
that said acts would occur. If you believe by a Ipreponderance of the
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evidence that in the exercise 'of reasonable care the defendants or
either of them should hav.e foreseen that the trespassers would go on
the roof and pour paint on Mr. Rogers, then and in. that event they
are liable to Mr. Rogers' estate only if Gulf Reston, Inc. failed to
exercise reasonable care to prevent the trespassers from going on
the roof and Prospect Industries, Inc. fa.iled to exercise rea.sonable
care in removing paint from the roof which resulted in paint being
poured on M~.Rogers.

If the plaintiff fails to prove by a preponderance of the evidence
that the pouring of the paint by trespassers on the roof \vas fore-
seeable, and that the defendant Gulf Reston, Inc. did not exercise
reasonable care to prevent trespassers from going on roof, then
the plaintiff is not entitled to recover from Gulf Reston, Inc.

If the plaintiff fails to prove by a preponderance of the evidence
that the pouring of the paint by trespassers on the roof was fore-
seeable, and that the defendants, Prospect Industries, Inc. failed
to exercise reasonable care in removing paint from the roof which
resulted in paint being poured on Mr. Rogers, then the plaintiff is not
entitled to recover from Prospect Industries, Inc.

LDM

Instruction H

The Oourt instructs the jury that the defendant 'Gulf Reston,
Inc., was under no duty to the plaintiff to prevent persons from going
onto the roof of the apartment house in question.

Wagnor v Baccheciampe [sic]

143 SE 2d 907
LDM

Instruction I

The Court instructs the jury 'that Gulf Reston, Inc. was under
no duty to protect a tenant against criminal activities of 3rd persons.

LDM



[Volume I, p.26]

1 1

1 PLAI NTIPFS I EVIDENCE

2 BETSY JESSUP,

:{ having been first produced and sworn \'1ClS called for

4 examination and testified as follows:

5 DIRECT EXAN.INA'rION

6 QL"'ESTIONSBY I,m. LA\V'SON:

26 .

7

8 addre.ss?

Mafam. would you state your full name and

9

10

11

A

Q

A

By former address?

Your address at the present time.

Ny name is Betsy Jessup and my address is

12 2907 Normanstone Lan" Northwest, Washington, D. C.

18

14

15

16

17

A

Q

A

Q

And how long have you lived at that address?

Six I;1onths.

Prior to that, -...here'did you live?

.I lived in Atlanta, Georgia for a year.

Now, directing your attention to August 28 of

18 1970, could you tell ...us where you were living at that

19 time?

20

2]

A

Q

1646 Chimney House Road in Reston.

:Now, I f 11 show you some photographs, or a

22 photograph actually, referring to Plaintiffs f Exhibit 2.#

23 and ask you if you can tell us where, on that photograph

BOBBY MCCUNE BLOCK. SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA. VIRGINIA 22310
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2

the

A

12

your apartment •..vould have been located?

It h'aS one of these two (inu;i.cating).. '1'11is

27

apartment right here (indicating).

are located?

I can at this point beca~se I can recogni~' it

4

5

6

1

8

Q

A

Q

l\re you able to tell from the photocJraph

(interrupting): Yes, new I can ..

(continuing): - - \.jhere tOile various apartments

10

11

12

13

14

15

Hj

17

18

H)

- 20

21

22

on the picture.

I can recognize where my apartroent is located

because of the furniture outside of the apartment right

here (indicating).. So this is my apc.n:tuhnt right here

(indicating) •

THE COl';"Ftr: Could you have her nark t1~at?

ViITNESS INDICATES ON PilOTOGR.t'\1?H

I-t is this building right here (indicating) ..

HE~.rrOHNER: Your_Honor please, might I ask that

the witness indicate - - ive are dealing here with

ro~:.t:;:;,,:m<~ ea,::h of these apartments has a different

roof, i£ she ~ould count in from the end, it would

facilitate the Jury and th,,~ Court und Counsel - -

(iiI. Lawson interrupting): Let me ask you,

counting in from th"". end, do you reca.ll- which '.;las your

BOOBY MCCUNE BLOCK, SHonTHANO REPORTt::fl. 5600 MARBLE ARCH WAY. ALr::XANOR1A. VlncfNIA 22310



--------------._---

13

1 ilpartment?

2 A '1."'hi5is my apartment right. here (indicating)

3 this one right here (indicating).
4

5

6

NR. TmVNER: 1i'lould you indicate how many that

vIas, Hr. Lawson?

WITNESS: The si~th one.
7 Q (.l}!r. Lawson continuing): The sixth one from

8 the lake?

9

]0

A From the lake.

Now, at tilat tim., August 28, could you tell us

11 whether or not you recall seeing menan the roof that were

12 doing some repair patch work"'?

13 A Yes. i\.t that time, I had stayed home from

14 school, I mean from Work because I was sick, and during

15 the day, I had gonr outside because it had been nice and

16 I saw men working on the roof. I didr;t't know what they

17 .were doing. During the day, the}" \vere going \.pand down

18 the ladder \vhich was right outside my 'apartment ,,,indm,,,.

19

20

21

22

Q

A

Q

ladder?

A

Outside your apartment window?

Yes.

Do you recall seeing E1en going up and dO"."n this

Yes, I did.
LL . _

BOBBY MCCUNE BLOCK, SHORTHAND REPORTEfl, 5600 MARBLE ARCH WAY, ALEXANllRIA, VIRGINIA 22310
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1 Now, do you rc call how long -that ladJer stayed

2 at tha'c place 'f

3 A \.'7e11, it was a number of ',-'leeks, because I noted

4 that it had been there after I saw the men there that day.

5 I didn't se.;- any more activity on the roof all the week-

6 end or during the "'leek, when I would leave late or come home

1 early, whatever, and so I was disturbed by the fact that

8 the ladder was out there for such a length of time. '

Yes •

{i~terrupting): And it was ~here, where did

Did you see th; ladder there after that date?

;/;'asAugust 28th the last day you saw men \V'orking?

It \lIas - -Yes; I did.

Q

A

Q

.A

Q

9

]0

11

12

13

14 you s:~e the ladder?

15 Ii.: was outs'ide illY \'1indow and it remained in the

16 same spot fer a geod amount of time.

17 Q \n1at did you do, did you do anything about the

18 fact the ladder was there?

19 Yes", I had assumed, since at the tii"ite the

20 cable TV people were putting the cable in the apartn~nts,

21 I had C4SSlF:1ed it was th.: cable TVpeople, bllt I didn' t

22 knowexuctly what they were doing, so I called the

.23 cable TV and I believe I called Gulf Reston, although I am

'.
BOBBY MCCUNE BLOCK. SHORTHAND REPORTER. 5600 MAR13~t ARCH WAY, ALEXANDRIA. VIRGINIA 22310
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2

3

4

5

6

. 7

8

9

10
. \

11

12

13

14

15

16

17

18

19

20

21

22

15

not definitely certain that I did call Gulf too.

Q Now, do you recall the Labor Day weekend?

A Yes, I do.

Q And do you recall what you were doing on that

A I wa5 sailing on the Bay •
Q And when did you leave town?

A I left on Friday afternoon, after work.

Q This would have beEm the Friday before 't..I'1e

Labor Day weekend holiday?

A Yes.

Q Will you tell us where you saw the ladder on that

\'1eekend?

A Yes, it was ther, \17hen I left because I l:',,:member

looking as I left.

Q All right. Now, when did you COIre back?

A On Monday evening around 10:00 P.M.

Q And did you notice the ladder at that time?
I

A It \-;as right there beside !UYwindow..at. the time,

on the ground, propped up against the window.

Q And what Ls tr..4lt area that you refer to?

A There is an area directly outside the window.

30

23 that was an ivy bed and also a flower bed. So it was lying

BOeBY MCCUNE BLOCK. SHORTHAND REPORTER. 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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2

::I

4

5

6

1

s

9

]0

11

12

13

14

15

Hi

17

18

19

20

21

22

23

16

in the iV'.1bed, propped, you- know, ayainst the wall right

there.

Q Now, going back prior to :~ugust 28, now, were '

you ever aware of the £actthat there wer(~people on the

roof, not the workmen, but people on the roof?

A Yes, well, we had some difficulty with that.

There was, from time to ti~e, kids in the-evening

running around, you know, the roofs on ChiLmey House Road,

either on th( Plaza side or on thl:! to."'nh~U5e side.

Q iJou1d you tell us how long this had been going

on?

i\ Oh, I don't ;now. I had moved there in January of

'that year, so I had e.xperienc(~d it and I 1"lad known about

i-I: probably prior to th<:lt also.

Q I mean, of your O',,'II'l personal knowledge, what

period of time?

A Say from January of 1970 on until that day,

you know, between January and September.

Q NOW, again referring to Plaintiffs' Exhibit

Number 2, you might hold this up, if you Will, referring

to the roofs, ','!ill. you indicate 'ilhich area you are zpeaking

about?

A In this area (indicating) arKl here (iildicating) an

BOeBY MCCUNE BLOCK. SHORTHAND REPORTER. 5600 MAReu: ARCH -WAY. ALEXANDRIA, VIRGINIA 22310
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1 also on the townhouse roofs down this way (indicating).

2 Ther,:e were some right here (ind.i.cating) I, at one

3 .time myself, had an apartment right here (indicating) on

4 the second story and I had a townnouse apartment _ _

iJ a two story apartment, and I could hear people running

6 on .the roofs and there were people up there.

32

7

8

Q

A

9 painters use. I believe it was an e~tension ladder if 1

10 am not mistaken.

11 Q Now, do you know the Rogers? Did you know

12 H:!". Rogers?

13 I had met Nr. and Mrs.'Rogt::r~ on one occasion.

14 I did not knO'.oJ them "dell.

15

16

17

18

Q

A

You did not?

No.

!-'!R.J.d\~;SON: 'I'hat is all the questions I have.

THE COURT: Cross e"amine.

CROSS E~\MINATION19

20 OlJESTIONS BY pm.. 'rO~iNE~:

21

22

23

Q

A

Q

Is it Iliss Jessup?

Hiss, yes.

Hr. Li:l.'.'iSOn asked you about the ladder on the 28th

BOBBY MCCUNE BLOCK. SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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1 0.£ August and you indicated that, you were - - you testified

2 that the ladder was up th.ere on the 20th of August ..

33

3

4 A

110w are you certain of that particular date?

Well, I had been - ~ it had beenFrior to that
5

6

'1

s

9

that the ladder had been put there, and I am sure the

ladder \.Jas there on the 2B,th, because I had stayed home

:Eromwork the week of the 20th, someti:ne during that

time, so I had been home and had seen the workmen on

the roof, and I know that it was not moved from that

]0 time, prior to that and up to that time. So it \-JaS there

11 and it hadn't been moved from the time they started

12 working until through Labor Day, because I remenmer seeing
13 'j. t.

14 Q Are you saying that the ladder was never taken

15 down once they started working?

IH A No, not in my area. They had started work dm./fi

17 at the other end and had wor~,<,edup and then when they

18 got outside r,1Y \yindow they stopped.

19 Q You say at the other end, which'end are you

20 referring to?

21 A The side toward the Lake. I am not sure which

22 \'lay they worked, to be, honest \'1ith you.. 1 do remember

28 activity in the area, but I remarked that the ladder

BOBBY MCCUNE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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1 remained so long outside my window.

34

2 Q I see. You saw workmen going up and down the

3 ladder?
4

5

A

Q

Yes. I did.

And it is your recollection that at .theti'l-.e

6 you left to go sailing, the ladder "vas still up?

7

8

9

A

Q

A

Yes. it was still up.

When did you leave to go sailing?

Friday, after ".;ork,. I came hO;~1e, niet my friends

10 that lived across the lake,. th'n we too]<:. off Friday

11 afternoon for the Bay before dark.

12

13

14

15

Q

A

Q

Before dark?

Yes.
In the afternoon?

I can only tell you it vIas habit, be"cause I went

16 almost every weeJ<end and normally I would go be£ore seven

17 or eight o'clock in the evening.

18

19

20

21

Q

A

Q

A

Do you recall the precise time that you left?

No, I don 't recall the precise ti:ue.

Now. did you go sailing the wekend prior to that?

I cannot recall exactly. I would imagine I did

i
\'

.i

1
22 because this w-a;;,as I say. my habit. I sail quite o~ten
23 in t.he summer. I cannot tell you definitely, though.

BOSBY MCCUNE BLOCK, SHORTHANO REPORTER, 5600 MARBLE ARCH WAY, ALEXANORIA. VIRGINIA 22310



1 Q

20

:new, you indicated that there \';ere occasion:::) when

.., ..
.j";,)

2 you ;'iere aware that there were people on the roof?

3

4

A Yes.

How n~ny occasions did you yourself personally
5 see people on the roof?
6 A Oh I1f.'avens .• I can think of t.•..'10 or three, there

1

8

were possibly more, but. definitely I can remember t\'10

occasions.
9

]0

11

12

Q

A

June.

And \.;hat per lad of time space were those tvlO?

This was during the SUlnIner months, so .it \-"jas

I lived in the apartrr.-ent~the second unit from

13 the lake and that is ,.•..hen I personally heard them on i:he

14 rooE. and then sometime after that I saw them again on the

15 towrulcuse side, you know, walking up and dow~ the tovnL~ouse

16 roof.

17 Q Hell, at the timf2s that you saw them, how many

18 times \"'err they on the apartment area?

19

20

A \-'iell, tl1ey l;lere - - as I said, I coulon't .recall

I believe there were t••JO occasions, as I said,

2J those b,lO or three tii:'.eS I sa~....them.

2~ Q l:ihat did you do upon those t~.o occasions"!

23 1 didn't actually do anything. I \1aS at the time
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1

2

3

21

vlork.ing with the Gulf Reston, with this type thing and

'the company came to us more than <:lnything else so that I

couldn't - - I didn'tcal.l Gu.lf, ! didn't do anything else.

36

4 Q You say you had no knowledge of the incident on
5 September 7, on Labor Day?
6

1

8

9

10

i\ No, I was not there then.

lVlt'1. TOWNER: ! have no further questions.

THE COURT: Nay'this witness be excused?

HE<.LAl'JSON:I have one other question.

REDIRECT EXl\NINATION

11 QtJESTIONS BY n..~. LJ"\HSON:

12 Q ;\s I understand it, you were 'ovJorkingwith the

13 volunteer srroup at that time, is that ri~l1.t?

14

15

16

17

18

19

A

Q

A

Q

A

Q

Yes.

And for hew long prior had you been working there?

I \'1as working there in June, 1970.

June of '70?

Yes.

Had there been complaints abollt these incidents,
l'

20 'and I am referring just to the peopl' being on the roof?
21

22

23

A

Q

Yes, there had been a lot of them.

And was Gulf Reston advised of that?

Yes, they were advised. I believe, as I recall.

5,, .
"
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2

::I

4

5

6

1

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

"

.....

22

i'IR. Li'\~1S0N:Thank you, , that' 5 all the questions

I have of this witness.

THE COURT: Any redirect?

H,,~. TOWNER: '\'.ill your Honor indulge me just

one minute';

THE COURT: Sure.

HR. TQ\.VNER: I have no further questions.

'tHE COURT: !.;.lay the witness be 'excused?
I"iR. TO'ir'iNER: I have no objecti.on.

THE COURT: .1'-:1i3s Jessup, you '",ill be excused at

this time.

(~H.tness is c7.cused .•)

I~L!4JEl< c. BURell,

having been first duly sworn was called £or e.xaminati.on

and testified as follows:

DIRECT EXAlllNATION

QUES'rIONS BY l-it'l. LAWSON:

Q Sir, \'1111you state your full name and address

please?

A Elmer c. Burch, 11481 Water View Cluster,

J.:~cston,

Q 'You are employed by Gulf Reston, is that correct?

AI am e~ployed by Gulf Reston.

BOBBY MCC~NE Bl.OCI{, SHORTHAND REPOHTER. 5600 MARBLE ARCH W.4.Y. ALE~ANDRIA. VIRGINIA 22310
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1

2

3 Q

23

rr~IE COURT: Is yourlasb name Burch?

inTNESS: Burch. B-U-R-C-tl.

(i.'lr. Lawson continuing): And '."hat is your job

33

4 with Gulf Reston?

5 A By present title is Director of Proper~y .

6 .Management.

7 Q i\nd at the tinle of this incident, what was

8 your employment?

9 A At tha: time, my title I,'las Director of Haintenance

10 and Services.

11

12

13

Q

Q

Director of \'lhat?

Maintenance and Services.

;';.11 right. Prior to September 7, the date of

14 this incident,' how long had YOubeen so eiuployed?

15 Did you have that same job for an extended period

16 of time prior to September 7th, 1970?

17 A Yes, basically.. I have had that same job since

18 March 1, 1965.

19 Q NowMr. Burch, vlOuld it he fair to say that

20 you were aware of people, kids getting on the roof of

21 the Chimney House Road apartments?

22

23

A

Q

That is correct.

New, I am referring to prior to September 7, the

BOBSY MCCUNE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY. ALEXANDRIA, VIRGINIA 22310
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24

date that this incident occurred, is that right?

2

3

1\

Q

That is correct.

l\nd you had knowledge of this. :vould it be

4

5

6

fair to say, .Hr. Burch, for at least 5i;" months prior to

September 7th, that you had been aware of unauthorized

people on Chi~~neyHouse Road?

7

s

9

10

A

Q

Q

For more than six n~nths, yes.

Hore than six months before?

Right.

And hadn't you received complaints~ calls,

11 from p~ople that were livin'd in the apartl"l1ents? You had

12 been advised about the situation?

13 A I had been advised that people had been on t.he

14 roof, yes.

15 Q )\11 right, sir. As a matter of fact •. didn't

16 you have problems wit.h the fiddling with the lights on

17 the apartments shown there, the Village Square Apartments?

18 Ilaun't you had problems along that line?

19 A Yes, lights that were focusing on the fountai n.

20 Q Right. Some of these vandals would take the
"

21 lights and shine them into the apartments?

22 A I don't know about shinning them into the

23 apartments, but they \.;ould shine them a'("my from the area of

BOBBY MCCUNE BLOCK. SHORTHAND REPORTER, 5600 MARBLE ARCH WAY. ".l.E:XANDRIA:' VIRGINIA 22310
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and straighten the lights out, isn't that true?

the fountain ..

Q And this happened on several occasions. isn't

that true?

A Yes.

to indicate on there where those incidents occurred?

They jumped from this point here (indicating)

authorized personnel on tJ18 reotl tha"t jumped from tIle

roof into the lake. i.s that correct?

1

2

3

4

5

6

7

8

9

10

11

12

13

14

Q

A

Q

A

Q

i~nd you or your agent would have to go up there

'.ehat is correct.

lJ~wt also you 'l;lere m'iare that there were un-

Yes.

I'll show you Plaintiffs' E:xhibit 2 and ask you

15 down into the lake.
If;

17

18

19

Q

A

Q

A

Approximately how high would that be?

Approximately forty feet to the water.

Did that come by v/ay of a complaint, or what?

I don't know that it was a complaint per ce.
20

21

22

but it \~S reported to me that there were idoits jumping

off the roof into the lake. and somebody \'laS going to get

badly hurt.
23 Q You learned of this incident the day after it

BoeBY MCCUNE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY. ALEXANDRIA. VIRGINIA 22310



1

3

4

5

6

7

8

9

]0

11

12

1;3

]4

26

occurred, isn't that correct? I am referring to the

incident of the pouring of the paint, the substance on

Hr. Rogers.

A Yes.

Q I\nd you \vent to the scene, is tha't correct?

A That is correct.

Q And isntt it true that you found this aluminum

ladder lying on the flower garden, the flower box?

J...... yes. I saw a ladder lying on the flower box, ,if

you will.

Q \-lell,you heard the young lady "vho was here

earlier, and you would in general agree with the location

of where s11e said sh.: sa'."/it, is that right?

~"'es.

41

15

Hi

17

Q

A

Q

And'it was lying on the ground, against the wall'?

Yes.

And as I understand it, you ""'ere aware of the
18

19
fact that August the 28th was the last day that~ approximate y,

these err~loyees worked on the project?'
20

21

22

A

Q

P.

Uo.

You say you were not aware?

I •.-,raGnot aVJare 'that August the 28th ',vas the last

day that they had worked there.
(
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1

2

3

4

5

6

7

Q All right. But in any event, you }cnew that
sometime prior to the Labor Day weekend they had stopped
\flOrking there?

A No, sir.

Q You didn't know that?

A No,. sir.

.;:L All right. Now, you wer' , the 'one, as .I under-
8 stand it, that entered into this contract Ylith Prospect

9 Industries?

on behalf of hi.s employers.

r~{. LAWSON: That is understood.

10

11

12

13

14 o

That is correct.

l'm .• TOl'i11ER: He entered into it, I'1r. Lawson,

(~k. Lawson continuing): And it is your

15 responsibility to enter into these contracts for your

16 employer, is that correct?

17

18

19

20

A

Q

.'1\

Q

Yes.

As part of your duties?

Yes, sir. t

All right, sir. ~tlouldit be fair to say that

21 you had overall supervision of that job? It is your

22 responsibility to see that the roofs are patched, isn' t

23l:11at right?

BOBBY MCCUNE 13LOCK, SHORTHAND REPORTER. 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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28

J.t was my r.csponsibility to sl2e that the leaks

2 ',Jere stopped.

3

4

Q '.riley \-lere checked, right ';:

t1ow, after you observed the ladder on the ground,

5

6

1

VOll contacted reoresl~ntatives of Prosnect Industries. didn I.t
.•••• '. j' ••."

A

s Q 1\nd what did you ask them?

I informed them that the reaterial had been

10 poured over Ic:ir. Rogers and I wanted to know from t."i1em how

11 the material could be removed, what was its !301vent, "",hat

12 was the solvent for it.

13 Q trow. didn"c you also, l'!r. Burch. as], tl1em y/l).Y

14 they llad le.tt the stuff up there. di9n J t you as;'t the~n that

15 question?

16

17

A

Q

I probably did.

Well, ~~. Rogers - excuse me, ~"lr. Burch, just

18 to be sure, I refer you to your deposition taken Pebruary

19 29, 1972, page 20 of the deposition. and I have asked you

20 if you had conti3ctea Prospect Industries and this was

21 after th8 incid(~nt, and I had asked you:

22

23

"~':hut "jl.lS th8 c:ssenc(= oE that conversation "'lith

P:-CO:':3.?8Ct Inc1ustr:Les" and your an5'•.J(~r \'J£:lS. "~,lly c1id

~---------------' .--_._------._- ~-----~--------------'
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2

29

leave the stuff up there?"

Is that correct"?

3

4

A

Q

Yes.

And as I understand further 6 you don't recall

6

7

8

9

10

what they said to you?

A

i{K. .LA~']SON: I have no ftr ther qu.,stiOllS# your

Honor.

TliE COURT': J)o you wish to examine at this

time # Hr. 'l'owner?

11 Not at this .•..,-~me.
12

13

14

15

Hi

17

(Oitness is excused.)

l'JILLIAH C. Io'ORDYCE#

hQving been first produced ~nd s'w'orn, \>J3S called for

examination and testified as follows:

DIRECT EXi\HINATION

OUES'I'IONS BY I,m. LAWSON:

18

19

20

2]

22

23

Q

Q

Q

correct?

'/1111you state your full name please?

l'itlliam C. Fordyce.

t'mere do you live?

.1159 :North Shore Drive # Reston, Virginia.

And YO!Jarc employed by Gulf Reston# is that;

BOBDY MCCUNE BLOCY-. SHORTHAND REPORTER, 5600 MARBLE ARCH WAY. ALEXANDRIA. VIRGINIA 22310
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A Yes.

Q Four years?

1

2

3

4

Q How long have you been.so employed?

Since February, it will be four years.

5

6

1

8

9

A Yes.

All right. You became a'ware of the fact that

an accident occurred on Labor Day weekend, Septelnoer the

7th - - September the 9th, is that correct, t\'iO and a hal£

years ago?

Hr.Rogers, is thC:.lt correct?

job, and 1 am r,o, ferring to the time of this incident?

10

11

12

13

14

15

16

17

18

19

20

21

22

it

Q

A

Q

time?

Q'

A

Q

A

Q

the lake?

Yes, sir.

hllere the paint substance 'Vlas poured over on

'7es" sir.

And you were employed by Gulf Reston at that

Yes, sir.

And you had been for what. roughly two years?

Roughly two years.

All right. Nowsir. at that time •••.•.hat "'-las your

:£ :.••./.;18 custodian of Heron House.

'1:::;Heron Hou:3e, it \-lould be the one r.ight acrOS$
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3

4

31
"~,, (l'l1e one r~ght across .the lake ..

0 1\11 right .. nefcrr~ng to Plaintiffs. E.xhibit 4.
if you \vould, hold it up.

7\re you all able to see this?
5

Q (Mr. Lawson continuing): Indicate if you will.
6

\",here the Heron House "/Quld be located.
7

A It would be located back over to this side.
8 (indicating)
9

10

11

Q

A

Q

The opposite si.defrom the lake?

Yes.

Now# in your job 'tlhat were your responsibilities,

12
;",hat were you charged, what responsibilities did you have?

13
A Well, cleaning the apartments when they were

14 reoccupied, that's on Chimney House Road and the higr~ise ..
15

Q Chinmey House Road would be the apartment where
16 thi~accident occurred, is that right?
17

18
A

Q

Yes.

So if mybody would call you about problems wi,th

19

20
their apartments, it would be your responsibility to take

care of them?
21

22

23

A

Q

correct?

If it was something that, I could take care of ..

Right. ,A.ndyou \'lere under Hr.. Burch,,' isn't that

BOeBY MCCUNE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY. ALEXANDRIA. 'VIRGINIA 22310
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~'lell, yes, kii.1d of £or .t,rr. Burch, but I \,Jorked

under the resident manager at the highrise.

4'.

:3

4

5

Q

i-\

Q

But your overall superior \.'/ould be l.lr!" Burch?

Yes.

'l'he resident r!lanager at that tL'1e \-'laS Niss Beth

6 Bain, is that right?
1

8

A

Q

That's correct.

All right. And she \..ras \'lhere, \';here did she

9

10

11

12

reside, in theChir.~ey Hou~e Road apartments?

A No, in the highrise.

Q In the.highrise?
f •• t

Um-hum.
I

13 Q
,"

B,Jt he'c responsibility also included, Chimney

14 House Road?

15 That's right.
, • r I ••

16 Q Now, prior ~C? this incident on September 7th,

17 you had received a couple of complaints in regard to the

18 ladder being up against the '.-/all, is that corr,,:ct?
, (' '. ' J ~ • , • •

HI

20

2J

22

Q

Q

Yes.

And that was from who, ~~. Bockman, Roger nOC~~n?

Roger Dockman.

And it vIas your unders.tanding that the lad.l:er was

2:3 leuning up agains.t the wall, isn I t that correct?
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.l

33

"'~:es, sir ..

2 Q And this ~JlOuldbe -two or three or possibly four

3 days before $.2pternber 7th?

4 A I Jon't remember just -how many days, bu-t it was

5 a couple of uays be£ore, I know.
6

7

s

Q

A

Q

You ne ver took the ..ladder Gown though, did you?

Not right then, right.

As a matter of fact, isn't it true that you

9 ilnd )1r. Boc}~mantook th •.:? ladder down after this incident

10 occurred, isn't that correct?

11 A Yes.

12 l\nd you and Nr. Bockman laid t11e ladder down

13 on the flo'i'l"r bed?

14

15

16

Q

A

Yes, sir.

Right against some buildings, isn't that correct?

No, it \-laS off from the building against the wall,

17 see, there Vias a brick 'it.all there.

18

19

20

2]

22

23

Q

Q

Didn't you lay it on the flower bed?

Yes.

j~nd the flower bed has a wall around it?

Yes.

Now, j.sn't it correct l"x. Fordyce to say,

had seen the Prospect Industries' men using this
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4

5

6

7

- 8

9

10

11

12

13

14

15

16

_17

18

19

20

21

22

23

34

particular ladder, going up and down?

A Not on this end of the block here, Chimney House

Road# but down on the other end I had seen them.

Q Using the ladder going up and down?

A Yes, going up and down.

Q And you were aware sir,tllat during this tl1ile

people were working on the roof?

}\ 'l'hey had bee~ ,,;vorking.

Q They had been, e;,.ccuse me.

A Yeah, had been.

Q And it has been agreed tr~t August 28 was the
last day that they wor3(ed there?

A .I couldn -t s'..,'E'ar to that.

Q All right. And wouldn-t it be fair to say

Hr. Fordyce that you also bad received complaints from

people prior to September 7th tha-c there were unauthorized

personnel being on the roof of the Chirmey House Road

apartment-?

A Lots of times \~'hen I \'Jas over there to do some

\-'lork somebody \vould say the kids \'las On the roof l.ast night.

Q Right.

A And all I could do was tell I-liGi:; Bain about it

aw..1 then she \-lould call L1p soweb':xlY about i i.: •
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3

4

5

6

'7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

35

Q Right. And you had received these complaints

over an extended period of tbne prior to Scpte~IDerthe

7th. isn't that true?

;iic,1.l, I received some. I couldn't say how many

because I don 't }~now.

Q Would it be over a per iOO of six months pr ior

.to that?

A Oh, I guess it would.

~Lq.~\WSON: All right. That's all th~

questions I have.

Trill COURT: Cross examine.

)~. TOwlmR: No questions.

'1'HE COUi{T: gay this witness be e;xcused?

HR. TOT,;iJ"NER: No, sir, I would like for him to

remain.

THE COURT: All right. report back to the witness

room and do not discuss your testimony.

WITNESS: All right.

(Hitness temporarily excused.)

1'11.{•• LAV/SON: Call Roger Bockman.

ROGER BOCKNAN.

having been first produced and mvorn, "lias called for

exanunation and testified as follows:

BOBBY MCCUNE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310

50



-------------'----------_._---_ ..__ ._._------~---_.-,
3 c. 5]~0

r }.:now it

~';heredo YOI,) live,

NoW, you personally have no

}3- O-C-}\- 2-1-i~.-N.

(;:.it". .Lawson contilwing):

hll right, sir.

Q

'l'HI~(;OUR'I':' How do you spell e~e last name?

Q

A r~oger Bockman.

-,
J\

A ~ little over four years.

DIRB(7 EXAMINATION

Q l'ite. Bockman,. ,,;ould you st.:lte your name pl.:ase;'

Q And this '..'lQulct be in ""hal: is }~nownas r.he

A Correct.

Q ,'.:I.:)'i'l long hiJ.'I.e yon lived a.t t.hat address'?

l\. 1643 Chimney House Roaci~

is tha.t ccrrect?

occurred on Labor Day 'ileekend two and a lEllf years ago,

correct?

knO\.vledge of, but you became aware o:Ean incic.ent i.lhich

:.1r. Bockman?

1

2

.,
i)

4

;)

6

7

8

9

]0

11

12

13

14

15

Iii

17
,'.-.-,

18

HI

20

21

2~
"

~:l



---------- ----------.--------- -----------------

37 l'~ •

.> "

1
Q :::JO\o/, during that ti,:1e and r' In 901n9 back to

2

4

5

6

7

s

prior that ti:ne nmll, t'ir. Bockman did you happen to see a

ladder in the area near the apartr::ent?

A You mean prior to my knowledge of the accident'?

i\ Yes, sir.

1\ Y-2S. I did.

0 And l,inere \'juS that ladder:'

A I)': \'Jt:lS in front of the Jessup's apartment, wh.ich
9

10

11

is the one r£~t to ours.

;\11 right.

'J.'i"l.:re is d divider there, a 'brick facing thai:

12

13

14

mnounts to, wi21l, less thdl1 two feet from our '.....'indow.

All J~Jght sir. now, where was this ladder, that

•.ias going to be my next ques.tion.

15 A ~'Jell, .the lc:ldder- vias resting on the building.

Hi

17
il.ctually, on b.e header at the top of the building, directly

above Jessup's bedroom.
18

19

20
that.

Q 1\11 right, sir. lk)\.••, when did }'ou - - strike;

During the ti;:;e that you observed the ladder,

21

22

23

v,ere ';,~'or}:r.len going up and down the ladder?

In the beginning I I noticed some 'Ylorkmen up on

th.2 roof doing somethin,], and then some days later I noticed

BOBSY MCCUNE BLOCK, SHORTHANO REPORTER, 5600 MARBLE ARCH WAY. ALEXANDRIA. VIRGINIA 22310
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2

38

a \'1orkmanor two 90in9 up the ladder and Cl truck they

operated froTn Ol..:t in front.

53

".) (.1 !Tow. did there come a time when the men stopped

4 .going up and down .this ladder?

5

6

1

A

Q

A

Yes.

,'\nd \<lhat happened to the ladder?

It stayed ther,' as far as 1.know, unless some-

8 body took it out at night and put it bac1t up again.

9

]0

Q

A

could you observe the ladder every day?

'ro the best of my recollection, I do not recall

11 any ti.:le .that it came down from thH til;-le that I observed

12 the \-1orkmen there unti 1we took it (]O\,;n.

13 Q 'I'l1at \Ilas my next question •. how did the ladder

14 c ome. down~

15

1(i down.

17

A

o

I helped Dill Fordyce, or he helped me take it

And Hr. Fordyce, he is the gentleman that just

18 testified?

19

20

21

A

Q

A

yes, we just passed ~ach other.

\vhat did you do with the ladder, sir?,
\-;eput it on the patio, which is above the side-

22 ldalks, and it is on the Game level that the .ladder was

~3 resting on, about si~ feet froIn its mounted position and we

BonBY McCUNE BLQC",'. SHORTHAND REPORTER. 5600 MMlBLE ARCH W,w. ALEXANDRIA. V"'GINIA 22310
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39

just laid it On its side.
2

Q h'ould this be like a flower bed arrangement in
3

4

5

6

front of the apartn~nt?

Yes, like a walkway, and we put it on the other

side of that, the sidewalk side, but that is about five

feet above the- sidewallc .•

ladder down, }:lad you said dl1ything to t1r. Forcyce about

7

s
Q Now, prior to the time that you took the

9 the ladder?
10

A Yes, ! think we discussed it, ~~ll, at least
11 once some days earlier, before we took it down.
12

13
Q I'm sorry.

h1ell, yes, 1 talked -to Bill about it before we

14
toO}\: it down, several days before.

15
Q tn~at did you tell him, what was the purpose of

16 your conversation?
17 A Nell, I told hil>! that apparently there was no one

18

19

20

21

using the ladder right now, it looked like it has been

long enough and jt should come down and that probably we

should take it dmffl, because, you know, whoever put it up

there \'I'asn I t going to take it down.

22

23

Q Speak up.

Yes, so as far as I }~now,talking to him about it

BOBBY MCCUNE BLOCK_ SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANORIA. VIRGINIA 22310



',vas all the action ,y/e had to take Dntil \'Jl':! deciuedto1

2

~---------_.

take it down ourselves.

40

..• :~
Q All right sir. Nolt~, prior to this incident

4
';/11ich occurred Labor Day weekend \--lere you mv~re of

unauthori zed persons seen on the roof of 1:he Chimney House

RQad apartments?
7

A That's a long. tL':e bt:\ck. People were up on the

9

]0

11

12

roof a.fter that ti~ne, I believe, from time to ti;ne, not

necessarily in that. <::.rea. As I recall, they \;,lere pr.obahly

up there before that ti;ne too.

l"J..S far as I •..•.as a',vare, t:hey \'lould get up and

put out .the lights on the fountain on '~he Pla za ano tllen

they would have to go up and fix them.
]4

Q And this was prior to that occasion?
15

i\ I can't, it was right around th.-.it ,period of

J6 time. I can't be sure it was prior to that time.
17

That's all the questions I have,
18

19

20

21

2~

your EODor.

CHess EXi"'\~UrIA'.rION

Q"UES'l'IONS BY 1',1-11. TO\':]:;1ER:

Q Er. BOc1Gnall,. at tlw time that you took the

1'-l.::k1er down 'der. you a~"'<1re you and I<r.. F'ordyce, .•.•.(.;re

BOSBY MCCUNf: OLOCK, SHORTHANO R~I;)On.TER, 5600 MAllBLE. ARCH WAY, ALEXANDRIA •. VlnG,NIA 22310
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1 you c:nv'are oE t:h2 inc1dent that occurn~d to i-ir .• ao<]ers?

I 1".'ilS not, and if Bill '..laB, I wasn' t il'''''are of

3 that. ~~ didn't talk about it.

4 'l'hat \'.las not the basis for ta1<;.ingthe ladder

;) dmvn.

6 I was ,not aware o£ it.

7 Q Was it taken down at your sugyestion, or at

8 his suggestion?

9 AS J recall, he \Jas coming home at the time and

10 1 [;aid, "Let' stake thlG thing down. U So VN~ did.

11 Q And n ither of you cou"ununicated to one another

12 any }:now.ledge of the incic:k::nt involving Hr. Rogers?

13 i\ ~l'hat:I S right. and from my view, £or the reason

14 tl1;}t I \y;:lS~1.-t i:l;y-are of it for S0r!'le days later, more than

15 onp day ..

1(; Q Vnen you refer to incidents of people on the

17 roof, particularly nm.;':lith reference to the ti:de

18 prior i:o the I..abor Day weekend, 1970. do you recall

19 pc~rsonally ;;;eein'J anybody on the roof other than these

21 .; C.•••••• .> prior to

22 Q ( -j ,., {. ,-'''' l)t"} . ) •--••~-..•..ru.l; .~l.\j • Labor DllY, 1970.

].\ I gU'2:>~:; I would have to say not that I recall.

---_. __ ._---------------- ----~-----_._----'
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HR. Tm'1NER: 1\11right.! have no further

questi.ons.

NIt. L.t"-\~'iSOl'1: 'i'hat' s all the questions I have

of this witness.;.' .Nay this \-1itness be excused'?

},iR. TOWNKl: Yes, certainly.

THE COURT: You will be excused.

(\Utness is excused.)

!'1i.~. LAWSON: call Niss Sumrler.

HILT..,l\RY SUtli'lER,

having been first produced and sworn, was called for

e::<aminationand testified as follows:

DIRECT EXAHI:tJA',rrON

57

13 QUESTIOas BY HR. I.J-\WSON:

14

15

16

17

]8

19

20

21

22

Q

Q

A

Q

Q

l\

\"Jill you state your name?

Hillary Sumner.

'.rEE COUaT: Howdo you spell the last name,?

'Vv'ITNESS: S-U-t;}-N-E-R.

Hillary, hm" old are you at the present time:

r.'ourteen, 1 thinl~.

No, how old are you at the present tirile.

I am si:xteen.

Sixteen?

Um-huln.

BOeBY MCCUNE BLOCK, SHORTHIIND'REPOflTER, 5600 MIIRBLE ARCH WilY, ALEXANDRIA, VIRGINIA 22310. '
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43
1

Q All right. And do Y0ti t"''?call an incident on
2

3

the Labor Day weekend of 1970?

I... Yes.

4
Q And ~'las that on a Honaay, Labor Day holiday?

5

6

1

8

9

A Yes.

Q ~'lould you tell us where you had been just ,prior

to that incident, this accident 'that you ::;avJ?

A I was at my friend's house, by Chimney House

Road.

10
Q Nc'.'1 Hillary, I'll show you a photo':Jraph which

11

12

13

14

has been identified as Plaintiffs' E~{hibi.tNumber1 Clnd

ask you if you can show us on that where you \'1ere prior

Right in this house here (indicating).
15

1fj

17

Q

Q

l'lould you just put an X on there.

(Witness marks exhibit.)

(}tr. Lawson continuinJ): As indicated on the

photograph, X marks the apartment that she had been in18

19

20

prior to the il~cident.

HR. TOT.mER: 1 object to that answer }~. - - if
21

22

23

your Honor please, I don't think that is the apartment,

I thin}~ she said she was at somebody' s private home.

HR.. Ll\'dSON: ~'lelll it: s a townhouse.

aOBBY MCCUN.E BLOCK. SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA. VIRGINIA 22310
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(~tr. 'Lawson continuing): All right.

I-JR. 'l'O\'l.NER: Yes, sir.

11m. TO',,'VNER: :tr • .'Lawson, could I have the

(~dtness demonstrates to Jury.)

travel that ahe took?

,.;itne~>~lndic3te "\'li"th Zl pen or a line, the line of

Q U-ir. LaVlson cont inuing) : 'Indic<J.te Hillary, if

A V;'...llking up t.hat road (.i.ndicating).

'I'llE COUHT: \:~ell, lrt I S say X marks t.he building.

Q 00uld you hold that picture up ~nd indicate to

A ~"1811,1 started ',;valking up, because l'ny brother

Q

you' "dll, the points tbat you stopped, the point ',.;j1er' you

indicate the path, the route that you £ollmved?

would you iG~icate to the Jury on tb photograph.

t:h..:. Jury where you 'dere walking to.

\~'a.s picking rae up at the top of the hill t.o take n"iehome.

person's house?

1

2

3

4

<l

6

7

8

9

]0

11

12

13

14

15

Hi

17

18

19

20
.".

.. 2)

~:".
'~., ~ ::.:l. LeN"'e

.""I
. .. J,__ ._. . -:-------.-----'--------"-----------------
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45

Put nn X at that point, if you will?

f;Hi:ness indicates on photogra ph ..)

!:'ll\. .L.t"\1;;'SON: Take a felt pen and ;.'lar}~ on there>..

(lJitness indicates on photograph.)

Okay and also put an X bac}::.on the t:ownho\w~~.

f'ditness indicates on photograph.)

Now. \1nen you got to the point that is marked

60

8

9

10

y/ith the x on t11€ road, \-"i11 you tell us Hhat you observed?

I Jleard a bunch of yel1iny and 1 i:\lrni?d ,u."ouna

d));] loo~~edand saw .the llian '.-lith the silver paint on hin,,.

11 Q Yon B<1Y he 'I.'ias yelling, could you elaborate <:hiY

12

13

further on t.k1a'c, "{ihat he was doing?

14

15

16

Q

i\

Q

Rigilt by the barbecue.

Now Hillary, I show you a photograph, Plaintiffs'

17 E)~hibit Humber 9, and as.p;.you if you can tell us whether

18 or not that is the scene, or that is the apartment you
r.

19 saw him standing at?

20

21

22

23

A

Q

Q

Yes.

',.'ould you indicate to the Ju.ry where he was?

Right here (indicating).

Again, it might be helpful if you would come <.1O\'m

Bosay MCCUNE BLOCK. SHORTHAND REPORTER. 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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46

before the Jury and ;r.a.t:"}~ off w.ith the felt tipped pen

the location in which you saw him.

("Utness indicates on photogr3ph.)

Q I further show you' Plaintiffs. Exhibit 10 and I

~~S~~YtJU if you \s.iill rnar].::. on that vIlle:re ~lOU saw t11e rnan.

(t;'itnes5 indicates on photograph.)

Q \.':ashe standing at that place?

A Yes.

Q Other tl1aa f.:'j'le f.act -chat you £j<1W this man

st<:1nding there covered '.'/l.th paint6 d itl you see anything

else a~ that time?

A Yes, I s,::nv a i:1i:ln on the roof running, going real

fast av-lay froiil it.

Q l\nc1 '.ihien way '.;las he headed; which \iay \'las he

going?

A 'l'O'i~ardmy £r~end t shouse.

Q And ....,.here was he running at the time:

A On top oE ~che roof..

Q j\gain, I ShO'd you Plainti££s I E:dlibit Number 1 and

':r asl\: you to come GO\.J!l in £ront of the Juri' and mark on

t.he photogr<::lphwhere you saw the man a~d the path whit:h he

(Witnes~ indicates on photo0raph.)

BODe v MCCUNE BLOCK, SHORTHAtlO REPORT£R, 5600 MAROLf::. ARCH WAY, ALI:XJ\NQRIA. VIRGINIA 2Z31 0
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And 1•.ihcre did he go af'cer you sa',,,him running

2 down the roof?

did you see him do?

3

4

5

6

7

A

Q

Q

He \-vent down the -ladder.

~b/hen you 5a\11this man standing on the roof, \lhat

He went down the ladder.

1\11 right. And in \<That fashion, would you

8 describe that to us?
9

10

11

12

13

14

A

Q

A

Q

Q

~1ell, £airly fast.

And what did he do after that?

H~ ran toward the "'lOods.

-\'Iou1dyou tell us what he looked like?

Light hair, blondish; a mustache.

And could you tell us approximately, could you

15 estimate his age. how old he was?
16

17

18

19

A

Q

In the young twenties. I think.

And could you describe his dress and appearance?

Bluejeans.

All right. Did you see anyone else on/the roof

20 at that ti:e?

21

22

A No I did not.

No"",,do you know the man that you saw-cover d

,vi th the paint"? Had you ever seen hinl before?
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And do you }~nowthe Rogers. this lady here

(j.ndicating)? Did ~,.o.ukno'w h(r at all'? Had you ever

seen her prior to'this morning?

No., I had not.

l'Jli.~. L,.;\WSCN:That's all.

Tzm COURT: cross e~amine.

Ci~.OSS EXi~lJlINA'l'ION

10
Q Hillary, you had left your friend, you had walked

11

12

13

,
up the side'.Y'alkto the point, ';;lhere YOl~haa marked the X,

and you heard the cry, the noise.

14 Q l\:t any ti.:,e prior to. that, had YOll; seen anyone

15 on the roo£"?

16

17
A

Q

No., 1 did not ..

Dc you know of your own knowledge how this
18

19

p02rson got up on the roof'?

20

21

22

Q

o

Did you see the person on trlB roof dOin'J ~inything?

And when you first sa"""that person on the' roof,

23 t1':W.t person ':/as running a•.'/ay, ihfClS he running Qr .~."alking on
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1 on the roof?

2

3

l\

Q

Running.

And youfullowed him and observed that person

4 1:ravelling all the way to the ladder and down the ladder?

5

6

1 roof?

8

9

Q

A

Q

Yes.

Do you know th' idenity of the person on the

No.

Did you eventually lose sight'of this person?

10

11

12

13

14

15

16

17

Q

Q

]\

Yes.

'i~hat, if anything, did you do a£ter this:'

I Ident buck over where the l'!'.an was.

To "....;here ?

'ro where the man was, 1.1r. RcxJers.

H;.{.2'OH}!LR: I have ID further questions.

THE COURT: All right, any further redirect?

NLl. Ll\viSON: Yes;'

18 REDIRECT EXAl4!W\'l'ION

19 QUESTION'S BY :''tl. LAWSON:

20 Q Hillary, would you tell ps the length that this

21 ::v.'n t S hair \"ras?

22

23

A

o

It \Va's about right here ' (indicating) •

hbout miih'lay or' two-third's ,o~ t'he~.••ay CJ.6wnthe

BOODY MCCUN£ BLOCK, SHORTHANO REPORTER, 5600 MARBLE ARCH WAY. ALEXANDRIA. VIRGINIA 22310
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neck~ yes •.

Q And the color of the hair again •.
.(',

A Blonde.

1:8.. LAHSON:.1'hat I s all tha questions I have ..

}ill•.TOWNER: I have one other •.

nECROSS EXAHINl\'l'ION

QUESTIONS BY H...ll.. 'fOW?-:rE.R:

Q Did the police investigate this. incident?

A Yes.

6S

10
Q Did you give a statement to them and tell them

11

12
what you saw?

Yes •..

13
Q Did you give a description of the individual to

14 the. police at that time?

15

16
A Nc ..

Is there any reason that you can give a descriptio
17

18
today and you didn't.9ive one to the police?

They didn't ask me,. at t.he ti~'ne•.

19

20

21

22

23

Q

I see.

'r7Cley didn't ask you for a oeser iption?

:-H.. TOWNER: I nave no furtb:~r questions ..

rl'lIE COURT: Anything fux'{:her?

HJ.• LAh'SO.N: ne, your Honor, tha:t' s all the

BOBBY MCCUNE BLOCK. SHORTHAND REPonTER. 5600 MARBLE AHCH WAY. ALEXANDRIA. VIRGINIA 22310
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questions I have.

THE COURT: Hay she be €:hcused?

.HR. 'l~OWI1ER: Yes, sir •

.JUROR: Your Honor, may I have one clar.ification

011 one of the liDes on this photograph please?

There is a separate line here. arid I don't

understand why that .is.

TIillCOURT: Is there any objection to the

clarification?

HH.• r.,A~vSON: No, your Honor.

'.rIlE COURT: Howmout you, filr. 'l'O'.iner?

r-ll:t. Tm'iNER: Let tile take a look at it.

Ha. r..i\~!SON: He \-Jants to know \vtlat this means

here (indicating) •

JUROR: Why is it a separate line?:

16 HR.• TOwNER: .Well, let' s as]~ the witness.

17 Q (Hr. Lawson continuing): Hillary, could you

18 explain to the Jury, you have a double line, a l~.D.e

19 going across (indicating) would you tell us what that

20 means, if anything?

21 j\ It c1oesn' t mean anything I just showed him t1p

22 on the roof.

23 HR. LI\V;SON:'£l1is line right here, (indicating).
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1

2

4

6

7

the p:.;~'-~

'j:'HE CCURT: ;\11 rigllt.

:.J.H..'J:C;,,'}IER: Did you inb.;'!-."ld that to be a solid,

continuous line from the point where it begins over

to the a.r(;?a\;ll1ere you indicated. the l::;;.dder ';rlas?

i-'iITNESS:

8

9

]0

11

THE eQUatE: Does that clarify it?

12

13

(Witness is c~cuseJ.)

14 :3urc.

15

Hi

17 nR. 'rm;:NE:1:I would just li;;.-c 1:0 rene, .••:ny

18

19

20

like to have He. X_,i:l"."son indicat.::::: to t.:h,~ Court e:<3.ctly

21

.. '",

22~
28 :T;tf; {~(}lj:."fIt::

--------_.- ._-------- -----------_._----~--------------



r-------..---~-----*----*----*-----*--.-----.----.------- ..--. -
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1
I am :;:::.:l£e..cring co the obj.2ctS tb.at

~.;ere left on -tl-1.e roof.
,)
oJ

I don't really see - - it seems to
4

tlla'c the que;::;tionhere is ~inether -these people
5

6

7

8

9

10

',.'f:.ceexercising reasonable care.

I don 't }.;.no'•.•.•, but I .r.\::ally thin}'\. that the \/"oole

issue that they are sroing to have to make the (~(=cision

is Vlere th(~se people negligent and I think tJ:li.'i't is

11

12
on j;;~ct ..ion 2.nd allor,'1 him to te~3ti.fy ~

:{O~J r.;:~:lY .:.;t:ate }~ou.r obj(:'cti()1.1.

13

15

Hi

17

18

i:esti;:lony on t:ile ':)rounds ~:;tateG and I would <.ldd to t:hat

the point of negligence.

IlT.:J\iUJ:jG ere THE ,J1J;:~Y

19

20

21
1~av1ng }.'8- n fi:Cf:t ~?roduced and :3'.;orn '\'las cal.L:::d for

----------_ .._._------_._-----------------_.~-_ ..-'--~---_.
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DIHECT EXt"\HINA'l'ION

QUESTIONS BY li1R. Ll\~'iSON:

71

4

5

6

1

8

9

]0

.11

12

14

15

16

Q

A

Q

employed?

Q

Engineer.

c
..•
El

Q

job?

A

Will you state your name and address please?

Lefton Foltz, 4731 Spence Avenue, Falls Church.

'rHE COUR'P: Howdo you spell that please?

'dIT.N"ESS: L-E-F-T-O-N.. the first, F-o-L-'l'-Z.

(i:ir. Lawson continuing): By \"hom are you

Ccunty of Fairfa~.

And what ..is your job vlith Fairfa:{ County?

At the present time lam Construction Safety

'~nCl haitI long have. you held that job, sir?

Since July, 1969 •

All right, Gir, and prior to that, what was your

Prior to that 1 was Building Inspector for a
]8

]9

20

little better than three years~ and then I \'las a

Supervisor over the Building Inspector for two years,

appro.xirr.ately.

21

22

23

.Q

Q

Of .. the .three years?

Five.

l?ive, I'I.n'sorry, a total of five years. '~ndthat
-_.__.~.--_._.-
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1

55

was also with Fairfa~ County?

72

2

3

A

Q

Yes, sir.

In your job that you have had for a period of
4

5

6

7

8

9

10

years, i'.l.r.. Foltz, tell us, in general, what your duties

and what your responsibilities are ..

A i-\,;::; a county employee?

Q In your job.

A •••• t prf;?Sent?;.;.t:.

Q )\C present, and also the five years that you

were a Building Inspector.

'i'1as my duty to travel :from job to job to maj(e inspections

11

12
A 'Nell, the. first £ive years with the County it

13

14

15

16

17

18

19

20

21

22

on construction.. These inspections yll~re to con£or:n to

approved plans and specifications •.

Anything that I raight catch that the engineers

didnft catch in our office, I was to bring them to their

attention.

These things 'derc to conform \-lith both the

basic building code, which is our Fairfa~ County Building

Code. rl'hat T,;as for a little better than three years.

and then the -c't'lO years, or approxir'1ately b-Io years that J:

vIas a Stipervisor, I ,,'las assigned to half of the County

and I had seven men'tvorking under me, and .,,,,henthey ran into

Boosy MCCUNS BLOCK, SHornHAND REPORTER, 5600 MAHGLE AnGH WAY, ALEXANORIA, VIHGINIA 22310
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1

2

any problems, I \'wuld go to their job "l/iththem to 'jet

it straightened out.

Q Nmv, in July 1969,. you took on your present job,

4 is that correct?

5

6

7

A

Q

A

That's correct.

"(-{hatwere your responsibilities in that job';'

\'lell, my responsibilities now are to go from

8

9

job 'co job, any place in Fairfax County, to see that there

is adequate protection, safe.ty precau'cion for the workmen

10 and the public.

11 Q All right, sir, that has been your responsibility

12 then Eor

13 A (interrupting): Three and a half years.

14 '.Q (continuing): four years, or whatever.

15 i'll right, sir. Nmv,. (luring these years that you had

In been doing these various jobs, various duties have been

17 carried out, had you had occasion to inspect and be on

]8 the job site when various repair work was being done to

.19 roofs?

20 A Definitely. You name anything and I have been on

2.1 it in Fairfax County in construction.

22 Q Tell me approximately how many roofs you alight

23 haVe had occasion to inspect in this vicinity?

BOBBY MCClJN~ BI.OCK., SHORTHANO REPORTER, 5600 MARBLE ARCH WAY. ALEXANORIA, VIRGINIA 22310
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.1

C;l, golly, it would be hundrecs.

74

2
Q All right, sir. Now, \vould it be fair to Gay

5

6

7

8

then that: you are iaily }~no\-vledgeable as to what the

custom <::lndpractice is among these people, these

contractors":'

lkw, are you .familiur with the Gulf Reston area"?

9

10
Q

11

12
j\ YQ~o..this is by the Villct~Je Center_

13

14

15

Hi

17

18

19

1 and .i?laintl£fs J :C:-<hibit Htm:wer 2, a:'1d a~,;;j>:yoti if you

that are repres<.~nted in those ~cenes?

P2.rt of th.:~se are business establishm.e~'1ts on the

lowe:c level in ti'le horseshoe si)ape 1:JUilcUng', ;::mdthere

townhouses ther~ I believ, also.
20

21

22

Q

A

Y:::)U have been to those ar8C1S there'?

y.:~ J j 0b {.x. F"ol'!.>:., a~ld aL::o your }~nowledge of i';1lat. the CUseo;;}

,-------_._-- ----------_._------------ ----_._-_._-----_.
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4

5

6

7

58,

and practi.ce j.s, can yeu teLL us what the custom and

practice is among people who do this type of work, in

other words, repairing, patching on top of roofs, the

same type you see in the pictures, Hhat the custom arid

practice is i.n the ...vent that. a j obhas been done~ in

other words they have completed the work, ""/hat the custom

and practice is?
8

9

A CLeZ4"1 it up.

}t.~. 'l'OldNER: Your Honor please, I \'J"lnt to object

10

11

12

13

14

15

to the question I don't thiruc there is any testimony

before the Jury and the Court that the job was

completed. I thi~~ the question is improper.

THE COUR'I': I think the objection is well taken

at this time.

.NR. L.A~lSON: All right, your Honor"

16 Q (Nr. Lawson continuing): The same question~

17 Hr. Foltz, \.•hat is the custom and practice in the trade,

18

19

20

21

22

23

in the event there.is going to be a lapse of several days,
,.of at least a week before any further work would be done

on a particular job, and referring to that ~lOrkbeing

done as shmvn on the photographs, \;1hat "'QuId be the

custo:n and practice in the trade in regards to tIl':

leaving of paraphenalia, tools. barrels, paint, things of

BOeBY MCCUNE BLOC~, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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2

4

5

6

1

8

9

10

11

12

13

14

15

16

17

59

that nature on the. job site?

HR. TOWNER: Ey,cuse me, if your Honor please.

I <lon't understand that the qualifica.f:.ions that

Hr. .Poltz has ';v.tth respect to being a building

inspector I qualifies him to testify '."hat -the custom

and practice is for a builder, in terms of the

activities, l'aeans and methods that the builders use

to conduct tlwir business.

He hasn't indicated that:his job as a building

inspector was to see that. the bui1din9s \'lhich he

inspected \'lere being constructed in accordance \.,rith

the Cede, the Pair£a.x County Builo.ing Code.

I don' t thin.~ h(C has shown any expertise in the

area of competence into whicht~. Lawson Wishes to

inquire.

vm. LAWSON: Your Honor, I don't think counsel

recalls what the evidence \'Jas. This witness has

76

,

I
j
I

18

19

20

21

22

23

stated that safety was one of the most ..important,

major factors of his job, and that he does have

knowledge. not of \....hat his job is as such.

I am offering this witness as knowledgeable as to

what the custom and pri.lcticeis in that trade.

II' may have been a man who has!een employed in this

BOBBY MCCUNE ElLOCK, SHORTHANO REPORTER, 5600 MARBLE AnCH WAY, ALEXANDRIA, VIRGINIA 22310
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particular type of "\..;'ork,or an indept::ndent

"7

2
contractor, bue

(~videnc:e now.

~b.e going to the '.-/.eight of the

4

6

T:1i8 rnan has stated that he does };:now,.,hat t11€

custom and practice is in the trade, and that is

the rec1S0n that 1 called this w:Lt:ness.

7
J: think the custom and practice

s

9

10

in the trade, if your Honor please, is dealt with

by people ~'''~.o<.1::8 .in -tl~e trade, :r nif:;!an,as to 'dhat

peo1?l(~in the iHlsiness do.

I]
J'.1R. LAhiSON: I don t t know it/ho Hould be more

12

1G

knowlcdg,?ableth;:}~1 a man t;;ho has j.nspected

hundreds of job sites, nnd this is ';Jil<:lt he stat:ed,

and i,as -the rcspo:.lsibility of seeing tho-t it is

done pr.operly.
If) THE COURT: I am 90in9 to sllstain his objection,
17

18

J9

1--13:".L.?nvson. The cbje-:tion is '''le11 taken at thi.s time.

1 ;Jon' t l:l1in}.,;. that the £ollndation has been Itlid

for th.l.s particular question.
20 U'lr~ La\-;son continuing): ~':ell, iIr. I."oltz, have

2J

2l

YO',] 'lEl.d I.:e r::~or.al kno~..,.J.(.':~l:3'eof this particulc_\,C type of ,.•..lork,

rc£c:rring to the pdt:::hing of roofs, do you kno\>/wh.at is

.involved i.n t,hat: -t::i'~)e of l'for;,,?

BOBBY McCunt: FiLnC!'., SI!QR'':'"}I '.! r:-:::~,'onn:'n. 5600 M/~ROLE ARCH WI\Y. A,-r:XANDRIr.. VIRGINIA 22310
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1

2
(.1 i\nd how many years have you had £<J.~nili.arity t,,;ith

3
that .type of 'dork?

4
',';e11, I have been associat:2.:! ..,;1:i.th c:o.nstruction

5

6
So, have you ever had occusion to be involved

7

s

]0
:fo.

11
Just you personally?

12

13

14 -,r.

15
Q I-lave you h3\] Dc'casion to wori" en

Hi

17

18

20
I21

2'>'-'

job sit:es \lhere -this particular \,,7()T.;~ \vas bping done?

2').J .:.\

-'------_ .._-------------_._---------_. __ ..__ .--------------------
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with them on construction work.

79

2
Q Have you had the responsib:iLity to inspect that

particular job site?
4

A Yes, as a county Building Inspector~yes. and
5 as safety.
6

7

8

Q

A

Q

And as a Safety Inspector?

Right.

And again, the question that I asked you, are
9

10

11

12

13

14

15

16

17

18

you knowledgeable as to what the custom and practice is

in that particular trade?

ln~. TOWNER: Your Honor please. I still object.

I. don9-1:: think the 1,vitness has qualified himself
• {{, 1

to testify what the custom and practice is.
t~";'

He has observed roof repairs, but I don"t

believe this witne$ is in a position to say. what

l>1r. Lawson is getting him to say or attempting to

get: hiruto say, is hm., the people in the roof repair

business do their work •.
19

20

THB COURT: I'll;sustain his objection.

21

22

23

I donttthink the proper foundation has been

laid to cinS'.ver tbe question which has been propounded.

NR. LAHSON: All right, your Honor, 1"11 ask

BOBBY MCCUNE BLOCK, SHORT"AND REPORTER, 5600 MARBLE ARCH WAY. AL.EXANDRI •••• VIRGINIA 22310
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one more further question.

(Mr. Lawson continuing): ,r-lr. Poltz, do you

i.

3. nave };,no".vledge of what is involved in the roof repair

4 busin~;ss?

5 It dspends on the nature of the repair. Yes,

I have knowledge of it. It depends on the type of it.

7 Q And have you had occasion in your responsibilities

8 to inspect the various stages of the work that \-/as being

10

11

A D'?finitely.

Then let me ask you the question again, that

12 you are knOWledgeable in the details of the ••<lorking of

13 the roof repair business?

14

15

A Yes.

£.1;,1..LAdSON: Your Honor. I will submit on the

of that evidence, for cxarnple,

16

17

18

19

20

21

22

23

basis of that that this individual has testified that

he has personal knowledge of what the details of

this particular type of WOrk .involves, and that he

is knowl€,dgeablc as to the custO!:l and practice

and the details. of that "vork.

Nm'1,as to ,..,hat counsel might ask him on

cross examination \'lil1 SL,lply go to the 'It/eight

\.vhether or not he has

BeilBY MCCUNE BLOCK. SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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gotten up and patched the roofs and cone this i:;ort

of thing hiillself~

Your Honor. I .,vill suprai'!: that t.hat does not

go to 'dhet11er the evidence should be in.troduced,

dJ

5
it r;,ay only go to the \'1()igllt of the evidence. I

6

1

8

~)

]0

11

12

13

14

15

\"Jould submit that a contractor vlho actually c::Ges the

l.Yor}~through his agent. mdYhave never picked up a

hoe, or f8ay never have picked up \l can .:md never

actually done the '..lork, "but -the question is, does

he hLasel£ :have knowledge 0.£ "."hat is ,involved, the

procedural st.eps involved with the patching of a

roof and ;:-,0 on.

:c \1i11 submit that if that witne.::.;:;;can ;;:;ay that,

I i.',ill submit that he is qualified, and I think this

\'/itness ~las stated that.

16 THE COURT: I'll sustain his objection, {tr. Lawson

Yes, sir.

17

18

19

20

21

22

I don1tthink he is qualified.

.":u.1. LAWSON: \'.:ell, I would like to 0}\Cept to the

Court's ruling on the basis of the previous statement.

That's all I h~ve of this witness.

1<!.H..TO\'::NEH: I have nothing.

THE em.mll': l'1ay this vJitness be ey.cused?

Il~_______ .._ .. . . -J
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1

* * *
65

*
.:, r
\.J ~.

l1ay this witness be excused?
2

3

I'il-L T'O:n)reR: Yes, your Honor.

r•.~I12 COURT: I think thirJ '-'lould})c a good time

",J

6

7

8

9

]0

11

]2

J.•.••.>

14

bJ take the noon recess and we '',-'Jil1take it at this

time.

\'if:D~;n,BUPON in' TnI S POI.N'l' IN TIm PROCEEDINGS

i\J:ID 2\'1' 12:40 PN, 'l'IlE NOON RECl::SS vms 'rAKE':N

I
hav5.ng been first produced andsvlOrn, was c":\lled for

e:,a::'lination Zlnd testified <:1Sfollows::

QUESTIONS 13Y HR. LJ-\~'-lSON:

1.-:0 t.he Court please and your address? ~
I'

15

16

17

18

}9

Q

1\

Q

Hrs. Rogers, \-lil1 you state ,.your full na,::le

IX.S. Cn<:lrles Reg; rs, J533 Chimney House H.oad,
I

II
i.lrs. H.ogers, this is the saine apartrnent that

20
li v8d at ai: the time the acciclent ;;ccurcd, is that

2]

22

'j

.
I,

23 Pardon?
I'

-----. ----------_ .._--------._- ..•..-_ •...

i: .
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A

Q

66
Yes.

Now,' there have been some exhibits, particularly

86

3 Plaintiffs'Exhibit Number 1 and I ask you to indicate

4 on there where your apartment is located.

fi Hold it up so the Jury can see and point it

6 out to the Jury.

1

8

A 'i.'his apartment with' the white (indicating) •

If you \'I1oula Hrs .. Rogers, you might put all Il,

9 since ther,," are several red marJ.::ings, an'R on that apart-

10 111ent, if you 'dould please.

11

12 Q

{;Jitness indicute3 0,n Exhibit ..)

Ers .. Rogers, I £urther shO\~you Plaintiffs' E)(hibit

13 Number 10 and ask you if you call tell us what that

14 photograph represents?

15 Yes, that is our apartment, the front entrance

16 and patio, the front door of our apartment.

17 This is my kitchen window (indicating).

identify that for the Jury, please.

again, if you would, hold that up and if you would,

18

19

20

Q
And finally, Plaintiffs' Exhib~t Number 9,

21
Yes, this is our apartment right here (indicating) ..

This i3 the '..,rayI saw the boys get up on the roof ..

Q ~~uy. ~e will go into that in a minute.

BOBBY McCUNE Bl.OCK, SHORTHAND REPORTER; 5600 MARBLE ARCH WAY, ALEXANDRIA. V"tGINIA 22310
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67

present time?

Pifty-seven.

87

4
Q And you are, of course, the "liC!ow of Charles

5
R0gers, is that correct?

6

7

8

A

Ii

That's correct.

And how long have you and Mr. Rogers been married?

\'le would have celebrated our thirty-second
9

weddingaoniversary the November after he died.
10

Q hod would YOll characterize your marriage as a
11

12
happy one or \,'hat?

Very happy, very much so.
13 Q NO'N, !<Irs.• Hogers, 'Ir,fould you tell us what you

14

15

}(j

17

18

19

20

were doing, what you and your husband were doing on

SeptelUber the 9th, -the day the accident actually occurred,

tell us what you were doing.

I.1L't. TmvNER: It was September th- 7th, ,,,asn't it?

WITlmss: It~s Septelnner the 7th.

Q (~-tr. Lawson continuing): I have been transposing

that all through this trial; September the 7th.

l
l
J

t
j

21
A There ~ms a festival going on do~m on the Plaza,

-,
I,

22

23

\'i2 had been down there to see that. Then \'Ie came home and

decided that 'de '..••ou1d cook steaks on the grill out on the

BOBBY MCCUNE BLOCK. SHORTHAND REPORTER. 5600 MARBLE ARCH WAY. ALf,XANORIA. VIRGINIA 22310
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1 pat.Lo, and rest of t.ne c1il)ner

2

')0'

1

8

]0

II

12

in the house.

;"ndthen J "vent out and sat on the wall (lrou~'1d

At the i:L.e 1:ha.t ,,;e were Ditting .t:here doing

this is T••jhen ','le saw the boys clirnb up on i.:he roof. l\nd I

r~oticed -i:lv.?-m £.i::-st and 1 IDoked and I said to r:tY husband

E.::~1co>::,cd. (:~nc1 s:";',y them a:ad he called to t:he~n and

told th<~m 'chat -the place \laS bE.~ing ~:;uperv.ised by the

14

]5

I,.,I

17

18

]9

20

;::h(?ir .t.ongue out at us and disappeared.

Q Now, the ~rca you ~ndicat8d you ~cnticned you

:c'(::-£..rred t:o the pl1otogra:c:>h, )?::trti_cularly .the photo'Jraph

. 21 (il:ciic,xbirlY) .; c-..•.... ) ::.)rot:rude..s

~:i ';:.1':<;:' '.;i;'~~l.tL:i) U" '('-heir -.t;Zt.lcon~r, ;.:;b::<)~):-!Li on the

l...._~__..".._-.--..._.._.....-...---.--..,---..-.._--.-.-.."'---"-..__.--.--- ..-----.-.--.-..---.----....------------.--
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5

6

7

8

9

10

11
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flower box. grabbed the edge of t,ile roof and s'.-lung the:l.-

13ut ;:",iter t-l1ey disappeared, 't'/;~ didn' t he~r

any r,lOre o.nc1 \-IB sort of forgot <.l'i.;ou.tit, because 'Ide

finished cooJ~ing the ;3teaJ(S, 'dent in::;ide and had dinnt?r.

And then Judy \'lent up to her room, our daughter

'.'idS 'tIith us and she ';.lent on up -to her room for something

and 1 t'lent into the kitchen .to clean, up.

Ch;:J.rles \'!e:nt 'bac)~ out and ::3at on the patio,

12 Lawson conti~uing):
13

15

i:he:ce.

Eo'..••.rauch t~:..e elapsed from the time you [;uw these

'j:)oy~-::,until tho2 time 'che paint wa""pGured on YOlJr husband'?

16
i\ 1 estimate it, I thin ..1>.rOI.:lghly somewhere around

17

18

19

20

an hom:, by, the .time we had taken the steaks in
l

had our

rJinner and he had con~~ba.ck out and aLl, 1 \'1ould say

<-"bout an hour.

~';ould YOli .tell us what t.lley looked like?

21
A \;'211, t h(~y were - - one W<:lS a blonde and 01)?,

22 a brunette. rrhE'Y both had long J.,air. 'l'he blonde' s

u.::\s 10n9 and stringy, u1,)out to nJ.s shoulders, and U,c
.----------.~~--.--. ---~---.--._--~---------- __ . .J
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brunette, his hair looked like it had been teased#

almost li]-ce an Afro hairdo. r.rhey booth had beards and

the blonde wore gold rimmed I sort of octagonal shaped

glasses.

They "had on nothing but dungarees: they 'vJere

bare footed; they 'dere naked above the\'mi..st; they. \.•"ere

v:::ry sj{inny, with '.•.hat I call sort of bone skinny, anu

they \V'ere very dirty.

90

9
Q All right. Now, you had gone inside and you

10

11

12

13

14

said that your husbarid "I.-las outside, could you te~l uS

'.'!here he v:as outside?

He was sit:tJ.ng on the patiol near '''here. the

grill '."laS, ~,;herethe Golid wall was \'1i.th the chair sort of

tilted back against the wall.
15

Q I show you two photographs marked Plaintiffs'
Hi

17
};).;!1ibit 15 und l.~ and I ask you if you can describe what

thoseshm;?

A Yes, th,.se are the c"hairs that \-I ..re there, the

19

21

one that he was sitting in and where the grill was.

1.'3there anything on that chair, the one .that

is depicteu.?

Yes, it is covered with the Gilsonite.
2:-)

()..
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They were taken just a fe".vdays af-ter it happened.

All right. Now, as you were inside the apartment,

91

3

4

5

6

7

8

9

10

11

12

13

14

could you then tell us what occurred?

I was in the kitchen, and of course, I had th0

".vat{~rrunning and everything and there was so much noise

i~JG:i..ngon outside <::luy;.'\laY, but ull of a sudden I heard

Charles scream and Judy cainepracticalV falling down the

steps, running so hard and yelling at me. "I-10m, it t s

Pop. "

And then Ghegot out there and r ':Jot <mt there

C1ndhe \-1as standing there just in a state of almost shock.

\"ie didn't know - - 'Vle loo;~ed at him and \ye were

running back and forth getting towels and things, .tryi1:1g

to -

15

16

17

Q

A

(!1r. Lawson interrupting) : Let 1'00 interrt.-.pt.

Describe his appearance at that time.

He 't-Jasliterally coated from the top of his head

18

19

20

21

22

to 111sfeet ~:viththe paint. lmd H:. had sat.urated 'his

clothes and even his skin under his clothes wce coated \'1ith

it.

1'1-12 triedtc wipe it off his ;face and away £rom

h~ eyes and vlipe it off of him as fast as we cOllld~ but

'1€ couldn't, we weren't getting very far and he told me to
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1 call an ambulance Clnd the police, which I did.

2 I know I - - I ,.,as barefooted at 'i:he time Clnd

92

5

I ','las running through the stuff. \''7e left silver foot-

prints allover the house, running bac}~ and forth.

l.t burned my feet, and he said it burned his

6 skin. ive were trying to ....'ipe it off as fast as we could

t and I left Judy helping him while I 'I;lent j.n and called the

S police and called the Rescua S~uad.

Q Did <::lny of the paint or .t'hi:.:; Sllbstance, \.ihatever,

10 get on the grill?

Jl

12

13

A

Q

Oh, yes, the grill 'VIas covered \vith it.

Bhat happened?

And it 5.gnited and flared and flal"!lec1. j"nd if my

14 husband had one feur, or phobia .that you could call it in

15 his 'l.vhole life I it was f iL-e.

away from the grill.

16

17

18

Q

i\

How far away "las he from the grill?

He was (1)out', no more t~nan a foot and a half

I thin}~ it "'las a iGiracle that it

19 di.dn't i<;Jnite him.

20

21.

Q

i\

\.'1hat happened when the S!)I)~::tancehit the g'rill?

I'll. flall"lt s shot up above the tOl? 01 the roof.

22 It. wasn't 0videntally th<.lt much that hit the grill,

~:5 -' thank 90_Odn03s, beCC1l1S~_i __t_.__ \rl_a_s_' _'_t-l_fl_\o_!_ne n_"tu_..!._"Y__ f_. .L.__C-4_'r_c_,_-_u_p _
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1

2

£.Lash, and it didn't continue to burn.

Then after you went in to call tt~ Rescue Squad,

3 then what happened?

4 Well, we }~ept tryiny t.o wipe ;t off of. him and

5 t h(2l"l he started to E;ha;-::eand I \~'ent in and 90t a blanket

6 and vvrapped him in the blanket until the Rescue SgUctG'

7 got there and took him.

8 1\~1d I wanted to go with them and he told me

9 no to stay hO:\1eand talk to the police, and try to get

10 this stuff cleantd up. From the way it had hit th0. grill,

11 it looked like it was inflarmnable and it ',>Jasso deep all

12 over our patio,thclt the sooner 'de could get it away from

u! th';:-re to prevent any fire occurring, why, the b(C~tter off

1<1 \'/8 would be.

15 Q 'nO~N, going back just a moment, Bra. Rogers,

H) Wh211 you first carne out, did you observe anything else

17 other than your husband at that time? Did you observe

18 the roof of your apartment at that tillle?

No, I was too busy ta]~ing care of Charles.

20 I didn't see the boys run away; J didn't see the

2] cans on the roof. J cUd loo}~ up and see where it \-las corning

2~ rrom. Q
It \'la :3 dm'ln the ,vall of the apartment.

~:-}
1\11 r iSlht • l',irs. H.oger:.:;, I'll show you a couple

'-,---' ---_._-.
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1 other pic.tures, Plaintiffs I E.:xhibitNumber. 13, Number 12,

2 this is 11, 17, 16, and ask you if you recognize those

3 and what is represented in those photographs?

9

4

5

A Yes.

All right. Tell Tile,that they arE, and r,:fer to

6 the number please if .you will, on the bacle.

7 A All right. Numberl3 shows where it "vas poured

8 over. the edge of the roof and the spfashing down the

9 wall.

10 Hhen were these pictures taken, again, the same

11 time the others were taken?

12 A They were all taken at the same time, yes.

13 And then. nurnber 12shows it further down the wall.

14 Number 11 shows the san-,ething, only from a

15 further away distance, to encompass the whole thing in

16 one.

A

Q

17

18

ID

20

21

Number 16 is the chair that he was sitting in.

\'lhatis the substance on the chair?

The Gilsonite.

Number 17 shows the grill and how it was
splattered.

22 Q Now, go~ng back to prior to the accident [u's.

Rogers, how long had you lived in that apartment?
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A We moved into .that apartHlent on .the first of

July, 1966.

95

4

5

Q

A

Q

And you have lived ther ever since that time?

And we have lived there ever since.

Now, do you recall whether you ever saw or
6

7

had knowledge of people, unathorized people being on the

roof of the apartment?
8

9

A

Q

Yes, manyti "es.

Now, could you give us some idea of about how
10

11

often this occurred, and I am talking about prior to this

incident now.
12 A Oh, I'd say - - it's hard to say. At least.
13

14

15

16

half a dozen or rnore tiJ-:1esin spasmatic periods.

We would report it and they'd just get after

them; it would stop for a.while. Th;n it would start,

some little incident and it would start again. They

17 were varying in ages.

18 All right. Now, you referred to the area where

19 you say you saw these particular boys go up on,the roof.

20 To your knowledge, had that ever been used before for that

21 purpose?

22

23

the way,
A Yes, that seemed to be able to findlofor some

reason, kids seemed to find one way, why, if they could
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1

2

clin~ up on something, that's it.

I don't knm"1 ~vhether' there \vere o-cher \-;ays that

they got ur:> -t11ere, I f In sure t11ere l:llIS-Chave been, but

4 I had seen it use~ more than once.

Q Would it be characterized as co~non kno~Ledge

6 that til.at is the 'tolay it i.'las used, that was IJSec?

7 filR. 'l'OWNER ~

'l'HE COUi~.'r:

I object, your Honor.

Objection sus-tailleu~

9 Q (i:"lr. Lav-ison continuing): Now, on Clny of these

]0 occasions, I'm talking about prior to the incident, did

11 you ever contc3.ct Gul£ Reston :t"<:~garc1in9 people being on

12 the roof?

1'~.)
14

15

A

Q

A

Yes •

Do you reca.ll specifically 'iTho you contacted?

l'{ell, I called, I thin}\. I called J'.lrs. I.ynch a

Ilj couple of tilT:eS, who was in charge of -C.he rental property.

17 ;;:.•nd tlv:m \,,"henVie got a regular resid(~nt manager, I called

18 .c'liss Fain, ~vho \-ra.s our resident inand9E:r.

19 Q

W called these ladias?

2] ric-t _roi..iLLy.

22 Q

l.J . -------._.- ---_.._-.-.---.---...__ ..---_._---_._---_._---_ ..._-- -- .._--- ...- ---~---------
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1

2

A

Q

Three or four .tir:1es.

And thss:, wei:G the resideat managers for

4

Gulf Reston?

Yes.

fi
Q Do you recall any specific instances involving

6 people on the roof prior to the accident?
1

8

A You mean the one about the boys?

'l'h'2re ',vas one, I was shopping on the Plaza,

!)

10

11

I gUC$ it was in - - 1'm not sure of tlle "time, :£ know j.t

t,l13S summer i:i Inc:} and it: ~;,'1i:1S during the day.

And I was on the plazCl and there vIa S a group

12 of young boys that had sotten up there, I'd say around

13 -ten - twelve. 'i'-'lAY . 'e.~p l'~."'Tl'Ig ., b~'11.M.( ~~ "II J..';:. . . .La v.. 1 ",0.. v.. -J- I filling bags of

14 water and dropping the:n on the Plaza.

15 It just so happened that HI's. Lynch, who W~iS

16 on<~ of the managers, carne out of the bank j \.1st about

17 the time they \'Jere dropping them, and she put a quick

18 stop to it.

19 Q 1:;11right. She S2l\'"i them?

20 A Righ-c.

21 Q Do you rewember any other instance 1:3 particularly

22 i..nvolving 1J.ghts on the roof?

--------_._--------------------------_. __._------
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r~~.TC~mER: Your Honor, I object. I think he

98

2

5

is suggesting particular areas of testimony.

If she remembers any other incidents, that's fin~,

but to PT. Lawson to lead the witness by suggesting

T.i'-1E COURrr (interrupting):

objection.

I sustain the

Q (.nr.La"m:;oncontinuing): All right. l\-trs. Rogers,

9 do you r<:'callany other incidents involving unauthorized

10 persons on the roof?

11 ,~j2 had problems "'lith them getting up there

12 playing with the lights.

13

14

15

Hi

I knmf this was at that time, around that time

\.ihen we were havlng -.- they were having fun. changing

the lights to go everYWt1ere btjt whc r<.';they were supposed

to go.

you related.~ccur?

It.was at that time that I con~lained about

the fact that they had put a hole in my roof and I had

a leak in my roof from it.

17

18

19

.• 20

21

22

Q

A

Now, when did these, all these events that

'l'heyoccurred during the Slli11.raerbefore

23 Spring and summer before the accident happened.

Volume I
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[Volume I, p. 106]
1 HR. LAWSON: That's all the questions I
2 have at this time, your Honor.
3 CROSS EXAIvIIlJATION

4 QUESTIONS BY l"lR. Tmv~1ER:

5 Q ".
i'ks. Rogers, the two boys that you saw, you

6 saw them climbing up on a planter, on the roof?

7

8

9

10

A

Q

A

Q

Yes.

And there were two of them?

'rhere were byo of them.

Now, do you recall t.he comments that your

11 husband made 'co them?

12 A Yes, he told them that no one was sUpposed to

13

14

15

16

be on the roofi that there was a security patrol that

patrolled the area and that they might get in trouble if

they \"ere caught on the roof and he thought that they

ought to get down.

17 Q lmd were you able to estimate the age of these

18 young men?

19

20

21

A

Q

A

I would s~ in their early twenties.

Early twenties?

Yes. I don't blink they could have had the

22 beards that they had if they had been anyyounge.r.

Q 'dl1at response, if any, did they make .to your
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husband's comment?

A They just stuck their tongue out at us, didn't

say anything and ran the other way.

Q They didn't say anything?

A No.

0. They didn't come back do'wn?

A No.

Q l"\ndyou estimate tha-t it was an hour, the

9 lapsed time be-t\-]een that and the inciden-t of the pouring

]0 of the paint?

].1

]2

A

Q

I would say about that, yes.

Now, you have indicated that at the t5.me of

13 the incident that you were in the kitchen?

14

15

A

Q

Yes.

Is there a \'lindow in the }citchen that enables you

]6 to look directly onto this area?

17 A Well, the patio is here (indicating) and the

18 t\.;o kitchen windows are sort of to the side of it,

19 but. I can look from the kitchen windm\1s, yes, out .into

20 hat area.

21 Q Could you see your husband from where you were

2~ ~.,;-tandj_nga-t the time of th8 incident?

A From where I was in the kitchen, I could not see
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1 where he was sit-ting, but when he jumped, all of a sudden

2 he\vas ~3tandin9 over on the ivy bed right outside the

I see. Now, you have indicated that there were

5 some _flames, did you actually see the fla,nes yourself?

1
_ ..

6

7

1\

Q

No.

You made tha-t comment, how do you know that there

S were flames, \vas this a stab:!ment that your husband made

9 to you'.?

10

11

12

1\

Q

A

That '.-'JClS the statement my husband made to me.

I see.

13 there w.,re an a'.-lrul lot of people around -there because

14 of the festival on the plaza, and some of the others

15 Itl<-Hle comments that tha-t is what had attracted their

Hi attention in the first ril.ace.

17 Q I see. Now following your observations of

]8 the boys on tILe roof, did you or your husbi.lnd communicate

that information to Gulf Reston?19

20

21

22

No, there vIas nobody to cQr:ullunicatc T,vith. It_

was -c,b'.:: L:-3.J:;,or Day holid<lY 3nc1 you just couldn' Jc rr,::ach

anybody. 1\11 jlOU 'jot "las c::~nanm'Iering sc:cvice, 2 recorded

J.__~_. . ~._~ . . .__.__. .. ._.
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1

2

4

5

Q

A

Q

A

Q

Did you try that?

Yes.

You called that day following the incident?

Oh, yes.

Were the security patrols down on the plaza
6

7

area?

Well, I don't know if they were on the Plaza

8 area, but they ""ere in the area.: '

9 At that time they were using a K-9:patrol

10 and they were in the area, bE-'causeone of the 1(-9 patrol-

11 man came over right after it happened while \ve were \vaiting

12 for the police and the aubulance, and he was quite upset

13 about \-ihathappened, and he kept saying if that ambulance

!:

viITNESS: Right.

But somebody did come over?

Yes.

Q (interrupting): Well, - -

TIffi COURT (interrupting): You cannot say - -

MR. TOWNER (interrupting): You cannot testify

as, to what they said.

Q

A20

1~)

14

15

1(i

17

]8

,21 Q Now, did either you or your husband after you

ti saw the people go on the roof strike that question.

23 Had you known that they were in the area before

BOBBY MCCUNE BLOCK. SHORTHAND REPORTER', !i500 MARBLE ARCH WAY. ALEXANDRIA, VIRGINIA 22310



rT---------------- _

83 11

1

2

you observed -the boys that were on the roof from being

dmvn around the festival?

A

Q

I don't remember.

Did you or your husband make any attempts to
5 go down to the ?laza area to find
6

7

s

9

A

Q

A

Q

(interr~pting): No.

(continuing): - - or attempt to find - -

(interrupting): No.

Now, I thin].;:you have indica-ted you s~n.,people
10

1]

12

on the roof approximately six times during the period of

time between when you first moved in in July I, 1968,

un-til Sep-tember 7, 1970, ""'11en this incident occurred?
13 A It could have been more, but that is approximately
14 •."hat I said.

15 Q I see. Now you indica-ted that you were aware
Hi

17

18

19

20

21

22

that your husband had a condition known as hypertension?

A Yes.

Q Was he on any kind of a diet as a result of
that:'

A A salt free diet, but other than that, nothing,

no special foods or anything like -that. It 's just that

I used very little nalt. No salt after it was cooked and

very little in the cocking. Mostly I used a salt substitute
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1 But he had a medication that the doctor had

2 given him, and other than that, he had not indicated to

3 me that Charlps should be on any kind.of sp~cial diet

4 or. anythi ng •

11

5 Q I see. Now, you didn' t accompany hL,'1 to the '

6 hospital?

7

8

A

Q

:No.

And your daughter later went there, I assume with

9 the family car and so;nl";clo.thes and picked him up to

10 bring him back?

11

12

A

Q

Hight. She followed as soon as she could.

This ',-.Jason a Nonday, did Jle go to ','lorkon

13 'ruGsday?

14

15

A

Q

Yes.

Did he work, to your knowledge, on every work

16 day subsequen.t to the incident?

17

18

HI

A

Q

Yes.

You made mention of:- - strike that.

You indicated that the night prior to his death

20 th~t he had worked late at the office?

21 ]\ He had stayed for a conference at the office,

.' 2" und J gues~: it Vli).~3 about eight or ei.'Jht-tllirty •...:})en ;18

.'... ~ 'l qot hume.
(.. ,", .

.1....._.__.._'. .._''-_'_-_'-'-_'__'"_-_'''''''----------.---....--.-..-.---..-...-..-..-.--.-------
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1 Q ':eo your knowledye, \'laS 'there any did he

2 communicate to YOll any' knowledge re9arding any problem

\'1ork during that \'1ee}~?

4 In fac"t, he mentioned to rne that he';vas

;) r ather pleased h7,ith t,he way one particular j ()b he ,'las

6 handling was going.

7 Q You don '"t know of your m.m personal observation

S whether the two men that you saw going up on the roof,

9 \lhether ei."ther one or Doth of t;-10frl ""Jere tIle on;:~s tlla"::

10 poured the - -

11

12 no.

(interrupting): Not from l;IY personal observation,

13

14

15

'I'ha.t I S all I have (Ct"t this tir:,e.

Further redirect.

REDIREcr .EXAiviIl'fi\'.rrON

16 QUESTIONS BY M~. LAWSON:

17 Q I'.tcs. Rogers, you "-lere a,:3ked u E~tat.e;nent on

18 redirect, \vhether you had tried to call 'Ule p(2ople at

19

20

Gulf Heston.

'l'ha.t 's right.

21 Q And I believe your answer was that you had gotten

22 the c:nlS'I~r :Lng sc'rvicc.

Did you ultimatGly ever get anyonE.<:' Did you
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0ver call anyone with Gulf Reston?

113

2 A Yes, r made the mistake of calling Mr. r.1agnes,

3 \'Thowas President.

4

5

6

7

s

9

]0

11

By that time, r was rather hysterical, and you

should never call anybody you don't know when a woman is

hysterical, it gets them all - - r didn't get any - - I

told them what had happened, that I felt the stuff was

highly inflammable and I was concerned about fire and
I .I 'd1.dn'tknow what to do, that all I had gotten 'Vlere

recorded ans.vV'eringnervices from everybody else and he

just told me that there wasn't anything that could be

'12 aonf about it until the morning and to stop bothering

13 him.

14

15

Hi

17

.]8

20

21

22

l~. TO~nqER: Your Honor please, I would objec~

to this and 'askthat it be stricken. I don't

believe it is responsive.

I don't even know who the gentleman is that

she is referring to, but I think this is highly

inflammable and prejudical, and I do think it is

improper.

;;''le are' dealing with somethin~ that happened

after the incident.

I~!R. LM'lS0N: Well, he brought up the question, he
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114

Clsked her on cross e~amillation, I think I certainly

have the right to go into it.

THE COURT: I'll overrule the objection.

I think you opened -the line there Hr. Towner

when you asked her if she contacted or attempted

to contact someone else.

1

2

3

4

5

6

1 Q (~tr. Lawson continuing): ~trs. Rogers, one

9

further question.

When you were outside, did you ever - - did

10 you observe the roof at all? I'm talking about now,

11 when you went outside in response to your husband's

12 screams?

13

14

15

16

A

Q

A

No.

You did not?

No.

~m.LAWSON: That's all the questions I have,

17

18

your Honor.

THE COURT: Any further recross.

19 RECROSS EX.Z\f-nNATION

20 QUESTIONS BY l1R. TO\'INER:

21 Q This first call that dealt with the answering

22 service, was it a recorded answering service?

23 A It was a recorded anmvf'ring service.
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I tried every number in the book 'chat I

He have a little Reston boo}<;:,and I tried every

i~io.

Q I see. Now, I thought you indicated in your

testimony earlier that when you and your husband saw the

boys on the roof, that you called someone.

A I tried to call Gulf Reston and nobody waS there.

I tried to call Gulf Reston, and I had forgotten

Q ~Then did you do this?

A Right after they took Charles to the hospital.

Q But in terms of reporting the boys, when did

you do that?
A I reported it to the police when they carne.

Q I see. Was this the Fairfax county police?

A The Fairfax County police.

service.

:Durriberthat: I had, and all I got v..rasa recorded ans\vering

a'..Jareof?

1

2

8

4

5

6

7

S

9

]0

11

12

13

14

15

]6

17

18

]9

20

21

22

2:3

L
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1 •.vhich number I calL Ct, but as I say I got a r< corded

2 answering service. And then after the incident, I started

3 over again and I went down as many numbers as I had,

4 <J.ndall I '.Nas getting VIas .the recorded anS'der Ing service I

5 and offices ,';lre closed for the holidays, please call at

6 eight o'clock Tuesday l"ilorning.

7 Q 1'0 YOl1r knowledge, there \,jas no live ans"•.•ering

8 service

i-\ (i.nterr upting) : No.

10 Q (continuing): - - people taking messages.

11 If -there had been a live answering service,

12 I could ha-:.Te a'::. l(:~a.st !2:hplainedto -them \.-lllat had happened

13 and as]",ca for an eraerC;Jency nUlmer to call, or asked them

11 \vhat to do, but all I was getting was a recorded answeriny

15 service.

16 Q Hell, I 'm ta11~ing about the -time before the

17 incident.

18 Hum?

19 Defore the spilling of the pailTt.

20 ~{hen I called about the boys?

21 Yes.

I-U.•~" I~~.)

I
I ,t _ .L_. ._.~ __ ...•_. ..•._. __. .__.__ , .__~.. .
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1

2

3

[Volume I, p. 175]
(Witness is excused.)

D\T}lliRINE'STEIERT,

having been first produced and sworn was called for

4 e~aminatlon and testified as £ollows:

5 DIRECT EXf.'\.J:U1SIATION

6 QUESTIONS BY NR. LAWSON:

7 Q Hill you state your full name and address

8 please?

9 A. Ca't:her ine Steiert, 1636 Chimney House Road,

10 in Reston.

11

12

13

14

15

16

17

Q

Q

A

Q

That is in Gulf Reston, is that correct?

YOLl are next.door neighbors to the Rogers?

Yes I am.

TflliCOURT: How do you spell your last name?

WIT~mss: S-T-E-I-E-R-T, the old German way.

P'Ir. Lawson continuing): .HaI am, ypu are

18 employed by Fair£ax County?

19

20

21

22

A

Q

A

Q

A

That's correct.

The School Board?

y:~s•

Now how long have you kn6\~1 the Rogers?

I moved in next to the:n in october, 1966.

[Volume i
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[Volume I, p. 180]
1 certainly not shaking. A very pleasant, easy going person.
2 Q Now [ks. Steiert, did you have occasion to ~ _

3 strike that.

4 Prior to the incident of September 7th, did you

5 have knowledge of unauthorized persons being on the roof

6 of the apartment?

1

8

A

Q

Oh, yes.

And how long had you lived at the apartments

9 prior to Septernber 7th, I thin1( you stated that already.
10 A "t>lell,since f 66, so it,','lOuldbe about four _

11 five years.

12 Q And you said that you had been aware ofun~

13 authorized persons up on the roof, did you actually

14 observe this yourself on occasion?

15 A Oh, yes, and we would run out wh"never this would

16 happen. Usually there would be other neighbors out also

17 and the men always took care of it.

e~tended period of time?

A" It had been happening shortly after I arrived and

still happened occasionally.

occurred that you observed on the roof?

]8

19

20

21

22

Q

Q

vIas this something that occurred over an

Now, do you recall any specific instances that
.•,"
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A You mean recall

ln,

2
Q (interrupting) : I'rn sorry, pr:i.or to September 7th,

4

6

1

8

]0

11

12

13

14

15

\,j-ere there any particular instances that you observed and

had knowledge of ?

A Yes, J: can recall for instance Ol)e day, and

this would have to be mainly weekend,. because, of L'O urse,

I am '!:lorking during the day, but \4e have catherdal

ceilings in our living room, v-lhichmeans that the roof,

when anyone is Oil there, it echos all -thrOl1gh the apartment

and you are very ~:;n.;are,..lhen SOlneone is enthe roof, and I

reTl~emberrunning out after hearing SOlneone clopping across

-the rooi and t:he nen on both sides \'Je:J:eout and one of

0;[ theul I:1anaged to call -the boys and get them down.

I couldn't give you a date, but I certainly

remerilbE r this happening.

16
Q l-la' am, do you r8call, prior to September 7th,

17

18

]9

20

21

that you had contacted Gulf .in re.-:Jard to thisl the

unauthorized persoLnel on the roof?

A ~-;ell, they usually happened \.veekends and ""hen I

call2d, beccmse I have no nUi:'ibek, there is no number tba t

\'12 can call direct.ly, unless you wonted to c;:\llti!2 pE~rson

.2~ at th,.:'!ir There is a lady \-:ho bas been in cllarge

1 c~illcu 'the polic(~.
__ . #~._._O# .•.• __ ._ ...__ ... _. _'+.__. ._.__. . _

c...••:l~'f ~/l:...CI.:;_..:_£JIROCt\.. CI/O:/iHt.Nf.l n:l::F'C~:Fr!. ~)oo.) Ml\t1F3t.E .\nC;H \VfI,'!. 1\'.E~'.="tr)~u\. VI!iGl:'li .•••~2310.
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1\11 right. At any time, did you ever call

lEi

2

,~
u

5

6

1

8

Gulf in regard to these, do you recull, prior to
S~'?ptember 7?

j\ I don I t. ever recall -thembeing available at the

time these things happened, so that I alwa.ys had to call

the police.

l-IR. LAyvSON: That I saIl .the questions I have,

your Honor.
9

r"'l-r.r~
.L.1.fJ...J COU:('f: Cross examine?

10

11

12

13

14

15

16

11

18

19

1"13.• :i'O;'%TER: ~le have no questions.

'niB COURTI': ['lay the 'ditness be e:-;cused?

(."JitneSS is ED-:C\.lsed.)

~h~. L~WSON: Call ~tiss Rogers please.

JUDI'I'.H CHURCHILL ROGERS,

having been £irst produced and sworn \~S called for

examination ~nd testified 3S follows:

DIRECT BXAMINATION

(UESTIONS BY .i\lR. LA:'ISON:

20

21

22

Q

A

Q

A

vlould you s.tate your full name?

Judith Churchill Rogers.

l\nd where do you live?

4B84 NCJ\rthur Boulevard, Northwest, Washington.
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l.•nd this is your mother, I'lrs. Hogers, sitting

18

2 next to me at the table?

4

5

6

7

s

9

10

A

Q

correct?

Q

day?

A

Q

That's right.

And your father was Charles Rogers, is that

That's r ight~.

Septerrwer 7th of '70, were you at hrnne on that

~rhat•s correct.

\'lould you explain ~.Jhyyou happened to be there

11 that particular day?
12 A l'lell, I was living at horne at that time and I

. 13

14

15

~,vas\V'orking downstairs in the Restaurant on the Plaza,

but I \-laS working eVE"nings, so I was there during that

16
Q All right. v'lha't actually was your full time

17 advocation a't that time?

18 A tllell, right then I was waH:ing to see if I got

19 ineo Graduate School, intoVeterinarimschool at the
20 U~iversity of Georgia.
21

22

23

Q

Q

And you now ','lork at what, NIH?

Now, will you tell the Jury vhlac c~curred
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at your parents upartment on Septenmer 7th, 1970, tell us

what you observed and what you heard?

18

on the grill that day. My father was outside, my motl~r

\~as downstairs and I was upstairs in my bedroom, I had

gone up to get something.

And I heard this scrambling, loud thumping

noise on the roof, and then I heard my father calling,

"Churchill, Churchill" and then 1 ran downs'tairs.

J

4

5

6

7

8

9

10

11

A

Q

A

Well, it \'\Tasafter dinner .de had cooked out

Is Churchill your mother's name?

fi'hatt oS correct.

12 And I ran outside as he W<;iS standing there

13 covered with this silver paint type stuff and it was all

14 o~cr the place, on the sidewalk, on the plants, on the.

15 furniture and everything, and there were a group o£

16 people gathering that had beenmUling around in the

17 parking lot.

18 Q Could you describe to the Jury how your father
~:19 reacted that you observed at that time?

20 ~ He seemed pretty much, sort of in shock I'd

21 say. He was HO.t totn.lly confused, but he vIas e}<tremely

22 upset. Be really didn' t know what to do, so I ran back

23 in and tried to grab sonething like towels or something to
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1 try to vJipe the stuff of f him.

Q

i\

All right, and then ',.;hat did you do?

1>:ediscovered that this .,.•asn' t going to' !Jet

4 it off so my mother called for am ambulance and they

;) carne, and they had no idea wi.1at to do ~:ither, so th2y

6 just said they \'lould take him into the 11ospi-cal and see

1 ""hat they could do.

8 Q Did you go to Fairfax Hospital;

That' s right.. I -cook a fresh Cllange of clothing

]0 with me for him and '.vent into the Emergency Haom there

11 at the hospital.

12 And how long were you at the hospital - \vell.

13 s tr ike t:hat .

14

15 you know?

BaH 10:r:g was ~"our father at the ho~pital, if

16 A I couldn't say. I know it was hours, but how

17 many I donlt know.

18 Q All right. Did you observe your dad there during

19 that tir;~e?

20 A Ye;;;,I did. I saw him when I got there. By the

21 time I got there they had most of the paint off of hi.m.

22 There \vClS still some on him and they said they were s'oing

to put him .:h,} the .shower and try to get thQ rest of it off.')<) IOJ"

L_. ._ . . ---"-_---.J
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All r1ght. And then how long did he stay there

J

2 a iter they had actually gotten "ch," paint off of him?

A ~'~ell, it '!,;las quite a while. They put him in

4 a wheel chair and just sat him in the hall and one of

5 t he doctors caIne out. and spoke to In' and said he wasn't

6 going to let him go until his blood pressure had gotten

7 down to within normal range.

8 Q And. 'then after a passage of time, you took your

9 dad home?

10

11

A

Q

That's conect.

Can you describe your dad, how he acted, his

12 general al)pearance at that time?

13 A Hell, he was very gittery and he spoke to me

14 concerning the firc~. He said that was ','lhat- -

15

16 Q

1>lt':t. TONNER (interrupting): Your Honor, please.

(I1r. La\-lson continuing): Don't go into details

17 of the conversation.

18

19

A

Q

01"ay.

You had conversations with him, just tell the

20
!

21

Jury how he acted, his gen'ral appearance and demeanor

during that time.

2~ A Okay. 'i"lell, he ~"as just gittery and shakey and

28 he didn't say very much.
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1 contrast in your dad's demeanor and i:1ppiaranceafter the

2 accident as opposed to prior to the accident.

1

3 A Yes. As I say. before the accident he was a calm

4 person and then afterwards, I mean,. you could just see

5 his hands shake, his voice shake and most of the ti~e that

6 would happen.

7 And in particular, it would get \'lorseif you

8 mentioned anything that had to do with the accid.,.nt.

9 Q Now, prior to September 7th Judy, ..do you of

10 your own knowledge know of an incident involving un-

11 authorize.d persons in the roof of t~e apartment?

12

13

A

Q

'£0 my knowledge yes, I could hear them.

Do you recall, was this over an extended period

14 of time?

15 A It would be off and on for at least a year prior

Hi to that.

17 Q NO'..; again, jumping back, when you \-Jentoutside

18 the day that the incident occurred and you observed your

19 father standing there~ did you observe the wall and the

21

22 Yes.

23 Q

Yeah, the wall, the ".,allof our house, right?

Did you observe the ceiling, did you look up to
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the top of the roof?

Ii:

2

4

5

6

No.

1\

Q

A

Q

No, I didn't even look up.

Did you observe anyone around a-t that time?

Besides the people that were gathering around?

Now, prior to the accident, do you recall ~ny
1

8

9

]0

11

12

13

14

15

16

17

18

specific incidents involving unauthorized persons on the

roof of the apartment, project?

~li~. TO~~ffiR: I think that question was asked.

I',1R. Lt\~'.fSON: I aG}~e<.1her if she ;'-las aware or

had knowledge of unauthorized persons on the roof.

I am now asJcing her specifically as to the ti.me.

tllnE COU.RT: Objection sustained.

H~_'{.TCMNER: That she observed?

Hl1.. LM'{SON: That she personally had knowledge of,

yes.

j>m. TOWNER: That she observed?

N.RLA\'lSON: That she observed, had }"nowledge of.

-.'.,
.~.

19 Q ([.tt'. Lawson continuing): 'I'ha-t YO'J observed

20 you rself.

21

22

Ii.

Q

A

You mean that I sa'w personally on the roof?

Ye~.

I didn1t see them myself.
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And the incident that you are ref;~rring to you

2 11eard them on the roof?

4

A.

around.

:r. heard them talking and r heard them wa1}cing

,.\11 riqht. Now, would you characteriz~ as
6

7

8

]0

11

12

13

14

15

'best as possible the rela.tionship between your parents

p:clor .to the incident?

'(:';'e11, I vlould say it was very close ..

2 ac'h other and durtng i;he working hours t:hey would call

each other during the day.

'If i::.hey had an argu1T:e.ct, i.i: was ah.••ays <::trgued

OIJ.t, you lGlmv,t.here was no cont.inuing gr:ipe b-eti'l'2enthem.

a t any tir.le.

And you are an only child, 1s that correct?

16 A 'l'hat I S correct.

17

18

19

20

21

22

your nonor.

'I'HE COUf/.'r:

I.IH.. r~\~.1S0;:1:

That's all the questions I have ..

:r. have no questions of this .•.•.itness,

You may be excused.

You have no objection to her being

No, sir.
l . ..__ .__._ _ [Vol lime I-/.-P-..•..o --"1...\.8L.o9w]~ J
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1 is excused.)

2

case.

HR. LA'dSON: Your Honor, that is the Plaintiffs'

4 rl'BB COUR'l': Very \-;e11, members of .the Jury Vie

1

8

9

]0

11

12

have a mL.:rtter. to take up and Ide will be in recess.

ii{HEREUPON AT THIS POINT I i:1 'j'j]E Pi10CEEDINGS

AND ll,iE 4: 35 l? .(1. A TEI"PORi'\RY ,RECESS IvAS

DECIJ\HED FOn TliE JtJ.:1Y, DUIU NG mUCH Tn'IE

AND OtT'].' OF THE HEARING OJ? TI-IE J-ur;:,y 'THE:

POLLO~qI7:IG PROCEEDINGS ~'TErm nAD

O~lAL I,;lOTION OF DEFENDANTS i\~r

Tr-m CLOSE OE' PLr'lIN'rIFFS CASE

18 Your Honor, please, on behalf

14

15

16

17

18

Hl

20

of Doth the Defendants in tl1is case, I 'dould

like to move to strike the evidence in this

case.

If I can, I would attc:rnpt to deal first

in tGrms of Prospect Industries and then separately

in terms of Gulf Reston.

TI-IE COHR'l': All right.

21 In terms of Prospect Industries

22 ~~. L~WSON (interrupting): Your donor plea3e

23 I ~;vonderif I might just in'terrupt. 'l'his is off

-------.--~--------,------.----.-~p-To~l-ume.--J.~Tp. 191]
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[Volume I, p. 235]
r~cess while I consider your i"lotion •

~-n~J1~REUPON]\'£ THIS POIl'IT HJ 'l'HB PROCEEDINGS

AND AT 5:40 P.H. A TEHPORl\RY RECESS 'iIAS

'.rHE Po.I.LOWING PH.OCEEDINGS i.'iERE Hi\D OUT

OF' THE HEARING OF 'fHE ,JURY

1 'EBB COUl~:r: I am going to deny your Motion
8 as to both Defendants.

I think the x.:ecord wi.ll show

10

11

12

13

14

15

.Hi

.. 17

18

19

20

21

thai: the argument I l:ia(l.e in an attempt to

persuade the Court, and I will stand on that

argument.

l'-riIEn.EUPO~l NT: 'I'HIS POHYl' IN 'l'HE PROCEEDINGS

l>.l'm Nr 6: 25 l? H. ~.L'HE EVENlNC RECESS "i-iAS

D8CLL\RED Ai.jD TIllS COUR'l' WAS IN ADJOURNi.!EN""T

F'OR 'raE DAY

[Volume I, p. 235]

---------------------------------
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

don't have any objection. ;

THE COURT: Let I s taJ<e that up later when

we have a recess. I don't know whether they can

consider that.

.HR. LAWSON: Very well.

NR. 'rOWNER: Very well,. your Honor.

WHEREUPON THE FOLLOWING tvAS IN 'rIlE

HEARING OF THE JURY

DEFENDA.NT • S EVIDENCE

HILLIH HARDY,

being first produced and sworn was called for examination

and testified as follows:

DIRECT EXAMINATION

QUESTIONS BY ~LR.. TOWNER:
15

16
Q

A

Will your state your name and address?

My name is Willie Hardy; my home address is
17

18

19

508 Tarpley Road, Richmond, Virginia.

THE COURT: ..Oid you say Tr"lilliam?

.WIT1JESS: Willf...;•
20 Q (I1r. Towner continuing): By whom are you
21 employed?

22

23

A

Q

Prospect Industries.

And on - - during the month of August, of 1970,
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Were you employed by Prospect Industries?

7

on the roof?

August to be working in SOffiP apartments, or on the roof

of some apartments being owned by Gulf Reston, Incorpora.ted,

in Reston on Chimney House Road?

2

:3

4

5

6

7

S

9

10

11

12

13

A

Q

A

Q

A

Q

A

Q

That's right.

Now,did you have occasion during the month of

Yes, I did.

And what \flaS your role in that "..;ork".?

I \.vas the job super intenoent.

And what work ",las Prospect., Industries dei ng

Roof recap.

Explain to the members of the Jury what was

14 involved in that?

15 A Hell, .first we have to remove. the gravel and

16 then ..:.flash the roof.

17

18

Q

~.
vtnat does flash .. the roof mean?

Fla.shing the roof means "'1orJeingthe area

19- bet1.V'eenthe horizo;;:cal i:t:'IU the vertical, plus we were

20 doing patch <.;ork.

21 Q Now, what would you do to - - well, first of

22 all, how did you get up on the roof?

23 By ladder.
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:}

4

Q

A

Q

A

105

NO\v, who owned this ladder?

Prospect Industrie~.

What type of ladder was it?

A forty-foot, no, a twenty-foot extension

8

5 aluminum ladder.

6 Q Now, I show you here a diagram ~u.Hardy and

7 I ask you if you can identify this diagram.
8

9

]0

11

12

13

14

Q

A

Q

A

Q

A

Yes-.

'What does it show?

l\re you 'talking about the roofs we \'1orJc:don?

What does the diagram overall show?

Roofs of Reston.

~1as this area I,•••.here you ""'lorked?

Yeah, this is the area where I worked

15 (indica.ting)•

Hi Q Now, would you come do\Vn here and show the

17 Jury, would you indicate to them the roofs that you

18 were \vorking on immediately prior to August 28?

19

20

A

Q

I worked on these (indicating).

There are some numbers, one, two, three, when
21 were those put on?

A

Q

The numbers?

Yes, the numbers, do you re~all?
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106 9

was taken?

container that the paint was in?

aluminum paint known as Gilsonite was left on the roof,

is that correct?

1

2

3

4

5

6

7

8

9

10

11

12

A

Q

A

Q

A

Q

A

Q

I don't recall.

Were they put on at the time your deposition

I don't recall.

Now, you have heard testimony here that some

Correct.

All right. Now, would you describe -the

Five gallon container.

What waz it - - what was the approximate size

13 of the container?

14 A About twelve-fourteen inches in diameter;

15 around.

16

17

18

19

20

Q

A

Q

A

Q

And how tall was it?

About 16 inches'.

Did the container have a lid on it?

Yes.

Nm'l, in order to gain access 'tothe roof, did

21 you you say you used the ladder?

22- A 'rhatI s right.

Q All right. Now, th'se are the three roofs that
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you worked on (indicating)? Is that correct?

10

2
A

Q

Yes.

Now Nr. Hardy, looking at the diagram, the
4

5

roofs, the three roofs that you worked on, what numbers

from the end of the building is that?
6

1

8

9

A

Q

A

Q

You want the number of the apartment?

No, how many roofs in were they?

Five.

So you were working on roofs number six, seven
10 and eight in from tht end?
11

12

A

Q

Right.

Now, I show you Defendants' Exhibit Number 1

13 and ask you would you indicate to t:he Jury on that which

14 roof on that picture corresponds to six, seven and eight?

THE COURT: That's right, you said-Defendants"

15

16

17

18

19

20

21

THE COURT: You mean Plaintiffs' Exhibit l?

~m.TOWNER: No, this is Defendant.s A, and

the picture is Plaintiffs' Exhibit Number 1.

Exhibit Number 1.

WITNESS: I was working this roof, this one

and this one (indicating).

\-

r,'.~.
~!:

have heard testimony that the last day that Prospect

22

2~

Q (}rr. Towner continuing): Okay. Now, you

"
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Industries worked on those roofs was on August 28, 1970,

is that correct?

11

3

4

A

Q

Correct.

l\ll right. Now, did you and your crew leave

5 this paint on. the roof on that day?

6

1

A

Q

Correct.

All right. Now, which of those roofs did

8 you leave it on?

9 j\

-10 Nt-miller 2, no.'1 th::l-t \10u1<.1 bt':; ':v'hich roof from

V the end?

12 'I'll-a-t would be ti1e seventh roof:

13

14

15

Q

"n

Okay. Would you indicate that to the Jury?

It would be this roof (indicating).

lmd tl1at is indicated on -l:he photograph by

16 being a very dark color?

17

18

A

Q All right. Would you return -to the wi-tness

1!) chair please?

20

21

JU3t a minute, one other question.

-~-!:U:"llrespect -to the ladder did you - - \'JOulcl

. - --- ._---------_ .._--_._._-------_._ .._ .._ ...._--_. __ ._-
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109

HR. LAHSON: "I'mattime are you talking

about, Hr. Towner?

12

3 Q (j:'.lr. Tmmer continuing): \'jell, during the

4

5

course of time that you v'lerethere work.ing on these

three roofs.

6

1

8

9

A

Q

Q

'rhe ladder was on number "t:hre roof.

Yes.

The ladder was beside nmnberthree roof.

So nmnber three roof \"/ould be one roof closer

10 to the lak,,? than Dumber b'JO roof.

11 HR. LA.~'lSON: I object to cO~.msel le~'lding

12 the viitness. I haven't objected so far bl)t I

13

14

15

16

17

18

19

20

2]

think he has been leading the witness and J

would dgect to it.

I.m. TOIvtJER: Your Honor, I think it is just

a matter of saving time and I think it is

permissible under the scope of examination.

rEhat's all, if you "vill have your seat.

THECOURT: Vlell, I won't rule on this

question, but let's not lead the witness,

Hr. Tmvner.

I~IR. LANSON: You said nur.1ber three roof?

\.HTNESS: Yes.
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A Yes, I was.

Q (I'lr. Towner continuing): Now, vlould you tell

the members of the Jury, ~oc.Hardy, what actions you

and your men would take when you - -' strike that.

'Frere you on the site more than one day?

Q Now, would you tell the members of the J'ury

.,hat you would do with your equipment when you left

th,:: job site each day?

l\ Nell, all the trash would c;p in containers.

l'.£ter all the men is do,'1no£:E the roof, the:

last two men come dOvm always take the ladder down.

Q All right~ No~~,on the 28th day of August,

\vas the ladder taken dowa?

A Yes, it was.

Q And where was the ladder placed?

.A Wewould take the ladder down and two men would

walk it across the yard. And there was a retaining wall

facing the apartmEnt \'1e ,'las worJ<ing on, and there \'!as a

light pole and a tree and we would always put the

ladder between that light pole and the tree, down on

the sidewalk level.

Q So you would - - would you come down here

2:3 t-'lr. Harc1y, please, and I 3hmV' you Plaintiffs I Exhibit 7

1

2

3

4

5

6

'1

8

9

10

11

12

13

14

15

16

17

18

19

20

",' , 21

22
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1'his is a tree (indicating) and here is the

No, we wasn't.

Would you tell the members.of the Jury what

A Right.

HR. T-JA'V'lS0I>: Have him mark, if you will,

with an X on the tree and maybe put an L on the

o

A

Q

and ask you'to identify on that photograph to the menmers

of the Jury the tree and the light pole that you are

referring to.

light pole(indicating).

Q And do I understand that the .,ladder::_~:-was

placed between those, the tree and the light pole and

the wall?

light pole.

o (Hr. TmlTner continuing): Will you mark on

the photograph Itr. Hardy, where you and your men placed

the ladder?

(~"itness indicates on photograph.)

All right. Will you take the stand again please.

Now ~rr. Hardy, at the time you left the job

on August 28th were you finished with the work?

2

21

1

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

22 work remained •

23 A We had to cope the flash work with this aluminum

BOBBY MCCUNE BLOCK, SHORTHAND REPORT£R. 5600 MAR8LE ARCH WAY, ALEXANDRIA, VIRGINI,.,22310
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1

2
Q All right. Is there any reason vlhy it \\7as not

3 done on August 28th?

4
A Yes, because you have from ten to fifteen days'

5 waiting period for the material to dry.

called Licroma.t.

it's called Licromat.

Cur.:.?

'I'he 1"!laterial used for the flash \Vor1c is

I'm sorry.

I mean the materiaL used for the flash work,

Now,Wlen you say material \"1hatmaterial do you

Now, at any time while you were on this job,

And it has to dry?

It has to cure.

Yes.

And then .after. it is cured., this paint is applied?

Right.

N;:~.LAWSON::.

Q

A

Q

A

Q

A

Q

A

A

o

mean?

6

1

s

9

10

11

12

13

14

15

Hi

17

]8

19

20 did you observe any individuals, any people, other Ulan

21 you and your men, on the roof?

22 A No, I did not.

Q \-'lere you told by anyone, whether Gulf Res.ton or

BOBBY McCUN~ BLOCK. SHORTHANO REPORTER. 5600 MARBLE ARCH WAY. ALEXANORIA. VIRGINIA 22310
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2

3

4

[)

6

7

s

10

11

12

13

113

anyone, that people other than yourself were on the roof?

A No, I wasn't.

Q Were you aware that anyone other than yourself

had access to the roof?

i-L.'<.I,Al;iSON: I would object to that question.

HITNESS: No.

~ffi. h~WSON: I don't see how he could possibly

answer t-hat.

THE COURT: I'll overrule Umt:.

i'm. I.l\HSON: As to his m-m knowledge.

'I'HE COURT: Yes, as to his mVl1 knowledge, that's

right.

~ffi. LJ~WSON: Right, sir.
14 Q (i"lr. Tmvner continuing): Voi'hatwas the - -

15 strike that.

16 How much of the contents of the can of paint

17 remained on the roof at the time that you left it on

18 1\ugust 28th?

20

A

Q

About four and a half gallons.

And could you tell us, how much, when full, it

it would weig-h?

21 ""auld Heigh?

nl' A Ho',v lrtuch

:n Q Ye8.L . . ----_._----_._-------------

:'..,'-: "., "},\Y, \1.:":"0:' .:U:'~:,,\. V:;.:Gjf~l.6" 22310
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2

A

Q

114

Between thirty-five and forty pounds.

All right. And you say it \vas left on, I believt=:'

17

il you indicated, roof number t\V'o.

4

5

6

A

Q

A

Yeah.

NOw, where on .roofnumber two was it left?

When we .leav'"ethe roof at night, expecting to

7 go back, we always store r~terial - -

S ~ffi. LAWSON (interrupting): Excuse me, ~tr. Hardy.

9 I object to ~,'/hatthey normally do.

10 Tim COURT: Yes, what happenfd on this occasion.

11 Itll have to sustain his,ubjection.

tell the Jury what you normally do, you have to tell them

what you did do on the 28th.

Since the question was, where did you 1eae

'the paint, the Gilsonite, on that roof on that day?

12

13

14

15

16

17

18

19

20

Q

A

Q

position?

A

(~tr.To,vner continuing): ~tr.Hardy, you can't

As close to the center of the roof as possible.

\'fuatwas the reason for leaving it in that

We leave the material in that position so that

21

22

it won't just fall or happen to roll away from th~ spot

\"here we put it.

23 Q Now, did you return - - strike that.
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1 Did you become aware of an incident involving the
2 pouring of Gilsonib.' from - - the pouring of Gilsonite
3 on an individual subsequent to your leaving the work si-te?
4 A Would you repeat that again?
5 Q Yes. Did somecne ever tell you about the
6 incident that we have been talking about here, about
7 Mr. Rogers having the paint poured on him?
8 A Yes, someone told me.
9 Q And had you gone back to the job si.te pr ior

10 to hearing about that?

11 A Weill I had been to Reston, but I didn't

12 go exactly to the job site.

13 Q Hell, did you ever go back to see the area

14 ,,-therethe paint had been poured?

15 A I seen it, I seen that area, but I didn't go

incident or after?

A It was probably after.

-------~--- ---_.
NO'.", a.tthat tine I did you observe the ladder?

Right.

Q Dut did you see it before you heard about the

Q So that the next time you went back to the

Q

bac]c especially to see that.

Chimney House Road area there was this paint on the wall?

23

16

17

18

19

20

21
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1

2

3

4

A

Q

Q

1:-Jo.

Did you see the ladder?

~Jo..

Do ~iou, of your O'..vn knowledge know '\..;hat had

5 happened to tile ladder?

6

7

1\

Q

No.

nave you or your mE~ng-one back to the root .co

8 finish the painting, or did you or your men
9 s-trike t.ha-t.

10 Did you, or ~en under your control, ever 90-

11 back to £.1.n:'311 the pain-ting on th.::- roof?

12

13

14

15

16

1\ No, we didn't.

1'.1(\.TOWljER: I have no further questions.

'l\1E COUR'T: Cross examine?

L-lR. Lr-.NSO~:j': Yes, your Honor.

CROSS EX'1\I.IH.I1-\TION

17 QUES'rIO~IS BY 2'.!R. IJ'W1S0J:i:

18 Q NO',-l, ye,l.) hi:lve :i.ndicated tir. Hardy, on the

19 diagrall'l ;"1"!:'. 'l'O\'lner has r(~ferred to tha.t thc~ ladder Vias

20 left up a~Flins.t, I believe, an apartment ti1<:lt is (:'lurked

21 (on tl1a.t particula.': diagr;.un or pl~)t, as apartlaent number

.three, .; C'
oJ.,..:'" thrd: correct?

_L. . .. . .... .._.__. _

•••••. "--, .~~.).~.'"l;•.'. "'";'!



~~~~~~.~~--~-----------------_.~-----~~'----------'-----------r

117 20

1 Q Now, did the ladder stay there the entire
2

4

time you were working on that particular job si'c8, or

was it moved around from place to place?

No.

You are saying it

I'm saying, that that ladder didn't go any further

5

6

1

S

9 roof.

Q

A

Q

A

Pardon?

It stayed there.

(interrupting): It didn't stay up against the

10 t:hall the tJrree roofs V1\:' \~'ere working on.

11 Q No. 1.'Jhat I am asking is when YOll have -the

12 ladder up against the building, Vias it up against tlle

13 apartment as h)dicated number three?

15

A

Q

Yes, it 111as.

Okay, so what you are saying then is that

16 you never moved the ladder then from that spot?

11

18

A

Q

Righ.t.

So you would go up the same place to go to the

19 other places where you were working?

20

21

A

Q

Right.

All right. Now, when you would - - strike that.

22 Howmany days had you 'tlOrked there prior to

2:3 August 28th?
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A 1 den't remember.

A Could have been a week or longer •

1

2

:3

4

Q

longer?

~';elllh'euld it have been at least a 'iiJeekor

I would be there every day.

All right. But yeu weuldn't be there the

Q

Q

A

Q And weuld i.t be fair to. say -that yeu were eut

ther<: all the .time?

A Well, most of the time I was there.

Q Most of the time?

A Yes.

Nmv, by that, \'Ihat de yeu mean?

During an eight heur day ~ \veuld yeu be there

every day on ,the job si.te?

. 5

6

7

8

9

10

11

12

- 13

14

15 entire day?

day you would not be there?

would have to.go. and pick up mat~rials and things.

. 16

"17

- 18

19

20

21

, A

Q

A

Q

Right. Semetimes;in the middle ef the day I

lmd Heuld it be pessible that at the End of the

No.. ,;

Yeu 'IiJeuldah-lays be back at the site at: the

22 -end of the day?

23 A -That's right.
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::Jow, ur,~you 2.ble to recall that August the 28th

2 was the last day that you '.'lere on the job site?

4

5

6

A

Q

Q

Yes.

You are able to recall that ,at this time?

Yes.

And you are saying that the ladder was up
7

8

against apartment number three during that time?

Duri.ng that day.
9 Q Ano GO I understand you to say that you left
10

11

the paint On apartment nuuilier two or three? I'm sorry,

I Ir.ean number two, is that correct?

12

13
A

Q

That's correct.

And the ladder, you are saying, was left up

14 against Apartment m.m'iber'three, as indicated?

15

16

A

Q Di.d you take the ladder down that day. did

1'7 you yourself take the ladder down?
18 "1\ I didn't touch the ladder myself. As I said, "

19 whenthe last two men come of f the roof, that is the two

20 men t.'l-J.attak the ladder down, but I \<laspresent when

2] it was taken down.

Q
,n

All right. .Are you saying that you actually

2~ saw the men take the ladder down?
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120. 23

1

2

:1

4

A

Q

1.\

Q

Right.

You sa'vi "them take i.t dmvn':)

Right.

And you" are s'-'lying that you ac.tually saw them

5 take it and place it, as indicated ont~is PlaintLEfs I

6 Exhibi t i:Jmnber 7, be'tween the ligh.t pole and the

7 tree?

8

9

10

11

Q

Q

Yes.

t~!ere the L is located?

Tl1a-t r S right.

So then, as I understand it, while you w re

12 v;"orkingon .the job site, wl1f-;tnerit \..;as a \leek, or

13 however l:1any days, you never took "i:h,~ ladder <l\"ay from

14 th;' job site, is that correct?

back to tlL~ job site every day, each day, is that right?

15

16

17

18

19

20

21

22

A

Q

l-\

Q

A

Q

l-\

No.

You always lef't it there at the site?

That's right.

Now, up until August the 28th you always came

EdCh day, yes.

l~ll r :Lght.

Hell, no, I wouldn •.t say each day, because if

it rained or something like that then we wouldn' t carGe back.
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1?1

1 Q No'.?"are you sure about where the can was

2

4

located, are you sure that you left the can on apartment

number two.

Sir, I am quite sure.

5

6

7

Q

1\

Q

Pardon rne?

Yes, sir, I am sure'.

Now Mr. Hardy, do you recall when your deposition

8 '.'iuS tak'2n on .February 24 of last year::)

Ask me that again?

10 Q Do you recall ""hen we took your deposition .in

11 your employer I s office::'

12

13

14

15

A

Q

A

Q

It was back on February 24:

Yes.

And referring to page 38 - - in other words,

l(j that \'Jasabout a year ag'o that we took your deposition?

17

18

A

Q

Right.

And starting on page 37 and going over to page

19

20

21

2:2

3G I had ils};:ed you as to where the paint had been

left on the roof, and going over to page 38, I aSk

you to read the two lines that are underlined ther~.

lim. TOWNER: Ask him to read the whole thing,

lIr. Lawson.



1

2

3

4

5

6

7

8

9

10

11

122

t~l. LAWSON: All right.

WIT~mss:- You_ read it.

THE COURT: 'Why don't you read the question,

Hr. Lawson.

HR. TOWNER: Read it to him and ask him if that

is what he testified. I think that is the proper

procedure.

THE COUR.T: I suggest you read it to him and

then read the answer and ask him if that was his

answer.

~ffi. ~~WSON: Yes, sir.

25

12 Q (;VIr.La'.",soncontinuing): Hell, I will hav2 to

1~ back up to about half way down page 37:

14 "Is that what would be unit number three

15 indicated on this plat, the paint, -referr ing

16 to the paint cani yes? II

17

18

19

20

21

2'>oJ

The answer, "yes".

"Question. What unit. \V'BS it on? It

"I'm not going to say for sure, you

knmv,..:necause it has been a long time, as I

said Def(~e, but the paint was left on this

roof."

"Apartment number three, or unit nmnber three?'
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1 "Right. "
2 "Okay. It

"~leseen the paint on the wall and
4 it \vas down in this area some place. II

5 "~vhatdo you mean by down in this
6 area some place?"
7 liAsI say, J: can't indicate exactly
8 where, but it vias down in this area
9 (indicating)."
10 "In other words, you are not saying
11 it was on one, two or three, but on
12 the three units that are ruarked?"
13 "I am not sure, but I know it
14 wasn't on this one or this one (indicatin?1).u
15 "You mean three or two?"
1G "Yes."
17

18

19

"Is it possible it could have been on

one or some o-ther unit?"

"Yes, it could have been."

HR. TOWNER: \Vill you go on please? Excuse

me Mr. Lawson, would you r~ad.

Is that correct, ,Mr. Hardy?

"It's possible it could have ~eenHR. LM'lSO:N:

20

21

22
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here or further over."

124
-..---------1 27

2

3

4

6

7

8

"By her" you mean number one?"

"Nur.:lber one."

"Or it. could have been on one of the

other uni.ts, is thu'i: correc't°.?"

"Yes. II But I believe it 'idas further

over .than number one, I am not too sure."

Is .tha.t correct?

9

10

1\

Q

~J:1l'lat'::.; •...~orrect.

So your" answer is you rcally can't tell us

11

12
,

13

14

posi.tively ....ihere the paint was left, can you?

Come to think of it, after I talked to you all

.that night, I cUd remembe:r that the paint ca.n was on

n LlI.mer t'\,'/O.

15 Q Hut at t:he .time YOLltook the deposoitiDn, which

16

17

18

19

\Va3 over a year a90, you did not ind(~pendently recall,

is that correct?

]\.;: 1:hat tirne J: wasn't thinldng very clearly,

20 Q All right, sir. lTow Hr. Hardy, you were also

21

22

~8ked by counsel as to ~~ether you saw or knew of

IJ/FHrthorizec1 p(~r;::.;or::sJ:,pi.r1'? on th3 roof dur.i:-,g the tises

I:.:ha.t YOLI '.icr"1-,:ed on th::~. job f3i te. j\~? I rccc~ll, your i.'1nswer
'. 2;~

1 __._.__. .___.__. .__. .._ _ ..__

r,
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12~

1 was that you didn't see unauthorized persons on the roof,

2 is that correct?

4

A

Q

'I'hat 's correct.

Are you saying, sir, that you did not in fact

5 see any children or other people on the roof?

6

7

8

Q

A

Not children, no.

Pardon?

No, no children on the roof.

9 (2 Hell, maybe the bet-ter "'lordwould h::~ unauthorized

]0 persons, obv.io1Jsly your mom \vorJ.:ers,but I am .talking

11 about unauthorized persons.

12 Hq • TONNER: If your Honor please I am going

13

14

15

to objc~ct to the characteriz<:ltion, because ! think

it is a question of people.

I don t t see how Hr. I-Iardyknows if the people

16 are authorized or unauthorized. I think if he had

17

18

19

20

2'.L

2.2

seen people on the roof, I think that .isa proper

question.

'rHE COURT: I think that would be proper,

in other words, any other persons other than

his employees.

I,'.IH .• I..A1,JSON: Any other persons other than

2:3 your employers, your employees,l . .
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126

1

2 Q

\1e11, if I did, I don't rel:lember.

All right, sir. So you are not positively

3 stating to the Jury tha-t you didn't see anyone on the

4 roof, is that correct?

5 A Well, actually, what I am trying to say is that

6 I didn't see anyone on the roof, but if I stated sometime

1 in ~he past that I did, well then, you know, I just forgot

8 about it.

9 I didn't see anyone on the roof.

10 Q Well, it's more an absence that you are

11 able to recall at this time, Nr. Hardy, is that correct?

12 That you don't recall whether you did or dian' t see

13 people on the roof?

14 A I-didn't see anyone on the roof other than

15 our personnel.

16 Q Is that what you are telling us?

17 A Yes, that is what I am saying_

18 Q Again referring to your deposition on pages 44

.19 and 45, this is -'thesurne deposi'tion taken a year <:lgo~

20 ,i Do YOll r~ca 11, of your own knowledge, ever

21 .seeing <:lnyoneor~ the reof that was not authorized to.

2~ be there, by that I mean cldldren, or anyone else? "

23 Your -anSvJcr:
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"vlell,if I did, I didn't pay

much attention to it."

"You didn't pay any attention to

it?"

"Right."

"Are you saying that you don't

recall?"

"I don't recall."

"You don't recall at this time?"

"No."

30

11 Is that a correct statement, sir?

12

13

A

Q

I'm sorry, I didn't hear you.

1 say, is that a correct statement that you

14 gave us about a year ago?

15 A Hell, as I am telling you, I didn't see anybody

16 on the roof other than authorized personnel.

17 Q All right, sir. Now, as I understand it, sir,

18 on direct examination you stated that the reason you

19 did not go back to the' job sit_ on August 28th __

20

21

22

23

I'1R. TOt'lNER: 1 object to that question. There

is no testimony that he didn't go back to the job

site on August 28th, he stated he was there on

August 28th.

BOBBY MCCU'NE BLOCK, SHORTHANO REPORTER, 5600 MARBLE ARCH WAY, ALEXANORIA, VIRGINIA 22310
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'J 1J~

1

2

fLR. I.J\HSON:

after.

I I m sorry, did I say - - I IJeant

Q (Nr. Lav.;soncontinuing): As I understand

4 l."Ir. Hardy, you stated on direct e~~amination that you

5 didn't return to the job site after At.1gust 28th, is that

6 correct'?

1

8

A

Q

I didn't go directly to t.he job site, noo

And as I understand on direct examination you

9 stated that the reason you didn't go bad;: ~'iasthat

10 b.ecause 'Ch>'2 paint, or \'iha-tever i.t "Jas, had -to cure, is

11 that correct?

12 A 'l'he Licroma-t 'chat we put dmm on the flashing

13 had to cure.

14 Q You stated you knew then there would be a lapse

15 of around ten or fifteen days before you would go back

16 to the job site?

17 A No, because we had other work there. There

18 v;as still some patch wo:c)~that had .to be don'i~.

19 Q l'l.ll right, sir. ';:\1ell, how many days did you

20

21

22

23

expect would elapse before you t.V'ould go back on August

28th?

At tha-t -tinie, how many days did you figure

vlere going to lapse before you had to go back and finish

l-L - . . ,_. _
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1 up "'Jhatcveryou had to do?

32

2 h'ell, at that time, I figured we \-'lOuldgo back

3 the next working day.

4

6

Q t'T.l'1ichwould have been Tuesday?
A lfuich \'lOuldhave been Tuesday.
Q \1hich \vas on a Friday, \vhich ',vouldhave been

7 approximately a lapse of four days?

8

9

A

Q Not 'l'uesday,I'm sorry, I'm thinking of the

10 Labor Day w,:~ekend.

11 On .August 28th, \Jhich was on a l"r iday, you

12 would have gone back on a Monday, ~s that correct?

13

14

A

Q

Right, correct.

01>:ay. And you obviously didn't go back on

15 that Monday, right?

16

17

18

19

A \tie didn't:.

Q Can you tell us why?

A :No, I r ally can't tell you why because there
is quite a few reasons why \"e didn't go back.

20

21

Q \:'Jellnow, if you can't, just answer my question.

Can. you tell us at this time why you. didn't go
back to the job site?

A Nu, I can't.

_._-------_._-_ .._---_._---------_._,-~---,----------
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As a matter of fact, there was a lapse from

33

2 the 28th of l-'l.ugustto the time of this incident, roughly

3 nine to ten days, during which ti,le you never Wf nt back:

4 to the job, is that right?

5 A Right.

6 Q And when you left, you-left the paint can on

7 the roof some place and you left the ladder there'?

8

9

10

11

A Yes.

HR. LA'VISON: 'I1haes all the questions I have.

THE COURT: Any redirect'?

HR. TO\v'NER: No, sir.-

12 (Witness is excused.)

13 EL!"'tER BURCH,

14 having been previously sworn was called for e:xamination

15 and testified as follows:

16 DIRECT EXAIvlINATION

17 QUESTIONS BY l\:lR. TOWNER:

18 Q ~.tr. Burch, I believe you indicated on

19 examination when you wer. called by r"lr.L,awson as a

20 \vitness that you had been en~loyed by Sulf Reston since

21 I believe, 1966'?

22 A

Q

Hareh 1, 1965.

'65. And have your duties, during that period
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1 of time, involve the security and protection of the

2 property own'd by Gulf Reston.

34

A Yes. I, my duties, from the time I was

4 employed at Reston until the present time, do involve

5 the security.

6 Q Now, in the course of your testimony you

7 indicated that you, as being in charge of security, were

8 aware that there were individuals on the roof, on occasion,

9 at the Chimney House Road building -

10

11

A

Q

(interrupting): Yes.

(continuing): is that correct?

12 Now, first of all, were those individuals

13 authorized to be there?

14 A No, the individuals that I referred to were

15 trespassers.

16 Q ~mat means of access were there to the roofs

17 of the Chimney House Road project, 'I,'1hatpossible means

18 of access were there?

19 A Somebody either had to bring a ladder, which

20 is what my men, when they went up on the roof or any
,

21

29

23

contractors' men went up on the roof, they brought a

ladder.

But it was reported to me, although I never

BOBBY MCCUNE BLOCK. SHORTHAND REPORTER. 5600 MARBLE ARCH .WAY. ALEXANDRIA, VIRGINIA 22310
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1

')

:i

4

5

witnessed the actuul act, that they clin~ed up on a

p1.anter and pulled -U1em.3elves up o~l'.::;r the coping in a

location that is directly over thE: passageway froil1 the

Chi~ney House Road project into the Plaza.

Would it be possible to get onto the roof £~orn

(j

7

one 0.<=
.l.. the zqartment buildin9s throuqh a '.'Jindow?

~.13.• Ll\~'iSO:::J:Your Honor, 1 \Vo\:lld h::w€ to 0'0 ject

8 to Rnat is possible. I don't see how this witness

10

11
I think he \Vould be able t:o 'cell

12

13

15

16

I'll overrule ~'i'ourobj .etian, I 'chink he can

testify to that.

17
I -think it: i.3 pos;3ible, in t.he same

18

19
people to climb

20

21

. 2~

It is a hazardous thing to ~o, but it is

possible for somebody to go out a window and up

2:1 (2 1\]_J .'1:.i.S.;::d:.. :Jt;~.!, i~j tl1(~ (~'1.1ii~;in'ey'"fio!Jse £'t()a<..1 -the
L ._._.._. .. .__.__._... ._.. ..__.. .. _
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1 only area owned by Reston, Gulf Reston in that - - in

:2 Y{eston?

:~ A No, R2ston itself started oui: "'litha.bout Ci,400
by

4 acres owne~the predecessor to Gulf Reston, Incorporated.

36

5 As p~rcels of that land are developed, they

6 are sold in part, some are leased, but in that Lake Anne

7 area, for example, -there are 47 townhouses tha.t are

8 owned by individualsj -there are 3 apartment complexes

9 that are owned by Gulf Reston, and an office building

10 owned by Gulf Reston and the Plaza it.:;elf if., owned by

11 Gulf Reston.

12 Chimney House Hoad is partially m-.lnedby

13 Gulf Reston and partially owned by a cluster association.

14 1'11.e land across Chimney House Road, port of it

15 is m.med by a church and part by the Reston Homeowners

16 Association.

17 The property line per se in Lake Anne Center

18 are very very confusing.

19

20

21

Q Now, would you tell us what your knmvledge

is strike that.

Did you have )~nowledge of - - prior to September

7, 1970 of trespasses being on the property owned by

Gulf Reston during the time - - during the course of your

BOBBY MCCUNE BLOCK, SHORTHAND REPORTER, !5f>OO MARBLE ARCH WAY, )lcLEXANDRIA. VIRGINIA 2231"0
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1 employment up to Septer:iber 7?

37

2 A Yes, we had trespassers. In fact, that was

3 about: the only way we could successfully prosecute

4 people, even though \'Ie were convinc~d that they \'lere

5 doing other acts, that in the Court we charged \l7ith

6 -trespass, because this \'las something we had success

1 prosecuting.

8

9 Lake Anne

We had legal advice that thi.s vlould stic:k.

10

11

12

13

14

15

.16

17

18

. 19

20

.21

22

23

NIL J...A\:lSON (in-terrupt.ing): I object to all

this •. ,I don' t knm.•what ,.,rhat he did as to the

prosecu.tion would have to do with the issues in

the case at Bar.

THECOURT: 13:0\17 "'lOuld it be relevant, Hr. Townir?

tvL". T01ilNER: Your Honor please. I think it

goes to the standard of care of this particular

Defenr:'lant, in terms of dealing with trespassers,

that is what we are dealing with in this case,

are trespassers on the roof, and I thi~t it will

be :Or the Jury to determine \"hat standard of care

Gulf Reston exercised, whether it exercised reasonable

.care under the circumstances. They are entitled

to know the' circumstances under which they had to act.

BOBBY MCCUNE BLOCK, SHORTHANO REPORTER, 5600 MARBLE ARCH WAY, ALEXANORIA, VIRGINIA '22310
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14

15

16

17

18

19
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I think that one of the circumstances was

that, in terms of dealing with trespassers,

that people might be guilty of other things,

but that was thr: only method that they had of

dealing with these people.

I think that \Vill be developed as bE:ing a

very relevant part of how they attempted to deal

'vith this type of problem.

,MR. L."\HSON: Your Honor, as to what cOl,lnsel

may have advised them and as to \.Ilhatthey may

have done in order to prosecute people for other

types - -

Ti.IE COURT: Well, that 'I.>\]ouldcertainly be

objectionable, ~~. Towner, I thiru{, any advise

he may have received.

He can testify as to what he did in order

to protect the property.

~m.h~WSON: I don't have any problem with

that.

38

20 Q (Nr. Towner continuing): All right. Were

21 charges ever placed against trespassers if they were

22 apprehended?

A Yes, I think I - - I would say at least fifty

\
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1 charges of trespassing were placed.

3S)

2 Q Did convictions result as a result of those

"u charges?

4

5 lenient ~

To some e}~tend. Juvenile Courts ;3,re quit.e

6, .r,m.. L.l\~'1S0~J: Your Honor_, I "vould have -to ob ject

7 to tha-t, for the reason that

8 TEE COURT: I will hav~ to sustain it. I think

9

10

he could testify as to wha-t he did, 'what steps h,3

too}".

11 1 would no-te my e~~cep.tion, if

12

13

14

15

16

17

18

your Honor please.

I think. he is entitled to -tell i:b,e ability

of wha-t they are able to do to deal -~v.iththe problem.

It is very relevant here, if your Honor please.

I think it is very relf vant for this Jury 'co

knm" to tvhat efforts _Gulf Reston \-lentto protect

the people there and what success they had with

19 it. If t:hey \'!cr:::n' t havL:s u.ny success with a

20

21

22

particular procedure, I think that is relevant to

what is happening. I am not attempting to use this

evidence or this testimony to prove that a trespasE

\"las commit'ted by - - at a pc.irticulcH: time or at a
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1 p<:trticular place, bllt we are dealing with

2 procedures that this firm undertook to e:xercise

a

4

reasonable care.

''Ie have been charged here with ft.nlure t:o

5 exercise reasonable care to protect against tres-

f)

7

8

passers, and I think this J~ry is eati.tled to hear

\.vhat v~'edid.

THE cotJRT: v1e1l, he has testified to that,

9 in other \vords, thai,: they did bring Ch?lrges on

l.m. TQ1i'l~'ER: Note my exceptions to .that,

some fifty charges, some fifty charges \\'-eremade,

your Honor, because I think it is relevant in

terms of whether they are able to utilize that.

but what happened after it came to Court I don't

think \"ould be relevant in this hearing.

U'lr. 'rowner continuing): ~ver. there any otherQ

10

11

12

13

14

15

16

17 .types of incidents that you had to deal with involving

18 .trespassers and what trespassers did.

A VIe had vandalism and . theft .. I think primarily

20 v~ndalism and theft wert. the major areas. Thefts of

21 refrigerators, of pipe, of street signs, you know,

2:2 anything from $5.00 to $6,000 \vorth of copper pipe.

~:3 Vdndali::1!l1,c12facing signs; driving au.tomobiles over golf

Ll _
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courses, things of that nature.

i1H.• LAt'i'SON: Your Honor, they are talking

about all the different problems tha-t Gulf Reston

had on the whole entire project and I can't see

what bearing that had on this proceedings.

pffi. TO~~iliR: If your Honor please, I tlink

it is very relevant.

I l-:1ean,we are talking here and the charge

has been made tha:t we didn't exercise reasonable

care to keep people off the roofs.

tIl{. LAV'JSON:'l'hat'sright, people on the roofs.

We are not talking about people driving cars over

the golf courses, or maybe somebody might have

been shot a mile or so away from .Hr. Rogers apartm,,,nt.

I mean, I don I t see \"hat bearing that has on

this situation •..

1m. TOWNER: The bearing it has, if your Honor

please, is that there were a variety of incidents

a variety of problems that had to be dealt with

by Gulf Reston, and in particular by !1r. Burch.

I think ~tr. Burch is entitled to show what

the variety of those problems were, so that one

could judge and evaluate the dangers, if any, that
.

BOB.3Y MCCUNE BLOCK. SHORTHAND REPORTER: 5600 MARBLE ARCH WAY. ALEXANDRIA, VIRGINIA 22310
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THE COURT: 1'11 sustain his ol)j;:'ction,

Hr. Tot.mer. I don't see 'chat it .isrelevant ..

existed and the steps that he took, the quality

one might say of the steps that he tooK could

very well be influenced by these other dangers.

MR. LAWSON: Your Honor, as to what he did

on this particular cite with .this particular

problem, tha't is what we are dealing with, not

driving cars on the golf course or someplace

else wit~in the project.

1

2

4

5

6

7

8

9

10

11 Q (1"lr.'l'ownercontinuing): \'1ell,with respect

12 to the Chimney House Road apartment c.:ooplex and the

13 buildings and businesses associated therewith, would

14 you tell us what problems you enca Lmtered in that area

15 during the course in time that you 'vvre in charge of

16 security?

17 A In the Lake Anne area, which is what this

18 total complex is called, we had vandalism, graffti

19 painted; decorative items that were put on walls torn

20 off at business establishments; water fights, snow ball

21 fights; frisbee playing; roudy activity, as it were, in

22 the J:' laza area; in the evenings, tremendous congregaticn s

23 of young people in their cars on Chimney House Road
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1 so that the apartment. 'l::ena.,U-ts and horne o',.mers couldn 't

2 even get to their apar"tI:1ents and E;ome cf th: apartment

43

4

tenants 'vle:::-e

c:~partmen'ts at

SOrlIe-times afraid of walking out of the ir

• " +-I"llgn •....~

5 Q i\11 right. Nm,/, \vha.t s'teps, over .the C01)rse

6 in time t.hat you had been in charge of s'2curity, did you

strike that.

8 You have also mentioned in the course of

9 your examination by ;Ylr. IJawson that there '.'i2re also

10 i ncide~lts of people being on the roof?

11 Righ't.

12 I think he has answered tha-c

13 ques'cion three titHes. I don I t mean to interrup't

14 you, bu't I think he has answered the qU0st.:i.on.

15 'I'I-ill COURT: I thin1< this is the fourth -f..:iiilc.

Hi I thinl,~ he has answered .that G8veral times.

17 Q (l'-l;:-. Cl'owner continuing): All right. In

18term3 of the totality of incidents involving this

particular area, would you indicate to the members of19

20

21

t~he ,Jury ,ji1at the relati.onship of incicents involving

the roof bore to the totality of L1cic12nts that occurred

in the Chimney House Road area?

A crll'" p20ple on the :r.."00f8 '.t/2.r:e a very minor

.1 . , . - __
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1

2

4

5

6

7

part of the total number of problems in the area from

people.

There were relatively few incidents reported

of people on 'theroof of this particular building or on

other roofs in comparison with the illmillerof complaints

f:com congre9ating of:people, vandalism on the Plaza and

t hat type of thing.
8

Q 1\11 right. Now, would you 'tell us over the
9 period of -time that you '/-/8re then \vha't :'teps, up to

Septenilier7th, 1970, what steps were initiated by

Gulf Reston, and other groups, if that is pertinent

to deal with these incidents, including the incidents

on the roofs.

company \vas engaged with two patrol cars to patrol the

areas that were under construction.:, At ,that particular

time there were two business and two houses occupied.

I can't remember the exact tiine when they

discontinued that company's services and hired our own

security people in our own vehicles to patrol at that

tiDe, because there were no residents to speak of.

They were prilLlarilywatching construction sites foX'

theft.

]0

11

]2

]3

14

15

16

17

18

19

20

21

22

23

A Vmen I came there in ~~rch of 1965, a security
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1

3

4

Q

Q

A

For t•..,hat, sir?

For theft.

Yes, sir.

After we had our own security forces for

5

6

1

8

9

a while and '.:mcounted problems of manning, we hired

Burns De-cective Agency to patrol. \Velater changed to

the K-9 Protective, or K-9 Security Company, I think it

is.

I -chink that i.t 'Has when \'ve had Burns that

10 we start,-,,~dputting men on foot in the Plaza, and tha't

11 continued with the 1(-9 people.

12 At all times, from roughly 1966. v.;estar-ted

13 Horking with Fairia){ Police trying to get additional

14 police coverage. At the beginning 'lile were working under

15 the McLeanSub-Station and a cruiser would go through

16 occasionally. Later \ove were successful in getting a

17 cruiser assigned to th2 Reston area. 'rhis is when the

18 jurisdiction was covered by the Chantilly Sub-Station

19 af-car that '-Jas opened.

20

21

Q

A

Did Gulf Reston bear the cost of any of this?

\'Ie bore the cosCt of all of it,. except for the

22 c1uty cruisf~r out of McLeanor ou-t of Chantilly.

23 Q You said that it ,'las a police cruiser?
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Chantilly at the beginning, they were on the County

1

2

3

4

5

6

7

A

Q

A

cruisers.

Q

A

Yes.

From the Fairfax County police?

The police officers were operating the police

\Vho paid the police officers?

Hell, when they were working out of McLean and

S payroll. Later on, I cannot be sure whether this was

9 pr:',or to September 7th or not, we started hiring off duty

10 polir.e officers.

couldn't say.

THE COURT: No, I say I would have to sustain

it unless he can say it occurred prior to September

H..T{. lcAWSON: I \'lOuldobject to the testimony

unless he can state when it occurred, your Honor.

Certainly, if it was after Septenilier7th

it would have no bearing on this.

THE COURT: This was prior to September 77

r-IR. LAvJSON: I believe he stated that he

11

12

13

14

15

16

17

18

19

20

21

7.

Q (}tr. TOvmer continuing): Can you respond to

22 tha.t Nr. Burch?

A I have no date to hang it on.

BOBBY MCCUNE BLOCK, SHORTHAND REPORTER. 5600 MARBLE ARCH WAY, AL£XANDRIA, VIRGINIA 22310
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7th?

Q

- 144

Could it hav.? been prior to September the

H.q. ,Ll\','iSON: I think he is just trying to

4

5

fj

pull himself ,Llp by his boot st,raps. 2"le knows

\..,r~athis answer is.

Trill COURT: He said he didn't know.

7 Q U'k. Towner continuing): At this time, '""ere

s you still employing the K-9 group?

9 A On Septernber 7th, 1970, vJe were Bt:Lll employing

10 the K-9 personnel. I believe at 'thu't ,time vIe had one

11 foot patrolman in the Plaza and one roaving patrol in

12 a vehicle, viho check' d in with the Plaza memo

13 On occasion, \'1e had the second roaving

14 patrolman when we felt there \'/as going to be something

15 unusual.

Hi

17

Q

A

Did these individuals have the pO'.ver of arrest?

Only as citizens. They ax'e not deputized in

18 any way, they do not carry guns. They have uniforms and

19 billy clubs, but, basically thEY \V'erecivilians \'lith

20 our authority - - Gulf Reston' s authority to charge in

21 Gulf Reston's name.

22 Q Based on your observation, did that, being, as

2:3 you 'KEre, in charge of the security aspects, did that

BOBBY MCCUN" BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH V',fAY, ALEXANDRIA, VIRGINIA 22310
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1 handicap your effectiveness?

?

:3

4

;)

6

7

s

THE COURT: Dcn't answer that.

HR. L.l-\WSON:I think that calls for a

conclusion on this witness' part.

I mean, I think the ramification of it

are just way too far spread.

I certainly would object to it on those

grounds.

i'lhetherit is effectiv or whether i.t is

help cure the wound.

Now, r think that he is in that position,

he is in charge of security, and he knew that the

people did not have the power of arrest, and I

think that that is a proper question for him, based

not, I think it is a Jury question.

THE COURT: I think it is up to the Jury

to de"termine whether or not this had some

basis for b~ing handicapped.

1m. TOWNER: I would respectfully submit

if your Honor please, that this is like asking

a doctor, if you applied some kind of drug on the

blood or mercurochrome, would this, in your

9

10

11

12

13

14

15

Hi

17

18

19

20

21

22

opinion - - in your observation, did this
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upon his position as to whether this impeded

his work in maintaining security.

Tilli COURT: I'll overrule your objection,

.f.-lr.La';,vson.

49

the question.

'rHE COURT: This \Vas the fact that they did not

have the power of arrest.

i"lITNESS: Definit,ely, because they could not

arrest, and h<::.dtocall Fair£ax County police in

order to affect the arrest and couldn't effectively

detain anyone. They were not truely effective in

quelling disturbances.

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

Q

A

Q

(r.1r.Towner continuing): Go ahead and an:;;wer

Would you repeat it?

vJHEREUPON THE REPORTER READ Bi\CK THE

LAST QUESTION

"Based on your observation, did that,

being as you were, in charge of security

aspects, did .that handicap your effectiveness? 11

No.

Now, during your course in time in being in

22 charge of security, did you get periodic reports from

2:~ various concerns that were ernployed or utilized by Gulf

BOBBY MCCUNE BLGCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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1 Reston concerning their activities?

50

2 A All companies that w~ employed, and at the

3 time we had our own employees, we required daily reports

4 of what went on.

5 Q ~qere you ever made aware of anyone trespassing

6 on the roof of the chimney House Road project?

7

8

A No.

i-1R. LA~'lSON:Your Honor, I would have to

9

10

11

12

13

obJ.,::ct.I think the question is leading md r

think it is a violation of the hearsay rule.

THE COURT: ¥es, but he said he never was

made aware of it. I will have to overrule your

objection.

14 Q (Mr. Towner continuing): l-';ere you ever made

15 aware, t1r. Burke, of any injuries sustained by any

16 persons as a result of trespassers on the roof of the

17 Chimney House Road project?

18

19

20

21

2~

23

~m.LAWSON: I think it is leading the

witness, if your Honor please.

THE COURT: Itll overrule your objection.

WITNESS: So far as I have ever been informed"

with exception of the incident in question, there

had been no injuries due to trespass on any roof,

BOBBY MCCUNE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY. ALEXANDRiA. VIRGINIA 22310

.~.



_ .._-----_. __ .._---------------------------------- ------_.,

148 51

1 incluJ.ing the ChLaney HouG2 Ho",d.

2 Q On the day in question, September 7, 1970,

:3 were there L,eans available \v11er'2by tenants could

4 co:nmunica.te "'lith 'ehe ~;.>ecurity patrol, d.irectly or

represen-ta-tJ ve

the security patrol,

of Gulf Itcston, yes.

:noo

s \iould you explain to tbe Jury how that could

~) be done?

]0 On July ,:~of 1970\'12 moved our corporate o:f£ice

11 into anoth2r locatic1D. At -that: time '.,/e consolidated all

12 telephones in n/:;s::on on 0:1e ::nvit:chboard and had O:~.t

13 premise extension to all apartnent projects and all the

14 other ilctiviti2s.

15 02 conn~cted two lines to an answering service,

J(; .that •s -1.:112 Herndon-Reston-Sterling }-~nswering Service in

17 ,]\..11y, 1971.

18 called Gulf Reston, I:1':::orpo.rat?d they

19 C J.llcd OIl cn.c lin,,~, '."hieD happened t.:) be .:~71--.:1810 dnd

20 t.h(~ <.,l1S'.yc:.ring service ansvle:CE-~d and ~;1id, "culf Reston" .•

21

\':hich de:::ltserviceI::: .they ~'l,\l1-;:ed the!

Ll.".)drt).n:::~nt., );1dybr.: they i.-'!i.1,1ted2~ I ' -
~;l Ii

11LJ . . .__. ._. .__.. __._. .__.. . .. ...._. ---1
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1 \Vi-thtenants in the apartments, possibly horne owners,

2 because this \'12.3 also the ans\:veringservice for Reston

3 Air Conditioning Corporation, they called 471-4825, and

4 -the same answer ing service answered i.t.

5 This answering service had a radio to call the

6 duty man and inform him of the nature of the call and

7 loca-cion, so that he could respond.

s We had from Hay 15 to October 15 _ _

9 From when, I'm sorry:'

10

1]

'in'r~EDS: I.lay 15th to October 15.

HR. Li'J;~;ISON: I'lhatyear is he tulking about?

12 From 1966 until 1,972, twenty-four

13

14

15

16

17

18

hour coverage.

It just happened that "Ie have an air conditioning

company that has to be manned -twenty-four hours

a day by a person who is competent for handling the

normal type apartment and industrial emergencies and

is the first response in an emergency call.

19 THE COURT: But you indicated i'laY 15 to

20

2]

October 15, which year are you speaking of?

WITNESS: Each year from 1967 to the present.

22

23
.; ,-.
••••• ">

THE COURT:

of each year?

Oh, I see, that particular time

DOBBY ~.ICCUNE BLOCK, SHORTHANO REPORTER, 5600 MARBLE ARCH WAY, ALEXANOBlh. YIRCINrA 223tO
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2 Q

1S0

WIT~ffiSS: Yes, sir.

(}k. Towner continuing): Were these phones

53

~i in working order September 7., 1970?

Yes, sir.

.5 Q To your knowledge. lvlr. Burell, was Gulf Reston,

6 or any of its agents or employees a'Vlarethat the Gilsonite

7 paint had been left on the roof of the Chimney House

S Road project prior to September 7, 1970?

9 A To my knmoJledge, I ','las no-c.aware and none

]0 of my employees informed me that they were aware.

11 Q During the course of your role as security~

12 Director of Security, you say that there were charges

13 filed for trespassing?

14

15

A

Q

Yes, sir.

llliat type of charges 'VJerethey? \mere were

.. ]6 the charges filed?

A 'Nell, adul-ts, wi-:':hadults we went to ~,1cLean

.18 before a Justice of the Peace; with juveniles, \ve came

. do~m here some place.19

.20

21

',- 22

l'li:R. LAt'lSON:Your Honor, again I \'lOuld have

to object to the same line of questioning. We

have gone into what they have aone, but as to

follow-up, the follow-up as to \Jhat they did, who

BCP.9Y McCut~E BLOCK. SHOflTHANO RE?onT£R. 5600 MAHDLc. ARCH WAY, P.LEXANORIA. VIRGINIA 22310
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4

5

6

'7

8

9
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was charged, what they were charged' with, the

details of that, I don't see what the bearing is

on the issues we have here today.

TIill COtffiT: I don't think the Icharges which
I

they made, if they made charges t.,"1ouldbe relevant
i

to this proceeding.

NR.TOHNER: i am not.asking that, your Honor,

I am trying to indicate the nature ,of the charge.
,

I can rephrse the question more simply ..
I

10 Q (~rr. Towner continuing): I .Were criminal charges

A I don't know

11

12

charged against these individuals that were apprehended?
""vhether
/ prosecuting for trespass is

13

14

15

16

17

18

19

20

21

22

23

criminal or not. That is what we - - I, just went down
I

and told 'C.hernwhat happened and filled out the papers.
I

Now, what the Justice of the Peace and the

juvenile people did, I don't know.

NoVl, I don't know whether that is considered

criminal or not.

11m. TOWNER: 'rhat's all the questions I have.

THE COURT: Cross examine?

!'lR. LAHSON: Yes, your Honor. I

, ,

BOB"Y MCCUNE BLOCK. SHORTHAND REPORTER •. 5500 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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CROSS EX\MINATION

55

2 QUESTIONS BY HR. LAVJSON:

Q Hr. Burch# the -~-jorkthat Prospect Industries

-1 VilaS doing on -the roof at Chimney 'douse I{oad# you tvere

5 aHare that that work '.vas in progress?

6

1 And is it fair -to say that you knew t:hey had

8 been vlorking on those 'roofs for quite some period of time?

9 !3y that I mean at least a week or longer, isn't

]0 that correct, prior to this incident?

11 A I knew tha-t they had been ~,,,orking on the roof~

12 in Chimney House area for quite some time.

13 Actually, we had dODe several roofs in that

14 area from, I believe, June on.

15 Q All right. J-une, July. August, September. you

J() are talking about three to four months you had knowledge

17 that employees of Prosp':ct Industries were working on

18 th - roof?

19

20

21

22

A Various roofs, yes.

Q Would it be fair to say that you had seen this

yourself, that you had been by and seen tools and so forth

and Here a'.;are of the fact that t1K~Y';,;ere \'lOrking?

------ -----~---------------_._-_._-------------
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1 Q Now you mentioned earlier that you - - I

2 dSSUlrleyou never went up actually on the roofs yourself,

3 is ~hat correct?

56

-1

5

A

Q

No, I did not6

So as to ',yha-tthey had up on the roof, you are

6 saying, that you of your own knowledge don't know6

1

8

A

Q Now, you heard ~~6 Fordyce who is one of your

9 employees, h(~ works for Gulf Reston, is tha-t right?

10

11

A

Q

He is a Gulf Reston employee6

You heard him state that he was ,;l.'.vareof -the

12 ladder being up against the building for two to three

days prior to the incident?

at least one of the witnesses to take the ladder down

prior to the incident, isn't that right';:

13

14

15

16

17

18

19

20

21

22

23

A

Q

A

Q

A

Q

I::hat 'ehe

'l'hat'sright6

You heard him state that?

That is \~1at he said, yes6

You heard him also state that he was asked by

That's what his testimony was6

Did he CIlerreport that to you?

Did l'lr6 Fordyce ever mention the fact to you'

ladder was there?

---~._-------_. ----------------------------------'
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5

A

Q

A

Q

A
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No, Mr. Fordyce did not report to me.

He never did report that to you?

Pardon me?

14m sorry.

vmen I say report, he didn't report in a

57

6 supervisor - employee sense to mc; he didn't communicate

1 to me his request for any type of acti.on.

S His direct superior was the resident manager

9 at Heron House, whose r.a~~ was Beth Bains, all of his

10 reporting 'VJasto her.

1] Q l~ll right. ]md you heard him state that he

12 told Beth Buins about this?

13

14

.15

Hi

A

Q

A

Q

Yes.

And she was the one that he was responsible to?

Correct •

NOvl Nr. Burch, you mentioned about the emergency

17

18

19

20

21

22

23

number and the answering service that you had, and

specifically, r don't recall the exact dates, but I think

you said that it was Ju~y to October that you had, you

particularly had the twenty-four hour answering service,

is that correct?

f-iR. TOWNER: I believe the testimony was - -

THE WITNESS (Interrupting): In July, 1970,

SODDY MCCUNE GLOCK. SHORTHAND REFORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA. VIRGINIA 2231~
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July 4, 1970.

58

2 Q

A

(Hr. Lawson continuing): Right.

(continuing): - - we moved our corporate

4 offices, and as of that date, these two lines were put

5 into effect.

I)

7

8

Q

A

Q

July and i.t ran to October?

No, it's continuing, it's still answering.

Viell, didn I t you mention that for .1?urposes of

9 air conditioning service that you had ~_separate line?

10 A No, we have a duty man on t\ven-ty-four hours a

11 day, seVE.n days a week from May 15 to October 15.

12

13

Q

A

I see.

Fro~ October 15 to May 15 we don't have twenty-

14 four hour a day, seven day a week coverage, we have

ffi something less than that.

If) Q Now, you had one man on duty, is that what you

17 are saying, bventy-£our hours a day?

]8

19 day

20

2]

I'"

Q

A

There was one man on duty twenty-four hours a

(interrupting): Prom Hay until October.

(continuing): - from nay 15 to October IS,

22 at least. Other people might have been on duty in addi'tion,

~ but a guaranteed one.
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59

1 Q 1ilh::i.t '.vas his function? :eo work on the air

2 conditioning?

:l A His function vIas .to take care oE the air

4 conditioning plant in respond to emergency calls.

5 ;jo',"",you heard ~.1rs. Rogers state that on the

6 c1ate this j.ncident occur:red she caLLed the ens-,.;ering

7 s(;~rvice and f:>hegot a recorded anS'!l.::r.

8 dave you at any t.lme uS8d that tYl?e of an

9 .;1nsi;v'erll1'] s,-:lrvice ",/.i.1ere it \lfould be a rt=~corded. answer

11 Prior to ,July 4, 1970, ue h<ld a _ceco:c::3er

12 on t:h.2 (F12:cgency nmnb,,~r Hhere, if th. l,',tan \Jas out on

1:3 C:!l1other call, .it picked it up, ~m tha'c be could g(~.t -tht~

15 Tnis was the t~Je that says

Ilj Q (-in'l-r-:>rruD+-ing) •.- ••••• __ .- .l", _. "* \'le11, vhat I arn asking is

17

18

19

Let the wi.tncs;3 fin.ish his an~~-.ja:-.

\1e11, :he has ans~Jered the qu?stion.

~ell, I think he is entitled to

20

21
I .s:i.:;\ply 2.~;~~cdhiiI~ .i£ he had the

2:~

O.C
J .. ~.jC:CVI.CC

:', ::-
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1 S7 60

1 thEY ever had tha't in effect, dnd he ~;aid yes,

2

3

4

5

that is what the question was.

.NR. Tmv~IER: I donI t th! nktha t is the

am~wer at all. 1 think he is enti-tled -to 9ive

a clear answer, if your Honor please.
6 .r'~i:\. L.l\HSON: hlell, I think on redirc~ct

7

8

examination if he wants to ]0 into it, he can,

but I think I am cnti-tled to cross examine him.

my question.

bet\',:een counsel.

hi:"::!.ve your: O"~"nan3".'ler, jVlr. Lawson.

But you are not entitled to

I 2m entitled to h::lve him answer

r:;:~iE COURT: All ri9ht, I ,,,,ill have no argument

!1

10

11

12

13

14

15

J(j

I don't think he has finished his answer,

Hr. Lawson and I am going to entitle him -to

17

]8

]9

20

2]

finish his answer.

~rr{. k1WSON: The only question I ask your

Honor \'las 'I,.;hether th, y had that type of service

in effect.

'THE COUR.'r: ;\nd he is trying to tell you '."hat

22 they had. I think he can tell you what kind of

23 service he had.
L.L . . . _
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1 Q (Mr. Lawson continuing): Did you have that

2 type of service in effect?

I,m.. TOWNER:Your Honor, I want him .to answer

the previous question, if your HOnor please.

5 I HR. L.Z\HSON: Your Honor, I am going to give

1

8

9

IO

11

the \'Ii tness the opportunity if l'Jr. 'rowner "'/ill

stop interrupting me.

I.rR.. TO-;-r.NER: Hell, I am going to interrupt

because I want the Court Reporter to read back

the lCls.t question tha t Hr. Lawson as};:ed him

and h~t the \vitness answer that question.

12 1""1R. LlW;SON: I tl1irJ{ the Hitness has

13 an3~vered the ques.tion.

14

15

Tr-m COUR'l':

ahead.

I think he has answered it. Go

If} Q (l'1r. Lawson continuing): ~iJha.t I asked you

17 lir. Burch, was whether or not you. ever had this typ{'

IS of recorded answering servj.ce in effect, and I believe

I!J your arlswer was yes, is that correct'?

20 A Prior to July 4, 1970, on the emergency

21 numb2r, we had a recorded anmvering service which stated,

2'2 ~ \"/:1en the call went th~oU9h, that this v"as the Heston

2:1 :.1echanical Service, and that a.t the sound of the tone

I . ~--'
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1 if they ~.I/Ollld leave -their name and telephone number,

2 it would be responded to as soon as the man returns.

62

.~

.j Q All right, sir. Now on Labor Day, did you

4 have this type of service in effect at that time?

5

6

A

Q

No.

You are stating what l1rs. Rogers stated is

7 not corre-ct, is that what you are telling us?

s A That is correct, I am s.tating thdt she is

9 in error.

10 Q Right. vn~at you are telling us is that what

11 you had in effect""';.:tthis .time was a separate contractor,

12 as I understand. In other words, it was not an

13 employee of Gulf Reston, .is that correct':'

14

15

A

Q

1'hatt S correct.

So whatever you have learned, you have learned

16

17

18

19

from them, isn't that correct?

In other words, you didn't know this of your

own knowledge as to what was actually being done on

Septewber 7, isn't that correct?

20 A I know our telephone, I make the deals with

21

22

the telephone company - - are tied into her switchboard,

and in that respect, I knew that she \'lasconnected.

23 Q \Vhat I am saying sir, is that the answering

BOeBY MCCUNE BLOCK. SHORTHAND REPORTER. 5600 MARBLE ARCH WAY, Al.EXANDRIA: VIRGINIA 22310
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1 service was not an employee of Gulf P-eston, isn't that

2 carr': ct?

63

a

4

A

Q

'rha-!::' s correct.

And you had Deen told. by somebody else th::tt

5 that I.-laS 1tlhat the service wastha-t they had in e£fE~ct on

6 Labor Day isn I_t -cha-!:: right? In o-ther '.JordE], it c1idn't

7 corne -through. you, -to you from one of your eraployees at

S Gulf Reston?

9 A I donlt quite understand what you are saying.

question, let him ask another question that

you do understand.

]0 I know - -

11

12

13

'J:'IIE COURT': If you don't understand the

Don I -t a.tt:empt to anS'>'ier any

question that you don't understand.

15 Q (i'k. Lawson continuing): Lc::tme rephrase the

Hi question.

17 As I understand what you are saying is that

1R the: parties that were repons;i.ble Lor giving this

19 emergency answering service, was a separate individual

20 entity. In ocher words, it was a separatE co:cporatiQl1,

21

22

individual, group of persons, or ",rhat?

A

Q (continuing): not a Gulf r~eston employee,

----------------------_._._---------_._----_._-------
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1 isn't that correct?

64

2 They were responsible for answering the

a telephone that was called \'.Jhensomebody called the

4 82ergency service, yes.

5 Yes, other was another; not corporate entity,

6 it Vias an in<:lividual,I thin}<-,who "-,,asresponsible for

7 <1ns",.;eringthat telephone.

S Q And not a Gulf Heston ernployee?

9 A That is correct.

10

11

12

13

14

15

1(;

17

18

19

20

21

y;.;~(. LI\'dSON: Your Honor, I "'!ouldmove to

s-trike his anSHer \\lithregard -towhat was -the

practice on this particular day, because obviously

it would be hearsay.

Those parties would be available as to vnlat

practice was actually in effect at this time.

This gentleman has only been informed,

possibly from other persons, and not even a

Gulf Res-ton employee.

I think it is the practice and procedures

that are internal in the corporation. I think

possibly as to knowledge and so forth, that

".,:ouldbe one thing, but he is ta lking about the

actions of someone else ~10 is not a party and not



1

2

3

4

5

7

8
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even an employee.

For that reason, I move .to strike his answer.

'1,'lfE COUR'r: I'll overrule your obj.ction.

I think he is in a position to know what:.type of

service >'las being used.

He is responsible for seeing that these

matters are taken care of. I'll overrule your

objection.

65

-

9

10

HR. LAWSON:

ruling.

I'll except to the Court's

11 Q (Hr. Lawson continuing): Now Hr. Burch,

12 you have stated that you had previously strike

13 that. YOll have stated that you had private guards over

14 ~ period of time, a period of years actually, and you

15 had Burns Ag"~ncy and also you had your own employees,

16 and then at the time this incident occurred, you had
~..•

17 an outfit called K-9, or whatever their name was, isn't

18 that correct?

19

20

A

Q

Yes.

And the 1(-9 was a priva.te sub-con.tractor, isn't

21 that correct?

22

23

A

Q

That I S correct:.

And you say you knew these people didn't really
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1 have any authority, in terms of making an arrest and

2 \vhat not?

66

3

4

A

Q

That j.s correct.

I thiwt your answer was on direct examination

5 that you knew, over a period of time, that this

6 handicapped you in trying to protect the property and

7 the lives of people and so forth in the Lake Anne area,

8 isn't that correct?

9

10

A

Q

That's correct.

And you had known that for quite some period

11 of time, tha't this was a handicap to your operation?

12

13

A

Q

Correct.

All right. t'Iow,just talJ<.ingabout the general

14 village area, or the Lake Anne area as shown on these

15 photographs, and particularly photograph Plaintiffs t

16 Exhibit Number I, I'm talking about the area down below,

17 this entire area (indicating) \'lOuldit be fair to say

18 btr. Burch you had knowledge for a long period of time

19 that this was an area where people did congregate and

20 wa~around this area, isn't that true, the Plaza area?

21

22

A

Q

That is correct.

Tf1<1twas the \;1holeconcept, was to encourage'

peo?le to be there and to walk around the area, and to be
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1 in the Plaza area, isn't that correct?

67

2

Q

'rhat is correct.

P~nd so, Gulf Reston for a long period of time

4 had knowledge of the fact that there would be people
.

5 '\Jalkingaround and being on the sidewalks, coming and

6 qoing in and out of the shopsarld so forth, isn't that

7 true?

s

9

A

Q

That is correct.

Now, you also were asked, Me. Burch, about

10 the possibility, 'the question uS counsel phrased it,

11 the possibility of soraebody climbing from a windovV'onto

12 the roof.

13 Do you personally have any knowledge of any

14 individual ever having done that in this area, lim

15 talking about the Chimney House Road apartments.

16 A No, I did not perRonallysee anybody climb

17 from a \'d.ndowonto the roof or from a planter onto the

18 roof.

19 Q Right, sir. Did ar~one ever report to you the

20

21

22

fact that somebody had climbed up onto the roof from

the windo '?

A

23 Q Sal co your knowled';;Je,you know of no one then,

SOBRY MCCUNE BLOCK, SHORTHAND REPORTER, 5600 MAHBLE ARCH WAY. ALEXANDRIA, VIRGINIA 22310
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1 isn't that true that ever gained access to the roof

2 from climbing from a window?

..

3

4 Q

No.

All right. And as I understand it then the

A

Q

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

one Hay, or th.. main way tha-t you had knmvledge of,

and this would be prior to this incident was clirriliing

up onto the planter, I think is the way - _

(interruPting): Yes.

(continuing): - - onto the roof?

~ffi. Tm~mR: Your Honor please, I would object

to the question on this basis, that I think ~tr. Burch

has indicated that he, of his own personal

observation, has never seen anyone get up on the

roof.

Now, I think he has testified that there

are ways, a ladder, the planter and through the

window.

ptr. Lawson uses the phrase knowledge. I

think there is an implication that knowledge is

being used as observation, that whatever knowledge

l\'lr.Burch has of people. being on the roof is

obviously hearsay, because he saw none of it

by his own testimony.

._-_.,~,----_._------
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1 'l'I-IB COURT: He had testified .that it had

2

:3

4

been reported - - the J~nowledgecame to him by

way of reports, in other words. You are saying

that by virtue of his knowledge, he can't say

5 he saw it with his own eyes?

The 1"vitness has stated that. he didn't

isn' t proper, in tha.t i't implies observation.

observe anybody personally go up on the roof.

lim. TOi\fNEH: No, I am saying that the questicn

It might be a question o.f'rUE COURT:

sematics, so 1 will sustain the objection.

You might rephrase the,question.

I':lR. L,z\\.\]SON: ,Your Honor, I am not talking

about, what he actually observed himself, I am

6

7

8

9

10

11

12

13

14

15 ta]<;ing about his J,,-nowledge. Counsel has gone

1(j

17

18

HI

20

21

22

into that issue, and in this particular incident,

that is very in~ortant as to what knowledge the

corporation had.

THECOURT: H.:ll, I think you can ask him how

this came to his attention, in other words.

He is complaining of th use of .the word

kno~"ledge.

I'll sUGtain the objection on that basis <:md

BOeBY :J!CCUNE BLOCt'\.., SHOilTHANO REPORTER, 5600 MARBLE ARCH \;VAY. ALEXANDr:IA. VlilGINIA 22310
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1 ask you to rephrase your question.

Q (.i,Jr. Lawson continuing): \'vell,you were advised
'J.,

4

5

by your own employees, were you not sir that one of .the

probably the primary way that unauthorized persons

had gained access to the rcof was by climbing up onto

6 the planter and going up on the roof from there, isn't that

7 correct.

8

9

A

Q

'I'hatis cOJ:'rect.

Nm'" hold up this photograph .if you vJill, and

]0 1 am showing you Plaintiffs' Exhibit N'umber 9 and ask

11 you if that photograph represents that planter that

12 you are referring to?

13

14

15

If)

A

Q

Q

That is a picture of the planter.

Point to it if you would please.

(Wit;,ess ir.dicates.)

Comf' do"m in front of the J.ury?lease, I think

17 it would be helpful.

18 A This light colored area is the planter. There

19 are stairways, you can just see the edge of them

20 here (indicating) coming up to this level.

2]

22

This is the single apartment level (indicating)

dna this is the passageway (indicating) underneatb~

They walked up here (indicating) stepped up here
L--L ~ . . ._•• -'
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(indicating), then it \'lasreported to me that they

could reach, and this distance'between here and

here (indicating) is about five feet, they could reach

up to the coping ahd pull themselves up.

Q 1\11 right. Now, as I m"lderstand it, you had

that knowledge prior to Labor Daywe2kend, is that

correct?

A That's correct.

Q Now,you m2ntioned, gaining access by a ladder.

Do YOll ]~nm'lof any other means, "I•.las it ever reported

tOo you, any other means of a::;cessto the roof, was it

ever reported to you any other means the way these

unauthorized persons ever got up on the roof?

A No, no reports of anyone seeing anybody getting

up on the roof any other way.

Q Other than through these means here?

A That is correct.

r.m.• LAHSON: That's all the questions I have,

your Honor.

Ti-.I.ECOUH:r: Redirect?

l.m. TOWNER: No, ,sir, I believe that is all.

(i'itness is.excus(;;d.)

THE. COURT : Let 's take about" a "-cenminute recess.
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~~HEREUPON AT '.rIllS POINT IN '.rHE PROCEEDINGS

AND AT 11:35 A.M. A TE~~ORARY RECESS

WAS DECLARED AFTER ~'fHICH TI1'1E AND AT

12 NOON, THE FOLLOWING PROCEEDINGS W&qE

HAD OUT OF THE i-lliARING OF THE JURY.

THE COURT: Gentlemen, on this question of

pecuniary loss, taking up a few cases, Pugh

versus Yearout, 212 Va. 591, which attempts

to define the word pecuniary loss and the

word dependent, it says that - .-it..s

interpretation is that it is dependency

in the sense of being dependent upon somr'-one,

however, it could be partial or it could be

total.

So therefore, we have 'in this instance,

testimony that she was married to him, they

\'lereliving in the apartment together, \\Thich

certainly would be a parti.al dependence, and

I think he would have a right, the Defendant

would have a right to come in and to call her

as a witness, for the purpose of showing just

how much dependency there was, and what the

e:xtent of that dependency was.
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72



170
73

presume that her ans'\"'ler\Vas that they used the

totality of the family income for family needs •

80 I i4.llpermit you to call her for that

purpose.

tffi. TO~VNER: Your Honor suggested that at

the time of our conference that there may be

some stipul~tion. All I am going to ask

~trs. Rogers is what were her earnings, ov~r

the period of time, you know, average earnings

in the two or three years prior to her husband's

death, and did the family utili:;~ethose earnings

for the support, for the overall support, and

I think I am stuck "''lith""ihat8vershe tells me.

I'm sure she is going to tell the truth,

1

2

3

4

5

.6

7

8

9

10

11

12

13

14

.15

but whatever her average earnings were. I

put her on the stand. because I.1r. Lawson may want

to cross e~amine her with respect to your questions.

tiRo 'i'm'INER: Okay. All I am sug'gesting is that

if I am.correct in my assumption, then \-Ie can do it

by stipulation.

Iyi:.~. LAHSON: \'vell,1 think if you are going i.nto

that type of questioning, then I thinJ~ she certainly

16

17

18

19

20

2]

22

23

THE COUR'l': It might be best to call her and
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has the right to explain possibly what that rnoney

was used for. And as your Bonor inferred, this

is apparently what that case said.

THE COURT: This is a case at 212 Va. avery

recent cas •

.r-H. LAWSON: I don't object to ~"lhather income

is, obviously, but I.think he should call her and

give her an opportunity to explain \.fhatthat money

was used for.

Further though I do think the Court should

advise the Jury that the legal duty of the husband

to support his wife is an absolute duty, it is

not a qualified that if she makes X number of

dollars, that he doesn't have to contribute over

and above that certain amount.

I don't want the Jury to be confusEd to

.think tha.t just because this la.dy had enough

energy and interest to work, fuat that in any

way takes away from his responsibility to take

care of her.

THE COURT: Hell, this case pretty well goes

into the case of dependency and says that it is

a question of the dependency as such, in other words,
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I
I

and so I thin}~ the

to her income r.inc:! lv~r inco:ne and how ttle income

4

5

6

7

]0

11

12

13

14

15

](j I '.-nne to ~1~3k i.'ll:. Burch - -

18

19

. "l.l.:\.l.
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173
7C

1 n'2mbers of the .Jury, counsel

2

4

has requested lcuve to ask addition~l qU8stions

of this witness.

EL~"iER c. DURCn (recalled)

7 o G~. Dureh, in the cross 2xamin~tion of you,

S ~.l.r. La,vson aSJ~:~cJthe quest.ion ciS "l:O YOUl.~ J\.nul'lled'Je of

10 \illich caused your seeur i"tyforees o"ver t:he pee iod of

J1 t:ime that you were there, and you acknowledge yes, you

12 W2re aware of that.

13 l>j"()~'1, :~lYquestion to you f5ir, is v7hat[.;t(~P:3,

14 if any, did you personally take to correct that situ~tion

15 prior to September 7, 1970?

If) A I personally contacted t11e Captain of the l;lcLean

17 Sub-Station on l1U,c;lerous occasions as part of Cu],£:"~1eston;

18 talked to Colonel Durr of Fairfax County Police and

19 so~e of his associates or subordinates.

20 Q Hit.i"lout going into - - did you t:1ake ilny

21 roquests of thC:~]il?

A ~e requested additional police protect jon for

Reston, over the course of - -

_._-----------------"----------------------------_.~.--- -----------'
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1 Q (interrup-ting):

174

Prior to september 7th.

77

2

3

4

5

7

Yes. Over the course of '65, '66, '67, '6U and

'69, I .thinl-<.they increased .their patrols from spasrnatic

to one police patrol in the Reston area on all shifts.

';4e also had a meeting "'lith Colonel Durr,

Bob Horan, Ed Prichard, Esquire, the fourth r think was

Supervisor Martha Pennino •

Q

A

•'rha.t was the purpose of that n:ee.ting?

To discuss prop.erty concept, ways of dealing

10

11

12

13

14

with vandalism, trespass, that type of thing in tbe

conte:xt of .the Re:::,ton community and the t:'lpe of

u:.merships that are in Reston.

HR. 'l'mTl:JEH.: '.rhat's all I have. 'l'han.~ you.

THE COURT: Anything further?

15 HR •. L.t'\HSON: I have no further cross examination.

Hi

17

(;'/i'cness is e:xcused.)

r.m.. TO~.nJE:a: r'll call ErE>. I~ogers.

were

18 !-iRS. CEARLE S ROGERS I

1~ having been previously sworn was called for 8xamination

Wand testified as follows:

21 DIRECT EXl\l>lINA'rrON

2:3
1

j Q. I.irs. Rogers, prior to your husband's dea.th,
l_L_. . .__ .__ . . . _
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1 you eI;lployec1?

7'"u

2

3

A

Q

Yes.

Howlong had you been employed?

I got my real es'cate license in January of

5 '64, and started part ti"le selling real estate, and

6 \'lent to full c.ir,ic ~vlle;-. I ~~'~l1.tto WGr.~: for Reston .in

7 the SUlluner of '64.

8 Q CO •....lJ.d you tell t11e members of the J'ury what

9 your average earnings were, say for the tvlO or three years

10 prior to your husband I s death, average per year?

11 A ~lell. of course they varied considerably in

12 real estate, but I'would say somewhere just under

13 eight thousand.

Q I see. Nowin terms of the activities that

15

16

19

20

21

you and your husband undertook during those years

i~lmediately preceeding his death, how were the funds that

you earned utilized?

A Ny money "'''as nE".verused to support the fau ily.

It "vent direct:¥ into a savings account. For the four

Y0ars prior to my husbanr]'s death, it paidfor.the

eGucation of our dc.\Jghter at Duke University.

22 Q

A. Yes, and some of his. >lhatever went into th(' ~
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1 s3vings p;:lid .Eor l:lCrS, bLlt i~lYE,alary ~'Jas never touched

2 for living, i-I: '.'IuS strictly savings and to\'1ard .Judy's

:3I oducation.

I see. ~rhankyou. I have

6

1

no further questions.

QliESTIOrJS EY l'-IR. L1J,~'JSON:

8 Q

]I

12 Q Hould you tell. us \.e'hat you and your husband

13 planned to do with the money you w're 0arniny during

14 tha.t period of CiLlO'.?

15

Hi

A

Q

You wean a£t2r she graduated?

'Eha.t I S correct.

17

18 from her gy'aduation. Charles \,,;as very happy .tha.-t :,:;11e ha d

19- go'tten h~3r degree. He said t.1i,,;<i: if she v2l.nted to go

20 on gr.<1duate work, ,:!hy I that \'h1S her <3ecision, but :from

21 nu\! .on, my money th2t ~']ent into a sav.i..n9s account, \12

22 could use - - lie ''';':;,::3 starting ;.. that. year he \'l3.S
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1 now on we I,-iere going to take our three 'i"'(~eksvacation

2 aI-together and we were going to travel, and that any

:3 Doney I had made \:,Iould go for our traw=11in9.

Q YOLl weantio:ned your av:~rage incorne during t:11at

" roughly t,wo year period prior -to your hl..lsband' s deu:th of

7 Are yo'.) talking i:1 terms of gross 0::::- net tbat

]0 'I'h~l~:\--las (.:Jros;::;? 'Then that, ','10uld b0~ :-::o:neth:Lng

11 10.8S thaD 'that, the r~e't?

12 i\

13 Q Do you recall appro};imatr21y wnatt!ll::l.t wa:s?

14 A no, I don 't. .I 1Ci,.an, tl,c;rc: 'i:;(~re so many clif:Eerent

15 tYl'es of e~,;?enscs and we had .a man t:hat \york:?d that all

Iii out for us.

17 There was at least a couple thousand dollars of

]8 'that that CcL11e off of that, I guess, for expenses.

19 That's all th questions I have.

20 TiJt; CODH'l': At the tini2 of your husband's death,

21 ldu0 your, d2L1ghter living at h<:'Jme?

;i_n'.f! ~,~ COLIi1. T:

._ ... ~.--------~---_. __ .•. .._. "---_ ..~--..----- .-
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HITNESS: Yes.

THE COURT: In what form?

HI'l'NESS: Well, she lived with us and she

l1ad a part time job at Reston in the restaurant

downstairs and she wasn I t. making much money, so

he ':Ias paying for her room and board, things like

that, clothes; while she \.Jas \vaiting to find out

if she could get into graduate school.

Wegave her a car for graduation.

(I'uJ.

]0 . 'l'FlE COUR'r: Is she going to graduate school?

11

12

13

14

15

Hi

17

18

19

20

21

22

~'1ITNESS~ No, she finished - - she couldn I t
ve'terinary

get - - she tried to get into / school, a;l.d

found' out there is an a\<V'fullo.t of prejudice tha-t
I

didn't get her in, but she went to Fairfax Hospital

instead and studied medical technology.

She is now a ruedical technologist in clinical

pathology at NIH.

THECOURT:And she is self sustaining at this

time?

vJITNESS: Right.

1'£:1£COURT: And has been fer ho,..1 long?

WITNESS: Since the middle of August she started

earning her ownmoney.

BOEJRY MCCUNE BLOCK, SHORTHAND REPORTS';, 5600 MARllLI! ARCH WAY, ALEXAN;)R''', V'RGINIA 22310
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Actually, she started earning it and I told

her to save a little. She Inoved in"to her own

apartment the first of December, and has really

been on her O'.'7n, I guess, since "the fir;::;tof

December.

THE COUR'l': And your husband indic<' ..d:ed tha.t

had she wished to go to graduate school he would

see that she went there?

WIT.NESS: Well, he said he ','mulct help her,

but he sa.id - - there are so many - - she could

get a student loan .tohelp her, there \-'lerea lot

of ",ays, 'there were a couple of scholarships and

things like that that were - - 'thel-s "'Jere a lot of

ways you could do it that wouldntt put the full

burden of carrying graduate school on us.

'rI-IE COURT: You all have any other questions?

82

17 Ri{. LAHSON: In vie"" of the questions that the

18

19

20

21

22

23

Court has asked, yes.

FURTHER CROSS EXi""\HINiVl'ION

QUESTIONS BY NR. LA'i!JSON:

Q You said that at the end of the year she

moved into her own apartment?

A Yes, December 1st.
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1

.,
-_I

o D2ce~er 1st of '72?

1\

6

7

s

10

11

(-Yo, sir.

12

14

(~itness 18 e~cus2d.)

15

Hi

'.er-s COURT: Any rcbutt:al (~v:Ldcnce?

h~s. Rogers, would you just

17

lR just \12nt "to ~sk her one short (]uestio~.

20 -ru. I~CjGE1~G,

?~ :\1id t:c~:;;tifi_e(l a~; £0110\'1:>:
I

')-' I I --')II .
-..•.... _. - .. ------_ .._-_ ..--':---_ .._--.__ .,._ ..-.--_..._----- -_._--_._----_._------ ....._---- _._-"----
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DIl~ECT EXPdn:rA'I'IOiY;

11 ::0'//, 1 2"f-~kyou i:;.~iain, Hill you tc?11 us (';>:Z:cctly

13 e:~~rgency s'-rvice~

14

15

A

o

;)"b2l1 I called -

(iYl'terr uFti.ng) : I'm talking novI about before the

,Hi inc'ident of the paint being poured on your husband, and

17 of course, als0 afterwards.

18 A 'Now, before, I 'think it v.'as - - I don't rer:leriber

exactly, but I think it was - - the only person I tried19

to call before, 'dhen I saw 'the bov.s up on the roof Zi!la20 .•

21

2:2

t:lOught I should report it, the only per;=:;on I 'tried to

call was Miss Bains and 1 did not get any anS\ffir at alr,
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After the accident happened, Ch.arles told

2 me to s'cay home and take care of things and get: everything

".) done that could be done • Then I tried to call the

4 crJergency service, aml I did .try .to call the sVJitchboarCt

and I .tr iedto call I'll'." • Burch. I eJidn' t get any ansv;er

6 when I called :Ulr. Burch, b:Jt v;hen I called the other -i:wo

" I got a recording. It said, "Due .to 'I:he Labor Day holiday,

8 these offices are closed. Please call a :fter 8:00 i:J.e m.

!J 'l'uesday. II

10 I know that for a fact, because if I had just

11 gotten a human being to -tell, to anSWt~r me back, to tell

12 n e po1nt blank t"11at they couldn I i: do any-thing, I 'wQuld

I~J not have been ne':lr as upset as I \Vas ge.t-ting a recording

14 . that I coulon I t eW~~i i:alk back to.

15

17

18

19

~o

21

22

1"'1R. LAV7S0N: 'I'ha.t I s all I have.

TFLr,; COURT: Any cross examina-tinn?

Tim COURT: Any additional rebuttal evidence?

Lt'>.HSON: r;~o, t.Ilat is all the evidence I

(0itncss is excused.)

HI)Zn.EUPON 'TUB FOLLOHIN:; \.'r.~S OlJ'l' OF THE

2:lll
l_. . . . ._. ..._. . ~-----~--.----------------
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1 THE COUH'.t': Are you planning to rene' .."

2 your motion at this time?

')
d ~ffi. TOW~mR: Yes, sir.
4

THE COURT: I assume it would be on the same

basis and grounds as before?
6 HR. ':iOHNER: Yes, sir. I.would say I would
7 think it would be quite similar~

8 In i;:.er~llsof Prospect Indm;tries, I would again

9 reiterate the point I made then.

10 THE COURT: Then I am going to deny your

11 Motion, and I will note your exception.

12 l"'1HEREUPON 'l'HE FOLLOWING hlAS IN THE

13 HEl\H.ING OF THE Ju"RY

14 'rEE COT.JR'l': Membersof the ':fm::y it's about

15 the time for .taking the noon recess and \\1e will

16 take it nm>i. During this time we, counsel and I

17 will be Horking on the Instructions this will take

18 some time so the Jury ','Iill be excused until two-

19 thirty.

20 v-JIlEREUPOl\I A'f 'l'HIS POIN'r IN THE PROCEEDINGS

21 AND l\T 12:45 P.I"'1. nm NOON RECESS HAS DECIJ.Umn

AF"i'E;:( \-JEICH TH1E liND AT ,*: 10 p. H. THE FOliliONING23

:!'l IL PROCEEDINGS \'ffiHE HAD OUT OF THE HEARING OF THE JUR'l . . [Volume IT,
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1 si-tuation.

Instruction on that busis.

F '\"/;:;.s g-rantcd.

A \.;as 9ranted

I belj,2ve the ,'lord sole cause is

I want to except to it in that

I f your donor ~:>lease, this

13 was granted.~[,HE CaUR'1':

~'IJ.E COT.IRT: De fe nL1ant s ' I

N1{. TC,IN:E:::{:

J.4 "ddS granted as amended.

Instruction 1-.1 and m.ine, 02:" my Instruction F,

C was granted without objection.

D was granted with exception.

'l'EE COURT: E "\las granted.

Since I don't believe th~t the dutie3 are ao

Instruction

are of~8red only on the b&sis of the refusal of

of Prospect Industries - - Gulf Reston, Incorporated.

the Court has indic<1:ted, I mu;;;t otl j (~ct to the

.the other Inst:cuction '\)hic1l. (lealt vl.ith L:he duty

the proper phras('~logy, and particularly I:lhere 'we

without objection.

sole cause is .the proper language.

are dealing \-lith th(: inedlcal probability, I believe

:2

'J
oJ

4

;)

61

I
I

7

8

9

IO

11

12

}",)

J4

15

16

17

]8

19

20

21

22

~:3

.1
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1

,)

" I,'J ,

-1 I
II

r'. 1

. I
i

f) !

7

I
8

10

11

In~truction F is only ~iven because the Court

hi3.S refus2d H and I wilien u:2dlt i.'lith the du'cy

of Gulf Reston and Pros?ect Indu~tries, and

since ~ ~ton't believe lot is tIle law tllat tilese

12 the Defendaxlt Gulf Reston, Inc. was

],.1-

15

Hi

]7

18

1!:J

no du'cy to the Plaintiff t.oprc'.vent

]Ji2LJOnS i"com '9o.in::.r onto "1.:.1112.roof of i:he

~va':F.l.:ln v(::!rSU::5 Daccneciampe, 14JSE2d 907 i

a V irg:Lnia ca~;e.

i.t is a co~rect statClt~entof the l~w&

20

21

i~8ston :r11CQ WQS U '~:2rno d~.ty to protect a

L L __ .. _""' __ " .. .._. ._. _ ~.__ ._.._._---- - .._-.--_ .._-_ ...__ ._._-._---_ ..._--

:. MA'/'} .. ';~ A;'(::.'- .



1

2

:3

4

5

6

7

S

9

]0

11

12

13

14

15

Hi

17 '

]8

,HI

20

21

22

23

1 8 f)

tenant against criminal activities of

thir d persons. II

I beli0ve again that is a correct statement

of the la'...,.

THE COURT: J was granted as arnended.

l'i1iEREUPON AT THIS POIN'r AND AT 4: 35 P. H.

THE FOJ.•LmUNG PROCEEDINGS WERE ,HAD IN

'l'Ef:': HEARI:NG Of' THE JURY

THE COUnT: Hembers of the Jury. the Court

will read you the Instructions. Now, thi s is

the law that is to be applied to the ,facts that

you heard from -the'witnesses on the vlitness stand.

After I have read the Instructions, of course.

counsel will have the final argument. After they

have finished arguing, of course, th0n you will

retire to the Jury Room. You will take with you

the Instrllctions and al'l the Exhibits.

The first thing you should do \~len you get

to the Jury Room is to appoint one of yourselves

to act as foreman. That person wi.ll lead you in

all your deliberation, and will sign the verdict

form. You.'Vlillbe given after you have reached

your verdit. Of course. your verdj.ct must be

[Volume II,
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nmTHuc'rroN no. F

111

2

6

7,

The Court instructs the jllry that the def ndants,

Gulf Reston, Inc. and Prospect Indus.tries Inc. are no.t

responsible for the acts of the trespassers who allegedly

poured paint on j>Ir. Rogers unless in t:he Ec~<erciseof

reasonable care they should have reasonably foreseen .that

said acts would occur. If you believe by a preponderance

8 of the vidence that in the exercise of reasonable care the

9 (~efendants or either, of tht~m should have foreseen

]0 that the trespassers would go on the roof and pour

11 paint on J:;1r. [{<)qers,then and in that event they are

12 l.iable to l"Ir.Rogers I estate only if Gulf H.eston, Inc.

13 .failed ,.toexercise reasonable care to prev(~nt the

14 trespassers from going on the roof and Prospect
./

15 Industries, Inc. failed to exercise reasonable care in

Hi Yef,lovingpaint from the roof which resulted in paint

,17 being poured on ['ir. Rogers.

18 If the plaintiff fails to prove by a preponderance

19 of the evidence that the pouring of the paint by

20 t.::!:'espasserson the roof \vas foreseeable, and that the

21 defendant Gulf Reston, Inc. did not exercise reasonable

22 care to pr0v0nt trespassers from going on roof, then

2:1 the plaintiff is not rntitled to recover from Gulf Reston
l

I c.

BOBSY MCCUNE BLOCI{, SHORTHAND REPORTER. 5600 MAFlE'LE ARCH WAY, ALEX~.NDRIA, VIRGINIA 22310
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7

]0

11

12

15

IIi

]7
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1dd

It -:-.>2 plaintiff 'fails -to },-:::r.oveby a preponderance

I ;ldust:::- i.::,::" Inc.

LDn.

[Volume II, p. 112]
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18:

19

20
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1

[Volume II, P. 117]

2

4 I
I

511
I I

"6

I
7

9

10

11

12

Hi

171

18

19 I

20

21

The Court instructs the jury that the d8fendant

c;ulfReston, Inc., -,,;a:.:; under no duty to 'i.::hepL::..:.intif.t

to prevent persons Lr.OE19cin'j O~1t0th;2 roof: of -\:112

2partment house _in question.

143 ~m2d ':::)07

I
~>'211
2:) I i

I
I !
l_I __... ~.__ . " • . ..__ .__ . .._. '__'~'_'~_'_"""' '_' _ ...__

;... \ ;~';':; :,':, 2.23'10



1

4

5

6

7

8

9

10

11

12

13

14

15

If,

17

]8

19

20

21

22

190
REFUSED

INSTRUCTION NO. I

The Court instructs the jury that Gulf Reston,

Inc. \Vas under no duty to protect a tenant against

criminal activities of 3rd persons.

LDH

[Volume II, p. 118]
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1

2

[Volume II, p. 179]
THEREi\l.?TER, Aim l\:r 7: 55 P •.H. THE

FOLLC~'iING PROCEEDINGS ~mRE HJ-\D

THE CLERK: I-1embersof the Jury, have you

reached a verdict in this case?

6

FOREI1A:N:

~rI-IE CJ..JEI~l~:

Yes. ',";ehave.

Is the verdict unanimous?

7

10

11

12

13

14

15

16

17

]8

19

l"CRE;!"lAU: Yes. it is.

'THE CLElUC:

v}~RDIc'r \ i:r )

t'h~, .th2 jury, on the issue joined j.n the

cai:~eof I'ks. Charles J. Rogers, E:xectrix, Estate

of Char l<-~sJ. Rogers VB. Gul£ R(~ston. Inc. and

Prosl:J!::ct Indus.tries. Inc. find for the plaintiff

against:

Gulf Reston, Inc., only

(Select one of the abov - strike out others)

and fi:-: damu.gesasfol10w's:

20 I Under Paragraph 1 of instruction 3

21 Amou!1'c: $25,000

22 '1.'0 be p.ro;?o.r.t.i..onedas £ollol,,,'s:

---_._----_. ------- -----------------_._---_._--
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1

:1 ::::harles J. nogers, Deceased v Gulf Heston, IncorporatGd

4 ~nd Prospect Industri03. Inco~orated find for the

5 plaintiff and against

6 Gulf P-eston, Xncorpo.rat:cd only

7

s

~)

]0

12 Ur"\G2!rpapar.::;rapl1 1 of Ins t.ruc-tion 3 uiltOUnt

15 to ,Judi.th EDgers, o.nughter $5,000.

1G II. Under paragraph 2 of Instruction 3, nrnount

17 $50,000 to be proportioned as follows:

]5 to Mrs. Charles J. Rogers, $50,000

19 to ~1'udith Easers, daughter

20 III. Unc1~~r!?Clr:::T.c~ph 3 of Instruction 3, amount

'.i~.llic:I~ :'7. clardybl

$53B.31.1~I I

,).) : I
-- i I

! J
'):l i :

- lJ. . ._.__.._._..---.-.-----------~-- ..._----
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.~20, 000

tJ •

I..fil.. yJilJ. iai:l ;/. Clarqy
Forema:i)

lj3

I ·l:l "orry, your Honor, I

I will have to ask you to return

HY:.le, tb.2 jtlry, on t118 i~3St.Je

~)538.31

Estate

To Ires. Char 123 J. H.ogers

iUi1ount:

TIill :FORE~'I..~I~:

\.:n:J}~l1EUPOj':!THE JTD.Y rmTLillD, A1:.;"J:'Bi1

To ~udith Rcgers, Daughter ~5,OOO

II Under Paragraph J of In~truction 3

o~ the part of Prospect Industries and you found

by YU.Jr v:::~rdict ~'cu find there L~ no liability

;;:l':Jain,st <.~L;lf Heston, only?

ether ferm.

neglected to do that.

to the Jury Room and bring back a verdict with

rospect to Prospect In~ustri8s only, on the

I~:~:'.~::Cu t:.c i..x I

I
...~.._~_~u ~~.:~.~.._._~\.(:~.~~.~_~)l'~.~_~_I1?_C_. _._a ~~.~~'.. ~~ ?:.;.l_'.l.::~:~__~~r:c~_~~E~~_~.~,~~~_~~~, I [~c~. __ . J

--_._----------------------_._--_._------------_._----------,
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1

2

3

194

find for the Defendant, Prospect Industries, Inc.

Isj'Hilliam Ttl. Clardy
Foreman

181

6

T.i:'UE COURT:

form of verdict?

Is there any objection to the

Not that I am awaL"e of at this

1
time, your Honor.

8
THE COlJRT: Do you 'dish t'he Jury polled?

9

10

11

12

13

14

15

16

17

18

19

20

21

22

HR. TOHNER: No, sir.

THE COURT: rJ1embers of the Jury you will be

excused at this time •. Thank you very much for

your services.

WHEREUPON AT THIS POINT AfID NE 8: 10

P. H. I THESE PROCEEDINGS vffiRE COlJCLUDED

[Volume II, p. 181]
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