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 APPENDIX

Motion for Judgment

To: Tee HovoraBLE Jupces oF THE Saip CoUrt

ComEes Now the Plaintiff, Mrs. Charles J. Rodgers, by counsel,
and moves this Honorable Court for judgment and award of execution
against the Defendants, Gulf Reston, Inc. and Prospect Industries,
Inc., in the sum of Seventy-Five Thousand Five Hundred Dollars
($75,500) based on the following causes of action.

1. That on Monday, September 7, 1970, at approximately 6:30
p.m. the decedent, Charles J. Rodgers, was on the balcony of his
apartment in the process of preparing for a barbecue that evening.

2. That at the same time and place aforesaid, the said apartment
was owned by and under the control of the Defendant, Gulf Reston,
Inc., and the decedent was a tenant in the said apartment.

3. That at the same time and place aforesaid, the Defendant,
-Gulf Reston, Inc., had contracted with the Defendant, Prospect Indus-
tries, Inc., to do certain repair and maintenance work on the roof of
the aforesaid apartment and for some time prior thereto the said
Defendant, Prospect Industries, Inc., had been working on the roof.

4. That at the same time and place aforesaid, the Defendants,
Gulf Reston, Inc. and Prospect Industries, Inc.,, were under a duty
to maintain the apartment project free of hazardous conditions.

5. That at the same time and place aforesaid, prior thereto the
Defendant, Prospect Industries, Ine., through its agents, had left
several cans of gilsonite on the aforesaid roof and had also left
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ladders leaning up against the aforesaid apartment, which conditions
had existed for some time and which were known to exist by both
Defendants.

6. That at the same time and place aforesaid, both Defendants
knew or should have known for some time that minors were playing
on the roof and that occupants of the apartments had advised the
Defendants of this fact and had asked that steps be taken to correct
the situation. '

7. That at the same time and place aforesaid, the Defendants
failed to take any corrective action to prohlblt the minors from
gaining access to the roof even while the repair work to the roof was
being done.

8. That at the same time and place aforesaid, the Defendant,
Prospect Industries, Inc., was acting as an agent for and on behalf
of the Defendant, Gulf Reston, Inc.

9. That at the same time and place aforesaid, as a direct result
of the breach of the Defendant’s duty, certain minors caused the
gilsonite aforesaid to be poured upon the decedent.

10. That as a direct result of the aforesaid negligence of the
Defendants, the decedent died on September 18, 1970.

WaEREFORE, the Plaintiff, Mrs. Charles J. Rodgers, moves for
judgment and award of execution against the Defendants, Gulf Reston,
Inc. and Prospect Industries, Inc., in the sum of Seventy-Five Thou-
sand Five Hundred Dollars ($75,500) together with interest and
costs in her behalf expended.

Order

Heretofore on the 22nd day of January, 1973, came the plaintiff,
Mrs. Charles J. Rogers, Executrix of the Estate of Charles J. Rogers,
deceased, by her counsel, Thomas O. Lawson, and the defendants, Gulf
Reston, Inc., and Prospect Industries, Inc., by their counsel, George C.
Towner, Jr.; and ' :

Thereupon came a panel of thirteen jurors Whlch was sworn on
its voir dire and was found free from exception and from which panel
each side struck three.

Thereupon came the panel of seven which was sworn as a jury
as the law directs for the trial of this case.

Whereupon counsel for all parties made opening statements and
counsel for the plaintiff proceeded to introduce her evidence. At
the conclusion thereof, counsel for the defendants, out of the presence
of the jury, moved the Court to strike the evidence of the plaintiff
as to both defendants, which motion was argued by counsel and which
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motion was denied by the Court, to which ruling the defendants, by
counsel, duly objected.

Thereupon the case was adjourned for the day.

Thereupon at 10 a.m. on January 23, 1973, counsel for the
defendants again out of the presence of the jury set forth an additional
ground for the motion to strike which was argued by counsel. Said
motion was again denied.

Thereupon in the presence of the jury the defendants proceeded
to introduce their evidence and the plaintiff introduced her rebuttal
evidence and at the conclusion thereof the defendants renewed their
motion to strike the plaintiff’s evidence which motion was denied by
the Court.

Thereupon out of the presence of the jury, the instructions were
argued by counsel.

Thereupon the jury returned to the jury box and was introduced
by the Court and after hearing closing arguments of counsel the
jury retired to its room to consider its verdict. After a fime the
jury returned into court and presented the following verdiet, to-wit:

‘““We the jury on the issue joined in the case of Mrs.

Charles J. Rogers, Executrix of the Hstate of Charles J. Rogers,

Deceased, vs. Gulf Reston, Inc. and Prospect Industries, Ine., find

for the plaintiff against Gulf Reston, Inc. only and fix damages

as follows: .

“I. Under paragraph 2 of Instruction 3 amount $25,000 to be
proportioned as follows:

to Mrs. Charles J. Rogers $20,000

to Judith Rogers, Daughter $4,000

“II. Under paragraph 2 of Instruction 3, amount $50,000 to
be proportioned as follows: .

to Mrs. Charles J. Rogers $50,000

“III. Under paragraph 3 of Instruction 3, amount $538.31.”’

/s/ William W. Clardy, Foreman

““We, the jury, on the issue joined in the case of Mrs.
Charles J. Rogers, Executrix, Estate of Charles J. Rogers vs.
Gulf Reston, Inc. and Prospect Industries, Inc. find for the
Defendant, Prospect Industries, Ine.”’

/s/ William W. Clardy, Foreman

The defendants made no objection in the form of the verdiet nor
asked that the jury be polled.
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Thereupon the jury was discharged.

Whereupon the defendant, Gulf Reston, Inc., by counsel, moved
the Court for leave to file post-verdict motions.

Thereupon the Court directed that any post-verdiet motions should
be filed in writing on or before the 6th day of February, 1973.

Thereupon Edward C. O’Connell entered his appearance on behalf
of the defendant, Gulf Reston, Inc. '

Thereupon on the 5thiday of February, 1973, counsel for Gulf
Reston, Inc., moved the Court for additional time within which to
file post-verdict motions, which motion was granted and the Court
directed that any post-verdict motions should be filed on or before the
5th day of March, 1973.

And the Clerk of the said Court is hereby directed to issue
certified copies of this Judgment Order to all counsel of record.

Axp Tais Cavse Is CoNTINUED.
Exterep Tais 23rd day of March, 1973.-

Motion To Set Aside the Verdict of the Jury and To Enter Judgment for
the Defendant Gulf Reston. Inc. or, in the Alternative, Grant a New
Trial or a Remittitur
The defendant Gulf Reston, Inc., moves the Court to set aside

the verdict of the jury in this matter and in the alternative to

(a) enter a judgment on behalf of the defendant Gulf Reston, Inc., or

(b) order a mew trial on the issue of liability; or (¢) enter judgment

that the defendant Gulf Reston, Inc., is jointly liable with the defend-

ant Prospect Industries, Inc. to the plaintiff; or (d) order a new trial
on the issue of damages alone; or (e) order a remittitur, upon terms,
of so much of the damages assessed by the jury as are improper; or

(f) grant such other relief as the Court shall deem proper.

As grounds for the requested relief, the defendant Gulf Reston,
Ine., states as follows: .

1. The Court erred in refusing to grant The Motion To Strike
made by the defendant Gulf Reston, Inc. at the close of the plaintiff’s
case.

2. The Court erred in refusing to grant the Motion To Strike
made by the defendant Gulf Reston, Inc., at the close of all the
evidence. .

3. The verdict of the jury was contrary to the law and the
evidence. '

4. The verdict of the jury was excessive.

5. The Court erred in granting plaintiff’s Instruction Number 3.
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6. The Court erred in granting plaintiff’s Instruction Number 4.

7. The Court erred in granting plaintiff’s Instruction Number 6.

8. The Court erred in granting plaintiff’s Instruction Number 9.

9. The Court erred in granting plaintiff’s Instruction Number 10.

10. The Court erred in granting plaihtiff’s Instruction Number 14.

11. The Court erred in refusing to grant defendant’s Instruction
Number D as offered.

12. The Court erred in granting defendant’s Instruction Number
D, as amended.

13. The Court erred in refusing to grant defendant’s Instruction
Number F as offered.

14. The Court erred in granting defendant’s Instruction Number
F, as amended.

15. The Court erred in refusing to grant defendant’s Instruction
H. ,

16. The Court erred in refusing to grant defendant’s Instruction
L

17. The Court erred in admitting into evidence the photograph
of the plaintiff’s decedent. (Transcript, Volume I, Page 104.)

18. The Court erred in admitting into evidence the testimony of
the witness, Mrs. Charles J. Rogers as is set forth in the Transecript,
Volume I, page 113. :

19. The Court erred in admitting into evidence the testimony
of Dr. Cassidy as is set forth in the Transecript, Volume I, page 119.

20. The Court erred in admitting into evidence the testimony of
Dr. Cassidy as is set forth in the Transcript, Volume I, page 129.

21. The Court erred in admitting into evidence the testimony
of Dr. Cassidy as is set forth in the Transcript, Volume I, page 148.

22. The Court erred in refusing to admit into evidence the correct
question directed to the witness Elmer Birch [sic] as is set forth in the
Transcript, Volume II, page 39.

23. The Court erred in refusing to admit into evidence the testi-
mony of Mr. Elmer Birch [sic] as is set forth in the Transeript, Volume
I1, Page 40.

24. The Court erred in sustaining the objection to the argument
made by counsel for the defendant, Gulf Reston, Inc., as is set forth
in the Transcript, Volume II, page 149.

25. The Court erred in commenting to the jury as is set forth in
the Transcript, Volume II, page 158-160.

26. The Court erred in refusing to grant a mistrial by virtue
of the comments made by the Court as is set forth in the Transcript,
Volume II, page 161.
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Final Order

This matter came on to be heard on the 22nd day of January,
1973, upon the motion for judgment heretofore filed, upon the various
answers and pleadings filed by the respective parties, upon the trial
with a jury as set forth by a certain Order heretofore entered by this
Court on March 23, 1973, upon the verdict of the said jury and the
filing of various motions by counsel for the defendants, after having
duly considered oral argument of counsel and various memoranda of
law submitted by counsel, and after further having been considered
by the Court that these motions should not be granted, it is hereby

Apsupcep and Orperep that the motion by defendant Gulf Reston,
Ine., to set aside the verdict of the jury and enter judgment for the
defendant or in the alternative to grant a new trial or further in the
alternative a remittitur, are each hereby denied, and it is further

Apsupcep and Orperep that the jury’s verdict be affirmed and
that judgment be entered against the defendant Gulf Reston, Inc,
in the amount of Seventy-Five Thousand Five Hundred Thirty-Eight
and 31/100 Dollars ($75,538.31) with costs and interest from Janu-
ary 23, 1973, to which judgment and ruling of the Court the exception
of the Defendant Gulf Reston, Inc., is hereby noted, and it is further

ApsupceEp aND OrpERED that the jury’s verdict in favor of the
Defendant Prospect Industries, Inc., is hereby affirmed, and it is
further

Apsupcep and OrpErReD that execution or further action on the
judgment herein entered be suspended for a period of four months
and thereafter until the Supreme Court of Virginia acts upon a
Petition for Appeal if the same should be filed as indicated by the
Defendant, Gulf Reston, Inc:, within the said four months and pro-
vided further that this suspension shall not become effective unless
the defendant, or someone on its behalf, shall enter into bond with
corporate surety qualified to do business in the State of Virginia in
the sum of $100,000.00 conditioned-as the law directs, within thirty
(30) days from entry of this judgment, and it is further

Apsupcep and OrpErep that the transcript of this hearing be
made a pa/rt of the record.

And the Clerk of this Court is hereby directed to issue certlﬁed
copies of this Final Order to counsel of record.

Tais OrpEr Is FINAL,
Exterep this 18th day of May, 1973.
(Sgd) Lewis D. Morris, Judge
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Notice of Appeal and Assignment of Error

Notice is hereby given that defendant, Gulf Reston, Inc., appeals
from the Final Order of this Court granting judgment in favor of
plaintiff against this defendant and affirming the jury’s verdict in
favor of co-defendant, Prospect Industries, Ine. entered the 18th day
of May, 1973, and announces its intention of applying to the Supreme
Court of Virginia for a Writ of Error and Supersedeas.

i
_ Assignment of Error '

1. The Court erred in failing to enter judgment notwithstanding

the verdict in favor of defendant Gulf Reston, Ine.

2. The Court erred in failing to grant a new trial as to all parties
on the issues of liability and damages.

3. The Court erred in failing to grant judgment notwithstanding
the verdict that co-defendant Prospect Indqstries, Inc., was jointly
liable to plaintiff with defendant Gulf Reston, Ine.

4. The Court erred in failing to order a new trial as to the issue
of the damages due plaintiff from Gulf Reston, Inc. alone.

5. The Court erred in failing to order a remittitur, on terms, of
so much of the damages awarded as were excessive.

6. The Court erred in denying the Motiqn to Strike made by the
defendant Gulf Reston, Inc. at the close of the plaintiff’s case.

7. The Court erred in denying the Motion to Strike made by the
defendant Gulf Reston, Inc., at the close of all the evidence.

8. The Court erred in affirming and entering judgment upon the
verdict of the jury which was contrary to law and the evidence of
the case. |

9. The Court erred in entering judgment upon the verdict of the
jury which was excessive. |

10. The Court erred in granting plaintiff’s Instruction Number 3.
11. The Court erred in granting plaintiff’s Instruction Number 4.
12. The Court erred in granting plaintiff’s Instruction Number 6.
13. The Court erred in granting Plaintiff"s Instruction Number 9.
14. The Court erred in granting plaintiffis Instruction Number 10.
15. The Court erred in granting plaintiff Ts Instruction Number 14.

16. The Court erred in refusing to grant defendant’s Instruction
Number D as offered. |



17. The Court erred in grantmw defendant s Instruction Number
D, as amended.

18. The Court erred in refusing to grant defendant’s Instruction
Number F as offered. ’

19. The Court erred in granting defendant’s Instruction Number
¥, as amended. \

90. The Court erred in refusing to grant defendant’s Instruction

91. The Court erred in refusing to grant defendant’s Instruction
I -

99. The Court erred in admitting into evidence plaintiff’s Exhibit
20, the photograph of the plamhff s decedent. Transcript, Volume I,
Page 104.

23. The Court erred in admitting into evidence the testimony of
the witness, Mrs. Charles J. Rogers as is set forth in the Transcript
at Volume I, page 113, lines 4 through and including 13.

24. The Court erred in admitting into evidence as evidence from
an expert cardiologist, the testimony of Dr. Cassidy as is set forth
in the Transeript, Volume I, page 117, line 12 through and including
page 159, line 13.

95. The Court erred in admitting into evidence the opinion testi-
mony of Dr. Cassidy regarding cause of death as is set forth in the
Transecript, Volume I, page 129, line 8, through and including page
156, line 15.

96. The Court erred admitting into evidence the testimony of
Dr. Cassidy as is set forth in the Transcript, Volume I, page 148,
line 6, through and including page 152, line 14.

97. The Court erred in refusing to admit into evidence the
correct question directed to and the proper answer of the witness
Elmer Birch [sic] as is set forth in the Transeript, Volume II, page 39,
line 2 through and including page 39, line 5.

98. The Court erred in refusing to admit into evidence the testi-
mony of Mr. Elmer Birch [sic] as is set forth in the Transeript,
Volume II, Page 40, line 16, through and including page 41, line 1.

29. The Court erred in sustaining the objection to the argument
made by counsel for the defendant, Gulf Reston, Inc., as is set forth
in the Transcript, Volume II, page 149.

30. The Court erred in commenting to the jury as is set forth in
the Transcript, Volume II, page 158-160.

31. The Court erred in refusing to grant a mistrial by virtue
of the comments made by the Court as is set forth in the Transeript,
Volume II, page 161.
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Writ of Error |

Upon the petition of Gulf Reston, Inc., a writ of error and
supersedeas is awarded it to a judgment rendered by the Circuit
Court of Fairfax County on the 18th day of May, 1973, in a certain
motion for judgment then therein depending, wherein Mrs. Charles J.
Rogers, executrix of the estate of Charles J. Rogers, deceased, was
plaintiff and the petitioner and another were defendants.

And it appearing that a suspending and supersedeas bond in the
penalty of $100,000, conditioned according to law, has heretofore
been given in accordance with the provisions of sections 8-465 and
8-477 of the Code, no additional bond is require}d.

This writ of error, however, is limited to the consideration of
assignments of error Nos. 7, 8, 20 and 21 which read as follows:

“7. The Court erred in denying the Motio:n to Strike made by
the defendant Gulf Reston, Inc., at the close of all the evidence.’’

“8. The Court erred in affirming and entering judgment upon the
verdict of the jury which was contrary to law and the evidence of
the case. -

¢¢20. The Court erred in refusing to grant defendant’s Instruction -
H. i

¢“21. The Court erred in refusing to grant d(!afendant’s Instruction
L 5

On further consideration whereof, it is order that the parts of
record to be printed or reproduced in the appeljldix are to be limited
to those parts of the record germane to assignments of error Nos.
7, 8, 20, and 21, and the briefs to be filed shall be limited to such dis-
cussion as is relevant to the assignments of error upon which this
writ of error is awarded. ‘

The petition for writ of error is refused as to the remaining
assignments of error.

Instruction F

The Court instructs the jury that the defendants, Gulf Reston,
Inc. and Prospect Industries Ine. are not responmble for the acts
of the trespassers who allegedly poured paint on Mr. Rogers unless in
the exercise of reasonable care they should have reasonably foreseen
that said acts would occur. If you believe by a|preponderance of the
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evidence that in the exzercise of reasonable care the defendants or
either of them should have foreseen that the trespassers would go on
the roof and pour paint on Mr. Rogers, then and in that event they
are liable to Mr. Rogers’ estate only if Gulf Reston, Inc. failed to
exercise reasonable care to prevent the trespassers from going on
the roof and Prospect Industries, Inc. failed to exercise reasonable
care in removing paint from the roof which resulted in paint being
poured on Mr. Rogers. :

If the plaintiff fails to prove by a preponderance of the evidence
that the pouring of the paint by trespassers on the roof was fore-
seeable, and that the defendant Gulf Reston, Inc. did not exercise
reasonable care to prevent trespassers from going on roof, then .
the plaintiff is not entitled to recover from Gulf Reston, Inec.

If the plaintiff fails to prove by a preponderance of the evidence
that the pouring of the paint by trespassers on the roof was fore-
seeable, and that the defendants, Prospect Industries, Inc. failed
to exercise reasonable care in removing paint from the roof which
resulted in paint being poured on Mr. Rogers, then the plaintiff is not
entitled to recover from Prospect Industries, Inec.

LDM

Instruction H

The Court instructs the jury that the defendant ‘Gulf Reston,
Ine., was under no duty to the plaintiff to prevent persons from going
onto the roof of the apartment house in question.

Wagnor v Baccheciampe [sic]

143 SE 24 907 .
LDM

Instruction 1

The Court instructs the jury that Gulf Reston, Ine. was under
no duty to protect a tenant against criminal activities of 3rd persons.

LDM
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PLAINTIFFS' REVIDENCE

BETSY JESS3UP,

having been first produced and sworn was called for

examipnation and testifi.d as follows:

S

- address?’

A
Q

A

DIRECT EXAMINATION

QUESTIONS BY MR. LAWSON:

Ma'am, would you state your full name and

My former address?

Your address at the present time.

My name is Betsy Jessup and my address is

2307 Normanstone Lan¢, Northwest, Washington, D. C.

Li

A
Q
A

Q

And how long have you lived at that address?

Six months.

‘Prior to that, where did you live?

I lived in Atlanta, Georgia for a year.

Now, directing your attention to August 28 of

1970, could you tell. us where you were living at that

tinme?

A

Q

1646 Chimney House Road in Reston.

Now, I'll show you some photocgraphs, or a

photograph actually, referring to Plaintiffs' Exhibit 2,

and ask you if you can tell us where, on that photograph

\
Bopay McCuUNE BLOCK, SHORTHAND REPORTER, 8600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310

o
o))
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the - ~ your apartment would have been located?
A It was one of these two (indicating). This
apartment right here (indicating).

Q Are vou able to tell from the photograph - -

AV {(interrunting): Yes, now I can.

0 {continuving): - -~ where the various apartments'
are located?

A I can at_this point because I can racognize it

on the picture.

I can recégnize where my aparthent is located
becausge of the furniture‘outside of the apartwment riunt
here (indicating). So this iz my apartment right here
(indicating).

™IE COURT: Could you have hermark that?

WITESS INDICATES ON PUOTOGRAPH
A, It is this building right here (indicating).

MR, POWNER: Your Honor please, might I asx that
the-witness indicate - - we are dealing hnere with
rcéfs, an& cachh of these apartments has a different
rcof, ii she could count in from the end, it would
facilitate the Jury and the Court and Counsel - -~

o (#r. Lawson interrupting): Let me ask you,

counting in from the ernd, do you recall which was your

BossY MCCUNE BLOCK, SHORTHAND REPORTER, 5600 MARALE ARCH WAY, ALEXANDRIA, VIRCINIA 22310
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13
apartment?

A This is my apartment right here (indicating)
this oné right here (indicaéing).

MR. TOWNER: UWould you indicate how many that
was, Mr. Lawsén?
WITNESS: The sixth one.

Q (Mr. Lawson continuing): The sixth one from
the lake?

A From tine lake.

Y “ow, at tnat tim., August 28, could you tell us
whether or not you recall seeing men on the roof that were
doiné some repair patch wofk?

A Yes. At that time, I had sﬁayed home from
school, I mean from work because I was sick, and during
the déy, I nad gon? outside because it had been nice and
I saw men working on the roof. I didn't know what they
were doinyg. During the day, they weré going w. and down

the ladder which was’right outside my apartment window.

t

Q ' Cutside yodr apartment window?

A Yes.

0 Do you recall seeing men goihg up and down this
ladder?

A Yes, I dig.

BoesY McCUNE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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Q How, do you rccall how long that ladder stayed
at that place?

A Weil, it was a number of weeks, because I noted
that it had been there after I saw the men there that day.
I didn't ses any more activity on the roof a;l the week-
end or cduring the week, when I would leave late or come hone
early, whatever, and so I was disturbed by the fact that

the ladder was out there for such a length of time.

Q ¥was Auvgust 28th the last day you saw men working?

A Yes.

Q 5id you'see th.: ladder there after that date?
A Yes, I did. It was - -~

Q {interrupting); And it was where, where did

You sz2e the ladder?

A It was outside ny window and it remained in the
same spot icr a gcéd amount of tiwe.

Q What did you do, éid you do anything about the
fact the ladder was there?

A ch,' I had assumed, since at the time the
cable TV people were putting the cable in the apartments,
I had assuﬁed it was th. cable TV peopie, but I dida‘'t
khow'exactly what they were doing, so I called the

cable 7TV and I believe I called Gulf Reston, although I am.

Bossy McCUNE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH Way, ALEXAMDRIA, VIRGINIA 22310
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not definitely certain that I did call Gulf too.

Q

A

Q
weekend?

A

Q

A

Q
Labor Dday

A

Q
weekehd?

A

Q

A

Q

A

Ncw, do you recall the Labor Day weekend?
Yes, I do.

and do you recall what you were doing on that

I was sailing on the Bay.

And when did you leave_town?

I left on rriday afternoon, after work.
This.wouldyhave been the Friday before the
weekend holiday? |

Yes.

Will you tell us where you saw the ladder'on that

Yes, it was therc when I left Lecause I remember

~looking as I left.

All right. Now, when did you come back?
On Monday evening around 10:00 P.M.
And did you notice the ladder at that time?

|
It was right there beside ny windowﬁat'thg time,

r

on the ground, propped up against the window.

Q

)
4

aAnd what is that area that you refer to?

There is an area directly outside the window.

that was an ivy bed and also a flower bed. So iﬁ_was lying

Bosay McCuNEz BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANUqu. VIRGINIA 22310

30
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in the iyy red, propped,you-know,'against the wall right'
there.

Q  Now, going back prior to August 23, now, were-
you ever aware of the fact_fhat there were people on the
roof, not the Workmen, but people on thelroof?

A Yes, weil, we had some difficulty with that.

There was, from time to time, Kids in the:evening
running around, you know, the roofs on Chimney House Road,
either on thr Plaza side or on the townhouse side.

Q ¥ould you tell us how long tﬁié had been going‘
on?

A Ch, I don‘t imow. I had moved there in January of

- that year, so I had experienced it and I had known about

it propably prior to that also.

'Q I meén, of your cwn personal knowledge; what
period of time?

A _ Say from January of 1970 on until that day,
You know, between January andeeptembér.

Q HNow, again referring to Plaintiffs' Exhibit
Nuamber 2, you might hold this‘up, if you will, referring
to the roofs, will,you.indicate which area you are speaking

-

about?

A In this area (indicating) and here (indicating) an
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also on the townhouse roofs down this way {indicating).
Ther2 were sune rignt here {(indicating) I, at one
time myself, had an apartment right here (indicating) on

the second story and I had a townhouse apartment - -

a two story a?artment, and I could hear pecple runniny

on the roofs and there were peopie up there.
Q Could you tell us what the ladder looked like?
A it was an aluminum ladder that you wobld see that
painters use. I believe it was an extension ladder if I
am not mistaken.
Q - How, do you know the Regers? Did you know
Mr. Royers?
A I had met Mr. and Mrs. Rogers on one éccasion.
I did not know them well.
Q You did not?
A No.
MR. LAWSON: That is all the questions I have.
TIE COURT: Cross examine.
CROSS EXAHMINATION

QUESTIONS BY MR. TOWNER:

Q Is it Miss Jessup?
A Miss, yes. o '
¢ Mr. Lawson asked you about the ladder on the 28th
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<D

10

11

12

13

14

15

16

17

16

19

20

18

of August and you indicatéd that. you were - - you testified

that the ladder was up there on the 2uth of August.
How are you-cé}tain of that particular date?

A ‘Well, I had been - - it had beenprior fo that
that the ladder had 5een put there, and I am sure the
ladder was there on the 28th, because I-haé stayed home
from work the week of the 20th, sometime-during that
tiﬁe, so I had been home and héd seen the workﬁen on
the roof, and I know that it was not moved from that
time, prior to that-and up to that time. So it was there

and it hadn't been noved from the time they started

working until through Labor Day, because I remember seeiny

“it.

Q Are you 3aying that thé ladder was never taken
down once they started working?

A No, not in my area. They had started work down
at the other end and had worked up and then when they
got outside ny window they stopped.

Q You say at the other end, which end are you
referring to?

A The side toward the Lake. I am not sure which
way they worked, to be honest with you. ,l do remembexr

activity in the area, but I remarked that the ladder
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remained so long outside ny window.

Q I see. You saw workmen going up aﬁd down the
ladder? |

A Yes, I did.

Q  And it is your recollection that at ihe:tiue
you left to go sailing, the ladder was still up?

A Yes, it was still up.

o) When Adid you leave to go sailing?

A Friday,'after work, I came home, met my frieﬁds
that lived across the lake, th:n we took off Priday

afternoon for the Bay before dark.

Q Before cdark?

A Yeos.

Q In the afternoon?

A I can only tell you it was habit, because I went

almost every weekend and normally I would go before seven
or eight o'clock in the evening.

Q Do you recall the precise time that you left?

t

A NQ,VI don't recall the precise time.
Q Now, did you go sailing the w;ekend'priof to that?
a I cannot recall exactly. I would imagine I did

because this was, as I say, my habit. I sail quite often

in the summer. I cannot tell you definitely, though.
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Q icw, you indicated that there were cccasions when
you were aware that there were pecple on the roof?

A Yes.

Q -How many occasions did‘you yourself personally
see people on the rcof?

A Oh heavens. I can think of two or three, there

were possibly more, but definitely I can remember two

occasions.
Q And what period cf time space were those two?
A This was during the suimner months, so it was

I lived in the apartment, the second unit £from

.

the lake and that is when I personally heard them on th2

roof and then sonetime after that I saw them again on the
townhcuse side, you kbow, walking bp and down the townhouse
roof.

Q Jell, at the times that you saw them, howAmany
times wer« they on the apartment area?

A wiell, they were - ~ as I said, I couldn't recall
precisely. I beiieve there were two occasiops, as I saidq,
those twn or three times I saw them.

Q vnat did you.do upon those two cccasions?

A I didn't actually do anything. I was at the time
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working with the Gulf Reston, with this type thiﬁg and

the company came to us more than anything else so that I

couldn't - — I didn't call Gulf, I didn't do anything else.
Q You say you had no knowledge of the incident on

Se

g

tembexr 7, on Labor Day?
A No, I was not there'then.
MR, TOWNER: I have no further questions.
THE COURT: May this witness be excused?
HR. LAWSON: I have one cother guesticn.

REDIRECT EXAMINATION

QUESTIONS BY MR. LAWSON:

Q As I undexstand it, you were working with the

volunteer group at that time, is that right?

A Yes.
Q And for how long prior had you been working there?
A I was working there in June, 1970.

Q June of '707?
A Yes.

G Had there been complaints about these incideqts,

“and I am referring just to the peopl . being on the rOOf?

A Yes, there had been a lot of them.
Q And was Gulf Reston advised of that?
A Yes, they were advised, I believe, as I recall.
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#R. LAWSON: Thank you, that's all the queétions
I have of this witness.
THE COURT: Any redirect?
MR. TOWNER: Will your Iionor indulge me just‘
one minute?
V_THE COQURT: Sure.
MR. TOWNER: I have no further questions.
THE COURT: HMay the witness be‘excused?
MR, TOWNER: I have no objection.
THE CCURT: Hiss Jessup, you will be excused at
this time.
(Witness is excused.)
ELHER C. BURCH,
having been first duly sworn was called for examination
and testifieqd as folléws: |
DIRECT EXAMINATION

QUESTIONS BY IdR. LAWSON:

Q 8ir, will you state your full name and address
please?
A Elmer €. Burch, 11451 water View Cluster,

Jleston, Virginia.

0 ‘You are employed by Sulf Reston, is that correct?
A T am employed by sulf Reston.
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THE COURT: Is your last name Burch?
WITNESS5: Burch, B-U-R-é*H.

Q (itr. Lawson continuing): And what is your job
with Gulf Reston?

A Hy present title is Director. of Property -
Management. |

R And at the time of this incident, wﬁat was
your employment?

A At tha time, my title was Director of Maintenance
and Services.

Q Director of what?

A Haintenance and Services.

0 All rignt. Prior to Sepiember 7, the date of
this incident, how long had you been so.eﬁploye&?

Did you have that same job for an extended period
of time prior to Septembér 7th, 19702

A Yes, kasically, I have nad that same jobvsince
March 1, 1965,

Q How Mr. Burch, would it be fair to say;that
you were aware of people, kids getting on the roof of
the'Chimney iflouse Road apartments?

A That is corxrect.

0 Now, I am referring to prior to September 7, the
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date that this incident occurred, is that right?

A That is coxrect.
Q And you had Xnowledge of this. %Would it be

fair to say, Mr. Burch, for at least six months prior to

September 7th, that you had bheen aware of unauthorized

‘pecple on Chiuney House Road?

A Por more than s5ix months, yes.

Q . More than six months before?
A Right.
0 And hadn't you received complaints, calls,

from p2ople that were living in the apartments? You had

been advised aboul the situaticn?

o)

A I had been advised tnat people had been oh the -

Q All right, sir. As a matter of fact, didn't
you have problems with the fiddling with the lights on
the apartments shown there, the Village Square Apartments?

Hadn't you had problems along that line?

A Yes, lights that were focusing on the fountain.
Q Right. Some of these vandals would take the

lights and shine them into the apartments?
A I don't know about shianing them into the

apartments, but they would shine them away from the area of
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the fountain.

Q And this happened on several occasions, isn't

that true?

A Yes.

Q ‘ And you or your agent would havelto go ﬁp the:e
and straighten the lights out, isn't that true?

A that is correct. |

Q How, also you were aware that there were un-
authorized personnel on tha rocof, ﬁhat jumped from the
roof into the lake, is that correct? |

A Yes.

G I'll show you Plaintiffs’ Exhibit 2 and ask you
to indicate‘on there where those inciéents occuired?

A They jumped from this point here (indicating)
down into the lake. .

Q Approximately how high would that be?

A Approximately forty feet to the water.
0 pid that come by way of a complaint, or what?
A I don't know that it was a complaint per se,

but it was reported to me that there were idoits jumping
OLf the roof into the lake, and somebody was going to get

hadly hurt,

Q You learned of this incident the day after it
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occurred, isn't that correct? I am referring to the

incident of the pouring of the paint, the substance on

f’II - Rogers -

_A . Yes.

Q And-you went to the scene,.isithat correct?

A That.is.correct, 

O And isn't it true that yéu found this aluminum.

ladder lying on the flower garden, the ﬁlower 5ox?

A Yeé, I saw a ladder lying on the flower bhcx, if
you will.

Q Well, wyou heard thg young lady who was here

earlier, and you would in general agree with the location

of where she said she saw it, is that right?

A - Yes.

Q °  And it was lying on the ground. against the wall?
A Yes, |

Q _ And as I understand it, you were aware of the

fact that August the 28th was the last day that, approximate

these employees worked on the project?’

A MNo.
Q You say you were not aware?

pay ‘I was not aware that August the 28th was the last
g

day ghat<they had worked there.
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Q .All right. Put in any event, you knew that
sometime prior to the Labor Day yeekend they.had'stopped
working there?

A Ho, sir.

Q You didn't know that?

A  No, sir.

Q AllL right.b How, you wer:: the one, as I under-

stand it, that entered into this contract with Prospect

Industries?
A That is correct.

MR. TOWNER: He entered into it, Mr.vLawson,
on kehalf of his employers., |
IR, LAWSON: That is understood.
o] {(bir. Lawsoﬁ continuing): And itvis your
responsibility to eﬁter into these contracts for your

cuployer, is that correct?

A Yes,

Q As part of your duties? .
A Yes, sir.

Q all right, sir. Would it be‘fair to say that

you had overall supervision of that job? It is your

responsibility to see that the rocfs are batched, isn't

that right?
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A It was my responsibility to see that the leaks
Q They were checked, right?
tiow, atfter you observed the laddex on the ground,

You contacted representatives of Prospect Industries, didn't

your
A ﬁes.
Q And what did youvask them?
A I informed them that the naterial had‘beea

poured over I!ir. Rogers and I wanted to know from them how
the mater;al could be removed, what Was its solvent, what
was the solvent for ik,

Q ¥Wow, didn't you also, Mr. Burch, ask them why

they had left the stuff up there, didn't you ask them that

guestion? . \
A I probably did.
9 Well, Mr. Rogers - - excuse me, Mr. Burch, just

to ke sure, I refer you to ycur deposition taken February
29, 1972, page 20 of the deposition, and I have asked yeu

if you had contacted Prospect Industries and this was

after the incident, and I had asked you:

“what was the essence of that coaversation with

Prospect Industries" and your answer was, “vhy did
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leave the stuff up there?”
Is that correct?
A Y?S. .
0 And as I understand further, you don't recall
wnat they said to you?
A J;Io.

R. LAWSON: I have no fu ther gu-stions, your

CCOURT: Do you wish to examine at this

3
5
t=

time, MNr. Townexr?

S

MR, VTO?‘:”NER: l\:{)t at this t;ime.
({itness is excused.)
WILLIAM C. MORDYCE,
having been first produced and sworn, was called for
exa@ination and testified as follows:
DIRECT EXAMINATION

QUESTIONS BY iR. LAWSOM:

Q Will you state your full name plgase? )

a William C. Fordyce.

Q; vﬁhere do yoﬁ live?

A 1159 Nofth Shore Drive, Reston, Virginia.

¢ And you are employed by Gulf Reston, is that®
correct?
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A Yes.

Q How long have you been so émployed?

A Since February, it will be four.years.

Q Four years?

A Yes,

G All right. You became aware of the fact that

an accident occurred onlLabo; Déy weekend, Septembér the
7th ~ - BSeptember the 9th, is tﬁat.correét, two and a half
years ago?

A Yes, sir;

e} ¥here the paint substance was éoured'over on

Mr.Rogers, is that correct?

A Zes, sir. '

Q And you were empl§yed by Gulf Reston at'that
time?

A Yes, sir.

Q' And you had keen for what, roughiy two years?

A Roughly two years.

Q ‘All rignt. Now sir, at that tine, what was your
jon, and i_ém r-ferring to the time of this incident?

A ' ij£@$ custodian of Herén House.

Q ‘fs Heron House, it would be the one right across

the lake? -
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™

The one right across the lake.
Q All right. Referring to Plaintiffs* Exhibit 4,
if you would, hold it up.
Are you all able to see this?
0 (¥r. Lawson continuing): Indicate if you will,

where the Heron House would be located.

A It would be located back over to this side.
(indicating)

0 The‘oppbsite side from thé lake?

A Yes.

Q Now, in your job what were your responsibilities,

what were you charged, what responsibilities did you have?
A wWell, cleaning the apartments when they were
reoccupied, that's on Chimney House Road and the highrise.
Q Chimnéy House Road wouid be the apartment where
this accident occurred, is that right?
A Yes.
Q So if anybody would call you about ﬁrbblem; with
their apartments,.it would be your responsibility to take

care of them?

A If it was something that I could take care of. .
0 Right. And you were under Mr. Burch, isn't that
correct?
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A wWell, yes, kind of for tir. Buxrch, but I worked

under the resident manager at the highrise.

Q But your overall superiorxr would_bé Mr. Buxrch?

A Yes.

Q; The_resiﬁent_@apager at that tine was Miss Beth
Bain, is that right? ) . .

A . That'slcpg;ect.

Q All right. And‘she was wvhere, where did she

reside, in the Chimney House Road apartments?

House Road?

A Mo, in the highrise.

O In the highrise?

B Um—-huim. . , )
S T L T : '

Q But her responsibility alsco included Chinmey

s - . N [}
H

A That's right.
) ) i ] ‘\~., . 7‘~~', - .
Q How, prior to this incident on Septenmbex 7th,

you had received a couple of complaints in regard to the

ladder being up against the wall, is that corrqct?
- * . i N e _ N . 3 [y LN . " » ' -

v

:’\ YQS. ) . . R

. . . " .= . < * . ! \ . v !

Q And that was from who, Mr. Bockman, Roger Bockman?
A Roger Bockman.

Q And it was your understanding that the ladder was

4

leaning up against the wall, isn't that correct?
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Y A wes, sic. : Lo
2]~ . @ - And this would be two or three ox possibly four

3|| days before September 7th? -

4 A I don't remember just how many days, but it was

J a couple of days kefore, I know.

6 Q. You never took the:ladder down though, did you?
7 A Mot right then, xight,
8 Q A5 a matter of fact, isn't it true that you

9 and Mr. Bockman took the ladder dewn after this incident-
101 | occurred, isn't that correct?

1 A Yes.

12 0 and you and Mr. Bockman laid the ladder down

13 on the flowsr bed?

14 A . Yes, gsir.

15 Q .  Right against some buildingé;‘isn't that correct?
16 . A Ho, it was off from the building against the wall,
17 See, there was a brick wall tﬁere. :

18 Q Didn't you lay it on the flower bed? .
19 A ‘Yes.

20 Q snd the flower bed has a wall around its

21 a Yes.

22 Q Mow, isn't it correct Mr. rordyce to say,

23 that you had seen the Prospect Industries' men using this
A 3
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particular ladder, going up and down?
A Lot on this end of the block here, Chimney House

Road, but down on the other end I had seen then.

Ke; Using the ladder going up and down?
A Y23, going up and down.
Q And you were aware sir, that during this time

pecple were working on the rxoof?

A They had been working.

Q  They bad been, excuse ine.
A Y¥eah, had been.
Q - and it has been agreed that August 28 was the

last cay that they worked therxe?
A I couldn't swear to that.
G All'right. And wouldn't it be fair to say

Hr. Fordyce that you also had received complaints from

people'prior_to September 7th that there were unauthorized

Personnel being on the roof of the Chinney House Road

apartment?
A Lots of times when I was over ﬁhere to do sonme
work somebody would say the kids was cn'thé roof last night.
Q Rignt.
A And all X could do was tell Miss Bain about it

and then she would call up somebady about it.
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Q Right. And you had received these complaints
over an extended period of time prior to September the
7th, isn't that true?

A wWedl, I received some. I couldn't say how many

because I don'*t know.

Q Would it he over a period of six months prior
to that?
A Oh, I guess it would.

MR. LAWSG&: £l rignt. That's all the
questions I have.
THE COURT: Cross examine,
MR, TOWNER: Mo questions.
;HE CGURT: May this witness be excused?
MR, TOWNER: HNo, sir, I would like for him to
re:.na'in.
THE COURT: all right, report back to the'witne.ss
room énd do not discuss your testimony;
WITNESS: ALl right. |
(Witness tempé:arily excused. )
}¥iR. LAWSON: Call Roger Bockman,
RO(;ER BOC'KA"}AN;
having been first produ¢ed and sworn, was called for

examination and testified a3 follows:
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QUESTIONS BY
3

k4
2

4

you state your name pla
A Roger Bockman.
H . N
THE CQOURT: fow 4o vou spell the last name?
6
WITNESS B-0-C-RK-M~p-N
T
Q {idr.
8

Mr. Bockman?

A

1543 Chi
10

G

And this would De in what is known as the
11 | - ) :
Chiimney louse Read npartment complex?
12 )
A Correct.
13

L] ALl right,
" knowledge of, hu

t yo

cccurred on Labor

-nat correct?
-» - - Ve e & ;
s I ¢don’t Hnow
S

. I know it
Q Je was over the ‘Laboxr Day holiday, is that
correct?
A o the host of

Day w

DIRECT EXAMINATION
R LANWSON:

"

Pockman, would

Lawson continuing): Where do you live,

ry

mney House Road.

haw you lived at that address:

-

over Lour years.

sir. How, you personally have no
u became aware of

an incicdent vhich

reekend two and a aalf years ago,

Wy K

cnowledg:s,

i
Yau

»
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Q mow, curing that tiwme and I'm going back to
prior that time now, HMr. Bockman did vouy hapven o see a
’ L

ladder in the area near the apartment?

A You mean prior to my kxnowledge of the accident?
A Yesg, sir.

A Yes. I did,

Q And wrere was that ladder?

A It was in front of the Jessup's apartment, which

is the one next Lo oves.

@] Aall right.
A There is a divider there, 2 brick facing that

axaounts to, well; less than two feet from our window.

O ALl #ight zir. now, where was this ladder, that
was going to e my next guestion.

A wWell, the ladder was resting on the building.
Actually, on th2 header at the top of the bui;ding, directly
above Jessup's bedroom.

Q ALl right, sir. . MNow, when did you - - strike

During the time that you observed the ladder,
were wWorkmen golng up and down the ladder?
A In the beginning, I noticed scme workmen up on

the roof doing sowething, and then socine days later I noticed
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a workman or two going up the ladder and a truck they
operated from out in front.
o  dow, Aid there come a time when the men stopped

"going up and down this ladder?

A Yes.
Q And what happened to the ladder?
A It stayed therc as far as 1 know, unless sowme-

Lody took it out at night and put it back up again.
Q Could vou chserve the ladder every day?

A To the best of mv recollection, I do not recall
any ti.e that it came down from the tiﬁe that I obsexved
the workmen there uﬁtil we took it down.

G That was my next guestion, how did the‘ladder
comne. Gown.

A I helped Bill rordyce, or he helpedvmé take it
down.

Q And Mr. Fordyce, he is the gentleman that just

testified?
A Yes,.we just passed each other.
o] What did you do w}th the ladder, sir?
A | We put it on the patio, which is above the side-

walks, and it is on the same level that the ladder was

resting on, about six feet from its mounted position and we

BonBy MCCUNE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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1 just laid it on its side.

2 Q | Would this be like a flower bed arrangement in

3 front of the apartment?

4 A Yes,'like a walkway, and we put it on the other

°|| side of that, the sidewalk side, but that is about Eive

6 feet above the sidewalk. g

T Q ow, prior to the time that you took the

8 ladder down, had you said anything to Mr. Fordéyce about

’ the ladder?

10 A Yes, I think we discussed it, well; at least

11 once some days earlier, before we took it down.
,12 Q I'um sorry.

13 A Well, yes, I taiked to Bill about it before we
14 too it down, several days before. |

15 Q ¥Wnat did you tell him; what was the purpoée 6f

your conversation?

17 | A . Well, I told hiw that apparently there was no one
}8 using the ladder right now, it locked like it has been
:19 long enough and & should cowme down and that probably we?
20 should take it down, because, you know, whoever putvit up
21 there wasn't gbing to take it down.
-22 Q Speak up. ’

A Yes, so0 as far as I knbw, talking to him about it

L.,".
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was all the action we ha& to take until we decided to.
take it down ourselves.

Q All right sir. Now, pfiof to this incident
which.occurred Labor Day weekend were you aware of
unavthorized persons seen on the roéof of the Chimney liouse
Read apartments?

A That's a long . tirse back.. Pecple were up on the
roof after that htime, I believe, from time to time, not
ngceésariiy in that area,., As I recall, they were‘probably
up» there before that time too.

As ¥ar as I was aware, they would get up and
puf out the lightﬁ'@n the fountain on the Plaza and then

-

they would have to go up and fix them.

Q And this was prior teo that occasion?
A I can't, it was right around that periocd of

time. I can't be sure it was prior toc that time.
MR, LAWSCN: That's all the queastions I have,
your lionor.
THE COURT: Any Ccross examination?

CRCSS EXAMINATION

QUESTICHNS BY MR, TOHNER:

G e, pockman, at the time that you took the

'

ladder down wer - you aware - - you and r. rordyce, ware
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you aware of the incident that occurred to Mr. Rogers?
A I was not, and if Bill was, I wasn't aware oOF
that. Ve didn't talk about it.
That was not the basis for taking the ladder
down.
I was not aware of it.
Q “as it taken down at your suyyestion, or at

his suggestion?

I3y As I recall, he wvas coming hoine at the time and
1 said, "Let's take this thing down. So we did.

Q And n. ither of you communicated to one'another
any knowledge of the incident involving Hr. Rogers?

A That's right, and from my view, for the reason
that I wasn't aware of it for some days later, more than
one day.

¢ Wnen you refer to incidents of people on the
roof, particularly now with reference to the tine

prioxr to the Labor Day weekend, 1970, do you recall

personally seeing anybody on the roof other than these

worhinen?
A khow, that is prior to - -
) (interrupting): Labor Day, 1970. .
P\ I guess I would have to say not that I recall.
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1 N T

MR, TO%&ER; ALl right.-I have no further

211 questions; |
3 MR. LAWSON: ‘fhat's all the questions I have
4 df this witness. May ﬁhis witness be excused?
5 M. TCW&ER: Yes,_qértainlyg
6 THE COURT:F-You will be excused.
7 (withess is excuséd.) |
8 MR, ;Awsomﬁ“ call :iss Sumner.
9 |  HILLARY SUMNER,

having been first produced and sworn, was éailed for

10
11 examination and testified as follows:
12} | DIRECT EXAMINATION

13 QUESTICHS BY MR, LAWSON:

|| Q Will you state your name?

15| A fiillary Sumner.

16 PHE COURT: How do you speli the last name?
17  WITNESS: S-U-M-N-E-R.

18 Q Hilla:y, how old are you at the present time?
191 A Fourteen, 1 think.

20 Q No,.how cld are you at the present time.

21 A I am sixteen.

22 G Eixteen?

231 | A Um—hum,
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Q All right. and do you recall an incident on

the Labor Day weekend of 19707

A Yes.

Q And was that on a Monday, Labor Day holiday?

A Yes.

Q Wlould you tell us where you had been just prior

to that incident, this accident that you saw?

A I was at my friend's house, by Chimney House
Road.
Q Hew Hillary, I'll show you a photograph which

has been identified as Plaintiffs' Exhibit Number 1 and
ask you if you can show us on that where you were-prior'
to th.: accident.

A Right in this house here (indicating).

(o Would you just put an ¥ on there.

(Witness marks exhibit.)

Q (Mr. Léwson continuing): As indicated on the !
photograph; X marks the apartment that she had been.inc_
prior to the incident.

MR, TOWHER: I object to that answer Mr. - - if
ycur Honor please, I don't think that is the apartment,

i think she said she was at somebody's private home.

MR. LAWSON: Well, it's a townhouse.

BoBaY McCUNE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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HR, TOWNER: Well, I think there is a difference.
THE COURT: well, lc-t's say X marks the building.
.HR, TOWNER:  Yes, sir.

Q (Mr;'Lawson continuing): All right. Iow, would

you tell us what you did when you left this townhouse, this

A wall, I started walking uvp, because ray brother
was picking me up at ths top of the hill fo take me home.
Q yiould you nold that picture up and indicate to

the Juxy where you were walking to.

A Valking uvp that road {(indicating).
Q  All right, which path, what route of travel,

would you indicate to the Jury on tlr photograpn.
Viculd you come down before the Jury ana just
indicate the patn, the route that you followed?
{tiitness demonstrates to Jury.
AR TCWANER: Mr. Lawson, could I have the
witness indicate with é pen or a line, the Line oﬁ

travel that she took?

Sy
P

Q : (:?'

Lawson continuing): Indicate Hillary, 1f

-

| you will,. the points that you stopped,. the point wiher- yocu

Lecane aware that something was actually'hagoenllg.

(vitness indicates on Dnotograou.)
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Put an X at that poinkt, if you will?

. Q
(Yiitness ihdiéates on photographw}_
MR. LAWSON: ‘Take a felt pen and 5ark on there,
(Witness indicates on photograph.)
Q Okay and also put an X back on the to&nhousa.
{Jitness indicates on pnotograph.)
Q How, when you got o the point that is markéd

with the X on the road, will you tell us what you observed?
A I heard a bunch of yelling and I turned axound
and looked and saw the man with the silver paint on hinm,

Q von say he was velling, could vou elaborate any

further on ruat, what he was doing?
g

A e was Soreaming.

') And where was he standing at that tiwme:

A Right by the barbecue.

O Wow Hillary, I show you a photcgréph. Plaintifst

Exhibit Number 9, and ask you if you can tell us whether
or not that is the scene, or that is the apartment you

saw nhilm standing at?

[0}

A Yes.

Q would you indicate to the Jury where he was?

a Right here (indicating). .

0 - Again, it wnight b helpful if yoﬁzwould come down

Bosay MCCUNE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANORIA, VIRGINIA 22310
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before the Jury and mark off with the felt tipped pen
the location in which you saw him.
{Nitness'indiqates on photograph.)
¢ I further show you Plaintifis' BExhibit 10 and I
T35 You if you will mark on that yhere ¥ou saw the man.

(itness indicates on photograph.)

Q ¥Was he standing at that place?
A Ves.
Q Cther than the fact that you saw this man

standing there covered with paint, did you see anything
else at that time?
A Y¥es, I saw a man on the roof runping, gyoing real

fast away from it.

Q and which way was he headed; which way Qas he
going?

A - Toward my friend's house.

Q And where was he runnihg at the ﬁime?

A On top of the roof.

€  Ahgain, I show you Plaintiffs' Exhibit Number 1 and

-
}

ask you to come down in front of the Jury and mark on
the photograph where you saw the man and the path which he
followed.

(Witness indicates on photogravh.)

BopaY McCuNE BLOCK, SHORTHANO REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310

61



8

10
1
12
13

14

16

17

18

19

20

21

47

Q And where did he go after you saw him running.
down the roof?

A He went down the ladder.

Q When you saw this man standing on the roof, what

did you see him do?

A He went down the ladder.

Q All rignt. and in what fashion, would you
describe that to us?

A Well, fairly fast,

Q And what did he do after that?

A Hé ran toward the woods.

Q - Would you tell us what nhe looked like?

A Light hair, blondish;: a ﬁustache.

Q . And cobld.ycu telius approximately, could you

estimate his age, how old he was?

4 . In the young twenties, I think.

G Anc coulé You describe his dress and éppearance?
\A' Blue jeans. . |
Q All.right. Did you see anyone else pn,thejroof

at that ti e?
A Mo I did not.

G Mow, do you know the man that you saw cover d

with the paint? Had you ever seen hinm before?

Bopay McCuUNE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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A No. | : e
¢ And do ypp:know the Rogers, this lady here
(indicéting)?' Did you know hex at all? Had you ever
{ .
seen her prior to:this morning?
A Yo, I hadhnpt.
MR, LAWSGN$ That's all.
T:HE CQURT: Cross examine.
CRCSS EXAMINATION
QUISTICNS BY MR, 'i'O§’=7}§I§R:
Q Hillary, you had left yoﬁr friend, you had walked
vp the ;idewalk to.ﬁhe point where yoé had marked the X,
and you hea;d the cry, the noise.
/

. A
A Yas.

o) At any ti.e prior to that, had you. seen anyone

on the roof?

A~ Mo, 1 did not.
Q Do ycu know of your own knowledge how this

person got up on the rcof?

A THo.

& Did you see the pexrson oﬁ the roof doing anything?
A No.

Q And when you first saw that person on the roof,

that person was runaing away, was he running or walking on

BopBYy McCUNE BLOCK, SHORTHAND REPORTER, 3600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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on the roof?

A

Q

travelling all the way to the ladder and down the ladderx?

A

A
Q

A

QUESTICHNS

O

49

Running.

And

Y¥es.

you fbllowed him and observed that person

Do you know th- idenity of the person on the

No.
Did

ves.

you eventually lose sight of this person?

¥What, if anything, did you do after this?

I wenk ack over where the man. was.

TO w

7]

here?

To where the man was, lMr. Rogers.

THE

TOWNER: I have o further questions.

COURT: All right, any further redirect?

MR. LAWSON: Yes.

REDIRECT EXAMINATION

BY MR. LAWSON:

Hillary, wouldvyodfteii,ns the length that this

man's hair was?

G

It was about right”héré (indicating).ﬂ

About midway or two-thirds. of the way down the

®
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A3§ thé colbr of thé ﬁéir again.
Blénde-v |
MR, LAWSON: That's all the questions I have.
MR, TOWNER: I have onevother.

RECRGSES EXAﬁIlRTION
BY MR. TOWNER:
Pid the police investigate th;s‘incident?
Yes; |

Did you give a statement to them and tell them

what you saw?

-
£1

0

Yes.

Did you give a description of the individual to

the police at that time?

‘3

e
today aﬁd

A

¢

I see.

’

Ne.

Is theré any reason that you can givé a descriptio
you didn't give one to the police?

They didn't ask me. at the time.

Trey didn't ask you for a description?

MR, TOWNER: I nave no furtler questions.
THE COURT: Anything further?

MR, LAWSON: e, your Honor, that's all the
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questions I have.
THE COURT: May sne be excused?

MR. TOWHER: VYes, sir.

JURCR:  Your #omor, may I have one clarification

on one of the lines on this photcgraph_please?
There is a separate line here.and I don't
vnderstand why that is.

THE COURT: ~ Is there any objection to the

MR, LAWSON: No, your Honor.

T#E COURT: How:sbout you, Mr. Towner?

MR TOWNER: Let me take a look atfit,

#R. LAWSON: He wants to know wha£ £his‘means
here (indicating).

JUROR:  VWhy is it a separate 1inéi 

MR. TOWNER: - Well, let's ésk the'wifnessf.

Q (M. Lawson cpntinuing): Hillary; ¢ouldvyou
explain.to the Jury, you have a double liné;'a’line .
going across (indicating) would you tell us Qhat that
means, if anything?

A It doesn't mean anything I just showed him up

on the roof.

MR. LAWSON: ‘This line right here, (indicating).
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TMESS5: I just did that accidentally with

THE CCUORT: ALl rignt.

MR, TONMER: DBid you intead that to be a solid,

continuous line from the point where it Degins overx
to the area where you indicated the ladder was?
WITHESS: VYes.
THE COURP: Does that clarify it?
SUROR: Wes.

THE COURT:  May this witness ke excus-d?

..D
\C l
g
2
11

A
o
B
{4

MR, WOWNER: Could we appreach tine hench?

WHLREUPON Ul POLLOV AING WAS OUT CF TH

&l

MR, PCWNER: I would just like o renew :ny

w

objection Lo M. Foltz's testimony. I would really

a

like to nave lr. Lawson indicate ©o thz Court exactly

wihat the testimony is going to ke, bocause I am,

in a certain zense, speculating as to what he i3

2OLRAT: 1 think it would be proper for hinm

to

Bosay MaCuns BLOCK, SHORTHAND RYPORTER, 5600 MARBLT ARCH WAY, ALEXANIDRIA, VIRGINIA 22310



AR LAWSCN: T am yalferring to the objects that
vera lait on the roof.
MR, MOWNER: I don't really see - -~ it seens Lo

@@ that the guestion here is whether these Decple

[V

I den's know, but I really think that the whole

issue that they are going to have to make the decision

e

ui

ware these people negligent and I think that is

e to the Jury and nok to an axsaect.

10

COURT:  Well, I am guing to overrule your

12 _ -

il e T U S
STUATE YOoUur OpI-CClidine.

13

14 . o - 5 - "
testinony on the grouads stated and I would add to thak

15 ) . -
the point of negligence.

16

POLLOWING vIAS IN iR

17 -_
19 o
20

21 .

raving we n first eroduced and sworn was ll_@ for
22 . - -
‘ cranination and testified.as follows:

23

~3
o
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DIRECT EXAMINATION

QUESTIONS BY MR. LAWSON:

o

A

Q

- employed?

£

Q

A

Will you state your name and address please?
Lefton Foltz, 4731 Spence Avenue, falls Church.
THE COURT: How do you spell that please?
WITNESS: L~E-F—T—O—N,vthe first, F-0O~-L~T-4.

{¥r. Lawson continuing): By whom are you

Ccunty of Pairfax.
And what  is your job with Fairfasx County?

At the present time I am Construction Safety

Engineer. .

job?

A

And how long have you held that job, sir?
Since July, 1969.

All right, sir, and prior to that, what was your

Prior to that I was Building Inspector for a

‘little better than three years, and then I was a

Supervisor cver the Building Inspector for two years,

approximately.

Q-

LY
FIS

OfwtheAthree years?

Pive.

Five, I'm sorry, a total of five years. And that

BoBsY McCuNE BLOCK, SHORTHAND RFEPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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was also with Fairfax County?

A Yes, sir.

O In your job that you have had for a period of
Years, ir. Poltz, tell us, in general, what your duties
and what your responsibilities are.

A A3 a County employee?

Q0 In your job.
A AL present?
Q AL present, and also the five Years that wyou

were a Building Inspector.
A Well, the first five Years with the County it
was my duty to travel from job to job to make inspections

on construction. These inspections were to confora to

 approved plans and specifications.

Anything that I might catch that the engineers

didn't catch in our office, I was to bring them to their

attention.
These things were to conform with bhoth the
basic building code, which is our Fairfax County Euilding

Coce. That was for a little better than three years,

and then the two years, or approximately two years that I

vas a Supervisor, I was assigned to half of the County

.and I had seven men working under me, and when they ran into
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any problems, I would go to their job with them to get
it straightened out.
0 Now, in July l969; you took on your present job,

is that correct?

A That's correct.
Q What were your responsibilities in that jok?
A Well, my responsibilities now are to go from

job to job, any place in rairfax Counfy, to séelthat there
is adequate protection, safety precaution for the_workmen
and the public.A

Q All rightf sir, that has been your responsibility
then for - -

A (interrupting): Three and a half years.

Q (continuing): - - four yéars, or whatever.
71l right, sir. Now, . during these-yeafs that you had
been doing these various jobs, §arious duties have been
carried.out, had you had occasion to inspecf and be on
the job site when various repair work was being done té
roofs? | |

A Definitely. You ﬁame anything and I have been on
it in Fairfax County in consﬁruction.

¢ Tell me approxiwately how many roofs you might

have had occasion to inspect in this vicinity?

BossY McCUNE B1.OCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANORIA, VIRGINIA 22310
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a Ch, golly, it would be hundreds.

O Al right, sir. Now, would it he fair to say
then that yoﬁ are faily knowledysable as to what the
custom and practice is among these people, these

-

conkractors?

o ticw, arxe you familiar with the Gulf Reston area?

0 Hre you familiar with the Chimney House road

nis is by the Village Center.
5 I show you two photograpns, Pilaintiffs' Exhiit
L and Piaintiffs’ Lxhibit Humber 2, and ask youy if you

arg able to tell us whether you xnow what Lhose scenes

ara that are represented in those scenes?

A Part of these are business establishmenits on the

lowecr level in the horseshoe shape building, and there
are apartitents cn the second story, and thersz ars sone
townaouses there I believ:, aisQf

0 You have been to those areas'the:e?

A

~~
L -

ot
\'
[t
Ui
-
|8
e

- b

azed upon your responsibility’ in your

itk Mr. Foltz, avwd also your knowledue of what the custon
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1 and practicé is, can ycu tell us what the custom and

21| practice is among péople'whb do this typé.of work, in

3 othér words, repairingf patching on top of.roofs, the.

.4 same type you see in the pictures, what the custom and

5 practice is in thaHavent that-a'job has beén done, in
K other words-théyvhave completed the'woﬁk, what-the‘custom.
7 and pfactice.ié? | |

8 | | A Clean it up.

9 : MR. TOWHER: Your Honor please, I want to opject
10 to the question I dén’t think there is any testimony
11 before the Jury and the Court that theAjob'Qas-

12 completed. I think the guestion is improber.

13 | THE COURT: I think the ob;actzon is well tanen 
14 at this time.

15 .MR. LAWSON: ALl right, your .Honc,_r..

16 | Q (M. Lawson continuing): The same question,

171 | Mr. Foltz, what is the custom and practice in the‘trade,

Bl in the event there is going to be a lapse of several days,
Y1l of at least a week before any further work would be done -
20{ | on a particular job, and referrlng to that work belng

21| ! dione as shown on the photographs, what would be the

221 | custom and practice in the trade in regards to th-

23| | leaving of paraphenalia, tools, barrels, paint, things of
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that nature on the job site?

MR, TOWNER: Lxcuse me, if your Honor please.
I don't understand that the qualifications that
Hr. Foltz has with respect to being a building

inspector, qhalifies him to testify what the custom

and practice is for a builder, in terms of the

- activities, wmeans and methods that the builders use

fo conduct their business.

He hasn't indicated that hié job as a building
inspector was to cee that the buildingé'which_he
inspected were beihg cénstructed in accordance witﬁ
tﬁé Ccde;”the Faitfax County Building Code.

I don't think he has shown'any exéertiSe in the
area of competence into which_mf, Lawsbﬁfwishes_to
inquira.. | .

MR, LAW$ON:  &pur ﬁonor, 1 don't ﬁﬁink cé@ﬁsel
recalls what the evidence was. This wiﬁhéss has
stated thét safeiy was one of the most;important,

major factors of his job, and that he does have

knowledge, not of what his job is as such.

I am offering this witness as knowledgeable as to
what the custom and practice is in that trade.

H: may have been a man who hasteen employed in this

Boeey McCUNE éLOCK, SHORTHAND REPORTER, 5600 MARSBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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particular type ¢f work, or an independent
contractor, but he is going to the weight of the
aevidence nocw.

This man has stated tha£ iz does Know what the

custom and practice is in the trade, and that is
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witness.
R, PCWNER: I think the custom and practice
in the trade, if your Honor please, is dealt with

by people wno ore in the trade, I m2an, as to what

xJ

people in the husiness do.

MR. LAWSON: I don't know who would be more
kaowledgaabie thﬁn a man wino has inspected
hundreds of job szites, and this is what he stéted,
and nas the responsibility of seeing that it is

done properly.

B

THE CCURT: I am going to sustain his objection,

Mr. Lawson. The cbjention is well taken at this time.

I don't think that the foundation has heen laid

for this particular guestion.

e

{}ir. Lawson continuing): Hell, iir. roltz, have

L

referring to the patching of roofs, do ¥ou Know what is

involved in that tyve of work?

03 had persoral kKnowledge of this particular tyre of -work,

BosBY McTunu HLocK, SHORTH *o [ZwORTER, 5600 MARDLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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that type of work?

work all wy life, so, thirty vears,
< 50, havs you ever had cccasion o be involved

witih that type of work sir?

o

: 8 Y5,
N oTo,
1] -, . NP oy~ o b >
& Just you personally?
12 2 : ¢ Ty a o PR N I S R Wi yees oy ew ¥ o
i I have LM OCALIG0 500 LS AT o N

13 £ Duk you haven'td actually

invelved with - -

14 - { iz

15 Q ALl right. Have you had ccocasion O worik on

16 - . N s . ) . . ~
! Job sites where this particular worik was heing done?

17 N S . N
A L2I0re 1 was an Inspector?

18

19

i Vos.
20 . 2T e ertn ; Trm 3 Ty e oo .
0 ALL right, sir. Deing an T have you

21

o E ey e e am ] v e i v g le P R SIS U S b SO [ T
LYY nau cecasim to work with chwrse | AOLIT WOrK
22 - .
“ LHowne roofs’
23 3 T Ty eyl o -y St 2y e e e - e
A A< Aave wWorkaed around thom and have ke n avsaciated
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with then on.constfuction work.

Q Haée you had the responéibﬂity to inspect that
particular job site?
A Yes, as a County Building Inspectof; ves, and

as safety.

Q And as a Safety Inspector?
A Right.
O And again, the question that I asked you, are

you Xnowledgeable as to what the custom and practice is

- in that particular trade?

MR, TOWNER: Your Honor please, I still object.
I.don’t'think éhc witness has qualifiedAhimself
- : 1
to testify what thé:custom and practice is.
lie has observed roof repairs, ﬁut I don't
believe this witnes is in a position to say, what
Mr.. Lawéon is getting him to say or attémpting to
gét him to say, is how the people in the roof rep?ir
business do their work.
TH& éOURTi I'll‘éustaiﬁ'his'objection,
Mr. Lai-ison. :
_ i do§;t-think_the proper‘fqundation has been.
laié té-answer the éuestion thch’has been propounded.

MR. LAWSON: All right, your Honor, I'll ask

Boesy McCUNE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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cne more'fufthet guestion.

0 (Mr. Lawscn conﬁinuing): Mr. foltz; éo you
hawve knowledge.of winat is involved in the roof :cpair
busin:ss?

A It depends on the néture of the repair. fes,
I have knowledge of it. It depends on the typé_ofxit.

G And hava ¥ou had occasion in your responsibiiities

to inspect the various stages of the work that was being

aone?
A Definitely.
2 Then let me ask You the question again, that

You are knowledgeable in the details of the workin§ of
the roof tépair business?
‘A Yes.,
MR, LAWSO}:_ Your Hocnor, I‘will submit on the
basis 9£ that that this individual has testified that
hevhas personal-knowledge of what the details of
thié particular type of erk.invoLves, and that he
. is knowledgeable as tO"the-ﬁustom énd praciice
and ﬁhe'ééﬁailsvéf that work.
ow, as to what counasel ﬁight ask him on
éféss examinafion will siaply go to the welignht

o : . R whether or not he has
cf that evidence, for exanple,

BoaBYy McCUNE BLOCK, SHORTHAND REPORTER, 5600 MaRBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310



(3]
0

2]

10

11

15

16

17

19

20

21

64

gotten up and patched the roofs zand done this sort
of thing himﬂelﬁﬂ

Your Honor, I will submit that that does not
yo to wiether the evidence zhould be introduced,
it way only go to the weight of the evidence, I
would submit that a contractor who actually dces the
worik through his agent, may have never picked up a
hoe, or may ﬁavex have picked up a can and never
actually done the work, but the guestion is, does
he hiamself have knowledge of what is invelved, the

procedural

4]

teps involved with the patching of a
reof and 50 on.

I will submilt that if that witness can say that,
I will submit that he is qualified, and I think this
wikness has stated that.

THE COURT: I'll sustain his objection, Mr. Lawson
I don't think he is qualified.

MR, LAWSON: Well, I would 1ike_to except to éhe
Court's ruling on the basis of the previous state%ent.

That's all I have cf this witness,

MR, TOWNER: I have nothing.

THE COURT: May this witness be excused?

MR. TCOWMER: Yes, sir.

BopsYy MCCUNE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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H2E COURT: May this wikness be excused?
FR. TOWNER: Yes, your lHonor.
THZ CCURT: I think this would be a good tinme

to take the noon remess and we will take it at this

time,

SREUPON AT PHIS POINT IN THR PROCEEDINGS
AMD AT 12:40 PM, PHE NOCN RE W55 WAS TAKEN
APTER WHICH TIME AND AT L:50 P.M. THE FOLLOVING
PROCEEDINGS WERE HAD.
MRS, CHARLES J. RCGERS'
having been first produced and sworn, was called for
- a foud !
exaaination and testified as follows;
DIRECT EXAMINATION
QUESTIONS BY MR. LAWSON: f
Q  HMrs. Rogers, will you state your full namne
i

Lo the Court please and your address?’
, g

I

A ¥rs. Charles Reogrrs, b33 Chimney iiouvse Road,
' .
E
i

Q Hrs. Rogers, this is the sawe apartment that

you lived at at the time the arcident occured, is that

correct? ; .
A That's correct, ' : ¥
0] Pardon?

. . .
Bomey McCune Riock. SHORTHAND REPORTER, 5600 MARBLE ARCH VWAY, ALEXANDRIA, VIRGINIA 22310
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A Yes.

0 ‘Now, “there have been some exhibits, particularly

Plaintiffs’ Exhibit Number 1 and I ask you to indicate

on there where your apartment is located.

Hold it up so the Jury can seé and'pbiht it
out tq the Jury.
.'A | his épartment with' the white (irﬁdic’:ating)».
G If you would Hré. Rogers, yoﬁ might put a§.R,
since ther. axe.several red markings, aﬁ:R on thatvapart“
ment, if you would please. |

{litness indicates on Exhibit.) =

Q Mrs. Rogers,I further show you Piaintiffs' Exhibit

Number 10 and ask you if you can tell us Whaﬁ that” -[
photograph reéﬁesents? |

A Yes, that is our apartmen£, thé-front entrance
and patio, ﬁhe frént,doo: of ouf‘aéartﬁent.

Tnis is my kitchen window (indicating).

4nd finally, Plaintiffs’ Exhibit Number 9,
again, if you would, hold that up and if you would,

identify that for the Jury, please.

A Yes, this is our apartrent right here {indicating).
This is the way I saw the boys get up on the roof.
Q Ciay. We will go into that in a ninute,

Bosay McGUNE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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Now, Nrs. Rogers what is your age at the

A Pifty~-seven.
0 And you are, of course, the widow of Charles

Rogers, is that correct?

A That's correct.
] And how long have you and Mr. Rogers been married?
A Ve would have celebrated our thirty-second

| wedding aniversary the November after he died.

Q and would you characgerize youy mafriage as a
happy one or what?
A Very happy, very much so.
Q. Now, Hrs. Rogers, would you itell us what you
were doing, what you and y;ur husband were doing on
September the Sth, the day the accident actuaiiy‘occurred,
tell us what you were doing.
MR, TOWNER: It was SépteMber th- 7th, wasn't it?
WITKESS: It was September the 7th; '
¢ (:x. Lawson continuing): I have been transpo;ing
that all through this trial; September the 7th.
A There was a festival going on down on the Pla:za,

w2 had been down there to see that. hen we came home and

decided that we would ccok steaks on the grill out cn the

Boeay McCUNE BLOCK, SHORTHAND REPORTER, 5600 MARSBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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Elower box, yrakked the edge of the roof and swuny them-
selves onto the roof.
But after they disapopeared, we Jdidn't hear

any more and we sort of forgot ubout it, because we

finisghed cooking the =

)

T

teaks, went inside and had‘dinner.
And then Judy went up to.her room, our daughter-
was with us and she went ‘on up to her room for sometihing
and I went into the kitchen to clean up.
Chazrles went bhack out.and sat on the patio,
Lecause it was nice out and he was watching the crowd
arouvnd - -

0 {{ir. Tawson continuing): Let e interrupt you

oo
i
o
Y
i
-~
¢

s

How much ti.e elapsed from the time you saw these

poys until the time thé paint was poured on your husband?
A I estimate it, I think roﬁghly somewhere around
aﬁ hour, by the time we had takéﬁlthe steaks in, had opr
cdinner and he had come back out and all, I would say
about an hour.
Q Would you tell us what théy locked like?

T

A t2ll, they were -~ - one was a blonde and ore.

-t

«

Waz a brunette. They both had long hair. 4The blonde's

was long and stringy, about to his shoulders, ané the

BoasY MCCUNE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARGH Way, ALEXANDRIA, VirGiNnia 22310
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brunette, his hair looked like it had been teased,
almost like‘an Afro hairdo. They both had heards and
the blonde wore gold rimmed, sort of octagonal shaped
glasses.

They had on nothing but dungarees:; they weié
bare footed; they were naked above the waist; they were
vary skinny, with what I call sort of bone skinny, and
they were very dirty.

9 All right. Now, you had gone inside and you
szid that your husband was outside, could ycu tell us

where he was ocukside?

A ' He was sitfZing on the patié, near where‘the
grill was, where the solid wall waé with the chair sort of
tilted back against the wall.

Q I skhow you two photographs marked Plaintiffs'
Exhibit 15 and 14 and I ask you if you can describe Qhat
those show?

¥l ‘¥es, these are the chairs that w.re there, the
one that he was sitting in and where the grill was.

Q fis-theré anything on that'chair, the one that

is denicted?

A Yes, it is covered with the Gilsonite.
Q AlL right. 2And when were these photographs taken?

Bossy MuCune BLOCK, SHORTHAND REPORTER, 5600 MARSBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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G {Mr. Lawson interrupting):'_Let me interrupt.
Describe his agpeérance at that time,
A He was literally coatéd from the top of his head

it.

71

o

A They were taken just a few days'after it happened.

‘Q f All right. Now, as you were inside the apartment,
could you then tell us what occurred?

A I was in the kitcﬁen, and of course, I had the
.water runﬁing.and everytihing and there was so much noise
going on outside anyway, but all of a sudden I'heard
Charles scream and Judy came‘practicaly'falling dowh the
stens, iunning s0 hard and velling at ne, "Hoﬁ; it's
Pop,”

And then she got out there and I goﬁ out there
and he was st#nding there just in a state of almost shock.,.
Ve didn't know ~ - we looked.at him and we were

running back and forth getting towels and things, trying

-r

to his feet with the paint. and it had.saturated"ﬁis

clothes and even his skin under his clothes was coated with

We tried to wipe it off his face ahd away‘from
hs eyes and wipe it off of him asz fast as we could, but

we couldn't, we weren't getting very far and he told me to

BosBsY McCuNE BLOCK, SHORTHANDG REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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call an anmbulance and the police, which I did.

I know I - - I was barcfooted at the time and
I was running througn the stuff. We léft silver foot-
prints all over the houée, running bacik and forth.

it burned my feet, and helsaid it burned his
skin. We wereitryiﬁg to wipe it off as fast as we could
and I left Judy helping him while I weﬁt in and called the
police and callied the Rescue Squad.

Q bid aay of the paint or this substénce, whatever,

get on the grill?

A Ch, yes, the ¢rill was covered with it.
Q What happened?
I3\ Apd it ignited and flared and flamed. And if ny

husband had one fear, or phobia that you could call it in

his whole life, it was fire.

Q low far away was he from the grill?
A He was about, no more than a foot and a half

away from the grill. I think it was a wiracle that it

didn't ignite him.

Q What happened when the suhstance hit the grill?
A Th. flames shot up above the top of the roof.

It wasn't evidentally that much that hit the yrill,

thank goodness, because it was a momentary flare-up - -

Boasy MCcCUNE BLOCK, SHORTHAND REPORTER, 5600 MARSLE ARCH WAY. ALEXANORIA, VIRGINIA 22310

92



10

11

12

13

18

19

20

L L

73

flash, and it didn't continve to burn.

o] Then after you went in to call the ﬁescue Squad,
then what happened?

A Vell, we kept tryiny to wipe & off of hiw and
then he started to shake and I went in and got & blanket
and wrapped him in the blanket until the Rescue Squad
got there and took hih.

and I wanted to go with them and he told me
no to stay home and talk to the police, and try to get
this stuff clean.d up. ¥From the way it had hit the grill,
it looked like it was inflammable and it was s0 deep all
over our patio, that the sooner we could get it away.from
there to prevent any fire occurring, why, the better off
we would be.

o liow, going back just a moment, Nrs. Rogers,
when you first came out, did You observe anything else
other than your husband at that time? Did you cbserve
the roof of your apartment at that time?

A No, I was too busy taking care of Charles.

I didn't see the boys run away; I didn't see the

cans on the roof. I did look up and seec where it was coming

from. It was down the wall of the apartment.

Q All right. bMNrs. Rogers, I'll show you a ccuple

Boeny MaCuns BLock, .SHOPTHAND REPORTER, BOUDS MARRLE fAuck YWay, BLEKANTRIA, ViRGINIE 22310
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other.piéﬁures, ?laiﬁtiffs’jﬂghihit Number- 13, Number 12,
this is 11, 17;’16, and aék you if you recognize those
ané what is représenfed in those phbtographs?
A Yes. -
Q- ‘All tight.b Tell The tht tnay are, and r&fer.to
'tbe nunber pleaSe if .you Qlll on the back; |
A All :ight. NuMberll3vshows where it wés poured
over the edgé of the roof and the splashlng down the
wali.
Q When were these pictures takeg, again, thg saﬁe
time the others Wefé:taken?.A
A They w¢re,all taken‘at fﬁe'same time, yes.
‘And then,humber lz'éhows itvfurthé?vdown the wall.
Number 11 shows the same thing, only from a

further awvay dlstance, to LnCOﬂpaS the whole thing in

one.,
Number 16.is the chéir'thét:he wés sitting_in;
Q What ié the substance on the chair? |
A The Gilsbnite.v
Nuwber 17 shows the grill and how it was
épléttgred.

Q Now, gouing back to prior to the accident Mrs.

Rogers, how long had you lived in that apartment?

BoeBYy McCUNE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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A We moved into that apartuent on the first of

July, 1966.

Q Aand you have lived ther . ever since that time?
A ~And we have lived there ever since.
Q Now, do you recall whether you ever saw or

had knowledge of people, unathorized people being on_the
roof of the apartment?
A Yes, many ti.es.

Q °  Now, could you give us some idea of about how
often this occurred, and I am taiking about prior to this
,inéident now.

A. Oh, 1I'd say - - it's hard to Say. At least .
half a dozeh Ccr more tiﬁés in spasmotic periods,

We would ;ebort it'and they'd just get aftér
them; itvwould stop fof a while. Th:n it wou}d stért,
some little incident and it would staft again:: They
were varying in agés; | |

| Q Ali right. No&, you referred to'thé'area where

¥YOu say you saw these particular boys gd up on;the roOf.,

| To your knowledge, had that ever been used before for that

purpose?
: . the way,
A Yes, that seemed to be able to find/. for some

raason, kids seemed to find one way, why, if they could

Boesy McCuUNE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANORIA, VIRGINIA 22310
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it.
I don't know whether there were other
it used wmore than once.

ould it be characterized as commnon knowlesdge

g

")

that was usad

o

was usad,

¢4]

MR. POWHER: I object, your iionor.

THE COURT: Objection sustained.
(r. Lawson continuing): MNow, on any of these

I'm talking about prior to the incident, did

Yes.

Do you recall specifically who you contacted?

Wwell, I called, I think I called Mrs. Lynch a

times, who was in charge of the rental property.

got a regular resident manager, I called

who was ouxr resident manager.

Do you recall approximately hw many times you

not really.

Q would it have boen mmore than once, a sceries of
tilaes?
& nn cCaE TILOSE Taenrdse o § o ree te 800 Manalt ARCH WOy ALY ONURIA ViRliia 22310
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A Three or four times.
Q And these were the resident managers for

Gulf Reston?

A Yes.
G Do you recall any specific instances involving

people on the roof prior to the accident?

A You mean tha one about the boys?
There was one, I was shopping on the Plaza,

-4 oguess it was in - -~ I'm not sure of the tiwe, I know it

was summer time and it was during the day.

Ard I was on the Plaza and thers was a group
cf young boys that had gotten up there, I1'd 3ay arbund
ten - twelve. They were having a ball, f£iliing baygs of
water and dropping theim on the Plaza,

It just so happened that Hrs. Lyncn, who was
One2 of the managers, came out of the bank just about
the time they were dropping them, and she put a quick

stop to it.

Q All right. She saw them?
A Right.
Q Do you remember any other instances particularly

involving lights on the rocf?

A Yes.
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MR, 'TCWNER: Your Honor, I object. I think he
is suygesting particular areas of testimony.
If she remembers any other incidents, that's fin,

but to Mr. Lawson to lead the witness by suggesting

THE COURT (inter;upting): I sustain the
objection.

Q (Mr. Lawson continuing): All right. Mrs. Rogers,
do you recall any other incidents involving unauthorized
rersons on the roof?

A W2 had problems with them getting up there
playing with the Lights.

3 know this was at that time, around that Eime
when we were having - - they were having fun- changing

the lights to go everywheré but whcre they were supposed

to go.

It was at that time that I complained about
the fact that they had put a hole in my roof and I had
a leék in my roof from it.

o liow, when did these, all the%e events that
you felated“0ccur?
A,v Tgéy occurred during the summer befofe - -

-Spring and summer before the accidenthappened.

[Volume T, p.98]1
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[Volume I, p. 106] . : .
MR. LAWSON: That's all the questions I

have at this time, your Honor.
| CROSS EXAMINATION‘
QUESTIONS BY MR. TOWNER:
Q Mrs. Régers, the two boys that you saw, you

saw them climbing up on a planter, on the roof?

A Yes.

Q And there were two of them?

‘A There were two of them.

e Now, do You recall the commeﬁts that yoﬁr

husband made to them?
A Yes, he told them that no one was supposed to

be on the roof; that there was a security patrol that

patrolled the area and that they might get in trouble if

they were caught on the roof and he thought‘that:they

| ought to get down.

Q And were you able to estimate the ége of these
young men?

A I would say in their early'twenfies.

Q Early twenties?. |

A Yes. I don't taink they could have had the

| beards that they had if they had been any_younger. 

Q “hat response, if any, did they make to your
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nusband's comment?
A They just stuck their tongue out at us, didn't

say anything and ran the other way.

Q They didn't say anything?

A Ho,

Qe They didn't come back down?

A No.

0 And you estimate that it was én hour, the

lapsed time bestween that and'the incident of the pouring
0f the paint?

VA I would say about that, yes.

Q How, you have indicated that at the time of
the incident that you were in the kitchen?
| A Yes.

Q Is there a window in the kitchen that enables you
to look directly onto this area?

_A Well, the patio is here (indicating) and the
two kitchen windows are sort of.to the s;de of it,
but. I can look from the kitchen windows, yes, out .into
chat area.

Q Could you see your husband from where you were
standing at the time of the incident?

A From where I was in the kitchen, I could not See

Boasy McCuUNE BLOCK, SHORTHAND REPOHTER, 5600 MARSLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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where he was sitting, but when he jumped, all of a sudden
he was standing over on the ivy bed right outside the
Kitchen window.

Q I see. Iow, you have indicated that therxe were

some flames, did you actually see the flames yourself?

A Mo,
Q ¥You made that comment, how do you know that there

were flames, was this a statement that your husband made

to you?

A That was the statement my husband made to me.
Q I see.
A Plus there were quite a few other peocpl. - -

there w.rxe an awiul lot of people arownd there bacause
of the festival on the plaza, and some of the others
made comments that that is what had attracted their
attention in the first lace.

Q I see. Now following your cbservations of

the boys on the roof, did you or your husband communicate

that information to Gulf Reston?
A No, thzre was nobody to communicate with. I¢
was the Lakor Day holiday and you just couldn't reach

anypody. All you got was nswering sexvice, a recorded

{L\
=
b
&

answaring servics when you trisd to call.

b



o

10

-1

12
13
14
_15
16
17
18
19

20

82

_Q’_ ‘Did you.try thét?

AF‘A Yes.

Q ‘I_You Calied that day follewing the incident?

A Ch, yes. |

qQ Were the éééurity patrols down on the Plaza
area? |

A Well, I don't know if they were on the'Pléza

area, but they'wéfe iﬁ the area.:

At that time they wsre usiné a K-9?patrol
and théy were in the area, becauée-one of the K-9 patrol-
man came over right éfter it happeﬁed while we were waiting

for the poliée and the aubulance, and he was quite upset

about what happened, and he kept saying if that ambulance'— 1

Q (ihterrupting): well, - -~
THE COURT (interrupting): You cannot say - =
MR. TOWNER (inter;upting):l Yoﬁ cannbt‘testify
.aS,to‘whatthey said. |

WITNESS: Right. - <

Q But somebody did coine over?

A Yes. |

Q - Now, did either you or your husband after you
saw the people go on the roof - --strike that questioﬁ.

Had you known that they were in the area before

BopsYy MCCUNE BLOCK, SHORTHAND REPORTER, 5500 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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Q was he 6n any kind of a diet as a‘result of
.that?

A A salt free diet, but other than that, nothing,

83

you observed the'boys that were on the rodf f£om being
down around the festival?

A I don't remember.

Q Did you or your husband make any attempts to

go down to tiie Plaza area to find - -

A (interrupting): No.

Q {(continuing): - = or attempt to.find - -

A {intexrrupting): No.

0 Now, I think you have indicategd you saw people

on the roof approximately six times during the period of
time between when you first moved in in Julyll, 1968,
until September 7, 1970, when tis incident occurred?
--A It could have been more,vbut that is approximately
what I said. | |
Q I see. Now you indicated that you were aware

that your husband had a condition known as hypertension?

no special foods or anything like that. 1It's just that
L wused very little salt. No salt after it was cooked and

very little in the cocking. Mostly I used a salt substitute.

Bosay McCUNE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310 .
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But he had a medication that the doctor had
given him, and other than that, he had not indicated to

me that Charles should be on any kind of spscial diet

or anything.

Q I sea. DNow, you didn't accompany hiir to the ~

A Ho.
Q And your daughter later went there, f assume with

the family car and some clothes and picked him up to

bring him back?

A Right. She followad as soon as she could..

Q This was on a Monda&, dié ne go to work on
Tuesday? |

A Yes.

Q Did he work, to your knowledge, on every work

day subsequent to the incident?
A Yes.
Q You made mention of - -~ strike that.
You indicated that the night prior to his deéth
that he had worked late at the office?
A He had stayed for a conference at the office,
and ¥ guess it was about eight or eight-thirty when he

got home.

TR T T L RN T Y Y e R N LTS T B
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Q To your knowledye, was there any - - did he
communicate to you any knowledge regarding any proolem
at work during that week?

A ic. - In fact, he mentidned to me thatAhe WAS
rather pleased with the way one particular job hez was
nandling was going.

Q You don't know of your own persona; ocbhservation
wheﬁher the two men that you saw going up on the roof,
wnether eiither one or khoth of them were the ones that
poured the - -

A (interrupting): Hot from wy personal chbservation,

PR, POWNER: That's all I have at this tinme.
TiE COURT: Further redirect.
REDIRECT EXAMINATICHN
QUESTICNS BY MR, LAWSOMN:
Q Irs. Rogers, you were asked a statement on
redirect, whether you had tried to call the people at

Gulf Reston.

A That 's rignht.
0 And I bezlieve your answer was that you had gotten

the answering ssrvice.

Did you ultimately aver get anyone? Did you

BoaBy MCCUNE BLOCK, SHORTHAND REPORTER, 5600 MARSLE ARCH WAY, AUEXANDIGA, VIRGINIA 22310
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ever call anyone with Gulf Reston?
A Yes, I made the mistake of calling Mr.‘Magnes,
who was President.
By that time, I was rather hysterical, and you
shoﬁld never call anybody you don't xnow when.a woman is
hysterical, i£ gets.them all - -~ I didn't get any - - I

tcld them what had happened, that I felt the stuff was

highly inflammable
I Bidn't Xnow what

recorded answering

and I was concerned abobt fire and
to do, that all I had gotten were

services from everybody else and he

just told wme that there wasn't anything that could be
don: about it until the morning and to stop bothering
hin.

MR. TOWNER: Your Honor please, I would'objec;
ﬁo this and -ask that it be stricken. I don't
believe it is responsive.

I don't even know who the gentleman is that
she is referring to, but I think this is highly
inflammable and prejudical, ;nd I do think it is
improper.

Weiare'dealin§ with somethiny that happened
affér tﬁe incident.

MR, LAWSON: Wwell, he brought up the question, he

Boeay MCCUNE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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asked her on cross examination, I think I certainly

have the right to go into it.
THE COURT: I'll overrule the objection.

. I think you opened the line there Mr. Towner
when you asked her if she coﬁtacted or attempted
to contact someone else.

Q (Mf. Lawson continuing): Mrs. Rogers, one
further question.
When you were outside, did you eVer - - did
you observe the roof at all? I'm talking about now,
when you went ocutside in respénse to your husband's

sScreams?

A No.
Q You did not?
A No.

MR. LAWSON: That's-all'the questions I have,
your Honor.
THE COURT: Any further recross.
éECRCSS EXAMINATION
OQUESTIONS BY MR. TQWNER:
Q This first call that dealt with the an#wefing
service,.wés it a recorded answering service?

A It was a recorded answering service.

BoBsYy McCUNE BLOCK, SHORTHAND REPORTER. 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310

114



10

1

13

14

16

17

18

19

20

21

22

Q

A

88

what did it tell you to do?

It said that the offices of Reston were closed

and to call back Monday morning, 1 m:an the next morning,

Teesday morning.

Q

aware oOf?

wWas there an emergency number that you were
Ho. I tried every nuuber in the book that I

We have a little Reston book, and I tried every

aunber that I had, and all I got was a recorded answering

service.
Q
A

Q

When did you do this?
Right after they took Charles to the hospital.-

put in terms of re?orting the boys, when did

you do that?

A
Q
A

G

I reported it to the police when they came.
I sce. Was this the Fairfax County police?
The Fairfax County police. -

1 see. Now, I thought you indicated in your

testimony earlier that when you and your husband saw the

boys on the roof, that you-called someone.

A

I tried to call Gulf Reston and nobody was there

I tried to call Gulf Reston, and I had forgotten

Bopsy McCune BLOCK, SHORTHAND REPORTER, B600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310



4

[

9

10

11

12

13

16

17

18

19

e
S

89

which number I callesd, but as I say I got a r¢corded

answering service. And then after the incident, I started

over again and I went down as many numbers as I had,

and all I was getting was the recorded answering service,

2ight o'cl

-

I could ha

-

and asked

what to do, but

service.

Q

incident.

are closed for the holidays, please call at

ook Tuesday wmorning.

To your knowledge, there was no live answ=ring

{(interrupting)s Ho.

(continuing}: =~ - pecple taking messages.

e At

for

Well,

Hum?

If there had been a live ansgwering sexrvice,

iteast explained to them what had happened

an emergency number to call, or asked then

2ll I was getting was a recorded answering

w pefore the

T
;:.

I'm talking about the

Pefore the spilling of the paint.

T.r
eIl

[
T
[
0
o
L«

I called about the boys?

vecorded answering service,

11
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(Witness is excused.)

CATHERINE - STEIERT,

having been first produced and sworn was called for

examination and teStified_as follows:

QUESTIbNS
q
please?
A

in Réston.

Q

DIRECT EXAMINATION
BY MR. LAWSCN:

Will you state your full name and address
Catherine Steiert, 1636 Chimney House Road,

That is in Gulf Reston, is thét,correct?v
Yes. |

You are next door neighbors to the Rogers?
Yes i am. |

THE COURT: How do you spell your last namef
WITNESS: S-T~E—I—E-R—T.'the oid Germaﬁ way{

(Mr. Lawson continuing): Ma'am, you are

employed by Fairfax County?

A

A

That's correct.

Thé S5chool Board?

Yes,

Mow. how long have you knéﬁn the Royers?

I moved in next to them in Octobexr, 1966.
. [Volume I, p. 175]
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[Volume I, p. 180]

certainly not shaking. A very pieasant. eésy éoing'person.
Q Now ﬁrs. Steiert; did you ﬁave océasion tolé -
strike that. |

| Prior to the incideht of September 7th; did you
have knowledge of.unauthoriZed persons being on the’roofv
of the apartmeht? | |
| A Ch, yes.

Q And how long had you lived at the apartments
prior'to September 7th, I think yéu stated that already.

A Well, since '66, so it would be about.four ~=
five years.

Q And you said that you had been aQaré'of'uné
authoriéed pefSons=up cn the roof, did you actually
observe this yourself on occasion?

A Oh,. yes, and we would run out wh:never this would
héppen. Usually there would be other.neighbors,out also
and tﬁe men.always took care of it.

Q Was thié sometﬁing that_oc¢urred over én
e#tended'period‘of.time?

| A. | It had been happening shortly after I arrived and
still happened occasionally.

Q Now, do you recail any specific instances that

occurred that you observed on the roof?

BoBey McCUNE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY. ALEXA&DR!A, VIRGINIA 22310
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A ¥ou mean recall - -
0 {interrupting): I'm sorry, pPrior to Septenber 7th

ware there any particular iﬁstandes that yéu observed and
had knowledge of ?

A Yes, I can recall for instance one day, and
this would have to be mainly weekend, because, of course,

I am working during the day, but we have catherdal
:eilings in our living xroomn, which means that the roofk,
when anyone is on there, it echos all through the apartment
and you are very awvare when sowmeone is aathe roof, and I
rewember running out after hearing soweone clopping across
the roof and the men on both sides were cut and one of
of thewm manayed to call the boys and get them down.

I couldn’t give you a date, but i certain;y
rememper this happening.

0 Fa‘'am, do you racall, prior‘to Septembexr 7th,
that you had contacted Gulf in regard to this,‘the
unavthorizaed paersornnel on the roof?

A Vi2ll, they usually happened weekends and when I
callzad, becnmuse I have no numbeyg, the?e is no number that
w2 can c¢all directly, unless you wantéd to call the person
at theixr apartment. There is a la@y Wwiho has be2en in chargs

the last fow years. I called the police.

Ranay McCunt BLOCK, FHONTHAND REFCRIFR, BG0D MARBLE ARCH WAY, A EXANDBZIA, VIRGitiA 22310
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Q A1l right. At any time, did you ever call
Gulf in regard to these, do you recall, prior to
September 77
A I don't ever recall them beiny available at the
time these things happened, so that I always had to call
the police.
FR. LAWSCN: That's all the questions I have,

your ionor.

)

THE COURT: Crossvexamine

MR, TOWNER: 2 have no guestions.

THE CCOURT: May the witness be excused?

HR, TOWMNER: Yes.

{iiitnesas is excused.)

MR, LAWSCN: Call Miss Rogerslplease.

JUDITH CHURCHILL ROGERS,
having been first produced and sworn was called for
examination and testified as follows:
DIRECT EXAMINATION

WESTICHS BY MR. LAWSOM:

Q. . Would you state your full name?

A Judith Churchill Rogers.

Q and where do you live?

A - 4584 McArthur Boulevard, Northwest, Washington.
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O And this is your mother, HMrs. Rogers, sitting

next to me at the table?

A That's right.

Q - And your father was Charles Rogers,>is that
correct? |

A That's right.

Q Septenber 7th of '70, were you at home on that
day?

A That's correct.

0O Would you expiain Wiy you'happené& to be theré

that particular day?
A Well, I was living at home at that time and I

was worxing downstairs in the Restaurant on the Plaza,

‘but I was WOrking evenings, so I was there during that

Ltime.

9 | All right. What actuvally was vour full tiée
advocation af that time? |

A Well, right then I was waiting to see if I got
into GradhateISChéoi,vintoveterinari&ﬁchdol at the

iniversity of CGeorgia.

Q And you now werk at what, NIE?
A That's right.
Q How, will you tell the Jury what cccurred

BoBsY McCuNeE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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at your parents aparfment on September 7tih, 1970, tell us
what yéu observed and what you heard?

A Well, it was after dinner. e hagd cookxed out
on the grill that day. My father was outside, my mother
was downstaifs and I was upstairs in my bedroom, I had
géne ﬁp fé gét'something. |

And 1 heard this scrambling, loud thumping
noise on the roﬁf,'and then I.heard my father calling, -
"Churchill, Churchill® and then 1 ran downstairé.

Q Is Churchill your mother's name?

A That's correct.

And I fan outside aé he was standing there
covered with this silver paint tybe stuff and ii'was all
ovexy the place, on the sidewalk, on the plants,.on the -
furniture and everything, énd there were é groupvof
people gathering thatlhad been milling around in the
parking lot.

Q Could you describe to the Jury how your father

reacted that you observed at that time?

A - IHe seemed pretty much, sort of in shock 1'd
say. He was not totally confused, but he was extremely:

upset. He really didn't know what to do, so I ran back

in and tried to grab sonething like towels or something to

Bossy McCUNE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310 -
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try to wipe the stuff of £ him.

All right, and then what @did you do?

1]

A We discovered that this wasn't going to get
it 0ff so wy mother called for am ambulance and they
came, and théy had no idea what to do either, so they
just said they would take him into the hospital and see
winat they could do.
o] - Did wvou go'to Fairfax Hoépital?
A That's right. I took a fresh cﬁénge of cl&thiné
with me for him and went into the Emeréency room ther¢
at the hospital.

e And how long were yoﬁ ét the hospital - - well,

N

strike that.

h
()

How ldng was your father at the hospital, i

you know?

A i couldn't say. I knoy it was'hours, bu£ how
many I don't know.

Q All rignt. Did you obhserve your dad there during
that tine?

A Yes, I did. I saw him when I got there. By the
time I got there they had most of‘the paint off of him.
here was still some on him and.they said they were going

to put him in the shower and try to get the rest of it oif.
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Q All right. »aAnd then how long did he stay there
aftexr they had actually gotten th- paint off of hin?

A Well, it was qguite a while. They put‘him in
a wheel chair and just sat him in the hall and one of

the doctors came out and spoke to m- and said he wasn't

going to let him go until his blood pressure had gotten

down to within normal range.
Q And.then after a passage of tine, you took your

dad home?

A That's coxnect.
Q Can you describe your dad, how he acted, his

general appearance at that time?

A Well, he was very gittery and he spoké to me
concerning the fire. He said that was whate -

MR. TOWNER (interrupting): Your ﬁonoi, please.

Q (Mr. Lawson continuing): Don't go into details
of the conversation.

A Okay.

0 You had conversations with him, just tell the
Jury how he acted, his gen:ral appearance and demeanor
during that time.

A Ckay. Well, he was just gittery and shakey and

he didn't say very much.

Bosey McCuNi BLOCK, SHORTHAND RePORTER, 5600 MARSLE ARCH WAy, ALEXANDRIA, VIRGINIA 22310
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1 contrast in your dad’s demeanox.and app«arance after the

[

accident as opposed to prior to tﬁe accident.

3 ' A Yes. As I say, before the accident he was é calm
4 person and théﬁ afterwards, I mean, you could just sce

51| his hands shake, his voice shake and ﬁost of the time that .|
6 would happen. |

7‘ And in particulaf, it would get worse if you

8| | mentioned anythin§ that had to do with the accident.

9 Q Now, prier to Séptember 7th Judy) do you of -

10 Your own Xnowledge know of an incident involving un-

11 author;zod persons in the'rqof of théAapartment?

12 _ .A 'fo my knowledge yes, I coﬁld hear.them.

.13 o) Do_you recall, was thi§ over an éxtended period
14 of time?

15 . A 1t would be-éff and oh for at least’a yeaxr prio?
16 to that. |

17 Q Now again, jumping back, when you went butside
18 the day that thc incident occurred ané'you obsérved YObr
19 father standing there, did.you.observe'the wall and th;

'20 roof ofvths apartoent aad th2 exterior of it? |

21 A Yeah, the wall, the wall 6f our house, right?

29 Yes. | |

93 | Q Did you observe the ceiling, did you look up to
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A Ko, ¥ didn't even look up.

Q Did yod observe anyone around at that time?

A Besides the people that were gathering around?
No.

Q How, prior to the accident, do you recall Any

specific incidents involving unauthorized persons on the

roof of the apartment, project?

had knowledge of

I thirnk that guestion was asked.
I asked her if she was aware or

unauthorized persons on the roof.

I am now asking her specifically as to the time.

R couﬁT:

MR. TOWNER:

MR. LAWSON:
yes.

MR, TOWNER:

MR LAWSCHN:

Cbhjection sustained.
That she obserVed?

Tnat she personally had knowledge of,

That she observed?

That she ocbserved, had knowledge of.

Q (Mr. Lawson continuing): That you qbserved
yourself. |

A You mean that I saw personally on the roof?

Q Yoo,

A I didn't see them myself,

Bossy MCCUNE BLOGCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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Q And the incident that you are referring to you

heard them on the roof?

A I heard them tallking and I heard them walking
around.

Q CAll right, Now, would yoﬁ characteriz: as
best as possible the relationship between your parenté

A well, I would say it was very'close.

o

Whanever they were off frowm work they were with

2 ach other and during the working hours they would call

,

each other during the day.

‘If they had an argument, it was always argued
out, you Know, Tthere was no continuing gripe betwean them
at any tine.

Q3 And vou are an only child, is that correct?
A That's correct.

PR. LAWSOM: That's all the guestions I have.

MR, TOWNER: I have no guestions of this witﬁess,

youx lionor.

THE COURT: You may be excused.

MR, IDWSCN: You have no objection to her being

(MR, TOWMER: Mo, sir.

[Volume I, p. 189]
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(¥iitness is excusead.)

MR, LAWSON: Your Honor, that is the Plaintiffs®

TS COURT:‘ Vefy well, members of the Jury we
have a matter to take up and we will be in recess.
WHEREUPON AT THIS POINT I8 THE PROCEEDINGS
AND AT 4:35 P.M. A TEMPORARY RECESS WAS
DECLARED PCR THE JURY, DURING WHICH TIME

AXD QUT OF THE HEUARING OF IHE JURY THE

a

FPOLLOWING PROCEEDINGS ¥WERE HAD
ORAL HOTICH OF DEFENDANTS AT
THE CLOSE OF PLAINTIFPS CASE
IR, TOWNER:s Your Honor, please, on behalf
of both the Defendants in this case, I would
like to move to strike the evidence in this
case.
I£ I can, I would attempt to deal first
in terms of Prospect Industries and then separately
in terms of Gulf Reston.
THE COURT: All right.

IR, TOWLEER:  In terms of Prospect Industries - -

6]

MR, LAWSON (interxuptingl): Your dJonor please

I wonder if I might just interrupt., 4This is off

6

[Volume. T B
¢ Ady-—P

1
[ o]
H

ed
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* * *

A[Volume I, p. 235]

recess vhile I consider your Motion.’
VIBREUPON AL THIS POINT iN TI'L?V?ROCEEDINGS
AND AT 5:40 P M. A TEMPCRARY RECESS VAS
2 KRBD; AFPTER WHICH TIME AND AT 6:25 PIl.
THE FCLLOUING PROCEEDINGS WERE HAD oUT

OF THE HEARING OF THE JURY
THE CCURT: I am going ¢o deny your iMotion
as to both Dafendants.

R, TOWNER: I think the record wiil show
that the argument I made in an attempt to
persuade the Court, and I will stand én that
argument.

WIEREUPON AT THIS POINT IN T8 PROCEEDINGS

AND AT 6:25 P.M. DTHE EVENING RECESS WAS |

DECLARED AnD TiIIS COURT WAS I ADJOURMNEENT

FCR THE DAY
: [Volume I, p. 235]
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fVolume II, p. Gj
don't have any cbjection. '

THE COURT: Let's take that up later when
we have a fecess. I don't know whether they can
considef that.

- MR. LAWSO&: Very well.

MR. TOWNER: Very well,:ydur Honor.

WHEREUPON THE FOLLOWING WAS IN THE

HEARING OF THE JURY

DEFENDANT'S EVIDENCE
WILLiE’HARDY,
being first produced‘and sworn was called for examination
and testifiéd as féllows:
DIRECT EXAMINATION
QUESTIONS BY MR. TOWNER: |
Q Will your state your name and éddress?
A° My name is Willie Hardy; my home address is
508 Tarpley Road, Richmond; Virginié;
THE COURT:,Qid you say William?

_WITNESS: Willi.,

Q (Mr. Townerycontinuing): 'By whom are'ydu'
’ 1
employed? :
A Prospect Industries.

Q And on - - during the moﬁth of August, of 1970,

BoBsy MCCUNE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310




10

11

12

13

14

15

16

17

18

19

20

21

22

23

104

were you employed by Prospecf Industries?

A That's right.

Q Now, did you ﬁave occasion during the month of
August to be workingfin soms apartments, or on the roof
of some apartments being owned by Gulf Reston, Incorporatéd,
in Reston on Chimney House Road?4 |

A Yes, I did.

0 And what was your role in that work?
A T was the job superintendent.
Q And what work was Prospect Industries daodng

~on the roof?

A Roof recap.

Q Explain to the memberé of the Jury what was
involved in that?

A Well, first we have to remove the gravel and
thén_flash the roof.

Q Vhat does flash. the roof mean?

A Flashing the roof means working the area
between the horizontal aud the vertical,‘plus we wvere
doing patch Tvork.

o) Now, what would you do to ; - well, first of
all, how did you get up on the xoof?

A -~ Dy ladder.
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Now, who owned this ladder?
Prospect Industries.
What type of ladder was it?

A forty-foot, no, a twenty-foot extension

aluminum ladder.

Q
I ask you

A

A

Now, I show you here a diagram Mr. Hardy and
if you can identify this diagram.

Yes-.

What does it show?

Are you talking about the roofs we work:sd on?
What does the diagram overall show?

Roofs of Reston.

Was this areé where you worked?

Yeah, this.is the area where I worked

(indicating).

Q

Now, would you come down here and show the

Jury, would you indicate to them the roofs that you

were working on immediately prior to August 287

A

Q

I workad on these {indicating).

There are some numbers, one, two, three, when

were those put on?

A

Q

The nunbers?

Yes, the numbers, do you recall?

Boasy McCUNE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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1 A I don't recall.
2 ' L -
Q VWere they put on at the time youwr deposition
was taken?
. A L B
A I don't recall,
2 0 Now, you have heard testimony here that some
aluminum paint known as Gilsonite was left on the roof,
7 is that correct?’
8 ] R
A Correct..
9 Q All right.  DNow, would you describe the
10 container that the paint was in?
1 A Five gallon container.
12 _4 Q What waszs it - - what was the approximate size

13| of the container?
14 A About twelve-fourteen inéhes in diameter;

151 | around.

16 ¢ - And how.tall was it?

17 A About 16 inches.

1811 Q Did the container have a 1lid on it?

19 A Yes.

20 : Q Now, in order to gain access to the réof, dia
21} | you = -~ you say you used the ladder?

22~ A That's right.

23 Q All right. HNow, th-se are the three roofs that

Bossy MCCUNE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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you worked on (indicating)? 1Is that correct?

A

Q

Yes.

. Now Mr. Hardy,'looking at the diagram, the

. roofs, the three roofs that you worked on, what numbers

from the end of the building is that?

A

Q

A

Q
and eight

A

Q

&ou_want the number of the apartmenté

No, how many roofs in were they?

Five.

S50 you were Working on roofs number six, seven
in from ths end?

Right.

Now, I show you Defendants' Exhibit Number 1

and ask you would you indicate to the Jury on that which

~xoof on that picture corresponds to six, seven and eight?

THE COURT: You mean Plaintiffs' Exhibit 17

MR, TOWNER: No, this is Defendant's A, and

the picture is Plaintiffs’ Exhibit Number 1.

THE COURT: That's right, you said Defendants*

Exhibit Number 1. : S !

WITNESS: I was working this roof, this one

and this one (indicating)"

Q

(Mr. Towner continuing): Okay. Now, you

have heard testimony that the last day that Prospect

Boepy McCUNE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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Industries worked on those roofs was on August 23, 1570,

is that correct?

A Corxrect.
Q All right. WNow, did you and your crew leave

paint on the roof on that day?

A Correct.
Q All rignht. Now, which of those roofs did

vou leave it on?

A We left it on Humbkber 2.

Q Mumber 2, now that would be which coof from
end?

A That would bs the seventh roof.

Q Okay. Would you indicate that to the Jury?
A It would be this roof {(indicating).

0 And that is indicatéd on the photograph by

being a very dark colox?

Sou

vas diroctaed to?

A Rignt.

Q All right. Wwould you return ¢o the witness

chair plense?

Just a minutce, on2 other question.

With respect to the ladder did you ~ - would

indicate to the Jury as to which roof the laddarx

-

7
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MR. LAWSON: What time are you talking

about, ir. Towner?

Q {iir. Towner continuing): Well, during the
course of time that you were there working on these

thiree roofs.

A The ladder was on number thr:e roof.

Q ‘ Yas.

A The ladder was beside number three roof.

Q 5 number thfee roof would be one roof closer

to the lake than number two roof.

MR. LAWSCON: I object to counsel leading
the witness. I haven't objected so far but I
think he has been leading the witness and I

would dject to it.

MR. TOWNER: Your Honor, I think it is just

a matter of saviné time and I think it is
permissible under the scope of examination.
That's éll, if you will have your seat.
THE COURT: Well, I won't rule on this
guestion, but iet's not lead the witnegs,
Mr. Towner.
MR. LAWSON: You said number three rocof?

WITNESS: Yes.
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Q (ifr. Towner continuing): #How, would you tell
the members of the Jury, Hr. Hardy, whét actions you
and your men would take when you - - strike that.

Were you on the site more than one day?

A Yes, I was.

C - Now, would you tell the memberé of the Jury
what you Qould do with your equipment when you.left
thz job site each day?

A Well, all the trash wouldg in containers.

After all the men is down off the.roof, the
last two men come down always take the laddér dowﬁ.

Q All right, Now, on the 28th day of August,
was the ladder taken dowa?

A Yes, it was.

Q  And where was the ladder placed?
-A '_We would take the ladder down and two men would

walk it across the yard. And there was a retaiﬁing wall

facing the apartment we was working on, and there was a

'light'pole and a tree and we would always put the

laddervbetween that light pole and the tree, down on .
the sidewalk level,
Q S50 you would - - would you come down here

Mr. Hardy, please, and I show you Plaintiffs' Exhibit 7

Baiany McCuME BLock, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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 and ask you' to identify on that photograph to the menmbers

of the Jury the tree and thevlight.lee that you are
referring to.

A This is a tree (ihdicating) and here is the
light pole(indicating),

Q  And do I understand'that.the_?laddér:;f was
Placed between those, thevtfee:and theulight_pole and
the wall? - | Z

A Right.
MR. LAWSON Have him mérk, if you will,
with an X on the tree and maybe put an L on the

light pole.

Q (Mr. Towner continuing) - Will you mark on

- the photograph Mr. Hardy, where you and your men placed

the ladder?
(Witness indicates on photograph. )
Q All right. Wwill YOU take the stand again please.

- Now Mr. Hardy, at the time you left the JOb

A No we wasn' t.

Q- ﬂoald you tell the members -Oof the Jury what

A Ve had to cope the flash work with this aluminum .
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naint.

Q All right. Is there any reason why it was not
done on August 28th?

A Yes, because you'have from ten to fifteen days'
walting period-for phe material to dry.

Q  YNow, vhen you say material what material do you
nmean? |

A I mean the matériél;uséd fér the flash work,
it's called Licromat.

MR. LAWSON:. I'm sorry.

A The material used for the flash work.is

called Licromat.

Q And it has to dry?

A It has to cure.

Q Cur:?

A Yes.

Q And then aftexr it is cured, this paint is applied?
A Right.

Q Now, at any time while ysu were on this job,

did you observe any individuals, any people, other than

you and your men, on the roof?

A Mo, I did not.

0 Were you told by anyone, whether Gulf Reston or

BossYy MCcCune BLécK. SHORTHAND REPORTER., 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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anyone, that peocple other than yourself were on the roof?
A No, I wasn't.
Q Were you aware that anyone other than yourself
haa dccess to the roof?
MR.LAWSON: I would object to that qguestion.
WITNESS: No.
MR. LAWSON: I don't see ﬁow he could possibly
answer that. | |
THE COURT: I'll overrule that.
MR. LAWSON: As to his own knowledge.
THE COURT: Yes, as to his own knowledge, that's
right.
“iR. LAWSON: Right, sir.
Q (Mr. Towner continuing): What was the - -
strike that.
How much of the contents of the can of paint
remained on the roof at the time that you left it on

August 28th?

A About four and a half gallons.
Q And could you tell us, how much, when £ull, it

would weigh?
A How much it would weigh?

¢ Yes,
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A Between thirty-five and forty pounds.

Q All fight. And ybu say it was left on, I believe

you indicated, roof number two,

A Yeah.
Q Now, where on roof number two was it left?
A when wé.leave the roof at night, expecting to

'go back, we always store material - -

MR. LAWSON (interrupting): Excuse me, Mr. Hardy.

I object to what-they normally do.

THE COURT: Yes, what happensd on this occasion.

I'1l have to sustain his,objeﬁtion.

Q (Mr. Towner continuing): Mr. Hardy, you can't
tell the Jury what you normally do; YOu have to tell them
what you did do on the 28th. |

Since the question was, where did you leae

the paint, the Gilsonite, on that roof on that day?

A As close to the center of the roof as possible.

Q What was the reason for leaving it in that
position?

A We leave the material in that position sévthat

it won't just fall or happen to roll away from th= spot
where we put it.

Q Now, did you return - - strike that.
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‘Did you become aware of an incident invoiving the
pouring of Gilsonite from - - the pouring of Gilsonite
on an individual subsequent to your leaving the work site?

A Would you repeat that again?

Q Yes. Did somecne ever tell you about the
incident that we have been télking about here; about
Mr. Rogers having'the paint poured'on him?

A Yes, someone told me.

Q And had you éoné back to the job site prior
t0 hearing about that?

A Well, I had been to Reston, but I didn't
go exactly to the job site.

Q Well, did you ever go back to see the area

~ where the paint had been poured?

A I seen it, I seen that area, but I didn'‘t go:
backvespecially to see that. |

Q But did you see it before‘youbheard;abOUt the
incident or after? - )

A It was probably after.

Q  So thaﬁ the“next time yéu went backfto the
Chimney House Road area there was this paint on thevwallé

A -Right.

Q Now, at that tire, did you observe the ladder?’
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A o,

0 ' Did you see the ladder? -

A ¥No.

Q Do'yoh, of your own knowledge know wnat had

happened to the ladder?
A #o.
Q ilave you or your men gone back to the roof to
)
finish the painting, or did you Or youxr men - -
strike that.
Did you, or men under your control, ever Ggo-
back to finish the painting on th: roof?
A . Mo, we didn'tk.
MR, TOWHER: I have no further guestions.
TiiE COURT: Cross examine?
MR, LAWSOX: Yes, your Honor.
CROSS BXAMIMATION
QUESTICNS BY HR. LawsOii:
Q Low, you have indicated Mr. Hardy, on the
diagram Mr. Towner has referred to that the ladder vias

left up ayainst, I believe, an apartment thiat is marked

‘cn that particular diagram or plat, as apartmnent number

three, is that correct?

A Corroct.
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Q Now, did the ladder stay there the entire
time you were working on that particular job site, or

was it moved around from place to place?

2 vo.

Q Pardon?

A It stayed there.

Q You are saying it - -

A {interrupting): It didn't stay up'against the

roof. I'm saying, that that ladder didn‘t go any further
than thie three roofs we were working on.

Q Ho, what I am asking is when you have the
ladder up against the building; was it up aygainst the
apartment as indicated number three?

A Yes, it was.

Q Okay, s0 what you are saying then is.thét
you never moved the ladder then from that spot?

A Right.

Q S0 you would go up the same place to go to the
other places where you were working?

A Right.

Q  All right. Now, when youiwould - - strike that.

How many days had you worked there prior to

August 28th?
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A I don't remember.

Q Well, would it have been at least a week.dr
loﬁger?

A Could have been a week or longer.

Q And wﬁuld it be fair to say that you were out

ther:: all the time?

A Well, most of the time I was thereT
Q Most.of the time?

A Yes.
Q Mow, by that, what do you mean?

During an eight hour day, would you be there
cvery day.on the job szite? |
2 I would be there every day.
.Q All right. But you wouldn't be there thé
ehtire“dayé |
A,' Right. Sometimes in the middle of‘the aay X
wouidihave to.go and pick up-maﬁérials and things.
Q . And would it be possible that at the énd.of the
day. you Qould;not be.there?
A ﬁp,;j

Q °  You would always be back at the site at the

‘end of:the_day?-

A - That's right.
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Q Jow, ars you able to rescall that August the 28th

was the last day that you were on the job site?

A Yes.

Q You are abl; to recall that at this time?
P3N Yes.

Q And you are saying that the ladder waslué

against apartment number three during that time?
| A buring that - day.

Q And do I undérstand you to say that you léft
thé paint on apartment number two or three? I'm sorry,
I mwean number twé, is that cortect?

A That's correct,

Q Ahd the ladder, you are saying, was left up
against Apartment number three, as indicated?

‘A Right.

Q  Did you take the ladder down that day, did

yéu yourself ﬁake the ladder down?

A I didn't touch the ladder myself. As i said, -

whenthe last two men cdme»aff the_roof. that is the two

men that tak. the ladder down, but I was present when
it was taken down.
9 ALl right. Are YOU saying that you actuallj

saw the men take the ladder down?
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Right.

¥ou saw them take it down?

Right.

And you are saying that you actually saw them
and place it, as indicated on this Plainticsfs’

Number 7, betwsen the Light pole and the

Yes.

Where the L is located?

That's right.

So then, as I understand it,_while you wvre
on the job site, wbetﬁer it was a week, or
many days, you never took the iaﬁﬁer awvay from
site, 1is that correct?

No.

You always left it there at the site?

That's right.

How, up until August the 23th vou always camne
the job site every day, each day; is that rigut?

Each day, vyes.

All right.

Well, no, I wouldn't say each day, because if

it rained or something like that then we wouldn't come back.
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Q How, are you sure about where the can was
located, are you sure that you left the can on apartment
’ o

nuiber two.

A Sir, I am guite sure.
Q Pardon me?
A Ves, sir, I am surc.

Q Now HMr. Hardy, do you recall when your deposition

was taken on February 24 of last year?

A Ask we that again?
Q Do you recall when we took your depositipn in

your employer's office?

2N Yes.

AQ It was back on February 247

A Yes.

Q And referring to page 38 - — in other.words,

that was about a year ago that we took your deposition?
A Right.
Q- And starting on page 37 and going over to page
38 I had asked you as to where the paint had been
left on the roof, and going over to page 38, I ask-
you to read the two lines that are unde;linea there.
MR, TOWNER: Ask him to read the whole thing;

Mr. Lawson.
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| MR; LAWSON: All right.

WITHNESSY You read it.

THEVCOﬁRﬁ: Why don'tuyou read the gquestion,
Mr. Lawson.

- MR.TOWNER: Read it to him and ask him if that
is what he testified. I think that is the proper
procedure.

THE COURT: I suggest you read it to him and
then read fhe‘answer and ask him if that was his
answer. |

MR. LAWSON: Yes, sir.

Q {Mr.. Léﬁson continuing): Well, I will have to
back up to about half way down page 37:
| "Is that what would be unit nunber three
indicated on this plat, the paint,'referring
to the paint can; yes?"

The answer, "yes".

"Question. What unit was it on?"
"I'm not going to say for éure,.you

know,. because it has béen a long time, as I

saiq nefu&e,.buf the paint was left on this

rOof. "

"Apartment number three; or unit number three?
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"Right."

“"Okay. "

"We seen the paint on the wall and
it was down in this area some place;"

"Whatdo you mean bj down in this
area some place?"

“As‘I say, I can't indicate exactly
where, but it was down iﬁ this area
(indicating)."

"In other words, you are not saying
it was on one, two or three, but on
the three units that are marked?"

"I am not sure, but I know it
wasn't on this one or this one'(indicating)."“

"Yduvmean three or two?" |

"Yes., "

“Is it possible it could havévbeen on‘
one or some other unit?"

"Yes, it could have been."

Is that correct, Mr. Hardy?
HMR.TOWNER: Will you go onvpleaSe? Excuse
me Mr. Lawson, would you read.

MR. LAWSON: "It's possible it could have been
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here or further over."
“By her:, you mean number one?"
"MNunber one.™
"br it could have been on one of the
other units, is that correcs?"
"Yes." Rut I believe it was further
over than number one, I am not too sure.”

Is that correct?

A That's correct.

Q S0 your answer is You really can't tell vs
poOsitively where the paint was ieft, can you? ’

A Come to think of.it; after I talked to you all
that night, I did remember that the paint can was on
nunber two.

Q But at the time you took‘the deposition, which

was over a year ago, you did not independently recall,

is that correct?

A Ar that time I wasn't thinking very clearly,

Q All right, sir. iow Hre. Hardy, vou were also

asked by counssl as to whether You gaw or knew of

o~

unavthorized peorsons heing on the roof during the tinmes

shat vou wvorked on tho job site. As I recall, your answer

e
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was that you didn't see unauthorized bPersons on the roof,
is that correct?

A That's correct.
Q Are you saying, sir, that you did not in fact

Sze any children or other people on the roof?

A Mot children, no.

Q Paxdon?

A ~Ho, no children on the roof,

Q Well, maybe the better word would be unauthorized

persons, obviocusly your own worikers, but I am talking

about unauthorized persons.

MR. TOWNER: If your Honor please I am going
to object to the characterization; because I think
it is a guestion of people.

I don't see how Mr. Hardy knows if the peopie
are authorized or ﬁnauthorized. I think if he had
Seen people on the roof, I think that is a proper
guestion.

THE CCURT: I think that would be pProper,
in other words, any other persons other than
his employees.

MR. LAVSON: Any other persons other than

your employers, your employees,

Boaey McCUNE BLOCK, SHORTHAND Reporvtan, 5600 MARBLE ARCH WAY, ALEXANDRIA, VirGINiA 22310
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A Well, if I ¢id, I don't remember.

Q All right, sir. So.you are not positively
stating to the Jury that you didn't see anyone on the
roof, is that correct?

A Well, actually, what I am trying to say is that
I dién't see anyone on the roof, but if I stated sometiine
in the past that I did, well then, you know, I just forgoE
about it. |

I'didn‘ﬁ see anyone on the roof.

Q Well, it's more an absence thatAyou are
able to recall at this time, Mr. Hardy, is that correct?
That you don't recall whether you did or didn't sce
people on the rooff

A I didn't see anyone on the roof other than

' our personnel.

@  Is that what you are telling us?
A Yes, that is what i am saying.
Q Again referring to your deposition on pages 44

and 45, this is ‘the same deposition taken a year ago:

-vDo you recall, of your own knowledge, ever

. seeing anyone on the rcof that was not authorized to-

“be there, by that I mean children, or anyone else? »

Your ‘answer:

Boaay MCCuNE BLOCK, SHORTHAND REZPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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"Well, if I did, I didn't Pray
inuch attention to it."

"You didn't pay any attention to

itz"
"Right. "
"Are you saying that you don't

recall?"
"I don't recall.
"You don't recall at tﬁis time?”
"o "
Is that a correct statement, sir?
A I'm sorry, I didn't hear you.
Q ' I say, is that a correct statement. that you
gave us about a year ago?
A ‘Well, as I am telling you, I didn't see anybody
on the roof other than authorized personnel

Q All right, sir. Now, as I understand it, sir,

‘on direct examination you stated that thereason you

.aid_not go back to the’job sit. on August 28th - -~

MR. TOWNER: I object'to that question.' There
is no testimony that he didn't go back to the job
site on August 28th he stated he was there on '

‘August 28th.

Boesy MCCUNE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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MR, LAWSCHN: I'm sorry, did I say - - I meant
after.
Q {}¥r. Lawson continuing): Az I understand

Mr. Hardy, you stated on direct examination that you

didn't return to the job site after August 28th, 1s that
correct?

A I didn't go directly to the job site, no.

¢ - And as I understand on direct examinaticn you

tated that the reason ycu didn't go back was'that
because the paint, or whatever it was, had to cure, is
that correct?

A The Licromat that we put down on the-flashing
nad to cure.

Q You stated you knew then there would be a lLapse
of around ten or fifteen days before you would go back
to the job site?

A No, because we had other Qork there. There
was still some patch work that had to be‘done.

o All xight, sir. Well, how many days did you
expect would elapse before you would go back on August
23th?

At that time, how many days did you figure

were going to lapse before you had to go back and finish

Boasy McCuNE BLOTK., SHORTHAND REZPORTER, 5500 MARBLE ARCH WAY, ALEXANORIA, ViRGiNta 22310
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up whatever you had to do?

A Well, at that time, I figured we would go back

the next working day.

6] Which would have besen Tuesday?
A Whnich would have been Tuasday.
@] Which was on a Friday, which would have bean

approximately

A Yes.
¢ Not

a lapse of four days?

Tuesday, I'm sorry, I'm thinking of the

Labor Day weekend.

On August 28th, which was on a Friday, you

would have gone back on a Monday, is that correct?

A Right, correct.

Q Okay. And you Obviously didn't go back on

that Monday, right?

A We didn't.
Q Can you tell us why?
A o,

I rrally can't tell you whny because there

is quite a few reasons why we didn't go back.

Q ¥Well now, if you can't, just answer my question.

Can you tell us at this time why you didn't go

hack to the job site?

A Mo,

I can't.

Boasy Mluss
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Q As a mattexr of rfact, there was a lapse from
the 28th of August to the time 6f this incident, roughly
nine to ten days, during which tie you never went back
to the.job, is that right?

A Right. |

Q .bAnd when yod left, you left the paint can on
the roof some plade and you léft the ladder there?

A Yes. |

MR. LAWSON: Thats all the quesﬁions I-have.
THE COURT: Any redirect?
hR. TOWNER: No, sir..
" (Witness is excused.)
'ELMER BURCH;
having been previously sworn was called for e#amination 
and testified as follows:

DIRECT EXAMINATION

QUESTIONS BY MR. TOWNER:

o Mr. Burch, I believe you indicated on
examination when you wér¢ cailed by Mr. iawson as a
witness that you had been employed by Bulf Reston since
I believe, 196672

A March 1, 1965.

Q '65. And have your duties, during that period

BossY McCUNE BLOCK. SHORTHAND REPORTER., 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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of time, involve the security and protect;on of the
property own-d by Gulf Reston.

A Yes. I, my duties, from the time I was
emplo?ed at Reston until the present time, do involye
the security.

Q Now, in the course of your testimony you
indicated that you, as being in charge of security, vere
aware that there were individuals on the roof, on occasibn,
at the Chimney House Road building - -

A 7 (interrupting): Yes.

Q (continuiné): -~ - is that correct?

Now, first of all, wefe those individuals_
authorized to be there?

A Mo, the individuals that I referred to were

trespassers.

Q Wﬁat means Of access were thefe to the roofs
of the Chimney House Road project, what‘possible means
Oof access wvere there?

A Somebody either héd to bring a ladder, which -
is what my men, when they went up on the roof or gny
contractors' men went up on the roof, they brought a
ladder. |

But it was reported to me, although I never

Bossy MCCUNE BLOCK. SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310

34



6

10
-1
12

13

15
16
1
18
19

20

[
18

o)

139

witnessed the actual act, that they clinked up on a
planter and pulled themselves up over the coping in a
location that is directly over the passageway from the

Chinney House

v

it

Q Would it be possible to et onto the roof frox

9]

e

D

G

M
cr
1

b

e gpartment buildings through a window?

AL LAWSON: Your Honor, I would have to onject
to wnat is possible. I don't s2e how this witness
xnows of his own krnowledys whether somebody actually

gained aocess by that means.

whzthaer or nokt scumebody could get access onko the
1'll overrule your cbj. chtion, I think he can
testify to that.

{R. LAWSON: All right, sir.

I think it is possible, in the same

¢

vain r

it is possible for people to climb up
on the planter.
It i3 a hazardous thing to do, but it dis

% 3 )
X

possitile for sowmebody to go out a window and up

Gow, 18 the Chipney House oad the
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only area owned by Reston, Gulf Reston in that - - in
Reston?
A Mo, Reston itself started our with about 5,400
by

acres owned/ the predecessor to Gulf Reston, Incorporated.

As parcels of that land are developed, they

tH

re sold in part, some are leased, but in that Lake Anne

iy

o3
¢

a, for example, there are 47 townhouses_that are
owned by individuals; there are 3 apartment complexes
that are owned by Gulf Reston, and an office building
cwned by Gulf Reston and the Plaza itself is owned by
Gulf Reston.

Chimney House Road is partially owned by
Gulf Reston and partially owned by a cluster association.

The land across Chimney iHouse Road, part of it
is owned by a church and part by the Reston Homeownsrs
Association.

The property line per se in Lake Anne Center
are very very confusing.

o] Now, would you tell us what your knowledge

i3 - - strike that. |

Did you have knowledge of -~ - prior to Septembef
7, 1970 of trespassas being on the property owned by

Gulf Reston during the time - - during the course of your

Bossy McCuNE BLOCK, SHORTHAND REPORTER, 5600 MARELE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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enployment up to September 7?

A Yes, we had trespassers. In fact, that was
about the only way we could successfully prosecute
people, even £hough we were convinced tnat they were
doiné other acfs, that in the Court we charge& with
trespass, because this was something we had success
prosecuting.
~We had legal advice that this would stick.
Lake Anne - -

MR.‘LAWSON (interrupting): I object to all
this.- . I don't know what what he did as to the
prosecution would have to do with the issues in
the case'at Bar.

THE COURT: How would it be rélevant, Mr. Town:r?

MR. TOWNER: Your Honor please..I think it
goes to the standard of care of this particular
ADéfeﬁdant, in terms of deéling with tréspassers,
that is what we are dealing wiéh in this case,
are treépassers on the roof, and I think it will
be ©r the Jufy to detefmine what standard of care
Gulf Réston exercised,'whéther it exercised reasonable

' care under the circumstances. They are entitled

to know the circumstances under which they had to act.

Boesy McCUNE BLOCK. SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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I think that one of the circumstances was
that, in terms of dealing with trespassers,
that people might be guilty'of other things,
but that was the only method that they had of

" dealing with these people.

I think that will be developed as being a
very relevant part of how they attempted to deal
with this type of problem..

MR. LAWSON: Your Honoxr, as Eo what counsel
may have advised them and as to what thcy may
have done in order to prosecute people for other
types - - | |
| TiE COURT: Wall, that would certainly be
objectionable, Mr. Towner, I think, any advise
he may have received.

He can testify as to whaf he did in qrder
to protect thé pProperty.

‘MR. LAWSON: I don't have any probleﬁ with
that.

Q  (Mr. Towner continuing): All right. Were
charges ever placed against trespassers if they were
apprehended? |

A Yes, I think I - - I would say at least fifty

\
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charxges of trespassing were placed.

Q Did convictions result as a result of those
charges?
A To some extend. Juvenile Courts are guite

lenient.
MR. LAWSON: Your Honor, I wo&ld hrave to object

to-that, for the reason thatv— -
THE COURT: I will have to sustain it. I think

he could testify as to what he did, what steps ha

TOWNER: I would note iy exceptién, 1£
your Honor please.

I think ae is entitled to tell the ability
of what they are able to do to deal with the problemn.
It is very relevant here, iflyour HJonor please.

I think it is very rel¢vant for this Jury to
know to what effofts:Gulf Reston went Lo protect
the people there and what success they had with
it. It they'wercnft haviog any succéss with a
particular proéedure, I think thaf is relevant to
what is happening. I am not attempting to use this
evidence‘or this ﬁestimony to prove that a trespasé

was committed by - - at a particular time or at a

BoBsY MCCUNE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310

39



b

o

10

11

12

13

14

15

16

18

19

20

particular place, but we are deéling with
procedures that thisvfirm undertook to exercise
reasonable care.

e have been charged here with failure to
exercise reasonable care to protect against tres-
passers, and I think this Jury is entitled to hear
what we did.

testified to that,

[9)

TiHE COURT: Well, hz ha
in other words, that they did bring charges on
some fifty charges, some fifty charges were made,
but what happened after it came to Court I don't
think would be relevant in this hearing.

MR. TOWNER: Iote my exceptions to that,
your Honoxr, because I think it is relevant in
terms of whether they are able to utilize that.
Q (ir. Towner continuing): Wer. there any other

types of incidents that you had to deal with involving

)

G

trespassers and what trespassers didf

A Ve had vandalism and theft. i think primarily
vandalism and theft were the major areas. Thefts of
refrigerators, of pipe, of street signs, you know,

anything from $5.00 to $6,000 worth of copper pipe.

Vandalism, defacing signs; driving auvtomobiles over golf

Y
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courses, things of that nature.

MR, LAWSON:‘ Your Honor, they are talking

‘about all the different problems that Gulf Reston

had on the whole entire project and I can't see
what bearing that had on this proéeedings.

MR, TOWNER: If your Honoxr please, I tHink
it is very relevant.

I wmean, we are talking heré and the charge
has been made that we didn't exercise reasonable
care to keep pecople off the roofs.

| MR, LAWSON: That's right, people on the roofs.

We are not talking about people driving cars over:
the golf courses, or maybe somebody might have
been shot a milé or so éway from Mr. Rogers apartﬁent.

X mean,.I don't see what bear;ng that has on
this.situation.f

MR. TOWNER:V The kearing it has, if.your Honor
pPlease, is that there were a variéty of inciéents
a variety of problems that had to be dealt with
by Gulf Restbn, and in particular by Mr. Burch.

I think Mr;‘Burch is entitled to show what

the variety of those problems were, so that one

- could judge and evaluate the dangers, if any, that

BoBaY McCUNE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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existed and the steps that he took, the qﬁality
one might say of the stéps that he took could
very well be influenced'by these othef danéers.
.MR. LAWSON: Your Honor, as to what he did
on this particular cite with this particular
problem, that is what we are dealing with, not
driving cars on the golf course or somé place
elsé within the project.
THE COURT: I1'll sustain his objc-ction,
Mr. Towner. I don't sée that it is relevant.
O (Mr. Towner continuing): Well, with respect
to the Chimney House Road apartment anplex and the

buildings and businesses associated therewith, would

' you tell us what problems you encountered in that area

during the course in time that you were in chérgé 6f
security?

A In the Lake Anne area, which is what this
total complex is called,rwe had vahdalism, graffti
painted; decorative items that were pﬁt.on Walls torn

off at business establishments; water fights, snow ball

| fights; frisbee playing; roudy activity, as it were, in

the Flaza area; in the evenings, tremendous congregatims

of young people in their cars on Chimney House Road

BoBBY MCCUNE Bi.OCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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so that the apartment tenaw
even get to their apartments

tenants were oonetlmes

apartments at night.

Q ALL

in time that you had
- - strike tnat.

You ha

youxr

incidents of

A Right.

MR. LAWS0MN:

right.

examination by Mr.

nNow,

ve also

question thres tines

but I

THI COURT:

I think he
0 {pir.

terms of the

particular area, would you in
the Jury wiat the
the roof hore to

in the Chimney o

think he has

has answered
Towney continuing):

totality of incidents

what

been in charge of sacurity, d4di

relationsn

ts and home owners couldn't

and some o tho apartment

afraid of walking out of theix

steps, over the course

1 you

mentioned in the course of
Lawson that the ware also

zople being on the roof?

I think he has answered that

I don't mean to intexrrxupt

answered the question.

I think this is the fourth tine.

that several times.
Ali right. In
involving this

cate to the nembers of

ip of incidents involving

= totality of incidents that occcurred
Road area?

people on the roofs wera a very minor

Gozay McCung BLock,

SHORTHAMD RIPORTER,
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pPart of the total number of problems in the area Ffrom

There were relatively few incidents reported
Of people on the roof of this particular building or on
other roofs in comparison with the number of complaints
from congregating of people, vandalism on the Piaza and
that type of thing.

Q All right. How, would you tell us over the
period of time that you were ther. what #$eps, up to
September 7th, 1970, what steps were initiated by
Gulf Reston, and other groups, if that is pertinent
to deal with these incidents, including the incidents
on the roofs,

A When I came there in March of 1955, a security
company was engaged with two patrol cars to patrol the
areas that were under construction.. At .that barticular
time there were two business and two houses occupied,

I can't remember the exact time when they

liscontinued that company's services and hired our own

[a)

security people in our own vehicles to patrol at that
time, because there were no residents to speak of.
They were priwarily watching construction sites for

theft,

Bossy MCCUNFE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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Q For what, sir?

A ¥or theft.

Q Yes, sir.

A After we had our own security forces for
a while and encounted problems of manning, we hired
Burns Detective Agency to‘patroi. We later changed to
the K¥9 Protective, or K-9 Secu:ity Conmpany, I think it
is. | |

I think tﬁat it was wien we had Burns that
we started putting men on foot in the Plaza, and that
continued with the K~9 people.

At all times, from roughiy 1866, we started
working with Fairfax Police trying to get additional
police coverage. At the beginning we were working undei
the McLean Sub-Station and a cruiser would go through
occasionally. Later we were successful in getting a
cruiser assigned to the Reston area. This is when the
jurisdiction was covered by the‘chantilly Sub~-Station
after that was opened.

Q Did Gulf Reston bear the cost of any of this?
A &é bore the‘cosfﬁof all of it, except for the
du%y cruisef out of McLéah or out of Chanﬁilly.

0 You said that it was a police cruiser?

Bossy McCUNE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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A Yes.

Q From the Fairfax County police?

A The poliée officers were operating the'police
cruisers.

Q Who paid the police officers?

A Well, when they weré working out of McLean and

Chantilly at the beginning, they were on the County

payroll. Later on, I cannot be sure whether this was

prior to September 7th or not, we started hiring off duty

police officers.
MR. LAWSON: I would object to the ﬁestimony
unless he can state when it occurred, your Honor.
Certainly, if it was after September 7th
it would have no bearing on this.
TIE COURT: This was prior to Septembe; 72
MR, LAWSON: I believe hé stated that he
couldn't say. |
THE COURT: No, I say I would have to sustain
it unless he can say it occurred prior to Septembei
7.
Q (Mr. Towner continuing): Can you respond to
that Mr.vBurch?

A I have no date to hang it on.

Bossy McCUNE BLOCK, SHORTHAND REFORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310



[

10
11
12
13
14
15
16.
17
18
19
20

21

- 144

Q Could it have beeh prior to Septemover the
7th? |
MR, LAWSON: I thiﬁk he is just trying to
pull himself up by his boot straps. e knows
what his answer is.
THE COURT: He said he didn't know.
Q (mr; Towner continuing): At this time, wére_
you shill employiﬁg the X-9 group? |
A Cn Septémber 7th, 1970, we wore still employing

the K-9 personnel. I believeat that time we had one

- foot patrolman in the Plaza and one roaving patrol in

a vehicle, who check d in with the Plaza man.
On occasion, we had the second roaving

patrolman when we felt there was going to be something

unusual.
Q Did these individuals have the power of arrest?
A Only as citizens. They are not deputized in

any way, they do not carry guns. They have uniforms and
billy clubs, but baéically they were civilians with

our authority - -~ Gulf Reston's authority to charge in
Gulf Reston's namne.

0 Based on your observation, did that, being, as

you were, in charge of the security aspects, did that

BoBBY MCCUNE BLOCK, SHORTHAND REPORTER. 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINtA 22310
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handicap your effectiveness?

THE COURT: Don't answer that.

MR. LAWSON:_I think thét calls fof a
conclusion on this witness' part.

I mean, I think the ramification of it
are just way too far spread.

I certainly would Object to it on those
grounds.

Wnether it is effectiv or whether it is
not, I think it is a Jury question.

THE COURT

©°

I think it is up to the Jury
to determine whether or not this had some
basis for bring handicapped.

HMR. TOWNER: I would respectfully submit
if your Honor please, that thié is like asking
a doctor, if You applied some kind of drug on the
blood or meréurochxome, would this, in your |
opinion | = ~ in your observation, did this
healp éure the wound.

How, I think that he is in that position,
he is in charge of security, and he knew that the
people did not have the power of arrest, and I

think that that is a proper question for him, based
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upon his position as to whether this impeded

his work in maintaining security.

THE COURT: 1I'll overrule your objection,

-Mr. Lawson.

Q

(Mr. Towner continuing): Go ahead and answer

the question.

A

A

have

Would you repeat it?

VWHEREUPON THE REPORTER READ BACK THE

LAST QUESTION
“Based on your observation, did that,

being as you were, in charge of security

aspects, did that handicap your effectiveness?”

No.
THE COURT: This was the fact that they did not

the power of arrest.

WITNESS:_ Definitely,‘because they could not

arrest, and had to call Fairfax County police in

ordex to affect the arrest and couldn't efféctively

detain anyone. They were not truely effective in

quelling disturbances.

Q

charge of

Now, during your course in time in being in

security, did you get periodic reports from

various concerns that were employed or utilized by Gulf

Boussy MCCUNE BLOCK, SHORTHAND REPORTER., 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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Reston concerning their activities?

A All companies that we employed, and at the
time we had our own employees, we reguired daily teports
of what went on.

Q Were you ever made aware of anyone trespassing

on the roof of the Chimney House Road project?

MR. LAWSON: Your Honor, I wogld have td
objrct. I think the question is leading and I
think it is a.violation of the hearsay rule.:

THE COURT: Yes, but he said he never was
made aware of it. I will have to overrule your
objection.

Q- (Mr. Towner continuing): Were you ever made
aware, Mr. Burke, of any injuries sustéined by any
persons as a result of trespassers on the roof of the
Chimney House Road project?

MR, LAWSON: I think it is leading the
witness, if your Honor please.

THE COURT: 1I'll overrule your objection.

WITNESS: So far as I have ever been informed,
with exception of the incident in guestion, there

had been no injuries due to trespass on any roof,

BossY MCCUNE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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including the Chimney Housa Road.

) On the day in question, September 7, 1970,
were there means availlable wheraby tenants could
communicate with the security patrol, directly or
indirecitlv?

A Wit the securit no. With a

<

o

K

)

’.—J

A On July 4 of 1970 we moved our corporate office

irto anothzr location. At that time we consolidated all

Wz connucted two lines to an answering service,

v
et
js
o
r
w
[0
s}
W
yet

ierndon-Reston-Sterling Answering Service in

If people called Gulf Reston, Iuncorporatad they

called on one line, which happenad to E71-4810 and

the answering service answered and said, “Culf jeston”.
fayke they wantsd a salssman, maybe they wantaoed an

apartment; naybe they wanted something

Lf they wanted the emergency service vhich dezlt

Toagny Aol F BLAGK, SUORTHAND sorrre, SEO0 MARDLE AnCH Wav, ALExXanDmia, VirGiny 22310
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with tenants in the apartments, possibly home owners,
because this was also the answering service for Reston
Air Conditioning Corporation, they called 471-4825, and
the same answering service answered it.

This answering service had a radio to call the
duty man and inform him of the npature of the call and
iocation, $0 that he could respond.

We had from May 15 to October 15 - -

MR.OLAWSCN:  From when, I'm BOXTYT

May l5th to October 15.

HR, LAVSON: What year is he talking about

)

WITNESS: From 1966 until 1972, twenty-four
hour coverage.

It just happened that we have an air conditiéning
company that has to be manned tventy-four hours
a day by a person who is competent for handling the
normal type apartment and industrial encrgencies and
is the first response in an emergenéy call.

THE COURT: But you indicated May 15 to
October 15, which yeaf are you speaking of?

WITNESS: Each year from l967zto the present.

THE COURT: Oh, I see, that particular time

Boesy McCuNE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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WITNESS: Yes, sir.

Q {(Mr. Towner continuing): Were these phones
in working order Septembér 7, 19707

A Yes, Sir._

Q To ybur knowledge. Mr. Burch, was Gulf Réston,
or any of its ayents or employees aware that the Gilsonite
paint had been left on the roof of the Chimney House
rRoad éroject prior to September 7, 197072

A To my knowledge, I was not.awage and none
of my employees informed me that they weré aware.

o) During the course of your role as security,
Director of Security, you say that there were charges
filed for trespassing? |

A Yes, Sir.

Q What type of charges were they? Where were

the chargés filedz

A Well, adults, with adults we went to McLean

before a Justice of the Peace; with juveniles, we came

down here-some.place‘
| MR. LAWSON: <VYour Honor, again I would have
to object to the same iine of questioaning. We
have gone into what the& nave doné, but as to

follow-up, the follow-up as to what they did, who

Bokay McCuUNE BLOCK, SHORTHAND REPORTER, 5600 MARSLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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was charged, what they wers charged with, the

details of that, I don't see what the bearing is
! I

on the issues we have here today. |
THE COURT: I don't think the charges which

]
they made, if they made charges wo@ld be relevant
to this proceeding.- '

.
MR, TOWNER: I am not asking that, your Honor,

I am trying to indicate the nature.of the charge.

. | |
I can rephrse the guestion more simply.
[}

. f .
Q (Mr. Towner continuing): Were criminal charges
charged against these individuals that were apprehended?

v : whether
A I don't know / - = prosecuting for trespass is

criminal or not. That is what we - - I, just went down
|
and told them what happened and filled out the papers.
How, what the Justice of theIPeaée and the
. I

juvenile people did, I don't know. |

Now,'I don't know whether that is considered

I
criminal or not. . i

MR, TOWNER: That's all the éuestions I have. .

THE COURT: Cross examine? !
. I

MR.LAWSOW: Yes, your Honor.
' |

I

b
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'CROSS EXAMINATION
QUESTICNS BY MR. LAWSON:

Q M. Burqh, the work that Prospect Industries
was doing on the roof at Chimney House Road, you were
aware that that work was in proyra=ss?

A Yes.

@ And is it fair to say that you knew they had

been working on those roofs for guite sowme period of time?

ot

By that I mean at-

o

east a week or longer, isn't

that correct, prior to this incident?

A I knew that they had been working on the roofs
in Chimney liouse area_for gquite some time.

Actually, we had doue saveral roofs invthat
area from, I believs, June on.

Q All right. June, July, August, September, you
are talkiﬁg about three to four months you had knowledge
that employees of Prospoct Industries were working on
th. roozf?

A Various roofs, yes.

Q Would it bke fair to say that you had sesen this

and so forth

%]

yourself, that you had been by and s=en tool
and were aware of the fact that they were working?

A Yes,

BoBsy McCuNE BLOCK, SHORTHAND REPORTHER, 5600 MARSBLE ARCH WAY, ALEXANDRIA, ViRCINIA 22310
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Q Now you mentioned earlier that you - - I
“uSume you never went up actually on the roofs yourself,
is that correct?

A Mo, I did not.

Q 50 as to what they had up on the roof, you are

saying, that you of your own knowledge don't know.

A ¥No.

Q Now, you heard Mr. Fordyce who is one-of your
enployees, he works for Gulf Reston, is that right?

A He is a Gulf Reston employee. |

Q You heard him state that he was aware of the
ladder being up against the building for two to tinree

days prior to the incident?

A That's right.

Q You heard him state that?

A That is what he said, yes.

Q You heard him also state that he was asked by

at least one of the witnesses to take the ladder down
prior to the incident, isn't that righty
A That's what his testimony was.
Q Did he ever report that to you?
Did ir. Fordyce ever mention the fact to you -

that the ladder was there?

Boenr McCune BLOCK.‘SHORTHAND RzpoORTER, 2600 MARSLE ArRcH WAY, ALEXANDRIA, VIRGINIA 22310
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A No; Mr. Fordyce did}noﬁ report to me.

Q He never diad feport thaﬁ-to you?

A Pardon me?

Q I'm sorry.

A ‘When I say repcrt, he didn't report in a
supervisor - employee sense to ﬁ@; he didn't communicate

to me his request for any type of action.

His direct supericr was the resident manager
at Heron Housé, whose rame was Beth Bains, all of his
Ireporting was to ﬁer.»

 Q éll right. And you heard him state that he

told BReth Bains about this?

A Yes.

Q And éhe was thé one that he was responsible to?
A Correct.

Q Now Mr. Burch, you mentioned abocut the emergency

numbexr and the answering service that you had, and
specifically, I 6on't recall the exact dates, but I think

you_said.that it was July to éctober that you had, you

particularly had the twenty-four hour answering service,

is that cocrrect?

MR. TOWNER: I believe the testimony was - -

THE WITNESS (Interrupting): In July, 1970,

Boeay McCUNE BLOCK, SHOKRTHAND REFORTER, 5600 MARSLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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July 4, 1970.
| Q  (Mr. Lawson continuing): Right.
A (continuing): - -~ we moved our corporate
offices, and as of that date, these two lines weré put

into effect.

Q July and it ran to October?
A No, it's continuing, it's still answering.
Q Well, didn't you mention that for purposesz of

air conditioning service that vou had & separate line?

A Mo, we have a duty man on twenty-four hours a
day, seven days a week from May 15 to October 15.

Q I sece.

A From October 15 to May 15 we don't héve twenty-
four hour a day, seven déy a week coverage, we héve
something less than that.

Q Now, you had one man on duty, is that what you

‘are saying, twenty-four hours a day?

A There was cne man on.duty_twenty-four hours a.
day - - |

0 (interrupting); From May until October.

A (continuing): <+ - from May 15 to October 15,

at least. Other people might have been on duty in addition,

but a guaranteed one.

BosaY McCUNE BLOCK. SHORTHAMD REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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] What was his function? To work on the air
condikioning?

A His fupction was to téke care of the air
conditioning plant in respond to emergency calls.

~ o

Q How, you heard Mrs, Rogers state that on the

..,
H

late this incident occurred she

Ci
o

lied the answering
gservice and she got a recorded answer.

¥~

‘ou at any time ussd that type of an

bt

answering gesrvice where it would bhe a recorded answer

that the calling party would hear?

~

A FPrioxr to July 4, 1970, we had a recorder

BN

on the (mergency number where, if th. wman was cut on

t plcked it up, <o that h

(28

another call, .

5

could get the
massage wihen he got back.

This was the type that says - -~

Q (iutgrrupting): Well, what I am asking is - -

L2t the witness finish his answer.

well, hnhe has answered the gquastion.

Well, I think he is eantitled to

simply asiked him if he had the

Loasd 1f he usad that, yvour lHonor.
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they ever had that in effect, and he said ves,
that is what the guestion was.

MR. TOWNER: I don't think that is the
answer at all. I think he is entitled to give
a clear answer, if your Honor please.

MR, LAWSON: Well, I +hink on. redirect
examination if he wants to FO into it, he can,
but I think I am entitled to cross examine him,

L. TOUWNER: But you are not entitled to

i

have your own answer, Mr., Lawson.
MR. LAWSON: I am entitled to have him anawer
ny question.

THE COURT: All right, I will have no argument

=0}

between counsel.

I don't think he has finished his answer,
Mr. Lawson and I am going to entitle him to
finish his answer.

MR. LAWSON: The only question I ask your
Honor was whether th.y had that type of Service
in effeét.

T COURT: And he is trying to tell you what
they had. I think he can tell you what kind of

service he had.

Bogsy McCurc BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, ViRGINIA 22310
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o) (Mr. Lawson continuing): Did you have that
type of service in effect?

MR, TOWNER: Your Honor, I want him to answer
the previous question, if your Honor please.

[MR. LAWSCN: Your Honor, I am going to give
the witness the opportunity if Mr. Towner will
stop interrupting me.

MR, TOWNER: Well, I am going to interrﬁpt
beacause I want the Court rReporter to read back
the last guestion tlhat Mr. Lawson asked him

and let the witnesé answer that question.

MR. LAWSON: I think the witness has
answered the question.

THE COURT: I think he has answered it. Go
ahead.,

Q .(Mr. Lawson continuing): What I asked you
. Burch, was whether or not you ever had this typr
of recorded answering service ih effect, and I believe
your answer was'yes, is that corréct?

A Prior to July 4; 1970, on the energancy
numbéf; we had a reco?ded ANSWering service which stated,
when.the call went through, that:this was the Reston

Mechanical Service, and that at the sound of the tone

Bososy McCuns BLOCK, SHORTHAND REFORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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if they would leave théir name and telephdne number,
it would be responded to as soon as the man returns.

Q All right, sir. Now én Labé: Day, did you
have this type of service in effect at that time?

A Ho.

0] You are stating What Mrs. Rogers stated is
not corroctf is that wvhat you aré telling us?

A That is correct, I am stating that she is

"in error.

o Right. What you are telling us is that what
vou had in effect =t this time was a Separate contractor,

as I understand. 1In other words, it was not an

employee of Gulf Reston, is that correct?

A That's correct.
Q S0 whatever you have learned, yéu have learned
from them, isn't that corrécf?
In other words, you didn't know this of your
own knowledge as to what was actually being done on
Saptember 7, isn't that correct?

A I know our telephone, I make the deals with

th@’telephone company - - are tied into her switchbdard.

and in that respect, I knew that she was connectéd.“ '

Q What I am saying sir, is that the answering

Bopay MCCUNE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH Way, Al.EXAND.RlA,‘ VIRGINIA 22310
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service was not an employee of Gulf Reston, isn't that

corract?

A That's correct.
Q And you had been told by socomebody else that

that was what the gervice was that they had in effect on
L.abor Day isn't that right? In other words, it didn't

come through you, to you from one of your employees at
A I don't quite understand what ¥Oou are saving.

THE COURT:‘ If you don't understand the
question; Let him ask another question that
you do understand. Don't attempt to answer any
quastion that you don't understand.
Q (i . Lagson continuing): Letrme rephrase the
Question.

As I understand what you are saying is that
the parties that ware reponsible for giving this
emergency aﬁswering sarvice, was a separate individual
entity. In other words, it was a separate corporation,
individual, group of nersons, or what?

A Yes.

Q (continuing): - - not a Gulf Reston employee,

Bosay McCune BLOCK, SHORTHAND REPORTEP, 5600 MARSLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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isa't that correct?
A They were responsible for answering the
telephone that was called when somebody called the

emergency SsService, yes.

v

Ve

(

3, ther. was another, not corporate entity,
it was an individual, I think, who wasz responsible for
answering that telephone.

Q And not a Gulf Reston employee?

A That is correct.

MR. LAWSOH: Your Honor, I would move to
strike his ansver with regard to what was the
practice on this particular day, because obviously
it would be hearsay.

Those parties would be available as to what

practice was actually in effect at this time.
This gentleman has only been informed,
possibly ffém other bersons, and not even a
Gulf Reston employee.
I think it is the practice and procedures
that are internal in the corporation. I think
possibly as to Knowledge and so forth, that

would be one thing, but he is talking about the

actions of someone else who is not a party and not

Boaoy MCCUNE BLOCGK, SHORTHAND REPORTER Sa00 MARBLE ARTH WAY, ALEXANDRIA, VIRGINIA 22{32‘3
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even an employee.
For that reason, I hove to sttike his answer.
THE COURT: I'll overrule your obj;ction.
I think he is in a position to know what type of
service was being used.
He is reéponsible for seeing that‘these
matters are taken care of. »i'll overruie your
objection.

HR, LAWSCM: I'll except to the Court's

ruling.
0 (Mr. Lawson continuing): Now iMr. Burch,
you have stated that you had previously - - strike

that. You have stated that you had private guards over

1 @ period of time, a period of years actually, and you

had Burns Agzncy and also you had your own employees,
and then at the time this incident occurred, ycu had
-

an outfit called Rﬁ9, or whatever their name was, isn't
that correct?

A Yes.

Q And the K?9 was a private sub-contractor, isn't
that correct?

A That's correct.

Q And you say you knew these people didn't really

BoBBY McCUNE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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have any authority, in terms of making an arrest and

what not?
A Tnat is correct.

- Q I think your answer was on direct examination
that you knew, over a period of time, that this
handicapped you in trying to protect the property and
the lives of people and so forth in the Lake Anne area,'
isn't that correct?

A That‘s correct.
Q. And you had known that for guite some périod
Oif time, that this was a handicap to your operation?

A Correct.

Q All right. MNow, just'talking about the general

village area, or the Lake Anne area as shown on these
photographs, and'particularly photograph Plaintiffs®
Exhibit Nﬁmber 1, I'm talking about the area down below,
this entire area (indicating) would it be fair to say
Mr. Burch you had kﬁowledge for a long period of time
that this was an area where people did congregate and
walk around this area, isn't that true, the Plaza area?
A That is correct.

Q That was the whole concept, was to encourage’

people to be there and to walk around the area, and to be

Bossy MCCUNE BLOCK, SHORTHAND REFORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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in the Plaza area, isn't that correct?

A That is correct.

Q And so, Gulf Reston for a long period of time
had knowlédge of the fact that there would be people
walking around and'being.on the sidewalks, coming and
going in and out of the shops and so forth, isn't that
true?

A That is correct.

Q Now, you also were asked, Mr. Burch, about
the possibility, the question as counsel phrased it,

he possibility of somebody climbing from a window onto
thev:oof.

Do you personally have any knowledge of any
individual evef having done that in this area, Ifm
talking about the Chimney House Road apartments.

A Ho, I did not persqpallylsee anybody climb
from a window onto the roof or from a planter oﬁto the
roof.

Q Right, sir. Did anyone ever report to you the
fact that somebody had cliﬁbed up onto the roof from
the window? |

A How

Q 50, to your knowledge, you know of no one then,

Bognry McCUNE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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isn't thét true that ever.gained access to the foof-.
from climbing from a window?

"A | Ho.

Q All right. And as I un&erstand it then the
one Way,'or th¢ main way that you had knowledge of,
and this would be prior to this incident was climbing
up onto the planter; I think is the way - -

A (intérrupting): Yes.

Q {continuing): - ~ onto the roof?

MR. TOWNER: Your Honor please, I would object

to the question on this basis, that I think Mr. Burch

has indicated that he, 6f his own personal
observation, has never seen anyone get up on the
roof.

Now, I think he has testified that there
are Qays, a ladder, the planter and through the
‘window, |

Mr. Lawson uses the phrase knowledge. I

think there is an implication that knowledge is

being used as observation, that whatever knowledge

Mr. Burch has of people being on the roof is
obviously hearsay, because he saw none of it

by his own testimony.

Bogay McCune BLOCK, SHORTHAND REPORTER, 5600 MARSLE ARCH WAY, ALEXANGRIA, VIRGINIA 22310
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THE COURT: He had testified that it had
been repprted - = the knowledge came to him by
way of reports, in other words. You are saying
that by virtue of his knowledge, he can't say
he saw it with his own eyes?“

MR, TOWNER: No, I am_aaying that the guestim
isn‘ﬁ proper, in that it implies obserxvation.

The witness has stated that he didn't

observe anybody personally go u» on the roof.

]

t

THE COURT: It might be a question of
sematics, SO i will sustain the objection.
You might rephrase the question.

MR. LAWSON: , Your Honor, I am not talking
about what he actually observed himself, I am
taling about his knowledge. Counsel has gone
into that issue, and in this particular incident,
that is very important as to what knowledge the
corporation had.

THE CCURT: W=1l, I think you can ask hin how
this came to his attention, in other words.

He is complaining of th- use of theAword
knowledge.

I'1ll sustain the objection on that basis and

Boeay MCCUNE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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ask you‘to rephrasé your question.
Q (ix. Lawson continuing): Well, you were advised
by your own employees, were you not sir that one of the
= -~ probably the primary way that unauthorized persons
had gained access to the rcof was by‘climbing ué onto
the planter and going up.on the roof from there, isn't that

correct.

A That is correct.
Q How, hold up this photograph if you will, and

1 am showing you Piaintiffs' Exhibit Number 9 and ask
You 1f that photograph represents that planter that
You are referring to? |
A That is a picture of ﬁhe planter.
Q Point to it if you would please.
.(Witness indicates.j
Q Come down in front of the Jury »lease, I think
it would be helpful. |
A This light colored area is the planter. There
are stairways, you can just. see the.edge of them
here (indicating) coming up to this lcvel;-
This is the single apartment level<(indicating)‘
and this is the passageway (indicatihg) underneath.

They walked up here (indicating) stepped up here

Bossy McCUNE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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1 (indicating), then it was reported to me that they
9 could reach, and this distance between here and

here (indicating) is about five feet, they could reach

(¥

4 up to the coping and pull themselves up.

5 | Q All right. ©Now, as I understand it, you had

6|| that knowledge prior to Labor Day weekend, is that

7 correct?

s A That's corréct.

.9 0 Now, you mentioned, gaining access by a ladder.
10] ] Do you kKnow of any~other means, was it ever reported

11]| to you, any other weans of ascess to the roof, was it

12 ever reported to you.ahy other means the way these

13 unauthorized persons ever got up on the roof?

14 A No, no reports pf anyone Seeing anybody getting

15 up on the roof any other way.

16 ' - Q . Other than through these means here?
17 A That is correct.
18 MR. LAWSOM: That's all thé éuestions I have,
19 your Honor.
20 THE CQURT: .Redirect?
MR.‘TOWNER:' Mo, sir, I believe that is all.

(vitness is . excused.)

[
e

THE COURT: Let's take about a ten minute recess.

o
o
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WHEREUPON AT THIS POINT IN THE PROCEEbINGS

AND AT ll;35 A.M. A TEMPORARY RECESS

WAS DECLARED AFTER,QHICH TIME AND AT‘

12 NOON, THE FOLLOWING PROCEEDINGS WERE B
. HAD OUT OF THE HEARING OF THE JURY.

THE COURT: Gentlemen, on this question of

pecuniary loss, taking up a few cases, Pugh

versus Yearout, 212 Va. 591, which attempts
to define the word pecuniary loss and the

word dependent, it says that - - it's

~interpretation is that it is dependency

in the sense of being dependent upon someone,
however, it could be partial or it céuld be
total.

So theréfore, we haveiin this instance,
testimony that she was harried to him, they .
were living in the apartm€ﬁt together, which
certainly would be a partial dependenée, and
I think he would have a right, the Defendant
would have a right to come in and to call her
as a witness, for the purpose of showing just
how much dependency there was, and what the

extent of that dependency was.

BosBY McCuUMNE BLOCK, SHORTHAND REPORTER. 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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So IwWll permit you to call her for that
purpbse. | |
MR, TOWNER: Your Honor suggested that at
the tiine of our éonferencé that there may be
some stipulation. All I am going to ask
Mrs. Rogers is what were her earnings, over
the period of time, youlknow, average earnings
in the two or three years pfibr to her husband's
deatﬁ, and did the family utilize those earnings
for the support, for the ovefall support, and
I think I am stuck with whatever she tells me.
I'm sure she is going~to tell the truth,
but whatever her average earnings were. I
presume that her answer was that they used the
totality of the family income for family needs.
THE COURT: It might be best to call her and
put her on the stand, because Mr. Lawson may want
to ¢cross examine her with respect to your questions.
MR, TOWNE&; Okay. All I am suggesting is that
if I amjcorrect in my assumption, then we can do it
by stipulation.

M. LAWSON: Well, I think if you are going into

that type of questioning, then I think she certainly

Boany MCCuUNE BLGCK, SHORTHAND REPORTER, 5600 MARSLE ARGH WAY, ALEXANDRIA, VIRGINIA 22310
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has the right to explain possibly what that inonay
was used for. And as your Honor inferred, this
is apparently what that cése said.

THE COURT: This is a case at 212 Va. a very
recent cas..

MR, LAWSON: I don't object to what her income
is, obviously, but I think he should call her and
give her an opportunity to ex?lain what that money
was used for.

Further though I do think the Court should
advise the Jury that the legal duty of the husband
to support his wife is an absolute duty; it is
not a gualified that if she makes X number of
dollars, that he doesn't have to contribute over
and above that certain amount.

I don't want the Jury to bé confused to
think that just because this lady had eﬁough
energy and interest>t$ work, that that.ih any‘_.
way takes away from his responsibility to take
care of her.

| THE COURT: Well, this case pretty well goes
ihto fhe case of dependency and says that it is

a question of the dependency as such, in other words,

Bosay McCUNE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, 'ALEXANDRIA, VIRGINIA 22310
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to her income and
2y income and her inco; and how ’ i
2 Ancone ana Now e income
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1 THE COURT: Members of the Jury, counsel
2

has rzgquested leave to ask additional Jquestions

o

< of this witness.

LDURCH (recalled)

& ' REDINICT BHARMINMATION

61| ZUZSTIONS BY HX. TOWNER:

7 ) Mr.o Durcn, in the cross examination of vou,

8 . Lawson asikad the buestion a3 wo your knowledge of

9 L difficulties, the lack o Liity to arrest people

10 wirich caused your curity forces over the peciod of

11 time that you were there, and you acknowledge yes, you

12 wWere aware of that.

13 MOW, @y guestion to you sirx, is wvhat steps,

14 L% any, did you pers onally take to correct that situation
15 prior to September 7, 19707

16 A I personally contacted the Captain of the McLean
17 Sub-Station on numerous occasions as part of Culf Reston;
18 talked to Colonel Durr of rFairfawx County Police and

33

19 scme of his associates or subordinates

20 Q- Without going into - - did you make any
91 requests of thew?
99 A we requested additional police protection for

eston, over the course of - -

Bosay MCCUNE BLOCK, SHORTHAND REPORTEX, 5600 MARBLE ARCH WAY, ALCKANCRIA, VIRCIMIA 22310
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£o one police patrol in the Reston area on all shifts.
Bob Horan, Ed Prichard, Esquire, the fourth X think was

Supervisor Martha Pennino.

with vandalism, trespass, that type of thing in the
context of the Reston community and the type of

awnerships that are in Reston.

naving been previocusly sworn was called for examination

and testificed as follows:

QUEBSTICHS BY MR, TOWIER:

77

174

Q (interrupting): Prior to Ssptemberx 7tn.

n ves. Over the course of '65, '66, '67, ‘64 and

I think they increased their patrols from spasmatic

We also had a meeting with Colonel Durr,

~

o) What was the purpose of that meeting?

A To discuss property concept, ways of dealing

i, TOWNER: That's all I have. Thank you.

THE COURT: anything further?

MR, LAWSCN: I have no further cross examination.
(i"itness is excused.)

MR, TOWNER: 1I'll call Mrs. Rogers.

MRS, CIEARLES ROGERS,

DIRECT EXAMIMNATION

) Mrs. Rogers, prior to your husband's death, were

Boaay McCuNE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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you employed?

A Yes.
Q How long had you been employed?
CA I got my real estate license in January of

‘64, and started part tiuse selling real estate, and

- went to full tine wien I went to work for Reston i

the summer of '64.

0 Could you tell the meibers of the Jury what
youxr average éarnings were, say for the two or three years
prior to your husband's death, average per}yéar?

A Well, of course thay varied considerably in
real estate, but I would say somewhere just under
eight thousand,

Q I see. Now in terms‘of the activities thatb
you and your husband undertook during those years_

immediately prepeeding his death, how were the funds that

You earned utilized?
Yo

A My money was never used to support the family.

It went directly into a savings account. 7For the four

~

¢ars prior to my husband's death, it paid for the

-

education of our da ughter at Duke University.

Q Tnet was your earnings?

A Yes, and some of his, Whatever went into the.

Bonay MCCUNE BLOCK, SHORTHAND REPORTER, 5600 MARELE ARCH WaY, ALEXANDRIA, VIRGINIA ._223!0
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<

ings paid for hers, but my salary was never touchead
for living, it was strictly savings and toward Judy's
cducation.

FR. TOWNER: I see. Thank you. I have

CRO55 EXAMINATION

0 Mrs. Rogers, your daughter, as I understan

it, had gotten through ICoyour

husband's death?

A That's rignt,
Q Would you tell.us what you and your husband

planned to do with the monev vou wre

that period of tima?

A You mean after she graduated?

A Well, we talked about it after we got hom.

o
w
o]
v
<
6]
ot
[0
P
fos
M
<
(s}
<
oF
]
cr
6]
e
{0
il

from her gradvation. <Charl
gotten her degree. He said that if she wanted to go
on graduate wori, why, that was her decision, but from

noy cn, my money that went into a savings account, wa

could use - - starting = ~ that year he was

o
-
(J
=~
or
I
s
[
5
O
G
o3
r
5
o
Ia)
()
it
o)

eks vacation, and he said From
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1 now on we were going to take our three weeks vacation
= altogether and we were going to travel, and that any

3 money I had made would go for our travelling.

pl
<
o)

4 Q You meantioned your 2rage income durinyg that

“

ur husband’s dzath of

e
b)

2 roughly two year period prior to Y

6‘ $8,000 a

1 Are you talking in terms of gross or net that

ow
n
)
X
o
.

Yyou earned:s
VA5 gross.

10 0 That was gross?  Then that would

—

)
<!

v

sonething

11 less than that, the net?

13 ] DO you recall approximately what that was?

14 A Ho, I don't. I mwean, there were 5o many different
15 types of exvenscs and we had a man that worked that all

16 out for us.

17 Thare was at least a couple thousand dollars of

Hy

at that camne o

i
e
0
5
T

18 £ of that, I guess, for expenses.
19 | MR, LAWSCH: That's all th questions I have.

90 TiE COURT: At the time of your husband's death,

21 Wa s yohr,daughter living at home?

a0 VINESS: Yes, sir.
. Tim CORT:  WwWas o supporting hexr in aay way?
Z0 - .
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WITNESS: Yes.

THE COURT: 1In what férm?

WITNESS; well, ghe lived with us and she
had a part time job at Reston in the restaurant
downstairs and she wasn't makihg myuch money; SO
ne was paying for her roomAand'board, thiﬁgs like
that, clotheé) while shé waé waiting to find out
if she could get into graduate school.

We gavé her a car‘for graduation.

" THE éOURT: Is she going to graduate school?

WITNESS: No, she finished -~ - she couldn't

veterinary
get ~ - she tried to get into/ school, and

' found out there is an awful lot of prejudice that

didn‘t get hervin, but she went to Fairfax Hospital
instead and studied medical technology.

She is now a medical techndlogist in cliniéal
pathology at NIH.

THE COURT: And she is'self.sustéining at this
time?

WITNESS: Right.

THE COURT:'And has been for how long?

WITNESS: Since the middle of August she started

earning her own money.

Bosny McCuNE BLOCK, SHORTHAND RE"PO!’!TER’. 5600 MARULE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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Actually, she started earning it and I told
her to gave a little. She moved into her own
apartment the first of December, and has really
been on her own, I guess, since the first of
December.

‘THE COURT: And your husband indicated that
had she wished to go to graduate school he would
see that she went there?

WITNESS: Well, he said he would help her,
but he said -~ ~ there are so many - - she could
get a studentvloan to help her, there were a lot

of ways, there were a couple of scholarships and

0]

things like that that were - - “herc were a lot of

ways you could do it that wouldn't put the full-

burden of carrying graduate school on us. .

THE CCURT: You all have any othsr gquestions?
MR, LAWSON: 1In view of the questions that the
Court has asked, vyes.

FURTHER CROSS EXAMINATION

QUESTIONS BY MR. LAWSON:

Q You said that at the end of the year she

rmoved into her own apartment?

A Yes, December lst.

BopsYy McCUNE BLOCK. SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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'THE COURT Any rebuttal evidence?

R NP ATYT AT T - ymy
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heving besn Ornv¢ous‘y sworn was roconlled foxr rebuttal,
el as follows:

BoanY

PreCayn

[2ER1 8

SHORIHA . HEponrre, SADD SRGINIA 22310

.

L



[

-3

10

11

18

19

181

DIRECT EXAMINATICH

QUISTICRNS BY MR, LAVSON:

Q) Mres. Rogers, you heaxd Fr. Dureh state on
direct and also on cross examination in wogard to the

phone. service thut was availabl , the emergency phone

could be contacted on emeryency basis, and I asked him

whether or not your stutewent was corxecht that you had

JPREN TUY SR . . ot a e Pia B K Ty o o
gotken a recorded answer, and that this cccousred on

-

G (interrutdng): I'wm talking now about before the

incident of the paint being poured on your husband, and

course, alzo afterwards.

A Now, before, I think it was - - I don't remember
exactly, but I think it was - - the only person I tried
to call before, when I saw the boys up on the roof and
thougnt I should report it, the only person I tricd to

call was Miss RBains and Y did not get any ansver at all,

-t

"

so I let it go.

2rvice that was available, lines ware available aand »peorsons

BoBoY MCCUNE BLOTK, SHORTHAND REFPORTER, 8600 MARSLE ARTH WAY, ALEXANDRiIA, VIRGINIA 22310
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1 After the accident happened, Charles told

[ ]

me to stay home and take care of things and get everything

3 done that could be done. Then I tried to call the

1 emergency service, and I did try to call the switchboard

g and I tried to call Mr. Burch. I didﬁ‘t'get any answer

6 when I called ¥r. Burch, but wihen I called the other two

1 I got a recording. 1t said, "Due to the.Labor Day holiday,

8 thege ofifices are closed., Please call after 8:00 a.n,

Y Tuesday. >

10 I know that for a fact, because if I had just

11 gotten a human being to tell, to answsr me back, to tell

12 ne point blank that thay céuldn‘t do anything, Inwguld

13 not have been ne> as ﬁpset as I was getting a recording

14 that I couvldn't even talk back to.

15 MR. LAWSON: That's all I have.

16 THE COURT: Any cross examination?

17 MR, TOWMER: HNo.

18 TIE COURT: Any additional rxebuttal evidence?
19 ' MR, LAWSON: No, that is all the evidence I

90 have.

91 (ﬂltnesé is excused.)

- WHEREUPOW TUE POLLOWING WAS QUI OF THE
e BEARINS OF THE JURY
2y

o
in
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TdHz COURT: Are you planning to renew
your &otion at this time?

MR. TOWNER: Yes, sir.

THE COURT: I assume it wouldbe on the same
basis and grounds as before?

MR, WWNER: Yes, sir. I would saj I would
think it would be quite similar.

In terms of Prospect Industries, i would again
rejterate the point I made then.

THE COURT: Then I am going to deny your
Motion, and I will noﬁe your exception.

WIZREUPON TilE FOLLOWING WAS IN THE

HEARING OF THE JURY

T COURT: Members of the Jury it's about

s}
Q

the time for taking theAnoon.recess and we will
take it now. During ﬁhis time we, counsel and I
will be working on the Instructions this will take
some time so the Jurf will be excused until two-
thirty.

WIIEREUPON AT THIS POINT IN THE PROCEEDINGS

AXD AT 12:45 P.M. THE NOOW RECESS WAS DECLARED

AFTER WHICH TIME AND AT 4:10 P.M. THE FOLLOWING

PROCEEDINGS WERE HAD OUT OF THE HEARING OF THE JURY

[Volume TT, p. 86]
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* * * * *

[Volume II, p. 91]

situation.
THE COURT: 13 was granted.
14 was granted as amended.
MR, TOWNER:  If your ilonor »nlease, this
Instﬁuction 11 and nine, oxr my Instruction ¥,

of e

Q}
C

ered only on the basis of the vzfesal of
the other Instruction which dealt with the duty
of Prospect Industries - - Gulf Reston, Incorpocated.

¢

Gince I don't khelieve that the duti

\U

3 al

the Court has indicated, I must obhject to ths

Instruc
THE COURT: Defendants' [ A was granted
without cbjection.

3 was withdrawn,

(.'

.

C was granted without objection.

D was granted with cxception.

MR, TCWMER: I believe the word sole cause is
the proper phraselogy, and particularly where we
are dealing with the medical probability, I believe
sole cause is the proper languagé.

THE COURT: E was granted.

F was granted. .

MR, TOWMNER: I want to except to it in that

'

Boesy MCcCUNE BLOCK, SHORTHAND REPORTER, 5600 MarsLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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i Instruction I is only viven bHecause the Courk
9 nas refusad H and I wiailch dsalt with the duty

3 Of Zulf Reston and Prosidect Industrises, and

I}

~ e s " Ay om0 T 3 oy - e el -y Al Ry ey oty o
4 sance 4 on't believe it is the law that these

G are tha dutiles, I have oo object,
6 Viim COORT: And then I was orantad without
1 excention.,

q . 3 15 ¢
ST N ey o5 g =y g
10 WOXra row wWord roadss

11 The Court instructs the Jury that

12 LT

16

17 a Virginia case.

o B

18 I ¢bject to the xafusal on the grousnds that

& corract statement of the Law.

|84
o
o
1

19

FPETYS TAEE TN T -1 - ) - g e~ iy
ilE COURT: i wWas refuased.,

20

MR, I renas thak:

21

[ e " i~ ~

e Court i craetn the Jucy that Suld

DD -
, Reston Ino, was o er no duky to nrotect a
IS -
e
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tenant against criminal activities of

thir d persons.”

I believe again thét is a correct statement
of the law.

THE COURT: J was granted as amended.

WHEREUPON AT THIS POINT AND AT 4:35 P.M.

THE FOLLOWING PROCEEDINGS WERE HAD IN

THE HEARING OF THE JURY

THE COURT: Members of the Jury, the Court
will read'you the Instructions. Now, this is
the law that is to be applied to the facts that

you heard from the witnesses onthe witness stand.

After I have read the Instructions, of course,

counsel will have the final argument. After they
have fihished arguing, of course, then you will
retire to the Jury Room. You wili take with you
the Instructions and all the Exhibits.

The: first thing you should do when you get
to the Jury Room is to appoint one of youréelves
to act as fofeman. That person will lead you in
all your deliberation, and will sign the verdict;
form. <You will be given after you have reached

your verdit. Of course, your verdict must be

o o O--3
Ly PeaII]
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* * * * *
[Volume II, p. 111]
IHSTRUCTION WO, F

The Court instructs the jury that the def ndants,
Gulf Reston, Inc. and Prospect Industries Inc. are not
responsible for the acts of the trespassers who allegedly
poured paint on iMr. Rogers unless in the oxercise of
reascnable care they should have reasonably foreseen that
said acts would occur. If you believe by é Preponderance
'of the ..vidence that in the exercise of reasonable caré the
Cefendants or either of them should have foreseen
that the trespassers would go on the roof aﬁd poux
raint on Mr. Rogers, then and in that event they are

liable to Mr. Rogers' estate only if Gulf Restoh,'lnc.

o

failed to exercise reasonable care to prevent the

4

Y

S

{1
w

trespe

ers from going on the roof and Prospegt
Indﬁsﬁries, Inc. failed_to exercise reasonable care in
rewmoving paint from the roof which resulted in paint
Peing poured on Mr. Rogers.

If the plaintiff fails.to prove'by a preéonderance_
of the evidence that the pouring of the paint by
trespassers on the roof was foresceable, and_that the

de fendant Gulf Rcston,'lnc. did not exercise reasonable

 care tc prevent trespassers from going on roof, then

the plaintiff is not rntitled to recover from Gulf Reston, Inc.

BosaYy MCCUNE BLOCK, SHORTHAND REPORTER, 5600 MARBLE ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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Reston,

Inc.,

Sie DA

224 LA

143

*189*

REFUSED

‘The Court instrucks the jury that the
was under no duty to the
persons irom Joing onto
nouse in guestion.

Wagnor v Saccheciampe

Boeay MaCung BLOLK, SHORTHAN
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REIUSED
JHSTRUCTION HO. X
The Court instructs the jury that Gulf Restoh[
Inc. was under no duty to protect a tenant against

>riminal activities of 3rd persons.

LDM

[Volume II, p. 118]

g
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THEREATFTER, AND AT 7:55 P.M. THE

rz
O
o
£

)

AWING PROCEEDINGS WERE HAD

THE CLERK: Members of‘the Jurj, have you
reached a verdict in this case?

FPOREMAN: Yes, we have.

THE CLERK: Is the verdict unanimous?

FCREMAN: Yes, it is,

VERDICT £
We, th2 jury, on the issue joined in the
aie of Mrs. Charles J. Rogers, Exectrix, Estate
of Charies J. Rogers vs; Gulf Reston, Inc. and
Prospect Industries, Inc, find For the plaintiff
ag;inst:
Gulf Reston, Inc., only
Proupeah- ;néastrie5f~§ﬁ377~eﬁiy
guif-Regtonr-Ingr-and-Pregpeet~industries ~Ine,
(Select one of the abov - strike out others)

and fix damages as follows:

I Under Paragrapn 1 of instruction 3
Amount: $25,000
L roportionad as follow

Bossy McCUNE BLOCK, SHORTHAND REFORTER, 5600 MARBLE’Y.-ARCH WAY, ALEXANDRIA, VIRGINIA 22310
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. 2. 22 - N e e 1. . -
1 “We the jury on the dssue JUEIn wne case oX
~ 4 - e e . ~ Ny e PR S N S - ;.l-. £2
2 ilra. Charles J. Rogers, bxecutrix of the Estate ok

3 charles J. Rogers, Deceased v Gulf Reston, Incorporated
4 znd Prospect Industries, Incorporated f£ind for the

H plaintiff and against

6 "~ sulf Reston, Incorporated only

7 Drasscet-Induséries, ~Tacoreowaked ANy

8 ' Guli-Regsens—iv efeerdfe«— aad-Prospeei-Zadustrias,
91 £a e“fﬁéﬁméeé

10 {salect one of tha above and strike out others)
11 and fix damagas as follows:s

12 ’ T. Undar papargrapn 1 of Ins truction 3 amognt
13 425,000 to b2 proporticned as follows:

14 t0 Hrs. Charles J. Rogers 520,000

15 to Judith Rogers, daughter 35,000,

16 II. Under paragraph 2 of Instruction 3, amount
17 550,000 to be propoxrtioned as follows:

18 to Mrs. Charles J. Rogars, $50,000

19 to Judith Rogers, daugnhter ' .

20 III. Under parzaraph 3 of Instruction 3, amount

/ whEiliom . Clardy

Vi

22 | L

L

Bossy MCcCUNE BLOCK, SHORTHAND REPOATER, T 600 MAKBLE ARCH WAY, ALEXANDRIA, VIRGItitA 22310



1 ’ - To Mrs. Charles J. Qoygers 520,000

2 , TO Judith Regers, Daughter  $5,000
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HE COURT: - Mewbers of the Jury. I assume

Ly yoax verdict you find there is ac liability

o

on the oart of Prospect Industries and you . ¥ound

against Gulf Reston, only?
10 :

That 15 so.

11
THE COURT: T will have to ask you to return

3 -

to the Jury Room and Iring back a verdict with

13 '

respact to Prospect Industries only, on the

14

50rry, your Honor, I

THEE JURY RETIRED, APFTER
18
WHICH, URPON THEIR RETURM TUE FPOLLOWING

19

CRITTA T i3] o 1 : -
_ cHE CLEREK: ve, the jury, on the issue
21
s b | b, - o Rl -
joluna in tne cacge of irs. Choarles J. Rogers
2
™ S IPSE SR g -~ ~ o~ -
crroutcix, Estate of Chirles J. RogRrs vs.
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194

find for the Defendant,.Prospect Industries, Inc.

/8/ William W. Clardy
Foreman

THE COURT: Is there any objection to the
form of verdict?

MR, TOWNMER: Not that I am aware of at this
time, your Honor;

THE COURT: Do you wish the Jury polled?

MR. TOWNER: No, sir. |

THE COURT: ‘Members éf the Jury you will be
excused at this time; - Thank you very much for
your services. |

WHEREUPON AT THIS POINT AND AT 8:10 .

P.M., THESE PROCEEDINGS WERE CCNCLUDED
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