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VIRGINTA:
"IN THR CIRCUIT COURT FOR THE CITY OF CHESAPEAKF
GORDON COLFMAN,
Plaintiff,
"-—
CHARLES ¥, HIGH
2540 Marion Drive

Chesapeake, Virginia,
' © Defendant.

MOTION POR JUDGMENT

The Plaintiff Gordon Colcman, moves this honorable Court for
judgment againat the defendant Charlea E. Righ in the aun of Twenty—five
Thousend ($25,000. oo) Dollars for this, to-wit: R

1. That on or sbout the 18th day of April 1966 you did
undortake to remove a certain oak tree which wvas npptoxinntely 30 feet in
height located on your property at 2540 Marion Drivn. Chc-apeake, Virginia
and othcrvise reforred to as Lot #69 of S, W, Hale 2ropqrty, Great Bridge,
. (‘heupcake v1>rgin1a. ‘ |

, 2; That the said troe was in close proxinity to the rear of
the home locatod on said premises and was in faet axtcnding over a portion
of the roof of laid hone. ' |

3. That at the tino and place aforcoaid thc Plaintiff at the
1nv1tition'6t ;he_defendnnt, vas on said premises and np a result of the
negligcht, reckiéoi add careless conddet 6f_said‘defcndd£€ and his failure
to use reahbn;ble{uhd proper care indvdllo his ﬁogligened in failing cd warn
the Plaintiff of the great and 1npend1ngvdnngét._ho :hefa&ié'defenaan: did
cause the txhg §o fd11 upon said Plaintiff causing him ﬁgddt, pernanedt and

serious personal injury and damage.



4, That as a result of such negligcncc aforesaid the Plaintiff
auffered a fracture of the left clavicle a fracture of tbe left acromium,
a’fracturn of the lgft ocapulq, contusions qf‘the head, arms and body; that
said Plaintiff was confined in the hospital for over a period of ten weeks

and that he has been perm&nently damaged, disabled and injn:ed, lost huge

sums by way of ihcdme and amﬁloyment and has incurred and is incurring large

sums for hospitqllgnd meaical prcﬁses in order to be cdied of his injuries.
S. ifhat as a result of the negligence afofés&id the Plaintiff

has sufferad da@jgéé in the sum of Twentyéfive Tﬁousandii$2$,000.00) Dollars.
| WHEREFORE, the Plaintiff prays judgment andvcdéts against eaid-

defendant in the sum of Twenty-five Thousand ($25,000.00) Dﬁilhrs.

GORDON COLEMAN

Robert E. Gibson

Attorney at Lav :
Box 5025 : . .
Chesapeake, Virginia :



VIRGINIA:

IN THE CIRCUIT COURT FOR THE CITY OF CHESAPEAKE

GORDON COLEMAN,
| _ Plaintiff,
v. ' o . AT LAW
. ’ o mo
CHARLES E., HIGH,

Defendant, : _ .

ANSVER AND GROUNDS OF DEFENSE |

Now cdﬁeﬁ the defendant, Cﬁarlci E. High, and as and for his
answer and 3round§ of defense to the.nottoﬁ for judlncnt:e*hiﬁitcd against
 him in this cause, states ss follows: | | |

1. The dcfond.nt admits the allegatlons in paragraphs One and Two.

2, The dcfendlnt denies paragrnpha Thrce, Pour and Five,

3. vThe dqfendant wno»frco of-negltgence which cauged or contributed
to the accident.

’4. The plaintiff was guilty of negligence whiéh caused or contributed
to the accident. o

5. The plaluttff assumed the risk.

6. The defendant denies thac he is indebted to the plaintxff for
any sux of money whatooevcr.

7. The dafendant will rely on such other and £Urther defenses as
may devglop between now and the trial or duriﬁg-the heariﬁg_qf.this matter

on its merits,



CHARLES E. HIGH

By

‘ o 0f Counsel
Allen J. Gordon, p.d. ‘ :
P. 0. Box 13226 -
Chesapeake, Virginia 23325

I hereby certify that a true copy of the foregoing Answer and Grounds
of Defense was mailed to Robert E. Gibson, attorney of record for the plaintiff
at his office address, Box 5025, Chesapeake, Virginia, on this the 23rd day of
April, 1968, o - :

[

- TRTien 3. Gordon



In the Circuit Court of the City of Chesapeake, on Monday
the 4th day of_June, In the Year of Our Lord

Nineteen Hundred and Seventy-Three.
¢ PRESENT: The Honorable William H. Hodges, Judge.

‘GORDON COLEMAN, Plaintiff

vs. |

{ CHARLES E. HIGH_,. Defendant

é VAThis day came again the above—named parties, in person, and by counsel,
and came also the Jury heretofore selected, this case Eaving been continued from
the lét.day of Juné, 1973, ‘and after having fully heard the evidence and argument
of counsel, retired to their room to consult of a verdict, and after some time
f‘returnéd into Court having fouﬁd the following verdict: "We, the Jury, find fér.
»f the Elaintiff and fix his damages at $5,000.00, Johnnie Grandison,‘Foreman".
Thereupon the defeﬂdant, b§ counsel, moved the.Court £§ set aside the

¢ verdict of the.Jury as being contrary to the law and the evidence, which motion

3 tﬁe Céurt ovef;ﬁled, to which action of the Court thé defendant duly excepted. -

Thereupon it is considered by the Court that the Plaintiff recover against

i the defendant the sum of Five Thousand ($5,000.00) Dollars, the amount by the Jury

i in their verdict ascertained, with interest at the rate of six (6%) per annum. from

5,the'4th day of June, 1973, until paid, and his costs, by him, in his behalf expenc

ed.




’.

; 'IN THE MATTER OF ALLOWANCES TO JURORS FOR THEIR SERVICES AT THE MAY TERM OF COURT.

The Court doth allow ‘unto: A. W. Matthews, $8{é0; James Forbes, $10.00;

Aivah L. Cuthriell, $lb.00;_Arthur E. Watts, $12.00; Joseph P. Dettmer, $12.00;

i

,Eddhnnie Grandison, $10.60; Mrs. Ada C. Burke, $9.50,

for their services as Jurors
i :

N . . -
jat the May term of Court, payable out of the Public Treasury.

g ey



VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF CHESAPEAKE

GORDON COLEMAN, | | .

Plaintiff, :
AT LAW
vs

e

| NO. 12466-M
CHARLES E. HIGH, ' ,

.

we

Defendant.

NOTICE OF APPEAL

| The Detendaﬁﬁ in the above styled cause, CHARLESYE. K!Gﬂ. is aggrieved
by ﬁhe Judgment Order entered in this cluaevbf the Circu1t C6urt of the City of
Chesapeake, Virgtnia, on Jung 4, 1973, and hereby files his Notice of Appeal prior
to thirtj (30) days dffer filing of Judgment Order and atqiei that he will apply
to the Supreme Court of Appeals of the Connonuelltﬁ of Vlrginia for a Writ of Erfor.
ASSIGNMENTSOF ERROR |

CHARLES E. BiGﬂ, the Dgfendpnt in this cause, assigns the following errors:

1.. The Coﬁrt‘errcd in failing to strike the pllihtiff's evidence snd enter
& summary judgnenﬁ,at the.conclusion of the plafntiff's cﬁidence.

2. The Court erred in failing to strike the evi&enée and enter & summary
‘judgment at the cdnclugion of all the evidence.

3. The Court erred in granting the plaintiff Instruction Ro. 3.

4. The Court erred in 3ran££n§ Instruction No. 5. |

5. . The Court erred in refusing Instruction No. B-1.

6. The Court erred {n rgfusing Inltruction No. D-1.

7. The Court erred in refusing to set the jury verdict aside as con-

trary to the law and evidence.



" STATEMENT OF PROCEEDINGS IN LOWER. COURT

A transcript of testimony and other incidents of the trial wili hereafter
be £iled. . -
'CHARLES E. HIGH

By

of éounsel

Allen J. Gordom, p.d.
P, 0. Box 13336 .
- Chesapeake, Virginia 23325

I cettify_that & true copy of thevforegolns pleading was mailed to Robert
E. Gibson, Attormey, 1105 Poindexter Street, Chesapeake, Virginia, and to Jack

K. Moulton, Attorney, Board of Trade Building, Norfolk, Virginia, this 29th day
of June, 1973,
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Mr, Coleman = _ ‘ ‘ _ f  - 6

(The witnesses left the courtroom.)

v.‘(Openihg statement presented by Mr. Gibson.)

(Opening statement presented by Mr. Gordon.)

MR. GIBSON: We would Iike to call Gordon Coleman.
[ ] t [
‘GORDON COLEMAN, Plaintiff, having been
first duly sworn, was examined and
‘,Eestified as follows:
[ * ' _ *
DIRECT EXAMINATION
BY MR. GIBSON: |

Q Please state your full name and home
addiesn. .i.i | |
"L_t Gordon C. Coleman 1100 N.Aéacia Ave,,Anahein,
California.o , How old_' are you?

A Forty-seven.
a wWhat is your present occnpation?
A I work for Arvin Induutrieg; asgsembly.
o What is the name? |

A Ar#in Industries.- |

‘.Q‘ Now, on the 18th day of April 1966, where

were you living?

F 2570 Marian Drive, Great Bridge.
Q And at that time, were you émployed?

A Yes.

BIGGS REPORTING SERVICE
NORFOLK, VIRGINIA
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Mr. Coleman , ' N 7

Q ' Who were you employed with?'

- A | Virginia Carolina Electtic;
‘Qv What was your average wage at Ehat pérticulat
time? | | |
A After deductions and evcryfhing, it was

probably around $135.00 a veek.

Q Now, I'll ask you whethér or not that was
the day in which ‘you received this injury?
§ It was April 18th, around 4 :30 or 5:00 4n

} éhe.aftetnoon.

o 19667
‘A - 1966, _
Q And was it at the home of the defendant,

. Charles E, High?

A : '.Yes,.it ﬁas, .
Q And where in relation torhis house did thig
accident occur? | | vl -
A It waa'in the backyard of his home,
Qo "And I'1l ask you where were you or how was

it that you first received a call? Wwho called you to come

'there?
A . My nie¢§; Charlés'ﬂigh's wife.
o | I see. And about wha£ time in the afternoon
was it? o |
A1 figu?e around 4:30 or 5:00.

BIGGS REPORTING SERVICE
NORFOLK, VIRGINIA
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Mr. Coleman » S -8

Q : ‘What were you doing at tﬁe time she came
to the home? | | o
A | 1 just got home from wo:k'and I started to
sit down with my brother-in-law to watch television, when my
niece came down and asked us to come dqwh and help Charles,

Q . Dpid you go there to the hoﬁe to see what

- the difficulty was?

A Well, we ran down there. We understood he
was in trouble.. The tree was fixing to £all on his home and

everything; e ran down there and the tree had already been

cut at the base of the tree, and Charles -}he»had rope tied there.

I don't remember exactly what he had them tied to. Ptobabiy

'another tree. He asked us to swing on the rope so if the tree

‘fell, it wouldn't go into his home.

0 How tall was‘this tree? (
| A I would say thirty-five or forty foot. 1
just assume-‘ | .
| e It was a tall tree?
A | It was a tall tree, ves.
0 - what was the size of the base of the tree,
approximately? v _ _ |
_L S I would say probably maybe thirty inches
maybe. ' -
Q Now, did you take pictures of the tree

after it had been -

.

s AL T,

! : BI:GGS REPORTING SERVICE . - ;
- NORFOLK, VIRGINIA H
3 P i s '
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~ Mr. Coleman . N L 9

A Yes, ,
[ Do you have the pictures with you? -
A Yes, I have.

MR. GIBSON: Your Honor please, we would like to

vintroduce these and ‘have them marked.

THE COURT': Have you seen the pictures?

MR. GORDON: Yes, sir, your Honor.

THE COURT: Any objections?

- MR. GORDON: I have none.

" THE COURT: All right, sir. The five pictures will

 be received and marked as plaintiff's exhibiﬁs one
‘through five.
. » .
BY MR. GIBSON:
‘Q I hand you firat plaintiff's exhibit number
three, and is that the picture that shows the front of the
home and the type of treea in the area?

A- _ . - Yeas P Bil‘ .
@ And vhen were these pictures taken,
approximately? ' |

- A, They: were taken just before I went back to
California, |

MR. GORDON: I couldn't hear.

MR, GIBSON: Just before he went back to California.

* * *

BIGGS REPORTING SERVICE
NORFOLK, VIRGINIA
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BY MR.

BY MR.

GIBSON:

e

 at that time? .

Q'

A

 This is the condition that you found it in

Yes. _
And this is the front of the home?

Yes.

f~THE COURT: 'Mr. Coleman, I ask you-that you speak

tnp louder and more into the microphone, so the jury

”'and counsel hear everything.'

'_THE WITNESS: Yes, sir.

GIBSON:

'Q'

I show you plaintiff 8 exhibit one, and is

that the stump and portion of the tree that 1: at the rear of

that building?

and it shoﬁs a:tree

just two additional

A

e

> o P

o

A

.'Q _

-’

‘This is after the tree was cut up.

Then I'll show you plaintiff's exh;bit two
there growing in the sam@_drea.

Yes, sir, R

Is this a similar type of tree?

It's a similar tjpe, yes, like this.

And plaintiff's exhibits four and five are
shot§ of the same area? o

Yes, sir.

Now, when you arrived there at the house,

BIGGS REPORTING SERVICE
NORFOLK, VIRGINIA )
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Mr. Coleman ' | : f | _' - 11

was theze any discussion or decision made by you and Mr. High.

relative to what should be done or what should not be done?

A It was no conversation other than swing on

the ropes while he cut the tree from the back._ He had already

made one cut on the tree.

Q ) Right.

}L o Then he proceeded to make a cut from the
back, and he’whnted us to swing on the ropes so the tree

wouldn't fa11 1nto the home.,

@  Was he off the ground or was he at ground
level? » : B | B
| A He was at ground level.
v Qo What was hé using to maﬁe this cut with?
A A chain saw.

Q ‘Do you know whether or hot he is in the
buéineas of removing trees? |
.-L, . Par as T know he isn't.
o Did he express any concern or say anything

to you relative to ahy danger or anything of that nature?

A 'No, there was nothing menfioned.
0 | Any warning given to you?
A No warning. -
Q Now, was the tree leaning toward you or

toward the home at the time that you went there?

. A It was leaning back toward the home,

BIGGS REPORTING SERVICE
NORFOLK, VIRGINIA
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Mr. Coleman | | - | 12

o Andehat 1nstxﬁction'did’he give you,
if any? _ | | _
| A He just told hiﬁ father-in-law, which is
my brother-in-law, and my-elf to swing on the ropes, to make -
sure the tree didn t fall back on his home. _ |

Q Did he indicate where the tree would fall?

A He said the way he cut it,-it would fall
straight out. | | B ”

5 Q' What haépened then?

L. . He proceeded to make his second cut on the

back side of the tree, and when he did the tree turned on its

stump and fell toward me. When I saw the;tree, what it daiqd,

it twistedlon the stump. When I saw what happened, T startad to

‘run and cadght my foot in the rope 1 was swinaina or and the

tree tell on me instead of straight out.

You were carried to the hospital?

o
A Yes.

o Which hospital?

A Norfolk General. , ,
Qe How many days were you in the Norfolk

General_Hospital? _
| A It was either three or foﬁr days.
Q - And were you treated by a doctor at the
Norfolk General Hospital?

v; Yes, sir.

BIGGS REPORTING SERVICE,
NORFOLK, VIRGINIA
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Q Who was that doctqr?
A Dr. Spear.
MR. MOULTON : Mr. Gordon, do you want to look_at
this? o | |
MR. GORDON: No.
MR.. MOULTON: No objection? |
MR. GORDON: No objection. 1It's Norfolk General,
isn't it? |
MRf GIBSON: This is Dr. Spear.h o ,
MR. GORDON: 1Isn't he going to be ﬂere to testify?
MR, GIBSON: Yes. Want ép hold it until then?
MR,

BY MR. GIBSON;

e

Norfolk General

. A

MR.

GORDON: Don't you think it would be preferable?

% K .

I'11 ask you if that is the bill from
Hospital? |

- Yes, it is,.

THE

GIBSON: I would like to have that introduced.

COURT: It will be received and marked as

Plaintiff's exhibit number six.

BY MR. GIBSON:
0

of this acciden
'Av 

{ f :
& * o~

What injuries did you receiie as a result
t?

I had a concussion of the left side of my

BIGGS REPORTING SERVICE
NORFOLK, VIRGINIA
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Mr. Coleman | o ' ' 14

“head, and-my shoulder and my left arm.

 0 - Did you have any fractures?
'L‘. Yes. Two fractures in each broken place.
Q | Now, you were released from the hospital

then approximately four days, is that right?

A _Yeé.v )
| Qe And did you return home?
A Yes, I came back to the address where I was

‘living at the time.

e Did you continue receivihg treatment from
Dr. Spear? |
| Y Yes. ]
Q And how ldng,,approximateiy, did you receive

treatment,f;om him?

_'A_ _ I would say anywhere from six to seven
weeks. | | _

v'Q And do you know the number of visits
actua;ly that you went - do you remember how many visits you
went?: o | _

A I don't exactly remember how many visits

it was. Perhaps once a week, whenever I was, you know, having-~

Q Difficulty?
A  Difficulty.
Q - Later were you confined to the Veterans

Hospital, or,did YOu go to the Veteranq Hospital?

BIGGS REPORTING SERVICE
NORFOLK, VIRGINIA
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A I went to the Veterans Hospital for ten
weeks gfter I was released from Dr. Spear. | |

Q What was the reason for going to the

Veterans Hospital?

A I contacted hepatitis.
Q- Well, was that related tc¢ this accident, or

are you in position to say?

MR. GORDON: That's medical opinidn, and I don't

ﬁhink he is qualified to éxpress that opinion.

THE COURT: All right, sir.
' * - * .
BY MR. GIBSON:.
0@ . What treatment aia you receive at the
Veterans ﬁospital? |

MR. GORDON Your Honor, unless it's'related to

this and it is some testimony to tie it together,
I submit it is not admissable to the jury.

THE COURT: You're going to have to lay the proper
foundation. :
* .' *
BY MR. GIBSOd:
0 At the time of going to the Veterans
Hospital, were you stiil having difficulty with your shoulder?
L Y;s.{l vas.

Q ~ And you were there for ap?toximately ten

BIGGS REPORTING SERVICE
" NORFOLK, VIRGINIA
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-Mr.‘céleman ) o : | ’ 16

weeks?

| ‘T§n veeks.

Q 3 Then subseéuently, I unde#stand you left -
that 13/ 1e£t-£hisvarea?

A ’ Yes.

‘rQ . Where did you go? .
A | f went to California. |
Q- And did you go back to work?
B Y Not right away, no. |
e why didn't you?
A Well; I wasn't strong enéﬁgh to go to work

at the time. I was too weak and I had to get my health back

before I tried to take a job.

Q Did you receive treatment in California?
A: Yes.

_ ' Who was your doctor there?

.A Dr. Dgniei Coleman,

>vQ _ What difficulty have you experienced over

this period bf time that has elapsed since the injury?

A From the injuries?
‘Q .. From your injuries,
A I have had a constant pain in my shoulder

and in my arm and my head. I have headaches continuously.
Q ' Do you have any difficulty in using your

arm or shoulder?

BIGGS REPORTING SERVICE
NORFOLK, VIRGINIA
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Mr. Coleman - - e 17

. A - Yes, sir, I‘do.
_ '@ Is there any visible sigh‘of'this injury
on your body at any point? |
) 'A‘, | Yes, I have a big hole here in my shouldei
which never corrected itself, and I 1ost:use}of this left arm
alméat. As far as the strength goes, I have no strongth'at all.
Y ’ Now, have you seen any other doctor since

your return from California?

A ' Yes, I went to see Dr. Jennings two days
ago. |

Q  Did he take x-rays as to your condition?

'L‘ Yes, he did.

Q Now,.relative to your lost time, were you

out of'émployment from April 18th until November 22nd?

A ~ Yes, I was,
Q Did you try to go back to work?

A~ I tried to go back to work, but I couldn't
maintain my job. |
Q Your gross pay before the accident was

$130.00 you say, approximately?

A $130.00 to $135.00,

(1} And did you make more or less at different
occasibns?:. _

A I made less. I couldn't §o back in the job

I was working in, construction, so I had to take a different job

BIGGS REPORTING SERVICE
NORFOLK, VIRGINIA
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and also deduction of pay. ,,

Q How long after you were summoned, that is
to Mr. High's house, was it before the tree actually fell?

A It was very shortly after we got there,
because ﬁe.héd already made one cut on the tree and it was
leaning; A§ soon as we got there, he told us to get hold to the
ropes, whiéh-ﬁa did, and he made the second cut in the back of
the trée. I would say perhaps five or ten m§nutes.
| Q- You say_ﬁhere was no diséussion of procedural
outlines? o

A | No, he said he was worried that the tree

s

was going to féll on his home.
| ./Q‘. Now, at the time that you were in the
hospital, did they set these fractures, or what kind of pro-
cedure was followed?
| A They‘put me in a sling which I wore for
six weeks. “They didn't set the fracture or anything. They said
they would correct themselves, which they didn't.

Q iYou say they did not correct themselves?

A No, because he said the shoulder and every-
thing would correct themselveé, but the disfigurement and
everything is still there. | _

o What, if any, difficulty h#ve you suffered

as a result of the use of that arm?

A Well, I can only get my arm so high as far

" BIGGS REPORTING SERVICE
NORFOLK, VIRGINIA
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Mr. Coleman o : . 19

as‘reaching, and I have difficulty if I try to get behind my

back or anything like that.

Q . | You mean in raising your arm?
A Yes. |
Q- And I'll ask you whether or not you have

made any comparisons with the size of your arm?
A Yes, it's deteriorated. It never came back
éd norm@l size, and I lost muscle strength in my left arm.
E o I would ask you whether or not you suffered
any long period of pain relative to this injury?
A - I have a pa;n:all the time in my left arm.
I take medicine for it. I take muscle relaxeiﬁ for almost eight

years now, piin pills. .

Q Thgt 1svto relax the muscles and ease the
pain? |

A Yes, it is.

Q What effect, if any, has this injury had

upon your netv§s - that is, as to your ability to work?
o A I have pinched nerves in the shoulder and
arm and have nervous reactions.
Q} | Now, please state to his Honor and to the
members of the jury what your physical condition was prior
to the accident. ,
A I had no - anything at all as far as I know

wrong with me. I worked everyday and I was in good health,

’

BIGGS REPORTING SERVICE
NORFOLK, VIRGINIA
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! Q  - I'll ‘ask you whether or not thexre will be

2 any necessity for yon to have continued treatment?

3 A 1'1l probably have treatment on this |

4 probébly thé rest of my life.

5 | !MR. GORDON: Your.Hopor,‘I 6bject to that.

6 THE COURT: The Court is.going to instruct the jury
7 that you will disregard that statemént. It would

8 " have to be a medical'conclusionlbased on an opinion
9 of someone who is an exﬁert. Th¢ Court regrets to
10 'ihte;rupt you. Ladies and Gentlemen, not to

n fdiVulge'my business, I'm having a luncheon meeting
12 - w1th the City Manager and Director of Public Safety
13 and Chief of Police about some matters. I didn't

14 want you to think I was frivolously 1nvading your
15 f#me. I'm goiﬁg to.recess now until 1:00. During
16 .the recess, don't discuss the case among yourselves
17 ’ o::with anyone else. Don't go view the scene of

18 || where the accident happened. Don't read any reports
19 or material that might aivulge any information, or
20 listen to any. If anyone tries to approach you to
21 discuss the matter with you, inform the court or the
22 sheriff. We will stand in recess until 1:00.
23 (The cdurt recessed for luncheon and reconvened
24 at 1:20 P.M.) | |
25 .

(The jury entered the jury box.)
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MR._GIBSON{ © - If it please his Honor,tthe doctors are

_ here. _
THE COURT: = All right.
MR. MOULTON: Judge, do we have an X-ray view box in the

court here? I know the court usually has
One. ’ ‘
THE COURT: = Yes. No objection to Mr. Gillette stepping
. into £he jury room to obtain.it?
MR. MOULTON:  No, sir. | |
THE COURT: : Mr. éordon, inasmuch as we have already
- broken with this witness, any objection to

taking the doctors out of order?

MR. GORDON: ' None at all, your Honor. -
THE COURT: . Which doctor will you have first?

MR. GIBSON: Dr. Spear.
| (Dr. Spear called as a witness for the
plaintiff, and sworn.)
f ‘ L ] *
" DR. CURTIS V. SPEAR, Witness, having
been first duly sworn, was examined
and testified as follows:
* ' * *
DIRECT EXAMINATION
BY MR. MOULTON: |

o Will you state your name, please.

BIGGS REPORTING SERVICE
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A :'-'Curtis'Spear.'

o And Dr. Spear, I will ask you, sir, what
is_you? profession? ‘

A "I practice medicine.

- MR, GORDON: We will stipulate he's an orthopedic

surgeon, specializing in the bones and joints.

THE COURT: All right, sir. Any questions?

~ MR; MOULTON : No, sir. As long as Mr. Gordon

stipulates Dr. Spear is an'orthopedic surgeon and
 & specialist.
MR. GORDON: Yes, sir,

 THE COURT3 What counsel has just done, mther than
'to go into the doctor's educational background and
'traihing thaﬁ he has had..counscl has stipulatéd
that he ié-a!qualifiod practicing physician with a
specia1t§ in orthopedics.
| * * o
BY MR. MOULTON: .
'Q Would you for the jury, please sir, and the
Court's edifiéation, tell us what orthopedics involves, sir?
| A . Orthopedics is that branch of medicine that
has to do with injuries and abnormalities of the muscuiar-
skeletal system, that is the arms, the legs, the back and neck.
Q In addition to the regular four year medical

degree, Dr. Spear, to becomé a medical doctor, how many more

, BIGGS REPORTING SERVICE
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yeats of ﬁodical stﬁdy is required to become a qpecialist such
as you are,vsir? : - ' |
| A ’ It takes a year of internship and four years
of resiaency, that is spacialization in orthopedics.
Q " A total of five years in additiog_tc a four
year medical degree? |
A Including intetnship, jes.
Qo In your'capacity as an orthopedic specialist,

did you have oécasion to examine Gordon Coleman?

A - 'Yes, I did. -

Q- When was the.first time that you saw Gordon
Coiehgn? |

A April 18, 1966.

o} Did you take any type of history from Mr,

Colenan when you saw him, s8ir?

A Yes, I did. _ _

o Would you give the jury and his Honor the
benefit of thé history Mr. Coleman gave to you?

A He said while at work, he had been struck
by a falling tree, that the tree had struck and injured his
left shoulder,

o Did you haka an examination of his shoulder
and his whole body?

A Yes, I aid.

Q\ Would you tell the jury and his Honor when

i
'

1 Y
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you made-ﬁhis examination, exactly what you found?

| A Th§ patient was found to have pain over the
left shoulder region, both in the area of the outer part of the
collar bone or clavicle, as well as pain over the back part of
the shoulder, over the scapula or shoulder biade area. There

was pain on movement of the arm either by the patient attempting

to move the arm, which he could not do, or with the doctor

passibely raiping the arm. There was crepitation on moving the
arm, when the eXhminor.placed hig hand over the uppermost part
of the arm, the fractured collar bone made a crepftation or
ctacking type movemené. There was also a congusioﬂ of the left
scalp regioh, but the aqraﬁe is on the left side of the head but
the area was in the shoulder that wgsvinjured;'

e Did you order any-x—rays be taken of this

patient, Gordon Coleman?

A Yes, I did.
Q. Did you examine those X-rays?
v;& . Yes, I dia.
¢ - Would you tell his Honor and the Ladies and

Gentlemen of the jury what the X-rays disclosed?

| _ A The patient had a fracture of the left
clavicle oi left collar bone area, less than an inch from the
outermost part,'from thg part here. There wasvsome‘displacennnt
of the area. There was fracture of the left acromium, the

outermost part of the shoulder blade area. There was a fracture

f BIGGS REPORTING SERVICE
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of thdlcoronoid[ area, which is an additional part of the

shoulder blade area. And these ﬁere»the majo: areas of fracture.

o Did you order this man to be hospitalized?
A Yes, I did. |

Q And while he was in the hoipital, did you
treat him, sir? | \ | |
L~ : Yes, he'was treated with immobilization of
the arm, first with a.gling and later with a str&pping of the

arm to help to hold the fractured collar bone in place.

0 Now, did you visit with him daily in the
hospital? | | | |
A Yes, sir. I aid. ~
o When did you release him from the hospital,
sir? | o | '
|  §_ . He was discharged on April 21lst.
Q. When he was discharged from the hospital

on April 2lat, did you release him at that time or did you
order followup examinations and treatment?
.A ‘I asked him to come into the office.on the

25th, which he did. | |

0 And after his release froﬁ the hospital and
your first visit with him after hospitalization on the 25th, wher
you saw him in your office, did you subsequehtly see him and
treat him on cher occasions?

A ~ Yes, the strapping was readjusted on May 7th

BIGGS REPORTING SERVICE
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\

May 9th, May 16th, and.then on May 24th, On May 24th, X-rays

were taken and he was taken out of tﬁe'aling and started on mild

Q- | Dr. Spear, you have described that when you
first examined this man, the pain that you found in the various
areas of his.left shoulder and his back. After you hospitalized
him, wouldlthié pain disappear or would it be normal for him to
expefience pain while he was in the hospitai in the condition
you have described? B |

A He would be expected to have some pain contin
uing, but.decreaﬁing in amount; ) | |

' How about after he was released from the
hospital? Would it be normal for him to continue to have pain
or should he be pain free? |

A } No, I would expect him to continue to have

discomfort, even after removal of the sling after he began to

work on getting back motion. It would be expected he would have

Q Did you ever come to any conclusion as to
whether or not this man has a permaneht disability or not, sir?

A He came back in follo?ing admisgsion té anoth
hospital on April 23rd. At that time, he had good motion. He
had a residual step off or a slight deformiiy of the outermost
part of the clavicle at the site of the fracture, collar bone.

He was still having some symptoms at that time and I did not feel

r
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he could be evaluated for permanent-partial disability. I have
not seen hih since that time up until today. '

e Have you had the benefit of examining mediéal
reportu from any other physician;\that have treated this man?

A Y;s, sir. - I have.

, Q | Have you had'the beheflt'of examining X-rays
taken of this man's shoulder by docﬁors‘or hospitals other than
yourself?_v | B

‘L_‘ ~ Yes, sir,

o ~ Are yéu in a position today, Dr. Spear, based
upon your treatment of this man and the other knowledge that
you have accumulated conceining his condition, are you in a
position to say whether or not he has a permanent disability?

_ﬂ From looking at'the\x;rays and from seeing
the reports‘oflthe doctor that examined him recently, I would
certainly agtéé he has a permanent defect as a result of the
injuries. And if he is having symptoms relat@d to the permanent
defects, then it would be fair to say he has a permanent-partial
disablement &s a result of the injury he sustained.

VQ _ | Dr. Spear, you treated the man in the
hospital daily. yon said, sir, and in addition you saw him on
various occasions in your office. I'm going to hand you a Xerox
copy of the bill from your office and ask you to examine that sir,
and tell me whether or not that is your bill for services for

treatment and/or any report that you may have rendered in
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accordance with that;treatmentzn

L  ' '_Yes, sir.

MR. GORDON: One second. The portion of it dealing
" with the report isn't coming in. He's going to have

' to exclude that.

v;MR; MOULTON: 1Is there any,#harge for any report
.or_gnythinq? |
Avi On your éopy, there is not. On a copy I
brought alongsﬁith me, there is one additioh§1 report, but on
this it does not include any. | ‘} |
MR. MOULTON: Thank you, sir. Mr;'co:don had the

opinion some of this was for reports. I would like

~ to offer this in evidence.

;THE COURT: It will be received as plaintiff's
‘exhibit number seven. | |

MR. MOULTON: Thank you, Dr. Spear. Mr. Gordon may
have a question. .

MR. GORDON: I have no questions.

THE COURT: Any objection to the doctor being

excused?

{

. MR. GIBSON: No objection, your Honor.

' MR. GIBSON: I would like to call Dr. Jennings. I

‘think he is in the witness room.

(Dr. Jennings entered the courtroom and was sworn.)

" " *
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WALTON STANLEY JENNINGS, w1tness, having
"been first duly sworn, was examined and
testified as follows:
* . ..‘.
- DIRECT EXAMINATION
BY MR. MOULTON:
| 'y - Would you please state jour name and

address and occupation to his Honor and the_lady’and gentlemen

A ‘Walton Stanley Jennings, General Practitioner
in Chesapeake, Virginia. _
MR. GORDON: We will stipulate that Dr. Jennings

~is a general practitioner in Chosapoake and licansed
by the Commonwoalth.

THE COURT: Is the stipulation acceptable, gentlemen?

MR. MOULTON: Yes, sir. And he is fully qualified?

~IMR. GORDON : As a general practitioner, yes, sir.
THE COURT: The stipulation is, lady and gentlemen
of the jury, that Df. Jennings is allicenaéd
practicing physician in the Commoﬁwualth of Virginia

i 1nAgenera1 practice.

* ] K »
BY MR. MOULTdN:

Q How many years have you been practicing,

Dr. Jennings?
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A - Twenty. Twenty-one, to be exact.

o All right, sir. Are you on the staff of any

hospita1a 1h the Tidewager area, sir?

A Yes, sir.
| e wa‘many hospitals are you on the ataff?
Which ones? S o
| Li~ ‘DePaul, Leigh Memdrial, Notfolk General,

Kings baughters.
Q | 'DéPaul, Leigh -

A Norfolk General. Kings Dahghters.

 ‘Q You are on thé staff of four hospitals?
A Yes, sir. |

‘_Q Now Dr. Jenninqs, at the request of counsel

for the plaintiff here, Mr. Gordon Coleman, did you have a
chance go make an examination of Mr. Coleman recently, sir?
A , Yes; sir. On May 30th, this past Wednesday.
Q- Prior to ﬁaking your examination, were
you furnished background material by way of doctors reports,
hospital reports, from Dr. Curtis V. Spear, an orthOpedistlwho
had previously seen Mr. Gordon Coleman? |

A Yes, sir. They sent a photostated copy

of the hospital file and a photostated copy of his letters to

_Mr. Gibson, and also there were some copies of little brief

notes of physicians in California.
Q Based on that medical history that you have
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establighed, did you take a history from this patient, Gordon
COlemAn, when you examined him?
A | Yea; sir.

Q | Would you briefly tell the jury and his
Honor what the history was?

A His history was he was iniured whén.a tree
fell across his ahoulder:and heaé, that he was helping to hold a
rope pulling a tree o?er in some direction and the tree swung in
his directién’@nd he went to run and tfipped ovér the rope and
fell on the ground. and the tree hit him across the shoulder and
head. He was unconscious a brief period of time, was taken to
the hospita; and the fracture of the shoulder was treated by Dr.
Spear. Pollowing the hospital'sﬁay, he retﬁtned home and was
noted to be yellow jaundiced and sent to the Veterans Administra-
tion Hospital and treated for hepatitis. PFollowing this, he had
been in~Ca11forn1a for further ﬁreatment. I inquired of Mr.
Coleman what would be his usual situation if he were in Cali-
fornia, and‘he had beén sent to my office to bé seen, by his
attorney. He informed me he fairly frequently needed physician
services and'when hevwnnt to the doctor, his chief complaint was
pain in theléhoulder and head at this particular time, persistin

Q Dr. Jennings, after you had taken a history
from the patiént here, Goidon Coleman, and after you had reviewed
All the background material that you have described that you havJ

in your possession, did you make a physical examination of this
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man? .

A ~ Yes, sir.

Q Did youfhave made x-rays_of'theva:eas that
wére involved in this previous hospitalization by Dr. Spear,

with the broken bones in his shoulder and chest and so forth?

A Yes, sir.

Q Do you have those x-rays with you?

A Yes, sir. N

.Q', - Did you use those X-rays in helping you

reach a conclusion when you examined this gentleman?

' L ~ Yes, sir.

:Q_ Could we for the benefit of the jury -
take those X-rays if you would please, sir, that you made and
here‘s a box. And if you would tell his Honor and this lady and
these gentlemen of the jury what the X-rays disclose to you, sir,
that you took qf Gordon Coleman. And if you would take them one
by one and put thém on the view box. It would be all right for
him to étop:down there, wouldn't it, judge?

" THE COURT: Yes, sir.

A In addition to the shoulder X-rays, we did
skull films because Mr. Coleman was under the impression while
his stay in the Veterans Administration following his stay in the
hospital in Norfolk, that he had a skull fracture, accbrding to
the Veteran§ Hospital in Kecoughtan, I assume. We did skull
films to show that..rrhe_sknll fracture will not show healing in
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an adult; I cinnot dcmonstfate the healing }1nes.
| Q | ' Just the ones that helped you mach your
final conclusion. |

A The significant X-ray involved the left

~ shoulder. vACcdrdihg to the original injury,‘the report from the

hospital, Norfolk General, when Mr. Coleman was injured he had
a fracture. This is the left shoulder. Identified by the
number 'L' on the film. |

Q Identify 1t again for the record. |

A There's an "L" on the numbers of the film.
L means left. |

e T Whit_is the number on the film?

A The numbers ﬁre all the same, aa‘they'apply
to the same patient. I make-the‘differentiation with the right
shoulder, because they are normal,

" MR. HOULTON: Could we get it marked for the record,

‘Judge, the one he is using, so the record will

‘reflect which film he is describing.

A Specifically the injury described by the
hospital xQ:ay in '66, when Mr. Coleman was injured, was when the
tree fell across and apparenﬁly broke the claviéle. This repre-
sents the healed fragments of the clavicle here. This bone
formation, ééme people call it arthritic,type spurring. This
represents a fracture line in this particular part of this bone,

which is the clavicle. There is a fracture described of the
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Vapparently._bn the West coast and Veterans Hospital. But
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acromium 6fvthe clavicle, ﬁhis portion of thévclavicle. You can

idehtify this7§rojéction of the bone here. This is the shoulder

third fractufe described on the report from Nb:folk General is a
break through the scapula. This is bést_éhown in the normal
state as one solid bone. There remains in Mr. Coleman a separate|
fragment. This is outlined here. It's a seﬁarate fragment bone
which norméily is attached to the bone which is here, which is
pulled 'dowh;, This is the primary cause of Mr. Coleman's
éontinued disability. The findings felevant ﬁofthe present sit-
uvation is Mr. Coleman's limitation of motion. He can raise his
arm like this, not like this. If you put pressure on his arm
and ask him not tovmove‘it up and down, this one goes down.

ﬁith his:arm posteriorly, he can't get past his belt line. He
can't scratch his shogidgr. Those are the iimitations, as far
as physical ﬁovement of his arm and hand. This is the same area
described on the X-rays of 1966. Frankly, in my experience it
is unusﬁal for theée fragments to be so widely_apart and not to

have healed. In commant, he's been seen by many people,

specifically, whether something could have beén done earlier to
attach the two bones together, is a question. I think nowadays
something woﬁid be done to wire them together several months

ago. I don;t think Dr. Spear had an opportunity to see him aftex

this. The reason Mr. Gibson sent him to my office is Dr. Spear
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could notvarrdngertd see him before time to éppear-in court.

Q This was done in ydur office because Dr.
Spear could not -

" MR. GORDON: He couldn't know that, It would be

hearsay. ‘

A  a I'm relating the history given to me by

Mr. Gibabn-and the paﬁient. |
B ' » B *

BY MR. MOULTsz':

| ¢ . You .were spéaking'about plaintiff's exhibit
eight, doctot; when fouvwe:o describing that?

| A  That's right. Now, this is the‘pictﬁro of

the iight dhoulder.: If you can possibly see what we are talking
about. You aée,jthia bone that you see here is a separate bone
you can't see here; because it's part of thii big bone here.

This is normal. This is the right side,

e That is the -
lk:_' ‘This is the right shoulder.
Qo Plaintiff's exhibit number ten you are

referring to is the normal shoulder?

A That's right.
o Compared to plaintiff's exhibit number
eight? v
A And this is marked by an "R" which is very

faint, but you can sgee 1§'to 1d¢nti£y it. The other complaints
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but I would say there are a lot of -

that Mr. Coleman stated were present vas in addition ‘to the pain
in the shoulder, was that he. had recurring pain in his temple

ir the left side and the back part of his neck. This would be
cohsistent‘with - the traperius muscle actually goes in the
shoulder and ﬁp the side of the neck. This could cause a pain
in the side of the neck. It's consistent with his complaint.
uowever,vhis btatement was he took probably aspirin or bufferin
evoryday and occasionally took Indogzine for. pain, which he did
not take constantly but as needed. He also took Valium, a musclJ
relaxant, as needed,

: n' Doctor, from your examination, study of this
man's history, X-rays here that you have shown to the jury and
to his 'Honor, can you give this jury and his Honor an opinion as
to whether this man has a permanent disability, tir?

A - It is my opinion on the basis of the X-ray
findings and his examination and history, that what he experiences
today he will pretience the rest of his life, unlesav§cme other
procedure is done to correct the shoulder dinability.

Q ,Do you feel a procedure would be in order
at this time, to try to correct it after this passage of time?
A I'm not that much of an expert in this field,

' MR. GORDON: “He just said he isn't an expert in the

field, so I submit he can't answer it.

vMﬁ. MOULTON: I think he ought to finish his answer,
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| yourlﬂonof. He said, “I'm not an expert, but -"

;_TBB-CbURT:_ Lady‘and Gentleﬁen, sdppose you sfep

| in the jury room, please. |

J_‘rhe jury entered the jury room.)

' MR, MOULTON: He never got a chance to finish the

' answer to the §uestion. I asked him after this
passage'of time does he feél a procedure would be

' necessary or pr0per or warranted. He said, "I'm not

question, then object. He's an expert. He's a
' MR. GORDON: Well, I think -

}qualifies‘himself to the point and says he is not an
‘_ekpert, that certeinly is something that should be
‘precluded from the jury until the determination of

“what answer is going to be made.

orthopedic expert.” Everybody knows a medical doctor

°I'm not an expert® I don't think is grounds for an

/

an;expert, but =", I don't know what he was going td

say. The fact he qualifiad his answer by saying,
objection. He should be allowed to answer the

medical doctor.

THE COURT: 'When a witness is called a2s an expert and

MR. MOULTON: I think what he meant is "I'm not an

ia an expert.

MR. GORDON: Wait a minute, your Honor. I don't

think Mr. Moulton should be suqéesting to the witness
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‘the answer. Dr., Jennings is intelligent and can

answer for himself. Obviously, there are fields of

ﬁndicine a G.,P. can't talk about., When you get into

‘psychiatry, orthopedic'surgery, I don't think a G.P.
- can ramble all over the field of medicine and say

I'm an expert. Bé doesn't purport to be and I don't
think he should venture his opinion.
THE COURT: The court will take judicial notice of

the integrity of the doctor, and I don't think -

knawing the doctor as I do - personally and pro-
quaionally = that anyone is going to suggest an

answer.

~ MR._MOULTON: I didn't mean to.

iHE COURT: I'm going to let him complete the answer

he started, for the record.

rMR._MOULTON: Then you can rule'on'whether it's an

objectionable answer, sir. Go aheid and answer.

| L, I'm not an expert in that particular field
to.make thit.décision, but I would suggest if he were my patient
that I would suggest he be seen by an orthopedist and have the
special studies that would be necessary to decide whether an
op@ration could help the situation. Thefe"are certainly things
must be done to see if surgery would help him. Specifically,
such procedure would be a means of stablizihg:the two fragments.

What can be done to make it whole again. SOmétimes there is
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 is there. This is a‘fieldvi say I'm not an exéett to make a
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dete:mination.. As a doctor, I would suggest he see an orthopedic

surgeon in ra£e:ence toiit.

MR. MOULTON: Do you object to that, Mr., Gordon?
MR. GORDON: No. |

'MR. MOULTON: That's what I said..

'MR. GORDON: Of course, you don't know what he is

‘going to say and the damage is done.

“*QTHE;COURTz» I think you are perfectly right in

~ doing what you did under the circumstances, Mr.
 qurd6h, and the Court finds no cf;ticism. Bring‘in
the :juryx, | : _ ‘
.(Thd,jufy entered the jury box.)

MR. MOULTON: Your Honor please, may I have the

| court reporter read that answer for the jury, rather
than the doctor give it again? It was quite lengthy,
THE COURT: I think it would be better coming from

 the doctor's mouth, Mr. Moulton.

* » ®
BY MR. IOULTON§
o f I1f you can'repeﬁt that, Doctor.
A | As I.recgll, the question was whether or not

additional prdcedu:es could be helpful in relieving this problemg

My answer Waé'to the effect that I'm not an expert in this field,
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in this ragard that thate are posaibly procedures that could be

- certain examinations that I'm not expert to do, that I would

'refer him to certain people to do. You want to do something to

N
Y

but 1! he were my patient, I would make a recommendation to him
dona, but whatnar or not thay would help him would depend on
get these parts tdgethet. ‘Mayba you couldn't or maybe you could,

But tests would determine whether a bone graft, for example,

would solve aone of his problems.

e - ‘What do you mean by procedures?
-,La - Operation. :
. .Q . Dr, Jennings, for the xéraYa, sir, and

examination and so forth, what do you charge for your services
and the X-rays, the. phyaical examination you gave this man?
What is your total bill including X-rays? .

| A My total bill was $70.00.

s Mr. Gordon may have questions.
' " ' * .

| CROSS EXAMINATION
BY MR. GORDON: | | |
| VQ You saw Mr, Coleman at the request of Mr,
Gibson to come here today to testify, isn't that right?

A Yes, sir.

Q‘ | " You didn't see him to treat him or anything
of that so;t?a.

i

A . No, sir,
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all they can do the followup is usually in the field of general

;Q" The injnry he has falls in the field of
orthopedlq sutqery, does it not?
- A Not entirely.
Q Basically, though, the muscular - skeletal
syatcm. the injury described.

A Generally, after the orthopodics have done

medicine and ‘the orthOpedic doesn't usually follow him closely
afte: that. ”

: Q'l ~ If you were referring somebody for further
evﬁluqtion; if he had been your patient you would send him back
to hn.ofthopedist now?

A _L ; ~ In the sense of hoping a surgical procedure
éould help him. But the orthopedist would.probﬁbly'refer him
back, if he wasn't going to do surgery. |

Q- Under normal procedure, he ﬁonld stay with

thls orthopedist, wouldn't he?

A Normal proceduxe, he would stay with the
family doctor 1f the orthopedic surgeon wasn't going to do surger

‘Q_" Didn't he have a fracture?

A He had fracture and other problems, but the

orthOpedist‘wohld not keep following him on a reqular basis.
That is not their field. | |
' S Fracture is not their field?

A If you're shying this man is not going to

Y o
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~ have additional ﬁork by.orthopedist, he is not going to keep

the man coming back to prescribe pain medicines and so on. This

is general medicine.
| Q " If the man is having probiems with the

muscular-skeletal system - isn't that the problem he is having?

A Yes. |
Qe Isn't that the orthopedic field?
A If yoo can repair it.
: 07' If someone has a problem with ball and joint,

isn t that the expert you go to? What expert field is there
other than orthopedics to treat the field you describe?

"vyMR. MOULTON 3 That had two or three questions in it

.and:didn't give the doctor time to answer the first

-one, .

vL May I‘answe: this way. Mi; Coleman has been
in several V;A. hospitals and I haven't checked with him as to
the aocuraoy of what I'm going to predict. I predict at the
V.A. hospital he was put under the care of avqeneral medical
man. Thet manvesked fot-auggeat{ons.from other fields. This is
the wayvmedioine works. Whether it's good or bad is your
opinion, but this\is,tho way you usually do things in medicine.
For expert ooioion and surgioal procedures and followup care
afterwards, usually the orthopedic man does his work. But for
general.followup'care with use of muscle relaxants and pain

telief and so on, the orthopedic doesn't concern himself with it

p
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He hgé ﬁbé'muchfto'do in terms of other procedures.

Q\:" You'£e saying orthopedics don't prescribe
muscle ;elaXahﬁs?” o |

| | 'Xb‘:' I'm séying this is my viewpoint of what

mediciné is:today. - The accuracy of my answer can be checked by
checking Mr; Colehan's records at the V.A. hospital.

Q' The accuracy would be what orthopedic
surgeon dOes?'

- MR. GIBSON: I think Dr.vJenninQS‘has answered the

quéstioh. Whether}counsel agrees with him or not
vié.of no significance. We are goihg‘over the same
*i_thing now -about three times. If_yoﬁ check the

'records, I thinkar.;JenhingsIhis.answered his
question twice and now he is stillAcoming’back to
the question of whether or not muscle relaxants or
this, that and the other are prescribed by ortho-
_.éédics. Of course they are. I think he has
answered the question enough. I suggest if he has
laﬁy other questioné, then ask them.

THE COURT: It appears to the Court what Dr.

- Jennings is testifying is what the custom is in the
profession in this area, confronted with situations
:offthis type. |

* . ® - *

BY MR. GORDON:
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o._Q - To determine an injury of ﬁhié sort or to
read the x-rays, orthopedics are certainly more qualified at
reading ftacture x-rays and this type thing than a G.P,?

A . 1f you want to argue the ability of G.P.'s
as opposed to orthopedic men, we're going to spend a long time.
I think you're talking about individual abilities and personali-

N i

tiea. In that field, each person has their own expertise. If

you tell me another guy can see the X-ray better than I can -

it takes two eyes. He can see. That's all it takes. Anyone
of a lay personality - you can show them normal and abnormal and
they can see what it is.

o S ‘.-Wpon looking at X-rays of fractureo of a bon
thatAfalls more in the line of what an orthopedic does than G.P.
does. | - | | |

A ' .No. To answer your question, a radiologist
is the man that handles that particulor situation.

Q _ Thank you, doctor. That's all.

THE COURT: Anything further of the doctor?

'MR. GIBSON: -That's all.

THE COURT: Any objection to him being excused?

MR.GIBSON: No, sir. Now we will let Mr, Coloman
- finish, |

THE COURT: You may resume the stand, Mr. Coleman.

» ' *

GORDON COLEMAN, Plaintiff, having
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"question; Have you on any prior occasion ever assisted or

Mr. Coleman | o 45

“be@n:rgcallednto the witness stand, was
examined and testified as follows:
L * )
DIRECT EXAMINATION
BY MR. GIBSON:
'y .ﬁqw, Mr. Coleman,rjust,a couple of questions.

One, and'I'm not positive as “to whether or not i'asked you this

ca:ried on any work relative to removing a tree adjacent to a

home? o
o A ‘No, I never had.
e You had no experiénce_in that at all?
A No. "
: Q:, And as to any rigging or the type of rigging

that ﬁould be:used by a tree expert,'did you take part in pre-
paring o£vtieing in any of the lines or anything on this
occasion?
L ’ - No, I did not..
All right, sit. Answer Mr, Allen Gordon.
® ® » a |
. CROSS EXAMINATION
BY MR. GORDON:
"Q Mr. Coleman, on this occasion you were up
at Mr. Bartbhfs home watching T.V. when Mrs. Mary High came by

and asked 1f'you could render some assistance, asked Mr. Barton
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if hg‘coula.réndér;somé assistance‘in removing a trée in the
High's backyard. Is that true?
A Yes, |
VQ” She came about five doors down to his house
and asked if the two of you would come down?
‘vA;v Yes.
You returned together, the three of you?

A 1 don't know iftshg was with us. We started

running.

e Isn't it a fact -

_MR., MOULTON: Let him answer the question.

A We started running - my brother-in-law and
myself - because she said Charles needed help in a hurry.

LQ When you got there the tree wasn't going
anywhere - it hadn't been cut through It was still standing,
was it not? . | |

X The tree had been cut and Charles had two
ropes. The ttée was tied off when we got there, leaning toward
his home.

| '@ Wasn't the tree a "V" type tree?

' &__ It was not, no. It was a tree like the
rest of the trees in his yard.

Q ~© It didn't have a "V" out of it and you could
see one stdmp'had been cut off and the other one was there?

A°  He had a V cut.
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| Q: Wasn't it one stump, and out of it came two
branches where one had been cut before?

A * Those branches were laying in the yard. They

had been cut off the main tree.

10; The rope was tied to the tree?
A It_waa tied from the tree out to another
tres, - ' | o
| -"Q . The ropelwés abouﬁ waiat h1gh, I believe,

was it not? Approximately waist high? Along here?
A The end of the rope wasn't. It was tied
down. |

0 At the point where you wete~standing, it was

abouﬁ wais;‘high?

- A I was at the end of the rbpe where it was
tied off. | _
Q There was an explanation.made‘of what he
desired to do, correct? |
A All he told us was to hold the rope and take

the strain off the tree where it wasHleaningftowa;d the home,

. 80 it wouldn't fall back when he made the additional cut.

'Q | He had just notched one‘side.of the tree?
A Yes,

Qo Just a gggg notch?

S Yes
2 |

When.you.qot~hold of the ropes, you and Mr.
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vBarton grabbed-éhe'ropes and wvere pulling'on them?,
:‘L " We were taking the strain 6ff the trae.
| 9.: You were pulling in the direction you were
‘ntanding from the tree, away from the home?
,:Kv1" . Yes, Away from the home,

o You were standing about the middle of his

yard, were you not?

A . I would s@y about the middle of the yard,
yes. A. | - | |

;'Qv; _ Abput halfway from each side of the yard?

é L   | I would say twolﬁu, maybe fourteen feet from
the_syge. . ‘ Ty LT T T
- | e - I understand thit, but aboht an equal dis-

tance, so tb'ééeﬁk, from his left side yard?(~'
. A The rdpea was tied at an anglée from the way

thé tree was éqpposed to fall straight out.
| 2 The tree did fall straight out, didn't it?

‘5 ‘ .~ The tree did not fall straight out. That's
why I got hitg '

5Q . I put gou oh guard, I ekpect to contradict
you. ' |

A {- I was told the tree was supposed to fall
Straight'out; I had no knowledge of tree work. When the tree
fell toward me, that's when I fan;_ |

[ You were supposed to step'back from the tree,
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weren't you?
' Step away from it.
As it started to fall - |
I saw the tree fall.. |
:_And you fell down? | A
I tripped_on the rope I Qaa holding.
And you fell down?
Right,

P F P PP p oD

- And that's when actually a branch of the
tree hit you?
‘A I don't know what hit me. I was unconscious

at first. I know I was under the tree.

e ' You were unconscious?
A (Witness nodded affirmatively.)
Q You were pulling on the rdpe immediately

ptior to the tkee coming down?
’Lj My brother-in-law was at'the same angle

I was, with the other rope. It was supposed to fall straight

out. . |
o Wasn't it only one rope?
A It was twb ropes.
e Where was the other rope tied to?
A Tied to a tree, as far as I know. We had

hold of the rope when we got there.

; , {
' Wasn't the rope tied from one tree to
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another tree? : - . » |
. <A . I don't recall what they were tied to.
- . You don't recall? You don't deny the rope

was tied ‘from the tree that was being cut to one other tree,

do you? R ' |

” L _ I don't dehy the rope I was holding was
tied to the tree that fell on me.

:'Q_ : You were pulling on this particular rope

just.prior_fo the tree falling?

A Right.
I  The tree fell in the direction you were
pulling? | | |
A The tree twisted.on the stump and fell
toward me. t' - |
| e - It fell in the di:ggg&ggmxggmyggg%gqlling,
vas it motz -
o A Yea, sir.
2 In fact, fou fell down - you weren't able

to move, isn't that true?
| _A' I saw the tree coming at me and I started

to run and I tripped.

o You had your back to the tree? )
A Sideways. I didn't have my back to the
tree. I was facing the tree when it started to fall.

Q ' You turned to run?
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- Q

| time, and Mrs. High, isn't that true?

A

. there for awhile;

My brother-in-law and myself.

o

> oo P

was he not?

> P o oD

o

I take it you were knocked unconscious?-

A
0

Far as I can fecall, she was there, my niece.

' Three men, yes.

" Mr. Barton.

rnight.
You ran in the direction the tree fell?
I was running away from the tree.

The:o were three of you present at that

‘Charles, his wife - my niéce. . She Qas

There were three men, correct?

And Mrs. Mary High?
Yes,

Mr; Barton was right beside you there pulling

No.
He wasn't?

Mrs. Barton?

He was there, yes. v
He was pulling right beside you?
He was to the right of mé."

You don't recall what happened after that?

Yes,

And you were taken to the hospital?
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A Yes.

, 0  | Thank you. That's all,

THE COURT: Anything further?

- MR. GIBSON: No, sir.

- THE COURT: You may step down. Who will you have?

MR. GIBSON:‘ We would like to call Ben Smith.

* . »

'BENJAMIN SAMUEL SMITH, Witness,

thinq_ been first duly sworn,

was examined and testified as

 £011ows:

I 2 _ *

DIRECT EXAMINATION

BY MR. GIBSON;: -

Chesapeake,

tree expeart

Q@ Please state your name ahd home address.
JL | ~Benjamin Samuel Smith. 4143 First Street,
Virginia. v ,
_ d5   And Mr. Smith, who do you work for?
_ &,} ‘_4 Aghburn Tree Expert Company...
[+ S " How long'have you been in the business of
vork? o
N it's gbing on ten yeara..
 Q _ 1'11 aﬁk you whether or not you served your

apprenticeship"and training in the tree business?

L_ Yes, sir.
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.Q ' ‘And during the apprenticeship, how long

were you 1n the lower qrades, and if 80, what was that ‘grade?

_L I started out as a ground man and I went
from A, B, C,tree ranks, to the top position, where I'm at now.
Q. The firm that you work for now, who do they

do work: for? In whatlareas?_

L _ vThgy contract for VEP Company.
e Do they work in this area?
A Yes, sir. |
Q" And is this a large organization or not?
‘ . &_1 - Yes, sixr. 1It's the largest in the United
States. | | |
0 o And I'll ask you as to whether or not you

are familiat‘ﬁith the removal of trees, say adjacent to or close
to a building?

Y - Yes, sir. I‘am.

Q- Do you frequently have that responsibility
with your oré#nizgtion?

' A " Yes, sir.

 0 ' Do you supervise and are you a supervisor
of a crew of men for this purpose?

.'L'_ Sometimes yes, sometimes no.

@ . I'll ask you, showing you plaintiff's exhibit
number one, do_you see the tree and the stump there?

A - Yes, sir.
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Q »“-" How would a tree that was that close to a
home, how would you remove it?

A Well, this close to a honse; you would more
than likely take 1t down in sections.

Q When you say take it down by sections,
what‘do~ycﬁ mein? |

A Limbing the tree out and taking the butt

portion of the tree and lowering it in small sections either

with a rope or your hands.

| Q o Would you bisect the trée.and lower it down
in small.sectiohsé Is that what you're teliinq his Honor and
the lady and gentlemen of the jury?

L~“ 7 _¥es, sir. That would be the safest way.

o In your work, are you taught and have you
been taught the use of a rope and how it is to be used in
removing limbs and trees and things of that nature?

A - Yes, sir..

o And as to tieing a tree off, are there
certain procedures that are used relative to that operation?

_vL -+ Yes, sir. It is.

‘ Q Now, the tastimony has been here that this
tree was approximately twenty-five to thirty foot high. Would
this have any effect on the removal as to how this tree would
be removed? :

A Well, yes, sir. Twenty-five or thirty feet
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high, like I say 1t should come down in sections.

Q- If you removed it in sections, would there
be any danger of any sections falling on anyone or anything of
that nature?

L. ; No, sir. Because there w0u1dn't be nobody
under you to start with. 7 .

Q: From the testimony here, there has been
testimony that two ropes were tied off to this tree. and as a
result of the tree falling, it injured the plaintiff. Was this

the proper procedure to follow in the removal of this tree?

f:HR. GORDON:‘»That_isn't a full description.
'nUnlass he is tnere;'he cnn't venture an opinion.

MR. GIBSON: I think, your Honor please, of course,

"31 have put part -

MR. GORDON: That is his version of it, your Honor.

MR; GIBSON: I understand,ﬂbut I think he can pass

;on the facts that have been presented here.

THE COURT: You can ask him - the evidence has been

 put in and he can ask the witness,
' * * o
BY MR. GIBSON:
Q There has been testimony here that the tree
was apprdximately,twenty-five to thirty foot high and that it wa%
tied off with rbpes within the area around the tree, that is two

ropes in the area.
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Mr., Smith. =~ - 56

A | '(Witneee.nodded affirmatively )
'veQ‘ And there is further testimony that the
tree had been notohed and then was aubsequently cut.
A (Witness nodded affirmatively.)

' ‘Q} There has also been testimony to the effect
that the tree, in fact, twisted and fell on the plaintiff after
the cut. Now, my question to you is what steps should have been
takeneee prevent the tree from falling on the plaintiff? That ig

from the standpoint of your opinion and your professional work

‘k-' Well, it should have been a proper notch,

/

to start with, 1n the front of the tree.

'_0‘ ' Proper notch?
‘A S Yes, 51:.
.fQ'- What do you mean by =

Mk.\GORDON: Your Honor, the testimony was there

was a notch. There is nothing in:;he testimony it
*vwee not pfoperly notched. He can say . there should
- have been a notch in front of theatree, and that is

what the testimony was. That's in the -testimony.

_ THE COURT: . The part with which we are to be

“concerned, he has said a proper notch. The only
evidence,Mr. Gibson, was there was a notch. He can
describe the type of notch he thinks ought to be

there.and then maybe a queetion as to whether the
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notch in question was a proper'ﬁﬁtch. Lady and
Gentlemen, you are to disregard the-stetpment of
the proper notch, Whether it was proper will be
“something for you to determine at the proper time
in conszereﬁton of all evidencefind not by the
.witness at this time. o
| » ® L]
BY MR. GIBSONi
ZG-{ Step over here. Mr. Smith. Now, I hand you
the exhibit number four and ‘when you say that the tree is to be

'notched, what do you mean? How would it be notched as far as

your procedure is concerned?

"l'- It should be notched in the shape of a "V"

‘like the ehape of a watermelon.

' THE COURT: I'm having difficulty hearing.

v'Q”- Speak up a little louder..

_ Ll" You should make a notch in a *V" shape like
a slice of watermelon. Come behind the notch, about two inches
above the notch and cut' above it to keep the tree from leaning.

:iﬁ',  What determines where the notch is and where
the subsequent cut is made? As I understand 1t, would the

notch be level.with the eubsequent back,cutting?

- Lr‘ . No, sir.
e It would not be?
;Ad ~ No, sir.
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e  Would it be based on the height of the tree

or where do you determine as to the distances?

A Like I said, it needs to be ibout two inches

above the notch in the front; That keepé the tree from leaning

back to the house. The notch in the front, when you start

pulling, it will give Vand come right over.

Q According to this photo of the stump, was

it notched in that manner? -

BY MR. GIBSON:

MR. GORDON: Just a minute. That photo does not .

show the notch one way or the other. The testimony
is - we admitted it as a photograph of what existed

several wqéks after. He can't testify to what the

-photo shows. This ia'nqt the eéidénce. This is two

~weeks afterwards and not what was there at the time

thgvtree was cut.

MR. GIBSON: He can answer whether the notch was

-there.

THE COURT: The way to ask it is based on your

~ experience and knowledge in the movement and cutting

of trees, can you lcok at the photdgraph and tell

if in this instance it was properly notched. I'll

ype:mit you to ask that.

* N

e - Looking at that photograph, and with the
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experience that you have 1n this field for the last ten years

in removal of trees, can you determine from that photograph

~as to whether or not that was a proper notch?

A No, sir. I see where it's been cut here
once before. Right here on the stump. But I can't determine
whether ic! S8 a proper notch._'

" MR. GORDON: He said he couldn't determine it.

© That is what I was getting at, your Honor.
:j- I :*
BY MR. GIBSON:
[ Relative to the removal of a tree this
height and ir. this position, you say would have to be removed
or it would.be proper to remove -

. MR. GORDON3 Your Honor, haven't'we been over that

four times? I object.

'THE_COURT: I'm going to.eustaih yoor objection.
* S * |
BY MR. GIBSON:3 7
- e Relative to roping off of a tree, of course

that is a part of your business and Operation, isn't it?

A . Yes, sir.

o 'Now, are there rules and regulations rela-
tive to rigging a tree?

A Yes, sir.

MR. GORDON: What rules and requiatione?-
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THE COURI; I don't think you have rules and regula-

tions. I think you have a procedure.

* * *
BY MR.,GIBSON}
.fd You have certain proeedutes ﬁhat you’doj
follow? | | |
L' : Yes, sir. ' _
va v Relative to the rope, for example, ‘that is

used and the length of the rope, whet determines the length of a
rope on the felling of a tree?

_Lv It's according to how high the tree is.

The rope should be extended beyond the fall of the tree.
:%Q What is. the purpose of that? |

'A:' - That's to keep from hitting anybody, anybody

in the way or pulling the rope.

| Q v Now, there has been testimony that this.
tree twisted on its stump. Is that poseible with what is
indicated in that photograph?

A Well, it can twist on a stump if it's not
properly notched. Like I said while ago, it can twist or fall
any way. | '

‘Ql The notching you referredvfo is what you
just explainea'to his Honor and this lady and nembera of the
jury? | -

l ' Yesi
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‘wedge, and tﬁen he cut above the notch in the back and the tree

o Do you have any difficulty of a stump kicking

back or anything of that nature?

A Have I had any?
L Can you have that difficulty?
A Yes,‘sir., If you don't notch it right.
Yes, sir. N
| Qt  Answer counsel.
| : ] '.. *

| o CROSS EXAMINATION
BY MR. GORDON:
d If Mr.,High notched the tree in a watermelon

fell straight.cut, would'that indicate a prcper notch and proper
cutting? | .

.g'&_ v It's according to the wfcth of the tree,
according to how big it was. |

.-Q - If the tree fell straight out from the
house, and‘assuming this is the house, and if the tree fell -
and I'm referring to exhibit five - if the tree fell straight
out from the . house perpendicular to the house, and went straight
out into the yard, and went over without twisting on the stump,
and went straight down, would that indicate it had been prOperly
notched and properly cut? | _

A I'would have to see the tree when it fell

to know,
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: Q. " Really all your testimony is 'you would have
to be there when it was notched or be there in connection with
anything done to cutting or anything?

A I'm telling you how to properly do it.

‘Q : Isn't it necessary for you to be there
before anything was changed?

- MR. MOULTON: He answered it. I object.

THE COURT: He is on cross examination.

MR, MOULTON: Let his Honor rule.

THE COURT:’,The'witness is on cfoss examination.

' MR. MOULTON: He didn't get the answer he wanted.

Then he asked the same thing.
'MR' GORDON: He.said he couldn't say without being

'thére..

MR. MOULTON: No, he said, 'I‘m-telling you the

proper procedure."

' * * *
BY MR. GORDON: |

‘Q, In order to determine whether it was properl#
notched and properly cut, wouldn't you have to see the notch and
the cut before anything had been done to it? 1Isn't that true?

PO I guess you would say that.

:d If you didn't see the notch and you didn't
see the cut, you then couldn't express an opinion whether it was

properly notched or properly cut, isn't that true?
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A ~ Yes, sir.

I These pictures here don't disclose the
notch or the‘cut, do they? :

:L In that one pictufe, it looks like it's cut
at}a straight sngle. |

Q If it had been cut subsequent, if the tree
had been cut up and the pieces had been cut off the tree after
it had fallen, that would make a big difference in your determi-
nation, would it not? _ o
| ‘A Yes, sir. If you take it down in pieces

and get it\to‘a safe level and notch your tree -

Qe I m speaking about the point it is notched.

‘MR, MOULTON: Object to Mr, Gordon_interrupting
- the witness,

THE COURT: The witness has not finished his answer.

- Permit him an opportunity to answer it.

* _’a , »
BY MR. GORDON:
e Go ahead,
A "‘Repest it, please.
Q | In order to determine whether a tree is

properly cut and notched, you have to see the notch and cut
itself, either in person or an actual accurate photograph of it,
isn't that true?

~

A ' Yes,_sir.
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Q: If you don't see ah‘accurate photograph or
the actu#l things, you can't determine whether it's been
properly cﬁt or notched, ish‘t that true?

| A That's true. A

Q_ - If the testimony was to come out that after
this‘tree had been notched and<cut,rthe stump was cut again more
level with the ground, that would make it impossible for you
not to tell how the: cut was at all - if you cut a piece off the
stump aftet it had first been notched and cut..

1

THE COURT: You asked two questions.

MR, MOULTON: He's asking a hypothetical - if, if.

MR, GORDON: I think this is going to be the testi-
mny [ ] |

MR, MOULTON: If you assure his Honor - that's what

_you have to do. You're putting if something
- ‘happened. /

® * *

BY MR, GORDON:

0 - Isn't that true? |
A - Yes, sir.
Q  Req;;y. you can't tell anything from the

photograph if the evidence develops that pieces have been cut
off where = the notch was after the tree had fallen and before
the photograph had been taken, isn't that true?

A Yes, sir,
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'BY MR. GIBSON:

@ Thank you. That's all.

* . *

REDIRECT EXAMINATION

Q . But as I understand your testimony, under

no circumstances woﬁld you fell this tree ih one section,

' adjacent to the home?

ng ~ That's right. o
@ - All right, sir. That's all, . Come down.
THE_COURT: Any objection to the witness being

- excused?

 MR. GORDON: No objection.

' THE COURT: Who do we have hext?f

MR, GIBSON: This concludes the testimony for the

's_plaintiff at this time,

THE COURT: You rest?

MR. GIBSON: Yes, sir.

THE COURT: - Lady and Gentlemen, if you will please
'step -in the jury room. :

‘(The jury entered ﬁhe jury room. )
' MR. GORDON: I move to strike tﬁe evidence and

g énter sunmary judgment on two grOunds. Oné, there
'-Ihasn't been any evidence of any negligence on the
part of the defendant in this case. It is pure

| speculation. They brought in, and I assume they
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Mr,

‘determine where the notch or cut was. There wasn't

_ notched. He never said how it was notched, where
The degree of care this party uses is certaialy

. different than the degree of ca;e‘an expert would

. use in removingﬁtrees. I think the Court knows
 as.they'want'to have the jury beliéve, present there
and the party comes ouﬁ and participates in pulling

- the trea., And in pulling it down, it falls on him

I can't conceive of a case a man can't be guilty of

fchntributofy negligence or having assumed theArisk.

under an emergency or semi-emergency condition?

were attempting to establish by the expert that
the tree had not been properly notched or properly

cut. But this expert said quite frankly he couldn't
aﬁyfhiﬁg there. This gentleman sald the tree was

the cut was and so forth. I submit there isn't any

evidencé to any negligence on this party's part.

that., 1If yoﬁ assume there was A dangerous situation,

because he got entangled with the rope he is pulling,

i i

I can't think,df a case where you ﬁould be more
guilty of contributory negligenée. and I move to
strike the evidence and enter summary judgment.

THE COURT: Have you searched the law on assumption .

of‘risk where someone renders assistance voluntarily)

MR. GORDON: Your Honor, there wasn't an emergency

- BIGGS REPORTING SERVICE
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condition here. The man came down. 'Hevwés trying
to cut it. He ran down, but he didn't say it was

an emergency.

- THE COURT#’ I said'emergency or'semi—emergency.

The evidence is the young lady came down running
and solicited the assistance of the plaintiff and

his brother-in-law, because of the fear that the

~ tree was going to fall on the house. In the Court's

"mind, that creates a degree o£ emetgéncy.

‘MR.-GORDON: Let me answer this. I believe the
evidence was they‘ran down. There wasn't evidence

she ran down. I specifically asked him and he said

~he couldn't recall. He said that he ran back.

'THE COURT: That they ran. That would indicate that

the circumstanées were such ~ this is what'the Court

feels - ndt to be specific. It did appear‘to the
'Court‘in consideration of all the evidence that the

plaintiff and the gentleman with him had a state of

~ mind that an emergency éxisted._ I'm not familiar -

that familiar with the law in the particular situa-

tibn as covers the assumption of risk.

.~ “MR. GORDON: Your Honor, let me.ahswer thét. There

isn't any change in the duty. When you come in and

it's a danger stthation exiating, and you assume

- that risk, whatever the condition is there, you
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_ assume it. He came in as a'volnﬁteer.‘ He didn't
vhaﬁe‘ﬁo. It wasn't a compunction or duty on
him to assume the :iak. But he came in and assumed
v'it, and I submit he is guilty in ihat situation.
L'The evidence is such from their ﬁestimony and their
~ expert, their expert when jou weigh it, he said
he canit say anything. He says in his opinion he
 would take it down in sections.;vfhat doesn't make
- him guilty of negligence. It hasn't shown hegli-
‘'gence on this party's part. An expert may have a
better way of doing it than someone else. The
 ;écident came about not because of the tree falling.

This is uncontradicted testimony;  The accident

came about because he fell and tfipped on the rope

 he was pulling.

. THE COURT: Gentlomeh, I'll hear from you on the

liability.

" MR. GIBSON: Your Honor please, I say that there are

_’two questions here that I think are throughout
 Virgihia law, that it's a que;tiqh first of the

- negligence of the defendant. I say that the
defendant from the plaintiff's tes#imony here shows

that he attempted to remove this tree and that it

~ got apparently in a situation 1nvwh1ch he was trying

- to emove it himself. And he really created a

* %k Kk k kK Kk %
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* k k k k k k Kk %

MR. GORDON: Yes, sir.

THE COURT: I have reviewed the authorities,

gentlemen, during the recess. It is a very close

'decision and the Court has some difficulty in seeing

how reasonable minds can differ. ~ It appears that

under the circumstances the questlon of assumption -

of risk should be left to the jury, so I'm going to

oyerrule your motion at this time,[Mr. Gordon.

'MR. GORDON: Note my exception.

THE _COURT: Yes, sir. And note your exception. Ask

ﬁhe jury to come in.

(Jury entered the jury box.)

'(All counsel approached the bench an aside bar

conference was held.)

THE COURT: Who will you have as yourefirst witness,

Mr. Gordon?

MR. GORDON: Mary High.

* B ] *
MAkY JULIE HIGH, IWitness,»havingv
been first duly sworn, was examined
and testified as follows:

* R *

DIRECT EXAMINATION

GORDON

Q ' Would you please state your name.
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Mrs. High
1 A Mary Julie High.
2 - ,Q You are the wife of Charles High, who sits
31 to my left? | '
4 A Yes, I am. |
5 “Q.' ~And do you live at 140 Marian Drive?
6 A Yes, I do. - |
7 d | How lohg have you lived'there?
8 v&" ‘About eleven years. N
9 o I believe you are a housewi fe?
10 A No, I'm working.. |
n o You work also?
12 A . fes, sir. |
13 .Q.~ You are a hcusewife and work?
14 .L.s Yes, sir. |
15 ‘Q‘I I think . you have a job gthddington’Beaman,
16| as a'bookkééper? v |
17 | A Yes.
18 'Q  - Do you recall the occasiQﬁAéf this trée
19| jncident back April 18th, 19662
20 A Yes.
21 :0 " Do you remember'the daté;as_such?
22 A No.
23 @ | Do you remember the incident?
24 A Yes.
25 Q On that odéasion,'do ybq :écall‘about_what
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-on that day?'

time of the day it was?
| K_' _._ Well, I suppose it was 4 00, maybe 4:30,
5:00, something like that.
@ . What were the weather conditions on that
date, do you remember? |
A -'_ It was a nice déy._

Q. . Now, did you have 6ccasi0n to go anywhere

A You mean other than -

Q' | From your house. Did youiléave youi house
that afternoon after you came home? |

A Well, when my husband was.starting to cﬁt
the tree down;.I went down to my father's hoﬁée and asked if

he would come help my husband.

Q Where was your husband?
A He was at home.
) Where at home?
A In the-béckyafd, getting ready to cu£ the

tree down.

Had he actually started cutting the tree

Q
down? - |

vA I think he had notched the front of the tree.

e He had notched the front of the tree?

L Yes, sir. |

['3 , Was,therelany danger at.this point, having

BIGGS REPORTING SERVICE
NORFOLK, VIRGINIA




Mrs, High

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

82

notched the front of the tree?

" MR. MOULTON: I.object to that.

:MR. GORDON: I think she can answer.

MR. GIBSON: Certainly she is not in a position to

pass on the question of any dangerous activity.

MR. GORDON: I asked was there danger at this point,

| Mﬁ. MOULTON: Danger to whom or what?

THE COURT: You can ask her if she felt.

® * *®

BY MR. GORDON':

o Did you feel that there was any danger at

this point;nhe_hav;ng notched the tree, or anything?

A . Not at this point, no. He had just votched

the front of'it.- He was going to cut it from the back.

the front?

or what?

® P o F oD >

e : What did you do then, after he had notched
A I went up and asked my father.
o How did you go up there, did you drive, run

I drove. -
~ You droﬁé up there?
Yes, sir.
ﬁow far away was your hbuéé from that house?
About a block.
About a block?
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A A block, yes.

Q -'Now; what happened after yéh_drove up

~ there? You ésked your father to assist -

MR. MOULTON: 1I'm going to have to 6bject,'your

Honor please; -Counsel is leading.

THE COURT: The Court is going to sustain your
'objection. | |

IMR. GORDON She already stated that.

THE COURT: I don't think she did.

* - * *
'BY MR. GORDON:
1 S What did you. do?. |
A | 1 asked :him Qould he comé help my husband

take down the tree, that it was close to the'house and I didn't
want him to take i# down bj himself,because he would have to cut |
and then pull on the ;6p9 and then cut, and I thought it would
be better if he had some help.

o What transpired then?

A?.; He said hé would come down, and I went home
and they caﬁe. /lv _ ; |

Q ' How did they come? Walk, who got home
first, do you remember? |

A " I did. |

Q”_< They didn't come’witb you ih the car, if you

remember?
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! A I really don't remember,v I dbn't thihk they
2| aiq. | |

3} ‘ 'Ql Was thefe any emergency in your mind at this
4| point in'timef' | |

5 A No, sir.

6 Q Were you out back when they arrlved?

T Lf Yes, sir. |

8 Ny ' Where was your husband at that time?

9 ‘AA ‘He had ﬁhe,saw_and he w;s.gettinq ready to
10| cut the back of the tree. |

" 1 X' . Describe if you could the situation there

12 af that timé‘with reference to the tree and so forth and so on,
13 that you recaii,

14 A Well, we had the tree tied off with a rope,
15 and my husband had already notched it, like I said in the front
16 | and he was behind it with the saw ready to cut the back of it.
1 And my father and my uncle caﬁe and they wére on opposite sides
18 of the rope.

19 Q How many ropes was it?
20 A Just one that I remember. There was just
21 one rope, I think. )
22 Q ‘ Fine. Go ahead. Were they on the same iope?
23 A One was on one side and one was on the other.
24 Q - Of the same rope? |

25 A

.Of the same rope.
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Q foﬁ said the rope was tied off. What was
it tied off to? |
A fo dnother:ttee.
Q .Invyour own words, tell what'happene@.
_ Well, I was standing back at our‘garage
dobr:and my uncle was on the same side I was on.
0 | - Did they have a discussion before your
husband started doing anything,fafter they arrived? |
A Not to my knowledge. I don't remember that
they did. ’ |
e Had your husband made any anticipation of
where he wanted the tfee-to fall or s§ forth?

MR. GIBSON: Wait.

'MR. GORDON: I said had he.

‘THE COURT : I sustain your.objection.

MR. GORDON: I think that is - -

THE'COURT: She: can't state what is in the mind of
somebody else. |

MR. GORDON: I said had he méde any -

THE_COURT: Any anticipation. Had he made any

énticipation.

* * *

BY MR. GORDON:
_Q'- Had he indicated to anyone -

‘MR. MOULTON: I object to the leading.

ok ok kX Kk kR
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ok ok ok ok ok ok ok K K
tion on tﬁat basis. 1'11 state the reason later.
I don't want to suggest anything.

MR..GORDON: Answer the questibn.

THE COURT: Only if the question is at the time was

‘Mr. Coleman present.
A Was he present?

" THE COURT: Yes., At the time that he came to the

house and while he was present, did your husband
indicate to anyone where he wanted the tree to fall.
A 1 can't say for sure.

' THE_COURT: All right.

"MR. GORDON: Fine.

R T * . *
BY MR. GORDON!
Qo How is yeuf lot shaped?
A - It's wide in the front ana‘very narrow in the

back. 1It's a pie shape.

Q - If the tree went to the left, what would
happen? If that tree when it fell went to the left, what would
happen?

A ‘It would have hit a powei line that goes to
the house on the side of me.

Q- ] If it went to the right, what would have
happened? |

A It would have hit the fence or the house on
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the other side of me.

-Q . Which way did the tree fall?
A Straight back. |
Q. | Which way were the men pulling?
A

For it tovgolstraight back. It had to go

between two trees.

it going?

' ' Did it fall in the direction you anticipated

MR. MOULTON: I object, your Honor.

'MR. GORDON: I asked what she anticipated.

MR. GIBSON: Was she taking the tree down?

MR. GORDON: She was there and seéing it.

MR. GIBSON: I object to that question unless he

qualifies this witness to show she contemplated the

tree going this way or that way or pursuant to some-

‘thing she was doing or directing her husband to do.

Otherwise, it's immaterial and we object.

THE COURT: I'll permit her to - oVer your objection,‘
over the plaintiff's objection - to testify if the
tree fell where she thought it would fall.

A . Yes.

MR. MOULTON: Note our exception.

* * *

BY MR. GORUON:

Q °  Did it, Mrs. High?
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&v : : Yes,.it-did. _

A Wonld yeuvgo ahead and describe after the
men arrived there and in your own words tell what happened after
they arrived. I appreciate it was seven years ago.

A One got on one side;of.the rope and one got
on the other. When my.husband starten aawing; beth of them

pulled on rhe rope. The tree started to lean, 80 they both ran

" back one to the right and one_ to the left. 'Ihen as -

Q ‘ What happened then?

A ‘Then the tree went back and sort of leaned
the pther way; My father went into the rope and pulled and
went back. About the time my father started back my uncle ran
into the rope to pull. I don't know he did, but I think when he
realized the tree was startlné to fall, that he ran into the

rope instead of backwards.b When he got Lnto the rope, he ran

straight back into the way the tree was falling.l

L S And what happened?
A And it hit him.
1} Did anything happen to him before the tree

hit him? Was he standing, or was he up or what?

i

'A_e; ' He fell. In the backyard as he was. running
backwards, he fell,
| ‘Q-bf - Which direction was he faeing when the tree
came down? ,4 B

A': - The back of the lot.
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A
Q .
his body was to the

A

P o P P P O PO

Q
rope, you indicated

gone?

A
it and back.

Ly

father or tell Mr. Coleman there was an emergency or something

of that sort?

A B

He was facing the back?

Yes, sir.

With reference to the tree, what part of
tree?

His back.

Which way had your father gone?

Which way had he gone? 3

Yes.

Face down.

I said which way had your fafher gone?
My father? |

Yes.

To the right.

‘And the first time the pafties left the

it was twice - which way had the plaintiff

Tq.the left.

The second time, which way did he go?

He went right. 1Into the rope and then under

When you went down there, did you tell your

I asked them if they would come and help

my husband take down the tree,

4
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Q. 'pid you indicate there was any emergency

at that time?

An : NO.
Q How big was this tree in question?
A It wasn't -~ I mean it was a right big tree.

I don't know how to tell you how big it was.
| Q " Was there a single trunk to the tree,
originally? |
A | It had two. It was one trunk, but it went
up into two trees, you know, about halfway up}'
Q Were both the trees on there at that time?
You 1ndicated there were two trees when this was cut.
‘A No, we had already taken down the front
part of it. | | |
;Q Was the rope tied to thé:ﬁree when Mr.
Coleman arrived there?
| A Yes. _
e 7 Was the rope tied to the other tree, that
was tied off;‘when he was there?
A Yes.
vQ . Had the back of the treé Been cut when Mr.
Coleman arrived there?

A v No. The front half just had been cut when

-my husband had notched it.

. Thank you. You may inquire.

i

T

!
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CROSS EXAMINATION
BY MR. GIBSON: | :
9 ~ Mrs. High, this exhibit, plaintiff's exhibit
three, that's a picture of your home at that time?
| Yes.
1'Is that right?

Yes.,

Y

And I show you exhibit four and is that a

plcture of the stump after it had been cut off?

‘A, Yes. |

Q   This is the portion of thé:tree that's been
sawed ﬁp? |

A | Yes.

'9 ' i'll aék YOu are these tiees that's éround

youf home,iaré they the proportionate size 6f:the tree that was
sawed? Aréafhey more or leés tﬁe same genérél.size?
 'A_ . Not all of them, because some of them are

sotf of bigvtiees.

 0{ According to Your testimony, you said that
he wanted = your husband wanted the tree t§'fa11 in one direc-
tion, bec&gSé if it fell one way it would hif;the high tension
wires. o

A Yes. |

Q- And if it fell the other way, it would fall

across the-feﬁce? ,
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A Right, ) .

Q So ffom_the position of that house to the
high tension wwires would be about thirty or forty feet, wouldn't
it?_ v . _

A - It”might have been.

o ,By:the same token, to hit the fence - from

the rear of your home where the picture showed, to the fence was

approxim&tely thirty feet. So it was generally the same distance
going in either direction, is that what you're saying?'

A I guess it's about the same distance.

- Q Was the cross section of this stump here, -
would you estimate that to be five or six inches across - right

) i
across here?

A But that wasn't the size of the tree there..
. Q I know.

~MR. GORDON: Let her finish answering the question.

A There were two trees that come up off that

stump.

Q That's right, but this is the main stump and

‘then as it grows up, it forked out.

A Uh huh,

‘Qf What I'm askihg you is, is this area here
the diameter of that, wasn't that approximately twenty-six inchesi

A - I don't know. |

e You would not be able to lift that portion
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of the tree sh?wn there; would you?
| A No.

VQ" N&w, the reason that you went to get your
father and Mr: Coleman was because of the fact thaf the tree
began to lean toward the -

A - No. He hédn't:started’cutting the back of
it yet.

0 It was not leaning when'you went up there?

MR. GORDON: You said started to lean.

* R ®
BY MR. GIBSON:
Q- Let me correct it. Was the tree leaning
toward your home? ‘
A o The tree was right on the back of our house.

You can 1ikev$tand»on the roof and touch the tree.
Q Had your husband made a cut into the tree

before you Weht up to get help?

A * ~Yes, sir. He had notched the front of the
tree. | |

Q- This caused some concerﬁ to you, didn't it?

 &~ | What'causéd my concern was I didn't want my

husband to takeAitvdown by hisself, because someone had to pull
on the rope and Sémeone had to cut the tree.‘

T Q He -didn't ask you_ﬁo pull on the rope, did
he? | |
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A . No. He didn't ask me to go get them either.
It was my idea. |
o It was some concern of yours that he
‘probably needed help, isn't that true?
" A Yes, |
Qe'v You went, and did you tell your husband‘you
were going after help?
v# ' Yes,
Q- And what did he say? Did he agree or nod
or anything?rb ' | |
| - A ' ' He said he could do it by hisself. I said
I would feel better if I got somebody.

Q" So you went and took the car and went about

a block to thelr home?

A Yes,

o And asked them to coﬁe down and ﬁelp?
Aﬂ~ Yesﬂ | Av

Q And then you went on and'got back in the

car and went back and they came on in?
| Ab'e - Yes,
:Q. . Was that immediately'afier you had left,
that they retﬁfned?
| A Yes.
.Qf ' and now, tell me this, and his Honor and

this Lady and members of the jury.. Do I understand your testi-
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mony to say that there was onl} one rope tieing off that.trée?.
A Yes. | .
-"Q' Well, how was he to keep the tree from
going eithéfto the right or to the left, if it was only one
rope? | |

e

A The nétch in the front of the‘tree was
supposed td.make it come forwa:d.

» Q | So he was depending on how tﬁe cut waé'made
to take theltree down?

A Yes.

o Had your husband removed.any other trees
there onvthe ptoperty before? -

A - . Yes, _

Q And this one, the concern that you had for
this tree was because of the fac£ it was in such close.prokimity
to the housé?

A Yes.

T - - Now, how long was the rope that‘extended

from the tree down to the ground?

A I don't know how long it was.

Q . It was tied to another tree in the yard?
A Yes.
o And how far was that tree from this tree?

Do you have any idea of that?

A No.
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Q ' How far was the rope onto the tree, thinking

in ﬁetms"of'height? How high was it up on the tree?

A It was pretty high up.
‘ Q. Was it even with the roof of your home or
higher?
| A I think it was close to the roof level.
Q Closeto the roof level of YOur home?
A Uh huh. |
qu Was that at the point where it was a crotch,
where the‘"V"”was? | |
A No.
R ' Was the "V" lower than tha#?
e Yes.
Q - At what point would you say that the crotch

or the"V" extended off?

A On the picture of that‘stump, you can about
figqure out about how high it was, because that's where it
started, that part that_is laying on the ground.

' Q : Then you would say it's approximately four
or five feet off the ground that it"V;d" on out?

‘A Maybe four. '

e ‘Now, your testimony has been that there

was no discussion between your father and your husband and the _

plaintiff.

A My testimony was that I did not remember any
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I don't remember there being any.
| Q - How long after they arrived there was it
before ﬁhe free fell? |
A | When they canme, my husband started cutting
the tree.
Q I see. ' All right. Now, do you recall how
far the noﬁch:was from the base of the tree?
| A No, sir. I don't.
Q  Do you know whether it Qas a foot or two
feet? Are you-in position to'sy?
:K'V No, sir.
[ Did you see your husband put the chain saw

to thé tree?

‘A Yes.
Q Was he betweén the tree and the house?
A Yes., -
0 And was the>notch on the,éther side?
A Yes.
Qe : Did he cut all the way through, or how far

did he cut through the.tree? Do you know?

MR. GORDON: At what point, Mr. Gibson?

MR. GIBSON: With the chain saw.

MR..GORDON: At what point? Are you talking about

the notch or the chain saw or when?

MR. GIBSON: I'm talking about the point when he was
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_ﬁ31ng the chain saw after all of them were there.

THE COURT: The testimony was at that point that the

notch had already been cut.

MR. GIBSON: I understand.
. * *. *
BY MR. GIBSON:
| Q Do you know how far he cut into the tree?
Did he come all the way across? | | :
A NoL all the way through. You know. Before

the tree fell;vdid he come all the way across?

e Yes. Before the tree fell.
'kv- Yes,

o He did?

A (Witness nodded affirmatively.)

Q You see the stump here?

fA} Yes.

Q That'é:exhibit four. He was between the

stump and the house?

A Yes.,

0 And this was a power saw?
A Yes. |
Q Gasoline?

,A ers.

o

And he cut from this side coming toward this

side?
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Yes. _

And the notch was on this side?

Yes. |

And‘he came completely through?

I think so. To the best of my'knowledge.
That's all. ' |

THE COURT: Anything further, Mr. Gibson?

MR. GIBSON: That's all.

* * *®

REDIRECT EXAMINATION

BY MR. GORDON:

0 Did the tree twist before it fell?
A No, sir. I don't think so.

Q I couldn't hear yourlanéwer.

A No, sir. v

'Q‘ 'Thank you, That's'all,_'

THE COURT: You may step down. Are you going to

need Mrs, High any further?

'MR. GORDON: T don't think so.

THE COURT: You are at liberty to leave, or you can

remain in the courtroom if you like.

(The defendant was called to the stand.)
* " *

CHARLES HIGH, Defendant, having

been first duly sworn, was examined

BIGGS REPORTING SERVICE
NORFOLK, VIRGINIA




10
1
12

13

14

15

16

17

- 18

19

- 20 |0

21
22
23

24

25

and testified as follows:

BY MR. GORDON:

a

PR o P

Station.

- mechanic?

A.‘.

0

* * *

- DIRECT EXAMINATION

Would you please state your name?
My name is Charles High.

ﬁhere do you live?

140 Marian Drive, Chesépeéke.
what do you do for a living?

Jet engine mechanic at the Naval Air
How long have you been a jet engine

Ten years.

Marian Drive, I believe is located right

here in Great Bridge?

A

Q

below it?

‘A

Q

Right.

I think opposite the high school, just

"Right.

How long have you lived at the address of

140 Marian Drive, the premises there?

A

0

Twelve years.

Do you recall the occasion of April 18th

when you were cutting this tree in which Mr. Gordon Coleman was
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injured?
A Yes, I do,.
Q About what time of day was it this took
place? | '
| A It must have been cidse to 5:30, because I

had worked thét day.

o : Now, would you describe your premises for

us? The lot and house and so forth? What type lot do you have?

| Av' Well, the lots in that area are 100 x 200,
but my lot is pie shaped because I live in the curve. There's a
slight curve in the street.

Q Could you come down and on this piece of
paper draw Y6ur house and the lines? Come down here for the
jury. |

(The defendant stood before the jury box.)

MR. GORDON: Your Honor, could.you mark this as

" defendant's exhibit?

THE COURT: Have you gentlemen had an opportunity to

see it?

MR. MOULTON: No, sir.

MR. GORDON: I was going to get him to put some

things on it.

THE'COURT: The jury will recognize that is drawn

freehand and is hot to scale accurately. It will be

received as defendant's exhibit number one.

i
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BY MR. GORDON$
| 0 There was a reference to an electric line.
Could you show us where that electric line would be?

A Yes. The pole is in the backyard on the
left corner. Right here, right at the line. The wires come
into the house this way. |

o | In fact, is this the wires to your line
that is-éhoﬁn here in exhibit number one, plaintiff's exhibit
nunber one showing the wires to the top cof your house?_

A Yes, sir. It goes straight over here.

o - Now, where is the fence located ﬁhat we

have spoken about?

A The fence is right here. This is the fence.
Q That line -
A This is the fence right here. Between the

two houses; this is the fence. There is also a fence over here.

Q" : With reference té yourtlot, where is this
tree located? With reference to your house, what part is it
located neaf? -

A Lo;king from the-rear.éf'the house to the
front, it's closest to this fence than it is to the center of the
house. It's a little to the right of the center of the house,

| Q This shows the line here we are speaking

about?

A ~ Right.

BIGGS REPORTING SERVICE
NORFOLK, VIRGINIA




Mr. High . ~ . o 104

10

12

13

14

15

- 16

17

18

19
20
21
22
23
24

25

, e Pid:you have any plans of where you wanted

‘this tree to fall? |
| A It had to fall here, was the only place
it could fall. It was a big tree here. 1If it fell here, it
would fall on this-treé.v If‘if fell hete, itlwould fall on the
fence. | | o
0 You mean that is where ybu wanted it to |

£fal1? |

A Yes.

‘MR, GIBSON: I object. I object to the leading

question,

THE COURT: I sustain the objection.
' & * * |
BY MR. GORDON:
Q Where did you want it to fall?

MR, MOULTON: Couldn't he resume up there,-Judge?

~THE COURT: I think it would be better.

'MR. GORDON: - Just a minute.

* * *
BY MR. GORDON:.
Q ' where did‘you want the tree to fall?
A I wanted it to fall straight back to the
‘rear of the 1lot. | |
Q- Where did the tree, in fact, fall?
‘A_‘ Right where I wanted it'to fall,
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happened?

A It would have hit eithe: another tree or
this fence.

Q. If it had gone to the right, whgt would
happen? : |
o A | It would have hit a bié‘tree here.

0 What else could happén?

Mr. High o | | | 105

0 _ If it had gone to the left, what would have

™

If it had gone to the extreme right, it
would have hit the power line. . | |

(The defendant returned to the witness stand.)

2 ‘Do you recall your_wife going to yoﬁr fathers
inrlaw's-house?‘ |

A ‘ Yes., -

.‘Q . hefore she went to your father~in-law's
house, had you made preparations with regard to removing the
tree?

A I tied it off and notched it.
Q When you had tied it off and notched it.

was there danger of the tree falling at that point?

A To my knowledge, it couldn't fall.
e How big a notch had you cut in the tree?
A : It's been seven years. I can't answer

that. I notched the tree, but it's been sc long, I just don't

know how deep a notch I put in the tree.
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going straight up and down?

said twenty some inches. About waist high or'maYbe chest height
it came out into two, like this., One over the house and one to
the extreme rear.

before and it was gone and cut up.

left?

The side of the house?

the rear of the lot.

the house?

tree - the one?

W
"

0
danger of falling after you notched it?

"

o

Did it appear to you at that time to be any

No, because it was a lot of tree left.

What type tree was this? Was it one tree

THE COURT: Jucst a minute before they jump up and
object. |

A

ol

A.

Q0

A.

@

3

0 .

A

I had already removed the rear part days

He can describe it.'

It was a large tree at the base, like they

At this point, it was only the other one

Right.

And where had you put the notch in the tree?
_The nctch was at the extreme rear, facing

In other words, the Qpppsite difeCtion cf
Right,

1N0w7>do you recall whereIY6u had tied the

i i

I tied it to the tree that was the straightest

BIGGS REPORTING SERVICE
NORFOLK, VIRGINIA




10

12 |

13
14
15
16
17
18
19
20

21

22

23
24

25

. rope.

Mr. High - L o | o | 107

to the rear of the lot. v
e - At what height did you_tie the tree, if
you remembef?
"vk I couldn't really say, 1t s been sc long.

I don't really remember., I guess it was rcof high or around the
gutter. \
Q At what height had you tied the other end

of the llne to the tree in the yard?

A - About chest high.
Q ‘ : How many lines was to the tree?
A One. U
'Q.. There's been‘some testimbny,here that there

were two. Were there two lines?
;E- ~It's been so long, that's probably the

reason why. But it was only one rope, because I only had one

_ You're sure of that?
A I'm positive.
’JQ. : Now, when they camé.up, waé there any
discuSsidn? | ”
'A I told them to pull the rope to get the tree

started in the other direction. We didn't discuss it. That was

all there was to it. They knew what tc do as soon as they saw

Lt At b

what I was doing.

RS Where did they get hold of the rope? First
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of all, did they get hold of the rope?

A Yes;
Q Whére did they get hcld of it?

A Out close to where I had it tied off.
Q. At the end furtherest from the tree you

were.falling?-
| Af.' | Uh huh.
‘:Q‘T Describe how they werevstanding, the two
of them, wiﬁhkreférence to the rope. - |

A "My father-in-law was in ffcnt. The rope was

to his left;:aﬁe was in the rear and the rdpé was to his right.

Wbb was in the fear?

';A  o Mr. Coleman.
;jQ. You mean they were on 6ppoSite sides of the
.rope?>” .
';”Azl _ Yes.
o Now, in‘your own-WOrds,ftéll just what
transpired.";v o

.:A‘ Well, I was cuttlng the tree, go I didn't

really see as much as my wife saw, because 1 was holding the

chain saw, cranking the chain saw and sawing-the tree. Then as
the tree féli'0ver, that's WhenvI looked., ‘When.he stumnbled.
| 0 | How did he stumble?
 ‘A'  1 thlnk he got his foot caught in the rope.

I was sawing the tree, and as I looked I saw it hit him.
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Q .~ pid he stumble near the point where he was

pulling the tree?

A Right. |
e What, ifranYthing, had your father-in-law
done? 3 |
A When the tree started in thevdirectién, he

took about three stéps to the right toward the fence, three or

four steps.

Was he clear of the tree at this point?

e
A (Witness nodded affiimatively.)
Qr- I can't hear your answér.
_ ﬁ._ Yes, he wae clear.
o What did Mr. High do?
A What did I do? |
Q I'm sorry. :What did M:;'éo1eman do?
-& l He was assisting pullin§ the rope with my

father-in-law,

¢ What did he do when it started to fall?
A - He let go and started away.
e ' ﬁhich direction did he go?
A | The first time, I don' t know because I was

sawing. After the tree was on its way, I looked up.
Q. What do you mean the first time?
A It started one time and they let go and

took hold of it again. Next time they pulled it, it went over

3
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passed the point ahd started over in the yard. That's when he

fell and that's when he went in that direction.

Q Which way were they facing?

L. They were facing me when they were pulling
the treé.

Q Which way was he facing when the tree hit
him? )

A He was facing straight out the back, because

the tree hit.him on the shoulder and back of the head.

N T Which way was your father-in-law facing?

A . He just stépped over to his right and was

1facinq the operation that was going on.

o ~ Let's go back to the pictures. Do these
pictuies shoﬁ the notch on the stump of the tree?
A - It can't, because I cuﬁ those pieces down.
Q Is this at the point where you actually
notched thevstump, or did‘you cut a piece off the stump?
| - A .~ No, I cut the thing down to almost ground
level. | |
| d Does this show where yoﬁ cut it almost to

ground level?

A Yes.
Qe How far up was it you notched it?
A I notched it about chest high, because

that's where the tree started out in two branches.

BIGGS REPORTING SERVICIT
NORFOLK, VIRGINIA




Mr. High = o - 111

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q At uhat.point was it you cut behind the
tree, or I should say - you said you put another'cut, At what
point was that?

A I cut into the notch. After I notched it,

I cut inﬁo the notch so the tree woula go that way.
e | You cut from the same direction of the
notch or the opposite direction of the notch?

A ' The opposite direction of the notch. The
notch is what determines where it falls.

0 How high was the tree?

A  I can't really say exactly how high the
tree was, but it was high enough that the end of the tree after
it fell was to the center of the yard, almost halfway back to the
buck of thé'iot. So it had to be a good, I guess thirty-five or
forty‘feet tall, had to be. |

Q ~ How large in diameter was the tree?

& | This is something else. Are you talking
about the trunk or the part I cut? |

0 The part you cut. |

A The part I cut ﬁas about ten to twelve incheg
in'diameter.b |

‘ Qf. The picture shown in the photograph of the
piece of timber on the ground, is that the piece you cut or is

that the trunk?

A No, the piece I cut is laying on the ground.
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Is this the piece hére'you cut?
What part of that did yoﬁ cut?

P P

It would be the largest part.

'MR. GIBSON: Let the record show that is plaintiff’'s

. exhibit one.

'HQ : . Was the condition ob#ioﬁs to everyone that
was there that the tree was notched and éut and so forth when the
parties came up?

A I don't know that they examined the tre: or
not, but they saw it was tied off when they got there.

Q - Now, dia the;tree twist, as Mr. Coleran has
testified to? | o

A Did it twist?

.'Q _ . Yes. When it came down, aid it twist?
A If it had of, it wouldn't have fell where
it aia. |
,Q, That isn't what I asked yoﬁ. I asked you

did it twist?

o If it had twisted,would you have known it?
- A Yes. If it had twisted, it would have hit

a fence or another tree. It couldn't have fallen where it did.
s Did you see the tree as it was falling?

A After the tree got about this angle, I put
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the saw down and watched it the rest of the way down.

0 Had it twisted up to that point?
A No. . '
‘ Q Did it twist from ﬁhat'pbint on?
A No
' o With reference to the direction they were

pulling it, where did it fall?

A It fell in that direction they were pulling
it.

e - How far from the point that they were
pulling it did Mr. Coleman move before he was struck?r

| A The tree - you mean the distance from where

I was? |

Q No. From the point‘where he was pulling it
to where he was struck, o

A Oh, I would say probably from you to me,
In which direction did he go?
Toward the rear of the lot, straight back.
Was he standing when he was struck or -
He was running whén ifvhit him,

Was he on his feet, I take it?

F - T - )

When he was struck, he was on his feet.
Q Do you know what type of tree it was that
you were cutting?

A I think it was an oak tree. I'm not sure
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about that.:
1
Coleman?
A
Q
A
o
you know?
'L'

Did you ask you wife to go up and get Mr.

No.
Or your father-in-law?
No.

Why did she go up there and get them, do

She was concerned that I would have trouble

getting the tree down,

> P P PP

Do you remember how they came?
They walked.

Were thay walking?

Yes,

or running or what?

They were walking. Noy, I couldn't see

them all the way down the street.

Q
A..

When you saw them, what were they doing?

I saw them when they came in the yard and

they were wélking. I don't think my father-in-law could run

that far, really.
'Q _

A
Q
A

Did you express to anyone any emergency?
No.
Did you feel there was any emergency?

No.
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MR. GORDON: You may ihquire. o -
B * , * * |
- CROSS EXAMINATION
BY MR. MOULTON:
| Q | pid I understand you, sir, to say that when

the tree started falling that Mr. Coleman ran as far as from you
to Mr. Gordon before he was struck?

‘A Right., That's approximately how far..

Q I understand that, approximately. Could
we approximate this distance for the record now, or have the

sheriff measure it?

THE COURT: The Court can give it to you. It's
~8ixteen feet from the witness chair to where you

are sitting.

MR, MOULTON: Sixteen feet. Thank you, your Honor.

Q. Approximately sixteen feet he had run when
he was struck by the tree,

A (Witness nodded affirmatively.)

Q : And how much of the tree extended over his
body after‘the tree was down on him? How much of the top of the
tree? Would it be as much as ten,fifteen feet?

A No, it was a short distance, because one
of the small limbs to my left is what hit him. It was almost to
the top of the tree, because it had short branches on it.

Q It was not out of the top yet? This was a
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1limb off to the side? There was still some distance up to the

top?

A Yes.

Q ~ How far would you say it was up to the top
of the tree?

A . See, there was different length branches.

Are you speaking of the branch that hit him?

o . Q No. The uppermost top of the tree, not the
branch ﬁhat came up and hit him. When he was pinned under the
branch, what I'm asking is the ﬁppermost top you indicated fell
almost halfway your lot. How much further would it be from here

to the top of the tree?

A - That's something I couldn't answer.
1) You estimated sixteen feet when it fell.
. Co#
A Well say from here to that desk. That's the

best I can do. I had no way to méasure it. WwWhen it happened, I
wasn't concerned with hqw long the limb was. I wanted to get him
to thé hospital.

Q I understand your concern. But it was a
distance of from you to the desk,_which would be six feet, maybe
eight? |

A Maybe six feet. .

o Now, you have indicated to the Court and so
did your wife that if the tree fell to the left, it would

damage a power line,

; i,
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A No. Which left? You mean my left?
. Q.’ Méybg we should get oriéntation.
N hight. | _
Q Let's take plaintiff's exhibit one and this

is the back of your house and this is the tree and this is the
part you have.indicated you cut down.
" A Right,
Q- Going from the back of the house to the
back of your lot - -
A Facing the rear?
Q Facing the rear. 'Going from here to the

back of the lot.

A This_would be the left over here.
Q : -That would be the left?
‘L_ - Thé fence was the closest tovthe house

over here gnd the closest to the tree.
Q You have indicated now as I understand it,
going from the back of the house to the back of the lot is what

we are talking about.

A Right.

Q To your left was a fence, you have indicated
A Right. X

Q o Ih_that position and shown here on

plaintiff's exhibit one -
A _ (Witness nodded affirmatively.)
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o .\' To your right was a:powergline.

A All the way'over‘té the extreme rightAwas
the power line, COming in on an angle to the hohse.
. Q - You have dxawnlit here. <H°W close was it

to the tree? This part, ‘roughly.

A The pOWQg line comes in‘sbme distance from
the corner,

o I've got you. _

.A7' So it would probably be from here to ﬁhe

reporter, maybe a little more.

Q. Say eight or ten feet?
A Something like that.
Q - Can we mark eight or teh feet on here?

Power line. To the fence to your left as we.look f;bm the back
of your house, you said was how far? o
| A What fence?
e The fence to the left. We are talking
about the left'here._ You said it was very close.
A"., It was very close. It's_pie shaped and it
comes in thishﬁay. |

0 I'm asking what was the distance between the

. tree and the fence.

A Maybe from here to Mr. Coleman.

'Q r The Judge said that was sixteen feet, Do

~you mind if I mark sixteen feet from the tree, eight to ten from
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‘the power line? From your house, it was a matter of what? A

foot or two feet?

A | Between the house and the tree?

Q Between the house and the tree.

A Oh, three foot.

Q@ - Look at that and see if I have got that

right, the way we have described it. |

- A It's approximately. That's all I can say.
I would have to measure it.

Q' . Well approximately. So what I'm‘getting at,
sir, this tree had to fall in one direction and one direction
only. That’é correct, isn't it?

A'_ _ No,it could have fell in any direction.

I merely said if it hadn't, if would have hit another tree or
the fence. .

 Q _ Or yout house?

.K‘, '~ No, it wouldn't hit the house. That's what
they were doing; keeping it from hitting the house.

AQ. Ifg speaking of when you started this
ope:ation; 'You werebgoing to take this tree down yourself is
what you're telling this jury and his Honor.

A I sure was., |

Qo You wgte going to take this forty foot
tree. Do yoﬁ know hbw tﬁll the courtroom is; your Honor?

THE'COURT; No. 1I'll say for the jury's information
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the courtroom is éixty feet long and about thirty
feet wide.-
® * ]

BY MR. MOULTON :

_Q So you were going to take this forty foot
tall tree down all by yourself?:

A Can I answer your question? I didn't know
anybody knew how tall the tree was. ‘

Q You testified it ﬁas approximately forty
feetilong. I took it from your direct testimony.

L . - I'm giving my best estimate. I could
estimate your height, but I may not be right. I don't understand

THE COURT: You have beenfasked-what you think the

height of the tree was. Is it true you said
. approximately forty feet? |
L Right. I said thirty-five to forty, but
that's the best I‘can do. | . |
0  You were going to take dbwn this tree you
have described as being thirty-five to forty feet all by yourself
a Right. That's right. '
Q ~ If this tree had fallen to the left or

right of your lot or it had fallen frontwards, it would have

torn down an electric line, torg,dbwn-a fence or torn down your
house. That is correct, isn't it?

A You said if it had doné that. Rightf
. :
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b0 " Yes, sir. If it didn't fall the way you

. anticipated or the way you were going to take it down,

A It would have hit a tree if it had gone
to the right some. But if it went to the right, it would fall

over the fence. It was over to one side. It wasn't in the

. center of the lot.

Q I understand, but you say it was eight to

ten feet to the power line.

A Yes, sir.
B No question it would hove taken the power
‘1line down. . |
A If it had gone to the extreme right, but

if it had just gone on an angle, it would have hit a tree.

Q - What you're saying is if it had gone to
‘the angle - | |
| A It would hit a tree.
_Q' You were going to take it down by yourself

and you didn't want any help from these people who came?

';‘ No.
0 It was your wife's idea?
A Right. |
Qe : She was concerned?
¥ Right.
Q You notched the tree beforo the people

had gotten there?
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A Right.

/ Q- Hadn't this tree leaned toward your house?
A The tree had grown that way. This tree

was leaning over the house, it had grown there. It was planted
over there before anything happened, it was like that.
| o If it was slanted over your house, would
this be a coifect analogy - this would be your house and this
pen would be the tree?
" A $utn.it foi,ms.

Q Let me turn it this way,.»

v That was the wdy, but not that much of an
angle. | »

QII Would you show the jury'hbw much of an
angle?

L - I would say it was about like this, because
it was righﬁ 6ver4the - the treé was right over the gutter and
part of the roof. It was about like that. You could stand on
the roof and ﬁbuch the . tree. |

Q | Well, if the tree was slanted over as you
have described.here and not quite the angle of this pen, but
it was slantéd this way, how in the world did you expect to notch
the tree here and make it:falllback this way, sir?

A That was what the rope was for.
Q Who was going to pull on the rope?

A . I was.
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Q You were going to saw the tree, waist high,

chest high, you said you notched it.

A Right.
Q "And then you were going to run and pull on
the rbpe? _
s Right.
Q | And hope that it fell away from your
house? _ | _ |
A | - Hope? I was going to make it fall by

pulling the rope. It ‘'wasn't hope.

-»Q, : All right, sir. When these two men came

on - what did you say to them?

A I have no idea what I said Again, it's
bgen Seven year§. In fact, I don't think anybody there knows
what was said. | :

| o I kﬁow-that,.sir,vbut.didn't you ‘say on -
direct examination - I made notes. "When they came up, I told
them to puil thé rope.”. :; |
| A Yes, sir. I told them to puil the rope.

o You remember that now?
A You said what all was said. I don't know

what all Qas_said._ i

' Q o I apologize to you then.‘ But you did tell
them to get on that rope and pull it?

A Right.
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' Q' . This rope was a rope that you had attached,

‘you said, about roof high to a tree in the rear or off to the

right. Was it directly in the rear or off to the right?
A It was just off to the center of the tree.
Q-  And they were to get at the end of this
rope, the two men, you told them to get to the end of it?
A They were to get it started in that direc-
tién and move.

e Did they get to the end of the rope?

‘A ‘Almost. It was tied to another tree.

Q They got close to the.tree as they could?
L, Right. |

Q Up to the tree?

A Right.. |

Q ‘So-you have estimated‘; let me do this.

Would y°u>mafk the little tree on there that it's tied to and

the position it's tied? Approximately how far was that from

this tree?
A About ffom here to that fail there.
vQ. ‘(fhis'one?
A The rail.
Q

The rail out here?

' MR. MOULTON: Judge, do you know what it is to the
- rail? ?

'THE COURT: Yes, sir. It's twenty-two feet.
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MR. MOULTON: Thank you, sir.

THE COURT: I stand corrected. It's a total of

twenty-eight feet to the rail. Sixteen feet, I
think is to the center of counsel's table.
» *® ®
BY MR. MOULTON: | |
'v Q What you are telling his Honor and this
Lady and Gentlemen of the jury is that you had a thirty-five to
forty foot tall tree and only had a twenty-eight foot rope?

A - That's where I had it tied at.
Q@ . That's what I mean. Tﬁenty-eight feet
away.
A Approximately.
Q. You said this'gentlemén was atvthe end of

the rope leaning up against the tree.

A I didn't say that.

_ Q 'I‘understood you to say he was at the end
leaning against the tree.

A . They were at the end.

Q Then he turned aﬁd ran sixteen more feet
before he was struck down by the tree, according to your testi-
mony. |

A Sixteen more feet?

[ Yes, sir. I just asked you how far did

he run. You said sixteeh feet. You told Mr. Gordon that. Then
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I Asked you how far was it to the top of tﬁe tree, on cross
examinaﬁibﬁ, to-whete he was struck. You said approximately six
more feet. So the twenty-eight feet here and the sixteen feet
that he ran which you told Mr. Gordon on direct examination -
you said as far as from me to you, Mr. Gordon, is how far he

ran before hé was struck and he had already been to the end of

the rope. And it was still six foot over that, which makes a

- total of twenty-two feet. If the rope was twenty-eight foot

away and he ran sixteen feet before he was hit by this tree,
and anothqr six foot extending over, my’calcul#tion would be
this tree would be fifty foot high. |
A I knew that is what you were doing. That's

why I kept telling you they wére approximate.“

o . Am I right or not?

A I knew you were going to make the tree
longer than it was.

'THE COURT: Let me say this to you at this point,

Mr. High. You #re not to be argumentative with
counsel. Jusﬁ respond-to.the question.
A I'm not trying to be. But that is the
reason I kept saying approximaﬁely.
: o ‘That would make it approximately fifty
feet high, wouldn't it? | |
A I don't think it was that high., Approxi-

mately could mean fortyQtwo, couldn't ;t,IOI fifty—five. You
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know.

d But ydu knew the rope was not long.énough
so that a person out here pulling, if the tree fell that they
would have to run to get out of the way, or else they would
have to jump to the side.

A I They would have to move.

1} You h#d a rope short enough - it was not
long enough fqr safety purposes that they could be out of range,

A | I had to tie it to the existing tree.

' 0 t You knew the rope was not'long enough,

didn't you?

A ; Right. You mean to clear the tree when it
fell? |
2 That's right.
A It wa;n't that long, no. -

When that rope was hanging off the tree
and the men were pulling on it, you knew the rope wasn't long

enough that when the tree fell the men would be out of range?

A Right. They had to go to the side.

Q They had to run to the side?

A Right. ’

Q You knew that?

A I knew that.

[+ S But still you told them to get hold of the

rope and pull? Is that what ‘you told us?
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~ from getting killed or injured?

A ~ Right. They had to move to keep from

gatting hit.

e You didn't tell them that?
A I didn't have to tell them that.
Qo They had just walked up. This man had been

watching T.V. He knew he had to jump out of the way to keep

A 'My father-in-law didn't get hurt.
| 'y v_ He managed to escape. |
Av He walked over to the fence and watched it
fall. |
'y Just a slow walk, and this man was running

sixteen feet and he couldn't get out of the way of it?
| A He was running in fhe.direction the tree
fell, . v
Q You didn't bbfher to tell your father-in-law
or him that they had to move or else get hurt or killed?
A I didn't think_I would have to say that.
 .Qv' I understood you on direct examination to

say that yduf father stepped to the right three steps.

A Right.

Q- Toward the fence?

A - Right.

Q Is what you told your counsel here on

direct examination, that‘yourfgther-injlaw took three steps to
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the right toward the fence - - »
"MR. GORDON: I think the record will show he said

three or four.

MR. MOULTON: I will stand corrected. Maybe I

didn't put the four.' I put three.

* ® . ®
BY MR. MOULTON:
| Q You said three or four?
' X . Yes. |
 ,§ Now you are telling us he walked over to

the fence an@ leaned against the fence and watched it fall?

'A, : I didn't say that. I said he went over

- toward the.fence. I didn't say he leaned on the fence.

| 0.  You knew, didn't you sir, that if they
didn't get.éut of the way by ruhning or moving to the side, they
would be hurt or killed, didn't you?
A That's right. Theywould have got hit by
the tree if they hadn't moved. 1 
Q- You didn't give them aﬁvaarning at all

to. get out of the way?

A You mean did I holler to them?
Q Holler or anything else. You gave them no
warning?
A Before I cut the tree?.
. .Yes. -

Tt i
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‘way I did.

'& ' When I started cutting the tree, they
pulled and that's when they ran or moved.

Q ., Mr. High, you_heard the tree expert testify.
did you not;:sir? | / ' |

A "~ Yes.

Q | .' You heard him say that the proper way to
take down a tree of this magnitude and height would be take it
in short sections. That way you could handle it and nobody would
get hurt. You heard that didn't you? |

A' (The witness nodded affirmatively )

Q- Didn't you know that was the proper way to
take down th;s thirty-five to forty foot tree yQu estimate that

was slanting over your roof to such an extent it was touching it?

A No.

'VQV .Don't.YOu know that was the correct way of
doing it?

.:A, + " No. I believe if he looked at the tree

ﬁefbre it was down that he would have taken it down the same

-d_ You described this as being the log you
cut. How big is that?

‘A That's about twenty'inéhes across where
it was cﬁt, That's at the bottom. Right at the bottom where I
cut it. }_ | | | |

@ Right here?
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X Right.

Q You're telling us that after you cut this
down, you Qent here and cut this some more? ‘This picture
doesn't accﬁrately reflect the bottom where you cut? |

.L} This was a double tree.

Q I understand you had alreédy taken one

down.

THE COURT: Let him finish.

A ; Then I went back and cﬁﬁ it down far as
I could cut it to the ground.
Q : This part is where you felled the tree or

up here is where you cut when you felled the tree?

A Up here. R
Q On the top?
A Right. This is on the bottom.

MR. MOULTON: Is there anyvothér photograph to show

the top of it?

MR. GORDON: Here's some, Mr. Moulton.

* ‘® *
BY MR. MOULTON:
Q ¢ ‘This shows the top of the stump. That's

where youAmade the cut?

A I'm not sure. It looks like it. If you

look real close, you can see the "Y".

MR. GORDON: Would you show the jury that, please?

i ' . !
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MR. MOULTON: Yes,

MR. GORDON: Let him show it.
' ] * *
BY MR. MOULTON:
0 | Come down and show it to them.
~ (The defendant left the witneés stand and stood
‘before the jury box.)

A The stump see, this was solid down here,
and right here I don't know if you can see it - it's a shadow -
but it‘comeé'out like this. It's two separate trees off one
tree. 1f you.pick this up and sit it on top, that's the way it
was before I made the éecond‘cut.} See the two butts of the two
trees. 0ne‘Was-£oWard the house and one was back.f I had
already taken this out.

MR.'GORDONi How about taking a pencil and putting

a point on the stump.

MR. MOULTON: You can come back on redirect if you
like, Mr. Gordon. Please let ﬁe finish my cross
. examination.
* * ®

BY MR. MOULTON:

Q  How long is it from here to here? You are
indicating this is the piece or the other side.

A . 'See this, I don't know if you can see it,

bqt right the:e where that point is, the dark spot, that's the
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AN

Wother one;‘ There is two of them there. Here's one and here's

'one. Thiévﬁart here goes here. The tree Y'd off before chest

R I'm asking you how far was it from here
to here? 'H§ﬁ~long-is that?

A Subtract that:from waist high, what is left
on the grouha énd you have it. v |

o This looks to me to be several feet high
when I compafe it with the window. When I look at it and look
at here on the ground, it looks to me to be éeveral feet high.
If T took this and stood it up like this, it looks like it would
come up.héreFSOmewhere. You're telling me itfs chest high. |
| "lm In fact, the log here:is still in the

yard. It-Y'd,bff about at cheét high. -

0 This one should set up on top of that one?

A Right.-
0 This piece should fit’§n top of that one?
R X Right. |
-0 And that's where you made the cut?
A Uh huh,
Q. .How high did it gd up here when you set

that there., ‘Show the jury. ‘
A . About this high.
o Mark it on the building approximately how

high if you set that piece you have got cut on the stump. I
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would sey right along in here. Maybe not that high.

MR. MOULTON s Can I mark that wiﬁh an "A" for

identification? 1Is that all right with you, Mr.

Gordon?

MR. GORDON: It's fine with me.
* ‘ * It‘ |
BY MR. MOULTON: .
Q '~ Then you indicated to the jury you tied
a rope where your gutter was.
'L o Approximately. ‘
'@ All right, sir. This is chest high, you

indicated, where you made the cut?

A (Witness nodded affirmatlvely )
B S “Which is how many feet?
A ~ I'm5' 11", |

“THE COURT: He has estimated four feet previously.

Q Then where you tied it_from here to this

position is how many more feet? From where you claim you made

the cut to the top of the roof?

A o Don' t all houses have a standard height
there? I don't. know what it is.

Q Could you tell us appreximately, if you
could? o |

'A ' It was gutter hlgh or more, because I

tied it from the roof.
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" Q Thank you, sir. Sit_back down up there.
(The witness returned to the witness stand.)

THE COURT: Do you have anything?

MR. MOULTON: No, sir. I think that's all the

questions I have of Mr. High.
* * o *
REDIRECT EXAMINATION
BY MR. GORDONQ
Y:Q ﬁeferring to the picture again - come down
and show us. on what point on the stump it was you actually cut

off, where you made the wedge cut and actually cut the piece .

 (The witness left the witness stand and stood
»before the jury box.)
'A, Just above the "Y",.
rt‘Q Could you show us on this stump, on this
picture here?f Does it show on the picture? o
T’tﬁb-' See the two dark spots, one here and one
here? _v
- Q. Let me show what you are talking sout to the
jury. You are talking about a dark spot here and a dark spot.
there? A
_ A That's'right.
t'Q“ Which one was it you were cutting?

I don t know, but one was here and one over
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the house. The bottom was §£obab1y the one I cut first, I

would think. 1It's just a matter of inches between the two.

0 This shows the "Y" with the two pieces
out?
A - (Witness nodded affirmatively.)
Q Anyone coming up could see what you were

doing_there? Was there anything to keep anybody from seeing
whét was’goigg on?
.: A - It was broad daylight.
Q - You indicated before that they had grabbed
hold of the rope and let go on a previous 6ccasion, correct?
A Yes,

MR. MOULTON: I'm going to object to the question.

' He says he indicated it before; so he is repeating
~ the same question.

‘THE COURT: I think it came in on direct.

. MR. MOULTON: 1It's not rebuttal.

* * .
BY MR. GORbON: ‘
- Q'.b - Did you actually see them let go the first
time? o
 »£' _ I didn't see thé firét, because that's when

1 was cutting. I was holding the saw and cﬁtting.

Qo Thadk you. That's all.

. THE COURT: All right, sir. = Ladies and Gentlemen,
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