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VIRGINIA: ,

IN Tn" CIRCUIT crtURT ?OR 'Mm. CITY OF CHESAP!AXF.

GORDON COL!MAN,
. 'Plaintiff,

ft-

CPA'RLF.~ 'F.. HIGH
2540MarionDrive
Ches81»eake,Vir~iftla,

Defendant.

"MIO" ?OR J1JOOMDT

. .

The Plaintiff, CordOllCola",an,.ove.thish.onorable Court for

judRftlentalaiutthe defendant, Charles !. Biah. in the •• of Twenty-five

Thou.and ($25.000.00) Dollars for this, to-wtt:

1.'M\at ODOr about the. 18th day of April. 1966you did

undartake to remove. certain oak tree which vas approxiMately 30 f.et in
, . . .

het.ht loeated 011 your property at 2540 Manoa Dri•• , ebei.pe.ke, Virginia

.ftd othervi.. Let~rred to a. 'Lot 169 of S. N. Rata Property, Gr•• t ~rid8e.

t:ha.al»aak., Vil'81nia.

2. That the .aid tr •• va. in cto•• proxi.ity to the rear of

th. hOll. loe.t.d em •• ld pu.i...and v.. inf.ctnt_diDK over a portion

of the roof of .aid hOlM.

3. That at the t~. and pl.ee .fore •• id the Plaintiff, at th.

invtt.tion of the defe.d.nt, Vb on s.id preat.a. ADdd ar.sult of the

ne_li.aDt, recki •••• nd ear.la •• conduct of .aid defendant •• d hi. failure

to u.e rea.onable jlnd 'fJrOl).reara anetabo hia ne.U.saneain faiH.nR to warn

the Plat.tiff of the Ir.at Dd tapendiaa dallger, ha the liIa!ddefendant did

e.U8e the tree to fall upon •• id Plaintiff e••• taR hUt sre.t, penanent and
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4. That a. a result of .uch negll,ence aforesaid the Plaintiff
Buffered a fracture of the left-clavicle, a fracture of the left acromium,
8 fracture of the left scapula, contusions of the head, al'llls and body; that
said Plaintiff was confined in the hospital for over a period of ten weeks
and that he has been per-anently dama.ed, dis"led and injured, lost hURe
sums by way of income and employment and ha. incurred and i. ineurrinR large

sums farho.pital and medieal expenses in order to be cured of hi. injuries.
5. That a. a result of the negliRence af~res.ld the Plaintiff

ha•• uffered daM"es in the BUIll of Twenty-five Thousand ($25,000.00) DoUars.
WHEREFORE, the Plaintiff prays judpent and costa aftabutt .a1.d

defendant in the BUm of Twenty-five Tho.and ($25,000.00) DoUars.

GORDON COLEMAN

By_ -dt~C2~_
.~~

Robert E. Gibson
Attorney at Lev
'Rox 5025
Chesapeake, Vir~inia

2



VIR.GINIA:
1M THE CIRCUIT COURT FOR THE CITY OF CHESAPEAKE

GORDON COLEMAN.

Plalnt1ff~
v.
CHARLES E. HIGH.

Defendant.

AT LAW
110.

AlISWIR. A)I[) GROUNDS or DU'DS E

Row come. the cS.feDdaat. C~arl•• E. Hiah ,anda. and for hie
anlwer and aroU1ldsof d.f••• to the aotloa for Judpent. emlblted ••alnst
him 1n thia cauee. atate••• tollow.:

1. The defendant &da1u the aUegaUons 1n paraeraph. ODe aDd Two.
2. The defendant denia. I)araaraphlThree, Pour and Five.
)•. The defendaDt wa. free ofnealigonce which caused or contributed

to the accident.

4. The plalnt1tf va. ,uUty of ne.Haenee which caused or contr Lbuted
to the accident.

s. The plaintiff a.sumed the ri.k.
6. The defendant denl•• that he 1. ind.bted to tbe plaintiff for

any •• otllOney whatsoever.

7. The defendant wl1l rely on such other and further defenses ••
-••y develop between now and tbe trial OJ: during the hearing of this matter

on its merit ••.
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Allen J. Gordon.p.d.
P. O. Box 13226
Che.apeake,. Vir.lnla 23325

CHARL!S !. HIGH

By _

Of Counsel

I hereby certify that a true copy of the foregoing Answer aDd Ground,
o~ Defense wa.matled to Robert !. Gibson. attorney of record for the plaintiff.
at hie office .ddr•••• Box S02S. Che.apeake. Vir8inia. Oft this the 23rd day of
AprU. 1968. fl'.

Allen J. Gordon
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In the Circuit Court of the City of Chesapeake, on Monday

the 4th day of June, In the Year of Our Lord

Nineteen Hundred and Seventy-Three~

PRESENT: The Honorable William H. Hodges, Judge.

GORDON COLEMAN, Plaintiff

vs.

CHARLESE. HIGH, Defendant

.This day came again the above-named parties, in person, and by counsel,

and came also the Jury heretofore selected, this case having been continued from

the 1st day of June, 1973, 'and after having fully heard the evidence and argument

.~ af counsel, retired to their room to consult of a verdict, and after some time
":1!I returned into Court having round the following verdict: "We, the Jury, find for
il
:1

!i the Plaintiff and fix his damages at $5,000.00, Johnnie Grandison, Foreman".
-j

,)

:j Therel,lponthe defendant, by counsel; moved the Court to set aside the

~ verdict of the Jury as being contrary to the law and the evidence, which motion:;1
t~e Court overrule~, to which action of the Court the defendant duly excepted.::

.,i
.'1,
• Thereupon it is considered by the Court that the Plaintiff recover against
;!

the defendant the sum of Five Thousand ($5,000.00) Dollars, the amount by the Jury

in their v~rdict ascertained, with interest at the rate of six (6%) per annum. froIT~;:,
.~ the 4th day of June, 1973, until paid, and his costs, by him, in his behalf expen~1)'
l!

I:'.;ed •
.~[
.j 5



;: IN THE MATTER OF ALLOWANCESTO JURORS FOR THEIR SERVICES AT THE MAY TERM OF COURT.:J
",I'

The Court doth allow unto: A. W. Matthews, $8.80; James Forbes, $10.00;

'}vah L. Cuthrie11, $1(:>'00; Arthur E. Watts, $12.00; Joseph P. Dettmer, $12.00;
-:l

Johnnie Grandison, $10.60; Mrs'. Ada C. Burke, $9.50, for their services as Jurors

at the May term of Court, payable out of the Public Treasury.

; ~-'"
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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY or CBlSAPlWtE

GORDON COLEHAR,

Plaintiff,
AT LAW

vs

CHAJU.ES £. HIGH , .'.
Del_at.

IOTtC! or APPEAL

NO. 12466-H

The Deleudant in the above styled "U••, CIIAlU.ESE. HIGH, 18 qarieved
by the Judsmeat Order entered 1n thl. cau•• by the C1rcultCourt of the City of
Che-.apeake, V1.ra1nla, on JUDe 4, 1973, and hereby fl1•• bi. Rotice of Appeal prior
to thirty (30) day•• fter fi1inl of Judament Order 8Dd .eatea that he vill apply
to the Supreme Court of Appeals of the C~ealth of VLra1nia for a Writ of El"ror.

ASS1~'1'SOP IlROR.
CHAaLES E. B1GB, the Def8l1danc 1n thi. cauae, ••sians the £0110"111& errors:
1. The Court el"l"8dIn fal11nl to Itrike the plalntlff'. evldence and enter

a 8U1111U'YJudpeatat the conclusion of the plaintiff Is evidence.
2. The Court erred 1n fal1inl to .trike the evldenc. and enter a 8ummary

'judgment at the conclulion of all the evideace.
3. The Court erred in arantlna the plaintiff Instruction No.3.
4. The Court erred in Il"antinl Instruction Ho. S.
S. ,The Court erred in refulln& In'truction Ro. 1-1.
6. The Court erred in refullng1nltructloa No. D-1.
7. The Court erred 1n refusing to let the juryverdlct asLde a. con-

trary to the lav and evidence.
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STATEMENT OF PROCEEDINGS IN LOWER COURT

A tran.cript of te.timony and other incident. of the trial will hereafter
be filed.

CHAlLIS E. BIGH

By ••.••--- ..,.-__
Of Counsel

/

Allen J. Gordon, p.d.
P. o. Box 13336
Che.apeake, Vlrginia 23325

1 certify that a true copy of the foregolna pleadlna va. mailed to Robert

E. GlblaD, Attorney, l10S Poindexter Street, Chesapeake. Virginia, and to Jack

K. Moulton. Attorney, Board of Trade Buildina. Norfolk. Virain1a, this 29th day
of June, 1973.
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2

3

4

II Mr Coleman

MR. GIBSON:

6

(The witnesses left the oourtroom.)
(Opening statement presented by Mr. Gibson.)
(Opening statement presented by,Mr. GordOn.)
We would like to call Gordon Coleman.

5 • * •
6

7

8

GORDON COLEMAN, Plaintiff, having been
first duly sworn, was examined and
testified as follows:

9 • • •
10

11

12

13

DIRECT EXAMINATION
BY MR. GIBSON:

Please state your full name and home
address.

14

15

16

17

18

19

20

21

22

23

24

25

A.
California.

0.

A.

A.

0.

were you living?
A.

0.

Gordon C. Coleman ,1100 N.l\cacia Ave. ,l\nahein
How old are you?
Forty-seven.
What is your present occupation?
I work for Arvin Industries, assembly.
What is the name?
Arvin Industries.
Now,on the 18th day of April 1966, where

2570 Marian Drive, Great Bridge.
And at that time, were you employed?
Yes.

BIGGS REPORTING SERVICE
NORFOLK, VIRGINIA



2

3

II Mr. Coleman

time?

7

~ Who ,were you employed with?
Virqinia Carolina Electric.
What was your averaqe wage at that particula

5
A. After deductions and everything, it was

6

7

8

probably around $135.00 a week.
NOW, I'll ask you whether or not that. was

the day in which you received this injury?
9

10

11

12

13

14

15

16

17

A.

the afternoon.

A.

Charles E.Hiqh?
A.

accident. occur?

It was April 18th, around 4:30 or S,OO in

1966?
1966.
And was it at the home of the defendant,

Yes, it was.

And where in relation to hi. house did this

18

19

20

21

It was in the backyard of his home.
~d I'll ask you where were you or how was

it that you first received a call? Who called you to come
there?

22

23

24

25
was it?

A. My niece, Charles High'. wife.
I see. And about what t.ime in the afternoon

I figure around 4:30 or 5:00.

BIGGS REPORTING SERVICE
NORFOLK, VIRGINIA



II Hr. Coleman

0.

8

What were you doing at the time she-came
2 to the home?
3 I just got hom. from work and I started to
4 sit down with my brother-1n-law to watch television, when my
5 niece came down and asked us to come down and help Charles~
6 0. Did you go there to the home to see what
7 the difficulty was?
8 A. Well, we ran _down there .We understood he
9 was in trouble._ The tree was fixing tolall on his home and

10 everything. ""Weran .down there and the tree had already been
11 cut at the base of the tree, and Charles - he had rope tied ther •
12

13

14

15

16

I don't remember exactly what he had them tied to. Probably
another tree. He asked us to swinq on the rope so if the tree
fell, it wouldn't go into his home.

How tall was this tree?
I would say thirty-five or forty foot. I

,c-
t
". ,
-I

"~

17 just assume-
18

19

20

0.

A.

0.

It was a tall tree?
It.w~•••a tall tree, ves.
What v.s the size of the base of the tree,

21 approximately?
22 I would say probably maybe thirty inches
23

24

maybe.
0. Now, did you take pictures of the tree

'.

25 after it had been -

BI(:;GS REPORTING SERVICE
- NORFOLK, VIRGINIA

(! ;

- ;
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2

3

5

6

7

8

9

10

11

12

II Mr. Coleman 9

A. Yes.

Do you have the pictures with you?
A.

MR. GIBSONs Your Honor please, we would like to
introduce the.e and have them marked.
THE COURT: Have you se~n the pictures?
MR. GORDON: Yes, sir, your Honor.
THE COURTs Anyobjectio~s?
MR. GORDON: I have none.
THE COURT: All right, sir. The five pictures will
be received and marked as plaintiff's exhibits one
through five. '

13 • • •
14

15

16

17

BY MR. GIBSON:

I hand you first plaintiff's exhibit number
three, and 1s that th. picture that shows the front of the
home and the type of trees in the area?

18

19

20

21

22

A.

0..

approximately?

California •.

Yes, sir.
And when were thes. pictures taken,

T~ey:were taken just before I went back to

MR. GORDON: I oouldn' t hear.
MR. GIBSON: Just before he went back to California.

23

24

25 • • •

BIGGS REPORTING SERVICE
NORFOLK, VIRGINIA



2

3

4

5

II Mr. Coleman

BY MR. GIBSON:
0.

at that time?

0.

A.

10

This is the condition that you found it in

Yes.
And this i. the front of the home?
Yes.

7

8

9

10

'rHE COUR'l': Mr. Coleman, I ask you that you speak
up louder and more into the microphone, so the jury
and coUnsel hear everythinq.
THE WITNESS: Yes, sir.

11

12 BY MR. GIBSON:
*I * *

13 0. I show you plaintiff's exhibit one, and is
14

15

,that the stump and portion of the tree that i. at the rear of
that buildinq?

and it shows a tree there qrowinq in the same area.

16

17

18

19

20

21

22

A.

0.

0.

This is after the tree was cut up.
Then I'll show you plaintiff's exhibit two

Yes, sir.
Is this a similar type oltree?
It's a similar type, yes, like this.
And plaintiff's exhibits four and five are

23 just two additional shots of the same area?
24

25
A.

0.

Yes, sir.
Now, when you arrived there at the house,

BIGGS REPORTING SERVICE
NORFOLK, VIRGINIA



II Mr. Coleman 11

was there any discussion or decision made by you and Mr. High
2 relative to what should be done or what should not. be done?
3

4

5

6

7

8

9

10

It was no conversation other than swing on
the ropes while he cut the tree from the back. He had already
made one cut on the tree.

Right.
Then he proceeded to make a cut from the

back, and he wanted us to swing on the ropes so the tree
wouldn't fall into the home.

Was he off the ground or was he at ground
11 level?
12

13

14

15

A.

0.

He was at ground level.
What was he using to make this cut with?
A chain saw.
"Do you know whether or not he" is in the

16

17

business of removing trees?
Far as I know he isn't.

18 0. Did he express any concern or say anything'
19

20

21

22

23

24

to you relative to any danger or anything' of that nature?
A. "NO, there was nothing' mentioned.
0. Any warning' g'iven to you?
A. No warninq.
0. Now, was the tree leaning toward you or

toward the home at the time that you went there?
25 A. It was leaninq back toward the home. "

BIGGS REPORTING SERVICE
NORFOLK, VIRGINIA



2

II Mr. Coleman

if any?

12

~ And what instruct~ondid he qive you,

3 A. He just told hi. father-jn-law, which is
4

5

my brother-in"!"law,and my.elf to swinq on ~e,rope8, to make
sure the tree didn't fall back on his ho~e.

6

7 A.

Did he indicate where the tree would fall?
He .aid the way he cut it, it would fall

8straiqhtout.
9

10

What happened then?
He proceeded to make his second cut on the

11 back side of the tree, and.when he did the tree turned on its
12 stump and fell toward me. When I saw the ,tree, what it did,
13 it twisted on the stump. When I Qaw what~happened, tstar~Arl to

14 run ~nd cauqht my foot in the rope 1 was swinaina or and the
15 tree ~~ll on me instead of straight out.
16

17

18

19

20

21

22

23

General Hospital?
A.

You were carried to the hospital?
Yes.
Which hospital?
Norfolk General.
How many days were you in the Norfolk

It was either three or four days.
And were you treated by a doctor at the

24 Norfolk General Hospital?
25 A. Yes, sir.

BIGGS REPORTING SERVICE,
NORFOLK, VIRGINIA



2

3

5

6

7

8

9

10

. 11

12

II M.l:. Col•••••• 13

Who was that doctor?
Dr. Spear.

MR. MOULTON: Mr. Gordon, do you want to look at
this?
MR. GORDON: No.
MR., MOULTON: No objection?
MR. GORDON: No objection. It's Norfolk General,
isn't it?
MR. GIBSON: This is Dr. Spear.
MR. GORDON: Isn't he going to be here to testify?
MR. GIBSON: Yes. Want to hold it until then?
MR. GORDON: Don't you think it would be preferable?

13

14 BY MR. GIBSON.
* * *

15 I'll ask you it that is the bill from
16 Norfolk General Hospital?
17 A. Yes, it is.
18

19

20

21

22

23

MR. GIBSON: I would like to have that introduced.
THE COURT: It will be received and marked as
Plaintiff's exhibit number six.

(

* * *
BY MR. GIBSON:

What injuries did you receive 8S a result
24 of this accident?
25 I ha~ a co~cu8sion of the left side of my

BIGGS REPORTING SERVICE
NORFOLK, VIRGINIA



II Mr. C()leman 14

,head, an,dmy shoulder and my left arm.

then approximately four;days, is that right?

2

3

5

6

7

8

9

10

11

12

13

14

15

16

17

0.

A.

A.

living at the time.
0.

Dr. Spear?
'A.

treatment ,from him?

weeks.

Did you have any fraotures?
Yes. Two fractures in each broken place.
Now, you were released from the hospital

Yea.
And did you return home?
Yes, I came back to the address where I was

Did you continue receiving treatment from

'Yes.
An4 how long" approximately, did you receive

I would say anywhere from six'to' seven

And do you know the number of visits
18

19

20

actually that you went '-do you remember how many visits you
went?

I don't exactly remember how many visits
it was. Perhaps once a week, whenever I waa, you know, having-21

22

23
At

Difficulty?
Difficulty.

24

25
Later were you confined to the Veterans

Hospital, or did you 90 to the Veterans Hospital?
I

BIGGS REPORTING SERVICE
NORFOLK, VIRGINIA



II Mr. Coleman 15

2

3

4

A. I went: to the Veterans HospH:al for ten
weeks after I was released from Dr. Spear.

What was the reason for going to the
Veterans Hospital?

5

6

A. I contacted hepatitis.
Well, 'ftasthat related t~ this acciden~. or

7

8

9

10

are you in position to say?
MR. GORDON: That' s medical opinion, and I don' t
think he .1squalified to express that opinion.
THE COURT: All right, sir.

11

12 BY MR. GIBSON:

* * •

13

14

15

16

17

18

19

What trea~nt did you receive at the
Veterans Hospital?

MR. GORDON: Your Honor, unless it's "related to
this and it is some testimony to tie it tOCJether,
I submit it i. not admissable to the jury.

/THE COURT: You're going to have to lay the proper
foundation.

20 .' * *
21

22

23

24

25

BY MR. GIBSON:

0- At 1;he time of going to the Veterans
Hospital, I difficulty with your shoulder?were you still having

I
A. Yes. I was.
0. And you were there for approximately ten

BIGGS REPORTING SERVICE
NORFOLK, VIRGINIA



II Mr. Coleman 16

weeks?
2 A. Ten weeks.
3 Then .ub8equen~ly, 1 understand you left -
4 that iSl'leftthia area?
5 A Yes.
6 '0. Where did you go?
7

8

9

10

, ,A. I went to California.
0. .And did you go back to work i'

A. Not right away, no.
~ Why didn't you?

11

12

A. Well, Ivasn't strong e~ough to go to work
at the time. 1 was too weak and I had to get my health back

0- Did you receive treatment in California?
A. Yes.
0- Who wa~ your' doctor there?
A. Dr. Daniel Coleman.
0. What difficulty have you experienced over

16

18

15

17

13 before 1 tried to take, a job.
14

19 this period of time that has elapsed since the injury?
20

21

22

A. From the injuries?
From your injuries.
,I have had a constant pain in my shoulder

23 and in my arm and my head. I have headache. continuously.
24 Do you have any difficulty in using your
25 arm or shoulder?

BIGC:;S REPORTING SERVICE
NORFOLK, VIRGINIA
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II Mr. Coleman 17

~ Yes, sir, I do.
Ia there any visible sign of this injury

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

20

21

22

23

on your body at any point?
Yes, I have a big hole here in my shoulder

which never corrected itself, and I lost 'use of this left arm
almost. As far a. the strength goes, I have no strength at all.

l~OW, have you aeen any other doctor since
your return from California?

,Yea, I went to see Dr. Jennings two days
ago.

Did he take X-ray. as to your condition?
Yes; he did.
Now, relative to your lost time, were you

out ofeinployment from April 18th until November 22nd?
,Yes, I was.
Did you try togo back to work?
'I tried to go back to work, ,but I couldn't

maintain my job.
Your gross pay before the accident was

$130.00 you aay, approximately?
$130.00 t.o$135.00.
And did you make more or lea8 at different

occasions?
24

A. I made less. I couldn't go back in the job
25 I was working in, construction, so I had to take a different job

BIGGS REPORTING SERVICE
NORFOLK, VIRGINIA



IIHro Coleman

and also deduction of pay.

18

2 How long after you were summoned, that is
3 to Mr. ,High's house, was it before the tree actually fell?
4 It was very shortly after we got there,
5 because he had already made one cut on the tree and it was
6 leaning. As soon as we got there, he told us to get .hold to the
7 ropes, which we did, and he made the second cut i~ the back of
8 the tree. I would say perhaps five or ten M~nutes.
9

10 outlines?
11

You say there was no discussion of procedura

No, he said he was worried that the tree
12 was going to fallon his home._ ..•~'

13 Now, at the time that you were in the
14 hospital, did they set these fractures, or what kind of pro-
15 cedure was. followed?
16 They put me in a sling which I wore for
17 six weeks •. They didn't set the fracture or anything. They said
18 they would correct themselves, which they didn't.
19

20

/

You say they did not correct themselves?
N~, because he said the shoulder and every-

21 thing would correct themselves, but the disfigurement and
22 everything is still there.
23 What, if any, difficulty have you suffered
24 as a result of the use of that arm?
25 A. Well, I can only get my arm'so high as far

BIGGS REPORTING SERVICE
NORFOLK, VIRGINIA



II Mr. Coleman 19

2

3

4

5

6

7

8

9

10

11

12

13

14

15

as reaching, and I have difficul~y if I ~ry ~o ge~ behind my
back or any~inq like ~a~.

You mean in raising your arm?
Y.s.
And I'll ask you wh.~er or no~ you have

made any comparisons with ~he size of your arm?
Yes, i~'s de~.riora~ed. I~ never came back

~o normal size, and I los~ muscle s~rength in my left arm.
I would ask you whethe~ or no~ you suffered

any long period of pain r.la~ive to this injury?
I have a pain all the ~ime in my left arm.

I ~ak. medicine for i~.I ~ak. muscle relaxers for a1mos~ eigh~
years now, pain piIls•,.

That is to relax ~he muscl.s and ease the
pain?

16

17

A. Yes, i~ is.
Wha~ eff.c~, if any, has ~is injury had

18

19

20

21

22

23

24

25

upon your nerves - that is, as ~o your abili~y ~o work?
I have pinched nerves in the shoulder and

arm and have nervous reactions.
Now, please s~~e ~o his Bonor and ~o the

members of ~e jury what your physical condi~ion was prior
~o the accident.

A. I had no - anything a~ all as far as I know
wrong with me. I worked everydAY and I was in good health.
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2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

~ ~'ll ask you whe~.r or not there will be
any necessity for.you to have continued treatment?

I'll probably have treacment on this:
Jprobably the rest of my life.

MR. GORDON: Your Honor, I object to ~at.
THE COURT: The Court is going to instruct ~e jury
~at you will disregard that statement. It would

.have to be a medical conclusion based on an opinion
of someone who i. an expert. The Court regrets to
interrupt you. Ladies and Gentlemen, not to
divulge my busi~ss, I'm having a luncheon meeting

.with the CityManager and Director of Public Safety
and Chiefot Police about aome matters. I didn't
want you to think I wa. frivolously invading your
time. I'm going to recess now until '1:00. During
the recesa, don't discuss the ca.e among yourselves
Or with anyone else. Don't go view the scene of
where the accident happened. Don't read any reports
or material that Itliqhtdivulge any information, or
listen to any. If anyone tries to approach you to
discuss the matter with you, inform the court or the
sheriff. We will stand in rece.s until 1:00.
(The court recessed for luncheon and reconvened
at 1:20 P.M.)

(The jury entered the jlurybox.)
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4

5

6

7

8

9

10

11

12

13

14

15

16

17

MR. GIBSON:

THE COURT I

MR. MOULTON:.

THE COURT:

MR. MOULTON:

THE COURT:

MR~ GORDON:
THE COURT:
MR. GIBSON:

21

If.it please his Honor, .the doctors are
here.
All right.
Judge, do we have an X-ray view box in the
court here? I know the court usually has
one.
Yes. No objection to Mr. Gillette stepping
into the jury room to obtain it?
No, sir.
Mr. Gordon, inasmuch as we have already
broken with this witness, any objection to
taking the doctors out of order?
None at all, your Honor.
Which doctor will you have first?
Dr. Spear.
(Dr. Spear called as a witness for the
plaintiff, and sworn.)

18
* * *

19

20

21

DR. CURTIS V. SPEAR, Witness, having
been first duly sworn, was examined
and testified as follows:

22 * * *
23

24

25
BY MR. MOULTON:

DIRECT EXAMINATION

Will you state your name, please.
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~ Curtis 'Spear.
And Dr. Spear, I will ask you, air, what

3 is your profession?
4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

,I practice medici~e.
MR. GORDON: We will stipulate he's an orthopedic
surgeon, specializing in the bones and joints.
THE COURT: Al~ right, sir. Any questions?
MR. MOULTON: No, sir. As long as Mr. Gordon
stipulates Dr. Spear ia an orthopedic surgeon and
a specialist.
MR. GORDON: Yes, sir.
THE COURT: What couns.l has just done, ather than
to go into the doctor's educational background and
training that he has had, couns.l has stipulated

I J

that he i. a qualified practicing physician with a
I

specialty in orthopedics.

* * *
BY MR. MOULTON:

0- Would you for the jury, please sir, and the
Court's edification, tell us what orthopedics involves, sir?

21 A. Orthopedics i. that branch of m.dicine that
22

23

has to do with in~urie. and abnormalities of the muscular-
skeletal system, that is the arms, the leg8, the back and neck.

24 0. In addition to the regular four year medical
25 degree, Dr. Spear, to become a medical doctor, how many more
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15
16

17

18

19

';..,' 20

21

22

23

24

25

years of medical 8tudyis required to become a specialist such
as you are, sir?

~ It takes a year of internship and four years
of residency, that is specialization in orthopedic8.

~ A total of five year8 in addition to a four
year medical degree?

A Including internship, yes.
~ In your oapacity as an orthopedic specialist

did you have occasion to examine Gordon Coleman?
~ Yes, I did.
~ . When was the first time that you saw Gordon

Coleman?
A .April 18, 1966.
~ Did you take any type of history from Mr.

Coleman when you saw him, sir?
~ Yea, I did.
0. Would you qive the jury and his Honor the

benefit of the history Mr. Coleman gave to you?
A He 8aid while at work, h. had been 8truck

by a falling tree, that the tree had struck and injured his
l.eftshoulder.

0. Did you make an examination of his shoulder
and his whole body?

~ '. Y.s, I did.
0. Would you tell the jury and his Honor when
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you made thia examination, exactly what you found?

24

2 The patient waa found to have pain over the
3 left shoulderreqion, both in the area of the outer part of the
4 collar bone or clavicle, aa well as pain over the back part of
5 the shoulder, over the scapula or shoulder blade area. There
6 was pain on movement of the arm either by the patient attempting
7 to move the arm, which he could not do, or with the doctor
8 passively raising the,arm. There was crepitation on moving the
9 arm, when the examiner .placed his hand over the uppermost part

10 of the arm, the fractured collarbone made a creptt~t1on or
11 cracking type movement. There was also a contusion of the left
12 scalp region, but the scrape is on the left aide of the head but
13 the area was in the 8houlder that waa injured.
14

15

16

17

18

19

20

21

0. Did you order any X-rays be taken of this

The patient had a fracture of the left
22 clavicle or left collar bone area, las8 than an inch from the
23 outermost part, from the part here. There was aome displacement
24 of the area. There was fracture of the left acromium, the
25 outermost part of the shoulder blade are.. There was a fracture
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2

3

4

5

6

7

8

9

10

II'

of the coronoid area, which is an additional part of the
shoulder blade area. And these were the major areas of fracture.

~ Did you order this man to be hospitalized?
A Yes, I did.
.~ And while he was in the hospital, did you

treat him, sir?
Yes, he was treated with immobilization of

the arm, first with 'asling and later with it strapping of the
arm to help to hold the fractured collar bone in place.

Now, did you visit with him daily in the
hospital?

12

13

14

15

16

air?

A. Yes, sir. I did.
~e~ did you release him from the hospital,

He was discharged on April 21st.
When he was discharged from the hospital

17

18

on April 21st, did you release him at that time or did you
order followup examinations and treatment?

19

20

21

A.

25th, which he did.
I asked him to come into the office on the

And after his release from the hospital and
22

23

24

your first visit with him after hospitalization on the 25th, whe
you saw him in your office, did you subsequently see him and
treat him on other occasions?

25
A. Yes, the strapping was readjusted on May 7th
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May 9~, May l6t:h,and then on May 24~h.

26

On May 24th, X-rays
2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

were ~aken and he was ~aken ou~ of the sling and s~ar~ed on mild
exercisinq.

Dr. Spear, you have described t:ha~when you
.firs~ examined this man, 1:hepain t:hatyou found in 1:hevarious

areas of his lef~ shoulder and his back. Af~er you hospi~alized
him, would 1:hi8pain disappear or would i~ be normal for him ~o
experience pain while he was in t:hehospi~al in t:hecondi~ion
you have described?

He would be expec~e4 ~o have some pain contin
uing, bu~ decreasing in amoun~.

Haw about af~er he was releaeed from t:he
hospital? Would it be normal for him ~o con~inue ~o have pain
or should he be pain free?

No, I would expec~ him ~o con~inue to have
discomfort, even af~er removal of 1:heo. sling af~er he began ~o
work onqe~~ing back mo~ion. Itwoul4 be expec~ed he would have
discomfort with this •.

Did you ever come ~o any conclusion as ~o
whether or not.t:his man has a permanen~ disabili~y or no~, sir?

21
A. He came back in following admission ~o ano~h r

22

23

24

25

hospital on April 23rd. A~ ~ha~ ~ime, he had good mo~ion. He
had a residual s~ep off or a sliqh~ deformity of the outermost
par~ of the cla~icle at ~he .site of the fracture, collar bone.
He was still having Bome symp~oms a~ tha~ time and I did not fee

o •
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he could be evalua~ed for permanent-partial disability. I have
2 not seen him since 1:hat time up un~il t.oday.
3 Have youha4 ~he benefit of examining medical
4 report.s from any other phY8icianst.ha~ have treated this man?
5

6

Yes, sir. I have.
Have you had the benefit of examining X-rays

7 taken of this man's shoulder by doctor.' or hospitals other than
8 yourself?
9

10

A. Yes, sir.
Are you in a posi~ion today, Dr. Spear, based

11 upon your treatment of this man and the other knowledge that
12 you have accumulated concerning his condition, are you in a
13 posi~ion to say whether or not he has a permanent disability?
14 Prom looking at.the X-rays and framseeing
15 the reports of the doctor that examined hiln recently, I would
16 certainly agree he has a permanent defect as a result of the
17 injuries. And if he''i. having symptoms related to the permanent
18 defect.., then it would be fair t.o say he has a per.manent-partial
19 disablement as a result of the injury he sustained.
20 Dr. Spear, you treated the man in the
21 hospital daily, you said, sir, and in addition you saw him on
22 various occasions in your office. I'm going to hand you a Xerox
23

24

25

copy of the bill fram your office and ask you to examine that sir,
and tell me wheth~ror not that i8 your bill for services for
treatment and/or any report that you may have rendered in
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accordance with that treatment~
Yea, air.

28

3

4

5

6

7

8

MR. GORDON a One second. The portion of it dealing
with the report ian't coming in. He 'a going to have
to exclude that.
MR. MOULTON a Is there any charge for any report
or anything?

On your copy, there i. not. On a copy I
9 brought along with me, there i. one additional report, but on
10 thia it doea not include any.
11

12

13

14

15

16

17

18

19

20

21

22

23

24

-MR. MOULTON: Thank you, air. Mr. Gordon had the
opinion 80me of this was for reports. I would like
to offer thia in evidence.
THE COURT: It will be received as plaintiff's
exhibi~ number seven.
MR. MOULTON: Thank you, Or. Spear. Mr. Gordon may
have a ~u.8tion._

IMR. GORDON: I have no questions.
THE COURT: Any objection to the doctor being
excused? I

MR. GIBSON: No objection, your Honor.
MR.GIBSON: I would like to call Or. Jennings. I
think he is in the witness room.
(Or. Jennings entered the courtroom and was aworn.)

25 * , * *
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WALTON STANLEY JENNINGS, Wit:ness, havinq
been first duly s~rn, was examined and

.testified aa follows:

29

4 * * *
5 .DIRECT EXAMINATION
6 BY MR. MOULTON:
7 Would you please state your name and
8 address and .occupation to hi. Honor. and the lady and qentlemen
9 of the jury.

10 Walton Stanley Jenninqs, General Practitioner
11 in Chesapeake, Virqinia.
12

13

14

15

16

17

18

19

20

21

MR. GORDON: We will stipulate that Dr. Jenninqs
is a qeneral practitioner in Chesapeake and licensed
by the Commonwealth.
THE COURT: Is the stipulation acceptable, gentlemen?
MR. MOULTON: Yes, sir. And he is fully qualified?
MR. GORDON: As a general practitioner, yes, sir.
THE COURT: The stipulation ia, lady and gentlemen
of the jury, that Dr. Jenning. is a licensed
practicing physician in the Commonwealth of Virginia
in general practice.

22

23 BY MR. MOULTON:

* * *

24

25 Dr. Jennings?
How many years have you been practicing,
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A. Twenty. Twenty-one, to be exact.

30

2 All right, sir. Are you on the staff of any
3 hospitals in the Tidewater area, sir?
4

5

6 Which onee?
7

8 Kings Daughters.
9

10

11

Yes, sir.
How many hospitals are you on the staff?

DePaul, Leigh Memorial, Norfolk General,

DePaul, Leigh -
Norfolk General. Kings Daughters.
You are on the ataff of four hospitals?

12

13

.1. Yes., sir.
Now Dr. Jennin9s, at the request of counsel

14 for the plaintiff here, Mr. Gordon Coleman, did you have a
15 chance to make an examination of Mr. Coleman recently, sir?
16

17

A. Yes, sir. On May 30th, this past Wednesday.
,Prior to making your examjnation, were

18 you furnished background material by way of d~ctors ~eports,
I

19 hospital reports, from Dr. Curtis V. Spear, .n orthopedist who
20 had previously seen Mr. Gordon Coleman?
21 Yes, sir. They sent a photostated copy
22 of the hospital file and a photostated copy of his letters to
23 Mr. Gibson, and also there were some copies of little brief
24 notes of physicians in California.
25 0. Based on that medical history that you have
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established, did you take a history from this patient, Gordon
2 Coleman, when you examined him?
3

4

. A,. Yes, sir •
Would you briefly tell the jury and his

5 Honor what the history was?
6

7

8

9

10

His history was he was in1ured when a tree
. '.fell across his shoulder. and head, that he was helping to hold a

rope pulling a tree over in 80me direetion and the tree swung in
his direction and he went to run and tripped over the rope and
fell on the ground, and the tree hit him across the shoulder and

11 head. He was unconscious a brief period of time, was taken to
12 the hospital and the fracture of the shoulder was treated by Dr.
13 Spear. Following the hospital stay, he returned home and was
14 noted to be yellow jaundiced and sent to the Veterans Administra
15 tion Hospital and treated for hepatitis. Followinqthis, he had
16 been in California for further treatment. I inquired of Mr.
17

18

Coleman what would be his usual situation if he were in Cali-
fornia, and he had been sent to my office to be seen, by his

19 attorney. He informed me he. fairly frequently needed physician
20

21

22

23

24

25

services and when he went to the doctor, his chief complaint was
pain in the shoulder and head at this particular time, persistin •

Dr. Jennings, after you had taken a history
from the patient here, Gordon Coleman, and after you had
all the background material that you have de~cribed that
in your possession, did you make a physical examination of this
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man?

32

Yea, sir.
Did you have made X-rays of the areas that

4

5
were involved in thi8 previous hospitalization by Dr. Spear,
with the broken bone. in his shoulder and chest and 80 forth?

7

8

9

A. Yes, sir.

Did you use those X-rays in helping you
10 reach a conclusion when you examined this gentleman?
11

12

A. Yes, sir.
Could we for the benefit of the jury -

13

14

15

16

17

18

19

take thoseX-rays.if you would please, sir, that you made and
here's. a box. And if.you would tell his Honor and this lady and
these gentlemen of the jury what the X-rays disclose to you, sir,
that you took of Gordon Coleman., And if you would take them one
by one and put them on the view box. It would be all right for
him to step down there, wouldn't it, judge?

THE OOURr: Yes, sir.
20

A. In addition to the shoulder X-rays, we did
21

22

23

24

25

skull films because Mr.Colaman was under the impression while
his stay in the Veterans Administration following his stay in th
hospital in Norfolk, that he had a skull fracture, according to
the Veterans Hespi tal in Xecoughtan, I assume .We did skull
films to show that. The skull fracture will not show healing in
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an adult~ .I cannot demonstrate the healing lin.s.

33

2

3

4

5

6

7

8

Just the one. that helped you .ach your
final conclusion.

The significant x-ray involved the left
shoulder. According to the original injury, the report from the
hospital, Norfolk General, when Mr. Coleman was injured he had
a fracture. This is the left shoulder. Identified by the

9

10

11

g.

L means left.

Identify it again for the record.
There'. an -L- on the numbers of the film.

12

13

14

15

16

17

18

19

20

21

22

23

24

25

o What is the number on the film?
~ Th. number. are all the same, as they apply

to the same patient. I make the differentiation with the right
shoulder, because they are normal.

MR. K>ULTON. Could we get it marked for the record,
Judge, the one he is using, so the record will
reflect which film he is describing.

Specifically the injury described by the
hospital X-ray in "6, when ~. Coleman was injured, was when th
tree fell across and apparently broke the clavicle. This repre-
sents the healed fraqment. of the clavicle here. This bone
formation, some people call it arthritic type spurring. This
represents a fracture line in this particular part of this bone,
which is the clavicl... There is a fracture described of the
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2

3

4

acromium of the clavicle, this portion of the clavicle. You can
identify this projection o~ the bone here. This is the shoulder
blade. You can see the fracturel!ne here is healed. The
third fractu~e described on the report from Norfolk General is a

5 break through the scapula. This is best shown in the normal
6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

state as one,solid bone. There remains in Mr. Coleman a separat
fragment. This is outlined here. It's a separate fragment bone
which normally is attached to the bone which is here, which is
pulled down • This is the prima~ cause of Mr. Coleman Is
continued disability. The findings relevant to the present sit-
uation is Mr.Coleman's limitation of motion. He can raise his
arm like this, not like this. If you put pressure on his arm
and ask him not to move .it up and down, this one goes down.
with his arm posteriorly; he can't get past his belt line. He
can't scratch his shoulder. Those are the limita~ions, as far
as physical movement of his arm and hand. This is the same area
described on the X-rays of 1966. Frankly, in my experience it
is unusual for thes~ fragments to be so widely apart and not to
have healed. In comment" he' s been seen by many people,
apparently, on the West coast and Veterans Hospital. But
specifically, whether something could have been done earlier to
attach the two bones together, is a question. I think nowadays
something would be done to wire them together several months
ago. I don't think Dr. Spear ~ad an opportunity to see him afte
this. The reason Mr. Gibson sent him to my office is Dr. Spear
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2

3

4

5

6

could not arrange to see him before time to appear in court.
Thi. was done in your office because Dr.

Spear could not -
MR. GORDON I He couldn't know that. It would be
hearsay.

I'm relating the history given to me by
7

8

9

Mr. Gibson and the patient.

*
BY MR. MOULTONI

• *

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Y,ou,were speaking about plaintiff'. exhibit
eight, doctor, when: you were describing that?

That's right. Now, this is the.picture of
the right shoulder.. If you can ~.sibly see what we are talking
about. You see, this bone that you see here is a separate bone
you can't see here, because it's part of this big bone here.
This is normal. This is the riqht side .•

~ That is the -
A This is the riqht shoulder.
~ Plaintiff'. exhibit number ten you are

referrinq to is the normal shoulder?
That's right.
Compared to plaintiff's exhibit number

eight?
And this 1s marked by an WRitwhich is very

faint, but you can see it to identify it. The other complaints
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2

3

4

tha~ Mr.- Coleman stated were present was in addition to the pain
in the shoulder, was that he had recurring pain in his t'emple
if. the left side and t:h. back part of his neck. This would be
consistent with - the trapezius muscle actually qoes in the

5 shoulder and up the side of the neck. This could cause a pain
6 in the side of the neck. It's consistent with'his complaint.
7

8

9

However, his statement was he took probably aspirin or bufferin
everyday and occasionally took Indo.ine for pain, which he did
not tate constantly but aa needed. He also took Valium, a musc1

10 relaxant, aa needed.
11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DOctor, ,from your examination, study of' this
man's, history, X-ray. here that you have shown to the jury and
to hi. Hono):, can you give this jury and hi. Honor an opinion as
to whether this man has a permanent disability, air?

It is my opinion on the basis' of the x-ray
findings and his examination and history, that what he experienc s
today he will experience the rest of his life, unless some other
procedure is done to correct the shoulder disability.

,DO you feel a procedure 'would be in order
Iat this time, to try to correct it after this passage of time?
I'~ not that much of an expert in this field

but I would say there are a lot of ~
MR. GORDON. He just said he isn't an expert in the
field, so I submit he can't answer it.
MR. MOULTON. I think he ought to finish his ans!_er,
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2

3

4

5

6

7

8

Iyour Honor. He sa1d, "I'm not an expert, but _It

'I'D-COURTs Lady and Gentlemen, suppose you step
in the jury room, plea •••
(The jury entered the jury room.)
MR. MOULTON I He never got a chance to finiahthe
answer to the que.tio~. I asked him after this
passage of time does he feel a procedure would be

.necessary or proper or warranted. He said, "I'm not
9 an expert, but -" • I don't know what he was going t
10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

say. The fact he qualified his ..answer by saying,
aI'm not an expert" I don't think is grounds for an
objection. He should be allowed to answer the
question, then object. He'. an expert. He's a
medical doctor.
MR. GORDON I Well, I think -
THE COURT I When a wi tn.s. i8 called &. an expert an
qualifies himself to the point and .ays he is not an
expert, that certainly i. .omething that should be
pz:ecluded'from the jury until the determination of

.what answer is going. to be made.
!4R•.MOULTON,' I think what he meant is "I'm not an
orthopedic expert." Everybody knows a medical docto
1. an expert.
MR. GORDON, Wai t a minute, your Honor. I don' t
think Mr. Moulton should be suggesting t:o the witnes
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6

7

8

9

10

11

12

13

14

15

17
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the &nswer. Dr. Jennings is intelligent and can

an8wer for himself. Obviously, there are fields of

medicine a G.P. can't talk about. Whenyou get into

psychiatry, orthopedic'8urgery, I don't think a G.P.

can ramble allover the field of medicine and say

I'm, an expert. Hedoe.n't purport to be and I don't

t:hink h. should venture his opinion.

THECOURT:The court will take judicial notice of

the integrity of the doctor, and I don't t:hink -

knowingthe doctor a8 I do - personally and pro-

f••sionally - that anyone is going to sugge8t an

answer.

MR.MOULTONI Ididn 't mean,to.

THECOURT. I'm going to let him complete the anewer

he started, for the record.

MR.MOUL'1'ON.Thenyou can rule on whether it's an

objectionable answer, sir. Goahead and answer.
18 A.. I'm not an expert in that particular field
19

20

21

22

23

24

25

\

to makethatdeciaion, but I would suqge.tit he were mypatient

that I would .uqgest he be seen by an orthopedist and have the

special studies that would b. necessary to decide Whetheran

operation could help the .i tuation. There,.are certainly thinqs

must be done to see if surqery would help him. Specifically,

such procedure wouldbe a mean. of stablizing the blo fragments.

Whatcan be done to makeit whole again. Sometimesthere is
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2

3

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

such a fibrous union that it wobbles a little, but the integrity

is there. This is a field I say I'm not an expert to make a

determination. As a doctor, I would suggest he see an orthopedi

surgeon in reference to it.

MR.MOULTON:Doyou object to that, Mr. Gordon?

MR.Go.ROON:No.

MR.II>UL'1'ONIThat's what I said.-

MR.GoRDON:Of course, you don't knowwhat he ia

-going to say and the damagei. done.

-.THECOURTI I think you are perfectly right in

doing wha\ you d~d under the circUllStance., Mr.

Gordon, and the Court finds no criticism. Bring in

_the jury.

(The jury entered the jury box.)

MR.MOULTON:Your Honor please, may I have the

court reporter read that answer for the jury, rather

than the doctor give it again? It was quite lengthy

THECOURT:I think it would be better coming from

the doctor'. mouth, HZ'. Moulton.
20

21 BYMR.!OUL'l'ON:
* * *

22

23

24

25

If you can repeat that, Doctor.

As I recall, the question vas whether or not

additional procedures could be helpful in relieving this problem

My answer was to the effect that I'm not an expert in this field
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40

2

3

4,

but if he were my patient, I would make a recommendation to him
in this regard that there are possibly procedures that could be
do~e, but wh.~er or not they would help him would depend on
certain eXlUlinationsthat I '. not expert to do, that I would

5 refer him to certain people to do. You want to do something to
6

7

8

9

10

11

12

13

14

15

16

get these parts together. Maybe you couldn't or maybe you could
But tests would determine whether a bone graft, for example,
would solve some of his problems.

What do you mean by procedures?
Operation.
Dr. Jennings, for the X-rays, sir, and

exam1~ation .nd so forth, what do you charge for your services
and~e X;-rays, the phyaicalexamination you ,gave this man?
What is your total bill including X-rays?

My ~tal bill was $70.00.
Mr. Gordon may have questions.

17
* * *

18

19

20
BY MR. GORDON:

CROSS EXAMINATION

You saw Mr. Coleman at the request of Mr.
21

22

23

24

25

Gibson to come here ~day to testify, isn't that right?
Yes, sir.
You didn't see him to treat him or anything

of that. sort?
NO" sir.
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The injury he has falls in the field of
2 orthopedic surgery, does i~not?
3

4

NO~ .n~ir.ly.
I

Basically, though, the muscular - 8keletal
5 8ys~em, the injury d••cribed.
6 Generally, af~er the orthopedics have done
7 all they can do,the followup is usually in the field of general
8 medicine and the orthopedic doesn'~ usually follow him closely
9 af~er tha~.

10 If you were referring 8omebody for further
II evaluation, if he had been your patien~ you would send him back
12 ~o an orthopedis~ now?
13 A. In the ..sense of hoping a surgical procedure
14 could help him. Bu~ theorthopedis~ would probab1yrefer him
15 back, if he wasn'~ 90in9~o do surgery.
16 Under normal procedure, he would s~ay with
17 this orthopedis~, wouldn'~ he?
18

19

20

21

Normal procedure, he would BUY with the
family doct:orif the orthopedic Burgeon wasn'~ going ~o do surge

Didn'~ he h.ve a frac~ure?
Be had frac~ure and other problems, bu~ ~he

•

22 orthopediB~ would DO~ keep following him on a regular basis.
23 Tha~ is no~ their field.
24

25

Praa~ure ia no~ their field?
If you're saying this man is not going ~o
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have additional work by.orthopedist, he is not going to,keep
2 the man coming back to prescribe pain medicines and so on. This

.3 is general medicine.
4 If the man is having problems with the
5 muscular-skeletal system - isn It that the problem he is having?
6

7

8

9

A.

Yes.
Isn't that the orthopedic field?
If you can repair it.
If someone has ~ problem with ball and joint

10 isn't that the expert you go to? What expert field is there
11 other than orthopedics to treat the field you describe?
12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. MOULTON: That had two or three questions in it
and didn't give the doctor time to answer the first
one.

May I answer this way. Mr. Coleman has been
in several V.A. hospitals and I haven't checked with him as to
the accuracy of what I'm going to predict. I predict at.the
V.A. hospital h. was put under the care of a general medical
man. Th&t man asked for suggestions from other fields. This is
the waymedicin. works. Whether it's good or bad is your
opinion, but this is the way you usually do things in medicine.
For expert opinion and surgical procedures and followup care
afterwards, usually the orthopedic man does his work. But for
qeneral followup care with use of muscle relaxants and pain
relief and 80 on, the orthopedic doesn't concern himself with it
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He has too much to 'do in terms of other procedures.

43

2

3

4

5

6

.7
8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

You're saying or~hopedics .don't prescribe
muscle relaxants?

I'm saying this is my.viewpoint of what
medicine is today •. The accuracy of my answer can be.checked by
checking Mr. Coleman's records at the V.A. hospital •

T~e accuracy would be what orthopedic
surgeon does?

MR. GIBSON: I think Dr. Jennings has answered the
question. Whether counsel agrees with him or not
is of no signif-icance. We are going over the same. ,

thing now.about three times. If you check the
z:ecords, I think Dr •.Jennings has answered his
question twice and now he is still coming back to
the question of whether or not muscle' relaxants or
this, that and the other are prescribed byortho-
pedics. Of course they are. I think he has
answered the question enough. I suggest if he has
any other questions, then ask them.
THE COURT: It appears to the Court what Dr.
Jennings is testifying is what the custom is in the
profession in this area, confronted with situations

23

24

25

of this type.

*
BY MR. GORDON:

* *
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o To determine, an injury of this sort or to
2 read the X-rays,' orthopedics are certainly more qualified at
3 reading fracture X-rays and this type thing than a G.P.?
4 If you want to argue the ability of G.P.'s
5 as opposed to orthopedic men, we're going to spend a long time.
6 I think you're talking about individual abilities and personali-

~:-. (

7 ties. In "that field, each person has their own expertise. If
8 you tell me another guy.can see the X-ray better than I can -
9 it take. two ey... He can see. That.'s all it takes. Anyone
10 of a lay personality - you can show them normal and abnormal and
11 they can see what it is.
12 When looking at X-rays of fractures of a bon ,
13 that falls more in the line of what an orthopedic does than G.P.
14 does.

15 No. To answer your question" a radiologist
16 is the man that handles that particular situation.
17

18

19

20

21

22

23

Thank you, doctor. That'. all.
THE COURT: Anything further of the doctor?
MR. GIBSON: 'That'. all.
THE ,COURT: Any objection to him being excused?
MR.GIBSON: No, .ir. Now we will let Mr. Coleman
finish.
THE COURT I You may resume the stand, Mr. Coleman.

\

24 * * *
25 GORDON COLEMAN, Plaintiff, having
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Mr. Coleman

been reca1led to the witness stand, was
examined and testified aa follows:

45

3 * * *
4

5 BY MR. GIBSON:
DIRECT EXAMINATION

6

7

8

9

10

11

12

Nov, Mr. Coleman, justa couple of questions.
One, and I'm not positive aa to whether or not]: asked you this
question. Have you on any prior occasion ever assisted or

I

carried on any work relative to re~oving a tree adjacent to a
home?

..No, I never had.
You had no experience in that at all?

13

14

.1. No.
And as to any rigginq or the type of rigging

15

16

17

18

19

that would be used by a tree expert, did you take part in pre-
paring or tieing in any of the lines or anything on this
occasion?

No, I did not •.
All right, sir. Answer Mr. Allen Gordon.

20
* * *

21

22

23

BY MR. GORDON:
CROSS EXAMINATION

Mr. Coleman, on this occasion you were up
24

25
at Mr. Barton's home watching T.V. when Mrs. Mary High came by
and asked if you could render some assistance, asked Mr. Barton
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2

if h~ could render some assistance in removing a tree in the
High's backyard. Is that true?

3

4

A. Yes.
She came about five doors down to his house

5

6

7

8

9

and asked if the two of you would comedown?
Yes.
You returned together, the'three of YOU?
:1 don't know if she was with us. We started

running.
10 0. Isn't it a'fact -
11 MR. MOULTON I Let ,him answer the question.
12 A. We started running - my brother-in-law and
13 myself - because she said Charles needed help in a hurry.
14 0. When you got there the tree wasn't going
15

16

17

18

19

anywhere - it hadn't been cut through. It wasotill standing,
was it not?

The tree had been cut and Charles had two
ropes. The tree was tied off when we got there, leaning toward
his home.

Wasn't the tree a "V. type tree?20

21
0.

A. It was not, no. It was a tree like the
22 rest of the trees in his yard.
23 0. It didn't have a nV. out of it and you could
24 see one stump had been cut off and the other one was there?
25

A. He had a V cut.

BIGGS REPORTING SERVICE
NORFOLK, VIRGINIA



II Mr. Coleman '. 47

Wasn't it one ~tumPt and out of it came two
2 branches where one had been cut before?
3 A.

,
Tho•• branches were laying in the yard. They

4 had been cut off the main tree. '
5

6

7 tree.
8

A.

The rope was tied to the tree?
It was tied from ~e tree out to another

The rope was about waist high, I believe,
9 waa it not? Approximately waist high? Along here?
10

11 down.

12

13 about waist high?
14

15 tied off.
16

The end of the rope wasn't. It was tied

At ~e point where you were standing, it was

I wa. at the end of the rOpe where it was

Therew.s an explanation made of what he
17 desired to do, correct?
18 A. All he told us was to hold the rope and take
19 the strain off the tree where it was leaning toward ~e home,
20 so it wouldn't fall back when he made the additional cut.
21

22

23

24

25

A.

A.

He had just notched one side of the tree?

Just a mere notch?
Yes.
When you got hold of the ropes, you and Mr.
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Barton grabbed the ropes and were pulling on them?
2

3

We were taking the strain off the tree.
You ~ere pulling in the direction you were

4 standing from the tree, a"ay from the home?
5 A. Yes. Away from the home.
6 .----, ....

You were standing about the middle of his
7 yard, were you not?
8 A. I would say about the middle of the yard,
9 yes.

10

11

12

Q.
j

t ~.,

the tree.

Ab~ut halfway from each side of the yard?
I would say twelve, maybe fourteen feet from--_ ...•.__ ..•...~......•.•... ~-_.-.'"'-".- " , .""""", , ..~'.,., - '.", .. ,

13 I understand that, but about an equal dis-
'14 tance, so to speak, from his left side yard?
15 The ropes was tied at an angle from the way

I put you on guard, I expect to contradict

the tree was supposed to fall straight out.
The tree did fall straight out, didn't it?
The tree did n~t fall straight out. That's

I was told the tree was supposed to fall
I had no knowledge of tree work. When the tree

fell toward me, that's when I ran.

0-

A.

why I got hit.
Q.

you.
A.

straight out.

19

24

16

18

20

17

23

21

22

25 You wer~ supposed to step back from the tree,
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weren't: you?
2

3

4

st:.p away from it:.
As it: st:arted to fall -
I saw the t:ree fall.

5

6

7

8

.A.
And you fell down?
I t:ripped on the rope I was bolding •
And you fell down?
Right:.

9

10 t:ree hit you?
And t:hat's wheD act:ually a branch of the

11 A. I don't know what hit me. I was unconscious
12 at: first. I know I vas under the tree.

prior to the t:ree coming down? .

13

14

15

16

A.

You were unconscious?
(Witness nodded affirmat:ively.)
You were pulling on the rope i~ediat:ely

17

18

19

20

21

22

23

24

25

My brother-in-law was at: the same angle
I was, with the other rope. It:was suppo ••d t:o fall st:raight:
out.

Wasn't: it:only one rope?
It:wa. two ropes.
Where waa the other rope t:ied to?
Tied t:oa tree, as ,far a8 I know. We had

hold of the rope when we got there.
, , (

.(.l . Wash't the rope tied from one t:ree t:o
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3
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another tree?

so

I don't recall what they were tied to.
You don't recall? You d:on't deny the rope

4 was tied from the tree that was being cut to one other tree,
5 do you?
6 I don't deny the rope I was holding was
7 t~ed to the tree that fell on me.
8 You were pulling on this particular rope
9 just prior to the tree falling?
10

11

12 pulling?
13

14 toward me.
15

16 was it not?
17

18

Right.
The tree fell in the direction you were

The tree twisted,on the stump and fell

It fell in the direct~C?~....X9~_..,~!,~~pulling,
. "'-'- ....~._....--:.-- ..._~.-.._.__ ._., .__ ....•... ,.,...•.•.......-.....-...".- ,-_.~'.....•.•-.•..__ ..... .

,~e., s.ir.
In fact, you fell down - you weren't able

19 to move, isn't that true?
20 A. I saw the tree coming at me and I started
21 to run and I tripped •---- - ."'

22

23

You had your back to the tree?
Sideways. I didn't have my back to the

24 tree. I was facing the tree when it started to fall.
25 0. You turned to run?
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3

4
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Right.
You ran in the direction the tree fell?
I was running away from the tree.
There'were three of you present at that

5 time, and Mrs., High, isn't that true?
6 Charles, his wife - my niece. She was
7 there for awhile. Far as I can recall, she waa there, my niece.
S My brother-in-law and myself.
9

10

11

12

13

14 was he not?
15

16

17

18

19

20

21

22

«)

A.

A.

0.

A.

There were three men, correct?
Three men, yes.
And Mrs. ,Mary High?
Yes.
Mr. Barton was right beside you there pullin ,

No.
He wasn't?
Mrs. Barton?
Mr. Barton.
He was there, yes.
He was pulling right beside you?
He was to the, right of me.
You don't recall what happened after that?

23 I take it you were knocked unconscious?-
24

25 «)

Yes.
And you were taken to the hospital?
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Yes.
2 o T~ank you. Tha~'s all.
3.

4

5

6

THE COURT: .Anything further?
MR. GIBSON: No, air.
THE COURT: You may s~ep down. Who will you have?
MR. GIBSON: We ~uld like ~o call 2en Smith.

7 * * *
8

9

_10

11

BENJAMIN SAMUEL SMITH, Witnes.,
havinq. been firs~du1y sworn,
was examined and tes~ified as
follows:

12 * *
13 DIRECT EXAMINATION
14 BY MR. GIBSON:.
15

16

17

18

Pleas •• tate your name and home addres8.
Benjamin Samuel Smith. 4143 First Street,

Chesapeake, Virginia.
And Mr. Smith, who do you work for?

19

20

21

22

23

A.

tree expert work?
A.

Ashburn Tree Expert Company_
How long have you been in the business of

I~'s going on ~en years.
I'll ask you whether or not you served your

24 apprenticeship. and training- in the ~ree busine ••?
25 A. Yea, .ir.
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And during the apprenticeship, how long
2 were you in the lower grades, and if 80, what was that grade?
3

4

5

6

.,
8

9

10

11

I started out as a ground man and I went
from A, B, C,tre. ranks, to the top po8ition,where I'm at now.

0. '1'hefirm that you work for now, who do they
do work for? In what, areas?

A. Th~y contract for YEP Company.
C Do th~y work in this area?
A. Yes, sir.
0. And is this a large organization or not?
A- Yes, sir. It's the largest in the United

12 Statea.
13 And I'll ask you as to whether or not you
14 are familiar ,with the removal of trees, say adjacent to or close
15 to a building?
16

17

A. Yes, sir. I lUll.

Do you frequently have that responsibility
18 with your organization?
19

20
A. Yes, sir.

Do you supervis. and are you a supervisor
21

22

23

24

of • crew of men for this purpose?
Sometimes yes, sometime •.no.
I'll ask you, showing you plaintiff's exhibi

number one, do you see the tree and the stump there?
25 A. Yea, air.
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How would a tree that was that close to a
2

3

4

5

6

7

8

9

10

11

12

home, how would you remove it?
Well, this clos. to a house, you would more

than likely take it 'down in sections.
When yous.y take it dOWQ by sections,

what do,you mean?
Limbing the tree out and taking the butt

portion of the tree and lowering it in small sections either
with a rope or your hands.

o Would you bisect the tree and lower it down
in small sections? Is that what you're telling his Honor and
the lady and gentlemen of the jury?

13

14

A., Yes, sir. That would be the safest way.
In your work, are you taught and have you

15

16

17

18

been taught the use of a rope and how it i. to be used in
removing limbs and trees and things of that nature?

Yes, sir.'

And as to tieing a tree off, are there
certain procedures that are used relative to that operation?19

20

21

A. Yes, sir. It is.
Now, the testimony has been here that this

22

23

24

25

tree was approximately ~enty-five to thirty foot high. Would
this have any effect on the removal as to how this tree would
be removed?

Well, yes, sir. Twenty-five or thirty feet
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2

hiqh, like I say it should come down in sec~ions.
If you removed it in .ec~ions, would there

3 be any danqer of any .ec~ion. fallinq on anyone or anythinq of
4 tha~ na~ure?
5 No, sir. Because there wouldn'~ be nobody
6 under you to start with.
7 IProm the testimony here, there has been
8 testimony that ~wo ropes were tied off to this tree, and as a
9 re.ult of the tree fallinq, it injured the plaintiff. Was this
10 the proper procedure to follow in the removal of this ~ree?
11

12

13

14

15

16

17

18

19

MR. GORDON: That isn't a full description.
Unless he is there, he can't ven~ure an opinion.
Ml. GIBSON: I think, your Honor please, of course,
I have put part ~
MR. GORDON: That is his version of i~, your Honor.
MR. GIBSON: I understand, but I ~hink he can pass
on the facts that have been presented here.
THE COURT: You can ask him - the evidence has been
pu~ in and he can ask the witness.

20

21 BY MR. GIBSON:
* * *

22 o There has been testimony here that the tree
23 was approximately .twenty-five to thirty foot hiqh and that i~ wa
24 tied off with ropes within the area around the tree, that is two
25 ropes in the area.
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(Witness nodded affirm.~ively.)

And'there i. further ~e.~imony tha~ the

3 ~ree had beenno'tched and-the~ was sub8.quen~ly cu~.
l?:

5

(Wi~n.88nodded alfirma~iv.ly.)

There has also been ~estimony ~o theeflect

«5 that the-~ree, in fact, twisted and fe~l on the plain~iff after
7 the cut. NOw,myquestion to you is wha~steps should have been

.'

8 taken to prevent the tree from fallinq on the plaintiff? That i

9 from the standpoint of your opinion and your professional work

10 ,as a tree expert.
11 Well, it shoU~dhave been a proper notch,

I

12 to start with, in the front of the tree.

13

14

15

16

17

18

19

20

21

22

23

24

25

Proper notch?

Ye., sir.

Whatdo you meanby -

MR.OORDON:Your Honor, the testimony was there

was a notch. There is nothinq in the testimony it

was not properly notched. He can say. there should

. have been a notch in front of the tree, and that is

what the testimOny was. That's in the -testimony•

. THECOURT:- The part with which we are to be

concerned, he has said a proper notch. The only

evidence,Mr. Gibson, was there was a notch. He can

describe the type of notch he thinks ouqht to be

there and then ,maybea question as .to whether the
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not:ch in quest:ion was a proper nbtch.

57

Lady .and
2

3

4

5

6

Gent:lemen, you are t:odisregard t:he sb~nt of
t:he proper not:ch.. Whet:her it:was proper will be
.8oiDet:bingfor you t:odet:ermine at: 1:11. proper time
in consf'eration of ali evidence and nQt: by the
witness at:t:histime.

7

8 BY MR. GIBSON.
* * *

9 St:ep over here, Mr. Sm! th ~ NOw, I hand you
10 1:he exhibit number four and when you say t:hat the tree is t:obe
11 not:ched, what do you mean? How would it be notched as far as
12 your procedure is concerned?
13 It should be notched inth. shape of a .V.
14 like the shape of a watermelon.
15

16

17

THE COURT: I'inhavinq difficulty hearinq.
Speak up a little louder.
You should make a notch in a .V. .hape like

18 a slice of watermelon~ Come behind the notdh, about two inches
19 above the notch and cut' above it to keep t:hetree from leaning.

'.".',:

20 What determines where the notch is and where
21 the sUbsequent cut is made? As I understand it, would the
22 notch be level wit:h the subsequent back cutting?
23

24

25

No, sir.
It would not be?
No, sir.
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Wouldi~ be based on the heigh~ of~he ~ree

2 or where do you de~e~in. as ~o the di.~ances? .

3 Like I said, i~ needs ~o be abou~ two inches
! -

4 above the notch in the fron~.. 'l'ha~ keep. ~he ~re.from leaning

5 back to the house. The notch in the fron~, whenyou star~

6 pulling, it will give and comeright over.

7 According to this pho~o of the s~ump,was

8 i~ no~ched in that manner? '

9

10

11

12

13

14

15

16

17

18

19

20

21

22

MR.GORDON:Just a minute. That pho~o does no~

show the notch one'way or the other. The ~estimony

is - we admit~ed i~ as a photograph of wha~existed

several weeks after. He can't testify ~o vha~ ~he

photo shows. This is not the evidence. This is two

.weeks afterwards 'and not what vas there at the ~ime

the ~ree was cut.

MR~GIBSONI He can answer whether the notch vas

there.

23

24 BY MR. GIBSON:

* * *

25 Looking at that photograph, and with the
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experience tha~ you have in this field for ~he las~ ten years
2 in removal of trees, can you de~ermine from tha~ photograph
3 as to whether or not tha~ was a proper no~ch?
4 NO, sir. I see where i~'s been cu~ here
5 once before. Right hereon the s~ump. Bu~I can'~ determine
6 whether itis a proper no~ch.
7

8

MR. GORDON a He said he couldn'~ determine i~.
Tha~ is wha~ I was ge~ting a~, your Honor.

9

.10 BY MR. GIBSON:
* * *

11 Rela~ive ~o the removal of a ~ree this
12 height and irAthis posi~ion, you say would have ~o be removed
13 or i~ would be proper to remove -
14

15

16

MR. GORDON a Your Honor, haven'~ we been over that
four ~imes? I objec~.
THE COURT: I'm going to sus~ain your objec~ion.

17

18 BY MR. GIBSON.
* * *

19 Rela~ive ~ roping off of a tree, of course
20 that is a part of your business and opera~ion, isn't it?
21

22
Yes, sir.
Now, are there rules and regulations rela-

23 ~ive ~o rigging a ~ree?
24

25

Yes, sir.
MR. GORDON a What rules and regulations?
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THE COURT: I don't think you have rules and regula-
2 \tions. I think you have a procedure.
3

4 BY MR. GIBSON:
* * *

5

6 follow?
7

8

A.

You have certain procedures that you do .

Yes, sir.
Relative to the rope, for example, that is

9

10

11

used and the lenqth of the rope, what determines the lenqth of a
rope o~ the .felling of a tree?

It's according to how high the tree is.
12 The rope should be extended beyond the fall of the tree.
13

14 A.

What is ..the purpose of that?
That's to keep from hittinq anybody, anybody

15

16

17

18

19

20

21

22

23

24

25

in the way or pulling the rope.
Now, there has been testimony that this

tree twisted on its stump. Is that pOssible with what is
indicated in that photograph?

A. Well, it can twist on a stap if it's not
properly notched. Like I said while aqo, it can twist or fall
any way.

The notchinq you referred to is what you
just explained to his Honor and this lady and members of the
jury?

Yes.
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Do you have any difficulty of a stump kicking
2 back or anything of that nature?
3

4

5

6 Yes, sir.
A.

Have I had any?
Can you have that difficulty?
Yes, sir. If you don't notch it right.

7 Answer counsel.
8 * * *
9 CROSS EXAMINATION
10 BY MR. GORDONI
11 If Mr •.High notched the tree in a watermelon
12 wedge, .and then he cut above the notch in the back and the tree
13 fell straight out, would that indicate a proper notch and proper
14 cutting?
15 It'. according to the width of the tree,
16 according to how big it was.
17 If the t.ree fell straight out from the
18 house, and assuming this 1. the house, and 1f the tree fell -
19 and I'm referring to exhibit five - if the tree fell straight
20 out from the house perpendicular to the house, and went straight
21 out into the,yard, and went over without twisting on the stwnp,
22 and went straight dOW1,'1,would that 'indicate it had been properly
23 notched and properly cut?
24

25 to know.

I:wo~ldhave to see ~e tree when it fell
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I Really all your testimony is you would have
2

3

4

5

to be there when it wa. notched or be there in connection with
anything done to cutting or anything?

r'm telling you how to properly do it.
Isn't itnece.sary for you to be there

6 before anything was changed?
7

8

9

10

11

12

13

14

15

16

MR. MOULTON a He answered it. I object.
THE COURT: He is on cross examination.
MR. MOULTON a Let his Honor rule.
THE COURT I The witness is on cross examination.
MR. MOULTON: He didn't qet the answer he wanted.
Then he asked the same thing.
,MR. GORDON: He, said he couldn't say without being
there.
MR. MOULTON: No, he said, -I'm telling you the
proper procedure.-

17

18 BY MR. GORDON:
* * *

'19

20
In order to"determine whether it was properl

notched and properly cut, wouldn't you have to see the notch and
21 the cut before anything had been done to it? Isn't that true?
22

23 0.

I guess you would say that.
If you didn't see the notch and you didn't

24

25

see the cut, you then couldn't express an opinion whether it was
properly notched or properly cut, isn't that true?
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Yes, sir.
These pictures here don't di8close the

3 notch or the cut, do they?
4 In that one picture, it looks like it's cut
5 at a straight angle.
6 If it had been cut subsequent, if the tree
7 had been cutup and the pieces had been cut off the tree after
8 it had fallen, that would make a big difference in your determi-
9 nation, would it not?
10 A. Yes, sir. If you take it down in pieces
11 and get ittoa safe level and notch your tree -
12

13

14

15

16,

I'm speaking about the point it is notched.
MR. MOULTON: Object to Mr. Gordon interrupting
""the witne8S •
THE COURT: The witness has notfinis:hed his answer.
Permit him anopportuni'ty to answer it.

17 * * *
18 BY MR. GORDON :
19

". 20

21

A.

22 properly cut and notched, you have to see the notch and cut
23 itself, either in person or an actual accurate photograph of it,
24 isn't that true?
25 Yes, sir.

,BIGGS REPORTING SERVICE
NORFOLK, VIRGINIA



Mr. Smith 64

If you don't see an accurate photOgraph or
2

3

4

5

6

7

8

9

io

11

12

13

14

15

16

the actual things, you can't. determine whether it's been
properly cut or notched, isn't that true?

That's true.
If the testimony was to come out that after

this tree had been notched ..and cut, the stump was cut again more
level with the ground, that would make it impossible for you
not to tell how the:cut was at all -.if you cut a piece off the
stump after it had first been notched and cut.

THE COURTz You asked two questions.
MR. MOULTON: He's asking a hypothetical - if, if.
MR. GORDON: I think this is going to be the testi-
DlOny.

MR. MOULTON. If you assure his Honor - that's what
you have to do. You're putting if something
happened.

17

18 BY MR. GORDON.
* * *

19

20

21

22

Isn't that true?
Yes, sir.
Really, you can't tell anything from the

photOgraph if the evidence develops that pieces have been cut
23 off where the notch was after the tree had fallen and before
24

25

the photograph had been taken, isn't that true?
Yea, sir.
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Thank you. That's all.

2 * * *
3 REDIRECTEXAMINATION

4 .BYMR. GIBSON:

5 But as I understand your testimony, under

6 np circumstances would you fell this tree in one section,

7 adjacent to the home?

8

9

A. That's right.

All right, sir. That's all. ,Come down.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

THECOURT: Any objection to the witness being

excused?

MR~GORDON:No objection.

THECOURT: Whodo we have next?

MR. GIBSON: This concludes the testimony for the

plaintiff at this time.

THECOURT: You rest?

MR. GIBSON: Yes, sir.

THECOURT: Lady and Gentlemen, if you will please

. step .in the jury room.

(The jury entered the jury room.)

MR. GORDON:I move to strike the evidence and

enter sWDillaryjudgment on two grounds. One, there

hasn't been any evidence of any negligence on the

part of the defendant in this case. It is pure

speculation. They brought in, and I assume they
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4

5

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Mr. Smith 66

were atbtmpt.ing: t.o est.ablish by the e~pert that
the t.reehad not. been properly not.ched or properly
cut.. But. this expert. said qui t.e frankly he couldn't
det.erminewhere the not.ch or cut. was., There wasn't
anything there. This gentleman said t.he t.ree was
not.ched. He never said how it va. not.ched, where
thecut. was and 80 forth. I submit. t.here isn't any
evidence to any negligence on this part.y's part.
The degree of care this part.y uses is -c:ert.ai--nly
different than the degree of care an expert would
use in removing: 'trees. I think the Court. knows
that.. If you assume there was a dangerous sit.uation
as they want. t.o have the jury believe, present. there
and the ~art.1 comes out. and part.icipat.es in pulling
the tree. And in pulling it. down, it falls on him
because ,he got. ent.angled with the rope he is pulling
I can't conceive of a case a man can't be guilty of
contributory negligence or having assumed the risk.

i

I can't think of a case where you would be more
guilt.y o~ contributory negligence, and I move to
strike the evidence and enter sWIIDary j udqment..
THE COURT: Bave you searched the law on assumption,
of risk where someone renders a••ist.ance voluntarily
under an emergency or semi-emergency condition?
MR. GORDON: Your Honor, there waen' t an emergency
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4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

67

condition here. The man came down. He was trying
to cut it. He ran down, but he didn't sa.y it was
an emergency.
THE COURT: I said emergency or semi-emergency.
The evidence is the young lady came down running
and solici~ed the assistance of the plaintiff and
his brother-in-law, because of the fear that the
tree was going to fallon the house. In the Court's
mind, that oreates a degree of emergency.
MR. GORDON: Let me answer this. I believe the
evidence was they ran down. There wasn't evidence
she ran down. I specifically asked him and he said
he couldn't recall. Be said that he ran back.
.THE COURT: That they ran. That would indicate that

;

the circumstances were such - this i8 what the Court
feels - not to be specific. It did appear to the
Court in consideration of all the evidence that the
plaintiff and the gentleman with him had a state of
mind that an emergency existed. I'm not familiar -
that familiar with the law in the particular situa-
tion a8 cover8 the as.umption of risk.
MR. GORDON: Your Honor, let me answer that. There
isn't any change in the duty. Wh~n you come in and
it's a danger situation existing, and you assume
that risk, whatever the condi tien is there, you
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5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

68

assume it. ae came in as a volunteer. He didn't
have to. It wasn't a compunction or duty on
him to assume the risk • But he came in and assumed
it, and I submit he is guilty in that situation.
The evidence is such from their testimony and their
expert, their expert when you weigh it, he said
he can't say anything. He say. in his opinion he
would take it down in sections. That doesn't make
him guilty of negligence • It hasn't shown negli-

.. gflnce on this party's part. An expert may have a
better way of doing it than someone else. The
.accident came about not because of the tree falling •
This is uncontradicted testimony. The accident
came about because he fell and tripped on the rope
he was pulling.
THE COURT: Gentlemen, I'll hear from you on the
liability.
MR. GIBSON: Your Honor please; I say that there are
two questions here that I think are throughout

•Virginia law, that it's a questi()n first of.the
negligence of the defendant. I say that the
defendant from the plaintiff's testimony here shows
that he attempted to remove this.tree and that it
got apparently in a situation in which he was trying
to amove it himself. And he really created a

* * * * * * * * *
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* * * * * * * * *

MR. .GORDONI Yes, sir.
2

3

••

THE COURT: I have reviewed the authorities,
gentlemen, during the recess. It is a very close

.decision and the Court has some difficulty in seeing

under the circumstances the question of assumption
of risk should be left to the jury, so I'm going to
overrule your motion at this time, Mr. Gordon.
M~. GORDON: Note my exc~ption.
THE COURT: Yes, sir. And note your exception. Ask
the jury to come in.
(Jury entered the jury box.)

5

6

7

8

9

10

11

12

how reasonable minds can differ. It appears that

13

14

15

16

17

/(All counsel approached the bench an aside bar
conference was held.)
THE COURT: Who will you have as your .first witness,
Mr. Gordon?
MR. GORDON: Mary.High.

18 * * *
19

20

21

MARY JULIE HIGH, Witness, having
been first duly.sworn, was examined
and testified as follows:

22 * * *
23 DIRECT EXAMINATION
24 BY MR. GORDON:
25 Would you please state your name.
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Mary Julie High.

And do you live at 140 Marian Drive?
Yes, I. do.

You are the wife of Charles High, who sits

Yes, I am.

How long have you lived there?

Yes, sir.
You work also?

You are a housewife andwor~?

About eleven years.
I believe you are a housewife?
No, I'm working.,

Yes.

Yes, sir.
I think. you have a job at Addington Beaman,

A

0.

to my left?
A

0.

A

0.

A.

0.

A

0-

A

0-

J.

0.

as a bookkeeper?
A

0. Do you recall the occasion of this tree
incident back April 18th, 1966?

6

5

4

2

9

3

8

7

11

10

14

12

16

13

18

15

17

19

20

21
22

23

24

25

A. Yes.
0- Do you remember the date,as such?
A.. No.
0. Do you remember the incident?
A- Yes.
.0- On that occasion, do you recall about what
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time of the day it was?

81

2

3

4

Well, I suppose it was 4:00, maybe 4:30,
5:00, something like that.

What were the weather conditions on that
date, do you remember?5

6

7

8

9

10

A

on that day?

i

It was a nice day.
Now, did you have occasion to go anywhere

You mean other than -
From your house. Did you leave your house

11

12

13

14

15

that afternoon after you came home?

Well, when my husband was starting to cut
the tree down, I went down to my father's house and asked if
he would come help my husband.

Where was your husband?
16

17

18

19

20

21

22

23

24

25

tree down.

down?

A

A

A.

A

He was at home.
Where at home?
In the backyard, getting ready to cut the

Had he actually started cutting the -tree

I think he had notched the front of the tree
He had notched the front of the tree?
Yes, sir.
Was there any danger at-this point, having
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3

II Mrs. Hi h

notched the front of the tree?
MR. MOULTON: I object to that.
MR. GORDON: I think she can answer.

82

4

5

6

7

8

MR. GIBSON: Certainly she is not in a position to
pass on the question of any dangerous activity.
MR. GORDON: I asked was there danger at this point.
MR. MOULTON: Danger to whom or what?
THE COURT: You can ask her if she felt.

9

10 BY MR. GORDON:
* * *

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Did you feel that there was any danger at
this point,.he having notched the tree, or anything?

Not at this point, no. He had just ~otched
He was going to cut it from the back.

What did you do then, after he had notched

I went up and asked my father.
How did you go up there, did you drive, run

I drove.
You drove up there?
yes, sir.
How far away was your house from that house?
About a block.
About a block?
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A.

83

A block, yes.
Now, what happened after you drove up

3

4

5

6

7

8

9

there? You asked your father to assist -
MR. MOULTON: I'm going to have to object, your
Honor please. Counsel is leading.
THE COURT: The Court is going to sustain your
objection.
MR. GORDON: She already stated that.
THE COURT: I qon't think she did.

10

11 BY MR. GORDON:
* * *

12

14

15

16

17

18

19

20

21

22

What did .you.do? .
I asked .him would he come help my husband

take down the tree, that it was .cl08e to the house and I didn't
want him to take it down by himself, because he would have to cut
and then pull on the ~op~ and then cut, and I thought it would
be better if he.had some help.

What transpired then?
He said he would come down, and I went home

and they came.
How did they come? Walk ,who qot home

first, do you remember?
23

24

25 remember?

A. I did.
They didn't come with you in the car, if you
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2 did.
3

84

I really don't remember •. t don't think they

~as there any emergency in your mind at this
4

5

6

7

8

9

point in time?
A.

0.

0.

NO, sir.
Were you out back when they arrived?
Yes, sir.
Where'was your husband at that time?
He had the saw and he was getting ready to

10 cut the back of the tree.
11 0. Describe if you could the situation there
12

13

at that time with reference to the tree and so forth and so on,
that you recall.

14 A. Well, we had the tree tied off with a rope,
15

16

17

18

and my husband had already notched it, like I said, in the front
and he was behind it with the saw ready to cut the back of it.
And my father and my uncle came and they were on opposite sides
of the rope.

19

20

21

22

23

24

25

A.

one rope, I think.
0.

A.

A.

How many ropes was it?
Just one that I remember. There was just

Fine. Go ahead. Were they on the same rope?
One was on one side and one was on the other.
Of the same rope?
Of the same rope.
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.Did they have a discussion before your
door and my Uncle was on the same side I was on.

husband started doing anything, 'after they arrived?

2

3

4

5

6

7

8

9

10

Mrs. High

it tied off to?
A.

0.

A.

A.

they did.

85

You said the rope was tied off. What was

To another tree.
In your own words, tell what happened.
Well, I was standing back at our garage

Not to'my knowledge. I don't remember that

11

12

13

14

15

16

17

ltJ

19

20

21

Had your husband made any anticipation of
where he wanted the tree to fall or so forth?

MR. GIBSON: Wait.
MR. GORDON: I said had he.
THE COURT : I sustain your objection.
MR. GORDON: I think that is -
THE COURT: She.can't state what is in the mind of
somebody else.
MR. GORDON: I said had he made any -
THE COURT: Any anticipation. Had he made any
anticipation.

22

23 BY MR. GORDON:
* * *

24

25
Had he indicated to anyone -

MR •.MOULTON: I object to the leading.•

* * * * * * * * *
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6

7

8

9
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* * * * * * * * *
tion on that basis. I'll state the reason later.
I don't want to suggest anything.
MR. GORDON: Answer the question.
THE COURT: Only!f the question is at the time was
Mr. Coleman present.

Was he present?
THE COURT: Yes. At the time that he came to the
house and while he was present, did your husband
indicate to anyone where he wanted the tree to fall.

10 A. I can't say for sure.
11

12

13

THE COURT: All right.
MR. GORDON: Fine.

* *
14 BY MR. GORDON:

15

16 A.

How is your lot shaped?
It's wide in the front and very narrow in the

17

18

back. It's a pie shape.
If the tree went to the left, what would

19 happen? If that tree when it fell went to the left, what would
20

21

happen?
A. It would have hit a power line that goes to

22 the house on the side of me.
23

24

25

happened?
A.

If it went to the right, what would have

It .would have hit the fence or the house on
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1 the other side of-me.

88

2

3

4

5

A..

A.

Which way did the tree fall?
Straight back.
Which:way were.the men pulling?
For it to go straight back. It had to go

6 between two trees.
7

8 it going?
9

10

11

12

13

14

15

16

17

18

19

20

21

22

Did it fall in the direction you anticipated

MR~ MOULTON: I object, your Honor.
MR. GORDON: I asked what she anticipated.
MR. GIBSON: Was she taking the tree down?
MR. GORDON: She was there and seeing it.
MR. GIBSON: I object to that question unless he
qualifies this witness to show she contemplated the
tree going this way or that way or pursuant to some-

,thing she was doing or directing her husband to do.
Otherwise, it's immaterial and we object.
THE COURT: I'll permit her to - over your objection,
over the plaintiff's objection - to testify if the
tree fell where she thought it would fall.

Yes.
MR. MOULTON: Note our exception.

23

24 BY MR. GORUO.N:
* *

25 Did it, Mrs. High?
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Yes, it did •.
Would you go ahead and describe after the

3

4

5

6

7

8

9

10

11

,men arrived there and in your own words tell what happened after
they arrived. I appreciate it was seven years ago.

A. One got on one side,;of the rope and one got
on the other. When my husband started. sawing, both of them
pulled on the rope. The tree started to lean, so they both ran
back one to the right and one_to the left. ~hen as _

0. What happened then?
A. Then the tree went back and sort of leaned

the other way. My father went into the rope and pulled and
12 went back.' About the time my father started back, my uncle ran
13

14

15

16

17

18

into the rope to pull. I don't know he did, but I think when he
realized the tree was starting to fall, that 1)eran into the
rope instead of backwards~ When he got into the rope, he ran
straight back into the way the tree was falling.

And what happened?
And it hit him.

hit him? Was hestandtng, or was he up or ~hat?

19

20

21

22

23

24

25

Q.

A.

baCkwards, he fell.

came down?
A.

Did anything happen to him before the tree

He 'fell. In the backyard as he was running

Which direction was he facing when the tree

The back of the lot.
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A.

90

He was facing the back?
Yes, sir.
With reference to the tree, what'part of

4 his body was to the tree?
5

6

7

8

9

10

11

12

13

14

A.

A.

A.

A.

A.

o.

His back.

Which way had your father gone?
Which way had he gone?
Ves.
Face down.
I said which way had your father gone? .
My father?
Yes.
To the right.
And the first time the parties left the

15 rope, you indicated it was twice - which way had the plaintiff
16 gone?
17

18

19

A.

A.

To.the left.
The second time, which way did he go?
He went right. Into the rope and then under

20 it and back.

21 When you went down there, did you tell your
22 father or tell Mr. Coleman there was an emergency or something
23 of that sort? '
24 A. I asked them if they would come and help
25 my husband ~ake down the tree.
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~.Did you indicate there was any emergency
2 at that time?
3

4

5

A.

A.

No.
How big was this tree in question?
It wasn't - I mean it was a right big tree.

6 I don't know how to tell you how big it was.
7

8 originally?
Was there a single trunk to the tree,

9 A. It had 'two. It was one trunk, but it went
10 up into two'trees, you know, about halfway up.
11 Were both the trees on there at that time?
12 You indicated there were two trees when this was cut.
13 A. No, we had already taken down the front
14 part of it.
15 Was the rope tied to the tree when Mr.
16 Coleman arrived there?
17

18

A. Yes.
Was the rope tied to the other tree, that

19 was tied off, -when he was there?
20

21

A. Yes.
Had the back of the tree been cut when Mr.

22 Coleman arrived there?
23

24

25

NO. The front half just had been cut when
my husband had notched it.

Thank you. You may inquire.

I
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2 BY MR. GIBSON:
3

92

CROSS EXAMINATION

Mrs. High, this exhibit~ plaintiff's exhibit
4 three, that's a picture of your home at that time?
5

6

7

8

A.

Yes.
Is that right?
Yes.
And I show you «hibit four and is that a

9 picture of the stump after it had been cut off?
lOA Yes.
11 ~ This is the portion of the tree that's been
12 sawed up?
13

14

Xes.
I'll ask you are these trees that's around

15 your home, are they the proportionate size of_the tree that was
16 sawed? Are they more or less the same general size?
17 A. Not all of them, because some of them are
18 sort of big trees.
19 0.- According to your testimony, yo~ said that
20 he wanted - your husband wanted the tree to fall in.one direc-
21 tion, because if it fell one way it would hit the high tension
22 wires.
23

24

A.- Yes.
And if it fell the other way, it would fall

25 across the fence?
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2

A

93

Right.
So from the position of that house to the

3 high tension wwires would be about thirty or forty feet, wouldn't
4 it?
5

6

A It might have been.
By the same token, to hit the fence - from

7 the rear of your home where the picture showed, to the fence was
8 approximately thirty feet. So it was generally the same distance
9 going in either direction, is that what you're saying?

10

11

I guess it's about the same distance.
Was the cross section of this stump here,

12 would you estimate that to be five or six inches across - right
13 across here?
14

15

A But that wasn't the size of the tree there.
I know.

16 MR. GORDON: Let her finish answering the question.
17

18 stump.
19

A There were two trees that come up off that

That's right, but this is the main stump and
20 then as it grows up, it forked out.
21

22
A Uh huh.

What I'm asking you is, is this area here
23 the diameter of that, wasn't that approximately twenty-six inches
24

25

A I don't know.
You would not be able to lift that portion
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of the treeshpwn there, would you?
No.

94

3

4

5

Now, the reason that you went to get your
father and Mr. Coleman was because of the fact that the tree
began to lean toward the -

6

7

8

it yet.
A.

_.

No. He hadn't started cutting the back of

It was not leaning when you went up there?
9 MR. GORDON: You said started to lean.

10

11 BY MR. GIBSON:
• • •

12

13

14

toward your home?
Let me correct it. Was the tree leaning

The tree was right on the back of ourhous~.
15

16

17

You can like stand on the roof and touch the tree.
Had your husband made a cut into the tree

before you went up to get help?
18

19

. 20

21

tree•
A.

A.

Yes, .sir. He had notched the front of the

This caused some concern to you, didn't it?
What caused my concern was I didn't want my

22

23

24

25

husband to take it down by hisself, because someone had to pull
on the rope and someone had to cut the tree.

He.didn't ask you to pull on the rope, did
he?

BIGGS REPORTING SERVICE
NORFOLK, VIRGINIA



Mrs. High

2 It was my idea.
3

95

NO. He didn't ask me to go get them eith~~r.

It was some concern of yours that.he
4 probably needed help, isn't that true?
5

6

Yes.
You went, and did you tell your husband you

7 were going after help?
8

9

10 or anything?

Yes.
And what did he say? Did he agree or nod

11 A. He said he could do it by hisself. I said
12 I would feel better if I got somebody.
13 So you went and took the car and went about
14 a block to their home?
15

16

17

18

A..

Yes.

And asked them to come down and help?
Yes.
And then you went on and got back in the

19 car and went back and they came on in?
20

21

A. Yes.
Was that immediately after you had left,

22 that they returned?
23

24

Yes.
And now, tell me this, and his Honor and

25 this Lady and members of the jury•. Do I understand your testi-
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2

3

mony to say that there was only one rope tieing off that tree?
Yes.
Well, how was he to keep the tree from

4 going eitherto the right or to the left, if it was only one
5 rope?
6 A.

/

The notch in /the front of the tree was
7 supposed to make it come forward.
8 So he was depending on how the cut was made
9 to take the tree down?

10

11

Yes.
Had your husband removed any ,other trees

12 there on the property before?
13

14

Yes.

And this one, the concern that you had for
15 this tree was because of the fact it was in such close proximity
16 to the house?
17

18

A. Yes.
Now, how long was the rope that extended

19 from the tree down to the ground?
20

21

22

23

A.

A.

I don't know how long it was.
It was tied to another tree in the yard?
Yes.

And how far was that tree from this tree?
24 Do you have any idea of that?
25 A. No.
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How far.was the rope onto the tree, thin};1ng

Uh huh.

I think it was close to the roof level.

Was that at ths point where it was a crotch,

Closeto the roof level of your home?

No.

lIowhigh was it up on the tree?
It was pretty high up.
Was it even with the roof of your home or

Yes.
Was the "V" lower than that?

At what point would you say that the crotch
off?

0-

in terms.of height?
A.

0-

higher?
A.

0-

A-

0..

where the "V" was?
A-

0..

A-

U

or the"V" extended
A- On the picture of that stump, you can about

figure out about how high it was, because that's where it
started, that part that is laying on the ground.

5

2

8

3

9

4

7

11

13

10

18

12

17

14

15

16

19 Then you would say it's approximately four
20 or five feet off the ground that it"V'd" on out?
21 A. Maybe four.
22 \ Now, your testimony has been that there
23 was no discussion between your father and your husband and the
24 plaintiff.
25

A. My testimony was that I did not remember any
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I don't remember there being any.

98

2 How long after they arrived there was it
,3 before the tree fell?
4

5 the tree.
6

When they came, my husband started cutting

I see. 'All right. Now, do you recall how
7 far the notch was from the base of the tree?
8

9

A. No, sir. I don't.
Do you know whether it was a foot or two

10 feet? Are yoti in position to 9lI¥?

11

12

13 to the tree?

NO, sir.

Did you see your husband. put the chain saw

14

15

16

17

18

19

A.

A.

Q.

A.

Yes.

Was he between the tree and the house?
Yes.
And was the notch on the other side?
Yes.

Did he cut all the way through, or how far
20

21
22

23

24

25

did he cut through the tree? Do you know?
MR. GORDON: At what point, Mr. Gibson?
MR. GIBSON: With the chain saw.
MR. GORDON: At what point? Are you talking about
the notch or the chain saw or when?
MR. GIBSON: I'm talking about the point when 'hewas

BIGGS REPORTING SERVICE
NORFOLK, VIRGINIA



2

3

4

I Mr•• High 99

using the chain saw after all of them were there.
THE COURT: The testimony was at that point that the
notch had already been cut.
MR. GIBSON: I understand.

5

6 BY MR. GIBSON:
* * *

7 Do you know how far he cu~ into the tree?
8 Did he come all the way across?
9 A. Not all the way through. You know. Before
10 the tree fell, did he come all the way across?
11

12

13

14

15

16

17

18

19

20

21

22

23

24

Q.

A.

Q.

A.

Q.

A.

Q.

stump and the house?
A.

Q.

A.

A.

Yes.' Before the tree fell.
Yes.
He did? .
(Witness nodded affirmatively.)
You see the stunlP here?
Yes.
That's exhibit four. He was between the

Yes.
And this was a power saw?
Yes.
Gasoline?
Yes.
And he cut from this side coming toward this

25 side?
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./

2

3

4

5

6

A.

A.

Yes.
And the notch was on this side?
Yes.
And he came completely through?
I th~nk so. To the best of my knowledge.
That's all.

7

81
THE COURT: Anything further, Mr. Gibson?
MR. GIBSON: That's all•

9 • *
10

11

12

13

14

15

16

17

18

19

20

21

22

REDIRECT EXAMINATION
BY MR. GORDON:

{l Did the tree twist before it fell?
A No, sir. I don't thi.nkso.
0. I couldn't hear your.answer.
A. No, sir.
0. .Thank you. That's all•
THE COURT: You may step down. Are you going to
need Mrs. High any further?
MR. GORDON: I don't think so.
THE COURT: You are at liberty to leave, or you can
remain in the courtroom if you like.
(The defendant was called to the stand.)

23 * * •
24

25

CHARLES HIGH, Defendant, having
been first duly sworn, was examined
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and testified as follows:
2 * * *
3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

BY MR. GORDON:
Q.

A.

Q.

A.

Q,

A.

Station.
Q.

mechanic?
A.

Q.

here in Great Bridge?
A.

O.

below it?

DIRECT EXAMINATION

Would you please state your name?
My name is Charles High.
Where do you live?
140 Marian Drive, Chesapeake.
What do you do for a living?
Jet engine mechanic at the Naval Air

How long have you been a jet engine

Ten years.
Marian Drive, I believe is located right

Right.
I think opposite the high school, just

. 20

21 Q.

-Right •

How long -have you lived at the address of
22 140 Marian Drive, the premises there?
23

24

A. Tw(\lve years.
Do you recall the occasion of April 18th

25 when you were cutting this tree in which Mr. Gordon Coleman was
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injured?
2

3

4 place?

5

A.

A.

102

Yes, I do.
About what time of day was it this took

It must have been close to 5:30, because I
6 had worked that day.
7 NOW, would you describe your premises for
8 us? The lot and house and so forth? What type lot do you have?
9 A. Well, the lots in that area are 100 x 200,

10 but my lot is pie shaped because I live in the curve. There's a
11 slight curve in the street.
12 Could you come down and on this, piece of
13 paper draw your house and the lines? Come down here for the
14 jury.

15 (The defendant stood before the jury box.)
16

17

18

19

20

21

22

23

24

25

MR. GORDON: Your Honor, could you mark this as
'defendant's exhibit?
THE COURT: Have you gentlemen had an opportunity to
see it?
MR. MOULTON: No, sir.
MR. GORDON: I was going to get him to put some
things on it.
THE COURT: The jury will recognize that. is drawn
freehand and is not to scale accurately. It will be
received as defendant's exhibit number one.

BIGGS REPORTING SERVICE
NORFOLK, VIRGINIA



2

I Mr: High

BY MR. GORDON:

103

There was a reference to an electric line.
3 Could you show us where that electric line would be?
4 A. Yes. The pole is.in the backyard on the
5 left corner. Right here, right at the line. The wires come,
6 into the house this way.
7 In fact, is this the wires to your line
8 that is shown here in exhibit number one, plaintiff's exhibit
9 number one showing the wires to the top of your house?

10

11

A. Yes, sir. It goes straight over here.
Now, where is the fence located that we

12 have spoken about?

13

14

15

A. The fence is right here. This is the fence.
That line -
This is the fence right here. Between the

16 two houses, this is the fence. There is also a fence over here.
17 ~ With reference to your lot, where is this
18 tree located? With reference to your house, what part is it
19 located near?
20 I,..ookingfrom the rear of the house to the
21 front, it's closest to this fence than it is to the center of the
22 hOUSE. It's a little to the right of the center of the house.
23

24 about?
25 A.

This shows the line here we are speaking

Hight.
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Q.

this tree to fall? .

A-

104

Did you have any plans of where you wanted

It had to fall here, was the only place
4 it could fall. It was a big tree here. If it fell here, it
5

7

8

9

10

11

12

would fall on this tree •. If it fell here, it would fallon the
fence.

Q. You mean that is where you wanted it to
fall?

A- Yes.
MR. GIBSON: I object. I object to the leading
question.

THE COURT: I sustain the objection.
13

14 BY MR. GORDON:
* * *

15 Q. Where did you want it to fall?
16

17

18

MR. MOULTON: Couldn't he resume up there, Judge?
THE COURT: I think it would be better.
MR. GORDON: Just a minute.

19

20 BY MR. GORDON:
* * *

21

22 A-

Where did you want the tree to fall?
I wanted it to fall straight back to the

23 rear of the lot.
24

25

Q.

A.

I

Where did the tree, in fact, fall?
R~ght whe~e I wanted it to fallo
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2

3

4

5

6

12 Q.

lOS

If it had gone to the left, what would have

It would have hit either another tree or

If it had gone to the right, what would

Do you recall :,{our,,1ifegoi.ng to your father
13 in~law'shouse?
14

15

A. Yes•.
IBefore she went to your father-in-Iaw's

16 house, had you made preparations with regard to removing the
17 tree?
18

19

A. I tied it off and notched it.
When you had tied it off and notched it,

20 was there danger of the tree falling at that point?
21

22

23

A.

A

To my knowledge, it couldn't fall.
How big a notch had you cut in the tree?
It's been seven years. I can't answer

24 that. I notched the tree, but it's been so long" I j-UB t don't
25 knowhow deep a notch I put in the tree •
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Did it appear to you at that time to be any
2 danger of falling after you notched it?
3

4

A. NO, because it was a lot of tree left~
What type tree was this? Was it one tree

5 going straight up and down?

7

8

THE COURT: Just. a minute before they jump up and
object. He can describe it.
~ It was a large tree at the base, like they

9 said twenty some inches. About waist high or maybe chest height
10 it came out into two, like this. One over the house and one to
11 the extreme rear. I had already removed the rear part days
12 before and it was gone and clit up.
13

14 left?
15

16

Q.

rt.

At this point, it was only the other one

Right.

And where had you put the notch in the tree?
17 The side of the house?
18 A. The notch was at the extreme rear, facing
19 the rear of the lot.
20

21 the house?
In other words, the opposite direction of

24 tree - the one?

22

23

25

A.
,0-
".'

A.

Right.
! IJow, do you recall where you had tied the
I

I tied it to the tree that was the straighte t
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to the rear of the lot.

107

2 Q. At what jheight did you tie the tree, if
3 you remember?

4 A. I couldn't really say, it's been so long.
5 I don't really, remember. I guess it was roof high or around the
6 gl,ltter.

7 Q. At what height had you tied the other end
8 of the line to the tree in the yard?
9

10

11

12

A.

Q.

A.

About chest high.
How many lines was to the tree?
One.
There's been some testimony here that there

13 were two. Were there two lines?
14 k It's been so long, that's probably the
15 reason why~ But it was only one rope, because I only had one
16 rope.
17

18

19

20 discussion?

21 A.

You're sure of that?
I'm positive.
Now, when they came up, was there any

I told them to pull the rope to get the tre
22 started in the other direction. We didn't discuss it. That was
23 all there was to it. They knew what to do as soon as they saw
24 what I was doing.
25 Where did they get hold of the rope? First
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,
of all, did they get hold of the rope?

108

2

3

4

5

A.

A.

Yes.
Where did they get hold of it?
Out close to where I had it tied off.
At the end furtherest from the tree you

6 were falling?
7

8

1\;, Uh huh.
Describe how they were standing, the two

9 of them, wi threfereilce to the rope.
10 A My father-in-law was in front. The rope was
11 to his left." He was in the rear and the rope w~s to his right.
12

13

14

is rope?

16

17

18 transpired.
,0..

Who was in the rear?
Mr. Coleman.
You mean they were on opposite sides of the

Yes.
Now, in your own words, tell just what

19 ,A. Well, I was cutting the tree, so I didn't
20 really see as much as my wife saw, because I was holding the
21 chain saw, cranking the chain saw and sawing the tree. Then as
22 the tree fell over, that's when I looked. When he stumbled.
23

24 A.

How did he stumble?
I think he got his foot caught in the rope.

25 r was sawing tne tree, and as I looked, I saw it hit him.
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0- ' Did he stumble near the point where he was
2 pulling the tree?
3 A. Right.

,4 0- What, if anything, had your father-in-law
5 I done?
6 A. When the tree started in the direction, he
7 took about three step. to the right toward the fence, three or
8 four steps.
9

10

11

12

13

14

15

16

'A.

A.

A.

Was he clear of the tree at this point?
(Witness nodded affirmatively.)
I canlt hear your answer.
Yes,. he was clear.
What did Mr. High do?
What did I do?
11m sorry •. What did Mr. Coleman do?
He was assisting pulling the rope with my

17 father-in-law.
18 What did he do when it started to fall?
19

20

21

A. He let go and started away •.
Which direction did he gO?
The first time, I donlt know because I was

22 sawing. After the tree was on its way, I looked up.
23

24 A.

What do you mean the first time?
It started one time and they let go and

25 took hold of it again. Next time they pulled it, it went over
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passed the poin~ and started oV'er'in the yard.
2 fell and that's when he went in tha~ direction.

110

That's when he

3

4

5 the tree.
6

7 him?
8 A.

Which way were they facing?
They were facing me when they were pulling

Which way was he facing when the tree hit

He was facing straight out the back; because
9 the tree hit him on the shoulder and back of the head.
10

11 A.

Which way was your father-in-law facing?
He just stepped over to his right and was

12 facing the operation that was going on.
13 Let's go back to the pictures. Do these
14 pictures show the notch on the stump of the ~ree?
15

16

A. It can't, because I cut those pieces down.
Is this at the point where you actually

17 notched the stump, or did you cut a piece off the stump?
18

19 level.
20
21 ground leveI?

No, I cut the thing down to almost ground

Does this show l,here you cut it almost to

22

23

24

A.

A.

Yes.
How far up was it you not~hed it?
I notched it about chest high, because

25 that's where the tree started out in t~o branches.
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At what point was it you cut behind the
2 tree, or I should say - you said you put another cut. At what
3 point was that?
4 I cut into the notch. After I notched it,
5 I cut into the notch so the t~ee would go that way.
6 You cut from the same direction of the
7 notch or the opposite direction of the notch?
8 A. The opposite direction of the notch. The
9 notch is what determines where.it falls.

10

11 A.

12 tree was, but it was high enough that the end of the tree after
13 it fell was to the center of the yard, almost halfway back to the
14 back of th~ lot. So it had to be a good, I guess thirty-five or
15 forty feet tall, had to be.
16

17' A.

How large in diameter was the tree?
This is something else. Are you talking

18 about the trunk or the part I cut?
19

20 A.

The part you cut.
The part I cut was about ten to twelve inche

21 in diameter.
22 The picture shown in the photograph of the
23 piece of timber on the ground, is that the piece you cut or is
24 that the trunk?
25 A. No, the piece I cut is laying on the ground.
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A.

A.

112

Is this the piece here you cut?
Right.
What part of that did you cut?
It would be the larges~ part.

5

6

7

MR. GIBSON: Let the record show that is plaintiff's
exhibit one.

Was the condition obvious to everyone that
8 was there that the tree was notched and cut and so forth when the
9 parties came up?
10 A. I don't know that they examined the tre(;:or
11 not, but they saw it was tied off when they got there.
12

13 testified to?
NOw, did the tree twist, as Mr. ColeI~.anhas

14

15

16

17 it did •
. 18

A.

A.

Did it twist?
Yes. When it came down, did it twist?
If.it had of, it wouldn't have fell where

That isn't what I asked you. I asked you
19 did it twist?
20

21

22

A.

0.

No.
If it had twisted,would you have known it?
Yes. If it had twisted, it would have hit

23 a fence or another tree. It couldn't have fallen where it did.
24

25 A.

Did you see the tree as it,was fa+ling?
After the tree got about this angle, I put
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1 the saw down and watched it the rest of the way down.
2

3

4

5

6

7

0. Had it twisted up to that point?
A- Na.
0. Did it twist from that point on?
A- Na
0. With reference to the direction they were

pulling it, where did it fall?
8

9 it.

10

A- It fell in that direction they were pulling

How far from the point that they were
11 pulling it did Mr. Coleman move before he was struck?

12

13

14

I was?
A. The tree - you mean the distance from where

No. From the point where he was pulling it
15 to where he ~as struck.
16

17

18

19

20

21

22

23

A-

A-

Oh, I would say probably from you to me.
In which direction did he go?
Toward the rear of the lot, straight back.
Was he standing when he was struck or -
He was running when it hit him.
Was he on his feet, I take it?
When he was struck, he was on his feet.
Do you know what type of tree it was that

24 you were cutting?
25 A- I think it was an oak tree. I'm not sure
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about that.
tl

Coleman?
A-

tl

A-

tl
you know?

A-

114

Did you ask you wife to go up and get ~tt.

No.
Or your father-in-law?
No.
Why did she go up there and get them, do

10 getting the tree down.
11

12

13

14

15

16

A-

A-

Do you remember how they eame'l
They walked.
Were they walking?
Yes.
Or running or what?
They were walking. Now, I couldn't see

17 them all the way down the street.
18 tl When you saw them, what were they doing?
19 A- I saw them when they came in the yard and
20 they were walking. I don't think my father-in-law could run
21 that far, really.
22

23

24

25

Did you express to anyone any emergency?
No.
Did you feel there was any emergency?
No.
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MR. GORDON: You may inquire.
2 * * *
3 CROSS EXAMINATION
4 BY MR. MOULTON:
5 Did I understand you, sir, to say that when
6 the tree started falling that Mr. Coleman ran as far as from you
7 to Mr. Gordon before he was struck?
8

9

Right. That's approximately how far.
I understand that, approximately. Could

10 we approximate this distance for the record now, or have the
11 sheriff measure it?
12

13

14

15

16

THE COURT: The Court can give it to you. It's
sixteen feet from the witness chair to where you
are sitting.
MR. MOULTON: Sixteen feet. Thank you, your Honor.

Approximately sixteen feet he had run when
17 he was struck by the ~ree.
18

19

A. (Witness nodded affirmatively.>
And how much of the tree extended over his

20 body after the tree was down on him? How much of the top of the
21 tree? Would it be as much as ten,fifteen feet?
22 A. No, it was a short distance, because one
23 of the small limbs to my -left is what hit him. It was almost to
24 the top of the tree, because it had short branches on it.
25 It was not out of the top yet? This was a
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limb off to the side? There was still some distance up to the
2 top?
3

4

A. Yes.
How far would you say it was up to the top

5, of the tree?
6 A. See, there was different length branches.
7 Are you speaking of the branch that hit him?
8 NO. ,The uppermost top of the tree, not the
9 branch that came up and hit him. When he was pinned under the
10 branch, what I'm asking is the uppermost top you indicated fell
11 almost halfway your lot. How much further would it be from here
12 to the top of the tree?
13

14

15 A.

That's something I couldn't answer.
You estimated sixteen feet when it fell.,
Well say from here to that desk. That's the

16 best I can do. I had no way to measure it. When it happened, 1

17 wasn't concerned with how long the limb was. I wanted to get him
18 to the hospital.
19 I understand your concern. But it was a
20 distance of from you to the desk, which would be six feet, maybe
21 eight?
22

23

A. Maybe six feet.
Now, you have indicated to the Court and so

24 did your wife that if the tree fell to the left, it would
25 damage a power line.

, i,
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No. Which left? You mean my left?
Maybe we should get orientation.
Right.
Let's take plaintiff's exhibit one and this

5 is the back of your house and this is the tree and this is tile
6 part you have indicated you cut down.
7

8

A. Right.
Going from the back of the house to the

9 back of your lot -
10

11

A. Facing the rear?
Facing the rear. Going from here to the

12 ' back of the lot.
13

14

15

A.

A.

This would be the left over here.
That would be the left?
The fence was the closest to the house

16 over here and the closest to the tree.
17 You have indicated now as I ,understand it,
18 going from the back of the house to the back of the lot is what
19 we are talking about.
20

21

22

23

A.

A.,

Right.
To your left was a fence, you have indicate
Right.
In that position and shown here on

~4 plaintiff's exhibit one -
25 (Witness nodded affirmatively.)
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2

To your right was a power, line.
All the way over to the extreme right was

3 the power line, coming in on an angle to the house.
4 You have drawn it here. How close was it
5

6

7

to the tree? This part, roughly.
~ The power line comes in some distance from,

the corner.
8

9

I've got you.
So it would probably be from here to the

10 reporter, maybe a little more.
11

12 ~

Say eight or ten feet?
Something like that.

13 Can we mark eight or ten feet on here?
14 Power line •. To the fence to your left 8S we look from the back
15 of your house, you said was how far?

We are talkingThe fence to the left.
You said it was very close.
It was very close •. It's pie shaped and it

What fence?

I'm asking what was the distance between the

~

0.

about the left here.
~

comes in this way.
Q.

tree and the .fence.
A.

0.

Maybe from here to Mr. Coleman.
The Judge said that was sixteen feet. Do

you mind if I mark sixteen feet from the tree, eight to ten from

16

19

18

17

24

25

20

23

21

22
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the powex line? From your house, it was a matter of what? A
2 foot or two feet?
3

4

5

6

A-

A-

Between the house and the tree?
Between the house and the tree.
Oh, three foot.
Look at that and see if I ,have got that

7 right, the way we have described it.
8 It's approximately. That's all I can say.
9 I would have to meaaure it.

10 Well approximately. So what I'm getting at,
11 sir, this tJ:'ee'had to fall in one direction and one direction
12 only. That's correct, isn't it?
13 A- No,it could have fell in any direction.
14 I merely said if it hadn't, it would have hit another tree or
15 the fence.
16

17

18

19

20

0- Or YOur house?
A- No; it wouldn't hit the house. That's what

they wer~ doing. Keeping it from hitting the house.
0. I'm speaking of when you started this

I,
operation. You were going to take this tree down yourself is

21 what you're telling this,jury and his Honor.
22

23 0.

I suxe was.
You were going to take this forty foot

24 tree. Do you know how tall the courtroom is, your Honor?
25 THE COURTz No. I'll say for the jury's information
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the courtroom is sixty feet long and about thirty
feet wide.--2

3

4 BY MR. MOULTON:
.- • •

5 So you were going to take this forty foot
6 tall tree down all by yourself?-
7 Can I answer your question? I didn't know
8 anybody knew how tall the tree was.
9 You testified it was approximately forty
10 feet long. I took it from your direct testimony.
11 I'm giving my best estimate. I could
12 estimate your height, but I may not be right. I don't understan

13

14

15

THE COURT: You have been ~askedwhat you think the
height of the tree was. Is it true you said
approximately forty feet?

16 A. Right. I said thirty-five to forty, but
17 that's the best I can do.
18 You were going to take down this tree you
19 have described as being thirty-five to forty feet all by yoursel ?
20

21

A. Right. That's right.
If this tree had fallen to the left or

22

23

right of your lot or it had fallen frontwards, it wo~ld have
torn down an electric line, torn down, a fence or torn down your

,"

24 house. That is correct, isn't it?
25 You said if it had done that. Righb~ ,
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Yes, sir. If i~ didn'~ fall ~e way you
2 an~icipa~edor ~e way you were going ~o ~akei~ down,
3 A It would have hi~ a ~reeif i~ had gone
4 ~o ~e righ~ some. But if i~ wen~ ~o ~he right, i~ would fall
5 over ~e fence. It was over ~o one side. I~ waan'~ in ~e
6 center of the lot.
7 I unders~and, bu~ you say i~ was eigh~ ~o
8 ten feet to ~e power line.
9 Yes, sir.
10 No ques~ion i~ would have~aken the power
11 line down•.
12 A. If i~had gone to the extreme right, but
13 if it had jus~ gone on an angle, it would have hit a tree.
14 Wha~ you're saying is if it had gone to
15 the angle -
16

17

A- It would hit a tree.
You were going ~o take it down by yourself

A- No.
0. It was your wife's idea?
A- Right.
0- She was concerned?
A. Righ~.
0- You notched the tree before the people

had got~en there?

18 and you didn'~ want any help from ~hese people who came?
19

21

20

24

23

22

25

BIGGS REPORTING SERVICE
NORFOLK-, VIRGINIA



1

2

3

Mr. High 122

Right.
Hadn't this tree leaned toward your house?
The tree had grown that way. This tree

4 was leaning over the house, it had grown there. It was planted
5 over there before anything happened, it was like that.
6

7

8

If it was slanted over your house, would
this be a correct analogy - this would be your house and this
pen 'would be the tree?

9

10

11

Turn it for me.
Let me turn it this way.
That was the way, but not that much of an

12

13

14

angle.
Would you show the jury how much of an

angle?
15 A. I would say it was about like this, because
16

17

18

19

20

21

22

23

24

25

it was right over the - the tree was right over the gutter and
part of the roof. It was about like that. You could stand on
the roof and touch the/tree.

Well, if the tree was slanted over as you
have described here and not quite the angle of this pen, but
it was slanted this way, how in the world did you expect to note
the tree here and make it fall back this way, sir?

That was what the rope was for.
Who was going to pull on the rope?
I was.
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9

10

11
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A-

e
the rope?

A-

e
house?

A.

pulling the rope.
e

123

You were going to saw the tree, waist high,

Right.
And hope that it fell away from your

Hope? I was going to make it fall by
It wasn't hope.
All right, sir. When these two men came

12 on - what did you say to them?
13 I have no idea what I said. Again, it's
14 been seven years. In fact, I don't think anybody there knows
15

16

what was said.
I know that, sir, but didn't you say on '

17 direct examination - I made notes. "When they came up, I told
18 them to pull the rope. n,
19

20

Yes, sir. I told them to pull the rope.
You remember that now?

21 A. You said what all was said. I don't know
22 what all was said.
23 I apologize to you then. But you did tell
24 them to get on that rope and pull it?
25 A. Right.
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This rope was a rope that you had attached,
2 you said, about roof high t~ a tree in the rear or off to the
3 right. Was it directly in the rear or off to the right?
4

5 0.

It was just off to the center of the tree.
And they were to get at the end of this.

6 rope, the two men, you told them to get to the end of •.it?
7 A. They w~re to get it started in that direc-
8 tion and move •.
9

10

11

12

13

14

15

0.

A.

0.

A.,

A.

Did they get to the end of the rope?
Almost. It was tied to another tree.
They got close to the tree as they could?
Right.

Up to the tree?
Right.
So you have estimated- let me do this.

16 Would you mark the little tree on there that it's tied to and
17 the position it's tied? Approximately how far was that from
18 this tree?
19

20

21

22
A.

0.

About from here to that rail there.
ITh~s one?
The rail.
The rail out here?

23

24

25

~. MOULTON: Judge, do you know what it is to the
rail?
THE COURT: Yes, sir. It's twenty-two feet.
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MR. MOULTON: Thank you, sir.
THS COURT: I stand corrected. Itls a total of
twenty-eight feet to the rail. Sixteen feet, I
think is to the center of counsells table.

5 * * *
(;

'II
8

9

10

11

BY MR. MOULTON:
~at you are telling his Honor and this

Lady and Gentlemen of the jury is that you had a thirty-five to
forty foot tall tree and only had a twenty-eight foot rope?

Thatls where I had it tied at.
Thatls what I mean. Twenty-eight feet

12 away.
13

14

15

16

17

18

A Approximately.
a. You said this gentleman was at the end of

the rope leaning up against the tree.
A- I didnlt say that.
a. I understood you to say he was at the end

leaning against the .tree.
19

20

21

22

23

24

A

A.

They were at the end.
Then he turned and ran sixteen more feet

Sixteen more feet?
Yea, sir. I just asked you how far did

25 he run. You said sixt.~n feet. You told Mr. Gordon that. Then
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1 I asked you howlar was it to the top of the tree, on cross
2 examination, to where he was struck. You said approximately six
3 more feet. So the twenty-eight feet here and the sixteen feet
4 that he ran which you told Mr. Gordon on direct examination _
5 you said as far as from me to you, Mr. Gordon, is how far he
6 ran before he was struck and he had already been to the end of
7 the rope. And it was still six foot over that, which makes a
8 total 'of twenty-two feet. If the rope was twenty-eight foot
9 away and he ran sixteen feet before he was hit by this tree,
10 and another six foot extending over, my calculation would be
11 this tree would be fifty foot high.
12 I knew that is what you were doing. That's
13 why I kept telling you they were approximate.
14

15 A.

Am I right or not?
I knew you were going to make the tree

16 longer than it was.
17

18

19

THE COURT: Let me say this to you at this point,
Mr. High. You are not to be argumentative with
cOUDsel. Just respond to the question.

20 A. I'm not trying to be. But that is the
21 reason I kept saying approximately.
22 That would make it approximately fifty
23 feet high, wouldn't it?
24 A. I don't think it was that high. Approxi-
25 mately could mean forty-two, couldn't it, or fifty-five. You
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know.
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But you knew the rope was not long-enough
3 so that a person out here pulling, if the tree fell that they
4 would have to run to get out of the way, or else they would
5 have to jump to the side.
6

7

A- They would have to move.
You had a rope short enough - it was not

8 lonq enough for safety purposes that they could be out of range.
9

10

" didn't you?
12

13 fell?
14

15

16

0.

0.

I had to tie it to the existing tree.
You knew the rope was not long enough,

Right. You mean to clear the tree when it

That's right.
It wasn't that long,'no.
When that rope was hanging off the tree

17 and the men were pulling on it, you knew the rope wasn't long
18 enough that when the tree fell the men would be out of range?
19

20

21

22

23

24

25

A- Right. They had to go to the side.
0. They had to run to the side?
A- Right.
0. You knew that?
A. I knew that.
0. But still you told them to get hold of the

rope-and pull? Is that what you told us?
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~ Right. They had to move to keep from
2 getting hit.
3 You didn't tell them that?
4

5

A- I didn't have to tell them that.
They had just walked up. This man had been

from gettinq.killed or injured?
A- My father-in-law didn't qet hurt.
0- He managed to escape.
A. He walked over to the fenee and watched it

fall.

9

6 watchinq T.V. He knew he had to jump out of the way to keep
7

8

11

10

12 Just a slow walk, and this man was running
13 sixteen feet and he couldn't qet out of the way of it?
14 He was running in the .direction the tree
15 fell.
16 You didn't bother to tell your father-in-Ia
17 or him that they had!tomove or else qet hurt or killed?
18 I didn't think I would have to say that.
19 I understood you on direct examination to
20

21

22

23

24

25

say that your father stepped to the riqht three steps.
A. Riqht.
0- Toward the fence?
A. Riqht.
0- Is what you told your counsel here on

.direct examination, that your father-in-law took three steps to
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2

3

the right toward the fence
MR. GORDON~ I think the record will show he said
three or four.
MR. MOULTON~ I will stand corrected. Maybe I
didn't put the four.' I put three.

4

5

6

7 BY MR. MOULTON:
* * *

8

9

10 Q.

You said three or four?
Yes.
Now you are telling us he walked over to

11 the fence and leaned against the fence and watched it fall?
12 A. I didn't say that. I said he went over
13 toward the fence. I didn't say he leaned on the fence.
14 Q. You knew, didn't you sir, that if they
15 didn't get out of the way by running or moving to the side, they
16 would be hurt or killed, didn't you?
17 A. That's right. Theywould have got hit by

18 the tree if they hadn't moved.
19 Q. You didn't give them any warning at all
20

21

to get out of the way?
You mean did I holler to them?

22

23 warning?
24

25

Q.

A.

Holler or anything else. You gave them no

Before I cut the tree?
i .:Ye$.
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A.
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When I started cutting the tree, they
2 pulled and that'. when they ran or moved.
3 I

4 did you not, sir?
Mr. High, you heard the tree expert testify~

5

6

A. Yes.
You heard him say that the proper way to

7 take down a tree of this magnitude and height would be .ke it
8 in short sections. That way you could handle it and nobody woul
9 get hurt. You heard that didn't you?

10

11

(The witness nodded affirmatively.)
Didn't you know that was the proper way to

12 take down this thirty-five to forty foot tree you estimate that
13 was slanting over your roof to such an extent it wap touching it
14

15

16 doing'it?
17

A. NO.
OOn'tyou know that was the correct way of

No. I believe if he looked at the tree
\18 before it was down that he would have taken! t down the same

19 way I did.
20 You.described this as being the log you
21 cut. How big is that?
22 A. That's about twenty inches across where
23 it was cut. That's at the bottom. Right at the bottom where I
24 cut it.
25 Right here?
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Right.
You're telling us that after you cut this

3

4

5

6

7

8

down, you went here and out this some more? This picture
doesn't accurately reflect the bottom where you cut?

This was a double tree.
I understand you had already taken one

down.
THE COURT: Let him finish.

9 A Then I went back and cut it down far as
10 I could cut it to the ground.
11

12

This part is where you felled the tree or
up here is where you cut when you felled the tree?

13

14

15

A

A

Up here.
On the top?
Right. This is on the bottom.

16

17

18

MR. MOULTON: Is there any other photograph to show
the top of it?
MR. GORDON: Here's some, Mr. Maulton.

19

20 BY MR. f«)ULTON:
• •• •

21

22

23

24

25

'This shows the top of the stump. That's
where you made the cut?

I'm not sure. It looks like it. If you
look real close, you can see the "Y".

MR. GORDON: Would you show the jury that, please?
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MR. MOULTON: Yes.

MR. GORDON: Let him show it.

132

3 * * *
4 BY MR. MOULTON:

5

6

7

Come down and show it to them.
(The defendant left the witness stand and stood
before the jury box.)

8 A. The stump see, this was solid down here,
9 and right here I don't know if you can see it - it's a shadow -
10 but it comes out like this. It's two separate trees off one
11 tree. If you pick this up and sit it on top, that's the way it
12 was before I made the second cut. See the two butts of the two, '

13. trees. One was toward the house and one was back. I had
14 already taken this out.
15

16

17

18

19

MR. GORDON: How about taking a pencil and putting
a point on the stump.
MR. MOULTON: You can come back on redirect if you
like, Mr. Gordon. Please let me finish my cross
examination.

20

21 BY MR. MOULTON:
* • *

22 How long is it from here to here? You are
23 indicating this is the piece or the other side.
24 A. See this, I don't know if you can see it,
25 but right there where that point is, the dark spot, that's the
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other one. There is two of them there. lIere'sone and here's
2 one. This part here goes here. The tree Y'd off before chest
3 height.
4 I'm asking you how far was it from here
5 to here? How long is that?
6 Subtract that 'fromwaist high, what is left
7 on the ground and you have it.
8 This looks to me to be several feet high
9 when I compare it with the window. When I look at it and look
10 at here on the ground, it looks to me to be several feet high.
II If I took this and stood it up like this, it looks like it would
12 come up here'somewhere. You're telling me it's chest high.
13 A. In fact, the log here is still in the
14 yard. It Y'd off about at chest high.
15

16

17

18

19

20

0- This one should set up on top of that one?
A. Right•.
0- This piece should fit on top of that one?
A. Right.
0- And that's where you made the cut?
A. Uh huh.

21 O-How high did it go up here when you set
22 that there. Show the j ur}'•
23 A. About this high.
24 0. Mark it on the building approximately how
25 high if you set that piece you have got cut on the stump. I
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1 would say right along in here., Maybe not that high.

134

2

3

4

5

MR. MOULTON: Can I mark that with an "An for
identification? Isthat'all right with you, Mr.
Gordon?
MR. GORDON: It's fine with me.

6

7 BY MR. MOULTON:,

* * *

8 Then you indicated to the jury you tied
9 a rope where your gutter was.
10

11

Approximately.
All right, sir. This is chest high, you

12 indicated, where you made the cut?
13

14

15

16

17

(Witness nodded affirmatively.)
Which is how many feet?
I'm 5' 11".

THE COURT: He has estimated four feet previously.
Then where you tied it from here to this

18 position is how many more feet? From where you claim you made
19 the cut to the top of the roof?
20 A. Don't all houses have a standard height
21 there? I don't know what it is.
22

23 could?
24

Q.

A.

Could you tell us approximately, if you

It was gutter high or more, because I
25 tied it from'the roof.
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Thank you, sir. Sit back down up there.
(The witness returned to the witness stand.)
THE COURT: Do you have anything?
MR. MOULTON: No, sir. I think that's all the
questions I have of Mr. High.

6
* * *

1

8

9

10

11

12

13

14

15

16

11

18

19

20

21

22
23

24

25

REDIRECT EXAMINATION
BY MR. GORDON:

Referring to the picture again ~ come down
and show us on what point on the stump it was you actually cut
off, where you made the wedge cut and actually cut the piece
off that was to fall.

(The witness left the witness stand and stood
before the jury box.)

Just above the MY".

Could you show uS on this stump, on this
picture here? Does it show on the picture?

See the two dark spots, one here and one
here?

0- Let me show what you are .talking cbout to th
jury • You are talking about a dark spot here and a dark spot
there?

A. That's right.
0- Which one was it you were cutting?

.A. I don't know, but one was.here and one over
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1
,

the house. The bottom was probably the one I cut first, I
.2 would think. It's just a matter of inches between the two.
3

4 out?
5

6

A.

This shows the "Y" with the two pieces

(Witness nodded affirmatively.)
Anyone coming up could see what you were

7 doing there? Was there anything to keep anybody from seeing
8 what was qoing on?
9

10

It was broad daylight.
You indicated before that they had grabbed

11 hold of the rope and let go on a previous occasion, correct?
12

13

14

15

16

17

Yes.
MR. MOULTON: I'm going to object to the question.
He says he indicated it before, so he is repeating
the same question.
TUE COURT: I think it came in on direct.
MR. MOULTON: It's not rebuttal.

18 • • •
19

20

21

22

23

24

BY MR. GORDON:
Q.

time?
A.

I was cutting.
0.

Did you actually see them let go the first

I didn't see the first, because that's when
I was holding the saw and cutting.

Thank you. That's all.
25 TUECOURT: All right, sir.
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