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COMMONWEALTH OF VIRGINIA
COUNTY OF SOUTHAMPTON, to-wit:
IN THE CIRCUIT COURT OF SAID COUNTY: | ’
January 16, 1973 | |

The Grand Jurors of the Commonwealth of Virginia in
and for the body of the County of Southamptoﬁ, and now at-
tending the Circuit Court for the said County, upon their
oaths present: That on or about October 14, 1972 in the
County of Southampton James Harold Ford unlawfully did
have in his possession a "sawed-off" shotgun for offensive
or aggressive purposé
Va., Code 8 18.1-268.3
against the peace and dignity of the Commonwealth of Virgi-
nia. ‘ v

This indictment found at the January 16 Term, 1973,
of the Circuit Court of Southampﬁon, on the evidence of
Depﬁty Sheriff D. A. Price witnesses sworn and sent to the
Jury by the Court.
A True Bill |



ol

O 0O ~3 & U Hh W D =

[ " N o BERE oF BN o5 BEEEN 6 T o I o S o B S B = S e T e e e T

ment of the Comstitution of the United States, Ve

PRESENT: Mr, Richard C, Grimzard,
Attorney for the Commonwsalth.

MI’. Ricmd Eo R&ﬂ’y.
Counsel for defendant

THE DEFENDANT, JAMES H, FORD, WAS ARRAI-
GNED ON AN INDICTMENT CHARGING POSSESSION OF A
SAWED-OFF SHOTGUN,

| MR, RAILEY: Your Honor, before the de-
fendant enters a plea, we would move to dismiss the
indictment on the ground that the registration re-
quired by Section 18,1-268.7 of the Code of Vir-
ginia violates the defendant's privilege against
selfwincrimination as guarsnteed by the Fifth Amend-

¢ite as our authority the case of Huynag v. United
Siates, a case decidsd in 1968, This case, 1f You
Honor please, is cited in a Virginia case, which I
think 15 the only case that has had u chance to con-
strue or interpret this section. Riley v. Common-
wgelth, 213 Va. 273, in the Riley case the Supreme
Court of Virginia said the defendant relies on.

v. United States, 590, U. S, 85 (1968}, which hil:?‘l
that a proper claim of the privilege against self-
incrimination provided a defense to & prosectuion
for either failure to register certain weapons with
the Secretary of the Treasury under the National
Mrearms Act, or for possession .ﬂ certain un-

e 3

JOYCE GRAY HARRELL
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registered weapons. Now, the Supreme Court left
out the word full when speaking of a defense to a
prosecution, The Supreme Court went on to say,
"We do not construe Haynes to hold that act un-
constitutional per se". Then the Supreme Court
said, "In the case at bar‘Riley did not asecert his
constitutional privilege agalnst self-incrimination
1n.tha court below", The Supreme Court went on

to say, "Constitutlional objections mey be met by a
proper assertion of a claim of privilege'". If Your
Honor pleése, this case was brought under the
Sawed-off Shotgun Act, which was enacted in 1968.
18.1-268.4 createa a rebuttable presumption, which
the Supreme Court of Virginias sald in Riley v.
Commonwealth are not conclusive presumptions, but
may be rebutted; one of which is that a sawed-off
shotgun of the type described in the Statute, and
has not been registered, the presumption is that
it 18 held for an aggressive or offensive purposs.
Now, in the case of Haynes V. Uggtog States, the
defendant, the petitioner, was charged with vio-
lation of a Federal Statute, knowingly poaséaaing
a firearm as defined by the Statute which had not
been registered with the Secretary of the Treasury
or his delegate as required by another section,
The petitioner moved before trial to dismiss this
count asserting his right under the Fifth Amond~'
meht as the SupremeCourt recogniged, and there wl$

JOYCE GRAY HAR.RELL .
COURT REPORTER ! %
tl e
302 BANK STREET ‘? QGB
SUFFOLK, VIRGINIA 23434
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nc question that this was done. Suffice it to say
1f wae denied in the lower court and the Supreme
Court of the United States reversed snd entered
judgment for the petitioner, saying the petitioner
from the evidence now before us that the rights of
thome subject to the Act will be fully protected
1f a proper claim of privilege is asserted and pro-
yvido a full defense tc any nprosectulon eilther for
fallure to register under the mection for possoss~
ion of & firearm, which has not been reglstered,
and these are Federal Statutes pections in the
Haynes case, As I said, 1f Your Honor please, the
Haynes case, ac I understand it, is not,consistent
with what our Supreme Court has said in the Riley
case. They did not declare the Pederal Act ua-
constitutional, and I think cur Supreme Court is
right in that conclusion, but it said the defen-
dant had the right to assert his right that to
rogister would viclate his privilege of self-in-
crimination, That was the perfect defense cited
in Haynes; a perfect defensa to the Federal Regis-
tration Act., The difference we have hers today
and in the Riley case; in the Riley cese, to wy
knowledge, is the only ome which our Supreme Court
has interpreted and construed this ssction, and
this was decided on October 9th of last year, The
question of self-incrimination and the constitu-
tional question was not raised in the trial court,

JOYCE GRAY HARRELL -
COURT. REPORTER ﬂ .{EQC ‘/1
302 BANK STREET oo -
SUFFOLK. VIRGINIA 23434




5.

O 00 3 & ULt A~ W NV e

NN NN NNN NN e e e ped el el e e
o ~ O N h W N = O OV 000N AWy = O

and it seeme to me, 1f Your Honor plemse, that we
have exactly the sawe situation here as exlsted in
tle Iaynes case, and the Suprene Ccurt saic the
right was a perfect right to assert which the
Court did not deal with in Riley, snd they sald
Riley did not assert his constitutlonal right and
the constitutional objections may be met by the
proper asseriion of clelm and privilege, so we
think it i proper under the Haynes decision of
the United States Supreme Court, which ls still the
ilaw under the Riley decision of the Virginie
Suprens Court. The defendant at this point, after
the reading of the indictment, moves to dismiss it
on the ground that the registration, which creates
one of the presumptions in this caese, is the preé-
sumption on which tuhe Commonwealth would proceed,
and would viclate his privilege agaifst self-in-
crimination,

THE COURT: If ke had registercd it, he
would have been in the clear?

MR, RAILEY: I don't think so, but for tHe
purposes of this motion, failure to register
creates a présumption, and he could register and
he couldn't be charged with fmllure to reglater,
and he couldn't be tried under the sawed-off shot-
gun Act, and the Conmonweulth»wuuldn't have a
presumption that failure to register would create

a presumptlon, and that, of course, is what the

JOYCE GRAY HARRELL
COURT REFORTER K YaX [
302 BANK STREET {} n.:@@d
SUFFOLK, VIRGINIA 23434
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Supreme Court of the United States dealt with.

THE COURT: In that case, what was the
situation? He was just supposda to register 1t
anyway s

1, RAILZY: Yes, sir, If he had it, he
vas supposad bo reglster it.

THY COURT: But if he had registered 1t,
then he wouldn't have violated the law, is that
what yow ars saying? |

MR, RAILZY: Yem, a&ir,

MR, GRIZZARD: In angwer to that, Your
Honor, under 18,1-263.7, you are required to re-
gister within twenty-four hours with the State
Police, and the Stote Police must issue a certifi-
cate of registration. The only offense then that
would be created Lf you did not have that certifi-
cate of registration with you, and did not vnroduce
1+ when asked for it vy a police officer, that is 4
misdemecanor, Now a presumption is created by
the CStatute, Under 18,1-268.7, when there is a
faiiure ©o register a sawed-0ff shotgun, they shall
be presumed to possess the same for offensive or
aggressive purpuses because it wasn't rogistered
witnin twenty-four hours. Indeed possession of a
uniquely violent weapon, like a sawed-off shotgun
80 eapiily concealed, iHms no legitimete purpese in
general uso, and.ehould be controlled in the public
intercst. The Statute does not prohlbit possession

JOYCE GRAY HARRELL
COURT REPORTER 3007 ﬂ(‘
302 BANK STREET SN Q O
SUFFOLK, VIRGINIA 23434
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«f a sawed-off shotgun, aor does it create a
conclusive presumption that the weapon is used for
an offensive or aggressive purpese., One in poss-
ession of a sawed-off shotgun msy rebut the evi-
dentiary that its possession was for an unlawful
purpose., The burden then merely shifts to the de-
fendant, and further down in the case, it says
that in the case at bar Riley did not sssert his
cqnutitutienal privilege against self-incrimina-
tion in the court below. In our view, the re-
gistry provisions of 18,1-268.7 are not uncomstitu
tional per se. The General Aspsembly may restrict
the possession or uae'of a sawed-gff shotgun by
requiring registration with law anforcement au-
thorities by a proper assertion and claim of
privilege. Now, thst is Jjust one of the presump-
tions ¢reated by the Statute., There 13 nothing
the Statute which would make the defendant or any
other individual guilty of possession of a sawed-
off shotgun 1if it is registered, The only crime
that would be committed then, and I guote from
18,1-268.7, "The superintendent of State Police
shall immedlately upon registration required in
this section furnish the registrant with a cer-
tificate of registration, which shall be kept by
the registrant and produced by him upon demand by
any police officer., Fallure to keep such c¢erti~
ficate for inspection shall be a misdemeanor.

JOYCE GRAY HARRELL
COURT REPORTER {7 (\lﬂﬂ'?
302 BANK STREET e P
SUFFOLK, VIRGINIA 23434
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There is nothing on self-incrimirstion in that
Statuté. You sre¢ sallowed by the Statute to own a
gawed~-off ghotgun, and tha'only requirement is
that once you have got that certificate, you must
keep it like it is a motor vehicle title, or other
piece of property that the State requiree you to
keep in your possession, and there iz nothing un~
constitutional in the Act whatever,

MR, RAILEY: Just briefly to answer Mr,
Grigzerd, he is saying there is nothing about
pelf-«incrimination but the Supreme Court of Virgine
ia doesn't agree with that, They certainly re-
cogniza it because they have said that Riley did
not asgert his constitutional privilege against
solf-incrimination in the court below. The
General Assembly may restrict the possession of a
sawed-off shotgun by requiring the registration
with a law enforcement officer, and constitutienal
objections may be met by the proper assertion of
claim of privilege. I agree with Mr, Griszard and
he is exmctly right that a person who registers
then the only violation under this Section i a
misdemeanor, which carries a fins up to one
thousand dollars for not havingthe certificate with
him, plus any peace officer may, without warramt,
selze the sawed-off shotgun and apply for its
confiscation., I think the Supreme Court of the -
United States recognized the dangers of the

JOYCE GRAY HARRELL
COURT REPORTER N <
302 BANK STREET € ‘-.f@ﬂd
SUFFOLK, VIRGINIA 23434
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true, as the United States emphasizaa, that regig-

violation of rights of the citisen in the Haynes
case, and the Suprame Court of Virginia read the
Haynesg case before they wrote the Riley opinion,
The Supreme Court of the United States sald, "The
rogistration requirement is thus directed prinecipally
at those persons who have obtalined possession of a
firvesrn without complying with the Act's other
requirements, and who therefore are immediately
threatencd by criminal prosectutlons under sectioms
5851 and 5861, They are unmistakably persons
‘inhorently suspect of criminal activities,' It ip

tration 1s not invariadbly indicative 8f a viola-
tion of the Act's requiremente; there are situa-
tions, which the United States itself styles ‘un-
common,' in which a possessor who has not violateﬂ
the Act's other nprovisions is obliged to register,
Nonetheless tho correlation between obligations
to register violatione can enly be regarded as
exceadingly high, and a prospective registrant
renlistically can expect that registration will
gsubntantially incremse the likelihood of hiws
prosecution, Moreover, he can reoasonablv fear
that the posgesaion established by his resistra-
tion will facilitate his vprosecution under the
malcing snd transfer clmuses of 8, 5851, In these
cireumptances, it cAn scarcely be said that the
risks of criminal prosecution confronted by

JOYCE GRAY HARRELL
COURT REPORTER {]fl,ﬂ{)g
302 BANK STREET e

SUFFOLK, VIRGINIA 23434
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nrospective reglstrants ars 'remote possibilities
out of the ordinary course of law,! yet they are
sompelled, on pain of criminal prosecutien, to
provide to the Secretary both a formal acknowledg-
ment of their posmession of firesrms, and supple-
mentary information likely to facilitate their
arvest and eventual cémviction, The hazards of
inerimination c¢reated hy the registration require-
ment® can thia only be termed freal and appre-
ciable',” This ic what the United States Supreme
Court maid in Hoynes, s&nd thie is what the Supreme
Court of Virginia had before it to consider in
writing the opinigr in Riley, and sald, 'The
constitutional objections may bhe met by a proper
clainm of privilege', and we move to dismiss the
indictment,

THE COURT: I will overrule the motion,

MR, RATIEY: Ve note our exception,

MR, WILLIAMS, CIFRK: How do you plead
to this indictment ag read?

DEFENDANT FORD: Not guilty,

MR, WILLYAMS,CLERK: Do you wish to be
tried by the Court, or by a Jury?
| DEFENDANT FORD: By the Court,

THE COURT: lLet me ask you some questions.
Aow oléd are you?

DEFENDANT FORD: Twanty.

THE COURT: Whén were you born?

JOYCE GRAY HARRELL
COURT REPORTER 104
302 BANK STREET R "»".L.Q
SUFFOLK, VIRGINIA 23434
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MR, RAILEY: The defendant moves to exclud
the witnesses,

THE COURT: All right, have them sworn and
take them out,

MR, GRIZZARD: The Commonwealth concurs
in the waiver of Jury.

MR, RATLEY: 1If Your Honor please, before
Mr, Grizeard proceeds, I have another motion that
I don't think will take any time at all, We move
to suppress the gun evidence, which I suppose he
will attempt to introduce, and I make this motion
now, and I think Your Honor can hear the evidence
first,

THE COURT: All right, you can make the
motion and then after I have hesard the evidence 1
will rule on it, ,

MR, RAILEY: That is all right, sir,
I donit see any need of a separate hearing.

THE COURT: It won't make any difference
since we don't have & jury, and I will take that
under advisement,

C. P, HOLLANDWORTH, baing first duly swors,

‘testifiod as follows:

DIRECT EXAMINATION
BY MR. GRIZZARD: o
Q State your name, address and occupation,

JOYCE GRAY HARRELL .
. COURT REPORTER nmnn 1 1
302 BANK STREET R O
SUFFOLK, VIRGINIA 23434
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_Hollandsworth - Direct | 1%~
A Lieutensnt P. C, Hollandsworth, 5204

Rock String Court, Richmend, Virginia, and I am Assistant
Investigator and Records Officer for the Virginia State Police.

Q And were you 8o employed in October of
last year, sir?

A 1 wes not so employed in Octeober of last
year. 1 assumed my duties in December

Q How long have you been with the State
Police. _

A 1 have bsen with the State Police for more

than eighteen years, , |

| Q As an sssistant in the Investigation and
Records Section sre you familiar with the records regarding
regimtration of sawed-off shotguns required under 18.1-268 of
the Cods of Virginia?

A Yes, sir, Thie 18 one of my duties as the
Assistant of Invemstigation and Records 0ffice.

Q DPid you have occasion to search the re-
cords as regards to James H, Ford?

A Yep, sir, I did,

Q Could you tell the Court whether or not
there is any record the defendant, Jamss H, Ford, had for
ever registering a sawed-off shotgun of any make or deserip-
tion with your department,

MR, RAILEY: If the officer has the re-
cords here with him, I will call for them, They
would be the besmt evidenée.

THE COURT: Well 1if ho.didn't have & re-

JOYCE GRAY HARRELL .
COURT REPORTER B A Wa N
302 BANK STREET At ’“‘.»'12
SUFFOLK, VIRGINIA 23434
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cord, he wouldn't have it.

MR, RAILEY: He has searched the records
as regards Jamss H, Ford, and I would like to know
what records he searched,

THE COURT: All right, Mr. Grizzard, you
¢an be more specific, |

MR, GRIZZARD CONTINUING -

g What records 444 you search?

A 1 personally mearched our master name file
and our shotgun registration file, and d4id not find ény ro-
cord,

MR, RAILEY: Will you hold the snswar to
that and tell us what you searched? _

MR, GRIZZARD: I don't know what else he
could search.

THE COURT: Are there any other rscvords up
there that would show anything?

A The master name file covers everything, and
the registration file would be a part of that,

MR, GRIZZARD CONTINUING -

] Apgain I ask you the question whether or
not those records revealed whether James H, Ford ever re-
gistered any shotgun of any make or description with your

dapartment?
A 1 found no record of any registration of
a sawed-off shotgun in his name,
Q How far back dld you seaxrch these records?
A Woll, this master name file I sm referring

JOYCE GRAY HARRELL {} Ve W I
COURT REPORTER LR 1 J
302 BANK STREET ’ T
SUFFOLK, VIRGINIA 23434
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_Hollandsworth - Direct )5
to goes on back, well really, I don't know how far back, but
it goes back into the thirtles. I have seen some names in the

thirties,

4] How far back d4id you search?

A I searched the complete file, our entire
file, for this name and 1t would go on back as long as wo have

been keeping records,

Q This machine gun file, how far back did you
check that record?

A I checked the complete file on 1it,

4] Which goes back to what date?

A Well, it would be hard to say exactly what

date as long 25 we have been keeping machine guns and sawed.-
off shotguns,

Q What i the earliest date you recall seeing
. A Thare 18 nothing in there in his name, but
there are some pretty old cases thero on machine guns,
| Q What I am saying, how far back was the

earliest date that you can recall; 1940, 1950, 1960, or 19737

A The earliest dste that I can recall possi-
bly six or seven years -age, but they go back further than
that,

Q You did mearch it back for six or seven
years? |

A In'other words, you search it trou‘thn

inception; you don't have any certain mumber of years., You
go back through the whole file, and it is a complete file.
4] Which is older than six or seven years?

JOYCE GRAY HARRELL
COUR
T REPORTER ﬂ(}pi }
302 BANK STREET . NN R
SUFFOLK, VIRGINIA 23434
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__Hollandsworth - Cross - 16

A Yes, sir. :
MR, GRIZZARD: That's all.

g Lisutenmnt Hollandsworth, as I understand
you 1ive in Richmond, and you are cmployed in Richmond?
A Yes, sir. |
Q- Whare in Richmond is your office?
A The Administrative Headquarters of the
Virginia Departmant of State Police, 7700 Midlothian Turapike.
Q  And you have been there since December 1
of last year 4in this capacity.
| A I have bsen there in thin capacity.
Q You were not thera before December 1, 19722
A No, sir,
Q So you had nothing to do with the master
name file and the shotgun file before December 1, 19727
A lot directly, ne, sir.
Q Did you have anything to do with it in-

directly, Licutenant licllandsworih?

A AS being & member of the Department of
State Police every mcmber of the Sta&e Police can send in
thelr records, or a part of tham,'furnishing the names to go
with 1t,

Q You had nothing to do with keeping the
waster name file, or keeping the recorde there?
A oy, Bir,

JOYCE GRAY HARRELL N
COURT REPORTER ' !ﬁ ("' "\ f)
302 BANK STREET
SUFFOLK, VIRGINIA 23434
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_Hellundsworth - Cross “17
) Q You did whal every other State Trooper doss
in sending in what you are required to gend In?

A les, sir.

& Lieutonant Hollandsworth, in the master name
file when you were checking for the defendant in this case,
for whom warsmyeu looking? Vhat nume and statistics did you

€ =

have on the defendant?

| A I was looking, of course, on the registra-
tion of the sawed-off shotgun in the name of the defendant.

| Q And whet information did you have for the

nae of the defendant?

A Jumes H. Ford,

Q And vwhat address did you have for him?

A There was no speciflic address that we had,
but I checked the entire file on James Fords.

Q What age @id you have?

& There was no specific age that I had on
him.

Q Did you have any descriptive information?
Did you have anything other than hie name?

A Ho, sir, I did not.

Q The master name file, Lieutenant Hollands-

worth, does that include a card for everyone who has ever beex
charged with any traffic violation in Virginia.

. A This would not contain & name that has boaﬁ
charged with a traffic viclation, It would include criminal
viclations, and his traffic records are kept at the Division
of Moter Vehicles.

JOYCE GRAY HARRELL ., /‘ Yo
COURT REPORTER ‘ A 1 6
302 BANK STREET
SUFFOLK, VIRGINIA 23434
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Q What 1 am getting at, the master name file
is in alphabetical order?

A Well, it is get up scomewhat alphabetical.

] And what you did, you went there and went

through it to the Fords and you went to the James Fords and
you pulled all the James Fords you had, didn't yéu?

A - Yes, sir. |

] You didn't look in the S's and T's to Bee
if some Fords might have gotten there by mistake?

A No, air. o

@ Did you do this same thing in the shotgun
file? Did you go to logk for James Ford? I

A Yos, sir. The_gbotgun file is relatively
easier to checik.

q There are not as many anames on there?

A No, sir.

Q How many would you say there are?

A Not over fiftjr.

.Q In all?

A Yes, sir.

Q 1a the whole State of Virginia it would be

fifty, not over fifty sawed-off shotguns have been registered
since the law went iato effect in'l968? |

A . Yes, sir. |

Q And you found no James Ford?

A Ko James Fords. | ‘ |

@ Now, Lieutenant Hollandsworth, do you know

the defendant in this casé. Jamss Harrell Ford?

JOYCE GRAY HARRELL

COURT REPORTER ' .{:,‘ ‘ﬁ;ﬁi ’?
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then you looked in the master name file?

A Thatt's right, sir.

Q Do I understand you couldn't tell us today
whether or not your master hsme file reveals whethor or not
James Ford is charged with possession of & sawed-off shotgun
on October Ly, 19727 |

A Not wasitively, no, eir. |

Q Do you have your blanks on which the sawed-
off shotguns mre registered? Do you have one with you?

A Yes, sir. |

Q May 1 see oné?-

A Yom, sir,

MR, ﬁAILEY; I have no further guestions,

May I see that blank? Do you have another

gopy of this?
A I think I do. If I don't, you are welcome
to take that one.

MR, GRIZZARD: I would 1ike to offer a copy
of the application that is used for registration
of a sawed-off shotgun into evidenco as Common-
wonrlth's exhibit number '1',
| MR, RAILEY: We have no sbjection.

THE COURT: All right, that will be Common-
woalth's exhibit number "1, '

JOYCE GRAY HARRELL
COURT REPORTER {\} o 5‘91 8
302 BANK STREET . e
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EY MR, RAILEY

&L O O

q
guestion on the registration application form, this was pre~
pared by the State Police, I suppose, as required by the

Statute?

A

Q
thae date he came into ownership. Does the applicant usually
1ist the time that he anqgirud it?

A

Q
A

ON

Do you have a blank certificate?

Yes, sir.

Do you have another one of these?

We don't 1like to let them'go.

I can see why you wouldn't, One other

Yesm, sir.

The blank requires the applicant to state

Yen, sir,
He is supposed to list the hour?
Not necegsarily the hour, but the day. We

have had cases, of course, that maybe an applicant couldn't
specifically remember the date it was scguired, tut it has to
be given to the best of the persoms knowledge when they sc-

gquired 1t.

Q

1%?

to do.

acquired today?

Q

A

But the hour they mcquired it 1s not put on
The specific hour, it might be right hard
The date would be March 13, 1972, if it was

That's all we would require, ves, sir.

JOYCE GRAY HARRELL ~
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Price - Direct By

MR, RAILEY: All right, that's all.
MR, GRIZZARD: Could we adjourn for lunch,

Your Honor?
THE COURT: All right, we will adjourn for
1unch until about gquarter of two.

TRIAL CONTINUING AFTER LUNCH.

¢E, baing first duly sworn,

testiflod as follows:

Q My, Price, state your name, sddress snd
occupation please? |
A David A, Price, Deputy Sheriff, Courtland,
Virginia. , ;
Q Do you know the defendant in this case,
Jam@é\Fara?
A 1 do.
Q Di1d you have occasion to soe him in the
oarly morning hours of October lyth of last year?
| A Yes, I 4id.
Q Where did you ses him, sir?
| A On the grounds of the Courtland Recreation
Center, the old primary school in Courtland.
- Q Were you on duty at that time?
A No, I was not.

JOYCE GRAY HARRELL - - :
s Vara
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11
12
13
14
15
16
17
18
19
20
21

22

23
24
25
26
27
28

] When did you go off duty that day?
A I don't recall what time it was.
q What time of day was it when you saw the
defbﬁdant? -
A éar&y morning hours, around 12:40 A.M.
Q Ahd vhere was he when you saw him?
: A He was standing on the grounds about fifteen
foet from the pole that furnishes lights for the parking area.
| q Tell the Court what ocourred at that time?
A When I saw the defendant, he was ctanding

of the three. It was Ronnie Whitney, I learned later.

behind three other fellows, and I observed a gun in his hand,
a sawed-0ff ghotgun im his hand at that time, and I called to
the defendsnt and asked what he was doing with the gun, and tqld
him he didn't need it there, and he made about two steps back+
wards and he turned and ran off in the dark towards the buahoﬂ.
Q How was he holding the gun at that time?
He was holding it to his side.
Right hand or left hand?
Right hand side,
Who were the other people that were there?
You say he wae standing behind three other fellows; do you
know who they were?
A He was standing behind James Butts and two

O B O P

Wrenn boys, I don't know thelir namesm.
Q What wes going on that you observed with the
defondant and these others?
A There was some type of argument between oOne

JOYCE GRAY HARRELL
COURT REPORTER ‘{} Y AL |
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5] Now, in regards to where this argument was
taking place, between one of these three in front and the
Whitney boy, where was the defendant, James Ford?

A What di1d you say?

) Where was James Ford in regards to these
people standing up there arguing?

A He was immediately behind them, about a
yard behind them. |

¢] Now, when you spoke to the defendant, what
did you do at that time?

A I started toward him.

g Vhat happened?

A He stepped back and turned and ran, and I
started running after him, and then I stopped.

Q@ Where did the defendant go, if you know?

A He went off into the dark,

Q Walking or running?

i - He raan.

Q Now, did you have occasion to mee him later

that same morning?

A I.aaw him a few minutes later, and I den't
know how long it was, but lmmediately after he came back to
approximately the same place I had seen him before.

A Did you notice anything about him then?

A Ho did not have the gun, and I ssked hinm
where the gun was, and T told him I wanted 1t.

Q What, if anything, did he say whea you Aﬁkeﬁ

for the gun?

JOYCE GRAY HARRELL
COURT REPORTER
302 BANK STREET
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A He sald, '"What gun?".
Q What happened after this, was that the ex-
tent of your conversation with him at that time?
A Not exactly. I told him the one he had

before, and he said he didn't have any gun, and then I told
him he had to leave the greunds.

q Did he leave?

A He went toward the car,

Q Did he go by himself?

A No. Some more follows left with him in the

car; in James Butts' car, and I don't know who else was with
him when he left in the car, |
- q What did you do after he left?
A When he left, I went back to my car, got my

flashlight and went in the direction he had run and looked

for the gun, and I didn't find it, so I came back and got in
my car and ueed the headlights, and I didn't find it then so
I waited there for a while looking, and as soon as he came
back I saw him, and I obaerved him again later walking back
down the road in the area he had run,

Q How much later was that after he had left?
A This was about ten or fifteen minutes later.
Q And when you saw him this last time, where

was he going and what was he doing?

A He was walking on the streot, and 1 appro-
ached him and asked him where he was going, and he sald he vagp
looking for someone to give him a jump., His car cut off and
I told him to go back to hie car and wait there, and I would

JOYCE GRAY HARRELL R sV oY oty 32
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send somgona to give hin a Jump.

Q@ What, if anything, was he doing as he
walked down the road?
4 Well, I didn't approach him until he was

walking about the center of the road, and he turned toward
the edge of the road and that is when I approached him as he
was looking down like he was looking for something, and that

- 4&s when I approsched hinm.

q You say you had some conversation with him
at this tinme? ,
| A I aid.
Q Tell the Court what this was?
A I asked him where he was going and what

he was looking for, and he said he was looking for someone to
give him & jump. His car had cut off, and I told him to go
back to his car and I would send someone to give him a jump,

or I would be there myself.

Q Did he leave?

A He left and gtarted back in the way he had
come.

Q What did you do then? .

A I looked where he was looking before, and

used my lights on my car to look, and there I found a sawed-

off shotgun in the bushes.

Q Had far from the road?
A About four feet,
Q How farwas it from you when you stopped him

and had this conversation with him?

JOYCE GRAY HARRELL -
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A About 160 feet,

Q I am talking about the Imst conversation.

A About 12 feet, It would be to onme =ide of
the road. ,

Q What did you do with that gun?

A T brought the gun to the Sheriff's office,
tagged it and put it in the locker,

Q Do you know where it has beon since?

A It has been in the locker.

n From where you firat saw him, and you first

sald something about give me the gun, and he turnsd and ren,
which direction 4&id he go? -

A He ran in front of me towards the wooded
area.

Q In relation to where you found the gun,
in which direction did he go?

A He ram towsrd the ares I found the gun.

a Have you ever seen this befers, Mr. Price?

L ~ Yes, sir, I have. |

) Tell the Court where,

A This wae the gun 1 found in the ditch about

fburtaat from the road.
MR, RAIIEY: I object to the comclusion.
MR, GRIZZARD: To the conclusion, he nuid
this 18 the gun T found. |
THE COURT: He said That was the gun he
found, |
MR, RAILEY:; Well, 1f Your Homor please, if

JOYCE GRAY HARRELL . '
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on it, and that 18 the gun he found,
THE COURT: Well he maid it has been in the

Sheriff's office all the time,
MR, GRIZZARD CONTINUING ~
Q Do you know of your own knowledge whether or

not this weapon works?

A~ Ne, 1 do not.

Q ~ When did you next see Jaheg FPord after find.
ing this gun? . _ ,

A Around 6:00 P.M, Saturé&y dftornaon.

‘s And what was the occasion for that?

A I had sworn an arrest warrant for him for

possession ¢f the gﬁn, and I served the warrant.

- Q Did you arrest him?

A I arrested him at that time.

qQ 411 right, who else was out there that ﬁi_ghtT
that you cam recall at the Recreation Center when you first
gaw this gun?

| A  Joseph Harris, Sr.
Q Anybody,émsé?
A 1 don't know who else was there besides the

men that was standing in front of Ford, and the two Wremn
boys; and I don't recall anybody else by name,

Q You mentioned Ronnie Whitney.

A Ronnie Whitmey heéd his back to me; he wus
‘doing the talking, and I don't know who else was thers with
him, There were more peopié there, but I don't kuow who they

were.,

JOYCE GRAY HARRELL B N P Pa)
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Q Had you been in the Recrsation Cemter? Had
you been to the program there?

A Not to the program, as. I had been there to
589 DOWCORY. | |

qQ Tou had beon there to see somebody?

i Tight,

Q And you wers just seeing Shem on the out-
side? o

A No, 1 saw them indoors.

80 on the insdde? |
| A ¢h, I guess so, I don't know exactly how

many . | | |
3 It was & right good crowd?
A 4 good crowd thaore.
5 And you had bean to see eomebody and you
nad been inelde and seen them, ls that right? |
A I uad seen them, |
q Aad you ned come on out, and were you

leaving then when you aaw James Ford?

A I xas leaving.

4 How fur wes he from the bullding, Mr.
-‘Pric@? | '

A Between tweaty and thirty feet.

) Tou were going from the building to your

car when you saw him?
A No, I had turned bacic. T hiad started to
my car, and I heard ths commotion snd turned around.

JOYCE GRAY HARRELL
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Q You heard somebady arguing?

A Yes, then I turned around. _

§ Ané you went back and found that somebedy
was argulng with Roanis Whitney, is that right?

i That's cight.

& And that is a1l that was geing en there,
just a couple of wen wors argulng, a apnyia,af'yaun; wen?

A fhat's all 1 observed.

g Did you may anything to themy did you tell

thom Yo brealt 1t up?

A Ho, I dldm't. |

2 You dida't arrest either one of those wen?

A No, i did mot.

- Q They were not creating say disturbance were

they?
T A The argusent ceaged ue we approsched.

Q You say as we approached?

A Yo, there was momeonc with me. Joseph
Harris, Sr. was wiih ae, | |

| Q All vight, &0 &s you approsched their

argucent cemeed and you dldn't call to them to cease it and
they just stopped, 1s that right?

4 That's right.

Q A5 you approashed they ceased, and then
you couid see James Ford, and you waw that he had & gun in
his hand: | |

| A Correct.
™ In his right hand?

JOYCE GRAY HARRELL K 0 @028
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A That's right,
o) Now, Mr. Price, the Commonwealth has intro-
duced this gun se tihe 2n¢ you say you lound over there. The

Commonwealth Has introduced this, M. Prica, #s the gun that

you aay you found over in the diteh.

A ’ Yea, sir,

Q Withholding any questions on that for the
tims, can you say that this is the gun that Jemes Ford hed
when you went up therc:

4 No, I can net,
€ = But be did bave a gun thet locked scmething
1ike thie?
A He aig,
@ Will you smband up and show Youy Bﬁnor. Mr,
Price, how he wae holding the sun?
A Something like thie, down t¢ his side,

MR, RAILEY: Would it be »aruinaihla to
ahow that i, ! Price was holding the gun and he has
it in his right bend by Lis right lag, and the hund

soems to be extended as far down toward hls !ﬁit as iy winid
‘mormally go.

THD COUKT: And the barrel is pointing to

the ground. |

MR, RAILEY COFRYINUING -~

Q Mr. Price, I nsticed whek you demonstpated
the gum, you did uot have your finger im the triggey. Do you
know whether oy not his finger wap in the trigger?

A I do not kuew,

JOYCE GRAY HARRELL
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) When you saw him atandiné there, you called
to him and told hm to give you the gun, is that right, sir?

| . A I den't recall exactly vhat I sald, but I
said, give it %o me, and I told hiwm hse didn'“ nsed it, I
know I said that,

4

o You knew hin hy name?

A Tew:, T did,

] | Bor long had you known Jamoes Ford?.

& A yeomr or so,

] - Did you call him James, or did you call him
Turtle?

oA Tetther, |

Q What did you call him?

A Ford. 4

Q Tou say ns hest you remgnber that you 3unt

aaliad to him, end said you don't naed the gun?
4 I sald, "You don't need it; give 1t to me",
or vhat are you doing with it., I don't know exactly the words

I used,

a You can't gay pmutivaly that you told him te
give you the gun or not m that timet

A Fot nt that time.

Q And he ren apd you started after him, but
you dide't go very far?

A No, I did net. .

2 Lind then he @ame'bn¢k in about five minutes
a1dn't he? | |

A - Approximstely.

JOYCE GRAY HARRELL L.
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Q You woere atill there wherse thess folks
were, Ronnie Whitney, the msn who had been arguing and you
were still in relatively the same place?

A No, we got back to the same place about the
pame time, and I loft amd went back to my ¢ar and got the
flashlight.

Q In other words, this was after Ford left
the firvst time?

A Right after he ran.

Q You started after him and stopped, and went
back to your car and got the flashlight?

A Right,

Q You got the flashlight to leok for him to
see where ho wad going?

A Well, I didn't know what I was going to do

with the flashlight at the time,
*] Tou just got the flashlight?

A Right,

Q It was early morning hours, and you wanted
the flashlight ss you could see what was going on?

A Right.

Q But this was right ocut undssr the light near
the building, wasn't it? o

A Yos, it was,

Q In other words, where the two men were

arguing with esch other and where Ford was standing behind
some other folks, as you came out of the Wuilding you could

ses all of the people there, couldn't you? You might not
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recognizve every one of them, but you could see the people.

A
Q
A
came out,
Q
under the light?
A

I could mee the people, yes.
You could see them in the light?
I didn't look toward that light when I

Vhat I am getting at, weren't they right

They were under the light, yes, about

fifteen feet from the pole that the light was on and you

could meo.
Q

In other words, if you had known every e

of them you wouldn't have had & bit of difficulty from the
light angle of identifying everybody there, would you? You
¢6uld have seen the peuple.

A
q

I ¢ould have seen the people, right.
And if you had known them, you could have

Ldenuﬁea them just as you did Ford?

A
Q
than Ford?

O P O P o P O b

Correct.
Was any one of them further awsy from you

Not whex I approsched; no.

He wag the furtherest man away?
Furtherest man away.

Did you hear him say anything at all?
Ne, I.444 nok,

He didn't make any romaylus?

NQ, M didﬂ‘t.

All right, sir, after you got your flashe
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Q You did not?
A No. |
Q Do you knowwhether or not any other office

did?

S I do not.

| Q How about the f@darél officers. You have

talked with them about the gun, haven't you?
A I did nat..
Q When you found the gun, were there any shells

in it?
A It vas no£,
Q Did you find any shells in the erea at all?
A No, 1 did not. '
Q Were any guaa fired ﬁhere in the arsa of

the Courtland Recreation Cenkter the night of Uctober 147
A Not to my knﬂvlﬁdsa¢
e How long were You thare?
A Pwenty minutes to a half an hour,

| Q How long had you been there before you first
saw the defendant? - |
| A Not five minutes.

Q 5o most of the time you were there was

after you saw nia?
A Y@Eb_

Q I believe you testified about twenty minutes

to one or msybe ten or fifteen after one that you found the

gun,
A Pagt'y correct.
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I do not.
You have never made any test of it?

No, I have not.

o > oo B

You have never made any»firh tost or any
other kind of test?

A No, I haven't.

Q And to your kmowledge, no one else han?
A I don't kuow. |

q You have said it has been in the locker

all the time except the time you brought it to County Court,
and you brought it here today, and a test couldn't have been
made with it in the locker, could 1it?

A %o, I don't think so.
Q Suifice it to eay, yau know ¢of no test, do
you, Mr., Price?
A . Gorrect,
Q Ar, Pride. you say you have known Junes
Ford for aboul a year?
A Haybe more than that.
| Q You know that he is not a foreign born
person?
A I ésaumelae, I dontt kuow.

Q . And %o your knowledge, prior to October 14,
1972, bad he ever been convicted of a crime of viclence in any
court of record in ithe State, or federal courts of the United
States of America or its territories, or its possessions?

A Not to my knowledge.

g A cvime of violence being defimed, Mr. Price,
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as any of the following crimes, or attempts to commit any of
the same: murder, manslaughter, kidnaping, rape, mayhem,
assault with intent to maim, dieable, disfigure or kill,
robbery, burglary, housebreaking and entering, and larsenyi
to your knowledge, you do not know of James having been con-
victed of any of those crimes pricr to October 1h, 19727

A That's coxrrect.

@ Did anyone else, or did you see anyone elso
have & weapon of any kind that night?

A No, I did not.

Q ¥hen I say & weapon, I mean pistols, kuives,

or anything of that sort; you didn't see any other weapon of
any kind either at the Recreation Center or out thare under

the light?
4 Ng, I did not.
Q And I bvelieve you sald you did not hear
James Ford say anything at all except what he said to you?
A That's a1l I heard. |
Q You, Mr. Price, observed Mr. Ford have a

gun in the manner you have demonstrated, helding it in the
manner in which you have demonstrated to Judge Whitley, and
when you sald something to him sbout it, he ren, and you
haven't seon him with that gun or any gun at any time since,
have you?
| A No, I haven't,

Q Sometime after that you found what you asy

48 this gun in a ditch some distance, as you have dencribed,
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3 Q fas he the one that you went up and mpoke

4| to when you got there: |

3 A 1hat's right.

6 Q He was in the Qecreation Conter and you went
7 | up to speak to him? |

8 A Right, I vont to the deor to mee hin,

9 MR, RATLEY: That's ®ll,

10

11 , being first duly sworn,
12 :

13

14

15

16 Q State your name, address and occupation

17 pleasae. | .

18 F Joseph Harrias, S¢., Route 1, Box 74,

19 | GCewrtland, Virginia. o |

20 _ Q Do you knew the defendant in this case,

21 | James Forar | | |

22 A ‘Do 1 know him‘ jes, sir,

23 Q Di¢ you have ococmeion to soue him the errly
24 morning hours of October 1y of last year? | |
25 A Yes, I did. | |

26 Q Where did you see him?
27 A At the Recreation Center out there in

28 Courtland. | '

PO Count nerontEn 00038
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Q What were you doing there at that time of
morning? _

A At that time of morning I am a special
police in that area, and they had a dance out there.

Q Had you boen there all night?

A Yes, I had been there from nine until about
ene., |

Q Had yau,seén the defendant before tho early

morning hours of the 14th that night; in other words, had he
been into the dance? |
A I think I saw him, yes, sir.

4] What time did the dance get.over with?
A Approximately one o'clock; nine until one.
Q Now, could you tell the Cowrt whether or

not you obeerved the defendant being involved in anything
unususal at the Recreation Center that night?
A Well, the only thing I knew about or saw

between twalve«thirty and about twenty minutes tc one some-

- thing was going on ocutside. There was a disturbance and what

atarted it, I don't know.
| Q Woll, what attracted your attention to it?
A Well, what attracted my atteation, we were
‘taking & bresk and I went on the outside and Sheriff Price
stopped by to see me at the time, and this action was going

on dutside,

) What about this sction; what was going on
outside? |

A It looked like to me there was an arsunbnt.

JOYCE GRAY HARRELL -
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1 | I don't know what it started about.

2 | Q Did you hear amy of the argument?

3 A No, I didn't,

4 Q What made you think it was an argument?

5 A Wall, they were clustered around and Deputy
6 || Price and I saw him with this gunj that is the only thing I

7 || know about it. |

8 ] Saw who with a gun?

9 A We saw Ford,

10 Q Yhere was this argument o begin with?

11 A It was out there in the Center when I first
12 | gaw it, and it was botween ten foot away when I first saw it.
13 Q When you first saw it?

14 A Bim with the gun,

15 Q Which hand did the defendsnt have the gun
16 in?

17 A 1 am not sure, but I think he had 1t most
18 likely to hisg left, like this,

19 | q Take that gun up there snd show the Court
20 how he was holding it when you saw it. '

21 | A Something 1ike this,

22 Q Who ¢lse was out there at that time?

23 A Some more people arcund at that time, and
24 I don't know exmetly vho it was. Sheriff Price was along
25 there with me.

26 Q What happened when you saw the gun like tﬂt?
27 A t¥hat happened?

28 Q Right.

Harris - Direct | Sy
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A Well, he didn't resist, and Deputy Price
told him to bring the gun and give it up, and he started going
back in the other direction.

Q Well, then what happened?

A By that time after things quieted down, I
went on back inaide.

Q What I am saying, when Deputy Price told

the defendant to give him the gun, you say he started going
the other way?
A Yes, sir.
Where did he go?
He went risht‘atrﬁight'laross.
Walking or running?
Mostly like running straight across.
And what did Deputy Price do, if you know?
A Well, the last thing I can rewmember, he
stayed out there and I went back inside to see how things
were going inside, and around about that time between quarter
to one and ten minutes to one.

FI V-

Q Which occurred first; did you ses the gun
first or did you hear Deputy Price ask for the gun first?
A Well, I heard Deputy Price ask for the

gun first, and that's when I first discovered it, and like
I say he was about ten foot from where we were standiag at
the time.

Q Was anybody between you all?
, A Right at the time, it wasn't nobedy standing
between us. We wers right in the ggdn, but some people, I

JOYCE GRAY HARRELL
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don't know who they were, were clustered around on the side.

Q You said it wag an argument. Do you know
who was arguing?

4 Mo, I really donft.

Q Lo you know James oubiae?

MR, RAILEY: I object to the leading.

MR, GRIZZARD: I am asking if he knows somo-
body. I doa't know what is leading about that.

THE COURT: Well the Court thinks it is
losding and it is suggesting to him who might have
been there. He sald there was some people clusterei

around and you asked him 1f he knew any of th@u,
and he sald he dida't, |

MR, RAILEY: Your Honor, he asked him if he
know Butts, and I am objecting to the suggestion.

THE COURT: See if you can kesp from
suggesting. B

: MR, GRIZZARD: 1 am going to reel off some
names, and I iatend to do so to see if ha recognizes
any of them as beoing out there that night,

THE COURT: . Who did you reeagnima being out
there? How many were there? |
A Wall, there were several around in the

bunch. I don't know exf@ictly.

THE COURT: Name who they are.
A I can't, Your Honor. _

MR, RAILEY: That is exactly my odbjectien,
and I don't think it would be permissible for the

JOYCE GRAY HARRELL
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off.

Commonwealth's Attorney to lead him,
MR. GRIZZARD CONTINUING -

- Q One other question.,  Thie gun you are
speaking of, can you describe it to the Court.

A Well, I couldn't say definitely that was
the gun. I know he had a gun, but I can't say definitely
that this was the gun. | -

Q Well, there is a large range of guns and
it can be from a emall caliber pistol all the way up to a
150 millimeter. I want to know if it was a shotgun, a pistol
or what? | R

A A shotgun. |

Q. Or a machine gun.éf:whaﬁ‘

A It was a shotgun, single barrel,

Q It wag single barrel and was it normal, a

normsl shotgun?
| A I'd say whatever you call 1t, it wak sawed-

MR. GRIZZARD: All right, answer Mr. Railey,

Q How long have you known James Ford?
A 1 have been knowing him practically all of
my 1ife. | | | -
| Q Practically all of &mﬁr 1ife. You have

known him all of his life. You are a day or two older than
he 18?7 | |

JOYCE GRAY HARRELL 0/}, ]
COURT REFORTER . < “'J/.l-z.-

302 BANK STREET
SUFFOLK, VIRGINIA 23434




Harris - Cross ' 58

O 0 3 & U h W N -

NNNNNNNNNHHHHHP—\HHHH
m\l_c\m-thHO\ooo-qc\kn-huNHO

A Yes, sir,

2} He is & native of Southampton County?

A Yeos, sir.,

Q Born and raised here in Southampton County?

A That's right, and I was too.

] And heve you ever seen him with any gun
before that night? |

A No, I hadn't,

) And you saw him that night, and you hadn't

seon him that night until Deputy Price asked him for the gun.
You hadn't seen him hold his gun until you heard Deputy Price
asking for the gun, and that ie vhen you first discoverad he
had one? |

A That'e right,

Q In fact, he hadn't even attracted your
attention because he was standing over thers in the back part
of the crowd saying nothing and doing nothing, is that right?

A (Nods affirmatively).

Q You -say you can't say this wae the gun he
had, but you have described, in answer to Mr. Grizgard's
question, could he have been holding it like this, and I am
demonstrating to you that I have it in my right hand by my
right side, pointed down te the ground. |

A I am not sure, but it was a little bit
leaning up, not too much,

Q Do you know whether or not the gun was
loaded? f

A - T really donft,

JOYCE GRAY HARRELL
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) Have you seen it at any time since that
night; the gun that you gaw him have that night?

A No, I haven't.

.9 Now, Mr. Harrig, you say you are a speclal
pelice‘ig that area; when they have dances?
A Yes, sir,
| Q How often do you have dances there at the
Recreation Center?

A Well, sometimes probably once a month or
every two months., It is two of us out there and we go out
there when.wa are not working. ,

Q But you say about once a month the dances

are there, or maybe once every two months,
A Once every two months, something like that.
Q And de you ever arrest anybody? Do you
have the authority ta arrest énypody?
| A Weil, we do if;we can't keep order. If the%

got disorderly we have a permit or whatever t¢ have them

arrested; and bring them dowm.

Q Do .you arrest them yourself?

A No, I haven't ever érrebted anybody .

) And Deputy Price came thers that night, he
Just happened to stop by?v

A Thatts right.

Q And when he stopped by, he went in and
checked with you to see how things were going?
| A Yes, 1 wasthere by myself;

Q Things were going all rignt inside?

JOYCE GRAY HARRELL
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A All right.

Q - You hadn't had any difficulty?

A Not on the inside,

Q You say you think you may have seen James
Ford earlier, but you are mot sure?

A I am not sure, but I think I seen him
earlier, but everything was all right, '

Q In other words, you hadn't had any diffi-

culty with him at all?
A Toat's right.
Q Tou hadn't heard a word from him?
A That 's right. '
Q find there been any difficulty that night

at all? ‘
A Not that I kuow of.
q In other words, it wasn't any cause for
alarm and there was no trouble or disturbance at lll?
A Ho.
Q Except you say that two men wers arguing,

and you say you 4ldn't know how it started and you didnt't
know what they were arguing about, but you heard it aud you
told Mr. Grizssrd you don't know who it was, and you dmu't
know who was arguing?

A that's right. It was outside and I didn't
know what it was. ,

“ When Mr. Price came, and he came there to
the door and called you, just to see how things were?

A That's right. |

JOYCE GRAY HARRELL
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Q And you told him everything was all right?

A Ineide, right.

Q Did you go with him then cutside? Did you
walk on cut there with him right then?

A Yes, I aid.

Q And I recken you all had just heurd these
two bLoys arguing and he was going t¢ tell them to quiet down?

A That's right.

Q But thoy stopped before yeu got over there
didn't they?

A - I think a0,

Q And so when you got over there it wasn't

any trouble or botaer or any disturbance at all, and them you
heard Mr. Prace say something to Ford absut the gun, and |
that was when you noticed he had & guns

A That's right. -

) And then you went on back into the Recres~-
tion Center?

A You, I did, I would say it was betwoen

quarter to one and ten marutes to one because the dance was
over at eme 0'clack, and when I went back in the place it was
s later than five or aix minmutes before it was one o'clock,

Q The dance gets over right at one?

A Right at one and they cut down at ome.

q And they kad a live band im thexe, or were
they playing recerds? |

A Live band,

Q And they utapp@ﬂ playing right at one?

JOYCE GRAY HARRELL
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A I'd say about & minute or 9 of one because
they had to have some time to get out.
] Did you see Mr. Price sny move that night
after tha;? |
A No, I didn't see 3r. Price no more that

night, from one when the people cleared the building, I'd
say aboul ten after I was off then and I went on homs.

Q As tar as you kuew, Mr. Prite arrested no
ons there thai night at the Recreation Center, or out in the
yard, did he? He didnit arrest anyous?

A Yot as I know of.
Q ‘You knew of np reason for him to arrest
thenm anyway? P ‘
A That's right.

MR, RAILEYs 411 right, tuat’s all.

Q . You don't kuow of sny resson whky he should
have arrested amyone. Do you know that it is mgainst the
law €o possess a sawed-off shotgun? |

A Well, I think so,

MR, GRIZZARD: Thatt's all.

NEX, being firat duly sworn,
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| the ﬁm, ut it wan 80 pany pedple out there I didntt see hi

Q State your name, address and occupation,
plenss.
| A Ronald ¢. Whitney, Route 1, Box 36, Sedley,
and T am & student 2t Southampton High,
¢ Do you know the defendant in this case,

Jemes H, Ford?

A Yo, mir.

2] | D14 you see him in the early meorning hours
of October 14 of last year?

A Early morning? In the morning you are
talling about? |

Q After midnight?

A ¢h, yes.,

Q Where 414 you aee him?

A At the Recreation Center,

Q You are gpomking of the Recreation Center
in the town of Courtland?

A Yasa,

Q@ Under what clrcumstances 4id you ses him?

Can you take your hsnd down and spesk a littls louder?

A Well, I was st the dance put there at my

ear, I heird s 1ot of noise over there im a crowd, @o I
didn’t know what wes golug onm, and I got out eof the car amd
went over thers and when I got over there I don't know whe
you call 1t en argumeut or Just semething betwsen two pesple,
M'IM‘thmthenm‘caﬂ Iwassmdinsmwlim
him, &nd he came wp and he might have been in the crowd all

302 BANK STREET
SUFFOLK, VIRGINIA 23434
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at the time, amd I just went over there, and aftor we stood
over there about four or five minutes, I guess, I saw him,

_ 0 What happened when you saw him over there
wlith the crowd?
A Ho was Just 9tandinz'theret and when I

saw him, he was Just standing there.

) A1l righk, let's go back to when you firat
got over there. What was going on in that crowd; you say it
looked like it was an argument or something between two

people?

A Yes,

2 Yho were the two people involved?

A Pete Whitfield and George Allenm VWrenmn,

2 . What were they doing: ‘,

A Wedl, it wamn't whai you would call a fight
it wag move like an ergament,

Q Yhat happered while they were standing
there? Vere they wrestiing? o

A All of us waéo Just standing around there,

50 I saw my Wwrother and he was over thore, and I asked him
what was going on and he was upget abvout something.
MR, RAILEY: I object t¢ shat your brether
said,
THE COURT: Go ahead from there, but don't
suy what he eaid, |
MR, GRIZZARD CONTINUING -
Q - Your brother was upset about sowmething?
A He didn't answor me and didn't say nothing,

JOYCE GRAY HARRELL

COURT REPORTER . ﬂ @ @48

8302 BANK STREET
SUFFOLK, VIRGINIA 23434




Witney - Direct 3 o b G

O 00 -3 O N hHh W N =

NN N NNN NN i e e et et pd e
® =N O R QRN = S Vv ® O RO RE RS

but I knev he was urset zbout something, because wmy btrother
and Whitfield was together,

0] Did you sec James Ford at this tilme?
A Yag, T saw hin thers.
o} That wag %e dning when you saw him; when

you firet saw this wrastling match?
A Well, when I Pirst was thers, they had
stopped, and then they went back again and that was when I
saw him the second time. T didn't see him the firet time, I
Just saw the second ono. ‘ ‘
| q - Could ybu tell the Court whether or not

you had any words with auybedy eut theréiﬁhat.night?

A Yag, I daid.

Q ¥ith whot

A wrenh,

Q what led up to that?

iz

Vell, after I saw that my brother wss
over there mnd Pete and I wanted to know what it was all
about, and I sew he w28 upset; so Pete and this other guy was
wrestling then so wr were all stahd;ga'back, and so Larry,
he was kind o0i siancing over there, exd I told hum toget
back B0 they could have more room, like that.

] Vas James Ford there at this time?
L Y@Q, he was there then.
2 What, 1f anvthing, did he do?
A Weli, I dld hear wy wwolier 8aY. .
MR. RAILEY: I object to what his brether
said,

JOYCE GRAY HARRELL
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MR. GRIZZARD: It is part of the res gestae.
MR. RAILEY: 1If it involved James Ford, yes,
THE COURT: Well, I don't want to hear
anything that has something to do with whether what
he said was true or not, but if he made some state-
ment, I will hear what he said.
MR, RAILEY: I reserve my right to my
obJjection,
MR. GRIZZARD CONTINUING -
A I did hear my brother say, "Go.ahead Jamea",

1 did hear my brother sav, go on.James I ain't got nothing

else to any, like that, I.434 hesr him say that.

Q S0 what did James Ford do then?
| A | Well, I dldn't smee him no more then bew
cause I was trying to talk to my brother amd I didn't pay
‘them 1o mind. |
Q What did you dg¢?
A 1 stayed over there, and after it was over

with my girlfriend I came back, she came and got me and I
went on back to the car, and during this time, he had left.

Q@  Who 1s he?

A James, he left, and so after I got in the
car, I decided to leave and I left and I met him, and I
turned around and came back because my brother was still
there when I left, so I turned around and came back,

Q When you got back to the Recreation Center,
how far 414 you get from the Recreation Center to begin with?

A I turned around at this man's house on

JOYCE GRAY HARRELL. v N
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616 and he's got a lot of pines in his yard, and I don't
recall his name.

Q "How far is that? The Court is not familiar
with that house. How far is that from the Recreation Center?

A About & mile or & mile and a half, something
like that.

Q Is this where you saw James Ford?

Yem, I met him and that is where I turned

around at,

Q Whon you got back to the Recreation Center,
what was going on then? _ _

| A ¥hen I got back, I didn't see my brother or

Pete either one, 86 I got out of the car and my oldest
brother was there then, and I guess he was there when I left,
and then me and Larry was talking and after I sew my brother
had gone, I went back and got in the car and I was sitting in
came over t0 the car and told me to come

the car and Larr
over chere where they were all standing, but I dtdn't go and
I got back out of the car and went back in front of the 91“4-

4 Where did you go in relation to the light
pole out there?

A I was parked right in front of the light
pole.
| Q . When you walked over there, what happened
»then?

Well, I didn't go to where they were.
Q I understand that,
A I walked to the frent and Deputy Price came

JOYCE GRAY HARRELL .
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up and asked me what was thie all about, which I didn't know.

Q Where was James Ford, and James Butts and

this Larry somebody you are talking sbout? .

A Well, at that time I went back and I didn't
see him again, but when I left from where my car was to go
over there Jamss and James Butts and them were standing over
there by his car, and atter I was standiig there, Larry came

over to where I was,

qQ What was taking place then when'Larry came
over where you were?

A Vell, we were talking and we got to talking
again,

Q Did you see James Ford at this time?

A Well at the time I was talking to Larry,

like I say, his car was parked opposite the way mine was
parked, and when I left my car, he was standing be#ide the
car, and when I came back to my car me and Larry were talking
in front of the place, and I came back to my car and he was
still standing therse. |

Q Did you notice anything about him?

A Well, not at that time, but after I was
sitting there and Deputy Price came over and asked him what
was going on, you know, and I told him that Larry and ﬁynolf
had some words like that, and he said, "Well, where 1s he
now'', and I said, "Standing over there', but Larry wasn't
standing over there. I thought he was, but it wasn't Larry
standing thavé, and that was when I knew he had something, byt
I diéin't know what it was, and I couldn't see what it was,
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I know he had something in his hand becsuss he was kind of
hlding it behind him, but I knew he had something in his hand
and that was when Deputy Price was over there then, and that'+
when he shined the light over there and said, '"Did you see
him go over there", and that was when I could see the gun
when he shined the light over,

) And then what happened?

A That was when Deputy Price said something
about what are you doing with that gun or something like
that, and he run across the yard.

Q What did Deputy Price do?

A He told him to stop, but he didn't.
2 Did you mee Jamges Ford again that night?
A Yos, sir, I did.
Q When?
A Well about ten or fifteen minutes later
1 maw him coming around the back,
Q Did he have anything with him then?
A Not that I could ses,.
MR, GRIZZARD: Answer Mr. Bailley.
MR, RAILEY: I have no questions.
WILLIAM D, TETTERTON, being firet duly
sworn, testified as rollowdz
D — LAY TION
BY MR, GRIZZARD?
Q Mr, Tetterton, would you state your name,

address and occupation please,
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A ¥William D, Tetterton, Specisl Agent for
the Bureau of Alcohol, Tobaceco and Firearme, Scouth Hill,
Virginia.

) I will show you thiavitem méxrked Common-

|| wealth's exhibit number “2%, and ask you if you have ever seen

it bvefore?

A Yes, eir, I have.

] Where haveo you seen it, sir?

A In this County. Sheriff Brooks gave it to
me tq‘teat fire. |

Q Did you test fire 1t?

A Yes, mir, I did.

Q Do you recall what day it was?

A No, sir, I don't.

4 Did 1t work?

A Yes, sir. it did.

Q Do you know the defendant in this came,

James Ford?

A No, sir, I don't know him,

Q Have you ever seen him before?

A Yes, sir, I have.

Q] When? | |

A In lower court.

Q The preliminary hearing in this court
sase?

A Yes, air.
- & Was that gun test fired before or after
that? '

VOYCE GRAY HARRELL
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A No, sir, he is not.
Q Mr. Tetterton, there is no question in
your mind, and you are positive that this gun that is up there

on the Judge's bemeh you have had In your possession twlce

since October 1k, 1972; one for the purpose of firing one¢ shell

and the other for the purpose of taking it to Peterasburs and
keeping it until the next time you came back to Courtland
from My, Baxter's from checking the prints?

A Yes, sir,

€ £o this gun hasn't been in the Sheriff's
locker comtimnously from October 14 up until teday?

A I conldntt tell you.

Q Well, you know the two times that you had
1t. | -

A It wesn't in the 8hefiff’s.1ackor during the

time I had 1t, no, sir.

MR. RAILEY: That's all.

ﬁﬁ‘ GRIZZARD: The Commonwealth rests,
Your Honor.

MR, RATLEY: If Your Honor please, the
defendsnt moves to strike the evidence. First of
all, if Your Honor please, maybe I should argue my
motion to supprees, mhich.you have held under
advisemont. | |

THE CQURTs All right, sir.

MR, RAILEY: It Your Honor plesse, on the
gun that is exhibited here thero is nothing I
submit, if Your Honor pleass, nothing whatagever
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in between the Methodist church and the Recreation

Contor, the street that is noarost to the Jeruealem
District School, and in the words of Mr. Price, it
is a mueh traveled street by both vehicular traffic
and pedestrians, and there is nothing to indicate,
and there is nothing in the Commonwealth's evidence
4o inddcatc, that James rord ndd any. sun snd that
the one he had earlier was the ons that Mr. Price
found. We submit that on our metion to suppress
which iz timely made at the beginmning, and you have
heard the svidence om it, and the Commonwealth has
rogted, and we submit that our motion to suppress
should be sustaimed, and I Lhink the case could
rime or fall on that.
| mEE COURT: I will overrule the motion, I
think 4t is different from pubic hair, or drugs or
blood, It iz tagged and marked and now onr the
point of where it was found, il was found within
7igteen to twonty minutes of the time that 1t wes
first seen, and it was a hundred and fifty feet
from that spot, and the accused had come back and
locked in the arca, and Mr. Price was talking with
him twolve feet from where he found the gun. I
think that ties it up and I will overrule the
notion. ' '
MR, RAILEY: Now, if Your Homor please, on
the motion ﬁo strike, we asked you this morning to
dismiss the indiciment on the basis of the Haymes

JOYCE GRAY HARRELL .
COURT REPORTER (}{Iﬂ:
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Your Honor has had a chance to read the Riley case,

case decided by the United States Supreme Court and
the Riley case of the Virginia Supreme Court, and if

it is five pages in the advance sheets, and it is
#t111 in the advance sheets as of October 9, 1972,
but the statute enacted in 1968 apparently there
hasn't been & lot of activity under it because as
I say to my knowledge this is the only case that
has gone to our Supred Court, and Lieutenant
Hollandsworth says that it has almost been five
yaﬂrn in the mtatute since it han;been'enacted,
and they don't have fifty, the number of registra-
tions is less than fifty, and so it hasn't been
but fifty of them, and I think the statute leaves
much to be desired in the wording of it, It meets
itself coming and going, and maybe they are not so
material at this point, but our Supreme Court in
the case of Riley v. Commonwealth has decided that
the lengusge "offense or aggressive purpose” is
not unconstitutiomxl language as being over vague
or pvysr hroad, They passed on that, but the
statute does, if Your Honor please, create what
constitutes offensive or aggressive purpose, the
possession or use of a suuoa«effnnhotgun shall be
presumed to be for aggressive or offensive purpose.
It has to be one of these things, and this is the
section just before this says unlawful possession
or use of & sawed-off shotgun for offensive or

JOYCE GRAY HARRELL
COURT REPORTER {} N
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‘not less than ten years. That is what a man could

aggressive purpose 16 heredby declared to be a crime
punishabdble by & term in the state penitentiary for

get for possession of a sawed-off shotgun for
otfensive or aggressive purpose, from ten years up
to 1ife and then the next section what constitutes
offensive or aggressive purpose and the statute
sets forth four situations or conditions that give
rise to the prosumption, and as the Supeme Court
has sald in Riley, these are evidentiary presump-
tions and they are not conclusive, and they are
rabuttabls proegumptions, and the first of them,
if Your Honor please, if the sawed-off shotgun is
found in the possession of an individual at the
scene of a riot or civil disturbance unless such
possession iz on the premises owned or rented by
the individual for residentisl or business purpose
and obvicusly for the defense of his person; pro-
perty and family to such riot or civil disturbance.
Certainly I think the Gauﬁonwta;th would conceds
that this was at the scene of & riot or a civil
disturbance. The General Assembly has defined riot
in Section 13@1m25hmAém§&m£ollawi§‘h;z;:nnlnvful
uge of three or more pqygpn&jégéiﬁéi%&q@f@pr'hith
force or violence which seriously jeopardiszes the
_public amfety, peace or public ardar is a riot".
New, I don't find in the sbatute a definition of
civil disturbance in the same article that deals

JOYCE GRAY HARRELL .
COURT REPORTER !ﬂ“ ﬂﬂqca
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with riots. Of course, we are dealing with unlawful
assemblies and therec is a definition of unlawful
agsembly, "Wherever three or more persons share the
common intent to advance some lawful or unlawful
purpose by the commission of an act or acts of un-
lawful rorce or violénce to Jjoopardize pubiic safety,
peace or order', I do not find a definition of a
civil disturbance, and that is not to say that there
i8 not one in the Code, but I haven't found it.

That is the first presumption if a person i1s in
possession of s sawed-off shotgun at the scene of a
riet or c¢ivil disturbance, I don't think the Common-
wealth would contend that the Comsonwealth has this |
presumption. XNow the second one, if Your Honor

please, would be when the sawed-off shotgun is in the
possession of ¢r used by an unnaturallred forelgn-
born person., The evidence of the Commonwealth is,
by Joe Harrdis, that James Ford is not an unnatural-
ized forelgn-born persan and that he was born in
Southampton County and Itvuu“nvre_nll of his iife,
or a person who has been convicted of & crime of
violence in any court of recerd, state or foderal,
of the United Ststem af Emmerica, its territories or
possessions, und criues of violence are defined in
subsection two, and Mr. Price has testified tnat to
his knowieage as of October 1k, 1972, James Foxrd has
never been convicted of any crime aof violence. Jo,
if Your Honor please, I don't believe that the

JOYCE GRAY HARRELL
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- firset section, and s¢ when a sawed-0ff shotgun of

Commonwealth would contend that that presumption is
applicable in this case. Now the third one is when
the suwed-off shotgun is of the kind described in
18,1-268.1, and has not been registered as required
under J0.1-£68.7 and I say that sometimes we neet
ourselven going and coming in this section because
in 1 and 2 they talk about the sawed-uff shotgun,
but in 3 the sawed-off shotgun is of the kind des-
cribed, and the doflnition section, which is the

the kind described and it has not been registered
as required in this section, if Your Honor piease.
Licutenant Hollandsworth came on and testified as
of December 1, 1972, he is the Assistant Officer in
charge of lnvestigation and records, and he has been
through the records and the master card file within
the sawed-off shotgun 1ist, and he doesn't find
James Ford. So the statute says that if it is not
registored a presumption ariges but 1t also says,
if Your Honor please, that every gawed-0fe shotgun
in the State shall be registered with the Depart-
mont of State Police within twenty-four hours after
1ts mcquimition. Now the Commonweslth has not
shown, if Your Honor pleame, that tho defandant had
acquired that shotgun more than twenty-four hours l
after the time that these people observed it about
one o'cleock in the morning, twelve~forty or so in
the morning. The Commonwealth has ashown by negative

JOYCE GRAY HARRELL
COURT REPORTER YREAY oy
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tegtimony, 1f rvou please, that Janes Ford does not
have a gun reglstered to him, but the Commonwealth
has not shown that James Ford, as of Octoher lhith,
at the time the policeman Prlce observed him, had

acguired one within twenty-four hours hefnre then,
and shovld hava had 1t rogistered. 1In other words

the pregumption, 17 Your Honor please, would not

arise until the Commonweanlth shows that James Ford
had been 1na poscession of thie gun for at least |
twenty-four hours, Im other words, he must have it
rogisteres? within twenty-four hours from the time
he gota 1%, 2nd the Commonwealth must show, it would
seent to me, 1f Your Honor pleamse, that the.COmmon~
sealth must show that he had had it longor than
twenﬁy«rbur hours. WVow the evidence on that, if
Your Honor nrlesse, was that no one had ever seen
him with & gun hefore. Mr. Price had known him a
little ovey a yeamr. Joseph Harris aad known hinm
all hig 1ife, and they had never seen him with any
gun at eny time. Mr, Price h=d not meeon him with
any gun, snd Mr. Harrie had not seen him with any
gun, Now the fourth presumption when the sewed-off
shotgun 1s found in the possession of an individusl
under circumstances indicating preparation to
participste in a riot or civil digturhanée, or his
preparationr for the commiseion of a crime of vio-
lence. IT Your fonor pleszme, T won't think the

evidence shows thaet Jemes Ford wae there in the

JOYCE GRAY HARRELL .
COURT REPORTER : ), 4 »ﬁ.q
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preparation to participats in a riot or aivil
disturbance, and I don’'t see any indication of that
there, and there was no riet or he waas not in the
proparation ¢f the commission of a crime of vio=
lence. On the quesstion of riot, Mr. ¥Price, appar-
ently from Mr. Harris' tostimony, Just dropped by
and he was off duty and he went {there to the Re-
creation Conter to check with Mr, Harris to see 1if
everything was all right. Do you need any help

Mr. Hayrdiz, he sald, and tﬁera was no problem and a
couple of men were out there arguing, and they went
out there and as Mr. Price said Just before they
got there they cosmsed arguing, and he said there
wags not cause for any arrest, and that he made no
arregt, certainly, snd there was no indication that
anybody, if Your Honor please, was acting out of
the way. There was no arrest for drunk in public
or disorderly conduct, There was no arrest out
thera for anything. Hr. Price seys there was some
ten to twenty people out there im the greup at the
light pole, one bundred or so feeot from the Recrea-
tion Center, and Mr. Hauris indicated that there
was & crowd, and he didnft ask hiwm about the num-
bers, but the witness indicated that there was a
crowd and he wasn't asked about the numbex, but I
submit, if Your Honor please, looking at the ovidende
most favorable to the Commonwealth that there is
nothing to indicate that James Ford was making

JOYCE GRAY HARRELL :
COURT REPORTER {’t 13 (\pf‘)
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preparation to participate in a riot or civil dis-~

turbance, and by the same token thers is nothing to
indfcate that any preperation was made an his part

for the commiusion of a crime of violence. I think
Mr, Price!'s testimony indicetes that Jamos Ford was
the furtherest from Mr. Price as he went up there,
and he wss in the tack of the ércwd, and ss far as
Yy, Price could tell hé was holding the gun by his
gide pointing it down, as Your Homor observed and

is writton into the record. Mr, Harris was asked

about that, the way Mr, Price demonstrated it, and
he said that it must have been, it seemed like to

nim it was a 1ittle angled, I believe he said, but
there wasn't anything in James Ford's conduct o¥

behavior to indicate that he was making preparation
for the commission of a ¢rime of viclence and there
18 nothing to indicate that the shotgun that he had
had any bullets in it to use, and I 4w mindful ot
the fact that by definition a sawed-off sholgun is
any weapon loadad or unloaded, but for the presump;
tior under 4 he would have to make prepsration for

k4

the commission of & crime of violence, and certainly
it meems to tho defendant that there is nothing
what@oever ta indicgie that. whitney teatified,
as alluded to earlier, that at one place Mr.
Grizzard kept asking hin what did you notice about
James Ford, and in one place he said he didn't
notice anything about James at that time., He was

JOYCE GRAY HARRELL ‘
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just sitting there, and another place he observed
him, Jemes Ford, he was there and he heard his
brother saying, go ahead James I've got nothing
else to say, and that was the oxtent of that, and
then he said he didn't see James Ford no more, but
1¢ Your Honor pleaso, wo Bay on a motion to strike
loocking at the Copmonwealih's evidence in the light
most favorable to the Commonwealth, we submit that
it does not establish a prima facle came that we can
say that any of thess presumptions evidentiary pre-
sumptions are ¢reated such as to shift the burden
to the defendant,

THE COURT: On the one about the registra-
tion you are rolying on the case you have there?

MR. RAILEY: Yes, sir, tho Hgynes case and
the Riley caso and the statutes.

THE COURT: I will overrule the motion to
strike.

MR, RAILEY: Your Honor, at the conclusion
of the Commonwealth's evidence I mrgued on the
motion carlier made {0 suppress the gumn, which the
Commonwealth introduced, and you overruled that
motion, X think I took oxception, but for the re-
cord the defendant does take exception to Your
Honor's ruling. Then the defendant moved to strikﬂ
the evidence of the Commonwealth and you overruled
that, and the defendant notes an exception to that,
Now, if Your Honor please, the defendant will take
the stand.

JOYCE GRAY HARRELL
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1 Q Were you working at the school in additden

2 |lgo the courses you were taking?

3 A Yes, sir.

4 q What kind of work were you doing?

5 A Tutoring.

6 Q What vere you tutoring?

7 A Basic math.

8 Q And Mp. Price has suggested that you were

9 | arrested on the aftcrnoon of October 14 last year, were you not?
10 A That's right. '

11 Q And you have been in Southampton County

12 | Jail contimuously since that time? |

13 A Yeos, sir.

14 Q You have heard Mr. Price testify, James,

15 || that 4n the early morning shortly after midnight on Octeber

16 | 14, 1972, he saw you with a short sawod-of? shotgun down at

17 | the Recreation Center in Courtlmnd., You have hoard him tomtify
18 || to that?

19 .y Yo, sir. -

20 Q pPid you have a gun at thet time?
21 A Yoo, sir, I had a gun.
22 Q Anﬁwhatm.néafgmm@ym have? |
23 A It was a sawed-0ff shotgun, |
24 "] Whore haw you gotten the gun from?
25 A tell, that Friday evening I had got pald
26 | off from school, and I weat down to tho posiraom, and it was
27 amaawmmmmxwtuwm
28 ] aanthatmmwmtywmestm

oves ey e 01 :
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Recreation Center that night?

A

© b O kO F o F ok e o

Yes, sir,

What time did you btuy the gun that dsy?
Between five smnd five-thirty.

Where was it that you bought 4t?

In the poolroom in the Cityef Franklin,
From whom did you buy 1%2

Well, I don't know his name,

Was he from wround Franklia?

I don't think so, I didn't see him around,

How much 414 you pay for the gun?
Twanty dollars.

What kind of gun was 1t2

It was u 12 gauge sawed-off shotgun,
wéaﬁ did you do with thdvsun'thun you

bought 1t, after you bought it?

A
car.

Q

A

4
home to school?

A

Q
of the boot?

A

I locked it up in my box in the boot of my

You had your car with you at that time?

Tos, air, |
You werse driving it beck and forth from

Yen, mir.
All right, when did you take the gun out

Well, wo were out there at the Recreation

Center, and I had some friends arcund and I was telling them
about the gun I had bought, and I showed it to them.

JOYCE GRAY HARRELL ) !
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Ford - Direct - S el

Q  VWho was there you were showing it to?
A James Butis; George Wrenn, we wore standing
out there bemide my car talling, |

%) ‘James Butts and George Wremn and who else?
, Q- Was anybody else out them t}mt you showed
1t to? | | |
. No, sir,
4] Now had you been at the Recreation Center
that evening at the dance thai Mr. Barris has testified to?
A No, I had just got there. |
Q Where had you come from?
\ A From a foothall game down at Franklin,
The Broncos pleyed Suffolk, I think.
Franklin played Suffolk?
Yeu, smir.
And you had gone to the football game?
That's right. | |
Yiho did yon go 4o the football game with?
It was me, James Butts, George and Larry

o kS o

Wrann. |
Larry VWrenn, George Wronn and James Butts

o

and yom?

| That's right. |

Did you g6 on your car?
Tom, elr. |
Did you drive?

Yes, sir.

> © B oo P
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Ford « Direct ~92~

ever been convicted of any crime of vim m' m,‘m&mﬁ

Q | Apd you were subsequent to that on Novewber
you ware convicted ty Judge Whillsy in this Court on a felony?

A Tes, Bir. | |

Q@  Now when Mr, Price asked you for thé gun

‘or told you that you didn't nsed it, or somathing like that
a8 he has ﬁwt‘iﬁod, why didn't you give him hin the gun?
A ¥Well, 1 panicked bemn 1 was n:lrea@ ot

on bond, and I ran.

Q  After the game was over did you come directly
from Frankiin from the game to the Recreation Center?
A Yo, sir. o
Q | Do you know vhat time you got to the Resreaq
tion Center? -
A I thought 4t wes about ¢leven ¢'tlock some-
thing like that,
Q ~ How lans Bad you been there, 1f you know,
before Mr. Price ceme thove? |
A Itd sy a good thﬁty minuton.
Q Well, did he get there about twelve~forty?
| You sy you were there by eleven o'clock.
A I got mixed up on the time, |
Q ‘But you had been there for some time when
Price got there, is that right? |
A - Yen,; I had,
Q ‘Now, Janes, a8 of Gcta‘aar 14, 1972, hed ¥

. JOYCE GRAY HARRELL
COURT REPORTER GGOES
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Q What did you do with the gun?

A I throwed it in the ditoh,

Q Did you throw it in the diteh at the place
My, Price has demcribed that he found it, was it in that area?

A Not where he mald he found it.

Q Did you have any bullets, any shells with
our | ,. e o

A No. |

Q I believe you testified that the gun you
got was a 12 gauge? ' |

A Yas, =iy,

Q And you did not have any shells?

A Ko, mir, _ :

g Had you fired the gun from the time you
bought it up until the time you threw it in the ddtch?

A No, sdr,

Q Do you know whether m' not it would five?

A No, sir.

Q Baa you had auny imdication up until that
day, and you have heard Mr. Tetterton testify today, that it
had been fired snd would fire?

A No, I didn't know,

MR, RAILEY: A1 right, saswer Mr. Crizserd,

q . Have you ever seen this gun befors?
A Ite tho sume one I got. I have seen one

JOYCE éRAY HARRELL '
COURT REPORTER GQQ&;S
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2 Q Where have you seen one llke 1t?
. 4 I bought one like it.
4 Q Is this the gum you boughi?
5 A I couldn't say definitely.
6 q You bought it from come dude that you donrt
7 know, that you have never seen bofore?
8 A I bad seen him around, but I don't kmow
9 | nim not to meseciate with him. |
10 Q You never tald Deputy Sheriff Price where
11 || you got the gun? | | |
12 A No, I dida't. |
13 q Even when he arrested you that night, that
14 1| saturday night? |
15 A Ko, he didn't ask mo no questions.
16 Q You have always denied hiving & gun?
17 A le, mobody acked no uatil he asked mo that
18 || night and I denied it at that time,
19 Q That was the day you bought 1t?
20 ¢ A That's right. |
21 Q So the first time you wers seen with the
22 || gun, you denied having it and denied there was any gun?
23 | & Yen, |
24 Q Well, were you telling the truth them, ar
25 || are yeu telling the truth now? Which is the Judge supposed
26 || to believa? |
27 A Like I paid I pamicked at first, that
28 | Fridmy night. | | |
PO Count nesomten 1G070
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Q You didn't panic so much that you didn't
go back to get the gun.
A 1 didn't go back to get the gun.
Q Yhat were you doimz? What were you looking

for on the ground? According to Deputy Price when you got to

a csrtain point you turned and started off toward the edge of

the road at which time ha stopped you. What were you looking
for? . .
| A I was walking down the middle of the road,

and I saw the car lights, mso I moved to the side,
Q What were you looking for on the ground?
A Rothing.
Q He 1s wrong about where he found the gun, -

and he is wrong about your looking on the ground, and he is
wrong about you meving to the side of the rosd, to the side
where he found the gun four feet from the edge of the road?

A 1 moved to the side of the road, and I
might have locked down too, with the car lights in my eyes.
. 9 Haere you also in a pantec at this time
when Deputy Price asked you for the gun?
A Fe didn't ssk me for the gun them,
| Q When he saw you thé second time walking éaﬂn
the highway? '
A ‘He didn't ask me for no gun, |
Q You have since been convicted of a felony,
1 believe? .
Yes, sir.

Now this trouble that might that involved

JOYCE GRAY HARRELL .
COURT REPORTER 00071
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James Butts, George Wrenn and larry Wrenn and yourself,

A (Nods negatively).
Q You were together?
A We were together.

Q  You all as a group are known as the Black
Jesug and the disciples?

A - Not that I know of.

Q‘ That's the same group involved up at the
high school saﬁe eix‘or seven months earlier; iem't it?

A The folks put it out that way, but we
don't go around as that. ‘
You don't go around an that, but you are

Q

known in the community as Black Jesus and the disciples?
A Not_really. | o | |
Q Wéil, what do folks put around about you?
A They 8316 §¢,ta¢e célling_oureelvea,that.
e And on this particular night Larry ¥Wrenn

and George ¥renn had been, as Ronnie Whitnayﬁdgncribedg having
a wrestling match with other people? |

A George, not Larry.

Q  And then you left?

A Right. -

Q  And you got down'tha road and turned around
tnd came back? | | |

A Whn, me?‘

Q - Yes.

A Yo, I went all the way home.

Q Then Ronnie Whitnoy didn't B0 you coning

JOYCE GRAY HARRELL .
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down the road about & mile from the Recreation Center on your

way back?

A He may have met me 6n my way back.
4 And up until the tims you had left and come
back, you hadﬁ't brought that gun out, is that right or wrong?
A That's right.
| Q But whon you got back there and Larry Wrenn
and one of the disciples was having come words with Ronnie
Whitney that was wheun you got the gun out?

& . I didan't do nothing about that, when they
were having worde. o |

o But you were concealing it?

A Say what?

Q ‘You were concealing it according to Deputy

Priée, Joe Harris and Ronnie ¥hitney. You were holding it
down té your side. |

A That was when I saw Price coming over
toward me. v

Q So you didn't have the gun out showing it

to the other people as you.have testified?
A We were over there to ¥he car to ourselves

talking, We wasn't among the crowd, A
B ®) When were you goling teo rwgi#ter’the.éhbﬁﬁ
gun that you bowght' from thiékdude in Franklin?
MR, RAILEY: IXf Your Honor please, he re-
~ fuses to answer that question on the ground of the
motion wo miade earlier, and the Fifth Amendment.
MR. GRIZZARD: Your Honor, he took the

JOYCE GRAY HARRELL o ﬂ@ﬂv?g
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witness stand, and once he takes the stamd, he tekes

1
2 1t in thin came for evary question I want to ask
3 hiw, He has waived his right to the Fifth Amend-
4 nent . B |
5 THE COURT: I will overrule the motdon,
6 ¥R, RATTEY: The question is not material.
7 THE COURT: He 48 just asking him when he
8 wvas going to register it, and the contm;m%lm
9 been made thul he hadn't regittered it within
10 twenty-four hours.
1 ; ‘MR, RAILEY: Obvicusly he couldn't register
12 4% within twenty-four hours. | |
13 MR. GRIZZARD: I object to Mr, Railey
14 testifying. - | |
15 . ' HR. RAILEY: We note sur sxception.
16 | MR. GRIZZARD CONTINUING - '
17 | Q When were you going to register thie gun?
18 A I could bave registered it Saturday, the
19 | fellowing Saturday. |
20 ‘ qQ Were you awere tz!_m;t.: you had to register 1%7
21 A Yos. | - |
22 Q You vere aware that it was an illegal
23 weapon? o |
24 | A Taz, |
25 | Q And thet was why you ran vhen you saw
26 | officer Price appromchi o
27 A ﬁ;s, o B |
28 Q .&ndAyau had it in youwr posseasion?
P Count nronTER - 0No0wA
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SUFFOLK, VIRGINIA 23434




- T T T S T N T o L S o o S S S Y
oo-QO\m-hqu-‘oxoooNO\m-thv—-o

O 00 ~3 O U Hh W N o

. there was goilng to be a disturbance.

A Yes.

0 If you were going to register thé gun
Saturday, why were you so gullty? ‘Vhy did you run:

A I didn't know about the twenty-four hours,

MR, GRIZZARD: Thank you, that's all.

MR, RAILEY: That's the defondant's case.

TEE COURT: Do you gentlemen want to argue?

MR. GRIZZARD: 1If it please the Court, under
the evidence in the case, we have got the testimons'bf

‘Deputy Sheriff Price, Mr., Earries and Ronnie Whitney.
There was some trouble outside and Ronnie Whitney has
Larry Wrenn and Ceorge Wrenn involved with Pete Whit-
fie1d, and T think he said it was one that was with
him and his brother, or with his brother, and Larry
Wrenn had been involved, and had something to say that
night during that time.

MR, RAILEY: Your Honmor, I don't think the
record shows this, Mr. Grizzard referred to that two
or three times in his questions. I know we are now
in the argument, but Ronnie Whitney testified that
Larry came to where he was and got te talking, but
two or three times he would say things like that, but
I didn't understand from the testimony that at any
time there was any argument or'fusg'between Larry Wrenp
and Ronnie Whitney. If I am wrong, I stand to be
corrected. I don't remember it in the record.

THE COURT: Well, there was some indication|

JOYCE GRAY HARRELL : e
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~in Franklin at five~th1r£y; to say, yes, I saw him

wealth cannot produce a witness who happened to be

|
I__
with the defendant when he was talking to this dude i
|
when he bought that shotgun., We are not required to |
do that, We have put it in his hand, and the Supreme |
Court sald he then has to come forward with the evi-
dence to rebut the presumption that it is in his hand,
and I don't think he haﬁ carried that burden, and
again I would ask the Court to find him guilty as
charged.

THE COURT: Well obviously, if he had used
it in the perpetration or attempted perpetration of a
crime that would be a more serious offense. The
charge here 18 on possession for an offensive or
aggfesaive purpose and theré.are some other sections
relating to that as to the presumptions. I think thaf

this i3 a case that Section 18.1-268.3 contemplates

r

and I am going to find him guilty as charged. VWere
you planning to ask for a probation report, Mr,
Railey? ’

MR, RAILEY: Your Honor, a probation re-
port has recently been made in another case.

THE COURT: All right, if you want me to
look at that, and dispose of it today, I will, but
it is a minimum of ten years and that is what the
Commonﬁealth is asking for, but I would like to look
at the probation report and see what I did last time
with him,

.OYCE GRAY HARRELL * PR ey ot The
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PRESENTENCE HEARING HEARD
ON APRIL 16, 1973

PRESENT: Mr. Richard C Grizgerd,
Attorney for the Commonwealth

Mr. Richard E. Railey,
Counsel for defendant

“HR. GRIZZARD: Your Honor, we have two
pregsentence reports on the defendant James Ford, one
for maiming and one for possession bf a saved-off
shotgun. I assume we can hear them both at the same
time, |
| THE COURT: I would think so.

MR. RAIIEY: Yes, sir.
THE COURT: Mr. Railey have‘you been over
the probation reports with your client? |

MR, RATLEY: 1 have b@en over it with him
and he has read 1t himself,

THE COURT: All right, we will file the
rapaﬁts with the papers in the case, Mr. Bradshaw is
here in court, the Probatlon Officer. Does either
party wish to examine Mr. Bradshaw?
| MR, GRIZZARD: Tho Commonwealth has
nothing. | ,
| MR, RAILEY: We have no questions. |
THE COURT: Does either side wish to
pregent any evidence relative to sentencing?

| MR, GRIZZARD: The Commonwealth has none.
MR. RAILEY: WQ wi11 have some evidence,

JOYCE GRAY HARRELL ) . ’
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Your Honor.

MR, GRIZZARD: 1If it please the Court, I
reckon we will take these in order, the first being
the maiming charge on January 7, 1972. To refresh
the Court's memory, the defendant was tried on a
malicious ﬁaiming charge on November 3, 1972, on a
charge rising out ¢of an incident at the basketball
game at Southampton High School on January the 7th.
The Court will recall in that particular case the
defendant was convicted of cutting O'Neal Warren with
a knife after they had some dispute, and some problems
between them at the ball game. I can't remember as
far as thg evidence as to how many stitches were take#
in that particular case, but I believe there were
forty-five. On the conviction of malicious maiming
on January ?7, 1972, I would recommend to the Court
that the defendant be sentenced to serve four years
in the State penitentiary. Some ten months after
this malicious maiming took place, and just a few daysp
before the trial on the merits of the malicious
maiming case, in fact on October 14, the defendant
was involved in some argument with James Butts and
some other people, and there was also Ronnie Whitney,
and others present during this argument, and the
defendant was standing in the background of this

argument, and the Court will recall Deputy Sheriff
Price saw this sawed-off shotgun in the hands of the

defendant, and, of course, the defendant ran at the

JOYCE GRAY HARRELL {‘; (‘;(\wlg,x
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- doing well, and then he commits two felonies. Here

and inflicted a wound requiring forty-five stitches on

months later. I don't feel at all that it is a case

THE COURT: This is a most dibcouraging
case because this young man might have sufferred some
deprivations, but actuall& he was in college and

he got into this altercation at the basketball ganme

the other man, and still at mnother recreational
affair he is carrying a sawed-off shotgun, some nine

for yroba$ién. All right, stand up Mr. Ford, Do you
have any statement you want‘to make, or do you want
to advance any reason why the Court should not sen-
tonce you at this time? |

DEFENDANT FORD: No, mir.

THE COURT: Now you have been convicted
of malicious malming and of posgession of a sawed-off

shotgun. For the crime of possession of the sawed-off

shotgun, the Court sentences you to coanfinement in
the State ponitentiary for & term of ten years. For
the crime of maiicious maiming, the Court sentences
you to confinement in the State penitentiary for a
torm of four years. Now it would be good reason for
me to make these sentences to run consecutively,
however, in view of the length of the sentences and
your age, I am going to let them run concurrently,
and I am expecting you to live up to your potentials
and be a good citisen. Now, you have plead not

guilty on both charges, and you have a right to appeal

IYCE GRAY HARRELL e Tl
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- appeal. You can talk to your attorney about this;

. support it,

and that is a matter that requires the services of
an attorney, and papers should be filed or steps ought

to be taken within thirty deys i1f you wish to have an

about an appeal to the Supreme Court of Virginia.
MR. RAILEY: Your Horor, now that the de-
fondant has been sentenced and you have told him of

his right to appeal on the convictions, on the con-

viction snd sentencing in the gun case, the defendant
' |
moves to set aside the verdict as being contrary to |

‘the law and the evidence and without evidence to

THE COURT: I will overrule the motion,

MR. RAYIEY: The defendant excepts to your
ruling, and gives notice of his appeal, and he expects
to file his noticetof appea1 an&_aseignment'of errors

on the gun case within thirty days.

JOYCE GRAY HARRELL A -
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Virginia: In the Circuit Court of Southampton Céunty, ﬁhé
13th day of March, 1973

Commonwealth

ve.  #9-1973

James Harlen Ford aka
James Harold Ford

This day came again the Attorney for the Common-
wealth, and James Harlen Ford, aka James Harold Ford, age
20, borh November 14, 1952, who stands indicted for a fel-
ony, to-wit: That on or about October 14, 1972,'ih the
County of Southampton, James Harold Ford unlawfully did
‘have in his possession a "sawed-off" shotgun for offensive
and éggressive purpose, was led to the bar in the custody
of the jailer of this Court, and came also Richard E, Rai-
ley, his attorney.

Whereupon the accused was arraigned and before en-
tering a plea, the attorney for the accused moved the Court
to dismiss the indictment on the grounds that the rights of
the accused against self-incrimination had been violated,
which motion the Court averruled and to which ruling of the
Court the defendant, by his attorney, excepted. After pri-
vate consultation with Richard E. Railey, hias counsel, the
accused pleadéd not guilty to the indictmenf;-which plea
was tendered by tho>accused in person. And thereupon,'after
having been first_advised by his attorney and by the Court
of his right to trial by jury, the accused khowingly and

volﬁntgrily waived trial by a jury and with the concurrence

0081



of the Attorney for the Commonwealth and of the Court,
-here entered of record, the Court proceeded to hear and
determine the case without the intervention of a jury,

as provided by law, and having heard the evidence of the
Commonwealth, the defendant, by his attorney, moved the
Court te suppress the introduction of the gun into evidence
which motion the Court overruled and to which fuling of the
Court the defendant, by his attorney, excepted. Whereupon
the attorney for the defendant moved the Court to strike
the evidence of the Commonwelath, which motion fhe Court
overruled, and to which ruling of the Court the defehdant,
by his.attofney, excepted. And having heard all of thevevi-'
dence and argument of counsel the Court doth find the ac-
cused guiity of possession of a sawed-off.nhotgun as
charged in the indictment.

. The Court, before fixing punishment or imposing
sentence , doth direct the Probation Officer of this Court
to thoroughly investigate and report to the.Court as pro-
vided by law, and this case is continued.

The. Court certifies that at all times. during the
trial ofl&hie case the defendant was personally present
end hie attorhey was likewise personally present and capas.
bly represented the defendant, | | |

And the defendant is remanded to jall.
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Virginia: In the Circuit Court of Southampton cbunty, the
16th day of April, 1973
Commonwealth
vs. #9-1973
James H, Ford
| This day came again the Attorney for the Common-
wedlth, and Jemes H, Ford, age 20, born November 1ly, 1952,
who stands convicted for a felony, to-wit: That on or about
October 14, 1972, in the County of Southampton; James Har-
old Ford unlawfully did have in his possession a "sawed-
off" shofgunvfor offensive or aggressive purpose, was a-
.gain led to bar in the custody of the jailer of this Court
and came also Richard E. Ralley, attorney for the accused..
| And the Probation O0fficer of this Court, to whom |
this case has been prewiously referred for investigation,
appeared in open court with a written report, which report
he presented”to the Court in open court in the presence of
the defendant who.was fully advised of the contents of the
report and a copy of said report was also delivered to coun-
sel for accused.

Thereupon thé defendant and his counsel were given
the right to cross-exgmine the Probation Officer as to any
matter contained in said report and to present any addi-
tional facts bearing upon the matter as they desired to
presenﬁ. The réport of the Probation Offider is hereby
filed as a part of the record in this case.

| Whereupon the Court taking into consideration all of
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the evidence in the case, the report of the Probation Of=
ficer, the matters brought out on cross-examiﬁﬁtion of the
Probation Officer and such additional.facts as were pre-
sented by the defendant, and it being demanded 6f the de-~
fendant if anything for himself he had or Imew to say why
judgment should not be pronounced against him according to
law, and nothing being offered or alleged in delay of
judgment, it is accordingly the judgment of ﬁhis Court
that the defendant is hereby.sentenced to coﬁfinement in
the penitentiary of the Commbhwealth‘for the term of TEN
(10) YEARS, which term is to run concurreﬁt with another -
sentence this day imposed, and that the Coﬁmonwealth of
Virginia do recover against the said defend&nt its costs
by it about its prosecution in this behalf expended in the
amount of $107.05. | o |
‘ And it is further ordered that as soon as possible

after the entry of this order the defehdaht be removed and.
safely conveyed according to law from the jaii of this
Court to the said penitentiary, therein to be kept, con-
fined and treated 'in the manner provided byﬂlaw.

The Court orders that the prisoner be allowed 185
days credit for the time spent in jail awaiting trial.

-The Court certifies that at all times during the ' =
trial of ﬁhis case the defendant was persohélly present and
his attorney was likewise personaliy present and capably
‘represented the defendant. |

Counsel for the defendant advised the Court that he
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had fully advised the defendant of his righﬁs regarding ap-
peal and the defendant, in person, so acknowledged.

And whereupon the defendant, by his attorney, ad-
vised the Court that he would appeal this case and the
Court doth appoint Richard E. Railey to perfect the ap-

- peal for the defendant. o | |
And the defendant is remanded to jail to await

transfer to the penitentiary.
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR

TO THE HONORABLE B A, WILLIAMS, JR., CLERK OF THE
CIRCUIT COURT OF SOUTHAMPTON COUNTY‘

Counsel for James H. Ford, the defendant in the a-
bove styled case in the Ciruit Court of Southampton County,
Virginia, hereby gives notice of appeal from £he order in
this case on April 16, 1973, and sets forth the following
assigmments of error:

1. The Court erred in overruling defendant's motion,
before hio plea, to dismiss the indictment.on the ground |
that the registration required by Section 18;1-268.7 of
- the Code of Virginia violates his priviloge against self-
incrimination as guaranteed by the Fifth Amendment of the

. Constitution of the United States.

l. The Court erred in overruling defendant's motion
to strike the evidence at the conclusion of the evidence of
the Commonwealth.

6. The Court erred in finding the defendant, Jamos
H. Ford, guilty as charged of unlawful possesoion or use of
a ﬂaawed-off"vghotgun for an offensive or aggressive pur-
pose. . . B |

7.-Th§ Court erred in refﬁsing to set aside the ver-
dict as conﬁrary to.thevlaw and evidence and without evi-
dence to support it.

Given under my hand this 10th day of May, 1973'

/s/Richard E. Railey
Counsel for Jamesgﬁ.Ford
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Richard E. Railey
Attorney at Law
Courtland, Virginia 23837 - ,

I hereby certify that a copy of the foregoing Not-
ice of Appeal and Assigrments of Error was delivered to
the Honorable Richard C. Grizzard, Commonwealth's Attorney
of Southampton County, Virginia, this 1lth day of May,

1973.

“

/s/ Richard E. Railey

Filed May 1k, 1973
/s/ George F, Whitley, Jr.
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