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EDWARD L. BAIN.

IN THE SUPREME COURT OF VIRGINIA

ELAIVTIF?'IN ERROR

VS.

COMMONWEALTH OF VIRGINIA
" DEFENDANT IN ERROR

BASIS INITIAL PLEADING

INDICTMENT

(The transcrlpt of the Circuit Court ‘of Mont-

gomery County trial proceedlngs is referred to hereln as "TR"

and any exhlblts as "Comm. Ex. No.;___:")

The basiec initial pleadlng is the 1ndlctment
rendered against Edward L. Bain by the grand jurors for the.
Commonwealth of Virginia on the First day of February, 1973,
and-states as follows(TR..l) |

In the Circuit Court of the County of Montgomery

on February 1, 1973, the Grand Jury charges that on or about

November 17, 1972 in the County of Montgomery, Edward L. Baln_

being in poseession-of one 1968 Volkswagon sedan on which he

had given a lien to the National Bank of Blacksburg in excess

of $100 did fraudulently sell or vemove or otherwise dispose

of said vehicle without the written consent of the said Bank.

In violation of Section 18.1-116, Code of'Virginia;
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PLEA OF PLAINTIFF IN ERROR
- - - Plaintiff, by counsel; entered a plea of Not Guilty
to the offense as cnarged in the Grand.Jury indictment and re-
quested.a trial by Jury.
| | JUDGEMENT APPEALED FROM
' The Circuit>Court jury of Monfgomery‘county~defer7
mined that the plaintiff in error waS'guilty of a fraudulent
conveyance as charged in the indictment and the sald Court ff
fixed his punlshment at six. (6) months in jail and a flne of
Five Hundred'($500,00) Dollars. Counsel for the Plalntlff in

Error made three (3) post trial motions in the trlal court on

o April 17, 1973, said motions bevng as follows:

, (A) The defendant moves the Court to set a31de
the Jury verdlct and flnd him not gullty, on the grounds that‘
the Jury verdict is contrary to the law and evidence, as pre-
sented by-the Commonwealth. | .

‘(B) The defendant moves the Court to euspend the
jall sentence imposed by the Jury. |

'(C) The defendant moves the Court to set a reason-

able bond durlng whlch time the derendant would be allowed to

"~ remain f”ee on bond until such time as a writ of error could

be_obtalnedt

Said motions (A) and (B) were overruled by the

trial court. Said motion (C) was granted by the trial court

and after sentence was pronounced, the sentence was suspended

for sixty (60) days and bond was set at $2,500.00.
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ASSIGNMENTS OF ERROR

(l) The trial court erred in refuslng to, glve A

.~ Defendant's instruction B- l which states as follows The Court
instructs the ]ury that the lien referred to in the 1ndlctment ’

- means a llen noted upon the face of the tltle certlflcate for‘.'

the 1968 Volkswagon referred to in the 1nd1ctment.

(2) - The trlal court erred in refu81ng to glve' B

Defendant's 1nstructlon B-2 whlch states as follows The Court

instructs the Jury that the fraud referred to 1n the 1nd1ctment
means that .the Defendant must have crlmlnally lntentlonally ﬁ;
and leloneously 1ntended to decelve and 1n]ure the Natlonal
Bank of Blacksburg |

-(3) The trlal court erred in refu51ng to glveyi

Detendant s 1nstructlon B-3 Wthh states as follows The Court'

‘instructs the Jury that the mere: fact that the Natlonal Bank ‘

of Blacksburg may not have recovered the full amount of loan“'

proceeds advanced by 1t to the Defendant does not in and of
itself consthute the fraud necessary to sustaln a conv1ctlon
for larceny. ._? _f",- R :””Ql _; -’ix‘lhv:_ i 'fibﬁﬁﬁwl

'3(4) The trlal court erred in allow1ng the 1ntro—'”

ductlon of Commonwealth's Exhlblts Nos. 1, 2, and 3, namely dls—

closure statement securlty agreement, and note over objectlons

of counsel for Plalntlff in Error, on the grounds that they '
. were.not pr rly autnedtvcated

| (5) The trial court erred in falllng to strike
the evidence of the‘Commonwealth after the Commonwealth had

rested.



(6) The trial court erred in faiiingité;stfiké
 the evidence after‘the‘CommOnWeélth“ana'DefenSe.had rested.

(7) The trial court erred ih failing to grant
Counsel for Plaintiff in Error's after verdict motidns..




TESTIMONY OR INCIDENTS OF TRIAL
GLRMANE TO THE ERRORS ASSIGNED

Error No. 1 a851gned and the testlmony germane thereto is:

(1) The trial court erred in refusing to_glve

Defendanté_instruction B~1 which states as follows: The Court

instructs the Jury that the lien reférredrto in the indictment
means a lien noted upon the face of the title certificate fdr
the 1968 Volkswagonkreferred to in the indictment.
C(TR. §) BYIMR. GRAYBEAL: |

The law as he says 1is qulte settled and that is
that the lien showing on a face of the title is notlced any
purchaser. There;s a sPecific section that says that anyvoné
selling the car has ten days on which to registef a security

agreement and_the listing of the lien on the title is simply

any prospgctiVécpurchaser and does not by itself create or de-

feat the lien.
RICHARD PATTON, a witness having been duly and
properly sworn testified as follows:

DIRECT EXAMINATION
BY MR. GRAYBEAL:

(TR.. 6) : Q: Would you state your name for the Court and
Jury, please sir?
| Az My name is Rlchard Donavan Patton.

Q: ‘What is your employment, Mr. Patton°

A: I'm employed by the National_Bank-of Blacksburg,

Assistant Vice President.
Q: Were you so employed during 19727

‘A:  Yes sir.
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' Edward Lee Bain?

(TR. 6) - Q: In thé spring of that yéar did yod see Mr.

A: Yes sir.

Q: Is this the.gentléman you saw?

A: This is the:gentléman.

Q: Did you have some transactions witﬁ hih?

A: - Yes, I had a 1§an transaction with him.
(TR. 7) SEEEEEEEEE

RICHARD PATTON, a witness having been duly and
properly sworn testified as follows: '

BY MR. GRAYBEAL:

(TR. 13) Q: Were you to receive anything additional from

- Mr. Bain?r

Cy

A: TFunds were dispensed to Mr. Bain. I instructed
Mr. Bain to pay off the present loan on his vehicle and bring
the .title .to the bank so that we could complete our.transactions

and record the lien on it. This was done for the convenience’

of Mr. Bain since he must be present to do this.

' Q: Did he thereafter bring you the title?
"A: We never received the title.
+ Q: Now, when you say never, this was occurriﬁg
in April of 1972 and you did not get theAtitie”thereof? |
A: No. | “
_ Q:. Did ybu have any personal contact with Mr. Bain
after Aprii 6, 1972 concerning this loan? | |
A: I had personal contact with him concérniﬁg this .
loan. | |

Q: What was the nature of that?

-6-



(TR. 13) A: On several occasions in the naturé’éf the ini-
tial coqtacf was tortry to advise‘him and assist himitofbringuu

tne payments up to date. | | -

Had you recelved the title at that t1me°.

We had not recelved the title.

‘Was there any discussion of that?

o o O

There was no discussion of that ihitially}.
CLIFFORD E. BISHOP, a witness being duly and properly
‘sworn testified dn part as follows: | '

DIRECT EXAMINATION
“BY MR. GRAYBEAL:

- (TR. 20) Q: State your name, please sir?
Clifford E. Bishop.
(TR. 21) :'_What'is your employment, Mr. Bis@op?

Bishop Motor Corporation.

X

Was that your employment in the fall of 19727
Yes sir. '
. At that time, did you know Mr. Bain?

Yes sir.

e

oow O =N T e B

[

A Dld you have any transactlon with him regardlng
a mQtor‘vehicle? |
A: I traded for é blue Volkéwagon '68.
Q: You traded another véhicle for a Volkswagon?
A: 'Traded hlm a Mercury, yés sir. |
v Q: _Dld you receive the title of the 1968 Volkswagon,
did it show a lien on the face of it?

A: No sir.



SECOND ASSIGNMENT OF ERROR

(2) The.trlal court erred in. refu31ng to.glve
Defendant's instruction. B-2 which states as follows: The Ceurt
vlnstructs the Jury that the fraud referred to in the 1nd1ctment
means that the Defendant must have crlmlnally, 1ntentlonally
and felonlously 1ntended to decelve and injure the Natlonal
Bank of Blacksburg. | »

CLIFFORD E, BISHOP akwltnesglbeing aﬁly and properly
‘sworn testified as follows: B o

' DIRECT EXAMINATION
" BY MR. GRAYBEAL:

(TR. 21) Q: What is your employment Mr. Bishop?
A BlShOp Motor Corporatlon.
Q:Q»Was that your employment in the fall of 19727
-A: Yes sir.
Q: At.that time, did you knew Mr. Bainlu
A Yes sir. | A
Q: Dld you have any transactions with hlm regardlng
.a motqr_vehiele° _
A: I traded for a blue Volkswagon '68.
- Qs You traded another vehlcle for a Volkswagon7
A: Traded hlm a Mercury, yes sir.
: Q: Did you receive the tltle of the’ 1968 Volkswagon,
»did.it Show-a lien on the face of it?
| A; No slr.
Q: Did Mr. Bain advise you of any earlien transactions
relating to this Volkswagon?

- Ar No sir.




(TR; 2i5“” 'Q' Were you awarerthat Lhere might be a security
agreement*relating;thit?wn ‘
| | A: No, I didn't.
Q: And do you recall the approximate value of the
Volkswacon when your received it?
A: I susoect the thing was worth about $9OO
‘;RICHARD PATTON, a'witness being duly'and properly
swWworn teStified as follows: T

DIRECT EXAMINATION
BY MR. GRAYBEAL:

(TR. 13) Q: Did you have any pérsonal contact witthf; Bain

after April 6, 1972 concerning. this loan?

A: I had personal contact with him concerning
this loan.

Q: What was theﬁnature of that?

'A: On several occaéions'in:the nature of the ini—_
tial contact was to‘try to advise him.aﬁd assist him to bring
the paymcnts up to date.

Q Had you recelved the title at that time°

A Wevhadvnot received the_title. .

Q: Was there any discussion of that?
A: There was no discussion of.that initially.

oo ala ofs ofa ale ole ofs ofe ote
W G v

(TR. '13)
. (TR. 14,15) Q: What occurred at that....whether referring to
what‘you'heard, what occurred between you and Mr. Bain? o
A I questioned Mr. Bain about the Qhereabouts‘
of the automobile that we had financed. Mr. Bain indlcated

to me that he had traded the car in.

S

o e L et

e e B n i ey At fegeat ger—
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~ THIRD ASSIGNMENT OF ERROR
(3) ‘The’ trlal court erred in. refu51ng”to glve

Defendant's instruction B-3 ‘which states as follows- The Court

ilnstructs the Jury that the mere fact that the Natlonal Bank

of Blacksburg may not have recovered the full amount of loan."
proceeds advanced by it to the Defendant does not in and of
itself eonstitute the fraud necessary«to sustain a conv1cthn'
for larceny.: | _
” RICHARD PATTON, a witness‘being duly and properiyv
sworn testified as follo&s:-

DIRECT EXAMINATION . . 5. - i
BY MR. GRAYBEAL: -

(TR. 13) Q: Did you have any personal contact“with Mr. Baini
after.April 6, 1972 concernlng this loan? - - | |

A: I had personal contact with him concernang this
1ean. |

| Q: What was the nature of that?'

A: © On several occasions in the nature of tnefini~
tial contact.was to try tovadVise him and assist him to bring
the payments up to date. - |

RICHARD PATTON, a witness being duly and properly
swern_testifled as follows:v | | |

DIRECT EXAMINATION
BY MR. GRAYBEAL:

(TR. 16) Q: Has the bank recovered 1t8 92060 10 leqs the
two payments? |
BY MR. MULLEN:

~If Your Honor pleaee, I'11 object to that. I don't

" think that's material to the criminal charges before the Court.

-10-




= BY MR. GRAYBEAL:

BY THB_COURT: | -
|   _Wel1,'I think it is. I'11 ovérrulevfﬁé bbjectibn. ,
BY‘MR.‘MULLEN:‘ R ' L S

LI ekcept;f'

Col11-




"FOURTH ASSIGNMENT OF EéROR

(k)Y The trial?court'erred;inia;loWiﬁg*thefintfc—“'
duction of Commonwealth's Exhibits Nos. 1, 2, and 3, namely
disclosure statement, security agreement, and note‘oVer the
objections ofbcounsel for Plaintiff in Error, on thelgrounds
that they were not properly,authenticated; 5

RICHARD PATTON, a witness being dulyAand pfoperly

sworn testified as follows: | | |

CROSS EXAMINATION
BY MR. MULLEN:

(TR. 9) S Qs Wefe you present when it (secﬁrity agreement)
was signed? | | |
| A: I wés presént when it was signed.
Q: You saw the signature?
A: I did not. actually see him sign it, I canl..
verify his signature;,
Q:. Thié was the gentleman signing'therevwhen yéu
~ were present?
A: This was the:gentleman:who was there.
'Q: And, you have another papervtheré, what is that,
please sir?
A: The other paper is the actuailnote itself
and it's signed by Mr. Bain and it is dated April éth;
Q: Were you'present when that was signed?
A: I was in the vicinity of where it was sighed.
RICHARD PATTON, a witness being dulyvand properly
sworn teétified as follows: .‘ |

'BY MR. MULLEN:

-12-
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(TR. 185 Q: Now, as I understood if; you télked Wifh‘him‘.
concerning the loan and ‘it's terms-and you disg?sSedgﬁhe pay-
ments with him and so forth? | i E o |
‘A: Yes.
, 'Qt When the papers (Comm. Ex. Nos;_l,.Z, and
3) were aéfually'filled out,:you didn't help himifill‘if‘out
or you didn't see him sign it? |
-‘A:>7No. | |
(TR. 20) BY MR. GRAYBEAL:

Your Honor, I'1ll offer these as Commonwealth's’

. Exhibits one, two, three.

BY MR. MULLEN:

.Ydur‘Honor, excuse me, I'11 object to thé introd-
uction of all of these doéuments on the basis thatvthey ha&eh't
been properly authenticated.: | |
BY THE COURT:

_Ail right. They'll be received and‘mafked.as
Commoﬁwéalth's Exhibits one, two, three'and the recbr@ Qill
note the ijection,‘overruling of the objeétion.and fhé excép—

tion.

~13-
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 FIFTH . ASSIGNMENT OF ERROR
(5) The trlal court erred in falllng to strlke
the evidence of the Commonwealth after the Commonwealth had
rested. | |

The testimony relevant to this assignment of error

_has‘been alluded to in assignments of error numbered l,'2,

3, and 4.

~14-
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STXTH ASSIGNMENT OF ERROR
"(6) The trial court:erred in failing’to strike
tﬁe evidenée‘éftef thé Commonweaifh énd Défenée'had feéfedfi
The testimony relevant to this assignment of error

has been alluded to in assignments of error numbered 1, 2,

3, and L.

-15-



'SEVENTH ASSIGNMENT OF ERROR
(7) The ‘trial court erred in failing to grant-.
Counsel For Plaintiff in Error's after verdict motions, said

motions being as follows:

(a) The defendant moves the Court to set aside .
the Jury verdict and find him not guilty, on the grounds that .
the Jury verdict is éontrary tO'theAlaw and evidence, as'preé
sented by the Commonwealth.

(b) - The defendant moves the Court to suspend the
~jail sentence imposed by‘the Jury. |

The testimony relevant to fﬂis assignmenf ofverrof
hés been’aliuded to in assignments of efror'numbered 1, 2, 3.1

and .

© ~16-
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TESTIMONY OR INCIDENTS OF TRIAL
GERMANE TO COMMONWEALTH'S ARGUMENT

RICHARD PATTON, a w1tness belng duly and proPerly
sworn testified as follows:

DIRECT EXAMINATION
3Y MR. GRAYBEAL:

(TR. 8) Q: Speak rlght to the Judge please sir so. we can

'all hear. You had a loan transaction w1th Mr. Ba1n°

A: I had a loan transactlon with Mr. Baln.
Q::‘What date was that, please sir?

A: The loan was made April S, 1972.

Q: And, where was this made? |

(TR. 7) A: The loan was made at the main office at the

National Bank in Blacksburg.

Q: Did you handle:the trahsaetion'yourself?

A: T handled the preliminary loan and conversa-
tion»with.Mr. Bain, interviewed.him.

Q:- What amount of,money wes loaneéd to Mr. Bain?’

A The principal amount was $2574.01. .,

_Q: What type of documents did he 51gn or if’ any'>

A: He signed a disclosure statement. o

Q What is that?

‘A:‘ The dlsclosure statement represents the 1nterest
rate, the amount of interest, the amount.of any financing’ charge,-

which is credit life insurance, when your payments are to begin -

~and how your payments are to be. There is also an agreement

on there for him to sign indicating whether the loan is a se-

cured loan or an unsecured loan.

-17-
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(TR..7) Q: And,vdo yoﬁvhave that’document tﬁaf he signéd? |

A: I have this docﬁﬁéht‘ | B |

Was this signed in your presence?

A: No, this was not signed in my presenée.

Q: Did-you talk with him’about the fofm after if
was signed? | | | | o

A: I talked with him aﬁout the loaﬁ in general
after it was.signed and before.‘ | |

Qf‘_Did you have this décumént at hand at»ahy
time when ydu talked with him abdut it? |
(TR. 8) " A: No, the document was in thé hands of the loan
teller, loan_clerk.

Q:‘ Do'you have "another documeht there?

A: Yes I do.have another docﬁment;; This is an -
automobile security agreement and this indicated an agréemént
that the person borrowing the money has agreed;f.{..g.

BY MR. MULLEN: | |
If Yqur'Honor please, I will object to the infro—
duction of this evidence. Let the Jury decide for itself

what the document says, 1if the document is admissable.

BY THE COURT:

Well, the documents haven't been offeréa_yet énd
I'1l have to rule on it when it's offered after I take.a look
at it. Will you'offér these documents? |
BY MR. GRAYBEALQ

I will Your Honor.

BY THE COURT:

-18-



(TR. 8) All right, hold him back on what it contained.

BY MR. GRAYBEAL:

ves sir. S AT
Q: ‘Does it have a signature on it?
A: It has a signature on it and a date.
'Q: What does the name report to be?. |
'A: Edward Lee Baip. |
- Q: Was this.signed in your presenoe?
‘A: It was signed in the presence of the loan

elerk.
BY MR. GRAYBEAL:
(TR. 9)  Q: All righf. Immediately after;...you;were'
in the same. place where he was, is that correct? V |
- A: Yeh, I was'io the same place. My desk 1is
) fight in front of the loaﬁ olerk's'desk."
~ (TR. 10) 'Q: What wefe‘you shown after....you said YOu
approved the loan, what Were yoU;ehOwn to approve?~ - |
Aﬁ I approved the loan before'the papers were
filled out.‘ Then, the papers were fllled out entlrely before
Mr. Bain eigned them. I approved the loan on a previous credlt
experience with Mr. Bain in the fact that he,was employed in
Blacksbufg and T knew‘Mr;‘Bain.
| ' Q: Was this.axsecured or an unsecured loan?
A This is-what we refer to as a debt consolidation
loan. The timeer. Bain had several obllgatlons. We made one
loan to pay off these obl;gatlons also Mr. Bain could meet hlS

obligations easier. One of the obligations that.was included

~19-
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(TR. 10)

i &, securlty agreement on.the cami_ . .. ... .5 e iy e

(TR. 10) SR

Q(TR.

Foo e o

he was there?

o
cinity?
CA:
clenk.e o
Q:

' gtill there?

" A:

- was a loan on'an automobile and that is

Volkswagon?

Volkswagon;j'

11) 1}7Q:,

. That' s correct.

why we took“‘

So, 1t was to be secured by Aeeee o

It was to.be'securedvby.a car.
What kind of car was it?.

This car was a 1968 V. W.

e Joste Sa ol
B3

Al

I
3..;

The loan can be approved in -

Mr. Baln was there to apply for the loan°

A: - Mr.‘Baln,appl;edifor the-loan_ | a; ‘
Q; To yOﬁ ia person? L R ‘

A .TO me in person.

Q -All'r;ght- Were the papers brepared‘whlle

: . The papers were prepared while'he.Wasfthere; '

And, were these presented to him in your vi-

Presented to him in my vicinity by the loan .

Were these brought back to you while he was

These papers do not. leave -the bank. They

remain in the bank in{?he;loan department.

-20-




‘(TR; ii) ” Qf Were they broughf back to you by the lOaa
| clerk? o | -
A: I saw the ﬁapers lafer.
Q: All right. These remained in the bank after
they were signed by him?

RICHARD PATTON, a witness being daly and preperly
sworn testified as follows:
BY MR. GRAYBEAL:
(TR. 1u) Q: Has there been a denial_of the execution of-
this ﬁote? - | |

A: No, there's been'ne denial ef_the exeegtion
of the.snote. | |

Q: Or other documents?

A: .No.' |

Q: Now in the later centact with him,vwhat'-
occurred please sir? o

A: Well later contact WaSsaas there was several
contacts made. The last contact that I remember belng made
.that I made myself was in front of the A€ P store in Blacks-
burg. I was in thevarea d01ng some shopplng and I saw Mr.
Bain there. It had been brought to my attention earller, I
dldn't know whether it was true or not ‘that Mr. Bain had
disposed of the..
(TR. 1u5L' Ak
(TR. 15) Ai I qaestioned Mr. Bain about the whereabouts
of the automobileAthat we had financed. Mr. Bain indicated >

+o me that he had traded the car in.

-21-
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(TR. 15) Q: All right. Do you recall the apﬁroximate

date of this? S
A: This was approximately in December of last
year. | | |
,Q:, Was there any reférence made at théf time
to the security agreement? | |
A: The'referenée was made to the fact that we

had a lien on the caannd he was not to dispose of the vehicle.

. Q: What did he Say?

A: I don't recall the comment on it.

Q: Ali right. Did you ever receive the title
or the vehicle? | |

A:' We never received the title or thé vehiéle,'

Q:,‘Did‘you askvfor the vehicle?

A: I asked for the vehicle. |

Q: When was that?

A, I asked for the vehicle when wé were af the
Gables Sﬁopping Center in front.of the AER store.

Q: Did he thereafter producevit?

A: The vehicle was never produced.

RICHARD PATTON, a withess being duly and propérly>
sworn testified as follows:. .

CROSS EXAMINATION
BY MR. MULLEN:

(TR. 17) Q:  All right. ‘Then aside to that where did you

see him in reference to the loan before he went into the bank?
A: Oh, before he got the money?
Q: Yeh?

-22 -
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(TR. 17) A: Well, he borrowed from:fhe bank before on

~ a short-term basis.. , . L R

Qf Oh, you lent him money before that? .
A: Yeh.

' RICHARD PATTON, a witness being duly and properly |

~sworn testified as follows:

BY MR. MULLEN:

"~ (TR. 19) Q: All right, going to whoever had fhe lien on

the title to bring the title back to you. :Yqu said he must
be present to do this? What did you mean by that statement?
A: He must be present to sign the supplemental

lien form which is provided by the State of Virginia.
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