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IN THE
SUPREME COURT OF VIRGINIA

AT RICHMOND

RECORD NO. 730657

COUNTY BOARD OF ARLINGTON COUNTY

v.

DOMINICK FOGLIO, etc., et al,

From the Circuit Court of Arlington County
Charles S. Russell, Judge

APPENDIX

* * * * *
PETITION

(Filed August 25, 1972)

TO THE HONORABLE JUDGES OF SAID COURT:
COMES NOW the Petitioners, by Counsel, and pursuant to the

~
provisions of Section 58-1145 of the Code of Virginia, 1950, as
amended, respectfully represents unto the Court as follows:



I

The Petitioners are all engaged in.the operation of
businesses defined under Section 11-72 of the Arlington County
Business Privilege License Ordinance.

II

In January of 1972 a Business Privilege License Tax computed
at the rate of two dollars per one hundred dollars of gross
revenue was assessed and collected from each of the Petitioners.

III
The two dollar rate above referred to was established by the

Defendant County Board by amending Section 11-72 of the said
Business Privilege License Ordinance in 1971 to provide said rate
in lieu of the previously enacted rate of fifty cents per one
hundred dollars of .gross revenue.

IV
The Business Privilege 'License Tax was enacted to become' .

effective January 1, 1949 and has been amended from time to time
to add categories, establish rates and divide categories.

V

The Business Privilege License Ordinance is a general revenue
measure and provides in its terms that the burden of the tax shall
be equalized as far as practicable among those liable thereto.

VI
In enacting the ordinance, the Board utilized as a standard

for setting the various rates, adjustments up or down from the
rate established for retail merchants (Section 11-61 of the
ordinance), according to relative operating margins, as a vehicle
for equalizing the burden of the tax among those liable thereto.

"
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VII
The rate set in 1971 for the computations of the 1972 "tax

upon the Petitioners' businesses exceed this standard by more
than three hundred per cent and was arbitrary,capricious a~d
t11scr1ft\irtatory.

VIII

The arbitrary, capricious and discriminatory action of the
Defendant has resulted in establishing Petitioners' rates so high
as to be virtually confiscatory and prohibitive in some cases.

IX
The Commissioner of Revenue and Attorney for the

Commonwealth have been given notice of this petition pursuant to
statute.

WHEREFORE the Petitioners pray as follows:.
A. That an order of exoneration issue providing

relief as prescribed by statute.
B. That process issue requiring the attendance of the

Commissioner of Revenue for Arlington County as a witness in the
proceedi~gs.

* * *
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ANSWER AND GROUNDS OF DEFENSE

(Filed September 15, 1972)

The defendants, the County Board of Arlington County, Virginia, a
body corporate, by counsel, answers the petition of the plaintiffs as follows:

1. The defendant is without sufficient information to answer
paragraph I of the petition, and demands strict proof of the facts pleaded

there.
2. The .defendant admits paragraphs II, III, IV and IX of the

petition.
3. Paragraphs V, VII and VIII of the petition state conclusions of

law which requires no answer by the defendant.
4. The defendant denies paragraph VI of the petition.
5. All allegatmons not specifically admitted, avoi&Uor denied, are

denied.
6. The defendant further alleges that the tax referred to in the

petition is a reasonable tax levied in accordance with law and that the rate of
the tax is a proper exercise of the discretion of the levying body.

WHEREFORE, having answered fully, the defendant prays that the peti-
tion be dismissed, that final judgment be entered against each and all of the
plaintiffs, and that the defendant be awarded its cost expended in this action.

* * *
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PROCEEDINGS

* * * * *
OPENING STATEMENT OF MR. BATCHELOR
[Begin Transcript, page 5, line 20]
I would like to state at the outset that we are not

attacking the ordinance itself as to its constitutionality,
or as to the effectiveness of the ordinance; what we are
directly attacking in this action is the application of this

[Tr. 6J\ ordinance to these particular taxpayers who are affected under
! ,. .. \its tax1ng prOV1S10ns.

[End Transcript, page 6, line 2]

* * * * *
[Begin Transcript, page lB, line 12]
We suggest to the COurt that'June,"'appropriate.method

.for the Board in order to properly change the categories of
taxes under the gross receipts tax is to make a study of the
gross receipts tax, and to determine if there are appropriate
changes within the economics of any of the businesses, or
professions,. or trades, which would suggest that the rate of
return is higher, or lower, as the case might be, which would
justify a change in rates, or a change in the groupings they
are placed in.

[End Transcript, page lB, line 20]
.* * * * *
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OPENING STATEMENT OF MR. FLINN

[Begin Transcript, page 20, line 2]

,THE COURT: Excuse me, Mr. Flinn, doesn't this
section allow the Court, or require the Court to inte~vene
upon a showing of nonuniformity in the application of taxes?

'The taxpayer doesn't have to show it is confiscatory, or
prohibitive. This thing says, arid I read it --

MR. FLINN: That's the --
THE COURT: 58-1135, '''Ineach such proceeding the

burden shall be on the' taxpayer to show that the property is
assessed at more than the fair market value", that's in the

it shall not be necessary for the taxpayer to show that
intentional.,'systeinatic and willful'discrimination has been
made~"

MR. FLINN: I think -- I don't think that the kind
of uniformity that has to be shown with respect to real property
tax has to be shown with respect to license tax.

I think my argument on the law would be thatCthere
could not be a~y,;invidious discrimination, and the same

• .1, I ~ •

standard of uniformity that applies in the case of real propertlf
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doesn't have to be applied. The standards of 'uniformity are
[Tr. 21]' best described by the proposition that it's only a tax that's

prohibitive, or confiscatory that violates the standards here.
At this time I would only suggest what my argument

would be, outlining, and on the question of this requirement
to equalize, since that's a self-imposed requirement, and
vague, I think, that any later measure was in the discretion
of' the legislative body,of the County Board in this case,
wouldn't have to be consistent with some interpretation of,
what the appropriate method of equalization was.

So there would be no substantial argument on the
fact"here, but' argument on",what:"thel"law'~was.'that""8hould
apply' to these facts.

[End Transcript, page 21, line 12]
,* * ** *

[B,egin Transcript, page 21, line 13]

TEstIMONY OF PAUL H. BEESON

, " : "Mlr. 'BATCHELOR: Your Honor, I 'would 'like to 'call," ,

Mr. Beeson.
Whereupon,

PAUL H. BEESON
was called as a witness on behalf of the Plaintiffs, and havin,
been duly swc;>rn',was" examined and testified as follows:

, -]-
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BY MR. BATCHELOR:

A Paul H. Beeson.I, .Cornrniss;i.onerof. Revenue, Arlington

[Tr ..22Jc.ounty, Virginia.
Q Mr. Beeson, how long have you been associetea with

the Commissioner of Revenue's'Office in Arlington County?

A 28 years.
Q And how long have you been Commissioner of Revenue

of Arlington County?

A Since 1969.
Q Mr. Beeson, prior to that, to assuming the duties

of Commissioner of Revenue .for Arlington County, were you

the head of the Business privilege License, or Business Licen~

.Section of the Commissioner of.;,Revenue's Office? ...

A Well, immediately prior tol969 ','I ',was.Chief Deputy

,Ccrnmissipner with overall charge of the office~'and then from

1958 back to 1945 I ,~as Deputy Commissioner 'in charge of the

Licensing Section.
Q Now, Mr. Beeson, directing your attention specifi-

cally to the Business Privi1egeLicense Ordinance in Arlington

County, are you familiar with the circumstances giving rise

to its enactment i~the county by the County Board?

A .Yes, 'I am.



Q At the time this ordinance was being discuss.ed,

being studied, did you participate in the formulation of .a

report to the Arlington County Board relating to various
.._._-----[Tr. 23J 'recotnmendat-rQris.relating to license taxation?

A Yes, I did, in conjunction with the study ~hat was

being made by the University of Virginia.

Q And you, I take it, you and Mr. Fisher were employed

for the purposes of assisting in that study by the University

.o~ Virginia?

A We were paid on an hourly basis when we worked after

5 o'clock, or Saturdays and Sundays; during work hours, no.

Q Now, this study was ultimately forwarded to the

Arlinqton County Board, I take it?

.A"':'.Well, it was at the. request of the County'Board •....

Q .And at the time the Arling1:on lCoufity:BOard' 'received,'

,this report, there were discussions with you and Mr. Fisher

with regard to licensing, and to the various aspects of the

licensing presented under this recommendation?

A Let me answer it this way: Over a period of several

months there were discussions with the County Board and the

University of Virginia, leading up to the point of the 'adoption
of the final ordinance.

Q Now, in the adoption of the ordinance, was

established for taxation of the various occupations,

and trades affected by the ordinance?

-9-
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A Well, as to gross-receipt type licensing there were
[Tr. ?4] var10US rates among the broad classifications such as personal

services occupations, retail merchants, special occupations,

and so on, and were assigned a tax rate.

Q Now, what was the rationale behind these various

categories these taxpayers were placed in?

A Well, operating margins were established for various

kinds of businesses and professions, and the retail merchant

was considered to be the base point in all other types of

businesses and occupations, an extension upward, or down from

that pOint; the tax rate at 12 cents for each hundred dollars

gross receipt was assigned ,to a retail.'merOhanti'''sofrom

determining the rate to be ,.applicable hfor"s.':-'professtonal:'

occupation/then personal services occupation, 'the..rate then.

would be two hundred times the retail rate, a contractor

Q Did you say two hundred times, or two times?
.A Two times, excuse me.

THE COURT: 12 cents was originally adopted for the

retail merchant, so personal services was 24 cents, something
on that order?

THE WITNESS: Something on that order, yes, sir.

THE COURT: What kinds of broad categories did you haVe
for these initial rates?

THE WITNESS: Retail merchants 12 cents; wholesale

':'10-



[Tr.'25J merchants 11 cents; manufacturers 11 cents; builders and
developers, th'erewas a bracket system, renting of houses,
apartments, commercial establishments, 15 cents.

There were deviations in four cases, beginning with
the special occupations, contractors, builders and developers,
amusements, which was corrected two years later.

As to those four, they were on a bracket system.
For example, from zero to five thousand tax receipts, $10;

from five ~housand to ten thousand, $15.

BY MR. BATCHELOR:'
0" They were, not encompassed. under thegross:receipt '

aspect, "they were bracket ::;type.

'A. "..T~ere.was a little oppostion for several years
against it, and then it was changed as a resul.t of the study
that was made in 1951 •

.0 Now, with regard to the categories that were under
the gross receipts tax, did I understand your testimony to be
that this was predicated upon the rate of return?

A .Operating margin.

o Operating margin. And what was the purpose of that,
Mr. Beeson?

A Well, ability to pay, really. An illustration would
be. the retail merchant, let's say a grocery store, the.operatiqq

-11-



[Tr. 26} margin wouldjbe the difference.between the qross receipts; .the

cost of the goods purchased fo~ retail, and the contractual

obligations upon the person in.the establishment. If a merchan~'

ha.s gross receipts of $100,000, and these purchases are $10,000

his ~perating margin is only $20,000.

Now,.to take it to the extreme, a professional

person, such as an attorney at. law, or a medical doctor, the

.operating margin is quite high because he has various things

that he has to buy, and so that establishes a rationale for

having the di~ferent tax rate.

Q. .Then the rationale behind 'thiswas to establish a

rate which each of the particular classifications could pay?

Q And were they similar, or were they equal in nature
as close as practicable?

A The original study established this, that if the

retail merchant has a base of one hundred, then the wholesale

merchant would be 72, 70 percent; the contractor would be 180;

professional occupations 360; personal services occupations

200; busihess services 100; repair services 100; amusement

businesses 250; manufacturers and processers 72.
. 1So whatever tax rate the merchant has is multiplied

by these percentage point~ t6 bring out your rate applicable

~12-



[Tr. 27Jto the persons in the other categories.

o Then ,the practical effect of these figures was, to

see that based on profit each person pay essentially the same
tax?

A You are attempting to get t~e point perfect,

perfection is not to be had.

o Just as far as practical?

A Yes, sir.

o Now, when the ordinance was enacted it provided for,

in Section 11~2 of the ordinanceJ it'provided for this type
of equalization: did it not?,

A, Yes, it was under what wa~,:~~nown",thenl'.as,Seqtion .9.4,

and was listed under a "hotel" every person engaging in,any

of the following personal services established the tax rate

was 25 cents for each $100,' which here is twice the retail:

and then listing by type' of business, barber shop, beauty

parlor, a hotel, and going on to

THE COURT: Well, what you are speaking of now is

the original ra~e applicable to all personal services business~s,
25 cents?

THE WITNESS: Yes, the retail would be 12 cents:

.and two times the retail :rate would be .the personal services
rate.

-13-.



, [Tr. 28JTHE COURT: And that initially applied to hotels,

which is a sub-division under personal services?

THE WITNESS: Yes, sir.

THE COURT: It falls in the personal services

category?

THE WITNESS: Yes, sir.

BY MR. BATCHELOR:

Q You didn't have anything on motels?

A We didn't have any motels, we only had 167 bedrooms

in all in the hotel industry in Arlington.

Q Now, subsequent to that time there were motels that

came into being, and the ordinance'was amended to include

them in 'the same category as the hotels; is that true?

A Not for the purpose of including motels. However, as

time went on it came out hotel-motel, rather than hotel.

Q Well, for purposes of taxation under the ordinance

hotel meant motel?

A It did indeed.

Q All right, sir. Now, getting back to the section

that related to the "equalize as far as practicable", the tax,

this related to these various categories, and to the view that

there would be updated studies from time to time to determine

if there had been any marked change in the cost of doing

-14-



\." r . . /".

,.

[Tr.j9J business in any of the~e categories; isn't thai correct?

A Yes, the first one was in 1951 by.the University of
Virginia; I.participated in this study.

Q What was the result of that study?

A The recommendation was tnat. there had been no

material changes in operating margins, and a strong recommen-

dation which was followed by the Board to abolish the bracket

system on gross receipts, and go directly to the tax rate on
gross receipts.

Q And that was done?

A That was done.

Q Now, with regard to .the hotel-motel,-industry; was

there at1rne when a gentlemen's agreement was entered into with

the County Board and the industry whereby a rate, a substantial

rate was established for that industry, and it was passed on as

a sur-charge without objection, or anybody discussing it, let's
put it that way?

A I knew this, but I was not in on any of the dis-

cussions, so I have no direct knowledge.

Q You were aware of it. How did you become aware of it1

A The discussions with the then Commissioner, Mr. Fishef.

Q I see. Now, did there come a time when.you appeared

before the Board as a result,. or you were present at a Board

,..15-



[Tr.30] meeting when a further study had been made by Laurin Thompson

of George" Mason University; and a discussion 'was had with

regard to this particular category under the Gross Receipts'

Act, that is hotels and motels.

A There again I was not consulted on that study,

although I was aware of what was going on; and did participate
in the report.

Q Now, as a result of that study -- let me show

you some notes, Mr. Beeson, I know it's hard to ask you to

remember the many things that happened in the county governmentr:

I have some Clerk's notes here that might help you

. to refresh your recollection,rif theCourt.wi11 indulge.me.

" 'A..'.'.I 'misunderstood your question. I thought .you were

speaking of the study made by Dr. Laurin Thompson.

Q. No. It was about the time that this occurred.

A I see. This was a separate, distinct matter from

this study., i.:t:is :anoutgrowth.' of the occupancy tax which

began --

MR. FLINN: Excuse me. May I ask that the witness

identify the event that he is talking about?

THE WITNESS: Yes, it is a minutes of the meeting

of the Arlington County Board on the date of August 5, 1970.

MR. FLINN: And what is the precise subject under

-16-



[Tr. 31J discussion?

THE WITNESS: The matter is, "Hearing on Amendment

to the Business Privilege License Ordinance."

BY MR. BATCHELOR:

Q And at that time

A I was there.

Q Yes, and were you called upon to give them informatlpn

and advice with with regard to the category of motels and

hotels?

A Yes, sir.

Q And at that time what did you indicate to the Board?

A .Very briefly I recommendedtoi:the :Board 'that day' '.'

,going' back to the original formula; and subsequent ,they did

adopt a rate of 50 cents on each $100 of gross receipts.

Q Mr. Beeson, was that because the rate of return for

the motel and hotel industry had never changed appreciably

from when it was first adopted?

A I had no knowledge of the industry itself because of

the lack of ability to get into the corporate records of most

of the corporations.

However, in discussions with members of the motel

industry on several occasions prior to the Board meeting in

conjunction with the transient occupancy tax which went into

-17-



[Tr.32] effect July 1, 1970, it was my feeling that they were doing

quite well; that they were not prospering as much as we assumed

they would, and in view of having nothinq better than that we

simply had to go back to the original philosophy tha~ their

rate would be an extension of the rate applicable to a retail

merchant, or two times.

THE COURT: Well, I'm a little confused. I thought

the retail merchants' rate was originally set at 12 cents,

and the personal services rate at 25 cents, which would be

double~ and the motels were sub-divisions under the category

,of personal services.

How do you maintain that 'when you 'takf:Fthe:motels

",at,50. cE!n:ts,.how do you maintain the relationship?

THE WITNESS: Well, the retail changed to 24 cents

over the years, so two times that.

THE COURT: I see. This has been a series ofgra~

changes?

-18-



['Pt.'. 33 J

same proportion, more or less?

THE WITNESS: More or less.

THE COURT: Would you say the history of the thing ha~

beeh for the relationship between the categories to remain

relatively fixed, even while all the rates go on up together?

THE WIT~ESS: The relationship has been fixed, we

will say, with the exception of .the motel-hotel. For example,

the current rate for retail merchants which is your base, is

24 cents; professional occupations is 65; personal services

6ccupation is 52.

Here is a deviation here ;".business. iservices

~~ccupations is'26~ it should only be 24 because that would

be equal to the retail merchants. Repair services occupations

is 26 where it should be 24. These deviations are very, very

minor.

BY MR. BATCHELOR:

Q But in the case of the motel industry they have been

rather dramatic, have they not?

A I would have to accept that word.
I

Q The differential::in.,the .,rates.

A Yes.

Q Under the rationale of equalizing this, based on the

-19-



i. , I

[Tr.~34]. cost, of doing business that was originally establis'hed, two

times the retail merchants' rate, would make in this particula~

case the tax 48 cents, or 50 centq, as opposed to the rate of

$2 which is two percent, or three hundred percent more than

,that rate?

. THE COURT: I have a feeling, Mr. Batchelor, that

I jumped Y9u ahead by my questions, which is the end of the

story, and you wanted to go through a chronology; as a matter

of fact, I sort of left off ~he chronology.

If you would go back and bring me up to date I would

appreciate it.'

.BY MR. BATCHELOR:

'Q:/';-':".TheLaurin Thompson report, ,Mr'.,Beeson,: was that,

an updated study of the Gross Receipts Tax Ordinance with

certain recommendations?

A I don't know how deeply he went into the matter,

I just 'saw the final report.

Q You did see the report?

A Yes, sir.

QAnd it did relate to gross receipts and recommended

specific changes in it; did it not?

A I don't know whether I have a copy of the report.

Q Let me show you a copy of it.

(Handing document to witness.)

-20-
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[Tr.35J A In some cases he suggested that the rates be lowered;

and in other 'cases he recommended that they be increased; in

other cases he recommended no changes at all. That is the

report dated April 18, 1967.
\

Q Now, during this period of time there were certain

changes in the tax picture in the county as a result of the

enactment of the sales tax, and the authority for the county

to impose a transient occupancy tax.

The transient occupancy tax was a tax designed to

be added on to, I assume, any transient that took a room for
I

hire in Arlington County~:',It was added on much as a: previous

business license tax had' been 'added on'~as+ay.sur7charqe;..is that

correct?

A My understanding the motel-hotel business was adding

on the bill an item called "sur-eharge"~ For example, if the

room rate was $10, the sur-charge would be 20, or 30 cents,

depending on whether it was $2, or $3.

Q That was when they were operating under the gentleme~'s

agreement?

A Yes, and then when the transient Occupancy tax came

along which specifically stated that there shall be a tax on

the transient of two percent, that is when I had to come into

the picture and tell them they could no longer show that as a

-21.,.



[Tr.36] sur-charge, or as tax because we in fact now had a tax, and

the only recommendation I had for them was simply a matter

for them to change their work structure.

Q Actually they never really had a right to put that
on, did they?

A. They had no legal right at all.

Q And this was sort of a mutual agreement that

occurred, however illegally, between the county and the

industry for a period of years prior to the enactment of the
sales tax.

THE COURT: Was the transient occupancy tax a part 04
the sales tax package?

MR. BATCHELOR: It's in addition to.
,

THE COURT: Was it enacted at the sarne time?

THE WITNESS: It was enacted in 1970, effective

July 1, 1970. It's a bill unique for Arlington and Fairfax

only, granting them the authority to have a transient tax.

MR. BATCHELOR: Which they exercised, and imposed.

THE COURT: Then the gentlemen's agreement,that Mr.

Batchelor referred' to.was in fact.'over :what:.period of years,
do you know?

THE WITNESS: It was effective January 1, 1959
through 1970.

-22-



[Tr.37J

Q

BY MR. BATCHELOR:

And at that time the tax was imposed, the two

percent occupancy tax was imposed.

A That's correct.

Q And at that time the Board reduced the rate of the

industry to 50 cents per hundred.

A Effective for the license year 1971.

Q Effective January 1st, 1971.

A It went down to 50 cents.

Q Which' was close to the original rationale establish;f

for this industry in the,enactment of,~he o+.di~ance.
." I'

A Yes, it was.

T'HE COURT': At that time the retail merchants'

rate was what?

. THE WITNESS: 24 cents. It came out 48 cents, but

it was rounded off to 50 cents.

THE COURT: All right, sir.

BY MR. BATCHELOR:

Q So that meant at that time, or effective in 1971, .

that all these other taxes were imposed, the gentlemen's

agreement was canceled. The tax rate was then close to what

it was originally set at when the ordinance was enacted; and

then in 1971, the summer of 1971 there was a departure in the

-23-



[Tr.38] enactment of the new rate 6f $2 per hundred, or two percent

under the business privilege license tax, to be effective in

1972.

A Yes, sir. In fact, it was license year 1972 that it

was increased to $2.

Q Which was two percent gross.

A Two percent.

Q And that was an increase of three hundred percent,

is that .correct?

A Well

Q Over the 50-cent rate.

A Yes. The rate for 1973 is now. '$3.

Q That's an additional two hundred percent, or five

hundred percent over the rate established in 1971.

A If your mathematics are correct, yes.

Q Well,. it was 50 cents in 1971, and --

THE COURT: I can do it better this way, has any-

thing happened to the retail merchants' rate in those years?

THE WITNESS: Well, for 1970 the retail rate was

20 cents, in 1971 it was increased to 24 cents; and it is

holding at 24.

THE COURT: All right.

BY MP.. BATCHELOR:

-24-



[Tr.39J Q When you say holding at 24, €nat's the rate' for 1973,
is it not?

A . Yes.

THE COURT: So if we are constructing a parallel

table,for 1970 the retail merchants' rate was 20 cents; and the

motel rate had not yet dropped to 50, had it?

MR. BATCHELOR: $2.

THE COURT: $2 in 1970, is that. correct?

THE WITNESS: That is correct.

THE COURT: Then in 1971 the retail merchants' rate

changed to 24, and the motel' rate"'dropped''t6::50,:"cEmts?'"

THE WITNESS: Yes, sir.

THE COURT: In 1972 the retail merchants' 'rate is

24, and the motel rate is --

THE WITNESS: $2.

THE COURT: back.up to $2. In 1973 the retail

merchants' rate is 24, and the motel rate is $3.

THE WITNESS: 24 cents, and $3.

THE COURT: But in 1970 when the motel had the $2

rate before, as against the retail merchants' rate of 20 cents,

~ha~ ~l'lt~J:~$2was, a<;:cordingto your iJ;lformatio~,being

passed on to;,the consumer, the customers, as a sur-charge on

the bill?

-25-



[Tr.40] THE WITNESS: Not after 1970.
THE COURT: I'm really thinking of during 1970.
THE WITNESS: Well, during the first six months of

1970 they may have passed it on. Effective with th~ transient
occupancy tax on July 1, 1970, they could no lon~er put it on
the bill.

THE COURT: Now, how closely after that change~ that
is the adoption of the transient -- the effective date of

the transient occupancy tax did the County Board reduce them
from the $2 to 50 cents?

THE WITNESS: The hearing was in August, 1970; and.,

the new rate was adopted'effective',forlicensing for,'1971•
. '

THE COURT: So presumably there was a period of

six months when the hotel operators had to absorb the $2
rate, the ,last half of 1970?

,THE WITNESS: I might say they had had a windfall

the first six months of charging the sur-charge. That might

,have been put into escrow, and in 1971 they had to come up witij

less money to pay the license because the current year license
was based they might have had a slight economic advantage.

BY MR. BATCHELOR:

Q The Board took the action immediately after the

implementation of the transient occupancy tax, and that became

-26-



[Tr.41J effective on July I, 1970?

A Yes, sir.

Q And then in August.~t the p~blic hearing on the

adjustment of .this rate they adopted the 50-cent rate; and that

became effective the following January 1st?

A That is correct.

Q These rates are payable on gross business for

the previous year?

A Yes, they are.

Q And that ,.,asthe death of the gentlemen I s agreement

between the Board and this particular industry in the county?

A. I guess.so.

q. .,. No,,,,when the rate for tllisparticular industry in

the county was increased in 1971, to be cffectiv~ in 1972, to

$2 by the Board, was there any information furnished as to any

change of rate of returQ~in the industry?

A Not to my knowledge~

[End Transcript, page 41, line 17]
* * *

[Begin Transcript, page 42, line 2]

Q Mr. Besson, just one last thing, all of the people,

the companies affected unde~'the business privilege license

tax, gross receipts, were one class and divided into various
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[Tr.42] categories •for the purpose of equalizing the tax; is that

correct?

A Yes, equalizing it by --'
Q Tax rate. But they were all of the same class, the

taxpayers?

A That is true.

[End Transcript, page 42, line 10]

* * *
[Begin Transcript, page 42, line 15]

...:.... .....•.BY 1-11..FLINN:
Q-- ~rr. Beeson, do'you recall what years motels were

first introduced as a separate category?

A Yes, the change was adopted May 5, 1950, effective

January 1, 1959, to change ,the rate from 36 cents for each

$100 to $2 for each $100.

Q 'Now, had motels been mentioned in whichever section

was in effect, either ll-S8,or its predecessor section,

personal services section; were they mentioned ~s a'category
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[Tr.43J in either section?

A Prior to the change they were' under personal service

occupations; and when the ch~pge occurred they were deleted

from the personal service occupations and set up i~ a.separate

category.

Q Well, the issue that I was trying to get to, I

believe you testified that in 1949 only hotels were mentioned,

not motels.

The question I was trying to get an answer to was

.whether or not between 1949 and 1959 ther~ was any addition

.in the 11-58, a.category.for:.motels •. '.'....•..'"."....:,...D..•.t::.".!:..••. :': .• '~

.A In. the or.dinance just prior!:to JanuarY:.l,i19.59,:. ~~\':.:

hotels were listed in Personal seivice occupations. : .,

THE COURT: At what rate, sir?

THE WITNESS: At a rate of 36 cents for each hundred

of gross receipts; and ~hen-when the ordinance was adopted, or

rather amended effective January 1, 1959, it shows that hotels

were deleted from the personal service occupations, and a

separate classification set up known as Section 11-72,

defining every person operating a hotel, or motel shall pay

a tax of $2 for each $100 gross receipt.

BY HR. FLINN:

Q. Was this the first time that mote~s had been mention~d
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[Tr. 44J at all?

A That was the first time that th~.word "motel".

appeared in the ordinance.

Q ..Were you familiar with any other proposals that were

considered as ~basis for establishing a rate for the business

privilege ~icense tax at the various times that the tax rate

was considered?

You testified here about the standard .that was

re~ommended in 1949, were you aware of other standards that

were under consideration at that time?

A You mean as to licens~s measured by other than gross

..receipts? .. '.'.. :.' :':l ..:.,'.~ :. ..

........ :.Q ': .' No, other than by this formula of differentiation

between categories.

A I don't think I really under3tand the question.
l

Q You.te~tified.-that, for example, using retail

merchants as the base of one hundred, that r)rofessional

occupations would be taxed at a rate of 360; personal services

at a rate of 200,.and I believe repairs at 72 p~rcent:of. that

of retail merchants as a base of one hundred.

Ate you'aware of whether or not there were any

other formulae for distinguishing rates between classes that

were considered at that time?
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[Tr. 45J A Well, there were other ways of levying a license
tax considered, such as value added, but it was not adopted
because it was too costly tQ....administer, and costly for the
business man to maintain the records •.

Q ' Now, as I urlder~tand your testimony, I think that the

essential consideration that was used in adopting the formula

that was adopted by.the University. of Virginia study, was the
profit ~argin; is that correct, 'sir?

A The operating margin.

Q The operating margin. Now} ,.,erethere other factors
..that were .considered an'drejected. in preparing 'that'study',," .:

'.:-' .' "(A:,':;.. )J.'J.'he one that was given consi.deration, other than the

gross receipts ~ethod was the value added tax.
'.'- ..Q Are there other formulae? I believe the report by

the'University of Virginia 'speaks.about'considering the nature

of the market in the community as a.question that might be

considered in establishing the rate for business privilege
licenses •

.A Not the rate itself, the philosophy was that people
dealing in the market, it was ~mly rational that they should
pay for the use of the market.

I .

Ce~tainly Arlin~ton Cou~ty 'has established, what we
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[Tr.46J have here, the business man has every right,.topay for the use

of the market that has been created by the economy of Arl.ingtonl.

Q And wasn't it con~idered in tha~.~tudy that in

establishing a rate of the tax it was.at least arguable, some

people'argued, that tlle,personconsidering what the rate would

be would look at the nature of the market in that community,

and establish a rate for that particular category of business.

A No, there was nothing of that nature considered.

Q Wasn't there language to the effect that the market

in an urban community for doctors and lawyers was better than

,it would be in a rural 'community? .' .. ,:.' ..
..... .6 ~Ij.~ i~1 C: •.~'l~~;.;f~'l:'J ~. --.,' ' ..

I believe I recall language t6~tha~ effect in.the"~'

1949University.of'Virginia study. .-. '... • " ,': •••• '. )'l' <...: •• '.' :,:':~ ; " / '. '~.' •

A Yes ",perhaps I can find it, it's in h~re. Let me

use my own words on it. Certainly a medical doctor would

want to --, if.he: were~going into practice he would want to

establish himself in the most desirable location for him, and,

it would certainly be in the urban, ~s opposed to the rural

community; the gravity is towards the 9rea~est possible

potential.

Q Yes, and I was.trying to get to the question of

whether or not that was a factor that those that made the study

said could be considered.',
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[Tr.47] A This is more or less stated in the' explanation, or

the justifica.tion for a business privilege .1icense tax.

Q Tax as a whole?

A Yes.

Q Now, were you asked in 1970 to consider the proposal

for an amendment of the business privilege license- tax?

A I discussed it with the Board; it wasn't the sole

item. I made a projection of possible revenues to be received

at,various tax rates, and I think one of the projections was

40 cents, and another 45 cents, and ~nother one 48 cents; and

as a,result,of the meeting the Doard established a'rate of 50"

cents." 01 _ ••
~-_ .. ~,~.,,:::.:).. . : : .. J,.:.... ~

".0 " .•NO\'1,,are y:ou familiar ,,,,ith what the' considerations,

were that went ,into considering whether it \'1Quldbe 40, or 48,

or 42 cents?

A - ,You mean, --. ..:;,.."': .....•."-. -
.Q ,. They "Jere attempting to apply the standard recommende}:l

by the, 19 <1 9 study in all of these rates, or were there other

standards that were offered as a basis'for the various rates

that you had to conside~?

A. The only standard that was 'used was the original

s'tandard that the hotel rate would be twice the base rate

assigned to retail merchants~
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[Tr.48] Q Do you know what the reason wasofor these small

deviations, but nevertheless these various alternatives that

were offered; why was it that they didn't equal exactly
'"

twice the rate?

A Well; I just made the projections on various tax

rates, it was up to them to make the selection of -.the tax rate

they wished to adopt.

Q But, let's say was one of the proposals 42 cents,

and one of them 50 cents?

A I think I took in a two cents increment, from 40 cen~s

up. I.> ~'. . ,".'" ..... ...... /....

Could you give reasons ,..,hy they.:'.might.adopta

42-cent:rate~~sopposed to a 50-cent rate .. ..'; .. ;.::. i. ','.' Of 1"

A It is purely up to the County Board to make elat

judgment.

Q ~ Well, what.w~re the fadts that you considered in,

deciding whether to pick 42 as. one al ternati ve, and 50 as anotlier

alternative?

A For the purpose of giving the Board an opportunity

to know how much revenue would be attained if they used Rate A,

B, C, D.

Q So what you were doing was projecting a revenue

producing a tax of the rate?
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[Tr.49J A That is correct.

Q I would like to go back again to 1949, and look ~t

the rate in various categor~es, perhaps select'a couple as

examples, perhaps the retail merchants, rate 49; and the

professional occupations rate.

Was the proposal of the study that the professional

occupations should be 'taxed 360 percent of the retail merchant~?

A Yes, that was the original recommendation.

Q And what was the actual?

A As adopted by' the 'Board? They did not fo110\v that

principle, the fact that the professional, people are'in the;' ,',

bra.cket system. For example,' $lO'.'if"his gross 'does..not exc(~cCl
" .

$5,000; if it does not exceed $12,000, then it's' $35; if it.

exceeded $12,000, $75; if it exceeded ~,25,OOO, 1:he maximum

then was $10cL \

~" The same thing happened as to contractors, builders

and developers, and amusements; the others did have the 12

cents, 20 cents of the one hundred~gross receipts.

Q So at $5,000 it's not an accurate:ref1ection of

the rate all across the board, at $5,000 would have been

20 cents a hundred on professional occupations at that time~
I

A That was the gross inequity of the thing. If a

person.h~d an income of $4,999~ he would pay $10;.if the gross
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I

[Tr.50]was $5,001, it would then go up to $35.
Q $35, so his rate could jump with an increase of the

..
$1 on income, his rate wou1d'gofrom 20 cents a hundred tp

35 cents a hundred?
A If you would put. it on a graph it would go up very'

sl1arp1y.
Q And how long did this bracket system stay in effect?

A Effective from '49, '50, '51, '52, and then it was

corrected and went to a tax rate on gross receipt.
Q And was this across the board in all the business

~rivilege'license tax? .', ' •• I- ,. •• ' ••• ,10 .!t ~ ••~ ," ••.••..•• ;~ ',. • .• : I'

", .".••. ",. i, .A'.....Oh,no, a1r-those on a bracket system went" to a tax

,'rateon gross re'ceipt. .' ••••••••.• ; ". '., '.f ",

,
Q And' In 1959, then, could you compare the rate between

retail merchants and professional occupations?
A Thep'rofessiohal rate then was 65 centS, and the

retail was 18 cents.
Q Was there any recommendation to change the rate that

had been proposed in 1949, the 36~ percent "=ate that was made?
,A Well, it was an outgrowth of the study, the 1951

study made by the University of Virginia, showing that it

\'lasinequitable to use the bracket system~'
Q Dutwas it their recommendation to keep the 360 per:-
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['fro 51] cent differantiationbetween retail merchants and professional
I

occupations?

A Yes, it was; they~aid tha~ the difference. between
the various categories remaIned unchanged.

o .Aridas I compute it,'65 cents is pretty close to
360 percent of 18 cents.

A Right ~lose.

O. Now, using 1959 as another year of example, what

were the rates in 1959 on retail,merchants and pro£~ssional
occupations?

A In 1969?
Q 1959.

A .. :i.59,ptofessionaloccupations 65 cents; retail
merch ants 22 cents'.

'0 And what are the rates for those two categories now?
A As .of this year?-

o Perhaps you can give us the rate on '12. and if
there.is any change from .,72 to '73.

A Well, the retail rate for last year ended this
year, 24 cents; and the professional occupations is 65 cents.

o Now, has there been any study that recommended a .
change of that '360 percent faqtor?

A Well, subsequent to the original .study, only the
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[Tr,52] one that: was made in 1959 'by the Uriiversity of Virginia, and

another one that was made in 1967 by Dr. Laurin Thompson.
Q' , Did those recommend ..anychange in the 360-percent. .

factor?

A Th~ one in 1959.reqommen~ed no changes, and Dr.
Thompson as to those two cat~gories recom~ended that professionli
occupations be'reduced from 65 cents to 50'cents~' and retaii. .... :. . .. - _.' .

merchant$ be reduced from 26 cents' to 25 cents.

THE COURT: That was in the 1967 Thompson report?
,THE WITNESS: ~~s, .sir.

THE COURT:. And that is the one.where he,recommended
the reductiqn in motels from'$2 .to'..50'cents?

~'TIIEl1ITNES$: That is correct, sir.
I,

BY MR. ,FLINN:

. Q Do you know whether or not that was ever followed'
in the pe~iod .from 1967,to 1972?

'.-THE COURT: Which?

.'MR. FLINN: The recommendation with. r~spect, to the
ratio,between professional occupations'and ,the retail merchants

MR. BATCHELOR: In 1970 •
.BYHR • FLINN: .'

A They.must have gone beyond the recommendation because



[Tr.53] the rate. here shows 20 cents for each $100 gross receipts for

a retail merchant; and on the professional, the 50 cents

followed that recommendation~~

Q But" they didn't have exactly. the same ratios.

Q As the ratios applied~

A It doesn)t have to be preci~ely on that ratio, i~

can dev~ate slightly.

Q Are ~ou familiar with standards for differentiating
I.

between different classes of licenses tha~ are followed else~

.where, whether' in Virginia, or in. the United.States as a

whole?
i
I

I :', ':~\.~; .- ....
; .

A Well, making your study'and trying tOlcharacterize

tax business, in the retailmerchunt area you don't .have much

trouble determining who are retail merchants because. they

simply sell at retail •._".'.." -" .-' ~ _.' ...•.

. i. jHowever, ~n retail merchants you have'vary~ng profit,'

or operating margins.

'l'hen,as to personal service occupations, why, you

try to group people who do things that are similar, an"d.have

the necessity to bring into. the market thing. The personal

services usually do not bring :too much to the market. A

retailer, of course, has to buy and bring things. in.
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What I'm trying to say, the value that a person adds

to the market has' a great deal to do with the category you,

put him in, and also the things th~y pre taking from the

market. Is that what you are saying?

Q As I understand what you said in this respect, you.

are testifying as to the ~easons forstablishing various

categories?

A That is correct.

Q And perhaps I should have asked this question, but

the question that I was asking was, are you familiar 'vith what

standards 'are appli.ed in other ,localities which' have. si.milar

taxes arc applied in determining what the differentiation

between the r'ate on various' categories is?

A Well, only one"cas'e that I know of, tq.e City of

Alexandria went to do this same thing by the University of,

Virginia; I understand they-retain their services from time

to'time.

Q And do you know whether or not they have applied this
I

operating margin standard?

A ,I would have to study that.

THE COURT: Mr. n~sson, setting of rates within the

same'broad cate~ories, has any.d~~tincti6n been made between

different 'types of retail merchants, such as a comparison bet\.,,~en
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[Tr.55J a gift shop that sells articles of a vety high mark-up, high
value; and a Five' and Ten Cents item with.a small mark-up?

THE WITNESS: ~t is~~ecognized that there are grebt

profit margins among retail stores, jewelers stores have a

tremendous mark~up, furniture stores; but the idea to set them

in separate categories as far as rate purpose is concerned

was abandoned simply because 9f the bookkeeping.involved.
For example, Hecht Company is a.retail' ~tore. Within

Hecht Company you have a jewelry department and furniture..
department, so they would. have to set up for each kind of
merchandise they sold, set ..up records. to contro],..:that.because

we would want to know how much'did you'sell;.'iwhat.w~re the "':"!!

gross receipts for the sale of furniture, and apply..a.tax ..'
rate to that.

It was abandoned simply ...becaul}e it was too much. of
a burden upon,.the business man, and too much for the government.. ,' .

administrative office.
THE COURT: Have any of the studies that have ever

been made to your knowledge recommended any break-down among
t~e different types of retail merchants in order to equalize

the burden?
THE WITNESS: .The .study recommended against breaking

up.
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[Tr.56] THE COURT: For the reasons you mentioned?

THE WITNESS: Yes, sir.

THE COURT: I suppose the study recognizes that

produces an inequity between the smaller mark-up and the

large mark-up?
THE WITNESS: Th~ recommendation acknowledged that.

THE COURT: All right.
BY.MR. FLINN:

Q A related question to that, do you know whether or
not there have been any recommendations there be graduation

of the rates \.lithinthe varJous categories; I use graduation
as distingui.shed.from just bracket categories. ':r ~.:": ..:~7":'!': !.'":'

':X see what you mean, having a gross receipt up to
$100,000 being caxed, say a tenth of a hundred; .$100;000 to
$200,oob, at 15 cents a hundred. -It could be done. There
are one, or two localities in the ,State that do it.

Q Now, I take it, ',to,'the,..effec.t of Mr. Thompson's

r~port as to recommend a ~ertain change in the ratios between

the various categories
A The Thompson report?

Q Yes.
.A He didn't touch upon that subject, however, I think

he did.take it into consider.ation \~hen he came up with the
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[Tr.57] proposed tax rate.

Q Now, do you know whether or not there was ever any

consideration within the count¥ gov~rnment whether or not

this change in the ratios, that this was the effect of his

recommendation, was a ptoper and just change in what the ratios
should be?

A I think it might answer itself, if he wo~ld establis~
a rate of 25 cents on retail merchants, and went to prof~ssionar
occupations and recommended a rate of 50 cents; then he was
getting a rate of 360 and was going to 200.

Q. (That's how I understand it. My question is.\vhether:

or,not his report was considered,from this~pointrofjview, 'or" ~

, \",elf;. i,t,cons.ideredthat any part of the discussion t or considerat.:ion
include the issee of changing that ratio, or was it''just looked

I

at from the pOil'.tof view of the p_~rticular rate ,that he

recommended without considering the question of the ratios
between the categories?

A I don't think I can properly answer that, I wasn't in
on the study. I really only draw a conclusion from reading

this report.
Q I understand that, but can you say that you are not

aware of any consideration that was given' to it from that point
of view?
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[~r.58] A' I know of no consideration being given toft. I

THE COURT:

might conclude that it would not have been possible because

it takes months and months t.?.. do somethin<j.like this.
Q Now, you said that in 1950 ~.- I'm sorry,' in 1970

one.of'the factors that waS considered was the amount of. '

revenue that .wouldbe produced by. a.rate,o£" ,a.particular

level •
.A That was taken in conjunction with the new occupancy

. tax.

Q Right. Now, was' that question of the amount of

'.revenue that was produced a factor ',that'..was. considered at ..,'.

other times when the rates":we're',chcmged? :".
tA ..ii. ,No, ..'1"think this is the only time' that' a"trading off

was consideredlas far as the'overall budget 'was concerned.:
I

Q Now, during the period .that the amount of ~he gross

receipt tax was.being passed along to the occupants of the

motels and hotels, were the potel and motel owners and
operators required to report that a~ount in their gross incomet

A I.took the position that their taxable base was the

entire amount received.
Did thi'~{:,:'i:~assthe entire tax along to.

.. , .•....•.

the customers irithe form of .the.sur-charge? .
THE l'lITNESS: Well, on' the motels
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'[Tr.59] ';, THE ,COURT: I think you said they did. If thete
was a motel bill of $10, it was '20 cents.

THE WITNESS: The first time it would be $10, and
then the next time it would be sur-charge, and then the fou~-
percent sales tax: and then the total.

MR. FLINN: I don't have any more questions.

[End Transcript " page 59, line 6]
* * * * *

[Begin Transcript, page 59, line 8]

BY MR. BATCRELon:

QWhen they paid tax, however, they paid their taK on
the gross, am~unt, which included the sur"';charge,aC,tua11y?

" A.'t,;'. ,',The,transaction',one night.'$lO."I 'considered the
taxable,gross receipt as~:$lO~20>:,"

..'Q ;':':>:,Right..;Now, when the change was made that,Mr.. Flinn
referred,to in 1951, when they created the hotel-motel, the
first time motels were actually mentioned in the ordinance,
this was the onset of the gentlemen's agreement: was it not?

A No, the onset of it was in 1959. Let me clear up
this point" the mere fact that the word "motel" was not in
the~rdinance was not controlling because it was controlled
by State law as to the definition of motel.

Q I see. So it was encompassed in the term "hotel"?
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A That is correct. The gentlemen's agreement was

effective 1959.

'{!l'!.60J THE COURT: When the rate went to $2?

THE WITNESS: Yes, sir.

MR. BATCHELOR: Thank you; Mr. Beeson.

[End Transcript, page pO, line 3]

* * * * *[Begin Transcript, page 88, line 12]

CONCLUDING REMARKS OF MR. BATCHELOR

.Nm"1 ,.peX'haps Mr. Flinn. has"'misunderstood I!lC, :,: C:o

not .attac~<,the..business license ordinance as such, 'or t!1.eric,:'1t

for such an ordinance to exist~ I'd be wasting your ti,me, e.n,::

my time, and Mr. Flinn's time because the Courts of Virginin

have said that this is a proper ordinance, and constitutional.

~~at I do attack here is the application under a

part of this ordinance of the rate, or inappropriate rate to

this particular class of taxpayers, or this particular group

'of taxpayers.

[End Transcript, page 88, line 20]

* .* .* .* *



[Begin Transcript, page 90, line 3]

I am going to address myself momentarily to this
question of confiscatory tax. I'm not suggesting to the Court
that there is any evidence before the Court that this is a
confiscatory tax.' I would suggest to the Court that the tax
tends to become confiscatory when it is $2; and the next
year $3, when you are charging this on gross receipts because
three "percent, two percent gross receipts, when you apply tho.t
against what is the profit in that bu~iness, could well amount
to',5()::percentof profitiand Ithink,that,t,ends,i,to"becomc'0.
1 'tt' f' t " •t" ' " ,,,.••.•' •. '1 " ""'.:",:n t' <' "~.:J. J~e.::con.l.sca ory wnen.(.J. . ,s.~~a"p""l.\Tl. ege.! o,;.ax-,'I, 0 q:l.n. Jwncome

[End Transcript, page 90, line 13]

* * * * *
[Begin Transcript, page 90, line 22]

ORAL OPINION OF JUDGE RUSSELL

.u~:2H,~R.THE COURT: It appears to me thatA~ t~ made on the
-business privilege license tax today does not reach its generall

[Tr.91] eonstitutionality, 'nor does it 'reach the regularity of the
proceedings whereby it was amended to raise the rate for
19724 ~ather the attack is confined to the question of

I

equalization in the distribution of the burden of this tax

among those liable therefor~.
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I,:' .,'7..-.

In my opinion the burden of the taxpayer has been
carried. The testimony of the official of Arlington County
responsible for the application of this tax, and who has a
great deal of personal background in it,demonstrates by far

+J.~~dmore~.the-preponderance of the evidence that the County Board
h.::d 1)efdre'":itnostandard \'lhateverwhich wou1d;:have'shown' ,'
a. chnnge in the'circumstances"of this!'industryjn::justifying,
a' quadrupling of the tax rate between 1971 and 1972.

It appears that in all prior years the county had
d.r.acted by adjusting the tax rate to maintain what in ~h~ best

A

judgment was an equal burden upon different kinds of businesse~i•
I

The most recent study to which the county had access was that
/.. f.>fo~ 11of Dr. bau~~~ Thompson in 1967.

Dr. Thompson either didn't know about the so-called
gentlemen's agreement, or he ignored it because he looked
simply at the $2 rate then in effect without reference to who
was paying it, and commented in his report that it was very,
high~ and he recommended that it be reduced to 50 cents, which

TTr. 92] 1woula put 1t right back at thes arneratio to the retail
merchants' as w had obtained at the inception of the ordinancel.
His recommendation was followed.

As soon as the County Board and the members of this
,industry found it impossible to pass this tax along to the
customers, the industry was put back to the 50 cent level, Whicp
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made its effective tax rate double that of the retail merchantsl'

which it had been from the beginning, roughly.
Thus the county, in making that reduction was

motivated, apparently} by substantial evidence of uniformity
'in'the'distribution, of the burden,;of j this,,"tax:tha't.':,is'the

reduction"'from $2,"to '50'centsir
'Conversely when the increase, was made in the next

year from 50 cents to $2, it was apparent that the county had
nothing before it whatsoever to justify that change. I supposel
it's unnecessary to comment on the $3 rate for 1973, since that\

p Je~J, 1«1S•
is outside the ~

It would appear, then, that Section 58-1135 reaches
I

the situation because in the opinion of the Court the assess-
ment is not, uniform in its application, and the Court finds thar-
the ends of justice would be met by making an adjustment.

Accordingly an order of exoneration will be entered,
in favor of the petitioners in this case from all gross receipt~

('tti":'93J\taxesimposedupon them for the year 1972 in excess of 50 cen-t'
(per $100. Prepare such an order.

, ;

[End Transcript, page 93, line 2]
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PLAINTIFF'S EXHIBIT 1

ARLINGTON COUNTY
BUSINESS PRIVILEGE LICENSE ORDINANCE

* * * * *
Sec. 11-2. Statement of General Policy.

It is the purpose and policy of the county board. in enacting this
chapter imposing license taxes for the privilege of conducting business
and engaging in certain professions, trades and occupations in the •
county to equalize as far as practicable the burden of such license
taxation among those hereby liable thereto. by adopting. for general
application. but subject. to the exceptions hereinafter specifically set
forth, a system of license taxes measured by the gross receipts of the
business, profession. trade or occupation in respect of which the tax is
levied. (Min. Bk. XII. p. 37. 1.1-49. ~1.)

.* * * *
Sec. 11-72. Hotels and Motels.

Every person operating a hotel or motel, renting in excess of seven
(7) bedrooms to transients or sojourners, shall pay for the privilege an
annual license tax of ~ for each $100.00 of gross receipts, as
hereinabove defined, from the business during the preceding fiscal or
calendar year. The minimum annual license tax shall be $25.00.
(Amended 7-30-62. effective 8-30-62; amended 6-3:67, effective 1.1-68.)
(Amended 8-5.70, effective 1-1-71.)

* * * *
Sec. 11-4. Levying of License Taxes.

For each and every year beginning with January first of each year
and ending December thirty-first following, until otherwise changed.
there are hereby levied and there shall be collected the annual license
taxes hereinafter set forth in this chapter, except as otherwise specifi
cally provided in this chapter, on persons conducting or engaged in any
business. trade or occupation in the county hereinafter set forth in this
chapter, which license taxes shall be for the support of the county
government, the payment of the county debt. and for other county
purposes. (Min. Bk. XII. p. 37, 1-1-49,~4.)

* * *
-50-
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PLAINTIFF'S EXHIBIT 2

MEMORANDUM 1

ARLINGTON COUNTY
BUSINESS AND PROFESSIONAL LICENSE TAX SURVEY
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ARLl~TGTOr COUNTY BUnXHESS .u~D PHOli'.B['r.UO:1AL LICEmE
, TAx,SURVEY'

ME!,lORA~"Dm.1NO. 1

The-immediate problem of the County Board of Superv1so:rs of
Arlington County in con11ection ,.,it~business and professional'license
taxation is that of implementing the atitho!'ity g ranted by Chapter
150 of the Acts of Assembly 1948, which reads as r61lows:

"Be it enacted by the General Assembly of Virginia.:
1. That the governing body of any county in this

State having a population of more than tuo thousand per square
milo, accol'o:1.ngto thi? 1<'.5-(;preceding united States c.~nsus,
and in any COll..'1ty 'he.ving em D.rea 9f less than si:~ty square
miles'1 is hereby autll0l"ized to levy and to provide for tbe
assessment and collection of: COU."l-CY 1ic~nse tD.~~eson
businesses, trades, professions, occupations and callings
and upon the perso2;s~ fil'!:lS and cOl'porations en[;a.ged'~herein
\'lithin th3 county, '..!heth~n'any license tax be imposed thereon
by th~ State or not; provided, ho~ever, that no county license
tax shall be levieci in any case in ,,,hich the levying of e.
'local license tax is prohibited by any general law of this'
state."

It must be pointed cut, howe~er? tb4t the imposition of
business and profesS1onal licenses,ca~~ot be considered in a
vacuum. So many, .and'so varied, are the ends to be achieved
by taxation that no single segment of a tax.system can
effec~lv01y be viewed except in terms of the entire county revenue
structure. A highly regressive t~~ of a certain variety may well
serve to tap some hitherto untouchablo source, ~d at the same time
be balanced by sharply progressive taxes in other revenue areas~
or i'e:nay be designed for regulatory, purposes, in ",hlch event its
very regressivity may be an important virtue. Hore~ver, overall
considerations of balance and stability must bs recognized, and
care taken not to depend too heavily for the financing ofstabllized
service costs from instable revenue sources. Again, it must be
recognized that taxpayers pay many different kinds of taxes, and

(

caution must be exercised to avoid the w1due accumulation of tax
,
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. ( }
burdens upon the same basic \'lealth-producinc activi t~r stIlt' l!:!al t~~

makes its appearance in various forms at various stQges of'dovolopment.
It. is :tmportan~, J~h0retore, to .und.erst.anc1 th~ pl'ob10ln of' bu~jlless

and professional license taxation in Arlington County in 1t~ proper
perspective, 8.nd inproceedinq to the adoption of this n~", c:md

u.nq~est:!.onablyappropriate revenue source ~o. relate 'it to existing.'
cou~t~1'taxes on real and tangible pel'sonal property, ancl to otl1{~r

c hargoD ~l.raposed b~r the local government. It is also important to

realize tl~'dj this most recent e:\:pansj.on of' :~hetaxing' jm."isdiction

is an important step, but is only a single 'stop, touw~d building the
type of revenue system necessary to supp~rt the financial requireme~ts
-of an essentially ul"ban matropolitun gO"'Jornm';:mt•. The. business and

,~ professional license tax cannot solve all of 'Arlington County v s.

revenu~ problems. The business and profession~l license tax
plus the motor vehicle license tax car-not solve all'ot Arlington

,
COll.'1tJr'S l.evenue. problems. Hhile there. is no. e.ppa-rent "jay in

\oJhich the co:tnuni ty value of a given taX' 'ma:t: be predetermined \'11 th-

out considering its relation to the 6ntire revenua structure, it .
is poss:i.bJ.~ to ~escribe its charactcr:ts-tics so that a given ta.",

may~e intel11gehtly.woVen into the larger fabric of the local
revenuGsys.tem. It is fundamental that thin be done, for ad hoc

and piecGmeal adoption of taJ:es to D.ccomplish ad hoc and momentary

ends in!?vi tD.l;>i~,. bt;ild's up a pattern of' taxation tb.at is incoherent.

and illogical, C',s \~'ell a~ inequi table.and poli ticc.lly dangerouso

It is also true, hOHever, that i:hG internal eqUities of e.n:,"

particular ta~ can be analyzed and d0terminec1. The establishment
of a proper and equitable rel~tionship between the license tax
. . . '.

s~.steIDand the other revenue so'urces of the county is largely. a



peen soundly based' and proper internal relat~~nship~ established as
among the various classes of licenGCn~ 0 In other 'VIOr-US, it 1~ much.

.. , .'matter of rAte t;~)us"cmenlc" P:~.OVia0d Ich~ l:i.,{,)~~S tllCDs,el vc.:~ b;,,{:m
\ I

easier to build a tax system the overall effect of which 1s equitable
and' fair if enoh of the. component elements operates equitably among
those upon uhom it tallso. Horeov~r, if' it 1s then desired to accom-
plish regulatory purposes in addition to raising a certain amount of
revenu0, the sp0ci~1 ancillary provisions may be embodiad to achieve
,the non-f'~_scalpurpose "Jithout distOl'°tingthe entire system. Thus 9

for example, if j~lington Co~~ty believes that it would be better off
\'1ithoutfortune-tellers, phrenologists or palmists, it can readily
achieve this social objective if, on the basis of a 'so~,dly constructed
licensing system, it s~ply adds p~~itive charges handicapping such
enterprises~ rather than attempting to equate the relative desirability
of a lar~ number of undertakings of dubious value to the com~unityo

. I

_T_e..•.T_IT'.:;,;;;.i•.•.n•..._0,]. () 17'1'_.~ •..
\, .Taxation is unavoidably a fairly.complicated andtechn1cal sub-

'ject, and in order to facilitate consideration of the various elements
entering into the licensing'system, and to reach agreement on objecti~~
as well as ways and ~eansf it is important that the words used have a
consta~t reference. As used generally in discussions of taxation, and
specifically in this and subsequen~ merr.oranda,the principal terms ~n-
volved are defined as follo~s:

. h-P~~?~: A License is a pa~ent ex~ctad by gov~r~~cnt
or ~ts a~en~s Ior the privilege of peTformin6 ~n activit~ otr-er-
wise considered illegalo

A PP.:rr,,~.t: \'lheresuch activity invol,res a physical
change- iZl px'o-pert~'!, or \o1here ~l1ch Clcti vi ty is i.'.sue.lly
considered potentially prej~dici~l to public health, safety,
morals or welfare, the authorization is ~sually referred to
as a pernito

A Frar..~t~~.~0:Hher0 the carryinr; on of the activity
involves a con~~uct app~opriating public prcpe~ty for private
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'.1'.:,:), the authorlz'3,t10n in called 0. i'l°.~nchi~lc.

A FeQ. and .•••:r!l3: ItJherethe pa.Y!l1ent( .'~tedis r ela ted
primarily to the COf-t of regulation and supervision, it is
usuall:r called a ft~(q ,,,herethe cost of rcgulation is not a .
primary factor and the payment is exacted for general revenue
purposes, it is usually designated ~s a tax.

~~~~~ or lL~~g~lt£:The base or m0asure of a tax is the
variable to which th~ rate is applied. The base of property
taxes in the United States 1s usually ad valoreB, or on the
capi talj.:~eelvalue of the property') although other- countries
frequently use the rental? rather than ad valorem, base. In
the field of bus5.ness nnd Occul)().tiol1nllicensos .•'l:;hebases
are many C).nelvaried. A recent- ntt~d:'lb~r the Hiunicipal
Fin.!ll1ceOfficers ~ Association lists b;cnt;y different bases
in cormuon use in American local gO\Ternments~,

1. Type of occupation aloneo

2. Value of goods, stocks o~ inventories on ha~~
as of a certain datsq or average value of inventories
within a given period.3. Relltal valu3 of premises occupied •

.fr. Amount of street or high"Jay f:t."ontage.. .5. AQOllilt of floor space or ground sp2ce utilized.
60 Seating capacity, for bertain types of enterprises.
7. Nu.rnber. of rooms 01' units.80 NTh~ber of units of som3 essential equipment.9. NUQber of vehicles u~ed in certain tYP8S of

business activity. .
'10. Numb3r of e~ployees engaged in the business.
11. I'h!i-:lbel'" 01" .salcsmen employed.
12. Humber of customers. .13. Nu~ber of companies represented.
111-. AEloun'cof fee or ~dmission m ..o1ce charged .•.'
15. Volume of sales.. -
16 •. Volume of purchas0s.17. VolQ~e of gross rGceipts~
180 Amount of invested capital.19.. Kind or size of equipment used in production

process 0

200 Volume of actual production, productive capacity
of the plant,. or kind and size of product manuf'actured 0

Obviously, these bases may be used separately or in combination~
The ComIDom.!ee.ltt1of Virginla. uses e.pproximatG.l~'f.ifteon of the •
above bases in the' adroinistratio~ of the State licensing systeme

Rate: The rate ora license tax is the amount charged per
unit of the base, for example, "32~per ~100 of retail sales."
Rate structures may be of many types:

1. Flat amount.
2. Flat amount plus another type of schedule.
3.. Flat rate applied to variable base.
1+ . Brucketed n..tructure (progrensive)5. Bracketed ,structure (regressive)

Bl1sinas~ or occunatiQ!1: In general, the term business
refers to activity which is primarily mercantile in character,
"",-. 4 .,., " ... :., ':r~(~' 'n .j~a 1. t ('P'11'i 0~on()m1 ~ e'1tr0'!1rl'H'01uoalent.P'T"prl::;c ~
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OCcupation 19 us~d to cov'el" thi~ C4nc1 Otl:~l" G~t1vj,,'ti.c.s.. It.t.~
not nec0~sary( .~this tJ.~e 'to intrOdtlCef'jther. dis"tlnotions.
which are freq ....~ntly useful for rate-male:.....& purposes, St~cb.as
profession, peT~onal service occupaticnc, bu~iness service
occupations, etc. This topic is reserved for a later memorandum•

..~egal Basis, of_Licc:msj.J))!

Business and occupa'ti.onal licenses have been kJued under color

of two distinct grants of authority.l/ The first 1s the police power -

the author.ity to regulate in behalf of the public health, safety,

welfare and moralso The second is the taxing po~ero In general,

.licensing has been utilized in the northern and middle-t1estern parts

of the United States p r1marily for purposes of police regulation. In"

the southern and far-"restern sections it ha.s long been a recognized

and'important"part of the revenue system~ of State" and local govern-

ments, in "addition to its reg1l1atory influence. Hot'rever, throughout

the country there app~ars to be a marked shift in licensj~g operations
. "

from regulnti,on to revenue., and '\'lith this" shift in" interest has

naturally come an incree.sed concern.with considerations of equity,

fairness ,and responsiveness" to changes in'e ~onomic cond1.tions 0

In 19~6, for example, 'the City of Richmond, pressed by the need for

additional funds, attempted virtually to double its ligense taxes

"across the board", and al"l:;houghmany ccmpromises occurred in the

process, the net result was a drastic accentuation of the inequities

prevalent in the prior arrangments. While crude indices and

measurements are t'olerablc as long as the aggregate burden of the

tax is inconsequ.ential, re'cent increases in the revenue realized

from licenses have pushed the rates so" high "in many quarters

that the awlnlard and inequitable bases generally in Use have come

in some cases to constitute severe "burdens on the cost of doing

business. The thorough restudy of business and occupational

l1censin~ has theref.ore been a matter of prime necessity in many

1 & \oJilliams v. Ric hmond , "177 Y.1!.477, 111- 9. E. (2d) 287.
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political subd1visiC''''s in Virgin:tn. and th.ronghollt th(~ country., not
. ~ .

only from the standpoint of equity, but of reaw~nableness, and con~
sequently of iegalityo

Chapter 1,0 of.the Acts of Assembly of 1948, while conferring
upon lrlington County the maximUm licensing power granted by the
State to political s~bdiv1sions, contains at the sam~ time prohib1t~ons
against the le~J1ng of a license tax in any.case wher~ the levying of
such a tax is prohibited by genoral law •. The Tax Code of Virginia
contains fifteen provisions affecting the power of the 'local authorities
with respect to licensing:

Section 80 ~~kes insurance taxes, licenses on inst~ance comp~~1es,.
taxable intangible personal pro~rty, and rolling stock of railroad
companies subject to Stute taxation only.

Section 73-ao ~mkes dairies taxao~e on capital, rather t~an as
..merchants, under State lmi and local.ordinance 0

Section 73-co Makes suppliers of wood pulp, veneer 10gs9 mine
props, and railroad cl"ossties under certain ci:::-ct'.!!lstancestC.'..J':ubleon
capital? and not subjec"c to ltcense taxation an merchants .01" bro~ers 0

Section 1720 provides'that no city or tOrm (and by implication
no COUi'1tyto "lhich licensing pOHer is extend$d) shall levoJ a greater
l~ceZlse ta~ on the paid-in capital of building and loan associations
or co'mp~nies than that. ii:1}?osedfor sta.tepm"poses 'J an~ further that
such c1 l.y or to\'In (county) license tax shall be levied only \1here
the principal office of the association or comnany is located in
this Stateo . - .

Section 1760' IJim:t.tsr:lUnicipal (county) license. taxation of
contractors or plumbing and steamfitting contr.actors to those cities
and to'1:Tl1s'(counties) in i.!hichthe 'Princip,,~loffice' and bra.,:ct1. offices
are located~ regardless of the fact that business may be carried on
in many otb.8r politic~l subdivlsionso •

Section 188. Permits manufacturers to sell at their place of
manufactu~e without a license and, tmder certain circ~stances9 to
sell and deliver at the same time to licensed dea12T.s or retailers
anY'17harein the State '\o1ithoutthe p2.yment of any license ta~~ to.the State, or to any city, tm']11 or COlli'1ty. Also pl."ol1ibitslocal
license tax on persons or firms lic0n3ed as merchants in this
State for selling goods or merchandise by sample, where deliv2ry
is'not made at the time of sale.

. .
.Section 1920 &~empts from the definition of peddlers those

selling ice, ,,!ood,meat, milk, butter, and other supplies of a
pe~ishable nature, grown or produced by them and not p~chased by
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"

Section 192-a. Exempts vendors and digt~ibutors of motor vehicle
fuel and petrole.u!l1 products, farmers, 'deal0rs in fOl'est products ,-
producers 01' mant1iact~11'erS sellin£; a"'ld ueliver:tng at the same time,other than at a definite place of business to liconsed dealers and,
retailers, from license t~tes imposed by cities and tO~JnS (counties).

Section 192-b. E=cempts distributors and vendol"s of motor fuel
and petroleum products, tobacco9 or seafood, a farmer, f.armers'
cooperative association, producers of agricultural products, or
manufacturer taxable on capital by this state, or distributors of
goods pa}'in~ a State license ta::~ on their purchasos 9 ",ho or Hhich
paddles goods, var0S or merchandise by selling and delivering at
the same time to licensec1 dealers or retailers, oth~:,than at a
defin:tt0 place of business operated by the t:iell~ro

them for sale, 'and al~ dairyman usin(t ''1a~ons on+:he city streets~

Section 1990 M~kes persons, firms and corporations engaged in
the business of mixing, compovnding or manufacturing ca~bonated
be\Terages, bot-tl:tng and selling the same, ma111..uacturers and not
mcrchan~so '

f'Section 219. Limits local tmcation of e::~prS'sscompanies to taxes
on real estate and tangible personal prop~rtyo

Section 224
0

Prohibits local taxes on sleeping car, parlor car,
and dining ca~ companieso

Section 2290 Limits' city and tOrm (cot~~ty) license taxation of
'water, heat, light and power companies to t of 1 per cent of gross
receipt;s.

Section 239. Prohibits .local license" 'Ga'xat:tonof insul"c.nce
agents~e~1ainsurance companies.

Section 2960 General lew limits licensing power of cities and
tm.Jl1Sno.t; having general taxing pm\Ter in ttl:?ir chart;ers to subjecJcs
of State license ta7.ation. .\1so exenpts those selling farm or
aom~sJcic produ~d;s, gro,,,n or produced 1;\J them, from local taxation,
and exempoGs ne'.-lspapars from local license tC..:cat;iol1•

. Inadd1t10n to these specifiC limitations and restrictions,
- .taxing authorities generally are subject to general provisions

. . . .
.•

.of the State statutes and constitution" of the Federal Constitution,
and to the general body of. precedents in the' law of taxation with
respect to such matters as reasonableness and relevency of classifi-

cation, etco
ylho PD..;mLicenseJa,~es?

Before considering the details of license taxation, it $ worth
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1vh11e to give some ot.tr." tion to the f:l.nul re~Il,;:1.11(f,.,~l~oeor theso t'i,.'~{'4'$~,

Taxes'do not always come to rest at the point where they are lev1edo
Sometaxes can be more easily shif,ted than others 9 ond even of the taxes

that can be shit'ted there Are certatn cond1t10ns that make the shift easy

and certain that make it d1fficul~o Unless the conditions affecting the
, ,

incidence of the ta~c are reasonably well kIiot'li.1p 1t is almost impossible to

relatG th2 bu~den imposed by ,the license tax system to the other aspects oj
the local revenue structt~e9 and 'correspond~nglyd1fficult to be 'an even
appro~imately certain that the tax system is, in the aggTegate, operating
with reasonable equity upon the wealth-producing activities of tho
comrnun1tyo

The classic~leconom1sts are ~ccustomed to the view that taxes on
r~al estate'stay where they are levied, and.are'never passed ono LaterlY9
even this view .ofthe one tax which presumably is n~ver shifted has been
challenged. in a very fundam$ntal wayo The Wehr~e1nanalysis points to' the
possibility that in so~e c1~cumstances any taX may be shiftedo Even the
taxpayer who owns and lives in his own'home. rosy; in cert3in conditions of

.
the market, pass on increases in.h13 r.eal estate tax~ Noreover9. as

! '

Wehrwein points out, ta~es on commodities - which 1s the essential n2tUTe
of'the mouern license tax - may undergo some shifting even aftertha goods.
have rescued the hands'of the ult1~ate consumcro

, License taxes arc levied upon businesses, u.pon sellers of goods ap.d

sorviceso It is reasonable to suppose that such a t~~ will, in som~
instances, be passed on through higher p~1cesalw chargeso .Just when this

, .

will?e possible" and to what degree the taJr may be shifted, is by no

means clearo In the present market, with most goods in short supply and.
, ,

prices u~controlled either by competition or by, government fiat, condition.
are propitious for the shifting of a large part of. the ~axo On the
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To.the e:ctent that the ta:t is shifted, in f1hole or in part9 :1. ts

effect is regressive, since it becomes for all practica~ purposes a

other.hand, competiti~ is developing in certain '\elds, ~nd it may well
be that license taxes falling primarily on goods or commodities in the
sale of which there is competition would tend to remain where levied.
Moreov~r, some co~oditi~s ara sold at nationally published prices, and
a tax on such commoditi es could hardly be pG.ssedon in the sale of the

.cOIDi:lodit1GSthemselves~ although pr1ceson other c01l1r:lod1t:tesmight be

raised sufficiently to naintain1ntact th~ sellerQs overall position.
In short

g
the ability of a business and occupational licensee to

shift the ~icense tro: depends upon a complex or economic conditions'~
the specific or ad valorem nature of the tax itself, the margin or surplus
condition of the seller of goods or services, the relative elasticity of
de~and for the goods or services, the monopolistiC orcligopolistic nature
of' the business, and perhap.s most. important of all the' general state of th

'market at any part1culnr tim90 Under no~mal11competitive conditions9 the
tax probably remains in large part where it is leviedo Under present
condit1ons~.a very substantial amount of sh1r~ing probably tpkes placoo

On the other hand,'thin,. 1

element of regl'ess1vity in: present circumstances mus.t be considered in

to beaT most heavily on those least aole to payo

p!'oport1on of the incone of persons in the lot'le:r income brackets goes for

com~odities and services affected by the license tax, it tends, if shiftel

sales ta~ at an e~tremely nominal rateo Inasmuch as a very large

relation: (a) to the probably transient chaTocter or the regressive
feature of the tax; and (b) to the fact that the progressive taxes - on
net income, for example - arc virtually inoperative as rar as lower-

,bracket incomes are concerned, and for administrative reasons will likel)
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so rema1n6 \
In sum, tuG regressive character1stJ.~s of the tax are, 'at

relatively nominal rates, selr-corr~ctingo In the 'present market,. , ,

expand:d lower-bracket incomes largely e:cempt from :the progressive taxes
.applicable to higher-bracket incomes areprobnbly able to bear the sh1fte.
burden, while in a conpetitive market, when lowe~ bracket incomes' ~cnd.
to contract, the tax will cease to be sh1ftedo
L1cen~es and Benefits.. .. .-...

. .:. ~': "

All taxes are defended as to equity upon one of two bases - benefit
or ability to payo ,'ForG}£ample, 1n many stutes , although no longer in
Virginia, the costs of streets,and gutters are chargeable directly to
abutting property owners, since such improvements, benefit directly the
.property and enhance its value,'although,th~ improve~ents arc ,used by the
general pu?lic 0,' The cost of maintain~ng fire protection is readily
juStiried on the sarna theory, as are police protection' and the sanitary

, ' , \ . . "

and epidemic control aspects of the public hea~th function, since these
costs arise principally by reason of ~he congregation of people and the
concentration of valuabls personalty in fairly congested" areaso Less
direct is the equitable argum~nt for the taxation of real property on the
benefit principle for the financing of public schools and relieto

Taxes on business end occupations are ju~t1ried on the benefit
principle on somewhat diffeTent grounds, and the license charge is ,

somet:lrn~slooked upon as a franchise ta~c tOT the use of the marltet .create(
1n the community by society. Clearly, there are fundamental economic
values for businesses and for professional and other service occupati~ns

,in locations within fairly de~as~lypopulated areas, as evidenced by the
• fact that there are few ~arge mercantile establishments in the open

country, while doctors and lawyers likewise seem overwhelmingly ,to
prefer the more populous centerso Since the maintenance of the basic
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,by the people who live 1n Arlington County, that tho facilities financed
in large'part from the common-uealth of ~he people of the County e~lance
the value of that market, and those who oenefit should be called upon to
share in the cost of maintaining the marketo

The doctrine of ability to paY9 when-confined to 1ndividuals9 is
based primarily on psychological considerationso :The assumption is
that those who have mora can give more for the maintenance of the public
services without suffaring a hi~her propor~ionate sacrificGo There are
several uays in which the calculation of abi11tyto pay mey be app~oached~
but in this country it has, not always too logically, been closely allied

- ..
• t

to the concepJc of net incoL1e, and - the theory of a des~ending marginal

-' '

that beyond a certa~n point (and the~e are eno~mous divargencies of
opinion as to where that point should be' set) a person has a progressiVel~
diminishing right to keep what he is able to'earno A small exemption is
allowed, the purpose of which is to guarantee that at least ,net incoma
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1iaxation. shall nqt e{ 'oach upon the requiremcn for biological

survival, and as the income exceed~ this m1nimtm it is held that the
burden of the sacrifice varies inversely with the amount of the excesso

In this sense, of course, bv.sin0SSe~\ have no ability to, payo A

business suffers no psychological dep~ivationo H~wever, the persons
,'\7hoderive profits from the bus'.ness do suffer ,such deprivations, l:Uldit
1s. true that the businesses themselves vary :1.nability to cornp~,tG, with

similar bun1ncsses in the earning of profitso But it,is 'the net profit,
or the amount "available to the capital account, which most closely ties 1
to o~~,indiv~dual concept of the ability to payo In fect, even the net
income of a business means little? since,it is a wholly artificial
calculation based upon a complex series of conventions with respect to
accoun t:J.ng procedures producing a result which has l:t ttle to do with the

fiscal health of the enterprise, as wei1 as because of stocle distribution
and the varying'economic circumstances of the Tecipients- of business

" ' '

1nco~eso The plain fnct 1s that the transference by brute force and
shee~ a~kwnrdness of our legitimate concept of net income in the hands
of individuals' to the field of business in one of 'the grosser' absurd1ties-
of ~merican ta~at1on, and the sooner we ,cecse attempting to co~ingle
two completaly alien principles 'the more 'logical \'J111 be our resultso

Ability to pay, as the concept is used in thinking of person~l income
t~~ntion~ has no significance for thetaxat10n of businesso'
Base~ and Eauitv---,---,~

It has been suggested above that the essential j~'\stirication of

business p-nd professional licensing lay in the benar~t principle, that
" ,

th~ 'notion of ability to pay as expressed in net incoma, 'legitimate as
it may be in thinking of income in the hands 'of fnd1v1dua1s', had very

,little to contribute to the solution of the ~oblem of taxing business
~6a- Exhibit 2-12
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and the occupat1ouso Authors of bu.siness fJ.l . ',\rofessional l1censetax
ordinances and statutes have devised along list of indicators aimed
at measuring the use which business and tho service occupat:tons make' of
the market maintained bysociety~ cnd ~e have listed tfl0nty of the most
frequently encountered indicatorso It is the purpose of this section o~

the differencC3 exceed the similarities 0 This extremely crude indicato
, '

in the light of present kno\iledge of the economic's of ,business enterpr
and in the presence of vastly better arid. more precise measurements,' h<:
1ittle place in modern ta.."{ntion~But ,why, onc mig~t. asl:, is the "typ:
of business" indicator in such wide~pread useo The answer lies ~rinc:
in the lag of our governmental fiseal devicos behind the development (

-64- Exhibit 2-13

.~ .the m0morandlli~to examine the operat~on of the more important ,of these
indicators, and to try to suggest some benchmarl{s 1'01' judging the
equitable characteristics of eacho

Jyne or~ccu~a~;~n A12n2o Taxes l~vied on typg of occupation alon
would not be manifestly lli,fair~ere it demonstrated that use of the mar
varied perfectly according'to tYP9 of business or occupationo Thus, if
could safely say that all, or substantially t:l1l,grocery st'o;resused th
market twice as extensively as jeYH31!,y',stores,or that all doctors, or
substal.tially all, used the market t~ice'as extensively as la~yers9 the
could be no objection to levying':a flat amount ,by.which doctors vlould 1

charged twice as much as lawyers, and grocery stores twice as much as
jewelry storeso 'This 1~ not the csseo It is reasonable to say that or
the whole the manufacture of steel tends 'to be 'a larger scale operati~l
than the shining of shoes, but this is apout as r~Tas we can goo ,Bus:
activi ty, the magnitude of'indiv~d,ual operations, and even the actual:.'
of the market by businesses or occupations of approximately equal size
.vary to such a11 extent that even '\'1ithin t:rpes of business or occupatio•• 1



..
. .

cutting schedulG is much more important' in determining the amount of work

e'comoriiccondi t:1ons? an(. n the sui tabili ty of suct "')simple., even 1:r

grossly inequitable, indicator to the typ3 of personnel which local
government is able to command in many sections of the country. Certainly
.~11ngton County, which enjoys a thoroughly modern structure of 00vernment
and administration, and which is able to attract 'and m~~nta1n personnel
of a high order of competence, has no need of burdening 1tsGlf with such
primitive devices of taxat1on~

, JnteT~ddi~~.l!Q~-VoJ.Th~fll~dj~~JQ~~.oInmany ~erican localiti~s
.rental value of premises occupied, street frontage, floor space, number
of .rooms or units, units of essential equ1p~~nt, number of customers,
number 'of s?lesmen, and like standards ,of me~surement have acquired
~ide acceptance ~s bases for the local taxation-of business and the'
occupations 0 They represent an effort to get at .the measurement. of the.
use uhich busines~es and occupations make of.the market, and as.such mu~t
be recogn~zed as.steps, raltering though they may be9 toward more accurate
indicatoTso Generally speaking? the \reasoning behind th~se attempts is
illustra~ed in the assumption that a barber shop with two chclrs does more
bt1S1ness than the barber shop w:!. th one chair, or the .storage warehouse
with 50~OOO cubic feet of space does ~ore busiriess than one with 25,000
cubic-feeto On the whole~ this may be true, but there is much variation
between two barbers with two chairs each, which suggests that the day's

done than is the number of chairs in the shopo This can b9 readily
illustra-!;edby.an example drawn not fr.om..•~J.ington County, but from. .

, another revenue survey conducted recently by the Bureau of Public

Adm1b.istrationo
-65- Exhibit 2 -14,.



NWilb01' ;~.ry~." G:~i"\WS l,:lc::m3G -- L:t.cc'n38 as
Cba:i:c~, Reneipt:> Tax ,e~lts per ~noo

of Gr(J~H; Hc(: 0;1,pt i:i
Shop rIo. ).' 3 <::1+260 ~)30 ' '10042\,. '~~

2 5 9,,577 50 52021., ,1 2~O67 10 1}80384 h(' ) l~ 36h. 11-0 2,7083"s 1r:: '1 ' 29627 10 38009')

6 2 2~650 20 7501.:-77 2 (3.331+ '20 23099S' - •8
~,

18~2n8 ~O 2.'l 03)~'
9 ~''i136

,
96070.0

~. 40 ) ,J.O .99926 '-',.0,.29
11 It 13<;257 40 290Itl

Th0 spre~.d In ecch ca tcgol'l should be C[;\1'0full~r notE)d 0 . T\>19 of the
four c11a11. shops (10 lUore business thC):n one.,? the five chair shops~

One tuo chair shop does more busin0ss than {)ile three and one'four
chai'r ShOP9 and so it goeso The mOl"c1 of this .cOi11peaj," is on is that

t;he best. indicator of volume is'volux;lco .To besm'es- in cel.iiain

c :trcu.r;j~3'Gal1ces~ \.!here record s do not pro.vide es s~:ntial 1'1sca1 info!'flla-

tion, or whereadministrativa difficulties are large in relation to
. ,

tho potential l-evennc ~ j.nd~roc.t indicators m~y lecri t:tL"lu'Gely be lB ed 0

But the hardGn or pl"oof is clea'plyuPQn the prbponent of indiro ct~

:indicators ~ es p0cially \olhel1 Fcd.;:ral tuxat.ion .has made ~1()rn0 soi~t of

e lcmentury hook-Jmoping allbu'G .nul v0l"ce.l 0

D1.j.'0Ct VoJX:':12 Ir~::.\:J.cato:('~;.. ,S1l1ce neJI,j I')1:, 'of. i'c js ina}mlicable as--. •••.••..•.4 .••••••• .'...-.-. ._.__ ~_

Em, indicator for mGa~:u:ring the b~mcfi t derived from. tho use o:f the

mar1::ct\' D.nd Sll.l.Ce flul; taxas ana :tn'tc:['IncdiD.t(~ n0l1-volt1rJ18 indicators

u:ccmemifcs-cly too eTude ~oi- 'raoae~"n taxati'o:l, 'uhat th~h can be

relied npOIlo' Thero ~re tllo lUousures applic<: ..ble to 'the c!etc;n'minu-cion

of the usc of the max'1:et4 One is "lic1el~r used, pi'inci'p9..1l)r becauso
'. C • •

of its relative easo of admlnistrationo The other '1s agroed by

's -'cUd0nts of bus iness taxatiol'l to be superiors' bu.t its adm.inistro. tive

requirem,'2nts are somc\'ihat hiGher D.nCi :J.t bas not been USC9 by 10c['11
. .

govel~nmellts.. The COli1mon~'lcalth of Virg:tniai as \~cll, as most of .thG

mun:l.cip":j.itios of the Stater tcP~' rp~q~l p'~~~;.j.nC'~sqp. g'oq:J palcq
, ': ,••66.~ .E~fP-t.E.J~l5 '::' , , .~ .



.-..~.'_... .•.,..~ ."".11.•..•.."I~1.7.••:t,-,,,,;.'/J.~";, ".u ••. w,\ooU ~.Ll'~ •••". 0;:..,

have extended the us~ of volume llldicators, principally gross receipts,
to a uide variety of service occupations, whereas the state has
cont1n~ed in the main to levy these license taxes on a tlat basis. The
value edded by h~~dling indicatoT, some~nat incorrectly designated
as Gross profits, 'is generally agree~ .tocon~t1tuJce the most precise
measure or the use of the market, but because it involves
calculations additional to the simple addition of daily, weekly or
monthly sales, ~~d oec~use it ~resents certain problems with respect
to multiple-outlet el1J~erpr1ges,suc11,as chain stores" !illli,icipalities
have generslly telt themselves un~ble effectively to administer such
a tax •. It is .pro~abl:ltrue that unless ,the income :trom business and

• • ". ~ •••• ""'V •

occupatio~al licenses is sufrici~itly great to justify at least
1

$25,000 per annt~ for administration e~d field audit, the cruder
meast~e or gross receipts ~~ gross purchases, e7en,involving a~ it,

does a low ceiling with respect to rates, con3t1tutes a device better. .

within the administrative possibilities of most local autho~ities.
Gross sales and gross receipts nre, of course, self-defining,. .. .

as.is gross purchases in tbe case of \'In.olesalers.The value' adc1<?d

by har-dl~~gbase is cnlculated by stfutr~cting from gross sales or
gross receipts, as the case may be, the cost of goods sold and all
commoc1i.~:tes,services and s\1pplies secured by contrnct outside the. . .
busincss~ Labor costs, interest, depreciation, ete., are not
deducted. If one merchant, for example, handles his deliveries
under contract "lh1le anoth0r handles his by force accou.?1t" the
amount p~id under the con~ract is deducted, and the operations or
the cont~~cting delivery agency taxed sepn~ately, so that as far as
license t~~es go, both merchants end up in the same place. 'As rnr
as prof'essional licenses and.mes t.types of service o,ccupations are
concerned, the tax~1abi11ty under either system tends to become.
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identical. Th
o '''.1r{-).. '~IC"'.A~ ,..Jtr.-l1~~"iC' ~j ••J. 'r"I.~.''''';~#-'.':''1-orc''':~'''~-b

. Q ""' . _ ••••\. ...,•••• '"' .a. •.' .., •..•+u .".•.....•.c:;...•.v u,"""U, .•.a... ,~,~'" ~ .•"J..:.v.

enterpr1ses~ The'most important.' vil..tue of the ItvaJ~ue added" base

.. '

The ",ralue added" base
.' '

I .The accompanying tabula t10n seelm .to s'VIIl!"'!larize the principal

of $1{-OO,. and this is ,.rhat. sho'J.1d be texec1"

is tha.t it. permits a single raJce to b'e applied to a"\miform base

of $50,000, but only to the e."{tentor (,J.O,OOO, a1'ld $10,000 is the

. amOUl,Lt "Thich'should be taxed. A je'veler \'1hobuys a diamond for

$500,and s~lls it for ,$900has traded in the mal'l{ot -co' the extent

, , .complote~y across the board, and accomodates' itself very effectively
to.the different 'mark-up practices among different types of business,
thus measuring precisely. the use of the mf~1'1{et0 A miller, for example t

\.rho'buys ~~40,000 1:1orth of "lheat ~lh:tch he grinds .and paclmges into

.550,000 ~oTth of flour has not traded in ~he market to the extent

as may be readily observed, in compar1SOl'l ,~ith t~e gross sal.es basis,

favors the enterprise uhich handles a' large volume on a loW mark-up •
.Since many of the fields tending to operate on high v~lume low mark~u~
are dominatGd'by' 'chain stores ~ .this has no.lc endeared. the "value added"

base to some local governing' bodies.

.characte:ristics of f'lct amount, gross. receipts and gross s'ales,

and value ndded by handling basesG'

. "
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ISSUE FLAT GUOSS RECEl PI'S VALUE ADDED
A. Equity ,
1. Co:-.i'ormi ty to

value added by
handline.

No relation whatsoever. Doe~ not ~ccomcdntc large
differenc03 in mo.rk-up
policies between types and
sizes of businesses.

Measures accurately and taxes
value added by handling.

No relation \~1atsoever.' Mu~h Dotter th2n flat tax,
but still crude indicator.

20 Impact on busi- V€ry hea~7.
ncsses uith lo~ to murk-up.
'nin.rk-up.

r.leaSUl~effieht of
"value of fr~"1.-
chiso.

No relation Very heavy.
marli:-u~o. '..

No relation to Co~rects precisely for markG

up "differentials.,

AccurQte meast~e"of value of
rz'~m6hise, bu'~mu.st be" bolstered
'olith high minima, t'lflicha.re sub.
ject to same cr1tici~m e.sflat
tax0~.

4..Relation to cx-
c:nptio!l::: L~
State lml."

Rc~uirog close adheren-
C9 to Statela~ r~1dex-
emptions therein.

Rsq.•..11ros close aQ~leZ'GnCe,
'uhich m.:'J:~n ~ua5tiile dif-
ficult and c~entes grave
inequities.

Avoids most Or" the inequalities
produced by exemptions inState
1801':5"

Discrimination. Discriminates cgainct
srnall~volu~ebu~inG8SG3o

Disc7'1r'lin~tcs against l~rgG Uo discrimination."
voltlli1~ bU3incsscs~

Alillost cC8pletely €quitable,
~ccept for high minimum re-
quirements. "

.. "

Responds to volume changes
brrt not to ID~rk~updiffer-
entials. "

P~ob~blyle~st equita-
ble, and fails COTo1pJ.~"Ge-
ly to re~pond to econo-
mic changes.

Fluctm.tiollRevenue

General obser-
vations on
equity.

•
1. Stability. 'Stable to point Or in-

ertia.
"Varien with totRl dollar
VOlUGlC of trwlsact1ons.

'Varies with dollar volume ~Ld
markcup end write-off policies

QllaL'"1tity 0
Noain~l ro.tes impOl'ati- !1~.,.::dr:1."jm r-ate:J ::''ll1::lt not iro-
ve to avoid confiscation pose llilduo burden on bU3i-
of' small bU3incsscso nCS5C3 uith lmJo::d;;" mark-Up.

Large anount of latitude with
respect to q~~~tity of t~: ta~

E!3tlnuting. "Very sh1ple ;. pl:'actical-
ly no val~lc.bles.

Involves estimntin~ VOlU20 Involves estimating volume of
o~,..bUS~12c:3~ ~11 liS,ht _of gcn- business and mark-up and 1.Ir.ritel~l ecvnomi~ connition~. orf policies.
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CC:.:PARIscn OF OF FLAT " " .~ .""'1, ":' 1.~:",4:1
~~'.\JU.i.,.l. , ~•• :lJ - ...•..... -..- " - -'"'_ .. ~~

ISS1B

C~ Administration
FL.-otT GROSS RECEI?TS VALUE ADDED

10 Staffing Vir-cu.r:'.lly G0If •.~.r~Ji.inis-
te~inG. No technical
personnel required.

R30uircs s1r::1)lifiEc1 a"'..::c.i.itof e.. Requires professionally
sinGle. fClctcr, 1!hich c::::.nbe per- COi:'1pctcnt adrJinistr2.tivc
fo~med by clerical p0rsoi~Le1. staff in adequate numbers.

2 Q Cant of adm:1.nis-Vel"Y loU' cost involved." Fairly 10".'1 ~ in vieu of slmpli-
tl"a tion. city of auu.it.

Probably arolli1d 3 per cent.
of collections, $25,000 .
TJ1ini!J.~~'J.•

\udltability.

4~ Discretion of
ta-~payel'•

Simple hend-count is
st1.ffici.~nt•

Pr~ctic~lly none
involved.

Rela.tlvel~r. u:1co!ilplic~tcd; ne<n~-
ly all merch~nts reoord sales.
Practically none involved.

Involves audit determination
of at least tuo factors.
Ordinar:ce must be drm.m \:i:.1~
care &nd great det~il to
e.vo1.d eJ~tensive discretion.

'0 Compliance cost 0' Noneo

6. Tecl~~icalproblen None.
in definin~ cost
of gooCi.s sold.

,
7. Precision in al)- None.

plyinG definition
of" tax base.

8~ Political-~dmin- Non-controversicl.
Istrative factors.

Do Drafting and revi- No problcBo
sion of ordinance~

Negligible

None.

Negligible.

Relatively non-controversial.

NGglieiblo'in tec~nical prob-
blems involvE;d.

Inconsequential for bu~-:~lC:;S'
es ~:;ithadoquate nccoul1ting
records. P~ob~blyhigh for
some zmall businesses.
Requires .clenr and acct~te
defi~ition in terms of bus-
iness oper~ting mGtho1s.
Requires accuracy in e5t~b.
liching deductlonss~nd ~pe.
Ci21 p~ocedt?0S for inte~-
local and intc:,,~~te bt:Z'J.'.:!~ss.

Involves understanding of
bUS1.1c~3 c;:::on,C:llc5O-L-n b",::L."'1Zr3
~cc.:;n.rt::Il"A and sound aa.linis -'U,trative judg~~nt.
Requires cot-::;otent tec:11..•.ic.::;.:
assistance in ta~~tlon ~nd
'busll1esseco~cBics fields.
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COHPAJUSON OF CIIAR.~CTERISTICS OF FLAT AMOUNT, GROSS RECEIPTS AND VALUE ADDED BUSINESS TAXES(cont.:

ISSUE

Applicz.bility
to btisii:.G3SGS
of different
typ~s.•

FLAT

C!'U::1ity me-kes extension
matte:L' of individual
n630tiation.

GROSS RECEIPTS

No problem except that arising
from differential mark-up
po~icies.

VALUE ADDED .

Can bG c:{tcnded to any t~
of busLiess or occupatiol
provided economics SOlliid~
analyzed.

. <

.0
C\J
.1
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It has been demonstrated that lic~nsetax ba~es'vary sub-
stantially in character1sticof aquityo Even more obvious, in many
respects,. is the connection between rates and tax fairness. Of the
rive types of rate structures mentioned in the discussion of
definitions and ter~1nology, w~ may' pass over considaration of the'
first, the flat amount, since its effects were rul~y explored in the
section dealing with tax bases. It is sufficient to note that a

. '

flat amount twc tends to be extremely regressive since no account
1st~{en of the buoiness' or occupational operation, or of variations
from time to time in its economic characte~1stics.

The flat amount plus another type of'scheduleust1ally takes the
form of Do volume tax uith a flat minimtJ11..amountt or a bracketed tax
with a ~lat minimum. The re$ult for the operator within the
m~~imum gross receipts allowed under the minimt~t~~ is precisely
the .same as if the ta:~ vlere at a flat Q!!lount.As "elleminiutUIn

, \ ..•.
t~~.becomes a smaller and smaller 'percentage 'of the total license
tu'x pEdd, tne regressive chnrac'tel'.ofthe ta~~ beqones"decreasin31y

IimpoTtant. Obviou~ly, the larger the initial b~aclcet of business
allowed under the flat minimu~, the more emphatically regressive
are the effects of the.levy.

Bracketed structm,'"esmay be e1ther progressive or regressive
as they,operate from bracket to bracket. Within each bracket
they operate precisely as'do flat amount t~~es. This situation
is seriously aggravated where the brackets are large enough to
encompa.ss enterprises "lith substa.ntial variations in vol urne of
business and basic economic characteristics. It 1St of course,
possible to use the bracketed structure in conjunction with a ,
volume rate, in which case the brackets ~rould make the tax
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progr.ezzive or re[p.~ons1vo 111propor'~ioll to tho pOl.ce-nt~'e l'js~,
,( ",', " I .or drop from bracket 1;0 bracket. For example,._ .•.1!mlottesville

, 'achieves a high degree of regressivity with a retail 'merch~~ts
license tax of $20 minimum cove~ing aroas rec~1pts up to $2.000,
$0.27 per $100 of gross receipts r~om $2,000 to $100,000, and
$O.l~ per $100 of gross receipts in ~~ceS3 of $100,000. Freder1cks~

.' .
burg'utilizes a reverse p~ocedure in imposing a flat tax of $20
plus $0.29 per $100 of gross receipt~ up to $200,000, and $0.,8
per $100 of g~oss receipts in excess of $200,000.

, There is a tenuous economic just1f:!.ca:cionfor an ascending
scale on the asst"JJlpticnthat large,'scale operators are frequently
able,to avail themselves of the eco~omies of quantity pu~chas1ng
and cert~in other techniques of reducing the~r costs,. thereby
expanding their profit margins. On the w40lef the proof runs
in the opposite direction; most large scaie operators conduct
,their businesses on sv.bs.tantially'smaller profit margins than
do small enterprises. Clearl~r,'there is n.o just:tfication for
l.egressive Tates '"rhich put n heavier relo.t'ivc b\:'.rden on ,the

small scale operator, ur..lessthe socie.lobjective is to encourt:;l.ge
combination and freeze out small bu::;iness. Since, ,as has been
pointed out, businesses have no ability to pay in the customary
sense o~, the term, it 1s probable that prvgressive and r~gr0ssive
rate structures are both incpplicnble to ousiness taxation.

,As a practical matter, there are only two rnajor'alternativeo
involved in the decision as to the dominating principle '~11ch
is to govern the rate structure. If, on administrative grounds,
it is decided that a percent~ge of ,value add~d by handlir~
presents a problem of management beyond the ability of the
County economically to ,execute, recourse must then b~ had to a
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p,ercentage of gross receipts, applied to several classification.s

of' enterprises '1:1hich have generally s1milc.l' eccl10mic cha.r-~

acter1st1cs, and through the processor clnssif1cationto approx-
imate as closely as possible the equitable taxation of the value
added by handling, even though the gross receipts indicator
is utilized in the actual calculation of the levyo In the first
~lternat1ve, aunitorm rate may be app11eu to ~ uniform base, with
the azsurance that the bt~d0n will be ~~uitablyadjlmtedto the
temport~l variations ,L~the economic characteristics of the various
types of businossGs licensedo In the second altcl~1ative, a set
of assumptions involving temporarily static economic conditions
is involved, "Jhich is not self-adjusting fu"1d 1'lhich does not respond. ' I

, ,

revision a~d adjusv~ent of the ~ate structure. It mus~ be admitted,
,

very closely to economic differentials even,within'the same' t~~e
of business or. occupation, end ~1h:!.1h therefore dem!U1dscontinuous .

"

ho~reve~,that the second alternative has strong o.dmin,~strat1ve

arguments in its favor.
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April 18, 1967
Nemorandum
TO: Bert Johnson, C6unty Manager, Arlington County
FROH: Lorin A. Thompson, George Mason College I. .

Subject: Business Privilege Licenses.
In this memor~ndum I have suggested certain

revisons in thc rates. In the main, I have 'suggcsted
that the rates which appear excessive be lowered, that
professional licenses be reduced from 65 to 50 cents,
and t~at retail and service industiies be charged 25
cents. The result is that the rates are from 8 cents
to 50 cents per $100. These are cornpaiatively low rates.

L{cense taxes.enrible local governments (1) to
keep themselves informed of the diff~rent kinds of
businesses ~nd (2) to levy taxes upon businesses as a
source of revenue. The first purpose is regulatory.
Registration usually requires the pa~~lent of a fee which
is ordinarily nominal in amount. The second purpose,
i.e. to ra{se revenue involves questions as to an
appropriate base. Gross receipts, as a measure of tax
liability,is perhaps the simplest base since it is
easily audited and the.cost of compliance is minimal.
The rate applied, however, does not affect all businesses
in the spme way.

GroDS receipts taxes using the same rate
for all types of business [~lls with unequal force upon
different kinufJ of bu~inc~scs and upon different firms
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in the same business. The impact of such a tax depends
on the'.gross profit margin, that is the difference
betyleen gross receipts and cost of goods, rate of
turnover in merchandize and the capital structure or
pro forma capital structure of the business. ' Each of
these three factors apply to all business firms, but'
.to each in a different way since the mix among the
foregoing'three factors varies along with other con-'
ditions affecting a busines~. The ~ollowing example

.' -
illustrates the WiJ.yin which the severity of a gross
receipts tax may be measured wheri.gross rec6ipts are
taxed at 1 percent.

A. and n represent two business concerns
whose gross x:eceipts marg'in and t.urnover rates di ffer.

Assume P. B

1. Capitalization $100,000 $100,000

2. Gross Receipts .2,500,000 -100,000

3. Cost of Goods 1;075,000 200,000

4. l1argin 625,000 200,000

5.' Gross Receipts @ l~ 25,000 4,000

G. Net Profit after 37,500 37,500
income tax

Ratios
Net Profits/Capital- 37.5% 37.5~

ization
.Net Profits/Gross 1.5% 9.375%

Recipts
Average stoc}~ turn- 25x 4x

over/yr ..
'l'ax/l1argin 4% 2~

Tax/Net Profits G7% 10.7%
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.Other examples using different factors which
affect. a business will pr6duce almost infinit~ variation •.
The case used illustrates the fact that.a gross receipts
tax of 1 percent in a high turnover, low margin businesS
can claim 4 percent of the.margin for doing business and
2 percent in a high margin, slow turnover business. In
this case capitalization, net profits and rate of. tax on
gross receipts were assumed to.be th9 same. Gross receipts

and cost of goods are the variables. Other costs of
opera~ion although variable. have produced the same w~ount
of net profit aftqr income taxes •.

I~ is clear from the foregoing that gross
receipts taxes do not apply with equal force upon different

\ .businesses. What then is the justification for their use?
Gross receipts taxes, designated in the

Arlington Code as business l~cE:!I1seand privilege taxe.s
provide the local government with a simple.method of
raising revenue. The cost of compl~ance.to the bu~incss
is also minimal. The same ratcs on onc business, however,
may be and often is much more severe than on another. If. \.
the rates are kept low, i.e ..less than 1 percent, the
impact of the gross receipts tax on the costs of doing

.business and on profits is reduced. It is recognized that
businesses often feel that taxes, such as a gross receipts
tax, \oleakentheir competitive position •. This view is held.
by certain groups of taxpayers in Arlington. The real
~ of the problem is .w~1ethc+the total of local taxes
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levied on businesses in Arlington are heavier.than in
adjacent political subdivisions. Local governments of
course, can and do vary their local tax .rates from time
to time as circumstances require such action.

There is a body of opinion' that believes that
Arlington would do well to eliminate all business license
and privilege taxes. If this.were done the savings would
increase the liability of the business for federal and
state income taxes. Hence buiinesses would gain only a
part of the tax saving.

Business license and privilege taxes are used
.ext~nsi vely in Virginia cities an'~ towns and a number ,?f

counties, At present Arlington rates are relatively low
as compared to Virginia municipalities of comparable

: .

population. It is also true that the rate structure
varies widely .. These taxes in Arlington.now produce
about $3 million. To the writer, some eff6rt should be

.made toward equali2ing the rates among those subject to
the tax. If this is done the total ~nount of revenue fro~
this source will be about 75 percent of the amount pro~
duced by the present rutes. A suggested modification in.. ,

the rates is given in Exhibit I.
Consideration should be given to changing

the rates of the following professions to retail rates:
Auctioneer
Broker
Dusiness chi1nce broker
Commission merchant
Furnisher of domestic and clerical help

.The nature of the business activity is a
proper busis for classifying a business. In suggesting

.'!!!,79- Exhibi P ~-4.
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revisions in the rates several matters were considered.
1. The existing rates on motels and hotels, tele-

phone (md telegraph companies were very high
when compared to all other rates. It is
recommended "that they be reduced to a rate
of 50 cents per $100, which is the highest
rate suggested in Exhibit I.

2. It is recommended that the rates for selling
and "merchnndizing operations be brought closer
together.

3. It is reconunended that a uniform rate apply to
all service occupations.

4. Reduce professional rates from 65~/$100 to 50~.
s. The desirability of using a maximum rate of

SO~/$lOO of sales on businesses where license
tax liability is measured by gross receipts.
A rate of 25 cents has been suggested for most
retail operations.

Some differences in rates have been retained
on the premise that the costs of doing business is less
in professional activities than in retail and wholesale
operations. Some rates have not been ~hanged to any

.' ...

.'considerable extent, such as developers and wholesale
merchants.

Licenses on vending machines~ non-resident
laundries and dry cleaners, peddlers, taxi operators and
many other businesses covered under the license tax
ordinance and which account for rE71atively small amounts
of revenue have not been changed. Some are flat fees,
others are variable. .The registration of S':lcnbusinesses
is more important than the revenue produced. Such license
taxes. are mainly regulatory. Others, such uS non-resident
laundries, can con~inuc on flat fees since it would entail
considerable cost for such business~~ to comply on the
basis of volume done at Arlington and/or other locations.
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Using the 1965 revenue fig~rcs.f9r the business.
and occupational lic~nse ta~ in Arlington, the loss in
.revenue which would result from the suggested revision in
rates is shown below:

Total Receipts and Penalties '$2,655,875

Estimated Receipts (NeW Scale) 2,O~~,229

Total Reduction $ 61l,64~ - 23%

The rang.e of rat.es.in the present ordinance
is from 8e.per $100 on \vholesale.bU'siness to $3. 00 on
hotels and motels. In the revised schedule (Exhibit I)
the range is from 0 cents per $100 to 50 cents per $100.

The rates suggested for retail and.service businesses are
the same at 25 cents per $100. It is further suggested
that Some activi~es now classified as professional be
reclassified as retail.

If the wish of the Arlingt6n Count~ Board 1S

to reduce the business and professional license~'taxes as
a source of revenue, the suggestions in Exhibit I would

. .reduce the revenue from this source by about 25 percent.
If the BOtlrd wished to obtain the same amount of revenue
as.is presently contempltlted, the suggested rates should
all be increased by 25 percent. In this ctlse, the rates
\olouldrange fr.om 10 cents per $100 on \oJholesal.emer.chtlnts
to G2.5 cents on professio:1s, telephone, telegr.LlphCOi7,?u;')-
ies, hotels and motels. Retail and service rates u••der
these circumstances would be in9reased.from a proposed

"25 cent rate to 31 or 32 cents.
If tllCnoard wishes to gradutllly eliminate

the business privilegc and license taxen as measured by
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gross receipts, the rates could be lowered ~n successive

years.
In conclusion, the rates in Arlington are

comparatively low as compared to other cities in Virginia.
Moreover, business locations' are influenced marnly by
economic advantage, costs and conveniencQ. The complete
elimination of the business license tax would substantially
increase the liability of the taxpayer for federal an~
state income taxes. Lowering of some tax rates only

I

shifts the burden to some other ac~~vity in th~ economy
of the area. ~he sugg6sted revision would provide ~ better
balanced privilege and license tax structure for Arlington.
It is not severe in its impact since the rates range from

\
a cents per $100 to 50 .cents.per $lob •. Such rates should
not hamper, the growth of Arlington's economy.
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FINAL ORDER

(Filed April 12, 1973)
THIS CAUSE came on to be heard this 12th day of January,

1973, upon the petition of the Plaintiffs for an order of exonera-
tion pursuant to the provisions of Section 58-1145 of the Code of
Virginia, 1950, as amended, Answer of the Defendant, opening state-
ments of Counsel, pr~sentation of testimony and exhibits, closing

arguments of counsel, and
THE COUkT certifies that the following facts were deemed

proved:
1. The Commonwealth Attorney has defended this application

/'
pursuant to statute, and

2. ~he Commissioner of Revenue has appeared and given tes-
timony touching on the application as required by statute, and

3. The Arlington County Business Privilege License Ta~was
enacted by the Defendant Board in 1949 and, among other provisions,
pro'vided in Seqtion 11-2 Of the ordinance, "It is the purpose and

I
policy of the County Board, in enacting this Chapter imposing li-
cense taxes for the privilege of conducting business and engaging
in certain professions, trades, or occupations in the County to
equalize as far as practicable the burden of such license taxation
among those hereby liable thereto, by adopting, for general appli-
cation, but subject to the exceptions hereinafter specifically set
forth, a system of license taxes measured by the gross receipts of
the business, profession, trade, or occupation in respect of which
the tax is levied."~ and further providing in part in Section 11-4
of the ordinance:" ••••which licen$e taxes shall be for the support
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of the County government, the payment of the County debt, and for
other County purposes. II

4. That rates for the various businesses, professions and
trades were established by the Defendant Board after advice of
professional consultants employed to study and recommend cateqories
and rates which was intended to equalize as far as practic~ble the
:burden of the tax among those affected thereby.

5. That a method of equalization of the tax among those af-
fected was developed by studies determining the average profit mar-
,gins for the various businesses, professions, and trades based on
,

!evidence of past performance and adopting the category of Retail
'Merchant as a base point, fixing a rate for this category and ad-
justing rates for all other categories up or down from the base
point according to 'their relative profit margins; the rationale
being to tax according to ability to pay as determined by the stud-
ies of the average operating or profit margin of each category un-

i:der the ordinance.
6. That from time to time the Defendant Board ordered stud-

ies by professional consultants to re-evaluate the categories and
rates therefore in keeping with the Board~s stated purpose and pol-

,

icy of equalizing the burden of the Business Privilege License Tax.!
7. That the Defendant Board consistently followed the rec-

onunendations of the professional consultants so employed with the
exception of certain categories which were bracketed prior to Jan-
uary 1, 1952, and the Hotel-Motel category from January 1, 1959 to
December 31, 1970, during the period of a so-called IIGentlemen's
Agreementll between the County Board and the Hotel-Motel Industry.
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8. That in 1959 a so-called "Gentlemen's Agreement" was
entered into between the Hotel-Motel Industry and the Coun~y where-.
by a rate far in excess of the formula rate was. placed on this in-
dustry with the understanding that it was to be passed on as a
local tax on oustomer's bills and that such "Gentlemen's Aqreemen't1i

continued in full force and effect until 1910 when a transIent
occupancy tax of Two Percent (2%) of gross receipts was adopted
for Arlington County: that the industry was directed not to charge
the Business privilege Tax as a local tax or surcharge on qustomer'ls
bills any further and the Industry's Business Privilege License Ta~

rate was restored to its formula rate, and
9. The Defendant, without evidence of a change in the Hote~=

Motel Industry's profit margin, arbitrarily enacted a rate in 1971,
to be effective in 1972, which increased the rate Three Hundred
Percent (300%) above the formula rate, in violation of equalizing
provisions/thereby entitling the petitioners to the exoneration

prayed for, and
10. The Court being of the opinion that the ends of justice

would be met by making an adjustment, now therefore
IT IS ADJUDGED ORDERED AND DECREED, that:
1. The Plaintiffs be, and hereby are, exonerated from the

Arlington County Bu~iness Privilege License Tax for 1972 as com-
puted at the rate of Two Dollars ($2.00) for each One Hundred Dol-.
lars ($100.00) gross receipts and the rate be, and hereby is,
established at Fifty Cents (50(:)per One Hundred Dollars ($100.00)

gross receipts for' 1972, and
2. The Treasurer of Arlington county, virginia be, and'

hereby is, directed to.refund to'the Plaintiffs such funds as each
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of them may have paid for their 1972 Business Privilege License
Tax which is in excess of the rate hereinabove established by the

Court, and
THIS ORPER IS FINAL.

* * * * *

ASSIGNMENT OF ERROR
<Filed April 23. 1973)

1. The conclusion of the Court that the 1972 Business Privilege

License Tax on hotels andmotels was arbitrarily enacted is not SI1pportedby

the evidence.

2. TheCountyBoardof Arlington Countyis fully empoweredto

enact a BusinessPrivilege License Tax on hotels andmotels ~d set ~ rate

so long as that rate is not prohibitive or confiscator,y and the Court err~d

, .1n-..l~n~?gthe 'rate' excessive without any finding that it wasprohibitive or'

'coniiscator,y, or any..evidence to ~PP9rt that finding if it had beenmade~
3. TheCourt erred in finding that the burdenof the "tax had'l,lot

been equalized, and in finding that there wa,sany requirement to equalize the

burdenthat could restrict the powerof the CountyBoardto enact the rate for

1972.
40 TheCourt erred in construing Sec. 58-1145 as empoweringit to

correct the tax rate under the facts of this case; the only assessmentwhich

maybe corrected by the Court is the valuation of the property that forms the

basis for the assessment, and the tax rate is not within the powerof the

Court to correct.

* * *
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