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IN THE
SUPREME COURT OF VIRGINIA

AT RICHMOND

RECORD NO. 730657

COUNTY BOARD OF ARLINGTON COUNTY

DOMINICK FOGLIO, etc., et al,

From the Circuit Court of Arlington County
Charles S. Russell, Judge

APPENDIX

PETITION A
(Filed August 25, 1972)

TO THE HONORABLE JUDGES OF SAID COURT:

.COMES NOW the Petitioners, ?y Counsel, and pursuant to the
provisions of Section 58-1145 of the Code of Virginia, 1950, as

amended, respectfully represents unto the Court as follows:



I
' The Petitioners are all engaged in -the operation of
businesses defined under Section 11-72 of the Arlington County
Business Privilege License Ordinance.
| IT

In January of 1972 a Business Privilege License Tax computed
at the rate of two dollars per one hundred dollars of gross
revenue was assessed and collectedvfrdm'each of the Petitioners.

I1iT .

The two dollar rate above referred to was established by the
Defendant County Board by amending Section 11-72 of the said
Business Privilege‘License Ordinancé in 1971 to provide said rate
in lieu of thévpreviously enacted rate of fifty cents per one
hunared dollars of .gross revenue.. |

Iv

The Business Privilege License Tax Was enacted to become
effective January 1, 1949 and has been amended from time to time
to add categories, establish rates and divide categories.

v

The Business Privilege License Ordinance is a general revenue
measure and provides in its terms that the burden of the tax shall
be equalized as far as pradticable among those liable thereto.

VI

In enacting the ordinance, the Board utilized as a standard
fbr setting the various rates, adjustments up.or down from the
rate established for retail merchants (Section 11-61 of the
ordinance) , accbraing to relative operating margins, as a vehicle

for équalizing the burden of the tax among those liable thereto.
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VII
' Thebraté‘setvin}197l for the computations of the 1972'taxf
upon'the:Petitioners' businesses exceed this standard by more
than three hundred»per cent and was arbitrary, capricious and
‘diseriminatory.
I VIII -

The arbitrary, capricious and aiscriminatqry action of the
Defendant has resulted in establishing Petitioners' rates so high
as to be virtually confiscatory and’prohibitive in some cases.

IX

The Commissioner of Revenue and Attorney for the
Commonwealth have been given notice of this_petition:pursuént to
.statute. ) |

WHEREFORE the Petitioners pray as follows:

A. That an order of exonératibn issue‘prOViding-
relief asvprescfibed by'statute.

B. That process issue requiring the attendance of the
Commissioner of Revenue‘for‘Arlingﬁon Céunty as a witness in the

probeedings.



- ANSWER AND GROUNDS OF DEFENSE

(Filed September 15, 1972)

The defendants, the County Board of Arlington County, Virginia, a
body corporate, by éounsel, answers the petition of the plaintiffs as follows:

1. The defendant is without sufficient information to answer
paragraph I of the petition, and demands strict proof of the facts pleaded
there.

2. The defendant admits paragraphs II, III, IV and IX‘of the
petition.

3. Paragraphs V, VII and VIII of the petition state conclusions of
 law which requires no answer by the defendant. |

4, The defendant denies paragraph VI of the petition.

5. All allegations not specifically admitted, avoidad or denied, are
denied.

6. The defendant further alleges that the tax referred to iﬁ the
petition is a reasonable tax levied in accordance with law and that the rate of
the tax'is a proper exercise of the discretion of the levying body.

WHEREFORE, having answered fully, the defendant prays that the peti=-
tion be dismissed, that final judgment be entered against each and all of the

plaintiffs, and that the defendant be awarded its cost expended in this action.

* % * * *



PROCEEDINGS

* * * * *
OPENING STATEMENT OF MR. BATCHELOR
[Begin Transcript, page 5, line 20]

I would like to state at the outset that we are not’
attacking the ordinance itself as to its constitutionality,
or as to the effectiveness of the ordinance; what we are

directly attacking in this action is the application of this

[Tr. 6]§ordinance to these particular taxpayers whdmgggvaffecEEamnhdey

Iits'taxing provisions.%
[End Transcript, page 6, line 2]
% % % * *

[Begin Transcript, page 18, line 12]!

We suggest to the Court thatuther appropriate method
.for the Bogrd in order to properly change the éategories of
taxes under the éross receipts tax is to make a study of the
gross receipts tax, and to determine if there are éppropriate
changes within the economics of any of the businesses, or
professions,‘o£ trades, which would suggest that the rate of
return is hiéher, or lower; as the case might be, which would

justify a change in rates, or a change in the groupings they

are placed in.

[Ehd Transcript, page 18, line 20]
% * * * *
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OPENING STATEMENT OF MR. FLINN
[Begin Transcript, page 20, line 2]

THE COURT: Excuse me, Mr. Flinn, doesn't this
section allow the Court, or require the Court to intexvene
upon a showing of nonuniformity in the application of taxes?
‘The taxpayer'doesn't have.to show it.is cqnfiscatory, or,
érohibitive. This thing says, and I read it --

MR. FLINN: That'é the =~ |

THE C6URT:. 58-1135, "In each sucp proceeding the
- burden shall be on the taxpayer to show that the property_is
assessed at more than the fair market value®, that's in the
“case of ‘real ‘e:state'-"tax,wory "That.the .<.a.ssessment:ai$ not
uniform in'its application?;aor;iﬂIffthefQ@ﬁrtvinnitsrdisCretﬁZF
ffiﬁds-théﬁinsttiééfwou1d~b§Amét-by?making an adjustment-that:
it shall not be nécessary forAthe taxpayer to show that
intentional;'syétematid and willful discrimination has been
made. " ‘ _

' MR.'FLINN: i think =~ I don't think that the kind
of uniformity that has to be shown with respect to real propéfzy
tax has to be shown with respect to license tax.
| I think my argument on‘the law would be that "‘there

could not be any. invidious discrimination, and the same‘

standard of uniformity that applies in the case of real properif
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_doesn't have to be applied. The standards of uniformity are
[Tr. 21]xbest described by the propositioh that it's only a tax that's
prohibitive, or confiscatory that violates the standards here.

At this time I would only suggest what my argument
would be, outlining, and on the question of this requirement
to equalize, since that's a self-imposed requirement, and
§ague, I think, that any later measure was in the discretion
of the legislative body,of the County Board in this.case,
wouldn't have to be consistent with some interpretation of 
what the appropriate meﬁhod of equalization'was.

So there would be no substantial argument on the
fact here, but arqgument on'what-the"-law'was*that‘should
apply to these facts. |

[EndvTranscript, page 21, line 12}
* * * * *

[Begin Tfanscript, page 21, line 13]

TESTIMONY OF PAUL H. BEESON

- * ‘MR’ BATCHELOR: Your Honor, I would like to call-”
. Mr. Beeson.
‘Whereupon,
‘PAUL H. BEESON
was called as a witness on‘behalf of thé Piaintiffs, and havih#

: been duly éern; was examined and'testified as follows:

e



‘BY MR. BATCHELOR:

+Q + For the record, would you state your name, and your

occupation, sir?

A Paul H. Beeson, Commissioner of Revenue, Arlington

22]County, Virginia.

Q Mr. Beeson, how long have you been associzted wiﬁh
the Commissioner of Revenue's" Offlce in Arllngton County?

A 28 yéérs.

0 And how l§ng have you been.CommisSionef of Revenue
6f Arlington County?

A Since 1969.

Q Mr. Beeson, prior to that, to assuming the duties
of Commissioner of Revenue for Arlington County, were you
the head of the Bu51ness Prlvllege License, or Business Llcen_z
.Section of the Commissioner of:Revenue's Office? .-

A Well, 1mmed1ately prior to .1969+I-was Chief Deputy
Commissioner with overall charge of the office:'and then from
1958 back to 1945 I was Deputy.Commissioner'in_charge of the
Licenéing Section.

Q Now, Mr. Beeson, directing your attention specifi-
caily to the Business Privilege License Ordinance in Arlington
County, are you familiar with the circumstances giving rise

to its enactment in the countyvby the County Board?

A Yes, I am.



Q At the time this ordinance was being discussed,
being studied, did you participate in the formulation of a

report to the Arlington County Board relating to various

[Tr. 23] recommendations relating to license taxation?

A ‘,Yes, I did, in conjunCtibn-with the study cthat was
being made by the University of Virginia.
0 And_You, I take it, you and Mr. Fisher were employed
for the purposestf assisting in that study by the University
of Vitginia?
A We were paid on an hourly basis when we wofked after
5 o'clock, of Saturdays and SundaYs; during work hours, no.
0 Now, this study was ultimately forwarded to the
Arlinqtqn County Board, I take it?
"A-~': Well, it was at the request of the Ccuhty'Board.’
Q .~ And at the time the Arlington!County 'Board: received "
.this report there were discussions with you and Mr. Fisher
with regafd to liéensing, and to the various aspects of the
licensing presented under this recqmmendation? |
A Let me answer it this way: Over a périod of several
months there were diécuSsions with the County Board and the
University of Virginia, leading up td the pointvbf_thefadoption
of the final ordinénce.
Q Now, in the adoption of the or&inance, was a rationa14
established for taxation of‘the various occupations; businesées:

and trades affected by the ordinance?
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A Well, as to gross-receipt type licensing there were

[Tr. 24] various rates among the broad EI;gngications_éuch as persbhal
services occupations, retail meréhants, séecial occupations,
and so on, and were assigned a tax rate.

Q Now, what was the rationale behiﬂd these various
categories these taxpayers were placed in?

A Well, operating margins were established for various
kinds of businesses and professions, and the retail merchant
was considered to be the base point in all other types of
businesses and occupations, an extension upward, or aown from
that point; the tax rate at 12 cents for each hundred dollars
gréss receipt‘was‘assigned~to a~retail*merchaﬁtp“so”frOm
determining the rate to be'applicableifor  a professional-
'occupation,'ﬁhen-personal services occupation, the rate then:
would be two hundred times the retail rate, a contractor --

Q Did you séy two hundred times, or'twd;times?

A Twé times, excuse me.

THE COURT: 12 cents was originally adopged for the
retail merchant, so personal services was 24 cents, something
on that ordér?

THE WITNESS§ Something on that 6rder, yes, sir.

THE COURT: What kinds of broad categories did you haje
for these initial rates?

THE WITNESS: Retail merchants 12 cents; wholesale

-10-



‘tTf‘ 25] merchants.li cents; manufectorefé 11 cents; builders.and
'developers, there was a braoket system, renting of houses,
-epartments, commercial establishments, 15 cents. |

There were deviations in four cases, beginning with
the special occupations, contraotors, builders.and developers,
_emusemehts, which was corrected two years later.

Ae to those four, they were on a bracket eystem.z
For example, from zero to five thousand tax receipts, $10,
from five thousand to ten thousand, 815,

BY MR. BATCHELOR:'

Q.- They were not encompaésed:undef the'qrossvreceiot"
aspect,. they were bfaoket%type{ |
'~A.;.~There,was a little oppostion for several years
aQainst it, and then it was changed asve’result of the stuoy
that was made in 1951, | | o
.Q_ Now, with regard to the categories that were unde:
the gross receipts tax, did I.understandAyour testimony to be

"~ that this wes predicated upon the rate of return?

| A fOpereting margin. | |
‘4.Q ' Operating.mérgin.‘ And what was the purpose of that,

Mr. Beeson? |
A Weli, ability to pay, really. An 111ustratlon would

- be ‘the retail merchant, let's say a grocery store, the operatinq

11~



[(Tr. 261 margin would be ﬁhe-differénce.between the qrdss‘;eéeipts;'the_
cost of the goods purchésed_fof reﬁail, and the contractual
obligations upon the éersonvin~the establishment. 1If a mgrchan?

has gross receipts ofile0,000, and these purchases are $lQ}OOO
his operating margin is only $20,00Q. |
Noﬁ,_fo take it to the extreme, a professional
.person; such as an attorney at,la&,‘or a medicalAdoctor, the
- operating margin is quite high becauée'he has various things
that he has to buy, and so that establishes a rationale for
having the‘different tax rate.

0" Then the rationale behind'this.was to establish a
rate which each of the particular classifications could pay?

A Yes.

Q ‘And were they similar, of were they equal in nature
as close as practicable?

A - The original study established this, that if the
retail merchant has a‘Base of one hundred, then the wholesale
-merchant would be 72, 70 percent; the contractor would be 1.80:
professional occupations 360; personal services occupations
200; business services 100; repaif services 100; amusement
businesseszzso; manufacturers and processers 72.

So whatever tax rate the)mérchant has is multiplied

by'these percénﬁaée points to bring out your rate applicable

f12-'



[Tr. 27]to the persoﬁs in the other cééeqories.
| Q - Then .the practical effect of these flgures was  to
see that based on proflt each person pay essentially the same
. tax?
A. You are attempting to.get the point perfect,

perfection is not to be had.

0 Just as far as practical?
A Yes, sir.
Q Now, when the ordinance was enacted it provided for,

in Sectlon ll 2 of the ordinance, it provxded for thls type
of equallzatlon; did it not?.
A . Yes, it was under what wasgknowﬂuthenpas-Seqﬁion364;

Vand was listed under a "hotel" every person ehgaging in any
of the fbliowing.personal serﬁices esgablished the tax rate
was 25 cents for each $100, which here is. twice the retail;
and then iisting bf type of business, barber shop, beauty
parlor, a hotel, and going on to --

| VTHE COURT: Well, what you are speaking of now is
the orlglnal rate appllcable to all personal serv1ces bu51nessés,
25 cents? |

THE WITNESS: Yes, the retail would be 12 cents;.

~and two fiméé the rétaiiffate would be ‘the personai services

rate.

13-



. [Tr. 287]THE COURf: And that initially applied to hotels,
which is a sub-division under personal services?

THE WITNESS: Yes, sir.

THE.COURT; It falls in the personal services
category?' |
| THE WITNESS: Yes, sir.

BY MR. BATCHELOR:

Q fbu didn't have gnything on motels?

A We didn't have any motels, we only had 167 bedrooms
in all in the hotel industry in Arlington. |

Q Now, subsequent to that time there were motels that
came into being, and the ordinance‘was amended to- include
thém'in:thé same category as the hotels; is thaﬁ true?

A Not for-the purpose of including motels. However, as
time went on it came out hotel-motel, rather than hotel.

Q Weli, for purposes of taxation under.the ordinance
hotel meant motél?

A It did indeed.

Q All right,.sir. Now, getting back to the section
that related to the "equalize as far as practicable”, ﬁhe tax,
this related to these various categories, and to the view that
~ there would be updated studies from time to time to determine

if there had been any marked change in the cost of doing
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s

[T?'ééJ business in any of these categories; isn't that correct?

A Yes, the first one was in 1951 by the University of
‘Virginia; i‘participated in this study.
| Q- .What was the result of that study?

A The recommendatlon was that there had been no
materlal changes in operatlnq marqlns, and a strong recommen-
datlonvwhich was followed by the Board to abolish the bracket
system on gross reeeipts, and go directly to the tax raée on
gross receipts. |

| 0 And that was doné?

A ' That was done.

Q ' Now, with regard to the hotel«motelr industry, was
there a time when a gentlemen's aqreement was entered into with
the County Board and the industry whereby a rate, a substantial
rste Was established for that industry, and it was passed on as
a sur-charge ‘without objection, or anybody d15cussmng it, let's
put it that way?

A I knew this, but I was not in on any of the dis-

cussions, so I have no direct knowledge.

Q. You were aware of it. How did you become aware of it+
A  The discussions with the then Commissioner, Mr. Fishe*.
Q I see. Now, did there come a time when‘you appeared

before the Board as a result, or you were present at a Board

-15-



[Tr.30] meeting when a further study had been made by Laurin Thompson
of Ceérqe“ Mason Uhiversity; and a discussion was had with.
regérd to this particular category under the Gross Receibts
Act, that is hotels and motels.
AI fhere again I was not consulted on that study,
',éithough I Qas aware of what was going on; and did participate
in the report. |

o Now, as a result of that study -- 1let me show
you some notes, Mr. Beeson, I know it's hard to ask you to
remember the many.things that happened in the county goéernmenﬂf

I have some Clerk's notes here that might help you
to refrésh yéur recollection, +if the Court-will indulge me.
oA % I‘misunderstood your question. I thought .you were
spéaking of‘the study made by Dr. Laurin Thompson.

Q  No. It was about the time that this occurred.

A I see. This was a separate, distinct matter from
ﬁhis study., it ‘is an=outgfowth’of the occupancy tax which
began -~

MR. FLINN: ExCUse me. May.I ask that the witness
identify the event that he is talking about?

THE WITNESS: .Yes, it is a minutes of the meeting
of the Arlington County Board on the date of August 5, 1970.

MR. FLINN: And what is the precise subject under

-16-



[Tr. 31] discussion?
THE WITNESS: The matter is, "Hoaring on Amendment
to the Business Privilege License Ordinance."
BY MR. BATCHELOR:

Q And at that time --

A I was there.

Q Yes, and were you called upon to give them informatibn
and advice with with regard to the category of motels and

_hotels? |

A Yes, sirf

.Q  And at that time what did you:indicate to the Board?

A Very briefly I recommended  toi:ithe ‘Board-that day:' *

,going'baok'to-the;original formula; and subsequent they did
adopt a rate of 50 cents on each $100 of gfoss receipts.

Q Mr. Beeson, was that because the rate of return for
the motel and hotel industry had never‘chénged appreciably
from when it was first adopted?

A I had no knowledge of the industry itself because of
the lack of ability to get into the corporate records of most
of the corporations.

However, in discussions with members of the motel
industry on several occasions prior to the Board meeting in

- conjunction with the transient occupancy tax which went into

- =17-



tTr?32] effect Juiy 1, 1970, it was my feeling that they were doing
| quite well; that they were not prospering as much as we assumed
they would, and in view of havihg nothing better than that we
simply had to go back to the original philosophy that their
rate would be an extension of the rate applicable to a retail
.merchant; or two times. |
THE COURT: Well, I'm a little confused. 4I thought
the retail merchants' rate was originally set at 12 cents,
and the personal services rate at 25 cents, which would be
~ double; and the motelé were sub-divisions under the category
. of pérsonal services.
How do you maintain that”wheﬁ you take'the motels:
vnat,50'cepts;'h0w do you maintain the relationship?
THE WI&NESS: Well, the retail changed to 24 cents
over the years, so two times that.
| 'THE COURT: I see. This has been a series of grac
changes?
THE WITNESS: Thatbhés been a change over the years,
évery two, or three years.
THE COURT: Every time’was there a study when the
rates went up?
| THE WITNESS: Nb, sir; as the raﬁes go up it is

corréspohdingly the same.

-18-



[T, 337 THE COURTI All the rates, seross the board, biy"thé
same proportion, more or less?

THE WITNESS: More or less.

THE COURT: Would you say the history of theithing hap
been for the relationship between the categories to remain
felatively fixed, even while all the rates go on up together?

THE WITNESS: The relationship has been fixed, we
will say, Qith the exception of the motel-hotel. For example,
the current rate for retaii merchants which is your base, is
24 cents; professional occupations is 65; personal services
occupation is 52,

| Here is a deviaﬁion hefe;rbusiﬁessiservices
focéupations is - 26, it should only be 24 because. that would
be eqﬁal to the fetail merchants. Repair services occupations
is 26 where it should be 24. These deviations are very, very
minor.

BY MR. BATCHELOR:

Q But in the case of the motel industry they have been
rather‘dramatic, have they not?

A I would have to accept that word.

Q - The differentialnipltheqrates.

A Yes.

Q Under the rationéle<of'equalizing this, based on the .

_]_-9..



[Tr.34]

coét Qf doing business that was originally established, two

' times the retail merchants' rate, would make in this particulaﬂ

jcase the tax 48 cents, or 50 ceﬁts, as opposed to the rate of

$2 which is two percent, or three hundred percent more than

‘that rate?

THE COURT: I have a feeling, Mr. Batchelor, that

- I jumped you ahead by my questions, which is the end of the

story, and you wanted to go through a chronology; as a matter
of faét, I sort of left off the chronology.

If you would go back and bring me up to date I would

" appreciate it.

" BY MR. BATCHELGR:
ZQ:Mwahe-Laﬁrin Thompson repért,\Mr;,Beeson,: was thgt:
an updatéd study'of the Gross Receipﬁs‘Tax Ordinance with
certain recommendations?

A I don't know how deeply he went into the matter,

. I just saw the final report.

o} You did see the répoft?
A Yes, sir.
Q "And it did relate to gross receipts and recommended

specific changes in it; did it not?
A I don't know whether I have a copy of the reporﬁ.
Q Let me show you a éopy of it.

(Handing document to witness.)

-20~



[Tr;35] ’ A In some cases he suggested that the rates be lowered;
| and in other cases he recommended that they be increééed; in
other cases he recommended no changes at all. That is the
‘report dated April 18, 1967,
0 Now, during thislperiod of time there were certain
"éhanges in the tak picture in tﬁe county as a result of the
enactmént of the sales tax, and the authority for thé county
to‘impose'a transient occupancy tax.
The transient occupancy tax was a tax designed to
be added on to, I assume, any transient that took a room for'
hire in Arlington County.: It was added on much -as asprevioué
business license tax had*been-added'onwas+azsur7charge;yié‘that
- correct? |
A 'My understanding the moﬁel-hotel business was adding
on the bill an item called "sur-charge". For example, if the

- room rate was $10, the sur-charge would be 20, or 30 cents,

depending on whether it was $2, or $3.

0 . That was when they were operating under the gentlemed's
agreement?
A Yes, and then when the transient occupancy tax came

along which specifically stated that there shall be a tax on
the transient of two percent, that is when I had to come into

fhe picture and tell them they could no longer show that as a

-21-



[Tr:36] .sur—charge, or as tax because we in fact'now had a tax, and
the 6nly reéommendation I had for them was simply a matﬁer
for them to change thei; work structure.

0 Actually they never realiy haé a right to.put that
on, did they?
| A . They had no legal right‘at all.

Q0  And this was sort of a mutual agreement that
occurred, however illegally, betWeen the county and the
industry for a period of years prior to the enactment of the
sales tax. |

THE COURT: Was the.transient occupancy tax a ﬁért oﬁ
the sales tax package? |

ﬁR. BATCHELOR: It's in addition to.

THE COURT: Was it enacted at the same time?

THE WITNESS: It was enacted in 1970, effective
July 1, 1970. It's a bill unique for Arlington and Fairfax
only, granting them the autho;ity to have a transient tax.

MR. BATCHELOR: Which they exergiéed, and'imposgd.

THE COURT: Then the gentlemenfs agreement.that Mr.
Batchelor referred to was in fact over what.period of years,
do you know?

| | lTHE WITNESS:» It was éfféctive January 1, 1959

through 1970.

-22-



[Tr.37]  BY MR. BATCHELOR:

Q 'And at that time the tax was imposed, the two
percent occupancy tax was imposed.

A That's correct.

- Q And at that.time the.Boafd reduced the rate of the
.industry to'SO.cehts per hundrea. |
A  Effective for the license year 1971.
o Effective January lst, 1971.

A It went down to 50 éents.

0 Which was close to the original rationale estaglish;$i
4for'thisrihdustry in the.enactment of;ﬁhe ordinance. |

A' Yes, it was.

THE'CQURr}' At thatgtime the retail mérchantg'
rate was what? -

THE WITNESS: 24 éénﬁs. It came out 48 cents, but
it wés'rpunded off to 50 cents.

THE COURT: All right, sir; .

BY MR. BATCHELOR:

Ql So that meant at that time, br effective in 1971,
that'all»these other ﬁaxes were imposed, the gentlemen's |
-agréement was canceled. The tax rate waslfhgn close to what
it was originally set at hhen the ordinance was enacted; and

“then in 1971, the summer of 1971 there'was a departure in the

3.



[TPy38] enactment of the new rate 6f $2 per hundred, or two percent
under the busihé#s privilege license tak, to be effective in
1972,
A Yes, sir. In fact, it was license year 1972 that it

was increased to $2.

o) Which was two percent gross.
A Two percent.
Q And that was an increase of three hundred percent,

is that correct?
A Well --
"0 oOver the 50-cent rate.
A Yes. The rate for 1973 is now $3.
0 ‘That's an additional two hundred percent, or five
hundred percent éver the rate established in 1971.
A If your mathematics are.correét, ves.
Q Well, it was 50 cents in 1971, and ~--
THE COURT: I can do it better this way, has any-
thing happened to the retail merchants' rate in those years?
THE WITNESS: Well, for 1970 the retail rate was
. 20 cents, in 1971 it was increased to 24 cents; and it is
holdingvat 24,
THE COURT: All right.

BY MP. BATCHELOR:

~24-



[Tr.39] Q N When you say holding at 24, that's ﬁhe raﬁe‘for 1973,
is it not?
A Ygs. ‘

THE COURT: So if we are congéructing a parallel

taﬁle,for 1970 the-retail'herChantS' rate was 20 cents; and the
;ﬁotel rate had not yét dropped to 50, had it?
| MR. BATCHELOR: §$2.

THE COURT: $2 in 1970, is that correct?

THE WITNESS: That is correct.

THE COURT: Then in 1971 the_retail merchants' rate
changed to 24, and the motel’rate“dropped”td”SOVcénts?”"‘.

THE WITNESS: Yes, sir.

THE COURT: In 1972 the retail merchants' rate is
24, and the motel rate is - | |

THE WITNESS: §2.

THE COURT: -- back up to $2. In 1973 the retail
mérchants' rate is 24, and the motel rate is $3.

THE WITNESS: 24 cents, and $3.

THE COURT: But in 1970 whén the motel had the $2
rate before, as aéainst the‘retail me:chants' rate of 20 cents,
that entire $2 was, according to your information, being
passed on to'the consumer, the customers, as a sur~-charge on

the bill?
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[Tr.40] THE WITNESS: Not after 1970.

THE COURT: I'm really thinking of during 1970.

THE WITNESS: Well, durin§ the fifsf six months 6f
1970 they may have passed it on. Effective with the transieﬁt
occupancy tax 6n July l,_1970, they could no longer pﬁt it on
fhe bill.

THE COURT: Now, how closely after that cﬁanqe; that
is the adoption of the transient -- the effective date of
the transieht occupancy tax did the Counﬁy Board reduce them
from the $2 to 50 cents?
| THE WITNESS: The hearing was in August, 1970; and -
the'new rate was adoptedueffectiveufOr:licensing-for9197l.

THE CbURT: So presumably there was a period of
six mpnths when the hotel operators had to absorb the $2
rate, the last half of 19707

THE WITNESS: I might say they had had a windfall
the first six months of charging the sur-charge. That might
“have been put into escrow, and ih.197l they had to come up with
less money to pay the license because the currént year license
was bésed - they might have had a slight economic advantage.
| BY MR. BATCHELOR:

Q The Board took the action immediately after the

implementation of the transient occupancy tax, and that became
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[Tr.41] effective on Julyll, 1970?
A Yes, sir.
0 And then in August;ét thg ppblic heéfing on the
adjustment of -this rate they adopted the SO-cent rate;'ana that
‘became effective the following January 1st?
A .That is correct.
0 These rates are payéble on gross business for
the preyious yeaf? |
A Yes, they are. o

0 | And that was the death of £he gentlemen's agreemenf
between the Board and this péfticular industry in the couhty?

A1 guessAsq.

‘Q_, Now, when the ratc'for this particular industry in
the county_wéé increased in 1971, to 5e effectiv¢ in. 1972, to
$2 byvtﬁe Board,Awas'there'any infofmatién furﬁished as to any
change of fatedof return,iﬁ the industry?

A . Not to my knowiedge,

[End Transcript, page 41, line 17]

* % * * %

[Begin Transcript, page 42, line 2]

Q Mr. Besson, just one last thing, all of the people,
the companies affected under.“the business privilege license
tax, gross receipts, were one class and divided into various
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[Tr.42] categories for thevpufpose of equalizing the tax; is that

.correct? .
A Yes, equalizing it by --
Q . .Tax rate, But they we%e all 6f the samé class, the
taxpayers?
A Thét'is true.
[End Transcript, page 42, line 10]
* * * * *
[Begin Transcript, page 42, line 15]
| Q " Mr. Beeson, dp'you recall what years motels were

first introduced as a separate category?

A Yes, the change was adopted May 5, 1958; effective
January 1, 1959, to change the rate from 36 cents for each
$100 to $2.for‘éach $100. |

Q - Now, had motels beénAmentioned in whichever section

was in effect, éither 11-58, or itS’predécessor section,

personal services section; were they mentioned as a category
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[Tr.43] in either section?

A Prior to the changé théy were under personal service
occupatiéns; and when the chanpge occgrred they were deleted
from the personal sefviée occupations and set up‘in atsepérate

| categofy.'- |
| Q | ‘Well, the issue that I was trying-to get ﬁo, I
believe you testified that in 1949 only hotels were mentioned,
not motels.
The question I Qas tryiﬁg to get an answer to was
" whether or not between 1949 and 195§ there was ény addifion
.in the 11-58, a»category;forhmotels., - ”u;uwggyanunam;u;ﬁ¢\
,A‘ In_the ordinance just prior:to January;l,gl955y3:nf;
hotels were listed in pérsonal service occupatio;s.ﬂl |
THE COURT: At what rate, éir? '
-~ . THE WITNESS: At a fate of 36 cents for each hundred
of gross receipts; énd then- when the ordinance was adoéted, or
rather amended éffective Janhary 1, 1959, it showé.that hotels
were deleted from tﬁe persdnal sérvice occupations, and a
separate classification seﬁ up known és Section 11-72,
defining every person'ope:ating a hotel, or motel shali pay
é tax of‘$2 for each $100 gross receipt.. |
BY MR. FLINN: |

0} Was this the first-t;me that motels had been mention%d
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(Tr. 44] at éllé
| A That was the first time that théinrd "motel":
 appeared in the o;dinance.A - '—'AH |
Q - Were-yod famil&ar with aﬁy other proéosals.that were
'considered as'a'basis fof estéblishing a fate for the 5usiness
brivilege license tag at Ehe variqﬁs times that the tax rate
was considered?
A~You testified here.aboﬁt the standard that was
reconmmended in 1949;.were you,awaré of'o£§er stanéards that

were under consideration at that time?

A  You mean as to licensés measured by other than gross

S xYece ipts? S I I AT A SR A < B e ROR LA
Q.. No, other than by this formula of differentiation

between categories. w
A .1 don't think I really undersfand the question.

Q -- You testified.that, for example, using retail
merchants as the base of one hundred, that professionai
occﬁpations.would be taxed at a rate of 360{ personal services
.at a rate of ZQQ,.and I beliéve repairs at 72 pércent of that
of retail merchants as a base of one hundred. .

- Are you aware of whether or not there were any

other formulae for distinguishing rates between classes that

were considered at that time?
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[(Tr. 45] A :Well, there Qereléther ﬁéyé of”levying'a license
tax considered, such as value added, but it wasvnot addpted
because it was too éostly £Qmadminister, and costly for the
business‘man to maintain‘thé records.7
Q- ‘NoQ, as I uﬁderstand your.testimogy, I think that the
éssential considefation t@at was used in adopting the formula
tﬁat was adopted by. the Univefsity-of Virginia sfud&, was the
profit margin; is that correct, sir? |
A The operating margin, .
Q The operating margin, Now, were there other factors
',tﬁat'were‘cénsidered and r?jected.in preparing'thaﬁ‘sﬁudy;‘” .
othey than the operatiﬁg"m&rginS?“ f“5 e b SRR e T
.f;cALﬁ.ﬁThe one that was given cohsideraﬁioﬁ, other than the
gross recéipts.method was the yalue added.tax. ,

-7 Q “Are there other’formulae? I believe the repoft by
the University of Virginia speaks about considering éhe nature
of the market iﬁ thé community as a.quéstion that might'be
_consideréd'in establishing ﬁhe rate for business privilege»

_ licenses.

A Not the rate itself; the'philésophy was that.people
deéii@g in the market, it wés only rational fhat they should
‘pay for the-ﬁsé bf.thé market. |

Ceftainly Arlington County has established, what we
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[Tr-46].héve here, the b&siness man has every rightlto.pay for the use

of'thé market that has beenAcreated by fhe economy of Arlington)

Q And wasn't it consjdered in that~study that in
establishing a rate of ;he tax it was.at 1eas£ arguable,‘some
people~arggea, that'the.pgrson considering what the rate would
bé would look at the nature of the market.in-that comﬁunity,
and establish a rate for that particular category of busines;.

| A  No, thgre was nothing of_that néture considered..

Q Wash't there language to the effect that the market
in an urban community for doctors anq lawyers was better than
it wbﬁié be in a rural ‘community? - - = inicl Chepniaes Tl

-

I believe I recall languagé'ﬁOTthaﬁ efﬁect in the~

_}949;Uniyersity,of-virginiavstudy. PRce s e

A Yés,gperhaps I can find it,‘it'éiin here. Let me
use my own words on it, Ceftéinly.a-medical doctor would
want to -~ . if he: WereLgoing int@ practiée he would want to
véstablish himself in tﬁe most deSirable location for him, and
it would certainly be in the urban, as opposed to the rurai
comﬁunity; the gravity is towards the g:eatest'possible
‘potential. | |

Q- Ye#, and I was trying to get to the quesﬁion of
whether or not fhat was a factor that those that made tﬁé study

said cquid be considered. -
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[Tf-47] A This is more or less stated ln the explanatlon, or

the justification for a bu51ness privilege license tax.

Q  Tax as a whole? . .
A . Yes.
0" Now, were you ésked in 1970 to COnsider the proposal

for an amendment of the bqsiness privilege license tax?

A I discussed it with the Board;.it wasn;t the sole
item. I made a projection of possible revenues to be received
at various tax rates, and I think one of the projections was

40 cents, and another 45 cents, and another one 48 cents, and

as a result of the meeting the Board established a rate of 50"'

»

ey MR ' PR AY W

qentég,m TS 2 SN
9 .« Now, .are you familiar with what the considérations:

were that went'ihto consideriﬁg whether ic‘would be 40, cr 48,
or 42 cents? |

A - You mean. ==. .a-o = =0 SR

Q .- They were attempting to apply the standard_recommendeh
by the 1949 study in all of these rates, or were there other
standards that were offered as.a basis’ for the va:ious rates
that you had to considex?

A The only stahdard that was uséd was the original
S£andard that the hotel réte would be twice the base rate

assigned to retail merchants. -
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[Tr.uéj | Q9 Do you-know wgéf the reésgn wés°for theséhsmail
| deviations, but nevertheless these various alternatives that
were.offered;'why was it that they didn't equal exactly -
twice the rate? . |
A Well, I just made the projections on various tax

rates, it was up to them to hake the seleétioﬁ.ofmthe tax rate
théy wished to adopt. |
| 0 But, let's say -~ was one of the proposals 42 cents,
and oné of them 50 cents?

A I think I took in a two cents increment, from 40 cents

UP. o e RN C e
0  Could you give rcasons why they:might -adopt.a
. dz—centtrate:as;opposed_tb a_SO-cent rate ~fi:“&i‘[t”w
A - It is purely up to the County Board to make that
.judgmeﬁt. - e
Q - Well, what were the facts thqt you considered in

deciding whether to piCk.42 asAdne alternative, and 50 as anotHer
alternative?

,A. For the purpose of giving the Board an opportunity‘
to know how much revenue would be attained if they used Rate A,
B, C, D. L '

. Q  So what you wefe,doing'was projeéting a“tevénue

- producing a tax of the rate?
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[Tr.49] A That ‘is cofreéé.
0 I would like to go back again to 1949, and look at
the rate in variqus categories, perhaps select'a couple as
examples, pefhabs the retail merchénts, ré;e 49; and the.
'}professional occupations rate.
Was the‘proposai of the sﬁudy that tﬁe professional
océupations should be'taxéd 360 percent of the rétail merchant4?

'A_ Yes, that was the original recommendation.

0 And what was the actual?

‘A As adopted by the ‘Board? They did not follow that
| principle, the fact that the.professional-ﬁeoplé are in the” ..
bracket system. For.example;'$10“ifvhis gross“dqes”not'excéed
$5,000;.if it does not exceced $12,000, then it's $35; if it
ekceeded $12,000, $75;‘if it exceeded 525,000,'phe maximum
then was $100. . T
‘*"MThe saﬁe ﬁhing happened-as to contractors, builders
and developgrs, and amusements; the others did have the 12
cents, 20 cents of éhe one hundred~gross receipts.
Q So at $5,000 it's not an'accurate}refle§tion of
the rafe_all across the board,.at $5,000 would havevbeén
26 cents a hundred on professional occupations at thét time.
, ,

‘A That_éas the gross inequity of the thing. If a

person.had an income of $4,999, he would pay $10; . if the gross
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.[Tr,50]was $5,Col, it would then go up to $35.

VQ $35, sb his rate could.jump with an increase of the
- $1 on income,.his rate wouldpéo'from 20 cents a hundfed to
35 cents a hundred? |

A | - If yoﬁ would'put'it on a;graph it would gd up very:
sharply. B

| 0] | And how long did this bracket system-stay in effect?
A Effective from '49, '50, '51, '52, and then it Qas

corrected and went to a tax rate on gross receipt.

Q And was this across the board in all the business i
privilege license tax? = -~ iw 7 mntiees
'm”'A“”"th;“no, all those on a bracket system went to a tax

“rate on gross receipt.
Q vAnd'ln l959,vthen; could you compafe the rate between
retail merchants.and professibnél occupations?
A The professional rate then was 65'¢ent3) and the
retail was 18 cents.
- Q : Was there any recommendatibn to change the rate that
. had been proposed in 1949, the 360_péréent'rate that w§s made?
» A i Weli,nit was an outgrowth of the study, the 1951
vstudy,made»by the University‘of‘Virgihia,_showing that it
Was.ineqﬁitable‘tovuse the‘bracket systeﬁ;

Q,' But- was it their recommendation to kéep the 360 per-
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[Tr.Sl]icent aifferantiation,between retail merchants and profeséional
Ioccupations?' K |
A Zes,.it~waé; théy*gaid,ghay thevdifferéncé.betweeh
the various categoriés.:emained unchanged. |
Q  .And as I'cOmpute it,'65;cen£s is pretty close to
’360 perégnt-of 18 eentSQ
A Righf.clbse.
Q« Now, using.1959 és anothe£ year of example, what
SWére the rates in 1959 6n retail,ﬁerchants and professional
occupations? | - |
A In 19697
Q- 1959,
“A. . :'59, professional'occupAtions,65 cents; retail
merchapts'zz cents., - | |
- 'Q - And what are the rates for those two categories now?
A" As.of thié'year?~ |
Q- Perﬁaps_you_can give us thé rate 6n"72,'and if
there is any change from 72 to '73.
A Well, the retail rate for‘iast yéar ended this
year, 24 cents; and £he professional occupations is 65_cents.
Q Now, has there been any study ;hat recommended a .
~change of that ‘360 pefcent factor?

A Well; Sﬁbsequent to the original study, only the
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f@r.SZ]bneithat was made in 1959 by the UniVersity of'Virginia, and

another one that was made in 1967 by Dr. Laurin Thompson.

Q- Did those recommend .any change 1n the 360—percent
. 1 .
factor?
A  The one in 1959.recommended no changes, and Dr.

Thompson as to thosé'two'catégories recomﬁended that professioﬂgi
occupations be reduced frpm_ﬁs_centé to 50‘cgntqj'§nd_retaiif
mérchantsAbe redﬁced from 26 centé'tg'zs cents.
THE COURT: That was inAthei1967 Thompgon report?
. THE WITNESS:'»Yes,-sir. B . | |
THE'¢OURT;~ And that is the.one.where he - recommended
the redhcfiqn in motels from-$2 to.50 cents?.
STHE WITNESS: That is cbfrect,,sig.
BY MR;;FLINN: | |
Q Do you know whether'of not that was ever followed
in the period .from 1567‘to 19722 . |
-* THE COURT: Which?
"MR, FLiNN: The recommendation with~f¢spect.to the
ratiO;beéween'professibnal occubaﬁion#;and,the retai; mérchants
MR. BATCHELOR: In 1970.
~§Y.ﬁR.'FLiNN:' | |
Q Was‘itQ

A They.must have gone‘beyond the recommendation because
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[Tr.53] the rate here shows 20 cents for éach $100 gross receipﬁs for
| a retail merchant; and on the prdfessibnal, the 50 cents
followed that recommendation, . o
0 - But' they didn't have exactly . the same ratioé.v
A No. |
0 As the rétios applied. —
A It doesn't have to be pfecisely on that ratio, it
can deviate slightly.v -
Q. Are you familiar with standards'for d%fferentiating
between different classes of licengés that are followed else-
"where, whether in Virginia, or in.the UnitedLStates as a”:
whole? L it | et -
A ¥ .Weli, making your study and trying td;characterize
tax bﬁsiness, in the Letail‘merchﬁnt.area'yoﬁ d9n't-have much
trouble deﬁérmining who are retail merchants beéause.they
simply sell at :etail.}qn: - e e
However, in retail merchanﬁ; you have{varying profit#,
or operéting margins.
Then, as to personal service occupations, why, you
try to group people who do things that are similar, and have
the necessity to bring into- the ﬁarket tging. The'personal
sefvice? ﬁsdally do not'bfing;tqo.much to the market.- A

fetailer, of course, has to buy and bring things in.
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What I'm trying to say, the value that a peréon adds

[Tr.547
to the market.haS‘avgreat deal to do with thé category YOU.
~ put him in, and also therthings they are taking from the L
market. Is thaé'whaﬁ you are saying? | |

Q "lAs'I understand'whap you said in this respecf, you ,

are testifying as éo the reasons fbrzstaﬁlishing-various
categories? o LT L

A . That is COrrect:

Q  And pe;haps i should have asked this question, but
the question that I was asking was, are you familiar with what
standards are applied in other localities which-have'simiiar

- taxes are applied in determining what the differeptiatidn
' bethén tﬁe rate on varidQS'categOfies is?. "a-fr§~¢ C e

A Weil, only one"casé‘that I know of, the Cit? of
Alexandria went to do this same thing by the Univefsity df'
Virginia; I understand they” retain their se:vices from time
to time. |

0 And do you khow'Wﬁetﬁer or not they have §pp1ied'thi§
operating margin standard?

AA I wbui@ have to study that.

" THE COURT: Mr. Besson; setting of rates within the
same'broéd'cateéories,'has any.distinction been made between

different types of retail merchants, such as a comparison betwden

-40-



[Tr.55] a qift'shop thaﬁ sells articles of a very high ﬁark~up, high
| value; and a Five- and Ten-Cents item with a sma;l mark-up?

THE WITNESS: ;t is.recognized that there are great“
profit margins among retail stores, jewelefs stbres have ;
tremendous mark-up, furniture sto;es; but the idea to set them
in separate categories as far as rate phrpose is concerned
was abandbhed simply because of the bookkeeping.involved.

For examplg, HechtAcémpany is a-retail store. Within
Hecht Company you have a jewelry department and furnitureA
department, so they wouidihave to set up‘for each kind of
merchandise they sold, set:up récords~to coﬁtxolgthat‘bécause'

'we‘wduld'waﬁt to ﬁnow how much 'did you'sellhwwhat;were the .-..

gross receipts for the sale of furnituré,_and apply. a tax

- ~ . L 1 P T

réte to that.
It was abgndoned'simplymbecauge'it was too muéh‘of
a burden ﬁpog5thé'busiﬁeés man,‘and too mdch for the gqvernment
adminisﬁrative office.
THE COURT: Ha&e any of the studies thatvhave ever
.beéh made to your knbwledgé recomhended any breakfdown among
the diffefent.typés of retail méfqhants in order to eqhalize
the bu;den? ' T f
| " THE WiTNESS: -The~study recommended agains£~breaking

up.

_41; g



[Tr.56] THE COURT: For the ?easons you,meﬁtibned?
THE WiTNESS: Yes, sir.
~ THE COURT: I suppose the study recognizes thét
produces an ineQuitybbetween the smaller mark—ﬁp and the
lérge ﬁa;k*up? -
THE WITNESS: The recommendation acknowledged that.
THE COURT: All right. Ll
BY MR. FLINN:
Q A related question té that, do you know whether or
vnot there have been any reéommendations there be graduation
of the rates ﬁithin the'vanious categories; I use graduation
as distinguished'from just bracket cateqories. e hrs e e
TS § | I see what you mean, haviﬁq a gross receipt up to
$100,000 being‘taxed,'say a fenth of a hﬁndred;,$100;000 to
_$200,000,iat 15 cents a hﬁndréd. -It could be done. Thgré
" are one, of two localities in the‘étate that do it.

Q Now, I take it;:to“ﬁhewéffect of Mr. Thompson;s
report és.to recommend a certain change in the fatios between
the'vafious categories --.

A The'Thoméson report?

Q Yes. N

'VA- He aién't touch upon that subjéct, however,‘I thinh

he did take it into consideration when he came up with the
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[Tr.57]

proposed tax rate.
Q Now, do you know whether or not there was ever any
consideration within the county government whether or not

this change in the ratios, that this was the effect of his

recommendation, was a proper and just change in what the ratios

should be? | S -

A i think it might answer itself, if he would establish
a rate of 25 cents on retail merchants, ahd went to proféssioﬂaf
occupations apd recommended a raté of 50 cents; then he was.

getting a rate of 360 and was going to 200.

Q. . That's how I understand it. My question is.whether.

»

or not his report was considered: from this-pointrofiview, or:

.was it considered that any part of the discussion, or consideration

include the issve of changing that ratio, 6f was,it“just looked
at from the point of view of'the particular rate that he
recommended Without éonsidering the question of the ratios
betweeh the categories?

A I don't think I can properly answer that, I<wa§n‘t in
on the sﬁudy. I really only draw a conclusion from reading
this report.

Q I understand that, but can you say that you are not
aware of any considerationathat was qiveﬁ'to it from that point

of view?
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[Tr 58] A I know of no considération being given to,it. I
mlght conclude that it would not have been possxble because
it takes months and months to. do somethlng 1like thls.

Q‘~. Now, you sald'that in 1950 -~ I m sorry, in 1970
one~offthe factors that was considered was the amount of
ievenue'that wouldjbe produced bysa,rate‘ofaa.particular

level.

‘A - That was taken in conjunction with the new occupancy
" tax. )
0 Right. Now, was'that question of the amount of .

- revenue that was produced a factor -that -was. considered at
other times when the rates“were: changed? Tt
A No,-I thlnk thls is the only time that a- Lrading off
‘was considcredlas far as the overall budget was, concerned.
Q  Now, during the perlod that the amount of the gross
- receipt tax was belng passed along to tne occupants of the
motels and hotels, were the hotel and motel owners and
operators}required to report that amount 1n.the1r gross income?‘
A I-took the position that their taxable base was the
entlre amount recelved ' | | |
THE COURT: Did thisvoass the entire tax along to.

‘the customers in the form of.the.sur—charge?

THE WITNESS: Well, on the motels --
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itTr159]i; THE - COURT : I think yoﬁ said they did._7it thefo..
'was a motel bill of $lo, it waS'ZO cents. o |
| THE WITNESS: The first time it would be $10, and

~then the next-time.it‘would be eur-charge, and then the four-~
‘percent salesotax;_and then the total. B |

| MR, FLiNN; I don't hayeyany more questions.

[End TranSCript;"page 59, 1ine*6j;
* % * * * '

[Begin_Transcript, page 59, line 8]
BY ’;wm. BATCHELOR:

Q‘: When they pald tax, however, they paid thelr tax on.
the gross amount, whlch 1ncluded the sur-charge, actually? :
:-A-Anm_wThestransactlon, one nlghtvsloiwxaconomderea the
vtaxablegorose-receipt as " $10:20. "

,3Q;g<mRight.e;Now, when the'change Qae made‘that?Mr: Flinn
referred. to inv1951,'when they created the hotel-motel, the
first time motels were actually mentioned in the ordinance,
this was the‘onset of the gentlemen's agreement; was it not?

A No, the onset of it was in 1959. Let.me'clear up
this.ooint,.the mere fact that the word "motel" was not in
the ordihanCe was not controlling because it was controlled
by State law as to the definition of motel.

Q4 - I see.  So it was encompassed in the term "hotel"?
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A That is correct. The gentlemen's agreement was
effective 1959.
{Tr.60] THE COURT: When the rate went to $22
THE WITNESS: Yes, sir.

MR. BATCHELOR: Thank you, Mr. Beeson.

[End Transcript, page 60, line 3]

* * * * *
[Begin Transcript, page 88, line 12]

CONCLUDING REMARKS OF MR; BATCHELOR

_Ngw,mperhaps_Mr.-Flinnghés?miéﬁsaerStood mé, T o
not attgck_thewbusiness licenﬁe ordinanée»as such, or the ricat
for such an ordinance to exist; I'd be wastinq your time, anc
my time, and Mr. Flinn's time because the Courts of Virginin
have said that this is a proper ordinance, and constitutional.

What I do attack here is the application under a
part of this ordinance of the rate, or inappropriate rate to

this particular class of taxpayers, Or this particular group

"of taxpayers.

[End Transcript, page“88; line 20]
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[Begin Transcript, page 90, line 3]

I am going to address ﬁyself mbmentarily to this
question of confiscatory tax. I'm not suggesting to the Court
- that there is any evidence before the Court that this is a

confiscatory tax. I wouid squeSt to the Court that the tax
tends to become cohfiscatory when it is $2, and thevnext
year - $3, when you are charging this on grbss receipts becagse
threewpercent,twb perceht gross receipts, when you apply that
against what is the profit in that business, could well amount
to. 50:.percent of-profit;4and-thhinkuthatutehdsﬁtd“become'é 
little confiscatory whenlit?Smaﬂprivilegextax?mﬁotianfincoﬁe
v?axwmbutﬂQuP:iVilegevta;QV

[End Tranécript, page 90, line 13]

* * % * *

[Begin Transcript, page 90, line 22]
ORAL OPINION OF JUDGE RUSSELL

- the affack
THE COURT: It appears to me that&a—%ax made on the

- business pfivilege license tax today does not reach its generali

[Tr.91]lconstitutionality,'nor does it reach the regulérity of thg
proceedings whereby it was amended to raise the rate for
1972, ﬁgther'the attack is coﬁﬁinedvto the question of‘
equalization in the distribution of the burden of:this tax
among}thOSe liable'theréforg. o
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In'mf'opinion the burden of the taxpayer has been
caﬁried. The. testimony of the officiél of Arlington County
responsible for the application of this tax, and who has a
great deal of personal'background in it,demoﬁstfates by far
morekﬁggJ%reéonderahce of the evidence that the Couhty Board
had before" it no étandard.whatevér which wouldfha?é-shown:’

‘ amchange'inJthe”circumétanCeS“of thisﬂindUStry;ﬁﬁustifyinq'
afquadruplihg‘of'the tax rate between 1971 and 1972.
| It appears that in all prior years the coﬁnty had
acted by adjﬁsting the tax rate to maintain what inﬁéi% best
judgmen£ was'an equgl'burden'upon different kinds of.businesse%.

The most recent study to which the county had access was tha%

1
1

of Dr.'L;ﬁgxg Thompson in 1967.
Dr.'ThompSon either didn't know abouf the so-called
gentlemen's agreement, or he ignored'ithegause;he_looked 
simply at the $2 rate then in.effect wiﬁhout referenée to who
was paying it, and commented in his report that it was very
high; and he recommended'thaﬁ it be reduced to 50 cents, which
TTr.92] /would put it right back at the same ratio té the retail
‘merchants aé i#r had obtained at fhe inception of the ordinancel|
His recommendation was followéd.
As soon as the County Board and the members of this
»indﬁstry found it impossible to pass this téx along to the
"Customers,'the inddétry was put'back to.the 50 cenﬁ level, whicb
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madg its effective tax rate double that of the retail merchants&
.which-it had been from‘the beginning, roughly.

Thus the cOunty, in méking that reduction was
motivated, apparently,by substantial evidence of ﬁniformiﬁy
in:. the distribution of the-burdenwofsthiswtax:'thdfhis‘the
reduction“from $2 " to ‘50 centsti

?ConVerseiy when the increase was made in.ﬁhe next
yéar‘frbm 50 cents to $2, it was apparent that the county had
nothing before it whatsoever to justify that change. I suppose|
it's unnecessary to comment on the $3 rate for 1973, sincé that
. . Pléaépruqs.
is outs;de the 0

It would appear, then, that Section 58-1135 reaches
the situation beéause in the opinion of the Coért the asSess—.
ment is not uniform in its applicatioh, and the Court finds thal
the ends of justicé would be met by making an adjustment.

Aceordingly an order of exoneration will.be entered.
in favor of the“petitioners in this case from all gross receipth

tT?TQB%taxes imposed upon them for the year 1972 in excess of 50 centT

'per $100. Prepare such an order.

[End Transcript, page 93, line 2]



PLAINTIFF'S EXHIBIT 1

ARLINGTON COUNTY
BUSINESS PRIVILEGE LICENSE ORDINANCE

* * * * *

" ‘Sec. 11-2. Statement of General Poliéy.

It is the purpose and policy of the county board, in enacting this
chapter imposing license taxes for the privilege of conducting business
and engagihg in certain professions, trades and occupations in the
county to equalize as far as practicable the burden of such license
taxation among those hereby liable thereto, by adopting, for general
application, but subject.to the exceptions hereinafter specifically set
forth, a system of license taxes measured by the gross receipts of the
business, profession, trade or occupation in respect of which the tax is
levied. (Mm Bk. X1, p. 37, 11-49 §1.)

I % %k

Sec. 11-72. Hotels and Motels.

Every person operating a hotel or motel, renting in excess of seven
{7) bedrooms to transients or sojourners, shall pay for the privilege an
annual license tax of 56@ for each $100.00 of gross receipts, as
hereinabove defined, from the business during the preceding fiscal or’
calendar year. The minimum annual license tax shall be $25.00.
{Amended 7-30-62, effective 8-30-62; amended 6-3-67, effective 1-1-68. )
{(Amended 8-5-70, effective 1-1-71.)

% * % % *

Sec. 11-4. Levying of License Taxes.

For each and every year beginning with January first of each year
and ending December thirty-first following, until otherwise changed,
there are hereby levied and there shall be collected the annual license
taxes hereinafter set forth in this chapter, except as otherwise specifi
cally provided in this chapter, on persons conducting or engaged in any
business, trade or occupation in the county hereinafter set forth in this
chapter, which license taxes shall be for the support of the county
government, the payment of the county debt, and for other county
purposes. (Min. Bk. XiI, p. 37, 1-1-49, 84.)

% * * * *
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- PLAINTIFF'S EXHIBIT 2

MEMORANDUM 1

ARLINGTON COUNTY _
BUSINESS AND PROFESSIONAL LICENSE TAX SURVEY
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ARLINGTQV COUNTY BUSIWESS aND PROFLEOSIONAL LICENSE
TAX SURVEY

MEMORANDU: NO, 1

The immediate problem of the County Board of Supervisors of
Arlington County in connection wlth business and professlonal’ license
tayation is that of implementinv the authority granted by Chapter
150 of the Acts of Assembly 1948, which reads as £6llows:

' "Be it enacted by the General Assembly of Virginia:

1, That the gove rnin9 bedy of any couqtj in ths

'_State having a ponulation of more than two thousand per square
mile, according to the last preceding United States census,
and in any countv'hzv-ng an area of less than siXly square
miles, is hereby autnorized to levy and to provide for tne
assessment and coliectlon of county license taxes on
businesccg, trades, p;oxeso¢0ﬁa, occupations and callings
and upon the persons, firms and corporations engaged therein
within the cownty, whether any license tax be imﬂosed thereon
by the State or not° provided, howe V°r, that no county license
tax shall te levied in any caso in which the levying of a
‘local %1C°nse tax is proh:bited by anJ general law of this’
state.

It must be pointed cut, however, that the *mposition of
business and professional llcenses cannOu be con31dered in a
vacuum. So many, and so varied, are the ends to be achleved
by tas ation that no single segment of a tax system can
effectively be viewed except in terms of the entire county revenue
structure. A highly regressive tax of a certain variety may well
serve to tap some hitherto untouchable source, and at the same timé
be balénced by sharply progressive taxes iIn other revenue areas,
or 1% may be deslgnad for regulatory.purposes, In which event 1its
- very regfessivity may be an_impoftant virtﬁe. Moreover,.overail
considerations of balance and stability must b= recognized, and
care taken not to depend too heavily for the financing of stabilized
service costs from instable revenue sources. Again, 1t must be
recognized that taxpayers pay many different kinds of taxes, and

/ .
caution must be exercised to avoid the undue accumulatlon of tax
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burdens upon the same basié wvealth-vroducing activité >§.thc walleh

males lts appearance in varilous forms at various stages.of'development.
It is important therefcre,‘to wnderstand the.problcm of business

and professional 1icense taxation in Arlington County In its _proper

'perspectlve,.and in.proceeding to the adoptiog of this now and

vnquestionably appropriate revenue source to‘reléte'it to existing -

county taxes on real and tangible peisonal property, and to other -

charges imposed by the local government. It is also important to

realize that this most recent expansion of the taxing ju"isdicclon

1s an irportant step, but is only a single‘step, Toward tullding the

type of revenue system necessary to support tie financial requirements

of an eséentially urban metropolitan ﬁoverﬁmﬂnt.' The business and

ﬁrofessionaliliéense tax cannot solve all of Arllnoton County S.

‘revenue problems. The business and profess ionol license tax

plué the notor vehicle license tax carnot solve all of Arlin”ton

Couﬁ%v’s reveﬁueinrobléms; While there is no~epuhrent vay in

vhich the community value of a giveq {bh ray te nredetormlned with-

out considering it%ts relatlon to the cntlre revenus structure, 10'

is possﬁbT' to des cr;oc its cnaractcrlst¢cs so that a given tax ‘

nay -be intelliventlj woven into the larger fabric of the local

revenue system It is fundamental taat this be done, for ad hoc

&

and piccesnc al hdopu*on of taxes to accomplisn ad boc and momentary

enas inevitabiy builds up a pattern of taxation that 1s incoherent’
and 1lloglcal, as well és inequitable and politically dangerous.,

It 1s also tfue, however, that the internal equitics of any
particﬁlar tax can be aﬁalyzed and determined. The estébTishmﬂnt
of a proper and equltable relatlonshlp petween the 1icen°e tax

system and the other revenue sources of the county 1s largely‘a
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- matter of rate as)usﬁment,.provided tha li&wjpes thenselves have

o

}

“and proper internal relationships eStablished‘as_

O

been soundly base

amonz the varlous classes of licenseps, In other words, it 1s fauch
. o a ’

‘easier to bulld a tax sysfem the overall effect bf which is equitable

and fair ifAeach of ﬁhévcomponent elements operatzs equitably among
those upon whom it falls, Moreover, if it 1s then desired to accom-
ﬁlish regulatory purposes in additien to raising a certain amount of

revenue, the special ancillary provisions may be embodied to achieve

‘the non~flscal purpose without distorting the entire system. Thus,

for'example, 1f Arlinzton County believes that‘it would be better off
wvithout fortune-iellers,.phfenologists or palmists, it can readily
achleve thls soclal objectiVe if, on the basis of a soundly constructed
licensing system, it siﬁply adds'punifive charges handicapping such |
enterprises, rather thanvattempting td equate the relative desirablilit
of a lgrga npmber of undertakings Qf dubious valﬁe to the community.

Terminelorcy

. ‘. - . ° .
Tazatlon is unavoidadbly a fairl;.complicazed and‘technical sub-

‘ject, and in order to facilitate consideration of the various elements

entering into the licensing system, and to reach agreement on objective
as well as ways and means, 1t 1s important that the words used have a

constant reference. As used generally in discussilons of taxation, and

-

specifically in thls and subsequent'memoranda, the principal ternms In-

- t

volved are defined as follows:

A license: A License is a payzent exacted by government
or its agencs ror the privilege of performing an activity other-
wise considered 1llegal. ‘

A Permit:  Where such activity involves a physical

.-

change in property, or waere suepn activity is uwsually

considered poientially prejudiclal to public health, safety,
o) s K - . . e

morals or welfare, the authorization 1is usually referred to

as a rernit,

A Fropehice: VWhere the carrying on of the activity
invelves a conoract appropriating public preperty Tor private
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(b

, the authorization is called a franchisc.

A Fee and « Tax: Where the payment ¢ .cted is related
primarily to the cost of regulation and supervision, 1t is
vsually called a fee; where the cost of regulatlon is not a
primary factor and %he payment 1s exacted for general revenue
purposes, 1t 1s usually designated as a tax. S

: Base or Messure: The base or measure of a tax is the
varlable to which %hs rate 1s applied. The base of property
taxes in the United States 1s usually ad valorem, or on the
~capltalized value of the property, although other countries
frequently use the rental, rather than ad valorem, base. in
the field of business and occunatlonal licenses, the bases
are many and varied. A recent stuwdy by the Municlpal
Finance Oiricers’ Assoclation lists twenty different basges
in comuon use in American Jocal governmentsas

l. Type of occupatlion alone,

2., Value of goods, stocks or inventories on hard
as of a certain date, or average value of inventories
within a given period.

a.' Rental value of premises occupled.

4, Amount of street or highway froniage. .

5. Amouwnt of floor space or ground space utilized.

6. Seating capacity, for certain types of enterprises.

7. HNumber of rooms or uwnits.

8., Number of units of some essential equipment.

. . Humber of vehicles used in certain types of
business activity, .
‘'10. Humber of employees engaged in the business.
11. Mhmber of salesmen empioyed.
12. Humber of customers.
13. HNumber of coupanies rep
1, Amount of fee or admiss
15, Volume of -sales.
16. .Volume of purchaszs. .
17. Volume of gross raceipts,
18, Amount of invested capital,
19, Xind or size of eguipment used in production
process.,

0. Volume of actual producticn, productive capacity

of the plant, or kind and size of product manufactured,

resented.
ion price charged. -

Obviously, these bases may be used separately or ln combinations
The Commonwealth of Virginla uses approximately fiftecn of the
above bases in the administration of the State llcensing system,

.

Rate: The rate of a license tax 1s the amount charged per
unit of the base, for example, "32¢ per $100 of retall sales."
Rate structures may be of many types:

1. TIlat amount. '
2. Flat amount plus another type of schedule.
E. Flat rate applied to variable base.
« -Bracketed stiructure (progressive)
5. Bracketed structure (regressive)

Business or occunation: In general, the term business

refers to activity which is primarily mercantile in character,
Ay tvosnen Loe'mieal S eoyvms aconomtic entreonranenral enterprise,
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Occupation 18 us ed to cover this and other nvtivit*\s. It &

not necessary/ “ this w.me to introduce f “yther distinctions
which are freq ntlv uwseful for rate-mak. ¢ purposes, such as
professicn, pC””OPal service occupaticne, business cervice
occupations, etc. This tOpic is resorved for a later memorandum.

Tepal Basis.of Licensjnp

‘Buslness and occupational licenses heve ‘been Isued under colo“
of two distinct grants of authority.> L/ The first is the police power -
the authority to regulate in behalf of the public health, safety,
weifare and morals. The second is the taxing power. In generai,.
licensing has been utillzed in the horfhern and middle-western parts
of the Unlted States primarily for purp roses of pelico regulation. In-
the southern and far-western sections 1t has long been a recognized |
and’ imporcant part of the revenue systems ef Staue ‘and localvgovern~'
ments, ineaddition to ifs regulatery inflﬁence. However, throughout
the countr§'there appears to be a marked shift in licensihg operations
from regulatipn to revenue, ané Vith_this'shift_ih'interest.has |
naturally coms an increased concern with conSiderations of equity,
fairness, and responsiveness to cﬁanges infeeenomic conditions,

In 1946, for example, the City of Richmoné, pressed by the need for
additional funds, attemptedveirtually to double 1ts license taxes
"across the board"', and although many compromises Qccﬁfred in the
process, the net result was a drastic accentuation of the inequities
prevalent in the prior arrangments. While crude indices and
measurements are tolerable as long as tne aggregate burden of the
tax is 1lnconsequential, recent increases in the revenue realized
from licenses have pushed the. rates sd high in many quarters

that the auwkward and inequ4table bases generelly iﬁ usé have come
in gome cases to constitute severe burdens on the cost of doing

i business. The thorough restudy of bueiness and occupational

llcensing has therefore been a matter of prime necessity in many

I, Williams v. Richmond, 177 Va. W77, LF 5. k. (2d) 287.
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political subdivislens in Virginia and throughoup'tne country, not
only from the standpoint of equity, but of reabdgableness,_and con=-
sequently of legality. 'A |

Chapter 150 of .the Acts of Assembly of 1948, while conferring
upon Arliﬁgton County the maximum licens;ng pover granted by the
State to political subdivisions,Acontains at the same time prohiblitions
against the'levying of a license tax in any case where the levying of
such a tax is prohibited by general law. . The Tax Code of Virginia
contains fiftgen provlslons affecting'the pover of the local authorities
wlth respect to liCensing:‘ | |

Section 8. Makes insurance taxes, 1icenses on insurance companies,,
taxable intangible personal prorsrty, and rolling stock of railroad
companies subject to State taxation only.

Section 73-a. Makes dairies taxsable on capital, rather than as
.merchants, under State law and local ordinance.

Section 73-c. Makes supplicrs of wood pulp, veneer logs, mine
props, and rallroad crossties under certain circtmsiances taxable on
capltal, and not subject to license taxation as merchants.or broXers.

Section 172. Provides that no city or town (and by implication
no county to which licensing pover is extendzd) shall levy & greater
license tax on the naid-in capital of building and loan assoclations
or companles than that imposed for State purposes, and furtner that
such clty or town (county) license tax shall be levizd only wnere
the principal office of the association or ccmpany is located in
this State. | |

Section 176. Linits mmiclpal (county) 1icense taxation of
contractors or plumbing ard steanfitsing contractors to those cities
and towas (counties) in which the nrincipal ofTice and branch offlces
are located, regardless of the fact that business ray be carried on

in many other political subdivisions.

. L4

Section 188. Permits manufacturers to sall at thelr place of
manufacture without a license and, under certaln circumstances, o
sell and delliver at the same time to licensed dealers or retalilers
anywhere in the State without the payment of any license tax to
the State, or to any city, town or county. Also prohiblts local
license tax on persons or firms 1icensed as merchants in thils
State for selling goods or merchandise by s ample, where dellvery

1s not made at the time of sale.
Section 192. Exempts from the definition of peddlers those

- selling ice, wood, meat, mllk, butter, and other supplles of 2
perishable nature, grown or produced by them and not purchased by
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“hem for sale, and ayf dairymen using wagons on *he clty streets.

_ Section 192-a. Exempts vendors and‘distribdtors of motor vehicle
fuel and petroleuvm products, farmers, dealers in forest products,
producers or manuractirers selling and dellvering at the same time,
other than at a definlie place of business to licensed dealers and .
retallers, from license taxes imposed by citles and towns (counties).

Section 192-b, DLxempts distributors and vendors of motor fuel
and petroleum products, tobacco, or seafood, a farmer, farmers'
cooperative associatlon, produvcers of agricultural products, or
manufacturer taxable on capital by this State, or distributors of
goods paying a State license tax on tieir purchases, who or which
peddles goods, wares ol nerchandise by selling and delivering at
the same time %o licensed dealers or retallers, other than at a
definise place of business operated by the seller.

Seetion 199, Makes persons, firms and corporatlons engaged Iin
the business of mixing, compovnding or manufacturing carbonated
beverazges, bottling and selling the sane, manufacturers and not
nerchanis, B SRR =

| | . ‘ A
Section 219. Limits local zaxation of exprass companies to taxes
onxreal estgte and tangible personal propariye.

gection 22%., Prohibits local taxes on sleeping car, parlor car,
and dining car companles.

, Section 229, Limits city and towm (comnty) license taxation of
water, heat, light and power companies to ¥ of 1 per cent of gross
recelpis. ‘ .

Section 239. Prohibits local 1icense- taxation of insurance
agentsfand insurance companles. :

Section 296, GCeneral law 1imits licensing povier of cities and
towms not having general btaxing power in their charters to subjects
of State license taxation. Also exeripts tnose selling farm or
domes%ic produets, grown or produced by ther, from lecal taxation,
and exempts newspapers 7rom local license taxatlone

" In addltlon to these specific limitatlons and restrictions,
taxing authorities generally are subject to general provisions e
~of the State statutes and constitvtion, of the Pederal Constitutilon,
and to the general body of precedents in the law of taxation wilth
rospect to such matters as reasonableness and relevency of classifi-

catibn, eteo

. Who Pavs License Taxes?

Before considering the details of license texation, it is worth
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while to give some atte tion to the {inal restingrnlace of these tanes..
Taxes do not always come to rest_at the point where they ére levied,
Some taxes can be more easily shifted than others, and even of the taxes
that can be shifted there aie certain éondit*ons that make the shift easy
and certain that nmake it aif ficulto Unloss the conditions affecting the
incidence of the taxk are rcasonably wvell hnow1, 1t is almost 1mpossible to
relate the burden imposeq by -the license tax system to the other aspects of
the local revenue structure, apd'correvpondinﬂly'difficult to be‘an even
approximauely certain that the tax system 1s, in the aggregate, Operating
with reasonable equity'upon the wealthaproduclng activities of tho
comnunity, |

Tho classicai'économisﬁs are accustbmed to the view that taxes on _>
‘ reai estatéistay vhere they are levied; andiare'never passed on. Laterly,
even this view of the one tax which presumabe 1s never shifted has been
challenged-in a very fundamenual vayo The w@h¢wein analysis points to The
poss 1b131ty that in some clrcums tancés any tax may ‘be shifted. Even the .
taxpayer who owns and 1ivos in hi 6wh~homelmay; in certain conditions of
the market, pass on increases in his real estate tax,. Moreover, &as
Viehrwein polnts out, taxzes on coﬁmaaities = which 1s the essential nature
of'the ﬁdﬁe“ﬁ license tax = may unéerno some shifting even after the goods
have reacihed the ‘hands of thc uitimate consumere

. License taxes are levicd upon buSLPeSSOS9 upon sel;ers of goods and
sorvices. It is reasonable to suppose that such a tax will, in some
insftances | s be passed on through higher ﬁﬁiées'end charges. Just when this
will be possible, and to what degree the tax nady be shifted, is by no
means clear. In the present marﬁet, with most goods 1n short supply and
prices vncontrolled either by competition or DY government fiat, condition

are prOpitious for the shifting of a large purt of the taXo On the
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other- hand competitit 1is de«eloping in certain Telds, and it may well
" be that license taxes Ialllng primarilj oﬁ goods or commodities in the
sale of which there is compotition would tend to remain where levied.
Moreover, some commodities are sold at nationally published prlces, and
a tax on such commodities could ha rdly be osqsod on in the'sale of the'
commodities themselves, although prices on other commodities might be
raised sufficiéntly o maintain intact the sellerts overall position.

In shorf9 the ability of a busiress and occupotional licensee to
shift the license tax depends vpon a complex of economic conditions =
the specific or ad #aloremAnature of the tax i1tself, the margin or surplus
condifiou of the seller of goods or services, the relative elasticity of
dorand for the goods or services, the monopolistic oréiigOpolistic nature
of the buoinoss, and perhabo most imporuant of all the general state of th
lmarLet at any narticular tine Undor normally competitive conditions, the
taX‘probably romains in large part wnere it is 1ov1ed° Under present
conditionsy & very substant1a¢ am ount of shi ting p”Ob“bl} tczkes place.

To the extent %that the tax 1s shlfted, in whole or in party its
'effecf is regressive, since it becomes for all practical purposes a
sales tax at an extrerely nominal rate. Inasmuch as a very large
p*opo*tion of the income of persons in the 1ower +ncome brackets goes for
'commodiv¢os and services affected by the llcense taxX, 1f tends, if shifte
%o bear nost heavily.on those least able to pay. On the other hapd,-?his
elomant of'rogressivity in?pfesent ciréuﬁstances must be considered in
relations: (a) %o the probably transient character of the regressive
feature of the taxj and (b) %o the fact that the progressive taxes = on
net income, for example - are virtually inoperative as far as 1ower~
. bracket 1ncomes are concerncd, and for administrative reasons will likely
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so‘remaing In sum, %ne regressive characteristlcé of the tax'are,'at
relatively noninal rates, self~corréctingo In the present market,
expanded lower~bracket incomes largely excmpt from ‘the progressive taxes
applicadble to higher-bracket incomes are probably able to bear the shifte
burden, while in a corpetitive market, when lower bracket incomes &end
to contract, the tax will cease to be shifted. |

Licenses and Benefilts

All tazcs are defended as to equity upon one of two bases - benefit
~or ability to pay. .For oexample, in many states ,’although no longer in
Virginla, the costs of Streets,and gutters afe chargeable directly to
abutting property owners, since such improvements,bénefit directly the
.property and enhance 1its value,'although-thé improvements are_uéed by the
general public.- The cost of maintaining fire protectioﬁ is readily
Jugtified on the sama theory, as are police protectlon and the saniltary
and epidemic conorol aspects of the public health runction, since these ':
costs arise principally by reason of the congregation of people and the
concentration of véluablé personalty in fairly cqngested-areaso Less
direct 1s the equltable argument Tor the taxation of real property on the
benefit principle for the finaneing of public schools and rellef,

Taxes on business and occupatibns are justified on the benefit
prinéiple on somewhat different grounds9 and the license charge is .
sometines looked upon as a franchise tax for the use of the market creaEec
in the community by society. Clearly, there are fundamental economlc
values for businesses‘and for professional and other service occupations
" 4n locations within fairly demsely populated areas, as evidenced by the
fact that there are few Iarge mercantile establishments in the open
country, while doctors and Jawyers likeﬁise seeﬁ overﬁhelminglylto
prefer the more populous centers, Since fhe maintepanée of the basic
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amenities which pe* ‘it the market to operate o*e provided in part by
local government, those who derive wenefit from ooerating in the market,
it is argued with considerable cogency, ‘should contribuue to the cost of
malntaining the amenities° It has been suggested, moreover, ‘that a falr
‘mesasure of the contribution of those whaq operate in the market should be th
extent of their use of the narket, es moasured by gross receipts or, for
those. vho prefer more precise instruments of taxa?ion, by the va}ue added
. by;handlinge H |

However, whether the suraoon's scalpel or tﬁe butcherts cleaver is
prexerred, 1t is clear that those who. oursue buginess or service
activities derive clear and unmistakable benefits from the market created
by the people who llve in Arlington County, that tho facillities financed
in large part from the common-wealth of the people of the County enhance
the value of that market, and those who bensefit should be called upon to
share in the cost of maintaining the merket.

Ilcenses and ‘Anility to Ps

The doctrine of ability to pay, when confined to xndividuals, ;s
based prim;rilj on psychological cons ideranlonso ‘The assumption is
that those who have more can give more for the maintenance of the publlc
services without suffering a higher proportlonauo sacrifice° There are
ueveral vays in whlcq the calculation of ability to pay may be approached,
but in this coantry it hasgy AOu always too lobicallj, been closely all¢ed
to the concept of net income and. the theory of a descending ma*ginal
vutility of an additinnal increment thereto=-in less technical language,
that beyond a certain point (and the*e are enorious divergencies of
opinion as to where that point should be set) a person has a progressivel"
diminishing right to keep wﬁat he 1is able to earn. A small exemption is

allowed, the purpose of ‘which 1s to guarantee that at least .net income
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taxation shall not e/ ‘roach upbn the requiremen  for blological
survival9 and as the income exceeds this minimum it 1s held that the
burden of the sacrifice varies invereely with the amount of the excess.

) In this sense, of course, businesees.have no ability to pay. A
business suffers no psychological depvivation; However,.thé'persons
.who derive profits from the bus:neos do suffer _such deprivations, and it
is. true that the businesses themselves vary in ability to compate with
similar businesses in the earning of profits. But it is the net proflt,
or the amount available o the capital eccouht9 which most closely tles 1
to our individual concept of ﬁhe ability to pay. In fsct, even the net
income of a business means little; since it is a wholly artificlal
celculation based upoh a complex serles of conventioﬁs with respect to
accounting procedures producing a result which has little to do with the
fiscal health of the ente;prioe, as well as because of stock distribution
and the vary;ng economic clrcumstances ef the'reeipients- of business
incomes. The plain fact is that the.transference by brute force and
sheer'awkwardness of'our legiti nate concept of net income in the hands
of indivlduals to the field of business in one of the grosser absurdities
of American taxation, and the sooner we .cezse attenpt*ng t° commingle
two completely alien principles the'more'lovical will be our results.
Ability to pay9 as the concept is used in thinking of personal income

taxatlon9 has no significance for the taxation of business.

Bases and Fauity

1t has been suagested‘above that the essential justificatioﬁ of
business »nd professxonal licensing lay in the Penefit principles that
the notion of ability to pay as expressed in net Income, Jegitimate as
it may be in thinking of ;ncome in the hands of 1nd1vidualsj had very
‘1lttle to contribute to the solution of the problem of taxing business
| 63~ Exhibit 2 =12
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and the occupatinnso vAuthors of'businﬁsv é:i\brdfeSSional license tax
ordina nces and statu»es have devised a long 1ist of indicators ained
atvmna suring the use which businﬂss and the service occupatﬁons make of
,‘the market maintained by society, and ve have 1lis oed twonty of the most
frequently encountered indicatO; Iu 1s the purpose of this section o
the memorandum to ex amine the ope ration of the more important of these
LHdiCﬂvO?S, and %o try to sugoedu sone benchmarks for judging the

'ecuitable characterietics of eacho

Type_of Occunation Alons. Taxes levied on type of occupation alon

would not be manifestly unf ir weré 1% demonstrated that vee of the mar
varled per fectlj according to typa of businaﬂs or occupationa Thus, 1f
could safely say that all, or sanUQntiallj all, grocery stores used th
market twice as extensively as Jewel y atores, or tnat all doctors9 or
substantlally all, used the market twice-as ektensxvely as lawyers, the
~covld be no objection to levying5a flat amount by.wnich'doctors would t
charged tviice as nuch as ldwyers; and gfodgry stores twice as much as
jéwelry stores, This 4s no%t the case;-?It is‘rgasonable to say that or
the whole the manufactufe of'steel tendé'to.bela larger scnle'operatiql
than the shining of shoos, ‘but this is about as far as we can go. -Bus:
activity, the magnitude of inaividual operatlnns, ané even. the actualiﬂ
of thé naffet by businesses or occunations-of approzimately equal. slze
'vary to such an extent that even w1tbin trpes of business or cccupatio
the diffcrenccsoxcecd the .,imi“arities° This ext;emely crude 1ndicato
4n the light of present knovledge of the aconomicp of - business ‘enterpr
and in th; presence df'vastly better and more precise measurementsg he
1ittle place 1n modern taxat*on, But why, one mignt asl, is the “"typ:
of business" indicator in such widespread use., The answer lien princ:
in the lag of our vovernmental fiscal devices behind the devclopment (
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ecomornic conditlons, an{!ln the sultabllity of suct ﬁ simple, even if
grossly inequitable, inaicator to the type of persoﬁnel which local
government is able to command in many'sectione of the country. Cerﬁainly
;Arlinv on County, which enjoya a thoroughly modern structure of bovernmcnt
and admﬁnistration, and which is able to. attract ‘and maﬁntain personnel
of a hlgh order of competence, has no needof burdening itself with such
primitive‘devices of taXaﬁion°

 Intermadiate Non=Volume Indicators. In many American localltles

_rental value of premlses occupied; street frontage, floor space, number
of rooms e nnits, units of escential equipment, number of custonmers,
number of salesnen, and 1like standards of megquement have acquired
wide acceptance as bases for the local tax ation of business and the
. occupations, They represent an effort to get at the measurement of the
use which buainesaes ahd occupations make of the market, and as.such must
be recognazed.as'steps, faloerlnp though thej may bey toward nore accurate
indleators. Generally speak*ng, the c'onmg behind these attempts is
‘{llustrated in the assumption that a barber shop with two chars'does more
business than the'barber shop with one chair; or the storage warehouse
with 50 000 cvbic feet of spacc does more business than one with 295, OOO
cuble: feet, On the who.‘&.e9 this may ve true, but there is much variatlo
between tv 70 barbers with tWOIChairo each; wh*ca suggests that the day's
. cutting schedule is ruch nore rmportant in determininv the aﬁounﬁ of work
dooe than 1s the number 0r chairs in the shop° This can be readily
illusvrated by an example drawn not from &rlington County, but from

ther revenue survey conducted recently by tne Bureau of Public
Aduinistration. o |
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Numbor 57 Grogs Licsnss ~ Licasnse as
Chair. Receiptsn . Tax ents per $100
: | ) . of Gross Recolpts

Sh()p Noo. L 3 $’+.9‘260 5330 70, L2
| 2 J 94577 50 52,2
3 1 2,057 10 8.38
b L 1 36k Lo 2783 -

5 1 2,627 .10 | 30009

6 2 2,650 20 R

7 2 8,334 20 ,0/9

8 5. 18,288 50 27,35

9 b CoL138 +0 96 70

10 b 9,926 Lo %0,29

11 L 13,257 k0 : 29,1

The épread In each category should bé‘céfer11y noted.  Two of the
fdnr chair shops do more business than one o the five chair'shobsv
One two chalr shop doés more business than 6ne‘three'and one’ four
chair shop, and so i% goes, 4The morel of this:comparison ié thgt

the best indicator of volume is voluae. To be. sure, in certain
¢lrcumstances, where records do not provxde esqcntlul fiscal informa-
tlony, or where edmlnos trative d¢f1¢culules are large in relation to
the potonbla] revenue jnui;occ 1ndlea ;0rs may leﬁltlmacolv be B ed,
But the b arden of proof is ClCufly upon thy pro poa@nu of Indirect
indicauoru. especially vhen Fe a'raL taxaulon Hag made Some_sort of
elementary boolk-keening all but unilversal,

Direct Voluna Indicators. . Since net profit s inapplicable as

an indicator for mc0ﬂuring the benefit derived from the use of the
mafket; and since flat taxes and intexr medlate non-volume indicatofs
are na nifcooly too crude Lor wodern Lavat'cn, wnat then can be
relied upon. There ave two measures applica ble to‘the determination
" the use of the market. One is :idely.used; p;;ncip 111y becauseo
of 1ts relative case of administration; The other-is agrecd Ly
‘students of busiﬁeﬂs taxation to be wupcrior, ‘but its admjniOt"ativo
_reauirom“nua are “onoxhut bigher and it.has not been used by,local
governments. The Coy mmonwealth of Virquiu, as cll as most of the

munlcipalities of ih° State, cax ropqil busjnuss on(yog gales
- ~66=" Exhibif .2-15 ‘ C
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and waolesale Yusi .83 0 gross pUSiIAIA3, '2ALs3, he muniéipalities
have extended the use of volume inhicators,~principally eross receipts,
to a'wide variety of service dccupations, wvhereas the State has
'continued in the main to levy these license taxes on a flat basis. The
" value added by handling Indlcator, somewhat ineorrectly designated
as gross profits, is generally agreed to constltute the most precise
measure of the use of the market, but beeause 1t Involves
caiculations additional to tﬁe simple addition of daily, weekly or
monthly sales, and because 1t nrcsenus certalin problcma with respect
to mult iplv-outlet enterprises, such as chaln stores, mumicipalities
have generally felt themselves unable effeetively to administer such
a tax. It is prob bly trve that valess {the inceme from business and
occupational licenses 1s suxfic;cn tly great to justify at least N

$25, OJO per annwa for uamiantﬁauion and fleld audlt, the cruder
measure of gross recelpts and gross purchases, c"en involvino as 1t
does a lovw celling with.reSpect to rates, constitutes a device better
within the admlnistrative possibilitiéskof nost lccal authorlties.

| Gross sales énd'grosg feceipts.are, of coufsé, self-defining,
as is pross purchases in the casé of who’eéalers. The value added
by handling base is caleulated by SLutructl g from gross sales or
gross receipts, as the case may be, the cost of geoods sold and all
commodities, services and supplies secured by contract outside the'
businesss Labor costs, interest; depreciatidn, etc., are not
dedﬁcted. If one merchant, for example, handles hls delivéries
wnder contract while another handles his by force accouht; the
amount pald undér thé contract 13 deducted, and the operations of
the contracting delivery agency taxed separately, so that as far as
license taes go, both. merchants end up in the same place.. ‘As far
as profess 4onal licenses and most. types of service occupations are

cbnccrned, the tax 1iability under either system tends to become
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'1dchtical. The aif?c ae o isisignt”banv medniv=a. mercan»*”
enterprises. The mos =% lmportant virtue of the "value added" base
is that 1t permlts a single race to be applied %o a “wniform base
completely across the board, and accomodates itself very effectively
to the different mark-vp practices among dﬁfferenu types of business,
thus measuring prociﬂcly ‘the use of uhe market. A miller, for example,
who buys $%0,000 worth of whcat vhich he grinds ana packages into
$50,000 worth of flour has not traded in ohe markou to the ex stent
of ' $50,000, but only to the extent of $10 ,000, and $10,000 is the
_amount which should be taxed. A jewelcr vho buys a dlhmond for
9500 and sells it for $900 has traded in the market to the extent
of $400, and this is vhat should be taxed. The "value added" base,

as may be read*ly observed, in comnarison with the gross sales basis,
favors the enterprise vnich handles a 1arpe volume on a low mafk-up.
'Slnce many of the fields tenﬂlnﬂ to onerate on nigh Trolume 1ou'mark#up
are domlnaucd by chaln StO“GS, tnls has not end ared the "value added"
base to some local governing bodles. . ) |

The accompanying tabulaulon seeks tb svmmarlze the prinéipal

‘characteristics of flat emount, gross rocelpus and gross sales,

and valuve added by hendling bases.:
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ISSUE - FIAT

A.
1.

Eqﬁity

Conformity to No relation whatsoéver.

value added by
handling,

Impact on busi- Very heavy. No relatlon
nczses with low to nark-up. '

maTk~Up,

value of fran-

cnlse.

Relation to ex- Regulres close adheren~-
cuptions in -~ c2 to State lavw

State law. emptions tharcin.

Discrimination, Discriminat
‘ " gmallwveoly

General obser~ Probably least equita-

ble, aud falls cocmplete-
1y to respo
mic chenzes.

vations on -
equity,

Reveanue Fluctuation

Stebility.
. ertia,

Quantity.

Estimatinz,

_69_

Hezsurement of No relation whatsoever.

to econo-

‘Stable to point of in-

Nomlnal rates lwmpera
ve %0 avoid ceonfiscation
of small businesses,

‘Very simnle - practicale-
ly no variables,

GROSS RECEIPIS

Does not zccomedate large
differences in mark-up
policies between types and
sizes of vusinezses.

VALUE ADDED

-
4

Measures accurately and taxes
value added by handling.

Very heavy. No relation to Corrects precisely for marke

mark-up,.
Much better than flat tax,
but £till c¢rude Iindicatow,

ficult and c¢rec
ineguities,

Discrinisates ogeinst lerge

volune businessces.

Recponds to velume changes
buit net to markeup dlffer-

R} .
entials,

VYaries with total dollar

volusie of transactions,

Vardinva zates mu
Aaa

pose uniue b e
s s - 2

nesses with lowecst

Involves estimating velume

up differentials..

Accurate measure of value of
fronchise, but must be bolstered
with high minima, vhich are sub-
jeet to same criticism as flat
taxes,. :

Avolds most of the inegualities
produced by exemptions in State

laws, .
Mo discrimination. :

A1most ccmpletely equitable,
except for high minimum re-
guirements..

Varies with dollar volvme and .
o )
(&9

»rk-up and write-off policles

Large zmount of latitude with
respeet to guantity of tax tak

Involves estimating volume of

of business in light of gen-dusiness and mark-up and writ

eral econcnlc conditions,

off policies,



ISSU=

CCLIPARISCH

C. Administration

1l

2,

D, Draftiing an

Staffing

ARACTERISTI CS O FLAT AMOULND, GRS Ll ruo ..y Vaiiu
FLA GROSS RECTIPTS .
[ 4
Virtunlly self-adminis- Reguires simplifled awdit cf o
. tering. No technlcel single factcr, whieh can be per-
personnel required. forned by c¢er10ﬁ1 personncl.

Cost of aamxnisavery lov cost involved.’

- Fairly low, in view of simpll-

tration. city of aucit.
uvditability. Simnle head-count is Relatively. vacomplicated; near-
sufficient, 1y all merchants record sales.
Dizeretion of  Practicslly none Practica lj none involved.,
taxpayer. involved,
Cempliance cost.  None, Negligible
Technical problzm  None, None,
in defining cosy
of goods sold.
Precision in ap- None. Negligible.
pljin" definition

tax basze.

Political-admin-

istrative factors.

G
sion 01 ordin

Nen-controversizl,

i- No pzcblem,
Ce

Relatively non-controversial.

Negligiblo in techn
blemns involved.

ical prob-
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e al el ded W e bl iad

-records.

o nesmd W wam - .,

- VALUE ADDED

Reaui es profescsionally
co;pvtfnu administrative
staff in adequate numbers,

Proo“oly around 3 per cent.
of collections, $25,000 -
mininva,

Involves aLJit determination
of at least two factors.,

ance must be drawa wiil
and great detail to
d extensive discretion,

Inceonsequential for busine
es with uQC"L?tO gCCOLJﬁing
Probab 1y high for
some siall businesses.

Requires elear and acc te
definition in terms cf nuc-
iness operating nethols.

" Requlres accuracy in estab-

lishing deductlons;and gpe-
cial p$ocedL es for inter-
local and interstate buslness.

Involves underscandiﬂv of
tusticss concidies am biminecs
sccavating, and sound agiinis -
trative juoﬂ“c1t ~

Reguires competent tecmiical
acsistance in %taxetion ond

‘businegs. econcules fields



COMPARISON OF CHARACTERISTICS OF FLAT AMOUNT, CROSS RECEIPTS AND VALUE ADDED BUSINESS TAXES(cont.,,

ISSUE | FLAT _. GROSS RECEIPTS . VALUE ADDED -
E. Applicability Crudily makes extension No problem except that aris *ﬁg Can be cxtended to any
- to busicesses matter of individual from differential mark-up of business or OCCUthiOI
of c*fferea» nezotiation, policies, - provided econonmics sound-
types ‘ ' '

'analyacd

«20.
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Naves aud Wil

It has been demonstrated tnat 1icense tax buses vary sube-
stantlally in characteris tic.of equity° Even more obvious, in many
‘respects, is the connection between rates and tax fairness. Of the
five types of rate structures mentioned in the discusslon of
definitions and terminology, we may pass over consideration of the
first, the flat amount, since 1ts effects wvere fully explored in the
section dealing with tax bases. It is sufficlent %o note that a
£lat amount tax tends to be ex tremely regressive since no account
is taken of the business oxr occupetloral opecation, or of variations
from time to time in 1ts ecomomic characteristics.

The flat amount p’us another tyvne of schedule usually takes the
form of a volume tax with a flat minimum dmount, or a bracketed tax
"uith a flat minlmum. Tne result ior the opeﬁator within the
maximum gTOSSs . receipt° allowed vnder the mininum tax is precisely
the .game as 1f the tax were at a flat amount. £4s he mininum
| tax becomes a smaller and smaller oe;oentﬁge ‘of the total license
tax paid the regressive cnaracue; of the ta becomes decrecsinﬂly
importanu. Obviouvsly, the 1arger the inltial bracket of busliness
-allowed,under the flat ninimuvn, the more emphacically reg:essive
are the effects of the levy. | |

~ Bracketed struotures may be elther progressive or regressive
as they>cperate from bracket to bracket.'.Witnin each brecket
they operatc precisely as do ilst amount taxes., This si*uation ‘
| 1s serlously agoravated where the brackets are 1arge enouvgh to
| encompass enterpri es with substantial variations in volume of
business and basic oconomic characteristics. It is, of course,
possible 0 use the brackeued structure in conjunction with a |,

volume rate, in which case the brackets would make the tax

- =72- Exhibit 2 -1



progressive or re”rosqivo in proporuion to the pcrcentare rise
or drop from bracket“?o bracket, For example, ,ao lotteﬂvﬁlle.
achieveé'a high degree of regiessivity with a retail'merchants
liéense tax of $20 minimum covering gross receipts up to $2,000,
$0.27 per $100 of gross receipts from $2,000 to $100,000, and
$0.15 per $100 of gross recelpts in excess of $100,000, Fredericks=
burg utilizes a reverse procedube‘in imposing a-flat tax of $20
plus £0.29 per $100 of gross recéipts up to‘$200,0005 and $0.58
per $100 of gross receipts in excess of VEOO 0Co, |
There ls a tenuous econonle justification for an ascending
scale on the assuvmpticn thét largejscéle operators are frequently
able to avail themselves of the econcmies of quantity purchasing
and cértéin other techniques of redueinz their costs,.thereby
expanding their prqfit margins. Oh the ﬁhole, the proof runs
'in the op?osite directions most large scale operators conduct
thelr businesses on subgfantially'émallér profit margins than
do small enterprises. Cleariy,'there.is no Justification for
regressiﬁe rates whicﬂ put a heavier rélativé burden on -the
small scale operator, unless_tﬁe social objective.is,to encourage
combination and fréeze out small business., Since, as has been
pointed out, ‘bvsiﬁesses have no ability %o ﬁay in the customary
sense of uﬁe term, it iw probable that progressive and revrcssivc
.rate structures are voth ingpplicaole to dusiness tax ution.
_ As a practical matter, there are only two major alternatives
involved in the decislon as to thé dominating prinéiple wiilch
'is to govern the rate structure. If, on administrative gﬂoﬁnds,
it is decided that a percentage of value addcd by handlipo
'"presents a problem of management beyond the ability of the

County économically to execute, recourse must then be had to a
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percentage of gross recclpts, applied to several classifications
of enterpri es uhich have generally similer eccnom*c char«:
actoristicg, and through the process of cla*sificatlon to approx-
imate as closely as poqsible the equltable uaxation of the value
addcd by hﬂndling, even though the gross receipts indicator

1s wtilized In the actuwal calculation of the levy.. In the first
alternative, a uni¢orm rate may be applied to g unlform basze, with
the assurance that the burden will be equitably adjusted to he}
.temportal variatlons in the economic characteriétics of the various ,
typeé of businosses licensed, In the sécon& alto?native, a set
:of‘assumptions4involvino temporarily ocaoic econonle conditions

1s involved, vhich Is not selx»adiuotlna and which does not res pond
|

of business or occupeu¢on, and which tnevcfove demands continuous !

very ClOoe ly to economlc difLerent als even within uh@ same’ type

revision and adiustmenu of the rate structure. It must be admitted,

horever, that the second alterna sive bas otror admlnlstrative
. - ’ N

argvments in its favor.
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April 18, 1967
‘Memoxandum
TO: Bert Johnson, County Manager, Arlington County

FROM: Lorin A. Thompson, George Mason College |,

e —

Subject: Business Privilegye Licenscs.
| In this memorandum I have suggested certain
:revisons in- the rates. In ghe main, I have suggested
that)the rates which appear excessive be lowered, that
4professionaliliéensés be reduced*froﬁ 65 tb 50 cents,
. and that retail and service industfies be chargedv25
cents.l Thé result 1s that the rates are from 8 cents
to 50 cents per $100. These are comparatively-iow rates.

License taxes .enable local governments (1) to
"keep themsclves informea of the different kinds of
‘businesses and (2) to levy taxes upon businesses as a
source of revenue. The first purpose is regulatory;
Registratiqn usually requires the payment of a fee which
is‘ordinarily nominal in amount. The second purpose,
i.e. to raise revenue involves questions as to an
appropriatévbase: Gross receipts, as a measure of tax .
liability,is perhaps the simplest base since it is
ecasily audited and the'cést_of compiiance is minimal.
The rate applied, however,'does_hot‘affect all businesses
in the same way. |

Gross receipts taxes using the same fate
for all typcs of business falls with unegual force upon
different kinds of businesses and upon different firms
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in the same business. The impact of such a tax dcpeﬁds
on the gross profit margin, that is the difference
between gross receipts and cost of goods, rate of .
turnover in.merchandizc and the capitai structure 6r
pro forma capital sfructqre of the buéiness.' EachAof_
these three factors apply to all business firms, but"
to eqch in a different way since the mix among the
foregoing three factors varies along with other con-’
Aaitions qffccﬁing a business. The following example
illgst%ates the way in which the severity of a gross
receipts tax may be measured when- gross recéipts are
taxed at 1 pcrceht.

A and B represent two business concerns

whose gross receipts margin and turnover rates differ.

Assume | ~ A o B
1. Capitalization $100,000 $100,000
2. Gross Receipts 2,500,000 400,000
3. Cost of Goods 1,875,000 | 200,000
4. Margin 625,000 200,000
5. Gross Receipts @ 1% 25,000 4,000
6. Net Profit after 37,500 37,500
income tax
Ratios
Net Profits/Capital- 37.5% : 37.5%
. ization ‘ '
‘Net Profits/Gross 1.5% 9.375%
Recipts . :
Average stock turn- 25x 4x
: over/yr..
Tax/Margin 4% 23
Tax/Net Profits 67% 10.7¢%
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| :Other examples using.differént factofs which
affect.a business will'prOduce almost infinite variation.
The case used illustrates the fact that a gross recéipts
tax of 1 percent in a high turnover, low margin business
can claim 4 percent of tﬁe‘margin'for doing business and
2vperccnt in a high margin, slow turnover business. In
this case capitalization, net profits and rate of tax on
gross receipﬁs Qere assumed to-be the same. Gross receipts

aﬁa coét of goods are the variables. Other costs of"

operation although vgriable'havérprdduced the same amount
ofAhet-profit after income taxes.:-

It is clear from the foregoing that gross
receipts taxes do not apply with equal force.upon different
businesses. What then is sheﬁjustification for their use?

Gross receipts taxes, désignated iﬁ the
Arlington Céde as business l}cénse and pfivilege taxeéﬂ
'provide the local government wifh a éimple-method of‘
raising revenue. ‘The cost of compliance'té the business
is also minimal.” The same rates on one business, however,
may be and often is much more severe than on another. I{'\
the rates are kept low,Ai.e.fless than 1 percent, the
impact of the gross receipts tax on fhe costs of doing
.business and on profits is reduced. It is recognizedAthat
businesses often féel that taxes, such as a gross.receipts
.tax, ;eaken their combctitive position. . This view is heldr

by certain groups of taxpayers in Arlington. The real

érux'of the problem is whether the total of:local taxes
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levied on.busineéges'ih Aflihgton arc:heaQiér3than in
-adjaccnt political subdivisions. 'Local govérnhents of
course, can and do vary thexr local tax rates from time
to time as c1rcumgtances rcqulre such actlon.

There is a body of oplnlon that believes that
Arlington would do well to eliminate all business license
and privilege taxes. If this were done the savings would
increase the liabiiity of the business for federal and
state income taxes. Hence busmnesses would galn only a
part of the tax saving.

Business license and pr1v11ege taxes are used
.extens;vely in Virginia citics and towns and a number of
countles, At present Arllnqton rates are relatlvely low
as coﬁpared to Virginia muqic;palities of comparable
population. It is.also true that the rate structure
varies widely. ' These taxes in Arlington_now produce
about $3 million. To the writer, some effort should be
made towaxd equalizing the rates among those subject to
the tax. If this is done the total amount of revenue £from
this source will be aboutl75 percent of ﬁhe amount pro-
duced by the present rates. A éugdested nodification in -
the rates is given in Exhibit I. |

| Consideration should be given to changing
the rates of the following professions to retail rates:
Auctioneer
Broker
Business chance broker

Commission merchant
Furnisher of domestic and clerical help

The nature of the business activity is a

prOpcr basis for classifying a business. 1In sdggestinq.
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revisions in the rates several matters were considered.

1. The existing rates on motels and hotels, tele-
phone and telegraph companics were very high
when compared to all other rates. It is
recommended that they be reduced to a rate
of 50 cents per $100, which is the highest
rate suggested in Exhibit I. - '

2. It is recommended that the rates for sclling
and merchandizing operations be brought closer
together. . -

3. It is recommended that a uniform rate apply to
all service occupations.

4. Reduce‘professional rates from 65¢/$100 to 50¢.
5. The desirébility of using a maximum rate of
© 50¢/$100 of sales on businesses where license
tax liability is measured by gross receipts.
A rate of 25 cents has been suggested for most
retail operations. :
Some diffcrences in rates have been retained
on the premise that the costs of doing business is less.
- in professional activities than in retail and wholesale
operations. Some rates ﬁavé ﬁbt beéh changed to any
-'considerable extent, such as developers and wholesale
'merchants.
| Liéenses on vending machines, non-resident
‘laundries and dry cleaners, peddlers, taxiloperators and
_ﬁany_other businesses covered under the license tax
ordinance aﬁd which account for'relatively small amounts
‘6f revenue have noﬁ'been changed. Some are flat fees,
others are variable. .The regiétra£ioh 6f such businesses
is more important than the revenue produced. Such license
taxes;are mainly regulatory. Others,_such as non-resident
laundries, can continue on flat fees since it would entail
considcrablg cost for such businesses to_comply on the
basis of volume done at Aflihgton‘énd)or other locations.
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Using the 1965 rcvenue'figurcs-for the business:
and occupatlonal llcense tax in Arlington, the loss in
-revenue whlch would result from the suggcsted rev;s;on in

rates is shown below:

Total Receipts and Penalties "$2,655,875

Estimated Receipts (New Scale) 2,044,229
Total Reduction $ 611,646 - 23%
The range of ratés in the present ordinance
“is from 8¢ .per $100 on wholesale business to $3.00 on
hotels and motels. In the revised schedule (Exhibit'l).
- the range'is from 8 cents per $100 to 50 cents per $100.
The rates suggested for retail and-service businesses are
the géme at 25.cents per $lOO.‘ It is.further sﬁggested
Athat éomc_acﬁivites now classified as pfofeésional be
reclassified as retail. |
If the wish of the Arlington County Boarxd is
.to reduce‘the business and professionhl license taxes as
'a source of revenue, the suggestions in Exhibit I would
reduce the revenue from this'sourcé by about 25 percent.
If the Board wished to obtain the same amount of revenue
as _is presently contemplated, the suggested rates should
all be increased by 25 percent. In this case, the rates
" would range from 10 cents per $100 on wholesale merchants
to 62.5 cents on professions, telephorne, telegraph co pan-
ies, hgtcls and motels. Retail and scrvice rates undcer
these circumstanccs wauid be incrcased“from'a proposed
25 ce;t rate to 31 or 32 éents. |
If the Boafd wishes to graduaily climinate

the business privilege and liccnsc taxes as measurcd by
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gross receipts, the rates could be lowered in successive

years. '

in conclusion, the rates iﬂ Arlington are
comparétively low as compared to other cities in Virginia.
Moréover, business locations'a}e influenced mainly by
economic advantage, costs and convenicnce. .The complete
elimination of the business license tax would substantially
incfease the liability of the taxpayer for federal and |
state income taxés.' Lowering of%some tax rates only
shifts the burden to some other activity in thé economy
of thé area. The suggésted revision would provide a better
balénéed privilege and license tax structure for Arlington.
It is not severe in its iméaft since the rates range from

8 cents per $100 to 50.cehts‘per $100. Such rates should

not hamper the growth of Arlington's economy.
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FINAL ORDER

(Filed April 12. 1973)
THIS CAUSE came on to be heard this 12th day of January,

1973, upon the petltlon of the Plaintiffs for an order of exonera-
tion pursuant to the prov1s1ons of Section 58- 1145 of the Code of
Virginia,'l950} as amended, Answer of the Defendant, penlng state-
ments of Counsel} presentation of testimony and exhibits, closing
arguments of Counsel, and ) : |

THE COU?T_Certifies that the following facts were deemed
proved: . i | v

1. The Commonwealth Attorney has defended this application
pursuant to statute, and .' _ | N

2. The Comm1ss1oner of Revenue has appeared and given tes—
timony touching ‘on the application as ‘required by statute, and

3. The Arlington County Business Privilege License TaxX was
enacted by the Defendant Board in 1949 and, among other provisions,
prdvided in Section 11-2 of the ordinance, "It is the purpose and
policy of the County Board, in enacting this Ch%pter imposing li—v
cense taxes for the privilege of conducting business and ehgaging
in certain professions; tradee, or occupations in the County to
equalize as far as practicable the burdeh of such license taxation
among those hereby liable thereto, by adopting, for general appli-
cation, but subject to the exceptions herelnafter specifically set
forth, a system of license taxes measured.by the gross receipts of
the business, profession, trade, or oceupation in respect of which
the tax is levied."; and further providing in part in Section 11-4

of the ordinance!....which license taxes shall be for the suppert
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of the County government, the payment of the County debt, and for
other County purposes."”

| 4. That rates for the various businesses, professidns and
trades were established by the Defendant Board after advice éf
professional consultants employed to study and recommend catedgories
and rates which was ihtended to equalize as far as practicable the
‘burden of the tax amoﬁg those affected thereby.

5. That a method of equalizatibn of the tax among those af-
'fected was developed by studies determining the average profit mar-
.gins for the various businessés, professions, and trades based on
tevidence of past performance andvadopting the category of Retail
:Merchant as a base point, fixing a rate for this category and ad-
justing rates for all other categories up or down from the base
Ipoint according to their relative profit margins; the ratibnale
Ebeing to tax according to ability to pay as determined by the stud-
;ies of the average operating or profit margin of each category un-
gder the ordinance.

6. That from time to time the Defendant Board ordered stud-
ies by professionai conéultants to re-evalgate the categories and
‘rates therefore in keeping with the Boardfs stated purpose and pol-
icy of equalizing the burden of the Business Privilege License Taxj

7. That the Defendant Boérd consistently followed the rec-
ommendations of the'professiohal consultants so employed with the
exception of certain categories which were bracketed prior to Jan-
'uary 1, 1952, and the Hotel-Motel category from January 1, 1959 to
December 31, 1970, during the period of a so-called "Gentlemen's

Agreement” between the County Board and the Hotel-Motel Industry.
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8. That in 1959 a so-called "Gentlemen's Agreement" was
entered into between the Hotel-Motel Industry and the Coun;y where-
by a rate far in excess of the formula rate was placed on this‘in-
dustry with the understanding that it was to be passed onAas e

local tax on Gustofier's bills and that such "Gentlemen's Aqreement”

contlnued in full force and effect until 1970 when a transient
occupancy tax of Two Percent (2%) of gross receipts was adopted

for Arlington County that the 1ndustry was directed not to charge
the Bu51ness Pr1V1lege Tax as a local tax or surcharge on customer'|s
bills any further and the Industry's Business Privilege License Tax

~rate was restored to its formula rate, and

9. The Defendant, without evidence of a change in the Hotell=

Motel Industry's profit margin, arbitrarily enacted a rate in 1971,

to be effective in 1972, which increased the rate Three Hundred
Percent (300%) above the formula rate, in violation of equalizing
provisions,thereby entitling the petitioners to the exoneratlon

prayed for, and

10. The Court being of the opinion that the ends of justice
would be met by making an adjustment, now therefore

IT IS ADJUDGED ORDERED AND DECREED, that:

1. The Plaintiffs be, and hereby are, exonerated from the
Arlinéton County Business Privilege License Tax for 1972 as com-
puted at the rate of Two Dollafs ($2.00) for each One Hundred‘Dol-
lars ($100.00) gross receipts and the rate be, and hexeby is,
established at Fifty Cents (50¢) per One Hundred Dollars ($100.00)

gross receipts for 1972, and

2. The Treasurer of Arlington County, Virginia be, and"

hereby is, directed to refund to the Plaintiffs such funds as each
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of them may have paid for their 1972 Business Privilege License )

Tax which is in excess of the rate hereinabove established by the

Court, and

THIS ORDER IS FINAL.

* * * * *

ASSIGNMENT OF ERROR
“Filed April 23, 1973)

1. The conclusion of the Court that the 1972 Business Privilege
License Tax on hotels and motels was arbitrarily enacted is not supported‘by
the evidence, |

2. The County Board of Arlington County is fully'empowered to
enadt a Business Privilege License Tax on hotels and motels aqd set any rate
so long as that rate'is not prohibitivé or confiscatory and the Court'errgd
’,inwgind;pg the rate:excessive without any finding that it was prohibitive or

‘confiscatory, or any.evidence to spppgrt that finding if it had been made;

3. The Court erred in finding that the burden of the “tax had not
been eénalized, and'in-finding that there was any requirement to equalize the
" urden that could réstrict the power of the'County Board to enact the rate for
1972. |

Lo . Thé Court erred in construing Sec. 58-11L5 as empowering it to
correct the tax rate under the facts of this case;.the only assessment which
may be corrected by the Court is the valuation of the property that forms the

basis for the assessment, and the tax rate is not within the power of the

Court to correcﬁ.
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