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MOTION FOR JUDGMENT

I, the plaintiff, hereby move the Corporation Court of the City of

Lynchburg for judgment against you, the defendant, for the following wrongs,

to-wit:

1. On or about the 13th day of May, 1970, you, the defendant,

appeared at my home in the City of Lynchburg, Virginia, fraudentlyand

deceitfully, represent yourself to be a reporter from a newspaper and that

you were writing an article on the Southern Hills Skating Club and wanted my

picture to be placed in the newspaper as a speed skating coach at Southern

Hills Skating Club. Upon your deceitful representations, I agreed to having

my picture taken by you. You used a fictitious name when you appeared at

my home and took my picture.

2. That at the time of taking my picture as aforesaid, you knew

that you were taking my picture to be used in the Lynchburg Juvenile &

Domestic Relations Court wherein, Richard E. Seibert was to be tried on a

morals case. You wilfully, wantonly, maliciously, fraudentlyand deceitfully
I

furnished my picture to the attorney representing Richard E. Seibert as a

result of which I was called into Court and involved in his case because my

picture was exhibited in that case by the defense attorney. I knew nothing

of the case and had no reason to be there.
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3. Your acts and conduct toward me were wilful, wanton, malicious

fraudulent, deceitful and grossly negligent and have caused me great injury.

I have suffered great mental shock, distress and injury and my family has

suffered as a result of your intentionally reckless acts to me.

WHEREFORE, judgment is demanded against you in the sum of

$100,000.00 for compensatory damages and $100,000.00 for exemplary and

punitive damages for the injury you have caused me.

Respectfully,

DANNY LEE WOMACK
By Counsel

McC~enny & B~ugh, P•.>7~_. 0( plf J
By,,/fl)1 . Ih, /71 '6Lt't~

Amherst, Vjrginia /

~ lA tho l YNCUJJClP~ CO:.wO:~~TIONCOURT C!ort's :CM~
thc ~ d~y of.••M.~-+_1S1L., 19__ . .
. Writ T(;ll $.. "j.e<;:CP Tesl'lD: 4:

:.Jl Low "j~ . I ~~.a .__,.' i<. ~J .'
. 1.4 Cd ~/£... ...6';(.~ , , ~

o.POSlt • J c. . . •• /

Tota. Paid ,.S.G,aa .; I • • .•• _ •••••••••••••••••••"'•••••••••••••,••,0. t.
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MOTION FOR BILL OF PARTICULARS
The defendant, by counsel, moves the Court to order the plaintiff to

file a bill of particulars for the purpose of amplifying the notice of motion for

judgment in regard to:

(1) The fraud alleged as to the defendant;

(2) The deceit alleged as to the defendant;

(3) The wiIlfulnes s alleged as to the defendant;

(4) The wantones s alleged as to the defend~nt;

(5) The malice alleged as to the defendant;

(6) The negligence alleged as to the defendant;

(7) The gross negligence alleged as to the defendant;

(8) The time, place, date and circumstances under which it is

alleged that the defendant took the photograph of the plaintiff;

(9) The time, place, date and circumstances under which it is

alleged that the photograph of the plaintiff was furnished to the attorney for

Richard E. Seibert;

(10) The circumstances under which it is alleged that the defendant

willfully, wantonly, maliciously, fraudulently, and deceitfully furnished the

photograph of the plaintiff to the attorney for Richard E. Seibert;

(11) The injuries alleged to have been sustained by the plaintiff;

I and

I
I
I

(12) The mental shock alleged to have been sustained by the plaintiff;
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(13) The distress alleged to have been sustained by the plaintiff.

NOTICE OF MOTION

TO: William M. McClenny, Esq., Attorney for the Plaintiff:

TAKE NOTICE, that on the 10th day of June, 1971, at 9:15 olclock

A. M., or as soon thereafter as counsel may be heard, the foregoing motion

will be brought on to be heard by the Judge of the COlporation Court for the

City of Lynchburg, Virginia, at the courthouse thereof in Lynchburg, Virginia.

I, Wm. Rosenberger, Jr., attorney for the defendant, hereby

certify that a copy of the foregoing motion and notice was mailed to William

M. McClenny, .Esq. I Amherst, Virginia, attorney for the plaintiff, on this

the 5th day of June, 1971.

Wm. Rosenberger, Jr.,
407.Kris e Building, Lync
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RESPONSE 1

(1) The defendant, Rosalie Eldridge, admits that she took a 'photograp1

of the plaintiff, Danny Lee Womack, with his permission; I
(2) The defendant specifically denies that she was guilty of fraud, i

deceit or any wrongdoing, when the plaintiff gave her permission to take his

photograph;

(3) The defendant denies each and every allegation of negligence

charged against her in the pleadings filed by the plaintiff;

(5) The defendant denies that she was guilty of any negligence which
)

proximately caused or contributed to the injuries and damages alleged by

the plaintiff;

(6) The defendant denies that there is any causal connection between

the injuries and damages alleged by the plaintiff and the alleged breach of

duties charged against the defendant;

(7) The defendant avers that the motion for judgment does not state

a cause of action for compensatory damages against her;

(8) The defendant avers that the motion for judgment does not state a

cause of action for punitive damages against her;

(9)

in law;

The defendant avers that the motion for judgment is not sufficient

9<~1\
9 )>lj\\ JJ. (j, Jkt )/11/

il" C,'-'\
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(10) The defendant denies that the plaintiff was injured to the extent

alleged in the pleadings;

(11) The defendant denies that the plaintiff suffered the expenses,

financial loss and damages to the extent alleged in the pleadings;

(12) The defendant denies each and every allegation contained in the

pleadings filed by the plaintiff, except those specifically admitted herein.

Wm. Rosenberger, Jr. orn y for Defendant
407 Krise Building, Lynchburg, irginia

I, Wm. Rosenberger, Jr., attorney for the defendant, hereby certify

that a copy of the foregoing Response was mailed to William M. McClenny,

Esq., Amherst, Virginia, attorney for the plaintiff, on this the 5th day of

June, 1971.
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INTERROGATORIES
The Plaintiff, Danny Lee Womack, by Counsel, pursuant to

iRule 4:8 of the Supreme Ct. of Appeals of Virginia hereby serves
the following interrogatories upon the defendant to be answered
within fourteen days after the service hereof:

GENERAL INFORMATION

1. Give your full first, middle and last name.

2. Give in full all names, other than those already liste",
that you have used, or have been known by during your lifetime.

3. State your birth date, birth place, height, weight

and color of hair and eyes.

4. What is your social security number?

5. State the complete address of the places at which you
resided in the past ten years and the dates of such residences.

RITAL STATUS
1. Are you married?
~. If so, give name and address of spouse.

3. If you have children from this marriage,. give their
ames, ages and addresses

4. Have you been previously married?.

5. If so, for each marriage state:
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A. Name and present address of former spouse;

B. Date of divorce.

c. Name and present addresses of any ch ildren of the
larriage.

d. Do you have any children?
kMPLOYMENT RECORDS

'I 1 List all of your businesses or occupations for the period

reginni~g ten years prior to May 13, 1970, and extending to the dat

pereof, including the nature of your work or duties, the name and

tddress of your employer or business address, your last rate of

.gross monthly payor income from such business or occupation, and

he reason for termination of employment or business.
DUCATION

1. Give names and addresses of all high schools, colleges
r universities attended and inclusive dates of attendance.

2. Did you receive any degrees from such institutions, and
if so, for each degree state:

a. Type of degree and date received.

b. Institution from which received.
DICAL HISTORY

1. Have you ever been treated, examined or consulted by any

party, or been confined or treated at any hospital, sanitarium or

institution for any disease or illness during the past ten years?

2. If, so, give the following information for each

illness or disease:

a. The nature of the illness or disease and the parts
of the body affected;
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b. The name and address of the party who treated,

examined or consulted with you.

c. The date or dates of treatment, examination or

consultation;

d. The name and address of each hospital, sanitarium 0

institution to which you were confined or where you were treated.

e. bate of confinement or treatment at each place

listed above.
.- --- ------f. Duration of period you suffered such illness or

isease with inclusive dates;

g. Whether any record or report was made of the

examination diagnosis and prognosis:

h. The contents of the record, report or hospital

'chart;

or hospital chart;

i. Will you attach a copy of any such record, repor

j . Attach itemized statement of charges for treatmen. .
I

EMPLOYMENT IN THIS CASE

1. State when, where and by whom you were employed to

take the photograph of Danny Lee Womack.

2. State who directed you to take his photo, Mr. Seifer

or Mr. Rosenberger.

3. State how you happened to get the Plaintiff's name to

be used in the case of Commonwealth vs. Seifert.

4. $tate whe~her or not you were self employed at the

time of this pictua;e taking or by some firm or corporation.

- 9 -



A. State to whom you reported after taking the Plaintiff's
picture?

6. State by whom it was decided to use the Plaintiff's
picture in the case of Commonwealth vs. Seifert, You, Mr.Seifert
or Mr. Rosenberger?

7. State the complete facts including conversations
which occurred by you and the Plaintiff, before, during and after
visiting his home and taking his picture.

8. State the purposes for which you claimed you were
taking his picture.

9. State what name and what occupation you told the
Plaintiff that you used and fil~ed.

10. ~J)id you give the Plaintiff a fictitious name and
false explanation of why you were taking this picture?

11. After taking Plaintiff's picture state to whom you
delivered it and for what purpose and under whose instructions.

12. State what use was made of the photographs after they
were turned over to Seifert or his Attorney.

13. Did Seifert or his attorney or either of them know how
these photographs were obtained.

14. State if either of them directed you to use the method
which you used to obtain these photographs of Mr. Womack
RECORD

I'

1. Have you ever been convicted of a felony or a crime
involving moral turpitude at any time?

a. If so, state when, where and for what.
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I

i
I
i'to

15. These interrogatories shall be deemed continuing so as
require supplemental answers if you or your attorneys obtain

DANNY LEE WOMACK
..I A''.'1 .....>1 ,/'By/JJJ1 -.Ill ?tile It h)/

Wm. M. McClenny,Attorney ~o
Plaintiff, Danny Lee Womack

further information between the time answers are served and the
time of trial.

I
~CClenny & Brughr.O. Box 369

erst, Va.
1, Wm. M. McClenny of counsel for the plaintiff, Danny Lee

do hereby certify that a copy of the foregoing interro-
"atories was mailed to Wm. Rosenberger, Jr., Esq. Attorney at Law,
I'rise Building, Lynchburg, Va. the defendant's attorn~y, on the

lth day of June 1971'.

FILED
. ~UN 14 \97.';z;:e ~ Cler1<
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ORDER
This day came the parties, by counsel, on the motion of the defendant

for a bill of particulars in regard to the matters requested in the motion and

it appearing to the Court proper so to do, it is Ordered that the plaintiff file

Iiabill of particulars as to the matters stated in the motion med herein, on

or before July 1, 1971.

ISEEN:
I I /7 1

//7/1
ttorney for the Plaintiff
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ANSWERS TO INTERROGATORIES
For answers to Interrogatories, the defendant, Rosalie Eldridge, says:

GENERA L INFOR MAT ION

(I) Rosalie Hicks Eldridge

(2) Rosalie Hicks

(3) April 27, 1923, Lynchburg, Virginia; 51 311; 99 lbs.; gray hair;

green eyes

(4) 022-22-0850

(5) Route 1, Forest, Virginia

MARITAL STATUS

(I) Yes

(2) Ernest T. Eldridge

(3) Robert Eldridge, 24, U. S. Army; Robin Eldridge, 23, Redondo

Beach, California; Burgess Eldridge, 13, Route 1, Forest, Virginia

(4) No

(5) N/A

EMPLOYMENT RECORD

(I) Self-employed

EDUCATION

(I) New London Academy, 1936-1940; Randolph-Macon College,

1940-1944.

(2) (a) BA, 1944

(b) Randolph-Macon College
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MEDICAL HISTORY

(1)-(2j) Objected to on the grounds that the questions call for infor-

mation which is irrelevant and immaterial to any is sue in the action; the

answers requested will not tend to prove or disprove any issue in the action;

and the answers requested are ambiguous and will not aid in the discovery

of any evidence relevant to the issues in the action.

EMPLOYMENT IN THIS CASE

(1)-(14) Objected to on the grounds that the questions are ambiguous

and uncertain; the questions call for information which is irrelevant and

immaterial to any issue in the action; the answel"s requested will not tend

to prove or disprove any issue in the action; and the answers requested

will not aid in the discovery of any evidence relevant to the issues in the

action.

RECORD

(1) No.

(1) (a) N/A

STATE OF VIRGINIA
To-wit:

City of Lynchburg

I, Helen M. Stapleton, a Notary Public in and for the aforesaid City

and State, hereby certify that Rosalie Eldridge, whose name is signed to

the foregoing Answers, personally appeared before me hi. my Ci~y and

State aforesaid and made oath that the foregoing Answers are true to the

best of her knowledge, information and belief.
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My commission expires on the 13th day of December, 1971.

Given under my hand this 28th day of June, 1971.

.•.... I ,.oj

'- :_/. ('I ", .;-;:>-,

Notary Public

I, Wm. Rosenberger, Jr., attorney for the defendant, hereby certify

that a copy of the foregoing Answers to Interrogato'l"ies was mailed to

William M. McClenny, Esq., Amherst, Virginia, attorney for the plaintiff,

on this the 28th day of June, 1971.

FILED

- 15 - ~!~Cl.rk.



BILL OF PARTICULARS
The Plaintiff, by way of Bill of Particulars, comes and says

that he relies upon the allegations of the Bill of Complaint to

show fraud, deceit, willfulness, wantonesS, malice, negligence,

gross negligence, and the time, place and circumstances under

which the defendant took plaintiff's photograph and the time,place

and circumstances alleging the photograph of the plaintiff was

furnished to Wm. Rosenberger, Jr., Attorney ,for Richard E. Sieber.

The injuries sustained, mental shock and distress have natur-
!ally flowed as result of the wrongful acts of the defendant, as
I

'described in his motion for judgment.

Respectfully,

DANNY LEE WOMACK
By Counsel

McClenny & Brugh P0;.rI ....._. /

By2J;JI- )Jz lJldav'7
, . Amherst, Va. /?/

I hereby certify that I mailed a copy of the foregoing
Bill of Particulars to Wm. Rosenberger, Jr., Attorney for the
Defendant, Krise Building, Lynchburg, Va. this 29th day of June
1971. .

Counse

- 16 -
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ANSWERS TO INTERROGATORIES

For answers to interrogatories, the defendant, Rosalie Eldridge,

says:

EMPLOYMENT IN THIS CASE

(1) May 27, 1970; Wm. Rosenberger, Jr. and Richard E. Seifert.

(3) Not required to answer.

(4) Not required to answer.

(5) Wm. Rosenberger, Jr., Richard E. Seifert, Marcia Seifert,

Mr. Taylor.

(6) Not required to answer.

(7) The defendant told the plaintiff that "we" were considering doing
an article on skating and understood that he was coach of the skating team at
Skateland. The plaintiff said that he was and the defendant told him that she
wanted a picture of him, but there was no assurance that the article would
ever be published. The defendant did not tell the plaintiff that she was em-
ployed by anyone nor did she mention any occupation. The defendant com-
mented on a child who was there and exchanged pleasantries with a lady whom
the defendant thought was plaintiff's wife. The plaintiff agreed to have his
picture taken, however, the defendant had trouble with the camera and the
plaintiff gave her some assistance in correcting the trouble. The defendant
needed additional film and left to obtain it and upon her return she took the
plaintiff's picture with a Polaroid camera.

(8) See answer to No.7.

(9) See answer to No.7.

(10) Yes, I gave the plaintiff a fictitious name; see answer to No.7.

(11) Not required to answer.

112} Not required to answer.
(13) Not required to an~wer.

(14) Not required to answer.

=£'i'~SL<.c)
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STATE OF VIRGINIA )
To-wit:

City of Lynchburg )

I, Helen M. Stapleton, a Notary Public in and for the City of Lynch-
burg, State of Virginia, hereby certify that Rosalie Eldridge, whose name
is signed to the foregoing Answers, personally appeared before me in my
Cityarld State aforesaid and made oath that the foregoing Answers are true
to the best of her knowledge, information and belief.

My commission expires on the 13th day of December, L971.

Given under my hand this the 14th day of October, 1971.
)) / . --'Y..'-~.\". .--1------.'--.....v <:~./G,',> ~r> 4--)./\.---:1-.-1:-)" QQ ...GC'lj-,

Notary Public I

I, Wm•. Rosenberger, Jr., attorney for the defendant, hereby
certify that a copy of the foregoing Answers to Interrogatories was mailed
to William M. McClenny, Esq., Amherst, Virginia, attorney for the
plaintiff, on this the 14th day of October, 1971.

VILE!;
OCT 15 \971

~ed1;~
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INTERROGATORIES

The defendant, by counsel, serves Interrogatories to be answered by

the plaintiff, within fourteen days, after service, as follows:

GENERA L INFORMATION

(l) Give your full first, middle and last name.

(2) Give ih full all names, other than those already listed, that you

have used, or been known by during your lifetime.

(3) State your birth date, birth place, height, weight and color of

hair and eyes.

(4). State the complete addres s of the places at which you have resided

in the past ten years.

MARITAL STATUS

(1) Are you married?

(2) If so, give the name and address of spouse.

(3) If you have children from this marriage, give their names, ages

and addresses.

(4) Have you been previously married?

(5) If so, for each marriage, state:

(a) Name and address of former spouse;

(b) Date of divorce; the court which granted the divorce;

(c) Name and present addresses of any children of the marriage.
--------

SOCIA LA CTIVITIES
-------~.

(l) Do you belong to any fraternal or social clubs or organizations?

(2) If so, state:

- 19 -



(a) The name of each club, or organization;

(b) Whether you have ever held any office in such club or

or ganiza tion;

(c) How o~ten you attend meetings.

(3.) Have you resigned or otherwise dropped your membership in any

social, fraternal or service club or organization since May 1970?

(4) Do you contend that any actions of the defendant affected your

membership or participation in the activities of any fraternal, social or

s ervic e organization?

DESCRIPTION OF INJURIES

(1) Do you claim to have been injured as a result of the incident on

which you bas e this action?

(2) If so, for each part of the body that you claim was injured, state:

(a) The name and location of the injured part;

(b) The nature and extent of the injury, including a,medical

description of the condition;

(c) The date and hour you first noticed the injury;

(d) The date and hour the injury was first examined or treated

by a physician.

(3) Did any member of your family sustain any injury as a result of

the incident on which you bas e this action?

(4) If so, for each member of your family state:

(a) Specifically and in detail each injury sustained by any membe

of your family;

- 20 -



(b) The name of each member of your family who was injured;

(c) The name and address of the treating doctor;

(d) The name and location of the injured part;

(e) The date and hour the injury was first noticed;

(f) The date and hour the injury was first examined or treated.

medical practitioner, or any person who practices the art of healing or

physician, neurologist, physical therapist, psychiatrist, or other type

com ••

MEDICAL EXAMINATION

(1) Were you examined or treated in any way for any injury,

plaint or illness, allegedly caused by the incident in question, by any

I
I
I

I
Iof i

. I?curm~

(2) If so, for each person who examined or treated you, state:

(a) Date;

(b) His name and address;

(c) The branch of medicine which he practices;

(d) The examination or treatment given you and the reason for

such examination or treatment;

(e) Whether you are still being treated by him, and if so, for

what reason;

(f) Whether the person who made it considered any injury, com-

plaint or illness to be permanent, and if so, what injury, complaint

or illness;

(g) All other facts which were given in the prognosis;

(h) Whether any record,. or report, was made of the examination

diagnosis and prognosis;
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(i) Th e contents bf the record, report or hospital chart;

(j) Will you attach a copy of any such record, report or

hospital chart;

(k) Will you attach an itemized statement of the charges made

by any doctor or hospital.

(3) Was any member of your family examined or treated in any way

for any injury, complaint or illness, allegedly caused by the incident in

question, by any physician, neurologist, physical therapist, psychiatrist,

or other type of medical practitioner, or any person who practices the art

of healing or curing?

(4) If so, for each member of your family, state:

(a) The name of each member of your family who was examined

or treated;

(b) Date;

hirn.;

(c) The name and address of the person who examined or treatedj
I
I

I
I

(d) The branch of medicine that the examining or treating doctor

practiced;

(e) The examination or treatment rendered and the reason for

such;

(f) Whether treatment is still being received, and if so, for

what reason;

(g) Whether the injury, complaint or illness is considered to be

permanent, and if so, state the nature thereof;

- 22 -
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I

(h) Will you attach a copy of any record or report concerning the

examiriation and treatment;

(i) Will you attach an itemized statement of the charges made

by any doctor or hospi~al.

MENTAL DISTRESS

(I) State specifically and in detail the mental distress sustained by

you as alleged in the motion for judgment.

(Z) Did you consult a doctor in connection with your mental distress?

(3) If so, for each doctor, state:

(a) His name and address;

(b) The treatment rendered;

(c) The medicine prescribed;

(d) The amount each charged for his services;

(e) The amount you spent for drugs or medicines.

(4) Did any member of your family suffer mental distress?

(5) If so, for each member of your family, state:

(a) The name of each member of your family who consulted

a doctor for mental distress;

(b) The name and address of the doctor;

(c) The date of the examination or treatment;

(d) The treatment rendered;

(e) The medicine pres cribed;

(f) The amount of each charge for his services;

(g) The amount spent for drugs or medicine.
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and of any and aU other persons having any knowledge thereof.

(2) List the names, addresses and occupations of all the persons

EXPENSES

(1) List all of the expenses which you have incurred as a result of

any alleged act on the part of the defendant, including the dates on which

such expenses were incurred and the persons and the amounts paid.

ALLEGED ACTIONS OF DEFENDANT

(1) At whattime do you allege the defendant appeared at your home?

(2) Did you ask defendant the purpose of her visit?

(3) If so, state the reply of the defendant.

(4) Did you ask defendant for her name?

(5) If so, state the name given you.

(6) Did you ask defendant for any identification?. .

(7) If so, what identification did she produce?

(8) Did you consent to having your picture taken by defendant?

WITNESSES

(1) State t he full name and present address, including street, city

and state, of every person known to the plaintiff, his attorney, or his agents

who was an eye witness, or who was at or near the scene of the incident I
involved in this action, prior to, at the time of, and following its occurrencJ,

I
I

!

whom you plan to use as a witness at the trial of this case.
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CONTINUING INTERROGATORIES

These interrogatories shall be deemed continuing so as to require

supplemental answers if you or your attorneys obtain further information

between the tiIne answers are served and the tiIne of trial.

Wm. Rosenberger,
407 Krise Buildingl

I, Wm. Rosenberger, Jr.1 attorney for the defe~dant. hereby

certify that a copy of the foregoing interrogatories was mailed to William

M. McClenny, Esq., Amherst, Virginia, attorney for the plaintiff, on this

the 20th day of October, 1971.

Wm. Rosenberger, Jr., n
407 Krise Building, Lynchburg,

FILED

- 25 -
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ANSWERS TO INTERROGATORIES
For answer to the above the plaintiff says:

GENERAL INFORMATION

1. Danny Lee Womack
2. No.

3. August 8, 1944 in Lynchburg, Va.

5 feet 5 inches

170

Blue eyes, brown hair

4. Lynchburg, Va.

MARITAL STATUS

1. Yes.

2. Barbara Honig Womack

2946 Triangle Place, Lynchburg, Va.

3. Nancy Jane Womack age 6; and Virginia Dove Womack

age 5 and they live with us.

4. No.

5. N/A

SOCIAL ACTIVITIES

1-4 Objected to on the grounds that the questions call

for information which is irrelevant and immaterial to any issue in

the action; the aaswers requested will not tend to prove or dis-

prove any issue in the action and the answers requested are am-

bigeous and will not aid in the discovery of any evidence relevant
I
Ito the issues in the action. :

DESCRIPTION OF INJURY

1. Yes.

2. N/A

3. Yes
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". ----_ .•-.... - .-.--~------
4. My wife miscarried.

b. N/A

c. Dr. Bowden in Lynchburg, Va.

d. N/A

e. N1A

IY".LEDICAL

11.. No.

2. N/A

3. See 4 (c)

4. See 4 (c) above
MENTAL DISTRESS

1. I have suffered. great mental shock, distress and
injury.

2. No.

3. N/A

4. Yes

5. My wife

a. Miscarried and was treated by Dr. Bowden on or
about Junt 10, 1970.
EXPENSES

11.. N/A

ALLEGED ACTIONS OF THE DEFENDANT

1. On or about May 13, 1970 in the morning.
2. No, she told me.

3. N/A
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4. No, she told me.

5. She told me.

6. No.

7. M/A

8. Yes for the purpose she stated.
,WITNESS

1. Me, my wife and children, Detective Frances and

iDetective Arrington, Royston Jester III and anyone else I can find

that has any knowledge of the situation.

2. The above persons and anyone else I can find who can

help make my case.

STATE OF VIRGINIA

COUNTY OF AMHERST, TO-WIT:

I, Vay C. Harris, a Notary Publ~c in and for the county

and state aforesaid do hereby certify that Danny Lee Womack, whose

name is signed to the foregoing Interrogatories has this day

personally appeared before me and acknowledged the same in my

county and state aforesaid.

Given under my hand this /5/ day of November 1971.

My commission expires the / <:/ day of &~t!.~~£",/

'iLerC'? '/.L~<_~
N~tary Public

- 28 -
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I, Wm. M. McClenny, attorney for the plaintiff, hereby
certify that a copy of the foregoing Answers to Interrogatories
was mailed to William Rosenberger, Jr, Esq. 407 Krise Building
Lynchburg, Va.

,November 1971.
attorney for the Defendant on this the 1st day of

" /)" ," 'It/ ") /1 ;', f ,') ,
I /" I '. ,I, . 1/ ,) 1. I"
"J':"j":_.i .f ",J_)-_ .f), "I,,'! /! ',//J (

.' J I / ' ./ I I ./." .
/ '/ ,..., I ( ,/ ,- ' '" .',. .)

'wm. ~i. MCClenny: Attorney for th~aintiff
P. O. Box 369 Amherst, Va.
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AMENDED RESPONSE
(1) The defendant, Rosalie Eldridge, admits that she took a photo-

graph of the plaintiff, Danny Lee Womack, with his permission;

. (2) The defendant specifically denies that she was guilty of fraud,

deceit or any wrongdoing, when the plaintiff gave her permission to take his

photograph;

(3) The defendant denies each and every allegation of negligence

charged against her in the pleadings filed by the. plaintiff;

(4) The defendant denies each and every allegation of gros s negli-

gence charged against her in the pleadings filed by the plaintiff;

(5) The defendant denies that she was guiltyof any negligence which

proximately caused or contributed to the injuries and damages alleged by

the plaintiff;

(6) The defendant denies that there is any causal connection between

the injuries and damages alleged by the plaintiff and the alleged breach of

duties charged against the defendant;

(7) The defendant avers that the motion for judgment does not state

a cause of action for compensatory damages against her;

(8) The defendant avers that the motion for judgment does not state

a cause of action for punitive damages against her;

(9) The defendant avers that the motion for judgment is not suffi-

cient in law;
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(10) The defendant avers that the supposed cause of action is barred

by the statute of limitations.

(11) The defendant denies that the plaintiff was injured to the extent

alleged in the pleadings;

(12) The defendant denies that the plaintiff suffered the expenses,

financial loss and damages to the extent alleged in the pleadings;

(13) The defendant denies each and every allegation contained in the

pleadings filed by the plaintiff, except those specifically admitted herein.

Wm. Rosenberger, Jr., 0 e.
407 Krise Building, Lynchburg, inia

I, Wm. Rosenberger, Jr., attorney for the defendant, hereby cer-

tify that a copy of the foregoing A mended Response was mailed to William

M. McClenny, Esq., Amherst, Virginia, attorney for the plaintiff, on this

the /P~ay of November, 1971.
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ANSWERS TO INTERROGATORIES
These are the continuing answers of the plaintiff to the

interrogatories served on October 20, 1971.

Social Activities:

1. Yes.

2. a. Seven Hills Skating Club and Emmanuel Baptist Church
b. No

c. Practice sessions once a week for the skating club
and church twice monthly.

3. No.

4. No.

Description of the Injuries:

2. I did not receive any physical injury.

4. b. No one else of my family.

Mental Distress:

5. a. My wife

b. Dr. Bowden

c. On or about June 10, 1970.

d.She was placed in the hospital where sh~ was treated
for a miscarriage. She was hospitalized for 3 days.

e. Do not recall any medicines prescribed.

f. Dr. Bowaen's bill was $225.00 and the hospital was

in excess of $100.00. Copies of these bills will be filed if

deemed necessary.

g. None~ except what was given in the hospital.

- 32 -



Alleged actions of the Defendant:

5. She told me her name was Mrs. Jackson.

Description of Injury:

4. a. My wife, who miscarried.

b. None of the rest of my family except myself as

ereinbefore stated. But to make it perfectlY clear my wife is the

nly one who was injured with a physical reaction.

rTATE OF VIRGINIA

r
OUNTY OF AMHERST, TO-WIT:

I, Vay C. Harris, a Notary Public in and for the county

nd state aforesaid do hereby certify that Danny Lee Womack, whose

ame is signed to the foregoing Interrogatories has this day

ersonally appeared before me and acknowledged the same in my

and state aforesaid.

I
I
!
"

Given under my hand this // day of December 1971.

My commission expires the 19th day of October 1973.

~le \/~~I Notary ublic
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LrtifY
I, Wm. M. McClenny, attorney for the plaintiff, hereby
that a copy of the foregoing Answers to Interrogatories

as mailed to William Rosenberger, Jr., Esq. 407 Krise Building
ynchburg, Va. , attorney for the Defendant on tms the 11th day

f December

he Plaintiff
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o R D E R
This day came the parties, by counsel, on motion of the defendant to

dismiss the Motion for Judgment, pursuant to Rule4:12(d) of the Rules of

the Supreme Court of Virginia, for failure of the plaintiff to serve complete

and adequate answers to interrogatories propounded to him by the defendant,

pursuant to Rule 4:8 of the Rules of the Supreme Court of Virginia, and it

appearing to the Court proper so to do, the Court doth Order the plaintiff to

answer Questions (1), (2), (3) and (4) under IISocial Activities"; Questions

(2), and (4)(b) under IIDescription of Injuryll; Question (5) and all SUbsection1

thereof under "Mental Distress'l; and Question (5) under "Alleged Actions of

the Defendant", however, the plaintiff is not required to answer Questions

(4)(d), (4)(e) and (4)(f) under IIDescription of Injuryll, nor Questions (3) and

(4) under IIMedical"; and the answers required of the plaintiff shall be filed

with the Clerk of this Court on or before 10 days from the entry of this Or de •

SEEN:
~'.Y , //I ~
~., , • I

A ttornl:L:intiff
. ~7.Attorney ~Dd~
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M.OTION
The defendant, by counsel, moves the Court for summary judgm.ent,

the parties being at issue, as it appears from the pleading's and the answers

of the plaintiff to the interrogatories propounded to him by the defendant,

that the alleged cause of action is for mental anguish only and it is purely

a personal right which is barred by the one year statute of limitations.

Wm. Rosenbe ger, Jr. to ney for Defendant
407 Krise Building, Lynchburg, irginia

Housing Authority v.Laburnam Corp., 195 Va. 827, 80 S. E. 2d 574 (1954)
Food Corp. v. Dawley, 202 Va. 543, 118 S.E. 2d 664 (1961)
Travelers Ins. Co. v. Turner, 211 Va. 552, 178 S.E. 2d 503 (1971)

NOTICE OF MOTION

TO: William M. McClenny, Attorney for the Plaintiff:

TAKE NOTICE, that on the 5th day of January, 1972, at 3:00 o'clock
P. M. or as soon thereafter as counsel may be heard, the foregoing motion
will be brought on to be heard by the Judge of the Corporation Court for the
City of Lynchburg at the courthouse hereo in Lynchburg, Virginia.

Wm. Rosen erger, Jr., A
407 Krise Building, Lync

I,Wm. Rosenberger, Jr., attorney for the defendant, hereby certify
that a copy of the foregoing motion and notice was mailed to William M.
McClenny, Esq., Box 369, Amherst, Virginia, on this the31st day of
December, 1971.

Wm. Rosenber er, Jr., At
407 Krise Building, Lync
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O. RAYMOND CUNDI ••
JUDGE

JUDGE'S CHAMBERS

CORPORATION COU Ri
FOR THe:

CITY OF LYNCHBURG

LYNCHBURG. VA.

February 3, 1972

GEO. W. MARTIN

CLERK

William Rosenberger, Jr., Esq.
Attorney at Law
Krise Building
Lynchburg, Virginia 24504

William M. McClenny, Esq.
Attorney at Law
Amherst, Virginia

In re: Danny Lee Womack v. Rosalie Eldridge

Gentlemen:

The above case is pending before the Court on a plea on the
statute of Limitations filed by the defendant. The plaintiff
alleges that the defendant "on or about the 13th day of May,
1970", did make certain representations to the plaintiff,
which resulted in the pending action.

In the subsequent interrogatories the plaintiff stated that
he did not receive any physical injuries as a result of the
alleged representations but was mental. He further, in answer
to interrogatories, stated that the representations happened
on or about May 13, 1970. The Motion for Judgment was instituted
on May 17, 1971. In view of the allegations and answers to
interrogatories, the Court is unable to determine the exact date
the alleged incident happened, which is the basis for the action.
It is further noted that the defendant in answer to interrogatories
stated that she was hired on May 27, 1970, to perform the acts
which are the basis of this action.

The Court is unable to determine the exact date of the alleged
incident and therefore) will reserve making a decision on the
plea of statute of Limitations until the evidence has been adduced
in Court.

ORC/McC

Yours very t~,

~~O. Raymond Cundiff, J~ge
Corporation Court for the
City of Lynchburg.
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Filed 2/7/72

CONTINUING INTERROGATORIES
The Plaintiff. Danny Lee Womack. ]Jy counsel. pursu~nt to Rule 4:8

of the Supreme Court of Appeals of Virginia hereby serves the following as

continuing interrogatories upon the Defendant to be answeredwithin

fourteen days after service hereof.

1. Please state the full name and address of the Mr. Taylor

previously mentioned in answers to interrogatories of October 14. 1971.

2. State what interest Mr. Taylor had in this case.

3. (a) You stated in the same interrogatories that you were

employed May 27. 1970 to take the photograph of Danny Lee Womack. Please

state if that is the date on which you took the photograph.

(b) State also if May 27, 1970 was the date that the photograph

was actually taken.

4. State why you did not tell the Plaintiff your real name.

5. State the fictitious name which you gave to the Plaintiff at the

time of taking his photograph.

6. State why you did net tell the Plaintiff the exact purpose for which

you were taking his photograph.

These interrogatories shall be deemed continuing so as to require

supplemental answers if you or your attorney obtain further information

between the time answers are served and the time of trial. 1
", /~/

J '/J/I '-, ,1 ////''.,,'•..//1 ,'/, '. ._/ '
. //jll .;J// ,./!Jr (~:<-:,1--/1////'.---)

Wm. M. McClenny. Attorney for Pl~intiff
P. O. Box 369. Amherst. Virginia/
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ADDITIONAL ANSWERS TO INTERROGATORIES
For additional answers to interrogatories, the defendant, Rosalie

Eldridge, says:

(1) Durand Taylor, 5th Avenue Hotel, 24 5th Avenue, New York,

New York.

(2) He is the father-in-law of Richard E. Seifert.

(3) (a) and (b) The photograph was taken May 27, 1970.

(4) Objected to on the grounds that the question asks for information

which is irrelevant and immaterial to any issue in the action; the answer

requested will not tend to prove or disprove any is sue in the action; and

the answer requested therein will not aid in the discovery of any evidence

relevant to the issue in action; and the question asks for an opinion •

. (5) Mrs. Jackson.

STATE OF VIRGINIA

(6 ) I did not expect that he would be inyolved in any way.\~<~',;/,~).y .J L\. ~;,~9 lOA~ ~() c •.Y
j (~ .3

To-wit:
City of Lynchburg

I, Anne Terry, a Notary Public in and for the City of Lynchburg,

State of Virginia, hereby certify that Rosalie Eldridge, whose name is signed

to the foregoing Answers, personally appeared before me in my City and

State aforesaid and made oath that the foregoing Answers are true to the best
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of her knowledge, information and belief.

My commission expires on the 7th day of August, 1973.

Given under my hand this the 15th day of FebruarYt> 1972.

/I' ;;;. .
/If- ..,? ,- '/'- ~'Jr'/>'\« ,1,\ __ ~

Notary Public

I, Wm. Rosenberger, Jr., attorney for the defendant, hereby certify

that a copy of the foregoing Additional Answers to Interrogatories :was mailed

to William M. McClenny, Esq., Amherst, Virginia, attorney for the plaintiff~

on this the 15th day of February, 1972.

Wm. Rosen erger, Jr.,
407 Krise Building, Lync

FILED
FEB 16 1972~er
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ORDER
This day came the plaintiff, by counsel, and moved the Court to

amend the Motion for Judgment by substituting in paragraph number 1,

thereof, "May 27, 1970" in lieu of "on or about the 13th day of May, 1970"

which motion is granted and the bill accordingly amended.

Seen:

MAR29 1972
~ 531;0 1,,11
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AMENDED MOTION FOR JUDGMENT

I. the plaintiff. hereby move the Corporation Court of the City of

Lynchburg for judgment against you. the defendants. for the following

wrongs. to -wit:

(I) That on May 27. 1970. you. Rosalie El.dridge. at the direction

and under the employment of Wm. Rosenberger. Jr •• appeared at my home

in the City of Lynchburg. Virginia. fraudulently and deceitfully. represent

yourself to be a reporter from a newspaper and that you were writing an

article on the Southern Hills Skating Club and wanted my picture to be

placed in the newspaper as a speed skating coach at Southern Hills Skating

Club. Upon your deceitful representations. I agreed to having my picture

taken by you. You used a fictitious name when you appeared at my home

and took my picture. .

(2) That at the time of taking my picture as aforesaid. each of you

defendants knew that you were taking my picture to be used in the Lynchburg

Juvenile & Domestic Relations Court wherein. Richard E. Siefert was to be

tried on a morals case. You wilfully. wantonly. maliciously. frau.dulently

and deceitfully furnished my picture to the attorney representing Richard E.

Siefert as a result of which I was called into Court and involved in his case

because my picture was exhibited in that case by Wm. Rosenberger. Jr •• the
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defense attorney. I knew nothing of the case and had no reason to be there.

(3) Your acts and conduct toward me were wilful, wanton, malicious,

fraudulent, deceitful and grossly negligent and have caused me great injury.

I have suffered great mental shock, distress and injury and my family has

suffered as a result of your intentionally reckless acts to me.

WHEREFORE, judgment is demanded against each of you in the sum

of $100, 000.00 for compensatory damages and $100,000.00 for exemplary

and punitive damages for the injury you have caused me.

Respectfully,

DANNY LEE WOMACK
By Counsel

FILED
APR 1 2 1972

a'<f:e ~ Clerk
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ORDER

This day came the parties, by counsel, and the Plaintiff moved to

amend his Motion for Judgment by making Wm. Rosenberger, Jr. a party

defendant and it appearing that Wm. Rosenberger, Jr., Counsel of Record

for the Defendant, and will have to withdraw from the defense of Rosalie

Eldridge as her attorney- since a conflict of interest might result, therefore,

the Court doth refuse to permit the amendment of the .Motion for Judgment

to which action of the Court, the Plaintiff, by counsel, objected and excepted

to the action of the Court.

A~R 11-1 \~r12
. . ~2ll::0wi__ -PJf.7/?
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MOTION FOR SUMMARY JUDGMENT
The defendant, Rosalie Eldridge, by counsel, moves the Court to

render summary judgment in her favor, pursuant to Rule 3:18 of the Rules of

the Supreme Court of Virginia, the parties being at issue and there being no

material fact in dispute, on the ground that the pleadings and the answers to

interl'ogatories filed in this action~ including the admissions that appear

therefrom, and the deposition of Dr. Robert H. Bowden, Jr., a copy of

which is attached hereto, incorporated herein by reference and prayed to be

read and considered as a part hereof, show; that the defendant is entitled to

judgment.

Wm. Rosenberger, Jr.,
407 Krise Building, Lync

TO: W. M. McCLENNY, ESQ., Amherst, Virginia, Attorn V for the
Plaintiff:

TAKE NOTICE, that the foregoing Motion will be brought on to be heard

by the Judge of the Corporation Court for the City of Lynchburg, Virginia at

9:000 'clock A. M. September 21, 1972, or as soon thereafter as counsel may

be heard, at the courthouse thereof in Lynchbu g, Virginia.

~
Wm. Rosenberger, Jr., ney for Defendant
407 Krise Building, Lynchburg, Vi ginia

I, Wm. Rosenberger, Jr., attorney for the defendant, hereby certify
that a copy of the foregoing Motion and Notice was mailed to W. M. McClenny,
Esq., Amherst, Virginia, attorney for the plaintiff, on this the 18th day of
September, 1972.

Wm. Rosenberger, for Defendant
407 Krise Building, Lynchburg, Virginld.

Robertson v. Aetna Casualty & Surety Co., 232 So. 2d 829 (La. App. 1970)
Awtrt:"'Y v. N&WRailway Coo, 121 Va. 284,93 S.E. 570 (1917)
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2

5

6

7

VIRGINIA:
IN THE CIRCUIT COURT FOR THE CITY OF LYNCHBURG

- - - - - - - - - -
BARBARA H. HO~L-'\CK,

Plaintiff;
v.

21

17

20 Virginia.

sl ~~~ALI2 ELD?IDGE

WILLI~1 ROSENBERGER) JR.) ..Defendants'
10 - - - - - - - - - - - - - - - -
11

12 Deposition of Dr. Robert H. Bowden, Jr. taken pursuant
I13 t,onotice and by agreement of the parties at 12 :00 0 Iclock I

;4 noon on the 9th day of August 1972 at the office of Dr. Bowden 1
I15 Medical Center, Tate Springs Road, Lynchburg, Virginia, befOre!

10 Kathryn C. Sti~nette) notary public in and for the State of ~
IVirginia at Large, to be used for purposes of discovery and I

13 for all other purposes by the defendants in the above-captioneJ
I,

19 case now pending in the Circuit Court for the City of Lynchburg,
i
i,
t

21 APPEARANCES:
I

13 HILLIA}1 N. t"~.::CLE~Wf,ESQ. (An..'-lerst,Virginia) for theplaintiff.
\~ILLI~~IROSENBERGER, JR.) ESQ. (Lynchburg, Virginia) for

25 the defendants.
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DR. ROBERT H. Bm,mEN) JR.) being first duly s,:;orn,

2 de?oses and says as follm'7s:

DIRECT EX1J1INATION
4 BY HR. ROSENBERGER:

5 I Q Doctor, will' you state your full name.please, sir.

s A Robert Henry Bowden, Jr.

7 Q

A

vmat is your specialty?

Cbstetrics and gynecology.

12 \",here did you train?

I was in the Army for two years prior to coming to

Following that where did you go to practice?

I completed my residency in 1964.
\,Tnendid you complete your training?

And following your receiving your medical degree

The university of Virginia.

\~ere did you go to medical school?

A

A

Q

A

A

Q

Q9 I
I
I
i

I
I
I
I

I interned at the Macon City Hospital; I did residen6y
!

14 i;'70rkin obstetrics a.."1.dgynecology at the Johns-Hopkins Hospital I
I

and Bo'WlIlanGray Hospital in Hinston-Salem, North Carolina. !
I
I.

I
I
I

I
I
I
I
I

I
i

19

15

17

13

13

10

20 Lynchburg and came to Lynchburg in 1966.

21 Q \-.;henyou were in the J>.rmy'were you in the Hedical

22 Corps?

23 A Yes, sir, and practiced obstetrics for one year and
z.} Has in the Republic of Vietna.-n for one year.

25 Q NOi;v,Doctor, did there cornea time that you saH
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1 Barbara H. Horuackof Lynchburg?

2 A Yes, sir.

3 Q Wh.endid you first see her?

.I} A According to my records. I first sa'w iYIrs. Hornack

'--1
I
I
i
I
I
I

I
I

I
I

1

5 on the 26th of May 1970.

6

7

I .
3 tnat

Q At that time 't"hat history did she give you?

A ..••1- that tLue she presented a history of dizz'jT".css,.~.•.\.,.
she felt pregna.."'i..t.and that her last menstrual period

9 had occurred on the 12th of iYillrch1970.

10 Q Did she give you any history of having been in an

11 automobile accident in April 1970?

12

13

J4

A

Q

A

April 1970 -- not at that time, no.

Did you get that history subsequently?

I got that history subsequen'tly ,yes ) sir, that I

-- no.I do not have a record of her saying that

Q

A

Q

A

approximately

19

13 complaints concerning the accident.

20 Davis in April?

21

15 she had been involved in an automobile accident and, let's see __
I105 I have t'l;'70records here -- and in the remainder of her record. !,. ,

17 yes, that she had been in an accident a.."1.dat that time had no !
I,
!

Did she tell you she had gone to see Dr. John Wyatt I
I
I
I
IAll right ~ After you took a history from r-Jrs. Homacl,

23 - on. Hay 26, 1970 did you conclude 'I;.;hether or not she ,;.,as pregnal1.t?

It was my feeling at that time that she was pregnant I
that on the 26th of May that she had approXimftelY

I
I

--------~

22

21

25
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3 been pregna..'"ltthat long.

6 prior to ~~y 26, 1970?

1 a period of ten "7eeks gestation at that time.

2

4

5

Q

A

Q

\.;hen you say "ten 'weeks.gestation" you mean she had

'V ••.es, s~r.

Doctor, did you obtain a history, of a..'LY pregnancies

-I
i

i
!
i
i

I
1

1

I
!

7 A Yes, sir.

8 I
Q Hill you tell us the iirst pregnancy.

A According to the history that she 'gave that she9 I me

Ihad10 first become pregnant in 1965 and that pregna..'Lcye~ded at:

11 seven months with the delivery of a three-pound-five-o~'Lce

12 female inf&'Lt.

Q Nmv,"-7ill you tell us. whether that infant "-lould be

14 considered a mature baby or premature.

15 A No, sir, that baby would be considered a premature

16 infant.

17 Q Hmv do yeu determine - - \'ihat is .the medical

18 tion of whether a baby is premature or not?

;

. . Iaeterm~nc;-
I
!
,

19 A 1':."1isis a determination strictly on Height ana. O-:lY

20 Ii~£al1.t that is belmV'tHenty-five hllil.ored gratis in weight

2J five pounds, eight ounces is felt to be premature.

or

22 Q
23 I A

241pregnallCY

25 jinfant •.
I

I

\,ihen 'Has the ne:{t pregnaIlcy?

Si1e 'uas again pregnant: in 1966 and this 'Has a

'tviththe delivery of a four-pound-t'l;'lelve-ounce

-----------
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1

2

Q

A

Hould you consider that baby pre-mature or not?

This baby would still be considered premature

lived i
I,

,.]hat "7as the period of gestatl..on of that. baby?

Approximately six months •.

NO'tv~ after seeing Hr's. Hornackon Hay 26~ 1970 ,,;.]hen

time ~Ld this ~.,asa t;;'lO-POllil.d-ten-OlliI.Ce infant t:nat:

A And the next pregnancy occurred in 1968 and again

pregnancy terminated prematurely and I do not have the

history but there was Some complication of pregnancy at

A

Q

Q

4

5

6 this

7 I full
I

3 crlat

9 only t"t'lOdays.

3 even though it had gone to term by dates of gestation.

Q ~.rnen,,;vasthe next pregnancy?

10

12
did you next see her?13

16 Hospital.

19 abortion,. that she had had the onset of acute bleeding prior

A

A

Q

Q Do your records shmv ~,]henthe abortion began ~ Hhen

abortion.

bleeding or hemorrhaging started?

A She. started having bleeding during the evening hours

17

13

I again saw her -- I did not see her again until the,

15 14th of June 1970 at \"hich time she ,,;vasseen at the Baptist I

I
I
t
fvlliat was your diagnosis and exa~ination at that time?l'

And at that time the diagnosis was incomplete

I
I

I
I20 CO her a&~ission and chac she had passed -- chat she had passel'

aborted the'pregnancy and a.D & C was necessary to complete21 lhad

(the22
I

23 I
'the2'}

25
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2 time to the Baptist. Hospital but this T.-70uld have meant that

Did she give you any history of having any marital

her as to \vhether there was any particular problem with

did not have -- from my records I \Iould say that s~~ehad

admission
I

I
I
I

I
!
i

i
i
t

I

ex a-::t

No~v,\'7henyou smvher did you obtain a-~y historyQ

started bleeding until the day of admission.

1 lof the 10th and I don't -- I cannot tell you the

3 she
4 not

6 from

,Iher?
;

s ip::::-oblew?

9 A No) sir.

10 Q Did she 'give you anything to indicate that the

1J pregn~Lcy had been voluntarily terminated?

12

13

A

Q

~o, sir.

Did she give you &I.yhistory that she had had any

14 emotional problem or disturbance or upset?

17 / she had "aborted" the pregnancy, is llabortionl1

18 that sy;:l.onymouslywith "miscarriage"?

Nmv) Doctor, could you tell us ,,;:henyou use the

!
I

I
I

I
viord I!

t
I

do you use i
!
;

i
, I
i
i
IOne is considered a medical

N .
0, s~r.

Yes, sir.A

A

Q

15

15

19

A

ten a"1a fifteen percent of pregn~"'1cies ",ill ultimately end in

i

20 lone is considered a lay term? I
2 J I. .Q ~:O'", :":, you tell us hOH many pregrtancias are ended i
22 ~n m~scarr:Lages. I

1
• t.. • I ,The best figure I can g~ve you is iJct"ean apl)ro:~o..."niltf"Y

I
23

24
I

25 I abortion.
i
I

,

L.----------- . -.-i
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-- no.I c~lnot give you a pathological diagnosisA

Q

in the Virginia Baptist Hospital on June 14, 1970?

1

I

!
!
I

I
I

Could you tell us v7ith reasonable medical certainty 1

I
2 "lhat caused the abortion that rvlr's. viomackhad ,,,hen you sau her!

I
i
I
I
I
I

4

5 From past experience I feel, and I thhlk most people would

6

1

1 feel, that this ,;vas an abortion secondary to something

7 pr;,.r:arily "<"rong'with 'the ges tation itself, the pregnancy
I
i

3 I did not survive even, in ClAL intxa-ut:erine environment. "al1.a. \Vas

9 aborted.

10 Q NO'tv, '",hat do you me~l.by there was sorrething 'Hrong

11 "lith the gestation or pregn~lCY itself?

12 A In other words, there was something basically 'l,v.cong

13 in the formation of the pregnancy • This could have been

15

either something basically \vrong with the egg itself and its i

fertilization. In other words) this was simply a bad product,!

it could not' survive and it w'as aborted.

17
MR. ROSENBERGER: All right, you may examine •.

Q Doctor, I believe you said you could not give a

Q \'fnat do you mea.! by that?

A In other 't'lords, there 'Has no evidence from the

19

20

21

22

23

25

CROSS EXk~INATION
BY HR. NcCLE~TNY:

pathological diagnosis.

A No, sir.

I

I
!
!
i

I
I
I
!

I
J
i
I__________ J

- 52 -
67



p2tholozical ex~~ination ,.OJ:

" - ..._-------

the tissue that would indicate
2 ~lything other than just ml aborted pregnancy and, in fact,
3 it is reported simply as products of conception.
4 Q NOT.'l, did you attempt to find out from L'JrS. Hornack
5 a.l.y information as to \'lhetherit was a voltmtary termination?
6 A L1l. the course of talking to her -- it is not
., ; d,....f"',~Q,.....tod in filY record: \.. J _ "-_•••.A_.. _ _ I '1'-ually -,,..1. 1'-7:1; '" "';"""S"-":o"-~ c:..') \,'\p. - .••• -v ....1 ....- '-_ 1... e.na I

S cannot document that any more than that I probably asked her
9 if she had done anything to terrninat~ the preguancy.

10 Q
,,Do you have anything in your record to indicate that!

11 she indicated any intermenstrual discomfort or ~I.ything of thati SO]

15

14 can bring about an abortion?

1.2 A

Q

No, sir, I do not.
Now, do you recognize the fact that emotional d. iJ.stress

I
I

I
I

16

17

13

19

20

21

NR. ROSENBERGER: I object to the questions as to
possibilities because anything is possible, I take it,
but ~'le are dealing with probabili'ties only in this case

THE DEPONE~~: Only in extreme cases ~I.d generally

BY HR. NcCLEi.'lNY:

22. Q But it does happen. There are documented cases to
23 that effect, are there not?
24

25 Q

I ca.,"'1notrecall anything right off hand.
IAre you familiar with CarlI-lenry Davis' GYNECOLGGY &!
,
I
I
i
I----_ .._._._--- ----_._,
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1 OBSTETRICS?

2 A

Q

Davis?

Yes) sir.

I
I

I
i
I

I
!
i
I
I

Do you recognize that as a sta..'1dai"d"lork?;

4 A I have not particularly read it but there is such a

5 ''lork.

6 Q i\nd is it: recognized as a stcu'1dard "lork?

7 A It is a stcu'1dard te:{,t book.

(reading) : i

I
1

'~e do not have a satisfactory explanation 'I

"for many of the abortions .?u'1dthreatened
llabortions which. £ollmo1fright and emotional
11disturbance - hmvever, it is probable that.
"contractions of "the uterine muscle rnaybe I
"analogous to that of .rectal and vesicle" It

"muscles in instances of :L."'1.voluntary)
"nervous urination and defecation." I

I v7ill read this from his '\VorkthereQ

9

11

12

10

13
(Ends reading)

14
Do you disagree ''lith that?

premature labor, is he not?

15

i6
A I cannot disagree with that but he is talking about

Q 'Hell) is<l't that what this lady "laS in? Didn I t she
13

labor prematurely to lose this child?

preiilature labor cu'1dI don I t knot.,whether I am cutting it too

19

20
A TI'1ereis a medical definition when you speak of

21
fine for you but the premature labor is --in 9ur every-day

22
,usage you usually think of this as in this lady's previous

23 I .

case in 't"hich at six months she 't'jent into labor ~"l.d had a
24

premature infant) ,.;rhereas this is a separate, clinical entity
25

from an abortion. A~ I confusing it?
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1 Q Youmay be. Let me ask you this, do you give any

2 instructions to 'tV01TI2n ~.•7ho come to you ,,;.,110 are pregn':".nt as to

3 their activities, \.;hat they should and should not do?

A Very much so.

5

..
J ,

Q

A

Q

\-7hat ar'e your instructions along that line?

As far as bleeding is concerned?

No, as to 't.;rhatthey should do \'Ii.th their lives • .!
d.tIr:Ln~~

3 : pregna.i'1cy or should not do.

9 A Specifically, they are told they are pregn~Lt, aLd

10 Inot ill, and their routine daily lives should be as unch~Lged
'I

by the pregnancy as possible, that they can do what they feel
,
i

Certainly there are various i,
I

should not partic:i.pate:

ask them at that: point whether .they,

to and are capable of doing.up

I

par'i:icul~lrly
i
I

in this area, if they are horseback riders or \vhether they -C;'7ater
I
I

ski and this kind of thing and then make the appropriate remark.
I
I

J1

13 I and su..'LdrytlL'Lusualactivities that they
I

14 I in ~"1d I usually

15

16

19

17 I 4~d they are told, however, that they should go ahead &ld

13 I.participate in those activities so lo~g as they are not ill,

as long as they are not overly exerted by the activity.

20 Q Do you wcxn them against undue stress or undue

21 emotional excitement?

Q Gener ally?

made along those linea.

A In other words, there is no specific remark

22

23

24

25

A No, not specifically.
,
i! '.

generally
I
i
j

I
i
I,
,
I
t___ • ,__ . ..J
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1 Q Hell, do you tell them that undue physical strain
2 or undue emotional disturbance could produce a miscarriage?

are more prone to abort thlli'1..those 'Hho do not?

No.
4

5

6

A

Q.

A

i
Do you find that those who have a history of abortin~

I
!
I
I

I find that there are more people who have a single I
!
I

-} j obs+'<:>1-~ir"al accid;mt such 2.5 an abortion "\iho later co:ne backi " '- _J- -

:3 at a .later date and proceed 1;V'itha normal pregn~lcy.

9 Q' I think this lady I s history 1;'7as~ or you described
it to Mr. Rosenberger a while ago, .th'.ltshe had a premature
child in 1965 and. she had another one that'tvas prematUre

12 because of weight in 1966, in 1968 she had a premature child
that did not survive, is that correct?

14

15

Hi

A

Q

children?

That is correc t•
v~ll) doesn't this lady have a history of premature I

17

13

A She has a history of.prematurity' on t't'lOoccasions.
TI~e third occasion is documented as an obstetrical accident •. I

l
i9. Now right nmV' I CaIU."1.otgive you a definitive ans't.;er)I"

was premature and some of her sisters and some of the other
children in the f.::unilymight have been premature, 1;'louldnIt

that this lady herself 'Has premature emd probably her mother

20

21

22

23

24

25

car~ot document that prematurity runs in f&~ilies. TIlere are 'I'

people, individuals who se~m to have small birth weight babiesr-
Q Well, let me ask you this. If it appeared in evidence

1
f,

I
_. J
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1"----

/

1 you say as a result of ,this there ,,:.;asa history in the fa'11ily

2 of premature, birth?

3 No. In the se t't'70gencr at ions maybe, but as far as

4 saying this is a history of it I don I t 'think ~'7e have enough

5 evidence to say that absolutely.

6 Q "7e11) how would you classify that f<JJ.-nilythen? '

7 A All I can say is they have 1m.,bi-rth \veight habies

&""1d certainly you ~"oulci.be8

obstetrical statistics) '\;V'hereasthe average birth "leight for

alerted to this situation in tais

Hmqever, I can irmnediately say that in our overall
i
I

i
!
i .

a Caucasian baby is seven pounds for a 'female and seven-and-a-llalf
I
I

pounds for a male; the birth weight for the average Negro male;
. ,

family.9

10

12

is six and the female -- the female is six ~ld the male is

2500 grams or five-pounds-eight-ounces is a nOrQa1 birth

Jlnd in this pm;ticu1ar family

I
~six-a.ld-a-half ; in' Asia.."1. populations the average birth v,eight !o_

j
Heigh~

:
these!for birth weights per ~.

is

13

thereabouts.

Q T't.1Odied at seven months and one died at ten \'leeks

A 'THO of 'which survived and one of whomdid not.

I:tvIl"{. I~OSENBERGER: He is speaking (Jf the last: abortio:t..
i
iTHE DEPO~ENT: Right. Of the last aJortion -- right~
,

. icaused.,
!

,
.c • ht 1 .•..'o~ we1g a_one, prema~~re

!
i
I
{
I
i

So actually you can I t say ,,:.}hatHcCLENNY:

Some of 'tvhich survived and some did not.

:HR.

Q

babies are by defi~ition, on the basis

babies.
i7

18

79 I
20 I
"}" I_I

I or22 I
i

23 I
I
I

.., . I.....,
I

25 I
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2

the abortion.

THE DEPONENT: Right.
~~. McCLENNY:That is all.

i'JR" ROSENBERGER:.After the reporter has '\.r.citten

this up she '\;V'illbring it by for you to read or do you

waive your right to read ~~ sig~ it?

41

5 I
I61
I

7 !
Hi-'\.• HeCLENNY :

deposition.
It is up to hiw since it is , .

illS

9

10

15

1S

17

13

19

20

21

22.

23

24

2S

Ttlli DEPONENT:I would like to read it.

~~. ROSENBERGER:She will bring it by and let

you sign it and she '\vill file it.

AND FURTHER -THIS DEPONENT SAlTH Nor.
~ I

'. ... _ /} .f;

d J J1 fl.' tdu0lJ2 ;I i" /'.'..' .r-' ),. ,r f '. , •--'-"-ttLl.x; -. ' .Ld'j? J (JJ
Deponent. ~i

.1
I
!
I'
I
r
I
I
I
I
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1

2

STATE OF VIRGINIA)
)

City of Lynchbu:cZ)

CERTIFICATE

4 I, Kathryn c. Stinnette, the officey. before \.]hom the
5 foregoing deposition was taken, do hereby certify that

Dr. Rob2rt H. Bm'iden, Jr., Hhose testimony appears in t.he
7 foregoing deposition, \Vas duly sworn by me; that said de?ositibi1

I

3 is a true record, to the best of wy ability, of the testL~ony

9

10

11

12

15

, .-
10

17

13

i9

20

21

22.

23

2-i

25

given by said witness; that I am neither attorney or counsel
for nor relate4 to or employed by &LY of the parties to the
action herein nor financially interested in the action.

Given under my hand this 18th day of August, 1972.
}ij commission expires December 10, 1973.

FILED
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VIRGINIA: IN THE CORPORATIONCOURT FOR THE CITY OF LYNCHBuRG

* * * * * * * * * * * * * ** * * * * * * * * * *

DANNYLEE WOMACK. ~c

* DEPOSITION
Complainant * OF

* ROYSTON JESTER. III
v. ~c TAKEN SEPTEMBER 20. 1972

)~

ROSALIEELDRIDGE. *
*

Defendant *
*

* * * * * * * * * * * * * * * * * * * * * * * * *
Royston Jester. III. a witness. being first duly sworn. deposeth and saith

in answer to interrogatories as follows: -

ROYSTONJESTER. III

QUESTIONSBY WILLIAMM. McCLENNY

Q. 1

A.
Q. 2

A.
Q. 3

A.

Mr. Jester. were you the Commonwealth's Attorney for the City of Lynchburg

on May 13. 1970.

I was.

As such did you participate in a case under the style of Commonwealth of

Virginia v. Seifert?

Yes sir.

What Court did that take place in?

The Juvenile and Domestic Relations Court for the City of Lynchburg?

S EPi2~\~-r2

Xe~Clerk
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Q. 4 Wouldyou state please whether or not the name of Danny Lee Womackwas

called in that case?

A. Mr. McClenny, as such he was not called as a witness. It developed incidental

to the trial that a photograph was exhibited which alerted me to the fact that

there was such a person and I sent out and had him brought into the courtroom.

Q. 5

A.

Q. 6

A.

Q. 7

A.

Q. 8

A.
Q. 9

A.
Q. 9

A.

Whoproduced the photograph?

Mr. WilliamRosenberger, Jr.

How did you learn this man's name?

I can 't be specific as to that. I have no independent recollection of it.

Do you recall whether or not Mrs. Eldridge was in the courtroom at that time?

It is my recollection that she was seated in the back of the courtroom. Wehave

referred to this as a courtroom, as in effect the Judge rs Chambers where

juvenile matters are heard, but she was present as I recall.

Well, who did you send to bring him in?

The Police Officers.

And he came into Court in response to your request?

Yes, that is if you are speaking of Mr. Womack.

I am. What part, if any, did he take in this trial?

I can 'tsay that he took any part in the trial. After his picture was produced

and I sent out and brought him in he was examined, as I recall it, as to the

circumstances under which the photograph was taken, but I don 't believe he

played any part other than to reveal the nature under which the photograph was

taken. Nowplease bear this in mind, this has been over two years ago and I

-2-
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Q. 10

A.

Q. 11

A.

Q. 12

have no notes dealing with this matter because I thought there would be no

hereafter about it. I am testifying purely from the top of my hat.

Was that case sent on to the grand jury?

I believe it was. yes sir.

Can you tell us whether or not in your recollection Mr. Womackwas recognized

back as a witness for the grand jury?

I can It be specific about that.

Do you recall whether or not he was recognized back as a witness in the case

for the Corporation Court?

A. .Mr. McClenny. we have tried several hundred cases in the Corporation Court

since then and I don't make it my attitude to try to recall independently about

witnesses. I rely upon the recognizances that are prepared and I am sure

whatever the records are in the Corporation Court that they will correctly

reveal what happened.

Q. 13 I will ask you this. for what purpose did Mr. Rosenberger exhibit this manls

photograph?

MR. ROSENBERGER

I object to the question on the grounds that Mr. Jester could not tell what

my purpose was. He couldn It be reading my mind.

MR. McCLENNY

Well. let's put it this way. what sensible purpose did he have in mind when

he produced this photograph? What did he do with it?

-3-
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Q. 14

A.

Q. 15

A.

Q. 16

A.

Q. 17

MR. ROSENBERGER

Same objection.

MR. McCLENNY

What did he do with the picture?

Mr. McClenny, if I recall correctly this was a small photograph, perhaps

taken with a poloroid or similar type camera, maybe the size of a three by

five card or maybe even smaller. It was exhibited to the two young boys who

had been witnesses for the Commonwealth in this case.

And what questions, if any, were asked them when it was exhibited?

Now, you are asking me to relate verbatim the nature of the questions and I

can It do that. I can only tell you the purport of the questions and the purport

was whether or not the person whose photograph was exhibited to these young

men resembled the person who had picked them up or tried to get them into

his motor vehicle.

Whatwas their response?

My recollection it that they said it was not the same person;

Mr. Jester, I realize that it has been two years, but what similarity, if any,

did you see between Mr. Seifert and Mr. Womack?

A. Well, Mr. Seifert appeared in Court as I recall it in a coat and tie, dressed in

business like clothes, whereas Mr. Womackcame in rather unexpectedly having

been sent for and he was not as neat in his appearance. They were both white

males. As I recall it Mr. Womackwas a bit shorter in stature than Mr. Seifert.

They were both on the plump side but other than that I couldn It say that I

-4-
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Q.18

Q. 1

A.
Q. 2

noticed any striking similarity.

Cross examine.

QUESTIONSBYWILLIAMROSENBERGER,JR.

Mr. Jester, the case that was on trial was Commonwealth v. Richard Everett

Seifert was it not?

Yes.

Do you recall that after I exhibited the photograph to the two boys, the

first boy as a matter of fact, that I was in the process of putting the photo-

graph back in the file when you asked the name of the person in the photo-

graph?

A. Mr. Rosenberger, I couldn It in all honesty relate the details because I just

don't remember them.

Q. 3 Well, the reason I am asking you the question is that I am sure that other

people have recollection as to this and I want to know whether your recollec-

tion is any different. Do you recall that when I told you that I didn It know

the man's name that you said "Well, doesn't Mrs. Eldridge know his name,

the lady sitting back here" and she gave us his name then?

A. Someone in the courtroom revealed the identity of the subject in the photograph

and since you tell me that is what happened I am sure that is what happened.

I just don't have an independent recollection of it.

Q. 4 As soon as this first boy got off the witness stand you called Mrs. Eldridge to

the witness stand and asked her where the man lived and where he worked

-5-
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and she told you.

A. Weobviously had that information to send for him so I assume it must have

been revealed by someone in the courtroom and in all probability since she

took the photograph she was the one that gave us that information, however,

I have no independent recollection.

Q. 5 Do you recall that up until the time you were asked about the name of Mr.

Womack that his name had not been mentioned in the trial?

A. As I recall it we only learned his identity after the photograph had been

shown to the boys and I suppose in response to an inquiry from me his

identity was revealed.

Q. 6

Q. 1

No further questions.

QUESTIONSBYWILLIAMM. McCLENNY

Do you authorize the Notary Public to sign your name to this deposition without

it being read by you?

A. I do.

And further this deponent saith not.

ROYSTONJESTER, ill

COMMONWEALTHOF VIRGINIA,
To-Wit: -

CITY OF LYNCHBURG,

I, Mary Ann Stinnett, a Notary Public, in and for the City aforesaid, in the

-6-
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Commonwealth of Virginia, hereby certify that the foregoing deposition of Royston

Jester, III, witness, was duly taken, sworn to, reduced to writing and his name signed

by me, the said witness having waived his right to sign the same.

Given under my hand this the 20th day of September, 1972.

My commission expires on the 21st day of October, 1973.

C1~"{!
Notary Public

-7-
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UPON A MOTION FOR JUDGMENT
This day came the parties in person and by counsel

and the defendant having heretofore filed her grounds of
defense herein, issue is joined.

Whereupon came a jury, to-wit: L. Gardner Blanks,
L. G. Fitzgerald, Mrs. A. A. Duck, Mrs. Clyde V. Sherman,
Daniel E. Judd, III, Charles T. Smith and Emanuel pinn,
who were sworn to well and truly try the issue joined,
and a true verdict give according to the evidence and the
law.

Prior to hearing any of the evidence, the defendant
by counsel, moved the Court to suppress certain evidence
and enter up summary judgment for the defendant on grounds
as contained in the record of this case, which motion the
Court overruled and the defendant by counsel objected and
excepted, and thereupon the plaintiff by counsel, moved
the Court to enter up summary judgment for the plaintiff
on the grounds that certain answers given by the defendant
in the depositions taken, as a matter of law, showed the
defendant was guilty, and said motion being argued, the
Court doth overrule the same, and the plaintiff, by counsel,
objected and excepted to the ruling of the Court. The
plaintiff's evidence being further heard and all of the
evidence having been heard in full, the plaintiff renewed
his motion for summary judgment, and said motion being
argued, the Court doth sustain the same and will submit
this case to the jury as to compensatory damages only,
to which ruling of the Court the plaintiff by counsel duly
objected and excepted, and thereupon the defendant, by
counsel moved the Court to enter up summary judgment for
the defendant and said motion was overruled, and said defendant
by counsel objected and excepted.

After receiving instructions from the Court and
hearing arguments of counsel, the jury retired to their
room to consult of their verdict and after some time returned
into Court with the following verdict:

"We the jury, on the issue joined, find for the
plaintiff and set damages at $45,000.00, Daniel E. Judd,
III, Foreman."

The defendant, by counsel, moved the Court to set
aside the verdict of the jury and render a judgment for
the defendant, non obstante veredicto, or in the alternative
to grant the defendant a new trial on the grounds that
said verdict is contrary to the law and evidence and without
evidence to support it; for the action of the Court in
admitting warrants over the objection and exception of
the defendant; for the action of the Court in refusing
to strike the plaintiff's evidence at the conclusion of
the evidence, and for refusing summary judgment for the
defendant; for the action of the Court in granting plaintiff's
instruction I-A and 2 and on the further ground that the
verdict is excessive. The said motion being argued and
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the Court not being advised of its judgment to be given
in the premises takes time to consider thereof.

A COpy, Teste:',

.a<a rClerk.
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OPINION
This law action is before the Court on a question

to set aside a jury's verdict rendered against the
defendant in the amount of $40,000.

The plaintiff filed a motion for judgment in
which he alleged compensatory and punitive damages
for the wrongful acts of the defendant, who came
upon his property uninvited, deceitfully and
fraudulently obtained his photograph when she knew
or should have known it was to be used in two cases
involving moral charges against one Seifert. The
Court ruled as a matter of law that punitive damages
had not been proven and submitted the case to the jury
on the question of compensatory damages only.

As a result of his photograph being taken he was
called into court on two occasions concerning the
charge against Seifert. The plaintiff alleged that
as a result of the acts of the defendant that he
was caused great injury, great mental shock and distress.

The plaintiff testified with reference to his
damages as follows: Tr. 45 & 46.
Q. "What effect did this experience have on you?
A. It just tore me up because I am not use to it.
I didn't know what people would be thinking if this
got out in the public, people accusing me of being
a child molester. I stayed nervous all the time.
I couldn't halfway sleep and my wife was sick. I
couldn't sleep during the day thinking about I had
to go to the grand jury and the court and it just
tore my nerves up."
NOTE: The witness becomes emotional and incoherent.
MR. McCLENNY: Your witness.
BY MR. ROSENBERGER:
Q. "Mr. Womack, during the whole course of this
thing no one has ever accused you of molestingchildren.
A. No, sir, nobody accused me.
Q. And you knew that you were just a witness.
A. Yes, sir.
Q. And you never missed a day from work or a night
from work on account of this.
A. No,sir.
Q. And you never went to a doctor on account of thisA. No, sir."

There was no evidence of any monetary loss by the
plaintiff but his damages consisted of emotional distress
caused by the tortious act of the defendant.
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QUESTIONS PRESENTED:
There are several grounds for setting the verdict

aside before the Court, however, the real issue is
whether or not the plaintiff is entitled to recover
his mental anguish unaccompanied by any other physicalinjury.

DISCUSSION OF AUTHORITY
Tffiefirst case in Virginia apparently to deal

with is the question, whether mental suffering alone
is sufficient to base a cause of action held that
emotional distress unaccompanied by pecuniary loss
(special damages), did not support an action for
damages in this State. See, Connelly v. Western
Union Telegraph Co., 100 Va. 51 (1902).

The next case decided was Cheseteake and
Ohio R.R. Co. v. Tinsley, 116 Va. 6001914). In
that case the Court stated: -

"Fright disassociated from physical injury is
relied on as an element of recoverable damages and
that is not permissible."

The next case was that of Awtrey v. Norfolk &
Western Railway Co., 121 Va. 284 (1917), in which
the Court said;-

"The plaintiff's real grievance is her mental
anguish because of the tragic death of her son and
the heartrending and deplorable circumstances of
his burial in Virginia, but, under well settled
principles, she cannot recover for thi s__because
there can be no recover for mental an uish which
is unaccom anie act10na e S1ca or ecuniar
ama e cause t e wron u acts 0 anot er.
Conne y v. Western Union Te . Co., 00 Va. 5 , 40
S. E. 618, 56 L.R.A. 663, 93 Am. St. Rep. 919;
C & 0 Ry. Co. v. Tinsley, 116 Va. 603, 82 S. E.
732. : (Emphas is added).

In the case of Bowles v. May, 159 Va. 419
(1932), the Court again reaffirmed its holding at
page 433.

"(10) There is a sharp conflict in the
authorities as to whether there can be a recovery
for fright or mental shock unaccompanied by con-
temporaneous injury when the action is based upon
mere negligence. However, it seems settled in
Virginia that there can be no recovery for mental
anguish and suffering resulting from negligence
unaccompanied by contemporaneous physical injuries
to the person. Awtrey v. N. & W. Ry. Co., 121 Va.
284, 93 S. E. 570, L.R.A. 19180, 279, C. & o. Ry.
Co. v. Tinsley, 116 Va. 600, 82 S. E. 732; Connelly
v. Western Union Tel. Co., 100 Va. 51, 40 S. E.
618, 621, 56 L.R.A. 663, 93 Am. St. Rep. 919.

- 70 -



The reason for this rule was stated by this Court
in Connelly v. Western Union Tel. Co., supra, in an
excerpt from Francis v. Western Union Tel. Co.,
58 Minn. 252, 59 N. W. 1078, 25 L. R. A. 406, 414,
49 Am. St. Rep. 507: 'The difficulty in such cases
is the character of the damages claimed. The injuries
in such cases are too hard to determine with any
reasonable certainty--are more often assumed than real--
and the suit too liable to be wholly speculative.
If everyone was allowed damages for injuries to his
feelings caused by some "one else, the chief business
of mankind might be fighting each other in the courts.
Damages for mental suffering open into a field with-
out boundaries, and there is no principle by which
the court can limit the amount of damages. Mere
logic will not dispose of a question of this character.

The court must keep one eye on the theoretical,
and the other on the practical. ' "

In the more recent cases of Sanford v. Ware,
191 Va. 43 (1950) and Prlin v. Chappel, 198 Va. 861
(1957), the Court in discussing the question of re-
covery for mental suffering again approved its prior
holdings.

It is interesting to note that this position is
stated in Restatement (Second Torts, ~ 312).

~ 312. Emotional Distress Intended.
"If. the actor intentionally and unreasonably

subjects another to emotional distress which he
should recognize as likely to result in illness
or other bodily harm, he is subject to liability
to the other for an illness or other bodilf harm
of which the distress is a legal cause."Emphasis
supplied).

~ 436A. Negligence Resulting in Emotional
Disturbance Alone.

"If the actor's conduct is negligent as creating
an unreasonable risk of causing either bodily harm
or emotional disturbance to another, and it results
in such emotional disturbance alone, without bodily
hEJ.:!'''iID -0,;:ether- compensable damage, the actor is not
liable for such emotional disturbance." (Emphasis
supplied).

The comment to ~ 436A explains the necessity and
extent of the bodily harm (contemporaneous or
consequential physical harm) test, which Virginia
seems to apply even in cases where defendant's action
was wanton, rather than negligent:

b. The reasons for the distinction, as they
usually have been stated by the courts, have been
three. One is that emotional disturbance which is
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not so severe and serious as to have physical con-
sequences is normally in the realm of the trivial,
and so falls within the maxim that the law does not
concern itself with trifles. It is likely to be so
temporary, so evanescent, and so relatively harmless
and unimportant, that the task of compensating for
it would un duly burden the courts and the defendants.
The second is that in the absence of the guarantee
of geniuneness provided by resulting bodily harm,
such emotional disturbance may be too easily feigned,
depending, as it must, very largely upon the sub-
jective testimony of the plaintiff; and that to allow
recovery for it might open too wide a door for
false claimants who have suffered no real harm at
all. The third is that where the defendant has been
merely negligent, without any element of intent to
do harm, his fault is not so great that he should
be required to make good a purely mental disturbance.

c. The rule stated in this Section applies to
all forms of emotional disturbance, including
temporary fright, nervous shock, nausea, grief,
rage, and humiliation. The fact that these are
accompanied by transitory, non-recurring physical
phenomena, harmless in themselves, such as dizzi-
ness, vomiting, and the like, does not make the
actor liable where such phenomena are in themselves
inconsequential and do not amount to any substantial
bodily harm. On the other hand, long continued
nausea or headaches may amount to physical illness,
which is bodily harm; and even long continued mental
disturbance, as for example in the case of repeated
hysterical attacks, or mental a.b"rration, may be
classified by the courts as illness, notwithstanding
their mental character. This becomes a medical or
psychiatric problem, rather than one of law."

The plaintiff relies heavily on the case of
Moore v. Jefferson Hospital, Inc., 208 Va. 438 (1967).
The Court said at page 438:-

"That 'the shock, humiliation and concern' which
resulted to the plaintiff from the 'wrongful and
willful conduct' on the part of defendant Hatter
caused him to become ill and to suffer pains and
discomforts, 'both mental and Ehysical, together
with an a ravation and worsenin of the condition
ror w ~c he was hospita ~ze an surgery a een
scheduled; 'and that this conduct constituted an
assault on plaintiff which proximately caused his
succeeding injuries and illnesses; that as a direct
and proximate result of these occurrences, plaintiff
was forced to expend considerable sums of money in the
treatment of his illnesses, lost earnings from his
occupation, and suffered in mind and body, for which
he seeks judgment against defendants for $25,000
compensatory damages and $5,000 punitive damages."
(Emphasis supplied).
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The Moore case, Supra, was discussed in the case
of Ferrell v. Cheseaeake & Ohio RZ' Emyloyees Hospital
Association, 336 Fe . Supp. 833 1971, where the
Court said at page 835:-

..."Of course, the plaintiff must prove by a
preponderance of the evidence the causal connection
between the tort and the injury. Bowles, supra,
159 Va. at 437, 166 S. E. at 556. Furthermore, the
emotional distress must exist, it must be severe,
and it must cause an illness or other bodily harm.
Moore, supra. 208 Va. at 442, 158 S. E. 2d at 127;
_Prosser. --S..Upra,at p. 59.: _{Emphasis supp_~_~~_~).

CONCLUSION
The defendant in this case unquestionably committed

a wrongful act against the plaintiff which caused
emotional distress to the plaintiff, but no physical damage
or other bodily harm. There is no remedy for every wrong,
although one may expect a right. The Court is of the opinion
that an action will not lie against the defendant in this case,
and that a summary judgment should be entered on behalf of the
defendant. The motion to set aside the jury's verdict in
favor of the plaintiff is sustained and judgment will
be entered for the defendant.

There are other assignments in which the defendant
relies on and the Court having reached its decision does
not feel that it is necessary to pass upon them. However,
the Court at the request of the plaintiff over the objection
of the defendant granted instruction No. 2 as follows:

"The Court instructs the jury that if from the
evidence and the other instructions of the Court if you
find your verdict in favor of the plaintiff, you shall
award him compensatory damages,which are the measures of
the loss or injury sustained, and may embrace shame,
mortification, humiliation, indignity to the feelings
and the like, and they require no proof. You are not
confined to the actual pecuniary damages or loss in terms
of money sustained by the plaintiff but you may take
into consideration the motive of the defendant, if any is
shown, the character of the acts, if such is shown, and
all circlmstances of aggravation attending the acts if
any. Such damages, if any have been shown, are in their
nature actual or compensatory as much as those given for
any bodily harm, pain, suffering, and expense incurred."

This was taken from Wilkerson v. Allen, 136 Va.
607 (1923). In that case it was an action for assault
and battery in which personal injury, in addition to
emotional distress was proven. As there was no personal
injury sustained in the case before the Court, the Court
is of the opinion that this instruction was improper as
it tells the jury that they were not confined to actual
pecuniary, or loss bf money, sustained by the plaintiff,
when no such loss was proven in this case.
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Dated: April 16, 1973.
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ORDER
This day came the partiesl by their attorneysl and the Court

having maturely considered the motion of the defendant to set aside the ver"

dict of the jury for the plaintiff against her and to render a judgment for her

noh obstal'ite veredicto, btl in the alternative, to grant the defendant a new

triall for the reasons heretofore stated in the motion to set aside the verdict,

and being of opinion that it is proper in all respects so to dOl for the reasons

stated in the opinion of the Courtl dated April 161 1973, which is filed here-

with and made a part hereof, the Court doth sustain the motion of the defen"

dant, and it is considered by the Court that the plaintiff take nothing by his

motion for judgment, but for his false clamor" be in mercy, etc., and that

the defendant go thereof without day and recover against the plaintiff her

costs by her about her defense in this behalf expended" and the plaintiff, by

his attorney" duly objects and excepts.

SEEN:

;-\'1)"1 '1

/,../1
Attorne
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NOTICE OF APPEAL AND ASSIGNMENT OF ERRORS

The plaintiff, Danny Lee Womack, hereby gives notice

of appeal from the final judgment of this court in this case

entered on the 26th day of April 1973.

The plaintiff assigns as grounds for an appeal the
following errors:

1. The refusal of the court to permit evidence

of the miscarriage of Mrs. Womack resulting in the loss of
a child to the Womack family;

2. The.refusal of the court to grant summary

judgment for the plaintiff at the beginning of the trial and

at the close of all evidence;

3. The refusal of the court to permit E. L. Francis,
a witness, to testify to the effect of his visit to the Womack

home on Mrs. Womack;

4. The court erred in restricting the case to
compensatory damages;

5. The court erred in granting instruction A for

the defense;

6. The court erred in setting aside the verdict

of the jury;

7. The error of the court in refusing to make

William Rosenberger, Jr., a party defendant to the suit.

- 76 -



The evidence in this case has already been transcribed
_~nd will be made a part of the record.

Respectfully,

DANNY LEE WOMACK
By Counsel

Amherst, Virginia

CERTIFICATE

I hereby certify that I have this 2nd day of May 1973

mailed a copy of the foregoing Notice of Appeal and Assignment

of Errors to William Rosenberger, Jr., Attorney for the

Defendant, Fidelity Building, Lynchburg, Virginia.

Respectfully,
,

'f~J.../' I//,1/l "
Attorney

It'ILED

.MAY 4 - 1973
o~cq C?:d~"/..~~ /

, ,.,'..
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VIRGINIA:

IN THE CORPORATION COURT FOR THE CITY OF LYNCHBURG

DANNY LEE WOMACK
Plaintiff

vs.

ROSALIE ELDRIDGE
Defendant

)
)
)
)
)
)
)
)
)

TRANSCRIPT OF EVIDENCE

A stenographic report of all evidence adduced in
the trial of the above case when tried in the Corporation
Court for the City of Lynchburg, Virginia on the 26th
day of September, 1972 before Honorable O. Raymond Cundiff,
and Jury.

APPEARANCES:

W. M. McClenny and W. M. McClenny, Jr., attorneys
for the plaintiff.

William Rosenberger, Jr., attorney for the defendant.
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NOTE: a Jury having been impaneled and sworn, and the
witesses having been called, sworn and excluded from the
Courtroom, the following ensued:

THE COURT: You may proceed, Mr. McClenny, with
your opening statement.

MR. ROSENBERGER: If your Honor please, before
we begin I would like to take up some preliminary matters
with the Court.

THE COURT:
to the jury room a

Ladies and gentlemen, you may retire
few minutes.

(JURY OUT)
MR. ROSENBERGER: If your Honor please, in the

answers of the plaintiff to interrogatories propounded
by the defendant the plaintiff stated that he did not
receive any physical injuries; however, he said his wife
had a miscarriage. Now, we would like to exclude any
reference to the miscarriage for the reason that we have
taken the deposition of the doctor who attended her and
he said this had nothing to do with it; that .this miscarriage
was because of a poorly formed fetus. He couldn't tell
what caused it but that is the substance of his testimony
in the deposition. Now, in addition, the plaintiff has
not listed any medical witnesses as one of the witnesses
he would call at the trial, so under those circumstances,
your Honor, we move to exclude any evidence as to a miscarr-
iage by the wife. As a matter of fact, that would not
be an item of damage for the husband. She has filed a
suit. Under those circumstances, his evidence should
be limited solely to the fact that this man had no personal
injury whatever.

THE COURT: Mr. McClenny, I will hear you.
MR. McCLENNY, SR.: Your Honor, this man did not

receive any broken bones but he received injuries to his
nerves and his health and that evidence should come in.
From the standpoint of the medical evidence there will
be no medical evidence in this case by way of depositions
or otherwise. Under the Rules of Court, we consider that
this evidence should be a part of this particular case.

THE COURT: Are you proposing to offer any medical
testimony?

MR. McCLENNY: No, sir. I will not offer it because
a doctor couldn't say one way or the other.

THE COURT: The burden of proof is on you to
prove by a preponderance of the evidence the damages
or injuries the plaintiff suffered. What is the basis
you have for mentioning that?

MR. McCLENNY: This lady became highly nervous.
THE COURT: Isn't that her suit and not his suit?
MR. McCLENNY: If your Honor Please, it was his

child.
THE COURT:. But you have no medical evidence

that the miscarriage was caused by this.
MR. McCLENNY: It is evidence to go before the jury.
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THE COURT: No, sir. I am going to exclude any
evidence or any mention of the word "miscarriage" on
the part of the wife. You state you do not have any
medical evidence to substantiate that. He can't give
his lay opinion as to what caused her miscarriage, so
I am going to exclude any mention of the word "miscarriage"
or the word "abortion" or anything that had to do with
her losing the child.

MR. McCLENNY: Now, if your Honor please, I object
and except to your Honor's ruling.

Now, I would like to make a motion, if your Honor
please, for a summary judgment on the basis of admissions
in the depositions taken of the defendant~ She readily
admitted that she went to this man's house under false
pretenses, gave him a cock and bull story as to who she
was and why she was making these pictures and the next
thing he knew he wound up in Court. Now, we say the
fraud, the malice that was practiced upon this plaintiff
was clearly admitted by her in her answers and on that
basis we ask for a summary judgment and submit the matter
on a question of damages.

THE COURT: Mr. Rosenberger, what .is your position
on that?

MR. ROSENBERGER: Your Honor, our answer to that
is that the lady has said she did take the pictures.
These depositions were not filed in this case either.
The depositions were taken and filed in the companion
case of Mrs. Womack's.

MR. McCLENNY: It is in the answers to the interro-
gatories. That is where they are. Your Honor ruled
that Mr. Rosenberger should answer them and he refused
and we came back with the second set of answers to the
interrogatories which I propounded to the defendant.

MR. ROSENBERGER: So as far as the depositions
are concerned you admit you are in error referring to
the depositions.

MR. McCLENNY: I meant the answers to the interrog-
atories.

MR. ROSENBERGER: We want to refer to what we
are talking about. Now, your Honor, she admitted she
took the plaintiff's photograph. She does not admit
that she deliberately told him something wrong. She
did give her name as a different name, but under the
law she is not liable for damages for mental anguish
unaccompanied by physical injury, and I am satisfied
that the plaintiff will be unable to prove anything other
than he will claim he was nervous. In the absence of
physical contact there could be no judgment against her
for mental anguish.

THE COURT: I am going to overrule your motion
at this state, Mr. McClenny, for a summary judgment and
take the matter under consideration. After I have heard
the evidence I will pass on it at that time.
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Did you deliver that message?
Yes, sir.

MR. ROSENBERGER: If your Honor please, our objection
is that those charges against Mr. Seifert do not show
any connection with Mr. Womack. Nobody has ever accused
Mr. Womack of any charge. That is the original court
record in another case.

THE COURT: I think it is material to be introduced.
I will permit him to introduce the two warrants in the
case.

MR. ROSENBERGER: We respectfully object and
except for the reason stated.

THE COURT: This picture was introduced in that
case but you will have to introduce it and prove it by
some witness in this case.

MR. ROSENBERGER: Judge, we admit that is the
picture. It is no question about the picture. We admit
that is the picture. .

THE COURT: All right, then mark them 1, 2 and
3 •

MR. ROSENBE~GER: We admit the picture was
taken May 27, 1970, by Mrs. Eldridge.

MR. McCLENNY: I would like to show them to the
jury.

THE COURT: Let me initial them first. They
will be received as Plaintiff's Exhibits 1, 2 and 3.
I will initial them and you may pass them to the jury
and at the same time you may call your first witness.

Ladies and gentlemen, those exhibits will be
with you in the jury room. You just look at them casually
now and you may inspect them more thoroughly later.

E. L. FRANCIS, having been first duly sworn,
testifies as follows:

DIRECT EXAMINATION
BY MR. McCLENNY:

Q. Will you state your name, age and occupation?
A. E. L. Francis, Lieutenant with the Lynchburg

Police Department.
Q. Mr. Francis, I call to your attention May

27, 1970, and ask if at that time you were employed by
the City?

A. I was.
Q. Did you at any time go to the residence of

Danny Lee Womack?
A. I did.
Q. Will you tell the Court and jury how you

happened to go there? What took place?
A. I was called to the Juvenile and Domestic

Relations Court by the Commonwealth Attorney, or someone
called me to come up there and the Commonwealth Attorney
asked me to go to the Womack house and ask Mr. Womack
to come down to Court and if he would not come voluntarily
to Court to let him know and he would issue a summons
for him.

Q.
A.
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Q. When you were there did you ask him anything
about a picture?

A. No, sir.
Q. You did not?
A. No, sir.
Q. What time of morning was it you went there

or do recall?
A. I would guess around 11:00 o'clock.
Q. Did you go there more than once?
A. No, sir, I did not.
Q. You don't recall?
A. I don't think I went but the onetime. I

explained to him they wanted him as a witness in court.
He came with me down to the court.

Q. What effect, if any, did you calling him
have upon the family of Mr. and Mrs. Womack?

MR. ROSENBERGER: I object to the question on
the ground that this is a matter of opinion.

THE COURT: As far as this plaintiff is concerned
he can tell any outward effect he observed. He can only
testify as to any observations he made concerning the
plaintiff. This does not include the plaintiff's wife.

MR. McCLENNY: The plaintiff and his wife. One
affects the other.

THE COURT: No, sir.
MR. McCLENNY: I except to the Court's ruling.
THE COURT: All right.

BY MR. McCLENNY:
Q. Mr. Francis, what effect, if any, did your

summons have on Mr. Womack?
A. He agreed to come with me down and he came

on down with me to Court. I dropped him off at the court.
He said he didn't know what it was all about.

Q. I understand, but calling and summonsing
him did that have any visible effect upon him?

A. No more than he said he just didn't understand
why he was to be in court. He didn't know what it was
all about.

Q. Was he nervous?
A. He seemed to be.
Q. Did he exhibit any signs of nervousness?
A. I don't recall.
Q. Did you go back to court with him?
A. I took him back to court.
Q. Did you go into the courtroom?
A. No, sir. I went in the Courthouse. I carried

him in and showed him where to go and he was turned over
to the Commonwealth's Attorney.

Q. Did you have any further dealings with the
case at all?

A. No, sir.
MR. McCLENNY: That is all.

CROSS EXAMINATION
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BY MR. ROSENBERGER:
Q. Mr. Francis, when you went out to Mr. Womack's

house you made it clear that he was wanted as a witness?
A. Yes, sir. That is all I knew.
Q. And you never did tell him or give him the

impression he was charged with anything did you?
A. No, sir.
Q. Actually you didn't even know what the case

was about, did you?
A. No, sir.
MR. ROSENBERGER: That is all.
THE WITNESS STANDS ASIDE.
W. C. ARRINGTON, having been first duly sworn,

testifies as follows:
DIRECT EXAMINATION

BY MR. McCLENNY:

1970?

Q. You are Mr. W. C. Arrington?
A. That is right.
Q. What is your occupation?
A. I am a police officer for the City of Lynchburg.
Q. Were you so employed on the 27th day of May,
A. I was.
Q. Did you take any part whatsoever it the two

Commonwealth cases of Commonwealth against Seifert?
A. I did, sir.
Q. Were you in the courtroom at the time these

cases were tried?
A. I was.
Q. Will you tell the Court and jury, if you

please, what, if anything, you saw go on in the Court
involving Mr. Womack?

A. On the particular morning this case was being
tried Mr. Rosenberger introduced to the Court two or
three pictures and asked the witnesses in the Seifert
case if they could identify the pictures.

Q. Did he introduce that picture?
A. Yes, sir, that is one.
Q. Did you know the man in the pictures?
A. Yes, sir. I had seen him before.
Q. Where had you seen Mr. Womack before?
A. At the skating rink.
Q. All right, go ahead.
A. I believe Mr. Rosenberger asked these boys

did they know this man. They looked at the picture and
said, of course, they did not. Mr. Rosenberger pulled
the pictures back and that is when Mr. Jester objected
and asked for identification.

Q. Mr. Rosenberger didn't first submit the picture
to Mr. Jester. but shoved it under the witness' nose.
Is that what happened?

A. He let the witness view the picture and the
witness said "This is not the person" and Mr. Rosenberger
pulled the pictures back to put them back in his briefcase
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No, sir.
As a suspect of molesting these two small

The matter was carried on through from the
May through June lOth. Is that correct?
That is correct.
McCLENNY: Your witness.

CROSS EXAMINATION

and then Mr. Jester objected and wanted to know the identity
of this individual.

Q. What happened after that?
A. His name and address was given to Mr. Jester

at that time by Mrs. Eldridge.
Q. Was she put on the stand for that purpose

or do you recall?
A. Yes, she was.
Q. After she was put on the stand to identify

this man and his address what action, if any, did Mr.
Jester take?

A. Mr. Jester asked me to get a police officer
to go to this man's home and interview him and bring
him into court; that he could either come voluntarily
or he would summons him. At that time I contacted Sgt.
Francis and he went to Mr. Womack's home and returned
with him to Juvenile court.

Q. Do you recall whether or not the case was
sent on to the grand jury?

A. Yes, it was.
Q.Do you recall whether or not Mr. Womack wassummonsed back?
A. Yes, sir, he was.
Q. Was there any evidence in that case at all

that would bring Mr. Womack into that case as a party
suspect?

A.
Q.

children?
A. No, sir.
Q. Did you from time to time after that go by

Mr. Womack's house for any purpose?
A. Yes, to get a statement from Mr. Womack.

I went there more than once. One time he was not at
home and I had to go back again. I remember one time
returning on the 10th and took a statement from him on
June 10th.

Q.
27th day of

A.
MR.

BY MR. ROSENBERGER:
A. Mr. Arrington, you recall that the defense

made on behalf of Mr. Seifert was that the children had
not been able to identify any car like his?

A. That is true.
Q. They got the color mixed up, a different color

and a different make car with different doors?
A. That is true.
Q. Now, did I at any time bring Mr. Womack's

name into this proceeding and say "Was Mr. Womack the
man?" or did I merely say to the witness "Does the man
whose picture is here look like the man?"
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A. If I recall right you said: "Does this look
like the man?" It was either that or something to that
effect. Perhaps it was "Does this picture look like the
man?"

They also said his hair was straight

two boys both said the man in the
the man in the car but was not the
that so?
remember that. I remember them saying

Q. And the
picture looked like
man in the car. Is

A. I don't
it was not the man.

Q. They did say the
the man in the car.

A. Yes, sir.

man in the picture was not

back.
Q. This man's name had not been mentioned in

that proceeding until Mr. Jester asked the question.
Is that correct?

A. That is correct.
Q. You recall I told him I did not know the name

of the man and he said "Doesn't Mrs. Eldridge sitting
back here know his name?"

A. That is correct.
Q. Then he called Mrs. Eldridge to the stand

and she told him Mr. Womack's name and where he lived
and where he worked.

A. That is correct.
Q. Then it was after that that you asked Mr.

Francis to go out and get a summons to bring Mr. Womack
in as a witness if he wouldn't come voluntarily?

A. That is true.
Q. And Mr. Womack did come voluntarily. Is that

correct?
A. That is true.
Q. You may have went out there more than one

time to see him but you only talked with him one time
and that was on June 10th?

A. That is all I recall taling to him, that time
on June 10th.

Q. When you were talking to him, Mr. Arrington,
it was always as a witness. You never accused him of
being the man who molested these children, did you?

A. No, sir.
Q. And when he was recognized to come to court

in connection with the trial it was merely as a witness,
wasn't it?

A. That is right.
Q. And actually the cases against Mr. Seifert

were dismissed, weren't they?
MR. McCLENNY: That has no bearing here at all

whether they were dismissed or not.
THE COURT: I overrule your objection.
MR. McCLENNY: We except.

BY MR. ROSENBERGER:
Q. Neither you nor Mr. Womack had to come over
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test.

to this court to testify because the case was dismissed.
Isn't that right?

A. The case was dismissed as a result of a polygraph

I move to strike the question
The Court strikes the question and

the evidence and
what the witness
wha.t the witness

Q. So actually you didn't have to come to courtfor the trial.
A. I was in the grand jury room.
Q. But actually Mr. Womack didn't go before thegrand jury, did he?
A. No, sir. He was here but he didn't go beforethe grand jury.
MR. ROSENBERGER: Thank you very much.

RE-DIRECT EXAMINATION
BY MR. McCLENNY:

Q. Mrs. Eldridge and Mr. Rosenberger were the
ones that put Mr. Womack in this case. You didn't do
it, is that right?

A. Yes, that is right.
MR. ROSENBERGER: I object and move to strike

the question and the answer because Mr. Rosenberger and
Mrs. Eldridge did not put him in the case. It was Mr.
Jester who brought him into the case.

THE COURT: The jury has heard
I think it is an improper summation of
testified to. The jury can understand
testified to.

MR. ROSENBERGER:
and answer.

THE COURT:
the answer.

MR. McCLENNY: I object and except.
THE COURT: You were summarizing what he testified

to and you were giving your conclusion of what the witnesstestified to.
MR. McCLENNY: Mr. Rosenberger would leave the

impression that Mr. Jester was at fault.
THE COURT: The jury has heard what the witness

testified to. Any other remarks other than what the witness
testified to I tell the jury to disregard it and not to
take it as evidence in the case.

MR. McCLENNY: I am willing to excuse Mr. Arrington.
MR. ROSENBERGER: He may be excused~

THE WITNESS STANDS ASIDE.
MR. McCLENNY: I would like to call Mrs. Eldridgeas an adverse witness.
THE COURT: All right.
ROSALIE ELDRIDGE, having been called as an adverse

witness and having been first duly sworn, .testifies asfollows:
DIRECT EXAMINATION

BY MR. McCLENNY:
Q. Will you state your name?
A. Rosalie Eldridge.
Q. What is your occupation?
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A. I am a photographer and investigator. I am
self-employed.

Q. For whom do you investigate?
A. For anyone who calls my telephone.
Q. On May 25, 1970, were you so employed taking

pictures?
A. Yes.
Q. By whom?
A. By Mr. Rosenberger and Mr. Seifert.
Q. Mr. Rosenberger and Mr. Seifert came to you

for what purpose?
A. To get a picture of ~ir. Womack.
Q. What instructions did you receive as far as

getting the pictures?
A. Mr. Rosenberger said "Tell him the truth".
Q. Did you ask him how to get it?
A. Yes, sir.
Q. And he said "Tell him the truth". Did he

laugh when he said that?
A. He smiled at me and said "Tell him the truth".
Q. How did you get the picture?
A. Exactly like you described, Mr. McClenny.
Q. You gave him a fictitious name and told him

you were writing an article on skating?
A. Yes, sir.
Q. Why did you do that?
A. It was a case of very poor judgment on my.part.
Q. Why did you do it?
A. I felt very, very sorry for Mr. Seifert.

I was trying to help and I knew that he wanted the picture
and this was a way of getting it. I had no idea in the
world Mr. Womack's name would ever come into it or that
he would ever in any way be involved.

Q. I believe you stated that you apologized to
Mr. Rosenberger and to Mr. Seifert. Is that correGt?

A. Yes.
Q. Did you ever apologize to Hr. Womack?
A. No, I did not.
Q. Why didn't you?
A. I wish now I had. Don't think I didn't consider

going out and apologizing to him but I didn't.
Q. You wish now you had since you are being sued

but why didn't you want to do it before then?
A. I really can't answer that question, Mr. McClenny.
Q. Did Mr. Womack treat you cordially?
A. Yes, sir. He was most cooperative.
Q. Is this a picture that you took? '
A. Yes.
Q. And I believe you told him that you were going

to write an article on skating.
A. That is right.
Q. And that you would refer to him as a skating

star?
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A. No. I said I was considering writing an article
on Skate land and I understood he was involved in it and
he said he was.

Q. What did you understand he did atSkateland?
A. It was my understanding that he coached or

something. I am not that familiar with skating. I also
told him that there was no assurance that the article
would ever be published.

Q. Did you sit down and take notes on him as
to what he did?

A. No.
Q. You just took his picture?
A. Yes.
Q. What did you tell him?
A. I told him there was no assurance it would

ever be published.
Q. Why did you do that?
A. I don't know.
Q. You knew it wouldn't be published. Why didn't

you tell him the truth?
A. It was a case of very poor judgment.
Q. How long had you been a photographer and in

the investigating business?
A. A matter of ten or twelve years.
Q. And you now lay it to bad judgment going into

somebody's home --
MR. ROSENBERGER: I object.
THE COURT: The Court sustains the objection.

BY MR. McCLENNY:
Q. Did you ever know Mr. Womack before?
A. I had never set eyes on Mr. Womack before.
Q. Where did you get your information from to

go to see him?
A. From Mr. Seifert. As I understand, the boys

identified him and said they saw Mr. Seifert at Skateland
and as I understand, Mr. Womack was out there with his
young son skating and when the warrant was served on him
he was trying to figure out -- he said "They have got
me mixed up with somebody else", and he said "The only
thing I know is that there was a gentleman skating out
there the same afternoon who was of my build, dressed
similarly and looks similar to me and I think the boys
are confused", he thought they were confused just as they
were confused about the car and the color of the car and
what kind of car. Nobody had ever said they thought that
Mr. Womack was the one who actually did this.

Q. Were you ever told that Mr. Womack was there
on the 6th day of March, 1970?

A. No. Mr. Seifert is the one who said there
was a man who looked like him who was skating out there.

Q. So you took his word for it. Do you know
of your own knowledge whether Mr. Womack was there or
whether he was out of the state at that time?
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Nobody has ever said he was there

I have no idea where he was.
Do you know whether or not he was at Skate land?
I have no idea where he was.
Did anyone tell you he was there on March

No, he did not.
That is not correct?
No, it absolutely is not.
Let me go back and start over.
Please do.
Do you know where Mr. Womack was on March

A. ~.
Q. That was the date these crimes were alleged

to have occurred, March 6, 1970.
A. Wait a minute. I don't understand the question.

BY MR. McCLENNY:
Q. Do you know whether this man was in town?
A. Are you asking about the date that the crime

was committed or the date that Mr. Seifert was accused
of it? Now, which is it? There are two dates.

Q. The warrant recites that it was the 6th day
of March, 1970, that the crime was alleged to have occurred.
I am asking you if you knew he was there at Skateland
on March 6th.

A. No, I don't know where he was. Nobody ever
said he was at Skateland on March 6th.

Q. That is the date here in the warrants and
you are telling us Mr. Seifert told you that there was a
man about the same build and so forth out there on that
day.

A.
Q.
A.
Q.
A.
Q.

6, 1970?
A.
Q.
A.
Q.

6, 1970?
A. No, sir.

on that day.
Q. SO you had actually no knowledge to involve

this man even being on the premises when you went to get
his picture on May 27, 1970. Is that right?

A. You are confused as to the facts.
BY THE COURT:

Q. Go ahead and tell him what the facts are.
A. I will if he will let me. I believe the offense

is supposed to have occurred on March 6th. These boys
pointed Mr. Seifert out some time in April when he was
out there skating with his son at Skateland. This is
two or three weeks after the offense is supposed to have
occurred. The offense had nothing to do with Skateland.
Do I make myself clear?
BY MR. McCLENNY:

Q. Didn't you state there was a man approximately
the same build at Skateland?

A. The day that the boys said "That is the man".
THE COURT: That is not the date the offense was

alleged to have occurred but the defendant Seifert was
identified at a later time and at that time Mr. Seifert
said it was another person present at the time he was
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6th.

identified of a similar size and build.
THE WITNESS: That is correct.

BY MR. McCLENNY:
Q. What date was that?
A. It was some time in April I believe.
Q. Don't you know the date?
A. I don't remember the date but it was some

time in April.
Q. SO actually you didn't know the man. You

had no knowledge that he was there when this offense occurred.
A. What offense?
Q. The charge in the warrant here on March 6th.
A. I don't know where he was supposed to have

been on March 6th. I was not at Skateland.
Q. Don't you understand the question?
A. No.
THE COURT: Repeat the question. You have asked

it several times.
MR. McCLENNY: I can't get an answer.
THE COURT: Let the jury determine whether you

get an answer. If you want an answer ask a question.
BY MR. McCLENNY:

Q. You don't know where Mr. Womack was on March
A. I have no idea where he was.
Q. You have no idea he was at Skateland?
A. No.
Q. As far as you were concerned he was a perfectly

innocent individual. Is that correct?
A. Certainly.
Q. Yet you went out and took his picture and

hauled him into court. Is that right?
MR. ROSENBERGER: I object to her hauling him

into court. She had nothing to do with it.
THE COURT: I sustain the objection.

BY MR. McCLENNY:
Q. Did Mr. Jester get the name of Mr. Womack

from you?
A. Yes, sir.
Q. How did you find out where Mr. Womack lived?
A. I believe, as I remember, it came from the

City Directory. I am not really positive on that.
Q. Did you take more than one picture?
A. I believe I took two but only one was given

to Mr. Rosenberger.
Q. When this picture was exhibited by Mr. Rosenberger

what other pictures were exhibited?
THE COURT: She didn't say any other pictures

were exhibited.
BY MR. McCLENNY:

Q. Mr. Arrington said several pictures were exhibited.
Did you take those?

A. No, sir.
Q. Do you know whose pictures were used?

- 13 -



case?

A. No, sir. I am not sure but they could have
been some that my husband took of the scene or somethingof that sort.

Q. But not pictures of people?
A. Oh no.
MR. McCLENNY: That is all.

CROSS EXAMINATION
BY MR. ROSENBERGER:

Q. Mrs. Eldridge, prior to May 27, 1970, the
day we had this trial over at Judge Wingo's court, had
you been out to talk to the boys in the presence of theirmothers?

A. I talked to the boys but not in the presence
of their mothers, no, sir. I talked to the mothers and
I talked to the father of one of them.

Q. Had you talked to Mr. Arrington about the

on.

A. Yes, sir.
Q. At that time did you know about the boys'

mistaken identity of the automobile and their confusion
about the kind of car and the color car and the number
of doors that the car had?

A. Yes, sir. Mr. Arrington gave me that informati-

Q. Now, prior to the time Mr. Jester called you
to the stand had I or anybody else used Mr. Womack's name
or mentioned where he lived or his address?

A. Let me have that question again.
Q. I say before you were called to the stand

by Mr. Jester to give certain information had anybody
used Mr. Womack's name?

A. No, sir.
Q. Did anybody know anything about who he was?
A. No, sir.
Q. And Mr. Jester is the one who called you to

the stand and you told him his name and where he lived
and where he worked.

A. That is correct.
Q. At the time you took the picture did you have

any feeling of animosity against Mr. Womack?
A. None whatsoever.
Q. Had you ever known him?
A. I had never set eyes on him.
Q. When you took the pictures did you have any

idea it would involve him in the trial?
A. None whatsoever.
Q. Did anybody that morning, or later, ever say

that Mr. Womack was the man who molested these children?
A. No, sir.

I •Q. When Mr. Seifert was teillng you about someone
resembling him his theory was that the boys were mixed
up as to identity?

A. Yes, sir.
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Q. Mr. Seifert never did say Mr. Womack was the
man?

A. No, sir.
MR. ROSENBERGER: That is all.
THE COURT: Any further questions, Mr. McClenny?
MR. McCLENNY: I don't think so at this time.

THE WITNESS STANDS ASIDE.
BARBARA HENDRICKS WOMACK, having been first duly

sworn, testifies as follows:
DIRECT EXAMINATION

BY MR. McCLENNY:
Q.
A.
Q.

on the jury
Womack?

State your full name, please.
Barbara Hendricks Womack.
You have to speak loud so the furthest person
can hear you. Are you the wife of Danny Lee

A. Yes, sir.
Q. Were you at home on May 27, 1970, when Mrs.

Eldridge came to your home?
A. Yes, sir.
Q. Will you tell the court and jury what happened

when she came to.your house?
A. Well, it was around 8:00 o'clock. It may

have been a few minutes before or a few minutes after,
and I answered the door and she asked if my husband, Danny,
was there. I told her he was and asked her to come in.

Q. Where was Danny at that time?
A. He was laying down. He had just come in from

work.

that h~ was doing?
times.
down. Tell us what

Where did he work?
Lynchburg Foundry.
It was hard physical work
Well, it is right hard at
He had come home and laid

Q.
A.
Q.
A.
Q.

happened.
A. I went on in and told Danny a lady wanted

to see him, so he came on into the living room. She said
her name was Mrs. Jackson from the newspaper and she was
writing an article and wanted to take a picture of Danny
for an article to be written on Skateland. Danny agreed
to have his picture taken so they went on outside in the
back yard to have the picture taken. Danny was standing
in one spot at one time and I was in the kitchen and I
could see through the back window. Then he moved and the
next time he was in a different position. They came on
back in and she said the camera wouldn't work and she
would have to go and get more films or something for the
camera. She left and in a few minutes she came back and
they went back outside to take the picture in the back
yard. Then he came on back in and said she had taken the
picture and she had left.

Q. Let me ask you this: Is this the picture
she took of your husband?

A. Yes, sir.
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Q. Go ahead and tell what else happened.
A. A few minutes later, I couldn't say for sure

how long--anyway, fifteen to maybe forty-five minutes,
a man knocked at the door. Danny had gone and laid back
down. I answered the door.

Q. Had he gotten undressed at that time and gotten
into bed?

A. He had gotten into bed, that is right. This
man wanted to know if Danny was there and I said he was
and I asked him in. I told Danny a man wanted to see
him. This man told Danny that he was Sgt. Francis or
Detective Francis, one of the two, and I went on in the
kitchen and got me a cup of coffee and was going back
and Detective Francis told Danny, wanted to know if a
woman had been out there earlier to see him, and Danny
said yes, that she had taken a picture of him and then
Danny asked him why. He said "Your picture is now in
court". Danny said "What is wrong?" He said "You don't
have anything to worry about. I am going back and see
what is what", and in a few minutes later he came back
and said he wanted Danny in the courtroom. I believe
he said he could go voluntarily or he would summons Danny
and Danny said he would go on and see what was going on,
so they left. I got the children up and fed them and
sent them to school. I woke them up and gave them their
breakfast and sent them to school and still they hadn't
come back so I walked up to the store up the street two
blocks. By the time I got back he still hadn't come home.
Then later I heard a car pull up and I didn't go up to
the car but stayed on the sidewalk and Danny came on in
the house. He came in after sitting in the car a few
minutes talking to the detective.Q. He was talking to Mr. Francis at that time?

A. Yes, sir.
Q. Mr. Francis carried him and brought him back?
A. Yes, sir. I asked Danny what was going on

and he said "My picture was at court for molesting two
little boys". I said "How did you get mixed up into it?"
He said "The only thing I can figure it was because of
Skateland, she said she wanted a picture for an article
on Skateland". In the meantime the first time Detective
Francis came that morning I said something,about Danny's
picture being in court and I got real upset about it.
Sgt. Francis told me not to get upset about it, said it
was nothing to worry about.

Q. Was your husband upset?
A. Yes, sir. He didn't know what he was going

to court for.
Q. How long did this thing go on? How long was

it before you knew it was completely over?
A. Well, a few times Detective Arrington came

out and talked to Danny and Danny saw him a few times
at Skateland and would come home and tell me he had talked
to Arrington at Skateland. Then we kept on worrying about
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the thing. We never knew what was going to happen. The
picture was back in court again for the same thing, molesting
these kids, and it had continued a couple of times.

Q. It was continued and he was told not to come
to court and then he was told to come to court and did
this kind of thing keep on going on?

A. Yes, it went on up until some time in June.
Q. Did this thing in any way embarrass your husband?
A. Yes, sir.
MR. ROSENBERGER: Your Honor, Mr. McClenny has

been leading this witness.
THE COURT: I sustain the objection on the ground

that the question is leading. You could as~ what effect
it had on him if she knows.
BY MR. McCLENNY:

Q. What effect did being involved in this thing
have on your husband?

A. It really shocked him. He just didn't know
what kind of thing this was, trying to pin it on him and,
of course, he was worried and upset about it. He wondered
what kind of effect it would have on him later.

THE COURT: You just tell what you observed.
MR. McCLENNY: Your witness.

CROSS EXAMINATION
BY MR. ROSENBERGER:

Q. Mrs. Womack, on the morning that Mr. Francis
came out there you were told that the little boys said
that Mr. Womack was not the man.

A. I didn't know that until my husband told me.
Q. Your husband told you that that morning, didn't

he?
A. Yes, sir.
Q. And each time that he was talking about it

was made clear to him he was just a witness in the case,
wasn't it?

A. Well, he was being taken to court. You were
trying to throw the little boys off.

Q. You don't know if showing the picture was
trying to throw the little boys off. You weren't there,
were you?

A. No.
Q. Each time your husband was talked to about

the case it was a witness, wasn't it?
A. Yes, sir.
Q. And you only recall Mr. Francis taking him

down and bringing him back?
A. That is right.
Q. And after Mr. Francis and your husband left

to go to court you and the children walked some three
or four blocks to the store, didn't you?

A. Yes.
Q. And your husband went on to work that day

and each day thereafter, didn't he?
A. Well, he worked the night shift.
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Q. He kept on with his work?
A. Yes, sir, because he had to make a living

for his children.
MR. ROSENBERGER: That is all.

RE-DIRECT EXAMINATION

I object. He is leading the
conclusion.
am going into what he brought

his feeling was that the children

THE COURT: The question is leading and you brought
it out originally and he cross examined on it. You can't
go back and lead on something you brought out originally.
She is still your witness.

MR. McCLENNY: Then that is all.
THE WITNESS STANDS ASIDE.

DANNY LEE WOMACK, having been first duly sworn,
testifies as follows:

DIRECT EXAMINATION
BY MR. McCLENNY:

Q .. State your full name, please.
A. Danny Lee Womack.
Q. What is your age, Mr. Womack?
A. Twenty-eight.
Q. How tall are you?
A. Five foot, five.
Q. What do you weigh?
A. 170 pounds.
Q. Did you ever see Mr. Seifert?
A. I saw him the first time in court.
Q. What size man was he?
A. He was a whole lot bigger than I was. I would

say he was about six foot tall.
Q. What would you estimate his weight to be?
A. About 200 pounds.
Q. Let's go to May 27, 1970, in the morning.

Did you see Mrs. Eldridge that morning?
A. Yes, sir, I did.
Q. Tell the court and jury what happened.
A. Somebody knocked on the door. I was laying

down on the bed. My wife answered the door. She said
this woman wanted to see me. I got up and went in to
see what she wanted and she told me her name was Mrs.
Jackson. She said she was from the News office and was
writing an article on Skateland and she would like to
take my picture because she had learned I was a coach
and I agreed to do it. Me and her went outside and she
told me to stand under a tree with blooms on it so the
picture would look good.

Q. Is this one of the pictures she took?
A. Yes, sir, it is.
Q. You recall that?

out.

BY MR. McCLENNY:
Q. I understand

were involved --
MR. ROSENBERGER:

witness and asking for a
MR. McCLENNY: I
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A. Yes, sir. She tried to take the picture and
the camera got messed up and wouldn't work. She said
she had to go to the drugstore and get some more films.
I told her the drugstore wasn't open at that time of morning
and she said she would run downtown to the office or some
place and would be back in a few minutes. I went back
in the house and a few minutes later she came back and
she took my picture. Then she left.

Q. Had you ever seen Mrs. Eldridge before?
A. No, sir.
Q. Had you ever heard of her?
A. No, sir, I had not.
Q. Did she at any time tell you she was taking

your picture and that it was going to be exhibited in
court?

A. No, sir, she did not.
Q. Has she ever apologized to you and your wife

for intruding in your home?
A. No, sir, she has not.
Q. Go ahead and tell what happened.
A. A little while later somebody knocked on the

door. I was asleep. I had gone on and took my clothes
off and went to bed. Somebody else knocked on the door
and my wife come in and got me up and said a man wanted
to see me. It was Detective Francis. He asked me had
a woman been by to take my picture that morning. I told
him she had. He said "What was her name?" I said "She
told me her name was Mrs. Jackson". He said "Your picture
has been brought up in the J and D Court". I asked what
was it about. He said he didn't have all the information.
He said he was just told to come by and see if the picture
was taken. I told him it was. He said "I will be back
after I report what I have learned". He left and in about
twenty minutes he returned again. He said "The Commonwealth
Attorney has requested that you come down there. You
can either come voluntarily or else we will summons you".
I said "I will go voluntarily because I don't know what
is going on". I did not know I was involved in anything.
I went down there and met Royston Jester, the Commonwealth
Attorney, outside of the J and D Court. He told me this
woman had taken my picture and he just wanted to prove
her a liar and wanted me to come in and testify that she
had come by and took my picture.

Q. When was the first time that you found that
this was a morals case being tried in which two small
boys had been alleged to have been molested?

A. That day after I got to court. I didn't know
a thing about it until I got to the court. When I got
there they swore me in and Judge Wingo asked me my name
and I told him. Then Royston Jester told me to point
out the woman and I pointed her out. She was sitting
back in the back. After that I left and I didn't hear
any more until Detective Arrington came by and talked
to me about it.
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Q. Were you summonsed back to court at any time?
A. I was supposed to come back but it was continued

and then continued again and the next thing I knew they
told me the case had been dropped.

Q. Mr. Womack, have you ever been involved in
anything of this sort. before?

A. No, I haven't.
Q. Did it come as a total surprise to you?
A. Yes, sir, it did.
Q. What effect did this experience have on you?
A. It just tore me up because I am not used to

it. I didn't know what people would be thinking if this
got out in the public, people accusing me of being a child
molester. I stayed nervous all the time. I couldn't
halfway sleep and my wife was sick. I couldn't sleep
during the day thinking about I had to go to the grand
jury and the court and it just tore my nerves up.
NOTE: The witness becomes emotional and incoherent.

MR. McCLENNY: Your witness.
CROSS EXAMINATION

retire to the

and at this

No, sir.
ROSENBERGER: That is all.

THE WITNESS STANDS ASIDE.
MR. McCLENNY: The plaintiff rests

time I would like to make a motion.
THE COURT: Ladies and gentlemen,

jury room, please.

BY MR. ROSENBERGER:
Q. Mr. Womack, during the whole course of this

thing no one has ever accused you of molesting children.
A. No, sir, nobody accused me.
Q. And you knew that you were just a witness.
A. Yes, sir.
Q. And you never missed a day from work or a

night from work on account of this.
A. No, sir.
Q. And you never went to a doctor on account

of this.
A.
MR.

(JURY OUT)
MR. McCLENNY: If your Honor please, I wish to

renew my motion for a summary judgment. The evidence
has borne out every fact that has be~n alleged in the
motion for judgment and the defendant herself has not
denied it. I think I am entitled to a summary judgment
on the basis of the evidence you have before you.

THE COURT: Mr. Rosenberger?
MR. ROSENBERGER: If your Honor please, the evidence

before you shows that this gentleman did not sustain any
physical injury and at most, if he sustained any damages,
they were limited to mental anguish. There was nothing
under the circumstances under which the picture was taken
to show any malice, willfulness or wantonness as far as
this lady was concerned as to him. There is nothing to
show that Mrs. Eldridge expected this man's name to be
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divulged at the trial or that he would ever hear about
the matter, so under those circumstances you don't have
any willfulness or wantonness such as was in the Jefferson
Hospital case. You have no malice shown in this case,
so under those circumstances it was a misadventure that
Mr. Jester got the picture or got the name and got the
address and then got the gentleman down to court; so under
those circumstances I submit that the defendant is entitled
to a summary judgment because the plaintiff is not entitled
by merely getting on the witness stand and saying he was
made nervous to entitle him to any judgment against the
defendant.

THE COURT: Gentlemen, I think this is a jury
issue as to compensatory damages. I don't think the evidence
is sufficient to justify punitive damages, but I do think
it is a jury issue as to compensatory damages in view
of the fact Mrs. Eldridge procured the pictures, and although
she may have procured the pictures through deceit or decept-
ion or through some false pretense, yet she did not put
the pictures into evidence. Mr. Jester through his examina-
tion in following it up was the one responsible for his
name to be mentioned and getting it before the court,
so I think it is a jury issue as to what damages, if any,
he sustained, and I think it is actionable whether he
sustained any personal injury or not. You don't have
to sustain any physical injury. If you sustain any mental
anguish as a result of this it is actionable and in view
of the way it has been presented I think it is a jury
issue and I will present it to the jury.

MR. McCLENNY: Is your Honor going to restrict
this to compensatory damages only?

THE COURT: Yes. I don't think any malice has
been shown.

MR. McCLENNY: Malice is inferred from the very
act.

THE COURT: You can't infer malice here.
MR. McCLENNY: This lady didn't know if she was

going to lead this man to the grand jury or not, and she
didn't care. Punitive damages is not only to punish but
is a deterrent to others.

THE COURT: What case are you relying on?
MR. McCLENNY: Wilkerson v. Allen. George Allen

was assaulted down in Lunenburg and he brought a suit.
THE COURT: Assault and battery is different.
MR. McCLENNY: Regardless, if your Honor please,

it was cold indifference, calculated indifference. She
apologized to the lawyer but never said a word to this
man here. He is the man who gets hit in the teeth but
she apologizes to the lawyer.

THE COURT: Do you have any case other than the
Allen case.

MR. McCLENNY: The Jefferson case.
THE COURT: I am familiar with the Jefferson case.
MR. McCLENNY: They are my authorities and I say
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we are entitled to punitive damages.
THE COURT: That case was reversed and remanded.

The Court said in order to recover you have to prove willful
and malicious conduct on the part of the defendant.

MR. McCLENNY: That can be inferred from the act.
THE COURT: Give me that case, the Jefferson Hospital

case.
MR. McCLENNY: It is Moore v. Jefferson Hospital

and Hatter, 208 Va. 438.
THE COURT: (After reviewing the above-mentioned

case) In that case the Supreme Court held that from the
language of the motion that it did allege a cause of action
and the Court should have submitted it to the jury. They
don't pass on the question whether it would be punitive
or compensatory damages, just said it was sufficient evidence
to submit the matter to the jury.

MR. McCLENNY: The suit was for compensatory and
punitive damages. This woman deliberately went there
knowing this man was going to be involved.

THE COURT: Mr. Rosenberger, do you want to be
heard further?

MR. ROSENBERGER: Yes, sir. I have the Jefferson
case here. The Court said it was sufficient when the
motion for judgment alleges willful and malicious conduct
toward the plaintiff. The Court says that the motion
for judgment and the amended bill of particulars
characterized it as "willful, wanton, malicious, vindicitive
and grossly negligent behavior toward the plaintiff",
and said:

"We hold that the motion for judgment sufficiently
alleged a willful (intentional) tort on the part of the
defendant Phyllis Hatter, without actual physical contact
with plaintiff, causing him physical and mental injuries
and illnesses".

That is where they distinguish the case and held
that it was sufficient where you don't have any physical
contact that you may recover for mental anguish if the
act done was willful and wanton.

Then the Court in the case of Giant of Virginia
v. Pigg said "Actual malice is essential and a controling
factor for the recovery of punitive damages. Evil intent
can not be inferred or presumed from mere mistake."

That is the point we make. We are talking now
not about the pleadings but the plaintiff's evidence.
The evidence is insufficient as a matter of law to show
any willful or malicious act on the part of the defendant.
Actually she had no malice. She didn't know him. She
had no idea his name would be used and through some misadve-
nture the name got into court.

THE COURT: This is what the Court said in the
Jefferson Hospital case: "Most of the courts which have
been presented with the question in recent years have
recognized an independent right to recover for grave mental
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distress intentionally or reckless caused." Then quoting
Restatement: "If the actor intentionally and unreasonably
subjects another to emotional distress which he should
recognize as likely to result in illness or other bodily
harm, he is subject to liability to the other for an illness
or other bodily harm of which the distress is a legal
cause,

(a) although the actor has no intention of inflicting
such harm, and

(b) irrespective of whether the act is directed
against the other or a third person."

I think what this case is holding is you have
a right of action without it being malicious if you commit
an act which causes emotional disturbance to another person.
I still don't think it is sufficient to be willful so
that is my ruling, not willful, but it is a jury question
as to the amount, if any, fOr bodily damages caused him
or emotional damage caused him as a result of her act.

MR. McCLENNY: Let me enumerate: This woman goes
into a man's house she does not know. She knows that
his picture is going to be used in court because it had
been discussed with her and she knows it will be involved
in a morals case.

THE COURT: I am aware of all that.
MR. McCLENNY: She openly and callously and wantonly-----
THE COURT: You are saying all those things.

She did not do all those things. You are the one that
says that.

MR. McCLENNY: Her actions and her own testimony
shows that.

THE COURT: It doesn't show the degree of willfulness
or the degree of wantoness that is necessary to make it
punitive damages.

MR. McCLENNY: How wanton does it have to get,
Judge?

THE COURT: More than has been shown in this case.
MR. McCLENNY: We object and except to the action

of the Court in overruling our motion.
THE COURT: I will instruct the jury on compensatory

damages. I overrule the plaintiff's motion for a summary
judgment against the defendant and I overrule the defendant's
motion for a summary judgment against the plaintiff and
will submit the question of compensatory damages to the
jury.

MR. McCLENNY: Are you going to give me a judgment
and let the jury pass on the compensatory damages?

THE COURT: Not in view of the facts in this case.
It will be submitted to the jury for them to determine
whether or not she is liable for the acts alleged in the
motion for judgment.

MR. McCLENNY: I wish to except to the Court's
ruling and also I would like to call to the Court's attention
that sometime ago we argued a plea of the Statute of Limitations
and at that time you said you would hold up until it was
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determined whether the thing happened on the 13th day
or the 27th.

THE COURT: You alleged it happened on the 13th
and the proof is now that it happened on the 27th.

MR. ROSENBERGER: The defendant, by counsel,.
objects and excepts to the action of the Court in overruling
the motion of the defendant for a summary judgment on
the ground that there is no cause of action for mental
anguish under the facts of this case.

THE COURT: The plaintiff has rested.
MR. ROSENBERGER: The defendant rests. Now,

before we get into instructions I would like to renew
my motion on behalf of the defendant for a summary judgment.
Of course, I didn't put on any more evidence and I take
it your ruling would be the same.

THE COURT: It will be the same. The motion
is overruled. Mr. McClenny, do you want to renew yours
too?

MR. McCLENNY: I would like to renew mine.
THE COURT: The ruling is the same.
MR. ROSENBERGER: The defendant, by counsel,

objects and excepts to the ruling of the court for the
same reasons.

OBJECTIONS AND EXCEPTIONS TO INSTRUCTIONS
THE COURT:--We will consider first the instructions

offered by the plaintiff. Mr. Rosenberger, do you have
any objection to Instruction No. I?

MR. ROSENBERGER: The defendant, by counsel,
objects to Instruction No. 1 on the ground it is a finding
instruction and does not contain the necessary elements
that the defendant willfully and maliciously took the
photograph knowing it would likely result in emotional
distress. This instruction is contrary to the rule in
Virginia that states one may not recover for mental anguish
in the absence of physical contact.

THE COURT: The Court is of the opinion that
Instruction No. 1 is an improper statement of law in
that there is not any evidence that the defendant knew
that the plaintiff was going to be summonsed into court
and it is therefore improper to give an instruction not
based upon the evidence so I refuse Instruction No.1.
In lieu of Instruction No. 1 the Court is going to give
Instruction No. I-A which the Court is of the opinion
is a proper instruction.

MR. McCLENNY: We want to except to the refusal
to give Instruction No.1.

THE COURT: Is there any objection to I-A?
MR. ROSENBERGER: The defendant, by counsel,

objects to Instruction I-A on the ground that there is
no reason to state in the instruction whether the defendant
went upon the premises of the plaintiff as an unvited
person. The gravelman of the complaint as I understand
it is that she took the photograph and our position is
at the time she took the photograph she did not know
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the man; she had no malice toward him; she had no idea
that his name would be brought into the case or that
he would be summonsed into court or asked to come and
that there is no liability on the defendant in Virginia
for emotional distress in the absence of physical contact
unless there is actual proof of a willful and 'malicious
act, and the defendant in this case could not possibly
have known that the plaintiff's name would be brought
into the case or that he would be brought into court.

THE COURT: The Court is of the opinion that
Instruction I-A is a fair statement of the law and is
going to give it.

MR. ROSENBERGER: The defendant, by counsel,
excepts for the reasons stated.

THE COURT: Do you have any objection to Instruction
No.2, Mr. Rosenberger?

MR. ROSENBERGER: The defendant, by counsel,
objects to Instruction No. 2 which purports to cover
compensatory damages on the ground that there is no proof
as to the various elements referred to. Under this instru-
ction the jury is permitted to speculate and to go outside
the evidence as they are told various elements do not
require proof. The instruction tells the jury also that
they are not to be confined to the actual pecuniary damages
or losses, which implies that they may give additional
damages other than his pecuniary loss. He has no pecuniary
loss. He missed no time from work. He didn't have to
see a doctor, and in addition, the instruction is argumentative
and goes into the insulting character of the trespass.
There is no evidence to show there was any insulting
acts toward this man and this instruction as I understand
is taken from the Allen case in 138 Va., an assault and
battery case. There were no circumstances of aggravation
attending the act of this lady in merely taking his picture.
It was the subsequent circumstances beyond her control
that brought him into court. Then the instruction is
argumentative in the bottom -- "Such damages, if any,
have been shown, are in their nature actual or compensatory
as much as those given for any bodily harm, pain, suffering,
and expense incurred." If you are defining compensatory
damages in the beginning the latter part is merely argumen-
tative and aggravates or builds up the elements of damage.

THE COURT: I don't think the act of taking the
picture was insulting. I will change it to "the character
of the acts" I will make the word "acts" which will be
plural rather than singular. I am going to give the
instruction as I have amended it.

MR. ROSENBERGER: The defendant, by counsel,
respectfully objects and excepts for the reasons stated.

MR. McCLENNY: We say taking the man's picture
was an insulting act and we object to taking the word
"insulting" out.

THE COURT: Any objection to Instruction No.
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MR. ROSENBERGER: Yes, sir. This deals with
punitive and compensatory damages. You have already
ruled the evidence is insufficient.

THE COURT: The Court is of the opinion that
the evidence does not justify the giving of an instruction
on punitive damages and therefore is going to refuse
NO.3.

MR. McCLENNY: The plaintiff, by counsel, excepts
to the action of the Court in refusing No. 3 because
the photographer and investigator was instructed to go
and get the man's picture. She testified she worked
for every lawyer in town taking pictures and investigating
for Mr. Rosenberger and Mr. Whitehead and everybody in
town. She knew what she was doing when she went there
and fraudulently pulled him out of bed with a cock and
bull story knowing exactly at the time what that picture
was going to be used for. She had been in court enough
to know it was going to cause ripples and that it would
reflect on this man. She had a reckless disregard for
this man's outcome and didn't care. In her subsequent
conduct she apologized to her lawyer but never said anything
to the poor man. It was as careless and indifferent
an attitude as could possibly be found and she certainly
should be held for punitive damages.

THE COURT: Now we are going to consider instructions
offered by the defendant. Is there any objection to
Instruction A, Mr. McClenny?

MR. McCLENNY: I object to Instruction A. It
is not a proper instruction under the facts of this case.
She willfully took this man's photograph and she knew
it. She willfully went there and willfully lied to him.
She willfully took the photograph and willfully handed
it to Mr. Rosenberger and walked in the courtroom behind
him knowing he was going to use it in the case. From
her own testimony nothing could have been more willful
than what she testified she did.

THE COURT: The Court is of the opinion that
Instruction A is a proper instruction and I am going
to give it as offered.

MR. McCLENNY: She was totally indifferent to
the rights of another.

THE COURT: That is your argument you make to
the jury, not to me.

MR. McCLENNY: The argument is well taken here
and I don't think this instruction is proper and I don't
think it should be given because it leaves the jury to
speculate and go outside the evidence. Mr. Rosenberger
said she didn't intend to do it. She went there and
took the picture and didn't care. She was willfully
doing it and as to doing it maliciouSly you have the
same end result.

MR. ROSENBERGER: I want to be certain the record
is clear and I do object and except to your Honor's refusal
to render a summary judgment for the defendant.
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MR. McCLENNY: And we want the record to be clear
that we object and except to your Honor's refusal to
render a summary judgment for the plaintiff. We also
object and except to the action of the Court in giving
Instruction A for the defendant for the reasons stated.

INSTRUCTIONS GIVEN AND REFUSED
Plaintiff's Instruction No.1 (RefUsed):

"The Court instructs-the jury that if you believe
from a preponderance of the evidence that the defendant,
Rosalie Eldridge, uninvited went upon the premises of
the plaintiff and procured his photograph under false
pretenses knowing at the time that she was obtaining
his photograph to be used, in two cases of Commonwealth
vs. Siefert, involving morals charges concerning two
male children, and that plaintiff's photograph was used
in said cases causing plaintiff to be summoned into Court
in said cases, then you shall find a verdict for the
plaintiff and award damages as you deem proper and adequate
under Irtstruction 2."
Plaintiff's Instruction I-A (Given):

"The Court instructs the jury that if you believe
from a preponderance of the evidence that the defendant,
Rosalie Eldridge, uninvited went upon the premises of
the plaintiff and procured his photograph under false
pretenses knowing at the time that she was obtaining
his photograph to be used in the two cases of Commonwealth
vs. Siefert, involving morals charges concerning two
male children; that plaintiff's photograph was used in
said cases, and that such acts intentionally and unreasona-
bly subjected the plaintiff, Danny Lee Womack, to emotional
distress, which she should recognized as likely to result,
she is liable to the plaintiff for the emotional distress,
which she should recognized as likely to result, she
is liable to the plaintiff for the emotional distress
caused him, although she had no intention of inflicting
such harm upon him, then you should find for the plaintiff
and award damages as you deem proper and adequate under
Instruction No.2."
Plaintiff's Instruction No.2 (Given):

"The Court instructs-the jury that if from the
evidence and the other instructions of the Court if you
find your verdict in favor of the plaintiff, you shall
award him compensatory damages, which are the measures
of the loss or injury sustained, and may embrace shame,
mortification, humiliation, indignity to the feelings
and the like, and they require no proof. You are not
confined to the actual pecuniary damages or loss in terms
of money sustained by the plaintiff but you may take
into consideration the motive of the defendant, if any
is shown, the character of the acts, if such is shown,
and all circumstances of aggravation attending the acts,
if any. Such damages, if any have been shown, are in
t~eir nature actual or compensatory as much as those
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given for any bodily harm, pain, suffering and expense
incurred."
Plaintiff's Instruction No.3 (Refused):

"The Court instructs-the jury that the damages
to which a plaintiff may be entitled in actions of this
type are of two kinds: (1) Actual or compensatory damages,
and (2) exemplary or punitive damages. Exemplary or
punitive damages are something in addition to full compens-
ation, not given as the plaintiff's due, but given rather
with a view to the enormity of the offense to punish
the defendant and this make an example of her so that
others may be deterred from committing similar offenses.
Such damages are given here the wrongful act is done
with a bad motive, or in a manner so wanton or reckless
as to manifest a wilful disregard of the rights of others.
Therefore, if from the evidence the jury believe that
the defendant fraudulently entered the plaintiff's home,
and in so doing was actuated by malicious motives toward
the said plaintiff, you may, in addition to compensatory
damages, award, as exemplary or punitive damages, such
further sum as they may think right, in view of all the
circumstances of the case, not exceeding the amount sued
for; and in order to entitle the plaintiff to such exempla-
ry or punitive damages, acutal malice need not be shown,
if, from the evidence, you believe that the fraudulent
entry was committed under such circumstances as to show
a wilful disregard of the rights of the plaintiff, for,
in all such cases, the law infers malice.~
Defendant's Instruction A (Given):

"The Court instructs the jury that the plaintiff
has the burden of proving his case by the preponderance
of the evidence. Preponderance of the evidence means
that evidence which is most convincing to the jury.
The plaintiff must prove by a preponderance of the evidence
that the defendant wilfully took the photograph of the
plaintiff knowing that it would likely result in emotional
distress to the defendant. If, after hearing all the
evidence, you are uncertain as to whether the defendant
wilfully took the photograph knowing that it would likely
result in emotional distress to the defendant, or if
it appears equally as probable that she did not know
that it would likely result in emotional distress, as
that she did, then you should return your verdict for
the defendant." .
NOTE: The jury having returned its verdict for the plaintiff
in the sum of $45,000.00 the following ensued:

MR. ROSENBERGER: The defendant, by counsel,
moves the Court to set aside the verdict of the jury
and to render judgment for the defendant, bon obstante
veredicto, or in the alternative to grant the defendant
a new trial on the ground that the verdict is contrary
to the law and the evidence and without evidence to support
it; for the action of the Court in admitting the warrants
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inta evidence aver the abjectian and exceptian .of the
defendant; far the actian .of the Caurt in refusing ta
strike the evidence .of the plaintiff at the canclusion
of the evidence and for refusing to render summary judgment
for the defendant; for the action of the Court in granting
Plaintiff's Instruction I-A and 2, and on the ground
that the verdict is excessive.

THE COURT: Mr. McClenny, do you have any motion?
MR. McCLENNY: No, sir, except to move the Court

to sustain the verdict which was based on the evidence.
The jury was. properly instructed and they brought back
what they thought was right and fair.

THE COURT: Gentlemen, as to the question of
liability, the Court is not at all satisfied as to that.
As to the question of excessiveness, I am of the opinion
it is shocking to the mind of this Court in this particular
instance. .

In order ta make certain that the. Court has an
ample opportunity to review the matter I am going to
give you an opportunity to file a memorandum, Mr. Rosenberger,
supporting your view as to your theory of the law which
the Court did not follow and will, of course, give Mr.
McClenny an opportunity to answer that, and then on the
question of excessiveness I will look at some authorities
on that. I would like to have the evidence written out
before I do that because I think that would be helpful.

Mr. Rosenberger, after you get the transcript
of evidence will you notify me and then I will fix dates
for the filing of briefs and memoranda at that time.

MR. ROSENBERGER: I will send you the original
as soon as I get it.

THE COURT: For the record, Mr. Clerk, I am just
taking the motion Mr. Rosenberger has made under advisement.
I will not be advised when to end the matter until I
have had an opportunity to pass on the motion.

The foregoing transcript of oral testimony was
stenographically recarded by and transcribed under the
direction of the undersigned court reporter who had been
first duly sworn according to law.

C. R. McCARTHY
Court Reporter
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DESIGNATION OF PARTS OF RECORD TO BE PRINTED IN APPENDIX
Counsel for the Appellant and Appellee agree that

the following parts of the record should be printed as a

part of the appendix in this case, to-wit:
1. Motion for Judgment filed 5/17/71;

2. Motion for Bill of Particulars filed by Defendant

6/7/71;
3. Response filed 6/7/71;
4. Interrogatories propounded by plaintiff filed

6/14/71;
5. Order entered 6/14/71 directing plaintiff to

file bill of particulars as to matters stated in motion;

6. Defendant's answers to interrogatories filed

6/29/71;
7. Bill of Particulars filed by plaintiff 6/30/71;

8. Defendant's answers to interrogatories filed

10/15/71;
9. Interrogatories propounded by defendant filed

10/21/71;
10. Plaintiff's answers to interrogatories filed

11/2/71;
11. Amended response filed 11/15/71;

12. Plaintiff's answers to interrogatories filed

12/13/71;
13. Order entered 12/13/71 on defendant's motion

to dismiss;
14. Motion for summary judgment filed by defendant

1/3/72;
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15. Opinion dated 2/3/72 of the Court, reserving

decision on plea of statute of limitations filed by defendant;

16. Interrogatories propounded by plaintiff filed

2/7/72;

17. Defendant's answers to interrogatories filed

2/16/72;
18. Order entered 3/29/72 permitting plaintiff

to amend motion for judgment;

19. Amended Motion for Judgment Refused - filed

4/12/72;
20. Order entered 4/17/72, refusing plaintiff

permission to file an amended motion for judgment;

21. Motion for summary judgment filed by defendant

9/19/72;
22. Deposition of Dr. Robert H. Bowden, Jr. filed

9/19/72;
23. Deposition of Royston Jester, III, filed 9/22/72;

24. Order entered 9/26/72, taking defendant's

motion to set aside verdict under advisement;
25. Opinion of the Court dated 4/16/73; filed

4/17/73;
26. Order entered 4/26/73, sustaining motion of

defendant and rendering judgment in favor of the defendant;

27. Notice of appeal and assignments of error

filed 5/4/73;
28. Transcript of the Evidence.
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