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VIRGINIA: IN THE CIRCUIT COURT OF CHARLOTTE COUNTY

BOTTLED GAS CORPORATION OF VIRGINIA, )
A-Virginia Corporation, : Plaintiff )

)
vs. )

e

HENNO C. LACKS )
Route 1 )
Drakes Branch, Virginia, Defendant )

MOTION FOR JUDGMENT
(Filed February 20, 1970)

You are hereby notified that acting by and through -
our attorney, E. Falcon Hodges, we will move the Circuit
Court of Charlotte County for a judgment against you in
the principal amount of $4770.02, plus interest on $4614.66
from August 27, 1969, and interest on $156.26 from Novem-
ber 18, 1969, and the costs of this proceeding, all of
which sum is owing and due by defendant to plaintiff by -
virtue of the following:

(a) Balance due on contract of conditional sales
for barn gas burner system, including rack loader and
thermostat in the total amount of $4614.66, said contract
entered into by the plaintiff and defendant on August 14,
1969. |

(b) Balance due on gas account for six trans-
actions of gas sales and purchases between August and
November, 1969, in the total amount of $156.26.

Said amounts are still due and‘paid, therefore,

the'plaintiff, Bottled Gas Corpdration of Virginia, a
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Virginia corporation, moves»this court for the entry of.a

judgment against the defendant in the amount of $4770.92,

with interest on $4614.66 from August 27, 1969, and ‘inter-
est on $156.26 from November 18, 1969, thus this motion

for judgment.



GROUNDS OF DEFENSE AND COUNTER-CLAIM
(Filed March 10, 1970)

Defendant, for his grounds of defense,’saYS:

(a) That the barn gas burner system sold‘by plain-
tiff to defendant has been completely inoperative contrary
to the representatiohs made by plaintiff to the defendant
and that defendant does not owe plaintiff any sum because
of a complete failure of consideration.

(b) Thehdefendant demands strict proof of the
balance due, if any, on gas salés between August and Nov-

ember, 1969.

Defendant, for his counter-claim, alleges and pleads
as follows:

(a) This defendant claims damages from the plaintiff
for the damages done to his tobacco crop caused by attempt-
ing to cure it in the barn gas burner system, the basis for
the said claim and plea of counter-élaim being that the
plaintiff carelessly and negligentlY-set up and/or con-
structed the barn gas burner system and thereafter caused
defendant to use said system in its defective condition and
as a direct and proximate result thereof, plaintiff did
wrongfully causé three and one-half barns of tobacco to be
ruined so that defendant has suffered loss to the extent
of $§7,350.00, and this defendant moves the Court for a

judgment in the sum of §$7,350.00, and costs in this action.
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(b) The defendant revokes acceptance of the barn
gas burner.system installed:by the plaintiff on the ground
that it has failed to cure tobacco as represented by the

plaintiff.



RESPONSE AND GROUNDS OF DEFENSE TO THE
COUNTERCLAIM OF THE DEFENDANT, HENNO C.
LACKS
(Filed March 26, 1970)

The Plaintiff, in response td'Defendantﬂs Counter-
claim and for its grounds of defénsé.to said Couhterclaim,
says: o |

1.. It denies that it was guilty of any negligence
or the breach of any duty it may have owed to the Defendant
astalleged in Paragraph (a) of Defendant's Counterclaim.

2, It denies that it was responsible in any manner
for anyvioss occurring to Defendant's tobacco as alleged in
Paragraph (a) of Defendant's Counterclaim.

‘35 It says that any defect in installation of the
 barn and other items in question was not the responsibility
of the.plaintiff, but was the responsibility of the Defendant
who had control and supervision over the‘installation.
| .-4.v It has no knowledge of the allegations of Para-
graph (a) of Defendant's Counterclaim dealing with the
losses and damages alleged to have been sustained by the
Defendant aﬁd therefore denies the same. ,

5;~'It says that Defendant failed to mitigate his
damages and losses and is barred from recovery for such
damages'and 103§es.

6. (a) It says that the contract dated August 14,

1969, wherein Plaintiff agreed to sell and Defendant agreed
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to buy the gas barn and other items in question, said
- contract 1nc1uded the following provision:

'"Debtor s remedles appearing in the manufact-
‘urer's standard warranty, if any, for the
Collateral shall be exclusive, and there are
no other warranties, express or implied, of
merchantability or otherwise, which extent
beyond the above description of the property.
Without limiting the scope of the foregoing,
secured party's obligation specifically ex-
cludes any liability for consequential damages,

- such as loss of profits, delays, expense,

damage to goods or property used in connection

with, or processed in or by, the product sold,

or damage to the product sold from whatever

cause, whether or not such loss is due to the

negligence of the secured party or the manu-

facturer of the product sold."

(b) It says that the aforesaid provision in said
contract wherein the Plaintiff was referred to as '"Secured
Party" and the Defendant as "Debtor,'" bars Defendant from
recovery of Plaintiff on the counterclaim.

7. It says that Defendant is estopped from assert-
ing that the barn and other items were defective or negli-
gently installed by virtue of Defendant's written accept-
ance as they were installed.

8. It says that the Defendant assumed the risk of
the hazard resulting in the damages to his property and is
barred from recovery against the Plaintiff.

9. It says that even if it be deemed guilty of
negligence, which is herein specifically denied, Defendant

was likewise guilty of negligence contributing to the



losses and daméges alleged in his counterclaim and is
theréfore barred from recovery against the Plaintiff.

10. It says that Defendant is estopped'tovrevoke
acceptance of the bafn gas burner as stated in Paragraph
(b) bf Defendant's Counterclaim.

11. _It denies each and every allegation contained
in Defendant's éounterclaim except those specifiéally
admitted herein. .

: 12; It says that Defendant's Counterclaim fails to

state a cause of action upon which relief may be granted.



'SPECIAL PLEA OF CONTRACTUAL DEFENSE
TO DEFENDANT'S COUNTERCLAIM
~(Filed March 26, 1970)

.'The Plaintiff, bybcounsel for its speeial plea to

the Defendant s Counterclaim, says as follows: |
1. (a). The Defendant and the Plalntlff entered

into a centract on August 14, 1969, wherein Plaintiff agreed
te'seli to Defenaant a gas barn, a rack loader and a wet
dry bulk thermometer for a certain monetary censideration
to be paid by Defendant and furthervfor Defendant's agree-
ment to,be.beund by the terms of said contract which pro-
“vided in part:

"Debtor's remedies appearing in the manufact-
“urer's standard warranty, if any, for the

" Collateral shall be exclusive, and there are
"no other warranties, .express or implied, of
merchantability or otherwise, which extend
beyond the above description of the property.
Without limiting the scope of the foregoing,
secured party's obligation specifically ex-
cludes any liability for consequential damages,
such as loss of profits, delays, expense,
damage to goods or property used in connection
with, or processed in or by, the product sold,
or damage to the product sold from whatever
cause, whether or not such loss is due to the
negligence of the secured party or the manu-
facturer of the product sold."

(b) In said contract, Plaintiff was designated as
"Secured Party" and Defendant as '"Debtor."

(¢c) Under the terms and conditions of said contract,
Defendant is barred from recovery of the Plaintiff for the

losses and damages alleged in his counterclaim.



2. Plaintiff specifically requests a reply to
this special plea.
{
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GEORGE F. ABBITT, JR.,JUDGE
Firr JuDICIAL GIRCUIT ArrOMATTOR

ApPPOMATTOX ,VIRGINIA ’ BUCKINGHAM
CHARLOTTE

October 21, 1970 | Cummmmma

COUNTIES

Prince EDWARD

Frank M. Slayton, Esquire
Attorney at Law
South Boston, Virginia

Norman Moon, Esqulre
Attorney at Law
Lynchburg, Virginia

Re: Bottled Gas Co. vs. Lacks

Gentlemen:

I have now had an opportunity to review the memorandum
submitted to me by each of you relative to the point of law
raised in the special plea filed by the defendant in this
case. The p01nt involved is an important question of law
and it also is one that has not been settled clearly in
Virginia.

Although there are several cases in Virginia in which the
point now before me has been present, however, the only case
in which the precise point has been actually passed upon by our
appellate court 1is the case of Johnson's Administratrix vs.
R. & D. R. R. Co., 86 Va. 975 (1890). Although the other cases
to which I referred are not controlling on the point now before
" me, it appears from a careful reading of these cases that our
court has avoided passing upon the question of a contract limiting
liability for negligence. See the two cases of Revenue Aero Club
vgé Alexandria Alrport 192 Va. 231 and Kitchen vs. Gary Steel Corp.,
196 Va. 259. ,

I feel constrained to hold, at the present time, that the
plea should not be sustained but that the entire case and evidence
should be developed so that, if it becomes necessary for either
party to pursue their appellate rights the entire case will be
available to the Court of Appeals.

Therefore, an Order will be prepared and endorsed and presented

to me overruling the plea at this time. After the evidence is fully
developed we then may be in position to dlspose of thls question.

-10- -



GEORGE F. ABBITT, JR.,, JUDGE
! ~ Frrra JubpiciaL GIrRCUIT
' APPOMATTOX ,VIRGINIA

Frank S. Slayton
Norman K. Moon

(2) | ‘ October
With pérsonal regards to each of you, I am
Sincerely yours,
7/
//% e Y774 0.
George Abbitt,Jr.,Judge
GAjr/b ;

cc: W. Byrbn Keeling, Esquire
W. Falcon Hodges, Esquire

-11-

COUNTIES

APPOMATTOX
BuckiNGHAM
CHARLOTTE
CUMBERLAND
Prince EDwArRD

21, 1970



NOTICE
(Filed August 10, 1971) -

TO: Franklin M. Slayton, Esq.
“P. 0. Box 446
South Boston, Virginia 24592
W. Byron Keeling, Esq.

Church Street
Keysville, Virginia

TAKE NOTICE: That pursuant to Rule 4:11 the
defendant Henno‘C. Lacks ié required within ten (10)
days after serviée hereof to admif‘the following facts
that appear of record at fhe Department of Agriculture
Office at Charlotte Court House in Charlotte County,
Virgiﬁia, in the record books pertaining to acreage
allotments and sales of tobacco for Charlotte Cbunty:

1. For the year 1968, Henno C. Lacks had an
acreage allotment of 6.64 acres and.a poundage allotment
of 8,795 pounds. .That in 1968, Henno C. Lacks marketed
9,656 pounds under provisions of a law allowing the sale
of 10% more than the allotment but to be subtracted from
the following year's sales. |

2. That in 1969, Henno C. Lacks was allotted 2.81
acres and had a poundage allotment of 3,723 pounds that
he leased from others the right to sell 7,122 pounds for
a total poundage of 10,845 pounds. That in 1969, he

actually marketed 8,934 pounds.
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3. In 1970, Henno C. Lacks marketed 9,108 pounds

and he had a total allotment of 11,052 pounds.

-13-



- NOTICE
(Filed September 2, 1971)

- TO: E. Falcon Hodges

118 West Atlantic Street

P. 0. Box 566 '

South Hill, Virginia |

_ _TAKE NOTICE that pursuant to Rule 4:11 the plain-

tiff, Bottled Gas Corporation of Virginia, is requiréd
within ten (IO)Idays after service hereof to admit the
following facts:

1. That on or about August 14, 1969, Henno C.
Lacks of Drakes Branch, Virginia, entered into a contract
to purchase from Bottled Gas Corporationrof Virginia,
South Hill,AVirginia, a gas barn, Serial No. 36573, Model
G-5, Style 132, for $4,541.60. |

'2.. That on or abouf June 23, 1971, the plaintiff,
its agents or assigns, without notice to the defendant,
Henno C. Lacks, came upon the property of the defendant
and rembved the said gas barn.

3. That the plaintiff, Bottléd Gas Corporation of
Virginia, has since sold the aforesnid barn to a third
party at'é private sale, without giving notice to the

defendant, Henno C. Lacks.
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ANSWER TO REQUEST FOR ADMISSION
(Filed September 21, 1971)

STATE OF VIRGINIA,
COUNTY OF MECKLENBURG, to-wit:

This day personally appeared before me, Jene G.
Radcliffe, a Notary Public in and for the coﬁnty.and
state aforesaid, one E. Falcon Hodges; who, being first
duly sworn, made oath as follows:

i. That he is counsel for Bottled Gas Corporation
of Virginia in a certain civil suit now pending before
the Circuit Court of Charlotte County, Virginia, under
the above captioned style. |

2, That on or about August 14, 1969, the aforesaid
plaintiff entered into a contract of sale of one gas barn,
Serial No. 36573, ModellGS, Style 132, for $4541.60, to
‘Henno C. Lacks, of RFD, Drakes Branch, Virginia.

3. That on or about June 23, 1971, the plaintiff,
by its agents, and phrsuant to an agreeﬁent with the
defendant's counsel, repossessed said gas barn in order
to dispose of the same, all with the knowledge and consent
of the defendant. _ |

4, That the‘plaintiff, Bottled Gas Corporation of .
Virginia, has disposed of the said gas barn by private
sale, puréuant to the aforesaid notice and all with the

expressed knowledge of the defendant.

-~
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GEORGE F. ABBITT, JR., JUDGE

COUNTIES

FIFTH JUDICIAL CIRCUIT PRINCE EDWARD
APPOMATTOX
APPOMATTOX, VIRGINIA 24522 BUCKINGHAM
CHARLOTTX
Jamla:‘y 17' 1973 CUMBERLAND

Norman K. loon, Esquire
Attorney at Law
Lynchburg, Virginia

W. Byron Keeling, Esquire
Attorney at lLaw
Charlotte Court House, Virginia

Frank M. Slayton, Esquire
Attorney at lLaw
South Boston, Virginia

Ra: DBottled Gas Corp. vs. Henuo C. Laocks
Gentlenment

I have now finally had an opportunity to review fully the
questions pending before me in the above styled case.

I have reviewed carefully the memorandum of authorities and
statement of the respective positions of you gentlemen in support
of your client's case and have also read the authorities that
have been cited by each of you and that have been relied upon in
support of your respective positions,

The record in this case disclosecs that Bottled Gas Corporation
of Virginia sued Lacks for the unpaid purchase price of a curing LGt
diond that had been purchased by Lacks from the said Corporation.
Lacks filed grounds of defense and a counterclaim against Bottled
Gas Corporation of Virginia and the manufacturer of this curing-ﬂanwz
tomd to recover the alleged loss sustained by Lacks when two
curings of tobacco were distroyed due to an alleged failure of the
barn to perform as represented. A special plea was filed by
Bottled Gas Corp. asserting the benefits and protection of a
clause in the sale contract exempting the sald seller from
liability for consequential damages to goods or property used in
connection with the product sold whether such loss was due to the
negligence of the said seller or the manufacturer of the product
sold, namely the barn,

I overruled the plea so that the matter could be heard fully.
The matter now conhfronts the Court on a motion to set aside the
jury verdict which awardad Lacks damages for the losa of his two
curings of tobacco, « ‘

The £irst question that arises is whether or not the fact
that only Lacks actually signed the said sale contract bars the

-16-



GEORGE F. ABBITT, JR., JUDGE
. COUNTIES
FIFTH JUDICIAL CIRCUIT PRINCE EDWARD

APPOMATTOX

APPOMATTOX, VIRGINIA 24522 BUCKINGHAM
' CHARLOTTE

CUMBERLAND

lomsan K. Moon, Esquire
We Dyron Keeling, Esguire
Frank 2. Slayton, Dsguire
Junuary 17, 1973

Page 2 .

galler from the protection of the "o lisbility™ claugse in the
- pale contract, | o

The saswer to this question is found in the case of
Crowdler va. Come. 202 Va. 871 where this laeguage is used &t
p. 675: “Purthermore, we have frequantly held that althouzh a
contract may be unilatergl, when suit is brought for its
enforcement, he who has not theretofore been bound will be
doencd to have conseated to it in writing, thus making the
obligations mutual.”" (The Crowder case waz a civil proceeding
in equity and cites other civil cases In support of its holdiang.)

Therefore whea Bottled Cas instituted action vs, lacks,
that . act cgnverted the contracet into & bilateral {ustrument.

The next question with which I em confronted is raised by
the speclal plea.

1 have consulted the available suthorities dealing with the
question of contracts exempting parties thereto from responsibility
or liebility for negligence including the ennotation found in
Vol. 175 of A, L. R, which is a lengthy treatwent of the question
now before me. Of course I have read a number of the decisions
reported in the supplemental service to A, L. R.

Although the question before me has been preseunted in thae
pleadings in several cases that reached the Court of Appeals, so
far, the Court has avoided the question due to the peosture of the
pleadings. See Revenue Aero Club, Inc. ve., Alexendris Airport,
192 va. 231 and Kitchin vs. Gary Steel Products Corp. 196 Va. 259,
and Haynes va. Bekins Van & Storage 211 Va. 231.

. I have carefully reviewed the uniform commercial code. The
clause involved in the pending litization spprers to be
sufficiently conspicious to meet the requirements of this code.
It is on the fece of the contract, it is in the body of the
countract wherein the terms ilavolved are set forth, It is not
comparable to a small ticket with an inconspicious clause of
limitation of liability prioted in small print on the back of the
ticket. ‘ ' o :

-17-



GEORGE F. ABBITT. JR,, JUDGE COUNTIES

PRINCE EDWARD

CUIT :
FIFTH JUDICIAL CIR . APPOMATTOX
4522 BUCKINGHAM
APPOMATTOX, VIRGINIA 2 | Bocumona
" CUMBERLAND
Bemuiire
Laguire
Esguire

‘Jenuery 17, 1%73
Page &

in other words 1t decs not come withla one of the exceptions
to the general mle that partics are {rez to and uay contract so
long as the terms and subjoct of the contract do not violate o
ivfringe unon public policy. Hore ao monopoly was involved,
Hore vo publie servicas wore ifnvelved. FHere the partics ware.
free to contract on thelr owa terms and conditieons. Iere no
mastereservant relationship existed. In fact the product involved
could have been purchaszed from any other dealer. There was ao
emergency iavolved. No rush was iavolved. :

-

T am of the opinfon that the parties, in this cese, were free
to contract as to their regpective rights. It does wot fall
within the prohibited field of contracting egeinst one's own
regligence. , : - -

. I therefore feel constrained to hold that the motion to set
canide the vardict should be sustained and I do therefore, for the
reasons herein set forth, sugzest that gn Order be prepared

carrying out the holding as herein expressed. The Qurder should
be endorsed by Counsel of Record and submitited for entry.

I do indeed apprecilate the extensive amount of work and
time that you gentlemen devoted to this case.

with ?eraonél regards to each of you, I am
| Simcerély yours,
g§6?4é;¢,v42%££22§f;yg
George Abbitt, Jr., Judge
cAjr/a

ce: E. Falcon Hodges, Esquire
S+ Jo Thompaon, Jr., Bsquire
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GEORGE F. ABBITT. JR., JUDGE
COUNTIES
FIFTH JUDICIAL CIRCUIT : o PRINCE EDWARD

APPOMATTOX
APPOMATTOX, VIRGINIA 24522 .t  BUCKINGHAM
. CHARLOTTE
CUMBERLAND

For further authoritiea see:

williams vs Chrysler, 137 S. B.(2) 225

" Stamp vs Windsor. 177 S. E. (2) 146
Browa vs Five POLnta Par kin& Canter, 17: S. B. (2% 901
Miller's Mut Fire Ins. Assf., etc vs Parker, 65 S, E. (2) 3u1
pPride ve Scuthera Bell Tel & Tl Co.. 13¢ §. E. (2) 135
571Aﬁ.'3uris. (2) p. 362 BeC. 20 Negli et aeq.
13 Michies Juris._l970 gupp De. 127 Sec. 14 Negli

| h %1chies Supp. (1970 1ssue) Sec. llS p. 18q note 7

-19-



: ORDER _
(Entered May 29, 1973)

This day came again the parties, by their attor-
neys, and the Court having taken under advisement the
motion of thevplaintiff to set aside the jury's verdict
for the.defendant, and now beihg adv?sed of its judgment
as is set forth in the CoUrt'; opinion of January 17, 1973,
to be filed with the Clerk and considered a part of this
.order, the Court doth sustain said motion and it is, there-
fore considered by the Court that the defendant take
nothing by his counter-claim against the plaintiff and -
that the plaintiff recover of and'against the defendant
its costs by it about this suit in this behalf expended
and the defendaﬁt, by his attorney, duly objected_and

excepted to the action of the Court.

-20-



NOTICE OF APPEAL AND ASSIGNMENTS
_ OF ERROR
- (Filed June 20, 1973)

Comes now the defendaﬁt, Henno C. Lacks, by W.
Byron Keeling, and Frank M. Slayton of Vaughan, Slayton
and Bennett, his attorneys, and.pursuant to Rule 5:6 of
the Rules of Court of the Supreme Court of Virginia hereby
files his notice of appeal from the judgment order entered
in this case on the 29th déy of May, 1973, and as a.basisA
for the appeal he states the following assignments of
error:

1. Thé Court erred in sustaining the motion of
counsel for the plaintiff, Bottled Gas Corporation of Vir-
ginia, to set aside the jury verdict rendered in the
defendant's behalf 6n his counter-claim against the plain-
tiff in the amount of $6750.00 and in ordering that the
defendant, Henno C. Lacks, recover nothing on his counter-
_claim; o _

2. The. order entered on May 29, 1973, in the Cir-
cuit Court df Charlotte County, Virginia, is contrary to
the law and.the evidence and is not supported in law,

3. A transcript of the testimony and_othér inci-
dents of the trial heard in the Circuit Court of Charlotte
County, Virginia, on June 16, 1972, shall be filed in the

Office of the Clerk of the Circuit Court of Charlotte

-21-



County, Virginia, pursuant to the requirements of Rule

5:9 (b).
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ST ) DOLLARS ON OR BEFOAE THE DXPIRATION OF FIFTEEN DAYS DUE DATE FROM THE DATE

@40 . 7 ;s .  CONDITIONAL SALE CONTRACT o
S - . % (Purchaso Money Security Agreement’ EXHIBIT A

e -2 x 1949~

i
.

PURCHASER

=% (“Debtor”): T rmym_B Lok WA—%—DM%&@HMW%%& e
' 4 (No. St., 'RFU’ (City) 7 {Coundy) x (State)

“Print” N noms)
SELLER -~ - 0 - ’
(“Sc ured Porty”): Bz f32" 44wammr—mmm%vﬁf"~?ﬁ&n Y
“osaiers orroct Legal Address) : R (County) ™ (ztate)

* (Deqler’s name) (Cityy °
Secured Party agrees to sell, retaining title, and Debtor agrees to buy the property described below (the “Collatoral”):

No. Unit | L Description Unit Prics | Total Price

<
1
2

L3 "00oh30:3 Gus Bayn Ol Reokn 1 BEhd 60 IS (£
~X 85986231 Ragk Toodew o 55181 55,12
17,94 17,8

¥
)

)

Debtor's remedies appmﬂng\%tﬁlﬁnnmgcturerﬁ uté.ndt:fi'd warranty, if &ny, for the Collateral shall be exclusive, and there
" are no other warrantles, express or implied, of merchantability or otherwise, which extend beyond the above description of the
property. Without limiting the scope of the foregoing, secured party’s obligation specifically excludes any Uability for con-

scquential damages, such as loss of profits, delays, expense, damage to goods or property used in connection with, or processed
in or by, the product sold, or damage to the product sold from whatever cause, whether or not such loss is due to the negligence
of the secured party or the .manufacturer of the product sold. Debtor grants and conveys to Secured Party a gecurity interest in
“the.Collateral to secure all sums due hereunder, and DEBTOR AND SECURED PARTY AGREE AS FOLLOWS:

1. PAYMENT: DEBTOR SHALL PAY SECURED PARTY AT ABOVE DESCRIBED ADDRESS THR SUM OF

’

Lot

. THE C_OLLATERAL 1S DELIVERED TO THE PREMISES OF DEBTOR. - ’ ' :

2. USE: UNLESS SECURED PARTY CONSENTS.IN WRITING TO ANOTHER USE, THE COLLATERAL WILL EE USED/
ON DEGTOR'S FARM IN THE COUNTY OF . : STATE OF . ¢MORE 7
PARTICULARLY DESCRIBED AS FOLLOWS: - . , S ];J/ /

Vs = . - - v ; =
Dobtor will maintain the Collateral in reasonably good and safe condition, will comply with alVappli r.(.‘,?\lhj.loll
end shall not make any use of the Collateral for the curing, drying, or storing of tobacco or other farm pi

4 chass price has been fully paid. Debtor warrants and- covenants ‘that Debtor is the owner of the real es

1etil’ ghe Jpurs2
! i i e S
Collateral is boing placed. , - 4 . L _
8. Title: Until Debtor has ,fu_lly performed all ag'réementa,‘cov'epants and oﬁ"ﬁgaﬁoéé hereunder, title shall remafn in Secured

Party and Collateral shall be severable from any realty to whith it may have been affixed. o o T .

4. Assignment: Secured Party x_na;/ assign this security ag'x:eement without notice to Debtor, and the assignee shall be entitled,

upon mnotifying the Debtor, to performance of all Debtor’s obligations .hereunder and to all rights and remedies of Secured
Party. Debtor will not assert against the assignee any claims or defenses he may have against Secured Party named above.

5. Entire Agreement: This Security Agreement, including the additional terms on the reverse side hereof, constitutes the entire
agreement. No waiver or modification shall be. valid unless written upon or sttached hereto. -

IN TESTIMONY WHEREOF‘," Debtor and Secured Party havé ‘executed and sealed this instrument, on the day and year first
above written. . : S : ) »

(SEAL)

(SEAL)

(Title if not individual) - , ' Debtor : ‘ o
Becured Party ' ' o
' (OVER)
© -23-
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]

. OIS, SUCCes§ors, oxr assigng, of those parties; if more than vae d

A oy . . . N . .
.pgy all filing and recording fees in connection with this Agrecment.

- ' : ADDITIONAL TERMS

M . R .
'

6. Delivery: Secured. Party aprees o cause the Collateral to be delivered to Debtor, buc asimmes no liability for late delivery,
joss or damage arising from any cause beyond the control of Sccured Party. Debtor: further agrees that, in the event the Col-
lateral is not in_good order and condition at the time of delivery to him, he will notily Sceurad Pariy at the first opportunity,

r in any eventrwitidn three dayy before due date, which peried of time =hall be the essence of tss Agrveement.

7. Liens: Dcbtor warra nts and covenunts that no adverse liens, security intervests or encumbrances affect the Collateral and
that Debtor will keep  the Colluteral free from all other security interests, taxes, iiens, encumbrances,, charges and adverse
claims until the purchase price is fully paid. ' : : -

8. Insurance: Debtor will maintain at Debtor’s own expetise insurance against less or damage by fire or windstorm or other
caguzlty in an amount not less than the purchase. price and furnish prool thercof to Sccured Party upon requeaat.

9. Default: Misrepiescntation or misstatement in connection with, noncompliance with or nonperiermance of any of Dehtor;s

ment, or nonpayment of any sum or sums dre under this Security Agree-
.shail constitute default

covenants and agrecments under this Security Agree?
ent or any note heyeby secured, or bankrupicy, or insolveney proceedings by or against Debtor,
undér thig "Securfty “Agreemernt. o o o

the entire amount remaining unpaid ungder this #ecurity Agreement or any note hevahy secuved, and Secured Party shall have
sll the remedigs of.a secured party. under the Uniform Commercial Code enacied in ruid stule where Collateral will be located,
ond «without Himitation thercof, Seeured Party shall have in addition the following cumulative specific rights: €a) to take Jm-
mediate posgession of the Collaterdl or vender it unusable on Deblor's premites without notice or resort to legal 'process; (b)
to requirc Debtor to assemble the Collateral and make it available to_ Secured Puriy at a place to then be designated by Se-
cuved Party. which is reasonahly convenient to both partics; (¢) to. dizpose ¢f the Collateral m any county or place ¢iected by
Securcd Party at either a public or private szle (al which sale Seeured Party 1ay be the purchaser) with or without, having
the Collateral physically present at the sale, asd in the cvent of public sale, written notice thereof mailed to Debtor and
posted on 2 suitable bulletin board maintained for- such purpese in the court housze in the county or place in which the sale
iz to be held at least five (§) days immediately preceding the sale, is stipulated to be «nificient notice and advertising, in
the event of private sale, written ‘notice mailed by Secured Pa-ty to Delitor at least five (5) days prior to the time
after which privatoe sala is to be made, i3 stipulated as suflficiont and. reasonable nstica; (d) to sell the Collateral at private eale
as used goods or equipment in the ordinary course of Secured Pariv’s husinees and such =ale is stipulated to be a ‘commercinlly
reazenable sule in a racoguized rmarket: (¢) to retain  from the proceed of disposal, or to recuver in any. action, the reasonable
attorneys’ ‘fees, legal expenses and other expenses of cnforeemient ofthiz Agreemant, incurred by Secured Party in addition
to all other costs, expenses and deficiencies permitted by the Unitermn Cominegeial Code in said state at the date of this Agree-
ment; (f) to give any notice to Debtor by mailing a copy, postage prepaid, X5 Debtor's addruss set out herein. °

10r Romedios onsDefault: Upon Debtor's defauit, Ventor shall puy innmediately to Securcd Party, if Seeurad Party so elects,
Taaom o Py . v 2 ‘ N - -

1. Miscellaneous: “Debtor” and “Secured Party” as used in this Sccurity Agroement include the heirs, executors, administras
14540, their obligations are joint and several; this Security Agree-

ment shall secure all renewals. or extensions of the delt or aay note which shall not be deemed a payment or diséharge;' the
@xercise or waiver of any right or remedy by Sceured Party sbuil not be a waiver of any other right or remedy; Debtor will

ry .

POWELL OLDER AND SHIPPING INSTRUCTIONS

Ship Viaﬂ'g‘ ‘ i - . ‘ A Delivery Desired: i

" Ship To: - , - e .

Remarkay

TN

_Invoice Number:.

Date Shipped:

7

/1
3 * * " "

~ ASSIGNMENT

To induce Powell Manufacturing Company, Ine., to extend eredit to the undersigned for the purchase money of the Collateral
deséribed in the within Purchase Money Security Agreement, and as additional security therefor, and subject to the. terms of
Manufacturing Company, Inc, the- undersigned hercby assigns and transfers to
Powell Manufacturing Company, Ine, all its right, title and interest in and to said Purchase Money Security Agreement and
Collateral described therein, and all undersigned’s rights ard remedies thereunder, including without limitation the right to col-
lect zny installment due thercon and to .take .y action thereunder which undersigned wight otherwise take. The undersigned

warrants the genuiness of-the-said Purchase Money Security Agreement and the troth of ihe facts therein stated, and .that
it is free from any and all other liens and encumbrances whatsoever. in connection- with this assignment, Powell Manufactur-
ing Company, Inc., shall have all the rights and remedies of a .secured p

be cumulative.

existing written agreement with Powell

Dealer o i - (SEAL)

Date:

By

B . (Signed) ' \ (Litle)
-24- ned)

arty under the Uniform Commercial Code, which shall,

v

A

——tr e, =

P
Y




10

1

12

13

14

15

16

18

19

20
21
. 22

23

24

25

VIRGINIA: IN THE CIRCUIT COURT OF CH/‘.RLOTTE COUNTY

BOTTLED GAS CORPORATION OF VIRGINIA,

Plaintiff,
Vo . |
‘HENO'C'LA¢KS, 
| . Defendant.
and TRANSCRIPT OF
HENO C. LACKS,
| " Plaintiff,

Ve
POWELL MANUFACTURING COMPANY,

)
)
)
)
)
)
)
)
)
)
)
) EVIDENCE
)
)
)
)
)
)
)
)
Defendant. )
' )
)

Aistenographic réport of the ofa} testimony and other
incidentszbf the trial of Bottled Gas Corporation §f Virginia
v. Heno C. Lacks, and Heno C. Lacks v. Powell Manufacturing
Company tried on the 16th_déy of Jﬁne;.l972 in tﬁe Circuit

Court of Chérlotte County, Virginia before Honorable George

| Fe Abbitt and 'Jury.

APPEARANCES :

FRANKLIN M. SLAYTON and BYRON M. KEELING,
attorneys for Heno C, Lacks.

NORMAN K. MOON and FALCON HODGES,

attorneys for Bottled Gas Corporation of Virginia.
S. J. THOMPSON, JR., attorney for Powell
Manufacturing Company.

¢ VIVIAN P. NEAL
COURT REPORTER -25-
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Motiors to strike evidenc.;: 87
Motion to strike evidence renewe‘d‘ 95
Grounds of objections and exceptions to instfuctions 100
Motién to set aside jury's verdict 103
Courtv Reporter's Certificate 105
Counsels' Certificate 105
Judge's Certificates " 106
Clerk's Certificafe 106
MTNESSES | DIRECT CROSS RE~DIRECT
Bobby Lafoon 3 - -
Heno C. Lacks, Jr. 10 49 51
52
J. I. Gregory - 53 61 63
Earl Tudcﬁ: 65 70 72
George Russell Smith 75 77 -
W. G. Edwards 78 85 -
VIVIAN P. NEAL -26-.
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After the jury was sclected and sworn, the wit-

nesses sworn and separated and opening statements were made,

T

the following ensued:

The witness, BOBBY LAFOON, having first been duly

sworn, on examination, testified as follows:

' BY MR. HODGES:
Q
R

‘Virginia.

Q

A

> o0 > o > o > o

DIRECT EXAMINATION

Would you tell us your name, please.

Bobby Lafoon of Bottled Gas Company of

How old are you, Mr, Lafoon?
Thirty-seven,
Where do you live?

Kenbridge, Virginia.

By whom are you employed?

Bottled Gas Corporation of Virginia.

* What is your position?

Assistant Manager, South Hill,

Were you employed by Bottled Gas Corporation

during the latter part of 19697

| o -27-
VIVIAN P. NEAL L
COURT REPORTER
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4,

‘_Qb In what cepacity did you ser&e Bottled Gas
beporation in 19697 |
| ; A I was cméloyéd as office managef in Kenbridge,
and I was transferred to South Hill in the fall of 1969,
Q Mr; Lafoqn,vin your.pésition with Bottled Gas,
did ydﬁ have'éccasion to keep recordS'aﬁiboéks with Bottled
Gas Corporation? | |
A Yes, sir. I am in charge of record keeping}in
South Hill,
| Q Do you recall whether ydu”ﬁéd any dealings
with Mr. Lacks. in 19697
| A  When I came to South Hill in fhe fall of 1969,
we were in the procesé of trying to get an account straightened
out. The account had nét been paid.,
Q 'What dealings did you have with Mr., Lacks?
A I believe I wrote Mr. Lacks several letters
and had our man go by to see him,
'Q_ What transactions, if any, did you have with
Mr. Lacks?
We sold Mr. Lacks a barn.

A
Q Did you sell it on a contract?
A ; On contract. |

Q 

‘Do you recall what day that wasg?

Ld

VIVIAN P. NEAL - -28-
COURT REPORTER ’
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56

A I'm not sure. It,was-épld before 1 came to
South Hill.

@ Do you have a copy?

MR. SLAYTON: There aré two statements there, One
is an.openvaccount thch we do not object to and the other is

the contract. We do object to the contract.

THE COURT: There is a matter we will have to
determine out of the presence of the jury. Members of the

jury, go to your jury room for a few minutes.

NOTE: The following ensued out of the presence of

the jury:

THE COURT: All right.
'~ MR, MOON: I think Mr. Hodges offered the contract

in evidence, I don't object to it. We have filed pleadings

which alleged that there is a contract, and I asked for a

specific reply to'the existence of the contract. There waé
no deniél and no pleadings wefe filed under that, ‘It is bound
td exist, and I think Mr. Lacks' attorney filed a request for
Admissién'of the contract. I don't see, at this point, that

they can deny that that is the contract.

- - -29-
o .. VIVIAN P. NEAL :
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Bottled Gas‘Compahy as to the purchase priéé;

imately, the account. We object to the introduction of the

THE COURT: At fhg moment, what is the. purpose of
the cbntract? I.assume it‘é going to be admissible,
| MR. MOON: I think it's_actuaily already in thcl
record as far as that's concerned. As I say, they have ad-
mi#ted it. I think it should be in the record but the Cdurt

should pass on the motion to dismiss the basic claim of

MR. SLAYTON: Your Honor, please, as counsel is
weli aware, Mﬁ, Hodges.is.counsel for Bottled Gas. The case
made here to the Court, in pretrial conferences, that Béttled
Gas by virtue of the fact that they got this, sold at a pri-
vate sale and repossession ﬁas effective without giving any
notice to Mr., Lacks. He was given no notice to sell the barn.
Counsel also stipulated or expressed a willingness to stipulatp

that the only claim Bottled Gas had was for the $88.00, approxf

contract because it was not signed by Bottled Gas; it was
signedlby Mr. Lacks. The pleadings relied upon were the
pleadings that'destroyed any claim Bpttled Gas might have for
deficiency judgment. We feel it's prejudicial to Mr. Lacks'
position, | |

THE COURT: Under no developments in the cése it

would be admissible?

VIVIAN P. NEAL -30-
. COURT REPORTER
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MR. SLAYTON: I‘can't say_fhat. I don't have the
benefit of the other witneSséS¢ :i do ébject to it at this
time. . 7

o MR,.MOON: I think what we decided is that the

Court would, at this time, rule whether or not he could pro-
ceed with this particular claim. _We'know that Mr. Lacks
entered into a contract with Bottled Gas Company for a barm,
Serial Number 36573, for $4,541.60o_ I say under this,”the
contract, it is my understénding the Court would rule upon the
basis that he was not taking a nonsuit because the Court was
going to rule based upon the status of things at the time of
trial as to thé main claim as to the barn. I say the contract
is;admissible_for the purpose of that. The pleading doesn't
have to be'shown to the jurye. I think the Coﬁrt would rule on
thé basic claim. I think it is édmissiblevin the case insofar
as the léw to be applied. |

| MR. SLAYTON: We don't object on that basis. Web
want to kéep it from the jury.

| MR, MOON: For the purpose.of'thelpleadings9 to
show'wﬁat the pleadings are talking'about,ughey allege such
contract, I think it‘s admissible.

THE COURT: With that background, I'll adnit it as

VIVIAN P. NEAL -31-
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you gentlemen stipulated, if it becomes nccessary lafer, the
Court will determine whether to submit it to the Jjury. Af_
sohe stage we could get into the trial that we had pretrial
conferences in Appomattox day before yesterday., We will stip-
ulate to the facts as such, That will be the ruling of the

Court, assuming none of the conditions existed ani the primary

‘claim would be dismissed.,

NOTE: The jury returned to the courtroom, and Mr,

Hodges continued the direct examination of Mr, Bobby Lafoon.

Q Just to go back a minute, I believe you said
you were working for Bottled Gas.and the keepér of the records
in South Hill?

A Yes, sir,

Q You entered into éycontract with Mr. Lacks?

A 4Yes, sir,

Q .-:I hand you a paper. is that it?

A Yes, sir, that is the contract for the barn of
Mr., Lacksa

- What is the date?

O

A Avgust 14, 1969,

Q What subject did it cover?

-32-
VIVIAN P. NEAL '
COURT REPORTER




A 4 Powell bulk bamn.

Q That's Mr. Heno C. Lacks?

A Yes, sir. |

Q I ask to offer this in evidence.

THE COURT: It will be received in evidence.

HENNO C. LACKS, JR. o B - 154

Q Did you receive or your father receive instruc-
tions as:to how to prepare the footings upon which this curer
was to be placed?

A Yes, sir, we did.

Q  Were they in the nature of written instructions?

A -Yés, sir.

Q Did you and your father put doﬁn this footing
or did you seek assistance?

A We helped. Wade Newcomb come and put the
‘footings down, and we also helped. .

Q - Was it put down in.accordance with these
épecifications?

A To the best of my knowlgdge, yes, sir.

Q When the barn was brought there, .explain to
the jury how it was placed on the footings.

A When we put the foundation down, there was

supposed to be plastic in the barn and it wasn't there. . I

-33-



went to Keysville and picked up the plastic énd went by
‘Williams Lumber Company in Drakes Branch and got sand and
cement and brought it back. They put the plastic down, the
sand down, and the cement on top.
BY THE COURT: o

Q | Who is "they"? |

16.

A. Bottled Gas Company. They put the barn on top
of the foundation and sat down and told me to wet it down good,
which I did. So the next day, they came back and took the
'Current'to the barn and it was supposed to be ready to go as
far as I know. | |

MR. KEELING: We wish to inbroduce this specifi-
caﬁion as our "Exhibit No, 1v, |

THE COURT: Make it "No. A".

BY MR. KEELING:

Q Mr. Lacks, I hand you this paper and ask you
if you can identify it. |

A This is the blueprint of putting the barn down.

Q Is this the type of structure that was placed

on the footihg?

A Yes, sir.

Q Does this give the diagram of the fooﬂing?

A Yes, sir, this is the footing herg..

Q ‘My understanding is that they bring it in and

set it on top of that footing?

-34-



A ers, sirs.
Q Did you receive any other instructions as to

the preparation of the foundation?

A No, sir.
17.
Q This provides "select a well-drained sight'.
~Was that done?
| A Yes, sir.
Q It provides that all exposed ground within the

fbdting was to be covered with.plastic,.is thatvright?

A Yes, sir. B

Q It provides that the plastic is to be covered
with two inches of dirt. Was that done?

A To the best of my knowledge.

Q Was that done by the representative or agent
of Bottled Gas Company?

A Yes, sir.

© =35~



BY MR. KEELING:

Q Mr. Lacks, who placed this barn on the footings?

A Well, the representative of Bottled Gas Company.
Q Did'they bring the bafn to your father's farm?
A Yes, sir.
Q Were you there when it arrivedé
A | Yes, sir.

| Q How was it tfansported?

. A By truck and tractor.

Q Explain to the jury how it was brought out and
placed over the footings.

A They brought it in on a tractor and then they
. took it loose, and we hooked it to our farm tractor and pulled
it across the foundation.

| Q. Was it necessary that it be lowered on this

footing? ' |

A Yes, sir, it had to be jacked up and the
. wheels taken out and then lowered.
Q ‘Who furnished the jacks?
A The Gas Company.
Q Who operaﬁed the jacks?
A

The same men who brought the barn. ‘

-36-
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Q After it was placed bn £he footings, was any
"mentién maﬁe.by the representative or the people wbrking for
Bottled Gas Company as to whether or not the footing was
" defective in anyway?
A Not to my knowledge.
Q Were you there all the time?
A Yes, sir.
'Q Were you in a'poéition.to hear?
.A Yes, _
Q Now, who'instructed'you to get the sand to put
on top:of the plastic? |
A n Wé had to have the material tﬁere. They got
there éﬁicker than I thought, and I had to get the cement and
‘the sand. Tﬁe»plastic was supposed to come with the barn,
4 -Q - Did you testify previously that the piastic
‘did not come with the barn? o
.A_ Yes, sir. _
‘ fQ' : Who instructed'you.to go get the plastic?
A  :;'1 don*t remember, but I weant and got it; -
Q - After the plastic wés secured, who put it in
place on thevfbundation?

A They did, the Bottled Gas Company.

-37-



20.

Q When you got the sand and brought it back, wés.v
‘v.any mention.made that that was not what you were sﬁpposed to
use? | |

| , A v No, sir. »
 .Q" " Who put the sand on top of the plastic?
A They did. |
BY MR. THOMPSON:
- Q E Who is "they"?
A Bottled Gas Company.
MR. MOON: I don't think it is proper for him to

say "they". There were people'there from different organizations.
I object to."they" being Bottled Gas Company. I think he
has to say who did something.

THE COURT: That is possibly so.
BY MR. KEELING: |

Q With reference‘to these questions I have asked
dealing with placing this curer on the foundation and your
reference to "they", who were you speaking of?

A~ Bottled Gas. I don't know their names. The
only one I knew was Mr. Gregory.

| Q  Was Mr. Gregory there during any of that?

A I believe so,.

-38-
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21,

MR.‘MOQN: I mdvé to strike that. He can't answer
that way. He Pas testified that Poweil Manufacturing put it
down. - | '

‘MR.,THOMPSON:' I don’t bélieve he testified that
Powell Manufacturing put it doﬁn.

THE COURT: We will excuse the jury for a minute.

NOTE: The juryvretired to the jury room, and_thé

foliowing ensued ‘out of the presence of the jury:

THE COURT: See if yqu.CanvdeQelop who was there

out of the presence of the jury, how'maﬁy_and who they were.

| MR.iSLAYTON: Your Honor, it is.the plaintiff's
position in thesé suits that Mr. Lacks bought this barm; it
was bfought there as a resuit_of an agreement he reached with
Bottled Gas Company; that the barn was manufactured by Powell
Manufacturing Company, and what we're trying to show is that
these people had the complete control and supervision for
installing this barn and that Mr. Lacks nor his son had nothin
to do with it except that they operated at thé direcéion of
thése other people and did what they were asked to do and no
more, For the Court to take the pos1t10n at this time that

our witness has to know by whom these various indiv1duals were

-39-
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employed, we feel piaces an undue burden on him,

THE COURT: I agrece he will have to say who was
there at the requcst of Bottled Gas.

MR. SLAYTON: From that p01nt on, should we elect
to go the route, we could call these people as adverse wit-
nesses and develop various roles they played in the installa-
tion of the barn. This man was there. He knows who was there
by appéarance‘but he doesn't know the names. We have been

over this with him, and he has told us the various roles Mr,

Gregory played. I think to simply cut him off because of the

people working there as théy weré will be restrictive.

THE COURT: I'm inclined to think that is so. .He
was buying this from Bottied_Gas. I believe Bottled Gas will
be bound by that. It doesn't necessarily mean Powell will be
respoﬁsibLe., I think we will have té go further to show that.
I beliévé_he can show they came for the purposé of installing
it. Powell could have given advice, assumihg it is tied in
later when they call these witnesses as adverse witnesses,

MR. MOON: Object on the basis that this testimony
of this witness is basically hearsay. He is not the plaintiff
in the case and counsel for Lacks contlnues to ask questlons

about what happened and what was sald, and it'e not shown that

-40-
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one man and that was the driver, and he had nothing to do with

s A At it o et st - - C b ——

23.

this man knows. He may be‘repeating thiﬁgéﬂhis father told hix
That is the foundation of what he has givén hefc, which is
contrary fo_the depositions. He said his father took care of
most of the dealings'with the Bottled Gas Company. That is oﬁe
of my objections to his testifying.

THE COURT: I told him to say what he heard. The
statements from them are not hearsay. |

MR. THOMPSON: My objection is that Powell only had |

installing the barn, He brought it up there, but he didn't
have anyfhing to do with it,
BY MR, THOMPSON:

Q " Isn't it true that there was just one Powell

man there?

A That is correct; the driver.
Q He had nothing to do with the installation?
A That is correct.

BY THE COURT:
| Q' How many other hgn were there?
A‘ "~ 1'd say five from the gas company.
THE COURT: Does that clear it up; that there was
one man from Powell that took no part in the installation?

* #* #*
| -41-
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| curer was brought to your farm was this footing constructed?

A | I'd say two or three days.

~é - When thé‘trailer was brought on your father's
propert&, wasAthat contractor there, the contractor who put
the_foofing down? | | |
| i I beg your pardon.

Mr. Newcomb, was he present?

> o >

No, he wasn't,

'Q - Vere there ahy peop1e from Bottled Gas Corpo=-
fation there on the day the curer was brought and placed?

A Yes, sir.

vQ: Do you recail approximately how many?

A Five, I think,.

and-sand was put down, how long was it before you put any
tobacco in the barn?
A 14 say two or three dayé{_i'don't know

exactly. S ' ' R
| \

the plant out before you put the tobacco in it to indicate

that it was reédy for operation?

-42-
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A No,sir, I don't think so.
Q Did any representative of Bottled Gas Company
instruct you or your father not to use it? |

A No, sir. After they hooked the current and

gas and what not, it was supposed to be ready to go. When we

filled it up, we were supposed to call and tell them it was

full,

Q  Did you do that?

A T did.

Q ‘What happened?

A In.é couple of days, the guy from the‘factory
was back.

Q . Was this Poweil or Bottled Gas?

A No, sir, the factory man. We didn't have the
barn blocked off like it should be, and he showed me how to
block it off with fertilizer bags and rocks. He told me to go
ahead. |

Q- Did you procéed?

A I did.'

Q  Did they give you any instructions as to how
many days to keep it in and the temperature?

A Yes, we had a chart to go by.

-43-
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Q  Were you in charge of the operation of the
heating unit and so forth?

A Yes, sir.

Q Did you comply with the instructions that came
with the curer?

A» Yes, sir, I did.

Q Tell the jury what happened to this first
'curing.

A The first curing, the heat didn't get to the
tobacco, and it rotted in the barn. The plastic came up from
the>grodnd and sealed the heat off so'I called the company,
Mr.‘Gregory, and he was supposed to get a man up there from
Bottled Gas Company to come and fix it. So they came up and
they tore the floor under the furnace room up and put a patch

~ in it and put it down and said it was ready to go.

Q - Were you present at the time they came ﬁp
'£here?v |

A To fix the furnace?

Q Yes.-

-44-
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: HENNO C. LACKS, JR. | 30.

A We took the tobacco out and took it down acroch

j the hill thére and saved some of it. So we filled it up again
: and thcy.came back and worked on it again. The same thing
7 happened again. We lost the tobacco,A So the third time they
8 cane andbfook the barn up. Beforg that, this guy asked me=--~
9‘ the same 6né that just wéﬁsed out aﬁhile ago~-~did we want the
10 barn, and we said yes. They left and were going to call back
11 || to South Hill and they came back and said, "Don't worry about
12 the'tobacco", thaf we would be covered, so they took the barn
?3. up from the foundation again. That was on a Sunday afternoon,

'%4 || What we had m the barn, they took tha': out and throwed it
-i:v dgwn.acrdss the‘hill. fhey said»we could put in another barm
- on Mondayf o |

. ¥ ¥y .
HENO C. LACKS, JR. B

7 I 6”Mm_g;:m£acks; I believe you testified that the

8 first curing waé ruined? | |

9 | A Yes, sir. -

10 “Q'v How did you find out it was ruined?

11 :A'.' When we went to také it out.

12 Q AQ.SOOH as you saw it had been ruined, who

¥ |l aid you notify? |

‘14 A  Mr, Gregory.

* Q Did anyone come to the farm tovlook at the

Vi: qurer éndv}oqk at the tobagco? |

18 ‘A Mr, Gregory did. =
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HENNO C. TACKS, JR. | : L.

Q

Did your father refill this barn with the

tobacco after they made these adjustments?

A

Q
that_curing,

A
Q
A
Q
A
Q

~any of it?

- O 2 O 2 O P O

We did.

Will you state to the jury what happened to

We still couldn't get any heat in the barn.

Did you follow the prescribed pfocedure?
I did. |

What happened to that curing?

It messed up too.

You say "messed up", were you able to sell

~ No, sir. We threw it away.

What did you do then, after that loss?

‘We called the company again.

Which company is that?

Bottled Gas Company in South Hill.

What happened after you called them?
They come and done some more work on it.
Who came that time?

The same people as the first time. ' I don't
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. know whether the same guys or different guys but some from the
company was ﬁhere to adjust it.
Q@  Have you seeﬂ any of those men here today?

i A I saw one sitting on the bench awhile ago,
but the guy sitting behind you was present; He told me the
-iaet time when they took the barn up that we would get paid
. for the tobaced.’ He was there..

. Q This man?

A Yes, sir. He was present when this boy told
ﬁe. They called the company.

Q Was that after the second time?

A That was the thifd time.

Q Mr. Lacks, do you know approximetely how much
poundage you can cure in this barn per curing? | |

A No, sir, I wouldn't know. I could guess but -
I‘really wouldn't know. |

MR, MOON: I don't think it's propef..,If.he
doesn't know, he shouldn't guess.
BY MR. KEELING:

| Q Mr. Lacks, w1th reference to your poundage,

startlng in 1968, that you marketed, what was your total

allotment for 1968%

-47-



10

11

12
13

14

16
17
18
19
20
21
22
- 23
24

25

L3,

A 1968 was 9,656 pounds. .
Q Was that_the‘amount you sold or your allotment
A That was the allotment.
BY THE COURT;
| Q Niﬁe thousand and what?
A 9,656 pounds,
BY MR. KEELING:
Q Was that the pounds you sold, the numbe? of
pounds you sold?
A That's riéht, yes, sir.
Q And the allotment was how much?
A It was 8,795 ﬁoundso,'That's with ten percent.
-Q Wasfyour father allowed a teﬁ percent addi-
tional amount that year?
A Yes, sir.
Q Does the A.S.C., Office require that the ten
percent that wés allowed in '68 to be deducted from the '69
allotment? |
- A No, sir, you can have ten per;:ent° If you‘go
over}that, you deduct it.
'Q Since you used it in 1968, the requirement is

that it be deducted from the following year?
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A Yes, sir.
Q And the total amount to be deducted from the
1969 aliotment was how much?v
A | 861 pounds.
Q After the A.S.C. Office deducted the 861
pounds ffom L969, what was the tptal ppundage'allowed for '697
A 10,845 pounds.
Q How many pounds did you actually sell, total
pqunds éold? |
| A " 8,934 pounds.
‘Q . How many pounds were you short for 1969?'
A 1,911 pounds. .
Q - What did fhé-tobagco that you all put on the

market, that is your l969ltobacco, what did it average that

year?

A | Around sixty-fiQe cents.‘.
»Q " I am speaking of the tobacco that you raised
in 1969..'That was how much? |
A Read thaf again;
"Q‘ What I'm asking is,'the crop that you raised
in 1969 and yoﬁ put on the market, how much did that average

a pound?
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A Sixty-five cents, I believe.
Q Do you have your sales tickets?
A Yes, sir, right here.

MR. KEELING: Wé will let counsel on the other side
look at_these.

MR. MOON: I'm sure these are authentic insofar for
whatever purpose-~I think you can go ahead.

THE COﬁRT: You don't ha&e any objections, Mr.
Thompson? |

MR, THOMPSON: For what purpose are they offered?

MR. SLAYTON: They are offered to show the loss

sustain. He lost two and a half acres of tobacco, and that

loss is reflected in the sales_tickets.
THE COURT: Are they sales tickets for the year?
MR. SLAYTON: Yes, sir.
MR.'MOQN: I will agree to admitting them for the
purbose that they are what they'say they are.
' THE COURT: All right.
BY MR. KEELING:
| Q I hand you these tickets and ask if yéu can
identify them? | |

A Yes, sir, I can.
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o  _: Q" Whét do they represcnt?
A They reﬁresent old tobacco sales.
Q When you refer to ''old tobacéo", what’year was
thaf raised on your farm? *

A I'd say '67 or '68,

Q aNow, have you totaled up the total poundage of

| old tobacco that was put on the market in 19697

A Yes, sir.

Q How many pounds?

A 5,036 pounds.

Q@  And what did this old tobacco bring based on
these tickets?

A $3,256.50,

Q. In other words, you testified previously that
in the sale of your 1969 crop that you were short 1,911 pounds
aﬂd you. are testifying.ndw_that.jou had to usé tobacco that
you raised in 67 and 168 to make up the shortage caused by the
tobacco that was ruined in the curers?

| A Yes, sir.
| Q Did the old tobacco that you sold, did that
bﬁing.as much as the 1969 crop? |

A No, sir.
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Q . That old tochco, how much did that average?

A I think it was sixty~five cents, but I'm not
sure. |

Q What wasAthe average on the 1969 crop? You

said the Qld tobacco brought an average of_sixty~five cents,
A I believe seventy cents.
Q Going to your 1970 tobacco production, how
many pounds were you allowed? Can you state to the jury how

many pounds you were allowed for 19707

A 11,052 pounds.
Q How many pounds were you able to put on the
market?
.A' _.9,108 pounds;
Q  How many ‘pounds was that short of your total
allowance? |
| A 1,944 pounds.,
Q How much did your father average on that
crop?
A 1 believe it was seventy cengs.
Q Did you say the A.S.C. Office also allowed

your father an additional ten percent poundage in the year

of 19707
- g

A Yes, sire
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J. L. GREGORY

oSt

Q

A

o > O > O

A

- a sales office,
under the South

Q
A

chober of '68.
: o
Gregory?'
A

Q

A

on examination,

.BY MR. SLAYTON:

3363

53

The witness, J. I. GREGORY, having first been sworn

testified as follows:

DIRECT EXAMINATION

Would you please tell the Court and members of

the jury your name, sir.

J. I. Gregorye.

 Where do you live?

Chase City or near Chase City, R.F.D.

What kind of work do you do, sir?

I'm a salesman for Bottled Gas Corporation.

Where is your operation located?

South Hill. I have a sub~office in Chase City

not the zccounting office. The sub-office is
Hill office.
How long have you been in this business?

1 think from in 1969, I believe it was '68,
Are you still in that same business, Mr.

Part-time.

Mr. Gregory, were yoﬁ in Chatham in 1969 when

they had a demonstration of various barns that were being

offered for sale there?

No, I was not there.
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Q When did you first become acquainted with Mr,

Lacks?

A | Shortly'after the demonstration you mentioned
iﬁ Chathaﬁ. The Powell %epresentative informed me that he had
interviewed Mr. Lacks atvthis demonstration and he would
probably Be interested in a purchasé of a barn. Our company
was the dist;ibutor for this general area. I went to see Mr,

Lacks.v

Q What was the name of the representative of

Powell that gave you that information?

55
A Mr. Edwards.

Q Is he here today?

A Yes, sir;

Q Is that gentleman sitting back behind me?

A That is right.

Q. Were you present at Mf. Lacks' farm when the

barn was delivered?
A Yes, I was there.

Q Was any other representative of your company

there on that day?

A Yes, sir, I think it was five, four or five.

1

I believe it was five.
Q Do you recall their names?
A I can't say that I do éll»of:them. Charles

Wright, in our Service Department,.and he was kind of in
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mechanics of it, but I was around.

charge of placing the barn. In fact, he took the lead. I had
done some of this work before, and his assistant, I think. He
had either three or four other men with him from our Service
Department, from Bottled.Gas Corporation.

Q Does Mr. Wright still work for the company in
that field?

A That's righte.

Q Vhen you sell a barn like this, Mr. Gregory,
do they come equipped with the polyethylene that you put down
on the floor before you put the barn on the foundation?

A Customarily they do. This was supposed to be

in the barn when they got there.

Q Who furnishes the polyethylene that you use in
preparing the foundation before you set the barn down? Is it
the manufacturer?

A The manufacturer.

i | - Q Do you know anything about the type of poly-
e?hylene they}furnish?
| A No, I'm not familiar with the differenﬁ typese.
: : Q Did you stay at this site: from the time they
got-there with'the barn until they finally placed it on the
féﬁndation?

A Yes, I was around. I didn't assist in the

RN - — [FOUSI
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Q Did you look at this foundatlon before the
barn was put on it? -

A Yes,‘sir..

Q Did it appear, from yourvobservations of others
you have seen, to be a satlsfactor1ly prepared foundat10n°

A | At that tlme, I hadn't seen many prepared. As
near as I could tell, this was being done properly at the time.

Q Before this barn was actually placed on the
foundation, was Mr. Wright in charge of getting everything in
order for placing the barn?

- A He assisted. He and the men with him took
charge,"you might say, of getping the barn set on the foeting
or foundation. He was more familiar with: it, apparently, than
the other men helping h1m 50 he more or less took the. lead.

Q Now, Mr, Gregory, this polyethylene that the
manufacturer supplies and is put down before you set the barn
down, is what color? | |

A Clear approximately.a It may be a cloudy clear
but it's not a colored material. |

Q. Tell the members of the Jury, if you w1ll what
you ‘do to the plastic and all that sort of thing before you set
the barn down on it.

| A The plastic is placed between the runners or
fottings and then dirt is put.on top of that and then some
sand and ceﬁent and it's watered down to make it congeal or

set.
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.Q Now, was th&t done before this barn was put

down?
58,
|
1 A Yes, sir.
'Q Did you have occasion to go back to this farm
_after that barn had been placed on the foundation?
A Yes, I think--as well as I recall now, the

flfst time I went back was. after they had started curing with
1t and they were having difficulty, and Mr. Lacks, his son,
came down to my home. |

Q Is that thié man here?

A Yes, sir. He came at night ta tell me that
ongvside of the barn was curing, and fhe other room was not,
.and I_immédiately called that night, thevﬁanager of our Sefvice
DéAartmgnt, and he sent somebody out therg.

Q  Did you go out there at a later time?
A Later, not when the service man went. I did
go on severél occasions, probably during. the_.next few weeks.
I didn't follow that service man that went out there, following
my ‘t_élephone call or following his visit that night,
i Q :Whén you sent out fo where this barn was, from
your observations; could you determine whether or not it was
beiﬁg operated according to the instructions?‘

; A I don't say that I can be positive whether it
wasl After oﬁr service man had been ouﬁ there, after his first
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visit to me, telling me he was having trouble with one side of

tWe barn, one of the rooms, I went out there to observe, more

than anything else and as near as I could tell Mr. Lacks was

.out there and he had the book of instructions, the book to go

by and he said he was following it. That®™s all I can say

|
a4out ghat.'
' Q Did you talk to this young man about any loss
qf toBaCco they had suffered?
A No.
Q Did you ever talk to him about throwing any of
tﬁe'£0bécco away as(a'result of the failure of the barn?

[ 3.
A No, I have never said anything about--Mr,

Lacks on omne occasion when he was telling me about the loss

- he had had--he wanted to know, he said, "I guess you are

cdvered by insurance', and I said, "That's not my department.

I /don't know", and I didn't know.
| .

Q How many pounds of tobacco would this barn

cqre under normal operating conditions?

) . .
' A I'd say around 1700 to 2,000 pounds. 1I'd say

f :
aﬂqut 2,000 pounds would be a full load for it, it averages

thween 1700 and 2,000.

b . : .
' Q  Aside from that first call you testified to

| ‘ -58-
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that yQu made to this service man, were you contacted about
aﬁyvéther aifficultf thét Mr. Lacks expefienced in the opera-
tion ofvthe barn at latér,dates?

| A Yes, sir. I don't recall whether they
finisﬁé& curing that barn or whether it was the next curing
or not. He was having difficulty again. He came down there,
_he*didn't have a teléphone at #ﬁat’fime. He knew where 1
- lived, and he came to my ﬁduse and said the other side, the

other room was not curing properly.

+

Q Did you go out to see what was wrong?
A Noy I had the service man go out.
Q Were you there on the'Sunday that they lifted

thé barn up from the foundation to do some work under it?
| A No, I wasn't there.

Q_‘ Now, when this barn was put on its foundation,
right after it was delivered) was the aireétion and control
of plaéing the barn on the foundatidn under the supervision of
Bottled Gas Company?

A Yes, sir, I think so. That is where they give
instructions héw to Qperage it aftef it was placed.

Q- Well, I was‘falking about placing it on the

foundation, setting it up'to'get it ready to start operation,
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A I would think our men did it in this instance.

MR. SLAYTON: ; have no further questions.
CROSS-EXAMINATION

BY.MR. MOON:

V’ Q  Mr., Gregory, you furnished Mr. Lacks or some-
one in your ;ompaﬂy furnished Mr. Lacks the instructions for
= prebarihg the foundation?

o AA Yes, sir.

Q- Did your men have anything to do with the
prépar@tioﬁ of the foundation? | |

A None whatever.

‘ .'Q . You actually werelthe person that went to see

Mr. Lacks when you heard ﬁé wanted the barn, is that correct?
A That's right.
MR. MOON: I offer it into evidence. I think it's
admissible.
| THE COURT: Accépted.

BY MR. MOON:

Q Mr, Gregory, you all worked on the barn. Did
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you cver have a conversation with Mr. Lacks as to whether or

'the last barn of tobacco-~he was instructed by our manager to

on why it wasn't curing?

not the barn had cured any tobacco?

A One of our service men, I believe probably--

chgck'thét_barn everyday during that curing to see that the
Iinstructibns were properly carried cut_ﬁhich he did. After
that date, Mr. Tudor and myself called on this Mr; Lacks at
Chaflotte‘Court House whéfe‘he worked, thé place he wo?ked,
and he told us that they had cﬁré& a first curing of tobacco,
thét.was.fhe‘iast one I think; and he thought that turned out
hiCely;:. | |
| Q Mr. Gregory, was anything found that was wréng
with the Sarn when it waévcheéked out when the trouble devel~
opedf S
" MR, SLAYTON:  6bjéction; Mr. Gregory previéusly
testified th?t he was not actually there when thése repairs
wefe being made. |
BY.MRe MOON s
Q Did you ever go there when they were checking
Aﬁ No, I went by there two or three times while
it was in the process of curing but not at the time it was

VIVIAN P. NEAL -
COURT REPORTER
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giving trouble. The time it was. giving trouble, Mr. Lacks

got in touch with me, ard I had the service man go out there.
I didn't go out there at the time the trouble was taklng
place. I was there between times to see if thlngs were going
all rigﬁt, just to 1nqu1re.

| Q When the barn ﬁgé deiiVered énd_the poly-
efhylene_was not with the barh, wﬁat did youudo about the
polyethyleﬁe? | |

| A Well, théy wanted to get the‘barn down that

night. 'Thé driver brought it up there; and he had to leave
and he didn't want to leave until fhe barn was placed. He
went one way and Mr. Lacks, Jr., here, the other way. It was
late and most places had closed. They were trying t6 find
somewhere that they could buy gome polyethylené. He was

successful in finding somebody that would open up and let him

haV9 it°
Q Mr, Lacks'bought the polyethylene?
A Yes, that 1s rlght.
e e -
EARL: TUDOR bl

MR, SLAYTON: I would like to call Mr. Earl Tudor

as an adverse witness.

‘The witness, EARL TUDOR, having first been duly

sworn, on examination, testified as follows:
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| BY MR. SLAYTON:

‘the years. On the barn, I went to school for the Powell barng

65

DIRECT EXAMINATION

.Q_ ‘Would you tell the Court and'memberé of the
jury_your ﬁame, please. | | |
A My name’is Earl Tudor.
How old érevyou,;sir? E
Thirty-nine.
By whom are y&u employed?
Bottled Gas Corporation of Virginia.
How long have you worked for them?
N Nine years.
What isryour job?

Servicevman and tank truck driver.

© > O » © > o B o

what duties do you perform as a service man
and drivgr? ,
‘A I deliver gas on the bulk truck'and service
'work installxng these barns and anythlng that comes -to hand.
- Q . Have you had any tra1n1ng that qua11f1es you

to do this service work?

'-A . No, sir, nothlng but what I learned through
v Q"  How long did you go‘tq:thie achool for Powell7

-63-
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Two days.
And what year was that?

I went to school in 1970,

Who is Mr., Wright who is with your company?

He is an employee with fhe company.
What is his job? ~

He is a service man.

Who is your supervisor?

Réndolph Jones is our manager.,

Is he here today?

- No, sir.

Were you present on the farm of Mr. Heno Lacks

when the barn was delivered there in 19697

A

Q

was there?

>

> O

P o)

~ No, sir.

Did you ever go to that farm while this barn

Yes, sir.
When did you go there?
You mean what date?

What was the occasion for your going there?

‘They were having pfoblems with the fodndation¢

Just tell us what_you'did when you went there,

- -64-
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A It was on a Sunday, my boss man told me he
wanted me to get ready td go up there to see what the problem
was. When we got up there, we had to jack it up and get .to
.the foundation and the polyethylene and §;ﬁ&“had to be redone.

.One side had blew up.

Q  Who brought the poljethylene to do the job?
A 1 can't answer that.

Q. - Was it furnished by your company?

A I don't remember about tﬁe polyethylene.

'Q. How many peopie from yeur cdmpany were up

there doing the work?
A I said it was five of us, maybe six.
Q Is that the day on which you jacked the Barn_

up and moved it off the fquﬁdation?

A Yes, sir.

Q How many times did you go up there to do thie
work?

‘A - Just that Sunday.

Q That's the only time you went?

A Not the only time I went, but to do that job

to get the foundation right.

Q .What other occasions did you go up there?
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A:v Well, our manager sent me back each day for

three or four days while the curing was going on to help Mr.

- Lacks to see if I could give him any points on it,

Qv - Which Mr. Lacks were you dealiﬁg with?v
A His son here.,

'Qi This man?

A b'Yes, sir.

Q "Were you thefe when they>had'thrown some of
‘the.tobacco away? |
| A Yes, sir.
Q - How many times did you sée fhat they had
_fhrown fobacco away because it had been ruined?

A Sunday, that was thrown away and a few racks

~under the shed there on another curing. That's all. I seen.

Q When you got there to do the work on that

Sunday, was the tobacco in the barnf

A Yes, sir;
Q Who took it out?
A Employees of Bottled Gas of Virginia took out

some. = They taken it out and laid it out in piles.
Q Who took it out exactly? I'm a little con-

fused.
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Myself, for one.
And, who else?
The other employees that were there.

Did you put_it'back?~

'No; sir.

Why?
I did what my boss told me to do.

That's what we're trying to have you tell the

jury. You took it out and didn't put-it.back because your

boss told you not to?

A
that's what we

left it.

g

Q .
A

Q
take it out?
| A

Q‘

A

He told us to take it out of the barn, and

did and night had come on and that's where we

Was it as much as a half a barn of tobacco?

It was a barn of tobacco.

 A full barn?

Yes, sir.,

Was your boss there, the man that told you to

He was there at the time he told us.

' Did he leave or do you remember?

He was there part of the time. I don't know

whether he stayed until we finished or hot,
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Q When he left, who was in charge?
 A I don't know. He just told us what to do, the
procedure, and we went along with it. Nobody was appointed in
charge.v i
| Q Do you knbw anything aﬁout curing tobacco and
farming and that sort of thing? |
| A I have been on one all of my life. I know a
littlé_something.

Q  Well, what i'm trying to find out is if your
boss.said anything ébout saving fﬁis barn of toﬁacco-that he
told you.éli to take out?

A He said they céuld rearrange it and put it in
a con§ent1oﬁg1_barn the next day, but I don't think they did.

Q  He didn't tell you'#ll to go back and do it?

A ‘No, sir. |

MR. SLAYTON: That's all.

. CROSS-EXAMINATION
BY MR, MQONe: |
| Q  Was Mf. Lacks presentiwhen'ybu Wére working
' on:thaf 5arn?” | o
A  _ Mr., Lacks?
'-Q”. This one or thé fatner2' 
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‘ 71.
A Yes, siry, M;. Lacks was out there and Junior
was?;héfe also.
| YQ - They were there when the tobacco was taken out
of_the barn?
. A. . Yes, s8itr. I don't know whether both ﬁere
thet;, bﬁt oﬁe or the other was there.
Q Was 1t necessary to take the tobacéo out of
the'gafn to fix it? You had to jack it up?
A That's right.
Q You said someone said something about hanging
it'in another.barn. Did Mr. Lacks khow that? -
A  | He was told that.
l Q Mr. Lacks wéé told to hang if in another barn?
A Yes, he was told that.
Q Atter you put the barn back down on the found-

dation that time, did you have to come back and check on the

barn[again?

,A After we put it on the foundation that Sunday?
Q Yes.
A I come back the next week when Ehey had a

N
curing in there.

Q How many days did you come?
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A I'd say from three or four. |
-Q' ~ Vhat did yéu observe about the curing of
tobacco in fhe barn at that time?
A It loéked like a normal curiﬁg of tobacco.
.Q ‘ ‘Did'you have any conversation with this Mr,
Lacks about how the barﬁ cured after you fiﬁed it?
| | A'. Yes, sir, up ét'the SChool'bué shop, I asked
hﬁmQ-I:asked.how it turned out, and he foldAme it cured all
right. - | |
Q Mr, Lacks has denied ever making any statement
to you such as that, Are you sure?

A . Yes, sir, he told me standing in the school

‘bus shop.

"‘Q.. Who was present when he ﬁold you?

A Mr. Gregoryo

MRQ MOON: That's alle -
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I W. 6. EDHARDS

The witness,'w. C._EDWARDS, haQihg first been duly
"sworh;monlexamination, testified aé follows?¢ |
| DIRECT EXAMINATION
BY MR. SLAYTON: |
o ‘Q' VYould you éell the.Court and thé members of
the jury‘your name, pleése.' | | | |

A W. G, Edwards.v

Q Where do you live, Mr. Edwards?

A Wilson, North Carolina.
Q What is your business or occupation?
A I am employed by Powell Manufacturing Company

as a Territory Manager.

Q What do your duties consist of?
A Assisting in sales or representative of the

company in every waye.
Q . How large a térritory do you represent?

A . In %69, all‘of:Virginia'and'NortheaStern North

I - R ——

Carolina.

. \\\.

} e .
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W. G. EDWARDS S 80.
Q .Whose duty and'fesponsibili;y is 1t to see

that the bafn is set up on the sité properly?.

A The dealer's.

" W. G. EDWARDS - o L I

 BY MR. SLAYTON:

 Q ~ Are 'you familiar with the transaction between
i o | 'Mr._Heno C. Lacks and the ﬁotﬁled Gas Company?

| - “ A_ - No, si:. |

Q. Did you séeMMrf Lacks of»his son at the demon-

si;ation that your company participated in in Chatham?

A Yes, sir.
Q Do you remember talking to them there?
? A Yes, sir.

f | ; : o Q « Did you represent to them there that the barn
| ~would cure tobacco in the customary manner and do it in a
proper way?
‘A The barn will, yes, sir.
Q Willbthe barn do that if iﬁ's improperly
placed on the site?
A  There are specifications for it t§ be installed,
VQ Who prepafés.the specifications for the instal-
lation of the barn? | |
A We prepare ﬁhe Spééificatibﬁs¢:

Q ' Does your company play any_rdlé in the actual

; R 72




1nstallation-qf the barn?

A No, sir, other than delivering it.
82.

Q At the point of delivery to fhe farm, does
your cdmpény have any other role 1n;this'transaction ét all?

YA ‘ .No, sir.

Q  Dpid you ever visit the farm of Hr. Lacks after

this Bafﬁ was delivered?

A - Yes, sir,

Q  Was the barnrin éperafion when you arrived
there?. |

A No, sir.

'Q - Did anyone go with yoﬁ to visit this particular
barn? |

A I was thefé on a Séturday, I believe it was,

and there was someone from Bottled Gas there thaf met me
there. |

Q  What was the.purpose ofvyour visit?:

A They asked for helbg‘tﬁat the barn wasinbt

properly curiﬁg.

Q . Did you inmnspect the barn?
A Yes, sir. |
Q  Were you able to determine What was causing.

the barn to function improperly?

A What I thought it was, yes,, sir.

-73-
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- Q How long have you been engaged in this busi-

ness?
-A " Six years.'
Q Did you inspect the barn?
A+ Yes, sir. |
Q Had any workvbeen done on it before you began

 yoﬁr inspection? v
: A 1 couldn’'t answer thaf. 1 gof there after the
Sarn was installed, and I.went there only on a call for
assigﬁgncen- |
- Q What did you determine to be the cause of the.
malfunction in this particular barn?-
A . In my opiniony the vapor_barrier had created
 alprob1em of:its own in there'by’reaédn bf tﬁe foundation
that was not préperly fixed. To the naked.eye, it may have
llooked all ;ight at that time. I-did find ldng jaggeé pieces
of rock fﬁét are not'supposgd fp have been in there that |
could easily have torm that.
Q Did you observe any of the tobacco that had

been thrown out?

A . I don't believe I did..
Q Were you there more than once?

A .Y639 siro

.:@74-
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Q What was the occasion for your next visit?

A The first day I was just told what was wrong,
and the second day I came back to hélp alleviate the problemn.
That was my second visit.

- Q What did you do on your second visit?

A We jacked tﬁe barn up; and I got under it and
¢leared out éverything under there. It was obvious that the
.vapof Bartier had been punctured. With Mr. Lacks' permission,
.we jacked the barn up and cleaned éut everything and redid it
'combletely and getting all the old two-inch layer off, that's
‘where I found the jagged rocks. .To>my knowledge, it was Te-
done and should have performed all right.

‘.Q -~ Who furnished the material to do this work on
ydﬁr second visit there? | |

A | Bottled Cas; You mean fhevnew-Vapof barriers?

Q Yes. When you compgny sells one of these |

barans, do they.cuétomarily have the vaporvbérrieré iq them?

A Yes, sir.,

Q  That's part of the package?

A' Yes, sir. ' | .

Q. Did you talk to Mr., Lacks abqué the losses

suffered as & result of this?
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A I don't recall talkingvto him about it. He
did briﬁg<1f up to me, but there was no way I could talk to him
"ebout any losses. |

Q Were the other people there, who were doing  the
ﬁork.to try'te correct the difficulty that Mf. Lacks had been
vhaving with this barn, employees of Bottled Gas Company?
'A " Yes, sir.
- Q. I believe you said earlier that the dealer
~has the responsibility for properly placing the barn on the
foundation when he delivers it to the farm and not your
eempany2

b- A Yes, sit.
MR°>SLAYTON2 Thank you, Mr. Edﬁards.
CROSS-EXAMINATION
" BY MR. MOON: |
- Q Who had the responsibility of éreparingbthe

foundation. | |

A .: That would‘be up to the dealer and the‘custof
mer. | *

Q | It is in testimony hefe that‘the cuetemer
prepared the foundation. 1Is that contrary to your‘usual expe-

rienceé?

-

A N09 Sifo :

—76f
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CROSS-EXAMINATION

BY MR. THOMPSON:

Q You sell the barn to the distributor and the

"distributor sells it to whoever he wants?

A We sell 1t to the dealer.
Q You don't'haVe anything to do with what atrange-

ments the dealer makes with the customers?

A ‘ NO, Siro
Q There was nothing wrong with this barn, was
~ there?
A No, sir.
* % *
MR, SLAYTON : | ' 93.

 This barn will hold 2,000 pounds oﬁ
each éﬁring; There is no dispute that these peoplerlost three
curings, no dispute here; Your Honor, of the testimony of
Bottled:Gas employees who said he went down Sunday and, under
the direction of his boss,.he and. the other members of the

crew took the tobacco out of the barn and laid it on the

- ground. He said they took out a full barn. We have proven

that the tobacco grown by this particular farmer in 1969 on

that farm sold for seventy-cents'a pound, and the old tobacco

that he had grown the year before, that he had put in there

to complete his allotment, sold for siktyffive cents. = That
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jury is not going to go out, if they give us an award and give

us exactly what we ask for and in matters of this kirnd, it's

%

up to them, if they find for Mr. Lacks, to fully and fairly

compensate him for what they think is reasonable under evi-
dence. It docsn't have to be proven to a mathematical cer-
fainty. There is an abundance of evidence to allow them to go
iﬁ the jury room ﬁroperly instruéted by the Court and mcke the
determinafion. They know how much tobacco he lost and know
what his«tobacco sold for, We would hope the Court would
overrule thé motion made by Mr. Moon and Mr. Thompson on
béhalf of their clients. |

| THE COURT: Fifst, I=direct-a verdict for the
amount of the bill claimed by Bottled Gas Company for the
amount owed by Mr. Lacks. Of coﬁrse, as to the motion of Mr.
Thompson,'that should be sustained. I am more cqnéerned about
the ofher.motion. ‘I am disposed to let that go to the jury

and maybe they'll resolve it. I wrote you letters on three

,:Federal decisions, Fairfax against 151 Fed. 2nd. 939

of the Fourth Circuit Court of Appeals of Virginfa. They

1said there was a local monopoly; that he could only get it in

‘that area from oredealer and that was a monopoly. That was

‘151 Fed. 2nd. 939. The second case is Fralin v. American

Cyanide. That's 239 Fed. Supplement 178. They hold that

_ S -78-
VIVIAN P. NEAL ' BT
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‘the parties, the agreement is valid., They fecognize it as to

| and refused to enforse the contract againét liability. '‘There

road case, 172 Virginia and it went aroundjand 192 Virginia;

95.

where there is generally a quality of bargaining power between

be public utilities in public services, The other case is
Motels,,Incbrporated v, Howard Johnson; 373 Fed. 2nd., 375.

That's the Fourth Circuit~Court of'Appeals. They enforced it |

is much'more'authority,.Mickie's'Juris Prudenée 13, Page_127 of
the 1970'supp1ementé. There is\nothing in the_mainyélume.
The paftieé in>that limits his liabilify excépt as to commén ,
éarfier,' I will overrule the motions, and I'll take a new
Iobk gtwit if the jury suStaiﬁs'thé motion.,

MR.'MOON: I except to the ruling of the Cbuft;-

MR. SLAYTONf’ I'm sure you_will hear us again., In
American Jufis Prudence, Section B, this hés_béen before a

Viiginia Couft four times and only one passed on the old rail-

the same pdints were raiséd inv196 and then iﬁ 209,
‘MR, MOON: We rest now, and I'1l1 renew'my motién ,
without rest;ting it. -
o THE COURT: 1°ll bverrule.the motion. We can now
take up the instructions.'v.
' MR, MOON: Object and except.
-79-
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(IN COURTROOM)
NOTE: At this point the Court reads the instruction
to the”jury and this, including the arguments of counsel, is

hereby omitted.
THE COURT: You are now ready to retire to your
jury room to consider your verdict.

JUROR:' 1 want to ask a question. I am confused

on the damages of the two curing, Did the barn do good after

it was fixed that second time?
THE COURT: I can't comment upon the evidence.

JUROR: I feel like we should know if the foundation
was daﬁaged and if a gbod-curing'was pﬁt out of the barn.i I
thinkrwe should know., |

_ _NOTE: At this point couﬁsel approaches the bench‘
and a discussion takes place off the record.

THE COURT: I can see &6u are confused. You are
broper in aéking the qﬁestion."All I can say is that you have
to resolve the testimony as best you can as to what evidence
was introduced and come up with a vgrdict,that you think is
proper bésed upon the evidence and instruction. Now, Qéu

may retire to your room and take the instructions with you.

NOTE: After the jury retired to consider their

verdict the following ensued:

TR e 4 g B T i 06 2L e semert s £, St b1 1 o ot e <y 10 e bkt o et ¢ o B R e
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MR: MOON: What 1 would Like TO sTatc ror uue
record-~Your Honor said I could after the jdror asked the
question-~I moved the Court to instruct the jury that they
could only award damages to Mr. Lacks based on the loss that
actpally was éustained in the curing of tobacco that spoiled
because of the negligence of Bottled Gas Company; that Lacks
could not be awarded any sum in this case for losses due to

failure to raise crops in future years, but that he can only
recover for such damages as he sustained through the failure

of this_tobécco barn to cure his tobacco.properly.

THE COURT: Didn't the insfructioné cover that?

MR. MOON: What I am saying is this: The jury was
confused. 1 believe there was improper argument that led the
jury to believe that Mr. Lacks ¢ou1d recover for things not
related tb the actual losses at the barn.

| THE COURT: 1 understood the question to be that

they they wanted to know if some of the repair work was

effective and if a successful curing was gotten from the barn.

I don't think he was confused as to the question you raised.

1 didn't hear what Mr. Slayton said. Do you wish to reply

I to tha;‘Mr. Slayton?

MR« SLAYTON: My pOsitioh on the statement made by
counsel for Bottled Gas Company is that my argument was based
on the testimony which was offered without objection when Mr.

g

‘ C.'Lacka; Jr. testified concerning the production and

A
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crop allotment for his father's farm in 1968, 1969 and 1970,

and these figures were before the jury,as well as the averages

! that the tobacco sold for in these respective years.

buring the course of Mr. Lacks' testimony, some

controversy arose concerning whether or not these figures

il were hegrsay and the Court allowed us to proceed when we

represented to the Court that at the proper time we would

bring a-representative from the A.S.C. office here to verify

| the figures for the Court and jury. We again went thfdugh

thé entire‘list that we had and had previoﬁsly offered and
they were again éccepted without objection, and we had this
proof prepared in a type written paper that we were using and
éarefully presenting this to the'jury in an orderly way.
Thefé was no objection to it. .I assumed, in argumeﬁt, that I
couid.argue these losses as a part of the damages that Mr.
Lacks had sustained. All we said was that Mr. Lacks, in 1968
and 1969,had produced more tobacéo than he was able to sell
undéf the la;'énd as a consequenée of'thaf labor and effort
expended on his part, he had this tobécco stored on his farm=-
sort'of like money in the bank~-and when he sustained the
loés occaéioned by the négligence of Bottled Gas Company he
was able to sell up to the limit allowed by the law because
of his previoﬁs efforts. Hé ﬁés able to sell what he was
allowed to sell then, In.the follo&ing year, 1970, he was
nptwgple,thfough his efforts, to Sgylvwhgt he was~g¥}pwed

B R et T
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| under the law to sell and since Bottled Gas‘had forced him to'

use up the reserve that he had accumulated, he was to be

paid for that too because they couldn't come in and take the

benefit of the labor he had expended because he was foresightced

enough by the fact that hé'ovgr producéd and saved it for this,
eventuaiity éhd the objection being raised that we should be
limited to only what the barn destroyed.

The other side of that érgument is that if the barn
had destroyed two and one~half curings and he had marketed
éverything the law would allow him to.sell and suffered no
loss, tﬁat is not fair either._vi say.again that I said
nothing to the jury.that'had not previously beeﬁ presented
té‘the Court and jury. |

) _MR. MOONE ~If your Honor'please, first of all, my
point is still, do you, Mr. Slayton, feel that they Can'recovér
for more fébécCo poundage than was lost in the barn?

' THE COURT: Tt isvtoo late fo corfgct it now.

MRé_MOONﬁ May I make my objections and exceptions

now?  . | | o

THE COWRT: Yes.

me 6 e emriets vt s St et o+ v b s b g
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MR. MOON: If your Honor please, Bottled Gas

Corporation, by counsel, moves the Court to set aside the

-

||verdict of the jury in favor of Heno C. Lacks and enter up

final judgment for Bottled Gas Corporation upon the grounds

that the verdict is contrary to the law and evidence and for

the reason that the evidence failed, as a matter of law, to
disclose negllgence on the part of Bottled Gas Corporation;
for the further reason that the contract ‘of sale excluded

and negated any liability for negllgence on the part of
Bottled Gas Corporation}to Lacks; It specifically states that
they would not be respohsible for damages suéh as loss of
profits, delays, expense, and made reference to prbducts used
in the‘barh ifself. The contract is very specific, and the
verdict,canhot stand'for fhat reason; and for the further
reason thaf-they have failed foésufficiently prove damages
and failed to prove all elements necessary for the jury to

arrive at damages., Bottled Gas Corporation, by counsel,

|imoves the Court to set aside the verdict for the reasons

stated; the verdict is contrary to the law and evidence, and
giVe.the plaintiff a new trial for the error of the Court in
réfusing to graﬁt the instructions offered by Bottled Gas

Corporation which counsel objected to at the time for the

|| omission of certain evidence offered; for the error of the

-84-
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Court in not instructing the jury that they could not award
damages that included damages fof anything that was not
deStroyed in the barn or in the curing of the tobacco in
question; and for the further reason that the verdict is
excessive, I might add that the most possible tobacco that
could have been lost is five thousand pounds and his own
testimony was that seventy cents was the hlghest they ever
sold a pound of tobacco for and it couldn't have been over
$3,500,00, I make that motion at this time and ask the
Court to'consider it.:

NTHE.COURT: I will take your motion under advisement

-

and wait until I hear from you gentlemen.

-85-
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