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VIRGINIA: IN THE CIRCUIT COURT OF CHARLOTTE COUNTY
BOTTLED GAS CORPORATION OF VIRGINIA,
A-Virginia Corporation, Plaintiff
vs.
HENNO C. LACKS
Route 1
Drakes Branch, Virginia, Defendant

)
)
)
)
)
)
)
)

MOTION FOR JUDGMENT
(Filed February 20, 1970)

You are hereby notified that acting by and through
our attorney, E. Falcon Hodges, we will move the Circuit
Court of Charlotte County for a judgment against you in
the principal amount of $4770.02, plus interest on $4614.66
from August 27, 1969, and interest on $156.26 from Novem-
ber 18, 1969, and the costs of this proceeding, all of
which sum is owing and due by defendant to plaintiff by
virtue of the following:

(a) Balance due on contract of conditional sales
for barn gas burner system, including rack loader and
thermostat in the total amount of $4614.66, said contract
entered into by the plaintiff and defendant on August 14,
1969.

(b) Balance due on gas account for six trans-
actions of gas sales and purchases between August and
November, 1969, in the total amount of $156.26.

Said amounts are still due and paid, therefore,
the plaintiff, Bottled Gas Corporation of Virginia, a
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Virginia corporation, moves this court for the entry of a
judgment against the defendant in the amount of $4770.92,
with interest on $4614.66 from August 27, 1969, and'inter-
est on $156.26 from November 18, 1969, thus this motion
for judgment.
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GROUNDS OF DEFENSE AND COUNTER-CLAIM
(Filed March 10, 197())"

Defendant, for his grounds of defense, says:
(a) That the barn gas burner system sold by plain-

tiff to defendant has been completely inoperative contrary
to the representations made by plaintiff, to the defendant
and that defendant does not owe plaintiff any sum because
of a complete failure of consideration.

(b) The defendant demands strict proof of the
balance due, if any, on gas sales between August and Nov-
ember, 1969.

Defendant, for his counter-claim, alleges and pleads
as follows:

(a) This defendant claims damages from the plaintiff
for the damages done to his tobacco crop caused by attempt-
ing to cure it in the barn gas burner system, the basis for
the said claim and plea of counter-claim being that the
plaintiff carelessly and negligently set up and/or con-
structed the barn gas burner system and thereafter caused
defendant to use said system in its defective condition and
as a direct and proximate result thereof, plaintiff did
wrongfully cause three and one-half barns of tobacco to be
ruined so that defendant has suffered loss to the extent
of $7,350.00, and this defendant moves the Court for a
judgment in the sum of $7,350.00, and costs in this action.
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{b) The defendant revokes acceptance of the barn
gas burner system installed by the plaintiff on the ground
that it has failed to cure tobacco as represented by the
plaintiff.
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RESPONSE AND GROUNDS OF DEFENSE TO THECOUNTERCLAIM OF THE DEFENDANT, HENNO C.
LACKS

(Filed March 26, 1970)

The Plaintiff, in response to Defendant's Counter-
claim and for its grounds of defense to said Counterclaim,
says:

1.' It denies that it was guilty of any negligence
or the breach of any duty it may have owed to the Defendant
as alleged in Paragraph (a) of Defendant's Counterclaim.

2~ It denies that it was responsible in any manner
for any loss occurring to Defendant's tobacco as alleged in
Paragraph (a) of Defendant's Counterclaim.

3. It says that any defect irt installation of the
barn and other items in question was not the responsibility
of the plaintiff, but was the responsibility of the Defendant
who had control and supervision over the installation.

4. It has no knowledge of the allegations of Para-
graph (a) of Defendant's Counterclaim dealing with the
losses and damages alleged to have been sustained by the
Defendant and therefore denies the same.

5. It says that Defendant failed to mitigate his
damages and losses and is barred from recovery for such
damages and losses.

6. (a) It says that the contract dated August 14,
1969, wherein Plaintiff agreed to sell and Def~n.dant agreed
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to buy the gas barn and other items in question, said
contract included the following provision:

"Debtor's remedies appearing in the manufact-
urer's standard warranty, if any, for the
Collateral shall be exclusive, and there are
no other warranties, express or implied, of
merchantability or otherwise, which extent
beyond the above description of the property.
Without limiting the scope of the foregoing,
secured party's obligation specifically ex-
cludes any liability for consequential damages,
such as loss of profits, delays, expense,
damage to goods or property used in connection
with, or processed in or by, the product sold,
or damage to the product sold from whatever
cause, whether or not such loss is due to the
negligence of the secured party or the manu-
facturer of the product sold."
(b) It says that the aforesaid provision in said

contract wherein the Plaintiff was referred to as "Secured
Party" and the Defendant as "Debtor," bars Defendant from
recovery of Plaintiff on the counterclaim.

7. It says that Defendant is estopped from assert-
ing that the barn and other items were defective or negli-
gently installed by virtue of Defendant's written accept-
ance as they were installed.

8. It says that the Defendant assumed the risk of
the hazard resulting in the damages to his property and is
barred from recovery against the Plaintiff.

9. It says that even if it be deemed guilty of
negligence, which is herein specifically denied, Defendant
was likewise guilty of negligence contributing to the
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losses and damages alleged in his counterclaim and is
therefore barred from recovery against the Plaintiff.

10. It s~ys that Defendant is estopped to revoke
acceptance of the barn gas burner as stated in Paragraph
(b) of Defendant's Counterclaim.

11. It denies each and every allegation contained
in Defendant's counterclaim except those specifically
admitted herein.

12. It says that Defendant's Counterclaim fails to
state a cause of action upon which relief may be granted.
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SPECIAL PLEA OF CONTRACTUAL DEFENSE
TO DEFENDANT's COUNTERCLAIM

(Filed March 26, 1970)

The Plaintiff, by counsel, for its special plea to
the Defendant's Counterclaim, says as follows:

1. (a) The Defendant and the Plaintiff entered
into a contract on August 14, 1969, wherein Plaintiff agreed
to sell to Defendant a gas barn, a rack loader and a wet
dry bulk thermometer for a certain monetary consideration
to be paid by Defenda~t and further for Defendant's agree-
ment to be bound by the terms of said contract which pro-
vided in part:

"Debtor's remedies appearing in the manufact-
urer's standard warranty, if any, for the
Collateral shall be exclusive, and there are
no other warranties, .express or implied, of
merchantability or otherwise, which extend
beyond the above description of the property.
Without limiting the scope of the foregoing,
secured party's obligation specifically ex-
cludes any liability for consequential damages,
such as loss of profits, delays, expense,
damage to goods or property used in connection
with, or"processed in or by, the product sold,
or damage to the product sold from whatever
cause, whether or not such loss is due to the
negligence of the secured party or the manu-
facturer of the product sold."
(b) In said contract, Plaintiff was designated as

"Secured Party" and Defendant as "Debtor."
(c) Under the terms and conditions of said contract,

Defendant is barred from recovery of the Plaintiff for the
losses and damages alleged in his counterclaim.
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2. Plaintiff specifically requests a reply to

this s~ecial plea.

I.
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GEORGE F. ABBITT, JR.,JUDOE
FIFTH JUDIOIAL GIRCUIT

ApPOMATTO:X:, VIRGINIA

October 21, 1970

( h)

COUNTIES

ApPOMATTOX

BUCKINOllAH

CHARLOTTE

CUMBERLAND
PmNCB EDWARD

Frank M. Slayton, Esquire
Attorney at Law
South Boston, Virginia
Norman Moon, Esquire
Attorney at Law
Lynchburg, Virginia

Re: Bottled Gas Co. vs. Lacks
Gentlemen:

I have now had an opportunity to review the memorandum
submitted to me by each of you relative to the point of law
raised in the special plea filed by the defendant in this
case. The point involved is an important question of law
and it also is one that has not been settled clearly in
Virginia.

Although there are several cases in Virginia in which the
point now before me has been present, however, the only case
in which the precise point has been actually passed upon by our
appellate court is the case of Johnson's Administratrix vs.
R. & D. R. R. Co., 86 Va. 975 (1890). Although the other cases
to which I referred are not controlling on the point now before
me, it appears from a careful reading of these cases that our
court has avoided passing upon the question of a contract limiting
liability for negligence. See the two cases of Revenue Aero Club
vs. Alexandria Airport 192 Va. 231 and Kitchen vs. Gary Steel Corp.,196 Va. 259. .

I feel constrained to hold, at the present time, that the
plea should not be sustained but that the entire case and evidence
should be developed so that, if it becomes necessary. for either
party to pursue their appellate rights the entire case will be
available to the Court of Appeals.

Therefore, an Order will be prepared and endorsed and presented
to me overruling the plea at this time. After the evidence is fully
developed we then may be in position to dispose of this question.
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GEORGE F. AnBITT. JR .•JUDGE
FIFTH JUDIOIAL CIRCUIT

ApPOMATTOX, VIRGINIA

COUNTlIlS

ApPOMATTOX

BUCHINOHAM

CUARLOTTE

CUMBERLAND
PRtNCE EDWARD

Frank S. Slayton
Norman K. Moon (2) October 21, 1970

With p~rsonal regards to each of you, I am
Sincerely yours,

. N, 1/? 0/~d;(J,~$/~l~-/ frC-d . P:-/,'
George Abbitt ,Jr. ,Judie

GAjr/b
cc: W. Byron Keeling, Esquire

W. Falcon Hodges, Esquire
I
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NOTICE
(Filed August 10, 1971)

TO: Franklin M. Slayton, Esq.
P. O. Box 446
South Boston, Virginia 24592
W. Byron Keeling, Esq.
Church Street
Keysville, Virginia

TAKE NOTICE: That pursuant to Rule 4:11 the
defendant Henno C. Lacks is required within ten (10)
days after service hereof to admit, the following facts
that appear of record at the Department of Agriculture
Office at Charlotte CourtHouse in Charlotte County,
Virginia, in the record books pertaining to acreage
allotments and sales of tobacco for Charlotte County:

1. For the year 1968, Henno C. Lacks had an
acreage allotment of 6.64 acres and a poundage allotment
of 8,795 pounds. That in 1968, Henno C. Lacks marketed
9,656 pounds under provisions of a law allowing the sale
of 10% more than the allotment but to be subtracted from
the following year's sales.

2. That in 1969, Henno C. Lacks was allotted 2.81
acres and had a poundage allotment of 3,723 pounds that
he leased from others the right to sell 7,122 pounds for
a total poundage of 10,845 pounds. That in 1969, he
actually marketed 8,934 pounds.



3. In 1970, Henno C. Lacks marketed 9,108 pounds
and he had a total allotment of 11,052 pounds.
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NOTICE
(Filed September 2, 1971)

TO~ E. Falcon Hodges
118 West Atlantic Street
P. O. Box 566
South Hill, Virginia
TAKE NOTICE that pursuant to Rule 4:11 the plain-

tiff, Bottled Gas Corporation of Virginia, is required
within ten (10) days after service hereof to admit the
following facts:

1. That on or about August 14, 1969, Henno C.
Lacks of Drakes Branch, Virginia, entered into a contract
to purchase from Bottled Gas Corporation of Virginia,
South Hill, Virginia, a gas barn, Serial No. 36573, Model
G-5, Style 132, for $4,541.60.

2. That on or about June 23, 1971, the plaintiff,
its agents or assigns, without notice to the defendant,
Henno C. Lacks, came upon the property of the defendant
and r~moved the said gas barn.

3. That the plaintiff, Bottled Gas Corporation of
Virginia, has since sold the aforesaid barn to a third
party at a private sale, without giving notice to the
defendant, Henno C. Lacks.
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ANSWER TO RE UEST FOR ADMISSION
Filed September 21, 1971

STATE OF VIRGINIA,
COUNTY OF MECKLENBURG, to-wit:

This day personally appeared before me, Jene G.
Radcliffe, a Notary Public in and for the county and
state aforesaid, one E. Falcon Hodges, who, being first
duly sworn, made oath as follows:

1. That he is counsel for Bottled Gas Corporation
of Virginia in a certain civil suit now pending before
the Circuit Court of Charlotte County, Virginia, under
the above captioned style.

2. That on or about August 14, 1969, the aforesaid
plaintiff entered into a contract of sale of one gas barn,
Serial No. 36573, Model G5, Style 132, for $4541.60, to
Henno C. Lacks, of RFD, Drakes Branch, Virginia.

3~ That on or about June 23, 1971, the plaintiff,
by its agents, and pursuant to an agreement with the
defendant's counsel, reposs~ssed said gas barn in order
to dispose of the same, all ~ith the knowledge and consent
of the defendant.

4. That the plaintiff, Bottled Gas Corporation of
Virginia, has disposed of the said gas barn by private
sale, pursuant to the aforesaid notice and all with the
expressed knowledge of the defendant.
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GEORGE F. ABBITT, JR., JUDGE
FIFTH JUDICIAL CIRCUIT

APPOMATTOX. VIRGINIA 241522

January 17, 1973

COUNTIES
PRINCE EDWARD

ApPOMATTOX

BUCKINGHAM

CRARLOTTX:

C'OMIlJEaLAlfD

Norman K. ltoon. Esquire
Attorney at Law
Lynchburg, Virginia
w. Byron K~Gling. Enquire
,Attorney at Law
Charlotte Court House, Virginia
Frank M. Slayton, Esquire
Attorney at Law
South Boston, Virginia

Ral Bottled Gas Corp. va. Henao O. Laoke
Gentlemen.

1 hava now finally had an opportunity to review fully the
questions p~nding before rna in the above styled case.

1 have reviewed carefully the m~morandum of authorities and
statemant of the respective positions of you gentlemen in support
of your client's csse and have also read the authorities that
have b~en cited by each of you and that have been relied upon in
support of your respective positions.

The record in this case discloses that Bottled Gas Corporation
of Virginia sued Lacks for the unpaid purchase price of a curing j-(L'-t.h
~Dnd that had been purchaccd by Lacks from th~ said Corporation.
Lacks filed grounds of defense and a counterclaim against Bottled
Gas Corporation of Virginia snd the manufacturer of this curing _7r~....l.

-~ to recover the alleged loss sustained by Lacks when two
curings of tobacco were distroyed due to an alleged failure of the
barn to perform as represented. A special plea was filed by
Bottled Gas Corp. asserting the benefits and protection of a
clauso in the sale contract exempting the said seller from
liability for conseque.ntial damages to goods or prop<!rty used in
connection with the product sold whether such loss was due to the
negligence of the said seller or the manufacturer of the product
sold, namely the barn.

I overruled the plea so that the matter oould be heard fully.
The matter now confronts the Court on a motion to set aside the
jury Verdict which awarded Lacks damages for the 1088 of bis two
curings of tobaoco.

The first question that arises i8 whether or not the fact
that only Lacke actually 8igned the .aid eal. contract bare the
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GEORGEF. ABBITr. JR .• JUDGE
FIFTH JUDICIAL CIRCUIT

APPOMATTOX. VIRGINIA 24522

COUNTIES
PRINCE EDWARD

ApPOMATTOX

BUCKINOHAW

CHARLOTTE

CUMBERLAND

lim."'iYl.:1tl K. HooO, EDquirc
H. Byron KBcling, Esquire
l'rc';mk }1. Slayton, Ee;q;uire
J~nu~ry 17, 1973
I}age 2

saller from the protection of the ttno liabi.lity" clause in the
Gale contract.

The: &nSt\~c.rto this <rllcstion is found in thn case of
Crov,7d~rVG. Com. 202 Va. 871 where this latlgt1gg'~ is used et
p •• 875 ~ Ufurthermore, we have frequ(:1lotly held that: although a
contrget mJuy be.unilatarGl \I 'iv-hen suit is bro"lt.ght for ita
enforc~mento he who has not theretofore boen bound will be
d~;enc:d to hav~ consent~d to it in writing. thUG lnaking 'the
obligation!! mutual. n (The Croto1der ease was a civil proceeding
in equity and cites other civil cases in support of its holding.>

Th~r(:2forewhen Bottled Gas i.nstituted action vs. Lacks,
that,4lct converted the contract into a bilateral 1nstrum~nt.

The neKt question with which 1 am confronted is raised by
the special plea. .

I have consulted the available authorities dealing wi.th the!
question of contracts exe.mpting p.1:1.rties tbereto from responsihility
or lit~.bility for negligence including tbe 8nnottlltion found in
Vol. 175 of A. L. R. which is a lc:!ngthy treatment of the questi.on
now before me. Of course I have read a number of the decisions
reported in the supplemental service. to A. L. R.

Althmlgh the qU0stioa before m~ h~s been presented in the
pleadings in se....re.ral c~ges thatr<~ached the Court of Appeals, so
faro the Court has avoi.ded the question due to the posture of tha
plec.dings. See R~ve.nuaAe.ro Club, Ino.v8. Alexandria Airport,
192 Va. 231 and Kitchin ~s. Gary steel Products Corp. 196 Va. 259,
and Hsynes vs. Bekins Van & Storage 211 Va. 231.

I have carefully 'revie~;ed the unifor'm commercial code. The
clause involved in th~ pending litigation appears to be
suffiei.cntly conspic1ouG to meet the requirements of this code.
It is on the f~ce of the contract, it is in the body of the
contract wherein the terms involved a~~ s~t fortb. It is not
conparable to a small t1ck~t with an ineonspicious clause of
limitation of liability printed in small print on the back of the
ticket.
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GEORGE F. ABBITT. JR .• JUDGE
FIFTH JUDICIAL CIRCUIT

APPOMATTOX. VIRGINIA 24522

COUNTIES
PRINCE EDWARD

ApPOMATTOX

BUCKINOHAM

CHARr..oTTB

CUMD8RLAND

In otl1cr't'tm:"c1:S l.t dCt:::s not cot-le within one. of thn. e~~cf~pt;ion8
to the ~~nct'al t"ute that p~rtiaa .t~;;."e. f'r~2 to and nay ccmtrtict GO
long as the t'Z.r:;1S e:t.1doubj~~ct of the ctmtt'act: do not viol6!ta or
infringa 1.1[.'.onpublic pol:f.cy. Here no mon"poly t,jaa ily,,'olvcd.
lor",'l"'''' •.•," .'I"".l"t~.ll.'c ••"' .•.•.••l•..•"''''•..,,:f.'l""'''''' .tt"'"'o"'j. ",,,,,..t t.~"".•", &j"", ,.'0', .•.•01-.1 .••• <" t"',- •.•••..,,:._, ..•• ti ••••. ~.•""'t.' ;.:>._" v ••.•~•.••• nc ••.~;; l. •• v , ••.•.U. .,,,..••,:. t,\,,,;;; F<I'•.•• ~.~-.;.i3 .••.::.~"".

free to contract on their c'\'mt(~rm~ (md conditione. Hel:"a no
rr18Qt:cr •••s~r'...,antr(!latic~zh{p (!xistcd 0 In fact the proci.':ct involv0d
could hav~ breen pUl."ohasedfrom any other d(i~aler. There was no
e1'll~rgency involved. No rush was involved.

I $nl of the opini.on that the P);:l'r.ti.es.
to contract ms to th~ir r~epective rights.
within the prohibited field of contractin~
,",~glj.genc~.

in this cese. tJcre free
It does not fall

against one's own

I ther~fore feel constrained to hold that the motion to ~et
£side the verdict should be: sustained and I <10 therefore. for the
reasons here-inset: fO:l;."tht SU~!gcst that en Order be pre.pellred
cnrryingout the holdin£t as herein GXi)l"essecl. The O'FJe.r shouldbe endorsed by Counsel of Record and submitted for entry.

I do indeed appreoiate the eY-tensive ~mount of work and
time that you ge.ntlemen devoted to this case.

With personal regards to each of you, 1 am

Sincere.ly yours •
.&~/l~]~~>alf;t;/i! c;l

(7 -oiL!,.,; I

George Abbitt_ Jr. ,Judge

GAjr/n
cc: E. Falcon Hodgeso Esquire

S. J. Thompson. Jr., Esquire
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GEORGE F. ABBITT. JR .• JUDGE
FIFTH JUDICIAL CIRCUIT

APPOMATTOX. VIRGINIA 24522

COUNTIES
PRINCE EnWARJ)

ApPOWATrOX:

,t BUCKINGHAM
CHARLOTTE

CUMBBRLAND

For further authorities See:
williamn VB Chrysler, 131 S. E.(2) 225

Stamp VB Windsor. 177 S. E. (2) 146
Brown va Five Points Parking C~nter, 115 S. E. (2) 901
}1illerts }t~t Fir~Ins. Assn•• etc VB Parker, 65 S. E. (2) 341
Pride vs southern B£lllTel 2~Tl Co•• l.3S S. E. (2) 155

57 Am.'Juris. (2) p. 362 sec. 20 Neg1i e.t eeq.

13}~ichiesJuris. 1970Supp p. 127 Sec. 14 Negli.-
4 Michies SUPP. ,(1970 issue) Sec. 115 p. 183 note 7

'-"' ,. ".
./ .~. ~ f' -, '. ',"

{ .' .

(
, ~".

I'

,
'.'
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ORDER
(Entered May 29, 1973)

This day came again the parties, by their attor-
neys, and the Court having taken under advisement the
motion of the plaintiff to set ~side the jury's verdict
for the defendant, and now being advised of its judgment
as is set forth in the Court's opinion of January 17, 1973,
to be filed with the Clerk and considered a part of this
order, the Court doth sustain said motion and it is, there-
fore considered by the Court that the defendant take
nothing by his counter-claim against the plaintiff and-
that the plaintiff recover of and against the defendant
its costs by it about this suit in this behalf expended
and the defendant, by his attorney, duly objected and
excepted to the action of the Court.
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NOTICE OF APPEAL AND ASSIGNMENTS
OF ERROR

(Filed June.20, 1973)

Comes now the defendant, Henno C. Lacks, by W.
Byron Keeling, and Frank M. Slayton of Vaughan, Slayton
and Bennett, his attorneys, and pursuant to Rule 5:6 of
the Rules of Court of the Supreme Court of Virginia hereby
files his notice of appeal from the judgment order entered
in this case on the 29th day of May, 1973, and as a basis
for the appeal he states the following assignments of
error:

1. The Court erred in sustaining the motion of
counsel for the plaintiff, Bottled Gas Corporation of Vir-
ginia, to set aside the jury verdict rendered in the
defendant's behalf on his counter-claim against the pl~in-
tiff in the amount of $6750.00 and in ordering that the
defendant,.Henno C. Lacks, recover nothing on his counter-
claim.

2. The.order entered on~ay 29, 1973, in the Cir-
cuit Court of Charlotte County, Virginia, is contrary to
the law and the evidence and is not supported in law.

3. A transcript of the testimony and other inci-
dents of the trial heard in the Circuit Court of Charlotte
County, Virginia, on June 16, 1972, shall be filed in the
Office of the Clerk of the Circuit Court of Charlotte
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County, Virginia, pursuant to the requirements of Rule
5:9 (b).
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.-'1.-.,...~J);.-t.~•.. _
(Couniy)4. (State)

EXHIBIT A
____ ,"~~ ••~...,,,_. .....190>-

CONDITIONAL SALE CONTRACT
(Purchaso Mo."1cySecurity Agreement'

"

•••• 6'1,,(0

••

SELLER
("S" ured Party") :..Bc<t:'''\.,,~-O~g

. (Oealer'. 'nome)

Secured Party agrees to sell, retaining title, and

U1 MOg14e~,,"----.l.H.'?..(""~r'.~:l"'--
(City) , , . '-'~nty)..... (:)tattl)

Debtor agrees' to buy the property described below (th. "Coll&taral"): ,

No. Unit Description

,.
UntilPrice Totel Price

" i

"'"

.~.'''..- tue; t: ;• .'" iifJ',. '

., .. y ••I"' ••••• ~
.,,-.,.j~.~

. .

Debtor's remedies appoorin -\ acturex;) atandt,ro warranty,' if any, for the Collaterol .hall be exclusive, and theTlt
, are no other warranties, express or implied, of merchantability or otherwise, which extend beyond the above dc!\crlption of the
property. Without limiting .the scope of the foregoing, secured party's obligation specifically ucludes any liAbility for con-
sequential damages, allch' aa lOBSof profits, delays, expense, damage to goods or property used in connection with, or proees!!cd
in IIr by, the product aold, or d4ll1Ageto the product 80ld from whatever cause, whether or not llueh lOBIIs due to the, negligence
.of the ceeured party orthe,mnnufacturCt. of tho product sold. Debtor grants and convey!!to Secured Party •. ~curit1 interest in
the,Collateral to IlecuroaUsuma due hereunder, and DEBTOR AND SECURED P~TY AGREE AS FOlLOWS: ~

i:PAtMENT: DEBTOR SHALL PAY SECURED ,PARTY AT ABOVE DESCRIBED ADDRESS TIfEl SUM OF ----

I
j

I
1

~".~, 'I

($' ) DOLLARS ON OR BEF'O' E THE' EXPIRATION OF FIFTEEN DAYS DUElDATE 'FROM.THE DATE
THE C~LLATERAL IS DELIVERED TO THE PREMISES OF DEBTOR... '

2. USE: UNLESS SECURED PARTY CONSENTS. IN WRITING TO ANOTHER USE, THE COLLATERAL'waL BE USE&
ONDi!ffTOWS FARM IN THE COUNTY OF .. STATE OF . , i)4Ql~~7 .
PARTICULARLY DESCRIBED AS FOLLOWS: . ,,. ._.

1fI-53".Fi
:),." "."H lit ,/.c
/"../ ,'; '.

,FDobtor will maintain the Collateral in reasonably good and safe condition, will comply with 0.1 ~pp1i , "t-:~ll.O~;I1~ j
end shall not make any use of the Collateral for the curing, drying, or storing of tobacco or other farm p' ~.Ei1'1heJi)Ur~ C. I

, ChMOprice haa been fully paid, Debtor warra~ts and, covenants;that Debtor is the owner of the real es upon 1hic6 t'h.-J ~ I
Collater,w is being placed. { . " , ~, '. . . . ... ,j
S. Title: Uutn Debtor bas tully performed ad agreements, covenants and oblgatio~s hereunder, title shall remt\fn in 'Secured
.Pllrty and 'Coll~teral .hall be ,lIeverablofrom any realty to 'lnitfu"it may have' been affixed. _ .

4. Assignment: Secured Party may"assign this security ag;eement without notice to Debtor, end the assignee ahan be entitled,
upon 'notifying the Debtor, tQ peHormance of all Debto'r's obligations here\D1der and to all rights and remedies of Secured
Part:;. Debtor will not assert against the assignee any claims or defenses he may have against Secured Party, named abov••

6. Entire Agreement: This Security Agreement, including :the' additional terms on the reverse aide h~reot, constitutes the enttr.
agreement. No waiveroz modification shan be. valid unles.s written upon or a.ttached he'reto.

IN TESTIMONYWHE:&EOF;'Debtor and Secured Party hav~ executed and sealed this Instrument, on the day and year th-n
above written.

j.

,: .
-.;.. ,

1
L
I
!

(SEAL) (SEAL)

By _

(Title it not individual)
Secured Part)'

Debtor
.(SEAL)

,
.'- (OVER)
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ADDITIONAL TERMS <,.
...... "
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. .1

, I
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I

i

I
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I,
I
1
I
j

I
I

, -

. L : I:'

...•.

ASSIGNMENT

_. • • __ ._ '4' •• ~--

._-------------------_._-----_.
______________ . ,Dcliva-y Dr,;;ired :--.-----------

. ",

, \

To induce Powell Manufacturing' Comp:my, Inc" to extend crrc1it to the' undersigned for thl' pm'chase money of the Collateral
described in the within Pur~h~5e Money Secu'rity Agreement, and' as additional seclrrity therefor, and subject to the, terms of
existing writtcn agreement with Powell Malluf[1,:tIJl';ng Company, Inc., the unr1ersir;'lled hereby assigns and transfers to
Powell Manufactm'ing COlnpany; Inc" all ib yi~,ht, title and intcn'st in and to flair! Purchase Money Security Agreement an~
Colldc,ral dEscribed therein, and all u.nL1ersigned's righb; arod remedies the-reundcr, ille\udin," without limitation tho right to col-
ll.lct t:ny installment due thereon and to ,ta1,ca;.y action thereunder which undersi(;lIcd might otherwise take, The undersigned
warrants the genuino5s of,'the. ,;aid :Purehase ::1I1'ol1eySecurity Ag'l'eement o.ndthe tru.th of the facts theroin stated, and ,that
it is free from any and all other liens 'and encumhrf1.n('es what~oever. In. connection. with this lu\signment, Powell Manufactur-
ing Company, Inc., shall have all the rights and rcmE.~ics of a ,secured party under the UnIform Commercial Code, which shall,

be cumulative.

Date Shipped: . :.- .__ .. .. . _:-Invoice Number:_' --------------

.. :..'

Remapk8:•...~ __ .•..• "'_ '__

Ship To: .

- h' . ~\ '~-',S Jp VJa :--- ..-----------.

6~ Delivery: SCC\.lrcQ..P:J.rt7 agrees .to (,lJ.use the Collatcl"al to b~ delivered to Dehtor, bue :ls:'llme~ no liability for late delivery,
10~s or damage ari~ing from any cau~e beyond the control of Secured Party, Dc\.tor' further ag-rCC5 that, in the' e:vent t:lle Col-
lateral is not in good order find condition at the time of delivery: to him, he will notify SeClu"~d Party at the first opportunity;
r in miy eVC'l1t'::wlthtn three (hlY~ .before' due date, which ])criod of. time I"ho11 be the essence of t1ws Ag'1'~e.ment.

7. Liens: Debtor warra nts and cOvClwnts that no adverse liens, security intercsb; or encnmhrancc~ affect the Collnteral and
that lJelJtor wilL keep' the Collateral free from all other security ipt~rests, ta~es, iiens, encll1nbra~ces, .•C11arges and adverse
ciaims t~nt;l t~e purchise price is fully paid. '
8. In!'<urancc: Debeor wilr'maintain at Debtor's awn expense in~urance lIgainst kss or damn,e:c by fire or windstorm or other

casualty in :In HYl'\0unt not less than the pm:c:hasc pl'iee and fumish proof ther::of to ~';CClli'ed Party upon requ23t.

9. Defa2~: l\ol'isreprescntution or miEs1.atemcnt in connection with, noncomplia!~ce with or nonper:or.mance of any of D~htor's
covenants and ag-reorlents under this Set'llrity Agreement, or nonptlyment of any :,;:m or sum:" (ll.:e under thi~ Secl11'ity Agree-
mont ,'~I' a.I1:l-?~tc ~cl;ebS' secured, or banhllptc:y, or insolvency Tn'occlldings by. or a~ain8t i?ebt(lr, ..~hllll <;~n5titu';;e default
und6r this Securft:i 'Ag-reemcJ,t. ' . ' '... ., . ...' '.' ..,.

l<l:' RCJnC'llies 6)'lf'J)<'f:mlt: Upon D,:bto;"" r,ef:tU;t" ~()(.:-,t(lr .;hall p::y immcdi,ltcly to Secured Party, if SecllT;;'t,l Farty' so elects,
th'~"entire al11o~'n; r<>mniniilg' unp:,::,l IJll.dpr thb i:,,('llrity AgTCCl1h:nt.;~ tIny lIo!'e hel:r;1,y ,;1'('\1:'1'0. a~1'd Sec~redParly shali hav~
a;ll the "I'cmediq.s. of. a securC'd p:nty ul1:1cl' the Uni form COIliJ1l:'I't'ial COdl~en:\l:ted in :':;id ;,tate whci'e CollD,teral will be located,
nnd 'withoutlimit'aticn thereof, Securcr!. Party shall' have in addition the fol!owin~ C1.m1ub~iv(' specifh~ ri~li.tg: :(2:\) to take tlll-
medi;,te possession of the Co1Jater:l1 or l'c:nc1(~rit, ullusab!e ,)n Debtor's prem.i:;cs wiLJ;Ol1t notice or rl\sort to legal 'proce5s; (b)
to req,lire Debtor to assernhle the Collater:,l anri make. it available to. Sen:rel! Parts at a p1a.ce to then be designate.d by Sa-
:MD.'e(lP:u.:,y. whieh ;5 )'casonnblv conw.nicr.t to both - partfcs7i (c) to. thEPoSC c'rf the 6oJ1lltt.'l.'al III any county or place deded by

',Secured Party at either' a public or private sale (at which ~:1le ::)ecurcd Pady 10;'y Le the purch;\ser) with or without. having
the. Co1Jnteral physically present ut the ~;'\lc, a:~(l in the event of public sale, written notice thereof mailed to Debtor and.
post.eo ()11 it sl:cibbl<.: bulletin boanl maintaine(\ f,'1' :;\1ch p\1rpn~e in the court \1()\1,';O ;n t.he eount.y or plnco in which the sale
is to be held at '!Mst five (5) day:; immediately prereding tho sale, is stipulate:! to h~ <'l'Uic:('ntnotice tl.nd 1)dvertlsin'~, in
the evcnt of privnte ~ale, 'written 'notice mailed hy Securec1 Pr. ..ty 1".0 Deh!:or at 1":1.:t five (5) days prior to the time
nfter which private s:1le is to be made, is stipulated ag sufficient. and, reaso1\a101(' lifjtic(); «(t) to sell the Collat.cl'nl at pri\'ate !'ale
as used goods or equipment in th" ordin:ITY course of Securr-d P::rl'y's hllpir:c,~', :,1T:(] Pllch "r.le is st.ipulaten to he a 'commercially
rca""nahle F'tle in B 1'(\(lfJgni:-,t'dmariwt: (tJ) to l'l'tain from tho> rrocc<'d (Of dispoHal, or to rei'.l'ver in ft.ny act.ion, the reafonnhle
nttorneys' 'fces, Icgal expenses and other expenses of el~for~",l:nlt (Jf,~thi~; AlU(,.l'n".lnt, 11\cuned by Secured Party in uddition
to all oth2r costs, expenses and deficiencies permitted hy the l.J!,ii',,'rm COll1.i:l~}:,cl!1.lCudI' ill s'l.id stat.e at the date of this Agree-
ment; (f) to give any notice to Debtor by maiiing a copy, po:;L:>r,c pn,paici,.U'i Jie\!t,w'~, u(ldrljss set out herein.

1. J',lis~cll:lI1cous: '''Debto~'' and "Secured Party" as used in this ;3ccuJ.'ity Ap.-rf'e111ent include the heirs, exeeuto~, ndministrll> /". \ i.i./'.i

',.01'5, successors, or' assigns, .of those parties; if more than one GJ~;~or, t.heir o1Jli::';J.tions Ilre .joint and several; this Security Agree:- J

~1ent shull 'secu-re' all renewals, or extl'l1SiO!lS of (,he delJt or. ailY note which ~hall n<,t' b~ d(~emed a payment or discharge;' the ' .:-::. l
e~ercise ~~ waiver of l'In~ right or. l'emetiy by Securd Party Rh'lil not h" a waiver of nny other l~ght or ,rem.edY;, Debtor. :wil~ '1..,i,
.-PItY all fllmg and reconlmg fees 111c0I1111'clion with this Ai':r('(~me!it. . ' I I

POy,'ELL OlWlm A!'ID SHIPi'INGINSnlUCT!ONS

"

i
!
i
"

,
I'
I.
I
! .
I.

Date : ...-__ -'- -'-_
DenIer . .,(SF:AL)

I.
1

~l'itle)
(:::ligned)

By _

,
.c_
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1. VIRGINIA: IN THE CIRCUIT COURT OF CHARLOTTE COUNTY
2

3

4

5

(i

7

8

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BOTTLED GAS CORPORATION OF VIRGINIA, )
)

Plaintiff, )
)

Vo )
)

HENO CLACKS, )
)

.Defendant. )
)

and ) TRANSCRIPr OF
) EVIDENCE

HENO C. LACKS, )
)

Plaintiff, )
)

v. )
)

POWELL MANUFACTURING COMPANY, )
).

Defendant. )
)
)

A stenographic report of the oral testimony and othe
incidents of the trial of Bottled Gas Corporation of Virginia
v. Heno C. Lacks, and Heno C. Lacks v. Powell Manufacturing
Company tried on the 16th day of June, 1972 in the Circuit
Court of Charlotte County, Virginia before Honorable George

F. Abbitt and Jury.
APPEARANCES:

FRANKLIN M •.SLAYTON and BYRON M. KEELING,
attorneys for Heno Co Lacks.
NORl1AN K. VDON and FALCON HODGES,
attorneys for Bottled Gas Corporation of Virginia.
S. J. THOMPSON, JR., attorney for Powell
Manufacturing Company.

VIVIAN P. NEAL
COURT REPORTER -25-
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Counsels' Certificate 105

Motion to strike evidence renewed 95

Notionsto strike evidence 87

Clerk's Certificate 106
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70
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Judge's Certificates 106

Motion to set aside jury's verdict 103

Court Reporter's Certificate 105

Grounds of objections and exceptions to instructions 100
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II
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9
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12
WITNESSES

13

14 Bobby Lafoon

15 Heno C. Lacks, Jr.

16
J. I. Gregory

17

18
Earl Tudor

1.9 George Russell Smith

20 W. G. Edwards

21

22

23

24

25

VIVIAN P. NEAL -26-.
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Q How old are you, Mr. Lafoon?

3.

A Thirty-seven.

Q What is your position?

Q Where do you live?

A Bobby Lafoon of Bottled Gas Company of

DIRECT EXAMINATION

A Kenbridge, Virginia.

Q Would you tell us your name, please.

The witness, BOBBY LAFOON, having first been duly

Aftcr the jU~J waG Gclcctcd and Gworn, the wit-

A Bottled Gas Corporation of Virginia.

A Assistant Manager, South Hill.
Q Were you employed by Bottled Gas Corporation

A Yes, sir.

. Q By whom are you employed?

the following ensued:
ncsses Sworn and separat~d and opening statcnenta were m~de,

sworn, on examination. testified as follows:

BY MR. HODGES:

Virginia.

during the latter part of 1969?

II
I
I
1

1

2

3

4

5
(j

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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Q .Do you recall what day that was?
A On contract.
Q Did you sell it on a contract?

Q In what capacity did you serve Bottled Gas

l~ •

Q. . What transactions, if any _ did you have with

Q Do you recall whether you had any dealings

A I believe I wrote Mr. Lacks several letters,

Q What dealings did you have with Mr. Lacks?

A Yes, sir. I am in charge of record keeping in

Q Mr. LafoQn, in your position with Bottled Gas,

A I was employed as office manager in Kenbridge,

A When I came to South Hill in the fall of 1969,

A We sold Mr. Lacks a barn.

Corporation in 19697

and I was transferred to South Hill in the fall of 1969.

did you have occasion to keep records.and books with Bottled
Gas Corporation?

South Hill.

with Mr. Lacks.in 1969?

we Were in the process of trying to get an account straightene
out. The account had not been paid.

and had our man go by to see him.

Mr. Lacks?

II
.1
I,

II

Iiil

I
1 I
2

3

4

5

(i

7

8

9
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11
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1 A I'm not sure. It was sold before I came to

Q

2 I South Hill.
3

4

Do you have a copy?
MR. SLAYTON: There are two statements there. One

5
is an open account which we do not object to and the other is

7

8

9

the contractq We do object to the contract.
THE COURT: There is a matter we will have to

determine out of the presence of the jury. Members of the
10 jury, go to your jury room for a few minutes •.
11

12

13

14

15

16

17

18

NOTE: The following ensued out of the presence of .
the jury:

THE COURT: All right.
MRo MOON: I think Mr. Hodges offered the contract

in evidence. I don't object to it. We have filed pleadings
19 which alleged that there is a contract, and I asked for a
20 specific reply to the existence of the contract. There was
21 no denial and no pleadings were filed under that. It is boun
22 to exist, and I think Mrq Lacks' attorney filed a request for
23

24

25

admission of the contract. I don't see, at this point, that
they can deny that that is the contracta

..
VIVIAN P. NEAL
COURT REPORTER
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1

2

3

4

5

II
Ii
I

60

THE COURT: At the moment, ~vhat is the ..purpose of
the contract? I assume ~t's eoin~ to be a~~issibleo

MR. MOON: I think it's aculally alreudy in the
record as far as that's concernedo As I say, they have ad-
mitted ito I think it should be in the record but the Court

()

7

8

9

should pass on the motion to dismiss the basic claim of
.....

Bottled Gas Company as to the purchase price.
MRo SLAYTON: Your Honor? please, as counsel is

10 well aware, Mr. Hodges is counsel for Bottled Gas. The case
11

12

13

14

15

16

17

18

19

made here to the Court, in pretrial conferences, that Bottled
Gas by virtue of the fact that they got this, sold at a pr~-
vate sale and repossession was effective without giving any
notice to Mro Lackso He was given no notice to sell the barn.
Counsel also stipulated or expressed a willingness to stipulat
that the only claim Bottled Gas had was for the $88.00,
imately, the account. We object to the introduction of the
contract because it was not signed by Bottled Gas; it was

20 signed by Mr ••Lackso The pleadings relied upon were the
21 pleadings that destroyed any claim Bottled Gas might have for
22

23

24

25

deficiency judgmento We feel it's prejudicial to Mro Lacks'
position.

THE COURT: Under no developments in the case it
would be admissible7

VIVIAN P. NEAL -30-
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7.

II
I

1

2

3

4

5

(i

7

MR. SLAYTON: I can't say that. I don t t have the

benefit of the other witnesses. I do object to it at this

time.
1-'lR.MOON: I think what we decided is that the

Court would~ at this time, rule whether or not he could pro-
ceed with this particular claim. We know that Mr. Lacks

8 entered into a contract with Bottled Gas Company fora barn,
9 Serial Number 36573, for $4,541.600 I say under this, the

10

11

12

13

14

15

16

17

contract, it is my understanding the Court would rule upon the
basis that he was not taking a nonsuit because the Court was
going to rule based upon the status of things at the time of
trial as to the main claim as to the barn. I say the contrac
is admissible for the purpose of that. The pleading doesn't
have to be shown to the jury. I think the Court would rule 0

the basic claimo I think it is admissible. in the case insofa

18 as the law to be applied.

19 MR. SlAYTON: We don I t object on that basis. We
20 want to keep it from the juryo
21

22

23

24

25

MR. MOON: For the purpose. of the pleadings, to
show what the pleadings are talking about t they allege such
contract, 1 think it's admissible.

THE COURT: With that background, I'll admit it as

VIVIAN P. NEAL
• COURT REPORTER
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.1

2

3

4

5

Ii

7

8

9

10

11

:i
Ii
II
'I

II
I,
you gentlemcn stir-mlate.d. If it becomes ncccGstlr'.1latcr. the
Court ".,.,illdctermine wlletl1crto submit it to the jury. At
some sta~e we could ~ct into the trial that we had prctrial
conferences in Appomattox day before yesterday. We will stip
ulate to the facts as such. That tv.illbe the ruling of the
Courtp assuming none of the conditions existed ani the primary
claim would be dismissed.

NOTE: The jury returned to the courtroom, and Mr.
Hodges continued the direct examination of Mr. Bobby Lafoon.

in South Hill?
you were. working for Bottled Gas and the keeper of the record. ..

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q

A

Q

A

Q

A

Mre Lacks ••

Q

A

Q

Just to go back a minute, I believe you said

Yes, sir ••

You entered into a contract with Mr. Lacks?
Yes, sir.

I hand you a paper. Is that it?

Yes, sir, that is the contract for the .barn of

What is the date?
August 14? 19690
What subject did it cover?

VIVIAN P. NEAL
.COURT REPORTER
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9.

A A Powell bulk barn.

Q That's Mr. Heno C. Lacks?

A Yes, sir.

Q I ask to offer this in evidence.

THE COURT: It will be received in evidence.

HENNO C. LACKS, JR.

* * *

15.

Q Did you receive or your father receive instruc-

tions as to how to prepare the footings upon which this curer

was to be placed?

A Yes, sir, we did.

Q Were they in the nature of written instructions?

AYes, sir.

Q Did you and your father put down this footing

or did you seek assistance?

A We helped. Wade Newcomb corne and put the

footings down, and we also helped. "

Q Was it put down in accordance with these

specifications?

A To the best of my knowledge, yes, sir.

Q When the barn was brought there, explain to

the jury how it was placed on the footings.

A When we put the foundation down, there was

supposed to be plastic in the barn and it wasn't there." I

-33-



vJhois "they"?

went to Keysville and picked up the plastic and went by

Williams Lumber Companyin Drakes Branch and got sand and

cement and brought it back. They put the plastic down, the

sand down, and the cement on top.

BYTHECOURT:

Q

16.

A Bottled Gas Company. They put the barn on top

of the foundation and sat down and told me to wet it downgood,

which I did. So the next day, they came back and took the

. current to the barn and it was supposed to be ready to go as

far as I know.

MR.KEELING:Wewish to introduce this specifi-

cation as our "Exhibit No.1".

THECOURT:Makeit "No. A".

BYMR.KEELING:

Q Mr. Lacks, I hand you this paper and ask you

if you can identify it.

A This is the blueprint of putting the barn down.

Q Is this the type of structure that was placed

on the footing?

A Yes, sir.

Q Does this gi VB the diagram of the footing?

A Yes, sir, this is the footing here.

Q Myunderstanding is that they bring it in and

set it on top of that footing?

-34-



A Yes, sir.

Q Did you receive any other instructions as to

the preparation of the foundation?

A No, sir.

Q This provides "select a well-drained sight".

Wasthat done?

A Yes, sir.

Q It provides that all exposed ground within the

footing was to be covered with plastic, is that right?

A Yes, sir.

Q It provides that the plastic is to be covered

with two inches of dirt. Wasthat done,

A To the best of myknowledge.

Q Wasthat done by the representative or agent

of Bottled Gas Company?

A Yes, sir.

-35-



BY MR. KEELING:
Q

A

Q

A

Q

A

Q

A

Q

Mr. Lacks, who placed this barn on the footings?
Well, the representative of Bottled Gas Company.
Did they bring the barn to your father's farm?
Yes, sir.
Were you there when it arrived?
Yes, sir.
How was it transported?
By truck and tractor.
Explain to the jury how it was brought out and

placed over the footings.
A They brought it in on a tractor and then they

took it loose, and we hooked it to our farm tractor and pulled
it across the foundation.

Q Was it necessary that it be lowered on this
footing?

A Yes, sir, it had to be jacked up and the
wheels taken out and then lowered.

Q Who furnished the jacks?
A The Gas Company.
Q Who operated the jacks?
A The same men who brought the barn.

-36-



Q After it was placed on the footings, was any

mention rnade by the representative or the people working for

Bottled Gas Companyas to whether or not the footing was

defective in anyway?

A Not to my knowledge.

Q Were you there all the time?

A Yes, sir.

Q Were you in a position to hear?

A Yes.

Q Now,who instructed you to get the sand to put

on top of the plastic?

A Wehad to have the. material there. They got

there qUicker than I thought, and I had to get the cement and

the sand.. The plastic was supposed to comewith the barn.

Q. Did you testify previously that the plastic

did not. come'with the 'bam?

A Yes, sir.

Q Whoinstructed you to go get the plastic?

A I don't remember, but I weant and got it.

Q After the plastic was secured, whoput it in

place on the foundation?

A They did, the Bottled Gas Company.

-37;.
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20.

Q Whenyou got the sand and brought it back, was

any mention made that that was not what you were supposed to

use?

A No, sir.
"Q Whoput the sand on top of the plastic?

A They did.

BYMR.THOMPSON:

Q Whois "theyt'?

A .. Bottled Gas Company.

MR.MOON:I don't think it is proper for him to

say "theyt'. There were people there from different organizations.

I object to "theyt' being Bottled Gas Company. I think he

•has to say who did something.

THECOURT:That is possibly so.

BY MR. KEELING:

Q With reference to these questions I have asked

dealing with placing this curer on the foundation and your

reference to "they", who were you speaking of?

A Bottled Gas. I don't knowtheir names. The

only one I knew was Mr. Gregory.

Q WasMr. Gregory there during any of that?

A I believe so.

-38"
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21"

MR. MOON: I move to strike that. He can't anSHcr
that way. He has testified that Powell Manufacturing put it
down.

MR. THOMPSON: I don't believe he testified that

Powell Manuf~cturing put it down.
THE COURT: We will excuse the jury for a minute.

NOTE: The jury retired to the jury room, and the
following ensued :out of the presence' of the jury:

THE COURT: See if you can develop who was there
out of the presence of the jury, how many and who they were.

MR. SLAYTON: Your Honor, it is the plaintiff's
position in these suits that Mr. Lacks bought this barn; it
was brought there as a result of an agreement he reached with
Bottled Gas Company; that the barn was manufactured by Powell
Manufacturing Company, and what we're trying to show is that
these people had the complete control and supervision for
installing this barn and that Mr. Lacks nor his son had nothin
to do with it except that they operated at the direction of
these other people and did what they were asked to do and no
more. For the Court to take the position at this time that
our witness has to know by whom these various individuals were

-39-
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22.

1

2

3

4

employed, we feel places an undue burden on him 0

THE COURT: I a~ree he will have to say who ~]as
there at the request of Bottled Gas.

MRo SLAYTON: From that point on, should we elect
5

to go the route, we could call these people as adverse wit-

7 nesses and develop various roles they played in the installa-
8 tion of the bamo This man was there 0 He knows who was ther
9 by appearance" but he doesntt know the nzmes. We have been
10 over this with him, and he has told us the various roles Mro
11 Gregory played. I think to simply cut him off because of the
12

13

14

15

16

17

18

people working there as they were will be restrictive.
THE COURT: I'm inclined to think that is so. He

was buying this from Bottled Gas. I believe Bottled Gas will
be bound by that. It doesn't necessarily mean Powell will be
responsible., I think we will have to go further to show thato
I believe.he can show they came for the purpose of installing

19 it. Powell could have given advice, assuming it is tied in
20 later when they call these witnesses as adverse wi-tnesseso
21

22

23

24

25

MR. MOON: Object on the basis that this testimony
of this witness is basically hearsayo He is not the plaintiff
in the case and counsel for Lacks continues to ask questions
about what happened and what was said; and itts not shown that

-40-
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23.

1

2

3

4

5

6

7

this man knows. He may be repeating things his father told hi..
That is the foundation of what he has given here, which is
contrary to the depositions. He said his father took care of
most of the dealings with the Bottled Gas Company. That is on
of my objections to his testifying.

THE COURT: I told him to say what he heard. The

8 statements from them are not hearsay.
9

10

11

MR. THOMPSON: My objection is that Powell only had
one man and that was the driver, and he had nothing to do with
installing the barn. He brought it up there, but he didn't

BY MR. THOMPSON:
have anything to do with ita12

13

14

15

16

17

18

19

20

21

22

Q

man there?
A

Q

A

BY THE COURT:
Q"

A

Isn't it true that there was just one Powell

That is correct; the driver.
He'had nothing to do with the installation?

That is correct.

How many other men were there?
I'd say five from the gas company.

23

24

25

THE COURT: Does that clear it up; that there was
one man from Powell that took no part in the installation?

* * * -41-
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1

2

3

"
!

II
I

I curer was

25.

Q Mr. Lacks, how m<'tnydays prior to the time the
brought to your fatm was this footing constructed?

A I'd say two or three dayso
4

5

7

'Q When the trailer was brought on your father's

property, was that contractor there, the contractor who put

the footing down?

8

9

10

11

A

Q

A

Q

I beg your pardon.
Mr. Newcomb, was he present?

No, he wasn' to
werethere any people from Bottled Gas Corpo-

12 ration there on the day the curer was brought and placed?
13 A Yes, sir.
14 Q Do you recall approx~tely how many?

A Five, I think.

and sand was put down, how long was it before you put any

1.5

16

17

18

,Q After the barn was placed and after the plastOc

19 tobacco in the barn?

20 .A I'd say.two or three days; I don't know

the plant out before you put the tobacco in
that it was ready for operation?

21

22

23

24

25

exactly.
~.

Q Did anyone from Bottled Gas Corporation check
~

it to indicate '~--

-42-
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26.

A No,sir, I don't think so.

Q Did any representative of Bottled Gas Company

instruct you or your father not to use it?

A No, sir. After they hooked the current and

gas and what not, it was supposed to be ready to go. Whenwe .

filled it up, we were supposed to call and tell them it was

full.

Did you do that?

I did.

Whathappened?

In a couple of days, the guy from the factory

Q

A

Q

A

was back.

Q

A

Wasthis Powell or Bottled Gas?

No, sir, the factory man. Wedidn't have the

barn blocked off like it should be, and he showedme howto

block it off with fertilizer bags and rocks. He told me to go

ahead.

Q Did you proceed?

A I did.

Q Did they give you any instructions as to how

manydays to keep it in and the temperature?

A Yes, we had a chart to go by.

-43-



Q Wereyou in charge of the operation of the

heating unit and so forth?

A Yes, sir.

Q Did you complywith the instructions that came

with the curer?

A Yes, sir, I did.

Q Tell the jury what happened to this first

curing.

A The first curing, the heat didn It get to the

tobacco, and it rotted in the barn. The plastic cameup from

the ground and sealed the heat off so I called the company,

Mr. Gregory, and he was supposed to get a manup there from

Bottled Gas Companyto comeand fix it. So they cameup and

they tore the floor under the furnace roomup and put a patch

in it and put it downand said it was ready to go.

Q Wereyou present at the time they cameup

there?

A' To fix the furnace?

Q Yes.
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i: HENNO C. LACKS, JR. 30.1
! A We. took the tob.::.ccoout nr..d took it do~,;-n :Jcro,"]

4

5

(j

7

8

the hill there and saved some of it. So we filled it up D.~ain
and they c.:uneback and ~'lorkedon it againo The srune thing
happened ~ain. We lost the tobaccoo So the third time they
came and took the barn up. Before that, this guy asked mc.--

9 the same one that just lo.'allcedout awhile ago--did we want the
10 barn, and we said yes 0 They left.and were going to call back
11

12

13

14

15

16

17

to South Hill and they came back and said, "Don't worry about
the tobacco", that we would be cove.red, so they took the barn
up from the foundation again. That was on a Sunday afternoon.
What we had in the barn, they toolcthat out and throwed' it
down across the hill. They said we could put in another barn
on Monday.

--------- --'

H8'JNO C. LACKSJ JR. 38
- ...__ ._ .._-_._------ ---_._----- -------. -

7
Q Mr. Lacks, I believe you testified that the

8 first curing was ruined?

9

10

11

12

A

Q

A

Q

.Yes, sir.
How did you find out it was ruined?
When we went to take it out.
As soon as 'you saw it had been ruined, who

13

14

15

16

17

did you notify?
A Mr. Gregory.
Q Did anyone come to the f~ to look at the

curer and look at the tobacco?
A Mr. Gregory did •.,
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I did.

Westill couldn't get any heat in the barn.

Did you follow the prescribed procedure?

What happened to that curing?

It messed up too.

You say "messed up", were you able to sell

* * *
HENNOC. LACKS,jR.

Q Did your f athe r refill this barn with the

tobacco after they made these adjustments?

A Wedid.

Q Will you state to the jury what happened to

that curing.

A

Q

A

Q

A

Q

41.

any of it?

A

Q

A

Q

A

Q

A

Q

A

No, sir. Wethrew it away.

What did you do then, after that loss?

Wecalled the companyagain.

Which companyis that?

Bottled Gas Companyin South Hill.

What happened after you called them?

They comeand done somemore work on it.

Whocamethat time?

The same people as the first time.' I don't
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mow whether the same guys or different guys but some from the

companywas there to adjust it.

Q Have you seen any of those menhere today?

A I saw one sitting on the bench awhile ago,

but the guy sitting behind you was present. He told me the

. last time when they took the barn up that we would get paid

for the tobacco. He was there.

Q This man?

A Yes, sir. He was present when this boy told

me. They called the company.

Q Wasthat after the second time?

A That was the third time.

Q Mr. Lacks, do you mow approximately howmuch

poundage you can cure in this barn per curing?

A No, sir, I wouldn't mow. I could guess but

I really wouldn't mow.

MR.MOON:I don't think it's proper. If 4e

doesn't mow, he shouldn't guess.

BYMR.KEELING:

Q Mr. Lacks, with reference to your poundage,

starting in 1965, that you marketed, what was your total

allotment for 1965?
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43.

1

2

3

4

A

Q

A

BY THE COURT:

1968 was 9,656 pounds.
Was that .the amount you sold or your allotment.
That was the allotmento

5

(i
Q Nine thousand and what?

7

8

9

A

BY MR. KEELING:

Q

9,656 poundso

Was that the pounds you sold, the number of
10 pounds you sold?

tional amount that year?

11

12

13

14

15

16

17

18

A

Q

A

Q

A

Q

That's right, yes, sir.
And the allotment was how much?
.It Was 8,795 poundso .That's with ten percent.
Was your father allowed a ten percent addi-

Yes, sir.
Does the A.S.Co Office require that the ten

19

20

percent that was allowed in 168 to be deducted from the '69
allotment?

21 A No, sir, you can have ten percento If you go
22 over that, you deduct it•

. 23 Q Since you used it in 1968, the requirement is
24

25
that it be deducted from the following year?

-48-
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1

2

A

Q

Yes, sir.
And the total ~ount to be deducted from the

3

4

1969 allotment was how much?
A 861 pounds.

5
Q After the AoSoC. Office deducted the 861

7
pounds from 1969~ what was the total poundage allowed for '691

8

9

10

11

12

13

14

A

Q

pounds sold?
A

Q

A

Q

lOp845 pounds.
How many pounds did you actually sell, total

8,934 pounds.
How many pounds were you short for 1969?

1,911 pounds.
What did the tobacco that you all put on the

15

16

17

marketp that is your 1969 tobacco, what did it average that

year?

18

19

A

Q

Around sixty-five cents.
I am speaking of the tobacco that you raised

20 in 1969. That was how much?
21

22

A

Q

Read that again.
What Itm asking is, the crop that you raised

I

23

24

25

in 1969 and you put on the market, how much did that average

a pound?

-49-
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1

2

3

A

Q

A

Sixty-five cents, I believe.
Do you have your sales tickets?
Yes, sir, right here.

45.

4

5

(j

MR. KEELING: We will let counsel on the other side

look at these.
MR. MOON: I'm sure these are authentic insofar for

7

8 whatever purpose-~I think you can go ahead.

9

10 Thompson?

'J;HECOtJRT: You don't have any objections, "Mr.

11 MR. THOMPSON: For what purpose are they.offered?
12

13

14

15

16

17

18

MR. SLAYTON: They are offered to show the loss
sustain. He lost two and a half acres of tobacco, and that
loss is reflected in the sales tickets.

THE COtJRT: Are they sales tickets for the year?
MR.. SLo\YTON: Yes, sir.
MR..MOON: I will agree to admitting them for tl'le

19 purpose that they are what they say they are.
20 THE COURT: All right.
21 BY MR. KEELING:
22

23

Q

identify them?
I ,hand you these tickets and ask if you can

24

25
A Yes, sir, I can.

VIVIAN P. NEAL
COURT REPORTER
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18
: \ 19

20

21

22

23

24

25

460

Q \oJhatdo they represent?
A They represent old tobacco sales.

Q When you refer to "old tobacco", what year was
that raised on your farm?

! '67 or '680A I'd say

Q Now',have you totaled up the total poundage of
old tobacco that was put on the market in 1969?

A" Yes, sir.
Q How many pounds?
A 5,036 pounds.
Q And what did this old tobacco bring based on

these ticl~ets?
A $3,2560500
Q In other:words, you testified previously that

in the sale of your 1969 crop that you were short 1,911 pounds
,

and you. are testifying now that you had to use tobacco that
you rai&ed in '67 and '68 to make up the shortage caused by the

I

tobacco that was ruined in the curers?
A Yes, sir.
Q Did the old tobacco that you sold, did that

bring as much as the 1969 crop?
A No, sir.

-51-
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1

2

3

4

5

(j

7

8

9

10

11

12

13

14

15

16

17

18

19
. ,

20

21

22

23

24

n"

47.

Q That old tob~~co, how much did that avernge?
A I think it was sixty-five cents, but I'm not

sure.

Q What was the average on the 1969 crop? You
said the old tobacco brought an average of sixty-five cents.

A I believe seventy cents.

Q Going to your 1970 tobacco production, how
many pounds were you allowed? Can you state to the jury how
many pounds you were allowed for 1970?

11,052 pounds.

How many pounds were you able to put on the

9,108 pounds.

How many pounds was that short of your total

1,944 pounds.

How much did your father average on that

I believe it was seventy cents.
Did you say the A.S.C.Office also allowed

additional ten percent poundage in the year

48

1 A Yes, sir.

'.



***J I I I GREGORY 53
The wi. tness, J. I. GREGORY, having first been swornl,

12

13

14

15

on examination, testified as follows:
DIRECT EXAMINATION

,BY MR. SLAYTON:

16 Q Would you please tell the Court and members of

17 the jury your name, sir.
18

19
A

,Q

J. I. Gregory.
Where do you live?

20 A Chase City or near Chase City~ RoF.D.

Q What kind of work do you do, sir?

A South Hill. I have a sub-office in Chase City,
. .. b ff. . 154a sales off~ce, not the account~ng off~cco The su -0 ~ce ~s

21

22

23

24

25
.J.

A

Q

11m a salesman for Bottled Gas Corporation.
Where is your operation located?

2

3

ur~er the South Hill office.
Q How long have you been in this bus ine.ss?

7

8 Gr,egory?'

4

5

6

9

10

A

October of 168.

Q

A

Q

I think from in 1969, I believe it was 168,

Are you still in that same busine.ss, Mr 0

Part-time.
Mr. Gregory, were you in Chatham in 1969 when

11

12

they had a demonstration of various barns that were being

offered for sale there?
13

14

A No, I was not there.
.._ .- -,~,~.-.. -. __ .-.". ,.,__ ...~.__...._.r~~r.---
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.l'~

[/ Q
15

Lacks?16

~~en did you first become acquainted vnth Mr.

17

18

A Shortly after the demonstration you mentioned
in Chathall. The Powell representative infonncd me that he had

19 interviewed Mr. Lacks at this demonstration and he ,",'Quld
20 p~bably be interested in a purchase of a barn. Our company
21

22
was the distributor for,this general area. I went to see Mr.
Lacks.

Powell that gave you that information?

23

24

1

2

3

4

Q

A

A

Q

, ,What was the name of the representative of

55Mr. Edwards.
Is he here today?
Yes, sir.
Is that gentleman sitting back behind me?

5

6
A That is right.

7
Q Were you present at Mr. Lacks' farm when the

8 barn was delivered?

9

10

A

Q

Yes, I was thereo
Was any other representative of your company

11 there on that day?
12 A Yes, sir, I think it was five, four or five.
13 I believe it was five.
14

15
Q

A

Do you recall their names?
I can't say that I do all of themo Charles

17

16
Wr~ght, in our Service Deparbnent. and he was kind of in
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Hl

In
20

21

charge of pracin~ the barn. In fnct, he too~ the leDo. I had
done some of this work before, and his assistant, I thinko He
had either three or four other men with him from our Service
Department, from Bottled Gas Corporation.

22

23

24

25
1

Q

that field?
A

Q

Does Mr. Wright still work for the company in

That's right.

Hhen you sella barn like this, Mr. Grc~ory, 56
2

3

4

5

do they come equipped with the polyethylene that you put down
on the floor before you put the barn on the foundation?

A Customarily they doo This was supposed to be
in the b~-n when they got there.

7
Q ~lho furnishes the polyethylene that you use i

8 preparing the foundation before you set the barn down? Is it
9 the manufacturer?

10

11

A

Q

The manufacturer.
Do you know anything about the type of poly-

12 ethylene they furnish?
13 A No, Itm not familiar with the different typeso
14

15

16

17

Q Did you stay at this site': from the time they
got there with the barn until they finally placed it on the
foundation?

18
A Yes, I was around. I didn t t assist in the

19 mechanics of it, but I was around.
___ .lL... __. . ... ------.-.----" .-- _.- ... - "--'- ."--' - .•.• ---.--.----.-- .•--.- ••--.-.
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A Yes, I think--as well 'as I recall now; the

first time I went back was after they had started curing with
I

it and they were having difficulty, and Mr. Lacks, his son,
icame down to my home.

Q Is that this man here?

A Yes, sir. He came at night to tell me that

on~ side of the barn was curing, and the other room was not,

and I immediately called that night, the manager of our Service
. I .

Department, and he sent somebody out there.

Q Did you go out there at a later time?

A Later, not when the service man went. I did

go Ion several occasions, probably during the_,next few weeks.

I didn't follow that service man that went out there, following
i .

my telephone call or follo~ng his visit that night.

Q When you sent out to where this barn was, from

your observations, could you determine whether or not it was
I

being operated according to the instructions?

A I don't say that I can be positive whether it

was. After our service man had been out there, after his first
. I

I
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l

59.

No.

Did you talk to this young man about any loss

A

Q

vi,sit to me, telling me he was having trouble with one side of
!the barn, one of the rooms, I went out there to observe, more

tJan anythirtg else and as near as I could tell Mr. Lacks was
,I "
out there and he had the book of instructions, the book to go
Iby and he said he was following it~ That~s all I can say

ab'out tha t.
I

1
of tobacco they had suffered?
" I

I

Q Did you ever talk to him about throwing any of

t~et~bacco away as a result of the failure of the barn?

I'd say

No, I have never said anything about--Mr.

I'd say around 1700 to 2,000 pounds.

How ~any pounds of tobacco would this barnQ

'A

I A
Lacks on one occasion when he was telling me about the loss

I
he had had-~he wanted to know, he said, "I guess you are

I
covered by insurance", and "I said, "That's not my department.

1
I:don't know", and I didn't know.

I

Icure under normal operating conditions?,
I
I

I
Ia~out 1,000 pounds would be a full load for it, it averages
I "between 1700 and 2,000.

Q Aside,from that first call you'testified to
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that you made to this service man, were you contacted about

any other difficulty that Mr. Lacks experienced in the opera-

tion of the barn at later. dates?

A Yes, sir. I don't recall whether they

finished curing that barn or whether it was the next curing

or not. He was having difficulty again. He came down there,

he didn't have a telephone at that time. He knew where I

lived, and he came to my house and said the other side, the

other room was not curing properly.

Q Did you go out to see what was wrong?

A No, I had the service man go out.

Q Were you there on the Sunday that they lifted

the barn up from the foundation to do some work under it1

A No, I wasn't there.

Q Now, when this barn was put on its foundation,

right after it was delivered, was the direction and control

of placing the barn on the foundation under the supervision of

Bottled Gas Company?

A Yes, sir, I think so. That is where they give

instructions how to operate it after it was placed.

Q Well9 I was talking about placing it on the

foundation9 setting it up to get it ready to start operation.
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..
A I would think our men did it in this instance.

MR. SLAYTON: I have no further questions.

CROSS-EXAMtNATION

BY,MR. MOON:

Q Mr. GregorYt you furnished Mr. Lacks or some-

one in your company furnished Mr. Lacks the instructions for

prepaTi~g the foundation?

A Yes, sir.

Q Did your men have anything to do with the

pr~par~tiori of the foundation?

A None whatever.

Q You actually were the person that went to see

Mr. Lacks when you heard he wanted the barn, is that correct?

A That's right.

MR. MOON:

admissible.

I offer it into evidence. I think it's

THE COURT: Accepted.

BY MR. MOON:

Q Mr. Gregory, you all worked on the barn. Did
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1

2

3

4

5

7

8

9

10

11

12

you ever have a conversation Hith Hr. Lacks as to whether or

not the barn had cured any tobacco?

A One of our service men, I believe pro bably--

. the last barn of tobacco--he was instructed by our manaeer to

ch~ck that barn ~veryday during that curing to see that the

instructions were properly carr~ed out which he did •. After

that date, Mr. Tudor and myself called on this Mr. Lacks at

Charlotte Court House where he worked j the place he worked,

and he told us that; they had cured a first curing of tobacco,

that was the last one I think, and he thought that turned out

nicely.
13

Q Mr. Gregory, was anything found that was wron_
14

15

16

17

18

with the ba1"1l when it was checked out when the trouble devel-

oped?

MR. SLAYTON:Objection. Mr. Gregory previously

testified that he was not actually there when these repairs...
19 were being made.

20 BYMR.••MOON::

21 Q Did you ever go there when they were checking
22 on why it wasnUt curing?
23

A No, I went by there two or three times while
24

25
it was in the process of curing but not at the time it was

-61-
VIVIAN P. NEAL
COURT RtPORTER



1

2

3

4

l'

giving trouble. The time. it was giving trouble, Mr. l.•acks

got in touch with me, and I had the service man go out there.

I didn't go out there at the time the trouble was taking

placc.. 1was. there betto,Teentimes to see if things were going

all right. just to inquire.
6

7
Q Whenthe barn was delivered and the poly-

8 ethylene was not with the barn, what did you do about the

9 polyethylene?

10 A Well, they wanted to get the barn down that

11

12

13

14

15

16
17

18

night. The driver brought it up there, and he had to leave

• •and he d1.dn't want to leave until the barn was placed. He

went one way and Mr. Lacks, Jr., here, the other way. It was

late and most places had closed. They were trying to find

somewhere that they could buy some polyethylene. He was

successful in. finding somebody that would open up and let him

have it..

,.,

19

. 20
,..... . L~.__....

EARL TUDOR

Q

A

Mr. Lacks bought the polyethylene?

Yes 11 that is right •

64
•••• \oO • ..-,~ ,' •••••• ;: •••• , - "

18

19

20

21

22

23

24

MR. SLAYTON~I would like to call Mr. Earl Tudor

assn adverse witness.

The witness, EARLTUDOR,having fir st been duly

sworn, on examination, testified as follows:

_62-
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1

2

3

4

5

()

7

8

9

10

11

12

13

14 ..
15

16

17

I
18

19

20

21

22

23

24

25

DIRECT EXP~INATION

BY MR. SLAYTON:

QWould you tell the Court and members of the

jury your n~e, please.

A Myname is Earl Tudor.

Q Howold are you,_ sir?

A Thirty-nine.

Q By whomare you employed?

A Bottled Gas Corporation of Virginia.

Q Howlong have you worked for them?

A Nine years.

QWhat is your job?

A Service man and tank truclt driver •

Q What duties do you perfonn as a service man

and driver?

A 1deliver gas on the bulk truck and service

work~installing these barns and anything that comes to hand.

Q Have you had any training that qualifies you

to do this service work?

A No'~sir, nothing but what I learned through

the 1e&rsQ On the barn, I went to school for the Powell barn •

Q .Howlong did you go to this school for Powell

VIVIAN P. NEAL.
COURT RItPO"Tlt"
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A No, sir.

Q Were you present on the farm of Mr. Heno Lacks

when the barn was delivered there in 1969?

A No? sir.

Q Did you ever go to that farm while this barn

was there?

A Yes? sir.

Q When did you go there?

A You mean what date?

Q What was the occasion for your ~oing there?

AThey were having problem~ with the foundation.

Q Just tell us what you did when you went there.
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A It was on a Sunday, my boss man told me he

wanted me to get ready t~ go up there to see what the problem

was. When ~e got up there, we had to jack it up and get to

the foundation and the polyethylene and sand had to be redone.

One side had blew up.

Q Who brought the polyethylene to do the job?

A I can't answer that.

Q Was it furnished by your company?

A I don't remember about the polyethylene.

Q How many people from your company were up

there doing the work?

A I said it was five of us, maybe six.

Q Is that the day on which you jacked the barn

up and moved it off the foundation?

A Yes, sir.

Q How many times did you go up there to do this

work?

A Just that Sunday.

Q That's the only time you went?

A Not the only time I went, but ~o do that job

to get the foundation right.

Q What other occasions did. you go up there?

-65-
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A Well, our manager sent me back each day for

three or four days while the curing was going on to help Mr.

Lacks to see if I could give him arty points on it.

Q Which Mr. Lacks were you dealing with?

A His son her~.

Q This man?

A Yes, sir.

Q Were you there when they ha~ thrown some of

the. tobac~o away?

A Yes, sir.

Q How many times did you see that they had

thrown tobacco away because it had been ruine~?

A Sunday, that was thrown away and a few rack~

under the shed there on another curing. That's all I seen.

Q When you got thereto do the work on that

Sunday, W?S the tobacco in the barn?

A Yes, sir.

Q Who took it out?

A Employees of Bottled Gas of Virginia took out

some. They taken it out and laid it out in piles.

Q Who took it out exactly? I'. a little con-

fused.
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A Myself, f~r on~.

Q And, who else?

A The other ~mployees that were there.

Q Did you put it back?

A No, sir.

Q Why?

I A I did what my boss told me to do.

Q That's what we're trying to have you tell the

jury. You took it out and didn't put it back because your

boss told you not to?

A He told US to take it out of the barn, and

that's what we did and night had come on and thatis where we

left ft.

He was there at the time he told us.

Did he leave or do you remember?

I don't know

Was it as much as a half a barn of tobacco?

It was a barn of tobacco.

A full barn?

Yes, sir.

Was your boss there. the man that told you to

Q

A

Q

A

Q

take it out?

A

Q

A He was there part of the time.

whether he stayed until we finished or not.
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Q When he left, who was in charge?

A I don't kn~w. He'just told us what to do, the

procedure, and we went along with it. Nobody was appointed in

charge.

Q Do you kno~ anything about curing tobacco and

farming and that sort of thing?

A I have been on one all of my life. I know a

little something.

Q Well~ what I'm trying to find out is if your

boss said anything about saving this barn of tobacco that he

told you all to take out?

A He said they could rearrange it and put it in

acobventional barn the next day, but I don't think they did.

Q He didn't tell you all to go back and do it?

A N09 sir.

MR. SLAYTON: That's all.

CROSS~EXAMINATION

BY MR. MOON:

Q Was Mr. Lacks present when you w~re ~orking

on that barn?

A Mr. Lacks?

Q This one or the fath~r7

"68-
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A Yes, sir, Mr. Lacks was out there and Junior

was there also.

Q They were there when the tobacco was taken out

of the barn?

A Yes, sir. 1 don't know whether both were

there, but one or the other was there.

Q Was it necessary to take the tobacco out of

the barn to fix it? You had to jack it tip?

A That's right.

Q You said someone said something about hanging

it in another barn. Did Mr. Lacks know that?

A He was told that.

Q Mr. Lacks was told to hang it in another barn?

A Yes, he was told that.

Q Atter you put the barn back down on the found-

dation that time9 did you have to come back and check on the

barn 'again?

A After we put it on the foundation that Sunday?

Q Yes.

A I come back the next week when ihey had a

curing in there.

Q How many days dtd you come1
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tobacco in the barn at that time?

1

2

3

A

Q

I'd say from thrce or four.
\tlhat did you observe about the curing of

4

5
A It looked lll~e a normal curing of tobacco.

6
Q Did'you have any conversation with this Mr.

1. Lacks about how the barn cured after you fixed it?

8 A Yes, sir, up at the school bus shop, I asked
9 him"'-I asked how it turned out, and he told me it cured all
10 right.
11 Q Mr. Lacks has denied ever making any staternen
12

13

14

15

to you such as that, ~e you sure?

A ~ Yes, sir, he told me standing in the school
bus shop_

16
Q

A

Who was present when he told you?
Mr. Gregory 0

.
" ,

. \

MRg H)ON: That's all~
"' --~""'--"'. ~ '.•..•..... ,. '.

* * *

. ,.
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78.

W. G. EDl'IARDS

.The. witness, W. G. EDHARDS, having first been duly

sworn, on examination, testifie.d as follows:
DIRECT EXAMINATION

BY MR. SlAYTON:

the jury your name, ple.ase.

Q \-louldyou tell the Court and the members of
6

7

8

9

10

11

12

A

Q

A

Q

A

w. G. Edwards.
Whe.re do you live, Mr. Edwards?
Wilson, North Carolina.
What is your business or occupation?
I am employed by Powell Manufacturing Company

13 as a Territory Manager.
14 Q What do your duties consist of?
15 A Assisting in sales or representative of the

company in ev~ry way.
16

17

18

19

Q

A

How large a ~erritory do you represent?
Inv690 all of Virginia and Northeastern Nort

20 . Carolina 0 .

. ',. 1
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W.G. EDWARDS 80.

Q Whose duty and responsibility is it to see

that the barn is set up on the site properly?

A The dealer's.

* * *

W. C. EDWARDS

BY MR. SLAY'TON:

Q Are 'you familiar with the transaction between

Mr. Heno C. Lacks and the Bottled Gas Company?

A No, sir.

Q Did you see Mr. Lacks or his son at the demon-

stration that your company participated iti in Chatham?

A Yes, sir.

Q Do you rem~mber talking to them there?

A Yes, sir.

Q Did you represent to them there that the barn

would cure tobacco in the customary manner and do it in a

proper way?

A The barn will, yes~ sir.

Q Will the barn do that if it's improperly

placed on the site?

A There are specifications for it to be installed.

Q Who prepares the specifications for the instal-

l~tion -of the barn?

A We prepare the ~peclfications~

Does your company play any role in the actual
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installation qf the barn?

A No, sir, other than delivering it.

82.

Q At the point of delivery to the farm, does

your company have any other role in ,this transaction at all?

A No, sir.

Q Did you e.et visit the farm of Mr. Lacks after

this barn was delivered?

A Yes, sir.

Q Was the barn in operation when you arrived

there?

A No, sir.

Q Did anyone g6 with you to visit this particular

barn?

A I was there on a Saturday, I believe it was,

and there was someone from Bottled Gas there that met me

there.

Q What was the purpose of your visit?

A They asked for help, that the barn was not

pr~perly curing.

Q Did you inspect the barn?

A Yes, sir. ..

Q Were you able to determine what was causing

the ba~n to function improperly?

A What I thought it w~s, yes" sirQ

-73-
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83.

Q How long have you been engaged in this busi-

ness?

A Six years.

Q Did you inspect the barn?

A Yes, sir.

Q Had any work been done on it before you began'

your inspection?

A I couldnVt answer that. I got there after the

barn was installed, and I went there only on a call for

assistance.

Q What did you d~termine to be the cause of the

malfunction in this particular barn?

A In my opinion, the vapor barrier had created

a problem of. its own in thereby reason of the fOundation

that was not properly fixed. To the naked eye, it may have

looked all right at that time. Idid find long jagged pieces

of rock that a~e not supposed to have been in there that

could easily have torn that.

Q Did you observe any of th~ tobac.co that had

b~enthrown out?

A I dori't believe I did.

Q Were you there more than once?

AYes, sir.

..74-
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Q What was the occasion for your next visit?

A The first day t was just told wh~t was wrong,

and the ~econd day I came back to help alleviate the problem.

That was my second visit.

Q What did you do on your secott~ visit?

A We jacked the barn up, and I got under it and

cleared out everything Under there. It was obvious that the

vapor barrier had been punctured. With Mr. Lacks' permission,

.we jacked the barn up and cleaned out everything and redid it

completely and getting all the old two-inch layer off, that's

where 1 found the jagged rocks. To my knowledge, it was re-

done and should ha~e perfotm~d all right.

Q Who furnished the material to do this work on

your second visit there?

A Bottled Gas. You mean the new vapor barriers?

Q Yes. When you company sells one of these

barns, do th~y customarily have the vapor barri~r~ in them?

A Yes, sir.

Q That's part of the p~ck~ge?

A Yes, sir.

Q Did you talk to Mr. lacks about the losses

suffered as a result of this?
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A I don't rec~ll talking to him about it. He

did brirtgit up to me, but there was no way I could talk to him

about any losses.

Q Were the other people there, who were .doingthe

work to try to correct the difficulty that Mr. Lacks had been

having with this barn, employees of Bottled Gas Company?

A Yes, sir.

Q I believe you sai~ earli~r that the dealer

has the responsibility for properly placing the barn on the

foundation when he delivers it to the farm and not your

company? .

A Yes, sit.

MR. SLAYTON~ Thank you, Mr. Edwards.

CROSS-EXAMINATION

BY MR. MOON~

Q Who had the responsibility of preparing the

foundation.

A That would be up to the dealer and the custo-

mer.

Q It is in testimony here that the customer

prepared the foundation. ts that contrary to your usual expe-

rience1
,
A No, sit.



86.

CROSS-EXAMINATION

BY MR. THOMPSON:

Q You sell the barn to the dist~ibutor and the

distributor sells it to whoever he wants?

A We sell it to the dealer.

Q You don't have anything to do with what arrange-
ments the dealer makes with the customers?

A No, sir.

Q There ~as bothing wrong with this barn, was

there?

A N()~ sir.

* * *

MR. SLAYTON 93.

This barn will hold 2,000 pourids on

each curing. There is no dispute that these people lost three

ctirings, no dispute here~ Your Honor, of the testimony of

Bottled Gas empl~yees who said he weat down Sunday and, under

the direction of his boss, he and the other members of the

crew took the tobacco out of the barn and laid it on the

ground. He said they took outa full barn. We have proven

that the tobacco grown by this particular farmer in 1969 on

that farm soid for seventy-cents a pound, and the oid tobacco

that he had grown the year before, that he had put in there

to complete his allotment, sold for sixty-five cents. That
-77-
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1 jury is not r;oing to go out, if they give us n,nm.mrd and ~ivc
2 U~ cX.:lctlywhat t~eask for and in n\l1ttcr~ofthia kind, i.t's
3 up to them, if they find for Nr. Lacks, to fully and fairly
4 compensate h~ for what they think is reasonable under evi-
5

Ii

7

8

9

dence. It doesn't have to be proven to a mathematical cer-
tainty. The.re is an abundance of evidence to allow them to eo
in the jury room properly instructed by the Court and mcl<e the
determination. They know how much tobacco he lost aridknow

10 what his tobacco sold for. We would hope. the Court would
11 overrule the motion made. by Mr. Moon and Mr. Thompson on

THE COURT: First, I direct a verdict for the
12 behalf of their clients.
13

14 amount of the bill claimed by Bottled Gas Company for the
15 amount owed by Mr. Lacks. Of course, as to the motion of Mr.•

151 Fed. 2nd. 939

the other motion. I am disposed to let that go to the jury
and maybe they'll resolve it~ I.wrote you letters on three

.Federal decisions, Fairfax against
20

18

19

Thompson, that should be sustained. I am more concerned abou
17

.•.0

21 of the Fourth Circuit Court of Appeals of Virginia. They
22 said there was a local monopoly; ~hat he could only get it in
23 .that are.a from o~dealer and that t-tas a monopoly. Thatto1QS
24 lSlFed. 2nd. 939. The second case is Fralinv. American
25 Cyanide. That v s 239 Fed. Supplement 178. They hold that

-78-
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1
where there is generally a quality of bargaining power between

2

3
the parti~s, the agreement is valid. They recognize it as to

4

5

(l

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

~ 25

be public utilities in public services. The other case is
Motels, Incorporated v. Howard Johnson, 373 Fed. 2nd. 375.
That's the Fourth Circuit Court of Appeals. They enforced it
and refused to enforse the contract against liability. There
is much more authority, Mickie's Juris Prudence 13, Page 127 0

the 1970 supplements. There is nothing in the main volume.
The parties in that limits his liability except as to conmon
carrier, I will overrule the motions, and I'll take a new
look at it if the jury sustains the motion.

MR.. M:>ON: I except to the ruling of the Court.
MR. SLAYTON: I'm sure you will, hear Us again. In

American Juris Prudence, Section B, this has been before a
Virginia Court four times and only one passed on the old rail ••

,
road case, 172 Virginia and it went around and 192 Virginia;
the same points were raised in 196 and then in 209.

MR. MOON: We rest nOW'1I and I'll renew my motion
without restating it.

THE COURT: 1011 overrule the motion. We can now
take up the instructions.

HR.. MOON: Object and except.

-79-
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* * *
(IN COURTROOM)

NOTE: At this point the Court reads the instruction.s

think we should know.

JUROR: I feel like we should know if the foundation

NOTE: At this point counsel approaches the bench

97

NmV'9 you

-1'-_.- ..•• ~ ._

NOTE: After the jury retired to consider their

JUROR: I want to ask a question. I am confused

it was fixed that second time?
THE COURT: I can't comment upon the evidence.

THE;COURT: I can see you are confused.' You are

THE COURT: You are now ready to retire to your

jury room to consider your verdict.

hereby omitted.

to the jury and this, including the arguments of counsel, is

on the damages of the two curing. Did the barn do good after

was damaged and if a good curing was .put out of the barn. I

proper in asl(ing the question. All I can say is that you have
to resolve the test~onyas best you can as to what evidence

and a discussion takes place off the record.

proper based upon the evidence and instruction.
was introduced and come up with a verdict that you think is

may retire to your room and take the instructions withyoue

verdict the following ensued~
-...,;"...,.':- ~_._-~----._._~"' --.r- - - --q--__.:..~_.,;;.. ~.._ ,~._.

17

18

19

20

21

22

23

24

25.

1

2

3

4

.. 5

()

7

8

9

10

11

12

'13

14

15

16
11

.'-"'~--'--"", '--"'~'-"'-~' .~--
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18

19

20

21

22

23

24

25

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17
. 18

19

MR. MOON: \olhat 1 would .L1Ke t:o st:at:c I:or \.lte

record--Your Honor said I could after the juror asked the
question--I movodthe Court to instruct the jury that they
could only award damages to Mr. Lacks based on the loss that
actually was sustained in the curing of tobacco that spoiled
because of the negligence of Bottled Gas Company; that Lacks
could not be awarded any sum in this case for losses due to
failure to raise crops in future years, but that he can only
recover for such damages as he sustained through the fnilure
of this tobacco barn to cure his tobacco properly.

THE COURT: Didn't the instructions cover that?
MR. MOON: What I am saying is this: The jury was

confused. I believe there was improper argument that led the
jury to believe that Mr. Lacks eould recover for things not
related to the actual losses at the barn~

THE COURT: I understood the question to be that
they they wanted to know if some of the repair work was
effective and if a successful curing was gotten from the barn.
I don't think he was confused as to the question you raised.
I didn't hear what Mr. Slayton said. Do you wish to reply

to tha~ Mr. Slayton?
MR. SLAYTON: My position on the statement made by

counsel for Bottled Gas Company is that my argument was based
on the testimony which was offered without objection when Mr •
Heno C8 Lacks9 Jre testified concerning the production and
... ,.. ,,~.... .__ •........' ...~,...-._. - .---
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20

21

22

23

24

25

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19
, 20

21

crop allotment for his father's farm in 1968, 1969 and 1970,
and these figures were before the jury,as well as the averages
that the tobacco sold for in these respective years.

During the course of Mr. Lacks' testimony, some
con~roversy arose concerning whether or not these figures
were hearsay and the Court allowed us to proceed when we
represented to the Court that at the proper time we would
bring a representative from the A.S.C. office here to verify
the figures.for the Court and jury. We again went through
the entire list that we had and had p~eviously offered and
they were again accepted without objection, and we had this
proof prepared in a type written paper that we were using and
carefully presenting this to the jury in an orderly way.
There was no objection to it. I assumed, in argument, that I
could argue these losses as a part of the damages that Mr.
Lacks had sustained. All we said was that Mr. Lacks, in 1968
and 1969,had produced more tobacco than he was able to sell
under the law and as a consequence of'that labor and effort
expended on his part, he had this tobacco stored on his farm--
sort of like money in the bank-~and when he sustained the
loss occasioned by the negligence of Bottled Gas Company he
was able to sell up to the ltmit allowed by the law because
of his previous efforts. He was able to sell what he was
allowed to sell then. In the following year, 1970, he was
not able, through his efforts, to sell what he was allowed

.~_.~_"-"'.,-.." ....•.~~ - _..... "' -,_ .
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22

23

24

25

1

2

3

4

5

6

7

8

9

10

11

paid for that too because they could.n't come in and take the

)

1 benefit of the labor he had expended because he was forcsightc,j
. . h. 100enough by the fact that he over produced and saved ~t for t 1S

eventuality and the objection being raised that we should be
limited to only what the barn destroyed.

The other side of that argument is that if the barn
had destroyed two and one~half curings and he had marketed
everyt~ing the law would allow him to sell and suffered no
loss, that is not fair either. 1 say again that 1 said
nothing to the jury that had not previously been presented
to the Court and jury.

MR..MOON: If your Honor please, first of all, my
12 point is still, do you, Mr. Slayton, feel that they can recove
13 for more tobacco poundage than was lost in the barn?
14

15

16
now?

17
,.::_l. _

THE COURT: It is too late to correct it now.
MR. MOON:' May 1 make my objections and exceptions

THE COURT: Yes.

.....'.__.".._._ .. w._ __...-._._- _ ~_.-' __. ,".-.- __ _._.-0 __- .

***
'~-
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103.

MR. MOON: If your Honor plca$e, Bottled Gas

reason that they have failed to sufficiently prove damages

the reason that the evidence ~ailed, as a matter of law, to

in the barn itself. The contract is very specific, and the

Bottled Gas Corporation, by counsel,

omission.-of certain evidence offered; for the error of the
Corporation which counsel objected to at the time for the

give the plaintiff a new trial for the error of the Court in
stated; the verdict is contrary to the law and evidence, and
moves, the CoUrt to set aside the verdict for the reasons

refusing to grant the instructions offered by Bottled Gas

and failed to prove all elements necessary for the jury to

Bottled Gas Corporation to Lacks. It specifically states that

arrive at damages.

verdict cannot stand for that reason; and for the further

profits, delays, expense, and made reference to products used
they would not be responsible for damages such as loss of

for the further reason that the contract of sale excluded

and negated any liability for negligence on the part of

disclose negligence on the part of Bottled Gas Corporation;

that the verdict is contrary to the law and eV1dence and for
final judgment for Bottled Gas Corporation upon the grounds

Corporation, by counsel, moves the Court to s~t o~ide the
Iverdict of the jury in favor.of Heno C. Lacks nnd enter up

1

2

:I

4

5

(i

7

8

9

10
11

12
. , 13

14

15

16

17

18

19

20

21

22

23

24

25
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2

3

4

5

7

8

9

104.

I

III Court in not instructing the jury that they could not award

I
,damngcs that included damages for anything that was not
destroyed in the barn or in the curine of t~ tobacco in
question; and for the further reason that the verdict is
excessive. I might add that the most possible tobacco that•

could have been lost is five thousand pounds and his own
testimony was that seventy cents was the highest they ever
sold a pound of tobacco for and it couldn't have been over

10 $3,500.00. I make that motion at this time and ask the
11 Court to consider it•.
12

13

15

16

17

18

19

20

21

22

23

24

25

THE COURT: I will take your motion under advisement
and wait until 1 hear from yougeritlemen.

* * *
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