
.;(\'5 '/0., \~" CLERK
SUPREME COURT OF. VIRGINIA

IN THE
SUPREME COURT OF VIRGINIA

AT RICHMOND

RECORD NO. 730592

A ..E. SLAYTON, Superintendent,
. VIRGINIA STATE PENITENTIARY

Appellant
-v.

JOHN ADAMS HAYES
.Appellee

APPENDIX

WALLACE G. DICKSON
Attorney for Appellee
BENJAMIN N. A. KENDRICK
On Brief

I

f

I

Supreme Court Building
Richmond, Virginia 23219

I.

.EUGENE P. HINES
121 2nd Street, N.E.
Washington; D. C.
Of Counsel



APPENDIX

TABLE OF CONTENTS

Letter to Assistant Attorney General Concerning
Agreement as to Additional Pages to be Inculded
in the Appendix
Transcript dated March 14, 1973, filed May 16, 1973;
Statement of the Court,
Statement of Counsel.
Testimony of John Adams Hayes,
Findings of Fact by the Court
Transcript dated April 10, 1973, Filed April 26, 1973;
Testimony of Ida Scafford and JosephA. Rollo;
Findings of Fact and Conclusions of Law
by the Court



LAW OFFICES

DICKSON & KENDRICK
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BENJAMIN N. A. KENDRICK
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December 6, 1973

Linwaad T. Wells, Jr., Esq.
Assistant Attarney General
.1101 East Braad Street
Richmond, Virginia 23219

Re: A. E. Slayton, Superintendant, Va.
State Penitentiary v. Jahn Adams Hayes
Recard NO'. 730592

Dear Mr. Wells:
Pursuant to'aur telephm.1e canversation af last

week and aur agreement as to' the recard on appeal, lam
gaing to'include far the recard far appeal pages 4, 5, 17,
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the March 14, 1973 hearing and pages ..3, 6-9, 19, 35, 36, 62-
64, and 73~76 af the April 10, 1973 tra'nscript.

These pages will be included in an app~pdix to'
my Brief.

'Please contact me if yau have any questians'an
the abave.

, "

,EPR:rr

cc: Clerk
Supreme Caurt af Appeals
Richmond, Virginia

;:p.~
Eug{ne P. Rine s



MR.DICKSON:That is my understanding.

Honor.
MR.HAYES:Yes, sir.

THECOURT:All right, sir.

Anything you want to say?

MR.DICKSON:Your Honor, there haa been a

Motion to Dismiss filed. I 88aune the Court wants to hear

argument first, or do you want to take testimony?

THECOURT: I think we ought to hear the entire

thing. I will take your Motion to Dismiss under c.onsidera-

tion after all the evidenc.e'1s in./There are certain

allegations in the petition whic.h I feel makes a
•••••....-~~~_ ••••••••••_'~~'iild ll;fil_~~~~4~~~.... ~~."._".

"p:~~~~!~,,~:n'N:J.ll&~~~!,'~~~~",!.~t.~~~~~~~2:~::~~~;o~.~~.~as
not dlsmlssedon the record..! So go right ahead.

~~.:wr-fl(A_:;t-~~-I'4>.,~~~;;'.~~--;~~~j~~f,:;::.:l:?if1f+:~~~f~.)-:t"'~(lJ~~~~.- .•~;,~~.~~~. I" .. ,,,, ..~."""' •..,...,....,..,~.

MR.DICKSON:Your Honor-.

THECOURT: (Interposing) Justa minute. Let' a

be aure this is agreeable to the Attorney General •

. If you feel you ought to be heard on' the Motion

to Dismiss, c.ertainly I will hear you while we are all here

It seems we ought to get all the evidence in and have it

at tha\: time.

MR..WELLS! I have no o~Je~tlon to the taking of. ~ .
"testimony.

Film
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In addition, the State did not on the record ~
$'~'m';%.~~~~"'',r.~l~~~V::;:f!I,1'.-m,~Jlr.$;Iilf'.l~,~r.~~~~

cO~~..:~~;:~,,:~~;~~.el.~~~~u:~l~~~e.;;J~~pla~emen
~ ~ -_.
in such a treatment program•.

~~I1<~~'~~~ltih~:

I would like to point out on that laat point

that the defendant was released from the penitentiary.

. THECOURT: This was the very first timet

1/

. act which meets. the

It is the defendant" 8 positione..tha.t.".".thft".State t
'--;"<!"-~;,:.~~

having set that condition down, did not then 'upon his

release from t~~~~nitentiary take the necessary steps to
~.~~~~::.~:~ .•.~~~.',-.i,:';:f ••)t.-;~~~i~~i'l/!';'~;~.~t'"!.~.;11~~~;,l:t',rt:,.-:;.~- '<t. ~~-'1 ~~~ "4"~~~~J",-~",,-'~r~';J;i.~r.~~"'-!o<~_""'''''''

Federal Act.

order was that the defendant serve eight years, six and a

balfof which.were to be suspended, on the condition'that

upon his release he would .submit to a nareoti~s program

under the terms and ~onditions of Seetion31! of the

put him in a program under the ..j" •

"",,~_~~~oiil!'(~;r_~--:1!~t. •.•.

standards as set down in that act.
,J/Il\""".'f.'~~I!",.,~""1l'''''li.'{l\lii,j;'~,;a.'w#llC~.!li''1!l J~
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occ.asions' in jail?

THEWITNESS: At least.

MR. DICKSON:' As well as interviewing or
.

consulting with the people afthe Prelude program?

THEWITNESS: Yes.

MR. DICKSON: In an attempt to get him in that

program?

THE WITNESS: Yes, and I went to jail every' time

Mr. Hayes called me. .

MR. DICKSON: That is all ..1 have.

MR..WELLS: No quea tiona.

(Witness excused.)
MR. DICKSON: I woulcl like to make a few remarks,

Your Honor.
Sec.tion 311 of the Federal Narcotics Rehabilita-

tion Act, Subchapter I, is the statute in point. Iwould

like Your Honor to be aware of .Section 3401 under that

act. That i$ a declaration of policy, the policy of

Congress in establishing the program for drug treabnent

centet:'a t.hroug~out the nation. In that sectlon, the law

states that it. is the policy of Congress that certain

persons who are not charged with the commission of any

offense should be afforded the -opportUnity to receive. :
I. .I
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1
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6

commitmentfor treatment and that certain persons charged

or convicted of violating a Federal criminal lawwhoare

determined to be addicted and are likely to be rehabilita-

ted through treatment should, in lieu of prosecution or

sentencing, be .civlllycommittedfor confinementand

treatment to effec.t their restoration to health and return
7

.8

. 9

10 .

to society as useful members•

That is the statement of basic policy. Iu

Sec.tion34ll, the Title definition is that Congress'

defines treatment as follows: In See-tionB of that'

"l

11

12

13

15

16

17

18

19
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21

22

see-tion, Subsection B of that see-tion. treatment include.

confinementend treatment at a hospital and .supervised

after-care. I believe it is 'the after-care that we're .,
. . ~. r.

talking about here. in a local f~llity 1D.~heconmunity.

It includes but is not limited to medlc.al,educ.ati:onal.

socW, psychological and vocational services. .Also .

eorrective and~'preventive guidanceand training and other.

rehabilitation services designed to proteet the public
and benefit the addict by correcting his antisocial

tendency~ending his clependeneyon drugs and bis nBcept- .
~ "

ibl11ty to addiction.
Then in Section 3421. the Congress states, the

act states that provisions of this subseetion shall not be

DEO REPORTING
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applicable with respec.t to any person against whomthere

is pending a criminal charge, whether by indictment or

by information whic.hhas not been fully d~'termined .or who

is on probation or who 1s sentenced. followingconvic'tion

of such a charge •..including any time on parole or mandata

release not fully served except that suchprovislon shall
be applic.able to any such person on 'probat lon, parole ,

mandatory release, if the authority is authorized to
require his return to custody consistent to.his ~ommibDent.

Your Honor, that see-tion .requires that the

','authorlt)', in this .ease .~,the ..: Arlington County Clreuit

Court, must ,c.onsent by letter of eonse~t to the facility

under that requirement before a probationer or a parolee

can 'effe~tively be submitted to any.program.,

: That statute, I 'think, is very clear that no one

in hlsaltuatlon as he was at the, time ean enter the
. .

program and cannot be accepted, into the program until
. .

there 1s such consent.

- I point out once again to the Court that consent

in this~e was not forthcoming until the 29th of

December, 1911, some ten months aftar he bad been initiall

, introduced to the program.

Sub8eq~ently, the records do not te~lmlcallY8h

DEO REPORTING
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h~ fully admitted to any program until after his so-called
violation of probation and to his prejud1c.e then after he

was submitted to the program, he was prec.luded from gettin

: back in the program.

The only thing thatoceurred after the ~onsent.

from the Court, the only thing that occurred &fteX' that

was the revocation hearing based on his leaving the

facility in which he was placed on two occasions. That

is my point. He"was riot technically admitted to any kind

of drug treatment program under the narrow act as required

by his probation ~onditions and Court Order.

:, THECOURT:,Suppose I accept that argunent. Whe

does that leave us? There is only one of two results of,
this hearing .- freedom or remand.-

Now, it seems to me there would have to. be a

third if I. buy that argum~t .- that is. he. ought to now

go into the program.

. MR.DICKSON:I think that is a third alternat1

available to the Court in this hearing. If the Court

determinasthat~ he is being ill detained because of the

way things were back during his probation period, the

Court-could reinstitute his probation. Hewas supposed

to be OD- probation after one-half year of ~onflnement in

''.',

DEO REPORTING
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NOt I do not.
What do you say about theTHE COURT:

MR" WELLS:

Was it really shownby the evidence that that was the

cause,. that that was the real cause fat: him to walk away?

That is what he' s got to show.,

8
i the letter from Judge Russell consenting to the submi sion

9 ~ of the Federal program is dated December 29. 19711 .
10 . ---_ _"_._~_._ . '. .

'. ---.----.-.- MR.WEUJ:r:~"--r'-'wOtlld--hav:.e~_~Q.~.~.&._~AAt,.._the~ 0 t '
11 really wasn.taske~ for-consent until the letter was

1

..,......,..,-'. 2

3

4

5 ..-. /'
/

6

7

12 received December 15th so the letter that was written on
13 the 29th was presumably mailed fourteen days after the
i4 letter of request was made.
15

THECOURT: Whose' burdenls it? Is it the
16

17

18

Court's burden to affirmatively send the letter or tosie

back and wait for somebody to ask them to?

MR. WEllS: The consent on one of the orders --
19

lthas never been clear on which consent we're talking
20

about.
I saw that.

21

22

THE COURT:

MR. WELLS:
!
IThe consent on that Qrder •.-

.MR. DICKSON * (Interposing) That'order was not,
I

DEO REPORTING
931.3434

I



1

2

3

4

5

6

7

8

9

10.

11

12

13

14

15

16

17

18

19

20
....-.- ...

21

22

2:3

MR.DICKSON:I have talked to the probation

department and I think if the Court wanted t.o explore thiti,

they would find as I did that the programs are muchmore

able to cope with the individual •• needs today than they

were then although there is still the problem of juris-

diction.

I think that might. benefit the Court although I

would request whether the Court 1s in a position to
., .

consider placement on probation until the Court is prepared

to rule on this petition.

THECOURT:Either one of .the. parties is entitled

to the Court '.$ ruling. Itm not trying to get out of that, .

and if either of YOU' insist that be done before we find

out what lsavailable, that will be the end .of it.

f MR. DICKSOOI I would be very happy if the Court.

would Bet a date when that kind of information from thE!

experts in this field would be taken.

.MR.'-TELLS:Your Honor, I have this problem.•

Suppose the experts say, ttYes, the program is fine now.

Youneed two psychiatrists for thi.rty people. We've 'got'

the two psychiatrists for thirty people." Then the

defendant-petitioner is remanded to the custody of the

probatlonofficer at whatever place'has these facilities •.

DEO REPORTING
931.3434
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I '.~:

longer employed.
2

3

4

5

6

THE COURT:' 1 don't know 1f there 1s any evidence

like t~t available. 'i:'her~may not be. I &Sauna this 'was

,conslderad when the Attorney ,General"s office did. not"

present. any evidence. I'm not suggesting you should bUt

I just want to be sure that you have every opportunity to
7 develop.this record fully.
8

l-iR. WELLS: Yes.

.-, .~-

".-;- ..
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-THE COURT: You would wish that opportunity?,

, 'MR. WELLS: Yes.

THEC~T,: I think you are entitled to it. '

You are in Richmond?

MR. WELLS: Yes.

,-,--_THE COURT: Tbatwl11 mean coming, backup here -

again.
MR. WELLS: That is part of the job.
THECOURT:, I dislike intensely deferring it

but I ,amconcerned about the issues involved in it. It

seems to me, ,frankly, that it: would be the easy way out

although the co~ect wayout-- I haven't decided yet ••

to say here's a manwho just walked away twiee ~d we're

giving him ac.hance to walk81llay e.third time. That may
,

be the answer to this. BUt on the other hand. lam bou.nci

DEO REPORTING
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to some d.egree by his teB timony where he went out

and 'repaired the house. and washed windows and washed dishes,

and that. 1s not going to help his drug addic.tion •
.

Howmuch time do you 'i'tant to put on whatever

further evidence?
MR. WELLS: I wouldn. t think it would las t

longer' than an hour 4 '

THE COURT: Next week? Would that be enough

time?
MR. DICKSON: I presume .1 will have the opport ty

to put on additional evidence.

THE COURT: Yes., you will.

MR. DICKSON: And, Your Honor. the Order in the

file directs the sheriff to return the defe~t to the

road camp on conclusion.
THECOURT: On conClusion. The hearing is not

concluded•. Hewill be here in Arlington until then.

.. MR. tvELLSt I have a case on April the 4th.

Belor-e,that time f . I have got to be several other places.

THECOURT: Is April the 4th agreeable to you?

MR. DICKSON: Fine, Your Honor •.

MR. WELLS: April the 10th -- I'm sorry, Your

Honor. . "
. ;

. :'

DEO REPORTING
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PROCEEDINGS-----------
THECOURT:Gentlemen, as I recall, at the conclusion of

the test1nDny whenthis matter was.heard before, I inquired pr1nar1ly

of the Attorney General's Off.1ceif they desired to put on any

additional testiDDny regarding the Crossroads Programas it existed

at the tiDe that the peti ticner contends that he reeei ved no

assistance 1n the two tines that he was there. Andit was ymr

. request. that you did. So I as~ that t s why we are here .•

r.'lR. WELLS: Yes, sir.

THECOURI': Now,l\1r.Dickson, you have .sane evidence also.

Is that correct?

MR.DICKSON:YourHcnor, I ITlS3 have.

THECOURT:well, let's p~ed with the ConJra1Wealth's

evidence.

MR.WEILS: I call lola SCrafforo.

THF. COURT:All \'l1tnesses that will testify in the Hayes"

matter, please cane forward to be sworn at. this time.

MR.~~Your Honor, there is Mr. TomOeib whomthe -

petitioner maywish to call at a later tine. Hewill be aWUable.

.or course, he's across the street.

THE00URl'! Is,tpere no one else in the courtroan to-

testifY in this natter?

(The Clerk swore two witnesses.)

DEO REPORTING
931.3434
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1

2

3

4

5

6

involved in, the residential as d1st1ngu1shed-

A Residential.

Q. Youindicated, I think, that the progremdid not 1nvolve

what I woulddescribe as straight, pure, medical treatnmlt. Isthat

correc~?

6

7 r---
8

A

Q

A

Def'1n1telynot. Weare not -

Did it include psyclUatric treat~nt by a psychiatrist?

No. . Let mesay that accoroing to the waywewere set up

10

11

12

13

at that tine, wehad a contract with the Narcotic RehabAct. Anyone

who~las camdtted to too programwas then also coimlittedto what it

wouldbe kr1cn-m as NARA.Arter the comm1tircnt,wewere able to obtain

a nedical examinationand a psychiatric. evaluation. This could not

be doneprior to ~:.'t~riit because there wouldbe no furids to pay for

...
:......•.. :

.': ';

. ". ;

, .. ,"

. :.. ',
. ,",:

14 it.
-r--.

15 Q All right. NCM whenyou say "conm1trmnt"- .. :..\(

16 A I amtalking about a c1v1l can1tnent through the Federal .
: ..":

Court to CrossroadsProgram.

the case of the petitioner?

Q

A

Of your ownknowledge,do youknowwhether that occurred in

No~it did not•. Wehad1nstituted.the proceedings for it.

"'",

...
. -.: ",

It wasto be at Federal Court the following Friday after he left.

\-le had to obtain a letter of consent tz:'omthe presiding judge who,

I believe, wasJudge Russell at the time. WegOt the letter dated

DEO REPORTING
931.3434
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7

1 'December29th, but Jotmhad left the day before m December28th.

2 Q All right. So that the Court understands your testimony -

3 and if what I say is not correct, I want.you to so say - are you te i i, no

4 the Court that the petitioner wouldnot have received: nurrberone,

5 rmdical treatmentj and, nunber two, psychiatric treatnent until such

6 tiDe as he wascomnitted civilly?

7 A No, that's not accurate. I amsaying the nedical exam1nation

8 and psych1litric evaluation. It he lad becoroophYsically ill, wehave
",

9 an arrangementwith Fairfax Hospital that he could have been taken

10 there. It wouldhave been for an acute illness; or,. you lalow, if he

11

12

had exhibited any bizarre behavior wecould have called in our
",

consultant pdychiatrist. But essentially he is not normallYin the

13 programuntil he goes t~ the uedical examinationand the

14 psychiatricevaluatioo.

. 15 Q Let meJust state to you that at the prior hearing the

16 petitioner described the treatment at Crossroadsas: nUll'berone, .

17 not including rred1caltreatnent; and numbertwo, not includ1ng

18 psychiatric treatuent. Cit the assunptlon that if he had stayed in

19

20

21

22

23

Crossroads, if he -

MR.DICKSON:~our Honor, I amgoing to object to any

questims regardini' any assunptions an behalf of this witness. I

don't knowthat assunptions are admissible.

MR.WEJLC3: I Will rephrase the ques~.

DEO REPORTING .
931.3434
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BY MR. WELIS:

Q In whatnmmer~1f in anymanner, does treatnent change

betweenor did treatrent changein Decenberof 1971 as contrasted

betweenthe time before the tine one is camn1ttedam after the

tine one is conm1tted?

A NoJ the esential changewouldbe that during the psychiatric

evaluaticn it wouldbe determinedthat the client needed'-treatment

in viewof the psychiatric JOOdal1ty,rather than the type wehad.

wewouldrequest, you knowJ that he be transferred to another ~al :tty.

Q Tranferred where?

ATo a psychiatric hospital.

Q well, then I take it that the programat Crossroads as a

particular location did not include.and wouldnever include psych1atr1c

care. Is that, correct?

. ~:

~..
•••• 1

A Only_ well, it's not tota.11ycorrect., Q.1r statr there
". ;~~

1s supervised by the consultant psychiatrist or the program.' Andhe

wou1d;;)'~OU kOOw,determine at that t1ne,:whether;~one, you'know,

wouldbe appropriate for oor progt"Bm. If psychiatric, you lmoW,

if continuous psych1atrictreatment is involved that person wouldnot

be appropriate for our program.

. -;

Q

looatim?

AndI take 1the wouldbe transferred to-a different

ARight.

DEO REPORTING'
931.3434
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when I visited.

in December of 1971?

.which wc:uldbe earlier, sane IOOnthsearlier.

! I

1.f
. i. 1

i

, ,.. ,

. '

....I

c.

.,.'"
.. !I

.; '::1

.1'
,f
!

[
'.

..
. ~

,
'. .1
'. "}

"i
I
!

. r

: .~

... ,
'i .t

!

.J
'. "

Correct.

I can't reneJi>er. I da1't believe I saw him 1i1 Deceni>er.

Youdid talk with hint about his - I believe that date was

Howl00g in the period of D9cember, 1971 did it normally

. I
The pet1t100er,at the other hearing, as I :recall his test1~

A

A

Q

Q

Q

in Harch?

rouse. AndI think I hadSeet1 him several tines there at the house

Q Am he would receive SOJ'l'e other kind of treatment?

-
I knewhim. I think I had talked to him on his prev1cus stay there

A I believe I just spoke to him before he went into the

Q Did you have any personal CCI'ltactwith the petitioner

take 'frOm entrance into Crossr<Bdsuntil the time one was civilly
CODrn1tted? .. ..."..._~

. . (
A At that tine, because of the backlog in the Federal Court,'

we sanet1mes had to wait six to eight ~eeks before we~ould get on theJ

\Court docket, the Federal Court.' ~t has since. changed in that we

have every Friday nowavailable to us for. thes~~:.c1v1lconmttrrents.
. . ".••.,.,"',•.~~'''"~~_t:.~.-~-~ .•..•.,:v".

BUt fran what I understand, there was onlY"ooeFederal judge at that

time.

IrJ:my testified. to s~th1ng llke this; that he was requested. or forced,

1

-- 2

3

4

[)

6

7

8

9

10

11

12

.13

14

15

16

17

18

19

20

'.. 21

22

28
..
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19
of the staff or was he s1Jq:>lyavailable upa1 yom-request for sane

consultations?

A Hewas available not on my request but regularly once

a week tor two hours. we had a contract for two hourS every week.

Q Nowduring Marchof 1971, do yom-records reflect that -

f1rst of all, let Ire -ask whowas the consulting psychiatrist?

A Doctor Janes Thorpe at that t1rre.

Q' Doctor Janes Thorpe.

.Doyour' records reflect whether or not 1X>ctorJanes

Thorpe visited the Crossroads Residential 'lreatnent Center during

the rOOnthof March, 19711

A No, he did not. He lIErely consulted with the staff.
.•., '---.

Q He consulted with the staff?

A Right.

Q Hedid not consult with the residents? .-' ..-..•..,-,.~-.. -_.. ..._-

A No.

Q Does he not consult r.rom tine to tine with any.of the

res1dents?

A NoJ our consultant psychiatrist still consults with. only

the starr; sees:patients 88 they are staffed, if 'he deell8 that it
~

would be advisable.

Q Whenyou say be sees patients-'

A .This would be -
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1

2 .

3

Q

A

Q

- because that is a progremyou have laid out.

Right.

But you can't testify as. to whether this petitioner was

35

4 present -

6

A

Q

No.
- at those meetings; or whetherhe was requested to be-

7 present?

8

9

A

Q

No.
If' he said that he had attended none~wouldyou say that

10

11

that could be correct?

A I'd say unlikely J but I couldn't argue it. I have !'J)

. . , '.~

12 proof to the contrary.

13 Q Nowduring your ~take proceduresJ according to yO\.B:1

14

15

16

17

18

19

20

test1m:my,as a partotintake there is no psychiatric or ned1cal

evaluation nade?

Q That is only madeafter ccmn1tmentwhichwouldbe six

or eight weeksm-my:ijn 1971?
" •• co,

Q. Todayit; s doneon a ~leek1ybasis Wlderthe -

-': :

21 A For those: whogo into NARA,weha.vea programtor those

22

23

under 18 that do not. '!bey still have to wait.. we do not do a

psychiatric evn1uation on every client.. I ~ the counsellors are
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36

conm1tnent •

A., It wouldbem::>stunusual.

to see what date he was staffed.

..,

...!

....... '

So, what did your intake procedure consist of?

Couldit be true that that ,was not ~oneprior to intake?

Just simply the vital infornntion, plus the short social

This wouldbe doneat a staff' meetingwith Oln' entire

A

A

Q

Q Nowwas that done in the caseofMr •.Hayes, the petitioner?

QAnd -uponwhoseshoulders rested the decision -whetherto '

QRight.

A For those whowere, going to be conm1tted.

Q That 18 today?

A' Rigllt.

Q att in 'n, it is your testinxmy - if I amnot incorrect -

the total family history wouldmaketffit -

sensitive enoughto knowwhenit wouldbe necessary. lindour

psychiatrist" as the case is presented to h1m- youknow- with

that no psychiatric or medical evaluation wasnndeW'1tilafter

history.

accept or to refuse to 1ntakea certain resident?

A I \llouIdassune, but ~,you know'" unless I had the

staff - wedo have records or that. ' AndI wouldhave to look back

.~taff arxl our psycholOg1st~

1

".--., 2..

3

4

5

6

7

8

!)

10

11
'.'.

12

13

14

15

16

17

18

19

20
..•.. --

21

22

2:3
"
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