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_________ ••, DEPUTY CLERK.

INC.
AGCMT
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"

~:

NonCE OF MonON FOR JUDGMENT

~ommOllw£artu of 'tliruinia

Circuit .,'
IN THE C:;;-;:X~ITW: COURT OF T1tE CITY OF STAUN'l'9~

CHARLOTTESVilLE MUSIC CCHTER,
BOBBIE N. BAllARD, REGISTERCD

, 2 I lOB II R R II CK S ROil D ;"

CHARLOTTESVIllE, VA.

You are hereby notified. that u:::less mthin t;venty-one (21) days niter sen'iee of this

Notice of Motion for Judgment on :rou, response is ma.de by filing in the Clerk's Office

'of this court a.pleading in writing, in proper lega.lform, judgment may be ent-ered a.gainst

you by default, without iurther notice.

To:

" Done in the name of the Ccmmonwealth of Virginia, thi!.5.'!.'Lday oL._S.~P..T_,•.~_, 197.1.
.>' f!l "~.~ ....2L__d.~- .....,CLERK.

(OFFICE ADDRESSI

.'
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VIRGWIA: IN THE CIHCUIT COURT OFTUZ CITY OF ~TAU:~TO~;
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Ollie T. 1.~cCray.Adcinistratoror the Estate of JeJ:frey A. l~.cCray

v.

Charlottenyill~ ~.~usicCcr.::'er, Inc. t a
IVir0i~ia Corpor~tlon
1:'ocbie l~. Eallard,' Ref:lstered Agent
2110 E.arrac;~s Hoad
Charlo~tesvill~, Virginia

First Virgi •.ia Bank or AUGusta, a
Virgir~a ~an~inb Association

I \lesley A. Lallcngcr, PresidontI Verona, Virginia

-.

I-.tO"l'ION FOR JU l)G:;£r~T

"

i,
I
i
i,
I.
I

1.
!
I

I
I.t

.i
!

,
i
!'•

AUGusta,

That it was the duty of defendant, First Virginia()

Plaintiff respectfully moves the Cour~ ror judgment

\

:against the d~fendants, jointly and severally, on the grounds Qnd

lin tho amount as hereinafter set fOl~h:

II. (1) That the defendant, First Virgir.ia Ean:<of

lis the owner and lessor of preciscs located in t.he C1t.y oJ: 5taun::.cr
ItIi Virginia, describ(;d as 2J r;orth Central. Avenue,. Staunton, Virginia t

I! ~nd deft>ndant, Charlot.tesville Husic Gent.er, Incorporated ~ i6 tho

jll'l'essca of said premises •

II (2) That defendant, Charlot.tesville Z.~usicCenter, In-
I:I! c:orporated, was using said pre::lises as a retail music st.oro to
'i •I!Gerve the general public and that as a part o~ such use, dofencant,
IiII Charlottesville Music Center, Incorpor~ted, operated a ,fraight

!elevator to cove supplies from ono floor to another.
I
I
i
Dankof AUf;ustn, and deiendant., Charlottesville 1.~usicCenter, In-

':'"

.. ,',

.•...
.'... '~

- ..-:-~.

,-'.,

corporatcd, to keep and nalntnin the said preDisest includin,; said
. . I

~,',,~.j,',"':q.•ir.H,~'kh>'~>':;~J>i~i' "";i:.',c"'tq::" . .t"~ei~ht".e:l,e,,~t.oI~,.1;1. !J. ~~~a50nably.ssre condi,tion .•.. '.','". ~"'. . :".1%,.,'\,,,,-.;~tp.l,:.,~t.:;l~':~t7<'~~JVt.t.~s't~~~~~~~, .;;:,;,.?t5li3i;~;~"'i'~:;..~~"ii.~~(''''~>~i:,!'';~~J;';;'?~,*':'''!,;'i~.!Ii;,tj-ll:'''''''''''''~",,':~fl':1,J.~('~'.,<;;~.-fi~iiJ~~~:ilf~J~{iN';;~~~~W
(4) That on Juno 23, 1971, plainti~~ts decedent, Jeffr~y

••.fO<lCSTrll u n.OR
uw C'f'"r1C1i.,...,.~ ~"''''"

iA. McCray, was asked to help in moving merchandise within the

":!

.__ ." .__ ._-----_._-----_._---

2 A



. ... rstore,9nd he did 80 help withinthoat:--:orowith the kno.•.•.ledgo and I

Iapproval of tho store c;anagor'or 'def~n'dant,Charlottesvillo Eusic
' •..~"..

..--

",1 ' ••

. .£;.-

•: ....•.:' . ~ f',.

, ,

" ..

i
I;,maintainins said elevator in such a deterioratod state of repair

Center, Incorporated.
(5) That notwithstanding the duty of defendants to koepl

I
and maintain the said Fre~ise8 in a reasonably safe condition, theit

I

elevator located upon the prcwiseB nas caintain~d in an unsafe and!
faulty condition, which caused it, in the course of ita operation
on the aftel~oon of Juno 2), 1971, to fall, strickinb and killing
plaintiff's decedent, Jeffrey A. McCray.

(6) That the negligence of defendants in or-orating and

against tho defendants in the sum of Seventy-five Thousand Five
"'Hundred 'T!oll;l.i;'s($75 s 5CiJ.'C:,,.), with :tnteraat thereon and
'mont of his costs in this proceeding.

'. --

soss to allow it to fall in the course of ordinary uso naa tho
sole and proxioate cause of the death of said plaintiff's deceden~~, I

WHZRZFORE, the undersigned, h dul lif1 d ~dI W 0 Y qua . e aa J - \1,

ministrator of tho Estate of Jeffrey A. l'1cCray,Decoased, ~n the
Cireuit Court of the City of Staunton, Virginia', decands judt:~cnt 1;

i,
I

ra1c;burso- :
. i

"

", •
l~\_~~-- ~ ~O{k_£t\---
jWil11aI:JE. Bobbitt, Jr., p. q.
,Staunton, Virginia

. "

., ,

... "':-." "- .- .... ..•. • .-r :..'.:,~. . '.

I. 'O'ttsTtR T'" nOR
U. OtTlcn

.""""0fiI. "',,",,1"14

_._--~---.•-.- ------ ------ '
--_....•....•.._---------- - .._-----

.
;
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VIRGI~IA: IN TdE CIRCUn' COURT OF THe; CITY OP STAU:rrON

i

1
1
!
I
r

OLLIE -r. McCRA'!,
~nistrator of cn~ Estate
of Jeiirey A. ti~a~.,

.:v.
,I'

C1i•.\RLO'IT::SVI~ :~SIC CE,j'£ER, IUC.

FIRST VIRGr~UA ~.W:.OF ;\liGUSTA,

'"

SPECIAL PLE1\

'.'.

. "~".

."

L":'

.~.:

:.~t }.-
;.~.

Plaintiff

". '-

"1,'.". f...:i ,-'

Defend.:lnts

_.' '.

, ..-"

,
COI::es now the ccfcnJant Charlottesville Music Center, Inc.

and says ~lat the plaintiff's exclusive r~:eriyagainst it as a
result of th~ uea~~ of.Jeffrey A. McCray li~s under the Wor~;cn's
Cocpensation statutes of Virginiu, wi~~ ~lic~ statutes ~~is

..

"

~U£P£rORE, this Jefen~~nt ~ovcs the Court fer ju~;tent in

its b~half in this actioA .lnu fur mer ::.eves Uli~ Court that it be

""wardedits rcason.:lblc costs in ~is bc.'1alf expended.

Respectfully scl;;::itted,

i.'

Counsel:
McGUIRt, liOOr:::S& ~~ru:
Cuurt 5~.;.;}~," ••<;iL.:'i;-.'1
Charlott~s.ille, Vi=JiDia

CilAlli.OTTZSVlLU ::t:SIC Cl:;;rrl:;R, I~;C.

By Counsel

-.

. I ~o hereby certify t.'1J.t on t~c 17b J;;.y of Aj:rll, 1972, a
tr.lO CQj)j" 0:': the fore,;oi:lg ...,riti:~'j \-iB ":'elivcrc.c to '_.U.li~;~ L.
Bo~bitt, Jr., Lsq~irc, of t~c la~ officcs ~i J. ror~stcr ~3jlcr,
11 s. Z:C'o/ S~r~ct, S':.'lW,tOIl, Virsi.::i:l, cO;':'"1scl ~C::"I'l:lintHf; c1nJ
to \;llyt 3. '~'i;,l;Erlu~a, Jr., I::~st;iro, 7ir:'jcrl:l~<1, S::~it.1, ':'~0;',.J" £0
MOSGs, Vir:>c Virljini;;. L.•.ulk !)~il<.:i:~CJ. S~,)ur.::on,Vi::-c;ini~, counsel
for liofcnd:";H:, first Vi~S'il.iJ. ~J.r.kof A~g~st.'l.

4 A
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VAN METER JOHNSON

, *

TRANSCRIPT OF HEARING [p.7]

..

" '

.• ';'::'il'-'i1'.- .•

, '

Charlottesville 0

A. Twenty-six.
Q .And what isyour.e:nploy:nent at this timp.?

By Mr. Slaughter:

Q And what is your age, Mr. Johnson?

"

I work for the Charlottesville Music Center
And where are you employed?

VI.Van Medor Johnson, Route 4, Box 832,

Would you state your full-name and address,

Q

A

A

Q

please?

Direct

11

11

ll3

14

lS

16

17

18

19

20
21

n
23

A In Charlottesville, Barracks Road. '
24

Q ~hen were yo~ first employed by the Charlet ..

Marjorie O'Roark Associates
Collrt H.cpmtcrs

Staunton, Virl:inin

..•.
!
I,
s: A ~

*
i~



1 A

Q

JOHNSON - DIRECT

In March of last year.
That was March o1'1971? And where were yeu

3 located when you were first employed by the Liusic Center?
4 A Wlwn I was first employed, I was at Char~
5 lottesville for a short training period, and then later
6 transferred to Staunton.

Q In what capacity were you when you ~ere
8 transferred to staunton?
9

10

A As store manager in the staunton store ..
And, in order that the record will be clear

:~ ~s Charlottesville 1~sic Center a name of a corporation tha.
12. has one outlet in Charlottesville and one in Staunton?
13

14

A

Q

Yes.
And is t.heoutlet il~staunton cc.lled the

15 I'.'IusicCenter?
16

11

A •
..11.

Q

Yes, it is..
Mld thus, if the Court please, in order to

18 malee it a 1ittle lesscUf:lbersOlJe,we will refer to the Defe'.-
.19 dant as thelilusic Center. llr•.Johnson, will you tell us
20

21

generally what your duties were once you came to Staunton
as manager of the l\Ius"ic'Center.

A It was to prim~rily be'a salesman for t~e

dise and to request it from the Charlottesville store ir'l

Marjorie O'Roark Associ::.tes
Court Reporters
Staunton. Virginia

..



JOInlSOH - DIHEC'l'

.1 needcd any. And to generally manage the store.

-9-

2 Q How many full-time employees were in Staunto:-
3 at that time?
4 A At that time, uh, I was the only full-time
5 and Brenda Crosby was part-time.
6 Q And how many employees did.the Charlottesville
1 Music Center Corporation have?
8 A

Q

Around fifteen.
Now in the course of the spring, could you

10 tell us wh.at, if anything, 'you did' toward making the store
~~ Dore attractive and more habitable than when you sta:c-c;oa.?

A "v7ell,we arranged things, Get up the records J

i3 there was'quite a lot to be cleaned up, and the storage area,
'4 anil tllerewere 3Cr:1C display eaSes that needed a little work.

in Staunton i~, or was at that time?
Court's mind, could you tell us what the layout of the store

15

16

17

18

19

2.0

Q

A

Q

A

For the Court, in order to fix this in the

You mean the plqsical layout?
Yese

Uhp it's an elongated building, uh, longer
than it is wide, and in the front of the store was the audio
department on the lefthand side and I had recor'ds all along
the rii;ht!ldndwull. And, uh, various I::erchandisewas e.rouYHl

then there was a partition and behind that was a storage are~.

Marjorie O'Roark Associates
Court Reporters
Staunton, Virgini" 7 1\



JOHNSON - DIRECT -10-

I see. ..\ndwhat was the'access to that bs.sc~

On that one level, uh, there were two b~th-

('
""

A

A This storeroom here?
Q; The room in the front.

A Oh, the room in the front, yes.

Q And does the partition bet~een that and the

rooms and hall space on that level.
Q Did you have any space on another level?
A Yes, there was a full basement.

two rooms, on one level?

Q' Did you have any other space, other than tho~e
A No, it does not •

Q And BO on the first floor was a fairly sizea'le

Q Again, for the record, .it will be clear when

storage behind go all the way to the ceiling?

A Yeo, sir.

correct?

is actually displayed ~~d where cu~tomers come, is that
I say storeroom we are referrine to a room where merchandise

back?

storeroom separated by a partition from a storaGe room at th~
1

2

3

4

5

6

.,
8

9

~O
H

12

13

14

. 15

Hi
I

11

18

19

2.0

21

22 ment?
" 23 A There was a dur.:ibwaiter and a set of stairs.

'~-'~""~J;-)-.",;,~..~.,,,,;(I~,'::>MZ":t''''' . 'S':.1'ti.k.r1J1[.I •. - ••• "'I:'"'~:''' ••. '<H;'+'', •.• ,-, ..•. :f" .. -' .. '- .'. .. ...." .-f,~,~~'J'f,.~~~Jft:'N••1fo>'~~'~"oi';.~"'"'.'1~~~:1t.?it!,.dY;~;;;~~~t""'~;:,~.,c'ill~r~')I'~! ..-;:;~;£.&';;'4~~t':,;\'~.I';~<..~it:J:l!:l;1,.~~l!.~.,:,f'~.•."lf.~..~"."</,.~~<".,:;t.~'tl.''~';:'.~'.'.f}!&.':k''...:;.\V1i~,~!¥:.<.i.•....~~.ci'.~.;..l.'.. h~""~ "-'';~ ,.~ ..•. - .•.~ ... fl....•.•..).~.,....--.~ " , ,.,o;~::;t-;'."~~.:?'~.~ __oy,.T- ••"" .. :;:.,..\.;"\-"~;,,. - .'--r:-"i,}r" .--..J"' .....-,}..... ,....lf7'-.'I.•.•. -".~...•;'!(•. ~.~~t::,.•..-~~/'~16...;r;~~~~,...~I~J..:~t.1I
. . Q Where Vi3.S the 'duma wen ter located? -' - '~.:.,

.-'

25 A It was in the storage area.

Marjorie Q'Roark Associates
Court Reporters
Staunton. Virginia

8 A
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1

2

Q

A

JOHNSON - DIRECT

It was in the back 6f the store?
That is correct.

~11-

3 Q This con•.'1ectedthe storage room with the bas ~.-

4 ment level?
5

G.,
A

A

.Yes, sir.
Vfuerewere the stairs?
The stairs were on the left wall, about two

8 thirds of the way back in the main room.

Q r.1r•.Johnson, in connection with these improv2-
10 ments that you made from time to tiwe at the Music Center,
H c.l.d you eveX'request the assistance .ofpersons who were not
12 employees, regular employees of the store?

A

Q

Yes, I did.
And could you. tell us when and tmder what

15 circumstances before June twel1ty-:-third?
16 A Uh, before that time, on one occasion we
17 recei.ved a large shipment of tapes and some friends of mine
18 from Charlottesville were in the store and I asked them to
19 help price the tapes. And they helped me do that. ~'1d I
20

21

received a cabinet for displaying the tapes atone time e~:ld

it was ruther heavy, and soneone helped me move it to t~e
wall. And Chip Justis, at a time prior to the twenty-third

.-'

25 some.

Marjorie O'Roark Associates
Court Reporters
Staunton, Virginia

9 A
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three?

is Dave Roberts.

yes.,

these incidental chores?

In Norfolk. Well, now, llir.Johnson, with• Q.

in which it was decided that shelves would be shifted and

Q You mentioned three stores; where are the

Q Juut what?

Q And who were the people in cnarge of the

A There is another store in Norfolk.,

Q And was any form of compensation paid for

A A record, a phonograph record.

A Uh, for most of the chores I would offer a

Q Was this giving of a phonograph record elea.cd

action and this plea, how did the contact first come about
regard to the events that are reall,Y the subject of this

and the manager of the three stores, the ovcr'"all manQ.ger,

operation in Charlottesville?
A The merchandising manager is Peter Dulles

with the management in Charlottesville?
A On some occasions, not on all, but generall:

record, as a reward or something.

1

2

3

4

5

6

7
..

fl

9

. 10

11

U

13

14

IS
I'

Hi

17

18

19

20

21

n

23 installed at the back?
'~~~~lJ1ii~:~~~,'1~4~!)Y;!,~~i~ff1~~~;j:.t~.;1(~~~f~~.~(Ii~w$i~.1*~i~.TI~;"".~'iJ;~l~,,!~.:j};~1'~+'tf.f.i-:~~;t~~::':~~t::'~l't;it~C:~h"-'i.:'t:f-.dl';;;:;~a.;t~.'~1\~~$.f~.'.~
....... ,,'.' '",'11. . ""'~~""~.'1., ••... ~ ••..• :'t''''wa's'a;''~cObJleravJ.ve(;'c.•. orv'w~ lJ.p"ar: ""..,,J.".~,<'

25 his father and myselfo
.\...

Marjorie O'Roark Associntes
Court. Reporters
Staunton, Virginia

10 A
1
1



JOHNSON •• DIRr;CT , -13-

1

2

3

4

5

6

7
. ; .
i 8,
f

9

.10

Ii

12

13

14

1S

16

17

18

19

2.0

21

;U

:B

Q How had' it come up, do you recall?
A Not exactly, but Generally we had a conver-

sation and Chip had already done some, uh, done the job on
the sliding door and he was hand.y with this tmd needed some-
thing to do, ro~, uh, Mr. Justis, uh, had suggested that, YO'
know, this area of the storeroom, uh, might be, you know,
better arranged. And, uh, we discussed it and he gave mea
lot of good suggestions for making it more efficient.

Q And what was the result of this co.nversatior."?
A Well, b~e Justis, Chip's father, had looked

for' Borne shelves and pricF::Jthem and found a price and then
quoted that to me and then he also said that he had some

,

shelves that he would sell to me at a lower price. And he

would put thew in, or have cr..i.p put them in. And he design ..;

for me the arrangement and figured out what would go where.
Q Approximately when was this, do you recall?
it. Uh, not specifically, but .it was certainly

wi~hin, uh, well, the job occurred within a week or so afte4.
Q Well, what was the first step in the job?
A \'{ell,the actual moving of the shelves fro!7\

It1r.Justis's storeroom or wherever he had them to the llusic
Center.

Q And when did he.bring those down?

25 Q The twenty-third was a ',Vednesday;so thi3

Marjorie O'Roark Associates
Court Reporters
Staunton. Virginia.

11 A
! ~
I .~~



JOHHSON - DIREC1'

1 would have been on the nineteenth?

- 1,-

A Nineteenth, yes; sir.
Q

4 they put?
And who unloaded the shelves ar.l.dwhere were

5 A Uh, Chip and his father, I believe, I don't
($ know of anyone else but there might have been, I don't know.

And they were put • • • I guess I helped them • eo-they
8 were put in the back storage room.

Q And how were they brought down, what form
of transportation? . ,

with this construction project?

A A red pickup truck.
Q Do you Imow who it belonged to?
A It was rtIro Justis's.
Q Following the placing of the shelves in the

storage rOOID, was any other work done on the nineteenth?

were existing in the place where the new shelves were to go.

~2

13

14

" 15

16

11

18

t9

2.0

A

Q

A

No, not involving the shelves.
Well, what was the next step in cOlUlection

The next step was to remove the shelves that

21 And that wus done on L1onday.

25
I.

Q

A

Q

And who did this?
Chip Justis J David I~ose, and Jeff I.'1cCray2~}(.:

And v/hat were the circurastances of getting

Marjorie O'Roark Associates,
Court Reporters
Staunton, Virginia

12 A



tram/SON •.• DIRECT

.1 started on this? I gather now we are talking about ~onday
2 morning, June twenty-first?
3 A The circumstances in • • •

4

5

Q

A

Of getting started on the work on the shelvts.
Well, I opened the store and about half an

{5 hour or an hour later, Chip came in with tvyoof his friends

12 to see anyone else but Chipo And the remainder of the day
they worked in the back room, and disassembled and assemble

Q

8 David Rose?

Q

A

And the two friends were Jeff McCray and

That's righto
And then what took place that day?
Well, let me first say that I hadn't exp0ct

and I supervised as much as I couldo
15

HS

Q

A

During that time, did you have other duties'
Yes, I was, you know, as a salesman and the

store manager and taking care of customers.

19

20
day?

Q

A

Did any of the three boys come or gO" that

I can't say; really, I don It lmow.

21

:u
~as any request m~de to you as to whether 0

not the two boys might assist you?
23 A Yes. r,londay morning, uh, W:lcn Chip C3.CC i~"~

25 Q "I seeo Well, you started to say and I bcli ~0

Marjorie O'Roark Associates
Courl Reporters

Staunton, Virginia 13 A

.\



JUll1'l0Ul~ - ..lJ.l.H.Dv.l.

1 I cut you off, how mucn was accomplished that first day?

2 A The large shelf was disassembled und the ne~

3 shelves were partially put in.

4

5

6

7

Q

A

Q

A

~as there a work bench in the area?
Yes. That was also disassembled;
Vlhatwas involved in disaBsembling that?
There were so~er uh, some parts on it, uh,

8 that we took for salvage, and it was rather bulky so we
9 stripped it down.

Q Had any material been taken to or brought
n fl"'0wthe basement C:l that d.a~T, that you recall?

A Yes, sir, the larger shelf that was dis-

13 assembled was moved to the basemento

14 Q Now~ do y~u ~ecall whether or not there was

15 CL.'1;'i work done on ~ruesday?

recall about the activities on Wednesday.

A Uh, Wednesday, uh 0 • 0

Q Nor: 'NC are talking about June twenty-third.

A Uh, as fur 3.<' I recall, Chip arrived a.~I~ I, ;;;>
~•• \.4

believc that the other two boys arrived, ull, not together,

1'1

18

19

20

2.1

A

Q

Uh, there was no work done on Tuesday~
Well, tell the Court, if you will, what yotl

23 and finished fixing the shelf, .the neVIsnelves that v;ere

is Do you recall any specificu of the boys

Marjorie O'Roark Associates
Court Reporters
Staunton, Virginia 14 A
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I

2

3

4

5

5

7

','-' 8

9

10

U

~2

13

!,q.

15

Hi

17

18

19

20

21

:u

23

comings and goings during that day?
A Well, uh, not, you Imow, you mean leavir~g

the store, no, not H.nything specific that I could say, no,
sirf if somebody walked oute

Q Do you recall, then, what the situation was
leading up to the accident" And I don't believe you need t,

go into.the details, just to say it happened ..
A Uh, I was, I had just, uh, checked 'Nhat the;:,

were doing and appL1rently they were all three in the back
room, and, as I said, I had to make a phone call because
I wa3 planninG to lG~ve tv go to Ch~rlottesvilleo l\nd I
was on the phone and the accident occurred ..

Q Where were the boys at that time, do you

know?
A At the time of the accident, they had, you

know, uh, before the time of the accident, Chip and David
had gone to the basemento

Q And Jeff was on the upper level, in the

back rOOIDo
A In the storage room, righto
Q Do you know of your own knowledge what they

were doing right at that tiDe?
A Uh, th.ey were in the basement \'1::1i tin{; for

25
Q ~aiting for what?

Marjorie O'Roark Associates
Court Hcportcrs
Staunt.on, Virginia

15 A ~ .
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1

2

A

Q

For the dumb waiter~ to be loweredc
And, in .order to ask directly so we don't

3 have to go into details, were they in the course of working
4 on this project at the time the accident happened?
5

6,
A

Q

A

Yes, they were finishing ito
'What was the basement used for, Mro Joimson'
For the storage of merchandise9 audio eCluip.

8 ment and so forth.
Q During the course of this, did you have

10 occasion to, you mentioned that you worked with ~h~~oys,
11 to supervise or instruct them in any way?

A

Q

I did supervise while the work was going on
Mr. Johnson, what was the situation with

14 re.gard to ill1Y compensation any of these boys might have
15 gotten?
Hi A Vlell,there had been no firm promise, but I
17

18

had indicated that, to Chip, that he would most likely Get
a record for his this, uh.,service.

19

20

2.1

23

Q

A

Q

that line'?

A

Most likely get the record?
A record, yeso

Uh, not un.til I ",,rent, yC}u knov/,right rrior

25

to the time I went to the phone. .And then I said that 'V"""22:';

is nothing definite, but I'm Going to call Charlottesville

Marjorie O'Ho;lrk Associates'
Court Reporters
Staunton, Virginia 16 A

.1
-::



JOEll~;ON - DI!1£GT -19-

1 and I would askt for perI:lissionto, to give a record to, to
2 themp to the boysQ

make that of the.officer in Charlottesville?request
A '1 believe I did. Thin&s are really • 0 •

Q It was while you were on the telephone thClt

the accident happened?

3

4

5

6

'1

Q To the two other boy~? And did youf in fact

8

9

A

Q

Yes.

Mr. Johnson, was a Warr811t issued against
10 you for e0ployment of Jeff' as a minor?

*

[p.25]

in the record for appeal purposes. At the

COURT: Gentlemen, I think I'm going to let

you put this in the record a..'1dI'm going to

reserve my feelings about, uh, views on the

'admissibili ty of it. I think it should be

" .. :.....

.' i

'-'.-. .

I

..•• ~ i ".':- :, .

I
11., ;

17

18

i9

20
"

21

n
momentp I ha.ve some doubts as to whether I

should consider what happened in f,Iunicipal
:U . . d ' , "h'l ."...;...,,".,.~.., .. ..... _,..' ..... Court in making a etcr:n~natJ.onWulC 1 we !:~l\':'

~~;''''::"f;'~,'~{!{~b~''.~f:';f~24t'; ('!. ..~~:'1<"1~.f"'~~f':.j:?:~tj;J~A'~~~';.:.:.:.~i!~1;,..;;¥:.:.'::;.'.&~~:::.:')i;-:;-j\ "~'~J'~;'..::~;;ki~;,:t.~"".'"'~.'.\1.t~,i,::,;';.,~::~i'{f."p,:;~~,::,~>'y.~~,::.~:.;;'.\~~~i~i

before us now, but I'm going to let you rut
25 it in the record t and I will indicate r-...t a

Marjorie O'Ro:lrk Associates
Court Rt'porlers
Staunton, Virginia 17 A
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1

2

3

4

5

6

"1

8

9

'10

11

12

13

14

is
:.- HS

',.

11

,1 l3

t9

10

.:U
:u

later time whether that is sorne,thingthat
this Coqrt considered in arriving at its
decision on this particular point.

Q . ~rr. Johnson, to repent, although it may be
a slight rephrasing of my question, was a warrant obtained
against you for employment of a minor in the Juvenile and
Domestic Relations Court of the City of staunton?

A It was.
Q And what was your plea in :thatproceeding?
A Nolo contendere~
Q And could you tell the Court whether or not

you were convicted?
AI was 'heavily fineda
Q Do you recall approximately when that pro-

ceeding was?
A Uh, it was, I believe, in the fall or early

winter of last yearo
Q Did you testify in that case?
A Nop I did nato

~}~~fft:l$~f~~t~;~~~~~;.'?f11~,l~~;~\~~I~~AJ~.\tt"e~~~~;~f(~11Ii;~~1<~t%~~~~t«+.1~~~~~~~~t;t:~~~fifrft~~\~~i~i~~~!~~~f{tJ.~.~~~!r#J'~:@~~:
2;, ,9ross_ - By Dr. Taylor:' '

24

(

25 Q Mr. J01L~SOll, I believe you testified that

Marjorie O'lloark Associates
Court Reporters
Staunton, Virginia 18 A



JOHH~ON - cnoss

1 there was no fOrI:lalprevious arrnngementfor compensation
2. with any of these boys"
3 A That's true.
4 Q The way that the boys came in was more or Ie ;3'

5 a casual thing; they just came in to visit the store and, I
(5 believe Jeff McCray was the first one--€xcuse me, I mean
7 Chip Justis--and then the first job he did was to fix the
8 door, is that right?
9 A Vlell,uh, would you repeat the question?
10 Q My understanding of your testimony was that

Chip Justis came into the store with his f~ther, not for
the purpose of d~ing ~ny work fO~ you; but, during the coursr
of the conversat~on~ ~t was ment~oned that the door needed
fixing and, as a result of that conversation, Chip fixed the
door. Is that right?

see what I had in the store and that he was interested in
uh, it was not, you know, for work, it was that he crune in t

Well, on the first occasion of our meeting,A

high fidelity m1d stereo and that sort of thing.. And, you
20 ID10W, over a period of time, it'was mentioned that he was
21 hand.ywith ;voodworking and that sort of thing"

~"'~'C""'" • '" >_,:,.-. ." ~ ","~". ._ " Q , " .And.on none of those occasions when he did
~~<~ll"*{X~~~{:t~lrJ~~~~~~!j~$iJ???;\[frt~~;~~tf:{~~~~#~~~j£;~~~'.~~r~f~i~~jf~U.?~;;11'J~11?~~;?X~'?;'fi:r.:tr;;';'3?,:~~:f.!:j$W~#S"j;'~}i:'7!t~~~;r4','~~ti):~3}'~::~~~i'

do any handy jobs for you there was then~ any previous .

arrangement forcompclwG. tion, W3.S there?
2.5 A Uh, well, there was, you know, do a good.

Marjorie O'Roark Associates.
Court Reporters
Staunton, Virginia

19 A
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that correct?

some shelves from I:Iro Justis.

absolute promise, right"

Q I see. Well, that was not under your supe:!'-

sto:!'G.~d they were delivered toRight 0Q

vision?

them, ~~d they were set up by Chip and his friends.

A Uh, no. Uh, as I testified before, Mro Justis

brought the shelves in with his son, you know, they delivercj

A That's correct.
Q And he and Chip put them up, is that right?

A Uh, I made, I purchased, the store purchased

Q Right. And he installed thernfor you?
A Uh, Chip installed them, uh, under, uh,

by llir"Justis?

Mr~ Justi.s's guidance.

Chip's father, to sell and install some shelv~sfor you; is

Q Now, with respect to the shelves. As I unde ,-
stood your testimony, you.made an agreement with lJir..Justis,

on some previous occasions. But there was no definite or
and you.might get a record.. I think this is what I ha.d said1

Z

3

4

5

6

"8

, "
8

9

10

U

12

U

14

15

16

"11

18

t9

20

2.1

A I did not personally pay Mr" Justis for tte

25 shelves,no.

Marjorie O.'Roark Associates
Court Reporters
Staunton, Virginia
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1

.2

3

4

5

6

1

S
...-.'

9

10

11

12.

13

14

~S

16

11

18

19

20

21

Q Your store did?
A Yes, sirt as far as I knowo
Q And then the only boy who worked on that was

Are you referring to e 0 .•

Q lim talking about the shelves.
A You1re talking about the shelves?
Q Right.
A You're not !eferring to the sliding door?
Q NOe As I understood it, you said Chip was

the only one who w6rked on the doore
A Right.
Q But then when the shelves were delivered,

you say they were delivered on a Saturday?
A Yes.
Q And then it was on 0 0 0 was any installati.11

work done on Saturday, or was it just started on ilionday?
A There was no installation work bn Saturday.
'Q But on Iilonday,did all three boys work on

it on Monday?
22

Q And that '•.•.as the first day you 1.1adever 82i?". .

Jeff !llCCray,right?
25 Uh 0 • e

I
Marjorie O'Roark Associates

Court Reporters
Staunton, Virginia
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Q Org the first day he had done any helping?

A Which is the question?

Q Jeff t.1cCray,was that 0 • • well, was that He

first day he had been in the store?

A

Q

NOe He had been there asa customer.
As a customer? ';/ell,was that the first d~:l.Y

, that he had. done m1Y work to help Chip or the other boy?

A

Q

A

Q

A

Q

to help Chip?
A

Q

A

Q

Yes, you mean 0 • 0

Chipo
Chip?
Tha~ was the second day had. been the"''2

20 were going to call Charlottesville to see if it would be Ok2!

21 to give them a record?
A That stateoent was made very near the co~-

llo'N, did Jeffrc;y hlcCray ever rcce ive o.ny

25 record or other co~pensntion from you?

Marjorie O'Hoark Associates
Court Reporters
Staunton, Virginia

22 A



JOHNSON - CROSS

1 A Uh, no.
2 Q You didn't give him any on Monday?
3 A No.
4 Q' . Now, after the boys left on rdonday, 'was o.ny-
5~ '. . thing -'saidabout when the shelf installation was to be COffi-

6 plete~ or who would complete it?
A

Q

Not that I can recall.
There was no definite understanding that they

$) would return the next day or the day after or any otilcr spe~
~O cific time?

.A As far as I can recall, I believe I was off
12 on Tuesday,uh, and obviously there was a mention, uh, that,
~~ h
00/1 you know, it would be continued on anot er day because it
l4 was not completed. And from what I can draw from this, you

remember saJo"ingthe.t"
know, said I guess we'll see you 'tlednesday" But I don't

13

Q

mentioned?
A

You don I t remember whether 'Nednesday was

\

I don't remember actually saying we'll see
:w you next Wednesday.
21 Q Who were you talking to on the phone when

the accident occurred?
'.:.t.':~."..~~.1,!l~~.,..~~~.1.'0...~~~'~,-'~~....".1l.~~.'.1!~~._~.~,~..;.~:;~~f.':4~(~~;~j.~bX~j~~~.f~~ti.:il;X},j~~.:~'~i~~~;~~i~;;.}j~~;~f*tr~_;.~~~~~~{~~):&i~s~i6.;:~':~~~~~~.z.~~:~~~;~,~=i,~~~~~\~?i'if!~..-,?~:4...\~(.~.':I?T;;'J~{t',f~~~~;"}~~/.~\'~1'fi.,,~';ft-ft~it1?~~~..~
,,~.- .-. d~~ &_ .. ".'" ~J"'~"'~'"~"'-Aw,,, •.,4;r-'!'?">'f"\';as"'talking.'\'o' p'cFte'P"l)'j:f.le s';"ri~""ff3 '.'tWci ....~";,.,.. '~,.,;~')',:r'"1:

merchandising man::Gcr of thc ChiJrJ.ottesvillc I:lusic Center.

25 Q In Charlottesville?

Marjorie O'Roark Associates
Court Reporters
Staunton, Virginia 23 A



1

3

4

6

'I

A

Q

together?
A

Q

A

Q

the other two?
A

JOHNSON - cnoss

Yes.
Now, on Monday, did all three boys come in

Xes, they did.
But they didn't on Wednesday?
Not as far as I can recall ..
Didn't Jeffrey McCray come in much later tha>
Or do you remember?
Uh, that's very hazy; I'm really. e "•• I don t

H) know who came in at what time. I couldn't, you know, couldn t

H say one came in at such and such a tine. I couldn't tell yo •
Q' When, uh ••• well, I take it that Chip

Justis was the one who had been in the store most often priot
to the accident, wasn't he? Or, at least, he was •.... Welll

i5 let's put it this way. Was he the only one who had helped
~6 you with chol'esaround the store?

A No. As I mentioned in my previous testimony
~8 about the friends from Charlottesville and, uh, on another
~9 occasion someone helped me move a tape case.
:w Q

A

Q

Was that party also from Charlottesville?
No, not that I know of, he was just in the

All riGht. Well, 0: thsse t:u'ce bOYG-~DtlvL~

25

and, Jcffray und Chip--Chip was the' one \'iho had oeen there

most often?

Marjorie O'noark Associates
Court Reporters
~... -.---,-~ ,,: ..•_:_:-
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(jOHNSOn - CRO:J3

Yes, I would say so•.

-33-

Q And when he came in on L:onday before the
3 accident with the other two, had there been any prearr~~ge-
4 ment between Y9u and him that he would bring any additional
5 help with him?
G

"1

8

A

Q

A

Q

Nop there was noto
Is Peter Dulles here today?
Nop he is not •.
I think that's allp Your Honor.

As I understa.nd it,Iar. Johnson, Tt.:.esday

U Redirect - By mr" Slaughter:
U

U

1~ was your day off, is that correct?
A Dh, remGmb~ring back, I believe that's corre-t.

1~At that time it was •.
Q And thusp without you there to supervise, th~

boys could not come back on that day?

TAYLOR: I think that's leading, Your Honor.
21

Q Could you say whether or not the boys were
1\~;~,'i~~st>~FtJt#r;,f{;{2{'.,~~f{l~~~J.:~~gi~~b~~~'~~~~~i;ft~l~~'~~~:~~t*f;~~;':'~~~~:;:i~~~~\j~~'r!;'lt~,f,tJt*F"~}f:~:;t1~}9~r.~~~,\~~~~

A

Q

I wouldn't allow that ..
You would not allow that?

Marjorie O'Roark AS$ociatcs
Court Heportcrs
Staunton, Virginia
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JOHHSON - rmDInECT - 34 •

in.

A That's correct •

A .Mr. Justis did sell the shelves to the the
store, and he was going to arrange for installation.

eo.

.......
- :~-~,;~~~~:'..: : .

Not personally install them,butA

Q Sir?

Q No further questions, Your Honor.
A No.

Q He was going to arrange for the installatio:rc'?

Q r:Iro Johnson, I understand you bought the

Q And what was your arrangement with him?

E:paC6o And, uh, his son, Chi;;,was to help put t.ne sh~lves

Q Did I understand you to say that Nr. Justis
sold the shelves to you and was going to install them?

out for the shelvesp to get the most efficient use of the

A I bought the shelves from him and, uh, he
hell)ed me to figure out where. to put them and the best lay-

shelving from a Lrr. Justis?

By Judge Moffett:

1

2

3

4

5

6

"1

8
.'

9

iO

n

U

U

14

~5

16

.n

13

19

2.0
21

24 and his son and mys8lf~ to install the shclvese
25

Q What I Im trying to find out fro;] yeu v,'asYOl- .•'

Marjorie O'Ronrk Associates
Court Reporters
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JOHNSON - COUHT

1 agreement with Mr. Justis that he sell and install the shelv38

or that he just sell them to you?
A I don I t know J I can I t state it that he vvaf3

4 to, that I agreed to have him sell lueand install the shelve:.>;.

5 uh, it wasp it's a little bit cloudyo

il

Q

A

A little what?
A little cloudy; there's no, you :Y..JlOWp I

8 didn't say to him you sell me the shelves and install themo

that you, that Mro Justis agreed to sell and install the
shelves for youo Is that not correct?

A I don't think I put it like thato

the shelves and Chip and I would put them ino And he gave
the

t
MroJustis had arranged and told me the best place to

Q

Q

A

put themo
Q

I thought you testified 011 direct examinatio:1

Can you now tell me what the arran58iJleutwaL?
Vlell, the arrangement was that he would sell

Well, I understand that none of the money
that you paid Nro Justis was for installation?

20 A

Q

That's correcto
What \vould be the approximate value of the::l(:

7.4
2.5 COUT{T: ,my further questions, Gcntleri:en?

Marjorie O'Roark Associates
Court Reporters
Staunton,Virginia
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JOm:SOH - REDIRECT

SJ-JAUGHTER: If it please the Court, I miGht
just askfiIro Johnson to go a little further

3

4

5

(3

'1 Redirect

Q

and perhaps clarify the I:latter in your mind c

I think he mentioned this briefly at the cc-
ginning of his testimony.

By Mr~ Slauchter:

Mro John$on, once Chip started coming in,
10 could you just tell the Court in your own words how you got
H to 1m.ow !flroJustis and, in as much detail a,syou can remcmbe- ,
t2 I realize 'you can't remember every detail, how all of this
U came about.

A Vlell, school was out and kids were coming
1$ and Chip came in and there was no work for him and he came il

19

20

just to listen to records and buy records. He was interestec
in the music field and we got to be friendly and, uh, we wer~
discussing equipment and he mentioned that his father had a
Pilot stereo console and I remembered it because that is a
very good piece of eCJ.~ipment. .:Uld,uh, we, you lillOv'll' dis-
cussed it and he said, uh, you know, dis'cussinG his intere~t.

:","',:.',': : -' :u .' and he mentioned that his futher had a \VOCQ workinG shop in "
~~;llkt:~&2'0:'~~~/~~1~tt'~ij~':.iT~J';{ij~~~3;i,;:~jj~~;~~Z;;?~~'l;ii!{~~?}~'~~~;r"~~~"t;;lf~:~:'~:.:~l'h~;:L;;.:4t~;:!~e~{,~:;'.~i~~~~~;;!j:~~.~~';;i0'.'5;,'~~1~~~~;':{ffr1fk@l1

h~;;;> bc:.~e ",~1t ~nd I , ..•.•.n", I '..-u •.t .h.T ~.. t1.0.•~~ t ..<.,t I. he_.

this sticky slidil'lC d.oor. This vms the first real ::'Wr-tio~l

25 of any job or anythinG like thc.t. Uh, tl:cn, uh, Chip's f2.tl:( l'

....~.

Marjorie O'Roark Associates
Court Reporters .
Staunton, Virginia
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shelf" And I had talked this over and, you know, the bac1\:

slide easily, waxed it and everything.

as you got to talking about the shelves?

for ito I wanted to be able to go back and pull it off the

. ?e e ••The value of the recordwa$

o there were only two employees, ffi1dthere would b(

A Around five dollars.
Q

A I gave him a record.

• G

Q And then, what genera.lly was the circumstanc'

to buy something, I didn't want to go searching here and yon

Q Any compensation for th&t?

A Well, I was • • • this was my first store ant,

a lot of people in the store at one time and if somebod;y wmr:s.}

me to
I wanted, you know, to make it look good ~nd make it easy fa'

and brought his tools and, you know, fixed it so it would

well, Chip is very good at this sort of thing, why don't you
let him do ito And I said all right, fine. And he came in

sliding door on this cabinet that was sticking and he said,

carne in and, uhf'vve discussed stereo old and new and things
like that and, uh, his father and Chip, you know, kind of
mentioned to me and I mentibned to them that I had this

1

:1

3

4

5

(;

"1

- 8

9

'W

H

~2
U

i4

15

16

n
18

19

20

211

~'OU know, thore were possible \"lays of dcalinz:, with tLL,

..•.msted area, to move things around here and ther(~ and Get mo::'o

Marjorie O'Roark Associates
Court Reporters
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1 use out of it.

Q Had he been encouraging you to use Chip in
3 various capacitics?

A Yes, and I was agreeablc to ito Chip necGed
5 something to do and I had something for him to d6.

Q Could.you say whether or not your payment, i.
, terms of records p 'Nasto Chip? Could you say whether the
S records you gave p or whatever compensation you.gave, vms to
9 Chip or to Mr. Justis?
10 A It was given to Chip.
iU Q I dontt believe I have anything further,

>

12 Your Honor. I hope that clarifies it a little.
'&3
14 ]3y Judgc_l~offett:

ID10W what business Lx. Justis is in?
Q

A

Q

I have one or two ~ore questions. Do you

He's retired.
These shelves that you bought from him, were

20 they shelves that he had or that he 9 did he go out and l.Jrocu. :,::

them, get them somewhere, and make them available to you?
22 A He indicated to me that he had these shelves.

,i*;::~~~iif,~(~U;&~~:i;,1?fi;{:~!~3:"';~:.;;:h~~~~>t~;f'l'!t~v,,'~'}i,1~t~~~ll~;';~J:~?9.t~:';~~',~~i~~i~~I;;::*~j~:'.":;~~!?i:'iJ,~!li\,~;,}<;~,j;.:<~f!~';r~.;:;,"{'~".'A:.g1;;)'~:~~'"i:i~i .{~:o::';':. ,)', ""'~~:'.' ::j,;r~:k*i9
he haa bODe out to )rlCO s:1clvcs ul'"'td found t:l8.t t:leyh:~(}. L~c:.,.~~.

25 T'}le;~e \\'ex""" 0'11<'">'" t11....•.•...\.'" 11"c1 "'r:d e'onl'" u,..",c.",ri 'VOU "'10\'.' hr"~':.•.... .,"':;;' '.;.,:.> ,.I. (." lJ 14.-....... ..- J,l , ~ u l. ..J.l~u\;v., V t....... r J ..., •._",.a...:1.

Marjorie O'Roark Associ"tcs
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1 new and some u.sed~

-39-

3

Q

A

Were these wooden shelves?
NOt they were metal ones"

Q Metal on83" Andt so far as you. know, they

5 were some that he had on hand?
G A Yes"
7 Q That's allo

Marjorie O'!loark Associates
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*

DANIEL

* *

MORRI S [p. 40 J

.'\)'l~"'ct 1'y ;"X' ''"l'ol'{''il+pr''.lJ._ IV - ;)' •• 1\). 0 .J (....."':;".;! v.... •5

6

'1

8 please?

10

Q

A

Q

A'

Q

A

Q

A

Q

Viould you state your full naue and address p

Daniel Kent Morris, 115 Rose Hill Circle.

Could you repeat that plea~)e, Danny?

Daniel Lent Horris r 115 ~.ose Hill Circle.

That is here in Staunton?

Yes, sir"

How old are you?
}<~ifteen•.

And how old were you on June twenty-third of

18

1971, app:coximately on8 year aeo?
A 1\hirteen.

Q Danny, could you tell us generally wh:~:t :)'ou

recall of your first contact with the l';lusic Center after it

was opened under ti13.t name in HaTch of 1971?

C'i<"ifi¥~.\,,,;',F;;,i-_~:-_,i'~-''i~ •.,~i,".1;,l,;~,~;;,:~~~i;'~::';,f0
wn an~,,;o.~~t,~~,;,.~:.,;:~~.~~:~'~,i~~:...1~'

Q Do .you n~r:lemberwhen :,/ou first started comir:;

down?
25 A Well, I b,ad, I uued to go down there a lot

Marjorie O'Roark A~sociates
Court Reporters
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lunchtime"

an album.

involving Jeffrey LlcCray?

A No, sir"

I didn It, I didn I t know anything thz,t they

Would you tell us what you r<~call ,t.hen of t:,0('...!

A

to put up the noy','ones that were in the basement, and, uh,

A Il'.rw, u.h, David Hose and Jeff' and Chip were

Wc"G, I didn I t ever have any agreements with anybody that I

I caGle d.own there, that VJcclnesday, I came down at about

was going to help, but,I was just, I had an appointment for

takin£ down the shelves, the old shelves, and they were goil G

Q And what did you obGerve and what did ;you de '?

incidents during the four or five days before the aecid.ent

Q Did you ever do any, before the inciuent thrt

Y/ere working Lher8 ur ai.1ytlu.ng, until the day that I, that.

any form of payment for those jobs?

around the store or were you ever given any merchandise or

we have been talking about, did you ever do any odd jobs

before it was opened up under the new management ~ .and I just

would keep cominl down there whenever I WWlted to purchase

1

:1

3

4

5

6

'7

(
8

9

10

IV

12

1.:.1

114

15'

16

n
18

~9

20
21

:u. . .' ,a newsp[1per.intcrview later on durin,r that afternoon and I
">':::~"b>:;i'~M~~',~i1'~<".23'..:~;'~'i','.(':,~.;";~J"/' '~/'4':';".,.~~,':":';~;.,'~~, >,>;~.;,.t:Af •... '1i:~' ,,;,' ,.. :~~ .....~.i .•"0,.';::'" ..;,,~;t, .:.;r:,ii •..• ~;<;'~."\:;(\'~' •

• . W£:1,S ju'st thei'e and wo.s"hclpin' a 'little bit. .','.- ..... "'.1' .•• ' •.••. 1:..

24
Q What were you doing as you Were helping?

25 A Just holdin' the shelve~ steady as they weI'

Marjorie O'Roark Associates
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1 taldng them down and movin t stuff around.

-4?-

3

Q

A

Approximately how long were you there?
I don't really remember; I wasn't there but

4 an hour, maylJe not even that long.
Q Did you go and then, go in there and then go

6 to IV.11eh and coraeback, or were you JUG t there one period?

9 left?

A

A

Q

I think I ate lunch and then came down.
Do you rel:J.emberapproximately what tir:1eyou

No, sir ..
.Do ;you rerner:lberany conversation concerning

i2 payment, either to you or to ffilY of the other boys?
I

Do I rememter anything said?
Yes.

was getting alburfis, but it wasn't, I didn't hear anything
definite,. anybody definitely say that anybody else wus getting

A I remember Chip saying something about he

20

anything.
Q And you mentioned that you left after approy-

i~ately an hour. ~ere you there in the store when Jeffrey
':U l\icCray I s ace iciunt l1appened?

A As I was coming back to the store, I met
25 David and Chil) outside.

Marjorie O'Roark Associates
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2

Q

was that?
A

Approximately how long after the accident

I'm not really sure, probably around fifteen
It 1,1inutes, fifteen or twenty minutes.

out J did you see Van Johnson?
A Yes, sir.
Q And do you recall what he was doing?

A No, sir; he, as I recall, I think he was, he

looked like fl.ewas, he had a lot to do, he was pretty busy.

5

6

'1

Q

Q

A

As a result of your being there and helping

In what terms?
Well, he didn't stay in the room the whole

Hi time, liLe he was in and out and • • •
While you were ,there?

A • • • it seemed like he was doing a lot of
i6 other things that he had to do.

Q While you were there, did he actually help
'118 out in the moving of the shelves or did he just watch?
19 '11 He was, he was helping; he was, kind of, you
10 InlOW, he was supc;rvising whenever he vw,s back in there.

Q Do you rectill whether anJ' , whether he was

~;~.i,~;~i:,.;.:'~~/f;"i~~;~~i.:':,>~".:t,; ..a~.ke'd::~.il:.iyo}t.".~'ov..;l~..AlGl~p'.' o.r,.d,~q...yqM.' JU.s t.: joi,n.in~." ....,... .'0 ~.;... /., . 1Y "~i~." • ,"~ "t';, -f.!;:,'~.•• '{.' .,.:~ o,:p '.~'., ~-:.-~-.:.~•.. "t:;'~.:~.ll..~:.>'~l..~: ...t~j":::;'~'.:\.t: '\'.fo;~~~/'l:'J:;'L ,.~:£t
A I just joined ino I was just watching, but

24 then I saw that help 'vias need.cd, you know, so I just helped. 1

25 Q I have no f~rther qUCGtiOhS, Your Honor •.

Marjorie O'Ronrk Associates
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Cross - By Mr. Tavlor:1. t;::

A Yes~ sir.

A Right after.
it over?

Well, what I meant was did you see them in

I'd seen them looking at albums; I can't say

Q

A

Q You didn't know him?

~l Danny ~ Wllen did ;}'oufirst start going in to

A No, Girt I can't remember •

Q You don't remember vvhether you saw him there

Q .Did you have occasion to see either, Chip or

A I didn't soe him very often.

Q Rieht after? Did you go in right often?

.AYes9 I saw Chip; I didn't know Jeff very well.

prior to the day of the accident?

a customer would?
the front part of the store looking over the merchandisoas

that I saw them purchase anything.

Jeff there as a customer at different times?

thi8 store after the Charlottesville lVmsic Center had taken

1

2.

3

4

5

IS

"'i

S

9

~O
HW

~2

U

14

n
~~

n

118

~9

2.0
:U

~.~ .22.

A No, sir. I don't recall that he was workin&
25 at that time.

Marjorie D'Roark Associates
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2

3

Q

A

Q

But you don't know?
Yes, sir, I don't know.
I have no further questions~ Your Honor.

(; a witness called by and.on behalf of the Defendant, testifie:.
1 on his oath as follows:

a large fiduciarJr concern, l\'lercantileSafe Deposit [,u1dTrust

'il2 please?
Q

A

A

Q

A

Would you state your full,name and address,

Calvin L. Justis, 216 l~orth Coalter Street.
And that's .here in staunton?
Yes, it is in stavnton.
What i~ your occupati6n?
I took an early retirement from my employer}

Company in Baltimore City. I act as a consultant to the
United Virginia Dan}: and. Eational Valley in matters pcrtaini [;
to trust operationsc

Q

A

lUld could I ask your age for the record?
Yes. Sixty-six.

Q And you are the father of Calvin ~Tustis~ Jr.,
sometimes referred to as Chip?

Marjorie O'Roark Associates
Court Reporters
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have.

A That is correct.

.in Staunton and with Van l\iedorJolmson?

• e

sort of in chronoloGic,-tl cX'c.er, could ;Y'outell us what

wnicL 0

Uh, the r;::atterof the shelving, it's :l liGhtweight shelvinG
be able to do these things that references are made for~
not instiGate row eGlployr:18~~tof Chip; I agreed that he vW1Jld

A Wy son, like many others of his age, f1'e-

separate hearsay from what Iy~ow because I wasn't in th8
possible and, of course, I am in the position I've got to

A Yes. Uh, I'd like to make this as brief as

establishment very ~ucho I'd like to say this, that I did

Q Without prolonginG the hearing too much, HiI'

Q And would yoU then go on and tell how it

developed that Chip began doing odd jobs for the store?

or so before I was introduced to the store, by him, havine go le

in with him to look at the record players or whatever you

musical instruments. So he went in the store on an occasion

quents every music store that he can bet into and likes to
review the new products and also has an interest in playing

the Charlottesville r~usic Center with the Nusic Center here
tell the Court what you recall of your first contact with
you, of course, heard tl!e testimony GO far" Could you simpl r

1

2

3

4

5

()

if

8

.~•.. ;. <9

Hl

n

U

U

~4
is
16

17

'i8

19

10

2.1

n

23

2't

25

. Marjorie O'I1oar!c Associates
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A No, they were GlidinG doors, and they were

A We'll, the conversation was that Van wasn It

precise date of it--probabl~l 1~our or five days before the
A That was, uh, uh, probably--this is not the

~ And so then what happened?
A Well~ uh, I agreed that he could and, uh, he

without c:..rq difficultyc
the doorfrrunes surrounding the glass, and then that operated

Q Do you remember approximately when that was?

uh, took some tools and he cut the simple little groove in

and Chip said wells I could fix thato

job of grooving the doors so that the shelves, the door coul,

able to, Van Johnson wasn It al)leto work the doors very well

the conversation was?

pass by the shelf~
Q Do you recall, uh, how that came up, what

:jaturd2Y of the ni~leteentho It was during the week .that

wi thout sufficient clearance to pas8 the shelves--a very simj\le

first odd jobs; I believe it was a shelf, cabinet doorso
generally what the first conver~3Utions were that led to the1

2

3

4

.5

6

7

8

..' 9

10

U

12

13

~4

15

Hi

1"1

18

~9
20

2.1 Saturday the nineteenth appearedo
...... , " ... :. ;._.. ~. '.. ' ... (,". ' .. \1as an."thin~:'"said durine your.conversations' ..

":/" ..'i",,;'.,!:'''J~,, ~;;;(~'~:\'~:i\'i";;:"'. ;;,;,;,;~"'~:""'::;:'~'~"',i:k'i-~,,!',,1i£~;,~,.,;,t;".!t;.;l,ry'.,';. J.,,:' .~<?.tl.;,... ,' ,::'. ".\.••..J.:!.C,. :.;,',.:',';"'~,';.",_ •.: .• C~;:"'.: :,.-;.'i',: ... .'.: ••• ~':"'.2-:,t~~):r.-,:
aiJout C:1.1}) be inc:~ C.JJ;1l-H:'::1;3c.l.t,8U'?

24
JI. hono Yi~~<1tsoever.

25 And did ;you ~ctually ever know that Chi})
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1 received anything for this?

-48-

A Yes, I did. Ny interest in his doing these
3 things is it's something that he likes to do; he's a youth
4 with considerable energy and I like him to do that rather then
5 be out where I'm not sure where he is or what he's doing.

Q Nows Mr. Justisp what was your next contact
'7 witn, sa,Y,the store or Mr. Johnson, in terms of any further
8 jobs that Chip might do after the ~31idillgdoor job was CO!J'l-

9 pleted <?

U) A \'Iellpthe.question of storage space that was
VB useful to have merchandise available so yo~ could reach and
~2 get it instead of being piled up in the basement came up
B3 during the general con:versationb Having recently moved
14 here--you may remember, Your Honor, thatls the Wamsleys'
is address I gave--I had these lightweight steel shelvings left
16 over from the former residence in November and no use for

them here. And, uh, so I suggested that they might be used
because they were both easy to handle and very inexpensive
in their value. And Van said that, Van Johnson said -thathe

20 would be glad to utilize them if he co~ld get permission, as
I tmderstand it--there I'm goin& into hersay--and, uh, uh, I2!

12,.'" .': said.all riGht ,1111 let you have tb,em-at my cost p which vms

ff~'?k:'#~\~ji'if!'~':~~~';;'~:.;;S~~'~""'~~;';~~ci<}1t~'~{;;0'i~'~"~:;~'';~'~fJ::~?~-.~~~~?~~~~.~.:.,:~~t~d:"~''uli~::'',:t~:.~~"}~~:.,ttiWj;;~!

2.4

25

too}~ the:::1 therc and, l,;.il t tuok them out of the little truclc

tiHit \Ve h3.ve as a .hobby proJect, so to :..;p.euk, and I set the;n

Marjorie O'Roark Associates
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1 aloneside the doorway and others took them in. That was on

2 a Saturday. Where they put theJ:l or what huppened that Gatur-

3 day is , I have no particul2.r knowledge of it.

5

Q

A

\'/as Chip with you that day, sir?

Yes, yes, he carried them. in or, if there '/ta~>

G anyone else there, they did, but I couldn't say whether Van

"1 Johnson or anyone else picked up a package or not. lilY inter"si;

8 then was to get them off of the bed of the truck and se t the,l

9 there and go about my business.

Q Whendid • • • excuse me.

it Yes. Go ahead.

Q \'Ihen did ;you next have a..~ycontact with the

store or with thi.s project?

A Uh, I drove Chip to the store on Monday, the

'i5 following Wonday0 And he did not go to the store--that is

16 one th~nG I'd like to clarify--wi th any others; he went ther 0

n as an individual. jmy others that came to the store at that

~8 tine had. to come otl1'2r than at the time that he did I because

19 I transported hi~1 there.

20

21

Q

morning?
I see. .:\.ndwhat, did you go in the store thJ.t

;'~ 0 : ••• ';: ,

~,~.,;t.~:J$g;~

24

It WU8 pretty weil established, without any

Marjorie O'Roark Associates
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1 effort on my partg other than the general conversation, that
2 the shelves would be established and where they would be
3 establiuhed. r.:yinterest in going in the store on hlonday

4 was to cake sure that no one got hurt, that if they were to
5 be erected they were to be erected and fastened in such a
<5 manner that there .V'louldbe.no accident. And I stayed a rnat t '-,1'

7 of possibly thirty minutes or thereabouts.
Q And did you tnen go back into the store before

• I

9 Jeff McCray's accident?
A

Q

~l the accident?
A

No.
Then that was the last con~act you had befoT?

if a my memory p ;)'e8. I could have possibly

~4 gone in V!ednesday morning, but I am not, I canlt say definit::.~ly.
Q Do you recall whether or not you took Chip

~6 down there that morningp on Nednesday?
A

Q

No.
Mr. Justis, I show you one piece of Xerox

.20

paper. On top of it is a statement and on the.bottom a
facsimile of a chec:.-:,[.:.nd IIII ask you if you'll identify
those.

24

25

for the 1'2CO:cJ, pIc 2.3 t.' , :sir?

I Iw.vc ','/ritt;en: ~old. to f the no-me blank--

Marjorie O'Roark ,\ssociates
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1 not knowing the official na1:1eof the company.;..-sixshelves, sjx
2 sets of steel shelves at si.xdollars each, and that is thirtj-
3 six dollars.. Please ~end check.. 'rhe check is here with the
4 Paid stamps on it for thirtJ'-six dollars issued by the I,jusic
5 Center Division, Charlotte:'3viller:~usicCenter Incorporated"

SLAUJH1L;11: IId like to introduce this as ou'
first exhibit.

TAYLOr?: No objection.

COUhT: Very well$ it will be received?

Q I have no further questions, Your Honor"

I:Ir.LcCray, uh, iVlr"Justis, you, uh, most ofQ

~6 Cross - Ey Mro Bobbitt:
n
18

the other testimony has been concerned with your role and
20 Chip's 1'01.12 in the music store in relationship with the
21 mlsic store~ Could you tell the Court what relationship the.'c

'.. ,.:~,.. :....., '.~ . 'w.a? .bet\:,-.ee~1 9hip and J'e1)' ~,lcCray'?
;7_~ "5~.-~~.~{t{:;~',"fs'.:;-;.~:.~~~",.,' "~.'~"~.•..•••::,. ~'>d.~~<i,:I.~.~'.;.~),~,.1,;.;t~~~.~-~'..;~~.~~..~,~~r:-~~~_.-:.:,.::~~lf"f:*i/,;:~:~':.';~F:-;>.i . ~~;/:'~~/~!c: ::;. '..~.b

23 "~.., '?l:':\i\-,c:~e \ '::1'::; elo:::>c

- : ~ '

.;-~;,~.,",;i:".,. ::'~.rh '\i:;~~::":" .,~."r"'; .,: .•..".": :;. :'.-;+-4
f:ciCL3. s , probably as

clo::5e friends person tnat he had become
25 with <iur'ir~ci our :3tlOJ.t s~,:~yLerc ill ;jt[ilmt.on prior to thi;:)

Marjorie O'Roark Associates
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We arrived, we moved here the October beforehappening.

2. June.

JU~)T IS . CHO~)S --52.

3 Q Do you l..l10VI if Jeffrey IiicCray was cT:lployed

4 or workinG anywhere during that aU.mmer'?

5 A Only as a volunteer to be of assistance at

6 ~estern state"

Q

8 would he 0 " "

A

When would he work at Vestern State, or when

Uh, I can't say which day s, but it was in th;

UO morning hour:.>. The reason I know this h; that he spent a

En considerable amount of time with my bo~r and in fact, he even

'Q2 had dinner at our house the l';]onday prior to Wednesday.

Q It would not have been possible then for hir:,1

t4 to help out at the music store in the mornings?

A

Q

That is correct"

Did., ull, do you know, uh, if Chip ever

20

11 received anJ'thing for his, the things he did at the music

18 store?

In my presence, v'Ihen the first matter came

up, the JD8.Dagerof the music store sa.id he had no authori t;y

:U to compensate my son" I wasn't concerned about whether hG

22 W::18 cOLlpcnsatod 1'0:"" his s:118.11efforts or not, but V811 did

23 give him a rocord at that tl~e, &nd he ~ave him, oh, a Gsa!l

nu~ber subsequent to t iLle "

25 Do you kno,,'/ of your own }mowledce if Jeffrey

Marjorie O'Roark Associates
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1 I!lcCrayever rec eived 8..L"lJ'thing?

T- --? -

A I know that he did not receive any, because
3 of a conversation as late as LIonday evening. There were no

activities on r.ruesdayand the fatal occurrence on Wedne3day.

to the musie store, what was your feeling as to the arrange
5

6

Q Mr~ Justis, on these shelves that you sold

1 ment that you and the music store had~ Did you feel that
8 the money that you received for the shelves included, was

for installing then as well as selling them?

were occup;ying space 9 the-ywere of no valu-c, they represent -d

install or see that these shelves were installed?

811 opport-unity for L':J' son to have a project.

some compensation for them~
them, in as much as I delivered the shelves and received

A

Q

A

There was no particular feeling •. The shelv~s

~ellp did you feel personally obligatec to

I felt that my son was obligated to install

23

Did you feel that your son was going to
receive compensati~n for that work?

I didn' t :r~:_now r,hat he was going to receive
from the music comp8_ny, but, uh ~ the money sort of went in
the pot to get records or musical instrlliilents or whatever

he.was intc~cstcJ in •
.Jill, "".'{."

" lo.oo"o-tJ

25 that CG1YOllG else \'/<.2.3 to llelp J'our son?

Marjorie O'Roark Associates
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1 A There was 110 arran{;emellt that anyone else

2 was to help.

Q Did the manager of the store, TlIr., Johnson,

4 did he have an;)' conversation, to your knowledge, with any of.

5 the other. parents of the boJ's who were often around the musi:

(5 store to try to get their help? Do you know of anything

7 like that?

A There was nos to.my knowledge, there was no

9 contact in a:ny form with the parents of any other child.,

10 Q I have no other questions., .

SLJ\UGHTEI1: Wehave no further questions,

Your Honor.,

15 CALVIN JUSTI~, JR.
16 a witness called by and on behalf of the Defendant p did test fy

n on his oath as follows:

18

Direct - By Mr. Slaughter:
20

Would j'OU state your full name and address,

" .. "',. • ~ f • ~

Q

. please.? .
"0 ,', . ; • ", • ,t ••

• "j:.
0" • ',,"_.' ,_ ••.• .' •• ' "'. - '~'''':''

; ", .~.

Staunton, Virginia. Calvin JUDtis, Jr.,

25

A

Q

Calvin Justis, 216 North Coaltor street,

~hat is your nge?

Marjorie O'Roark Associates
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A

Q

A

Q

far, Chip, a

A Okay.. Well, I went dovm to the Music Center
10 one day to see what was going on down there, to see if any-

body I knew was down there, you Y..l10W, and ~ started talking
12 to Vrol and nobody was with me at this particular time" And
U he mentioned that he needed this sliding door fixed. and thor,;

114 \'Jerea few other odd jobs around there.. So I said that I'li ',0
15 them" And so he made no proL1ises of any compensation or any

:. ~; ~ "': .":~ . 'i!?-:'

20

.... 23

2.5

thingo So I fulfilled these tasks and I came back on oth8r
occasions and rearranged the stock room downstairs in the
basement and other things like that and straightened UPF you
know, just in general, you l-;:now,just helped out. I did get
records for some of these things and on one occasion he had
this old {sv.itar stand lyinG in the basement, and I said

could I have it and he said yes. There have been a lot of.;
• '; .~'c .' .'. ...~.:.~' ,#,.;.:".:. ':. _ ~•••.• :.:.,.•• :~ ',',; ", •. :,',~'_'.,,~'., .~ •• ' ,.: •.••..•• ;: ''':.' ".' ",", , •••,.t.. . . '. ~ 0,; :'.' .'.... J'''. ,AO '::~:0~..
thin6s 'conine out that aren't really right. On, uh, ~ie t'or;l"

the s11elves cloVIn on ::::e.tureIn:>, andju8 t put then, you kl:O\'l,

put them where we could bet to them latcro So l\;ondn.y I \i;;nt

Marjorie O'Roilrk Associates
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JU~TIS, Ja. - DIRECT -.55-

Q A.nd, thu8, to'the best of your recollect io!;
do and we had a good time doing it.

my knovvledge and to Danny Is knowledge or anybody else I s hIlO'.-

accic3ento And that's ito There was no a[;reeQent made, to

ledge,. likep they were all in the S8.I:l8 situation, you b:O':lf
-:.. . .. '.'".' . .~.•. ' . . . ... .. ".

i'n~:their' hc'i:p:Lng' 'oU:t~.. ''l'he;/' ~idnl t' h:a.Je" anything :e-lsc .to"~' "

some kind of appointment. And, so, then there was the

And so, you know, as this went through, Danny left, lId say,
about forty-five minutes before the accident because he had

timep 11m not sure when, and we worked on these shelves.
came in about the same time again, between one and two, somE-

Rose-.-down thcr~ ~ So they u~cided they didn it; have anYthin~

else better to do that day, so they helped ~e. And so Jeff

So Tuesday I went down about the same time again. And. I mei
Danny Rose and, uh, I mean David--Danny Morris and David

get paid or anything like there was with me; he just, you
know, helped me out. And there was nobody else there that
day besides him illld I. So we worked that day and my,father
came and picked us up and took us home and things like that.

sometime between one and two. And when he got down there
there was really no conversation as to, yoh j.;:now,would he

down between ten and ten-thirty fu'1dstarted working on the
shelves. Jeff,:~{nce he was doing volunteer work at Western
state, lId say he got out of there at one olclock, if I rcca1.1-:-.-
11m pretty sure it was one or one-thirty--so he got down th£cc

1

2

~

4

5

6

'1

8

9

W

H

112

13

V4

15

Hi

n

is

U9

20
21

;U
;.~_. ,:.';:'~r-~:..::~'...;-,~'." . 2:f ....

2~

25
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JUSTIS, JR. - DIRECT

1 two of you only worked on Monday?

-57-

2

3

A

Q

Yes. I ImoVi that two of us only worked on r\Io'_')dc~Y

V/orlwd on l:londaYe li.ndthen on Tuesday David
4

5

and Danny ca,.'TIein and helped out •• •• ••

A Yes ••

Q •• •• •• in the morningp and Jeff carae in in the

afternoon and helped out?
- 8

9

A

Q

Hight"
And then on the next da~)',perhaps I missed i

and perhaps I should ask you to repeat, but what was the
sequence of who came in when on Wednesdayp ~he day of the
accident?

. A Vlell,David and D~'1Y cume in and they workec

for a while, and then I think Danny went andate lunch and tln

1$ he came back and then he had his appointr.1cnt. 'l'hen Jeff cam.
in last, sometime between one and two. But there was no

doing it.
20 Q Vias there [my conversation with Van Johnson
2~

...... 22.
....~.-.,.•..•." .•.:. ... -.~

concerning whether you would be paid or not, or whether you
<; ••

: .' .• ft'1~t. :~'-'.-
.j,"

A VielJ., llot really; I ~~3 ~Ol'e or 1esB "bcttil:C
that I \'iould.

25 Q

Marjorie O'Roark Associates
Court Rcportci's
~f~tt"t •.....•t"\ V,~('1'in1~
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JUSTIS, JR& - ,DlilECT

1 whether the other three would be paid or not?

-58-

A

Q

There was no conversation, to my knowledge.
Without going into the facts of the accidents

4 just tell us what the three of you were doing. As I under-
5 stand, Danny r,~orrishad left; and what were you and Jeff
6 doing i~nediately prior to the accident?

A Well, we were moving, let's sec, I think,
8 we had to bring up some shelves out of the basement. So we
9 were more or less taking tun1S, you know, who walks down the

~o basement and loads the shelves and who gets to just stand
Ii there and pull the rope that makes the elevator go, you know.
12 So it was 'Jeff's turn to pull the rope that makes the elevatcr
13 go, so we went dovm the baseffi~ntJ me and David Rose. We

loaded the
Q

() 0 0

How did you go down? By the stairs?
By the stairs.' So we were loading the shelvEs

i1 and we were getting ready for the elevator to come dovnlo

Q So you were all engaged in this work on the

'tl9 shelves at the time it happened?
20 A

Q

Yes.
How many records do you recall having gotten

~. • t .'

;7'~~~;::",:".,~:.

..'n from the time you sta.rtedwit.llthe sliding door?
,";,:':,~.:.'23': "',:'.~:~":~'j:,~:, ::;\''A'':>' .., ',YUp .'~~{:t'i.'i.vjYi'u t ':"{i:i:1-~'? ,~," "'-"f:',;~Y..:~~'.;"0:',' ,':':';':',':,"';'"

25

Q

A

Up until the dey t~e accident happened.

Four, or T:laybe five, I'm not sure~ but therQ

Marjorie O'Ronrk Associates
Court Reporters
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..
.1:,0.,

t wero definitely four"
Q Do you lmow of anyone else who Got records 0

3 any other compensation'?

A None of the others here Got crny compensation

S for what thc;'l did.

you and supervishlt; you during

he had the storel you know~ and didn't have much oPPoi';tunity

G

7

8

$)

Q

A

To what extent was VE'...n Johnson working 'tIlth

. . ()

Well, he had a lot of other things to do and

10

12

to supervise us p except 'covlElrd the end there 1 you lmow, 111-;:0

the afternoon it was kind of early in the afternoon~ not rea,
early but I~d say around three o'clock, and there wasn't too
much business right then and Brenda. could ta~\.C care of the

ono or two people Vlho were out front, so he was real1:/ h81pi".':;;

,
l
I

I
i

there that he just couldn't leave the store.
us then" Most of the morning there were enough people in

Q

A

But do you recall his helping out at all?
Yeah, he did help out sane. All he wanted~

he vmnted us to finish up J I thi:n.k. JUld we would have.
, __~~.~~~~~~_",,:,;ooo:-.~.'''~'''-*-~~~~~ ••.~~~~~~'''''~,_.,...._~~-~(''''''''--1"''''~'.~!,~_~r.'-..':.-$l3~n:n~"""\"::-"-' -~ ..

"- .. "

;.
." .... "

:,!:\.:: i:f~';::,...5,,;'i:~~t,.~
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* * *

CALVIN JUSTIS, JR. - continued [p.62]

I
!

i
f
\
i
I

I have no further quest~onsp Your HOllor.
I know he didn't receive m1Y records.

Q

A

Q And it is ;your testimony then that, to the

best of your knowledGe, h.e never did receive uny records?10

i14 Cross - By lilr 0 'l'aylor:

To clarify onematterp I believe you tcsti-

i7 fied that you worked on Monday on the shelves?

18 A Yes"

Q ~1d then you said you went do\Vll on Tuesday

2.0 and you found David and TImmy " ., 0

2.1 A No, it was ~ednesdayo

Q ';/ell, that's what I wanted to find out.

23 A

2,4 I)-.. It \\i..LJ
but Yicdncsd.8.:(?

r- .
- '''''' ,A It W~t) 'l:eun~\:3duy o'

. ",,:': ';': ....;.::.:.';.:i:):" .... ~":i: :';2". :.;:;'.,.;.... f '::'>, .>.; :,,;;< , .i}.'

• '1>"
.,,; ~.-

•
•.• ~,:.~ .•••,~., •• ~.>~ .••• 'j~'--'~ ~~.;~~~~i

Marjorie O'RO<lrk Assoc.intes
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Jt1~TI~; t <JR. - C:W~)S -61-

Q And I believe ;you said that tnere was no pre-

urro.ngeme Il t 0 f tiny kind • to 0

3

4 Q

No.
o 0'" 0

between you and J e1'r that he was to cc :"12

5 in and work?

.A Well J he said, well, there ','/usn f t any pre.-

'1 arrange:ne:nt lilonclay but ile said he might jUGt come dorm 2.ncl

8 see what's happenin~ ~ednesclayp but there wasn't any arran;c-
9 ment. that ','Ie were going to go down to really do a.'1ytb.ing.

H) Q That's all.
* *

r

!
I

~2
'.

13

~4

~5

16

n
18

~9

20

Direct

please?

.OLLIE THOMAS McCRAY' [po 65]

B,VL!l'. Dobbi tt:

Q rllro 11cCray, wi.ll you state your full na,,'.e,

A Ollie fj'hom2.8 McCray 0

Q Where do you live?
A 212 0urrey Road in Staunton, Virginia.
~ Arc you t:nc father of Jeffrey I,~cCray?

: :. . 2~
':' .•_'.<:',:. ~7t'..,.:~>\..\.;~;~i~.:..< .:.;.~'!':, ':-,.',:

1.5

.Q ';•.. ,What was Jeffrey's 0.0 .o.was Jeffre;)' emploY4'd

as avo ;Ul;tc~;: ;~~;];~~"~;,;t;lii ii,~:"u'.;~e';cf ", ,:;, , "\I ;3" .~l)' ~i

Marjorie O'fio:uk Associates
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1 A Hc worked from, I believe it was about eight
2 thirty, ~ntil onc o'clock, I believe wa~ the hours.

"'"At the time of the accident, how old was Jef "?

5

6

A

Q

A

He was fifteen.
What year was he in school?
He was a sophomore, he had just finished his

7 sophomore year.
Q

A"

Q

At Lee High?

Did, uh, did you have any knowledge of any
H sort of arrangement between Jeffrey and"th~ music store that
~Z he would go there and perform tasks?

A

Q

Nop sir.

Did either you or your -"lifeknow that he was
~5 going to go to the music store?

after he got off from work and ate Iv.nch, that he was going
A Yes, he said he was going to the store, that

to go b~" the store9 and give Chip a hand.

".sat"ion for doing thint'3sat the music .sto~e?
..;,•..:.: ...•. ~.~•.'~' ..•~_.,~:."'~."L ~'.~\ . ". -l;' .t, .• -( ", ..' 1 • ,..... ': ':,', ,"",'" .:' '.~ . ~::.' ~~:,'.. ' . "'<~:.:'. '..,

A. ]iC~8 th::;. t. I 1:1:'8\'.' of; I never sa'!\'
.. .

; '..:...

20
Q

A

Q

He said this the day of the accident?
YeGo
Do you know if he ever received a.ny compen-.

25

never su.id he did, ~.;o I Jon I t think he did.

Did he ever receive any records at any ti;:;.c<

Marjorie O'Ro~rk Associates
Court Reporters
Staunton, Virginia
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l:'lcCHAY •• D I:1I:C'r -.67-

Q

A

~ere he and Chip pretty good friends?
Yes ~ he and Chip was good friend~;; Chip VIas

4 one of about three or four Jeff considered close friends.
Did your :::.~onhave an interest in T:lusic?

A Yes, he had, 011., I'd say about six months
'1 before that, no, I guess it was a little more than that, he
8 had just bought himself all. electric guitar and so forth, anc
9 he played with it$ and he bought records and, more or leGS,

no I gue~:;syou'd sa;ychorded it and followed by ear, and also
H he was taking music at the time 0

Did~ ull~was that the attraction with this
.U particular store p his interest in rousic?

A

Q

Yes, really it was.
Had he ever purchased anything from this

16 store~ do you y~ow?

A Now that I do not knOVI. I know that he

20

bought records) but I believe he said he had bought records
at this store before. He said something about them being a
bargain, or something like that, that he bought thcm cneapel'

21 than what'tLe price was I cause they was on sale, one of tho:,.:;

. '. ...~~'.~. ...:-....

,f .

Marjorie O'Roark Associates
Court Reporters

Staunton, Vir~inia
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VIRGINIA: IN TIlE CIRCUIT COURT OF TH.E CITY OF STAUNTON

OLLIE T. McCRAY~ Ad~inistrator
of the estate of Jeffrey A. ~~Cray.

v.
CHARLOTTESVILLE MUSIC CENTER, IHe., et: al,

ORDER

Plaintiff

Defendant

"

.:.:.

On the 8th day of Septeober, 1972, came the parties, by

counsel, to be heard upon the special plea of defendant

Charlottesville P.usic Center, Inc. alleging that the exclusive

remedy of plaintiff lies under the Workmen's Compensation

Statutes of Virginia.
This Court then proceeded to hear evidence on behalf of

defendant Charlottesville Music Center, Inc.~ and all questions

as .,to,the.,a.dmi.s.ai.b.ili.t:yof.evidence ,preserved by either party

are noted in the transcript of the proceedings, which has been

typed and filed with the papers in this action, except the

following which thLs Court doth here note. Counsel for defendant
charlottesville ~fusic Center, Inc. sought to introduce evidence

of the conviction of an agent of such defendant in the Fourth

Regional Juvenile and Domestic Relations Court on a charge of
violating the Child Labor Laws of Virginia for employment of

plaintiff's decedent at the time of the accident in which he

died. The Court recei.ved such evidence to vouch the record and

reserved its decision as to the admissibility of such evidence
.-,'untila later time •. Counsel.for defendant: Charlottesville Music.
~,'-.; .,' y > :.": • " .•• '.~'.~~ •• ' .l~_ .:' •.•.•. ,., .:. '~:": •••• :" '.:'.- < ." ;0:..,.4 •.. :' ..: .•, :,~-;::.,./ ':.~

Center, Inc. also sought and received leave of the Court to

56 A



• l,.'

_.,-,'-: __ .,~' --~..

, --

',;:.~..
...... 1ntrodur.e at a later time an abstract of such convic'tion in

the Fourth Regional Juvenile and Do~estic Relations Court»
t'•.:

~:;

-,
such ab[.trc.ct not h:l\ll.n~been available fron such court

without perni5sion of the presidin; judge of such court.

TIlereaftEr» counsel for defendant: Charlottesville }~sic

Center~ Inc. obtal.ned percission fro;n the jud~e of the Fourth

Regional Juvenile and Do~estic Relati.ons Court to obtain such

an a~stract» and. in accordance with a suggestion cade by this

Court. suboitted such abstract to this Court under cover of a
:.-::

-, letter with copies to other counsel. Counsel for plaintiff

objected to the adnission of such i1bstract on >the ground that:

s'-:chabstract was hearsay evidence, that it:was a se1f-

serving declaration» and further that it did not name p1aint£ff's

decedent as the minor for \}hose et!lploy:ncntdefendant U s agent: ~.);JS

preserved its objection to introduction of evidence as to
---
.N...,

convicted. Thereafter~ however, while counsel for plaintiff

the conviction of such defend3nt's agent on the remaining

grounds noted above, the objection to the admissibility of the

abstract on the ground that it did not name plaintiff's decedent

~as abandoned by counsel for plaintiff.
The Court having m3turely considered the question of

~.~hether such conviction and the abstract: thereof should have

-.1 • . ..' ,';. • ~ •

not be adr'1'i.t~ed B'nd 8tistiii"n~ p'1.;at~'t1'f'fis"obj:ec:ti6~ to :the-

been admitted in evidence doth. find that such evidence should
',-

-2-
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':~',

<..

. ,,
_.<f>

apolacibility of /lny evidence relating to such conviction.

Counsel for cefecd.:lnt Ch3rlottcsville t~usic Center .•Inc.
preserves its objection to the fallure of the Court to adDiC

Bucll evidence and t:he abstra.,t thereof on the ground that
the evidence on ,.,hichsuch conviction ,.;as based t:l.:lde necessary

a decision on the identical issues as that before t:he Court

presently~ and on all other grounds preserved in the record.
The Court having further u~turely considered the evidence

of defendant Charlottesville HU6ic Center. DIne. t evidence

introduced on behalf of plaintiff» the a~8~ents of counsel,
the ~~cnrandu~ f.iledon behalf of defendant Charlottesville
Y~sic Center

p
Inc.p the ~eoorandum filed en behalf of plaintifft

and tha reply oenorancuQ filed on behalf of defendant Charlottcs-

ville !".:Jsic Cent:er tIne •. doth .\DJUDGE and ORDER tha t such

special plea beD and it hereby is overruled, to ,.:hich action

of the Court defendant 01arlottesville ~fusic Center, Inc.

objects on the ground th~under the law and ~~e evicenceD
pl~intiff's decedent ~/lS at the ti~e of his death an employee
of defendant within the meaning of the ~or~en's Coopeusation
StatuteG of Virginia and that. therefore, pluintiffOs sole

aod e~cluBivc rc~cdy lics within the provisions of those

statutes.
But the Court doth, as provided by the Rules of the

Supreoe Court: of Virginia. retain jurisdiction over thi!> wa ::tcr,
res.er.vipg the r,ight:.unto.it~elf .toc~'ter'.Buch further orders.'..',' .', ,'. '.':" ,' ~.i:.,'_ : ,.. .': '. /' ' ..,' .•...:....•,1.,•. : .•.~;t~

~
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.'

aa it tnay deem appropriate concerning the foregoing decision
until the final order shall be entered in this act~on and

21 days thereafter.

~fIER: ----------

We ask for this:

William E. Bobbitt, Jr.
Counsel for plaintiff

Seen and objected to:

l'1cGUIRE, hOODS & B..-\TTLE

~/-' /' 'd:;:- --;' "
By .

Em~ard R. Slau3hter, Jr.
Counsel for defendant

,I

.
.~':~"il'1,~.':

' ... " .~:\:.;
'".:

.,~./.
",' . ~, . "'" .' .•'~",!::,.

,',-
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VIRGINIA: 'IN TI{E CIRCUIT COURT OF 'TI{E CITY OF

Opening of Trial - Voir Dire, Initial Questions of Court not.

wh5.ch n~ question exists <, The first clearly audible port:ion is

Tape begins with final questions of Mr. Taylor about

7 ;; 0 st:'1

:'. .

OLLIE To McCRAY, Administrator of
the Estate of Jeffrey Ae McCray,

v"

OMRLOTTESVILLE MUSIC CENTER~INCo,

TRANSCRIPT

Recorded

Plaintiff

Defendant

"

f

I
i
I

\
i
I
I
\

I

the opening statement by Mr. Slaughter in beginning his voir dire:

May it please the Court, Gentlemen of the Jury, Ladies

and Gentlemen of the Jury, as Judge Moffett has indicated, Mro

Landin and I are from Charlottesville and consequently, of course,

donUt know you, and you don't know us as you would know local

counsel in the communityo I would therefore ask these questions.

Are any of you acquaint.ed \vith the McCray Family?
\
\

(A juror raises his hand)

Questions by Mro Slaughter.

Qo Could I ask your name, Sir?

Ao Robert Landes 0

Qo I realize this is a difficult question to answer, Mr.

Landes, but could you tell us how well acquainted with the family you
-1-
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are?
A" Inaudible (Mr.Landes responded generally that he

knew Mr. McCray through contacts beD1een their two companies).

Q. Are you in contact with him on a day-to-day basis?

Ao No, I haven't had contact with him for several

months"
Qo .I see.. Do you see them socially?

A" No"

Qo Have any of you read newspaper accounts or been

aware by other means of this accident? Could I have your names,.

please?
Ao Five jurors indicated that they had; names inaudible.

Qo In order to try to be just as brief as possible. I'll

ask those of you who had been aware of i.tgenerally questions, but

then if any of you have individual statements othenvise I would

appreciate it if you would so state. As to each of you who has

heard of the case, now one lady mentioned she had read it out of the

newspaper (juror interrupts-inaudible), it is my understanding that

others of you have read of it in the newspapero Could I have your

name;l please?
AoJoan Ruleo

I

I

I
I
!

< ,

~ • ~',,~,;".' ,,'~"':'il,.. • e ••• " ~:-.~.'. ". ~."';~~ •• ' ':~'1:~-'Ai "Elinice'Shee ts 0 " ",

~~.~.l .:.,~: ~'. ,:",.. ',

Qo Are there others who read it in the newspaper?

Ao Answer inaudible, but other jurors indicate they had"

Qo Perhaps I should put it another T,vay. Is there anyone .'

who hasn'tgathered from the newspaper some knowledge of this
..~.,.,;,,;

. ".. '::~._ :.•::<: ..~.l-i'.•.•..
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accident? Could I ask your name?
Ao (Answer inaudible).
Qo Do I understand that Mr. Houff and Frances Berry are

the only ones who have not had any prior knowledge of the accident

before?
Ao No audible response; then a question from juror as to

when accident occurredo
Qo Yes, it was in June of 1971c
Ao (Inaudible) 0

Qo Has anyone, and I think some of you have, but could

those of you tell me who may be acquainted with this accident other

than from the newspaper, by conversation?

Ao (Inaudible) 0

Q. Court asks if counsel have any further questions ..

A. Ilfro Slaughter: I have no further questions, Your

Honor"
Ao Mr" Taylor: I have no further questions, Your Uonor.

Mre Slaughter: Could Your Honor indulge us in Chambers

a moment?
The Court: Yes, siro

Mro' Slaughter: Thank you,siro
/~l::>":'O' .Argument: befD're>the~'Court ,in 'chamb~rs.~':.Coun'sel'for,:'def~,t:ld~~t:m,6ves.

for exclusion of all jurors with previous knowledge of the facts of

the accident from the media and other sources on the grounds that

prior knowledge from newspaper accounts which are by their nature

incomplete and slanted would render them partial to the cause of

I
I
I

'I
I
!

'.;.~',";~~.i~<::~,~.~~'.;~~~... '.
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plaintiffo
Reply by Mr .•Taylor: Nay it please the Court, the

plaintiff takes the position that it would be difficult, if not

impossib Ie, to obtai.n a jury, none of whom had read the newspapers.

The only members of society who would be eligible for jury se~vice

would be the uneducated and the illiterate. A juror is not disquali-

fied simply because he knows that the accident has occurred; he is

disqualified if what he knows has caused him to form an opinion or

prejudice which would prevent him from giving both sides a fair and

impartialtrialo At this point we do not knm1 what the ne'dspaper

articles stated or what opinion if any was created in the minds of

the jurors~ We feel that Counsel for "the defendant will have to go

fu:cther and explore the question whether the jurors have in fact been

prejudiced by what they may have read about the accident. We submit

that the simple fact that they had read a newspaper account of the

accident is not sufficient in and of itself to disqualify them.

Tne Court overrules the motion of the counsel for defen-

dant and notes his objection thereto. Return to Courtroom.

Questions by Mr" Sla.ughter

Q. :1 would like to ask two ,or three further q~estions
";:~1 .'~.;:-~~~."'-l~:.. ..... ~" /;""'. ,~., :..;":.~'....,'~ .::;}.'.-. 'J.;.:' ..~' .; .. ~"~~' ~"'~)'''~V.

some\vhat"alo'ng the'lines' that Mr." Taylor asked you. One - it\:eally

is a key question- just kno\ving now that most,of you have read

accounts of this accident in the papers over fifteen months ago, I

would simply ask again if you have not formed or expressed an opinion

as to the cise previously, perhaps now that your recollections have

I,
I
I
I
I
I

I
J

I
I
I
I
!

t
I

I
{

!
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been refreshed as a result of the questions?

(No juror responded affirmatively)"
QoDo each of you feel that you have not formed or

expressed an opinion as to the case?
Ao (No juror responded affirmatively)"
Qo And that in no way have you prejudged the case as

bebJeennaturally bereaved parents who are certainly objects of sym-

pathy by everyone and the d~fendant corporation, by definition

impersonal?
Ao (No juror responded affirmativelY: or negatively)'"
Qo And I would further, again corresponding to Mro Taylor's

initial question, do you feel that no.award can be given or that a

l~sser award than the greatest amount you can give can be awarded?

Ao (No juror responded affirmatively>or negatively} 0

Qo Do any of you have. any quarrels or personal compunction

against an award fo.r the defendant or an award of a lesser amount?

A" (No juror responded affirmatively)o
Qo I take your silence to mean that you can give the

defendant a fair trial and that you do not hold any prejudice against

either side?

I
\
i
\

t

I
I
I

I
I
I
I

f

I
I
i
!

i
!
I
!,

if'.~i:~, .. :<':.1-'.,-;, ..' "', '.~:r.Ao....(No .Jurol;:responded .af~irmCltiv~:I:.y~'.o~,nega~iy'ely)" .'.. . . . . .' . •.. . :. . . '. :' ..... ' ..~i:.~\'i';:.~1~

-5-
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Questions by the Court

Qo Does Mre Taylor have any more questions to ask

right now?
Answer by Mro Taylor: No, Your Honor.

Counsel for each party proceeded to strike alternately three

jurors, leaving seven jurors.
The names of the following jurors were announced by

the Clerk as those who should stand down:
Joan R. Rule
.Lilly Bo Echols

11argaret P. Archer

Robert So Landes

Edward Mo Willson

George Ro Diehl
The Clerk then continued:
Q" Will each of you answer :present:;~ as your names

are called, please"
James E. Houff

Audrey So Fitzpatrick

I

. ~

.- . ': .,'. . • '.', .' .,!,~" .

Thoma:~.:J~ Sheehan.
:"' :'. .':' ".' ...:~''''

Frances Jo Berry
Laura R. Killingsworth
Lo Do Wease

Eunice Ro Sheets

-6-
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Will each of you stand and raise your right hands, please?

Do you and each of you solemnly swear that you \vil1 well and truly
~

try the issues joined be D<Jeen Ollie T. HcCray, Adminis trator of

the Estate of Jeffrey A~ McCray and Charlottesville Husic Center,

Incorporated and a true verdict rendered according to the law

and the evidence, so help you God? You are all sworn, you may

be seated~
The Court then stated, although his exact words are not

clearly audible, that orejuror would be prevented from leaving

on a trip over the weekend if the case could not.be condluded in

one day. TILe Court then asked counsel for each party whether or

not he felt the case could be tried in one day" . The Court then

suggested that the remaining three jurors be called, that each

side be given o~ strike, and that the remaining juror take, the

place of Yu:s. Killingsworth"
Counsel for both parties having agreed to such a procedure,

the Clerk stated as follows:
As I call your name, please coup-forward: BoAhvyn Jacob,

1

I
I

i
I'

I
l,

:. ."~.. '
III, Martha So Grafton and Calvin Co Craigo

, -. '.;',\. " . '." . . . -~.; - -- . ~•..•~, .•. ' ~:-"'.'" .' ,. ,_ .' '.~' .. ".,:' •. " ~ :..... .~~" '::",::G •,.
you please stand and raise your right hands@

Would the three of
, .

~ : ~~t'~;":.~':.f'.~:. ~',~.":','( ",1' ~ " - < •••• ~.,..-- ~~'b;.:.'.
Do you and each of'

you solemnly swear that you will make true and perfect answers

to the questions which the Court shall propound to you so help

you God? You may be seatedo
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The Court then directed the questions required by law

to the three members of the jury panel who had come forwarde
..

The Court then stated:
Qo Mr" Taylor, do you have any questions?

Answer by Mro Taylor: No, Your Honora
Questions by Mro Slaughter

QG I am sorry to prolong this conference, but due to

Mr" .Jacobs' hearing difficulty. Have you ever heard, and I

will ask this of the three of you although I shall speak

dire ctly to Mr" Jacobs, have you any knowledge, that is '-before you

came to this courtroom today~ have you any knowledge of this

accident?

Ao (inaudible)"
Qo Two of you have read of it in the paper" Have you

had knowledge of it from any other sourceZ

..Ao (inaudible)"
Q" I think the Court has already asked this question in

a slightly different way, are any of you socially acquainted

or s~cial ~cqu~intances with the McCraysZ
• ; $ • • ~ ••

(no audible ~espons~)o
"'"i

!
I
j

"" Qo Are any of you clients or do you know Mr" Taylor or

l-.fr" Bobbitt?

Ao (no audible response).
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ByMr • Slaughter:

The exac t 'VlOrdsof Mr 0 Slaughter t s next statement to

the Court are not clear on the tape,~but in substance he

stated that, in order to save time, he made the same objec-

don concerning the jury that he made in chambers.
By the Court:

Are these jurors (I spoke to the Clerk a minute and I may

have missed the answers to one of the que stions) did any of

these prospective members of the jury indicate th~they had

read newspaper accounts?
Answer by Mro Slaughter: It is my understanding that

all three haveo
.By the Court:

All three have?
Answer by Yrr. Slaughter: Yes, sire
V~o Slaughter continuing: Mr. Bobbitt and }~o Taylor

asked the jury panel at the beginning whether if the required

facts were proved, you could give a verdict for the entire

amount a11m\fed under the la\\fand therefore I Hould ask the

panel correspondingly, if you feel that despite the fact that

you had knovlledge of this ca se and I know tha t you have been

asked by the Judge ,vhether you have formed 'or.expressed an

opinion about the cases, do you .feel that you can fairly try a
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case ",hich \V'illnecessarily involve bereaved parents Nho are
reoresented by lawyers locally and a corporation (remainder
of question inaudible)?

Ao No audible respofiseo
Qo I take it by your silence that you feel that you

can?
Qo Then I ask a further question (remainder of

questioning inaudible as well as initial remark of the COllrt
thereafter) 0

Counsel for each party then proceeded to strike
one of the remaining jurorso The Clerk then stated:

The following named will please take their seats
back in the courtroom:

.'

B. Alwyn Jacobs, III and Martha So Grafton.
Xvlro Craig, will you stand and raise 'your right hand please?
Do you solermilY~lear that you will well and truly try the
issue joined between Ollie To McCray, Administrator of the
Estate of Jeffrey Ao McCray and Charlottesville Music Center,
Incorporated and a true verdict render according to the law;
so help you God? You may be seated.

The Court Repol~er was then sworn as well as all
witnesses who were in the courtroom.

Fikd in the Clerk's Office of the
Circuit Court of the City of St<llmton
?~":..~~Y.o/713 .....Timc: ..'l.::r.:€.1i:~)J./,
). .c;'

~

p -' /0 - J ,
~.J I - ..~ .• Clerl~~•.•t.L/..•.•..JJJ.~..'\..)...<,..y..t.':I<1.L._.
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'TRANSCRIPT OF TRIAL [p, 7]

WALTER E. BROWN
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Direct examination by HI'•• Taylor~
Qo ViII you state your nane, please?
A~ I am "ialter EG Bro\-m, Lieutenant J Staunton

police Depart~en~o
Qo lIO''! long have you b~en \':i th the St.aunton

~olico DcpartMcrit?
Ac Just over nin2 (9) years ..
Q. And, you are a Licutqnantof police?
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fAc Yos, ~iro
Q~ Lieutenant Ero'l"m,vrcre you a member of the

Police Department on June the 2.3rd, 19717

Q. And, on that date$ were you on duty?
A. Y6s, I uorked the ciCht (j) to four (4)

shift that day"
Q 0 . Hill you tell us i':hotheron that day you

had occasion to investigate an accident that

.. t

,i
,

......

had occurred on the
ville lIusic Center?

nrcmises of the Charlottes-~

Y9S, I received the call to go to the
Charlottesville I.';usic Conter at 23 north

Central Avenue at approximately .3 o'clocke

Qe In the afternoon?
At> In the afternoon, that's ri[,ht~
Q. I believe this \Ias a Uednesday, is that right/l

Do you recall?
A. I don't recall the day of the ~eek; it was in

the middle of the Hock, I knml this e

Q" Ho~'i,\'Jillyou describe \ihat you found at the
Charlottesville~~sic Ccnt~r?
\1nen I arri vod the'r(~ I ...;;as' inct by I-:;r. Johnson,

and th!~rc~',ms a soJ.c:31adv also there and said~ .

that a younC man had been injur8d in - and he
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I
(
1

I
I

Has in the bo-sement of the bui.1dinC; that'
there was somethin~ happened to the elevator
in the back and he had been injuredo I
proceeded to the basement and I found }~e

HcCray lyinG in the floor of the buildinG
just outside the elevator - uh, his head --

Q.. Hell, Hithout goine into details, ,'iashe
ali vo or d.3ad at that tine?

Ao At this point he \'iasdead"
Qo Now, will you tell us ~iliatyou found - but,

first, let me ask' you this" Could you de-
scribe the hoist or dunbl!aiter in ccnc.:ral
terns?

A" In General torr:1S it 1'iaS ::ioodcn - a box

approximately 3 1/2 tp 1~fcot \';idcby
the same depth" It's a wooden box of wood
construction, it has a motor hoist cOi.:bination
on the top.

Q 0 Is this \iha'l, is cOI:'Jilonly reforred to as a

chain hoist?
A" Yes, that? s 1,lhat I 'r,ouldcall it, a eb:dn hoist,

electrical chain hoisto
J

'Q';:Uoll;, hO';!, '\:lherc ',;a'srr£,~'15'o:e"or case. [-art' 0'[ ;:" ..c' • "if,:' ". :,'-. :<~l
tho lift or dUi:1b\fD.itel'";ilkn YOll arrived?

Ae Tho cas:) rnrt of it '\;as' in the baSement of

the builc1in[;e

-9-
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Q$ At the bottom of the shaft?
Ao The bottom of the shaft 0

Qo And ,-,here Vias i.ihc motor?

A. The motor i-las lying on top of the cage portion

of it~
Qo 110H1 are you familiar Hi th this type of hoist

or chain hoist? _
Ae Yes~ I'm familiar with itc
Q. iiell, in itis norr.w.l state \"lhere is the motor,

placc~ I-lith reference to the case?-

A" It 'l'lould bo at tho top of the shaf~, and then

the chain moves, not the motor.
Q, The chain gCCD fror:: tlle motor to thecaEc?

Ae One on the right and one on the left.
Q. And, I believe you said the motor is operated

by electrici ty?-

Q. All right sir, no\'l \"Jhat did you - \'lhat ,-:as the

condition of the box part of tho elevator at

the tiDe you arrived?
As It had fallon; it had some broken wood,sorno of

broken horo, tho bO'-1r.d broken thoro _ this
typo of thinG.

Q. And1 did I undDrstand you to say that tho

...10-
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motor \.'ao lyinC on top of it?

AQ Lyinr: on top 0.t: it and thcr0 \jns 2by 43 and

2 by 6n around ito
Qc lIm! \:D.3 tlw L1otor nOl"'::1ally Gtwpcnded froD the

top, ~:(;r~you abl~ to t~11 fron lool:inr: at it?

A() Frou J.ooldnr. at it appurontly it ',.:an suspcnc1e:c1

throuGh n hool':; th-~rc ;,\'as a hool: in the very

top .•• it ;;D.::mSt all tha .jay to tlw c~ilir-E -
.'

I f:1.iCht.~tD.tc here <.'" the shaft do;.;s not [0

u11 the ....'ay to the ceiling on this rarticular
,

lift~ but; up over the .first floor itis 501:18

2 by lrs and 2 x 6::; and 2 by G tyro of con...

I

I
1.

I
I
I
I•,,
I

t
}

struction, ':.in the shaft and this had a

.'~'-~::'~.
'.

rin throuch it -..lith a hook on tIle: e:nd.. This

notol" ~:a::;hooked tho sarlO i:ay oV8r tho hook

.in this typ.: of fnsh::.cn (connectinG his t..,o

index finGers in D. hook po::3ition) ~

Q" Liko that (connectinc his t-:,-:oindex fincers 1n

h' .'.)7a OOr: rOS~,~l.on

. Q(\ Licutt~rw.nt 131'o',;n, did you r.lul:o any e,xa;:dna tion

,;.,t:':of"th'J ;6~.~~'dt'~h,~'top:'of:tl1;i;'tit.'or" tllat 'hu~c:.
fron tiLl ov~rlwD.d hook?

:.

.,r,,".,
'f.;
q
d
;i

;;:
::

Ae Y~n, cir, I didc
Can 'You d2~cribo
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A0 Normally the hook "lould be bent say in

approxinatcly 100 in 360 deGrees not com-
pletely connect:i.on, but it 'Viasan open type

hook bent completely around; this had
~trai[,ht(~ncd out in a more or less L shape,

a general L shape.
Q. liould it be fair to say that, in normal posi-

tion it Has something like the top of a coat

hantcr,?

Ao RiGht, sir: yese
Qo And, it \1o.s no 10~1Gerin that shape?

Ac it "JaS no longer in that shape"

Qo Did you take a picture of the motor at that

time?
A. Yes, sir~ I dido
Qo Can you identify this picture? (HandS \'litness

the photOGraph)
Ao Yes, sir~ this \'lould be one of the photographs

I took at the scenco
Qo Did you take it yourself at the scene?
Ao Yos, sir, I took it at. the scene, yes, myselfo
Q.. And, is this, I tal,:e it is your r;hocs ?

A. Yes, r:1y sno:Jso
Q. Lyir:r. on tllJ l~G.s,::L:::;nt floor?

A.. Ye8.,- 1:0, sir, tl:is is lyin[, on the first flooro

The motor did nO'l~ LO [1.11 tho ,.'D.y to tho bascLwnt.;

.,'"
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novi p \1hen this elevat.or is all. the '1,"Jay dovm,

you have clinb over the top in order to get
to the first floor.

Q. Did you nakc any observation of the shaft or
hoistuuy?

Ao Yes, sir~ I did.
Q.. '1'el1 us '..,bother th0re l]CrC any beams or any-

thing along the side? of the hoist\'Jay as guides?

A& Yes, sir, ,there Hero lJOoden mcnbers approximately

4 by '+ in size that \./Orkcd a little shaft -

another little shaft inside on the side of the

elevator' .. Th.is ;iHS used as

it irora s'.Jinginr; out of control ..

Q. And you say thqr:;,lerc i"lOoden?

Ao Yos, sir, they were wooden.
Q.. Did you r.~ko any observation as to the con-

dition of any of those wooden guides?
A.. Yes, sir, I did.. On8 if you \'lere standing

facinG tho elevator to your right Has like a

llarv~d

Q.. You call it llhat?
A. ilarpcd, just turned \iicakQ

Q" ;Iarped?

Aj) 11arrod, richt.. It ~'.'D.S t';listed at the top out

of shar'.::.

-1)-
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I Q. Did you take a picture of that beam?
A. Yest sir? I dido
Q" Can you identify this picture?
A. Yes, sir, this is the same picture I took.
Qo This is standing down looking up?
A. This is standing on the first floor looking

at the beam.
l\Ul. TAYLor?: If it please the Court, I tender.

these t\'JO photof,ruphs B.ndask;that they be re~

celved in evidence marked as the plaintiff's
Exhibits One and Two.
JUDGE MOFFETT: The Court will receiv~ and so
identify.
Continuation of Direct examination by Mr. Taylor:
Qa Li0utenant Brown, what - could you tell.

from the structure of cage of the elevator
whether the top was ancloeed - whether it
was closed over or whether it was open?

A. It was an open top; had some 2 by 4s - uh,
2 by 6s a large piece of wood, but it was
an open constructione

Q. The top was open?
"...

~.'.

Q. \Jhat l'iaS the construction on the front of it

if you faced it, waslt open or was there a .
door?
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It was open as you faced ito
Qo Nowt did you - can you tell us whether you

saw any paper posted on or about the cage
of the hoist or the l:tft itself?

Ac Yes~ sir, there was a letter -
MRo SLAUGHTER: I object (inaudible)
~me TAYLOR: All right.
Qe Could you tell us whether or not you saw

any writing posted on or. about the frame
or the lift itself?

. /\'0 Yes~ sir, there yJas a sheet of paper in the

back as you face directly into the elevator;
posted right on the ve£yba9k of ito

Qo Was that on the outside or inside?
AQ Inside of the. cage itself.
Qo Sop if you were facing it - the open door

of the cagclI where \'.'ould it be with re ....

.fex-cnce to'you,?
AG Directly in front of you. Approximately

eye level"
Q4 What did it relate to?
Ae It ~elat~d to an inspection of this elevator"

. ' ", Q~' 'D'~:Y~l~r~c'ail:'~;':d:id;o~:~~~iC'~"'\,:~~t'the'.date '~; "'<'.

the inspection was?
Aft' The date on .this letter \"a8 dated Febrllaryp

1946. February 15th I believe would be the

!:..
~.
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~"'-._.~.. :.., ."~.:.~.\ .'~:,', ~~.

exact dateo
Q e Tell us 'r'lhetheryou \-lereable to find any

evidence abo:Ltt'the lift of any later in-
spection?

A \) There VIas no other information as ..far as a
later inspection on ito

Q(> Thisf.tore is within the City of Staunton.
is it not?

Ao Yes, siro
Qo ¥~o Brown, I believe you testified that

this motor vias suspended overhead ,and there
\vas a chain which ran from the motor down
to th8 hoist itself or to the cage?

Ae Yes, sir"
Qo Describe just generally what kind of chain

that was?
Ao In general, if you are familiar with a

bicycle chain, letts say it's a real
heavy bicycle chaino It's the same type
of construction$ but it vlould be heavier,
not heavier, but I'd say four or five times

", strongere ..
. "-.':. ' . "';"."'.:Qo :'::'~o'''tl~~~::;~~i~'';r;i'ii'~d;'S"~;~.'d'\~in'd;~;.t'~:iL~tand

lo~cr the hoist?
Ao Yes, sir, it ~orks in the samcrrincipal

as a bicycle chain cxc(-)pt it's not a co:.'1plctc
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circular chain, it would be one that - it's

not a circular chain but it's the same type

of construction of a bicycle chain and it .

works on sprockets just like - at the motor

end.

Q. Was there any difference in the chain itself,

anything of any difference infue appearanc~

of one part of the chain from that of. another?

A. Yes, sir, there was. The chain, after being

used there was grease and so forth had worn off -

looked like the chain had wear, uh, the

chain had looked as if it had unwound approxi-

mately I'd say - I made a approximation at the

time of 8 to 12 inches somewhere along there;

I believed it measured to be 16 inches. There

was a difference between a used portion of the

chain and the portion that had really never

received any use.

Q. Which was measured to be 16 inches?

A. Sixteen (16) inches of used portion.

MR. TAYLOR: Excuse me just a moment.
. , ~.•. ' ," ~" ~.

r;:":. \!~i".::}::;:.•.,..~~Q~". 0'kay:,::"'~.td'~6~::~~a~i'ne':"t:i1~':~~'1~6tr':l~"cil'.b.o.fd,S' /.; ..: ,c7.,,;, :

going to the motor?

A. 'Yes I did. The - when the hoist fell it broke

the connections. All the electricity was

- .
~' .... ,. ~.;;~-,,'. ::.'~l;:'

- ,~.
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turned off to tho hoi~t \/h':.:n it cnmc do',mQ

HRe TAYLOR: I bellev\} thatis nll» your Honore

Crons-e:canlnntion py lire Slau[)1.tcr:

Q" Li0utenant Droun, an I umh:rstnnd it, in

order to recapitulate a little to be certain
the jury und~rstandD~ thic hoist liasencased

. in a. sort-; of £OllJ of a shaft and ran fron .

the hancnent up to about' half ~iaybet'dean

the first floor and thcccilinc of th8 first'
fJ.oore Is tlw.t correct?

. . . . .

QQ And built over the top of the shaft \-,'as a.

:fom of roof donQ in ::;0::1') r::D"nnor by trusses,

I think you said 2 by 4s or I:1aybc 4- by 45, at

the top and throuGh that structure \:as ,,-;hat

"re o.iCht call an eye or an eye hook?

A~ Ri[;ht~5iro

Q" Fairly hcmry tyI'c of eye hool~o Can you de....
scribe so tho record can pi.ek i .•..'l1.p appro:d.~_v

mately ho;'" thick the notal ::ould be en such
a hook? .

:.>~Ji;;;~;::~;,;"~.;:j,~~;i1!~_~':1~~;.{£:;;::",;.:.:~~.,\j{.~:.. bi::b.Y: ~'~:t~'.\,:,~uid'_I:;:3:;/:'~h'i~::'0Y'C" :ho~1C'~ri"'~h6-'':c'e:{ii~c'.:,,;'-,,~<~~::,~-'~:;+i

,.,'as r:ndc of - oh l,~t f S~y 5/,sths to J/4 inch

bolt type cat-orinl ~ it ~c a h.:.;nvystQcl rJatcriulc.

Q.. And on th8 Dotor 01' ~ihich you llUv,; taken a
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picture there \'Jas also a bolt or a hook of

",hich the picture ShO',-l5 had straightened,

and could you tell us approximately hO'•.1

thick that hook Vlas?

Ao I'd say this was a little thinner~ approxi~atcly

half inch,' I \.:as just. making a guess of a half

inch. It 'VJouldbe a little thinner ... that t s

probably accuratoo

Qo And in the condition that this hoist was

operating the hook on the motor was attached

to the eye hook in the ceiling?

'A. Right.

Q I> And th811 the chain C<:lI.i.e dovm fj,~c:;lthat and

VIaS fixed or had been affixed prior to this

accident to - in some manner to the top of

the car,-;hich ucnt up and dOi'min v/hic11

material could bo transported, is that correct?

Q.. Do you recall ho\'1the chain Has fixed to the

top of the hoist?

A.' It Has fixed 'D I did not um'Jrap it - this had

',' a 1)10co of tape ~r~und, i ~, ,it ,~':asa block.

;:':':',;;,:/'" , ;)"'~"'4:~~~r.[ ';". 'tj~~{'~'p~~~e'h,t{/yj~s': tht~ti~h''that:"c:ril1'I'~:":;'t11r~dudh ''',
the '.lOodHith a bolton the baclcsid (:l of it' Q

This block of \/ood. '..:as fixed to the car it-

self, then out of thif3 therc~ \'ias a hool::.- uh p

•.19-

!
I
}
i
l.
!
!
1
I
I
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these tvlO',;ashooked tor,c~her and this had
all been taped up and I didn't untape this
at all; it sho\':.edno siGns of any strain or
any damage to this pointG

Qo Do you recall whethei or not the block under
the roof of the car which held this lower
connection of the chain in place had been

in
removed or had come off WH.'3B the accident
or "JaS that still affixed to the remaining
top of the car?

A. This had come off for some reason durinG
the accident and how it Got knocked off
I don ~t knmJ ~ but it \las off 'tihenI first
got there and as I recall it lIashanginG
dO\'ln"lith thIs loose from the car"

Q~ But there ':Jasno evidence that any of that
connection had pulled free?

A 0 No ~ sir" rrhislias apparently hooked .....maybe
I'm giving an opinionp I don't know - ~ell
it \'Jashool<ed~ there VlaS members across like
this and this ~as across both the bottom ,
side of the ncmbers and appro;cimately 16 penny

;.i':i' ..•. ,.<;..;\ .....:." ~<.~.;'..:>~/!.~.~?-~9.?~~li.:.~4::~.!.~:r:~..a.+q116.~.~hr~\:lGh.~'.t~l'c~~::~nd~'.:i:~~':::,.::.;..;:....:.:.:.':,<5~;c;.;j.:!;
\laS still in, it didn i t come apart and that

'.,'as all conn(}ctcd •.

Qo And the chain itself did not part?

83 A
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Ae lio J si.r 9 the chain \las still in cood

conditiono
Q~ IJo::s; you~vo ncntioncd thnt there \:as a portion

of tho chain \.'hich had a different aFpcaranco

frot:l the other part?
y-,t"' :Jiro.\.; ..• ~

This isnllt th'c i'lay J of. course, you tool~ thc

picture, but I thir'J~ it . 't be easier tor.U[ll

the, jury to 3CCe Could I aslc Lieutenant

to cone up close to the Jury so I can ask "

him to testify to tlw pictur~?

QoA[uin Lieutenant BrO'o:n, IYn [;oin[; to have

'to ask you to educate f:~:~' a little hccaus.3
in

it f s sornc.,Jllat diff'lcul t to cct/re:rspccti vo

, the chain tho.t you see coinC dO'.:n theootorg

and IVm holdinc the picture really sido:;ays.

, 'But in its' vertical position, it, of coursc J is

sho',:n there! still attached to the motor"

Could you indicate to the jury ho:; the chain

Gobs into tho Dotor and cones out of the cotor,

I
f

I
I

'".. ,:":,::~:):,;,:;,"::";,':,:,,:,.:,.:.}','::,.,',;!):~.:~iid,,~.p1?-,,~:.jh~,qi!):.,iJ,<p~;:>~;it:l~,:,,\,~!~~j~'~CP0y'J:l'::.of:':':.'::'.. .:::,;'.'/ .::<.:~~',::;,:;:~
chain the hoist ~iou1ct }:avc b.::cn a".:'-tacl1cd, or

~'ihich seer.wnt?

•• ",1/1.,-,.

-21- 84 A



, ,:'

bi.cycle \1heel, l:ulybc I can r0.fcr to it DOf.lO ••••

thine like that(l
QG llould you hold it up so all th.~ jurors can

seo it? ~

Ao Richt in here thcreVs sane kind oJ: l:E~ars in
there ~ but rifht in here thin part ,:here thia

chain cones D.cro~s th8 0r:rockc"t \/hcclt} uhich

them there the ~~Grouse had bcc:n Horn, this is

grease, consistent £.rcfl.SCall i,'ay over it.

<.

~.

"

but i£ you just look at it'-no'"tW.. .' J

natural just lookinG at it, onG of ther;]has

one or theso ~':as attached to the block I can

\'}1th no sien of ';;car - i.f you rub something

the reason ~'ihy ;iC SG.id it hnd dropped itself

across it - up to a certain foint in one o£

not think dcf1nitcly riGht here; I'd have to
look at the other IohotoCr'D.ph" But J one of

..these chains, if youtll noticc, one o£ then
is a little shiny' at the end than ,the other

one. uh 1 this t1ny com.o from the liGht hero s

over 8 to 16 inchcso

Qc HOH» \lhcn in its.: nOl"'tlal 0p2ration the hoist

tJinds the car - \,'j.nc3up so .tho car. \:ould' be ".:. /;. ~:
'"' :,,;';'~f;' j~~.:~; :;;,,":";~"';;:h{;iif;;';chi d.'{~r:d'.r;i~'ih~j;' ;;~~{~:~~.~ :a~;~'",'",:,.,''''.:""('1 ~

up into th.J hoi 3t .fall d.o',mar:ain the Hay the

block and tackle \.:ould or i:ould the chain idnd

up innide the r.lotor?

-22-



Is that corr~ct?

. a.;-:ay from the car 0

this chain hGrc ';'iould bethe car here

hud been pull,~d to the point that it "r,as

extended 16 inches lonecr than nor~~?

consistency J \.:ns that at it t s fnrthcr8st

No~ it fell back do".m.to',:ards i"/hcre the

block andtnckl8, .,.;hleh 1:ind up on a chaine

I 9SC'~ Cl And \':hcre \ias thi0 16 inchas of

the ono that is not •.is the loosa enda

p~int x~y fron the car or clo~a to the
car on tho. chain?
Uh J jud[:inC fron the i.:ay I vn looldne at

the. photocrarh I ~•.otJ~d Day this ,.;mud be

chain that had a differenco of color or

Qo In other i--:ordsthe chain UF?aren"tly \lUS

!tis this richt ther,:;,itts 16 inches that

rPn referrinG to, I b~lievc it uould:h<ive been on

this end; it Has the portion that I':ould-.'have been

pr~ssion..
> ~. .' • • ~.

. '. • ': . ..,.~ ,. '. _ _'. .:. . " ..,..".... _ .' • _ ••••. ,:~. •• • .' ~ ., ~ '.' . .'" '. • •. -. . • ••u~,:.c.'A&~.Thc'.:c~cun; J:ts}l~ ':~1D.d"-..:.,tho';car:,~omc ..:ul~::.so.';,:.::.~;.i~'\;';::(', ,:i,:.X:' ., \

fD.r $ norL1a1use ~;ould' brir~[ it Ulj and clO',Jn ~
is I

this SUf;1C rortion i:hichjr:or:::.:U.ly used in a

lenr:th or tilO of each other all the tine

86 A
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'''. ":

i causo thin one COr.lCS dO\:n to the floor

l!hen it stopn e !!O~l~ on this particUlar ~

\-..hon I lool~'.:d at it thore: ~;asa Fortion oi'

this norr.w.l u::wd portion that had COL1C dO~lri

to inclicat~ that the car had COr.l'2 do',m' ...• th(}
chD.fu had relcUG8d itself suppot::cdly to drop
the car approxir:ute:ly 16 inch8s .•

Q.. Oh, I Si3G ~ so let vs assume the car then ..•
ed

Ac It indicates the car had start{ movine dO',In

close to the'opemng in the hoist.

Qe I seo, then the car, at lca~t the chain had
paid: out by 16 inchc.s?

',"

Q.. I sec J over the nOli:al anount of chain that

\....oulcl have been rcquir0d to hold the car

atl tha first, i'loor?

A.. nicht"
Q61 It had raid out 16 incLe:s and then at that

point the ooter had ar'par,:mtly .fallen and

so it l~d paid out no further?
Ao P,.:!.[;llt~ sir" Thin disconnected the clactricity

~c> it HUS cut off"

~.. Riche, I S2~ ••

I: ,:.'~,,;.,>..;.< ,;; '~'~.:,~'.:....t;:: •..,..'>.:im> ~SLi\nGHT.=lif..<:;?}iat t'6'::;ill',.:t :;hii~.~:'.:f'~::{:tl-l'c~;:r~t~tU:~c'.~:!,:":

I've thou£ht o.f a q\;..~stion Lhat didn't relate to the

picture. "r
it..
".r-
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I •. '

: •~\~ • I., • ..~, :",. :,. _".:. ;"

.....L

. Qo Lieutenant Ero',m» I 'las referrinG bef.ore to

rlaintifr vs exhibit tn. t and I should have

idcntifi0d it in talkin8 about the chain in
the n.otor, no',: IVm rcf.:;rrinc to plaintiff's

cyJli bi t (2 'i'hieh sho',:s the 4 by 4 mCffibcr

uhich cervcd as an elevator euidG in \\'hich

you pointed out before \.;85 t\iistcd or ;:arp::d;

acrose the botton of that rhot.o[raph or close

to .the botton you ean soo vortieul - hat.

appear to bo vertical ',-,ood r:wmb.:;rs and then .',

a horizontal .frarw 0 Could you say ',:lwtl1er or

not that is arproxir'-V3.t~l:r the. Joint \lhere the

top of the car '..;as located ;'ihcn it \-ias in its.

poei t.iO:l on th'3 rlain floor or ",)hon i.t '..,as at

its: hidlC;st '('.osition?"." .•. '"

Ao That ',.ould b'J arproxil:1atcly eorrcct0 I couldn't

say i'or suro, but I. ilOuld say D.~.pZ'ox:iZ:lat,Qly

corrcctG
. Qo And thus th.} t'.:istinc or the bondinG. of that

this ;:as

no\] rosi"vlvcJ.yo

Q... I und.\.:r0tar:d s but th~ car did z:ot [0 co c::,V2r

Co all the \/f.l)' to the. top 01 toh:} hoi~.", is

that correct.? :;'
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. A0 Not all th~',.'ay up to right here, but there

1ias ,'iornplaces to lndicate it had b2cm up

in there some kind of uayo

Ao You can see thecl briGhtly on the phot.o[;rapho
'l'her8's a different, color than on the end,
this up there to indicate the car had been
up behind .•

Qo But~ unless the liGht plays tricks on us
the guide dovm here ShOV1S a sort of constant
wear up there only very sporadic?

:Ao Correct, siro

Q. SO the twisted part ~n that photograph is
toward the top of the hoist beyond\~here the

5 car would normally go?

l\'iR. SLAUGHTER: VIe have no further questions.

Re-direct examination by Hro Taylor:
Q.Did I understand you to say.Lieuteli.ant that

this was apparently a homemade elevato~ or

~ ',.. .
It was not apparently a commercial or

There was no indication .to be.a- of one of'
lift?

' •.• {~: :':" ~ \_ •.••.• '~ •• ;. ',: • :'". :. ',~ •••••••••• ~. ~.~~. :~•..:._ ••~••~. '.' •• ' ~ ••••.••• '••.• ' ••: :'~ ..: •.••• ~. .".' • ". ••.•• \'.: •.• , ••••••••• ' • ..,' ' : •• ,~ '-@-f.... ' .,' t:•...• ~.t ~ ~~.,.~.;..I'!;;..t'
the commercial bre.nds or m'aintenance,' it ,(Jas .

• to. ;'.' '''. ' ~ .• " ~" - '.', J. ' •.

.'

just something somebody rut torether.
MR. TAYLOR: I have no other questions.

.'_. 'to..,)
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'l.IRe SLAUGHTER: VIe have no further questions your
Honor; we have no objections to Lieutenant Drown
being excused if the plaintiff wishes to so moveo

I would ask it be poss-ible if he would remain
available for us if we should need him this after-
noono

JUDGE MOFFETT: I have no objections to excusing
Lieutenant Brown~ Thank you gentlemeno

~ffic TA1~OR: Calvin Justis~ JreG

CALVIN JUSTIS» JRo $ belng first duly S\;7orn s testified

upon his oath as follows:

Direct examination by ~JrG boub10t, Jr.:
Qo -llr" Justis, '.'.[Quld you state for the jury your

name and age, please?
Ao Ifm Calvin Lee Justis~ Jr. and I'm eighteen

(18) 0

Q. Hhere do you live?
Ao 216 North Coalter Street, Staunton, Virginiae
Qo Could you sreak up just a little bit, please?

. :' .,'. /' .Are you .,generally YJ101'~l} t9.S Chip? '. . . ~. . .~,: ;: - :....

Q. \.'hat- are you in schoel, Chip"?

Q. l.'hat c.-rGc1l; arc you in?

A. S~nior at L\:;,-.; HiGh.

Qo \!ere you a fr'iend of Jeffrey r-lcCra.y t 57
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Yes sir~~

Do you know what Jeffrey's age was at the
time of the accident?

A0 I believe he was fifteen (15), sir.
Qo How old were you at that time?
Ao I was sixteen (16)"

ItJR •• SLAUGHTER: I vwuld ask that he speak a little

louder so the jury can hear him"
JUDGE HOFFETT: Would you speak into the micro~
phone, please sir.

Qc What grade were you in at the time this
accident occurred?

A.. I \'Jas $ uh $ Junior ~ bet\wen a Sophmore and

Junloro

Q •• ' It v'JaS in the summer bet'iJeen your Sophmore

and Junior year?

Q" \'Jereyou at the music store the day this
accident took place?

A <i I ,\'las ••e

Could you tell what lead you to be involved
" 'in 't-,1~~"~:~~'i~'st'~;~~~"""~'~~'1~~'~:'ic~':i:'~~~':t;6';~S:~;:.,:'/.,,/',:',';':,

'I ~ • '

1 • ~ '.', .' I •

• '.' .' 10,:' " " ~..• I : ..~, ,",

': ~'" t ': '.

-. ~. ..,'
" ,

Q.
r,>." • ~- .. ~' ,"

invol VcIilcnt ',Ji th the stor.3?

A.. \.'<..;11~ I \'1ent, in on0 evc::linG and Van ',ms tlwJ:'8 J

, "
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like, r 3tarted talkinG to hie about hi-f1

cquipoent J and he \/as complaining about

this door (inaudible) and so I said, 1'1'11

fixcit"; so I fixed that and a couple days

Inter and thon I did a fel'l morc errands and
then he told me he \.;as going to put in some

"

not'! shelves~ so I said IVd help himG 1-1)'

father's shelves _

Q@ He said he \"lanted to do uhat?

AI> He \fantod to put in some neu she1ves
o

Qc This is the manager of the music store that

you are referring to?
lio Yes, sil'o _

Qo lIas anybody else engaged on these little

projects :rlth you?

A. NOR most of the projects no'one else\ias en-

gaged exccpt on the shelves G Jef'.f l~:icCray

came doun that J;londay,and he

Qo On the shelf project, did you arrange to have

these shel ves pla~cd in the music store \'Ji th

the manager? You £ot his ponnission to do
~ : ;.~-: . '. this? '. ,~

,.
f

obj0ction if Chip could 3imply toll \.;hat happened,

and, uh, in sequence I believe that ].ire Bobbitt is

leadinG hin, and. r \lould have to object to that 0

lill., BOBBITT:
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Qo Chip, could you tell in a Ilttle more de-
tail how you became inv61ved on this shelf
project?

A" \'1011, Van said that he needed some shelves in

the back, and so I said that I thought I

could put them up, and I said my father had
some shelves that ho'd so11 to the music
store, so -

Q. \'1hoare you referring to as t1Vanll?
.'

Ao Hr" Johnson"

Qe And Nr. Jolmson ~ l'!hat i'JaS his position at

that timo?
A" He \las the manager of the music store"
Qo Could you continuo on with ~lat this project

involved?
A. Well. we moved the shelves down there Saturday,

and .'/8 vlent dOVin to start \'lOrking on them

Monday, and so r.londay 'de \'lent dOi'ln and started

workinG on them, and this project consisted on
moviing tho other shelves that were already
there so ;.;e did that; and "iiO got most of these

shel vos up, so then that [.:ondny He [;ot, the ?ld .

\.;;,:;~:;".;; ••\,;C;;";"" "~.(~. ,:",,,;;,~,,;/,,;,"shGlvds.dm:m.and ..the. nO\'1.0ne5 up."" and .there f s '. . ~.: ..':~ : .. ~.. :' .. ',;.<::>",:: •.. ,., , : ..•.•.. ," .. : .. ,..:.":::; .•.•.....:': ::: :'.':" ': < : ~.:'..>;~~;(".'.~:
this iiork bench in the bLlcl-c \'ihieh i-;aG takinG

up space in the roon of tll; old shelves - -;;hcrc

the ',,'or;,c bench 1;;as$ except ',!11.118 \'JO ilore \.'orkinG
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on the - uh, putting up the other shelves, we
didn't have enough room left there so we put
thon dO'om in the basomcnt Q

Qe How did you do that?
A.. Hell, \'1e put t.hcn on the elevator, to take them

dO\'m He put them on the elevator.

Q. Hm'l did Y()H kno'.; '"ho\1 to operate the hoist?

A~ Ere: Johnson sho'oied ne •.

Qo \'111en did h8 sho'\'1 you that?

Ac A long time before the accident.
Qo Had you operated this before you started on

the shelf project?
Ac l' thin1\: just a couplG of times c

Qo \1ell, on th.:; I.~ol1do.y"chat you started that

~_projcct ~Jas anyone else helpin[s you at

that time?
A. Vlell, Jeff' came in that afternoon to help

me SOnle. He cane in about 1 or one o'clock
01" one thirty, sonc time around there"

Q.. 1Jhat titlC did you start that day?

A. I startcd around lId say bet~cen 10 and 11.
,Q •. Did Jeff help you in the morninG?

A. 1!,') . ,,...,~ (:0J.' nr-
u'" ,,"':',;>. l~,

t'o' ,.,~,;~ .. "'I..... v.;. .... v .....\. •

vo' t,11-" C'.~.,L ..•• vt...:.,.t.
'..!o:rl;: for ',.-estorn State

Q. Did you COM2 back and 'do any work on th~ sholves
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on Tuesday?

A., No.

Q. \'lhon I'Ja s the ne:>.'t day you returned?

A 0 I caIne back \'fednesday tlOrninf, about the same

tine. Jeff came in at the same time~ one
o,tclock or so •.

Q 0 Hell J iihei1 you say you came in at the same

time, i"lhat VlaS that?

Ao A little aftcr - betllcen 10 and 11 o'clock ..
Q.. \'lasanyone else \lith you at that time?
A0 Nobody l,JaS there at that time ~ a little

\,;11i1eafter I 80t .there SOrl.:? other" friends

of mine came and helped me p~t the shclvcs-
(inaudible).. I stayed a little after

Q.. \'Jhat time did Jeffrey lkCray arri vo?

A.. He arrived - I'Jell J he got from Uestern

State about one o'clock so ltd say \'Jell,

beti;lCen 1 or 1:30 Jeff Got there ..

Q. Did you explain vJhat you did .from the time

that Jeffrey arrived until the accident?
A. He ;"lere \".'Orldng on th,:; shelves, that's 'dhat

,ie "lere .doing ..

A. Lik:::!, aftc;r ho eot there ,i0 'i;ere startinG to

brine th.:; OULT shclv:Js ur out of the basc;-

mont "" the on<2S ',.',; too:: uo',:n t..11,; day before,

95 A
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to get them out of the \:Jay; nou J \';0 had a

place to put thorn boca~sc ve took thorn apart
Hith this biG 1,mrk bench and ile 'i!er.:~ brinr;inc;

them up so i/e could put them tOGcth(~r e

Q. DurinG the COU'3C of do1.nl3this did Jeffrey
operate the dumb'i'iaitor?

A. I think before the accident, I think maybe
1 or 2 times •.

Q<l Did anyone sho'd him hm.; to operate it?

Ao I think I did" It's pr.etty simple, all you
have are these tuo (2) ropes, you pull one

it goes up, you pull tho athol'" it "goes dmm.

It had sort of a makeshift brake uhich Hould
keep the elevator car on the second floor"

Qn How did - whore did those ropes hane, the

control i'fOrk?

Ao' They hung - VIell, the elevator car "las down

. and they Hore back '..-Jherethe chain \'las, and

the elevator car came up since you \-lere pulling
them outside the door, the elevator car came up
that f S ',lhcre it OUGht to be placed, out side the

door"
"";<;;:~~~;j;1'~~';}'::J:~f.';'~:\':'8'q,,,'::.;:.i\'~:,.?;;!i1.~i!r:i.~',';';:;i$.;Jt.;,~}i.Jlell, p"jj\iJ-.1. en ;,.t.hcal. cv.ator ..:.t,/as. 'oct 0 t".1n3~ili ~:thc .ba acment .., :'.-:;';"';,+W;",'i~t1~';~
~'_":",;;~~,~:~-"",:,~:,,,,~,~\\,";;"~_~".':':_":"-~., ... -.<: :'.j-~."~"~',,,:,:". .r._,;. ••. :''''''''00'' '~'".,; "_" ':."-,.,\ .•••••• :••IA' •.).':.~."" .••.•• :-: ••••• ~ •• ':'.~ •••,~•• ; : •• ' ••• -.,.;, •••• ~"\.; , •. :.", • :",' '_.:._ •••• _-:~: ''--',r.. f.--'\':'-'\ ..:~

could it be - could the lift be cut on fro~ tho
bas.:~r::L;nt?

A. IJo,.sir.
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: (~ Q0 Had to bo on the .rir~tfloor?
Ae Ycah, be on the fir:Jt floor9
Q. Did •.. hO',1 ::ould you [0 about £ett:i.nc it. to

raise?
11.0 You pull tlw rop'~"

Qc ;;oDld you have to lenn into the shaft to

do that?
Ao ~:cll~ not rcD.11y, all you have to do is jUDt

reach into the shafto
Q" \Jell j \:hcn it \:as in the fir~t floor positicn

then ~..lhat \1ould you do to pull th.~ rope: to

l::lalw it [,0 dm:n? .

VeIl) ~hcn tho car ca~3 ~Ol't of ...the
.'

\my you had the ropes you "Fulled then out-
side of tho sh<lft; and '.,:h.:nth.;; car c<Jne up

you Gort of held the ropeo outside ~hc shart
so you clidn f t 'actv.allyrcach into the chai't or

anythinG \:hcn the car Car.lO upo

Q., And you '.:mud .•• there ::C:;t>;'; t',;O (2) rope::> you

say?
1\.0 Yes, sir ..

Q. Can you c:cplnin a li~tlc bit Dore about ~;hD.t

'::'r;1~:;~fl~:::.~,~,:~;,;{~i1;-:~;~t..~~;;~~.~:~t~ri.~:.~;;~;"dj,i~:~:t.:;Cf!:~t::",¥.Q"U,'.7?f9.~\.~..~ :,P:-P;,p.r~~):q<~ , ".':i1~~~,;~qi?t.,.~J~~t...J,O~~'i/,,~,:~:'i,.<'i~\~~~:~i?.5:,~~:{';~'~~?~~;;
~.ib~?

l;as this riccc of ','lOod it ::D.S pivoted on abot~t
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.hio to COr.lO do'..n th,~r\~ and l:,"~dnc~day\10 had

dat:'.;5 that h.:; car.le?

it i.'ork.:d that ::ny ~

Chip, did you have any kno:JlcdCo b8fordland

that J~fi' I.~cCray ~;a5 conine to help you on

an ucrao!:1Cnt that he ~;ould COf;13, not 'an acrec ..•

Bonday~ so I .sort of, you knOi'f, half expected

Q..

ACJ l/ell, I told hin I::as [oinG to be dOt'ffi ..there

Q" On the iTonduy that 110 \"oi"'b::d 'there; did tlw

pr~s~nt at that tico?
AQ I facl pratty sure ho dido
Q.. ~'J1Y do you cay that?

A(J lb tnl~c~d to hir.1 that day, so I kno~l he knml

Q., IL talj:cd to Jei'i' i1cCray?

Ac I thir..kh.; did"

. . ..' ....L'., .. ; ..' .:."'i., .~,. Q4 ..,' Pi~.:l1r:~.,:.,J9lm.son"):llQ~'1 :'\"1116.£:;' YOU~'\1c~6.td6:b1b.~at:}'tiiu't'(}.~;:.<~.;::;~,~r.:;?:~'.};"~<:-~r;~;'::'~.•'':.4)~?''',::", " :~•. ::: :'. ::' ".,' .' >.: . '. ' ... '. ..." .' .. ' '. . .' '.
tine?
tlElt do you J.,.:.:an?

That you ~!crc \'1orldnc 011 ~h"" .•,v .•.•._~_ shclvon in the
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~",

•• __ "I';.</".:,"'-H, •••• ~

back of tho storo?
Ao Yeah, he asked u~ to do ito

"

Q. Did Ix" John::;on cVtJr,objcct to anyone helpinc
, you?

Ao Ho, he didn'to

took rlac~~?

Jeff and David Rosco
Q.. David Ilos;';?

10 I don't know.
'Qo Did "" do you b-:O'.i if h,~' ~ ou":.. of: the country?

A" UDll, I h.:.;ardhe Ca8C b3.d~ .fron Gcrnony) so I

hoard I tt:'i sure 11::; ',:o.s in G--::rnany"

Qo Uas l:ro JOl1nson in'lolv.:u in tl~~ ...:ork in the

back of tho stor:: ~:ith you uti the tir.:.J of tho

to SODe }cop18 on th.J 'i han.:; ••. .
Qe Did,.. at tho tin:: of .th2 accic..:;nt a.ctually too~:

pIneo» \.'110 \:us ir.vol vcd in the bad: rOO::l '.;ork?
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Ao ;;ull, David and I ',Jere dO'..11s"tair::; ruttinG tho

stuff on the ..•puttinr, the shelves on the
elevator ,:,'hen it CDJ.1e dOi'inQ Jeff ,.;an brincinG

\10.5 sur-POGO to brine tho ~levator do',m"

Qc \i11at ~;ould be the procGdurc them - ono pcr~on

\'JOulcl Gtay upstairs then dint \10uld you all

do?
Ao \':0 td [,0 dmmstairs by stepso

Qe And \!ould th~ person upstairs corae around.

then and CO::1C dmffistalrs '{

A0 No~ 1-le'd load the qlcvator and he'd brinG it

up und \"10 f d COI:iC up by steps Q

Q" \'Jell on this part1.CtlJar occasion \'Jhat happened?

Ao Holl, Dave and I '•.!c:nt do;mstair:Jstartccl Dovinr;

thin stuff ,to'~':ardthe elevat.or so "'1~ could put.

it 'on \lhcn it C['Jjl~ dm'in and l,'hon HC \JeTe ready

Jeff \1ould brine it dO";ffi ~ he said' he Id brinG

it dm.ne

Q Q Okay; then \ihnt happened?

Ac He said the elevator ','ion i t Clova, and I sa.id

t
!

fI,
f

I
\
!
i
I

!
:

'l.fTl)]\ 0 .• ~ ta.1-;:cthe brako ofill and th8 elevator 'car.le

Qe Could you :3G'J ',:hat Jcirf I:cCrJ.Y \/D.S doinG prior

to the accident? '
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A. No, sir"

Qo Did, uh, you stated that the elevator came
dO\m~ do you mean by that that it foIl at

that point?
A. Yes"
Q.. And that, ,"JaS \'lhen Jeffrey HcCray '\'10.5 injured?

A. Yes.

Qo You said you could sec the accident, what,

"Jithout going into any great medical:1_dotail

l'lhat could you seo of the accident?
A. Hell, I saw the, car come dOlm and I 8a1'J

Jeffrey come dOlfi and I saH the motor come

dO~fl1" Jeffrey came out the door of the
elevator and landed on the basement floor~

Qo And then you left?

Cross-examination by Hr" Slaughter:
Q" Chip, just a few questions just to be sure

that this is completely clear" You, of course,
had, as I understand it, done certain odd jobs
for Van Johnson, the na~agerj before this
series of days 'when you ',.;orked on the shelves,

is that correct?
Ao Yes, sir.

JC'•• i..;-
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, Q" And~ Van had stated that he didn't have
any place to store his equipment or mer-
chandise in the back, and between you and
your father you sur;r.;estedthat there \-lere
sane shelves that your father had and that
you could put them up; is that correct?

A. Yes, sir.

Qo And thus youx father sold the shelves to
Van --

A. He didnVt sell them to Van, he sold them
to the music store&

,Q.. Sold them to the music store ,:~-right;and
brought th2rndo:-m l'{;i eh you on a Satl',rday
and left them there, is that correct?

A. Yeah"
Q" SO then you came in on Honday initially by

yourself, is that correct?
A" That is.
Q.. And Hhen you did you started disassembling

the old shelves?
A., 'Yes"

, " Q. And, at \'Jhatpoint did sor.18onoelse come in
~ ' ••• -" ~'••• .:. Of~7-.' •• " ••••->.it';;f!.. • t.o:. .; .•. 15~t'",,:' -:;j i,."-: .' ,...'o~" .~. _~ ~ , .. : .;rlt~.. 'r.o' ~~.:...... ,.... .'. - " '. . 0 "I f,. • •.•••' •.•••••J: .••••..i..•,~,.1..,' ,",' ~. .,',.',;. .... :":"...'.....,",,"that <lay'? ..' " , > ':::~~:.",',.Y'r"'.';':""':':;.~!-:<};,.,:::-'v.: '. :.;/i:,', ,:~';;.;•.:' ,;:. ',:::,-r,' •. -: '.:,' {-," '. ., •• )

A.. Jeff came in after I had all the old shelves
dOim and '"msputting' the nC\v ones up ~

Q. And where were the old shelves ~t that point?
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, A e rl'hcy ..\.wre dO\vn in the basement t most of them J

a couple parts \'lero took up, to get them out

of the \'Jay.

Qo And you ~ ','lorl:ing by yourself', had Gotten them

moved daim to the baser.lOnt?

AoYeah.
Qo Arc these all metal shelves; both the old and

the nevI?

Ao Yes, siro

Q. And what is the distinction\' in order to save

time, is the distinction the newer'shelves
~re smaller and the older shelves larger?

Qo But once disassembled each piece of shelving
is relatively light, is that correct?

AG Yeaho

Q. So you had then been able to load these
pieces of old shelvinG onto the hoist and
then you ~:ould operate the hoist and it \'lould

take the shelves to the basement and then you
\lOuld [,0 around and tal-::o the shel vine off?

A. ,Yoso
.-:' ).:_y.: ....;.,.1.:;.;, .. ' . Q:~'~','\'ldll':'~"'af,;i~;it":'p';iri~:did! '566'e'6bt don~e'.in"'~~c/~'::>'..,.:'.'.. ':. '. :r:.'

help 'you?
A. 1.1'011, Jeff cane in \;hi10 I iias starting to

put up the nc~ shalvcso
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,Q.. That \'las bet'Heen 1 and 2 on Ic!onclayafternoon?

Ae Yes, 5:1.1"'0

Qe And just for identification Saturday vIas the

19th and that r,londay vms the 21st, is that

correct?

A. I don't knotl.

Qo I think mathematically that i,till Hork out.

Nov did anyone else cooe in to help you that

I'.lortday?

A.. Dh, no, siro

Q" So just you and Jeff "<lorking through the

afternoon?

A" Yes~ sir~

Q.. And Hhat did you do that afternoon?

A.. Put up nO\l shelves.

Qo Did that require all afternoon?
A.• l1el1 , "\'lC ~"JOrkedon "LhcL1 (inaudible) \:Iel1, i'-Ie

Horked on the shelves and then about - then

\ie put all our stuff a;lay, our tools in the

10~ker, and then we put all kinds of boxes
on the neil sh81vcs.

", ." . Q.. You sort .of helped restock the shelves?
r '::' ""::":;.:':'t';':; I}'!~;:::.': ~(::'~.,::.:.,<~.(;•.~:'>';~;X~)":'y{~~'~:.J:)i ," :~.';~':~:"'.\:: ::';:'~:.:!:;}:;.;.".::.,.'.,;: \.:Y:(:;';. "!:~:<V-', /:. ": '.

Q. And the old '\lor;<: bonch \,rhich ";laS over on the

far ~lall ',las still thero as I t;.ndcrstand?
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Qo NOldg in order that the jury can understand» as
you walked frol:l the front of the store through
the door which Has to the rieht of the par- ti tion s

is it fair to say that the old shelves 'had
originally been just to your left alonb the
par~ition that separated the front from the
back door?

Qo And the old vlOrk bench \.;as r1ght ahead along

the wall to your right as you entered the room,
is that correct?

Ae lese

Qe And the ho:tst ~ and I think either one or ti'JO

rest rooms was on either side of~he hoistg

took up the left Viall?
I

.' ,~
t.
!•

th Yeso ,.

Qc And then on the back wall were just miscellaneous
items and there Has a door for loading and unload ...
ing cargo on the right of the back "Jall?

AG There was a door, yese

'QI; Yes, and that '\.:a8 sort of right ....as you ,.,aIked
.' . .f.'

.. ;: ~: ~~ ::,'~'.~:: .>,_ - j i:.:.. ",o !'•• '.~ " '. '.", ~~ ",.,::~ .-.; :'. ~j~~.'. ".d~~..' .. ~.: -:",;;';,•••• • .."\. .';:'.•: '.;-~;1 ~'.~ .~~~" . :.. ::/, <.~'. .:<~') \ '~.~:.).:. ~,~.;~ ' ~.J;,~:.~i~....,..,; :'.througn frbril..'the' front 'o.f:'t'he 'st'6re to' -theba'cki' . '.:. ".'

you Here "lalking right to,.mrd that door, but you

couldnVt halk stnight because of the work bench
there; is that correct?
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A.. Right.
Qc So at the end of the first day~ the new shelving

was up and stacked, the old workbench VIas there
and the old shelves or larger shelving was down
in the basement disassembled?

Ac 'X'es.,

Qo Did you work on Tuesday?

QG \'Jhy ~do you recall?

Q9 Do you recall whether or not it had anything to
do with Van having the day off?

Ao Tuesday's he had ofio (Inaudible).
Qo And so you 1derent t to be in there vJhen Van

wasn't there; weren't to be in there working
on your project, is that correct?

Ao I don't believe we werenVt suppose to, Van
said \Ve didn't have to come in.

Qo I see~ so then on Wednesday~ I think I Lllsunder-
stood you, you said you came in about the same
time; do you mean the same time as you had come
in on Mcnday - say about 10 or ll~ something

; ::.'}'~~.'~:.;?'<.,,:' 'tik~Ythk t? :.~:~::<-:;: ~;(::~t..:.'~'.':t..:"::i:;.:,"', '1; ..::.~. :':.,~.".~',: , ..'~~>.:;;::....::~~;.:...:~..~::.'~:iS:;f:. ';l

A e Noels yes 0

Qc And as I understand nobody \'w.n v;ith. you at first,

is that correct?
A~ Yaaho
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00 But~ thereafter David Rose and Danny Morris
came in; did they come at the same time'for

J'.o did they come separately?

Ao They came in about the same timcv and there
W2re. some I:aorepeople \'/i th them, some people
looking at a phonobraph~ things. like that
(inaudible) e

Qo Approximately how many people came in all to-
gether?

AQ Oh~ three or fouro
Qo Do you remember who the others were?
AfJ No» I don't, 'one of them \';8,S named.s I think it.

was ~like» I'm not sureo
Q.. Approximate:J..y \'lhat time vIas that?

Ao It was in the mornin£ before luncho
Qo HOH long did.they stay around?
. Ac. t1cl1» the other t\tlO people besides Danny and

Dave~ well, they left about Ij2hour I thiruc~
something like thato

Qo Did they ever come back to the store as far as
you know or recall that day?

A.. No, sir •
....:.:;/<';:.:;)-.:~:i';;.•;>;; <"..;~:~.~;;;;~':.:::;' >:::,.:;,:8~:-:.:.. :'~~:':: ~~~;~'f:.~~?;r.~t:,~'~?{':,~.~;~..~~~..:r?l~;~;.~~;~~;)~?"::'~~'~.~'..;.'.";:.::.::.~".:.".,j~,'..r::,.j~

store» is that correct? '

Qo Alright,. then David and Danny remained \-lith you

until about \'Ihen?
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'; ..

Ao VlellJ David stayed there until the accident p
ltd say about 1/2 hour before the accident
Danny had to eo sec about - City Hall - for
somG reason

t
D.nd richt after the accident he -

after David and I left after the. accident we
met him) he was coming back"

Q" Then approximately hO'd long did you "'TOrkthat
moming?

A C) I ,.wrked until the time of the accident 0

Q. And did"", hOl'llong did the boys \'lorkvlith
you?

Ae I think a couple of hours"
Qe Hou long did you !<:nockoff for lunch?
Ao About an hour"
Q'o Do you remember \'Jhetheryou all sort of 'dent

out to lunch together or came back or went
separately or ---

A" No, we all went separately"
Q" And hOly far along I'Jiththe project 'when you

knocked off for lunch?
A" \'/e11,ue were still ...I think. 'de had the ~'lOrk

'bench ~ovedp 'we took a11the ~aris off that we
:-.: •••. i .•..• \.-.,:., ••• _:~ ••• ~: t'.~ '••; '-:i;' ._-.... ~.~.~... '_:.:~.. :..•.. It' ••.•• > •• ~,- ••••• '.~ •••••••• ".' .,,"'," ""';:.-.," ";',' •••• ;;~.,. "~'t':_"-~-i.. ,;',' could" so \-.;e"coUld' 'put' 'uti tne 'other'. ';sheJ.~~cs';'>[- "..~.,.:::?;::,:::,;(l~/

think Vie \'wre thatfaro

Q" And \'/here did you ft6 \lel~G you going to and Vlhere

did youultima tely put the 'dork bench?

A" I don't know"
Q.. So far as you knol'J \'Jas it still in the roomvlhen
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the accident hapP8ned or had you put it some-

Q. Ha.dyOUdisassembled the ,":od< bench or simply

movedit after yoU took the items off of it

that had been attached to it or had been on it 'I

Ao I rea.l1ydon't recall.
Q. Alright, nO\"l,in any event by' after lunch the

space \"lasc)mr to bring the others - the shelves

up?

[,ad gotten up from the basement "hen the accident

Q. Andyou rememberho,",many of the old shelves you

happened?
Ao Itthi.nlc \"18 had just abou't all of them up .. \'Ie

had some of them together \'18 vrere bringing

QG Do you knO\"l
appro;dma.t.01Y hOVl many times you

had brought the hoist up?

QoThat, ~s four or £ive since lunch?
Ae Four or five"

Q. Andto get an idea in taking the shelves do,;n

can ..you estimate to the jury hO\:1 many times you
" . .'

Ao YCSo

had used the hoist?

. .,,:

the _ for whO operated tho hoist ; did cnc person

Ao ltd say abotJ.t ten or sOo'

Q. Did you have any procedure for hO\"Iyou changed
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generally operate the hoist and the others

run around to the basement down the steps?

A. I think it was more or less sort of a ----

Q. So everyone by that time had operated the

hoist at least some, it that correct?

A. Yes, I think so.

Q. Had youhad any problem with the hoist up to

that time?

A. No.

Q. You mentioned this piece of wood as you faced

the hoist on the left side fastened by a bolt

whi~h, if I understand correctly, rotated

roughly in this fashion? That is for the record

that the bolt was approximately in the middle

and you could swing the 2 x 4 frontwa~d and

backward.

A. Yes.
Q. So that the top would corne out over the floor

of the main floor level or the basement actually,

or it could be swung back to the car, is that

correct?
.".~'..•. '~.'': ..

"..' .' if • ~

.. .'~... -'-;-. ".-'_1...... '''i \

Q. Do you recall how you had corne to consider that

as a brake; is that what someone told you it was

or whether you had----?

A. Well, I donlt think anybody told us, we just sort

of figured it out because that looked like a prop
-47- 110 A



to stop the car; it W1S there DO I just used

it an D. brake.
Qo And thus J did you start tho ....did ~rou try uGinC

the brake ",'hen tIn car ~;aGin th\1 up position?

Q" So' ~ you never had used tho brabJ for such? .

But the car hud rerxtin~d in its' l~osition on

the min floor ::ithout us inc tho brake?

Yeahe

Q G Before )'OU all .:ent do',m stairs 11 junt before

the accident~ did tho did you happen to 1001::

.~ . at that 2 by It- to see i.:hat position it i.,'as in?
.-

. Ac No~ but it ',:a:3 stoppcd as far $ you knOHp just

the sliL,htcst bit out.
Qo In oth'~r .:ords if you had brou~~ht it cO'..m you

Hould have notic~d that o(;1'oro i t ~'Jould.present

a problel::?

AQ . 1!0, I n2un it ...:ould hanG thcrc~
«:1", You r.Ean they ;;'ould havo had to stop the car,

I 13000 As Iundcrsta~d yourt2~tinony Jeff
said tho car ',:ouldn ft oporat0 and )'ousnid ~

.! bolicvc: I don t t have th(~\:ords cx,1.ctly but

, .~ '

1:~:.;~~~.::\.;5'~':" .~..:.~':~.,:~~,.::o~~'~:"~'.0:, 0" .. ( 0 ~. •••••• •... ..•.~: '•...• ".:". ~'.,'.o 0 •• :. ••••

~ • : .} '0'

. ..
Q., Ar.d :trlr:~,::diat,cly tho car .fell?

A() Ycaho

Qe The car 1'011 and Jeff cane c101,11 onto the floor

of the bn.scncnt nnd the notor car:lcdo::n on top
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of th.:) car?

A.o Yeah ••

Q" And at that tine Van had [;ono to the front of
the store to un::!the tel~rhone, in that corr(Jct7

AQ \':ell, th~ tclcrhon~ is not in f~ont~ it's ri[;ht

'by :.th'2partition"

Qe Hl[,ht, but it \iaS actually physically in the

front roan?
At> YCD.h~
Qo And ouJ~of siEht of the hoist?

Eitel SLI\.UGIIT:8R: \Ie haVG no further quc,.stion0, your

Honore

nc-direct cxacination by l,a-" Dobbitt:

Q" . Chip» i:hat ";[1,3 th:; load on th~ dunb \mi tcr at
the titlD tho accid(;nt occurrcd~ ,,:as it ~8pty

. or \!as it loaded at all?

. Qo It ,:as cnpty?

Q" lIo',] lone hael Jeff been thcr~ t:edn::;~cay bei'or8

'. ;

J

ft
!
;
f
I
f
I
I

I
.i
I
I
t
!

I
t
f
I
";.

the accident occl..:.rrcd?

,,: .~.,:.:.f~};:::;li'-:-:',:""':::'::/':;":.' r:;~;::~~"'.~-:~;:'.i:o>:::-'I:-thi hJ.:' : iibotl t::'2 .h6ur s ;,o~ '~'b~';:'{:<'i?'?,:,." t,(-:,': ..

..
:!~:'~:/<;.;,:~;i ,;.:..\:.:~;;~~;.';;:":~:\"'?i~t:

. .\

Q" Had h.J operated the lilt b0forc on that day?

Qo You said tho hoi5t hnd been used. you al:pro:cii:iD.tc;d

about 10 tiL\CS duril1£: the COlU'S0 of this sh,~lf
c.. .

."'[-
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"!ark, did you r.wan by that the \lork on lionday

and HQdn~sday?
.l
;

Ao YC:J2 siro
Qo Do you kno',l ho\! rmny tir:1.'):J J,~ff operated the

lift on \1cc1nc~dD.Y?
A" 1;0~Ifr1 pr,~tty sure 110 orc:ratcd it, at least

onco.
IJllG SLAUGHTER: ~;c have no further questions (/

1'~0 Justis, you Day be excuscdo
"

JUDGljIWFF2?'l': At thin point I thi~:: ~!8ill break

for a five ninutc r8CC~So

GI:;onG~; lIm:?) bcinr; flrst dul'y [,)',:Orr.i, testified

. upon hin oath as fo110::3:

Direc't c:.;:ar;..J.nation by !.II' •• Taylor:

Q" Uill you ntata your nanQ, :r:lcas8 sir?
Ao GeorGe Hunto
Q.o Your aE(~and your r;::sid::::nce, please Er.. Hunt?

Ae I~r:l6] years old ~ I rc;si<1c in Po::hatnn County ~

Q~,.,:jlhaH\'~P."yqu~,,; ..oC9~rat~~nJ.,pl.q~~c.7 ";.:.. ". -.," -~.. " . , ...:- ... :.:.': ;....:..:.,....,.;.....:.:...:;:.....:-,.;.:... :.:.~:.'.~'~.~.?<.,.~:\'.,~.;I:..:.'.:.:..;:.;:;'..;:::.;'rz~.. ~;\~•..'f

At) I un a rrofc.:ss::i.onal cn[;in ..:.;..:;r"

A" r \1811't to 0chool in tlv:~ Uni vt:;rsity of Cinc:!.nnati s

in tho curly ]0:.3, and '..;orked for Industrial:.3 up
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Q.

Qo

until tha ::ar und dur:tnc the: ',:ar I camc to

Riehr:.1ond, '.lent ..d.th the firn of con:.;ul tine

cnr;inccrs in Riclli710nd unt.il 1957 ~:h8n I

retired and ;:cnt in rri vat:: ;:rD.ctic~"

Do you ar~ Dtill in practice?

An n consultinG cr~inccr?

Uould rou dCDcribc L,:;ne:rally th8 natur~ of your

'iork as a consul::ir.C cn[.in;:;~r?

That's rather invol v,::d~ bu.v I do principally
am

\:ork for ir:.c1ustriD.1 CO:lC~:r::.sarid/r,:taincd by

Froehling <:.: nol;cr~~.onJ Inc" the tcstin[,

usually in t.ho r;:cchanica1 .:tnd electrical £1::.::1<1.•

Q" rIo;:, in 'conn-Jction \;i th that ,,:i11 yout211 us

~:hcthcr or not you ar.~ fm~iliar -.:i th th~ con....'

;>truction, in:~,.callD.~ior: ur...dol>~r.:l~ion oJ: such

thing~ as clovators D.!'.u hoi~::.:.;?

Q" !rO:l~ rire Ht:..~1t1 ',Jill :.rou t,.)ll us uhothcr or not

to us a hoi:Jt, or dt:r::b:.:aitcr? . <oJ>
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Qo Do you rCi.i'~r.1bcr the date of that cX<.'l.r.linal:-ion?

b...... r;:;cans of
"

,:ill you just d.Jscribc ferthe jury, £cn.~rall:rJ

con:Jistcd of Do C~lf";! of soo~::h.crcbct~:{;cn4 feet<.J

square in floor plan appro;:.i~;a~.;ly G ~'CQt hiLh~

7his i:D.S a - an elevator that. ',:as' cor...:;truc't(;d

aFparcntly of \:ood cntir',:dy by a carpenter and

tho fir;,,)'~floor and the oaSCL1cnt fJ.oor o:r~~o

-vinbcrcd ruidas and ',:as

and it \','D.S r.lotm:'cd and ::cnt up and dm:n bct'.';cen

an electric chain hoist.

. ,Jmt t'ypc hoist this ~:D.s?

Q"

Ao It ';as U '.lee], or ::30 (,leO, Octoc.:;r 23rcl accordinG

Ao \Joll, I --
Q" Do you r'.:t:i,;r.lbc:r this? (irr" Taylor hands hin a

Q" lim:, ~','ouldyou tell us £cnc:rally '\.'hat ,,:as tho

structure of tho CD.[:Q. or bo.:';:that 1'laS actually

used for th0 li~tiriC of such?

QQ 1i11Ut. \-:0.5 the condition o.f the top of' it? ll'as

it open or closed?
<

, A0 ,,\'.~cll, ~t '\.'a8. rn.rticlly op:;n., a~;.cl part.Iy clo::w9-" ':"00 ... :,', '.' >,'_"_ ~.:
";':'1:"' .• ', ':'I'.."'~:;:'" "'~\'\ ~;~~i'L'." '."'" ...•.•: .•.:.~.~ •.;.: ..:.;~: ..• ; "", .•.. ,.:.:1: .•.• 0.:: .. : ~..•: Ci.nd :~.~ :::.~i" ~:.:.:.,rf.:..:...• J':.•• :J.'i\:~.;..:!~~~
.....".- . '" ,., ....Thl~~;t'i'l:lbcrb.Jid..;,'t b~tt' t'o[cthc~/thc~0~,'US" ... , "f'

opcnin,ss in tha top of it and sona of those
thlbcrs \lhen I cx"'1.DinQd it hud been di3placcd

-52.". ~
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~,

nppa'rcntly \1hon the cago folIe

-- Q" 1fcll~ can you t,~ll us fron your ooccrvation

'vlhcthcr tho top of' it W1U auen that Hhcn
to

lookinG up you, could sac on up/ t.Jl,J top 0.1 th0
hoist?

Ao Yes, you could"
Q" Alrl[)l'c» nml ~ I 1ionder if you could dcwcribc

or perhaps sJ:cteh on tho blackboard the}) just

.for tho jury J ,a rouCh sketch sho:d,nc tho r0"=

lationship of th.;notor and th8 box itsolfand
hoi'! it ~las asserIblcd?

I911 be clad to att0Dpt tOe (Proce?ds to CO

Over to tho blackboard)" I r11 first £:jake

a. sketch of tho e18vation of tho holst
I.m" SLJ'\UGHTi.:tl: If it pl':;asc tlL:: Court may \w '

C011Cnround up harl:; so 'de can sc;c?

I:I1o Hunt: This b'Jir.(~the basQment floor level

and h;~r3 th..:~fir::;t. floor level nnd tho clovntor

cD..Ce '.Jas constructed o.f ply~':oodin this f'D..8hion,

looki~: at tho front 01'" it; If 11 d, aH them in so

the \:0.)" to th8' i'ir::;t floor ccilil1C t but,th8 ... uh;

there Her;:: t.,.'o (2) tir.J)',jr Luid'os on ~ach .r.id~ of

-53- . 116 ']I.
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the elevator caGe itself and then thero were boards,
2 by h, boards that 'perc framed. out from the clevat,or

that caueht. onto these Guides such that tho elevator
could slide up and dOi'lno Perhaps if I make a plan
vim', of it this \1illbe tho outside viall and this

\'lOuld be the enclosure part, there 11/Cre t\'ro (2)

timbers on each side and the elevator cago then fit
in here in this fashion and thero wero boards
fastened here to the elevator cage on each side
such that it made a slidinG guide for the elevator
eoing up and dO\m0 •This is a viel'l lookinG right

dm'ln on top of it" The chain that i-;a~ attached to

the center of the cage in the top, if this was the

car;e then it ran up to the chain hoist tlu-l.t. uas up ..

here which vlUselectrically operated" (This is his

description of his drm'Jings)

r.ffio TAYLOR:

. Q... Hm',$ r,Il" G Hunt, could you shm.; us hoi'! the motor

or the hoist itself\.ras suspended from overhead?

At> Yes, it \-Jas suspendc~d a beam that could be ~cen

. lookinG up the shaft and there \'le) s a hook, I

:..;:r~'?:'_::..i:...~'~;{<{;~~L../.~~.::;~.
....

.".
.',j .'

couldnit see this end of it, but presumably it

.' \'lent .throuGh iJith a .nut on it and it \.ras a. steel .
. .••... '.i•••• ;: .. :.~ ...•.:..:~"::. ~: ,' :-":.. ' '-;':,:" \:."_'.~ .-::., . :5,. ' .J; •.. 1•••• ;:-" , .• :t-..~.: '~~':;:l."~.'1hook . .. ." .' '.. '

Q G \'lui t n minu t c:, 1.10\'1 " ,hi ch end you say yC)U coulcln Yt

see?

A.. The, hOH it '..;as fastened to the bcUf.l"
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Q. That's overhead?

A .. That's overhead, yes.

Q. This is underneath?

A. This is looking at the side of it; and then the

chain hoist h60k went through that and, in this

fashion, this was the chain hoist.

Q. All right, sir, well I think you could return

to the stand now. Now, Mr~ Hunt I show you a

photograph which is identified as Plaintiff's

Exhibit No.1 and ask you whether this depicts the

chain hoist or motor itself?

A. Yes, it does.

Q. Can you make any observation with respect to this

thing here that appears to be a hook?

A. Thai: is a hook from \\Thich the hoist is suspended;

and the hook here is opened up almost straight, not
.

being in hook form.

Q. That is the hook that hooks into the overhead

hook that is suspended from the overhead beam?

A. That's correct.

Q. And what would be its normal contour?

A. It would be approximately 100 and 50 degrees of

curvature; here it's bent almost straight out.

"(';"' •. ,;~'.: 1.•;' :.~ ;,,"')i: •• ,~;:.~'" ~:, Q. ",;"Now I .what would.,the,condition of it,. the s.traigl1tened ,.,',c''',;i
0."' ~ ":~ .;. ~'. " ••••q: .~~'•. ~ ~"".f f' 'J"' ••• " : ••/ • ~ • ':' : ~ '. ~ ••. " .::: '::' • :'. ': ••• :. ':.. • '.: ••• ' '~" ",~ .'.~ ", • t\ ~~ \ ; ': .•••• : .:j~•• :.~: {:"'. :~'.~.',....•., .J. ..•...:~.'~/l.~'".~'::'~.~?:-~~~:::f~~.'1.:.

condition of it, as shown in this photograph, indicate
to you?

A. That it had been severelY'Dverloaded.
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Q~ NOI'I, v/ere you able, did you ll1akca careful
examination of the hook itself?

ijo Please tell us what your findings were with
respect to that examination?

A. FIy findinc;s v/ere that the hook had a pattern

of wear on the inside of the hook up near the
tip, 2 inches from the end which would indicate
that it had been overloaded some previous time
a.nd had been \vorking in this position on tho upper
hook for a good while such that this wear pattern
"dould develop"

Q" \"10111 HI'" Hunt, do I understand then that the hook
\.;a5 not in the normal pla.co \,:here it should hav8

been, but \-Jasfarther out to';Jardthe end?
Ao That is corroct~
Q" l'!hichindicat,ed that the hook had straightened

out some time previously?
Ao That is correct"
Q~ Nov/, do you have any m)!y of estimating hOH lonG

previously that had been?
A(, None, \'Jhatevcr, but a [;ood '\.;11i10 I v]Ould say,

H~~~:"/~F~~.:,~:\.:,;ti,"<;,1;:':';~~~:~f6~?;:::?i;<',;~~~.,..~p..~S",,"~~/:~~~',~~':~..,~Jo.~~:'.'~,~.9P.?-,I/d;~~.?n ...~.h.:e~<\' );.::'.~~i?:\::'.;¥'~)!;:'i~;:f

frequency of usc of the elevator \'JhichI have
no ki10\llcdge 0

Qo Now, did you - let me tisk you this; did you
examine the ca~c of the lift or elevator its01f?
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A~I did, siro . respect to its
Qc And \ihat did you discover vdth ..!'.:condition? .

Ae I noted that the, as you :face the front of the

elevator ca[~c, ~that the Guido tir~bcr iJhich \las

nppro::dnatoly 1+inchc:J squarc hnd \-:arpcd and had

. bcco;-;:~ t,ristcc1 up ncar th~ topa

Qo \'1ell» let me hand you a Plaintiff's Exhibit lIoo 2

and ask you if you can tell "hat that depicts?
Ae This depicts the tinbor i1111ch I just attcoptcd

to deGcribco

Q., No,,', can you tell us '.:hether or not tho liarred

area of' this ticbcr ',ias in such a _-place that

it \.:ould normally be expected to conc into con-

ta.ct ~-Jith the cace "..hen i t1 \iaS on the first floc~?

Can :rou tell UG \,'hcther that ---

llo Yes, tho 1-:oar Fattcrn of the Q.tidcs that are

attached to the Cag3 itGclf c.:xcnded up into the

llarped arcao
Qe NO',l ~ rc.fcrrinr; aeain to the pic~~tlrc.of the motor

and the hool:, no:.; t Hcre you ir..i'orr.~Jd that the

elevator had fallon?
. Ao Yes"

hook and tho Ghaft nr.l.d so forth 1 Co.l1 you t(.)ll

U:J vlhcthcr you have u. rrofo~sional 01)inion as

to ,jlat cn-used thf~ clovo:corto fall?

!-Ill. SLAUCII'r:n.~ I obj.Jct to tho ql.wstion on the cro'..mclc
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that the examination over a year later I-1rQ Hunt
could not ~ even Hi th h1..:J expertise or knm'lledge p

give an opinion as to why the hoist fell~ which
would be admissible in ovidence& Perhaps it would
be better if VIe were heard out of the presence of
tho jury1l Biro
l~c TAYLOR: Itll take it up with the Court in
Chambers,;,
NRc TAYLOR:

Qo ~b:~ Huntp Itll withdra~l the last question and get
,

at it in this waYe Did you make an examination
of the sprocket chain?

Ao Yesli I dido
Q,,' And \'Jould )fUll tell us v.:hat you discovered \Yith

respect to the chain?
A0 .The chain had been"" had played out or had come

out of the hoist' beyond its normal distance ~ 'the

up distance t a distance of' approximately ].7 inches

sho'i'ling that the hoist had been operated for
that distance before the collapse occurredo

Qc Well» let me ask you this before I forgetj what is
the size of this hook?

A0 . 'The hook i'/as measured and it is three quarters of
:.J ••.. ~.: .. ' .• ,t:; •• ,,' .'~.: ..•••....• (.. ~ .••<.>,~.r-~-I~ '.:'r:~~i;-", ,,,,.;'~~•...••-t~::.: "',' ';. -,j~ "'~"_:;~:'''t:'' .. : r''; '~'. ""':<,",i.;.~.;';_",._, .....'an 'inch 'iridep'ths,:'across the>ho6k'and 'It" .i$...ab.b'ut....' .~.";:,::~.,.,~

three-eiGhths in thicknesso
Qo Thrce"",cights of an inch in thic:~ness?
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Aw Thin iu at tho. polnt ',;l1cre the hook had been

opcratin;:; '\:her.J tho \'l8ur pattern ~..:a.s located 9

Qo I see e l!ml ~ then ~ do I understand you to roy

that o.pparcntly -tlw cho.:tn had l)aid out 17 inches

o.nd then th0 hoist had ~all(;n7
Ae It paid out for a di~tanc0 of 17 inchesc
Q" CJ.'hat i'lUS prior to the .fall?

Q. .Lc.t: me ask you this, do you hav() an opinion.....-

as to uhat happoned to the hook to CD,une the

fall?
Ae \]c11, first pcrhD.p~ I'd ....=-

, j

.i

f.,fio 5LAUGHT="1: I o't~ct on the groundz stat-ed',:i.n- chrunbers ~

:,"",

P0rhans If d better d(~scrib~ first the chnractcri~t.ic;.:...

of thc~e hooks •.

A" fThese hoo1:n arc of a nallcable nature rather

than u ho.rd nnd brittle nature such that '\-.:hcn

they ar3 overloadeu they tsnd to straichten out
tlO as to eive indicD.t-ion that thoy arc overloaded
und arc bcconin[: dc:u~[,cro'l),s. \'11erc~as if D. hook

::.';.:{: :'f:,>:,)1:,~:~:::~~;;:'~\~'{;'::';:::~\:'/;':J.f<"j.c.:~.':~;i:,}<:''''..~6Ui.4::Ve'~i>o.a:;'5il1.;-b.a, ~r-:,udq'. ,of, .~~...l¥trd G_~e~<:~t.e0.1' ;.;-.!~{:.' ;~f'>\.:-;~;~
that ..•.lOuld not bend rcnclily, bu~ \lhich .•.:ould'

fracture ond collnrsc n.l1 of a suddr.;!l(J The

".~ " fact that thi::> hook i:3 Btraiclltcncd out is I:!ost

indicati v.~,conclu:3i v~ l~rooi' \:",}:o.ttho hool: had

been oVl~rloD.dc(lo
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Q.. HOH, thcl1$ do you have an ol)inion au to

\:hcthcr the hook stralr:htcn~d out 1~:oncntD.rily

before the fall?
Ao \;ul1,; in r.lYopinion it did :lot by virtue of

this \:UCU' rnttcrn on tho hool: b~~"ond i t~:~

norr,cl locn.-t,ion ',lotud indicate '00 ncvery

in ""ub~'.•..0.--+; !l11"I~.:> bJ v .i&i-c::.....,.1._ ••.t

the SilllO condition prior to the fall a5 after

the fnll~ and that it \;0.5 not as the rcsu1t

oJ: tho fall t.hat it \:as ~3traiLhtQncd out but

, rather that it '..iUS in this condition beforc<>

Qo And I believa you said that it had been in that
, cbnd:i.tior. for sane tine?

As It Has cl,~tcrr.rin,;d by the ..;car ratt~rn on the

hook its~lr that it had b~2n in that condition
of

de:perrd.in,gd on th8 frequency/us\} oft.he clcva'cor

.for'quito SODO tine .•
Q ~ Anddid I tl."l.dcrstnml you to say that th~ 1ioar

pattern oj"'the hoo1: indicated thatit~ "iUS

lill e Ii' it
1.::a<.ling hia \;itr.c~s and I object •.

~,~~.~i.:?~/~~~~~~.;J,';~~i.j>;'~;:::r~:;~t:~~~~i-~!".~~.:~i~..~~~,:,'-;;.;."'\ ...;":~;i(~"~.' .. L • ~.:: f~. • ~ ~... .' -.• - '. ~ .••~ • " •..•.• ': ." ' • ,.," .. ;'... -,..t'~,~;'~,::."'" ,;:,.::." ..,:"',":':;:-""1ti'1'~'}TAYLOrr'{> 'I~,Gt'ri'lt\J..:th8":;lb:s~c 'q'u~"$"'.:.ion 'and;'ask /?,.",~;"",'..''t''i''~~.;, ",...,,"; .. '. " ... : :~•. ' : .~';'-~.l~~:~'1.'" ~; . .'.,~ ..~":t~~~>

you thise

and tr0.i:nin[: D.nd cxp<:rid~C,j 0.::3 to \:hat CD..uDcd
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thi5 hoo;,: to COLD off tho oth.::;r?
of COV.lC'S8 I

Ar; .It ',;ould ;).lP,;.:lI" and co t.hi=3 i::; an opinioIl,/:::;ol.:.:ly,
I "las not there,
it ilOUld ur.p.:;ar UW.i.:. th:.: CUC:) for GOi:",(; r.:.:D.Gon

stuck in t,ll~~ cuidc~)..:lwn tlw chain hoi~~t iJD.S

Ol)Cratcc1 uncI that tlL:~ ch •..1.in hoi:::;t, raid out :::;or.:::.:

-.~

anotmt of cho.in . 1/hich 1iC

to b0 ~tl:pro::ir::.at~J.y17 inches of cha.in frol::J. it'

beCOliO uns'(;.uck and th:J CD.[.c d.roPP'Ju \;hich

sl:ntciwc1 on thc~ chD.:Ln and sr:atchcd on the hook

of cours'J and ita SlJ.;.,portinr; timb~r:3 above and

just in tlh) bOlU1C'~ tho hool:: bcc[J.t1'~ unhool-:cd
.'

up above !\1.th8r than straichtcning out D.nd cur:~c

ofro

a di:JcnC<J.[:c:nc:ntcould hay~ harp;.:mGd. had the hoo}:

been in i';;.o non:~l cont.our?

it could., It cotud. in opinion have
COI:l'.; discor:,l1c:ctcd alGa, bl~iJnot as readily" Ii'

tho hook b~cn dccrcr m:cl it \:a~ hooked riGht

dmn:1 inthtJ casG of tho hook it ~;otJ~d have to

hook ;;.;1S nC3.rly ::.:;t~r2.i~::htit took very lit,tlc
')•.~if)(.~.<~... ~':~~'__~~"".:.>'i':~;"':'.-(..":;',,"i.~ .': .•.•••••;: ••'ir... "\/.~;.: ....:. ,.." .. ~ ' .. ,. ~:: •. ~. ,.~_~.. '",..;.=;:',.~. '",.,...,~..•.•..•• , . ~.•':., ," ~•.• , •••.'l~ f

'. .to" ril..•.«";~lr~~ C';" :', " 'tl"~'}'o ,",f~..... ' of "1',';"'~~'.'O~'J..'n' ~:o:"n '. "'~.:.: :":, : ....~.:.:'.,'."'~~.. ' ';','-1;
u \..> .....1- \,. {.~L) ~ .1".... J. ,-", ••.~r.,,), .1..J ). •.• J J." •...••. ".'

., ..
noX't't.;.'U,. PO[;J. t:LOn tId3 hoo!': '.:ould

from the floor,:h'::n th(~ cl._:vD.~~or1.s at th.:] floor'?
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AC> T1~roU[)1'~opcninc~ in tlw roof of tho CD.[;(! it

so cJ.o::;.:;to youp it .•

of COU.rD~you n'::;V2r sa',: this hoi::;t 'U..'l1til a

\leek nCo ::oncby?

And thuzll your rccon[j~ruction .
1.$

pcrhaFS any oJ: OtU'.s. e;.:ccp't for tho fant that

you as an .:m.cincor arc nbL:: to d,:;tc:rnino this

.hooi:, at least in :rour opinion, had b0conc

overloud?

you~ \,'211, you hav-~ to roconst,rt:ct that ju::rt ':..;.,

'.

n'"''''n.'"'n;''Q'~~"'l/"- - D(lccic.cnt

orinion,

bo~'onl that, to" .

Yes, that is

reconstructing

bas;.:u on :!lla't you blV;J h~D.rd m:cl '.:hat you

oo::;cr.•r2d about:. the: hool:, i~:;that corr~ct?

~'.'\\:. <;~;~7~;.'t;;~/\:{.~:k~;::;;;!\:;"c:;
..

. Qc Hunt ~ th2 car ',:D.S Fr~-::.ty cvid':.:ntly

d"",'..,"".....rl(,4J.,;u'L: ,_ u , ... ,
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£ro[.l tho a:mr::i.nation ~ih0n you ',;~r'J ther..:) that

b07.7.010.,,:f;cF.~~~, Y"'. 'totho connection .•:hich held tho -- / .~u_,.
~

the tor of. tlw cnr had cor:~~ loo~0 p l'v \JaS a

block ilith nail:J :Jtic~ir:C out, of it?
y,.......~A. 1'" I~

~iJ II .<.\.1 """"Uo,,,

of t.ho car .•
It had b2'::n :..match~d orf the ~op

.. .'

Qo Is it not;.true that the CD.r had b2Qnp had D.
subDtantially :Jolid roof pl'ior to thi:J tirJ.(; ~

In othel.' .•:orcls ~ in lookirLC up' to\iard ~;hcrc the

hook had been you loo1~ '0hrou[.;1 slats that had

been broken, i:::. th;:lt not ti"tlJ?

in the top of 01w car, alt-houch, of course,

thi:::. in ... I cantt say ~'..ith any ccrtaint::t~ for the

. thatr;:ason/.!. ll,~vor S;:l',; the enr bO.Lore i"t fell Q •

Q. Yen, 5iro And~ at lca:::.t in so .far us i:a can

t(;11 at that tic'J thorc \;0.3 no licht in tho

shaftp is that corr::;ct?

.Q.. And it \:a3 He:c0GSary to ob~ain a .flashliGht

to loa!: up "chrouch ~hc top?
'.

Q. In fact frol:, '~ho botton of the chnft it

even \lit~h a i'lnshli[ht ~t ',::10 relative dif.ficu.lt

. .
tho. fir~t .f:L.."'01' lcvol usinr a fJ.o.Gll1ir::lv
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,:,. it up to tho top of th ...~ hoi:;t?

. Q6 In order to sec the hook ",:hich it. .~till r;::r::::.dns

thero \Jhich !.mspc::.d~dtho - ';;hlch ',:as the top

part of tIl..:: at~'1.ch"'.1;;ntto '.:hich tho3 hoo~:on tho

.no~'or '.:a'" "'-t-"cl,:-.,l. i~ tb""t correct'}. v ~. hJ "U"",U ..•......•\...4). _ (..J. 0

At]; That is corr2ct",

lIr'l~...( , "dl1Cn tho Llotor ',:a:; in place tho motor

....;o~ld hav2 ::n1lJstan~ial1'Y,except on VCrjl' close

insI'cc'c.lon~ obscured this hook fron vimi II l.lould

it not?

.'
e:.:~.:ino.~ion

un'jrthinr, to inc.ica~(~ ',:hat the load caracity

oJ: it. \:as?

••'[ .••.. C""~r.\,.;....>, bJ. e
Th~templatei::forr.:ation on t.ho f:lotor

inc:.icat ..-;d that it had a carucity of 1~600 poUnds.

up to th''':: ovr-;rhcG.d?'

A" Eo, thcr~; 'I:cr~ 1':0 door3 o~ ::1tho);" the floor or

. -~'.'
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f.far as cettinc up to it, of COllrGCoaD

t'.iO hoo:: corm.;ctionli ',:auld it not?

~'ou::ould :J':<) th.J chn.in [oine ur - the chain

cycro

be lJoGGibL~ to G~;'Jit froG t:la~ locut:ton ho:;""

on "uop of' thQ nai:l lcy'cl j £L."'ld the cnr ",Jere

ut th.~ lo~:::r lcv01 so an )-OU 1001: in tlw door

l1':)•..•cro:..l:J c;.:ani.nation Dy I:rs Claur.hv~r:

'1... EV:jl1 on ttu top le:ycl, if you 1:~rc nto.ndinr:;

Qo lUI ri[;ht, cut it ,,'ould still rcr.:o..inthere;

.in otlwr ",;ordn, jUGt to b~ sure that the jlL.....•..]

1m" ~-,...,••-, '''0 o'-i-'C';'l'O'''''.J.i,Uvt ..••• .L l)u ••.•. ~ AJ.v, your lIonor"

!' - DOUT.GI,.:.\r~ •.!\u~u!,"\I~":'_..•!. b" .{\l"r'" ' ..1 r t t"r' dJ1.~ _••..• ~ •••v ~ 'C::J.!~G.J. ~.;. Cl.UJ.Y ~)".~on,'cs'~ 1.C

UT.\on his o~t.ll D,S follo',w:, .•

. .. . .• .:.~...:',~.. ',:. .' '. ," . ;

klJi~on?

Parl:',:oocl. ('~.\...."~.,.onvvul.- •...i.J.v • j Vir[.ini[l~.
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A. 19'!'r'ur
\ to 10)"'7 •. ~n "t"""l"'on, ;I B'" •.) (;Lu.l V -&

'..:hcr~ iiUG the st,or..; or pInc-:: 01."' busin,.:;::.;:; of

A.. \.1l()r;Jth0 nusic c::.:ntcr is no",!o I10rran r:usic

,-

rio, aft :~rSinLer ~

So it ::n,3 sane ~store?

Q" you

UC7?) .

Ao I was accountinc cachinc Dana~~r selling
bookkee~inG machines.

I:lR.. SLAUGHTSI~: I' m ~orry I didn't, understand"

A" I sold bookkcq--inr: l;-lac1nn-..;,:.; G
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Qo Nowv can you tell us vJhcthcr that same holst

\ihere \'lIas it located?

.'door'o

011» I~d say tm'lard the back of. the store, 58.y

cord; Has it I,;o'dared by an ovcrhGad chain

You say you were accountinc cachine manuEcr?
Yeso

Now» do you know whether at the tiDe you
began working on those prccises whether there
was' freight elevator or dUDb~Jaiter in there?

Yes~ th.ere \ias"

hoist motor?

3/4 (quarters) length back from the front

kias it a commercial or homemade job?
I think it \"as a homemade f1Jerry bu.i1t" jobo

\'ie.ll, "'las it y::oh'ered by, I re~lize this is

leading, but I think it is already in the re-

was there the entire time that you ~'iere.con-

nected with them?

Q&
'. Ao

Qo

Ao Vhile I was there, yes.
Q", NOH.r, Hhat use did your cOr:1pany !;jake of that

'~.:.::';'.~~:~':':::'.:>'"'. :,~;o:~.~:~,?:~,~., .;'::;.>.:: ....':....::.(1.::;.. ;~',..:~), •... '€;'; :<':{......~-<;\.;': ...;: ..>f/,

A... To haul used machines or trade-in Dachines to
',:?:'\ ::.¥

,;

the baseIilent" The factory caw..; in sevllral t,i:.-:es

a year and fickcd up the machinds and take back
to Dayton, Ohio, and the ~lacc ~as used for '. '.-. ~'"
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storace and my office ,-;as dO\'tn there ..

Q" liell, you used it to haul r.mchincs up and dOrm?

Ac YeB» that~s it.
Qe Vihat were ;;,hc \,:aights of the loads that were

used?
Ac IVd say a cash register would go a couple

hundred pounds and some of the stuff I sold
like a bank r.:achine \';ould \-leigh clost:: to a'

ton\\,

Q" Close to a ton?
Ao Yes"

lq,th ,-
Qe i"i11at \IaS the frequency :/ ;.:hich this hoist I'fas

used by your company?
.'Haybe only once or

twice a day $ but al:71ost ev'Jry day 0

Q.. Almont every day?

. A.. Yes"

Qe Can you tell us \'lhether to your knowledge any

inSl)cctions of the hoist > ::tiere -~;~m.ade during

the reriod of your occupancy?
Ao Never.;:. :Not:to~'my.knowledge ..

HR., TAYLOR: I think that's aIle
: ••••: j' • 4" .~"':._~""~, ( ~ l''''' i , ",•..•..~.:~, ~.... ''''':,,' ':••:••~,,:, .'-_,~'.-j :••.•:•••••'••••• ".'. ••••• .;, .•..•,:~ •• :'., ••• " ••• '.:.~.•'.c,...... ,'.' '."";." :.' ... : .•:.• ; ••...'; .••.• ' ~ '.:' ~. ~.zt".".~•.•••.::~.:.'.,:.'.••• '.',. ~. ":.' ~ ,,' ::/ .•:' ':'-::,,~~"'"~.'::'~.'•.~':.,....~:.i...~~...:.:\t~'~"'.,.(:', " ~~,"~;"~1"~'" • ':,~ iif:'.~ .., -.:., ~- ~ "" • " ~ .~" . .

Cross-exaoination by I,Ir" Slaurhter:
. :Lt~

Q" !-irc Addison, as I understand/you '.'lare there

tor nine (9) years?
. A@ About 9 yanI's, 'YGS"

Q.., You lmo"'J of no in.spcctions during that tine?

-68-

...":"". ~
..'

,.....•.
, ...-:

131 A



Ac I know of none) noo

Q" And do I infer fror.lthat that the hoist ope-
rated satisfactoriLydurinr; that tine'?

All No, sho hung up at tir.lcso
Qo You say she hung.up at tir:lcs~ Here there any

.probleos ecttinc it
A Q No 9 \-then you \'/ere, tryinf. to get her in dO\m

position it \iOuld stick and hang, thent if
you knew Hhat you v,'ore doinr; II tie vd .finally

brine her up.. \Jhat ';le ';JGr~ doinG l:/e f d turn'

it to V1Upll po.tition 'dhich reversed that lock

\'/hich kwuld unlock it and then it ..would [,0 dmino

Qo And hO'd often \.;ould. that harpen?

Ae Oh~ gee~ say once a montho'

Qo And that lias true until you left?
It eYes 8 until 957 \:hich is \1h~n I left II to my

knoHled8Co
Qo Have you had any connection ,.lith. it since? .

AQ Never, not since '570
NRc SLAUGHTER: 1:0 further que stions 0

1.;"D~ ADDI(~O'.I';.o \ I d' i di.n.. •...•• I.m ~sm sse "

Re.~direct exacrination by Hr" Taylor:

., ::' :?;:~;.Q;~:'~:":VJ;:~n:';you'..:rofer.,:to . loclc :.:.Ip.~t.,~.o,<y.C;>U'.:~1e~n.f',:.::.;> '. , .',:,:::-,:-::' .. : " '.:~~~
A~ It locked into position, I1r.lnot that much of

an electricianj) it look2dp it llOuldnft E10V8o

Qo Are you referrinc to th~ little 2 by 4.hand1e?
At> IJo, no~ I m'2nn th~ ... youfro tryinz to [.E.lt it to.
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, ..•.• .!;:;";;

eo dOi'fn and :Jhe \l'Ouldn' t .[.0 dO'lm so the trick

\"Ie used \'/(),S to r.1o..icc it eo up \"Ihich. He J I call

it n lock =--
Qo You're tc1lkinE; about somethinc in thcr mcchan1.zf:J.?

A0 Yes 9 somethin[ in th,~re.

llHo rl'AYLOH: All richt~ that's nll"

nc,,,cr:oss-exa~:lin3. tion by !..:r c Slau[;hter:

And thus ~ I thin}~ j.::1'" Taylor made it clear ,
but it had nothinG to do with the hoist itself
it' "as just. the .functj.oninc of the motor?

Ao Yes~ the c18ctrical Motor; yeso

J.ffio SLAUGET2H~ No further questions ~

J.1Ra TAYLOn.: VIehave no further questlons"
-70-

*W. VAN METER JOHNSON [po 74] (Plaintiff. asked to call
him as an adverse witness)

MR. SLAUGHTER: If the Court pleases, Mr. Johnson is not

a party defendant, he is a representative of the Music

Center and I would simply raise the question whether he is

actually adverse.
JUDGE MOFFETT: You do not raise the question?

MR. SLAUGHTER: I do raise the question whether he is

adverse. I think until he is proven adverse, he shouldn't

:,1 ~
l
i :,J

;1
.' . ~ ••• 0;.'

. be taken as anadyerse. witness. ..'
";y'n,::'? ""::>.':'.':"'!'-;::."'.'.,; ..:;~,;:;"., .."".:c:, "',':' .. :~: .. '-;:;'.'.~:,.: ',;:"::;:.;-:_

MR. TAYLOR: Well, your Honor, as the deferidant
. ;.' .. :'::."\;.'.;;.,;:;:...';':'i::J:~:.:.~:;;:':J;.v~~'j

'is' a ..'..~

corporation and Mr. Johnson was an employee, in fact

the manager of the store at the iime this accident

happened, I think he would be adverse. (Inaudible).
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JUDGE MOFFETT: Suppose you proceed, suppose you

go ahead with the examination and see how we get

along.

MR. TAYLOR: All right, sir.

CLERK: Will the Court hold for just a moment.

Direct examination by Mr. Taylor:

Q. You will state your name, please?

A. W. VanMeter Johnson.

Q. And, Mr. Johnson, I, where do you live?

A. I live at Route #4, Box 832, in Charlottesville.

Q. And where are you employed?
.-

A. At the music center, Hi-fi House in Charlottes-

ville.

Q. That's the Charlottesville Music Center?

A. Yes.
Q. How long have you been so employed by Charlottes-

ville Music Center?

A. Since March 20, of '71.
Q. Now, will you tell us whether or not you were

employed in the store here in Staunton in 1971?

A. Yes, I was.

Q.' And during what period of time?,
: ,:lli:.'-,:<'t: ",c~n.",t:.,give 'you::. the, ,,~x~c;'t"date',;' :but:,~i,t"Wc.f~',::::-..': ,,:.0:<:':: ,.' ,>-~\;;.),:,!

• ' ...' .' • • • .' , • • .' • ,."' '" .:. ".. ,.- • 0. : .',.' ~ .' ;"' • .:.:

between the first time I was employed of March

20th and April 1st, toward the end of that

period, of about say, March 29th until a few

-75- ll4 A
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< .'

days after the date of the accident, I

was working in Staunton.

Q. The accident, I believe was on June 23rd, so--?

A. That's correct.

Q. So you were employed from some time the latter

part of March until about the end of June?

A. That's correct.
Q. And what was your capacity in the Staunton

store?

A. Store manager.

Q. Mr. Johnson, the Charlottesville Music Center

as I understand it did not own that property

but leased it, is that correct?

A. To my knowledge, that is correct.

Q. Are you or were you at that time familiar with

the lease?
A. No, I wasn't.

Q. Well,
MR. SLAUGHTER: If the Court please, if he wasn't familiar

with the lease, I don1t think it's fair for Mr. Taylor

to ask him to identify or to testify to the lease.

JUDGE MOFFETT: There was a lease signed?

f ..• MR~. SLAUGHTE-R:'..Yes, tha'tI t ..correct.. '
,;":: :'. ': ,.::,..;:' " .; ,~:.;.::':;".. '\': ,.' ..>:'.: ..,:;,:.,,<.'~.

MR. TAYLOR:

Q. l.vell,Mr. Johnson, let me hand you this and

let you look at:it and see if you can tell

me what it appears to be?

(Hands J'vlr.Johnson a copy of the Lease)
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lUt, SLAUGIIT;~n: I don tt ~':a.nt tobo technical if the

Court rlcn~c3 r but he :.>aicihe didn t t l::.nO;l anythinc

about tho L'JD.DC Ol" ho;; ~. I don v t thin1: r~D.ding u

z,~rox copy \:ould be required to rut in th(~ C\Tidcncc til

JUDGZ r:OFFij'?T: I donVt l:noi'J ~:hat llr" 'l'nylor is

tryinr, to [C~ at~
NH•• TAYJ.•OR: Th~rc is just O!18 provicion of thc

L'~~aS8that I \Jant brou[.ht into evidence) your

Honor, and I - in tho absence oJ: the st:ii)u1ation

I take it \lOuld have to be proven: by SODe uitne;ss

and this Hi tn8sS in the only on0 i:ho is the a[;cnt

of the defcndnnt ..
JUDGE EOFyiITT:. Do you have nny objection if I7r.

Slaucht~r so stiFulate::)'?

lIIL TAY10:1: ~Iak8S no di.fference to i:1C 0

JUDG3 J.10r'FI.ITT:
~lR 5L' UO.Tm ....-.A' •• i\ 11L~H,:

!.:r" SIn-u[,ht er"

I raise tho aucutiOn\ihcth,-.:r the.•.

L~aso has anythinr; bcarin[: on the-cas\} or notjl

I nay be 'Irone" The la...'"1d1ordis not a rarty Gl

Continuation of Dir:.ct ,:,:xD.ninution:
Q~ All riGht sir, enn you tell us \'lhat this

. docur::nnt D.I"P;.;ars to be?

, '~::'~~~;':;"':':-:"~'/:'~i:1.\.t~~~;~:.~.t;~,~,rYf~,f~~:.~;:~g~5~,::~.;g.~~F:'~(;\'~~'~'~:.:.~..~H"~i\?,..:r:~u:~:~;:?:,:.;',;,:,1, :' :~::~i:~:;''{::::,c1;~{;::;:~~~i
center s Char1ottcsvilL.~ I:usie Center and

tho First Virr,:Lnia rank Luildinc ~

A" \Jo11, th.~r,; ar;) scvc:'ral dat-.J3 on'.hcrc"
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,. lffifl SLAUCHT;~n: I don ~t \:ant tobo technical if tho

Court rl(;[lscn p but ho :3D.id he didn vt knO~l anythins

about the Loano or ho',; ~ I don't thin1:. r...:adinr:; D.

zc~rox copy \:ould be rcquirod to rut in th~~evidence.

JU'DG -, • ~O""'''''-""'71u h l' J' L.l J. : I don t t l::noiJ ~.:hat HI'" 'J.'nylor is

Tll-;;rc is just on,~provision of tho

L~a~..>:)that I \Jant broucht into evidence ~ your

IIonor1 and I ..,.in tho absence of thostirJu1ation

I take it \:ould have to be proiTen: by GonG '.Jitn..::ss

and this tJitncns is

of the dcfendanto

....h"II ~ only on0 i:ho is the aGent

.' .

Do you have any objection if !'Te

Sluuchtcr [,0 stipulates?
Iill. TAYLOR: ~.I.-'ll~csno di.ffcrcnce to i:10 6

"

I,m. SLAUGHT:'::R: I raiso tho aUGution\;l1cth,"lr the.•.

1r:)D,SC has nny'thing bQarin[; on th(~.casa or not,

I nay be Hronc. The landlord is not a rartYe
Continuation of Dir::.:ct Qxaoinntion:
Qe All ri[ht sir1 can you tell us uhat this

, docur::llnt nrp2ars to be'?

Aa. It appears .to,bo )1. L8aSC bct' ..:ccn the rlUsic
.~,.,"~-::.:.,_:.' .:::,-:.:.:; ."~"p., -••.• _~~.: •.••.', •. ~.>\,,:..•• ~ •..... ';: ••...... < .. ~ .•... ',.;';":':~:'~~-:\'.~'.;:-~:~>!/.

centor,' Charlott'c~:;villi..~r:usic; Center and

tho First VirGinia Eank Luildinc:
Qe noq~ ~:hat' s the datcof it?

Ao \Jell, thcr.~ ar;~ sovc?ral. dat ...:s on~JlCre •.
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.• f~". :-:;,' ~'_i i. "

Q. what's the date at the top?

A. Oh, 30th of April.

Q. ~'Vhat year?

A. 1971.

Q. Now, did---
MR. SLAUGHTER: If it please the Court I would like

to simply preserve for the record my obj€ction to

his - the fact that he is simply reading from a

document; he doesn't know or state what the pro-

visions thereof.

JUDGE MOFFETT: Very well, I understand. Mr.

Taylor, I don't quite understand your re~soning

for this. I don't - will you get to it.

MR. TAYLOR:
Q. Do you recall is that the date the company

leased the store here in Staunton?

A. I wasn't involved in that transaction.

Q. Well, you said you carne here the latter part

of March?

A. Right.
Q. And when did you open the store?

A. v/Ell, I was first here in the latter part of Harch,

, , there were several people here before that.
,~'c~':~~ <'An:d'.~'~~~~,:~'~s;:'t'~~"';:-t~~~~.~~~;O;}..:".:,<,'~.., ...\.,.. " .r.; ....:~.};; .' :. ,.' .:~~:~.::t~<;!

A. I couldn't give you the exact date.

Q. Well, was it open when you came over here?

A. Yes, it was.

-78- 137 A



Q" All rigb.t, sir, no""Hill you tell us 'dhethcr

the premises described here in paragraph One
(1) are the premises where the store was
operated?

A" I haventt read that"
Q" Have you read paraGraph Ono?
li" Itll read it a[;ain" \1hat is yo.ur question

pertaining to? I don't understand"
Q" Does this describe the premises that were

used as your store here?
A" You mean the address and everything?
Qo Yes ••

Qo' All right, nOl'!, rill ask you to look at

parat;raph Seven (7)1 Hould you read the
first part of that sentence dovmto the
comrna.?

11.0 Dovm to this comma (Pointing to the Lease)?
Qo HJ.ght G

A" liThe tenant covc;nants that it idill maintain

said demised premises in a. good state of
repair,!! 0""""

... Q e"," '.' Ar'l.d. tholl .yo.u, pan ..read ...th e' nex.t, .one.1.' . :!' .. i;.o~,~~".',:,. . H. ;.....)....:(. ;':~.~:1'.:..~•.f.;:J
.'.,<~,. ",:" •.t~ .•..•. ",_' .;.;., ".:." ,,~ .. ,: •...:.:" ... , .:.u •....... ": ,•.t. ."

A0 11 •• 0 ordinary iroar and tear excepted) 11 " " ~

Q" All richt <,

I.m" ~~AYLOR: That's all I \lantcd to ask you about

the lca:3e .•
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liRa SLAUGHTER: . If' the Court pleD-DeS ~ I stato

once acain it's irrclcvunt to thQ case~ and
object. and ask for an oClission on thoPlrt he

read.
JUDC::': !10FFL'TT :

polnt?

".

l1r /l Taylor $ just ~..lhat ;;(1S your

\lell n it 1:a8 introduced :::;inply to

shmJ l! your Honor, that this i:as not IJrop0rty

ol:rlcd by the defendant ~ but ~.'as property that

\laS leuded by the defendant and it ~.:asintra-

duccd to sho~] that under the lcnso defendant

.l:as charGed. ~liththo respon:::;ibilit,~r of kccpinC

tho promises in repair and th0 question, of
cours() ~ is . ..:i;~~t duty it m:od persons on it 5S

prooisas" I.:.thip..•l( that the fact that if it "lOro

the o~merp or t:ourSG t there ~':ouldbe no. question

. about it ~but since it. \JaB the lessee 9 the tenant»

I feel it is material to ShO:l that as Fart of it ~

lease U[;reCf.lCntit had .undertaken the obli[.ation

to koep the pr~miscs in rcpaira
JUDGI:.:1:0FF~TI~ I.Iro SlaUGhter, do you have any

ob,jcctions?

. . . .... }ille SIJ~UGH'1:2n: no, your Honore .'.
::::;J:t:::fi::.!;ifi,;:.--;~:~m:;./~(N~f.'~'.::",~;!;;",:;;',1~;. >i?_ .. ' ':1:'::-': ';";15: ~,~:; ... '., '~.;"i.:::.','.: i;".-; . to;'::,:; );:;~~>."~~;'.., ...~,1.:'i;:,1 . ::.'i~;" ....:;.~.t;~/"'.'-~' .'..it<l:~;,'~:';";').-i!:.~-.:~

JUDGE'!mFr~~T~r:. Let the evidence' stand ~.and t.~pre".,

serye ..your object;iQn~, Slaughtere

.",80-

you car.:c over here
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the lattcr part of 11arch '?

Qfl .rwd 1 I believe I undcr:3tood you to say that

aone others fro!.1 the coopany had cooe before

that tine:?

Ao That in corrccto
Q@ Do you }mO\l d10 thoy \:ero or in ~;hat car-D.eity

thoy Cm:'.G <?

A. Yes tl One \:U:J Peter Dulles and the other \!D..S

DavG Hobcrtn"
QG \Jells ',Jere they officers:: of the corporation ~

or \ihat?

A~ And$ I bcliQVC they car::c over to open and

Qe I sec .• Do you l:nO'..l to \~hat C:A.'tcnt they nay have

look~d over and insFGctcd the prc~iscs?

QGD:Ld you iihcn you ea~c over CO around the premises

and look th':;r::l oycr?

.
"

, , " AG I, did lool~ the p:'crJiscs over ~ "Y;:;'~c
AtAr;.~:~!-I~,~;2;.',;(.;~.i;~;/:';~r.i)!';,.;:l;;,"".'rl,"U ... ~,,""""'';' ., ",," ": ' : ' ':,', :: .,;',.' ,'~::"":":'.'Q;:'~"t1jfcrj)~oU':.'1:i1'6i)j6ctC; both,;t.hc "'fir:J:t. 'f.loo,f,;-,and .~h~, ' ~ ." • '!".

baaOl:lCnt floor?

\. ~.

Q" '!;hat .ubout the hoi~t, \:hcn did you bceono u',:ar0

A~ The .f:l.rst tby I i:an th.::;rco-
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Qo Did you laole it over?

AfJ Ye0 ~ I loobid -at it ()

QD Ho'd~ I bolievc fron )'our te5ti1:10ny you all

\Tere in bu~incss pretty ouch frocl the tino

)'OU first co.r..cover \/hich \:as the lut t..:-.:r part

of 1:D.rch7
Ae Yos, business \:as beinc carri~d out as ~;c

\"JerepreparinG the [.tor~"
QI1i As you \J;X:; i::oving cerchnndi50 in and preparing

_the stov~?

Ao Yeso
Qo nicht$> nO\1~ \"lore you there on n. dq,ily basis?

A/ll Uo~ not until the Inttcr purt of the month~

i ",. ,n hurC.lc

Qo \"Joll~ that,1:J ~-)h.:lt I noan p after you CU!:lC over

the lat.ter I)urt or :::nrch ';,J:;rc you there on a

daily basis?
Ao Ycsj richt..
0.(1 \Jere any other nanu[;cncnt p.:)r:.:;onnclin tho

storQ after you cane ovsr the last part of

.~.Iarch? • r

A 0 Only OccD.~:;::>iono.lly" On;; '.Jould :3ub:.:;titutc for

""'¥"i.'$:w':M',ff.l1i,.l\":" ',y;,'i"':"#{:'';1",::,'" Bi,>:'6ti " crj'"dtr':' of!: "'",','i';•.'t'1i"'~:t(,i,'j;j"'''\~'~~1,,",,;4,,i,'ti';~',''!,,;;;~'~"Pf'i
Q" I :JJC 0 lio';:p ",lith rcfc:r~ncc to the I;hysical

l().yout of th0 :J'tor,~,.i:ould you just describe

A(. '\:e11, itts D. Ion;::;, a buildir,c the-ti:J lancer
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than it is \,d.dc, and it's one main floor and,
y;ell, it f s one room \'lith a partition about
seven (7) feet hi[~h" Near the back of the

room, on the left side of the partition, is
a bathroon$ tm1ard tho right side is a door-
i'JaY \'1hichleads into the back storage area;
and tho, in the far left-hand corner beyond
the dumb\'la:Lter is another bathr~Jom and there is

a door leading out on the record side of the
room.

Qo So the one partition is near tho rear and
the dumb1'laitor or the hoist is behind that
in a littlo room to the roar thatis partitioned
off?

A •. Yes"

Q. Andis there any "iay to get to the street

except throuGh the .front of the store?
Ao Hell, not really because the roar exit is

l3.oeked .•

Q" So the only entrance ---
A" Itfs locked and bolted ..
Qe s6 tho mann2r of Getting to the street is

,.,:.•::::,~,.\,:;;;,:"'~''''::r:' ;~i!';'~'::"f~'\':;";~;';'~!'i~';;<f;:;t,;;:i~'Hf:l'1';':':'thfough;'th6' ::'f:foh~G'"of'"t::h'0:' ,'s"t ~rc ?:"('::':'1", ',,';~:i.',</,,:?~;;,~/1!,\,,!;i>;',;';.;,,;;:>: ':~<~,;~i,i:.j;'~,

A. Thatfs correcto
Q G So you had to go throuGht the front and viall:

, .-',..

the len[.th of that room to Get to the back
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r:mJ~ \:hen? fro::l th~ t ir~c you cane over and

you cay that "cusincs3 ';:a:3 t'Jinc transacted

und at th.) ~aL1Q tin::l you '\:'Jr~I:1aldn[; your

pr;:;rarations for the dDre; in c.:on.n';;ction

l,lith that ~:ork» ';Jill you t-.:U un \ihct,her or

not you uS8d this hoist or dV.l::b-,.,raitcr7

Ao Yes~ I used it to Im:cr OO.h::J:3 $ prir.nrily

cupty boxes p but SQ;:1C \"iith ~xtTa stock in

then to the 1mo'er level"

Qc And did you usc it often?

QQ nOt} p let DO asl~ you this hr" Johnson; ,,;auld

"rou sa'! "I:ou used it:. as oft~::n as oftQn hS
J '" '"

every tiiO or th.rG~ clays?

Qo iicll ~ callinG your utt:.mtion to your previous

dq:osition p I ask you did you ans\Jcr thJn that

you uS0d it aoout every to\iOOl' three days?

Qo Ar,d ~ 1"!ould j"OU say that you' uS2d it thtlt

.,I

Uo v I -..,'auld """'j" ; .•.• ,~,....•...,.."'l •...,d.j c_u ...J.V t,t...AloV VA."V ,--.. - usc of .; "...•.v ••

It \',as only usud .:hi:n merchandise came in

and lt dldn:t cotile in every day» about every
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..~.. periods of time \ihem I liQuId US0 it more than

the rest.

Qo till you tell us whether you operated the
hoist yourself?

Aa Yes, I had orerated it.

Qo NO',\1 j ,,-:ill you tell us uhether or not you had

experienced any rreviou~. difficulty with the
hoist before June the 2Jrd?

. A@ Y05» to the extent that a rrevious \'11tness

that i t ~.:aspeculiar and that once in a

\:Jhile you had to rr:OV8 the do-rm lever. and up

lever to bet it to mOVBo

Q" You mean onc~ in a "r,hile it :-:ould get stuck

or wouldn't nove?'

Ao Right.
Q. And then you would press the other buttonsGG9?
A. \{ell p yeah $ mov(~ the up 18ve:r. and then back to

It 1;;3.5 a

}cculiarit.y of the devlce' •.

Q. HO\1 often did that ha}.pc::n?

. A" liot ~Iith any r2[;ularityp I donit, you l-a1.o\'J,

every three ',:ccks or so) I don't kno\'1 c
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Qo Well, then do I asswne that it \'1as more than
once, several times?

A.I would say it happened at least twiceo
Q" NowJ then, with respect to Jeffrey McCray,

but first let me get to this, Chip Justis
testified that he had done some odd jobs for
you prior to June the 23rd; is that correct?

A~ Yes, he did thato
Qo And is it correct that he did that?
A" Yes.

QQ Just to save a little timep is it correct that
you got some sh8hres from Chip Justis Y :.; father ~
and Chip was goitig to help you assemble them
or put thC~.l in?

. Qo Now~ the day of the accident \rlasJune 23rdJ
\'/hich I believe vias a \'!ednesday J is that

correct?
A6 I believe thatts correct.,
Q., I thinl\;~Chiptestified that it was a \'iednesday?
A.,Yaah.

Qo \,'811, do you I'emcf:1ber'tihan the "I'Jerk on those
shelves started? \'lithrssl.ect to that day?

. ':;c;;,"ri"~;J,2i.;yi "1?.~'r •..c<;~,:,:";,,,,<''';/' :>'!•• ', ~,:, ...,,>;,.., "":':</""<~:'.,::.::. '-:"<:i'.:~.,;.\.,-;,....,..,.;.'.: .•:,-:,::.;J'! .. ,,~,.. ;,>;;:}:.: ',':vf,.,;.'~,~,.;:,.:,<:r,'~~'.~~:::\~:<i:.;~J..i;.'
, .. .' . A0" \'Jell t I c'oncu.r \;ti'th'the }reviotls testimony .. . " . ".'

that th~;y '.:ere l:rou[ht dm.n on a Saturday $ and

they were tegun, ~ork'~as b2[Un on Mondayo
Jm. On l.:onday?

145 A
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A~ tIll, I l:no.: Cilil did, but I cot:,ldn f t

\...~ll, I kno~J th:r2 ',.'21",) other 1eop10 around,

co:::~ in the: storJ on that r...:,ay?

A" I b~liev2 so. Thcr~ is on~ thing that is
firl:: in my mind tho.'..:.I r;.:cD.ll ~hat th~y 'tlere

all throe: al pear.::d at on~ "C:u,~~.

~.. On Lon<.ltiY?
i~o l'r,1 net c-::rtain it ',:as ::onC:ay, cut I do

(:. ~a At any ra~~ is it fair to say that

~. d ' .....} .•..on l~on ay ann v l.:lll you

.fL, Yes, I ilould say so G

Q" All riCht then ~ I b,~li\;ve you ;,ere off the

follo'.dnc day?

'1'hat1s correct"
., '-"'.~~~ ,;',' ,. ~ :o{.'t.: •.••' •.•. ' .:::.:.::~. :' ~::. ',~'_:. «".:...~~. /;.~<~~;•..::." '\."

And' th~n' on ~.~~'dn~sdayt'cll'us ',.hat boys b'lcre
.~::'~"'

"

A" The sa;;w thrc~ that ',;UT.;' thc;r\2 on ~~onday as
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~orkin~ on the~?

A.
Q~ Your arproval ilr.U sup'3rvi~)ion?

Q. All ri[ht; ~ir ~ nO';i can you t~~ll us. hO.,l any

A. In all IH::~l1.hocd s th~y ~a';! [.";0 usa it fl

Q" iJcll ~ can you t>..::11us sp:::cifically ',:hethel"

you ever sho',',!~d t:.-ny. oJ.' cht.;r;1 no,; t/O op'.;rat2 it?

Ao I operated it in fron~ of th~m~ uh~so I ~ould

Q. ',,'ill ycu t211 us ::hether or not; let me rhras2

it this '..::.:..y. As ::art ofth~ op~ra~icn .of

puttinr t!L~S~ n<!H shel yes in, can you tell us

d1cther it \:as neCo'3 s3ary too mov.;~any shel vine

or perchar-dis2 fror.1 the first floor to the

basenent und vic~ versa?
Ao I donVtp didn't at. the title think it iias

necessary, but it had been donee

move thin[ s ur' ar.d dO'.m'?

A~ I \:a5 ai:ar~th2.tJ they ',.jere doin[. th.:lt after
\ . ,. .ta~y start~u QOln~ It,,

-813-
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it. On .f\1onday.

Q. On Monday?
i

A. That's when, yeah.

Q. That's when it started. And I take it you

did not disapprove of that? Or express any

disapproval to them?

A. Well, they were doing it and, you know, it

had already startedi they had already started

to move the shelves down. I guess I gave my

tacit approval.

Q. You gave your tacit approval?

A. Yes.
Q. All right?

A. In other words, I didnit say anything about

it.

MR. TAYLOR: Would the Court indulge with us for

just a moment?

MR. TAYLOR: No further questions.

Cross-examination by Mr. Slaughter:

Q. Mr. Johnson, I hope I'm not asking you to repeat

yourself, but do you ever recall when you first

went to the store anyone d~scussing the hoist
.::',,;,'/"':":~'ithyO'~ 'b~':'£oi~ti~'~':'6~t.t~1~":h'~is't"~n'd'.i~"{~:s:~~'t~

A. Yes.
Q. Do you remember whether that was Mr. Dulles or

.f\1r.Roberts?

A. I don't remember which it was, it was probably

Mr. Roberts.
-89-
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• : •• _ •• 1•••••• -

Q~ You your~~lf never talk~d to tho r~ntnl alent
or tIL: r~rrcscntD.ttve of the landlord or any-

onJ of that sort \,..ho i.:as ir.vol v(;d in the:: r,~ntal
1.Iusic

of the buildinr to th0 /Q2nt~:r?

A.. Conc~rninr: the r;~ntal of the build inc?

Q.. Or conc~rnine any of th:.::fixtures in:Jld~ it?
A" I had talked to Ill'••[.kIntyre about th(; heat

oncc~ but nothinG about ""'= that's a11ft

Q..I3ut, in connection '.,~i'ththr; hoist, can you

recall ~:hcm '::as th(~ :fi:-st ti~0 it '.:as dis-

cusoed {}i:" if it ',;as n'.;v.~r disCUSSGd \,:hcn

A<> '" The first .clay I ',:as th'::r\:: I ',:as 8ho\m to

pull th.~ rope on~; \:<lY ';for dmm and' the othJr

lJaY for U~'". .
Q.. In observation did you S~~UanythinG that [.c'VQ

you causa for conc0rn?
A.. ITO' no.... thr-t'r I ~O" 0'"" v.;. 4..<. v ..~J... \.~ _ ()

Other. than
Q I "'~",,-..ro,', , "'D." act.;on "i+h ""h r"" '" .f'r 1 ~'J.'.eo ..•.• ~ » ....•-.J. iI .J. "V \n G OJ:~'~ . or. l, ::1"

.;".,, '.'.. tID tin~:; :,'O'l,l. tined it, ,y.'a::;; there arr\: ot':L.l" .
,;/,.~;~~,~"..",,~~~;':-."'.' ..•~i.-~<C:':-"f' '~>':.;, ..>.:.' : J-... ••• :.•:~':...••.• ~~••:';.•.•••• ".," •. :.': ..•.•~•• ~ -. ~:~;\ .•••. .;~~," . ::;'. ',"'." "

rroblcn that :rou nati ccd ::1.~'h i t. d.m:~in::: the

opcrntion?
A 0 !Io 0

At un:- t:tr:::;did D.r.yo:r.,~ COt:",; in:o t,h'::'! r;~r::iSCl3
to

\JlO ~;ClGr:nk:i.r:c r~:rD.ir',~ !~t,cha~ ficht fixturcf>

, .•..;
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or to any-thin;:: else?

1i110 \!D.S that?

Ae I don't recall his no.r.w at the m.o.:J.c.mte

QQ ~lell ~ \./hat caracity did he cor:lO in?

A" Eo ',:a3 an electrician, und he cal':"~Cto rO}Jair

~or1e plugs that 3cer:wd to be arcine that '•.w

had in tlw floor to L'1a.kc sure they \lorked"

Qo You kno\1 \lho asked him to CO;;l::']

Q., At anyone f s diroction L,part,icu1ar?

Q" In othor Hords you ~oticc.;d thi:J problcr:1and
so you asked SOI:1COne to COGle in'"

Qo Durin.g the course oE .his p'2riod6f his tine

,thor:,; did any question cor:w' up about other

fi;~uros or other aFplianccs ~iithin the store?

Ao. Yes 11 he '.las a .Fi.r2 l".n.rshall and he said someone

ought to take a look aroundp so I said to go
ahead and look arolmd, and 118;!cnt dm'l11 into

".j'

t.he buser.wnt and he lookt;:d on the first floor (;

:~:..:~{\ Did'.hc;:ev.::n:'-:'r.iakGD.nY' 'sthteil?nts as':'t.O"l~lliu:ther,;.', ,"'.:,:>:.::;;,;'::~,..,

or not he found nny }Jrol.iluls or dci\:ctD?

Iro . ""ot th'''r I rc""""'b'~r') ~ .I.':' •. (..1. OJ Li.'",;.d.. :...... 0

Do you r0call \Jh:.m you talked to, him after he

madu his in~p~ction?
All i:011.•• e ~
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,,'/ho.ti 140 told hin; IY~.1 sir:~pl~r askinG ;ih(~it-tl(~r
there ',!a::, a COll'; _r~,ation or
'.:hcthc;r tl10 l.lDJ1 jus-c ".;~n''';'au'".:.?

1~1" 'l'AYLOlt: ::.::11 ~ I qu;;stion the r:~:J.tcriality

fira ho.z,ardn und :",0 forth t::;C2J.;'SC I don t t tr.inkthis
that 'has anythinG to do \:ith/cD.~j(:"

of in:'I..cctions of tho,.; prc!:J,iscs in c:;nera.l as to

thrust of the casa is that, the ~t1Floy J'JS jl the

tt~t th.:;rc "las Gone probl;.~n, arid if tlwy should

officer 01 the r.1Ucic C0ntcr should haye l:.no',m

~"""V'l t'l"'n.•~ \,;J 1. ''';

This is

certainly, if the Court V1z;asc:, proper evidence
in connection ',:i t,h

that th:-:.:y ',:ere th~rc J at t,llC ::'J.lsic center th.~r~ to

to. yo\~ qUGstione

Q.. Do you r8call, :.:r. Joh1~::,on, ',:h,.;t,1't;.;r thor',; \':e:ts

;<~~;..OO .: •

f ".

. . ,
•• CO "0":"'"'

any conv~rGation at the end of t~hi3 tour tll0..t.

lit";, fa3.1'1-:/ ccr~ni1: that

thcr<J 'linD, bt:.t I do l:ot l~nO'.lt.h.::; content, •.
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; .. ~,I \lith the prcrllscs't

Q~ Do you recall \:hy th8rc \'las no \'Jork by these

YPUnC nen on Tuesday?
I "..as off 0

Do you recall 'iJllnt \Jus t~aid to th'3ffi "Ji th re-
'" '

c;ard to \Jhcthcr or not they should COl7lC in?

Ae \lel1 j <15 far as I can recall I said that no

\'/ork i.:ithout me around e

)l,nL~,SLAUGIITZR: ~'le have no further, questions o:i:

this '.:itnc~.w~ but i'!C ~d like to reserve the richt

to recall hitl. as our 1,.Iitness ••

liRe TAY10n.~ I forcot;, to an1<:hir:l onc thiI1Go

Qe ].,jrQ Johnson, aft;;;l" the f).ccident 11 \:r..at "\:8.5

done \.;ith the dUl-:lb',:a:i.ter .,., the apparatus?

Aclt i'JUS boarded up (\

Qo The entrance of it ,'laS boarded up?

Qo 110\,'1
9

the tlOtor and the caCe itself ~ '.Jhat

. ,becane of tIwo?

Ao They '.lerc left thero, YCSe

Q" J..)oft~.,therc in the cuildinc, \,!hcrc they \'Jcre?

•.•••. ,.f .. T

',0. " . " ~....

l,m.e TA".tLOrr: All richt" '

., . .-;'

I,m" SL..A.UGIITER: \':0 huv~ no further questions J your

Honore
JUDGi: 1-~OFFS?T: You t",,~"1"

•.....'".•.j. step do",m Ilr" Johnson .•
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•. ,... '.':-;: ~"

". ..;',~ (. I .: ••••.. - .. ...\ ..' .'

" LIZUTENANT BIW\';N (Recalled) l>

Direct examination by Hr" Taylorg
Q(l Lieutenant Dro\mp I just \'lant to ask you .a

couple of quos'cions; firnt p you testified

that you took a picture of the motorof the
hoist itself on the dny of the accident?

Ao Yes~ sir; I did"
Qo . And~ \1il1 you tell us Hhether or not you

\'wre present the latter part of October on
the day that H.1""(l Hunt f the en[,;ineel"'p '\'lent

up to the store to examine the apparatus?
Ae Yes~ sirs I was"
Q" Did you observe it on that day?

Qc \Jill you tell us \'lhother ther.3 Has any

noticeable change betueen the hoist as
you sat'; it on the (lay of the accident and

the day on Hhich 1-11".,Hunt cY..amined it 7

Ao There was no noticeable chanee.. It "'Jas

the same hoist and looked to be in the SU111C

position as far as the chain is concerned"
Q., I \'!ant to ask you one other question" Can

.;:,:.;,.;.'.,~ou..:tcll'. u~,..\.jhcth0ri "'dell', ,\lid ,Y?u.~ .can ....

you tell us \Jlmthcr you stood on the first

floor and looked up,ard into the shaft?

11.0 Yes, I dido

Q" And ',las that. 'rlhcn tho cace ~ \'Jell of courSG

.: <' • ~.' z
'" 4:
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"

this is after the occident and the caee
\'IllS in th0 bascment?

Alii YOB.9 airo
Qo 'rell us iihethcr or not you could see the

overhead hook?
Ae Yc~» sir~ you could see it fro~ the, uht lookinG

up into the shaft; :ltqs enbu£h so you can S0e

that 0

HR..e 'TAYLOR: That v s all",

Rc-cross-cxtliJination by Hr •..SlauGhter:

Qo Lieutenant 13ro\',n $ recallir:r; the construction

of the eaeell you» of coursGt only Hcnt into
it and looked up nfter the accident hD,d

.happcned?

QQ And curtain oi' tho l:1enbcrs oi:the roof of the

CD.eC had been broker~ had they not» by the fall

of the raotor?

AQ Uht tha",2 ~..as sone pieces of material laying on

top of the cagc itself I) I assuf.lC it CCl..'7lc.from

up thero~ but I couldnit b~ positive because I
c6u1rln f t sac \'lh~.>rc the Y-$.ctual~v caC18 frol.J"

.:'?:.: ,~..>;>.:), .. t";" • .."+"; :.</ ,: .';',;:::. r;. ';':".:~ '.'~. ::,::. ~;.'<'". "".-.::..~,;:.,'.':....:::;~,..;/~;.:...:~;.~~';
. '.'" Qo 'Do"you ~cca11"'1Jhcthcr' or not these SF~CCg "in .

the top of the cnEe ;)erc or aFPCo.rcd to lo.nvo

been created fron boards or plnnl\s that had

come dislcdccd or \:hcl",hcr the constru.ctionhad
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been such that you could see throU[;h the
top? Before the accident?

: Ac Right nO\'1$I couldntt tell you sirG (Inaud:i.ble)
~

The motor, hm'lever, vias on the top .,. had fallen

and ""as on top of the caGe ''1hen you first in•..

spected it was it not?
Ao Yes, yes it was on top of tho cage and there

"'laS some boards 2 by 6s and 2 by 85 $ something

of this size that vias laying around it and
maybe one across it asI recallo

Qo And as you looked up through these spaces,
in the roof of the cage to the hook at the
top; of course, at that time the motor was
no longc:r under the hook~.it had fallen on

.'

top of the cage?
AQ That's righto
Qo. I hate to ask you this question, but 19m:

affraid it may be materialo \las there any
evidence on the top of the cage of any portion,
and you donit have to say~ of Jeffrey McCray1s
body?

Ae On top of the cage?

:I/ill~SLAUGHTEH: No further questions, your Honor 0

I had better ask one marc qucstio!1o

,..,.
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,Q.. Again I hate to; "las this a portion of his

head?
Alb Yes J sir t and also his \"latch vms found on top

of the caGe •.

I~1R.SLAUGHTEH.: Thun..lc you~ No further questions"

I{JR.TAYIJOR~ Ho further questions"

I;UL, rrAYLOR: I have onc \'litness \'lho 1.s on his

. ,
;
!

I'JaY do\'ffi; It 11 take a look in the hall to see if

he is here"

ALFRED S Q nOH.GAN ~ being first duly S\JOrn, testified

upon his oath as follO\':s:

Direct e:x.d.l:l:L"1ation by Jiir. Taylor:

Q~ \1ill you state your name J please?

AG Alfred S" Horean .•

Qo llhere do you li.ve J.1r~.Horgan?

A.. 309 ShCr'dood Avenue.
Qc Here in Staunton?

Q. ".'!ill you tell us ',.;here you formerly operated

the store knovm as r.Iorr,an t s J.iusic Center?

I di.do
..\"lli:e~ei~~;~~':{i?;i~'~dtci.d~"th~'\1'~~3t'>'fo~'at'ton~....,> '~::;,o :/,'s;!..,. ';:"'>:.~i~\;:.

,'. ',-'
o • :. ~•• ," '. • ••, •••••:' .~.

;.";.1

.'

!~-t~'~.:0,0'

Ac '')3 North Ccmtral Avenue"t:.

Q. 23 Harth Central AvenuG?

'. A" Ycs~ siX' 0
'0,0

Qo Is that in the bank build inc?
< •
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.
:~{';.

AG In the» ull ~ .:tt belonGs to the Staunton.
Bnn-~'

InduDtrinl/Luildinc.;, they o',m that ••

Q.. Here you$ can you tell us \'iere you the tenant

itltnediatcly prior to the Charlottesville

Busic Center?
. 1'1.0 Yes.,

Q" Uhen did your lease expire?
AIi First of Eay, 1971 Ii or \'lithin thirty days of

that I'o sure"
Q" Hill you. tell us uhethcr in the back part of

the store there lIas a chain hoist or dumbuaitel'

that ran from. the basement to the first floor?
.-

AI> There lias a dur:lb\'iai ter that \'ient from the first

floor to the baseD8r.t~
.QQ lIas that there 1-ihenyou t.ook over the premises?

AaYes, siro
Q", And "JaS it still there Hhen the nusic Center

took over, the same one?
Ae, Yes"

"I,IRQ TAYLOR: Thatfs all .•
,.' ..

Gr:oss-examination by IIr .• SlauGhter:

Q'~ tl}1en did you Dove into the premises I,ll"" l:or[;an?
'1., .

'~-:;'.:. :' ,":i'. '<0:::< >'.-r' 'A~.,,\1:~11',5:.It,d,'.say lIay .:l~t';- ,196?~.,:..,~.\'~a9,.thcr<;; t.'.~o
• • • ~ • +{'., ! • • . . '.' .,~

(2) full years~
Qo And '.'lho \;as the previous tenant?

A <I Singer Se~ling I''(;J.chine •.
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Q0 tIml» did you di~cuss the hoist ,.11th anyono

uhen you oovcd in?

Q@ Dut it \iaS there and did you ~inply infer hO'.1

to operate c:mdin fact learn to opc~rntc it that

\'lay?

.A til That's riGht.,
Qo ''i110 \;as th~ rental acent \.:ho leaned the prcnisc5

to you?

And '.-:ho \;<1S .the landlord?

The bank "Jas tho landlord, and I don t t knoor

t-:hcthcrthJ)1" have chanced n~nes then, and
there .Ias t\lO chanco of nanc:s o;,:ithill a cc::upl~

of: year~ p but it ';:ac.;~thcStnunton Industrial

Loan Builtlinso
Q~ I sec 0 As far as you k110',1 it ~jas the' sar::c

Q/j Did you ever deal ;lith anyone r::r:'rcsentir.[. the

bn.nk or thJ landlord o.t~h:;rthan ITo r~clntyrc?

A., For the buildin[.6
,.Qf>. !~~st? ..: .- ~

," I'... '.. ", '.; " •.. '~.. ~';:.'.;. -.~'". "

sir,,'

. '. ,'".:'~..
• '"J. ~~...~.. .

-
Q() And did you U:iO this hoist durin£; your t'.:O

it", !~O,""J b"t••. _ ,~.. lAo, I '.iould 2.:lY F very little

because had no h~a'0r r.,crch.::lnclisc to [0 dm;n ...
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Dtuir30
- Q G t1ry didn f t you store heavy mercha.ndise do\m-

stairs?
AI} 1.'01111 I kind of operated on a nhoe~strinGt

Clnd oy ttlrnover \-:<1:3rrotty fast p ur.d I very

seldon had enouGh to put dO'.m th'J~, I just

kept supplies lik~ baes and that sort of

Qo And -,-Jhen you had occasion t~o brinE:'; thCCl up or

dO\m you ::.:;ir.~pl:r used the hoist?

Approxinatc:ly hm:

usod the hoist?
of.;:;n .•!ot~ld'Vou.• say ::ou

it.. e ~;'heni','e r.lOvcd in that. year 11G probably usoe:

it DJ.l dn:' lone for t-.:O or thr88' do.ys~ just

do•.m; but, ~ aftor that, I llould say \1e ;didn i.t use

it over four or five tin~s a year naybe six

Q.. Did you e:-::pcriencc any di.ffic1..uty in uf.)inS it?

Q." . Did cmycnc t I think you testified tr...'1t no one

'.

, . _.. J:1entioncd it at all ;:11;:.;11 you r::ov'.:;d in, and d:Ld
•.-:.~'_.:~.:".. ; ".' " ':.~';'~;.~.;.~;.•.~:;.. ,"'.'..~:::;,.,' :....~";.s .• , . -'-:"/.';'!' ;i' .•:, ~.•. ~.~;,,~../;' '.'J- -.:, • ".;.' ,,~. ~.: ,>':"., .1.. "j'; .•••. , .'" ,," ,,~. : ,".•.. ' .••'~'"

--,-- ' '::"'. -otlkr 'cr\ploYtl'c$ :.US'(~ft .~.fithbi.rt '~dlf'.11cU1ty 'or'r"

l\() \1c~ to anG~;/:.)rthat I \!ould :iny fortu.natcly the

firGt Y'~D.rI i;un thc'rc I had a nan \';ho I hired
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going on and I never touched it for a year
myself, and at the end of the year he did
not stay with us and I kind of had it after
that"

Q" But he operated it apparently vlithout any
difficulty?

NRo SLAUGHTER: No further questions of this
witness, your Honora
HRD TAYLOR: I have no furthor qucstions&
JUDGE nOFTE'I'T: leTay' I'W. excuse Er" J.iorgan gentlemen?

l.m", TAYLOH: It's all richt .1ith me..

NUa SLAUmrrEH: No object-iont your Honor~

JUDGE r.l0FFETT: Thank you» Hr.. Horgan '"

(Inaudible)

OLLIE THOnll.S !1cCllAY,being first duly SHorn I testified

upon his oath as fol10\ls:

Dir.ect c::ror.lination by l/ir. Bobbitt:

Q.. Hr" HcCray I i'Jould you state your fuJ.l nane,

'please?
AQ Ollie Thor:las I:cCray •

. ' , .. .• ' .

Q.,,: >libl/"6ici>ar~'}:<Y6t?;: /,';:.'::':~:"",
A 0 Forty-i'i vo (L;.5) ..

Qe Uhere do you live?

. ," .•
•••• > ;

'. : '.,~:'i.:;~.

Ao 212 Surrey Road, in Staunton"
Q" \Jhat is your occupation?

_1()1 •.••
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Ac Office manD.CClr of ~3taunton I-bchinc \1orks"

Q" How lonG have you held that job?
Ao Itvc been there for 21 years" I~ve had this

job for 15 years"
Qo Have you ali!ays lived in Staunton?

AI> Only since He f ve been r:larricd (inaudible) c

Qc 1"Jhat~syour relationship .to Jeffrey HcCray?
A~ . Father.

Q. I:Ir•. I'kCray, did you qualify as Administrator

of Jeffrey v s estate after his death? "

Ac Yeso

Qe Are you serving in that capacity POi'1?

Qc In connection ~}ith your serving as Administrator

do you knm'J \,:hat his funeral expenses I'Jere?

A~ Yes, I do"
Q.. llhat iJil3 the aG10unt of funeral ezpEmses?

A.. One Thousand Six Hundred Eighteen and 70/100
Dollars (*1~618070)o

Q.. Did, uh, hO~l old \'rus Jeffrey at the time of

this accident?
A.' He I'JaS fiftecn (15)"

... 'Q ••. -',~

" '

.'. ~~

I:n. DODDI'l'~2: I have no .furth,~r ou'.::stions lir"~ .
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r.lH e SLAUGIITETI: Ho que stiol1s ~ your Honor ..

( JUDGE IlOFFETT: You may be cxcuscde

Gii't:ln,I.JDI'lT,V D 'ITCCn \yD.f\..1 \ ,-,.'. J'U ) being first duly s\lorn$

testified upon her oath as follows:

Dire ct c:W.tiination by 1.11""Bobbitt:

Q" nrs. EcCray, I as]~ you to state your full narae,

please?
A6 Geraldine D. HcCray.
Q" If you don't mind~ IVd like to ask your age?

A. Thirty-eicht (3d).
Q. ln1crc do you reside?
A. 212 Surrey noad, Staunton"
Q. Arc you employed?

Q" \'lhere do you \'lOrk?

A" VtrGinia Enployment Comr:lission"

Q.. \'Jhat vias your relationship to Jeffrey

l1cGray?
A.. nother"
Q.. Do you have any other children?

, ::,}J .•,.' " Caf1' YOt~: tel:).. ,.the jury i.;hat Jcffrey':;i fl[';c
.~",..'~':"~<;:-~~;'~:~":~hC'~~~~i'~O{:'t'i1~;:i1:~':~;':t:~~..~~:?,''::>:. 'c., i" .~,.t:>.':,:--,:'\:"~~,;!{):;,:~~!,)"~

A.. Fifteen (15).

.,n.•.1'lC'l '\',',.l.'at- ~-1"1" .,r 1. l~• .) u\..lt •.•• \.'D,D hc~ in school?

Q.. This \,ra~j in, this nccidc;nt tool: plnc8 in the
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lJUl7'J:lCrt:l.nc; he had jU:Jt cOr:1['lct:;cl hi~

.f

11.0

Qc

As

Q"

110

Yc~, that iG correct"
'.;;lcrc did h,~ [,0 to ~choo17

L30 lIi[.hSchool here in ,staunton"
HO",l did he Let alon£: in school?

He ~;an a cood student: p(~rhnps better than

. Ao Hall, dependinc on the subjects or thinGS h.e
rQul1y lil~c, h;:; r:!.ade As and Ds <lncl occasionally

aC~ but no diff~cul~y"
Q", Did ~'oul:nml if he lntcna,::c1 or hag an~,.T'l(;lns

for col1cCe?

npccific in nind 76t"
......

Qc Did hG have any particular hobbicGor intcrcst~,

outside of school?
A.. y.'Js: he had a nunbcr of in~crc:::;t;;C1 He. collcctc;d

rocJ.:s and h~ enjoyod loo;:ing for Civil ',:ar

battle [round~ and collectinG relics .~.associn~c:d.

D-1 d V(l1, ""'-'Q' "'O'T l''' ....'-.'',-,rl .'''''r_ J \00'lIo. (;4J. ..•. ., •..•.. l,..t..,,JL,;(...L.J. ••U ••.•• l!\ .•
in tl1csc

~c~"iv.~ti?~: .•:~.th':,you~~;'.Gon7':::,
. ....' ."' .'~.'~." .

", :_.~. ,~_~. :-',.~,~,.'.~:;: •.: " ~'.;>,,::..••f~,':.:-
- • : ••••• 0' .:. ~. j.

and to the battle f" •.•Ol'.l'l,.... "~l,'n,',\r:.r ,. ~ .'T"\;' ,1 ',dL.'" .4 .•\..4....;' .-•........•.... - •. \..,; V r... .•.••.. ,.,.l.. •...

\,,'0 ••:ould stop at th~ Foint::; of i:nt:,or:~~tthat

- . ".'" .....

163 A



Q. Did you all usually vacation together?

Q. Did you and your son spend much time to~ether?
A. Yes, quite a bit I~d say.
Q. vihen did he become interested in music?
A. He had been takin£ music l~ssons roughly a

year before the accident, I cantt remember
the exact date he started, but around a year
ltd say.

Q. Did he have a guitar of his own?
A. Yes~ he did.
Q" During the summer of 1971, ",:ashe" doing any-

thing?
. AG. He had started to work as a volunteer aide at

Western State Hospital.
Q. \'ihat\1e1"ehis hours in that ,"lark?

A. I fo1"eet exactly, but it was something like
maybe 8:30 to 1:00, somethine in that neighbor-
hook.

Q. Did you usually know where he was going to be?
A. Yes, he usually kcrt us prl~tt.y;./(:;11 informed

of his whereabouts.
".'; ;( ;:.: i,"i:'~:~:'<:fi:.i,:.>;~:<:;}r.,.'."; <.Q~r::':~Did/-.y6u.:.a1l-::at,tend ...,any. 'cliur.ch?; "'~:">:";-:',0.'; , ,.. '. e'.. ;\:;;':''-:':is,,;

•. '. , • o' •

A. Y,-,:3 ~ '.':0.[0 to ;kKinrlL~y United T1ethodist Church.

Q. ;.Jlcre is that locat.ed?

A. About 18 mi10s ~cl3t of Staunton O~ beyond tho
niden cbrook nr ..;:l1..



-',

./-. ".

Q.. \iould Jeff usually [0 .•.;1th you'?

A.. YeG» he would"
Q.. lIm, did h.: r;~t alone ,.;:t th your friends, the

friends of your ar~?
A" Very ';;ell I think .•

Q" Did he hav(~ any fri,md::; of his m:n age; \'las

he \'Jell lil~cd do you think?

, A.. Yes J I think so hQ had a nuttber of clos8

friends r.18.ybc half a doz\m \,:ho came to the

house, but he SGUIDi:d to havt'l a lot of other .'

young ones he knc'..:. just acquaintances that J

oh~ seemed like they ~cre on friendly terms .•
Q.. Did th8y scem,'.~ to r;et along to[Bthcr?

Ao Yes they did ••
,'Q.. On the dat(~ of th::; accitL~nt did you kno,l

\';ho1"e he lias roing? .- .......

Ao Y;~s,I did ..
Q..' l'ihcre did Il-:J [,0 that I"orr.irp'?.-: 4. J.utJ

Q.. And did you 1;"110'1"1 1,ih0re he \iUS [oin[ af~,..:r

he' cot off fron \J8stcrn State?

Ao YUG, I dido
Q.. 11hat type of ~':orl-,:::as this at \!cstern State?

At> Really h.~ had only b:..;<.;nthcre for a shorr. tir;,e '

and th ...;)"',i~ rc still traininr; the- your.[;:;~~rs9

but, I Guess th',:; b~~st.I ur.dsr~tood th.; ::;ituD.tton

if the rnti~nt \~n~cd to [;0 to the cantacn
..1 1'\ e:::..,..

"~
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they, you knOvl the aides \-;Quld maybe \':alk

them over or just talk idth the ratient
or whatever elso they noed2d or, of course
uhatever involved himo I remember one day

that he said. he almost forgot the patj_ont
and left her at the canteen so he ran back
to ~et here

Q. Did he se8m. to be gutting along \'Jith that
type of volunteer \':orkall ri[;ht?

A. Yes; I think so he said he 8njoycd it'very
much 0

Qo Had he ever mentioned to you before that day
that he was going to Charlottesville ~1usic

Ao Yes; he did ..
Q. It uas not unusual then for him to go there?
Ao No~ uh, he had'been in there to look at some

records e 1-merever thE,;rei'lererecords that's
where he wanted to go.

Qo l',1rs.•HcCray hOH did you find out about the
accident?

A •. The newspaper boy told mOe

Q. How did he tell you?
' ~.':."iji<<" ••:"; of ) ~-;.",":'-::'? :' ~;; ;;';;' : :::.::. ~\J""" ';":,C':', ..;: ./.~..:"" .• .., .•" -,:,<., :.'~.',:, /.:,;'

A0 He send, Dl.d you h'car cib'out .the kid that.

Got kill(~cl at the nusic canterll
0

I.In.. BOBBITT:

questions.

, .
1'1-1~tfC" all rl.'-lltl (... 0... •. (.).J. 0 I have no further

166 -p;
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JUDG~ I,:OF1;'~'T'l':

I~t) C'T,~ " GlI'''' "'p •'11\'0 "':J.LJ.i\u #.l~:I4t..o

1..,.,0 ~~CC~\y.
'!-I,VI>!' ,OJ •

1,~ G Slo.uGht ::;r?

nods, no •.

ihy I be cxcu::;cd?

:\'",'

I.me TAYLOH: 'If your Honor please, lx., Slauchter

ttnd I .:ira \Jillinr; to stil;ulatc that if l,re

l::i.llian nclr.1~yrc \'Jere called as a ;/itnC5G p he

,.}oulc.1testify that the hoist o~ lift in question

\'lhich \:0.3 in'101 ycd in the accident ~;asthe SnDO

hoist that had been thero all a1ollE, .and he "'.-lould

further testify that to his knm.'lcd[c no tenant

.had rCl)Ol"'tcd to hin any' diff'icul ty about th~ hoist.,

\-liththat stipulation your Honor, the plaintiff
restso

"

'..

.'

•j

.,
I
I
I

.!
i
!
!.,
I

"

i

j
.~
"

'''';:''.+::>,;1';; ::,,4;j
i ' )
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THO}ffiSDAVID ROBERTS

. I

•• ~"i"'t.

; .

t

'. J' .;

* * .*

..

• •••• 1

Direct exaninat:i.on Dy r:rc Slauchter:

Qo Hr. Robert.s ...[ould you 5tatc your f'llll none

and address please? . .'
'l'ho:..as David 11ob::"!rts, 2908 01ivcr tond,

Charlott2svillo~
"'hat in your occuriltion Er" Roberts?
VIanacer of CharlottoGville l:usic CCr.l]?Q.!:.Y <Jcenter
Docs that have nbrc than onc ou'tl,~t' sir?

trc have a stora in Eorfolk and t:ayrE~storoo

As Hcll as' the one in Charlo-::.tcsvill.:;?

And arc you in churcc or all throe storcs?
Ao . Uh~ no"

'""i .:;:::~~:i';''I',>.}<,::'~;~J.~,.:.(;.~};t>.'".:.,(,~X:I':r~:8.~.~!;.:~~.~.:;.:.~~y.~~?~;:.}~,~~~,;~~\,~.:~:;}~F:: :~~.;~,~',\~::..~:7!;~S;:~.~..o..~~:~~.;~~t.'::;;.:':':':::,:f~~::'
Charlott'..:~vl11cstor~'?' ..' .

Ae Yen v I ar1<)

Q. In oruer to z<).vctin..; I r.:ay lead on px'.~li;.:ir..o.ry

....119-
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'\,. ", :/
matters; !.:r" Robarts) as I under:Jtnnd it'~:'.

you and tho Charlottcsvilli I :w:dc Center in
effect. succGeu.od Earcan t:J !.:usic Cor::pnny here

in Harch of 1971) is that corr~ct.?
Ac IWn not sure e:t:c.1.ctly(ir:.a~diLl(;)

Q.. Could you ~peak up as if you're talkinG
to the Cler~~~ I hav~ to stand hero ....~..._-

of the date
Ao Ifra not nurc/(;xactly, bu.t; around that tiDe .•

Qa And at that tif;1~ \lera you and Petor Dulles
in charga of openinG the store h8r~?

. ~.',

And \;ith ..;hoo did you nCDotiatc uith

to tnl:c over tho prcnis()s hero?

.:lor:. order

Z,!or[;unin rCED.!'dsto the store it~:J81f» and

then to Hr. IIcIntyro (I

Qt> And durinr, tho COllr:3\3 of that tine did Jrou r:'.nkc

an,~inspcction of the prm:liscs,?

Qo :":'Jrot~your first convcr~3ations~ but nt sOwe

point did you CCL:C over and look at t~hc star';;:)?

QIll And duriTl{':: the COlJ..U3Q vi' that tiI:18 did you

b~cor.:J Ui:arc that thclrc iias a hoi~t or lift

-120- 169 A



or careo lift 1n tho bacle of tho store?

Q" 1;D.~t.hcra a discus:3ion bct\Jcen you and'

l:ro Ilorcan UDout tho lift?

AG Only to tho fact as to hO"\f to operate it G

Qc Ira sho",:cd you ho",! to op'.:rate it?

the .'
Q" And nro Hclnt"'yre Han the neon t',;r.::prcsentative

Q. Did you ever talk to !.:r~ I,:clntyre: about the

lift?
A" not to my racollcctiollo

of tho landlord?

Qo Once you had assumed the operation of the
5tore~ how frequently were you herG right
at the beginning?

Am Wellp it was spli~ up between Mro Dulles
and myselfe ..

Q. \'iho \'I'ould come \-then and Irihat •••as your pattern?

Ao Wel1g no aefinite pattern, but we sometimes
come every other day and so~etimes two days.
in a row"

Q" And ;'Jhen you \'~ere first opening up \-ias there
i;:;\~.5~:':.;;;;~.:i.:';;~;~~,.t:,;~!~~~~:::<;i~:~)!':tiJ{f:~.>;.~::::~::~:'~j);;;':'.'4:~\"?;'/....; ::..:j~;;}i";'::("~::'~~'f:"i:>;,.:,;';::~:~:":..'H/'; ;.::'.....:~j~'.,','.'~,\~.,',:,;.,b'H'ji{':::. ;',:,!" . ,::".' 'F:':i ;::1<; \V-':' ..;~:;r//'r1~~
.. . ..: .. '. " .' .,'.... ' ..... ' ... a tl.me :'when yoti \~ot11d both be 'over 'here "h'orkint? .. :.., ,'"

Alii Yeso

Qo During that. period or, during the Fcriod \'lhcn

you first started; was the careD lift used?
A. Yes"

-121- 170 A



Q. In Hhut l7lanner did you usc it~ for Hhat?
A0 \'/ell $ takinr: cmrty [,oxes dOvin (;hen W~ \l'2re

redoinG the :stbrc~ and such thing,sc
~

Qe You didnVt store murchandi~e down there, just

stuff?

Ao N6 thcr8 wasnft any ~crchandisu stored do~m-
stairsg - at the time we took over"

Q" I see ~ as time \;ent on did you use the hoist

later?
At> J.1aybe once or. t',!ice rer::30nall)':".

Q" . \1as there a tin~ :'ihcn you \.;erQ U5in~ it as

you '.verc r:lOvin[ in, ~y, for an ..:mt irlJ day

on a Sunday?
. Ao Y059 in fact my son, he used it t.o h~lp us

straiGhten up the store •.
Q.. Ho•.•.old is he?
Ao V/cll, h~ is sixteen (16) DOi';"

Qo And he used it without incident?
A" Yes, sir"

Qo \'Jereyou ahara of any difficult.y in the
operation of the hoist up to the time of this
accident?

:::':!'<~~:.»:;~r::.'';~';';A.:i;:$;{'~10t::. 't~:'::lnY"~k~'o~v~~~:?e.~'::".,.::.,.,,~:.~!;:.~.", :~;:,:;}.':~:; .. ;<-'~~~:..;:.".:};:\:,';.;~>d{;~~,":::~'~."~;;(:'.."~:;::':ji:~~:,.,..:¥-~~
nRc SLAUGHT::::rr: He hav.~ 'nol,further questions your

. Honor"

Cross-e:wl:lination 1:-y Nrc Taylor:

Q" J.1ro Robert~lLi.d t unclcr~)tand you to say you

-122- 1.71 A



.,...
came over here two or thr.ee times prior to
op~ninr the store for business?

at
QQ And then you Ca.I.i1Cover here/various times after

the store vias o~en for business?

Qe Did you inspect the prc[iises pretty thorouGhly

before the store was opened?
Ac A~ yes as far as the = \'/hat rooms were ~ and \'/e

had a basement for storagci such as this not
appliances but \,;hat He could use and \'ihat we

couldnit USCo

Qe VeIl. did you see this hoist on the first visit
over here?

Qo \'las it before you opened tho store that you

saw it?

Qo And did I understand you to say that the onJ..y

conversation you had \-lit,h lire gorgan about the

hoist v:as.'.i1ith resp~ct to ho~'1 to operate it?

A", Thatp yes.
Qo And you operated it yourself?

. ~

,
I
I

, \

Q.. 'i'111endid you stop comng over h0re?

At> I still CODe over here.
Q" \i011 $ okay 0 HOh' lODe \'Jcrc you cominG over here

.•.12J-
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\Iith any.:. :regulari ty?

A0 \":e Here probably conine over for a month or

so I'd say"
~

Qo Fairly recularly?
A. Yes •.

Q.. lIOH often a weDk?
Ao \lell ~ I Hould coine over at least three times

a \-leek IUd say.

Qo And did you operate the hoist yourself during
that period?

probably.
I cantt say definitely; I~d say/once or ti'-iicl:3.
Did you talk to r'lr" llcIntyre al;out the hoist?

No~ sir..
Did !'1r"Johnson ever rer-ort~ to you that he had had

any difficulty i-lith the hoi::>t?

Ao No~ sir.

Q. Did he tell you that it had been sticking?
A IT •

c 'iO~ s~ro

MIL, TAYI.•OR~ I beli6re that' 5 all"

NRc SLAUGHTER~ \le have no further questions your

Honore Defense rests"
JUDGE ;,lOFFE(.l'T: You G1ay be excused,,'

- ",.~:.r ~:"~',< ?."':';;~~/<~l;':/:-:_.:':;'~:;:~t:.;t,,>:,'":,,,::;'~':. ,'.>" ~..;" 'l~.''•••: '.•i, ;'::"., •••. :; l .. ~::.e.{- .,:; ~:•. ;~.•. ' .•.. .' ' .••.. "-. :" <~.,.,'.'>.:':.~,:~.;_.: -.~~';';,. i'.':- ..':' ;~~~;.:.'~:.., ••....•
0' Ji -".;.:•. :0;;.;:' ~:(~'~";f:r.tI{;'TAYLDR~ '.-:1{e'ca11' N~?~'"H"tn~t";"'Plehse'~'.,..-<::

Re....dircct ,~xi1rnini1tion of I.;r" Hunt by I-';r Q Taylor •.

Q", rIro Hunts just on~ uatti,;r I \'iant to question

you about; i .~.dS'nc~ you tGS~1~lC ,

-124-
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have testified about occassions \.;hcn this

hoist \'Jould stick, i:auld not r:lOve dO'•.:n ~ and

that they ~it:rc able to get it to move dOim

by Vrcssinr; tho' button for the up lift and
then have it, GO "back do:.'in; so p I v;ant 'to

ask you sOl::l.Othir'...g about, that s \;ill you tell

us \/hother or not there ,...as a.nything or 'dere

you able to dcteIt:1ine \.:hcn you cx.aL1incd. t.he

r.lOtor of thi:J hoist \.]hethor th'3re \1as.anyt,hing

about the :::otor to indicat8 that a Froblel:!

\'lithj.n the notol" itse:lf could have caused it

to stick?
NIL, SLAUGHT;:H: If the Court plcas2, unlc:Js it

:',1

a test

of thC~r.lotor \.;ou~d b'3 Iik0 functioninG the faotor

\dth electricity or \'lith pov;cr aI-plied toO it, and

I certainly think it ~;ould be a disadvantaGe

to test it in that sort, and I object to tho
qucstionin[ for that rurpos~~ of cm>:in[; an ex-

- .
aminat.ion ,,\Iithoutfurthcr layiI'..g of fOlli'1dation"

JUDG'=: nO?l;'::::TT:

I 'IJOuld lik~ your reasoninc for asking this •.

?:;}'f:1' ',A.,}:~i\J.;i~C~9;'}:\r\;~tk;l?1.l{~J10'~~;;~" ••t~",:I;,.j!:;;~'f'.'::i~5,.;." .1,,,,;,, "t1!r1""
Hr. Ad.dison '.;a~, I .feel :as' not DY t<.;stil:1ony bc"",,' ., .. , : .

caut)2 it ;:as elicited on crc:3s~c;ill.nination ;:hich

lias beyond ny d.ir'~ct l)

c.TUjJC; ~~OFF~?T: (1'0 r.:r .• Clau[.ht.er) 'i',nat arc your-

l7.4 l'



feelings toward that?

MR. SLAUGHTER: Well, regardless whether it was or

was not, your Honor, it was before the Plaintiff

rested, your Honor, and Plaintiff recalled Mr. Hunt

in order to present additional evidence, it's not

in rebuttal to any of our testimony. The two

witnesses to whom he referred were his own witnesses

who brought out the point that he raised down on

cross, but I don't think that makes them my witnesses and

certainly it wasn't raised during my presentation

of evidence.
JUDGE MOFFETT: Mr. Taylor, do you have anything further?

MR. TAYLOR: Yes, sir. I would say that the other

witness that did not, I asked the court's permission

to call as an adverse witness and, of course, I don't

believe that matter was ever ruled on as to whether

he was or was not.
JUDGE MOFFETT: I don't think this is proper rebuttal

testimony and I'm not going to let it in over objection.

MR. TAYLOR: All right, sir, I'll save the

point.
MR. SLAUGHTER: I would permit at least this question.

(Inaudible) as far as my obje~tion goes. Whether
"I";."{:_:;~' :./.~; ..... '••~;.~.::-"."., .•;$..;j, •.••. I., " ,' •. ,•• ~:'~•• '.'~~ .~.' •• , ••••••••••• :~••, ••,•••';. ~. ']'\ .~. 1. .•.••.••••.•• '--:._..•~ ••.•.• ;••...••.. : ••.,..••....••.•. , ....•..••.•.•. '.' '.'., ••••..•.....•• , .••..•.•.•...•••••.••.• :•• ;; •••••••• <..t..,
.';:':'," ,. :.:'.>.:::~~l;iF':.>;:":<:" ::...~.:;'f?j~f ..:..:.~'ri~:.t~l:~~~.~:d.::.t~~:~:~a~hi~e' in. 'an'd:'m~de-;a:ny':at't:eITipt":, ":.'.;. ".-:;';'.;:-;"';.rl:.

to test it ----
MR. TAYLOR: Well, I'll ask him this way;

Q. Can you tell us whether, well, first would it be

-126- 175 A



inor-der
necessary /::'0 tell '.lhother tlh:rQ 'i:nn v.nythinr;

in the [lotor it:::;.;lf ~;hich ~:ould have CD.u~cd

.it to :,jtick, ",:auld it hav~ b~cn n0cu:::;:::>nry

for you to soc :i.t rurJlir;.£: or fror.l the rhy:::>ical

aYJpoaral1cc of it - the notor it:.:;elf - could

you have fOrl:l~d that conclusion?

A 0 Of cmu'so th,~ Frop~r \iay to EO about it iWuld.

have beon to test it thol'ourh1y "."hich i:C did

nota Ho did not operate it i/O only axunincd

:tt out'.:ardly p did not diGD.ss(~r:lblc it in any

'Hould lead no \lith ~'J.y cxn~Jination of it to

come to the conclusion that there '\'.'D.~ nothinG

llT'Onr; i!ith the hoi;J:' itself that ',;ould c;au:JC:

the clllvator to stid::.. If it ha.S 'becn ...testii'iod

that tho~r could hear th8 f(lotor rv.n then in r'v
.J

'<j

opinion the, uh~ th.~ hoim.i ..:as functioning

prorcrly; .J':' the"f did not hear it r1.4'1 then there
~,J" J

\,'8.5 501-:8 fault in th::; ..,.\:ith the hoist'",

lin 0 TAl1..0R: I have no otlwr qU~:Jtioni3 .•

!.r,

I

\
I
I~.,

I have no objection to tho ~:itnci3s

J.bcinr. cxcuscdo T!l.at 1 u ~ll". ""

1'1110 I!UlS: Thn11:: you Clnd L~Y I UU c~:cUS(~'u thi~; tiuo Q

.: ';'.::::::;.'::~?\Sth)b'i"';:.:bfF~~T::::~::~Y'di}~;'~:'~iij~:;y'b~~':'f'!;'u):.j:': ;.....1>:,;: ;': :';:"~"";o"\'/.'::.;\:.(~. ,/,)'~':::""~;'j~:}n

JUDG: i.TOli'T(::r~1ti"l.•.,., '1:'1\1],"'" COUV7 ••••• ~r.;Jl 'I"..,CO,..,V ~..,I""'\ ()e30
4 ~ _... ~.... .1 ,,' ~,..... - '-- '" '...,U~ ".
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(Tranncrir:t fror:1 the Judee ~3 Char:lbcrs)

, JUDGB J.!OPF~TT: G0ntlcm~n ~thc evid,:;ncu \'Jhich the

Court hus bcfor'~ it to~ in r:aldnc th~ d~tcrL1ination~ '

and \Jhcthcr or not the exclusi va rer.wdy of the
torY.:7icn r s

Plaintiff \;'ao under, ~!hat i!nS jConpc:r..sation ,statut.es t

i~ considerably different fron the record in this
case; amI Hhile \ie do have that evidence here ~ 1

\~'ant to point out that I feel that ~{iJ \lCnt into that

matter ouch [;101"0 thoroughly g and I think the evidence

is quite diff:~ren't (l The evidence ~'ias heard in "

connection ~dth that Dattor and I just \:ant to

~{C that ob~~rvation for the rccordo '

I . 'h"i." •" • m~G v ~nqu~r'2

I realize that there ,:as a rood deal of ~ probably 11

synthGsizing to~ay p but I \';a3n v t D:.,:are of any

sitnifican'~ differences in the evidencco

\lell B there ~s no ... ,this record to""

, day is "'"docs not ShOil at all the backGround oi'

hou th~sc younG men happened to be thcrc& Th~
fact that lIr •. Justis sold these shclv8s\:ith the

understandinG that his son would erect thc shal~1ns;
:;:',..:.~~~'<t,~;::;.,f;;,~::(:':",;"~'\:, ':;r ~),~,::, ':' ~: "'{',;<::;~n.'ti:t~,f;;:';;;. ;~(iZiliid:t~f&"~~':'&.aJo;i-)':'arid""thbti':':.f bJ:Uo':b::,.fnt;>"'t b:at~~>~~~>,'~"'::)'i~~.

tho fricnds
1

the hiGh ~chool friends, of younG
Justi.s just convcr[>~d nnd' s~artcd hc:lpin[, hir:l do

i'ihat he had undc:rtub~n to do as a f.urt of his

fathcris contract"iith thasalcfor the

-128-
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llo',;thcr(J is none of thn t in this rc coru to4,ay $

and ~ to tl~ ~ thD.t '.;0.3 the kernel of th.~ evide;ncc

upon \lhich the other decision "..:as r::adc p und I

just \:ant to rJl~~:2~_a:.r cOr:'J:1:::nt on that c>

nne DODDIT?: I thinl~ J cf frr~'j'ncCray» I r.lcan

Chip Justis did testify to his father had
.SUfplicd thc~o shelves and that he was working

.~..

on the shJlvcs that his father had
JUDG~ nOFF:T'r ~ He did, but it ~.:a:Jdone in such

a r.~nncrthat it ~adc, I'm surc~vcrJ little
ioprc5sion on the jury~ and there is certainly
nothing in thcr~» I thil;l::, th3ro is nothinG in

there as to Hhosc r~sronsibility it ....:as to

erect the sho1 V'::::J~ and th.2' er,;;ction. of the

ahelvine ",'i'aS really part oi'thc purchase. ::'"~

of the sh~lvins,by the Charlottesville I-lusic
Coopany .from Senior JUf.)tis ~ So, I thin!:, I just

l1ant the rGcord to b~ nbsolu';;..:,;lycl6<ir.- on this

thincbccaus~ th~ thincs that'stood in ~y Qind
:' :j ,

:,.tt,& i;:~rortan"tin dccidi1:C the first issue: i!c:.ere

sort of glossed over in tho cvidcnria today;
and .fortunat':ll:r "i:C~ do have a r;,:;cord. of t.hat

nIL SLAUGHTER: Yes t :::;ir;' If d like to r:;cntion

just so there is no qu..:.:ction about, our not beinG
.. on all these Doints -

frc.:)ly or':::n \:ith tho Court! carlier this" r:lOrnir.[~.•

178 A
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It had been t:1y r~c1inL at the c;r,d of th:; fir~'t,

hcnrin[; that it hadh~cn cll:ar that the, \...h:tlc

tlwrv had lh:;:.:n di::;cuszion about findint: ',;ort

fo;, Chip to do, and' I:re JUGti5 th,:~r,:;forl3 saying

he l/ould sell - 11;.:h.ad ~Ot:1C 5h81vine he ,':ould

sell; it sc;cncd to nc that it was clear in the
first hearinG that it ,,:as not a contract by

Hrll Justis ',lith the I.:usic Center to :Jell tha

shelvinG nnd have Chip arrance it or er'~ct it ~

and as I have undcr~tood tho evidencQ all alonG
and l:hile I ~':as;-~lconcarncd at tho first hearing

that it did = ',;&3 not DOinC in riCht, I ,,:ent

back in considerablo detail on rc-dircct to
tr'J to be ;:;ur2 it \','[:,5 clear" This ;;a~ a three

uay arranGement as I und':;r:::;tood i'c ','lith) throuGh

I.ira Justis» Chip and Van Jolmson \!ith the arranr:e-

mcnts bci~ r:mdc directly bct~':Qcn Chip and Van
and

as to th~ ~r\;ctionl~hut ::r" Justis Sil:lply ~tatf;d

he had :30tlJ nhcl ves he; -'1Ould supply .for -chi::i to

be donco And, I think th0 record today also
reflect:.; that c(;neral~arranc~;:;.crt..

I think I a3~:adl:r" Justis a

Yii\f/:;/?~~:::.<,~!j9:;:"~\:':.{~',;'~:;:~!*;:~~;';iif2t;:~::~)~Y.;~q~:~gt~~1;1\,,:;,';~?rt'0;f'~:,\;.:i~;~'~;,:,1::~~::~';.~;~~;,~~0/~~1,.:~;~:~/.:;,:~V~~.~.~;~:,:':,:':;;,;:;::.:>~::/:.>V'<~~~~f~!!~:f
thor:.; ,,-,an <:my r::,;sFonsibilit~r on his 'par't or on "

Chip~5 rnrt to install these :.:;h~lyes, and it \iUS

us a result of.: his saJ.~" Of' courso J t.his thins

is D. V8r'J ~:;all +. 'n; '"r yot.,I.'~....
v .. .A.~.C...I; ~. ~ Ten
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Dollars ($10.00) or \.:hatcver it is", As I

recall he said yes he did feel that there ',.,'as

a. rcsponsil1l.ityon his. part to have his son
:tn:Jtull the se shelves" I thirJ.: that vs in the

record, but I say it i~n~t any Dujor thin[~
,.;ant to

but I. did nOrIJally/ call attention to th8 fact

that I think that there is lc~s evidence in this
record today dlich \;ould assist us in arrivini' at a

on
propcrvcrdict!this preliminary quest.ion...

Hl1<l SLAUGHT~R: Yes, sir~ r.lay it pl~ns<J the
. m81710rV ' ,

Court b,ncaus(, O.r M~r f,,"'l" .-'/- ,I .,"....y ju"'.' li'.~v..... _ I4J.J ~J. ~ng .. -." J •• M:A.. ,:.> v.,,\';

to take a. LlOf.1Cnt to [.l6v.~ tl1'3 COt1rt f S conclusion

of all the evidence to strD~c thG ?laintiff'D
evidence on the foreGround stntinc the conCQrn
orieinal elation and in addition, \:11110I only

m.cntioncdthis in my rebuttal argu.'"Jcnt on the

ground that it detects .•-;-ith ar,y nisleadcn~ (inaudible)

but not discovcrable by the =).~_:."_tcnant~and" of

courf.;O on the final [:round, alt;hou[.htI don ~t Imou

if this is necessary to ncnt,ion it n:t this tii.lC ~

that t,ne evidence has sho..m clearly tIl.at J c.ffrcy

Y: ~;i::::':;9;\~;!:;', ".;&B':-:i~7;r:?;r'i!~r;~:';-':;.':'~?"::.::/:,:.+~r.f~:~"'(:~;Y~:r,~;.;:.:~'1_::":':7?}~:+.~):,: ..~,<~~;~_;~J9:. ;~*._y::c.#.-::~p.4,:::;-t:~"~,~)f~,~'f"~,<::.,::;,.:t$::~,'i';~~1(~:;:~;;~~j
sena;} at the til::(~of tlL~ accid:.:nt and thus the

Plaintiff is sho',m by his o;:n (:vid,;ncc tllat t4;'J
"

~oL~ rcncdy of the Ac.r:lini;:)trator of the c:::>tatc of

Jcffra" i:,:cCr"'.T t.o be under ;:or:,:;'.~~l;.r q CO'"jD~r.r " .•..ionJ u ~ •..._u.,~u."
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IDle TAYI.O]~ i:o.y it plc:1sC the Court t HO take

tho po::;ition tho.t, first of all 1iith respect to .

the special plea of :;or~a:lcn?n Conpcn::ntion.l1 that

the Court ~;D.S correct in their rulin: and the

evidence clearly shO',:3 that Je.ffrcy 1.~cCray',:as

.not an (:nploycc and spcakir ..c nore of' thc) cvidenc.)

taJ,:on at the hearinG on that :3rccial r.lot,ion and

the. cvic1c;nco today bccnuDc franld.y \':0 felt that

ouch of the evidence relati.ne to the question

of it is :3tatis had no bcar:l.nt.: today j . arl.dfor t~t

reason it ....r<lS not of usc todayo As to the

princ:tra1 contention or rcrho.ps I should say
tho contention with respect to ne[liccncc and

and
contributory nc[;liccnccjiw feel that in assu:::.p",~

tion'bf risk, t:G feel that. at least tho Plaintiff
has I:'.adc out a. jury issue as to Hhcthcr there.

lIas neGliGence on the part of the D0f.:mdant ;.;hich

posnibly rcsulted in tho death of the dcccdcnt~
und '\'/0 .feel that at the nost the evidence of

any contributory nc[lir,cncc orazsunption of ri:s1::
prc:Jcnts n. ju.r-:r :Lssuc ;'10 feel it ccrcainly falls.

short of sho::inc cont.ributory or asslli:1ption or
. - . - -.

.:!,::*~:'>!;:";:';;:>.~;~f\/.:'~."~'?:'{;::'::':;'::>; .,,:",;~~(;;:<.Et$k.''as-"n;:;r~atr-:1~::.:'6f.:'.:1D.~J.':{ina~di bl'c"~..~';'oj ?i/"j;F-: ~~M;r:.::~:"::};i::':..,:~\W~::.;¥;:;f::~:.;?~~J:

tin., SIJ~UGlIT=n: I have no .furth.:)r stut'3r:lCnt .•

JUDG}: Z:OF:;'0TT: GCr.tlctlcn ~ .1 ,lould .f(~clthat I

should overrule your notio!1o
C;{ccpt:i.on to sav~ your roin~c"

I do so note "iour.: ... ::.,::.
..;J.:\,,~~

, l' .' .~l.nc., J_l1 conncc'C:Lon

those instructions roadinL then O'l<:.:r it SCCD~ to
181 A



rJO that princlraJ. dotcrninat.ion 110 l:ill have

to rJD.kcis \Jhllt \:as tho' stat:Ln of thif.J younr;

l:1t'ln on t.ho prcl:1inc:J $ \'Jhethcr he \iUS u licensee

, 01'" i:hethcr ho W1S an invitoa.\1 and it :Jacn:J to rae

that \JC nlrht just iron that out riCht nou",

I:IL. TAYJ...Ol1: I thinl:: that i8 th3 principnl

qu:::stion"

JUDG13 nOFF,,:;TT: And then llrocccd fror:1 there 0 '

You r;~ntlcf;lcn ta~\Bopposite 'positions on it
.' ,

and I take it ilith ••$ (l !:Iro Taylor do 'You

have 130[:10 thou[,ht3 nbout cOi.1:;thin[: on your

nind?
ElL, TAYLOll: It ~13 in ltrc:,,; Ju~o .20; here about

tho liability •.
JUJ)G~nOFFE'llrl.': Inlir.;ht oi' the discw:Jsion

Hhich 'h'O have ju~t had ~ it if.J the conclusion

of tho Court that at this ....that this docoassd
younG boy '1':8.::> an invltoc rathGr than D. mere

licensee l' DO I think \.:e should b;,; Guided by

that in ;:orl:iuc; out inntructionn ~ and I 'Gould

SUc;CC:::It 'I:e LO ;:ith instructionn one at a tir:1C

CO~1""1 (1'nl""il"\ •..• -('1,;"", Pl!1; rd'; 1""," f t~ .; ''') r.y .••.•,c+.; 0" C" l~_i 1";;1-,..• ~_..... '"'w v~~_ J. _c,....;. __ J. ..•.v_ . ...I. ~ ..J..,J..,,"-, V.J.. ~ v~ J..6.V _

! ;(~';;: :~f:',r;;,:,:;:~:.~:'';;;\ ;';~[~fr'~5<~;'.~'~?;;\',:~;{:rlhtC;th gri::';t'f16 ~,en 'S;'-}6~ cia' ' i;~;:"i'i1~(:},\',n'8;:f6'l{d~tAi':':ii\~((~t;li6~g:{~i~;}':'f:~f:~:'"''"':<{ ;);~~j~

proc'::)Qd, \Thother you just 'like: to \:ait until ~iC

f,ot throw~h all of theM nnd rut .:111 your objection::;

in the record or ::hetllGr ~rou ::nnt to Imt your

obj!Jction in for each in~tru.ctio:l a:::; ..•• in entire,l)'

-111-
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irX::D.tcrial to DO" lIe tlill have it understood

th~'1.tevery inntruction ',:hich i3 objcct~d to by

nnyoody currY[J hi3 ~Fprcdate exception and no
{ina~dible}

.'

I ~.'JOuldrc~)CrVi~ T:1:r [-osition ~

of course ~ that the evidence Ins sho',m that tho

Plaintif.f \:us D. liccms0c at th~ tir.w of hin

death on' tlw rrcr.liscs of Charlottc::nrillc J.:usic

Center und in vic:: of the Courtfs positiqn it

llouJ..d proDcrvo my objection to the Court's

~13~-
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VIRGINIA: . IN THE CIRCUIT COURT OF TIll: CITY OF STAll~ION
MARCH 14 •.. 1973.

'OLLIE I" HcCRAY, Administrator of
the Estate of Jeffrey A. McCray,

V"

QMPJlOTTESVILLE }ruSIC CENTER, INC.

ORDER

Plaintiff

Defendant

On the 3rd day of November, 1972. came the parties

plaintiff and defendant in person and by their respective

counsel and all necessary and proper pleadings having been

filed in this action, issue was joined.

TIlereupon, came a jury of thirteen who Here exar:1in~d

by the Court upon their voir di~ and upon questions pro-

pounded by counsel" And it appearing that members of the

jury panel had prior' knowledge of the occurrence of the

accident through ne\vspaper accounts, the panel was further

questioned by the Court and by counsel as to its ability to

render. a fair and impartial verdict. And although the members

of the panel indicated that <:hey had formed no opinion and that

they could render an impartial verdict, counsel for defendant

objected to the use o~ any such member of the jury panel as a

juror on the grounds stated in the tianscript of the proceedings.

The objection by counsel for defendant was overruled by the

Court 1.lhichpreservl~d de fcndant I s obj cc tlon and grounds there [or.

. . TIlereupon. came the following jury of seven, the same:~~~:i:".:~.:;'!'~~.~:~.::l':~:~:<~~;:~'':;i:,</-{;~;:,'::'.::. ,~?~;':"~'>~/:'.:':;,...~'.':{.""f'~:.~~'.:': ..:-..;:,-~<:i>:.)~;::. ,; '~>.::1.':",/f ~"~'.,4(./}.r ....~ :;:~,~ \,;: ',:"~:.;' ~.~:;-.:': ~~.B~. t:,' ':.:~~~~~:f\~;:,':.~•.' ..'~.::,,':,.:'~:'.::~~t~\:,~:'~~~~~~~.~>',~~~'~
'befog a 'portion 'of'venire 'surr:monedfox the tr.ial 6'£ civil'

cases during the current term, namely: James E. Houff,
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Audrey S. Fitzpatrick, 1110miJs J. Sheeban, Frances J. B<.!rry,

Laura R. KillingS\.;orth, L.D. Wease, and Eunice Ro Sheets.

And it appearing to the Court that a juror, Laura R.

Killingsworth, should be excused for personal reasons, it was

deternined that three additional members of the jury panel

should be called for;.;ardand examined by the Court and by

counsel. And that from these three members of the jury panel,

by allowing each counsel one strike, the remaining member

should be substi tutedfor the said Laura R. Killings,.Jerth.

Although these members of the jury panel also had prior

knowledge of the occurrence of the accident through newspaper

accounts, they indicated to the Court that they had formed no

opinion and that they could render an impartial verdict. How-

ever, counsel for defendant renewed his objection to the use of

any of these persons as jurors on the same grounds noted 2hove,

\ohich are more fully and properly set out in the transcript

.of the proceedings. This objection was overruled by the Court,

which preserved defendant's objection and grounds therefor.

Thereafter, Calvin Craig was sworn to si~ in place of Laura R.

KillingS\.;orth.

Following the opening statements of counsel for all parties,

evidence was adduced on behalf of plaintiff. Counsel for defen-

dant objected to the admission of certain evidence by plaintiff,

including, but not limited to the testimony of plaintiff's expert

witness. on grounds more fully and properly preserved in the

.;",.:. <';," .. -::.'.' ;._,;".::".,..>~t'~'(l.~cE..~I?~.,q.~.. t.\1e p.?;ocQedil1&.s" .. , J'he .. c.0u.rt:. C:Y~!;J;'~.le.~,LV:?. ~~t.ed .......•.~.'; "",'1
e~ ~'f- '~'l,~~"~'::,!';;:'''''~''':'.:$.:.~'o'-''':~''':;;;~j'..~~t.:.;~.~:,...,;-:..,,: "",,~.~':'.'":.~..~:';':'_~':~"''''~::''.',~:.)t',.!.,./.:)::.4..:.\.":"~'.T".~:':-:"... ~:-:i::"":,,,f':~~'~,:.:',:.'?' :'.':'~~:':~ .. '~~_~~-.~ ..• ''':".<:.; .:-"~~.j~'::-.~.:.:r..;~.;.t>,..~:~~.:!'

the objection of counsel for defendant. 'I11ereafter, at the

-7-
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conclusion of plaintiff's evidence) defendant moved to strike

plaintiffl s evidence and enter judgment for defendant on the
{,

grounds stated in the transcript of the proceedings. Upon

due consideration of the arguments of counsel, the motion

was overruled, the Court noting defen(~ntrs objectionso

Defendant then presented evidence on its behalf; and

again at the conclusion of all of the evidence, defendant

moved the Court to strike plaintiff's evidence and enter

judgment for defendant on the grounds more f~lly and properly

stated in the transcript of the proceedingso TI1LS motion was

overruled by the Court and defendant's objections preserved.

The Court and counsel then considered the instructions

offered by plaintiff and the instructions offered by defendant,

counsel for the parties having made various objections and

having taken various exceptions to the granting, refusing and
'."'-.

amending of certain instructions, which objections and excep-

tions appear more particularly in the transcript of the pro-
"

1',

ceedings •.
The instructions, as finally approved by the Court, were

then read to the jury and final arguments were nBde by counsel

for plaintiff and counsel for defendant respectively.

\fuereupon the jury retired to the jury room to consider

i ..' . the testimony of the witnesses, the instructions of the Court
..:i?:,';" .. ".;;~,~;:.:'~:~ \: ;.. : ;~:f?~.:.: ,:;:~.:~.Of:.~:~t~..,.."'_~I' '..•• ~~r.{< ~::~~~.<~~f.~:j.,;';:"/ .:~: :' ••':~:.;6.' >.:".":, '.'~~. ..:.<::""~' (-"' .. ', . \",~;,;~.. " -'./ , ..1.~. .' .' .. ..: .•. -. . "', • ' •.. ',:.' ~ _ ,.... • '. . " .~. 'j',. ,~•. :(/.:'~.~
~,.. ~. . ' .. ':". ';' . ' .... '. :and To" ieae:li ':the'ii: ..verdict .•.. :..Aftet. a .:re'la t;1\ie"ly .:.;.iho.r6'.pe.r.i'ot!. ....,i:,i:: Ti':;~:":.':{'/:;.'~

deliberation, the jury returned to the Court and rendered their

verdict for plaintiff in the !ThJximum statutory ilfl10untof
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$25.000.00 solace for sorrow, suffering and mental anguish

to be divided equally bCDoJeen (\~cedent I S father and mother

and the further sum of $500.00 for the funeral expenses of

the decedent. Upon request of counsel for defendant. the

jury was polled. after which they were discharged.

Counsel for defendant then moved to set aside the ver-

diet as contrary to the law and the evidence) without evi-

dence to support it and plainly wrong; and further moved .

the Court to order a new trial on the ground that the verdict

was excessive and on other grounds more fully.and properly

preserved in the transcript of the proceedings. On January

J ~ '1973.th~ Court -heard 'srgu:nentbycounsel on defm dant' s

motion to set aside the verdict. Thereafter, upon considera-

tion of the argument and authorities of counsel. the Court

denied the motion made on behalf of the defendant, to which

action of the Court defendant excepted on all grounds properly

preserved:' in the record and in this order.

Upon all of ",hich in accordance ~oJiththe jury verdict)

the Court doth hereby ORDER that the plaintiff recover and

have judgncnt against the defendant in the amount of.$25,Oo6.00

to be divided equally beDvcen the decedent's mother and father

and $500.00 for the funeral expenses of the decedent, wi.th

,~.'~4!/f:::;;.t~i;:::~.:J{(;':{t;:~r;~/.~.:t~~~7~.~~,:~!tf:fJ:7}~~P'.:~fO,?,.~~yem~,~Z:':~3:::~9.7.f?:~t:~~:,~f:S~'?~:.1::~:,',',;.;' '."',~;;.:;;"',~,;,;'~~;::i,~~
'j~'~y I ~ 'verd~c ~')'~'~getl~~r~oJ~th' theu: ~~a ~~~~~l~ "~~s:~'s"~~"'~~',~,~'./ 'j',;" :: . ;.:...:....,.

behalf cxpendedo

-4-
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But it appearing to the Court that the defendant has

indicated his intention to petition the Supreme Court of

Virginia for a vlrit of error and supersedeas to this judgment,

on motion of the said defendant, by counsel, it is ORDERED

that the execution of judgment against defendant be, and the

same hereby is, 9..lspendedfor a period of (4) four months from

ehtry of final judgment and if such petition is presented

within such period, the operation of the judgment is suspended

thereafter until such court shall have acted on the petition,

provided that the defendant or someone for him. within (30)

thirty days from entry of final judgment shall enter into

bond in the penalty of $25,500.00 with security to be approved

by the Clerk of this Court, conditioned and payable as the law

directs, according to the provisions of ~~8-477 and 8-465 of

the Code of Virginia, 1950, as amended, and by agreement of

counsel, the Court hereby directs the transcript of this trial

when prep4red and filed in the office of the Clerk shall become

a part of the record in this case as provided in Rule 5:9 (a)

of tile Rules of the Supreme Court of Virginia.

ill)~< 11 ./ r j ---:-7
ENTER: ~/<.s..' jr[-t. .••. ,.' ...e-. < ". 1-

- Judge r ;; 11

'~:{.:':;';'.'~'..~.'::~':;i'.:;i;~.~":'(..::'>::~~i.':>~~'i;:::'.:~..:<~:,\..;,A';:.~~~..<;-~;{.~.';'.:,';'~'<.>.::::,.~;,:;;?::;::.. ,;i,~~?)~:.t~;.,,:'r'~~qJ/.t/'?J';; '.'::::::.;:::::.r:;; ...,:' . :\'-:: .;.(: :t;":".\~\'1-
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'ole ask for' this:

, /,",---if- C --~--/, " , ' [., - ),£,,'~
{ ,) FORESTLR' TAYbG¥/

.(/

Counsel for plaintiff

S~en, objection noted:

HOODS & B.:\TTLE

By -.e.~ ~
David Cra ig La, din

Counsel for Defendant

A COPY,
,', ' TESTE ~~,j/ 8L<!-Zc-,j CLE~K

.-6-

. .'
,(:.t-.~_,:'/\":.;';:":~' :<:;:;,./'.\:....;.. :;;-,:::>;\":>.:':';};::",'~':y;';;':;n

-189 A



",

, -".;

•....

, .'

VD\GINIA : IN THE CIRCUIT COURT OF THE CITY OF STAG:\TON

OLLIE T. ~-1cCRAY,;',c::Jinistrator
of the Estate of Jeffrey A. }~Cray,

Vo

CHARLOTTESVILLE KJSIC CENTER, INC"

Plaintiff

Defendant

NOTICE OF APPE ...l.L A:W ASSIG;;~.SNTS OF ERROR

To: 111e Honorilble Edith H. Paxton, Clerk of the Circuit,
Court of the City of Staunton

NOTICE 0:;:' .-\PPEAL

Notice is hereby given pursuant to the provisions of

-Rule 5:6 of the -S'JI'rece Ccurt of Virginia that cefenc2.nt

Charlottesville Nusic Center, Inc. > appeals the final judg-

ment entered in this action on March 14, 1973, and ,,,illapply

to the Supreme Court of Virginia for a Writ of Error and

Supersedeas", ..

The following errors are assigned.

The Circuit Court of the City of Staunton erred:

I" In fa.iling to rule under both the la\",and the

evidence prese~ted at a preJ.iminary hearing on cefendant's .
".:"<~;:~,':":l:+ ..-':~;;,;:':::"::":;,,:::;~':;'~p~~;ik,:'l:':Pi6i':~"~'d'h:i':'\l~d;;tr,f~'i,.,~'t'~'Eh~:,~~'s~;\='fi~'t:~"p'l;{tn\::'if {t:-~:',,'";.:'<'ti'i;:~"Y'.~.:<','",;"H

decedent ~as at the time of his death an employee of defendant
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i.

within the meaning and intention of the Workmen's Compensation

statutes of Virginia and thus, in failing to rule that plaintiff's

sale exclusive remedy lies within these statutes.

II. In not setting aside the verdict as excessive,

contrary to the law and the evidence, without evidence to

support it, and plainly wrong, in not entering final jud6Cent

for the defendant, and in entering jud~ent for the plaintiff.

III. In not setting aside the verdict and entering SUITDary

judgment for the defendant or ordering a n~y 'trial in that the

jury "Viasnot inpartial in the legal sense as all but tvlO members

of the panel had previous knowledge of the accident and as the

verdict, which was rendered quickly and in the full amount of

plaintiff's claim, showed that the jury was swayed by sympathy.

IV. In failing to strike the evidence of plaintiff and

entering su;;;maryjud~ent for defendant at the conclusion of

plaintifffs evidence and at the conclusion of all the evidence,

and in failing to set aside the verdict and enter final judgment

for the defendant on the grounds that:

Ao Plaintiff failed as a ~.tter of law to prove the

defendant ,.,ast;uilty of any negligence or of negligence which

proxiffiately caused the injuries to plaintifffs decedent; more

specifically> but not liciting other matters properly preserved.

1. In failing to shaH hOH the accident occurred, and

2. In failing to sho,,;by a prepcnderance of the
I

',:'!.~;~!i?~;:,:~f!;'>'\::L; ..!>~;{:;;~:q);,::~::~.:t5.f:1~?:~:..{~~.:, '~~:~:':'~.~.P~~.J:./~ ~Sh,~:'~~~.~jf:c~;~.n:":~;f.~~.~,,.,'7:.~'~?:.~~:~l.t;::..:.'~,::..:;.':.";;.(::t ::.rt
. located on defendant1s premises \oJaspatent and that defendant's

agents in the exercise of ordinary care should have observed it.
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Bo Upon consideration of the law and the evidence,

plaintiff's decedent was a licensee on the premises of defendant

at the tine of his death and plaintiff failed as a matter of

law to show that defendant was guilty of any negligence which.',

would render it liable to a licensee.

Co Upon consideration of all the evidence, plaintiff's

decedent was himself guilty of negligence which was the sale

proxirr;ate cause of the accident or which proximately contributed
I,

to cause the accident resulting in his death; more specifically

but not limiting other natters properly preserved, in trying to

force the hoist to operate when it had apparently calfunctioned

and would not operate of its own accord.

Vo' The Court should have adDitted certain evidence of

the defcnd311::~.:!1iC;l~.;asrc:fus~d and reDlsed to ad:nit certain

evidence of plaintiff which was admitted, objections to which

action of the Court are properly preserved in the transcript

of the proceeding; and more specifically, but not limiting

other matters properly preserved, that the testioony of

plaintiff:' s expert concerning the manner in ,.•hich the accident

occurred was not properly the subject of expert testimony since

the jury was as ,,,ellqualified to dra,.•inferences from the

evidence as to the cause of the accident, as was such expert.

VIo In granting:

Ao Plaintiff's instruction I-a, which instructed the

'.' iI!~.~:.;~~:;:~":.(:7:'~':;-J~r.y :a':~:t<?~t.l:te::du,t:y:o.£':'de'~enda.r1~.,.t:.,?,: use,:'?r:~.if\~ry:.::~~.re:.:.t'9,.:r:en~e::::..-.....:.::../:;~}.:
,. • f

the premises safe and to \,'arl1 of LlOsafe conditions, on the

-3-
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grounds that there was no evidence to indicate that defendant

had failed to exercise ordinary care or that the defendant

knew of any dangerous condition of which it failed to warn
plaintiff's decedent.

B. Plaintiff's instruction 2, which instructed the

jury on the duty owed an invitee cn defendant's premises, on

the ground that plaintiff's decedent was either an employee
or a mere licensee at the time of his death.

c. Plaintiff's instruction 7, ,.•hich 'instructed the

jury on the damages ,,,hichit mighta .•ard plairitiff,on the

ground that it unnecessarily i~nt beyond the statutory

language to add repetitive phrasing Hhich empnasized .improperly
the idea of a sympathetic verdict to the jury.

VII. In refu!"ing to 6rD:"t:

Ao Defendant's instruction B, which instructed the

jury as to the inability of an employee to proceed with an

action for damages at law, on the ground that the evidence
demonstrated that plaintiff's decedent was an ~mployee as

defined in the workmen's co~pensation statutes of Virgini~
at the time of his death.

B. Defendant's instruction C, which instructed the

jury on the duty owed a licensee, on the ground that plaintiff1s

decedent, under the law and the evidence, ,'las a licensee on
defendant's premiseso

:'';':;;:.;-:,.....>...:::';;;~?;.;;.:ri;;.:>;:,.,~.',:~:..::::'<q~':;:;.D~.~(!ri~4,n.~.~;~,;;i~~~rti~t~'on' ~{,'., Wh~c~.'"tri st.rtigt~d:::th~;'jtir:!/','~'<.;:.:;:/":~:.r~
on assumption of the risk on the ground that the evidence clearly
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sho\.Jedthat plai.ntiff's decedent voluntarily placed hi_ffiself

in the hazardous situation from which his death resulted.

A transcript of the testimony and other incidents of

the action will hereinafter be filed with the Clerk of the

Circuit Court of Staunton.

Respectfully submitted

CHARLOTTESVILLE HUSIC CGnER, INC.

By Counsel

Counsel:

McGUIRE, HOODS & BATTLE
Court Square Building
Charlottesville, Virginia

:/ ---r--.--
>5'"' . .-?,- //~ / / ./ T7

-
By' /:--<-.__~~:-. --?o_-//f._,_./_-_-_-'-_

Edward Ro -Slaughter, Jroj .

CERTIFIC-\ 'IE

I do hereby certify that 2 true copy of the foregoing

notice of appeal and assignments of error vIas delivered

to William E. Bobbitt, Jr., at the law offices of J. Forester

Taylor, 11 South New Street, Staunton, Virginia, counsel for

plaintiff, on this 20th day of ~f.arch,1973.
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