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VIRGINIA: | IN,THE CIRCUIT COURT OF CARROLL COUNTY

BEUIAH E. NESTER,

 Plaintiff
vs. ‘ ~ MOTION FOR JUDGMENT
TOWN OF HILLSVILLE, a

‘Municipal Corporation

Defendant

TO: THE HONORABLE JACK M. MATTHEWS, IUDGEb OF SAID COURT:»
Now com.es Fhe plaintiff, Beulah E. .Nes_ter, and fileé this Motion
for Tudgment against the defendant, Téwn of Hillsvillel, a Municipal |
Corporation, in the amount of THIRTY THOUSAND DOLLARS (§30,000)
 plus costs and respectfully states that she has been injured by the |
defendant by reason of the following wrongs: |
1. That on Tuesday, February 22, 1972, a’t.approximately 4:30

'P.M., plaintiff was walking on a sidewalk adjacent to Main Street, in

the Town of Hillsville, said sidewalk being controlled and maintained by

the municipal authorities as a public sidewalk and open as such to the
A public, when she fell by reason of the sidewalk being defective and

injured her person, causing great pain and mental anguish.

LI
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2.  That prior to the date in question, the Town of Hillsville
had notice, both active and constructive, thét said sidewalk t/vas in a
defectiyfe condition and further that individuals using said sidewalk had
beevn injured as .a resuit thereof.. | |

3.  That immediately before and at the time in question, your
plaintiff wés exercising ordinary. care anct caution for her own safety.

4, That immediately before and at the time in questi.on,. it was
the duty of the Town of Hillsville to ptoperly care fot’, maintain, and
repair defective sidewalks, particularly SO when the ‘d.efendant had |
knéwledge of its defective condition and injtlries to others as a result
thereof. That notwithstanding this dut?, the defendant was negligent
in operating, maintaining, and failing to repair said defective sidewalk,
and as a. result thereof,' plaintiff was injured in that she ret:eived
injuries to riéht arm, right knee,v tnultiple contusions about the face,
severe tendinitis du_e to trauma of her fall, ég'gravation of previous
arthritic t:ondition, injuries to her nervotls system, pailn and numbness
in her limbs, injury to her left shdulder, from all of which injuries the
plaintiff has incurred hospital and medical expense; loss of W_éges, _Yand. |
has been pevrmanently.injured, disfigured and disabled.

WHEREFORE, plaintiff.moves this Court for judgment against the

above-named defendant in the amount of $30,000 plus costs.



RICHARD W, DAVIS
‘Attorney at Law
Radford, Virginia

Filed 9-5-72
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“Respectfully,
BEULAH E, NESTER

By _/s/ Richard W. Davis

Of Counsel
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GROUNDS OF DEFENSE
For its answer and grounds of defense to the plaintiff’s Motion
for Judgment, the defendant, Town of Hillsville, a Municipal Corporation,
comes by counsel and says: |
(1) It denies that it is indebted to the plaintiff fér the amount
alleged in the Motioh for Judgment or for any sum whatever.
(2) It denies that it violated aﬁy legal duty owed the plaintiff.
@) ft denies that it was guilty of the acts of negligericé alleged
in the Motion for Judgment.
(4) It alleges that the plaintiff was guilty of négligencé which
~was the sole proximate cause of the accident m question; |
(5) While denying that it was guilty Qf any negligence which
contributed to the accident, it allegés that éven if it were guilty of such :
negligence, plaint.iff was guilty éf negligence, ér contributory negligence,
- which likewise contributed to the accident, ahd it Wili bar plaintiff from
recovery herein. |
: (6)‘ It allegés that plaintiff assumed the ris k of that which was
open and obvious. . |
(7) It denies that the plaintiff was in.jufed and damaged Ias

alleged and ca_lls upon the plaintiff for strict proof of each and every item
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of alleged injury and damagé.
| (8) All allegations in thé Motion for Judgment which say, or

tend to say or infer, that plaintiff was injured as a direct and proximaté
result of any negligence or omission on the part of this defendant, and
no‘t hereinbefofe denied, are hereby s-peci.fivcally denied.

(9) . All allegations in the Motion for Judgment not expressly_»
admitted herein are denied.

And now having fully answe_redz, this defendant prays to be hence
dismissed‘wi‘th its costs in this behalf expended. |

L o Respectfully,

TOWN OF HILLSVILLE,
A Municipal Corporation

By Counsel

Gilmer, Sadler, Ingram, Thomas,
Sutherland & Hutton

Midtown Professional Building

Pulaski, Virginia -

By /s/ Philip M. Sadler
Of Counsel

CERTIFICATE OF MAILING

’I,' Philip M., Sadler, counsel fbr the defendant, Town of Hillsville,
a Municipal Corboration, do hereby certify that a copy of the foregoing

grounds of defense was mailed to R. W. Davis, Esquire, Box 3310,
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First Street Station, Radfdrd, Virginia, counsel of record for the plaintiff,’

this 187 day of September, 1972.

/s/ Philip M. Sadler

Filed 9-19-72



App; 7
EXCERPTS FROM REPORTER'S TRANSCRIPT
* % *

- (T-2) Malcolm Long

Q. At the outset if you could Would you please 1dent1fy

these two plctures please Mr.Long? (handmg plctures to w1tness)

A. I believe that is the sidewalk in front of the Hillsville
Cleaners. |
Q. Is this another pictqre P same thing except a wlc_ler angle?
A. Yes, sir. | |
VMR. DAVIS: ; p Your Honor, I Woul_d like to introduce these.

MR. SADLER: , No.objections.
(Pictures marked Exhibits Nos. 1 and 2 for Plaintiff)

(T-6~7)  Tim Clary
| Q. How long has the sidewalk, Ml‘. Clary, beeh in the
oondit.ivon that it is at the ptesent time?

A, I guess three or fout. years, at least that long, I would:
say so, maybe longer; maybe not quite that bad.
(T-8)

Q Mr. Clary, let me show you another photograph and wlll :
_ask if thls also shows the walk in front of your place of business?

A. Yes, sn‘.
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Q. Iam referfing to Exhibit No. '2 and I beli_eve youv said
you did recognize that as being right ip ffont of grour bﬁsiness? |
A. -.Ye's. |
| Q. Would you for thé benefit of the jury on the photog;aph
- mark a ring arbund wﬁere thié is of;_ this photbgraph,’ the approximate
location with a circle?
(Witne,ss drew the circle)
Q. Is ﬁhat ébout right?
A, That is about where it is.. i
Q. Let me d_raw lineup from that and askv you _to put your
ihitival on the m‘arg.inr. sd that we can identify it? .

(Witness initialled the photograph)

MR, SADLER: We would like to introduce this asi Defendant’s
Exhibit No. 1.

(Received and marked as Defendaﬁt's Exhibit No. 1) ‘_

| * * * |

(T-19) ~ Beulah E. Nester.

Q. State '_ycsur full name, pleaée, Mrs. Nester?
A.  Beulah Elizélbetthesvter. |

Q. Where do you livev, Mrs. Nester?

A. Dugspur.



App. 9

©

How old are.you, Mrs. Nester?

>

Fifty-six.

Q. - Do you have a family?

>

Yes, sir.

Q. Can you tell us 'avboutv_your family ?

A I have four boys at home, one single girl, she doesn't
stay at horri_e. |

Q._ Mr. | Nester still living?

A. - Yes, sir.

Q. How maﬁy at h.ome, Mrs. Nester?

A. | Four boys and me and my‘husbana.

Q. How old are .they? |
(T-20)A.  The oldest twenty—fi‘ve, the next one seventeen, then oné

fifteen and the baby is thirteen.

Q. On February 22nd of this year, Mrs. Nester, were you
employed?
A. "Yes, sir.

Q; By whom were you employed?
A. MayvilleACompa'ny.

Q. ' And Whatvwas your job wi.th the Mayville Cofnpany?
A

Machine operator.



Q.
does?

A,
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Would you describe to us what a machine operator

I was setting the insert pockets. They would come in

two to six dozen and you put them over behind your machine and

v'you had a rope that you tied them off. Then you would get up and .

crossed a little aisle and laid them on the table.

Q.

A,

Q.
Company ?

A.

o.

A.

Q.

Is that also known as a seamstress?
Yes.

How long had you been employed at the Mayville

Eight months.

- Prior to that had you been employed?

‘Yes, I had worked at Floyd Garment about eight years.

You had been working at Mayville eight mo"nths or

something like that?

Yes,

On the 22nd of Fébruary of this year how did YOu get to

»

work on that particular day?
I drove.
Was that normal and usual for you to drive?

I had drove part of the time but most of the time I rode
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with Juanita Carter.
| Q. Did_ she pick you up at home?
A. vNo, the service station in sight of my house.
Q. Would there be others comihg to work with ?ou?’
A.  Yes, Aleta Walkers and Vergie Moles and Golldie Dalton
pa;t of the time.
Q. All of you were employed at MaYville_Co}npany?

Yes.,

>

Q. Where would you park?

A. At the dry cleaners. Sometimes she would stop to go to
.some of the stores and I would walk on down in front of the courthouse
and crosé the street at the. pool hall and on across. |

Q. There is a parking lot across. from Méy\}ille Company ?

A.v' Yes, a lo‘t‘ of them bark there, it is a placé below Sears__
.Roebuck. | |

Q. .On this particular,dayv you drove yourself?

A Yes. |
Q. Why‘did you drive on this particular dz;y?
A. Juanita, I don't know whether shé was sick or looking a.ftér

(T-22) her mother or mother-in-law.

Q. What time did you get to work?
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A.  Eight o'clock. |

Q. Where did you park ?

A. . On that particular da‘y I parked down by Guynn's
Hardware. | |

Q. Did that necessitate yonr Walking down by thev cleaners?

A Yes.,

Q. | Leaving at that point and taklng backvnp, what time-did
.you get off from work’>

A, 4:30.

Q. Would you tell us about how you and the other_ employees
levave,'is there a bell or whistle?
| A, Itis a belll. I worked down the middle of the plant. Some
had checked out I would say ‘there was eight or ten, two or three feet
in front of me and a bunch behind me and I caught my toe in the 31dewa1k
~and I caught at the cleaners but it gave me a throw and my head hit the
s‘idewalk and broke my glasses and knocked this tooth loose and tore
up my face and knees and I have been under doctoss treatment ever smce
it happened

Q.. Let's get back to you and other employees leaving, how
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many employees were ahead of you on this occasion?

A,

Q.

I would say eight or ten.
Where were they walking?

In front of me.

Had you reached the street at that time?
Yes.

How far were the people in front of you as you walked

up the street?

A.

>0

> o

_Q.

Two or three feet.

Were there other people behind you?

Yes, some behind me and some across the streét. '
Were you aware of the defect in the éidewalk?
No, I had never noticed it. |

On your normal occasions when you ride with Mrs. Carter

did you come by that sidewalk?

A.

Part of the time she would park maybe at the postoffice

P

and I Wouid walk on down the sidewalk and cross at the pool hall

and go stréight over to Mayville Company.

* x *
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(T-35) - : % * . *

Q. ‘So then you were alert and novtvunder t‘hev influence of
any rhedication that day, were you real tired when‘you got off from
Work? |

: A.v No, sir.

Q. With your glasses on and you can see with your glasses
on alright? |

A. _Yés.-

Q. Before ybu fell was.anybody_yellling.at you-, did 'yovu’look
.aside? | |

A. No, just going up the street as I usually did. I don't
recall vanybody.even' spea.king to me.

| Q. You said some people maybe ahead 6f you. three‘feet énd
'somé people behind you about the samé distance?
A. I couldn't tell you how far they were behind me. I didn't |

(T-36) look to see.

Q. No one walking beside‘you?

No.

s

Q.  Wasn't raining, pretty sunny day?

A. Yes, nice day.
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Q._" I believe Mr. Davis showed you this Exﬁibit No. 2,‘ is
this the part of the concrete where you fell?

A.  (Looking at Exhibit No. 2) Iwas walking right along |
here _because’_I was closé_ enough I can remember throwing my hand
up against the dry cleaners:and trying to catéh. |

Q. Would you mind maszing Yabout wh'e.ré you were Wélking?
A es. (Markiné on Exhibit‘—_photograph) '
V Q. This is about where you think you hit?
A, Yes. | |
Q. Iam going té make a mafk and ask you to put your initial
on the edge? |

(Witnéss iﬁitialled photograph) _

Q. That is about where youf tbé hit?

A.  Yes. |

Q Let ' me show you thls plcture and ask you if you recogmze
: thls as bemg the general area where you were walking?

| A. It doesn't look as much like it, butvIbelieve this is the
Mayville window righ_t here. I éOuld_n't say that vis the same.

MR. DAVIS: We will stipulate that for Mr. Sadler.
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(T-37)
Q.  Mr. Davis recognizes it. I will ask if this is not the

window of the Mayville Company?

A. I believe.this is the Window at' Mayville;

Q. When you left your work you were walking.along this
walk?

A. Yes.

Q. - You can recognize the place where you hit your toe

A. If this is it it would b.evin here.
Q. | Let's let you mark it, put a ring arounvd‘the plac}e where
you hit your foot?
(Witﬁess drew ring on photograph)
Q Now initial tha; if you would?
A (Initialling photograph) The reason I am marking it I
knew I was close enou.gh I threw my hénd up.

‘MR. SADLER: If it please the Court, we would like to introduce _

these as Defendant's Exhibit 1 and Defendant's Exhibit 2.
THE COURT:  Let them be marked.
'Q. Mrs. Nester, I believe yoﬁ told Mr. Davis you had

never seen this place before where you tripped your toe?
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A, No, I had never noticed it.

°

How many times had you been past this place?

Several occasions. -

>

Q. As a matter of fact you went by it _daily, twice a déy?
o A. When I rode by myself I parked below Sears—.Roebuck
and Iuanita Carter sometimes parked in Eown and I .v_valked on dowhv
(T-38) | |
the st.ree.tv and across at‘the pool héll. '
| Q. This day, that morning you had crossed o-v‘er tﬁis
‘sidewalk? |
A. " Yes.
Q. = Lots of other rough places along there ?v
A, Yes, looks like there are.
Q. = Who did you ride witﬁ most of the tirﬁe? ,
A. - What tim_e I didn't drive I rode with Juanita Carte;.
- Q. Where did she park? |
A, | "When she could getva place.she parked there near the
cleanérs,v I parked on a different side of the street’.

Q. Would that make any difference whether you parked at v

Guynn's, you all still go in the front door and pass over this walk?
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Q. You did-this when she would park at the cleaners?
A. Yes; when I rode with her and she didn't stop in town. -
Q. You had been working there how léhg? |

| A. » Eight months.

‘Q. That would be approximately 160 days?
A I don't know.
Q. onuldn't you say that y.ou‘had _used this same direction
in aﬁd out frorh the fvactory'at_ least a hundred times?
A, Possibly._ |
Q. Twice a day for 160 days would be 320 times that you had -
been;in land out of work and you had been over this. place at least
(T-39) |
a hundred times?
A, The best ’I have noticéd since this happened it is WOrse
over next tov the building. I guess maybe on out near the street it
~isn't as bad. |
Q. You didn't think aboutv.walking out I:hére_?
IA. I did, you know just going down the s;dewalk you are not
going _to.crowd anybody.
Q. You sa.id thefe Wasn't anybody around ybu?

A, No, but going in and out.
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Q. You knew it was rough? You knew you had to 'watch

out?

A, No, I never noticed I had to watch out.
,(T—SZ) Vergie Jones -
| Q. ' Yoﬁ are Vérgié Ioheé?
A Yes sir.
Q. ~ Where do you live, Mrs. Jones?
A, Out here in Hillsville. |
Q. Are you employed?
A. Mayville Company.
Q. I believe you are a co-employee of Mrs. N.ester?
A. Yes. |
Q. Did you go back and forth to work on occas.ion with Mré.
Nester?

A. No.

Q. Do you ride with Mrs. Nester?

Al No.
'Q. So you have your own way to get to and from work?
A. T have my car.

Q. What kind of work are you doing there at the Mayville

- Company?
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A A. I preés. |
| .Q. Would you give us a description of whefe the different
peqple work in the plant, who is infront?
A, Seamers.

Q. Who is in the middle?

(T-53)4
A.  Seamers.
Q. And who'is in the baék?
A Pressers.
Q.  So you were in the back of the company?
: A | Yes. |

Q. On February 22nd of this year were you at work on that

day?'
A. Yes.
Q. How did you leave work, did they notify you at 4:30?
A. Yes. |
Q. Did ydu come out ahead of Mrs. Nester or even with her?
A. 'Béhind her. | :
Q. ﬁow far_b'ehind hver? .
| A, Three‘or four feet.
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o

How many people were with you?

=

We\were in groups, I guess there weré nine br ten.
Q. - Behind yQu?
A In front and behind.

‘How many were in front?

, Q-
A. I couldn't say exactly but s'eve.ral.'_
Q.  Where were they Walkin'g_v? | .
A, Right in front of us.

Q. Which way were they walking ?
A.  We come out of the line, we go right.

Did you see Mrs. Nester fall?

©

(T-54)

A. | Yes.

Q-. ;\/Vould you tell us about that?v'

A. She was in front of fne, fell in front of me. I seen her |
when she tripped and she was goin.g forward and she was tryihg to‘
catch but shé didn't and she hit the side of the laundfy és she ﬂven.t

down-, skinned her face and her arms and legs., I helpéd her up and -

this guy pulled up in a truck and he helped us.
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Q. Were you tbh‘e first fo see her at the scene?

“A. | Yes, there were several there.

Q. What iﬁjuries did you see?

A, Whole side of her face wés torn up, this hand, her
arms and legs were bruised andv skinned real bad.

Q. What did yéu db,with refereﬁce to the injuries shé
received?

A, Not anythinrj aftér I got her up.‘. We offered to.take
her horﬁe and shé said she believ_ed she could make it and someone
else drove: hef home. |

Q Did S/ou have anything further tov do with it?

A; No.

(T-55)
Q. I will show'you some photographs and will ask if you

recognize this as being the place approximately where Mrs. Nester

?

tripped ?
A, Looking'at photographs) Yes, righf theré a'nd‘.s.he hit.
. Q.. Iam referfing to 'Plaintiff's Exhibit N.Q; 2. She has
- marked about wheré she tripped, is t.hat about: right?

A, Yes.
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Q. - And this, Defendant's Ekhibit 1, has got a circle -

about where that place is in relation to the whole walk, is that

right?

A

Q.

Yes, sir..

Do YOu recognize that as being the building you work

in, the Mayville Company?

AI

Q-

> o »

A.

Q.

and from

Yesb.

And you éll come out aﬁ door and go this wavy?‘
Yes.

And Mrs. ’Nebster has'ma‘rked where she tripped ?
Yes.

And you have been going there how lo'ng?

Seven yéars.

Do you go over this place on the sidewalk everyday to

work?

Yes.

How long has it been there?

Ever since I have been there.
Has this crack been there the same way?-

Yes.
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Q. And the walk is about the same condition it was when
you first started working?

‘A, That's right,

(T-59)

MOTION BY MR. SADLER: CIf it pleasé the Court, vnow that the
plaintiff Ir;asv rested, the defendant by Counsel respectvfully movéé the
Court to strike the ev.id.enée of the plaintiff.and enter up judgment for
the Town of Hillsville on three different_poinvts ..

Y(TV_.50) . o o * * *

‘Th_e most éeri_ous part in our motion is th_al: by Plaintiff‘ s own
evidence, the Plaintiff herself says that she had gone over this same
'érea E_it leaét a hundred times going 'té and from work, other withesses
savy. the condition haé been thefe eight or ten yeafs. The pho»togrraphs

_téken show this ié an open and vaious place. ’Wie thi'nk- as a matter
of law if 1t is a dangerous area the Plaintiff did not have to go over it,

She is guilty of contributory negligence as a matter of law.

* % *
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(T-65) Mavor Raleigh M. Cooley
| * * ok
- Q. : Had thére been any chéngesv'ma'de .,ovul:' there, say
'. for éight or nine monthé briorztofhe day Mrs. Neéter fell that
" you know‘ <-).f? :
A.  No, to my knowledge that walk is like it has been
for a cohsiderable l.ength of time. |
'Q; The jury séw it‘. Has there been éﬁy change to_'youir-
knowledge since she fell and the way it is ‘tboday?
(T-66)

o A.  No.
Q. I sho,ﬁv you Defendant’s Ekhibits 1 and 2 and Plaintiff's

-Ekhibits 1 and 2 and will ask ybu to look at those and tell the j.ury |
; :_wheth‘er or nof thiese pictures show the area there as it has existed
for a. iongv time? |

| A, (Lookihg at photographs) To my knowiedge this walk_ has
been similar to this for mény yeérs.. Insofaras I kndw there hésn't
b.een' apythiég done to it but I‘couldn't say for a fact .there has been
ar;ythir_lg done since I have been in office. |

Q. Showing you Plaintiff's Exhibit 2 which .shows where a
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slab of concrete evidently hae sunk lower then another slab»
leaving a raised edge on one slab of two to two and a half inches,
‘ the_f’laintiff herself has drewn a circle on that showing about where
she thinks she tripped. Has that creck been»ther_e for‘ several years
so far as you know?
A, To my knowledge it has been there for a considerable

length of time. I couldn't say how long but it has been in terms of

two or three or four years, maybe longer than that.
(T-77) Barnard Martin

Q. In referﬁng te Plainfiff's Exh.ibit No. 2 and _Defeﬁciant's
Exhibit No. 2, plaintiff made a ring around where she hit her toe,
h1t a crack. Are you familiar with the crack that has been there for
several years?

A, Yes.
(T-78)

Q. The only thing you know that the big two and a half

inch step off has been there for two or three years, is that right?
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(T-87)

MOTION BY MR, SADLER: If it please the Court, at thé cé.ncv:lvusic‘)r’; .
of all the evidence the Town of Hillgville respectfully mbves the -
Court to strikev.the evidence of Mrs. Nester and enter up judgmént
for the def_endant on the grounds.assigne‘d at the enc.i_of plaintiff's
evidence. |

(The Court took the motion under advisemerit.)

(T-89)

MOTION BY MR SADLER: If it please thé Court, the Towfx of”

_ Hiilsville would respectfully mové thé Court to set aside the verdict
of the jury and render up .a verdict for‘the Town bn the grounds
héretofore assigned énd states frankly tb_the Céurt rthal: if the jury -
had followed the Court's inétrucl;ions in would not.have rendered a
\}efdict for the Plaintiff. The Plainﬁiff did not éven attemét to}bear
the burden af all of the slab where this lady fell.

The Court tovék the motion under advisement and Counsel are to »

file written authorities.
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" ORDER

THIS ORDER affirming the verdict of the jury in favor of the
- pléintiff, Béulah E. Nester, is entered this.date' after due con’éider—
‘ation of the Cour; upon memorandums of law and_argumeht of counsel
previouély filed by the parties witlﬁ this Coﬁrl: in'éonneétion with
the jury Vérd_ict rendered for the plaintiff, Beulah E. Nestér, agair;st
_ thé_Town of Hillsville, in the amount of $10,000., on December 18,
1972. | |

The Court,' having maturely considered thé rﬁemorandums of
law filed by counsel and 'ﬁponbdue consideration'given to the
evidence p_resented'by the péfties at thé trial.and having duly noted
the exceptions of the. defendant as .set forth in én Order enteredi by
this Court of record in Law Order Boék 36, Page ___;, in th‘e Clerk's
v Offi‘ée of the Circuit Court ¢f Cérroll County, doth overrule all motions
of the défenda‘nt as cited therein and affirrﬁ the verdict of the jﬁry in
favor of the plavintiff," Beulah E; Nest'ver, as réndered by the jury on
Decémber 18,1972, .to which action of the Court thé defendant, the
Town of Hillsville, doth duly except. |

On Motion of the defendant, all testimony of the Witneéses and

other incidents of the trial are herewith made part of the record.
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The defzndant, Town of‘ Hillsville, by its cou_nsel,' having

indicated to the Court that it intends to apply to the Supreme Court’
of Appeals ovairgin:ia for a Writ of Error to the action"of tne Courﬁ
.. h‘erein, and upon motion for the ‘suspe‘ns‘io'n of fhe execution of the’
Judgment in this caee b'y‘ tne defendant, until the Supreme Court of
'Appea‘ls of Virginia has acted on the defendant's pevtition for a Writ |
of Error, or, if the safne be granted until en opin.ion rendered by that
Court, it is ADJ’UDGED and ORDERED that if the defendant d_uly files
h.is petition for a Writ of Error in accordance with fhe Rules of the.
. SupremeVCourt of Appeals of Virginia, execution- of the judgment is
Suspended until the-'Supreme Court of Appeals has aeted_upon such
petition., and, if the Writ of Error is granted in this case, it is 'further
ADTUDGED and ORDERED thé't ekecuﬁion of the judgment be suspended '
, :until an opinion has been rendered by the Supreme Court of Appeais
of Virginia.

Leave is hereby granted to the defendant _for a period of 20 days
for the purpose of filing a suspension bond.
‘We have seen this Order:

" /s/ Richard W. Davis
Counsel for Plaintiff

/s/ Philip M. Sadler
Counsel for Defendant




App. 30

ENTER: 3-12-73

/s/ Jack M. Matthews

Judge



App. 31
NOTICE OF APPFAL AND ASSIGNMENTS OF E.RRORv -

NOTICE OF APPFAL

Notice is hereby given that Town of Hillévillé appeals from a
final.j‘udgment rendered by th_is Co>ur‘tvir1 this cause on the 12th day
éf 'March, 1973, and announcés its_intentio‘n to apply fqré Writ of
Error and Supersed_eas to 'The Supreme Court of Virginia.—l

ASSIGNMENTS OF ERROR

1. At the end of the evidence the trial.céurt erred in
refusihg to. strike thevplaintiff's ev_idence and enter vsummary '
J;udgment for thé defendant on the following grounds:

* x *

{c) . The plaintiff was guilty of negligence to 'a degree
that Wou‘ld bar recovery by her as a matter of law bevcéu”s‘e the crack
Where she tripped and fell was open and obvious and should Have
been seen by the piaintiff if she had beéﬁ kéepi'rig any lookout at all
for hér own safety. |

Respectfuliy _

' /s/ Philip M. Sadler

Qf Counsel for Defendant



App. 32

- Gilmer, Sadler, Ingram, Thomas, Sutherland & Hutton
Midtown Professional Building - ' '
Pulaskl, Virginia

Counsel for Defendant

CERTIFICATE

I, Philip M., Sadler, bof counsel for the défeﬁdant, h'.erevb;r
ceftify that I have served a copy of this Notice of Apﬁeal .and
Asménments of Error on the plamt:lff by. malhng a true coby hereof
to Richard W Dav1s attorney of record, at hlS Post Offlce Box
- No. 3310 Plrst Street Statlon Radford Vlrglma this 5th day of -

Aprll 1973.

/s/ Philip M. Sadler

Filed: 4/6/73
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